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AMERICAN  AND  ENGLISH 

ENCYCLOPAEDIA  OF  LAW. 


DOCTTIIENTS  OF  TITLE.    (See  generally  the  article  Title  (Real  Prop- 
Documents  which  enable  the  possessor  to  deal  with  the  property 
in  them  as  if  he  were  the  owner.1 
(As  to  property  in  and  injuries  by  dogs,  see  the  title  ANIMALS,  vol. 

See  also  the  titles  ABATEMENT  OF  NUISANCES,  vol.  I,  p.  63  ; 
vol.  3,  p.  531 ;  Carriers  of  Live  Stock,  vol.  5,  p.  463 ;  Cruelty 
.  8,  p.  443;  Injuries  to  Animals;  Ordinances;  Police 
.  .ON ;  each  title  indicating  the  standpoint  from  which  the  sub- 
ted.) —  See  note  2. 

BUSINESS.  (See  also  BUSINESS,  vol.  5,  p.  74;  and  the  title  FOREIGN 
IONS.)  —  See  note  3. 
DOLLAR.    (See  also  the  titles  COUNTERFEITING,  vol.  7,  p.  875  ;  Embezzle- 
ment, post;  Larceny;  Legal  Tender;  Money;  Payment;  Tender.) 
The  dollar  is  the  money  unit  of  the  United  States.4 
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An  obvious  omission  of 


1.  By  the  '  actors'  Act,  5  &  6  Vict.,  c.  39, 
§  4,  a   document  of  title   is  stated  to  mean 

any  bill  of  lading,  India  warrant,  dock  war- 
rant, warehouse  keeper's  certificate,  warrant 
or  order  for  the  delivery  of  goods,  or  any 
other  document  used  in  the  ordinary  course  of 
business,  as  proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  purporting  to 
authorize,  either  by  indorsement  or  by  deliv- 
ery, the  possessor  of  such  document  to  trans- 
fer or  receive  goods  thereby  represented." 
Benjamin  on  Sales  (Bennett  ed.  1884)  925. 

2.  Dog.  —  In  Fink  v.  Evans,  95  Tenn.  413,  it 
was  held  that  a  dog  is  an  animal  within  the 
provision  of  a  statute  requiring  trains  to  sound 
their  whistles  when  animals  are  seen  on  the 
track. 

3.  Itoing  business  in  a  state  does  not  mean 
that  the  whole  business  of  the  corporation 
should  be  done  in  that  state.  People  v.  Horn 
Silver  Min.  Co.,  105  N.  Y.  76. 

In  Salter  v.  St.  Lawrence  Lumber  Co.,  28 
Nova  Scotia  335,  it  is  said:  "Doing  business 
[does]  not  mean  the  purchase  and  sale  of  a 
lew  articles,  through  the  intervention  of  a 
commission  merchant  acting  for  a  foreign 
company.  It  never  could  have  been  the  in- 
tention to  subject  foreign  companies  which 
merely  had  a  few  isolated  business  transac- 
tions here,  and  which  were  not  by  way  of  a 
regular  or  continuous  business,  to  the  opera- 
tion of  the  summary  provisions  of  this  rule." 

4.  Dollar. — State  v.  Downs,  148  Ind.  324, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  854;  Hunt  v.  Smith,  9  Kan.  137;  U.  S.  v. 
Van  Auken  96  U.  S.  368. 

10  C.  of  L. — 1 


A  dollar  is  of  the  volume  of  money,  and  is 
by  law  made  a  money  unit  of  the  value  of  one 
hundred  cents.  State  v.  Downs,  148  Ind. 
327. 

In  Borie  v.  Trott,  5  Phila.  (Pa.)  404,  21  Leg. 
Int.  (Pa.)  68,  it  is  said:  "  A  dollar  is  a  silver 
coin  weighing  four  hundred  and  twelve  and 
one-half  grains,  or  a  gold  coin  weighing 
twenty-five  and  four-fifths  grains,  of  nine- 
tenths  pure  to  one-tenth  alloy  of  each  metal." 

In  New  York  Bank  v.  Supervisors,  7  Wall. 
(U.  S.)  30,  it  is  said:  "  The  dollar  note  is  an 
engagement  to  pay  a  dollar,  and  the  dollar 
intended  is  the  coined  dollar  of  the  United 
States;  a  certain  quantity  in  weight  and  fine- 
ness of  gold  or  silver,  authenticated  as  such  by 
the  stamp  of  the  government.  No  other 
dollars  had  before  been  recognized  by  the 
legislation  of  the  national  government  as 
lawful  money." 

Legal  Tender. —  In  Austin  v.  Kinsman,  13 
Rich.  Eq.  (S.  Car.)  262,  it  is  said:  "  Dollar  has 
a  known  legal  meaning  ascertained  by  statute, 
as  much  so  as  any  other  word  or  form  of  ex- 
pression designating  or  having  reference  to  a 
standard  of  measurement  prescribed  and 
established  bylaw.  (Vide  Hockin  v.  Cooke,  4 
T.  R.  314.)  It  is  a  silver  coin  of  a  fixed 
weight  and  fineness,  issued  and  made  current 
by  the  authority  of  Congress,  in  the  exercise 
of  its  constitutional  power  to  that  end.  By 
the  same  authority  other  gold  and  silver  coins 
are  issued  and  made  current,  each  as  the  legal 
equivalent  of  an  ascertained  number  of 
dollars  or  fractions  of  a  dollar,  and  made  a 
legal  tender  in  satisfaction  of  debts  or  obliga- 

Volumc  X. 


Definition. 


DOLLAR. 


Definition. 


the  word  "  dollars,"  in  an  instrument,  \ 

tions  to  pay  any  sum  of  money  or  any  num- 
ber of  dollars." 

That  dollars  mean  legal-tender  dollars,  see 
Hill  Erwin,  44  Ala.  661;  Erwin  v.  Hill,  51 
Ala.  5S1;  Exp.  Norton,  44  Ala.  177. 

In  Woodruff  v.  State,  66  Miss.  298,  it  was 
held  that  all  debts  payable  in  dollars  are  pay- 
able in  legal-tender  treasury  notes,  but  an 
obligation  payable  in  gold  coin  can  be  dis- 
charged only  according  to  its  terms. 

See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  131. 

Lawful  Currency  of  the  United  States.  —  In  the 
absence  of  evidence  to  the  contrary  the  pre- 
sumption of  law  is,  that  by  the  term  dollars  is 
meant  the  lawful  currency  of  the  United 
States.  Confederate  Note  Case,  19  Wall.  (U. 
S.)  557.  See  also  State  v.  Downs,  148  Ind. 
324;  Cook  v.  Lillo,  103  U.  S.  792.  And  see 
the  title  Payment. 

Same  —  Bonds  or  Stock. —  In  Halstead  v. 
Meeker,  18  N.  J.  Eq.  139,  it  is  said:  "  In  this 
case  there  is  no  ambiguity  on  the  face  of  the 
will.  It  directs  the  executors  '  to  place  the 
sum  of  twenty  thousand  dollars  of  my  estate 
at  interest,  in  some  good  and  safe  investment.' 
There  is  no  ambiguity  about  the  word  dollars. 
If  any  word  has  a  settled  meaning  at  law,  and 
in  the  courts,  it  is  this.  It  can  only  mean  the 
legal  currency  of  the  United  States,  not  dollars 
vested  in  bonds  or  stocks,  either  at  the  market 
or  par  value,  or  at  the  original  cost  to  the  tes- 
tator. And,  as  if  to  render  it  sure,  the  direc- 
tion is  to  '  place  '  twenty  thousand  dollars;  it 
implies  change,  not  to  let  it  remain.  The  ex- 
pression is  '  the  sum  of,'  always  applied  to 
moneys,  seldom  or  never  to  bonds,  stocks,  or 
other  property,  unless  in  adding  up  their 
money  value;  and  the  terms  '  in  some  good 
and  safe  investment,'  indicate  an  intention 
that  the  executors  are  to  select.  This  direc- 
tion is  only  to  guide  that  selection." 

Indictment.  (See  also  7  Encyc.  of  Pl.  and 
Pr.  410.) — Under  section  57  of  the  Criminal 
Procedure  Act,  an  indictment  charging  the 
embezzlement  of  certain  moneys,  to  wit,  the 
sum  of  three  thousand  dollars,  sufficiently 
specifies  the  money  embezzled.  State  v.  Barr, 
(N.  J.  1897)  38  Atl.  Rep.  817.  See  the  title 
Embezzlement,  post. 

Same  — Coin  or  Paper. —  In  Smith  v.  State,  33 
Ind.  159,  it  is  said:  "  In  the  case  of  State 
v.  Stimson,  24  N.  J.  L.  9,  the  charge  that  the 
defendant  converted  to  his  own  use  ten  thou- 
sand dollars  of  money  and  nineteen  thousand 
dollars  of  bank  bills  was  held  insufficient,  and 
that  there  should  be  some  description,  either 
of  the  number  or  denomination  of  the  coins 
and  of  the  notes,  and  also  an  averment  of  the 
value  of  the  notes.  And  this  ruling  was  upon 
the  ground  that  the  term  dollar  is  both  the 
name  of  a  coin  and  an  expression  of  value, 
and  hence  the  charge  of  embezzling  a  certain 
number  of  dollars  is  uncertain  and  vicious. 
Still  more  force  is  given  to  this  objection, 
when  it  is  remembered  that  we  now  have  both 
coin  and  paper  represented  by  the  word  dol- 
lar. Under  the  allegation  in  this  indictment, 
it  does  not  appear  whether  the  appellant  was 
charged  with  obtaining  by  false  pretenses 
twenty-five  coin  dollars  or  twenty-five  legal- 


11  be  supplied  where  the  context  shows 

tender  bills  of  the  denomination  of  one  dollar 
each,  or  yet  coin  or  bills  of  various  denomi- 
nations amounting  in  value  to  a  total  of 
twenty-five  dollars.  Such  uncertainty  cannot 
be  permitted  in  criminal  pleading." 

Same  —  Larceny.  (See  also  12  Encyc.  of  Pl. 
and  Pr.  987.)  —  The  term  dollars  used  in  an 
indictment  to  describe  the  subject  of  a  larceny 
does  not  necessarily  import  a  number  of  one 
dollar  pieces,  nor  does  it  indicate  whether  the 
property  stolen  was  coin,  or  bank  or  treasury 
notes.  A  description,  therefore,  as  "  one 
hundred  and  thirty  dollars  "  in  an  indictment 
is  insufficient.  Barton  v.  State,  29  Ark  68; 
State  v.  Longbottoms,  11  Humph.  (Tenn.)  39; 
People  v.  Ball,  14  Cal.  101;  State  v.  Murphy, 
6  Ala.  846.  But  in  McKane  v.  State,  11  Ind. 
195,  where  the  accused  was  charged  with 
stealing  "  sixty  dollars  of  the  current  gold 
coin  of  the  United  States,"  the  court  said: 
"  We  have  a  piece  of  money  of  the  gold  coin 
called  a  dollar;  and  is  it  not  just  as  intelligible 
to  say  '  sixty  dollars  of  the  gold  coin,'  as  to  say 
'  sixty  pieces  of  gold  coin  called  sixty  dollars'? 
In  our  opinion  the  indictment  is  unobjection- 
able."   See  the  title  Larceny. 

Counterfeiting.  —  See  the  title  Counterfeit- 
ing, vol.  7,  p.  875. 

Bills  and  Notes.  (See  also  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
103.)  —  A  note  promising  the  payment  of  a 
certain  number  of  "  dollars  in  gold  and 
silver"  is  a  note  "for  the  direct  payment  of 
money,"  and  cannot  be  discharged  bv  a  ten- 
der of  bullion,  bars,  or  old  gold  and  silver 
spoons,  rings,  etc.  Hart  v.  Flynn,  8  Dana 
(Ky.)  190.  Such  contracts  and  promises  to  pay 
a  certain  number  of  "dollars  payable  in  gold 
and  silver  coin,"  can  only  be  discharged  by 
payment  in  coined  dollars,  that  is,  pieces  of 
gold  and  silver  "  certified  to  be  of  a  certain 
weight  and  purity,  by  the  form  and  impress 
given  to  [them]  at  the  mint  of  the  United 
States."  They  cannot  be  discharged  by  a 
tender  cf  United  States  notes.  Bronson  v. 
Rodes,  7  Wall.  (U.  S.)  229. 

Seamen.  —  Where  one  snipped  at  St.  John,  N. 
B.,  in  an  American  vessel,  for  a  specified  voy- 
age, for  the  wages  of  "  $25  per  month,"  the 
voyage  to  terminate  in  the  United  States,  the 
wages  are  payable  in  money  of  the  United 
States  without  reference  to  the  relative  value 
of  New  Brunswick  dollars.  Trecartin  v.  Ship 
Rochambeau,  2  Cliff.  (U.  S.)  465.  See  gener- 
ally the  titles  Private  International  Law; 
Seamen. 

Abbreviations.  (See  also  the  title  Abbrevia- 
tions, vol.  1,  p.  97.) —  The  indication  of  Fed- 
eral money  by  Arabic  figures,  preceded  by  the 
sign  "  $"  to  indicate  dollars,  and  the  cutting 
off  of  the  last  two  figures  by  a  dot  to  indicate 
cents,  is  permissible.  Fulenwider  v.  Fulen- 
wider,  53  Mo.  439.  See  also  Hunt  v.  Smith,  9 
Kan.  153. 

In  Hall  v.  King,  29  Ind.  206,  it  is  said:  "  It 
is  claimed  that  the  jury  failed  to  assess  the 
amount  of  recovery.  The  verdict  is  sufficient. 
The  figures  with  the  sign  '  $  '  prefixed,  indicate 
the  amount  found.  Mr.  Webster,  in  his  article 
on  '  Arbitrary  Signs,'  in  the  third  division 
thereof,  '  Monetary  and  Commercial,'  gives 

Volume  X. 


Definition. 


DOMAIN. 


Definition. 


clearly  the  intention.1 

DOMAIN.  (See  also  the  titles  EMINENT  DOMAIN,  post;  ESTATES;  TITLE 
(Real  Property);  and  see  Ownership;  Property.)— Domain  is  the 
ownership  of  land ;  immediate  or  absolute  ownership ;  paramount  or  ultimate 
ownership ;  an  estate  or  patrimony  which  one  has  in  his  own  right ;  land  of 
which  one  is  absolute  owner.  The  public  lands  of  a  state  are  frequently 
termed  the  "  public  domain,"  or  domain  of  the  state.2 


this  sign  thus:  '  $,  dollar  or  dollars,  as  $1, 
$200;'  and  in  a  note  it  is  said:  '  The  origin 
of  the  sign  '  $  '  has  been  variously  accounted 
for,  but  it  is  probably  a  modified  figure  8,  de- 
noting a  piece  of  eight,  t.  t'.,  eight  reals,  an  old 
Spanish  coin  of  the  value  of  a  dollar." 

And  that  the  abbreviation  "$"  is  equiva- 
lent to  dollar,  see  Jackson  v.  Cummings,  15  111. 
452;  Long  v.  Long,  2  Blackf.  (Ind.)  293. 

But  to  the  contrary  see  Goodale  v.  Harri- 
son, 2  Mo.  153. 

In  Clark  v.  Stoughton,  18  Vt.  50,  it  is  said: 
"  And  how  far  a  mark,  point,  or  other  sign, 
prefixed  or  added  to  the  figures  to  show  the 
application  and  sense  of  the  number  ex- 
pressed, should  also  be  recognized  as  English 
language,  must  depend  much  on  usage  and 
custom.  The  capitals  A.  D.,  as  part  of  a 
date,  have  been  adjudged  to  be  English 
language  by  use,  though  in  fact  being  the 
initials  of  two  Latin  words.  State  v.  Hodge- 
den,  3  Vt.  481.  So  the  usual  marks  expressive 
of  dollars  and  cents,  when  employed  accord- 
ing to  general  and  long  practice  (as  in  stating 
accounts  and  the  like),  may,  to  that  extent,  be 
treated  as  part  of  our  language  by  adoption 
and  use.  But  the  question  upon  this  declara- 
tion is,  whether  figures  with  such  attendant 
marks  were  properly  employed,  within  the 
meaning  of  the  statute,  as  the  only  language 
by  which  to  state  the  amount  of  the  note  in 
suit;  in  other  words,  to  allege  the  only  matter 
which  gave  validity  or  importance  to  the 
promise  declared  on.  And  we  think  that  the 
statute,  in  requiring  declarations  and  other 
pleadings  to  be  drawn  in  the  English  lan- 
guage, must  have  contemplated  the  use  of 
English  letters  and  words,  allowing  customary 
abbreviations  which  would  not  obscure  the 
sense,  and  figures  for  the  purpose  of  express- 
ing numbers  merely.  Without  insisting  on  the 
greater  liability  to  mistakes,  or  the  increased 
facilities  for  committing  fraud  or  forgery, 
under  a  more  lax  interpretation  of  the  statute, 
it  is  sufficient  to  say  that  this  is  the  more 
Obvious  and  natural  construction.  The  present 
is  a  very  novel  mode  of  declaring,  at  least 
in  this  state.  This  is  even  the  first  attempt 
that  I  have  noticed  in  the  higher  courts,  to 
set  forth  an  essential  part  of  a  promise,  or 
other  engagement,  without  the  use  of  words. 
We  think  the  innovation  should  not  be  coun- 
tenanced, and  that  the  judgment  below  should 
be  affirmed." 

Same  —  Dols.  —  In  Shorts.  State,  (Tex.  Crim. 
App.  1895),  29  S.  W.  Rep.  1073,  it  is  said:  "The 
jury  assessed  the  punishment  at  a  fine  of  ten 
dols.  against  each  defendant.  The  abbrevia- 
tion dols.  is  in  common  use  to  abbreviate 
dollars,  and  its  significance  is  well  under- 
stood." See  also  Salisbury  v.  Shirley,  66  Cal. 
223. 


1.  Omission  Supplied.  (See  also  the  titles  In- 
terpretation and  Construction;  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
131.)  —  Thus  in  Hines  v.  Chambers,  29  Minn. 
11,  it  is  said:  "  There  is  an  evident  omission 
of  the  word  dollars  after  the  words  'one  hun- 
dred.' That  the  omitted  word  is  one  expressing 
a  denomination  of  money  is  clear,  for  no 
other  word  would  have  any  relation  or  fitness 
to  the  preceding  word  '  sum.'  A  writ  could 
only  issue  in  an  action  for  the  recovery  of 
money,  and  the  succeeding  part  of  the  writ 
shows  that  it  was  issued  in  an  action  for 
the  recovery  of  money  to  the  amount  of 
'  $100  or  under.'  With  the  word  dollars 
supplied,  the  writ  is  not  to  be  construed  as 
commanding  a  levy  to  satisfy  a  greater  sum 
than  $100,  with  costs  and  interest  after 
judgment."  And  in  Hopkins  v.  Orr,  12+ 
U.  S.  513,  it  is  said:  "The  omission  of 
the  word  dollars  in  the  verdict  was  not 
such  a  defect  as  to  prevent  the  rendering  of 
judgment  according  to  the  manifest  intent  of 
the  jury,  although  it  might  have  been  more 
regular  to  amend  the  verdict  before  judgment. 
Parks  7'.  Turner,  12  How.  (U.  S.)  39;  Beall  v. 
Territory,  1  N.  Mex.  507,  519."  And  that  the 
omission  of  the  word  is  not  fatal,  see  Murrill 
v.  Handy,  17  Mo.  406;  De  Lashmutt  v.  Sell- 
wood,  10  Oregon  324;  Northrop  v.  Sanborn, 
22  Vt.  433;  State  v.  Schwartz,  64  Wis.  434. 

2.  Burrill's  Law  Diet.,  quoted  in  People  v. 
Shearer,  30  Cal.  658. 

Domain  —  In  the  Sense  of  Unappropriated  Do- 
main. —  In  Day  Land,  etc.,  Co.  v.  State,  68 
Tex.  547,  it  is  said:  "  It  is  claimed  that  the 
words,  '  upon  any  of  the  public  domain,'  evi- 
dence an  intention  to  permit  the  certificates,  to 
be  issued  under  the  act,  to  be  located  on  any 
public  lands,  although  appropriated  to  some 
other  purpose  by  laws  then  existing.  The 
words  '  public  domain  '  evidently  were  not 
used  in  their  most  ereneral  sense;  for,  if  thus 
used,  they  would  embrace  lands  owned  or 
held  by  the  state  for  public  purposes,  notwith- 
standing the  constitution  had  expressly  ap- 
propriated some  of  the  lands  so  held  to  specific 
purposes.  Domain,  in  its  broadest  sense, 
when  used  in  connection  with  property,  means 
ownership,  and  '  public  domain'  means,  when 
used  in  such  a  connection,  public  ownership. 
The  words  were  not  used  in  this  sense  in  the 
act,  for  it  was  never  contemplated  that  the 
certificates  might  be  located  on  any  lands 
which  the  state  might  own  and  hold  or  have 
the  right  to  sell.  The  land  on  which  the  capi- 
tol  is  now  in  course  of  erection  is  in  a  general 
sense  a  part  of  the  public  domain,  as  are  all 
the  alternate  sections  of  land  heretofore 
located  by  railroad  companies  and  appropri- 
ated to  public  school  purposes;  but  it  would 
not  be  contended  that  it  was  intended  that  any 
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Definitions. 


DOME  SHAPE.  —  By  "  dome  shape  "  is  meant  something  having  the  form 
of  an  inverted  cup  or  half  globe.1 

DOMESTIC.  (See  also  the  title  MASTER  AND  SERVANT.)  —  A  domestic  is  a 
servant  or  hired  laborer  residing  with  a  family.2  For  other  phrases  in  which 
the  word  occurs,  see  note.3 

of  these  lands  could  be  appropriated  under 
certificates  issued  under  ihe  Act  of  March  15, 
l88l,  We  are  of  the  opinion  that  the  words 
,1  if  of  the  public  domain,'  as  used  in  the 
Act,  mean  the  same  as  '  unappropriated  public 
domain.  "  ■ 

1.  Russell  v.  Hyde,  39  Fed.  Rep.  614.  This 
was  a  patent  case. 

2.  Exp.  Mcuson,  5  Binn.  (Pa.)  167;  Wakefield 
v.  State,  41  Tex.  55S. 

Theft  —  Domestic.  (See  also  the  title  Bur- 
GLARY,  vol.  5,  p.  §  44.) — A  statute  provided 
that  an  entry  into  a  house  for  the  purpose 
oT  committing  theft,  by  a  domestic  servant, 
should  not  be  burglary.  In  construing  this 
provision,  the  court,  in  (Jllman  v.  State,  1  Tex. 
App.  221,  said:  "  Now,  if  appellant  was  a 
domestic  servant  or  other  inhabitant  of  the 
house  from  which  the  theft  was  committed, 
his  offense  would  be  simple  theft,  as  the  proof 
shows  the  pistol  stolen  was  of  value  less  than 
twenty  dollars.  In  Wakefield  v.  State,  41 
Tex.  55S,  the  court  say:  '  Domestics,  as  de- 
fined by  Bouvter  in  his  Law  Dictionary,  are 
those  who  reside  in  the  house  with  the  master 
they  serve;'  the  term  does  not  extend  to  work- 
men and  laborers  employed  out  of  doors.  By 
Webster,  '  A  domestic  is  a  servant  or  hired 
laborer  residing  with  a  family;'  and  he  defines 
an  inhabitant  to  be  one  who  has  a  fixed  resi- 
dence, as  distinguished  from  an  occasional 
lodger  or  visitor.  The  code  combines  these 
terms,  and  the  article  quoted  speaks  of  '  a 
domestic  servant  or  other  inhabitant  of  such  a 
house.'  These  terms  do  not  extend  to  a  serv- 
ant whose  employment  is  out  of  doors  and  not 
in  the  house,  or  to  a  lodger  or  visitor,  as  dis- 
tinguished from  an  inhabitant;  and  they  do 
not,  therefore,  come  within  the  classification 
of  a  domestic  servant  or  an  inhabitant  of  the 
house."  And  in  that  case  a  boarder  in  a 
boarding  house  was  held  not  a  domestic. 

One  who  was  in  the  service  of  a  guest  of  the 
house,  and  had  access  to  it  for  the  purpose  of 
getting  the  key  to  his  employer's  mess  chest, 
was  held  not  to  be  a  domestic  servant.  Wake- 
field v.  State,  41  Tex.  556.  The  term  does  not 
include  a  farm  hand  who  sleeps  and  eats  out- 
side of  his  master's  house,  though  he  performs 
chores  inside  the  house  when  required. 
Waterhouse  v.  State,  21  Tex.  App.  663.  Nor 
one  who  is  hired  for  one  day  to  butcher  and 
cut  up  meat  in  a  butcher  shop.  Richardson 
v.  State,  43  Tex.  456. 

Preference.  —  In  a  statutory  provision  as  to 
preferred  debts,  "servants  and  domestics" 
were  defined,  in  Louisiana,  to  be  "  those  who 
receive  wages  and  stay  in  the  house  of  the 
person  paying  and  employing  them,  for  his 
service  or  that  of  his  family;  such  are  valets, 
footmen,  cooks,  butlers,  and  others  who  reside 
in  the  house."  Cook  v.  Dodge,  6  La.  Ann. 
276.  See  also  the  title  Debts  of  Decedents, 
vol.  8,  p.  1044;'  Insolvency  and  Bankruptcy; 
Master  and  Servant;  Wages. 

Gardener  —  Wills.    (See  also  the  title  Wills.) 


—  A  head  gardener  is  not  entitled  under  a  will 
giving  legacies  "  to  each  person  as  a  servant 
in  my  domestic  establishment."  By  this  ex- 
pression indoor  servants  alone  were  meant. 
Ogle  v.  Morgan,  1  De  G.  M.  &  G.  359,  16  Jur. 
277;  Vaughan  v.  Booth,  16  Jur.  808.  But 
compare  Nowlan  v.  Ablett,  2  C.  M.  &  R.  54,  5 
Tyr.  709;  Nicoll  v.  Greaves,  33  L.  J.  C.  P. 
259- 

Governess.  —  A  governess  has  been  held  not 
to  be  a  domestic.  Todd  v.  Kerrich,  8  Exch. 
151. 

3.  Domestic  Purposes — Water.  (See  also  the 
title  Water  Companies  and  Water  Works.) 

—  A  city  ordinance  prohibited  a  water  com- 
pany from  charging  more  than  a  certain  rate 
for  water  used  for  domestic  purposes.  In  con- 
struing  this  provision,  the  court,  in  Crosby  v. 
Montgomery,  108  Ala.  504,  said:  "  Many  stat- 
utes have  used  the  word  domestic.  There  are 
provisions  in  regard  to  domestic  animals, 
domestic  wines,  domestic  distilled  spirits,  do- 
mestic servants,  domestic  business  concerns  of 
a  family,  domestic  persons.  Bouvier's  Law 
Dictionary;  5  Am.  and  Eng.  Encyc.  of  Law, 
586,  and  notes.  Domestic  uses,  or  purposes, 
of  water  for  a  family  occupying  a  dwelling- 
house,  include  all  uses  which  contribute  to 
health,  comfort,  and  convenience  of  the  fam- 
ily, in  the  enjoyment  of  their  dwelling  as  a 
home.  We  do  not  doubt  that  a  family  has  the 
right  to  devote  a  room  of  the  dwelling  for 
bathing  purposes,  another  for  a  water  closet, 
and  the  water  thus  used  would  be  included  in 
domestic  purposes,  without  being  liable  for  an 
extra  charge  on  account  of  the  use  thus  made 
of  the  water." 

Watering  private  horses  and  washing  private 
carriages  is  using  the  water  for  a  domestic  use 
or  purpose,  within  a  Water  Rating  Act.  Busby 
v.  Chesterfield  Waterworks,  etc.,  Co.,  27  L.  J. 
M.  C.  174,  El.  Bl.  &  El.  176,  96  E.  C.  L.  176. 
Indeed,  it  may  be  broadly  laid  down  that 
water  used  for  the  amenities  of  the  house,  e.g., 
watering  a  pleasure  garden  attached  to  and 
occupied  with  the  house,  may  legitimately  be 
held  to  be  used  for  domestic  purposes  within 
the  meaning  of  such  an  act.  Per  Smith,  J.,  in 
delivering  the  judgment  of  the  court  in  Bris- 
tol Waterworks  Co.  v.  Uren,  54  L.  J.  M.  C. 
io3.  Q-  B.  Div.  637;  Cooke  v.  New  River 
Co.,  L.  R.  14  App.  698. 

Water  —  Domestic  Uses.  —  The  Constitution 
of  Colorado  recognized  a  preference  in  favor  of 
those  using  water  for  domestic  purposes  over 
those  using  it  for  any  other  purpose.  In  con- 
struing this  provision,  the  court  in  Montrose 
Canal  Co.  Loutsenhizer  Ditch  Co.,  23  Colo. 
233,  said:  "  It  is  not  intended  thereby  to 
authorize  a  diversion  of  water  for  domestic 
use  from  the  public  streams  of  the  state  by 
means  of  large  canals,  as  attempted  in  this 
case.  The  use  protected  by  the  constitution 
is  such  as  the  riparian  owner  has  at  common 
law,  to  take  water  for  himself,  his  family,  or. 
his  stock,  and  the  like.     And  if  the  term 
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DOMESTIC  ANIMALS.  (See  also  the  titles  ANIMALS,  vol.  2,  p.  341  ; 
Cruelty  to  Animals,  vol.  8,  p.  443  ;  Injuries  to  Animals  ;  Malicious 
Mischief.)  —  See  note  1. 

DOMESTIC  CORPORATION.  (See  also  the  titles  CORPORATIONS  (PRI- 
VATE), vol.  7,  p.  620;  Foreign  Corporations.)  —  See  note  2. 


'  domestic  use  '  is  to  be  given  a  different  or 
greater  meaning  than  this,  then,  as  between 
such  enlarged  use  and  those  having  prior 
rights  for  agricultural  and  manufacturing  pur- 
poses, it  is  subject  to  that  other  constitutional 
provision,  requiring  just  compensation  to  those 
whose  rights  are  affected  thereby." 

Books  Are  Articles  of  Domestic  Use  and  enjoy- 
ment. Cornewall  v.  Cornewall,  10  L.  J.  Ch.  N. 
S.  364,  12  Sim.  303. 

Domestic  Remedy.  —  A  statute  excepted  do- 
mestic remedies  from  its  operation.  It  was 
held  that  quinine  was  not  a  domestic  remedy. 
Cook  v.  People,  125  111.  278. 

Turnpikes  — Domestic  Business.  (See  also  the 
title  Turnpike  Companies.)  —  Where  those 
who  were  traveling  on  the  "  ordinary  domestic 
business  of  family  concerns  "  were  exempted 
from  the  payment  of  tolls,  the  exemption  ex- 
tended only  to  "  the  common  and  ordinary 
business  pertaining  primarily  and  directly  to 
the  maintenance  and  support  of  the  family 
of  the  person  claiming  the  exemption."  The 
visits  of  a  physician  to  his  patients  are  not 
such.  Centre  Turnpike  Co.  v.  Smith,  12  Vt. 
212.  And  see,  for  the  construction  of  a  sim- 
ilar provision.  Second  Turnpike  Road  v.  Tay- 
lor, 6  N.  H.  490,. 

Domestic  Manufactures.  —  In  Com.  v.  Giltinan, 
64  Pa.  St.  103,  it  is  said:  "When  the  state 
speaks  of  domestic  manufactures,  it  means,  as 
a  general  thing,  those  within  its  jurisdiction; 
that  of  course  is  the  first  sense  of  this  expres- 
sion; at  least,  if  there  be  another,  we  must 
look  for  it  ab  extra  the  expression.  I  think  it 
is  very  clear  that  the  term  '  domestic  distilled 
spirits  '  means,  ex  visceribus  suis,  those  manu- 
factured within  this  commonwealth." 

1.  Domestic  Animals, —  Horses  are  domestic 


animals  within  the  meaning  of  an  act  which 
provides  that  "  whoever  suffers  loss  by  reason 
of  the  worrying,  maiming,  or  killing  of  his 
sheep,  lambs,  or  other  domestic  animals,  by 
dogs,"  may  have  his  damages  paid  from  the 
fund  arising  from  a  dog  tax.  Osborn  v. 
Lenox,  2  Allen  (Mass.)  207. 

Dogs  are  not  domestic  animals  under  a  stat- 
ute which  makes  the  killing  or  wounding  of 
such  an  indictable  offense.  State  v.  Harri- 
man,  75  Me.  562,  46  Am.  Rep.  423,  29  Alb.  L. 
J.  204.  But  see  the  interesting  dissenting 
opinion  of  Appleton,  C.  J. 

A  Hog  is  a  "  domestic  beast  "  within  the 
meaning  of  such  an  act.  State  v.  Enslow,  10 
Iowa  115. 

Cruelty  to  Animals.  —  See  the  title  Cruelty 
to  Animals,  vol.  8,  p.  443. 

2.  Consolidation.  —  A  corporation  formed  by 
a  consolidation  of  a  domestic  and  a  foreign 
corporation  has  been  held  a  domestic  corpora- 
tion. Matter  of  St.  Paul,  etc.,  R.  Co.,  36 
Minn.  85.  See  also  the  title  Consolidation  ok 
Corporations,  vol.  6,  p.  800. 

United  States. —  In  Matter  of  Merriam,  141 
N.  Y.  484,  it  is  said:  "  It  is  suggested  that  the 
United  States  is  to  be  regarded  as  a  domestic 
corporation,  so  far  as  the  state  of  New  York 
is  concerned.  We  think  this  contention  has 
no  support  in  reason  or  authority.  A  do- 
mestic corporation  is  the  creature  of  this  state, 
created  by  its  legislature,  or  located  here  and 
created  by  or  under  the  laws  of  the  United 
States.  (Code  Civ.  Pro.,  §  3343,  sub.  18.) 
The  United  States  is  a  government  and  body 
politic  and  corporate,  ordained  and  established 
by  the  American  people  acting  through  the 
sovereignty  of  all  the  states."  See  generally 
the  title  United  States. 
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7.  Exiles,  36. 

8.  Refugees,  36. 

9.  Absconding  Debtors,  36. 

10.  Fugitives  from  Justice,  36. 

11.  Students,  36. 

12.  Ambassadors,  Ministers,  and  Consuls,  37. 

13.  Cm/  Officials,  38. 

14.  Persons  in  Army  and  Navy,  39. 

c.  Service  under  Own  Government,  39. 
Service  under  Foreign  Government,  40. 

15.  Sailors,  40. 


CROSS-REFERENCES. 


T^r  <?//^r  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  CITIZENSHIP,  vol.  6,  p.  14  ;  CONSTITU- 
TIONAL LA  W,  vol.  6,  p.  882 ;  CONSULS,  vol.  7,  p.  6  ;  DECLARA- 
TIONS, vol.  9,  p.  5  ;  DIVORCE,  vol.  9,  p.  723;  ELECTIONS,  post; 
EXECUTORS  AND  ADMINISTRATORS ;  FOREIGN  CORPORA- 
TIONS ;  GUARDIAN  AND  WARD  ;  INFANTS  ;  INHABITANTS; 
INTERNA  TIONAL  LA  W;  MARRIAGE;  POOR  AND  POOR  LA  WS ; 
PRIVATE  INTERNATIONAL  LAW;  PUBLIC  OFFICERS; 
RESIDENCE ;  SUCCESSION  ;  TAXATION;  UNITED  STATES 
COURTS;  WILLS. 


I.  Definition  and  General  Considerations.  —  The  difficulty  of  defining 
accurately  the  term  "domicil"  is  generally  conceded  by  both  the  courts  and 
the  text -writers.  The  following  definition,  framed  by  an  eminent  authority, 
has,  however,  been  frequently  approved,  and  is  probably  the  best  that  can 
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be  given  :  "In  a  strict  and  legal  sense,  that  is  properly  the  domicil  of  a  person 
where  he  has  his  true,  fixed,  permanent  home  and  principal  establishment,  and 
to  which,  whenever  he  is  absent,  he  has  the  intention  of  returning."  1 

Domicil  and  Residence  Distinguished.  —  Though  difficult  of  exact  expression,  there 
is  ihi  doubt  that  there  is  a  marked  distinction  between  the  terms  "residence" 
and  "domicil."  2   The  distinction  has  been  thus  stated  :   "Residence  "  is  used 


1.  Definition.  —  Story  on  Conflict  of  Laws 
(Sth  ed.),  S  41.  See  also  to  the  same  effect,  1 
Bouvier's  Law  Diet.  555;  Laneuville  7'.  Ander- 
son, 2  Spinks  41,  22  Eng.  L.  &  Eq.  641;  In  re 
Craignish,  (1892)  3  Ch.  180;  Merrill  v.  Morris- 
sett,  76  Ala.  433;  Tanner  v.  King,  n  La.  175; 
Steer's  Succession,  47  La.  Ann.  1551;  Hairs- 
ton  v.  Hairston,  27  Miss.  704,  61  Am.  Dec. 
530;  Hart  v.  Lindsey,  17  N.  H.  235,  43  Am. 
Dec.  597;  Cadwalader  v.  Howell,  18  N.  J.  L. 
138;  Matter  of  Dimock,  11  N.  Y.  Misc.  Rep. 
(Ulster  County  Ct.)  610,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  857;  Fry's  Election 
Case,  71  Pa.  St.  302,  affirming  Allentown  Con- 
tested Election  Case,  8  Phila.  (Pa.)  575; 
Pearce  v.  State,  I  Sneed  (Tenn.)  66,  60  Am. 
Dec.  135;  Benavides  v.  Gussett,  8  Tex.  Civ. 
App.  198;  Dean  v.  Cannon,  37  W.  Va.  128, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
857.  See  also  Putnam  v.  Johnson,  10  Mass. 
488;  Shattuck  v.  Maynard,  3  N.  H.  123.  And 
see  infra,  this  title,  Elements  of  Domicil. 

Kent's  Definition.  —  "  The  place  where  a  man 
carries  on  his  established  business  or  profes- 
sional occupation,  and  has  a  home  and  perma- 
nent residence,  is  his  domicil."  2  Kent's 
Com.  431,  note,  quoted  in  Pearce  v.  State,  I 
Sneed  (Tenn.)  66,  60  Am.  Dec.  135. 

Lord  Wensleydale's  Definition.  —  "There  are 
several  definitions  of  domicil  which  appear  to 
me  pretty  nearly  to  approach  correctness. 
One  very  good  definition  is  this:  Habitation 
in  a  place  with  the  intention  of  remaining 
there  forever,  unless  some  circumstance 
should  occur  to  alter  this  intention." 
Whicker  v.  Hume,  7  H.  L.  Cast  164. 

Vattel's  Definition.  —  The  domicil  is  the  habi- 
tation fixed  in  any  place,  with  an  intention  of 
always  staying  there.  Vattel's  Law  of  Na- 
tions 169,  quoted  in  Matter  of  Thompson,  1 
Wend.  (N.  Y.)  43. 

The  Roman  Codes  described  domicil  as  fol- 
lows: "  In  whatever  place  an  individual  has 
set  up  his  household  gods  and  made  the  chief 
seat  of  his  affairs  and  interests;  from  which, 
without  some  special  avocation,  he  has  no  in- 
tention of  departing;  from  which,  when  he 
has  departed,  he  is  considered  to  be  from 
home;  and  to  which,  when  he  has  returned, 
he  is  considered  to  have  returned  home  —  in 
this  place  there  is  no  doubt  whatever  he  has 
his  domicil."  Quoted  in  White  v.  Brown,  1 
Wall.  Jr.  (C.  C.)  262.  See  also  Matter  of 
Hawley,  1  Daly  (N.  Y.)  531. 

Other  Definitions.  —  "The  word  'domicil' 
may  be  defined  to  be  a  residence  at  a  particu- 
lar place,  accompanied  by  an  intention,  either 
positive  or  presumptive,  to  remain  there  per- 
manently, or  for  an  indefinite  length  of  time." 
Merrill  v.  Morrissett,  76  Ala.  433,  citing  Phil- 
lim.  Int.  Law  44.  To  the  same  effect  are 
Chambers  v.  Prince,  75  Fed.  Rep.  176;  White 
v.  Brown,  1  Wall.  Jr.  (C.  C.)  217;  State  v.  Col- 
lector, 32  N.  J.  L.  192;  Stout  v.  Leonard,  37 


N.  J.  L.  495;  Matter  of  Wrigley,  8  Wend.  (N. 
Y.)  134;  Guier  v.  O'Daniel,  1  Binn.  (Pa.)  349, 
note  a;  Long  v.  Ryan,  30  Gratt.  (Va.)  718. 

Domicil  is  "  that  place  in  which  a  person 
has  fixed  his  habitation,  without  any  present 
intention  of  removing  therefrom."  Hind- 
man's  Appeal,  85  Pa.  St.  466.  To  the  same 
effect  are  Dow  v.  Gould,  etc.,  Silver  Min.  Co., 
31  Cal.  630;  Putnam  v.  Johnson,  10  Mass.  488; 
Warren  v.  Thomaston,  43  Me.  406;  Gilman 
v.  Gilman,  52  Me.  165,  83  Am.  Dec.  502. 

The  domicil  of  a  person  is  "  the  place  to 
which  he  intends  eventually  to  return  and 
there  to  remain."  Eaves  Costume  Co.  v. 
Pratt,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  420,  citing 
Matter  of  Thompson,  1  Wend.  (N.  Y.)  43. 

"The  term  'domicil.'  in  its  ordinary  and 
familiar  use,  means  the  place  where  a  person 
lives,  or  has  his  home;  in  a  large  sense,  it  is 
where  he  has  his  true,  fixed,  and  permanent 
home,  to  which,  when  absent  from  it,  he  in- 
tends to  return,  and  from  which  he  has  no 
present  purpose  to  remove.  Two  things,  then, 
must  concur  to  constitute  a  domicil:  first, 
residence,  and  second,  the  intention  to  make 
it  a  home  —  the  fact  and  the  intent."  Home 
v.  Home,  9  Ired.  L.  (31  N.  Car.)  99. 

Domicil  Means  Home.  —  "No  one  word  is 
more  nearly  synonymous  with  the  word 
'  domicil  '  than  our  word  '  home.'  "  White  v. 
Brown,  1  Wall.  Jr.  (C.  C.)  262.  To  the  same 
effect  are  In  re  Craignish,  (1892)  3  Ch.  180; 
Wood  v.  Roeder,  45  Neb.  311,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  857. 

An  Inhabitant  or  Resident  is  a  person  coming 
into  a  place  with  an  intention  to  establish  his 
domicil  or  permanent  residence  and  actually 
executing  that  intention  by  taking  a  house  or 
lodgings,  opening  a  store,  or  the  like.  U.  S. 
v.  The  Schooner  Penelope,  2  Pet.  Adm.  450. 
See  also  Ryall  v.  Kennedy,  67  N.  Y.  379,  affirm- 
ing 40  N.  Y.  Super.  Ct.  347. 

Commercial  Domicil.  —  "There  may  be  a  com- 
mercial domicil  acquired  by  maintenance  of  a 
commercial  establishment  in  a  country,  in 
relation  to  transactions  connected  with  such 
establishment."  1  Bouv.  L.  Diet.  557.  And 
see  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47;  U.  S. 
v.  Chin  Quong  Look,  52  Fed.  Rep.  203. 

2.  Distinction  Between  Residence  and  Domicil. 
—  Maltass  v.  Maltass,  1  Rob.  Eccl.  67;  Bell  v. 
Kennedy,  L.  R.  1  H.  L.  Sc.  307;  McMullen  v. 
Wadsworth,  L.  R.  14  App.  631,  affirming 
Wadsworth  McCord,  12  Can.  Sup.  Ct.  Rep. 
466;  Brisenden  v.  Chamberlain,  53  Fed.  Rep. 
311;  Risewick  v.  Davis,  19  Md.  82;  Shaeffer  v. 
Gilbert,  73  Md.  70;  Alston  v.  Newcomer,  42 
M  iss.  187;  Briggs  v.  Rochester,  16  Gray  (Mass.) 
337;  Weitkamp  v.  Loehr,  53  N.  Y.  Super.  Ct. 
83;  Radney  v.  Hutchinson,  66  Hun  (N.  Y.)  627; 
Munroe  v.  Williams,  37  S.  Car.  85;  Long  v. 
Ryan,  30  Gratt.  (Va.)  718;  Dean  v.  Cannon,  37 
W.  Va.  128.  See  also  Wanzer  Lamp  Co.  v. 
Woods,  13  Ont.  Pr.  Rep.  511. 
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to  indicate  the  place  of  abode,  whether  permanent  or  temporary;  "  domicil  " 
denotes  a  fixed  permanent  residence,  to  which,  when  absent,  one  has  the 
intention  of  returning.  "Residence"  has  a  more  limited,  precise,  and  local 
application  than  "domicil,"  which  is  more  used  to  fix  the  character  of  persons  in 
reference  to  certain  rights,  duties,  and  obligations.1 

Domicil  and  Residence  in  Different  Places.  —  That  there  is  a  difference  in  meaning 
between  residence  and  domicil,  is  shown  by  the  fact  that  a  person  may  have 
his  residence  in  one  place  while  his  domicil  is  in  another.2 

Two  Residences.  —  It  has  also  been  said  that  domicil  and  residence  are  not 
synonymous  for  the  reason  that  a  person  may  have  more  than  one  residence, 
but  cannot  as  a  general  rule  have  two  domicils.3 

Used  as  Synonymous.  —  But  while  this  distinction  undoubtedly  exists  and  has 
been  often  recognized,  the  courts,  in  construing  constitutional  provisions  and 
statutory  enactments,  have  frequently  held  that  these  terms  were  used  as 
synonymous.4 


For  the  distinction  between  residence  and 
domicil  as  used  in  attachment  statutes  see  the 
title  Attachment,  vol.  3,  p.  198.  And  see 
generally  the  title  Residence. 

Residence  Is  Transient.  —  Residence  is  of  a 
more  temporary  character  than  domicil.  It 
becomes  a  domicil  when  it  is  taken  up  ammo 
manendi.  New  York  v.  Genet,  4  Hun  (N.  Y.) 
487,  affirmed  63  N.  Y.  646;  Haggart  v.  Mor- 
gan, 5  N.  Y.  423,  55  Am.  Dec.  350;  Burrill  v. 
Jewett,  2  Robt.  (N.  Y.)  701;  White  v.  White,  3 
Head  (Tenn.)  404;  Foster  v.  Hall,  4  Humph. 
(Tenn.)  346;  Brown  v.  Boulden,  18  Tex.  433; 
Hall  v.  Hall,  25  Wis.  600. 

Inhabitancy  and  residence  do  not  mean  pre- 
cisely the  same  thing  as  domicil,  when  the 
latter  term  is  applied  to  successions  to  per- 
sonal estate,  but  they  mean  a  fixed  and  per- 
manent abode  or  dwelling  place  for  the  time 
being,  as  contradistinguished  from  a  mere 
temporary  locality  of  existence.  Matter  of 
Wrigley,  8  Wend.  (N.  Y.)  134. 

1.  Cohen  v.  Daniels,  25  Iowa  88,  approved  in 
Fitzgerald  v.  Arel,  63  Iowa  104,  50  Am.  Rep. 
733.  See  also  Walker  v.  Walker,  I  Mo.  App. 
413- 

2.  Domicil  and  Residence  in  Different  Places  — 

England.  —  Reg.  v.  Stapleton,  18  Eng.  L.  & 
Eq.  301. 

United  Stales.  —  Penfield  v.  Chesapeake, 
etc.,  R.  Co.,  29  Fed.  Rep.  494;  Chambers  v. 
Prince,  75  Fed.  Rep.  176. 

Arkansas .  —  Krone  v.  Cooper,  43  Ark.  547. 

Illinois.  —  Tazewell  County  v.  Davenport, 
40  111.  197. 

Kentucky.  —  Tipton  v.  Tipton,  87  Ky.  243. 

Maryland.  —  Dorsey  v.  Kyle,  30  Md.  512,  96 
Am.  Dec.  617. 

Missouri.  —  Lewis  v.  Castello,  17  Mo.  App. 
593;  Johnson  v.  Smith,  43  Mo.  501;  Rhodes  v. 
Farish,  16  Mo.  App.  434. 

New  York.  —  Frost  v.  Brisbin,  19  Wend.  (N. 
Y.)  13,  32  Am.  Dec.  423;  Liscomb  v.  New  Jer- 
sey R.,  etc.,  Co.,  6  Lans.  (N.  Y.)  75;  Campbell 
v.  Campbell,  90  Hun  (N.  Y.)  233;  Eaves  Cos- 
tume Co.  v.  Pratt,  2  Misc.  Rep.  (N.  Y.  C.  PI.) 
420. 

North  Carolina.  —  Wheeler  v.  Cobb,  75  N. 
Car.  21. 

Texas.  —  Brown  v.  Boulden,  18  Tex.  433. 

3.  More  than  One  Residence.  —  Brisenden  v. 
Chamberlain,  53  Fed.  Rep.  311 ;  Bartlett 
v.  New  York,  5  Sandf.  (N.  Y.)  44;  Douglas  v. 


New  York,  2  Duer  (N.  Y.)  no;  Grant  v. 
Jones,  39  Ohio  St.  515;  Cartwright  v.  Hinds,  3 
Ont.  Rep.  384.  See  also  Wanzer  Lamp  Co.  v. 
Woods,  13  Ont.  Pr.  Rep.  511. 

4.  "  Residence  "  and  "  Domicil "  used  as  Con- 
vertible Terms —  England.  —  Lambe  v.  Smythe, 
15  M.  &  W.  433. 

United  States.  —  Boucicault  v.  Wood,  2  Biss. 
(U.  S.)  34;  Bradstreet  v.  Bradstreet,  18  D.  C. 
229.  See  also  The  Thomas  Fletcher,  24  Fed. 
Rep.  375. 

Dakota.  —  Gardner  v.  Board  of  Education,  5 
Dakota  259. 

Iowa.  — Church  v.  Crossman,  49  Iowa  444; 
Bradley  v.  Fraser,  54  Iowa  289. 

Maryland.  —  See  State  v.  Gittings,  35  Md. 
169;  Tyler  v.  Murray,  57  Md.  418. 

Massachusetts.  —  McDaniel  v.  King,  5  Cush. 
(Mass.)  469;  Stoughton  v.  Cambridge,  165, 
Mass.  251;  Olivieri  v.  Atkinson,  168  Mass.  28; 
Langdon  v.  Doud,  6  Allen  (Mass.)  423,  83  Am. 
Dec.  641.  See  also  Borland  v.  Boston,  132 
Mass.  94,  42  Am.  Rep.  424,  questioning  Briggs 
v.  Rochester,  16  Gray  (Mass.)  337. 

Michigan.  —  Campbell  v.  White,  22  Mich. 

Missouri.  —  Chariton  County  v.  Moberly,  59 
Mo.  239. 

Nebraska.  —  Wood  v.  Roeder.  45  Neb.  311. 

New  Hampshire.  —  Ayer  v.  Weeks,  65  N.  H. 
248,  23  Am.  St.  Rep.  37. 

New  York.  —  Roosevelt  v.  Kellogg,  20 
Johns.  (N.  Y.)  208;  Ryall  v.  Kennedy,  67  N. 
«.  379,  affirming  40  N.  Y.  Super.  Ct.  347;  In 
re  Zerega,  (Surrogate  Ct.)  20  N.  Y.  Supp.  417; 
People  v.  Piatt,  50  Hun  (N.  Y.)  454. 

North  Carolina.  —  Roberts  v.  Cannon,  4 
Dev.  &  B.  L.  (20  N.  Car.)  256. 

Ohio.  —  Grant  v.  Jones,  39  Ohio  St.  515. 

Pennsylvania.  — Cannon's  Estate,  15  Pa.  Co. 
Ct.  Rep.  312;  Chase  v.  Miller,  41  Pa.  St. 
403- 

Texas.  —  Brown  v.  Boulden,  18  Tex.  431. 

Wisconsin.  —  Kellogg  v.  Winnebago  County, 
42  Wis.  107. 

And  see  the  title  Residence. 

Illustrations. —  In  Church  v.  Crossman,  49 
Iowa  444,  it  was  held  that  the  term  "  resides," 
as  used  in  the  statute  of  New  York  which  pro- 
vides that  no  person  shall  be  proceeded 
against  by  summons  out  of  the  county  in 
which  he  resides,  means  a  permanent  and 
fixed  and  not  a  mere  transient  or  temporary 
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Domicil  of  Origin. 


Domicil  Necessary. — It  is  a  maxim  of  the  law  that  every  person  must  always 
have  a  domicil  somewhere.1 

Number  of  Domicils.  —  While  it  has  been  stated  that  as  a  general  rule  a  person 
can  have  but  one  domicil,2  it  has  also  been  said  that  the  same  person  may 
have  a  domicil  in  one  place  for  one  purpose  and  in  another  place  for  another 
purpose.3  It  is  certainly  well  settled  that  a  person  can  have  only  one  domicil 
for  one  purpose  at  one  and  the  same  time.4 

II.  Kinds  of  Domicil — 1.  In  General.  —  Domicil  is  of  three  kinds:  first, 
domicil  of  origin;  second,  domicil  of  choice:  and  third,  domicil  by  operation 
of  law.* 

2.  Domicil  of  Origin  —  a.  In  What  Place  —  (i)  In  General.  —  It  being,  as 
has  been  before  stated,  a  well-settled  principle  that  no  person  shall  be  without 
a  domicil,  the  law,  in  order  to  secure  this  result,  attributes  to  every  individual 
as  soon  as  he  is  born  a  domicil,  which  is  commonly  called  the  domicil  of  origin.6 


abode,  and  that  it  does  not  essentially  differ 
from  the  word  "  domicil." 

"Residence,"  as  used  in  the  clause  of  the 
Constitution  of  North  Carolina  defining  politi- 
cal rights,  is  synonymous  with  "domicil,"  de- 
noting a  permanent  dwelling  place,  to  which 
the  party,  when  absent,  intends  to  return. 
Hannon  v,  Grizzard,  8g  N.  Car.  115. 

Citizenship  Meaning  Domicil.  —  "  Judicial  citi- 
zenship, or  that  species  of  citizenship  in- 
tended by  the  Constitution  and  law  of 
Congress,  in  reference  to  the  jurisdiction  of  the 
courts  of  the  United  States,  is  nothing  more 
or  less  than  residence  or  domicil  in  a  particu- 
lar state,  the  person  claiming  to  be  a  citizen  of 
such  state  being,  at  the  same  time,  a  citizen 
of  the  United  States.  This  domicil  may  be 
changed  from  one  state  to  another,  if  the  re- 
moval be  bona  jide,  and  with  intention  to  aban- 
don his  residence  and  to  fix  it  permanently  in 
the  state  to  which  he  removes.  But  if  the  re- 
moval be  for  a  temporary  purpose,  and  with 
an  intention  to  return  to  his  former  state  of 
residence  after  that  is  accomplished,  he  is  con- 
sidered as  a  mere  sojourner  in  the  place  of  his 
temporary  residence,  and  a  citizen  of  the  state 
from  which  he  had  departed.  This  intention 
to  make  the  state  he  removes  to  the  place  of 
his  permanent  residence  is  to  be  gathered 
from  his  conduct,  his  declarations,  and  from 
a  variety  of  other  circumstances,  of  all  which 
the  jury  are  the  judges,  and  must  decide  upon 
the  whole  of  the  evidence  laid  before  them." 
Read  v.  Bertrand,  4  Wash.  (U.  S.)  514,  20  Fed. 
Cas.  No.  n, 601.  To  the  same  effect  see  Mor- 
ris v.  Gilmer,  129  U.  S.  315.  Poppenhauser 
v.  India-Rubber  Comb  Co.,  14  Fed.  Rep.  707; 
McDonald  v.  Salem  Capital  Flour-Mills  Co., 
31  Fed.  Rep.  577. 

"  Inhabitant,"  as  used  in  section  2304  of  the 
Code  of  Alabama  as  to  the  probate  of  wills,  is 
synonymous  with  "  domiciliary  resident." 
Merrill  v.  Morrissett,  76  Ala.  433. 

"A  Permanent  Abode,"  in  the  sense  of  the 
Illinois  statute  in  regard  to  elections,  means 
nothing  more  than  a  domicil.  Moffett  v.  Hill, 
131  111.  239. 

1.  Every  Person  Must  Have  a  Domicil.  —  In  re 
Craignish,  (1892)  3  Ch.  180;  Wadsworth  v.  Mc- 
Cord,  12  Can.  Sup.  Ct.  Rep.  46b,  affirmed 
McMullen  v.  Wadsworth,  L.  R.  14  App.  631; 
Holmes  v.  Oregon,  etc.,  R.  Co.,  5  Fed.  Rep.  527; 
Merrill  v.  Morrissett,  76  Ala.  433;  New  Haven 
First  Nat.  Bank   v.  Balcom,  35  Conn.  351; 


Church  v.  Rowell,  49  Me.  367;  Gilman  v. 
Gilman,  52  Me.  165,  83  Am.  Dec.  502;  Opinion 
of  Judges,  5  Met.  (Mass.)  588;  McDaniel  v. 
King,  5  Cush.  (Mass.)  474;  Abington  v.  North 
Bridgewater,  23  Pick.  (Mass.)  170;  Crawford  v. 
Wilson,  4  Barb.  (N.  Y.)  504.  But  see  Hicks 
v.  Skinner,  72  N.  Car.  1,  where  it  is  held  that  a 
person  may  abandon  his  domicil  of  origin  either 
with  the  design  of  acquiring  another  or  with  the 
design  of  acquiring  no  other,  and  that  then, 
until  he  acquires  another,  he  is  without  a  dom- 
icil, except  the  domicil  of  actual  residence. 
See  also  Wharton  on  Conflict  of  Laws,  §  78. 

2.  Only  One  Domicil.  —  Walcot  v.  Botfield,  18 
Jur.  570;  Cartwright  v.  Hinds,  3  Ont.  Rep. 
384;  Kay  v.  Simard,  1  L.  C.  Jur.  167;  Love  v. 
Cherry,  24  Iowa  204;  Church  v.  Rowell,  49  Me. 
367;  Otis  v.  Boston,  12  Cush.  (Mass. )44;  Bart- 
lett  v.  New  York,  5  Sandf.  (N.  Y.)  44;  Douglas 
v.  New  York,  2  Duer  (N.  Y.)  110;  Crawford  v. 
Wilson,  4  Batb.  (N.  Y.)  504. 

3.  Different  Domicils  for  Different  Purposes.  — 
Somerville  v.  Somerville,  5  Ves.  Jr.  750; 
White  v.  Brown,  1  Wall.  Jr.  (C.  C.)  217; 
Harkins  v.  Arnold,  46  Ga.  656. 

In  Greene  v.  Greene,  11  Pick.  (Mass.)  410, 
Wilde,  J.,  said:  "Speaking  individually,  I 
should  have  no  hesitation  in  saying  that  a 
man  may  have  two  domicils  in  different  states, 
or  within  separate  jurisdictions,  so  as  to  be 
amenable  to  a  process  of  this  description  in 
either.  That  a  man  may  have  two  domicils 
for  some  purposes,  although  he  can  have  but 
one  for  succession  to  personal  property,  is  well 
settled  in  England  and  in  other  countries." 

4.  Only  One  Domicil  for  One  Purpose.  —  Forbes 
v.  Forbes,  18  Jur.  642;  Somerville  v.  Somer- 
ville, 5  Ves.  Jur.  750;  White  v.  Brown,  1 
Wall.  Jr.  (C.  C.)  217;  Merrill  7'.  Morrissett,  76 
Ala.  433;  New  Haven  First  Nat.  Bank  v.  Bal- 
com, 35  Conn.  351;  Abington  v.  North  Bridge- 
water,  23  Pick.  (Mass.)  170;  Opinion  of  Judges, 
5  Met.  (Mass.)  588;  Hallet  v.  Bassett,  100 
Mass.  167;  Stout  v.  Leonard,  37  N.  J.  L.  495; 
Von  Hoffman  v.  Ward,  4  Redf.  (N.  Y.)  247; 
Hall  v.  Hall,  25  Wis.  600. 

5.  Story  on  Conflict  of  Laws,  §  49;  Laneu- 
ville  v.  Anderson,  17  Jur.  511 ;  Smith  v.  Croom, 
7  Fla.  81. 

6.  Domicil  of  Origin.  —  Udny  v.  Udny,  L.  R. 
1  H.  L.  Sp.  441;  Laneuville  v.  Anderson,  17 
Jur.  511;  Prentiss  v.  Barton,  1  Brock.  (U.  S.) 
389;  Thorndike  v.  Boston,  1  Met.  (Mass.)  242; 
Kilburn  v.  Bennett,  3  Met.  (Mass.)  199.  See 
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The  domicil  of  origin  is  generally  the  place  of  birth,  but  it  is  not  necessarily  so.1 

(2)  Legitimate  Child  — Born  During  Father's  Lifetime.  —  If  the  child  be  legitimate 
and  born  during  his  father's  lifetime,  he  acquires  at  the  moment  of  his  birth 
the  domicil  of  his  father  at  that  time.8 

Posthumous  Child.  —  It  seems  that  a  posthumous  child  takes  his  domicil  of 
origin  from  his  mother.3 

(3)  Illegitimate  Child.  —  If  the  child  be  illegitimate,  his  domicil  of  origin 
is  that  of  his  mother.4 

Illegitimate  Child  Afterwards  Legitimated.  — ■  In  those  jurisdictions  in  which  a  child 
born  out  of  lawful  wedlock  becomes  legitimated  by  the  subsequent  marriage 
of  his  parents,  it  seems  that  such  child  after  legitimation  acquires  his  father's 
domicil.5 

b.  Presumption  of  Continuance  of  Domicil  of  Origin.  —  Every 
man's  domicil  of  origin  must  be  presumed  to  continue  until  he  has  acquired 


also  Urquhart  v.  Butterfield,  37  Ch.  Div.  357; 
Price  v.  Price,  156  Pa.  St.  617,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  857,  861,  865. 
And  see  supra,  this  title,  Definition  and  General 
Considerations . 

Place  of  Earliest  Recollection.  —  "Every 
human  being  has  a  fixed  domicil.  Originally 
it  is  the  place  where  his  parents  lived  at  the 
time  of  his  birth,  which  continues  until  he  has 
acquired  another;  for  although  there  are  sup- 
posed exceptional  cases,  *  *  *  as  gypsies, 
vagrants,  or  those  wandering  vagabonds  or 
outcasts  who  do  not  know  where  or  when  they 
were  born,  it  is  not  so  in  fact;  for  the  place  of 
birth  when  known  is  the  domicil ;  *  *  *  or, 
if  not  known,  then  it  is  the  place  of  which  the 
individual  has  the  earliest  recollection,  where 
he  was  first  seen  and  known  by  others."  Mat- 
ter of  Bye,  2  Daly  (N.  Y.)  525. 

Domicil  of  Origin  Not  Subject  to  Change.  — 
Where  the  domicil  of  birth  is  changed  during 
infancy  by  a  change  of  the  domicil  of  the 
father,  it  seems  that  the  altered  domicil  cannot 
be  regarded  as  the  infant's  domicil  of  origin. 
In  re  Craignish,  (1892)  3  Ch.  180. 

Foundling.  —  The  domicil  of  a  foundling  is 
the  place  where  he  is  born  or  found,  subject  to 
correction  upon  discovery  of  his  parentage. 
Westlake's  Private  International  Law  (3d  ed.) 
300;  Dicey  on  Conflict  of  Laws  101;  Jacobs's 
Law  of  Dpmicil,  §  105. 

1.  May 'Differ  from  Birthplace.  —  Udny  v. 
Udny,  L.  R.  1  H.  L.  Sc.  441;  Douglas  v. 
Douglas,  L.  R.  12  Eq.  617;  Firebrace  v.  Fire- 
brace,  4  Prob.  Div.  63;  Colburn  v.  Holland,  14 
Rich.  Eq.  (S.  Car.)  176.  See  also  Powers  v. 
Mortee,  (U.  S.  Cir.  Ct.)  4  Am.  L.  Reg.  427; 
Van  Matre  v.  Sankey,  148  111.  536,  39  Am.  St. 
Rep.  196,  citings  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  866;  Hardy  v.  De  Leon,  5  Tex.  211 ; 
Ex  p.  Blumer,  27  Tex.  734. 

Statement  of  Doctrine.  —  In  Somerville  v. 
Somerville,  5  Ves.  Jr.  787,  the  master  of  the 
rolls  said:  "  The  original  domicil,  or,  as  it  is 
called,  the  forum  originis,  or  the  domicil  of 
origin,  is  to  prevail  until  the  party  has  not 
only  acquired  another,  but  has  manifested  and 
carried  into  execution  an  intention  of  abandon- 
ing his  former  domicil  and  taking  another  as 
his  sole  domicil.  I  speak  of  the  domicil  of 
origin  rather  than  that  of  birth;  for  the  mere 
accident  of  birth  at  any  particular  place  can- 
not in  any  degree  affect  the  domicil.     I  have 


found  no  authority  or  dictum  that  gives  for  the 
purpose  of  succession  any  effect  to  the  place  of 
birth.  If  the  son  of  an  Englishman  is  born 
upon  a  journey  in  foreign  parts,  his  domicil 
would  follow  that  of  his  father.  The  domicil 
of  origin  is  that  arising  from  a  man's  birth  and 
connections." 

2.  Legitimate  Child  Has  Father's  Domicil  — 
England.  —  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc. 
441;  Forbes  v.  Forbes,  18  Jur.  642;  Douglas 
v.  Douglas,  L.  R.  12  Eq.  617;  Somerville  v. 
Somerville,  5  Ves.  Jr.  750;  Firebrace  v.  Fire- 
brace,  4  Prob.  Div.  63. 

Canada.  —  Wadsworth  v.  McCord,  12  Can. 
Sup.  Ct.  Rep.  466. 

United  States. — Johnson  v.  21  Bales,  etc.,  2 
Paine  (U.  S.)  601;  Prentiss  v.  Barton,  1  Brock. 
(U.  S.)  389;  Powers  v.  Mortee,  (U.  S.  Cir.  Ct.) 
4  Am.  L.  Reg.  427. 

Georgia.  —  Harkins  v.  Arnold,  46  Ga.  656. 

Illinois.  —  Van  Matre  v.  Sankey,  148  111.  536, 
39  Am.  St.  Rep.  iq6,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  866. 

New  Jersey.  —  Blumenthal  v.  Tannenholz, 
31  N.  J.  Eq.  194. 

New  York.  —  Ex  p.  Dawson,  3  Bradf.  (N.  Y.) 
130;  Brown  v.  Lynch,  2  Bradf.  (N.  Y.)  214; 
Ryall  v.  Kennedy,  67  N.  Y.  379,  affirming  40 
N.  Y.  Super.  Ct.  347- 

See  also  In  re  Goodman's  Trusts,  17  Ch. 
Div.  266;  Jopp  v.  Wood,  11  Jur.  N.  S.  212; 
Johnston  v.  Turner,  29  Ark.  280;  Hart  v. 
Lindsey,  17  N.  H.  235,  43  Am.  Dec.  597. 

3.  Posthumous  Child.  —  Dicey  on  Conflict  of 
Laws  103;  Jacobs's  Law  of  Domicil,  §  105. 
See  also  Van  Matre  v.  Sankey,  148  III.  536,  39 
Am.  St.  Rep.  196,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  866. 

4.  Illegitimate  Child  Has  Mother's  Domicil.  — 
Udny  v.  Udny,  L.  R.  I  H.  L.  Sc.  441;  Van 
Matre  v.  Sankey,  148  111.  536,  39  Am.  St.  Rep. 
196,  citing  5  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  866.  See  also  In  re  Goodman's  Trusts,  17 
Ch.  Div.  266;  Danburyw.  New  Haven,  5  Conn. 
584;  Guilford  v.  Oxford,  9  Conn.  321.  And 
see  the  title  Bastardy,  vol.  3,  p.  894. 

5.  Legitimated  Child  Has  Father's  Domicil.  — 
McNicholl  v.  Ives,  3  Ohio  N.  P.  6,  4  Ohio  Dec. 
75;  Dicey  on  Conflict  of  Laws  101.  See  also 
In  re  Andros,  24  Ch.  Div.  637;  Monson  v. 
Palmer,  8  Allen  (Mass.)  551.  But  sec  Jacobs's 
Law  of  Domicil,  §  105,  note  14;  and  sec  the  title 
Bastardy,  vol.  3,  p.  895. 
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another  sole  domicil  by  actual  residence  with  the  intention  of  abandoning  his 
domicil  of  origin.  This  change  must  be  animo  et  facto,  and  the  burden  of 
proof  unquestionably  lies  on  the  party  who  asserts  that  change.1 

c.  Reverter  of  Domicil  of  Origin.  —  It  is  one  of  the  well-settled 
maxims  of  the  law  as  to  domicil  that  "the  domicil  of  origin  reverts  easily,"  a 
and  from  this  maxim  results  the  doctrine  laid  down  by  Story  and  sanctioned 
by  a  number  of  American  cases,  that  if  a  person  abandons  his  domicil  of 
choice  with  the  intention  of  returning  to  his  domicil  of  origin,  such  domicil 
of  origin  reverts  immediately  upon  such  abandonment  and  before  his  arrival  at 
the  domicil  of  origin.3  In  England  a  still  wider  application  of  this  maxim  has 
been  made,  it  being  held  unnecessary  that  the  person  should  remove  from  his 
domicil  of  choice  with  an  intention  to  resume  his  domicil  of  origin,  but  that, 
even  without  such  intention,  the  domicil  of  origin  reverts  the  moment  the 
domicil  of  choice  is  given  up.4 


1.  Continuance  of  Domicil  —  England. — Aik- 
man  v.  Aikman,  3  Macq.  H.  L.  Cas.  854;  Atty.- 
Gen.  v.  Rowe,  1  H.  &  C.  31;  Brown  v. 
M'Douall,  7  CI.  &  F.  817;  Bell  v.  Kennedy,  L. 
R.  1  H.  L.  Sc.  307;  In  re  Tootal's  Trusts,  23 
Ch.  Div.  532;  Moorhouse  v.  Lord,  10  H.  L.  Cas. 
272;  In  re  Patience,  29  Ch.  Div.  976. 

United  States.  —  Ennis  v.  Smith,  14  How. 
(U.  S.)  400;  Johnson  v.  21  Bales,  etc.,  2  Paine 
(U.  S.)  601. 

Alabama.  —  State  v.  Hallett,  8  Ala.  159; 
Talmadge  v.  Talmadge,  66  Ala.  199;  Kelly  v. 
Garrett,  67  Ala.  304;  Merrill  v.  Morrissett,  76 
Ala.  433. 

Delaware.  —  Prettyman  v.  Conaway,  9 
Houst.  (Del.)  221. 

Massachusetts.  —  Hallet  v.  Bassett,  100  Mass. 
167. 

New  York.  —  Von  Hoffman  v.  Ward,  4  Redf. 
(N.  Y.)  244;  Tucker  v.  Field,  5  Redf.  (N.  Y.) 
139;  Dupuy  v.  Wurtz,  53  N.  Y.  556. 

Pennsylvania.  —  Hood's  Estate,  21  Pa.  St. 
106;  Price  v.  Price,  156  Pa.  St.  617,  citing  5 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  857, 
861,  865. 

Texas.  —  Russell  v.  Randolph,  11  Tex.  460; 
Cross  v.  Everts,  28  Tex.  523. 

See  also  Bruce  v.  Bruce,  2  B.  &  P.  229,  note 
a;  Wanzer  Lamp  Co.  v.  Woods,  13  Ont.  Pr. 
Rep.  511;  Shaw  v.  Shaw,  98  Mass.  158. 

Statement  of  Rule.  —  The  original  domicil,  or 
forum  originis,  as  it  is  called,  is  to  prevail  un- 
til the  party  has  not  only  acquired  another, 
but  has  manifested  and  carried  into  execution 
an  intention  of  abandoning  his  former  domicil 
and  taking  another  as  his  sole  domicil.  A 
man  cannot  be  considered  as  a  vagabond,  or 
a  person  without  any  domicil;  for  the  domicil 
of  originis  not  abandoned  until  a  new  one  has 
been  intentionally  and  actually  acquired. 
White  v.  Brown,  1  Wall.  Jr.  (C.  C.)  217. 

In  cases  of  doubt  the  original  domicil  is  con- 
sidered to  be  the  true  one.  Cole  v.  Lucas,  2 
La.  Ann.  946. 

2.  "  Reverts  Easily."  —  The  Ship  Ann  Green, 
1  Gall.  (U.  S.)  274  {citing  La  Virginie,  5  C.  Rob. 
Adm.  112];  Catlin  v.  Gladding,  4  Mason  (U. 
S.)3o8;  Hallet  v.  Bassett,  100  Mass.  167.  See 
also  The  Indian  Chief,  3  C.  Rob.  Adm.  17; 
New  Haven  First  Nat.  Bank  v.  Balcom,  35 
Conn.  351. 

Suspended  Rather  than  Annihilated.  —  "  As  it 

[domicil  of  origin]  gives  political  rights,  which 
are  not  lost  by  a  mere  change  of  domicil,  it  is 


recovered  by  any  manifestation  of  a  disposi- 
tion to  resume  the  native  character;  perhaps, 
by  a  surrender  of  a  new  domicil.  In  fact,  it 
may  be  considered  rather  as  suspended  than 
annihilated."  Prentiss  v.  Barton,  1  Brock. 
(U.  S.)  389. 

Final  Abandonment  Necessary.  —  The  domicil 
of  origin  easily  reverts,  and  it  requires  fewer 
circumstances  to  constitute  domicil  in  a  native 
subject  or  citizen  than  to  impress  the  national 
character  on  one  who  is  originally  of  another 
character.  The  acquired  domicil,  however, 
must  be  finally  abandoned  before  the  domicil 
of  origin  can  revert.  White  v.  Brown,  1  Wall. 
Jr.  (C.  C.)  217. 

Applicable  to  Doubtful  Cases.  —  "  It  is  said  that 
one's  domicil  of  origin  is  more  easily  regained 
than  any  other.  This  is  only  one  of  those 
modes  of  approximating  to  the  proof  of  fact 
and  intent,  which  constitute  a  change  of 
domicil  in  a  doubtful  case;  because,  from  the 
natural  propensities  of  the  human  mind,  one 
will  more  readily  be  presumed  to  intend  return- 
ing to  his  earliest  home  than  to  a  place  of 
temporary  abode.  It  is  but  a  slight  circum- 
stance, but  resorted  to  in  a  nicely  balanced 
case,  where  slight  circumstances  will  turn  the 
scale."    Otis  v.  Boston,  12  Cush.  (Mass.)  44. 

3.  American  Doctrine.  —  Story  on  Conflict  of 
Laws,  §  47;  State  v.  Hallett,  8  Ala.  159; 
Smith  v.  Croom,  7  Fla.  Si;  Mayo  v.  Equitable 
L.  Assur.  Soc,  71  Miss.  590;  Matter  of  Wrig- 
ley,  8  Wend.  (N.  Y.)  134;  Miller's  Estate,  3 
Rawle  (Pa.)  312,  24  Am.  Dec.  345;  Reed's 
Appeal,  71  Pa.  St.  378.  See  also  Les  Trois 
Freres,  Stewart  (Nova  Scotia)  1;  The  Venus,  8 
Cranch  (U.  S.)  253;  Kellar  v.  Baird,  5  Heisk. 
(Tenn.)  39. 

The  mere  fact  that  a  person  was  on  his  re- 
turn with  his  family  to  his  native  country  and 
died  in  itinere  is  not  sufficient  to  create  the 
presumption  of  an  abandonment  of  the  domicil 
he  had  acquired  in  another  country  unless  it 
was  proved  that  he  left  with  the  intention  of 
such  abandonment.  Mills  v.  Alexander,  21 
Tex.  154. 

4.  EngUsh  Doctrine.  —  King  v.  Foxwell,  3 
Ch.  Div.  518;  Urquhart  v.  Butterfield,  37  Ch. 
Div.  357;  Munro  v.  Munro,  7  CI.  &  F.  871; 
Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  441,  overrul- 
ing Munroe  v.  Douglas,  5  Madd.  379,  and 
criticising  Story  on  Conflict  of  Laws,  §  47.  See 
also  Bradford  v.  Young,  29  Ch.  Div.  617. 

Leading  Case.  —  In  Udny  v.  Udny,  L.  R.  1 
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d.  Maxims  Inapplicable  When 
been  said  that  the  maxims  that  "the 

H.  L.  Sc.  44.1,  Lord  Westbury  said:  "  Domicil 
of  choice,  as  it  is  gained  animo  et  facto,  so  it 
may  be  put  an  end  to  in  the  same  manner. 
Expressions  are  found  in  some  books,  and  in 
one  or  two  cases,  that  the  first  or  existing  dom- 
icil remains  until  another  is  acquired.  This  is 
true  if  applied  to  the  domicil  of  origin,  but 
cannot  be  true  if  such  general  words  were  in- 
tended (which  is  not  probable)  to  convey  the 
conclusion  that  a  domicil  of  choice,  though 
unequivocally  relinquished  and  abandoned, 
clings,  in  despite  of  his  will  and  acts,  to  the 
party,  until  another  domicil  has  animo  et  facto 
been  acquired.  The  cases  to  which  I  have  re- 
ferred are,  in  my  opinion,  met  and  controlled 
by  other  decisions.  A  natural-born  English- 
man may,  if  he  domiciles  himself  in  Holland, 
acquire  and  have  the  status  civilis  of  a  Dutch- 
man, which  is  of  course  ascribed  to  him  in  re- 
spect of  his  settled  abode  in  the  land;  but  if 
he  breaks  up  his  establishment,  sells  his  house 
and  furniture,  discharges  his  servants,  and 
quits  Holland,  declaring  that  he  will  never  re- 
turn to  it  again,  and  taking  with  him  his  wife 
and  children  for  the  purpose  of  traveling  in 
France  or  Italy  in  search  of  another  place  of 
residence,  is  it  meant  to  be  said  that  he  carries 
his  Dutch  domicil,  that  is,  his  Dutch  citizen- 
ship, at  his  back,  and  that  it  clings  to  him  per- 
tinaciously until  he  has  finally  set  up  his 
tabernacle  in  another  country?  Such  a  conclu- 
sion would  be  absurd;  but  there  is  no  absurd- 
ity, and,  on  the  contrary,  much  reason,  in 
holding  that  an  acquired  domicil  may  be 
effectually  abandoned  by  unequivocal  inten- 
tion and  act;  and  that  when  it  is  so  deter- 
mined the  domicil  of  origin  revives  until  a  new 
domicil  of  choice  be  acquired.  According  to 
the  dicta  in  the  books  and  cases  referred  to,  if 
the  Englishman  whose  case  we  have  been  sup- 
posing lived  for  twenty  years  after  he  had 
finally  quitted  Holland,  without  acquiring  a 
new  domicil,  and  afterwards  died  intestate,  his 
personal  estate  would  be  administered  accord- 
ing to  the  law  of  Holland,  and  not  according 
to  that  of  his  native  country.  This  is  an  irra- 
tional consequence  of  the  supposed  rule.  But 
when  a  proposition  supposed  to  be  authorized 
by  one  or  more  decisions  involves  absurd  re- 
sults, there  is  great  reason  for  believing  that 
no  such  rule  was  intended  to  be  laid  down." 

Domicil  of  Origin  Reverts  until  New  Domicil  Ac- 
quired.—  "Wish  will  not  be  sufficient  to  get 
rid  of  domicil  of  origin.  There  must  be  a  resi- 
dence in  another  place  with  an  intention  of 
making  that  his  permanent  residence.  Of 
course,  the  domicil  of  election  may  be  got  rid 
of,  and  if  that  is  got  rid  of,  then  the  domicil  of 
origin  will  revert  again  until  a  new  domicil  is 
acquired,  though  the  first  domicil  of  election 
has  been  abandoned."  Urquhart  v.  Butter- 
field,  37  Ch.  Div.  357. 

Acquired  Domicil  Must  Be  Actually  Abandoned. 
—  In  ?vMarrett,  36  Ch.  Div.  400,  In  this  case 
the  court  said:  "  The  law,  as  I  understand  it, 
is  this,  that  the  domicil  of  origin  clings  to  a 
man  unless  he  has  acquired  a  domicil  of  choice 
by  residence  in  another  place  with  an  intention 
of  making  it  his  permanent  place  of  residence. 


Both  Domicils  Domestic.  —  It  has 
domicil  of  origin  clings  closely"  1  and 

If  a  man  loses  his  domicil  of  choice,  then, 
without  anything  more,  his  domicil  of  origin 
revives;  but  in  my  opinion,  in  order  to  lose  the 
domicil  of  choice  once  acquired,  it  is  not  only 
necessary  that  a  man  should  be  dissatisfied 
with  his  domicil  of  choice,  and  form  an  inten- 
tion to  leave  it,  but  he  must  have  left  it  with 
the  intention  of  leaving  it  permanently.  Un- 
less he  has  done  that,  unless  he  has  left  it  both 
animo  et  facto,  the  domicil  of  choice  remains. 
It  may  be  lost  animo  et  facto,  and  if  lost,  then 
the  domicil  of  origin,  there  being  no  other 
domicil,  revives  and  attaches  again;  but  the 
mere  fact  that  a  man  when  he  has  once  ac- 
quired a  domicil  of  choice  begins  to  doubt 
whether  he  has  done  right  or  wrong,  whether 
it  would  not  have  been  better  for  him  not  to 
have  taken  up  his  residence  in  that  country, 
does  not  destroy  the  effect  of  the  residence 
taken  up  with  the  intention  of  permanently 
residing  there." 

English  Doctrine  Criticised.  — In  Jacobs's  Law 
of  Domicil,  §  113,  the  English  doctrine  is  ad- 
versely criticised,  and  it  is  said  that  "  no 
American  authority  has  ever  gone,  perhaps 
it  might  be  added  ever  will  go,  to  the  same 
length  as  Udny  v.  Udny." 

English  Doctrine  Approved. —  In  Bremme's 
Estate,  2  Pa.  Dist.  Rep.  455,  however,  the  case 
of  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  441,  was 
cited  with  approval,  and  the  court  based  its 
decision  upon  the  principles  enunciated  in  that 
case. 

1.  Statement  of  Doctrine.  —  "  Domicil  may  be 
either  national  or  domestic.  The  former  is  one 
in  which  nationality  a  man  is  domiciled,  and 
the  latter  in  which  subdivision  of  the  nation. 
And  in  this  respect  the  law  of  domicil  in  Loui- 
siana, in  relation  to  its  different  political  sub- 
divisions, may  be  applied  to  the  change  of 
domicil  from  one  state  to  another.  In  not 
keeping  in  view  the  distinction  between  the 
two  kinds  of  domicil,  in  some  cases  in  this 
country,  the  domicil  of  birth,  as  recognized  in 
England,  has  been  given  too  much  weight  in 
estimating  the  value  of  the  floating  intention 
to  return  to  the  first  domicil.  The  conditions 
which  control  the  destinies  of  families  in  the 
two  countries  are  materially  different.  In  one 
it  is  a  rule  to  keep  families  together.  They 
grow  up  for  generations  on  the  same  spot. 
Local  traditions  control  them,  and  there  is,  not 
entirely  obliterated,  some  influence  of  the 
feudal  period.  Here  the  customs,  the  habits 
of  the  people,  their  ceaseless  energies,  their 
continuous  change  from  locality  to  locality, 
the  sudden  and  dense  population  of  new  places, 
the  desertion  and  abandonment  of  old  ones, 
all  show  that  the  people  are  migratory,  and 
not  much  influenced  by  birth,  locality,  or  the 
local  history  of  families.  Hence  we  conclude 
that  it  will  require  the  same  facts  orTly  to  show 
a  change  of  domicil  from  the  domicil  of  birth 
that  it  would  require  to  show  a  change  from 
one  selected  domicil  to  another.  The  revival 
of  the  intention  to  return  to  the  domicil  of 
birth  does  not  apply  when  the  domicil  of  origin 
and  of  selection  are  both  domestic."  Steers's 
Succession,  47  La.  Ann.  1551. 
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that  "the  domicil  of  origin  reverts  easily"1  are  inapplicable  when  the  ques- 
tion is  between  an  original  and  an  acquired  domicil  which  are  both  in  the  same 
national  jurisdiction. 

3.  Domicil  of  Choice  —  a.  In  GENERAL.  —  Every  person  begins  life  as  an 
infant,  and  therefore  as  a  dependent  person.  When  he  becomes  an  inde- 
pendent person,  or,  in  other  words,  when  he  attains  majority,  he  has  a  domicil, 
which  is  called  his  domicil  of  origin.  He  can  then  obtain  for  himself,  by  his 
own  act  and  will,  a  domicil  different  from  his  domicil  of  origin,  which  is  called 
his  domicil  of  choice.  This  domicil  is  acquired  by  the  combination  of  resi- 
dence and  the  intention  permanently  to  reside  in  a  given  country.  There 
must  be  the  act  of  residence  and  the  intention  to  remain.  There  must  be  the 
opportunity  of  exercising  a  choice,  for  if  there  is  no  alternative  it  cannot  be 
said  that  there  is  volition  or  choice.2  And  since  the  other  kinds  of  domicil 
are  created  by  law,  and  not  by  the  act  of  the  person,  it  is  chiefly  with  reference 
to  domicil  of  choice  that  definitions  are  framed  and  the  elements  which  consti- 
tute domicil  are  discussed.3 

b.  Presumption  of  Continuance  of  Acquired  Domicil. — The  pre- 
sumption is  that  the  domicil  of  choice,  like  the  domicil  of  origin,  remains 
unchanged,4  and  the  burden  of  proof  is  upon  the  person  who  alleges  a 


1.  New  Haven  First  Nat.  Bank  v.  Balcom, 
35  Conn.  351. 

2.  Domicil  of  Choice.  —  Urquhart  v.  Butter- 
field,  37  Ch.  Div.  357;  White  v.  Brown,  I 
Wall.  ]r.  (C.  C.)2I7;  Price  v.  Price.  156  Pa.  St. 
617,  citing  5  Am.  and  Eng.  Encyc.  of  Law  857, 
861-865.  See  also  People  v.  Cady,  143  N.  Y. 
100. 

"  Domicil  of  choice  is  a  conclusion  or  in- 
ference which  the  law  derives  from  the  fact  of 
a  man  fixing  voluntarily  his  sole  or  chief  resi- 
dence in  a  particular  place,  with  an  intention 
of  continuing  to  reside  there  for  an  unlimited 
time.  This  is  a  description  of  the  circum- 
stances which  create  or  constitute  a  domicil, 
and  not  a  definition  of  the  term.  There  must 
be  a  residence  freely  chosen,  and  not  pre- 
scribed or  dictated  by  any  external  necessity, 
such  as  the  duties  of  office,  the  demands  of 
creditors,  or  the  relief  from  illness;  and  it 
must  be  residence  fixed  not  for  a  limited 
period,  or  particular  purpose,  but  general  and 
indefinite  in  its  future  contemplation.  It  is 
true  that  residence  originally  temporary,  or 
intended  for  a  limited  period,  may  afterwards 
become  general  and  unlimited,  and  in  such  a 
case  so  soon  as  the  change  of  purpose,  or  ani- 
mus manendi,  can  be  inferred,  the  fact  of  domi- 
cil is  established."  Udny  v.  Udny,  L.  R.  1 
H.  L.  Sc.  458,  quoted  with  approval  in  Haldane 
v.  Eckford,  L.  R.  8  Eq.  631.  See  also  Abd- 
ul-Messih  v.  Farra,  L.  R.  13  App.  431;  In  re 
Tootal's  Trusts,  23  Ch.  Div.  532. 

A  Peer  of  the  British  Parliament  is  not,  by 
reason  of  his  obligation  to  attend  the  House  of 
Peers  whenever  his  presence  there  is  required, 
incapacitated  from  acquiring  a  domicil  of 
choice  in  a  foreign  country.  Hamilton  v. 
Dallas,  1  Ch.  Div.  257. 

3.  See  supra,  this  title,  Definition  and  General 
Considerations;  andinfra,  this  title,  Elements  of 
Domicil;  Change  of  Domicil. 

4.  Presumption  Against  Change—  United  States. 
—  Burnham  v.  Rangeley,  1  Woodb.  &  M.  (U. 
S.)  7;  Mitchell  v.  U.  S.,  21  Wall.  (U.  S.)  350. 

Alabama.  —  Glover  v.  Glover,  18  Ala.  367; 
Caldwell  v.  Pollak,  91  Ala.  353,  citing  5  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)86s. 
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Dakota.  —  Gardner  v.  Board  of  Education,  5 
Dakota  259. 

Georgia.  —  Barrett  v.  Black,  25  Ga.  151. 

Illinois.  —  Clough  v.  Kyne,  40  111.  App.  234. 

Iowa.  —  Nugent  v.  Bates,  51  Iowa  77,  33 
Am.  Rep.  117. 

Kansas.  —  Keith  v.  Stetter,  25  Kan.  100; 
Deitrich  v.  Lang,  11  Kan.  636. 

Louisiana.  —  Hyman  v.  Schlenker,  44  La. 
Ann.  108. 

Massachusetts.  —  Wilson 
(Mass.)  206;  Chicopee  v. 
(Mass.)  508. 

New  fersey.  —  Cadwalader  v.  Howell,  18  N. 
J.  L.  138. 

New  York.  — In  re  Gould,  (Supreme  Ct.)  9 
N.  Y.  Supp.  603;  Crawford  v.  Wilson,  4  Barb. 
(N.  Y.)  505;  Campbell  v.  Campbell,  90  Hun 
(N.  Y.)  233;  Chaine  v.  Wilson,  1  Bosw.  (N.  Y.) 
685;  Nixon  v.  Palmer,  10  Barb.  (N.  Y.)  175. 

North  Carolina.  —  Ferguson  v.  Wright,  113 
N.  Car.  537,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  870. 

Pennsylvania.  —  Hood's  Estate,  21  Pa.  St. 
106;  Price  v.  Price,  156  Pa.  St.  617. 

Tennessee.  —  Layne  v.  Pardee,  2  Swan 
(Tenn.)  232;  White  v.  White,  3  Head  (Tenn.) 
404;  Kellar  v.  Baird,  5  Heisk.  (Tenn.)  39.  See 
supra,  this  section,  Domicil  of  Origin  —  Pre- 
sumption of  Continuance  of  Domicil  of  Origin. 

In  cases  of  ambiguous  domicil  a  presump- 
tion attaches  in  favor  of  the  continuance  of 
the  former  domicil,  and  if  a  party  so  acts  as  to 
leave  it  doubtful  in  which  of  two  places  he  re- 
sides, parties  interested  may  sue  him  at  either. 
Ausbacher  v.  De  Nevue,  45  La.  Ann.  988. 

Exception.  —  "It  is  true  that  the  Supreme 
Court  declares,  in  Mitchell  v.  U.  S.,  21  Wall. 
(U.  S.)  350,  that  '  a  domicil  once  acquired  is 
presumed  to  continue  until  it  is  shown  to  have 
been  changed.'  But  it  seems  to  me  that  it 
would  be  illogical,  if  not,  indeed,  a  pernicious 
straining  of  the  general  doctrine  of  inhab- 
itancy, to  infer  and  determine  that  these  plain- 
tiffs continued  to  reside  here  after  the  war 
commenced  —  a  conclusion  which,  in  judg- 
ment of  law,  would  impress  them  with  a  hos- 
tile character  to  the  United  States,  whether 
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change.1 

c.  Continuance  of  Acquired  Domicil.  —  The  doctrine  laid  down  by 
the  courts  of  the  Untied  States  is  that  a  domicil,  having  once  been  acquired, 
continues  until  a  new  one  is  actually  acquired  animo  et  facto,2  with  the  excep- 
tion already  stated  in  the  case  of  an  abandonment  of  a  domicil  of  choice  with 
the  intention  of  returning  to  a  domicil  of  origin.3  But  as  heretofore  stated, 
the  English  doctrine  seems  to  be  that  a  domicil  of  origin  always  reverts  at  once 
upon  an  abandonment  of  a  domicil  of  choice.4 

d.  LOSS  OF  FORMER  DOMICIL.  —  By  acquiring  another  domicil,  eo  instanti 
and  by  that  act  a  person  loses  his  next  previous  one.5 

4.  Domicil  by  Operation  of  Law.  ■ —  Domicil  by  operation  of  law  is  the  domicil 
which  a  woman  acquires  by  marriage.6 

III.  Elements  of  Domicil  —  1.  In  General.  —  Domicil  is  composed  of  two 
elements,  residence  and  intention,  and  both  of  these  must  concur.  Residence 
in  a  place  without  the  requisite  intention  of  remaining  will  not  suffice  to  give 


they  were  adherent  to  the  rebellion  or  not." 
Stoughton  v.  Hill,  3  Woods  (U.  S.)  404. 

1.  Burden  of  Proof — England.  —  Maxwell  v. 
M'Clure,  6  Jur.  N.  S.  407;  Crookenden  v. 
Fuller,  5  Jur.  N.  S.  1222;  Any. -Gen.  v.  De 
Wahlstatt,  iojur.  N.  S.  1159;  Bell  v.  Kennedy, 
L.  R.  1  H.  L.  Sc.  307. 

Canada.  —  Stevens  v.  Fisk,  (Supreme  Ct. 
1885)  8  Leg.  N.  (Quebec)  42;  Wadsworth  v. 
McCord,  12  Can.  Sup.  Ct.  Rep.  466,  affirmed 
McMullen  v.  Wadsworth,  L.  R.  14  App.  631. 

United  States.  —  White  v.  Brown,  1  Wall.  Jr. 
(C.  C.)  217;  Mitchell  v.  U.  S.,  21  Wall.  (U.  S.) 
350. 

Alabama. — Caldwell  v.  Pollak,  91  Ala.  353, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
865. 

Dakota.  —  Gardner  v.  Board  of  Education,  5 
Dakota  259. 

Louisiana.  —  Hyman  v.  Schlenker,  44  La. 
Ann.  108. 

Massachusetts.  —  Kilburn  v.  Bennett,  3  Met. 
(Mass.)  199. 

New  York.  —  In  re  Gould,  (Supreme  Ct.)  9 
N.  Y.  Supp.  603. 

North  Carolina.  —  Fulton  v.  Roberts,  113  N. 
Car.  421,  citing  5  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed  )  865. 

Virginia.  —  Lindsay  v.  Murphy,  76  Va.  428; 
Brown  v.  Butler,  87  Va.  621. 

See  supra,  this  section,  Domicil  of  Origin  — 
Presumption  of  Continuance  of  Domicil  of 
Origin. 

2.  Continuance  of  Former  Domicil  —  United 
States.  —Mitchell  v.  U.  S.,  21  Wall.  (U.  S.) 
350. 

Alabama.  —  Talmadge  v.  Talmadge,  66  Ala. 
199;  Caldwell  v.  Pollak,  91  Ala.  353;  Allgood 
v.  Williams,  92  Ala.  551;  Murphy  v.  Hunt,  75 
Ala.  438. 

Connecticut.  —  New  Haven  First  Nat.  Bank 
v.  Balcom,  35  Conn.  351. 

Illinois.  —  Cooper  v.  Beers,  143  111.  25; 
Hayes  v.  Hayes,  74  111.  316. 

Iowa.  —  Botna  Valley  State  Bank  v.  Silver 
City  Bank,  87  Iowa  479;  Ludlow  v.  Szold,  90 
Iowa  175. 

Louisiana.  —  Sanderson  v.  Ralston,  20  La. 
Ann.  312;  State  v.  Steele,  33  La.  Ann.  910; 
Cole  v.  Lucas,  2  La.  Ann.  946. 

Maine.  —  See  North  Yarmouth  v.  West 
Gardiner,  58  Me.  207,  4  Am.  Rep.  279. 


Massachusetts.  — Kilburn  v.  Bennelt,  3  Met. 
(Mass.)  199;  Thorndike  v.  Boston,  1  Met. 
(Mass.)  242;  Bulkley  v.  Williamstown,  3 
Gray  (Mass.)  493;  Opinion  of  Judges,  5  Met. 
(Mass.)  588;  McDaniel  v.  King,  5  Cush.  (Mass.) 
474;  Cobb  v.  Rice,  130  Mass.  231;  Borland  v. 
Boston,  132  Mass.  94,  42  Am.  Rep.  424; 
Abington  v.  North  Bridgewater,  23  Pick. 
(Mass.)  170;  Hallet  v.  Bassett,  100  Mass.  167; 
Jennison  v.  Hapgood,  10  Pick.  (Mass.)  77;  Pick- 
ering v.  Cambridge,  144  Mass.  244. 

Minnesota. —  See  Missouri,  etc.,  Trust  Co., 
v.  Norris,  61  Minn.  256. 

Neiv Jersey.  —  Cadwalader  v.  Howell,  18  N. 
J.  L.  138;  Clark  v.  Likens,  26  N.  J.  L.  207. 

New  York.  —  De  Meli  v.  De  Meli,  67  How. 
Pr.  (N.  Y.  Supreme  Ct.)  20;  Brown  v.  Ash- 
bough,  40  How.  Pr.  (N.  Y.  Supreme  Ct.)  260; 
Isham  v.  Gibbons,  1  Bradf.  (N.  Y.)  69;  Craw- 
ford v.  Wilson,  4  Barb.  (N.  Y.)  504. 

Pennsylvania.  —  Labe  v.  Brauss,  2  Pa.  Dist. 
Rep.  157;  Pfoutz  v.  Comford,  3b  Pa.  St.  420. 

Texas.  —  See  Shepherd  v.  Cassiday,  20  Tex. 
24. 

Vermont. —  Rockingham  v.  Springfield,  59 
Vt.  521. 

Virginia.  —  Lindsay  v.  Murphy,  76  Va.  428. 

Old  Domicil  Continues  in  Itinere.  —  When  one 
has  purchased  or  hired  a  house  or  otherwise 
fixed  his  place  of  abode  in  another  place,  left 
the  town  of  his  last  abode,  with  all  his  prop- 
erty and  furniture,  and  is  on  his  way  to  his 
new  abode,  his  place  cf  being  an  inhabitant  is 
not  changed,  either  to  the  place  of  his  actual 
bodily  presence,  or  of  his  destination,  because 
in  neither  would  the  fact  of  actual  presence 
and  the  intent  to  reside  concur.  Not  the  place 
where  he  was  in  itinere,  for  want  of  the  intent; 
nor  of  his  destination,  for  want  of  his  actual 
residence.  Otis  v.  Boston,  12  Cush.  (Mass.) 
44- 

3.  See  supra,  this  section,  Domicil  of  Origin 

—  Reverter  of  Domicil  of  Origin. 

4.  See  supra,  this  section,  Domicil  of  Origin 

—  Reverter  of  Domicil  of  Origin. 

5.  Hurnham  v.  Rangeley,  1  Woodb.  &  M. 
(U.  S.)  7;  U.  S.  v.  The  Schooner  Penelope,  2 
Pet.  Adm.  438;  McDaniel  v.  King,  5  Cush. 
(Mass.)  474;  Opinion  of  Judges,  5  Met.  (Mass.) 
588;  Faires  v.  Young,  69  Tex.  482. 

6.  See  infra,  this  title,  Domicil  of  Particular 
Persons  —  Married  Women. 
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one  a  domicil  in  such  place;  nor  will 
unaccompanied  by  actual  removal,  rcsu 

1.  Residence  and  Intention  Constitute  Domicil 

—  England.  —  Sharpe  v.  Crispin,  L.  R.  i  P.  & 
D.  611;  King  v.  Foxwcll,  3  Ch.  Div.  518;  De 
Bonneval  v.  De  Bonneval,  1  Curt.  856;  Atty.- 
Gen.  v.  Dunn,  6  M.  &  W.  512;  Brown  v. 
M'Douall,  7  CI.  &  F.  817;  Munro  v.  Munro,  7 
CI.  &  F.  842;  Craigie  v.  Lewin,  7  Jur,  519; 
Aikman  v.  Aikman,  7  Jur.  N.  S.  1017;  Hos- 
kins  v.  Matthews,  8  De  G.  M.  &  G.  13;  In 
Goods  of  Raffenel,  9  Jur.  N.  S.  386;  Dre- 
von  v.  Drevon,  10  Jur.  N.  S.  717;  Pitt  v. 
Pitt,  10  Jur.  N.  S.  735;  Jopp  v.  Wood,  11  Jur. 
N.  S.  212;  Forbes  v.  Forbes,  18  Jur.  642; 
Douglas  v.  Douglas,  L.  R.  12  Eq.  617;  Brown 
v.  Smith,  15  Beav.  444;  Stevenson  v.  Masson, 
L.  R.  17  Eq.  78;  In  re  Marrett,  36  Ch.  Div. 
400;  Urquhart  v.  Butterfield,  37  Ch.  Div.  357; 
In  re  Grove,  40  Ch.  Div.  216;  Hurley  v.  Hur- 
ley, 67  L.  T.  N.  S.  384. 

Canada.  —  Les  Trois  Freres,  Stewart  (No- 
va Scotia)  I;  The  Patriot,  Stewart  (Nova 
Scotia)  350;  McNamara  v.  Constantineau,  3 
Rev.  de  Jur.  482;  Stevens  v.  Fisk,  (Supreme 
Ct.  1885)  8  Leg.  N.  (Quebec)  42;  Cresse  v. 
Baby,  10  L.  C.  Jur.  313.  See  also  Wanzer 
Lamp  Co.  v.  Woods,  13  Ont.  Pr.  Rep.  511. 

United  States.  —  Morris  v.  Gilmer,  129  U.  S. 
315;  White  v.  Brown,  1  Wall.  Jr.  (C.  C.)  217; 
Boucicault  v.  Wood,  2  Biss.  (U.  S.)  34;  Cham- 
bers v.  Prince,  75  Fed.  Rep.  176;  Case  v. 
Clarke,  5  Mason  (U.  S.)  70.  See  also  Rucker 
v.  Bolles,  80  Fed.  Rep.  504. 

Alabama. — State  v.  Hallett,  8  Ala.  159; 
Talmadge  v.  Talmadge,  66  Ala.  199;  Murphy 
v.  Hunt,  75  Ala.  438;  Allgood  v.  Williams,  92 
Ala.  551,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  870,  871. 

Arkansas. — Johnston  v.  Turner,  29  Ark. 
280. 

Connecticut.  —  Hartford  v.  Champion,  58 
Conn.  268. 

Dakota.  —  Gardner  v.  Board  of  Education,  5 
Dakota  259. 

Delaware.  —  State  v.  Frest,  4  Harr.  (Del.) 
553. 

Florida.  —  Smith  v.  Croom,  7  Fla.  8r. 

Illinois.  —  Wilkins  v.  Marshall,  80  111.  74. 

Indiana.  —  Yonkey  v.  State,  27  Ind.  236. 

Iowa.  —  See  Remey  v.  Board  of  Equaliza- 
tion, 80  Iowa  470. 

Kansas.  —  Ingraham  v.  McGraw,  3  Kan.  521; 
Hart  v.  Horn,  4  Kan.  232;  Adams  v.  Evans,  19 
Kan.  174;  Keith  v.  Stetter,  25  Kan.  100. 

Kentucky.- — Tipton  v.  Tipton,  87  Ky.  243; 
Fidelity  Trust,  etc.,  Co.  v.  Preston,  96  Ky.  277. 

Louisiana. —  McKowen  v.  McGuire,  15  La. 
Ann.  637;  Steer's  Succession,  47  La.  Ann.  1551. 

Maine.  —  Hallowell  v.  Saco,  5  Me.  143; 
Richmond  v.  Vassalborough,  5  Me.  396; 
Greene  v.  Windham,  13  Me.  225;  Brewer  v. 
Linnaeus,  36  Me.  428;  Church  v.  Rowell,  49 
Me.  367;  Gilman  v.  Gilman,  52  Me.  167,  83 
Am.  Dec.  502;  Hampden  v.  Levant,  59  Me. 
557;  Parsons  v.  Bangor,  61  Me.  457. 

Maryland.  —  Ringgold  v.  Barley,  5  Md.  186, 
59  Am.  Dec.  107;  Stoddert  v.  Ward,  31  Md. 
563,  100  Am.  Dec.  83. 

Massachusetts.  —  Sacket's  Case,  1  Mass.  58; 
Abington  v.  Boston,  4  Mass.  312;  Com.  v. 
Walker,  4  Mass.  556;  Granby  v.  Amherst,  7 


n  intention  to  change  one's  domicil, 
:  in  a  change  of  domicil.1 

Mass.  1 ;  Lincoln  v.  Hapgood,  n  Mass.  350; 
Williams  v.  Whiting,  11  Mass.  424;  Hallet 
v.  Bassett,  100  Mass.  167;  Viles  v.  Waltham, 
157  Mass.  542,34  Am.  St.  Rep.  311 ;  Sears 
v.  Boston,  1  Met.  (Mass.)  250;  McDaniel 
v.  King,  5  Cush.  (Mass.)  474;  Mead  v.  Box- 
borough,  11  Cush.  (Mass.)  363;  Bulkley  v. 
Williamstown,  3  Gray  (Mass.)  493;  Kirkland 
v.  Whately,  4  Allen  (Mass.)  462;  Fisk  v.  Ches- 
ter, 8  Gray  (Mass.)  506;  Carnoe  v.  Freetown, 
9  Gray  (Mass.)  357;  Harvard  College  v.  Gore, 
5  Pick.  (Mass.)  370;  Jennison  v.  Hapgood,  10 
Pick.  (Mass.)  77;  Lyman  v.  Fiske,  17  Pick. 
(Mass.)  231,  28  Am.  Dec.  293. 

Mississippi.  —  Hairston  v.  Hairston,  27  Miss. 
704,  61  Am.  Dec.  530. 

Missouri. — Johnson  v.  Smith,  43  Mo.  499; 
Chariton  County  v.  Moberly,  59  Mo.  238; 
Tiller  v.  Abernathy,  37  Mo.  196;  State  v.  Day- 
ton, 77  Mo.  678. 

Nebraska.  —  Swaney  v.  Hutchins,  13  Neb. 
266;  Wood  v.  Roeder,  45  Neb.  311. 

New  Hampshire.  —  State  v.  Palmer,  65  N. 
H.  9;  Leach  v.  Pillsbury,  15  N.  H.  137;  Hart 
v.  Lindsey,  17  N.  H.  235,  43  Am.  Dec.  597; 
State  v.  Daniels,  44  N.  H.  383;  Concord  v. 
Rumney,  45  N.  H.  423;  Foss  v.  Foss,  58  N.  H. 
283. 

New  Jersey.  —  State  v.  Ross,  23  N.  J.  L. 
521;  Harral  v.  Harral,  39  N.  J.  Eq.  279. 

New  York.  —  Dupuy  v.  Wurtz,  53  N.  Y.  556; 
Sherwood  v.  Judd,  3  Bradf.  (N.  Y.)  267;  Gra- 
ham v.  Public  Administrator,  4  Bradf.  (N.  Y.) 
127;  Matter  of  Dimock,  11  N.  Y.  Misc.  Rep. 
(Ulster  County  Ct.)  610;  Vischer  v.  Vischer,  12 
Barb.  (N.  Y.)  640;  Hegeman  v.  Fox,  31  Barb. 
(N.  Y.)  475;  Boardman  v.  House,  18  Wend. 
(N.  Y.)  512;  Frost  v.  Brisbin,  19  Wend.  (N.  Y.) 
II,  32  Am.  Dec.  423;  Chaine  v.  Wilson,  1 
Bosw.  (N.  Y.)  673;  Brown  v.  Ashbough,  40 
How.  Pr.  (N.  Y.  Supreme  Ct.)  260;  De  Meli  v. 
De  Meli,  67  How.  Pr.  (N.  Y.  Supreme  Ct.)  20; 
Silvey  v.  Lindsay,  42  Hun  (N.  Y.)  116;  Camp- 
bell v.  Campbell,  90  Hun  (N.  Y.)  233;  In  re 
Zerega,  (Surrogate  Ct.)  20  N.  Y.  Supp.  417; 
Eaves  Costume  Co.  v.  Pratt,  2  Misc.  Rep.  (N. 
Y.  C.  PI.)  420,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  802. 

North  Carolina.  —  Plummer  v.  Brandon,  5 
Ired.  Eq.  (40  N.  Car.)  190;  Home  v.  Home,  9 
Ired.  L.  (31  N.  Car.)  99. 

Ohio.  —  Henrietta  Tp.  v.  Oxford  Tp.,  2  Ohio 
St.  32. 

Pennsylvania. — Carey's  Appeal,  75  Pa.  St. 
201;  Pfoutz  v.  Comford,  36  Pa.  St.  420;  Fry's 
Election  Case,  71  Pa.  St.  302,  affirming  Allen- 
town  Contested  Election  Case,  8  Phila.  (Pa.) 
575;  Hindman's  Appeal,  85  Pa.  St.  466;  Foll- 
weiler  v.  Lutz,  112  Pa.  St.  107;  Price  v.  Price, 
156  Pa.  St.  617,  citing  5  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  S57,  861,  865;  Casey's  Case, 
1  Ashm.  (Pa.)  126;  Labe  v.  Brauss,  2  Pa.  Dist. 
Rep.  157;  Lowry's  Estate,  5  Pa.  Dist.  Rep. 
729.  See  also  Covode  v.  Foster,  4  Brews. 
(Pa.)  414. 

South  Carolina.  —  Colburn  v.  Holland,  14 
Rich.  Eq.  (S.  Car.)  176;  Munroe  v.  Williams, 
37  S.  Car.  85. 

Tennessee.  —  Layne  v.  Pardee,  2  Swan  (Tenn.) 
232;  White   v.  White,  3  Head  (Tenn.)  404; 
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DOMICIL. 


Residence. 


2.  Residence  —  a.  No  Definite  Period  of  Residence.  —  In  none  of  the 
decided  cases  on  this  subject  is  a  definite  period  of  time  recognized  as  neces- 
sary to  create  a  domicil.  The  time  may  be  shorter  or  longer,  according  to  the 
circumstances,  and  in  all  cases  the  question  whether  a  person  has  or  has  not 
acquired  a  domicil  must  depend  mainly  upon  his  actual  or  presumed  intention. 1 


Foster  -'.  Hall,  4  Humph.  (Tenn.)  346;  Kellar 
~v.  Baird,  5  Heisk.  (Tenn.)  39;  McClellan  v. 
•Carroll,  (Tenn.  1897)  42  S.  W.  Rep.  185. 

Texas.  —  Holliman  v.  Peebles,  1  Tex.  673; 
Mclntyre  v.  Chappell,  4  Tex.  187;  Russell  v. 
Randolph,  11  Tex.  460;  State  v.  Barrow,  14 
Tex.  180,  65  Am.  Dec.  109;  Benavides  v.  Gus- 
sett,  8  Tex.  Civ.  App.  198;  Republic  v.  Young, 
Dall.  (Tex.)  464;  Alston  v.  Ulman,  39  Tex. 
157.    See  also  State  v.  Skidmore,  5  Tex.  470. 

Virginia.  —  Lindsay  v.  Murphy,  76  Va.  428; 
Brown  v.  Butler,  87  Va.  621;  Long  v.  Ryan,  30 
Gratt.  (Va.)  718. 

West  Virginia.  —  Andrews  v.  Mundy,  36 
W.  Va.  29. 

Wisconsin. — Carter    v.    Sommermeyer,  27 
"Wis.  665. 

Illustrations.  —  The  plaintiff,  in  1836,  went 
to  H.,  with  his  wife,  to  reside,  under  an 
engagement  to  preach  there  for  a  year;  and 
the  time  having  expired,  went  with  his  wife  to 
her  father's  in  B.,  on  a  visit,  about  the  middle 
of  March.  In  the  course  of  that  month  he 
made  an  engagement  to  preach  a  year  in  M., 
commencing  on  the  first  Sunday  in  April,  and 
actually  went  to  M.  on  the  first  of  April  to 
commence  that  engagement,  his  wife  remain- 
ing a  few  days  longer  at  her  father's,  and  he 
returning  there  for  the  purpose  of  completing 
his  visit,  after  which  both  resided  in  M. 
There  being  no  evidence  that  he  had  any  in- 
tention of  returning  to  H.,  nor  that  he  had  any 
home  elsewhere,  or  any  intention  of  going  to 
any  other  place  after  the  termination  of  his 
engagement  at  M.,  it  was  held  that  he  had  a 
domicil  in  M.  on  the  first  of  April,  and  was 
lawfully  taxed  there.  Moore  v.  Wilkins,  10 
N.  H.  452. 

The  deceased,  an  Englishwoman  by  birth, 
was  married  to  a  Frenchman,  and  resided 
with  him  in  France  until  his  death.  Some  . 
time  after  that  event  she  gave  up  her  house  in 
that  country,  and  proceeded  to  a  seaport, 
where  she  embarked,  with  her  children  and 
effects,  on  board  an  English  steamboat,  with 
an  intention  of  permanently  residing  in  Eng- 
land. Before  the  vessel  left  the  harbor  she 
was  seized  with  illness,  and  was  carried  on 
shore,  and  died  there.  It  was  held  that  her 
domicil  was  French.  In  Goods  of  Raffenel,  9 
Jur.  N.  S.  386.  But  see  supra,  this  title, 
Kinds  of  Domicil — Reverter  of  Domicil  of 
Origin. 

Husband  May  Acquire  Domicil  by  Wife's  Resi- 
dence.—  In  Bangs  v.  Brewster,  in  Mass.  382, 
it  was  held  that  a  man,  by  sending  his  wife  to 
Orleans,  with  the  intent  to  make  it  his  home, 
thereby  changed  his  domicil;  that  the  fact  of 
removal  and  intent  concurred,  and  that  al- 
though he  was  not  personally  present,  he 
established  his  home  there  from  the  time  of 
his  wife's  arrival.  Compare  Penfield  v.  Chesa- 
peake, etc.,  R.  Co.,  29  Fed.  Rep.  494. 

1.  Period  of  Residence  Not  Definite  —  England. 
—  In  re  Capdevielle,  2  H.  &  C.  985;  Craigie 

10  C.  of  L. — 2  17 


v.  Lewin,  7  Jur.  =19;  Moorhouse  v.  Lord,  10 
H.  L.  Cas.  272.  See  also  The  Indian  Chief,  3 
C.  Rob.  Adm.  17. 

United  -Stales.  —  Marks  v.  Marks,  75  Fed. 
Rep.  321;  White  v.  Brown,  1  Wall.  Jr.  (C.  C.) 
217;  The  Ship  Ann  Green,  I  Gall.  (U.  S.)  274. 
See  also  Woodworth  v.  St.  Paul,  etc.,  R.  Co., 
iS  Fed.  Rep.  282. 

Connecticut.  —  Easterly  v.  Goodwin,  35 
Conn.  279,  95  Am.  Dec.  237. 

Maine.  —  Stockton  v.  Staples,  66  Me.  197. 

Mississippi.  —  Hairston  v.  Hairston,  27 
Miss.  704,  61  Am.  Dec.  530,  citing  Moore  v. 
Darrell,  4  Hagg.  Eccl.  346,  and  Bradley  v. 
Lowry,  1  Spears  Eq.  (S.  Car.)  1. 

Nebraska.  —  Swaney  v.  Hutchins,  13  Neb. 
266;  Wood  v.  Roeder,  45  Neb.  311. 

New  Jersey.  — State  v.  Ross,  23  N.  J.  L.  521. 

Pennsylvania.  —  Price  v.  Price,  156  Pa.  St. 
617,  citing  5  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  857,  861,  865. 

Texas.  —  Republic  v.  Young,  Dall.  (Tex.) 
464;  Russell  v.  Randolph,  11  Tex.  460;  Sab- 
riego  v.  White,  30  Tex.  576,  affirmed  35  Tex. 

341-  .  , 

And  see  infra,  this  title,  Evidence —  Length 
of  Residence. 

"  Residence,  for  however  long  a  time  it 
may  be  continued,  cannot  constitute  a  domicil 
without  the  intention  of  permanently  making 
it  a  home,  nor  can  the  shortness  of  time  in 
which  the  new  home  is  enjoyed  defeat  the 
acquisition  when  accompanied  with  the  inten- 
tion, for  in  the  latter  there  would  be  the  fac- 
tum et  animus.'''  Home  v.  Home,  9  Ired.  L. 
(31  N.  Car.)  99,  quoted  with  approval  in  Kellar 
v.  Baird,  5  Heisk.  (Tenn.)  39. 

Illustrations.  —  The  actual  continuance  of 
residence  of  a  newly  married  couple  at  one 
establishment  for  more  than  one  year  is  suffi- 
cient to  fix  their  domicil.  Sanderson  v.  Rals- 
ton, 20  La.  Ann.  312. 

In  Knox  v.  Waldoborough,  3  Me.  455,  an 
absence  of  five  years  was  held  not  to  change 
the  domicil  of  the  party,  he  having  left  home 
to  seek  temporary  employment,  and  there 
being  no  evidence  that  this  purpose  had  been 
altered. 

Where  a  person  entirely  abandoned  his  for- 
mer residence  in  one  state,  with  no  intention 
of  resuming  it,  and  went  with  his  family  to 
another  residence,  which  he  had  rented  in 
another  state,  with  the  intention  of  making 
the  latter  his  residence  for  an  indefinite  time, 
the  latter  state  was  held  to  be  his  domicil, 
notwithstanding  the  fact  that,  after  he  and  his 
family  arrived  at  the  new  residence,  which 
was  only  about  half  a  mile  from  the  state  line, 
they  went  on  the  same  day  on  a  visit  to  spend 
the  night  with  a  neighbor  in  the  former  state, 
intending  to  return  in  the  morning  of  the  next 
day,  but  the  husband  was  detained  there  by 
sickness,  until  he  died,  and  never  did  in  fact 
return  to  his  new  home.  White  v.  Tennant, 
31  W.  Va.  790,  13  Am.  St.  Rep.  896. 
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DOMICIL. 


Intention. 


b.  Temporary  Residence.  —  Temporary  residence  in  a  place  for  business, 
pleasure,  health,  or  other  purposes  does  not  give  a  person  a  domicil  therein,, 
and  when  a  domicil  has  once  been  established  by  the  concurrence  of  intention 
and  personal  presence,  continuous  personal  presence  thereafter  is  not  essential 
to  a  continuous  domicil.  Absences  of  longer  or  shorter  periods  for  temporary 
purposes  do  not  change  an  established  domicil.1 

c.  Character  of  the  Residence.  — The  character  of  the  residence  can 
form  no  important  part  in  fixing  the  domicil  unless  it  is  such  as  to  rebut  the 
presumption  of  a  fixed  intention  to  remain.  It  is  therefore  immaterial  whether 
a  person  lives  in  a  hired  house,  a  boarding  house,  or  his  own  dwelling.2 

3.  Intention  — a.  In  GENERAL.  —  The  intention  which  is  necessary  to  con- 
stitute domicil  is  the  intention  to  reside  in  a  particular  place  permanently,  or 
for  an  indefinite  period  of  time.3    It  is  not  necessary  that  a  person  should 


And  where  one  W.  C.  was  born  at  L.,  in 
Lower  Canada,  and  remained  there  until  six- 
teen years  of  age,  after  which  he  went  to  the 
Northwest  Territories,  where  he  resided  at 
different  posts  of  the  Northwest  Company 
among  the  Indians  for  thirty  years,  and  then 
returned  to  Lower  Canada,  it  was  held  that  he 
had  never  lost  his  domicil  of  birth,  and  had 
never  acquired  one  in  the  Indian  territory. 
Connolly  v.  Woolrich,  n  L.  C.  Jur.  197,  3  C. 
L.  J.  14,  S.  C.  1867;  63  &  82  C.  C. 

A  residence  of  a  year  and  a  day  is  not  re- 
quired to  acquire  domicil.  Benning  v.  Cana- 
dian India  Rubber  Co.,  1  L.  C.  L.  J.  97. 

Louisiana  Statute.  —  In  Boone  v.  Savage,  14 
La.  169,  it  was  held  that  under  the  Louisiana 
statute  of  1816  and  1818,  it  required  a  resi- 
dence of  one  year  in  the  state,  by  a  person 
coming  from  another  state,  to  acquire  a  domi- 
cil in  Louisiana.  To  the  same  effect  is  State 
v.  Judge,  2  Rob.  (La.)  449,  overruling  Gravillon 
v.  Richards,  13  La.  297,  33  Am.  Dec.  563. 

1.  Temporary  Residence  Does  Not  Constitute 
Domicil  —  England. — Goulder  v.  Goulder, 
(1892)  Prob.  240;  Waldron  v.  Brennan,  2  Leg. 
N.  (Quebec)  333;  Jopp  v.  Wood,  4  DeG.  J.  & 
S.  616;  In  Goods  of  West,  6  Jur.  N.  S.  831; 
Aikman  v.  Aikman,  7  Jur.  N.  S.  1017;  Brad- 
ford v.  Young,  29  Ch.  Div.  617. 

United  States.  —  Burnham  v.  Rangeley,  I 
Woodb.  &  M.  (U.  S.)  7;  The  Friendschaft,  3 
Wheat.  (U.  S.)  14;  The  Nereide,  9  Cranch  (U. 
S.)  388;  Kemna  v.  Brockhaus,  10  Biss.  (U.  S.) 
128;  Ex  p.  Kenyon,  5  Dill.  (U.  S.)  385;  State 
Sav.  Assoc.  v.  Howard,  31  Fed.  Rep.  433; 
Chambers  v.  Prince,  75  Fed.  Rep.  176.  See 
also  Dresser  v.  Edison  Illuminating  Co.,  49 
Fed.  Rep.  257. 

Alabama.  —  State  v.  Ninth  Judicial  Circuit 
Judge,  13  Ala.  805;  Boyd  v.  Beck,  29  Ala. 
703;  Griffin  v.  Wall,  32  Ala.  149;  Young  v. 
Poilak,  85  Ala.  439,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  863. 

Connecticut.  —  Easterly  v.  Goodwin,  35  Conn. 
279,  95  Am.  Dec.  237. 

District  of  Columbia.  —  Gorham  v.  Shep- 
herd, 6  Mackey  (D.  C.)  596. 

Georgia.  —  Fain  v.  Crawford,  91  Ga.  30. 

Illinois.  —  Smith  v.  People,  44  111.  16. 

Iowa.  —  Love  v.  Cherry,  24  Iowa  204;  Bab- 
cock  v.  Board  of  Equalization,  65  Iowa  110; 
Cawker  City  State  Bank  v.  Jennings,  89  Iowa 
230. 

Louisiana.  —  New  Orleans  v.  Shephard,  10 


La.  Ann.  268;  Williams  v.  Henderson,  18  La. 
557- 

Maine.  —  Pittsfield  v.  Detroit,  53  Me.  442; 
Knox  v.  Waldoborough,  3  Me.  455;  Church  v. 
Rowell,  49  Me.  367;  Warren  v.  Thomaston,  43 
Me.  406;  Topsham  v.  Lewiston,  74  Me.  236,  43 
Am.  Rep.  584;  Richmond  v.  Vassalborough,  5 
Me.  396. 

Maryland.  —  Risewick  v.  Davis,  19  Md.  82. 
See  also  Ensor  v.  Graff,  43  Md.  291. 

Massachusetts.  —  Com.  v.  Walker,  4  Mass. 
556;  Lincoln  v.  Hapgood,  n  Mass.  359;  Sears 
v.  Boston,  1  Met.  (Mass.)  250,  distinguishing' 
Thorndike  v.  Boston,  1  Met.  (Mass.)  246;  Wil- 
liams v.  Roxbury,  12  Gray  (Mass.)  21;  Olivieri 
v.  Atkinson,  168  Mass.  28. 

Mississippi.  —  Weaver  v.  Norwood,  59  Miss. 
665. 

New  Hampshire.  —  Bump  v.  Smith,  11  N. 
H.  48;  Hart  v.  Lindsey,  17  N.  H.  235,  43  Am. 
Dec.  597;  Concord  v.  Rumney,  45  N.  H.  423; 
Foss  v.  Foss,  58  N.  H.  283.  See  also  Ather- 
ton  v.  Thornton,  8  N.  H.  180. 

New  Jersey.  —  State  v.  Ross,  23  N  .  J.  L.  521; 
Harral  v.  Harral,  39  N.  J.  Eq.  279.  See  also 
Hervey  v.  Hervey,  (N.  J.  1897)  38  Atl.  !Rep. 
767. 

New  York.  —  People  v.  Piatt,  117  N.  Y.  159; 
Hart  v.  Kip,  148  N.  Y.  306;  Chaine  v.  Wilson, 
1  Bosw.  (N.  Y.)  685;  Crawford  v.  Wilson,  4 
Barb.  (N.  Y.)  504.  See  also  Williamson  v. 
Parisien,  1  Johns.  Ch.  (N.  Y.)  389. 

North  Carolina.  —  Roberts  v.  Cannon,  4 
Dev.  &  B.  L.  (20  N.  Car.)  256. 

Pennsylvania.  —  Miller's  Estate,  3  Rawle 
(Pa.)  312,  24  Am.  Dec.  345. 

Texas.  —  Sabriego  v.  White,  30  Tex.  576, 
affirmed  Settegasi  v.  Schrimpf,  35  Tex.  341. 

Virginia.  —  Pilson  v.  Bushong,  29  Gratt. 
(Va.)  229. 

And  see  infra,  this  title,  Domicil  of  Particu- 
lar Persons. 

2.  Character  of  Residence  Immaterial.  —  In  re 
Patience,  29  Ch.  Div.  976;  In  re  Craignish, 
(1892)  3  Ch.  180;  Marks  v.  Marks,  75  Fed.  Rep. 
321;  Steers's  Succession,  47  La.  Ann.  1551; 
Hairston  v.  Hairston,  27  Miss.  704,  61  Am. 
Dec.  530;  State  v.  Ross,  23  N.  J.  L.  521;  Guier 
v.  O'Daniel,  1  Binn.  (Pa.)  350,  note;  Bradley 
v.  Lowty,  1  Spears  Eq.  'S.  Car.)  1.  See  also 
Boucicault  v.  Wood,  2  Biss.  (U.  S.)  34;  Par- 
sonsfield  v.  Perkins,  2  Me.  411. 

3.  Intention  —  England.  —  King  v.  Foxwell 
3  Ch.  Div.  518;  In  re  Grove,  40  Ch.  Div.  216. 
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intend  never  to  move  away.1  When  one  leaves  his  place  of  residence,  and 
while  absent  forms  the  intention  of  not  returning,  his  residence  as  much  ceases 
as  if  at  that  date  he  had  left  such  residence  with  the  intention  of  not  returning.2 

b.  Floating  Intention.  —  When  a  person  has  actually  removed  to 
a  place  with  an  intention  of  remaining  there  for  an  indefinite  time,  it  becomes 
his  place  of  domicil  notwithstanding  he  may  have  a  floating  intention  to 
return  at  some  future  period  to  his  previous  domicil.3 

c.  Contingent  Intention.  —  A  person  who  goes  to  a  place  with  the 
intention  of  remaining  there  only  in  case  of  the  happening  of  a  certain  event, 
which  event  does  not  happen,  does  not  thereby  acquire  a  domicil  in  such  place.  * 


Canada.  —  The  Patriot,  Stewart  (Nova 
Scotia)  350. 

United  States.  —  Harris  v.  Firth,  4  Cranch 
(C.  C.)  710. 

Alabama.  —  Allgood  v.  Williams,  92  Ala. 
551,  citing  5  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  870,  875. 

California.  —  Dow  v.  Gould,  etc.,  Silver 
Min.  Co.,  31  Cal.  630. 

Maine.  —  Church  v.  Rowell,  49  Me.  367. 

Massachusetts.  —  Mead  -'.  Boxborough,  11 
Cush.  (Mass.)  362;  Jennison  v.  Hapgood,  10 
Pick.  (Mass.)  77. 

New  Hampshire.  —  State  v.  Daniels,  44  N.  H. 
383. 

New  York.  —  Hegeman  v.  Fox,  31  Barb.  (N. 
Y.)475- 

North  Carolina.  —  Plummer  v.  Brandon,  5 
Ired.  Eq.  (40  N.  Car.)  190. 

West  Virginia.  —  White  v.  Tennant,  31  W. 
Va.  79  o,  13  Am.  St.  Rep.  896. 

And  see  the  cases  cited  supra,  this  section, 
Klements  of  Domicil  —  In  General. 

One  who  is  residing  in  a  place  with  the  pur- 
pose of  remaining  there  for  an  indefinite 
period  of  time,  and  without  retaining  and 
keeping  up  any  animus  revertendi,  or  intention 
to  return,  to  the  former  home  which  he  has 
abandoned,  will  have  his  domicil  in  the  place 
of  his  actual  residence.  Wilbraham  v.  Lud- 
low, 99  Mass.  587. 

Resilience  in  a  place  for  the  purpose  of  busi- 
ness, with  the  intention  of  residing  there  for  a 
period  not  limited  as  to  time,  gives  one  a 
domicil  in  such  place.  McConnell  v.  McCon- 
nell,  18  Ont.  Rep.  36. 

Intention  Controlled  by  Evidence.  —  "  Choice 
*  *  *  as  between  two  places  of  residence, 
is  an  element  to  be  considered  in  determining 
which  is  the  real  domicil;  but  a  choice  in 
favor  of  one  place  will  not  be  permitted  to 
control  a  preponderance  of  evidence  in  favor 
of  another.  *  *  *  If  the  evidence  be 
equivocal  and  uncertain,  then  the  choice  may 
be  sufficient  to  turn  the  scale;  if  the  weight  of 
it  be  one  way,  then  an  opposite  intention  or 
wish  will  be  of  little  or  no  avail."  Thayer  v. 
Boston,  124  Mass.  146,  26  Am.  Rep.  650,  quoted 
with  approval  in  Gardner  v.  Board  of  Educa- 
tion, s  Dakota  259.  To  the  same  effect  see 
Hallet  v.  Bassett,  100  Mass.  167. 

Not  Necessary  to  Intend  to  Change  Nationality. 
—  The  question  of  domicil  is  distinct  from 
that  of  naturalization  and  allegiance,  and  in 
order  to  effect  a  change  of  domicil  it  is  not 
necessary  that  a  man  should  do  all  in  his 
power  to  divest  himself  of  his  original  nation- 
ality (exuere  patriam),  it  bein^  sufficient  that 
there  should  be  a  change  of  residence  of  a  per- 


manent  character  voluntarily  assumed.  Resi- 
dence originally  temporary,  and  intended  for  a 
limited  period,  may  afterwards  become  gen- 
eral and  unlimited,  and  in  such  a  case,  so  soon 
as  the  change  of  purpose,  or  animus  manendi, 
can  be  inferred,  the  fact  of  domicil  is  estab- 
lished. Haldane  v.  Eckford,  L.  R.  8  Eq.  631 
[criticising  Moorhouse  v.  Lord,  10  H.  L.  Cas. 
272;  In  re  Capdevielle,  2  H.  &  C.  985;  Atty.- 
Gen.  v.  De  Wahlstatt,  3  H.  &  C.  374].  See  also 
Douglas  ?.  Douglas,  L.  R.  12  Eq,  617. 

Creditors'  Rights  Considered.  —  When  a  man 
voluntarily  places  himself  in  a  position  where 
all  that  is  visible  and  tangible  in  his  life  is 
consistent  with  either  residence  or  nonresi- 
dence,  the  actual  fact  as  to  which  depends 
solely  upon  his  own  intent,  and  there  is  that 
in  his  business  transactions  which  is  strongly 
indicative  of  fraud,  it  is  the  duty  of  the  court 
so  to  hold  as  will  best  secure  and  protect  the 
rights  of  creditors  and  others  having  dealings 
with  such  party.  Whenever  the  issue  comes 
squarely  between  a  party's  secret  purpose  and 
the  security  of  creditors,  the  latter  should  con- 
trol. A  party  is  not  wronged  if  his  creditors 
are  paid  out  of  his  property.  Keith  v.  Stetter, 
25  Kan.  105. 

1.  Intention  to  Make  Residence  Permanent  Not 
Necessary.  —  Whitney  v.  Sherborn,  12  Allen 
(Mass.)  in;  Silvey  v.  Lindsay,  42  Hun  (N.  Y.) 
116;  Sturgeon  v.  Korte,  34  Ohio  St.  525.  See 
Berry  v.  Wilcox,  44  Neb.  82,  48  Am.  St.  Rep. 
706. 

2.  Hampden  v.  Levant,  59  Me.  557. 

3.  Floating  Intention. —  Harris  -'.  Firth,  4 
Cranch  (C.  C.)  710;  State  Sav.  Assoc.  v.  How- 
ard, 31  Fed.  Rep.  433;  State  v.  Frest,  4  Harr. 
(Del.)  558;  Bradstreet  v.  Bradstreet,  18  D.  C. 
229;  State  v.  Groome,  10  Iowa  315;  Ringgold 
v.  Barley,  5  Md.  186,  59  Am.  Dec.  107;  Hart 
v.  Lindsey,  17  N.  H.  235,  43  Am.  Dec.  597; 
Eaves  Costume  Co.  7/.  Pratt,  2  Misc.  Rep.  (N. 
Y.  C.  PI.)  420;  Stratton  v.  Brigham,  2  Sneed 
(Tcnn.)  423;  Kellar  v.  Baird,  5  Hcisk.  (Tenn.) 
39;  State  v.  De  Casinova,  1  Tex.  401.  See  also 
Sleeper  v.  Paige,  15  Gray  (Mass.)  349.  Com- 
pare In  re  Capdevielle,  2  H.  &  C.  985;  Moor- 
house v.  Lord,   10  H.  L.  Cas.  272. 

"A  mental  purpose  of  teturn  at  a  future  in- 
definite time,  when  there  is  no  particular  home 
to  return  to,  is  not  the  animus  revertendi  that 
determines  residence."  Barton  v.  lrasburgh, 
33  Vt.  159.  To  the  same  effect  is  Wright  v. 
Schneider,  32  Fed.  Rep.  705.  See  also  Wood 
v.  Hamilton,  14  Daly  (N.  Y.)  .jr. 

4.  Ross  v.  Ross,  103  Mass.  575. 

A  person  having  a  fixed  domicil  and  having 
quitted  it  with  the  proposed  intention  of  re- 
turning, which  intention  may  be  annulled  by 
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Bona  Fide  Intention.  —  When  a  person  seeks  to  acquire  a  domicil  in 
a  place  for  the  purpose  of  giving  to  a  certain  court  jurisdiction  of  an  action 
w  hich  he  desires  to  bring  in  such  court,  he  must  have  a  bona  fide  and  not 
merely  an  ostensible  intention  to  change  his  domicil  to  such  place.1  But  a 
removal,  even  if  for  the  avowed  purpose  of  giving  a  certain  court  jurisdiction, 
it  accompanied  with  an  intention  of  remaining  permanently  or  indefinitely,  is 
not  a  fraud.2 

<•.  PukrosE  Unimportant.  —  The  purpose  for  which  it  is  sought  to 
acquire  a  domicil  in  a  place  is  of  no  importance  provided  the  necessary  intent 
to  remain  there  exists.3 

IV.  Change  of  Domicil.  —  As  has  been  previously  stated,  every  independent 
person  may  change  his  domicil  at  will;  and  to  constitute  a  change  there  must 
be  an  actual  removal  of  residence,  coupled  with  an  intention  of  remaining  at 
the  place  of  removal  permanently  or  for  an  indefinite  time.4 

V.  Evidence  —  1.  In  General.  ■ —  Domicil  depends  upon  no  one  fact  or  com- 
bination of  circumstances,  but  it  must  be  determined  in  each  particular  case 
from  the  whole  taken  together.  In  ascertaining  domicil,  it  is  often  necessary 
to  make  a  minute  inquiry  into  the  habits,  character,  pursuits,  social  and 
domestic  relations,  and  indeed  the  whole  history  of  the  person  from  his  youth 
up,  depending  in  the  end  upon  such  preponderance  of  the  evidence  in  favor  of 
one  of  two  or  more  places  that  the  facts  and  circumstances  tending  to  show  a 
domicil  there  overbalance  all  the  proof  tending  to  fix  it  elsewhere.5 


the  happening  of  a  particular  event,  cannot 
by  law  be  said  to  have  abandoned  his  domicil. 
Craigie  v.  Lewin,  7  Jur.  519. 

1.  Bona  Fide  Intention. — Jones  v.  League, 
18  How.  (U.  S.)  76;  Chicago,  etc.,  R.  Co.  v. 
Ohle,  117  U.  S.  123;  Butler  v.  Farnsworth,  4 
Wash.  (U.  S.)  101;  Jenness  v.  Jenness,  24  Ind. 
355;  Case  v.  Clarke,  5  Mason  (U.  S.)  70. 

2.  Bona  Fide  Removal  to  Give  Jurisdiction 
Valid.  —  Catlett  v.  Pacific  Ins.  Co.,  1  Paine  (U. 
S.)  594;  Cooper  v.  Galbraith,  3  Wash.  (U.  S.) 
546;  Briggs  v.  French,  2  Sumn.  (U.  S.)  251; 
Manhattan  L.  Ins.  Co.  v.  Broughton,  109  U.  S. 
121;  Morris  v.  Gilmer,  129  U.  S.  315. 

3.  See  Eck  v.  Hoffman,  55  Cal.  502.  And 
see  supra,  this  section,  Bona  Fide  Intention; 
infra,  this  title,  Domicil  of  Particular  Persons 
—  Invalids. 

Statement  of  the  Rule.  —  "  Men  change  their 
domicils  with  very  varying  purposes  or  mo- 
tives. The  desire  to  live  in  a  healthier  region, 
to  have  tetter  social  or  educational  advan- 
tages, to  enjoy  better  church  privileges,  to  be 
near  one's  relatives,  to  live  in  a  new  and 
growing  country,  and  sometimes  to  be  relieved 
of  disagreeable  surroundings  —  these  and 
many  more  may  be  classed  among  the  pur- 
poses—  sole  purposes,  if  you  please  —  with 
which  men  change  their  residence.  Yet  if  the 
change  be  in  fact  made  with  the  intent  to  ac- 
quire a  new  residence,  either  permanent  or  of 
indefinite  duration,  this  is  a  change  of  domicil. 
The  intent  that  the  new  habitation  shall  or 
shall  not  be  permanent,  or  of  indefinite  dura- 
tion, and  not  the  purpose  in  making  the 
change,  is  the  pivot  on  which  the  inquiry 
turns."  Young  v.  Pollak,  S5  Ala.  439,  citing 
5  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  863. 

4.  Change  of  Domicil.  —  King  v.  Foxwell,  3 
Ch.  Div.  518;  Munro  v.  Munro,  7  CI.  &  F.  842; 
Jopp  v.  Wood,  11  Jur.  N.  S.  212;  Brown  v. 
Smith,  15  Beav.  444;  McNamara  v.  Constan- 
tineau,  3  Rev.  de  Jur.  482;  Hartford  v.  Cham- 


pion, 58  Conn.  268;  Harral  v.  Harral,  39  N.  J. 
Eq.  279;  Matter  of  Dimock,  11  N.  Y.  Misc. 
Rep.  (Ulster  County  Ct.)  610;  Plummer  v. 
Brandon,  5  Ired.  Eq.  (40  N.  Car.)  190;  Hind- 
man's  Appeal,  85  Pa.  St.  469.  And  see  supra, 
this  title,  Kinds'of  Domicil  —  Domicil of  Choice; 
Ele?nents  of  Domicil. 

Domicil  is  to  be  considered  as  changed 
whenever  there  is  a  change  of  residence  of  a 
permanent  character  voluntarily  assumed. 
Haldane  ?■.  Eckford,  L.  R.  8  Eq.  631  [criticis- 
ing In  re  Capdevielle,  2  H.  &  C.  985;  Atty.- 
Gen.  v.  De  Wahlstatt,  3  H.  &  C.  374;  Moor- 
house  v.  Lord,  10  H.  L.  Cas.  272]. 

Right  to  Change.  —  "A  man's  domicil  is  his 
home,  where  he  establishes  his  household  and 
surrounds  himself  with  the  apparatus  and 
comforts  of  life.  Though  he  departs  for  a 
season,  it  is  always  with  the  intention  to  re- 
turn. When  once  fixed  it  will  continue  until 
the  contrary  be  affirmatively  shown.  He  may 
change  it  at  will,  and  any  restraint  upon  his 
choice  would  be  an  abridgment  of  his  rights." 
Tanner  .v.  King,  11  La.  175.  To  the  same  ef- 
fect is  Hennen  v.  Hennen,  12  La.  190. 

5.  Proof  by  Variety  of  Facts  and  Circumstances 
—  England.  —  Sharpe  v.  Crispin,  L.  R.  1  P.  & 
D.  611;  Hoskins  v.  Matthews,  8  De  G.  M.  & 
G.  13;  Maxwell  v.  M'Clure,  6  Jur.  N.  S.  407; 
Drevon  v.  Drevon,  10  Jur.  N.  S.  717. 

United  States.  —  White  v.  Brown,  1  Wall. 
Jr.  (C.  C.)  217. 

Florida.  —  Smith  v.  Croom,  7  Fla.  81. 

Maine.  —  Wayne  v.  Greene,  21  Me.  361. 

Massachusetts.  —  Thorndike  v.  Boston,  I 
Met.  (Mass.)  242;  McDaniel  v.  King,  5  Cush. 
(Mass.)  474;  Lyman  v.  Fiske,  17  Pick.  (Mass.) 
231,  28  Am.  Dec.  293;  Hallet  v.  Bassett,  100 
Mass.  167;  Thayer  v.  Boston,  124  Mass.  144, 
26  Am.  Rep.  650;  Olivieri  v.  Atkinson,  168 
Mass.  28. 

Mississippi.  —  Hairston  v.  Hairston,  27  Miss. 
704,  61  Am.  Dec.  530. 
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illustrations.  —  Thus,  holding  a  local  office  in  a  place  is  some  evidence  that  a 
person  is  domiciled  there.1    The  purchase  or  sale  of  a  burial  lot  is  a  fact  which 


New  York.  —  Sherwood  v.  Judd,  3  Bradf. 
(N.  Y.)  267;  Dupuy  v.  Wurtz,  53  N.  Y.  562;  In 
re  Zerega,  (Surrogate  Ct.)  20  N.  Y.  Supp.  417. 

Oregon.  —  Lee  v.  Simonds,  1  Oregon  15S. 

Pennsylvania.  —  Guier  v.  O'Daniel,  I  Binn. 
(Pa.)  350,  note. 

Vermont.  —  Fulham  v.  Howe,  62  Vt.  386. 

See  also  Somerville  v.  Somerville,  5  Ves.  Jr. 
750;  Forbes  v.  Forbes,  Kay  341;  Curling  v. 
Thornton,  2  Add.  19;  Craigie  v.  Lewin,  3 
Curl.  435;  Maxwell  v.  M'Clure,  6  Jur.  N.  S. 
407. 

Church  Relations.  —  Testimony  on  the  subject 
of  a  person's  church  relations  is  admissible 
upon  the  question  of  domicil.  Fulham  v. 
Howe,  62  Vt.  386. 

Purchase  or  Ownership  of  Real  Estate.  —  The 
purchase  of  real  estate  in  the  place  where  one 
lesides  is  some  evidence  of  domicil.  Aikman 
v.  Aikman,  7  Jur.  N.  S.  1017.  See  McClerry 
v.  Matson,  2  Ind.  79. 

But  the  ownership  of  realty  in  a  place  not 
coupled  with  residence  therein  is  of  no  value 
with  reference  to  domicil.  Price  v.  Price,  156 
Pa.  St.  625.   See  also  Gould  ».  Smith,  48  Mo.  43. 

Naturalization.  —  It  seems  that  the  fact  that 
a  foreigner  has  become  naturalized  is  evidence 
that  his  domicil  is  in  the  country  of  his  adop- 
tion. See  Stanley  v.  Bernes,  3  Hagg.  Eccl. 
373;  Hood's  Estate,  21  Pa.  St.  106.  And  see 
generally  the  title  Citizenship,  vol.  6,  p.  14. 

Naturalization  Unnecessary.  —  To  effect  a 
change  of  domicil  it  is  not  necessary  to  obtain 
letters  of  naturalization.  A  permanent  resi- 
dence by  a  foreigner  in  a  country  with  no 
intention  of  ever  returning  to  his  native  coun- 
try will  be  sufficient  to  create  a  domicil  in  the 
country  of  his  residence.  Brunei  v.  Brunei, 
L.  R.  12  Eq.  301;  Harral  v.  Harral,  39  N.  J. 
Eq.  279. 

A  Mere  Declaration  of  Intention  to  become  a 
citizen  of  the  United  States  is  not  of  itself 
sufficient  to  show  an  intention  to  adopt  as  a 
new  domicil  the  place  or  city  or  state  where 
the  declaration  is  made.  Bremme's  Estate,  2 
Pa.  Dist.  Rep.  455.  See  also  Baird  v.  Byrne, 
3  Wall.  Jr.  (C.  C.)  1. 

Form  of  Will.  —  In  Tucker  v.  Field,  5  Redf. 
(N.  Y.)  139,  it  was  held  that  the  fact  that  an 
American  residing  in  France  went  to  the 
American  Legation  and  executed  a  will  in 
strict  conformity  with  the  requirements  of  the 
statutes  of  New  York  was  a  circumstance  full 
of  significance  in  determining  the  question  of 
domicil. 

Treated  as  a  Resident  by  an  Official.  —  In  an 

action  by  one  town  against  another  to  recover 
expenses  incurred  in  the  support  of  a  pauper, 
it  was  held  that  a  notification  addressed  to  the 
pauper,  by  an  officer  of  a  third  town,  warning 
him  to  attend  a  district  school  meeting  therein, 
was  competent  for  the  purpose  of  proving  that 
the  pauper  resided  at  that  time  in  such  third 
town,  it  being  testified  by  such  officer  that  he 
delivered  the  notification  to  the  pauper.  West 
Boylston  v.  Sterling,  17  Pick.  (Mass.)  126. 

Dwelling  House.  —  In  Abington  v.  North 
Bridgewater,  23  Pick.  (Mass.)  170,  Shaw,  C.  J., 
in  discussing  the  question  of  domicil,  said: 
"  The  place  of  a  man's  dwelling  house  is  first 


regarded,  in  contradistinction  to  any  place  of 
business,  trade,  or  occupation.  If  he  has 
more  than  one  dwelling  house,  that  in  which 
he  sleeps  or  passes  his  nights,  if  it  can  be  dis- 
tinguished, will  govern." 

Dwelling  House  Partly  in  Two  Towns.  — 
Where  the  boundary  line  between  the  towns 
of  R.  and  N.  B.  passed  through  a  dwelling 
house  in  such  a  direction  as  that  that  portion 
of  the  house  which  was  in  N.  B.  was  sufficient 
in  itself  to  constitute  a  habitation,  while  the 
portion  in  R.  was  not  sufficient  for  that  pur- 
pose, it  was  held  that  a  person,  by  occupying 
such  house,  acquired  a  domicil  in  N.  B.  It 
seems  that  if,  in  such  case,  the  line  had  di- 
vided the  house  more  equally,  the  fact  that  the 
occupant  had  habitually  slept  in  that  part 
which  was  in  N.  B.  would  be  a  preponderating 
circumstance  to  show  that  he  was  domiciled  in 
that  town,  and,  in  the  absence  of  other  evi- 
dence, would  be  decisive  of  the  question. 
Abington  v.  North  Bridgewater,  23  Pick. 
(Mass.)  170.  See  also  Chenery  v.  Waltham,  8 
Cush.  (Mass.)  327. 

When  a  town  line  passes  through  the  house 
of  a  person,  his  residence  will  be  held  to  be  in 
that  town  in  which  the  most  necessary  and 
indispensable  part  of  his  house  is  situated, 
especially  if  the  outbuildings  and  other  con- 
veniences are  in  that  town.  Judkins  v.  Reed, 
4S  Me.  386. 

Unmarried  Man's  Place  of  Business.  — "  In 
general,  the  place  where  an  unmarried  man 
has  his  business,  and  exercises  his  political 
rights,  is  his  domicil;  but  not  conclusively 
so."  Malone  v.  Lindley,  1  Phila.  (Pa.)  192,  3 
Leg.  Int.  (Pa.)  82.  To  the  same  effect  see 
Kellogg  v.  Oshkosh,  14  Wis.  623. 

Laws  and  Customs  of  a  Foreign  Country.  —  In 
In  re  Tootal's  Trusts,  23  Ch.  Div.  532,  it  is  said 
that  the  laws,  religion,  habits,  and  customs  of 
a  country  may  be  such  as  to  raise  a  strong 
presumption  against  a  foreigner's  becoming 
domiciled  there. 

Questions  of  Fact.  —  The  question  of  domicil 
is  one  of  fact,  to  be  decided  by  the  jury  under 
proper  instructions  from  the  court.  Bempde 
v.  Johnstone,  3  Ves.  Jr.  198;  Lyman  v.  Fiske, 
17  Pick.  (Mass.)  231,  28  Am.  Dec.  293;  Abing- 
ton v.  North  Bridgewater,  23  Pick.  (Mass.) 
170;  Thayer  v.  Boston,  124  Mass.  144,  26  Am. 
Rep.  650;  Wright  v.  Boston,  126  Mass.  161 ; 
Foss  v.  Foss,  58  N.  H.  2S3;  Chase  v.  Chase,  66 
N.  H.  588.  See  also  Fitchburg  v.  Winchen- 
don,  4  Cush.  (Mass.)  190. 

Mixed  Question  of  Law  and  Fact.  —  "The 
question  of  domicil,  when  *  *  *  a  party 
is  shown  to  have  been  resident  in  two  places 
and  to  have  exercised  acts  of  habitancy  in 
both,  is  a  mixed  question  of  law  and  fact.  So 
far  as  it  involves  questions  of  fact,  including 
the  ascertainment  of  the  intention  of  the  party 
as  to  the  place  of  his  domicil  —  in  many  cases 
an  important  and  decisive  element  —  it  is  to 
be  determined  by  the  verdict  of  the  jury;  and 
their  determination  is  conclusive,  unless  the 
verdict  is  set  aside  as  being  against  the  evi- 
dence." Cochrane  v.  Boston,  4  Allen  (Mass.) 
177- 

1.  Holding  Office.  —  Maxwell  v.  M'Clure,  6 
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has  sometimes  been  considered  in  determining  the  question  of  domicil.1  And 
it  has  been  held  that  the  fact  that  a  person  has  recently  served  on  a  jury  in  a 
certain  place  is  a  circumstance  to  be  considered  in  determining  his  domicil.2 

2.  Place  of  Residence — a.  In  General. — The  presumption  is  that  the 
place  where  a  person  lives  is  his  domicil  when  he  has  no  family  elsewhere,  but 
this  presumption  may  be  rebutted.3 


lur.  N.  S.  407;  Aikman  v.  Aikman,  7  Jur.  N. 
S.  1017;  Butler  v.  Hopper,  1  Wash.(U.  S.)4Q9; 
Harvard  College  v.  Gore,  5  Pick.  (Mass.)  370; 
Mackenzie  v.  Mackenzie,  3  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  200.  See  also  Drevon  v. 
Drevon,  10  Jur.  N.  S.  717;  State  v.  Steele,  33 
La.  Ann.  910;  Gable  v.  Mays,  (Md.  1889)  17 
Atl.  Rep.  565;  Firth  v.  Firth,  50  N.  J.  Eq.  137. 

1.  Burial  Lota.  —  Stevenson  v.  Masson,  L.  R. 
17  Eq.  7S;  Franklin's  Succession,  7  La.  Ann. 
395.  See  also  Heath  v.  Samson,  14  Beav. 
441;  Brunei  v.  Brunei,  L.  R.  12  Eq.  298; 
Hodgson  v.  De  Beauchesne,  12  Moo.  P.  C.  285. 

"Add  to  that  the  very  important  fact  of  his 
bringing  the  remains  of  his  children  from  a 
cemetery  in  France  to  be  buried  in  Jersey.  I 
think  that  is  by  no  means  the  immaterial  fact 
as  it  was  pressed  upon  me  that  it  was  by  coun- 
sel for  the  respondents.  I  can  conceive  noth- 
ing which  indicates  so  completely  an  intention 
to  make  a  permanent  residence  as  the  selec- 
tion of  a  burial  place  for  his  children,  to  whom 
he  was  attached,  and  who  were  actually  al- 
ready buried  elsewhere.  I  do  not  think  that 
the  force  of  that  fact,  and  the  inference  I 
should  draw  from  it  of  his  intention  to  make 
that  his  permanent  residence,  is  in  any  way 
diminished  by  the  consideration  that  the  im- 
mediate cause  of  the  removal  was  his  fear  that 
the  remains  or  the  burial  place  in  France 
where  they  were  placed,  might  be  desecrated. 
He  would  not  have  removed  them  to  Jersey 
unless  he  were  satisfied  as  to  Jersey  being 
their  permanent  resting  place,  and  the  place 
in  which  he  himself  expressed  his  wish  to  be 
buried."  Haldane  v.  Eckford,  L.  R.  8  Eq. 
642. 

2.  Jury  Duty.  ■ —  Villere  v.  Butman,  23  La. 
Ann.  516.  See  also  Aikman  v.  Aikman,  7  Jur. 
N.  S.  1017;  Sanderson  v.  Ralston,  20  La.  Ann. 
312. 

3.  Presumption  from  Residence  —  England.  — 
Bempde  v.  lohnstone,  3  Ves.  Jr.  198;  Bruce 
■v.  Bruce,  2  B.  &  P.  229,  note  a. 

United  States.  —  Desmare  v.  U.  S.,  93  U.  S. 
609;  Anderson  v.  Watt,  138  U.  S.  694;  Mitch- 
ell v.  U.  S.,  21  Wall.  (U.  S.)  350;  Shelton  v. 
Tiffin,  6  How.  (U.  S.)  163;  Ennis  v.  Smith,  14 
How.  (U.  S.)  400;  Kemna  v.  Brockhaus,  10 
Biss.  (U.  S.)  128. 

Alabama. — State  ex  rel.  Graham,  39  Ala. 
454- 

California.  —  Dow  v.  Gould,  etc.,  Silver 
Min.  Co.,  31  Cal.  630. 

Delaivare.  —  State  v.  Frest,  4  Harr.  (Del.) 

District  of  Columbia.  —  Bradstreet  v.  Brad- 
street,  18  D.  C.  229. 

Iowa.  —  Olson's  Will,  63  Iowa  145. 

Mississippi.  —  Hairston  v.  Hairston,  27 
Miss.  704,  61  Am.  Dec.  530,  citing  Moore  v. 
Darrell,  4  Hagg.  Eccl.  346. 

New  Hampshire.  —  Hart  v.  Lindsey,  17  N. 
H.  235,  43  Am.  Dec.  597. 


ATew  York.  —  Ames  v.  Duryea,  6  Lans.  (N. 
Y-)  I55»  affirmed  61  N.  Y.  609;  Ryall  v.  Ken- 
nedy, 40  N.  Y.  Super.  Ct.  347;  Vischer  v. 
Vischer,  12  Barb.  (N.  Y.)  640;  Campbell  v. 
Campbell,  90  Hun  (N.  Y.)  233. 

North  Carolina.  —  Home  v.  Home,  9  Ired. 
L.  (31  N.  Car.)  99. 

Pennsylvania.  —  Carey's  Appeal,  75  Pa.  St. 
201;  Price  v.  Price,  156  Pa.  St.  617;  Guier  v. 
O'Daniel,  1  Binn.  (Pa.)  349,  note  a. 

Rhode  Island.  —  Mowry  v.  Latham,  17  R.  I. 
480. 

South  Carolina.  —  Gravely  v.  Gravely,  25  S. 
Car.  1,  60  Am.  Rep.  478. 

Tennessee.  —  Kellar  v.  Baird,  5  Heisk. 
(Tenn.)  39. 

Texas.  —  Ex  p.  Blumer,  27  Tex.  734. 

See  also  Bell  v.  Kennedy,  L.  R.  1  H.  L. 
Sc.  307;  Alter  v.  Waddill,  20  La.  Ann.  246. 

When  a  person  has  no  family  elsewhere,  the 
place  where  he  resides  is  presumptively  his 
domicil  unless  it  appears  that  he  is  residing 
there  for  some  specific  purpose  which  does  not 
characterize  it  as  such;  but  it  is  otherwise 
when  he  is  the  head  of  a  family  residing  at 
some  other  place.  Campbell  v.  Campbell,  90 
Hun  (N.  Y.)  233.  See  also  Johnson  v.  21 
Bales,  etc.,  2  Paine  (U.  S.)  624. 

"  Personal  Presence  in  a  place  is  one  circum- 
stance to  determine  the  domicil."  Sears  v. 
Boston,  1  Met.  (Mass.)  250,  quoted  in  Lee  v. 
Simonds,  1  Oregon  158. 

Foreign  Residence.  — "  The  question  whether 
the  person  to  be  affected  by  the  right  of  domi- 
cil had  sufficiently  made  known  his  intention 
of  fixing  himself  permanently  in  the  foreign 
country  must  depend  upon  all  the  circum- 
stances of  the  case.  If  he  had  made  no  ex- 
press declaration  on  the  subject,  and  his  secret 
intention  is  to  be  discovered,  his  acts  must  be 
attended  to,  as  affording  the  most  satisfactory 
evidence  of  his  intention.  On  this  ground  it 
is  that  the  courts  of  England  have  decided  that 
a  person  who  removes  to  a  foreign  country, 
settles  himself  there,  and  engages  in  the  trade 
of  the  country,  furnishes  by  these  acts  such 
evidence  of  an  intention  permanently  to  reside 
there  as  to  stamp  him  with  the  national  char- 
acter of  the  state  where  he  resides.  In  ques- 
tions on  this  subject  the  chief  point  to  be 
considered  is  the  animus  manendi;  and  courts 
are  to  devise  such  reasonable  rules  of  evidence 
as  may  establish  the  fact  of  intention.  If  it 
sufficiently  appear  that  the  intention  of  remov- 
ing was  to  make  a  permanent  settlement,  or 
for  an  indefinite  time,  the  right  of  domicil  is 
acquired  by  a  residence  even  of  a  few  days. 
This  is  one  of  the  rules  of  the  British  courts, 
and  it  appears  to  be  perfectly  reasonable. 
Another  is  that  a  neutral  or  subject  found  re- 
siding in  a  foreign  country  is  presumed  to  be 
there  animo  manendi;  and  if  a  state  of  war 
should  bring  his  national  character  into  ques- 
tion, it  lies  upon  him  to  explain  the  circum- 
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b.  LENGTH  of  RESIDENCE.  —  While,  as  has  been  already  stated,  no  par- 
ticular length  of  residence  is  necessary  to  fix  a  person's  domicil  in  a  place,  yet, 
in  the  absence  of  any  avowed  intention  and  of  acts  which  indicate  the  contrary 
intention,  a  long-continued  residence  is  regarded  as  a  controlling  circumstance 
in  determining  the  question  of  domicil.1 

c.  Married  Men.  —  The  presumption  is  that  a  married  man's  domicil  is 
with  his  wife  and  family.2 


stances  of  his  residence.  (The  Vernon,  I  C. 
Rob.  Adm.  86.)"  The  Venus,  8  Cranch  (U. 
S.)  279.  See  also  The  Friendschaft,  3  Wheat. 
<U.  S.)  14;  The  Frances,  8  Cranch  (U.  S.)  335; 
Hood's  Estate,  21  Pa.  St.  106. 

Not  Absolute  Test.  —  Residence  is  no  absolute 
test  of  domicil.  Sharpe  v.  Crispin,  L.  R.  I  P. 
&  D.  611. 

When  the  nature  or  mode  of  the  residence  is 
inconsistent  with  the  existence  of  an  intention 
to  remain  permanently,  or  for  an  unlimited 
time,  and  with  no  present  intention  of  remov- 
ing, it  is  not  sufficient  evidence  of  a  change  of 
domicil.  Allgood  v.  Williams,  92  Ala.  551, 
siting  5  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
870,  875. 

1.  Length  of  Time.  — ■  Cockerell  v.  Cockerell, 
25  L.  J.  Ch.  730;  In  re  Grove,  40  Ch.  Div.  216; 
Drevon  v.  Drevon,  10  Jur.  N.  S.  717;  White  v. 
Brown,  1  Wall.  Jr.  (C.  C.)  217;  The  Ship  Ann 
Green,  1  Gall.  (U.  S.)  274;  Hairston  v.  Hairs- 
ton,  27  Miss.  704,  61  Am.  Dec.  530;  Dupuy  v. 
Wurtz,  53  N.  Y.  556;  Elbers  v.  United  Ins. 
Co.,  16  Johns.  (N.  Y.)  128;  Matter  of  Roberts, 
S  Paige  (N.  Y.)  519;  Hulett  v.  Hulett,  37  Vt. 
586.  See  also  Jopp  v.  Wood,  4  De  G.  J.  &  S. 
616;  Venable  v.  Paulding,  19  Minn.  488;  Peo- 
ple v.  Piatt,  50  Hun  (N.  Y.)  454.  And  see 
supra,  this  title,  Elements  of  Domicil — Resi- 
dence. 

Statement  of  the  Doctrine.  —  In  The  Har- 
mony, 2  C.  Rob.  Adm.  264,  Sir  William  Scott 
says:  "  Of  the  few  principles  that  can  be  laid 
down  generally,  I  may  venture  to  hold  that 
time  is  the  grand  ingredient  in  constituting 
domicil.  I  think  that  hardly  enough  is  attrib- 
uted to  its  effects;  in  most  cases  it  is  unavoid- 
ably conclusive;  it  is  not  infrequently  said 
that  if  a  person  comes  only  for  a  special  pur- 
pose, that  shall  not  fix  a  domicil.  This  is  not 
to  be  taken  in  an  unqualified  latitude,  and 
without  some  respect  had  to  the  time  which 
such  a  purpose  may  or  shall  occupy;  for  if  the 
purpose  be  of  a  nature  that  may  probably  or 
does  actually  detain  the  person  for  a  great 
length  of  time,  I  cannot  but  think  that  a  gen- 
eral residence  might  grow  upon  the  special 
purpose,  *  *  *  that  against  such  a  long 
residence  the  plea  of  an  original  special  pur- 
pose could  not  be  averred;  it  must  be  inferred, 
in  such  a  case,  that  other  purposes  forced 
themselves  upon  him,  and  mixed  themselves 
with  his  original  design,  and  impressed  upon 
him  the  character  of  the  country  where  he  re- 
sided." Quoted  in  Rogers  V.  The  Mexican 
Schooner  Amado,  Newb.  Adm.  400. 

Divided  Residence.  —  Where  there  is  a  divided 
residence,  the  length  of  residence  in  the  one 
place  or  the  other  will  not  settle  the  question 
of  domicil.  but  it  must  be  determined  by  other 
circumstances.  Greene  v.  Greene,  n  Pick. 
(Mass.)  410. 

2.  Presumption  as  to  Married  Man  -  England. 
—  Piatt  v.  Atty.-Gen.,  L.  R.  3  App.  336;  Aitchi- 


315; 
117; 
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son  v .  Dixon,  L.  R.  10  Eq.  589.  See  also  Pitt 
v.  Pitt,  10  Jur.  N.  S.  735;  Hurley  v.  Hurley, 
67  L.  T.  N.  S.  384.  Compare  Douglas  v. 
Douglas,  L.  R.  12  Eq.  617. 

Canada.  —  See  Dinning  v.  Bell,  6  L.  C.  Rep. 
178;  Ryan  v.  Malo,  12  L.  C.  Rep.  8.  Compare 
Kay  v.  Simard,  1  L.  C.  Jur.  167,  1  Quebec  Dig. 
429. 

United  States.  —  See  Hylton  v.  Brown,  I 
Wash.  (U.  S.)  298;  Cooper  v.  Galbraith,  3 
Wash.  (U.  S.)  546;  The  Thomas  Fletcher,  24 
Fed.  Rep.  375. 

Alabama.  —  See  Riggs  v.  Andrews,  8  Ala. 
628. 

Connecticut.  —  Grant  v.  Dalliber,  11  Conn. 
237. 

Florida.  —  Smith  v.  Croom,  7  Fla.  81. 

Illinois.  —  Prieto  v.  Duncan,  22  111.  26. 

Indiana.  —  Yonkey  v.  State,  27  Ind.  236. 

Iowa.  —  State   v.    Groome,    10  Iowa 
Nugent  v.  Bates,  51  Iowa  77,  33  Am.  Rep 
Schlawig  v.  De  Peyster,  83  Iowa  323,  32  Am 
St.  Rep.  308;  Wolf  v.  Shenandoah  Nat.  Bank, 
84  Iowa  138. 

Louisiana. —  See  State  z/.Poydras,  9  La.  Ann, 
165;  Alter  v.  Waddill,  20  La.  Ann.  246. 

Maine.  —  Greene  v.  Windham,  13  Me.  225; 
Dixmont  v.  Biddeford,  3  Me.  205;  Brewer  v. 
Linnaeus,  36  Me.  428;  Topsham  v.  Lewiston, 
74  Me.  236,  43  Am.  Rep.  584.  See  also  Knox 
v.  Waldoborough,  3  Me.  455;  Waterborough 
v.  Newfield.  8  Me.  203;  Richmond  v.  Vassal- 
borough,  5  Me.  396. 

Massachusetts. —  Greene  v.  Greene,  11  Pick. 
(Mass.)  410;  Jennison  v.  Hapgood,  10  Pick. 
(Mass.)  77. 

Michigan.  —  See  Cass  v.  Gunnison,  68  Mich. 
147. 

Missouri.  —  See  St.  Louis  Exch.  Bank  v. 
Cooper,  40  Mo.  169;  Venuci  v.  Cademartori, 
59  Mo.  352. 

New  Hampshire.  —  See  Shattuck  v.  May- 
nard,  3  N.  H.  123. 

New  Jersey.  —  Cadwalader  v.  Howell,  18  N. 
J.  L.  138.  See  also  Brundred  v.  Del  Hoyo,  a* 
N.  J.  L.  328. 

New  Mexico.  —  Berry  v.  Hull,  6  N.  Mex. 
643- 

New  York.  —  Matter  of  Scott,  1  Daly  (N.  Y.) 
535;  Roberti  v.  Methodist  Book  Concern,  1 
Daly  (N.  Y.)  3;  Chaine  v.  Wilson,  1  Bosw.  (N. 
Y.)  673;  Lee  v.  Stanley,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  272;  Huntley  v.  Baker,  33  Hun 
(N.  Y.)  578;  Campbell  v.  Campbell,  90  Hun 
(N.  Y.)  233.  See  also  Sherwood  v.  Judd.  3 
Bradf.  (N.  Y.)  267;  Ames  v.  Duryea,  6  Lans. 
(N.  Y.)  155. 

North  Carolina.  —  See  Plummer?-.  Brandon, 
5  Ircd.  Eq.  (40  N.  Car.)  190. 

Oregon.  —  Lee  v.  Simonds,  1  Oregon  158. 

Pennsylvania.  —  See  Burch  v.  Taylor,  r 
Phila.  (Pa.)  224,  8  Leg.  Int.  (Pa.)  130. 

South  Carolina.  —  See  Colburn  v.  Holland, 
14  Rich.  Eq.  (S.  Car.)  176. 
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Rebuttable.  —  This  presumption,  however,  is  one  of  fact  and  not  of  law,  and 

rnay  be  overcome  by  evidence  showing  the  fact  to  be  otherwise.1 

3.  Place  of  Death.  — -It  has  been  said  that  a  person  is  prima  facie  domiciled, 
•at  the  place  where  he  is  resident  at  the  time  of  his  death,  and  that  it  is  incum- 
bent on  those  who  deny  it  to  repel  this  presumption.*  But  it  seems  that  this- 
presumption  is  not  very  strong  of  itself;  and  the  place  of  death  is  a  fact  to 
which  little  consideration  is  usually  given  in  determining  domicil.3 

4.  Exercise  of  Right  of  Suffrage.  —  The  question  of  domicil  may  be  often 
determined  by  showing  the  place  where  the  person  exercised  the  right  of 
suffrage;'*  but  it  seems  that  this  fact,  while  important  as  bearing  upon  this 


Tennessee.  —  Pearce  v.  State,  i  Sneed  (Tenn.) 
66,  6o  Am.  Dec.  135. 

Texas.  —  Blucher  v.  Milsted,  31  Tex.  621. 
Vermont.  —  Anderson  v.  Anderson,  42  Vt. 

350. 

Statement  of  Rule.  —  "  The  residence  of  a 
man  who  has  a  family  which  he  maintains, 
and  which  has  an  established  home,  is  prima 
facie  with  that  family.  Wherever  he  locates 
that  family  in  anything  like  a  final  and  perma- 
nent residence,  it  is  presumptively  his  chosen 
place  of  residence.  Wherever  he  may  go  for 
business  or  pleasure,  he  resides  at  home,  and 
home  is  where  the  family  dwell."  Keith  v. 
Stetter,  25  Kan.  103. 

Chosen  to  Suit  the  Wife.  —  The  rule  that  a 
man  will  be  considered  as  domiciled  in  the 
place  where  his  wife  permanently  resides,  and 
in  which  he  has  fixed  his  establishment,  is  not 
affected  by  the  circumstance  that  the  choice  of 
residence  has  been  made  in  deference  to  the 
wishes  of  the  wife,  and  that  the  house  has 
been  bought  and  furnished  at  her  instance  and 
with  her  money.  Aitchison  v.  Dixon,  L.  R.  10 
Eq.  589. 

Georgia  Statute.  —  The  Code  of  Georgia 
(1895),  $  1S24,  provides  that  "  the  domicil  of 
every  person  of  full  age,  and  laboring  under 
no  disability,  is  the  place  where  the  family  of 
such  person  shall  permanently  reside,  if  in  this 
state.  If  he  has  no  family,  or  they  do  not  re- 
side in  this  state,  then  the  place  where  such 
person  shall  generally  lodge  shall  be  consid- 
ered his  domicil."  For  cases  construing  this 
enactment,  see  Cunningham  v.  Maund,  2  Ga. 
171;  Barrett  v.  Black,  25  Ga.  151;  Gilmer  v. 
Gilmer,  32  Ga.  685;  Daniel  v.  Sullivan,  46  Ga. 
277;  Rogers  v.  Craig,  68  Ga.  286;  Collins  v. 
Camp,  94  Ga.  460. 

1.  May  Be  Rebutted.  — Smith  v.  Croom,  7  Fla. 
■81;  Schlawig  v.  De  Peyster,  83  Iowa  323,  32 
Am.  St.  Rep.  308;  Wolf  v.  Shenandoah  Nat. 
Bank,  84  Iowa  138;  Villere  v.  Butman,  23  La. 
Ann.  515;  Conrad  v.  Nail,  24  Mich.  275; 
Matter  of  Bye,  2  Daly  (N.  Y.)  525;  Chaine  v. 
Wilson.  1  Bosw.  (N  Y.)  673;  Pearce  v.  State, 
1  Sneed  (Tenn.)  66,  60  Am.  Dec.  135.  See 
also  Wells  v.  People,  44  111.  40. 

Husband  and  Wife  Separated.  —  If  the  wife 
has  separated  from  her  husband  there  is  no 
such  presumption.  Gilmer  v.  Gilmer,  32  Ga. 
685;  Greene  v.  Windham,  13  Me.  225;  Parsons 
v.  Bangor,  61  Me.  457;  Weston  v.  Weston,  14 
Johns.  (N.  Y.)  428.  See  also  St.  Louis  Exch. 
Bank  v.  Cooper,  40  Mo.  169. 

Where  a  man's  residence  becomes  estab- 
lished in  a  state,  if  his  wife  afterwards  re- 
moves to  another  state,  and  he  does  not  follow 
her  except  to  visit  her.  but  continues  in  the 


state  where  his  residence  had  become  estab- 
lished, without  any  intention  of  removing 
therefrom,  he  does  not  cease  to  be  a  resident 
of  that  state  by  reason  of  the  removal  of  his- 
wife  to  another.  Scholes  v.  Murray  Iron 
Works  Co.,  44  Iowa  igi. 

Temporary  Establishment.  —  The  place  where 
a  married  man's  family  resides  is  generally  to- 
be  deemed  his  domicil;  but  it  is  otherwise  if  it) 
be  a  place  of  temporary  establishment  for  his 
family  or  for  transient  objects  only.  Cad- 
walader  v.  Howell,  18  N.  J.  L.  138.  To  the- 
same  effect  are  Blair  v.  Western  Female  Sem- 
inary, 1  Bond  (U.  S.)  578;  Reed  v.  Ketch,  I 
Phila.  (Pa.)  105,  7  Leg.  Int.  (Pa.)  183. 

2.  Presumption  from  Place  of  Death.  —  King  v. 
U.  S.,  27  Ct.  of  CI.  529;  Guier  v.  O'Daniel,  I' 
Binn.  (Pa.)  349,  note  a.    See  also  Olson's  Will, 
63  Iowa  145;  Kellar  v.  Baird,  5  Heisk.  (Tenn.). 
39- 

3.  Not  a  Strong  Presumption.  —  Laneuville  v. 
Anderson,  17  Jur.  511.  See  also  Piatt  v.  Atty.- 
Gen.,  L.  R.  3  App.  336;  Somerville  v.  Somer- 
ville,  5  Ves.  Jr.  750;  Allgood  v.  Williams,  92- 
Ala.  551;  Harvard  College  v.  Gore,  5  Pick. 
(Mass.)  370;  White  v.  Howard,  52  Barb.  (N.  Y.)> 
294,  affirmed  46  N.  Y.  144;  Hood's  Estate,  21 
Pa.  St.  106. 

Place  of  Burial.  —  The  place  of  a  person's 
burial  is  of  little  importance  in  determining: 
the  question  of  domicil.  See  Piatt  v.  Atty.- 
Gen.,  L.  R.  3  App.  336. 

4.  Voting  as  Evidence — England. — See  Drevon 
v.  Drevon,  10  Jur.  N.  S.  717. 

United  States.  —  Woodworth  v.  St.  Paul,  etc., 
R.  Co.,  18  Fed.  Rep.  282.    See  also  Mitchell- 
s'. U.  S.,  21  Wall.  (U.  S.)  350;  U.  S.  v.  Thorpe, 
2  Bond  (U.  S.)  340. 

California.  —  See  Austin's  Estate,  Myrick's 
Prob.  (Cal.)  237. 

Connecticut .  —  Culver's  Appeal,  48  Conn.  165 ; 
Enfield  v.  Ellington,  67  Conn.  459. 

Illinois.  —  Moffett  v.  Hill,  131  111.  239.  Com- 
pare Hayes  v.  Hayes,  74  111.  312. 

Indiana.  —  See  McClerry  v.  Matson,  2  Ind.. 
79- 

Louisiana.  —  Hill   v.    Spangenberg,   4  La. 
Ann.  553.    See  also  Judson  v.  Lathrop,  I  La. 
Ann.  78;  Sanderson  v.  Ralston,  20  La.  Ann.. 
312;  State  v.  Steele,  33  La.  Ann.  910. 

Maine.  —  See  Gilman  v.  Gilman,  52  Me.  165, 
83  Am.  Dec.  502. 

Massachusetts.  —  Weld  v.  Boston,  126  Mass.. 
166.  See  also  Cabot  v.  Boston,  12  Cush.  (Mass.)- 
52. 

Minnesota.  —  Venable  v.  Paulding,  19  Minn. 
488. 

Mississippi.' — See  Hairston  v.  Hairston,  27-- 
Miss.  704,  61  Am.  Dec.  530. 
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question,  is  not  conclusive.1 

5.  Payment  of  Taxes.  —  The  payment  of  personal  taxes  is  one  of  the  indicia 
that  a  person  is  domiciled  in  the  place  where  such  taxes  are  paid.2 


Missouri.  — See  Chariton  County  v.  Moberly, 
59  Mo.  238. 

New  Jersey.  —  Firth  v.  Firth,  50  N.  J.  Eq. 
137. 

New  York.  —  Fisk  v.  Chicago,  etc.,  R.  Co., 
53  Barb.  (N.  Y.)  472;  Mackenzie  v.  Mackenzie, 
3  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  200;  In  re 
Zerega,  (Surrogate  Ct.)  20  N.  Y.  Supp.  417; 
People  v.  Piatt,  50  Hun  (N.  Y.)  454. 

Pennsylvania.  —  Dauphin  County  v.  Banks, 
1  Pearson  (Pa.)  40;  Malone  v.  Lindley,  1  Phila. 
(Pa.)  192,  8  Leg.  Int.  (Pa.)  82.  See  also  Com. 
v.  Emerson,  I  Pearson  (Pa.)  204;  Carey's  Ap- 
peal, 75  Pa.  St.  201. 

Tennessee.  —  McClellan  v.  Carroll,  (Tenn. 
1897)  42  S.  W.  Rep.  185. 

Vermont.  —  Fulham  v.  Howe,  60  Vt.  351. 
See  also  Meserve  v.  Folsom,  62  Vt.  504. 

Highest  Evidence.  —  In  Kellogg  v.  Oshkosh, 
14  Wis.  623,  it  was  held  that  the  act  of  voting 
was  the  highest  evidence  that  a  man  had 
changed  his  domicil  and  made  the  place  of  his 
residence  his  home  in  intent  as  well  as  in  fact. 
Citing  Shelton  v.  Tiffin,  6  How.  (U.  S.)  185.  To 
the  same  effect  see  Wolf  v.  McGavock,  23  Wis. 
516. 

Not  Voting.  —  The  fact  that  a  person  failed 
or  refused  to  vote  in  a  certain  place  ha?  been 
held  evidence  that  he  was  not  domiciled  there. 
Mooar  v.  Harvey,  128  Mass.  219;  Hitt  v. 
Crosby,  26  How.  Pr.  (N.  Y.  Supreme  Ct.)  413. 
See  also  New  Orleans  v.  Sheppard,  10  La.  Ann. 
268;  Holliman  v.  Peebles,  1  Tex.  673;  Smith 
v.  People,  44  111.  16. 

Name  Placed  on  Voting  List.  —  The  fact  that 
a  person's  name  was  placed  on  the  voting  list 
of  a  town,  without  evidence  that  it  was  placed 
there  at  his  request,  is  not  evidence  that  his 
domicil  is  in  such  town.  Sewall  v.  Sewall,  122 
Mass.  156,  23  Am.  Rep.  299.  See  also  Fisk  v. 
Chester,  8  Gray  (Mass.)  506. 

1.  Not  Conclusive.  —  Enfield  v.  Ellington,  67 
Conn.  459;  Smith  v.  Croom,  7  Fla.  81;  Folger 
v.  Slaughter,  19  La.  Ann.  323;  Hewes  v.  Bax- 
ter, 48  La.  Ann.  1303.  See  also  Gardner  v. 
Board  of  Education,  5  Dakota  259;  Willere  v. 
Butman,  23  La.  Ann.  515;  Clarke  v.  Territory, 
1  Wash.  Ter.  68. 

Not  Conclusive  as  to  Proper  Settlement.  —  "  The 
fact  of  voting  in  a  town,  while  of  importance 
as  bearing  on  the  question  of  settlement,  is  by 
no  means  conclusive.  The  vote  may  be  with- 
out right  and  fraudulent.  It  may  be  through 
mistake  on  the  part  of  the  voter  as  to  his  legal 
rights.  The  fraud  or  the  mistake  may  be  that 
of  the  voter,  or  of  the  officers  of  the  town,  or  of 
both.  It  is  obvious  that  the  fact  of  voting  in 
a  place  is  not  and  cannot  be  conclusive  of  the 
fact  of  residence.  It  is  not  binding  on  the 
town  contesting  his  settlement.  It  is  simply 
a  fact,  with  the  other  facts  in  the  case,  to  be 
weighed  by  the  jury,  and  their  conclusion  is 
binding."  East  Livermore  v.  Farmington,  74 
Me.  155. 

Candidate  for  the  Legislature.  —  In  Mandeville 
v.  Huston,  15  La.  Ann.  281,  it  was  held  that 
the  fact  that  a  person  had  voted  in  Louisiana, 
and  had  even  become  a  candidate  for  the  leg- 


islature, was  not  sufficient  to  show  a  change- 
of  domicil  from  another  state,  if  it  was  proved 
that  he  never  made  a  permanent  change  in  his 
residence. 

Conclusive  as  to  Citizenship. —  In  Shelton  v. 
Tiffin,  6  How.  (U.  S.)  163,  it  was  said:  "  On  a 
change  of  domicil  from  one  state  to  another, 
citizenship  may  depend  upon  the  intention  of 
the  individual.  But  this  intention  may  be 
shown  more  satisfactorily  by  acts  than  declara- 
tions. An  exercise  of  the  right  of  suffrage  is 
conclusive  on  the  subject;  but  acquiring  a 
right  of  suffrage  accompanied  by  acts  which 
show  a  permanent  location,  unexplained,  mav 
be  sufficient."  Compare  Easterly  v.  Goodwin, 
35  Conn.  279,  95  Am.  Dec.  237. 

2.  Payment  of  Taxes. —  Harvard  College  »„ 
Gore,  5  Pick.  (Mass.)  370;  Weld  v.  Boston, 
126  Mass.  166;  Chase  v.  Chase,  66  N.  H.  588; 
In  re  Zerega,  (Surrogate  Ct.)  20  N.  Y.  Supp. 
417;  Hulett  v.  Hulett,  37  Vt.  587.  See  also 
Mitchell  v.  U.  S.,  21  Wall.  (U.  S.)  350;  John- 
ston v.  Turner,  29  Ark.  280;  McKowen  v.  Mc- 
Guire,  15  La.  Ann.  637;  State  z>.  Steele,  33  La. 
Ann.  910;  Gilman  v.  Gilman,  52  Me.  165,  83. 
Am.  Dec  502;  Cambridge  v.  Charlestown,  13. 
Mass.  501;  Malone  v.  Lindley,  1  Phila.  (Pa.). 
192,  8  Leg.  Int.  (Pa.)  82. 

Erroneous  Payment.  —  In  Ellsworth  v.  Goulds- 
boro,  55  Me.  94,  the  fact  that  a  person  had 
paid  taxes  and  voted  in  a  town  for  a  number 
of  years,  under  the  erroneous  belief  or  assump- 
tion that  the  house  in  which  he  dwelt  was  in 
the  limits  of  such  town,  was  held  not  to  prove 
that  he  was  domiciled  there. 

Failure  or  Refusal  to  Pay  Taxes  in  a  place  is 
evidence  upon  the  question  of  domicil.  Mooar 
v.  Harvey,  128  Mass.  219;  Meserve  v.  Folsom, 
62  Vt.  504.  See  also  Hindman's  Appeal,  85 
Pa.  St.  466. 

In  Mooar  v.  Harvey,  128  Mass.  219,  the  evi- 
dence tended  to  show  that  a  person  whose 
domicil  was  in  question  had  not  paid  taxes- 
nor  voted  in  L.  since  1862.  The  court  said: 
"  This  failure  to  perform  the  duties  and  avail 
himself  of  the  privileges  of  a  citizen  is  a  sig- 
nificant fact  pointing  to  a  change  of  domicil." 

But  in  Hallet  v.  Bassett,  100  Mass.  167,  it 
was  said  that  a  person's  omission  to  vote  or 
pay  taxes  for  a  part  of  the  time  in  B.,  in  con- 
nection with  the  fact  that  he  never  voted  or 
paid  taxes  any  where  else,  was  of  small  weight 
in  determining  the  question  of  domicil. 

In  Guier  v.  O'Danicl,  1  Binn.  (Pa.)  349,  note 
a.  Rush,  J.,  said:  "  It  is,  I  think,  extremely 
doubtful  whether  voting  and  paying  taxes  are 
in  any  case  necessary  to  constitute  a  domicil, 
which,  being  a  question  of  general  law,  can- 
not depend  on  the  municipal  regulations  of 
any  state  or  nation.  Voting  is  confined  to  a 
few  countries,  and  taxes  may  not  always  be 
demanded."  Quoted  in  Isham  v.  Gibbons,  I 
Bradf.  (N.  Y.)  6g. 

To  Be  Taken  with  Other  Circumstances.  —  The 
election  to  be  taxed  in  one  town  rather  than 
another  is  only  one  circumstance  bearing  upon 
the  question  of  actual  inhabitancy,  and  is  to  be 
taken  in  connection  with  the  other  circum- 
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6.  Declarations  —  a.  In  General.  —  The  declarations,  whether  oral  or 
written,  of  the  person  whose  domicil  it  is  sought  to  ascertain,  have  in  many 
cases  been  admitted  in  evidence  in  order  to  determine  the  intention  of  such 
person  as  to  his  domicil.1 

b.  STATEMENT  in  Deed  or  Will.  —  Thus  the  statement  of  persons  as 
to  their  domicils,  contained  in  deeds  or  wills,  have  frequently  been  admitted 
in  evidence,2  and  it  has  been  held  that  deeds  in  which  the  grantee  was 
described  as  being  of  a  certain  place  were  competent  evidence  as  to  the  domicil 


stances  to  determine  such  question.  Lyman 
v.  Fiske,  17  Pick.  (Mass.)  231,  28  Am.  Dec. 
293- 

Taxed  Elsewhere.  —  In  Mead  v.  Boxborough, 
11  Cush.(Mass.)  362,  it  was  held  that  evidence 
that  a  person  was  taxed  in  one  place  had  no 
legal  tendency  to  prove  that  he  was  not  tax- 
able in  another  place,  and  domiciled  there, 
and  was  therefore  inadmissible. 

1.  Declarations  Admissible  —  England. — Cap- 
devielle  v.  Capdevielle,  21  L.  T.  N.  S.  660; 
Goulder  v.  Goulder,  (1892)  Prob.  240;  Hoskins 
v.  Matthews,  8  De  G.  M.  &  G.  13;  Laneuville 
v.  Anderson,  17  Jur.  511;  Ex  p.  Barne,  16  Q. 
B.  Div.  522;  Hamilton  v.  Dallas,  I  Ch.  Div. 
257;  Bell  v.  Kennedy,  L.  R.  1  H.  L.  Sc.  307; 
Crookenden  v.  Fuller,  5  Jur.  N.  S.  1222;  Dre- 
von  v.  Drevon,  10  Jur.  N.  S.  717;  Doucet  v. 
Geoghegan,  9  Ch.  Div.  441;  People  v.  Con- 
nell,  28  111.  App.  285;  Munro  v.  Munro,  7  CI. 
&  F.  842.  See  also  Udny  v.  Udny,  L.  R.  I  H. 
L.  Sc.  441. 

United  States.  —  Mitchell  v.  U.  S.,  21  Wall. 
(U.  S.)  350;  Prentis  v.  Barton,  1  Brock.  (U.  S.) 
389;  Pennsylvania  v.  Ravenel,  21  How.  (U.  S.) 
103;  Ennis  v.  Smith,  14  How.  (U.  S.)  400; 
Chambers  v.  Prince,  75  Fed.  Rep.  176.  See 
also  Castor  v.  Mitchel,  4  Wash.  (U.  S.)  191; 
Wright  v.  Schneider,  32  Fed.  Rep.  705. 

Alabama.  —  Griffin  v.  Wall,  32  Ala.  160;  Mer- 
rill v.  Morrissett,  76  Ala.  433. 

Arkansas.  —  See  Johnston  v.  Turner,  29  Ark. 
280. 

Illinois.  —  See  Smith  v.  People,  44  111.  16. 

Maryland.  —  See  Ensor  v.  Graff,  43  Md.  291. 

Massachusetts.  —  Lyman  v.  Fiske,  17  Pick. 
(Mass.)  231,  28  Am.  Dec.  293;  Jennison  v. 
Hapgood,  10  Pick.  (Mass.)  77;  Wilson  v. 
Terry,  9  Allen  (Mass.)  214,  11  Allen  (Mass.) 
206. 

New  Hampshire.  —  See  Leach  v.  Pillsbury, 
15  N.  H.  137. 

New  York.  —  Hegeman  v.  Fox,  31  Barb.  (N. 
Y.)  475;  Matter  of  Roberts,  8  Paige  (N.  Y.)5ig. 

Pennsylvania.  —  In  re  Harberger,  13  Phila. 
(Pa.)  368,  37  Leg.  Int.  (Pa.)  246.  See  Malone 
v.  Lindlev,  1  Phila.  (Pa.)  192,  8  Leg.  Int.  (Pa.) 
82. 

South  Carolina.  —  Colburn  v.  Holland,  14 
Rich.  Eq.  (S.  Car.)  176. 

Texas.  —  See  State  v.  Skidmore,  5  Tex.  469; 
Ex  p.  Blumer,  27  Tex.  734. 

And  see  generally  the  title  Declarations 
(in  Evidence),  vol.  9,  p.  5. 

Louisiana  Statute.  —  Under  Civ.  Code  La., 
§  44,  the  intention  to  change  one's  domicil 
from  one  parish  to  another  may  be  proved  by 
an  express  declaration  of  such  intention,  made 
before  the  judges  of  the  parishes  from  which 
and  to  which  he  shall  intend  to  remove.  For 
cases  construing  this  enactment  see  Waller  v. 


Lee,  8  La.  213;  Nelson  v.  Botts,  16  La.  596; 
Taylor  v.  Bach,  17  La.  61^  Judson  v.  Lathrop, 
1  La.  Ann.  78;  Franklin's  Succession,  7  La. 
Ann.  395;  Yerkes  v.  Broom,  10  La.  Ann.  94; 
Berry  v.  Gaudy,  15  La.  Ann.  533;  King  v. 
Watts,  23  La.  Ann.  563;  Evans  v.  Payne,  30 
La.  Ann.  498;  State  v.  Steele,  33  La.  Ann.  912; 
Ausbacher  v.  De  Nevue,  45  La.  Ann.  988. 

2.  Statements  in  a  Person's  Own  Deed  or  Will 
—  England. —  Hoskins  v.  Matthews,  8  De  G. 
M.  &  G.  13;  Laneuville  v.  Anderson,  17  Jur. 
511;  Drevon  v.  Drevon,  10  Jur.  N.  S.  717; 
Lyall  v.  Paton,  25  L.  J.  Ch.  746. 

Canada. — See  Mellish  v.  Van  Norman,  13 
U.  C.  Q.  B.  451. 

United  States.  —  Rucker  v.  Bolles,  80  Fed. 
Rep.  504:  Ennis  v.  Smith,  14  How.  (U.  S.)  400. 

Louisiana.  —  See  McKowen  v.  McGuire,  15 
La.  Ann.  637. 

Maryland.  —  Gable  v.  Mays,  (Md.  1889)17 
Atl.  Rep.  565. 

Massachusetts.  —  Jennison  v.  Hapgood,  10 
Pick.  (Mass.)  77:  Wilson  v.  Terry,  9  Allen 
(Mass.)  214,  11  Allen  (Mass.)  206;  Weld  v. 
Boston,  126  Mass.  168;  Ward  v.  Oxford,  8 
Pick.  (Mass.)  476. 

New  York.  —  Matter  of  Stover,  4  Redf.  (N. 
Y.)  82;  Cruger  v.  Phelps,  21  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  252. 

North  Carolina.  —  Home  v.  Home,  9  Ired. 
L.  (31  N.  Car.)  99. 

Appointment  of  Executor  Increases  Weight.  — 
"  Recitals  of  domicil  or  place  of  residence,  in 
wills  and  deeds,  *  *  *  are  certainly  en- 
titled to  some  weight,  in  doubtful  cases,  when 
made  in  a  will  deliberately  prepared ;  and  their 
probative  force  is  increased  by  the  appoint- 
ment of  an  executor,  for  the  declared  purpose 
of  executing  a  testator's  will,  in  the  same 
jurisdiction  of  which  he  describes  himself  to 
be  a  resident,  whether  expressly  or  by  clear 
implication."  Merrill  v.  Morrissett,  76  Ala. 
433- 

Statements  in  Authentic  Acts  Not  Conclusive.  — 

Upon  a  question  of  domicil  the  declarations  of 
a  party  made  in  authentic  acts  are  admissible 
in  evidence  against  him,  but  he  is  not  con- 
cluded by  such  declarations,  and  may  disprove 
them  in  all  cases  where  the  domicil  is  not  one 
of  the  causes  of  the  contract.  Hill  v.  Spangen- 
berg,  4  La.  Ann.  553;  Davis  v.  Binion,  5  La. 
Ann.  248;  Tillman  v.  Mosely,  14  La.  Ann.  721. 
See  also  Wesson  v.  Marshall,  13  La.  Ann.  436. 

Illustration.  —  The  recital  in  a  notarial  act 
signed  by  a  party,  or  in  a  petition  in  court 
signed  by  his  attorney  at  law,  describing  said 
party  as  being  "  of  New  Orleans,"  or  "  resid- 
ing in  New  Orleans,"  will  not  conclude  him  in 
another  action  from  denying  that  he  is  a  citi. 
zen  of  Louisiana.  New  Orleans  v.  Sheppard, 
10  La.  Ann.  268. 
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of  such  grantee,  though  of  little  weight.1 

c.  Declarations  in  a  Person's  Favor.  —  Declarations  made  by  a  party 
in  his  own  favor  are,  as  a  general  rule,  in  cases  of  domicil  as  in  all  other  cases, 
inadmissible.  The  exception  to  this  rule  is  that  declarations  made  contem- 
poraneously with  or  accompanying  some  act  which  is  itself  admissible  and 
expressive  of  its  character  and  motive  shall  be  received.  In  such  cases  they 
are  commonly  said  to  constitute  a  part  of  the  res  gestce?  But  in  such  cases 
the  declarations  must  have  been  made  at  a  time  when  the  party  had  no  interest 
to  make  evidence  and  before  any  controversy.3 

d.  WEIGHT  —  (i)  hi  General.  —  The  weight  to  be  given  to  declarations, 
whether  oral  or  written,  depends  upon  the  circumstances  under  which  they 
were  made.4 


1.  Statement  in  Deed  as  to  Grantee's  Domicil.  — 

Weld  v.  Boston,  126  Mass.  168.  See  also 
Wright  v.  Boston,  126  Mass.  161. 

Acceptance  by  Grantee  Is  Not  Evidence  of  Grant- 
or's Domicil.  —  In  Wright  v.  Boston,  126  Mass. 
161,  it  was  said:  "  But  a  grantee  cannot  be 
presumed  to  know  the  residence  of  the  grantor, 
and  his  acceptance  of  the  deed,  therefore,  can- 
not be  held  to  be  an  implied  admission  that  the 
grantor's  residence  is  correctly  stated." 

2.  Declarations  Constituting  a  Fart  of  the  Ees 
Gestae  —  United  States. — Johnson  v.  21  Bales, 
etc.,  2  Paine  (U.  S.)6oi;  Burnham  v.  Range- 
ley,  1  Woodb.  &  M.  (U.  S.)  7. 

Alabama.  —  Griffin  v.  Wall,  32  Ala.  160. 

Illinois.  —  Wallace  v.  Lodge,  5  111.  App.  507. 

Indiana.  —  Burgess  v.  Clark,  3  Ind.  250. 

Louisiana.  —  Verret  v.  Bonvillain,  33  La. 
Ann.  1304;  Gardner  v.  O'Connell,  5  La.  Ann. 
353- 

Maine.  —  See  Bangor  v.  Brewer,  47  Me.  97; 
Gorham  v.  Canton,  5  Me.  266,  17  Am.  Dec.  231. 

Massachusetts. — Thorndike  v.  Boston,  1  Met. 
(Mass.)  243;  Kilburn  v.  Bennett,  3  Met.  (Mass.) 
199;  Salem  v.  Lynn,  13  Met.  (Mass.)  544; 
Weld  v.  Boston,  126  Mass.  166;  Pickering  v. 
Cambridge,  144  Mass.  244;  Wright  v.  Boston, 
126  Mass.  161 ;  Brookfield  v.  Warren,  128 
Mass.  287;  Monson  v.  Palmer,  8  Allen  (Mass.) 
551;  Cole  v.  Cheshire,  1  Gray  (Mass.)  441; 
Viles  v.  Waltham,  157  Mass.  542,  34  Am.  St. 
Rep.  311;  Reeder  v.  Holcomb,  105  Mass.  93. 

Mississippi.  —  Beason  v.  State,  34  Miss.  602. 

Arew  Hampshire.  —  Chase  v.  Chase,  66  N.  H. 
588;  Ayer  v.  Weeks,  65  N.  H.  248,  23  Am.  St. 
Rep.  37. 

New  Jersey.  —  Clark  v.  Likens,  26  N.  J.  L. 
207. 

Vermont.  —  Fulham  v.  Howe,  62  Vt.  386. 

Discretion  of  the  Court.  —  "  The  general  rule  is 
well  understood,  that  declarations  which  are  a 
part  of  the  res  gest<e  are  admissible  in  evidence 
to  show  intention,  and  the  instances  are 
numerous  where  the  declarations  of  a  person 
made  in  changing  a  residence  have  been  re- 
ceived as  evidence  of  an  intention  to  make  the 
change  permanent,  and  to  rebut  any  presump- 
tion that  it  was  made  for  temporary  purposes. 
At  the  same  time  the  admissibility  of  such 
declarations  is  somewhat  in  the  discretion  of 
the  court  and  is  subject  to  another  general 
rule,  that  a  person  will  not  be  allowed  by  his 
declarations  to  make  a  case  for  himself."  Doyle 
v.  Clark,  1  Flipp.  (U.  S.)  539. 

3.  Must  Have  Been  Made  Ante  Litem  Motam.  — 
Cole  v.  Lucas,  2  La.  Ann.  946;  Thorndike  v. 
Boston,  1  Met.  (Mass.)  243;  Viles  v.  Waltham, 


27 


157  Mass.  542,  34  Am.  St.  Rep.  311;  Ayer;1. 
Weeks,  65  N.  H.  248,  23  Am.  St.  Rep.  37;  Ful- 
ham v.  Howe,  62  Vt.  386.  See  also  Tobin  v. 
Walkinshaw,  1  McAH.(U.  S.)  186. 

Declarations  Made  to  Create  Evidence.  —  Dec- 
larations made  by  a  person  for  the  purpose  of 
manufacturing  evidence  as  to  his  domicil 
should  be  rejected.  Doyle  v.  Clark,  1  Flipp. 
(U.  S.)  536;  Watson  v.  Simpson,  13  La.  Ann. 
337- 

4.  Weight    Dependent  upon  Circumstances.  — 

The  Venus,  8  Cranch  (U.  S.)  281;  Wayne  v. 

Greene,  21  Me.  361;  In  re  Zerega,  (Surrogate 

Ct.)  20  N.  Y.  Supp.  417. 
Rule  as  to  Written  Declarations.  —  "  The  value 

of  written  declarations  as  evidence  depends 

upon  the  circumstances  under  which  they  were 

made;  whether  care  was  taken  to  have  the 
aper  read  to  the  parly,  if  only  the  signature 
i  in  his  handwriting,  and  whether  his  mind 

grasped  the  legal  import  of  the  words  used,  if 

the  language  in  the  paper  was  not  his  own." 

In  re  Zerega,  (Surrogate  Ct.)  20  N.  Y.  Supp. 

417- 

Declarations  Often  Repeated. —  In  Moorhouse 
v.  Lord,  10  H.  L.  Cas.  288,  Lord  Chelmsford 
said:  "  There  are  proved  on  this  occasion,  as 
there  usually  are  in  such  cases,  written  and 
oral  declarations  which  conflict  with  each  other. 
I  lay  no  great  stress,  as  your  lordships  prob- 
ably would  not  incline  to  do,  upon  casual  ex- 
pressions of  preference  for  one  country  over 
another  at  different  periods.  The  feelings  at 
the  moment  may  dictate  them,  or  the  changing 
circumstances  of  life;  even  a  change  of 
weather,  the  difference  between  a  bright  and 
gloomy  day,  may  make  all  the  difference  in 
the  expressions  of  attachment  to  one  place  or 
to  another;  but  I  do  lay  ver)  considerable 
stress  upon  declarations  made  to  parties  to 
whom  he  would  be  likely  to  reveal  his  inten- 
tions, those  declarations  not  being  casual  and 
occasional,  but  repeated  from  time  to  time,  and 
evincing  a  strong  determination  to  carry  into 
effect  the  objects  which  he  states." 

Sometimes  the  Best  Evidence. —  "  The  declara- 
tions of  the  party  himself,  where  he  can  have 
no  object  or  inducement  to  falsify  the  truth  or 
to  deceive  those  to  whom  such  declarations  are 
made,  are  the  best  evidence  of  his  intention  to 
make  his  actual  residence  his  permanent  resi- 
dence also."  Matter  of  Roberts,  8  Paige  (N. 
Y.)  519,  quoted  with  approval  in  Hairston  v. 
Hairston,  27  Miss.  704,  61  Am.  Dec.  530. 

Sometimes  Lowest  Species  of  Evidence.  —  It  has 
been  held  that  declarations,  unaccompanied 
by  acts,  are  the  lowest  species  of  evidence. 
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I  ,Ni  Con  flicting-  Acts  and  Declarations.  —  When  a  person's  acts  and  declara- 
tions conflict,  less  weight  should  be  given  to  his  declarations  than  to  his  acts.1 

(3)  Conflicting  Declarations.  —  Conflicting  declarations  are  of  little 
importance.* 

(4)  Written  Declarations.  —  Written  declarations  are  usually  more  reliable 
than  oral  ones,  because  the  liability  to  a  distortion  of  language  is  lessened.3 

(5)  Statements  in  Deeds  and  Wills.  —  It  seems  that  statements  in  deeds  and 
wills,  being  made  with  more  deliberation,  outweigh  declarations  made  orally 
or  contained  in  letters.4 

7.  Hearsay  Evidence  Inadmissible.  —  Reputation  or  common  report  of  either 
the  present  or  former  domicil  of  a  person  is  not  legal  evidence.5    Mere  surmises- 


Crookenden  v.  Fuller,  5  Jur.  N.  S.  1222;  Doucet 
v.  Geoghegan,  9  Ch.  Div.  455;  Hodgson  v.  De 
Beauchesne,  12  Moo.  P.  C.  325. 

In  Oilman  v.  Gilman,  52  Me.  165,  83  Am. 
Dec.  502,  it  was  held  that  under  the  circum- 
stances of  the  case  the  fact  that  a  person  de- 
scribed himself  in  his  will  and  codicil  thereto 
as  "  of  the  city  and  state  of  New  York,"  made 
no  material  difference.  To  the  same  effect  are 
Atty.-Gen.  v.  Kent,  I  H.  &  C.  12;  Mackenzie 
v.  Mackenzie,  3  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
200.  See  also  In  re  Harberger,  13  Phila.  (Pa.) 
368,  37  Leg.  Int.  (Pa.)  246. 

In  Tucker  v.  Field,  5  Redf.  (N.  Y.)  139,  it 
was  held  that  a  recitation  in  a  will  as  follows: 
"  late  of  the  city  and  state  of  New  York,  in 
the  United  States  of  America,  now  residing 
in  the  city  of  Paris,"  was  not  controlling  upon 
the  question  of  domicil  when  taken  in  connec- 
tion with  the  other  facts  of  the  case,  becaus • 
the  term  "  residing,"  in  common  parlance, 
signifies  a  sojourning  or  present  stay. 

1,  Acts  Outweigh  Declarations.  —  Doucet  v. 
Geoghegan,  9  Ch.  Div.  441 ;  Drevon  v.  Drevon, 
10  Jur.  N.  S.  717;  The  Venus,  8  Cranch  (U.  S.) 
281;  Kreitz  v.  Behrensmeyer,  125  111.  195,  8 
Am.  St.  Rep.  349;  Moffett  v.  Hill,  131  111.  239; 
Fidelity  Trust,  etc.,  Co.  v.  Preston,  96  Ky. 
277;  Thomaston  v.  St.  George,  17  Me.  117; 
Chase  v.  Chase,  66  N.  H.  592;  Sherwood 
v.  Tudd,  3  Bradf.  (N.  Y.)  267;  Holliman  v. 
Peebles,  1  Tex.  673.  See  also  Chambers  v. 
Prince,  75  Fed.  Rep.  176;  Gardner  v.  Board 
of  Education,  5  Dakota  259;  In  re  Gould, 
(Supreme  Ct.)  9  N.  Y.  Supp.  603;  Isham  v. 
Gibbons,  1  Bradf.  (N.  Y.)  91;  In  re  Zerega, 
(Surrogate  Ct.)  20  N.  Y.  Supp.  417. 

"  The  actual  intention  of  the  person  whose 
domicil  is  in  dispute  is  *  *  *  a  fact  of 
great  importance,  but  the  best  and  most  trust- 
worthy evidence  of  it  is  found,  as  a  general 
rule,  in  his  acts  rather  than  in  his  declarations. 
His  declarations  may  be  competent  as  evidence 
of  his  intentions,  but  they  are  by  no  means 
conclusive,  and  when  they  are  contradicted  by 
decisive  acts  of  habitancy,  as  holding  office, 
voting,  and  the  like,  their  probative  force  is 
very  light."    Firth  v.  Firth,  50  N.  J.  Eq.  137. 

Illustrations.  —  A  testator,  born  a  British 
subject,  resided  for  many  years  at  Hamburg 
under  circumstances  which  afforded  evidence 
of  a  domicil  there.  He  went  for  a  temporary 
purpose  to  England,  where  he  made  a  will,  in 
which  he  declared  that  it  was  not  his  intention 
to  renounce  his  domicil  of  origin  as  an  Eng- 
lishman. He  returned  to  Hamburg,  where  he 
died,  having  also  made  a  will  there.    It  was 


held  that  the  testator's  declaration  of  intention 
could  not  prevail  against  the  foreign  domicil, 
and  therefore  that  his  personal  property  was 
not  subject  to  a  legacy  duty  in  England. 
Matter  of  Steer,  3  H.  &  N.  594. 

A  foreigner  who  enlisted  in  the  military 
service  of  the  Confederate  States,  as  a  volun- 
teer, in  Mississippi,  was  afterwards  discharged 
from  that  service,  on  the  ground  that  he  was 
not  domiciled  in  this  country,  subsequently 
went  to  Alabama,  engaged  in  business  there, 
and  was  so  engaged  when  taken  as  a  militia- 
man, must  be  regarded  as  having  acquired  a. 
domicil  here;  and  his  declarations  while  here, 
to  the  effect  that  he  intended  to  return  to  his 
native  country,  if  he  could  "  get  out,"  so  soon 
as  he  had  earned  enough  money,  and  that  he 
had  saved  nearly  enough  "  hard  cash  "  for 
that  purpose,  are  entitled  to  but  little  consider- 
ation, and  do  not  bring  him  within  the  princi- 
ple which  holds  a  foreigner,  in  itinere  to  his 
native  country,  remitted  to  his  domicil  of 
origin.    State  ex  rel.  Graham,  39  Ala.  454. 

2.  Conflicting  Declarations.  —  Doucet  v. 
Geoghegan,  9  Ch.  Div.  455;  Hodgson  v.  De- 
Beauchesne,  12  Moo.  P.  C.  325;  Merrills  v. 
Morrissett,  76  Ala.  433;  Smith  v.  Croom,  7  Fla. 
81;  Fidelity  Trust,  etc.,  Co.  v.  Preston,  96  Ky. 
277. 

"  It  is  undoubtedly  true  that  the  declarations 
of  a  deceased  person  as  to  his  or  her  domicil 
are  admissible  to  illustrate  intention,  and 
when  free  from  contradiction,  often  repeated, 
and  in  harmony  with  the  conduct  of  the  party, 
they  are  frequently  deemed  conclusive. 
*  *  *  But  when  conflicting  and  contra- 
dictory, they  are  of  necessity  unsatisfactory 
and  are  entitled  to  but  little  weight  as  evi- 
dence."   Merrill  v.  Morrissett,  76  Ala.  433. 

3.  Depuy  v.  Wurtz,  53  N.  Y.  556;  In  re 
Zerega.,  (Surrogate  Ct.)  20  N.  Y.  Supp.  417. 

4.  Cruger  v.  Phelps,  21  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  252. 

6.  Hearsay  Evidence.  —  Griffin  v.  Wall,  32  Ala. 
160;  In  re  Zerega,  (Surrogate  Ct.)  20  N.  Y. 
Supp.  417. 

Where  the  question  was  one  of  domicil  at 
the  date  of  the  writ,  and  the  defendant  proved 
that  the  plaintiff,  before  the  date  of  the  writ, 
had  gone  from  one  county  to  another,  and 
wished  the  jury  to  infer  from  this  an  abandon- 
ment of  his  former  home,  the  testimony  of  a 
witness  who  swears  that  this  was  not  regarded 
in  his  (the  plaintiff's)  father  in-law's  family, 
where  the  plaintiff  resided,  and  where  the  wit- 
ness, a  member  of  the  family,  also  resided,  as 
an  abandonment  of  the  plaintiff's  then  place  of 
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•of  friends  or  connections  afford  no  evidence  of  domicil.1 

8.  Right  of  Person  to  Testify  to  His  Own  Intent.  —  The  person  whose  domicil 
is  the  subject  of  inquiry  may,  if  a  competent  witness  for  any  purpose,  testify 
to  his  own  intent  in  respect  to  his  domicil.2  Such  evidence  is  not  conclusive,3 
but  its  weight  is  a  question  for  the  jury.4 

VI.  Domicil  of  Particular  Persons — 1.  Infants  —  a.  In  General. — 
During  minority  the  domicil  of  an  infant  continues  to  be  the  same  as  that  of 
the  person  from  whom  he  took  his  domicil  of  origin  and  changes  with  the 
domicil  of  that  person.5 


residence,  is  admissible;  for  it  does  not  appear 
that  the  witness  came  to  this  knowledge  by  the 
■ex parte  hearsay  of  any  of  the  members  of  the 
family,  but  he  may  have  derived  it  from  other 
facts,  apparent  at  the  time  to  the  family. 
Fleming  v.  Straley,  I  Ired.  L.  (23  N.  Car.)  305. 

1.  Colburn  v.  Holland,  14  Rich.  Eq.  (S.  Car.) 
176. 

2.  Person  May  Testify  to  His  Own  Intent  — 

England.  —  Wilson  v.  Wilson,  L.  R.  2  P.  &  D. 
435;  Bell  v.  Kennedy,  L.  R.  1  H.  L.  Sc.  307. 
See  also  Maxwell  v.  M'Clure,  6  Jur.  N.  S.  407. 

United  States.  —  Rucker  v.  Bolles,  80  Fed. 
Rep.  504.  See  also  Woodworth  v.  St.  Paul, 
etc.,  R.  Co.,  18  Fed.  Rep.  287. 

Kansas.  —  Keith  v.  Stetter,  25  Kan.  100. 

Maine.  —  Parsons  v.  Bangor,  61  Me.  457. 

Massachusetts.  —  Fisk  v.  Chester,  8  Gray 
•(Mass.)  506;  Hallet  v.  Bassett,  100  Mass.  167; 
Reeder  v.  Holcomb,  105  Mass.  93;  Mooar  v. 
Harvey,  128  Mass.  219. 

New  Hampshire.  —  State  v.  Palmer,  65  N.  H. 
•9;  Chase  v.  Chase,  66  N.  H.  588. 

New  Jersey.  —  Firth  v.  Firth,  50  N.  J.  Eq. 
137- 

New  York.  —  See  Gundlin  v.  Hamburg 
American  Packet  Co.,  6  Misc.  Rep.  (N.  Y.  City 
Ct.)  620,  26  N.  Y.  Supp.  73,  affirmed  8  Misc. 
Rep.  (N.  Y.  C.  PI.)  291. 

North  Carolina.  —  Hannon  v.  Grizzard,  89  N. 
Car.  115. 

Vermont.  —  Hulett  v.  Hulett,  37  Vt.  581. 

Washington.  —  See  Clark  v.  Territory,  1 
Wash.  Ter.  68. 

Wisconsin.  —  See  Hall  v.  Hall,  25  Wis.  600. 

Statement  of  Rule.  —  "  It  is  true,  as  argued, 
that  intention  is  to  be  collected  from  acts,  and 
therefore  it  is  not  competent  for  a  party  to 
prove  his  own  declarations  of  intention,  made 
before  any  act  done,  in  order  to  give  character 
to  his  subsequent  acts.  But  where  acts  have 
been  done,  such  as  actual  removal  from  one 
place  to  another,  it  is,  I  understand,  competent 
in  a  case  like  this  for  the  party  to  testify  to  his 
purpose  and  intention  as  connected  with  those 
acts,  when  they  are  brought  in  question,  pre- 
cisely as,  in  a  case  where  fraud  is  charged,  an 
actor  in  the  transaction  may  be  asked  directly 
whether  any  fraud  was  intended.  It  is,  of 
■course,  the  duty  of  the  court  in  such  cases  to 
scrutinize  the  acts,  to  see  if  they  correspond 
with  the  alleged  purpose."  Kemna  Brock- 
haus,  10  Biss.  (U.  S.)  128. 

3.  Person's  Own  Evidence  Not  Conclusive.  — 
Wilson  v.  Wilson,  L.  R.  2  P.  &  D.  435 ;  Rucker 
~v.  Bowles,  80  Fed.  Rep.  504;  Keith  v.  Stetter, 
•25  Kan.  100;  Firth  v.  Firth,  50  N.  J.  Eq.  137; 
Eaves  Costume  Co.  v.  Pratt,  2  Misc.  Rep.  (N. 
Y.  C.  PI.)  420. 

4.  Jury  Determines  the  Weight.  —  Mooar  v. 
Harvey,  128  Mass.  219. 
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5.  Domicil  of  Infants  —  England. — Sharpe 
Crispin,  L.  R.  1  P.  &  D.  611;  In  Goods  of  Pat- 
ten, 6  Jur.  N.  S.  151;  Goulder  v.  Goulder, 
(1892)  Prob.  240. 

Canada.  —  See  /;/  re  Kinney,  6  Ont.  Pr.  Rep. 
245. 

United  States.  —  Marks  v.  Marks,  75  Fed. 
Rep.  321 ;  Johnson  v.  21  Bales,  etc.,  2  Paine  (U. 
S.)6oi.  See  also  Sprague  Litherbury,  4  Mc- 
Lean (U.  S.)  442;  Dresser  v.  Edison  Illuminat- 
ing Co.,  49  Fed.  Rep.  257. 

Alabama. — Johnson  v.  Copeland,  35  Ala. 
521;  Metcalf  v.  Lowther,  56  Ala.  312;  Kelly  v. 
Garrett,  67  Ala.  304. 

Arkansas.  —  Grimmett  v.  Witherington,  16 
Ark.  377. 

Georgia.  —  Harkins  v.  Arnold,  46  Ga.  656. 

Illinois.  — Van  Matre  v.  Sankey,  148  III.  536, 
39  Am.  St.  Rep.  196,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  866. 

Indiana.  —  Wheeler  v.  Burrow,  18  Ind.  14; 
McCollem  v.  White,  23  Ind.  43;  Hiestand  v. 
Kuns,  8  Blackf.  (Ind.)  345. 

Iowa. — Jenkins  v.  Clark,  71  Iowa  552; 
Matter  of  Benton,  92  Iowa  202. 

Louisiana.  —  Powers  v.  Mortee,  (U.  S.  Cir. 
Ct.)  4  Am.  L.  Reg.  427;  Stephens's  Succes- 
sion, 19  La.  Ann.  499;  Vennard's  Succession, 
44  La.  Ann.  1076. 

Alissouri.  —  Lacy  v.  Williams,  27  Mo.  280; 
Lewis  v.  Castello,  17  Mo.  App.  593;  De  Jarnett 
v.  Harper,  45  Mo.  App.  415. 

Nezu  Hampshire.  —  Hart  v.  Lindsey,  17  N. 
H.  235,  43  Am.  Dec.  597. 

New  York.  —  Matter  of  Riche,  7  Daly  (N. 
Y.)  22;  Ryall  v.  Kennedy,  40  N.  Y.  Super.  Ct. 
347- 

Pennsylvania.  —  Reitmeyer  v.  Wolf,  2  Pa. 
Dist.  Rep.  810;  School  Directors  v.  James,  2 
W.  &  S.  (Pa.)  568,  37  Am.  Dec.  525;  Guier  v . 
O'Daniel,  1  Binn.  (Pa.)  350,  note;  Foley's 
Estate,  11  Phila.  (Pa.)  47,  32  Leg.  Int.  (Pa.)  99. 

Tennessee.  —  Allen  v.  Thomason,  11  Humph. 
(Tcnn  )  536,  54  Am.  Dec.  55. 

Texas.  —  Hardy  v.  De  Leon,  5  Tex.  211; 
Wheeler  v.  Hollis,  19  Tex.  522,  70  Am.  Dec. 
363,  33  Tex.  513;  Franks  v.  Hancock,  I  Tex. 
Unrep.  Cas.  554. 

West  Virginia.  —  Mcars  v.  Sinclair,  I  W. 
Va.  185. 

And  sec  supra,  this  title,  Kinds  of  Domicil 
—  Dom  icil  o  f  Orig  in . 

California  Statute.  —  By  the  provisions  of 
the  California  Political  Code,  £  52,  subdivision 
4,  the  residence  of  the  father  is  the  residence 
of  an  unmarried  minor  child.  Matter  of 
Vance,  92  Cal.  195. 

Apprentice. —  In  Maddox  v.  State,  32  Ind. 
ill,  it  was  held  that  the  residence  of  the  mas- 
ter was  the  residence  of  a  minor  orphan  ap- 
prentice. 
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b.  Parents  Separated.  —  It  follows  from  this  that  even  though  the 
parents  of  a  legitimate  infant  are  living  apart  and  such  infant  is  living  with  his 
mother,  his  domicil  is  that  of  his  father.1 

c.  AFTER  Father's  Death— (i)  General  Rule.  —  The  domicil  of  a  sur- 
viving legitimate  child  continues  to  be  that  of  the  deceased  father  unless  it  is 
changed  by  his  mother,  or  perhaps  by  his  guardian.2 

(2)  Power  of  Surviving  Mother  to  Change.  —  It  has  been  said  that  after  the 
death  of  the  father  the  domicil  of  the  infant  follows  that  of  the  surviving 
mother  and  is  changed  by  a  change  in  her  domicil.3  But  this  statement  seems 
too  broad,  and  the  better  view  would  seem  to  be  that  the  change  in  the 
domicil  of  an  infant  which  may  follow  from  a  change  of  domicil  on  the  part 
of  his  mother  is  not  to  be  regarded  as  the  necessary  consequence  of  such 
change,  but  as  the  result  of  the  exercise  by  her  of  a  power  vested  in  her  for 
the  welfare  of  the  infant,  which  in  his  interest  she  may  abstain  from  exercising 
even  when  she  changes  her  own  domicil.4  Where,  however,  nothing  more 
appears  than  the  removal  in  fact  of  the  mother  and  her  infant  child  from  one 
abode  to  another,  the  presumption  is  that  the  domicil  of  the  minor  has  fol- 
lowed that  of  the  mother.5 

(3)  Effect  of  Mother's  Second  Marriage.  —  It  has  also  been  decided  that 
when  the  mother  of  an  infant  child  remarries,  she  does  not  thereafter  possess 
the  power  to  change  the  domicil  of  such  infant.6    But,  as  has  been  said,  while 


1.  Parents  Separated.  —  Von  Hoffman  v.  Ward, 
4  Redf.  (N.  Y  )  244;  Cannon's  Estate,  15  Pa. 
Co.  Ct.  Rep.  312. 

Where  the  husband  and  wife  are  living  in  a 
state  of  separation,  the  county  of  the  hus- 
band's residence  is  the  county  of  the  residence 
of  the  minor  children,  unless  he  has  consented 
to  their  acquiring  a  residence  elsewhere,  or  has 
voluntarily  relinquished  his  paternal  authority 
over  them,  or  has  been  otherwise  legally  de- 
prived thereof.    Hunt  v.  Hunt,  94  Ga.  257. 

2.  After  Father's  Death.  —  Allgood  v.  Wil- 
liams, 92  Ala.  551 ;  Johnson  v.  Copeland,  35  Ala. 
521;  Harkins  v.  Arnold,  46  Ga.  656;  Powers 
Mortee,  (U.  S.  Cir.  Ct.)  4  Am.  L.  Reg.  427; 
Trammell  v.  Trammell,  20  Tex.  406.  And  see 
infra,  this  section,  Power  of  Surviving  Mother 
to  Change ;  Power  of  Guardian  to  Change. 

"  It  is  certain  that  the  domicil  of  the  de- 
ceased parent  continues  to  be  that  of  the  sur- 
viving child  who  was  an  infant  at  the  time  and 
at  the  home  of  the  parent;  nor  can  such  in- 
fant afterwards  change  its  own  domicil,  for 
want  of  legal  capacity  to  effect  such  change. 
The  domicil  of  the  deceased  parent  continues 
to  be  the  domicil  of  the  infant,  so  that  in  case 
of  the  latter's  death  the  distribution  of  his 
estate  will  be  according  to  the  laws  of  the 
parent's  domicil,  notwithstanding  the  child,  at 
the  time  of  his  death,  may  have  had  his  resi- 
dence in  another  country,  and  have  abandoned 
his  father's  domicil  with  full  purpose  never  to 
return."  Matter  of  Afflick,  3  MacArthur  (D. 
C.)95. 

3.  View  that  Domicil  of  Infant  Follows  Its 
Mother's.  —  Marks  v.  Marks,  75  Fed.  Rep.  321; 
Ryall  v.  Kennedy,  40  N.  Y.  Super.  Ct.  347; 
Eaves  Costume  Co.  v.  Pratt,  2  Misc.  Rep.  (N. 
Y.  C.  PI.)  420.  See  also  Sharpe  v.  Crispin,  L. 
R.  1  P.  &  D.  611;  Johnstone  v.  Beattie,  10  CI. 
&  F.  42;  Lamar  v.  Micou,  112  U.  S.  452, 
affirmed 'in  114  U.  S.  218;  Allen  v.  Thomason, 
11  Humph.  (Tenn.)  536,  54  Am.  Dec.  55; 
Mears  v.  Sinclair,  1  W.  Va.  185. 


Illustration.  —  A  native  of  England,  domi- 
ciled in  Guernsey,  died  intestate,  leaving  a 
widow  and  infant  children  by  her  and  also 
by  a  former  wife.  The  widow,  after  his 
death,  was  appointed  guardian  of  the  children 
by  the  Royal  Court  of  Guernsey,  and  in  con- 
junction with  another  person,  who  was  ap- 
pointed guardian  of  the  children  by  a  former 
marriage,  sold  the  property  of  the  intestate, 
and  invested  the  produce  in  the  English  funds, 
after  which  she  went  to  England  with  her  chil- 
dren, and  was  domiciled  there.  On  the  death 
of  some  of  the  children  under  age,  a  question 
arose  whether  their  shares  of  the  property 
were  distributable  according  to  the  law  of  Eng- 
land or  that  of  Guernsey.  It  was  held  that  the 
law  of  England  governed  the  succession,  the 
domicil  of  the  children  being  held  (according 
to  the  opinion  of  foreign  jurists,  the  English 
law  being  silent  on  the  subject)  to  follow  the 
domicil  of  the  surviving  mother,  where  no 
fraudulent  intention  can  be  imputed.  Pot- 
inger  v.  Wightman,  3  Meriv.  67. 

Child  Domiciled  with  Insane  Mother. —  In  De 
Jarnettw.  Harper,  45  Mo.  App.  415,  it  was  held 
that  after  the  death  of  the  father,  the  mother's 
domicil,  whether  she  be  sane  or  insane,  is  the 
domicil  of  the  minor  child. 

4.  Modification  of  Doctrine.  —  /;/  re  Beaumont, 
(1893)  3  Ch.  490;  Brown  v.  Lynch,  2  Bradf.  (N. 
Y.)  214. 

5.  Presumption  of  Change.  —  Brown  v.  Lvnch, 
2  Bradf.  (N.  Y.)  214. 

6.  Power    of    Mother    After    Remarriage.  — 

Marks  v,  Marks,  75  Fed.  Rep.  321;  Brown  v. 
Lynch,  2  Bradf.  (N.  Y.)  214;  Ryall  v.  Ken- 
nedy, 40  N.  Y.  Super.  Ct.  347;  Allen  v. 
Thomason,  11  Humph.  (Tenn.)  536,  54  Am. 
Dec.  55;  Mears  v.  Sinclair,  1  W.  Va.  185.  See 
also  Johnson  v.  Copeland,  35  Ala.  521;  Ex  p. 
Dawson,  3  Bradf.  (N.  V.)  130.  Compare 
Wheeler?'.  Hollis,  19  Tex.  522,  70  Am.  Dec.  363, 
33  Tex.  513. 

"  The  domicil  of  an  infant  is  the  domicil  of 
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it  is  reasonable  to  hold  that  the  domicil  of  the  stepfather  does  not  necessarily 
become  the  domicil  of  the  infant  child  of  his  wife  by  a  former  marriage,  it  is 
difficult  to  understand  how  a  second  marriage  deprives  the  mother  of  all  con- 
trol over  the  domicil  of  the  infant  child  by  a  former  marriage.1 

d.  After  Death  of  Both  Parents.  —  It  has  been  said  that  if  both 
parents  be  dead,  the  domicil  of  a  minor  will  be  that  of  his  origin,  or,  if  that 
has  been  changed  by  his  parents,  that  of  his  last  surviving  parent.2 

e.  Infant  Cannot  Change.  —  An  infant  is  incapable  of  changing  his  own 
domicil.3 

/.  Power  of  Guardian  to  Change.  —  Whether  or  not  the  guardian  of 
an  infant  can  change  the  infant's  domicil  is  a  question  about  which  the 
authorities  differ.  A  full  discussion  of  this  question  will  be  found  elsewhere 
in  this  work.4 

g.  ADOPTED  Child.  —  It  seems  that  the  domicil  of  an  adopted  child  dur- 
ing his  minority  follows  the  domicil  of  his  adoptive  parents.5 


his  father  during  the  father's  lifetime,  or  of 
his  mother  during  her  widowhood,  but  not 
after  her  subsequent  marriage,  the  domicil  of 
her  widowhood  continuing  in  that. event  to  be 
the  domicil  of  her  child.  A  husband  cannot 
properly  be  said  to  stand  in  the  relation  of  a 
parent  to  his  wife's  children  by  a  previous 
marriage  where  they  have  means  of  support 
which  are  independent  of  the  mother,  in  whose 
place  he  stands  for  the  performance  of  her 
personal  duties,  because  a  mother  is  not 
bound  to  support  her  impotent  children  so  long 
as  they  are  of  ability  to  support  themselves. 
Neither  can  they  derive  the  domicil  of  a  sub- 
sequent husband  from  her,  because  her  new 
domicil  is  itself  a  derivative  one  and  a  conse- 
quence of  the  merger  of  her  civil  existence. 
Her  domicil  is  his,  because  she  has  become  a 
part  of  him;  but  the  same  thing  cannot  be 
said  of  her  children.  Having  no  personal  ex- 
istence for  civil  purposes,  she  can  impart  no 
right  or  capacity  which  depends  on  a  state  of 
civil  existence;  and  the  domicil  of  her  children 
continues,  after  a  second  marriage,  to  be  what 
it  was  before  it."  School  Directors  v.  James, 
2  W.  &  S.  (Pa.)  568,  37  Am.  Dec.  525. 

1.  In  re  Beaumont,  (1893)  3  Ch.  490,  citing 
Dicey  on  Domicil  103. 

2.  Van  Matre  v.  Sankey,  148  111.  536,  39  Am. 
St.  Rep.  196,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  866.  See  also  Grimmett  v. 
Witherington,  16  Ark.  377;  Warren  v.  Hofer, 
13  Ind.  167;  Jenkins  v.  Clark,  71  Iowa  552; 
Matter  of  Benton,  92  Iowa  202;  Louisville  v. 
Sherley.  80  Ky.  71;  Mills  v.  Hopkinsville,  (Ky. 
1889)  11  S.  W.  Rep.  776;  Holyoke  v.  Haskins, 
5  Pick.  (Mass.)  20,  16  Am.  Dec.  372. 

Not  Changed  by  Temporary  Residence  Else- 
where. —  Minor  children  whose  parents  are 
both  dead  do  not  lose  their  legal  domicil  in 
the  county  where  their  parents  lived  and  died 
by  the  fact  of  their  being  temporarily  taken 
and  cared  for  by  relatives  in  another  county. 
Lewis  v.  Castello,  17  Mo.  App.  593. 

Domiciled  with  Grandmother.  —  When  infants 
under  ten  years  of  age,  after  the  death  of 
their  parents,  went  to  the  home  of  their  pater- 
nal grandmother,  who  was  their  only  surviv- 
ing grandparent  and  next  of  kin,  with  the 
consent  of  their  stepfather,  who  had  been  ap- 
pointed their  guardian,  it  was  held  that  under 
the  circumstances  the  infants,  by  taking  up 
their  residence  with  their  grandmother,  ac- 


quired her  domicil.  Lamar  v.  Micou,  114  U. 
S.  218,  affirming  112  U.  S.  452. 

3.  Infant  Cannot  Change  His  Domicil  —  Eng- 
land.—  Forbes  v.  Forbes,  18  Jur.  642.  See 
also  Jopp  v.  Wood,  11  Jur.  N.  S.  212. 

United  States.  —  Marks  v.  Marks,  75  Fed. 
Rep.  321. 

Georgia.  —  Taylor  v.  Jeter,  33  Ga.  195,  81 
Am.  Dec.  202;  Harkins  v.  Arnold,  46  Ga.  656. 

Indiana.  —  Warren  v.  Hofer,  13  Ind.  167; 
Hiestand  v.  Kuns,  8  Blackf.  (Ind.)  345. 

Iowa. — Jenkins  v.  Clark,  71  Iowa  552; 
Matter  of  Benton.  92  Iowa  202. 

Louisiana. — Stephens's  Succession,  19  La. 
Ann.  499;  Vennard's  Succession,  44  La.  Ann. 
1076;  Powers  v.  Mortee,  (U.  S.  Cir.  Ct.)  4  Am. 
L.  Reg.  427. 

New  York.  — Ex  p.  Dawson,  3  Bradf.  (N.  Y.) 
130  [citing  Scrimshire  v.  Scrimshire,  2  Hagg. 
Con.  395];  Ryall  v.  Kennedy,  40  N.  Y.  Super. 
Ct.  347. 

Pennsylvania.  —  Reitmeyer  v.  Wolfe,  2  Pa. 
Dist.  Rep.  810;  Guier  v.  O'Daniel,  1  Binn. 
(Pa.)  350,  note. 

Texas.  —  Franks  v.  Hancock,  I  Tex.  Unrep. 
Cas.  554;  Hardy  v.  De  Leon,  5  Tex.  211;  Tram- 
mell  v.  Trammcll,  20  Tex.  406. 

Married  Male  Minor  Cannot  Change  His  Domi- 
cil.—  In  Trammell  v.  Trammell,  20  Tex.  406, 
the  court  said :  "  The  marriage  of  a  female 
minor  removes  her  civil  disabilities,  by  the 
laws  of  Arkansas  and  of  this  state.  But  it  is 
not  so  provided  in  the  case  of  male  minors. 
It  would  be  difficult,  I  apprehend,  to  maintain, 
either  upon  principle  or  authority,  that  it  does 
have  the  effect  to  remove  their  civil  disabili- 
ties, or  that  the  minor  in  this  case  became 
thereby  a  person  sui  juris  to  change  at  pleas- 
ure his  national  domicil." 

Settlement  of  an  Emancipated  Minor. —  It  has 
been  several  times  decided  that  an  emanci- 
pated minor  may  gain  a  settlement  of  his  own. 
Dennysville  v.  Trescott,  30  Me.  470;  Chatles- 
town  v.  Boston,  13  Mass.  469;  Lisbon  v.  Ly- 
man, 49  N.  II.  553;  Washington  v.  Beaver,  3 
W.  &  S.  (Pa.)  548.  See  also  Rex  v.  Witton,  3 
T.  R.  355.  And  sec  the  title  Poor  and  Poor 
Laws. 

4.  See  the  title  GUARDIAN  and  Ward. 

5.  Adopted  Child. —  Matter  of  Johnson.  87 
Iowa  130. 

In  Woodward  v.  Woodward,  87  Tenn.  644, 
the  court  said:    "  In  the  absence  of  authority 
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2.  Married  Women  —  a.  DURING  COVERTURE  —  (i)  General  Rule.  —  By 
marriage,  a  woman,  whether  a  minor  or  an  adult,  loses  her  domicil  and  acquires 
that  of  her  husband,  and  the  general  rule  is  that  during  coverture  the  domicil 
of  the  wife  continues  to  be  that  of  the  husband  and  changes  with  his.1 


to  the  contrary,  and  upon  principle  and  from 
analogy,  we  are  constrained  to  hold  that  one 
who  has  adopted,  in  good  faith,  a  child  in  this 
state,  under  the  laws  of  this  state,  removing 
to  another  state  in  good  faith,  acquiring  a  new 
domicil  there  for  himself,  carrying  with  him 
his  adopted  child,  gives  to  such  child  a  domi- 
cil in  such  state,  the  domicil  of  origin  giving 
way  to  the  domicil  of  choice  made  for  it  by  its 
adoptive  parent  so  long  as  it  remains  a 
minor." 

1.  Wife  Has  the  Domicil  of  Her  Husband  — 

England—  Brown  v.  M'Douall,  7  CI.  &  F.  817; 
Munro  v.  Munro,  7  CI.  &  F.  842;  Harvey  v. 
Tarnie,  L.  R.  8  App.  43;  Firebrace  v.  Fire- 
brace,  4  Prob.  Div.  63;  Dolphin  v.  Robins,  7 
H.  L.  Cas.  390;  Warrender  v.  Warrender,  2 
CI.  &  F.  488;  Re  Daly's  Settlement,  25  Beav. 
456;  Donegal  v.  Donegal,  1  Add.  Eccl.  19; 
Goulder  v.  Goulder,  (1892)  Prob.  240.  See  also 
Hurley  v.  Hurley,  67  L.  T.  N.  S.  384;  Tovey 
■v.  Lindsay,  1  Dow.  117;  Niboyet  v.  Niboyet, 
4  Prob.  Div.  1;  Pitt  v.  Pitt,  10  Jur.  N.  S.  735; 
Williams  v.  Dormer,  16  Jur.  366;  Laneuville 
•v.  Anderson,  17  Jur.  511;  Bloxam  v.  Favre, 
8  Prob.  Div.  ior. 

Canada.  —  McDonald  v.  McDonald,  5  U.  C. 
L.  J.  66;  Edwards  v.  Edwards,  20  Grant's  Ch. 
(U.  C.)  392;  Guest  v.  Guest,  3  Ont.  Rep.  344. 
See  also  Magurn  v.  Magurn,  11  Ont.  App.  178, 
affirming  3  Ont.  Rep.  570;  Stevens  v.  Fisk, 
(Supreme  Ct.  1885)  8  Leg.  N.  (Quebec)  42. 

United  States.  —  Anderson  v.  Watt,  138  U.  S. 
694;  Burnham  v,  Rangeley,  1  Woodb.  &  M. 
(U.  S.)  7;  Bennett  v.  Bennett,  Deady  (U.  S.) 
299.  See  also  Sun  Printing,  etc.,  Assoc.  v. 
Smith,  14  U.  S.  App.  173. 

Alabama.  —  Harrison  v.  Harris3n,  20  Ala. 
■629,  56  Am.  Dec.  227;  Hanberry  v.  Hanberry, 
29  Ala.  719;  Talmadge  v.  Talmadge,  66  Ala. 
199.    See  also  Jaff  rey  v.  McGough,  83  Ala.  205. 

Arkansas.  —  Johnston  v.  Turner,  29  Ark.  280. 

California.  —  Kashaw  v.  Kashaw,  3  Cal. 
312;  Dow  v.  Gould,  etc.,  Silver  Min.  Co.,  31 
Cal.  630;  Austin's  Estate,  Myrick's  Prob. 
(Cal.)  237.  See  also  San  Luis  Obispo  First 
Nat.  Bank  v.  Bruce,  94  Cal.  77. 

Connecticut. — Guilford  v.  Oxford,  9  Conn. 
321;  New  Haven  First  Nat.  Bank  v.  Balcom, 
35  Conn.  351. 

Georgia.  —  Wingfield  v.  Rhea,  73  Ga.  477. 
See  also  Harkins  v.  Arnold,  46  Ga.  656. 

Illinois.  —  Davis  v.  Davis,  30  111.  180;  Phil- 
Hps  v.  Springfield,  39  111.  83;  Babbitt  v.  Bab- 
bitt, 69  III  277;  Kennedy  v.  Kennedy,  87  111. 
250;  Cooper  v.  Beers,  143  111.  25,  citing  5  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  868.  See 
also  Ashbaugh  v.  Ashbaugh,  17  111.  476. 

Indiana.  —  McCollem  v.  White,  23  Ind.  43; 
Jenness  v.  Jenness,  24  Ind.  355;  Curtis  v.  Cur- 
tis, 131  Ind.  489;  Parrett  v.  Palmer,  8  Ind. 
App.  356,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  868. 

Iowa.  —  See  Remey  v.  Board  of  Equaliza- 
tion, 80  Iowa  470. 

Kentucky.  —  Maguire  v.  Maguire,  7  Dana 
(Ky.)  181;  McAfee  v.  Kentucky  University,  7 
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Bush  (Ky.)  135;  Johnson  v.  Johnson,  12  Bush 
(Ky.)  485. 

Louisiana.  —  Dugat  v.  Markham,  2  La.  29; 
Sanderson  v.  Ralston,  20  La.  Ann.  312;  Chris- 
tie's Succession,  20  La.  Ann.  383;  McKenna's 
Succession,  23  La.  Ann.  369.  See  also  Chre- 
tien v.  Her  Husband,  5  Martin  N.  S.  (La.)  460; 
Kelly  v.  Robertson,  10  La.  Ann.  303;  Villere 
v.  Butman,  23  La.  Ann.  515. 

Maine.  — Greene  v.  Windham,  13  Me.  225. 

Massachusetts.  —  Mason  v.  Homer,  105  Mass. 
116;  Burlen  v.  Shannon,  115  Mass.  438;  Wat- 
kins  v.  Watkins,  135  Mass.  83;  Greene  v. 
Greene,  11  Pick.  (Mass.)  410;  Hood  v.  Hood, 
11  Allen  (Mass.)  196,  87  Am.  Dec.  709.  See 
also  Burtis  v.  Burtis,  161  Mass.  508;  Stough- 
ton  v.  Cambridge,  165  Mass.  251. 

Minnesota.  —  Williams  v.  Moody,  35  Minn. 
280. 

Mississippi.  —  Hairston  v.  Hairston,  27  Miss. 
704,  61  Am.  Dec.  530;  Bate  v.  Incisa,  59  Miss. 
513;  Suter  v.  Suter,  72  Miss.  345. 

Nebraska.  —  Swaney  v.  Hutchins,  13  Neb. 
266. 

New  Jersey.  —  McPherson  v.  Housel,  13  N. 
J.  Eq.  35;  Hackettstown  Bank  v.  Mitchell,  28 
N.  J.  L.  516;  Baldwin  v.  Flagg,  43  N.  J.  L. 
495- 

New  York.  —  Hunt  v.  Hunt,  72  N.  Y.  217, 
28  Am.  Rep.  129;  Jackson  v.  Jackson,  1  Johns. 
(N.  Y.)  424;  Brown  v.  Lynch,  2  Bradf.  (N.  Y.) 
214;  Liscomb  v.  New  Jersey  R.,  etc.,  Co.,  6 
Lans.  (N.  Y.)  75;  Vischer  v.  Vischer,  12  Barb. 
(N.  Y.)  640;  Paulding's  Will,  Tuck.  (N.  Y.)  47. 
See  also  Mellen  v.  Mellen,  10  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  329. 

Arort/i  Carolina.  —  Smith  v.  Morehead,  6 
Jones  Eq.  (59  N.  Car.)  360;  Hicks  v.  Skinner, 
71  N.  Car.  539,  17  Am.  Rep.  16.  See  also 
Schonwald  v.  Schonwald,  2  Jones  Eq.  (55  N. 
Car.)  367;  Irby  v.  Wilson,  1  Dev.  &  B.  Eq.  (21 
N.  Car.)  568. 

Pennsylvania.  —  Dougherty  v.  Snyder,  15  S. 
&  R.  (Pa.)  84,  16  Am.  Dec.  520;  Hollister  v. 
Hollister,  6  Pa.  St.  449.  See  also  School  Di- 
rectors v.  James,  2  W.  &  S.  (Pa.)  568,  37  Am. 
Dec.  525. 

Rhode  Island.  —  Ditson  v.  Ditson,  4  R.  I.  87. 

South  Carolina.  —  Colburn  v.  Holland,  14 
Rich.  Eq.  (S.  Car.)  176. 

Tennessee.  —  Williams  v.  Saunders,  5  Coldw. 
(Tenn.)  60;  Farris  v.  Sipes,  99  Tenn.  298, 
citing  5  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
868;  McClellan  v.  Carroll,  (Tenn.  1897)  42 
S.  W.  Rep.  185,  citing  5  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  868.  See  also  Layne  v. 
Pardee,  2  Swan  (Tenn.)  232. 

Texas.  —  Republic  v.  Young,  Dall.  (Tex.) 
464;  Russell  v.  Randolph,  11  Tex.  460;  Lacey 
v.  Clements,  36  Tex.  661;  Henderson  v.  Ford, 
46  Tex.  627;  Clements  v.  Lacy,  51  Tex.  150. 

Wisconsin.  —  See  Dutcher  v.  Dutcher,  39 
Wis.  659. 

Duty  to  Follow  Husband.  —  The  husband  has 
the  right  to  select  a  domicil  for  himself  and 
his  family,  and  it  is  the  duty  of  the  wife  to  go 
with  him  wherever  he  thinks  proper  to  go, 
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Separate  Residence,  but  Same  Domicil.  —  Though  the  actual  residence  of  the  hus- 
band may  be  in  one  place  and  that  of  the  wife  in  another,  still,  in  legal  con- 
templation, the  domicil  of  the  husband  is  the  domicil  of  the  wife ;  and  this  is 
true  even  though  the  husband  and  wife  are  living  apart  by  express  agreement.1 

(2)  Separate  Domicil  —  (a)  For  Divorce.  —  As  will  be  seen  elsewhere  in  this 
work,  it  is  well  settled  that  under  some  circumstances  the  wife  may  have  a 
separate  domicil  for  the  purpose  of  bringing  an  action  for  a  divorce.2 

(b)  Whenever  Necessary.  —  In  New  Hanipshire  and  New  York  it  has  been  said 
that  since  the  passage  of  the  statutes  in  those  states  conferring  upon  married 
women  certain  rights  and  powers,  a  married  woman  may  acquire  a  separate 
domicil  whenever  it  is  necessary  or  proper  for  her  to  do  so.3 


provided  the  selection  is  made  by  him  in  the 
bona  fide  exercise  of  this  right,  and  not  through 
mere  caprice  or  whim.  Phillips  v.  Springfield, 
39  111.  83;  Babbitt  v.  Babbitt,  69  111.  277;  Ken- 
nedy v.  Kennedy,  87  111.  250;  Hunter  v. 
Hunter,  7  111.  App.  253;  Chretien  v.  Her  Hus- 
band, 5  Martin  N.  S.  (La.)  60;  Boyce  v.  Boyce, 
23  N.  J.  Eq.  337;  Colvin  v.  Reed,  55  Pa.  St. 
375;  Cutler  v.  Cutler,  2  Brews.  (Pa.)  511; 
Angier  v.  Angier,  7  Phila.  (Pa.)  305;  Hair  v. 
Hair,  10  Rich.  Eq.  (S.  Car.)  163;  Powell  v. 
Powell,  29  Vt.  148.  See  also  Matter  of  Bye,  2 
Daly  (N.  Y.)  525;  Bishop  v.  Bishop,  30  Pa.  St. 
412;  Re  White's  Estate,  (O.  Ct.)  28  Pittsb.  L. 
J.  N.  S.  (Pa.) 402.  And  see  the  title  Husband 
and  Wife. 

Husband's  Misconduct  Does  Not  Entitle  Wife  to 
a  Separate  Domicil.  —  When  a  husband  has  been 
guilty  of  such  misconduct  as  would  furnish 
the  wife  with  a  defense  to  a  suit  by  him  for 
the  restitution  of  conjugal  rights,  she  cannot, 
on  that  ground,  acquire  a  separate  domicil  for 
herself.  Yelverton  v.  Yelverton,  1  Sw.  &  Tr. 
574,  1  L.  T.  N.  S.  194. 

Invalid  Marriage  —  Settlement  of  Pauper.  — 
One  not  having  sufficient  understanding  to  be 
able  to  make  a  valid  contract  respecting  prop- 
erty, or  to  deal  with  discretion  in  the  common 
affairs  of  life,  cannot  contract  matrimony;  and 
a  supposed  marriage  with  such  a  one  by  a 
female  does  not  change  the  place  of  her  law- 
ful settlement.  Middleborough  v.  Rochester, 
12  Mass.  364. 

In  Concord  v.  Rumney,  45  N.  H.  423,  it  was 
held  that  a  female  pauper  whose  marriage  had 
been  adjudged  invalid  because  of  her  insanity 
might,  nevertheless,  gain  a  settlement  at  the 
home  of  her  husband  if  she  had  sufficient  legal 
capacity  to  intend  to  make  that  place  her 
home.  See  also  the  title  Poor  and  Poor 
Laws. 

1.  Same  Domicil  Notwithstanding  Separate  Resi- 
dence—  England.  —  Warrender  t.  Warrender, 
2  C!.  &  F.  488;  Dolphin  v.  Robins,  7  H.  L. 
Cas.  390;  Re  Daly's  Settlement,  25  Beav.  456; 
Shackell  v.  Shackell,  cited  in  Whitcomb  v. 
Whitcomb,  9  Curt.  Eccl.  352. 

United  Stales.  —  Cheely  r.  Clayton,  no  U. 
S.  70.1;  Anderson  v.  Watt,  138  U.  S.  694. 

Alabama.  —  Harrison  v.  Harrison,  20  Ala. 
629,  56  Am.  Dec.  227  [citing  Donegal  v.  Done- 
gal, 1  Add.  Eccl.  19]. 

Arkansas. — Johnston  v.  Turner,  29  Ark. 
280. 

Kentucky. — Maguire  v.  Maguirc,  7  Dana 
(Ky.)  181. 

Louisiana.  —  McKenna's  Succession,  23  La. 
Ann.  369. 
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Massachusetts.  —  Burlen  v.  Shannon,  115 
Mass.  438;  Loker  v.  Gerald,  157  Mass.  42,  34 
Am.  St.  Rep.  252;  Hood  v.  Hood,  11  Allen 
(Mass.)  196,  87  Am.  Dec.  709;  Greene  v. 
Greene,  n  Pick.  (Mass.)  410. 

Tennessee.  —  McClellan  v.  Carroll,  (Tenn. 
1897)  42  S.  W.  Rep.  185,  citing  5  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  868. 

See  also  McPherson  v.  Housel,  13  N.  J.  F.q. 
35.  Compare  Matter  of  Florance,  54  Hun  (N. 
Y.)  328;  Rundle  v.  Van  Inwegan,  9  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  328. 

Illustration.  —  G.  R.  and  E.  J.  S.  were  mar- 
ried in  1852.  Soon  after  the  marriage  they 
removed  to  their  plantation,  in  the  parish  of 
C,  where  they  both  resided  for  more  than  one 
year.  Mrs.  R.  then  moved  to  Mississippi  to 
the  high  lands,  on  account  of  her  failing 
health.  R.  still  remained  on  the  plantation 
in  C.  parish,  exercising  all  his  rights  and 
privileges  as  a  domiciliated  citizen  of  Louisi- 
ana, such  as  voting,  serving  on  the  jury 
when  called  on,  and  at  one  time  being  a  mem- 
ber of  the  police  jury  of  the  parish.  He  spent 
a  considerable  portion  of  his  time  in  Missis- 
sippi, at  the  residence  of  his  wife,  with  his 
family.  Under  this  state  of  facts  it  was  held 
that  R.,  having  acquired  his  domicil  in  Louisi- 
ana, and  not  having  acquired  one  elsewhere, 
must  still  be  considered  as  domiciled  there, 
notwithstanding  the  fact  that  his  wife  never 
returned  to  Louisiana  to  reside.  The  domicil 
of  the  wife  being  controlled  by  that  of  the  hus- 
band, the  legal  domicil  of  R.  and  wife  was 
still  in  Louisiana.  Sanderson  v.  Ralston,  20 
La.  Ann.  312. 

Exception.  —  Where  the  wife  has  deserted 
her  husband  without  cause  and  eloped  with 
another  man,  and  taken  up  a  permanent  resi- 
dence with  him  in  another  state,  and  there 
continued  to  live  in  adultery  with  him,  the 
wife  acquires  a  domicil  in  the  state  of  her  ac- 
tual residence,  independent  of  her  husband's 
domicil,  and  forfeits  her  right  as  a  widow  to  a 
homestead  in  the  lands  owned  by  the  husband 
at  his  death.  Prater  v.  Prater,  87  Tenn.  78, 
10  Am.  St.  Rep.  623. 

2.  See  the  title  Divorcf.,  vol.  9,  p.  723. 

3.  New  Hampshire  Rule. —  In  Shute  v.  Sargent, 
(N.  H.  1893)  36  Atl.  Rep.  2S2,  the  court  said: 
"  Since  the  law  puts  [the  wife]  upon  an 
equality,  so  that  [the  husband]  now  has  no 
more  power  and  authority  over  her  than  she 
has  over  him,  no  reason  would  seem  to  remain 
why  she  may  not  acquire  a  separate  domicil 
for  every  purpose  known  to  the  law.  If,  how- 
ever, there  are  exceptional  cases  where,  for 
certain  purposes,  it  might  properly   be  held 
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b.  After  Death  of  Husband.  —  After  the  death  of  the  husband  the  wife 
is  at  liberty'  to  change  her  domicil,  but  until  she  does  change  it  she  retains, 
the  domicil  of  her  deceased  husband  at  the  time  of  his  death.1 

c.  After  Divorce.  —  A  divorced  woman,  like  a  widow,  may  select  her 
own  domicil,  whether  she  be  divorced  a  vinculo  matrimonii*  or  only  a  mensa: 
et  tlioro;  3  and  if  at  the  time  the  decree  Was  granted  she  was  domiciled  with 
her  husband,  it  seems  that,  like  a  widow,  she  retains  the  domicil  of  the  hus- 
band until  she  acquires  a  new  one.4 

3.  Persons  Non  Compos  Mentis —  a.  BEFORE  ATTAINING  MAJORITY.  —  The 
domicil  of  a  person  who  becomes  non  compos  mentis  before  attaining  his 
majority  and  continues  thereafter  incapable  of  choosing  a  domicil  for  himself 
because  of  mental  imbecility  follows  that  of  his  father,  like  a  minor's.5 


otherwise,  thefe  can  be  in  this  jurisdiction  no 
reason  for  holding  that  when  the  husband  has 
forfeited  his  marital  rights  by  his  misbehavior, 
the  wife  may  not  acquire  a  separate  domicil, 
and  exercise  the  appertaining  rights  and 
duties  of  citizenship  with  which  married 
women  have  become  invested.  To  hold  other- 
wise would  not  only  break  the  line  of  consist- 
ency and  progress  which  has  been  steadily 
advanced,  until  the  ancient  legal  distinctions 
between  the  sexes,  which  were  adapted  to  a 
condition  that  has  ceased  to  exist,  and  can 
never  return,  have  been  largely  swept  away, 
but  it  would  also  be  subversive  of  the  statu- 
tory right  of  voting  and  being  elected  to  office 
in  educational  matters  which  wives  now 
possess  (Pub.  Stat.,  c.  go,  g,  14),  inasmuch 
as  it  would  compel  the  innocent  wife  to  reside 
and  make  her  home  in  whatever  voting  pre- 
cinct the  offending  husband  might  choose  to 
fix  his  domicil,  or  suffer  the  deprivation  of  the 
elective  franchise;  and  if  he  should  remove 
his  domicil  to  another  state,  and  she  should 
remain  here,  the  exercise  of  all  her  legal 
rights  dependent  upon  domicil  would  be  simi- 
larly affected.  This  cannot  be  the  law.  On 
the  contrary,  the  good  sense  of  the  thing  is 
that  a  wife  cannot  be  divested  of  the  right  of 
suffrage,  or  be  deprived  of  any  civil  or  legal 
right,  by  the  act  of  her  husband;  and  so  we 
take  the  law  to  be.  Whenever  it  is  necessary 
or  proper  for  her  to  acquire  a  separate  domicil, 
she  may  do  so.  This  is  the  rule  for  the  pur- 
poses of  divorce,  *  *  *  and  it  is  the  true 
rule  for  all  purposes." 

New  York  Rule.  —  When  a  husband  and  wife 
had  agreed  to  live  separately  and  the  wife  had 
agreed  to  support  herself  and  her  children, 
and  in  pursuance  of  this  agreement  said  hus- 
band and  wife  had  lived  apart  for  twelve 
years,  it  was  held  that  the  wife  had  acquired  a 
separate  domicil  of  her  own.  The  court  said: 
"  The  whole  claim  of  the  plaintiff  is  based 
upon  the  old  rule  that  a  woman,  by  marriage, 
acquires  the  domicil  of  her  husband  and 
changes  it  with  him.  It  is  admitted  that  a 
wife  may  procure  a  separate  domicil  for  pur- 
poses of  divorce,  but  it  seems  to  be  claimed 
that  such  domicil  cannot  be  procured  for  any 
other  purpose.  The  old  rule  in  reference  to  a 
married  woman's  domicil  cannot,  certainly, 
prevail  in  view  of  the  rights  which  are  recog- 
nized to  be  hers  by  the  statutes.  The  prop- 
erty relations  between  husband  and  wife  have 
been  entirely  changed  since  the  rule  in  ques- 
tion has  obtained,  and  the  reasons  for  the  rule 


no  longer  exist.  The  wife  is  now  a  distinct 
legal  entity,  having  in  the  disposition  of  her 
property  all  the  rights  and  even  more  than  a 
husband  has  ever  possessed,  and  the  husband 
has  no  control  whatever  over  her  movements 
or  her  disposition  of  her  property."  Matter 
of  Florance,  54  Hun  (N.  Y.)  328.  See  also- 
Rundle  v.  Van  Inwegan,  g  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  328. 

1.  Domicil  of  a  Widow.  —  Dicey  on  Conflict 
of  Laws  130  [citing  Gout  v.  Zimmermann,  c. 
Notes  Cas.  455];  Pennsylvania  v.  Ravenel, 
21  How.  (U.  S.)  103;  Marks  v.  Marks,  75  Fed. 
Rep.  321;  Harkins  v.  Arnold,  46  Ga.  656.  See 
also  Danbury  v.  New  Haven,  5  Conn.  584. 

2.  After  Divorce  a  Vinculo  Matrimonii.  —  Scott 
v.  Atty.-Gen.,  11  Prob.  Div.  128;  Bennett  ». 
Bennett,  Deady  (U.  S.)  2gg;  Paulding's  Will,. 
Tuck.  (N.  Y.)  47;  People  v.  Dewey,  23  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  267. 

3.  After  Divorce  a  Mensa  et  Thoro.  —  Williams- 
v.  Dormer,  16  jur.  366;  Barber  v.  Barber,  2E 
How.  (U.  S.)  582  [distinguishing  Donegal  v. 
Donegal,  1  Add.  Eccl.  19];  Vischer  v.  Vischer, 
12  Barb.  (N.  Y.)  640;  Paulding's  Will,  Tuck. 
(N.  Y.)  47;  Hunt  v.  Hunt,  72  N.  Y.  217,  2.$ 
Am.  Rep.  129.  Quare  in  Dolphin  v.  Robins, 
7  H.  L.  Cas.  390;  Le  Sueur  v.  Le  Sueur,  r 
Prob.  Div.  I3g,  2  Prob.  Div.  7g. 

Settlement  of  Divorced  Pauper.  —  A  wife  who 
has  been  divorced  a  mensa  et  thoro  on  account 
of  the  cruel  and  barbarous  conduct  of  her  hus- 
band, and  whose  husband  has  deserted  her 
and  moved  out  of  the  state,  can  acquire  a. 
settlement  in  her  own  right  entitling  her  to- 
support  as  a  pauper.  Overseers  of  Poor  v. 
Overseers  of  Poor,  84  Pa.  St.  42g.  See  the 
title  Poor  and  Poor  Laws. 

4.  Retention  of  Husband's  Domicil.  —  Dicey 
on  Conflict  of  Laws  130. 

It  has  been  several  times  decided  that  a 
female  pauper  who  has  been  divorced  retains 
the  settlement  of  her  husband  until  she  ac- 
quires a  new  one,  Guilford  v.  Oxford,  g 
Conn.  321;  Buffalo  v.  Whitedeer,  15  Pa.  St. 
182;  Overseers  of  Poor  v.  Overseers  of  Poor, 
87  Pa.  St.  ig;  Royalton  v.  West-Fairlee,  11  Vt. 
438.    And  see  the  title  Poor  and  Poor  Laws. 

5.  Non  Compos  Mentis  Throughout  Majority  — 
Sharpe  v.  Crispin,  L.  R.  1  P.  &  D.  611. 

Settlement  of  a"  Person  Non  Compos  Mentis.  — 
It  has  been  decided  that  a  von  compos  child  re- 
siding in  -his  father's  family  and  more  than 
twenty-one  years  of  age  is  not  emancipated 
and  that  he  will  acquire  a  new  settlement  de- 
rived from  the  father  and  by  him  gained  after 
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b.  After  Attaining  Majority.  —  It  seems  that  the  domicil  of  a  person 
who  has  become  mentally  imbecile  after  attaining  his  majority  continues  to  be 
the  place  where  he  was  domiciled  when  he  became  insane,  insanity  acting  like 
death.1 

c.  Partially  Non  Compos  Mentis.  —  It  has  been  said  that  incapacity 
to  acquire  a  domicil  does  not  attach  to  all  degrees  of  imbecility,  and  that  there 
are  persons  who,  while  needing  guardians  to  manage  their  property,  have  suffi- 
cient understanding  to  choose  a  domicil.2 

d.  Power  of  Guardian  to  Change.  —  The  power  of  the  guardian  or 
committee  of  a  person  non  compos  mentis  to  change  the  domicil  of  such  non 
compos  will  be  discussed  elsewhere  in  this  work.3 

4.  Invalids.  —  A  person  who  takes  up  a  temporary  residence  at  a  place  for 
the  sake  of  his  health  does  not  become  domiciled  there."*  But  a  person  who 
goes  to  a  place  intending  to  reside  there  permanently  or  for  an  indefinite  time 
will  acquire  a  residence  there  though  he  was  led  to  make  such  change  of  resi- 
dence on  account  of  ill  health.5 

5.  Paupers.  —  An  inmate  of  a  poorhouse  generally  retains  the  domicil  which 
he  had  at  the  time  of  his  commitment.6  The  settlement  of  a  pauper  is  regu- 
lated by  statute  in  most  jurisdictions. 7 

6.  Prisoners.  —  The  general  rule  is  that  a  person's  domicil  is  not  changed  by 
imprisonment  in  a  place  other  than  his  usual  place  of  abode,  but  that  in  such 
case  his  antecedent  domicil  remains.8 


the  child  is  of  age.  Payne  v.  Dunham,  29  111. 
125;  Wiscasset  v.  Waldoborough,  3  Me.  388; 
Tremont  v.  Mt.  Desert,  36  Me.  390;  Monroe  v. 
Jackson,  55  Me.  55;  Strong  v.  Farmington,  74 
Me.  46;  Upton  v.  Northbridge,  15  Mass.  237; 
Orford  v.  Rumney,  3  N.  H.  331.  And  see  the 
title  Poor  and  Poor  Laws. 

1.  Non  Compos  Mentis  After  Attaining-  Majority. 
—  Bempde  v.  Johnstone,  3  Ves.  Jr.  198;  Urqu- 
hart  v.  Butterfield,  37  Ch.  Div.  357;  Freeport 
v.  Stephenson  County,  41  111.  495;  McClerry  v. 
Matson,  2  Ind.  79;  Pittsfield  v.  Detroit,  53  Me. 
442.  See  also  Hepburn  v.  Skirving,  9  W.  R. 
764;  Clark  v.  Whitaker,  iS  Conn.  543,  46  Am. 
Dec.  337;  Chicopee  v.  Whately,  6  Allen 
(Mass.)  508. 

2.  Partially  Imbecile.  —  Holyoke  v.  Haskins, 
5  Pick.  (Mass.)  20,  16  Am.  Dec.  372;  Mowry  v. 
Latham,  17  R.  I.  480;  Anderson  v.  Anderson, 
42  Vt.  350.  See  also  Talbot  v.  Chamberlain, 
149  Mass.  57. 

Consent  of  Conservator.  —  "Although  a  person 
lawfully  under  a  conservator  must  be  pre- 
sumed incapable  of  managing  his  affairs,  so 
that  he  can  make  no  binding  contract  with  an- 
other, yet  it  seems  to  us  it  does  not  necessarily 
imply  that  the  person  is  incapable  of  exercis- 
ing such  intent  and  of  performing  such  acts 
as  may,  with  the  simple  assent  of  his  conser- 
vator, result  in  establishing  a  domicil  sufficient 
to  enable  the  court  after  his  decease  10  probate 
his  will."    Culver's  Appeal,  48  Conn.  165. 

3.  See  the  titles  Guardian  and  Ward;  In- 
sanity. 

4.  Temporary  Residence  for  Benefit  of  Health.  — 

Crookenden  v.  Fuller,  5  Jur.  N.  S.  1222;  Fidel- 
ity Trust,  etc.,  Co.  v.  Preston,  96  Ky.  277,  16 
Ky.  L.  Rep.  461 ;  Dupuy  v.  Wurtz,  53  N.  Y.  556, 
affirming  Dupuy  v.  Seymour,  64  Barb.  (N.  Y.) 
156;  Isham  7/.  Gibbons,  1  Bradf.  (N.  Y.)  69; 
Hegeman  v.  Fox,  31  Barb.  (N.  Y.)  475;  Cruger 
v.  Phelps,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
252.  See  also  Lauderdale  Peerage,  L.  R.  10 
App.  692;  Moorhouse  v.  Lord,  10  H.  L.  Cas. 
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273;  Atty.-Gen.  v.  Fitzgerald,  3  Drew  610; 
Udny  v.  Udny,  L.  R.  I  H.  L.  Sc.  441;  People 
v.  Connell,  28  111.  App.  285;  High,  Appellant, 
2  Dougl.  (Mich.)  515;  Ensor  v.  Graff,  43  Md. 
291;  Guier  v.  O'Daniel,  1  Binn.  (Pa.)  350, 
note;  Ex.  p.  Blumer,  27  Tex.  734.  See  supra, 
this  title,  Elements  of  Domicil — Residence. 

Death  Before  Acquiring  an  Abode.  —  If  an 
invalid  sells  his  mansion  house  and  other 
property  at  the  domicil  of  his  birth,  and  leaves 
that  domicil  for  the  purpose  of  traveling,  so  as 
to  regain  his  health  or  prolong  his  life,  and 
shortly  afterwards  dies  on  his  travels,  without 
having  acquired  any  permanent  abode  at  any 
place,  he  has  not  thereby  lost  the  domicil  of 
his  birth,  notwithstanding  he  may  have  had 
no  expectation  of  returning  to  it.  Still  v. 
Woodville,  3S  Miss.  646. 

5.  Permanent  Residence  for  Benefit  of  Health. — 
Hoskins  v.  Matthews,  8  De  G.  M.  &  G.  13; 
Lanueville  v.  Anderson,  17  Jur.  511 ;  Hegeman 
v.  Fox,  31  Barb.  (N.  Y.)  475. 

Permanent  Residence  Without  Change.  —  In 
Hoskins  v.  Matthews,  8  De  G.  M.  J:  G.  13,  it  is 
said:  "That  there  may  be  cases  in  which 
even  a  permanent  residence  in  a  foreign  coun- 
try, occasioned  by  the  state  of  health,  may  not 
operate  a  change  of  domicil  may  well  be  ad- 
mitted. Such  was  the  case  put  up  by  Lord 
Campbell  in  Johnstone  v.  Beattie,  10  CI.  &  F. 
139."  But  this  statement  and  the  remark  of 
Lord  Campbell  reterred  to  in  this  case  are 
mere  dicta  and  have  been  adversely  criticised. 
See  Dicey  on  Domicil  143. 

6.  Inmates  of  Poorhouses.  —  Freeport  v.  Ste- 
phenson County,  41  111.  495.  Sec  also  Covode 
v.  Foster,  4  Brews.  (PaJ  414.  And  see  the 
title  Poor  and  Poor  Laws. 

7.  Pauper's  Settlement.  —  See  the  codes  and 
statutes  of  the  several  states,  and  see  the  title 
Poor  and  Poor  Laws. 

8.  Prisoners.  —  Story  on  Conflict  of  Laws, 
£47;  Jacobs  on  Domicil,  £  272,  citing  Burton 
v.  Fisher,  Miiw.  183,  and  Sharpe  v.  Orde,  8  Sc. 
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7.  Exiles.  -  It  has  been  said  that  a  person's  domicil  may  be  extinguished 
by  act  of  law,  as  for  example,  by  sentence  of  exile  for  life,  which  puts  an  end 
to  the  status  civilis  of  the  criminal ; 1  but  it  seems  that  generally  a  domicil 
will  not  be  lost  by  a  constrained  residence  in  a  foreign  country.* 

8.  Refugees.  —  A  person  leaving  his  domicil  for  the  protection  of  his  life  or 
property  still  retains  his  domicil  in  the  place  which  he  has  left,  unless  he  shows 
an  intention  of  acquiring  a  new  domicil  of  choice  in  the  place  where  he  has 
taken  refuge.3 

9.  Absconding  Debtors.  —  A  person  leaving  his  domicil  to  avoid  the  effects 
of  his  pecuniary  embarrassment,  but  with  the  intention  of  returning  thereto, 
does  not  thereby  change  his  domicil.*  And  it  has  been  held  that  a  debtor 
who  has  left  his  domicil  with  the  intention  of  never  returning  thereto  still 
retains  such  domicil  until  he  has  gained  another  elsewhere.5 

10.  Fugitives  from  Justice.  —  A  fugitive  from  justice  who  has  acquired  no 
domicil  elsewhere  retains  the  domicil  which  he  has  left.6 

11.  Students.  —  The  general  rule  is  that  a  student,  though  an  adult,  does 
not  acquire  a  domicil  at  the  place  where  the  institution  of  learning  which  he 
is  attending  is  situated ;  but  a  student  who  has  attained  his  majority  may 
undoubtedly  acquire  a  domicil  at  such  place,  if  it  is  shown  that  it  is  his  inten- 
tion to  remain  there  permanently,  or  for  an  indefinite  time  after  completing 
his  education.  In  determining  his  intention,  all  the  facts  and  circumstances 
of  the  case  must  be  considered.7 


Ses.  Cas.  (ist  ser.)  49.  See  also  Young  v. 
Pollak,  85  Ala.  439;  Barton  v.  Barton,  74  Ga. 
761;  Hardy  v.  De  Leon,  5  Tex.  211. 

Life  Imprisonment.  —  The  question  whether 
or  not  life  imprisonment  will  effect  a  change 
of  a  person's  domicil  has  been  discussed  by 
the  text  writers,  but  does  not  appear  to  have 
been  settled  by  the  courts.  See  Jacobs  on 
Domicil,  §§  274,  275;  Phillimore's  Interna- 
tional Law,  vol.  4,  p.  191;  Westlake  on  Priv. 
International  Law  (ist  ed.)  53. 

Settlement  of  a  Pauper  Prisoner.  —  It  has  been 
decided  that  the  abode  of  a  person  during  his 
imprisonment  continues  to  be  at  the  place  of 
his  usual  abode  before  his  imprisonment, 
within  the  meaning  of  statutes  regulating  the 
settlement  of  a  pauper.  Grant  v.  Dalliber,  11 
Conn.  234;  Topsham  v.  Lewiston,  74  Me.  236, 
43  Am.  Rep.  584  [distinguishing  Reading  v. 
Westport,  19  Conn.  561,  Washington  v.  Kent, 
38  Conn.  249];  Woodstock  v.  Hartland,  21  Vt. 
563.  See  also  Bangor  v.  Frankfort,  85  Me. 
126;  Amherst  v.  Hollis,  9  N.  H.  107;  Pawlet  v. 
Rutland,  Brayt.  (Vt.)  175;  Manchester  v.  Ru- 
pert, 6  Vt.  29;  Danville  Putney,  6  Vt.  512; 
Northfield  v.  Vershire,  33  Vt.  no;  Baltimore 
v.  Chester,  53  Vt.  315,  38  Am.  Rep.  677.  And 
see  the  title  Poor  and  Poor  Laws. 

The  Constitution  of  New  York,  of  1846,  art.  2, 
§  3,  provides  that"  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason 
of  his  presence  or  absence  *  *  *  while 
kept  at  any  almshouse  or  other  asylum  at 
public  expense,  nor  while  confined  in  any 
public  prison."  People  v.  Cady,  143  N.  Y. 
100.  This  provision  is  retained  in  substance 
as  art.  2,  §  3  of  the  N.  Y.  Const,  of  1895. 

1.  Exiles.  —  Udny  v.  Udny,  L.  R.  1  H.  L. 
Sc.  441.  See  the  comments  upon  this  state- 
ment in  Jacobs'  Law  of  Domicil,  £  277;  and 
see  De  Bonneval  v.  De  Bonneval,  1  Curt.  856. 

2.  In  Goods  of  D'Orleans,  5  Jur.  N.  S.  104. 

3.  Refugees.  —  De  Bonneval  v.  De  Bonneval, 


1  Curt.  856;  White  v.  Brown,  1  Wall.  Jr.  (C. 
C.)  217;  Ennis  v.  Smith,  14  How.  (U.  S.)  400; 
Folger  v.  Slaughter,  19  La.  Ann.  323;  Baptiste 
v.  De  Volunbrun,  5  Har.  &  J.  (Md.)  86;  De 
Fontaine  v.  De  Fontaine,  5  Har.  &  J.  (Md.)  99, 
note. 

4.  Briggs  v.  Briggs,  5  Prob.  Div.  163;  Jenni- 
son  v.  Hapgood,  10  Pick.  (Mass.)  77:  Lindsay 
v.  Murphy,  76  Va.  428.  See  also  Pitt  v.  Pitt, 
4  Macq.  H.  L.  Cas.  627;  Udny  v.  Udny,  L.  R. 
1  H.  L.  Sc.  441. 

For  the  meaning  of  the  term  "  absconding 
debtors,"  as  used  in  attachment  statutes,  see 
the  title  Attachment,  vol.  3,  p.  195  et  seq. 

5.  Ayer  v.  Weeks,  65  N.  H.  248,  23  Am.  St. 
Rep.  37. 

6.  Young  v.  Pollak,  85  Ala.  439,  citing  5  Am. 
and  Eng.  Encyc.  of  Law  863;  Cobb  v.  Rice, 
130  Mass.  231. 

Permanently  Absent.  —  "Surely,  one  who 
leaves  his  home  as  a  fugitive  from  justice  and 
never  returns  cannot  be  regarded  as  a  resident 
of  his  home,  which  he  left  in  the  occupancy  of 
his  wife.  While  the  presumption  may  arise 
that  his  residence  is  with  his  wife,  yet  it  may 
be  overcome  by  evidence.  *  *  *  An  ab- 
sence from  his  wife  as  a  fugitive  from  justice 
for  one  year,  without  any  proof  of  a  purpose 
on  his  part  to  return,  overcomes  the  presump- 
tion of  residence  with  the  wife.  A  different 
rule  would  impose  hardship  upon  the  defend- 
ant, the  wife,  or  family,  while  the  rule  we 
recognize  can  defeat  no  right  held  by  a  cred- 
itor who  may  have  a  remedy  by  a  proceeding 
in  rem  when  the  fugitive  from  justice  or  the 
party  abandoning  his  home  leaves  property, 
as  in  this  case."  Wolf  v.  Shenandoah  Nat. 
Bank,  84  Iowa  138. 

7.  Students  —  Alabama.  —  Kelly  v.  Garrett, 
67  Ala.  304. 

Connecticut.  —  Perry  v.  Reynolds,  53  Conn. 
527- 

Illinois.  —  Dale  v.  Irwin,  78  111.  170. 

Volume  X. 


Domicil  of  Particular  Persons. 


DOMICIL. 


Ambassadors,  Ministers,  and  Consuls. 


12.  Ambassadors,  Ministers,  and  Consuls.  —  As  long  as  ambassadors,  ministers, 
and  consuls  confine  themselves  to  the  business  appertaining  to  their  public 
characters,  their  domicil  is  not  changed,  but  remains  in  the  country  from  which 
they  are  deputed,  and  they  are  not  subjects  of  the  country  in  which  they 
reside.1 

Effect  of  Business  Operations.  —  But  it  has  been  said  that  if  they  engage  in  busi- 
ness inconsistent  with  or  foreign  to  their  public  or  diplomatic  character,  they 
are  thenceforth  to  be  considered  as  domiciliating  themselves  abroad  and 


Indiana.  —  Pedigo  v.  Grimes,  113  Ind.  148. 

Iowa.  —  Vanderpoel  v.  O'Hanlon,  53  Iowa 
246,  36  Am.  Rep.  216. 

Maine.  —  Sanders  v.  Getchell,  76  Me.  158, 
49  Am.  Rep.  606. 

Maryland.  —  Shaeffer  v.  Gilbert,  73  Md. 
70. 

Massachusetts.  —  Granby  v.  Amherst,  7 
Mass.  1;  Putnam  v.  Johnson,  10  Mass.  488; 
Opinion  of  the  Judges,  5  Met.  (Mass.)  587. 

Missouri.  —  Hall  v.  Schoenecke,  28  Mo.  661, 
citing  6  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
278. 

Nebraska.  —  Berry  v.  Wilcox,  44  Neb.  82,  48 
Am.  St.  Rep.  706. 

New  Hampshire.  —  State  v.  Daniels,  44  N. 
H.  383. 

New  York.  —  Matter  of  Rice,  7  Daly  (N.  Y.) 
22;  Matter  of  Goodman,  146  N.  Y.  284;  Mat- 
ter of  Garvey,  147  N.  Y.  117;  Matter  of  Ward, 
29  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  187. 

Pennsylvania.  —  Fry's  Election  Case,  71  Pa. 
St.  302,  affirming  Allentown  Contested  Elec- 
tion Case,  8  Phila.  (Pa.)  575;  Lower  Oxford 
Contested  Election,  11  Phila.  (Pa.)  641,  32  Leg. 
Int.  (Pa.)  450. 

The  question  of  the  domicil  of  students  has 
generally  arisen  with  regard  to  their  right  to 
vote  at  the  place  where  the  educational  insti- 
tution which  they  were  attending  was  situated, 
and  this  matter  will  be  discussed  in  detail 
in  the  title  Elections,  post. 

"  In  general,  it  may  be  said  that  an  intent 
to  change  one's  domicil  and  place  of  abode  is 
not  so  readily  presumed  from  a  residence  at  a 
public  institution,  for  the  purposes  of  educa- 
tion, for  a  given  length  of  time,  as  it  would  be 
from  a  like  removal  from  one  town  to  another 
and  residing  there  for  the  ordinary  purposes 
of  life;  and  therefore  stronger  facts  and  cir- 
cumstances must  concur  to  establish  the  proof 
of  change  of  domicil  in  the  one  case  than  in 
the  other.  Rut  where  the  proofs  of  change  of 
domicil,  drawn  from  the  various  sources  al- 
ready indicated,  are  such  as  to  overcome  the 
presumption  of  the  continuance  of  the  prior 
domicil,  such  preponderance  of  proof,  concur- 
ring with  an  actual  residence  of  the  student 
in  the  town  where  the  public  institution  is 
situated,  will  be  sufficient  to  establish  his 
domicil  and  give  him  a  right  to  vote  in  that 
town,  with  other  municipal  rights  and  privi- 
leges." Opinion  of  Judges,  5  Met.  (Mass.) 
59°- 

Circumstances  Repelling  Presumption  of  Change. 

— "  If  [the  student]  has  a  father  living;  if 
he  still  remains  a  member  of  his  father's  fam- 
ily; if  he  returns  to  pass  his  vacations;  if  he 
is  maintained  and  supported  by  his  father; 
these  are  strong  circumstances  repelling  the 
presumption  of  a  change  of  domicil.    So  if  he 


have  no  father  living;  if  he  have  a  dwelling 
house  of  his  own,  or  real  estate,  of  which  he 
retains  the  occupation;  if  he  have  a  mother  or 
other  connections  with  whom  he  has  before 
been  accustomed  to  reside,  and  to  whose  fam- 
ily he  returns  in  vacations;  if  he  describes 
himself  of  such  place  and  otherwise  manifests 
his  intent  to  continue  his  domicil  there;  these 
are  all  circumstances  tending  to  prove  that  his 
domicil  is  not  changed."  Opinion  of  Judges, 
5  Met.  (Mass.)  589. 

"  There  is  no  doubt  that  a  student  may  be- 
come a  resident  of  the  place  where  the  college 
is  located,  though  he  only  went  there  for  the 
purpose  of  attending  school.  Whether  he  has 
done  so  or  not  depends  upon  all  the  facts  and 
circumstances.  The  facts  that  he  is  supported 
and  maintained  by  his  parents,  and  spends  his 
vacation  with  them,  are  strong,  but  not  neces- 
sarily conclusive,  circumstances  to  prove  that 
he  has  not  changed  his  residence."  Hall  v. 
Schoenecke,  128  Mo.  661,  citing  6  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  278. 

New  York  Constitutional  Provision.  —  Under 
the  provisions  of  the  constitution  of  the  state 
of  New  York,  art.  2,  §  3,  to  the  effect  that  for 
the  purpose  of  voting  a  residence  cannot  be 
gained  or  lost  by  reason  of  presence  or  ab- 
sence while  a  student  of  any  seminary  of 
learning,  it  is  essential,  to  entitle  a  student 
whose  legal  residence  has  previously  been 
elsewhere  to  vote  in  the  election  district  in 
which  the  seminary  is  situated,  that  the  intent 
to  change  his  legal  residence  be  manifested  by 
acts  which  are  independent  of  his  presence  as 
a  student  in  the  new  locality.  Matter  of  Gar- 
vey, 147  N.  Y.  117,  approving  Matter  of  Good- 
man, 146  N.  Y.  284. 

1.  Persons  in  the  Diplomatic  or  Consular  Service. 
—  Sharpe  v.  Crispin,  L.  R.  1  P.  &  D.  611; 
Wheat  v.  Smith,  50  Ark.  266;  Crawford  v. 
Wilson,  4  Barb.  (N.  V.)  504;  Arnold  v.  United 
Ins.  Co.,  1  Johns.  Cas.  (N.  Y.)  363.  See  also 
Heath  v.  Samson,  14  Beav.  441;  Niboyet  v. 
Niboyet,  4  Prob.  Div.  1;  Udny  v.  Udny,  L.  R. 
r  H.  L.  Sc.  460;  Maltass  v.  Maltass,  1  Rob. 
Eccl.  67;  Bruce  v.  Bruce,  2  B.  &  P.  229,  note 
a;  Wooldridge  v.  Wilkins,  3  How.  (Miss.)  360; 
Com.  v.  Jones,  12  Pa.  St.  365.  And  see  gen- 
erally the  titles  Consuls,  vol.  7,  p.  6;  Minis- 
ters and  Ambassadors. 

Story's  Statement  —  Distinction  Between  Ambas- 
sadors and  Consuls. —  "  Ambassadors  and  other 
foreign  ministers  retain  their  domicil  in  the 
country  which  they  represent,  and  to  whirh 
they  belong.  But  a  different  rule  generally 
applies  to  consuls  and  to  other  commercial 
agents,  who  are  presumed  to  remain  in  a  coun- 
try for  purposes  of  trade,  and  who  therefore 
acquire  a  domicil  where  they  reside."  Story 
on  Conflict  of  Laws  (8th  ed.).  $5  48. 
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becoming,  .is  subjects,  amenable  to  the  ordinary  jurisdiction  of  the  state.1 

Domicil  Aoquired  Before  Position  Accepted.  —  If  a  person  has  acquired  a  domicil  in  a 
foreign  country,  the  acceptance  of  a  position  in  the  diplomatic  or  consular 
service  of  another  country  does  nothing  to  destroy  such  domicil.* 

13.  Civil  Officials.  —  The  general  rule  is  that  although  a  change  of  a  person's 
residence  is  necessitated  by  the  acceptance  of  a  public  office,  such  person  does 
not  thereby  lose  his  former  domicil  and  acquire  a.  new  one.3    But  it  seems 


1.  Domicil  Changed  by  Engaging  in  Business. — 

Arnold  7>.  United  Ins.  Co.,  I  Johns.  Cas.  (N. 
Y.)  363,  per  Kent,  J. 

2.  Domicil  Already  Acquired  Is  Not  Changed.  — 

Sharpe  v.  Crispin,  L.  R.  1  P.  &  D.  611.  See 
also  Heath  v.  Samson,  14  Beav.  441. 

Illustration.  —  In  the  year  1818,  S.,  a  Portu- 
guese, went  to  England  as  agent  of  a  wine 
company,  in  which  capacity  he  was  employed 
until  the  year  1833.  He  continued  to  reside  in 
England,  and  in  the  year  1857  was  appointed 
attache  to  the  Portuguese  embassy,  which 
office  he  held  until  his  death  in  i860.  There 
was  no  evidence  of  his  having  visited  Portugal, 
or  communicated  with  any  person  there,  after 
he  went  to  England.  In  a  will  in  his  hand- 
writing he  stated  that  as  he  was  a  Portuguese 
subject,  and  an  attache,  his  property  was  not 
liable  to  legacy  duty.  It  was  held,  first,  that 
S.  acquired  an  English  domicil ;  secondly,  that 
his  appointment  as  attache  did  not  revive  his 
domicil  of  origin,  and  consequently  his  per- 
sonal property  was  liable  to  legacy  duty. 
Bramwell,  B.,  in  the  opinion  delivered  by 
him,  said:  "  It  is  said  that  the  effect  of  his 
accepting  the  office  of  attache  was  that  notwith- 
standing the  factum  and  animus  —  his  continu- 
ous residence  in  England  for  a  series  of  years 
and  his  evident  desire  to  retain  an  English 
domicil — the  fact  of  his  having  become  an  at- 
tache would  cause  him  to  lose  that  domicil, 
because  an  ambassador  and  his  suite  are  extra- 
territorial, and  therefore,  as  soon  as  the  tes- 
tator was  appointed  attache,  he  became,  as  it 
were,  out  of  England  and  in  Portugal.  I  am 
clearly  of  opinion  that  it  is  not  so,  and  I  can- 
not help  adverting  to  what  was  said  by  Lord 
Mansfield  in  Mostyn  v.  Fabrigas,  1  Cowp.  177: 
'It  is  a  certain  rule  that  a  fiction  of  law  shall 
never  be  contradicted  to  defeat  the  end  fbr 
which  it  was  intended,  butforevery  other  pur- 
pose it  may  be  contradicted.'  Assuming  that 
the  Portuguese  ambassador  and  his  suite  are 
exempt  from  local  jurisdiction,  because  they 
may  be  considered  as  residing  in  Portugal; 
that  is  only  for  the  purpose  of  their  protection, 
dignity,  and  comfort,  not  for  the  purpose  of 
rendering  their  property  free  from  legacy  duty 
after  their  death.  We  must  not  be  supposed 
to  be  deciding  contrary  to  the  comity  of 
nations.  We  do  not  say  that  if  a  foreigner 
came  to  England  and  resided  here  as  ambassa- 
dor for  forty  or  fifty  years,  he  would  thereby, 
simpliciter%  acquire  an  English  domicil  and  his 
property  become  subject  to  legacy  duty.  What 
we  say  is  that  a  foreigner,  having  acquired  an 
English  domicil,  does  not  lose  it,  ipso  facto,  by 
accepting  a  diplomatic  appointment.  For 
these  reasons  I  am  satisfied  that  the  crown  is 
entitled  to  judgment."  Atty.-Gen.  v.  Kent,  r 
H.  &  C.  12. 

3.  Domicil  of  Officials  Generally  Unchanged.  — 
Atty.-Gen.  v,  Pottinger,  6  H.  &  N.  733;  Doug- 
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las  v.  Douglas,  L.  R.  12  Eq.  617;  Ryan  v. 
Malo,  12  L.  C.  Rep.  8;  Yonkey  v.  State,  27 
Ind.  236;  Venable  v.  Paulding,  19  Minn.  488; 
Atherton  v.  Thornton,  8  N.  H.  178;  Dauphin 
County  v.  Banks,  1  Pearson  (Pa.)  40.  See  also 
Tyler  v.  Murray,  57  Md.  418;  Harvard  College 
v.  Gore,  5  Pick.  (Mass.)  370;  Com.  v.  Kelleher, 
115  Mass.  103;  In  re  Highlands,  (Supreme  Ct.) 
22  N.  Y.  Supp.  137;  Wheeler  v.  Cobb,  75  N. 
Car.  21;  Com.  z>.  Jones,  12  Pa.  St.  365;  Egan 
v.  Lumsden,  2  Disney  (Ohio)  168. 

Illustrations.  —  In  1856,  R.,  whose  domicil  of 
origin  was  England,  was  appointed  chief  jus- 
tice of  Ceylon,  during  the  pleasure  of  the 
crown,  and  he  resided  with  his  family  there, 
in  the  exercise  of  the  duties  of  his  office,  until 
his  death  in  i860.  He  left  a  library  and  other 
effects  in  England,  and  he  invested  large  sums 
of  money  on  mortgage  in  Ceylon.  It  was  held 
that,  in  the  absence  of  any  evidence  of  inten- 
tion to  acquire  a  foreign  domicil,  R.  retained 
his  domicil  of  origin,  and  therefore  his  per- 
sonal property  was  subject  to  legacy  duty. 
Atty.-Gen.  v.  Rowe,  1  H.  &  C.  31. 

Government  Officials  at  Washington.  —  "  Those 
who  are  in  the  employ  of  the  United  States  at 
Washington  as  department  clerks  go  there  for 
several  years;  they  may  be  even  commissioned 
for  a  given  length  of  time,  or  for  an  indefinite 
time;  still  they  continue  ordinarily  to  remain 
citizens  of  the  state  from  which  they  started, 
and  they  are  supposed  generally,  when  the)' 
leave  their  situations,  to  return  to  the  state 
which  they  left."  Woodworth  v.  St.  Paul,  etc., 
R.  Co.,  18  Fed.  Rep.  282. 

A  registered  voter  and  qualified  elector  of 
the  state  does  not,  under  the  Constitution 
of  Florida,  lose  his  political  domicil  by  living  in 
Washington  city  attending  to  the  duties  of  a 
public  office  at  that  point,  his  family  being 
at  the  same  time  on  a  visit  to  his  father  in  the 
state  of  Massachusetts.  Dennis  v.  State,  17 
Fla.  389. 

In  V/alden  v.  Canfield,  2  Rob.  (La.)  466,  it 
was  held  that  one  who  left  the  state  to  dis- 
charge the  duties  of  a  senator  of  the  United 
States,  and  who,  on  resigning,  was  made  a 
member  of  the  President's  cabinet,  and  subse- 
quently a  foreign  minister,  would  not  be  con- 
sidered as  having  lost  his  domicil  in  Louisiana 
where  no  act  had  been  done  evincing  any  in- 
tention to  acquire  a  new  domicil. 

In  Hannon  v.  Grizzard,  89  N.  Car.  115,  the 
plaintiff  was  in  the  service  of  the  federal  gov- 
ernment at  Washington,  having  received  an 
appointment  as  watchman  under  the  treasury 
department,  but  continued  to  pay  poll  tax  and 
vote  in  North  Carolina,  and  spent  a  part  of 
each  year  at  his  home  there.  It  was  held  that 
his  constitutional  residence  remained  un- 
changed, and  that  it  was  not  error  to  refuse  to 
charge  the  jury  that  he  had  not  shown  an 
actual  bona  fide  residence  in  North  Carolina,  he 
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that  if  the  office  is  irrevocably  conferred  for  life,  the  law  fixes  the  domicil  of 
the  official  at  the  place  where  his  functions  are  to  be  performed.1 

14.  Persons  in  Army  and  Navy  —  a.  Service  under  Own  Government.  — 
The  domicil  of  a  person  who  enters  the  military  or  naval  service  of  his  own 
country  remains  unchanged.* 


being  a  single  man  and  sleeping  and  boarding 
in  Washington  during  his  stay  there  while 
.acting  as  watchman. 

Power  to  Change.  —  There  is  nothing  to  pre- 
vent a  person  holding  a  public  office  from 
changing  his  domicil  to  the  place  where  he  re- 
sides during  his  term  of  office,  if  he  chooses  to 
do  so,  and  the  question  of  an  intention  to  effect 
such  change  is  one  of  fact  for  the  jury,  to  be 
gathered  from  the  facts  and  circumstances  of 
the  case.  Mooar  v.  Harvey,  128  Mass.  219. 
See  also  People  v.  Holden,  28  Cal.  123; 
Darragh  v.  Bird,  3  Oregon  229;  Wood  v. 
Fitzgerald,  3  Oregon  568. 

1.  Effect  of  Life  Tenure.  —  See  Com.  v.  Jones, 
12  Pa.  St.  365,  citing  Phillimore  on  Domicil,  p. 
61.  And  see  Jacobs  on  Domicil,  §  308,  citing 
Westlake  on  Priv.  International  Law  (1st  ed.) 
No.  44. 

2.  Soldiers  and  Sailors.  —  Firebrace  v.  Fire- 
Tjrace,  4  Prob.  Div.  63;  Exp.  Cunningham,  13 
■Q.  B.  Div.  418;  Yelverton  v.  Yelverton,  1  Sw. 
■&  Tr.  574;  Knowlton  v.  Knowlton,  155  111.  158. 
See  also  In  re  Patience,  29  Ch.  Div.  976;  Lau- 
derdale Peerage,  L.  R.  10  App.  692;  Langheed 
v.  Murray,  17  Can.  L.  T.  105;  Brewer  v. 
Linnaeus,  36  Me.  428;  Crawford  v.  Wilson,  4 
Barb.  (N.  Y.)  504;  Taylor  v.  Reading,  4  Brews. 
(Pa.)  439;  Williams  v.  Saunders,  5  Coldw. 
<Tenn.)6o;  Egan  v.  Lumsden,  2  Disney  (Ohio) 
168. 

"  If  a  natural-born  subject,  domiciled  in 
England,  enters  into  her  majesty's  service, 
and  goes  abroad  at  the  queen's  command  into 
foreign  service,  it  is  quite  clear  that  his  orig- 
inal domicil  has  not  been  parted  with  by  him. 
He  goes  for  a  temporary  purpose,  and  is  sup- 
posed to  be  there  for  a  time  only,  but  not  for 
the  purpose  of  fixing  his  permanent  abode 
abroad."    Atty.-Gen.  v.  Napier,  6  Exch.  217. 

Illustrations.  —  A  Scotchman  went  to  Eng- 
land in  181 1,  at  the  age  of  sixteen,  and  remained 
in  the  English  naval  service  until  his  death  in 
1848.  It  was  held  that  he  had  not  lost  his 
-domicil  of  origin.  Brown  v.  Smith,  15  Beav. 
444. 

A.  was  born  in  England,  and  at  the  age  of 
nine  year9  accompanied  his  father  to  the  island 
of  Jersey,  where  he  resided  for  eleven  years, 
partly  with  his  father  and  at  times  with  an 
uncle.  He  then,  being  still  under  age,  en- 
tered the  royal  navy  and  was  on  some  one  of 
her  majesty's  ships  until  he  died.  The  father 
continued  to  live  in  the  same  island  until  the 
time  of  the  son's  death.  It  was  held  that  at 
the  time  the  deceased  went  to  sea,  his  domicil 
was  that  of  his  father,  namely,  at  Jersey,  and 
that  as  he  never  afterwards  acquired  a  new 
one,  that  was  his  domicil  when  he  died.  In 
Goods  of  Patten,  6  Jur.  N.  S.  151. 

Applicable  to  Acquired  Domicil.  —  The  rule 
that  a  British  subject  does  not,  by  entering 
into  and  remaining  in  the  military  service  of 
the  crown,  abandon  the  domicil  which  he  had 
when  he  enteied  into  the  service,  applies  to  an 


acquired  domicil  as  well  as  to  a  domicil  of 
origin.    In  re  Macreight,  30  Ch.  Div.  165. 
Statute  of  Limitation  Runs  in  Favor  of  a  Soldier. 

—  In  Graham  v.  Com.,  51  Pa.  St.  255,  88  Am. 
Dec.  5S1,  it  was  held  that  a  person  who  en- 
tered the  service  of  the  United  States  as  a  sol- 
dier during  the  civil  war  did  not  cease  to  be 
"  an  inhabitant  and  usually  a  resident  of  the 
state  "  within  the  meaning  of  the  Pennsylvania 
statute  (Act  of  March  31,  i860,  £  77),  which, 
after  fixing  a  limitation  of  two  years  within 
which  certain  misdemeanors  mentioned  in  the 
act  might  be  prosecuted,  provided  that  where 
any  offender  "  shall  not  have  been  an  inhab- 
itant of  the  state,  or  usual  resident  therein  dur- 
ing the  respective  times  for  which  he  shall  be 
subject  and  liable  to  prosecution,"  he  shall 
be  subject  within  a  similar  period  of  time 
during  which  he  shall  be  an  inhabitant  of,  or 
usually  a  resident  within,  the  state. 

Soldier  Not  a  Nonresident  under  Attachment 
Statute. — In  Tibbitts?'.  Tovvnsend,  15  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  221,  it  was  held  that  be- 
coming attached  to  the  army  in  the  military 
service  of  the  United  States  as  a  volunteer  did 
not  terminate  a  regular  fixed  residence  of  a 
citizen  of  New  York  so  as  to  subject  his  prop- 
erty to  attachment  under  section  229  of  the 
code  of  that  state,  providing  for  the  attach- 
ment of  the  property  of  a  nonresident  debtor. 
See  the  title  Attachment,  vol.  3,  p.  197. 

Half-pay  Officer.  —  An  English  officer  in  the 
navy  upon  half  pay  went  to  India,  and  re- 
mained there  as  a  merchant  for  ten  years, 
when  he  died,  having  acquired  a  very  large 
fortune  there.  He  always  received  his  half 
pay,  and  from  time  to  time  applied  for  and 
received  fresh  leave  of  absence.  It  was  held 
that  he  was  domiciled  in  India,  and  that  legacy 
duty  did  not  attach  upon  his  property  there. 
Cockerell  v.  Cockerell,  2  Jur.  N.  S.  727. 

May  Change.  —  Although  a  soldier,  while  in 
the  army,  neither  acquires  nor  loses  his  resi- 
dence in  the  state  in  which  his  domicil  was 
when  he  entered  the  army,  yet  it  is  as  compe- 
tent for  a  soldier  to  abandon  a  demicil  and 
acquire  a  new  one  as  it  is  for  any  other  citi- 
zen; and  his  purchasing  or  renting  a  dwelling 
house,  to  which  he  removes  his  family  and  in 
which  he  lives,  are  evidence  of  a  change  of 
domicil,  in  the  absence  of  any  fact  manifesting 
an  intention  not  to  remain  permanently  in 
such  new  domicil.  Ames  v.  Duryea,  6  Lans. 
(N.  Y.)  155,  affirmed  61  N.  Y.  609.  'To  the 
same  effect  see  Mooar  v.  Harvey,  128  Mass. 
219.  See  also  Hodgson  v.  De  Beauchcsne,  12 
Moo.  P.  C.  285;  Remey  y.  Board  of  Equaliza- 
tion, 80  Iowa  470. 

Employees  of  East  India  Company.  —  The  domi- 
cil of  persons  in  the  military  service  of  the 
East  India  Company  has  been  discussed  in 
several  cases,  but  the  question  is  now  of  little 
practical  value.  See  Craigie  v.  Lewin,  7  Jur. 
519;  Drevon  v.  Drevon,  10  Jur,  N.  S.  717; 
Atty.-Gen.  v.  Napier,  6  Exch.  217;  Atty.-Gen. 
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b.  Service  under  Foreign  Government.  —  It  has  been  said  in  a  case 
decided  in  the  United  States  that  when  a  person  performs  temporary  military 
service  under  a  foreign  sovereign,  such  service  may  not  be  conclusive  evidence 
of  domicil,  but  it  is  certainly  a  fact  powerfully  contributing  to  establish  the 
domicil.1  And  in  an  English  case  it  was  said  that  an  English  subject  entering 
into  the  military  or  naval  service  of  a  foreign  power  acquires  a  domicil  in  the 
country  of  that  power.* 

15.  Sailors.  — ■  It  has  been  stated  as  a  general  rule  with  reference  to  a  sailor, 
that  if  he  is  married  his  domicil  is  the  place  where  his  family  dwells,  and  if  he 
has  never  been  married  his  domicil  is  the  place  where  it  was  fixed  when  he 
first  went  to  sea  as  a  mariner.3  If  a  sailor  has  friends,  property,  or  business 
interests  in  a  certain  place,  and  is  in  the  habit  of  spending  his  time,  when  not 
at  sea,  at  such  place,  this  place  is  to  be  regarded  as  his  domicil.4  A  sailor 
does  not  lose  his  domicil  though  he  may  have  been  absent  therefrom  for  years.5 


v.  Pottinger,  6  H.  &  N.  733;  Jopp  v.  Wood,  4 
DeG.  J.  &  S.  616. 

1.  Presumption  from  Service  under  Foreign 
Government.  —  State  ex  re/.  Graham,  39  Ala. 
454- 

Involuntary  Military  Service  in  a  foreign  army 
by  a  citizen  of  the  United  States,  and  the  ac- 
ceptance of  a  bounty  therefor,  do  not  have  the 
effect  to  deprive  him  of  his  citizenship  here. 
State  v.  Adams,  45  Iowa  99,  24  Am.  Rep.  760. 
See  generally  the  title  Citizenship,  vol.  6,  p. 
14- 

2.  Foreign  Domicil  Acquired  by  Foreign  Service. 

—  Ex  p.  Cunningham,  13  Q.  B.  Div.  418.  See 
also  President  v.  Drummond,  33  Beav.  449; 
and  see  Dicey  on  Conflict  of  Laws  148. 

3.  Sailors.  —  Matter  of  Scott,  1  Daly  (N.  Y.) 
534;  Sherwood  v.  Judd,  3  Bradf.  (N.  Y.)  267. 
See  also  Reg  v.  East  Stonehouse,  4  El.  &  Bl. 
901,  82  E.  C.  L.  901;  Stockton  v.  Staples, 
66  Me.  197;  Porterfield  v.  Augusta,  67  Me. 
556;  Bangs  v.  Brewster,  111  Mass.  382. 

"  If  he  is  a  mariner,  his  calling  is  one  that 
compels  him,  as  a  means  of  livelihood^  to  trav- 
erse the  sea  from  one  port  or  place  to  another, 
and,  while  the  voyage  continues  for  which  he 
has  shipped,  his  place  of  abode  is  the  vessel  to, 
which  he  belongs,  whether  she  is  temporarily 
in  port  or  pursuing  her  course  over  the  ocean. 
In  the  short  intervals  that  elapse,  in  following 
such  a  vocation,  between  the  termination  of 
one  voyage  to  the  beginning  ol  another,  his 
place  of  abode  is  necessarily  upon  the  land, 
but  he  does  not  change  his  domicil  or  acquire 
a  new  one  unless  his  acts  clearly  indicate  that 
he  has  done  so  by  making  some  one  particular 
place  or  country  his  residence,  with  no  present 
purpose  of  changing  it.  If  it  is  usual  with 
him,  when  out  of  employment,  to  ship  in  any 
vessel  the  master  of  which  will  engage  him, 
wholly  indifferent  as  to  the  place  or  connfy  to 
which  she  belongs,  or  as  to  the  part  of  the 
world  in  which  he  may  find  himself  when  the 
contract  is  at  an  end,  then  it  is  inferable  that 
no  intention  existed  to  acquire  a  new  domicil, 
but  to  suffer  that  to  continue  which  he  had 
when  he  commenced  his  vocation  as  a  mariner. 
Another  circumstance,  and  generally  a  con- 
trolling one,  is  that  he  is  a  married  man,  whose 
residence  is  naturally  at  the  place  and  in  the 
country  where  his  wife  and  family  dwell." 
Matter  of  Bye,  2  Daly  (N.  Y.)  525. 

Acquisition  by  a  Foreign  Sailor. — "  A  foreigner 
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continuously  and  exclusively  employed  in  the 
vessels  of  a  nation  may,  by  length  of  time,  ac- 
quire a  residence  in  that  nation  as  effectually 
as  though  he  had  remained  upon  the  land 
within  its  boundaries;  for  vessels  are  subject 
to  the  jurisdiction  of  the  country  to  which  they 
belong,  and,  for  certain  purposes,  are  regarded 
as  part  of  its  territory."  Matter  of  Bye,  2 
Daly  (N.  Y.)  525. 

4.  Place  Where  Friends  Live  or  Property  Situ- 
ated. —  Sherwood  v.  J  udd,  3  Bradf.  (N.  Y.)  267. 
See  also  Granby  v.  Amherst,  7  Mass.  1. 

In  Guierz'.  O'Daniel,  1  Binn.  (Pa.)  350,  note, 
the  court  said:  "  It  is  not  exclusively  by  any 
particular  act  that  a  domicil,  generally  speak- 
ing, is  acquired;  but  by  a  train  of  conduct 
manifesting  that  the  country  in  which  he  died 
was  the  place  of  his  choice,  and  to  all  appear- 
ance, of  his  intended  residence.  The  sailor 
who  spends  whole  years  in  combating  the 
winds  and  waves,  and  the  contented  husband- 
man whose  devious  steps  seldom  pass  the  lim- 
its of  his  farm,  may,  in  their  different  walks 
of  life,  exhibit  equal  evidence  of  being  domi- 
ciled in  a  country.  Every  circumstance  in  the 
conduct  of  old  Guier  and  his  son  Thomas,  tak-  i 
ing  into  view  the  unsettled  mode  of  life  of  the 
latter,  affords  the  fullest  proof  that  they  were 
both  domiciled  in  Delaware.  If  the  proof  be 
stronger  in  either  case  it  is  in  the  case  of 
Thomas,  who,  though  employed  in  traversing- 
the  globe  from  clime  to  clime,  constantly  re- 
turned to  Wilmington,  the  source  and  centre 
of  his  business,  the  seat  and,  abode  of  his 
friends  and  connections.  His  '  heart  un- 
traveled  '  appears  to  have  been  immovably 
fixed  on  the  spot  to  which  he  was  attached  by 
the  powerful  tie  of  interest  and  the  strongest 
obligations  of  social  duty,  and  never  for  a 
moment  to  have  pointed  a  wish  to  any  other 
country." 

Winter  Boarding  Place.  —  In  Boothbay  v. 
Wiscasset,  3  Me.  354,  it  was  held  that  the  dom- 
icil of  a  fisherman  who  usually  lived  in  his 
boat  in  the  summer  was  the  place  to  which  he 
most  usually  resorted  in  the  winter  for  board. 

5.  Not  Lost  During  Absence.  —  Hallet  v.  Bas- 
sett,  100  Mass.  167.  See  also  Aikman  v. 
Aikman,  3  Macq.  H.  L.  Cas.  854;  Thorndike 
v.  Boston,  1  Met.  (Mass.)  242;  Abington  v. 
Boston,  4  Mass.  312;  Granby  v.  Amherst,  7 
Mass.  1;  Crawford  v.  Wilson,  4  Barb.  (N.  Y.y 
504. 
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Definition. 


DOMINION.  (^See  also  DOMAIN,  ante.)  —  Dominion  is  the  right  in  a  thing 
from  which  arises  the  power  of  disposition  and  the  right  of  claiming  it  from 
others.1 


1.  Dominion  —  Grant.  —  In  Baker  v.  Westcott, 
73  Tex.  129,  it  was  held  that  an  instrument 
executed  in  Texas  in  1841  binding  the  maker 
to  convey  to  a  citizen  of  another  state  land 
situated  in  Texas  whenever  such  citizen  should 
become  a  citizen  of  Texas,  which  contained  the 
language  usually  used  where  conveyances 
were  made  under  the  civil  law  by  notarial  act, 
such  as,  "  I  dispossess  myself  of,  and  for  my 
heirs  and  assigns  relinquish  the  dominion  and 
possession  of,  the  said  tract  of  land,"  etc.,  and 
"  I  pray  the  courts  of  competent  jurisdiction 
to  declare  and  compel  me,  my  heirs  and 
assigns,  to  perform  the  same,"  etc.,  passed 
the  title.  The  court  said:  "'  I  dispossess 
myself  of,  and  for  my  heirs  and  assigns  relin- 
quish the  dominion  and  possession  of,  the  said 
tract  of  land  before  described,  which  I  have 
acquired  by  the  before  mentioned  title,  in 
favor  of  said  John  Westcott,  that  whenever  he 
becomes  a  citizen  of  the  republic  of  Texas,  or 
any  person  or  persons  being  a  citizen  or  citi- 
zens of  the  said  republic  of  Texas  to  whom  he 
may  transfer  this  covenant,  his  heirs  or 
assigns  may  enjoy  and  possess  the  same  as 
any  other  thing  acquired  under  just  and  legal 
title,  and  who  for  the  rights  and  privileges 
may  hold  and  legally  represent,  and  I  confer 
upon  the  said  John  Westcott  as  ample  power 
as  I  may  possess  to  enter  upon  said  land  in 
person,  by  his  representative  or  representa- 
tives, his  or  their  heirs  or  assigns,  to  cut  and 
take  away  the  timber  and  grass  thereon,  to 
occupy,  use,  lease,  or  dispose  thereof  by  sale, 
to  any  citizen  of  Texas;  and  I  bind  myself,  my 
heirs  and  assigns,  to  make  good  this  covenant 
to  convey  as  aforesaid,  and  to  the  observance 
of  all  the  above  bind  myself,  ray  person,  and 
obligate  my  property,  present  and  future;  and 
do  hereby  renounce  the  laws  of  non  innume- 
rata  pecunia  no  intrtsque  y  pruebia,  and  all 
other  laws  which  favor  me  or  which  would 
enable  me  to  invalidate  this  instrument.  And 
I  pray  the  courts  of  competent  jurisdiction  to 
declare  and  compel  me,  my  heirs  and  assigns, 
to  perform  the  same  under  all  the  rigor  of  the 
law,  as  though  it  were  a  definite  sentence  of  a 
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competent  court  of  jurisdiction  on  a  matter  ad- 
judicated, consented,  and  agreed  to,  for  as  such 
I  will  admit  it,  the  testimony  etc.  We  think  it 
apparent  from  this  language  that  a  doubt  ex- 
isted in  the  minds  of  the  parties  as  to  the  right 
of  aliens  to  receive  a  conveyance  of  lands  situ- 
ate in  the  republic  of  Texas,  but  we  think  it 
also  apparent  that  it  was  the  intention  of  the 
grantor  by  the  terms  of  the  instrument  pres. 
ently  to  convey  to  the  grantee  the  title  of  the 
land  as  fully  and  completely  as  the  laws  of 
the  republic  would  permit.  The  words, '  I  dis- 
possess myself  of,  and  for  ray  heirs  and 
assigns  relinquish  the  dominion  and  posses- 
sion of,'  said  tract  of  land  in  favor  of  said 
John  Westcott,  import  that  it  was  intended  the 
entire  ownership  of  the  land  should  pass.  The 
word  dominion  means  perfect  control  in  right 
of  ownership,  and  indicates  that  it  was  the  in- 
tention to  make  the  instrument  as  effectual  as 
a  conveyance  as  it  was  possible  for  the  parlies 
to  make  it.  '  Dominion  in  full  is  defined  to  be 
the  right  in  a  thing,  from  which  arises  the 
power  of  disposition  and  the  right  of  claiming 
it  from  others.'  Coles  v.  Perry,  7  Tex.  145;  1 
White's  Recopilacion  342.  See  also  word 
Dominicum  in  Bouvier's  Law  Diet,  and  Whar- 
ton's Law  Diet.  The  word  was  doubtless  used 
in  the  instrument  in  question  in  the  sense  of 
the  Spanish  law,  as  other  expressions  used 
seem  clearly  to  indicate.  It  was  also,  doubt- 
less, the  purpose  of  the  parties  that  the  obligor 
should  be  bound  to  make  a  further  assurance 
of  title  to  Westcott  whenever  he  should  become 
a  citizen  of  the  state,  or  to  any  person  a  citizen 
of  the  state  to  whom  he  might  transfer  the 
covenant.  If,  however,  it  conveyed  the  title, 
we  do  not  think  an  obligation  to  make  further 
title  would  destroy  its  effect  as  a  conveyance. 
The  transaction  too'  place  after  the  adoption  of 
the  common  law,  and  no  technical  words  were 
necessary  in  order  to  make  a  conveyance 
under  that  law.  The  Act  of  February  5,  1840, 
gave  a  form  of  conveyance,  but  provided  that 
'  other  forms  not  contravening  the  laws  of  the 
land  should  not  be  invalidated.'  Pasch.  Dig., 
art.  1000." 
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By  A.  H.  F.  Lefroy,  M.  A.  (Oxon.)  Toronto,  Canada,  Barrister  at  Law. 

I.  Prefatory  Remarks  —  Formation  of  the  Dominion  of  Canada — Cana- 
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IL  Synopsis  of  the  Scheme  of  the  Canadian  Constitution  as  Contained 
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(3)  The  Raising  of  Money  by  Any  Mode  or  System  of  Taxation,  83. 
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(29)  Such  Classes  of  Subjects  as  Are  Expressly  Excepted  in  the 
Enumeration  of  the  Classes  of  Subjects  by  the  Act  Assigned 
Exclusively  to  the  Legislatures  of  the  Provinces,  94. 

IX.  Provincial  Legislatures  —  Powers  of,  94. 
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95- 
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Attacking  Same,  98. 

G.  Provincial  Powers  to  Impose  Duties  upon  Dominion  Officials  in  Certain 

Cases,  98. 

H.  Power  of  Legislatures  of  Ontario  and  Quebec  over  Acts  of  Old  Provinc 

of  Canada,  98. 

I.  The  Enumerated  Powers  of  Provincial  Legislatures,  99. 

(1)  The  Amendment  from  Time  to  Time,  Notwithstanding  Anything 

in  the  British  North  America  Act,  of  the  Constitution  of  the 
Province,  Except  as  Regards  the  Office  of  Lieutenant-Gov- 
ernor, 99. 

(2)  Direct  Taxation  Within  the  Province  in  Order  to  the  Raising 

of  a  Revenue  for  Provincial  Purposes,  100. 

(3)  The  Borrowi?ig  of  Money  on  the  Sole  Credit  of  the  Province,  101. 

(4)  The  Establishment  and  Tenure  of  Provincial  Offices,  and  the 

Appointment  and  Payment  of  Provincial  Officers,  101. 

(5)  The  Management  and  Sale  of  the  Public  Lands  Belonging  to 

the  Province,  and  of  the  Timber  and  Wood  Thereon,  102. 

(6)  The  Establishment,  Maintenance,  and  Management  of  Public 

and  Reformatory  Prisons  in  and  for  the  Province,  102. 

(7)  The  Establishment,  Maintenance,  and  Management  of  Hospi- 

tals, Asylums,  Charities,  and  Eleemosynary  Institutions  in  and 
for  the  Province,  Other  than  Marine  Hospitals,  102. 

(8)  Municipal  Institutions  in  the  Province,  102. 

(9)  Shop,  Saloon,  Tavern,  Auctioneer,  and  Other  Licenses  in  Order 

to  the  Raising  of  a  Revenueifor  Provincial,  Local,  or  Munici- 
pal Purposes, — Distinction  Between  Wholesale  and  Retail, 
103. 

(10)  Local  Works  and  Undertakings,  Other  than  Such  as  Are  of 

the  Follozving  Classes  : 
(a)  Lines  of  Steam  or  Other  Ships,  Railways,  Canals,  Tele- 
graphs, and  Other  Works  and  Undertakings  Connect- 
ing the  Province  with  Any  Other  or  Others  of  the 
Provinces,  or  Extending  Beyond  the  Limits  of  the 
Proz'ince,  105. 

(£)  Lines  of  Steamships  Between  the  Proz'ince  and  Any  British 
or  Foreign  Country,  106. 

(c)  Such  Works  as,  Although  Wholly  Situate  Within  the  Prov- 
ince, Are  Before  or  After  Their  Execution  Declared 
by  the  Parliament  of  Canada  to  Be  for  the  General 
Advantage  of  Canada  or  for  the  Advantage  of  Two  or 
More  of  the  Provinces,  106. 

(11)  The  Incorporation  of  Companies  with  Provincial  Objects,  107. 

(12)  Solemnization  of  Marriage  in  the  Proz'ince,  108. 

(13)  Property  and  Civil  Rights  in  the  Proz'ince,  108. 
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(14)  The  Administration  of  Justice  in  the  Province,  including  the 

Constitution,  Maintenance,  and  Organization  of  Provincial 
Courts,  Both  of  Civil  and  of  Criminal  Jurisdiction,  and 
Including  Procedure  in  Civil  Matters  in  Those  Courts,  no. 

(15)  The  Imposition  of  Punishment  by  Fine,  Penalty,  or  Imprison- 

ment, for  Enforcing  A  ny  Law  of  the  Province  Made  in  Feta- 
tion to  Any  Matter  Coming  Within  Any  of  the  Classes  of 
Subjects  Enumerated  in  This  Section,  in. 

(16)  Generally  All  Matters  of  a  Merely  Local  or  Private  Nature  in 

the  Province,  in. 

X.  Legislative  Power  over  Education,  113. 
XI.  Legislative  Power  over  Agriculture  and  Immigration,  115. 
XII.  Public  Property  under  the  British  North  America  Act;  and  as 
to  Schedule  3  Thereof,  115. 

t  Prefatory  Remarks  —  Formation  of  the  Dominion  of  Canada  —  Cana- 
dian Constitutional  Acts.  —  The  Dominion  of  Canada  was  first  established 
by  the  union  or  confederation  in  1867  of  the  British  North  American  provinces 
of  Nova  Scotia,  New  Brunswick,  and  Canada,  the  last  of  which  had  been 
formed  in  1840  by  a  union  of  the  provinces  of  Upper  Canada  and  Lower  Can- 
ada, and  was  now  in  1867  redivided  under  the  names  of  Ontario  and  Quebec, 
as  two  separate  provinces  of  the  new  Dominion.  The  North-West  Terri- 
tories, which  comprise  all  of  what  is  now  the  area  of  the  Dominion  not 
included  within  the  limits  of  any  province  or  of  the  District  of  Keewatin  pres- 
ently to  be  referred  to,  were  ceded  to  the  Dominion  by  Imperial  Order  in 
Council  of  June  24th,  1870,  pursuant  to  power  conferred  by  section  146  of  the 
British  North  America  Act,  1867,  and  full  authority  conferred  upon  the  Parlia- 
ment of  Canada  to  legislate  for  the  future  welfare  and  good  government  of 
the  said  territories.  In  1870  the  province  of  Manitoba  was  carved  out  of  these 
North-West  Territories  by  Dominion  Act,  33  Vict.,  c.  3,  confirmed  by  Imp. 
34-35  Vict.,  c.  28,  and  made  one  of  the  provinces  of  the  Dominion.  British 
Columbia  was  also  admitted  as  a  province  of  the  Dominion  by  Order  in  Coun- 
cil of  May  16th,  1871,  and  Prince  Edward  Island  by  Order  in  Council  of 
June  26th,  1873^  In  1876  an  Act  was  passed  by  the  Dominion  Parliament 
erecting  into  a  separate  government  under  the  name  of  the  District  of  Kee- 
watin the  portion  of  the  North-West  Territories  lying  to  the  north  of  Mani- 
toba. The  above  Orders  in  Council  admitting  new  provinces,  as  also  the 
Dominion  Act  establishing  the  province  of  Manitoba,  all  provide  that  the  pro- 
visions of  the  British  North  America  Act,  1867,  Imp.  30  Vict.,  c.  3,  shall, 
with  some  minor  variations  in  each  case  not  affecting  the  main  features  of  the 
constitution,  be  applicable  to  each  of  the  said  provinces  "  in  the  same  way 
and  to  the  like  extent  as  they  apply  to  the  several  provinces  of  Canada,  and 

Explanatory  Note.  —  As  the  various  enumer-  found  a  short  and  useful  statement  of  the  con- 

ated    powers   of    the    Dominion    Parliament  stitutional  history  of  the  Canadian  provinces, 

and  of  the  provincial  legislatures  have  be-  Other   works  dealing  with    the  Constitu- 

come,  in  the  minds  of  Canadian  lawyers,  in  tion  of  Canada  are: 

a  measure  identified  with  the  numbering  of  Parliamentary  Government  in  the  British 
the  British  North  America  Act.it  has  been  Colonies,  Alpheus  Todd,  2d  ed.  (London,  1894); 
deemed  desirable  to  adopt  such  numbering  in  Legislative  Power  in  Canada,  A.  H.  F.  Lefroy 
this  article.  This  statement  explains  the  de-  (Toronto,  1898);  Confederation  Law  of  Can- 
parture  in  this  article  from  the  usual  Encyci.o-  ada,  G.  J.  Wheeler  (London,  1897);  Parlia- 
P/edia  form.  mentary  Procedure  and  Government  in 
1.  As  to  the  North-West  Territories  and  the  Vari-  Canada,  J.  G.  Bourinot,  2d  ed.  (Montreal, 
ous  Dominion  Acts  Providing  for  Their  Govern-  1892);  Manual  of  the  Constitutional  History  of 
ment,  and  the  above  Orders  in  Council  admit-  Canada,  J.  G.  Bourinot  (Montreal,  18S8); 
ting  new  provinces,  reference  may  be  made  to  Documents  Illustrative  of  the  Canadian  Con- 
Clement's  Law  of  the  Canadian  Constitution  stitution,  William  Houston  (Toronto,  1891); 
(Toronto,  1892),  chapters  xiii.-xvi.,  and  to  the  Confederation  Documents  hitherto  unpub- 
Appendix  to  Munro's  Constitution  of  Canada  lished,  Joseph  Pope  (Toronto,  1895);  Constitu- 
(C  imbridge,  1889),  in  chapter  2  of  which  will  be  tion  of  Canada,  Joseph  Doutre  (Montreal,  1880). 

45  Volume  X. 


Scheme  of  the 


DOMINION  OF  CANADA. 


Canadian  Constitution. 


as  if  (each  of  the  said  provinces]  had  been  one  of  the  provinces  originally- 
united  by  the  said  Act."  With  the  provisions  and  interpretation  of  the 
British  North  America  Act,  1867,  this  article  will  be  mainly  concerned, 
especially  with  those  portions  of  it  which  distribute  legislative  power  over  the 
internal  affairs  of  the  Dominion  between  the  federal  or  Dominion  Parliament 
on  the  one  hand  and  the  various  provincial  legislatures  on  the  other.  The 
written  portion  of  the  constitution  of  the  Dominion,  in  the  sense  in  which  the 
word  "  constitution  "  is  generally  used,  is  to  be  found  in  it,  supplemented  or 
amended  by  the  British  North  America  Act,  1871,  Imp.  34-35  Vict.,  c.  28,  as 
to  the  power  of  the  Dominion  Parliament  to  establish  new  provinces  in  any 
territories  of  the  Dominion,  and  provide  for  their  constitution  and  adminis- 
tration, and  also  to  alter  the  limits  of  existing  provinces  and  to  legislate  for 
territories  not  included  in  any  province  —  the  Parliament  of  Canada  Act,  1875, 
Imp.  38-39  Vict.,  c.  38,  substituting  a  new  section  for  section  18  of  the  British 
North  America  Act,  18C7,  as  to  the  privileges,  immunities,  and  powers  of  the 
Dominion  Senate  and  House  of  Commons  and  of  the  members  thereof 
respectively  —  and  the  British  North  America  Act,  1886,  49-50  Vict.  ,c.  35,  as 
to  the  representation  in  the  Parliament  of  Canada  of  territories  which  for  the 
time  being  form  part  of  the  Dominion,  but  are  not  included  in  any  province. 
To  these  may  be  added  the  Canada  (Ontario  Boundaiy)  Act,  1887,  Imp.  52-53 
Vict.,  c.  28;  the  Canadian  Speaker  (Appointment  of  Deputy)  Act,  1895,  Imp. 
59  Vict.,  c.  3;  and  also  the  Statute  Law  Revision  Act,  1893,  56  Vict.,  c.  14, 
repealing  certain  sections  of  the  British  North  America  Act,  1867,  which  had 
by  lapse  of  time  become  unnecessary.  In  these  statutes  is  to  be  found  the 
written  portion  of  the  federal  constitution  of  Canada.  As  to  the  unwritten 
portion  we  may  say  of  both  the  Dominion  and  provincial  governments: 
"  That  great  body  of  unwritten  conventions,  usages,  and  understandings  which 
have  in  the  course  of  time  grown  up  in  the  practical  working  of  the  English 
constitution  form  as  important  a  part  of  the  political  system  of  Canada  as  the 
fundamental  law  itself  which  governs  the  federation."  1 

II.  Synopsis  of  the  Scheme  of  the  Canadian  Constitution  as  Contained 

IN  THE  BKITISH  NORTH  AMERICA  ACT,  1867  —  ITS  GENERAL  ANALOGY  TO  THE 

Constitution  of  the  United  Kingdom.  —  A  royal  proclamation,  issued  on 
May  22d,  1867,  to  take  effect  on  July  1st,  1867,  established  the  Dominion  of 
Canada  under  the  provisions  of  the  British  North  America  Act,  1867,  which 
recites  that  the  provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick  had 
expressed  their  desire  to  be  federally  united  into  one  Dominion  under  the 
Crown  of  the  United  Kingdom  of  Great  Britain  and  Ireland  with  a  constitu- 
tion similar  in  principle  to  that  of  the  United  Kingdom.  It  seems  proper  to 
give  a  short  account  of  the  general  features  of  the  scheme  thus  provided,  for 
the  better  understanding  of  what  is  to  follow.  Under  the  provisions  of  this 
fundamental  Act  the  executive  government  and  authority  of  and  over  Canada 
continue  and  are  vested  in  the  Queen,  who  appoints  a  Governor-General  as 
chief  executive  officer  to  carry  on  the  government  of  Canada  on  her  behalf 
and  in  her  name.  This  he  has  to  do  by  and  with  the  advice  of  "  the  Queen's 
Privy  Council  for  Canada,"  whose  members  are  chosen  and  removed  by  him- 
self, and  who  in  accordance  with  the  system  of  responsible  cabinet  government 
existing  in  Canada  comprise  the  ministry  of  the  day.  There  is  one  Parliament 
for  Canada,  consisting  of  the  Sovereign,  an  upper  house  styled  the  Senate, 
and  the  House  of  Commons,  which  is  required  to  hold  a  session  once  at  least 
in  every  year.  The  Senate  consists  of  eighty-one  members,  appointed  by 
the  Governor-General  from  time  to  time  in  the  Queen's  name,  twenty-four  from 
each  of  the  provinces  of  Ontario  and  Quebec,  ten  from  each  of  the  provinces  of 


1.  Maple  Leaves,  at  p.  37,  being  a  paper  on  Responsible  Government  in  Canada,  by  J.  G. 

Bourinot,  1890-1. 
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Nova  Scotia  and  New  Brunswick,  four  from  Prince  Edward  Island,  three  from 
British  Columbia,  four  from  Manitoba,  and  two  from  the  North-West  Terri- 
tories. The  senators  hold  their  places  for  life,  and  have  to  possess  a  property 
qualification  of  four  thousand  dollars  over  all  liabilities.  The  Governor- 
General  appoints  from  among  the  senators  a  Speaker  of  the  Senate,  and  may 
remove  him  and  appoint  another.  The  Dominion  House  of  Commons  is 
summoned  and  called  together  from  time  to  time  by  the  Governor-General, 
who  may  also  dissolve  the  same.  Its  numbers  may  be  from  time  to  time 
increased  by  the  Dominion  Parliament,  but  Quebec  is  always  to  have  a  fixed 
number  of  sixty-five  members,  and  each  of  the  other  provinces  a  correspond- 
ing number  of  members  in  proportion  to  population.  At  present  it  consists 
of  two  hundred  and  thirteen  members.  The  Dominion  Parliament  has  power 
over  the  qualifications  of  members  of  the  House  of  Commons,  over  the  right 
to  vote  for  such  members,  the  proceedings  at  elections,  trial  of  controverted 
elections,  etc.  The  House  of  Commons  elects  its  own  speaker,  and  continues 
for  five  years,  if  not  before  dissolved.  The  relations  between  the  House  of 
Commons  and  the  Senate  in  respect  to  appropriation  and  tax  bills  and  other- 
wise are  analogous  to  those  existing  between  the  Houses  of  Lords  and  Com- 
mons in  Great  Britain.  When  a  bill  has  passed  both  houses  it  is  presented 
to  the  Governor-General  for  the  Queen's  assent,  who  then  declares  either  that 
he  assents  thereto  in  the  Queen's  name,  or  that  he  withholds  the  Queen's 
assent,  or  that  he  reserves  the  bill  for  the  signification  of  the  Queen's  pleasure. 
When  he  assents  to  a  bill  in  the  Queen's  name,  a  copy  of  it  is  sent  to  the 
Imperial  Government,  and  may  be  disallowed  by  it  within  two  years  after 
receipt  thereof.  Of  course  this  power  of  disallowance,  as  also  the  like  power 
possessed  by  the  Governor-General  over  provincial  Acts,  is  exercised  subject 
to  usage  and  convention  with  which  we  are  not  here  concerned.  For  each 
province  of  the  confederation  the  constitution  provides  a  lieutenant- 
governor,  appointed  by  the  Governor-General  in  Council,  who  holds  office 
during  the  pleasure  of  the  latter,  but  may  not  be  removed  within  five  years 
except  for  cause  assigned.  He  is,  in  each  case,  assisted  in  the  discharge  of  his 
duties  by  an  executive  council,  appointed  by  himself,  comprising  the  pro- 
vincial ministry,  and  discharging  in  regard  to  the  province  functions  similar 
to  those  discharged  by  the  Dominion  Privy  Council  in  regard  to  the 
Dominion.  Each  province  has  also  a  legislature  of  its  own,  consisting  in  the 
case  of  Ontario,  New  Brunswick,  Manitoba,  British  Columbia  and  Prince 
Edward  Island,  of  a  single  house  styled  the  Legislative  Assembly,  but  in  the 
case  of  Quebec  and  Nova  Scotia  of  a  Legislative  Council  and  a  Legislative 
Assembly,  the  members  of  the  former  being  appointed  by  the  lieutenant- 
governors,  and  holding  office  for  life.  The  Prince  Edward  Island  legislature 
is,  however,  an  amalgamation  of  the  old  Legislative  Council  (the  members  of 
which  were,  and  their  present  representatives  still  are,  elected  by  voters  pos- 
sessed of  a  small  property  qualification)  and  the  House  of  Assembly.  The 
lieutenant-governors  are  a  part  of  their  respective  provincial  legislatures,  as 
the  Governor-General  is  of  the  Dominion  Parliament,  and  have  analogous 
functions  in  regard  to  bills  which  have  passed  the  house  or  houses,  either 
assenting  to  them,  or  withholding  assent,  or  reserving  them  for  the  considera- 
tion of  the  Governor-General ;  and  any  provincial  Act  may  be  disallowed  by  the 
Governor-General  within  one  year  after  he  has  received  a  copy  of  it.  To 
the  Dominion  Parliament  on  the  one  hand,  and  the  provincial  legislatures  on 
the  other,  the  British  North  America  Act,  1867,  assigns  certain  legislative 
powers,  for  the  most  part  exclusive,  over  specific  subject-matters  and  in  addition 
confers  upon  the  Dominion  Parliament  power  to  make  laws  for  the  peace,  order, 
and  good  government  of  Canada  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects  assigned  exclusively  to  the  legislatures  of  the  provinces.  These 
legislative  powers  will  be  referred  to  hereafter  in  detail.    The  Governor-General 
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appoints  the  judges  of  the  Superior,  District,  and  County  Courts  in  each  prov- 
ince, and  the  provincial  courts  have  cognizance  of  all  matters  of  litigation. 
There  is  no  system  of  federal  courts  in  Canada  as  in  the  United  States.  The 
only  federal  courts  are  the  Supreme  Court  and  the  Exchequer  Court  at 
Ottawa,  the  latter  dealing  with  claims  against  the  Crown  and  revenue  cases, 
and  the  former  with  appeals  from  it  and  from  the  various  provincial  courts  of 
last  resort.  Reverting  again  to  the  recital  in  the  British  North  America  Act, 
1867,  above  referred  to,  the  analogy  of  the  above  to  the  constitution  of  the 
United  Kingdom  is  very  apparent.  The  Sovereign  of  Great  Britain  occupies 
the  same  relation  to  the  Canadian  legislatures  as  to  the  Parliament  of  Great 
Britain,  acting,  however,  through  her  appointed  representatives,  and  on  the 
advice  of  different  sets  of  ministers.  The  relation  between  the  House  of  Lords 
and  the  popular  house  in  Great  Britain  is  reproduced,  as  far  as  may  be,  in 
that  between  the  Dominion  Senate  and  provincial  legislative  councils  on  the 
one  hand,  and  the  Dominion  and  provincial  popular  houses  on  the  other. 
The  absence  of  any  provision  prohibiting  members  of  the  Dominion  Cabinet  or 
the  provincial  executive  councils  from  being  members  of  the  legislature  during 
their  continuance  in  office,  together  with  the  power  of  dissolution  of  the  pop- 
ular houses  possessed  by  the  Governor-General  and  the  provincial  lieutenant- 
governors,  preserves  in  Canada  the  British  system  of  parliamentary  cabinet 
government.  And  other  and  less  obvious  features  might  also  be  cited,  such 
as  the  plenary  character  of  legislative  power  in  Canada,  which  illustrate  the 
way  in  which  the  framers  of  the  scheme  of  Canadian  confederation  sought  to 
follow,  so  far  as  was  possible  under  federal  conditions,  the  British  model.1 

III.  The  Imperial  Parliament  —  Its  Paramount  Authority.  —  The  powers 
of  legislation  conferred  upon  the  Dominion  Parliament  and  the  provincial  legis- 
latures respectively  by  the  British  North  America  Act,  1867,  are  conferred 
subject  to  the  sovereign  authority  of  the  Imperial  Parliament.2    But  the 


1.  They  will  be  found  discussed  at  some 
length  in  the  introductory  chapter  to  the  pres- 
ent writer's  work  on  Legislative  Power  in 
Canada. 

2.  Paramount  Authority  of  Imperial  Parliament. 

—  Thus  in  Smiles  v.  Belford,  23  Grant's  Ch. 
(U.  C.)  590,  1  Ont.  App.  436,  1  Cartw.  576,  it 
was  held  that  Imp.  5-6  Vict.,  c.  45,  as  to  copy- 
right, which  by  section  29  was  extended  to 
every  part  of  the  British  dominions,  applied 
to  Canada  notwithstanding  No.  23  of  section 
91,  B.  N.  A.  Act,  assigning  power  over  copy- 
right to  the  Dominion  Parliament,  and  an  in- 
junction was  granted  to  the  holder  of  an 
English  copyright  under  the  Imperial  Act  to 
restrain  a  Canadian  reprint.  And  so  Rout- 
ledge  v.  Low,  L.  R.  3  H.  L.  100,  also  a  case  of 
copyright. 

The  Canadian  power  over  copyright  in  view 
of  Imperial  Acts  and  treaties  has  been  the  sub- 
ject of  much  discussion  and  negotiation  be- 
tween the  Dominion  and  Imperial  governments 
not  yet  terminated.  Its  course  may  be  fol- 
lowed in  Dom.  Sess.  Pap.  1875,  No.  28;  i8go, 
No.  35;  1892,  No.  81;  1894,  No.  50;  1895,  No. 
81;  1896,  No.  8,  b. ;  Lefroy's  Legislative  Power 
in  Canada,  pp.  225-31. 

So,  again,  in  Reg.  v.  College  of  Physicians, 
etc.,  44  U.  C.  Q.  B.  564,  1  Cartw.  761,  it  was 
held  that  the  Imperial  Medical  Act  of  1868 
applied  to  Canada,  and  overrode  the  provin- 
cial Act  of  1874  as  to  tne  examination  of  appli- 
cants for  registration  as  medical  practitioners 
in  Ontario. 

Compare,  also,  as  to  paramount  authority  of 
Imperial  Parliament,  Fredericton  v.  Reg.,  3 


Can.  Sup.  Ct.  Rep.  529,  530,  557,  558,  561,  2 
Cartw.  30,  51,  54;  Any. -Gen.  v.  Atty.-Gen., 
20  Ont.  Rep.  245,  5  Cartw.  546;  Thrasher 
Case,  1  British  Columbia  (pt.  1)  214;  Ex  p. 
Renaud,  14  New  Bruns.  274,  2  Cartw.  447, 
where  the  Colonial  Laws  Validity  Act,  Imp. 
28-29  Vict.,  c.  63,  §  2,  is  referred  to  as  a  clear 
statutory  recognition  of  Imperial  supremacy; 
Reg.  v.  Brierly,  14  Ont.  Rep.  531,  4  Cartw. 
670;  Merchants'  Bank  v.  Gillespie,  10  Can. 
Sup.  Ct.  Rep.  312,  324,  as  to  Joint  Stock  Com- 
panies Acts;  Exp.  Worms,  22  L.  C.  Jur.  in, 
2  Cartw.  315,  as  to  the  Imperial  Extradition 
Act;  Metherell  v.  Medical  Council,  2  British 
Columbia  189.  Compare  on  the  same  point 
Apollo  Candle  Co.  v.  Powell.  4  N.  S.  W.  167; 
Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.),  c.  7; 
Lewis's  Essay  on  Government  of  Dependen- 
cies, ed.  1891,  at  pp.  91-2,  155-6;  Tarring's 
Law  of  the  Colonies  (2d  ed.),  pp.  33-4;  Pro- 
fessor A.  V.  Dicey  in  Law  Quarterly  Rev.,  vol. 
14,  p.  198;  Imp.  6  Geo.  III.,  c.  12;  31  Geo. 
III.,  c.  31,  46. 

For  an  appeal  since  confederation  by  a  pro- 
vincial government  to  the  supreme  jurisdic- 
tion of  the  Imperial  Parliament,  see  Dom. 
Sess.  Pap.  1877,  No.  86. 

Thus  the  view  expressed  by  a  few  judges 
that  "  exclusively  "  in  sections  91  and  92  B. 
N.  A.  Act  means  exclusively  of  the  Imperial 
Parliament,  is  entirely  overruled  by  authority. 
See  for  such  view  Reg.  v.  Taylor,  36  U.  C.  Q. 
B.  183;  Holmes  v.  Temple,  S  Quebec  L.  Rep. 
351,  2  Cartw.  396.  Compare  The  Royal,  9 
Quebec  L.  Rep.  14S,  151.  It  is  expressly 
referred  to  and  disapproved  of  in  Angers  v. 
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intention  of  an  Imperial  Act  to  apply  to  the  colonies,  and  a  fortiori  the  self- 
governing  colonies,  must  be  clearly  expressed  or  implied.1 

IV.  Pre-confederation  Constitutions  —  Brief  Statement  as  to.  —  The 

constitutions  of  Nova  Scotia,  New  Brunswick,  and  Prince  Edward  Island,  as 
they  existed  at  the  time  these  provinces  respectively  became  included  in  the 
Canadian  confederation,  did  not  rest  upon  any  formal  charter,  but  were 
derived  from  the  terms  of  the  royal  commissions  to  the  governors  and  lieu- 
tenant-governors, and  from  the  instructions  which  accompanied  the  same, 
moulded  from  time  to  time  by  despatches  from  secretaries  of  state,  conveying 
the  will  of  the  Sovereign,  and  by  Acts  of  the  local  legislature  assented  to  by 
the  Crown ;  and  the  whole  to  some  extent  interpreted  by  uniform  usage  and 
custom  in  the  colony.  In  each  there  was  an  executive  council  to  advise  and 
assist  the  governor,  a  legislative  council,  and  a  general  elective  assembly. 
In  the  governor,  legislative  council,  and  assembly  was  vested  the  local  law- 
making power.  In  all  these  colonies  the  system  of  responsible  parliamentary 
government  was  in  operation.  In  British  Columbia,  by  virtue  of  the  Imperial 
Act  to  provide  for  its  government,  21-22  Vict.,  c.  99,  the  Queen  appointed  a 
governor  who  by  his  commission  was  authorized  to  make  laws,  institutions, 
and  ordinances  for  the  peace,  order,  and  good  government  of  the  colony,  by 
proclamation  under  the  public  seal.  A  legislative  council  was  afterwards 
introduced,  which  was,  however,  by  local  ordinance  No.  147  of  34  Vict.,  abol- 
ished immediately  prior  to  the  entrance  of  this  province  into  the  union,  and  a 
legislative  assembly  of  wholly  elective  members  was  established  in  its  stead. 

The  present  provinces  of  Ontario  and  Quebec  represent  respectively  the 
provinces  of  Upper  and  Lower  Canada,  into  which  the  province  of  Quebec,  as 
created  and  established  by  royal  proclamation  of  1763  and  the  Quebec  Act, 
Imp.  14  Geo.  III.,  c.  83  (1774),  had  been  divided  by  the  Constitutional  Act  of 
1791,  31  Geo.  III.,  c.  31.  In  1840  the  Union  Act,  Imp.  3-4  Vict.,  c.  35,  again 
united  these  two  provinces  into  the  province  of  Canada  and  provided  for  the 
united  province  a  legislative  council  appointed  for  life  by  the  governor,  and 
an  elective  legislative  assembly.  The  system  of  responsible  government  was 
shortly  afterwards  introduced.  In  1856,  by  local  Act,  19  20  Vict.,  c.  140,  the 
legislative  council  was  made  elective. 

In  1864  a  conference  of  delegates  from  the  different  colonies  met  at  Quebec 
and  drew  up  a  number  of  resolutions  upon  which,  as  revised  by  the  delegates 
from  the  different  provinces  in  London,  the  British  North  America  Act,  1867, 
was  based,  receiving  the  royal  assent  on  March  29th,  1867.  This  Act  specially 
provides  (sections  64,  88),  that  the  constitution  of  the  executive  authority  and 
of  the  legislature  of  Nova  Scotia  and  New  Brunswick  respectively  shall,  sub- 
Queen  Ins.  Co.,  16  Can.  L.  J.  204,  I  Cartw.  App.  436,  1  Cartw.  576.  See  further  as  to  it 
149;  Smiles  v.  Belford,  1  Ont.  App.  442,  447,  some  articles  on  Federal  Government  in  Can- 
448,  1  Cartw.  578,  583,  584;  Tai  Singz/.  Maguire,  ada,  9  Can.  L.  T.  193,  198;  Todd's  Pari.  Gov. 
1  British  Columbia  (pt.  r)  107.  in  Brit.  Col.  (2d  ed.),  p.  502;  and  Gordon  v. 

A  contention  has  indeed  been  advanced  on  Fuller,  5  U.  C.  Q.  B.  O.  S.  182,  187,  192, 
behalf  of  the  Dominion  government  by  Sir  J.  193. 

Thompson  in  the  course  of  the  negotiations  In  practice  the  paramount  power  of  Iegisla- 
with  the  Imperial  government  as  to  copyright,  tion  by  the  Imperial  Parliament  is  only  exer- 
that  it  is  in  the  power  of  the  Dominion  Parlia-  cised  by  Acts  conferring  constitutional  powers, 
ment  and  provincial  legislatures  respectively  or  dealing  with  a  limited  class  of  subjects  of 
to  repeal  Imperial  statutes  passed  prior  to  special  Imperial  or  international  concern, 
confederation  and  dealing  with  any  of  the  such  as  merchant  shipping  and  copyright, 
subjects  within  the  legislative  powers  granted  Compare  dispatch  of  Lord  Carnarvon  of  Oct. 
to  them  by  the  B.  N.  A.  Act,  Dom.  Sess.  18th,  1875;  Hodg.  Dom.  and  Prov.  Legisl.  67; 
Pap.  1890,  No.  35.  But  the  Imperial  govern-  and  Dom.  Sess.  Pap.  1890,  No.  35,  p.  8.  And 
ment  has  expressly  dissented  from  it,  pending  see  as  to  the  whole  subject  of  this  note 
a  decision  on  the  point  by  the  Judicial  Com-  Lefroy's  Legislative  Power  in  Canada,  pp. 
mittee  of  the  Privy  Council,  Dom.  Sess.  Pap.  208-31. 

1892,  No.  12;  and  it  is  opposed  to  the  decision  1.  So  Penley  v.  Beacon  Assur.  Co.,  10 
of  the  Ontario  Court  of  Appeal  in  Smiles  v.  Grant's  Ch.  (U.  C.)  428;  Reg.  v.  Brierly,  14. 
Belford,  23  Grant's  Ch.  (U.  C.)  590,  I  Ont.      Ont.  Rep.  531,  4  Cartw.  670. 
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ject  to  the  provisions  of  the  Act,  continue  as  they  existed  at  the  union,  until 
altered  under  the  authority  of  the  Act;  and  a  similar  provision  was  contained 
in  the  Imperial  Orders  in  Council  under  which  Prince  Edward  Island  and 
British  Columbia  entered  confederation.  And  see  B.  N.  A.  Act,  §  129.  But 
by  reason  of  the  division  of  the  existing  province  of  Canada  into  the  provinces 
of  Ontario  and  Quebec  the  Federation  Act  contains  special  provisions  as  to 
the  constitution  of  the  executives  and  legislatures  therein  respectively. 

As  to  Manitoba,  the  Dominion  Act  32-33  Vict.,  c.  3,  confirmed  by  the 
Imperial  Act  34-35  Vict.,  c.  28,  which  created  that  province  and  provided  a 
government  for  it,  enacted  that  the  provisions  of  the  British  North  America 
Act,  1867,  shall,  with  minor  exceptions  not  necessary  to  refer  to  here,  be 
applicable  to  Manitoba  "  in  the  same  way  and  to  the  like  extent  as  they  apply 
to  the  several  provinces  of  Canada,  and  as  if  the  province  of  Manitoba  had 
been  one  of  the  provinces  originally  united  by  the  said  Act."  1 

V.  The  British  North  America  Act,  1867  —  A.  The  Sole  Charter  of  Exist- 
ing Dominion  and  Provincial  Rights  and  Powers.  —  It  is  within  the  four  corners 
of  the  B.  N.  A.  Act,  1867,  construed  according  to  the  familiar  rules  of  statu- 
tory construction,  that  the  measure  of  existing  Dominion  and  provincial 
rights  and  powers  is  to  be  found,  and  not  in  any  consideration  of  pre-existing 
provincial  rights  and  powers,  or  of  the  Quebec  Resolutions  or  other  prelimi- 
nary negotiations  which  led  up  to  confederation.* 

(1)  How  Far  B.  N.  A.  Act,  1867,  of  the  Nature  of  a  Treaty 
Between  the  Different  Provinces.  —  The  Act  was  founded  upon  the 
Quebec  Resolutions,  1864,  which  embodied  a  compact  or  agreement  arrived  at 
between  the  delegates  of  the  different  provinces,  subsequently  confirmed  and 
accepted  by  the  legislatures  of  the  latter,  and  in  this  sense  may  be  said  to 
"  partake  somewhat  of  the  nature  of  a  treaty  of  union  ;"  3  and  stress  has  been 
laid  on  this  aspect  of  the  matter  by  many  judges.4    But  the  implied,  if  not 


1.  For  more  detailed  information  as  to  the 
pre-confederation  constitutions  and  consti- 
tutional history  of  the  several  Canadian  prov- 
inces, see  the  return  to  an  address  of  the 
Dominion  House  of  Commons  for  copies  of  the 
charters  or  constitutions  granted  by  the  Crown 
or  the  Imperial  Parliament  to  the  several  col- 
onies. Dom.  Sess.  Pap.  1883,  No.  70,  printed 
also  in  an  appendix  to  vol.  3  of  Cartvvright's 
Cases;  Munro's  Constitution  of  Canada,  pp. 
13-39,  3I3_24;  Clement's  Canadian  Constitu- 
tion, pp.  25-54,  585-624. 

2.  B.  N.  A.  Act,  Sole  Charter  of  Existing  Rights. 
—  See  Mercer  v.  Atty.-Gen.,  5  Can.  Sup.  Ct. 
Rep.  657,  658,  675,  3  Cartw.  43,  44,  56,  57; 
Fredericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  560, 
561,  563,  2  Cartw.  54,  55;  Venning  v.  Stead- 
man,  g  Can.  Sup.  Ct.  Rep.  224;  Church  v. 
Blake,  1  Quebec  L.  Rep.  181,  3  Cartw.  114; 
Thrasher  Case,  I  British  Columbia  (pt.  1)  195, 
199,  208,  224;  Reg.  v.  Hodge,  7  Ont.  App.  254, 
3  Cartw.  169,  46  U.  C.  Q.  B.  149,  3  Cartw.  187; 
Leprohon  v.  Ottawa,  2  Ont.  App.  532,  I  Cartw. 
604;  Ex  p.  Owen,  20  New  Bruns.  490;  North 
British,  etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe.  Mon- 
treal L.  R.  1  Q.  B.  168,  4  Cartw.  61.  See  also 
the  Australian  case  Musgrove  v.  Toy,  14  Vic- 
toria L.  Rep.  428.  The  Privy  Council  have 
expressed  a  view  in  favor  of  the  statement  in 
the  text,  though  the  matter  has  not  been  fully 
argued  out  before  them.  Toronto  Bank  v. 
Lambe,  L.  R.  12  App.  587,  588,  4  Cartw.  23. 
See  on  the  whole  subject  Lefroy's  Legislative 
Power  in  Canada,  pp.  1-71,  170:  and  as  to  the 
Quebec  Resolutions  and  generally,  infra,  V.  A. 
(1)  and  (2). 
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Continuance  of  Ante-confederation  Constitutions. 

—  As  to  the  continuation  of  the  ante-confedera- 
tion constitution  of  provinces  other  than  On- 
tario and  Quebec,  see  supra,  IV. ;  B.  N.  A.  Act., 
§§  64,  88,  129;  Kelly  v.  Sullivan,  2  Haz.  & 
War.  (P.  E.  Island)gi,  92;  Fielding  v.  Thomas, 
[1896]  App.  610,  611,  5  Cartw.  409,  410. 

3.  Words  of  Lord  Carnarvon  moving  the 
second  reading  of  the  bill.  Hans.  3d  ser., 
vol.  185,  p.  558. 

4.  Confederation  the  Result  of  a  Compact  Be- 
tween the  Provinces.  —  In  re  Prohibitory  Liquor 
Laws,  24  Can.  Sup.  Ct.  Rep.  204,  210,  231,  5 
Cartw.  325,  331,  346  ct  sea./  Fredericton  v. 
Reg.,  3  Can.  Sup.  Ct.  Rep.  54S,  2  Cartw.  44; 
Molson  v.  Chapleau,  6  Leg.  N.  (Canada)  224,  3 
Cartw.  367;  Belanger  v.  Caron,  5  Quebec  L. 
Rep.  21;  Reg.  v.  Hodge,  7  Ont.  App.  267,  2 
Cartw.  585;  North  British,  etc.,  F.,  etc.,  Ins. 
Co.  v.  Lambe,  Montreal  L.  R.  I  Super.  Ct.  41, 
4  Cartw.  97. 

The  Quehec  Resolutions.  —  Attempts  have 
often  been  made  to  construe  the  B.  N.  A.  Act 
in.  the  light  of  the  Quebec  Resolutions,  1S64, 
and  have  been  countenanced  by  some  judges, 
as  will  appear  from  the  above  citations.  But 
on  the  argument  in  the  recent  Fisheries 
Case,  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App., 
700,  Lord  Herschell  observed:  "This  Act 
was  passed  as  the  result  of  negotiations 
between  provinces  and  those  who  were  fram- 
ing the  Dominion  scheme.  It  is  said  that 
light  is  thrown  upon  it  by  a  particular  resolu- 
tion passed,  but  it  does  not  follow  that  in  the 
ultimate  determination  of  the  question,  see- 
ing that  there  were  difficulties,  a  compromise 
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expressed,  principle  acted  on  was  that  each  province  should,  if  the  union  were 
consummated,  depend  subsequently  for  the  exercise  of  its  rights  and  privileges 
upon  the  Imperial  Act  to  be  passed  to  give  effect  to  the  agreement  for  union 
entered  into.1  That  Act  is  binding  upon  all  concerned,  and  upon  the  proper 
construction  of  its  provisions  the  determination  of  all  questions  arising  between 
Dominion  and  provinces  as  to  their  respective  rights  and  powers  must  depend.2 
(2)  Reference  to  Pre-Confederation  Powers  and  Circumstances 
in  Aid  of  the  Construction  of  the  B.  N.  A.  Act,  1867.  — That  legisla- 
tive powers,  the  state  of  legislation,  and  other  circumstances  in  the  various 
provinces  of  the  Dominion  of  Canada  prior  to  confederation  may  sometimes 
have  to  be  considered  in  determining  the  construction  of  the  clauses  of  the  B. 
N.  A.  Act,  1867,  is  asserted  in  many  cases,3  as  also,  it  would  seem,  the  char- 


may  not  have  been  arrived  at.  I  do  not  say 
it  is  so,  but  it  would  be  in  the  highest  degree 
dangerous  in  my  mind,  if,  when  an  Act  of  this 
sort  is  passed  we  went  a  step  beyond  the  con- 
struction of  it."  Transcript  from  MS.  notes 
of  argument.  So  per  Ritchie,  C.  J.:  "  Are  we 
to  construe  the  Act  of  Parliament  with  the 
resolutions?  It  shows  that  it  was  before  the 
mind  of  the  draughtsman,  or  those  who 
negotiated  this  draught,  the  understanding 
between  the  representatives  of  the  different 
provinces,  and  it  appears  that  when  it  came  to 
be  put  in  binding  form  they  most  materially 
altered  it.  The  inference  is  that  they  altered 
it  advisedly."  Argument  in  Re  Portage  Ex- 
tension of  the  Red  River  Valley  R.  Co.,  Cass. 
S.  C.  Dig.  4S7,  verbatim  report  printed  by  A. 
S.  Woodburn,  Ottawa,  1888,  at  p.  64.  See  also 
Clement's  Canadian  Constitution,  at  p.  219, 
and  citations  supra  to  V.  A. 

1.  Mercer  v.  Atty.-Gen.,  5  Can.  Sup.  Ct.  Rep. 
657.  658,  3  Cartw.  43,  44. 

2.  See  V.  A.  supra,  and  citations. 

3.  Reference  to  Ante-confederation  Powers  and 
Circumstances  in  Construing  B.  N.  A.  Act.  —  In 
re  Prohibitory  Liquor  Laws,  24  Can.  Sup.  Ct. 
Rep.  232.  236,  5  Cartw.  347-350;  but  see-com- 
ments of  the  Privy  Council  on  this  on  the 
argument  on  appeal,  printed  Lefroy's  Legis- 
lative Power  in  Canada,  p.  552,  n.  1;  Crombie 
v.  Jackson,  34  U.  C.  Q.  B.  580,  I  Cartw.  687; 
St.  Catharine's  Milling,  etc.,  Co.  v.  Reg.,  13 
Can.  Sup.  Ct.  Rep.  606,4  Cartw.  135;  Jn  re 
Slavin,  36  U.  C.  Q.  B.  176,  I  Cartw.  703; 
Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  87,  93,  I 
Cartw.  430,  436;  Mercer  i\  Atty.-Gen.,  5  Can. 
Sup.  Ct.  Rep.  675,  3  Cartw.  56,  57;  Reg.  v. 
Frawley,  46  U.  C.  Q.  B.  162,  2  Cartw.  601. 

Illustrative  Instances.  —  The  scope  of  "  crim- 
inal law  "  in  No.  27  of  section  91,  conferring 
jurisdiction  over  it  on  the  Dominion  Parlia- 
ment, may  be  determinable  by  consideration 
of  what  was  covered  by  it  when  the  B.  N.  A. 
Act  was  passed.  Reg.  v.  Fredericton,  19  New 
Bruns.  160;  Reg.  v.  Shaw,  7  Manitoba  L. 
Rep.  51S;  Reg.  v.  Wason,  17  Ont.  App.  237,  4 
Cartw.  595,  596;  Clement's  Canadian  Con- 
stitution, at  pp.  409-10.  Qu.ere,  however, 
whether  to  fall  within  No.  27  of  section  91,  an 
offense  must  not  be  of  that  kind  which  is 
esteemed  to  be  malum  in  se,  quite  apart  from 
its  being  also  malum  prohibitum .  Reg.  v. 
Fredericton,  19  New  Bruns.  188,  189;  Reg.  v. 
Boardman,  30  U.  C.  Q.  B.  557,  1  Cartw.  681; 
Reg.  v.  Wason,  17  Ont.  Rep.  64,  4  Cartw.  616. 
See,  however,  infra,  VIII.  I.  (27). 


But  it  does  not  seem  necessary  to  revert  to 
No.  27  of  section  91  to  find  the  right  of  the 
federal  Parliament  to  pass  laws  creating 
offenses  and  imposing  punishments  in  the  in- 
terests of  peace,  order,  and  good  government 
in  the  Dominion.  Reg.  v.  Harper,  Quebec  L. 
Rep.  1  Super  Ct.  333,  335. 

So  as  to  the  Dominion  power  over"  sea,  coast, 
and  inland  fisheries,"  in  No.  12  of  section  91, 
light  may  be  thrown  upon  it  by  regarding 
ante-confederation  provincial  fishery  legisla- 
tion. Reg.  v.  Robertson,  6  Can.  Sup.Ct.  Rep.  69- 
70,  121,  2  Cartw.  93,  122;  Robertson  v.  Stead- 
man,  16  New  Bruns.  637;  Steadman  -•.  Robert- 
son, iS  New  Bruns.  594;  In  re  Provincial 
Fisheries,  26  Can.  Sup.  Ct.  Rep.  444,  531,  532, 
555.  On  appeal  in  the  last  case  the  Privy 
Council  held  that  No.  12  of  section  91  confers 
only  legislative  jurisdiction  in  relation  to  fish- 
eries, and  not  proprietary  rights,  but  did  not 
refer  to  the  ante-confederation  legislation 
[1S98]  App.  700. 

So  it  can  scarcely  be  thought  that  by  the 
Dominion  power  over  the  regulation  of  trade 
and  commerce  in  No.  2  of  section  91,  munici- 
pal powers  common  before  confederation, 
though  affecting  trade  and  commerce,  were 
intended  to  be  interfered  with.  In  re  Local 
Option  Act,  18  Ont.  App.  580,  581,  586,  5 
Cartw.  371,  372,  376;  Reg.  v.  Taylor,  36  U.  C. 
Q.  B.  212. 

So  a  reference  to  courts  existing  before  con- 
federation is  necessary  to  interpret  section  96 
of  the  B.  N.  A.  Act,  whereby  the  Governor- 
General  is  given  the  appointment  of  Superior, 
District,  and  County  Court  judges.  Ganong 
v.  Bayley,  17  New  Bruns.  324,  326,  2  Cartw. 
509,  512.  The  Act  may  be  said  here  to 
specially  refer  to  the  position  of  things 
before  confederation.  Mercer  v.  Atty.-Gen., 
5  Can.  Sup.  Ct.  Rep.  657,  658,  3  Cartw.  43, 
44- 

Other  citations  bearing  in  the  same  direction 
are:  Reg.  v.  Frawley,  7  Ont.  App.  267,  2  Cartw. 
584;  Pillow  v.  Montreal,  Montreal  L.  R.  1  Q. 
B.  410;  City  of  Three  Rivers  v.  Suite,  5  Leg. 
N.  (Canada)  333,  2  Cartw.  285;  Mercer  v. 
Atty.-Gen.,  5  Can.  Sup.  Ct.  Rep.  624,  3  Cartw. 
17,  in  which  last  case,  when  before  the  Privy 
Council,  it  may  be  noted  that  the  Board  makes 
some  slight  reference  to  the  state  of  things 
before  confederation,  though  apparently  lay- 
ing little  stress  upon  it.  L.  R.  8  App.  777, 
77S,  3  Cartw.  14. 

Ante-confederation  Municipal  Powers. —  In 
very  manv  of  the  cases  in  which  the  circum- 
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acter  of  legislation  in  England  itself;  1  but  the  matter  is  beset  with  difficulty,1 
and  no  general  rule  has  yet  been  arrived  at  on  the  subject.3 


stances  before  confederation  have  been  re- 
ferred to,  it  has  been  in  reference  to  No.  8  of 
section  92,  giving  the  provinces  power  over 

municipal  institutions,"  and  No.  9  of  section 
92,  giving  them  power  over  certain  named 

and  other  "  licenses,  many  judges  holding 
that  these  terms  must  be  interpreted  in  view 
of  administrative  functions  exercised  and 
Hi  enses  granted  by  municipalities  before  con- 
federation. In  re  Local  Option  Act,  18  Ont. 
App.  596,  5  Cartw.  384;  Huson  v.  South  Nor- 
wich Tp.,  24  Can.  Sup.  Ct.  Rep.  150,  151,  165, 
5  Cartw.  326  note;  Reg.  v.  Taylor,  36  U.  C. 
Q.  B.  197,  212;  In  r?Slavin,  36  U.  C.  Q.  B.  176, 

I  Cartw.  703;  Severn  v.  Reg.,  2  Can.  Sup.  Ct. 
Rep.  87,  93,  140,  1  Cartw.  430,  436,  485;  Fred- 
ericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  554,  2 
Cartw.  49;  Re  Harris,  44  U.  C.  Q.  B.  644,  1 
Cartw.  759;  Keefe  v.  McLennan,  I  Nova 
Scotia  12,  2  Cartw.  409;  City  of  Three  Rivers 
v.  Suite,  5  Leg.  N.  (Canada)  333,  2  Cartw.  286, 

II  Can.  Sup.  Ct.  Rep.  43,  4  Cartw.  323.  But 
as  to  No.  8  of  section  92,  the  Privy  Council 
has  decided  that  this  "  simply  gives  provincial 
legislatures  the  right  to  create  a  legal  body 
for  the  management  of  municipal  affairs," 
Atty.-Gen.  v.  Atty.-Gen.  [1896]  App.  364,  5 
Cartw.  313,  314;  while  in  another  recent  case 
they  have  decided  that  taxation  by  license  is 
"direct"  taxation,  over  which  the  provinces 
have  unrestricted  power.  Brewers',  etc., 
Assoc.  v.  Atty.-Gen.  [1897]  App.  231. 

1.  Reference  to  Legislation  in  England.  — ■  The 
law  officers  of  the  Crown  in  England  referred 
to  the  English  Marriage  Act,  4  Geo.  IV.,  c.  76, 
as  authority  to  show  the  meaning  of  "  sol- 
emnization of  marriage  "  in  No.  12  of  section 
92  of  B.  N.  A.  Act;  Dom.  Sess.  Pap.  1877,  p. 
340,  quoted  Doutre  on  the  Constitution  of  Can- 
ada, p.  238.  In  North  British,  etc.,  F.,  etc., 
Ins.  Co.  v.  Lambe,  Montreal  L.  R.  1  O.  B.  139, 
4  Cartw.  37,  Dorion,  C.  J.,  deemed  it  neces- 
sary I  o  inquire  into  English  license  duties  to  in- 
terpret the  provincial  power  over  licenses  in  No. 
9  of  section  92.  In  the  argument  before  the 
Privy  Council  in  Reg.  v.  Hodge,  7  Ont.  App. 
254,  3  Cartw.  169,  Mr.  Jeune,  of  counsel,  in- 
sisted that  English  legislation  at  the  time  of 
confederation  may  throw  light  on  the  inter- 
pretation of  the  B.  N.  A.  Act.  Dom.  Sess.  Pap. 
1884,  No.  30,  p.  61.  But  see  ibid.,  p.  92.  On 
the  argument  before  the  Privy  Council  in  the 
case  respecting  the  Ontario  Act  as  to  assign- 
ments for  creditors  Sir  R.  Webster  argued  of 
the  B.  N.  A.  Act:  "  This  is  an  Acf  which  uses 
language  which  may  to  a  certain  extent  be 
more  apt  in  relation  to  the  state  of  things  in 
Great  Britain  or  England  than  in  the  prov- 
inces;" from  MS.  transcript  of  the  shorthand 
notes.  Lastly,  in  Atty.-Gen.  v.  Queen  Ins. 
Co.,  L.  R.  3  App.  1099,  1  Cartw.  128,  129, 
where  the  question  was  whether  an  Act  styled 
a  License  Act  was  or  was  not  really  a  license 
Act,  and  not  a  stamp  Act,  the  Privy  Council 
admit  that  if  it  could  be  shown  that  by  the 
existing  legislation  in  England  and  America 
licenses  were  constantlv  granted  on  similar 
terms  it  would  be  a  fair  argument  in  favor  of 
the  affirmative.     But  see  In  re  Prohibitory 
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Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.  217,  23.., 
237.  5  Cartw.  336,  346,  350,  351. 

2.  Difficulties  in  the  Matter.  —  The  Confed- 
eration Act  was  a  new  departure.  See  supra, 
V.  A.  Its  effect  was  to  extinguish  provincial 
legislative  power  previously  existing  in  re- 
spect to  some  subjects.  Reg.  v.  Hodge,  7  Ont. 
App.  254,  3  Cartw.  169.  Before  confederation 
the  provinces  had  plenary  powers  of  legislation 
which  they  no  longer  possess.  In  re  Local  Op- 
tion Act,  18  Ont.  App.  585,  5  Cartw.  375, 
376.  Moreover,  the  state  of  things  in  one 
province  before  confederation  was  in  some 
cases  different  from  that  in  other  of  the 
provinces.  Severn  v.  Reg.,  2  Can.  Sup.  Ct. 
Rep.  109,  no,  1  Cartw.  453.  The  Act  cannot 
be  read  by  "  the  light  of  an  Ontario  candle 
alone."  2  Can.  Sup.  Ct.  Rep.  99,  1  Cartw. 
442.  "  Any  argument  which  under  the  British 
North  America  Act  does  not  and  cannot  apply 
equally  to  all  the  provinces  must  be  contrary 
to  the  spirit  and  intent  of"  that  Act.  Per 
Taschereau,  J.,  in  Mercer  v.  Atty.-Gen.,  5 
Can.  Sup.  Ct.  Rep.  669,  3  Cartw.  52.  Compare 
In  re  Prohibitory  Liquor  Laws,  24  Can.  Sup. 
Ct.  Rep.  259,  261,  5  Cartw.  366,  367;  Three 
Rivers  v.  Major,  8  Quebec  L.  Rep.  189;  Lepine 
v.  Laurent,  17  Quebec  L.  Rep.  229,  citing 
a  passage  from  Cooey  v.  Brome  County, 
apparently  not  elsewhere  reported.  But 
though  it  may  be  unsafe  to  argue  from  powers 
possessed  by  the  provinces  before  confedera- 
tion as  to  what  powers  they  now  possess  under 
the  B.  N.  A.  Act,  yet  it  may  be  proper  in  order 
to  interpret  that  Act  to  regard  the  state  of 
things  before  confederation.  Per  Henry,  J., 
in  Mercer  v.  Atty.-Gen.,  5  Can.  Sup.  Ct.  Rep. 
658,  3  Cartw.  44. 

Inherent  Privileges  and  Powers  of  Legislatures. 
—  Attempts  have  been  made  to  assert  for  the 
present  provincial  legislatures  the  same  rights 
and  privileges  which  the  legislatures  in  the 
provinces  possessed  before  confederation. 
Exp.  Dausereau,  19  L.  C.  Jur.  210,  235,  236, 
245,  246,  2  Cartw.  165,  197,  198.  215-217.  And 
see  Loranger's  Letters  upon  the  Interpretation 
of  the  Federal  Constitution  (first  letter),  at  pp. 
41,  42.  But  see  contra,  Cotte's  Case,  19  L.  C. 
Jur.  215,  2  Cartw.  234,235.  The  question  here 
however,  is  not  as  to  the  construction  of  the  B. 
N.  A.  Act  as  to  the  distribution  of  legislative 
powers,  but  whether  or  not  the  present  pro- 
vincial legislatures  do  or  do  not  retain  the 
like  privileges  and  powers  (apart,  of  course, 
from  their  lawmaking  powers  under  sections 
91  and  92)  as  the  legislatures  of  the  several 
provinces  had  before  confederation.  See  also 
section  129  of  the  B.  N.  A.  Act.  Landers  v. 
Woodworth,  2  Can.  Sup.  Ct.  Rep.  158,  may 
also  be  referred  to,  though  ante-confederation 
powers  were  not  there  discussed.  Moreover, 
under  No.  1  of  section  92  provincial  legisla- 
tures can  pass  Acts  defining  their  own  powers 
and  privileges  in  such  matters  as  dealt  with 
in  the  above  cases.  Fielding  v.  Thomas, 
[1896]  App.  600,  610,  611,  5  Cartw.  409,  410. 

3.  See,  fcr  discussion  of  the  whole  subject, 
Lefroy's  Legislative  Power  in  Canada,  41-71; 
and  supra,  V.  A. 
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B.  General  Rules  in  the  Construction  of  the  B.  N.  A.  Act,  1867  —  (i)  Must 
Be  Construed  on  the  Same  Principles  as  Other  Statutes.  —  It  is 
important  to  remember  that  in  determining  the  respective  rights  and  powers 
of  the  Dominion  on  the  one  hand  and  the  provinces  on  the  other,  we  have  to 
do  with  the  provisions  of  an  Act  of  Parliament ;  and  courts  of  law  must  treat 
it  by  the  same  methods  of  construction  and  exposition  which  they  apply  to 
other  statutes  1  of  a  similar  character,  that  is  to  say,  statutes  conferring  con- 
stitutional charters.2  Thus  the  constitutional  importance  of  the  questions 
raised  must  not  affect  the  construction  of  the  Act.3  The  preliminaries  which 
led  up  to  the  Act  cannot  be  referred  to  more  freely  to  influence  its  con- 
struction than  is  the  case  with  other  statutes.4  At  the  same  time  it  must 
be  read  in  the  light  of  history,5  and  it  is  to  be  construed  in  a  broad  and 
liberal  rather  than  in  a  rigid  and  technical  way.6     It  must   be  construed 


1.  General  Rules  of  Statutory  Construction  to  Be 
Applied  to  B.  N.  A.  Act.  —  Toronto  Bank  v. 
Larabe,  L.  R.  12  App.  579,  4  Cartvv.  12;  Exp. 
Renaud,  14  New  Bruns.  286,  2  Caruv.  464; 
Thrasher  Case,  1  British  Columbia  (pt.  1) 
196;  Ex  p.  Leveille,  2  Steph.  Dig.  446,  2  Cartvv. 
349-350;  Angers  v.  Queen  Ins.  Co.,  16  Can. 
L.  J.  N.  S.  203,  1  Cartvv.  146,  147. 

In  Reg.  v.  Robertson,  6  Can.  Sup.  Ct.  Rep. 
134,  2  Cartw.  107,  Strong,  J.,  applied  the  well- 
recognized  principle  in  regard  to  the  interpre- 
tation of  statutes,  that  "  we  are  to  assume 
nothing  calculated  to  impair  private  rights  of 
ownership,  unless  compelled  to  do  so  by  ex- 
press words  or  necessary  implication,"  to  deny 
to  the  Dominion  Parliament  under  its  power 
in  No.  12  of  section  91,  over  sea,  coast,  and  in- 
land fisheries,  authority  to  deal  with  such 
property  and  civil  rights  as  the  ownership  of 
the  beds  of  rivers  or  of  the  fisheries,  or  the 
rights  of  individuals  or  «f  the  provinces  there- 
in; and  this  rule  of  interpretation  was  followed 
in  In  re  Provincial  Fisheries,  26  Can.  Sup.  Ct. 
Rep.  444,  Gvvynne,  J.,  dissenting,  26  Can.  Sup. 
Ct.  Rep.  542-544.  And  for  parallel  reasoning 
by  Strong,  C.  J.,  in  reference  to  whether  the 
Dominion  Parliament  under  No.  27  of  section 
91  as  to  criminal  law  can  create  an  extra-terri- 
torial criminal  offense  even  as  regards  British 
subjects  resident  in  Canada,  see  In  re  Crim- 
inal Code,  etc.,  27  Can.  Sup.  Ct.  Rep.  475. 
But  compart  with  Gwynne,  J.'s.  dissentiugvievt 
in  In  re  Provincial  Fisheries,  26  Can.  Sup.  Ct. 
Rep.  444,  Robertson  v.  Steadman,  16  New 
Bruns.  621,  631.  And  on  appeal  in  In  re  Pro- 
vincial Fisheries,  [1898]  App.  700,  the  Privy 
Council,  while  they  held  that  section  91  does 
not  convey  to  the  Dominion  any  proprietary 
rights  in  relation  to  fisheries  and  that  if  "the 
legislature  purports  to  confer  upon  others  pro- 
prietary rights,  where  it  possesses  none  itself, 
that  is  not  an  exercise  of  the  legislative  juris- 
diction conferred  by  section  91  "  (as  to  which 
see  14  Law  Quarterly  Rev.  386),  drawing  a 
clear  distinction  between  rights  of  property  and 
legislative  jurisdiction,  did  not  at  all  refer  to 
or  rest  upon  the  above  rule  of  statutory  inter- 
pretation; and  quart  whether  it  can  properly 
be  applied  to  a  legislative  power  conferred 
by  a  constitutional  Act.  Compare  Windsor, 
etc.,  R.  Co.  v.  Western  Counties  R.  Co.,  Rus- 
sell (Nova  Scotia)  307.  Again,  in  North  Brit- 
ish, etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe,  Montreal 
L.  R.  1  Q.  B.  136,  4  Cartw.  34,  35,  Dorion, 
C.  J.,  seeks  to  apply  "  one  of  the  most  ele- 
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mentary  rules  of  interpretation  of  statutes 
*  *  *  that  general  provisions  in  an  Act  of 
Parliament  do  not  control  nor  affect  the 
special  enactments  which  it  contains,"  to 
show  that  provincial  legislatures  can  have  no 
power  of  indirect  taxation  under  their  general 
jurisdiction  over  all  matters  of  a  purely  local 
or  private  nature  in  No.  16  of  section  92  in 
view  of  the  express  provisions  as  to  provincial 
taxation  in  Nos.  2  and  9  of  section  92.  But 
see  infra,  IX.  I.  (2),  and  Legislative  Power  in 
Canada,  pp.  652,  730-41,  as  to  provincial 
powers  of  indirect  taxation. 

2.  This  qualification  seems  right  and  proper, 
and  its  pertinency  will  be  found  illustrated  by 
the  cases  cited  to  note  6,  in fra. 

3.  Toronto  Bank  r.  Lambe,  L.  R.  12  App. 
579,  4  Cartw.  12. 

4.  See  cases  cited  supra,  V.  A.  (1)  and  (2);  but 
see  Angers  v.  Queen  Ins.  Co.,  16  Can.  L.  J, 
N.  S.  203,  22  L.  C.  Jur.  311,  1  Cartw.  146,  147. 
152. 

5.  Atty.-Gen.  v.  Atty.-Gen.,  20  Ont.  Rep. 
254,  5  Cartw.  554;  In  re  Prohibitory  Liquor 
Laws,  24  Can.  Sup.  Ct.  Rep.  232,  236,  5  Cartw. 
347.  35°,  as  to  which  passage,  however,  see 
Legislative  Power  in  Canada,  p.  552,  note  I. 
On  the  argument  before  the  Privy  Council  in 
Russell  v.  Reg.,  L.  R.  7  App.  829,  2  Cartw.  23, 
Sir  M.  Smith  observed  that  he  did  not  think 
there  was  anything  so  obscure  in  the  B.  N.  A. 
Act  as  to  render  it  necessary  to  go  into  the 
historv  of  it.  Legislative  Power  in  Canada 
487. 

6.  Broad  and  Liberal  Interpretation  of  B.  N.  A. 
Act. —  Reg.  St.  Catharine's  Milling,  etc., 
Co.,  13  Ont.  App.  165,  4  Cartvv.  207,  where 
reference  is  made  to  the  broad  and  liberal  way 
in  which  the  Privy  Council  interpreted  the 
powers  conferred  upon  provincial  legislatures 
by  the  Act  in  Hodge  v.  Reg.,  L.  R.  9  App.  117, 
3  Cartw.  144;  Doyle  v.  Bell,  11  Ont.  App.  334, 
3  Cartw.  307;  Windsor,  etc.,  R.  Co.  v.  Western 
Counties  R.  Co.,  12  Nova  Scotia  407;  Sauer  v. 
Walker,  2  British  Columbia  95;  Reg.  v.  Board- 
man,  30  U.  C.  Q.  B.  557,  1  Cartw.  681;  Paige 
v.  Griffith,  18  L.  C.  Jur.  122,  2  Cartvv.  326,  327; 
Atty.-Gen.  v.  Atty.-Gen.,  20  Ont.  Rep.  254,  5 
Cartw.  554.  See  also  Horace  Davey  arguendo 
before  the  Privy  Council  in  Hodge  v.  Reg., 
I..  R.  9  App.  117;  Dom.  Sess.  Pap.  1884,  123. 
See  also  ibid,  at  p.  38.  Dicta  which  appear  to 
claim  a  freer  mode  of  interpretation  for  the  B. 
N.  A.  Act  than  is  compatible  with  ordinary 
rules  of  statutory  interpretation  arc:  Frederic- 
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as  a  whole  and  all  parts  read  together. 1 

(2)  Weight  Attaching  to  Interpretation  of  B.  N.  A.  Act  by 
Colonial  Office  and  Other  Imperial  Authorities.  —  The  power  of 
the  Imperial  Parliament  in  the  matter  of  the  creation  and  distribution  of  colo- 
nial legislative  powers  is  supreme,  and  no  colonial  secretary  has  cx  officio  a 
right  by  a  dispatch,  or  otherwise,  either  to  add  to,  alter,  or  restrain  any  of  the 
legislative  powers  conferred  by  the  British  North  America  Act,  or  indeed  by 
any  Act.2  Nevertheless  the  views  acted  upon  by  the  great  public  depart- 
ments, as  expressed  in  Imperial  despatches,  or  otherwise,  carry  weight  in  the 
absence  of  judicial  decision.3 

(3)  Weight  Attaching  to  Interpretation  of  B.  N.  A.  Act  by 
Dominion  Parliament  and  Provincial  Legislatures. — When  the 
proper  construction  of  the  language  used  in  the  British  North  America  Act  to 
define  the  distribution  of  legislative  powers  is  doubtful,  the  interpretation  put 
upon  it  by  the  Dominion  Parliament  in  its  actual  legislation  may  properly  be 
considered.  And  this  applies  a  fortiori  where  the  provincial  legislatures  have 
by  their  legislation  shown  agreement  in  the  views  of  the  Dominion  Parliament 
as  to  their  respective  powers.4    But  it  is  clear  that  if  the  Dominion  Parlia- 


ton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  550-555,  2 
Cartw.  46,  49;  Reg.  v.  Hodge,  7  Ont.  App. 
253,  265,  2  Cartw.  582,  3  Cartw.  168;  Atty.- 
Gen.  v.  Reed,  3  Cartw.  223,  224;  Thrasher 
Case,  1  British  Columbia  (pt.  1)  225. 

1.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  110,  1  Cartw.  274;  Russell  v.  Reg.,  L.  R. 
7  App.  839,  2  Cartw.  23;  Atty.-Gen.  v.  Mer- 
cer, L.  R.  8  App.  776,  3  Cartw.  12;  Doyle  v. 
Bell,  11  Ont.  App.  334,  3  Cartw.  307;  Sauer  v. 
Walker,  2  British  Columbia  95;  Toronto  Bank 
v.  Lam  be,  L.  R.  12  App.  581,  4  Cartw.  14; 
Reg.  v.  Taylor,  36  U.  C.  Q.  B.  200,  203;  Valin 
v.  Langlois,  3  Can.  Sup.  Ct.  Rep.  63,  1  Cartw. 
199;  Reg.  v.  Robertson,  6  Can.  Sup.  Ct.  Rep. 
113,  2  Cartw.  84;  In  re  Local  Option  Act,  18 
Ont.  App.  591,  5  Cartw.  380;  Ex  p.  Leveille,  2 
Steph.  Dig.  446,  2  Cartw.  249,  250;  Cooey  v. 
Brome  County,  21  L.  C.  Jur.  185,  2  Cartw.  387. 

Thus  in  dealing  with  the  Dominion  power 
over  the  "regulation  of  trade  and  commerce," 
under  No.  2  of  section  91,  "  it  was  found  abso- 
lutely necessary  that  the  literal  meaning  of 
the  words  should  be  restricted,  in  order  to 
afford  scope  for  powers  which  are  given  ex- 
clusively to  the  provincial  legislatures." 
Toronto  Bank  v.  Lambe,  L.  R.  12  App.  586,  4 
Cartw.  21. 

Aid  may  sometimes  be  found  in  interpret- 
ing one  class  of  legislative  subjects  in  section 
91  or  92  by  considering  other  classes  in  the 
same  section.  Lynch  v.  Canada  North-West 
Land  Co.,  19  Can.  Sup.  Ct.  Rep.  212,  225,  5 
Cartw.  437,  450;  Dulmage  v.  Douglas,  4  Man- 
itoba L.  Rep.  498,  499;  Reg.  v.  Taylor,  36  U. 
C.  Q.  B.  201.  But  as  to  these  last  two  cita- 
tions, qutere  whether  it  can  be  sound  to  argue 
that  the  power  given  by  one  item  in  one  of 
these  sections  is  to  be  restricted  by  reason  of 
another  power  given  in  another  item  of  the 
same  section. 

Where  some  specific  matter  is  mentioned  as 
within  Dominion  power  which  but  for  that 
provision  would  fall  within  the  more  general 
description  of  a  subject-matter  confided  to  the 
provinces,  or  vice  versa,  the  B.  N.  A.  Act  must 
be  read  as  excepting  it  from  thai  general  de- 
scription.   Reg.  v.  Hodge,  7  Ont.  App.  274, 


277,  3  Cartw.  179,  181;  Fredericton  v.  Reg.,  3 
Can.  Sup.  Ct.  Rep.  551,  2  Cartw.  47;  Reg.  v. 
Boardman,  30  U.  C.  Q.  B.  556,  I  Cartw.  679; 
In  re  Local  Option  Act,  18  Ont.  App.  589,  5 
Cartw.  379;  Reg.  v.  Taylor,  36  U.  C.  Q.  B. 
223;  Thrasher  C  ase,  1  British  Columbia  (pt.  1) 
170;  Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  106, 
110,  1  Cartw.  450,  454;  Huson  v.  South  Nor- 
wich Tp.,  24  Can.  Sup.  Ct.  Rep.  150,  5  Cartw. 
325,  note;  Ex  p.  Leveille,  2  Steph.  Dig.  446,  a 
Cartw.  350;  Angers  v.  Queen  Ins.  Co.,  16  Can. 
L.  J.  204,  1  Cartw.  149;  North  British,  etc., 
F.,  etc.,  Ins.  Co.  v.  Lambe,  Montreal  L. 
R.  1  Q.  B.  134,  4  Cartw.  33;  Clarkson  v..  On 
tario  Bank,  15  Ont.  App.  190,  4  Cartw.  527. 
See  also  a  letter  signed  "  George  Patterson," 
in  21  Can.  L.  J.  341.  Perhaps  another  way  of 
putting  the  matter  might  be  that  the  assign- 
ment to  the  provincial  legislatures  of  powei  to 
make  laws  in  relation  to  the  sixteen  sub- 
jects mentioned  in  section  92  shows  that  the 
enumerated  powers  in  section  91  mean  some- 
thing different  from  the  mere  power  to  make 
laws  in  relation  to  any  one  of  those  sixteen 
classes  of  subjects. 

2.  Effect  of  Interpretation  of  B.  N.  A.  Act  by 
Colonial  Office  and  Other  Imperial  Authorities,  — 
Lenoir  v.  Ritchie,  3  Can.  Sup.  Ct.  Rep.  612, 
625,  1  Cartw.  518,  532.  Compare  the  view  ex- 
pressed by  Young,  C.  J.,  in  11  Nova  Scotia 
466.  467,  1  Cartw.  548,  549.  For  an  interesting 
account  of  the  early  constitutional  relations 
between  England  and  the  colonies  or  planta- 
tions, see  Pownall  on  the  Colonies  (ed.  1768), 
at  p.  46  et  scq. 

3.  Mercer  v.  Atty.-Gen.,  5  Can.  Sup.  Ct. 
Rep.  673,  3  Cartw.  55;  Citizens'  Ins.  Co.  v. 
Parsons,  4  Can.  Sup.  Ct.  Rep.  279,  280,  I 
Cartw.  309.  Compare  Bryce's  Amer.  Comm. 
(2  vol.  ed.),  vol.  1,  at  p.  365. 

4.  Interpretation  of  B.  N.  A.  Act  by  Dominion 
Parliament  and  Provincial  Legislatures.  —  Citi- 
zens' Ins.  Co.  v.  Parsons,  L.  R.  7  App.  116,  I 
Cartw.  281;  4  Can.  Sup.  Ct.  Rep.  279,  2S0,  I 
Cartw.  309;  L'  Union  St.  Jacques?'.  Belisle,  20 
L.  C.  Jur.  33,  1  Cartw.  76,  77;  St.  Catharine's 
Milling,  etc.,  Co.  v.  Reg.  13  Can.  Sup.  Ct.  Rep. 
636,  4  Cartw.  158;  Reg.  v.  Bush,  15  Ont.  Rep. 
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ment  or  a  provincial  legislature  do  not  possess  a  legislative  power,  neither  the 
exercise  nor  the  continued  exercise  of  a  power  not  belonging  to  them  can  con- 
fer it,  or  make  their  legislation  binding.1  Nor  can  the  Dominion  Parliament 
amend  the  British  North  America  Act,  nor  either  expressly  or  impliedly 
take  away  from  or  give  to  the  provincial  legislatures  a  power  which  the 
Imperial  Act  does  or  does  not  give  them ;  and  the  same  is  the  case  mutatis 
mutandis  with  the  provincial  legislatures.3 

VI.  The  Crown  —  (1)  Prerogatives  of  the  Crown  in  Canada.  —  The  preroga- 
tive of  the  Crown  runs  in  the  colonies  to  the  same  extent  as  in  England,  and 
no  distinction  can  properly  be  drawn  between  the  rights  and  prerogatives  of 
the  Crown  in  respect  of  Imperial  rights  and  the  rights  of  the  Crown  with 
regard  to  the  colonies.3 


402,  4  Cartw.  6g4.  Special  weight  may  attach  to 
interpretations  of  the  B.  N.  A.  Act  traceable  to 
those  who  took  part  in  the  framing  of  it. 
Valin  v.  Langlois,  3  Can.  Sup.  Ct.  Rep.  22,  1 
Cartw.  177;  Citizens'  Ins.  Co.  v.  Parsons,  4 
Can.  Sup.  Ct.  Rep.  234,  302,  1  Cartw.  286,  323. 
But  the  interpretation  put  by  the  legislatures 
on  the  law  may  be  erroneous.  Grand  Junc- 
ion  R.  Co.  v.  Peterborough  County,  6  Ont. 
App.  343,  344,  8  Can.  Sup.  Ct.  Rep.  98. 

1.  Valin  v.  Langlois,  3  Can.  Sup.  Ct.  Rep. 
26,  73,  74,  1  Cartw.  180,207;  Citizens' Ins.  Co. 
v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  237,  1  Cartw. 
288;  Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep. 
117,  1  Cartw.  461;  Hodgins'  Dom.  and  Prov. 
Legis.,  pp.  752-3.  Canadian  Acts  declaratory 
of  B.  N.  A.  Acts  are  futile.  Lenoir  v.  Ritchie, 
3  Can.  Sup.  Ct.  Rep.  639,  640,  1  Cartw.  546. 

2.  Citizens'  Ins.  Co.  v.  Parsons,  4  Can.  Sup. 
Ct.  Rep.  317,  348,  1  Cartw.  334,  349,  350;  St. 
Catharine's  Milling,  etc.,  Co.  v.  Reg.,  13  Can. 
Sup.  Ct.  Rep.  637,  4  .Cartw.  159;  Brophy  v. 
Atty.-Gen.,  [1895]  A.  C.  222,  223,  5  Cartw.  180, 
182;  Lynch  v.  Canada  North-West  Land  Co., 
19  Can.  Sup.  Ct.  Rep.  212,  5  Cart.  436,  437. 

3.  Crown  One  and  Indivisible  Throughout  the 
Empire.  —  Maritime  Bank  v.  Reg.,  17  Can. 
Sup.  Ct.  Rep.  661,  662,  4  Cartw.  411,  412; 
Maritime  Bank  v.  Receiver-Gen.,  [1892]  App. 
441,  5  Cartw.  6;  Reg.  v.  Nova  Scotia  Bank,  11 
Can.  Sup.  Ct.  Rep.  10,  17,  4  Cartw.  399,  403; 
In  re  Bateman's  Trust,  L.  R.  15  Eq.  355;  In  re 
Oriental  Bank  Corp.,  28  Ch.  Div.  643.  See 
also  Atty.-Gen.  v.  Atty.-Gen.,  14  Can.  Sup. 
Ct.  Rep.  363,  4  Cartw.  264,  criticise!  Legisla- 
tive Power  in  Canada,  82-84. 

Crown  Rights  Not  Curtailed  by  B.  N.  A.  Act.  — 
Maritime  Bank  v.  Receiver-Gen.,  [1892]  App. 
441,  5  Cartw.  7;  Reg.  v.  Nova  Scotia  Bank,  11 
Can.  Sup.  Ct.  Rep.  iS,  4  Cartw.  404. 

Crown's  Priority  as  Creditor.  —  Reg.  v.  Nova 
Scotia  Bank,  11  Can.  Sup.  Ct.  Rep.  1,  4  Cartw. 
391;  Maritime  Bank  v.  Reg.,  17  Carr.  Sup.  Ct. 
Rep.  657,  4  Cartw.  409;  Exchange  Bank  v. 
Reg.,  L.  R.  II  App.  157;  Clarkson  v.  Atty.- 
Gen,  15  Ont.  Rep.  632;  In  re  Bentinck,  [1897] 
I  Ch.  673;  33  Can.  L.  J.  565;  Legislative  Pov/er 
in  Canada  72-86.  The  right  attaches  to  the 
Crown  as  represented  by  the  provincial  gov- 
ernments as  much  as  to  the  Crown  as  repre- 
sented by  the  Dominion  government.  New 
Brunswick  v.  Maritime  Bank,  27  New  Bruns. 
379.  20  Can.  Sup.  Ct.  Rep.  695,  [1892]  App. 
437,  5  Cartw.  1.  For  a  statutory  recognition 
of  this  prerogative,  see  33  Hen.  VIII.,  c.  39, 
§  74.     See  also  33  Can.  L.  J.  565. 


Prerogative  of  Honor.  —  Not  in  the  least  im- 
paired or  lessened  by  the  B.  N.  A.  Act.  Lenoir 
v.  Ritchie,  3  Can.  Sup.  Ct.  Rep.  628,  629,  1 
Cartw.  535.  Cannot  be  delegated  in  the  case  of 
a  proper  honor  or  dignity.  Atty.-Gen.  v.  Atty.- 
Gen.,  [1898]  App.  252.  On  the  whole  subject 
in  relation  to  the  colonies,  see  Todd's  Pari. 
Gov.  in  Brit.  Col.  (2d  ed.),  c.  10.  See  also 
Clement's  Canadian  Constitution,  pp.  143,  318. 

Prerogative  of  Mercy.  —  Atty.-Gen.  v.  Alty.- 
Gen.,  20  Ont.  Rep.  222,  19  Ont.  App.  31,  23 
Can.  Sup.  Ct.  Rep.  458,  5  Cartw.  517;  Dom. 
Sess.  Pap.  1869,  No.  16;  ib.  1875,  No.  11,  1877, 
No.  13;  Ont.  Sess.  Pap.  1888,  No.  37;  Imp. 
Hans.  3d  ser.,  vol.  223,  p.  1065  et  seq.\  Imp. 
Pari.  Pap.  (N.  Amer.)  1879,  No.  99;  Todd's 
Pari.  Gov.  in  Brit.  Col.  (2d  ed.),  p.  344  et  seq. 
See  also,  as  to  the  Shortis  Case,  where  the 
Governor-General  pardoned,  the  Council  ab- 
staining from  advising  one  way  or  the  other, 
32  Can.  L.  J.  53. 

Appointment  of  Queen's  Counsel,  —  By  the  com- 
bined effect  of  Nos.  1,  4,  and  14  of  section  92, 
provincial  legislatures  can  confer  upon  lieu- 
tenant-governors the  power  to  appoint  Queen's 
Counsel.  Atty.-Gen.  v.  Atty.-Gen.,  [1898] 
App.  247,  23  Ont.  App.  792.  The  Governor- 
General  would  seem  to  have  the  undoubted 
power  of  appointing  them  for  the  Dominion 
courts.  [1898]  App.  250;  Jn  re  Queen's  Coun- 
sel, 23  Ont.  App.  798,  805,  813;  Dom.  Sess. 
Pap.  1873,  No.  50,  p.  3.  This  case  has  set  at 
rest  the  controversy  as  to  the  status  of  pro- 
vincial Queen's  Counsel,  but  reference  may 
be  made  on  the  subject  to  Lenoir  v.  Ritchie,  3 
Can.  Sup.  Ct.  Rep.  575,  1  Cartw.  488;  Todd's 
Pari.  Gov.  in  Brit.  Col.  (2d  ed.),  330;  Ont. 
Sess.  Pap.  1888,  No.  37;  Dom.  Sess.  Pap.  1873, 
No.  50;  10  Can.  L.  T.  23,  25,  58,  12  Can.  L.  T. 
259  et  seq.\  13  Can.  L.  T.  1;  33  Can.  L.  J.  178. 
See  also  14  L.  Q.  Rev.,  p.  195. 

As  to  Right  to  Escheats.  —  Church  v.  Caron, 
1  Quebec  L.  Rep.  177,  2  Quebec  L.  Rep.  236; 
Mercer  v.  Atty.-Gen.,  5  Can.  Sup.  Ct.  Rep. 
538,  L.  R.  8  App.  767,  3  Cartw.  1-117;  Hodg- 
ins's  Dom.  and  Prov.  Legisl.  838-9,  853,  856. 

As  to  Provincial  Great  Seals.  —  Nova  Scotia 
Great  Seal  Case,  Dom.  Sess.  Pap.  1877,  No. 
86;  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.), 
PP-  339'''  -f'V-.  59°;  Doutre's  Constitution  of 
Canada,  pp.  375-6. 

Major  and  Minor  Prerogatives.  —  Major  pre- 
rogatives are  such  fundamental  rights  and 
principles  as  constitute  the  basis  of  the  Throne 
and  its  authority;  others  are  minor  preroga- 
tives which  ma)  be  yielded,  where  inconsistent 
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(2)  Representatives  of  the  Crown  in  Canada.  —  The  Governor-General  is  the 
representative  of  the  Queen  for  all  purposes  of  Dominion  government,  and 
the  lieutenant-governors  of  provinces  are  the  representatives  of  the  Queen 
for  all  purposes  of  the  government  of  their  respective  provinces.1  They  are 
vested  with  such  prerogative  rights  and  powers  of  the  Crown  as  are  conferred 
upon  them  by  the  British  North  America  Act,2  or  delegated  to  them  by  their 
commissions  or  instructions.3 


•with  the  laws  and  usages  of  the  place,  or  in- 
applicable to  the  conditions  of  the  people. 
Story  on  the  Constitution  of  the  United  States 
(5th  cd.)  133;  Chitty  on  the  Prerogative  25; 
Stephens'  Black.  Com.  (nth  ed.),  vol.  2,  p. 
483;  Stokes  on  the  Colonies  243;  Monk  v. 
Ouimet,  19  L.  C.  Jur.  75;  Atty.-Gen.  v.  Black, 
Stuart  (L.  Can.)  325;  Atty.-Gen.  v.  Judah,  7 
Leg.  N.  (Canada)  147;  Reg.  v.  Nova  Scotia 
Bank,  11  Can.  Sup.  Ct.  Rep.  17,  4  Cartw.  403; 
Dumphy  v.  Kehoe,  21  Rev.  Leg.  119. 

Prerogative  of  the  Crown  in  Colonial  Legisla- 
tion. —  See  an  article  in  Rose-Belford's  Cana- 
dian Monthly,  vol.  5,  p.  335  ct  seq.  As  to  dele- 
gation of  prerogatives,  see  next  subhead,  VI.  (2). 

1.  Eepresentatives  of  the  Crown  in  Canada. — 
Maritime  Bank  v.  Receiver-Gen.,  [1892]  App. 
437.  5  Cartw.  1;  27  New  Bruns.  396,  400,  5 
Cartw.  24,  27;  Re  McDowell,  22  Ont.  Rep.  565; 
Theberge  v.  Laudry,  L.  R.  2  App.  108,  2 
Cartw.  9;  Reg.  v.  St.  Catharine's  Milling,  etc., 
Co.,  13  Ont.  App.  165,  166,  4  Cartw.  207; 
Clarke  v.  Union  F.  Ins.  Co.,  10  Ont.  Rep.  489, 
3  Cartw.  338;  Molson  v.  Chapleau,  6  Leg.  N. 
(Canada)  224,  3  Cartw.  365,  366;  Mercer  v. 
Atty.-Gen.,  5  Can.  Sup.  Ct.  Rep.  637,  3  Cartw. 
28,  29.  See  also  Legislative  Power  in  Canada 
90-122,  where  at  pp.  104-10  adverse  authori- 
ties, now  overruled,  denying  that  lieutenant- 
governors  represent  the  Queen,  are  collected. 
On  the  whole  subject  of  the  constitutional 
position  of  colonial  governors,  see  Todd's 
Pari.  Gov.  in  Brit.  Col.  (2d  ed.),  passim, 
especially  at  p.  34  et  seq.;  and  for  a  discussion 
of  the  position  of  governors  of  British  colo- 
nies in  relation  to  the  Sovereign,  see  12  Can. 
L.  T.  259  et  seq.  See  also  dispatch  of  Lord 
Kimberley,  Ont.  Sess.  Pap.  1873,  No.  67,  where 
lieutenant  governors  are  spoken  of  as  repre- 
senting on  ordinary  occasions  the  Dominion 
government. 

Cases  Illustrating  Bearing  of  Governor- General's 
Position  as  Representing  the  Crown  on  Constitu- 
tional Validity  of  Certain  Statutes.  —  Appoint- 
ment of  j  ustices  of  the  peace,  Ex  p.  Williamson, 
24  New  Bruns.  64.  Conferring  jurisdiction 
on  provincial  courts  over  Dominion  election 
trials,  Valin  v.  Langlois,  3  Can.  Sup.  Ct. 
Rep.  34,  1  Cartw.  187;  Piel  Ke-ark-an  v.  Reg. 
2  British  Columbia  68,  70.  Provincial  Acts  re- 
lating to  Great  Seal  of  province,  Dom.  Sess. 
Pap.  1877,  No.  86,  p.  36;  Todd's  Pari.  Gov.  in 
Brit.  Col.  (2d  ed.)  596. 

Executive  Council  Not  Suable  in  Civil  Courts  in 
Respect  to  Official  Acts.  —  Molson  v.  Chapleau, 
6  Leg.  N.  (Canada)  222,  3  Cartw.  360;  Church 
v.  Middlemiss,  si  L.  C.  Jur.  319.  And  see 
Raleigh  v.  Goschen,  [1898]  1  Ch.  73,  and  14  L. 
Q.  Rev.  116.  The  Crown  may  ratify  an  im- 
perfect contract  of  one  of  its  officers.  Wood- 
burn  v.  Reg..  6  Can.  Exch.  Rep.  12. 

Provincial  Attorney-General  Properly  Represents 
the  Crown  in  Provincial  Courts  in  Respect  to  Do- 
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minion  as  Well  as  Provincial  Rights.  —  Atty.- 
Gen.  v.  Niagara  Falls  International  Bridge 
Co.,  20  Grant's  Ch.  (U.  C.)  34,  1  Cartw.  813; 
Monk  v.  Ouimet,  19  L.  C.  Jur.  71,  83;  Reg.  v. 
Pattee,  5  Ont.  Pr.  Rep.  292,  3  Cart.  346,  n.  But 
see  Mousseau  v.  Bate,  27  L.  C.  Jur.  153,  3 
Cartw.  341.  As  regards  procedure,  the  Crown 
coming  into  the  High  Court  of  Justice  is  in  the 
same  position  as  a  subject.  Reg.  v.  Grant,  17 
Ont.  Pr.  Rep.  165. 

Oaths  of  Office  of  Governor-General  and  Lieuten- 
ant-Governors.  —  Dom.  Sess.  Pap.  1884,  vol.  17' 
No.  77.  For  commissions  of  several  of  the 
Quebec  lieutenant-governors,  see  ib.  No.  77  b 

As  to  the  Two  Uses  of  the  Term  "  Provincial." 
—  Thrasher  Case,  1  British  Columbia  161. 

2.  See,  e.  g.,  sections  11,  12,  24,  38,  50,  55,  63, 
65,  72,  82,  136. 

3.  Apart  from  Statutory  Enactments,  a  Colonial 
Governor  Is  Limited  as  to  His  Powers  by  His  Com- 
mission and  Instructions.  —  Musgrave  v.  Pulido, 
L.  R.  5  App.  in;  Hill  v.  Bigge,  3  Moo.  P.  C. 
476;  Cameron  v.  Kyte,  3  Knapps  P.  C.  344; 
Atty.-Gen.  v.  Atty.-Gen.,  23  Can.  Sup.  Ct.  Rep. 
528,  5  Cartw.  528;  Anson  on  The  Crown,  260. 
See,  too,  the  Australian  case  Musgrove  v. 
Toy,  14  Victoria  L.  Rep.  349,  5  Cartw.  570. 
As  to  the  theory  that  governor-generals  and 
lieutenant-governors  are  entitled  virtutc  officii 
to  exercise  all  prerogatives  incident  to  execu- 
tive authority,  the  one  in  matters  over  which 
the  Dominion  Parliament  has  jurisdiction, 
and  the  other  in  matters  over  which  pro- 
vincial legislatures  have  jurisdiction,  see,  per 
Burton,  J.  A.,  in  Atty.-Gen.  v.  Atty.-Gen.,  19 
Ont.  App.  38,  5  Cartw.  543,  and  in  In  re 
Queen's  Counsel,  23  Ont.  App.  801,  802; 
Maclennan,  J.  A.,  in  In  re  Queen's  Counsel, 
23  Ont.  App.  805;  Ont.  Sess.  Pap.  1888, 
No.  37,  pp.  20-22;  Loranger's  Letters  on  Fed- 
eral Constitution,  pp.  10,  n ;  and  Higin- 
botham,  C.  J.,  with  regard  to  the  Governor  of 
Victoria,  in  Musgrove  v.  Toy,  14  Victoria  L. 
Rep.  371,  397,  5  Cartw.  570,  594;  and  Ker- 
ferd,  J.,  14  Victoria  L.  Rep.  409,  411,  5  Cartw. 
605,607.  Compare,  however,  per  Taschereau, 
J.,  in  Maritime  Bank  v.  Receiver-Gen.,  20 
Can.  Sup.  Ct.  Rep.  698,  5  Cartw.  11,  12.  The 
remaining  four  judges  in  Musgrove  v.  Toy 
held  against  such  a  view;  see  especially  14 
Victoria  L.  Rep.  419,  429,  434,  437,  5  Cariw. 
614,  622,  623,  627,  628,  630.  The  case  went  to 
the  Privy  Council,  but  the  point  was  not 
there  dealt  with.  [1891]  App.  272,  5  Cartw. 
556.  The  words  of  the  Privy  Council  in 
Maritime  Bank  v.  Receiver-Gen.,  [1892]  App. 
441,  5  Cartw.  6,  seem  opposed  to  any  such 
contention,  as  does  the  dispatch  of  Lord 
Granville  of  Feb.  24th,  1869;  Dom.  Sess.  Pap. 
1869,  No.  16.  It  is  opposed  to  the  general 
constitutional  law  of  the  Empire.  Musgrave 
v.  Pulido,  L.  R.  5  App.  102;  Todd's  Pari.  Gov. 
in  Brit.  Col.  (2d  ed.),  p.  34^^.,  and  passim. 
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(3)  Executive  Power  Generally  in  Canada  —  Its  Coincidence  with  Legislative 

Power. —  Where  a  legislative  power  is  conferred  in  the  British  North  America 
Act  it  carries  with  it  a  corresponding  and  coextensive  executive  power,1  unless 
there  is  some  restraining  enactment.2 

(4)  How  Far  the  Crown  Can  Be  Bound  by  Dominion  and  Provincial  Statutes  — 
Legislative  Power  over  the  Royal  Prerogative.  —  The  Crown  is  a  party  to  and 
bound  by  both  Dominion  and  provincial  statutes,  so  far  as  such  statutes  are 
intra  vires,  that  is,  relate  to  matters  placed  within  the  Dominion  and  provin- 
cial control  respectively  by  the  British  North  America  Act.3 


And  see  generally  with  regard  to  it,  Legisla- 
tive Power  in  Canada,  pp.  1 11-22.  Royal  in- 
structions are  directly  referred  to  in  the  B.  N. 
A.  Act,  §  55. 

1.  Executive  Power  in  Canada.  —  Atty.-Gen. 
v.  Atty.-Gen.,  20  Ont.  Rep.  249,  250,  19  Ont. 
App.  38,  5  Cartw.  550,  543;  Reg.  v.  St. 
Catharines  Milling,  etc.,  Co.,  13  Ont.  App. 
166,  171,  4  Cariw.  208,  212;  Atty.-Gen.  v. 
Atty.-Gen,  [1897]  App.  212;  Mowat  v.  Cas- 
grain,  Quebec  L.  R.  6  Q.  B.  22,  24;  In  re 
Queen's  Counsel,  23  Ont.  App.  799,  801,  803, 
805;  Reg.  v.  Horner,  2  Steph.  Dig.  451,  2 
Cartw.  318;  Reg.  v.  Pattee,  5  Ont.  Pr.  Rep. 
297;  North  British,  etc.,  F.,  etc..  Ins.  Co.  v. 
Lambe,  Montreal  L.  R.  1  Q.  B.  163,  188,  4 
Cartw.  57,  80;  Legislative  Power  in  Canada 
123-84.  The  truth  of  the  proposition  in  the 
text  was  disputed  in  the  Thrasher-  Case,  I 
British  Columbia  (pt.  1)  170,  171,  174;  but  see 
the  subsequent  reference  to  the  Supreme  Court 
in  that  case,  1  British  Columbia  (pt.  1)  243, 
244;  Cass.  Sup.  Ct.  Dig.  480,  3  Cartw.  320, 
note  3;  4  Can.  L.  T.  53.  Compare  Matter  of 
Hamilton,  etc.,  R.  Co.,  39  U.  C.  Q.  B.  112. 
It  seems  ignored  also  in  Burk  v.  Tunstall,  2 
British  Columbia  14. 

Illustrative  Cases.  —  Thus  by  virtue  of  their 
legislative  power  over  the  administration  of 
justice,  etc.,  under  No.  14  of  section  92,  pro- 
vincial legislatures  can  authorize  the  execu- 
tive to  appoint  district  magistrates.  Reg.  v. 
Horner,  2  Steph.  Dig.  450,  2  Cartw.  317,  as  to 
which  case  and  other  cases,  the  appointment 
of  district  magistrates,  and  (he  whole  subject, 
see  the  valuable  report  of  Sir  J.  Thompson,  as 
Minister  of  Justice,  on  the  Quebec  Act,  1888, 
relating  to  district  magistrates;  Hodgins's 
Dora,  and  Prov.  Legisl.,  at  pp.  354,  364;  Legis- 
lative Power  in  Canada,  at  pp.  140,  167-9;  f>re 
marshals.  Reg.  v.  Coote,  L.  R.  4  P.  C.  599,  I 
Cartw.  57;  Queen's  Counsel,  supra,  sub  VI. 
(1);  police  magistrates  and  justices  of  the 
peace,  Reg.  v.  Reno,  4  Ont.  Pr.  Rep.  281,  1 
Cartw.  810;  Reg.  v.  Bennett,  I  Ont.  Rep.  .145, 
2  Cartw.  634;  Richardson  v.  Ransom,  10  Ont. 
Rep.  387,  4  Cartw.  630;  Reg.  v.  Bush,  15  Ont. 
Rep.  398,  4  Cartw.  690;  Division  Court  and 
inferior  judges  generally,  Wilson  71.  McGuire, 
2  Ont.  Rep.  118,  2  Cartw.  665;  Ganong  v.  Bay- 
ley,  17  New  Bruns.  324,  2  Cartw.  509;  Reg.  v. 
Birkett,  21  Ont.  Rep.  162;  Kc  Dominion  Provi- 
dent B..  etc.,  Assoc.,  25  Ont.  Rep.  619;  In  re 
Small  Debts  Act,  5  British  Columbia  246. 
See,  however,  an  article  in  8  Can.  L.  T.  97  et 
set/.,  as  to  which  see  Legislative  Power  in 
Canada  176,  note  1;  and  Todd's  Pari.  Gov.  in 
Brit.  Col.  (2d  ed.)  597-8.  But  provincial  leg- 
islatures must  not  appoint  or  authorize  the  ap- 
pointment   of   what    are   virtually  superior 
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court  or  county  court  judges  under  another 
name.  Report  of  Sir  J.  Thompson  on  Quebec 
Act  of  1888,  supra;  Burk  v.  Tunstall,  2  British 
Columbia  14.  And  see  a  series  of  articles  on 
provincial  jurisdiction  over  civil  procedure,  2 
Can.  L.  T.  313,  360,  409,  456,  513,  561;  also  a 
letter  signed  "  George  Patterson,"  21  Can.  L. 
J.  421. 

As  to  Dominion  Power  to  Appoint  Justices  of  the 
Peace,  etc.,  —  Richardson  v.  Ransom,  10  Ont. 
Rep.  392,  4  Cartw.  635;  Hodgins's  Dom.  and 
Prov.  Legisl.,  pp.  752-3;  Legislative  Power  in 
Canada,  175-6.  But  see  Reg.  v.  Bush,  15  Ont. 
Rep.  400,  4  Cartw.  692,  693. 

So,  Too,  Provincial  Legislatures  Can  Delegate 
Power  to  Municipal  Institutions  to  make  by- 
laws to  carry  their  enactments  into  effect. 
Hodge  v.  Reg.,  L.  R.  9  App.  132,  3  Cartw.  162; 
Compare  7  Ont.  App.  252,  3  Cartw.  168.  And 
see  Reg.  v.  Toland.  22  Ont.  Rep.  505;  Reg.  v. 
Boucher,  Cass.  Sup.  Ct.  Dig.  325. 

2.  Governor-General's  Power  to  Appoint  Superior 
Court  Judges.  —  Such,  for  example,  is  section 
96,  whereby  the  Governor-General  is  to  appoint 
superior,  district,  and  county  court  judges 
notwithstanding  the  provincial  legislative 
power  over  the  administration  of  justice. 
As  to  whether  this  carries  with  it  a  power  to 
remove  judges,  see  hi  re  Squier,  46  U.  C.  Q. 
B.  474,  1  Cartw.  789;  In  re  Niagara  Election 
Case,  29  U.  C.  C.  P.  280;  Todd's  Pari.  Gov.  in 
Brit.  Col.  (2d  ed.)  46-7,  827,  et  sea.;  Clement's 
Canadian  Constitution  513,  514;  11  Can.  L.  T. 
145,  17  Can.  L.  J.  445.  See  section  99  of  B. 
N.  A.  Act.  As  to  the  Governor-General's 
power  over  appointment  of  judges  in  relation 
to  provincial  powers,  see  report  of  Sir  J. 
Thompson;  Hodg.  Dom.  and  Prov.  Legisl. 
354,  et  sea.;  Legislative  Power  in  Canada 
140,  et  sea.  See.  also,  In  re  Small  Debts  Act,  5 
British  Columbia,  261,  262,  265.  As  to  the 
power  of  provincial  legislatures  to  invest  other 
bodies  than  courts  with  powers  and  functions 
usually  reposed  in  legal  tribunals,  Hodgins's 
ibid.,  at  p.  439;  Ross  v.  Canada  Agricultural 
Ins.  Co.,  5  Leg.  N.  (Canada)  ^22 ;  Legislative 
Power  in  Canada  457,  note  2. 

3.  To  What  Extent  Crown  Bound  hy  Dominion 
and  Provincial  Legislation.  —  Lenoir  v.  Ritchie, 

3  Can.  Sup.  Ct.  Rep.  623,  624,  632,  1  Cartw. 
530.  538,  539;  Reg.  v.  Bush,  15  Ont.  Rep.  400, 

4  Cartw.  692;  Atty.-Gen.  v.  Atty.-Gen.,  23 
Can.  Sup.  Ct.  Rep.  468,  469,  5  Cartw.  528,  529; 
Reg.  v.  Nova  Scotia  Bank,  n  Can.  Sup.  Ct. 
Rep.  17,  4  Cartw.  403;  Atty.-Gen.  v.  Judah,  7 
Leg.  N.  (Canada)  147;  Cuvillier  v.  Aylwin,  2 
Kn.  P.  C.  72;  Reg.  v.  Edulgec  Byranjce,  5 
Moo.  P.  C.  295;  Ont.  Sess.  Pap.  1888,  No.  37, 
30;  Legislative  Power  in  Canada  176-84.  It 
was  largely  on    the  ground  that  provincial 
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(5)  Imperial  Veto  Power.  —  All  Dominion  Acts  are  subject  to  be  vetoed  by 
the  Queen  in  Council  within  two  years  after  the  receipt  thereof  by  the  Secre- 
tary of  State.'  This  liability  does  not  extend  to  provincial  Acts,8  which, 
however,  are  subject  within  one  year  to  be  vetoed  by  the  Governor-General  in 
Cou  ncil.3 

(6)  Federal  Veto  Power.  —  The  possession  by  the  federal  government  of 
the  veto  power  over  provincial  legislation  is  a  special  feature  of  the  constitu- 
tion of  the  Dominion  of  Canada  which  distinguishes  it  from  that  of  the 
United  States.  The  Act  provides  for  the  federated  provinces  a  carefully  bal- 
anced constitution,  under  which  no  one  of  the  parts  can  pass  laws  for  itself, 
except  under  the  control  of  the  whole,  acting  through  the  Governor-General.4 
The  power  is  exercisable  by  the  Governor-General  in  Council.5  It  "  works  in 
the  plane  of  political  expediency  as  well  as  in  that  of  jural  capacity," 6  and 
serves  to  protect  national  and  Dominion  interests;  7  and  as  a  check  upon  not 
only  unlawful  8  but  also  unwise  or  unjust 9  exercise  of  provincial  powers. 
But  provincial  Acts,  if  disallowed,  must  be  disallowed  altogether;  this  or  that 
clause  cannot  be  vetoed  without  the  remainder.10 

VII.  Legislative  Powers  Generally  in  Canada  —  (1)  General  Comparison 
with  Legislative  Powers  and  the  Distribution  Thereof  under  United  States  Consti- 
tution. —  The  main  scheme  of  the  United  States  Constitution  as  regards  the 
distribution  of   legislative  power  is  to  grant  certain  powers  to  Congress, 


lieutenant-governors  do  not  represent  the 
Queen,  and  that  she  is  not  an  integral  part  of 
provincial  legislatures,  that  some  of  the  judges 
in  Lenoir  v.  Ritchie,  3  Can.  Sup.  Ct.  Rep.  620- 
•623,  632-635,  1  Cartw.  527-529,  538,  539  542, 
held  that  those  legislatures,  at  all  events, 
could  not  affect  the  royal  prerogatives.  But 
Maritime  Bank  v.  Receiver-Gen.,  [1892]  App. 
437,  5  Cartw.  1,  has  disposed  of  this  ground. 
As  |to  a  local  legislature  in  a  self-governing 
colony  overriding  a  royal  charter  of  incorpora- 
tion^.,?., of  a  bank),  within  its  jurisdiction, 
see  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.) 
220,  221. 

1.  Veto  Power  of  Crown.  —  Section  56,  B.  N.  A. 
Act,  1867;  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d 
«d.)  155  et  seq.,  1 75,  177,  178;  Hodgins's 
Dom.  and  Prov.  Legisl.,  pp.  5-60.  If  the 
Crown  in  England  disallow  a  colonial  act  it 
becomes  of  no  effect  from  the  date  of  publica- 
tion of  the  disallowance  in  the  colony.  Mill's 
Colonial  Constitutions,  at  p.  33.  Compare  B. 
N.  A.  Act,  §  56;  Dicey's  Law  of  the  Constitu- 
tion (4th  ed  )  107-8. 

2.  Lenoir  v.  Ritchie,  3  Can.  Sup.  Ct.  Rep. 
624,  1  Cartw.  531;  Hodgins's  ibid.,  pp.  69,  140, 
878,  882;  Todd's  ibid.,  pp.  29-30,  479-S3,  512. 

3.  See  section  90  of  B.  N.  A.  Act,  and  infra, 
VI.  (6). 

4.  Veto    Power  of  Dominion   Government.  — 

Toronto  Bank  v.  Lambe,  L.  R.  12  App.  587,  4 
Cartw.  22,  23;  Angers  v.  Queen  Ins.  Co.,  22 
L.  C.  Jur.  309,  310,  1  Cartw.  134,  135;  Lepro- 
hon  v.  Ottawa,  40  U.  C.  Q.  B.  490,  1  Cartw. 
647;  Can.  Sess.  Pap.  1865,  vol.  24,  No.  12, 
p.  11;  Debates  on  Confederation,  p.  404,  433; 
Clement's  Canadian  Constitution,  p.  173,  18 
Can.  L.  J.  267;  Legislative  Power  in  Canada, 
pp.  185-203;  B.  N.  A.  Act,  §§  56-90. 

5.  Lenoir  v.  Ritchie,  3  Can.  Sup.  Ct.  Rep. 
624,  1  Cartw.  530,  531;  Reg.  v.  Bennett,  1  Ont. 
Rep.  461,  462,  2  Cartw.  641,  642;  Mercer  v. 
Atty.-Gen.,  5  Can.  Sup.  Ct.  Rep.  711,  712,  3 
Cartw.  84;  Com.  Pap.  1878-9,  vol.  51,  p.  153; 
Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  432  et 
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seq.,  529,  610,  622;  Dom.  Sess.  Pap.  1877,  No. 
89,  1880,  No.  18.  See  sections  13,  56  and  90 
B.  N.  A.  Act,  and  compare  Atty.-Gen.  v.  Golds- 
brough,  15  Victoria  L.  Rep.  647. 

6.  Atty.-Gen.  v.  Atty.-Gen.,  20  Ont.  Rep. 
245. 

7.  Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  102, 
108,  109,  1  Cartw.  445,  446,  452,  453;  Reg.  v. 
Taylor,  36  U.  C.  Q.  B.  224;  Re  Goodhue,  19 
Grant's  Ch.  (U.  C.)  384,  I  Cartw.  568. 

8.  But  see  Hodgins's  Dom.  and  Prov.  Legisl. 
425;  Todd's  Pari.  Gov.  in  Brit.  Col.  529  etseq. 
The  existence  of  the  veto  power  has  little  or 
no  bearing  on  the  question  of  the  proper  con- 
struction of  the  B.  N.  A.  Act.  Severn  v.  Reg., 
2  Can.  Sup.  Ct.  Rep.  96,  131,  132,  1  Cartw.  439, 
440,  475,  476.  No  consent  or  acquiescence  of 
the  Crown  by  nonexercise  of  the  veto  power, 
or  otherwise,  can  render  valid  an  Act  other- 
wise ultra  vires.  Lenoir  v.  Ritchie,  3  Can. 
Sup.  Ct.  Rep.  612,  613,  624,  625,  1  Cartw.  518, 
531,  532;  Ganong  v.  Bayley,  17  New  Bruns.  337, 
2  Cartw.  525;  L'Union  St.  Jacques  v.  Belisle,  20 
L.  C.  Jur.  44,  1  Cartw.  92;  Reg.  v.  Bennett,  I 
Ont.  Rep.  461,  462,  2  Cartw.  641,  642;  Reg.  v. 
Chandler,  12  New  Bruns.  558,  2  Cartw.  437. 
Contra,  Ganong  v.  Bayley,  17  New  Bruns.  327, 
328,  2  Cartw.  513,  514.  And  see  Dobie  v. 
Temporalities  Board,  3  Leg.  N.  (Canada)  251, 
1  Cartw.  383;  Leprohon  v.  Ottawa,  40  U.  C. 
Q.  B.  490,  1  Cartw.  647;  Hodg.  Dom.  and  Prov. 
Legisl.,  pp.  357-8,  360,  752-3. 

9.  Re  Goodhue,  19  Grant's  Ch.  (U.  C.)  3S4; 
City  of  Three  Rivers  v.  Suite,  5  Leg.  N. 
(Canada)  334,  335,  2  Cartw.  289,  290.  For 
recent  instances  in  which  the  Dominion  gov- 
ernment has  taken  strong  ground  against  pro- 
vincial legislation  as  unjust  and  contrary  to 
sound  principles  of  legislation,  see  Hodg. 
Dom.  and  Prov.  Legisl.  239,  624-30.  But  see 
Hodgins's  ibid.  231;  Guay  v.  Blanchet,  5 
Quebec  L-.  Rep.  53. 

10.  Hodg.  Dom.  and  Prov.  Legisl.  833-4, 
911.  Disallowance  must  be  absolute,  not 
conditional.    Hodgins's  ibid.  1146. 
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together  with  the  power  of  making  all  laws  necessary  and  proper  for  carrying 
them  into  execution,  to  provide  that  the  constitution  and  the  laws  of  Con- 
gress made  in  pursuance  thereof  shall  be  the  supreme  law  of  the  land,  and  for 
the  rest  to  declare  simply  that  the  powers  not  so  delegated  to  Congress  are 
reserved  to  the  states  respective!)'  or  to  the  people.  On  the  other  hand, 
under  the  British  North  America  Act  the  provincial  legislatures  are  given 
legislative  power  over  certain  enumerated  subject  matters,  supplemented  by  a 
general  residuary  gift  of  power  over  all  matters  of  a  merely  local  or  private 
nature  in  the  province;  while  to  the  Dominion  Parliament  is  assigned  legisla- 
tive power  over  not  only  certain  enumerated  subject-matters,  but  generally 
over  "  all  matters  not  coming  within  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  legislatures  of  the  provinces."  Thus  the  Domin- 
ion Parliament  has  a  general  legislative  power  over  nonprovincial  subjects  such 
as  Congress  has  not,  and  legislative  power  over  all  subjects  relating  to  the 
internal  affairs  of  Canada  is  vested  either  in  the  Federal  Parliament  or  in  the 
provincial  legislatures.  There  is  no  reserve  of  powers  to  the  people,  as  in 
the  United  States.  Moreover,  with  one  or  two  exceptions,  legislative  power  in 
Canada  as  between  Dominion  Parliament  and  provincial  legislatures  is  not 
concurrent,  as  it  is,  in  a  sense,  in  most  matters  as  between  Congress  and  the 
state  legislatures,  but  is  held  exclusively  by  the  one  or  the  other.1  Further- 
more, it  is  plenary  in  its  character,  and  is  given  unfettered  by  fundamental 
restrictions  such  as  characterize  the  federal  and  state  constitutions.2  And 
this  plenary  character  of  the  legislative  power,  together  with  the  system  of 
parliamentary  responsible  government,  prevents  in  Canada  that  degree  of 
separation  of  legislative,  executive,  and  judicial  power  which  exists  in  the 
United  States.  Apart,  then,  from  the  fact  that  the  powers  granted  to  Con- 
gress are  by  no  means  identical  with  the  enumerated  powers  assigned  to  the 
Dominion  Parliament,  the  differences  in  the  general  scheme  of  distribution 
above  indicated 3  render  the  constitutional  decisions  of  American  courts 
seldom  at  all  applicable  to  the  questions  which  arise  under  the  British  North 
America  Act.4 

(2)  General  Scheme  of  Distribution  of  Legislative  Powers  in  Canada  —  Preserva- 
tion of  Provincial  Autonomy.  —  The  scheme  of  the  British  North  America  Act 
comprises  a  fourfold  classification  of  powers:  Firstly,  over  those  subjects 
which  are  assigned  to  the  exclusive  plenary  power  of  the  Dominion  Parlia- 
ment; secondly,  over  those  assigned  exclusively  to  the  provincial  legislatures; 
thirdly,  over  subjects  assigned  concurrently  to  the  Dominion  Parliament  and 
the  provincial  legislatures;  and  fourthly,  over  a  particular  subject,  namely 
education,  which  for  special  reasons  is  dealt  with  exceptionally  and  made  the 
subject  of  special  legislation.5  To  this  must  be  added  that  to  the  Dominion 
Parliament  is  also  assigned  a  general  power  to  make  laws  for  the  peace,  order, 
and  good  government  of  Canada  in  relation  to  all  matters  not  coming  within 
the  classes  of  subjects  assigned  exclusively  to  the  legislatures  of  the  provinces.6 

1.  See  infra,  VII.  9.  .  Sup.  Ct.  Rep.  566,  567,  2  Cartw.  58,  59.  Com. 

2.  See  infra,  VII.  4.  pare  the  words  of  Lord  Carnarvon  in  moving 

3.  The  comparison  between  the  United  the  second  reading  of  the  B.  N.  A.  Bill  in  the 
Slates  and  Canadian  Constitutions  will  be  House  of  Lords,  Mans.  3d  ser.,  vol.  185,  p. 
found  worked  out  in  greater  detail  in  the  565,  quoted  in  In  re  Prohibitory  Liquor  Laws, 
introductory  chapter  of  the  writer's  work  on  24  Can.  Sup.  Ct.  Rep.  209,  210.  5  Cartw.  330, 
Legislative  Power  in  Canada.  See  also  the  331.  As  to  the  phrase  used  in  the  B.  N.  A. 
title  Constitutional  Law,  vol.  6,  p.  882.  Act,  "  make  laws  in  relation  to,"  see  Reg.  v. 

4.  See  Citizens'  Ins.  Co.  v.  Parsons,  4  Can.  Hodge,  7  Ont.  App.  270,  2  Cartw.  592.  And 
Sup.  Ct.  Rep.  299,  1  Cartw.  321;  Valin  v.  see  as  to  the  general  scheme  of  the  B.  N.  A. 
Langlois,  3  Can.  Sup.  Ct.  Rep.  55,  1  Cartw.  Act,  In  re  Prohibitory  Liquor  Laws,  24  Can. 
193:  In  re  Niagara  Election  Case,  29  U.  C.  C.  Sup.  Ct.  Rep.  232,  234,  5  Cartw.  347,  348. 
P.  274.  See,  also,  supra,  VII.  (1).    As  to  legislative 

5.  General  8cheme  of  Distribution  of  Legisla-  power  over  education,  see  infra,  X. 

tive  Powers.  —  Fredericton  v.  Reg.,  3  Can.  Sup.  6.  As  to  this  general  residuary  legislative 
Ct.  Rep.  562,  2  Cartw.  55.    See  also  3  Can.      power  of  the  Dominion  Parliament,  see  infra, 
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The  scheme  of  the  Act,  moreover,  in  dividing  the  legislative  powers  between 
the  federal  government  and  the  provinces,  was,  so  far  as  compatible  with  the 
new  order  of  things,  to  conserve  to  the  latter  their  autonomy  in  so  far  as  the 
civil  rights  peculiar  to  each  were  concerned.1 

(3)  Generality  of  Language  Used  in  Describing  Legislative  Powers  Conferred  — 
Overlapping  Powers.  — ■  It  would  have  been  scarcely  possible  to  make  a  complete 
enumeration  of  all  the  powers  to  be  vested  in  the  Dominion  Parliament  and 
provincial  legislatures  respectively,  and  use  was  made  in  the  British  North 
America  Act,  as  in  the  Constitution  of  the  United  States,  of  general  language, 
containing  in  principle  the  conferred  powers,  and  leaving  to  future  legislation 
and  judicial  interpretation  the  task  of  completing  the  details.8  So  broad  and 
general  is  the  language  used  in  indicating  the  various  subject-matters  of  legis- 
lation in  respect  to  which  power  is  conferred,  that  legislative  power  may 
reside  in  the  provincial  legislatures  as  to  some  matters  otherwise  falling  within 
the  general  description  of  Dominion  subjects,  and  in  a  sense  the  converse  is 
true  in  certain  instances.3 

(4)  Plenary  Character  of  Legislative  Powers  in  Canada  —  Power  to  Delegate 
Functions  and  to  Legislate  Conditionally  or  by  Local  Option  Legislation  —  Power 
over  Private  Rights  and  Ex  Post  Facto  Legislation.  —  Neither  the  Dominion  Par- 
liament nor  the  provincial  legislatures  are  in  any  sense  delegates  of  or  acting 


VIII.  H.  The  enumerated  subject-matters  of 
section  91  are  designed  as  examples  merely  of 
the  powers  conferred  on  the  Dominion  Parlia- 
ment, while  section  92  enumerates  all  the  ex- 
clusive powers  capable  of  being  exercised  by 
the  provincial  legislatures.  Ulrich  v.  Na- 
tional Ins.  Co.,  42  U.  C.  Q.  B.  156;  Todd's 
Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  443,  444. 
Compare  Gibson  v.  McDonald,  7  Ont.  Rep.  424, 
3  Cartw.  334.  But  though  the  Dominion  Par- 
liament has  the  general  residue  of  legislative 
power  in  Canada,  the  powers  of  the  provinces 
are  not  all  specified.  They,  too,  have  what 
may  be  termed  a  minor  residuary  gift  of 
power  to  make  laws  in  relation  to  "  generally 
all  matters  of  a  merely  local  or  private  nature 
in  the  province."  Legislative  Power  in 
Canada,  pp.  342-3;  Any. -Gen.  v.  Atty.-Gen., 
[1896]  App.  365. 

1.  See  Citizens'  Ins.  Co.  v.  Parsons,  4  Can. 
Sup.  Ct.  Rep.  255,  1  Cartw.  302;  Maritime 
Bank  v.  Receiver-Gen.,  [1892]  App.  441,  443, 

5  Cartw.  5-8;  Mercer  v.  Atty.-Gen.,  5  Can. 
Sup.  Ct.  Rep.  637,  3  Cartw.  28;  Reg.  w. 
Hodge,  7  Ont.  App.  252,  3  Cartw.  167;  Lum- 
ber Co.  v.  Lambe,  13  Rev.  Leg.  84,  85;  Huson 
v.  South  Norwich  Tp.,  24  Can.  Sup.  Ct.  Rep. 
150,  5  Cartw.  325,  326,  note;  Ex  p.  Dansereau, 
19  L.  C.  Jar.  235,  236,  2  Cartw.  197,  198; 
Legislative  Power  in  Canada,  701,  704. 

2.  General  Language  Used  in  Describing 
Powers  Conferred.  —  Valin  v.  Langlois,  3  Can. 
Sup.  Ct.  Rep.  56,  1  Cartw.  194;  Leprohon  v. 
Ottawa,  40  U.  C.  Q.  B.  488,  1  Cartw.  645;  Reg. 
v.  Hodge,  7  Ont.  App.  272,  3  Cartw.  177;  Reg. 
v.  Taylor,  36  U.  C.  Q.  B.  191,  192;  In  re  Slavin, 
36  U.  C.  Q.  B  178,  1  Cartw.  705;  Thrasher 
Case,  1  British  Columbia  (pt.  1)209,  211 ;  North 
British,  etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe,  Mont- 
real L.  R.  1  Q.  B.  167,  4  Cartw.  60;  Poulin  v. 
La  Corporation  de  Quebec,  7  Quebec  L.  Rep. 
339-  3  Cartw.  239;  Ulrich  v.  National  Ins.  Co., 
42  U.  C.  Q.  B.  156:  Kelly  v.  Sulivan,  2  Haz. 

6  War.  (P.  E.  Island)  90,  91;  Reg.  v.  Wing 
Chong,  1  British  Columbia  (pt.  2)  156;  Exp. 
Wallace,  13  New  South  Wales  13,  14.  Refer- 
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ence  may  also  be  made  to  an  article  in  7  Leg. 
N.  (Canada)  49;  and  to  some  apposite  pass- 
ages in  Story  on  the  Constitution  (5th  ed.),  vol. 
2,  pp.  5,  150,  569,  570,  654;  and  Pomeroy  on  Con- 
stitutional Law  (8th  ed.),  p.  12,  §  17,  as  to 
which,  however,  the  principle  laid  down  supra, 
V.  B.  (1)  must  be  remembered. 

3.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  108,  1  Cartw.  273,  where  it  is  laid  down 
that  "it  is  the  duty  of  the  courts,  however 
difficult  it  may  be,  to  ascertain  in  what  degree 
and  to  what  extent  authority  to  deal  with  mat- 
ters falling  within  these  classes  of  subjects 
exists  in  each  legislature,  and  to  define  in  the 
particular  case  before  them  the  limits  of  their 
respective  powers."  Compare,  to  the  same 
effect,  Dobie  v.  Temporalities  Board,  L.  R.  7 
App.  148,  1  Cartw.  366;  Toronto  Bank  v. 
Lambe,  L.  R.  12  App.  585,  586,  4  Cartw.  20, 
21;  Lambe  v.  Canadian  Bank  of  Commerce, 
13  Rev.  Leg.  152;  Reg.  v.  Robertson,  6  Can. 
Sup.  Ct.  Rep.  in,  116,  2  Cartw.  83;  Reg.  v. 
Howe,  2  British  Columbia  38,  39;  Poole  v.  Vic- 
toria, 2  British  Columbia  275.  In  other 
words,  the  subjects  enumerated  in  sections  91 
and  92  of  the  B.  N.  A.  Act  in  many  cases 
"  overlap."  North  British,  etc.,  F.,  etc.,  Ins. 
Co.  v.  Lambe,  Montreal  L.  R.  I  Q.  B.  151,  4 
Cartw.  47;  Reg.  v.  Stone,  23  Ont.  Rep.  49. 
And  this  "  double  enumeration  "  in  the  Act 
has  sometimes  been  made  the  subject  of  hos- 
tile comment.  North  British,  etc.,  F.,  etc.,  Ins. 
Co.  v.  Lambe,  Montreal  L.  R.  1  Q.  B.  190,  4. 
Cartw.  81  (see  also  Montreal  L.  R.  1  Q.  B.  169, 
4  Cartw.  62);  Angers  v.  Queen  Ins.  Co.,  22  L. 
C.  Jur.  308,  1  Cartw.  132;  Atty.-Gen.  v.  Atty.- 
Gen.,  2  Quebec  L.  Rep.  243,  3  Cartw.  107. 
"A  literal  interpretation  of  these  two  sections  " 
(see  sections  gi  and  92  of  the  B.  N.  A.  Act) 
"  would  make  them  contradictory."  Angers 
v.  Queen  Ins.  Co.,  16  Can.  L.  J.  N.  S.  205,  I 
Cartw.  149.  And  see  Cooey  v.  Brome 
County,  21  L. -C.  Jur.  105,  2  Cartw.  387;  Ack- 
man  v.  Moncton,  24  New  Bruns.  110,  in; 
Reg.  v.  Taylor,  36  U.  C.  Q.  B.  206.  As  to 
legislative  power  residing  as  to  some  matters 

Volume  X. 


Legislative  Powers 


DOMINION  OF  CANADA. 


Generally  in  Canada. 


under  any  mandate  from  the  Imperial  Parliament.  The  British  North 
America  Act  conferred  upon  them  legislative  powers  not  in  any  sense  to  be 
exercised  by  delegation  from,  or  as  agents  of,  the  Imperial  Parliament,  but 
authority  as  plenary  and  as  ample  within  the  limits  prescribed  as  the  Imperial 
Parliament,  in  the  plenitude  of  its  power,  possessed  and  could  bestow.1    If  it 


falling  within  the  general  description  of  pro- 
vincial subjects  in  the  Dominion,  see  Reg.  v. 
Mohr,  7  Quebec  L.  Rep.  igi,  2  Cartw.  268; 
Cushing  v.  Dupuy,  L.  R.  5  App.  415,  1  Cartw. 
258,  and  other  cases  cited  infra,  VIII.  D. 

1.  Plenary  Character  of  Legislative  Powers.  — 
Hodge  v,  Reg.,  L.  R.  9  App.  132,  3  Cartw. 
162;  Maritime  Bank  v.  Receiver-Gen.,  [1892] 
.App.  442,  5  Cartw.  7,  8;  Re  McDowell,  22  Ont. 
Rep.  565;  Fredericton  v.  Reg.,  3  Can.  Sup. 
Ct.  Rep.  529,  561,  2  Cartw.  29,  54;  Dobie  v. 
Temporalities  Fund,  L.  R.  7  App.  146,  1 
Cartw.  364;  Re  Goodhue,  19  Grant's  Ch.  (U. 
C.)  386,  1  Cartw.  569;  Reg.  v.  Robertson,  6 
Can.  Sup.  Ct.  Rep.  65,  2  Cartw.  119;  Lynch  v. 
Canada  North-West  Land  Co.,  19  Can.  Sup. 
Ct.  Rep.  212,  5  Cartw.  436,  437;  Reg.  v. 
Brieriy,  14  Ont.  Rep.  532;  Reg.  v.  Hodge, 
7  Ont.  App.  251,  274,  3  Cartw.  167,  179; 
Any. -Gen.  v.  Victoria,  2  British  Columbia  5. 
And  as  to  the  Indian  legislature,  see  Reg.  v. 
Burah,  L.  R.  3  App.  889,  3  Cartw.  409;  and 
the  New  South  Wales  Legislature,  Powell  v. 
Apollo  Candle  Co.,  4  N.  S.  W.  160,  L.  R.  10 
App.  290,  3  Cartw.  442.  But  see  the  reference 
to  the  recent  Privy  Council  decision  in  the 
Fisheries  Case,  [1898]  App..  700,  VIII.  I,  (1) 
note  5,  infra,  and  L.  Q.  Rev.  vol.  14,  p.  386. 

Illustrative  Cases.  —  Thus  the  B.  N.  A.  Act, 
1871,  34-35  Vict.,  c.  28,  §  4,  giv^s  the  Domin- 
ion Parliament  power  to  make  provision  for 
the  administration  of  peace,  order,  and  good 
government  of  any  territory,  and  in  Riel  v. 
Reg.,  L.  R.  10  App.  675,  4  Cartw.  1,  it  was 
held  that  the  words  of  the  statute  are  apt  to 
authorize  the  utmost  discretion  of  enactment 
for  the  attainment  of  the  objects  pointed  to, 
and  the  widest  departure  from  criminal  proce- 
dure as  known  and  practiced  in  England. 

Again,  in  respect  to  taxation  there  is  no  such 
necessity  for  uniformity  and  equality  as  exists 
in  the  United  States.  Lambe  v.  Fortier,  Que- 
bec L.  R.  5  Super.  Ct.  47,  355,  25  Can.  Sup. 
Ct.  Rep.  422;  Dow  v.  Black,  L.  R.  6  P.  C.  282, 
I  Cartw.  107.  The  views  to  the  contrary  ex- 
pressed in  Reg.  v.  Wing  Chong,  1  British  Co- 
lumbia, (pt.  2)  161;  Tai  Sing  v.  Maguire,  I 
British  Columbia,  (pt.  1)  108-109;  Reg-  v. 
Gold  Com'rs,  I  British  Columbia  (pt.  2)  260; 
and  B.  C.  Sess.  Pap.  1885,  464,  seem  clearly 
unsustainable.  The  point  of  contrast  here 
with  the  United  States  Constitution  is  pointed 
out  and  commented  on.  North  British,  etc., 
F.,  etc.,  Ins.  Co.  v.  Lambe,  Montreal  L.  R.  1 
Q.  B.  125,  126,  163,  Montreal  L.  R.  1  Super. 
Ct.  36,  4  Cartw.  26,  57,  93;  Choquette  v.  La- 
vergne,  Quebec  L.  R.  5  Super.  Cl.  115. 

Conflict  with  Imperial  Treaty. —  It  is  difficult 
to  see  how,  in  view  of  the  statements  in  the 
text,  a  Dominion  or  provincial  Act  can  be  void 
and  unconstitutional  merely  because  in  con- 
flict with  an  Imperial  treaty,  unless  of  course 
such  treaty  has  been  confirmed  by  Imperial 
statute.  Yet  such  was  the  holding  in  Reg. 
•v.  Wing  Chong,  1  British  Columbia  (pt.  2)  1G1, 
162;  Tai  Sing  v.  Maguire,  1  British  Columbia 
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(pt.  1)  109,  citing  section  132  of  the  B.  N.  A. 
Act,  1867.  If  this  view  is  sustainable  it  would 
seem  to  be  so  only  on  the  ground  that  the  fact 
that  a  colonial  Act  conflicts  with  an  Imperial 
treaty  is  sufficient  to  show  that  it  is  extraterri- 
torial in  its  eflect.  There  seems,  however,  no 
authority  for  this  position.  There  is  no  pro- 
vision in  the  B.  N.  A.  Act  similar  to  that  in 
the  United  States  Constitution,  which  makes 
treaties  made  under  the  authority  of  the 
United  States,  equally  with  the  constitution 
and  the  laws  of  the  United  States,  the  supreme 
law  of  the  land;  as  to  which  see  Fong  Yue 
Ting  v.  U.  S.,  149  U.  S.  698;  Chinese  Exclu- 
sion Case,  130  U.  S.  581.  That  an  Imperial 
treaty  cannot  override  an  Imperial  Act  is  be- 
yond dispute.  In  re  Californian  Fig  Syrup 
Co.'s  Trade-mark,  40  Ch.  Div.  620,  627,  628; 
In  re  Carter  Medicine  Co.'s  Trade-mai  k,  [1892] 
W.  N.  106.  As  to  how  far  the  Crown  by  its 
prerogative  can  bind  its  subjects  by  treaty,  see 
Walker  v.  Baird,  Nfd.  Decisions  490,  [1892] 
App.  491,  where  many  authorities  are  cited  in 
the  argument;  and  on  the  general  subject  of 
Imperial  dominion  exercisable  over  self-gov- 
erning colonies  through  the  operation  of 
treaties,  see  Todd's  Pari.  Gov.  in  Brit.  Col. 
(2d  ed.)  247  et  sea.  See  also  Reg.  v.  Schram,  14 
U.  C.  C.  P.  318;  Dicey's  Law  of  the  Constitu- 
tion (4th  ed.)  112,  391 ;  and  as  to  Acts  restrict- 
ing the  immigration  of  Chinese,  Hodgins's 
Dom.and  Prov.  Legisl.  1093,  1099-1101;  Todd. 
ibid.  187  et  sea. 

Canadian  Legislative  Soveignty.  —  The  B.  N. 
A.  Act  recognizes  in  the  Dominion  Constitution 
and  in  the  provincial  constitutions  a  legisla- 
tive sovereignty  as  independent  and  exclusive 
in  the  one  as  in  the  other  over  the  matters 
respectively  confided  to  them.  Citizens'  Ins. 
Co.  v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  238,  1 
Cartw.  288.  289.  Compare  Mercer  v.  Atty.- 
Gen.,  5  Can.  Sup.  Ct.  Rep.  643,  3  Cartw.  33; 
Colonial  Bldg.,  etc.,  Assoc.  v.  Atty.-Gen.,  27 
L.  C.  Jur.  301,  3  Cartw.  139.  Gwynne,  J., 
speaks  in  more  than  one  case  of  the  subordi- 
nate position  of  the  provincial  governments 
and  legislatures.  Mercer  v.  Atty.-Gen..  5 
Can.  Sup.  Ct.  Rep.  711,  3  Cartw.  83,  84; 
Lenoir  v.  Ritchie,  3  Can.  Sup.  Ct.  Rep.  634,  1 
Cartw.  540,  541.  But  the  object  of  the  B.  N. 
A.  Act  was  not  to  subordinate  provincial  gov- 
ernments to  a  central  authority,  but  to  create 
a  federal  government  in  which  they  should  be 
represented,  intrusted  with  the  exclusive 
administration  of  affairs  in  which  they  had  a 
common  interest,  each  province  retaining  its 
independence  and  autonomy.  Maritime  Bank 
v.  Receiver  Gen.,  [1892]  App.  441,  442.  Never- 
theless there  is  the  federal  veto  power,  as  to 
which  see  supra,  VI.  (6);  and  in  case  of  direct 
conflict  a  valid  Dominion  Act  places  in  abey- 
ance provincial  enactments.  Sec  infra,  VIII. 
C.  See  North  British,  etc.,  F.,  etc.,  Ins.  Co. 
v.  Lambe,  Montreal  L.  R.  1  Q.  B.  182,  4 
Cartw.  74. 

Supremacy  of  B.  N.  A.  Act. —  But  of  course 
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be  once  determined  that  the  Dominion  Parliament  or  a  provincial  legislature 
has  passed  an  Act  upon  any  subject  which  is  within  its  jurisdiction  to  legislate 
upon,  its  jurisdiction  as  to  the  terms  of  such  legislation  is  as  absolute  as  that 
of  the  Imperial  Parliament  in  the  United  Kingdom  over  a  like  subject.1 
Thus  it  is  not  competent  for  any  court  to  pronounce  a  Dominion  or  provin- 
cial Act  invalid  merely  because  it  may  affect  injuriously  private  rights,  any 
more  than  it  would  be  competent  for  the  courts  in  England,  for  the  like 
reason,  to  refuse  to  give  effect  to  a  like  Act  of  the  Parliament  of  the  United 
Kingdom.2  So,  again,  Canadian  legislatures  have  power  to  legislate  condi- 
tionally, as  for  instance  by  enacting  that  an  Act  shall  come  into  operation 
only  on  the  petition  of  a  majority  of  electors;3  or  they  may  confide  to  a 
municipal  institution  or  body  of  their  own  creation  authority  to  make  by-laws 
or  regulations  as  to  subjects  specified  in  the  enactment  and  with  the  object  of 
carrying  the  enactment  into  operation  and  effect.4 


neither  the  Dominion  Parliament  nor  provin- 
cial legislatures  can  override  the  provisions 
of  the  B.  N.  A.  Act.  Brophy  v.  Atty.-Gen., 
[1S95]  App.  222,  223,  5  Cartw.  180,  182;  Lynch 
v.  Canada  North-West  Land  Co.,  19  Can.  Sup. 
Ct.  Rep.  212,  5  Cartw.  436.  And  see  V.  B.  (3) 
supra. 

1.  Fredericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep. 
573,  2  Cartw.  63;  L'Union  St.  Jacques  v.  Bel- 
isle,  20  L.  C.  Jur.  34,  35,  1  Cartw.  78,  79. 
Ambiguity  or  loose  language  cannot  make  an 
Act  invalid.  Atty.-Gen.  v.  Atty.-Gen.,  20 
Ont.  Rep.  245,  19  Ont.  App.  37,  23  Can.  Sup. 
Ct.  Rep.  458,  5  Cartw.  546,  542,  517. 

2.  Reg.  v.  Robertson,  6  Can.  Sup.  Ct.  Rep. 
74,  2  Cartw.  125;  Cleveland  v.  Melbourne,  4 
Leg.  N.  (Canada)  279,  2  Cartw.  244;  Re  Mc- 
Dowell, 22  Ont.  Rep.  563,  License  Com'rs  v. 
Prince  Edward  County,  26  Grant's  Ch.  (U.  C.) 
452,  2  Cartw.  678.  Dicta  to  the  effect  that  pro- 
vincial legislatures  have  no  power  to  impair 
the  obligations  of  contracts  would  seem  en- 
tirely overruled.  Such  are  L'Union  St. 
Jacques  v.  Belisle,  20  L.  C.  Jur.  38,  1  Cartw. 
83;  Grand  Junction  R.  Co.  v.  Peterborough 
County,  8  Can.  Sup.  Ct.  Rep.  100,  125;  In  re 
Clay,  1  British  Columbia  (pt.  2)  306.  For  ante- 
confederation  cases  see  Reg.  v,  Kerr,  2  New 
Bruns.  367;  Ex  p.  Ira  Gould,  2  Matt.  R.  R. 
378.  Yet  a  certain  doubt  as  to  the  power  of 
Canadian  legislatures  over  private  property 
and  vested  rights  seems  cast  by  the  late  deci- 
sion of  the  Privy  Council  in  Atty.-Gen.  v. 
Atty.-Gen.,  [1898]  App.  at  p.  713.  See  also 
Dobie  v.  Temporalities  Board,  L.  R.  7  App. 
151,  1  Cartw.  370,  L.  Q.  Rev.,  vol.  14,  p.  386. 
See  infra,  VIII.  I.  (1)  note  5. 

Illustrative  Cases.  —  A  benevolent  society, 
being  unable  to  pay  the  stipulated  annuities  to 
members,  got  authority  from  the  provincial 
legislature  to  commute  the  payments  for  a 
fixed  sum,  and  the  Act  was  held  valid. 
L'Union  St.  Jacques  de  Montreal  v.  Belisle,  L. 
R.  6  P.  C.  31,  1  Cartw.  63.  See  in  court  be- 
low, 20  L.  C.  Jur.  35,  36,  45,  1  Cartw.  79-80,  93; 
and  Dobie  v.  Temporalities  Board,  Doutre's 
Constitution  of  Canada,  259,  1  Cartw.  388. 

A  provincial  Act  overriding  the  express  pro- 
visions of  a  will  was  also  held  valid.  Re 
Goodhue,  19  Grant's  Ch.  (U.  C.)  366,  1  Cartw. 
560.  For  the  judge's  report  in  this  case  on 
reference  to  them  by  the  Lieutenant-Governor 
in  Council,  see  9  Can.  L.  J.  N.  S.  82.    See  also 


Matter  of  Hamilton,  etc.,  R.  Co.,  39  U.  C.  Q. 
B.  in,  112. 

A  provincial  Act  making  changes  in  customs 
duties,  and  providing  that  they  should  apply 
to  all  goods  imported  or  taken  out  of  ware- 
house since  a  date  some  time  prior  to  its  pass- 
ing, though  there  had  been  no  warning  by 
prior  resolution,  was  held  valid.  Atty.-Gen. 
v.  Foster,  31  New  Bruns.  153.  As  to  charging 
new  duties  from  date  of  resolution  prior  to  the 
passing  of  the  Act,  see  Ex  p.  Wallace,  13  N. 
S.  W.  L.,  1. 

The  Prince  Edward  Island  Land  Purchase 
Act,  1875,  converting  leasehold  tenures  into 
freehold  estates  by  compulsory  proceedings  was 
held  valid.  Kelly  v.  Sulivan,  2  Haz.  &  War. 
(P.  E.  Island)  34,  1  Can.  Sup.  Ct.  Rep.  1.  The 
restrictions  pertaining  to  the  right  of  eminent 
domain  in  the  United  States  have  no  applica- 
tion to  a  Canadian  legislature.  2  Haz.  &  War. 
(P.  E.  Island)  87,  88.  Similarly  the  dicta  in 
Venning  v.  Steadman,  9  Can.  Sup.  Ct.  Rep. 
226,  227,  seem  quite  unsustainable.  If  in  an 
Act  a  legislature  recites  something  as  a  fact, 
the  legislative  statement  is  conclusive  so  far 
as  the  Act  is  concerned,  but  not  so  as  to  affect 
other  rights  of  individuals  in  any  proceeding 
wholly  apart  from  the  Act.  Toronto,  etc., 
R.  Co.  v.  Crookshank,  4  U.  C.  Q.  B.  309. 

See  also  an  article  on  Blackstone's  Theory 
of  the  Omnipotence  of  Parliament,  Papers 
read  before  Juridical  Society,  vol.  3,  p.  325. 

3.  Russell  v.  Reg.,  L.  R.  7  App.  835,  2 
Cartw.  17,  which  established  the  validity  of  the 
Canada  Temperance  Act,  1878,  a  local  option 
Act;  Fredericton  v.  Reg.,  3  Can.  Sup.  Ct. 
Rep.  529,  2  Cartw.  29;  Reg.  v.  Burah,  L.  R.  3 
App.  906,  3  Cartw.  430. 

4.  Delegation  of  Legislative  Authority.  —  The 
Ontario  legislature  had  power  to  intrust  to  a 
board  of  commissioners  authority  to  enact 
regulations  in  the  nature  of  by-laws  and  mu- 
nicipal regulations  of  a  merely  local  character 
for  the  good  government  of  taverns;  and 
thereby  to  create  offenses  and  annex  penalties 
thereto,  in  the  manner  purported  to  be  done  by 
the  Liquor  License  Act,  R.  S.  O.  1877,  c.  181. 
Hodge  v.  Reg.,  L.  R.  9  App.  117,  3  Cartw.  144. 
See  also,  on  the  subject  of  delegation  of  legis- 
lative power,  18  Can.  L.  J.  431. 

So  the  Public  Health  Act  of  British  Colum- 
bia, empowering  the  Lieutenant-Governor  10 
establish  and  regulate  by  by-law  local  boards 
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(5)  Presumption  in  Favor  of  Validity  of  Acts.  —  It  is  not  to  be  presumed  that 
either  the  Dominion  Parliament  or  the  provincial  legislatures  have  exceeded 
their  powers  unless  on  grounds  of  really  a  serious  character.  Every  possible 
presumption  must  be  made  in  favor  of  the  validity  of  Acts.1  In  certain  cir- 
cumstances, it  would  also  seem,  a  party  may  be  estopped  from  setting  up  the 


of  health,  and  that  such  regulations  should 
have  the  force  of  law,  was  held  intra  vires. 
Atty.-Gen.  v.  Milne.  2  British  Columbia  196. 

Delegation  of  lawmaking  power  is  no 
infringement  on  the  veto  power  of  the  Crown. 
Horace  Davey,  arguendo,  in  Hodge  v.  Reg., 
Dom.  Sess.  Pap.  1884,  vol.  17,  No.  30,  113. 

For  a  complicated  example  of  the  delegation 
of  legislative  power  see  Dominion  Railway 
Act,  1888,  51  Vict.,  c.  29.  But  Canadian  legis- 
latures can  of  course  delegate  no  powers  be- 
yond those  they  can  directly  exercise.  Atty.- 
Gen.  v.  Atty.-Gen.,  [1896]  App.  364,  5  Cartw. 
313,  314;  Cooey  v.  Brome  County,  21  L.  C. 
Jur.  186,  2  Cartw.  388. 

As  to  the  Dominion  Parliament  delegating 
power  to  make  by-laws  to  municipal  corpora- 
tions, see  In  re  Prohibitory  Liquor  Laws,  24 
Can.  Sup.  Ct.  Rep.  247,  5  Cartw.  357,  358; 
Cooey  v.  Brome  County,  21  L.  C.  Jur.  186,  2 
Cartw.  388;  Hart  v.  La  Corporation  du  Comte 
de  Missisquoi,  3  Quebec  L.  Rep.  170,  2  Cartw. 
382;  Compton  Tp.  v.  Simoneau,  14  Leg.  N. 
(Quebec)  347;  Clement's  Canadian  Constitu- 
tion 444. 

The  constitutionality  of  an  Act  cannot,  of 
course,  be  affected  by  any  by-law  or  regula- 
tion made  under  it  if  there  be  nothing  uncon- 
stitutional in  the  Act  itself.  Ex  p.  Renaud, 
14  New  Bruns.  290,  299-300,  2  Cartw.  470,  483, 
485. 

The  view  in  Tarte  v.  Beique,  Montreal  L. 
R.  6  Super.  Ct.  296,  that  a  provincial  legisla- 
ture cannot  delegate  power  to  fix  the  amount 
of  the  fine  or  imprisonment  for  a  violation  of 
its  laws  to  commissioners  conducting  any  in- 
quiry into  matters  connected  with  the  good 
government  of  the  province,  seems  clearly 
wrong.  See  the  same  case  on  appeal,  sub  now. 
Turcotte  v.  VVhelan,  Montreal  L.  R  7  Q.  B. 
263. 

Legislation  by  Reference.  —  This,  which  is  a 
form  of  delegation  of  legislative  power,  is 
illustrated  by  a  Dominion  Act,  32-33  Vict.,  c. 
29,  c.  44,  adopting  as  the  law  in  respect  to 
jurors  in  criminal  cases,  the  laws  which  may 
b~  at  the  time  in  force  in  any  province  of 
Canada;  held  valid  in  Reg.  v.  O'Rourke,  32 
U.  C.  C.  P.  388,  1  Ont.  Rep.  464,  2  Cartw.  644; 
and  so  Reg.  v.  Provost,  Montreal  L.  R.  I  Q. 
B.  477,  29  L.  C.  Jur.  253;  Sproule  v.  Reg.,  1 
British  Columbia  (pt.  2)  219.  Cf.  Todd's  Pari. 
Gov.  in  Brit.  Col.  (2d  ed.),  p.  570;  Hodgins's 
Dom.  and  Prov.  Legisl.  (2d  ed.),  p.  1125;  and  for 
a  recent  case  of  legislation  by  reference,  see 
Sprigg  v.  Sigcau,  [1897]  App.  238.  The  sound- 
ness of  Proudfoot,  J.'s,  dictum  in  the  Interna- 
tional Bridge  Co.  v.  Canada  Southern  R.  Co., 
28  Grant's  Ch.  (U.  C.)  134,  may  be  doubted. 
As  to  whether  the  Dominion  Parliament  or 
provincial  legislatures  could  create  in  Canada 
and  arm  with  general  legislative  authority  a 
new  legislative  body  not  created  or  authorized 
by  the  B.  N.  A.  Act,  see  Reg.  v.  Burah,  L.  R. 
3  App.  905,  3  Cartw.  428,  429;  Thrasher  Case, 
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1  British  Columbia  (pt.  1)  175;  Dom.  Sess. 
Pap.  1884,  vol.  17,  No.  30,  70;  Legislative 
Power  in  Canada,  697-700. 

The  view  that  provisions  in  a  Dominion  Act, 
otherwise  ultra  vires,  can  be  upheld  merely  on 
the  ground  that  they  amount  to  a  conforming 
on  the  part  of  Parliament  with  the  provincial 
law  in  eadem  materia,  expressed  apparently  in 
McArthur  v.  Northern,  etc.,  R.  Co.,  17  Ont. 
App.  91,  4  Cartw.  564,  is,  it  is  submitted,  not 
sustainable. 

1.  Presumption  as  to  Validity  of  Acts,  —  Valin 
v.  Langlois,  L.  R.  5  App.  118,  1  Cartw.  161,  3 
Can.  Sup.  Ct.  Rep.  2S,  1  Cartw.  182;  Severn  v, 
Reg.,  2  Can.  Sup.  Ct.  Rep.  103,  107,  108,  I 
Cartw.  447,  451;  Lenoir  v.  Ritchie,  3  Can. 
Sup.  Ct.  Rep.  60b,  1  Cartw.  511,  512;  Reg.  v. 
Hodge,  7  Ont.  App.  272,  3  Cartw.  177;  Reg.  v. 
Wason,  17  Ont.  App.  235,  236,  4  Cartw.  593, 
594;  Edgar  v.  Central  Bank,  15  Ont.  App.  202, 
4  Cartw.  541;  Reg.  v.  Fredericton,  19  New 
Bruns.  168.  The  rule  is  similar  in  the  United 
States.  Bryce's  American  Commonwealth,  (2 
vol.  ed.),  vol.  I,  pp.  387,  430,  citing  U.  S.  v. 
Rhodes,  1  Abb.  (U.  S.)  49.  That  construction 
of  an  Act  should  be  preferred  which  will  up- 
hold its  validity.  Macleod  v.  Atty.-Gen., 
[1891]  App.  457,  459;  Robertson  v.  Steadman, 
16  New  Bruns.  639.  Compare  In  re  Victoria 
Steam  Nav.  Board,  7  V.  L.  R.,  L.  263.  But 
quaere  as  to  the  soundness  of  the  doctrine  ex- 
pressed in  Stephens  v.  McArthur,  6  Manitoba 
L.  Rep.  501;  Edgar  v.  Central  Bank,  15  Ont. 
App.  202,  4  Cartw.  541. 

Both  the  title  and  the  preamble  of  an  Act 
maybe  rejected  in  order  to  uphold  its  validity. 
Fredericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  532 
et  seq.,  2  Cartw.  32  et  seq.;  or  even  the  legisla- 
ture's own  interpretation  of  an  Act  previously 
passed  by  itself,  Hamilton  Powder  Co.  v. 
Lambe,  Montreal  L.  R.  1  Q.  B.  460,  466.  But 
no  tribunal  can  approach  the  question  of  the 
validity  of  a  legislative  enactment  without  a 
deep  sense  of  its  importance.  Angers  v. 
Queen  Ins.  Co.,  21  L.  C.  Jur.  79,  1  Cartw.  153; 
Gibson  v.  McDonald,  7  Ont.  Rep.  415,  3  Cartw. 
324.  And  the  constitution  must  not  be 
strained.  Fredericton  v.  Reg.,  3  Can.  -Sup. 
Ct.  Rep.  545,  2  Cartw.  42;  Gibson  v.  McDon- 
ald, 7  Ont.  Rep.  416,  3  Cartw.  325;  L'Union 
St.  Jacques  v.  Belisle,  20  L.  C.  Jur.  39,  I 
Cartw.  84.  An.enactment  aiming  to  limit  the 
power  of  the  courts  to  adjudicate  upon  the 
constitutionality  of  provincial  legislation 
would  seem  objectionable  and  ineffectual. 
Hodgins's  Dom.  and  Prov.  Legisl.  216. 

Australian  Cases.  —  Some  Victorian  judges 
have  held  that  they  must  obey  the  legislature 
where  its  meaning  is  certain.  Banks  v. 
Orrell,  4  V.  L.  R.,  L.  219;  Reg.  v.  Pearson,  6 
V.  L.  R.,  L.  333;  Reg.  v.  Call,  Ex  p.  Murphy. 
7  V.  L.  R.  L.,  123.  But  they  were  dealing  with 
a  single  legislature  and  not  a  confederate  sys- 
tem; and  see///  re  Victoria  Steam  Nav.  Board, 
7  V.  L.  R.,  L.  255-261. 
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unconstitutionality  of  a  statute.1 

(6)  Motive  of  Legislature  Immaterial.  —  If  the  Dominion  Parliament  or  a 
provincial  legislature  legislates  strictly  within  the  powers  conferred  upon  them 
respectively  by  the  British  North  America  Act,  the  court  has  no  right  to 
inquire  into  or  regard  what  motive  induced  it  to  exercise  its  powers,  even 
though  avowed  on  the  face  of  the  Act,58  in  deciding  upon  its  constitutionality. 

(7)  Acts  Ultra  Vires  in  Part  Only.  —  Although  part  of  an  Act  either  of  the 
Dominion  Parliament  or  of  a  provincial  legislature  may  be  ultra  vires,  and 
therefore  invalid,  this  will  not  invalidate  the  rest  of  the  Act,  if  it  appears  that 
the  one  part  is  separate  in  its  operation  from  the  other  part,  so  that  each  is  a 
separate  declaration  of  the  legislative  will,  and  unless  the  object  of  the  Act  is 
such  that  it  cannot  be  attained  by  a  partial  execution.3 

(8)  Ultra  Vires  Legislation  a  Mere  Nullity.  —  A  transaction  which  ib  ultra 
vires  of  the  parties  to  it  can  derive  no  support  from  an  Act  which  is  itself 
ultra  vires  of  the  legislature  passing  it;  nor  will  the  right  of  those  affected  by 
it  to  treat  it  as  of  no  legal  force  or  validity  be  interfered  with  by  such  an 


1.  Ross  v.  Guilbault,  4  Leg.  N.  (Canada) 
415;  Ross  v.  Canada  Agricultural  Ins.  Co.,  5 
Leg.  N.  (Canada)  23;  Forsyth  v.  Bury,  15  Can. 
Sup.  Ct.  Rep.  543,  McCaffrey  v.  Ball,  34  L.  C. 
Jur.  91;  Wilson  v.  Codyre,  26  New  Bruns. 
524,  525.  It  would  seem,  too,  that  the  uncon- 
stitutionality of  an  Act  should  be  pleaded  in 
due  form.  Belanger  v.  Caron,  5  Quebec  L. 
Rep.  25;  King  v.  Joe,  8  Hawaiian  287;  Cooley 
on  Constitutional  Limitations  (5th  ed.)  196, 
197.  But  see  Langlois  v.  Valin,  5  Quebec  L. 
Rep.  16,  1  Cartw.  231. 

2.  Inquiring  into  Motives  of  Legislature.  — 
Fredericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  532, 
533.  559.  563-565,  570,  573.  2  Cartw.  32,  33,  52, 
53.  56,  57,  61,  63.  So  in  the  United  States. 
Cooley's  Constitutional  Limitations,  (5th  ed.) 
197.  Henry,  J.,  however,  maintains  a  differ- 
ent view.  3  Can.  Sup.  Ct.  Rep.  548,  549,  2 
Cartw.  44,  45. 

3.  Legislative  Acts  Void  in  Part.  —  In  re  Do- 
minion Liquor  License  Acts,  1883-4,  before 
the  Privy  Council,  4  Cartw.  342,  n.  2;  Todd's 
Pari.  Gov.  in  Brit.  Col.  (2d  ed.),  p.  555.  For 
the  decision  of  the  Supreme  Court  of  Canada 
in  this  matter  of  the  Dominion  Liquor 
License  Acts  see  Ont.  Sess.  Pap.  1885,  No. 
32,  6;  Cass.  Sup.  Ct.  Dig.  509;  and  Dom. 
Sess.  Pap.  1885,  No.  85,  which  contains  a  ver- 
batim report  of  the  argument  before  the  Su- 
preme Court.  There  is  a  printed  transcript 
also  of  that  before  the  Privy  Council. 

Further  Authorities.  —  Dobie  v.  Temporalities 
Board,  3  Leg.  N.  (Canada)  251,  1  Cartw.  384, 
385;  Stephens  v.  McArthur,  6  Manitoba  L. 
Rep.  508;  City  of  Three  Rivers  v.  Suite,  5 
Leg.  N.  (Canada)  332,  2  Cartw.  283;  Blouin  v. 
Quebec,  7  Quebec  L.  Rep.  24,  2  Cartw.  375, 
376;  Ex  p.  Renaud,  14  New  Bruns.  291,  2 
Cartw.  471;  Reg.  v.  McMillan,  15  New  Bruns. 
112,  2  Cartw.  491;  Cowan  v.  Wright,  23 
Grant's  Ch.  (U.  C.)  626;  Keefe  v.  McLennan, 
n  Nova  Scotia  10,  2  Cartw.  406,  407;  Johnson 
v.  Harris,  I  British  Columbia  (pt.  1)95;  Reg. 
v.  Fredericton,  19  New  Bruns.  143;  Parent  v. 
Trudel,  13  Quebec  L.  Rep.  144;  and  for  the 
case  of  a  by-law,  In  re  Crothers  v.  Rural 
Municipality  of  Louise,  10  Manitoba  L.  Rep. 
523.  See  also  Colonial  Laws  Validity  Act,  Imp. 
28-29  Vict.,  c.  63,  §  2;  as  to  which  see  Phillips 
V.  Eyre,  L.  R.  6  Q.  B.  20,  21,  cited  Allen  v. 


Hanson,  18  Can.  Sup.  Ct.  Rep.  678;  also 
Cooley's  Constitutional  Limitations  (6th  ed.) 
209,  210. 

Even  Acts  incorporating  companies  may 
sometimes,  it  would  seem,  be  ultra  vires  in 
part  without  the  whole  incorporation  being  in- 
valid. Reg.  v.  Mohr,  7  Quebec  L.  Rep.  190, 
2  Cartw.  266;  Colonial  Bldg.,  etc.,  Assoc.  v. 
Atty.-Gen.,  27  L.  C.  Jur.  304,  3  Cartw.  143. 
But  see  27  L.  C.  Jur.  299,  3  Cartw.  136.  On 
appeal  in  the  last  case  the  incorporating  Act  in 
question  was  held  in  all  respects  intra  vires. 
L.  R.  9  App.  157,  3  Cartw.  118.  And  see  on 
same  point  Dobie  v.  Temporalities  Board,  3 
Leg.  N.  (Canada)  251,  1  Cartw.  384,  385. 

An  Act  may  sometimes  be  intra  vires  in 
some  of  its  applications,  while  ultra  vires  in 
others.  McKilligan  v.  Machar,  3  Manitoba  L. 
Rep.  418;  Allen  v.  Hanson,  13  Leg.  N.  (Que- 
bec) 133,  16" Quebec  L.  Rep.  79,  4  Cartw.  495, 
18  Can.  Sup.  Ct.  Rep.  673,  4  Cartw.  477;  Re 
Canadian  Pac.  R.  Co.,  7  Manitoba  L.  Rep.  389. 
So  the  use  of  such  cautionary  phrases  as  "  so 
far  as  this  legislature  has  power  thus  so  to 
enact,"  may  save  an  Act  from  being  declared 
generally  ultra  vires.  Atty.  Gen.  v.  Atty.- 
Gen.,  20  Ont.  Rep.  222,  246,  19  Ont.  App.  31, 
40,  23  Can.  Sup.  Ct.  Rep.  458,  471,  5  Cartw.  516- 
555.  But  see  per  Gwynne,  J.,  23  Can.  Sup.  Ct. 
Rep.  475,  5  Cartw.  535;  Re  Windsor,  etc.,  R. 
Co.,  16  Nova  Scotia  312,  3  Cartw.  387. 

On  the  other  hand,  an  Act  may  form  one 
connected  scheme  to  attain  one  definite  object, 
and  so  may  have  to  be  dealt  with  as  a  whole 
when  its  constitutionality  is  impugned. 
Clarkson  v.  Ontario  Bank,  15  Ont.  App.  179, 
189,  193,  4  Cartw.  514,  525,  526,  531.  The 
effect  of  Atty.-Gen.  v.  Atty.-Gen.,  [1894]  App. 
189,  5  Cartw.  266,  would  clearly  seem  to  be 
that  the  Act  in  question  in  the  last  case  must 
be  held,  as  a  whole,  intra  vires.  See  30  Can. 
L.  J.  182. 

Of  course  the  law  cannot  make  any  distinc- 
tion between  what  is  great  and  what  is  trivial 
on  a  branch  of  the  law  when  the  legislature 
has  no  jurisdiction  at  all.  Munn  v.  McCan- 
nell,  2  Haz.  &  War.  (P.  E.  Island)  152. 

For  provisions  in  the  constitutions  of  several 
states  of  the  Union  requiring  every  law  to  em" 
brace  but  one  object  and  that  to  be  expressed 
in  its  title,  see  the  title  Statutes. 
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Act.1  So  likewise  incapacities  imposed  upon  persons  guilty  of  certain  prac- 
tices by  an  Act  which  is  ultra  vires  will  not  enure  against  or  affect  those 
persons.* 

(9)  Dominion  and  Provincial  Legislative  Powers  Exclusive  the  One  of  the  Other,  and 
Not  Concurrent.  —  With  the  exception  of  agriculture  and  immigration  3  there  is 
no  subject-matter  over  which  there  can,  strictly  speaking,  be  said  to  exist  con- 
current powers  of  legislation;  and  with  regard  to  the  two  excepted  subject- 
matters,  the  authority  of  the  Dominion  Parliament  is  supreme  by  express 
provision  of  section  95  of  the  British  North  America  Act.4  The  Federal  Par- 
liament cannot  extend  its  own  jurisdiction  by  the  territorial  extension  of  its 
laws,  and  legislate  on  subjects  constitutionally  provincial,  by  enacting  them 
for  the  whole  Dominion;  neither  can  a  provincial  legislature  extend  its  juris- 
diction over  matters  constitutionally  federal  by  a  territorial  limitation  of  its 
laws,  and  legislate  on  matters  left  to  the  federal  power  by  enacting  them  for 
one  province  only,  as  for  instance,  incorporating  a  bank  for  a  province.5 


1.  Bourgoin  v.  La  Compagnie  du  Chemin 
de  Fer  de  Montreal,  etc.,  L.  R.  5  App.  381, 
406,  1  Cartw.  233,  249;  Lenoir  v.  Ritchie,  3 
Can.  Sup.  Ct.  Rep.  624,  625,  1  Cartw.  531;  Re 
Goodhue,  19  Grant's  Ch.  (U.  C.)  378,  1  Cartw. 
564;  Cooley's  Constitutional  Limitations  (6th 
ed.)  222. 

2.  Theberge  v.  Laudry,  L.  R.  2  App.  102,  2 
Cartw.  1. 

3.  Dominion  and  Provincial  Powers  Exclusive, 
the  One  of  the  Other.  —  Besides  agriculture  and 
immigration  specially  dealt  with  in.  section  95 
of  the  B.  N.  A.  Act,  there  is  a  third  subject  as 
to  which  there  is  sometimes  said  to  be  concur- 
rent jurisdiction,  viz.,  public  works.  In  re 
Prohibitory  Liquor  Laws,  24  Can.  Sup.  Ct. 
Rep.  220,  5  Cartw.  210,  338;  Hansard,  3d  ser., 
vol.  185.  p.  566.  This  is  doubtless  because  of 
the  provision  in  section  92,  No.  10,  (e),  where- 
by are  excepted  out  of  provincial  jurisdiction 
such  works,  though  local,  as  "  although 
wholly  situate  within  the  province  are  before 
or  after  their  execution  declared  by  the  Parlia- 
ment of  Canada  to  be  for  the  general  advan- 
tage of  Canada,  or  for  the  advantage  of  two  or 
more  of  the  provinces."  A.s  to  such  declara- 
tion, see  infra,  IX.  I.  (10)  (c). 

4.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.  700; 
Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  126,  1 
Cartw.  470;  Reg.  v.  Hodge,  7  Ont.  App.  274, 
3  Cartw.  179;  Fredericton  v.  Reg.,  3  Can. 
Sup.  Ct.  Rep.  544,  547,  3  Cartw.  41,  43,  44; 
Thrasher  Case,  1  British  Columbia  (pt.  1)  170, 
230;  Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  119, 
1  Cartw.  463. 

Modifications  of  Doctrine  of  Exclusiveness.  —  In 
modification  of  what  is  stated  in  the  text  must 
be  remembered  the  power  of  the  Dominion 
Parliament  in  legislating  upon  its  enumerated 
subject-matters  to  trespass  incidentally  upon 
the  area  of  provincial  powers,  as  to  which  see 
infra,  VIII.  D. ;  and  Legislative  Power  in 
Canada,  pp.  357-60,  where  some  interesting 
words  of  Lord  Watson  spoken  on  the  argument 
of  the  Ontario  Assignment  for  Creditors  case 
before  the  Privy  Council  on  this  subject  are 
quoted;  also  a  passage  from  the  argument  of 
Hodge  v.  Reg.,  taken  from  Dom.  Sess.  Pap. 
1884,  Mo.  30,  99-100,  bearing  on  the  text;  and 
Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  361,  362,  5 
Cartw.  311.  Again  it  must  be  remembered  that 
subjects  in  one  aspect  and  for  one  purpose  may 
10  C.  of  L. — 5  1 


fall  within  the  powers  of  the  provincial  legis- 
latures, and  in  and  for  another  within  those 
of  the  Dominion  Parliament,  as  to  which  see 
infra,  VII.  II.  Moreover,  inasmuch  as  with 
regard  to  certain  classes  of  subjects  generally 
described  in  section  91  of  the  B.-  N.  A.  Act 
legislative  power  may  reside  as  to  some  mat- 
ters falling  within  the  general  description  of 
these  subjects  in  the  legislatures  of  the  prov- 
inces (as  to  which  see  sttpra,  VII.  3,  note  3), 
there  may  be  said  to  be  concurrent  jurisdic- 
tion as  to  such  subjects  in  Parliament  and  the 
provincial  legislatures  in  this  sense,  that  legis- 
lative power  as  to  a  certain  department  or 
certain  departments  of  broad  general  subjects 
of  legislation  is  vested  in  the  one,  and  as  to 
the  remaining  departments  in  the  other.  See 
also,  as  to  taxing  powers,  Toronto  Bank  v. 
Lambe,  L.  R.  12  App.  585,  4  Cartw.  20;  In  re 
Prohibitory  Liquor  Laws,  24  Can.  Sup.  Ct. 
Rep.  230,  5  Cartw.  345,  346;  Angers  v.  Queen 
Ins.  Co.,  16  Can.  L.  J.  N.  S.  204,  205,  1  Cartw. 
149,  150;  Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep. 
101,  in,  1  Cartw.  445,  455;  Todd's  Pari.  Gov. 
in  Brit.  Col.  (2d  ed.)  561-564. 

Summary  of  the  Matter  as  to  Exclusiveness.  — 
It  would  thus  seem  that  the  most  that  can  be 
said  with  accuracy  is  that  the  powers  of  the 
Dominion  Parliament  and  of  the  local  legis- 
latures to  deal  directly  and  in  their  entirety, 
and  as  matter  of  separate  and  detached  legis- 
lation (as  distinguished  from  legislative  pro- 
visions merely  ancillary  to  the  main  subject 
of  legislation),  with  the  various  classes  of  sub- 
jects mentioned  in  sections  91  and  92  of  the  B. 
N.  A.  Act,  are  in  each  case  special  and  ex- 
clusive. 

5.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.  700; 
Citizens'  Ins.  Co.  v.  Parsons,  4  Can.  Sup.  Ct. 
Rep.  310,  1  Cartw.  329;  In  re  Prohibitory 
Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.  223,  256, 
5  Cartw.  340,  364;  In  re  Local  Option  Act,  18 
Ont.  App.  589,  5  Cartw.  378;  Reg.  v.  Welling- 
ton County,  17  Ont.  App.  433,  434;  Dom. 
Sess.  Pap.  1884,  No.  30,  143.  The  view  some- 
times expressed  (e.g.,  in  Armstrong  v.  Mc- 
Cutchin,  15  New  Bruns.  384,  2  Cartw.  497;  In 
re  Assignments,  etc..  Act,  20  Ont.  App.  502,  5 
Cartw.  289),  that  so  long  as  the  Dominion 
Parliament  has  passed  no  general  law  dealing 
with  the  subjects  enumerated  in  section  91  of 
the  B.  N.  A.  Act,  the  field  is  open  to  the  pro- 
Volume  X. 


legislative  Powers  DOMINION  OF  CANADA.  Generally  in  Canada. 


With  the  exception  of  agriculture  and  immigration,  if  the  subject-matter  of  an 
Act  is  within  the  jurisdiction  of  the  Dominion  Parliament,  it  is  not,  in  its 
entirety,  within  the  jurisdiction  of  the  provincial  legislatures,  whether  acting; 
severally  or  in  concert  with  one  another,  though  some  of  the  provisions  of 
such  Act  ancillary  to  the  main  subject  of  legislation  may  be  within  such  pro- 
vincial jurisdiction;  and  if  the  subject-matter  of  an  Act  is  not  within  the  juris- 
diction of  the  provincial  legislatures,  acting  either  severally  or  in  concert  with 
one  another,  it  is  within  the  jurisdiction  of  the  Dominion  Parliament.1  And 
so  likewise  the  Dominion  Parliament  has  no  power  to  amend  or  repeal  an  Act 
passed  by  a  provincial  legislature  within  the  limits  of  its  authority,  and  vice 
versa;  2  nor  can  the  one  confer  jurisdiction  or  legislate  at  all  in  reference  to- 
proceedings  taken  under  a  statute  of  the  other,  legislating  within  the  subjects 
assigned  to  it  by  the  British  North  America  Act.3  But  provincial  legislatures 
may  legislate  in  aid  and  furtherance  of  Dominion  legislation.4 


vincial  legislatures  to  supply  the  want  of  one 
so  far  as  concerns  their  own  provinces,  is  now 
definitely  overruled.  Atty.-Gen.  v.  Atty.-Gen., 
[1S9S]  App.  700;  and  see  Clarkson  v.  On- 
tario Bank,  15  Ont.  App.  191,  4  Cartw.  528; 
Quirt  v.  Reg.,  19  Can.  Sup.  Ct.  Rep.  514,  5 
Cartw.  459;  also  infra,  VIII.  I.  {/>). 

1.  Valin  v.  Langlois,  L.  R.  5  App.  119,  I 
Cartw.  163;  Belanger  v.  Caron,  5  Quebec  L. 
Rep.  27;  Clarkson  v.  Ontario  Bank,  15  Ont. 
App.  177,  181,  4  Cartw.  511,  516;  Grand  Junc- 
tion R.  Co.  v.  Peterborough  County,  6  Ont. 
App.  344.  345- 

Thus  legislation  in  relation  to  Dominion 
controverted  elections  not  coming  within  any 
of  the  classes  of  subjects  enumerated  in  sec- 
tion 92,  it  followed  that  the  Dominion  Contro- 
verted Elections  Act,  1874,  37  Vict.,  c.  10,  was 
intra  vires,  and  there  was  nothing  to  raise  a 
doubt  about  the  power  of  the  Dominion  Parlia- 
ment to  impose,  as  in  that  Act,  new  duties 
upon  the  existing  provincial  courts,  or  to  give 
them  new  powers  as  to  matters  which  did  not 
come  within  the  classes  of  subjects  assigned 
exclusively  to  the  provincial  legislatures. 
Valin  v.  Langlois,  L.  R.  5  App.  115,  1  Cartw. 

x58- 

But  the  Dominion  Parliament  might,  in  cer- 
tain cases,  enact  a  general  law  which  would 
embrace  within  its  scope  the  subject-matter  of 
a  local  law.  L'Union  St.  Jacques  de  Montreal 
v.  Belisle,  L.  R.  6  P.  C.  31,  1  Cartw.  63.  In 
spite  of  the  dictum  of  Burton,  J.  A.,  in  hi  re 
Local  Option  Act,  18  Ont.  App.  589,  5  Cartw. 
378,  there  are  "  overlapping  powers."  See 
VII.  (3),  note  3,  supra,  and  IX.  D.  infra;  and 
Reg.  v.  Stone,  23  Ont.  Rep.  49.  But  the  case 
there  was  rather  one  of  legislating  on  the  same 
subject  in  different  aspects.  See  Huson  v. 
South  Norwich  Tp.,  24  Can.  Sup.  Ct.  Rep.  147, 
148,  155,  156,  160,  5  Cartw.  324. 

And  remembering  the  different  aspects  in 
which  the  same  subject  may  sometimes  be 
legislated  upon  (see  VII.  (11)  infra),  and  that, 
legislating  on  its  own  subjects,  the  Dominion 
Parliament  might  legislate  for  one  part  of  the 
Dominion  only  (see  VIII.  B.  infra),  it  might 
even  be  that  identically  the  same  Act  might 
be  validly  passed  either  by  Parliament  or  by 
provincial  legislature.  And  so  Reg.  v.  Taylor, 
36  U.  C.  Q.  B.  206.  It  clearly  must  not  be 
supposed  to  be  impossible  that  Parliament  and 
the  provincial  legislatures  can  for  any  purpose 
■whatever,  or  under  any  circumstances  what- 
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ever,  legislate  in  relation  to  the  same  matter. 
And  so  as  to  legislation  in  respect  to  lotteries. 
Pigeon  v.  Mainville,  17  Leg.  N.  (Canada)  172. 

2.  Dobie  v.  Temporalities  Board,  Doutre's 
Constitution  of  Canada,  261,  1  Cartw.  389; 
Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  366,  5 
Cart.  317.  But  there  are  many  cases  where 
Dominion  legislation  may  have  the  effect  of 
suspending  the  operation  of  a  valid  provincial 
Act  and  of  overriding  it  (see  VIII.  C,  infrd)-T 
and  provincial  legislatures  may  limit  the 
range  which  otherwise  would  be  open  to  the 
Dominion  Parliament,  or  even  render  nuga- 
tory powers  conferred  by  the  latter  (see  IX.  C, 
infra), 

3.  Reg.  v.  De  Coste,  21  Nova  Scotia  216;  Reg. 
v.  Lake,  43  U.  C.  Q.  B.  515,  2  Cartw.  616; 
Reg.  v.  Eli,  13  Ont.  App.  533;  Reg.  v.  Bittle, 
21  Ont.  Rep.  605. 

And  so  provincial  legislatures  have  power 
to  regulate  procedure  affecting  the  penal  laws 
which  they  have  authority  to  enact  under  No. 
15  of  section  92  of  the  B.  N.  A.  Act,  notwith- 
standing that  procedure  in  criminal  matters 
is,  by  No.  27  of  section  91,  assigned  exclu- 
sively to  the  Dominion  Parliament.  Pope  v. 
Griffiths,  16  L.  C.  Jur.  169,  2  Cartw.  291;  Ex 
p.  Duncan,  16  L.  C.  Jur.  188,  191,  2  Cartw. 
297,  301;  Page  v.  Griffith,  17  L.  C.  Jur.  302,  2 
Cartw.  308;  Cote  v.  Chauveau,  7  Quebec  L. 
Rep.  258,  2  Cartw.  311;  Reg.  v.  Wason,  17 
Ont.  App.  232,  251,  4  Cartw.  590,  611,  612; 
Reg.  v.  Ronan,  23  Nova  Scotia,  426,  459; 
Atty.-Gen.  v.  Atty.-Gen.,  19  Ont.  App.  35,  2 
Cartw.  540;  Reg.  v.  Hodge,  7  Ont.  App.  269, 
2  Cartw.  590;  In  re  Killam,  14  Can.  L.  J.  N. 
S.  242;  Reg.  v.  Boardman,  30  U.  C.  Q.  B.  553, 
556;  Reg.  v.  Robert  Simpson  Co.,  28  Ont. 
Rep.  231;  Hodgins's  Dom.  and  Prov.  Legisl. 
1 108;  Legislative  Power  in  Canada,  463-8, 
Reg.  v.  Roddy,  41  U.  C.  Q.  B.  291,  1  Cart.  709, 
must,  it  would  seem,  be  deemed  overruled. 
And  see  Weiser  v.  Heintzman,  (No.  2)  15  Ont. 
Pr.  Rep.  407;  Reg.  v.  Bittle,  21  Ont.  Rep.  605. 

4.  Provincial  Legislation  in  Aid  of  Dominion. 
—  License  Com'rs  v.  Frontenac  County,  14 
Ont.  Rep.  741,  4  Cartw.  683;  License  Com'rs 
v.  Prince  Edward  County,  26  Grant's  Ch,  (U. 
C.)  452;  Ex  p.  Whalen,  30  New  Bruns.  586; 
Mathieu  v.  Wentworth,  Quebec  L.  R.  4  Q.  B. 
343;  Hodgins's  Dom.  and  Prov.  Legisl.  5S1,  947; 
Legislative  Power  in  Canada,  507-509,  where 
some  remarks  of  Lord  Herschell  bearing  on 
the  subject  are  quoted  from  the  argument  be- 
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(10)  Legislation  Only  Colorably  Intra  Vires.  —  The  Dominion  Parliament 
cannot,  under  color  of  general  legislation,  deal  with  what  are  provincial  mat- 
ters only;  nor  can  provincial  legislatures,  under  the  mere  pretense  of  legislat- 
ing upon  one  of  the  matters  assigned  to  them  by  section  92  of  the  British 
North  America  Act,  really  legislate  upon  a  matter  assigned  to  the  jurisdiction 
of  the  Dominion  Parliament.1  And  if  they  have  no  power  to  legislate  directly 
upon  a  given  subject-matter,  neither  may  they  do  so  indirectly.2 


fore  the  Privy  Council  on  the  Liquor  Prohibi- 
tion Appeal,  1895.  For  example  of  concurrent 
legislation  between  Canada  and  the  United 
States,  see  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d 
ed.)  233,  234. 

1.  Legislation  Only  Colorably  Intra  Vires.  — 
Reg.  z.  Lawrence,  43  U.  C.  Q.  B.  174,  175,  1 
Cartw.  744,  745,  cited  per  Graham,  E.  J.,  in 
Thomas  v.  Haliburton,  26  Nova  Scotia  73; 
Citizens'  Ins.  Co.  v.  Parsons,  4  Can.  Sup.  Ct. 
Rep.  257,  1  Cartw.  303;  In  re  Slavin,  36  U.  C. 
Q.  B.  173,  1  Cartw.  700;  Keefe  v.  McLennan, 
11  Nova  Scotia  11-12,  2  Cartw.  409,  Murdoch 
v.  Windsor,  etc.,  R.  Co.,  Russell  (Nova  Scotia) 
140,  3  Cartw.  371;  Peek  v.  Shields,  6  Ont. 
App..  647,  3  Cartw.  276;  Reed  v.  Mousseau,  8 
Can.  Sup.  Ct.  Rep.  426,  3  Cartw.  205;  Danaher 
v.  Peters,  17  Can.  Sup.  Ct.  Rep.  54,  4  Cartw. 
436;  also  Russell  v.  Reg.,  L.  R.  7  App.  841, 
842,  2  Cartw.  25,  26;  Colonial  Bldg.,  etc., 
Assoc.  v.  Atty.-Gen.,L.  R.  9  App.  165,  3  Cartw. 
128,  where  a  case  is  apparently  suggested  of 
Parliament  being  induced,  while  ostensibly 
exercising  its  proper  power  of  incorporating 
Dominion  companies,  to,  in  fact,  incorporate 
a  company  with  a  provincial  object,  thus  in- 
fringing upon  the  exclusive  provincial  juris- 
diction under  No.  11  of  section  92  of  the  B.  N. 

A.  Act;  Molson  v.  Lambe,  Montreal  L.  R.  2  Q. 

B.  398,  399,  4  Cartw.  364. 

We  are  concerned  here  with  legislation 
ostensibly  under  one  or  other  of  the  powers 
conferred  by  the  B.  N.  A.  Act  on  the  enacting 
body,  but,  in  truth  and  fact,  relating  to  some 
subject  which  is  not  within  the  jurisdiction  of 
that  body.  Thus  if  an  Act  purporting  to  be, 
on  the  face  of  it,  an  exercise  of  the  provincial 
power  to  raise  a  revenue  by  licenses  under 
No.  9  of  section  92,  is  not  in  substance  a 
license  Act  at  all,  but  a  simple  stamp  Act,  and 
indirect  taxation,  it  will  be  held  invalid. 
Atty.-Gen.  v.  Queen  Ins.  Co.,  L.  R.  3  App. 
1090,  1  Cartw.  117.  Compare  Brewers  and 
Maltsters  Assoc.  v.  Atty.-Gen.,  [1897]  App.  237, 
5  Cart.  237. 

See  further,  as  to  a'merely  colorable  use  of 
the  licensing  power  under  No.  9  of  section  92, 
Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  108,  109, 
I  Cartw.  452,  453;  Ex  p.  Leveille,  2  Steph. 
Dig.  447,  2  Cartw.  351;  Angers  v.  Queen  Ins. 
Co.,  22  L.  C.  Jur.  310,  1  Cartw.  135;  Suite  v. 
City  of  Three  Rivers,  II  Can.  Sup.  Ct.  Rep. 
46,  4  Cartw.  325;  Reg.  v.  McKenzie,  23  Nova 
Scotia  11;  In  re  Prohibitory  Liquor  Laws,  24 
Can.  Sup.  Ct.  Rep.  240,  241,  5  Cartw.  352, 
353;  Hodgins's  Dom.  and  Prov.  Legisl.  194. 

As  to  provincial  interference  with  criminal 
law  under  a  pretended  exercise  of  No.  15  of 
section  92  of  the  B.  N.  A.  Act,  see  Reg.  v. 
Lawrence,  43  U.  C.  Q.  B.  174,  175,  I  Cartw. 
744,  745;  Reg.  v.  Roddy,  41  U.  C.  Q.  B.  297,  1 
Cartw.  715;  Reg.  v.  Wason,  17  Ont.  Rep.  63,  4 
Cartw.  616,  17  Ont.  App.  221,  4  Cartw.  578. 
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Nevertheless,  as  Reg.  v.  Wason  itself  shows, 
the  Dominion  Parliament  and  provincial  legis- 
latures may  in  many  cases  have  the  right  to 
legislate,  from  different  aspects,  to  prevent 
and  punish  similar  acts.  See  the  next  sub- 
head, VII.  (11). 

Cautionary  Phrases.  —  It  should  not,  however, 
be  deemed  necessarily  a  device  to  make  un- 
constitutional legislation  colorably  valid,  for  a 
legislature  to  insert  in  its  enactments  such 
cautionary  phrases  as  "  in  matters  within  the 
legislative  jurisdiction  of  this  province,"  "  so 
far  as  this  legislature  has  power  thus  to 
enact."  Atty.-Gen.  v.  Atty.-Gen.,  20  Ont. 
Rep.  246,  19  Ont.  App.  38,  23  Can.  Sup.  Ct. 
Rep.  472,  5  Cartw.  547,  543,  532.  Contra,  per 
Gwynne,  J.,  23  Can.  Sup.  Ct.  Rep.  475,  5 
Cartw.  535. 

Piecemeal  Legislation.  —  A  legislature  cannot 
by  piecemeal,  in  separate  Acts,  legislate  in  re- 
lation to  matters  which  it  could  not  deal  with 
as  a  whole  in  one  Act.  Clarkson  v.  Ontario 
Bank,  15  Ont.  App.  181,  4  Cartw.  517. 

2.  Leprohon  v.  Ottawa,  2  Ont.  App.  526,  527, 
1  Cartw.  596,  598;  Gibson  v.  McDonald,  7  Ont. 
Rep.  419,  3  Cartw.  328.  As  to  the  decision  in 
the  first  case,  however,  see  infra,  IX.  C;  and 
as  to  that  in  the  second,  see  In  re  County  Cts. 
of  British  Columbia,  21  Can.  Sup.  Ct.  Rep. 
446,  5  Cartw.  490. 

So  provincial  legislatures  cannot  virtually 
appoint  Superior  Court  judges  under  another 
name,  thus  trenching  on  the  powers  of  the 
Governor-General  under  section  96  of  the  B. 
N.  A.  Act.  Burk  v.  Tunstall,  2  British  Colum- 
bia 12.    See  also  supra,  VI.  (3),  note  1. 

A  provincial  legislature  cannot,  any  more 
than  private  individuals,  act,  as  it  were,  in 
fraud  of  the  law.  Angers  v.  Queen  Ins.  Co., 
22  L.  C.  Jur.  311,  1  Cartw.  151,  152.  It  can- 
not change  the  nature  of  a  thing  by  changing 
its  name.  Ross  v.  Torrance,  2  Leg.  N.  (Can- 
ada)  188,  2  Cartw.  356,  357.  The  holding  in 
this  case,  however,  as  to  a  province  not  being 
able  to  sanction  a  ten  per  cent,  increase  on 
overdue  taxes,  was  overruled 'in  Lynch  v.  Can- 
ada North-West  Land  Co.,  19  Can.  Sup.  Ct. 
Rep.  204,  5  Cartw.  427.  See  infra,  VIII.  I. 
(19).  Nor  can  a  legislature  make  its  legisla- 
tion intra  vires  by  prohibiting  the  courts  from 
deciding  on  the  question.  Hodgins's  Dom.  and 
Prov.  Legisl.  911.  Compare  also  Thomas  v. 
Haliburton,  26  Nova  Scotia,  77,  5  Cartw.  426, 
overruled  as  to  the  point  decided,  on  appeal, 
sub  nom.  Fielding  v.  Thomas,  [1896]  App.  600, 
5  Cartw.  398. 

It  is  not,  however,  a  breach  of  the  principle 
stated  in  the  text  for  a  provincial  legislature 
to  authorize  the  building  of  a  railway  to  the 
limit  of  the  province,  though  intended  to  con- 
nect with  a  foreign  railway,  notwithstanding 
section  92,  10,  {a),  of  the  B.  N.  A.  Act.  Euro- 
pean, etc.,  R.  Co.  v.  Thomas,  14  New  Bruns. 
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(11)  Aspects  of  Legislation  as  Determining  Constitutionality.  —  Subjects  which 
in  one  aspect  and  for  one  purpose  fall  within  the  jurisdiction  of  the  provincial 
legislatures  may,  in  another  aspect  and  for  another  purpose,  fall  within  the 
jurisdiction  of  the  Dominion  Parliament.1    By  aspect  here  must  be  under- 


42,  2  Cartw.  439.  See  a  letter  signed  "  George 
Patterson,"  in  22  Can.  L.  J.  307. 

1.  I  lodge  v.  Reg.,  9  App.  130,  3  Cartw.  160; 
Severn  v.  Reg.,  cited  in  Montreal  L.  R.  2  Q.  B. 
397,  39$,  4  Cartw.  363,  364;  Russell  v.  Reg.,  L. 
R.  7  App.  838,  839,  2  Cartw.  22,  23;  also  the  ar- 
gument before  the  Privy  Council  in  Hodge  v. 
Reg.,  Dom.  Sess.  Pap.  1884,  Nos.  30,  93,  98. 
The  same  measure  or  measures  scarcely  dis- 
tinguishable from  each  other  may  flow  from 
distinct  powers.  Citizens'  Ins.  Co.  v.  Parsons, 
4  Can.  Sup.  Ct.  Rep.  260,  1  Cartw.  306;  Blouin 
v.  Quebec,  7  Quebec  L.  Rep.  22,  2  Cartw.  373. 

Illustrative  Cases  —  Laws  in  Relation  to  the 
Trade  in  Intoxicating  Liquors.  —  There  may  be 
legislation  in  respect  to  traffic  in  liquors  in  two 
different  aspects,  one  contemplating  its  prohi- 
bition in  the  general  interests  of  the  Dominion, 
and  the  other  contemplating  its  regulation  in 
the  interests  of  the  good  order  of  the  munici- 
palities; and  in  the  one  aspect  the  legislative 
power  is  in  the  Dominion  Parliament,  in  the 
other  in  the  provincial  legislatures.  Russell  v. 
Reg.,  L.  R.  7  App.  829,  2  Cartw.  12;  Hodge  v. 
Reg.,  L.  R.  9  App.  117,  3  Cartw.  144. 

So,  too,  the  prohibition  of  trade  in  intoxicat- 
ing liquors  may  be  treated  of  either  from  a 
Dominion  or  national  aspect,  in  which  case 
it  will  be  for  the  federal  Parliament,  or  from  a 
purely  provincial  aspect,  in  which  case  it  will 
be  for  the  provincial  legislatures.  Atty.- 
Gen.  v.  Atty.-Gen.,  [1896]  App.  348,  5  Cartw. 
295.  The  same  would  seem  true,  by  the 
same  case,  of  prohibition  of  the  manufacture 
of  such  liquors.  Thus  the  view  expressed 
by  several  judges  that  such  power  of  prohi- 
bition is  in  the  Dominion  Parliament  ex- 
clusively, In  re  Prohibitory  Liquor  Laws,  24 
Can.  Sup.  Ct.  Rep.  228,  258,  259,  5  Cartw. 
344,  365,  366;  Reg.  v.  McDougall,  22  Nova 
Scotia  481,  490;  Fredericton  v.  Reg.,  3  Can. 
Sup.  Ct.  Rep.  542,  2  Cartw.  39-40,  is  quite 
overruled.  Compare  Huson  v.  South  Nor- 
wich Tp.,  24  Can.  Sup.  Ct.  Rep.  147,  155,  5 
Cartw.  324;  but  as  to  the  dictum  of  Strong,  C. 
J.,  that  such  Dominion  laws  must  ue  general 
laws  not  limited  to  any  particular  province, 
see  infra,  VIII.  B. ;  City  of  Three  Rivers  z\ 
Suite,  5  Leg.  N.  (Canada)  334,  2  Cartw.  289. 
Provincial  legislatures  may  attain  the  end  of 
preventing  drunkenness  in  one  way,  while 
Parliament  may  attain  it  in  another,  Reg.  v. 
Ronan,  23  Nova  Scotia  450-452;  Blouin  v. 
Quebec,  7  Quebec  L.  Rep.  20,  2  Cartw.  371, 
notwithstanding  the  strange  dictum  that  laws 
to  suppress  drunkenness  in  the  interests  of  law 
and  order  were  exclusively  for  the  provinces, 
expressed  in  Reg.  v.  McKenzie,  23  Nova  Scotia 
16,  17;  Reg.  v.  Ronan,  23  Nova  Scotia  428, 
439.  As  to  the  distinction  between  wholesale 
and  retail,  see  IX.  I.  (9),  infra. 

The  various  decisions  prior  to  the  recent  de- 
cisive Privy  Council  decision  in  Atty.-Gen.  v. 
Atty.-Gen.,  [1896]  App.  348,  5  Cartw.  295,  on 
the  subject  of  legislative  power  over  the  pro- 
hibition of  intoxicating  liquors,  are  collected 


in  Legislative  Power  in  Canada,  401,  402, 
note  3. 

Again,  the  regulation  of  the  liquor  traffic  as 
distinguished  from  its  prohibition  admits  of  two 
aspects  in  which  it  may  be  viewed  and  legislated 
upon.  It  may  be  legislated  upon  by  the  prov- 
inces in  the  provincial  aspect,  notwithstanding 
that  by  No.  2  of  section  91  "  the  regulation  of 
trade  and  commerce  "  is  committed  exclusively 
to  the  Dominion  Parliament.  Hodge  v.  Reg., 
L.  R.  9  App.  117,  3  Cartw.  144;  Molson  v. 
Lambe,  15  Can.  Sup.  Ct.  Rep.  287,  4  Cartw. 
347,  348.  And  see  In  re  Dominion  Liquor 
License  Acts,  1883-4,  4  Cartw.  342,  note  2; 
Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  555,  in 
which  case  no  reasons  were  given,  but  it  ap- 
pears from  the  verbatim  report  of  the  argu- 
ment and  other  sources  that  in  declaring  the 
Acts  ultra  vires  the  Privy  Council  proceeded 
upon  the  view  that  Parliament  was  therein 
legislating  upon  the  subject  not  in  a  Dominion 
but  in  a  provincial  aspect.  The  grounds  for 
thus  concluding  as  to  the  ratio  decidendi  are 
given  in  Legislative  Power  in  Canada  402-406. 
On  the  other  hand,  as  part  of  the  trade  and 
commerce  of  the  country  it  must  be  within  the 
power  of  the  Dominion  Parliament  to  regulate 
the  liquor  trade  in  any  manner  and  in  any  de- 
gree which  comes  within  No.  2  of  section  gi  of 
the  B.  N.  A.  Act,  as  to  which  see  infra.  VIII. 
I.  (2). 

And  notwithstanding  some  dicta  to  the  con- 
trary, see  Molson  v.  Lambe,  15  Can.  Sup.  Ct. 
Rep.  265,  259,  4  Cartw.  343,  339,  it  seems 
equally  clear  that  Parliament  in  so  regulating 
might  do  so  by  means  of  licenses,  hi  re  Local 
Option  Act,  18  Ont.  App.  580,  5  Cartw.  371. 
It  is  not  the  requirement  of  a  license  which  is 
the  crucial  point,  but  whether  the  Act  requir- 
ing a  license  is  within  section  91  or  within  sec- 
tion 92.  Compare  Ex  p.  Danaher,  27  New 
Bruns.  590;  Severn  v.  Reg.,  2  Can.  Sup.  Ct. 
Rep.  101,  1  Cartw.  445;  Angers  v.  Queen  Ins. 
Co.,  16  Can.  L.  J.  N.  S.  204,  205,  1  Cartw.  149, 
150;  Story  on  Constitution  of  the  United  States 
(5th  ed.),  vol.  2,  p.  14;  ibid.,  vol.  r,  p.  342. 
The  line  between  interference  with  commerce 
and  regulation  of  police  is  a  very  dim  and 
shadowy  one.  Reg.  v.  Taylor,  36  U.  C.  Q.  B. 
211. 

Legislation   as   to    Insurance.  —  There  may 

likewise  be  legislation  in  a  provincial  aspect  to 
regulate  the  business  of  fire  insurance  compa- 
nies in  a  province,  with  a  view  to  securing 
uniform  conditions  in  their  policies,  as  distinct 
from  legislation  for  the  general  regulation  of 
trade  in  the  Dominion.  Citizens'  Ins.  Co.  v. 
Parsons,  L.  R.  7  App.  96,  2  Cartw.  265.  See 
Hodge  v.  Reg.,  L.  R.  9  App.  130,  3  Cartw.  160; 
Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  361,  362, 
5  Cartw.  311. 

As  to  the  expression  in  the  last  citation,  "  in 
the  absence  of  legislation  upon  the  subject  by 
the  Canadian  Parliament,"  see  infra,  VIII.  C. 

Legislation  as  to  Insolvent  Estates.  —  So,  too, 
the  property  and  civil  rights  of  an  insolvent 
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stood  the  aspect  or  point  of  view  of  the  legislator  in  legislating  —  the  object, 
purpose,  and  scope  of  the  legislation.  The  word  may  be  said  to  be  used  sub- 
jectively of  the  legislator,  rather  than  objectively  of  the  matter  legislated 
upon.1  And  matters  which  at  one  time  may  admit  of  being  treated  only  in  a 
local  or  provincial  aspect  may  at  another  time  assume  a  phase  in  which  they 
may  admit  also  of  being  treated  in  a  Dominion  or  national  aspect.3 

(12)  Rule  for  Determining  to  What  Class  of  Subject  Legislation  Really  Belongs. 
—  The  true  nature  and  character  of  the  legislation  in  the  particular  instance 
under  discussion,  its  grounds  and  design  and  the  primary  matter  dealt  with, 
its  object  and  scope,  must  always  be  determined  in  order  to  ascertain  the  class 
of  subjects  to  which  it  really  belongs,  and  any  merely  incidental  effect  it  may 
have  over  other  matters  does  not  alter  the  character  of  the  law.3 


may  be  dealt  with  in  the  aspect  of  general 
bankruptcy  and  insolvency  legislation,  and  so 
be  for  the  Dominion  under  No.  21  of  section 
91,  or  in  the  aspect  of  provincial  legislation  on 
property  and  civil  rights  and  civil  procedure. 
Attv.-Gen.  v.  Atty.-Gen.,  [1894]  App.  189,  5 
Cartw.  266;  Parent  v.  Trudel,  13  Quebec  L. 
Rep.  139,  14  Can.  L.  T.  324,  325. 

Legislation  as  to  Nuisance  and  Offenses  Gen- 
erally. —  So  there  are  many  matters  which 
might  admit  of  being  legislated  upon  in  a 
criminal  aspect,  and  so  be  for  the  Dominion 
Parliament,  or  in  the  aspect  of  property  and 
civil  rights,  or  police  regulation,  and  so  fall 
within  provincial  jurisdiction;  for  example, 
nuisances,  Pillow  v.  Montreal,  Montreal  L.  R.  1 
Q.  B.  409:  Ex  p.  Pillow,  6  Leg.  N.  (Canada)  209; 
frauds  in  supplying  milk  to  cheese  factories, 
Reg.  v.  Wason,  17  Ont.  App.  240,  241,  251,  4 
Cartw.  599,  611;  Reg.  v.  Stone,  23  Ont.  Rep. 
46,  48.  See  also  Queen  v.  Halifax  Electric 
Tramway  Co.,  30  Nova  Scotia  469,  34  Can. 
L.J.  125;  Reg.  v.  Keefe,  1  N.  W.  T.  (2)  86; 
Reg.  v.  Shaw,  7  Manitoba  L.  Rep.  528;  Reg. 
v.  Fleming,  15  Can.  L.  T.  247;  Kitchen  v. 
Saville,  17  Can.  L.  T.  91.  It  does  not  seem 
right  to  say,  as  in  Thomas  v.  Haliburton,  26 
Nova  Scotia  73,  that  when  Parliament  has 
drawn  an  act  into  the  domain  of  criminal  law, 
the  right  of  the  legislature  to  pass  laws  in  re- 
gard to  such  act  ceases.  But  the  provincial 
legislature  has  of  course  no  power  to  authorize 
any  act  which  has  been  constituted  an  offense 
by  Parliament.  Hodgins's  Dom.  and  Prov. 
Legisl.  461.  As  to  the  right  of  provincial 
legislatures  to  prescribe  a  remedy  for  civil 
trespass,  see  6  Can.  L.  J.  N.  S.  86,  87.  Compare 
also  Hodgins's  Dom.  and  Prov.  Legisl.  244,  c. 
643,  991.    And  see  VIII.  1.  (27),  note  5. 

Imprisonment  of  Fraudulent  Debtors.  —  Legis- 
lation for  imprisoning  fraudulent  debtors  may 
in  like  manner  have, a  civil  and  so  a  provincial 
aspect  as  a  mode  of  enforcing  payment  of 
judgments,  or  a  criminal  and  so  a  Dominion 
aspect.  Ex  p.  Ellis,  17  New  Bruns.  593,  2 
Cartw.  527. 

1.  See  the  cases  cited  in  last  note;  also 
In  re  Prohibitory  Liquor  Laws,  24  Can. 
Sup.  Ct.  Rep.  257,  258,  5  Cartw.  364,  365. 
Gwynne,  J.,  seems  to  have  understood 
"  aspect  "  as  meaning  the  aspect  of  the  sub- 
ject-matter legislated  upon,  rather  than  as  in 
the  text.  24  Can.  Sup.  Ct.  Rep.  219,  221,  5 
Cartw.  337,  339;  Legislative  Power  in  Canada, 
394,  note  1. 

2.  Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  361, 
362,  5  Cartw.  311. 


3.  Rule  for  Determining  to  What  Class  of  Sub- 
ject Legislation  Belongs.  —  Russell  v.  Reg.,  L. 
R.  7  App.  838,  840,  2  Cartw.  21,  23;  Reg.  v. 
Wason,  17  Ont.  Rep.  61,  4  Cartw.  614;  Clark- 
son  v.  Ontario  Bank,  15  Ont.  App.  174,  176, 
181,  193,  4  Cartw.  508,  511,  516,  530,  as  to 
which  case  see  Atty.-Gen.  v.  Atty.-Gen.,  [1894] 
App.  189,  5  Cartw.  266;  Reg.  v.  Wason,  17 
Ont.  App.  239,  240,  248,  4  Cartw.  598,  607,  608; 
Reg.  v.  Stone,  23  Ont.  Rep.  46;  Lynch  v. 
Canada  North-West  Land  Co.,  19  Can.  Sup. 
Ct.  Rep.  210,  213,  226,  5  Cartw.  434-438,  451 ; 
Tai  Sing  v.  Maguire,  1  British  Columbia 
(pt.  1)  104;  Reg.  t.  Ronan,  23  Nova  Scotia  433; 
Reg.  v.  Fredericton,  19  New  Bruns.  187. 

Illustrative  Cases.  —  Thus  though  the  Canada 
Temperance  Act,  1878,  was  to  be  brought  into 
force  In  those  localities  only  which  adopted  it 
by  local  option,  the  objects  and  scope  of  the 
legislation  were  still  general,  namely,  to  pro- 
mote temperance  by  means  of  a  uniform  law 
throughout  the  Dominion,  and  it  was  intra 
vires  the  Dominion  Parliament,  and  not  to  be 
considered  as  relating  to  matters  of  a  merely 
local  or  private  nature  in  the  province  within 
the  meaning  of  No.  16  of  section  92.  Russell 
v.  Reg.,  L.  R.  7  App.  841,  2  Cartw.  25.  See 
further  L.  R.  7  App.  838,  839,  2  Cartw.  22,  23. 

Thus  again  if  an  Act  purporting  to  be  an 
Act  to  impose  a  license  on  persons  carrying  on 
the  business  of  assurance  in  the  province, 
under  No.  9  of  section  92,  is  not  in  substance 
a  license  Act  at  all,  but  a  simple  stamp  Act  on 
the  policies,  with  provisions  referring  to  a 
license,  because  the  framers  of  the  statute 
thought  it  was  necessary,  in  order  to  cover 
the  kind  of  tax  in  question  with  legal  sanc- 
tion, that  it  should  be  made  in  the  shape  of 
the  price  paid  for  a  license,  it  will  be  dealt 
with  as  a  stamp  Act  and  not  as  a  license  Act. 
Atty.-Gen.  v.  Queen  Ins.  Co.,  L.  R.  3  App. 
1090,  1  Cartw.  117. 

If  objects  of  legislation  are  lawful  objects, 
and  if  they  can  be  properly  adopted,  they  do 
not  become  unlawful  because  they  cannot  be 
wholly  separated  from  every  other  matter,  or 
because  they  are  attended  with  their  inev  itable 
consequences.  Reg.  v.  Taylor,  36  U.  C.  Q.  B. 
206;  Reg.  v.  Fredericton,  19  New  Bruns.  187. 

"  There  may  be  many  objects  one  behind 
the  other.  *  *  *  What  is  the  object  of  the 
Act?  I  should  be  inclined  to  take  the  view 
that  that  which  is  accomplished  and  that 
which  is  its  main  object  to  accomplish  is  the 
object  of  the  statute;  the  others  are  mere  mo- 
tives to  induce  the  legislature  to  take  means 
for  the  attainment  of  it."  Lord  Watson  on  the 
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VIII.  Dominion  Parliament  —  Powers  of  —  A.  Legislation  Must  Be  Con- 
fined to  Territorial  Limits  of  the  Dominion  —  Cases  on  Extraterritorial  Legislation. 

—  The  legislative  powers  of  the  Dominion  Parliament  do  not,  any  more  than 
those  existing  in  any  other  country,  extend  beyond  its  own  territory;  and  a 
similar  limitation  of  course  applies  to  the  provincial  legislatures  and  their 
respective  provinces.1  The  extraterritorial  statutes  of  Canadian  and  other 
colonial  legislatures  which  have  come  into  question  in  the  reported  cases  seem 
to  group  themselves  conveniently  under  three  divisions: 

I.  Statutes  relating  to  the  removal  of  persons  from  the  territory  of  the  law- 
maker.2 

II.  Statutes  purporting  to  affect  and  control  the  civil  rights  and  property  of 
foreigners  or  British  subjects  residing  outside  the  colony.3 


argument  of  the  Liquor  Prohibition  Appeal, 
1895,  quoted  in  Legislative  Power  in  Canada 
418. 

The  power  depends  on  the  thing  done,  not 
on  the  words  used  to  set  it  forth.  Pillow  v. 
Montreal,  Montreal  L.  R.  1  Q.  B.  413. 

A  Manitoba  Act  of  1885  entitled  "An  Act 
respecting  promissory  notes  and  bills  of  ex- 
change "  was  found  by  the  Minister  of  Justice 
to  be  really  an  Act  respecting  evidence,  and 
on  that  ground  left  to  its  operation.  Hodgins's 
Dom.  and  Prov.  Legisl.  849. 

1.  Powers  of  Dominion  Parliament  —  Territo- 
rial Limits  of  Legislation.  —  Compare  as  to  the 
Imperial  Parliament,  Jefferys  v.  Boosey,  4  H. 
L.  Cas.  926,  939,  946,  947,  970;  In  re  Criminal 
Code,  etc.,  27  Can.  Sup.  Ct.  Rep.  467;  as  to 
New  South  Wales,  Macleod  v.  Atty.-Gen., 
[1891]  App.  457,  458;  as  to  Newfoundland, 
whereof  the  territorial  limits  were  found  to 
extend  to  three  miles  outside  of  a  line  drawn 
from  headland  to  headland  of  the  bays  of  New- 
foundland, Rhodes  v.  Fairweather,  Nfd.  Deci- 
sions 321,  325,  343  (see,  however,  per  Pinsent, 

333.  334);  Reg.  v.  Delepine,  Nfd.  Decisions 
378;  Legislative  Power  in  Canada,  Addenda, 
pp.  xii-xiii.  See  also  Clement's  Constitu- 
tion of  Canada  185,  186;  The  Ship  Frederick 
Gerring,  Jr.,  v.  Reg.,  27  Can.  Sup.  Ct.  Rep. 
271. 

It  is  the  duty  of  the  court  to  assume,  unless 
the  contrary  be  expressly  conveyed,  that  the 
legislature  has  not  exceeded  its  territorial 
limits  of  legislation.  Reg.  v.  Call,  Ex  p.  Mur- 
phy, 7  V.  L.  R.,  L.  118,  120.  As  to  Canada, 
and  generally,  see  also  the  authorities  cited 
in  next  four  notes  also  Todd's  Pari.  Gov. 
in  Brit.  Col.  (2d  ed.)  175,  177,  178;  Journal  of 
Legislative  Assembly  of  Canada,  1862,  101;  31 
Can.  L.  J.  8-9;  Shields  v.  Peak,  8  Can.  Sup. 
Ct.  Rep.  596,  600;  Clement's  Constitution  of 
Canada  185,  193;  Pownall  on  the  Colonies  (ed. 
1774),  vol.  2,  p.  36. 

2.  As  to  these  a  distinction  should,  it  would 
seem,  be  drawn  between  expelling  and  banish- 
ing from  the  territory  of  the  lawmaker,  as  to 
which  there  would  seem  no  legal  objection, 
In  re  Adam,  1  Moo.  P.  C.  471;  Musgrove  v. 
Toy,  14  V.  L.  R.  349,  [1891]  App.  272;  and 
transporting  to  another  country.  The  latter 
necessarily,  involves  restraint  of  the  per- 
son when  outside  the  territory  of  the  law- 
maker, and  the  authorities  seem  to  show  that 
a  colonial  legislature  has  no  such  power,  un- 
less indeed  as  to  "  a  subject  of  the  colony,"  to 
use  an  expression  of  Sir  G.  Turner,  L.  J.,  in 
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Low  v.  Routledge,  L.  R.  1  Ch.  46,  47,  as  to 
which  seeinfm,  note  3,  on  p.  71 ;  Forsyth's  Cases 
and  Opinions  on  Constitutional  Law  465,  466; 
Reg.  v.  Brierly,  14  Ont.  Rep.  534,  542,  543,  4 
Cartw.  673,  679,  680;  Hodg.  Dom.  and  Prov. 
Legisl.  103;  Ray  v.  McMackin,  1  V.  L.  R.,  L. 
274,  281;  Brisbane  Oyster  Fishery  Co.  v. 
Emerson,  Knox  (N.  S.  W.)  86;  In  re  Gleich,  1 
O.  B.  &  F.  (N.  Zeal.)  39;  Todd's  Pari.  Gov.  in 
Brit.  Col.  (2d  ed.)  303;  Hans.,  3d  ser.,  vol. 
223,  at  p.  1074;  Legislative  Power  in  Canada 
322-8.  Watson's  Case,  9  Ad.  &  El.  731,  36  E. 
C.  L.  254;  sub  nom.  Reg.  v.  Batcheldor,  1  Per. 
&  Dav.  516,  the  headnotes  of  the  reports  not- 
withstanding, is  not  an  authority  the  other 
way.  In  no  view  of  that  case  does  it  carry 
the  matter  beyond  the  power  of  the  legislature 
of  Upper  Canada  to  legislate  for  transportation 
in  criminal  cases,  such  power  being  rested 
upon  special  recognition  by  the  Imperial  Par- 
liament. Seethe  case  discussed  in  Legislative 
Power  in  Canada  323,  325;  also  Matter  of 
Parker,  5  M.  &  W.  46;  Reg.  v.  Mount,  L.  R.  6 
P.  C.  301,  302. 

3.  Most  of  the  decisions  in  regard  to  statutes 
of  this  kind  have  to  do  with  Acts  authorizing 
the  initiation  of  legal  proceedings  against  de- 
fendants absent  from  the  territory  of  the  law- 
maker; and  note  the  distinction  between  the 
question  whether  such  statutes  are  valid  and 
binding  within  the  territory  and  upon  the 
courts  of  the  lawmaker,  and  the  question 
whether  foreign  courts  will  recognize  them 
and  judgments  obtained  in  legal  proceedings 
initiated  under  them;  and  with  regard  to  the 
latter,  the  difference  between  the  position  of 
those  who  are  in  some  sense  subjects  of  the 
lawmaker,  and  of  those  who  are  not. 

Thus  a  colonial  legislature  can  subject  to  its 
tribunals  persons  who  are  neither  by  them- 
selves nor  their  agents  present  in  the  colony 
in  actions  founded  on  any  contract  made  or 
entered  into  or  wholly  or  in  part  to  be  per- 
formed within  the  colony.  Ashbury  v.  Ellis, 
[1893]  App.  339,  5  Cartw.  636.  As  to  such 
power  residing  in  Canada  in  the  provincial 
legislatures  under  Nos.  13  and  14  of  §  92  B.  N. 
A.  Act,  see  Stairs  v.  Allan,  28  Nova  Scotia  410. 
at  pp.  418-9;  McCarthy  v.  Brener,  (N.  W.  T.)  16 
Can.  L.  T.  201.  See  an  article  in  17  Leg.  N. 
(Canada)  172.  See  also  [1893]  App.  344.  5 
Cartw.  642,  643;  Spiller  v.  Turner,  [1897]  1  Ch. 
911;  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.)i83. 

It  would  seem  that  where  the  defendant 
against  whom  a  judgment  has  been  obtained 
in  a  colonial  court  in  absetitem  under  such 
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in.  Statutes  purporting  to  bring  under  the  criminal  laws  of  the  territory  of 
the  lawmaker  acts  done  outside  that  territory.1 

But  it  would  seem  to  result  from  the  plenary  character  of  Canada's  legisla- 
tive powers  that  over  British  subjects  resident  2  in  the  Dominion  the  power  of 
the  Dominion  Parliament  must  be  as  complete  as  that  of  the  Imperial  Parlia- 
ment over  British  subjects  everywhere,  so  that  its  statutes  must  be  valid  and 
binding  as  to  these  though  extraterritorial  in  their  operation ;  3  and  the  same 
would  seem  to  apply  to  the  statutes  of  provincial  legislatures  in  respect  to 
British  subjects  resident  in  their  respective  provinces. 

B.  The  Dominion  Parliament  May  Legislate  for  Parts  of  the  Dominion  Only ;  or 
"by  Way  of  Local  Option.  —  If  the  subject-matter  dealt  with  comes  within  the 
classes  of  subjects  assigned  to  the  Parliament  of  Canada,  or  if,  though  this  be 
not  the  case,  the  law  be  one  for  the  peace,  order,  and  good  government  of 
Canada  in  relation  to  any  matter  not  coming  within  the  classes  of  subjects 
assigned  to  the  legislatures  of  the  provinces,  there  is  no  restriction  upon  that 
Parliament  to  prevent  it  from  passing  a  law  affecting  one  part  of  the  Dominion 
and  not  another,  if  in  its  wisdom  it  thinks  the  legislation  applicable  to  or  desirable 
in  one  and  not  in  the  other.4    And  if  an  Act  of  the  Dominion  Parliament, 


•statutes  as  those  in  question  is,  or  ever  has 
been,  subject  to  the  jurisdiction  of  the  colony, 
■such  judgment  will  be  recognized  in  the 
courts  in  England  where  otherwise  it  would 
not  be.  Buchanan  v.  Rucker,  9  East  192,  1 
Campb.  63;  Becquet  v.  MacCarthy,  2  B.  & 
Ad.  951,  22  E.  C.  L.  220.  However, >as  to  the 
latter  case,  see  Don  v.  Lippmann,  5  CI.  &  F. 
21;  Sirdar  Gurdyal  Singh  v.  Rajah,  [1894] 
App.  685.  And  see  Cavan  v.  Stewart,  1  Stark. 
525,  2  E.  C.  L.  200.  As  to  the  rules  of  inter- 
national law  governing  the  recognition  by 
courts  of  justice  of  decrees  pronounced  in 
absentem  by  foreign  courts,  see  Sirdar  Gurdyal 
Singh  v.  Rajah,  [1894]  App.  670.  As  to  courts 
in  England  taking  judicial  notice  of  legal  pro- 
ceedings in  Upper  Canada,  see  Watson's 
Case,  9  Ad.  &  El.  731,  36  E.  C.  L.  254;  and 
their  recognition  of  the  binding  force  of  valid 
colonial  legislation,  Phillips  v.  Eyre,  L.  R.  4 
Q.  B.  225,  L.  R.  6  Q.  B.  1. 

A  colonial  legislature  cannot  affect  an  alien's 
rights  beyond  the  limits  of  the  colony.  Low 
■v.  Routledge,  L.  R.  1  Ch.  42.  And  generally 
as  to  the  power  of  colonial  legislatures  over 
aliens,  see  In  re  Adam,  1  Moo.  P.  C.  460; 
Donegani  v.  Donegani,  3  Kn.  85;  Reg.  v.. 
Brierly,  14  Ont.  Rep.  533,  4  Cartw.  672;  In  re 
Criminal  Code,  etc.,  27  Can.  Sup.  Ct.  Rep.  474, 
475.  See  also  Spiller  v.  Turner,  [1897]  1  Ch. 
•911;  Jones  v.  Canada  Central  R.  Co.,  46  U.  C. 
Q.  B.  250,  1  Cartw.  777;  Clement's  Constitu- 
tion of  Canada  187,  188,  193;  and  infra  IX. 
I.  (13). 

1.  Thus  an  Act  of  a  colonial  legislature  en- 
acting that  any  person  married  to  any  other 
person,  who  marries  a  second  time  anywhere 
in  the  habitable  globe,  shall  be  amenable  to  the 
criminal  jurisdiction  of  the  colony  if  caught 
within  it,  would  be  invalid,  on  the  principle 
■extra  territorium  jus  dicetlti,  imputtt  non  pare- 
tur.  Macleod  v.  Atty.-Gen.,  [1891]  App.  457, 
458,  as  to  which  case  see  In  re  Criminal  Code, 
etc.,  27  Can.  Sup.  Ct.  Rep.  467,  469,  484,  485, 
486,  487.     But  see  note  3  infra. 

2.  Whether  this  should  be  understood  as 
permanently  resident,  in  the  sense  of  domi- 
ciled, is  left  vague  on  the  authorities  as  at 


present  existing.  In  re  Criminal  Code,  etc., 
27  Can.  Sup.  Ct.  Rep.  481,  485.  The  sense  of 
domiciled  seems  favored  by  the  last  citation, 
as  also  by  the  opinion  in  Forsyth's  Cases  and 
Opinions  on  Constitutional  Law  24,  cited  in 
the  last  case  at  p.  477.  See  also  Spiller  v. 
Turner,  [1897]  1  Ch.  911;  Tully  v.  H.  M.  Ordi- 
nance, 5  U.  C.  Q.  B.  6.  But  in  In  re  Criminal 
Code,  etc.,  such  a  statute  as  referred  to  in  the 
text  was  held  valid,  though  as  is  pointed  out 
(p.  470)  what  was  required  to  render  a  person 
subject  to  it  was  not  domicil,  but  mere  resi- 
dence within  the  Dominion;  and  Strong,  C. 
J.,  says  (p.  477)  that  he  has  never  heard  or 
read  that  domicil  can  be  invoked  in  a  question 
of  public  constitutional  law. 

3.  Thus  by  contradistinction  to  such  a  stat- 
ute as  suggested  in  note  1  supra,  a  Dominion 
Act  making  guilty  of  felony  any  person  who. 
being  married,  marries  in  any  part  of  the 
world  any  other  person  during  the  life  of  the 
former  husband  or  wife,  provided  that  he  or 
she  be  "  a  British  subject  resident  in  Can- 
ada," and  leaves  Canada  with  intent  to  commit 
the  offense,  was  held  valid.  In  re  Criminal 
Code,  etc.,  27  Can.  Sup.  Ct.  Rep.  461,  Strong, 
C.  J.,  dissenting;  Reg.  v.  Brierly,  14  Ont.  Rep. 
525.  533.  4  Cartw.  665,  671,  672.  The  former 
of  these  decisions  overrules  Reg.  v.  Plowman, 
25  Ont.  Rep.  656.  See  also  Reg.  v.  Giles,  26 
Ont.  Rep.  586;  Forsyth's  Cases  and  Opinions 
24,  25. 

4.  Frcdericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep. 
530,  2  Cartw.  30. 

Illustrative  Cases.  —  Thus  as  to  the  enumer- 
ated subject-matters  of  Dominion  powers,  the 
Dominion  Act,  33  Vict.,  c.  40,  which,  reciting 
the  insolvency  of  the  Bank  of  Upper  Canada, 
provided  for  its  winding  up,  was  held  intra 
vires  as  relating  to  bankruptcy  and  insolvency, 
in  Quirt  v.  Reg.,  19  Can.  Sup.  Ct.  Rep.  510; 
Reg.  v.  Wellington  County,  17  Ont.  App.  421, 
17  Ont.  Rep.  615,  5  Cartw.  456-489.  If  under 
its  power  over  bankruptcy  and  insolvency  Par- 
liament can  provide  for  the  winding  up  of  a 
single  institution,  it  would  seem  a  fortiori 
that  it  can  confine  the  scope  of  its  legislation 
within  any  territorial  limits  it  sees  fit.  And 
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the  objects  and  scope  of  which  arc  otherwise  within  its  proper  competency  to 
deal  with,  provides  that  it  shall  come  into  force  in  such  localities  only  in 
which  it  shall  be  adopted  in  a  certain  prescribed  manner,  or,  in  other  words, 
by  local  option,  this  conditional  application  of  the  Act  does  not  convert  it  into 
legislation  in  relation  to  matters  of  a  merely  local  or  private  nature,  within 
the  meaning  of  No.  16  of  section  92  of  the  British  North  America  Act,  so  as 
to  make  it  ultra  vires. 1 

C.  Predominance  of  Valid  Dominion  Acts  over  All  Provincial  Laws  —  Conflict  of 
Powers.  —  Where  provincial  legislation,  though  otherwise  valid,  directly  con- 
flicts with  enactments  of  the  Dominion  Parliament  —  whether  the  latter 
immediately  relate  to  the  enumerated  classes  of  subjects  in  section  91  of  the 
British  North  America  Act,  or  are  only  ancillary  to  legislation  on  the  said 
classes  of  subjects,*  or  are  enactments  for  the  peace,  order,  and  good  govern- 
ment of  Canada,  in  relation  to  matters  not  coming  within  the  classes  of  sub- 
jects assigned  exclusively  to  the  provincial  legislatures,  nor  within  the  said 
enumerated  classes  of  section  91 — the  provincial  legislation  must  yield  to 
that  of  the  Dominion  Parliament.3    Before  the  laws  enacted  by  the  federal 


the  Privy  Council  may  be  thought  to  have  in- 
dicated a  view  in  accordance  with  the  decision 
in  Quirt  v.  Reg.,  in  L'Union  St.  Jacques  de 
Montreal  v.  Belisle,  L.  R.  6  P.  C.  37,  38,  I 
Cartw.  71,  72.  See  as  to  this,  Quirt  v.  Reg., 
19  Can.  Sup.  Ct.  Rep.  517,  521,  522;  same 
case  sub  nom.  Reg.  v.  Wellington  County, 
17  Ont.  App.  443,  17  Ont.  Rep.  618,  5  Cartw. 
462,  463,  465,  466,  480,  481,  489.  See,  how- 
ever, contra,  per  Maclennan,  J.  A.,  17  Ont. 
App.  452,  453,  5  Cartw.  487.  And  see  as 
to  Quirt  v.  Reg.,  Clement's  Canadian  Con- 
stitution 352,  355,  464,  465.  Whether  the 
Act  in  question  in  Quirt  v.  Reg.  was  properly 
regarded  as  within  the  category  of  bankruptcy 
and  insolvency  legislation,  seems  somewhat 
doubtful  since  Any. -Gen.  v.  Atty.-Gen., 
[1894]  App.  189,  5  Cartw.  266.  See  per  Bur- 
ton, J.  A.,  in  same  case  sub  nom.  In  ^Assign- 
ments, etc.,  Act,  20  Ont.  App.  496-498,  5 
Cartw.  284-286;  and  per  Street,  J.,  in  Reg.  v. 
Wellington  County,  17  Ont.  Rep.  618,  5  Cartw. 
489.  It  might  have  been  upheld,  however,  it 
may  be,  under  the  Dominion  power  over 
banking  and  the  incorporation  of  banks. 
Reg.  v.  Wellington  County,  17  Ont.  App. 
428,  5  Cartw.  470;  same  case  sub  nom.  Quirt 
v.  Reg.,  19  Can.  Sup.  Ct.  Rep.  514,  5  Cartw. 
459.  See  also  as  to  Dominion  Bankruptcy  and 
Insolvency  Acts  applying  to  one  or  more  prov- 
inces only,  Clarkson  v.  Ontario  Bank,  15  Ont. 
App.  178,  191,  4  Cartw.  513,  528,  529;  and  as 
to  private  bill  legislation  in  Dominion  Parlia- 
ment, Bourinot's  Pari.  Proc.  and  Prac.  (2d  ed.) 
663  et  seq.  So,  too,  the  Dominion  Act  consti- 
tuting the  Maritime  Court  of  Ontario  was  held 
valid  in  the  case  of  The  Picton,  4  Can.  Sup. 
Ct.  Rep.  648,  1  Cartw.  557,  although  its  opera- 
tion was  of  course  limited  to  a  single  province. 

As  to  the  correctness  of  the  text  in  its  appli- 
cation to  the  general  Dominion  power  to  make 
laws  for  the  peace,  order,  and  good  govern- 
ment of  Canada  in  relation  to  nonprovincial 
matters,  there  is  no  direct  authority  on  the 
point  in  reported  decisions,  but  the  matter  has 
been  discussed  in  various  arguments  before 
the  Privy  Council  in  a  manner  which  tends  to 
establish  this  conclusion.  The  passages  re- 
ferred to  are  quoted  in  Legislative  Power  in 
Canada,  574-581.    The  only  one  elsewhere 
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easily  accessible  is  from  the  argument  in 
Hodge  v.  Reg.,  Dom.  Sess.  Pap.  1884,  No.  30, 
pp.  62,  63. 

1.  Russell  v.  Reg.,  L.  R.  7  App.  841,  842,  2 
Cartw.  24-26.  In  Huson  v.  South  Norwich 
Tp.,  24  Can.  Sup.  Ct.  Rep.  147,  5  Cartw.  324, 
Strong,  C.  J.,  derives  from  Russell  v.  Reg.  the 
conclusion  that  such  local  option  laws  must 
be  general  laws;  but  his  dictum  on  this  point 
was  questioned  and  somewhat  discussed  on 
the  argument  before  the  Privy  Council  on 
the  Liquor  Prohibition  Appeal,  1895.  See  the 
passage  quoted,  Legislative  Power  in  Canada, 
580.  See  infra,  IX.  I.  16,  as  to  meaning  of 
"  of  a  merely  local  or  private  nature  in  the 
province,"  in  No.  16  of  section  92. 

2.  As  to  such  ancillary  provisions  in  a  Do- 
minion Act,  see  VIII.  D.,  infra. 

3.  Tennant  v.  Union  Bank,  [1894]  App.  31, 
5  Cartw.  244;  Atty.-Gen.  v.  Atty.-Gen.,  [i8g4] 
App.  189,  5  Cartw.  266;  and  Atty.-Gen.  v. 
Atty.-Gen.,  [1896]  App.  348,  5  Cartw.  295; 
Huson  v.  South  Norwich  Tp.,  24  Can.  Sup. 
Ct.  Rep.  149,  5  Cartw.  325,  note;  Citizens' 
Ins.  Co.  v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  242, 

273,  274,  1  Cartw.  292,  304;  Fredericton  v. 
Reg.,  3  Can.  Sup.  Ct.  Rep.  562,  540-542,  2 
Cartw.  54,  55,  38-40;  City  of  Three  Rivers  v. 
Suite,  5  Leg.  N.  (Canada)  333,  2  Cartw.  287; 
Reg.  v.  Wing  Chong,  1  British  Col  umbia,  (pt.  2)' 
164;  In  re  Local  Option  Act,  18  Ont.  App. 
580,  5  Cartw.  372;  Hans:  3d  ser.,vol.  185,  566; 
Debates  before  Confederation  42;  Can.  Sess. 
Pap.  1865,  vol.  3,  No.  12.  Thus  the  view  of 
Burton,  J.  A.,  to  the  contrary.  In  re  Local 
Option  Act,  18  Ont.  App.  589,  590,  5  Cartw. 
378,  379,  is  entirely  overborne.  But  there  is 
no  express  provision  on  the  point  in  the  B.  N. 
A.  Act,  similar  to  art.  6,  §  2  of  the  United 
States  Constitution.  As  to  subjection  of  pro- 
vincial corporations  to  Dominion  laws,  see 
Schoolbred  v.  Clarke,  17  Can.  Sup.  Ct.  Rep. 

274,  4  Cartw.  464;  Re  Eldorado  Union  Store 
Co..  6  R.  &  G.  514. 

Illustrative  Cases.  —  Thus  provisions  in  the 
Dominion  Banking  Acts  relating  to  warehouse 
receipts  must  prevail  over  conflicting  regula- 
tions under  provincial  Acts  with  respect  to  the 
form  and  legal  effect  of  such  documents. 
Tennant  v.  Union  Bank,  [1894]  App.  31,  5 
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authority  within  the  scope  of  its  powers,  the  provincial  lines  disappear.  For 
these  laws  we  have  a  <7«#.«'-legislative  union ;  these  laws  are  the  local  laws  of 
the  whole  Dominion  and  of  each  and  every  province  thereof.1 

D.  Dominion  Power  to  Encroach  upon  the  Provincial  Area  of  Subjects  in  Certain 
Cases,  and  Vice  Versa.  —  In  assigning  to  the  Dominion  Parliament  legislative 
jurisdiction  in  respect  to  the  general  subjects  of  legislation  enumerated  in 
section  91  of  the  British  North  America  Act,  the  Imperial  statute,  by  neces- 
sary implication,  intended  to  confer  on  it  legislative  power  to  interfere  with, 
deal  with,  and  encroach  upon  matters  otherwise  assigned  to  the  provincial 
legislatures  under  section  92,  so  far  as  a  general  law  relating  to  those  subjects 
so  assigned  to  it  may  affect  them,  as  it  may  also  do  to  the  extent  of  such 
ancillary  provisions  as  may  be  required  to  prevent  the  scheme  of  such  a  law 
from  being  defeated.*    So  likewise  it  would  be  impossible  for  Parliament 


Cartw.  244.  Again,  if  a  Dominion  Bank- 
ruptcy Act  contains,  as  it  may  do,  various  an- 
cillary provisions  for  the  purpose  of  preventing 
the  scheme  of  the  Act  from  being  defeated,  as 
to  the  effect  of  executions,  or  as  to  voluntary 
assignments  for  the  benefit  of  creditors,  no 
provincial  legislation  could  interfere  with  this 
Dominion  legislation.  Atty.-Gen.  v.  Atty.- 
Gen.,  [1894]  App.  189,  5  Cartw.  266. 

So,  too,  if  provincial  liquor  license  laws 
come  into  collision  with  Dominion  Temperance 
Acts,  the  former  must  yield.  Atty.-Gen.  v. 
Atty.-Gen.,  [1896]  App.  366,  367,  369,  5  Gartw. 
316,  317,  320.  The  last  citation  is  decisive 
upon  the  point  that  it  makes  no  difference 
whether  the  provincial  enactment  be  prior  or 
subsequent  to  the  conflicting  Dominion  enact- 
ment, but  as  the  Privy  Council  point  out,  the 
latter  cannot  directly  repeal  the  former  but 
can  only  place  it  in  abeyance.  See  supra, 
VII.  (9),  note  2,  on  p.  66.  Compare  In  re  Killam 
14  Can.  L.  J.  N.  S.  242,  243;  Huson  v.  South 
Norwich  Tp.,  24  Can.  Sup.  Ct.  Rep.  158,  160; 
In  re  Prohibitory  Liquor  Laws,  24  Can.  Sup. 
Ct.  Rep.  250,  257,  5  Cartw.  360,  365;  Blouin  v. 
Quebec,  7  Quebec  L.  Rep.  21,  2  Cartw.  371, 
372. 

The  decision  of  the  Liquor  Prohibition  Ap- 
peal, 1895,  [1896]  App.  348,  5  Cartw.  295, 
above  referred  to,  also  shows  that  this  pre- 
dominance of  Dominion  legislation  applies 
to  the  general  residuary  power  of  Parliament 
as  much  as  to  the  enumerated  powers,  since 
in  this  case,  as  in  Russell  v.  Reg.,  L.  R. 
7  App.  829,  2  Cartw.  12,  the  Canada  Temper- 
ance Acts  were  rested  on  this  general  residu- 
ary power,  not  on  any  of  the  enumerated 
powers. 

For  another  example  of  the  predominance  of 
Dominion  legislation,  see  Ward  v.  Reed,  22 
New  Bruns.  279,  3  Cartw.  405,  as  to  which 
case  see  also  Pigeon  v.  Mainville,  17  Leg.  N. 
(Canada)  72;  Clement's  Canadian  Constitution 
416.  The  rule  in  the  text,  however,  would 
only  stem  to  apply  to  absolutely  conflicting 
legislation  in  pari  materia,  when  it  would  be 
an  impossibility  to  give  effect  to  both  the  Do- 
minion and  the  provincial  enactments.  City 
of  Three  Rivers  v.  Suite,  5  Leg.  N.  (Canada) 
333,  2  Cartw.  287;  Citizens'  Ins.  Co.  v.  Par- 
sons, 4  Can.  Sup.  Ct.  Rep.  273,  274,  I  Cartw. 
304;  Fredericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep. 
542,  2  Cartw.  39.    And  see  IX.  C,  infra. 

Provincial  powers,  however,  must  not  be 
held  to  be  restricted  or  placed  in  abeyance  by 


73 


the  mere  fact  that  the  Dominion  Parliament 
has  chosen  to  remain  inactive,  or  though  legis- 
lating in  pari  materia  has  done  so  condition- 
ally only  upon  the  exercise  of  local  option, 
which  has  not  been  exercised  in  favor  of  the 
operation  of  the  Act.  See  IX.  D.,  infra; 
Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  369,  370, 
5  Cartw.  320,  321;  Legislative  Power  in 
Canada  534-537;  Story  on  the  Constitution  of 
the  United  States  (5th  ed.),  vol.  1,  p.  '337  et  seq. 

1.  Citizens'  Ins.  Co.  v.  Parsons,  4  Can.  Sup. 
Ct.  Rep.  307,  312,  314,  1  Cartw.  326,  331,  332, 
which  passage,  as  the  judgment  on  appeal 
shows,  L.  R.  7  App.  96,  1  Cartw.  265,  does  not 
draw  the  necessary  distinction  that  the  power 
of  the  Dominion  Parliament  to  regulate  in  the 
different  provinces  the  contracts  and  other 
business  of  a  corporation  depends,  not  upon  its 
powers  to  incorporate  companies  to  do  busi- 
ness throughout  the  Dominion  (as  to  which 
see  VIII.  F.  infra),  but  upon  whether  such 
power  to  regulate  their  business  comes  or  does 
not  come  within  one  of  the  enumerated  classes 
of  section  91.  Legislative  Power  in  Canada 
502-504.  See  also  Heneker  v.  Montreal  Bank, 
Quebec  L.  R.  7  Super.  Ct.  263.  See  also  fur- 
ther in  support  of  the  text  L'Union  St. 
Jacques  v.  Belisle,  20  L.  C.  lur.  31,  1  Cartw. 
74;  In  re  Canadian  Pac.  R.  Co.,  27  Ont.  Rep. 
569,  on  appeal,  25  Ont.  App.  72,  73,  79. 

For  a  curious  instance  of  the  way  in  which  the 
legislative  scope  open  to  the  provinces  may 
depend  upon  Dominion  legislation  see  Lynch 
v.  Canada  North-West  Land  Co.,  ig  Can.  Sup. 
Ct.  Rep.  223,  5  Cartw.  448.  Compare  Schultz 
v.  Winnipeg,  6  Manitoba  L.  Rep.  45.  Provin- 
cial legislatures  have,  of  course,  no  right  to 
authorize  any  act  which  has  been  constituted 
an  offense  by  Parliament.  Hodgins's  Dom. 
and  Prov.  Legisl.  461. 

As  to  provincial  legislatures  supplementing 
Dominion  legislation  under  the  general  residu- 
ary power  in  certain  cases,  see  supra,  VII.  (9), 
note  a,  on  p.  66. 

2.  Cushing  v.  Dupuy,  L.  R.  5  App.  415,  I 
Cartw.  258;  Atty.-Gen.  v.  Atty.-Gen.,  [1896] 
App.  360,  5  Cartw.  309;  Tennant  v.  Union  Bank, 
[1894]  App.  45,  5  Cartw.  262;  Atty.-Gen.  v. 
Atty.-Gen.,  (1894]  App.  200,  201,  5  Cartw.  281. 

Illustrative  Cases.  —  Procedure  must  neces- 
sarily form  an  essential  part  of  any  law  deal- 
ing with  insolvency.  The  pro\ision  of  the 
Dominion  Insolvency  Act,  1875,  taking  away 
the  right  of  appeal  to  the  Queen  from  final 
judgmcntsof  the  Court  of  Queen's  Bench,  was 
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to  legislate  even  under  its  general  residuary  power  to  make  laws  for 
the  peace,  order,  and  good  government  of  Canada  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects  by  the  British  North 


intra  vires,  dishing  v.  Dupuy,  L.  R.  5  App. 
409,  1  Cartw.  252.  Johnson,  J.,  had  held 
otherwise  in  Fraser  Institute  v.  More,  19  L. 
C.  Jur.  133. 

Under  its  power  over  banking,  the  Domin- 
ion Parliament  may  make  provision  as  to 
warehouse  receipts  taken  by  a  bank,  though 
with  the  effect  of  modifying  civil  rights  in  the 
province  where  such  bank  is  carrying  on  busi- 
ness. Tennant  v.  Union  Bank,  [1894]  App. 
31,  5  Cartw.  244. 

In  legislating  upon  bankruptcy,  the  Domin- 
ion Parliament  may  make  various  ancillary 
provisions  as  to  the  effect  of  executions,  or 
other  matters  otherwise  within  the  legislative 
competence  of  the  provincial  legislatures,  for 
the  purpose  of  preventing  the  scheme  of  the 
Act  from  being  defeated.  Atty.-Gen.  v.  Atty.- 
Gen.,  [1894]  App.  189,  5  Cartw.  266.  Compare 
Reg.  v.  Wellington  County,  17  Ont.  App.  444, 
5  Cartw.  at  p.  481;  Edgar  v.  Central  Bank, 
15  Ont.  App.  207,  4  Cartw.  547;  Kinney  v. 
Dudman,  11  Nova  Scotia  19,  2  Cartw.  412; 
Peek  v.  Shields,  31  U.  C.  C.  P.  112,  6  Ont.  App. 
639,  8  Can.  Sup.  Ct.  Rep.  579,  3  Cartw.  266; 
Crombie  v.  Jackson,  34  U.  C.  Q.  B.  575,  I 
Cartw.  685.  With  the  words  of  Wilson,  J.,  in 
the  last  case,  34  U.  C.  Q.  B.  579,  580,  1  Cartw. 
686,  compare  Pineo  v.  Gavaza,  18  Nova  Scotia 
489.  See  this  case  commented  on,  22  Can.  L. 
J.  N.  S.  70,  72.  The  view  of  Wetmore,  J., 
in  McLeod  v.  McGuirk,  15  New  Bruns.  259, 
that  if  the  Dominion  Insolvent  Act  of  1869 
had  attempted  to  take  away  the  landlord's 
right  of  distress  it  would  have  been  ultra  vires, 
would  seem  to  be  erroneous;  as  also  his  deci- 
sion in  McLeod  v.  Wright,  17  New  Bruns.  68. 

On  like  principle  section  28  of  the  Dominion 
Patent  Act,  1872,  which,  after  specifying  cer- 
tain cases  in  which  patents  are  to  be  null  and 
void,  provides  that  in  case  dispute  should  arise 
it  shall  be  settled  by  the  Minister  of  Agricul- 
ture or  his  deputy,  whose  decision  shall  be 
final,  is  intra  vires.  In  re  Bell  Telephone  Co., 
7  Ont.  Rep.  605,  4  Cartw.  618.  See  also  Smith 
'v.  Goldie,  9  Can.  Sup.  Ct.  Rep.  68,  69;  Valin 
v.  Langlois,  3  Can.  Sup.  Ct.  Rep.  23,  24,  I 
Cartw.  178.  Such  legislation  may  also  be  up- 
held on  the  principle  that  in  conferring  some 
benefit  or  creating  some  right,  the  Dominion 
Parliament  may  impose  as  a  condition  upon 
those  who  avail  themselves  of  that  benefit  or 
that  right  something  which  it  would  be  ultra 
■vires  for  it  to  enact  otherwise;  as  to  which  see 
Aitcheson  v.  Mann,  9  Ont.  Pr.  Rep.  253,  473; 
Wilson  v.  Codyre,  26  New  Bruns.  516;  Flick 
■v.  Brisbin,  26  Ont.  Rep.  423.  For  other  deci- 
sions and  dicta  supporting  and  illustrating  the 
principle  laid  down  in  the  text  see  Ulrich  v. 
National  Ins.  Co.,  42  U.  C.  Q.  B.  156,  157; 
Peek  v.  Shields,  6  Ont.  App.  647,  3  Cartw. 
•275;  Clarkson  v.  Ontario  Bank,  15  Ont.  App. 
190,  4  Cartw.  527;  Quirt  v.  Reg.,  19  Can.  Sup. 
Ct.  Rep.  517,  5  Cartw.  462;  Fredericton  v. 
Reg.,  3  Can.  Sup.  Ct.  Rep.  566,  2  Cartw.  58; 
In  re  Niagara  Election  Case,  29  U.  C.  C.  P. 
■296;  Valin  v.  Langlois,  3  Can.  Sup.  Ct.  Rep. 
53.  77.  1  Cartw.  191,  192,  209;   Citizens'  Ins. 
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Co.  v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  330,  1 
Cartw.  336;  Atty.-Gen.  v.  Mercer,  L.  R.  8 
App.  776,  3  Cartw.  12;  Steadman  v.  Robert- 
son, 18  New  Bruns.  595,  596:  Thrasher  Case, 
1  British  Columbia  (pt.  1)  208;  Doyle  v.  Bell, 
32  U.  C.  C.  P.  632,  11  Ont.  App.  326,  3  Cartw. 
297;  Ward  v.  Reed,  22  New  Bruns.  279,  3 
Cartw.  405;  Clemens  v.  Bemer,  7  Can.  L.  J. 
126.  For  Dominion  legislation  as  to  provin- 
cial railways,  see  Credit  Valley  R.  Co.  v. 
Great  Western  R.  Co.,  25  Grant's  Ch.  (U.  C.) 
507,  1  Cartw.  822;  Grand  Trunk  R.  Co.  v. 
Hamilton  Radial  Electric  R.  Co.,  29  Ont. 
Rep.  143;  Canadian  Pac.  R.  Co.  v.  Northern 
Pac,  etc.,  R.  Co.,  5  Manitoba  L.  Rep.  313; 
In  re  Portage  Extension  of  Red  River  Valley 
R.  Co.,  Cass.  Sup.  Ct.  Dig.  487;  Cie  du 
Grand  Tronc  and  Huard,  Quebec  L.  R.  1 
Q.  B.  501,  506,  508;  Hodgins's  Dom.  and 
Prov.  Legisl.  (2d  ed.)  912,  913.  As  to  Dominion 
railway  legislation  generally,  see  Re  Canadian 
Pac.  R.  Co.,  27  Ont.  Rep.  559,  25  Ont.  App.  70, 
72>  73.  79-  See  further  Keefer  v.  Todd,  I 
British  Columbia  (pt.  2)  255;  McArthur  v. 
Northern,  etc.,  R.  Co.,  15  Ont.  Rep.  733,  17 
Ont.  App.  86,  4  Cartw.  559,  as  to  Osier,  J.'s, 
judgment  in  which  case,  see  Re  Canadian  Pac. 
R.  Co.,  25  Ont.  App.  72,  73;  Levesque  v.  New 
Brunswick  R.  Co.,  29  New  Bruns.  58S  (see 
especially  604,  613);  Robertson  v.  Steadman, 
16  New  Bruns.  631;  Reg.  v.  Fredericton,  19 
New  Bruns.  146,  147,  150,  3  Can.  Sup.  Ct.  Rep. 
55S,  2  Cartw.  52;  Beausoleil  v.  Frigon,  1  Dorion 
(Quebec)  70;  Citizens'  Ins.  Co.  v.  Parsons,  4 
Can.  Sup.  Ct.  Rep.  257,  1  Cartw.  303;  Reg.  v. 
Robertson,  6  Can.  ^Sup.  Ct.  Rep.  100,  101,  2 
Cartw.  82;  Mercer  v.  Atty.-Gen.,  5  Can.  Sup. 
Ct.  Rep.  703,  3  Cartw.  78;  Reg.  v.  Hodge,  7  Ont. 
App.  252,  253,  3  Cartw.  167,  168;  hi  re  Wind- 
sor, etc.,  R.  Co.,  16  Nova  Scotia  321,  3  Cartw. 
399;  Smith  v.  Merchants'  Bank,  28  Grant's  Ch. 
(U.  C.)  629,  8  Ont.  App.  15,  1  Cartw.  828;  Ex 
p.  Wilson,  25  New  Bruns.  209.  As  to  the  Do- 
minion regulating  procedure  under  its  own 
Acts,  see  further  McDonald  v.  McGuish,  17 
Nova  Scotia  1;  Reg.  v.  Wolfe,  19  Nova  Scotia 
24;  Reg.  v.  Eli,  13  Ont.  App.  533;  In  re 
Boucher,  4  Ont.  App.  191;  Reg.  v.  Lake,  43  U. 
C.  Q.  B.  515,  2  Cartw.  616;  Reg.  v.  Toland,  22 
Ont.  Rep.  505;  McLeod  v.  Noble,  2S  Ont.  Rep. 
528,  24  Ont.  App.  459;  and  infra,  VIII.  E. 

Rule  ^Regulating  Incidental  Intrusion  by  Do- 
minion on  Provincial  Area.  —  The  power  of  the 
Dominion  Parliament  thus  incidentally  to 
deal  with  matters  which  are  under  the  juris- 
diction of  the  provinces  does  not  extend  any 
further  than  is  reasonable  and  necessary  to 
enable  it  to  legislate  on  the  general  subjects 
committed  to  its  jurisdiction  by  the  B.  N.  A. 
Act.  Armstrong  v.  McCutchin,  15  New 
Bruns.  383,  384,  2  Cartw.  497;  Valin  v.  Lang- 
lois, 3  Can.  Sup.  Ct.  Rep.  15,  16,  I  Cartw.  172; 
Citizens'  Ins.  Co.  v.  Parsons,  4  Can.  Sup.  Ct. 
Rep.  242,  243,  272,  1  Cartw.  292,  303.  The 
difficulty  is  to  determine  where  the  line  of 
necessity  should  be  drawn.  In  re  De  Veber, 
21  New  Bruns.  425,  2  Cartw.  556;  Atty.-Gen. 
v.  Foster,  31  New  Bruns.  164;  Phair  v.  Ven. 
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America  Act  assigned  exclusively  to  the  legislatures  of  the  provinces,  if  it 
were  restricted  from  incidentally  affecting  property  and  civil  rights  in  the 
different  provinces  and  other  matters  assigned  to  the  latter.1  As  to  the 
applicability  of  a  similar  principle,  mutatis  mutandis s  to  pro\  incial  legislatures, 
qucere?  Moreover,  an  Act  of  the  Dominion  Parliament  is  not  affected  in 
respect  to  its  validity  by  the  fact  that  it  interferes  prejudicially  with  the  object 
and  operation  of  provincial  Acts,  provided  that  it  is  not  in  itself,  properly 
speaking,  legislation  upon  or  within  one  of  the  subjects  assigned  to  the  exclu- 
sive legislative  jurisdiction  of  the  provincial  legislatures.3    But  there  seems  to 


ning,  22  New  Bruns.  371.  The  line  must  not 
be  drawn  too  strictly;  the  legislature  must  be 
allowed  a  very  wide  discretion.  Doyle  v. 
Bell,  32  U.  C.  C.  P.  632,  11  Ont.  App.  326,  328, 
335,  3  Cartw.  297,  300,  30S,  309;  AV  Canadian 
Pac.  R.  Co.,  27  Ont.  Rep.  567;  Reg.  v.  Hodge, 
7  Ont.  App.  252,  253,  3  Cartw.  168;  Story  on 
the  Constitution  of  the  United  States  (5th  ed.), 
vol.  2,  pp.  143,  147.  It  may  not  be  possible  to 
establish  a  uniform  rule  of  interpretation  to 
determine  federal  jurisdiction.  Reg.  v.  Rob- 
ertson, 6  Can.  Sup.  Ct.  Rep.  139,  2  Cartw.  112. 
But,  however  difficult,  courts  have  to  deter- 
mine it.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R. 
7  App.  108,  109,  1  Cartw.  273.  The  proper 
line  would  seem  passed  if  a  Dominion  insolv- 
ent law  relating  to  building  societies  is  made 
to  apply  to  such  institutions,  whether  insolv- 
ent or  not.  McClanaghan  v.  St.  Ann's  Mut. 
Bldg.  Soc,  24  L.  C.  Jur.  162,  2  Cartw.  237. 
The  rule  of  necessity  is  a  different  one  when 
applied  to  the  question  what  powers  provincial 
legislatures  must  be  held  to  possess  as  neces- 
sarily incident  to  their  character  as  legislative 
bodies,  apart  from  their  express  powers  of 
legislation  under  section  92  of  the  B.  N.  A. 
Act.  There,  it  would  seem,  necessity,  to  be 
the  groundwork  of  a  power  of  this  sort,  must 
be  an  absolute  necessity.  Ex  p.  Danscreau, 
19  L.  C.  Jur.  226,  243,  2  Cartw.  180,  211 ; 
Cotte's  Case,  19  L.  C.  Jur.  217,  2  Cartw. 
225. 

1.  Russell  V.  Reg.,  L.  R.  7  App.  829,  838,  2 
Cartw.  12,  21.  But  Parliament  cannot,  under 
this  general  residuary  power,  deal  with  any 
matter  which  is  in  substance  local  or  provin- 
cial, and  does  not  truly  affect  the  interest  of 
the  Dominion  as  a  whole.  Atty.-Gen.  v. 
Atty.-Gen.,  [1896]  App.  360,  361. 

2.  What  judicial  authority  there  is  does  not 
seem  to  carry  the  matter  further  than  this, 
that  whatever  powers  the  provincial  legisla- 
tures have  as  included  ex  vi  termini  within  the 
enumerated  classes  in  section  92  when  prop- 
erly understood,  these  powers  they  may  exer- 
cise, although  in  so  doing  they  may  incident- 
ally touch  or  affect  something  which  might 
otherwise  be  held  to  come  within  the  exclusive 
jurisdiction  of  the  Dominion  Parliament  under 
some  of  the  enumerated  classes  in  section  91. 
Bennett  v.  Pharmaceutical  Assoc.,  I  Dorion 
<Qucbcc)  336,  340,  2  Cartw.  250,  255;  Reg.  v. 
Mohr,  7  Quebec  L.  Rep.  191,  2  Cartw.  268; 
Ex  p.  Lcveille,  2  Steph.  Dig.  446,  2  Cartw. 
350;  Kcefe  v.  McLennan,  11  Nova  Scotia  11,  2 
Cartw.  408;  Reg.  v.  Fredericton,  19  New 
Bruns.  187;  In  re  De  Veber,  21  New  Bruns. 
425,  2  Cartw.  556,  see  also  398,  399.  Provin- 
cial legislatures  may  prescribe  how  a  railway 
it  is  incorporating  may  become  a  party  to 
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negotiable  instruments.  Hodgins's  Dom.  and 
Prov.  Legisl.  (2d  ed.)  212-214;  and  see  Re 
Dominion  Provident  Benev.,  etc.,  Assoc.,  25 
Ont.  Rep.  620,  621,  as  explained  in  Legislative 
Power  in  Canada  457,  note  2,  where  Re  Iron 
Clay  Brick  Mfg.  Co.,  19  Ont.  Rep.  119,  120, 
and  Crowe  v.  McCurdy,  18  Nova  Scotia  302, 
303,  are  cited  in  connection  with  it.  So  pro- 
vincial legislation  is  not  necessarily  incompe- 
tent merely  because  it  may  have  relation  to 
fisheries.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App. 
at  p.  716.  So  notwithstanding  the  Dominion 
jurisdiction  over  aliens  and  naturalization,  it 
would  seem  that  provincial  legislatures  may 
provide  as  to  aliens  having  a  right  to  hold 
shares  in  provincial  companies.  Hodgins's 
Dom.  and  Prov.  Legisl.  214;  Todd's  Pari.  Gov. 
in  Brit.  Col.  (2d  ed.)  299.  But  see  Hodgins's 
ibid.,  pp.  244b,  755.  See  also  In  re  Coal  Mines 
Regulation  Amendment  Act,  5  British  Colum- 
bia 306;  Schultz  v.  Winnipeg,  6  Manitoba  L. 
Rep.  57;  Reg.  v.  Wing  Chong,  1  British  Colum- 
bia (pt.  2)  158.  One  case,  Jones  v.  Canada 
Cent.  R.  Co.,  46  U.  C.  Q.  B.  250,  1  Cartw.  777, 
seems  to  go  further  and  concede  to  provinces 
the  right  to  incidentally  invade  the  general 
Dominion  area,  but  there  is  no  authority 
going  so  far  as  to  give  the  provinces  the  right 
actually  to  invade  Dominion  territory  com- 
prised in  the  enumerated  subjects  for  the  pur- 
pose of  provisions  ancillary  to  one  of  their 
own  Acts.  The  cases  referred  to  supra.  VII. 
(9),  note  3,  on  p.  66,  as  to  provincial  legislatures 
having  power  to  regulate  procedure  under  their 
own  penal  laws,  are  of  course  not  at  variance 
with  this  statement,  for  such  procedure  is  not 
"  procedure  in  criminal  matters  "  within  the 
meaning  of  No.  27  of  section  91. 

3.  Russell  v.  Reg.,  L.  R.  7  App.  837,  838,  2 
Cartw.  20,  21;  Hodge  v.  Reg.,  L.  R.  9  App. 
130,  3  Cartw.  160;  City  of  Three  Rivers  v. 
Suite,  5  Leg.  N.  (Canada)  333,  2  Cartw.  287. 
Thus  the  Canada  Temperance  Act  not  being 
in  itself  legislation  within  the  subject  of  No.  9 
of  section  92  of  the  B.  N.  A.  Act,  the  provin- 
cial licensing  power  was  not  invalid  merely 
because  it  was  prejudicial  to  such  provincial 
power.  Russell  v.  Reg.,  L.  R.  7  App.  829,  2 
Cartw.  12.  Thus  the  views  to  the  contrary  of 
Henry,  J.,  in  Suite  v.  City  of  Three  Rivers,  11 
Can.  Sup.  Ct.  Rep.  37-40,  4  Cartw.  316,  319, 
and  of  Spragge,  C,  in  Leprohon  v.  Ottawa, 
2  Ont.  App.  524,  525,  1  Cartw.  594,  595,  must 
be  considered  overruled. 

But  Dominion  powers  must  be  exercised  so 
far  as  may  be,  consistently  with  the  rights  of 
provincial  legislatures.  Valin  v.  Langlois.  3 
Can.  Sup.  Ct.  Rep.  15,  1  Cartw.  172;  Citizens' 
Ins.  Co.  v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  242, 
1  Cartw.  292;  and  cases  noted  supra,  note 
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be  nothing  in  the  British  North  America  Act  expressing  or  implying  the  right 
on  the  part  of  the  Dominion  Parliament  to  interfere  with  provincial  executive 
authority. 1 

E.  Dominion  Power  to  Impose  Duties  on  Provincial  Courts,  Officials,  and  Munici- 
palities ;  Also  as  to  Dominion  Courts.  —  The  Dominion  Parliament  can,  in  mat- 
ters within  its  sphere,  impose  duties  upon  any  subjects  of  the  Dominion, 
whether  they  be  officials  of  provincial  courts,  other  officials,  or  private  citizens ; 
and  there  is  nothing  in  the  British  North  America  Act  to  raise  a  doubt  about 
the  power  of  the  Dominion  Parliament  to  impose  new  duties  upon  the  existing 
provincial  courts,  or  to  give  them  new  powers  as  to  matters  which  do  not 
come  within  the  subjects  assigned  exclusively  to  the  legislatures  of  the 
provinces,*  or  to  deprive  them  of  jurisdiction  over  such  matters;  3  and  so, 
also,  it  would  appear  that  in  matters  within  their  sphere  provincial  legislatures 


2,  p.  74,  as  to  rule  respecting  incidental  intru- 
sion by  Dominion  on  provincial  area. 

1.  Mercer  v.  Atty.-Gen.,  5  Can.  Sup.  Ct. 
Rep.  638,  644.  3  Cartw.  29,  33. 

2.  Power  of  Dominion  to  Impose  Duties  on  Pro- 
vincial Courts,  Officials,  and  Municipalities.  — 
Bruneau  v.  Massue,  23  L.  C.  Jur.  60;  Langlois 
v.  Valin,  5  Quebec  L.  Rep.  16,  I  Cartw.  231,  L. 
R.  5  App.  119,  120,  1  Cartw.  163,  164,  3  Can. 
Sup.  Ct.  Rep.  20,  22,  69,  1  Cartw.  175,  177,  203; 
Ryan  v.  Devlin,  20  L  .  C.  Jur.  83,  84;  Ex  p. 
Perkins,  24  New  Bruns.  70;  Ex  p  Porter,  28 
New  Bruns.  587  (as  to  the  views  expressed  in 
the  last  case  at  pp.  592,  593,  qucere),  which 
citations  afford  illustrations  of  the  Dominion 
Parliament  conferring  jurisdiction  and  impos- 
ing duties  on  provincial  courts  and  officials. 
Thus  the  contrary  view  of  Wilson,  C.  J.,  in 
In  re  Niagara  Election  Case,  29  U.  C.  C.  P. 
293,  294,  and  of  Meredith,  J.,  in  Langlois  v. 
Valin,  5  Quebec  L.  Rep.  11,  1  Cartw.  227,  are 
overruled;  and  the  words  of  Strong,  J.,  in  In 
re  County  Cts.  of  British  Columbia,  21  Can. 
Sup.  Ct.  Rep.  453,  5  Cartw.  496,  seem  not  sus- 
tainable in  view  of  the  above  authorities,  un- 
less restricted,  as  it  would  seem  they  should 
be,  to  apply  to  the  general  jurisdiction  of  pro- 
vincial courts.  As  to  what  are  provincial 
courts  see  Valin  v.  Langlois,  3  Can.  Sup.  Ct. 
Rep.  20,  22,  1  Cartw.  175-177,  18  Can.  L.  J. 
181,  2  Can.  L.  T.  366,  369,  410,  456  et  seq.  See 
also  an  article  on  Federal  License  Commis- 
sioners as  affected  by  the  Ontario  Municipal 
Act,  3  Can.  L.  T.  319;  also  some  remarks  in  11 
Leg.  N.  (Canada)  349,  350,  on  the  expediency  of 
vesting  Dominion  or  federal  judicial  powers 
in  provincial  courts.  As  to  Valin  v.  Langlois, 
see  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed."l  542 
et  seq.  As  to  the  remark  of  Drake,  J.,  in  Piel 
Ke-ark-an  v.  Reg.,  2  British  Columbia  76,  to 
the  effect  that  Parliament  cannot  impose  new 
duties  on  provincial  judges  to  be  performed 
outside  the  districts  for  which  they  are  ap- 
pointed, it  is  submitted  that  the  Dominion 
Parliament,  by  an  Act  assented  to  by  the 
Governor-General,  can  certainly  exercise  any 
powers  vested  in  the  latter.  The  Dominion 
Parliament  has  a  like  power  to  confer  new 
jurisdiction  on  an  Imperial  Vice- Admiralty 
Court  sitting  in  Canada.  Atty.-Gen.  v.  Flint, 
16  Can.  Sup.  Ct.  Rep.  707,  4  Cartw.  288;  The 
Farewell,  7  Quebec  L.  Rep.  380,  2  Cartw.  378. 
But  such  Vice-Admiralty  Court  might  perhaps 
decline   such   jurisdiction.    Same   case,  per 


Strong,  J.,  and  Henry,  J.  Sed  qucere  in  the 
absence  of  conflict  with  Imperial  enactment. 
Provincial  legislatures  would  apparently  have 
a  like  power  as  to  matters  within  their  juris- 
diction. 15  Nova  Scotia  460;  and  supra,  VII. 
(4).  As  to  whether  the  Dominion  Parliament 
could  confer  a  jurisdiction  on  such  a  court  ex- 
ceeding that  of  the  High  Court  of  Admiralty 
in  England,  see  15  Nova  Scotia  461.  As  to  the 
Dominion  Parliament  conferring  powers  and 
functions  upon  municipal  corporations  in  mat- 
ters not  of  provincial  competency,  see  Hart  v. 
La  Corporation  du  Comte  de  Missisquoi,  3 
Quebec  L.  Rep.  170,  2  Cartw.  382;  Cooey  v. 
Brome  County,  21  L.  C.  Jur.  182,  2  Cartw. 
385;  Compton  Tp.  v.  Simoneau,  14  Leg.  N. 
(Canada)  347;  In  re  Prohibitory  Liquor  Laws, 
24  Can.  Sup.  Ct.  Rep.  247,  5  Cartw.  357,  358; 
Clement's  Constitution  of  Canada  444.  As  to 
Railway  Committee  of  Privy  Council,  and 
generally  see  infra,  next  note. 

3.  As  to  Dominion  Depriving  Provincial  Courts 
of  Jurisdiction.  —  See  Valin  v.  Langlois,  3  Can. 
Sup.  Ct.  Rep.  74,  76,  1  Cartw.  207,  208;  as  to 
what  is  stated  in  latter  part  of  which,  see 
Crombie  v.  Jackson,  34  U.  C.  Q.  B.  579,  580, 
1  Cartw.  686;  Pineo  v.  Gavaza,  18  Nova  Scotia 
489.  The  exclusive  jurisdiction  of  provincial 
legislatures  over  civil  procedure  applies  only 
to  provincial  subjects.  Valin  v.  Langlois,  3 
Can.  Sup.  Ct.  Rep.  15,  64,  76,  1  Cartw.  172, 
200,  208;  Peek  v.  Shields,  31  U.  C.  C.  P.  122, 
6  Ont.  App.  651,  8  Can.  Sup.  Ct.  Rep.  591,  3 
Cartw.  280;  Thrasher  Case,  1  British  Colum- 
bia (pt.  1)  208,  226;  Dubuc  v.  Vallee,  5  Quebec 
L.  Rep.  42;  Legislative  Power  in  Canada  440, 
note  5.  As  to  Dominion  depriving  provin- 
cial courts  of  criminal  jurisdiction,  see  Ex  p. 
Wright,  34  New  Bruns.  130,  131.  See  also 
in  general  support  of  the  text  He  North 
Perth,  21  Ont.  Rep.  538,  546,  overruling  Re 
Simmons,  12  Ont.  Rep.  505;  McLeod  v. 
Noble,  28  Ont.  Rep.  528,  24  Ont.  App.  459; 
Canadian  Pac.  R.  Co.  v.  Northern  Pac,  etc., 
R.  Co.,  5  Manitoba  L.  Rep.  313;  and  cases 
cited  supra,  VIII.  D.,  note  2.  The  view  of 
Begbie,  C.  J.,  in  Atty.-Gen.  v.  Victoria,  2 
British  Columbia  2,  that  the  Dominion  Parlia- 
ment could  enact  that  all  questions  of  validity 
of  provincial  legislation  should  be  reserved 
for  the  sole  decision  of  the  Supreme  Court  of 
Canada,  seems  unsustainable.  As  to  the  Rail- 
way Committee  of  the  Privy  Council,  see 
Canadian  Pac.  R.  Co.  v.  Northern  Pac,  etc., 
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can  impose  duties  upon  Dominion  officials  in  certain  cases.1  Under  section  101 
of  the  British  North  America  Act,  the  Dominion  Parliament  was  empowered 
also  to  provide  for  the  constitution,  maintenance,  and  organization  of  a  gen- 
eral court  of  appeal  for  Canada,  and  for  the  establishment  of  any  additional 
courts  for  the  better  administration  of  the  laws  of  Canada.2 

F.  Dominion  Powers  as  to  Incorporation  of  Companies,  and  as  to  Foreign  and 
Provincial  Corporations  —  Dominion  Companies.  —  The  Dominion  Parliament  can 
alone  incorporate  companies  with  power  to  carry  on  business  throughout  the 
Dominion,  and  the  business  of  companies  so  incorporated  may  have  to  do  with 
property  and  civil  rights,  yet  it  cannot  empower  them  to  carry  on  business  in 
any  province  otherwise  than  subject  to  and  consistently  with  the  laws  of  that 
province,  unless  the  business  is  such  that  power  to  make  laws  in  relation  to  it 
is  exclusively  in  the  Dominion  Parliament,  under  one  of  the  enumerated 
heads  of  section  91  of  the  British  North  America  Act.3     And  similarly 


R.  Co.,  5  Manitoba  L.  Rep.  313,  and  Grand 
Trunk  R.  Co.  v.  Hamilton  Radial  Electric  R. 
Co.,  29  Ont.  Rep.  143. 

1.  Thus  it  would  seem  a  provincial  legisla- 
ture can  give  a  county  court  judge,  though 
appointed  by  the  Governor-General  under  sec- 
tion 96  of  the  B.  N.  A.  Act,  jurisdiction  to  try 
cases  in  a  county  other  than  that  for  which  he 
has  been  appointed.  Wilson  v.  McGuire,  2 
Ont.  Rep.  118,  2  Cartw.  665;  In  re  County 
Cts.  of  British  Columbia,  21  Can.  Sup.  Ct. 
Rep.  446,  5  Cartw.  490;  Crowe  v.  McCurdy, 
18  Nova  Scotia  301.  Thus  Piel  Ke-ark-an  v. 
Reg.,  2  British  Columbia  53,  and  Gibson  v. 
McDonald,  7  Ont.  Rep.  419,  3  Cartw.  328,  are 
overruled.  And  see  Clement's  Canadian  Con- 
stitution 233,  3  Can.  L.  T.  20,  81,  145;  Hodg- 
ins's  Dom.  and  Prov.  Legisl.  186,  244,  b\  also 
Belanger  v.  Caron,  5  Quebec  L.  Rep.  31,  32. 

As  to  an  Ontario  Act  providing  for  the  re- 
moval of  county  court  judges  by  the  lieutenant- 
governor,  for  inability,  incapacity ,  and  misbe- 
havior, being  ultra  vires,  see  Hodgins's  Dom. 
and  Prov.  Legisl.  83-85.  Compare  In  re  Squier, 
46  U.  C.  Q.  B.  474,  1  Cartw.  789. 

2.  Dominion  Courts  under  Section  101  B.  N.  A. 
Act.  —  Under  this  section  the  Dominion  Parlia- 
ment may  constitute  not  only  a  general  court 
of  appeal  for  Canada,  but  may  establish  "  any 
additional  courts  for  the  better  administration 
of  the  laws  of  Canada."  As  to  it  see  Reg.  v. 
Farwell,  14  Can.  Sup.  Ct.  Rep.  392,  22  Can. 
Sup.  Ct.  Rep.  561,  562;  The  Picton,  4  Can. 
Sup.  Ct.  Rep.  648.  1  Cartw.  557;  McLaren  v. 
Caldwell,  3  Can.  L.  T.  343,  2  Can.  L.  T.  513; 
and  Legislative  Powers  in  Canada  515,  note  t. 
As  to  provincial  legislatures  limiting  appeals 
to  the  Supreme  Court  of  Canada,  see  Clarkson 
v.  Ryan,  17  Can.  Sup.  Ct.  251,  4  Cartw.  439; 
Forristal  v.  McDonald,  Cass.  Sup.  Ct.  Dig. 
406,  4  Cartw.  444.  note;  Union  Colliery  Co.  v. 
Atty.-Gen.  27  Can.  Sup.  Ct.  637;  and  an  article 
2  Can.  L.  T.  416. 

3.  Incorporation  of  Companies.  —  Citizens'  Ins. 
Co.  v.  Parsons,  L.  R.  7  App.  117,  1  Cartw.  283; 
Colonial  Bldg.,  etc.,  Assoc.  v.  Atty.-Gen., 
L.  R.  9  App.  164,  165,  3  Cartw.  127,  128;  Ten- 
nant  v.  Union  Bank,  [1894]  App.  31,  5  Cartw. 
244;  Hodgins's  Dom.  and  Prov.  Legisl.  1010. 

Illustrative  Cases.  —  Thus  Parliament  alone 
can  incorporate  an  insurance  company  to  do 
business  throughout  the  Dominion;  but  insur- 
ance not  being  one  of  the  enumerated  subjects 
assigned  exclusively  to  ihc  Dominion  by  scc- 
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tion  91  of  the  B.  N.  A.  Act,  such  Dominion 
company  will  be  bound  by  a  provincial  act  of 
a  province  in  which  it  is  doing  business,  to 
secure  uniform  conditions  in  policies  of  fire  in- 
surance. Citizens'  Ins.  Co.  v.  Parsons,  L.  R. 
7  App.  96,  1  Cartw.  265.  See  also  Billington 
v.  Provincial  Ins.  Co.,  24  Grant's  Ch.  (U.  C.) 
299;  Dear  v.  Western  Assur.  Co.,  41  U.  C.  Q. 
B.  553;  Ulrich  v.  National  Ins.  Co.,  42  U.  C. 
Q.  B.  141.  So  a  land  company,  though  with 
a  Dominion  charter,  will  be  bound  by  provin- 
cial laws  as  to  holding  land  in  mortmain  or 
otherwise  as  to  real  estate.  L.  R.  7  App.  117, 
1  Cartw.  283;  also,  in  court  below,  4  Can.  Sup. 
Ct.  Rep.  250,  251,  281,  1  Cartw.  298,  299,  310; 
Colonial  Bldg.,  etc.,  Assoc.  v.  Atty.-Gen.,  L. 
R.  9  App.  164-166,  3  Cartw.  127-129;  Cooper  v. 
Mclndoe,  32  L.  C.  Jur.  210;  Lindley's  Law  of 
Companies  (5th  ed.)  913.  As  to  the  view  ex- 
pressed in  McDiarmid  v.  Hughes,  16  Ont. 
Rep.  570,  4  Cartw.  701,  as  to  a  Dominion  Act 
not  being  able  to  dispense  with  a  provincial 
requirement  of  a  license  from  the  Crown,  see 
now  contra,  Maritime  Bank  v.  Receiver-Gen., 
[1892]  App.  437,  5  Cartw.  1,  which  seems  to 
show  that  only  the  Crown  as  represented  by 
the  provincial  executive  could  give  such  a 
license. 

But  banking  being  one  of  the  subjects  of  ex- 
clusive Dominion  jurisdiction,  the  Dominion 
Parliament  not  only  can  incorpoiate  banks,  but 
can  also  regulate  their  modes  of  contracting, 
taking  securities,  and  carrying  on  banking 
business  generally,  despite  any  provincial 
laws  as  to  such  matters  of  property  and  civil 
rights.  Tennant  v.  Union  Bank,  [1894]  App. 
31,  5  Cartw.  244 

Apart  from  the  incorporation  of  banks, 
specially  provided  for  by  No.  15  of  section  91 
of  the  B.  N.  A.  Act,  the  power  to  incorporate 
companies  to  do  business  throughout  the  Do- 
minion belongs  to  the  Dominion  Parliament  by- 
virtue  of  its  general  residuary  power  of  legis- 
lation, inasmuch  as  the  only  companies  a  pro- 
vincial legislature  can  incorporate  are  those 
with  provincial  objects  under  No.  11  of  section 
92.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  116,  117,  1  Cartw.  282,  283. 

As  to  the  right  of  the  incorporating  legis- 
lature to  control  rights  incident  to  such  incor- 
poration, see  Dominion  Provident  Ass.  25  Ont 
Rep.  619,  620,  621,  and  Legislative  Power  in 
Canada,  457,  n.  2. 

As  to  the  Dominion  Parliament  incorporat- 
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Dominion  laws  are  binding  on  foreign  and  provincial  corporations  carrying  on 
business  in  Canada,  as  much  as  on  Dominion  corporations.1  The  fact  that 
provincial  legislatures  may  have  passed  Acts  relating  to  companies  of  a  par- 
ticular description,  such  for  example  as  building  societies,  and  defining  and 
limiting  their  operations,  does  not  interfere  with  the  power  of  the  Dominion 
Parliament  to  incorporate  such  companies,  with  power  to  operate  throughout 
the  Dominion.2  On  the  other  hand,  the  fact  that  a  company  incorporated 
udder  an  Act  of  the  Dominion  Parliament  with  power  to  carry  on  its  business 
throughout  the  Dominion  chooses  to  confine  the  exercise  of  its  powers  to  one 
province  cannot  affect  its  status  or  capacity  as  a  corporation,  if  the  Act  incor- 
porating the  company  was  originally  within  the  legislative  power  of  the 
Dominion  Parliament.3 

G.  General  Rule  for  Determining  Validity  of  Dominion  Acts.  —  In  determining 
the  validity  of  a  Dominion  Act,  the  first  question  to  be  determined  is  whether 
the  Act  falls  within  any  of  the  classes  of  subjects  enumerated  in  section  92 
of  the  British  North  America  Act  and  assigned  exclusively  to  the  legisla- 
tures of  the  provinces.  If  it  does,  then  the  further  question  will  arise  whether 
the  subject  of  the  Act  does  not  also  fall  within  one  of  the  enumerated  classes  of 
subjects  in  section  91,  and  so  does  not  still  belong  to  the  Dominion  Parliament. 
But  if  the  Act  does  not  fall  within  any  of  the  classes  of  subjects  in  section  92,. 
no  further  question  will  remain.4 


ing  under  Dominion  charter  the  members  of  a 
provincial  company,  and  so  enlarging  the 
scope  of  their  operations  and  powers,  see 
Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  437, 
482.  And  so  of  a  company  incorporated  in  the 
United  Kingdom;  ibid.  539,  540;  also  some 
remarks  in  3  Can.  L.  T.  242.  And  as  to  pro- 
vincial incorporation  of  a  body  already  in- 
corporated with  similar  powers  in  another 
province,  see  Dobie  v.  Temporalities  Board, 
Doutre  on  Constitution  of  Canada  260,  1 
Cartw.  388,  389. 

In  view  of  the  authorities  above  cited,  with 
that  referred  to  in  note  2,  infra,  the  decision 
of  Dorion,  C.  J.,  in  Reg.  v.  Mohr,  7  Quebec  L. 
Rep.  183,  2  Cartw.  257,  seems  unsustainable. 
See,  however,  Loranger  v.  Colonial  Bldg.,  etc., 
Assoc.,  3  Cartw.  140. 

As  to  the  Dominion  power  to  bring  compa- 
nies under  its  exclusive  jurisdiction,  by  dec- 
laration that  they,  or  rather  the  works  for 
executing  which  they  are  incorporated,  are  for 
the  general  advantage  of  Canada,  or  for  that 
of  two  or  more  provinces,  see  infra,  IX.  I.  10 
to- 

A  Dominion  corporation,  of  course,  cannot 
be  dissolved  by  a  provincial  act.  Bourgoin  v. 
La  Compagnie  du  Cheminde  Ferde  Montreal, 
etc.,  L.  R.  5  App.  381,  1  Cartw.  233. 

For  a  discussion  of  the  constitutional  de- 
cisions affecting  insurance  companies,  see 
Introduction  to  Hunter's  Insurance  Corpora- 
tion Act,  1892;  also  J.  G.  Bourinot's  Pari. 
Proc.  and  Prac.  (2d  ed.),  pp.  95  et  sea.,  670  et 
seq. 

Provincial  Licensing  of  Dominion  and  Foreign 
Corporations.  —  As  to  the  provincial  power  to 
impose  the  necessity  of  takingout  a  provincial 
license  before  carrying  on  business  in  the  prov- 
ince, see  infra,  IX.  C. 

As  to  subjection  of  a  corporation  of  the  old 
province  of  Canada  to  provincial  laws,  see 
Hamilton  Powder  Co.  v.  Lambe,  Montreal  L. 
R.  1  Q.  B.  460. 

1.  So  for  Parliament  to  enact  that  the  Do- 


78 


minion  Winding-up  Act  shall  apply  to  compa- 
nies "  doing  business  in  Canada,  no  matter 
where  incorporated,"  is  intra  vires.  Allen  v. 
Hanson,  13  Leg.  N.  (Canada)  129,  16  Quebec 
L.  Rep.  79,  18  Can.  Sup.  Ct.  Rep.  667,  4 
Cartw.  470.  The  Act  in  question  did  not 
assume  to  suspend  or  dissolve  any  British  or 
foreign  corporation,  but  merely  to  regulate 
their  property  and  restrain  their  action  in  this 
country  in  trie  interest  of  the  creditors'  rights 
upon  the  property  in  this  country.  13  Leg.  N. 
(Canada)  133,  134,  16  Quebec  L.  Rep.  84,  85,  4- 
Cartw.  493,  496,  18  Can.  Sup.  Ct.  Rep.  673,  4 
Cartw.  477.  And  see  the  prior  case  of  Mer- 
chants' Bank  v.  Gillespie,  10  Can.  Sup.  Ct. 
Rep.  312,  in  which  it  was  held  an  original 
winding-up  order  could  not  be  made  against 
a  foreign  corporation  under  the  Dominion 
Act,  distinguished  in  Allen  v.  Hanson,  18  Can. 
Sup.  Ct.  Rep.  674,  4  Cartw.  477,  478.  And 
see,  per  Henry,  J.,  10  Can.  Sup.  Ct.  Rep.  334; 
and  Lindley's  Law  of  Companies  (5th  ed.) 
623.  See  further,  as  to  Dominion  Winding-up 
Acts  and  foreign  corporations,  Re  Clarke,  14 
Ont.  Rep.  618,  16  Ont.  App.  161,  17  Can.  Sup. 
Ct.  Rep.  265,  4  Cartw.  459;  Re  Briton  Medi- 
cal, etc.,  L.  Assoc.,  12  Ont.  Rep.  447,  448,  4 
Cartw.  646,  647. 

As  to  subjection  of  provincial  corporations  to 
Dominion  laws,  see  Schoolbred  v.  Clarke,  17 
Can.  Sup.  Ct.  Rep.  274,  4  Cartw.  464.  And 
see  Story  on  Constitution  of  United  States  (5th 
ed.),  vol.  2,  p.  153. 

2.  Colonial  Bldg.,  etc.,  Assoc.  v.  Atty. -Gen., 
L.  R.  9  App.  167,  3  Cartw.  130. 

3.  Colonial  Bldg.,  etc.,  Assoc.  v.  Atty. -Gen., 
L.  R.  9  App.  165,  3  Cartw.  128. 

4.  General  Rule  for  Ascertaining  Validity  of 
Dominion  Legislation.  —  Russell  v.  Reg.,  L.  R. 
7  App.  836,  2  Cartw.  19.  And  see  Citizens' 
Ins.  Co.  v.  Parsons,  L.  R.  7  App.  109,  1  Cartw. 
273,  where  what  is  really  the  same  rule  as  ap- 
plied to  an  inquiry  into  the  validity  of  a  pro- 
vincial Act  is  enunciated.  See  IX.  F.,  infra. 
In  explanation  of  the  variation  in  the  two  cita- 
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H.  Dominion  General  Residuary  Legislative  Power  over  Nonprovincia1.  Subjects. 

—  Section  91  of  the  British  North  America  Act  gives  a  general  power  of  legis- 
lation to  the  Dominion  Parliament  to  make  laws  within  the  territorial  limits  of 
the  Dominion,1  for  the  peace,  order,2  and  good  government  of  Canada,  sub- 
ject only  to  the  exception  of  such  matters  as  by  section  92  are  made  the  sub- 
jects upon  which  the  provincial  legislatures  are  exclusively  to  legislate.  The 
Federation  Act  exhausts  the  whole  range  of  legislative  power  over  the  internal 
affairs  of  Canada,  and  whatever  is  not  thereby  given  to  the  provincial  legisla- 
tures rests  with  the  Dominion  Parliament.3 


tions,  whereby  the  words  "  and  so  does  not 
still  belong  to  the  Dominion  Parliament  "  in 
the  text,  appear  as  "  and  whether  the  power 
of  the  provincial  legislature  is  01  is  not  thereby 
overborne,"  in  Citizens'  Ins.  Co.  v.  Parsons, 
see  the  extract  from  the  unpublished  argu- 
ment in  Russell  v.  Reg.,  Legislative  Power  in 
Canada  498.  Note  the  cases,  however,  cited 
supra,  VII.  (3),  note  3. 

The  text  then  expresses  the  correct  rule 
rather  than  the  words  of  Gwynne,  J.,  in  Fred- 
ericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  564,  565, 
2  Cartw.  56;  Citizens'  Ins.  Co.  v.  Parsons,  4 
Can.  Sup.  Ct.  Rep  329-330,  1  Cartw.  335;  Reg. 
v.  Robertson,  6  Can.  Sup.  Ct.  Rep.  64,  2 
Cartw.  118,  as  to  which  see  also  infra,  IX.  C. 
See,  however,  per  Gwynne,  J.,  in  /;/  re  Prohib- 
itory Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.  213, 
5  Cartw.  333,  334;  and  see  per  Ritchie,  C.  J., 
Reg.  v.  Robertson,  6  Can.  Sup.  Ct.  Rep.  110, 
2  Cartw.  81,  82. 

1.  As  to  this  restriction,  see  supra,  VIII.  A. 

2.  The  word  "  order  "  seems  to  place  in  the 
hands  of  the  federal  power  of  the  Dominion 
the  right  and  responsibility  of  maintaining 
public  order  throughout  the  whole  country. 
In  prior  Acts  the  words  were  "  peace,  welfare, 
and  good  government."  Royal  Proclamation 
of  1763.  3  Cartw.  449,  note;  14  George  III.,  c. 
83,  §  12;  31  George  III.,  c.  31,  §  2;  3-4  Vict., 
c  35,  §  3;  and  see  14  Can.  L.  T.  86,  219. 

3.  Dow  v.  Black,  L.  R.  6  P.  C.  280,  I  Cartw. 
105;  Valin  v.  Langlois,  L.  R.  5  App.  120,  I 
Cartw.  163,  3  Can.  Sup.  Ct.  Rep.  16,  1  Cartw. 
173;  Russell  v.  Reg.,  L.  R.  7  App.  836,  2 
Cartw.  19;  Toronto  Bank  v.  Lambe,  L.  R.  12 
App.  588,  4  Cartw.  23,  24;  Thrasher  Case,  1 
British  Columbia  (pt.  1)  195,  199-200,  202;  Citi- 
zens' Ins.  Co.  v.  Parsons,  4  Can.  Sup.  Ct. 
Rep.  333,  1  Cartw.  338;  Severn  v.  Reg.,  2  Can. 
Sup.  Ct.  Rep.  120,  1  Cartw.  464;  Exp.  Danse- 
reau,  19  L.  C.  Jur.  231,  232,  2  Cartw.  190. 
The  meaning  of  the  text  is  that  any  legisla- 
tion which  neither  a  single  provincial  legisla- 
ture, nor  more  than  one  acting  conjointly,  can 
enact  in  reference  to  the  internal  affairs  of  the 
Dominion,  the  Dominion  Parliament  can 
enact,  and  vice  versa.  See  this  explained  in 
connection  with  a  discussion  of  the  views  ex- 
pressed by  Judge  Travis  in  his  Treatise  on  the 
Constitutional  Powers  of  Parliament  and  of 
the  Local  Legislatures  (St.  John,  N.  B.,  1884), 
and  those  of  Loranger,  J.,  in  his  Letters  upon 
the  Interpretation  of  the  Federal  Constitution 
(Quebec  1884);  Legislative  Power  in  Canada 
3II-3I7-. 

The  view  that  there  might  be  Acts  relating 
to  Canadian  internal  affairs  which  neither  Do- 
minion Parliament  nor  local  legislatures  act- 
ing conjointly  could  pass  must  therefore  be 
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discarded,  though  expressed,  per  Henry,  J., 
Fredericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  546, 

2  Cartw.  43;  Mercer  v.  Any. -Gen.,  5  Can. 
Sup.  Ct.  Rep.  656,  657,  3  Cartw.  43;  Queddy 
River  Driving  Boom  Co.  v.  Davidson,  10  Can. 
Sup.  Ct.  Rep.  236,  3  Cartw.  258;  also  Reg.  v. 
Ronan,  23  Nova  Scotia  448,  460;  In  re  Prohib- 
itory Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.  241, 
5  Cartw.  353.  But  see,  per  Henry,  J.,  him- 
self, Valin  v.  Langlois,  3  Can.  Sup.  C.t.  Rep.  65, 
1  Cartw.  201.  Yet  a  certain  difficulty  seems 
brought  into  the  matter  under  discussion  by  the 
principle  laid  down  for  the  first  time  by  the 
Privy  Council  in  the  recent  Fisheries  Case, 
Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.,  at  p. 
713  —  that  a  Canadian  legislature  cannot  confer 
upon  others  property  which  it  does  not  possess 
itself.  How,  then,  it  may  be  asked,  can  either 
Parliament  or  the  provincial  legislatures  expro- 
priate or  alienate  private  property?  The  mat- 
ter seems  to  await  further  explanation  at  the 
hands  of  the  Board.  See  VII.  (4),  supra,  and 
VIII.  I.  (1),  note  5,  infra. 

For  Illustrations  of  Legislation  under  Dominion 
Residuary  Power,  see  Russell  v.  Reg.,  L.  R.  7 
App.  829,  2  Cartw.  12,  where  the  Canada 
Temperance  Act,  1878,  was  upheld  as  an  exer- 
cise of  this  power;  Atty.-Gen.  v.  Atty.-Gen., 
[1896]  App.  363,  5  Cartw.  312,  313;  Canadian 
Pac.  R.  Co.  v.  Northern  Pac,  etc.,  R.  Co.,  5. 
Manitoba  L.  Rep.  313,  where  Killam,  J.,  says 
that  to  it  may  be  attributed  the  provision  of 
the  Dominion  Railway  Act,  51  Vict.,  c.  29,  as 
to  provincial  railways  crossing  Dominion  rail- 
ways; and  Can.  Sess.  Pap.  1877,  No.  86,  pp. 
48-91,  where  apparently  the  power  to  legislate 
as  to  the  provincial  Great  Seal  of  Nova  Scotia 
was  attributed  to  it  sed  qu<crc.  See  Legisla- 
tive Power  in  Canada,  p.  320,  note  I. 

Of  course,  all  powers  conferred  on  the  Do- 
minion Parliament  are  subject  to  the  express 
provisions  of  the  B.  N.  A.  Act.  Gibson  v. 
McDonald,  7  Ont.  Rep.  419,  3  Cartw.  328;  In 
re  Grand  Trunk  R.  Co.,  Credit  Valley  R.  Co., 
and  Northern  R.  Co.,  Doutrc's  Constitution  of 
Canada,  337-339;  and  see  Reg.  v.  Taylor,  36 
U.  C.  Q.  B.  191;  Reg.  v.  Brierly,  14  Ont.  Rep. 
531,  4  Cartw.  669;  In  re  Criminal  Code,  etc., 
27  Can.  Sup.  Ct.  Rep.  482. 

How  far  under  its  general  residuary  power, 
the  Dominion  Parliament  can  amend  the  con- 
stitution of  Canada  is  an  undecided  question; 
sec  Legislative  Power  in  Canada,  p.  699,  note  1. 

Contrast  with  United  States  Constitution.  — 
Thus  there  are  in  Canada  no  powers  possessed 
neither  by  the  federal  body  nor  by  the  provin- 
cial legislatures,  but  reserved  to  the  people,  as 
there  arc  in  the  United  States.  U.  S.  Consti- 
tution, Tenth  Amendment;  Valin  v.  Langlois, 

3  Can.  Sup.  Ct.  Rep.  65,  1  Cartw.  201;  Freder- 
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I.  The  Specifically  Enumerated  Powers  of  the  Dominion  Parliament  —  (a)  Their 
GENERAL  SCOPE  AND  CHARACTER.  —  The  principle  of  section  91  of  the  Brit- 
ish Nortli  America  Act  is  to  place  within  the  legislative  jurisdiction  of  the 
Dominion  Parliament  general  subjects  which  may  be  dealt  with  by  legislation, 
that  is,  matters  of  general  ^tttfjz'-national  importance1  as  distinguished  from 
subjects  of  a  local  or  private  nature  in  the  province.2 

(b)  Rule  that  No  Matter  Coming  Within  the  Enumerated  Domin- 
ion Subjects  Is  to  Be  Deemed  Within  the  Class  of  Matters  of  a  Local 
or  Private  Nature  Assigned  to  the  Provinces.  —  It  is  specially  pro- 
vided by  the  concluding  clause  of  section  91  of  the  British  North  America 
Act,  that  an)'  matter  coming  within  any  of  the  classes  of  subjects  enumerated 
in  that  section  shall  not  be  deemed  to  come  within  the  class  of  matteis  of  a 
local  or  private  nature  comprised  in  the  enumeration  of  the  classes  of  subjects 
by  the  Act  assigned  exclusively  to  the  legislatures  of  the  provinces.  This 
provision  was  not  meant  to  derogate  from  the  legislative  authority  given  to 
provincial  legislatures  by  the  sixteen  subsections  of  section  92  of  the  British 


icton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  557,  561, 
571,  2  Cartw.  51,  54,  61;  Mercer  v.  Atty.-Gen., 
5  Can.  Sup.  Ct.  Rep.  701,  3  Cartw.  77;  Reg.  v. 
Toland,  22  Ont.  Rep.  507;  Reg.  v.  Frederic- 
ton,  19  New  Bruns.  143;  Ackman  v.  Moncton, 
24  New  Bruns.  114;  Argument  in  Hodge  v. 
Reg.,  Dom.  Sess.  Pap.  1884,  No.  30,  62. 
Again,  under  the  United  States  Constitution, 
the  powers  of  Congress  are  all  enumerated, 
and  any  reserve  of  power  is  with  the  states  or 
the  people;  but  in  Canada  the  general  resid- 
uary legislative  power  is  with  the  Dominion 
Parliament,  though  the  provincial  legislatures 
have  a  sort  of  minor  residuary  gift  of  power 
over  all  matters  of  a  merely  local  or  private 
nature  in  the  province  under  No.  16  of  section 
92  of  the  B.  N.  A.  Act.  Valin  v.  Langlois,  3  Can. 
Sup.  Ct.  Rep.  14,  193,  1  Cartw.  171,  193,  194; 
Fredericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  535, 
536,  2  Cartw.  34,  35 ;  In  re  Slavin,  36  U.  C.  Q.  B. 
174,  175,  1  Cartw.  701;  North  British,  etc.,  F., 
etc.,  Ins.  Co.  v.  Lambe,  Montreal  L.  R.  I  Q. 
B.  152,  4  Cartw.  48;  Leprohon  v.  Ottawa,  2 
Ont.  Rep.  529,  1  Cartw.  600;  Angers  v.  Queen 
Ins.  Co.,  21  L.  C.  Jur.  80,  1  Cartw.  155;  In  re 
Prohibitory  Liquor  Laws,  24  Can.  Sup.  Ct. 
Rep.  206,  5  Cartw.  328;  Tai  Sing  v.  Maguire, 
1  British  Columbia  (pt.  1)  105.  For  the  his- 
tory of  the  adoption  of  the  Canadian  plan,  see 
Pope's  Life  of  Sir  John  Macdonald,  vol.  r,  269; 
ibid.,  app.  vi.  352;  Pope's  Confederation  Docu- 
ments, 27,  54,  84;  Quebec  Resolution  No.  29 
(37). 

As  to  the  restriction  on  the  Dominion  parlia- 
ment in  respect  to  defining  its  own  powers, 
immunities,  and  privileges,  imposed  by  §  18 
of  the  B.  N.  A.  Act  as  amended  by  Imp.  38-39 
Vict.,  c.  38,  §  r,  see  Fielding  v.  Thomas,  [1896] 
App.  610,  5  Cart.  409.  Compare  also  Cotte's 
Case,  19  L.  C.  Jur.  218,  2  Cartw.  226;  Thomas 
v.  Haliburton  (being  same  case),  26  Nova  Scotia 
76;  Hodgins'  Dom.  and  Prov.  Legisl.  83. 

1.  Specifically  Enumerated  Powers  of  Dominion 
—  Scope  and  Character.  —  To  the  Dominion  Par- 
liament have  been  given  those  high  functions 
and  almost  sovereign  powers  by  which  gen- 
eral principles  and  uniformity  of  legislation 
may  be  secured  in  those  questions  which  are 
of  common  import  to  all  the  provinces,  Reg.  v. 
Hodge,  7  Ont.  App.  273,  3  Cartw.  178,  quoting 
from  Lord  Carnarvon,  Hans.,  3d  ser.,  vol.  185, 
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p.  563;  "  legislation  upon  the  general  classes 
of  matters  affecting  the  dominion  of  the  four 
provinces,"  L'Union  St.  Jacques  de  Montreal 
v.  Belisle,  20  L.  C.  Jur.  31,  32,  1  Cartw.  75; 
"  the  large  and  extensive  subjects  affecting  all 
the  provinces,"  Fredericton  v.  Reg.,  3  Can.  Sup. 
Ct.  Rep.  552,  2  Cartw.  47;  "  subjects  which 
from  their  nature  affect  the  interest  of  the 
whole  Dominion,"  Reg.  v.  Mohr,  7  Quebec  L. 
Rep.  187,  2  Cartw.  262;  "  matters  of  general 
importance  to  the  Dominion,"  Thrasher's 
Case,  I  British  Columbia  (pt.  1)  183  (compare 
the  same  case  at  p.  227,  and  Reg.  v.  Robertson, 
6  Can.  Sup.  Ct.  Rep.  66,  2  Cartw.  120);  "  sub- 
jects of  national  and  general  concern,"  Reg. 
v.  Wason,  17  Ont.  App.  236,  4  Cartw.  595; 
"  generally  those  subjects  that  would  be  com- 
mon to  the  whole  Canadian  people  irrespective 
of  origin  or  religion,"  In  re  Prohibitory 
Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.  233,  5 
Cartw.  347  (compare  24  Can.  Sup.  Ct.  Rep.  205,  5 
Cartw.  327);  "  all  the  general  business  of  the 
united  provinces,"  Lord  Monck,  Can.  Sess. 
Pap.  1865,  vol.  3,  No.  12.  See  also  Leprchon 
v.  Ottawa,  2  Ont.  App.  546,  1  Cartw.  619. 

When  in  L'Union  St.  Jacques  de  Montreal  v. 
Belisle,  L.  R.  6  P.  C.  36,  I  Cartw.  70,  the 
Privy  Council  say  that  "  there  is  no  indica- 
tion of  anything  being  contemplated  except 
what  may  be  properly  described  as  general 
legislation,"  in  section  91,  they  are  speak- 
ing principally  by  way  of  contrast  to  legislation 
relating  to  a  particular  association.  But  as 
to  the  Dominion  Parliament  being  competent 
to  pass  private  Acts,  see  supra,  VIII.  B., 
note  4. 

See,  as  to  the  general  and  ^west-national 
sense  given  to  the  Dominion  power  over  the 
legislation  of  trade  and  commerce,  Reg.  v. 
Wason,  17  Ont.  App.  237,  4  Cartw.  595;  and 
infra,  VIII.  I.  (2).  And  so  as  to  the  interpreta- 
tion of  that  over  "  sea,  coast,  and  inland 
fisheries,"  infra,  VIII.  I.  (12);  and  "  over  navi- 
gation and  snipping,"  infra,  VIII.  I.  (10);  and 
over  "  interest,"  infra,  VIII.  I.  (19). 

2.  In  Atty.-Gen.  ■<>.  Atty.-Gen.,  [1896]  App. 
359,  5  Cartw.  309,  the  Privy  Council  refer  to 
all  the  matters  enumerated  in  the  sixteen 
heads  of  'section  92  of  the  B.  N.  A.  Act  as 
being,  "  from  a  provincial  point  of  view,  of  a 
local  or  private  nature." 

Volume  X. 


Dominion  Parliament :  DOMINION  OF  CANADA. 


Powers  of. 


North  America  Act,  save  to  the  extent  of  enabling  the  Parliament  of  Canada 
to  deal  with  matters  local  or  private  in  those  cases  where  such  legislation  is 
necessarily  incidental  to  the  exercise  of  the  powers  conferred  upon  it  by  the 
enumerated  heads  of  section  91.1  It  would  also  seem  to  have  the  further 
significance  that  provincial  legislatures  cannot  legislate  on  any  of  the  enumer- 
ated matters  in  section  91  for  their  own  provinces  under  the  pretense  or  con- 
tention that  the  legislation  is  of  a  provincial  or  local  character.2 

(1)  The  Public  Debt  and  Property.  —  The  jurisdiction  of  the  Domin- 
ion Parliament  under  this  head  is  in  virtue  of  the  subject-matter  being  the 
property  of  Canada.  If,  therefore,  Parliament  so  legislates  as  to  dispose  abso- 
lutely by  sale  of  portions  of  their  property  from  time  to  time,  such  part  so 
disposed  of  is  no  longer  subject  to  its  control  any  more  than  any  other  prop- 
erty of  an  individual.3  And  over  most  of  the  subjects  enumerated  in  section 
91  of  the  British  North  America  Act,  the  right  of  the  Dominion  Parlia- 
ment to  legislate  is  wholly  irrespective  of  there  being  any  property  in  the 
several  subjects  vested  in  the  Dominion.4  For  there  is  a  broad  distinction 
between  proprietary  rights  and  legislative  jurisdiction,  though  the  latter  may 
necessarily  to  a  certain  extent  enable  the  legislature  to  affect  proprietary 
rights;  and  the  Dominion  Parliament  cannot,  under  the  legislative  jurisdiction 
given  by  section  91,  confer  upon  others  proprietary  rights  where  it  possesses 
none  itself.  Otherwise  the  Dominion  might  practically  transfer  to  itself  prop- 
erty which  the  British  North  America  Act  has  left  to  the  provinces  and  not 
vested  in  it.5  Yet  in  view  of  the  plenary  character  of  legislative  power  in 
Canada  (as  to  which  see  VII.  (4),  supra),  there  would  seem  little  doubt  that  in 


1.  Any. -Gen.  v.  Atty.-Gen.,  [1896]  App.  359, 
360,  5  Cartvv.  308,  309,  where  the  Privy  Coun- 
cil correct  their  dictum  in  Citizens'  Ins.  Co. 
v.  Parsons,  L.  R.  7  App.  108,  109,  1  Cartw. 
272,  273,  that  the  clause  in  question  "  applies 
in  its  grammatical  construction  only  to  No.  16 
of  section  92,"  and  say  that  it  "  was  meant  to 
include  and  correctly  describes  all  the  matters 
enumerated  in  the  sixteen  heads  of  section  92, 
as  being-,  from  a  provincial  point  of  view,  of  a 
local  or  private  nature."  Compare  Brophy  v. 
Atty.-Gen.,  [1895]  App.  222,  5  Cartw.  181.  See 
also  the  words  of  Lord  Watson  extracted  from 
the  unpublished  argument  before  the  Privy 
Council  in  Fielding  v.  Thomas,  in  Legislative 
Power  in  Canada  649,  note  2,  where  a  number 
of  references  to  Canadian  cases  are  given  in 
which  the  meaning  of  the  clause  had  been  con- 
sidered with  sometimes  the  same  result  as  now 
established  by  the  Privy  Council. 

2.  Quirt  v.  Reg.,  19  Can.  Sup.  Ct.  Rep.  516, 
5  Cartw.  461.  Although  they  do  not  specially 
refer  to  the  concluding  clause  of  section  91  of 
the  H.  N.  A.  Act,  the  Privy  Council  have  now 
definitely  pronounced  against  the  right  of  a 
provincial  legislature  to  legislate  on  any  of  the 
subjects  enumerated  in  section  gt,  though  only 
locally  for  the  province,  and  although  the 
Dominion  Parliament  may  not  have  legislated 
upon  it.  Atty.-Gen.  v.  Atty.-Gen.,  [1898] 
App.  715.  Indeed,  if  the  clause  had  not  this 
significance,  as  well  as  the  other  referred  to  in 
the  text,  it  would  appear  to  have  been  added 
unnecessarily  on  account  of  the  non  obstante 
clause  contained  in  the  earlier  part  of  section 
91.  Cooey  v.  Mrome  County,  21  L.  C.  Jur. 
185.  2  Cartw.  386. 

8.  The  Public  Debt  and  Property.  —  Reg.  v. 
Robertson,  6  Can.  Sup.  Ct.  Rep.  65,  66,  2 
Cartw.  119,  120;  Atty.-Gen.  v.  Atty.-Gen.,  L. 
R.  14  App.  302,  4  Cartw.  249,  250. 
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4.  St.  Catherine's  Milling,  etc.,  Co.  v.  Reg., 
L.  R.  14  App.  59,  4  Cartw.  125,  13  Ont.  App. 
170,  4  Cartw.  211. 

5.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.  713. 
The  B.  N.  A.  Act  having  not  only  left  to  the 
provinces  certain  of  the  Crown  lands,  but  also 
by  No.  5  of  section  92  given  the  provincial 
legislatures  exclusive  jurisdiction  over  their 
management  and  sale,  the  Dominion  Parlia- 
ment obviously  could  not,  by  virtue  of  section 
91,  transfer  such  property  to  itself,  for  the 
plenary  powers  of  Canadian  legislatures  are 
necessarily  subject  to  the  express  provisions 
of  the  B.  N.  A.  Act;  see  VII.  (4),  supra.  And 
the  doctrine  thus  laid  down  in  the  Fisheries 
Case  by  the  Privy  Council  seems  to  decide  in 
favor  of  the  negative  the  question  mooted  in 
Booth  v.  Mclntyre,  31  U.  C.  C.  P.  193,  as  to 
whether  the  Dominion  Parliament  can  confer 
on  a  Dominion  railway  rights  of  construction 
and  expropriation  over  provincial  Crown 
lands.  Yet  to  hold  that  the  Dominion  Parlia- 
ment and  the  provincial  legislatures  have  no 
power  incidentally  to  legislating  on  their  re- 
spective subjects  to  expropriate  and  alienate 
private  property  and  vested  rights  of  indi- 
viduals would  be  certainly  contrary  to  what  has 
hitherto  been  the  understanding  of  the  mean- 
ing of  the  doctrine  long  since  laid  down  by 
the  board,  that  the  powers  of  these  legisla- 
tures are  as  plenary  and  ample  within  the 
limits  prescribed  as  the  Imperial  Parliament 
itself  possessed  and  could  bestow,  as  well  as 
to  many  decisions  of  the  Canadian  courts  (see 
supra,  VII.  (4),  note  1  on  p.  61).  And  note  the  de- 
cision of  the  Privy  Council  itself  in  L'Union  St. 
Jacques  de  Montreal  v.  Belisle,  L.  R.  6  P.  C.  31, 
1  Cartw.  63,  supra,  VI  1.(4),  note  2  on  p  62.  It  is 
submitted  with  confidence  that  the  doctrine 
laid  down  in  the  Fisheries  Case  is  not  intended 
to  be  pressed  so  far;  yet  the  more  exact  de- 
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legislating  upon  the  public  property  of  Canada  the  Dominion  Parliament  can 
override  any  vested  rights  to  which  the  property  was  subject  before  confeder- 
ation.1 i  )n  the  general  subject  of  the  distribution  of  public  property  between 
the  Dominion  Parliament  and  the  provincial  legislatures  under  the  British 
North  America  Act,  see  XII,  infra. 

um  The  Regulation  of  Trade  and  Commerce.  —  With  regard  to  this 
Dominion  power  it  was  soon  found  absolutely  necessary  that  the  literal  mean- 
ing of  the  words  should  be  restricted  in  order  to  afford  scope  for  powers  which 
are  given  exclusively  to  the  provincial  legislatures.*  They  are  to  be  read 
in  a  general  and  gwon-national  sense.3  They  include  political  arrangements 
in  regard  to  trade,  requiring  the  sanction  of  Parliament,  regulation  of  trade  in 
matters  of  interprovincial  concern,  and  may  perhaps  include  general  regulation 
of  trade  affecting  the  whole  Dominion,  but  do  not  comprehend  the  power  to 
regulate  by  legislation  the  contracts  of  a  particular  business  or  trade,  such  as 
the  business  of  fire  insurance  in  a  single  province.4  But  though  there  have 
been  many  decisions  under  this  clause  of  the  Act  containing  attempted  expla- 
nations of  it,5  and  holding  a  variety  of  provincial  Acts  to  be  no  infringement 


limitation  of  its  scope  by  their  lordships  will 
be  awaited  with  interest.  See  Law,  Quar.  Rev., 
vol.  14,  p.  386. 

L  But  see  Windsor,  etc.,  R.  Co.  v.  Western 
County  R.  Co.,  Russell  (Nova  Scotia)  307,  12 
Nova  Scotia  412;  Reg.  v.  Moss,  26  Can.  Sup. 
Ct.  Rep.  322;  Legislative  Power  in  Canada 
586,  587,  601-606. 

The  public  lands  of  Manitoba  are  for  the 
most  part  vested  in  the  Queen  in  right  of  the 
Dominion,  and  the  provincial  legislature  can- 
not appropriate  such  lands  for  any  purpose. 
Hodgins's  Dom.  and  Prov.  Legisl.  855,  856. 

2.  Trade  and  Commerce.  —  Toronto  Bank  v. 
Lambe,  L.  R.  12  App.  586,4  Cartw.  21;  Severn 
v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  110,  1  Cartw. 
454;  Huson  v.  South  Norwich  Tp.,  24  Can. 
Sup.  Ct.  Rep.  150,  5  Cartw.  325;  Cooey  v. 
Brome  County,  21  L.  C.  Jur.  185,  2  Cartw. 
387.  For  an  extended  discussion  of  this  Do- 
minion power,  see  Legislative  Power  in  Can- 
ada 550-562.  Canadian  cases  which  held  that 
provincial  prohibition  of  the  liquor  trade  was 
an  infringement  of  this  Dominion  power  (col- 
lected Legislative  Power  in  Canada,  p.  402, 
note  1)  are  now  overruled  by  the  decision  in 
Atty. -Gen.  v.  Atty.-Gen.,  [1896]  App.  348,  5 
Cartw.  295. 

3.  Reg.  v.  Wason,  17  Ont.  App.  237,  4 
Cartw.  595.  This  Dominion  power  was  a 
necessary  incident  to  the  Union  to  secure  a 
homogeneous  whole.  Reg.  v.  Fredericton,  19 
New  Bruns.  168,  169. 

4.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  112,  1  Cartw.  277,  278;  Toronto  Bank  v. 
Lambe,  L.  R.  12  App.  586,  4  Cartw.  21;  Atty.- 
Gen.  v.  Atty.-Gen.,  [1896]  App.  363,  5  Cartw. 
312.  Nor  would  this  Dominion  power,  it  is  sub- 
mitted, comprehend  the  power  to  regulate  by 
legislation  what  may  be  termed  the  machinery 
of  trade,  such  as  warehouse  receipts  and  bills 
of  lading.  Beard  v.  Steele,  34  U.  C.  Q.  B.  43. 
But  see  Smith  v.  Merchants'  Bank,  28  Grant's 
Ch.  (U.  C,  629;  Hodgins's  Dom.  and  Prov. 
Legisl.  582.  As  to  the  reference  to  the 
Act  of  Union  between  England  and  Scotland, 
by  the  Privy  Council  in  Citizens'  Ins.  Co.  v. 
Parsons,  see  In  re  Prohibitory  Liquor  Laws, 
24  Can.  Sup.  Ct.  Rep.  217,  237,  238,  5  Cartw. 
336,  350,  351;  Legislative  Power  in  Canada 
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552,  note  1.  See  the  last  citation  also  for 
some  remarks  of  members  of  the  Privy  Council 
in  the  course  of  the  argument  in  the  Liquor 
Prohibition  Appeal,  1895,  upon  the  bearing  of 
ante-confederation  Canadian  legislation  on  the 
interpretation  of  this  Dominion  power. 

5.  Thus  it  has  been  said  that  it  means  "  the 
regulation  of  trade  and  commerce  in  the  Do- 
minion," which  is  "  a  very  distinct  thing  from 
the  individual  trades  or  callings  of  persons 
subject  to  the  municipal  government  of 
cities,"  Angers  v.  Montreal,  24  L.  C.  Jur.  260, 

2  Cartw.  337;  co?npare  Mallette  v.  Montreal,  2 
Leg.  N.  (Canada)  370;  "  not  everything  which 
might  be  connected  incidentally  with  the 
operations  of  trade  or  the  transactions  of  com- 
merce," Reg.  v.  Fredericton,  19  New  Bruns. 
185 ;  "  the  general  features,  and  not  the  minute 
and  trifling  subjects  which  might  otherwise  be 
considered  as  included,"  Fredericton  v.  Reg., 

3  Can.  Sup.  Ct.  Rep.  552,  3  Cartw.  47,  48; 
"  general  regulations  of  trade  between  the 
provinces  or  between  the  Dominion  and  other 
states,  but  not  internal  regulations  and  local 
trade  within  one  province  or  within  any  one 
locality  in  the  province,"  Three  Rivers  z>. 
Major,  8  Quebec  L.  Rep.  185,  186;  "  the 
regulation  of  commerce  in  the  wide  sense." 
but  the  province  may  "  make  certain  regula- 
tions affecting  purely  internal  commerce," 
Ex  p.  Leveille,  2  Steph.  Dig.  446,  2  Cartw. 
349;  Lepine  v.  Laurent,  17  Quebec  L.  Rep. 
229;  Huson  v.  South  Norwich  Tp.,  24  Can. 
Sup.  Ct.  Rep.  162;  "  commerce  from  a 
national  point  of  view,"  Lambe  v.  North 
British,  etc.,  F.,  etc.,  Ins.  Co.,  Montreal  L. 
Rep.  1  Super.  Ct.  45,  4  Cartw.  101;  "  not 
such  matters  as,  in  the  words  of  section  92, 
subsection  16,  B.  N.  A.  Act,  are  merely  of  a  local 
character,"  Reg.  v.  Howe,  2  British  Columbia 
37;  "something  of  general  concern  to  the 
Dominion  at  large,"  "  something  larger  than 
a  particular  stipulation  restricting  a  particu- 
lar trade  on  some  particular  day,"  Sauer  v. 
Walker,  2  British  Columbia  96.  The  Domin- 
ion may  deal  with  "  trade  and  commerce  in 
a  general  way,"  "  trade  and  commerce  in  its 
broad  and  large  sense."  Per  Ritchie,  C.  J., 
on  the  argument  in  In  re  Dominion  License 
Acts,  Dom.  Sess.  Pap.  1885,  No.  S5,  p.  201.  See 
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of  the  Dominion  power,1  it  cannot  be  said  that  anything  like  a  precise  defini- 
tion has  been  arrived  at;  or  that  the  matter  can  at  present  be  put  mere  pre- 
cisely than  it  was  by  Mr.  Edward  Blake  on  the  argument  of  the  Liquor 
Prohibition  Appeal,  1895,  before  the  Privy  Council,  namely,  that  those  regu- 
lations of  trade  are  in  the  Dominion,  and  wholly  in  the  Dominion,  "  which 
march  wider,  which  cut  deeper,  which  are  of  more  general  application,  which 
go  beyond  minute  regulations  affecting  a  particular  trade,  which  go  beyond 
simple  police  matters  dealing  with  the  varying  circumstances  and  conditions 
of  small  and  differently  circumstanced  localities." 

(3)  The  Raising  of  Money  by  Any  Mode  or  System  of  Taxation.  — 
This  general  power  of  the  Dominion  Parliament  as  to  taxation  was  obvi- 
ously not  intended  to  override  the  particular  provincial  exclusive  power  over 
"  direct  taxation  within  the  province  in  order  to  the  raising  of  a  revenue 
for  provincial  purposes,"8  as  to  which  see  IX.  I.  (2),  infra.  Thus  there 
may  be  said  to  be  in  a  sense  concurrent  power  of  direct  taxation  between 
Parliament  and  the  provincial  legislatures.3  Nor  can  the  fact  that  the  latter 
may  impose  the  obligation  to  obtain  a  license,  in  order  to  raise  a  revenue  for 
provincial  purposes,  under  No.  9  of  section  92  of  the  British  North  America 
Act,  derogate  from  the  taxing  power  of  the  former.    Both  may  impose  taxa- 


also,  per  Strong,  C.  J.,  ibid.  73,  117,  155,  and 
in  Huson  v.  South  Norwich  Tp.,  24  Can. .Sup. 
Ct.  Rep.  150,  5  Cartvv.  325;  also  Poulin  v.  La 
Corporation  de  Quebec,  7  Quebec  L.  Rep.  340, 

3  Cartvv.  239,  240;  Story  on  the  Constitution 
of  the  United  States  (5th  ed.),  vol.  2,  pp.  23, 
156-164,  note  1.  As  to  the  difference  of  the 
power  of  Congress  in  this  matter  under  art.  I, 
§  8  (3),  of  the  United  States  Constitution,  see 
Dom.  Sess.  Pap.  1885,  No.  85,  p.  154,  Bethune 
arguendo  Re  Dominion  License  Acts,  1883-4. 

1.  For  example,  an  Act  making  police  or 
municipal  regulations  of  a  merely  local  char- 
acter for  the  good  government  of  taverns,  etc., 
licensed  for  the  sale  of  liquors  by  retail,  Hodge 
v.  Reg.,  L.  R.  9  App.  117,  3  Cartw.  144;  an  Act 
regulating  selling  from  public  stalls  outside 
the  public  markets,  Pigeon  v.  Recorder's  Ct.. 
17  Can.  Sup.  Ct.  Rep.  495,  4  Cartw.  442;  an 
Act  imposing  licenses  on  those  who  sell  goods 
supplied  by  persons  doing  business  outside  the 
province,  Poole  v.  Victoria,  2  British  Colum- 
bia 271  {compare  Three  Rivers  v.  Major,  8 
Quebec  L.  Rep.  181;  but  see  Hodgins's 
Dotn.  and  Prov.  Legisl.  312);  an  Act  regu- 
lating entry  and  departure  of  vessels  to 
prevent  spread  of  infectious  diseases,  Canadian 
Pac.  Nav.  Co.  v.  Vancouver,  2  British  Colum- 
bia 193  (but  see  Hodgins's  ibid.,  pp.  582,  929, 
946,  and  Chy  Lung  v.  Freeman,  92  U.  S.  280); 
Acts  regulating  the  mode  of  selling  and  trading 
in  articles  of  various  kinds,  Angers  v.  Mont- 
real, 24  L.  C.  Jur.  259,  2  Cartw.  335;  Re  Har- 
ris, 44  U.  C.  Q.  B.  641,  1  Cartw.  756;  Mallette 
v.  Montreal,  24  L.  C.  Jur.  263,  2  Cartw.  340; 
Bennett  v.  Pharmaceutical  Assoc,  I  Dorion 
(Quebec)  336,  2  Cartw.  250;  an  Act  prohibiting 
expert  of  certain  animals  and  birds  as  inci- 
dental to  game  protection,  Reg.  v.  Boscowitz, 

4  British  Columbia  132;  Reg.  v.  Robertson,  3 
Manitoba  L.  Rep.  620;  but  see  Hodgins's 
Dom.  and  Prov.  Legisl.  929,  1121.  Other  cases 
are:  La  Cite  de  Montreal  v.  Riendeau,  31  L. 
C.  Jur.  129;  Reg.  v.  Howe,  2  British  Columbia 
36;  Sauer  v.  Walker,  2  British  Columbia  93; 
Beard  v.  Steele,  34  U.  C.  Q  B.  43;  Benard  v. 
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McKay,  9  Manitoba  L.  Rep.  156.  On  the 
other  hand,  provincial  Acts  of  much-  the  same 
kind  were  held  u/fr«  siraas  an  infringement 
on  the  Dominion  power,  in  Canadian  Pac. 
Nav.  Co.  v.  Vancouver,  2  British  Columbia 
193;  Reg.  v.  Victoria,  I  British  Columbia 
(pt.  2)  331.  Sed  queer e.  But  see  Hodgins's  ibid., 
pp.  532,  1099-1101. 

Incorporation  of  Chambers  of  Commerce  and 
Boards  of  Trade.  —  On  the  strength  of  its  power 
over  the  regulation  of  trade  and  commerce,  the 
Dominion  has  objected  —  it  may  bethought 
unjustifiably  —  to  the  incorporation  under 
provincial  Acts  of  chambers  of  commerce  and 
boards  of  trade,  Hodgins's  ibid.,  1158-g;  and 
has  itself  incorporated  such  bodies.  Compare 
R.  S.  C,  c.  130;  Bourinot's  Pari.  Proc.  and 
Prac.  (2d  ed.)  669. 

As  to  Whether  a  Provincial  Legislature  Could 
Prohibit  the  Sale  of  Liquor  for  Delivery  in  Another 
Province,  see  Atty.-Gen.  v.  Atty.-Gen.,  [1896] 
App.  36S,  5  Cartw.  319. 

As  to  the  Distinction  Between  Regulation  and 
Taxation,  see  Weiler  v.  Richards,  26  Can.  L.  J. 
N.  S.  33S;  Toronto  Bank  u.  Lam  be,  L.  R.  12 
App.  5S6,  4  Cartw.  21;  Brewers',  etc.,  Assoc. 
v.  Atty.  Gen.,  [1897]  App.  231,  overruling 
Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  70,  1 
Cartw.  414,  as  to  provincial  wholesale  licenses. 

Other  references  as  to  the  Dominion  power 
over  trade  and  commerce  are:  In  re  Local 
Option  Act,  18  Ont.  App.  581,  5  Cartw.  372, 
373;  Reg.  v.  Taylor,  36  U.  C.  Q.  B.  211,  223, 
with  which  compare  Story  on  the  Constitution 
of  the  United  States  (5th  ed.),  vol.  1,  p.  342, 
vol.  2,  p.  14;  In  re  Slavin,  36  U.  C.  Q.  B.  173, 
1  Cartw.  700. 

If  an  Act  is  in  fact  an  Act  in  relation  to  the 
regulation  of  trade  and  commerce,  courts  are 
not  concerned  with  the  motive  of  the  legisla- 
ture. See  supra,  VII.  (6).  But  as  to  colorable 
legislation,  see  supra,  VII.  (10). 

2.  Raising  of  Money  hy  Taxation.  —  Citizens' 
Ins.  Co.  v.  Parsons,  L.  R.  7  App.  108,  I 
Cartw.  273. 

3.  See  supra,  VII.  (9),  note  4  on  p.  65. 
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lion  in  respect  of  the  same  subject-matter,  and  within  the  same  area.1  Nor  is 
there  in  the  case  of  either  any  such  necessity  for  uniformity  and  equality  in 
the  matter  of  taxation  imposed  as  exists  under  the  United  States  Constitu- 
tion.- 

(4)  The  Borrowing  of  Money  on  the  Public  Credit. 

(5)  Postal  Service. 

(6)  Census  and  Statistics.    See  note  3. 

(7)  Militia,  Military  and  Naval  Service,  and  Defense.  See  note  4. 

(8)  The  Fixing  Of  and  Providing  For  the  Salaries  and  Allow- 
ances of  Civil  and  Other  Officers  of  the  Government  of  Canada. 
See  note  5. 

(9)  Beacons,  Buoys,  Lighthouses,  and  Sable  Island. 

(10)  Navigation  and  Shipping.  —  In  accordance  with  the  scheme  of  the 
British  North  America  Act,  already  adverted  to,  to  place  under  the  power  of 
the  Dominion  Parliament  matters  of  general  and  ^(wz'-national  importance,6 
it  would  seem  that  in  this  power  over  navigation  and  shipping,  within  the 
three-mile  limit,7  the  words  are  used  in  a  sense  similar  to  that  in  which  they 
are  used  in  the  Imperial  Acts  relating  to  navigation  and  shipping,  and  in  the 
Canadian  Act,  30  Vict.,  c.  58,  namely  the  right  to  prescribe  rules  and  regula- 
tions for  vessels  navigating  the  waters  of  the  Dominion;8  and  that  they  are 
intended  to  cover  such  matters  as  the  law  of  the  road,  lights  to  be  carried, 
how  vessels  are  to  be  registered,  evidence  of  ownership  and  title,  and  trans- 
mission of  interest.9  They  do  not  prevent  the  provincial  incorporation  of 
navigation  companies  the  operations  of  which  are  limited  to  the  province; 10 


1.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App. 
713,  714.  As  to  Dominion  power  to  tax  by 
means  of  licenses,  same  case,  at  p.  713;  Severn 
v.  Reg.,  2  Can.  Sup.  Ct.  Rep.  101,  1  Cartvv. 
445;  Angers  v.  Queen  Ins  Co.,  16  Can.  L.  J. 
N.  S.  204,  205,  1  Cartw.  149,  150;  Legislative 
Power  in  Canada  407,  408. 

2.  See  supra,  VII.  (4),  note  1. 

In  Atty.-Gen.  v.  Foster,  31  New  Bruns.  153, 
165,  Palmer,  J.,  held,  contrary  to  the  opinion 
of  the  majority  of  the  court,  that  the  Act  there 
in  question  was  ultra  vires  for  that  although 
Parliament  had  power  to  raise  money  by  any 
mode  or  system  of  taxation,  they  only  have  the 
right  to  interfere  with  property  and  civil  rights 
so  far  as  such  interference  may  be  necessary 
for  the  purpose  of  effectually  exercising  that 
power,  and  that  the  Act  was  not  at  all  neces- 
sary to  the  due  and  fair  exercise  of  that  power. 
There  appears  to  be  no  other  reported  judg- 
ment, however,  in  which  there  has  been  such 
an  attempt  to  limit  and  define  the  tax- 
ing power  of  Parliament,  and  as  to  the  diffi- 
culty of  applying  such  rule  of  necessity  in 
these  matters,  see  supra,  VIII.  D,  note  2,  on 
P-  74- 

3.  Section  8  of  the  B.  N.  A.  Act  provides  that 
a  general  census  of  the  population  of  Canada 
shall  be  taken  every  tenth  year,  computed 
from  the  year  1871,  in  which  the  popula- 
tion of  the  four  provinces  shall  be  distin- 
guished; and,  by  section  51,  on  the  completion 
of  each  census  the  representation  of  the 
four  provinces  shall  be  readjusted  as  the 
Dominion  Parliament  from  time  to  time  pro- 
vides, subject  to  the  rules  laid  down  in  that 
section.  There  appear  to  be  no  decisions  in- 
terpretative of  this  clause  of  section  91. 

4.  This  power  is  supplemented  by  section 
117  of  the  B.  N.  A.  Act  giving  the  Dominion 
Parliament  the  right  to  assume  any  lands  or 
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public  property  required  for  fortifications  or 
for  the  defense  of  the  country.  See  L'Union 
St.  Jacques  de  Montreal  v.  Belisle,  L.  R.  6  P. 
C.  36,  37,  1  Cartw.  70,  71. 

In  Holmes  v.  Temple,  8  Quebec  L.  Rep.  351, 
2  Cartw.  396,  a  Quebec  judge  held  that  the 
provisions  of  the  Imperial  Army  Act  of  1881 
do  not  apply  to  Canada,  so  as  to  make  persons 
not  connected  with  the  active  militia  of  the  Do- 
minion liable  in  respect  of  acts  which  are 
offenses  under  the  Imperial  Act,  but  not  under 
the  Militia  Act  of  Canada.  But  he  appears 
to  have  erroneously  interpreted  the  word  "  ex- 
clusive "  in  section  91  of  the  B.  N.  A.  Act  as 
meaning  exclusive  not  only  of  the  provincial 
legislatures,  but  of  the  Imperial  Parliament; 
as  to  which,  see  supra,  III.  There  appears  to 
have  been  no  other  decision  in  respect  to  this 
Dominion  power. 

5.  As  to  the  provincial  power  to  tax  the  sala- 
ries of  Dominion  officials,  see  infra,  IX.  C. 

6.  See  VIII.  I.  (a),  supra. 

7.  See  VIII.  A.,  supra. 

8.  Navigation  and  Shipping.  —  McMillan  v. 
Southwest  Boom  Co.,  17  New  Bruns.  715,  2 
Cartw.  542.  As  to  validity  of  the  Dominion 
Act  respecting  the  navigation  of  Canadian 
waters,  31  Vict.,  c.  58,  see  The  Eliza  Keith,  3 
Quebec  L.  Rep.  143;  Redpath  v.  Allan,  L.  R. 
4  P.  C.  516,  517;  The  Farewell,  7  Quebec  L. 
Rep.  380,  381,  2  Cartw.  379. 

9.  Re  Lake  Winnipeg  Transp.  Lumber,  etc., 
Co.,  7  Manitoba  L.  Rep.  259. 

10.  Macdougall  v.  Union  Nav.  Co.,  21  L.  C. 
Jur.  63,  2  Cartw.  228;  Union  Nav.  Co.  v. 
Couillard,  7  Rev.  Leg.  215;  Re  Lake  Winnipeg 
Transp.  Lumber,  etc.,  Co.,  7  Manitoba  L.  Rep. 
259;  2  Can.  L.  T.  238.  But  provincial  legisla- 
tion regulating  the  fees  of  pilots  is  open  to 
objection,  Hodg.  Dom.  and  Prov.  Legisl.476; 
and  see  Reg.  v.  Peters,  Stev.  N.  Bruns.  Dig. 
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nor  provincial  legislation  taxing  ferryboats,  and  as  to  rights  of  ferriage. 1  On 
the  other  hand,  under  this  power  the  Dominion  Parliament  has  power  to 
declare  what  shall  be  deemed  an  interference  with  navigation,  and  to  require 
its  previous  sanction  to  any  works  in  navigable  waters.2  It  controls  the  erec- 
tion of  bridges  over  navigable  streams;3  and  provincial  companies  may  often 
have  to  resort  to  Parliament  for  necessary  supplemental  powers  and  privileges 
as  to  such  waters.4  The  power  to  establish  maritime  courts  in  any  province 
is  also  attributed  in  part  to  this  clause.5  But  when  provisions  of  the  Impe- 
rial Merchant  Shipping  Acts  apply  to  the  Dominion  they  of  course  control 
and  limit  its  jurisdiction  over  navigation  and  shipping.6 

(n)  Quarantine  and  the  Establishment  and  Maintenance  of 
MARINE  HOSPITALS.  —  Apart  from  this  clause  the  preservation  of  public 
health  within  the  province  would  seem  to  be  a  matter  of  a  merely  local  or 
private  nature  in  the  province  within  the  meaning  of  No.  16  of  section  92  of 
the  British  North  America  Act,  and  therefore  a  matter  for  the  provincial 
legislatures.7 

(12)  Sea,  Coast,  and  Inland  Fisheries. —  This  clause  does  not  convey  to 
the  Dominion  of  Canada  any  proprietary  rights  in  relation  to  fisheries.  The 
distinction  between  rights  of  property  and  legislative  jurisdiction  must  be 
borne  in  mind.  The  latter  only  was  conferred  under  the  above  clause. 
Whatever  proprietary  rights  in  relation  to  fisheries  were  previously  Vested  in 
private  individuals  or  in  the  provinces  respectively  remained  untouched  by  it; 
and  if  R.  S.  C,  c.  95,  §  4,  empowers  the  grant  of  fishery  leases  conferring  an 
exclusive  right  to  fish  in  property  belonging  not  to  the  Dominion  but  to  the 
provinces,  it  was  not  within  the  jurisdiction  of  the  Dominion  Parliament  to 
pass  it.8    At  the  same  time,  the  power  to  legislate  in  relation  to  fisheries 


3d  ed.,  p.  138;  also  provincial  legislation 
imposing  freight,  wharfage,  and  warehouse 
charges,  Hodgins's  ibid.  558;  sed  quaere;  also 
regulating  depositing  of  ballast,  rubbish,  or 
refuse  in  harbors  or  rivers,  Hodgins's  ibid. 
573;  or  regulating  the  anchorage,  lading,  and 
unlading  of  vessels,  Hodgins's  ibid.  751.  But 
as  to  provincial  control  in  relation  to  transport 
from  one  part  of  the  province  to  another,  see 
Hodgins's  ibid.  582,  946,  947. 

1.  Longueuil  Nav.  Co.  v.  Montreal,  Mont- 
real L.  R.  3  Q.  B.  190,  15  Can.  Sup.  Ct.  Rep. 
574,  4  Cartw.  377,  388;  Dinner  v.  Humber- 
stone,  26  Can.  Sup.  Ct.  Rep.  266,  267.  But 
as  to  ferriage  on  a  river  forming  part 
of  the  international  boundary,  see  Ex  p. 
Dufour,  22  New  Bruns.  357. 

2.  Atty.-Gen.  v.  Atty.-Gen.  [1898],  App.  717, 
in  court  below,  26  Can.  Sup.  Ct.  Rep.  444; 
Queddy  River  Driving  Boom  Co.  v.  Davidson, 
10  Can.  Sup.  Ct.  Rep.  222,  3  Cartw.  243,  263. 
Compare,  as  to  similar  power  of  Congress, 
Story  on  the  Constitution  of  the  United  States 
(5th  ed.),  vol.  2,  pp.  16,  17,  note  a.  See  also 
Normand  v.  La  Cie.  de  Nav.  du  St.  Laurent,  5 
Quebec  L.  Rep.  215,  2  Cartw.  231. 

3.  Compare  45  Vict.,  c.  37,  D;  Hodgins's 
Dom.  and  Prov.  Legisl.  379,  11 18;  Re  Brandon 
Bridge,  2  Manitoba  L.  Rep.  14;  Atty.  Gen.  v. 
Victoria,  32  Can.  L.  J.  597. 

4.  Hodgins's  Dom.  and  Prov.  Legisl.  379; 
Bourinot's  Pari.  Proc.  and  Prac.  (2d  ed.)  680; 
Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  437, 
482.  Also  some  remarks  on  federal  extension 
of  provincial  charters,  3  Can.  L.  T.  242;  and 
Queddy  River  Driving  Boom  Co.  v.  Davidson, 
10  Can.  Sup.  Ct.  Rep.  222,  3  Cartw.  243,  263. 
Compare  McCaffrey  v.  Hall,  35  L.  C.  Jur.  38. 
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5.  The  Picton,  4  Can.  Sup.  Ct.  Rep.  648,  1 
Cartw.  557.  And  see,  as  to  the  establishment 
of  Vice-Admiralty  Courts,  Todd  ibid.  230-240, 
and  Atty.-Gen.  v.  Flint,  16  Can.  Sup.  Ct.  Rep. 
707,  4  Cartw.  288.  Compare  The  Farewell,  7 
Quebec  L.  Rep.  3S0,  2  Cartw.  378. 

6.  The  Royal,  9  Quebec  L.  Rep.  148,  151. 
See  section  5  of  Dominion  Seamen's  Act,  1873, 
purporting  to  repeal  inconsistent  provisions  of 
the  Imperial  Merchant  Shipping  Act,  1854; 
and  supra.  III.  note  2.  While  measurement 
of  tonnage  is  an  imperial  matter,  local  taxa- 
tion of  shipping  is  essentially  a  colonial  mat- 
ter. Legislative  Power  in  Canada  642,  note. 
As  to  the  extension  of  powers  of  the  colonial 
legislatures  by  Imperial  Act  of  1869,  amending 
the  law  of  coasting  trade  and  colonial  mer- 
chant shipping,  see  Todd's  Pari.  Gov.  in  Brit. 
Col.  (2d  ed.)  226,  229. 

7.  Quarantine  —  Marine  Hospitals. —  Rinfret 
Pope,  12  Quebec  L.  Rep.  303;  La  Municipality 
du  Village  St.  Louis  v.  La  Cite  de  Montreal, 
Montreal  L.  R.  2  Super.  Ct.  218,  225;  Bolland 
v.  Dugas,  13  Rev.  Leg.  266;  Dooley  v.  La 
Cour  du  Recorder,  Quebec  L.  R.  6  Super.  Ct. 
126;  Pillow  v.  Montreal,  Montreal  L.  R.  1  Q. 
B.  409;  Bourinot's  Pari.  Proc.  and  Prac.  (2d 
ed.)  674..  Sec  also  Atty.-Gen.  v.  Milne,  2  Brit- 
ish Columbia  196;  Canadian  Pac.  Nav.  Co.  v. 
Vancouver,  2  British  Columbia  193;  Hodgins's 
Dom.  and  Prov.  Legisl.  582,  929,  946;  and  Chy 
Lung  v.  Freeman,  92  U.  S.  280. 

8.  Sea,  Coast,  and  Inland  Fisheries. — Atty.-Gen. 
v.  Atty.-Gen.,  [1898]  App.  712,  713.  Compare 
Reg.  v.  Robertson,  6  Can.  Sup.  Ct.  Rep.  134, 
2  Cartw.  107,  where  a  similar  result  is  arrived 
at  though  on  different  reasoning.  See  supra' 
V.  B.,  I,  notes.  As  to  what  is  Dominion  prop- 
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docs  necessarily  to  a  certain  extent  enable  the  legislature  so  empowered  to 
affect  proprietary  rights.1  An  enactment,  for  example,  prescribing  the  times 
of  the  year  during  which  fishing  is  to  be  allowed,  or  the  instruments  which 
may  be  employed  for  the  purpose,2  might  very  seriously  touch  the  exercise  of 
proprietary  rights,  and  the  extent,  character,  and  scope  of  such  legislation  are 
left  entirely  to  the  Dominion  Parliament.3  Regulations  controlling  the  man- 
ner of  fishing  are  within  the  competence  of  the  Dominion  Parliament  exclu- 
sively, and  cannot  be  the  subject  of  provincial  legislation,  even  as  to  provincial 
waters.  All  restrictions  or  limitations  by  which  public  rights  of  fishing  are 
sought  to  be  limited  or  controlled  can  be  the  subject  of  Dominion  legislation 
only.  At  the  same  time,  provisions  prescribing  the  mode  in  which  a  private 
fishery  is  to  be  conveyed  or  otherwise  disposed  of  and  the  rights  of  succession 
in  respect  of  it  would  be  properly  treated  as  falling  under  the  heading  "  prop- 
erty and  civil  rights"  within  section  92,  and  not  as  in  the  class  "  fisheries," 
within  the  meaning  of  section  91.  So,  too,  the  terms  and  conditions  upon 
which  the  fisheries  which  are  the  property  of  the  province  may  be  granted, 
leased,  or  otherwise  disposed  of,  and  the  rights  which  consistently  with  any 
general  regulations  respecting  fisheries  enacted  by  the  Dominion  Parliament 
may  be  conferred  therein,  appear  proper  subjects  for  provincial  legislation, 
either  under  No.  5  of  section  92,  "  the  management  and  sale  of  public  lands," 
or  under  the  class  "  property  and  civil  rights;  "  and  such  legislation  is  not 
incompetent  merely  because  it  may  have  relation  to  fisheries.4 

(13)  Ferries  Between  a  Province  and  Any  British  or  Foreign 
Country,  or  Between  Two  Provinces.  —  See  IX.  I.  (10),  infra. 

(14)  Currency  and  Coinage. 

(15)  Banking,  .Incorporation  of  Banks,  and  the  Issue  of  Paper 
Money.  —  "  Banking  "  here  is  an  expression  wide  enough  to  include  every- 
thing coming  within  the  legitimate  business  of  a  banker,  such  as  the  taking  of 
warehouse  receipts;  and  inasmuch  as  section  91  of  the  British  North  America 
Act  declares  that  the  exclusive  legislative  authority  of  the  Dominion  Parlia- 
ment shall  extend  to  all  matters  coming  within  the  classes  of  subjects  therein 
enumerated,  "  notwithstanding  anything  in  this  Act,"  the  provisions  of  the 
Dominion  Banking  Acts  relating  to  such  warehouse  receipts  taken  by  a  bank 
in  the  course  of  the  business  of  banking  are  intra  vires,  though  with  the  effect 
of  modifying  civil  rights  in  the  province  where  the  bank  carries  on  business, 
and  conflicting  with  regulations  under  provincial  Acts  with  respect  to  the 
form  and  legal  effect  in  that  province  of  warehouse  receipts  and  other  negoti- 
able documents  which  pass  the  property  of  goods  without  delivery.5  Banks, 
moreover,  are  wholly  the  creation  of  the  Dominion  Parliament,  and  outside 


erty,  see  infra,  XII.  In  L' Union  St.  Jacques 
de  Montreal  v.  Belisle,  L.  R.  6  P.C.  37,  1  Cartw. 
71,  by  a  curious  slip,  Lord  Selborne  speaks  of 
the  whole  of  the  seacoast  as  put  within  the  ex- 
clusive cognizance  of  the  Dominion  Parlia- 
ment by  this  clause. 

1.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.  712, 
713,  26  Can.  Sup.  Ct.  Rep.  444,  and  compare  VIII. 
D.,  supra.  See  also  Bayer  v.  Kaiser,  26  Nova 
Scotia  280;  Mowat  v.,  McFee,  5  Can.  Sup.  Ct. 
Rep.  66;  Ex  p.  Wilson,  25  New  Bruns.  209, 
211;  and  an  article  in  13  Can.  L.  T  231. 

2.  Compare  Reg.  v.  Robertson,  6  Can.  Sup. 
Ct.  Rep.  52,  2  Cartw.  65,  for  a  similar  view  of 
the  sort  of  legislation  which  would  fall  within 
the  clause  under  consideration.  Also  In  re 
Provincial  Fisheries,  26  Can.  Sup.  Ct.  Rep. 
444;  Robertson  v.  Steadman,  16  New  Bruns. 
637;  Steadman  v.  Robertson,  18  New  Bruns. 
594.    And  see  Venning  v.  Steadman,  9  Can. 


Sup.  Ct.  Rep.  214;  Phair  v.  Venning,  22  New 
Bruns.  362. 

3.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.  715, 
716. 

4.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.  716. 
Compare,  in  court  below,  26  Can.  Sup.  Ct. 
Rep.  542-544.  Taschereau,  J.,  speaks  (26  Can. 
Sup.  Ct.  Rep.  540),  as  though  he  thought  pro- 
vincial legislatures  might  have  a  jurisdiction 
over  fisheries  in  nonnavigable  rivers  and  lakes 
which  they  would  not  have  over  those  innavi- 
gable waters,  but  the  other  judges  indicate  no 
such  view,  nor  is  Taschereau,  J.,  explicit  as  to 
his.  The  Privy  Council  on  appeal  drew  no 
such  distinction.  See,  further,  Hodgins's 
Dom.  and  Prov.  Legisl.  1209. 

5.  Banks  and  Banking.  —  Tennant  v.  Union 
Bank,  [1894]  App.  31,  5  Cartw.  244.  See  also 
Merchants'  Bank  v.  Smith,  8  Can.  Sup.  Ct. 
Rep.  512. 
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the  creative  powers  of  the  provinces.*  Nevertheless,  in  many  respects  banks 
may  be  subject,  like  other  Dominion  corporations,  to  provincial  laws ;  2  nor  is 
there  any  limit  to  the  provincial  power  of  imposing  direct  taxation  within  the 
province  upon  banks  doing  business  therein,  in  order  to  the  raising  of  a 
revenue  for  provincial  purposes.3 
?i6)  Savings  Banks. 

(17)  Weights  and  Measures. 

(18)  Bills  of  Exchange  and  Promissory  Notes.  —  The  power  of  the 
Dominion  Parliament  to  legislate  as  to  bills  and  notes  may  be  regarded  as  an 
exception  to  the  general  power  of  the  provincial  legislatures  over  property  and 
civil  rights  in  their  respective  provinces.4  But  it  does  not  follow  that  provin- 
cial legislation  is  necessarily  incompetent  merely  because  it  may  have  some 
incidental  relation  to  bills  and  notes.5  For  example,  the  Dominion  power  may 
well  be  compatible  with  the  right  of  the  provincial  legislatures  to  confer 
authority  on  a  provincial  corporation  to  become  a  party  to  negotiable  instru- 
ments as  a  matter  incidental  to  incorporation,  and  to  prescribe  how  such 
notes  and  bills  may  be  made,  accepted,  or  indorsed  so  as  to  be  binding  on 
such  corporation,  the  object  of  such  legislation  not  being  to  alter  or  interfere 
with  the  general  law  in  respect  to  bills  and  notes,  but  to  invest  the  company 
with  the  powers  necessary  for  its  due  working.6 

(19)  Interest. — As  is  indicated  by  its  collocation  with  such  subject 
matters  of  legislation  as  "  bills  of  exchange  "and  "legal  tender,"  "  interest," 
in  this  clause  of  section  91  of  the  British  North  America  Act,  means  interest 
in  connection  with  debts  originating  in  contract.  It  refers  to  regulations  as  to 
the  rate  of  interest  in  mercantile  transactions  and  other  dealings  and  con- 
tracts between  individuals.7  Thus  it  could  scarcely  be  contended  that  a  pro- 
vincial legislature  could  not  empower  municipalities  to  issue  debentures  bearing 
interest  not  exceeding  a  certain  rate,8  or  empower  a  provincial  company  to 
borrow  money  at  such  rate  of  interest  as  might  be  agreed  upon,9  provided  it 


1.  Reg.  v.  Wellington  County,  17  Ont.  App. 
428,  5  Cartw.  470;  same  case  in  App.  sub  710m. 
Quirt  v.  Reg.,  19  Can.  Sup.  Ct.  Rep.  514,  5 
Cartw.  459;  and  see  Atty.-Gen.  v.  Any. -Gen., 
[1898]  App.  715.  As  to  provincial  licensing  of 
private  and  unincorporated  banks  being  ultra 
vires  as  contrary  to  the  intention  of  the  Bank 
Act,  see  Hodgins's  Dom.  and  Prov.  Legisl. 
1268. 

2.  That  is,  in  respect  to  matters  which  the 
Dominion  Parliament  has  not  covered  by  di- 
rect or  ancillary  legislation  (see  VIII.  D., 
supra),  upon  the  subject  of  banks  and  bank- 
ing. See  Cie  du  C.  F.  de  la  Baie  des  Chaleurs 
v.  Nantel,  Quebec  L.  R.  5  Q.  B.  71;  per  Mac- 
lennan,  J.  A.,  in  Reg.  v.  Wellington  County, 
17  Ont.  App.  449-451,  5  Cartw.  484-486  (none 
of  the  other  judges,  however,  in  the  latter 
case  adopt  the  same  view);  Colonial  Bldg., 
etc.,  Assoc.  v.  Atty.-Gen.,  27  L.  C.  Jur.  303,  3 
Cartw.  141;  Bourinot's  Pari.  Proc.  and  Prac. 
(2d  ed.)  130,  674.  As  to  the  validity  of  a  pro- 
vincial Act  forbidding  the  transfer  of  property 
till  taxes  paid,  and  its  applicability  to  bank 
shares,  see  Heneker  v.  Montreal  Bank,  Quebec 
L.  R.  7  Super.  Ct.  257. 

It  is  submitted  that  if  the  Dominion  Parlia- 
ment incorporated  a  bank,  but  had  passed  no 
banking  law,  the  bank  would  be  subject  to  the 
general  law  governing  property  and  civil  rights 
of  any  province  wherein  it  carried  on  business. 
As  to  the  laws  relating  to  banks  being  left  to 
the  province  where  the  bank  is  domiciled  to 
administer,  save  as  regards  duties  imposed  by 
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the  Banking  Act  on  the  Dominion  Executive, 
or  to  be  inferred  from  the  law,  see  Sarazin  v.  La 
Banque  de  Saint  Hyacinthe,  20  Rev.  Leg.  584. 

3.  Toronto  Bank  v.  Lambe,  L.  R.  12  App. 
586,  587,  4  Cartw.  22,  23.  There  are  some 
brief  comments  on  this  case  in  22  L.  J.  398,  re- 
printed 10  Leg.  N.  (Canada)  257.  As  to  pio- 
vincial  power  of  taxation,  see  IX.  I.  (2),  infra. 

In  Windsor  v.  Commercial  Bank,  15  Nova 
Scotia,  420,  427,  3  Cartw.  377,  3S5,  Weatherbe, 
J.,  held  intra  vires  a.  provincial  Act  imposing  a 
tax  on  the  Dominion  notes  held  by  a  bank  as  a 
portion  of  its  cash  reserve,  under  the  Dominion 
Banking  Act.  And  see  Angers  v.  Queen  Ins. 
Co.,  21  L.  C.  Jur.  81,  1  Cartw.  155,  156; 
Heneker  v.  Montreal  Bank,  Quebec  L.  R.  7 
Super.  Ct.  262;  Lambe  v.  Canadian  Bank  of 
Commerce,  13  Rev.  Leg.  166. 

4.  Bills  and  Notes.  —  Reg.  v.  Hodge,  7  Ont. 
App.  274,  3  Cartw.  179.  And  see.  supra,  V.  B., 
note  1  on  p.  54. 

5.  See  supra,  VIII.  D.,  note  2  on  p.  75. 

6.  Hodgins's  Dom.  and  Prov.  Legisl.  244  /'. 
And  see,  per  Armour,  C.  J.,  Re  Dominion 
Provident  Benev.,  etc.,  Assoc.,  25  Ont.  Rep. 
620,  621. 

7.  Rate  of  Interest.  —  Lynch  v.  Canada  North- 
West  Land  Co.,  19  Can.  Sup.  Ct.  Rep.  204,  207, 
212,  225,  5  Cartw.  427,  430,  431,  437,  450. 

8.  Schultz  v.  Winnipeg,  (>  Manitoba  L.  Rep. 
45;  Lynch  v.  Canada  North- West  Land  Co., 
19  Can.  Sup.  Ct.  Rep.  223,  5  Cartw.  448. 

9.  Royal  Canadian  Ins.  Co.  v.  Montreal 
Warehousing  Co.,  3  Leg.  N.  (Canada)  157,  2 
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did  not  conflict  with  any  Dominion  usury  legislation.1  Nor  does  the  Dominion 
power  interfere  with  the  right  of  provincial  legislatures  to  impose  the  addition 
of  a  percentage  upon  all  municipal  taxes  unpaid  by  a  certain  date  in  each  year. 
Such  percentage  is  only  an  additional  rate  or  tax  imposed  as  a  penalty  for 
nonpayment.8 

(20)  Legal  Tender. 

(21)  Bankruptcy  and  Insolvency.  —  Bankruptcy  has  been  described  as 
a  species  ol  national  execution  against  the  estate  of  an  insolvent.'  The  use 
of  two  words  "  bankruptcy  "  and  "  insolvency  "  in  the  British  North  America 
Act  may  perhaps  be  explained  by  the  fact  that  the  former  was  not  used 
in  Canadian  legislation  before  confederation,  while  the  insolvency  law  of 
the  old  Province  of  Canada  was  precisely  analogous  to  what  was  known  in 
England  as  the  bankruptcy  law.4  Without  attempting  to  define  what  is 
covered  by  those  words  in  the  Act,  it  has  been  observed  as  a  feature  common 
to  all  systems  of  bankruptcy  and  insolvency  that  the  enactments  are  designed 
to  secure  that  in  the  case  of  an  insolvent  person  his  assets  shall  be  ratably 
distributed  amongst  his  creditors,  whether  he  be  willing  that  they  shall  be  so 
distributed  or  not;  they  all  involve  some  power  of  compulsion  by  process  of 
law  to  secure  to  the  creditors  the  distribution  amongst  them  of  the  insolvent 
debtor's  estate.5  Thus  a  provincial  enactment  relating  to  purely  voluntary 
assignments  for  the  benefit  of  an  insolvent's  creditors  would  not  infringe  on 
the  above  Dominion  power.6  But  a  system  of  bankruptcy  legislation  may 
frequently  require  various  ancillary  provisions  for  the  purpose  of  preventing 
the  scheme  of  the  Act  from  being  defeated.  It  may  be  necessary  for  this 
purpose  to  deal  with  the  effects  of  executions  and  other  matters  which  would 
otherwise  be  within  the  legislative  competence  of  the  provincial  legislature. 
It  would  doubtless  be  open  to  the  Dominion  Parliament  to  deal  with  such 
matters  as  part  of  a  bankruptcy  law,7  and  the  provincial  legislature  would 
doubtless  be  then  precluded  from  interfering  with  this  legislation,  inasmuch  as 
such  interference  would  affect  the  bankruptcy  law  of  the  Dominion  Parliament.8 
But  it  does  not  follow  that  such  subjects  as  might  properly  be  treated  as  ancil- 
lary to  such  a  law,  and  therefore  within  the  powers  of  the  Dominion  Parlia- 
ment, are  excluded  from  the  legislative  authority  of  the  provincial  legislature 
when  there  is  no  bankruptcy  or  insolvency  legislation  of  the  Dominion  Parlia- 

Cartvv.  366.    Compare  Bourinot's  Pari.  Proc.  4.  Atty. -Gen.  v.  Atty. -Gen.,  [1894]  App.  199, 

and  Prac.  (2d  ed.)  671,  note;   also  Edgar  v.  5  Cart w.  278.    See,  however,  In  re  Prohibitory 

Central  Bank,  15  Ont.  App.  202,  4  Cartw.  541.  Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.   239,  5 

1.  Thus  the  legislative  scope  open  to  the  Cartw.  352. 

provinces  may  depend  on  the  existing  Do-  6.  Atty. -Gen.  v.  Atty. -Gen.,  [1894]  App.  200, 

minion  legislation.    Compare  Lynch  v.  Canada  201,  5  Cartw.  280,  281;  Brophy  v.  Stuart,  7 

North-West  Land  Co.,  19  Can.  Sup.  Ct.  Rep.  Can.  L.  T.  6. 

223,  5  Cartw.  448.  6.  Atty. -Gen.  v.  Atty. -Gen.,  [1894]  App.  200, 

2.  Lynch  v.  Canada  North-West  Land  Co.,  201,  5  Cartw.  280,  281. 

19  Can.  Sup.  Ct.  Rep.  204,  210-213,  226,  5  7.  Atty. -Gen.  v.  Atty. -Gen.,  [1894]  App.  200, 

Cartw.  427,  434,  438,  451,  overruling  the  de-  201,  5  Cartw.  280,  281.    The  grant  of  a  general 

cision  of  the  court  below    reported  sub  nom.  legislative  power  carries  with  it  the  power  to 

Morden  v.  South  Dufferin,  6  Manitoba  L.  Rep.  enact  minor  provisions  incidental  to  the  princi- 

515,  5  Cartw.  451;  Ross  v.  Torrance,  2  Leg.  pal  purpose  of  an  Act  under  that  power.  Reg. 

N.  (Canada)  186,  2  Cartw.  352;  and  Schultz  v.  v.  Wellington  County,  17  Ont.  App.  444,  5 

Winnipeg,  6  Manitoba  L.  Rep.  40.  Cartw.  481.    And  see  supra,  VIII.  D.  Such 

3.  Bankruptcy  and  Insolvency.  —  Dupont  v.  La  ancillary  provisions  in  Dominion  Insolvent 
Cie.  de  Moulin  a  Bardeau  Chanfrene,  11  Leg.  Acts  were  upheld  in  Kinney  v.  Dudman,  11 
N.  (Canada)  225  (where  it  was  held  that  under  Nova  Scotia,  19,  2  Cartw.  412.  McLeod  v. 
"  bankruptcy  and  insolvency  "  the  Dominion  Wright,  17  New  Bruns.  68,  holding  ultra  vires 
Parliament  could  legislate  for  the  distribution  such  a  provision  declaring  all  preferential 
of  the  estate  of  the  debtor,  either  with  or  with-  transfers  by  persons  in  contemplation  of  in- 
out  a  discharge  of  his  liabilities).  And  see  solvency  void,  would  seem  erroneous,  as  also 
Brophy  v.  Stuart,  7  Can.  L.  T.  6.  The  Do-  the  views  expressed  against  a  provision  taking 
minion  Parliament  may  pass  a  private  Act  for  away  a  landjord's  right  of  distress,  in  McLeod 
the  winding  up  of  a  single  institution.    Quirt  v.  McGuirk,  15  New  Bruns.  259. 

v.  Reg.,  19  Can.  Sup.  Ct.  Rep.  510,  5  Cartw.  8.  Atty. -Gen.  v.  Atty. -Gen.,  [1894]  App.  201, 

456.    See  also  supra,  VIII.  B.  5  Cartw.  281.    And  see  supra,  VIII.  C. 
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ment  in  existence.1  It  is  still  more  obvious  that  it  would  be  impossible  to 
advance  a  step  in  the  construction  of  a  scheme  for  the  administration  of 
insolvent  estates  without  interfering  with  and  modifying  some  of  the  ordinary 
rights  of  property  and  other  civil  rights,  nor  without  providing  some  mode  of 
special  procedure  for  the  vesting,  realization,  and  distribution  of  the  estate, 
and  the  settlement  of  the  liabilities  of  the  insolvent.  Procedure  must  neces- 
sarily form  an  essential  part  of  any  law  dealing  with  insolvency ;  and  it  is  a 
necessary  implication  that  the  British  North  America  Act,  in  assigning  to  the 
Dominion  Parliament  the  subjects  of  bankruptcy  and  insolvency,  intended  to 
confer  on  it  power  to  interfere  with  property,  civil  rights,  and  procedure 
within  the  province,  so  far  as  a  general  law  relating  to  these  subjects  might 
affect  them.2  But  Dominion  legislation  under  this  clause  cannot,  of  course, 
extend  to  the  principal  winding  up  of  a  company  incorrjorated  under  an 
Imperial  Act  to  which  its  provisions  are  repugnant.3 


1.  Same  case,  ad  loc.  cit.,  where,  under  such 
circumstances  a  provision  in  an  Ontario  Act 
relating  purely  to  voluntary  assignments, 
postponing  to  them  unsatisfied  judgments  and 
executions,  was  held  valid,  overruling  Union 
Bank  v.  Neville,  21  Ont.  Rep.  152.  See  ar- 
ticle in  30  Can.  L.  J.  182. 

Provincial  Acts  Incidentally  Relating  to  In- 
solvency.—  Examples  of  provincial  enactments 
being  held  valid  which  incidentally  related  to 
insolvency  and  might  perhaps  have  been  in- 
cluded in  a  Dominion  bankruptcy  law  as 
ancillary  thereto  are:  Enactment  that  as 
against  an  assignee  in  insolvency  a  bill  of  sale 
of  the  insolvent  shall  take  effect  only  from  its 
filing,  In  re  De  Veber,  21  New  Bruns.  425,  2 
Cartw.  556;  Act  providing  for  the  sequestra- 
tion of  a  railway  company  subsidized  by  the 
province,  when  such  company  was  insolvent, 
the  Act  being  looked  upon  as  merely  one  of 
procedure  in  order  to  attain  a  judicial  sale, 
Nantel  v.  Cie.  du  C.  F.  de  la  Baie  des  Chaleurs, 
Quebec  L.  R.  9  Super.  Ct.  47,  Quebec  L. 
R.  5  Q.  B.  65  (compare,  as  to  provincial  Act 
defining  the  conditions  under  which  a  writ  of 
capias  can  be  obtained,  though  applying  in 
some  of  its  provisions  merely  to  insolvent 
traders,  Parent  v.  Trudel,  13  Quebec  L.  Rep. 
139);  Act  authorizing  judge  to  order  payment 
of  a  debt  by  instalments,  Gould  v.  Ryan,  26 
Nova  Scotia  461;  and  providing  for  discharge 
from  prison  of  a  debtor  on  assignment  of  his 
property  in  trust  to  pay  his  debts,  In  re  Kil- 
lam,  14  Can.  L.  J.  N.  S.  242,  243  (with  which 
compare  Johnston  v.  Poyntz,  14  Nova  Scotia 
193,  2  Cartw.  416;  Armstrong  v.  McCutchin, 
15  New  Bruns.  381,  2  Cartw.  494;  and  contra, 
Reg.  v.  Chandler,  12  New  Bruns.  556,  2 
Cartw.  421,  and  Munn  v.  McCannell,  2  Has.  & 
War.  (P.  E.  Island)  148,  which  appear  to  be 
wrongly  decided;  so  also  as  to  Murdoch  v. 
Windsor,  etc.,  R.  Co.,  Russell  (Nova  Scotia) 
137,  3  Cartw.  368;  and  see  Re  Windsor,  etc., 
R.  Co.,  16  Nova  Scotia  312,  3  Cartw.  387);  Act  for 
winding-up  of  companies  in  general,  whether 
with  debts  owing  or  not,  but  not  at  the  in- 
stance of  a  creditor.  In  re  Wallace  Huestis 
Grey  Stone  Co.,  Russell  (Nova  Scotia)  461,  3 
Cartw.  374.  On  the  other  hand,  a  Dominion 
Act  providing  for  the  liquidation  of  building 
societies,  whether  insolvent  or  not,  was  held 
ultra  vires.  McClanaghan  v.  St.  Ann's  Mut. 
Bldg.  Soc,  24  L.  C.  Jur.  162,  2  Cartw.  237. 


Provincial  legislatures  are  not  incapacitated 
from  passing  such  Acts  merely  because  the 
Dominion  Parliament  might,  if  it  saw  fit,  pass 
a  general  bankruptcy  and  insolvency  law 
which  would  embrace  within  its  scope  the 
subject-matter  of  the  provincial  Act,  L'Union 
St.  Jacques  de  Montreal  v.  Belisle,  L.  R.  6  P. 
C.  36,  37,  1  Cartw.  70,  71;  or  because  the  Do- 
minion parliament  had  once  passed  and  after- 
wards repealed  such  a  law.  Legislative  Power 
in  Canada  535. 

But  provincial  legislatures  cannot  pass  bank- 
ruptcy and  insolvency  laws  for  the  province, 
though  there  maj  be  no  Dominion  Act.  See 
supra,  VII.  (9);  and  compare  Iron  Clay  Brick 
Mfg.  Co.,  19  Ont.  Rep.  119,  120;  Atty.-Gen. 
v.  Atty.-Gen.,  [1898J  App.  715.  But  as  to 
power  incidental  to  the  incorporation  of  pro- 
vincial companies,  see  Re  Dominion  Provident 
Benev.,  etc.,  Assoc.,  25  Ont.  Rep.  620,  621. 

2.  Cushing  v.  Dupuy,  L.  R.  5  App.  415,  1 
Cartw.  258.  Thus  provisions  in  a  Dominion 
Insolvent  Act  imposing  imprisonment  on  per- 
sons who,  knowing  themselves  to  be  in  insolv- 
ent circumstances,  fraudulently  obtain  goods 
on  credit  by  concealing  that  fact,  were  held 
valid.  Peek  v.  Shields,  31  U.  C.  C.  P.  112,  6 
Ont.  App.  639,  8  Can.  Sup.  Ct.  Rep.  579,  3 
Cartw.  266.  Compare,  as  to  provincial  legisla- 
tion of  similar  kind  in  relation  to  Dominion 
Insolvent  Acts,  Ex  p.  Ellis,  17  New  Bruns.  598, 
599,  2  Cart.  534,  535.  The  Dominion  Parlia- 
ment could  doubtless  take  away  from  provin- 
cial courts  all  jurisdiction  over  bankruptcy 
and  insolvency,  giving  it  to  Dominion  bank- 
ruptcy courts.  Valin  v.  Langlois,  3  Can.  Sup. 
Ct.  Rep.  76,  1  Cartw.  208;  Reg.  v.  Hodge,  7 
Ont.  App.  274,  3  Cartw.  179.  And  compare 
Ulrich  v.  National  Ins.  Co,  42  U.  C.  Q.  B. 
157,  Clarkson  v.  Ontario  Bank,  15  Ont.  App. 
190,  4  Cartw.  527;  Edgar  v.  Central  Bank,  15 
Ont.  App.  207,  4  Cartw.  547;  Quirt  v.  Reg.,  19 
Can.  Sup.  Ct  Rep.  517,  5  Cartw.  462;  Valin  v. 
Langlois,  3  Can.  Sup.  Ct.  Rep.  20,  22,  1  Cartw. 
175-177 ;  Crombie  v.  Jackson,  34  U.  C.  Q.  B. 
575,  1  Cartw.  685. 

3.  Merchants'  Bank  v.  Gillespie,  10  Can. 
Sup.  Ct.  Rep.  312.  Aliler  as  to  proceedings 
ancillary  to  the  principal  winding  up.  Allen 
V.  Hanson,  13  Leg.  N.  (Canada)  129,  16  Quebec 
L.  Rep.  79,  4  Cartw.  470.  And  see  £s  Briton 
Medical,  etc.,  L.,  etc.,  Assoc.,  12  Ont.  Rep. 
447,  448,  4  Cartw.  646,  647. 
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(22)  Patents  of  Invention  and  Discovery.1 

(23)  Copyrights.2 

(24)  Indians,  and  Lands  Reserved  for  the  Indians.  —  Although 
the  British  North  America  Act  gives  the  Dominion  Parliament  exclusive  legis- 
lative authority  as  to  Indians  and  lands  reserved  for  Indians,  it  does  not  vest 
the  Dominion  Government  with  the  proprietary  estate  of  the  Crown  in  the 
lands.8  It  must  be  borne  in  mind  that  there  is  a  broad  distinction  between 
proprietary  rights  and  legislative  jurisdiction;  4  and  the  fact  that  the  power  of 
legislating  for  Indians  and  for  lands  which  are  reserved  to  their  use  has  been 
intrusted  to  the  Parliament  of  the  Dominion  is  not  in  the  least  degree  incon- 
sistent with  the  right  of  the  provinces  to  a  beneficial  interest  in  these  lands 
available  to  them  as  a  source  of  revenue  whenever  the  estate  of  the  Crown  is 
disencumbered  of  the  Indian  title,  though  the  surrender  purport  to  be  to  the 
Dominion  Government.  This  beneficial  interest  the  provinces  have  or  retain 
by  virtue  of  section  109  of  the  Act,  the  lands  being  before  surrender  by  the 
Indians  vested  in  the  Crown,  subject  to  "  an  interest  other  than  that  of  the 
province  in  the  same  "  within  the  meaning  of  that  section.5  It  is  true  that  by 
section  108  the  public  works  and  property  of  each  province  enumerated  in  the 
third  schedule  of  the  Act  are  declared  to  be  the  property  of  Canada,  and 
among  these  are  "  lands  set  apart  for  general  public  purposes,"  but  this  can- 
not be  reasonably  held  to  include  Crown  lands  which  are  reserved  for  Indian 
use.6 

(25)  Naturalization  and  Aliens.  —  In  respect  to  the  national  charac- 
ter of  residents  of  alien  origin,  the  legislature  of  a  dependency  has  no  power. 


1.  Patents.  —  Section  28  of  the  Patent  Act, 
1872,  35  Vict.,  c.  26,  D.,  which,  after  specify- 
ing certain  cases  in  which  patents  are  to  be 
null  and  void,  provides  that  in  case  dispute 
should  arise,  the  same  shall  be  settled  by  the 
Minister  of  Agriculture  or  his  deputy,  whose 
decision  shall  be  final,  is  intra  vires.  In  re  Bell 
Telephone  Co.,  7  Ont.  Rep.  612,  4  Cartw.  626; 
Smith  v.  Goldie,  9  Can.  Sup.  Ct.  Rep.  68,  69; 
as  is  also  section  24,  requiring  holders  of 
patents  under  the  Act,  in  the  event  of  their 
rights  being  invaded,  to  litigate  the  matter  in 
that  court  of  which  the  place  of  holding  shall 
be  closest  to  the  place  of  residence  or  of  busi- 
ness of  the  defendant,  Aitcheson  v.  Mann,  9 
Ont.  Pr.  Rep.  253. 

2.  Copyright.  —  The  Dominion  Parliament 
has,  as  between  it  and  the  provincial  legis- 
latures, the  exclusive  right  of  dealing  with 
colonial  copyright  within  the  Dominion.  But 
the  Imperial  Parliament  has  not  divested  itself 
of  its  power  respecting  British  copyright  in 
Canada.  Smiles  v.  Belford,  23  Grant's  Ch.  (U. 
C.)  590,  1  Ont.  App.  436,  1  Cartw.  576;  Rout- 
ledge  v.  Low,  L.  R.  3  H.  L.  100;  Dom.  Sess. 
Pap.  1875,  No.  28,  1890,  No.  35,  p.  2.  See 
also  Anglo-Canadian  Music  Pub.  Assoc.  v. 
Suckling,  17  Ont.  Rep.  239,  as  to  priority  as 
between  Canadian  and  British  copyright.  The 
existing  powers  of  colonial  legislatures  to  pass 
local  laws  on  the  subject  of  copyright  in  books 
are  probably  limited  to  enactments  for  regis- 
tration and  for  the  imposition  of  penalties  with 
a  view  to  the  more  effectual  prevention  of 
piracy  and  to  enactments  within  subsection  4 
of  section  8  of  the  International  Copyright 
Act,  1886,  Imp.  49-50  Vict.,  c.  33,  with 
reference  to  works  first  produced  in  a  colony. 
Dom.  Sess.  Pap.  1894,  No.  50,  7,  10. 

Provincial  attempt  to  deal  with  copyright, 
and  to  declare  section  2  of  Act  of  Assembly  6 
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Wm.  IV.,  c.  14,  unrepealed,  objected  to  by 
Mowat,  minister  of  justice,  in  report  on  N. 
Bruns.  Acts  of  November  10,  1897. 

As  to  the  long-pending  negotiations  between 
the  Imperial  and  Dominion  Parliaments,  as  to 
Dominion  copyright  legislation,  see  supra, 
III.,  note  2. 

3.  Indians  and  Lands  Reserved  for  Indians.  — 
St.  Catherine's  Milling,  etc.,  Co.  v.  Reg.,  L. 
R.  14  App.  46,  4  Cartw.  107.  See  54-55  Vict., 
c.  5,  D.,  and  54  Vict.,  c.  3,  O.,  Acts  passed  for 
the  settlement  on  the  basis  of  the  decision  in 
this  case  of  certain  questions  between  the  Do- 
minion and  Ontario  governments  respecting 
Indian  lands. 

4.  Atty.-Gen.  v.  Atty.-Gen.,  [1898]  App.  700. 

5.  St.  Catherine's  Milling,  etc.,  Co.  v.  Reg., 
L.  R.  14  App.  58,  4  Cartw.  122,  124. 

6.  St.  Catherine's  Milling,  etc.,  Co.  v.  Reg., 
L.  R.  14  App.  56,  13  Ont.  App.  170,  4  Cartw. 
122.  And  see  Mowat  v.  Casgrain,  Quebec  L.  R. 
6Q.  B.  12.  As  to  the  power  of  provincial  execu- 
tives or  legislatures  to  make  or  authorize  agree- 
ments or  treaties  for  the  extinguishment  of  the 
Indian  right,  see,  per  Burton,  J.  A.,  Reg.  v.  St. 
Catherine's  Milling,  etc.,  Co.,  13  Ont.  App. 
165,  166,  4  Cartw.  207,  208.  But  see  12  Can. 
L.  T.  163.  As  to  the  provincial  governments 
alone  being  the  judges  of  the  extent  to  which 
lands  belonging  to  them  shall  be  se  apart  for 
the  use  or  benefit  of  any  tribe  of  Indians,  see 
Reg.  v.  St.  Catherine's  Milling,  etc.,  Co.,  13 
Ont.  App.  167,  4  Cartw.  208;  sed  qutzre,  see 
IX.  C,  infra. 

Indian  Title,  —  As  to  this  title  in  Canada 
being  a  mere  burden  on  the  proprietary  estate 
of  the  Crown  in  the  lands  to  be  ascribed,  ex- 
cept in  special  instances,  to  the  general  pro- 
visions of  the  royal  proclamation  of  1763 
(printed  in  full,  3  Cartw.  447,  note;  Houston's 
Constitutional  Documents  of  Canada  67),  and 
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The  acquisition  of  British  nationality  is  a  matter  upon  which  the  Imperial 
Parliament  has  the  exclusive  right  of  legislation.1  But  by  virtue  of  No.  25  of 
section  91  of  the  British  North  America  Act  the  Dominion  Parliament  has  the 
exclusive  power  of  imparting  to  any  person  the  privileges  of  naturalization  to 
be  enjoyed  by  such  person  within  the  limits  of  the  Dominion.3  Yet  the  pro- 
vincial legislatures  can  legislate  on  many  points  with  incidental  relation  to 


being  only  a  personal  and  usufructuary  right 
dependent  upon  the  good  will  of  the  Sovereign, 
see  St.  Catherine's  Milling,  etc.,  Co.  v.  Reg., 
L.  R.  14  App.  46,  4  Cartw.  107;  and  generally 
Hodgins's  Dom.  and  Prov.  Legisl.  1024-1028. 
As  to  Indian  lands  in  New  Brunswick,  see  Doe 
■v.  Cormier,  30  New  Bruns.  T47-150. 

Quare,  whether  the  legislative  power  of  the 
provinces  ever  such  lands,  when  divested  of 
the  Indian  title,  is  controlled  and  limited  by 
the  provisions  of  any  treaties  made  with  the 
Indians  at  the  time  of  their  surrender.  The 
Dominion  Government  would  doubtless 
always  where  possible  protect  the  rights  of 
the  Indians  under  such  treaties  by  its  veto 
power,  as  e.  g.  Hodgins'  ibid.  1024-1028,  1254- 
1256. 

The  fact  that  under  the  treaty  of  surrender 
the  Dominion  Government  may  still  possess 
exclusive  power  to  regulate  the  Indians'  priv- 
ilege of  hunting  and  fishing  cannot  confer 
upon  the  Dominion  power  to  dispose  by  issu- 
ing permits  or  otherwise,  of  the  beneficial  in- 
terest in  the  timber,  which  passes  to  the 
province.  St.  Catherine's  Milling,  etc.,  Co.  v. 
Reg,,  L.  R.  14  App.  60,  4  Cartw.  126. 

Lands  surrendered  by  Indians  to  the  Crown, 
though  for  a  consideration  in  the  nature  of  an 
annuity  by  way  of  interest  accruing  from  the 
proceeds  of  the  sale  of  the  lands,  are  no  longer 

lands  reserved  for  Indians,"  within  the 
clause  under  consideration,  but  on  such  sur- 
render become  ordinary  unpatented  lands,  and 
upon  being  sold  to  private  purchasers  are 
liable  to  assessment  under  provincial  Acts, 
even  before  patent  granted.  Church  v.  Fen- 
ton,  28  U.  C.  C.  P.  384,  4  Ont.  App.  159,  5 
Can.  Sup.  Ct.  Rep.  239,  1  Cartw.  831.  As  to 
the  right  to  such  annuity  not  constituting  a 
"  trust  "  or  "  interest  "  in  respect  to  the  lands 
in  favor  of  the  Indians,  within  the  meaning 
of  section  109,  see  Any. -Gen.  v.  Atty.-Gen., 
[1897]  App.  199.  As  to  its  pertaining  to  the 
Dominion  Government  to  sue  for  and  collect 
arrears  of  rents  reserved  to  Indians  on  sur- 
render, see  Mowat  v.  Casgrain,  Quebec  L.  R. 
6  Q.  B.  12.  Even  where  Indians  have  sur- 
rendered portions  of  their  reserves  to  the 
Dominion  Government  in  trust  to  sell  the  same 
for  their  benefit,  the  province  to  which  the 
lands  surrendered  belong  alone  can  sell  or  deal 
with  them.  Caldwell  v.  Fraser,  Rose,  J.,  Jan. 
31,  1898,  unreported.  Semble,  from  the  same 
case,  the  Dominion  Parliament  could  not  give 
Indians  power  to  sell  reserved  lands  to  a 
stranger. 

The  administration  of  the  fund  arising  from 
the  sale  of  such  lands  for  the  benefit  of  the 
Indians  would  be  with  the  Dominion,  and, 
semble.  the  province  is  bound  in  accepting  the 
benefit  of  the  surrender  to  relieve  the  Dominion 
of  such  obligation  incurred  on  surrender,  or 
rather  to  enable  the  Dominion  to  perform  such 
promise.    Caldwell  v.  Fraser,  Jan.  31,  1898, 
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unreported.  Compare  St.  Catherine's  Milling, 
etc.,  Co.  v.  Reg.,  L.  R.  14  App.  60.  4  Cartw. 
126. 

Semble.  as  to  unsurrendered  lands,  the  prov- 
ince has  no  power  to  sell  without  the  consent 
of  the  Dominion;  or  at  any  rate  it  can  only 
sell  the  right  of  the  province  to  such  lands 
subject  to  the  Indian  title,  and  the  right  to 
take  the  precious  metals  from  under  such 
lands,  in  so  far  as  the  same  might  be  done 
without  affecting  surface  rights;  while  the 
Dominion  cannot  sell  or  grant  Indian  lands 
whether  surrendered  or  unsurrendered,  and 
ceitainly  it  cannot  dispose  of  the  precious 
metals.  Caldwell  v.  Fraser,  Jan.  31,  189S,  un- 
reported. 

On  appeal  to  the  Divisional  Court  (June 
13-16,  1898,  unreported),  in  this  case  of  Cald- 
well v.  Fraser,  the  court  refused  to  pass  on 
any  of  the  above  questions,  as  unnecessary  to 
the  disposition  of  the  case.  See,  as  to  it,  Mac- 
pherson  &  Clark's  Law  of  Mines  in  Canada, 
12-24. 

There  would  appear  to  be  questions  still  un- 
decided with  respect  to  the  right  to  determine 
to  what  extent,  and  at  what  periods,  the  dis- 
puted territory  over  which  the  Indians  still 
exercise  their  avocations  of  hunting  and  fish- 
ing is  to  be  taken  up  for  settlement  or  other 
purposes.  St.  Catherine's  Milling,  etc.,  Co.  v. 
Reg.  L.  R.  14  App.  60,  4  Cartw.  126. 

As  to  native  proprietary  right  in  New 
Zealand  and  transactions  with  the  natives  for 
the  cession  of  their  title  to  the  Crown  being 
there  held  to  be  acts  of  state  and  not  examin- 
able in  any  court,  see  In  re  Lundon  and  Whit- 
aker  Claims  Act,  1871,  2  C.  A.  41,  49,  50;  Wi 
Parata  v.  Bishop  of  Wellington,  3  J.  R.  N.  S. 
S.  C.  72. 

1.  Naturalization  —  Aliens.  —  In  re  Criminal 
Code,  etc.,  27  Can.  Sup.  Ct.  Rep.  474,  475.  On 
the  general  subject  of  naturalization  of  aliens, 
see  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  293 
et  seq. 

2.  The  Imperial  Naturalization  Act,  1870,  33 
Vict.,  c.  14,  §  16,  especially  provides  that  "  all 
laws,  statutes,  and  ordinances  which  may  be 
duly  made  by  the  legislature  of  any  British 
possession  for  imparting  to  any  person  the 
privileges  or  any  of  the  privileges  of  natural- 
ization, to  be  enjoyed  by  such  person  within 
the  limits  of  such  possession,  shall  within  such 
limits  have  the  authority  of  law." 

It  would  seem  that  the  status  of  individuals 
resident  in  the  colonies  must  be  determined  by 
the  law  of  England,  bul  the  rights  and  liabili- 
ties incidental  to  such  status  must  be  deter- 
mined by  the  law  of  the  colony.  In  re  Adam, 
1  Moo.  P.  C.  460;  Donegani  v.  Doncgani,  3 
Kn.  85;  Reg.  v.  Brierly,  14  Ont.  Rep.  533. 
The  status  in  question  in  the  first  two  of  the 
above  cases  was  that  of  an  alien.  And  see 
Low  v.  Routlcdge,  L.  R.  1  Ch.  46,  47.  Also, 
supra,  VIII.  A.,  note  3  on  p.  70. 
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aliens  without  infringing  this  Dominion  power.1 

(26)  Marriage  and  Divorce.  — From  the  Dominion  power  to  make  laws 
in  relation  to  marriage  and  divorce  must  be  excepted  all  legislation  in  relation 
to  the  solemnization  of  marriage  in  the  province,  which  is,  by  No.  12  of  section 
92  of  the  British  North  America  Act,  exclusively  for  the  provincial  legisla- 
tures.2 See  IX.  I.  (12),  ifi/ra.  "  Marriage  and  divorce  "  in  the  Dominion 
power  would  seem  to  signify  all  matters  relating  to  the  status  of  marriage, 
between  what  persons  and  under  what  circumstances  it  shall  be  created,  and 
(if  at  all)  destroyed.3  The  Dominion  Parliament  has  the  exclusive  right  of 
declaring  what  marriages  shall  be  held  and  deemed  to  be  valid  throughout  the 
whole  extent  of  the  confederacy,  without,  however,  interfering  in  any  particu- 
lar with  the  doctrines  or  right  of  the  religious  creeds  to  which  the  contracting 
parties  may  belong.4 

(27)  The  Criminal  Law,  Except  the  Constitution  of  Courts  of 
Criminal  Jurisdiction,  but  Including  the  Procedure  in  Criminal 
Matters.  —  The  British  North  America  Act  would  seem  to  place  under  the 
exclusive  jurisdiction  of  the  Dominion  Parliament  all  the  criminal  law  in  the 
widest  and  fullest  sense,  except  that  part  which  is  necessary  for  the  purpose 
of  enforcing,  whether  by  fine,  penalty,  or  imprisonment,  any  of  the  laws  validly 
made  under  the  sixteen  clauses  of  section  92  of  the  Act  under  which  laws  are 
to  be  made  by  the  provincial  legislatures.5    It  further  gives  it  absolute  discre- 


1.  Thus  it  has  been  held  that  a  provincial 
Act  prohibiting  employment  of  Chinese  below 
ground  was  intra  vires  as  a  regulation  of  coal 
mines,  and  was  not  an  interference  with  the 
Dominion  subject  of  aliens.  In  re  Coal  Mines 
Regulation  Amendment  Act,  5  British  Colum- 
bia 306.  But  see  contra,  Hodgins's  Dom.  and 
Prov.  Legisl.  1121. 

Thus  again  it  has  been  assumed  by  some 
provincial  legislatures  lhat  they  alone  are 
competent  to  authorize  aliens  to  hold  and 
transmit  real  estate,  under  their  power  over 
property  and  civil  rights  in  the  province  in 
No.  13  of  section  92.  Todd's  Pari.  Gov.  in  Brit. 
Col.  (2d  ed.)  299.  However,  the  Dominion 
Act  of  1881,  44  Vict.,  c.  13,  expressly  declares 
by  section  4  that  "  real  and  personal  property 
of  every  description  may  be  taken,  acquired, 
held,  and  disposed  of  by  an  alien  "  in  Canada, 
subject  to  certain  restrictions  therein  stated, 
it  being  understood  that  the  concurrent  rights 
of  legislation  in  the  several  provinces  are  not 
thereby  infringed.  And  see  Hodgins's  ibid. 
755- 

So  it  would  seem  that  provincial  legislation 
as  to  the  right  of  aliens  to  hold  shares  in  com- 
panies and  vote  thereon  is  intra  vires  though 
ministers  of  justice  have  raised  objection  to  it. 
Hodgins's  ibid.  212-214,  244  b.  See  also  VIII. 
D.,  note  2  on  p.  75,  supra. 

2.  Marriage  and  Divorce.  —  Citizens'  Ins.  Co. 
v.  Parsons,  L.  R.  7  App.  108,  1  Cartw.  273; 
In  re  Prohibitory  Liquor  Laws,  24  Can.  Sup. 
Ct.  Rep.  230,  5  Cartw.  345,  346.  And  see  letter 
of  "  Exile  "  in  18  Can.  L.  J.  246. 

Provincial  legislatures  have  no  power  to 
confer  divorce  jurisdiction  upon  a  court. 
Scott  v.  Scott,  4  British  Columbia  316.  Or  to 
legislate  as  to  rules  of  evidence  by  which  a 
right  of  divorce  is  to  be  established.  Mowat, 
minister  of  justice,  reporting  on  N.  Bruns. 
Acts,  November  10,  1897. 

3.  Opinion  of  Law  Officers  of  the  Crown  in 
England,  Dom.  Sess.  Pap.  1877,  No.  89,  340, 


quoted  at  length  in  Doutre  on  Constitution  of 
Canada  238;  Fredericton  v.  Reg.,  3  Can.  Sup. 
Ct.  Rep.  568,  570,  2  Cartw.  60. 

4.  Debates  before  Confederation  in  Parlia- 
ment of  Canada  388.  And  see  letter  of  Sir  H. 
Langevin  in  Legislative  Power  in  Canada  488, 
note  3. 

Mr.  Todd.  (Pari.  Gov.  in  Brit.  Col.  (2d  ed.) 
197,  198),  mentions  certain  Acts  of  colonial 
legislatures  relating  to  marriage  and  divorce 
which  have  been  from  time  to  time  disallowed 
in  England.  And  see  ibid.  794  et  seq.,  on  the 
general  subject.  See  also  McDougall  v.  Camp- 
bell, 41  U.  C.  Q.  B.  341,  as  to  power  over  the 
subject  of  granting  alimony  being  in  the  pro- 
vincial legislatures. 

As  to  Dominion  legislation  in  respect  to  big- 
amy, see  supra,  VIII.  A.,  notes  I  and  3  on  p.  71. 

5.  Criminal  Law  and  Procedure.  —  And  so,  per 
Lord  Herschell,  on  the  argument  on  the 
Liquor  Prohibition  Appeal,  1895,  printed  re- 
port at  pp.  280,  281,  quoted  in  Legislative 
Power  in  Canada,  addendum  to  pp.  35-37. 
Compare  Reg.  v.  Boardman,  30  U.  C.  Q.  B.  556, 
1  Cartw.  679;  Reg.  v.  Hodge,  7  Ont.  App.  274, 
3  Cartw.  179;  Russell  v.  The  Queen,  L.  R.  7 
App.  839,  2  Cartw.  22,  23. 

The  text  seems  to  give  a  sounder  expression 
to  the  scope  of  the  Dominion  power  than  to 
say  that  it  refers  to  "  the  popular  idea  of 
criminal  law,"  as  Reg.  v.  Boardman,  30  U. 
C.  Q.  B.  557,  1  Cartw.  681;  or  to  say  that  it 
necessarily  excludes  from  the  provincial 
power  all  those  acts  which  are  criminal  offenses 
at  common  law,  as  Reg.  v.  Lawrence,  43  U.  C. 
Q.  B.  164,  1  Cartw.  179  (compare  Clement's 
Canadian  Constitution  406,  410);  or  to  say  that 
to  come  within  it  an  act  must  be  of  the  kind 
esteemed  malum  in  se,  as  distinguished  from 
one  merely  regarded  as  malum  prohibitum ,  as 
Reg.  v.  Fredericton,  19  New  Bruns.  188,  1S9; 
Reg.  v.  Wason,  17  Ont.  Rep.  64,  4  Cartw.  616; 
or  to  say  that  it  has  reference  to  such  acts  and 
omissions  as  were  regarded  as  criminal  by  the 
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tion  of  enactment  with  regard  to  the  procedure  in  criminal  matters;1  and 
although  it  excepts  from  its  exclusive  legislative  authority  the  constitution 
of  courts  of  criminal  jurisdiction,  and  by  No.  14  of  section  92  places  under  the 


law  of  the  provinces  when  the  British  North 
America  Act  was  passed,  as  Reg:,  v.  Frederic- 
ton,  19  New  Bruns.  160;  Reg.  v.  Shaw,  7  Man- 
itoba L.  Rep.  518,  520,  531.  Compare  Reg.  v. 
Wason,  17  Ont.  App.  237,  4  Cartw.  595,  596. 

Parliament  may  draw  into  the  domain  of 
criminal  law  an  act  which  has  hitherto  been 
punishable  under  the  provincial  statute.  Reg. 
v.  Wason,  17  Ont.  App.  241,  4  Cartw.  600. 

As  to  the  provincial  power  of  legislating  in 
a  civil  aspect,  with  penalties  attached,  against 
acts  the  same  or  similar  to  those  which  the 
Dominion  Parliament  has  made  criminal  of- 
fenses, see  supra,  VII.  (11),  p.  69,  note.  Compare 
Reg.  v.  Harper,  Quebec  L.  R.  1  Super.  Ct.  333- 
335.  It  is  submitted  that  Graham,  E.  J.,  is 
not  correct  in  his  view  expressed  in  Thomas  v. 
ilaliburton,  26  Nova  Scotia  73,  that  when 
Parliament  has  drawn  an  act  into  the  domain 
of  criminal  law  the  right  of  the  provincial  leg- 
islatures to  pass  laws  in  regard  to  such  act 
ceases.  For  the  same  case  in  appeal,  see  sub 
nom.  Fielding  v.  Thomas,  [1896]  App.  600,  5 
Cartw.  398. 

But  in  Reg.  v.  Lawrence,  43  U.  C.  Q.  B.  174, 
175,  1  Cartw.  744,  745,  the  court  held  that  a 
provincial  legislature  could  not  under  pretense 
of  legislating  under  No.  15  of  section  92  to  en- 
force a  law  as  to  shop,  saloon,  tavern,  auction- 
eer, and  other  licenses,  legislate  with  regard 
to  acts  which  are  criminal  offenses  at  common 
law,  and  wholly  collateral  to  a  prosecution  for 
the  violation  of  such  a  provincial  Liquor 
License  Act,  such  as  tampering  with  witnesses 
and  subornation  of  perjury.  Compare  Reg.  v. 
Roddy,  41  U.  C.  Q.  B.  297,  1  Cartw.  715;  Reg. 
v.  Wason,  17  Ont.  Rep.  63,  4  Cartw.  616. 

A  provincial  legislature  has  of  course  no 
power  to  authorize  any  act  which  has  been 
constituted  an  offense  by  Parliament.  Hodg- 
ins's  Dom.  and  Prov.  Legisl.  461.  Or  to 
exempt  any  one  from  criminal  proceedings 
authorized  by  the  Dominion  parliament.  Re- 
port of  Movvat,  Minister  of  Justice,  of  October 
15,  1897,  on  British  Columbia  Acts. 

In  the  session  of  1892  a  bill  respecting  pawn- 
brokers, to  prevent  their  practicing  extortion, 
was  withdrawn  by  the  mover  at  the  request  of 
the  Minister  of  Justice,  as  it  was  doubtful  if  it 
was  within  the  jurisdiction  of  the  Dominion 
Parliament.  Bourinot's  Pari.  Proc.  and  Prac. 
(2d  ed.)  674,  citing  Hans.  1882,  p.  266. 

A  provincial  legislature  has  none  the  less 
the  right  to  prevent  and  punish  obstruction  to 
the  business  of  legislation  because  the  inter- 
ference or  obstruction  be  of  a  character  which 
involves  the  commission  of  a  criminal  offense 
or  brings  the  offender  within  reach  of  the  crim- 
inal law.  But  it  must  not  assume  a  power  to 
try  or  punish  criminal  offenses  otherwise  than 
as  incident  to  the  protection  of  members  in 
their  proceedings.*  Fielding  v.  Thomas, 
[1896]  App.  600,  5  Cartw.  398. 

As  to  Dominion  legislation  against  extra- 
territorial crimes,  see  sttpra,  VIII.  A. 

As  to  criminal  law  interfering  with  property 
and  civil  rights,  and  as  to  these  latter  terms 
referring  to  civil  or  municipal  as  distinguished 
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from  criminal  law,  see  Reg.  v.  Fredericton,  19 
New  Bruns.  150. 

As  to  provincial  legislatures  (and  not  the  Do- 
minion Parliament,  as  it  assumed  to  do  by 
32-33  Vict.,  c.  29),  having  power  to  legislate 
respecting  the  forfeiture  of  goods  of  a  felon 
under  property  and  civil  rights  in  the  province, 
see  Dumphy  v.  Kehoe,  21  Rev.  Leg.  119.  Sed 
quare,  see  supra,  VIII.  D. 

As  to  the  right  to  fines  and  penalties  imposed 
under  the  criminal  law  as  between  the  Do- 
minion and  provincial  governments,  see 
Hodgins's  Dom.  and  Prov.  Legisl.  1107.  and  le- 
port  of  Mills.  Minister  of  Justice,  of  August  12, 
1898,  on  ordinances  of  North  West  Territories. 

1.  There  may  be  the  widest  departure  from 
criminal  procedure  as  known  and  practiced  in 
the  United  Kingdom.  Riel  v.  Reg.,  L.  R.  10 
App.  675,  4  Cartw.  1.  And  see  Ex  p.  Perkins, 
24  New  Bruns.  70;  Ex  p.  Porter,  28  New 
Bruns.  587  (see  especially  592,  593);  Ward  v. 
Reed,  22  New  Bruns.  279,  3  Cartw.  405,  as  to 
which  see  Clement's  Canadian  Constitution  416. 

As  to  Dominion  Courts  under  section  101  of 
the  B.  N.  A.  Act,  see  supra,  VIII.  E.,  note  2  on 
P-  77- 

As  to  what  is  "  procedure  in  criminal 
matters"  under  No.  27  of  section  91,  as 
distinguished  from  the  "  constitution,  main- 
tenance, and  organization  of  provincial  courts 
of  criminal  jurisdiction  "  under  No.  14  of 
section  92,  see  Reg.  v.  O'Rourke,  1  Ont.  Rep. 
464,  2  Cartw.  644;  Reg.  v.  Provost,  Mon- 
treal L.  R.  1  Q.  B.  477,  29  L.  C.Jur.  253;  Reg. 
v.  Levinger,  22  Ont.  Rep.  690;  Reg.  v.  Toland, 
22  Ont.  Rep.  505;  Sproule  v.  Reg.,  1  British 
Columbia  (pt.  2)  219;  Reg.  v.  Bradshaw,  38  U. 
C.  Q.  B.  564.  2  Cartw.  602;  Reg.  v.  Plante,  7 
Manitoba  L.  Rep.  537;  Reg.  v.  Foley,  Stevens 
New  Bruns.  Dig.  (2d  ed.)  381,  2  Cartw.  653, 
note. 

As  to  the  province  and  not  the  Dominion 
having  power  to  settle  what  criminal  jurisdic- 
tion countv  courts  shall  have,  see/«  re  Wright, 
34  New  Bruns.  130,  131. 

Provincial  legislatures  have  no  jurisdiction 
to  interfere  with  the  procedure  in  criminal 
matters,  or  in  reference  to  other  Dominion 
subjects,  prescribed  by  Dominion  Acts,  as,  for 
example,  to  supplement  or  alter  the  procedure 
for  the  punishment  of  offenses  under  the  Tem- 
perance Act,  1864;  Reg.  v.  Prittie,  42  U.  C.  Q. 
B.  612,  2  Cartw.  606;  Reg.  v.  Lake,  43  U.  C. 
Q.  B.  515,  2  Cartw.  616;  or  as  to  quashing  con- 
victions under  the  Canada  Temperance  Act, 
McDonald  v.  McGuish,  17  Nova  Scotia  I ;  Reg. 
v.  Wolfe,  19  Nova  Scotia  24;  Reg  v.  De  Coste, 
21  Nova  Scotia  216;  Reg.?'.  Eli,  13  Ont.  App. 
533.  Compare  Reg.  v.  Lake,  43  U.  C.  Q.  B. 
515,  2  Cartw.  616;  Reg.  v.  Toland,  22  Ont. 
Rep.  505;  Reg.  v.  Lawrence,  43  U.  C.  Q.  B. 
174,  175,  1  Cartw.  744,  745;  Hodgins's  ibid. 
1108.    And  see  supra,  VIII.  D.,  note  2  on  p.  73. 

As  to  Temperance  Acts  having  direct  rela- 
tion to  criminal  law,  see  Russell  v.  Reg.,  L.  R. 
7  App.  838,  839,  2  Cartw.  22,  23. 

Summary  Trial  and  Bar  to  Civil  Remedy. —  As 
to  the  Dominion  enactments  giving  one  who 
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exclusive  legislative  authority  of  the  provinces  the  constitution,  maintenance, 
and  organization  of  provincial  courts,  both  of  civil  and  criminal  jurisdiction, 
there  would  seem  to  be  no  doubt  that  Parliament  could,  in  virtue  of  section 
101,  create  new  courts  of  criminal  jurisdiction  and  enact  that  all  crimes  shall 
be  tried  exclusively  before  these  new  courts.1 

(28)  The  Establishment,  Maintenance,  and  Management  or  Peni- 
tentiaries. 

(29)  Such  Classes  of  Subjects  as  Are  Expressly  Excepted  in  the 
Enumeration  of  the  Classes  of  Subjects  by  the  Act  Assigned  Exclu- 
sivity to  the  Legislatures  of  the  Provinces.  — The  classes  of  subjects 
here  referred  to  are  excepted  out  of  provincial  powers  No.  1  and  No.  10  of  sec- 
tion 92,  and  will  be  treated  of  under  those  powers,  at  IX.  I.  (1)  and  (10),  infra. 

IX.  Provincial  Legislatures  —  Powers  of  —  A.  None  Except  Those  Specific- 
ally Enumerated  —  Inherent  Powers.  —  Provincial  legislatures  have  no  lawmak- 
ing powers  excepting  the  enumerated  powers  which  are  given  to  them  by  the 
British  North  America  Act.2  They  cannot  legislate  beyond  the  prescribed 
subjects;  nor  can  they  by  conjoint  action  and  corresponding  legislation  in  any 
degree  enlarge  the  scope  of  their  powers.3  Nevertheless  they  doubtless  have, 
by  virtue  of  being  legislative  bodies  at  all,  such  powers  and  privileges  as  are 
necessarily  inherent  in  and  incident  to  such  bodies;  and  having  them,  may 
regulate  their  exercise  by  statute  or  standing  rules  if  they  see  fit  so  to  do.4 


is  assaulted  the  option  to  proceed  by  complaint 
in  a  summary  way  before  a  magistrate,  but 
providing  that  if  he  elects  to  take  his  remedy 
by  this  method,  and  if  the  defendant  obtains 
a  ceriificate  of  the  justice  that'  the  charge 
against  him  is  dismissed,  or  that  he  has  paid 
the  penalty  or  suffered  the  imprisonment 
awarded,  the  plaintiff  loses  his  right  of  action 
in  respect  of  the.  same  assault  in  order  to  re- 
cover damages  as  a  civil  wrong,  see  Wilson  v. 
Codyre,  26  New  Bruns.  516,  520;  Flick  v. 
Brisbin,  26  Ont.  Rep.  423. 

As  to  the  Dominion  power  to  impose  forfeit- 
ure as  punishment,  e.  g.,  the  forfeiture  of 
money  found  in  a  common  gaming  house,  see 
O'Neil  v.  Tapper,  Quebec  L.  R.  4  Q.  B.  315, 
26  Can.  Sup.  Ct.  Rep.  132. 

As  to  the  provincial  legislatures  having 
power  to  regulate  procedure  affecting  the 
penal  laws  they  have  authority  to  enact  under 
No.  15  of  section  92  of  the  B.  N.  A.  Act,  not- 
withstanding the  Dominion  power  over  pro- 
cedure in  criminal  matters,  see  supra,  VII.  9, 
note. 

1.  Valin  v.  Langlois,  3  Can.  Sup.  Ct.  Rep. 
74,  1  Cartw.  207. 

2.  Powers  of  Provincial  Legislatures  —  General 
Rule.  —  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  109.  1  Cartw.  273;  Russell  v.  Reg.,  L.  R. 
7  App.  836,  2  Cartw.  19;  Hodgins's  Dom.  and 
Prov.  Legisl.  365.  In  Toronto  Bank  v. 
Lambe,  L.  R.  12  App.  587,  588,  4  Cartw.  23, 
24,  though  the  Privy  Council  affirm  the  propo- 
sition in  the  text,  they  certainly  seem  to  speak 
as  though  they  do  not  consider  the  matter  so 
entirely  concluded  as  to  debar  counsel  here- 
after, should  occasion  arise,  from  arguing  be- 
fore them  "  that  the  provincial  legislatures 
possess  powers  of  legislation  either  inherent 
in  them  or  dating  from  a  time  anterior  to  the 
Federation  Act  and  not  taken  away  by  that 
Act."  Dicta  in  our  own  courts  supporting  the 
text  are  very  numerous,  as,  e.  g.,  Severn  v. 
Reg.,  2  Can.  Sup.  Ct.  Rep.  128,  1  Cartw.  472; 
Lenoir  v.  Ritchie,  3  Can.  Sup.  Ct.  Rep.  610, 
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612,  625,  1  Cartw.  515,  516,  518,  531;  Frederic- 
ton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  536,  557,  2 
Cartw.  35,  51;  Atty.-Gen.  v.  Atty.-Gen.,  23  Can. 
Sup.  Ct.  Rep.  475,  5  Cart.  535;  In  re  Prohibi- 
tory Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.  258,  5 
Cartw.  365.  See  also,  for  other  citations  on 
the  point,  Legislative  Power  in  Canada,  p.  710, 
note  4.  It  must  not  be  forgotten,  however, 
that  among  the  powers  expressly  given  to  the 
provinces  is  what  may  be  termed  a  residuary 
gift  of  power  to  make  laws  in  relation  to 
"  generally  all  matters  of  a  merely  local  or 
private  nature  in  the  province;"  and  there 
would  seem  to  be  no  doubt  that  in  respect  to 
any  subject-matter  of  legislation  not  within 
the  enumerated  classes  of  section  91,  a  pro- 
vincial legislature  can  make  laws  in  relation 
to  it  of  merely  local  or  private  nature  in  the 
province;  while  if  it  is  also  not  within  any  of 
the  specified  subjects  in  section  92  the  Domin- 
ion Parliament  can  legislate  upon  it  for  the 
peace,  order,  and  good  government  of  Canada 
generally. 

3.  Dobie  v.  Temporalities  Board.  3  Leg.  N. 
(Canada)  250,  1  Cartw.  382.  Uniformity  of 
legislation  on  provincial  subjects  can  of  course 
be  produced  in  different  provinces  by  the  re- 
spective legislatures  enacting  similar  laws,  but 
it  is  abundantly  clear  that  the  sphere  of  law- 
making power  of  each  legislature  remains 
identically  the  same  as  before. 

4.  The  Privy  Council  in  several  judgments 
recognized  the  existence  of  such  inherent 
powers  in  colonial  legislatures,  though  the 
actual  case  of  a  Canadian  legislature  under 
the  B.  N.  A.  Act  exercising  them  does  not 
seem  yet  to  have  come  before  the  Board. 
Doyle  v.  Falconer,  L.  R.  1.  P.  C.  328,  followed 
in  Landers  v.  Woodworth,  2  Can.  Sup.  Ct. 
Rep.  158;  Barton  v.  Taylor,  L.  R.  11  App.  197, 
reported  below  6  N.  S.  W.  I,  7  N.  S.  W.  30; 
Kielley  v.  Carson,  4  Moo.  P.  C.  63,  88.  But 
the  lex  et  oonsttetudo parliament}  is  peculiar  to 
and  inherent  in  the  Parliament  of  the  United 
Kingdom  and  does  not  apply  to  colonial  legis- 
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B.  Provincial  Powers  Coequal  and  Co-ordinate  in  all  the  Provinces.  —  Coequal 
and  co-ordinate  legislative  powers  in  every  particular  were  conferred  by  the 
British  North  America  Act  on  the  provinces.  The  Act  placed  the  constitu- 
tions of  the  provinces  on  the  same  level.1 

C.  Provincial  Acts  May  Limit  Range  Otherwise  Open  to  Dominion  Parliament 
—  Distinction  from  United  States  Constitution  on  This  Point  —  Provincial  Powers  in 
Respect  to  Imperial  and  Dominion  Companies.  —  If,  on  due  construction  of  the 
British  North  America  Act,  a  legislative  power  falls  within  section  92,  where 
the  various  subject-matters  of  provincial  legislative  jurisdiction  are  enumer- 
ated, it  is  not  to  be  restricted  or  its  existence  denied  because  it  may  by  possi- 
bility, and  if  exercised  in  some  extravagant  way,  interfere  with  the  objects 
of  the  Dominion  Parliament  in  exercising  its  powers  under  section  91.* 
Although  when  provincial  legislation  and  Dominion  legislation  directly  con- 
flict with  each  other  the  latter  must  prevail,3  and  although  by  virtue  of  the 
non-obstante  clause  of  section  91  of  the  British  North  America  Act  4  and  the 


latures.  Doyle  v.  Falconer,  L.  R.  1  P.  C.  339; 
Fenton  v.  Hampton,  11  Moo.  P.  C.  397;  Exp. 
Dansereau,  19  L.  C.  Jur.  232,  2  Cartvv.  191 ; 
Landers  v.  Woodworth,  2  Can.  Sup.  Ct.  Rep. 
202;  Norton  v.  Crick,  15  N.  S.  W.  L.  R.  172. 
Again,  there  is  no  resemblance  between  a 
colonial  House  of  Assembly,  being  a  body 
which  has  no  judicial  functions,  and  a  court  of 
justice,  being  a  court  of  record.  Doyle  v. 
Falconer,  L.  R.  I  P.  C.  339.  As  to  American 
legislatures,  see  Cooley's  Const.  Lim.  (6th  ed.) 
159,  160;  Story  on  the  Constitution  of  the 
United  States  (5th  ed.),  vol.  I,  p.  612  et  seq. 
And  see  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d 
ed.)  637  el  seq.\  Hodgins's  Dom.  and  Prov. 
Legisl.  1227,  1228;  and  the  Australian  cases, 
Atty.-Gen.  v.  Macpherson,  7  N.  S.  W.  230,  in 
App.  L.  R.  3  P.  C.  268;  Legislative  Assembly 
v.  Glass,  6  VV.  W.  and  A.  B.  L.  45,  103,  in 
App.  L.  R.  3  P.  C.  560;  Toohey  v.  Melville,  13 
N.  S.  W.  L.  132. 

However,  the  practical  importance  of  the 
subject,  so  far  as  Canadian  provincial  legisla- 
tures are  concerned,  does  not  seem  very  great, 
for  Fielding  v.  Thomas,  [1896]  App.  610,  611, 
5  Cartw.  409,  411.  decides  that  under  No.  I  of 
section  92  (see  IX.  I.  (1)  infra)  they  have 
power  to  pass  Acts  "  for  defining  the  powers 
and  privileges  of  the  provincial  legislature;" 
overruling  the  view  expressed  in  Ex  p.  Danse- 
reau, 19  L.  C.  Jur.  228,  2  Cartw.  183;  Cotte's 
Case,  19  L.  C.  Jur.  217,  2  Cartw.  226.  Compare 
also  Dill  v.  Murphy,  1  Moo.  P.  C.  C.  N.  S.  487, 
reported  below  1  Wyatt  &  Webb,  L.  171,  and 
especially  referred  to  Landers  v.  Woodworth, 
2  Can.  Sup.  Ct.  Rep.  183.  For  reports  of 
ministers  of  justice  prior  to  Fielding  v. 
Thomas,  (1896)  App.  610,  5  Cartw.  410,  object- 
ing to  provincial  Acts  defining  the  privileges, 
immunities,  and  powers  of  the  legislatures,  see 
Hodgins's  Dom.  and  Prov.  Legisl.  83-93,  146, 
147,  254,  255,  495,  531,  532.  760.  See  also 
Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  523, 
and  letter  signed  "  Exile,"  18  Can.  L.  J.  245. 
As  to  the  application,  moreover,  of  section  5 
of  the  Colonial  Laws  Validity  Act,  Imp.  28  & 
29  Vict.,  c.  63,  to  Nova  Scotia,  and  therefore 
also  to  New  Brunswick  and  Prince  Edward 
Island,  see  Fielding  v.  Thomas,  [1806]  App. 
610,  5  Cartw.  410.  And  see  Doyle  v.  Falconer, 
L.  R.  1  P.  C.  341. 

Privileges  of  Dominion  Parliament.  —  As  to  the 


restrictions  imposed  on  the  Dominion  Parlia- 
ment in  respect  to  defining  its  privileges,  im- 
munities, and  powers  by  section  iS  of  the  B. 
N.  A.  Act,  as  amended  by  Imp.  38-39  Vict., 
c.  38,  §  1,  see  VIII.  H.  note,  p.  80  supra. 

1.  Provincial  Powers  Coequal  and  Co-ordinate. 
—  Maritime  Bank  v.  Receiver-Gen.,  [1892] 
App.  442,  5  Cartw.  8;  Severn  v.  Reg'.,  2  Can. 
Sup.  Ct.  Rep.  99,  109,  1  Cartw.  442,  453;  Mercer 
v.  Atty.-Gen.,  5  Can.  Sup.  Ct.  Rep.  669,  3 
Cartw.  52.  So  of  British  Columbia,  in 
Thrasher  Case,  1  British  Columbia  (pt.  1)  156, 
162,  212;  and  of  Manitoba,  In  re  Certain  Stat- 
utes, etc.,  22  Can.  Sup.  Ci.  Rep.  657,  5  Cartw. 
194;  but  see  on  appeal  Brophy  v.  Atty.-Gen., 
[1895]  App.  214,  215,  5  Cartw.  172.  And  see  a 
change  of  opinion  expressed  by  Strong,  C.  J., 
in  Huson  v.  South  Norwich  Tp.,  24  Can.  Sup. 
Ct.  Rep.  150,  151,  5  Cartw.  326.  As  to  dis- 
allowance of  provincial  Acts  of  doubtful 
validity  when  similar  Acts  of  other  provinces 
have  been  allowed  to  go  into  operation,  see 
Hodgins's  Dom.  and  Prov.  Legisl.  244a,  244^, 
314,  315,  339.  342,  817. 

2.  Toronto  Bank  v.  Lambe,  L.  R.  12  App. 
586,  587,  4  Cartw.  22,  23.  As  to  its  being  a 
doubtful  mode  of  reasoning  to  argue  from  the 
possible  abuse  of  powers  that  they  do  not 
exist,  compare  Story  on  Constitution  of  the 
United  States  (5th  ed.)  281,  324,  325,  744; 
Cooley's  Constitutional  Limitations  (6th  ed.) 
87,  88;  and  see  Cotte's  Case,  19  L.  C.  Jur.  216, 

2  Cartw.  224;  Reg.  v.  Taylor,  36  U.  C.  Q.  B. 
202;  In  re  Niagara  Election  Case,  29  U.  C.  C. 
P.  279;  Standard  Light,  etc.,  Co.  v.  Montreal, 
Quebec  L.  R.  10  Super.  Ct.  209,  Quebec  L. 
R.  5  Q.  B.  558;  A'e  Canadian  Pac.  R.  Co.,  25 
Ont.  App.  79;  Re  Goodhue,  19  Grants  Ch.  (U. 
C.)  3S3,  1  Cartw.  567,  568;  Fredericton  v.  Reg., 

3  Can.  Sup.  Ct.  Rep.  535,  2  Cartw.  34;  In  re 
Bell  Telephone  Co.,  7  Ont.  Rep.  608,  4  Cartw. 
622;  Halifax  v.  Western  Assur.  Co.,  18  Nova 
Scotia  393;  Atty.-Gen.  v.  Victoria,  2  British 
Columbia  5. 

Conversely  the  construction  of  a  given 
power  must  not  be  enlarged  beyond  the  fair 
scope  of  its  terms,  merely  because  the  restric- 
tion is  inconvenient,  impolitic,  or  even  mis- 
chievous.   Story,  ibid.  325. 

3.  Sec  supra,  VIII.  C. 

4.  Non-obstante  Clause  of  Section  91,  B.  N.  A. 
Act.  —  As  to  this  clause,  see  Tennant  v.  Union 
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concluding  clause  of  that  section  1  the  construction  of  the  enumerated  powers 
conferred  upon  the  Dominion  Parliament  may  be  said  to  override  the  con- 
struction of  section  92,  yet  the  provinces  under  the  Canadian  Constitution  have 
not,  as  the  several  states  of  the  Union  have,  a  general  power  of  legislation 
subject  only  to  certain  specified  powers  which  they  themselves  have  conferred 
upon  the  federal  body,  but  they,  as  well  as  the  Dominion  Parliament,  have 
received  from  one  and  the  same  source,  namely  the  Imperial  Parliament,  cer- 
tain express  powers  of  legislation  upon  specified  subjects,  which  are  theirs 
exclusively,2  and  therefore  their  power  to  legislate  upon  these  specified  sub- 
jects cannot  be  denied,  as  in  the  case  of  the  states,  merely  because  in  doing  so 
they  may  interfere  with  or  restrict  the  range  of  federal  legislation ; 3  but  on 


Bank,  [1S94]  App.  45,  5  Cartw.  262;  Atty.- 
Gen.  v.  Atty.-Gen. ,  [1898]  App.  714-715;  Fred- 
ericton  v.  Reg.,  3  Can.  Sup.  Ct.  Rep.  566,  2 
Cartw.  58;  In  re  Niagara  Election  Case,  29  U. 
C.  C.  P.  296. 

1.  See  VIII.  I.  (/>),  supra. 

2.  See  the  point  of  exclusiveness  emphasized. 
Ex  p.  Dansereau,  19  L.  C.  Jur.  231,  232,  2 
Cartw.  190;  Severn  v.  Reg.,  2  Can.  Sup.  Ct. 
Rep.  124-126,  1  Cartw.  468-470;  Citizens'  Ins. 
Co.  v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  238,  1 
Cartw.  288,  289;  Fredericton  v.  Reg.,  3  Can. 
Sup.  Ct.  Rep.  546,  547,  2  Cartw.  43.  See,  how- 
ever, VII.  (9),  supra. 

3.  Toronto  Bank  v.  Lambe,  L.  R.  12  App. 
575,  Montreal  L.  R.  1  Q.  B.  122,  Montreal  L. 
R.  1  Super.  Ct.  32,  4  Cartw.  7;  Maritime  Bank 
v.  Receiver-Gen.,  [1892]  App.  441-443,  5 
Cartw.  6-7;  Leprohon  v.  Ottawa,  40  U.  C.  Q. 

B.  501,  1  Cartw.  656,  657;  Ackman  v .  Moncton, 
24  New  Bruns.  103;  Queddy  River  Driving 
Boom  Co.  v.  Davidson,  3  Cartw.  264. 

Cases  of  Provincial  Acts  Interfering  with  or  Ke- 
stricting  the  Range  of  Dominion  Legislation.  —  So 
a  provincial  Act  imposing  certain  direct  taxes 
on  all  banks  doing  business  in  the  province 
was  held  intra  vires  though  the  incorporation 
of  banks  is  exclusively  a  Dominion  subject, 
and  all  banks  might  conceivably  be  so  taxed 
as  to  be  crushed  out  of  existence.  Toronto 
Bank  v.  Lambe,  L.  R.  12  App.  575,  Montreal 
L.  R.  1  Q.  B.  122,  Montreal  L.  R.  1  Super.  Ct. 
32,  4  Cartw.  7. 

A  provincial  Act  imposing  a  tax  on  Do- 
minion notes  held  by  a  bank  as  a  portion  of  its 
cash  reserve  under  the  Dominion  Banking  Act 
was  held  intra  vires.  Windsor  v.  Commercial 
Bank,  15  Nova  Scotia  420,  427,  3  Cartw.  377, 
385.    And  see  Angers  v.  Queen  Ins.  Co.,  21  L. 

C.  Jur.  81,  1  Cartw.  155,  156;  Heneker  v. 
Montreal  Bank,  Quebec  L.  R.  7  Super.  Ct.  262, 
Contra,  Lambe  v.  Canadian  Bank  of  Com- 
merce, 13  Rev.  Leg.  166. 

A  provincial  Act  requiring  every  brewer, 
distiller,  or  other  person,  though  duly  licensed 
by  the  Dominion  Government,  to  take  out 
licenses  to  sell  the  liquors  manufactured  by 
them,  and  pay  a  license  fee  therefor,  was  held 
intra  vires.  Brewers,  etc.,  Assoc.  v.  Atty.- 
Gen.,  [1897]  App.  231. 

A  provincial  Act  imposing  a  license  fee  on 
every  trader  doing  business  in  Montreal  by 
wholesale  or  by  wholesale  and  retail  was  held 
intra  vires.  Lambe  v.  Fortier,  25  Can.  Sup. 
Ct.  Rep.  422,  Quebec  L.  R.  5  Super.  Ct.  47,  355. 

Provincial  legislatures  might  prohibit  the 
manufacture  of  intoxicating  liquors  in  a 
merely  local  way,  though  thereby  affecting  ad- 
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versely  the  Dominion  revenue  from  customs 
and  excise.  Atty.-Gen.  v.  Atty.-Gen.,  [1896] 
App.  371,  5  Cartw.  322. 

In  view  of  the  above  authorities  the  follow- 
ing cases  would  appear  to  have  been  wrongly 
decided:  Cote  v.  Watson,  3  Quebec  L.  Rep. 
157,  2  Cartw.  343,  that  the  Quebec  Act  impos- 
ing a  tax  on  the  sum  realized  from  the  sale  of 
an  insolvent's  effects  made  under  the  Insolvent 
Act  of  1869,  32-33  Vict.,  c.  16,  D.,  was  ultra 
vires;  Leprohon  v.  Ottawa,  40  U.  C.  Q.  B.  478, 
2  Ont.  App.  522,  1  Cartw.  592,  that  a  pro- 
vincial legislature  cannot  impose  a  tax  upon 
the  official  income  of  an  officer  of  the  Dominion 
government;  Evans  v.  Hudon,  22  L.  C.  Jur. 
268,  2  Cartw.  346,  that  a  provincial  legislature 
has  no  power  to  declare  liable  to  seizure  the 
salaries  of  employees  of  the  federal  govern- 
ment; Ackman  v.  Moncton,  24  New  Bruns. 
103,  that  a  provincial  legislature  cannot 
empower  a  municipality  to  levy  a  tax  on  the 
salary  of  an  employee  of  the  Intercolonial  Rail- 
way received  by  him  from  the  Dominion 
government;  Ex  p.  Owen,  20  New  Bruns.  487, 
that  the  income  of  an  officer  in  the  customs 
who  resided  in  the  city  of  St.  John  was  not 
subject  to  provincial  taxation.  The  principle 
which  under  the  United  States  decisions  limits 
the  action  of  state  legislatures  at  the  point  at 
which  it  comes  into  conflict  with  .the  powers 
vested  in  Congress,  is  found  altogether  in- 
applicable to  the  constitution  of  the  Dominion. 
But  see  Leprohon  v.  Ottawa,  followed  in  Reg. 
v.  Bowell,  4  British  Columbia  498,  where, 
however,  Toronto  Bank  v.  Lambe  does  not 
appear  to  have  been  cited,  and  distinguished 
in  Fillmore  v.  Colburn,  28  Nova  Scotia  292, 
where  it  was  held  that  a  provincial  Act  requir- 
ing all  the  ratepayers  of  a  section  to  perform 
statute  labor  on  the  highway  or  commute  was 
intra  vires  even  when  applied  against  a  sec- 
tionman  employed  on  the  Intercolonial  Rail- 
way by  the  Dominion  government.  See  also 
Heneker  v.  Montreal  Bank,  Quebec  L.  R.  7 
Super.  Ct.  265;  Re  Toronto  Harbor  Com'rs, 
28  Grant's  Ch.  (U.  C.)  195,  1  Cartw.  825.  And 
as  to  taxing  soldiers  and  sailors,  see  Reg.  v. 
Bowell,  4  British  Columbia  498,  and  Tully  v. 
H.  M.  Ordinance,  5  U.  C.  Q.  B.  14.  See  also 
the  principle  of  Leprohon  v.  Ottawa,  applied 
as  it  were  conversely  to  show  that  the  pro- 
vincial governments  alone  must  be  the  judges 
of  the  extent  to  which  provincial  lands  shall  be 
set  apart  for  the  use  or  benefit  of  Indians; 
Reg.  v.  St.  Catherine's  Milling,  etc.,  Co.,  13 
Ont.  App.'  167,  4  Cartw.  208.  See,  as  to  In- 
dians, supra,  VIII.  I.  (24). 

It  follows  from  the  text  that  it  is  not  cor- 
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the  other  hand  the  Dominion  Government  possesses  what  the  United  States 
Government  has  not,  a  veto  power  over  all  provincial  legislation.1  The 
fact  of  a  company  being  incorporated  by  a  Dominion  Act  or  even  an 
Imperial  Act  does  not  in  itself  make  it  the  less  subject  to  the  law  of  the  prov- 
ince in  which  it  carries  on  business,  whether  in  respect  to  the  requirements  of 
a  license  to  carry  on  business  or  otherwise.  To  produce  such  a  result  the 
Imperial  Act  would  have  to  so  enact,  either  expressly  or  by  necessary  impli- 
cation,2 and  the  powers  of  the  Dominion  corporation  would  have  to  relate  to 
some  business,  such  as  banking,  over  which  it  has  exclusive  jurisdiction  under 
one  of  its  enumerated  powers  and  in  relation  to  which  it  has  actually  so  legis- 
lated.3 

D.  Provincial  Powers  Not  Affected  by  Nonexercise  of  Overlapping  Dominion 

Powers.  —  A  provincial  legislature  is  not  incapacitated  from  enacting  a  law 
otherwise  within  its  proper  competency  merely  because  the  Dominion  Parlia- 
ment might,  under  section  91  of  the  British  North  America  Act,  if  it  saw  fit  so 
to  do,  pass  a  general  law  which  would  embrace  within  its  scope  the  subject- 
matter  of  the  provincial  Act.4  One  of  the  oldest  principles  of  the  law  gov- 
erning the  exercise  of  legislative  power  in  Canada  is  to  be  found  in  this,  that 
there  are  matters  with  which  the'province  can  deal,  which  are  not  excepted 
from  their  legislative  jurisdiction  until  the  Dominion  Parliament  has  proceeded 
to  act  upon  the  powers  given  to  it  by  certain  subsections  of  section  91. 5 

E.  Provincial  Power  Incidentally  to  Touch  Dominion  Subjects  in  Certain  Cases. 
—  Whatever  powers  the  provincial  legislatures  have  as  included  ex  vi  termini 
within  the  enumerated  classes  in  section  92  when  properly  understood,  those 
powers  they  may  exercise,  although  in  so  doing  they  may  incidentally  touch 
or  affect  something  which  might  otherwise  be  held  to  come  within  the  exclu- 
sive jurisdiction  of  the  Dominion  Parliament  under  some  of  the  enumerated 
classes  in  section  91.    See  the  matter  treated  supra,  VIII.  D.,  note  2,  p.  75. 


rect  to  speak  in  general  language,  as  in  many 
judgments,  of  provincial  legislation  being 
ultra  vires  when  it  deals  or  interferes  or 
meddles  or  comes  in  conflict  with,  or  obstructs 
Dominion  legislation,  as,  e.  g.,  Severn  v.  Reg., 
2  Can.  Sup.  Ct.  Rep.  125,  126,  136-139,  I 
Cartw.  470,  478,  480-484;  Citizens'  Ins.  Co.  v. 
Parsons,  4  Can.  Sup.  Ct.  Rep.  312,  1  Cartw. 
331;  Tai  Sing  v.  Maguire,  1  British  Columbia 
(pt.  1)  106;  Armstrong  v.  McCutchin,  15  New 
Bruns.  384,  2  Cartw.  497. 

1.  Toronto  Bank  v.  Lambe,  L.  R.  12  App. 
586,  587,  4  Cartw.  22,  23;  Lambe  v.  North 
British,  etc.,  F.,  etc.,  Ins.  Co.,  Montreal  L.  R. 

1  Super.  Ct.  48,  4  Cartw.  103;  Leprohon  v. 
Ottawa,  40  U.  C.  Q.  B.  501,  1  Cartw.  656,  657, 

2  Ont.  App.  536,  537,  547,  1  Cartw.  608,  621. 

2.  See  Allen  v.  Hanson,  13  Leg.  N.  (Canada) 
134,  16  Quebec  L.  Rep.  85,  4  Cartw.  493,  496. 

3.  Subjection  of  Dominion  Corporations  to  Pro- 
vincial Laws.  —  See  VIII.  F.,  supra.  But 
notwithstanding  the  decisions  there  referred 
to,  and  Toronto  Bank  v.  Lambe,  L.  R.  12  App. 
575,  Montreal  L.  R.  I.  Q.  B.  122,  Montreal  L. 
R.  1  Super.  Ct.  32,  4  Cartw.  7,  ministers  of 
justice  have  always  strenuously  objected  to 
provincial  Acts  imposing  the  necessity  upon 
companies  incorporated  under  the  laws  of  the 
United  Kingdom  or  of  the  Dominion,  of  taking 
out  a  provincial  license  before  doing  business 
in  the  province.  Hodgins's  Dom.  and  Prov. 
Legisl.  244<%  315,  339,  342,  818,  941,  1005- 
1010.  And  see  report  of  D.  Mills,  minister  of 
justice,  of  March  8,  1898,  on  60  Vict.,  c.  2, 
Manitoba,  and  of  the  Atty.-Gen.  of  Manitobaof 
March  29,  1898.   If  a  tax  by  way  of  license  for 
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carrying  on  a  business  is  direct  taxation,  as  the 
Privy  Council  have  now  decided  in  Brewers, 
etc.,  Assoc.  v.  Atty.-Gen.,  [1897]  App.  231,  it 
would  seem  unquestionable  that  the  provincial 
legislatures  can  so  tax  Dominion  or  any  other 
companies.  Such  taxation  was  upheld  in 
Halifax  v.  Western  Assur.  Co.,  18  Nova  Scotia 
387,  and  Halifax  v.  Jones,  28  Nova  Scotia 
454- 

What  an  Act  of  incorporation  does  "  is  to 
create  a  legal  and  artificial  person  with  capacity 
to  carry  on  certain  kinds  of  business,  which 
are  defined,  within  a  defined  area."  Colonial 
Bldg.,  etc..  Assoc.  v.  Atty.-Gen.,  L.  R.  9  App. 
166,  3  Cartw.  128,  129.  But  it  may  never- 
theless be  subject  in  carrying  on  that  business 
to  the  local  law.  "  Creating  a  corporation  can 
hardly  be  said  to  be  making  law."  AY  Grand 
Junction  R.  Co.,  45  U.  C.  Q.  B.  317.  See  also 
Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7  App.  96, 
1  Cartw.  265.  And  see  Clegg  v.  Grand  Trunk 
R.  Co.,  10  Ont.  Rep.  714;  and  an  apposite 
passage  in  Story  on  the  Constitution  of  the 
United  States  (5th  ed.),  vol.  2,  p.  153. 

4.  L'Union  St.  Jacques  de  Montreal  v.  Be- 
lisle,  L.  R.  6  P.  C.  36,  37,  1  Cartw.  70,  71; 
Dobie  v.  Temporalities  Board,  3  Leg.  N. 
(Canada)  250,  1  Cartw.  382. 

6.  Per  Lord  Watson  on  the  argument  in  the 
Liquor  Prohibition  Appeal,  1895,  printed 
report,  p.  245.  Compare  Citizens'  Ins.  Co.  v. 
Parsons,  L.  R.  7  App.  113,  1  Cartw.  278,  279; 
Atty.-Gen.  v.  Alty.-Gen.,  [1896]  App.  363,  5 
Cartw.  312,  313;  Hodgins's  Dom.  and  Prov. 
Legisl.  (2d  ed.)  582,  946,  947.  See  also  VIII. 
D. ;  also  VIII.  C,  note  3.  at  p.  73,  supra. 
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F.  General  Rule  for  Determining  Validity  of  Provincial  Acts  —  Onus  in  Attack- 
ing Same.  —  In  determining  the  validity  of  a  provincial  Act,  the  first  question 
to  be  decided  is  whether  the  Act  impeached  falls  within  any  of  the  classes  of 
subjects  enumerated  in  section  92  of  the  British  North  America  Act,  and 
assigned  exclusively  to  the  legislatures  of  the  provinces;  for,  if  it  does  not,  it 
can  be  of  no  validity,  and  no  further  question  would  then  arise.1  It  is  only 
when  an  Act  of  the  provincial  legislature  prima  facie  falls  within  one  of  these 
classes  of  subjects  that  the  further  question  arises,  namely,  whether,  notwith- 
standing this  is  so,  the  subject  of  the  Act  does  not  also  fall  within  one  of  the 
enumerated  classes  of  subjects  in  section  91,  and  so  does  not  belong  to  the 
Dominion  Parliament.2  And  where  the  validity  of  a  provincial  Act  is  in 
question,  and  it  clearly  appears  to  fall  within  one  of  the  classes  of  subjects 
enumerated  in  section  92  of  the  British  North  America  Act,  the  onus  is  on  the 
person  attacking  its  validity  to  show  that  it  does  not  come  within  one  or  more 
of  the  classes  of  subjects  specially  enumerated  in  section  91. 3 

G.  Provincial  Powers  to  Impose  Duties  upon  Dominion  Officials  in  Certain  Cases. 
—  See  supra,  VIII.  E.,  note  1,  p.  77. 

H.  Power  of  Legislatures  of  Ontario  and  Quebec  over  Acts  of  Old  Province  of 
Canada.  — The  powers  conferred  by  section  129  of  the  British  North  America 
Act  upon  the  provincial  legislatures  of  Ontario  and  Quebec  to  repeal  and  alter 
statutes  of  the  Parliament  of  the  old  province  of  Canada  are  made  precisely 
co-extensive  with  the  powers  of  direct  legislation  with  which  these  bodies  are 
invested  by  the  other  clauses  of  that  Act :  and  the  power  of  the  provincial 
legislature  to  destroy  a  law  of  the  old  province  of  Canada  is  measured  by  its 
capacity  to  reconstruct  what  it  has  destroyed.**    In  no  case  can  an  Act  of  the 


1.  See,  IX.  A.,  supra. 

2.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  109,  1  Cartw.  273.  But  see  VIII.  G., 
note  4,  supra.  The  rule  is  repeated  and 
applied  by  the  Privy  Council  in  Dobie  v. 
Temporalities  Board,  L.  R.  7  App.  149,  1 
Cartw.  367,  368,  and  Toronto  Bank  v.  Lambe, 
L.  R.  13  App.  581,  4  Cartw.  14.  It  must  be 
remembered,  however,  that  the  exercise  of 
provincial  legislative  powers,  and  the  opera- 
tion of  provincial  Acts,  may  be  sometimes 
more  or  less  restricted  by  reason  of  existing 
Dominion  legislation.  See  VIII.  C.  and  D., 
and  IX.  D.,  supra,  and  note  4  to  VII.  (9),  p.  65 
as  to  modification  of  doctrine  of  exclusiveness. 

3.  L'Union  St.  Jacques  de  Montreal  v. 
Belisle,  L.  R.  6  P.  C.  36,  1  Cartw.  69,  cited  Re 
Windsor,  etc.,  R.  Co.,  16  Nova  Scotia  323,  3 
Cartw.  400,  401.  As  to  the  presumption  in 
favor  of  the  validity  of  all  Acts,  see  VII.  (5), 
supra. 

4.  Powers  of  Provinces  of  Ontario  and  Quebec.  — 

Dobie  v.  Temporalities  Board,  L.  R.  7  App. 
147,  1  Cartw.  365,  3  Leg.  N.  (Canada)  253,  1 
Cartw.  385;  City  of  Three  Rivers  v.  Suite,  5 
Leg.  N.  (Canada)  333,  334,  2  Cartw.  286; 
Keefe  v.  McLennan,  11  Nova  Scotia  10,  2 
Cartw.  407.  As  to  Ross  v.  Torrance,  2  Leg. 
N.  (Canada)  186,  2  Cartw.  352,  and  City  of 
Three  Rivers  v.  Suite,  5  Leg.  N.  (Canada)  333, 
334,  2  Cartw.  286,  it  may  be  observed  that,  ac- 
cording to  the  rule  in  the  text,  if  a  provincial 
legislature  can  repeal  a  statute  of  the  old  prov- 
ince of  Canada,  it  can  re-enact. 

Illustrative  Cases.  —  Thus  the  Ontario  Act,  32 
Vict.,  c.  26,  assuming  to  abolish  the  Court  of 
Impeachment  for  the  trial  of  charges  against 
County  Court  judges  for  inability  or  misbe- 
havior in  office,  established  in  Canada  by  20 


Vict.,  c.  58,  was  ultra  vires.  In  re  Squier  46 
U.  C.  Q.  B.  474,  1  Cartw.  789.  And  see  VI. 
(3),  note  2,  supra. 

So  the  Ontario  and  Quebec  legislatures  can- 
not repeal  or  modify  the  provisions  of  the 
Temperance  Act,  1864.  Reg.  v.  Prittie,  42  U. 
C.  Q.  B.  612,  2  Cartw.  606;  Reg.  v.  Lake,  43. 
U.  C.  Q.  B.  515,  2  Cartw.  616;  Hart  v.  La  Cor- 
poration du  Comte  de  Missisquoi,  3  Quebec 
L.  Rep.  170,  2  Cartw.  382;  Cooey  v.  Brome 
County,  21  L.  C.  Jur.  182,.  2  Cartw.  385; 
Compton  Tp.  v.  Simoneau,  14  Leg.  N.  (Canada) 
347.  But  as  to  power  over  the  regulation  or 
prohibition  of  intoxicating  liquors,  being  both 
in  Dominion  Parliament  and  provincial  legis- 
latures, legislating  in  different  aspects,  see 
supra.  VI I.  (11),  note  I  p.  68. 

B.  N.  A.  Act,  Section  129,  only  continues  prior 
laws  if  there  be  no  provision  conflicting  with 
them  in  other  portions  of  the  Act.  Suite  v. 
City  of  Three  Rivers,  ri  Can.  Sup.  Ct.  Rep. 
42,  4  Cartw.  322;  Todd's  Pari.  Gov.  in  Brit. 
Col.  (2d  ed.)  578.  But  according  to  Ferguson, 
J.,  by  "  all  laws  in  force  "  is  meant,  all  laws 
that  in  fact  existed  and  were  then  considered 
as  valid  and  in  force,  whether  actually  valid 
or  not.  Reg.  v.  Brierly,  14  Ont.  Rep.  544,  4 
Cartw.  6S2.  Boyd,  C,  does  not  seem  to  have 
shared  this  view.  Same  case,  14  Ont.  Rep. 
536,  4  Cartw.  676.  Mr.  Clement  (Canadian 
Constitution,  p.  535)  observes  that  the  whole 
body  of  law,  common  law  as  well  as  statutory 
enactments,  was  continued  by  the  section. 

At  to  powers  existing  under  ante-confedera- 
tion charters,  see  Sandall  Wilson,  31  New 
Bruns.  439;  Doutre's  Constitution  of  Canada 
143- 

An  ante-confederation  Act,  though  not  ac- 
tually repealed,  may  have  become  effete  by 
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old  province  of  Canada,  applicable  to  the  two  provinces  of  Ontario  and  Que- 
bec, be  validly  repealed  by  one  of  them,  unless  the  nature  of  the  Act  is  such 
that  in  the  result  it  still  remains  in  full  vigor  in  the  other.1 

L  The  Enumerated  Powers  of  Provincial  Legislatures  —  (i)  The  Amend- 
ment from  Time  to  Time,  Notwithstanding  Anything  in  the  British 
North  America  Act,  of  the  Constitution  of  the  Province,  Except 
as  Regards  the  Office  of  Lieutenant-Governor.  —  Under  this  power, 
which  is  No.  i  of  section  92  of  the  British  North  America  Act,  the  provincial 
legislatures  would  seem,  except  as  to  the  office  of  lieutenant-governor,  to 
have  the  same  power  to  alter  and  amend  their  respective  constitutions  by  their 
own  legislative  Acts  as  the  Imperial  Parliament  of  Great  Britain  possessed  at 
the  date  of  the  passing  of  the  first  named  Act,  and  can  give  themselves  any 
power  which  the  Parliament  of  Great  Britain  could  constitutionally  have 
given,  subject  of  course  to  the  other  provisions  of  the  British  North  America 
Act.2  They  have  power  under  the  above  clause  to  pass  Acts  for  defining 
their  own  powers  and  privileges  as  legislative  bodies,  apart  from  their  general 
lawmaking  powers,  for  it  cannot  be  contended  that  the  independence  of  the 
provincial  legislature  from  outside  interference,  its  protection,  and  the  protec- 
tion of  its  members  from  insult  while  in  the  discharge  of  its  duties  are  not 
matters  which  may  be  classed  as  part  of  the  constitution  of  the  province.3 
But  the  provincial  legislatures  cannot,  it  would  appear,  abdicate  their  func- 
tions, and  divest  themselves  of  responsibility.4  Moreover,  by  special'  provi- 
sion in  the  clause,  they  cannot  amend  the  constitution  of  the  province  as 
regards  the  office  of  lieutenant-governor,  for  the  reason  apparently  that  he  is 
the  link  between  the  federal  and  the  provincial  authority,  the  means  of  com- 
munication, the  chain  and  conduit  of  Imperial  as  well  as  federal  connection.5 


reason  of  subsequent  legislation.  Reg.  v.  Eli, 
13  Ont.  App.  528.  As  to  the  exception  in  sec- 
tion 129  with  respect  to  Imperial  Acts,  it  is 
observed  by  the  writer  of  an  article  on  the 
Constitution  of  Canada,  11  Can.  L.  T.  123,  124, 
that  it  cannot  be  meant  to  indicate  that  no  Im- 
perial Acts  whatever  in  operation  within  the 
Dominion  can  be  repealed,  abolished,  or 
altered  by  either  the  Dominion  Parliament  or 
the  provincial  legislatures,  as,  for  example, 
the  statute  of  frauds;  and  that  it  must  there- 
fore refer  only  to  those  Imperial  Acts  which 
are  intended  to  apply  throughout  the  Empire, 
as,  e.  g„  the  copyright  laws. 

As  to  how  it  is  that  a  colonial  legislature 
can  amend  or  repeal  in  respect  to  local  appli- 
cation such  Imperial  statutes  as  the  statute  of 
Frauds  or  the  statutes  of  Elizabeth,  see  Sir  G. 
C.  Lewis's  Government  of  Dependencies  (ed. 
1891,  p.  201).  Other  cases  illustrating  the 
operation  of  section  129  are  Willctt  v.  De  Gros- 
bois,  17  L.  C.  Jur.  293,  2  Cartw.  332;  Noel  v. 
Richmond  County.  1  Dorion  (Quebec)  333,  2 
Cartw.  246;  Munn  v.  McCannell,  2  Haz.  &  War. 
(P.  E.  Island)  148;  Reed  v.  Mousseau,  8  Can. 
Sup.  Ct.  Rep.  408;  Reg.  v.  Peters,  Stevens's 
New  Hruns.  Dig.,  (3d  ed.)  138. 

1.  Dobie  v.  Temporalities  Board,  L.  R.  7 
App.  150,  1  Cartw.  369. 

2.  Provincial  Legislatures  —  Power  of  Amend- 
ment.—  See  words  of  Lord  Watson  on  argu- 
ment in  Fielding  v.  Thomas,  before  the  Privy 
Council.  Legislative  Power  in  Canada  699, 
note  1,  747,  note  1. 

3.  Fielding  v.  Thomas,  [1896]  App.  610,  611, 
5  Cartw.  409-411.  And  so  Ex  /.  Dansereau, 
19  L.  C.  Jur.  237,  2  Cartw.  199,  200.  For  con- 
trary view,  see  19  L.  C.  Jur.  228,  2  Cartw.  183; 
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Cotte's  Case,  19  L.  C.  Jur.  217,  2  Cartw.  226. 
And  see  Landers  v.  Woodworth,  2  Can.  Sup. 
Ct.  Rep.  191,  192;  and  supra,  IX.  A.,  note  4. 

4.  Reg.  v.  Burah,  L.  R.  3  App.  905,  3  Cartw. 
428,  429;  Thrasher  Case,  1  British  Columbia 
(pt.  1)  175;  per  Lord  Hobhouse  on  argument  in 
Hodge  v.  Reg.,  Dom.  Sess.  Pap.  1884  (No.  30), 
p.  70. 

As  to  provincial  legislature  having  no  power 
to  vary  or  declare  the  boundary  line  between 
it  and  an  adjoining  province,  see  report  of 
Mowat,  minister  of  justice,  on  New  Brunswick 
Acts,  Dec.  17,  1896. 

5.  Atty.-Gen.  v.  Any. -Gen.,  20  Ont.  Rep. 
247,  5  Cartw.  548.  And  see  the  words  of  Mr. 
Edward  Blake  on  argument  of  the  same  case 
in  appeal.  In  that  case  an  Ontario  Act  pur- 
porting to  vest  certain  powers,  authorities,  and 
functions  in  the  lieutenant-governor,  includ- 
ing the  power  of  commuting  provincial  penal 
offenses  was  held  intra  vires.  But  the  Act 
contained  certain  precautionary  phrases,  such 
as  "  so  far  as  this  legislature  has  power  thus 
to  enact,"  and  most  of  the  judges  rested  their 
judgments  on  these.  19  Ont.  App.  31,  23  Can. 
Sup.  Ct.  Rep.  458,  5  Cartw.  517.  But  as  to  the 
Act  being  intra  vires  apart  from  these,  see  per 
Boyd,  C,  20  Ont.  Rep.  249,  250,  5  Cartw.  549, 
550;  per  Hagarty,  C.  J.,  19  Ont.  App.  36,  5 
Cartw.  540,  541;  per  Burton,  J.  A.,  19  Ont. 
App.  38,  5  Cartw.  543;  per  Taschereau,  J.,  23 
Can.  Sup.  Ct.  Rep.  472,  5  Cartw.  532;  contra, 
per  Gwynne,  J.,  23  Can.  Sup.  Ct.  Rep.  473, 
474,  5  Cartw.  533,  534;  but  see  23  Can.  Sup. 
Ct.  Rep.  475,  5  Cartw.  536.  "  It  is  immaterial 
whether  a  legislature  by  an  Act  seeks  to  add  to 
or  take  from  the  rights,  powers,  or  authorities 
which,  by  virtue  of  his  office,  a  lieutenant- 
Volume  X. 


Provincial  Legislatures:  DOMINION  OF  CANADA. 


Powers  of. 


(2)  Direct  Taxation  Within  the  Province1  in  Order  to  the 
Raising  of  a  Revenue  for  Provincial  Purposes.  —  No.  2  and  No.  9  of 
section  92  are  the  only  two  clauses  of  the  British  North  America  Act  which 
confer  express  powers  of  taxation  upon  provincial  legislatures,  unless  No.  15 
be  considered  also  so  to  do.a  Both  No.  2,  which  is  in  the  above  words,  and 
No.  9,  relate  to  direct  taxation.3  Whether  the  provincial  legislatures  have 
not  also  certain  powers  of  indirect  taxation  will  be  discussed  in  connection 
with  No.  9,  as  will  also  the  question  whether  wholesale  business  is  in  any  different 
position  from  that  of  retail  business  in  respect  to  taxation  by  provincial  legisla- 
tures.1 In  the  clause  now  under  consideration  some  tangible  dividing  line 
between  direct  and  indirect  taxation  must  have  been  contemplated,  referable 
to  and  ascertainable  by  the  general  tendencies  of  the  tax  and  the  common 
understanding  of  men  as  to  those  tendencies.  The  legislature  cannot  possibly 
have  meant  to  give  a  power  of  taxation,  valid  or  invalid  according  to  its  actual 
results  in  particular  cases.5  The  best  general  rule  for  determining  whether  a 
tax  is  "  direct  "  is  to  look  to  the  time  of  payment,  and  if  at  the  time  the 
ultimate  incidence  of  the  tax  is  uncertain,  then  it  cannot  be  direct  taxation 
within  the  meaning  of  this  clause.6  John  Stuart  Mill's  definition  of  a  direct 
tax  as  "  one  which  is  demanded  from  the  very  persons  who  it  is  intended  or 
desired  should  pay  it,"  and  of  indirect  taxes  as  "  those  which  are  demanded 
from  one  person  in  the  expectation  and  intention  that  he  shall  indemnify  him- 
self at  the  expense  of  another,"  may  be  accepted  as  a  fair  basis  for  testing  the 
character  of  a  tax  so  as  to  arrive  at  a  conclusion  as  to  whether  it  is  "  direct  " 
within  the  meaning  of  this  clause  or  not;  not  that  they  should  be  considered 
binding  legal  definitions,  but  because  they  embody  with  sufficient  accuracy  for 

is  submitted,  it  is  competent  for  it  to  tax  his 
personal  property  whencesoever  derived.  As 
to  Leprohon  v.  Ottawa,  2  Ont.  App.  567,  1 
Cartw.  643,  see  supra,  IX.  O,  note  3,  on  p.  96. 

An  apparent  attempt  of  the  New  Brunswick 
legislature  in  a  Succession  Duty  Act  to  tax 
property  situate  outside  the  province  was 
objected  to  save  as  to  such  of  it  as  should  be 
brought  into  the  province  for  administration, 
or  to  pay  a  legacy  to  a  legatee  domiciled  in 
the  province.  Mowat,  minister  of  justice, 
Reports  of  Dec.  17,  1896,  and  June  24,  1S97. 

2.  As  by  Gwynne,  J.,  in  Reed  v.  Mousseau, 
8  Can.  Sup.  Ct.  Rep.  430,  431,  3  Cartw.  208, 
209.  Compare  26  L.  C.  Jur.  353,  3  Cartw.  213.  As 
to  claim  of  power  of  taxation  as  an  inherent 
power  of  provincial  legislatures  (made,  e.  g.. 
North  British,  etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe, 
Montreal  L.  R.  1  Q.  B.  197,4  Cartw.  88;  compare 
Export  Lumber  Co.  v.  Lambe,  13  Rev.  Leg. 
117),  see  Reed  v.  Mousseau,  8  Can.  Sup.  Ct. 
Rep.  418,  419,  3  Cartw.  199;  and  supra,  IX.  A. 

3.  See  infra,  IX.  I.  (9). 

4.  See  infra,  IX.  I.  (9). 

5.  Toronto  Bank  v.  Lambe,  L.  R.  12  App. 
581,  582,  4  Cartw.  15.  Political  economists, 
on  the  other  hand,  are  always  seeking  to  tiace 
the  effect  of  taxation  throughout  the  commu- 
nity, and  are  apt  to  use  the  words  "  direct  " 
and  "  indirect  "  according  as  they  find  that 
the  burden  of  a  lax  abides  more  or  less  with 
the  person  who  first  pays  it  (ibid.).  In  the 
judgments  in  the  provincial  courts  in  North 
British,  etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe,  the 
views  of  economists  are  much  considered  and 
discussed.  Montreal  L.  R.  r  Q.  B.  122;  Mont- 
real Lv  R.  1  Super.  Ct.  32,  4  Cartw.  24-106. 
See  also  13  Rev.  Leg.  68,  125. 

6.  Atty.-Gen.  v.  Reed,  L.  R.  10  App.  144,  3 
Cartw.  194. 
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governor  exercises.  In  either  case  it  is  leg- 
islation respecting  his  office."  Per  Sir  J. 
Thompson,  Minister  of  Justice,  Hodg.  Dom. 
and  Prov.  Legisi.  338.  And  see  Mercer  v.  Atty.- 
Gen.,  5  Can.  Sup.  Ct.  Rep.  638,  643,  644,  3 
Cartw.  29,  33,  and  supra,  IX.  A.,  note  3,  as  to 
Colonial  Laws  Validity  Act,  Imp.  28-29  Vict., 
c.  63,  §  5. 

Mr,  Clement  (Canadian  Constitution,  p. 
419)  submits  that  the  clause  of  the  B.  N.  A. 
Act  under  consideration  does  not  warrant  the 
Dominion  Parliament  in  amending  the  pro- 
vincial constitution  as  regards  the  office  of 
lieutenant-governor.  But  see  contra,  per  Sir 
J.  Thompson,  Hodg.  Dom.  and  Prov.  Legisi. 
338;  and  VIII.  H.,  supra. 

As  to  lieutenant-governors  of  provinces,  see 
further  VI.  (2),  supra. 

1.  As  to  What  Is  Taxation  "  Within  the  Prov- 
ince," see  Toronto  Bank  v.  Lambe,  L.  R.  12 
App.  584,  585,  4  Cartw.  19,  20.  Any  persons 
found  within  the  province  may  be  legally 
taxed  there  if  taxed  directly.  Toronto  Bank 
v.  Lambe,  L.  R.  12  App.  584,  585,  4  Cartw.  19, 
20.  And  see  in  courts  below,  North  British, 
etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe,  Montreal  L. 
R.  1  Q.  B.  158,  166,  179,  196,  4  Cartw.  53,  59, 
60,  71,  72,  87,  88.  As  to  taxing  persons  in  a 
province  in  respect  to  income  derived  wholly 
or  partially  from  without  the  province,  Hag- 
arty,  C.  J.,  in  Leprohon  v.  Ottawa,  2  Ont.  App. 
534,  1  Cartw.  605  (compare  2  Ont.  App.  567,  I 
Cartw.  643)  intimates  the  view  that  "  direct 
taxation  within  the  province,"  in  No.  2  of  sec- 
tion 92,  B.  N.  A.  Act,  cannot  be  legitimately 
extended  to  authorize  this.  But  just  as  Bur- 
ton. J.,  remarks  in  Nickle  v.  Douglas,  37  U.  C. 
Q.  B.  62,  that  it  is  "  competent  to  the  legisla- 
ture having  jurisdiction  over  the  person  to  tax 
his  personal  property  wherever  situate,"  so,  it 
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this  purpose  an  understanding  of  the  most  obvious  indicia  of  direct  and 
indirect  taxation,  which  is  a  common  understanding,  and  is  likely  to  have  been 
present  to  the  minds  of  those  who  passed  the  Federation  Act.1  Although 
the  Act  states  that  provincial  direct  taxation  is  to  be  "  in  order  to  the  raising  of 
a  revenue  for  provincial  purposes,"  it  must  not  be  supposed  that  it  may  not  be 
resorted  to  in  order  to  raise  a  revenue  for  local  or  municipal  purposes,  as  dis- 
tinguished from  general  provincial  purposes.2  Nor  is  there  any  restriction 
exacting  equality  or  uniformity  in  the  taxation,  as  in  the  case  of  direct  taxa- 
tion under  the  United  States  Constitution.3 

(3)  The  Borrowing  of  Money  on  the  Sole  Credit  of  the  Province. 

(4)  The  Establishment  and  Tenure  of  Provincial  Offices,  and 
the  Appointment  and  Payment  of  Provincial  Officers.4 


1.  Atty.-Gen.  v.  Reed,  L.  R.  10  App.  143,  3 
Cartw.  192,  193;  Toronto  Bank  v.  Lambe,  L. 
R.  12  App.  582,  583,  4  Cartw.  16,  17.  See  as  to 
Mill's  definition,  Lamonde  v.  Lavergne,  Que- 
bec L.  R.  3  Q.  B.  307. 

Illustrative  Cases  as  to  Direct  Taxation.  —  A 
stamp  duty  imposed  by  statute  on  policies, 
renewals,  and  receipts,  with  provisions  for 
avoiding  the  same  in  a  court  of  law  if  the 
stamp  be  not  affixed,  is  indirect  taxation. 
Atty.-Gen.  v.  Queen  Ins.  Co.,  L.  R.  3  App. 
1090,  1  Cartw.  117.  This  must  not  be  under- 
stood to  mean  that  the  fact  of  a  duty  being 
subject  to  collection  by  means  of  a  stamp 
makes  it  necessarily  indirect  taxation.  Atty.- 
Gen.  v.  Reed.  26  L.  C.  Jur.  358,  359,  3  Cartw. 
220,  221:  Choquette  v.  Lavergne,  Quebec  L. 
R.  5  Super.  Ct.  122,  123;  in  App.,  Quebec  L. 
R.  3  Q.  B.  308,  309.  Compare  also  Todd's 
Pari.  Gov.  in  Brit.  Col.  (2d  ed.)  549.  And  see 
Crawford  v.  DufAeld,  5  Manitoba  L.  Rep.  121 ; 
Dulmage  v.  Douglas,  4  Manitoba  L.  Rep.  495; 
and  in  connection  with  the  latter,  and  provincial 
powers  by  indirect  taxation,  infra,  IX.  I.  (9). 

A  stamp  duty  imposed  on  every  exhibit  pro- 
duced in  court  in  any  action  depending  therein 
is  an  indirect  tax.  Atty.-Gen.  v.  Reed,  L.  R. 
10  App.  141,  3  Cartw.  190;  Plummer  Wagon 
Co.  v.  Wilson,  3  Manitoba  L.  Rep.  68.  See 
also  some  remarks  by  "  R."  in  8  Leg.  N. 
(Canada)  58. 

In  the  last  case  the  Privy  Council  seems  to 
intimate  that  a  stamp  duty  upon  transactions 
of  purchase  and  sale  would  be  an  indirect  tax, 
by  reason  of  the  uncertainty  of  the  ultimate 
incidence  of  it.  Held  otherwise,  however,  in 
Choquette  v.  Lavergne,  Quebec  L.  R.  5  Super. 
Ct.  108;  on  appeal,  Quebec  L.  R.  3  Q.  B.  303. 
See  especially  Lamonde  v.  Lavergne,  Quebec 
L.  R.  3  Q.  B.  308,  5  Super.  Ct.  121,  12;. 

A  tax  on  every  bank  carrying  on  business  in 
the  province,  being  a  sum  varying  with  the  paid- 
up  capital,  with  an  additional  sum  for  each  office 
or  place  of  business,  is  a  direct  tax.  Toronto 
Bank  v.  Lambe,  L.  R.  12  App.  575,  4  Cartw.  7. 
In  this  case  Ihe  Privy  Council  reject  as  cer- 
tainly incorrect  for  legal  purposes  the  view 
attributed  to  Mill,  that  "  to  be  strictly  direct,  a 
tax  must  be  general."    See  also  infra,  note  2. 

As  to  provincial  taxation  of  incomes  of  Do- 
minion officials,  and  generally  as  to  provincial 
powers  in  relation  to  Dominion  powers,  sec  IX. 
C,  supra.  A  license  fee  imposed  on  brewers, 
distillers,  and  other  persons,  for  license  to  sell 
within  the  province  liquors  manufactured  by 
them,  is  direct  taxation.    Brewers',  etc.,  Assoc. 


v.  Atty.-Gen.,  [1897]  App.  231.  Previous  au- 
thorities for  such  a  view  were  Reg.  v.  Mc- 
Dougall,  22  Nova  Scotia  462;  Pigeon  v. 
Recorder's  Ct.,  17  Can.  Sup.  Ct.  Rep.  503,  504, 
4  Cartw.  447,  448;  Reg.  v.  Halliday,  21  Ont. 
App.  47.  And  compare  Toronto  Bank  v. 
Lambe,  L.  R.  13  App.  584,  4  Cartw.  18,  19; 
Lambe  v.  Fortier,  Quebec  L.  R.  5  Super.  Ct. 
47.  355.  25  Can.  Sup.  Ct.  Rep.  422.  As  to  pro- 
vincial taxation  by  license  generally,  see  IX. 
I.  (9),  infra. 

A  tax  upon  mortgages  is  a  direct  tax,  even 
though  as  a  fact  the  holders  of  the  mortgages 
require  the  mortgagors  to  recoup  the  amount. 
Re  Yorkshire  Guarantee,  etc.,  Corp.,  4  British 
Columbia  258. 

Taxation  rendering  the  owner,  occupier, 
and  tenant  of  land  liable  for  an  amount  de- 
pending on  the  extent  and  value  of  the  land 
so  owned,  occupied,  or  held  under  lease,  should 
perhaps  be  classed  as  indirect.  Hodgins's 
Dom.  and  Prov.  Legisl.  1229. 

As  to  taxation  in  connection  with  unpat- 
ented lands,  see  Ruddell  v.  Georgeson,  5 
Western  L.  T.  1;  Canadian  Pac.  R.  Co.  v. 
Cornwallis,  7  Manitoba  L.  Rep.  24;  on  appeal, 
19  Can.  Sup.  Ct.  Rep.  710,  711;  and  section 
125,  B.  N.  A.  Act. 

As  to  local  taxation  of  shipping  being  essen- 
tially a  colonial  matter,  see  Legislative  Power 
in  Canada  642,  note. 

As  to  the  distinction  between  regulation  and 
taxation  see  Toronto  Bank  v.  Lambe,  L.  R.  12 
App.  5S6,  4  Cartw.  21;  Weiler  v.  Richards,  27 
Can.  L.  J.  N.  S.  338;  and  extracts  from  the 
argument  before  the  Privy  Council  on  the 
Liquor  Prohibition  Appeal,  1S95,  in  Legislative 
Power  in  Canada  561,  note. 

2.  Dow  v.  Black,  L.  R.  6  P.  C.  282,  1  Cartw. 
107.  See  also  extracts  from  argument  in  the 
Brewers  and  Maltsters  Assoc.  Case,  Legislative 
Power  in  Canada  722,  note  I.  Compare  Cle- 
ment's Canadian  Constitution  425.  A  con- 
trary opinion  had  been  expressed.  Halifax  v. 
Western  Assur.  Co.,  18  Nova  Scotia  392;  Reg. 
v.  Mee  Wah,  3  British  Columbia  404,  405. 

3.  See  VII.  (4),  note  I,  supra. 

4.  In  1S87,  Sir  H.  Davey  and  Mr.  Haldane, 
in  answer  to  questions  submitted  by  the  On- 
tario government,  advised  that  the  appoint- 
ment of  Queen's  Counsel  was  the  appointment 
to  a  provincial  office  within  the  meaning  of  the 
above  clause.  Ont.  Sess.  Pap.,  1888,  No.  37, 
p.  30. 

In  the  words  "  payment  of  provincial  offi- 
cers "  the  clause  forcibly  suggests  incidental 
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(5)  Thk  Management  and  Sale  of  the  Public  Lands  Belonging  to 
the  Province,  and  of  the  Timber  and  Wood  Thereon.1 

(6)  The  Establishment,  Maintenance,  and  Management  of  Public 
and  Reformatory  Prisons  in  and  for  the  Province. 

(7)  The  Establishment,  Maintenance,  and  Management  of  Hospi- 
tals, Asylums,  Charities,  and  Eleemosynary  Institutions  in  and 
for  the  Province,  Other  than  Marine  Hospitals.8 

(8)  Municipal  Institutions  in  the  Province.  —  This  clause  gives  pro- 
vincial legislatures  the  right  to  create  a  legal  body  for  the  management  of 
municipal  affairs.3  Until  confederation  the  legislature  of  each  province  as 
then  constituted  could  if  it  chose,  and  did  in  some  cases,  intrust  to  a  munici- 
pality the  execution  of  powers  which  now  belong  exclusively  to  the  Dominion 
Parliament.  Since  its  date  a  provincial  legislature  cannot  delegate  any  power 
which  it  does  not  possess,  and  the  extent  and  nature  of  the  functions  which  it 
can  commit  to  a  municipal  body  of  its  own  creation  must  depend  upon  the 
legislative  authority  which  it  derives  from  the  provisions  of  section  92  of  the 
British  North  America  Act  other  than  No.  8. 4 


powers  of  taxation.  See  further  as  to  this  IX. 
I.  (9),  infra. 

As  Mr.  Clement  (Canadian  Constitution,  p. 
435)  points  out,  the  clause  secures  for  the  prov- 
inces the  system  of  responsible  government. 

Two  exceptions  are  to  be  noted  in  respect  to 
the  appointment  to  what  might  otherwise  be 
considered  provincial  offices,  namely,  the  case 
of  lieutenant-governors  and  of  superior,  dis- 
trict, and  county  court  judges  appointed  by 
the  Governor-General.  Sections  58  and  96, 
B.  N.  A.  Act. 

1.  As  to  the  distribution  of  public  property 
between  the  Dominion  and  provincial  govern- 
ments, see  infra,  XII. 

It  was  in  part  upon  this  clause  that  in  In  re 
Provincial  Fisheries,  26  Can.  Sup.  Ct.  Rep. 
444,  Strong,  C.  J.,  and  Girouard,  J.,  rested 
their  view  that  provincial  legislatures  have 
jurisdiction  to  regulate  times  and  modes  of 
fishing  in  provincial  waters,  subject  to  any 
Dominion  legislation  in  relation  to  sea,  coast, 
and  inland  fisheries.  Compare  Reg.  v.  Rob- 
ertson, 6  Can.  Sup.  Ct.  Rep.  136,  2  Cartw.  109. 
On  appeal  the  Privy  Council,  [1898]  App.  700, 
however,  overruled  this  on  the  ground  of  the 
exclusiveness  of  the  enumerated  Dominion 
powers.    See  VII.  (9),  note  5,  supra. 

2.  In  the  word  "  maintenance  "  in  clauses  6 
and  7  incidental  powers  of  taxation  seem  sug- 
gested.   See  IX.  I.  (9),  infra. 

3.  Municipal  Institutions.  —  Atty.-Gen.  v. 
Atty.-Gen.,  [1896]  App.  364,  5  Cartw.  313,  314. 
By  this  interpretation  of  No.  8  of  section  92, 
the  Privy  Council  have  settled  the  question  so 
much  debated  in  the  Canadian  courts  as  to 
whether,  and  how  far,  the  power  given  to  each 
province  by  No.  8  of  section  92,  B.  N.  A.  Act, 
to  create  municipal  institutions  in  the  prov- 
ince, necessarily  implies  the  right  to  endow 
these  institutions  with  all  the  administrative 
functions  which  had  been  ordinarily  possessed 
and  exercised  by  them  before  the  time  of  the 
union.  The  cases  on  the  point  will  be  found 
collected  in  Legislative  Power  in  Canada,  at 
pp.  43-49.  54-6i. 

4.  In  Canada  there  may  be  said  to  be  a 
sort  of  constitutional  connection  between  the 
liquor  traffic  and  municipal  institutions.  In 


re  Local  Option  Act,  18  Ont.  App.  586,  5 
Cartw.  376. 

That  a  provincial  legislature  can  confide  to 
a  municipal  institution,  or  body  of  its  own 
creation,  authority  to  make  by-laws  or  resolu- 
tions as  to  subjects  specified  in  the  enactment, 
and  with  the  object  of  carrying  the  enactment 
into  operation  and  effect,  had  been  decided  in 
Hodge  v.  Reg.,  L.  R.  9  App.  132,  3  Cartw.  162. 
As  to  its  not  being  able  to  empower  munici- 
palities to  do  what  it  cannot  do  itself,  compare 
Leprohon  v.  Ottawa,  2  Ont.  App.  526,  527,  1 
Cartw.  596,  598;  or  to  authorize  by-laws  upon 
Dominion  subjects.  Report  of  Mowat,  Minister 
of  Justice,  on  British  Columbia  Acts,  of  No- 
vember 27,  1896,  and  on  New  Brunswick  Acts, 
of  December  17,  1896. 

The  clause  of  course  impliedly  gives  power 
to  make  all  such  laws  as  are  reasonably  neces- 
sary to  establish,  carry  on,  and  work  munici- 
pal institutions,  even  though,  it  may  be,  such 
laws  encroach  upon  Dominion  subjects. 
Schultz  v.  Winnipeg,  6  Manitoba  L.  Rep.  57. 
Compare  Lynch  v.  Canada  North-West  Land 
Co.,  19  Can.  Sup.  Ct.  Rep.  211,  212,  5  Cartw. 
436.  Thus  it  carries  with  it  the  authority  to 
create  the  tribunal  for  the  trial  of  contested 
municipal  elections.  Reg.  v.  Birkett,  21  Ont. 
Rep.  162.  Compare  Crowe  v.  McCurdy,  18 
Nova  Scotia  301.  And  see  VIII.  D.,  and  IX. 
E.,  supra. 

If  a  provincial  legislature  creates  a  munici- 
pal corporation  and  vests  in  it  highways  or 
lands,  such  legislation  manifestly  cannot  pre- 
vent the  Dominion  Parliament,  when  legislat- 
ing respecting  any  subject  within  its  exclusive 
legislative  authority,  dealing  with  such  lands 
so  vested  in  such  corporation,  and  the  corpo- 
ration in  which  they  are  vested,  in  the  same 
way  and  manner  as  if  such  lands  had  been  in 
the  hands  of  private  citizens.  In  re  Canadian 
Pac.  R.  Co.,  27  Ont.  Rep.  569;  on  appeal,  25 
Ont.  App.  72,  73,  79. 

As  to  powers  and  functions  conferred  upon 
municipal  corporations,  either  by  the  legisla- 
ture of  the  late  province  of  Canada,  or  the 
Dominion  Parliament,  in  respect  to  matters 
not  of  provincial  competency  under  the  B.  N. 
A.  Act,  see  Hart  v.  La  Corporation  du  Comte: 
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(9)  Shop,  Saloon,  Tavern,  Auctioneer,  and  Other  Licenses  in 
Order  to  the  Raising  of  a  Revenue  for  Provincial,  Local,  or 

MUNICIPAL  PURPOSES1  —  Whether  Distinction  Between  Wholesale  and  Ketail  Trade  Forms 
a  Line  of  Division  of  Legislative  Jurisdiction  in  Respect  to  Taxation  or  Otherwise  —  Provincial 
Powers  of  Indirect  Taxation.  —  Contrary  to  the  opinion  long  expressed  in  Canadian 
cases,2  though  recently  a  change  of  view  has  been  apparent,3  the  Privy  Coun- 
cil have  now  established  that  such  taxation  by  license  as  referred  to  in  the 
above  clause  is  direct  taxation ; 4  and  the  clause  seems  to  have  been  inserted 
in  the  British  North  America  Act,  ex  viajore  cautela,  to  secure  this  source  of 
revenue  to  the  provinces,  though  doubt  might  exist  as  to  the  direct  or  indi- 
rect character  of  the  taxation.5  Again,  the  view  long  prevalent  and  affirmed 
by  many  Canadian  decisions 6  that  the  words  "  and  other  licenses  "  in  the 
clause  must  be  restricted  to  licenses  cjusdem  generis  with  the  four  mentioned 
must  also  apparently  be  considered  overruled,  or  at  all  events  the  view  that  any 
genus  can  be  discovered  which  would  include  the  four  kinds  of  license  named, 
and  exclude  those  on  other  trades  and  callings  whether  wholesale  or  retail  busi- 
nesses.7 The  distinction,  indeed,  between  wholesale  and  retail,  so  far  as  making 
it  a  test  of  the  respective  powers  of  the  two  legislatures  under  the  British 
North  America  Act,  must,  it  would  seem,  be  altogether  abandoned.8    Nos.  2 


•de  Missisquoi,  3  Quebec  L.  Rep.  170,  2  Cartw. 
382;  Cooey  v.  Brome  County,  21  L.  C.  Jur. 
182,  186,  2  Cartw.  385,  38S;  Compton  Tp.  v. 
Simoneau,  14  Leg.  N.  (Canada)  347;  In  re 
Prohibitory  Liquor  Laws,  24  Can.  Sup.  Ct. 
Rep.  247,  5  Cartw.  357,  358;  Clement's  Cana- 
dian Constitution  444. 

1.  Licenses.  —  As  to  this  limitation  see  Rus- 
sell v.  Reg.,  L.  R.  7  App.  837,  2  Cartw.  20; 
City  of  Three  Rivers  v.  Suite,  5  Leg.  N. 
{Canada)  332,  2  Cartw.  282. 

2.  As,  e.g.,  Reg.  v.  Taylor,  36  U.  C.  Q.  B. 
•201;  Angers  v.  Queen  Ins.  Co.,  16  Can.  L.  J. 
N.  S.  201,  205,  1  Cartw.  141,  147;  Severn  v. 
Reg.,  2  Can.  Sup.  Ct.  Rep.  88,  98,  105,  108, 
113,  114,  123,  124,  1  Cartw.  431,  432,  441,  442, 
.448,  452,  457.  467,  468. 

3.  See  IX.  I.  (2),  note  I  on  p.  101,  supra. 

4.  Brewers,  etc.,  Assoc.  v.  Atty.-Gen., 
I1S97]  App.  231. 

5.  So  Lord  Herschell  is  reported  as  suggest- 
ing on  the  argument  of  the  last  case.  Legis- 
lative Power  in  Canada  724.  So,  also,  Mac- 
laren,  Q.  C,  arguendo  in  In  re  Prohibitory 
Liquor  Laws,  24  Can.  Sup.  Ct.  Rep.  179. 

6.  E.  g.,  Severn  v.  Reg.,  2  Can.  Sup.  Ct. 
Rep.  91,  114,  118,  140,  1  Cartw.  435,  458,  485; 
Angers  v.  Queen  Ins.  Co.,  16  Can.  L.  J.  N.  S. 
203,  1  Cartw.  146,  147;  Molson  7'.  Lambe,  15 
Can.  Sup.  Ct.  Rep.  288,  4  Cartw.  348;  Hamil- 
ton Powder  Co.  v.  Lambe,  Montreal  L.  R.  1 
Q.  B.  463;  Reg.  v.  Taylor,  36  U.  C.  Q.  B.  198; 
Reg.  v.  Mee  Wah,  3  British  Columbia  403. 
Contra,  Severn  v.  Reg.,  2  Can.  Sup.  Ct.  Rep. 
100,  101,  106,  107,  1  Cartw.  443,  450;  Ex  p. 
Fairbairn,  18  New  Bruns.  4;  Jonas  v.  Mar- 
shall, 20  New  Bruns.  61;  Halifax  v.  Western 
Assur.  Co.,  18  Nova  Scotia  387. 

7.  Brewers,  etc.,  Assoc.  v.  Atty.-Gen., 
{1897]  App.  237,  where  the  Privy  Council  say 
that  they  do  not  doubt  that  general  words  may 
be  restrained  to  things  of  the  same  kind  as 
those  particularized,  but  they  are  unable  to 
•sec  what  is  the  genus  which  would  include 
shop,  saloon,  tavern,  and  auctioneer  licenses, 
and  would  exclude  brewers'  and  distillers' 
licenses.    Compare  Russell  v.  Reg.,  L.  R.  7 


App.  838,  2  Cartw.  21.  As  to  enforcing  police 
regulations  by  requiring  licenses',  as  distin- 
guished from  licensing  for  revenue  purposes 
under  this  clause,  see  Hamilton  Powder 
Co.  v.  Lambe,  Montreal  L.  R.  1  Q.  B.  463; 
Montreal  v.  Walker,  Montreal  L.  R.  I  Q.  B. 
472.  As  to  police  regulation  not  extending  to 
the  wholesale  trade,  see  Severn  v.  Reg.,  2 
Can.  Sup.  Ct.  Rep.  100,  102,  105,  106,  115,  1 
Cartw.  443,  446,  449,  458.  But  see  Keefe  v. 
McLennan,  11  Nova  Scotia  12,  2  Cartw.  410; 
Danaher  v.  Peters,  17  Can.  Sup.  Ct.  Rep.  44, 
4  Cartw.  425,  where  a  provincial  Act,  though 
imposing  licenses  on  wholesale  sellers,  was 
apparently  viewed  in  the  light  of  police  regu- 
lation. 

The  phrase  "  police  regulation,"  however, 
appears  to  be  open  to  criticism.  See  the 
extract  from  the  argument  on  the  Liquor  Pro- 
hibition Appeal,  1895,  quoted  in  Legislative 
Power  in  Canada  556,  note  2. 

8.  Thus  as  in  the  case  of  the  Brewers,  etc.. 
Assoc.  v.  Atty.-Gen.,  [1897]  App.  231,  where 
the  main  object  of  the  Act  before  them  was  to 
raise  a  revenue  for  provincial  purposes;  so  in 
that  of  the  Dominion  Liquor  License  Acts, 
1883-4,  Cas.  Dig.  S.  C.  509,  4  Cartw.  342,  note  2, 
where  ihe  object  of  the  legislation  was  rather 
regulation  of  the  liquor  traffic,  the  Privy 
Council  finds  nothing  turns,  so  far  as  legisla- 
tive power  is  concerned,  upon  the  fact  that 
those  affected  by  the  statutory  provisions  dealt 
in  wholesale  quantities  and  not  retail  quanti- 
ties. And  see  Atty.-Gen.  v.  Any.  Gen..  [1896] 
App.  367,  368;  Reg.  v.  McDougall,  22  Nova 
Scotia  472,  473,  477,  491,  495,  496;  Danaher  v. 
Peters,  17  Can.  Sup.  Ct.  Rep.  44,  4  Cartw. 
425;  In  re  Prohibitory  Liquor  Laws,  24  Can. 
Sup.  Ct.  Rep.  251,  252,  262,  5  Cartw.  360,  361, 
368;  the  extract  from  the  argument  in  the 
case  of  the  Dominion  License  Acts,  1883-4,  be- 
fore the  Privy  Council,  Legislative  Power  in 
Canada  728,  note  5;  some  remarks  in  5  Can. 
L.  T.  101  103;  and  an  article  on  Legislation 
and  Liquor  Dealers,  32  Can.  L.  J.  439-442. 

As  to   the  supposed  </«fl.f/-national  rather 
than  municipal  character  of   the  wholesale 
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and  9  of  section  92  of  the  British  North  America  Act  are  the  only  clauses  of 
the  Act  (except  section  124,  relating  to  New  Brunswick  lumber  dues1) 
expressly  conferring  powers  of  taxation  upon  the  provincial  legislatures,  yet 
they  would  seem  to  have  other  powers  of  taxation,  and  that  both  direct  and 
indirect,  provided  such  taxation  is  of  "a  merely  local  or  private  nature  in  the 
province  "  within  No.  (6  of  section  92,*  or  is  properly  incidental  to  the  exer- 
cise of  the  other  express  powers  conferred  by  that  section.3 

(10)  Local  Works  and  Undertakings,  Other  than  Such  as  Are 
of  the  Following  Classes  :  * 


trade,  and  as  to  its  being  the  trade  and  com- 
merce of  the  country  in  some  fuller  sense  than 
the  retail  trade,  see  In  re  Slavin,  36  U.  C.  Q. 

B.  1S0,  1  Cartw.  707;  Reg.  v.  Taylor,  36  U.  C. 
Q.  B.  19S;  Reg.  v.  McDougall,  22  Nova  Scotia 
47'.  475.  476,  488.  See  also  Reg.  v.  Halliday, 
21  Ont.  App.  44,  45,  47,  48;  Molson  v.  Lambe, 
15  Can.  Sup.  Ct.  Rep.  259,  265,  Montreal  L.  R. 
2  Q.  B.  403,  4  Cartw.  339,  343,  367,  368;  Lepine 
v.  Laurent,  17  Quebec  L.  Rep.  236;  Lambe  v. 
Fortier,  Quebec  L.  R.  5  Super.  Ct.  47,  355,  25 
Can.  Sup.  Ct.  Rep.  422. 

As  to  a  merely  colorable  use  of  the  licensing 
power  by  provincial  legislatures  under  No.  9 
of  section  92  of  the  B.  N.  A.  Act,  see  supra, 
VII.  (10),  note  1. 

As  to  provincial  legislatures  imposing  a 
license  duty  on  Imperial  and  Dominion  com- 
panies carrying  on  business  in  the  province, 
see  supra,  IX.  C. 

1.  As  to  which  see  Atty.-Gen.  v.  Reed,  26  L. 

C.  Jur.  355,  3  Cartw.  216;  Debates  on  Confed- 
eration 377.  But  as  to  the  provincial  powers 
of  indirect  taxation  see  next  note  but  one. 

2.  See  IX.  I.  (16),  infra. 

3.  Some  of  the  clauses  other  than  Nos.  2 
and  9  of  section  92  of  the  B.  N.  A.  Act  forcibly 
suggest  taxation;  e.  g.,  Nos.  4,  6,  7,  and  14. 
See  the  following  authorities:  North  British, 
etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe,  Montreal  L. 
R.  1  Q.  B.  122,  184,  185,  188,  197,  199,  4  Cartw. 
24,  75,  77,  80,  88-90;  Atty.-Gen.  v.  Reed,  L. 
R.  10  App.  144,  145,  3  Cartw.  194,  195,  (as  to 
which,  however,  see  Dulmage  v.  Douglas,  4 
Manitoba  L.  Rep.  495,  3  M:  nitoba  L.  Rep. 
562;  also  Crawford  v.  Duffield,  5  Manitoba  L. 
Rep.  121;  Hodgins's  Dom.  and  Prov.  Legisl. 
244a,  244.6);  Reed  v.  Mousseau,  8  Can.  Sup. 
Ct.  Rep.  419,  424,  427,  26  L.  C.  Jur.  355,  358, 
361,  3  Cartw.  199,  203,  206,  216,  220,  224;  (cf. 
also  8  Can.  Sup.  Ct.  Rep.  417,  3  Cartw.  198); 
Dow  v.  Black,  L.  R.  6  P.  C.  272,  1  Cartw.  95, 
14  New  Bruns.  312,  1  Cartw.  115,  116. 

It  is  submitted  that  Atty.-Gen.  v.  Queens 
Ins.  Co.,  L.  R.  3  App.  1090,  t  Cartw.  117,  de- 
cides nothing  for  or  against  the  right  of  the 
provinces  to  impose  direct  taxation  in  certain 
cases  under  No.  16  of  section  92  of  the  B.  N. 
A.  Act,  notwithstanding  the  words  of  Gwynne, 
J.,  in  Reed  v.  Mousseau,  8  Can.  Sup.  Ct.  Rep. 
433>  3  Cartw.  210.  Nor  do  the  words  of  the 
Privy  Council  in  reference  to  this  clause  in 
Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  365,  5 
Cartw.  315. 

But  any  such  provincial  power  of  indirect 
taxation  is  obviously  immensely  restricted  by 
section  121  of  the  B.  N.  A.  Act,  which  provides 
that  "all  articles  of  the  growth,  produce,  or 
manufacture  of  any  one  of  the  provinces  shall, 
from  and  after  the  union,  be  admitted  free 


into  each  of  the  other  provinces;"  and  by  sec- 
tion 122,  which  places  customs  and  excise  laws 
under  the  Dominion  jurisdiction.  These  two 
sections  place  beyond  provincial  control  the 
main  field  of  indirect  taxation,  and  speaking 
generally  it  may  therefore  be  without  doubt 
correctly  said  that  the  provinces  are  confined 
to  direct  taxation,  as,  e.  g.,  Toronto  Bank  v. 
Lambe,  L.  R.  12  App.  586,  4  Cartw.  22;  St. 
Catherine's  Milling,  etc.,  Co.  v.  Reg.,  L.  R. 
14  App.  57,  4  Cartw.  121;  Lamonde  v.  La- 
vergne,  Quebec  L.  R.  3  Q.  B.  314. 

However,  there  are  many  dicta  to  the  effect 
that  provincial  legislatures  are  altogether  con- 
fined to  direct  taxation.  Severn  v.  Reg.,  2  Can. 
Sup.  Ct.  Rep.  108,  123,  138,  1  Cartw.  452,  467, 
483;  Lamonde  v.  Lavergne,  Quebec  L.  R.  3  Q. 
B.  304,  311 ;  North  British,  etc.,  F.,  etc.,  Ins.  Co. 
v.  Lambe,  Montreal  L.  R.  1  Q.  B.  136,  4. 
Cartw.  35;  Atty.-Gen.  v.  Reed,  26  L.  C.  Jur. 
333,  3  Cartw.  229;  Reg.  v.  Mee  Wah,  3  British 
Columbia  404;  Hodgins's  Dom.  and  Prov. 
Legisl.,  at  p.  581.  Such  seems  to  have  been  the 
view  of  the  founders  of  confederation.  De- 
bates on  Confederation,  at  p.  68;  Angers  v. 
Queen  Ins.  Co.,  16  Can.  L.  J.  N.  S.  201,  203,  I 
Cartw.  145,  147;  North  British,  etc.,  F.,  etc., 
Ins.  Co.  v.  Lambe,  Montreal  L.  R.  1  Q.  B. 
136,  138,  4  Cartw.  35,  36.  And  so  on  the 
debate  of  the  B.  N.  A.  Bill  in  the  Imperial 
House.  Hans.,  3d  ser.,  vol.  185,  pp.  564,  1179. 
But  as  to  these  debates  being  no  authority  on 
the  interpretation  of  the  Act,  see  North 
British,  etc.,  F.,  etc.,  Ins.  Co.  v.  Lambe, 
Montreal  L.  R.  1  Q.  B.  186,  4  Cartw.  77; 
Smiles  v.  Belford,  1  Ont.  App.  450.  Compare 
same  case,  p.  445. 

4.  Provincial  Local  Works.  —  A  piovincial 
legislature  may  incorporate  with  necessary 
powers  a  railway  to  run  to  the  provincial 
boundary,  though  intended  there  to  connect 
with  a  foreign  railway.  European,  etc.,  R.  Co. 
v.  Thomas,  14  New  Bruns.  42,  2  Cartw.  439; 
Dow  v.  Black,  L.  R.  6  P.  C.  272,  1  Cartw.  95. 
It  may  also,  under  this  clause  (No.  10,  section 
92,  B.  N.  A.  Act),  incorporate  a  navigation 
company,  the  operations  of  which  are  limited 
to  the  province,  for  carrying  on  any  forwarding 
business  and  the  constructing,  owning,  char- 
tering, or  leasing  ships,  steamboats,  wharves, 
roads,  or  other  property  required  for  the  pur- 
poses of  such  forwarding  business.  Mac- 
dougall  v.  Union  Nav.  Co.,  21  L.  C.  Jur.  63,  2 
Cartw.  228;  and  see  as  to  this  case  VIII.  I. 
(10),  supra.    See  also  IX.  I.  (11),  infra. 

As  to  provincial  legislation  respecting  pro- 
vincial railways  crossing  Dominion  railways, 
see  Canadian  Pac.  R.  Co.  v.  Northern  Pac, 
etc.,  R.  Co.,  5  Manitoba  L.  Rep.  313,  314;  Itt 
re  Portage  Extension  of  Red  River  Valley  R. 
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Co.,  Cass.  Sup.  Ct.  Dig.  487.  See  also  as  to 
the  Dominion  power  over  the  same  subject, 
VIII.  D.,  p.  74  note. 

A  provincial  legislature  may  legislate  in  re- 
spect to  debenture  bonds  of  a  local  work  or 
undertaking  under  this  clause,  though  held  in 
England  and  therefore  domiciled  out  of  the 
province,  in  carrying  out  by  statute  a  scheme 
for  the  financial  reorganization  of  the  com- 
pany. Jones  v.  Canada  Cent.  R.  Co.,  46  U. 
C.  Q.  B.  250,  1  Cartw.  777.  See  as  to  this  case 
Legislative  Power  in  Canada  461,  462;  also 
infra,  IX.  I.  (13). 

The  Manitoba  legislature  cannot  authorize  a 
railway  to  enter  upon  the  public  lands  in  lhat 
province  which  are  vested  in  the  Crown  in 
right  of  the  Dominion.  Hodgins's  Dom.  and 
Prov.  Legisl.  855,  856.  See  VIII.  I.  (1),  and 
next  note. 

It  is  competent  for  the  Dominion  Parlia- 
ment to  incorporate  under  Dominion  charter 
the  members  of  a  provincial  company  and  so 
enlarge  the  scope  of  their  operations  and 
powers.  Todd's  Pari.  Gov.  in  Brit.  Col.  (2d 
ed.)  437.  See  also  ibid.  482,  and  3  Can.  L.  T. 
242,  and  infra,  IX.  I.  (11). 

As  to  provincial  subsidies  to  railways,  see 
Dow  v.  Black,  L.  R.  6  P.  C.  272,  1  Cartw.  95. 

As  to  No.  10  of  section  92  generally  see  the 
words  of  Lord  Carnarvon,  Hans.,  3d  ser.,  vol. 
185,  p.  566;  also  In  re  Prohibitory  Liquor 
Laws,  24  Can.  Sup.  Ct.  Rep.  210,  5  Cartw.  331. 

1.  Dominion  Railways  and  Other  Works  and 
Undertakings. —  In  Dow  v.  Black,  L.  R.  6  P. 
C.  272,  1  Cartw.  95,  a  contention  was  raised 
which  had  been  upheld  by  Fisher,  J.,  in  the 
court  below  (14  New  Bruns.  310,  1  Cartw.  113, 
114),  that  the  clause  under  consideration  ap- 
plies only  to  railways  extending  beyond  the 
limits  of  one  province  into  another  province  of 
the  Dominion,  and  not  to  those  extending  into 
a  foreign  country.  But  the  Privy  Council  did 
not  find  it  necessary  to  determine  the  point. 
The  majority  of  the  judges  in  the  court  below 
had  differed  from  Fisher,  J.,  upon  it. 

The  view  expressed  in  Reg.  v.  Mohr,  7  Que- 
bec L.  Rep.  183,  2  Cartw.  257,  that  the  Domin- 
ion Parliament  cannot  incorporate  a  telegraph 
or  telephone  company  to  operate  in  Canada  or 
elsewhere,  and  to  make  connection  with  lines 
of  other  companies  in  Canada  or  elsewhere, 
but  must  incorporate  it  for  the  express  pur- 
pose of  connecting  two  or  more  provinces  by 
its  lines,  or  of  extending  its  lines  beyond  the 
limits  of  the  province,  or  else  declare  the  work 
to  be  for  the  general  advantage  of  Canada  or 
of  two  or  more  of  the  provinces,  under  10(f) 
of  section  92,  B.  N.  A.  Act,  appears  clearly 
unsustainable.  See  VIII.  F.,  supra;  Legisla- 
tive Power  in  Canada  635-5.  See  also  as  to 
this  case.  Loranger  v.  Colonial  Bldg.,  etc., 
Assoc.,  3  Cartw.  140. 

In  Booth  v.  Mclntyre,  31  U.  C.  C.  P.  193,  a 
question  was  mooted  as  to  the  Dominion  Par- 
liament being  able  to  empower  Dominion  rail- 
ways to  traverse  provincial  Crown  lands 
without  the  sanction  ot  the  Lieutenant-Gov- 
ernor in  Council,  though  the  latter  be  pre- 


scribed by  provincial  Act.  The  principle  laid 
down  in  the  recent  Fisheries  Case  by  the  Privy 
Council,  Atty.-Gen.  v.  Atty-Gen.,  (1898)  App. 
713,  that  "  if  the  legislature  purports  to 
confer  upon  others  proprietary  rights  where  it 
possesses  none  itself,  that  is  not  an  exercise  of 
the  legislative  jurisdiction  conferred  by  section 
91,"  seems  to  point  to  the  negative  conclusion; 
though  otherwise  it  might  have  seemed  in 
accordance  with  established  principle  to  hold 
that  in  certain  cases  the  Dominion  Parliament 
would  have  power  even  over  provincial  prop- 
erty in  order  to  the  effectual  exercise  of  the 
enumerated  powers  conferred  upon  it  by  that 
section.  See  VIII.  D.,  supra;  also  Re  Cana- 
dian Pac.  R.  Co.,  7  Manitoba  L.  Rep.  389. 
See,  however,  IX.  I.  (5) 

As  to  Dominion  power  to  regulate  the  con- 
tracts and  business  of  Dominion  railways, 
telegraph  companies,  etc.,  see  Citizens'  Ins. 
Co.  v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  307,  1 
Cartw.  326.  But  a  question  might  perhaps  be 
raised  as  to  whether  the  exclusive  power  given 
to  the  Dominion  over  Dominion  works  and 
undertakings  by  the  clause  under  discussion, 
in  connection  with  No.  29  of  section  91,  B.  N. 
A.  Act,  extends  to  regulating  the  contracts 
and  business  in  the  different  provinces  of  such 
companies.  No.  15  of  section  91,  which  was 
in  question  in  Tennant  v.  Union  Bank,  [1894] 
App.  31,  5  Cartw.  244  (see  VIII.  D.,  note 
8,  supra),  specifically  gives  power  to  make 
laws  in  regard  to  all  matters  coming  within 
the  subject  "  banking,"  which  obviously  in- 
cludes the  business  carried  on  by  banks.  See 
Clegg  v.  Grand  Trunk  R.  Co.,  10  Ont.  Rep. 
714- 

But  legislation  providing  for  the  safety  of 
the  public  at  or  upon  a  line  of  railway  is  a 
matter  relating  to  such  work  or  undertaking. 
Re  Canadian  Pac.  R.  Co.,  25  Ont.  rt.np.  79. 
compare  pp.  70,  72,  73. 

So  in  Keefer  v.  Todd,  1  British  Columbia 
(pt.  2)  249,  (see  255),  the  Peace  Reservation 
Acts,  32-33  Vict.,  c.  24,  D.,  and  33  Vict.,  c.  27, 
D.,  being  Acts  for  the  better  preservation  of 
the  peace  in  the  vicinity  of  public  works  in 
which  large  bodies  of  laborers  are  employed, 
were  held  intra  vires  as  being  laws  really  in 
relation  to  and  confined  to  the  Canadian 
Pacific  Railway  Company. 

As  to  the  system  of  civil  procedure  to  be 
applied  throughout  the  Dominion  in  any 
litigation  in  which  the  Canadian  Pacific  R. 
Co.  may  be  involved,  included  in  the  Domin- 
ion Acts  relating  to  that  railway,  see  In  re 
Coal  Mines  Regulation  Amendment  Act,  5 
British  Columbia  313,  314. 

For  a  Dominion  Act  delegating  to  the  Gov- 
ernor-General power  to  apply  provincial  rail- 
way Acts  to  Dominion  railways,  sec  51  Vict., 
c.  29. 

As  to  the  Railway  Committee  of  the  Domin- 
ion Privy  Council,  sec  Canadian  Pac.  R.  Co. 
v.  Northern  Pac.  R.  Co.,  5  Manitoba  L.  Rep. 
313;  Grand  Trunk  R.  Co.  v.  Hamilton  Radial 
Electric  R.  Co.,  29  Ont.  Rep.  143.  As  to  a  simi- 
lar provincial  Railway  Committee,  see  Hodg- 
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ins's  Dom.  and  Prov.  Legisl.  439;  also  Re 
Dominion  Provident  Benev.,  etc.,  Assoc.,  25 
Ont.  Rep.  620,  621,  per  Armour,  C.  J.,  dis- 
cussed in  Legislative  Power  in  Canada  457, 
note  2. 

As  to  a  Dominion  Act  prescribing  a  six 
months'  limitation  for  actions  for  injuries  sus- 
tained for  which  Dominion  railways  are 
responsible,  see  McArthur  v.  Northern,  etc., 
R.  Co.,  17  Ont.  App.  86,  4  Cartw.  559.  Sed 
quart  as  to  the  ratio  decidendi  of  Hagarty,  C. 
J.  And  as  to  the  judgment  of  Osier,  J.  A., 
see  Re  Canadian  Pac.  R.  Co.,  25  Ont.  App. 
72,  73- 

As  to  Dominion  legislation  respecting  pro- 
vincial railways  crossing  Dominion  railways, 
see  the  cases  collected  in  VIII.  D.,  p.  74, 
note. 

Provincial  Legislation  Affecting  Dominion  Rail- 
ways.—  The  Ontario  Workmen's  Compensa- 
tion for  Injuries  Act  was  held  intra  vires  even 
as  applied  to  a  Dominion  railway.  Canada 
Southern  R.  Co.  v.  Jackson,  17  Can.  Sup.  Ct. 
Rep.  316,  4  Cartw.  451.  See  17  Can.  Sup.  Ct. 
Rep.  325,  4  Cartw.  458. 

A  provincial  Act  providing  for  the  seques- 
tration of  the  property  of  a  railway  company 
subsidized  by  the  province,  when  such  com- 
pany was  insolvent,  etc.,  and  that  the  seques- 
trator should  take  possession  and  perform  all 
acts  necessary  for  the  construction,  mainte- 
nance, administration,  and  working  of  the 
railway,  and  if  he  had  not  the  means  at  his 
disposal  for  that,  might  have  the  road  and 
rolling  stock  sold  by  the  sheriff,  was  held  intra 
■vires  even  as  applied  to  a  Dominion  railway 
in  the  absence  of  a  Dominion  law  providing 
for  the  liquidation  of  such  Dominion  railways. 
Nantel  v.  Cie.  C.  F.  de  la  Baie  des  Chaleurs, 
Quebec  L.  R.  9  Super.  Ct.  47,  Quebec  L.  R.  5 
Q.  B.  65.  But  see  per  Hall  and  Wortele,  JJ., 
contra,  same  case.  See  also  Bourgoin  v.  La 
Compagnie  du  Chemin  de  Fer  de  Montreal, 
etc.,  L.  R.  5  App.  381,  1  Cartw.  233. 

As  to  the  sales  of  a  Dominion  railway  under 
a  fi.  fa.  see  Redfield  v.  Wickham,  L.  R.  13 
App.  467- 

The  Ontario  Act  regulating  the  construction 
and  maintenance  of  railway  frogs  for  the 
safety  of  railway  employees  and  the  public 
was  held  ultra  vires  as  applied  to  a  Dominion 
railway,  per  Spragge,  C,  in  Monkhouse  v. 
Grand  Trunk  R.  Co.,  8  Ont.  App.  637,  3 
Cartw.  289.  But  see  8  Ont.  App.  643,  3  Cartw. 
296.  See  also  Washington  v.  Grand  Trunk  R. 
Co.,  24  Ont.  App.  183,  especially  185,  186; 
Clegg  v.  Grand  Trunk  R.  Co.,  10  Ont.  Rep. 
708,  especially  per  Cameron,  C.  J.,  714;  Bar- 
beau  v.  St.  Catherines,  etc.,  Cent.  R.  Co.,  15 
Ont.  Rep.  586;  Toronto,  etc.,  R.  Co.  v.  Kerner, 
■28  Ont.  Rep.  14;  and  as  to  the  Dominion  par- 
liament having  power  to  enact  that  those  in- 
jured by  a  violation  of  the  provisions  of  the 
Dominion  Railway  Act,  framed  for  the  protec- 


tion of  human  life,  shall  have  a  remedy  against 
the  railway  company  or  its  officials,  see  Curran 
v.  G.  T.  R.,  Ont.  App.,  Nov.  15,  1898. 

A  provincial  Act  as  to  fences  on  each  side 
of  a  railway  was  held  ultra  vires  as  regards 
Dominion  railways,  fencing  in  their  case  being 
dealt  with  by  the  Dominion  Railway  Act, 
1888,  as  amended  by  53  Vict.,  c.  28.  Madden 
v.  Nelson,  etc.,  R.  Co.,  5  British  Columbia 
541.  And  see  Hodgins's  Dom.  and  Prov. 
Legisl.  1124,  1272. 

A  Manitoba  Act  requiring  a  license  from  the 
Lieutenant-Governor  to  enable  any  company 
to  hold  lands  in  the  province  was  held  ultra 
vires  as  applied  to  the  Canadian  Pacific  Rail- 
way Co.  Re  Canadian  Pac.  R.  Co.,  7  Mani- 
toba L.  Rep.  389. 

A  provincial  Act  can  authorize  the  construc- 
tion of  a  railway  wholly  within  the  province, 
but  crossing  the  Canadian  Pacific  Railway,  the 
Railway  Committee  of  the  Privy  Council  first 
approving  of  the  mode  and  place  of  crossing. 
In  re  Portage  Extension  of  Red  River  Valley 
R.  Co.,  Cass.  Sup.  Ct.  Dig.  487. 

Railway  corporations  and  other  corporations 
created  by  or  under  the  authority  of  the  Do- 
minion Parliament,  at  all  events  for  other  than 
government  purposes,  ate  not  more  free  from 
municipal  taxation  than  provincial  corpora- 
tion. Leprohon  v.  Ottawa,  40  U.  C.  Q.  B.  499, 
2  Ont.  App.  541,  542,  1  Cartw.  614,  655.  And 
as  to  the  doctrine  of  this  case  generally  see 
IX.  C,  supra. 

A  provincial  Act  requiring  all  the  ratepayers 
of  a  section  to  perform  statute  labor  on  the 
railways  or  commute  was  held  intra  vires,  even 
when  applied  against  a  sectionman  employed 
on  the  Intercolonial  Railway  by  the  Dominion 
government.  Fillmore  v.  Colburn,  28  Nova 
Scotia  292.  It  is  remarked  in  the  judgment 
that  it  was  not  as  though  a  Dominion  Act  had 
been  passed  to  exempt  employees  of  the  Domin- 
ion government  from  performance  of  labor  on 
the  highways,  as  to  which  see  VIII.  D.,  supra. 

A  provincial  Act  authorizing  the  inhabitants 
of  a  parish  to  raise  by  direct  taxation  within 
the  parish  a  subsidy  for  a  certain  railway  was 
held  intra  vires.  Dow  v.  Black,  L.  R.  6  P.  C. 
272,  1  Cartw.  95. 

1.  See  the  last  preceding  note. 

2.  Declarations  under  No.  10,  (c),  of  Section  92, 
B.  N.  A.  Act. —  Railways,  etc.,  with  regard  to 
which  such  declaration  is  made  become  as 
effectually  Dominion  companies  as  if  they  had 
been  originally  incorporated  by  the  Dominion 
Parliament.  Redfield  v.  Wickham,  L.  R.  13 
App.  475  ;  Cie.  du  C.  F.  de  la  Baie  des  Chaleurs 
v.  Nantel,  Quebec  L.  R.  5  Q.  B.  69;  Larsen  v. 
Nelson,  etc.,  R.  Co.,  4  British  Columbia  156. 
See  also  22  Can.  L.  J.  307.  In  Re  Grand  Junc- 
tion R.  Co.,,  45  U.  C.  Q.  B.  316,  317,  6  Ont. 
App.  341,  349,  three  judges  expressed  the 
views  that  a  declaration  under  the  above 
clause  must  be  made  in  express  words.  But 
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(n)  The  Incorporation  of  Companies  with  Provincial  Objects. 
—  Provincial  legislatures  exclusively  can  incorporate  companies  with  provin- 
cial objects,  whether  such  objects  be  public  or  private ;  1  and,  it  would  seem, 
can  also  regulate  rights  arising  as  incident  to  such  incorporation,  and  even 
provide  for  the  dissolution  of  such  companies  and  the  results  consequent 
thereupon.2  The  Dominion  Parliament  alone  can  incorporate  other  com- 
panies.3 But  though  incorporated  for  provincial  objects  only,  provincial  cor- 
porations may,  it  would  seem,  so  far  as  consistent  with  such  objects,  and  if 
the  laws  of  other  countries  permit,  operate  outside  the  province.4  Moreover, 


see  per  James,  J.,  Windsor,  etc.,  R.  Co.  v. 
Western  Counties  R.  Co.,  12  Nova  Scotia  415. 
See  also  with  regard  to  such  declarations  the 
extracts  from  the  verbatim  report  of  the  argu- 
ment in  In  re  Portage  Extension  of  Red  River 
Valley  R.  Co.,  Cass.  Sup.  Ct.  Dig.  487  (A.  S. 
Woodburn,  Ottawa,  1888)  59,  65,  105.  112. 
Mr.  Mowat,  who  was  of  counsel,  contended 
that  the  clause  (No.  10  (c),  section  92,  B.  N. 
A.  Act)  refers  to  works  "  which  the  Domin- 
ion Parliament  might  te  willing  to  undertake 
themselves,  to  sanction  and  to  execute." 

As  to  the  declaration  being  made  in  respect 
to  works  other  than  railways,  see  Bourinot's 
Pari.  Proc.  and  Prac.  (2d  ed.)  672.  See  also  Re 
Grand  Junction  R.  Co.,  45  U.  C.  Q.  B.  317. 
and  Bourinot.  ibid.,  p.  667,  referring  to  46 
Vict.,  c.  24,  D.,  q.  v.  The  Dominion  Parlia- 
ment can,  by  declaration  under  No.  10  (c), 
extend  the  powers  of  a  corporation,  and  give 
it  a  right  of  operation  in  two  or  more  prov- 
inces. Todd's  Pari.  Gov.  in  Brit.  Col.  (2d  ed.) 
482.    See  also  3  Can.  L.  T.  242. 

1.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  'j 
App.  116,  1  Cartw.  281. 

Provincial  Companies  may  have  to  have  re- 
course to  the  Dominion  for  necessary  powers  to 
effectually  execute  the  purpose  for  which  incor- 
porated, as,  e.  g.,  where  this  involves  interfer- 
ence with  navigable  waters.  Hodgins's  Dom. 
and  Prov.  Legisl.,  pp.  379,  1118;  Bourinot's 
Pari.  Proc.  and  Prac.  (2d  ed.)  680.  And  see 
Bourinot's  ibid.,  p.  669  et  seq.  For  a  provincial 
legislature  cannot  give  a  company  rights  in 
respect  to  a  federal  matter,  as,  e.g.,  to  con- 
struct a  bridge  over  a  navigable  river;  see  Re 
Brandon  Bridge,  2  Manitoba  L.  Rep.  14; 
Atty.-Gen.  v.  Victoria,  32  Can.  L.  J.  597;  or  to 
obstruct  by  piers  and  booms  such  a  river,  as  a 
boom  company;  see  Queddy  River  Driving 
Boom  Co.  v.  Davidson,  10  Can.  Sup.  Ct.  Rep. 
222,  3  Cartw.  243,  363,  followed  in  Matter  of 
Provincial  Fisheries,  26  Can.  Sup.  Ct.  Rep. 
515.  Indeed,  any  federal  matter  would  pre- 
sumibly  in  a  greater  or  less  degree  affect  the 
public  as  well  without  as  within  the  province; 
and  this  might  probably  in  all  cases  be  ad- 
vanced as  a  reason  why  such  a  matter  cannot 
be  a  "  provincial  object,"  in  addition  to  the 
fact  of  its  being  federal. 

Similarly  it  would  seem  that  for  a  matter 
constitutionally  provincial  the  Federal  Parlia- 
ment cannot  incorporate  a  company  for  the 
Dominion,  as,  e.  g.,  a  company  of  teachers, 
education  being  vested  in  the  provincial  legis- 
latures by  section  93,  B.  N.  A.  Act.  Citizens' 
Ins.  Co.  v.  Parsons,  4  Can.  Sup.  Ct.  Rep.  310, 
1  Cartw.  329;  Senate  Journal,  1876,  vol.  10, 
pp.  206,  297. 

As  to  provincial  navigation  companies,  see 


Macdougall  v.  Union  Nav.  Co.,  21  L.  C.  Jur.  63, 
2  Cartw.  228;  Union  Nav.  Co.  v.  Couillard,  7 
Rev.  Leg.  215;  Re  Lake  Winnipeg  Transp., 
etc.,  Co.,  7  Manitoba  L.  Rep.  259.  And  see 
VIII.  I.  (10),  supra;  also  IX.  I.  (10),  supra. 

As  to  the  Quebec  Act,  50  Vict.,  c.  28,  incor- 
porating the  Society  of  Jesus,  being  intra 
vires,  see  La  Compagnie  de  Jesus  v.  Mail 
Printing  Co.,  20  Rev.  Leg.  30. 

As  to  its  being  ultra  vires  of  provincial  legis- 
latures to  confer  on  a  Dominion  company  en- 
larged powers  and  franchises,  see  Hodgins's 
Dom.  and  Prov.  Legisl.  5S6. 

As  to  a  provincial  legislature  attempting  to 
incorporate  a  company  with  exclusive  rights 
interfering  with  those  granted  by  a  Dominion 
Act  to  a  Dominion  company,  see  Hodgins's 
ibid.  749. 

The  power  of  provincial  legislatures  to  pass 
special  Acts  of  incorporation,  and  not  merely 
general  laws  under  which  companies  with  pro- 
vincial objects  may  be  incorporated,  seems 
now  universally  conceded.  See,  however,  Re 
Grand  Junction  R.  Co.,  45  U.  C.  Q.  B.  317. 
And  see  Story  on  the  Constitution  of  the 
United  States  (5th  ed.),  vol.  2,  p.  153. 

As  to  applicability  of  Dominion  laws,  as, 
e.  g.,  winding-up  Acts,  to  provincial  com- 
panies, see  VIII.  F.,  supra. 

2.  Re  Dominion  Provident  Benev.,  etc.. 
Assoc.,  25  Ont.  Rep.  big,  per  Armour,  C.  J., 
at  pp.  620,  621. 

See  also  as  to  provisions  in  provincial  char- 
ters as  to  how  notes  and  bills  may  be  made, 
accepted,  or  indorsed  so  as  to  be  binding  on 
the  company,  and  as  to  aliens  being  admissi- 
ble as  shareholders,  Hodgins's  Dom.  and  Prov. 
Legisl.  212,  214,  244b.  See  also  VIII.  I.  (25), 
supra. 

3.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  116,  117,  1  Cartw.  282,  283.  And  see 
VIII.  F.,  supra. 

But  there  may  no  doubt  be  objects  for 
which  only  a  provincial  legislature  could  in- 
corporate a  company  because  of  their  neces- 
sarily provincial  character.  Forsyth  v.  Bury, 
15  Can.  Sup.  Ct.  Rep.  549,  551.  See,  also,  per 
Dorion,  C.  J.,  in  Dobie  v.  Temporalities 
Board,  Doutre  on  the  Constitution  of  Canada 
261,  1  Cartw.  390. 

4.  Ulrich  National  Ins.  Co.,  42  U.  C.  Q. 
B.  158,  citing  Augusta  Bank  v.  Earle,  13  Pet. 
(U.  S.)  519;  Colonial  Bldg.,  etc..  Assoc.  v. 
Atty.-Gen.,  27  L.  C.  Jur.  299,  3  Cartw.  136; 
Clarke  v.  Union  F.  Ins.  Co.,  10  Ont.  Pr.  Rep. 
313,  3  Cartw.  335.  See  also  Chaudiere  Gold 
Min.  Co.  v.  Desbarats,  15  L.  C.  Jur.  52,  53  (in 
App.,  L.  R.  5  P.  C.  283).  On  the  general  sub- 
ject of  corporations  contracting  and  carrying 
on  business  abroad,  sec  Howe  Mach.  Co.  v. 
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a  provincial  corporation  may  doubtless  be  also  incorporated  with  similar  rights 
and  powers  in  other  provinces  by  the  legislatures  of  the  latter.1 

(12)  Solemnization  of  Marriages  in  the  Province.* 

(13)  Property  and  Civil  Rights  in  the  Province.  —  Under  this 
clause,  w  hich  is  No.  13  of  section  92  of  the  British  North  America  Act,  the 
provincial  legislatures  have  general  jurisdiction,  and  they  alone  have  general 
jurisdiction,  over  property  and  civil  rights  in  their  respective  provinces,  in  the 
widest  sense  of  those  words  ;  not  confining  the  words  "  civil  rights  "  to  such 
rights  as  flow  from  the  law,  as,  e.  g.,  the  status  of  persons,  but  including  in  it 
rights  arising  from  contracts.3  But,  as  shown  elsewhere  in  this  article,  this  is 
not  to  be  understood,  on  the  one  hand,  as  meaning  that  they  can  legislate 
upon  any  of  the  subjects  assigned  exclusively  to  the  Dominion  Parliament  by 
section  91  of  the  Act,'*  nor,  on  the  other  hand,  as  meaning  that  the  Dominion 
Parliament  cannot  incidentally  affect  property  and  civil  rights  by  its  legisla- 
tion, so  far  as  such  power  is  implied  in  the  exclusive  power  given  to  it  to 
legislate  in  relation  to  the  subjects  specially  enumerated  in  section  91,  or  so 
far  as  is  required  as  ancillary  to  the  power  to  legislate  effectually  and  com- 
pletely on  such  subjects.5    And,  as  has  also  been  elsewhere  pointed  out,  as, 


Walker,  35  U.  C.  Q.  B.  37;  Canadian  Pac.  R. 
Co.  v.  Western  Union  Tel.  Co.,  17  Can.  Sup. 
Ct.  Rep.  151.  See,  however,  Clement's  Cana- 
dian Constitution  452. 

Ministers  of  justice  have,  however,  always 
taken  strong  ground  that  companies  with 
power  to  transact  business  beyond  the  limits 
of  the  province,  including  fire  and  life  insur- 
ance companies,  Hodgins's  Dom.  and  Prov. 
Legisl.  583,  811,  1052,  1 182;  or  marine  insur- 
ance companies  with  power  to  take  risks  on 
vessels  not  touching  provincial  ports  or  on 
vessels  going  beyond  the  limits  of  the  prov- 
ince, though  the  policies  be  granted  within 
the  limits  of  the  province,  Hodgins's  ibid.  142, 
253,  40,2,  493,  635,  1 162  (see  contrary  view  ex- 
pressed by  *Mr.  Mills,  M.  P.,  Can.  Hans.,  1887, 
pp.  637,  638;  also  see  Bourinot's  Pari.  Proc.  and 
Prac.  (2d  ed.)  676);  or  steamship  companies 
for  the  purpose  of  running  steamers  on  the 
coast  of  the  province  "  and  elsewhere,"  are 
not  companies  "  with  provincial  objects." 
See,  too,  an  article  on  Federal  Extension  of 
Provincial  Charters,  3  Can.  L.  T.  242.  If  this 
be  so,  it  follows  that  for  a  provincial  corpora- 
tion to  carry  on  its  business  outside  the  prov- 
ince must  be  ultra  vires. 

As  to  the  domicil  of  a  corporation,  see 
Dobie  v.  Temporalities  Board,  L.  R.  7  App. 
151,  1  Cartw.  370.  As  to  the  situs  of  shares  in 
company,  see  IX.  I.  (13),  infra. 

1.  Dobie  v.  Temporalities  Board,  Doutre  on 
Constitution  of  Canada  260,  1  Cartw.  388,  389. 

2.  Solemnization  of  Marriages.  —  Under  this 
clause  the  provincial  legislatures  apparently 
have  exclusive  control  of  the  subjects  of  pub- 
lication of  banns  of  marriage  and  marriage 
licenses.  Opinion  of  English  Law  Officers  of 
Crown,  Dom.  Sess.  Pap.,  1877,  No.  89,  p.  340, 
quoted  in  Doutre  on  Constitution  of  Canada 
238.    See  also  VIII.  I.  (26),  supra. 

As  to  power  over  the  subject  of  alimony 
being  in  the  provincial  legislatures  see  Mc- 
Dougall  v.  Campbell,  41  U.  C.  Q.  B.  337,  341. 

3.  Citizens'  Ins.  Co.  v.  Parsons,  L.  R.  7 
App.  109-111,  1  Cartw.  274-276;  Re  Windsor, 
etc.,  R.  Co.,  16  Nova  Scotia  321,  3  Cartw.  398. 

As  to  the  plenary  character  of  all  legislative 
power  in  Canada,  see  supra,  Vli.  (4). 


As  to  legislation  affecting  the  property  and 
civil  rights  in  Canada  of  foreigners  or  British 
subjects  resident  abroad,  see  supra,  VIII.  A. 

As  to  provincial  legislatures  dealing  under 
this  clause  with  the  same  matters  as  the  Do- 
minion Parliament  could  deal  with  legislating 
under  some  other  aspect,  see  supra,  VII.  (11). 

As  to  provincial  power  under  this  clause  in 
relation  to  Imperial  and  Dominion  companies, 
see  supra,  IX.  C. 

As  to  the  right  of  voting  for  members  of  the 
Dominion  Parliament  falling  within  the  cate- 
gory not  of  civil  rights  in  the  province,  but  of 
electoral  rights  in  Canada,  see  Re  North 
Perth,  21  Ont.  Rep.  538,  especially  542.  See  also 
Doyle  v.  Bell,  n  Ont.  App.  326,  3  Cartw.  297. 

As  to  legislation  respecting  forfeiture  of 
goods  of  a  felon,  see  Dumphy  v.  Kehoe,  21 
Rev.  Leg.  119.  Queere  &s  to  Dominion  Parlia- 
ment not  having  also  a  power  of  legislation  on 
this  subject  as  incidental  to  its  power  over 
criminal  law. 

For  an  attempt  to  attach  a  special  signifi- 
cance to  No.  13  of  section  92,  B.  N.  A.  Act, 
see  Reg.  v.  Fredericton,  19  New  Bruns.  169, 
170. 

As  to  the  principle  laid  down  on  the  recent 
Fisheries  Appeal  by  the  Privy  Council,  see 
note  3  following. 

4.  See  supra,  VII.  (9). 

5.  See  supra,  VIII.  D. ;  also  supra,  VIII.  I. 
(21). 

In  Reg.  v.  Robertson,  6  Can.  Sup.  Ct.  Rep. 
134,  2  Cartw.  107,  a  principle  is  laid  down  that 
we  are  not  to  assume,  without  express  words 
or  unavoidable  implication,  that  it  was  the  in- 
tention of  the  Imperial  legislature  to  confer 
upon  the  Dominion  Parliament  the  power  to 
encroach  upon  private  and  local  rights  of  prop- 
erty, which  by  other  sections  of  the  Act  have 
been  specially  confided  to  the  protection  and 
disposition  of  another  legislature.  This  is 
rested  on  a  supposed  analogy  to  the  well- 
recognized  principle  in  regard  to  the  interpre- 
tation of  statutes,  that  we  are  to  assume  noth- 
ing calculated  to  impair  private  rights  of 
ownership,  unless  compelled  to  do  so  by  ex- 
press words  or  necessary  implication.  See 
further,  with  regard  to  it,  and  also  with  regard 
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on  the  one  hand,  the  operation  of  provincial  Acts  respecting  property  and 
civil  rights  in  the  province,  or  other  provincial  subjects,  may  be  interfered 
with  by  reason  of  the  operation  of  Dominion  Acts,1  so  also  Dominion  Acts 
may  be  interfered  with  by  reason  of  the  operation  of  Acts  of  the  provincial 
legislatures, a  though  Dominion  legislation,  whether  on  one  of  the  enumerated 
classes  in  section  91,  or  by  way  of  provisions  properly  ancillary  to  legislation 
on  one  of  the  said  enumerated  classes,  will  override  and  place  in  abeyance 
provincial  legislation  which  directly  conflicts  with  it.3  Subject  to  these  limi- 
tations, however,  a  provincial  legislature  has,  under  the  clause  now  under  con- 
sideration, exclusive  power  to  make  lawrs  in  relation  to  such  property  and 
civil  rights  as  have  a  local  position  within  the  province.4    But  it  has  no  such 


to  the  principle  laid  down  in  the  recent  Fish- 
eries Case  by  the  Privy  Council,  Atty.-Gen.  v. 
Atty.-Gen.,  [1898]  A.  C.  700,  as  to  legisla- 
ture's not  being  able  to  confer  upon  others 
proprietary  rights  where  it  possesses^  none 
itself,  supra,  V.  B.  (i),  note  I.  And  as  to  the 
latter,  see  also  Dobie  v.  Temporalities  Board, 
L.  R.  7  App.  151,  1  Cartw.  370. 

As  to  provincial  legislatures  not  having 
power  to  legislate  in  relation  to  such  property 
and  civil  rights  as  are  necessary  to  the  exist- 
ence of  a  Dominion  object,  see  Dobie  v.  Tem- 
poralities Board,  3  Leg.  N.  (Canada)  248,  1 
Cartw.  381,  382;  also  Bourgoin  v.  La  Com- 
pagnie  du  Chemin  de  Fer  de  Montreal,  etc., 
L.  R.  5  App.  381,  1  Cartw.  233.  See,  how- 
ever, IX.  C,  supra. 

1.  See  supra,  VIII.  C.  and  D. 

2.  See  supra,  IX.  C. 

3.  See  supra,  VIII.  C. 

4.  Property  and  Civil  Rights  Within  the  Prov- 
ince. —  Thus  a  law  which  prohibits  retail 
transactions  and  restricts  the  consumption  of 
liquor  within  the  ambit  of  the  province,  and 
does  not  affect  transactions  in  liquor  between 
persons  in  the  province  and  persons  in  other 
provinces  or  in  foreign  countries,  might  be 
authorized  as  a  law  in  relation  to  property 
and  civil  rights  in  the  province.  Atty.-Gen. 
v.  Atty.-Gen.,  [1896]  App.  364,  365,  5  Cartw. 
3'4,  315- 

Aliter,  it  would  seem,  as  to  an  enactment  pro- 
hibiting sale  for  delivery  in  an  adjoining  prov- 
ince. Atty.-Gen.  v.  Atty.-Gen.,  [iSgd]  App. 
368,  5  Cartw.  318,  319.  At  the  same  time  it  is 
a  little  hard  to  understand  why  a  provincial 
Lgislature  should  not  have  power  to  enact, 
with  regard  to  any  property  locally  situate  in 
the  province,  that  it  shall  not  be  taken  out  of 
the  province.  See  Cooley's  Constitutional 
Limitations  (6th  ed.)  149. 

Section  121  of  the  B.  N.  A.  Act  is  obviously, 
it  would  seem,  alio  intuitu  and  aimed  against 
interprovincial  tariffs. 

Doraicil  of  Owner  as  Affecting  the  Question  of 
Power.  —  In  some  Ontario  cases  it  has  been 
held  or  suggested  that  the  maximswoW/w  per- 
sonam  sequuntur  and  mobilia  ossibus  inharent  in 
some  way  apply  to  legislative  power  under  the 
clause  we  are  dealing  with,  and  that  it  does  not 
extend  to  personal  or  movable  property  and 
civil  rights,  though  situate  within  the  province, 
if  the  owner  of  them  be  domiciled  in  another 
province  or  abroad.  Re  Goodhue,  19  Grant's 
Ch.  (U.  C.)  366,  1  Cartw.  560.  See  especially 
19  Grant's  Ch.  (U.  C.)  452,  1  Cartw.  573.  574; 
Jones  v.  Canada  Cent.  R.  Co.,  46  U.  C.  Q.  B. 
250,  1  Cartw.  777.    But  these  maxims  certainly 


can  in  themselves  afford  no  explanation  why 
they  should  apply  to  restrict  legislative  power. 
Dicey's  Conflict  of  Laws  787.  See  also  ibid. 
12-15,  3I8,  319;  Clement's  Canadian  Constitu- 
tion 463.  And  it  is  submitted  with  confidence 
that  they  can  in  no  way  control  or  restrict  the 
power  of  the  provincial  legislatures  over  an 
area  and  subject-matter  over  which,  apart 
from  these  maxims,  they  would  have  jurisdic- 
tion. In  other  words,  if  "  property  and  civil 
rights  "  have  such  a  local  position  in  the  prov- 
ince that  the  legislative  arm  can  reach  them, 
the  provincial  legislature  has,' subject  to  the 
limitations  pointed  out  in  the  text,  jurisdiction 
over  them  under  the  clause  in  question,  no 
matter  where  the  domicil  of  the  owner  may 
be.  And  see  Nickle  v.  Douglas,  35  U.  C.  Q. 
B.  145. 

There  is  some  analogy  in  this  contention, 
and  in  the  view  thus  suggested  of  the  power 
of  provincial  legislatures,  to  the  rule  in  regard 
to  the  jurisdiction  of  courts  in  England  in  re- 
spect to  grants  of  probate  and  administration. 
See  Dicey's  Conflict  of  Laws  315,  322,  323. 
And  in  determining  the  local  situation  of  debts 
and  choses  in  action  for  the  purposes  of  No. 
13  of  section  92  of  the  B.  N.  A.  Act,  the  cases 
on  the  subject  of  where  the  courts  of  probate 
have  jurisdiction  may  prove  of  assistance. 
Compare  Dicey  ibid.  379,  note  I. 

Situs  of  Property  and  Civil  Rights.  —  As  to 
situs  of  shares  in  a  partnership  business,  see 
Nickle  v.  Douglas,  37  U.  C.  Q.  B.  61,  62,  71; 
Dicey  ibid.  321.  As  to  shares  in  companies, 
see  Nickle  v.  Douglas,  35  U.  C.  Q.  B.  126,  37 
U.  C.  Q.  B.  51;  Brantford  v.  Ontario  Invest. 
Co.,  15  Ont.  App.  605;  Auy.-Cen.  v.  New 
York  Breweries  Co.,  [1898],  1  Q.  B.  205.  As 
to  debts  and  choses  in  action,  see  Dicey  ibid. 
319,  320,  533. 

Property  and  civil  rights  of  a  railway  which, 
though  authorized  to  extend  beyond  the  prov- 
ince and  connect  with  lines  without  the  prov- 
ince, yet  had  as  a  matter  of  fact  not  done  so, 
but  operated  wholly  within  the  province,  were 
held  within  the  jurisdiction  of  the  provincial 
legislatures  under  No.  13  of  section  92,  and 
this  though  all  or  nearly  all  the  shareholders 
and  creditors  were  outside  the  province.  Re 
Windsor,  etc.,  R.  Co.,  16  Nova  Scotia  322,  323, 
3  Cartw.  399. 

See  also  as  to  this  clause  Cowan  v.  Wright, 
23  Grant's  Ch.  (U.  C.)  616,  626;  Gower  v. 
Joyncr,  32  Can.  L.  J.  492,  17  Can.  L.  T.  29S; 
and  Clarkson  v.  Ontario  Bank,  15  Ont.  App. 
190,  4  Cartw.  527,  as  to  which  last  case,  it  is 
submitted,  the  Act  in  question  only  controlled 
the  rights  of  extra-provincial  creditors  so  far 
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power  In  relation  to  property  and  civil  rights  having  their  local  position  in 
.mother  province;  and  if,  in  any  case,  it  cannot  legislate  in  relation  to  the  one 
without  at  the  same  time  legislating  in  relation  to  the  other,  that  is  a  case 
beyond  its  powers  of  legislation  altogether.1 

(14)  The  Administration  of  Justice  in  the  Province,  Including 
the  Constitution,  Maintenance,  and  Organization  of  Provincial. 
Courts,  Both  of  Civil  and  of  Criminal  Jurisdiction,  and  Including 
Procedure  in  Civil  Matters  in  Those  Courts.  —  Under  this  clause  (No. 
14  of  section  92  of  the  British  North  America  Act)  the  provincial  legislatures 
alone  have  general  jurisdiction  over  the  administration  of  justice  in  the  prov- 
ince, but  this  is  not  to  be  understood  as  preventing  the  Dominion  Parliament 
dealing  with  the  matter  so  far  as  is  necessary  to  the  complete  and  effectual 
exercise  of  its  enumerated  powers.2  Moreover,  under  section  101  of  the  Brit- 
ish North  America  Act,  the  Dominion  Parliament  may  provide  for  the  estab- 
lishment of  any  additional  courts  for  the  better  administration  of  the  laws  of 
Canada.3  Thus  the  administration  of  justice  in  the  province  is  only,  strictly 
speaking,  exclusively  in  the  provincial  legislatures  in  respect  to  the  matters 
assigned  to  them  by  section  92  of  the  Act.4 


as  such  creditors  might  seek  payment  of  their 
debts  against  the  property  of  an  insolvent  per- 
son within  the  province;  and  it  seems  quite 
consistent  with  principle  that  so  far  as  outside 
creditors  seek  their  remedy  within  the  prov- 
ince, they  are  subject  to  the  law  of  the  prov- 
ince. See  Atty.-Gen.  v.  Atty.-Gen.,  [1894] 
App.  198,  5  Cartw.  277;  Low  v.  Routledge,  L. 
R.  1  Ch.  46,  47. 

The  Minister  of  Justice  objected,  as  might 
be  expected,  to  a  provincial  Act  authorizing 
the  sale,  by  the  Attorney-General  as  adminis- 
trator, of  real  estate  situate  outside  the  prov- 
ince of  intestates  dying  without  known 
relations  in  the  province.  Hodgins's  Dom.  and 
Prov.  Legisl.  151,  156,  157. 

It  is  submitted  that  if  a  person  domiciled  in 
Ontario  owns  property  in  Quebec,  not  only  is 
his  property,  though  it  may  be  personal  and 
movable,  to  be  deemed  to  be  in  Quebec 
within  the  meaning  of  No.  13  of  section  92  of 
B.  N.  A.  Act,  but  his  right  to  that  property 
is  also  a  "  civil  right  "  in  Quebec  within  the 
meaning  of  that  clause.  Yet  see  Dobie  v. 
Temporalities  Board,  L.  R.  7  App.  151,  1 
Cartw.  370;  Atty.-Gen.  v.  Atty.-Gen.,  [1898] 
App.  713;  and  supra,  VII.  (4). 

1.  Dobie  v.  Temporalities  Board,  L.  R.  7 
App.  136,  1  Cartw.  351;  Atty.-Gen.  v.  Atty.- 
Gen.,  [1896]  App.  366,  367,  5  Cartw.  316,  317. 
The  result  of  the  decision  in  the  Dobie  Case 
was  the  passage  of  45  Vict.,  c.  124,  D.  See 
also  45  Vict.,  c.  123  and  c.  125,  and  Bourinot's 
Pari.  Proc.  and  Prac.  (1st  ed.)  90. 

2.  See  supra,  VIII.  D.,  note  2,  p.  73. 

3.  As  to  section  101  of  B.  N.  A.  Act,  see 
supra,  VIII.  E.,  note  2,  p.  77. 

4.  Provincial  Power  over  Administration  of 
Justice  in  the  Province.  —  See  Shields  v.  Peak, 
8. Can.  Sup.  Ct.  Rep.  591,  31  U.  C.  C.  P.  122;  6 
Ont.  App.  651,  3  Cartw.  280;  Valin  v.  Langlois, 
3  Can.  Sup.  Ct.  Rep.  15,  64,  1  Cartw.  172,  200; 
Thrasher  Case,  1  British  Columbia  (pt.  1)  226; 
Dubuc  v.  Vallee,  5  Quebec  L.  Rep.  42.  As  to 
legislation  respecting  admissibility  of  evi- 
dence, proof  of  documents,  etc.,  see  McKilli- 
gan  v.  Machar,  3  Manitoba  L.  Rep.  418;  Reg. 
v.  Roddy,  41  U.  C.  Q.  B.  291,  1  Cartw.  709;  as 

1 


to  which,  however,  see  Weiser  v.  Heintzman, 
15  Ont.  Pr.  Rep.  407;  andsupra,  VII.  9,  note  6. 

As  to  provincial  legislatures  having  no 
power  to  confer  divorce  jurisdiction  on  a  court, 
see  Scott  v.  Scott,  4  British  Columbia  316. 

As  to  a  provincial  legislature  not  having- 
power  to  give  a  right  of  appeal  to  the  Supreme 
Court  of  Canada  by  providing  that  the  opinion 
of  the  provincial  court  on  a  reference  by  the 
Lieutenant-Governor  of  any  matter  he  thinks 
fit  so  to  refer  shall  be  a  judgment,  see  Union 
Colliery  Co.  v.  Atty.-Gen.,  27  Can.  Sup.  Ct. 
Rep.  637. 

As  to  Acts  for  enforcing  judgments  by  im- 
prisonment in  cases  of  fraud,  see£xp.  Ellis, 
17  New  Bruns.  593,  2  Cartw.  527.  Compare 
Gower  v.  Joyner,  32  Can.  L.  J.  492,  17  Can.  L. 
T.  298:  Johnston  v.  Poyntz,  14  Nova  Scotia 
193,  2  Cartw.  416. 

As  to  authorizing  the  sequestration  of  the 
property  of  a  railway,  whether  Dominion  or 
provincial,  when  it  is  insolvent,  has  not  com- 
plied with  its  charter,  or  has  ceased  to  work, 
see  Nantel  v.  Cie.  du  C.  F.  de  la  Baie  des 
Chaleurs,  Quebec  L.  R.  9  Super.  Ct.  47,  Que- 
bec L.  R.  5  Q.  B.  65. 

As  to  the  House  of  Assembly  constituting 
itself  a  court  of  record  for  the  trial  of  libels 
upon  members  and  offenses  against  the  order 
or  obstructing  the  business  of  the  House,  see 
Fielding  v.  Thomas,  [1896]  App.  600,  5  Cartw. 
398- 

As  to  what  are  "  provincial  courts,"  see 
supra,  VIII.  E.,  note  2  on  p.  76. 

As  to  the  appointment  of  provincial  judicial 
officers  under  this  clause,  see  supra,  VI.  (3), 
note. 

As  to  provincial  control  over  Dominion 
judicial  officers,  see  supra,  VIII.  E.,  note. 

As  to  Dominion  power  over  provincial 
courts,  see  supra,  VIII.  E. 

As  to  the  Governor-General's  power  over 
appointment  of  Superior  and  County  Court 
judges  under  section  96  of  the  B.  N.  A.  Act, 
see  supra,  VI.  (3),  note. 

As  to  Acts  -regulating  legal  proceedings 
against  persons  resident  abroad,  see  supra, 
VIII.  A.,  note. 
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(15)  The  Imposition  of  Punishment  by  Fine,  Penalty,  or  Imprison- 
ment for  Enforcing  Any  Law  of  the  Province  Made  in  Relation 
to  Any  Matter  Coming  Within  Any  of  the  Classes  of  Subjects 
Enumerated  in  This  Section.  —  This  provincial  power  may  be  read  as  an 
exception  or  modification  of  No.  27  of  section  91  of  the  British  North  America 
Act,  which  places  the  criminal  law  in  the  exclusive  power  of  the  Dominion 
Parliament.1  Under  it  provincial  legislatures  may,  it  would  seem,  legislate 
against  an  act  or  course  of  conduct  in  its  civil  aspect,  and  impose  sanctions  for 
the  observance  of  the  law,  which  Parliament  has  also  legislated  against,  in  a 
different  aspect,  as  a  crime.2  Moreover,  they  have  the  right  to  regulate  the 
procedure  under  their  own  penal  laws,  although  procedure  in  criminal  matters 
is,  by  No.  27  of  section  91,  assigned  to  Parliament.3  They  can  delegate  their 
powers,  as  for  example,  intrust  to  a  board  of  commissioners  authority  to 
enact  regulations  in  the  nature  of  by-laws  and  municipal  regulations  of  a 
merely  local  character  for  the  government  of  taverns,  and  thereby  to  create 
offenses  and  annex  penalties  thereto;4  and  may  impose  hard  labor  as  a  pun- 
ishment.5 

(16)  Generally  All  Matters  of  a  Merely  Local  or  Private 
Nature  in  the  Province.  — This  clause,  which  is  No.  16  of  section  92  of 
the  British  North  America  Act,  appears  to  have  the  same  office  which  the 
general  enactment  with  respect  to  matters  concerning  the  peace,  order,  and 
good  government  of  Canada,  so  far  as  supplementary  of  the  enumerated  sub- 
jects, fulfils  in  section  91. 6  It  assigns  to  the  provincial  legislatures  all  matters 
in  a  provincial  sense  local  or  private,  which  have  been  omitted  from  the  pre- 
ceding enumeration,  and,  although  its  terms  are  wide  enough  to  cover,  they 
were  obviously  not  meant  to  include,  provincial  legislation  in  relation  to  sub- 
jects already  enumerated.7  Legislation  relates  to  matters  of  a  merely  local 
or  private  nature  in  the  province  "  within  the  meaning  of  this  clause,  if, 


As  to  provincial  legislatures  having  no  power 
to  legislate  in  reference  to  proceedings  taken 
under  Dominion  Acts,  see  supra,  VII.  (9), 
note. 

As  to  the  word  "  maintenance  "  in  No.  14  of 
section  92  of  B.  N.  A.  Act,  implying  rights  of 
taxation,  see  supra,  IX.  I.  (9),  note  3  on  p.  104. 

As  to  what  is  procedure  in  criminal  matters, 
as  distinguished  from  the  constitution,  main- 
tenance, and  organization  of  provincial  courts 
of  criminal  jurisdiction,  see  supra,  VIII.  I.  (27), 
note. 

As  to  the  provincial  power  to  regulate  pro- 
cedure under  provincial  penal  laws,  see  supra, 
VII.  (9),  note  3  on  p.  66. 

1.  Punishment  by  Fine,  Imprisonment,  etc.  — 
Reg.  v.  Hodge,  7  Ont.  App.  274,  3  Cartw.  179; 
Reg.  v.  Boardman,  30  U.  C.  Q.  B.  556,  1 
Cartw.  679.  And  see  supra,  V.  B.  (1),  note  I  on 
p.  54,  and  VIII.  I.  (27). 

2.  See  supra,  VII.  (n),  and  VIII.  I.  (27), 
note  5. 

3.  See  supra,  VII.  (9),  note  3  on  p.  66. 

4.  Hodge  v,  Reg.,  L.  R.  9  App.  117,3  Cartw. 
144;  Atty.-Gen.  v.  Milne,  2  British  Columbia 
196.  The  holding  in  Tarte  v.  Beique,  Mon- 
treal L.  R.  6  Super.  Ct.  296,  limiting  the  power 
of  delegation,  seems  unsustainable.  See  the 
case  reversed  on  appeal  sub  nom.  Turcotte  v. 
Whalen,  Montreal  L.  R.  7  Q.  B.  263. 

5.  Hodge  v,  Reg.,  L.  R.  9  App.  133,  3  Cartw. 
164.  It  had  been  held  otherwise  in  Poitras  v. 
Quebec,  9  Rev.  Leg.  531.  See  also  Rep.  v. 
Hodge,  7  Ont.  App.  246,  2  Cartw.  576.  They 
can  also  impose  both  fine  and  imprisonment. 
Paige  v,  Griffith,  i&  L.  C.  Jur.  119,  2  Cartw. 


324.  For  contrary  view,  see  Ex  p.  Papin,  15 
L.  C.  Jur.  334,  16  L.  C.  Jur.  319,  2  Cartw.  320- 
322. 

As  to  the  power  of  the  legislature  over  the 
appropriation  and  disposition  of  fines  imposed, 
see  Bennett  v.  Pharmaceutical  Assoc.,  1  Dorion 
(Quebec)  336,  2  Cartw.  250;  Hodg.  Dom.  and 
Prov.  Legisl.  1107;  and  report  of  Minister  of 
Justice  on  Ordinances  of  North-West  Terri- 
iories,  dated  August  12,  1898. 

In  the  argument  in  Russell  v.  Reg.,  L. 
R.  7  App.  829,  2  Cartw.  12,  a  verbatim  re- 
port of  which  is  in  the  Department  of 
Justice  at  Ottawa,  considerable  discussion 
arose  among  members  of  the  board  whether 
No.  15  of  section  92  of  the  B.  N.  A. 
Act  applied  to  No.  16,  not  merely  because  of 
its  position,  but  on  the  ground  suggested  by 
Sir  Barnes  Peacock,  that  No.  16  is  not  one  of 
the  "  subjects  enumerated  in  this  section," 
but  "  is  general,  and  therefore  the  15th  clause 
is  put  in  before  the  16th."  Their  lordships 
finally  came  round  to  the  conclusion  that  No. 
16  must  be  considered  one  of  the  "  subjects 
enumerated,"  resting  this,  however,  on  the 
concluding  clause  of  section  91,  which  they 
there  considered  as  referring  expressly  to  No. 
16.  Sec,  however,  as  to  this,  supra,  VIII.  I.  (/>). 

6.  Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  365, 
5  Cartw.  315.  As  to  the  general  Dominion 
power,  see  supra,  VIII.  H. 

7.  Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  365, 
5  Cartw.  315.  Thus  it  contains  a  general 
residtiarv  gift  of  power  over  all  matters  of  a 
merely  local  or  private  nature  in  the  province 
not  already  enumerated. 
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though  it  may  be  intended  to  operate  over  the  whole  province,1  it  neverthe- 
less relates  to  matters  of  merely  local  or  private  interest  in  the  province,  and 
does  not  touch  by  its  immediate  and  direct  operations  those  outside  the  prov- 
ince,8 and  of  course  does  not  invade  the  exclusive  jurisdiction  of  the  Domin- 
ion Parliament  over  the  subject-matters  enumerated  in  section  91. 3  Provincial 
legislatures,  then,  may  legislate  under  this  clause  in  a  merely  local  or  private 


1.  "  Local  does  not  mean  local  in  a  spot 
in  a  province,  but  local  in  the  sense  of  con- 
fined within  the  boundaries  of  the  province;" 
"  the  locality  of  each  province  is  the  area  of 
which  it  consists."  Per  Lords  Herschell  and 
Watson  on  argument  on  Liquor  Prohibition 
Appeal,  printed  report,  170,  312.  Compare  ibid. 
152,  171- 

For  examples  of  legislation  under  the  clause 
in  question,  see  note  3,  infra.  At  one  time  it 
was  contended  that  the  reference  was  to  what 
are  known  in  England  as  local  or  private  Acts, 
that  is,  Acts  affecting  particular  localities  and 
particular  matters  in  those  localities.  And  so 
on  the  argument  in  Hodge  v.  Reg.,  Dom. 
Sess.  Pap.  1884,  vol.  17,  No.  30,  pp.  61,  64; 
Reg.  v.  Robertson,  3  Manitoba  L.  Rep.  620. 

2.  See  Legislative  Power  in  Canada,  578, 
579.  655-659,  where  expressions  to  this  effect 
of  various  members  of  the  Privy  Council  are 
quoted  from  the  verbatim  reports  of  arguments 
before  them.  Compare  also  Atty.-Gen.  v.  Atty. 
Gen.,  [1896]  App.  361,  5  Cartw.  311;  Reg.  v. 
Robertson,  3  Manitoba  L.  Rep.  621,  622;  Ex  p. 
Dansereau,  19  L.  C.  Jur.  237,  2  Cartw.  199. 

3.  See  VII.  (9),  note  5,  supra.  In  In  re  Pro- 
vincial Fisheries,  26  Can.  Sup.  Ct.  Rep.  444, 
Strong,  C.  J.,  held  that  under  this  clause  pro- 
vincial legislatures  might  regulate  times  and 
modes  of  fishing  in  provincial  waters,  subject 
to  any  Dominion  legislation  in  relation  to  sea, 
coast,  and  inland  fisheries;  but  Gwynne,  J., 
dissented,  unless  such  provincial  Act  were 
passed  for  the  purpose  of  aiding  in  the  protec- 
tion of  fisheries  as  provided  by  Dominion  Act. 
26  Can.  Sup.  Ct.  Rep.  545.  On  appeal  [1898] 
App.  715,  716,  the  Privy  Council  held  against 
the  view  of  Strong,  C.  J. 

In  cases  where  Parliament  has  legislated 
under  its  general  power  of  legislation,  as  dis- 
tinguished from  the  enumerated  powers,  there 
would  seem  to  be  nothing  to  prevent  a  prov- 
ince supplementing  its  legislation  by  legisla- 
tion in  pari  maierid  to  meet  the  special  wants 
of  that  particular  locality.  Per  Lord  Herschell 
on  the  argument  on  the  Liquor  Prohibition 
Appeal,  printed  report,  165-167.  See  Legisla- 
tive Power  in  Canada,  507-509.  And  gen- 
erally, as  to  provincial  legislation  in  aid  of 
Dominion,  see  supra,  VII.  (9),  note. 

Provincial  Acts  under  No.  16  of  Section  92,  B. 
N.  A.  Act.  —  Liquor  License  Act  empowering 
license  commissioners  to  make  regulations  as 
to  the  conditions  and  qualifications  requisite 
to  obtain  tavern  licenses  for  the  retail  of 
spirituous  liquors  within  the  municipalities  of 
the  province;  Hodge  v.  Reg.,  L.  R.gApp.  117, 
3  Cartw.  144;  and  compare  Reg.  v.  Taylor,  36 
U.  C.  Q.  B.  215,  216.  Act  prohibiting  retail 
transactions  in  respect  to  the  sale  of  intoxicat- 
ing liquor  and  restricting  the  consumption  of 
liquor  within  the  ambit  of  the  province,  but 
not  affecting  transactions  in  liquor  between 
persons  in  the  province  and  persons  in  other 


provinces  or  in  foreign  countries;  Atty.-Gen.  v. 
Atty.-Gen.,  [1896]  App.  364,  365,  5  Cartw.  314, 
315;  and  see  Legislative  Power  in  Canada, 
652-3.  Act  prohibiting  the  manufacture  of 
intoxicating  liquors  in  the  province,  where  the 
manufacture  was  carried  on  under  such  cir- 
cumstances and  conditions  as  to  make  its  pro- 
hibition a  merely  local  matter  in  the  province; 
Atty.-Gen.  v.  Atty.-Gen.,  [1896]  App.  371,  5 
Cartw.  322.  Act  authorizing  the  inhabitants 
of  a  parish  to  raise  by  direct  taxation,  within 
the  parish,  a  subsidy  for  a  certain  railway; 
Dow  v.  Black,  L.  R.  6  P.  C.  282,  1  Cartw.  108. 
Act  to  impose  a  fixed  commutation  ~p{  their 
existing  rights  upon  members  of  a  benefit 
society,  to  relieve  a  condition  of  financial 
embarrassment  of  the  society;  L:Union  St. 
Jacques  de  Montreal  v.  Belisle,  L.  R.  6  P.  C. 
31,  1  Cartw.  63;  compare  Re  Windsor,  etc.,  R. 
Co.,  16  Nova  Scotia  312,  3  Cartw.  387.  Act 
regulating  the  killing  and  possession  of  game 
at  certain  seasons  of  the  year;  Reg.  v.  Robert- 
son, 3  Manitoba  L.  Rep.  613;  but  see  Hodg- 
ins's  Dom.  and  Prov.  Legisl.  929,  930,  1121; 
see  also  Reg.  v.  Boscowitz,  4  British  Columbia 
132.  Acts  for  the  preservation  of  the  public 
health  within  the  province,  excepting  as  re- 
gards "quarantine  and  the  establishment  and 
maintenance  of  marine  hospitals,"  placed  by 
No.  11  of  section  91  of  the  B.  N.  A.  Act,  under 
the  exclusive  Dominion  jurisdiction;  Rinfret 
v.  Pope,  12  Quebec  L.  Rep.  303,  313;  see  also 
as  to  sanitary  legislation  La  Municipalit6  du 
Village  St.  Louis  v.  La  Cite  de  Montreal, 
Montreal  L.  R.  2  Super.  Ct.  218;  Bolland  v. 
Dugas,  15  Rev.  Leg.  266;  Dooley  v.  La  Cour 
du  Recorder,  Quebec  L.  R.  6  Super.  Ct.  126; 
Pillow  v.  Montreal,  Montreal  L.  R.  1  Q.  B. 
409;  Bourinot's  Pari.  Proc.  and  Prac.  (2d  ed.) 
674.  Act  relating  to  a  ferry  running  between 
two  points  in  a  province,  and  the  right  of  fer- 
riage; Longueuil  Nav.  Co.  v.  Montreal,  Mont- 
real L.  R.  3  Q.  B.  190,  15  Can.  Sup.  Ct.  Rep. 
574,  4  Cartw.  375,  388;  Dinneri'.  Humberstone, 
26  Can.  Sup.  Ct.  Rep.  266,  267.  See  also 
Cleveland  v.  Melbourne,  4  Leg.  N.  (Canada) 
277,  2  Cartw.  241.  Compare  also  Gordon  v. 
Fuller,  5  U.  C.  Q.  B.  O.  S.  182. 

If  legislation  interferes  with  the  Dominion 
revenue  and  excise,  such  as  the  prohibition  of 
the  importation  of  liquors  into  the  province, 
such  legislation,  it  would  seem,  cannot  be  said 
to  relate  to  "  matters  of  a  merely  local  or 
private  nature  in  the  province."  Atty.-Gen. 
v.  Atty.-Gen.,  [1896]  App.  371,  5  Cartw.  322. 

The  mere  fact  that  it  is  provided  in  an  Act 
that  it  shall  come  into  force  in  such  localities 
only  in  which  it  shall  be  adopted  in  a  certain 
prescribed  measure,  or,  in  other  words,  by 
local  option,  does  not  convert  it  into  legislation 
in  relation  to  matters  of  a  merely  local  or 
private  nature  in  the  province  within  No.  16  of 
section  92,  B.  N.  A.  Act.  Russell  v.  Reg.,  L. 
R.  7  App.  841,  842,  2  Cartw.  24,  26. 
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way  in  the  province,  on  all  matters,  other  than  the  enumerated  Dominion  sub- 
jects, which  admit  of  such  merely  local  or  private  treatment,  and  may  exclu- 
sively so  legislate.  But  inasmuch  as  the  exclusive  power  of  legislation  thus 
given  is  over  such  matters  qua  their  merely  local  or  private  nature,  if  they  par- 
take also  of  a  general  nature  —  or,  in  other  words,  if  in  another  aspect  they 
assume  the  form  of  matters  affecting  the  peace,  order,  and  good  government 
of  the  whole  Dominion,1  or,  it  may  be,  of  more  than  one  province,2  there  is 
nothing  to  prevent  Parliament  legislating  upon  such  matters  in  this  latter 
aspect  under  its  general  residuary  power  conferred  by  section  91.3  Obviously 
there  is  nothing  in  this  inconsistent  with  the  provision  of  section  91  that  the 
general  Dominion  power  of  legislation  does  not  extend  to  matters  coming 
within  the  classes  of  subjects  assigned  exclusively  to  the  legislatures  of  the 
provinces. 

X.  Legislative  Power  ovee  Education.  —  By  section  93  of  the  British 
North  America  Act  it  is  provided  'as  follows: 

''93.  In  and  for  each  province  the  legislature  may  exclusively  make  laws  in 
relation  to  education,  subject  and  according  to  the  following  provisions:  4 

"(1)  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or  privilege 
with  respect  to  denominational  schools  which  any  class  of  persons  have  by  law 
in  the  province  at  the  union.5 


1.  Some  matters  in  their  origin  local  and 
provincial  may  attain  such  dimensions  as  to 
affect  the  body  politic  of  the  Dominion,  and  to 
justify  the  Dominion  Parliament  in  passing 
laws  for  their  regulation  or  abolition  in  the  in- 
terest of  the  Dominion.  Atty.-Gen.  v.  Atty.- 
Gen.,  [1896]  App.  361,  5  Cartw.  311. 

2.  See  supra,  VIII.  B. 

3.  See  words  of  Sir  H.  Davey  on  the  argu- 
ment in  Hodge  v.  Reg.,  Dom.  Sess.  Pap.  1884, 
vol.  17,  No.  30,  pp.  99,  100,  quoted  in  Legisla- 
tive Power  in  Canada,  358,  360.  See  also 
Legislative  Power  in  Canada  360,  note  I,  384, 
410. 

On  the  general  subject  of  the  aspect  of  leg- 
islation as  determining  its  constitutionality, 
see  supra,  VII.  (11). 

As  to  provincial  legislatures  not  being  inca- 
pacitated from  enacting  a  law  otherwise  within 
their  proper  competency  merely  because  the 
Dominion  Parliament  might,  if  it  saw  fit  so  to 
do,  pass  a  general  law  which  would  embrace 
within  its  scope  the  subject-matter  of  the  pro- 
vincial Act,  see  supra,  IX.  D. 

As  to  the  right  to  impose  taxation  under  No. 
16  of  section  92,  B.  N.  A.  Act,  see  supra,  IX. 
I-  (9)- 

4.  Education.  —  As  to  collegiate  institutions 
not  being  within  the  contemplation  of  this  sec- 
tion, see  Ex  p.  Renaud,  14  New  Bruns.  277,  2 
Cartw.  451. 

For  an  application  under  it  in  reference  to 
an  alleged  discrimination  in  a  Quebec  Act 
against  the  Protestant  universities  and  schools 
of  Quebec  in  reference  to  the  admission  of 
students  to  the  study  of  law,  see  Hodgins's 
Dom.  and  Prov.  Legisl.  337-8. 

The  Imperial  Medical  Act,  1898,  was  held  to 
apply  to  Canada,  and  to  override  the  pro- 
visions of  the  provincial  Act  of  1874  as  to  the 
examination  of  applicants  for  registration  as 
medical  practitioners  in  Ontario,  notwithstand- 
ing section  93  B.  N.  A.  Act.  Reg.  v.  College 
of  Physicians,  etc.,  44  U.  C.  Q.  B.  564,  1 
Cartw.  761.  See  supra.  III.,  as  to  the  para- 
mount authority  of  the  Imperial  Parliament. 

For  a  useful  abstract  of  decisions  under  this 
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section,  with  extended  references  to  Imperial 
dispatches,  and  reports  of  ministers  of  justice, 
etc.,  see  Wheeler's  Confederation  Law  of 
Canada  332-388. 

5.  The  decisions  under  this  subsection  of 
section  93,  B.  N.  A.  Act,  and  the  correspond- 
ing section  in  the  Manitoba  Act,  33  Vict.,  c.  3, 
D.,  largely  turn  on  questions  of  fact,  namely, 
whether  the  New  Brunswick  Common  School 
Act,  1871,  prejudicially  affected  rights  or  priv- 
ileges of  the  Roman  Catholics  in  the  province 
with  respect  to  denominational  schools  which 
they  had  by  law  at  the  union.  Ex  p.  Renaud, 
14  New  Bruns.  273,  2  Cartw.  445;  on  appeal  to 
Privy  Council,  sub  nom.  Maher  v.  Portland, 
Wheeler's  Confederation  Law  362-367  (where 
alone,  apparently,  reported);  noted  2  Cartw. 
486,  note;  whether  the  Manitoba  Public  Schools 
Act,  1890,  prejudicially  affected  any  such  rights 
or  privileges  which  any  class  of  persons  in 
Manitoba  had"  by  law  or  practice  "  (see  Man- 
itoba Act,  33  Vict.,  c.  3.  D.,  §  22),  at  the 
union.  Winnipeg  v.  Barrett,  [1892]  App. 
445,  19  Can.  Sup.  Ct.  Rep.  374,  7  Manitoba  L. 
Rep.  273.  See  Brophy  v.  Atty.-Gen.,  [1895] 
App.  215,  5  Cartw.  172.  See  also  Logan  v. 
Winnipeg,  8  Manitoba  L.  Rep.  3,  follovnng  the 
decision  of  the  Supreme  Court  of  Canada  in 
Winnipeg  v.  Barrett,  and  subsequently  over- 
ruled with  the  latter  on  appeal  to  the  Privy 
Council,  both  appeals  being  heard  together. 

As  to  "  any  class  of  persons  "  including 
every  class  of  persons  having  any  right  or 
privilege  with  respect  to  denominational 
schools,  whether  such  class  be  one  of  the 
numerous  denominations  of  Protestants,  or 
Roman  Catholics,  see  Ex  p.  Renaud,  14  New 
Bruns.  287,  2  Cartw.  495.  And  so,  also,  Bar- 
rett v.  Winnipeg,  7  Manitoba  L.  Rep.  371,  5 
Cartw.  130;  aliter,  7  Manitoba  L.  Rep.  354, 
355,  5  Cartw.  117,  118. 

As  to  what  is  a  "  denominational  school," 
see  Ex  p.  Renaud,  14  New  Bruns.  294.  2  Cartw. 
475-476,  affirmed  before  Privy  Council  sub 
iion: .  Maher  v,  Portland,  Wheeler's  Confedera- 
tion Law  363,  364. 

As  to  reference  being  to  schools  by  legal  in- 
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"(2)  All  the  powers,  privileges,  and  duties  at  the  union  by  law  conferred  and 
imposed  in  Upper  Canada  on  the  separate  schools  and  school  trustees  of  the 
Queen's  Roman  Catholic  subjects  shall  be  and  the  same  are  hereby  extended 
to  the  dissentient  schools  of  the  Queen's  Protestant  and  Roman  Catholic 
subjects  in  Quebec. 

"  (3)  Where  in  any  province  a  system  of  separate  or  dissentient  schools 
exists  by  law  at  the  union  or  is  thereafter  established  by  the  legislature  of 
the  province,  an  appeal  shall  lie  to  the  Governor-General  in  Council  from  any 
Act  or  decision  of  any  provincial  authority  affecting  any  right  or  privilege  of 
the  Protestant  or  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation 
to  education. 1 


tendon  denominational,  and  not  merely  de 
facto  denominational,  owing  to  accidental  cir- 
cumstances, see  Maher  v.  Town  of  Portland,  as 
reported,  Wheeler's  Confederation  Law  364- 
305.  367;  Ex  p.  Renaud,  14  New  Bruns.  284,  2 
Cartw.  461.  The  rights  and  privileges  referred 
to  are  rights  secured  by  law.  Ex  p.  Renaud, 
14  New  Bruns.  292,  294,  2  Cartw.  473,  475. 

As  to  reference  being  to  rights  and  priv- 
ileges in  respect  to  denominational  schools 
only,  and  not  to  any  rights  and  privileges  with 
respect  to  religious  teaching  in  schools  not  de- 
nominational, see  Ex  p.  Renaud,  14  New 
Bruns.  29S,  2  Cartw.  482. 

As  to  the  subsections  of  section  93,  B.  N.  A. 
Act,  not  affecting  or  lessening  the  power  of 
provincial  legislatures  to  pass  laws  respecting 
the  general  educational  system  of  the  province, 
see  Hodgins's  Dom.  and  Prov.  Legisl.,  p.  662; 
Barrett  v.  Winnipeg,  7  Manitoba  L.  Rep.  329, 
5  Cartw.  98.  Compare  7  Manitoba  L.  Rep.  298, 
299>  375.  5  Cartw.  151,  133.  As  to  all  legisla- 
tion with  respect  to  denominational,  sep- 
arate, or  dissentient  schools  not  being  pre- 
cluded by  these  subsections,  see  19  Can. 
Sup.  Ct.  Rep.  425,  5  Cartw.  81;  Roman  Catho- 
lic Separate  Schools  v.  Grainger,  25  Grant's 
Ch.  (U.  C.)  570,  1  Cartw.  816.  Compare,  for  a 
case  where  such  legislation  came  in  question, 
Matter  of  Roman  Catholic  Separate  Schools, 
18  Ont.  Rep.  606;  also  Roman  Catholic  Separate 
School  v.  Arthur  Tp.,  21  Ont.  Rep.  60. 

In  the  Manitoba  Act,  33  Vict.,  c.  3,  D.  (con- 
firmed Imp.  34-35  Vict.,  c.  27),  the  words  "  or 
practice  "  are  inserted  after  the  words  "  by 
law  "  in  subsection  1,  section  93,  of  B.  N.  A. 
Act.  It  was  held  that  the  Manitoba  Public 
Schools  Act,  1890,  which  abolished  the  denom- 
inational system  of  public  education  (first 
established  by  law  in  the  province  since  the 
union,  though  such  a  system  existed  by  prac- 
tice prior  to  the  union),  but  did  not  compel 
the  attendance  of  any  child  at  a  public  school,  or 
confer  any  advantage  in  respect  of  attendance 
other  than  that  of  free  education,  and  at  the 
same  time  left  each  denomination  as  free  to  es- 
tablish, maintain,  and  conduct  its  own  schools 
as  it  had  been  before  the  union,  did  not  contra- 
vene the  above  proviso.  Winnipeg  v.  Barrett, 
[1892]  App.  445. 

It  was  held,  also,  that  "  practice  "  in  the 
above  Manitoba  Act  did  not  mean  "  custom 
having  the  force  of  law,"  but  included  every 
benefit  or  advantage  in  the  nature  of  a  right 
or  privilege  with  respect  to  denominational 
schools  which  any  class  of  persons  practically 
enjoyed  at  the  time  of  the  union.  Winnipeg 
v.    Barrett,    [1892]   App.   453,  5  Cartw.  41. 


Compare  19  Can.  Sup.  Ct.  Rep.  419,  5  Cartw. 
76,  77;  7  Manitoba  L.  Rep.  323,  347,  348,  373, 
5  Cartw.  93,  ii2,  132. 

As  to  acquiescence  not  precluding  raising 
the  constitutional  question  under  subsection  1 
of  section  93,  see  Logan  v.  Winnipeg,  8  Mani- 
toba L.  Rep.  15. 

As  to  the  constitutionality  of  a  School  Act 
not  being  affected  by  regulations  made  under 
it,  there  being  nothing  unconstitutional  in  the 
Act  itself,  see  Ex  p.  Renaud,  14  New  Bruns. 
290,  299-300,  2  Cartw.  470,  483-485. 

1.  As  to  subsection  3  of  section  93,  B.  N.  A. 
Act,  only  applying  at  the  time  of  confedera- 
tion to  Ontario  and  Quebec,  as  in  them  alone 
a  system  of  separate  or  dissentient  schools  ex- 
isted by  law  at  the  union,  see  Barrett  v.  Win- 
nipeg, 7  Manitoba  L.  Rep.  316,  5  Cartw.  87, 
88;  Ex  p.  Renaud,  14  New  Bruns.  293,  2 
Cartw.  475._ 

As  to  neither  the  subsection  similar  to  this 
in  section  22  of  the  Manitoba  Act  above  re- 
ferred to,  nor  subsection  4  of  section  93,  B.  N. 
A.  Act,  operating  to  withdraw  a  question  un- 
der subsection  1  from  the  jurisdiction  of  the 
ordinary  tribunals  of  the  country,  see  Winni- 
peg v.  Barrett,  [1892]  App.  445,  5  Cartw.  32. 

Subsection  2  of  section  22  of  the  Manitoba 
Act,  which  corresponds  to  subsection  3  of  sec- 
tion 93  of  the  B.  N.  A.  Act,  but  omits  the 
introductory  words  in  the  latter,  was  held  never- 
theless to  apply  to  rights  and  privileges 
acquired  after  the  date  of  the  said  Manitoba 
Act.  Brophy  v.  Atty.-Gen.,  [1895]  App. 
202. 

It  was  held  also,  in  this  case,  that  the 
Roman  Catholics  of  Manitoba  having  acquired 
by  such  subsequent  legislation  the  right  to 
control  and  manage  their  denominational 
schools,  to  have  them  maintained  out  of  the 
general  taxation  of  the  province,  to  select  books 
for  their  use,  and  to  determine  the  character 
of  the  religious  teaching  therein,  were  affected 

•  as  regards  that  right  by  certain  provincial  Acts 
of  1890,  under  which  state  aid  was  withdrawn 
from  their  schools,  while  they  themselves  re- 
mained liable  to  local  assessment  in  support 
of  non-sectarian  schools,  to  which  they  consci- 
entiously objected. 

In  the  same  case  it  was  further  held  that  the 
Governor-General  in  Council  has  power  to 
make  remedial  orders  in  the  premises  within 
the  scope  of  subsection  3  of  section  22  of  the 
Manitoba  Act  (which  is  identical  with  subsec- 
tion 4  of  section  93,  B.  N.  A.  Act),  e.  g.,  by 
supplemental  rather  than  repealing  legislation. 
For  a  full  report  of  the  proceedings  on  the  ap- 
peal to  the  Governor-General  in  Council,  which. 
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"  (4)  In  case  any  such  provincial  law  as  from  time  to  time  seems  to  the  Gov- 
ernor-General in  Council  requisite  for  the  due  execution  of  the  provisions  of 
this  section  is  not  made,  or  in  case  any  decision  of  the  Governor-General  in 
Council  on  any  appeal  under  this  section  is  not  duly  executed  by  the  proper 
provincial  authority  in  that  behalf,  then  and  in  every  such  case,  and  as  far 
only  as  the  circumstances  of  each  case  require,  the  Parliament  of  Canada  may 
make  remedial  laws  for  the  due  execution  of  the  provisions  of  this  section, 
and  of  any  decision  of  the  Governor-General  in  Council  under  this  section." 

XI.  Legislative  Power  over  Agriculture  and  Immigration.  —  By  section 
95  of  the  British  North  America  Act  it  is  provided  as  follows: 

"  95.  In  each  province  the  legislature  may  make  laws  in  relation  to  agricul- 
ture in  the  province,  and  to  immigration  into  the  province ;  and  it  is  hereby 
declared  that  the  Parliament  of  Canada  may  from  time  to  time  make  laws  in 
relation  to  agriculture  in  all  or  any  of  the  provinces,  and  to  immigration  into 
all  or  any  of  the  provinces;  and  any  law  of  the  legislature  of  a  province  relative 
to  agriculture  or  to  immigration  shall  have  effect  in  and  for  the  province  as 
long  and  as  far  only  as  it  is  not  repugnant  to  any  Act  of  the  Parliament  of 
Canada."  1 

XII.  Public  Property  under  the  British  North  America  Act  ;  and  as  to 
Schedule  3  Thereof.  —  The  sections  of  the  British  North  America  Act  relat- 
ing to  the  ownership  of  public  property  as  between  the  Crown  as  represented 
by  the  Dominion  government  on  the  one  hand,  and  the  Crown  as  represented 
by  the  various  provincial  governments  on  the  other, 2  which  have  received 
judicial  interpretation  are  the  following: 

"  Section  108.  The  public  works  and  property  of  each  province,  enu- 
merated in  the  Third  Schedule  to  this  Act,3  shall  be  the  property  of  Canada. 


followed  upon  this  decision,  see  printed  report, 
Government  Printing  Bureau,  Ottawa,  1895. 

As  to  "  provincial  authority  "  including  an 
Act  of  the  provincial  legislature,  see  Roman 
Catholic  Separate  Schools  v.  Grainger,  25 
Grant's  Ch.  (U.  C.)  570,  I  Cartw.  816;  Brophy 
v.  Any. -Gen.,  [1895]  App.  220,  221,  5  Cartw. 
179.  Contra,  In  re  Certain  Statutes,  etc.,  22 
Can.  Sup.  Ct.  Rep.  658-664,  5  Cartw.  195- 
199. 

1.  Agricultural  and  Immigration.  —  This  sec- 
tion makes  legislative  power  over  agriculture 
and  immigration  an  exception  to  the  general 
exclusiveness  of  legislative  power  in  Canada, 
as  to  which  see  VII.  (9),  supra. 

For  a  case  of  exception  taken  by  a  minister 
of  justice  to  a  provincial  Act  relating  to  immi- 
gration of  paupers,  on  the  ground  that  the 
Dominion  Parliament  had  passed  statutes  in 
that  regard,  see  Hodgins's  Dora,  and  Prov. 
Legisl.  634,  635. 

2.  Public  Property.  —  Where  in  the  B.  N.  A. 
Act  public  land,  with  its  incidents,  is  described 
as  property  of  "  or  as  "  belonging  to  "  the 
Dominion  or  a  province,  these  expressions 
merely  import  that  the  right  to  its  beneficial 
use  or  to  its  proceeds  has  been  appropriated  to 
the  Dominion  or  the  province,  as  the  case  may 
be,  and  is  subject  to  the  control  of  its  legisla- 
ture, the  land  itself  being  vested  in  the  Crown. 
St.  Catherine's  Milling,  etc.,  Co.  v.  Reg.  L.  R. 
14  App.  56,  4  Cartw.  120. 

Speaking  generally,  it  may  be  said  that 
whereas,  under  ihe  B.  N.  A.  Act,  in  the  case 
of  legislative  powers  it  is  the  residuum  which 
is  left  to  the  Dominion  (see  supra.  VIII.  H. 
and  IX.  I.  (16),  as  to  the  proprietary  rights  the 
residuum  goes  to,  or  rather  remains  with,  the 
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provinces.  When  property  is  intended  to  go 
to  the  Dominion,  it  is  specifically  granted, 
even  though  legislative  authority  over  it  may 
have  already  been  vested  in  the  Dominion. 

As  to  the  broad  distinction  between  propri- 
etary rights  and  legislative  jurisdiction,  see 
Atty.-Gen.  v.  Atty.-Gen.,  [1S98]  App.  700;  St. 
Catherine's  Milling,  etc.,  Co.  v.  Reg.,  L.  R.  14 
App.  59,  4  Cartw.  125. 

As  to  Indian  lands  in  Canada,  see  supra, 
VIII.  I.  (24). 

As  to  the  right  to  fines  and  penalties  under 
the  criminal  law,  see  supra,  IX.  I.  (15)  note  5. 

As  to  the  right  to  goods  confiscated  by  cus- 
toms laws,  and  to  unclaimed  stolen  goods,  see 
Atty.-Gen.  v.  Atty.-Gen.,  2  Quebec  L.  Rep. 
241,  3  Cartw.  104,  105. 

3.  Schedule  3  of  B.  N.  A.  Act  comprises  public 
undertakings  which  might  be  fairly  considered 
to  exist  for  the  benefit  of  all  the  provinces 
federally  united,  of  lands  and  buildings  neces- 
sary for  carrying  on  the  customs  or  postal 
service  of  the  Dominion,  or  required  for  the 
purposes  of  national  defense,  and  of  lands  set 
apart  for  general  public  purposes.  St.  Cath- 
erine's Milling,  etc.,  Co.  v.  Reg.,  L.  R.  14 
App.  56,  4  Cartw.  120.  The  subjects  com- 
prised are  for  the  most  part  works  or  con- 
structions which  have  resulted  from  the 
expenditure  of  public  money,  though  there  are 
exceptions.  Atty.-Gen.  v.  Atty.-Gen.,  [1S9S] 
App.  710. 

"  Public  Harbors  "  in  Schedule  3,  B.  N.  A.  Act. 

—  It  would  be  dangerous  and  likely  to  prove 
misleading  to  attempt  an  exhaustive  definition 
of  the  term  "  public  harbor"  in  schedule  3 
applicable  to  all  cases.  It  must  depend  to 
some  extent,  at  all  events,  upon  the  circum- 
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"Section  109.  All  lands,  mines,  minerals,  and  royalties  belonging  to  the 
several  provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick  at  the  union, 
and  sums  then  due  or  payable  for  such  lands,  mines,  minerals,  or  royalties, 
shall  belong  to  the  several  provinces  of  Ontario,  Quebec,  Nova  Scotia,  and 


Stances  of  each  particular  harbor,  what  forms 
a  part  of  that  harbor.  It  does  not  follow  that 
iH  i  .mse  the  foreshore  or  the  margin  of  a  harbor 
is  Crown  property  it  necessarily  forms  part  of 
the  harbor.  It  may  or  may  not  be  so  accord- 
ing to  circumstances.  If,  e.  g.,  it  had  actually 
been  used  for  harbor  purposes,  such  as  anchor- 
ing ships  or  landing  goods,  it  would  no  doubt 
form  part  of  the  harbor.  Atty.-Gen.  v.  Atty.- 
Gen.,  [1S9S]  App.  712,  overruling  Holman 
v.  Green,  6  Can.  Sup.  Ct.  Rep.  707,  2  Cartw. 
147,  so  far  as  held  in  that  case  that  if  more 
than  the  public  works  connected  with  the 
harbor  passed  under  "  public  harbors  "  in 
schedule  3,  and  if  the  expression  included 
any  part  of  the  bed  of  the  sea,  it  followed  that 
the  foreshore  between  high  and  low  water 
mark,  being  also  Crown  property,  likewise 
passed  to  the  Dominion. 

The  term  "public  harbors  "  in  schedule  3  in- 
cludes all  harbors,  together  with  the  bed  and 
soil  thereof,  which  the  public  have  the  right  to 
use,  and  not  only  such  as  at  the  time  of  con- 
federation had  been  artificially  constructed  or 
improved  at  the  public  expense.  Holman  v. 
Green,  6  Can.  Sup.  Ct.  Rep.  707,  2  Cartw.  147, 
fiVi'i/  and  acted  on  by  the  Minister  of  Justice; 
Hodgins's  Dom.  and  Prov.  Legisl.  748.  But  see 
Reg.  v.  St.  John  Gas  Light  Co.,  4  Can.  Exch. 
Rep.  326,  338.  See  also  In  re  Provincial 
Fisheries,  26  Can.  Sup.  Ct.  Rep.  444,  535,  538, 
539,  564,  following  Holman  v.  Green,  6  Can. 
Sup.  Ct.  Rep.  707,  2  Cartw.  147. 

But  though  the  soil  of  such  public  harbors 
became  vested  in  the  Dominion,  it  did  so  as 
distinct  from  the  franchise  of  a  port.  Per 
Ritchie,  C.  J.,  Holman  v.  Green,  6  Can.  Sup. 
Ct.  Rep.  711,  2  Cartw.  151. 

Where  public  money  was  before  confedera- 
tion expended  in  opening  and  improving  a 
channel  through  a  sea  wall  separating  a  small 
body  of  water  from  the  Bay  of  Fundy,  it  was 
held  that  the  former  thereupon  became  a  pub- 
lic harbor,  whether  one  before  or  not,  and 
passed  under  schedule  3.  Nash  v.  Newton, 
30  New  Bruns.  610. 

Lord  Herschell:  "  It  is  not  a  harbor  unless 
it  is  a  place  where  ships  have  been  in  the  habit 
of  resorting.  It  is  not  properly  so  called  un- 
less there  have  been  some  public  works  — 
something  to  fit  it  —  and  it  has  been  in  use  by 
ships  as  a  place  of  resort.  *  *  *  You 
would  not  call  any  part  of  a  lake  a  harbor  on 
which  there  had  been  no  works  —  on  which 
there  was  no  loading  or  discharging  of  ves- 
sels. *  *  *  If  there  had  been  habitual  use 
possibly  without  anything  further  it  might 
do.  *  *  *  Every  indentation  which  may 
possess  the  elements  as  being  a  place  of  pro- 
tection would  not  be  a  harbor  in  any  sense  of 
the  word."  Lord  Watson:  "It  must  be  re- 
sorted to  and  used  by  shipping  for  the  pur- 
poses of  a  harbor,  for  instance  loading  and 
unloading  and  taking  in  ballast."  Lord 
Herschell:  "  Or  artificial  works.  Either  of 
them,  I  think,  would  make  it  a  harbor.  It 
cannot  mean  a  natural  condition  of  things 


which  might  afford  a  protection,  but  has 
not  been  used  for  the  purpose  of  affording 
protection  to  ships."  Extracted  from  unpub- 
lished verbatim  report  of  argument  on  the 
Fisheries  Case,  Atty.-Gen.  v.  Atty.-Gen.,  [1898] 
App.  700,  24,  25. 

Lord  Watson:  "Within  the  meaning  of 
maritime  law  an  open  roadstead  may  be  a 
harbor  or  a  port."    Ibid.,  p.  24. 

It  might  possibly  have  been  thought  that 
"  public  harbors  "  meant  only  harbors  which 
had  been  declared  to  be  such  by  some  execu- 
tive act,  some  exercise  of  the  jus  regium  as  to 
harbors.  See  Anson  on  the  Crown  182,  183; 
Brown  v.  Reed,  15  New  Bruns.  206;  Nash  v. 
Newton,  30  New  Bruns.  618,  620. 

"  Rivers  and  Lake  Improvements,"  in  Schedule 
3,  B.  N.  A.  Act,  must  be  construed  as  "  river 
improvements  and  lake  improvements."  Im- 
provements only,  not  the  rivers  themselves, 
were  transferred  to  the  Dominion.  Atty.-Gen. 
v.  Atty.-Gen.,  [1898]  App.  710,  711,  affirming  on 
this  point  26  Can.  Sup.  Ct.  Rep.  444;  see 
especially  565,  and  Reg.  v.  Robertson,  6  Can. 
Sup.  Ct.  Rep.  98,  99,  2  Cartw.  144. 

Railways,  etc.,  in  Schedule  3,  B.  N.  A.  Act.  — 
Section  108,  B.  N.  A.  Act,  has  not  the  effect  of 
vesting  in  the  Dominion  any  other  or  larger 
interest  in  railways  which  were  at  confedera- 
tion the  property  of  the  provinces  than  that 
which  belonged  to  the  province  at  the  time  of 
the  statutory  transler.  For  example,  such  a 
railway  would  pass  subject  to  any  outstanding 
lease  of  running  powers  to  another  railway 
company.  Western  Counties  R.  Co.  v.  Wind- 
sor, etc.,  R.  Co.,  L.  R.  7  App.  178,  I  Cartw. 
397,  reported  below,  14  Nova  Scotia  280,  12 
Nova  Scotia  377,  Russell  (Nova  Scotia)  287. 
Compare  In  re  Indian  Claims,  25  Can.  Sup.  Ct. 
Rep.  532.  Compare  also  Reg.  v.  Moss,  26  Can. 
Sup.  Ct.  Rep.  322. 

As  to  whether  the  Dominion  Parliament 
could,  after  such  statutory  transfer,  legislate 
in  respect  to  such  railway  in  such  way  as  to 
override  and  defeat  any  such  outstanding 
rights  subject  to  which  the  railway  passed  to 
the  Dominion,  see  Windsor,  etc.,  R.  Co.  v. 
Western  County  R.  Co.,  Russell  (Nova  Scotia) 
307,  12  Nova  Scotia  405,  412.  But  note  that 
No.  (1)  of  section  91,  B.  N.  A.  Act,  is  nowhere 
referred  to  in  these  judgments,  and  setul'le  that 
legislating  under  that  power  the  Dominion 
Parliament  could  so  legislate.  Compare  Ken- 
nedy v.  Toronto,  12  Ont.  Rep.  211,  4  Cartw. 
649.    And  see  supra,  VII.  (4)  and  VIII.  D. 

As  to  the  effect  of  the  exception  in  item  8  of 
schedule  3,  B.  N.  A.  Act,  of  such  public 
buildings  as  the  Dominion  government  appro- 
priates for  the  use  of  the  provincial  legislatures 
and  governments,  see  Hodgins's  Dom.  and 
Prov.  Legisl.  757,  758. 

"  Lands  Set  Apart  for  General  Public  Purposes." 
—  Item  10  of  schedule  3  does  not  include  lands 
reserved  forlndian  use.  St.  Catherine's  Mill- 
ing, etc.,  Co.  v.  Reg.,  L.  R.  14  App.  56,  4 
Cartw.  120.  See  further,  as  to  Indian  lands, 
VIII.  I.  (24),  supra. 
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New  Brunswick,  in  which  the  same  are 
existing  in  respect  thereof,  and  to  any 
in  the  same."1 

1.  Under  "  lands  "  in  section  109,  B.  N.  A. 
Act.  are  comprised,  subject  to  schedule  3  and 
section  108,  the  beds  of  all  lakes,  rivers,  and 
other  waters  within  the  territorial  limits  of  the 
several  provinces  which  had  not  been  granted 
by  the  Crown  before  confederation,  of  every 
description  whatever.  In  re  Provincial  Fish- 
eries, 26  Can.  Sup.  Ct.  Rep.  444,  virtually 
affirmed  by  Privy  Council,  [1898]  App.  700. 
But  see,  per  Gwynne,  J.,  26  Can.  Sup.  Ct.  Rep. 
541,  544,  545.  As  to  the  law  in  the  United 
States,  see  26  Can.  Sup.  Ct.  Rep.  555.  See 
also  Reg.  v.  Moss,  26  Can.  Sup.  Ct.  Rep.  322. 

As  to  a  Crown  grant  derogating  from  a  pub- 
lic right  of  navigation,  see  Reg.  v.  Fisher,  2 
Can.  Exch.  Rep.  365;  Reg.  v.  St.  Johns  Gas 
Light  Co.,  4  Can.  Exch.  Rep.  326,  346;  In  re 
Provincial  Fisheries,  26  Can.  Sup.  Ct.  Rep. 
575.  But  see  Normand  v.  La  Cie.  de  Nav.  du 
St.  Laurent,  5  Quebec  L.  Rep.  215,  2  Cartw. 
231;  and  as  to  navigation  generally  and  laws 
in  relation  thereto,  see  supra,  VIII.  I.  (10). 

The  rule  applicable  to  nonnavigable  waters, 
that  the  riparian  proprietors  whose  grants  are 
bounded  by  the  stream  are  entitled  to  property 
in  the  bed  ad  medium  filum,  does  not  apply  to 
the  great  lakes  of  Canada,  or  to  rivers  de  facto 
navigable.  In  re  Provincial  Fisheries,  26  Can. 
Sup.  Ct.  Rep.  520,  548,  affirming  several  prior 
provincial  decisions. 

"  Royalties  "  in  Section  109,  B.  N.  A.  Act.  — 
Whether  the  word  "  royalties  "  in  section  109, 
B.  N.  A.  Act,  extends  to  royal  rights  besides 
those  connected  with  lands,  mines,  and  min- 
erals, or  not,  it  certainly  includes  royalties  in 
respect  to  lands,  such  as  escheats,  and  ought 
not  to  be  restrained  to  rights  connected  with 
mines  and  minerals  only.  Any. -Gen.  v.  Mer- 
cer, L.  R.  8  App.  767,  3  Cartw.  1,  affirming 
Atty.-Gen.  v.  Atty.-Gen.,  2  Quebec  L.  Rep.  236; 
Church  v.  Blake,  1  Quebec  L.  Rep.  177. 

This,  then,  is  one  of  the  exceptions  referred 
to  in  section  102,  B.  N.  A.  Act,  whereby,  sub- 
ject to  such  exceptions,  the  general  public 
revenues  of  the  province  are  vested  in  the 
Dominion,  for  the  profits  and  proceeds  of  sales 
of  land  escheated  to  the  Crown  are  part  of  the 
casual  territorial  revenues  of  the  Crown. 
Same  case.  As  to  this  case  not  deciding  any- 
thing in  respect  of  personal  estate  escheating 
for  want  of  next  of  kin,  and  as  to  its  not  apply- 
ing to  Manitoba  even  with  respect  to  escheats 
of  land,  since  ungranted  lands  there  belong  to 
the  Dominion,  see  Hodgins's  Dom.  and  Prov. 
Legisl.  838,  839.    See  also  ibid.  853,  856. 

"  Royalties,"  in  section  109,  also  includes 
prerogative  rights  to  gold  and  silver  mines. 
Atty.-Gen.  v.  Atty.-Gen.,  L.  R.  14  App.  295,  4 
Cartw.  241. 

The  statutory  grant  by  British  Columbia  to 
the  Dominion,  pursuant  to  the  nth  Article 
of  Union,  of  certain  "public  lands"  in  trust 
to  be  appropriated  in  furtherance  of  the  con- 
struction of  the  Canadian  Pacific  railway, 
though  admittedly  carrying  with  it  the  baser 
metals,  these  being  incidents  of  land,  did  not, 
under  the  circumstances  of  the  case,  derogate 
from  the  provincial  right  to  "  royalties  "  con- 
nected with  mines  and  minerals,  e.  g.,  mines 
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situate  or  arise,  subject  to  any  trusts 
nterest  other  than  that  of  the  province 

of  gold  and  other  precious  metals.  Atty.-Gen. 
v.  Atty.-Gen.,  L.  R.  14  App.  295,  4  Cartw.  241. 
Compare  Woolley  v.  Atty.-Gen.,  L.  R.  2  App. 
163.  See  also  Esquimault,  etc.,  R.  Co.  v. 
Bainbridge,  [1896]  App.  561. 

Letters  patent,  however,  for  these  public 
lands  thus  .transferred  by  British  Columbia, 
known  as  the  railway  belt,  should  issue  under 
the  Great  Seal  of  Canada.  Reg.  v.  Farwell,  3 
Can.  Exch.  Rep.  289;  on  App.  22  Can.  Sup. 
Ct.  Rep.  561. 

A  grant  of  lands  "  to  the  Dominion  Govern- 
ment "  should  be  interpreted  as  though  ex- 
pressed to  be  "  to  Her  Majesty,  her  heirs  and 
successors,  in  right  of  and  for  the  use  of  her 
Dominion  of  Canada."  Reg.  v.  Farwell,  14 
Can.  Sup.  Ct.  Rep.  392;  see  especially  425. 
And  see  Atty.-Gen.  v.  Atty.-Gen.,  L.  R.  14 
App.  301,  302,  4  Cartw.  249;  and  in  court  be- 
low, 14  Can.  Sup.  Ct.  Rep.  375,  4  Cartw.  274. 

As  to  a  provincial  legislature  having  no  au- 
thority to  establish,  vary,  or  declare  the  bound- 
ary line  between  it  and  an  adjoining  province, 
see  report  of  Mowat,  Minister  of  Justice,  of 
December  17,  1896,  on  New  Brunswick  Acts. 

As  to  the  Meaning  of  "  Trusts  Existing  in  Re- 
spect Thereof,"  and  "  Any  Interest  Other  than  That 
of  the  Province  in  the  Same,"  in  Section  109,  B.  N. 
A.  Act.  —  These  words  refer  to  different  classes 
of  right.  "  Trust,"  though  not  to  be  limited 
strictly  to  such  proper  trusts  as  a  court  of 
equity  would  undertake  to  administer,  signifies 
the  existence  of  a  contractual  or  legal  duty, 
incumbent  upon  the  holder  of  the  beneficial 
estate  or  its  proceeds  to  make  payment  out  of 
one  or  other  of  these,  of  the  debt  due  to  the 
creditor  to  whom  that  duty  ought  to  be  ful- 
filled. "  Interest  other  than  that  of  the  prov- 
ince in  the  same  "  denotes  some  right  or 
interest  in  a  third  party,  independent  of  and 
capable  of  being  vindicated  in  competition  with 
the  beneficial  interest  of  the  old  province. 
Atty.-Gen.  v.  Atty.-Gen.,  [1897]  App.  199. 

Thus  a  promise  or  agreement  in  certain 
treaties  with  Indians  for  the  cession  of  cer- 
tain tracts  of  land  to  the  government  of  the  old 
province  of  Canada,  amounting  to  no  more 
than  a  personal  obligation  by  the  governor  of 
the  province  that  the  latter  would  pay  certain 
annuities  to  the  Indians  in  consideration  of 
such  cession  as  and  when  they  became  due, 
did  not  confer  upon  the  Indian  communities 
"  any  interest  other  than  that  of  the  province  " 
in  the  lands  covered  by  the  treaties  within  sec- 
tion 109  B.  N.  A.  Act;  and  no  duly  was  im- 
posed upon  the  province,  whether  in  the  nature 
of  a  trust  obligation  or  otherwise,  to  apply  the 
revenue  derived  from  the  surrendered  lands 
in  payment  of  the  annuities.  Atty.-Gen.  v. 
Atty.-Gen.,  [1897]  App.  199. 

Such  a  "  trust  "  or  "  interest  "  was,  how- 
ever, found  in  Booth  v.  Mclntyre,  31  U.  C.  C. 
P.  193,  in  the  right  possessed  by  a  railway 
company  under  its  charter,  comprised  in  Acts 
of  the  old  province  of  Canada,  to  pass  over  any 
portion  of  the  country  between  limits  men- 
tioned therein  and  carry  the  railway  through 
the  Crown  lands  lying  between  the  same. 

As  to  the  contention  that  the  provisions  of 
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Definition. 


DONATE  -  DONATION.  (Sec  also  the  title  Gifts.)  — A  donation  is  "the 
act  by  which  the  owner  of  a  thing  voluntarily  transfers  the  title  and  posses- 
sion of  the  same  from  himself  to  another  person,  without  any  consideration."1 
To  donate  means  to  give,  generally  for  a  specific  object ;  to  bestow  freely ;  to 
grant."2 


Magna  Charta  constitute  such  a  "  trust  "  or 
"  interest  "  in  favor  of  the  public  in  respect  to 
the  ownership  of  the  foreshore  and  of  all  lands 
covered  by  tidal  waters,  see  In  re  Provincial 
Fisheries,  26  Can.  Sup.  Ct.  Rep.  569. 

Generally,  as  to  Crown  lands  being  subject 
to  a  trust  obligation,  see  In  re  Indian  Claims, 
25  Can.  Sup.  Ct.  Rep.  24,  25;  Canada  Cent.  R. 
Co.  v.  Reg.,  20  Grant's  Ch.  (U.  C.)  290;  Cana- 
dian Pac.  R.  Co.  v.  Rural  Municipality,  7 
Manitoba  L.  Rep.  21,  23;  McQueen  v.  Reg., 
16  Can.  Sup.  Ct.  Rep.  58,  117. 

As  to  fisheries  and  legislation  relating 
thereto,  see  sttpra,  VIII.  I.  (12). 

As  to  lands  gained  from  the  sea  by  accretion 
belonging  to  the  province,  see  Atty.-Gen.  v. 
Atty.-Gen.,  2  Quebec  L.  Rep.  241,  3  Cartw. 
104,  105. 

As  to  the  general  policy  of  sections  109,  III, 
112,  and  142,  B.  N.  A.  Act,  which  relate  to  the 
incidence,  after  the  union,  of  the  debts  and 
liabilities  of  the  old  province  of  Canada,  see 
the  extracts  from  the  manuscript  verbatim  re- 
port of  the  argument  before  the  Privy  Council 
in  Atty.-Gen.  v.  Atty.-Gen.,  [1897]  App.  199, 
quoted  Legislative  Power  in  Canada  612,  note  I. 

1.  Donation.  —  Bouv.  L.  Diet.  This  defini- 
tion and  that  of  Webster,  "  that  which  is  given 
or  bestowed;  that  which  is  transferred  to  an- 
other gratuitously,  or  without  a  valuable  con- 
sideration; a  gift;  a  grant,"  are  approved  in 
Indiana  North,  etc.,  R.  Co.  v.  Attica,  56  Ind. 
476.  See  also  Georgia  Penitentiary  Co.  No.  2 
v.  Nelms,  65  Ga.  504,  where  the  definition  of 
the  text  is  quoted. 

In  Hackler  v.  Cabel,  Walk.  (Miss.)  94,  it 
is  said:  "  The  expression  used  in  the  Act, 
'  the  said  tract  of  land  thus  inhabited  and 
cultivated  shall  be  granted,'  and  the  expres- 
sion donation,  are  certainly  words  importing, 
when  spoken  in  reference  to  land,  the  transfer 
or  investiture  of  some  title." 

A  donation  means  something  given  gratui- 
tously or  without  consideration.  Bound  v. 
Wisconsin  Cent.  R.  Co.,  45  Wis.  565. 

2.  Title.  —  State  v.  Sioux  City,  etc.,  R.  Co., 
7  Neb.  373,  in  which  case  it  was  held  where  a 
statute  provided  that  public  land  "  be  and  the 
same  is  hereby  appropriated  and  donated," 
that  the  words  donated  and  "  appropriated  " 
were  clearly  words  making  a  grant  in prasenti. 

Same  —  Convicts.  —  Under  a  constitutional 
provision  that  "  no  vote,  resolution,  or  order 
shall  pass  granting  a  donation  or  gratuity  in 
favor  of  any  person,  except  by  the  concurrence 
of  two  thirds  of  each  branch  of  the  general 
assembly,"  an  act  authorizing  the  governor  to 
furnish  a  certain  railroad  company  with  two 
hundred  and  fifty  convicts  without  charge  for 
three  years,  upon  its  giving  satisfactory  obli- 
gations to  clothe,  feed,  and  provide  for  the 
same,  is  not  unconstitutional.  The  court 
adopted  Bouvier's  definition  of  donation,  and 
held  that  it  did  not  cover  the  present  case,  as 
the  state  did  not  have  a  title  to  the  convicts. 
The  law  only  subjects  their  persons  toconfine- 
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ment  and  to  such  labor  as  the  authorities  may 
lawfully  designate;  and  it  is  competent  for  the 
government  to  relieve  itself  of  the  expense  of 
this  charge,  by  making  an  arrangement  with 
any  person  to  take  charge  of  its  convicts,  and 
subject  them  to  labor,  and  to  clothe  and  feed 
them.  Georgia  Penitentiary  Co.  No.  2  v. 
Nelms,  65  Ga.  499,  38  Am.  Rep.  793. 

Absolute  Gift.  —  A  statute  authorized  munici- 
pal corporations  to  extend  aid  in  the  construc- 
tion of  railroads  in  two  ways:  first,  by  sub- 
scribing to  the  stock  of  such  enterprise;  and, 
second,  by  making  a  donation  thereto.  It  was 
held  that  the  term  donation  as  used  in  such 
act  meant  an  absolute  gift  or  grant  of  a  thing 
without  any  condition  or  consideration.  Indi- 
ana North,  etc.,  R.  Co.  v.  Attica,  56  Ind.  4S6. 

Donation  means  an  absolute  gift  or  grant 
without  any  condition  or  consideration.  Wil- 
kinson v.  Peru,  61  Ind.  9. 

Conditional  Donations.  —  In  Scott  v.  Ward,  13 
Cal.  472,  it  is  said:  "  Donations  may  be  abso- 
lute, or  accompanied  with  conditions  the  per- 
formance of  which  may  be  essential  to  the 
enjoyment  of  the  property  donated.  Thus  a 
gift  of  fruits  would  not  lose  its  character  as  a 
gift  because  accompanied  with  the  condition 
that  the  donee  should  gather  them,  nor  would 
a  gift  of  land  be  less  a  donation  because  the 
beneficiary  was  required  to  measure  off  the 
specific  quantity  given  and  designate  it  by 
metes  and  bounds.  And  it  would  seem  that, 
under  the  Spanish  and  Mexican  law,  a  more 
comprehensive  meaning  was  attached  to  the 
term  donation  than  that  usually  given  to  it  in 
our  jurisprudence.  Conditions  are  sometimes 
attached  to  donations  which  would  be  re- 
garded at  common  law  as  changing  the  char- 
acter of  the  transaction  from  one  of  gift  to  one 
of  purchase."  Quoted  in  Noe  v.  Card,  14  Cal. 
610. 

In  Noe  v.  Card,  14  Cal.  610,  it  is  said: 
"  Under  all  systems,  donations  are  of  three 
classes  —  pure,  remuneratory,  and  condi- 
tional. They  are  pure  when  made  without 
condition,  in  the  exercise  of  a  spirit  of  liberal- 
ity, as  charities.  They  are  remuneratory 
when  required  by  no  legal  obligation,  but  are 
made  from  a  regard  for  services  rendered. 
Such  are  pensions;  such  was  the  character  of 
the  grants  of  land  made  in  many  instances  to 
officers  of  the  Revolution.  They  are  condi- 
tional when  accompanied  with  provisions,  in- 
tended to  secure  the  purposes  for  which  they 
are  made.  These  provisions  may  often  impose 
the  discharge  of  burdensome  and  expensive 
duties  without  changing  the  character  of  the 
transactions.  Grants  of  land  for  institutions 
of  benevolence  or  instruction,  for  hospitals, 
schools,  asylums,  and  the  like,  are  generally 
of  this  class.  Conditions  annexed  to  such 
grants,  that  the  institutions  shall  be  estab- 
lished, only  operate  as  a  requirement  that  the 
lands  shall  be  appropriated  to  the  purposes 
for  which  they  are  granted.  The  performance 
of  the  conditions  does  not  constitute  a  consid- 
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DONATIO ;  DONATIO  INTER  VIVOS ;  DONATIO  MORTIS  CAUSA.  —  See 

the  title  Gifts. 

DONE.  —  See  note  I. 

DOOMING.  (See  generally  the  title  Taxation.)  —  Dooming  is  the  assess- 
ing of  a  tax,  according  to  the  assessor's  estimate  or  conjecture  of  a  man's 
ability  to  pay,  where  he  has  made  no  return  of  his  taxable  property.2 

DOOR.  (See  also  the  title  Burglary,  vol.  5,  p.  44.)  —  "  Door  "  is  defined 
as  a  movable  barrier  of  wood,  metal,  or  stone,  or  other  material,  consisting 
sometimes  of  one  piece,  but  generally  of  several  pieces  together,  and  com- 
monly placed  on  hinges,  for  closing  a  passage  into  a  building,  room,  or  other 
inclosure.3 

DORMANT  EXECUTION.  (See  also  the  title  EXECUTION ;  and  see  Encyc. 
of  Pl.  and  Pr.,  title  Sheriffs'  Sales.)  —  A  dormant  execution  is  an  execu- 
tion which  has  been  delivered  to  the  sheriff  or  other  officer,  but  is  held  in 
abeyance  and  unexecuted;  an  execution  delivered  to  the  sheriff  with  a  direc- 
tion to  levy,  but  not  to  sell  at  once. 

DORMANT  JUDGMENT.  —  See  the  title  JUDGMENTS  AND  DECREES;  and 
see  Encyc.  of  Pl.  and  Pr.,  title  Scire  Facias. 


eration  in  the  nature  of  a  price,  thereby  con- 
verting the  transactions  into  sales.  This  is  so 
obviously  true  as  to  require  no  argument  for 
its  support." 

Not  a  Gift.  —  The  electors  of  a  town,  at  a 
town  meeting,  resolved  to  "  donate  $1,000"  to 
the  plaintiffs  "  for  the  use  of  a  bridge  "  over 
Rock  river  at  a  specified  point  in  the  town, 
provided  the  plaintiffs  would,  by  a  day 
named,  "  erect  a  substantial  bridge  for 
public  use  at  said  point."  It  was  held  that 
although  the  word  donate  usually  imports  a 
gift,  yet,  in  connection  with  the  words  follow- 
ing in  the  said  resolution,  it  expressed  an 
agreement  to  pay  the  plaintiffs  a  consideration 
for  constructing  a  bridge  for  the  public  use. 
Goodhue  v.  Beloit,  21  Wis.  636. 

Consideration.  —  "A  donation,"  said  Catron, 
J.,  in  Forsyth  v.  Reynolds,  15  How.  (U.  S.) 
358,  "  is  a  gift  and  gratuity,  and  not  a  grant 
of  land  founded  on  a  consideration,  as  where 
the  government  is  bound  to  make  it  by  treaty 
stipulation  conferring  mutual  benefits."  In 
this  case  it  was  decided  that  a  grant  of  lands 
to  settlers  in  Michigan,  prior  to  the  surrender 
of  the  western  posts  by  Great  Britain,  and 
made  to  carry  out  the  Jay  Treaty  of  1794,  were 
not  donations  so  as  to  exclude  their  settlers 
from  the  benefit  of  Acts  of  Congress  granting 
a  lot  to  every  settler  in  a  certain  village  who 
had  not  theretofore  received  "  a  confirmation 
of  claim,  or  donation,  of  any  tract  of  land  or 
village  lot  from  the  United  States." 

Consideration  —  Husband  and  Wife.  (See  also 
the  title  Community  Property,  vol.  6,  p.  293.) 
—  Property  received  by  husband  or  wife  by 
donation  forms  part  of  the  separate  estate  of 
the  party  receiving  the  donation.  The  court 
said:  "A  donation,  as  defined  by  the  civil 
law,  is  a  contract  whereby  a  person  gratui- 
tously dispossesses  himself  of  something  by 
transferring  it  to  another  to  be  his  property 
who  accepts  it.'  (3  Browne's  Rom.  Law  119.) 
It  is  a  contract  or  agreement,  and  must  be  ac- 
cepted by  the  donee,  otherwise  it  would  be  a 
mere  ofier.  It  must  also  be  gratuitous,  be- 
cause otherwise  it  would  be  a  sale  or  ex- 
change. *  *  *  It  is  also  quite  evident  that 
it  is  entirely  consistent  with  the  nature  of  a 


title  by  donation,  that  the  donor  may  be 
moved  by  reason  of  services  rendered  by  the 
donee  to  make  the  donation  ;  and  that  it  is  in- 
duced by  such  consideration  does  not  take 
from  the  transaction  the  character  of  a  dona- 
tion."   Fisk  v.  Flores,  43  Tex.  343. 

Subscription.  —  An  authority  given  by  char- 
ter to  a  college  to  receive  donations  carries 
with  it  the  right  to  receive  subscriptions;  and 
where  the  subscribers  enter  into  a  bond  to 
pay  their  subscriptions  it  is  enforceable  at 
law.  Hooker  v.  Wittenberg  College,  2  Cine. 
Super.  Ct.  Rep.  (Ohio)  353. 

1.  Done.  —  In  Silverthorn  v.  Fowle,  4  Jones 
L.  (49  N.  Car.)  363,  it  is  said:  "  It  is  utterly 
impossible,  from  the  terms  used,  to  say  when 
the  lumber  was  to  be  delivered.  The  word 
done  has  no  specific  meaning,  except  in  cook- 
ery. Bread  is  said  to  be  done,  and  meat  done, 
when  they  are  sufficiently  cooked  for  use  as 
food.  But  when  is  com  done?  The  lumber 
was  to  be  delivered  '  when  corn  was  done.' 
Done  is  not  a  word  of  art  or  trade,  and  re- 
quires no  expert  to  tell  us  its  meaning.  The 
court  left  the  sense  of  the  contract  to  the  jury 
upon  the  words,  and  other  evidence,  as  a 
matter  of  fact.  We  have  seen  that,  in  a  proper 
case  for  a  jury,  they  pass  only  upon  the  mean- 
ing or  sense  of  the  words  used,  the  duty  of 
expounding  the  contract  still  being  the  duty  of 
the  court.  But  the  jury  were  no  more  compe- 
tent to  put  a  construction  upon  the  word  done, 
in  the  connection  in  which  it  stands,  than  the 
court  was.  Used  as  it  is  in  this  contract,  it  is 
senseless,  and  not  susceptible  of  explanation." 

2.  Thurston  v.  Little,  3  Mass.  433. 

3.  Century  Diet.,  quoted  in  State  v.  McBeth, 
49  Kan.  588. 

Fixture.  —  That  a  door  is  a  fixture,  see  Pea 
v.  Pea,  35  Ind.  391.  See  generally  the  title 
Fixtures. 

Court-house  Door.  —  See  Court  House,  vol. 
8,  p.  20. 

Church  Door.  —  An  act  requiring  a  notice  to 
be  affixed  to  "  the  doors  of  all  the  churches  " 
is  reasonably  complied  with  if  the  notice  is 
affixed,  not  to  every  door,  but  to  the  principal 
door  of  every  church,  Ormerod  v.  Chadwick, 
16  M.  &  W.  367. 
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Definitions. 


DORMANT  PARTNER.  (See  also  the  title  Partnership.)  —  Dormant  part- 
ners are  those  whose  names  are  not  known  or  do  not  appear  as  partners,  but 
who,  nevertheless,  are  silent  partners  and  partake  of  the  profits,  and  thereby 
become  partners,  either  absolutely  to  all  intents  and  purposes,  or  at  all  events 
in  respect  to  third  persons.1 

DORMANT  TENEMENT.  —  See  the  titles  Easements,  post;  Profits  a 
Prendre. 

DORMITORY.  —  A  dormitory  is  defined  as  a  room,  suite  of  rooms,  or 
building  used  to  sleep  in;  a  bedroom,  sleeping  quarters,  or  sleeping  house; 
a  lodging  house.2 

DOS.  (See  also  the  title  DOWER,  post.)  —  Dos  is  used  to  signify  the 
dower  of  the  common  law. 

DOS  DE  DOTE  PETI  NON  DEBET.  (See  also  the  title  Do WER, — 
Dower  ought  not  to  be  demanded  of  dower. 

DOTAGE.  (See  also  the  titles  Insanity;  Testamentary  Capacity.)  — 
I.  Dotage  is  that  feebleness  of  the  mental  faculties  which  proceeds  from 
old  age.  It  is  the  diminution  or  decay  of  that  intellectual  power  which  was 
once  possessed ;  the  slow  approach  of  death,  of  that  irrevocable  cessation, 
without  hurt  or  disease,  of  all  the  functions  which  once  belonged  to  the 
living  animal.3    II.  To  dote  is  to  be  delirious,  sillv,  or  insane.4 

DOTE  —  DOTAL.  —  See  note  5. 

DOUBLE.  —  See  note  6. 

1.  Story  on  Partnership, [§  80;  Ditts  v.  Lons- 
dale, 49  Ind.  529.  See  also  Mitchell  v.  Dall,  2 
Har.  &  G.  (Md.)  171;  Johnson  v.  Rothschilds, 
63  Ark.  518;  North  v.  Bloss,  30  N.  Y.  374; 
National  Bank  v.  Thomas,  47  N.  Y.  19;  Elmira 
Iron,  etc.,  Rolling  Mill  Co.  v.  Harris,  124  N. 
Y.  287;  Shamburg  v.  Ruggles,  83  Pa.  St.  150; 
Speake  v.  Prewitt,  6  Tex.  258. 

2.  Hillsdale  College  v.  Rideout,  82  Mich. 
94,  in  which  case  it  was  held  that  the 
word  dormitory  did  not  include  a  boarding 
hall. 

3.  Owing's  Case,  1  Bland  (Md.)  389.  The 
court  proceeds  to  distinguish  dotage  from 
idiocy. 

4.  Gates  v.  Meredith,  7  Ind.  440.    This  was 

a  slander  case. 

5.  Dotal  Property.  (See  also  the  titles  Com- 
munity Property,  vol.  6,  p.  293;  Separate 
Property  of  Married  Women.) — In  Fleitas 
v.  Richardson,  147  U.  S.  553,  it  is  said:  "  The 
separate  property  of  the  wife  is  that  which  she 
'  brings  into  the  marriage,  or  acquires  during 
the  marriage  by  inheritance,  or  by  donation 
made  to  her  particularly,' and  '  is  divided  into 
dotal  and  exlm-dotal.  Dotal  property  is  that 
which  the  wife  brings  to  the  husband  to  assist 
him  in  bearing  the  expenses  of  the  marriage 
establishment.  Exira-dotal  property,  other- 
wise called  paraphernal  property,  is  that  which 
forms  no  part  of  the  dowry.'  " 

Dote  —  Dower.  —  In  Miller  v.  Dunn,  62  Mo. 
219,  it  is  said:  "  In  White's  N.  Recopilacion, 
the  word  arras  is  translated  into  '  jointure,'  as 
conveying  nearly  the  same  meaning,  and  the 
writer  defines  arras  as  '  a  dowry  assigned  to 
or  settled  upon  the  wife  by  her  husband  for 
her  maintenance  after  his  death,  which  cannot 
exceed  in  value  or  amount  the  tenth  part  of 
his  fortune  or  property,'  and  the  right  of  the 
wife  to  arras  is  likened  to  her  right  to  dower 
under  the  common  law.  *  *  *  The  arras 
and  dote  of  the  laws  of  Spain  were  simply 
regulations  fixing  the  interest  of  the  wife  in 


the  husband's  property,  and  the  interest  of 
the  husband  in  his  wife's  property,  and  then  the 
same  law  determined  what  was  ganancial 
property,  and  regulated  the  rights  of  the  hus- 
band, the  wife,  and  the  children." 

6.  Double  Deadwoods.  (See  also  the  title 
Coupling  Cars,  vol.  7,  p.  1046.) — In  Louis- 
ville, etc.,  R.  Co.  v.  Boland,  96  Ala.  627,  it  is 
said:  "After  appellee  had  been  in  service  as 
such  brakeman  for  three  or  four  weeks,  he 
was  called  upon  to  couple  two  cars  having 
double  deadwoods  or  buffers,  and  which  cars 
belonged  to  another  system  of  railway,  but 
were  then  being  hauled  over  appellant's  road. 
These  double  deadwoods  or  buffers  are  hori- 
zontal timbers  at  the  end  of  the  car,  project- 
ing one  on  each  side  of  the  drawhead,  the 
latter  extending  three  or  four  inches  beyond 
the  deadwoods.  In  coupling,  the  drawhead 
yields  to  the  impact  of  the  two  cars,  and  the 
deadwoods  or  buffers  of  the  opposing  cars 
coming  together  arrest  the  force  of  the  blow. 
The  coupling  is  done  by  holding  the  coupling 
pin  with  one  hand  above  the  deadwoods  or 
buffers,  while  the  link  is  guided  by  the  other 
hand  underneath  the  deadwood  or  buffer. 
Coupling  cars  of  this  kind  is  more  dangerous, 
according  to  the  proof,  than  coupling  those 
without  buffers  or  deadwoods." 

Double  Harness.  —  A  double  harness  is  one 
designed  for  a  team  of  two  animals.  Jordan 
v.  Hamilton  County  Bank,  11  Neb.  503;  Raw- 
lins v.  Kennard,  26  Neb.  185. 

Double  Benefits  —  Relief  Association.  —  A  rail- 
road company  exacted  from  the  members  of 
its  relief  association  an  agreement  not  to 
claim  the  relief  fund  if  they  preferred  to  sue 
for  damages.  In  Fuller  v.  Baltimore,  etc.. 
Employers'  Relief  Assoc.,  67  Md.  433,  it  is 
said:  "  It  was  also  argued  that  by  the  use  of 
the  term  'double  benefits,'  used  in  this  third 
section,  the  section  only  applied  where  the 
same  person  was  both  the  beneficiary  and  the 
person  legally  entitled  to  recover  damages, 
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Definitions 


DOUBLE  COSTS.  — See  5  Encyc.  Pl.  and  Pr.  782. 

DOUBLE  DAMAGES.  —  See  the  titles  Damages,  vol.  8,  p.  641  ;  Exemplary 
Damages. 

DOUBLE  INSURANCE.  —  See  the  titles  FlRE  INSURANCE;  INSURANCE; 
Life  Insurance  ;  Marine  Insurance. 

DOUBLE  PLEADING.  —  See  7  Encyc.  Pl.  and  Pr.  235. 

DOUBLE  TAXATION.  —  See  the  titles  Taxation  ;  Taxation  (Corporate)  ; 
Exemption  from  Taxation. 

DOUBT.  (See  also  the  title  REASONABLE  Doubt.)  —  Doubt  means  uncer- 
tainty; uncertainty  of  mind.1 

DOUBTFUL.  —  See  note  2. 


and  that  it  would  not  apply  to  a  case  like  this, 
where  they  are  different  persons.  But  such  is 
not  the  true  construction  of  that  section.  It 
means  that  no  recovery  can  be  had  by  any 
person  against  the  relief  association  when  the 
person  legally  entitled  to  damages  makes  a 
claim  against  the  road.  There  is  nothing  in 
the  section  to  restrict  it  to  the  narrow  con- 
struction sought  to  be  put  on  it  by  the  plain- 
tiff. Its  meaning  is  obviously  what  we  have 
said." 

1.  Rovve  v.  Baber,  93  Ala.  422. 

2.  Doubtful  Title.  (See  also  the  titles  Title; 
Vendor  and  Purchaser.)  —  A  doubtful  title 
which  a  purchaser  will  not  be  compelled  to  ac- 
cept is  not  only  a  title  upon  which  the  court 
entertains  doubt,  but  includes  also  a  title 
which,  although  the  court  has  a  favorable 
opinion  of  it,  yet  may  reasonably  and  fairly  be 


.questioned  in  the  opinion  of  other  competent 
persons.    Street  v.  French,  147  111.  342. 

Doubtful  and  Contested.  —  In  Maynard  v. 
Cleveland,  76  Ga.  71,  it  is  said:  "  The  two 
words,  '  contested  '  and  doubtful,  are  not  pre- 
cisely synonymous,  so  as  to  make  the  use  of 
both  an  idle  repetition.  A  claim  may  be  con- 
tested, which  the  executor  sees  to  be  beyond 
doubt  as  to  its  legality,  and  which  no  court 
would  hold  to  be  of  doubtful  obligation.  So 
the  executor  may  have  just  cause  to  doubt  its 
validity,  and  an  enlightened  court  would  con- 
sider it  of  uncertain  force,  and  yet  no  actual 
contests  have  arisen.  But  whether  it  be  con- 
tested or  doubtful,  this  section  covers  it. 
That  claims  whose  justice  and  legality  may  be 
questioned  are  the  matters  here  referred  to, 
appears  from  the  following  clause  in  the  sec- 
tion, '  to  submit  such  matters  to  arbitration.' '" 
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By  Alexander  Stronach  and  A.  S.  H.  Bristow. 

I.  Definition,  125. 
II.  Origin  and  History,  126. 
III.  Kinds  of  Dower,  126. 

1.  In  General,  126. 

2.  Dower  by  Custom,  126. 

3.  Doiver  Ad  Ostium  Ecclesia,  127. 

4.  Dower  Ex  Assensu  Patris,  127. 

5.  Dower  De  La  Plus  Belle,  127. 

6.  Dower  by  Common  Law,  127. 
IV.  Requisites  of  Dower,  128. 

1.  In  General,  128. 

2.  Marriage,  129. 

a.  In  General,  129. 

b.  Evidence  of  Marriage,  130. 

3.  Seizin  of  the  Husband,  131. 

a.  In  General,  131. 

b.  Beneficial  Seizin,  132. 

c.  Sole  Seizin,  133. 

d.  Immediate  Seizin,  134. 

(1)  Estates  in  Remainder  or  Reversion,  134. 

(a)  After  an  Estate  of  Freehold,  134. 
(U)  After  a  Term  for  Years,  134. 

(2)  Dos  De  Dote  Peti  Non  Debet,  135. 
Duration  of  Seizin,  136. 

(1)  General  Rule,  136. 

(2)  Transitory  Seizin,  137. 

{a)  In  General,  137. 

(p)  Purchase-money  Mortgage,  137. 

tf<2.  United  States  Doctrine,  137. 
Canada  Doctrine,  139. 
(<:)  Vendor  s  Lien  for  Purchase  Money,  140. 

f.  Evidence  of  Seizin,  140. 

g.  Estoppel  to  Deny  Seizin,  141. 

4.  Death  of  Husband,  141. 

a.  ///  General,  141. 

^.  Evidence  of  Death,  141. 

V.  Nature  and  Incidents,  141. 

1.  General,  141. 

«.      Moral  and  Legal  Right,  141. 

Whether  Dower  Arises  by  Contract  or  by  Positive  Law,  142. 
c.  What  Law  Governs,  142. 

2.  Inchoate  Dower,  142. 

Property  Interest  in  Inchoate  Dower,  142. 
Legislative  Control,  145. 

3.  Consummate  Dower,  146. 

a.  Before  Assignment,  146. 

(1)  /#  General,  146. 

(2)  Right  of  Quarantine,  148. 

(a)       General,  148. 
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(J>~)  Nature  of  Interest — Assignability,  148. 
(<:)  To  What  Premises  Right  Attaches,  149 

Whether  Subject  to  Corresponding  Duties  of  Life 
Tenant,  150. 
(/)  Termination  of  Quarantine,  150. 

aa.  By  Expiration  of  Prescribed  Period,  150. 
bb.  Removal  from  Premises,  151. 
cc.  Subsequent  Marriage  of  Widow,  151. 
b.  After  Assignment,  151. 

(1)  In  General,  151. 

(2)  Relation  Back  of  Widow's  Seizin,  152. 

(3)  Liabilities  and  Incidents  to  Which  Interest  Is  Subject^  152. 

(4)  Termination  of  Estate  by  Widow' s  Death,  153. 

VI  Pbiority  as  Between  Dower  and  Other  Incumbrances,  153. 

1.  In  General,  153. 

2.  Superior  to  Claims  of  Creditors,  154. 

a.  General  Rule,  154. 

b.  Pennsylvania  Rule,  154. 

VH  Of  What  the  Wife  Is  Dowable,  155. 

1.  General  Rule,  155. 

2.  Unimproved  Lands,  157. 

a.  In  General,  157. 

b.  New  England  Rule,  157. 

3.  Mines  and  Quarries,  158. 

4.  Exchanged  Lands,  158. 

5.  Partnership  Realty,  159. 

a.  English  Rule,  159. 

b.  Canada  Rule,  159. 

c.  United  States  Rule,  159. 

6.  Determinable  Estates,  160. 

a.  By  Entry  of  the  Lssue  in  Tail,  160. 

b.  By  Death  of  Tenant  in  Tail  Without  Issue,  160. 

c.  By  Exercising  Power  of  Appointment,  160. 

d.  By  Executory  Devise,  161. 

7.  Equitable  Estates,  162. 

a.  In  General,  162. 

b.  Equity  of  Redemption,  163. 

c.  Imperfect  Equity,  163. 

d.  Money,  164. 

8.  Mortgaged  Lands,  164. 

a.  In  General,  164. 

b.  Redemption,  166. 

(1)  Right  of  the  Wife,  166. 

(2)  Z?y  the  Husband  or  His  Personal  Representatives,  166. 

c.  Contribution,  166. 

(1)  By  the  Widow,  166, 

(2)  To  the  Widow,  167. 

Effect  of  Assignment  of  Mortgage  to  Purchaser  of  Equity  of 
Redemption,  167. 

e .  Effect  of  Conveyance  of  Equity  of  Redemption  to  M ortgagee,  \  68. 
/.  Effect  of  Discharge  of  Mortgage,  168. 

g.  Effect  of  Foreclosure  of  Mortgage,  168. 

Dower  in  the  Surplus  After  Paying  Mortgage  Debt,  169. 

(1)  General  Rule,  169. 

(2)  Ohio  Rule,  169. 

(3)  Canada  Rule,  170. 

(4)  Not  a  Charge  upon  the  Land,  170 
i.  Right  of  Wife  of  Mortgagee,  171. 
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VHL  Assignment,  171. 

1.  By  Whom  Assignment  May  Be  Made,  171. 

a.  General  Rule —  Owner  of  Freehold,  171. 
l>.  Minors,  172. 
e.  Guardian,  172. 

d.  Joint  Tenants,  172. 

e.  By  Process  of  Law,  173. 

2.  Mode  of  Assignment,  174. 

a.  By  Metes  and  Bounds,  174. 

b.  Where  Lands  Are  Held  in  Common,  176. 

c.  Bents  and  Profits,  176. 

(1)  Property  by  Nature  Indivisible,  176. 

(a)  In  General,  176. 
(/;)  Mines,  177. 
(c)  Buildings,  178. 
(</)  Ferries,  178. 

(2)  -Z?y  Agreement,  178. 

(3)  Form  of  Payment,  178. 

</.  Gross  Sum  in  Lieu  of  Dower,  180. 

(1)  .5y  Agreement,  180. 

(2)  Assignment  by  the  Courts,  181. 

(3)  Zftw  Computation  Is  Made,  182. 
Where  Lands  Are  in  Separate  Tracts,  183. 

3.  Quantum  of  Interest  to  Be  Assigned,  185. 

a.       General,  185. 

Basis  of  Division,  185. 
£.  7Vw<?  0/  Valuation  of  Estate,  186. 

(1)  ^4 j  Against  the  Heir,  186. 

(2)  ^fj  Against  an  Alienee,  187. 

4.  Damages  for  Dete?ition,  190. 

<7.        General,  190. 

£ .  Meaning  of  Damages,  \  90. 

^.  From  What  Time  Damages  Accrue,  191. 

Up  to  What  Time  Damages  Allowed,  193. 
e.  The  Seizin  Essential  to  Recovery,  193. 

f.  Bar  of  Damages,  194. 

(1)  Death  of  Parties,  194. 

(2)  Release  of  Damages,  194. 

(3)  Statute  of  Limitations,  194. 

5.  a/zrf'  Mesne  Profits  in  Lieu  of  Damages,  194. 
a.  /«  General,  194. 

Amount  of  Recovery,  196. 
£.  Interest  on  Arrears,  196. 

Effect  of  Death  of  Parties  on  Recovery,  197. 

6.  CW-f,  198. 

7.  Conclusiveness  of  Assignment,  198 

a.  Excessive  Assignment,  198. 
Eviction  of  Dowress,  199. 

IX.  Babring  and  Defeating  Dower,  200. 

1.  Divorce,  200. 

2.  2?y  Adultery  and  Eloponent,  200. 

3.  j5y  Alienage  of  Husband  or  Wife,  201. 

4.  Detention  of  Title  Deeds,  201. 

5.  Alienation  in  Fee  by  Doivress,  201. 

6.  ^i'w  0r  Recovery,  202. 

7.  Attainder  of  the  Husband,  202. 

8.  Foreclosure  of  Mortgage,  202. 

9.  By  Partition  Proceedings,  202. 

10.  By  Dedication  to  a  Public  Use,  202. 
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11.  By  Alienation  of  the  Husband,  203. 

a.  Before  Marriage,  203. 

b.  On  Day  of  Marriage,  204. 

c.  After  Alarriage,  204. 

12.  By  Statute  of  Limitations  or  Laches,  205. 

a.  Ln  General,  205. 

b.  When  Statute  Begins  to  Run,  206. 

c.  Laches,  206. 

13.  By  Estoppel  in  Pais,  206. 

14.  By  Jointure,  207. 

a.  Legal  Jointure,  207. 

b.  Equitable  Jointure,  208. 

15.  By  Antenuptial  Agreement,  209/. 

16.  By  Postnuptial  Agreement,  211. 

17.  By  Wife's  Release,  211. 

a.  Right  to  Release,  211. 

(1)  During  Coverture,  211. 

(2)  After  the  Death  of  the  Husband,  215. 

b.  To  Whom  Released,  216. 

(1)  Not  to  the  Husband,  216. 

(2)  Not  to  a  Stranger, .  216. 

Whose  Favor  a  Release  Operates,  216. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  seethe  title  DOWER,  Encyc.  of  Pleading  and  Prac- 
tice, vol.  7,  p.  148. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ACKNOWLEDGMENTS,  vol.  1,  p.  483; 
ADVERSE POSSESSLON,  vol.  1,  p.  787;  ALLOWANCES,  vol.  2,  p.  156: 
ASSLGNMENTS,  vol.  2,  p.  1007;  COMMUNLTY  PROPERTY,  vol.  6, 
p.  293;  CONSLDERA  TLON,  vol.  6,  p.  667;  CONTRLBUTION  AND 
EXONERATLON,  vol.  7,  p.  325;  CONVERSLON  AND  RECONVER- 
SLON,  vol.  7,  p.  463;  DLVORCE,  vol.  9,  p.  723;  EQUITABLE  ELECTION; 
EQUITY  OF  REDEMPTION;  EXECUTORS  AND  ADMINISTRA- 
TORS; FRAUDULENT  SALES  AND  CONVEYANCES;  HUSBAND 
AND  WIFE;  JOINT  TENANTS  AND  TENANTS  IN  COMMON; 
JOINTURE;  LIMITATION  OF  ACTIONS;  MARRIAGE;  MAR- 
RIAGE SETTLEMENTS;  MORTALITY  TABLES;  PARTNER- 
SHIP; SUBROGATION. 


I.  Definition.  —/Dower,  at  common  law,  is  an  estate  for  life  to  which  the 
wife  is  entitled  on  the  death  of  the  husband,  in  the  third  part  of  the  legal 
estates  of  inheritance  in  lands  and  tenements  of  which  the  husband  was  seized 
in  deed  or  in  law,  in  fee  simple  or  in  fee  tail,  at  any  time  during  the  coverture, 
and  to  which  any  issue  which  the  wife  might  have  had  might  by  any  possibil- 
ity have  been  heir.1 

1.  Dower  Defined.  —  3  Bac.  Abr.  191 ;  2  Black.  Maryland.  —  Brooke      Brooke,  60  Md.  533. 

Com.  128;  4  Kent's  Com.  35 ;  2  Min.  Inst.  131;  Massachusetts. — Conner    v.    Shepherd,  15 

I  Bouv.  Law  Diet.  563.  Mass.  167;  Atwood  v.  Atwood,  22  Pick.  (Mass.) 

Alabama. — Shields  v.  Lyon,   Minor  (Ala.)  283. 

278.  Michigan.  —  May  v.  Specht,  I  Mich.  188. 

Arkansas. — Tate  v.  Jay,  31  Ark.  577.  Minnesota.  —  Guerin  v.  Moore,  25  Minn.  462. 

Delaware.  —  Bush  v.  Bush,  5  Del.  Ch.  147.  Missouri.  —  Bryant  v.  McCune,  49  Mo.  546. 

Illinois. — Sisk  v.  Smith,  6  111.  503;  Suther-  Nebraska.  —  Butler  v.  Fitzgerald,  43  Neb. 

land  -'.  Sutherland,  69  111.  485.  192,  47  Am.  St.  Rep.  741. 

Iowa.  —  Matter  of  Davis,  36  Iowa  24;  Ditson  New  York.  —  Wait  v.  Wait,  4  Barb.  (N.  Y.) 

v.  Ditson,  85  Iowa  276,  citings  Am.  and  Eng.  201;  House  v.  Jackson,  50  N.  Y.  161;  Schiffer 

Encyc.  of  Law  (1st  ed.)  884.  v.  Pruden,  64  N.  Y.  47. 

Kentucky. — Butler   v.  Cheatham,  8  Bush  Pennsylvania. — Gray  v.  McCune,  23  Pa.  St. 

<Ky.)  594.  447. 

Maine.  —  Dow  v.  Dow,  36  Me.  216.  Kent's  Definition.  —  "  It  [dower]  exists  where 
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II.  Origin  and  History.  —  There  have  been  many  and  contradictory  con- 

jectures  as  to  the  origin  of  dower.  Blackstone  says:  "  Dower  is  called  in 
Latin  by  the  foreign  jurists  doarium,  but  by  Bracton  and  our  English  writers 
dos,  which  among  the  Romans  signified  the  marriage  portion  which  the  wife 
brought  to  her  husband,  but  with  us  is  applied  to  signify  this  kind  of  estate,  to 
which  the  civil  law,  in  its  original  state,  had  nothing  that  bore  a  resemblance; 
nor  indeed  is  there  anything  in  general  more  different  than  the  regulation  of 
landed  property  according  to  the  English  and  Roman  laws.  Dower  out  of 
lands  seems  also  to  have  been  unknown  in  the  early  part  of  our  Saxon  consti- 
tution, for  in  the  laws  of  King  Edmond  the  wife  is  directed  to  be  supported 
wholly  out  of  the  personal  estate.  Afterwards,  as  may  be  seen  in  gavelkind 
tenure,  the  widow  became  entitled  to  a  conditional  estate  in  one-half  of  the 
lands,  with  a  proviso  that  she  remained  chaste  and  unmarried,  as  is  usual  also  in 
copyhold  dowers  or  free  bench.  Yet  some  have  ascribed  the  introduction  of 
dower  to  the  Normans,  as  a  branch  of  their  local  tenures,  though  we  cannot 
expect  any  feudal  reason  for  its  invention,  since  it  was  not  a  part  of  the  pure, 
primitive,  simple  laws  of  feuds,  but  was  first  of  all  introduced  into  that  system 
(wherein  it  was  called  triens,  tertia,  and  dotalitium)  by  the  Emperor  Frederick 
the  Second,  who  was  contemporary  with  our  King  Henry  III.  It  is  possible, 
therefore,  that  it  might  be  with  us  the  relic  of  a  Danish  custom,  since,  accord- 
ing to  the  historians  of  that  country,  dower  was  introduced  into  Denmark  by 
Swein,  the  father  of  our  Canute  the  Great,  out  of  gratitude  to  the  Danish 
ladies,  who  sold  all  their  jewels  to  ransom  him  when  taken  prisoner  by  the 
Vandals."  1 

III.  Kinds  of  Dower  —  1.  In  General.  —  Littleton  enumerates  five  kinds  of 

dower :  (a)  Dower  by  custom ;  (b)  dower  ad  ostium  ecclesice;  (c)  dower  ex 
assensu  patris;  (d)  dower  de  la  plus  belle;  and  (e)  dower  by  common  law.2 

2.  Dower  by  Custom.  —  Dower  by  custom  is  that  which  arises  where  the 
widow  by  reason  of  some  particular  custom  becomes  entitled  to  a  certain 
specific  portion  of  her  husband's  lands,  such  as  the  half,  or  in  some  places  the 
whole,  or  in  some  only  a  quarter.3 

a  man  is  seized  of  an  estate  of  inheritance,  and  for  life  in  one-third  of  the  hereditaments  which 
dies  in  the  lifetime  of  his  wife.  In  that  case  her  husband  is  seized  of  in  fee  simple,  or  in 
she  is  at  common  law  entitled  to  be  endowed,  fee  tail,  and  which  her  issue,  if  any,  might  by 
for  her  natural  life,  of  the  third  part  of  all  the  possibility  inherit.  Bowles  Case,  Tudor's  L. 
lands  whereof  her  husband  was  seized,  either      Cas.  268,  note. 

in  deed  or  in  law,  at  any  time  during  the  "  If  at  any  time  during  the  coverture  the 
coverture,  and  of  which  any  issue  which  she  husband  became  solely  seized  of  any  estate  of 
might  have  had  might  by  possibility  have  been  inheritance,  that  is  fee  simple  or  fee  tail,  in 
heir."  4  Kent's  Com.  35.  See  M'Mahan  v.  lands  to  which  any  issue  which  the  wife  might 
Kimball,  3  Blackf.  (Ind.)  I.  have  had  might  by  possibility  have  been  heir, 

Other  Definitions.  —  An  estate  for  life,  in  the  she  from  that  time  became  entitled,  on  his  de- 
third  part  of  the  lands  and  tenements  of  which  cease,  to  have  one  equal  third  part  of  the  same 
the  husband  was  solely  seized,  either  in  deed  lands  allotted  to  her,  to  be  enjoyed  (by  her  in 
or  in  law,  at  any  time  during  the  coverture,  of  severalty)  during  the  remainder  of  her  life." 
a  legal  estate  of  inheritance  in  possession  Williams  on  Real  Property  232. 
which  the  issue  of  the  wife  might  by  possibility  "  Dowery  "  Means  "Dower."  —  "The  words 
inherit,  and  which  the  law  gives  to  every  mar-  '  dower,'  '  dowery,'  and  '  dowry  '  are  regarded 
ried  woman  not  laboring  under  any  incapacity  by  lexicographers  as  etymologically  different 
of  taking  a  legal  benefit,  who  survives  her  forms  of  the  same  word ;  '  dowery  '  has  become 
husband,  to  be  enjoyed  by  such  woman  in  obsolete,  and  'dower'  and  '  dowry  '  have  in 
severalty,  by  metes  and  bounds,  from  the  modern  times  acquired,  both  in  law  and  in 
death  of  her  husband,  whether  she  has  issue  popular  use,  distinct  significations.  The  vari- 
by  him  or  not,  having  for  its  object  the  suste-  ous  senses  in  which  the  word  dos  was  used  by 
nance  of  herself  and  the  nurture  and  educa-  the  old  common-law  writers  are  well  known." 
tion  of  her  children,  if  any;  and  the  right  to  Johnson  v.  Goss,  132  Mass.  274. 
which  attaches  upon  the  land  immediately  1.  Origin  and  History.  —  2  Black.  Com.  129 
upon  the  marriage,  or  as  soon  after  as  the  hus-  et  seq.  For  other  authorities  in  which  this  sub- 
band  becomes  seized,  and  is  incapable  of  ject  is  discussed,  see  Co.  Litt.  33;  Maine's 
being  discharged  by  the  husband  without  her  Ancient  Law,  224;  2  Pollock  &  Maitland's 
concurrence.    Neil  v.  Johnson,  n  Ala.  615,      History  of  Eng.  Law  423. 

citing  Park  on  Dower  5.  2.  Five  Kinds  of  Dower.  —  2  Black.  Com.  132; 

The  estate  that  a  widow  (if  not  debarred  of      I  Bouv.  Law  Diet.  563. 
such  estate)  is  entitled  to  have  assigned  to  her        3.  2  Black.  Com.  132;  Co.  Litt.,  §  37. 
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3.  Dower  Ad  Ostium  Ecclesiae.  —  Dower  ad  ostium  ecclesice  is  that  dower  aris- 
ing where  a  tenant  in  fee  simple,  of  full  age,  openly  at  the  church  door,  where 
all  marriages  were  formerly  celebrated,  after  affiance  made,  endows  his  wife 
with  the  whole  or  such  quantity  as  he  shall  please  of  his  lands,  at  the  same 
time  specifying  and  ascertaining  the  same,  on  which  the  wife  after  her  hus- 
band's death  may  enter  without  further  ceremony.1 

4.  Lower  Ex  Assensu  Patris.  —  Dower  ex  assensu  patris  is  only  a  species  of 
dower  ad  ostium  ecclesice,  made  when  the  husband's  father  is  alive,  and  the 
son,  by  his  consent  expressly  given,  endows  his  wife  with  a  parcel  of  his 
father's  land.* 

5.  Dower  De  La  Plus  Belle.  —  Dower  de  la  plus  belle  is  where  the  widow,  on 
suing  the  guardian  in  chivalry  for  dower,  was"  required  by  him  to  endow  her- 
self of  the  fairest  portion  of  any  land  she  might  hold  as  guardian  in  socage, 
and  thus  release  from  dower  the  lands  of  her  husband  held  in  chivalry.3  This 
species  of  dower  was  abolished  together  with  the  military  tenures  of  which  it 
was  a  consequence.4 

6.  Dower  by  Common  Law.  —  Dower  by  common  law  has  already  been 
defined,5  and  will  be  the  only  kind  of  dower  treated  in  this  title. 

Present  status.  —  In  England  all  kinds  of  dower  except  dower  by  custom  and 
dower  by  common  law  have  been  abolished  by  statute,6  and  the  latter  kind 
has  been  changed.7  In  the  United  States  dower  by  common  law  is  the  only 
kind  that  has  ever  prevailed,  and  it  still  exists  exactly  or  substantially  in  many 
of  the  states  of  the  Union.  In  some  states,  however,  it  has  been  greatly 
changed  by  statute,  and  in  others  it  has  never  existed  or  has  been  abolished.* 


1.  2  Black.  Com.  132;  Co.  Liu.,  §  39. 

2.  2  Black.  Com.  133;  Co.  Litt.,  §  40. 

3.  Co.  Litt.,  §  39a/  1  Bouv.  Law  Diet.  563. 

4.  2  Black.  Com.  132. 

5.  See  supra,  this  title,  Definition. 

6.  English  Statute  Abolishing  Certain  Kinds  of 
Dower.  —  3  &4  Wm.  IV.,  c.  105.  See  Randall 
v.  Kreiger,  23  Wall.  (U.  S.)  148. 

7.  English  Statute  Modifying  Common-law 
Dower.  —  By  the  English  Dower  Act,  §  4,  it  is 
provided  that  "  no  widow  shall  be  entitled  to 
dower  out  of  any  land  which  shall  have  been 
absolutely  disposed  of  by  her  husband  in  his 
lifetime  or  by  his  will."  Lacey  v.  Hill,  L.  R. 
19  Eq.  346.  See  also  Rowlands.  Cuthbertson, 
L.  R.  8  Eq.  466. 

8.  Status  in  United  States.  —  See  1  Stimpson's 
Amer.  Slat.  Law  418  et  sea.,  and  see  the  codes 
and  statutes  of  the  several  states.  See  also 
infra,  this  title,  Barring  and  Defeating  Dower. 

California  —  Half  Interest  in  Common  Property 
Substituted.  —  "Our  statute  has  done  away 
with  the  common-law  right  of  dower,  and  sub- 
stituted in  place  a  half  interest  in  the  common 
property.  This  liberal  provision  was  intended 
for  the  benefit  of  the  wife,  and  the  intention  of 
so  humane  and  beneficent  a  law  should  not  be 
defeated  by  adopting  a  rule  of  construction 
which  would  leave  the  future  maintenance 
of  herself  and  family  entirely  at  the  caprice 
of  the  husband.  The  words  '  with  absolute 
power  to  dispose  of  '  ought  not  to  be  extended 
to  a  disposition  by  devise.  The  husband  and 
wife,  during  coverture,  are  jointly  seized  of 
the  property,  with  a  half  interest  remaining 
over  to  the  wife,  subject  only  to  the  husband's 
disposal  during  their  joint  lives.  This  is  a 
present,  definite,  and  certain  interest,  which 
becomes  absolute  at  his  death,  so  that  a  dis- 
position by  devise,  which  can  only  attach  after 
the  death  of  the  testator,  cannot  affect  it,  for 


such  a  conveyance  can  only  operate  after 
death,  upon  the  very  happening  of  which  the 
law  of  this  state  determines  the  estate,  and  the 
widow  becomes  seized  of  one  half  of  the  prop- 
erty." Beard  v.  Knox,  5  Cal.  252,  63  Am. 
Dec.  125. 

Colorado  —  No  Dower.  —  "  In  this  territory  a 
wife  has  no  dower  in  the  real  estate  of  her 
husband."    Holladay  v.  Dailey,  1  Colo.  460. 

Connecticut  —  Seizin  at  Time  of  Husband's 
Death.  —  In  De  Forest's  Appeal,  1  Root  (Conn.) 
50,  it  was  held  that  a  widow  was  not  entitled 
to  dower  in  all  the  lands  and  real  estate  of 
which  her  husband  was  seized  and  possessed 
at  any  time  during  the  coverture,  but  that  she 
was  entitled  to  her  dower  only  in  the  lands 
and  real  estate  of  which  her  husband  died 
seized  and  possessed  in  his  own  right. 

Georgia  —  Seizin  at  Time  of  Husband's  Death. 
—  Section  1753  of  the  Rev.  Code  of  Georgia 
provides  that  a  widow  is  entitled  to  dower  in 
all  lands  of  which  her  husband  died  seized 
and  possessed.  Construed  in  Slaughter  v. 
Culpepper,  44  Ga.  319;  Kinnebrew  v.  Mc- 
Whorter,  61  Ga.  33;  Flowers  z>.  Flowers,  89  Ga. 
632,  citing  5  Am.  and  Eng.  Encyc.  ok  Law  (1st 
ed.)  886.  912. 

Iowa  — Fee  Simple  in  One-third.  —  A  wife  is 
entitled  to  dower  in  land  alienated  by  her  hus- 
band, in  the  deed  of  which  she  did  not  join, 
according  to  the  law  in  force  at  the  time 
of  such  alienation,  notwithstanding  his  death 
takes  place  after  the  passage  of  Iowa  Code 
1873,  S  2449,  declaring  estates  of  dower  and 
curtesy  abolished,  and  giving  the  surviving 
spouse  a  fee-simple  interest  in  one-third  of  the 
estate  of  the  deceased,  as  such  act  merely 
abolishes  the  use  of  the  words  "  dower  "  and 
"  curtesy,"  as  descriptive  of  the  enlarged 
estate.  Purcell  v.  Lang,  97  Iowa  610.  See 
also  Ditson  v.  Ditson,  S5  Iowa  276. 
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IV.  Requisites  of  Lower  —  1.  In  General.  —  The  requisites  of  consummate 
dower  arc  marriage,  seizin  of  the  husband  during  coverture,  and  death  of  the 
husband. 1  By  marriage  and  seizin  of  the  husband  during  coverture  the  wife 
acquires  a  contingent  interest,  which  is  called  inchoate  dower.* 

wife's  Age.  —  It  is  not  necessary  in  order  to  entitle  the  wife  to  dower 


Kansas  —  Dower  Abolished.  —  Dower  was 
abolished  in  Kansas  by  Gen.  Stat.  1868,  c.  23, 
§  28.    Chapman  v.  Chapman,  48  Kan.  638. 

Minnesota  —  Dower  Abolished.  —  Dower  was 
abolished  in  Minnesota  by  Laws  1875,  c-  4°, 
which  gave  the  surviving  wife  a  life  estate 
in  the  homestead  and  one-third  in  fee  of  all 
other  real  estate  of  the  husband  of  which 
he  died  seized.  This  statute  was  modified  by 
Laws  1876,  c.  37,  vvhich  gives  the  wife,  in 
addition  to  a  life  estate  in  the  homestead, 
"  one-third  of  all  other  lands  of  which  the  de- 
ceased was  at  any  time  during  coverture  seized 
or  possessed."  Morrison  v.  Rice,  35  Minn. 
436. 

North  Carolina  — Common-law  Dower  Restored. 

—  Previous  to  the  statutes  of  1866-67  and 
1868-69.  purporting  to  restore  to  married 
women  the  common-law  right  of  dower,  the 
wife  had  only  an  inchoate  right  of  dower  in  the 
lands  of  her  husband,  subject  to  be  defeated 
at  any  time  by  the  husband's  conveyance;  and 
when  land  was  acquired  and  a  marriage  was 
contracted,  previous  to  the  statutes  aforesaid, 
it  was  held  that  these  statutes  could  not  affect 
the  rights  of  the  husband,  nor  restrict  his 
power  of  alienation,  nor  confer  upon  the  wife 
any  right  of  dower  which  she  did  not  have  be- 
fore. Sutton  v.  Askew,  66  N.  Car.  172,  8  Am. 
Rep.  500.  See  also  Taylor  v.  Fen,  3  Hawks 
(10  N.  Car.)  125;  Norwood  v.  Marrow,  4  Dev. 
&  B.  L.  (20  N.  Car.)  442. 

Dower  Divested  by  a  Levy.  —  In  Winstead  v. 
Winstead,  1  Hayw.  (1  N.  Car.)  243,  it  was  held 
that  after  the  passage  of  the  Act  of  1784  a 
widow  could  claim  dower  only  out  of  the  lands 
of  which  the  husband  died  seized  or  possessed, 
and  that  a  levy  upon  lands  in  the  lifetime  of 
the  husband  divested  the  widow's  claim  for 
dower  upon  those  lands,  though  they  might 
not  be  sold  until  after  his  death. 

Tennessee  Statutes.  —  By  the  Tennessee  Act 
of  1784  the  common-law  right  of  the  wife  to 
dower  was  changed.  Her  right  to  dower  was 
restricted  to  lands  of  which  the  husband  died 
seized.  Atwater  v.  Butler,  9  Baxt.  (Tenn.) 
299.  And  the  Code  of  Tennessee  (1896),  §  4139, 
provides  that  "  if  any  person  die  intestate, 
leaving  a  widow,  she  shall  be  entitled  to  a 
dower  in  one-third  part  of  all  the  lands  of 
which  her  husband  died  seized  and  possessed, 
or  of  which  he  was  equitable  owner." 

Dower  Superior  to  Debts.  —  In  Combs  v. 
Young,  4  Yerg.  (Tenn.)  218,  26  Am.  Dec.  225, 
it  was  held  that  the  widow's  claim  to  dower 
was  still  superior  to  the  claims  of  creditors, 
notwithstanding  the  Act  of  1784.  Approved  \n 
Rutherford  v.  Read,  6  Humph.  (Tenn.)  423. 

Sale  under  Execution.  —  A  widow  is  not  en- 
titled to  dower  in  land  levied  on  by  execution 
against  the  husband  and  sold  before  his  death, 
although  by  reason  of  the  failure  of  the  sheriff 
to  make  a  deed  to  the  purchaser  the  legal  title 
remains  in  the  husband,  because  the  husband 
was  not  seized  of  the  land  at  his  death.  Rose 
v.  Rose,  6  Heisk.  (Tenn.)  533. 
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Husband's  Possession  Barred.  —  A  widow  is 
not  entitled  to  dower  in  land  of  which  another 
person,  having  a  parol  gift  from  the  husband, 
acquired  a  possessory  right  by  an  adverse 
possession  of  more  than  twenty  years,  for  the 
husband's  right  of  possession  was  barred  at 
the  time  of  his  death.  Keys  v.  Keys,  11 
Heisk.  (Tenn.)  425. 

Contract  of  Sale  Rescinded.  —  If  a  contract  to 
sell  land  made  by  the  husband  in  his  lifetime 
is  rescinded  after  his  death  on  account  of  a  de- 
fect in  his  title  to  the  land,  his  widow  is  en- 
titled to  dower  therein.  Lunsford  v.  Jarrett, 
11  Lea  (Tenn.)  192. 

Washington  —  Dower  Abolished.  —  Dower  was 
abolished  in  Washington  Territory  by  the  Act 
of  Nov.  29,  1871,  §  23.  Hamilton  v.  Hirsch,  2 
Wash.  Ter.  223. 

1.  Consummate  Dower.  —  2  Black.  Com.  130; 
Co.  Litt.,  §  11a;  1  Inst.  32a,  32*. 

Alabama.  —  Boyd  v.  Harrison,  36  Ala.  533; 
Brooks  v.  Woods,  40  Ala.  540;  King  v.  King, 
61  Ala.  479. 

Arkansas. — Hill  v.  Mitchell,  5  Ark.  608; 
Tate  v.  Jay,  31  Ark.  579. 

Connecticut.  —  De  Forest's  Appeal,  I  Root 
(Conn.)  50. 

Delaware.  —  Bush  v.  Bush,  5  Houst.  (Del.) 
245- 

Georgia.  —  Chapman  v.  Schroeder,  10  Ga. 
321. 

Illinois.  — Sisk  v.  Smith,  6  111.  503. 

Iowa.  —  McCraney  v.  McCraney,  5  Iowa  232, 
68  Am.  Dec.  702. 

Kentucky.  —  Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64,  20  Am.  Dec.  205. 

Maine.  —  Kidder  v.  Blaisdell,  45  Me.  466. 

Maryland.  —  Price  v.  Hobbs,  47  Md.  359. 

Massachusetts.  —  Sewall  v.  Lee,  9  Mass. 
367.  .  •  . 

Michigan.  —  May  v.  Rumney,  I  Mich.  5. 

Missouri.  —  Rannells  v.  Isgrigg,  99  Mo.  19; 
Null  v.  Howell,  in  Mo.  277;  Bartlett  v.  Ball, 
142  Mo.  28. 

New  York.  —  Poor  v.  Horton,  15  Barb.  (N. 
Y.)  485;  Van  Gelder  v.  Post,  2  Edw.  Ch.  (N. 
Y.)  577;  Wait  v.  Wait,  4  N.  Y.  95;  Moore  v. 
New  York,  8  N.  Y.  no,  59  Am.  Dec.  473, 
affirming  4  Sandf.  (N.  Y.)  456. 

North  Carolina.  —  Gatewood  v.  Tomlinson, 
113  N.  Car.  312. 

Pennsylvania.  —  Kennedy  v.  Nedrow,  I  Dall. 
(Pa.)  415. 

Rhode  Island.  —  Hudson  v.  Steere,  9  R.  I. 
106. 

2.  Inchoate  Dower.  —  Sisk  v.  Smith,  6  111.  503; 
Sutherland  v.  Sutherland,  69  111.  486;  Grissom 
v.  Moore,  106  Ind.  296,  55  Am.  Rep.  742;  Price 
v.  Hobbs,  47  Md.  359;  Sewall  v.  Lee,  9  Mass. 
367;  Greiner  v.  Klein,  28  Mich.  12;  Bartlett  v. 
Ball,  142  Mo.  28;  Riddick  v.  Walsh,  15  Mo. 
539;  Null  v.  Howell,  in  Mo.  277;  Lloyd  v. 
Conover,  25- N.  J.  L.  47;  Denton  v.  Nannv,  8 
Barb.  (N.  Y.)  618;  Wait  v.  Wait,  4  N.  Y.  99; 
Gatewood  v.  Tomlinson,  113  N.  Car.  312; 
Hudson  v.  Steere,  9  R.  I.  106. 
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that  she  should  actually  have  had  issue  by  her  husband,  but  she  must  be  of 
such  an  age  at  the  time  of  her  husband's  death  as  to  make  the  birth  of  issue  a 
possibility.  At  the  common  law  the  wife  was  not  entitled  to  dower  unless  she 
was  at  least  nine  years  of  age  at  the  time  of  the  death  of  the  husband,  but  she 
was  not  deprived  of  dower  by  reason  of  having  attained  any  age,  however 
great.1 

2.  Marriage  —  a.  In  General.  —  To  entitle  a  wife  to  dower  there  must 
be  a  valid  marriage.2  If  void,  there  will  be  no  dower;3  but  if  the  marriage 
is  voidable  only,  and  has  not  been  avoided  during  the  life  of  the  husband,  the 
widow  will  be  entitled  to  dower.4  The  general  rule  that  a  marriage  valid 
where  contracted  is  valid  everywhere  is  applicable  to  dower.5 


1.  Limit  as  to  Wife's  Age. —  Littleton  says: 
"So  as  she  be  past  the  age  of  nine  years  at  the 
time  of  the  death  of  her  husband,  for  she 
must  be  above  nine  years  old  at  the  time  of 
the  decease  of  her  husband,  otherwise  she 
shall  not  be  endowed."    Co.  Litt.,  §  36. 

"  If  a  man  marries  a  woman  of  one  hundred 
years  old,  and  dies,  she  shall  be  endowed;  for 
the  law  cannot  determine  the  precise  time  of 
the  failure  of  her  capacity  to  have  issue,  which 
may  vary  according  to  the  strength  and  other 
circumstances  of  the  woman."  Bac.  Abr.,  tit. 
Dower  and  Jointure,  A. 

"  Albeit  the  wife  be  a  hundred  years  old, 
or  that  the  husband  at  his  death  was  but  four 
or  seven  years  old,  so  as  she  had  no  possibility 
to  have  issue  by  him,  yet  seeing  the  law  saith 
that  if  the  wife  be  above  the  age  of  nine  years 
at  the  death  of  her  husband  she  shall  be  en- 
dowed, and  that  women  in  ancient  times  have 
had  children  at  that  age  whereunto  no  woman 
doth  now  attain,  the  law  cannot  judge  that 
impossible  which  by  nature  was  possible. 
And  in  my  time  a  woman  above  threescore 
years  old  hath  had  a  child,  and  ideo  non 
definitur  in  jure.  And  for  the  husband's  being 
of  such  tender  years,  he  hath  habitum,  though 
he  hath  not  potentiam  at  that  time,  and  there- 
fore his  wife  shall  be  endowed. "    Co.  Litt.  40  b. 

2.  Valid  Marriage  Necessary. — Co.  Litt.  33a; 
Jones  v.  Jones,  28  Ark.  19;  McCraney  v.  Mc- 
Craney,  5  Iowa  232,  68  Am.  Dec.  702;  Don- 
nelly v.  Donnelly,  8  B.  Mon.  (Ky.)  113; 
Adams  v.  Adams,  57  Miss.  267;  Pearson  v. 
Howey,  11  N.  J.  L.  12;  Besson  v.  Gribble,  39 
N.  J.  Eq.  in;  Denton  v.  Nanny,  8  Barb.  (N. 
Y.)6i8;  Moore  v.  New  York,  8  N.  V.  no,  59 
Am.  Dec.  473;  Woods  v.  Woods,  2  Bay  (S.  Car.) 
476. 

Common-law  Marriage.  —  In  a  jurisdiction 
where  common-law  marriages  are  valid,  the 
wife  as  a  result  of  such  marriage  is  entitled  to 
dower  although  her  relations  with  her  husband 
prior  to  the  marriage  were  unlawful.  Mathew- 
son  v.  Phoenix  Iron  Foundry,  20  Fed.  Rep.  281. 

Second  Marriage  After  First  Husband's  Long 
Absence.  —  A  husband's  being  more  than  seven 
years  absent  from  his  wife,  out  of  the  state, 
and  being  reported  to  be  dead,  will  excuse  the 
wife  in  marrying  a  second  husband,  and  she 
shall  have  her  dower  or  distributive  share  of 
her  second  husband's  estate;  nor  shall  any 
hasty  or  unguarded  expression  of  hers  in  the 
heat  of  passion  tend  to  deprive  her  of  that 
right  or  bastardize  her  issue.  Woods  v. 
Woods,  2  Bay  (S.  Car.)  476.  Compare  Ward  v. 
Bailey,  118  N.  Car.  55. 

Cohabitation  Unnecessary.  —  When  a  marriage 
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is  contracted  and  solemnized  in  good  faith, 
the  subsequent  refusal  of  the  wife  to  live  and 
cohabit  with  the  husband  will  not  work  a  for- 
feiture of  her  right  to  dower,  at  his  death,  in 
the  lands  of  which  he  was  seized  during  the 
coverture.    Potier  v.  Barclay,  15  Ala.  439. 

Second  Wife  of  a  Bigamist  Entitled  to  Dower  in 
Land  of  a  Second  Husband.  —  When  a  woman 
marries  a  man  who  has  another  wife  living, 
such  marriage  imposes  no  obstacle  to  her  sub- 
sequent marriage  with  another  man;  and  the 
fact  that,  at  the  time  of  her  supposed  first  mar- 
riage, she  knew  that  such  former  wife  was 
living  would  not  in  any  manner  affect  her  sub- 
sequent marriage,  or  her  right  to  have  dower 
in  her  husband's  estate  allotted  to  her  by  the 
Court  of  Probate.  Martin  v.  Martin,  22  Ala. 
86. 

3.  Void  Marriage.  —  Jenkins  -'.  Jenkins,  2 
Dana  (Ky.)  102,  26  Am.  Dec.  437;  Smart  v. 
Whaley,  6  Smed.  &  M.  (Miss.)  308;  Higgins  z: 
Breen,  9  Mo.  497;  Cropsey  v.  Ogden,  11  N.  Y. 
228;  Smith  v.  Wood  worth,  44  Barb.  (N.  Y.) 
198;  Spicer  v.  Spicer,  16  Abb.  Pr.  N.  S.  (Brook- 
lyn City  Ct.)  112;  Smith  v.  Smith,  5  Ohio  St. 
32;  Kennelly  v.  Cowle,  6  Ohio  Dec.  170. 

Wife  of  an  Idiot  Not  Entitled.  —  The  wife  of  a 
man  who  was  an  idiot  at  the  time  of  marriage 
is  not  entitled  to  dower,  because  an  idiot  is 
incapable  of  consenting  to  the  contract  of 
marriage.  Jenkins  v.  Jenkins,  2  Dana  (Ky.) 
102,  26  Am.  Dec.  437. 

4.  Voidable  Marriage.  —  Co.  Litt.,  §  36;  I 
Greenl.  Cruise  154;  Bonham  v.  Badgley,  7  111. 
622;  Adkins  v.  Holmes,  2  Ind.  197;  Tomppert 
v.  Tomppert,  13  Bush  (Ky.)  326,  26  Am.  Rep. 
197;  Higgins  v.  Breen,  9  Mo.  497;  Wiser  v. 
Lockwood,  42  Vt.  720. 

5.  Validity  of  Marriage  Celebrated  in  Another 
Jurisdiction  —  J:.>!^ln>id. —  Lacon  v.  Higgins, 
D.  &  R.  38,  16  E.  C.  L.  425;  Warrender  v. 
Warrender,  2  CI.  &  F.  529;  Connelly  v.  Con- 
nelly, 2  Eng.  L.  &  Eq.  570;  Dalrymple  v.  Dal- 
rymple,  2  Hag.  Con.  54;  Scrimshire  v.  Scrim- 
shire,  2  Hag.  Con.  395;  Hunter  v.  Potts,  4  T. 
R.  182;  Potter  v.  Brown,  5  East  124. 

Kentucky.  —  Stevenson  v.  Gray,  17  B.  Mon. 
(Ky.)  193. 

Maryland.  —  Fornshill  v.  Murray.  I  Bland 
(Md.)  479,  18  Am.  Dec.  344. 

Massachusetts.  —  Medway  v.  Needham,  16 
Mass.  157,  8  Am.  Dec.  131;  Putnam  v.  Put- 
nam, 8  Pick.  (Mass.)  433. 

New  York.  —  Van  Voorhis  v.  Brintnall,  86 
N.  Y.  iS,  40  Am.  Rep.  505;  Fenton  v.  Reed,  4 
Johns.  (N.  Y.)  52,  4  Am.  Dec.  244. 

North  Carolina.  —  State  v.  Ross,  76  N.  Car. 
242,  22  Am.  Rep.  678. 
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b.  Evidence  of  Marriage.  —  In  proceedings  for  dower  it  is  not  neces- 
sary to  prove  the  marriage  by  the  production  of  the  marriage  register  or  by 
eyewitnesses.  Evidence  of  cohabitation  and  reputation  of  marriage  is  suffi- 
cient.1 If  it  is  made  to  appear  that  a  prior  marriage  was  void  because  one  of 
the  parties  thereto  had  already  at  the  time  of  such  marriage  a  living  husband 
or  wife,  and  after  the  death  of  such  former  husband  or  wife  the  parties  to 
such  void  marriage  continued  to  cohabit  together  and  had  the  reputation  of 
husband  and  wife,  the  law  will  presume  a  subsequent  legal  marriage.2  And 


Tennessee.  —  Dickson  v.  Dickson,  i  Yerg. 
(Tcnn.)  m,  24  Am.  Dec.  444. 

And  sec  the  titles  Husband  and  Wife; 
Marriage;  Private  International  Law. 

1.  Evidence  of  Marriage  —  Alabama.  —  Ford 
v.  Ford,  4  Ala.  142;  Martin  v.  Martin,  22  Ala. 
86. 

Arkansas.  — Jones  v.  Jones,  28  Ark.  19. 
Indiana.  —  Fleming  v.  Fleming,  8  Blackf. 
(Ind.)  234. 

Kentucky.  —  Chiles  v.  Drake,  2  Mete.  (Ky.) 
146,  74  Am.  Dec.  406;  Stover  v.  Boswell,  3 
Dana  (Ky.)  233;  Donnelly  v.  Donnelly,  8  B. 
Mon.  (Ky.)  113. 

Maine.  —  Carter  v.  Parker,  28  Me.  509; 
Taylor  v.  Robinson,  29  Me.  323. 

Maryland.  —  Boone  v.  Purnell,  28  Md.  609, 
92  Am.  Dec.  713;  Sellman  v.  Bowen,  8  Gill 
&  J.  (Md.)  50,  29  Am.  Dec.  524. 

Massachusetts.  —  Nichols  v.  Munsel,  1 15 
Mass.  567;  Knower  v.  Wesson,  13  Met.  (Mass.) 
143. 

Michigan.  —  Hutchins  v.  Kimmell,  31  Mich. 
126. 

New  Hampshire.  —  Young  v.  Foster,  14  N. 
H.  114;  Dunbarton  v.  Franklin,  19  N.  H.  257; 
Stevens  v.  Reed,  37  N.  H.  49. 

New  Jersey.  —  Pearson  v.  Howey,  11  N.  J. 
L.  13. 

New  York.  —  Starr  v.  Peck,  1  Hill  (N.  Y.) 
270;  Van  Gelder  v.  Post,  2  Edw.  Ch.  (N.  Y.) 
577;  Fenton  v.  Reed,  4  Johns.  (N.  Y.)  52,  4 
Am.  Dec.  244;  Jackson  v.  Claw,  18  Johns.  (N. 
Y.)  346;  Rose  v.  Clark,  8  Paige  (N.  Y.)  574. 

North  Carolina.  —  Archer  v.  Haithcock,  6 
Jones  L.  (51  N.  Car.)  421. 

Pennsylvania. — Coverts.  Hertzog,  4  Pa.  St. 
145;  Thorndell  v.  Morrison,  25  Pa.  St.  326; 
Kenyon  v.  Ashbridge,  35  Pa.  St.  157;  Greena- 
walt  v.  McEnelley,  85  Pa.  St.  352;  Senser  v. 
Bower,  I  P.  &  W.  (Pa.)  450;  Chambers  v. 
Dickson,  2  S.  &  R.  (Pa.)  475. 

Wisconsin.  —  Williams  v.  Williams,  46  Wis. 
464,  32  Am.  Rep.  722. 

Canada.  —  Graham  v.  Law,  6  U.  C.  C.  P. 
310;  Phipps  v.  Moore,  5  U.  C.  Q.  B.  16; 
Beatty  v.  Beatty,  17  U.  C.  C.  P.  484;  Losee  v. 
Murray.  24  U.  C.  Q.  B.  586.  See  also  Street  v. 
Dolsen,  14  U.  C.  Q.  B.  537. 

And  see  generally  the  title  Husband  and 
Wife. 

Statement  of  the  Rule.  —  In  an  action  for 
dower,  the  marriage  of  the  demandant  may 
be  inferred  from  proof  of  long  cohabitation, 
continued  until  the  death  of  the  alleged  hus- 
band, being  received  and  treated  as  his  wife, 
and  their  bringing  up  and  educating  a  family 
of  children  as  their  own.  Carter  v.  Parker,  28 
Me.  509. 

The  Burden  of  Proof  is  on  the  demandant  in 
dower  to  show  that  she  is  the  lawful  widow 
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of  the  deceased,  and  it  is  not  shifted  by  the 
establishment  of  a  prima  facie  case.  Nichols. 
v.  Munsel,  115  Mass.  567. 

Long-continued  Cohabitation  and  general  repu- 
tation are  sufficient  evidence  of  marriage  to 
make  a  prima  facie  case  on  behalf  of  a  claim- 
ant in  dower.    Young  v.  Foster,  14  N.  H.  114. 

Treatment  by  the  Family.  —  In  an  action  of 
dower  cohabitation  and  reception  by  the 
family  as  husband  and  wife  are  evidence  of 
marriage.    Stevens  v.  Reed,  57  N.  H.  49. 

Presumption  in  Favor  of  Validity.  —  "As  to  the 
evidence  of  the  marriage  of  the  demandant  S. 
with  A.  R.,  it  has  been  repeatedly  held  in  our 
courts  that  evidence  of  cohabitation  and  repu- 
tation of  marriage  is  sufficient  on  the  plea  of 
ne  unques  accouple.  I  take  that  to  be  too  well 
established  here  to  allow  of  its  being  ques- 
tioned, and  on  that  point  there  was  ample  evi- 
dence to  submit  to  the  jury.  The  demand- 
ants, however,  went  further  and  proved  the 
solemnization  of  a  marriage  de  facto.  The  ob- 
jection to  that  is,  there  was  no  proof  of  the 
law  of  the  foreign  country  or  of  the  authority 
of  the  person  who  performed  the  ceremony. 
It  may  be  admitted  that  evidence  of  that  de- 
scription would  be  requisite  where  it  was 
necessary  to  prove  a  marriage  de  facto  solem- 
nized. But  when  proof  by  cohabitation  and 
reputation  is  sufficient,  and  has  been  given,  it 
appears  to  me  a  different  consequence  follows. 
I  think  the  effect  of  the  decisions  on  this  ques- 
tion in  Upper  Canada  has  been  to  put  the 
proof  of  marriage  in  actions  of  dower  on  the 
same  footing  as  in  actions  involving  the  ques- 
tion of  legitimacy,  in  which  every  reasonable 
presumption  is  entertained  in  favor  of  the 
validity  of  the  marriage.  When  once  suffi- 
cient presumption  of  a  marriage  had  been 
established,  by  the  proof  that  was  given,  I 
think  the  additional  proof  of  a  marriage  in 
fact  would  not  displace  this  without  evidence 
to  show  the  invalidity  of  this  de  facto  mar- 
riage. That  the  presumption  once  created 
must  be  rebutted,  as  is  said  by  Lord  Lynd- 
hurst,  in  Morris  v.  Davis,  by  strong,  distinct, 
and  satisfactory  and  conclusive  evidence,  and 
that  the  burden  of  giving  that  proof  in  this 
case  lay  upon  the  defendant."  Graham  v. 
Law,  6  U.  C.  C.  P.  310. 

2.  Presumption  from  Reputation  and  Cohabita- 
tion.—  Donnelly  v.  Donnelly,  8  B.  Mon.  (Ky.) 
113;  Jackson  v.  Claw,  18  Johns.  (N.  Y.)  346. 
See  also  Fenton  v.  Reed,  4  Johns.  (N.  Y.)  52,  4 
Am.  Dec.  244. 

Question  for  the  Jury.  —  In  Northfield  v. 
Plymouth,  20  Vt.  582,  it  was  held  that  where  the 
cohabitation  was  illicit  in  its  origin,  any  pre- 
sumption of  a  marriage  after  the  death  of  a 
former  husband  would  be  highly  improbable, 
and  that  at  all  events  the  question  whether 
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the  death  of  such  former  husband  or  wife  may  be  presumed  from  absence  for 
the  statutory  period  without  being  heard  of.1 

3.  Seizin  of  the  Husband  —  a.  In  General.  —  It  is  well  settled  that  the 
wife  cannot  be  tenant  in  dower  except  of  lands  of  which  her  husband  was 
seized  at  some  time  during  the  coverture.2  Seizin  in  law  is,  however,  as 
effectual  as  seizin  in  deed,  for  it  is  not  in  the  wife's  power  to  bring  the  hus- 
band's title  to  an  actual  seizin.3 


such  subsequent  marriage  did  take  place  or 
not  was  a  question  of  fact,  in  the  absence  of 
direct  evidence,  for  the  jury  to  decide. 

1.  Presumption  of  Death  from  Absence.  —  Jack- 
son v.  Claw,  18  Johns.  (N.  Y.)  346;  Woods  v. 
Woods,  2  Bay  (S.  Car.)  476;  Chapman  v. 
Cooper,  5  Rich.  L.  (S.  Car.)  452. 

2.  Seizin  Necessary.  —  Co.  Litt.  31a. 
Alabama.  —  Tillman  v.  Spann,  68  Ala.  102. 
Arkansas.  —  Blakeney  v.  Ferguson,  20  Ark. 
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Illinois.  —  Owen  v.  Robbins,  19  111.  545; 
Stribling  v.  Ross,  16  111.  122. 

Kentucky.  —  Butler  Cheatham,  8  Bush 
(Ky.)  594;  Garton  v.  Bates,  4  B.  Mon.  (Ky.) 
367;  Fontaine  v.  Dunlap,  82  Ky.  321. 

Maine.  —  Mann  v.  Edson,  39  Me.  25. 

Maryland.  —  Rawlings  v.  Adams,  7  Md.  26. 

Massachusetts.  —  Eldredge  v.  Forrestal,  7 
Mass.  253;  Atwood  v.  Atwood,  22  Pick. 
(Mass.)  283.  See  also  Small  v.  Procter,  15 
Mass.  495. 

Michigan.  —  May      Specht,  I  Mich.  187. 

Mississippi.  —  Ware  v.  Washington,  6  Smed. 
&  M.  (Miss.)  737;  Caruthers  v.  Wilson,  1 
Smed.  &  M.  (Miss.)  527. 

Missouri,  — Gentry  v.  Woodson,  10  Mo.  224; 
Warren  v.  Williams,  25  Mo.  App.  22. 

New  York.  —  Poor  v.  Horton,  15  Barb.  (N. 
Y.)  485;  Durando  v.  Durando,  23  N.  Y.  331; 
Kade  v.  Lauber,  16  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  288,  48  How.  Pr.  (N.  Y.)  382;  Leach 
v.  Leach,  21  Hun  (N.  Y.)  381;  Sparrow  v. 
Kingman,  1  N.  Y.  242. 

North  Carolina.  —  Houston  v.  Smith,  88  N. 
Car.  312;  Barnes  v.  Raper,  90  N.  Car.  189. 

Ohio.  —  Rands  v.  Kendall,  15  Ohio  671. 

Pennsylvania.  —  Shoemaker  v.  Walker,  2  S. 
&  R.  (Pa.)  554;  Galbraith  v.  Green,  13  S.  &  R. 
(Pa.)  85;  Pritts  v.  Ritchey,  29  Pa.  St.  71 ;  Junk 
v.  Canon,  34  Pa.  St.  286. 

South  Carolina.  —  Pledger  v.  Ellerbc,  6  Rich. 
L.  (S.  Car.)  266,  60  Am.  Dec.  123;  Bowman  v. 
Bailey,  20  S.  Car.  550. 

Virginia.  —  Waller  v.  Waller,  33  Gratt. 
(Va.)  83;  James  v.  Upton,  (Va.  1898)  31  S.  E. 
Rep.  255. 

Canada.  —  McLean  v.  Laidlaw.  2  U.  C.  Q. 
B.  222;  Beatty  v.  Beatty,  17  U.  C.  C.  P. 
484. 

No  Conveyance  or  Agreement  to  Convey  to  Hus- 
band. —  To  entitle  a  wife  to  dower  the  husband 
must  be  seized  either  in  fact  or  in  law  of  a 
present  freehold  in  the  premises  as  well  as  an 
estate  of  inheritance.  Such  a  seizin  cannot  be 
predicated  with  respect  to  lands  purchased 
with  the  moneys  of  the  husband,  but  not  con- 
veyed or  agreed  to  be  conveyed  to  him. 
Phelps  v.  Phelps,  143  N.  Y.  197. 

Borrowed  Estate. — A  husband,  before  Lord 
Eldon's  Act,  borrowed  an  estate  for  the  pur- 
pose of  suffering  a  recovery,  in  order  to  acquire 
the  ownership  of  money  to  be  laid  out  in  land. 
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Semite,  his  wife  is  dowable  of  the  estate  bor- 
rowed.   Henley  v.  Webb,  5  Madd.  407. 

A  Patent  for  Land  for  military  service  per- 
formed by  the  husband  will  relate  back  to  the 
time  of  his  enlistment,  though  made  out  after 
his  decease,  and  he  will  be  considered  as 
seized  during  the  coverture,  for  the  purpose 
of  giving  his  wife  dower.  Johnson  v.  Parcels. 
4S  Mo.  549. 

Seizin  Subject  to  a  Deed  of  Trust.  —  Where  a 
husband  makes  a  deed  of  trust  conveying  land 
with  power  to  the  trustees  to  sell  the  same  for 
payment  of  debts,  and  they  allow  the  husband 
to  remain  in  possession  during  his  life,  and 
make  no  sale  under  the  deed  until  after  his 
death,  the  husband  is  to  be  considered  as  hav- 
ing died  seized  of  the  land  subject  to  the  deed 
of  trust,  so  that  his  widow,  if  she  did  not  join 
in  the  deed,  and  is  entitled  to  dower  in  the 
land,  may  recover  rents  and  profits  from  the 
husband's  death  in  like  manner  as  if  the  deed 
had  not  been  made.  In  case  the  widow  dies 
before  recovering  such  rents  and  profits,  the 
same  may  be  recovered  to  the  period  of  her 
death  by  her  administrator.  Macaulay  v. 
Dismal  Swamp  Land  Co.,  2  Rob.  (Va.)  530. 

Land  Covenanted  to  Be  Conveyed.  —  A  widow 
is  entitled  to  dower  in  land  covenanted  to  be 
conveyed  to  her  husband.  Thompson  v. 
Thompson,  1  Jones  L.  (46  N.  Car.)  430.  See 
also  Klutts  -•.  Klutts,  5  Jones  Eq.  (58  N.  Car.) 
80. 

3.  Seizin  in  Law  Sufficient.  —  Co.  Litt.  31a. 
United  Slates.  —  Green  v.  Liter,  8  Cranch. 
(U.  S.)  247. 

Arkansas.  —  Hill  v.  Mitchell,  5  Ark.  608; 
Tate  v.  Jay,  31  Ark.  579. 

Delaware.  —  Bush  v.  Bush,  5  Houst.  (Del.) 
245- 

Georgia.  —  Bowen  -■.  Collins,  15  Ga.  100. 

Kentucky.  —  Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64,  20  Am.  Dec.  205. 

Maine.  —  Mann      Edson,  39  Me.  25. 

Maryland.  —  Chew  v.  Chew,  1  Md.  163. 

Massachusetts.  —  Eldredge  7'.  Forrestal,  7 
Mass.  253;  Brown  v.  Wood,  17  Mass.  68;  At- 
wood v.  Atwood,  22  Pick.  (Mass.)  283;  Blood 
v.  Blood,  23  Pick.  (Mass.)  80. 

Mississippi .  —  Ware  v.  Washington,  6  Smed. 
&  M.  (Miss.)  737. 

Missouri.  —  Ellis  v.  Kyger,  90  Mo.  606. 

New  York. — Green  v.  Putnam,  1  Barb.  (N. 
Y.)  506;  Dunham  v.  Osborn,  1  Paige  (N.  Y.) 
634;  Durando  r\  Durando,  23  N.  Y.  332. 

North  Carolina.  —  Weir  v.  Tate,  4  Ired.  Eq. 
(39  N.  Car.)  264;  Thomas  v.  Thomas,  10  Ired. 
L.  (32  N.  Car.)  123;  Houston  v.  Smith,  88  N. 
Car.  312;  Barnes  v.  Raper,  90  N.  Car.  189. 

South  Carolina.  —  Secrest  v.  McKenna,  6 
Rich.  Eq.  (S.  Car.)  72. 

Tennessee.  —  Apple  v.  Apple,  1  Head  (Term.) 
348;  Lunsford  v.  Jarrctt,  11  Lea  (Tenn.) 
194. 
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Right  of  Entry  or  Action.  —  At  common  law  the  widow  was  not  entitled  to 
dower  if  the  husband  had  not  during  coverture  anything  more  than  a  mere 
right  of  entry  or  a  mere  right  of  action.1  But  this  has  been  changed  by 
statute  in  I-mgland  2  and  in  some  of  the  states  of  the  American  Union.3 

b.  Beneficial  Seizin.  —  In  order  that  the  widow  may  have  dower,  the 
husband  must  be  beneficially  seized,  and,  therefore,  there  is  no  dower  in  lands 
held  by  the  husband  as  a  mere  trustee  for  other  persons.4    A  widow  has  no 


Virginia.  — Cocke  v.  Philips,  12  Leigh  (Va.) 
257- 

Missouri  Statute.  —  Actual  seizin  is  not  neces- 
sary to  entitle  the  wife  to  dower  under  the  pro- 
visions of  the  Missouri  statute  (Rev.  Stat.  1889, 
S  4935)  as  10  dower.  Davis  v.  Evans,  102  Mo. 
164;  Davis  v.  Green,  102  Mo.  170. 

1.  No  Dower  in  a  Mere  Right  of  Entry.  —  2 
Min.  Inst.  139;  1  Scribner  on  Dower  249.  See 
also  Ellis  v.  Kyger,  90  Mo.  600. 

Illustration.  —  "  By  way  of  illustration:  the 
wife  of  a  disseizee,  who  neglects  to  enter,  can- 
not claim  dower;  for  although  the  husband 
had  a  right  which  was  transmissible  by  de- 
scent, he  had  no  estate;  so,  where  one  makes 
a  feoffment  upon  condition  and  dies  after  con- 
dition broken,  but  without  revesting  his  estate 
by  entry,  and  afterwards  the  heir  enters  and 
revests  the  estate,  the  widow  is  not  entitled  to 
dower.  This  distinction,  which  applies  where 
the  widow  claims  dower  at  common  law,  is 
equally  applicable  where  she  claims  under  the 
statute;  for  instance,  if  a  trustee  sells  the  land 
in  violation  of  the  trust,  and  the  cestui  que 
trust  marries  and  dies  without  revesting  his 
estate,  the  widow  is  not  entitled  to  dower;  for 
he  had  a  mere  right  to  apply  to  a  court  of 
equity  and  have  the  purchaser  declared  a 
trustee  if  he  bought  with  notice;  but  as  he 
did  not  in  his  lifetime  assert  this  right, 
although  his  heir  may  do  so  after  his  death,  it 
was  not  intended  to  give  the  widow  a  claim 
to  dower.  Indeed,  it  could  not  be  done  with- 
out destroying  all  analogy  between  a  legal 
and  an  equitable  estate,  which  the  intention 
was  to  put  on  the  same  footing."  Pearson, 
J.,  in  Thompson  v.  Thompson,  1  Jones  L.  (46 
N.  Car.)  430. 

2.  English  Statute.  —  When  a  husband  shall 
have  been  entitled  to  a  right  of  entry  or  action 
in  any  land,  and  his  widow  would  be  entitled 
to  dower  out  of  the  same  if  he  had  recovered 
possession  thereof,  she  shall  be  entitled  to 
dower  out  of  the  same,  although  her  husband 
shall  not  have  recovered  possession  thereof, 
provided  that  such  dower  be  sued  for  or  ob- 
tained within  the  period  during  which  such 
right  of  entry  or  action  might  be  enforced. 
3  &  4  Wm.  IV.,  c.  105,  §  3. 

3.  Code  Virginia  (1887),  c.  102,  p.  563;  Code 
West  Virginia  (1891),  c.  65,  p.  615.  And  see 
the  statutory  enactments  of  the  several  states. 

Georgia  Statute.  —  The  mere  failure  of  the 
husband  to  sue  for  lands  of  which  he  was  once 
legally  seized  during  coverture  until  the  stat- 
ute of  limitations  attached  as  against  him  did 
not,  under  the  Georgia  statute  of  1826.  exclude 
the  wife's  right  to  dower  in  said  lands.  She 
might  assert  the  right  when  she  became  dis- 
covert.   Hart  v.  McCollum,  28  Ga.  478. 

Missouri  Statute.  —  The  widow  shall  have 
dower  in  real  estate  although  there  may  have 
been  no  actual  possession  or  recovery  of  pos- 
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session  by  the  husband  in  his  lifetime,  and 
although  the  same  may  have  been  held  by 
him  as  joint  tenant  or  tenant  in  common  or 
coparcener.    Mo.  Rev.  Stat.  1879,  §  2207. 

In  Ellis  v.  Kyger,  90  Mo.  600,  it  was  held 
that  where  the  wife  relinquished  her  dower  by 
deed  duly  acknowledged,  and  her  husband  did 
not  enter  for  condition  broken,  and  was  there- 
fore not  seized  of  the  premises  in  dispute  at 
any  time  after  the  delivery  of  the  deed,  the 
wife  was  not  entitled  to  dower. 

Ohio  Statute. —  If  a  husband  or  wife  gives  up 
any  real  property  by  collusion  or  fraud,  or 
loses  the  same  by  default,  the  widow  or 
widower  may  recover  dower  in  the  same. 
Ohio  Rev.  Stat.  1897,  p.  2218. 

4.  Husband  a  Mere  Trustee  —  United  States.  — 
Robinson  v.  Codman,  1  Sumn.  (U.  S.)  121. 

Arkansas.  —  Hill  v.  Mitchell,  5  Ark.  608. 

Georgia.  —  Aaron  v.  Bayne,  28  Ga.  107. 

Illinois.  —  Bailey  v.  West,  41  111.  290;  King 
v.  Bushnell,  121  111.  656. 

Indiana.  —  M'Mahan  v.  Kimball,  3  Blackf. 
(Ind.)  1. 

Kentucky.  —  Fontaine  v.  Dunlap,  82  Ky. 
321;  Oldham  v.  Sale,  I  B.  Mon.  (Ky.)  77; 
Bartlett  v.  Gouge,  5  B.  Mon.  (Ky.)  152;  Heed 
v.  Ford,  16  B.  Mon.  (Ky.)  114. 

Maine.  —  Stanwood  v.  Dunning,  14  Me.  290. 

Maryland.  —  Cowman  v.  Hall,  3  Gill  &  J. 
(Md.)  398. 

Missouri.  —  White  v.  Drew,  42  Mo.  561. 

New  havipshire.  —  Hopkinson  v.  Dumas,  42 
N.  H.  296;  Hallett  v.  Parker,  (N.  H.  1897)  39 
Atl.  Rep.  583. 

New  Jersey.  —  Ocean  Beach  Assoc.  v.  Brin- 
ley,  34  N.  J.  Eq.  438. 

New  York.  —  Terrett  v.  Crombie,  6  Lans. 
(N.  Y.)  82;  Germond  v.  Jones,  2  Hill  (N.  Y.) 
569;  Cooper  v.  Whitney,  3  Hill  (N.  Y.)  95. 

Ohio.  —  Derush  v.  Brown,  8  Ohio  412.  See 
also  Greene  v.  Greene,  1  Ohio  535,  13  Am. 
Dec.  642. 

South  Carolina.  —  Thompson  v.  Perry,  2 
Hill  Eq.  (S.  Car.)  204. 

Tennessee.  —  Gannaway  v.  Tarpley,  I  Coldw. 
(Tenn.)  572. 

And  see  infra,  this  title,  Barring  and  Defeat- 
ing Dotver —  By  Alienation  of  the  Husband  — 
Before  Marriage. 

Illustrations.  —  The  widow  of  a  guardian 
who  had  invested  the  money  of  his  wards  in 
land  is  not  entitled  to  dower  out  of  it;  for  he 
never  was  seized  as  owner,  but  only  as  trustee 
for  his  wards.  Gannaway  v.  Tarpley,  1 
Coldw.  (Tenn.)  572. 

A,  at  the  request  of  B,  bid  off  certain  land 
at  auction,  with  the  agreement  that  whenever 
B  should  pay  to  him  the  purchase  money  and 
another  sum  due  from  B  to  him,  A  would 
convey  the  premises  to  B.  Subsequently,  in 
furtherance  of  an  agreement  between  all  the 
parties,  one  C  paid  the  amount  and  took  a  con- 
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dower  in  lands  which  her  husband  has  contracted  to  convey  prior  to  his  mar- 
riage, though  he  does  not  convey  until  after  the  marriage,  or  although  he  may 
have  died  without  conveying;  for,  while  he  has  the  legal  title,  he  is  not  bene- 
ficially seized  during  the  coverture.1 

c.  Sole  Seizin. — The  seizin  must  be  sole;  therefore  the  widow  cannot 
be  endowed  of  estates  in  joint  tenancy,2  except  in  those  states  where  the  jus 
accrescendi,  or  right  of  survivorship,  is  abolished.3  But  estates  held  in  coparce- 
nary and  in  common  are  subject  to  dower.4 


veyance  of  the  premises,  to  hold  upon  the 
same  terms  on  which  they  had  been  held  by 
A.  It  was  held  that  C  was  beneficially  seized 
of  the  land  and  that  his  widow  was  entitled 
to  dower.    Prescott  v.  Walker,  16  N.  H.  340. 

1.  Lands  Sold  Before  and  Conveyed  After  Mar- 
riage.—  Hugunin  v.  Cochrane,  51  111.  302,  2 
Am.  Rep.  303;  Adkins  v.  Holmes,  2  Ind.  197; 
Dean  v.  Mitchell,  4  J.  J.  Marsh.  (Ky.)  451; 
Gully  v.  Ray,  18  B.  Mon.  (Ky.)  107;  Adams  v. 
Hill,  29  N.  H.  202;  Hunkins  Hunkins,  65 
N.  H.  95;  Hallett  v.  Parker,  (N.  H.  1897)  39 
Atl.  Rep.  583;  Chapman  t.  Chapman,  92  Va. 
537.  And  see  infra,  this  title.  Barring  and 
Defeating  Dowet  By  Alienation  of  the  Hus- 
band. 

Illustrations.  —  Where  the  husband  has  be- 
fore marriage  given  an  unconditional  bond  for 
conveyance  of  title  to  land,  and  put  the  vendee 
in  possession,  the  wife  is  not  entitled  to  dower. 
In  such  case  the  husband  is  considered  as  a 
mere  trustee  or  title  holder  for  use  of  his 
vendee.  And  the  wife  of  the  vendee  is,  in 
such  case,  entitled  to  dower.  Stevens  v. 
Smith,  4  J.  J.  Marsh.  (Ky.)  64,  20  Am.  Dec. 
205. 

A  sold  a  tract  of  land  to  B.  The  latter  paid 
a  portion  of  the  purchase  money,  gave  his  note 
for  the  balance,  and  took  a  bond  conditioned 
that  a  deed  should  be  made  when  all  the  pur- 
chase money  was  paid.  B  took  possession, 
and  died  leaving  heirs.  The  purchase  money 
being  unpaid,  A  filed  his  bill  to  enforce  pay- 
ment by  a  sale  of  the  land;  a  decree  was  ren- 
dered and  the  land  sold  to  C.  A  married  prior 
to  the  said  sale  to  C,  and  died.  It  was  held 
that  A's  widow  was  not  entitled  to  dower  in 
said  land.    Kintner  v.  McRae,  2  Ind.  453. 

Contract  Either  Verbal  or  Written.  —  To  entitle 
a  widow  to  dower  in  lands,  the  husband  must 
have  been  beneficially  seized  during  the  cover- 
ture. If  the  husband  before  his  marriage 
sells  land  by  contract,  either  verbal  or  written, 
though  he  does  not  convey  until  after  the  mar- 
riage, the  widow  is  not  entitled  to  dower. 
Gully  v.  Ray,  18  B.  Mon.  (Ky.)  107.  See  also 
Oldham  v.  Sale,  I  B.  Mon.  (Ky.)  76;  Gaines  v. 
Gaines,  9  B.  Mon.  (Ky.)  295,  48  Am.  Dec.  425. 

Wisconsin  Statute  of  Frauds.  —  A  parol  con- 
tract to  convey  land  being  not  only  voidable, 
but  void,  under  the  Wisconsin  statute  of 
frauds,  the  widow  may  have  dower  in  lands 
which  the  husband  before  the  marriage  has 
agreed  verbally  to  convey  to  a  third  person, 
when  nothing  has  been  done  before  the  mar- 
riage in  the  way  of  part  performance.  Madi- 
gan  v.  Walsh,  22  Wis.  501.  And  see  the  title 
Frauds,  Statute  ok. 

2.  Sole  Seizin  Necessary.  —  Mayburry  v. 
Bricn,  15  Pet.  (U.  S.)  21;  Cockrill  v.  Arm- 
strong, 31  Ark.  580;  Davis  v.  Logan,  9  Dana 
(Ky.)  186;  Chew  v.  Chew,  1  Md.  163;  Hol- 
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brook  v.  Finney,  4  Mass.  566,  3  Am.  Dec.  243; 
James  v.  Rowan,  6  Smed.  &  M.  (Miss.)  393; 
Babbitt  v.  Day,  41  N.  J.  Eq.  392;  Weir  v. 
Tate,  4  Ired.  Eq.  (39  N.  Car.)  264;  Reed 
v.  Kennedy,  2  Strobh.  L.  (S.  Car.)  67;  Shiell  v. 
Sloan,  22  S.  Car.  157.  See  also  Haskill 
v.  Fraser,  12  U.  C.  C.  P.  383. 

The  widow  will  not  be  entitled  to  dower  in 
an  estate  held  in  joint  tenancy;  seizin  in 
severalty  is  required  to  support  it.  The  alien- 
ation which  severs  a  joint  tenancy  cuts  off 
dower,  because  the  same  act  of  the  husband 
by  which  a  joint  estate  is  severed  operates  to 
pass  the  fee  of  his  moiety  to  his  grantee. 
Cockrill  v.  Armstrong,  31  Ark.  580. 

3.  Effect  of  Abolishing  Right  of  Survivorship. 
—  Davis  v.  Logan,  9  Dana  (Ky.)  185  ;  Holbrook 
v.  Finney,  4  Mass.  566,  3  Am.  Dec.  243;  Lee  v. 
Lindell,  22  Mo.  202,64  Am.  Dec.  262;  James 
v.  Rowan,  6  Smed.  &  M.  (Miss.)  393;  Weir  v. 
Tate,  4  Ired.  Eq.  (39  N.  Car.)  264;  Sergeant  v. 
Steinberger,  2  Ohio  305,  15  Am.  Dec.  553; 
White  v.  Sayre,  2  Ohio  110;  Miles  v.  Fisher, 
10  Ohio  1,  36  Am.  Dec.  61;  Tabler  v.  Wise- 
man, 2  Ohio  St.  207;  Reed  v.  Kennedy,  2 
Strobh.  L.  (S.  Car.)  67;  Shiell  v.  Sloan,  22  S. 
Car.  157;  Walker  v.  Walker,  6  Coldw.  (Tenn.) 
571. 

A  widow  may  be  endowed  of  an  interest  in 
land  which  her  husband  held  as  joint  tenant; 
for  the  Kentucky  statute  abolishing  the  jus 
accrescendi  (in  which  the  reason  of  the  com- 
mon-law rule  was  to  be  found)  has,  in  effect, 
changed  the  law  in  that  respect.  Davis  v. 
Logan,  9  Dana  (Ky.)  185. 

4.  Dower  in  Estates  in  Coparcenary  or  in  Com- 
mon—  England.  —  Sutton  v.  Rolfe,  3  Lev.  84; 
Reynard  v.  Spence,  4  Beav.  104. 

Alabama.  —  Chaney  v.  Chaney,  38  Ala.  35. 
Arkansas.  —  Harvill  v.  Holloway,  24  Ark. 

Georgia.  —  Ross  v.  Wilson,  58  Ga.  249. 
Kentucky.  —  Davis  v.  Logan,  9  Dana  (Ky.) 
185. 

Maine.  —  Mosher  v.  Mosher,  32  Me.  412; 
Blanchard  v.  Blanchard,  48  Me.  174;  French 
v.  Lord,  69  Me.  537;  Cook  v.  Walker,  70  Me. 
232. 

Maryland.  —  Chew  v.  Chew,  1  Md.  163; 
Warren  v.  Twilley,  10  Md.  39. 

Massachusetts.  —  Potter  v.  Wheeler,  13  Mass. 
504;  Blossom  v.  Blossom,  9  Allen  (Mass.)  254. 

Mississippi.  —  Hill  r.  Gregory,  56  Miss.  341. 

Missouri. —  Lee  v.  Lindell,  22  Mo.  202,  64 
Am.  Dec.  202;  Null  Howell,  111  Mo.  277; 
Shipp  -•.  Snyder,  121  Mo.  155. 

New  jersey.  —  Yeo  v.  Merccrcau,  18  N.  J. 
L.  405:  Lloyd  v.  Conover,  25  X.  J.  L.  47. 

A'erv  Yo rk.  —  Dolf  v.  Basset,  15  Johns.  (N. 
Y.)2i;  Jackson  v.  Edwards,  22  Wend.  (N.  Y.) 
49S;  Green  Putnam,  I  Barb.  (N.  Y.)  500; 
Smith  v.  Smith,  6  Lans.  (N.  Y.)  313;  Wilkin- 
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Requisites  of  Dower. 


DOWER. 


Seizin  of  the  Husband. 


J.  IMMEDIATE  Seizin  —  (i)  Estates  in  Remainder  or  Reversion  —  (a)  After 
an  Estate  of  Freehold.  —  Since,  to  entitle  the  wife  to  dower,  the  husband  must 
have  immediate  seizin  of  the  inheritance,  the  wife  cannot  be  tenant  in  dower 
of  a  reversion  or  a  remainder  expectant  upon  an  estate  of  freehold,  unless  the 
particular  estate  be  determined  or  ended  during  the  coverture.1  If  the  hus- 
band has  an  estate  for  life  and  a  remainder  in  fee  in  land,  and  there  is  an 
intervening  vested  freehold  estate  in  some  other  person,  the  wife  will  not  be 
entitled  to  dower.3  And  if  the  husband  alienates  the  reversion  or  remainder 
during  the  existence  of  the  particular  freehold  estate,  the  right  of  the  wife  to 
dower  is  defeated.3 

(b)  After  a  Term  for  Years.  —  A  term  for  years  does  not  exclude  the  seizin  of 
the  husband,  since  the  possession  of  the  termor  is  that  of  the  reversioner,  and 
therefore  in  such  a  case  the  wife  is  entitled  to  dower.4 


son  v.  Parish,  3  Paige  (N.  Y.)  655;  Totten  v. 
Stuyvesant,  3  Edw.  Ch.  (N.  Y.)  500;  Church 
v.  Church,  3  Sandf.  Ch.  (N.  Y.)  434. 

Ohio.  —  Weaver  v.  Gregg,  6  Ohio  St.  547,  67 
Am.  Dec.  355. 

Pennsylvania.  —  Brown  v.  Adams,  2  Whart. 
(Pa.)  190. 

Rhode  Island.  —  Hudson  v.  Steere,  9  R.  I. 
106. 

Tennessee.  —  Walker  v.  Walker,  6  Coldw. 
(Tenn.)  571;  Clift  v.  Clift,  87  Tenn.  17. 

1.  No  Dower  in  Reversion  or  Remainder  After 
Estate  of  Freehold  —  England.  —  Duncomb  v. 
Duncomb,  3  Lev.  437;  Bates's  Case,  1  Salk. 
254;  Bates  v.  Bates,  1  Ld.  Raym.  326;  Purefoy 
v.  Rogers,  2  Saund.  380;  D'Arcy  v.  Blake,  2 
Sch.  &  Lef.  387. 

Canada.  —  Leitch  v.  McLellan,  2  Ont.  Rep. 
587  See  also  Slater  v.  Slater,  17  Grant's  Ch. 
(U.  C.)45- 

United  States.  —  Robison  v.  Codman,  I 
Sumn.  (U.  S.)  121. 

Delaware.  —  Bush  v.  Bush,  5  Houst.  (Del.) 
245. 

Illinois.  — Stravvn  v.  Strawn,  50  111.  34;  Kel- 
lett  v.  Shepard,  139  111.  433. 

Kentucky.  —  Arnold  v.  Arnold,  8  B.  Mon. 
(Ky.)  202;  Northcut  v.  Whipp,  12  B.  Mon. 
(Ky.)  65;  Butler  v.  Cheatham,  8  Bush  (Ky.) 
594;  Johnson  v.  Jacob,  11  Bush  (Ky.)  646; 
Carter  v.  McDaniel.  94  Ky.  564. 

Maine.  —  Durham  v.  Angier,  20  Me.  242. 

Maryland.  —  Spangler  v.  Stanler,  I  Md.  Ch. 
36. 

Massachusetts.  —  Eldredge  v.  Forrestal,  7 
Mass.  253;  Williams  v.  Amory,  14  Mass.  20; 
Blood  v.  Blood,  23  Pick.  (Mass.)  80;  Brooks  v. 
Everett,  13  Allen  (Mass.)  457;  Wilmarth  v. 
Bridges,  113  Mass.  407;  Watson  v.  Watson, 
150   Mass.  84;    Baker   v.  Baker,   167  Mass. 

^Mississippi. —  Gibbons  v.  Brittenum,  56 
Miss.  232. 

Missouri.  —  Warren  v.  Williams,  25  Mo. 
App.  22. 

New  Ha?npshire.  —  Fisk  v.  Eastman,  5  N.  H. 
240;  Otis  v.  Parshley,  10  N.  H.  403. 

New  Jersey.  —  Kennedy  v.  Kennedy,  29  N. 
J.  L.  185. 

New  York.  —  Bear  v.  Snyder,  n  Wend.  (N. 
Y.)  593;  Beekman  v.  Hudson,  20  Wend.  (N. 
Y.)  53;  Green  v.  Putnam,  I  Barb.  (N.  Y.)  500; 
Beardslee  v.  Beardslee,  5  Barb.  (N.  Y.)  324; 
Leach  v.  Leach,  21  Hun  (N.  Y.)  382;  Durando 
v.  Durando,  23  N.  Y.  331;  House  v.  Jackson, 


50  N.  Y.  161;  Powers  v.  Jackson,  57  N.  Y.  654; 
Dunham  v.  Osborn,  1  Paige  (N.  Y.)  634:  Rey- 
nolds v.  Reynolds,  5  Paige  (N.  Y.)  161;  Safford 
v.  Safford,  7  Paige  (N.  Y.)  259,  32  Am.  Dec. 

633- 

North  Carolina.  —  Royster  v.  Royster,  Phil. 
L.  (61  N.  Car.)  226;  Weir  v.  Tate,  4.  Ired. 
Eq.  (39  N.  Car.)  264;  Houston  v.  Smith,  88  N. 
Car.  312. 

Pennsylvania.  —  Pritts  v.  Ritchey,  29  Pa.  St. 
71;  Shoemaker  v.  Walker,  2  S.  &  R.  (Pa.)  556; 
Cote's  Appeal,  79  Pa.  St.  235. 

Rhode  Island.  —  Gardner  v.  Greene,  5  R.  I. 
104;  Kenyon  v.  Kenyon,  17  R.  I.  539. 

Tennessee.  —  Apple  v.  Apple,  1  Head  (Tenn.) 
348;  Vanleer  v.  Vanleer,  3  Tenn.  Ch.  23. 

Virginia.  —  Blow  v.  Maynard,  2  Leigh  (Va.) 
29;  Cocke  v.  Philips,  12  Leigh  (Va.)  248. 

No  Dower  in  Lands  Subject  to  Curtesy.  —  The 
wife  is  not  entitled  to  dower  in  lands  of  which 
her  husband's  father  is  tenant  by  the  curtesy, 
when  her  husband  dies  before  his  father. 
Leach  v.  Leach,  21  Hun  (N.  Y.)  381. 

2.  Intervening  Vested  Estate.  —  4  Kent's  Com. 
40;  Moore  v.  Esty,  5  N.  H.  479,  citing  Dun- 
comb v.  Duncomb,  3  Lev.  437. 

In  House  v.  Jackson,  50  N.  Y.  161,  it  was 
held  that  where  the  husband  is  seized  of  a  life 
estate  in  fact  and  in  law,  and  is  also  seized  of 
a  vested  remainder,  subject  to  be  defeated  by 
his  death  prior  to  that  of  his  father,  there  is 
no  intervening  estate;  that  this  is  such  a  seizin 
as  prevents  the  alienation  of  the  estate  or  its 
incumbrance  to  the  prejudice  of  the  wife's 
dower;  that  dower  attaches  to  such  an  estate 
subject  to  be  defeated  as  above  stated;  and 
that  if  the  husband  survives  the  father,  his 
wife's  dower  becomes  absolute.  Followed  in 
Powers  v.  Jackson,  57  N.  Y.  654. 

3.  Alienation  During  Existence  of  Particular 
Estate.  —  Otis  v.  Parshley,  10  N.  H.  403;  Dun- 
ham v.  Osborn,  1  Paige  (N.  Y.)  634;  Shoe- 
maker v.  Walker,  2  S.  &  R.  (Pa.)  554;  Gardner 
v.  Greene,  5  R.  I.  104. 

4.  After  a  Term  for  Years.  —  Co.  Litt.  32a/ 
Bates  v.  Bates,  1  Ld.  Raym.  326;  Hitchens  v. 
Hitchens,  2  Vern.  403;  Boyd  v.  Hunter,  44 
Ala.  705;  Bush  v.  Bush,  5  Houst.  (Del.)  245; 
Sykes  v.  Sykes,  40  Miss.  190;  Weir  v.  Tate,  4 
Ired.  Eq.  (39  N.  Car.)  273.  See  also  House  v. 
Jackson,  50  N.  Y.  161. 

A  person  b,y  his  will  devised  his  real  estate 
to  trustees  for  five  hundred  years,  on  trust  to 
pay  some  life  annuities  and  a  gross  sum  of 
one  thousand  pounds,  and  to  pay  the  residue 
14  Volume  X. 


Requisites  of  Dower.  DOWER.  Seizin  of  the  Husband. 

(2)  Dos  de  Dote  Peti  Non  Debet.  —  From  the  necessity  for  immediate  seizin 
arises  the  common-law  maxim  that  "  dower  ought  not  to  be  sought  for  out  of 
dower,"  the  application  of  which  maxim  has  been  explained  and  illustrated  as 
follows:  "  If  the  father  die,  and  the  land  descends  to  his  son  and  heir,  sub- 
ject to  the  dower  of  the  mother,  and  dower  is  assigned  to  her  in  the  premises, 
and  the  son  dies  during  the  continuance  of  her  estate,  the  widow  of  the 
son  will  be  entitled  to  dower  in  the  remaining  two-thirds,  but  will  not  be 
entitled  to  dower  in  the  reversion  of  that  part  which  was  assigned  to  the 
mother  as  tenant  in  dower.  As  to  that  part,  the  moment  the  mother  is 
endowed  her  seizin  relates  back  to  the  death  of  the  husband,  and  is  considered 
a  continuance  of  his  seizin,  so  that  there  never  was  any  seizin  in  the  son.1 
But  the  case  is  different  where  the  father  conveys  to  his  son.  By  the  convey- 
ance the  son  becomes  seized  of  the  whole  premises,  subject  to  the  dower 
right  of  his  mother  if  she  survives  the  grantor:  and  the  wife  of  the  grantee  is 
entitled  to  dower  in  the  whole,  subject  to  the  same  right.    The  maxim  dos  de 


of  the  rents,  during  the  term,  to  his  two  sons 
as  tenants  in  common;  and  "  after  the  expira- 
tion or  other  sooner  determination  of  the 
term,"  he  devised  the  estate  to  his  two  sons 
and  their  heirs  as  joint  tenants.  It  was  held 
that  the  widow  of  one  of  the  sons  was  entitled 
to  have  her  dower  set  out  at  once.  Sheaf  v. 
Cave,  24  Beav.  259. 

1.  No  Dower  out  of  Dower  Lands.  —  Per  Wal- 
worth, C,  in  Dunham  v.  Osborn,  1  Paige  (N. 
Y.)  634.  To  the  same  effect  are  Robinson  v. 
Miller,  2  B.  Mon.  (Ky.)  284;  Geer  v.  Hamblin, 
I  Me.  54,  note;  McLeery  v.  McLeery,  65  Me. 
172,  20  Am.  Rep.  683;  Windham  v.  Portland, 
4  Mass.  384;  Leavitt  v.  Lamprey,  13  Pick. 
(Mass.)  382,  23  Am.  Dec.  685;  Null  v.  Howell, 
in  Mo.  273,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  893;  Beekman  v.  Hudson,  20 
Wend.  (N.  Y.)  53;  Reynolds  v.  Reynolds,  5 
Paige  (N.  Y.)  161;  Safford  v.  SafTord,  7  Paige 
(N.  Y.)  259,  32  Am.  Dec.  633;  Matter  of 
Cregier,  I  Barb.  Ch.  (N.  Y.)  598,  45  Am.  Dec. 
416;  Durando  v.  Durando,  23  N.  Y.  331;  Reit- 
zel  v.  Eckard.  65  N.  Car.  673;  Peckham  v. 
Hadwen,  8  R.  I.  160.  See  also  Doe  v.  Hutton, 
3  B.  &  P.  643. 

Reason  for  the  Rule.  —  In  Reitzel  v.  Eckard, 
65  N.  Car.  673,  commenting  upon  Bear  v. 
Snyder,  11  Wend.  (N.  Y.)  592,  Pearson,  C.  J., 
said:  "Dos  de  dote  peti  non  debet  is  a  maxim 
of  the  common  law.  The  principle  on  which 
it  rests  is  this:  although  by  the  descent  the 
seizure  is  cast  upon  the  heir,  yet  when  dower 
is  assigned  to  the  widow,  her  estate  is  an 
elongation  of  the  estate  of  the  husband;  and 
her  seizure  relates  back,  so  as  wholly  to  defeat 
the  seizure  of  the  heir;  and  in  respect  to  the 
part  of  which  dower  is  assigned,  the  heir  was 
not,  in  contemplation  of  law,  seized  at  any 
time  during  coverture." 

Coke's  Statement.  —  "  If  there  be  grandfather, 
father,  and  son,  and  the  grandfather  is  seized 
of  three  acres  of  land  in  fee,  and  taketh  wife 
and  dieth,  this  land  descendeth  to  the  father, 
who  dieth  either  before  or  after  entry,  now  is 
the  wife  of  the  father  dowable.  The  father 
dieth,  and  the  wife  of  the  grandfather  is  en- 
dowed of  one  acre  and  dieth;  the  wife  of  the 
father  shall  be  endowed  only  of  the  two  acres 
residue,  for  the  dower  of  the  grandmother  is 
paramount  the  title  of  the  wife  of  the  father, 
and  the  seizin  of  the  father  which  descended 


to  him  (be  it  in  law  or  actual)  is  defeated;  and 
now  upon  the  matter  the  father  had  but  a  re- 
version expectant  upon  a  freehold,  and  in  that 
case  dos  de  dote  peti  non  debet,  although  the  wife 
of.  the  grandfather  dieth,  living  the  father's 
wife."    Co.  Litt.  31a. 

Dower  of  Mother  Not  Assigned.  —  Where 
dower  has  not  been  actually  assigned  to  the 
mother  the  widow  of  the  son  will  be  entitled  to 
dower  in  the  entire  property.  Robinson  v. 
Miller,  2  B.  Mon.  (Ky.)  284;  McLeery  v.  Mc- 
Leery, 65  Me.  172,  20  Am.  Rep.  683;  Reynolds 
v.  Reynolds,  5  Paige  (N.  Y.)  161 ;  Safford  v. 
Safford,  7  Paige  (N.  Y.)  259,  32  Am.  Dec.  633; 
Elwood  v.  Klock,  13  Barb.  (N.  Y.)  50;  Aikman 
v.  Harsell,  63  How.  Pr.  (N.  Y.  Supreme  Ct.) 
no. 

"  Then  a  question  arises  whether  the  de- 
mandant may  not  have  dower  in  the  whole 
estate  until  the  dower  of  the  tenant  has  actu- 
ally been  assigned  to  her.  It  is  held  by  text 
writers,  and  is  so  decided  generally,  that  the 
maxim  dos  de  dote  peti  non  debet  does  not  apply 
where  there  has  not  been  an  actual  assign- 
ment to  the  first  widow.  This  is  upon  the 
principle  that  the  husband  of  the  second  widow 
may  be  considered  as  seized  in  his  lifetime  of 
the  estate  charged  with  the  right  of  dower  of 
his  molher,  as  against  all  others  but  her.  A 
stranger  cannot  avail  himself  of  the  contin- 
gency that  the  first  widow  may  never  enforce 
her  right.  When  she  does  enforce  it,  then  an 
assignment  already  made  to  the  second  widow 
becomes  wholly  defeated  or  diminished 
thereby."  McLeery  v.  McLeery,  65  Me.  172, 
20  Am.  Rep.  683. 

Mother's  Dower  Subsequently  Assigned.  — 
Where  the  husband  takes  land  by  descent 
from  his  father,  subject  to  the  dower  of  his 
mother  in  it,  and  the  dower  is  afterwards 
assigned  to  her,  such  assignment  relates  back 
to  the  death  of  the  father,  so  as  to  deprive  the 
widow  of  the  son,  who  dies  in  the  lifetime  of 
his  mother,  of  dower  in  the  reversion  of  the 
third  of  the  estate  which  is  assigned  to  the 
mother  for  dower.  Cook  v.  Hammond,  4 
Mason  (U.  S.)  485:  Dunham  v.  Osborn,  I 
Paige  (N.  Y.)f>34;  Safford  v.  Safford,  7  Paige 
(N.  Y.)  259,  32  Am.  Dec.  633;  Matter  of 
Cregier,  r  Barb.  Ch.  (N.  Y.)  598,  45  Am.  Dec. 
416;  Reitzel  v.  Eckard,  65  N.  Car.  673.  See 
also  Stahl  v.  Stahl,  114  111.  375. 
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peti  non  dtbct  does  not  apply  to  such  a  case."  1 
Fact  that  Widow  of  Former  Owner  Endowed.  —  The  fact  that  the  widow  of  an  earlier 

proprietor  of  the  land  has  already  recovered  dower  in  such  land  will  not  pre- 
vent  the  widow  of  a  subsequent  proprietor  from  recovering  dower  in  the  same 
land.  "  Both  may  be  justly  entitled  to  endowment.  The  first  in  order  of 
claim  in  one-third  of  the  whole  estate,  and  the  other  in  one-third  of  the 
remaining  two-thirds,  with  a  contingent  right  to  a  further  endowment  in  the 
fust  third  upon  an  extinguishment  of  the  first  endowment."2 

Where  Widow  of  Subsequent  Owner  Endowed.  —  When  the  widow  of  a  subsequent 

proprietor  has  had  dower  assigned  to  her  in  certain  lands,  it  seems  that  the 
widow  of  a  former  proprietor  who  did  not  relinquish  her  right  of  dower  is 
entitled  to  dower  in  the  whole  land  in  which  the  dower  of  the  junior  widow 
was  assigned,  but  only  a  proportionate  part  should  be  taken  for  her  dower 
from  the  part  already  assigned  as  dower  lands  to  the  junior  widow.3 

Rights  of  Divorced  Wife  and  Second  Wife.  —  In  a  jurisdiction  in  which  by  statute 
the  right  of  dower  is  saved  to  the  wife  who  has  obtained  a  divorce  for  the  mis- 
conduct of  her  husband,  if  the  husband  remarries  and  dies,  leaving  both  the 
divorced  wife  and  the  wife  of  his  second  marriage  surviving  him,  the  divorced 
wife  is  entitled  to  dower  in  all  of  her  husband's  lands  for  her  lifetime;  "  and 
the  second  wife  is  entitled  to  dower  in  the  whole  premises,  subject  to  the 
incumbrance  of  the  first  wife's  prior  right  of  dower  during  the  continuance  of 
that  right. ' '  4 

e.  Duration  of  Seizin  —  (i)  General  Ride.  —  Any  period  of  time,  however 
short,  during  which  the  seizin  subsists,  if  it  is  beneficial,  will  be  a  sufficient 
foundation  for  the  right  to  dower.5 


1.  Per  Walworth,  C,  in  Dunham  v.  Osborn, 
i  Paige  (N.  Y.)  634.  To  the  same  effect  are 
Geer  v.  Hamblin,  1  Me.  54,  note;  Durando  v. 
Durando,  23  N.  Y.  331;  Reitzel  v.  Eckard,  65 
N.  Car.  673,  citing  Bustard's  Case,  4  Coke  122. 

Coke's  Statement.  —  "And  here  note  a  diver- 
sity between  a  descent  and  a  purchase.  For 
in  the  case  aforesaid,  if  the  grandfather  had 
infeoffed  the  father,  or  made  a  gift  in  tail  unto 
him,  there  in  the  case  abovesaid,  the  wife 
of  the  father,  after  the  decease  of  the  grand- 
father's wife,  should  have  been  endowed 
of  that  part  assigned  to  the  grandmother, 
and  the  reason  of  this  diversity  is  for  that 
the  seizin,  that  descended  after  the  decease 
of  the  grandfather  to  the  father,  is  avoided 
by  the  endowment  of  the  grandmother,  whose 
title  was  consummate  by  the  death  of  the 
grandfather;  but  in  the  case  of  the  purchase  or 
gift,  that  took  effect  in  the  life  of  the  grand- 
father (before  the  title  of  dower  of  the  grand- 
mother was  consummate),  is  not  defeated,  but 
only  quoad  the  grandmother,  and  in  that  case 
there  shall  be  dos  de  dote."    Co.  Litt.  31/^. 

"Purchase"  Means  Conveyance  by  Deed.  —  In 
Durando  v.  Durando,  23  N.  Y.  331,  Selden,  J., 
commenting  upon  the  above  quotation  from 
Co.  Litt.,  said:  "  The  word  '  purchase,'  which 
occurs  in  this  paragraph,  when  used  in  con- 
tradistinction to  descent,  includes  the  obtain- 
ing of  title  by  devise  as  well  as  by  deed.  But 
the  whole  reasoning  of  the  passage  quoted 
shows  that  the  effect  attributed  to  a  purchase 
follows  only  when  the  land  is  conveyed  by 
deed.  The  sole  reason  given  for  the  distinc- 
tion is  that  a  purchase  takes  effect  in  the  life- 
time of  the  vendor,  and  the  purchaser  becomes 
at  once  seized  of  a  defeasible  estate;  while  in 
case  of  a  descent,  the  heir  is  never  seized  of 
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the  lands  assigned  for  dower  during  the  life 
of  the  widow,  as  her  title  relates  back  in  all 
cases  to  the  death  of  the  husband.  Now,  ire 
this  respect,  there  is  not  the  slightest  differ- 
ence between  a  descent  subject  to  dower  and 
a  devise  subject  either  to  dower  or  any  other 
life  estate.  In  either  case  the  freehold  passes 
directly  to  the  tenant  of  the  life  estate,  upon 
the  death  of  the  ancestor  or  devisor,  and 
neither  the  heir  nor  the  devisee  of  the  remain- 
der can  have  any  seizin  until  the  death  of  such 
tenant." 

2.  Dower  Rights  of  Widows  of  Two  Owners.  — 

Manning  v.  Laboree,  33  Me.  343.  To  the  same 
effect  is  Geer  v.  Hamblin,  1  Me.  54,  note. 

3.  Dower  of  the  Widow  of  Subsequent  Purchaser 
First  Assigned.  — ■  Steele  v.  La  Frambois,  68  111. 
456.    See  also  Young  v.  Tarbell,  37  Me.  514. 

4.  Dower  Rights  of  Divorced  Wife  and  Second 
Wife.  —  Stahl  v.  Stahl,  114  111.  375. 

5.  Beneficial  Seizin,  However  Short,  Sufficient. 
—  Sutherland  v.  Sutherland,  69  111.  481;  Stan- 
wood  v.  Dunning,  14  Me.  290;  Gammon  v. 
Freeman,  31  Me.  243;  Grant  v.  Dodge,  43  Me. 
489;  McCauley  v.  Grimes,  2  Gill  &  J.  (Md.) 
318,  20  Am.  Dec.  434;  Holbrook  v.  Finney,  4 
Mass.  566,  3  Am.  Dec.  243;  Griggs  v.  Smith, 
12  N.  J.  L.  22;  Culver  v.  Harper,  27  Ohio  St. 
464;  Douglass  v.  Dickson,  11  Rich.  L.  (S.  Car.) 
417. 

Illustration.  —  In  Broughton  v.  Randall,  Cro. 
Eliz.  502,  the  title  of  the  wife  to  recover  dower 
was  that  the  father  and  son  were  joint  tenants 
to  them  and  the  heirs  of  the  son.  They  were 
both  hanged  in  one  cart,  but  because  the  son, 
as  was  deposed  by  witnesses,  survived  the 
father,  as  appeared  by  some  tokens,  viz.,  his 
shaking  his  legs,  it  was  held  that  his  widow 
was  entitled  to  dower. 
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(2)  Transitory  Seizin  —  (a)  In  General.  —  But  if  the  seizin  be  a  transi- 
tory seizin,  as  it  is  called,  or  a  seizin  for  an  instant,  as  where  the  very  same  act 
by  which  the  husband  acquires  the  estate  also  takes  it  out  of  him,  so  that  he 
is  merely  the  conduit  for  passing  it  and  takes  no  interest  therein,  such  a 
momentary  seizin  will  not  entitle  his  widow  to  dower.1  When  the  husband 
acquires  the  estate  by  one  instrument  and  divests  himself  of  it  by  another,  to 
make  these  instruments  part  of  one  and  the  same  transaction  it  is  not  neces- 
sary that  they  should  bear  the  same  date,  provided  they  are  delivered  at  the 
same  time.2 

(b)  Purchase-money  Mortgage  —  aa.  United  States  Doctrine.  —  From  the  rule  that 
the  transitory  seizin  of  the  husband  will  not  entitle  the  widow  to  dower  has 
arisen  the  doctrine  of  the  United  States  courts  that  when  the  husband,  during 
coverture,  purchases  land  and  receives  a  conveyance  for  the  same,  and  at  the 
same  time  executes  a  mortgage  to  the  vendor,  or  to  a  third  person  who 
advances  the  purchase  money,  to  secure  the  payment  of  such  purchase  money, 
the  widow  is  not,  as  against  the  mortgagee  or  his  assigns,  entitled  to  dower, 
although  she  did  not  join  in  the  execution  of  the  mortgage;  but  that  she  is 
dowable  of  any  surplus  remaining  after  the  satisfaction  of  such  mortgage,  and 
that  she  is  dowable  of  the  whole  land  purchased  as  against  all  persons  except 
the  mortgagee  and  those  claiming  under  him.3 


1.  Instantaneous  Seizin  Insufficient.  —  Co.  Litt. 

England. — Amcotts  v.  Catherich,  Cro.  Jac. 
615. 

Arkansas.  —  Hill  v.  Mitchell,  5  Ark.  608. 

Illinois.  —  Hugunin  v.  Cochrane,  51  111.  302, 
2  Am.  Rep.  303. 

Indiana. — Johnson  v.  Plume,  77  Ind.  166. 

Kentucky.  —  Tevis  v.  Steele,  4  T.  B.  Mon. 
(Ky.)  339. 

Maine.  —  Stanwood  v.  Dunning,  14  Me.  290, 
citing  Dixon  v.  Harrison,  Cro.  Car.  191 ;  Gam- 
mon v.  Freeman,  31  Me.  243;  Grant  v.  Dodge, 
43  Me.  489. 

Massachusetts.  —  Holbrook  v.  Finney,  4 
Mass.  566,  3  Am.  Dec.  243;  Clark  v.  Munroe, 
14  Mass.  351. 

Missouri.  —  Fontaine  v.  Boatmen's  Sav. 
Inst.,  57  Mo.  552. 

New  Hampshire.  —  Bullard  v.  Bowers,  10  N. 
H.  500. 

New  Jersey.  —  Griggs  v.  Smith,  12  N.  J.  L. 
22. 

Illustrations.  —  When  the  husband  executed 
and  delivered  to  certain  persons  a  bond  to  con- 
vey certain  land  to  them  at  the  same  time  that 
he  received  the  deed  for  such  land,  it  was  held 
that  the  wife  acquired  no  right  to  dower. 
Hallctt  v.  Parker,  (N.  H.  i8g7)39Atl.  Rep.  583. 

A  conveyed  the  lands  in  which  dower  was 
demanded  to  B,  the  plaintiff's  husband,  by  a 
warranty  deed.  On  the  same  day  B  mort- 
gaged the  farm  to  A,  to  secure  the  perform- 
ance of  the  condition  of  a  bond  from  B  to  A 
and  wife  to  support  them  during  their  lives. 
It  was  held  that  the  wife  of  B  was  not  entitled 
to  dower  as  against  such  mortgage.  Hinds  v. 
Ballou,  44  N.  H.  619. 

In  a  writ  of  dower  it  appeared  that  one  P. 
conveyed  to  A.,  the  plaintiff's  husband,  on 
June  2,  1821,  certain  lands  in  L.  On  June  9, 
one  W.  conveyed  to  A.  certain  lands  in  G.,  and 
A.  immediately  mortgaged  them  to  P.  to  secure 
the  purchase  money  of  the  lands  in  L.  It  was 
held  that  A.  had  only  an  instantaneous  seizin 
of  the  land  in  G.,  and  that  his  widow  was  not 
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entitled  to  dower  against  the  mortgagee,  with- 
out contributing  her  proportion  of  the  mort- 
gage debt  for  the  land  in  L.  The  court  said: 
"  In  the  present  case,  the  mortgage  was  not 
made  to  secure  the  purchase-money  of  the  G. 
lands,  but  of  the  lands  in  L.  Still  the  two 
deeds  would  seem  to  constitute  but  one  trans- 
action, and  the  estate  passes  out  of  him  at  the 
same  instant  he  receives  it.  Stow  v.  Tifft,  15 
Johns.  (N.  Y.)  458.  The  husband  is  not  bene- 
ficially seized  so  as  to  entitle  his  wife  to  dower 
against  the  mortgagee,  and  Kent  says  this 
conclusion  is  agreeable  to  the  manifest  jrstice 
of  the  case.  There  certainly  is  as  much 
justice  in  holding  that  she  is  not  so  entitled 
against  the  mortgagee,  though  the  mortgage 
were  not  given  to  secure  the  purchase  money 
of  that  particular  estate.  If  there  be  only  an 
instantaneous  seizin  where  the  mortgage  is 
given  to  secure  the  purchase  money  of  the 
mortgaged  land  the  seizin  is  equally  instan- 
taneous here,  for  it  can  make  no  difference 
what  particular  debt  the  mortgagor  secures." 
Adams  v.  Hill,  29  N.  H.  202. 

2.  Simultaneous  Instruments.  —  Gammon  v. 
Freeman,  31  Me.  243;  Pendleton  v.  Pomeroy, 
4  Allen  (Mass.)  510;  Fontaine  v.  Boatmen's 
Sav.  Inst.,  57  Mo.  552. 

3.  Effect  of  Purchase-money  Mortgage —  United 
States.  —  Mayburry  v.  Brien,  15  Pet.  (U.  S.)  39. 

Alabama.  —  Eslava  v.  Lepretre,  21  Ala.  504, 
56  Am.  Dec.  266;  Boynton  v.  Sawyer,  35  Ala. 
497- 

Illinois.  —  Hugunin  v.  Cochrane,  51  111.  302, 
2  Am.  Rep.  303. 

Indiana.  —  Nottingham  v.  Calvert.  I  Ind. 
527- 

Io7va.  —  Thomas  v.  Hauson,  44  Iowa  652. 

Kentucky.  —  Tevis  v.  Steele,  4  T.  B.  Mon. 
(Ky.)  339;  McClure  v.  Harris,  12  B.  Mon.  (Ky.) 
261;  Gully  v.  Ray,  18  B.  Mon.  (Ky.)  107. 

Maine. — Smith  v.  Eustis,  7  Me.  41;  Young 
v.  Tarbell,  37  Me.  509;  Moore  v.  Rollins,  45 
Me.  493;  Wing  v.  Ayer,  53  Me.  138. 

Maryland,  — Glenn  v.  Clark,  53  Md.  580. 

Massachusetts.  —  Smith  v.  McCarty,  119 
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statutes.  —  In  some  of  the  states  of  t 

M.iss.  519;  Pendleton  v.  Pomeroy,  4  Allen 
(Mass.)  510;  Strong  v.  Converse,  8  Allen 
(M.iss.)  557,  S5  Am.  Dec.  732;  Hazleton  v. 
Lesure,  9  Allen  (Mass.)  624;  King  v.  Stetson, 
11  Allen  (Mass.)  407. 

Mix  higan.  —  Young  v.  McKee,  13  Mich.  552. 

Mississippi .  —  Whitehead  v.  Middleton,  2 
How.  (Miss.)  692.  See  also  Wooldridge  v. 
Wilkins,  3  How.  (Miss.)  360. 

New  Hampshire.  —  Bullard  v.  Bowers,  10  N. 
H.  500. 

A  w  Jersey.  — See  Griggs  v.  Smith,  12  N.  J. 
L.  22. 

New  York.  —  Mills  v.  Van  Voorhis,  23  Barb. 
(N.  Y.)  125,  disapproving  Jackson  v.  Dewitt,  6 
Cow.  (N.  Y.)  316;  Cunningham  v.  Knight, 
1  Barb.  (N.  Y.)  399;  Sheldon  v.  Hoffnagle,  51 
Hun  (N.  Y.)  478. 

Ohio.  —  Welch  v.  Buckins,  9  Ohio  St.  331; 
State  Bank  v.  Hinton,  21  Ohio  St.  509;  Fox  v. 
Pratt,  27  Ohio  St.  512.  See  also  Greene  v. 
Greene,  r  Ohio  535,  13  Am.  Dec.  642. 

Pennsylvania.  —  Reed  v.  Morrison,  12  S.  & 
R.  (Pa.)  18. 

South  Carolina. — Agnew  v.  Renwick,  27  S. 
Car.  562;  Bogie  v.  Rutledge,  I  Bay  (S.  Car.) 
312;  Brown  v.  Duncan,  4  McCord  L.  (S.  Car.) 
346. 

Virginia.  —  Cowardin  v.  Anderson,  78  Va. 

88. 

West  Virginia.  —  Hunter  v.  Hunter,  10  W. 
Va.  321;  George  v.  Cooper,  15  W.  Va.  666. 

See  infra,  this  title.  Of  What  the  Wife  Is 
Dowable —  Mortgaged  Lands;  and  see  generally 
the  title  Purchase-money  Mortgages. 

Subject  Only  to  Unpaid  Purchase  Money.  — 
Where  a  husband  conveys  land  which  is  sub- 
ject to  a  purchase-money  mortgage,  in  esti- 
mating the  widow's  right  of  dower  in  the  land 
so  conveyed  it  must  be  taken  subject  only  to 
so  much  of  the  purchase-money  mortgage  as 
remained  unpaid  at  the  time  of  the  convey- 
ance by  the  husband.  Newton  v.  Sly,  15  Mich. 
391;  Bonfoey  v.  Bonfoey,  100  Mich.  82. 

Other  Land  Included.  —  The  circumstance  that 
other  land  besides  that  purchased  is  included 
in  the  mortgage  makes  no  difference.  Moore 
v.  Rollins,  45  Me.  493. 

Simultaneous  Delivery  Necessary.  —  "  But  in 
order  to  exclude  the  dower  right  in  such  cases, 
the  deed  and  mortgage  should  constitute  and 
form  part  of  one  and  the  same  transaction,  for 
if  the  deed  is  delivered,  no  agreement  made 
subsequent  thereto  between  the  vendor  and 
purchaser  can  affect  in  any  manner  the  in- 
choate right  of  dower,  which  attached  upon 
the  seizin  of  the  husband.  It  may  be  laid 
down  as  a  general  rule,  therefore,  that  the 
deed  and  mortgage  should  be  executed  and 
delivered  simultaneously,  or,  if  executed  on 
different  days,  should  be  delivered  at  the  same 
time."    Rawlings  v.  Lowndes,  34  Md.  639. 

Same  Day  Means  Same  Time.  —  "The  real 
question,  in  this  case,  is  as  to  the  right  of 
dower.  The  authorities  cited  by  the  counsel 
for  the  plaintiff  in  error  leave  no  doubt  that 
where  the  vendor  passes  the  title  to  the  vendee, 
and  at  the  same  time  takes  a  mortgage  or  deed 
of  trust  for  the  security  of  the  purchase  money, 
in  which  the  wife  of  the  vendee  does  not  join, 
she  will  nevertheless  take  her  dower  in  the 


:  Union  the  widow's  right  to  dower  in 

estate  subject  to  the  trust  or  mortgage.  In 
such  case  the  husband  is  seized  but  for  an  in- 
stant, and  not  beneficially  for  his  own  use;  the 
deed  of  conveyance  and  the  mortgage  or  deed 
of  trust  are  to  be  considered,  like  the  levy  of  a 
fine,  as  parts  of  the  same  transaction  and  of 
the  same  contract;  as  taking  effect  at  the  same 
instant  and  as  constituting  but  one  act.  If 
both  contracts  were  contained  in  the  same 
instrument  there  could  be  no  doubt;  and  it  is 
the  same  thing  though  they  are  contained  in 
different  instruments,  provided  they  are  parts 
of  the  same  contract,  and  make  together  but 
one  transaction.  That  they  are  parts  of  the 
same  transaction  must  be  presumed  where 
they  are  executed  at  the  same  time;  and  more- 
over, as  they  cannot  be  absolutely  isochronous, 
as  there  must  be  some  interval,  however 
small,  the  court  ought  always  to  take  the  same 
day  to  mean  the  same  time,  unless  the  con- 
trary be  found  —  unless  it  be  found  that  the 
acts  were  separate,  distinct,  and  independent." 
Gilliam  v.  Moore,  4  Leigh  (Va.)  34,  24  Am. 
Dec.  704,  quoted  with  approval  in  Coffman  v. 
Coffman,  79  Va.  504. 

Mortgage  Executed  Ten  Months  After.  —  Two 
persons  purchased  real  estate  jointly,  and  one 
of  the  terms  of  their  purchase  was  that,  on  re- 
ceiving a  conveyance  from  the  vendor,  they 
should  at  the  same  time  execute  a  mortgage 
of  the  property  to  secure  payment  of  the  pur- 
chase money;  the  vendor  made  the  convey- 
ance to  the  purchasers;  but  their  mortgage 
was  not  then  executed,  owing  to  a  difference 
between  the  vendor  and  them  as  to  the  pro- 
visions to  be  inserted  therein;  but  the  mort- 
gage was  executed  ten  months  afterwards,  in 
fulfilment  of  the  original  contract  of  sale  and 
purchase.  It  was  held  that  the  rights  of  the 
mortgagee  were  paramount,  in  equity,  to  the 
dower  rights  of  the  purchasers'  wives;  and 
upon  the  death  of  one  of  them,  his  widow  was 
dowable  of  his  equity  of  redemption  of  his 
moiety,  but  of  that  only.  Wheatley  v.  Cal- 
houn, 12  Leigh  (Va.)  269,  37  Am.  Dec.  654. 

Lands  in  Hands  of  a  Bona  Fide  Purchaser  Not 
Liable.  —  There  is  no  dower  in  lands  mortgaged 
to  secure  the  purchase  money  at  the  same  time 
when  they  are  conveyed  to  the  husband, 
though  the  wife  does  not  join  in  such  mortgage 
and  though  the  mortgage  is  made  to  a  third 
person  who  advanced  the  purchase  money; 
and  the  fact  that  the  statute  (Code  Va., 
§  2269)  "  provides  that  the  widow  in  such  a 
case  shall  be  entitled  to  dower  in  the  surplus 
does  not  make  the  land,  in  the  hands  of  a  bona 
fide  purchaser  at  a  judicial  sale  thereof,  liable 
for  her  claim,  nor  is  he  bound  to  see  to  the  ap- 
plication of  the  purchase  money."  Hurst  v. 
Dulaney,  87  Va.  444. 

Mortgage  Foreclosed.  —  "  Where  the  purchaser 
of  land  executes  a  mortgage  to  the  vendor  for 
unpaid  purchase  money,  and  the  land  is  after- 
wards, and  during  the  lifetime  of  the  pur- 
chaser, sold  under  judicial  proceedings  for 
foreclosure  of  the  mortgage,  the  widow  of  the 
purchaser,  although  she  did  not  sign  the  mort- 
gage, and  was  not  made  a  party  to  the  proceed- 
ing of  foreclosure,  is  not  entitled  to  dower  in 
the  premises,  or  to  redeem  the  same."  Fol- 
som  v.  Rhodes,  22  Ohio  St.  435.    See  the  title 
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such  a  case  is  regulated  by  statute.1 

bb.  Canada  Doctrine.  —  In  Canada  it  is  held  that  when  land  is  conveyed  to 
the  husband,  who  at  the  same  time  executes  a  mortgage  in  which  the  wife 


Foreclosure  of  Mortgages,  Encyc.  of 
Pleading  and  Practice,  vol.  9,  p.  317. 

Mortgage  Discharged.  —  A  conveyance  of  land 
was  made,  and  at  the  same  time  a  mortgage 
was  given  back  by  the  grantee  to  the  grantor 
to  secure  the  consideration;  the  first  grantor 
was  indebted  to  the  demandant  on  a  note  for 
an  amount  less  than  the  mortgage  held  by 
him,  and  three  years  afterwards,  by  an 
arrangement  between  all  the  parties,  at  the 
same  lime,  the  first  mortgage  was  discharged 
by  the  mortgagee  on  receiving  his  note  to  the 
demandant  and  the  balance  in  money,  and  the 
first  grantee  made  a  mortgage  of  the  same 
premises  to  the  demandant  to  secure  the  pay- 
ment of  the  amount  of  the  note  thus  given  up. 
It  was  held  that  the  widow  of  the  mortgagor, 
who  was  his  wife  when  all  these  conveyances 
were  made,  was  entitled  to  dower  in  the  prem- 
ises. The  court  said:  "  It  is  contended  that 
the  deceased  was  never  seized,  except  for  an 
instant;  and,  therefore,  that  the  defendant  was 
not  entitled  to  dower.  Numerous  authorities 
are  cited  by  the  counsel  for  the  plaintiffs  to 
show  that  such  was  the  case.  But  they  do  not 
appear  to  us  to  apply  to  such  a  state  of  facts 
as  the  case  exhibits.  The  mortgagor  is  seized 
against  all  the  world,  the  mortgagee  only  ex- 
cepted. Against  him  he  has  but  a  right  of 
redemption;  and  of  this  his  widow  would  be 
dowable,  as  our  courts  have  repeatedly 
decided.  A  mortgage  is  but  an  incumbrance, 
which  may  be  removed.  It  might  be  removed 
by  a  widow,  she  being  dowable  of  an  equity 
of  redemption;  and  the  whole  estate  would  be 
held  by  her  till  she  was  reimbursed  for  all  she 
had  paid,  over  and  above  her  share  of  the  in- 
cumbrance. The  moment  an  incumbrance  is 
removed,  the  estate  is  held  the  same  as  if  no 
incumbrance  had  ever  existed  upon  it.  When 
the  first  mortgage  was  discharged,  there- 
fore, the  first  instantaneous  seizin,  as  it  was 
against  the  mortgagee,  was  converted  into  a 
continued  seizin  against  him,  as  it  was  before 
against  all  the  world  besides."  Gage  v.  Ward, 
25  Me.  101. 

Mortgage  Assigned — Merger.  —  Where  the 
purchaser  of  land  which  is  subject  to  a  pur- 
chase-money mortgage  in  which  the  wife  did 
not  join  subsequently  purchases  the  interest 
of  the  mortgagee,  but  takes  an  assignment 
instead  of  a  satisfaction  of  the  mortgage,  being 
under  no  obligation  to  pay  the  amount  secured 
by  such  mortgage,  his  equitable  title  docs  not 
become  merged  in  his  legal  one,  and  the  wife 
of  the  mortgagor,  after  the  death  of  her  hus- 
band, is  deprived  of  dower  in  so  much  of  the 
land  as  is  covered  by  the  mortgage.  Strong 
v.  Converse,  8  Allen  (Mass.)  557,  85  Am.  Dec. 
732;  De  Lisle  v.  Herbs,  25  Hun  (N.  Y.)  485,  dis- 
tinguishing Runyan  v.  Stewart,  12  Barb.  (N.  Y.) 
537- 

Mortgage  Executed  Before  Marriage.  —  When 
the  land  was  purchased  by  the  husband,  and  the 
mortgage  to  secure  the  purchase  price  of 
the  same  was  given  prior  to  the  marriage,  the 
wife  is  cnlitled  to  dower  in  the  surplus  remain- 
ing after  paying  the  mortgage  debt.  Culver 
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v.  Harper,  27  Ohio  St.  464;  Crafts  v.  Crafts,  2 
McCord  L.  (S.  Car.)  54. 

1.  Arkansas  Statute.  —  In  Birnie  v.  Main,  29 
Ark.  591,  it  was  held  that  under  the  statute 
(Gantt's  Dig.,  §  2214;  now  Sand.  &  H.  Dig. 
1894,  §  2524),  where  the  mortgage  which  it  was 
sought  to  foreclose  was  for  the  purchase 
money  of  a  lot  which  was  purchased  during 
the  coverture  of  the  wife,  she  was  not  entitled 
to  dower  against  the  mortgagee. 

Georgia  Statute.  —  Under  section  1759  of  the 
Revised  Code  of  Georgia  in  force  in  1871  (Code 
1896,  §  4694),  which  provides  that  no  lien 
created  by  the  husband  during  his  life  shall 
in  any  manner  interfere  with  the  widow's  right 
to  dower,  a  mortgage  made  by  the  husband 
for  the  purchase  money  of  land,  contempo- 
raneously with  the  deed  to  him  by  the  vendor, 
passing  as  it  does  no  title,  and  being  only  a 
lien  created  by  the  husband,  is  ro  bar  to  her 
right  of  dower,  nor  is  her  dower  subject  to  the 
same.    Slaughter  v.  Culpepper,  44  Ga.  319. 

In  Rust  v.  Billingslea,  44  Ga.-  306,  it  ap- 
peared that  B.  and  V.  jointly  purchased  from 
J.  two  plantations  and  gave  their  joint  notes 
therefor,  J.  making  a  deed  to  them  jointly  for 
the  land,  and  they,  at  the  same  time,  jointly 
executing  a  mortgage  to  J.  on  the  land  to 
secure  the  payment  of  the  note  given  for  the 
purchase  money  thereof;  and  that  the  pur- 
chasers of  the  land  occupied  it  jointly  for  one 
year,  when  V.  relinquished  his  interest  in  it  to 
B.,  who  occupied  and  cultivated  it  on  his  own 
account  to  the  titre  of  his  death,  J.  being  no 
party  to  the  contract  between  V.  and  B.  It 
was  held  that  the  seizin  of  B.  of  the  land  pur- 
chased from  J.  was  sufficient  inlaw,  under  the 
provisions  of  the  Revised  Code  of  Georgia,  to 
entitle  B.'s  widow  to  dower  therein;  that  a 
mortgage  in  Georgia  was  only  security  for  a 
debt  and  passed  no  title;  that  the  mortgage  on 
the  land  was  a  lien  created  by  the  parties 
making  it,  which  could  not  defeat  the  widow's 
right  to  dower;  that  inasmuch  as  the  mort- 
gage lien  on  the  undivided  half  of  the  land 
purchased  from  J.  was  not  created  by  B.  as 
the  husband  of  the  widow,  but  by  V.,  who 
subsequently  conveyed  the  land  to  B.,  with 
the  incumbrance  of  the  mortgage  thereon,  B.'s 
widow,  before  she  could  enjoy  her  dower  in 
the  undivided  half  of  the  land  conveyed  to  her 
husband  by  V.,  with  the  incumbrance  of  J.'s 
mortgage,  must  first  discharge  that  incum- 
brance created  thereon  by  V.  to  J.,  the  same 
not  being  a  lien  created  by  her  husband,  but  a 
lien  which  existed  on  the  land  at  the  time  the 
husband  acquired  his  title  thereto  from  V. 

New  York  Statute.  —  Rev.  Stat.  N.  Y.,  c.  1, 
P-  2.  8  5,  provides  that  where  the  husband  ex- 
ecutes a  mortgage  to  secure  the  purchase 
money  for  lands  at  the  same  time  that  he  re- 
ceives the  conveyance  thereof,  the  wife  is  not 
entitled  to  dower  as  against  the  mortgagee  and 
those  claiming  under  him,  but  is  dowable  as 
against  all  other  persons.  Brackett  v.  Baum, 
50  N.  Y.  8;  Wheeler  v.  Morris,  2  Bosw.  (N.  Y.) 
524;  McGowan  v.  Smith,  44  Barb.  (N.  Y.)  232; 
De  Lisle  v.  Herbs,  25  Hun  (N.  Y.)  485;  Sheldon 
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does  not  join,  to  secure  the  purchase  money,  the  husband  is  sufficiently  seized 
to  entitle  his  widow  to  dower  in  the  land.1 

(o)  Vendor's  Lien  for  Purchase  Money.  —  In  jurisdictions  in  which  the  vendor's 
lien  for  unpaid  purchase  money  is  recognized,  the  right  to  dower  is  subject  to 
such  lien,  just  as  when  a  mortgage  is  given  by  the  husband  to  secure  the 
unpaid  purchase  money  the  right  to  dower  is  subject  to  such  mortgage.  As 
against  the  vendor,  the  husband  is  not  so  seized  as  to  entitle  his  widow  to 
dower.28 

/.  Evidence  of  Seizin.  —  When  it  is  shown  that  the  husband  was  in 
possession  of  lands  at  the  time  of  his  death,  claiming  ownership  of  them,  the 
presumption  is  that  he  was  seized  thereof,  and  it  is  for  any  person  setting  up 
adverse  title  to  rebut  this  presumption  as  in  other  cases  of  dispute  as  to  title.3 


v.  Hoffnagle,  51  Hun  (N.  Y.)  478;  Boies  v. 
Benham,  127  N.  Y.  620.  And  this  statute  ap- 
plies when  the  money  is  loaned  by,  and  the 
mortgage  made  to,  a  third  person.  Kittle  v. 
Van  Dyck,  1  Sandf.  Ch.  (N.  Y.)  76. 

Wisconsin  Statute.  —  Under  the  Wisconsin 
statute  (Rev.  Stat.,  c.  89,  §  1),  a  mortgage 
given  by  the  husband  to  secure  the  purchase 
money  at  the  same  time  that  the  land  was  con- 
veyed to  him  bars  the  widow's  right  to  dower 
as  against  such  mortgagee  and  those  claiming 
under  him.  Thompson  v.  Lyman,  28  Wis. 
266;  Foster  v.  Hickox,  38  Wis.  408;  Jones  v. 
Parker,  51  Wis.  218. 

1.  Canada  Doctrine.  —  Lynch  v.  O'Hara,  6  U. 
C.  C.  P.  259;  Potts  v.  Meyers,  14  U.  C.  Q.  B. 
499;  Norton  v.  Smith,  20  U.  C.  Q.  B.  213, 
affirmed  in  Smith  v.  Norton,  7  U.  C.  L.  J.  263. 

2.  Subject  to  Vendor's  Lien  —  Alabama. — 
Brooks  v.  Woods,  40  Ala.  538. 

Arkansas.  — Thorn  v.  Ingram,  25  Ark.  52. 

Indiana.  —  Fisher  v.  Johnson,  5  Ind.  492; 
Talbott  v.  Armstrong,  14  Ind.  254;  Patton  v. 
Stewart,  19  Ind.  233;  Crane  v.  Palmer,  8 
Blackf.  (Ind.)  121. 

Iowa.  —  Noyes  v.  Kramer,  54  Iowa  22. 

Kentucky.  —  Harrison  v.  Griffith,  4  Bush 
(Ky.)  146;  Willet  v.  Beatty,  12  B.  Mon.  (Ky.) 
172;  McClure  v.  Harris,  12  B.  Mon.  (Ky.)  261. 
See  also  Melone  v.  Armstrong,  79  Ky.  248. 

Maryland.  —  Price  v.  Hobbs,  47  Md.  359. 

Mississippi.  —  Bisland  v.  Hewett,  11  Smed. 
&  M.  (Miss.)  164. 

Missouri.  —  Duke  v.  Brandt,  51  Mo.  221; 
Bennett  v.  Shipley,  82  Mo.  448. 

New  York.  —  Warner  v.  Van  Alystyne,  3 
Paige  (N.  Y.)  513. 

Ohio.  —  Unger  v.  Leiter,  32  Ohio  St.  210. 
Tennessee.  —  Williams  v.  Woods,  I  Humph. 
(Tenn.)4i3;  Boyd  v.  Martin,  9  Heisk.  (Tenn.) 
382;  Gwynne  v.  Estes,  14  Lea  (Tenn.)  662. 

Virginia.  —  Wilson  v.  Davisson,  2  Rob.  (Va.) 
403;  James  v.  Upton,  (Va.  1898)  31  S.  E.  Rep. 
255- 

West  Virginia.  —  Martin  v.  Smith,  25  W. 
Va.  579. 

See  infra,  this  title,  Priority  as  Between 
Dower  and  Other  Incumbrances.  And  see  the 
title  Vendor's  Lien. 

Lien  Lost  by  Taking  Security.  —  When  the 
vendee  gives  a  bond  and  security  for  the  pur- 
chase money  for  land,  the  vendor's  lien  is  not 
retained,  and  the  vendee's  widow  is  entitled 
to  dower  in  such  land.  Blair  v.  Thompson, 
11  Gratt.  (Va.)  441.  To  the  same  effect  is 
James  v.  Fields,  5  Heisk.  (Tenn.)  394. 


Vendor  Has  No  Estate.  —  When  a  vendor  of 
lands  has  executed  a  conveyance  to  the  pur- 
chaser, and  put  him  in  possession,  although 
he  has  a  right  to  subject  them,  in  equity,  to 
the  payment  of  the  purchase  money,  he  has 
no  estate  in  the  lands;  and  until  his  lien  is  en- 
forced by  the  decree  of  a  court  of  equity,  the 
widow  of  the  deceased  purchaser  is  entitled  to 
dower  in  the  lands,  and  to  retain  the  posses- 
sion, taking  the  rents  and  profits  in  her  own 
right.    Flinn  v.  Barber,  64  Ala.  193. 

Surrender  of  Deed  to  Vendor.  —  In  Talbott  v. 
Armstrong,  14  Ind.  254,  it  was  held  that  when 
the  husband  had  not  paid  the  purchase  money 
for  the  land,  the  vendor's  lien  was  paramount 
to  the  right  of  dower;  and  that  if  the  hus- 
band, finding  he  could  not  pay  for  the  land, 
surrendered  his  deed  to  the  vendor,  as  a 
means  of  returning  the  land  in  discharge  of 
the  original  consideration,  the  wife  could 
claim  no  dower. 

Kentucky  Statute. —  Rev.  Stat.  Ky.,c.  47,  art. 
4,  §  6,  provides  that  the  wife  shall  not  be  en- 
dowed of  land  sold  bona  fide,  after  marriage, 
to  satisfy  a  lien  for  the  purchase  money;  but 
if  there  is  a  surplus  of  the  land,  or  proceeds  of 
sale,  after  satisfying  the  lien,  she  shall  have 
dower  or  compensation  out  of  such  surplus, 
unless  the  surplus  proceeds  of  sale  were  re- 
ceived or  disposed  of  by  the  husband  in  his- 
lifetime.  Under  this  statute,  when  there  is  a 
judicial  sale  of  land  upon  which  there  is  a  lien 
for  the  purchase  money,  the  wife  cannot  look 
to  the  purchaser  when  the  land  has  sold  for 
more  than  necessary  to  satisfy  the  lien,  her 
only  claim  being  against  the  distributees  who 
received  the  surplus.  Ratcliffe  v.  Mason,  92 
Ky.  190;  Tisdale  v.  Risk,  7  Bush  (Ky.)  139; 
Cantrill  v.  Risk,  7  Bush  (Ky.)  158. 

3.  Presumption  of  Seizin  from  Possession  — 
Georgia.  —  McCullers  v.  Haines,  39  Ga.  195. 

Illinois. — Gordon  v.  Dickison,  131  111.  141. 

Indiana.' — Dennis  v.  Dennis,  7  Blackf.  (Ind.) 
572. 

Maine.  —  Knight  v.  Mains,  12  Me.  41; 
Cochrane  v.  Libby,  18  Me.  39;  Mann  v.  Edson, 
39  Me.  25;  Barton  v.  Hinds,  46  Me.  121. 

Michigan.  —  Wheeler   v.    Smith,  50  Mich. 
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Mississippi.  —  Randolph  v.  Doss,  3  How. 
(Miss.)  214;  Caruthers  v.  Wilson,  1  Smed.  & 
M.  (Miss.)  527;  James  v.  Rowan,  6  Smed.  & 
M.  (Miss.)  393;  Ware  v.  Washington,  6  Smed. 
&  M.  (Miss.)  737;  Torrence  v.  Carbry,  27 
Miss.  697. 

Missouri. — Gentry  v.  Woodson,  10  Mo.  225. 
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g.  Estoppel  to  Deny  Seizin.  —  In  an  action  for  dower,  a  person  deriv- 
ing his  title  from  the  husband  will  not  be  permitted  to  deny  his  seizin.1 

4.  Death  of  Husband  —  a.  In  General. — The  last  requisite  in  order  to 
entitle  the  widow  to  dower  is  the  natural  death  of  the  husband.* 

Civil  Death.  —  The  wife  does  not  become  entitled  to  dower  upon  the  civil 
death  of  the  husband.3 

b.  Evidence  of  Death.  —  The  death  of  the  husband  may  be  presumed 
from  continued  absence  for  the  statutory  period  without  being  heard  from ; 4 
and  reputation  in  the  family  of  the  death  of  the  husband  is  prima  facie  evi- 
dence of  that  fact  in  an  action  for  dower.5 

V.  Nature  and  Incidents  —  1.  In  General  —  a.  A  Moral  and  Legal 
Right.  —  Dower  is  a  legal  6  as  well  as  a  moral  right,7  and  whether  it  be 
claimed  by  a  suit  at  law  or  in  equity,  the  principle  is  the  same.8 

Favored  by  the  Law.  —  In  fact,  it  was  a  well-established  principle  of  the  com- 
mon law  that,  in  view  of  the  purpose  for  which  dower  is  given,  it  was  highly 
favored  by  the  law,  so  much  so  that  it  grew  into  a  maxim  that  the  law  favor- 
eth  three  things,  life,  liberty,  and  dower.9 


New  Hampshire.  —  Stevens  v.  Reed,  37  N. 
H.  49- 

New  Jersey.  — Sheppard  v.  Wardell,  I  N.  J. 
L.  516;  Griggs  v.  Smith,  12  N.  J.  L.  22. 

New  York.  —  Bancroft  v.  White,  I  Cai.  (N. 
Y.)  190;  Carpenter  v.  Weeks,  2  Hill  (N.  Y.) 
341;  Embree  v.  Ellis,  2  Johns.  (N.  Y.)  119; 
Jackson  v.  Waltermire,  5  Cow.  (N.  Y.)  299; 
Sparrow  v.  Kingman,  1  N.  Y.  242. 

South  Carolina.  —  Forrest  v.  Trammell,  1 
Bailey  L.  (S.  Car.)  77;  Smith  v.  Paysenger,  2 
Mill  (S.  Car.)  59;  Pickett  v.  Lyles,  5  S.  Car. 
275;  Stark  v.  Hopson,  22  S.  Car.  42;  Morgan 
v.  Smith,  25  S.  Car.  337. 

Canada.  —  McDonald  v.  McMillan,  23  U. 
C.  Q.  B.  302;  Lockman  v.  Nesse,  5  U.  C.  Q. 
B.  O.  S.  505. 

1.  Estoppel  to  Deny  Seizin.  —  Ketchum  v. 
Schicketanz,  73  Ind.  137;  Nason  v.  Allen,  6 
Me.  243;  Wedge  v.  Moore,  6  Cush.  (Mass.)  9; 
Randolph  v.  Doss,  3  How.  (Miss.)  205;  Wool- 
dridge  v.  Wilkins,  3  How.  (Miss.)  360;  Collins 
v.  Torry,  7  Johns.  (N.  Y.)  278,  5  Am.  Dec. 
273,  Douglass  v.  Dickson,  11  Rich.  L.  (S.  Car.) 
417,  citing  Taylor's  Case,  cited  in  W.  Jones 
317.  See  also  Toomey  v.  McLean,  105  Mass. 
122;  Hale  v.  Munn,  4  Gray  (Mass.)  132. 
And  see  the  title  Estoppel. 

Husband's  Feoffee  Estopped  though  Seizin  Tor- 
tious.—  "It  is  a  well-settled  rule  that  the 
seizin  of  the  husband,  even  for  a  moment,  will 
entitle  the  wife  to  dower  against  strangers  and 
those  claiming  under  him,  even  though  his 
seizin  be  tortious.  A  tenant  at  will  made  a 
feoffment  of  the  land  and  died;  and  the  feoffee 
was  estopped  from  denying  the  right  of  the 
wife  of  the  feoffor  to  dower."  Randolph  v. 
Doss,  3  How.  (Miss.)  205. 

Heir  Cannot  Deny.  —  "  It  is  now  the  settled 
law  in  this  court,  and  the  same  principle  has 
been  recognized  in  the  court  for  the  correction 
of  errors,  that  the  mortgagor  is  to  be  deemed 
seized,  notwithstanding  the  mortgage,  as  to  all 
persons  except  the  mortgagee  and  his  repre- 
sentatives. When  his  interest  is  not  in  ques- 
tion, the  mortgagor,  before  foreclosure,  or 
entry  under  the  mortgage,  is  now  considered, 
at  law,  as  the  owner  of  the  land;  and  it  does 
not  lie  with  the  heir  or  his  assignee  to  deny 
the  seizin  and  defeat  the  wife  of  her  dower." 
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Hitchcock  v.  Harrington,  6  Johns  (N.  Y.)  290, 
5  Am.  Dec.  229. 

May  Show  Character  of  Seizin.  —  While  one 
who  holds  his  estate  by  a  title  derived  from 
the  husband  will  not  be  permitted  to  deny  that 
the  husband  was  seized,  he  will  be  permitted 
to  show  the  character  of  that  seizin  and  that  it 
was  not  such  that  his  widow  would  be  entitled 
to  dower.  Gammon  v.  Freeman,  31  Me.  243, 
citing  Moore  v.  Esty,  5  N.  H.  479. 

2.  Husband's  Death  Necessary,  —  4  Kent's 
Com.  36;  Randall  v.  Kreiger,  2  Dill.  (U.  S.) 
446;  Lucas  v.  Sawyer,  17  Iowa  517;  Barbour 
v.  Barbour,  46  Me.  9;  Riddick  v.  Walsh,  15 
Mo.  539;  Null  v.  Howell,  in  Mo.  277;  Sutliff 
v.  Forgey,  1  Cow.  (N.  Y.)  89;  Wait  v.  Wait,  4 
N.  Y.  95;  Moore  v.  New  York,  8  N.  Y.  no,  59 
Am.  Dec.  473;  Gatewood  v.  Tomlinson,  113 
N.  Car.  312;  Combs  v.  Young,  4  Yerg. 
(Tenn.)  218,  26  Am.  Dec.  225;  Watkins  v. 
Watkins,  7  Yerg.  (Tenn.)  293;  Wheatley  v. 
Calhoun,  12  Leigh  (Va.)  264,  37  Am.  Dec. 
654;  Thornburg  v.  Thornburg,  18  W.  Va.  527. 

3.  Civil  Death  Insufficient.  —  Co.  Litt.  132^. 
See  also  Platner  v.  Sherwood,  6  Johns.  Ch.  (N. 
Y.)  118.  And  see  generally  the  title  Civil 
Death,  vol.  6,  p.  64. 

4.  Presumption  of  Death.  —  Thorne  v.  Rolff,  2 
Dyer  i§$a;  Giles  v.  Morrow,  1  Ont.  Rep.  527; 
Foulks  v.  Rhea,  7  Bush  (Ky.)  568;  Rice  v. 
Lumley,  10  Ohio  St.  596.  See  the  title  Pre- 
sumptions. 

5.  Cochrane  v.  Libby,  18  Me.  39. 

6.  Is  a  Legal  Right.  —  Banks  v.  Sutton,  2  P. 
Wms.  704;  Mayburry  -•.  Brien,  15  Pet.  (U.  S.) 
21;  Noel  v.  Ewing,  9  Ind.  48;  Adler,  etc., 
Clothing  Co.  v.  Hellman,  (Neb.  1898)  75  N.  W. 
Rep.  884;  Kennedy  v.  Nedrow,  1  Dall.  (Pa.) 
417. 

7.  Is  a  Moral  Right.  —  Banks  v.  Sutton,  2  P. 
Wms.  702;  Kennedy  v.  Nedrow,  1  Dall.  (Pa.) 
417. 

8.  Same  Principle  in  Law  and  Equity.  —  Banks 
v.  Sutton,  2  P.  Wms.  702;  Mayburry  v.  Brien, 
15  Pet.  (U.  S.)  21;  Petty  v.  Petty,  4  B.  Mon. 
(Ky.)  218,  39  Am.  Dec.  501 ;  Simar  v.  Canaday, 
53  N.  Y.  298,  13  Am.  Rep.  523;  Kennedy  v. 
Nedrow,  1  Dall.  (Pa.)  417. 

9.  A  Favorite  of  the  Law  —England.  —  Banks 
v.  Sutton,  2  P.  Wms.  702. 
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b.  Whether  Dower  Arises  by  Contract  or  by  Positive  Law.  —  At 
common  law,  dower  ad  ostium  ecclcsice  and  dower  ex  assensu patris,  it  seems, 
arose  by  the  contract  of  the  parties,1  and  by  some  of  the  authorities  this  prin- 
ciple has  been  extended  to  all  forms  of  dower  at  common  law.3  But  the 
weight  of  authority  favors  the  doctrine  that,  as  a  general  proposition,  dower 
does  not  attach  by  virtue  of  any  contract,  express  or  implied,  made  by  the 
husband  with  his  wife,  but  by  the  operation  of  positive  law,  as  a  consequence 
of  marriage,  for  the  sustenance  of  the  widow  and  the  nurture  and  education  of 
her  children.3 

c.  What  Law  Governs  —  As  to  Place.  —  The  widow  has  dower,  not  by  the 
law  of  the  place  of  the  marriage  nor  of  the  domicil,  but  according  to  the  law 
of  the  place  where  the  particular  land  is  situated.4 

As  to  Time.  —  And  it  has  been  held  that,  as  dower  becomes  consummate 
upon  the  death  of  the  husband,  as  distinguished  from  inchoate  dower  before 
his  death,  it  must  be  assigned  according  to  the  statute  in  force  at  the  time  of 
the  husband's  death.5 

2.  Inchoate  Dower  —  a.  Property  Interest  in  Inchoate  Dower  —  Not 
an  Estate  in  Land.  —  During  coverture,  dower  has  been  denominated  b)'  many  of 
the  authorities  as  a  mere  tangible,  inchoate,  contingent  expectancy,  and  is 
not,  strictly  speaking,  an  estate  in  land  and  does  not  even  rise  to  the  dignity 
of  a  vested  right.6 

A  Valuable  Bight.  —  It  is,  nevertheless,  a  valuable  right,  possessing  the 
elements  of  property,  which  the  law  will  protect.7     It  is  more  or  less 


Alabama.  —  Martin  v.  Martin,  22  Ala.  105; 
Irvine  -•.  Armistead,  46  Ala.  363. 

Connecticut.  —  Meigs  v.  Dimock,  6  Conn.  458. 

Indiana.  —  Bishop  v.  Boyle,  9  Ind.  169,  68 
Am.  Dec.  615;  Noel  v.  Ewing,  9  Ind.  37. 

Maine.  —  Lewis  v.  Meserve,  61  Me.  374. 

Maryland.  —  Chew  v.  Chew,  I  Md.  163; 
Lynn  v.  Gephart,  27  Md.  547;  Bowie  v.  Berry, 
3  Md.  Ch.  359. 

Michigan.  —  Bear  v.  Stahl,  61  Mich.  213. 

Mississippi.  —  Hinds  v.  Pugh,  48  Miss.  268. 

New  York.  —  Lasher  v.  Lasher,  13  Barb. 
(N.  Y.)  106. 

Ohio.  —  Mandel  v.  McClave,  46  Ohio  St.  407, 
15  Am.  St.  Rep.  627. 

Pennsylvania. — Thompson  v.  Morrow,  5  S. 
&  R.  (Pa.)  289,  9  Am.  Dec.  358;  Kennedy  v. 
Nedrow,  I  Dall.  (Pa.)  415. 

Washington.  —  Ebey  v.  Ebey,  1  Wash.  Ter. 
185. 

1.  Dower  Arising  by  Contract.  —  Banks  v. 
Sutton,  2  P.  Wms.  705;  Randall  v.  Kreiger,  23 
Wall.  (U.  S.)  147. 

2.  Banks  v.  Sutton,  2  P.  Wms.  705;  Co.  Litt. 
30*,  note  7;  Gilb.  Uses  172. 

3.  Dower  Generally  Held  to  Arise  by  Operation 
of  Law.  —  Randall  v.  Kreiger,  23  Wall.  (U.  S.) 
147;  Martin  v.  Martin,  22  Ala.  86;  Guerin  v. 
Moore,  25  Minn.  465;  Magee  v.  Young,  40 
Miss.  164,  90  Am.  Dec.  322;  Higgins  v.  Breen, 
9  Mo.  497;  Moore  v.  New  York,  4  Sandf.  (N. 
V.)  456,  8  N.  Y.  110,  59  Am.  Dec.  473;  Law- 
rence v.  Miller,  1  Sandf.  (N.  Y.)  516,  2  N.  Y. 
245;  Witthaus  v.  Schack,  105  N.  Y.  336;  Nor- 
wood v.  Marrow,  4  Dev.  &  B.  L.  (20  N.  Car.) 
450;  Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Am. 
Dec.  355;  Melizet's  Appeal,  17  Pa.  St.  455,  55 
Am.  Dec.  573. 

4.  Law  of  Place  Where  Land  Situated  Governs. 
—  Apperson  v.  Bolton,  29  Ark.  418;  Lamar  v. 
Scott,  3  Strobh.  L.  (S.  Car.)  562;  Jones  v. 
Gerock,  6  Jones  Eq.  (59  N.  Car.)  190;  Duncan 


v.  Dick,  Walk.  (Miss.)  281;  Burnet  v.  Burnet, 
46  N.  J.  Eq.  144;  Mitchell  ?>.  Word,  60  Ga.  525. 

5.  Law  in  Force  at  Time  of  Husband's  Death 
Governs.  —  Carey  v.  West,  139  Mo.  146.  See 
also  Sturdevant  v.  Norris,  30  Iowa  65.  But  see 
Peirce  v.  O'Brien,  29  Fed.  Rep.  402;  O'Ferrall 
v.  Simplot,  4  Iowa  381;  Davis  v.  O'Ferrall, 
4  Greene  (Iowa)  358;  Young  v.  Wolcott,  1  Iowa 
174. 

6.  Inchoate  Dower  Not  an  Estate  in  Land  — 

United  States.  —  Randall  v.  Kreiger,  23  Wall. 
(U.  S.)  137. 

Alabama.  —  Boyd  v.  Harrison,  36  Ala.  533. 
Arkansas. —  Hill  v.  Mitchell,  5  Ark.  611; 
Smith  v.  Howell,  53  Ark.  279;  Hewitt  v.  Cox, 
55  Ark.  235;  Hatcher  v.  Buford,  60  Ark.  169. 

Illinois.  —  Blain  v.  Harrison,  11  111.  384; 
Robbins  v.  Kinzie,  45  111.  357;  Johnson  r. 
Montgomery,  51  111.  185;  Goodkind  v.  Bart- 
lett,  136  111.  18;  Heisen  v.  Heisen,  145  111.  658. 

Michigan.  —  Rayner  v.  Lee,  20  Mich.  384; 
Bonfoey  v.  Bonfoey,  100  Mich.  84. 

New  York.  —  Wait  v:  Wait,  4  N.  Y.  99; 
Elmendorf  v.  Lockwood,  57  N.  Y.  324;  Ham- 
mond v.  Pennock,  61  N.  Y.  158;  Matter  of 
Dunn,  64  Hun  (N.  Y.)  18;  Witthaus  v.  Schack, 
105  N.  Y.  336;  Matter  of  Central  Park  Exten- 
sion, 16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  56. 

Virginia.  —  Corr  v.  Porter,  33  Gratt.  (Va.) 
285. 

Wisconsin.  —  Bennett  v.  Harms,  51  Wis. 
251- 

See  also  Johnston  v.  Vandyke,  6  McLean  (U. 
S.)  422.  Compare  In  re  Alexander,  53  N.  J. 
Eq.  100. 

7.  Is  a  Valuable  Eight.  —  Hoot  v.  Sorrell,  n 
Ala.  386;  Kelly  v.  McGrath,  70  Ala.  75,  45 
Am.  Rep.  75;  Newhall  v.  Lynn  Five  Cents 
Sav.  Bank,  101  Mass.  430,  3  Am.  Rep.  387; 
Davis  v.  Wetherell,  13  Allen  (Mass.)  60,  go  Am. 
Dec.  177;  Greiner  v.  Klein,  28  Mich.  16;  Adler, 
etc.,  Clothing  Co.  v.  Hellman,  (Neb.  1898)  75 
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valuable  according  to  the  relative  z 

N.  W.  Rep.  877;  Wheeler  v.  Kirtland,  27  N.  J. 
Eq.  534;  Weaver  v.  Gregg,  6  Ohio  St.  547,  67 
Am.  Dec.  355;  Quarles  v.  Lacy,  4  Muni.  (Va.) 
251.  Compare  Moore  v.  New  York,  8  N.  Y. 
no,  59  Am.  Dec.  473. 

Relinquishment  of  Dower  a  Valuable  Considera- 
tion.—  At  common  law,  the  wife's  inchoate 
right  in  her  husband's  estate  of  inheritance 
has  a  value  which  will  support  a  conveyance 
to  her  or  other  contract  made  in  consideration 
of  its  relinquishment.  Wright  v.  Stanard,  2 
Brock.  (U.  S.)  311;  Hoot  v.  Sorrell,  II  Ala. 
386;  Ward  v.  Crotty,  4  Mete.  (Ky.)  59;  Farwell 
v.  Johnston,  34  Mich.  342;  Caldwell  Bower, 
17  Mo.  564;  Nims  v.  Bigelow,  45  N.  H.  343; 
Wheeler  v.  Kirtland,  27  N.  J.  Eq.  535;  Wil- 
liams v.  Williams,  2  Ohio  Dec.  (Reprint)  467, 
3  West.  L.  M.  (Ohio)  157;  Harvey  v.  Alexan- 
der, i  Rand.  (Va.)  219,  10  Am.  Dec.  519;  Tay- 
lor v.  Moore,  2  Rand.  (Va.)  563;  Forrest  v. 
Laycock,  18  Grant's  Ch.  (U.  C.)  611.  See  also 
Lavender  v.  Jackson,  2  Lev.  137;  Arundell  v. 
Phipps,  10  Ves.  Jr.  139;  Blow  v.  Maynard,  2 
Leigh  (Va.)  29. 

The  relinquishment  of  dower  constitutes  a 
valuable  consideration  sufficient  to  support  a 
conveyance  of  property  to  the  wife.  Bullard 
v.  Briggs,  7  Pick.  (Mass.)  533,  19  Am.  Dec. 
292. 

A  relinquishment  by  a  married  woman  of 
her  dower  in  real  estate  sold  by  her  husband 
is  a  good  consideration  for  the  notes  given  for 
the  purchase  money  and  made  payable  to  her 
as  against  her  husband's  administrator. 
Caldwell  v.  Bower,  17  Mo.  564. 

But  parol  evidence  was  held  to  be  inadmis- 
sible to  show  an  agreement  by  which  a  widow 
consented  to  renounce  her  contingent  dower 
in  consideration  of  a  promise  made  to  her  that 
a  house  and  lot  should  be  purchased  and  given 
to  her.  Hall  v.  Hall,  2  McCord  Eq.  (S.  Car.) 
269. 

In  Bullard  v.  Briggs,  7  Pick.  (Mass.)  538,  19 
Am.  Dec.  292,  the  court  said:  "  Though  she 
had  no  actual  estate  in  the  dower  during  the 
life  of  her  husband,  yet  she  had  an  interest 
and  a  right  of  which  she  could  not  be  divested 
but  by  her  consent  or  crime,  or  her  dying  be- 
fore her  husband.  It  was  a  valuable  interest, 
which  is  frequently  the  subject  of  contract  and 
bargain;  it  was  an  interest  which  the  law 
recognizes  as  the  subject  of  conveyance  by  fine 
in  England,  and  by  deed  with  us.  It  is  more 
or  less  valuable  according  to  the  relative  ages, 
constitutions,  and  habits  of  the  husband  and 
wife.  It  is  more  than  a  possibility,  and  may 
well  be  denominated  a  contingent  interest." 

As  Between  a  Wife  and  Any  Other  than  the 
State  or  its  delegates  or  agents  exercising  the 
right  of  eminent  domain,  an  inchoate  right  of 
dower  in  lands  is  a  subsisting  and  valuable- 
interest  which  will  be  protected  and  preserved 
to  her,  and  she  has  a  right  of  action  to  that 
end.  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am. 
Rep.  523;  Douglas  v.  Douglas,  11  Hun  (N.  Y.) 
408;  Beals  v.  Storm,  26  N.  J.  Eq.  375;  Wheeler 
v.  Kirtland,  27  N.  J.  Eq.  536.  Compare  Moore 
v.  New  York,  8  N.  Y.  no,  59  Am.  Dec.  473. 

Action  for  Fraudulent  Alienation. — ■  In  Buzick 
V,  Buzick,  44  Iowa  259,  24  Am.  Rep.  740,  it 
was  held  that  although  the  wife's  dower  dur- 


es,  constitutions,  and  habits  of  the 

ing  the  life  of  her  husband  is  inchoate  and 
uncertain,  yet  it  possesses  the  element  of  prop- 
erty to  such  a  degree  that  she  may  maintain 
an  action  in  equity  for  its  protection  and  for 
release  from  fraudulent  alienation  by  her  hus- 
band after  marriage. 

Where  a  husband  and  wife  join  in  a  convey- 
ance of  land  of  the  former,  the  sale  being  in- 
duced by  fraud  on  the  part  of  the  grantee,  the 
wife  has  a  cause  of  action  against  him  for 
damages  sustained  in  the  loss  of  her  inchoate 
right  of  dower.  Simar  v.  Canaday,  53  N.  Y. 
298,  13  Am.  Rep.  523.  See  also  Mills  v.  Van 
Voorhies,  20  N.  Y.  412;  Matthews  v.  Duryee, 
4  Keyes  (N.  Y.)  525;  Jackson  v.  Edwards,  7 
Paige  (N.  Y.)  386;  Denton  v.  Nanny,  8  Barb. 
(N.  Y.)  618;  Vartie  v.  Underwood,  18  Barb. 
(N.  Y.)  561. 

A  wife's  inchoate  right  in  her  husband's 
estates  of  inheritance  will  support  an  action  by 
her  for  damages  in  being  defrauded  by  false 
representations  as  to  land  conveyed  to  her  in 
consideration  of  her  joining  in  her  husband's 
deed.    Bissell  v.  Taylor,  41  Mich.  702. 

And  in  Petty  v.  Petty,  4  B.  Mon.  (Ky.)  215, 
39  Am.  Dec.  501,  it  was  held  that  a  wife  may, 
during  the  lifetime  of  her  husband,  maintain 
an  action  to  set  aside  a  deed  made  by  him  be- 
fore marriage  in  fraud  of  her  dower.  See  also 
Cranson  v.  Cranson,  4  Mich.  230,  66  Am.  Dec. 
534- 

Dower  in  Lands  Mortgaged  During  Coverture. 

—  The  wife's  right  of  dower  will  be  protected 
as  against  post-nuptial  mortgages  not  executed 
by  her.  Hayes  v.  Whitall,  13  N.  J.  Eq.  241. 
See  infra,  this  title.  Of  What  the  Wife  Is  Dow- 
able  —  Mortgaged  Lands. 

Where  Wife  Joins  in  Mortgage  of  Husband's 
Land,  — According  to  some  of  the  authorities, 
where  the  wife  has  joined  in  a  mortgage  of  the 
husband's  land  to  secure  his  debts,  upon  a 
judicial  sale  of  the  premises  she  may  have  her 
inchoate  right  of  dower  in  the  proceeds  ascer- 
tained and  protected.  Mandell  v.  McClave,  46 
Ohio  St.  407,  15  Am.  St.  Rep.  627;  Black  v. 
Kuhlman,  30  Ohio  St.  196;  New  York  L.  Ins. 
Co.  v.  Mayer,  14  Daly  (N.  Y.)  318,  affirmed  108 
N.  Y.  655.  And  see  infra,  this  title,  Of  What 
the  Wije  Is  Dowable  —  Mortgaged  Lands. 

But  in  other  jurisdictions  it  is  held  that  a 
wife  is  not  entitled  to  have  ascertained  and 
protected  her  inchoate  right  of  dower  in  the 
surplus  proceeds  of  sale  of  mortgaged  prem- 
ises in  which  she  has  renounced  her  dower. 
Grube  v.  Lilienthal,  51  S.  Car.  442;  Reiff  v. 
Horst,  55  Md.  47. 

How  Value  of  Wife's  Inchoate  Right  of  Dower 
Ascertained.  —  In  Gordon  v.  Tweedy,  74  Ala. 
232,  49  Am.  Rep.  813,  it  was  held  that  there  is 
no  way  in  vvhich  the  value  of  the  wife's  in- 
choate or  contingent  right  of  dower  in  her  hus- 
band's land  can  be  proved  with  any  degree  of 
accuracy,  except  by  calculation  based  on  what 
are  commonly  called  "  annuity  tables,"  the 
American  "  tables  of  mortality  "  being  now 
regarded  as  the  orthodox  standard  throughout 
the  United  States,  of  which  judicial  notice- 
may  be  taken  by  the  chancellor  or  by  the 
register  on  a  reference. 

And  in  Jackson  v.  Edwards,  7  Paige  (N.  Y.) 
386,  Chancellor  Walworth  laid  down  the  fol- 
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husband  and  wife.1 

Assignability.  —  It  is  a  mere  chose  in  action,  incapable  of  transfer  by  grant  or 

conveyance.2 

Release  or  Extinguishment.  —  But  though  dower,  in  its  inchoate  state,  may  not 
be  assigned  by  the  wife,  yet  it  is  susceptible  of  release  or  extinguishment.3 

inchoate  Dower  as  an  incumbrance.  —  Inchoate  dower  is  an  incumbrance  on  the 
husband's  estate,*1  and  this  within  the  meaning  of  the  usual  covenant  in  a  con- 
veyance against  incumbrances.5 


lowing  rule:  "  The  proper  rule  for  computing 
the  present  value  of  the  wife's  contingent  right 
of  dower,  during  the  life  of  the  husband,  is  to 
ascertain  the  present  value  of  an  annuity  for 
her  life  equal  to  the  interest  in  the  third  of  the 
proceeds  of  the  estate  to  which  her  contingent 
right  of  dower  attaches,  and  then  to  deduct 
from  the  present  value  of  the  annuity  for  her 
life  the  value  of  a  similar  annuity  depending 
upon  the  joint  lives  of  herself  and  her  hus- 
band, and  the  difference  between  those  two 
sums  will  be  the  present  value  of  her  contin- 
gent right  of  dower."  See  also  Bartlett  v. 
Van  Zandt,  4  Sandf.  Ch.  (N.  Y.)  396;  Doty  v. 
Baker,  n  Hun  (N.  Y.)  225;  Lancaster  v.  Lan- 
caster, 78  Ky.  198;  Hazelrig  v.  Hutson,  18 
Ind.  483.    See  the  title  Mortality  Tables. 

1.  Value  Depends  upon  Age,  Habits,  etc.,  of 
Husband  and  Wife.  —  Gordon  v.  Tweedy,  74 
Ala.  232,  49  Am.  Rep.  813;  Bullard  v.  Briggs, 
7  Pick.  (Mass.)  538,  19  Am.  Dec.  292;  Gore  v. 
Townsend,  105  N.  Car.  228. 

2.  Is  a  Mere  Chose  in  Action.  —  Miller  v. 
Pence,  132  111.  159;  McKee  v.  Reynolds,  26 
Iowa  584;  Reiff  v.  Horst,  55  Md.  47;  Adler, 
etc.,  Clothing  Co.  v.  Hellman,  (Neb.  1898)  75 
N.  W.  Rep.  877;  Lawrence  v.  Miller,  2  N.  Y. 
245;  Lawrence  v.  Brown,  5  N.  Y.  394;  Moore 
v.  New  York,  8  N.  Y.  112,  59  Am.  Dec.  473; 
Marvin  v.  Smith,  46  N.  Y.  571;  Aikman  v. 
Harsell,  98  N.  Y.  191;  Hinchliffe  v.  Shea,  103 
N.  Y.  153;  Hawley  v.  Bradford,  9  Paige  (N. 
Y.)  201,  37  Am.  Dec.  390;  Elwood  v.  Klock, 
13  Barb.  (N.  Y.)  50.  Compare  Miller  v.  Craw- 
ford, 32  Gratt.  (Va.)  286;  Corr  v.  Porter,  33 
Gratt.  (Va.)  285;  Bullard  v.  Briggs,  7  Pick. 
(Mass.)  538,  19  Am.  Dec.  292. 

North  Carolina  Doctrine.  —  In  Gore  v.  Town- 
send,  105  N.  Car.  228,  it  was  held  that  the 
inchoate  right  of  the  wife  to  dower  in  her  hus- 
band's land  has  a  present  value  as  property, 
depending  on  the  ages  of  both,  their  health, 
habits,  and  other  circumstances  tending  to 
show  the  probabilities  as  to  the  length  of  life 
of  each;  and  where  the  wife  encumbers  it  by 
joining  in  a  mortgage  of  the  husband's  lands 
to  secure  his  debt,  she  becomes  his  surety. 
The  court  in  this  case  said:  "  The  language 
of  sections  2106  and  2107  of  the  code  seems  to 
recognize  the  right  during  the  husband's  life 
as  a  valuable  interest  that  may  pass  by  a  con- 
veyance, rather  than  a  naked  right  that  the 
claimant  may  be  barred  by  the  estoppel  of  her 
deed  from  enforcing,  and  this  interpretation 
follows  in  the  line  of  more  modern  legislation 
in  making  every  valuable  interest  transferable 
and  convertible  into  money,  while  it  is  in  ac- 
cord with  the  older  idea  that  the  claim  of  the 
wife  to  dower  is  favored  by  the  law."  Com- 
pare State  v.  Wincroft,  76  N.  Car.  38. 

In  Gwathmey  v.  Pearce,  74  N.  Car.  398, 
Justice    Reade,  after  citing    Purvis   v.  Car- 


staphan,  73  N.  Car.  575,  as  establishing  the 
doctrine  that  the  wife  when  she  joins  her 
husband  in  a  mortgage  of  her  separate  prop- 
erty to  secure  his  debt  sustains  the  relation  of 
his  surety  in  that  transaction,  says,  in  refer- 
ence to  the  former  case:  "  Here  the  wife 
joined  her  husband  in  the  conveyance  of  his 
land  to  pay  his  debt,  in  which  land  she  had, 
under  our  dower  statute,  a  vested  right  to 
dower,  to  be  allotted  after  her  husband's  death, 
and  she  joined  in  the  deed  for  the  purpose  of 
binding  her  dower."  In  Gore  v.  Townsend, 
105  N.  Car.  231,  the  court,  in  commenting 
upon  this  case,  said:  "  The  dower  statute  re- 
ferred to  by  the  court  was  the  Act  of  1868- 
1869,  c.  93,  32-37,  and  was  substantially  the 
same  as  sections  2102,  2104,  2106,  and  2107  of 
the  code;  and  therefore  if  the  inchoate  right 
to  dower  was  a  vested  right  then  it  is  of  equal 
dignity  and  importance  now." 

In  Tennessee  the  wife  may  release  or  convey 
the  inchoate  right  of  dower  given  her  by  the 
Act  of  1856,  which  gives  dower  in  lands  mort- 
gaged where  the  mortgagor  dies  before  fore- 
closure. Atwater  v.  Butler,  9  Baxt.  (Tenn.) 
299. 

3.  May  Be  Released.  —  Hoot  v.  Sorr,  n  Ala. 
386;  Miller  v.  Pence,  132  111.  159;  Reiff  v. 
Horst,  55  Md.  47;  Marvin  v.  Smith,  46  N.  Y. 
571;  Merchants'  Bank  v.  Thomson,  55  N.  Y. 
7;  Elmendorf  v.  Lockwood,  57  N.  Y.  322; 
Hinchliffe  v.  Shea,  103  N.  Y.  153;  Elwood  v. 
Klock,  13  Barb.  (N.  Y.)  50.  See  infra,  this 
title,  Barring  and  Defeating  Dower  —  By 
Wife's  Release. 

4.  Inchoate  Dower  as  an  Incumbrance.  —  Porter 
v.  Noyes,  2  Me.  22,  11  Am.  Dec.  30;  Butler  v. 
Fitzgerald,  43  Neb.  192,  47  Am.  St.  Rep.  741; 
Wylie  v.  Charlton,  43  Neb.  840;  Adler,  etc., 
Clothing  Co.  v.  Hellman,  (Neb.  1898)  75  N. 
W.  Rep.  884;  Van  Norman  v.  Beaupre,  5 
Grant's  Ch.  (U.  C.)  599.  See  infra,  this  title. 
Priority  as  Between  Dower  and  Other  Incum- 
brances. 

5.  Included  in  a  Covenant  Against  Incumbrances 

—  Airbama. —  Barnett  v.  Gaines,  8  Ala.  374; 
Nance  v.  Hooper,  11  Ala.  552;  Parks  v. 
Brooks,  if>  Ala.  529;  Spxingle  v.  Shields,  17 
Ala.  296;  McLemore  v.  Mabson,  20  Ala.  137; 
Thrasher  v.  Pinckard,  23  Ala.  616. 

Indiana.  —  Whisler  v.  Hicks,  5  Blackf. 
(Ind.)  100,  33  Am.  Dec.  454;  Smith  v.  Acker- 
man,  5  Blackf.  (Ind.)  542. 

Kentucky.  —  Hatcher  v.  Andrews,  5  Bush 
(Ky.)  561. 

Maine.  —  Smith  v.  Cannell,  32  Me.  126; 
Blanchard  v.  Blanchard,  48  Me.  177;  Runnells 
v.  Webber,  59  Me.  488;  Porter  v.  Noyes,  2  Me. 
26,  11  Am.  Dec.  30. 

Massachusetts.  —  Prescott    v.    Trueman,  4 
Mass.  627,  3  Am.  Dec.  246;  Bigelow  v.  Hub- 
bard, 97  Mass.  195;   Harrington  v.  Murphy, 
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Nature  and  Incidents. 


DOWER. 


Inchoate  Dower. 


Not  a  Lien.  —  But  it  has  been  held  that  the  term  "  incumbrance  "  as  used  in 
this  connection  is  not  used  in  the  sense  of  a  lien,  but  rather  in  the  sense  of 
an  outstanding  paramount  title,  a  substantial  right  of  property.1 

b.  Legislative  Control.  —  Since  inchoate  dower  is  not  a  vested  interest, 
the  lawmaking  power  may  deal  with  it  as  it  may  deem  proper;  it  may  be 
increased,  diminished,  or  otherwise  altered,  or  it  may  be  wholly  taken  away.* 


log  Mass.  299;  Shearer  v.  Ranger,  22  Pick. 
<Mass.)  447. 

Michigan.  —  Post  v.  Campau,  42  Mich.  95. 

Mississippi.  —  Greenwood  v.  Ligon,  10  Smed. 
&  M.  (Miss.)  615.  48  Am.  Dec.  775. 

Missouri.  —  Durrett  v.  Piper,  5S  Mo.  551; 
Ward  v.  Ashbrook,  78  Mo.  515. 

New  Hampshire.  —  Fitts  v.  Hoitt,  17  N.  H. 
530;  Russ  v.  Perry,  49  N.  H.  547. 

New  Jersey.  —  Carter  v.  Denman,  23  N.  J.  L. 
260;  Beardslee  v.  Underhill,  37  N.  J.  L.  310. 

New  York. — Jones  v.  Gardner,  10  Johns. 
(N.  Y.)  266;  Heimburg  v.  Ismay,  35  N.  Y. 
Super.  Ct.  40. 

Ohio.  —  Johnson  v.  Nyce,  17  Ohio  66,  49  Am. 
Dec.  444. 

Pennsylvania.  —  Bitner  v.  Brough,  11  Pa. 
St.  137. 

South  Carolina.  —  Lessly  v.  Bowie,  27  S. 
Car.  193;  Jeter  v.  Glenn,  9  Rich.  L.  (S.  Car.) 
374- 

Virginia.  —  Ficklin  v.  Rixey,  89  Va.  832,  37 
Am.  St.  Rep.  891. 

Canada. — Van  Norman  v.  Beaupre,  5 
Grant's  Ch.  (U.  C.)  599;  Gamble  v.  Gunner- 
son,  9  Grant's  Ch.  (U.  C.)  197. 

See  also  Duvall  v.  Craig,  2  Wheat.  (U.  S.)  45; 
Leary  v.  Durham,  4  Ga.  593;  Clark  v.  Rich- 
ardson, 32  Iowa  399;  Henderson  v.  Hender- 
son, 13  Mo.  152;  Ketchum  v.  Evertson,  13 
Johns.  (N.  Y.)  359,  7  Am.  Dec.  384;  Stevens  v. 
Hunt,  15  Barb.  (N.  Y.)  17;  Hill  v.  Ressegieu, 
17  Barb.  (N.  Y.)  162;  Tuile  v.  Miller,  5  West. 
L.  J.  (Ohio)  413,  1  Ohio  Dec.  (Reprint)  247; 
Nyce  v.  Obertz,  17  Ohio  71;  Wilson  v.  Taylor, 
9  Ohio  St.  595,  75  Am.  Dec.  488;  Hudson  v. 
Steere,  9  R.  I.  106;  Welsh  v.  Kibler,  5  S.  Car. 
405;  Lewis  v.  Lewis,  5  Rich.  L.  (S.  Car.)  12; 
Irwin  v.  Toronto  Gen.  Trusts  Co.,  24  Ont. 
App.  484.  Compare  Powell  v.  Monson,  etc., 
Mfg.  Co.,  3  Mason  (U.  S.)  355;  Fuller  v. 
Wright,  18  Pick.  (Mass.)  405.  See  also  the 
title  Covenants,  vol.  8,  p.  129. 

But  it  is  the  rule  in  some  states  at  least  to 
allow  only  nominal  damages  on  account  of 
such  incumbrance  until  the  dower  becomes 
consummate.  Walker  v.  Deaver,  79  Mo.  664; 
Blevins  v.  Smith,  104  Mo.  588;  Harrington  v. 
Murphy,  109  Mass.  299;  Prescott  v.  Trueman, 
4  Mass.  627,  3  Am.  Dec.  246;  Lessly  v.  Bowie, 
27  5.  Car.  193.  See  also  Runnells  v.  Webber, 
59  Me.  491;  Whisler  v.  Hicks,  5  Blackf.  (Ind.) 
102,  33  Am.  Dec.  454.  And  see  the  title  Cove- 
nants, vol.  8,  p.  175. 

An  inchoate  right  to  dower  is  such  an 
incumbrance  on  land  as  will  authorize  a  pur- 
chaser who  has  contracted  for  a  good  and  law- 
ful title  to  refuse  to  perform  the  contract. 
Parks  v.  Brooks,  16  Ala.  529;  Barnett  v. 
Gaines,  8  Ala.  373;  McLemore  v.  Mabson,  20 
Ala.  137;  Springle  v.  Shields,  17  Ala.  298; 
Polk  v.  Sumter.  2  Strobh.  L.  (S.  Car.)  81. 

In  Brown  v.  Starke,  3  Dana  (Ky.)  316,  it  was 
said  that  a  potential  claim  to  dower  unrelin- 
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quished  will  not  in  all  cases  and  in  all  circum- 
stances present  an  insuperable  bar  to  a  specific 
execution  of  the  contract. 

Not  a  Breach  of  Covenant  of  Seizin.  —  In  Lewis 
v.  Lewis,  5  Rich.  L.  (S.  Car.)  12,  it  was  said 
that  dowet  in  the  lifetime  of  the  husband  is 
no  breach  of  the  covenant  of  seizin. 

1.  Not  a  Lien.  —  Shell  v.  Duncan,  31  S.  Car. 
566. 

2.  Legislative  Power  over  Inchoate  Dower  — 

United  States.  —  Randall  v.  Kreiger,  23  Wall. 
(U.  S.)  148;  Richards  v.  Bellingham  Bay  Land 
Co.,  47  Fed.  Rep.  857. 

Alabajna.  —  Boyd  v.  Harrison,  36  Ala.  533. 

Illinois.  —  McNeer  v.  McNeer,  142  111.  388. 
Overruling  Russell  v.  Rumsey,  35  111.  362. 
Citing  Blain  v.  Harrison,  ir  111.  384;  Hoots  v. 
Graham,  23  111.  81;  Johnson  v.  Montgomery,  51 
111.  1S5;  Henson  v.  Moore,  104  111.  409;  Best 
v.  Jenks,  123  111.  447;  Goodkind  v.  Bartlett, 
136  111.  18. 

Iowa.  —  Lucas  v.  Sawyer,  17  Iowa  521. 

Maine.  —  Barbour  v.  Barbour,  46  Me.  9. 

Michigan.  —  Hathon  v.  Lyon,  2  Mich.  93. 

Minnesota. — Guerin  v.  Moore,  25  Minn. 
465;  Morrison  v.  Rice,  35  Minn.  436. 

Mississippi.  —  Magee  v.  Young,  40  Miss.  164, 
90  Am.  Dec.  322. 

Missouri.  —  Lee  v.  Lindell,  22  Mo.  202,  64 
Am.  Dec.  262;  Venable  v.  Wabash  Western 
R.  Co.,  112  Mo.  103;  Chouteau  v.  Missouri 
Pac.  R.  Co.,  122  Mo.  394. 

New  York.  —  Moore  v.  New  York,  8  N.  Y. 
no,  59  Am.  Dec.  473,  4  Sandf.  (N.  Y.)  456; 
Matter  of  Central  Park  Extension,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  56. 

Ohio.  —  Gwynne  v.  Cincinnati,  3  Ohio  24; 
Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Am.  Dec. 
355- 

Pennsylvania.  —  Melizet's  Appeal,  17  Pa.  St. 
449,  55  Am.  Dec.  573. 

IVashington.  —  Hamilton  v.  Hirsch,  2  Wash. 
Ter.  223. 

West  Virginia. — Thornburg  v.  Thornburg, 
18  W.  Va.  522. 

Wisconsin.  —  Bennett  -'.  Harms,  51  Wis.  251. 

See  also  Noel  v.  Ewing,  9  Ind.  39;  Giles  v. 
Gullion,  13  Ind.  487;  Frantz  v.  Harrow,  13 
Ind.  507;  Strong  v.  Dennis,  13  Ind.  514;  May 
v.  Fletcher,  40  Ind.  575;  Bowen  v.  Preston,  48 
Ind.  367;  Taylor  v.  Sample,  51  Ind.  423;  Col- 
man  v.  De  Wolf,  53  Ind.  42S;  Carr  v.  Brady, 
64  Ind.  28;  Helphenstine  v.  Meredith,  84  Ind. 
1;  Chapman  v.  Chapman,  48  Kan.  638;  Merrill 
v.  Sherburne,  1  N.  H.  214.  Compare  In  re 
Alexander,  53  N.  J.  Eq.  100;  Jackson  v.  Ed- 
wards, 7  Paige  (N.  Y.)  391,  22  Wend.  (N.  Y.) 
498;  Kelly  Harrison,  2  Johns.  Cas.  (N.  Y.) 
29.  1  Am.  Dec.  154;  Lawrence  v.  Miller,  1 
Sandf.  (N.  Y.)  516,  2  N.  Y.  245. 

Eminent  Domain.  —  Thus  it  has  been  held 
that  when  lands  are  taken  for  public  use,  the 
mere  exercise  of  the  right  of  eminent  domain 
in  a  proceeding  against  the  interest  of  the  hus- 
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DOU'IIR. 


Consummate  Dower. 


3.  Consummate  Dower—  a.  Before  Assignment  —  (i)  In  General — Right 
of  Entry.  —  Although  the  widow's  dower  has  become  consummate  by  the  death 
of  the  husband,  it  is  not,  previous  to  an  assignment  thereof,  an  estate  or  free- 
hold in  the  lands  of  her  deceased  husband,  but  it  is  a  mere  right  or  chose  in 
action,  and  she  is  not  entitled,  before  assignment,  to  enter  upon  the  lands  with- 
out the  consent  of  the  heir,  or  to  bring  ejectment  therefor.* 


b.mil  extinguishes  the  right  of  the  wife  with- 
out notice  or  compensation  to  her.  Gwynne 
v.  Cincinnati,  3  Ohio  24;  Moore  v.  New  York, 
8  N.  Y.  110,  5Q  Am.  Dec.  473;  Venable  v. 
Wabash  Western  R.  Co.,  112  Mo.  103;  Baker 
v.  Atchison,  etc.,  R.  Co.,  122  Mo.  396.  And 
see  infra,  this  title,  Barring  and  Defeating 
Dowei  By  Dedication  to  a  Public  Use, 

But  in  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  534, 
it  was  held  that  where  lands  are  taken  for 
public  use  the  wife  is  entitled  to  her  propor- 
tionate compensation.  The  court  in  this  case 
said:  "  This  conclusion  does  not  conflict  with 
the  doctrine  that  where  lands  are  condemned 
by  proceedings  to  which  the  husband  only  is  a 
party,  the  wife  cannot  thereafter  assert  a  right 
in  the  land  against  the  public." 

Inchoate  Dower  Not  to  Be  Taken  for  Private 
Use.  —  And  in  In  re  Alexander,  53  N.J.  Eq. 
100,  it  was  held  that  the  legislature  could  not 
take  the  widow's  inchoate  dower  for  private 
use. 

Ground  of  Legislative  Control.  —  In  some  of 
the  decisions  this  legislative  control  is  placed 
upon  the  ground  that  a  right  of  dower  arises 
in  the  first  instance  by  positive  law.  Thus  in 
Randall  v.  Kreiger,  23  Wall.  (U.  S.)  148,  the 
court  said:  "  During  the  life  of  the  husband 
the  right  is  a  mere  expectancy  or  possibility. 
In  that  condition  of  things,  the  lawmaking 
power  may  deal  with  it  as  may  be  deemed 
proper.  It  is  not  a  natural  right.  It  is  wholly 
given  by  law,  and  the  power  that  gave  it  may 
increase,  diminish,  or  otherwise  alter  it,  or 
wholly  take  it  away."  But  the  soundness  of 
this  reasoning  has  been  doubted,  for,  upon 
the  same  principle,  consummate  dower,  as 
well  as  inchoate  dower,  might  be  divested  by 
the  legislature.    2  Scribner  on  Dower  19. 

The  true  principle  on  which  the  power  of  the 
legislature  is  based  seems  to  be  that  the  right 
of  inchoate  dower  is  not  a  vested  interest. 
McNeer  v.  McNeer,  142  111.  388. 

In  Strong  v.  Clem,  12  Ind.  37,  74  Am.  Dec. 
200,  it  was  held  that,  notwithstanding  a  stat- 
ute purports  to  abolish  existing  tenancies  by 
the  curtesy  and  in  dower  already  in  enjoy- 
ment, it  can  only  be  held  to  take  away  in- 
choate rights.  See  also  Williams  n.  Courtney, 
77  Mo.  588. 

1.  Widow  Cannot  Enter  Before  Assignment  — 

England.  —  Rex  v.  North  weald  Bassett,  2  B. 
&  C.  724,  9  E.  C.  L.  232;  Rex  v.  Painswick, 
Burr.  Sett.  Cas.  783,  I  Burr.  621. 

Alabama.  —  Weaver  v.  Crenshaw,  6  Ala.  873; 
Smith  v.  Smith,  13  Ala.  329. 

Arkansas. — Jacoway  v.  McGarrah,  21  Ark. 
347;  Hill  v.  Mitchell,  5  Ark.  610. 

Delaware.  —  Coulter  v.  Holland,  2  Harr. 
(Del.)  332;  Sharpley  v.  Jones,  5  Harr.  (Del.) 
373- 

Illinois.  —  Hoots  v.  Graham,  23  111.  81; 
Reynolds  v.  McCurry,  100  111.  356;  Heisen  v. 
Heisen,  145  111.  658. 


Kentucky.  —  Carey  v.  Buntain,  4  Bibb  (Ky.) 
217. 

Maine.  — Johnson  v.  Shields,  32  Me.  424. 

Massachusetts.  —  Sheafe  v.  O'Neil,  9  Mass. 
13;  Hildreth  v.  Thompson,  16  Mass.  191. 

Missouri.  —  McClanahan  v.  Porter,  10  Mo. 
746;  Waller  v.  Mardus,  29  Mo.  25. 

Neio  Hampshire.  —  Johnson  v.  Morse,  2  N. 
H.  48. 

New  Jersey.  —  Den  v.  Dodd,  6  N.  J.  L.  369; 
Shields  v.  Hunt,  39  N.  J.  Eq.  485;  Pollitt  v. 
Kerr,  49  N.  J.  Eq.  66. 

New  York.  —  Aikman  v.  Harsell,  98  N.  Y. 
186;  Tompkins  v.  Fonda,  4  Paige  (N.  Y.)  448; 
Bronson  v.  St.  Peter's  Church,  7  N.  Y.  Leg. 
Obs.  361;  Moore  v.  New  York,  8  N.  Y.  no,  59* 
Am.  Dec.  473;  Scott  v.  Howard,  3  Barb.  (N. 
Y.)  319;  Green  v.  Putnam,  1  Barb.  (N.  Y.)  500. 

North  Carolina.  —  Branson  v.  Yancy,  1  Dev. 
Eq.  (16  N.  Car.)  77;  Spencer  v.  Weston,  1  Dev. 
&  B.  L.  (18  N.  Car.)  213. 

Pennsylvania.  —  Evans  v.  Webb,  1  Yeates 
(Pa.)  424,  1  Am.  Dec.  308. 

South  Carolina.  —  McCully  v.  Smith,  2  Bailey 
L.  (S.  Car.)  103;  Ramsay  v.  Dozier,  1  Tread w. 
(S.  Car.)  112;  Lamar  v.  Scott,  4  Rich.  L.  (S. 
Car.)  519. 

Tennessee.  —  Whyte  v.  Nashville,  2  Swan 
(Tenn.)  364;  Guthrie  v.  Owen,  10  Yerg.  (Tenn.) 
339;  Thompson  v.  Stacy,  10  Yerg.  (Tenn.)  494. 

Virginia.  —  Chapman  v.  Armistead,  4  Munf. 
(Va.)  382. 

Wisconsin.  —  Farnsworth  v.  Cole,  42  Wis. 
406. 

Under  statute  in  Connecticut  it  has  been  held 
that,  immediately  upon  the  death  of  a  hus- 
band, the  widow  has  a  right  to  the  possession 
of  one-third  of  the  real  estate  whereof  he  died 
possessed,  in  her  own  right,  in  common  with 
his  heirs,  to  whom  she  is  in  no  sense  a  tenant 
as  at  common  law,  and  that  her  right  of  entry 
does  not  depend  upon  the  assignment  of 
dower,  which  is  a  mere  severance  of  the  com- 
mon estate.    Stedman  v.  Fortune,  5  Conn.  462. 

In  Vermont,  under  statute,  it  has  been  held 
that  the  widow's  right  of  dower  becomes  a 
present  vested  estate  on  the  decease  of  the 
husband,  which  does  not  depend  on  the  con- 
tingency of  the  dower  being  assigned  or  set 
out.  Grant  v.  Parham,  15  Vt.  649;  Gorham  v. 
Daniels,  23  Vt.  600;  Stockwell  v.  Sargent,  37 
Vt.  16. 

Right  to  Maintain  Action  for  Damages.  —  In 

Thompson  v.  Stacy,  10  Yerg.  (Tenn.)  494,  it 
was  intimated  that,  until  dower  is  assigned, 
the  heirs  or  devisees  only  can  bring  suit  for 
injuries  to  the  land.  But  in  New  Jersey  the 
rule  has  been  laid  down  that  when  a  husband 
dies  seized  of  lands  in  which  his  widow  is  en- 
titled to  dower,  and  pending  an  application  by 
her  to  the  Orphans'  Court  for  an  assignment 
of  dower  a  party  enters  upon  the  premises  and 
cuts  down  valuable  trees  growing  thereon,  the 
widow  may  maintain  an  action  of  trespass  on 
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The  Reason  why  the  law  denies  the  right  of  entry  to  the  wife,  although  her 
title  is  consummate,  is  to  be  found  in  the  injustice  which  would  result  from 
permitting  her  to  carve  for  herself  such  portions  of  her  deceased  husband's 
estate  as  might  please  her,  without  regard  to  the  rights  of  the  heirs  at  law  or 
the  devisees.1 

Power  of  Alienation.  —  Nor,  until  after  dower  has  been  set  off  to  the  widow,  is 
she  regarded  at  law  as  possessing  an  estate  in  the  property  which  she  can  alien 
or  subject  to  the  payment  of  debts,  so  that  neither  by  process  of  law  2  nor  by 
her  own  act  3  can  her  right  be  assigned  to  a  stranger  so  as  to  confer  on  him  a 


the  case  for  damages  committed,  before  dower 
is  assigned.  Rogers  v.  Potter,  32  N'.  J.  L.  78. 
See  also  Harker  v.  Christy,  5  N.  J.  L.  824. 

1.  Reason  for  Rule.  —  Thompson  v.  Stacy,  10 
Yerg.  (Tenn.)  494. 

2.  Cannot  Be  Aliened  or  Subjected  to  Payment  of 
Debts  —  Alabama.  —  Wallace  v.  Hall,  19  Ala. 
3°7- 

Illinois.  —  Blain  v.  Harrison,  11  111.  384; 
Summers  v.  Babb,  13  111.  483;  Hoots  v.  Gra- 
ham, 23  111.  81;  Newman  v.  Willetts,  48  111. 
534- 

Kentucky.  —  Shields  v.  Batts,  5  J.  J.  Marsh. 
(Ky.)  12;  Petty  v.  Malier,  15  B.  Mon.  (Ky.) 
591;  Tucker  v.  Vance,  2  A.  K.  Marsh.  (Ky.) 
458. 

Maine.  —  Nason  v.  Allen,  5  Me.  479. 
Massachusetts.  —  Gooch  v.  Atkins,  14  Mass. 
378. 

New  Hampshire. — Johnson  v.  Morse,  2  N. 
H.  48. 

New  Jersey.  —  Shields  v.  Hunt,  39  N.  J.  Eq. 
485- 

New  York.  —  Jackson  v.  Aspell,  20  Johns. 
(N.  Y.)  411;  Aikman  v.  Harsell,  98  N.  Y. 
186. 

North  Carolina.  —  Webb  v,  Boyle,  63  N.  Car. 
271. 

See  also  Rausch  v.  Moore,  48  Iowa  611,  30 
Am.  Rep.  412;  Wallis  v.  Doe,  2  Smed.  &  M. 
(Miss.)  220;  Torrey  v.  Minor,  Smed.  &  M.  Ch. 
(Miss.)  489.  Compare  Shaupe  v.  Shaupe,  12  S. 
&  R.  (Pa.)  12;  Thomas  v.  Simpson,  3  Pa.  St.  60. 

But  in  Connecticut,  under  statute,  the  dower 
interest  of  a  widow  can  be  taken  on  execution 
for  her  debts,  before  her  dower  has  been  as- 
signed.   Greathead's  Appeal,  42  Conn.  374. 

3.  Alabama.  —  Wallace  v.  Hall,  19  Ala.  367; 
Saltmarsh  v.  Smith,  32  Ala.  404. 

Arkansas.  —  Hill  v.  Mitchell,  5  Ark.  610; 
Carnall  v.  Wilson,  2]  Ark.  62,  76  Am.  Dec. 
351;  Reed  v.  Ash,  30  Ark.  775;  Jacks  v.  Dyer, 
31  Ark.  334. 

Illinois.  —  Blain  v.  Harrison,  11  111.  384; 
Summers  v.  Babb,  13  111.  483;  Hoots  v.  Gra- 
ham, 23  111.  81;  Best  v.  Jenks,  123  111.  447; 
Hart  v.  Burch,  130  111.  426. 

Kentucky. — Tucker  v.  Vance,  2  A.  K. 
Marsh.  (Ky.)  458. 

Maine.  —  Rowe  v.  Johnson,  19  Me.  146; 
Johnson  v.  Shields,  32  Me.  424;  Fields.  Lang, 
87  Me.  441. 

Massachusetts.  —  Foster  v.  Gorton,  5  Pick. 
(Mass.)  185;  Croade  v.  Ingraham,  13  Pick. 
(Mass.)  33;  Leavitt  v.  Lamprey,  13  Pick. 
(Mass.)  382,  23  Am.  Dec.  685;  Hildreth  v. 
Thompson,  16  Mass.  iqi. 

New  Jersey.  —  Shields  71.  Hunt,  39  N.  J.  Eq. 
485. 

New  York.  — Cox  v.  Jagger,  2  Cow.  (N.  Y.) 


638,  14  Am.  Dec.  522;  Green  v.  Putnam,  1 
Barb.  (N.  Y.)  500;  Scott  v.  Howard,  3  Barb. 
(N.  Y.)  319:  Elwood  v.  Klock,  13  Barb.  (N.  Y.) 
50;  Siglar  v.  Van  Riper,  10  Wend.  (N.  Y.)  414; 
Ritchie  v.  Putnam,  13  Wend.  (N.  Y.)  524; 
Jackson  v.  Vanderheyden,  17  Johns.  (N.  Y.) 
167,  8  Am.  Dec.  378;  Jackson  v.  Aspell,  20 
Johns.  (N.  Y.)  411. 

Ohio.  —  Douglass  v.  McCoy,  5  Ohio  522; 
Todd  v.  Beatty,  Wright  (Ohio)  460;  Miller  v. 
Woodman,  14  Ohio  518. 

South  Carolina.  —  Lamar  v.  Scott,  4  Rich.  L. 
(S.  Car.)  516. 

See  also  Strong  -'.  Bragg,  7  Blackf.  (Ind.) 
62;  Matlock  v.  Lee,  9  Ind.  298;  Maloney  v. 
Horan,  53  Barb.  (N.  Y.)  38;  Pennington  v. 
Yell,  11  Ark.  212,  52  Am.  Dec.  262.  Compare 
Grant  v.  Parham,  15  Vt.  649;  Gorham  v. 
Daniels,  23  Vt.  600. 

Right  of  Assignee  to  Maintain  Suit  in  Name  of 
Dowress.  —  But  it  seems  to  be  the  prevailing 
rule  that  the  courts  of  law  will  recognize  the 
assignment  to  the  extent  of  enabling  the 
assignee  to  maintain  a  suit  in  her  name.  See 
McMahon  v.  Gray,  150  Mass.  291. 

Thus  in  Robie  v.  Flanders,  33  N.  H.  524,  it 
was  held  that  if  a  widow  sell  her  right  of . 
dower  before  assignment,  the  purchaser,  hav- 
ing the  power  of  attorney  from  her  for  that 
purpose,  may  maintain  a  writ  of  dower  in  her 
name. 

And  in  Lamar  v.  Scott,  4  Rich.  L.  (S.  Car.) 
516,  it  was  held  that  while  dower,  before  it  is 
assigned  and  set  apart  to  the  widow,  is  not  an/ 
estate  in  land  which  can  be  assigned  or  sold, 
so  as  to  vest  the  legal  title  in  the  assignee  or 
alienee  and  enable  him  to  sue  therefor  in  his 
own  name,  yet  the  court  will  take  notice  and 
protect  the  rights  of  such  an  assignee  and  sus- 
tain an  action  for  his  benefit  in  the  name  of 
the  widow.  Compare  Rowe  v.  Johnson,  19  Me. 
146. 

In  Missouri  it  has  been  held  that,  while  the 
dowress  might  relinquish  her  right  to  dower 
to  the  person  holding  the  next  estate,  such 
title  is  a  mere  chose  in  action,  and  she  could 
not,  prior  to  1889  (Rev.  Stat.  1889,  £  4514),  sell 
and  assign  the  same  before  dower  was  set  off. 
Waller  v.  Mardus,  29  Mo.  25;  Carey  v.  West, 
139  Mo.  146. 

In  Minnesota,  under  statute,  it  has  been  held 
that  a  consummate  right  of  dower,  although 
still  unmeasured,  is  assignable,  and  the 
assignee  can  maintain  an  action  in  his  own 
name  for  its  admeasurement,  and,  so  far  as 
this  doctrine  is  concerned,  it  is  immateriaV 
whether  unmeasured  dower  be  deemed  an 
estate  in  the  land  or  a  chose  in  action  entitling 
the  owner  to  an  estate  in  the  land.  Dobber- 
stein  v.  Murphy,  64  Minn.  129. 
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right  of  action  at  law  for  the  dower,  or  enable  him  to  defend  against  an  action 
brought  by  the  administrator  or  heirs  at  law. 

Relinquishment  to  Terretenant.  —  The  widow  may,  however,  before  assignment, 
relinquish  at  law  her  right  of  dower  to  the  heir  at  law  or  person  holding  the 
legal  title  to  the  land  under  the  husband.1 

in  Equity  —  Assignability.  —  But  it  seems  to  be  the  prevailing  rule  that  in 
equity,  upon  the  death  of  the  husband,  the  widow  has  an  absolute  right  to  her 
dower  in  the  lands  of  which  the  husband  has  been  seized,  and  this  right, 
although  resting  in  action,  is  assignable.2 

Liability  to  Seizure  under  Execution.  —  And  it  has  been  held  under  statute  in  some 
jurisdictions  that  the  right  to  have  dower  in  such  case  is  a  valuable  interest 
which  may  be  taken  under  execution  by  the  wife's  creditors.3  But  when  no 
statute  exists  giving  the  courts  of  equity  jurisdiction  in  such  cases,  the  authori- 
ties are  not  harmonious.4 

(2)  Right  of  Quarantine  —  (a)  in  General.  —  By  section  7  of  Magna  Charta 
the  widow  was  allowed,  under  a  right  known  as  quarantine,  to  remain  in  the 
mansion  house  forty  days  after  the  death  of  her  husband,  during  which  time 
her  dower  was  to  be  assigned,  and  during  her  continuance  a  reasonable  support 
was  allowed  her  out  of  the  estate.5  The  statutes  of  the  various  states  have 
made  provisions  with  various  modifications  for  a  similar  right.6 

(b)  Nature  of  Interest — Assignability.  —  In  Alabama  the  rule  is  well  established 


1.  Release  to  Terretenant.  —  Carnall  v.  Wil- 
son, 21  Ark.  62,  76  Am.  Dec.  351;  Summers  v. 
Babb,  13  111.  483;  Hart  v.  Burch,  130  111.  426; 
Leavitt  v.  Lamprey,  13  Pick.  (Mass.)  382,  23 
Am.  Dec.  685.  See  also  Elvvood  v.  Klock,  13 
Barb.  (N.  Y.)  50.  See  infra,  this  title,  Barring 
and  Defeating  Dower  —  By  Wife' s  Release. 

2.  Assignability  in  Equity.  —  Davison  v. 
Whittlesey,  1  MacArthur  (D.  C.)  163;  Maccub- 
bin  v.  Cromwell,  2  Har.  &  G.  (Md.)  443; 
Tompkins  v.  Fonda,  4  Paige  (N.  Y.)  448; 
Payne  v.  Becker,  87  N.  Y.  153;  Pope  v.  Mead, 
99  N.  Y.  201;  Bostwick  v.  Beach,  103  N.  Y. 
414;  Mutual  L.  Ins.  Co.  v.  Shipman,  119  N.  Y. 
324;  Potter  v.  Everett,  7  Ired.  Eq.  (42  N.  Car.) 
152;  Todd  v.  Beatty,  Wright  (Ohio)  460.  See 
also  Strong  v.  Clem,  12  Ind.  37,  74  Am.  Dec. 
200;  Strong  v.  Bragg,  7  Blackf.  (Ind.)  62; 
Robie  v.  Flanders,  33  N.  H.  524;  Wilson  v. 
McLenaghan,  McMull.  Eq.  (S.  Car.)  35.  Coin- 
pare  Saltmarsh  v.  Smith,  32  Ala.  404;  Blain  v. 
Harrison,  11  111.  384. 

3.  Seizure  under  Execution.  —  McMahon  v. 
Gray,  150  Mass.  2qi;  Tompkins  v.  Fonda,  4 
Paige  (N.  Y.)  448;  Payne  v.  Becker,  87  N.  Y. 
153;  Stewart?.  McMartin,  5  Barb.  (N.  Y.)  438; 
Boltz  v.  Stolz,  41  Ohio  St.  540. 

In  Tompkins  v.  Fonda,  4  Paige  (N.  Y.)  448, 
it  was  held  that  the  widow  has  no  right  in 
equity  to  deprive  her  creditors  of  the  benefit  of 
her  right  of  dower  to  the  satisfaction  of  their 
claims  by  continuing  in  joint  possession  with 
the  heirs  and  neglecting  to  ask  for  a  formal 
assignment. 

4.  In  Davison  Whittlesey,  1  MacArthur 
(D.  C.)  163,  it  was  decided  that,  apart  from 
statute,  consummate  dower  before  assignment 
was  liable  in  equity  for  the  debts  of  the  widow. 
But  in  a  recent  case  in  Maryland  a  different 
rule  has  been  declared.  Harper  v.  Clayton, 
84  Md.  350. 

Satisfaction  of  Decree  by  Rents  and  Profits.  —  In 
Davison  v.  Whittlesey,  1  MacArthur  (D.  C.) 
163,  it  was  held  that  the  widow's  interest  can 
be  reached  only  through  rents  and  profits,  and 


a  receiver  must  therefore  be  appointed,  with 
power  to  take  charge  of  and  rent  out  the  prop- 
erty in  question  until  from  the  wife's  share  of 
the  rents  and  profits  judgment  in  favor  of  the 
complainants  shall  have  been  satisfied.  See 
also  Tompkins  v.  Fonda,  4  Paige  (N.  Y.)  448. 

5.  Quarantine  at  Common  Law.  —  Co.  Litt.  34^/ 
Hill  v.  Mitchell,  5  Ark.  610. 

6.  Statutory  Provisions  as  to  Quarantine — Ala- 
bama.—  Weaver  v.  Crenshaw,  6  Ala.  873; 
Smith  v.  Smith,  13  Ala.  329;  Shelton  v.  Carrol, 
16  Ala.  148;  Cook  v.  Webb,  18  Ala.  810;  Pharis 
v.  Leachman,  20  Ala.  662;  Oakley  v.  Oakley, 
30  Ala.  131;  Slattern.  Meek,  35  Ala.  528;  Per- 
rine  v.  Perrine,  35  Ala.  644;  Waters  v.  Wil- 
liams, 38  Ala.  6S0;  Pizzala  v.  Campbell,  46 
Ala.  35. 

Kentucky.  —  Hyzer  v.  Stoker,  3  B.  Mon. 
(Ky.)  117;  Chaplin  v.  Simmons,  7  T.  B.  Mon. 
(Ky.)  337;  White  v.  Clarke,  7  T.  B.  Mon.  (Ky.) 
640;  Roberts  v.  Com.,  n  B.  Mon.  (Ky.)  4; 
Renfroe  v.  Tavlor,  12  B.  Mon.  (Ky.)  407;  Dris- 
kell  v.  Hanks,  18  B.  Mon.  (Ky.)  855;  Stewart 
v.  Stewart,  3  J.  J.  Marsh.  (Ky.)  48;  Carey  v. 
Buntain,  4  Bibb  (Ky.)  217. 

Missouri.  —  Collins  v.  Warren,  29  Mo.  236; 
Orrick  v.  Pratt,  34  Mo.  226;  Graves  v.  Cochran, 
68  Mo.  74;  McClurg  v.  Turner,  74  Mo.  45; 
Holmes  v.  Kring,  93  Mo.  452;  Gentry  v.  Gen- 
try, 122  Mo.  202;  Melton  v.  Fitch,  125  Mo. 
281;  Carey  v.  West,  139  Mo.  146. 

New  Jersey. — Rogers  v.  Potter,  32  N.  J.  L. 
78. 

New  York.  —  Chase  v.  Hamilton  Ins.  Co.,  20 
N.  Y.  52;  Voelckner  v.  Hudson,  1  Sandf.  (N. 
Y.)  215. 

North  Carolina.  —  Spencer  v.  Weston,  1  Dev. 
&  B.  L.  (18  N.  Car.)  213. 

Virginia.  —  Grayson  v.  Moncure,  1  Leigh 
(Va.)  449;  Latham  v.  Latham,  3  Call  (Va.)  1S1; 
McRevnolds  v.  Counts,  9  Gratt.  (Va.)  244. 

See  also  Clark  v.  Burnside,  15  111.  62;  Hoots 
v.  Graham,  23  111.  81;  Strawn  v.  Strawn,  50  111. 
256;  Swain  v.  Bartlow,  62  Ind.  546.    And  see 
the  statutes  of  the  various  states. 
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that  the  right  of  quarantine  is  not  an  estate  in  land  that  can  be  sold  under 
execution  at  law  or  alienated  by  the  widow,1  and  this  seems  to  be  the  rule  at 
common  law.2    But  in  Missouri  a.  different  rule  prevails.3 

(c)  To  What  Premises  Eight  Attaches.  —  At  Common  Law  the  right  of  quarantine 
embraced  the  right  to  occupy  the  chief  house  of  the  husband  4  and  the  right 
to  a  reasonable  support  out  of  the  estate.5 

By  Statute  in  man)'  of  the  states  it  has  been  provided  that  the  widow's 
quarantine  comprises  the  right  to  occupy  or  retain,  free  from  rent,  the  dwelling 
house  where  the  husband  most  usually  resided  next  before  his  death,  with  the 
offices  and  buildings  appurtenant  thereto,  and  the  plantation  connected  there- 
with, but  extends  no  further.6  By  statute  in  other  states  the  widow  is  entitled 
to  hold  only  the  mansion  house  and  curtilage.7  ' 

Must  Be  Dowable  interest.  —  It  has  been  held  that  the  right  of  quarantine 
attaches  only  to  premises  of  which  the  widow  is  dowable.8  Accordingly  it 
has  been  held  that  it  does  not  apply  to  leasehold  property.9 

Necessity  of  Exclusive  Interest  in  Husband.  —  The  principle  has  been  laid  down  that, 
in  order  for  quarantine  to  attach,  the  premises  must  belong  to  the  husband 
exclusively. 

Premises  Held  in  Common.  —  Thus  it  has  been  held  under  statute  that  if  the  hus- 
band was  tenant  in  common  of  the  house  he  occupied,  the  widow  has  no  right 
to  hold  possession  of  the  entire  house  to  the  exclusion  of  the  cotenant  of  her 
deceased  husband.10 


1.  Assignability  —  Alabama  Doctrine.  —  Cook 
v.  Webb,  18  Ala.  810;  Wallace  v.  Hall,  ro  Ala. 
367;  Boynton  v.  Sawyer,  35  Ala.  497;  Norton 
v.  Norton,  94  Ala.  481;  Lowery  v.  Rowland, 
104  Ala.  420. 

2.  Common-law  Doctrine.  —  Roach  v.  David- 
son, 3  Brev.  (S.  Car.)  82.  In  this  case  the 
court  said:  "  During  the  quarantine,  the  widow 
is  considered  as  continuing  her  husband's 
estate,  and  not  as  having  an  estate  of  her 
own." 

3.  Missouri  Doctrine.  —  Carey  v.  West,  139 
Mo.  146;  Stokes  v.  McAllister,  2  Mo.  163. 

4.  Right  to  Occupy  Chief  House.  —  Co.  Litt. 
34*/  Hill  v.  Mitchell,  5  Ark.  610. 

The  widow  has  no  right  of  quarantine  in 
lands  on  which  the  husband  did  not  have  his 
chief  house.  Spencer  v.  Weston,  1  Dev.  &  B. 
L.  (18  N.  Car.)  214. 

5.  Reasonable  Support.  —  Park  on  Dower  250, 
note;  Groves  v.  Groves,  16  L.  J.  N.  S.  279; 
Hill  v.  Mitchell,  5  Ark.  610.  Compare  Fitz.  N. 
B.  162. 

6.  Right  to  Occupy  Dwelling  House  and  Planta- 
tion —  Alabama.  —  Weaver  v.  Crenshaw,  6  Ala. 
873;  Smith  v.  Smith,  13  Ala.  329;  Slatter  z>. 
Meek,  35  Ala.  528;  McAllister  v.  McAllister, 
37  Ala.  484;  Clary  v.  Sanders,  43  Ala.  287; 
Ogbourne  v.  Ogbourne,  60  Ala.  616;  Melton 
v.  Andrews,  76  Ala.  586;  Clancy  v.  Stephens, 
92  Ala.  577. 

Arkansas.  — Stull  v.  Graham,  60  Ark.  461. 

Missouri.  —  Miller  v.  Talley,  48  Mo.  503; 
Holmes  v.  Kring,  93  Mo.  452;  Gentry  v.  Gen- 
try, 122  Mo.  202;  Melton  v.  Fitch,  125  Mo.  281; 
Carey  v.  West.  139  Mo.  146. 

New  Jersey  — Spinning  v.  Spinning,  41  N. 
J.  Eq.  427;  Ackerman  v.  Shelp,  8  N.  J.  L.  125; 
Budd  v.  Hiler,  27  N.  J.  L.  43;  McLaughlin  v, 
McLaughlin,  22  N.  J.  Eq.  505;  Bleecker  v. 
Hcnnion,  23  N.  J.  Eq.  123;  Davis  v.  Lowden, 
56  N.  J.  Eq.  126. 

See  also  Carnall  v.  Wilson,  21  Ark.  62,  76 
Am.  Dec.  351;  Hoots  v.  Graham,  23  111.  81. 


Husband  Must  Have  Occupied  House  at  Death. 

—  Under  statute  in  Missouri  it  has  been  held 
that  a  widow  cannot  claim  as  the  mansion 
house  of  her  deceased  husband  a  house  which 
he  did  not  occupy  at  the  time  of  his  death. 
McClurg  v.  Turner,  74  Mo.  45. 

Right  to  Timbers. —  In  Alabama  it  has  been 
held  that  a  widow,  in  the  exercise  of  her  right 
of  quarantine,  is  entitled  of  common  right  to 
reasonable  wood  off  the  land  for  fuel,  fences, 
agricultural  erections,  and  other  necessary  im- 
provements, but  to  no  more,  and  she  could  not 
herself  destroy,  nor  could  she  authorize  any 
one  else  to  destroy,  the  timbers,  nor  to  do  any 
other  permanent  injury  to  the  inheritance. 
Lowery  v.  Rowland,  104  Ala.  420. 

Crops. —  Under  statute  in  Alabama  it  has 
been  held  that  when  the  widow  continues  in 
possession  of  the  dwelling  house  and  planta- 
tion connected  therewith,  dower  not  having 
been  assigned  to  her,  she  may  complete  and 
gather  the  growing  crop,  on  failure  of  the  per- 
sonal representative  to  exercise  his  statutory 
right;  and  having  completed  and  gathered  it, 
the  latter  cannot  recover  it  from  her.  Blair  v. 
Murphree,  81  Ala.  454. 

7.  Right  to  Occupy  Mansion  House  and  Curti- 
lage.—  Rev.  Stat.  Ky.  (1894),  §2138;  Wilson  v. 
Ewing,  79  Ky.  549;  Martin  v.  Curd,  1  Bush 
(Ky.)  327;  Rich  v.  Rich,  7  Hush  (Ky.)  53;  Sim- 
mons v.  Lyles,  32  Gratt.  (Va.)  755.  And  see 
the  statutory  provisions  of  the  several  states. 

8.  Harrison  v.  Boyd,  36  Ala.  203;  Voelckner 
v.  Hudson,  1  Sandf.  (N.  Y.)  218. 

9.  Does  Not  Apply  to  Leaseholds.  —  Pizzala  v. 
Campbell,  46  Ala.  35;  Voelckner  v.  Hudson, 
1  Sandf.  (N.  Y.)  216. 

10.  Exclusive  Ownership  of  Husband.  —  Collins 
v.  Warren,  29  Mo.  236.  In  this  case  the  court 
said:  "  The  law  was  only  designed  for  the 
cases  where  the  husband  died  the  sole  owner 
of  the  mansion  house.  It  must  be  his,  and  his 
exclusively.  It  was  never  intended  that  the 
widow  should  have  her  quarantine  at  the  e.\- 
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Mortgaged  Premises.  —  Under  statute  in  Maine  this  principle  has  been  held  to 
apply  to  mortgaged  premises,  and  the  widow  of  the  mortgagor  of  a  house  has 
been  held  not  to  be  entitled  to  have  right  of  quarantine  therein  as  against 
the  mortgagee.1 

(d)  Whether  Subject  to  Corresponding  Duties  of  Life  Tenant.  —  The  rule  has  been  laid 
dow  11  under  statute  in  several  of  the  states  that  the  widow,  while  remaining  in 
possession  of  the  mansion  house  of  her  husband  until  her  dower  is  assigned,  is 
not  subject  to  the  duties  of  a  tenant  for  life;  that  is,  she  is  not  bound  to  keep 
down  the  interest  on  incumbrances,  to  pay  ordinary  taxes,  and  to  make  annual 
repairs.2  But  under  statute  in  Illinois  it  has  been  held  that  a  widow,  while  in 
possession,  is  bound  to  pay  taxes  and  keep  the  premises  in  repair.  Her  lia- 
bility, however,  was  not  based  on  the  ground  that  her  right  is  an  estate  for  life, 
but  on  the  broader  ground  that  it  is  equitable,  inasmuch  as,  under  the  statute, 
she  is  entitled  to  the  whole  produce,  that  she  should  bear  these  burdens.3 

(e)  Termination  of  Quarantine  —  aa.  By  Expiration  of  Prescribed  Period.  —  By  the 
law  of  England  anterior  to  William  the  Conqueror,  a  widow  was  entitled  to 
continue  in  the  principal  messuage  of  the  husband  for  the  term  of  one  year 
after  his  death.'4  But  by  Magna  Charta,  §  7,  the  period  during  which  the 
widow  was  allowed  to  remain  was  reduced  to  forty  days,5  and  trespass  lies  on 
the  part  of  the  heir  or  her  husband's  alienee  against  her  if  she  remains  beyond 
that  time,  though  her  dower  is  not  assigned  to  her.6  In  some  jurisdictions  in 
the  United  States  the  period  over  which  quarantine  is  to  extend  has  been 
enlarged  by  statute,  as,  for  instance,  to  two  months,7  one  year,8  and,  in  many 
cases,  until  dower  is  assigned.9 


pense  of  those  who  are  in  no  ways  connected 
with  her." 

1.  No  Right  as  Against  Mortgagee.  —  Young 
v.  Estes,  59  Me.  441.  The  court  in  this  case 
said:  "  These  principles  are  applicable  to  a 
mortgagee  whose  rights,  as  in  the  present  case, 
are  prior  and  paramount  to  those  of  the  wife, 
who  is  entitled  only  to  dower  in  the  equity  of 
redemption.  As  between  the  husband  of  the 
defendant  and  the  mortgagee,  or  his  assignee, 
the  fee  was  in  the  latter." 

2.  Not  Subject  to  Duties  of  a  Life  Tenant.  — 
State  v.  White,  61  Mo.  442;  Graver  v.  Cochran, 
68  Mo.  74;  Spinning  v.  Spinning,  41  N.  J.  Eq. 
427;  Harrison  v.  Peck,  56  Barb.  (N.  Y.)25i; 
Bidwell  v.  Greenshield,  2  Abb.  N.  Cas.  (Buffalo 
Super.  Ct.)427;  Branson  v.  Yancy,  1  Dev.  Eq. 
<i6  N.  Car.)  77. 

3.  Illinois  Rule  —  Wheeler  v.  Dawson,  63  111. 
54;  Peyton  v.  Jeffries,  50  111.  143. 

But  under  Starr  &  Curt.  Annot.  Stat.  1896 
'(2d  ed.),  the  provision  under  which  the  above 
decisions  were  decided  seems  to  have  been 
omitted. 

4.  Duration  Before    the  Conquest.  —  Den  v. 

Dodd,  6  N.  J.  L.  369. 

In  Co.  Litt.  32/;,  it  is  said:  "  But  some  have 
said  that  by  the  ancient  law  of  England  the 
woman  should  continue  a  whole  year  in  her 
husband's  house,  within  which  time,  if  dower 
were  not  assigned  she  might  recover  it;  and 
this  certainly  was  the  law  of  England  before 
the  Conquest." 

5.  Forty  Days  under  Magna  Charta.  —  Co.  Litt. 
34<$;  Hill  v.  Mitchell,  5  Ark.  610;  Roach  v. 
Davidson,  3  Brev.  (S.  Car.)  82. 

6.  Liable  to  Action  of  Trespass  Thereafter.  — 
Co.  Litt.  340/  Goodtitle  v.  Newman,  3  Wils. 
522;  Jackson  v.  O'Donaghy,  7  Johns.  (N.  Y.) 
247;  McCully  v.  Smith,  2  Bailey  L.  (S.  Car.) 
103;  Lamar  v.  Scott,  4  Rich.  L.  (S.  Car.)  516; 


Trenholni  v.  Wilson,  13  S.  Car.  174;  Anderson 
v.  Cave,  49  S.  Car.  505.    See  also  Evans  v. 
Webb,  1  Yeates  (Pa.)  424,  1  Am.  Dec.  308; 
Ram  bo  v.  Bell,  3  Ga.  208.    Compare  Den  v. 
Dodd,  6  N.  J.  L.  369. 

7.  Two  Months. — •  Stull  v.  Graham,  60  Ark. 
461;  Sand.  &  H.  Ark.  Dig.,  §  2537. 

8.  One  Year.  —  Under  statute  in  Michigan  it 
has  been  held  that  the  widow  may  remain  in 
a  dwelling  house  of  her  husband  one  year 
after  his  death  without  being  chargeable  with 
rent  therefor.  And  she  may  continue  to  occupy 
the  land  of  her  husband  with  the  children  or 
other  heirs  of  the  deceased,  or  may  receive  one 
third  part  of  the  rents,  issues,  and  profits 
thereof,  so  long  as  the  heirs  or  others  in- 
terested do  not  object,  without  having  the 
dower  assigned.  Rea  v.  Rea,  63  Mich.  263. 
See  How.  Annot.  Stat.,  §§  5744,  5755. 

9.  Until  Dower  Assigned  —  A labama.  —  Slatter 
v.  Meek,  35  Ala.  528;  Ogbourne  v.  Ogbourne, 
60  Ala.  616;  Lovvery  v.  Rowland,  104  Ala.  420. 

Georgia. — Code  1895,  §  4695;  Rambo  v. 
Bell,  3  Ga.  208. 

Kentttcky. —  McConnell  v.  Bowdry,  4  T.  B. 
Mon.  (Ky.)  392;  Chaplin  v.  Simmons,  7  T.  B. 
Mon.  (Ky.)  338;  White  v.  Clarke,  7  T.  B.  Mon. 
(Ky.)  640;  Burks  v.  Osborn,  9  B.  Mon.  (Ky.) 
579;  Roberts  v.  Com.,  11  B.  Mon.  (Ky.)  4; 
Driskell  v.  Hanks,  18  B.  Mon.  (Ky.)  855;  Mar- 
tin v.  Curd,  1  Bush  (Ky.)  327;  Carey  v.  Bun- 
tain,  4  Bibb  (Ky.)  217;  Singleton  v.  Singleton, 
5  Dana  (Ky.)  87;  Stewart  v.  Stewart,  3  J.  J. 
Marsh.  (Ky.)  48. 

Missouri.  —  Rev.  Stat.  1889,  §  4533;  Miller 
v.  Talley,  48  Mo.  503;  Holmes  v.  Kring,  93 
Mo.  452;  Gentry  v.  Gentry,  122  Mo.  202;  Mel- 
ton v.  Fitch,  125  Mo.  281;  Carey  v.  West,  139 
Mo.  146. 

New  Jersey.  —  McLaughlin  v.  McLaughlin, 
22  N.  J.  Eq.  509;  Spinning  v.  Spinning,  41  N. 
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66.  Removal  from  Premises.  —  It  seems  to  be  the  rule  at  common  law  that,  if 
the  widow  remove  from  the  mansion  house  during  the  period  of  quarantine,  she 
forfeits  her  right  to  return.1  But  under  statute  in  several  of  the  states  it  has 
been  held  that  the  widow's  right  of  quarantine  does  not  depend  upon  the  fact 
of  her  actual  possession  of  the  premises,  but  she  may  allow  another  person  to 
occupy  them  for  her.2 

cc.  Subsequent  Marriage  of  Widow.  — At  common  law,  the  privilege  of  quaran- 
tine was  forfeited  by  a  subsequent  marriage  of  the  widow  within  forty  days. 
The  reason  assigned  is  that  the  widow  is  then  otherwise  provided  for,  and  her 
sorrowful  condition,  which  exempts  her  from  expedients  to  obtain  during  that 
period  a  maintenance,  is  supposed  to  be  at  an  end.3  But  under  statute  in 
Alabama  it  has  been  held  that  the  right  of  quarantine  will  not  cease  by  reason 
of  a  second  marriage.4 

b.  After  Assignment  —  (i)  In  General.  —  After  dower  has  been  assigned, 
the  widow  immediately  becomes  seized  for  life  of  a  freehold  estate,  and  she  has 
the  same  absolute  ownership  and  control  of  her  estate  as  though  her  title  had 
accrued  by  deed  or  will.5 

Eight  of  Use  and  Occupation.  —  Thus,  she  may  use  and  enjoy  the  portion  allotted 
to  her  in  any  mode  she  may  choose,6  provided  she  shall  not  commit  waste.7 

Power  of  Alienation.  —  And  she  may  alien,  encumber,  or  otherwise  dispose  of 
it  at  will,8  and  it  may  be  seized  and  sold  for  her  debts.9 


J.  Eq.  427;  Ackerman  v.  Shelp,  8  N.  J.  L. 
129. 

See  also  Riddle  v.  Hodge,  836a.  174;  Hoots 
v.  Graham,  23  111.  81;  Trask  v.  Baxter,  48  111. 
406;  Wheeler  v.  Dawson,  63  111.  54;  Doane  v. 
Walker,  101  111.  628.  And  see  the  codes  and 
statutes  of  the  several  states. 

1.  Hob.  153. 

2.  Widow's  Personal  Occupation  Unnecessary. 

—  Inge  v.  Murphy,  14  Ala.  289;  Shelton  v. 
Carrol,  16  Ala.  148;  Oakley  v.  Oakley,  30  Ala. 
131;  Hyzer  v.  Stoker,  3  B.  Mon.  (Ky.)  117; 
White  v.  Clarke,  7  T.  B.  Mon.  (Ky.)  640;  Burks 
v.  Osborn,  9  B.  Mon.  (Ky.)  579;  Renfroe  v. 
Taylor,  12  B.  Mon.  (Ky.)  407;  Craige  v.  Mor- 
ris, 25  N.  J.  Eq.  468;  McReynolds  v.  Counts, 
9  Gratt.  (Va.)  242.  See  also  Tillman  v.  Spann, 
68  Ala.  105. 

Under  statute  in  Massachusetts  providing 
that  a  widow  may  remain  in  the  house  of  her 
husband  forty  days  after  his  death  without 
being  chargeable  therefor,  and  in  the  mean- 
time she  shall  have  her  reasonable  sustenance 
out  of  his  estate,  it  has  been  held  that  when  a 
husband,  at  the  time  of  his  death,  was  away 
from  home,  attended  by  his  wife,  and  she  does 
not  return  home  immediately  afterwards,  she 
will  not  be  entitled  to  charge  the  estate  for  her 
support.  Fisk  -'.  Cushman,  ^6  Cush.  (Mass.) 
10,  52  Am.  Dec.  761. 

3.  Forfeiture  Because  of  Subsequent  Marriage.  — 
Shelton  v.  Carrol,  16  Ala.  152. 

4.  Alabama  Statute.  —  Shelton  v.  Carrol,  16 
Ala.  152. 

5.  Nature  of  Estate  After  Assignment.  —  Irvine 
Armistead,  46  Ala.  363:  McMahon  v.  Gray, 

150  Mass.  290;  Kunselman  v.  Stine,  183  Pa.  St. I. 

The  dower  interest  which  a  widow  has  in 
the  real  estate  of  her  husband  is  an  estate  for 
life,  and  such  interest  is  not  changed  by  the 
fact  that  in  partition  proceedings  it  is  charged 
upon  all  of  the  lands  of  the  husband  passing 
to  a  purchaser.  Such  an  estate  can  only  be 
sold  by  a  writ  of .  venditioni  exponas,  in  the 
manner  provided  by  the  Act  of  January  24, 
1849.    Kunselman  v.  Stine,  183  Pa.  St.  1. 
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6.  Widow  May  Use  as  She  Chooses.  —  Irvine  v. 
Armistead,  46  Ala.  363;  Schnebly  v.  Schnebly, 
26  111.  118. 

7.  Liable  for  Waste  —  Ala6ama. — Alexander 
v.  Fisher,  7  Ala.  514. 

Connecticut.  —  Crocker  v.  Fox,  1  Root  (Conn.) 
323- 

Georgia.  —  Parker  v.  Chambliss,  12  Ga.  235. 

Illinois.  —  Schnebly  v.  Schnebly,  26  111.  118. 

Kentucky.  —  Calvert  v.  Rice,  91  Ky.  533,  34 
Am.  St.  Rep.  240. 

Massachusetts.  —  Padelford  v.  Padelford,  7 
Pick.  (Mass.)  152;  White  v.  Cutler,  17  Pick. 
(Mass.)  248;  Cook  v.  Cook,  11  Gray  (Mass.) 
123;  Noyes  v.  Stone,  163  Mass.  490. 

New  Hampshire . — Johnson  v.  Perley,  2  N. 
H.  56,  9  Am.  Dec.  35;  Fuller  v.  Wasan,  7  N. 
H.  3+1. 

North  Carolina.  —  Joyner  v.  Speed,  68  N.  Car. 
236;  Parkins  v.  Coxe,  2  Hayw.  (2  N.  Car.)  339. 

Pennsylvania.  —  Hastings  v.  Crunckleton,  3 
Yeates  (Pa.)  261 ;  Sayers  v.  Hoskinson,  no  Pa. 
St.  473- 

Tennessee.  — Owen  v.  Hyde,  6  Yerg.  (Tenn.) 
334,  27  Am.  Dec.  467. 

Virginia. — Crouch  v.  Puryear,  1  Rand. 
(Va.)  258,  10  Am.  Dec.  528;  Macauley  v.  Dis- 
mal Swamp  Land  Co.,  2  Rob.  (Va.)  507. 

Canada.  —  Titus  v.  Haines,  11  Nova  Scotia 
542. 

See  also  Vincent  v.  Vincent,  1  Heisk.  (Tenn.) 
333.    And  see  the  title  Waste. 

8.  May  Encumber  or  Convey.  —  Irvine  v. 
Armistead,  46  Ala.  363;  Summers  v.  Babb,  13 
111.  483;  Stevens  v.  Stevens.  3  Dana  (Ky.)  371; 
Windham  v.  Portland,  4  Mass.  384;  Conant  v. 
Little,  1  Pick.  (Mass.)  189;  Jones  v.  Brewer,  1 
Pick.  (Mass.)  314;  Fowler  v.  Griffin,  3  Sandf. 
(N.  Y.)  3S5;  Lawrence  v.  Brown,  5  N.  Y.  394; 
Norwood  v.  Marrow,  4  Dev.  &  B.  L.  (20  N. 
Car.)  442;  Kunselman  v.  Stine,  183  Pa.  St.  I. 
See  also  Boyers  v.  Newbanks,  2  Ind.  388; 
Matlock      Lee,  9  Ind.  298. 

9.  Liable  for  Debts.  —  Kunselman  v.  Stine,  1S3 
Pa.  St.  1.  See  also  Peebles  v.  Bunting,  103 
Iowa  489. 
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(2)  Relation  Back  of  Widow's  Seizin.  —  The  assignment  of  dower  is  not  a. 
conveyance  of  an  estate,  but  the  dowress,  by  intendment  of  law,  is  in  by  her 
husband.  And  after  dower  has  been  assigned,  the  widow's  seizin  relates  back 
to  the  time  of  the  death  of  her  husband,,  and  the  antecedent  seizin  of  the  heir 
which  took  effect  on  the  death  of  the  husband  is  considered  as  never  having 
had  an  existence,  and  she  is,  in  the  contemplation  of  law,  the  immediate  suc- 
cessor in  title  of  the  husband.1 

Right  to  Emblements.  —  Dower  being  regarded  as  a  continuance  of  the  estate 
of  the  husband,  when  it  is  assigned,  the  growing  crops  pass  with  the  soil  as. 
appertaining  to  it,  and  become  the  absolute  property  of  the  widow,  unless 
they  are  expressly  reserved.*    But  she  has  no  such  right  before  assignment.3 

(3)  L  labilities  and  Incidents  to  Which  Interest  Is  Subject  —  General  Rule.  —  The 
tenant  in  dower  is  seized  of  a  freehold  estate  for  life,  which,  as  a  general  rule, 
must  be  subject  to  all  the  incidents  of  other  estates  for  life.4 

Taxes.  —  Thus,  the  widow  must  pay  the  taxes  on  the  portion  of  property 


assigned  her  in  dower.* 

Liability  for  Husband's  Debts.  —  In  Neil  v. 
Johnson,  11  Ala.  615,  it  was  held  that,  during 
the  joint  lives  of  the  husband  and  wife,  the 
husband  has  the  sole  control  and  management 
of  a  dower  estate  which  his  wife  has  in  virtue 
of  a  previous  marriage,  and  consequently  an 
interest  for  that  period  which  may  be  levied 
on  and  sold  under  a  fieri  facias  to  satisfy  a 
judgment  against  him.  See  on  this  question 
the  title  Husband  and  Wife. 

Dower  in  Equitable  Estate  Not  Subject  to  Execu- 
tion.—  "  Where  the  husband  dies  seized  and 
possessed  in  fee  of  lands,  and  his  widow  is  en- 
dowed of  them,  there  can  be  no  question  that 
her  estate  in  dower  is  a  legal  estate  which  may 
be  levied  upon  and  sold  for  her  own  debt, 
under  an  execution  at  law,  as  well  as  any 
other  legal  estate.  But  where  the  husband, 
at  the  time  of  his  death,  has  an  equitable  title 
only  to  the  land,  and  the  widow  is  endowed  of 
the  equitable  estate,  her  dower,  in  such  a  case, 
is  an  equitable  interest  only,  and  cannot  be 
reached  by  execution  at  law."  Garretson  v. 
Brien,  3  Heisk.  (Tenn.)  534. 

1.  Seizin  Relates  to  Time  of  Husband's  Death. 
—  Shields  v.  Hunt,  39  N.  J.  Eq.  485 ;  Lawrence 
v.  Brown,  5  N.  Y.  394;  Fowler  v.  Griffin,  3 
Sandf.  (N.  Y.)  385;  Jones  v.  Brewer,  1  Pick. 
(Mass.)  314. 

In  Stevens  v.  Stevens,  3  Dana  (Ky.)  371,  the 
court  said:  "  When,  by  the  death  of  the  hus- 
band, the  wife's  initiate  right  to  dower  be- 
comes consummate,  the  only  object  of  an 
assignment  is  to  give  her  a  right  of  entry  and 
define  the  boundary  of  her  possessions;  an 
allotment  vests  her  with  no  new  right  to  the 
land." 

In  Lawrence  v.  Brown,  5  N.  Y.  394,  the 
court  said:  "  Before  assignment,  the  widow's 
interest  is  a  mere  claim  of  dower,  which  a  sale 
under  a  surrogate's  order  will  extinguish;  but 
after  assignment  the  widow  has  a  freehold 
estate  in  possession,  and  she  is  in  possession 
of  the  seizin  of  her  husband,  as  of  the  time 
when  that  seizin  was  first  acquired;  her  title 
relates  back  to  the  time  of  the  marriage  if  her 
husband  was  then  seized,  and  if  he  was  not 
then  seized  it  relates  back  to  the  time  when 
he  was  first  seized.  Lawrence  v.  Miller,  2  N. 
Y.  255;  Greenl.  Cruise,  tit.  Dower,  c.  2,  §  34; 
C.  3,  §  24.  By  the  assignment  of  dower  the 
seizin  of  the  heir  is  defeated,  ad  initio,  and  the 
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heir  is  not  considered  as  having  ever  been 
seized.  Lawrence  v.  Miller,  2  N.  Y.  255; 
Greenl.  Cruise,  lit.  Dower,  c.  3,  §  24." 

Right  of  Widow  After  Allotment  and  Before  Par- 
tition. —  In  Childs  v.  Smith,  1  Md.  Ch.  487,  it 
was  held  that  where  the  particular  lands  which 
the  widow  was  to  hold  for  her  dower  were 
ascertained  by  the  assignment  of  the  commis- 
sioners, the  right  of  the  heirs  was  defeated, 
whether  the  partition  among  them  had  been 
made  or  not,  and  the  dowress  was  in,  in  legal 
intendment,  of  the  seizin  of  her  husband. 

Widow  Considered  as  Holding  of  the  Heir  for 
Feudal  Reasons.  —  In  Norwood  v.  Marrow,  4. 
Dev.  &  B.  L.  (20  N.  Car.)  447,  the  court  said: 
"  Nor  is  it  true  that  the  wife  gets  her  dower 
necessarily  through  the  heir.  She  claims  para- 
mount to  the  heir.  It  is  true,  indeed,  that  she 
cannot  enter  until  assignment  made,  and  that 
in  point  of  tenure,  for  feudal  reasons,  she 
holds  of  the  heir  or  of  the  person  in  whom  is- 
the  reversion  of  the  land  assigned  for  dower. 
But  in  point  of  title  her  estate  does  not  arise 
or  take  effect  out  of  the  ownership  of  the  heir 
or  other  person  making  the  assignment,  but  is 
considered  a  continuation  of  that  of  the  hus- 
band; and  although  between  the  death  of  the 
husband  and  the  assignment  of  dower  a  seizin 
of  the  heir  or  another  person  intervenes,  yet 
upon  the  assignment  she  is  in  by  relation  from 
the  death  of  the  husband,  for  '  the  law  ad- 
judgeth  no  mesne  seizin  between  the  husband 
and  wife.'    Co.  Litt.  241." 

2.  Right  to  Emblements.  —  Fisher  v.  Forbes, 
9  Vin.  Abr.  373;  Parker  v.  Parker,  17  Pick. 
(Mass.)  236;  Budd  v.  Hiler,  27  N.  J.  L.  43;  Clark 
v.  Battorf,  1  Thomp.  &  C.  (N.  Y.)  58;  Kain  v. 
Fisher,  6  N.  Y.  597;  Vaughn  v.  Vaughn,  88 
Tenn.  745,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  908.  See  also  Ralston  v.  Ralston,  3 
Greene  (Iowa)  533;  Talbot  v.  Hill,  68  111.  106. 
Compare  Street  v.  Saunders,  27  Ark.  554. 

3.  Budd  v.  Hiler,  27  N.  J.  L.  43;  "Kain  v. 
Fisher,  6  N.  Y.  597. 

4.  Subject  to  Usual  Incidents  of  Life  Estates.  — 
Whyte  v.  Nashville,  2  Swan  (Tenn.)  368. 

5.  Liability  for  Taxes.  —  Whyte  v.  Nashville, 
2  Swan  (Tenn.)  368;  Anderson  v.  Hensley,  8- 
Heisk.  (Tenn.)  834.  See  also  Graham  v. 
Dunigan,  2  Bosw.  (N.  Y.)  516;  Bidwell  t. 
Greenshield,  2  Abb.  N.  Cas.  (Buffalo  Super. 
Ct.)  427;  Linden  v.  Graham,  34  Barb.  (N.  Y.)f 
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Payment  of  Interest  on  Incumbrances.  —  It  is  the  duty  of  the  life  tenant  to  pay  the 
interest  on  incumbrances  existing  at  the  time  the  tenancy  was  created,  and  the 
dowress  forms  no  exception  to  the  rule.1 

Keeping  Premises  in  Repair.  —  It  has  been  said  that,  like  all  other  tenants  for 
life,  the  dowress  must  keep  the  premises  set  off  to  her  in  repair.2  But  some 
doubt  has  been  expressed  on  this  question.3 

(4)  Termination  of  Estate  by  Widow's  Death.  —  Since  the  dowress  has  a  life 
estate  only,  after  her  death  her  dower  interest  in  the  lands  is  at  an  end,  and 
her  administrator,  as  such,  has  no  concern  in  them.4 

Easements  Annexed  to  Dower.  —  Also,  it  has  been  .  held  that  a  right  of  way 
assigned  to  a  dowager,  over  land  of  her  husband,  with  her  dower,  ceases  with 
the  estate  in  dower.5  But  if  the  right  of  way  is.  not  simply  appurtenant  to  the 
freehold  estate  of  the  dowager,  but  to  the  reversionary  estate  as  well,  it  will 
not  be  affected  by  the  death  of  the  widow.6 

Lease  by  Dowress.  —  In  the  same  way,  it  has  been  held  that  a  lease  made  by 
the  guardian  of  the  dowress  becomes  inoperative  by  her  decease,  and  the  heirs 
have  a  right  to  demand  possession  of  any  one  in  under  her  guardian,  and  if  not 
surrendered,  to  recover  the  possession  with  rents  and  profits  by  action  of 
ejectment.7 

VI.  Priority  as  Between  Lower  and  Other  Incumbrances  —  1.  In  General. 

—  The  title  of  the  dowress  being  a  derivative  of  the  husband  and  attaching 
instantly  upon  a  beneficial  seizin  in  him,  it  follows  that  her  dower  right  is  sub- 
ject to  all  the  infirmities,  servitudes,  and  burdens  incident  to  his  title  before 
marriage,  or  which  were  contemporaneous  with  his  seizin  or  an  incumbrance 
upon  it  at  the  time  of  its  acquisition  after  marriage.  If  there  was  a  lien  by 
contract  or  by  operation  of  law,  as  a  judgment  lien,  already  upon  the  land  at 
the  time  when  her  right  had  its  inception,  her  claim  would  be  subject  to  such 
lien  and  might  be  altogether  defeated  by  it.8    But  if  at  the  time  of  the  mar- 


316.  And  see  the  title  Taxation,  and  the  stat- 
utes of  the  various  states. 

1.  Interest  on  Incumbrances.  —  Hodges  v. 
Phinney,  106  Mich.  537;  House  v.  House,  10 
Paige  (N.  Y.)  158. 

2.  Repairs.  —  Haulenbeck  v.  Cronkright,  23 
N.  J.  Eq.  408. 

Statutory  provisions  in  Connecticut  for  com- 
pelling tenants  in  dower  to  repair  have  been 
held  to  extend  only  to  dower  assigned  in  the 
manner  the  statute  prescribed.  Beers  v. 
Strong,  Kirby  (Conn.)  19,  I  Am.  Dec.  10.  See 
Gen.  Stat.  Conn.  1888.  §  620. 

3.  Park  on  Dower  356. 

4.  Terminated  by  Death.  —  Holmes  v.  McGee, 
12  Smed.  &  M.  (Miss.)  411;  Hoffman  v.  Sav- 
age, 15  Mass.  130.  See  also  Parks  v.  McClel- 
lan,  44  N.  J.  L.  552. 

No  Allowance  Made  for  Betterments  During 
Tenancy  for  Dower.  —  One  holding  an  estate  in 
dower  under  the  widow  cannot,  after  the  ter- 
mination of  the  estate,  set  up  a  claim  for  bet- 
terments against  the  reversionary.  Maddocks 
v.  Jellison,  11  Me.  482.  See  also  Bent  v. 
Weeks,  44  Me.  45.  Thus,  buildings  erected 
on  a  dower  estate  by  the  dowress  or  person 
claiming  under  her,  if  designed  as  additions 
to  the  freehold,  or  to  enhance  its  convenience 
or  income,  pass,  on  the  death  of  the  tenant  for 
life,  to  the  remainderman.  Cannon  v.  Hare, 
1  Tenn.  Ch.  22. 

5.  Hoffman  v.  Savage,  15  Mass.  130. 

6.  Symmes  v.  Drew,  21  Pick.  (Mass.)  278; 
Goodall  v.  Godfrey,  53  Vt.  219.  See  also  the 
title  Easements,  post. 


7.  Lease  by  Dowress  Terminated  by  Death.  — 

Stockwell  v.  Sargent,  37  Vt.  16. 

8.  Subject  to  Prior  Incumbrances.  —  4  Kent's 
Com.  50;  Stribling  v.  Ross,  16  111.  122; 
Robbins  v.  Robbins,  8  Blackf.  (Ind.)  174;. 
Whitehead  v.  Cummins,  2  Ind.  63;  Brown  v. 
Williams,  31  Me.  403;  Mayo?'.  Hamlin,  73  Me. 
182;  Trustees  of  Poor  v.  Pratt,  10  Md.  5; 
Gould  v.  Luckett,  47  Miss.  96;  Sandford  v. 
McLean,  3  Paige  (N.  Y.)  117,  23  Am.  Dec.  773; 
Miller  v.  Farmers'  Bank,  49  S.  Car.  427;  Wil- 
son v.  Davisson,  2  Rob.  (Va.)  403.  See  also 
Ingram  v.  Morris,  4  Harr.  (Del.)  111.  And  see 
supra,  this  title,  Requisites  of  Dower —  Seizin 
of  the  Husband — Immediate  Seizin;  Purchase- 
money  Mortgage;  Vendor's  Lien  for  Purchase 
Money. 

Land  Charged  with  Legacies.  —  Where  land  is 
devised  to  the  husband  during  coverture  in 
fee  simple,  but  charged  with  a  lien  in  favor  of 
certain  legatees,  the  lien  of  the  legatees  upon 
the  land  is  superior  to  the  wife's  right  to 
dower.    Dingman  -■.  Dingman,  39  Ohio  St.  172. 

By  What  Law  Governed.  —  A  widow  takes  her 
dower  in  her  husband's  estate  as  against  those 
whose  rights  to  such  estate  originate  at  the 
same  time  with  her  right  to  dower,  according 
to  the  law  in  force  at  the  death  of  the  hus- 
band; but  as  against  those  who  have  specified 
rights  against  such  estate  prior  to  the  death 
of  her  husband,  her  right  to  dower  will  depend 
upon  the  law  in  force  at  the  time  when  such 
rights  originated.  Kennedy  v.  Missouri  Ins. 
Co.,  11  Mo.  205;  Thomas  v.  Hesse,  3.J  Mo.  13,. 
84  Am.  Dec.  66. 
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riage,  or  at  the  time  of  the  acquisition  of  lands  during  coverture,  the  husband's 
title  was  free  of  incumbrances,  the  wife's  claim  continues,  subject  only  to  be 
destroyed  by  a  conveyance  in  which  she  joined,  or,  in  some  jurisdictions,  by  a 
conveyance  of  the  husband  alone.1 

2.  Superior  to  Claims  of  Creditors  —  a.  GENERAL  RULE.  — The  general  rule 
is  that  the  right  of  dower  is  not  subject  to  the  debts  of  the  husband  except 
debts  charged  upon  the  land  either  prior  to  the  coverture  or  contemporane- 
ously with  his  seizin.2 

b.  Pennsylvania  Rule.  —  The  common-law  right  of  dower  has  been 
mollified  in  Pennsylvania  by  the  statute  making  land  a  chattel  for  the  payment 
of  the  debts  of  the  husband,  either  by  converting  it  into  personalty  in  his  life- 
time by  virtue  of  the  effect  attributed  by  the  statute  to  a  judgment  recovered 
against  him  or  a  mortgage  executed  by  him,  either  of  which  could  only  be 
enforced  in  that  state  by  a  levy  of  execution  in  common  form;  or  by  giving 
his  creditors,  after  his  death,  a  lien  upon  the  whole  title  in  the  land.3    But  it 

ture  in  a  suit  to  which  she  was  not  a  party. 
Blevins  v.  Smith,  104  Mo.  583.  See  also 
Thompson  v.  McCorkle,  136  Ind.  484,  43  Am. 
St.  Rep.  334.    And  see  the  title  Taxation. 

2.  Dower  Superior  to  Debts.  —  Tate  v.  Jay,  31 
Ark.  576;  Livingston  v.  Cochran,  33  Ark.  294; 
Sisk  v.  Smith,  6  111.  503;  Hogg  v.  Hensley, 
(Ky.  1897)  39  S.  W.  Rep.  247;  Creecy  v. 
Pearce,  69  N.  Car.  67;  House  v.  Fowle,  22 
Oregon  303;  Combs  v.  Young,  4  Yerg.  (Tenn.) 
218,  26  Am.  Dec.  225;  Rutherford  v.  Read,  6 
Humph.  (Tenn.)  423.  See  also  Bartlett  v. 
Ball,  142  Mo.  28;  Patton  v.  Asheville,  109  N. 
Car.  685. 

Husband's  Insolvency  Does  Not  Defeat.  —  Under 
the  Arkansas  Territorial  Statutes  of  1817,  a 
widow  is  entitled  to  dower  in  lands  aliened  by 
her  husband  in  his  lifetime,  when  she  did  not 
join  in  the  alienation,  though  his  estate  be  in- 
solvent. Crittenden  v.  Woodruff,  11  Ark.  82; 
Crittenden  v.  Johnson,  11  Ark.  94. 

And  in  Allen  v.  Allen,  4  Ala.  556,  it  was 
held  that  the  widow  of  an  intestate  is  entitled 
to  dower  in  the  lands  of  which  her  husband 
died  seized,  notwithstanding  the  administrator 
may  have  reported  his  estate  insolvent. 

Bankruptcy.  —  Usually  the  assignee  in  bank- 
ruptcy holds  the  bankrupt's  lands  subject  to 
the  right  of  dower.  Dudley  v.  Easton,  104  U. 
S.  99;  Porter  v.  Lazear,  109  U.  S.  84,  affirming 
87  Pa.  St.  513,  and  disapproving  a  dictum  in 
Worcester  v.  Clark,  2  Grant's  Cas.  (Pa.)  84; 
Warford  v.  Noble,  9  Biss.  (U.  S.)  320;  In  re 
Angier,  I  Fed.  Cas.  No.  388,  4  Nat.  Bank  Reg. 
619,  10  Am.  L.  Reg.  N.  S.  190;  In  re  Barten- 
bach,  11  Nat.  Bank  Reg.  61;  Lawrence's 
Appeal,  49  Conn.  411;  Dwyer  v.  Garlough, 
31  Ohio  St.  158;  Speake  v.  Kinard,  4  S.  Car. 
54.  And  see  the  title  Insolvency  and  Bank- 
ruptcy. 

English  Statute  Construed.  —  In  Spyer  v. 
Hyatt,  20  Beav.  621,  it  was  held  that  although 
by  Sir  John  Romilly's  Act  freeholds  and  copy- 
holds of  a  deceased  are  made  assets  for  the 
payment  of  his  debts,  and  although  by  the 
Dower  Act  (3  &  4  Wm.  IV.,  c.  105,  §  5)  all 
debts  to  which  the  lands  of  the  deceased  are 
subject  are  valid  and  effectual  as  against  the 
right  of  his  widow  to  dower,  nevertheless,  the 
widow's  right  to  dower  or  free  bench  has  still 
priority  over  mere  creditors  of  a  deceased. 

3.  Pennsylvania  Doctrine.  —  Porter  Lazear, 
T09  U.  S.  84;   Worcester  v.  Clark,  2  Grant's 
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Georgia  Rule  —  Sale  under  Judgment  Necessary 
to  Bar.  —  Where  judgments  had  been  obtained 
against  the  husband  prior  to  the  marriage 
with  his  wife,  and  his  estate  was  insolvent,  it 
was  held  that  on  the  death  of  the  husband  the 
wife  was  entitled  to  dower  in  his  lands  which 
had  not  been  sold  under  the  judgment;  that 
although  the  judgments  created  a  lien  upon 
his  lands,  his  seizin  thereof  was  not  divested 
until  levy  and  sale  under  the  execution,  in  the 
manner  pointed  out  by  law.  Green  v.  Causey, 
10  Ga.  435;  Simmons  v.  Latimer,  37  Ga.  490. 

1.  Not  Subject  to  Subsequent  Incumbrances. — 
Nance  v.  Hooper,  11  Ala.  552;  Owen  v.  Slat- 
ter,  26  Ala.  547,  62  Am.  Dec.  745;  Irvine  v. 
Armistead,  46  Ala.  363;  Tate  v.  Jay,  31  Ark. 
576;  Roan  v.  Holmes,  32  Fla.  295;  Sisk  v. 
Smith,  6  111.  503;  Sutherland  v.  Sutherland,  69 
111.  481;  Hogg  v.  Hensley,  (Ky.  1897)  39  S.  W. 
Rep.  247;  Gould  v.  Luckett,  47  Miss.  96; 
Grady  v.  McCorkle,  57  Mo.  172,  17  Am.  Rep. 
676;  Motley  v.  Motley,  (Neb.  1898)  73  N.  W. 
Rep.  738;  Taylor  v.  Fowler,  18  Ohio  567,  51 
Am.  Dec.  469. 

Judgment  Subsequent  to  Marriage.  —  At  com- 
mon law  a  wife  could  not  be  deprived  of  her 
dower  rights  in  the  real  estate  of  her  husband 
by  a  sale  upon  execution  under  a  judgment 
obtained  against  him  during  coverture.  Day- 
ton v.  Corser,  51  Minn.  406,  citing  5  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  920.  To  the 
same  effect  are  Sisk  v.  Smith,  6  111.  503:  Vin- 
son v.  Gentry,  (Ky.  1893)  21  S.  W.  Rep.  578; 
l.ynde  v.  Wakefield,  19  Mont.  23;  Butler  v. 
Fitzgerald,  43  Neb.  192,  47  Am.  St.  Rep.  741; 
Breed  v.  McCoy,  43  Neb.  208;  Harrison  v. 
Eldredge,  7  N.  J.  L.  408.  See  also  Wright  v. 
Tichenor,  104  Ind.  185;  Wylie  v.  Charlton,  43 
Neb.  851. 

Mechanic's  Lien.  —  The  wife's  right  of  dower 
is  not  divested  by  a  mechanics'  lien  for  im- 
provements put  upon  the  land  by  the  husband 
during  the  coverture.  Shaeffer  v.  Weed,  8  111. 
513;  Gove  v.  Cather,  23  111.  634,  76  Am.  Dec. 
711;  Pifer  v.  Ward,  8  Blackf.  (Ind.)  252; 
Bishop  v.  Boyle,  9  Ind.  169,  68  Am.  Dec.  615. 
See  also  Van  Vronker  v.  Eastman,  7  Met. 
(Mass.)  162;  Butler  v.  Fitzgerald,  43  Neb.  192, 
47  Am.  St.  Rep.  741.  And  see  the  title  Me- 
chanic's Lien. 

Sale  for  Taxes.  —  The  wife's  inchoate  right  of 
dower  is  not  divested  by  a  sale  under  a  judg- 
ment for  back  taxes  obtained  during  the  cover- 
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has  been  held  in  that  state  that  with  these  exceptions  the  right  of  dower  is  as 
much  favored  there  as  elsewhere,  that  the  older  decisions  are  not  to  be 
extended,  and  that  neither  an  absolute  conveyance  by  the  husband  nor  an 
assignment  by  him  for  the  benefit  of  creditors,  whether  executed  voluntarily 
or  under  the  requirements  of  the  insolvent  law  of  that  state,  impairs  the  wife's 
right  of  dower.1 

VII.  Of  What  the  Wife  Is  Dowable  —  1.  General  Rule.  —  The  wife  is 
entitled  to  dower  only  in  estates  of  inheritance  in  lands  and  tenements.2 


Cas.  (Pa.)  84;  Scott  v.  Crosdale,  2  Dall.  (Pa.) 
127;  Eberle  v.  Fisher,  13  Pa.  St.  526;  Directors 
of  Poor  v.  Royer,  43  Pa.  St.  146. 

1.  Porter  v.  Lazear,  109  U.  S.  84,  affirming 
87  Pa.  St.  513;  Worcester  v.  Clark,  2  Grant's 
Cas.  (Pa.)  84. 

A  Voluntary  Assignment  for  the  benefit  of 
creditors,  by  the  husband  alone,  and  the  sub- 
sequent sale  and  conveyance  by  his  assignees, 
do  not  divest  his  wife's  right  of  dower  in  the 
land  assigned.  Helfrich  v.  Obermyer,  15  Pa. 
St.  113;  Keller  v.  Michael,  2  Yeates  (Pa.)  300. 

Compulsory  Assignment.  —  An  assignment  by 
an  insolvent  debtor,  in  1822,  under  a  compul- 
sory proceeding,  and  sale  and  conveyance  by 
his  trustees,  do  not  divest  his  wife's  right  of 
dower.    Eberle  v.  Fisher,  13  Pa.  St.  526. 

The  Execution  of  the  Contract  of  a  Decedent  for 
the  sale  of  his  real  estate  by  his  administrator, 
after  his  death,  by  order  of  the  Court  of  Com- 
mon Pleas,  in  pursuance  of  the  provisions 
of  the  Act  of  Assembly,  will  not  divest  the 
widow's  right  of  dower.  Riddlesberger  v. 
Mentzer,  7  Watts  (Pa.)  141. 

A  Sale  under  a  Testamentary  Power,  for  pay- 
ment of  debts,  discharges  the  land  from  the 
dower  of  the  testator's  widow.  Mitchell  v. 
Mitchell,  8  Pa.  St.  126. 

2.  To  What  Dower  Is  Incident.  —  Stedman  v. 
Fortune,  5  Conn.  462;  St.  John  v.  Dann,  66 
Conn.  401;  Chewz/.  Chew,  1  Md.  163;  Bowie  :. 
Berry,  1  Md.  Ch.  452,  3  Md.  Ch.  359;  Fisher  v. 
Grimes,  Smed.  &  M.  Ch.  (Miss.)  107;  Crawl 
v.  Harrington,  33  Neb.  107;  Kennedy  v.  Ken- 
nedy, 29  N.  J.  L.  185;  Miller  v.  Wilson,  15 
Ohio  108.    And  see  supra,  this  title,  Defitiition. 

No  Dower  in  a  Contingent  Estate  of  Inheritance. 
—  The  interest  of  A  in  a  certain  tract  of  land 
consisted  of  two  partial  interests,  viz.,  first,  an 
equitable  estate  or  interest  during  B's  life, 
determinable  by  the  birth  of  a  second  son  of 
B;  and  second,  a  legal  remainder  expectant 
on  the  death  of  B  without  having  a  second 
son.  It  was  held  that  A's  widow  was  not  en- 
titled to  dower.  Stirling,  J.,  delivering  the 
opinion  of  the  court,  said:  "  The  equitable 
interest  in  possession  is  severed  from  the 
estate  of  inheritance  by  the  interposition  of  a 
succession  of  estates  tail,  which  very  possibly 
may  never  arise,  but  which,  in  my  judgment, 
prevent  the  interests  to  which  J.  G.  Carrick 
Moore  was  so  entitled  at  the  time  of  his  death 
from  being  equal  to  an  estate  of  inheritance  in 
possession.  Such  interest  was,  at  most,  one 
which  might  in  the  event  prove  to  be  equal  to 
an  estate  of  inheritance.  If  a  second  son  were 
now  born  to  the  plaintiff,  it  would  seem  im- 
possible that  the  defendant  could  be  entitled 
to  dower  as  against  him."  //;  re  Michcll, 
(1892)  2  Ch.  100. 

Eule  Applicable  to  Equitable  Estates.  —  "  The 
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law  undoubtedly  is  that  a  widow  can  only  be 
endowed  of  an  estate  of  inheritance.  If  the 
husband  is  seized  of  an  equitable  estate 
merely,  it  must  be  such  estate  as  would  de- 
scend at  his  death  to  his  heirs  at  law  as  real 
estate,  instead  of  going  to  his  personal  repre- 
sentatives as  a  chattel  interest  or  chose  in  ac- 
tion. In  other  words,  it  must  be  such  equi- 
table estate  as  would  entitle  the  husband  to  be 
invested  with  the  legal  title.  When  the  hus- 
band holds  land  under  a  contract  of  purchase, 
and  transfers  such  contract  before  he  has  com- 
plied with  its  terms,  and  before  he  is  in  a  con- 
dition to  compel  a  conveyance  to  himself  of 
the  land  by  a  bill  for  a  specific  performance,  the 
widow  is  not  entitled  to  dower.  If,  however, 
the  husband,  at  the  time  of  the  transfer,  has 
a  right  to  be  invested  with  the  legal  title,  and 
is  in  a  position  to  compel  the  conveyance 
of  such  title  to  himself,  the  right  of  dower 
attaches."  Clybourn  v.  Pittsburg,  etc.,  R. 
Co.,  4  111.  App.  463. 

Dower  Notwithstanding  a  Condition  for  Repur- 
chase. —  An  absolute  sale  to  the  husband,  with 
a  condition  for  a  repurchase,  not  being  a  mort- 
gage, vests  in  him  an  estate  in  fee  simple,  of 
which  his  wife  is  dowable.  Chase's  Case,  I 
Bland  (Md.)  207,  17  Am.  Dec.  277. 

Indivisible  Inheritances.  —  "Albeit  of  many 
inheritances  that  be  entire,  whereof  no  divi- 
sion can  be  made  by  metes  and  bounds,  a 
woman  cannot  be  endowed  of  the  thing  itself, 
yet  a  woman  shall  be  endowed  thereof  in  a 
special  and  certain  manner.  As  of  a  mill  a 
woman  shall  not  be  endowed  by  metes  and 
bounds,  nor  in  common  with  the  heir,  but 
*  *  *  she  may  be  endowed  of  the  third  toll 
dish.  *  *  *  And  so  of  a  villein,  either  the 
third  day's  work,  or  every  third  week  or 
month.  A  woman  shall  be  endowed  of  the 
third  part  of  the  profit  of  stallage,  of  the  third 
part  of  the  profits  of  a  fair,  of  the  third  part  of 
the  profits  of  the  office  of  the  marshalsea,  of 
the  third  part  of  the  profits  of  the  keeping  of  a 
park,  of  the  third  part  of  the  profit  of  a  dove 
house,  and  likewise  of  the  third  part  of  a  pis- 
cary; *  *  *  of  the  third  presentation  to  an 
advowson;  *  *  *  of  the  third  part  of 
profits  of  courts,  fines,  heriots,  etc.  Also  a 
woman  shall  be  endowed  of  tithes;  and  the 
surest  endowment  of  tithes  is  of  the  third 
sheaf;  for  what  land  shall  be  sown  is  uncer- 
tain."   Co.  Litt.  32'/. 

Mill.  —  In  Smith  v.  Smith,  5  Dana  (Ky.) 
179,  it  was  held  that  the  widow  should  have 
her  share  of  the  profits  or  of  the  use  of  a  mill, 
it  beinR  indivisible. 

Ferry.  —  In  Stevens  v.  Stevens,  3  Dana 
(Ky.)  373,  it  was  held  that  where  the  husband 
died  seized  of  a  ferry,  the  widow  was  to  be  en- 
dowed of  one-third  of  the  profits  or  of  its  use. 
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Applications  of  the  Rule.  —  Thus,  there  is  no  dower  in  a  life  estate; 1  nor  in  a 
term  of  years;2  and  at  common  law  there  is  no  dower  in  an  estate  at  will.3 
The  wife  is  not  entitled  to  dower  in  a  mere  pre-emption  right;  4  nor  in  a  dona- 


because  a  ferry,  being  an  incorporated  here- 
ditament, is  indivisible.  See  also  Lindsey  v. 
Stevens,  5  Dana  (Ky.)  [04. 

wson.  —  There  is  dower  in  an  advowson 
if  it  be  in  gross  or  appendant.  Howard  v. 
Cavendish,  Cro.  Jac.  621.  See  also  Bedford's 
Case,  7  Coke  7. 

Water  Privilege.  —  There  can  be  no  dower  in 
the  right  and  privilege  of  taking  and  using, 
for  hydraulic  purposes,  a  portion  of  the  sur- 
plus waters  of  the  Erie  canal,  under  a  grant 
from  the  canal  commissioners.  Kingman  v. 
Sparrow,  12  Barb.  (N.  Y.)  201. 

Accretions.  —  When  earth  and  gravel  are 
thrown  up  by  the  action  of  the  waters  on  the 
shore  of  a  riparian  owner,  he,  as  an  incident 
of  his  ownership  in  fee,  acquires  the  fee  to  the 
accretion,  and  the  wife  of  the  owner  in  fee,  in 
the  same  manner,  acquires  a  right  to  dower  in 
such  accretion.  Lombard  v.  Kinzie,  73  111. 
446;  Gale  v.  Kinzie,  80  111.  132.  And  see  the 
title  Accretion,  vol.  1,  p.  469. 

Flats,  although  covered  by  tidewaters  and 
unimproved  down  to  the  husband's  decease 
by  any  actual  and  exclusive  occupation,  are 
the  subject  of  dower.  Brackett  v.  Persons 
Unknown,  53  Me.  238,  87  Am.  Dec.  548. 

Corporate  Stock.  —  In  some  cases  it  has  been 
held  that  corporate  stock  is  personalty  and  not 
subject  to  dower,  Russell  v.  Temple,  cited  in  3 
Dane's  Abr.  108;  Johns  v.  Johns,  1  Ohio  St. 
350,  commenting  upon  Buckeridge  v.  Ingram,  2 
Ves.  Jr.  652;  while  in  others  it  has  been  held 
to  be  real  estate,  and  consequently  subject  to 
dower.  See  Welles  v.  Cowles,  2  Conn.  567. 
And  see  generally  the  title  Stock  and  Stock- 
holders. 

The  shares  in  the  navigation  of  the  river 
Avon,  under  the  statute  10  Anne,  are  real 
estate,  and  subject  to  dower.  Buckeridge  v. 
Ingram,  2  Ves.  Jr.  652. 

Kentucky  Statute  Declaring  Stock  Personalty. 
—  Prior  to  the  passage  of  the  Kentucky  Act  of 
March  22,  1871,  declaring  that  thereafter  the 
capital  stock  of  railroad  companies  should  be 
personal  property,  such  stock  was  regarded  as 
realty  and  sublet  *o  dower.  Copeland  v. 
Copeland,  7  Bush.  (Ky.)  349;  Price  v.  Price,  6 
Dana  (Ky.)  107. 

No  Dower  in  Stock  Sold  by  the  Husband.  —  A 
wife  is  not  entitled  to  dower  in  shares  of  stock 
of  a  land  company  disposed  of  during  the  life- 
time of  the  husband.  McDougald  v.  Hep- 
burn, £  Fla.  568. 

Missouri  Statute  —  Burial  Ground.  —  Under 
the  provisions  of  Rev.  Stat.  Mo.  1889,  c.  937,  a 
burial  ground  cannot  be  subjected  to  a  claim 
for  dower.  See  Chouteau  v.  Missouri  Pac.  R. 
Co.,  122  Mo.  375. 

Leaseholds.  —  Under  a  statute  of  Missouri  it 
is  provided  that  "  dower  in  leasehold  estate 
for  a  term  of  twenty  years  or  more  shall  be 
granted  and  assigned  as  in  real  estate."  See 
Rankin  v.  Oliphant,  9  Mo.  239. 

Widow  Estopped  to  Deny  that  Property  Is 
Realty.  —  Where  the  widow,  who  is  also  the 
administratrix,  has  treated  property  as  real 


estate  by  claiming  and  obtaining  dower  therein 
in  the  proceedings  to  sell  such  property  for  the 
payment  of  debts,  and  has  also  presented  and 
had  allowed  a  demand  for  the  value  of  that 
dower,  she  is  estopped  to  say  thai  the  property 
was  not  real  estate.  Zinn  v.  Hazlett,  67  111. 
App.  410. 

By  Statute  Includes  Interest  in  Personalty  — 

Arkansas.  —  The  statute  of  Arkansas  (Sand.  & 
H.  Dig.,  §  2541)  provides  as  follows:  "A 
widow  shall  be  entitled  as  part  of  her  dower, 
absolutely  and  in  her  own  right,  to  one-third 
part  of  the  personal  estate  *  *  *  whereof 
the  husband  died  seized  or  possessed." 
Haynes  v.  Bessellieu,  25  Ark.  499;  Street  v. 
Saunders,  27  Ark.  554;  Lenow  v.  Fones,  48 
Ark.  557;  Stull  v.  Graham,  60  Ark.  461. 

Property  Conveyed  by  Gift  Causa  Mortis.  — 
Under  Sand.  &  H.  Dig.,  §  2541,  providing,  in 
substance,  that  a  widow  shall  be  entitled,  as 
part  of  her  dower,  to  one-third  of  the  personal 
estate  "  whereof  the  husband  died  seized  or 
possessed,"  property  conveyed  by  a  husband 
by  gift  causa  mortis  is  subject  to  the  widow's 
right  of  dower.  Hatcher  v.  Buford,  60  Ark. 
169. 

Florida.  —  "  '  Dower  '  in  its  technical  and 
popular  acceptation  refers  exclusively  to  real 
estate,  and  according  to  Blackstone  has  refer- 
ence to  that  portion  of  the  lands  or  tenements 
of  a  man  which  his  widow  enjoys  during  her 
life,  after  the  death  of  her  husband.  In  this 
state,  however,  it  has  a  broader  signification, 
by  statute,  including  her  interest  not  only  in 
the  realty  but  also  in  the  personalty  of  her  de- 
ceased husband."  Woodberry  v.  Matherson, 
19  Fla.  778.. 

"  Tenant  in  Dower  is  where  the  husband  of  a 
woman  is  seized  of  an  estate  of  inheritance, 
and  dies;  in  this  case  the  wife  shall  have  the 
third  part  of  all  the  lands  and  tenements 
whereof  he  was  seized  at  any  time  during  the 
coverture,  to  hold  to  herself  for  the  term  of 
her  natural  life."  2  Blackf.  Com.  129.  See 
Hill  v.  Mitchell,  5  Ark.  608. 

1.  Life  Estate.  —  Thompson  v.  Vance,  1 
Mete.  (Ky.)  669;  Gillis  v.  Brown,  5  Cow.  (N. 
Y.)  388;  Harriot  v.  Harriot,  25  N.  Y.  App. 
Div.  245.  See  also  Burris  v.  Page,  12  Mo. 
358. 

Life  Estate  to  Husband  with  Remainder  to  His 
Child. —  In  Crecelius  v.  Horst,  11  Mo.  App. 
304,  it  was  held  that  when  the  husband  took  a 
conveyance  of  land  purchased  with  his  own 
money,  during  the  coverture,  to  himself  for 
life,  with  remainder  to  one  of  his  children,  his 
widow  was  entitled  to  dower  in  such  land. 

2.  Term  for  Years.  —  Goodwin  v.  Goodwin,  33 
Conn.  314;  Spangler  v.  Stanler,  1  Md.  Ch.  36; 
Ware  v.  Washington,  6  Smed.  &  M.  (Miss.)  737. 

3.  Estate  at  Will.  —  Duncan  v.  Navassa 
Phosphate  Co.,  137  U.  S.  647. 

4.  Pre-emption  Right.  —  Davenport  v.  Farrar, 
2  111.  314;  Bowers  v.  Keesecker,  14  Iowa  301, 
overruling  Davrs  v.  O'Ferrall,  4  Greene  (Iowa) 
358;  Langworthy  v.  Heeb,  46  Iowa  64;  Wells 
v.  Moore.  16  Mo.  478. 
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tion  claim; 1  nor  in  an  unpatented  mining  claim.2  She  may  have  dower  in  a 
fishing  privilege,3  in  a  pier,4  and  in  rent.5 

2.  Unimproved  Lands  —  a.  In  General. — The  general  rule  is  that  there 
is  dower  in  wild,  unimproved  lands.6 

b.  New  England  Rule.  —  But  in  several  of  the  New  England  states  there 
is  no  dower  in  such  lands  unless  used  in  connection  with  the  homestead  or 
cultivated  lands  to  supply  wood  for  fences,  fuel,  and  other  like  purposes.7 


1.  Donation  Claim.  —  Ebey  v.  Ebey,  I  Wash. 
Ter.  185. 

2.  Unpatented  Mining  Claim.  —  There  is  no 
dower  in  an  unpatented  mining  claim  con- 
veyed by  the  locator  to  another.  Black  v. 
Elkhorn  Min.  Co.,  163  U.  S.  445,  affirming  7 
U.  S.  App.  393. 

3.  Fishing  Privilege.  —  See  Wyman  v.  Oliver, 
75  Me.  421. 

4.  Pier.  —  When  the  husband  has  an  estate 
of  inheritance  in  a  pier,  the  wife  is  entitled  to 
dower  therein.  Bedlow  v.  Stillwell,  91  Hun 
(N.  Y.)  384. 

5.  Rent.  —  If  a  rent  be  created  de  novo,  the 
remainder  whereof  is  extinguished  by  a  limi- 
tation of  it  to  those  that  had  the  land,  such 
rent  being  determined  by  the  death  of  the  hus- 
band tenant  in  tail,  and  having  no  longer  any 
existence,  the  wife  cannot  be  endowed  of  that 
which  is  not  in  being;  but  if  a  rent  de  novo  be 
granted  to  A  in  tail,  the  remainder  to  B  in  fee, 
and  A  marries  and  dies  without  issue,  his  wife 
shall  be  endowed.  Chaplin  v.  Chaplin,  3  P. 
Wms.  229. 

A  widow  is  entitled  to  dower  in  rents  of 
lands  leased  by  her  husband,  notwithstanding 
she  executed  a  release  to  the  lessee  of  her 
dower  right.  Such  release  only  has  the  effect 
of  a  confirmation  of  the  tenant's  estate,  and  is 
not  an  abandonment  of  her  dower  as  between 
herself  and  her  husband's  heirs.  Williams  v. 
Cox,  3  Edw.  Ch.  (N.  Y.)  178.  To  the  same 
effect  is  Herbert  v.  Wren,  7  Cranch  (U.  S.)  370. 

"  An  estate  for  years  or  other  mere  chattel 
interest  interposes  no  impediment  to  a  title  of 
dower.  If  rent  be  reserved  to  the  husband  the 
widow  is  entitled,  upon  endowment,  to  a  pro- 
portionate part  of  such  rent."  Boyd  v. 
H  unter,  44  Ala.  705. 

6.  Unimproved  Lands  Subject  to  Dower.  — 
Chapman  v.  Schroeder,  10  Ga.  321;  Schnebly 
v.  Schnebly,  26  111.  116;  Hickman  v.  Irvine,  3 
Dana  (Ky.)  121 ;  Campbell,  Appellant,  2  Dougl. 
(Mich.)  141;  Brown  v.  Richards,  17  N.J.  Eq. 
32;  Allen  v.  McCoy,  8  Ohio  418;  Titus  v. 
Haines,  11  Nova  Scotia  542.  See  also  Pike  v. 
Underhill,  24  Ark.  124;  Joynerz/.  Speed,  68  N. 
Car.  236. 

7.  Rule  in  Now  England. —  Kuhn  v.  Kaler,  14 
Me.  409;  Mosher  v.  Mosher,  15  Me.  371;  Webb 
v.  Townsend,  1  Pick.  (Mass.)  21,  11  Am.  Dec. 
132;  White  v.  Willis,  7  Pick.  (Mass.)  143; 
White  v.  Cutler,  17  Pick.  (Mass.)  251. 

Reason  for  the  Rule.  —  In  Conner  v.  Shepherd, 
15  Mass.  164,  it  was  held  that  a  widow  is  not 
dowable  of  land  in  a  wild  and  uncultivated 
state.  Parker,  C.  J.,  delivering  the  opinion  of 
the  court,  said:  "  In  this  country,  on  the  con- 
trary, there  are  many  large  tracts  of  unculti- 
vated territory  owned  by  individuals  who  have- 
no  intention  of  reducing  them  to  a  state  of  im- 
provement, but  consider  them  rather  as  sub- 
jects of  speculation  and  sale,  or  as  a  future 
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fund  for  their  posterity,  increasing  in  value 
with  the  population  and  improvement  of  the 
country.  If  dower  could  be  assigned  in  estates 
of  this  nature,  the  views  of  those  who  pur- 
chase such  property  would  be  obstructed;  and 
an  impediment  to  their  transfer  would  be 
created  and  in  many  instances  the  inheritance 
would  be  prejudiced,  without  any  actual  ad. 
vantage  to  the  widow  to  whom  the  dower 
might  be  assigned.  For,  according  to  the 
principles  of  the  common  law,  her  estate  would 
be  forfeited  if  she  were  to  cut  down  any  of  the 
trees  valuable  as  timber.  It  would  seem,  too, 
that  the  mere  change  of  (he  property  from 
wilderness  to  arable  or  pasture  land,  by  cut- 
ting down  the  wood  and  clearing  up  the  land, 
might  be  considered  as  waste;  for  the  altera- 
tion of  the  property,  even  if  it  became  thereby 
more  valuable,  would  subject  the  estate  in 
dower  to  forfeiture  —  the  heir  having  a  right 
to  the  inheritance  in  the  same  character  as  it 
was  left  by  the  ancestor.  It  is  not  an  extrava- 
gant supposition  that  lands  actually  in  a  state 
of  nature  may,  in  a  country  fast  increasing  in 
its  population,  be  more  valuable  than  the  same 
land  would  be  with  that  sort  of  cultivation 
which  a  tenant  for  life  would  be  likely  to  be- 
stow upon  it;  and  that  the  very  clearing  of  the 
land  for  the  purpose  of  getting  the  greatest 
crops  with  the  least  labor,  which  is  all  that 
could  be  expected  from  a  tenant  in  dower, 
would  be  actually,  as  well  as  technically, 
waste  of  the  inheritance."  See  also  Stevens 
v.  Owen,  25  Me.  94. 

Contiguous  Unimproved  Land.  —  If  land  be 
contiguous  to  and  in  any  manner  used  with 
an  improved  estate,  as  for  fuel,  fencing,  re- 
pairs, pasturing,  etc.,  it  forms  no  exception  to 
the  common-law  principle  that  the  widow  is 
entitled  to  dower  in  all  the  lands  of  which  her 
husband  was  seized  in  fee  during  the  cover- 
ture.   Stevens  v.  Owen,  25  Me.  94. 

Land  Used  as  a  Pasture  Appurtenant.  —  A 
widow  is  dowable  in  land  which,  at  the  time 
when  it  was  owned  by  her  husband,  during 
the  coverture,  was  a  wood  and  pasture  lot, 
situated  at  the  distance  of  a  mile  from  his 
homestead  and  separated  therefrom  by  land  of 
other  persons,  but  used  by  him  as  a  pasture 
appurtenant  to  his  homestead,  although  such 
land  has,  since  that  time,  become  wholly  wood- 
land.   Shattuck  v.  Gragg,  23  Pick.  (Mass.)  88. 

Maine  Statute. —  Under  the  provisions  of 
Rev.  Stat.  Me.,  c.  103,  §  2,  the  wife  cannot 
have  dower  in  wild  land,  but  she  is  dowable 
of  a  woodlot  or  other  land  used  with  the  farm 
or  dwelling  house,  though  not  cleared.  Ford 
v.  Erskine,  50  Me.  227. 

New  Hampshire  Statute. —  Under  the  pro- 
visions of  1  N.  H.  Laws  540,  the  wife's  dower 
is  limited  to  cultivated  lands.  Johnson  v. 
Perley,  2  X.  H.  56,  9  Am.  Dec.  35;  Fuller  v. 
Wason,  7  N.  H.  341. 
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3.  Mines  and  Quarries.  —  It  is  well  settled  that  a  widow  is  entitled  to  dower 
in  such  mines  and  quarries  as  were  actually  opened  and  used  during  the  life- 
time of  the  husband;  1  and  it  makes  no  difference  whether  the  husband  con- 
tinued to  work  them  to  the  period  of  his  death,  or  whether  they  have  been 
continued  since  his  death  by  the  heir  or  his  assignee.2  The  widow  may  sink 
new  shafts  in  the  veins  opened  by  her  husband ; 3  and  it  has  been  said  that 
mines  and  quarries  opened  during  coverture  may  be  worked  by  the  tenant  in 
dower  even  to  exhaustion.4 

4.  Exchanged  Lands.  —  At  common  law  the  widow  was  not  entitled  to  dower 
bolh  in  land  given  and  land  taken  in  exchange,  but  she  had  the  right  to  choose 
in  which  she  would  take  her  dower.5  The  right  to  dower  in  exchanged  land 
is  now  regulated  by  statute  in  some  jurisdictions.6 


1.  Dower  in  Mines.  —  Stoughton  v.  Leigh,  i 
Taunt.  402;  Moore  v.  Rollins,  45  Me.  493; 
Billings  v.  Taylor,  10  Pick.  (Mass.)  460,  20  Am. 
Dec.  533;  Rockwell  v.  Morgan,  13  N.  J.  Eq. 
3S4;  Gaines  v.  Green  Pond  Iron  Min.  Co.,  33 
N.  J.  Eq.  603;  Coates  v.  Cheever,  I  Cow.  (N. 
Y.)  462;  Clift  Clift,  87  Tenn.  17.  See  also 
Hoby  v.  Hoby,  1  Vern.  218;  Reed  v.  Reed,  16 
N.  J.  Eq.  248. 

No  Dower  in  Unopened  Mines.  —  Dower  is 
due  of  mines  wrought  during  the  coverture, 
whether  by  the  husband  or  by  lessees  for  years, 
whether  paying  pecuniary  rents  or  rents  in 
kind,  and  whether  the  mines  are  under  the 
husband's  own  land  or  have  been  absolutely 
granted  to  him  to  lake  the  whole  stratum  in 
the  land  of  others.  Such  a  grant  is  a  grant  of 
a  real  hereditament  in  fee  simple.  But  dower 
is  not  due  of  mines  or  strata  unopened, 
whether  under  the  husband's  soil  or  under  the 
soil  of  others.  If  land  assigned  for  dower  con- 
tains an  open  mine,  the  tenant  in  dower  may 
work  it  for  her  own  benefit.  Stoughton  v 
Leigh,  1  Taunt.  402. 

Michigan  Statute  —  Dower  in  Unopened  Mines. 
—  In  Matter  of  Seager,  92  Mich.  186,  review- 
ing and  discussing  the  authorities,  it  was  held 
that  under  How.  Stat.,  §  5733,  denning  dower 
as  the  use  for  life  of  one-third  of  all  the  lands 
of  which  the  husband  was  seized  during  the 
marriage  relation,  the  wife  was  dowable  of 
mining  lands,  whether  the  mines  thereon  were 
opened  or  not  before  the  husband's  death;  and 
that  when  such  mining  lands  were  leased  after 
the  death  of  the  husband  by  the  guardian  of 
his  minor  heirs,  she  was  entitled  to  a  dower 
interest  in  the  royalties  arising  from  such  lease. 

Not  Confined  to  Part  Actually  Dug.  —  In  Bill- 
ings v.  Taylor,  10  Pick.  (Mass.)  460,  20  Am. 
Dec.  533,  it  was  said:  "  It  would  be  too  narrow 
a  construction  to  say  that  no  part  of  this 
quarry  was  opened  except  that  portion  which 
had  been  actually  dug;  but  it  must  be  consid- 
ered that  the  whole,  lying  together  as  one 
tract,  belonging  to  one  estate,  and  wrought  in 
the  manner  above  described,  was  opened,  and 
therefore  that  the  widow  was  entitled  to  dower 
in  that  as  well  as  the  other  estate  of  which  her 
husband  had  been  seized  during  the  cover- 
ture." Quoted  with  approval  in  Moore  v.  Rol- 
lins, 45  Me.  493. 

Opened  by  the  Heir  Before  Assignment.  —  "As 
we  have  seen,  it  is  not  waste  in  her  [the 
widow]  to  work  mines  opened  by  her  husband, 
and  by  a  parity  of  reasoning  we  reach  the  con- 
clusion it  is  not  waste  for  her  to  work  mines 


opened  by  the  heir  before  assignment  of 
dower.  At  all  events,  she  would  be  entitled  to 
dower  in  the  profits  in  case  the  mines  should 
be  worked  by  the  heir  or  owner  of  the  fee  be- 
fore assignment  of  dower."  Lenfers  v.  Henke, 
73  111.  405,  24  Am.  Rep.  263. 

Contract  to  Open.  —  When,  though  not  actually 
opened,  there  is  a  valid  subsisting  contract  ex- 
ecuted by  the  husband  in  his  lifetime,  under 
which  the  lessees  may  at  any  time  open  the 
mines,  upon  the  payment  of  a  royalty,  the 
widow  is  entitled  to  the  royalty  coming  from 
the  part  of  the  lands  assigned  her  for  dower. 
Priddy  v.  Griffith,  150  111.  560. 

2.  Billings  v.  Taylor,  10  Pick.  (Mass.)  460. 
20  Am.  Dec.  533;  Gaines  v.  Green  Pond  Iron 
Min.  Co.,  33  N.  J.  Eq.  603. 

3.  Sinking  New  Shafts.  —  Crouch  v.  Puryear, 
1  Rand.  (Va.)  258,  10  Am.  Dec.  528. 

4.  Right  to  Exhaust.  —  Sayers  v.  Hoskinson, 
110  Pa.  St.  473. 

5.  Exchanged  Lands.  —  Co.  Litt.  $tbj  Ste- 
vens v.  Smith,  4  J.  J.  Marsh.  (Ky.)  64,  20  Am. 
Dec.  205;  Cass  v.  'Ihompson,  1  N.  H.  65,  8 
Am.  Dec.  36.  See  the  title  Exchange  (of 
Property). 

When  Not  an  Exchange  Proper,  Dower  in  Both. 

—  A  and  B  entered  into  a  parol  agreement  to 
exchange  farms,  in  pursuance  of  which  A  con- 
veyed his  farm  to  B  by  a  deed  in  common 
form,  and  B  conveyed  his  farm  to  A  in  the 
same  manner.  It  was  held  that  this  was  not 
an  exchange,  properly  so  called,  and  that  the 
widow  of  A  was  entitled  to  be  endowed  in  both 
farms.  Cass  v.  Thompson,  1  N.  H.  65,  8  Am. 
Dec.  36. 

6.  New  York  Statute.  —  The  word  "ex- 
change," as  used  in  the  section  of  the  Revised 
Statutes  of  New  York  which  provides  that  if  a 
husband  seized  of  an  estate  of  inheritance  in 
lands  exchange  them  for  other  lands,  his 
widow  shall  not  have  dower  of  both,  but  shall 
make  her  election  within  a  year,  etc.,  is  to  re- 
ceive the  same  interpretation  which  is  applied 
to  it  when  used  at  common  law  in  reference 
to  that  species  of  conveyance.  In  order  to 
deprive  the  wife  of  her  dower,  therefore,  in 
lands  conveyed  by  her  husband,  or  to  put  her 
to  an  election,  under  the  provision  of  the  stat- 
ute, there  must  be  a  mutual  grant  of  equal  in- 
terests in  the  respective  parcels  of  land;  the 
one  in  consideration  of  the  other.  A  transfer 
of  a  mere  equitable  interest  in  seventy-five 
acres  of  land,  derived  under  a  lease  in  per- 
petuity, for  eleven  acres  of  land  and  seven 
hundred  dollars  in  other  property,  will  not 
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5.  Partnership  Realty  —  a.  ENGLISH  RULE.  —  The  English  rule  seems  to 
be  that  real  estate  purchased  for  partnership  purposes  with  partnership  funds 
is  so  far  to  be  considered  as  personalty  as  not  to  be  subject  to  dower,  even 
after  the  settlement  of  the  partnership  accounts  and  the  payment  of  the  part- 
nership debts.1 

b.  Canada  Rule. — The  English  doctrine  as  to  dower  in  partnership 
realty  seems  to  obtain  in  Canada.3 

c.  United  States  Rule.  —  The  doctrine  laid  down  by  the  courts  of 
most  of  the  states  of  the  Union  is  that  the  equitable  conversion  of  real  estate 
purchased  with  partnership  funds  for  partnership  purposes  is  limited  strictly 
to  the  purposes  which  demand  its  operation,  and  that  a  widow  is  entitled  to 
dower  after  the  payment  of  the  partnership  debts  and  the  settlement  of  the 
partnership  accounts.3 


constitute  a  legal  exchange.    Wilcox  v.  Ran- 
dall, 7  Barb.  (N.  Y.)  633. 

Illinois  Statute. —  Under  Starr  &  Curt. 
Annot.  Stat.  111.,  c.  41,  par.  17,  when  there  has 
been  an  exchange  of  lands,  the  widow  must 
elect  in  which  she  will  take  her  dower.  Hart- 
well  v.  De  Vault,  159  111.  325,  citing  7  Am.  and 
Eng.  Encyc.  of  Law  115.  And  see  generally 
the  statutory  enactments  of  the  several  juris- 
dictions. 

1.  English  Doctrine. — See  Randall  v.  Randall, 
7  Sim.  271;  Houghton  v.  Houghton,  11  Sim. 
491;  Essex  v.  Essex,  20  Beav.  442;  Bell  v. 
Phyn,  7  Ves.  Jr.  453.  See  also  the  dicta  in 
Brewer  v.  Browne,  68  Ala.  210;  Lenox 
v.  Fones,  48  Ark.  557;  Wilcox  v.  Wilcox,  13 
Allen  (Mass.)  252  [citing  Darby  v.  Darby,  3 
Drew.  495]:  Buchan  v.  Sumner,  2  Barb.  Ch. 
(N.  Y.)  165,  47  Am.  Dec.  305  [citing  Townsend 
-'.  Devaynes,  cited  in  Mont.  Part.  App.  97]; 
Pierce  v.  Trigg,  10  Leigh  (Va.)  423.  And  see 
the  titles  Conversion  and  Reconversion,  vol. 
7,  p.  473;  Partnership. 

Not  Purchased  for  Partnership  Purposes.  —  The 
widow  is  entitled  to  dower  as  against  assignees 
under  a  joint  commission  of  bankruptcy  upon 
estates  purchased  with  the  partnership  fund, 
but  conveyed  to  one  partner  under  a  specific 
agreement  that  the  estates  should  be  his  and 
he  should  be  debtor  for  the  money.  Smith  v. 
Smith,  5  Ves.  Jr.  189. 

In  Lowe  v.  Lowe,  13  Bush  (Ky.)  688,  citing 
Collyer  on  Partnership,  §  149,  it  was  said: 
"  In  the  more  modern  English  cases  of  Ran- 
dall v.  Randall,  7  Sim.  271,  and  Cookson  v. 
Cookson,  8  Sim.  529,  the  prior  doctrine  of  the 
courts  on  this  subject  has  been  thought  to  be 
so  modified  as  to  render  it  necessary,  in  order 
that  partnership  land  may  be  converted  into 
personalty  beyond  what  is  necessary  for  part- 
nership purposes,  that  there  should  be  an  ex- 
press agreement  to  that  effect." 

2.  Canada    Doctrine.  —  In    re    Music  Hall 
Block,  8  Ont.  Rep.  225. 

3.  United  States  Doctrine  — Alabama. —  Brewer 
v.  Browne,  68  Ala.  |2io.  See  also  Espy  v. 
Comer,  76  Ala.  501. 

Arkansas.  —  Lenow  v.  Fones,  48  Ark.  557. 

Illinois.  —  Bopp  v.  Fox,  63  111.  540;  Simpson 
v.  Leech,  86  111.  286;  Strong  v.  Lord,  107  111. 
25:  Trowbridge  v.  Cross,  117  111.  110. 

Indiana.  —  Grissom  v.  Moore,  106  Ind.  296, 
55  Am.  Rep.  742. 

Kentucky.  —  Ratcliffe  v.  Mason,  92  Ky. 
190. 
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Maryland.  —  Goodburn  v.  Stevens,  5  Gill 
(Md.)  1. 

Massachusetts.  —  Dyer  v.  Clark,  5  Met. 
(Mass.)  562,  39  Am.  Dec.  697;  Wilcox  v.  Wil- 
cox, 13  Allen  (Mass.)  252. 

Michigan.  —  Free  v.  Beatley,  95  Mich.  426. 

Mississippi.  —  Markham  v.  Menett,  7  How. 
(Miss.)  437,  40  Am.  Dec.  76. 

Missouri.  —  Willet  v.  Brown,  65  Mo.  138,  27 
Am.  Rep.  265;  Young  v.  Thrasher,  115  Mo. 
222.    See  also  Shipp  v.  Snyder,  121  Mo.  155. 

New  Jersey.  —  Uhler  v.  Semple,  20  N.  J.  Eq. 
288;  Campbell  v.  Campbell,  30  N.  J.  Eq.  415. 

New  York.  —  Sage  v.  Sherman,  2  N.  Y.  432; 
Greenwood  v.  Marvin,  111  N.  Y.  423. 

North  Carolina.  —  Stroud  v.  Stroud,  Phil.  L. 
(61  N.  Car.)  525;  Summey  v.  Patton.  1  Winst. 
Eq.  (boB  N.  Car.)  52,  86  Am.  Dec.  451 ;  Sparger 
v.  Moore,  117  N.  Car.  449. 

Pennsylvania.  —  Foster's  Appeal,  74  Pa.  St. 
391,  15  Am.  Rep.  553. 

South  Carolina.  —  Bowman  v.  Bailey,  20  S. 
Car.  550. 

West  Virginia.  —  Martin  v.  Smith,  25  W.  Va. 
579- 

See  also  In  re  Ransom,  17  Fed.  Rep.  331; 
Clay  v.  Freeman,  118  U.  S.  97;  Loubat  v. 
Nourse,  5  Fla.  350.  Quare  in  Hughes  v. 
Allen,  66  Vt.  95.  And  see  the  titles  Conver- 
sion and  Reconversion,  vol.  7,  p.  472;  Part- 
nership. 

No  Right  of  Dower  until  After  Partnership  Set- 
tlement.  —  Copartnership  realty  is  not  real 
estate  in  equity  so  long  as  it  is  copartnership 
property,  and  it  remains  copartnership  prop- 
erty so  long  as  the  debts  of  the  copartnership 
are  unpaid  and  so  long  as  the  remainder  is 
not  apportioned  among  the  partners  according 
to  their  respective  interests.  And  so,  when  it 
has  become  necessary  to  appoint  a  receiver  for 
the  purpose  of  closing  up  a  partnership,  and 
the  receiver,  in  the  lifetime  of  one  of  the  part- 
ners and  before  the  affairs  of  the  partnership 
have  been  settled,  sells  the  copartnership 
realty,  such  realty  is  not  in  equity  real  estate 
to  which  the  right  of  dower  would  attach. 
Therefore,  the  wife  of  such  partner  has  no  in- 
choate interest  in  it,  as  such,  which  it  is  neces- 
sary for  her  to  release  to  a  purchaser.  Any 
rights  which  she  may  have  as  the  wife  of  such 
partner  cannot  attach  until  after  a  settlement 
of  all  the  partnership  affairs;  and  if,  for  the 
purpose  of  such  settlement,  it  has  become 
necessary  to  sell  the  realtv,  her  right  attaches, 
not  to  the  property  so  sold,  but  to  the  proceeds 
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Virginia  Rule.  —  But  in  Virginia  the  rule  laid  down  by  the  English  courts  has 
been  followed, 1 

Agreement  to  Convert.  —  The  members  of  a  partnership  may  expressly  agree  to 
convert  partnership  realty  into  personalty  for  all  purposes,  and  when  such  an 
agreement  has  been  made  there  can  be  no  dower  in  any  part  of  such  realty  or 
the  proceeds  thereof;  a  and  it  has  been  held  that  in  some  cases  such  an  agree- 
ment may  be  implied  with  the  same  effect  as  to  dower.3 

6.  Determinable  Estates  —  a.  By  Entry  of  the  Issue  in  Tail.  —  If  a  ten- 
ant in  tail  general  of  an  estate  convey  it  to  another  and  his  heirs,  the  grantee 
has  a  base  fee  determinable  on  the  death  of  the  tenant  in  tail  by  the  entry  of 
the  issue  in  tail,  and  the  wife  of  the  grantee  is  entitled  to  dower  in  this  estate.4 

/'.  By  Death  of  Tenant  in  Tail  Without  Issue. — The  surviving 
wife  of  a  donee  in  tail  is  entitled  to  dower,  although  by  the  death  of  her  hus- 
band without  issue  the  estate  tail  is  determined.  The  estate  tail  must,  how- 
ever, have  been  of  such  a  character  as  that  any  issue  which  the  wife  might 
have  had  by  the  marriage  might,  by  possibility,  have  inherited  it  as  heir  to 
her  husband.5 

c.  By  Exercising  Power  of  Appointment.  —  If  there  is  a  grant  to  one 
and  his  heirs  to  such  uses  as  he  shall  appoint  by  deed  or  will,  and  for  want  or 
in  default  of  and  in  the  meantime  and  until  appointment,  to  the  use  of  him- 
self, his  heirs  and  assigns,  forever,  and  he  makes  an  appointment  in  fee,  his 
wife  has  no  right  of  dower.    Before  such  appointment  he  has  a  vested  fee,  and 


thereof,  after  the  payment  of  all  claims,  both 
of  the  creditors  and  of  the  several  partners. 
Dawson  v.  Parsons,  10  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  428. 

Inchoate  Dower.  —  The  wife  of  a  partner  has 
an  inchoate  right  of  dower  in  the  real  estate  of 
the  partnership  upon  which  the  character  of 
personalty  has  not  been  purposely  impressed 
by  the  partners,  and  which  is  not  needed  to 
discharge  the  debts  of  the  partnership  or  to 
adjust  the  claims  of  the  partners  as  be- 
tween themselves.  Hale  v.  Plummer,  6  Ind. 
121. 

"  The  Manner  of  Its  Acquisition,  in  some  in- 
stances, has  determined  the  question  at  bar. 
If  the  realty  be  acquired  in  such  a  manner  as 
to  make  its  owners  tenants  in  common,  other 
than  that  arising  from  and  growing  out  of  the 
copartnership  in  such  a  case,  we  see  no  reason 
why  the  widow  should  not  be  entitled  to 
dower;  but  if  it  be  acquired  as  partnership 
property,  with  partnership  funds,  or  with 
funds  which  went  to  make  up  the  capital  stock 
of  the  partnership,  in  that  event  we  are  of 
opinion  that  the  widow  is  not  entitled  to  dower 
until  the  creditors  and  partners  are  satisfied." 
Drevvry  v.  Montgomery,  28  Ark.  256. 

1.  Virginia  Doctrine.  —  Pierce  v.  Trigg,  10 
Leigh  (Va.)423;  Parrish  v.  Parrish,  88  Va.  529; 
Deering  v.  Kerfoot,  89  Va.  491. 

2.  Express  Agreement.  —  Lowe  v.  Lowe,  13 
Bush  (Ky.)  688.  See  also  Greene  v.  Greene,  1 
Ohio  535,  13  Am.  Dec.  642. 

Illustration.  —  When  persons  form  a  partner- 
ship for  the  purpose  of  buying  and  selling 
land,  expressly  agreeing  that  the  title  to  the 
land  shall  be  held  by  a  trustee  and  that  he 
shall  sell  and  convey  a  clear  and  absolute  title, 
such  land  must  be  treated  as  personal  assets, 
not  only  so  far  as  the  rights  of  creditors  of  the 
partnership  are  involved,  but  so  far  as  is 
necessary  for  the  purpose  of  carrying  out  the 
provisions  of  the  partnership  contract.  Mal- 
lory  v.  Russell,  71  Iowa  63,  60  Am.  Rep.  776. 
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See  also  Coster  v.  Clarke,  3  Edw.  Ch.  (N.  Y.) 
428. 

3.  Implied  Agreement.  —  "The  agreement 
necessary  to  be  shown  may  be  either  express 
or  implied.  If  expressed,  of  course  no  diffi- 
culty can  arise;  but  if  no  agreement  be  ex- 
pressed, then  the  court  is  to  decide  on  all  the 
facts  whether  the  partners  intended  their  real 
estate  to  be  treated  as  part  and  parcel  of  their 
capital  stock,  not  only  for  the  purposes  of  the 
partnership,  but  for  all  purposes.  When  such 
an  agreement  or  intention  is  shown  from  the 
nature  of  the  partnership  business,  the  char- 
acter and  extent  of  the  real  estate  involved, 
and  the  partners'  mode  of  treating  and  consid- 
ering it,  it  should  be  held  to  be  personalty, 
not  only  for  partnership  purposes,  but  for  pur- 
poses of  distribution  also.  But  in  the  absence 
of  such  facts  and  circumstances  as  will  war- 
rant the  court  in  finding  that  it  was  intended 
or  agreed  by  the  partners  that  their  real  estate 
should  be  regarded  as  personalty  for  all  pur- 
poses, it  should  only  be  so  regarded  for  the 
purposes  of  the  partnership,  and  after  these 
are  answered  the  surplus  should  be  held  to  be 
real  estate  for  all  other  purposes."  Lowe  v. 
Lowe,  13  Bush  (Ky.)  688,  explaining  and  distin- 
guishing Cornwall  v.  Cornwall,  6  Bush  (Ky.) 
369,  and  Galbraith  v.  Gedge,  16  B.  Mon.  (Ky.) 
631.  See  also  Louisville  Bank  v.  Hall,  8  Bush 
(Ky.)  672. 

4.  Determinable  by  Entry  of  Issue  in  Tail.  — 

Whiting  v.  Whiting,  4  Conn.  179.  See  also 
Seymor's  Case,  10  Coke  95. 

5.  Determinable  by  Death  of  Tenant  in  Tail 
Without  Issue.  —  Chaplin  v.  Chaplin,  3  P. 
Wms.  229;  Northcut  v.  Whipp,  12  B.  Mon. 
(Ky.)65. 

Pennsylvania  Statute.  —  In  Smith's  Appeal,  23 
Pa.  St.  9,  it  was  held  that  under  the  Pennsyl- 
vania statute  the  widow  was  entitled  during 
her  life  to  one-half  of  the  real  estate  devised 
in  tail  to  her  husband,  although  he  died  with- 
out issue. 
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if  he  dies  without  exercising  such  power  of  appointment  his  wife  is  dowable.1 
d.  By  Executory  Devise.  —  It  is  now  well  settled  by  the  weight  of 
authority  that  where  there  is  a  devise  in  fee  simple  with  an  executory  devise 
over,  the  wife's  right  to  dower  attaches  on  the  first  estate  and  is  not  defeated 
on  its  determination.2 


1.  Determinable  by  Appointment.  —  Chinnubbee 
v.  Nicks.  3  Port.  (Ala.)  362.  To  the  same 
effect  are  Ray  v.  Pung,  5  B.  &  Aid.  561,  7  E. 
C.  L.  193:  Link  v.  Edmondson,  19  Mo.  487. 
See  also  Maundrell  v.  Maundrell,  10  Ves.  Jr. 
255- 

Illustration.  —  T.,  in  consideration  of  twenty 
thousand  dollars,  paid  by  A.  P.,  conveyed  to 
R.  C,  in  fee,  a  tract  of  land,  "  in  trust  for  the 
use  of  said  A.  P.,  his  heirs  and  assigns  for- 
ever, and  to  permit  the  said  A.  P.  to  have  and 
possess  the  same,  and  to  enjoy  the  profits 
thereof,  and  in  trust  to  convey  the  same  to 
such  person  or  persons  as  the  said  A.  P.  shall, 
by  deed  or  will,  or  other  writing  under  his 
hand,  direct  and  appoint."  It  was  held  that 
A.  P.  took,  under  the  statute  of  uses,  at  least 
a  qualified  or  determinable  fee  in  the  land, 
and,  never  having  exercised  the  power  of 
appointment,  that  his  widow  was  entitled  to 
dower  in  the  premises.  Peay  v.  Peay,  2  Rich. 
Eq.  (S.  Car.)  409. 

Where  there  is  an  express  estate  f  jr  .ife  to 
one  and  power  to  him  to  appoint  the  estate 
among  certain  persons,  the  first  taker  gets  but 
an  estate  for  life  and  his  widow  is  not  entitled 
to  dower.  Alexander  v.  Cunningham,  5  Ired. 
L.  (27  N.  Car.)  430.  See  also  Thompson  v. 
Vance,  1  Mete.  (Ky.)  670. 

2.  By  Executory  Devise.  —  Smith  v.  Spencer, 
2  Jur.  N.  S.  778;  Northcut  v.  Whipp,  12  B. 
Mon.  (Ky.)  65;  Kennedy  v.  Kennedy,  29  N.  J. 
L.  185;  Pollard  v.  Slaughter,  92  N.  Car.  72,  53 
Am.  Rep.  402;  Evans  v.  Evans,  9  Pa.  St.  190; 
Lovett  v.  Lovett,  10  Phila.  (Pa.)  537,  31  Leg. 
Int.  (Pa.)  349.  See  also  Hatfield  v.  Sneden,  54 
N.  Y.  280,  reversing  42  Barb.  (N.  Y.)  615,  and 
disapproving  VVeller  v.  Weller,  28  Barb.  (N.  Y.) 
588.    And  see  the  title  Curtesy,  vol.  8,  p.  519. 

Illustrations.  —  In  Moody  v.  King,  2  Bing. 
447,  9  E.  C.  L.  475,  approving  Buckworth  v. 
Thirkell,  3  B.  &  P.  652,  note,  the  testator  de- 
vised all  his  houses  and  lands  lo  W.  F.  and  his 
heirs  forever,  and  it  was  provided  that  if  W. 
F.  should  have  no  issue  the  said  estate  was, 
on  the  decease  of  W.  F.,  to  become  the  prop- 
erty of  the  heir  at  law.  W.  F.,  who  was 
seized  under  the  will,  and  married,  having 
died  without  issue,  it  was  held  that  the  lands 
and  tenements  were  subject  to  dower  for  his 
widow.  Best,  C.  J.,  said:  "  If  there  is  any 
right  that  ought  to  be  favored  in  a  court  of 
justice  it  is  the  widow's  right  to  an  independ- 
«nt  maintenance;  but  this  right  is  to  be 
attempted  to  be  got  rid  of  by  a  technical  argu- 
ment, by  a  mere  quibble  on  words.  It  is  ad- 
mitted that  when  an  estate  in  fee  is  given  to  a 
man  if  he  has  children,  his  wife  will  be  en- 
titled to  dower  although  he  has  no  child;  but 
it  is  insisted  that  if  an  estate  in  fee  be  given 
him  without  any  such  condition,  and  it  is 
afterwards  added  that  if  he  has  no  children  at 
the  time  of  his  death  then  the  estate  shall  go 
to  A  B,  his  wife  is  not  dowable.  This  distinc- 
tion is  unworthy  of  a  science  which  is  to  settle 
equitably  the  rights  of  the  subjects  of  this 
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country.  The  rule  of  law,  as  given  us  by 
Littleton,  is  simple  and  just.  (Section  53.) 
'  When  the  husband  is  seized  of  such  an  estate 
in  tenements,  etc.,  so  as  by  possibility  it  may 
happen  that  the  wife  may  have  issue  by  her 
husband,  and  that  the  same  issue  may  by  pos- 
sibility inherit  the  same  tenements  of  such  an 
estate  as  rhe  husband  hath,  as  heir  to  the  hus- 
band of  such  tenements,  she  shall  have  her 
dower,  otherwise  not.'  "  Followed  in  Smith  v. 
Spencer,  2  Jur.  N.  S.  778. 

A  conveyed  all  his  property,  real  and  per- 
sonal, to  his  natural  son  B,  by  deed  to  take 
effect  after  his  death,  but  if  his  son  should  die 
without  any  heir  of  his  body  then  the  whole  of 
the  then  remaining  property  to  be  equally 
divided  between  the  children  of  his  three 
brothers.  A  kept  possession  of  the  property 
until  his  death,  leaving  a  will  by  which  he 
confirmed  the  deed.  B  died  without  leaving 
heirs  of  his  body,  but  leaving  a  wife  alive.  It 
was  held  that  the  widow  of  B  was  entitled  to 
dower.  Milledge  v.  Lamar,  4  Desaus.  (S. 
Car.)  617. 

H.  by  his  will  gave  certain  lands,  which  he 
described,  to  his  sons  J.  and  D.;  and  by  an- 
other clause  he  said  that  if  his  son  J.  should 
die  without  issue,  he  gives  certain  part  of  the 
land  given  to  him  to  D.;  and  if  both  of  his 
sons  should  die  without  issue,  then  all  of  the 
aforesaid  lands  should  go  to  his  daughters, 
naming  them.  J.  died  without  children,  and 
the  lands  went  into  the  possession  of  D.;  and 
D.  afterwards  died  without  children,  leaving 
a  widow,  to  whom  by  his  will  he  left  all  his 
estate,  and  appointed  her  his  executrix.  He 
owned,  however,  only  personal  estate.  More 
than  a  year  after  D.'s  will  was  admitted  to 
probate,  his  widow  filed  her  bill  against  the 
executory  devisees  of  H.,  to  recover  dower  in 
the  lands  which  had  come  to  D.  under  the 
will.  It  was  held  that  the  widow  of  D.  was 
entitled  to  dower  in  the  said  lands.  Jones  v. 
Hughes,  27  Gratt.  (Va.)  ^bo^folloived  in  Medley 
v.  Medley,  27  Gratt.  (Va.)  568,  and  both  cases 
distinguished  in  Carr  v.  Porter,  33  Gratt.  (Va.) 
278. 

A  testator  devised  as  follows:  "  I  give  and 
devise  to  my  son  John  all  my  land  and  real 
estate  where  I  now  dwell  on,  *  *  *  unto  him, 
his  heirs  and  assigns  forever,  though  with  this 
proviso,  if  he  shall  again  become  compos  mentis, 
and  be  of  sound  mind  and  understanding  and 
capable  of  taking  care  of  a  family,  or  should 
obtain  lawful  issue  who  shall  be  compos  mentis; 
but  for  want  of  that,  then  my  said  son  Abra- 
ham shall  have  all  the  lands  devised  to  my  son 
John,  to  him  the  said  Abraham  and  tc  his 
heirs."  John  remained  during  bis  lifetime 
non  compos,  and  on  the  testator's  decease  Abra- 
ham look  possession  of  the  premises,  and  died 
seized  in  the  lifetime  of  John.  Abraham  took 
such  an  estate  of  inheritance  under  this  devise 
as  entitled  his  wife  to  dower  in  the  premises. 
Jackson  v.  Kip,  8  N.  J.  L.  241. 

Doctrine  Denied.  —  A.,  in  his  will,  devised  his 
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7.  Equitable  Estates  —  a.  In  General.  —  The  familiar  rule  of  equity  that 
all  the  incidents  of  legal  estates  shall  attach  and  apply  to  equitable  estates  did 
not,  at  common  law,  include  the  right  of  dower.  This  exception,  it  is  said, 
was  contrary  to  all  the  analogies  of  legal  and  equitable  estates,  and  if  it  were 
now  open  to  question  would  be  no  longer  recognized.*  It  has  been  changed 
in  England,  Canada,  and  most  of  the  United  States.'2 


lands  to  his  wife  during  her  natural  life,  and  at 
her  death  "  unto  my  eldest  son,  T.,  and  his 
lawful  male  issue,  and  in  case  my  said  son  T. 
should  die  leaving  no  lawful  male  issue,  or, 
leaving  such  male  issue,  the  same  should  be- 
come extinct  before  he  or  they  shall  arrive  at 
the  age  of  twenty-one  years,  and  likewise  leav- 
ing no  male  issue,  then,  and  in  that  case,  my 
will  and  desire  is  that  said  estate,  with  the 
property  named  and  devised  to  my  said  wife, 
shall  become  the  property  of  my  son  D.,  to 
descend  to  the  lawful  male  issue  of  him  my 
said  son  D."  After  the  death  of  the  widow, 
T.  entered  and  took  possession  of  the  land,  and 
so  remained  until  his  death,  leaving  a  daugh- 
ter the  fruit  of  his  marriage,  but  never  having 
had  any  male  issue.  Four  years  after  his 
death,  said  D.  entered  into  possession,  and  so 
remained  until  his  death.  The  widow  of  T. 
brought  an  action  to  recover  her  dower,  but  it 
was  held  that  she  could  not  recover.  Stone, 
J.,  reviewing  and  discussing  the  authorities 
upon  this  subject,  said:  "Any  attempt  to 
maintain  a  distinction  between  the  claim  of 
dower  or  curtesy,  when  the  inheritance  in  an 
estate  tail  has  failed,  and  a  limitation  over  has 
taken  effect,  per  formam  doni,  and  the  same 
result  when  an  estate  in  fee  has  been  deter- 
mined by  the  happening  of  the  event  upon 
which  a  conditional  limitation  over  was  made 
to  take  effect,  by  the  terms  of  the  instrument 
creating  the  title,  is  too  artificial  and  technical 
to  command  our  assent.  Dower  is  a  derivative 
estate;  it  is  derived  from  the  estate  of  the 
husband.  It  is  the  creature  of  the  law,  not  of 
contract.  While  the  husband  lives  there  is  no 
estate  in  dower.  It  is  an  interest,  carved  out 
of  or  abstracted  from  the  inheritance;  or  out 
of  the  estate  of  the  husband's  alienee,  if  the 
widow  survives  and  has  not  relinquished  her 
dower.  The  husband,  by  any  conveyance 
made  or  recovery  suffered  by  him,  cannot  bar 
or  impair  her  right.  When,  however,  by  the 
very  terms  of  the  conveyance  or  devise,  legal 
in  form  and  purpose,  the  estate  of  the  husband 
expires  with  him,  cutting  off  per  formam  doni 
the  heritable  quality  of  his  estate,  and  the  title 
passes  to  another  as  purchaser  by  a  valid 
limitation  over,  the  primitive  estate  is  gone, 
and  there  is  nothing  left  from  which  dower 
can  be  derived."  Edwards  v.  Bibb,  54  Ala. 
475,  79  Ala.  437.    See  also  4  Kent's  Com.  50. 

1,  Common-law  Doctrine.  —  Godwin  v.  Wins- 
more,  2  Atk.  525  [disapproving  Banks  v.  Sut- 
ton, 2  P.  Wms.  700];  filakeney  v.  Ferguson, 
20  Ark.  547;  Bowen  v.  Collins,  15  Ga.  100; 
M'Mahan  v.  Kimball,  3  Blackf.  (Ind.)  1;  Ste- 
vens v.  Smith,  4  J.  J.  Marsh.  (Ky.)  64,  20  Am. 
Dec.  205;  Hamlin  v.  Hamlin,  19  Me.  141; 
Mann  v.  Edson,  39  Me.  25;  Bank  of  Com- 
merce v.  Owens,  31  Md.  320,  1  Am.  Rep.  60; 
Reed  v.  Whitney,  7  Gray  (Mass.)  533;  Knick- 
erbacker  v.  Seymour,  46  Barb.  (N.  Y.)  198; 
Garretson  v.  Brien,  3  Heisk.  (Tenn.)  534;  Clai- 
borne v.  Henderson,  3  Hen.  &  M.  (Va.)  322. 


162 


Statute  of  Uses.  —  "The  statute  of  Henry 
VIII.,  commonly  called  the  statute  of  uses, 
changes  uses  into  legal  estates.  The  conse- 
quence was  that  the  widow  became  entitled  to 
dower  out  of  all  those  estates  that  had  been 
converted  into  legal  estates  by  the  operation 
of  the  statute."  Gillespie  v.  Somerville,  3, 
Stew.  &  P.  (Ala.)  447- 

Before  the  statute  of  uses,  neither  the  wife 
of  the  feoffee  to  uses  nor  the  wife  of  the  cestui 
que  use  was  entitled  to  dower  in  the  estate  so 
held.  Stevens  v.  Smith,  4  J.  J.  Marsh.  (Ky.) 
64,  20  Am.  Dec.  205. 

In  Oregon  there  is  no  dower  in  an  equity. 
Whiteaker  v.  Vanschoiack,  5  Oregon  113,  fol- 
lowing Farnum  v.  Loomis,  2  Oregon  29. 

Delaware  Doctrine.  —  "In  this  state  a  widow- 
is  not  dowable  out  of  an  equitable  estate  of  a 
husband  except  in  intestate  lands.  Our  intes- 
tate law  allows  to  the  widow  dower,  or,  more 
properly  speaking,  her  '  thirdsi'  out  of  any 
estate  in  lands,  legal  or  equitable,  which  de- 
scend to  the  heir  at  law,  the  policy  of  this 
statute  being  to  place  the  widow  on  an  equal 
footing  with  the  heir.  But  for  all  other  cases, 
the  right  of  dower  is  defined  by  the  statute  of 
1816  (Rev.  Code,  c.  87,  §  1),  which  gives  dower 
only-when  the  husband  shall  die  '  seized  of  an 
estate  of  inheritance  in  any  lands  or  tenements 
within  this  state,'  etc.  The  term  '  seized,' 
here  used,  has  always  been  construed,  in  its 
common-law  sense,  as  applicable  to  legal 
estates  only,  and  the  statute  has  been  received 
as  a  declaration  only  of  the  common-law  rule 
of  dower.  *  *  *  But  it  is  equally  well  set- 
tled in  this  state  that  a  widow  is  dowable  out 
of  an  equity  of  redemption,  except  as  against 
the  mortgagee  and  his  assigns,  and  that 
whether  the  mortgage  have  been  given  prior 
to  the  marriage  or  after  the  marriage,  the 
wife  joining  in  it."  Cornog  v.  Cornog,  3  Del. 
Ch.  407. 

2.  Present  Doctrine  —  England.  —  Smith  v. 
Spencer,  2  Jur.  N.  S.  778. 

Canada.  —  Sheppard  v.  Sheppard,  14  Grant's 
Ch.  (U.  C.)  174. 

United  States.  —  In  re  Ransom,  17  Fed.  Rep. 
331- 

Alabama.  —  Pettus  v.  McKinney,  74  Ala. 
108;  Gillespie  v.  Somerville,  3  Stew.  &  P. 
(Ala.)  447. 

Arkansas.  —  Kirby  v.  Vantrece,  26  Ark.  368. 

Illinois.  —  Nicoll  v.  Ogden,  29  111.  323,  81 
Am.  Dec.  311;  Nicoll  v.  Miller,  37  111.  387; 
Atkin  v.  Merrell,  39  111.  62;  Tink  v.  Walker- 
148  111.  234. 

Iowa.  —  Barnes  v.  Gay,  7  Iowa  26. 

Kentucky.  —  Gully  v.  Ray,  18  B.  Mon.  (Ky.) 
107;  Bailey  v.  Duncan,  4  T.  B.  Mon.  (Ky.) 
256. 

Massachusetts.  —  Reed  v.  Whitney,  7  Gray 
(Mass.)  533.  ' 

Missouri.  —  Link  v.  Edmondson,  19  Mo.  4S7; 
Hart  v.  Logan,  49  Mo.  47;  Davis  v.  Evans, 
102  Mo.  164;  Hall  v.  Smith,  103  Mo.  289;  Jar- 
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Possession  of  Husband  at  Time  of  Death  Necessary.  —  In  some  jurisdictions  the  wife's 
right  to  dower  in  the  equitable  estate  of  her  husband  exists  only  when  the 
husband  is  possessed  of  such  estate  at  the  time  of  his  death,  and  if  during 
the  marriage  he  parts  with  such  estate,  though  without  the  concurrence  of  his 
wife,  she  will  be  deprived  of  her  claim  to  dower  though  she  survives  him.1 

b.  Equity  of  Redemption.  —  The  wife's  right  to  dower  in  an  equity  of 
redemption  will  be  fully  discussed  elsewhere  in  this  work.* 

c.  Imperfect  Equity.  —  In  some  jurisdictions  the  rule  has  been  laid 


boe      Hey,  122  Mo.  341;  Howell  v.  Jump,  140 
Mo.  441. 

New  Jersey.  —  Yeo  v.  Mercereau,  18  N.  J.  L. 
387. 

New  York.  —  Church  v.  Church,  3  Sandf. 
Ch.  (N.  Y.)  434;  Matter  of  McKay,  5  Misc. 
Rep.  (N.  Y.  Surrogate  Ct.)  123. 

North  Carolina. — Caroon  v.  Cooper,  63  N. 
Car.  386;  Thompson  v.  Thompson,  1  Jones  L. 
(46  N.  Car.)  430;  Fortune  v.  Watkins,  94  N. 
Car.  304. 

Pennsylvania. — Shoemaker  v.  Walker,  2  S.  & 
R.  (Pa.)  554;  Kelly  v.  Mahan,  2  Yeates  (Pa.) 
515;  Jones  v.  Patterson.  12  Pa.  St.  149. 

Tennessee. — Thompson  v.  Cochran,  7 
Humph.  (Tenn.)  72,  46  Am.  Dec.  68;  Gwynne 
v.  Estes,  14  Lea  (Tenn.)  662. 

Virginia.  —  Rowton  v.  Rowton,  1  Hen.  & 
M.  (Va.)  92. 

And  see  infra,  this  section,  Mortgaged  Lands. 

English  Statute.  —  Under  Stat.  3  &  4  Wm. 
IV.,  c.  105,  which  provides  that  "  where  the 
husband  should  die  beneficially  entitled  to  any 
land,  for  an  interest  that  should  be  an  estate 
of  inheritance  in  possession,  then  his  widow 
should  be  entitled  to  dower,"  there  is  dower 
in  an  equitable  estate.  Smith  v.  Spencer,  2 
Jur.  N.  S.  778. 

Not  Applicable  to  Free  Bench. —  In  Smiths. 
Adams,  5  DeG.  M.  &  G.  712,  it  was  held  that 
the  Dower  Act  (3  &  4  Wm.  IV.,  c.  105)  did 
not  apply  to  free  bench,  and  that  when  the 
purchaser  of  a  copyhold  held  of  a  manor,  the 
custom  of  which  entitled  widows  of  the  copy- 
holders to  free  bench  in  one  moiety  of  the 
lands  of  which  the  husbands  died  seized,  took 
a  surrender,  but  died  before  admittance,  his 
widow  was  not  entitled  to  free  bench  at  law  or 
in  equity. 

1.  No  Dower  Unless  Husband  Possessed  at  Time 
of  Death — United  Stales.  —  In  re  Ransom,  17 
Fed.  Rep.  331,  construing  the  New  York 
statute. 

Kentucky.  —  Hamilton  -•.  Hughes,  6  J.  J. 
Marsh.  (Ky.)  581;  Lawson  v.  Morton,  6  Dana 
(Ky.)  472;  Heed  v.  Ford,  16  B.  Mon.  (Ky.) 
114;  Gully  v.  Ray,  18  B.  Mon.  (Ky.)  107. 

Maryland.  —  Hopkins  v.  Frey,  2  Gill  (Md.) 
359;  Miller  v.  Stump,  3  Gill  (Md.)  304;  Lynn 
v.  Gephart,  27  Md.  547;  Glenn  v.  Clark,  53 
Md.  580;  Rabbitt  v.  Gaither,  67  Md.  94;  Purdy 
v .  Purdy,  3  Md.  Ch.  547.  Sec  also  Steuart  v. 
Beard,  4  Md.  Ch.  319.  Compare  Bank  of  Com- 
merce v.  Owens,  31  Md.  320,  I  Am.  Rep. 
60. 

New  York.  —  Hawley  v.  James,  5  Paige  (N. 
Y.)  318;  Hicks  v.  Stebbins,  3  Lans.  (N.  Y.) 
39- 

Ohio.  —  Smiley  v.  Wright,  2  Ohio  506; 
Miller  v.  Wilson,  15  Ohio  108;  Ran  -is  v.  Ken- 
dall. 15  Ohio  671;  Abbott  v.  Bosworth,  36  Ohio 
St.  605. 
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Canada.  —  Smith  v.  Smith,  3  Grant's  Ch.  (U. 
C.)45l;  Re  Croskery,  16  Ont.  Rep.  207. 
Executory  Contract  to  Convey  Will  Not  Defeat. 

—  "  In  the  cases  which  have  been  decided  in 
this  state  since  the  Act  of  1818,  c.  193.  which 
gives  the  wife  dower  in  an  equitable  estate, 
the  wife  was  denied  her  dower  because  the 
husband's  estate  was  divested  during  his  life- 
time. No  case  has  been  decided  in  which  it 
has  been  held  that  a  mere  executory  contract 
to  convey  by  the  husband  has  had  the  effect  to 
defeat  the  dower,  and  certainly  no  case  can  be 
found  in  which  the  wife's  right  to  dower  in  a 
legal  estate  of  inheritance  in  the  husband, 
either  in  deed  or  in  law,  has  been  defeated  by 
the  act  of  the  husband  without  the  concurrence 
of  the  wife,  where  the  act  was  performed  after 
the  inception  of  the  right  of  dower."  Bowie 
v.  Berry,  3  Md.  Ch.  359. 

Fraudulent  Deed  Set  Aside. —  In  Maryland, 
where  an  equitable  interest  passes  free  of 
dower  by  the  conveyance  of  the  husband 
alone,  a  voluntary  conveyance  of  such  interest 
may  be  set  aside  for  fraud.  See  Rabbitt  v. 
Gaither,  67  Md.  94. 

Canada  Statute  —  Equity  of  Redemption. —  In 
Jte  Croskery,  16  Ont.  Rep.  207,  reviewing  and 
discussing  the  previous  cases  upon  the  ques- 
tion, it  was  held  that  by  the  Canada  statute 
(42  Vict.,  c.  22,  §  1)  which  provides  that  "  no 
bar  of  dower  contained  in  any  mortgage 
*  *  *  shall  operate  to  bar  such  dower  to 
any  greater  extent  than  shall  be  necessary  to 
give  full  effect  to  the  rights  of  the  mort- 
gagee," if  a  wife  joins  in  her  husband's  mort- 
gage merely  as  security  to  the  mortgagee,  she 
parts  with  her  dower  so  far  only  as  may  be 
necessary  for  that  purpose,  and  in  order  that 
a  subsequent  alienee  of  the  husband  may  take 
the  equity  of  redemption  free  from  the  wife's 
claim  of  dower  the  wife  must  also  join  in  the 
conveyance  to  such  alienee.  Boyd,  C,  said: 
"And  so  I  work  round  again  to  the  position 
with  which  I  started,  that  these  are  unique 
provisions  regulating  the  wife's  dower  in  the 
legal  estate  which  she  has  barred  in  a  mort- 
gage for  her  husband's  benefit,  and  as  to 
which  her  rights  accrue  or  rather  enlarge  to 
their  original  extent  the  moment  a  sale  is  had 
for  the  purpose  of  satisfying  the  mortgage. 
There  is  thus  a  sharp  distinction  made  in  the 
act  between  this  dower  and  that  which  is 
given  by  section  1  in  respect  of  a  mere  equi- 
table estate;  for  by  that  section  such  equitable 
dower  arises  and  attaches  1  at  the  time  of  the 
husband's  death  and  not  before.'  For  which 
reason  it  is  possible  for  the  husband  to  prevent 
its  now  existing,  by  disposing  of  the  estate  be- 
fore his  death."  See  also  Forrest  v.  Laycock, 
18  Grant's  Ch.  (U.  C.)  611. 

2.  See  infra,  this  section,  Mortgaged  Lands  ; 
and  see  the  title  EQUITY  oi-  REDEMPTION, 
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down  that  there  is  no  dower  in  an  imperfect  equity;1  and  it  has  been  said 
that  in  order  to  entitle  the  widow  to  dower,  the  husband  must  at  some  time 
tin rint;  coverture  have  been  seized  of  an  equitable  estate  of  inheritance  in  the 
property;  that  is,  an  equitable  title  to  the  property  must  have  presently 
existed  in  him,  which  title,  had  he  died  at  the  moment,  would  have  descended 
to  his  heirs  at  law  as  real  estate  instead  of  going  to  his  personal  representa- 
tives as  a  chattel  interest  or  chose  in  action.3 

Contract  of  Purchase  —  Assignment.  —  It  has  been  decided  that  if  the  husband, 
before  he  has  made  full  payment  and  before  he  is  able  to  enforce  a  conveyance 
of  the  land,  assigns  his  interest,  his  widow  is  not  entitled  to  dower  in  such 
land.3 

Purchase  Money  Not  Paid.  —  And  it  has  also  been  held  that  where  there  is  a 
contract  of  purchase  and  the  purchaser  has  not  paid  the  entire  purchase  money 
in  his  lifetime,  and  so  has  not  become  invested  with  an  equitable  fee,  no  right 
of  dower  attaches  at  his  death.4 

d.  Money.  —  Where  land  is  sold  for  division  among  the  heirs,5  or  under 
the  direction  of  a  will,6  or  by  order  of  court  to  make  assets  to  pay  debts,7  or 
under  a  mortgage,8  the  widow  is  dowable  of  the  proceeds,  the  money  stand- 
ing in  the  place  of  the  land. 

8.  Mortgaged  Lands  —  a.  In  General.  —  When  a  mortgage  upon  land  has 
been  executed  by  the  husband  before  marriage,  or  by  him  with  the  joinder  of 
his  wife  during  marriage,  the  right  of  dower  is  subject  to  such  mortgage;  but 
as  against  all  persons  except  the  mortgagee  and  those  claiming  under  him, 
the  widow  is  entitled  to  dower.9    If  the  wife  does  not  join  in  a  mortgage 


1.  No  Dower  in  an  Imperfect  Equity.  —  Gilles- 
pie v.  Somerville,  3  Stew.  &  P.  (Ala.)  447; 
Edmondson  v.  Montague,  14  Ala.  370;  Crabb 
v.  Pratt,  15  Ala.  843;  Steele  v.  Magie,  48  111. 
396;  Pugh  v.  Bell,  2  T.  B.  Mon.  (Ky.)  125,  15 
Am.  Dec.  142;  Worsham  v.  Callison,  49  Mo. 
206. 

2.  Nicoll  v.  Ogden,  29  111.  323,  81  Am.  Dec. 
311;  Nicoll  v.  Todd,  70  III.  295;  Tink  v. 
Walker,  148  111.  234. 

3.  Contract  of  Purchase  Assigned.  —  Owen  v. 
Robbins,  19  111.  545;  Woolley  v.  Magie,  26  111. 
526;  Stow  v.  Steel,  45  111.  328;  Taylor  v. 
Kearn,  68  111.  339;  Morse  v.  Thorsell,  78  111. 
600;  Hamilton  v.  Hughes,  6  J.  J.  Marsh.  (Ky.) 
581;  Worsham  v.  Callison,  49  Mo.  206.  Com- 
pare James  v.  Upton,  (Va.  1898)  31  S.  E.  Rep. 
255- 

4.  Purchase  Money  Unpaid.  —  Lewis  v.  Moor- 
man, 7  Port.  (Ala.)  522;  Boyd  v.  Harrison,  36 
Ala.  533;  Lipscomb  v.  De  Lemos,  68  Ala.  592; 
Greenbaum  v.  Austrian,  70  111.  591;  Walters 
v.  Walters,  132  111.  467;  Pugh  v.  Bell,  2  T.  B. 
Mon.  (Ky.)  125,  15  Am.  Dec.  142. 

Lands  Held  by  Parol  Purchase.  —  When  the 
husband  was  possessed  of  land  under  a  parol 
contract  and  had  paid  only  a  small  portion  of 
the  purchase  money,  his  widow  is  not  entitled 
to  dower  under  section  2398  of  the  Code  of 
Tennessee,  providing  that  widows  may  be  en- 
dowed of  lands  of  which  their  husbands  were 
equitable  owners;  first,  because,  his  contract  of 
purchase  being  void  by  the  statute  of  frauds, 
he  acquired  no  title  whatever,  and  second,  be- 
cause, not  having  paid  for  the  land,  he  was  not 
the  equitable  owner.  Lane  v.  Courtney,  t 
Heisk.  (Tenn.)  331. 

Contrary  Doctrine.  —  In  Hart  v.  Logan,  49 
Mo.  47,  it  was  held  that  under  Rev.  Code  Mis- 
fouri,  1845,  p.  430,  §  1,  though  only  a  part  of 
the  purchase  money  had  been  paid  by  the  hus- 


band, and  only  a  title  bond  taken  by  him,  the 
vendor  stood  seized  to  his  use,  and  his  wife, 
after  his  death,  might  compel  a  sale  of  the 
land  to  pay  the  vendor,  and  take  dower  in  the 
surplus. 

In  Thompson  v.  Thompson,  1  Jones  L.  (46 
N.  Car.)  430,  it  was  held  that  under  the  Act  of 
1828  providing  that  a  widow  is  entitled  to 
dower  in  an  "  equity  of  redemption  or  other 
equitable  or  trust  estate  in  fee,  of  which  her 
husband  dies  seized,"  where  the  husband 
bought  land  and  was  let  into  possession,  and 
died,  leaving  a  part  of  the  purchase  money 
unpaid,  and  without  taking  a  conveyance 
therefor,  his  widow  was  entitled  to  dower. 
Followed  in  Klutts  v.  Klutts,  5  Jones  Eq.  (58 
N.  Car.)  80;  Caroon  v.  Cooper,  63  N.  Car.  386. 

5.  Division  Sale.  —  Chaney  v.  Chaney,  38 
Ala.  35. 

6.  Sale  under  a  Will.  —  Cook  v.  Cook,  20  N. 
J.  Eq.  375. 

7.  Sale  to  Make  Assets.  —  Schmitt  v.  Willis, 
40  N.  J.  Eq.  515. 

8.  Sale  under  a  Mortgage.  —  Harrow  v.  John- 
son, 3  Mete.  (Ky.)  578;  Rands  v.  Kendall,  15 
Ohio  671;  Chaffee  v.  Franklin,  11  R.  I.  578. 
And  see  infra,  this  section,  Mortgaged  Lands  — 
Dower  in  the  Surplus  A fter  Faying  Mortgage 
Debt. 

9.  General  Bule  as  to  Mortgaged  Lands  —  A  la- 

bama.  —  Fry  v.  Merchants'  Ins.  Co.,  15  Ala. 
810. 

Arkansas.  —  Hewitt  v.  Cox,  55  Ark.  225. 

Illinois.  —  Cox  v .  Garst,  105  111.  342. 

Indiana.  —  Watson  Clendennin,  6  Blackf. 
(Ind.)  477;  Hunsucker  v.  Smith,  49  Ind.  114. 

Maine.  —  Smith  v.  Eustis,  7  Me.  41;  Carll 
v.  Butman,  7  Me.  103. 

Maryland.  —  Mantz  v.  Buchanan,  1  Md.  Ch. 
202. 

Massachusetts.  —  Sargeant  v.  Fuller,  105 
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given  by  the  husband  during  coverture,  her  dower  is  not  subject  to  such  mort- 
gage, unless  such  mortgage  is  given  to  secure  the  purchase  money  of  the  land 
mortgaged.1 


Mass.  119;  Brown  v.  Lapham,  3  Cush.  (Mass.) 
551;  McCabe  v.  Bellows,  7  Gray  (Mass.)  148, 
66  Am.  Dec.  467. 

Arew  Hampshire.  —  Robinson  v.  Leavitt,  7  N. 

H.  102;  Rossiter v.  Cossit,  15  N.  H.  38;  Norris 
v.  Morrison,  45  N.  H.  490. 

New  York.  —  Wheeler  v.  Morris,  2  Bosw. 
(N.  Y.)  524;  Van  Duyne  v.  Thayre,  14  Wend. 
(N.  Y.)  234;  Smith  v.  Gardner,  42  Barb.  (N. 
Y.)  356;  Bell  v.  New  York,  10  Paige  (N.  Y.)  49. 

Ohio. — St.  Clair  v.  Morris,  9  Ohio  15,  34 
Am.  Dec.  415;  Rands  v.  Kendall,  15  Ohio  671; 
Baker  v.  Fetters,  16  Ohio  St.  596.  See  also 
Dwyer  v.  Garlough,  31  Ohio  St.  158;  Black  v. 
Kuhlman,  30  Ohio  St.  196. 

Rhode  Island.  —  Mathewson  v.  Smith,  1  R. 

I.  22:  Peckham  v.  Had  wen,  8  R.  I.  160. 
South  Carolina.  —  Klinck  v.  Keckley,  2  Hill 

Eq.  (S.  Car.)  250. 

Virginia.  —  Heth  v.  Cocke,  1  Rand.  (Va.) 
344- 

And  see  supra,  this  title,  Requisites  of  Dower 

—  Seizin  of  the  Husband — Purchase-money 
Mortgage;  and  the  title  Equity  of  Redemp- 
tion. 

A  Mortgagor  in  Possession  being  seized  of  the 
legal  title  to  the  mortgaged  premises  until 
condition  broken,  and  even  then  as  against 
all  persons  except  the  mortgagee,  the  widow 
of  a  deceased  mortgagor  is  entitled  to  dower 
therein.    Carter  v.  Goodin,  3  Ohio  St.  76. 

Deed  of  Trust.  —  The  right  of  dower  is  sub- 
ordinate to  a  deed  of  trust  executed  by  the 
husband  before  his  marriage,  to  secure  his 
debts.    Ready  v.  Hamm,  46  Miss.  422. 

Land  Conveyed  to  Mortgagee  by  a  Commissioner. 

—  A  person  having  executed  a  mortgage  in  fee 
on  his  estate  married,  and  afterwards  died 
without  having  redeemed  the  mortgage.  Two 
of  the  three  payments  to  secure  which  the 
mortgage  was  given  were  due  and  unpaid  at 
the  time  of  the  mortgagor's  death.  The  widow 
caused  her  dower  in  the  estate  to  be  assigned 
to  her,  by  a  commissioner,  under  the  statute. 
The  mortgagee  filed  a  bill  in  chancery  against 
the  heir  and  personal  representative  of  the 
mortgagor,  for  a  foreclosure  and  sale  of  the 
mortgaged  premises;  and  a  decree  was  ren- 
dered for  the  complainant  by  an  agreement  of 
the  parties.  This  decree  required  that  the 
premises  should  be  exposed  to  sale  by  a  com- 
missioner according  to  law,  and  that  if  they 
would  not  sell  for  a  sufficient  sum  to  pay  the 
mortgage  money  and  costs,  they  should  be  de- 
livered to  the  mortgagee  in  full  satisfaction 
of  the  debt.  The  commissioner  afterwards, 
not  being  able  to  sell  the  premises  for  a  suffi- 
cient sum  to  pay  the  mortgage  money,  con- 
veyed them  to  the  mortgagee,  according  to  the 
direction  of  the  decree.  It  was  held  that  the 
widow  of  the  mortgagor  was  not.  under  these 
circumstances,  entitled  to  dower  in  the  prem- 
ises.   M'Mahan  v.  Kimball,  3  Blackf.  (Ind.)  1. 

Fraudulent  Mortgage.  —  If  the  husband  gives 
a  fraudulent  mortgage  to  defeat  the  wife's 
right  of  dower,  it  is  void  as  to  that  right  and 
as  to  creditors.  Killinger  v.  Reidenhauer,  6 
S.  &  R.  (Pa.)  531.  See  generally  the  title 
Fraudulent  Sales  and  Conveyances. 


Inoperative  Mortgage.  —  A  renunciation  of 
dower  is  not,  it  seems,  so  much  a  conveyance 
as  it  is  a  bar  of  the  wife's  claim,  to  attend  the 
conveyance  of  the  husband  ;  to  endure  while 
that  endures,  and  cease  to  operate  when  that 
expires.  So  where  mortgaged  lands  are  sold 
under  a  mortgage  whereupon  dower  has  been 
released,  the  purchaser  takes  not  only  the  fee, 
but  the  dower  also;  but  where  a  mortgage  is 
satisfied  by  payment  of  the  debt,  the  dower 
reverts  to  the  wife  eo  instanti.  So  if  a  mort- 
gage ceases  to  operate,  or  never  begins  to 
operate,  the  dower  remains  with  the  wife  or 
returns  to  her  (as  the  case  may  be)  without  the 
necessity  of  a  reconveyance  to  her.  Rickard 
v.  Talbird,  Rice  Eq.  (S.  Car.)  158. 

Widow  of  Mortgagor  Entitled  to  Rents  and 
Profits  until  Foreclosure.  —  The  wife  joining 
with  her  husband  in  a  mortgage  for  the 
security  of  his  debt  is,  after  his  death,  entitled 
to  the  rents  and  profits  of  her  dower,  or  other 
interests  in  the  premises,  until  ■  foreclosure; 
and  where  the  debt  is  payable  by  instalments, 
and  the  amount  which  has  become  due  can  be 
satisfied  by  a  sale  of  one  parcel  only  of  the 
premises,  the  income  of  her  share  of  the  resi- 
due cannot  be  taken  to  satisfy  that  part  of  the 
debt  which  is  not  yet  due.  Ogdensburgh  Bank 
v.  Arnold,  5  Paige  (N.  Y.)  38. 

Kentucky  Statute.  —  In  Schweitzer  v.  Wagner, 
94  Ky.  458,  it  was  held  that  the  term  "  deed  " 
in  Gen.  Stat.  Ky.,  c.  52,  art.  4,  §  5,  which  pro- 
vides that  the  wife  shall  not  be  endowed  of 
lands  sold  to  satisfy  a  lien  or  incumbrance 
created  by  deed  in  which  she  joined,  etc.,  in- 
cludes a  mortgage. 

Mississippi  Statute.  —  A  mortgage  in  fee  or  a 
deed  of  trust  executed  by  the  husband  during 
coverture  in  good  faith  to  secure  a  debt  is  a 
conveyance  for  a  valuable  consideration  within 
the  statute  of  Mississippi  (Code  1857,  art.  162) 
which  provides  that  if  the  husband  in  good 
faith  and  for  a  valuable  consideration  conveys 
the  land,  then  the  wife's  inchoate  right  of 
dower  ceases  to  exist  and  is  defeated,  and  im- 
poses an  incumbrance  upon  the  estate  to  which 
the  dower  of  the  widow  is  subordinate.  Pick- 
ett v.  Buckner,  45  Miss.  226;  Tucker  v.  Field, 
51  Miss.  191. 

1.  Effect  of  Wife's  Nonjoinder.  —  Gold  v. 
Ryan,  14  111.  53;  Lewis  v.  Smith,  9  N.  Y.  502, 
61  Am.  Dec.  706;  Westfall  v.  Hint/.e,  7  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  236;  People  ■v. 
Knickerbocker  L.  Ins.  Co.,  66  How.  Pr.  (N.  Y. 
Supreme  Ct.)  115;  Merchants'  Bank  v.  Thom- 
son, 55  N.  Y.  7;  Scott  v.  Lane,  109  N.  Car.  154; 
Tibbetts  v.  Langley  Mfg.  Co.,  12  S.  Car.  465, 
distinguishing  Pledger  v.  Ellerbe,  6  Rich.  L. 
(S.  Car.)  266,  60  Am.  Dec.  123.  See  also  Verry 
v.  Robinson,  25  Ind.  14,  87  Am.  Dec.  346. 
And  see  supra,  this  title,  Requisites  of  Dower  — 
Seizin  of  the  Husband — Purchase-money  Mort- 

Illustrations.  —  The  Honda  statute  gives 
dower  to  the  widow,  "  one  third  part  of  all  the 
lands,  tenements,  and  hereditaments  of  which 
her  husband  died  seized  and  possessed,  or  had 
before  conveyed,  whereof  said  widow  had  not 
relinquished  her  right  of  dower."  R.  and 
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/'.  REDEMPTION  —  (i)  Right  of  the  Wife.  —  As  will  be  seen  elsewhere  in 
this  work,  the  wife  of  the  mortgagor,  in  those  jurisdictions  in  which  an  equity 
of  redemption  is  subject  to  dower,  has  the  right  to  redeem  the  land  mort- 
gaged, cither  before  or  after  the  death  of  her  husband,  by  paying  the  entire 
debt  secured  by  the  mortgage.1 

(2)  By  tin-  Husband  or  His  Personal  Representatives.  —  Where  land  mort- 
gaged has  been  redeemed  by  the  husband,  or  by  some  one  acting  in  his  behalf 
in  his  lifetime,  or  by  his  personal  representatives  after  his  death,  out  of  the 
proceeds  of  the  estate  of  the  deceased,  the  wife  is  entitled  to  dower  in  the 
whole  land.2 

Duty  of  Personal  Representative  to  Redeem.  —  The  question  as  to  whether  or  not 

the  personal  representative  is  obliged  to  redeem  mortgaged  land  out  of  the 
personal  assets  will  be  found  fully  discussed  elsewhere  in  this  work.3 

c.  Contribution — (1)  By  the  Widow.  —  If  mortgaged  land  has  been 
redeemed  by  the  heir,  or  some  other  person  who  has  an  interest  in  the 
redemption  thereof,  the  widow  must  contribute  ratably,  or  she  will  have 
dower  in  the  equity  of  redemption  only.4 


wife  executed  a  mortgage  to  secure  purchase 
money,  and  afterwards  R.,  without  his  wife 
joining,  executed  another  mortgage  to  secure 
a  loan.  It  was  held  that  the  wife,  by  the  first 
mortgage,  relinquished  her  dower  only  as  to 
this  mortgagee  and  his  assigns,  and  the  money 
thereby  secured,  and  was  entitled  to  dower  as 
against  the  second  mortgage;  and  a  fore- 
closure of  the  second  mortgage  and  sale 
thereunder  did  not  divest  her  of  her  dower 
rights.    McMahon  v.  Russell,  17  Fla.  698. 

The  wife  of  a  mortgagor  joined  in  a  mort- 
gage in  fee,  and  the  mortgagor  afterwards 
executed  a  second  mortgage  in  which  the  wife 
refused  to  join.  After  a  decree  for  sale  on  a 
bill  filed  by  the  first  mortgagee,  but  before 
sale,  the  mortgagor  died.  It  was  held  that  his 
widow  was  entitled  to  her  dower  out  of  the 
surplus  proceeds  remaining  after  the  first  mort- 
gage debt  was  satisfied.  Titus  v.  Neilson,  5 
Johns.  Ch.  (N.  Y.)  452. 

Heirs  or  Devisees  Must  Pay.  —  Where  the 
husband  mortgages  property  after  his  wife  has 
acquired  an  inchoate  right  of  dower  therein, 
and  she  does  not  join  in  such  mortgage,  the 
heirs  at  law  or  devisees  of  her  deceased  hus- 
band must  pay  off  the  whole  of  the  incum- 
brance themselves.  House  v.  House  10  Paige 
(N.  Y.)  158. 

1.  Wife  May  Redeem.  —  See  the  title  Equity 
of  Redemption. 

2.  Redemption  by  Husband  or  Personal  Repre- 
sentative—  Alabama.  —  Boynton  v.  Sawyer,  35 
Ala.  497. 

Arkansas.  —  Hewitt  v.  Cox,  55  Ark.  225. 

Illinois.  —  Burson  v.  Dow,  65  111.  146;  Selb 
v.  Montague,  102  111.  446;  Noffts  v.  Koss,  29 
111.  App.  301. 

Indiana.  —  Hunsucker  v.  Smith,  49  Ind.  114. 

Maryland.  —  Mantz  v.  Buchanan,  1  Md.  Ch. 
202. 

Massachusetts.  —  Hildreth  v.  Jones,  13  Mass. 
525;  Sargeant  v.  Fuller,  105  Mass.  119;  Brown 
v.  Lapham,  3  Cush.  (Mass.)  551;  Wedge  v. 
Moore,  6  Cush.  (Mass.)  8;  Gibson  v.  Crehore, 
3  Pick.  (Mass.) 475;  McCabe  v.  Swap,  14  Allen 
(Mass.)  188.  _ 

Mississippi.  —  Rutherford  v.  Munce,  Walk. 
(Miss.)  370. 

New  Hampshire.  —  Bullard  v.  Bowers,  10  N. 


H  500;  Rossiter  v.  Cossit,  15  N.  H.  38;  Hast- 
ings v.  Stevens,  29  N.  H.  564;  Norris  v.  Mor- 
rison, 45  N.  H.  490. 

New  Jersey.  —  Campbell  v.  Campbell,  30  N. 
J.  Eq.  415. 

Ohio.  —  Ketchum  v.  Shaw,  j8  Ohio  St.  503. 

Rhode  Island.  —  Mathewson  v.  Smith,  I  R.  I. 
22;  Peckham  v.  Had  wen,  8  R.  I.  160. 

South  Carolina.  —  Klinck  v.  Keckley,  2  Hill 
Eq.  (S.  Car.)  250. 

Canada.  —  Carrick  v.  Smith,  34  U.  C.  Q.  B. 
389. 

See  the  title  Equity  of  Redemption. 

Subrogation.  —  The  wife  has  dower  in  mort- 
gaged lands  as  against  all  persons  except  the 
mortgagee  and  his  assigns,  and  a  purchaser  at 
an  administrator's  sale  cannot  be  subrogated 
to  the  rights  under  the  mortgage  when  the 
administrator  pays  the  mortgage  out  of  the 
proceeds  of  the  sale.  Jones  v.  Bragg,  33  Mo. 
337,  84  Am.  Dec.  49;  Sweaney  v.  Mallory,  62 
Mo.  487;  House  v.  Fowle,  22  Oregon  303. 
And  see  the  title  Subrogation. 

3.  See  the  title  Executors  and  Adminis- 
trators. 

4.  Widow  Must  Contribute  —  Alabama.  — 
Boynton  v.  Sawyer,  35  Ala.  497. 

Florida.  —  McMahon  v.  Russell,  17  Fla.  698. 

Illinois.  —  Burson  v.  Dow,  65  111.  146;  Selb 
v.  Montague,  102  111.  446;  Cox  v.  Garst,  105 
111.  342;  Noffts  v.  Koss,  29  111.  App.  301. 

Maine.  —  Pratt  v.  Skolfield,  45  Me.  386.  See 
also  Carll  v.  Butman,  7  Me.  102. 

Massachusetts.  —  Gibson  v.  Crehore,  5  Pick. 
(Mass.)  146;  Nilesz>.  Nye,  13  Met.  (Mass.)  135. 

Missouri.  —  Atkinson  v.  Stewart,  46  Mo. 
510. 

New  Hampshire.  — Cass  v.  Martin,  6  N.  H. 
25;  Robinson  v.  Leavitt,  7  N.  H.  102;  Rossiter 
v.  Cossit,  15  N.  II.  38;  Hastings  £\  Stevens,  29 
N.  H.  564;  Norris  v.  Morrison,  45  N.  H.  490; 
Pollard  v.  Noyes,  60  N.  H.  184.  See  also 
Clough  v.  Elliott,  23  N.  H.  182. 

New  York.  —  Swaine  v.  Perine,  5  Johns.  Ch. 
(N.  Y.)  482,  9  Am.  Dec.  318. 

See  generally,  the  title  Contribution  and 
Exoneration,  vol.  7,  p.  325. 

Land  of  Heirs  Taken  for  Mortgage  Debt.  — 
Where  the  land  of  the  heirs  has  been  appro- 
priated to  the  payment  of  a  mortgage  debt 
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Amount  of  Contribution.  —  Where  land  has  been  redeemed  by  a  person  who  has 
a  right  of  contribution  against  the  widow,  the  more  accurate  rule  would  appear 
to  be  that  she  must  pay  during  her  life  to  such  person  the  interest  of  one-third 
part  of  the  amount  paid  by  him,  to  be  computed  from  the  date  of  such  pay- 
ment. But  as  it  would  be  inconvenient  and  embarrassing  to  charge  her  with 
such  an  annuity,  the  value  of  such  annuity  should  be  computed,  her  age  and 
health  being  considered,  and  deducted  from  her  dower  interest.1 

(2)  To  the  Widow.  —  Where  the  widow  has  paid  off  the  amount  of  the 
mortgage  indebtedness,  she  is  entitled  to  contribution  from  other  persons 
having  an  interest  in  the  redemption  of  the  land.  She  is  entitled  to  compen- 
sation for  the  amount  of  the  mortgage  paid  by  her,  except  such  proportion 
thereof  as  should  be  borne  ratably  by  her  dower  interest.2 

d.  Effect  of  Assignment  of  Mortgage  to  Purchaser  of  Equity 
OF  REDEMPTION.  —  The  general  rule  is  that  when  the  purchaser  of  the  equity 
of  redemption  of  mortgaged  lands  takes  an  assignment  of  the  mortgage,  this 
shall  or  shall  not  operate  as  an  extinguishment  of  the  mortgage,  according  as 
the  interest  of  the  party  taking  this  assignment  may  be,  and  according  to  the 
real  intent  of  the  parties.3 

When  No  Obligation  to  Pay  Debt.  —  When  the  purchaser  of  the  equity  of  redemp- 
tion pays  off  a  mortgage  to  which  the  right  of  dower  would  be  subject,  merely 
to  clear  the  estate  of  the  incumbrance  and  not  by  virtue  of  any  obligation  to 
pay  the  mortgage  debt,  and  takes  an  assignment  or  a  conveyance  of  his 
interest  from  the  mortgagee,  he  may  stand  on  the  mortgage  title,  if  he 
pleases,  and  then  no  dower  can  be  assigned  without  the  payment  of  the  whole 
mortgage  debt.4 


upon  such  land,  the  widow's  dower  interest 
therein  is  subject  to  contribution.  Zinn  v. 
Hazlett,  67  111.  App.  410. 

Contribution  to  Charge  Imposed  by  Will. —  If 
lands  upon  which  there  is  such  a  charge  be 
devised,  and  the  devisee  die,  his  widow  is  not 
entitled  to  dower  in  the  premises  until  she  con- 
tributes, or  offers  to  contribute,  her  equal 
proportion  towards  fulfilling  the  provisions  of 
the  will.  Nor  can  she  maintain  an  action  of 
dower  against  her  husband's  grantee  of  said 
lands,  who  has  defrayed  the  charges  upon  the 
lands,  until  she  in  like  manner  contributes,  or 
offers  to  contribute,  her  equal  proportion  of 
such  charges.    Clough  v.  Elliott,  23  N.  H.  182. 

Massachusetts  Statute.  —  By  Rev.  Stat.  Mass., 
c.  60,  §  2,  in  force  in  1855  (Pub.  Stat.  1882,  c. 
124,  §  5),  it  is  provided  that  "  if  the  husband 
■shall  be  seized  of  land  subject  to  any  mortgage 
which  is  valid  and  effectual  as  against  his  wife, 
she  shall  nevertheless  be  entitled  to  dower  in 
the  mortgaged  premises,  as  against  every  per- 
son except  the  mortgagee  and  those  claiming 
under  him;  provided  that  if  the  heir  or  other 
person  claiming  under  the  husband  shall  re- 
deem the  mortgage,  the  widow  shall  either 
repay  such  part  of  the  money  paid  by  him  as 
shall  be  equal  to  the  proportion  which  her  in- 
terest in  the  mortgaged  premises  bears  to  the 
whole  value  thereof,  or  she  shall,  at  her  elec- 
tion, be  entitled  to  dower  only  according  to 
the  value  of  the  estate  after  deducting  the 
money  so  paid  for  the  redemption  thereof." 
Newton  v.  Cook,  4  Gray  (Mass.)  46  [distinguish- 
ing Eaton  v.  Simonds,  14  Pick.  (Mass.)  108,  on 
the  ground  that  this  case  was  decided  before 
the  enactment  of  this  statute].  McCabc  v. 
Swap.  14  Allen  (Mass.)  188;  King  v.  King, 
loo  Mass.  224. 
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1.  Ascertainment  of  Contribution.  —  Gibson  v. 
Crehore,  5  Pick.  (Mass.)  146;  Hodges  v.  Phin- 
ney,  106  Mich.  537;  Swaine  v.  Perine,  5  Johns. 
Ch.  (N.  Y.)  482,  q  Am.  Dec.  318;  House  v. 
House,  10  Paige  (N.  Y.)  158;  McArthur  v. 
Franklin,  16  Ohio  St.  193.  See  also  Gunning 
v.  Carman,  3  Redf.  (N.  Y.)  71. 

2.  Widow's  Right  to  Contribution.  —  Gibson  v. 
Crehore,  3  Pick.  (Mass.)  475;  Campbell  v. 
Campbell,  21  Mich.  43S;  Woods  v.  Wallace, 
30  N.  H.  384. 

3.  Assignment  of  Mortgage.  —  Gibson  v. 
Crehore,  3  Pick.  (Mass.)  475,  5  Pick.  (Mass.) 
146  [followed  in  Carll  v.  Butman,  7  Me.  102]; 
Eaton  v.  Simonds,  14  Pick.  (Mass.)  oS;  Van 
Dyne  9.  Thayre,  19  Wend.  (N.  Y.)  1  62  [dis- 
approving Coates  v.  Cheever,  I  Cow.  (N.  Y.) 
462]. 

4.  When  There  Is  No  Obligation  to  Pay  Mort- 
gage Debt.  —  McCabe  v.  Bellows,  7  Gray  (Mass.) 
148,  66  Am.  Dec.  467;  Strong  v.  Converse.  S 
Allen  (Mass.)  557,  85  Am.  Dec.  732;  McCabe 
v.  Swap,  14  Allen  (Mass.)  188;  Sargeant  v. 
Fuller,  105  Mass.  119;  Toomey  v.  McLean, 
105  Mass.  122;  Hartshorne  v.  Hartshorne,  2 
N.  J.  Eq.  349;  Chiswell  v.  Morris,  14  N.  J.  Eq. 
101.  See  also  Russell  v.  Austin,  1  Paige  (N.  Y.) 
192;  Everson  ?/.  McMullen,  113  N.  Y.  293,  10 
Am.  St.  Rep.  445,  distinguishing  Runyan  v. 
Stewart,  12  Barb.  (N.  Y.)  537;  Piatt  v.  Brick. 
35  Hun  (N.  Y.)  121. 

Illustration.  —  A  mortgaged  land  to  Band 
afterwards  sold  and  conveyed  it  (subject  to  the 
mortgage)  unto  C,  who  failed,  and  his  assignee 
sold  and  conveyed  the  land  to  D.  C  died, 
leaving  the  mortgage  unsatisfied.  After  C's 
death,  I)  purchased  also  the  mortgage  and  the 
bond  to  secure  the  debt  in  which  the  mortgage 
was  given.    It  was  held  that  the  widow  of  C 
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When  There  is  Obligation  to  Pay  Debt.  —  But  when  there  is  an  obligation  imposed 
by  the  grantor  of  the  equity  of  redemption  upon  the  purchaser  thereof  to 
assume  and  pay  the  mortgage  debt  as  his  own,  or  when  the  grantor  furnishes 
the  means  for  the  payment,  as  where  by  the  terms  of  the  conveyance  the 
entire  estate  is  sold  and  the  seller  leaves  a  sufficient  part  of  the  purchase 
money  in  the  hands  of  the  grantee  for  the  purpose,  the  payment  will  be  held 
to  be  made  in  behalf  of  the  debtor.  In  such  cases,  if  the  purchaser  of  the 
equity  of  redemption  takes  an  assignment  of  the  mortgage  to  himself,  he  will 
not  be  allowed  to  set  it  up,  but  the  legal  title  thus  acquired  will  be  held  to 
merge  in  the  equity.1 

e.  Effect  of  Conveyance  of  Equity  of  Redemption  to  Mort- 
gagee. —  When  the  mortgagee,  having  purchased  the  equity  of  redemption, 
has  united  the  equitable  estate  of  the  mortgagor  to  his  own  legal  title,  he 
holds  the  legal  estate  by  virtue  of  the  mortgage,  and  when  the  wife  is  a  party 
to  the  mortgage,  or  the  mortgage  was  given  prior  to  the  coverture,  she  can 
only  claim  her  dower  subject  to  the  mortgage,  and  that  not  at  law,  but  in 
equity  only.  If  she  seeks  to  enforce  her  legal  right  to  dower,  she  can  only  do 
so  by  redeeming  the  mortgage.2 

/.  Effect  of  Discharge  of  Mortgage.  —  It  has  been  held  that  when 
the  purchaser  of  the  equity  of  redemption  of  mortgaged  land  pays  the  amount 
of  the  mortgage  debt,  and  the  mortgage  instead  of  being  assigned  to  him  is 
legally  discharged,  such  mortgage  can  no  longer  be  set  up  as  a  subsisting  title, 
either  in  law  or  in  equity,  and  no  redemption  is  necessary  to  entitle  the  widow 
to  dower.3  And  it  makes  no  difference  that  the  purchaser  of  the  equity  of 
redemption  was  advised  and  supposed  that  a  discharge  of  the  mortgage  would 
be  equally  as  beneficial  to  him  as  an  assignment.4 

g.  Effect  of  Foreclosure  of  Mortgage.  —  When  the  wife's  dower 
is  subject  to  a  mortgage  and  such  mortgage  is  foreclosed,  she  cannot  there- 
after claim  dower  in  the  land.5 


was  not  entitled  to  dower  in  the  said  land. 
Woodhull  v.  Reid,  16  N.  J.  L.  128. 

1.  When  There  Is  an  Obligation  to  Pay  the 
Mortgage  Debt. —  McCabe  v.  Swap,  14  Allen 
(Mass.)  188.  See  also  Wedge  v.  Moore,  6 
Cush.  (Mass.)  8. 

Illustrations.  —  Where  a  mortgagor  of  real 
estate,  in  his  lifetime,  assigned  his  property 
for  the  benefit  of  his  creditors,  and  his 
assignees  sold  the  equity  of  redemption  to  the 
tenants,  making  the  conveyance  "  subject  to  a 
mortgage  *  *  *  to  be  provided  for  by  the 
purchasers,"  a  payment  of  the  amount  due  on 
the  mortgage,  by  the  tenants,  and  an  assign- 
ment thereof  to  themselves,  operate  as  an 
extinguishment  of  the  mortgage;  and  the  mort- 
gagor's widow,  if  she  did  not  join  in  the  deed, 
may  recover  dower  in  the  premises,  notwith- 
standing she  joined  in  the  mortgage  for  the 
purpose  of  releasing  her  dower.  Hatch  v. 
Palmer,  58  Me.  271. 

One  possessed  of  an  equity  of  redemption 
conveyed  the  premises  in  fee,  the  grantee 
agreeing  to  pay  to  the  mortgagee  the  amount 
due  on  the  mortgage,  and  the  balance  to  the 
grantor,  which  was  done  accordingly.  It  was 
held  that  the  wife  of  the  grantor  was  entitled 
to  dower  in  the  premises.  Bolton  v.  Ballard, 
13  Mass.  227,  distinguishing  Popkin  v.  Bum- 
stead,  8  Mass.  491,  5  Am.  Dec.  113. 

2.  Equity  of  Redemption  Purchased  by  Mort- 
gagee. —  Eldridge  v.  Eldridge,  14  N.  J.  Eq. 
195.  To  the  same  effect  are  Snyder  7'.  Snyder, 
6  Mich.  470;  Thompson  v.  Boyd,  21  N.  J.  L. 


58,  22  N.  J.  L.  543.  See  also  Newton  v.  Sly, 
15  Mich.  391.  Compare  Heney  v.  Low,  9. 
Grant's  Ch.  (U.  C.)  265. 

3.  Mortgage  Discharged.  —  Eaton  v.  Simonds„ 
14  Pick.  (Mass.)  98  {distinguishing  Popkin  v. 
Bumstead,  8  Mass.  491,  5  Am.  Dec.  113,  and 
distinguished  in  Newton  v.  Cook,  4  Gray 
(Mass.)  46];  Atkinson  v.  Angert,  46  Mo.  515. 

Bond  Operating  as  a  Discharge.  —  S.  L.,  being 
seized  of  certain  lands,  mortgaged  them,  and 
afterwards  married  and  died,  leaving  S.  L.  and 
D.  R.,  wife  of  J.  R.,  and  A.  L.,  his  heirs  at. 
law.  His  widow  was  appointed  administra- 
trix. J.  R.,  T.  S.  R.,  and  D.  P.  procured  an 
assignment  of  the  mortgage,  and  commenced 
an  action  against  the  widow,  as  tenant,  to  re- 
cover possession  of  the  mortgaged  premises. 
The  estate  was  administered  in  the  insolvent 
course,  and  the  administratrix  petitioned  for 
license  to  sell  real  estate  for  the  payment  of 
the  debts.  To  prevent  this,  J.  R.  and  S.  L., 
as  principals,  and  T.  S.  R.  and  D.  P.  as  sure- 
ties, executed  to  the  judge  of  probate  a  bond 
to  pay  the  debts,  which  the  judge  accepted, 
and  dismissed  the  petition.  It  was  held  that 
the  bond  operated  as  a  discharge  of  the  mort- 
gage, and  that  the  demandants  were  not  en- 
titled to  recover.  Robinson  v.  Leavitt,  7  N. 
H.  73- 

4.  Eaton  v.  Simonds,  14  Pick.  (Mass.)  98. 

5.  Foreclosure  Defeats  Dower.  —  Shope  v. 
Schaffner,  140111.470;  Nottingham  v.  Calvert. 
1  Ind.  527;  Dean  v.  Phillips,  17  Ind.  406; 
Mead  v.  Mead,  39  Iowa  28;   Farwell  v.  Cot- 
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Wife  a  Necessary  Party.  —  As  has  been  already  stated,  the  right  to  dower  is 
generally  held  to  attach  to  an  equity  of  redemption,1  and  this  interest  is  suffi- 
cient in  many  jurisdictions  to  make  the  wife  a  necessary  party  to  a  foreclosure 
proceeding,  in  order  to  bar  her  right  of  dower.2 

h.  Dower  in  the  Surplus  After  Paying  Mortgage  Debt  —  (i) 
General  Ride.  —  The  general  rule  is  that  when  the  husband  has  mortgaged  his 
lands  before  coverture,  or  the  wife  during  coverture  has  united  with  him  in 
mortgaging  land  belonging  to  him,  and  such  land  is  sold  under  the  mortgage, 
the  widow,  if  the  sale  takes  place  after  the  death  of  the  husband,  and  the 
wife,  if  the  sale  takes  place  before  his  death,  in  jurisdictions  where  the 
inchoate  right  of  dower  is  regarded  as  such  an  interest  as  must  be  protected, 
is  entitled  to  have  her  dower  assigned  or  reserved  from  the  surplus  only,  after 
paying  the  whole  amount  of  the  mortgage  indebtedness.  The  dower  interest 
should  be  confined  to  one-third  of  the  value  of  the  excess  of  the  land  after 
deducting  the  entire  amount  owing  upon  the  mortgage.3 

(2)  Ohio  Ride.  —  But  in  Ohio  it  has  been  decided  that  when  the  wife  has 
joined  in  a  mortgage  given  by  the  husband  to  secure  his  debts  and  the  land  is 
sold  under  such  mortgage,  the  entire  proceeds  of  the  sale  should  be  taken  as  a 


ting,  8  Allen  (Mass.)  211;  Brackett  -•.  Baum, 
50  N.  Y.  8;  Coates  v.  Cheever,  I  Cow.  (N.  Y.) 
462;  Smith  v.  Gardner,  42  Barb.  (N.  Y.)  356; 
Taylor  v.  Fowler,  18  Ohio  567,  51  Am.  Dec. 
469;  House  v.  Fowle,  22  Oregon  303.  See  also 
Roan  v.  Holmes,  32  Fla.  295;  Frost  v.  Pea- 
cock, 4  Edw.  Ch.  (N.  Y.)  678.  And  see  the 
title  Foreclosure  of  Mortgages. 

Statement  of  Doctrine.  —  "  From  the  decisions 
rendered  by  the  court  of  last  resort  in  this 
state  the  following  principles  are  deduced: 
1st.  If,  at  the  time  of  coverture,  there  are  in- 
cumbrances on  the  land,  and  there  is  a  judi- 
cial sale  of  the  land  during  coverture  to  satisfy 
Such  incumbrances,  the  wife  is  regarded  as  in 
privity  of  the  estate  with  her  husband,  and 
whatever  rights  she  may  have  are  transferred 
to  the  surplus  proceeds  of  sale  after  payment 
of  the  incumbrances;  but  she  has  no  right  to 
have  dower  set  off  to  her  in  the  land  thus  sold. 
2d.  If,  at  the  time  of  or  during  coverture,  the 
title  of  the  husband  is  complete  and  unencum- 
bered, and  he  afterwards  mortgages  the  land, 
the  wife  is  not  a  privy  in  estate  with  her  hus- 
band, and  her  right  to  claim  dower  in  the  land 
is  paramount  to  that  of  the  mortgagee.  In 
such  case  her  rights  are  not  transferred  to  the 
surplus  proceeds  of  sale  if  the  mortgage  is 
foreclosed  during  the  lifetime  of  her  husband, 
but  after  his  death  she  can  have  dower 
assigned  her  in  the  land  itself.  3d.  If  the  title 
of  the  husb;ind  is  complete,  and  during  cover- 
ture he  executes  a  mortgage  on  the  land  upon 
which  the  wife  renounces  her  dower,  and  the 
mortgage  is  foreclosed  during  coverture,  she, 
by  her  own  act,  did  that  which  as  effectually 
deprives  her  of  the  right  to  claim  dower  in  the 
land  as  if  the  mortgage  had  been  executed  for 
the  purchase  money  of  the  land,  or  had  been 
a  subsisting  lien  at  the  time  of  marriage.  In 
all  these  cases  the  rights  of  the  purchaser  are 
paramount  to  the  wife's  claim  of  dower. 
When  the  wife  renounces  dower  in  the  land, 
she,  by  her  own  act,  places  herself  in  privity 
of  estate  with  her  husband.  4th.  In  cases 
where  the  rights  of  tht  wife  are  in  privity 
with  those  of  her  husband  in  the  land,  and  the 
land  is  sold  under  a  judgment  of  foreclosure 


during  coverture,  the  wife  is  no  a  necessary 
party  to  foreclosure  proceedings,  and  after  the 
death  of  her  husband  has  no  right  to  claim 
dower  in  the  land.  5th.  When  a  wife  re- 
nounces dower  on  one  mortgage,  and  there 
are  other  mortgages,  as  in  this  case,  under  all 
of  which  the  land  is  sold  during  coverture,  the 
wife,  after  the  death  of  her  husband,  is  not  en- 
titled to  relief  against  the  purchaser  of  the 
land  on  the  ground  that  the  renunciation  of 
dower  was  for  the  benefit  alone  of  that  mort- 
gage upon  which  the  dower  was  renounced, 
and  only  postponed  the  satisfaction  of  that 
mortgage."  Miller  v.  Farmers'  Bank,  49  S. 
Car.  427. 

1.  See  supra,  this  section,  Equitable  Estates  — 
Equity  of  Redemption. 

2.  See  the  title  Foreclosure  of  Mortgages, 
Encyc.  of  Pleading  and  Practice,  vol.  9,  p. 
316. 

3.  Only  the  Surplus  Subject  to  Dower  —  Arkan- 
sas. —  Hewitt  v.  Cox,  55  Ark.  225. 

Delaware.  —  Cornog  v.  Cornog,  3  Del.  Ch. 
407. 

Indiana.  —  Perry  v.  Borton,  25  Ind.  275. 

Iowa.  — Trowbridge  v.  Sypher,  55  Iowa  352- 

Maryland.  —  Bank  of  Commerce  v.  Owens, 
31  Md.  320,  1  Am.  Rep.  60. 

Michigan.  —  Burrall  v.  Bender,  61  Mich.  608. 

New  Jersey.  —  Hartshorne  v.  Hartshorne,  2 
N.  J.  Eq.  349;  Hinchman  v.  Stiles,  9  N.  J.  Eq. 
361.  See  also  Boorum  v.  Tucker,  51  N.  J.  Eq. 
135- 

New  York.  —  Tabele  v.  Tabele,  1  Johns.  Ch. 
(N.  Y.)  45;  Titus  v.  Neilson,  5  Johns.  Ch.  (N. 
Y.)  452;  Swaine  v.  Perine,  5  Johns.  Ch.  (N.  Y.> 
482,  9  Am.  Dec.  318;  Matthews  v.  Duryee,  4 
Keyes  (N.  Y.)  525;  Denton  v.  Nanny,  8  Barb. 
(N.  Y.)  618;  Vartie  v.  Underwood,  18  Barb. 
(N.  Y.)  561;  Hawley  v.  Bradford,  9  Paige  (N. 
Y.)  201,  37  Am.  Dec.  390. 

South  Carolina.  —  Keith  v.  Trapier,  Bailey 
Eq.  (S.  Car.)  63. 

Tennessee.  —  Gwynne  v.  Estes,  14  Lea 
(Tenti.)  662. 

See  supra,  this  title.  Requisites  of  Dower  — 
Seizin  of  the  Husband — Immediate  Seizin; 
Pu  nhasc-money  Mortgage. 
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basis  for  computing  the  amount  of  the  dower  interest;  but  that  such  dower 
interest,  should  be  payable  only  out  of  the  surplus  remaining  after  paying  the 
entire  mortgage  debt.  The  wife  is  regarded  as  a  mere  surety  for  the  debt  of 
her  hiiNh.mil,  and  the  equitable  rule  that  the  property  of  the  debtor  should  be 
fust  applied  to  the  satisfaction  of  his  debt  before  resorting  to  that  of  the 
surety  is  invoked  in  the  wife's  favor.1 

(3)  Canada  Rule.  —  And  in  Canada  it  was  decided  that  a  wife  who  had 
joined  in  a  mortgage  for  the  purpose  of  barring  her  dower,  which  mortgage 
was  not  given  to  secure  unpaid  purchase  money,  was  entitled,  even  as  against 
the  creditors  of  her  husband,  to  have  her  dower  in  the  whole  value  of  the  land 
covered  by  the  mortgage  paid  to  her  out  of  the  surplus  proceeds,  after  the 
payment  of  the  incumbrance,  if  the  sale  under  the  mortgage  took  place  after 
the  death  of  her  husband.2  The  doctrine  of  this  decision  was  subsequently 
confirmed  by  statute  and  the  rule  extended  to  cases  when  the  sale  takes  place 
in  the  lifetime  of  the  husband.3  The  widow  of  one  who  has  placed  a  mort- 
gage upon  his  land  prior  to  his  marriage  is,  however,  entitled  to  dower  in  the 
surplus  only,  after  paying  the  entire  mortgage  debt."4 

(4)  Not  a  Charge  upon  the  Land.  —  It  has  been  held  that  when  land  is  sold 
under  a  mortgage  and  there  is  a  surplus  remaining  after  paying  the  mortgage 
debt,  in  which  the  wife  or  widow  has  a  dower  interest,  the  land  is  not  liable  in 
the  hands  of  the  purchaser  for  such  dower  interest,  nor  is  the  purchaser  bound 


1.  Ohio  Doctrine.  —  Mandel  v.  McClave,  46 
Ohio  St.  407,  15  Am.  St.  Rep.  627  [disapproving 
State  Bank  v.  Hinton,  21  Ohio  St.  509];  Fin- 
ley  v.  Bank,  52  Ohio  St.  624.  See  also  Joyce 
v.  Dauntz,  55  Ohio  St.  538. 

Illustration.  —  I n  Kling  v.  Ballentine,  40 
Ohio  St.  391,  the  contest  was  between  the 
widow  and  certain  devisees  who  were  daughters 
of  the  husband.  The  widow  had,  during  her 
husband's  life,  joined  with  him  in  a  mortgage 
of  his  lands  to  secure  his  debt,  and  the  court 
held  that  as  against  the  husband's  devisees, 
who  were  his  daughters,  the  widow  was  en- 
titled to  dower  in  the  whole  of  the  lands,  to  be 
paid  out  of  the  surplus  after  the  mortgage  debt 
had  been  paid,  thus  excepting  the  husband's 
interest  before  resorting  to  the  wife's  dower. 

2.  Canada  Doctrine.  —  Sheppard  v.  Sheppard, 
14  Grant's  Ch.  (U.  C.)  174;  hi  re  Robertson, 
24  Grant's  Ch.  (U.  C.)  442,  affirmed  25  Grant's 
Ch.  ((J.  C.)  486,  citing  In  re  McMorris,  8  Can. 
L.  J.  284  and  distinguishing  Thorpe  v.  Rich- 
ards, 15  Grant's  Ch.  (U.  C.)  403,  and  Camp- 
bell v.  Royal  Canadian  Bank,  19  Grant's  Ch. 
(U.  C.)  334,  on  the  ground  that  the  mortgages 
in  those  cases  were  for  purchase  money. 

History  of  the  Doctrine.  —  This  doctrine  was 
first  announced  in  Sheppard  v.  Sheppard,  14 
Grant's  Ch.  (U.  C.)  174;  it  was  questioned. in 
Thorpe  v.  Richards,  15  Grant's  Ch.  (U.  C.)  403, 
and  was  virtually  overruled  in  White  v.  Bas- 
tedo,  15  Grant's  Ch.  (U.  C.)  546. 

In  Doan  v.  Davis,  23  Grant's  Ch.  (U.  C.)  207, 
which  was  a  suit  for  partition,  it  was  held  that 
where  a  mortgage  was  for  money  borrowed 
by  the  husband,  the  widow  was  dowable  out 
of  the  whole  value  of  the  mortgaged  property, 
and  not  only  of  the  value  beyond  the  mort- 
gage debt.  This  case  was  followed  in  Lindsay 
v.  Lindsay,  23  Grant's  Ch.  (U.  C.)  210,  but  in 
neither  case  did  the  rights  of  creditors  appear 
to  have  been  involved. 

In  In  re  Robertson,  24  Grant's  Ch.  (U.  C.) 
442,  affirmed  25  Grant's  Ch.  (U.  C.)  486,  after 


a  full  consideration,  it  was  decided  that  the 
doctrine  of  the  text  was  the  correct  rule. 

3.  Canada  Statute.  —  Rev.  Stat.  Ontario,  1887, 
c  133.  §§  5.  6,  7;  Re  Hague,  14  Ont.  Rep.  666; 
Re  Croskery,  16  Ont.  Rep.  207;  Martindale  v. 
Clarkson,  6  Ont.  App.  1;  Gemmill  v.  Nelligan, 
26  Ont.  Rep.  307,  distinguishing  Pratt  v.  Bun- 
nell, 21  Ont.  Rep.  1. 

Illustration.  —  The  husband  died  intestate 
leaving  considerable  real  estate,  all  of  which 
was  subject  to  mortgages  at  the  time  of  his 
death.  The  widow  had  joined  in  these  mort- 
gages to  bar  her  dower.  It  appeared  that 
some  were  given  to  secure  unpaid  purchase 
money,  but  the  remainder  to  secure  moneys 
borrowed  by  and  for  the  sole  use  of  the  intes- 
tate. The  proceeds  of  the  sale  of  the  real 
estate,  after  deducting  the  mortgages  so  given 
for  purchase  money,  amounted  to  about  nine- 
teen thousand  dollars,  but  after  deducting  the 
amount  of  the  other  mortgages  there  only  re- 
mained about  seven  thousand  dollars.  The 
master  allowed  the  widow  dower  out  of  the 
nineteen  thousand  dollars,  and  there  was  an 
appeal  taken  on  the  ground  that  he  should 
have  allowed  dower  only  out  of  the  seven 
thousand  dollars.  It  was  held  that  the  allow- 
ance made  by  the  master  was  correct.  Re 
Hopkins,  8  Ont.  Pr.  Rep.  160 

Voluntary  Sale  by  the  Husband.  —  In  Calvert 
v.  Black,  8  Ont.  Pr.  Rep.  255.  it  was  said  that 
this  statute  has  no  application  to  the  case  of  a 
voluntary  sale  by  the  husband. 

4.  Mortgage  Executed  Before  Marriage.  -  In 
Dobbin  v.  Dobbin,  11  Ont.  Rep.  534,  the  court 
said:  "  He  [the  husband]  died  possessed  of 
no  other  property.  The  mortgage  is  para- 
mount to  the  wife's  dower,  which  attached 
only  upon  the  equity  of  redemption.  No  ques- 
tion of  suretyship,  therefore,  arises  in  virtue 
of  her  relinquishing  her  dower  for  the  hus- 
band's benefit  by  joining  in  the  mortgage. 
She  cannot  found  any  claim,  therefore,  to  have 
the  heir's  estate  onerated  with  the  payment 
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to  see  to  the  application  of  the  purchase  money,  nor  that  an  order  is  entered 
for  the  protection  of  the  right  of  the  wife  in  the  event  of  her  surviving  her 
husband,  if  the  sale  is  made  in  the  lifetime  of  the  husband.1 

i.  Right  of  Wife  of  Mortgagee.  —  It  is  well  established  that  the  wife 
of  a  mortgagee  cannot  claim  dower  in  an  estate  until  the  mortgage  is  fore- 
closed by  the  husband.2 

VIII.  Assignment — 1.  By  Whom  Assignment  May  Be  Made  —  a.  General 
Rule  —  Owner  of  Freehold. — At  common  law,  the  heir,  or  whoever  is 
the  owner  of  the  freehold,  has  the  power  and  the  duty  of  assigning  dower 
without  referring  to  any  court  whatever.3  But  the  law  has  long  been  settled 
that  no  one  can  make  an  assignment  of  dower  except  the  tenant  of  the  free- 
hold.4 

Abator,  Disseizor,  etc.  —  And  an  assignment  may  be  made  by  the  tenant  of  the 
freehold,  though  he  holds  it  wrongfully,  as  by  an  abator,  a  disseizor,  or  an 
intruder.5 


of  this  mortgage  in  order  to  give  her  the  full 
measure  of  her  dower  at  law." 

1.  Land  Not  Charged  with  Dower  Interest  in 
Surplus.  —  Robinson  v.  Shacklett,  29  Gratt. 
(V'a.)  99.  See  also  Daniell  v.  Leitch,  13  Gratt. 
(Va.)  211;  Hurst  v.  Dulaney,  87  Va.  444. 

Where  an  equitable  estate  in  land  is  mort- 
gaged, and  sells  for  more  money  than  the 
mortgage  debt,  in  some  cases  the  widow  may 
be  entitled  to  a  portion  of  the  surplus,  in  lieu 
of  dower;  but  it  is  a  claim  for  which  a  pur- 
chaser of  the  equity  is  not  answerable.  Miller 
v.  Stump,  3  Gill  (Md.)  304. 

2.  Bight  of  Wife  of  Mortgagee  to  Dower.  — 
Flack  v.  Longmate,  8  Beav.  420;  Crittenden 
v.  Johnson,  11  Ark.  94;  Foster  v.  Dwinel,  49 
Me.  44;  Cooper  v.  Whitney,  3  Hill  (N.  Y.)  100; 
Weir  v.  Tate,  4  Ired.  Eq.  (39  N.  Car.)  264; 
Reed  v.  Shepley,  6  Vt.  602.  See  also  Heney 
v.  Low,  9  Grant's  Ch.  (U.  C.)  267.  And  see 
the  title  Mortgages. 

3.  Assignment  by  Tenant  of  Freehold  —  Ala- 
bama.—  Johnson  v.  Neil,  4  Ala.  166;  Shelton 
v.  Carrol,  16  Ala.  148. 

Arkansas.  —  Hill  v.  Mitchell,  5  Ark.  608; 
Menifee  v.  Menifee,  8  Ark.  9. 

Connecticut.  —  Crocker  v.  Fox,  I  Root  (Conn.) 
227. 

Delaware.  —  Coulter  v.  Holland,  2  Harr. 
(Del.)  332. 

Illinois.  — Schnebly  v.  Schnebly,  26  111.  116; 
Lenfers  v.  Henke,  73  111.  411,  24  Am.  Rep. 
263. 

Kentucky.  —  Stevens  v.  Stevens,  3  Dana 
(Ky.)37L 

Maine.  —  Curtis  v.  Hobart,  41  Me.  230; 
Austin  v.  Austin,  50  Me.  77,  79  Am.  Dec.  597. 

Massachusetts.  —  Conant  v.  Little,  1  Pick. 
(Mass.)  189;  Jones  v.  Brewer,  1  Pick.  (Mass.) 
314;  Shattuck  v.  Gragg,  23  Pick.  (Mass.)  88. 

Missouri.  —  Welch  v.  Anderson,  28  Mo.  293. 

New  Hampshire. — Johnson  v.  Morse,  2  N. 
H.  48;  Pinkham  v.  Gear,  3  N.  H.  165; 
Meserve  v.  Meserve,  19  N.  11.  240;  Clark  v. 
Muzzey,  43  N.  H.  59. 

New  Jersey.  —  Den  v.  Miller,  4  N.  J.  L.  366. 

New  York.  —  Rutherford  v.  Graham,  4  Hun 
(N.  Y.)  796;  Gibbs  v.  Esty,  22  Hun  (N.  Y.)  269. 

North  Carolina.  —  Sutton  v.  Burrows,  2 
Murph.  (6  N.  Car.)  81. 

Virginia.  —  Moore  v.  Waller,  2  Rand.  (Va.) 
418. 
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See  also  Harrow  v.  Johnson,  3  Mete.  (Ky.) 
578;  Harshaw  v.  Davis,  1  Strobh.  L.  (S.  Car.) 
74- 

By  Residuary  Legatee.  —  Assignment  of 
dower  by  a  residuary  legatee  is,  as  against 
him  and  all  claiming  under  him,  a  foreclosure 
of  all  doubt  as  to  the  right  of  the'  widow  to 
claim  her  dower.  Meserve  v.  Meserve,  19  N. 
H.  240. 

By  Adult  Heir.  —  The  assignment  of  dower 
by  an  adult  heir  in  behalf  of  himself  and  his 
coheirs,  who  are  infants,  is  as  binding  on  them 
as  it  is  on  him,  provided  the  assignment  be 
not  excessive.  Moore  v.  Waller,  2  Rand.  (Va.) 
418. 

Agreement  for  Assignment  by  Court  Without 
Jurisdiction.  —  But  where  a  husband  had  con- 
veyed the  land  in  fee  and  in  mortgage,  and 
there  was  a  parol  agreement  between  the 
grantee  and  the  widow  of  the  grantor  that  she 
should  take  her  dower  by  the  assignment  of 
commissioners  to  be  appointed  by  the  judge  of 
probate,  and  an  assignment  was  accordingly 
thus  made,  it  was  held  that  the  assignment 
was  valid,  whether  the  grantee  knew  that  the 
judge  of  probate  had  no  jurisdiction  or  not. 
Pinkham  v.  Gear,  3  N.  H.  163. 

4.  Co.  Litt.  35a/  Austin  v.  Austin,  50  Me. 
77,  79  Am.  Dec.  597;  Drost  v.  Hall,  52  N.  J. 
Eq.  68;  Ellicott  z.  Mosier,  7  N.  Y.  205. 

5.  Assignment  by  Abator,  Disseizor,  etc.  —  Co. 
Litt.  35a/  Stevens  v.  Stevens,  3  Dana  (Ky.) 
371. 

Assignment  Against  Common  Right.  —  But  it 

has  been  said  that,  at  common  law,  a  dis- 
seizor, elector,  intruder,  etc.,  cannot  assign  as 
rent  out  of  the  land  to  the  widow  or  otherwise 
endow  her  against  common  right,  so  as  to 
bind  the  disseizee,  etc.    Co.  Litt.  35a. 

Collusion  Between  Dowress  and  Disseizor.  —  In 
Co.  Litt.  35<*  it  is  said:  "  If  assignment  be 
made  by  any  disseizor,  abator,  intruder,  or 
any  wrongdoer,  of  land  or  tenements,  if  they 
came  to  that  estate  by  collusion  and  covin  be- 
tween the  widow  and  them,  albeit  the  widow 
hath  just  cause  of  action  and  the  assignment 
be  indifferently  made  after  judgment  by  the 
sheriff  of  an  equal  third  part,  yet  shall  the  dis- 
seizee, etc.,  avoid  it,  for  covin  in  this  case 
shall  suffocate  the  right  that  appertained  to 
her,  and  so  the  wrongful  manner  shall  avoid 
the  matter  that  is  lawful." 
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Assignment  Must  Be  Unconditional,  —  At  common  law  it  was  held  that  the  assign- 
ment of  dower  by  the  heir  must  be  absolute,  unconditional,  and  without  lim- 
it.it  ion.1  Thus  it  has  been  held  that  a  conditional  assignment  of  rent  is  not 
a  bar  of  dower.* 

Acceptance  and  Entry  by  Widow.  —  An  assignment  by  the  heir  as  tenant  of  the 
freehold  must  be  accepted  by  the  dowress,  or  it  will  not  bind  her.3  And  it 
lias  been  said  that  to  bind  her,  not  only  must  she  accept  the  assignment,  but 
she  must  enter  upon  the  land.4 

Parol  Assignment.  —  But  since  the  widow  holds  her  dower,  not  of  the  heir  or 
other  tenant  of  whom  she  may  demand  it,  but  of  her  deceased  husband  or  by 
appointment  of  law,  the  assignment  of  dower  may  be  by  parol;  livery  of 
seizin  or  a  writing  is  unnecessary.5 

b.  MINORS.  —  By  the  common  law,  the  heir,  though  within  age,  may  assign 
dower,  and  the  assignment  will  be  held  good,  subject  to  be  corrected,  if  exces- 
sive, by  a  writ  of  admeasurement  of  dower.6 

c.  GUARDIAN.  —  At  Common  Law  it  was  the  rule  that  a  guardian  in  chivalry 
might  assign  dower,  because  a  writ  of  dower  lay  against  him,  but  an  assign- 
ment by  a  guardian  in  socage  is  void.7 

In  the  United  States  the  rule  has  been  laid  down  that  the  ordinary  guardian  of 
a  minor  heir  will  have  power  to  assign  dower,  because  otherwise  the  infant 
would  be  likely  to  suffer  from  want  of  discretion  if  he  assigned  it  himself,  or 
be  put  to  unnecessary  expense  if  the  widow  should  be  obliged  to  resort  to 
process  of  law.8 

d.  JOINT  Tenants.  —  At  common  law,  where  a  husband  had  been  solely 
seized  during  coverture,  and  afterwards  conveyed  or  devised  his  land  to  two 
jointly,  and  died,  one  of  the  joint  tenants  may  assign  the  widow  dower  accord- 
ing to  common  right  so  as  to  bind  the  other  tenant,  because  he  was  compelled 
to  do  the  same  by  law.  But  if  one  of  them  made  an  assignment  against  com- 
mon right,  as  by  assigning  a  rent  out  of  the  land,  this  will  not  bind  the  other 
tenant,  because  he  was  not  compelled  by  law  thereunto.9 

1.  Assignment  Must  Be  Unconditional.  —  Co.  New  Hampshire.  —  Johnson  v.  Morse,  2  N. 
Litt.  34^;  Austin  v.  Austin,  50  Me.  77,  79  Am.  H.  48;  Pinkham  v.  Gear,  3  N.  H.  163;  Meserve 
Dec.  597.  z>.  Meserve,  19  N.  H.  240. 

2.  Wentworth  v.  Wentworth,  Cro.  Eliz.  452.  New  York.  —  Gibbs  v.  Esty,  22  Hun  (N.  Y.) 
But  for  an  application  of  the  principle  of  266. 

estoppel  to  cases  of  this  kind  in  courts  of  equity,  6.  Assignment  by  Minor.  —  Gore  v.  Perdue, 

see  the  title  Estoppel.  Cro.  Eliz.  309;   McCormick  v.  Taylor,  2  Ind. 

3.  Acceptance  of  Assignment  by  Widow. —  336;  Robinson  v.  Miller,  1  B.  Mon.  (Ky.)  88,  2 
Austin  v.  Austin,  50  Me.  77,  79  Am.  Dec.  597;  B.  Mon.  (Ky.)  284;  Young  v.  Tarbell,  37  Me. 
Johnson  v.  Morse,  2  N.  H.  48;  Clark  v.  Muz-  509. 

zey,  43  N.  H.  59.  But  under  statute  in  Illinois  it  has  been  held 

4.  Entry  on  Land  by  Widow.  —  Austin  v.  Aus-  that  a  minor  cannot  make  such  an  assignment 
tin,  50  Me.  77,  79  Am.  Dec.  597;  Boyers  v.  of  dower  as  will  be  binding  on  him  on  arriv- 
Newbanks,  2  Ind.  388.  ing  at  age.    Bonner  v.  Peterson,  44  111.  260. 

5.  Assignment  by  Parol.  —  Co.  Litt.  35a.  7.  Co.  Litt.  35a. 

England.  —  Rowe  v.  Power,  2  B.  &  P.  N.  R.  8.  Assignment  by  Guardian. —  Hill  v.  Mitch- 

34.  ell,  5  Ark.  611;   Boyers  v.  Newbanks,  2  Ind. 

Canada.  —  Fraser  v.  Gunn,  27  Grant's  Ch.  388;  Robinson  v.  Miller,  1  B.  Mon.  (Ky.)  88,  2 

(U.  C.)63;  Fisher  v.  Grace,  28  U.  C.  Q.  B.  312;  B.  Mon.  (Ky.)  284;  Jones  v.  Brewer,  1  Pick. 

Leach  v.  Shaw,  8  Grant's  Ch.  (U.  C.)  494.  (Mass.)  314. 

Alabama.  — Johnson  v.  Neil,  4  Ala.  166.  Under  statute  \n  Maine  it  has  been  held  that 

Illinois.  —  Lenfers  v.  Henke,  73  111.  405,  24  the  guardian  of  a  minor  heir  is  empowered  to 

Am.  Rep.  263.  assign  and  set  out  dower.    Young  v.  Tarbell, 

Indiana.  —  Boyers  v.  Newbanks,  2  Ind.  388.  37  Me.  514;  Curtis  v.  Hohart,  41  Me.  232. 

Maine.  —  Curtis  v.  Hobart,  41  Me.  232 ;  Aus-  In  Illinois,  under  statute,  it  has  been  held 

tin  v.  Austin,  50  Me.  77,79  Am.  Dec.  597;  that  a  guardian  has  no  power  to  assign  dower. 

Baker  v.  Baker,  4  Me.  70.  Heisen  v.   Heisen,   145  111.  669;    Bonner  v. 

Massachusetts.  —  King  v.  King,  100  Mass.  Peterson,  44  111.  253;  Strawn  v.  Strawn,  50  111. 

224;   Conant  v.  Little,   1   Pick.  (Mass.)  191;  261;   Muller  v.  Benner,  69  111.  108.    See  also 

Jones  v.  Brewer,  1  Pick.  (Mass.)  317;  Blood  v.  Lenfers  v.  Henke,  73  111.  411,  24  Am.  Rep.  263. 

Blood,  23  Pick.  (Mass.)  80;  Shattuck  v.  Gragg,  9.  Assignment    by  Joint  Tenant.  —  Co.  Litt. 

23  Pick.  (Mass.)  88;  Draper  v.  Baker,  12  Cush.  35a.    See  the  statutes  of  the  various  states. 

(Mass.)  290.  upon  the  question  of  joint  tenancy. 
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e.  By  PROCESS  of  Law  —  Courts  of  Law.  —  If  dower  was  not  assigned  by 
the  heir  or  the  tenant  within  the  period  of  quarantine,  the  widow  had  her 
action  at  common  law  by  writ  of  dower  unde  nihil  habet,1  or  by  a  writ  of  right 
of  dower  against  the  tenant  in  possession.2 

Ejectment.  —  But  it  seems  that,  at  common  law,  ejectment  would  not  lie  for 
dower  which  had  not  been  assigned.3  But  in  some  states  in  this  country,  by 
statute,  the  writ  of  dower  is  abolished,  and  ejectment  may  be  resorted  to 
to  accomplish  the  same  purposes.4 

Courts  of  Equity.  —  In  England,  and  by  the  prevailing  authority  in  the  United 
States,  courts  of  equity  exercise  a  concurrent  jurisdiction  with  the  courts 
of  law  in  the  assignment  of  dower.5    And  it  has  been  said  that,  in  cases  where 


1.  Writ  of  Dower. —  Hill  v.  Mitchell,  5  Ark. 
-610;  Layton  v.  Butler,  4  Harr.  (Del.)  507; 
Waters  v.  Gooch,  6  J.  J.  Marsh.  (Ky.)  586,  22 
Am.  Dec.  108. 

2.  Writ  of  Bight  of  Dower.  —  Hill  v.  Mitchell, 
5  Ark.  610;  Brown  v.  Adams,  2  Whart.  (Pa.) 
188;  Evans  v.  Evans,  9  Pa.  St.  190. 

3.  Ejectment  Would  Not  Lie  at  Common  Law. — 
Doe  v.  Nutt,  2  C.  &  P.  430,  12  E.  C.  L.  205; 
Pringle  v.  Gaw,  5  S.  &  R.  (Pa.)  536;  Galbraith 
*.  Green,  13  S.  &  R.  (Pa.)  85;  Bratton  v. 
Mitchell,  7  Watts  (Pa.)  113;  Thomas  v.  Simp- 
son, 3  Pa.  St.  60. 

4.  Ejectment  under  Statutes.  —  Galbraith  v. 
Fleming,  60  Mich.  408;  Rea  v.  Rea,  63  Mich. 
263;  King  v.  Merritt,  67  Mich.  210;  Sherwood 
v.  Vandenburgh,  2  Hill  (N.  Y.)  303. 

5.  Assignment  by  Courts  of  Equity —  England. 
—  Mundy  v.  Mundy,  2  Ves.  Jr.  122;  Pulteney 
v.  Warren,  6  Ves.  Jr.  73;  Strickland  v.  Strick- 
land, 6  Beav.  77. 

United  States.  —  Herbert  v-  Wren,  7  Cranch 
<U.  S.)  370. 

Arkansas.  —  Menifee  v.  Menifee,  8  Ark.  9; 
Exp.  Crittenden,  10  Ark.  333. 

Delaware.  —  Layton  v.  Butler,  4  Harr.  (Del.) 
507;  Farrow  v.  Farrow,  1  Del.  Ch.  457. 

Florida.  —  Chaires  v.  Shepard,  7  Fla.  77. 

Kentucky.  —  Garton  v.  Bates,  4  B.  Mon. 
(Ky.)  366;  Kendall  v.  Honey,  5  T.  B.  Mon. 
(Ky.)  282;  Jones  v.  Todd,  2  J.  J.  Marsh.  (Ky.) 
359;  Lawson  v.  Morton,  6  Dana  (Ky.)  471; 
Wall  v.  Hill,  7  Dana  (Ky.)  173. 

Missouri.  —  Davis  v.  Davis,  5  Mo.  183. 

New  Jersey.  —  Drost  v.  Hall,  52  N.  J.  Eq. 
68;  Hartshorne  v.  Hartshorne,  2  N.  J.  Eq. 
349- 

New  York.  —  Hazen  v.  Thurber,  4  Johns. 
Ch.  (N.  Y.)  604;  Swaine  v.  Perine,  5  Johns. 
Ch.  (N.  Y^  482,  9  Am.  Dec.  318. 

North  Carolina. — Campbell  v.  Murphy,  2 
Jones  Eq.  (55  N.  Car.)  359. 

South  Carolina.  —  Keith  v.  Trapier,  Bailey 
Eq.  (S.  Car.)  63;  Wctodward  v.  Woodward,  2 
Rich.  Eq.  (S.  Car.)  25;  Bullock  v.  Griffin,  1 
Strobh.  Eq.  (S.  Car.)  60. 

Virginia.  —  Code  of  Va.  (1887),  §  2275; 
Blunt  v.  Gee,  5  Call  (Va.)  481;  Tod  v.  Baylor, 
4  Leigh  (Va.)  498;  Blair  v.  Thompson,  11 
Gratt.  (Va.)  441. 

See  also  Curtis  v.  Curtis,  2  Bro.  C.  C.  620; 
Dolin  v.  Coltman,  1  Vern.  294;  Dormer  v.  For- 
tescue,  3  Atk.  130:  Powell  v.  Monson,  etc., 
Mfg.  Co.,  3  Mason  (U.  S  )  347;  Blain  v.  Harri- 
son, 11  111.  384;  Wells  v.  Sprague,  iolnd.305; 
Allen  v.  McCoy,  8  Ohio  418. 

The  Code  of  Public  General  Laws  of  Mary- 
land (1888),  art.  16.  §  41,  provides:     "  The 
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several  courts  of  equity  shall  have  full  con- 
current jurisdiction  with  the  courts  of  law  in 
all  claims  for  dower,  and  shall  have  power 
to  try  all  questions  of  law  which  may  arise  in 
such  cases,  and  give  as  full  relief  in  any  case 
as  the  plaintiff  could  have  obtained  heretofore, 
in  either  a  court  of  equity  or  a  court  of  law, 
or  in  both  courts."  Grove  v.  Todd,  45  Md. 
252;  Wells  v.  Beall,  2  Gill  &  J.  (Md.)  468; 
Kiddall  v.  Trimble,  I  Md.  Ch.  J45;  Hopkins 
v.  Frey,  2  Gill  (Md.)  359;  Brooke  v.  Brooke,  60 
Md.  524. 

In  Alabama  the  courts  of  equity  entertain 
concurrent  jurisdiction  with  courts  of  law  in 
the  assignment  of  dower  in  all  cases.  This 
jurisdiction  is  not  affected  by  the  statutes  con- 
ferring jurisdiction  on  courts  of  probate. 
Francis  v.  Garrard,  18  Ala.  794;  Owen  v.  Slat- 
ter,  26  Ala.  547,  62  Am.  Dec.  745;  Brooks  v. 
Woods,  40  Ala.  538;  Irvine  v.  Armistead,  46 
Ala.  363;  Wood  v.  Morgan,  56  Ala.  398. 

And  so  equity  alone  can  award  rents  or 
mesne  profits  for  the  time  elapsing  between 
the  death  of  the  husband  and  the  assignment 
of  dower.  Slatter  v.  Meek,  35  Ala.  528;  Per- 
rine  v.  Perrine,  35  Ala.  644;  Waters  v.  Wil- 
liams, 38  Ala.  680. 

And  equity  alone  has  jurisdiction  to  decree 
compensation  in  lieu  of  an  assignment  of 
dower  by  metes  and  bounds.  Barney  v. 
Frowner,  9  Ala.  901;  Beavers  v.  Smith,  11 
Ala.  20;  Smith  Smith,  13  Ala.  329;  Thrasher 
v.  Pinckard,  23  Ala.  616;  Irvine  v.  Armistead, 
46  Ala.  363. 

By  Code  of  Ala.  (1896),  c.  38,  §  1525,  it  is 
provided  that  when  land  out  of  which  dower 
is  demanded  has  been  aliened  by  the  husband, 
and  from  improvements  made  by  the  alienee, 
or  from  any  other  cause,  an  assignment  of 
dower  by  metes  and  bounds  would  be  unjust, 
the  court  of  probate  must  decline  the  jurisdic- 
tion, and  application  must  be  made  to  the 
court  of  chancery.  Sanders  v.  McMillian,  98 
Ala.  144,  39  Am.  St.  Rep.  19;  Morgan  v.  Hen- 
dren,  102  Ala.  245;  Sheppard  v.  Sheppard,  87 
Ala.  560. 

The  rule  as  laid  down  in  the  text  at  one  time 
obtained  in  Mississippi .  Turner  v.  Morris, 
27  Miss.  733;  Harper  v.  Archer,  28  Miss.  212. 
But  by  Annot.  Code  of  Miss.  (1892),  §  2291, 
dower  is  abolished. 

In  Vermont  it  has  been  held  that  the  probate 
court  has  exclusive  jurisdiction  of  the  assign- 
ment of  dower,  and  that  the  courts  of  chancery 
ordinarily,  in  matters  rightfully  pertaining  to 
the  court  of  probate,  only  interfere  in  aid  of  its 
jurisdiction  in  matters  not  within  the  power 
of  that  court,  and  only  to  that  extent,  then  re- 
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no  equitable  right  is  involved,  the  courts  of  equity  determine  the  right  to  set 
up  by  the  widow  by  precisely  the  same  principles  which  would  govern  the 
decision  of  .1  court  of  law  in  a  like  case.1 

Additional  Statutory  Proceedings.  —  The  statutes  of  the  various  states  should  be 

consulted  with  regard  to  the  summary  proceedings  given  by  statute  in  many 
of  the  states  for  securing  an  assignment  of  dower. 

Demand  as  a  Prerequisite  to  Suit.  —  The  statutes  of  the  various  states  should  be 
consulted  on  the  question  as  to  the  necessity  of  a  demand  of  dower  prior  to 
the  institution  of  suit.2 

Necessity  of  Notice  of  Proceedings  for  Admeasurement.  —  According  to  some  of  the 
authorities,  notice  of  the  execution  of  a  commission  by  order  of  court  to  lay 
off  dower  need  not  be  given  to  the  heir  or  tenant  who  is  a  party  to  the  suit.3 

Person  Claiming  Adversely  to  Decedent  Not  Made  a  Party.  —  But  it  has  been  held  that 
an  assignment  will  not  be  valid  as  against  a  person  claiming  adversely  to  the 
decedent  where  he  is  without  notice  thereof  and  is  not  made  a  party  to  the 
proceedings.'1 

2.  Mode  of  Assignment  —  a.  By  Metes  AND  BOUNDS. — As  a  general  rule, 
an  assignment  must  be  made  by  metes  and  bounds  when  the  property  is  of 
that  kind  which  may  be  divided  in  certainty,  and  this  is  spoken  of  as  an  assign- 
ment according  to  common  right.5  And  the  same  rule  is  required  by  statute 
in  some  of  the  states.6 


mitting  the  case  to  that  court.  Danforth  v. 
Smiih,  23  Vt.  254. 

Under  the  Georgia  Civ.  Code,  §  4697,  pro- 
viding a  statutory  remedy  for  setting  apart 
dower,  it  has  been  held  that,  under  the  prac- 
tice prevailing  in  that  state,  the  remedy  pro- 
vided in  the  code  must  be  followed  as  the 
exclusive  remedy  when  it  is  applicable  to  the 
facts  of  the  case,  and  the  aid  of  a  court  of 
equity  is  not  necessary  to  the  assertion  of  the 
right  of  dower  or  the  protection  and  preserva- 
tion of  the  dower  estate.  But  where  this  rem- 
edy cannot,  by  its  terms,  be  made  to  apply,  or 
where,  if  it  be  applicable  so  far  as  the  assign- 
ment of  dower  is  concerned,  the  aid  of  a 
court  of  equity  is  necessary  to  the  assertion  of 
a  widow's  right  to  dower  or  to  secure  to  her 
the  enjoyment  of  the  dower  estate,  the  court 
of  equity  will,  notwithstanding  the  provision 
in  the  code,  entertain  a  petition  praying  for 
the  assignment  of  dower  and  appropriate  and 
adequate  relief  in  aid  thereof.  Bishop  v. 
Woodward,  (Ga.  1898)  29  S.  E.  Rep.  968. 

Allowance  for  Maintenance  Pendente  Lite.  —  It 
has  been  held  that  an  order  for  maintenance 
pendente  lite  will  not  be  made  on  behalf  of  a 
widow  on  her  bill  for  dower.  Rockwell  v. 
Morgan,  13  N.  J.  Eq.  119. 

1.  Ocean  Beach  Assoc.  v.  Brinley,  34  N.  J. 
Eq.  438;  Drost  v.  Hall,  52  N.  J.  Eq.'6S. 

2.  Demand  as  Prerequisite  of  Suit.  —  See  also 
7  Encyc.  of  Pl.  and  Pr.  150. 

3.  When  Notice  Unnecessary.  —  Ridgeway  v. 
Newbold,  1  Harr.  (Del.)  385;  Beaty  v.  Hearst, 
1  McMull.  L.  (S.  Car.)  31;  Cooley  v.  Cooley, 
(Tenn.  1896)  37  S.  W.  Rep.  1028.  See  also 
Matter  of  Watkins,  9  Johns.  (N.  Y.)  245;  Stew- 
art v.  Smith,  4  Abb.  App.  Dec.  (N.  Y.)  306. 
Compare  Hess  v.  Cole,  23  N.  J.  L.  122. 

In  Matter  of  Watkins,  9  Johns.  (N.  Y.)  245, 
it  was  held  that  where  the  commissioners  met 
at  the  house  of  the  heir  for  the  purpose  of 
making  an  admeasurement  of  dower,  and  he 
expressly  refused  to  show  them  the  premises, 
or  have  anything  to  do  in  the  business,  this 


was  sufficient  notice  of  the  admeasurement 
and  a  waiver  of  the  necessity  of  any  further 
notice. 

4.  Vickers  v.  Henry,  no  N.  Car.  371. 

5.  Assignment  by  Metes  and  Bounds.  —  Fisher 
v.  Grace,  28  U.  C.  Q.  B.  312;  Sanders  v.  Mc- 
Millian,  98  Ala.  146,  39  Am.  St.  Rep.  19,  citing- 
5  AM.  and  Eng.  Encyc.  of  Law  927;  Coulter 
v.  Holland,  2  Harr.  (Del.)  332;  Skolfield  v. 
Skolfield,  88  Me.  258;  Pierce  v.  Williams,  3  N. 
J.  L.  281;  Smith  v.  Smith,  6  Lans.  (N.  Y.)  313; 
Benner  v.  Evans,  3  P.  &  W.  (Pa.)  454.  See 
also  Leggett  v.  Steele,  4  Wash.  (U.  S.)  305; 
Gibson  v.  Marshall.  5  Rich.  Eq.  (S.  Car.)  254; 
Spain  v.  Adams,  3  Tenn.  Ch.  323. 

Where  two  lots  fronted  on  a  river,  and  were 
therefore  irregular  in  shape,  and  the  sheriff 
assigned  the  east  third  of  one  and  the  west 
third  of  the  other,  making  no  survey  and  giv- 
ing no  further  description,  the  assignment  was 
held  insufficient.  Fisher  v.  Grace,  28  U.  C.  Q. 
B.  312. 

A  widow  cannot,  merely  on  her  right  to 
dower,  file  a  bill  to  sell  the  heir's  fee  simple 
and  get  money  on  the  sale  in  lieu  of  dower  in 
kind.  Hoback  v.  Miller,  (W.  Va.  1898)  29  S. 
E.  Rep.  1014. 

The  Return  of  a  Sheriff  should  describe  the  part 
allotted  to  the  widow,  by  metes  and  bounds, 
whenever  the  subject-matter  is  capable  of 
being  so  described.  A  particular  end  of  a 
house  or  barn,  or  a  third  of  an  orchard, 
will  not  do.  Pierce  v.  Williams,  3  N.  J.  L. 
282. 

The  Report  of  Commissioners  appointed  to  allot 
dower  must  show  that  they  selected  a  portion 
of  the  land  which  they  ascertained  was  one- 
third  of  the  whole,  and  denned  its  boundaries. 
That  they  allotted  "  four  acres  of  land 
around  "  the  house  is  too  indefinite.  Stevens 
v.  Stevens,  3  Dana  (Ky.)  371. 

6.  Starr  &  Curt.  Annot.  111.  Stat.  (1896),  g  35; 
Atkin  v.  Merrell,  39  111.  62;  James  v.  Fields,  5 
Heisk.  (Tenn.)  394;  Spain  v.  Adams,  3  Tenn. 
Ch.  323. 
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Rule  Dispensed  With  by  Agreement  of  Parties.  —  While  the  sheriff,  commissioner,  or 
other  officer  of  the  law  is  held  to  a  strict  enforcement  of  this  rule,  the  heir  or 
tenant  of  the  freehold  may  make  an  assignment  generally  without  metes  and 
bounds,  and  the  assignment  will  be  good,  if  assented  to  by  the  widow,  for  by 
their  consent  they  may  waive  a  regulation  which  is  merely  for  their  own 
advantage.1 

Where  Assignment  by  Metes  and  Bounds  Impracticable  —  Property  Indivisible  by  Nature.  — 

By  the  common  law,  and  by  statute  in  some  of  the  states  declaratory 
of  the  common  law,  dower  will  not  be  required  to  be  assigned  by  metes 
and  bounds  in  those  cases  where,  from  the  nature  of  the  property  out  of  which 
dower  is  to  be  assigned,  it  is  ascertained  to  be  impracticable  to  so  divide  it  as 
to  give  the  parties  the  enjoyment  of  their  respective  shares  in  severalty.  And 
in  such  cases  the  widow  will  be  endowed  in  a  special  manner,  as  with  a  stated 
proportion  of  the  rents  and  profits,  or,  in  some  instances,  with  a  gross  sum  in 
lieu  of  dower.2 

Where  Property  Is  in  Hands  of  Alienee.  —  The  general  rule  that  the  assignment  of 
dower  must,  if  practicable,  be  made  by  metes  and  bounds,  applies  when  the 
property  out  of  which  dower  is  to  be  awarded  has  passed  into  the  hands  of  an 
alienee.3 

Variation  of  Rule  by  Reason  of  Improvements  by  Alienee.  —  In  England,  where  the 
doctrine  obtains  that  dower  is  to  be  assigned  according  to  the  value  of  the 
estate  at  the  time  of  assignment,  no  inconvenience  or  injustice  arises  from 
the  application  of  this  rule  by  reason  of  improvements  made  by  the  alienee 
subsequent  to  his  purchase.4  But  in  the  United  States  it  is  the  prevailing  rule 
that  the  dowress  shall  not  be  allowed  the  benefit  of  any  improvements  made 
by  the  alienee  subsequent  to  the  alienation,  and  it  has  been  accordingly  held 
by  several  authorities,  apart  from  statute,  that  an  assignment  by  metes  and 


1.  Assignment  by  Metes  and  Bounds  Waived.  — 

Booth  v.  Lambert,  Styles  276;  Rowe  v.  Power. 
2  B.  &  P.  N.  R.  1. 

Thus  an  agreement  between  the  parties  that 
the  widow  shall  take  an  undivided  third  part 
of  the  lands  of  her  husband  instead  of  a  third 
by  metes  and  bounds,  will  be  valid.  Rowe  v. 
Power,  2  B.  &  P.  N.  R.  1. 

Where  the  husband  made  a  lease  for  years, 
and  died,  and  the  heir  said  to  the  wife,  "  I  en- 
dow you  of  the  third  part  of  all  the  lands 
whereof  your  husband  was  seized,"  it  was  held 
that  this  was  a  good  endowment,  though  not 
by  metes  and  bounds,  and  that  the  assignment 
bound  the  lessee,  and  he  held  in  common  with 
the  dowress.    Co.  Lilt.  32^,  note  I. 

2.  Where,  from  Nature  of  Property,  Division  by 
Metes  and  Bounds  Impracticable  —  Alabama. — 
Beavers  v.  Smith,  11  Ala.  20;  Francis  v.  Gar- 
rard, 18  Ala.  7Q7;  Wood  v.  Morgan,  56  Ala.  397; 
Steele  v.  Brown,  70  Ala.  237:  Sanders!/.  Mc- 
Millian,  98  Ala.  146,  39  Am.  St.  Rep.  19. 

Arkansas.  —  Hill  v.  Mitchell,  5  Ark.  610. 

District  of  Columbia.  —  Davison  v.  Whittle- 
sey, 1  MacArthur  (D.  C.)  163. 

Illinois.  —  Francisco  v.  Hendricks,  28  III.  64; 
Donoghue  v.  Chicago,  57  111.  235;  Walkers. 
Walker,  2  111.  App.  418. 

Iowa.  —  Corriel  v.  Bronson,  6  Iowa  471. 

Kentucky.  —  Stevens  v.  Stevens,  3  Dana 
(Ky.)37i;  Hogg  v.  Hensley,  (Ky.  1897)  39  S. 
W.  Rep.  247,  citing  5  Am.  and  Eng.  Encyc.  of 
Law  927. 

Maine.  —  Skolfield  v.  Skolfield,  88  Me.  258. 
Maryland.  —  Chase's  Case,   1  Bland  (Md.) 
206,  17  Am.  Dec.  277. 

New  York.  —  White  v.  Story,  2  Hill  (N.  Y.) 
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543;  Van  Gelder  v.  Post,  2  Edw.  Ch.  (N.  Y.) 
578. 

Ohio.  —  U.  S.  Bank  v.  Dunseth,  10  Ohio  18; 
Hillgartner  v.  Gebhart,  25  Ohio  St.  557. 

South  Carolina.  —  Hey  ward  v.  Cuthberl,  3 
Brev.  (S.  Car.)  482. 

Tennessee.  —  Summers  v.  Donnell,  7  Heisk. 
(Tenn.)  565 ;  Lewis  v.  James,  8  Humph.  (Tenn.) 
537- 

Virginia.  —  Parrish  v.  Parrish,  88  Va.  529. 
See  infra,  this  section,  Rents  and  Profits  and 
Gross  Sum  in  Lieu  of  Dower. 

3.  Assignment  by  Metes  and  Bounds  of  Property 
in  Hands  of  Alienee.  —  Sanders  v.  McMillian, 
98  Ala.  148,  39  Am.  St.  Rep.  19;  Benner  v. 
Evans,  3  P.  &  W.  (Pa.)  454;  Verlander  v. 
Harvey,  36  W.  Va.  374. 

Where  lands  were  alienated  by  the  husband, 
it  has  been  held  that,  apart  from  agreement, 
the  widow  cannot  claim  a  third  of  the  purchase 
money  in  lieu   of  her  dower.  Fitzhugh 
Foote,  3  Call  (Va.)  13. 

Under  statute  in  West  Virginia  it  has  been 
held  that  while,  if  the  husband  die  seized,  the 
widow  cannot  be  compelled  to  receive  the  com- 
pensation in  money  in  lieu  of  dower,  unless  it 
is  impossible  to  assign  her  dower  in  the  real 
estate  in  specie,  yet  where  the  husband  has  sold 
the  propcrtv  in  his  lifetime,  she  cannot  insist 
that  her  dower  shall  be  assigned  in  specie,  nor 
can  she  refuse  to  receive  a  gross  sum  or  equiv- 
alent annuity,  the  option  in  this  matter  being 
lodged  by  the  statute  exclusively  with  the 
alienee.  Verlander  v.  Harvey,  36  YV.  Va. 
374- 

4.  English  Rule.  —  Doe  v.  Gwinnell,  1  Q.  B. 
682,  41  E.  C.  L.  728. 

Volume  X. 


Assignment. 


DOWER. 


Mode  of  Assignment 


bounds  in  such  case  will,  under  certain  circumstances,  be  impracticable  and 
inequitable,  and  assignment  must  be  made  in  a  special  manner.1  Similar 
decisions  have  been  made  under  statute  in  some  of  the  states.2 

Deterioration  from  Natural  Causes  Immaterial.  —  But  it  has  been  held  that  deteriora- 
tion in  value,  either  from  natural  causes  or  from  the  mere  negligence  of  the 
purchaser  or  alienee  in  keeping  the  property  in  repair,  is  an  insufficient  cause 
for  assigning  compensation  in  lieu  of  dower,  instead  of  setting  the  same  off  by 
metes  and  bounds.3 

b.  Where  Lands  Are  Held  in  Common.  —  Another  Exception  to  the  Rule  is, 
that  when,  from  the  nature  of  the  husband's  interest  in  the  property,  there 
can  be  no  assignment  in  severalty,  an  assignment  by  metes  and  bounds  will  be 
dispensed  with ;  as  where  the  lands  out  of  which  dower  is  to  be  assigned  are 
held  in  common,  in  which  case  the  dower  interest  is  to  be  assigned  to  be  held 
in  common  with  the  heir  and  other  tenants.4 

Where  Interest  Is  Conveyed  to  Other  Tenant  During  Coverture.  —  But  it  has  been  held 
that  where  the  husband  in  his  lifetime  conveys  his  interest  as  tenant  in  com- 
mon to  his  co-tenant,  without  release  of  dower  by  the  widow,  she  may  main- 
tain a  writ  of  dower  against  the  latter  and  have  her  dower  set  out  to  her  by 
metes  and  bounds.5 

Where  Partition  Is  Made  During  Coverture.  —  Also,  if,  during  coverture,  a  valid  par- 
tition is  made  by  the  husband,  or  by  operation  of  law,  the  wife  is  entitled  to 
dower  only  in  the  share  partitioned  or  set  off  to  her  husband,  and  not  in  his 
undivided  share  of  the  whole,  and  the  assignment  will  be  made  in  the 
usual  mode.6 

c.  RENTS  AND  PROFITS  —  (i)  Property  by  Nature  Indivisible — (a)  In  General. 
—  At  common  law  the  rule  is  well  established  that  when  the  property  out  of 
which  dower  is  to  be  assigned  is  in  its  nature  indivisible,  and  therefore  will 
not  admit  of  an  assignment  of  dower  by  metes  and  bounds,  an  allotment  may 


1.  United  States  Rule.  —  Beavers  v.  Smith,  1 1 
Ala.  20;  Francis  v.  Garrard,  18  Ala.  794;  Wil- 
let  v.  Beatty,  12  B.  Mon.  (Ky.)  172;  Hugg  v. 
Hensley,  (Ky.  1897)  39  S.  W.  Rep.  247;  Lewis 
v.  James,  8  Humph.  (Tenn.)  537. 

2.  Scammon  v.  Campbell,  75  111.  223;  Riley 
v.  Clamorgan,  15  Mo.  331;  Griffin  v.  Regan,  79 
Mo.  74. 

3.  Deterioration  Immaterial.  —  Sanders  v.  Mc- 
Millian,  98  Ala.  144,  39  Am.  St.  Rep.  19.  This 
case  was  decided  under  a  statute  which  was 
held  to  be  merely  declaratory  of  the  common 
law. 

4.  Assignment  out  of  Lands  Held  in  Common.  — 

Litt.,  §  44;  Co.  Litt.  3267  Smith  v.  Angell,  2 
Ld.  Raym.  785;  Hart  v.  Burch,  130  111.  435; 
Blossom  v.  Blossom,  9  Allen  (Mass.)  254;  Lloyd 
v.  Conover,  25  N.  J.  L.  47;  Walker  v.  Walker, 
6  Colder.  (Tenn.)  571;  Parrish  v.  Parrish,  88 
Va.  529.    See  also  Rank  v.  Hanna,  6  Ind.  20. 

In  Tennessee  it  has  been  held  that  a  widow 
cannot  have  dower  assigned  by  metes  and 
bounds,  out  of  property  held  by  the  husband 
as  a  tenant  in  common,  without  and  until  there 
has  been  a  partition  of  the  property  so  held. 
Walker  v.  Walker,  6  Coldw.  (Tenn.)  571. 

And  in  Clift  v.  Clift,  87  Tenn.  23,  it  was  in- 
timated that,  under  statute,  if  the  property  was 
of  such  a  character  that  it  could  not  be  par- 
titioned in  kind  without  injury  thereto,  it 
might  be  sold,  and  the  widow  have  her  dower 
assigned  out  of  the  proceeds  of  her  husband's 
interest.  The  court  in  this  case  said:  "  It 
seems,  however,  that  in  such  case,  if  the  widow 
should  prefer  it,  she  may  have  assigned  to  her 


one-third  of  the  share  of  her  husband,  to  held 
in  common  with  the  heir  and  other  tenants." 

Lands  Held  in  Joint  Tenancy.  —  In  Virginia  it 
has  been  said  that  the  rule  of  the  text  "  is  now 
true  with  respect  to  lands  held  by  the  husband 
as  a  joint  tenant,  the  jus  accrescendi  having 
been  abolished  in  Virginia  by  statute,  except 
as  to  estates  held  jointly  by  executors  or  trus- 
tees, or  where  otherwise  provided  in  the  instru- 
ment creating  the  estate.  Code,  2430,  2431 ; 
1  Washb.  Real  Prop.  157."  Parrish  v.  Parrish, 
88  Va.  529. 

5.  Blossom  v.  Blossom,  9  Allen  (Mass.)  254. 

6.  Where  Partition  of  Lands  Held  in  Common  Is 
Made  During  Coverture.  —  Ridgeway  v.  New- 
bold,  1  Harr.  (Del.)  385;  Mosher  v.  Mosher,  32 
Me.  412;  Potter  v.  Wheeler,  13  Mass.  504; 
Lloyd  v.  Conover,  25  N.J.  L.  47;  Wilkinson  v. 
Parish,  3  Paige  (N.  Y.)  653;  Totten  v.  Stuyve- 
sant,  3  Edw.  Ch.  (N.  Y.)  500.  See  also  Jack- 
son v.  Edwards,  22  Wend.  (N.  Y.)  498. 

Where  Partition  Is  Unequal.  —  Where  a  simple 
partition  of  a  common  estate  is  made,  the 
right  of  the  widow  of  each  tenant  to  claim 
dower  will  be  restricted  to  the  share  assigned 
or  conveyed  to  her  husband;  that  must  be 
presumed  to  have  been  of  equal  value  to  the 
husband's  share  of  the  whole  estate.  But  if 
the  partition  be  not  made  by  assigning  or  con- 
veying to  each  his  own  share,  and  the  estate 
is  conveyed  of  unequal  shares  of  unequal  val- 
ues, and  especially  when  other  considerations 
besides  that  of  a  division  of  a  common  estate 
occasioned  the  conveyances,  there  is  no  such 
limitation  of  the  right  of  the  widow  to  claim 
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be  made  to  the  widow  of  her  proportionate  share  of  the  rents  and  profits  arising 
from  the  entire  property.1  Thus,  at  common  law,  the  widocv  was  dowable  of 
the  third  part  of  the  profits  of  stallage,  of  the  third  part  of  the  profits  of  a  fair, 
an  office,  a  dove-house,  a  piscary,  of  a  third  presentation  to  advowson,  and  of 
a  third  part  of  the  profits  of  courts,  fines,  and  heriots.2  By  statute  in  many  of 
the  states,  also,  provisions  to  the  like  effect  are  made.3 

(b)  Mines  —  Mines  on  Husband's  Lands.  —  Where  mines  are  situated  on  the  lands 
of  the  husband,  and  they  have  been  opened  and  operated  during  the  lifetime 
of  the  husband,  the  rule  has  been  laid  down  that  the  sheriff  must  estimate  the 
annual  value  of  the  open  mines  therein  as  a  part  of  the  value  of  the  estates  of 
which  the  widow  is  dowable,  but  it  is  not  absolutely  necessary  that  he  should 
assign  to  her  any  open  mines  themselves  or  any  portions  of  them.  The  third 
part  in  value  which  he  should  assign  to  her  may  consist  wholly  of  lands  set  out 
by  metes  and  bounds,  and  containing  none  of  the  open  mines.  Or  he  may 
include  any  of  the  mines  themselves  in  the  assignment  to  the  widow,  describing 
them  specifically  if  the  particular  lands  in  which  they  lie  shall  not  also  be 
assigned.  But  if  those  lands  should  be  included  in  the  assignment,  the  open 
mines  within  them  may  be,  but  are  not  necessarily  to  be,  so  described,  being 
part  of  the  land  itself  which  is  assigned.  Or  the  sheriff  may  divide  the  enjoy- 
ment and  perception  of  the  profits  of  the  mines.4  And  it  has  been  held  that 
a  widow  may  have  as  her  dower  a  share  of  the  rents  and  realties  of  mines  or 
quarries  opened  in  the  lifetime  of  her  husband  and  operated  by  lessees,  paying 
rent  or  royalty  on  the  yield.5 

Mines  Appurtenant  to  Lands  of  Third  Person.  —  Where  a  widow  is  dowable  of  mines 


dower  only  in  the  portion  conveyed  to  her  hus- 
band.   Mosher  v.  Mosher,  32  Me.  412. 

1.  Assignment  of  Rents  and  Profits  When  Prop- 
erty Indivisible  —  England.  —  Stoughton  v. 
Leigh,  1  Taunt.  402. 

Alabama.  —  Francis  v.  Garrard,  18  Ala.  797; 
Sanders  v.  McMillian,  98  Ala.  146,  39  Am.  St. 
Rep.  19. 

Arkansas.  —  Hill  v.  Mitchell,  5  Ark.  610. 
Kentucky.  —  Stevens  v.  Stevens,  3  Dana  (Ky.) 
371- 

New  Jersey.  —  Rockwell  v.  Morgan,  13  N.  J. 
Eq.  389. 

New  York.  —  White  v.  Story,  2  Hill  (N.  Y.) 
548;  Coates  v.  Cheever,  1  Cow.  (N.  Y.)  463; 
Van  Gelder  v.  Post,  2  Edw.  Ch.  (N.  Y.)  578. 

Tennessee.  —  Clift  v.  Clift,  87  Tenn.  25; 
Summers  v.  Donnell,  7  Heisk.  (Tenn.)  565. 

2.  Co.  Litt.  32a. 

Tithes.  —  In  Co.  Litt.  32a,  it  is  said:  "  Also 
a  woman  shall  be  endowed  of  tithes,  and  the 
surest  endowment  of  tithes  is  of  the  third 
sheaf,  for  what  land  shall  fie  sown  is  uncer- 
tain." 

3.  Statutes. -- Bates  Annot.  Ohio  Stat.  (1897), 
§  5714;  U.  S.  Bank  v.  Dunseth,  10  Ohio  18. 

Starr  &  Curt.  Annot.  Illinois  Stat.  (1896),  c. 
41,  par.  39,  reads  as  follows:  "  When  the  estate 
out  of  which  dower  is  to  be  assigned  consists 
of  a  mill  or  other  tenement  which  cannot  be 
divided  without  damage  to  the  whole,  and  in 
all  cases  where  the  estate  cannot  be  divided 
without  great  injury  thereto,  the  dower  may 
be  assigned  of  the  rents,  issues,  and  profits 
thereof,  to  be  had  and  received  by  the  person 
entitled  thereto  as  tenant  in  common  with  the 
owners  of  the  estate,  or  a  jury  may  be  impaneled 
to  inquire  of  the  yearly  value  of  the  dower 
therein,  who  shall  assess  the  same  accord- 
ingly; and  the  court  shall  thereupon  enter  a 
decree  that  there  be  paid  to  such  person  as  an 
10  C.  of  L.— 12 


allowance  in  lieu  of  dower,  on  a  day  therein 
named,  the  sum  so  assessed  as  the  yearly 
value  of  such  dower,  and  the  like  sum  on  the 
same  day  of  each  year  thereafter  during  his  or 
her  natural  life,  and  may  make  the  same  a 
lien  on  any  real  estate  of  the  party  against 
whom  such  decree  is  rendered,  or  cause  the 
same  to  be  otherwise  secured."  Walker  v. 
Walker,  2  111.  App.  418.  See  also  Francisco  v. 
Hendricks,  28  111.  64. 

By  Statutes  of  Maine  (1883),  p.  549,  it  is  pro- 
vided that  when  a  division  by  metes  and 
bounds  cannot  be  conveniently  made  dower 
shall  be  assigned  in  a  special  manner,  as  of  a 
third  part  of  the  rents  and  profits,  in  which 
case  the  judge  may,  if  he  deems  it  necessary, 
require  the  parties  having  the  estate  to  secure 
the  widow's  share  by  mortgage  or  otherwise. 
Skolfield  v.  Skolfield,  88  Me.  258. 

4.  Assignment  of  Dower  in  Mines.  —  Stoughton 
v.  Leigh,  1  Taunt.  402;  Coates  v.  Cheever,  I 
Cow.  (N.  Y.)  460.  See  also  White  v.  Story,  2 
Hill  (N.  Y.)  548;  Lenfers  v.  Henke,  73  111.  405, 
24  Am.  Rep.  263;  Hoby  v.  Hoby,  1  Vern.  218; 
Rockwell  v.  Morgan,  13  N.  J.  Eq.  389.  And 
see  supra,  this  title,  Of  What  the  Wife  Is 
Dowable  —  Mines  and  Quarries. 

Clay  Banks.  —  In  Rockwell  v.  Morgan,  13  N. 
J.  Eq.  389,  it  was  held  that  the  dower  in  clay 
banks  might  be  assigned  by  giving  a  share  of 
the  profits,  instead  of  by  meies  and  bounds. 
The  court  in  this  case  said:  "  The  only  ques- 
tion that  can  arise  will  be  in  regard  to  the 
mode  of  assignment,  whether  by  metes  and 
bounds  or  by  a  share  of  the  profits.  That 
course  should  be  adopted  which  will  be  most 
favorable  to  the  widow  and  which  will  most 
effectually  secure  the  enjoyment  of  her  right. 
There  can  be  no  difficulty  in  taking  an  account 
of  the  profits." 

6.  Clift  v.  Clift,  87  Tenn.  17. 
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which  the  husband  had  in  the  lands  of  other  persons,  she  is  to  be  endowed  in 
.1  special  manner,  as  by  a  proportionate,  separate,  alternate  enjoyment  of  the 
whole  for  short  periods,  or  by  her  proportion  of  the  profits,  since  the  property 
is  incapable  of  a  beneficial  severance  by  metes  and  bounds.1 

(o)  Buildings  —  Dwelling  House.  —  The  rule  seems  to  be  established  that  where 
dower  is  to  be  assigned  in  a  dwelling  house,  it  cannot  be  strictly  set  off  by 
metes  and  bounds  by  allotting  a  third  part  of  it  or  a  third  of  each  separate 
room.  Hut  the  assignment  may  be  made  of  so  many  rooms,  in  which  case  it 
is  usually  essential  to  the  beneficial  enjoyment  of  the  property  that  the  pass- 
ages, stairways,  etc.,  be  assigned  to  be  used  by  the  widow  conjointly  with  the 
others.* 

storehouse.  —  It  has  been  held  also  that  a  storehouse  not  being  divisible, 
dower  therein  cannot  be  set  off  by  metes  and  bounds,  but  in  that  case  the 
widow  was  assigned  one-third  of  the  annual  rental  value  of  the  property  for 
life.3 

Mills.  —  Where  a  widow  is  dowable  of  a  mill,  she  shall  be  endowed  of 
every  third  toll-dish,  or  of  the  entire  mill  every  third  month  or  year,  or  by 
taking  a  share  of  the  profits  in  some  other  form.4 

Where  Mill  Is  Attached  to  Lands  of  Husband.  —  But  where  the  widow  is  dowable  of 
the  mill,  not  as  a  separate  and  distinct  interest,  but  as  a  part  of  certain  lands 
belonging  to  the  husband,  it  has  been  held  that  the  estate  may  be  so  appor- 
tioned as  to  give  the  widow  a  definite  part  of  the  mill.5 

(d)  Ferries.  —  It  has  been  held  also  that  a  widow  is  dov/able  of  one-third  of 
the  profits  or  of  the  use  of  a  ferry,  because  a  ferry,  being  an  incorporeal  here- 
ditament, is  indivisible.6 

(2)  By  Agreement.  —  A  widow,  instead  of  having  an  assignment  of  dower 
by  metes  and  bounds,  may,  by  an  arrangement  with  the  heir  or  devisee,  suffer 
him  to  rent  out  the  land  with  the  understanding  that  she,  in  lieu  of  her  dower, 
is  to  receive  one-third  of  her  proportion  of  the  annual  rents.7  Or  she  may 
agree  to  receive  a  definite  yearly  sum  of  money.8 

(3)  Form  of  Payment.  —  At  Common  Law  the  ordinary  rule  is,  that  where  a 
division  by  metes  and  bounds  is  impracticable,  the  widow  is  to  have  a  third  of 
the  actual  rents  and  profits  of  the  husband's  estate,  or  her  proportionate  alter- 
nate enjoyment  of  the  same.9 

Annual  Sum  Based  on  Rental  Value.  —  And  in  some  cases,  under  statute,10  and 

1.  Stoughton  v.  Leigh,  1  Taunt.  402.  5.  Smith  v.  Smith,  5  Dana  (Ky.)  179. 

2.  Assignment  of  Dower  in  Dwelling  House.  —  6.  Assignment  of  Dower  in  a  Ferry.  —  Stevens 
White  v.  Story,  2  Hill  (N.  Y.)  549;  Parrish  v.  v.  Stevens,  3  Dana  (Ky.)  371.  See  also  Clift  v. 
Parrish,    88   Va.  529.    See  also  Symmes  v.  Clift,  87  Tenn.  25. 

Drew,  21  Pick.  (Mass.)  278;  Parks  v.  Hardey,  7.  Assignment  of  Rents  and  Profits  by  Agree- 

4  Bradf.  (N.  Y.)  15;    Matter  of  Watkins,  9  ment.  —  Miarshall  v.  McPherson,  8  Gill  &  J. 

Johns.  (N.  Y.)245;  Patch  v.  Keeler,  27  Vt.  252.  (Md.)  333. 

In  Abingdon's  Case,  Palm.  265,  it  was  held  8.  Definite  Yearly  Sum.  —  Hale  v.  James,  6 

that  where  a  sheriff  assigned  to  the  widow  a  Johns.  Ch.  (N.  Y.)  258,  10  Am.  Dec.  328. 

third  part  of  each  chamber  of  a  house,  and  9.  Co.  Litt.  32a. 

chalked   out   her  part,  the  assignment  was  10.  Annual  Sum  in  Lieu  of  Dower.  —  2  Starr  <S: 

malicious,  and  the  sheriff  should  be  committed  Curt.  Annot.  Stat.  (1S96),  p.  1476;  Scammon 

to  prison.  v.  Campbell,  75  111.  223;  Walker  v.  Walker,  2 

In  White  v.  Story,  2  Hill  (N.  Y.)  543,  it  was  111.  App.  418.    See  also  Gove  v.  Cather,  23  111. 

held  that  the  assignment  of  particular  rooms  634,  76  Am.  Dec.  711;  Francisco  v.  Hendricks, 

in  a  house  could  not  be  legally  objected  to  by  2S  111.  64;  Meyer  v.  Pfeiffer,  50  111.  485. 

the  tenant,  though  it  was  intimated  that  it  Where  city  lots,  of  which  dower  is  sought, 

might  be  objected  to  by  the  widow.    The  par-  were  unimproved  when  conveyed  by  the  hus- 

ticular  mode  of  assignment  mentioned  in  the  band  of  the  dowress,  and  dower  cannot  be 

text  was  denominated  in  this  case  an  assign-  assigned  by  metes  and  bounds  without  preju- 

ment  by  metes  and  bounds.  dice,  it  is  proper,  in  assessing  the  yearly  value 

3.  Assignment  of  Dower  in  Storehouse.  —  Sum-  of  the  dower,  to  give  the  widow  one-third  of 
mers  v.  Donnell,  7  Heisk.  (Tenn.)  565.  the  rental  value  of  the  lots  without  the  im- 

4.  Assignment  of  Dower  in  Mills.  —  Co.  Liu.  provements,  so  long  as  she  may  live.  Scam- 
22a;  Gilpin  v.  Cookson,  1  Lev.  182;  White  v.  mon  v.  Campbdl,  75  111.  223. 

Story,  2  Hill  (N.  Y.)  543;    Clift  v.  Clift,  87  Under  statute  in  Missouri  the  rule  is  that  in 

Tenn.  25.  assessing  the  annual  value  of  the  dower  of  the 
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apart  from  statute,1  the  rule  lias  been  laid  down  that  it  is  competent  for  the 
court,  where  dower  cannot  be  assigned  by  metes  and  bounds,  to  award  an 
annual  sum  of  money  in  lieu  of  dower,  equivalent  to  the  annual  rental  value 
of  the  widow's  interest  in  the  estate. 

Interest  on  Estimated  Value  of  Premises.  —  In  some  jurisdictions,  it  has  been  held 

that  where  land  has  been  aliened  by  the  husband,  and  an  assignment  cannot 
be  made  by  metes  and  bounds,  the  interest  on  one-third  the  value  of  the 
premises  at  the  time  of  alienation  to  be  paid  annually  is  a  just  criterion.2 


widow  in  land  not  susceptible  of  being  ad- 
measured, the  value  is  to  be  determined  from 
what  may  be  the  net  annual  product  without 
the  expenditure  of  money  or  labor  after  de- 
ducting all  charges  to  which  the  land  is  sub- 
ject, such  as  taxes,  repairs,  etc.  Rilej,  v. 
Clamorgan,  15  Mo.  331;  Strickler  v.  Tracy,  66 
Mo.  465;  Reily  v.  Bates,  40  Mo.  469;  Griffin  v. 
Regan,  79  Mo.  73;  Walker  v.  Deaver,  79  Mo. 
685. 

Under  statute  in  Ohio,  declaring  that 
"  where  no  division  can  be  made  by  metes  and 
bounds,  dower  shall  be  assigned  in  a  special 
manner,  as  of  a  third  part  of  the  rents  and 
profits,"  it  has  been  held  that  the  assignment 
of  a  gross  sum  annually,  and  charged  on  the 
rents,  instead  of  giving  one-third  of  the  rents 
themselves,  is  good,  the  details  of  the  manner 
of  assignment  being  left  to  the  discretion  of 
the  court.  U.  S.  Bankw.  Dunseth,  10  Ohio  iS. 
See  2  Bates's  Annot.  Ohio  Stat.  (1897),  §  5714. 

Under  the  same  statute  it  has  been  held 
that,  in  assigning  dower,  deduction  should  be 
made  from  the  gross  rents  of  the  estate  for 
reasonable  repairs  and  taxes,  but  no  deduction 
should  be  made  on  account  of  water-rents  or 
insurance.  Hillgartner  v.  Gebhart,  25  Ohio  St. 
557- 

Age  and  Health  of  Dowress  Immaterial.  —  In 

determining  the  annual  value  of  the  dower  in- 
terest under  the  above  statutes,  the  age  and 
health  of  the  dowress  are  not  to  be  taken  into 
consideration.  Scammon  v.  Campbell,  75  111. 
223;  Walker  v.  Deaver,  79  Mo.  666. 

In  Riley  v.  Clamorgan,  15  Mo.  335,  Gamble, 
J.,  said:  "  The  uncertainty  of  the  widow's  life 
is  not  to  be  considered  as  a  cause  for  reducing 
the  amount,  for  that  uncertainty  attaches  to 
the  continuance  of  the  annuity  which  is  to  be 
paid  in  lieu  of  dower.  The  sum  to  be  annually 
paid  is  the  same,  whether  the  widow  be  old  or 
youncr,  and  whether  the  condition  of  her 
health  gives  promise  of  long  life  or  not." 

1.  Summers  v.  Donnell,  7  Heisk.  (Tenn.) 
565;  Lewis  v.  James,  8  Humph.  (Tenn.)  537. 

Illustration.  —  Where  real  estate  was  sold  at 
chancery  sale,  and  the  purchaser,  believing 
that  he  had  acquired  a  good  title,  placed  valu- 
able improvements  on  it  for  the  manufacture 
of  iron,  and  it  appearing  on  bill  filed  that  the 
estate  was  subject  to  dower,  it  was  held  by  the 
court  that  inasmuch  as  it  would  be  inequitable 
for  the  complainant  to  be  benefited  by  the  im- 
provements at  the  expense  of  the  defendant,  or 
for  her  to  be  admitted  to  a  partnership  in  the 
manufactory,  it  would  be  proper  and  the  court 
had  the  power  to  decree  an  annual  payment  of 
money  to  the  complainant  in  lieu  of  dower, 
equivalent  to  the  annual  value  of  her  interest 
in  the  estate.  Lewis  v.  James,  8  Humph. 
(Tenn.)  537. 


2.  Interest  on  One-third  Value  of  Premises.  — 

In  Alabama,  -prior  to  the  present  statute  in  that 
state  upon  the  question,  it  was  held  that  where 
lands  havfc  been  aliened  and  an  assignment  by 
metes  and  bounds  could  not  be  made  without 
injustice  to  the  alienee,  the  interest  on  one- 
third  the  value  of  the  premises  at  the  time  of 
alienation  by  the  husband  is  a  just  criterion, 
and  the  court  may  provide  for  the  annual  pay- 
ment of  such  interest  by  a  lien  on  the  land  or 
some  other  eligible  mode.  Beavers  v.  Smith, 
11  Ala.  20;  Francis  v.  Garrard,  18  Ala.  794; 
Springle  v.  Shields,  17  Ala.  295. 

In  Francis  v.  Garrard,  18  Ala.  794,  the  court 
said:  "  At  the  common  law,  when  the  widow 
could  not  be  endowed  in  the  land  itself  by  the 
assignment  of  a  portion  of  it,  she  was  dowable 
in  a  special  manner,  according  to  the  nature  of 
the  thing  to  which  the  right  attached;  if  of  a 
mill,  the  third  toll-dish,  or  a  third  part  of  the 
profits;  the  third  part  of  the  profits  of  a  dove- 
cote, of  a  mine,  a  park,  etc.  But  we  think 
when  she  seeks  compensation  in  equity  in  lieu 
of  an  assignment  out  of  the  land,  which  she 
may  do  when  such  assignment  is  impracti- 
cable, as  it  is  impossible  for  the  court  to  ascer- 
tain what  the  future  profits  will  be,  depending, 
as  they  necessarily  must,  upon  fortuitous  cir- 
cumstances and  the  fluctuation  in  prices,  it  is 
clearly  wrong  to  say  the  alienee  shall  pay  a 
certain  sum  in  gross,  estimated  in  advance  as 
one-third  of  the  yearly  rents  or  profits,  during 
the  life  of  the  widow.  There  is  no  means  of 
ascertaining  the  value  of  future  profits,  and  if 
the  widow  is  to  be  endowed  of  such,  the  court 
must  necessarily  have  the  same  annually 
ascertained,  and  do  complete  justice  to  all  the 
parties  by  making  the  widow's  dower  interest 
contribute  a  just  proportion  toward  keeping 
the  premises  in  repair.  It  is  manifest,  how- 
ever, that  great  inconvenience  would  result 
from  this  practice,  which  would  impose  con- 
tinuous and  often  arduous  duties  upon  the 
court  during  the  whole  life  of  the  dowress,  in 
the  annual  ascertainment  of  her  portion  of  the 
profits,  and  that  it  would  be  attended  with 
much  cost  10  parties;  whereas  the  rule  adopted 
in  Beavers  v.  Smith,  11  Ala.  20,  commends 
itself  for  its  simplicity  and  convenience,  and  in 
the  main  will  be  found  to  be  as  just  as  any 
that  can  be  adopted.  The  widow,  then,  is 
entitled  to  the  use  of  one-third  the  value  of  the 
premises  at  the  time  of  her  husband's  aliena- 
tion, during  her  natural  life;  in  other  words, 
to  the  interest  on  that  sum  to  be  paid  to  her 
annually,  to  be  properly  secured  to  her." 

By  the  Code  of  Alabama  (1896),  vol.  1, 
1525,  1526,  it  is  substantially  provided  that 
when  land  out  of  which  dower  is  demanded 
has  been  aliened  by  the  husband,  and  from 
improvements  made  by  the  alienee  or  from 
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Computation  of  Share  in  Proceeds  of  Sale.  —  Where  a  widow  is  dowable  of  the  pro- 

ceeds  ol  the  sale  of  her  husband's  real  estate,  as  in  the  case  where  an  estate  is 
sold  upon  the  foreclosure  of  a  mortgage  in  which  she  joined  with  her  husband, 
the  usual  rule  seems  to  be  that  where  a  gross  sum  is  not  awarded  by  virtue  of 
a  statutory  provision  1  or  the  agreement  of  the  parties,2  her  proportionate  share 
of  the  proceeds  of  the  sale  is  to  be  invested,  and  the  interest  thereon  is  to  be 
paiil  over  to  her  annually.3 

Gross  Sum  in  Lieu  of  Dower  — (i)  By  Agreement.  —  By  statute  in 
some  of  the  states,  provision  is  made  for  the  allowance  of  a  gross  sum  in  lieu 
of  dower  by  the  agreement  of  the  parties.4    But  even  apart  from  statute,  this 


any  other  cause,  an  assignment  of  dower  by 
metes  and  bounds  would  be  unjust,  the  widow 
is  dowable  of  the  value  of  the  land  at  the  time 
of  the  alienation,  the  interest  on  one-third  part 
thereof  from  the  death  of  the  husband  to  be 
paid  to  her  annually  during  her  life,  and 
secured,  if  necessary,  by  a  lien  on  the  land, 
unless  the  parties  agree  to  a  compensation  in 
gross,  which  the  court  must  give  effect  to. 
Sanders  v.  McMillian,  g8  Ala.  144,  39  Am.  St. 
Rep.  19;  Ware  v.  Owens,  42  Ala.  212,  94  Am. 
Dec.  642;  Wood  v.  Morgan,  56  Ala.  397;  Melton 
v.  Andrews,  76  Ala.  586. 

In  New  York,  a  similar  rule  was  at  one  time 
supported.  Van  Gelder  v.  Post,  2  Edw.  Ch. 
(N.  Y.)  577. 

By  New  York  Code  of  Civil  Procedure, 
55  1613,  it  is  provided  thai  if  the  referee  or  the 
commissioners  report  that  it  is  not  practicable, 
or  that,  in  their  opinions,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the 
property,  the  final  judgment  must  direct  that 
a  sum  fixed  by  the  court  and  specified  therein 
equal  to  one-third  of  the  rental  value  of  the 
real  property  as  ascertained  by  a  reference  or 
otherwise,  be  paid  to  the  plaintiff  annually  or 
oftener,  as  directed  in  the  judgment  during 
her  natural  life  for  her  dower  in  the  property, 
and  that  the  same  so  to  be  paid  be  and  remain 
a  charge  upon  the  property  during  her  natural 
life. 

Agreement  to  Buy  Annuity.  —  Where  it  is 
agreed  between  the  widow  and  the  tenant, 
that  he  shall  allow  her  a  yearly  sum,  instead 
of  having  the  dower  assigned  to  her  according 
to  law,  the  interest  of  one-third  of  the  value  of 
the  premises,  at  the  time  of  alienation,  is  the 
proper  measure  of  the  annuity.  But  where 
the  house  and  buildings  on  .the  land  constitute 
the  principal  value  of  the  premises,  a  deduction 
of  one  per  cent,  was  allowed,  as  a  compensa- 
tion to  the  tenant,  on  account  of  necessary  re- 
pairs, and  the  risk  of  loss  by  fire.  Hale  v. 
James,  6  Johns.  Ch.  (N.  Y.)  258,  10  Am.  Dec. 
328. 

1.  Davidson  v.  Graves,  Bailey  Eq.  (S.  Car.) 
268. 

2.  Simonton  v.  Gray,  34  Me.  50;  Hale  v. 
James,  6  Johns.  Ch.  (N.  Y.)  258,  10  Am.  Dec. 
328;  O'Ferrall  v.  Davis,  1  Iowa  560.  See  also 
Jennison  v.  Hapgood,  14  Pick.  (Mass.)  345. 

3.  Interest  on  Share  of  Proceeds  of  Sale.  —  Ta- 
bele  v.  Tabele,  1  Johns.  Ch.  (N.  Y.)  45;  Hale 
v.  James,  6  Johns.  Ch.  (N.  Y.)  258,  10  Am. 
Dec.  328;  Titus  v.  Neilson,  5  Johns.  Ch.  (N. 
Y.)452;  Dobbin  v.  Dobbin,  n  Ont.  Rep.  534; 
Hinchman  v.  Stiles,  9  N.  J.  Eq.  361.  See  also 
Higbie  v.  Westlake,  14  N.  Y.  281. 


Where  a  decedent's  real  estate  is  sold,  under 
an  order  of  the  probate  court,  for  the  purpose 
of  making  an  equitable  division  among  his 
heirs,  after  the  death  of  one  of  the  heirs,  the 
sale  bars  the  right  of  dower  of  the  widow  of 
such  deceased  heir,  but  does  not  extinguish 
her  right  as  dowress;  the  proceeds  of  sale 
stand  in  lieu  of  the  land  itself,  and  the  portion 
of  the  deceased  heir  must  be  paid  to  his 
administrator,  for  the  purposes  of  administra- 
tion; but  so  much  thereof  as  corresponds  with 
her  dower  interest  in  the  land  must  be  paid 
over  to  the  widow,  on  her  executing  a  suitable 
bond  for  the  protection  of  those  entitled  to  the 
reversion;  and  on  her  failure  to  give  such 
bond,  the  money  must  be  loaned  out,  and  the 
interest  be  paid  to  her  annually  during  her 
life.    Chanay  v.  Chaney,  38  Ala.  35. 

4.  Agreement  to  Take  a  Gross  Sum.  —  Robin- 
son v.  Govers,  138  N.  Y.  429;  Schierloh  v. 
Schierloh,  14  Hun  (N.  Y.)  572.  See  also  Law- 
rence v.  Miller,  1  Sandf.  (N.  Y.)  516;  Hazen  v. 
Thurber,  4  Johns.  Ch.  (N.  Y.)  604. 

By  the  Code  of  Georgia  (1895),  vol.  2,  §  4696, 
it  is  provided  that,  with  the  assent  of  the  ex- 
ecutor or  administrator  of  the  estate  and  the 
approval  of  the  ordinary,  the  widow  may 
elect,  in  lieu  of  her  dower,  an  amount  in 
money,  to  belong  absolutely  to  her,  to  be  esti- 
mated and  determined  by  the  commissioners 
appointed  to  assign  dower.  Mitchell  v.  Word, 
60  Ga.  525;  Smith  v.  Smith,  36  Ga.  620,  39  Ga. 
226;  Dabney  v.  Bailey,  42  Ga.  521;  Wilson  v. 
Peeples,  61  Ga.  221. 

The  approval  by  the  ordinary  of  the  election 
of  a  widow  to  take  an  amount  of  money,  to  be 
assigned  to  her  absolutely  in  lieu  of  her  dower, 
should  be  obtained  before  commissioners  are 
appointed  to  assign  dower.  Smith  v.  Smith, 
36  Ga.  620. 

By  statute  in  New  Jersey,  providing  for  sales 
in  partition  of  estates  subject  to  dower,  it  is 
provided  that  the  court  shall  direct  the  pay- 
ment of  such  sum  in  gross  out  of  the  proceeds 
of  the  sale  of  the  premises  to  the  person  en- 
titled to  such  estate,  as  shall  be  deemed  a  just 
and  reasonable  satisfaction  for  such  estate  or 
interest,  and  which  the  person  so  entitled  shall 
consent  in  writing  to  accept  in  lieu  thereof; 
but  in  case  no  such  consent  be  given  before 
the  making  of  the  order  confirming  such  sale 
or  for  the  distribution  of  the  proceeds  thereof, 
then  the  court  shall  ascertain  and  determine 
what  proportion  of  such  proceeds  will  be  a 
just  and  reasonable  sum  to  be  invested  for  the 
benefit  of  the  person  entitled  to  such  estate,  in 
dower  or  by  the  curtesy,  and  shall  order  the 
same  to  be  pot  at  interest,  on  sufficient  security 
of  real  property  or  invested  in  public  stock,  or 
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mode  of  assignment  may  be  pursued.1 

(2)  Assignment  by  the  Courts.  — -  But  it  seems  to  be  the  prevailing  rule  that, 
independent  of  legislative  authority,  the  courts  cannot,  without  the  consent 
of  the  parties,  allow  a  gross  sum  in  lieu  of  dower.2  In  Kentucky,  however,  it 
has  been  held  that  where  it  is  impracticable  to  divide  property  so  as  to  allot 
dower  in  the  usual  mode,  the  court  may  award  a  gross  sum  in  lieu  thereof, 
where  such  award  is  not  resisted  by  the  devisees  of  the  property ;  and  it  was 
intimated  that,  even  without  such  acquiescence,  where  the  property  is  indi- 
visible, it  is  within  the  sound  discretion  of  the  court  to  allow  a  gross  sum  in 
lieu  of  dower.3  And  by  statute  in  Michigan,  the -allowance  of  a  gross  sum  is 
left  to  the  discretion  of  the  court.4  By  statute  in  South  Carolina  the  com- 
missioners are  directed  to  assess  a  sum  of  money  to  be  paid  in  lieu  of  dower 
when  in  their  opinion  the  land  cannot  be  equally  and  fairly  divided.5 


deposited  in  some  safe  and  reliable  savings  in- 
stitution, by  orderand  under  the  direction  and 
control  of  said  court  for  the  benefit  of  the  par- 
ties entitled,  and  the  interest  thereon  to  be 
paid  to  them  as  the  same  may  become  due  as 
a  compensation  for  and  in  lieu  of  the  said 
estate  in  dower  or  by  the  curtesy,  and  at  the 
decease  of  the  person  entitled  to  the  same,  the 
principal  sum  shall  be  paid  to  or  distributed 
among  the  parties  entitled  thereto.  Gen. 
Stat,  of  New  Jersey  (1896),  vol.  3,  p.  2984; 
Cronkright  v.  Haulenbeck,  25  N.  J.  Eq.  514. 
See  also  Mulford  v.  Hiers,  13  N.  J.  Eq.  15. 

1.  Sherard  v.  Sherard,  33  Ala.  489;  Smiley 
v.  Smiley,  I  Dana  (Ky.)  93;  Alexander  v. 
Bradley,  3  Bush  (Ky.)  667;  Simonton  v.  Gray, 
34  Me.  50. 

2.  Court  Cannot  Assign  Gross  Sum  Except  by 
Consent. —  Herbert  v.  Wren,  7  Cranch  (U.  S.) 
370;  Beavers  v.  Smith.  11  Ala.  20;  Johnson  v. 
Elliott,  12  Ala.  112;  Fry  v.  Merchants'  Ins. 
Co.,  15  Ala.  810;  Francis  v.  Garrard,  18  Ala. 
794;  Francisco  v.  Hendricks,  28  111.  64;  Bon- 
ner v.  Peterson,  44  111.  259;  Blair  v.  Thomp- 
son, 11  Gratt.  (Va.)  441;  Wilson  v.  Davisson,  2 
Rob.  (Va.)  384.  See  also  White  v.  White,  16 
Gratt.  (Va.)  264,  80  Am.  Dec.  706;  Pollard  v. 
Underwood,  4  Hen.  &  M.  (Va.)  459;  Davison 
v.  Waite,  2  Munf.  (Va.)  527. 

Where  the  property  of  a  husband  dying  in- 
solvent was,  by  its  nature,  indivisible,  it  was 
held  that  the  widow  could  not  be  compelled  by 
the  court  on  behalf  of  creditors  to  accept  in 
lieu  of  dower  in  specie  a  sum  in  gross  out  of 
the  proceeds  of  the  property.  Summers  t. 
Donnell,  7  Heisk.  (Tenn.)  565. 

Where,  in  a  suit  in  equity  brought  for  the 
purpose  of  subjecting  the  real  estate  of  a  de- 
cedent to  the  payment  of  his  lien  debts  and  an 
assignment  of  dower  to  his  widow,  the  dower 
cannot  be  assigned  in  kind,  and  it  is  necessary 
to  sell  the  whole  real  estate  and  to  satisfy  the 
claim  of  dower  out  of  the  proceeds,  the  court 
cannot,  without  the  consent  of  all  the  parties, 
satisfy  such  claim  by  the  payment  of  a  gross 
sum  out  of  the  proceeds,  but  must  securely  in- 
vest one-third  of  the  proceeds  and  direct  the 
interest  on  such  investments  to  be  paid  to  the 
widow  during  her  life  in  satisfaction  of  her 
claim  of  dower.  Harrison  v.  Payne,  32  Gratt. 
(Va.)  387.  Compare  Stimson  v.  Thorn,  25 
Gratt.  (Va.)  278. 

Land  Taken  under  Eminent  Domain. —  It  has 
been  held  that  a  court  of  equity  cannot  decree, 
in  lieu  of  a  dower  interest  therein,  a  gross 


ibi 


sum  of  the  proceeds  paid  by  the  city  as  dam- 
ages for  such  appropriation,  at  least  unless 
there  are  no  means  of  securing  to  her  the  pay- 
ment of  an  annual  sum  equal  to  one-third  of 
the  rents  and  profits  of  the  fund  in  which  she 
is  dowable.    Bonner  v.  Peterson,  44  111.  253. 

Under  statute  in  West  Virginia,  it  has  been 
held  that,  if  the  husband  die  seized,  the  widow 
cannot  be  compelled  to  receive  a  compensation 
in  money  in  lieu  of  dower  unless  it  is  impossi- 
ble to  assign  her  dower  in  the  real  estate,  in 
specie.    Jarrell  v.  French,  43  W.  Va.  456. 

But  where  the  husband  has  sold  the  prop- 
erty in  his  lifetime,  she  cannot  insist  that  her 
dower  shall  be  assigned  in  specie,  nor  can  she 
refuse  to  receive  a  gross  sum  or  an  equivalent 
annuity,  the  option  in  the  matter  being  lodged 
by  statute  exclusively  with  the  alienee.  Ver- 
lander  v.  Harvey,  36  W.  Va.  374. 

3.  Gross  Sum  Assignable  in  Court's  Discretion. 
—  Rich  v.  Rich,  7  Bush  (Ky.)  53;  Hogg  v. 
Hensley,  (Ky.  1897)  39  S.  W.  Rep.  247. 

Interest  on  Gross  Sum. —  Under  statute  in 
Kentucky  allowing  the  widow  to  recover  as 
dower  the  rent  of  property  aliened  from 
the  commencement  of  the  action  only,  on  the 
allowance  of  a  gross  sum  in  lieu  of  dower  in 
property  in  the  hands  of  the  vendee,  the  widow 
is  entitled  to  interest  only  from  the  commence- 
ment of  the  action.  Hogg  v.  Hensley,  (Ky. 
x897)  39  S.  W.  Rep.  247. 

4.  Under  a  Michigan  statute  of  dower  recog- 
nizing the  propriety  of  converting  into  money 
the  value  of  such  property  as  cannot  be  actu- 
ally partitioned,  it  has  been  held  that  the  dis- 
cretion of  the  court  was  properly  exercised  in 
allowing  a  gross  sum  in  lieu  of  dower  and  a 
further  sum  for  arrears  where  the  premises 
were  hotel  property  and  substantially  an  en- 
tirety, and  improvements  had  been  made 
thereon  by  the  defendants  without  the  com- 
plainant's concurrence,  and  the  relations  of 
the  parties  were  such  as  to  preclude  a  peace- 
able association  in  business.  Brown  v.  Bron- 
son,  35  Mich.  415. 

5.  In  South  Carolina,  by  vol.  1  of  the  Rev. 
Stat.  (1893),  £  1920,  it  is  provided  that  the  com- 
missioners, or  a  majoritv  of  them,  shall  have 
power,  and  they  are  authorized  and  required 
in  the  admeasurement,  to  have  relation  and 
regard  to  the  true  and  real  value  of  the  land 
in  question:  and  where  the  same  cannot,  in 
the  opinion  of  a  majority  of  them,  be  fairly 
and  equally  divided  without  manifest  disad- 
vantage, then  they,  or  a  majority  of  them. 
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(3)  How  C  'imputation  Is  Made.  —  In  some  jurisdictions,  where  a  gross  sum 
is  awarded  the  dowress  in  lieu  of  dower,  it  is  held  that  no  general  rule  can  be 
properly  applied,  but  every  cause  must  depend  upon  its  own  peculiar  circum- 
stances to  be  considered  by  the  court.1 

Computation  by  Annuity  Tables.  —  In  other  jurisdictions,  the  computation  is  made 
in  accordance  with  life  annuity  tables.2  In  most  instances,  however,  where 
life  tables  are  employed  for  this  purpose,  the  computation  based  thereon  is 
subject  to  be  varied  by  the  particular  circumstances  of  the  case,  such  as  the 


shall  assess  a  sum  of  money  to  be  paid  to  the 
widow  in  lieu  of  her  dower,  or  the  heir  at  law, 
or  such  other  person  or  persons  as  may  be  in 
possession  of  the  said  land.  Stewart  v.  Blease, 
4  S.  Car.  37;  Jefferies  v.  Allen,  34  S.  Car.  189. 

Interest  is  allowed  on  the  sum  assessed,  from 
the  time  the  return  is  confirmed,  until  the 
money  is  paid.  Woodward  v.  Woodward,  2 
Rich.  Eq.  (S.  Car.)  23.  See  also  Phinney  v. 
Johnson,  15  S.  Car.  158. 

Operation  of  Assessment  of  Gross  Sum  as  Charge 
upon  Land.  —  Under  statute  of  South  Carolina, 
providing  for  an  assessment  of  a  gross  sum  in 
lieu  of  dower,  it  has  been  held  that  when  the 
claim  is  set  up  against  the  estate  of  the  de- 
ceased husband,  the  assessment,  in  marshal- 
ing the  assets,  must  be  considered  in  the 
nature  of  a  charge  to  the  extent  of  one-third 
upon  the  lands  to  the  relief  of  the  personalty. 
Stock  v.  Parker,  2  McCord  Eq.  (S.  Car.)  376; 
Witherspoon  v.  Watts,  18  S.  Car.  396. 

But  it  has  been  held  that  such  assessment 
does  not  constitute  a  specific  lien  upon  the  land 
in  the  possession  of  an  alienee,  but  operates 
only  as  a  judgment.  But  if  the  sum  so 
assessed  is  not,  in  fact,  paid,  the  widow  still 
has  her  right  of  dower  in  the  land  itself.  Wil- 
liamson v.  Gasque,  24  S.  Car.  100. 

1.  Amount  Dependent  upon  Circumstances  of  the 
Case.  —  Atkins  v.  Kron,  8  Ired.  Eq.  (43  N. 
Car.)  1. 

By  Pub.  Gen.  Laws  of  Maryland  (1888),  art. 
16,  §  43,  it  is  provided  that  "  in  all  cases  where 
lands  and  tenements  are  to  be  sold  under  a 
decree,  and  the  widow  who  is  entitled  to  dower 
in  such  lands  will  consent  in  writing  to  the 
sale  of  the  entire  estate  therein,  the  court  shall 
order  the  same  to  be  sold  free  from  any  claim 
of  dower,  and  allow  the  widow  such  portion  of 
the  nei  proceeds  of  sale  as  may  be  just  and 
equitable,  not  exceeding  one-seventh  nor  less 
than  one-tenth,  according  to  the  age,  health, 
and  condition  of  such  widow."  Dorsey 
v.  Smith,  7  Har.  &  J.  (Md.)  345;  Maccubbin  v. 
Cromwell,  2  Har.  &  G.  (Md.)  443;  Spurrier  -'. 
Spurrier,  1  Bland  (Md.)  477,  note  b\  Mildred 
v.  Neill,  2  Bland  (Md.)  354,  note;  Ewing  v. 
Ennalls,  2  Bland  (Md.)  356,  note;  Watkins  v. 
Worthington,  2  Bland  (Md.)  509;  Waring 
v.  Waring,  2  Bland  (Md.)  676;  Williams'  Case, 
3  Bland  (Md.)  186;  Simmons  v.  Tongue,  3  Bland 
(Md.)34i;  Abercrombie  v.  Riddle,  3  Md.  Ch. 
320;  Sindall  v.  Campbell,  7  Gill  (Md.)  77; 
Goodburn  v.  Stevens,  1  Md.  Ch.  420;  Peyton 
v.  Ayres,  2  Md.  Ch.  64;  Stein  v.  Stein,  80 
Md.  306.  See  also  Cassanave  v.  Brooke,  3 
Bland  (Md.)  267,  note  y. 

Under  Revised  Statutes  of  South  Carolina 
(1893),  vol.  1,  §  1920,  providing  that  the  com- 
missioners, or  a  majority  of  them,  shall  have 
power,  and  they  are  authorized  and  required, 


in  the  admeasurement  aforesaid  to  have  rela- 
tion and  regard  to  the  true  and  real  value  of 
the  lands  in  question,  and  where  the  same  can- 
not, in  the  opinion  of  a  majority  of  them,  be 
fairly  and  equally  divided  without  manifest 
disadvantage,  then  they,  or  a  majority  of 
them,  shall  assess  a  sum  of  money  to  be  paid 
to  the  widow  in  lieu  of  her  dower  by  the  heir 
at  law  or  such  other  person  or  persons  as  may 
be  in  possession  of  the  lands,  it  has  been  held 
to  be  usual  in  that  state  to  assess  one-sixth  of 
the  value  of  the  entire  fee  as  equivalent  to  the 
widow's  estate  for  life  in  one-third  of  the  land; 
and,  as  a  general  rule,  the  same  proportion 
should  always  be  adhered  to  in  the  assessment 
of  dower,  except  in  extreme  cases  of  youth  on 
the  one  hand,  or  of  age  and  infirmity  on  the 
other.  Wright  v.  Jennings,  1  Bailey  L.  (S. 
Car.)  277;  Payne  v.  Payne,  Dudley  Eq.  (S. 
Car.)  124;  Stewart  v.  Blease,  4  S.  Car.  37; 
Jefferies  v.  Allen,  34  S.  Car.  189.  See  also 
Hey  ward  v.  Cuthbert,  3  Brev.  (S.  Car.)  482; 
Douglass  v.  McDill,  1  Spears  L.  (S.  Car.) 
139- 

But  in  some  of  the  earlier  cases  in  this 
state,  the  rule  is  laid  down  that  a  reasonable 
compensation  should  be  allowed  to  the  widow 
for  her  dower,  without  referring  to  any  princi- 
pies  by  which  the  amount  of  such  compensa- 
tion is  to  be  ascertained.  Miller  v.  Cape,  I 
Desaus.  (S.  Car.)  no;  Miller  v.  Miller,  1  De- 
saus.  (S.  Car.)  in;  Clifford  v.  Clifford,  1  De- 
saus. (S.  Car.)  115;  Rutledge  v.  Williamson,  I 
Desaus.  (S.  Car.)  159.  See  also  Lesesne  v. 
Russell,  1  Bay  (S.  Car.)  459;  Scott  v.  Scott,  I 
Bay  (S.  Car.)  504,  1  Am.  Dec.  625. 

2.  Computed  by  Annuity  Tables.  —  Hogg  v. 
Hensley,  (Ky.  1897)  39  S.  W.  Rep.  247;  Harri- 
son v.  Griffith,  4  Bush  (Ky.)  146.  See  also 
Eastabrook  v.  Hapgood,  10  Mass.  313.  See 
generally  the  title  Mortality  Tables. 

In  Johnson  v.  Moon,  82  Ga.  247,  where  a 
widow  elected  to  take  a  gross  sum  in  lieu  of 
dower,  the  value  of  her  estate  was  ascertained 
and  determined  according  to  life  and  annuity 
tables. 

In  New  York,  it  has  been  held  that  where 
executors  are  clothed  with  power  of  sale,  they 
may  enter  into  an  agreement  with  the  widow 
having  dower  in  the  estate,  to  pay  her  a  sum  in 
gross  according  to  the  principles  applicable  to 
annuities,  in  consideration  of  her  uniting  in  the 
conveyance  of  the  premises;  and  where  such 
composition  was  made  at  a  rate  ranging  be- 
tween those  of  the  Northampton  and  the  Car- 
lisle tables,  and  the  executors  had  acted  in  good 
faith,  and  with  a  view  to  the  benefit  of  the 
estate,  the  arrangement  would  not  be  disturbed 
by  the  court.  Eagle  v.  Emmet,  4  Bradf.  (N. 
Y.)  117.  See  also  Hale  v.  James,  6  Johns.  Ch. 
(N.  Y.)  263,  10  Am.  Dec.  328. 
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vigor  or  frailty  of  the  constitution  and  health  of  the  dowress,  the  life  tables 
being  used  merely  as  a  means  of  approximation.1  But  in  Michigan,  a  different 
rule  prevails  upon  the  ground  that  an  attempt  to  refine  upon  the  averages  given 
in  the  tables  by  guessing  at  the  probabilities  of  a  given  life  would  be  too  fanci- 
ful and  conjectural  in  determining  legal  rights.2 

e.  Where  Lands  Are  in  Separate  Tracts — At  common  Law — General 
Bule  —  At  common  law,  each  particular  tract  or  parcel  of  land  was  required  to 
bear  the  burden  of  the  widow's  dower  annexed  to  and  growing  out  of  it,  and 
the  dower  in  all  cases  of  several  tracts  could  not  be  imposed  upon  one  or  more 
to  the  relief  of  the  others.3  And  it  seems  that  the  widow  was  entitled  to  a 
third  part  of  each  existing  denomination  of  property,  as,  a  third  of  the  arable 
land,  a  third  of  the  meadow,  and  a  third  of  the  pasture.4  This  general  rule 
applied  as  against  purchasers  from  the  husband  as  well  as  against  the  heirs.5 

Effect  of  Agreement  of  Parties.  —  But,  while  this  is  true,  the  common  law  permitted 
the  heir  and  the  widow,  by  mutual  consent,  to  allotv  a  specific  tract  in  lieu  of 
dower  in  several  parcels,  and  when  so  assigned,  the  law  would  uphold  it  and 
enforce  it  between  the  parties.6. 

Where  Separate  Parcels  indivisible.  —  And  the  general  rule  was  further  abated 
where,  on  account  of  the  nature  of  the  property,  as  in  the  case  of  mines,  the 
separate  parcels  were  indivisible  by  metes  and  bounds.' 

Qualification  of  Rule  in  Equity.  —  Moreover,  it  has  been  held  that  courts  of  equity 
have  departed  from  this  inflexible  rule  of  the  common  law,  and  have  required 
the  widow  to  accept  an  assignment  of  the  whole  of  her  dower  out  of  the  estate 


1.  Health  of  Dowress  to  Be  Considered.  —  Alex- 
ander z\  Bradley,  3  Bush  (Ky.)  667;  Cronk- 
right  v.  Haulenbeck,  25  N.  J.  Eq.  513.  See 
also  McLaughlin  v.  McLaughlin,  20  N.  J.  Eq. 
190,  22  N.  J.  Eq.  505;  Mulford  v.  Hiers,  13  N. 
J.  Eq.  13. 

In  Alexander  v.  Bradley,  3  Bush  (Ky.)  667, 
the  court  said:  "  Courts,  as  matter  of  law  and 
legal  criterion,  have  adopted  the  American  life 
annuity  tables,  and,  by  consulting  those,  de- 
termine the  present  value  of  life  estates  when 
the  person  upon  whose  life  the  estate  depends 
is  of  ordinary  health  and  vigor  for  one  of  that 
age;  subject,  however,  to  be  varied  on  ac- 
count of  unusual  vigor  or  frailty  of  constitu- 
tion and  health,  which  may  either  lengthen  or 
shorten  the  probable  duration  of  the  life 
estate." 

Effect  of  Widow's  Death  upon  Valuation.  —  In 

McLaughlin  v.  McLaughlin,  22  N.  J.  Eq-  506, 
it  was  held  that  when  the  widow  elected  to 
have  a  gross  sum  in  lieu  of  her  dower,  and 
after  making  this  election,  and  before  its  value 
had  been  ascertained,  she  died,  the  widow's 
interest  should  be  calculated  on  the  basis  that 
her  life  was  of  the  value  of  the  average  of 
persons  of  her  age  in  ordinary  health,  regard- 
less of  the  fact  of  her  death. 

2.  Michigan  Rule.  —  Brown  v.  Bronson,  35 
Mich.  415. 

3.  Assigned  in  Each  Tract.  —  Schnebly  v. 
Schnebly,  26  111.  119;  O'Ferrall  v.  Simplot,  4 
Iowa  404;  Wood  v.  Lee,  5  T.  B.  Mon.  (Ky.)  55; 
Richmond  v.  Harris,  (Ky.  1897)  43  S.  W.  Rep. 
703;  Skolfield  v.  Skolfield,  88  Me.  258;  Cook  v. 
Fisk,  Walk.  (Miss.)  423;  Sip  v.  Lawback,  17 
N.  J.  L.  442;  Scott  v.  Scott,  1  Bay  (S.  Car.) 
504,  1  Am.  Dec.  625.  See  also  French  v. 
Peters,  33  Me.  396.  Compare  Cazicr  v. 
Hinchey,  (Mo.  1898)44  S.  W.  Rep.  1052. 

Where  an  assignment  of  dower  appears  by 
the  assignment  and  officer's  return  to  have 


been  made  from  five  only  out  of  eleven  par- 
cels, it  was  held  that  such  an  assignment, 
where  made  upon  a  writ  of  seizin,  is  not  war- 
ranted by  law.  Skolfield  v.  Skolfield,  88  Me. 
258. 

4.  Assigned  in  Each  Denomination  of  Land.  — 

I  Roll's  Abr.  683;  Coulter  v.  Holland,  2  Harr. 
(Del.)  333. 

An  assignment  of  one-fifth  of  a  ferry  in  con- 
sequence of  the  assignment  of  more  than  a 
third  in  certain  lands  by  a  county  court,  as  a 
substitute  for  one-third  of  each,  was  held  to  be 
unauthorized  and  invalid.  Stevens  v.  Ste- 
vens, 3  Dana  (Ky.)  371. 

5.  Rule  Applicable  as  Against  Purchasers.  — 
Co.  Litt.  350;  Doe  v.  Gwinnell,  1  Q.  B.  682,  41 
E.  C.  L.  728;  Anonymous,  Freem.  227;  Fosdick 
v.  Gooding,  I  Me.  30,  10  Am.  Dec.  25;  Boyd  v. 
Carlton,  69  Me.  200,  31  Am.  Rep.  268;  Cook 
v.  Fisk,  Walk.  (Miss.)  423;  Thomas  v.  Hesse, 
34  Mo.  13,  84  Am.  Dec.  66;  Ellicott  v.  Mosier, 

II  Barb.  (N.  Y.)  574. 

"  If,  during  the  life  of  the  husband,  his  land 
has  been  alienated,  and  if,  when  his  widow 
seeks  the  assignment  of  her  dower,  the  land  is 
held  in  several  parcels  by  different  persons, 
her  dower  shall  be  assigned  in  each  parcel 
separately.  It  is  neither  her  duty  to  demand 
it  nor  her  right  to  have  it  in  one  parcel,  in  dis- 
regard of  the  divisions  made  of  it  by  her  hus- 
band's alienees."  Thomas  v.  Hesse,  34  Mo. 
13,  84  Am.  Dec.  66. 

6.  Rule  Changed  by  Agreement.  —  Coulter  v. 
Holland,  2  Harr.  (Del.)  333;  Schnebly  v. 
Schnebly,  26  111.  119;  Corriel  v.  Bronson,  6 
Iowa  471;  French  v.  Pratt,  27  Me.  393;  Skol- 
field v.  Skolfield,  88  Me.  258;  Jones  v.  Brewer, 
I  Pick.  (Mass.)3i6;  Fuller  v.  Rust,  153  Mass.  46. 

7.  Separate  Parcels  Indivisible.  —  Stoughton  v. 
Leigh,  1  Taunt.  402;  Coulter  v.  Holland,  2 
Harr.  (Del.)  333;  O'Ferrall  v.  Simplot,  4  Iowa 
404. 
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of  which  the  husband  died  seized,  and  which  was  ultimately  liable  to  sustain 
the  whole  charge  of  her  dower  right  in  lands  conveyed  with  general  warranty 
When  an  equitable  allotment  could  be  made  in  one  or  more  parcels,  and  the 
interest  of  the  estate  of  the  decedent  required  it  to  be  done.1 

Rule  under  statute.  —  By  statute  in  many  of  the  states,  provision  is  made  for 
the  assignment  of  dower  altogether  in  one  tract,  instead  of  assigning  it  from 
each  of  several  tracts.2 


1.  Equitable  Qualification  of  Rule.  —  Lawson 
v.  Morton,  6  D.ma  (Ky.)  471 ;  Wood  v.  Keyes, 
(>  l'.iiu''  (N.  Y.)  47S.  See  also  Richmond  v. 
Harris,  (Ky.  1S97)  43  S.  W.  Rep.  703. 

Illustration.  —  Where  ihe  husband  in  his  life- 
time sold  several  lots  of  land,  in  which  his 
wife  had  a  contingent  right  of  dower,  to  vari- 
ous individuals,  and  conveyed  such  lots  with 
warranty,  and  afterwards  died  seized  and  pos- 
sessed of  a  large  real  and  personal  estate, 
which  he  devised  to  the  complainant  in  trust 
for  his  daughter;  and  the  trustees  after  the 
death  of  the  testator  offered  to  assign  to  the 
widow  her  dower  out  of  the  estate  of  which 
the  husband  died  seized,  as  well  for  that  estate 
as  for  the  lands  sold  and  conveyed  by  her  hus- 
band with  warranty,  which  offer  she  refused 
and  commenced  ejectment  suits  against  the 
several  purchasers  for  the  purpose  of  recover- 
ing her  dower  in  each  lot  separately;  it  was 
held,  that  the  widow  was  in  equity  bound  to 
accept  an  assignment  of  the  whole  dower  out 
of  the  estate  of  which  her  husband  died  seized, 
and  which  was  ultimately  liable  to  sustain  the 
whole  charge  of  her  dower  right  in  the  lands 
conveyed  with  warranty.  Wood  v.  Keyes,  6 
Paige'(N.  Y.)  478. 

2.  Statutes. —  In  Illinois  it  was  at  one  time 
held  that  dower  must  be  assigned  by  parcels 
out  of  each  tract,  and  one  entire  tract  should 
not  be  allotted  in  lieu  thereof.  Schnebly  v. 
Schnebly,  26  111.  116. 

But  by  2  Starr  &  Curt.  Annot.  111.  Stat. 
(1896),  p.  1475,  it  is  provided  that  dower  need 
not  be  assigned  in  each  tract  separately,  but 
may  be  allotted  in  a  body  out  of  one  or  more 
tracts  of  the  land  when  the  same  can  be  done 
without  prejudice  to  the  interests  of  any  per- 
son interested  in  the  premises.  See  Peyton  v. 
Jeffries,  50  111.  143;  Haines  v.  Hewitt,  129  111. 
347- 

In  Haines  v.  Hewitt,  129  111.  350,  it  was  held 
that  the  whole  burden  of  the  widow's  dower 
in  an  estate  cannot  be  imposed  upon  the  lands 
assigned  to  one  heir,  thereby  leaving  wholly 
relieved  the  lands  assigned  to  another  heir 
from  his  proportion  of  the  burden. 

The  statute  of  Illinois  does  not  authorize 
allotment  of  dower  in  one  body  where  different 
purchasers  held  separate  tracts.  Peyton  v. 
Jeffries,  50  111.  143. 

In  Iowa,  it  was  at  one  time  held  that  dower 
should  be  assigned  out  of  each  individual  tract 
of  land  belonging  to  the  husband.  O'Ferrall 
v.  Simplot,  4  Iowa  404. 

But  under  §  3366  of  the  Code  of  Iowa  (1897), 
providing  that  one-third  in  value  of  all  the 
legal  or  equitable  estates  and  real  property 
possessed  by  the  husband  at  any  time  during 
the  marriage  which  have  been  sold  on  execu- 
tion or  other  judicial  sale,  and  to  which  the 
wife  had  made  no  relinquishment  of  her  right 
shall  be  set  apart  as  her  property  in  fee  simple 


if  she  survive  him,  it  has  been  held  that  where 
the  husband  dies  seized  of  several  distinct  par- 
cels of  land,  the  widow  may  have  her  distribu- 
tive share  assigned  in  a  body.  Montgomery 
v.  Horn,  46  Iowa  285;  Jones  v.  Jones,  47  Iowa 
337- 

Under  statute  in  Delaware,  the  mode  of 
assigning  dower  rests  in  the  discretion  of  the 
Orphans'  Court,  which  may  adopt  the  one  or 
the  other  mode  as  in  its  judgment  will  best 
promote  the  interest  of  all  the  parties.  Elia- 
son  v.  Eliason,  3  Del.  Ch.  265;  Coulter  v.  Hol- 
land, 2  Harr.  (Del.)  331. 

But  it  has  been  said  that  the  general  practice 
under  this  statute  is  to  endow  the  widow  in 
one  tract  as  for  the  whole  in  case  of  intestacy 
and  as  against  the  heir.  Coulter  v.  Holland, 
2  Harr.  (Del.)  331. 

But,  as  a  general  rule,  as  against  devisees- 
or  purchasers  from  the  husband,  it  has  been 
said  that  dower  is  to  be  assigned  in  separate- 
parcels.  Coulter  v.  Holland,  2  Harr.  (Del.) 
330. 

But  an  assignment  against  the  devisee- 
wholly  in  the  tract  devised  will  be  sustained 
against  a  purchaser  with  notice  where  it  ap- 
pears that,  at  the  time  of  the  assignment,  the 
devisee  made  no  objection.  Coulter  v.  Hol- 
land, 2  Harr.  (Del.)  330. 

By  the  Code  of  North  Carolina,  vol.  I,  §5  2103 
(1883),  it  is  provided  that  the  jury  summoned 
for  the  purpose  of  assigning  dower  to  a  widow 
shall  not  be  restricted  to  assign  the  same  in 
every  separate  and  distinct  tract  of  land,  but 
may  allot  her  dower  in  one  or  more  tracts,  hav- 
ing a  due  regard  to  the  interests  of  the  heirs  as 
well  as  to  the  right  of  the  widow.  Jones  v. 
Jones,  Busb.  L.  (44  N.  Car.)  177. 

By  Code  of  Tennessee  (1896),  under  §  4144 
providing  that,  in  assigning  the  widow  her 
dower,  the  commissioners  shall  not  be  com- 
pelled to  assign  her  a  third  part  of  each  sepa- 
rate tract  of  land  where  there  are  more  tracts 
than  one,  but  may  make  the  assignment  ac- 
cording to  quality  and  quantity  in  such  man- 
ner as  will  give  her  one-third  in  value  of  the 
whole  estate,  it  has  been  held  that  where  there 
are  several  distinct  tracts,  some  held  in  sever- 
alty and  others  in  common,  the  entire  dower 
may  be  laid  upon  one  or  more  of  the  tracts 
held  in  severalty,  and  need  not  be  apportioned 
with  exactness  among  the  several  tracts. 
Clift  v.  Clift,  87  Tenn.  17. 

Under  the  Kentucky  statute  (1894),  §  2141, 
providing  that  where  the  lands  are  not  sever- 
ally held  by  different  devisees  or  purchasers, 
it  shall  not  be  necessary  to  assign  dower  out 
of  each  separate  portion,  and  an  equitable 
allotment  may  be  made  in  one  or  more  par- 
cels in  lieu  of  the  whole,  it  has  been  held  that 
where  a  portion  of  -a  tract  of  land  has  been 
sold,  her  dower  in  the  whole  tract  should  be 
assigned  from  the  portion  unsold,  if  no  injus- 
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3.  Quantum  of  Interest  to  Be  Assigned  — a.  In  General.  —  By  the  common 
law,  the  wife  is  dowable  of  a  life  estate  in  the  third  part  of  all  the  lands  and 
tenements  whereof  her  husband  was  seized  during  her  coverture.1 

Assignment  of  Mansion-house.  —  At  common  law,  it  is  not  obligatory  either  for  the 
heir  or  the  sheriff  to  assign  to  the  widow  the  home  or  residence  of  her  deceased 
husband.2  But  various  statutory  provisions  on  this  question  exist  in  many 
states.3 

b.  BASIS  OF  DIVISION.  —  The  dower  assigned  should  be  equal  to  one-third 
in  quality,  and  not  one-third  in  quantity,  of  the  husband's  estate.4  In  assign- 
ing dower,  moreover,  regard  should  be  had  to  the  productiveness  as  well  as  to 
the  value  of  the  different  portions  of  the  estate,  the  widow  being  entitled  to 
have  such  part  of  the  lands  set  out  to  her  as  dower  as  will  produce  an  income 
equal  to  one-third  part  of  the  income  which  the  whole  estate  will  produce.  To 
allow  her  unproductive  property  only,  as  wild  land,  a  house  without  fields, 
etc.,  though  it  may  be  one-third  of  the  value,  is  neither  just  nor  legal.  This 
rule  is  adapted  equally  to  prevent  heirs  from  being  left  during  the  life  of  the 
widow  without  means  of  support,  as  to  protect  widows  from  having  unproduc- 
tive parts  of  estates  assigned  to  them.5 


tice  will  be  done  the  widow  thereby.  Morgan 
v.  Conn,  3  Bush  (Ky.)  58;  Lawson  v.  Morton, 
6  Dana  (Ky.)  471;  Richmond  v.  Harris,  (Ky.) 
1897)  43  S.  W.  Rep.  703. 

In  the  case  of  Morgan  v.  Conn,  3  Bush  (Ky.) 
58,  the  decedent  had  sold  one  hundred  acres  of 
land  out  of  a  four-hundred-acre  tract,  and  the 
qutstion  was,  whether  dower  should  be  as- 
signed the  surviving  widow  out  of  the  remain- 
ing three  hundred  acres,  or  whether  a  pro  rata 
should  be  assigned  her  out  of  the  one  hundred 
acres  which  had  been  sold.  The  court  held 
that,  as  there  was  nothing  in  the  record  to 
show  that  any  injustice  would  be  done  her 
by  assigning  her  dower  in  one  body  out  of 
the  land  owned  by  the  decedent  at  his  death, 
and  as  this  course  would  protect  both  the 
purchasers  and  the  heirs  and  avoid  the  trouble 
and  expense  of  another  suit,  her  dower  should 
be  allowed  out  of  that  part  of  the  tract  which 
remained  unsold  and  owned  by  the  decedent 
at  the  time  of  his  death. 

1.  Dowable  in  a  Third  Part  of  Lands.  —  Sand- 
ers v.  McMillian,  98  Ala.  146,  39  Am.  St.  Rep. 
19;  Hill  v.  Mitchell,  5  Ark.  608:  Coulter 
Holland,  2  Harr.  (Del.)  332;  Austin  v.  Austin, 
50  Me.  77,  79  Am.  Dec.  597;  Whyte  v.  Nash- 
ville, 2  Swan  (Tenn.)  364.  See  the  statutes  of 
the  various  states. 

Allotment  of  Interest  in  Fee  Simple.  —  In  Ten- 
nessee, it  has  been  held  that  the  statutes  in  that 
state  do  not  provide  for  an  assignment  by  the 
court  to  the  widow  of  a  portion  of  the  hus- 
band's lands  in  fee  simple  in  lieu  of  dower, 
even  though  it  be  to  the  interest  of  infant 
heirs  that  the  same  should  be  done.  Simpson 
v.  Alexander,  6  Coldw.  (Tenn.)  628. 

But  in  a  later  case  it  was  held  that  such 
assignment  might  be  made  with  the  consent 
of  the  widow,  providing  the  court  was  satisfied 
that  it  was  manifestly  for  the  interest  of  the 
heirs.    Prichitt  v.  Kirkman,  2  Tenn.  Ch.  390. 

In  Maryland,  it  has  been  held  that  where 
lands  arc  divided  in  specie  under  the  act  of 
1820,  the  commissioners  have  no  power  to 
assign  the  widow  a  portion  of  the  land  in  fee 
equal  to  her  dower  in  the  whole,  for  this  would 
be  in  effect  making  her  a  co-heir.  In  Wilhelm 
v.  Wilhelm,  4  Md.  Ch.  330,  the  court  said: 
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"  There  is  to  be  a  partition  of  it  [the  estate]  in 
specie  among  the  heirs-at-law,  and  it  is  pro- 
posed to  carve  out  of  it  a  portion  equal  to  the 
widow's  third  for  life  in  the  whole  and  give 
her  that  portion  in  fee  simple.  This  would 
be,  in  effect,  making  her  a  coheir  with  those 
whom  the  law  makes  the  heirs  of  the  deceased, 
against  their  consent,  and  when  many  of  them 
are  minors  and  incapable  of  consenting." 

2.  Assignment  of  Mansion-house. —  Park  on 
Dower  254;  Devaughn  v.  Devaughn,  19  Gratt. 
(Va.)  569. 

In  Devaughn  v.  Devaughn,  19  Gratt.  (Va.) 
569,  it  was  said,  however,  that,  in  Virginia, 
unless  injustice  will  thereby  be  done  to  the 
heirs,  it  is  usual  to  assign  to  the  widow  the 
home  or  residence  of  the  deceased. 

3.  Code  of  Tennessee  (1896),  4142,  4143; 
Christopher  v.  Christopher,  92  Tenn.  410; 
Bresee  y.  Stiles,  22  Wis.  120. 

Under  statute  in  Illinois,  it  is  provided  that 
the  surviving  wife  shall  have  the  homestead 
or  dwelling-house,  if  she  desires.  Moore  v. 
Dick,  134  111.  43. 

4.  Quality  and  NoJ;  Quantity  to  Be  Considered. 
—  Schroder  v.  Schrader,  48  Neb.  864;  Matter 
of  Watkins,  9  Johns.  (N.  Y.)  245;  McDaniel  v. 
McDaniel,  3  Ired.  L.  (25  N.  Car.)  61.  See  also 
Stiner  v.  Cawthorn,  4  Dev.  &  B.  L.  (20  N. 
Car.)  507. 

5.  Productiveness  to  Be  Considered.  —  Leonard 
v.  Leonard,  4  Mass.  533;  Fuller  v.  Conrad,  94 
Va.  233;  Carter  v.  Parker,  28  Me.  509;  Smith 
v.  Smith,  5  Dana  (Ky.)  179;  Lawson  Morton, 
fi  Dana  (Ky.)  471;  Taylor  v.  Lusk,  7  J.  J. 
Marsh.  (Ky.)  636;  Macknet  v.  Macknet,  24  N. 
J.  Eq.  449. 

Under  the  provisions  of  the  dower  act  of 
Illinois,  it  has  been  held  that,  in  assigning  the 
widow's  dower,  the  commissioners  should  so 
allot  it,  having  reference  to  quantity  and  qual- 
ity, that  her  portion  shall  be  equal  in  its  yearly 
value  or  income  to  one-third  of  the  yearly 
value  of  the  tract  from  which  it  is  taken. 
They  should  not  consider  the  intrinsic  or  cash 
value,  but  the  yearly  income,  its  capacity  at 
the  time  for  production,  and  assign  to  her  such 
a  portion  as  will  produce  one-third  of  that 
value.    Schncbly  v.  Schnebly,  26  III.  116. 
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c.  TIME  of  Valuation  of  ESTATE  —  (i)  As  Against  the  Heir.—  As 
against  the  heir,  the  general  rule  is,  that  the  widow  is  entitled  to  dower  accord- 
ing to  the  value  of  the  land  at  the  time  of  the  assignment,1  and  this,  whether 
the  land  be  improved  or  impaired  in  value  in  the  time  of  the  heir.2 

Where  Gross  Sum  Is  Assigned  —  Conflicting  Cases.  —  Where  a  gross  sum  is  assigned 
in  lieu  of  dower,  the  authorities  are  not  agreed  upon  the  question  as  to  the 
point  of  time  at  which  the  valuation  of  the  dower  interest  is  to  be  made  where 
the  husband  died  seized  of  the  lands  in  question.3 


Parcels  Set  Out  as  and  for  Dower.  —  In  Skol- 

field  v.  Skolfield,  90  Me.  571,  it  was  held  that 
where  commissioners  appointed  to  assign 
dower  set  out  the  parcels  described  in  their  re- 
port to  the  demandant  "  as  and  for  her  dower," 
it  was  held  that  the  necessary  implication  fol- 
lowed that  they  adjudged  it  would  produce 
one-third  of  the  income  of  the  whole  subject  to 
dower.  See  also  Skolfield  ?/.  Skolfield,  88  Me. 
25S. 

1.  Time  of  Valuation  —  As  Against  the  Heir  or 
Devisee  —  United  States.  —  Powell  v.  Monson, 
etc.,  Mfg.  Co.,  3  Mason  (U.  S.)  365. 

Alabama.  —  Sanders  v.  McMillian,  98  Ala. 
144,  39  Am.  St.  Rep.  19. 

Connecticut.  —  Husted's  Appeal,  34  Conn. 
488;  Way  v.  Way,  42  Conn.  52. 

Maryland.  —  Chase's  Case,  1  Bland  (Md.) 
232,  i;  Am.  Dec.  277;  Price  v.  Hobbs,  47  Md. 
3S6. 

Massachusetts.  —  Catlin  v.  Ware,  9  Mass.  218, 
6  Am.  Dec.  56. 

Mississippi.  —  McGehee  v.  McGehee,  42  Miss. 
747- 

Missouri.  —  McClanahan  v.  Porter,  10  Mo. 
746. 

New  York.  —  Humphrey  v.  Phinney,  2 
Johns.  (N.  Y.)484;  Hale  v.  James,  6  Johns.  Ch. 
(N.  Y.)  260,  10  Am.  Dec.  328. 

North  Carolina.  —  Campbell  v.  Murphy,  2 
Jones  Eq.  (55  N.  Car.)  357. 

Ohio.  —  Larrowe  v.  Beam,  10  Ohio  507. 

Pennsylvania.  —  Thompson  v.  Morrow,  5  S. 
&  R.  (Pa.)  290,  9  Am.  Dec.  358. 

Rhode  Island.  —  Westcott  v.  Campbell,  11  R. 
I.  378. 

South  Carolina.  —  Phinney  v.  Johnson,  15  S. 
Car.  158. 

Where  a  shed  had  been  erected  by  the  widow 
and  heirs,  which  was  intended  to  become  a 
part  of  the  undivided  estate,  it  was  held  that  it 
was  to  be  regarded  as  a  part  of  it,  and  was 
subject  to  distribution  with  the  rest  by  the 
court  of  probate.    Way  v.  Way,  42  Conn.  52. 

Reason  of  the  Rule.  —  It  has  been  said  that  the 
reason  why,  when  the  heir  builds  upon  or 
otherwise  improves  the  estate,  the  widow 
should  have  her  dower  of  the  improvements, 
is  because  it  is  folly  to  make  the  improvements 
before  assigning  her  dower.  Thompson  v. 
Morrow,  5  S.  &  R.  (Pa.)  289,  9  Am.  Dec.  358. 

But  Story,  J.,  in  Powell  v.  Monson,  etc., 
Mfg.  Co.,  3  Mason  (U.  S.)  367,  in  commenting 
upon  this  question,  said".  "  This  may  be  the 
true  reason,  but  neither  my  Lord  Coke,  nor,  as 
far  as  I  can  trace,  do  any  of  the  old  authori- 
ties, assign  this  as  the  ground  of  the  rule. 
And  if  it  be,  how  does  it  happen  that  if  the 
heir  impairs  the  value,  still  her  dower  is  only 
of  the  value  at  the  time  of  the  assignment, 
thus  permitting  him  to  derive  benefit  from  his 
folly  or  his  wrong  ?    If  I  were  allowed  to  haz- 


ard a  conjecture,  it  would  be  that  the  rule  pro- 
ceeded upon  grounds  somewhat  more  artificial 
and  technical.  *  *  *  The  reason  is  that 
the  title  and  seizin  of  the  soil,  upon  recovery 
by  the  common  law,  carry  everything  annexed 
to  the  freehold  as  an  incident;  cujus  est  solum, 
ejus  est  usque  ad  caelum." 

Purchaser  under  Execution.  —  In  McClanahan 
v.  Porter,  10  Mo.  746,  it  was  held  that  a' pur- 
chaser of  lands  under  execution  against  the 
husband  occupies  the  same  position  as  the 
alienee  of  the  husband.  See  also  Ayer  v. 
Spring,  9  Mass.  8. 

But  under  statute  in  South  Carolina,  provid- 
ing that,  on  all  assessments  of  dower  against 
a  purchaser  in  behalf  of  a  widow  of  the  former 
owner,  the  value  of  the  land  at  the  time  of 
alienation  by  the  husband  with  interest  from 
the  accrual  of  the  right  of  dower  shall  be  taken 
and  received  by  the  courts  of  this  state  as  the 
true  value  on  which  to  assess  the  said  dower, 
it  has  been  held  that  a  sheriff's  sale  after  the 
death  of  the  husband  was  not  embraced  by  the 
terms  of  the  statute,  and  that  where,  under  a 
judgment  against  an  administratrix,  who  was 
also  a  widow,  the  unimproved  land  of  the  in- 
testate was  sold,  and  the  purchaser  erected 
thereon  valuable  buildings,  after  which  the 
widow  brought  her  action  for  dower,  she  was 
entitled  to  her  dower  of  the  land  so  improved, 
and  it  should  be  estimated  according  to  the 
value  of  the  premises  at  the  time  of  assign- 
ment.   Phinney  v.  Johnson,  15  S.  Car.  158. 

2.  Co.  Litt.  32a/  Hale  v.  James,  6  Johns.  Ch. 
(N.  Y.)  260,  10  Am.  Dec.  328. 

In  McClanahan  v.  Porter,  10  Mo.  746,  the 
court  said:  "  Let  us  take  the  case  of  the  heir 
and  see  how  the  widow's  interests  are  pro- 
tected. In  this  case  the  widow  has  her  dower 
assigned  according  to  the  value  of  the  lands  at 
the  time  of  the  assignment.  Whatever  may 
be  the  condition  of  the  estate  —  whether  it  has 
improved  by  the  good  management  and  judi- 
cious expenditures  of  the  heirs,  or  has  appre- 
ciated by  the  rise  of  lands  in  the  neighborhood, 
or  from  any  other  cause  —  she  takes  her  pro- 
portion in  the  condition  in  which  it  is  found  at 
the  time  of  assigning  her  dower.  So  if  the 
lands  have  depreciated,  either  from  the  decline 
in  the  value  of  land  generally,  or  from  gross 
mismanagement  and  waste  of  the  estate  by 
the  heir,  the  same  rule  of  assignment  must  be 
observed.  The  heir  is  tenant  in  fee,  and  not 
responsible  for  waste.  Even  a  tenant  in  tail 
was  not  responsible  for  waste.  1  Cruise  Dig., 
p.  60,  §  32." 

But  as  to  right  to  damages  for  waste,  see 
Husted's  Appeal,  34  Conn.  488;  Sanders  v.  Mc- 
Millian, 98  Ala.  149,  39  Am.  St.  Rep.  19.  And 
see  infra,  this  section,  Damages  for  Detention. 

3.  In  Mary/and,  where  an  estate  subject  to 
dower  was  sold  for  the  benefit  of  infants  under 
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in  South  Carolina,  the  rule  under  statute  seems  to  be  established  that  the  proper 
mode  of  arriving  at  the  amount  to  be  allowed  the  widow  is  to  ascertain  the 
value  of  the  lands  at  the  time  of  the  death  of  the  husband,  without  reference 
to  any  improvements  which  may  have  subsequently  been  put  upon  them, 
adding  the  interest  thereon  from  the  time  of  his  death,  and  allowing  the  widow 
one-sixth  of  the  amount  thus  ascertained.1 

in  New  Jersey,  where,  by  statute,  a  gross  sum  is  allowed  with  the  widow's 
consent,  in  the  case  of  a  sale  in  partition  of  property  subject  to  dower,  it  has 
been  adjudged  that  the  value  of  the  dower  in  such  case  is  to  be  estimated  as 
it  existed  at  the  time  of  the  consent  given  to  accept  an  equivalent.2 

And  in  Georgia,  the  rule  has  been  laid  down  tha't  when  a  widow  elects  to  take 
a  gross  sum  in  lieu  of  dower,  the  sum  allotted  to  her  should  be  estimated  upon 
the  basis  of  her  age  at  the  time  of  her  husband's  death  and  upon  the  basis  of 
the  value  of  the  land  of  the  estate  at  the  time  the  gross  sum  is  assigned  to  her.3 

(2)  As  Against  an  Alienee  —  Allowance  for  Appreciation  or  Depreciation  Caused  by 
Alienee.  —  In  England,  it  seems  to  be  settled  by  the  modern  authorities  that 
the  same  rule  that  applies  as  between  the  widow  and  the  heir  should  apply 
as  between  the  widow  and  the  alienee,  and  by  that  rule  the  widow  shall  be 
endowed  according  to  the  value  of  the  estate  at  the  death  of  the  husband, 
regardless  of  any  improvement  or  deterioration  resulting  from  the  acts  of  the 
purchaser,4  the  law  presuming  that  the  value  will  continue  substantially  the 
same  up  to  the  time  of  the  assignment ;  though,  by  the  older  authorities,  a 
different  rule  was  applied.5  But  in  the  United  States,  the  rule  is  settled  by 
overwhelming  authority  that,  as  against  an  alienee,6  the  widow  is  not  to  be 


a  statute  directing  a  sale  in  such  case,  and 
providing  for  a  gross  sum  in  lieu  of  dower,  it 
has  been  held  that  the  valuation  of  the  dower 
interest  is  to  be  made  as  of  the  day  of  the  sale 
by  which  it  is  extinguished.  Williams's  Case, 
3  Bland  (Md.)  186. 

But  in  Goodburn  v.  Stevens,  I  Md.  Ch.  420, 
it  was  held  that  in  a  case  where  a  widow  was 
adjudged  to  be  entitled  to  an  allowance  out  of 
the  proceeds  of  sales  of  partnership  lands  in 
lieu  of  dower,  the  age  of  the  widow  at  the 
death  of  her  husband  should  be  taken  in  fixing 
her  allowance  under  the  chancery  rule,  it  ap- 
pearing that  the  husband  died  in  1825,  and  the 
sale  was  not  had  until  1845. 

1.  South  Carolina  Rule.  —  Jefferies  v.  Allen,  34 
S.  Car.  189.  See  also  Wright  v.  Jennings,  I 
Bailey  L.  (S.  Car.)  277.  Compare  Keith  v. 
Trapier,  Bailey  Eq.  (S.  Car.)  63;  Payne  v. 
Payne,  Dudley  Eq.  (S.  Car.)  124. 

2.  New  Jersey  Rule.  —  Mulford  v.  Hiers,  13 
N.  J.  Eq.  13. 

3.  Georgia  Rule.  —  Johnson  v.  Gordon,  (Ga. 
1897)  30  S.  E.  Rep.  507. 

4.  English  Rule.  —  Doe  v.  Gwinnell,  1  Q.  B. 
682,  41  E.  C.  L.  728. 

In  Canada  the  authority  of  the  case  of  Doe  v. 
Gwinnell,  I  Q.  B.  682,  41  E.  C.  L.  728,  has 
been  doubted,  and  it  has  been  held  that  dower 
in  lands  which  have  been  aliened  should  be 
estimated  upon  a  computation  of  one-third 
of  the  occupation  value  of  the  ground,  irre- 
spective of  the  improvements  made  upon  it  by 
the  alienee  since  the  alienation,  makinp  an 
allowance  (if  it  can  be  done  on  any  satisfactory 
data)  for  any  probable  variation  in  the  value 
of  the  land  from  causes  independent  of  im- 
provements. Norton  v.  Smith,  20  U.  C.  Q.  B. 
213. 

6.  17  Henry  III.,  Fitzherbert's  Abr.,  tit. 


Dower,  192;  31  Edw.  I.,  Fitzherbert's  Abr.,  tit. 
Voucher,  288. 

6.  Rule  in  United  States  —  United  Sid  .  — 
Leggett  v.  Steele.  4  Wash.  (U.  S.)  305;  Powell 
v.  Monson,  etc.,  Mfg.  Co.,  3  Mason  (U.  S.)  367; 
Thornburn  v.  Doscher,  32  Fed.  Rep.  810; 
Peirce  v.  O'Brien,  29  Fed.  Rep.  402;  Johnston 
v.  Vandyke,  6  McLean  (U.  S.)  422;  Baden  v. 
McKenny,  18  D.  C.  268. 

Delaware.  —  Green  v.  Tennant,  2  Harr.  (Del.) 
336. 

Illinois.  —  Summers  v.  Babb,  13  111.  485; 
Scammon  v.  Campbell,  75  111.  223. 

Indiana.  —  Wilson  v.  Oatman,  2  Blackf. 
(Ind.)  223;  Throp  V.  Johnson,  3  Ind.  343. 

Iowa.  —  Felch  v.  Finch,  52  Iowa  565. 

Kentucky. —  Dashiel  v.  Collier,  4  J.  J.  Marsh. 
(Ky.)  601;  Waters  v.  Gooch,  6  J.  J.  Marsh. 
(Ky.)  586,  22  Am.  Dec.  108;  Taylors.  Brodrick, 
1  Dana  (Ky.)  345;  Mahoney  v.  Young,  3  Dana 
(Ky.)  588,  28  Am.  Dec.  114;  Lawson  v.  Mor- 
ton, 6  Dana  (Ky.)  471;  Wall  v.  Hill,  7  Dana 
(Ky.)  172;  Fritz  v.  Tudor,  I  Bush  (Ky.)  28. 

Maine.  —  Mosher  v.  "  Mosher,  15  Me.  371; 
Hobbs  v.  Harvey,  16  Me.  So;  Carter  v.  Parker, 
28  Me.  509;  Manning  v.  Laboree,  33  Me.  343; 
Boyd  v.  Carlton,  69  Me.  200,  31  Am.  Rep.  268. 

Maryland.  —  Bowie  v.  Berry,  I  Md.  Ch.  454, 
3  Md.  Ch.  359;  Price  v.  Hobbs,  47  Md.  361. 

Massachusetts.  —  Gore  v.  Brazier,  3  Mass.  543, 
3  Am.  Dec.  182;  Perry  v.  Goodwin,  6  Mass. 
498;  Ayer  v.  Spring,  9  Mass.  8;  Stearns  v. 
Swift,  8  Pick.  (Mass.)  532;  Catlin  v.  Ware,  9 
Mass.  218,  6  Am.  Dec.  56;  Webb  v.  Townsend, 
1  Pick.  (Mass.)  21,  11  Am.  Dec.  132. 

Minnesota.  —  Guerin  v.  Moore,  25  Minn.  464. 

Mississippi.  —  Wooldridge  v.  Wilkins,  3 
How.  (Miss.)  360;  Markham  v.  Mcrrett,  7 
How.  (Miss.)  437,  40  Am.  Dec.  76;  McGehce 
v.  McGchee,  42  Miss.  747. 
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allowed  the  benefit  of  the  improvemen 
rule  being  to  avoid   discouraging  pu 

'.'  — McClanahan  v.  Porter,  10  Mo. 

740 ;  O' Flaherty  v.  Sutton,  49  Mo.  583;  Ran- 
m-Is      Washington  University,  96  Mo.  226. 

A  raska.  —  Butler  v.  Fit/.gerald,  43  Neb. 
207,  47  Am.  St.  Rep.  741. 

\  .  ..•  Hampshire.  —  Johnson  v.  Perley,  2  N. 

H.  5S,  0  Am.  Dec.  35. 

\V.v  /  ■>  tey. —  Van  Dorn  v.  Van  Dorn,  3  N.  J. 
L.  270;  Coxe  v.  Higbee,  11  N.  J.  L.  395. 

Vew  York.  —  Humphrey  v.  Phinney,  2 
Johns.  (N.  Y.)  484;  Dorchester  v.  Coventry,  11 
Johns.  (N.  Y.)  512;  Shaw  v.  White,  13  Johns. 
(N.  Y.)  179;  Dolf  v.  Basset,  15  Johns.  (N.Y.)  21 ; 
Coates  v.  Cheever,  I  Cow.  (N.  Y.)46o;  Walker 
v.  Schuyler,  10  Wend.  (N.  Y.)  480;  Marble  v. 
Lewis,  53  Barb.  (N.  Y.)  432;  Raynor  v. 
Raynor,  21  Hun  (N.  Y.)  36;  Hale  v.  James,  6 
Johns.  Ch.  (N.  Y.)  259,  10  Am.  Dec.  328;  Van 
Gelder  v.  Post,  2  Edw.  Ch.  (N.  Y.)  577;  Parks 
v.  Hardey,  4  Bradf.  (N.  Y.)  15;  Allan  v.  Smith, 
20  Johns.  (N.  Y.)  477,  1  Cow.  (N.  Y.)  180. 

North  Carolina.  —  Campbell  v.  Murphy,  2 
Jones  Eq.  (55  N.  Car.)  362. 

Ohio.  —  Dunseth  v.  U.  S.  Bank,  6  Ohio  76; 
Allen  v.  McCoy,  8  Ohio  418;  Larrowe  v. 
Beam,  10  Ohio  498. 

Pennsylvania.  —  Thompson  v.  Morrow,  5  S. 
&  R.  (Pa.)  290,  9  Am.  Dec.  358;  Shirtz  v. 
Shirtz,  5  Watts  (Pa.)  255;  Winder  v.  Little,  1 
Yeates  (Pa.)  152;  Benner  v.  Evans,  3  P.  &  W. 
(Pa.)  456. 

Rhode  Island. — Westcott  v.  Campbell,  n  R. 

I.  378. 

Tennessee.  —  Lewis  v.  James,  8  Humph. 
(Tenn.)  537. 

Virginia,  —  Braxton  v.  Coleman,  5  Call  (Va.) 
433,  2  Am.  Dec.  592. 

A  widow  is  not  entitled  to  dower  in  land 
which  was  wild  when  alienated  by  the  hus- 
band, but  had  been  brought  into  a  state  of  cul- 
tivation by  the  husband's  grantee,  at  the  time 
when  dower  was  demanded.  Webb  v.  Town- 
send,  1  Pick.  (Mass.)  21,  n  Am.  Dec.  132. 

The  rule  of  the  text  excluding  the  improve- 
ments made  by  an  alienee  from  the  widow's 
assignment  of  dower  has  been  adopted  in  Ala- 
bama, both  by  judicial  decisions  and  by  the 
statute.  Barney  v.  Frowner,  9  Ala.  901; 
Beavers  v.  Smith,  n  Ala.  20;  Springle  v. 
Shields,  17  Ala.  295;  Francis  v.  Garrard,  18 
Ala.  794;  Ware  v.  Owens,  42  Ala.  212.  94  Am. 
Dec.  642;  Wood  v.  Morgan,  56  Ala  397;  San- 
ders v.  McMillian,  98  Ala.  147,  39  Am.  St. 
Rep.  19;  Code  of  Ala.  1886,  §  1910. 

Under  statute  in  South  Carolina  providing 
that,  on  all  assessments  of  dower  against  a 
purchaser  in  behalf  of  the  widow  of  a  former 
owner,  the  value  of  the  land  at  the  time  of 
alienation  by  the  husband,  with  interest  from 
the  accrual  of  the  right  of  dower,  s.hall  be 
taken  and  received  by  the  courts  of  this  state 
as  the  true  value  on  which  to  assess  the  said 
dower,  it  has  been  held  that  the  widow  is  not 
entitled  to  the  benefit  of  improvements  made 
by  the  alienee.  Alexander  v.  Hamilton,  12  S. 
Car.  39;  Brown  v.  Duncan,  4  McCord  L.  (S. 
Car.)  346;  Phinnev  v.  Johnson,  15  S.  Car.  158; 
Russell  v.  Gee,  2  Mill  (S.  Car.)  254;  I  Rev. 
Stat.  S.  Car.  1893,  g  1921. 


>  made  by  the  alienee,  the  policy  of  the 
:hasers  from  making  improvements.1 

By  statute  in  AVh/kc^  the  common-law  rule 
as  set  forth  in  the  text  has  been  declared. 
Pepper  v.  Thomas,  85  Ky.  539. 

In  Virginia  the  common-law  rule  as  set 
forth  in  the  text  at  one  time  prevailed.  Brax- 
ton v.  Coleman,  5  Call  (Va.)  433,  2  Am.  Dec. 
592;  Tod  v.  Baylor,  4  Leigh  (Va.)  498. 

But  by  Code  of  Virginia  1887,  §  2277,  it  is 
provided  that,  whether  the  proceedings  of  the 
widow  be  against  one  claiming  under  an 
alienation  made  under  a  decree  of  court,  or  by 
the  husband  in  his  lifetime,  or  against  his 
heirs  or  devisees,  or  their  assigns,  a  recovery 
of  dower  in  such  real  estate  in  kind  shall  be  of 
a  third  of  the  estate  as  it  is  when  the  recovery 
is  had. 

In  West  Virginia  a  similar  statutory  pro- 
vision exists.  Code  of  West  Virginia  (1891), 
p.  616;  Verlander  v.  Harvey,  36  W.  Va.  374. 

Honey  Paid  to  Secure  Location  of  Depot  on 
Lands.  —  In  Felch  v.  Finch,  52  Iowa  563,  it 
was  held  that  money  paid  to  secure  the  loca- 
tion of  a  depot  on  land  subject  to  dower,  and 
in  surveying  and  platting  it  into  town  lots,  was 
a  legitimate  expenditure  for  its  improvement, 
and  the  enhancement  in  value  by  reason  thereof 
should  be  considered  as  improvements  in  ap- 
portioning the  dowress's  interest. 

When  Property  Hay  Be  Said  to  Be  Alienated, 
under  a  Hortgage.  —  In  Hale  v.  James,  6  Johns. 
Ch.  (N.  Y.)  262,  10  Am.  Dec.  328,  it  was  held 
thai  the  date  of  the  release  of  the  equity  of 
redemption  of  a  mortgage,  rather  than  the 
date  of  the  mortgage,  is  to  be  taken  as  the  date 
of  the  alienation. 

Date  of  Alienation  under  a  Contract  to  Convey. 
—  Where  a  title  bond  conditioned  for  the  con- 
veyance of  real  estate  on  payment  of  the  pur- 
chase money  was  executed  and  possession  at 
the  same  time  given  to  the  obligee,  and  the 
purchase  money  was  afterwards  paid  and  a 
title  obtained  by  the  purchaser,  it  was  held 
that  the  date  of  the  bond  must  be  considered 
the  period  of  alienation  in  estimating  the  value 
of  the  property  with  a  view  to  the  dower  of  the 
obligor's  widow.  Wilson  v.  Oatman,  2  Blackf. 
(Ind.)  223. 

1.  Reason  for  the  Rule.  —  Westcott  v.  Camp- 
bell, 11  R.  I.  378;  Thompson  v.  Morrow,  5  S. 
&  R.  (Pa.)  290,  9  Am.  Dec.  358. 

In  Powell  v.  Monson,  etc.,  Mfg.  Co.,  3 
Mason  (U.  S.)  369,  the  court  said:  "  It  is  not 
quite  so  easy  to  ascertain  upon  what  ground 
the  exception  in  favor  of  purchasers  was  first 
admitted  to  prevail.  The  reason  assigned  in 
Lord  Hale's  manuscripts,  already  cited  (for  it 
is  not  assigned  in  the  Year  Books),  is  not,  as 
Mr.  Chief  Justice  Tilghman,  in  Thompson  v. 
Morrow,  5  S.  &  R.  (Pa.)  289,  9  Am.  Dec.  358, 
has  with  great  force  and  acuteness  shown,  a 
satisfactory  reason.  Admitting,  what  is  cer- 
tainly true,  that  upon  a  feoffment  with  war- 
ranty the  heir  is  not  bound  to  warrant,  if  he 
specially  show  the  matter,  except  according 
to  the  value  of  the  land  at  the  time  of  the 
feoffment,  this  establishes  no  more  than  that  a 
covenant  of  warranty,  in  construction  of  law, 
extends  only  to  the  recovery  of  such  value. 
It  does  not  touch  the  point  whether  any  con- 
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But  it  has  been  held  that  the  widow  would  have  to  bear  without  redress  a 
depreciation  resulting  from  wilful  waste  or  destruction  by  the  purchaser,1 
though  it  has  been  said  that  this  would  seem  to  be  pressing  the  doctrine  to  a 
questionable  extreme.2 

Improvement  or  Depreciation  Arising  from  Extrinsic  or  General  Causes.  —  But,  to  give  full 
effect  to  the  American  rule,  after  excluding  all  the  improvements  made  by  the 
alienee,  there  should  be  left  to  the  dowress  the  full  benefit  of  any  increase  of 
value  arising  from  circumstances  unconnected  with  those  improvements.3  In 
the  same  way,  where  a  depreciation  arises  from  extrinsic  or  collateral  causes 
apart  from  any  acts  or  omissions  of  the  alienee,  the  widow  shall  only  be  entitled 
to  dower  according  to  such  depreciated  value.4  . 

Improvements  by  Alienee  of  Adjoining  Parcel.  —  And  this  principle  has  been  extended 
so  as  to  allow  for  the  widow's  benefit  of  her  proportionate  share  of  any 
increased  value  of  a  certain  parcel  of  land  by  reason  of  improvements  made  by 
the  alienees  of  other  parcels  carved  out  of  the  same  tract  originally  held  by  the 
husband.5 

When  Gross  Sum  or  Rents  and  Profits  Are  Assigned.  —  The  rule  making  allowance  for 
improvements  by  the  alienee  has  been  applied  as  well  where  a  gross  sum6  or 


tract  between  third  persons  ought  to  prejudice 
the  right  of  dower,  or  whether  the  tenant  in 
■dower  ought  to  be  abridged  of  the  general 
rights  which  attach  to  other  persons  entitled 
to  the  freehold.  If  there  be  no  warranty  upon 
the  alienation,  there  is  no  pretense  to  say  that 
that  fact  could  operate  as  a  just  bar  to  dower, 
because  the  feoffee  could  not  recover  over. 
How  then  can  the  case  be  varied  by  the  fact 
that  there  is  a  warranty  to  a  limited  extent  and 
value?  Nor  can  the  exception  be  explained 
by  considering  the  improvements  as  not  falling 
within  the  dovrable  estate,  not  being  part  of 
any  lands  or  tenements  which  were  the  hus- 
band's at  any  time  during  the  coverture,  for 
that  is  equally  true  of  improvements  by  the 
heir.  I  do  not  find  that  in  respect  to  pur- 
chasers any  distinction  is  admitted,  whether 
the  improvements  are  made  with  or  without 
notice  of  the  right  to  dower,  or  before  or  after 
the  husband's  death.  And  yet  if  the  improve- 
ments are  made  after  the  husband's  death 
with  knowledge  of  the  right  of  dower,  it  is  as 
much  the  folly  of  the  purchaser  to  build  with- 
out assigning  dower  as  it  would  be  of  the  heir. 
The  only  difference  is  that  the  heir  must  be 
presumed  to  know  whelher  there  are  other 
lands  sufficient  for  the  dower;  the  purchaser 
may  not.  The  rule  may  have  originated,  as 
has  been  supposed,  in  the  policy  of  promoting 
the  prosperity  of  the  country  by  encouraging 
improvements  in  agriculture  and  building; 
though  so  wise  and  philosophical  a  spirit  seems 
scarcely  to  belong  to  so  early  an  age,  fettered 
with  feudal  tenures  and  military  services. 
The  anxiety  to  promote  alienations  and  sub- 
infeudations, and  thus  to  disentangle  inherit- 
ances from  some  of  their  numerous  burdens, 
may  have  induced  the  courts  to  adopt  the  rule, 
as  founded  in  general  justice.  He  this  as  it 
may,  it  is  now  admitted  to  constitute  a  fixed 
maxim  of  the  common  law;  and  in  all  the 
American  cases  in  which  it  has  been  brought 
into  controversy,  its  obligatory  force  has  been 
fully  established." 

1.  No  Redress  for  Wilful  Waste.  —  Thomp- 
son v.  Morrow,  5  S.  &  R.  (Pa.)  290,  9  Am.  Dec. 
358;  McClanahan  v.  Porter,  10  Mo.  746;  San- 


ders v.  McMillian,  98  Ala.  144,  39  Am.  St. 
Rep.  it). 

2.  Westcott  z .  Campbell,  11  R.  I.  378. 

3.  Increase  of  Value  Unconnected  with  Improve- 
ments.—  Powell  v.  Monson,  etc.,  Mfg.  Co.,  3 
Mason  (U.  S.)  347;  Thornburn  v.  Doscher,  32 
Fed.  Rep.  810;  Johnston  v.  Vandyke,  6  Mc- 
Lean (U.  S.)  422;  Summers  v.  Babb,  13  111. 
483;  Smith  v.  Addleman,  5  Blackf.  (Ind.)  406; 
Jonas  v.  Hunt,  40  N.  J.  Eq.  660;  Dunseth  v. 
U.  S.  Bank,  6  Ohio  76.  See  Gore  v.  Brazier, 
3  Mass.  544,  3  Am.  Dec.  182. 

If  real  estate  of  which  a  testator  died  seized 
be  sold  by  his  executors,  under  an  authority 
given  by  the  will,  and  after  the  sale,  but  be- 
fore the  assignment  of  the  widow's  dower,  the 
value  of  the  property  be  increased  —  not  by 
buildings,  etc.,  but  by  extrinsic  causes  —  the 
assignment  of  dower  must  be  made  according 
to  the  value  of  the  property  at  the  time  of  such 
assignment.  Smith  v.  Addleman,  5  Blackf. 
(Ind.)  406. 

Under  statute  in  Minnesota,  providing  that 
when  a  widow  is  entitled  to  any  dower  out  of 
any  lands  aliened  by  the  husband  in  his  life- 
time, and  such  lands  have  been  enhanced  in 
value  after  the  alienation,  such  lands  shall  be 
estimated  in  setting  out  the  widow's  dower 
according  to  the  value  at  the  time  when  they 
were  so  aliened,  it  has  been  held  that  the 
widow  was  not  entitled  to  the  benefit  of  any 
increase  in  value  from  any  cause  after  the 
alienation.    Guerin  v.  Moore,  25  Minn.  462. 

This  statute  was,  however,  repealed  by 
Laws  of  1875,  c.  40,  §  5. 

4.  Depreciation  from  Extrinsic  Causes.  —  Mc- 
Clanahan v.  Porter,  10  Mo.  750;  Westcott  v. 
Campbell,  11  R.  I.  378;  Sanders  v.  McMillian, 
98  Ala.  144,  39  Am.  St.  Rep.  19;  Thompson  v. 
Morrow,  5  S.  &  R.  (Pa.)  290,  9  Am.  Dec.  358. 
Compare  Hale  v.  James,  6  Johns.  Ch.  (N.  Y.) 
258,  10  Am.  Dec.  328. 

5.  Boyd  v.  Carlton,  69  Me.  200,  31  Am.  Rep. 
268. 

6.  Rule  Applicable  When  Gross  Sum  Assigned. 

—  Beavers  v.  Smith,  11  Ala.  20;  Springle  v. 
Shields,  17  Ala.  295;  Francis  v.  Garrard,  18 
Ala.  794;  Bowie  v.   Berry,   1   Md.  Ch.  452; 
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rents  and  profits1  arc  assigned,  as  when  the  assignment  is  made  by  metes  and 
bounds. 

4.  Damages  for  Detention  —  a.  In  General.  — At  the  common  law,  when 
dower  was  detained  from  the  widow  and  she  was  compelled  to  resort  to  her 
writ  of  dower,  she  could  recover  no  damages  for  the  detention,  but  was  entitled 
only  to  the  profits  of  her  third  part  of  the  land  from  the  time  of  judgment 
recovered.  To  remedy  this  defect  in  the  law,  the  Statute  of  Merton,  20  Hen. 
III.,  c.  1,  was  passed,  which  gave  the  demandant  damages  equal  to  the  value 
of  her  dower  from  the  time  of  her  husband's  death  until  the  day  when,  by  the 
judgment  of  the  court,  seizin  of  dower  is  recovered.2  Similar  provisions  have 
been  incorporated  in  the  statutes  of  the  various  states,  and  reference  should 
be  made  thereto.3 

Ik  Meaning  of  Damages.  —  By  damages  in  the  action  at  common  law 
are  meant  the  one-third  of  the  annual  profits  of  the  land  beyond  all  reprises 
during  the  period  of  detention,  and  also  such  other  damages  as  the  wife  has 
sustained  by  the  detention  of  her  dower,4  which,  in  the  inquisition  taken  upon 


Coates  v.  Cheever,  I  Cow.  (N.  Y.)  460;  Hale 
v.  James,  6  Johns.  Ch.  (N.  Y.)  258,  10  Am. 
Dec.  328;  Van  Gelder  »,  Post,  3  Edw.  Ch.  (N. 
Y.  577;  Wright  v.  Jennings,  I  Bailey  L.  (S. 
Car.)  277:  Russell  v.  Gee,  2  Mill  (S.  Car.)  254. 
See  Lewis  v.  James,  8  Humph.  (Tenn.)  537. 

1.  Rule  Applicable  When  Rents  or  Profits 
Assigned. —  Heavers  v.  Smith,  11  Ala.  20; 
Sanders  v.  McMillian,  98  Ala.  144,  39  Am.  St. 
Rep.  19;  Scammon  v.  Campbell,  75  111.  223; 
Walker  v.  Deaver,  79  Mo.  685;  Lewis  v. 
James,  8  Humph.  (Tenn.)  537;  Summers  v. 
Donnell,  7  Heisk.  (Tenn.)  565.  See  Van 
Gelder  v.  Post,  2  Edw.  Ch.  (N.  Y.)  577.  See 
also  infra,  this  section,  Mode  of  Assignment  — 
Peats  and  Profits  —  Form  of  Payment. 

2.  Damages  for  Detention.  —  Beavers  v. 
Smith,  11  Ala.  32;  Layton  v.  Butler,  4  Harr. 
(Del.)  510;  Price  v.  Hobbs,  47  Md.  389;  Seaton 
v.  Jamison,  7  Watts  (Pa.)  534. 

In  South  Carolina,  it  seems  that  the  Statute 
of  Merton  was  not  adopted  as  a  part  of  the 
common  law  in  that  state,  and  hence  no  dam- 
ages are  allowed  on  a  judgment  in  dower. 
Hey  ward  v.  Cuthbert,  I  McCord  L.  (S.  Car.) 
386;  Wright  v.  Jennings,  1  Bailey  L.  (S.  Car.) 
277;  Lamar  v.  Scott,  4  Rich.  L.  (S.  Car.)  516; 
McCreary  v.  Cloud,  2  Bailey  L.  (S.  Car.)  343. 

But,  in  a  court  of  equity,  the  widow  will  be 
allowed  interest  or  mesne  profits  up  to  the  time 
her  dower  is  assigned  to  her.  Gordon  v. 
Stevens,  2  Hill  Eq.  (S.  Car.)  429;  Mey  v.  Mey, 
Rich  Eq.  Cas.  (S.  Car.)  378. 

In  What  Action  Damages  Recovered.  —  In  Co. 
Lilt.  32/5,  it  is  said:  "  I  have  read  in  an  an- 
cient and  learned  reading  upon  this  statute 
that  it  extendeth  only  to  a  writ  of  dower,  unde 
nihil  habet,  and  not  to  a  writ  of  right  of  dower, 
for  in  no  writ  of  right  damages  are  to  be  re- 
covered." 

In  Sutton  v.  Burrows,  2  Murph.  (6  N.  Car.) 
79,  it  was  held  that  the  remedy  for  the  widow 
to  recover  these  damages  is  by  petition  for  a 
writ  of  dower,  and  not  by  an  action  on  the 
case  against  the  heir.  To  the  same  effect,  see 
Thompson  v.  Stacy,  10  Yerg.  (Tenn.)  493. 

Nor  can  she  maintain  an  action  of  debt  for 
the  use  and  occupation  of  the  land.  Andrews 
v.  Andrews,  14  N.  J.  L.  141. 

In  Whitaker  v.  Greer.  129  Mass.  419,  it  was 
held  under  statute  in  Massachusetts  that  dam- 


ages for  the  detention  of  dower  are  incident  to 
the  writ  of  dower. 

And  see  the  statutes  of  the  various  states 
providing  for  the  recovery  of  damages  for  de- 
tention of  dower. 

3.  In  Indiana,  by  the  act  of  1843,  it  was  pro- 
vided that  when  a  widow  recovers  dower  in  a 
suit  against  the  heirs,  she  is  entitled  to  dam- 
ages for  the  withholding  of  her  dower,  which 
damages  are  to  be  estimated  from  the  death  of 
her  husband.    Adkins  v.  Holmes,  2  Ind.  197. 

In  Smith  v.  Addleman,  5  Blackf.  (Ind.)  406, 
it  was  held  that  a  decree  for  dower  was  not 
erroneous  for  omitting  to  give  damages,  it  not 
appearing  that  the  use  of  the  property  was 
proved  to  be  of  any  value. 

But  by  section  2482  of  the  Ind.  Stat.  (1896), 
tenancies  in  dower  are  abolished. 

In  Ohio,  under  the  statute  of  1795,  "  reason- 
able damages  "  were  given.  The  statute  of 
1803  was  silent  as  to  damages,  but  gave 
"  reasonable  support  "  out  of  the  husband's 
estate.  The  statute  of  1814  restored  the  right 
of  "  reasonable  damages,"  and  the  statute  of 
1824  was  silent  as  to  damages.  U.  S.  Bank  v. 
Dunseth,  10  Ohio  23. 

By  Bates's  Annot.  Ohio  Stat.  (1897),  §  5715, 
it  is  provided  that  the  commissioners  shall, 
after  they  have  set  off  and  assigned  dower, 
make  a  just  and  true  appraisement  of  the 
yearly  value,  after  deducting  necessary  ex- 
penses of  the  real  estate  in  which  the  widow 
or  widower  is  entitled  to  dower,  estimating  such 
value  from  the  day  of  filing  the  petition  to  the 
day  of  assignment  of  dower,  and  make  return 
of  such  appraisement  and  assignment,  and  the 
court  shall  adjudge  the  payment  of  one-third 
of  the  whole  sum  so  returned  to  the  widow  or 
widower  out  of  the  real  estate  not  covered  by 
the  dower,  upon  which  judgment  execution 
may  issue,  etc. 

4.  Meaning  of  Damages.  —  Co.  Litt.  32/',  note 
4;  Layton  v.  Butler,  4  Harr.  (Del.)  510.  See 
also  Spiller  v.  Adams,  8  Mod.  25. 

Under  statute  in  New  Jersey,  it  has  been  said 
that  it  has  been  a  question,  and  perhaps  still 
is,  "  whether  the  word  '  damages'  includes  the 
value  or  mesne  profits,  or  whether  damages 
for  the  detention  is  to  be  recovered  over  and 
above  the  value.  Chief  Justice  Kinsey,  in 
Fishery.  Morgan,  1  N.  J.  L.  147,  says:  '  Upon 
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a  writ  of  inquiry,  are  usually  assessed  severally,  although  it  is  said  damages 
may  be  given  generally  without  finding  the  value  of  the  land.1 

Deduction  for  Taxes  and  Repairs.  —  The  "reprises"  to  be  deducted  include  such 
as  land-taxes  and  repairs.2 

Deduction  for  Occupation  of  Land.  —  Among  these  is  sometimes  included  also  a 
deduction  on  account  of  the  widow's  occupation  of  some  part  of  the  property.3 
But  this  rule  merely  excluded  the  claim  of  the  widow  to  recover  the  value  of 
her  thirds  in  the  land  during  the  time  she  had  so  occupied  it.  It  did  not 
authorize  her  to  set  up  a  counterclaim  in  the  suit  for  dower  for  the  other  two- 
thirds  of  the  value  of  the  premises  so  having  been  occupied.4 

Deduction  for  Part  Payment  in  Lieu  of  Dower.  —  So,  whatever  has  been  paid  to  the 
widow  in  part  satisfaction  of  her  dower  interest  during  the  period  of  detention 
can  be  shown  in  mitigation  of  damages.5 

Improvements  Made  by  Alienee.  —  And  in  those  jurisdictions  where  a  recovery  of 
damages  is  allowed  against  the  alienee  of  the  husband  during  coverture,  it 
seems  to  be  the  general  rule  that  an  allowance  is  to  be  made  in  computing 
damages  for  improvements  made  by  the  purchaser  since  the  alienation.0 

c.  From  What  Time  Damages  Accrue.  —  Where  the  husband  dies 
seized  of  the  inheritance,  as  the  possession  immediately  devolves  on  the  heir, 
damages  may  be  recovered  against  him  from  the  time  of  the  husband's  death.7 
But  the  heir  may  save  himself  from  damages  if  he  comes  into  court  upon  the 
summons  the  first  day  and  pleads  that  he  has  always  been  ready  and  is  yet 
ready  to  render  dower,  and  prays  that  the  widow  may  not  have  damages;  in 
which  case,  if  the  wife  has  not  requested  her  dower,  she  loses  her  damages.8 


this  subject  the  books  seem  irreconcilable.' 
The  question  was  debated  in  that  case  and  ex- 
amined by  the  court,  but  without  coming  to 
any  decision  on  the  point."  Hornblower,  C. 
J.,  in  Martin  v.  Martin,  14  N.  J.  L.  129. 

1.  Hawes's  Case,  cited  in  Co.  Litt.  32?',  note  4. 

2.  Deduction  for  Taxes,  etc. —  Penrice  v.  Pen- 
rice,  Barnes  234;  Layton  v.  Butler,  4  Harr. 
(Del.)  510;  Jones  v.  Jones,  71  Wis.  514. 

Under  statute  in  Missouri  allowing  dam- 
ages, if  the  husband  was  or  shall  be  seized, 
but  did  not  or  shall  not  die  seized,  from  the 
time  of  demanding  the  dower  until  the  day  she 
shall  recover  her  dower,  it  has  been  held  that, 
in  estimating  the  damages,  an  allowance 
should  be  made  for  the  taxes  paid  by  the 
alienee.  Griffin  v.  Regan,  79  Mo.  73,  affirmed 
in  Walker  v.  Deaver,  79  Mo.  685. 

But  in  Rannels  v.  Washington  University, 
96  Mo.  226,  it  was  held  that  only  taxes  actually 
assessed  and  paid  by  the  alienee  should  be  de- 
ducted from  the  rental  value  in  estimating 
damages  for  the  detention  of  dower. 

3.  Deduction  for  Widow's  Occupation  of  Land. 
— Riche's  Case,  3  Leon.  52;  Springle  v. 
Shields,  17  Ala.  295;  McLaughlin  v.  McLaugh- 
lin, 22  N.  J.  Eq.  505. 

4.  McLaughlin  v.  McLaughlin,  22  N.  J.  Eq. 
505. 

In  Alabama,  it  has  been  held  that  if  the 
widow  occupies  her  husband's  last  dwelling- 
house  until  her  dower  is  assigned  under  the 
privilege  secured  to  her  by  statute,  she  does 
not  thereby  forfeit  or  impair  her  right  to  re- 
cover one-third  of  the  rents  and  profits  which 
accrued  during  the  continuance  of  her  posses- 
sion from  the  other  lands  subject  to  her  dower. 
Perrine  v.  Perrine,  35  Ala.  644.  See  also  Code 
of  Ala.  (1896),  vol.  1,  g  1 5 1 5.  To  the  same 
effect  in  New  Jersey  see  McLaughlin  v.  Mc- 
Laughlin, 22  N.  J.  Eq.  505. 
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But,  under  statute  in  Rhode  Island,  provid- 
ing for  the  allowance  of  damages  for  the  de- 
tention of  dower  after  demand,  it  has  been 
held  that  where  the  husband  died,  leaving  as 
his  entire  realty  a  house  and  messuage,  which 
was  exclusively  occupied  by  his  widow  until 
dower  was  assigned  to  her,  the  widow  was 
only  entitled  to  nominal  damages  for  the  de- 
tention of  her  dower.  Talbot  v.  Talbot,  13  R. 
I.  336.  See  also  Springle  v.  Shields,  17  Ala. 
295- 

5.  Deduction  for  Part  Payment.  —  Woodruff  v. 
Brown,  17  N.  J.  L.  246.  See  also  McLaughlin 
v.  McLaughlin,  22  N.  J.  Eq.  511. 

In  the  case  of  Woodruff  v.  Brown,  17  N.  J. 
L.  246,  the  widow  had  received  satisfaction 
for  the  yearly  value  from  the  heir  while  she 
was  tenant,  and  it  was  held  that  an  alienee  of 
the  heir  could  not  plead  tout  temps  pris  to  an 
action  for  damages  on  that  account,  but  it 
should  be  set  up  in  mitigation  of  damages. 

6.  Deduction  for  Alienee's  Improvements.  — 
Carter  v.  Parker,  28  Me.  509;  Griffin  v. 
Regan,  79  Mo.  73,  affirmed  in  Walker  *. 
Deaver,  79  Mo.  685;  Rannels  v.  Washington 
University,  96  Mo.  235;  Van  Dorn  v.  Van 
Dorn,  3  N.  J.  L.  270.  See  also  Norton  v. 
Smith,  20  U.  C.  Q.  B.  217;  Winders.  Little,  r 
Yeatcs  (Pa.)  152. 

7.  From  What  Time  Damages  Accrue  as  Against 
Heir. —  Beavers  v.  Smith,  11  Ala.  20;  Layton 
v.  Butler,  4  Harr.  (Del.)  510:  Wells  v.  Beall,  2 
Gill  &  J.  (Md.)  468;  Darnall  v.  Hill,  12  Gill  & 
J.  (Md.)  388;  Chase's  Case,  1  Bland  (Md.)  206, 
17  Am.  Dec.  277;  Jackson  v.  O'Donaghv,  7 
Johns.  (X.  V.)  247-  ' 

8.  Readiness  to  Render  Dower  a  Defense.  —  Co. 
Litt.  32/';  Dobson  v.  Dobson,  Cas.  temp. 
Hardw.  19;  Kent  v.  Kent,  2  Stra.  971;  Malone 
v.  Malone,  17  Ont.  Rep.  101.  See  Spencer  v. 
Weston.  1  Dev.  &  B.  L.  (18  N.  Car.)  213.  See 
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But  if,  to  the  plea  she  replies  a  demand  of  her  dower,  and  issue  is  thereupon 
taken  and  found  for  her,  she  recovers  damages  from  the  death  of  her  husband.1 
If  the  heir  succeeds  on  the  issue,  he  is  saved  from  damages  from  the  time  of 
the  husband's  death,  but  still  the  widow  recovers  damages  from  the  teste  of 
the  original  writ,  which  in  law  is  considered  as  a  demand.2 

Where  Property  Is  in  Hands  of  Alienee  of  Heir.  —  Damages  can  only   be  recovered 

against  the  tenant  for  the  time  being  of  the  land.  Where  the  property  has 
come  into  the  hands  of  an  alienee  of  the  heir,  he  is  liable  to  pay  in  damages  to 
the  widow  the  annual  value  or  mesne  profits  thereof,  not  only  from  the  time 
he  shall  have  been  tenant  himself  and  received  the  profits,  but  likewise  for  the 
w  hole  time  that  shall  have  elapsed  from  the  death  of  the  husband,  though  he 
may  have  been  tenant  and  received  the  property  but  for  a  very  short  portion 
of  the  whole  interval.3  And  it  has  been  said  that  the  death  or  life  of  any 
previous  tenants  at  the  time  of  recovery  can  make  no  difference  or  affect  the 
extent  of  the  widow's  right  to  recover,  as  none  of  them,  even  if  living,  is  or 
can  be  made  a  party  to  the  action.4  In  this  way  the  widow  is  put  to  only 
one  suit  to  recover  her  damages,  and  the  alienee  of  the  heir  is  left  to  his 


also   Harvey   v.    Pearsall,  31   U.  C.  C.  P. 

239. 

In  ATew Jersey,  under  statute  it  has  been  held 
that  tout  temps pris  is  not  a  good  plea  in  dower 
in  bar  of  damages  for  the  detention  of  dower 
in  lands  of  which  the  husband  died  seized, 
and  no  demand  is  necessary  for  the  recovery 
of  damages.  Hopper  v.  Hopper,  22  N.  J.  L. 
715.  Compare  Woodruff  v.  Brown,  iy  N.  J.  L. 
246. 

Under  statute  Jin  Massachusetts,  it  has  been 
held  that  damages  for  the  detention  of  dower 
cannot  be  recovered  beyond  the  time  when  the 
demand  which  is  the  foundation  of  the  writ  is 
made.    Whitaker  v.  Greer,  129  Mass.  417. 

Demand  upon  Infant  Heir.  —  In  Corsellis  v. 
Corsellis,  cited  in  Buller's  N.  P.  117,  it  was 
held  that  where  dower  was  demanded  of  an 
heir,  though  he  was  under  the  age  of  fourteen, 
and  though  the  infant  did  not  refuse  to  assign 
dower,  his  failure  to  assign  because  prevented 
by  his  guardian  was  a  refusal  in  law  sufficient 
to  entitle  the  dowress  to  damages. 

Necessity  of  Personal  Demand.  —  In  Watson  v. 
Watson,  10  C.  B.  3,  70  E.  C.  L.  3,  it  was  inti- 
mated that  a  demand  of  dower  need  not  be 
made  by  the  widow  personally. 

But  under  statute  in  Massachusetts  providing 
that  she  (the  widow)  shall  demand  her  dower 
of  the  person  who  is  seized  of  the  freehold  at 
the  time  of  making  the  demand,  and  shall  not 
commence  her  action  therefor  before  the  ex- 
piration of  one  month  nor  after  the  expiration 
of  one  year  from  such  demand,  it  has  been 
held  that  a  personal  demand  of  the  party  to 
the  freehold  is  required,  and  if  more  than  one 
person  is  thus  seized,  a  personal  demand  must 
be  made  on  each.  Burbank  v.  Day,  12  Met. 
(Mass.)  557. 

1.  Watson  v.  Watson,  10  C.  B.  3,  70  E.  C. 
L.  3. 

2.  Damages  from  the  Teste  of  the  Original 
Writ.  —  Layton  v.  Butler,  4  Harr.  (Del.)  510; 
Darnall  v.  Hill  12  Gill  &  J.  (Md.)  388. 

In  Illinois,  under  statute,  it  has  been  held 
that  a  demand  is  necessary  before  a  recovery 
•of  damages,  but  the  institution  of  suit  will  be 
a  sufficient  demand.  Ravvson  v.  Corbett,  43 
111.  App.  145.  See  also  Atkin  v.  Merrell,  39 
111.  62;  Bonner  v.  Peterson,  44  111.  253. 


3.  From  What  Time  Damages  Accrue  as  Against 
Alienee  of  Heir.  —  Co.  Litt.  33a;  Belford  v. 
Rows,  Moo.  80,  Bendl.  153;  Brown  v.  Smith, 
cited  in  Buller's  N.  P.  117;  Seaton  v.  Jamison, 
7  Watts  (Pa.)  533;  Sandback  v.  Quigley,  8 
Watts  (Pa.)  460;  Lyle  v.  Richards,  9  S.  &  R. 
(Pa.)  368. 

In  Massachusetts,  it  is  provided  by  statute 
that  the  action  shall  be  brought  against  the 
person  who  is  tenant  of  the  freehold  at  the 
time  when  it  is  commenced,  but  if  the  demand 
was  not  made  on  such  tenant,  he  shall  be 
liable  for  damages  only  for  the  time  during 
which  he  held  the  premises.  Pub.  Stat.  Mass. 
(1882),  p.  1024;  Burbank  v.  Day,  12  Met. 
(Mass.)  557. 

In  New  York  the  common-law  rule  at  one 
time  prevailed.  Hitchcock  v.  Harrington,  6 
Johns.  (N.  Y.)  290,  5  Am.  Dec.  229. 

But  by  N.  Y.  Code  Civ.  Proc,  §  1600,  it 
is  provided  substantially  that,  where  the  action 
for  damages  is  against  any  other  person  than 
the  heir,  the  damages  are  to  be  computed  from 
the  time  when  the  widow  demanded  her  dower 
of  the  defendant.  Kyle  v.  Kyle,  67  N.  Y. 
400. 

Under  statute  in  Missouri,  substantially  like 
the  Statute  of  Merlon,  it  was  held  that,  if  the 
husband  died  seized,  the  widow  is  entitled  to 
damages  from  the  time  of  the  death  of  the 
husband,  as  well  against  a  purchaser  under  a 
sale  by  order  of  the  court  as  against  the  heir. 
Rankin  v.  Oliphant,  9  Mo.  239. 

Under  Rev.  Stat.  Mo.  (1889),  §  4534,  it  is 
provided  that  where  such  real  estate  shall  have 
been  alienated  by  the  heir  of  the  husband,  or 
shall  be  in  the  possession  of  any  person  hold- 
ing under  such  heir,  who  shall  not  have  had 
at  the  time  of  the  purchase  of  such  real  estate 
actual  notice  of  such  claim  of  dower,  the 
widow  shall  recover  damages  only  from  the 
time  of  demanding  her  dower,  etc. 

In  Delaware,  the  rule  has  been  laid  down 
that  the  widow  is  entitled  to  damages  for  de- 
tention as  against  a  purchaser  of  the  husband's 
title  after  his  death  only  from  the  date  of  the 
purchase,  and  not  from  the  death  of  the  hus- 
band. Green  v.  Tennant,  2  Hair.  (Del.)  336; 
Newbold  v.  Ridgeway,  1  Harr.  (Del.)  55. 

4.  Seaton  v.  Jamison,  7  Watts  (Pa.)  533. 
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recourse  upon  the  heir  for  such  damages  as  he  is  compelled  to  pay  during  the 
tenancy  of  the  heir.1 

Plea  of  Tout  Temps  Pris.  —  And  at  common  law  the  alienee  of  the  heir  cannot 
plead  tout  temps  pris,  because  he  had  not  the  land  all  the  time  from  the  death 
of  the  husband,  and  could  with  no  truth  say  that  he  had  been  always  ready 
to  assign  the  widow  her  dower.* 

Where  Property  Is  in  Hands  of  Alienee  of  Husband.  —  By  statute  in  some  of  the  states, 
it  is  provided  that  where  the  property  out  of  which  dower  is  to  be  assigned 
was  aliened  by  the  husband  during  coverture,  damages  may  be  recovered  from 
the  alienee  from  the  time  dower  is  demanded.3  And  in  Delaware,  this  rule 
has  been  adopted  apart  from  statute.4 

d.  Up  to  What  Time  Damages  Allowed.  —  By  the  terms  of  the 
Statute  of  Merton,  damages  were  to  be  recovered  from  the  death  of  the  hus- 
band "unto  the  day  that  the  widow  by  the  judgment  of  court  had  recovered 
the  seizin  of  her  dower."  5 

e.  The  Seizin  Essential  to  Recovery  —  seizin  by  Husband  at  Death.  —  The 
Statute  of  Merton,  by  its  express  terms,  only  applies  where  the  husband  died 
seized.6 

The  Estate.  —  And  then  he  must  have  died  seized  of  an  estate  of  inheritance.7 
Seizin  by  Alienee  of  Husband.  —  By  statute  in  some  of  the  states,  damages  are 
recoverable  against  the  alienee  of  the  husband.8 


1.  Rankin  v.  Oliphant,  9  Mo.  239;  Seaton  v. 
Jamison,  7  Watts  (Pa.)  533;  Woodruff  v. 
Brown,  17  N.  J.  L.  246. 

2.  Alienee  Cannot  Plead  Eeadiness.  —  Co.  Litt. 
33a;  Woodruff  v.  Brown,  17  N.  J  .  L.  246; 
Sandback  v.  Quigiey,  8  Watts  (Pa.)  463. 

In  Rankin  v.  Oliphant,  9  Mo.  239,  it  was 
held  that  tout  temps  pris  cannot  be  pleaded  to 
the  petition  of  a  widow  for  her  dower  by  a 
purchase  of  property  of  which  the  husband 
died  seized  under  a  sale  by  order  of  court,  and 
no  demand  is  necessary  for  the  recovery  of 
dower.    But  see  Rev.  Stat.  Mo.  (1889),  §  4534. 

3.  From  What  Time  Damages  Accrue  as  Against 
Alienee  of  Husband.  —  Gen.  Stat,  of  N.  J.  (1895), 
p.  1276;  Martin  v.  Martin,  14  N.  J.  L.  129. 

Under  statute  in  Missouri,  providing  that  a 
widow  entitled  to  dower  which  must  be  recov- 
ered by  suit,  may  recover  damages,  if  her  hus- 
band did  not  die  seized,  from  the  date  of  her 
demand  for  dower,  it  has  been  held  that  she 
may  recover  damages  from  such  date,  though 
the  demand  was  made  of  the  grantor  of  the 
defendant  in  a  suit  for  damages.  Rannels  v. 
Washington  University,  96  Mo.  226.  See  also 
McClanahan  v.  Porter,  10  Mo.  746. 

4.  Delaware  Rule.  —  Layton  v.  Butler,  4  Harr. 
(Del.)  510. 

But  damages  are  given  from  the  time  of 
suing  out  the  writ,  although  no  demand  was, 
in  fact,  made.  Layton  v.  Butler,  4  Harr. 
(Del.)  510. 

5.  Damages  until  Day  of  Recovery.  —  Nevill  v. 
Walker,  I  Leon.  861.  See  also  the  statutes  of 
the  various  states. 

In  the  case  of  Nevill  v.  Walker,  1  Leon.  861, 
there  was  a  judgment  by  default,  and  the 
widow,  by  force  of  it,  had  her  dower  assigned, 
and  subsequently,  on  a  writ  of  inquiry,  the 
jury,  instead  of  estimating  the  damages  to  the 
date  of  the  assignment  of  dower,  by  mistake 
embraced  the  period  between  that  time  and 
ihe  taking  of  the  inquisition.  The  decision 
was  to  the  effect  that  the  widow  could  not  claim 
10  C.  of  L.— 13  1 


damages  for  that  portion  of  time  during  which 
she  had  actually  been  in  the  enjoyment  of  her 
dower  under  the  judgment  of  the  court. 
See  also  Dobson  v.  Dobson,  Cas.  temp.  Hardw. 
19;  Thynne  v.  Thynne,  Coke  Litt.  32^,  note  4. 

6.  Seizin  by  Husband  at  Death  Essential  to  Re- 
covery.—  Waters  v.  Gooch,  6  J.  J.  Marsh. 
(Ky.)  586,  22  Am.  Dec.  108;  Price  v.  Hobbs, 
47  Md.  389;  Embree  v.  Ellis,  2  Johns.  (N.  Y.) 
119;  Humphrey  v.  Phinney,  2  Johns.  (N.  Y.) 
484;  Sharp  v.  Pettit,  3  Yeates  (Pa.)  38;  Barnet 
v.  Barnet,  15  S.  &  R.  (Pa.)  73,  16  Am.  Dec. 
516;  Gannon  v.  Widman,  3  Pa.  Dist.  Rep.  835; 
Morgan  v.  Morgan,  15  Ont.  Rep.  198.  See 
also  Leggett  v.  Steele,  4  Wash.  (U.  S.)  305. 
Compare  Norton  v.  Smith,  20  U.  C.  Q.  B.  213; 
Layton  v.  Butler,  4  Harr.  (Del.)  510;  Winder 
v.  Little,  1  Yeates  (Pa.)  152. 

In  Maryland,  it  is  held  that  in  those  cases 
where  the  husband  does  not  die  seized,  as 
where  land  is  alienated  in  his  lifetime,  there 
can  be  no  recovery  of  damages  at  law.  Sell- 
man  v.  Bowen,  8  Gill  &  J.  (Md.)  50,  29  Am. 
Dec.  524;  Price  v.  Hobbs,  47  Md.  389. 

But,  in  equity,  the  widow  may  have  a  de- 
cree for  an  account  of  rents  and  profits  against 
the  alienee  or  those  claiming  under  him  which 
accrue  after  dower  demanded,  and  she  may 
even  proceed  in  equity  for  such  rents  and 
profits  after  she  has  recovered  her  dower  at 
law.  Sellman  v.  Bowen,  8  Gill  &  J.  (Md.)  50, 
29  Am.  Dec.  524;  Kiddall  v.  Trimble,  1  Md. 
Ch.  143.  8  Gill  (Md.)  207;  Darnall  v.  Hill,  12 
Gill  &  J.  (Md.)  388;  Price  v.  Hobbs,  47  Md. 
389. 

7.  The  Estate  of  Which  Husband  Must  Die 
Seized.  —  Bromley  v.  Littleton,  Yelv.  112;  Coke 
Lilt.  32^,  note  (4). 

8.  In  New  York,  the  rule  under  the  Statute 
of  Merton  requiring  that  the  husband  should 
have  died  seized  of  the  estate  to  entitle  the 
widow  to  damages,  at  one  time  prevailed. 
Humphrey  v.  Phinney,  2  Johns.  (N.  Y.)  484; 
Embree  z\  Ellis,  2  Johns.  (N.  Y.)  119.  But 
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/.  Bar  OF  Damages  —  (i)  Death  of  Parties.  —  According  to  the  common 
law,  it  the  demandant  1  or  the  defendant  *  in  a  writ  of  dower  die  before  judg- 
ment for  the  damages,  the  claim  for  damages  becomes  thereby  extinct  accord- 
ing to  the  rule,  actio  personalis  quae  oritur  ex  delicto  moritur  cum  persona. 
But  this  rule  cannot  be  extended  to  a  case  of  the  death  of  any  other  than  the 
party  seeking  to  recover  or  the  party  against  whom  the  recovery  is  demanded.* 

{2)  Release  of  Damages.  —  Damages  may  be  released,  but  a  release  of  dam- 
ages sustained  occasione  detcntionis  dotis  will  not  bar  a  recovery  of  the  mesne 
profits  of  the  land.4 

(3)  Statute  of  Limitations.  —  Statutes  in  many  jurisdictions  provide  for  a 
period  beyond  which  damages  may  not  be  recovered,  and  reference  should  be 
made  thereto.5 

5.  Rents  and  Mesne  Profits  in  Lieu  of  Damages  —  a.  In  GENERAL  —  As  Against  tha 
Heir  or  Devisee.  —  It  seems  to  be  the  prevailing  rule  in  the  United  States  that  where 
the  widow,  instead  of  resorting  to  the  courts  of  law  for  damages  for  the  deten- 
tion of  dower,  seeks  a  remedy  in  the  courts  of  equity,  she  may  if  the  husband 
died  seized  recover  against  the  heir  or  devisee  her  share  of  the  rents  and  profits 
from  the  time  the  right  accrued  up  to  the  assignment  although  no  demand 
was  made  previous  to  the  commencement  of  the  suit.6    But  in  England  the 


damages  to  be  computed  from  the  commence- 
ment of  the  action  are  not  allowed  as  against 
the  alienee  of  the  husband  by  N.  Y.  Code  Civ. 
Proc,  §  1601. 

In  Kentucky,  the  rule  under  the  Statute  of 
Merton  at  one  time  prevailed.  Waters  v. 
Gooch,  6  J.  J.  Marsh.  (Ky.)  586,  22  Am.  Dec. 
108.  But  by  Ky.  Stat.  (1894),  §  2138,  the  widow 
is  entitled  to  one- third  of  the  rents  and  profits 
of  her  husband's  dowable  real  estate  from  his 
death  until  dower  is  assigned,  etc.  Yancy  v. 
Smith,  2  Mete.  (Ky.)  408. 

In  Virginia,  it  was  at  one  time  held  under 
statute  that  damages  could  not  be  recovered 
as  against  the  alienee  of  the  husband. 
Thomas  v.  Gammel,  6  Leigh  (Va.)  13.  But 
under  Code  of  Va.  (1887),  §  2277,  damages 
are  allowed  against  an  alienee  of  the  hus- 
band from  the  commencement  of  a  suit 
against  him. 

1.  Damages  Barred  by  Death  of  Demandant.  — 
Mordant  v.  Thorold,  I  Salk.  252;  Turney  v. 
Smith,  14  111.  242;  Hitt  v.  Scammon,  82  111. 
519;  Atkins  v.  Yeomans,  6  Met.  (Mass.)  438; 
Hildreth  v.  Thompson,  16  Mass.  191;  Parks  v. 
McClellan,  44  N.  J.  L.  552;  Pollitt  v.  Kerr,  49 
N.  J.  Eq.  66;  Seaton  v.  Jamison,  7  Watts  (Pa.) 
537;  Sandback  v.  Quigley,  8  Watts  (Pa.)  460. 

In  Maine,  the  common-law  rule  at  one  time 
obtained.  Rowe  v.  Johnson,  19  Me.  146.  But 
by  statute,  a  different  rule  now  prevails.  Rev. 
Stat,  of  Me.  (1883),  p.  814. 

In  Equity,  the  personal  representatives  of  a 
widow,  entitled  to  dower  in  her  deceased  hus- 
band's lands,  may  have  an  account  of  the 
rents  and  profits  thereof,  although  dower  was 
not  assigned  in  her  lifetime,  and  no  proceed- 
ings were  instituted  for  that  purpose.  Paul 
v.  Paul,  36  Pa.  St.  270;  Pollitt  v.  Kerr,  49  N. 
J.  Eq.  66. 

2.  Damages  Barred  by  |Death  of  Defendant.  — 

Ale  way  v.  Roberts,  1  Keb.85;  Seaton  v.  Jami- 
son, 7  Watts  (Pa.)  537. 

3.  Seaton  v.  Jamison,  7  Watts  (Pa.)  537. 

4.  Release  of  Damages.  —  Harvey  v.  Harvey, 
T.  Raym.  366. 

5.  See  the  title  Limitation  of  Actions. 


6.  Rents  and  Mesne  Profits  as  Against  Heir 
or  Devisee  —  Alabama.  —  Slatter  v.  Meek,  3s 
Ala.  528;  Irvine  v.  Armistead,  46  Ala.  363. 

Florida.  —  May  v.  May,  7  Fla.  208,  68  Am. 
Dec.  431. 

Georgia.  —  Austell  v.  Swann,  74  Ga.  278; 
Johnson  v.  Gordon,  (Ga.  1897)  30  S.  E.  Rep. 
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Maryland.  —  Chase's  Case,  I  Bland  (Md.) 
231,  17  Am.  Dec.  277. 

New  York.  —  Hazen  v.  Thurber,  4  Johns. 
Ch.  (N.  Y.)  604;  Swaine  v.  Perine,  5  Johns. 
Ch.  (N.  Y.)  482,  9  Am.  Dec.  318;  Johnson  v. 
Thomas,  2  Paige  (N.  Y.)  377. 

North  Carolina.  —  Campbell  v.  Campbell,  2 
Jones  Eq.  (55  N.  Car.)  364. 

South  Carolina.  —  Gordon  v.  Stevens,  2  Hill 
Eq.  (S.  Car.)  429;  Keith  v.  Trapier,  Bailey 
Eq.  (S.  Car.)  63;  Woodward  v.  Woodward,  2 
Rich.  Eq.  (S.  Car.)  23.  See  also  Clark  v. 
Tompkins,  1  S.  Car.  119. 

Tennessee.  —  Clift  v.  Clift,  87  Tenn.  17. 
Suit  in  Equity  for  Mesne  Profits  After  Judgment 
for  Dower.  —  In  New  Jersey,  it  has  been  held 
that  a  widow  who  has  dower  by  the  judgment 
of  a  court  of  law  which  cannot  award  her  dam- 
ages or  compensation  for  mesne  profits,  may 
maintain  a  suit  in  equity  for  their  recovery. 
Shields  v.  Hunt,  39  N.  J.  Eq.  485. 

Rule  as  to  Purchaser  from  Heir.  —  In  Russell 
v.  Austin,  1  Paige  (N.  Y.)  195,  it  was  held 
that,  in  case  the  husband  died  seized  of  the 
premises,  the  widow  is  entitled  to  the  arrears 
of  her  dower  against  a  subsequent  purchaser, 
but  only  as  to  arrears  which  accrued  subse- 
quent to  the  purchase.  See  also  Rickard  v. 
Talbird,  Rice  Eq.  (S.  Car.)  158. 

And  it  would  seem  that  no  prior  demand  is 
necessary.  Campbell  v.  Murphy,  2  Jones  Eq. 
(55  N.  Car.)  357. 

In  Illinois,  under  statute,  it  has  been  held 
that  where  a  widow  makes  no  demand,  she  is 
not  entitled,  as  against  the  heir,  to  any  part 
of  the  rents  and  profits  of  her  husband's  land 
on  account  of  her  dower  interest,  and  when  a 
demand  is  made  they  are  allowed  only  from 
the  time  of  demand.  Atkin  v.  Merrell,  39  111. 
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doctrine  upon  this  question  is  not  settled.1 

Effect  of  Agreement  to  Take  a  Gross  Sum  in  Lieu  of  Dower.  —  It  has  been  held  that  the 
rule  entitling  the  widow  to  an  accounting,  from  the  date  of  the  husband's  death, 
of  the  issues  and  profits  derived  from  her  dower  estate,  is  not  affected  or 
debarred  by  the  fact  that  she  subsequently  elects  in  the  manner  prescribed  by 
law  to  have  a  sum  of  money  set  apart  to  her  absolutely  as  representing  her 
dower  estate.* 

As  Against  the  Alienee.  —  The  doctrine  in  England  does  not  appear  to  be  settled 
upon  the  question  as  to  whether  rents  and  mesne  profits  may  be  recovered 
against  the  alienee  of  the  husband  during  coverture.3  In  some  jurisdictions  in 
the  United  States,  it  has  been  held  that  courts  of  equity  will  follow  the  rules 
applicable  to  the  recovery  of  damages  in  a  court  of  law,  and,  consequently, 
mesne  profits  cannot  be  recovered  unless  the  husband  died  seized.4  In  other 
jurisdictions,  however,  it  has  been  held  that,  in  equity,  the  established  doctrine 
is  to  allow  mesne  profits  as  damages  against  the  husband's  alienee,  and  this, 
not  by  analogy  to  the  allowance  of  damages  under  the  Statute  of  Merton,  but 
on  the  ground  of  title.5 


62;  Strawn  v.  Strawn,  50  111.  256;  Rawson  v. 
Corbett,  150  111.  466;  Bedford  v.  Bedford,  136 
111.  354;  Kyle  v.  Wills,  166  111.  501. 

Nor  can  damages  against  a  purchaser  of 
land  at  an  administrator's  sale  be  recovered 
for  a  period  prior  to  demand  and  refusal  to 
assign  dower.    Cox  v.  Garst,  105  111.  342. 

1.  English  Rule.  —  According  to  some  of  the 
English  decisions,  it  would  seem  that  the 
courts  of  equity  will  apply  the  same  rules  as 
the  courts  of  law  upon  this  question.  Mundy 
v.  Mundy,  2  Ves.  Jr.  122;  Delver  v.  Hunter, 
Bunb.  57.  But  see  to  the  contrary  Curtis  v. 
Curtis,  2  Bro.  C.  C.  628;  Dormer  v.  Fortescue, 
3  Atk.  130. 

2.  Johnson  v.  Gordon,  (Ga.  1897)  30  S.  E. 
Rep.  509. 

In  South  Carolina,  where,  by  statute,  courts 
are  authorized  to  appoint  commissioners  who 
may,  in  their  discretion,  assess  a  gross  sum  in 
lieu  of  dower,  a  similar  decision  has  been  made. 
Woodward  v.  Woodward,  2  Rich.  Eq.  (S.  Car.) 
28.  In  this  case,  the  court  said:  "Itissaid,  in 
the  argument,  that  the  complainant's  right  to 
interest,  or  mesne  profits,  is  concluded  b)-  the 
commissioners  having  assessed  a  gross  sum 
in  lieu  of  dower.  But  the  writ  for  the 
admeasurement  of  dower  conferred  on  them 
no  authority  to  take  an  account  of  mesne 
profits,  or  to  commute  them  for  money,  nor 
has  the  court  any  warrant  in  law  to  delegate 
such  a  power  to  them,  and,  upon  referring  to 
the  return,  it  will  be  seen  that  they  do  not 
assume  it." 

3.  Recovery  of  Rents  and  Profits  as  Against 
Alienee.  —  In  some  of  the  cases,  it  is  intimated 
that  the  courts  of  equity  will  apply  the  rule  for 
damages  under  the  Statute  of  Merton.  Delver 
v.  Hunter,  Bunb.  57;  Mundy  v.  Mundy,  2 
Ves.  Jr.  122.  But  see  Curtis  v.  Curtis,  2  Bro. 
C.  C.  629;  Dormer  v.  Fortescue,  3  Atk.  130. 

4.  Gannon  v.  Widman,  3  Pa.  Dist.  Rep.  835. 
See  also  Johnson  v.  Thomas,  2  Paige  (N.  Y.) 

384;  Conklin  v.  Bush,  8  Pa.  St.  517;  Paul  v. 
Paul,  36  Pa.  St.  283. 

In  Kentucky,  the  rule  of  the  text  was  at  one 
time  applied.  Marshall  v.  Anderson,  1  B. 
Mon.  (Ky.)  198;  McElroy  v.  Wathen,  3  B. 
Mon.  (Ky.)  135;  Garton  v.  Bates,  4  B.  Mon. 
(Ky.)366;  Kendalls.  Honey,  5  T.  B.  Mon.(Ky.) 


282;  Golden  v.  Maupin,  2  J.  J.  Marsh.  (Ky.) 
236. 

But  by  statute,  the  widow  is  entitled  to  rents 
as  against  the  vendor  of  the  husband  from  the 
commencement  of  the  suit  for  dower.  Yancy 
v.  Smith,  2  Mete.  (Ky.)  408;  Ky.  Stat.  (1894), 
§  2138.  See  also  Willet  v.  Beatty,  12  B.  Mon. 
(Ky.)  172. 

5.  Beavers  v.  Smith,  11  Ala.  32;  Steele  v. 
Brown,  70  Ala.  235;  Price  v.  Hobbs,  47  Md. 
389;  Kiddall  v.  Trimble,  I  Md.  Ch.  143,  8  Gill 
(Md.)  207;  Sellman  v.  Bowen,  8  Gill  &  J.(Md.) 
50,  29  Am.  Dec.  524;  Darnall  v.  Hill,  12  Gill 
&  J.  (Md.)  388.  See  also  Waters  v.  Williams, 
38  Ala.  684;  Grove  v.  Todd,  45  Md.  252. 

From  What  Time  Profits  Allowed.  —  In  Mary- 
land, it  has  been  held  that  the  widow  may 
have  a  decree  for  an  account  of  rents  and 
profits  against  the  alienee,  or  those  claiming 
under  him,  which  accrue  after  dower  de- 
manded, and  she  may  even  proceed  in  equity 
for  such  rents  and  profits  after  she  has  recov- 
ered her  dower  at  law.  Sellman  v.  Bowen,  8 
Gill  &  J.  (Md.)  50.  29  Am.  Dec.  524;  Darnall 
v.  Hill,  12  Gill  &  J.  (Md.)  388;  Kiddall  v. 
Trimble,  1  Md.  Ch.  143,  8  Gill  (Md.)  207;  Price 
v.  Hobbs,  47  Md.  389. 

In  Florida,  a  similar  rule  has  been  laid 
down.    Roan  v.  Holmes,  32  Fla.  302. 

In  New  Jersey,  it  has  been  held  that  if  the 
husband  does  not  die  seized,  the  widow  is  en- 
titled to  dower  only  from  the  time  of  demand, 
or  if  no  demand  is  made,  from  the  time  of 
filing  the  bill.  Chisweil  v.  Morris,  14  N.  J. 
Eq.  105. 

In  Virginia,  it  has  been  held  under  statute 
that  courts  of  equity  will  follow  the  law  and 
give  no  damages  in  dower  against  an  alienee, 
except  from  the  date  of  the  subpoena  in  the 
cause.  Tod  v.  Baylor,  4  Leigh  (Ya.)  498.  See 
also  Code  of  Va.  (1887),  §  2277. 

In  Alabama,  it  has  been  held  that,  in  equity, 
mesne  profits  will  be  allowed  the  widow 
against  an  alienee  from  the  time  of  the  filing 
of  the  bill.  Beavers  v.  Smith,  11  Ala.  32; 
Steele  v.  Brown,  70  Ala.  235. 

In  Delaware,  it  has  been  held  that,  upon  a 
decree  for  the  assignment  of  dower  against  a 
purchaser  of  land  from  the  deceased  husband 
and  for  an  account  of  rents  and  profits,  the 
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b.  Amount  of  Recovery  —  General  Rule. — As  a  general  rule,  the  widow 
is  entitled  to  her  proportionate  share  of  the  rents  and  profits  arising  on  the 
Lands  of  which  she  is  dowable  during  the  period  of  detention,  and  it  has  been 
held  that,  in  arriving  at  the  amount  of  such  rentals,  the  actual  rental  value  of 
the  lands  for  each  year,  such  as  it  may  be  proven  to  be  worth,  and  not  what 
the  defendant  may  have  actually  received  as  rents,  is  to  be  considered.1 

Deductions  for  Taxes  and  Repairs.  —  But  from  the  amount  thus  ascertained,  there 
must  be  deducted  the  annual  taxes  assessed  on  the  lands  and  all  amounts 
necessarily  expended  in  keeping  the  premises  in  repair  or  in  condition  to  com- 
mand rents.* 

insurance.  —  And  it  has  been  said  that  a  deduction  is  to  be  made  for  necessary 
insurance  on  the  property.3 

Deduction  for  Allowance  for  Partial  Payment  or  for  Occupation  of  Lands.  —  The  rule  has 
been  laid  down  also  that  the  amount  to  be  allotted  is  subject  to  any  proper 
deduction  on  account  of  anything  the  widow  may  have  received  upon  such 
rents  and  profits,  or  to  any  fair  charge  against  her  for  use  and  occupation  of 
the  realty.4 

Deduction  for  Improvements  by  Alienee.  —  In  Alabama,  it  has  been  held  that  where 
the  property  had  been  alienated  by  the  husband  during  coverture,  the  widow 
is  entitled  to  her  proportion  of  the  rents  of  the  premises  to  be  estimated  with- 
out considering  the  improvements  made  by  the  alienee.6  But  in  Maryland, 
the  rents  and  profits  in  such  case  have  been  estimated  according  to  the  improved 
value  of  the  premises  from  the  time  the  improvements  were  made.6 

Improvements  Where  Husband  Died  Seized.  —  It  has  been  held  that  the  widow  is 
entitled  to  the  mesne  profits  arising  from  premises  whereof  the  husband  died 
seized,  exclusive  of  the  improvements  since  made  thereon.7  But  this  rule 
does  not  seem  to  be  in  harmony  with  the  general  principles  applicable  to 
assignment  of  dower.8 

c.  Interest  on  Arrears.  —  In  England,  as  a  general  rule,  interest  will 


purchaser  is  liable  only  for  rents  and  profits 
which  accrued  subsequent  to  the  date  of  his 
purchase,  and  that,  to  support  a  claim  by  the 
widow  for  rents  and  profits  from  the  death  of 
the  husband,  all  the  'intermediate  purchasers 
must  be  made  parties  to  the  bill.  Dick  v. 
Doughten,  I  Del.  Ch.  320. 

Up  to  What  Time  Profits  Allowed.  —  In  Dar- 
nall  v.  Hill,  12  Gill  &  J.  (Md.)  388,  it  was  said 
that  the  account  charging  the  rents  and  profits 
might  be  brought  down  to  the  date  of  the  de- 
cree or  the  delivery  or  possession  of  dower 
assigned  to  the  widow.  See  also  May  v.  May, 
7  Fla.  207,  68  Am.  Dec.  431. 

1.  General  Rule  as  to  Amount  of  Rents  and 
Profits  to  Be  Recovered.  — ■  Henderson  v.  Chaires, 
35  Fla.  441;  Darnall  v.  Hill,  12  Gill  &  J.  (Md.) 
397;  Hazen  v.  Thurber,  4  Johns.  Ch.  (N.  Y.) 
604. 

Share  in  Outstanding  Term  for  Years.  —  Where 
the  husband  was  the  owner  of  a  fee  simple  in- 
terest during  coverture,  and  his  wife  joined 
with  him  in  a  lease  for  years,  it  was  held 
that,  upon  his  death,  the  widow  was  entitled  to 
dower  in  the  rents  and  also  in  the  reversion, 
and  that  she  was  entitled  to  one-third  of  the 
rent  reserved  by  the  lease  and  no  more,  where 
this  had  been  detained  from  her,  but  that,  after 
that,  the  actual  value  must  be  the  criterion. 
Chase's  Case,  I  Bland  (Md.)  232,  17  Am.  Dec. 
277. 

2.  Deduction  of  Taxes  and  Repairs  from  Profits. 

—  Henderson  v.  Chaires,  35  Fla.  441;  Bonner 


v.  Peterson,  44  111.  261;  Durkee  v.  Felton,  44 

W  is.  470. 

3.  Deduction  of  Insurance  from  Profits.  —  Bon- 
ner v.  Peterson,  44  111.  261. 

4.  Deduction  of  Part  Payment  from  Profits. — 

Johnson  v.  Gordon  (Ga.  1897)  30  S.  E.  Rep. 
507. 

But  in  New  Jersey,  under  a  statute  giving 
the  widow  the  right  to  hold  the  homestead 
free  of  rent  until  her  dower  is  assigned,  it  has 
been  held  that  the  fact  that  she  .occupied  it 
until  that  time  neither  bars  her  right  to  her 
share  of  the  rents  of  the  other  lands  noi  di- 
minishes the  amount  to  which  she  is  entitled. 
Shields  v.  Hunt,  39  N.  J.  Eq.  490. 

Claim  Against  Second  Husband  as  Set-off. — Upon 
a  bill  by  husband  and  wife,  claiming  a  portion 
of  rents  and  profits,  as  damages  for  the  deten- 
tion of  her  dower  or  in  lieu  of  dower,  the  de- 
fendants, the  heirs  of  the  first  husband,  cannot 
set  off  a  demand  which  they  may  have  against 
the  second  husband,  for  the  use  and  occupa- 
tion of  the  land  during  their  minority.  The 
two  claims  are  not  due  in  the  same  right;  and 
that  for  damages  would  survive  to  the  wife. 
Darnall  v.  Hill,  12  Gill  &  J.  (Md.)  3S8. 

5.  Deduction  for  Alienee's  Improvements.  — 
Francis  v.  Garrard,  18  Ala.  797. 

6.  Sellman  v.  Bowen,  8  Gill  &  J.  (Md.)  57, 
29  Am.  Dec.  524. 

7.  Hazen  v.  Thurber,  4  Johns.  Ch.  (N.  Y.) 
604. 

8.  See  supra,  this  section,  Quantum  of  In- 
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not  be  allowed  on  arrears  of  dower.1  In  the  United  States  the  doctrine  upon 
this  question  is  not  settled.8 

d.  Effect  of  Death  of  Parties  on  Recovery  —  Death  of  Defendant. — 
In  cases  where  the  defendant  is  dead  before  a  right  of  dower  is  established,  so 
that  the  right  in  an  action  for  damages  under  the  statute  is  gone  by  law, 
courts  of  equity  will  give  arrears  of  rents  and  profits.3 

Death  of  Dowress.  —  So,  in  England,  if  the  widow  should  die  before  she  has 
established  her  right  to  dower,  equity  will  decree  an  account  in  favor  of  her 
personal  representatives.** 

Doctrine  in  United  States  —  Eecovery  Against  Heir.  —  In' this  country,  the  prevailing 
rule  seems  to  be  that,  in  equity,  the  persona)  representatives  of  a  widow 
entitled  to  dower  in  lands  of  which  her  husband  died  seized,  may  have  an 
account  of  the  rents  and  profits  thereof,  although  she  died  pending  the  suit 
for  dower;5  and  it  has  even  been  held  that  this  rule  is  true,  although  dower 
was  not  assigned  in  her  lifetime,  and  no  proceedings  were  instituted  for  that 
purpose 
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terest  to  Be  Assigned  —  Time  of  Valuation  of 
Estat-. 

1.  In  England  Interest  on  Arrears  Not  Allowed. 

—  Lindsay  z.  Gibbon,  cited  in  Tew  v.  Winter- 
ton,  3  Bro.  C.  C.  495;  Wakefield  v.  Childs,  i 
Fonbl.  Eq.  23. 

2.  Doctrine  in  United  States.  —  In  an  action 
against  the  heirs  for  dower  and  for  detention 
of  damages  accruing  from  an  outstanding 
lease,  it  has  been  held  that  interest  must  be 
allowed  on  the  rent  from  the  time  it  became 
due  or  was  actually  paid  by  the  tenant. 
Chase's  Case,  I  Bland  (Md.)  232,  17  Am.  Dec. 
277. 

In  Grove  v.  Todd,  45  Md.  257,  in  an  equi- 
table action  for  dower  by  a  widow  against  her 
husband's  alienees,  who  were  in  possession 
by  virtue  of  a  good  prima  Jacie  title,  it  was 
held  that  interest  on  the  arrears  of  dower  could 
not  properly  be  allowed.  The  court  in  this 
case  said:  "Without  deciding  that  interest 
may  not  properly  be  allowed  under  certain  cir- 
cumstances, it  may  be  safely  asserted,  there  is 
no  equity  for  such  a  claim  in  the  present 
case." 

But  in  Beavers  v.  Smith,  n  Ala.  20,  a  differ- 
ent rule  was  applied  in  a  similar  case.  In  this 
case,  the  court  said:  "  The  general  rule  of  the 
English  chancery  is  not  to  allow  interest  upon 
arrears  of  annuities,  except  in  peculiar  cases. 
Anderson  v.  Dwyer,  I  Sch.  &  Lef.  303.  And 
this,  Mr.  Roper  states,  is  the  rule  of  that  court 
upon  arrears  of  dower,  though  he  admits  he 
has  found  no  case  going  that  length,  and 
argues  to  show  that  the  rule  should  be  other- 
wise. 1  Rop.  on  H.  and  W.  457.  We  appre- 
hend, however,  that  this  rule  applies  in  no 
case  to  arrears  which  have  accrued  pending 
the  suit,  and  even  in  regard  to  annuities,  where 
they  are  given  for  maintenance,  the  rule  is 
otherwise  in  England  and  interest  on  the  ar- 
rears is  allowed.  Newman  v.  Auling,  3  Atk. 
579.  That  appears  to  be  the  principle  of  this 
case,  as  the  widow's  dower  is  intended  for  her 
sustenance,  and  we  think  interest  was  properly 
allowed  on  the  arrears." 

3.  Effect  of  Death  of  Defendant.  —  Curtis  v. 
Curtis,  2  Bro.  C.  C.  620;  Dormer  v.  Fortescue, 
3  Atk.  130;  Austell  v.  Swann,  74  Ga.  288. 
Compare  Whithead  v.  Clinch,  I  Murph.  (5  N. 
Car.)  128. 
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4.  Effect  of  Death  of  Dowress  —  English  Rule. 
—  Wakefield  v.  Childs,  1  Fonbl.  Eq.  23;  Gra- 
ham v.  Graham,  1  Ves.  262;  Hamilton  v. 
Mohun,  1  P.  Wms.  118. 

5.  United  States  Rule.  —  Johnson  v.  Thomas. 
2  Paige  (N.  Y.)  377.  See  also  Turn'ey  v.  Smith, 
14  111.  242;  Coons  v.  Nail,  4  Litt.  (Ky.)  264; 
Peyton  v.  Smith,  2  Dev.  &  B.  Eq.  (22  N.  Car.) 
325.     Compare  Austell  v.  Swann,  74  Ga.  288. 

In  Maryland,  it  has  been  held  that  where 
the  husband  died  seized  of  lands,  and  the 
widow  dies  without  demanding  her  dower,  the 
executor  cannot  recover  the  rents  and  profits, 
such  rents  and  profits  being  allowed  only 
where  the  widow  died  pending  her  bill  for 
dower.    Kiddall  v.  Trimble,  1  Md.  Ch.  147. 

In  Ohio,  it  was  at  one  time  held  that  a  suit 
in  chancery  against  the  heirs  for  mesne  profits 
was  abated  by  the  death  of  the  dowress. 
Miller  v.  Woodman,  [4  Ohio  518. 

But  by  Bates'  Annot.  Ohio  Stat.  (1897), 
§  5145,  it  is  provided  that  if  the  plaintiff,  in  an 
action  for  dower,  died  before  final  judgment 
therein,  the  action  may  be  revived  in  the  name 
of  her  personal  representatives'  etc. 

6.  Paul  v .  Paul,  36  Pa.  St.  270.  In  this  case 
the  court  said:  "  In  Sandback  v.  Quigley,  8 
Watts  (Pa.)  460,  it  was  decided  that  an  action 
of  dower  abates  by  the  death  of  the  plaintiff, 
and  that  there  can  be  no  substitution  of  her 
personal  representatives  for  any  purpose. 
Judge  Rogers,  however,  held  that  a  different 
rule  prevailed  in  equity,  and  suggested,  as  we 
had  no  court  of  chancery,  that  relief  might 
perhaps  be  given  in  a  special  action  on  the 
case  by  the  personal  representatives  against 
the  heir  or  feoffee,  or  against  each  or  both,  for 
the  time  they  respectively  occupied  the  prem- 
ises. The  case  of  Conklin  v.  Bush,  8  Pa.  St. 
514,  where  this  opinion  of  Judge  Rogers,  in  its 
full  extent,  is  doubted  by  Judge  Coulter,  does 
not  apply  to  the  case  now  before  the  court,  be- 
cause here  the  husband  died  seized.  '  It  is  true,' 
says  Judge  Coulter  [p.  517],  '  that  in  equity, 
by  proceedings  in  chancery,  the  administrator 
can  recover  mesne  damages  for  the  detention 
of  dower.  But  it  is  only  where  the  husband 
died  seized,  and  where  there  is  no  dispute 
about  the  right  to  recover  dower,'  which  is  the 
case  here.  But  the  learned  judge  clearly  erred 
in  confining  relief  in  equity  to  the  single  case 
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Recovery  Against  Alienee.  —  But,  as  a  general  rule,  if  the  dowress  dies  before  any 
adjudication  of  her  right  to  dower,  though  pending  suit,  she  cannot  recover 
mesne  profits  from  the  alienee  of  her  husband.1 

6.  Costs  --  At  Law.  —  By  the  Statute  of  Gloucester,  6  Edw.  I.,  c.  I,  §  2,  the 
widow  was  allowed  to  recover  costs  where  she  was  entitled  to  recover  damages  ; 
otherwise  she  was  not  entitled  to  costs.*  But  in  some  instances  in  the  United 
States,  costs  have  been  held  to  follow  the  judgment  as  in  other  cases  at  law.* 

in  Equity.  —  The  rule  has  been  laid  down  in  England  and  in  some  jurisdic- 
tions in  the  United  States,  that,  in  a  proceeding  in  equity  for  the  assignment 
of  dower,  the  dowress  will  not  be  entitled  to  costs,  unless  an  impediment  to 
the  claim  has  been  thrown  in  the  way  by  the  defendant.4  And  in  Maryland, 
it  has  been  held  that,  in  an  equity  proceeding  for  an  assignment  of  dower,  the 
question  of  costs  depends  entirely  on  the  character  of  the  complainant's  claim 
and  the  nature  of  the  defense,  and  it  is  competent  for  the  court  to  allow  or 
disallow  them.5 

7.  Conclusiveness  of  Assignment  —  a.  EXCESSIVE  ASSIGNMENT  —  Assignment 
by  Adult  Heir.  —  If  the  heir,  being  of  full  age,  assign  excessive  dower,  he  has  no 
remedy  at  law.6 

Assignment  by  Infant  Heir.  —  But  if  the  heir  be  under  age,  at  common  law  he 
may  have  relief  from  an  excessive  assignment  by  a  writ  of  admeasurement  of 
dower.7  But  it  has  been  held  that  an  infant  cannot  defeat  an  assignment  by 
entry.8 

Assignment  by  Sheriff.  —  At  common  law,  if  the  sheriff  assigned  excessive 
dower,  the  heir  might  have  scire  facias  to  obtain  an  assignment  de  novo.9  And 
it  has  been  held  that  equity  will  relieve  against  a  fraudulent  assignment  of 


where  there  had  been  judgment  in  dower,  but 
the  widow  died  before  the  damages  were 
assessed,  and  his  remarks  therefore  upon 
Judge  Rogers's  statement  of  the  rule  in  equity 
are  founded  upon  a  misconception  of  the 
authorities." 

1.  No  Recovery  of  Mesne  Profits  from  Alienee. 
—  Roan  v.  Holmes,  32  Fla.  295;  Turney  v. 
Smith,  14  111.  242;  Conklin  v.  Bush,  8  Pa.  St. 
514.  See  also  Johnson  v.  Thomas,  2  Paige  (N. 
Y.)  377.  Compare  Tibbetts  v.  Langley  Mfg. 
Co.,  12  S.  Car.  466. 

In  Maryland,  it  has  been  held  that,  in  an 
action  against  an  alienee  of  the  husband  dur- 
ing coverture,  if  the  widow  die  without  de- 
manding her  dower,  the  executor  cannot 
recover  the  rents  and  profits,  cases  in  that  state 
having  only  gone  to  the  extent  of  entertaining  a 
bill  for  the  profits  where  the  widow  dies  pend- 
ing her  bill  for  dower.  Steiger  v.  Hillen,  5 
Gill  &  J.  (Md.)  121. 

2.  Costs.  —  Park  on  Dower  310;  Waters  v. 
Gooch,  6  J.  J.  Marsh.  (Ky.)  590,  22  Am.  Dec. 
108;  Seaton  v.  Jamison,  7  Watts  (Pa.)  535; 
Benner  v.  Evans,  3  P.  &  W.  (Pa.)  454;  Sharp 
v.  Pettit,  4  Dall.  (Pa.)  212.  See  also  U.  S. 
Bank  v.  Dunseth,  10  Ohio  23. 

In  New  Jersey  it  has  been  held  that  the  de- 
mandant in  a  suit  for  dower  is  not  entitled  to 
costs  unless  she  is  entitled  to  damages,  and 
that  she  is  not  entitled  to  damages  unless  her 
husband  died  seized,  or,  if  he  did  not  die 
seized,  unless  she  has  demanded  dower. 
Martin  v.  Martin,  14  N.  J.  L.  125.  See  also 
Sheppard  v.  Wardell,  I  N.  J.  L.  516;  Fisher  v. 
Morgan,  1  N.  J.  L.  147. 

3.  Keefer  7/.  Young,  2  Har.  &  J.  (Md.)  53; 
Grove  v.  Todd,  45  Md.  258;  Vance  v.  Becknall, 
1  Bailey  L.  (S.  Car.)  140.    See  also  U.  S.  Bank 


v.  Dunseth,  10  Ohio  18.  See  also  the  statutes 
of  the  various  states. 

4.  Rule  in  Equity  as  to  Costs.  —  Worgan  v. 
Ryder,  1  Ves.  &  B.  10;  Curtis  v.  Curtis,  2  Bro. 
C.  C.  620;  Clements  v.  Moore,  11  Ala.  35; 
Hazen  v.  Thurber,  4  Johns.  Ch.  (N.  Y.) 
604. 

5.  Maryland  Rule.  — Grove  v.  Todd,  45  Md. 
252;  Chase's  Case,  1  Bland  (Md.)  231,  17  Am. 
Dec.  277. 

6.  Excessive  Dower  Assigned  by  Adult  Heir.  — 

Stoughton  v.  Leigh,  1  Taunt.  404. 

If  the  heir  is  of  lawful  age,  an  assignment 
once  fairly  made  by  him  will  bind  him  and  all 
privies  in  estate,  and  will  be  conclusive  of  the 
subsisting  right  of  all  parties  in  interest. 
Lenfers  v.  Henke,  73  111.  405,  24  Am.  Rep. 
263.  In  Young  v.  Young,  18  D.  C.  249,  the 
court  said:  "At  law  the  right  of  the  heir  to 
have  a  readmeasurement  of  dower,  where  the 
assignment  had  been  excessive,  was  well  rec- 
ognized, and  13  Edw.  I.,  c.  7,  West.  2d,  pro- 
vided that  a  writ  of  admeasurement  of  dower 
might  be  granted  to  a  guardian  to  abate  such 
excessive  assignment,  and  that  the  heir,  when 
he  came  of  age,  should  not  be  bound  by  the 
action  of  the  guardian  if  he  had  '  feignedly 
and  by  collusion  '  failed  in  such  suit,  but  that 
the  heir  still  '  may  admeasure  the  dower  as  it 
ought  to  be  admeasured  by  the  law  of  Eng- 
land.' " 

7.  Excessive  Dower  Assigned  by  Infant  Heir. 

—  Stoughton  v.  Leigh,  t  Taunt.  404. 

8.  McCormick  v.  Taylor,  2  Ind.  336.  But 
by  Ind.  Stat.  (1896),  §  2482,  dower  has  been 
abolished.  / 

9.  Excessive  Dower  Assigned  by  SherifF.  — 
Stoughton  v.  Leigh,  I  Taunt.  404.  See  also 
Howard  v.  Mansfield,  Palm.  266. 
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DOWER.  Conclusiveness  of  Assignment. 


dower  by  the  sheriff.1  The  statutes  of  the  various  states  should  be  consulted 
for  the  modes  and  formalities  of  a  re-assignment  and  the  circumstances  under 
which  it  will  be  allowed.2 

Where  Improvements  Have  Been  Made  by  Widow.  —  It  has  been  held  that  where  a 
re-assignment  is  made  on  account  of  a  previous  excessive  assignment,  an  allow- 
ance should  be  made  for  any  improvements  made  by  the  widow  or  her  husband 
by  a  second  marriage.3 

b.  EVICTION  OF  DOWRESS  —  Where  Assignment  Is  According  to  Common  Right.  — 
Where  dower  is  assigned  the  widow  according  to  common  right  by  the  heir  or 
by  the  sheriff,  on  a  recovery  against  the  heir,  there  is  an  implied  warranty,  and 
if  the  tenant  in  dower  is  impleaded  by  one  having  a  paramount  title,  she  may 
vouch  and  recover  against  the  heir  a  third  part  .of  the  two  remaining  parts  of 
the  land  of  which  she  is  dowable.4 


1.  Fraudulent  Assignment  by  Sheriff.  —  Hoby 
-v.  Hoby,  I  Vern.  218;  Pierson  v.  Hitchner,  25 
N.  J.  Eq.  134.  See  also  Sneyd  v.  Sneyd,  1 
Atk.  442. 

2.  See  also: 

Georgia.  —  Chapman  v.  Schroeder,  10  Ga. 
321. 

Illinois.  —  Loyd  v.  Malone,  23  111.  43,  74  Am. 
Dec.  179;  Donoghue  v.  Chicago,  57  111.  235. 

Kentucky.  —  Robinson  v.  Miller,  2  B.  Mon. 
(Ky.)  284;  Singleton  -'.  Singleton.  5  Dana  (Ky.) 
87. 

Massachusetts.  —  Fuller  v.  Rust,  153  Mass.  46. 
New  York.  —  Parks  v.  Hardey,  4  Bradf.  (N. 
Y.)  15. 

North  Carolina.  —  Stiner  v.  Cawthorn,  4 
Dev.  &  B.  L.  (20  N.  Car.)  501;  Eagles  v. 
Eagles,  2  Hayw  (2  N.  Car.)  181. 

Pennsylvania.  —  Shirtz  v.  Shirtz,  5  Watts 
<Pa.)  255;  Benner  v.  Evans,  3  P.  &  W.  (Pa.) 
456. 

South  Carolina.  —  Hawkins  v.  Hall,  2  Bay 
(S.  Car.)  449;  Williams  v.  Lanneau,  4  Strobh. 
L.  (S.  Car.)  27;  Douglass  v.  McDill,  1  Spears 
L.  (S.  Car.)  139;  Gibson  v.  Marshall,  5  Rich. 
Eq.  (S.  Car.)  254;  Paynes.  Payne,  Dudley  Eq. 
(S.  Car.)  124;  Heyward  v.  Cuthbert,  3  Brev.  (S. 
Car.)  482;  Beaty  v.  Hearst,  1  McMull.  L. 
<S.  Car.)  31. 

Virginia.  —  Moore  v.  Waller,  2  Rand.  (Va.) 
418. 

In  South  Carolina  it  has  been  held  that  a 
return  by  a  majority  of  commissioners  in 
dower,  assessing  a  sum  of  money  to  be  paid 
in  lieu  of  dower,  must  stand  unless  fraud  or 
error  of  law  or  fact  be  shown,  and  this 
although  the  minority  dissent  in  writing. 
Stewart  v.  Blease,  5  S.  Car.  433. 

3.  Allowance  for  Widow's  Improvements.  — 
Pierson  v.  Hitchner,  25  N.  J.  Eq.  129. 

4.  Right  of  Dowress  When  Evicted.  —  French 
■v.  Pratt,  27  Me.  381;  Mantz  v.  Buchanan,  1 
Md.  Ch.  203;  Scott  v.  Hancock,  13  Mass.  163. 
See  also  Longvill's  Case,  1  Keb.  743;  Hollo- 
man  v.  Holloman,  5  Smcd.  &  M.  (Miss.)  559. 

Right  of  Action  on  Covenant  of  Warranty  to 
Husband.  — A  widow  evicted  of  lands,  assigned 
to  her  as  dower  by  title  paramount  to  her  hus- 
band, cannot  sustain  an  action  upon  the  cov- 
enant of  warranty  to  her  husband.  St.  Clair 
V.  Williams,  7  Ohio,  pt.  ii.  110,  30  Am.  Dec.  194. 
In  this  case  the  court  said:  "The  question 
arising  in  this  case  is  whether  the  right  of 
action  upon  a  covenant  of  warranty  annexed 
to  a  conveyance  in  fee  passes  to  one  who  holds 


but  an  estate  for  life  in  the  land.  It  is  no 
subject  of  doubt  that  an  assignee  is  entitled 
to  the  benefits  of  all  covenants  running  with 
the  land.  Backus  v.  McCoy,  3  Ohio  219,  17 
Am.  Dec.  585,  cited  in  King  v.  Kerr,  5  Ohio 
156.  Nor  is  it  doubted  where  a  covenant  run- 
ning with  the  land  is  divisible  in  its  nature, 
as  if  the  entire  interest  of  separate  parts  of 
land  pass  to  different  individuals,  that  a  right 
of  action  accrues  to  each  party  to  recover  his 
proportion  of  the  warranty.  Van  Home  v. 
Crain,  1  Paige  (N.  Y.)  455,  cited  in  Astor  v. 
Miller,  2  Paige  (N.  Y.)  78;  Touchstone,  199; 
Co.  Litt.  385,  386.  But  a  plain  distinction  is 
made  between  the  holder  of  a  part  of  the  land 
and  the  holder  of  a  part  of  the  estate;  the 
former  may  vouch  as  assignee,  or  bring  war- 
rantia  charta;  the  latter  has  the  benefit  of  the 
warranty  by  aid  prayer,  or  by  the  voucher  of 
him  who  holds  the  remainder.  Co.  Litt.  385a; 
4  Dane  51;  Wood's  Conveyancing  373.  The 
same  distinction  is  carried  into  the  modern 
action  of  covenant.  The  assignee,  upon 
whom  is  cast  the  benefit  or  the  obligation  of 
covenants,  is  he  who  holds  the  whole  estate  or 
term.  Holford  v.  Hatch,  1  Doug.  183;  Derby  v. 
Taylor,  1  East  502.  These  principles  settle 
the  present  suit.  The  plaintiff  could  not 
vouch  as  assignee  nor  have  wftrrantia  chartar 
under  the  ancient  law,  nor  can  she  sustain  an 
action  of  covenant,  because  she  does  not  hold 
the  whole  estate.  The  right  of  action  on  the 
warranty  passes  to  the  heirs,  and  her  remedy 
is  by  a  new  assignment  of  dower.  Judgment 
for  defendant." 

Rights  as  Between  Wife  and  Husband's  Alienee. 
—  "  There  is  a  greater  privity  when  a  wife  is 
endowed  of  the  immediate  estate  which  the 
heir  of  her  husband  hath  by  descent  than  when 
she  is  endowed  by  a  stranger,  or  of  another 
estate.  For  if  the  wife  be  endowed  of  the  im- 
mediate estate  descended  to  the  heir  of  the 
husband,  if  she  be  after  impleaded  she  shall 
vouch  the  heir,  and  shall  be  new  endowed  of 
other  lands  which  the  heir  hath ;  but  if  the  wife 
be  endowed  by  the  alienee  of  the  husband  or 
of  the  heir,  if  she  be  impleaded  she  shall  not 
vouch  the  alienee  to  be  newly  endowed.  And 
that  is  the  cause  that  when  a  woman  bringeth 
a  writ  of  dower  against  the  alienee  of  the  hus- 
band, etc.,  and  he  voucheth  the  heir,  the  de- 
mandant may  witness  that  the  heir  hath  lands 
descended  to  him  in  the  same  county  (for  the 
original  cloth  not  extend  to  another  county), 
and  pray  that  she  may  be  endowed  of  his 
1  Volume  X. 


Burring  and  Defeating  Dower. 


DOWER. 


By  Divorce. 


Where  Assignment  Is  Against  Common  Eight.  —  It  has  been  held,  however,  that,  if  a 

widow  is  endowed  against  common  right  and  is  evicted  by  paramount  title  of  a 
part  of  the  land  so  assigned  to  her,  this  gives  her  no  right  to  be  endowed  anew 
in  other  lands  in  which  dower  was  not  assigned.1  But  it  has  been  held  that, 
when  .111  assignment  made  against  common  right  has  been  avoided  in  a  portion 
of  the  lands  assigned  by  the  act  of  the  owner,  as  by  the  foreclosure  of  a  mort- 
gage given  by  the  husband,  the  widow  is  restored  to  her  original  right  of  dower 
in  such  portion.2 

IX.  Barring  and  Defeating  Dower  —  1.  By  Divorce.  —  The  general  rule 
is,  that  the  wife's  right  to  dower  in  the  husband's  lands  is  barred  by  a  divorce 
a  vinculo  matrimonii.3  But  the  wife  is  not  debarred  of  her  dower  by  a  divorce 
a  mensa  et  tJioro* 

2.  By  Adultery  and  Elopement.  —  By  the  statute  of  West.  2  (13  Edw.  I.,  c. 
34)  it  was  provided  that  adultery  committed  by  the  wife  accompanied  by  a 
voluntary  elopement,  unless  there  was  afterwards  a  reconciliation  with  the 
husband,  should  bar  her  dower.5    In  some  of  the  states  of  the  Union,  this 


estate,  and  that  is  for  the  benefit  of  her 
voucher  to  be  newly  endowed;  vid.  in  4  E.  3. 
36,  and  in  6  E.  3.  II,  the  tenant  in  a  writ  of 
dower  vouched  the  heir  of  the  husband,  and 
the  demandant  did  testify  that  he  had  by  de- 
scent, etc.,  in  the  same  county,  and  judgment 
was  given  against  the  heir  if  he  had,  etc.,  and 
not  against  the  tenant.  In  6  E.  3.  20,  there 
the  wife  of  a  stranger  brought  a  writ  of  dower, 
and  the  tenant  vouched  the  heir,  etc.  The 
demandant  shall  not  recover  against  the  heir, 
because  there  wanteth  privity.  In  18  E.  3.  36, 
in  dower  the  tenant  voucheth,  and  the  vouchee 
voucheth  the  heir  of  the  husband  of  the  de- 
mandant; the  demandant  doth  testify  that  the 
heir  hath  assets  by  descent  in  the  same  county, 
the  demandant  shall  not  recover  against  the 
heir  but  against  the  tenant  only,  for  there  is 
not  immediate  privity  betwixt  the  heir  and  the 
demandant,  for  the  demandant  shall  recover 
against  the  heir  only  when  the  tenant  in  de- 
mesne voucheth  him."  Bedingfield's  Case,  9 
Coke  15. 

1.  French  v.  Pratt,  27  Me.  381;  Jones  v. 
Brewer,  I  Pick.  (Mass.)  314. 

Assignment  of  Mortgaged  Land.  —  By  an  agree- 
ment under  seal  between  the  widow  and  the 
guardian  of  the  heirs,  the  whole  of  one  parcel 
of  the  husband's  land  was  assigned  to  her  for 
her  life,  to  be  holden  in  full  satisfaction  of  her 
dower,  and  subject  to  all  the  conditions  and 
liabilities,  and  with  all  the  privileges  and  inci- 
dents, of  dower.  The  land  assigned  proved  to 
be  under  mortgage.  It  was  held  that  this  was 
an  assignment  against  common  right,  and  that 
the  widow  was  barred  by  it,  as  against  an  in- 
nocent purchaser  of  other  land  of  the  husband. 
Jones  v.  Brewer.  1  Pick.  (Mass.)  314. 

Assignment  of  Land  Worth  Less  than  One-third. 
—  But  where,  in  a  creditor's  suit  to  subject  the 
real  estate  of  a  decedent  to  the  payment  of  his 
debts,  his  widow  agreed  to  accept  an  assign- 
ment of  a  certain  parcel  of  the  property  as  her 
dower,  estimated  as  being  one-third  in  value 
of  the  whole,  consisting  of  several  parcels,  but 
this,  upon  a  sale  of  the  remainder,  proved 
to  be  far  less  han  a  third  in  value  of  the 
estate,  it  was  held  that  she  was  entitled  to  a 
reassignment.  Young  v.  Young,  18  D.  C. 
243- 

2.  French  v.  Peters,  33  Me.  396. 


3.  Effect  of  Divorce  a  Vinculo.  —  Co.  Litt.  32a;. 
2  Black.  Com.  130;  Frampton  v.  Stephens,  21 
Ch.  Div.  164;  Barrett  v.  Failing,  in  U.  S. 
523;  Wood  v.  Wood,  59  Ark.  441,  43  Am.  St_ 
Rep.  42;  Sisk  v.  Smith,  6  111.  505;  Kent  v.  Mc- 
Cann,  52  111.  App.  305;  Levins  v.  Sleator,  2 
Greene  (Iowa)  604;  McKean  v.  Brown,  S3  Ky. 
208;  Stilphenz'.  Houdlette,  60  Me.  447;  Lewis 
v.  Meserve,  61  Me.  374;  Pullen  v.  Pullen,  52 
N.  J.  Eq.  9;  Price  v.  Price,  124  N.  Y.  589. 
And  see  the  title  Divorce,  vol.  9,  p.  723. 

4.  Effect  of  Divorce  a  Mensa.  —  Co.  Litt.  32a; 
2  Black.  Com.  130;  Rich  v.  Rich,  7  Bush.  (Ky.) 
53;  Hokamp  v.  Hagaman,  36  Md.  511;  Lakin 
v.  Lakin,  2  Allen  (Mass.)  45;  Supreme  Coun- 
cil, etc.,  v.  Smith,  45  N.  J.  Eq.  466;  Wait  v. 
Wait,  4  N.  Y.  95;  Rogers  v.  Vines,  6  Ired.  L. 
(28  N.  Car.)  293;  Taylor  v.  Taylor,  93  N.  Car„ 
418,  53  Am.  Rep.  460;  Jarnigan  v.  Jarnigan, 
12  Lea  (Tenn.)  292.  See  also  Frampton  v. 
Stephens,  21  Ch.  Div.  164.  And  see  the  title 
Divorce,  vol.  9,  p.  723. 

5.  Barred  by  Adultery  and  Elopement.  —  z 
Black.  Com.  136;  Sidney  v.  Sidney,  3  P.  Wms. 
269;  Seagrave  v.  Seagrave,  13  Ves.  Jr.  439; 
Haworth  v.  Herbert,  2  Dyer  106/';  Woodward 
v.  Dowse,  10  C.  B.  N.  S.  722,  100  E.  C.  L.  722; 
Hethrington  v.  Graham,  6  Bing.  135,  19  E.  C. 
L.  31;  Bostock  v.  Smith,  34  Beav.  57;  Graham 
v.  Law,  6  U.  C.  C.  P.  310;  Stegall  v.  Stegall,  1 
Brock.  (U.  S.)  256;  Smith  v.  Woodworth,  4 
Dill.  (U.  S.)  584.  See  also  Potier  v.  Barclay, 
15  Ala.  439. 

Elopement  Necessary.  —  It  is  very  clear  that 
under  this  statute  there  could  be  no  forfeiture 
without  what  is  denominated  an  elopement. 
Cogswell  v.  Tibbetts,  3  N.  H.  41;  Jarnigan  v. 
Jarnigan,  12  Lea  (Tenn.)  292. 

What  Constitutes  an  Elopement.  —  And  to  con- 
stitute an  elopement,  the  wife  must  not  only 
leave  the  husband,  but  go  beyond  his  actual 
control.  For  if  she  abandon  the  husband,  and 
goes  and  lives  in  adultery,  in  a  house  belong- 
ing to  him,  it  is  said  not  to  be  an  elopement. 
Perkins,  §  355;  I  Roll's  Abr.  680;  Fitz  H.  N. 
B.  150.    Cogswell  v.  Tibbetts,  3  N.  H.  41. 

Elopement  Must  Be  Voluntary.  —  There  may 
not  be  any  adultery  before  the  wife  leaves  her 
husband,  nor  an 'elopement  with  the  man  with 
whom  she  afterwards  committed  adultery,  but. 
she  is  barred  by  adultery  with  any  person, 
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statute  has  been  declared  to  be  in  force,  and  in  some,  similar  statutes  have 
been  enacted ;  1  but  in  others,  such  conduct  on  the  part  of  the  wife  is  not 
recognized  as  a  reason  for  depriving  her  of  dower.2 

3.  By  Alienage  of  Husband  or  Wife.  —  At  common  law,  alienage  on  the  part 
of  the  husband  or  wife  was  a  bar  to  the  latter  in  claiming  dower.3  But  the 
common-law  doctrine  as  to  the  property  rights  of  aliens  has  been  greatly 
modified  by  statute.4 

4.  By  Detention  of  Title  Deeds.  —  At  common  law,  the  widow  might  be 
barred  of  her  dower  by  detaining  the  title  deeds  or  other  evidences  of  the 
estate  from  the  heir,  until  she  restored  them.8 

5.  By  Alienation  in  Fee  by  Dowress.  —  The  doctrine  that  dower  may  be 


supervenient  upon  her  willingly  leaving  her 
husband.  But  in  order  to  support,  under  this 
statute,  a  bar  to  the  claim  of  dower,  it  must 
appear  that  the  wife  willingly  left  her  hus- 
band. If  driven  away  by  him  or  by  his  com- 
pulsion, the  wife  does  not  forfeit  her  dower. 
Walters  v.  Jordan,  13  Ired.  L.  (35  N.  Car.)  361, 
57  Am.  Dec.  558. 

Meaning  of  "Willingly."  —  In  Stegall  v. 
Stegall.  2  Brock.  (U.  S.)  256,  Marshall,  C.  J., 
construing  the  Act  of  Assembly  of  Virginia  (1 
Rev.  Code,  c.  107,  §  10),  which  declares  that  if 
a  wife  willingly  leave  her  husband  and  go 
away  and  continue  with  the  adulterer,  she 
shall  forfeit  her  dower,  etc.,  said:  "  So  far  as 
respects  that  part  of  the  provision  which  re- 
lates to  the  wife's  willingly  leaving  her  hus- 
band, I  think  it  is  satisfied  by  any  separation 
which  is  voluntary  on  her  part;  and  I  think 
any  separation  voluntary  which  is  not  brought 
about  by  his  act  or  by  any  restraint  on  her 
person." 

Barred  Though  Husband  Consent.  —  "And 
Coke  cites  what  he  calls  '  a  rare  and  strange 
case  '  from  the  parliament  roll,  30  Edw.  I., 
which  was  only  seventeen  years  after  the 
statute  was  passed.  In  that  case  John  de 
Camoys,  by  deed,  delivered  and  committed  his 
wife  Margaret  to  the  Lord  William  Paynel, 
and  did  grant  and  confirm  that  the  said  Mar- 
garet should  be  and  remain  with  said  Lord 
William  according  to  his  will.  After  the  death 
of  her  husband  the  wife  demanded  her  dower, 
but  it  was  adjudged  against  her  on  the  ground 
of  the  adultery  with  Paynel.  2  Inst.  435; 
Dyer  107  a,  note;  Bac.  Abr.,  Dower,  F.  In 
Coot  v.  Berty,  12  Mod.  232,  in  dower,  the  de- 
fendant pleaded  the  elopement  of  the  wife; 
she  replied  that  the  husband  had  bargained 
and  sold  her  to  the  adulterer,  but  the  replica- 
tion was  held  bad.  In  the  recent  case  of 
Hethrington  v.  Graham,  6  Bing.  135,  19  E.  C. 
L.  31,  it  was  held  that  adultery  was  a  bar, 
although  committed  after  the  husband  and 
wife  had  separated  by  mutual  consent.  Tin- 
dal,  C.  J.,  concludes  a  review  of  the  authorities 
by  saying  that  they  'place  the  forfeiture  of 
the  dower  upon  the  fact  of  a  living  from  the 
husband  in  adultery,  and  not  upon  the  circum- 
stances of  the  elopement.'  I  do  not  find  that 
this  doctrine  has  been  departed  from."  Rey- 
nolds v.  Reynolds,  24  Wend.  (N.  Y.)  193. 

1.  Stegall  v.  Stegall,  2  Brock.  (U.  S.)  256; 
Rawlins  v.  Buttel,  I  Houst.  (Del.)  224;  Hen- 
derson v.  Chaires,  25  Fla.  26;  Sisk  v.  Smith,  6 
111.  503;  Shafler  v.  Richardson,  27  Ind.  122; 
McAlister  v.  Novenger,  54  Mo.  251;  Payne  v. 
Dotson,  81  Mo.  145.  51  Am.  Rep.  225;  Cogs- 


well v.  Tibbetts,  3  N.  H.  41;  Reel  v.  Elder,  62 
Pa.  St.  308;  Heslop  v.  Heslop,  82  Pa.  St.  537; 
Bell  v.  Nealy,  I  Bailey  L.  (S.  Car.)  312,  19  Am. 
Dec.  686. 

Connecticut  Statute  —  Continuous  Absence  a  Bar, 

—  In  Sistare  v.  Sistare,  2  Root  (Conn.)  468,  it 
was  held  that  under  the  provisions  of  the  Con- 
necticut statute,  a  widow  who  remained  con- 
tinually absent  from  her  husband  in  a  foreign 
country,  against  his  consent,  was  net  entitled 
to  dower  in  his  estate. 

2.  Smith  v.  Woodworth,  4  Dill.  (U.  S.)  584; 
Lakin  v.  Lakin,  2  Allen  (Mass.)  45;  Cooper  v. 
Whitney,  3  Hill  (N.  Y.)  95;  Rundle  -v.  Van 
Inwegan,  9  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  328;  Reynolds  v.  Reynolds,  24  Wend.  (N. 
Y.)  193;  Pitts  v.  Pitts,  52  N.  Y.  593;  Bryan  v. 
Batcheller,  6  R.  I.  543,  78  Am.  Dec.  454.  See 
also  Litilefieid  v.  Paul,  69  Me.  527;  Van  Cleaf 
v.  Burns,  118  N.  Y.  554,  16  Am.  St.  Rep. 
782. 

Mere  Separation  from  Husband  Not  a  Bar.  — 

"  The  position  taken  by  counsel  that  the 
widow  is  barred  of  any  claim,  by  reason  of  her 
having  left  her  husband  before  his  death,  can- 
not be  sustained.  It  is  undoubtedly  true  that 
previous  to  the  separation  there  had  been, 
some  family  discord;  the  deceased  had  a  fam- 
ily of  children,  grown  up,  by  a  former  wife, 
and  a  part  of  them  living  in  the  same  family; 
and  the  oratrix  had  children  by  a  former  mar- 
riage, and  was  a  second  wife.  UVider  such 
circumstances,  it  is  not  an  uncommon  thing 
for  jealousies  to  spring  up  and  end  in  strife, 
but  it  is  of  no  importance  to  inquire  into  the 
merits  of  the  controversy,  or  who  might  have 
been  most  to  blame.  The  evidence  tends  to 
show  that  the  separation  was,  in  the  end,  by 
the  mutual  consent  of  husband  and  wife.  In- 
deed, the  consent  of  the  husband  seems  to  be 
involved  in  the  fact  that  the  small  amount  of 
property  carried  away  by  the  wife  was  deliv- 
ered to  her  by  the  husband,  for  the  specific 
purpose  of  carrying  away,  and  was  taken  with 
his  approbation.  But  be  this  as  it  may,  there 
is  nothing  in  the  evidence  that  can  bar  the 
widow's  rights  of  dower,  or  her  right  to  a  dis- 
tributory  share.  Though  the  wife  might  have 
been  indiscreet,  and  have  left  the  husband 
without  a  justifiable  cause,  still  this  would  not 
work  a  forfeiture  of  her  rights."  Thayer  v. 
Thayer,  14  Vt.  107,  39  Am.  Dec.  211. 

3.  Effect  of  Alienage  —  At  Common  Law.  —  See 
the  title  Aliens,  vol.  2,  p.  74. 

4.  Statutory  Modification.  —  See  the  title 
Ai.ikns,  vol.  2,  p.  76. 

5.  2  Black.  Com.  136;  Sisk  v.  Smith,  6  111. 
503. 
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forfeited  by  the  alienation  in  fee  of  the  tenant  in  dower,  applies  only  to  an 
alienation  by  feoffment,  or  by  fine  and  recovery,  and  does  not  apply  to  an 
alienation  by  a  deed  of  bargain  and  sale,  by  which  nothing  passes  but  that 
which  the  grantor  has  or  that  which  may  lawfully  pass.1 

6.  By  Fine  or  Recovery.  —  At  common  law,  a  woman  might  be  barred  of 
her  dower  by  levying  a  fine,  or  suffering  a  recovery  of  the  lands  during 
coverture.2 

7.  By  Attainder  of  the  Husband.  —  At  common  law,  the  wife  was  barred  of 
dower  by  the  attainder  of  the  husband  for  treason,  but  not  by  attainder  for 
felony,  heresy,  or  praemunire.3 

8.  By  Foreclosure  of  Mortgage.  —  As  has  been  previously  stated,  the  right  to 
dower  in  the  land  itself  may  be  barred  by  the  foreclosure  of  a  mortgage 
to  which  the  dower  right  is  subject.4 

9.  By  Partition  Proceedings.  —  In  a  case  arising  under  the  New  York  statute, 
the  question  whether  in  proceedings  in  partition  the  inchoate  right  of  dower 
of  a  feme  covert  in  the  undivided  share  of  her  husband  in  land,  the  wife  being 
a  party  to  the  proceeding,  would  be  divested  by  a  sale  under  the  judgment  or 
decree  of  the  court,  was  not  decided.5  In  a  case  arising  under  the  Ohio 
statute,  it  was  held  that  the  wife's  inchoate  right  of  dower  in  an  estate  held 
in  common  by  her  husband  was  divested  by  a  sale  under  partition  proceedings, 
although  she  was  not  made  a  formal  party  to  such  proceedings.6  In  Indiana, 
it  was  decided  that  where  a  husband  being  seized  in  fee  of  an  undivided  interest 
in  land,  conveyed  it  to  a  third  person,  who,  during  the  life  of  the'husband, 
caused  it  to  be  set  off  to  himself  in  severalty,  the  wife,  after  the  husband's 
death,  might  have  her  dower  assigned  out  of  the  whole  tract  as  if  no  partition 
had  been  made.7 

10.  By  Dedication  to  a  Public  Use.  —  Where  lands  are  taken  by  condemnation 
proceedings  under  the  power  of  eminent  domain,  upon  payment  of  their  value 
to  the  husband,  or  where  lands  are  donated  by  the  husband  for  a  public  use 
and  the  donation  is  accepted,  the  wife  is  not  dowable  of  such  lands.8  And  it 
has  been  held  that  a  conveyance  of  land  by  the  husband  to  a  railroad  corpora- 
tion for  a  right  of  way,  in  which  the  wife  did  not  join,  as  effectually  extinguishes 
the  dower  right  as  if  such  right  of  way  had  been  regularly  condemned  by  the 
usual  proceedings  in  a  court  of  competent  jurisdiction.9 

1.  Effect  of  Alienation  by  Dowress.  —  Robinson  but  upon  appeal  (22  Wend.  (N.  Y.)  498)  the 
■v.  Miller,  1  B.  Mon.  (Ky.)  88.  And  see  2  only  members  of  the  court  who  delivered 
Black.  Com.  136;  Sisk  v.  Smith,  6  111.  503.  opinions  in  the  case  differed  on  this  point,  and 

2.  Barred  by  Fine  or  Recovery.  —  2  Black.  the  case  finally  went  off  on  other  questions. 
Com.  137;  4  Kent's  Com.  51;  Lampet's  Case,  6.  Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Am. 
10   Coke  49$;    Eare   v.    Snow,  Plowd.  504;  Dec.  355. 

Damport  v.  Wright,  2  Dyer,  224a;  Chase's  7.  Rank  v.    Hanna,  6  Ind.    20.    See  also 

Case,  1  Bland  (Md.)  227,  17  Am.  Dec.  277;  Verry  v.  Robinson,  25  Ind.  14,  87  Am.  Dec. 

Sisk  v.  Smith,  6  111.  503.    See  also  Dolin  v.  346,  distinguishing  Weaver  v.  Gregg,  6  Ohio 

Coltman,  1  Vern.  294.  St.  547,  67  Am.  Dec.  355.    And  see  the  title 

3.  Attainder  of  the  Husband.  —  Co.  Litt.  31a;  Partition. 

2  Black.  Com.  136;  Sisk  v.  Smith,  6  111.  503.  8.  No  Dower  in  Lands  Dedicated  to  a  Public  Use. 

New  York  Statute  —  Not  Barred.  —  The  wife  — Duncan   v.    Terre    Haute,    85    Ind.  104; 

of  a  person  attainted  under  the  New  York  Act  French  v.  Lord,  69  Me.  537;  Wheeler  v.  Kirt- 

of  October  22,  1799,  entitled  "  An  act  for  the  land,  27  N.  J.  Eq.  534;  Moore  v.  New  York,  8 

forfeiture  and  sale  of  the  estates  of  persons  N.  Y.  110,  59  Am.  Dec.  473,  affirming  4  Sandf. 

who   have   adhered   to  the  enemies  of  this  (N.  Y.)  456;  Matter  of  Central  Park  Exten- 

state,"  is  entitled  to  dower  out  of  the  estate  of  sion,  16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  56; 

the   husband    which   has   become   forfeited.  Gwynne   v.    Cincinnati,    3   Ohio   24;  Little 

Palmer  v.  Horton,  1  Johns.  Cas.  (N.  Y.)  27;  Miami  R.  Co.  v.  Jones,  3  Ohio  Dec.  (Reprint) 

Hogle  v.  Stewart,  8  Johns.  (N.  Y.)  104.  219,  5  Wkly.  L.  Gaz.  (Ohio)  5.    See  also  Doug- 

4.  See  supra,  this  title,  Mortgaged  Lands —  las  v.  Douglas,  11  Hun  (N.  Y.)  406;  Simar  v. 
Effect  of  Foreclosure  of  Mortgage.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523.  And 

5.  Partition  Proceedings.  —  jackson    v.    Ed-  see  the  title  Eminent  Domain. 

wards,  22  Wend.  (N.  Y.)  498.  9.  Husband's  Conveyance  for  a  Public  Use  Bars 

In  the   New    York  Court  of  Chancery  (7  Dower.  —  Baker  v.  Atchison,  etc.,  R.  Co..  122 

Paige  (N.  Y.)  386),  it  was  decided  that  the  Mo.  396. 

wife's  inchoate  right  of  dower  was  divested;  "  It  is  conceded  in  this  case  that  where  the 
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Dower  in  the  Compensation.  —  When  land  is  taken  for  a  public  use  after  the  death 
of  the  husband,  the  widow,  being  then  entitled  to  dower  in  the  land,  must  in 
equity  be  held  to  have  dower  in  the  money  paid  as  a  compensation  for  its 
appropriation  to  the  public.1  And  it  has  been  held  that  where  land  is  taken 
for  a  public  use  during  the  husband's  lifetime,  the  wife,  by  reason  of  her 
inchoate  right  of  dower,  has  an  interest  in  the  award  which  equity  will  secure 
to  her.58 

11.  By  Alienation  of  the  Husband  —  a.  Before  Marriage.  —  The  general 
rule  is,  of  course,  that  there  is  no  dower  in  lands  aliened  by  the  husband  before 
coverture.3 

Conveyance  in  Fraud  of  Wife.  —  But  where  a  voluntary  conveyance  of  lands  is 
made  secretly  by  a  man  in  contemplation  of  marriage,  with  the  view  of  defeat- 
ing his  intended  wife  of  dower  in  such  lands,  such  conveyance  is  void  as 
against  the  wife,  and  after  his  death  she  is  entitled  to  dower  in  such  lands  not- 
withstanding such  conveyance.4    Where  the  intention  of  the  prospective  hus- 


purpose  is  to  appropriate  lands  to  a  public  use, 
e.  g.,  for  a  street,  highway,  jail,  court-house, 
or  market-place,  the  husband,  as  the  owner 
of  the  fee,  represents  the  wife,  and  that  his 
deed  or  dedication  is  equally  as  effective  in 
barring  the  wife's  inchoate  dower  as  would  be 
condemnation  proceedings;  but  a  similar 
operative  effect  as  to  a  deed  to  another  public 
use,  to  wit,  a  right  of  way  to  a  railroad  com- 
pany, is  denied.  We  are  satisfied  from  an  ex- 
amination of  the  authorities,  and  from  the  very 
nature  and  reason  of  the  case,  that  this  dis- 
tinction is  unwarranted  and  unsound,  and  will 
not  bear  the  test  of  judicial  scrutiny."  Venable 
■v.  Wabash  Western  R.  Co.,  112  Mo.  121,  dis- 
tinguishing Nye  v.  Taunton  Branch  R.  Co., 
113  Mass.  277. 

Mesne  Conveyances.  —  Where  land  is  conveyed 
to  a  railroad  company  for  railroad  purposes 
through  mesne  conveyances,  the  widow  is  not 
entitled  to  dower,  though  she  did  not  join  in 
such  conveyance.  Chouteau  v.  Missouri  Pac. 
R.  Co.,  122  Mo.  375;  Baker  v.  Atchison,  etc., 
R.  Co.,  122  Mo.  396. 

Land  Held  by  Railroad  as  a  Natural  Person.  — 
When,  under  the  Massachusetts  Gen.  Stat.,  c. 
63,  §  ig,  authorizing  a  corporation  to  buy  and 
hold  land  for  certain  purposes  as  a  natural 
person  may  do,  a  railroad  company  purchases 
land  without  the  limits  of  its  road  for  depot 
and  station  purposes,  the  wife  who  has  not 
joined  in  the  conveyance  is,  after  the  death  of 
her  husband,  entitled  to  dower.  Nye  v.  Taun- 
ton Branch  R.  Co.,  113  Mass.  277. 

1.  Widow's  Dower  Right  Transierred  to  Money. 
—  In  re  Hall,  L.  R.  9  Eq.  179. 

Assessment  of  Damages  Presumed  to  Include 
Dower.  —  "  It  is  next  insisted  that  the  widow 
is  not  entitled  to  dower  in  the  money  received 
from  the  city  on  the  condemnation  of  a  portion 
of  lot  four.  It  is  not  disputed  that  she  was 
entitled  to  dower  in  the  lot,  but  it  is  insisted 
that  she  should  have  urged  her  claim  against 
the  city  for  the  appropriation  of  her  life  estate 
for  the  use  of  the  public.  When  property  is 
so  taken  and  condemned,  it  must  be  presumed 
that  the  commissioners  condemned  the  entire 
property  and  title  thus  appropriated,  unless 
their  report  shows  the  contrary.  And  the 
assessment  of  the  damages,  unless  it  otherwise 
appears,  must  be  held  to  be  in  satisfaction  of 
all  the  title  to  the  property,  including  the  fee 
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simple  and  all  lesser  estates.  This  being  so, 
those  holding  different  estates  in  the  property 
must  be  left  to  divide  the  money  paid  as  a 
compensation  for  the  land  thus  appropriated 
to  public  use,  according  to  their  several  in- 
terests or  estates.  Petitioner,  having  dower 
in  the  land,  must  in  equity  be  held  to  have 
dower  in  the  money  paid,  as  a  compensation 
for  its  appropriation  to  the  public."  Bonner 
v.  Peterson,  44  111.  257. 

2.  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  534; 
Matter  of  Central  Park  Extension,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  56;  Matter  of  New  York, 
etc.,  Bridge,  75  Hun  (N.  Y.)  558;  Simar  v. 
Canaday,  53  N.  Y.  304,  13  Am.  Rep.  523,  limit- 
ing Moore  v.  New  York,  8  N.  Y.  no,  59  Am. 
Dec.  473. 

3.  See  supra,  this  title,  Requisites  of  Dower  — 
Seizin  0/  the  Husband. 

Conveyance  Fraudulent  as  to  Creditors.  —  A 

widow  is  not  entitled  to  dower  in  lands  con- 
veyed away  by  her  husband  before  marriage, 
although  such  conveyance  was  fraudulent  and 
void  as  against  his  creditors.  Whithed  v. 
Mallory,  4  Cush.  (Mass.)  138;  Gross  v.  Lange, 
70  Mo.  45.  • 

And  the  same  is  true  when  during  coverture 
the  wife  joins  in  the  conveyance  executed  by 
the  husband.    King  v.  King,  61  Ala.  479. 

Unregistered  Deed.  —  A  widow  is  barred  of 
dower  in  land  conveyed  by  her  husband  before 
the  marriage,  though  the  deed  has  not  been 
registered  at  the  time  of  the  marriage.  Pratt 
v.  Skolfield,  45  Me.  3S6;  Blood  v.  Blood,  23 
Pick.  (Mass.)  80. 

4.  Fraudulent  Conveyance  Void  as  Against  Wife. 
—  Chandler  v.  Hollingsworth,  3  Del.  Ch.  99; 
Petty  v.  Petty,  4  B.  Mon.  (Ky.)  215,  39  Am. 
Dec.  501;  Cranson  v.  Cranson,  4  Mich.  230,  66 
Am.  Dec.  534;  Brown  v.  Bronson,  35  Mich. 
415;  Smith  v.  Smith,  6  N.  J.  Eq.  515;  Swaine 
v.  Perine,  5  Johns.  Ch.  (N.  Y.)  482,  9  Am. 
Dec.  318;  Youngs  v.  Carter,  10  Hun  (N.  Y.) 
194;  Babcock  v.  Babcock,  53  How.  Pr.  (N.  Y. 
Supreme  Ct.)  97;  Pomeroy  v.  Pomeroy,  54 
How.  Pr.  (N.  Y.  Supreme  Ct.)  228;  Littleton 

Littleton,  I  Dev.  &  B.  L.  (18  N.  Car.)  327. 
See  also  Dearmond  1.  Dearmond,  10  Ind.  191; 
Fennessey  v.  Fennessey,  84  Ky.  519,4  Am.  St. 
Rep.  210. 

Conveyance  Before  Engagement.  —  If  a  volun- 
tary conveyance  is  made  before  any  engage- 
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band  in  making  such  a  conveyance  is  to  provide  for  his  children  by  a  former 
marriage  and  not  to  defraud  the  intended  wife,  and  the  advancement  is 
reasonable  when  considered  with  reference  to  the  property  owned  by  the 
grantor,  the  transaction  will  be  held  valid  and  the  dower  right  in  the  land 
conveyed  will  be  defeated.1 

b.  On  Day  of  Marriage.  — A  deed  executed  by  the  husband  on  the  day 
of  his  marriage,  aliening  his  lands,  does  not  deprive  the  wife  of  her  dower 
therein,  for  seizin  and  marriage  existing  on  the  same  day  are  in  existence  at 
the  same  time,  and  dower  results  as  a  legal  consequence.2 

c.  After  Marriage.  —  Although  the  general  rule  is  that  during  coverture 
the  husband  cannot  convey  his  realty  so  as  to  divest  the  right  of  dower  unless 
the  wife  joins  in  the  execution  of  the  conveyance,3  in  some  jurisdictions  the 
common  law  as  to  dower  has  been  so  modified  as  to  defeat  dower  in  lands 
aliened  by  the  husband  alone  during  coverture.4    And  as  has  been  already 


ment  of  marriage  and  not  in  contemplation 
thereof,  it  will  be  upheld  as  against  the  wife's 
dower.    Bliss  :■.  West,  58  Hun  (N.  Y.)  71. 

1.  Fennessey  v.  Fennessey,  84  Ky.  519,  4 
Am.  St.  Rep.  210. 

Illustrations.  —  A  father  put  his  son  in  posses- 
sion of  a  certain  farm,  agreeing  to  give  him  a 
deed  lor  it,  there  being  a  valuable  considera- 
tion for  the  agreement;  and  the  son,  relying  on 
the  agreement,  entered  into  possession  and 
made  large  expenditures  for  improvements. 
On  the  morning  of  the  day  on  which  his  father's 
marriage  took  place  and  a  few  hours  before 
such  marriage,  the  father  conveyed  the  farm 
to  the  son.  It  was  held  that  the  wife  was  not 
entitled  to  dower  in  such  farm.  Champlin  v. 
Champlin,  16  R.  I.  314. 

Where,  before  marriage  with  the  claimant  of 
dower,  the  husband,  for  considerations  partly 
good  and  partly  valuable,  had  agreed  to  con- 
vey certain  lands  to  his  son,  who  paid  the  valu- 
able consideration  and  took  possession,  and 
after  the  marriage  the  conveyance  was  actually 
made,  no  right  of  dower  attached  as  against 
the  equity  of  the  son.  Firestone  v.  Firestone, 
2  Ohio  St.  415. 

2.  Effect  of  Alienation  on  Wedding  Day.  — 
Stewart  v.  Stewart,  3  J.  J.  Marsh.  (Ky.)  48. 

3.  Reddick  v.  Meffert,  32  Fla.  409;  Suther- 
land v.  Sutherland,  69  111.  481;  Grady  v.  Mc- 
Corkle,  57  Mo.  172,  17  Am.  Rep.  676.  See  also 
Deans  v.  Pate,  114  N.  Car.  194.  And  see,  supra, 
this  title,  Definition,  and  Seizin  of  the  Husband. 

What  Law  Governs.  —  It  has  been  decided  in 
Iowa  that  when  land  has  been  aliened  by  the 
husband  in  his  lifetime,  without  the  joinder  of 
the  wife,  the  law  in  force  at  the  time  of  the 
alienation  by  the  husband  determines  the  ex- 
tent of  the  widow's  rights.  Peirce  v.  O'Brien, 
29  Fed.  Rep.  402;  Young  v.  Wolcott,  I  Iowa 
174;  Moore  v.  Kent,  37  Iowa  20,  18  Am.  Rep. 
I;  Purcell  v.  Lang,  97  Iowa  610.  See  also, 
Parker  v.  Small,  55  Iowa  732. 

4.  Dower  Barred  by  Alienation  During  Cover- 
ture.—  Rowland  v.  Culhbertson,  L.  R.  8  Eq. 
466;  Lacey  v.  Hill,  L.  R.  19  Eq.  346;  Beard  v. 
Knox,  5  Cal.  253,  63  Am.  Dec.  125;  Stewart  v. 
Stewart,  5  Conn.  317.  And  see  supra,  this 
title,  Kinds  of  Dower — Dower  by  Common  Laiv. 

Georgia  Statute.  —  In  Hart  v.  McCollum,  28 
Ga.  478,  it  was  held  that  under  the  Georgia 
Act  of  1826,  it  was  not  necessary  for  the  wife 
to  join  with  her  husband  to  bar  her  dower  ex- 
cept as  to  the  lands  of  which  the  husband 


might  have  become  possessed  by  his  intermar- 
riage; that  as  to  all  other  lands  of  which  he 
might  have  been  seized  during  the  coverture, 
his  separate  deed  was  sufficient  to  convey  the 
entire  title.  But  when  the  lands  have  come 
into  the  husband's  possession  by  intermarriage 
the  widow  cannot  be  barred  of  dower,  unless 
she  has  relinquished  her  right  to  dower  in 
the  manner  prescribed  by  law.  Davis  v.  Mc- 
Donald, 42  Ga.  205. 

Mississippi  Statute  —  Valuable  Consideration.  — 
"The  statute  authorizing  a  conveyance  by  the 
husband  to  operate  as  a  bar  of  his  widow's 
dower,  is  in  derogation  of  the  common-law 
rights  of  the  widow,  and  should  receive  such 
a  construction  as  will  fully  protect  her  rights 
within  the  limitation  to  the  husband's  power 
of  alienation  specified  in  it.  That  limitation 
is  that  the  deed  must  be  made  in  good  faith 
and  for  a  valuable  consideration;  and  if  it  ap- 
pear that  it  was  made  under  circumstances  of 
suspicion  in  either  of  these  respects,  it  is  in- 
cumbent on  the  party  relying  on  it  to  remove 
such  suspicion,  and  to  show  that  it  was  made 
in  good  faith  and  for  a  valuable  consideration. 
It  is  clear  that  if  it  appear  that  it  was  made 
with  the  intent  to  defeat  the  wife's  right  of 
dower.it  would  be  void;  and  if  there  be  cir- 
cumstances tending  to  cast  suspicion  on  it  in 
that  respect,  it  cannot  be  sustained  unless  the 
suspicion  be  removed."  Jiggitts  v.  Jiggitts, 
40  Miss.  718.  See  also  Hinds  v.  Pugh,  48 
Miss.  268;  Gould  v.  Luckett,  47  Miss.  96. 

Tennessee  Statutes  —  Fraudulent  Conveyance . 
—  The  act  of  1784,  c.  22,  §  8,  provides  that  any 
conveyances  made  to  children  or  others  with 
intent  to  defeat  the  widow  of  dower  shall  be 
void.  In  this  case,  C.  purchased  real  estate 
of  the  deceased,  B.,  and  gave  him  a  full  con- 
sideration for  it,  knowing  that  his  intention- 
was  to  defeat  the  widow's  right  to  dower. 
It  was  held  that  the  sale  to  C,  under  this  stat- 
ute, was  void,  and  the  widow  was  allowed 
dower  in  the  land  so  purchased.  Brewer  v. 
Connell,  11  Humph.  (Tenn.)  500.  See  also 
Richards  v.  Richards,  n  Humph.  (Tenn.)  429. 

What  Constitutes  Fraud.  —  Conveyances  of 
real  estate  made  by  the  husband  during  cover- 
ture by  deeds  of  gift  to  children,  are  not  fraud- 
ulent against  a  wife's  right  of  dower  because 
not  founded  upon  a  valuable  consideration. 
To  render  them  fraudulent  and  void  as  against 
her  right  of  dower,  there  must  be  an  actual 
specific  intent  to  defraud  her  in  the  making 
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stated,  in  some  jurisdictions  the  wife's  right  to  dower  in  the  equitable  estate 
of  her  husband  may  be  defeated  by  his  conveyance  executed  during  coverture 
without  her  concurrence.1 

12.  By  Statute  of  Limitations  or  Laches  —  a.  In  General.  —  In  some  juris- 
dictions dower  may  be  barred  by  the  failure  of  the  widow  to  bring  an  action 
for  the  assignment  thereof  within  the  prescribed  statutory  period  ;  2  but  in 
other  jurisdictions,  statutes  of  limitations  have  been  held  inapplicable  as 
against  the  widow's  claim  for  dower.3 


of  such  conveyances.  M'lntosh  v.  Ladd,  I 
Humph.  (Tenn.)  459. 

Dower  in  Mortgaged  Lands.  —  Prior  to  the 
act  of  1856,  c.  57,  a  mortgage  or  deed  of  trust 
executed  by  the  husband,  defeated  his  wife's 
dower;  but  since  the  passage  of  that  act,  the 
wife  is  entitled  to  dower  in  all  lands  of  which 
the  husband  was  seized  during  the  coverture, 
which  were  mortgaged  by  the  husband  or  con- 
veyed to  secure  debts,  when  the  mortgage  has 
not  been  foreclosed  or  sale  made  under  the 
deed.  Tarpley  v.  Gannaway,  2  Coldw.  (Tenn.) 
246;  Turberville  v.  Gibson,  5  Heisk.  (Tenn.) 
565.  See  also  Hudson  v.  Conway,  9  Lea 
{Tenn.)  410. 

No  Dower  in  Land  Mortgaged  Before  Cover- 
ture.—  In  Boyer  v.  Boyer,  1  Coldw.  (Tenn.) 
12,  it  was  held  that  under  the  act  of  1856,  c. 
57,  which  gave  dower  in  lands  mortgaged, 
where  the  mortgagor  died  before  foreclosure, 
the  widow  was  not  entitled  to  dower  in  land 
mortgaged  by  the  husband  before  the  mar- 
riage, although  he  died  before  foreclosure, 
upon  the  ground  that  the  wife's  inchoate  right 
attached  upon  the  marriage,  and  as  the  land 
had  been  conveyed  before  the  marriage  her 
right  did  not  attach. 

Vermont  Statute  —  Conveyance  Intended  to  De- 
feat Dower  Void. — "Though,  under  our  law, 
dower  is  limited  to  such  lands  as  the  husband 
died  seized  of,  yet,  if  the  right  has  existed  dur- 
ing coverture,  then  it  should  be  protected, 
and  a  conveyance  with  the  intent  to  defeat 
such  right  would  be  fraudulent  and  void  as 
against  the  widow,  and  as  to  her  the  husband 
would  die  seized."  Thayer  v.  Thayer,  14  Vt. 
107,  39  Am.  Dec.  211. 

1.  Sec  supra,  this  tide,  Of  What  the  Wife  Is 
Dowable  —  Equitable  Estates. 

2.  Barred  by  Statute  of  Limitations  —  England. 
—  Marshall  v.  Smith,  10  Jur.  N.  S.  1174. 

Canada.  —  McDonald  v.  McRae,  13  Ont. 
App.  121.  See  also  Fraser  v.  Gunn,  27  Grant's 
Ch.  (U.  C.)  63. 

Florida.  —  See  Henderson  v.  Chaires,  35  Fla. 
423- 

Georgia.  —  Tooke  v.  Hardeman,  7  Ga.  20. 

Illinois. — Owen  v.  Peacock,  38  111.  33; 
Steele  v.  Gellatly,  41  111.  39. 

Kentucky.  —  Dugan  v.  Massey,  6  Bush  (Kv.) 
Si;  Kinsolving  v.  Pierce,  18  B.  Mon.(Ky.)  782. 

Michigan.  —  Proctor  v.  Fsigelow,  38  Mich. 
282;  King  v.  Merritt,  67  Mich.  194. 

Missouri.  —  Robinson  v.  Ware,  94  Mo.  678; 
Beard  v.  Hale,  95  Mo.  16;  Long  v.  Kansas 
City  Stock- Yards  Co.,  107  Mo.  298,  28  Am.  St. 
Rep.  413;  Null  v.  Howell,  111  Mo.  276. 

New  fersey.  —  Conover  v.  Wright,  6  N.  J. 
Eq.  613,  47  Am.  Dec.  213. 

South  Carolina.  —  Wilson  v.  McLenaghan, 
McMull.  Eq.  (S.  Car.)  35;  Lide  v.  Reynolds,  1 
Brev.  (S.  Car.)  76;  Mitchell  :•.  Poyas,  1  Nott  & 
M.  (S.  Car.)  85. 


West  Virginia.  —  Smith  v.  Wehrle,  41  W. 
Va.  270. 

And  see  the  title  Limitation  of  Actions. 
Possession  of  Devisee  and  His  Grantee  Connected. 

—  The  possession  of  a  devisee  may  be  con- 
nected with  the  possession  of  a  purchaser  from 
the  devisee,  so  as  to  defeat,  under  the  statute  of 
limitations,  the  right  of  the  widow  of  the  devisor 
to  dower  in  the  premises,  although  neither  the 
possession  of  the  devisee  nor  that  of  the  pur- 
chaser be  for  ten  years.  Caston  v.  Caston,  2 
Rich.  Eq.  (S.  Car.)  1. 

Action  for  Land  Aliened  by  Husband  Barred  by 
Statute  —  Pennsylvania  Statute.  —  "We  are  of 
opinion  that  the  statute  of  limitations  of  1785 
applies  to  an  action  of  dower  unde  nihil  habet, 
brought  by  a  widow  for  property  of  which  her 
husband  had  been  seized,  but  which  he  had 
alienated  before  his  death."  Care  v.  Keller, 
77  Pa.  St.  487. 

Alabama  Statute.  —  "When  the  claim  or 
rights  of  an  alienee  of  the  husband  are  in- 
volved, or  of  any  one  claiming  under  such 
alienee,  the  statute  now  requites  that  proceed- 
ings for  the  assignment  of  dower  shall  be  com- 
menced within  three  years  after  the  death  of 
the  husband.  Code  of  1876,  §  2251.  This  is 
the  only  statute  we  have  which  creates  a  bar 
from  the  lapse  of  time  to  ihe  assignment  of 
dower;  and  it  must  be  observed  that  it  only 
applies  when  there  was  an  alienation  by  the 
husband,  and  is  incapable  of  extension  to  a 
case  like  the  present,  where  the  alienation  was 
after  the  death  of  the  husband,  by  his  per- 
sonal representative,  under  a  decree  of  the 
Court  of  Probate."  Barksdale  tt  Garrett,  64 
Ala.  280,  38  Am.  Rep.  6. 

Widow  Occupying  Land  with  Heirs.  —  "  I  n  vie w 
of  the  history  of  the  legislation,  and  of  the 
gross  injustice  which  would  result  from  giving 
to  §  14  [c.  124,  Mass.  Pub.  Stat.]  a  strictly 
literal  construction,  we  have  no  doubt  that  it 
is  the  intention  of  the  legislature  that  a  widow 
who  has  for  twenty  years  or  more  after  her 
husband's  death  occupied,  with  the  heirs  of 
the  deceased,  land  of  which  he  died  seized, 
and  of  which  she  is  dowable,  or  has  without 
their  objection  received  her  share  of  the  rents 
and  profits  of  such  land,  can,  without  being 
barred  by  £  ii,  claim  and  commence  an  action 
or  proceeding  for  the  recovery  of  her  dower, 
whenever  the  heir  shall  deem  it  proper  to  hold 
his  share  in  severalty."  Hastings  v.  Mace, 
157  Mass.  502. 

But  when  she  does  not  occupy  the  land 
with  the  heirs  nor  receive  her  portion  of  the 
rents  her  right  of  dower  is  barred  after  twenty 
years.    O'Gara  v.  Neylon,  161  Mass.  140. 

3.  Not  Barred  by  Statute  of  Limitations.  — 
Ridgway  v.  McAlpinc,  31  Ala.  458;  Owen  v. 
Campbell,  32  Ala.  521;  Kiddall  v.  T  rimble,  I 
Md.  Ch.  143;  Wells  v.  Bcall,  2  Gill  &  J.  (Md.) 
468;  Lyndc  v.  Wakefield,  19  Mont.  23;  Burt  v. 
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b.  When  Statute  Begins  to  Run.  —  Since  no  right  of  action  to  recover 
douvr  accrues  to  the  wife  until  after  the  death  of  the  husband,  the  statute  of  limi- 
tations under  which  her  dower  might  be  barred  does  not  begin  to  run  against 
her  until  then ; 1  and  no  length  of  adverse  possession  as  against  the  husband, 
can  bar  her  dower  in  lands  of  which  he  was  seized  during  the  coverture  and  in 
which  she  has  not  relinquished  her  right  of  dower.2 

c.  Laches.  —  Laches  may  be  a  bar  to  a  claim  for  dower  in  equity,  even 
when  statutes  of  limitations  do  not  apply.3 

13.  By  Estoppel  in  Pais.  —  The  wife  may  lose  her  dower  by  acts,  declarations, 
or  omissions  amounting  to  an  estoppel  in  pais.  Thus,  if  she  stands  silently 
by  at  a  sale  of  her  husband's  lands  and  acquiesces  in  an  announcement  made 
by  the  person  conducting  such  sale  that  the  land  will  be  sold  with  a  clear,  free, 
and  unencumbered  title,  and  the  land  is  sold  for  its  full  value,  she  cannot  there- 
after recover  dower  in  the  land.'*    But,  in  order  to  defeat  the  wife's  dower  by 


C.  W.  Cook  Sheep  Co.,  10  Mont.  571;  Barnard 
v.  Edwards,  4  N.  H.  107,  17  Am.  Dec.  403; 
Simonton  v.  Houston,  78  N.  Car.  408;  Spencer 
v.  Weston,  1  Dev.  &  B.  L.  (18  N.  Car.)  213. 
Qttcere  in  Moore  v.  Frost,  3  N.  H.  127.  And 
see  the  title  Limitation  of  Actions. 

Forfeited  Estates.  —  The  act  limiting  the 
period  of  bringing  claims  and  prosecutions 
against  forfeited  estates,  passed  the  29th 
March,  1797  (nth  sess.,  c.  52),  does  not  extend 
to  or  bar  the  claims  of  the  widows  of  persons 
attainted,  for  their  dower  in  the  estates  for- 
feited and  sold  by  the  commissioners  of  for- 
feitures. Hogle  v.  Stewart,  8  Johns.  (N.  Y.) 
104. 

Land  in  Possession  of  Heirs.  —  While  the  heirs 
of  a  deceased  husband  are  in  possession  of  his 
lands,  the  statute  of  limitations  does  not  run 
against  the  widow's  claim  for  dower;  but  it  is 
otherwise  where  a  purchaser  is  in  possession, 
holding  adversely.  Livingston  v.  Cochran,  33 
Ark.  234.  See  also  Danley  v.  Danley,  22  Ark. 
263;  Stidham  v.  Matthews,  29  Ark.  660. 

New  York  Statute.  —  It  seems  that  the  stat- 
ute of  limitations  (sess.  24,  c.  183,  I  N.  R.  L. 
184)  does  not  apply  to  the  action  of  dower;  as 
by  the  statute  relative  to  dower  (sess.  10,  c.  168, 
1  N.  R.  L.  80)  the  widow  may,  at  any  time  dur- 
ing her  life,  demand  her  dower,  and  the  tenant 
of  the  freehold  has  the  means  of  coercing  an 
assignment  of  dower.  Jones  v.  Powell,  6 
Johns.  Ch.  (N.  Y.)  194. 

1.  When  Statute  Begins  to  Run.  —  Stidham  v. 
Matthews,  29  Ark.  650;  Steele  v.  Gellatly,  41 
111.  39;  Wright  v.  Tichenor,  104  Ind.  185;  Wil- 
liams v.  Williams,  89  Ky.  381;  Kinsolving  v. 
Pierce,  18  B.  Mon.  (Ky.)  782;  Durham  v. 
Angier,  20  Me.  242;  Moore  v.  Frost,  3  N.  H. 
126;  Smith  v.  Wehrle,  41  W.  Va.  270.  See 
also  Mullan  v.  Carper,  37  W.  Va.  215,  citing  5 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  920. 

Does  Not  Run  Until  There  Is  Possession  Adverse 
to  the  Widow.  —  "  The  right  of  dower  accrued 
upon  the  death  of  her  husband.  *  *  *  But 
the  course  of  our  decisions  has  been  to  date 
the  running  of  the  statute  [of  limitations],  not 
from  the  accrual  of  the  right,  but  from  the 
accrual  of  a  right  of  action  for  its  assertion." 
So  that  the  statute  does  not  begin  to  run  until 
there  is  a  possession  in  some  one  adverse  to 
the  claimant  of  dower."  Rickard  v.  Talbird, 
Rice  Eq.  (S.  Car.)  158. 

2.  Possession  Adverse  to  Husband  Does  Not  Bar. 
—  Taylor  v.  Lawrence,  148  111.  388;  Williams 
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v.  Williams,  89  Ky.  381;  Durham  v.  Angier, 
20  Me.  242. 

Statement  of  Rule.  —  "The  mere  failure  of 
the  husband  to  sue  for  lands  of  which  he  was 
once  legally  seized  during  coverture,  until  the 
statute  of  limitations  attaches  as  against  him, 
does  not  exclude  the  wife's  right  to  dower  in 
said  lands  —  a  right  which  she  may  assert 
when  she  becomes  discovert."  Hart  v.  Mc- 
Collum,  28  Ga.  478. 

3.  Laches  a  Bar.  —  Ralls  v.  Hughes,  1  Dana 
(Ky.)  407.  See  also  Tuttle  v.  Willson,  10  Ohio 
24. 

Statement  of  the  Rule.  —  "  While  the  statute 
of  limitations  may  not  operate,  proprio  vigore. 
a  bar  to  the  assignment  of  dower,  the  right 
and  claim  may,  in  the  judgment  of  a  court  of 
equity,  from  the  lapse  of  time  become  stale; 
and  acting  upon  its  own  peculiar  principles, 
the  court,  upon  considerations  of  public  policy 
and  general  convenience,  may  refuse  to  inter- 
vene for  the  relief  of  a  dowress  who  has  slept 
upon  her  rights."  Barksdale  v.  Garrett,  64 
Ala.  280,  38  Am.  Rep.  6. 

4.  Estoppel  in  Pais.  —  Connolly  v.  Branstler, 
3  Bush  (Ky.)  702,  96  Am.  Dec.  278;  Schweitzer 
v.  Wagner,  94  Ky.  458;  O'Brien  v.  Elliott,  15 
Me.  125,  32  Am.  Dec.  137;  Sweaney  v.  Mal- 
lory,  62  Mo.  485;  Hart  v.  Giles,  67  Mo.  175. 
Qucsre  in  Heth  v.  Cocke,  1  Rand.  (Va.)  346; 
and  see  the  title  Estoppel.  See  also  Wright 
v.  De  Groff,  14  Mich.  164. 

"As  the  administratrix  joined  in  the  report 
of  the  sale  to  the  surrogate,  she  must  have 
been  present  at  the  sale  either  personally  or  by 
her  agent,  and  must  have  seen  the  written 
terms  of  sale  in  which  it  was  stated  that  the 
purchaser  was  to  have  a  clear  and  satisfactory 
title.  It  was  the  brewery  and  the  lot  on  which 
it  stood,  and  not  merely  the  decedent's  inter- 
est therein,  for  which  a  clear  and  satisfactory 
title  was  to  be  given  to  the  purchaser.  And 
that  necessarily  excluded  the  idea  that  the 
purchaser  was  to  take  the  property  encum- 
bered with  a  right  of  dower  which  had  then 
become  vested  by  the  death  of  the  husband. 
It  therefore  seems  to  be  impossible  that  any 
of  the  parties  could  have  supposed  the  pur- 
chaser was  to  take  the  property  at  its  full 
value,  and  yet  that  the  claim  of  dower  was  not 
to  be  relinquished.  As  the  defendants  must 
have  known  Lh'at  Vassar  was  paying  his  money 
under  a  supposition  that  he  was  getting  a  per- 
fect title,  if  Mrs.  Topping  did  not  intend  to 
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an  estoppel  in  pais,  it  must  appear  that  her  declarations,  acts,  or  omissions 
were  relied  upon  by  the  purchaser.1 

f/  14.  By  Jointure  —  a.  Legal  Jointure.  —  Formerly,  one  of  the  most  usual 
methods  of  barring  dower  was  by  a  jointure,2  which  was  defined  by  Sir  Edward 
Coke  to  be  "a  competent  livelihood  of  freehold  for  the  wife,  of  lands  or  tene- 
ments, etc.,  to  take  effect  presently  in  possession  or  profit  after  the  decease  of 
her  husband,  for  the  life  of  the  wife  at  the  least."  3 

Requisites  of  a  Jointure.  —  In  order  that  a  jointure  should  be  effective  to  bar 
dower,  the  following  requisites  must  be  observed:  First,  the  jointure  must 
take  effect  immediately  on  the  death  of  the  husband  ;  second,  it  must  be  for  the 
life  of  the  wife,  at  least,  and  not  pur  autcr  vie,  or  for  any  term  of  years  or 


part  with  her  dower  conscience  required  her 
to  speak.  And  silence  under  such  circum- 
stances was  such  a  fraud  upon  the  purchaser 
as  to  prevent  her  from  afterwards  making  her 
flaim  for  dower  in  the  premises."  Dougrey 
'v.  Topping,  4  Paige  (N.  Y.)  94. 

Acceptance  of  Part  of  Purchase  Money.  —  Stand- 
ing by  and  seeing  land  sold  under  representa- 
tions that  the  purchaser  would  get  a  perfect 
title,  and  accepting  part  of  the  purchase  money 
in  payment  of  the  dower  right,  will  estop  the 
wife  to  claim  dower.  Ellis  v.  Diddy,  1  Ind. 
561.  See  also  Jones  v.  Powell,  6  Johns.  Ch. 
(N\  Y.)  194. 

Husband's  False  Statement  No  Bar.  —  A  wo- 
man's  right  to  dower  is  not  affected  by  estop- 
pel or  otherwise,  by  a  false  statement  made  by 
her  husband  at  the  time  when  he  conveyed 
Jiis  property,  in  which  she  is  seeking  dower, 
to  the  effect  that  he  was  a  single  man,  when 
she  did  not  hear  such  statement  made  or  know 
of  it.    McLanahan  v.  Griffin,  168  111.  31. 

1.  Wife's  Conduct  Must  Be  Relied  Upon.  —  Mal- 
loney  v.  Horan,  49  N.  Y.  ill,  reversing  53 
Barb.  (N.  Y.)  29. 

Purchaser  Need  Not  Be  Ignorant  of  Widow's 
Title.  —  When  the  widow  who  is  entitled  to 
dower  is  present  at  a  sale  under  an  order  of 
court,  and  asserts  that  the  sale  may  be  made 
Jree  from  dower,  in  consequence  of  which  the 
price  is  increased,  she  is  thereby  barred  of 
dower,  although  the  purchaser  was  not  ignor- 
ant of  her  title.  Smiley  v.  Wright,  2  Ohio 
506. 

2.  Barred  by  Jointure.  —  2  Black.  Com.  137; 
Walker  v.  Walker,  1  Ves.  54.  And  see  the 
title  Jointure. 

Jointure  No  Bar  Prior  to  the  Statute  of  Uses.  — 
Prior  to  the  statute  of  uses  (27  Hen.  VIII., 
c.  10),  two  maxims  of  the  common  law  ren- 
dered it  impossible  to  bar  a  widow  of  her 
dower  by  a  jointure  either  before  or  during 
marriage.  The  first  of  these  maxims  was  that 
fio  right  could  be  released  until  it  accrued; 
and  the  other  was  that  no  right  or  title  to  an 
^state  of  freehold  could  be  barred  by  a  collat- 
eral satisfaction.  Co.  Litt.  361^;  Vernon's  Case, 
4  Coke  1;  O'Brien  v.  Elliot,  15  Me.  125,32 
Am.  Dec.  137;  Hastings  v.  Dickinson,  7  Mass. 
153,  5  Am.  Dec.  34;  Gibson  v.  Gibson,  15 
Mass.  106,  8  Am.  Dec.  94;  Vincent  v.  Spooner, 
2  Cush.  (Mass.)  467;  Matter  of  Pulling,  93 
Mich.  274;  Logan  v.  Phillipps,  18  Mo.  23; 
Graham  v.  Graham.  67  Hun  (N.  Y.)  329;  Ken- 
nedy v.  Nedrow,  1  Dall.  (Pa.)  415. 

Provisions  of  Statute  of  Uses  as  to  Jointure.  — 
The  statute  of  uses  modifying  the  common 
law  of  England,  allowed  dower  to  be  barred 
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by  a  jointure,  made  before  marriage,  of  a 
freehold  estate,  for  the  wife's  life  at  least,  to 
take  effect  immediately  upon  the  husband's 
death;  but  provided  that  no  jointure  made 
during  coverture,  except  by  Act  of  Parliament, 
should  prevent  her  from  electing  upon  the 
death  of  her  husband  to  claim  her  dower;  and 
did  not  permit  dower  to  be  barred  by  a  col- 
lateral satisfaction,  consisting  of  money  or 
other  chattel  interests.  Stat.  27  Hen.  VIII., 
c.  10",  §§6,  9;  Bigelow  v.  Hubbard,  97  Mass. 
195. 

Infancy  of    Intended   Wife    Immaterial.  —  A 

jointure  settled  upon  an  infant  before  her 
marriage,  bars  her  dower.  Drury  v.  Drury,  2 
Eden  60,  4  Bro.  C.  C.  506,  note;  Williams  v. 
Chittv,  3  Ves.  Jr.  545;  McCartee  v.  Teller,  2 
Paige  (N.  Y.)  511,  affirmed  in  8  Wend.  (N.  Y.) 
267. 

Contract  Reserving  Disposition  of  Property  Not 
a  Jointure.  —  When  the  marriage  contract  does 
not  amount  to  more  than  a  reservation  to  dis- 
pose of  the  individual  property  at  death,  and 
no  disposition  is  made  by  the  parties,  the 
property  is  subject  to  the  course  prescribed  by 
law.  Nor  is  such  a  contract  a  jointure  which 
will  bar  the  wife's  claim  to  dower.  Whitehead 
v.  Middleton,  2  How.  (Miss.)  692. 

Kentucky  Statute.  —  The  term  "  jointure,"  as 
used  in  the  Rev.  Stat,  of  Kentucky,  art.  4,  §  7, 
is  intended  to  designate  such  estate,  whether 
created  by  conveyance  or  devise,  as  may  be 
settled  upon  or  transferred  to  the  wife  in  lieu 
of  dower.  Tevis  v.  McCreary,  3  Mete.  (Ky.) 
151;  Yancey  v.  Smith,  2  Mete.  (Ky.)4o8;  Pep- 
per v.  Thomas,  85  Ky.  539. 

Michigan  Statute.  —  Under  the  statute  of 
Michigan  (How.  Annot.  Stat.,  §  5746)  provid- 
ing that  "  a  woman  may  also  be  barred  of  her 
dower  in  all  the  lands  of  her  husband  by  a 
jointure  settled  on  her,  with  her  assent,  before 
the  marriage,  provided  such  jointure  consists 
of  a  freehold  estate  in  lands  for  the  life  of  the 
wife,  at  least,  to  take  effect  in  possession  or 
profit  immediately  on  the  death  of  her  hus- 
band," an  antenuptial  agreement  by  which  a 
woman  in  consideration  of  five  dollars  and  of 
love  and  affection,  releases  all  her  right  of 
dower  which,  upon  the  death  of  her  intended 
husband,  she  as  his  widow  may  have  in  his 
estate,  is  not  sufficient  to  bar  her  dower 
therein.    Matter  of  Pulling,  93  Mich.  274. 

3.  Jointure  Defined.  —  Co.  Litt.  36/'.  See  also 
2  Black.  Com.  138;  Caruthers  7.  Caruthers,  4 
Bro.  C.  C.  500;  Saunders  v.  Saunders,  144 
Mo.  482,  citing  5  Am.  and  Eng.  Encyc.  ok  Law 
(isted.)9i5;  Murphy  v.  Murphy,  12  Ohio  St. 
407. 
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•other  smaller  estate;  third,  it  must  be  made  to  herself  and  no  other  in  trust 
for  her;  fourth,  it  must  be  made,  and  so  in  the  deed  particularly  expressed  to 
be,  in  satisfaction  of  her  whole  dower  and  not  of  any  particular  part  of  it;  and 
fifth,  it  must  be  made  before  the  marriage.1 

v  b.  Equitable  Jointure.  —  "When  the  foregoing  requisites  are  not  all 
found  in  the  provision  made  by  the  husband  for  the  wife,  by  will  or  otherwise, 
and  yet  it  is  manifest  that  the  husband  did  not  intend  her  to  have  the  pro- 
vision and  her  dower  also,  she  will  be  compelled,  in  equity,  to  elect  between 
them,  and  this  is  known  as  equitable  jointure."  a 

1.  Requisites  of  a  Jointure.  —  2  Black.  Com. 
138;  2  Min.  Inst.  175. 

Freehold  Estate  Necessary.  —  "Under  the 
statute  27  Hen.  VIII.,  c.  10.  §  6,  which  is  of 
force  in  this  state,  P.  L.  51,  this  contract  can- 
not operate  as  a  bar  to  the  complainant's  right 
of  dower,  because,  according  to  Lord  Coke, 
nothing  less  than  a  freehold  estate  to  com- 
mence in  possession,  at  the  death  of  the  hus- 
band, settled  upon  the  wife  by  way  of 
jointure,  would  be  allowed  as  a  substitute 
under  the  provisions  of  that  statute.  Co.  Litt. 
36^."  Gelzer  v.  Gelzer,  Bailey  Eq.  (S.  Car.) 
387,  23  Am.  Dec.  180.  To  the  same  effect  is 
Creswell  v.  Byron,  3  Bro.  C.  C.  362. 

Conveyance  to  Trustees  Insufficient.  —  A  con- 
veyance, to  constitute  a  jointure,  ought  to  be 
made  to  the  wife  herself  and  not  to  trustees. 
Hervey  v.  Hervey,  1  Atk.  561. 

Under  the  Illinois  statute  an  estate  in  land 
conveyed  to  the  husband  and  wife,  or  to  the 
wife  alone,  or  to  any  person  in  trust  for  both, 
or  for  the  wife  alone,  for  the  purpose  of  creat- 
ing a  jointure  for  the  wife  in  lieu  of  dower, 
with  the  wife's  assent,  will  bar  the  wife's 
dower.    Sutherland  v.  Sutherland,  69  111.  481. 

Must  Be  Expressed  to  Be  in  Lieu  of  Dower.  —  If 
a  husband  makes  a  settlement  on  his  wife  in 
consideration  of  a  marriage  portion,  and  she  is 
a  party  to  the  settlement  and  of  age  at  the 
time  of  the  marriage,  and  it  is  expressed  that 
her  jointure  shall  be  in  bar  of  her  dower,  she 
shall  be  barred;  but  if  it  is  not  so  expressed, 
she  is  not  barred.  Charles  v.  Andrews,  9 
Mod.  151.  To  the  same  effect  are  Vernon's 
Case,  4  Coke  1;  Lawrence  v.  Lawrence,  2 
Vern.  365;  Yancy  v.  Smith,  2  Mete.  (Ky.)  408; 
Worsley  v.  Worsley,  16  B.  Mon.  (Ky.)  469. 

Postnuptial  Jointure.  —  If  a  jointure  is  made 
after  marriage,  the  wife  can  waive  it  and 
claim  her  dower  at  common  law.  2  Black. 
Com.  138;  Kennedy  v.  Nedrow,  1  Dall.  (Pa.) 
415- 

2.  Equitable  Jointure^  —  2  Minor's  Inst.  175. 

And  see: 

England.  —  Dyke  v.  Rendall,  2  De  G.  M.  & 
G.  209;  Mundy  v.  Mundy,  2  Ves.  Jr.  122; 
Williams  v.  Chitty,  3  Ves.  Jr.  545;  Tinney  v. 
Tinney,  3  Atk.  8. 

Delaware.  —  McCaulley  v.  McCaulley,  7 
Houst.  (Del.)  125. 

Maine.  —  O'Brien  v.  Elliot,  15  Me.  125,  32 
Am.  Dec.  137.  See  also  Bubier  v.  Roberts,  49 
Me.  460. 

Missouri.  —  Logan  v.  Phillipps,  18  Mo.  23. 
See  also  Halferty  v.  Scearce,  135  Mo.  428. 

Ne7u  York.  —  Van  Orden  v.  Van  Orden,  10 
Johns.  (N.  Y.)  30,  6  Am.  Dec.  314. 

Ohio.  —  Murphy  v.  Murphy,  12  Ohio  St.  407. 

Tennessee.  —  Parham  v.  Parham,  6  Humph. 
(Tenn.)  287. 
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Virginia.  —  Ambler  v.  Norton,  4  Hen.  &  M. 
(Va.)  23. 

West  Virginia.  —  Douglas  v.  Feay,  I  W.  Va. 
32;  Atkinson  v.  Sutton,  23  W.  Va.  197. 

See  also  Shaw  v.  Boyd,  5  S.  &  R.  (Pa.)  309, 
9  Am.  Dec.  368.  And  see  the  title  Equitable 
Election. 

A,  being  tenant  for  life  of  certain  lands,  re- 
mainder to  his  first  and  other  sons  in  tail  male, 
remainder  over,  upon  his  marriage  with  an  in- 
fant, by  a  settlement  to  whic«  her  father  was 
a  party,  granted  a  rent  charge  issuing  out  of 
part  of  these  lands  to  trustees  for  her,  by  way 
of  jointure  and  in  lieu  of  dower;  and  subse- 
quently, during  the  coverture,  this  rent  charge 
was  confirmed  by  the  person  who,  upon  fail- 
ure of  issue  male  of  A,  would  be  entitled  to 
the  property.  There  were  no  sons  of  the  mar- 
riage. It  was  held  that  the  widow  of  A  was 
in  equity  barred  of  her  dower.  Corbet  v.  Cor- 
bet, 5  Russ.  254,  distinguishing  Caruthers  v. 
Caruihers,  4  Bro.  C.  C.  500,  affirming  I  Sim. 
&  S.  612. 

Equitable  Jointure  Must  Be  Made  Before  Mar- 
riage.—  While  a  jointure  in  equity  does  not 
require  all  the  particularities  of  a  jointure  at 
law,  still  it  is  fundamental  that  it  be  made  be- 
fore marriage,  and  if  it  is  not  so  made  dower 
will  not  be  barred  thereby.  Bottomly  v. 
Spencer,  36  Fed.  Rep.  732,  citing  Bac.  Abr., 
title  Dower. 

Precarious  and  Uncertain  Provision  Insufficient. 
—  The  result  of  the  authorities  from  Drury  v. 
Drury,  2  Eden  60,  is  that  an  infant  may  be 
barred  of  her  right  to  dower  by  any  provision, 
by  way  of  jointure,  if  competent  and  certain; 
but  if  the  provision  be  precarious  and  uncer- 
tain, as  where  an  estate  for  life  was  previously 
limited  to  another  person,  or  where  it  was 
agreed  that  the  husband's  estate  should  go 
according  to  the  custom  of  London,  she  shall 
not  be  barred  of  dower.  Caruthers  v.  Car- 
uthers, 4  Bro.  C.  C.  500. 

Provision  Must  Be  Beneficial  and  Certain.  —  A 
legal  jointure,  settled  upon  an  infant  before 
marriage,  is  a  legal  bar  of  her  dower;  and  by 
analogy  to  the  statute,  a  competent  and  cer- 
tain provision,  settled  upon  the  infant  in  bar 
of  dower,  to  which  there  is  no  other  objection 
but  its  mere  equitable  quality,  is  an  equitable 
bar  of  dower.  To  make  a  mere  equitable 
jointure  binding  on  the  infant,  the  provision 
should  be  as  beneficial  to  her,  and  as  certain 
as  that  required  in  the  legal  jointure  to  consti- 
tute a  legal  bar.  M'Cartee  v.  Teller,  2  Paige 
(N.  Y.)  511,  affirmed '8  Wend.  (N.  Y.)  267. 

Connecticut  Statute.  —  Under  the  Gen.  Stat. 
Conn.,  621,  622,  "  to  be  entitled  to  dosver 
the  person  must  have  been  the  wife  of  the  de- 
cedent, married  prior  to  April  20,  1877,  and 
living  with  her  husband  at  the  time  of  his 
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15.  By  Antenuptial  Agreement.  —  It  has  been  frequently  decided  that  an 
antenuptial  agreement  to  which  the  intended  wife,  who  is  an  adult,  is  a  party, 
or  to  which  she  consents,  whereby  it  is  provided  that  for  a  sufficient  considera- 
tion she  will  give  up  her  right  of  dower,  constitutes  a  good  bar  to  dower.1 


death,  or  absent  by  his  consent  or  by  his  de- 
fault or  by  accident,  or  have  been  divorced 
without  alimony,  she  being  the  innocent  party, 
and  a  suitable  provision  must  not  have  been 
made  for  her  support  before  the  marriage  by 
way  of  jointure  or  a  settlement  of  property  the 
title  to  which  shall  not  have  failed  wholly  or 
in  part,  in  her  favor,  in  contemplation  of 
marriage,  to  take  effect  after  the  death  of  the 
intended  husband,  and  expressed  to  be  in  lieu 
of  dower;  and  she  must  not  have,  with  her 
husband,  during  the  marriage,  entered,  in  the 
manner  provided  by  statute,  into  a  contract 
for  the  abandonment  of  common-law  rights  in 
the  property  of  each  other.  Nor  must  she,  by 
failure  to  decline  to  accept,  as  prescribed  by 
statute,  a  devise  or  bequest  to  her  in  lieu  of 
dower,  have  become  debarred  of  her  rights." 
Hall  v.  Pierson,  63  Conn.  332. 

Massachusetts  Statute  —  Pecuniary  Provision. — 
While  the  statutes  of  Massachusetts  allow  a 
pecuniary  provision  to  take  the  place  of  a 
jointure,  they  affirm  the  right  of  the  wife,  if 
any  such  jointure  or  provision  in  lieu  of  dower 
is  made  before  marriage  without  her  consent, 
or  after  marriage  while  she  is  incapable  of 
consenting,  to  elect,  upon  her  husband's  death, 
to  waive  it  and  be  endowed  of  his  lands.  Gen. 
Stat.  Mass.,  c.  90,  §§  9-1 1.  Bigelow  v.  Hub- 
bard, 97  Mass.  195. 

New  York  Statute.  —  Under  1  Rev.  Stat.  N. 
Y.  741,  §  12,  providing  that  "  if  before  her 
coverture  but  without  her  consent,  or  if  after 
•her  coverture,  lands  shall  be  given  or  assured 
for  the  jointure  of  a  wife,  or  a  pecuniary  pro- 
vision be  made  for  her  in  lieu  of  dower,  she 
shall  make  her  election  whether  she  will  take 
such  jointure  or  pecuniary  provision,  or 
whether  she  will  be  endowed  of  the  lands  of 
her  husband,  but  she  shall  not  be  entitled  to 
both,"  it  was  held  that  this  equitable  provision, 
to  bar  dower,  must  be  a  provision  to  take 
effect  in  possession  or  profit  immediately  on 
the  death  of  the  husband.  The  court  said: 
"And  it  is  clear  that  if  the  pecuniary  provision 
does  not  come  within  the  requirements  of  the 
statute,  the  widow  would  be  entitled  to  dower 
although  she  had  accepted  of  the  provision. 
She  certainly  cannot  be  estopped  by  an  elec- 
tion before  she  is  capable  of  making  it;  and 
where,  as  in  this  case,  she  has  consumed  the 
pecuniary  provision  in  the  lifetime  of  her  hus- 
band, there  is  nothing  left  upon  which  to  base 
an  election."  Crain  v.  Cavana,  36  Barb.  (N. 
Y.)  410. 

Under  the  N.  Y.  Stat.  (1  Rev.  Stat.,  p.  741,  § 
12),  a  valid  jointure,  or  a  pecuniary  provision  in 
the  nature  of  a  jointure,  must  be  supported  by 
some  valuable  consideration,  as  a  compensa- 
tion for  the  relinquishment  of  the  right  of 
dower.    Graham  v.  Graham,  67  Hun  (N.  Y.) 

And  :f  a  pecuniary  provision  is  made  in  lieu 
of  dower,  such  provision  must  be  a  suitable 
proportion  of  the  estate  of  the  husband. 
Dworsky  v.  Arnrltstein,  29  N.  Y.  App.  Div. 
274.  And  sec  Jones  v.  Fleming,  104  N.  Y.  418. 
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1.  Antenuptial  Agreement  as  a  Bar  —  Arkan. 
sas.  —  Bryan  ?'.  Bryan,  62  Ark.  79. 

Connecticut.  —  Andrews  v.  Andrews,  8  Conn. 
79;  Selleck  v.  Selleck,  8  Conn.  86,  note. 

Delaware.  —  Farrow  v.  Farrow,  I  Del.  Ch. 
457- 

Illinois.  —  Sutherland  v.  Sutherland,  69  111. 
481;  Jordan  v.  Clark,  81  111.  465;  McGee  v. 
McGee,  91  111.  548;  Christy  v.  Marmon,  163 
111.  225. 

Indiana.  — Shaffer  v.  Shaffer,  90  Ind.  473. 
Iowa.  — Jacobs  v.  Jacobs,  42  Iowa  600. 
Kentucky.  —  Garrard   v.    Garrard,  7  Bush 
(Ky.)  436. 

Maryland.  —  Naill  v.  Maurer,  25  Md.  532. 
New  Hampshire.  —  Heald's  Petition,  22  N. 
H.  265. 

New  York.  —  Pierce  v.  Pierce,  71  N.  Y.  154, 
27' Am.  Rep.  22;  Kennedy  v.  Mills,  13  Wend. 
(N.  Y.)  555- 

Ohio.  —  Stilley  v.  Folger,  14  Ohio  610;  Mur- 
phy v.  Murphy,  12  Ohio  St.  407;  Grogan  v. 
Garrison,  27  Ohio  St.  50.  See  also  Finch  v. 
Finch,  10  Ohio  St.  501. 

Virginia.  —  Findley  v.  Findley,  11  Gratt. 
(Va.)  434. 

See  also  Estcourt  v.  Estcourt,  I  Cox  Ch.  20; 
Davila  v.  Davila,  2  Vern.  724;  Gardner  v. 
Gardner,  10  R.  I.  211.  And  see  the  title  Mar. 
riage  Settlements. 

Infant's  Contract  No  Bar.  —  A  female  infant, 
in  contemplation  of  marriage,  with  consent  of 
her  parent  and  guardian,  gave  her  bond,  in 
consideration  of  five  hundred  dollars  to  be  paid 
to  her  by  her  intended  husband's  executors, 
etc.,  after  his  decease,  engaging  to  release  her 
dower  in  lands  of  which  he  should  die  seized; 
and  after  the  death  of  her  husband  the  five 
hundred  dollars  were  paid  to  her,  end  she,  by 
deed  (being  still  a  minor),  released  her  dower 
to  the  heirs  and  representatives  of  her  de- 
ceased husband,  and  the  money  was  appro- 
priated by  her  second  husband  to  his  own  use. 
It  was  held  to  be  no  bar  of  her  right  of  dower, 
and  that  she  might  recover  in  an  action  of 
dower,  without  refunding  or  tendering  the 
money.  Shaw  v.  Boyd,  5  S.  &  R.  (Pa.)  309,  9 
Am.  Dec.  368. 

Retention  of  Separate  Property  a  Sufficient  Con- 
sideration.—  An  antenuptial  contract  provided 
that  both  "  shall  retain  their  respective 
estates,  with  such  as  may  hereafter  accrue  to 
them,  separate  and  apart  from  the  other,  sub- 
ject to  the  payment  of  their  respective  debts, 
with  power  to  each  to  manage  and  dispose  of 
their  estate  as  they  shall  see  fit,  and  at  their 
decease  to  have  the  same  descend  to  their  re- 
spective heirs  at  law,  or  otherwise  disposed  of 
as  they  may  respectively,  by  last  will  and  tes- 
tament, order  and  appoint.  Provided  always, 
that  in  case  of  the  decease  of  the  said  F.,  she, 
the  said  M.,  surviving  him,  there  shall,  within 
one  year  from  the  time  of  his  decease,  be  paid 
to  the  said  M.  the  sum  of  fifteen  hundred  dol- 
lars as  a  proper  debt  against  his  estate."  The 
sum  of  fifteen  hundred  dollars  was  never  paid 
to  M.,and  her  husband's  estate  was  insolvent. 
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DOWER. 


By  Antenuptial  Agreement. 


Such  Agreements  Closely  Scrutinized.  —  "The  surrender  and  release  of  rights  to  be 
acquired  by  the  intended  wife  by  the  marriage  relation  must,  however,  be 
regarded  with  the  most  rigid  scrutiny ;  and  courts  will  not  enforce  contracts  of 
this  nature  against  the  wife  where  the  circumstances  establish  that  she  has 
tu  rn  overreached  and  deceived,  or  been  induced  by  false  representations  to 
enter  into  a  contract  which  does  not  express  or  carry  out  the  real  intention  of 
the  parties.  The  relationship  of  parties  who  are  about  to  enter  into  the  mar- 
ried state  is  one  of  mutual  confidence,  and  far  different  from  that  of  those  who 
are  dealing  with  each  other  at  arms'  length.  This  is  especially  the  case  on 
the  part  of  the  woman ;  and  it  is  the  duty  of  each  to  be  frank  and  unreserved 
when  about  to  enter  into  an  antenuptial  contract,  by  a  full  disclosure  of  all 
facts  and  circumstances  which  may  in  any  way  affect  the  agreement."  1 


It  was  held  that  this  agreement,  notwithstand- 
ing the  failure  to  pay  M.  the  sum  specified, 
barred  her  dower.  Freeland  v.  Freeland,  128 
Mass.  509.  To  the  same  effect  are  Andrews  v. 
Andrews,  8  Conn.  79;  McGee  v.  McGee,  91  111. 
548;  Barth  v.  Lines,  118  111.  374;  Cauley  v. 
Lawson,  5  Jones  Eq.  (58  N.  Car.)  132. 

Marriage  Alone  an  Insufficient  Consideration.  — 
"  The  spirit  of  our  law,  therefore,  is  to  ignore 
any  fanciful  theories  of  identity  and  absolute 
reciprocity  of  powers,  rights,  and  duties  be- 
tween the  sexes,  and  to  adhere  to  the  natural 
and  Christian  order  of  human  experience  and 
divine  government.  Influenced  by  this  genius 
of  our  legislation,  I  should  conclude,  therefore, 
that  because  the  man  may  accept  the  marriage 
as  a  consideration  sufficient  to  sustain  his 
agreement  to  renounce  and  waive  all  right  in 
his  wife's  property  during  coverture,  and  of 
survivorship  should  he  outlive  her,  neverthe- 
less, it  by  no  means  follows  that  the  weaker 
vessel,  who  has  been  induced  to  betroth  her- 
self in  marriage,  can,  without  any  other  con- 
sideration whatever,  and  in  the  absence  of  all 
reciprocal  engagements  on  the  part  of  the  man, 
and  without  any  provision  whatever  for  joint- 
ure, bind  herself  by  an  antenuptial  agreement 
not  to  claim  any  of  the  rights  of  survivorship 
in  his  property  should  she  survive  him.  I 
think  such  a  contract  would  be  adverse  to  the 
spirit,  if  not  in  direct  contravention,  of  our 
statute."  Hinkle  v.  Hinkle,  34  W.  Va.  142. 
To  the  same  effect  in  Curry  v.  Curry,  10  Hun 
(N.  Y.)  366. 

But  see  Forwood  v.  Forwood,  86  Ky.  114,  in 
which  it  was  held  that  an  antenuptial  agree- 
ment whereby  the  woman  relinquished  her 
right  of  dower  and  distributable  share  in  her 
intended  husband's  estate  was  a  legal  con- 
tract, and  the  intended  marriage  alone  was  a 
sufficient  consideration  to  uphold  it.  And  see 
the  title  Consideration,  vol.  6,  p.  724. 

Naked  Agreement  Will  Not  Protect  Volunteers. 
—  "  If  by  the  terms  of  the  agreement  the 
things  real  and  personal  of  the  wife  are  to  re- 
main, in  specie,  her  property  beneficially,  not- 
withstanding the  coverture,  such  an  agreement, 
constituting  of  itself  a  complete,  perfect,  equi- 
table ownership,  may  perhaps  be  very  well 
considered  so  far  executed  as  to  be  at  once, 
without  anything  further,  an  equitable  bar  of 
dower,  and  to  be  pleaded  as  such.  Where, 
however,  the  property  consists  in  money,  as 
in  the  present  case,  to  be  restored  by  the  hus- 
band in  gross  on  the  dissolution  of  the  mar- 
riage, or  in  things  consumable,  to  be  restored 


in  value  and  not  in  specie,  something  more 
than  mere  agreement  is  necessary  to  complete 
the  equitable  jointure.  In  such  a  case  equity 
will  see  that  the  wife  has  the  effect  of  the 
agreement  before  it  deprives  her  of  the  provi- 
sion made  bylaw  for  her  support.  The  naked 
agreement  cannot  be  allowed  to  divest  her  in 
equity  of  her  legal  rights  in  favor  of  volun- 
teers, however  it  might  be  in  regard  to  a  pur- 
chaser who  had  bought  the  land  on  the  faith 
of  the  wife's  agreement  to  relinquish  her 
dower  in  it."  Johnson  v.  Johnson,  23  Mo. 
561. 

Must  Be  Expressed  to  Be  in  Lieu  of  Dower.  — 

An  antenuptial  agreement,  that  the  intended 
wife  shall  exclusively  enjoy  property  held  by 
her  as  widow  and  administratrix  of  her 
former  husband,  and  which  is  not  expressed 
to  be  in  lieu  of  dower,  is  no  bar  to  her  claim 
for  dower  in  the  estate  of  her  second  husband. 
Swaine  v.  Perine,  5  Johns.  Ch.  (N.  Y.)  482,  9 
Am.  Dec.  318.  To  the  same  effect  is  Perry  v. 
Perryman,  19  Mo.  469.  See  also  Shuman  v. 
Shuman,  9  W.  Va.  50;  Yancy  v.  Smith,  2  Mete. 
(Ky.)4o8;  Worsley  v.  Worsley,  16  B.  Mon.(Ky.) 
469. 

Lands  Acquired  After  Marriage  Included.  —  An 

agreement  in  an  antenuptial  contract  that  the 
land  conveyed  thereby  to  the  wife  shall  be 
"  in  lieu  and  full  satisfaction  of  her  whole 
dower  "  precludes  her  from  claiming  dower  in 
land  acquired  by  her  husband  after  as  well 
as  before  the  marriage.  Bryan  v.  Bryan,  62 
Ark.  79. 

Compliance  with  Contract  Necessary.  —  If  by 

an  antenuptial  contract  it  is  provided  that 
the  husband  shall  make  a  certain  settlement 
upon  his  wife,  by  will,  in  lieu  of  dower,  and 
he  omitF  to  do  so,  she  may  claim  the  property 
exempted  by  statute.  A  provision  in  the  will, 
which  is  not  a  full  compliance  with  the  ante- 
nuptial contract,  will  not  bar  the  widow  of  her 
exemption.    Sheldon  v.  Bliss,  8  N.  Y.  31. 

Maine  Statute.  —  Under  the  provisions  of  Rev. 
Stat.,  c.  61,  §  6,  a  woman  contemplating  mar- 
riage may,  by  a  proper  writing,  executed  be- 
fore marriage  in  the  presence  of  two  witnesses, 
bar  her  right  of  dower  in  the  lands  of  her  in- 
tended husband.  Wentworth  v.  Wentworth, 
69  Me.  247. 

1.  Avoided  by  Fraud.  —  Per  Miller,  J.,  in 
Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.  Rep.  22. 
To  the  same  effect  are  Farrow  v.  Farrow,  x 
Del.  Ch.  457;  Jordan  v.  Clark,  81  111.  465; 
Kline  v.  Kline,  57  Pa.  St.  120,  9S  Am.  Dec. 
206,  64  Pa.  St.  122;  Tiernan  v.  Binns,  92  Pa. 
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By  "Wife's  Release. 


16.  By  Postnuptial  Agreement.  —  In  the  absence  of  some  statute  changing 
the  common  law,  the  wife  cannot  be  barred  of  her  dower  by  an  agreement 
entered  into  by  her  after  marriage,  and  if  she  does  agree  to  accept  a  provision 
in  lieu  of  dower,  she  may,  after  the  death  of  the  husband,  elect  to  repudiate, 
the  agreement  and  claim  her  dower.1 

Deed  of  Separation.  —  In  some  jurisdictions  it  has  been  held  that  a  deed  of 
separation  will  not  preclude  the  wife  from  asserting  her  claim  to  dower  in  the 
estate  of  her  husband  after  his  death;2  while  in  other  jurisdictions  it  has 
been  held  that  a  wife  may  bar  herself  of  dower  by  executing  such  a  deed.3 

17.  By  Wife's  Release  —  a.  RIGHT  TO  RELEASE  — (i)  During  Coverture.  — 
By  joining  with  the  husband  in  his  conveyance  of  his  lands  and  acknowledging 
the  same  in  the  manner  prescribed  by  statute,  the  wife  may  release  her  right 
to  dower,  and  this  is  the  method  usually  employed  in  the  United  States* 


St.  248;  Shea's  Appeal,  121  Pa.  St.  302;  Beard 
v.  Beard,  22  W.  Va.  139;  Hinkle  v.  Hinkle,  34 
W.  Va.  142. 

Must  Be  Fair,  Just,  and  Seasonable  to  Be  En- 
forceable in  Equity.  —  "This  being  the  case, 
where  dower  may  be  barred  at  law  by  an  ante- 
nuptial contract,  and  where,  by  analogy  to  the 
statute,  a  court  of  chancery,  disregarding 
form  and  looking  only  to  substance,  will  en- 
force any  contract  which  an  adult  female  may 
make  prior  to  marriage,  with  the  intention  of 
barring  her  dower,  no  matter  how  inferior  in 
value  to  her  dower,  yet  in  this  state,  where 
there  can  be  no  legal  bar  to  dower,  and  where 
an  antenuptial  agreement  can  only  be  enforced 
in  chancery,  as  any  other  contract  which  the 
court  may  be  called  on  specifically  to  perform, 
its  aid  cannot  be  had  unless  the  contract  is 
fair,  just,  and  reasonable  in  all  its  parts,  even 
if  there  be  neither  fraud  nor  misrepresenta- 
tion, mistake  or  surprise,  or  if  the  inadequacy 
be  not  so  great  as  to  be  of  itself  evidence  of 
fraud."    Gould  v.  Womack,  2  Ala.  83. 

1.  Postnuptial  Agreement.  —  Townsend  <•. 
Townsend,  2  Sandf.  (N.  Y.)  711 ;  Wilber  v. 
Wilber,  52  Wis.  298;  Leach  v.  Leach,  65  Wis. 
284.  See  infra,  this  section,  By  Wife' s  Release ; 
and  see  the  titles  Equitable  Election  and 
Husband  and  Wife. 

Dower  Barred  by  Holding  on  to  Consideration. 
—  Notwithstanding  dower  is  favored  by  the 
law,  a  wife  may,  by  contract  with  her  hus- 
band founded  on  a  just  and  fair  considera- 
tion, relinquish  all  claim  to  dower  to  his 
estate.  And  if  after  his  death  she  holds  on 
to  the  consideration,  equity  will  enforce  the 
contract,  and  she  shall  not  have  dower. 
Lively  v.  Paschal,  35  Ga.  218,  89  Am.  Dec. 
282. 

Under  the  Michigan  statutes  as  to  married 
women,  "  there  is  no  legal  objection  to  an 
arrangement  between  husband  and  wife,  for  a 
fair  consideration,  to  extinguish  her  right  of 
dower.  *  *  *  But  no  court  can  sustain 
such  an  arrangement  unless  it  is  a  fair  and 
voluntary  one.  If  a  wife  is  defrauded,  or  im- 
properly persuaded  into  such  an  arrangement 
by  any  fraud  or  device  of  her  husband,  she  is 
entitled  to  full  and  adequate  redress;  and  if 
difficulties  are  raised  in  securing  it,  he  or  his 
estate,  inasmuch  as  his  heirs  or  devisees  can- 
not be  regarded  as  bona  fide  purchasers,  must 
bear  the  risks."  Wright  v.  Wright,  79  Mich. 
527.  See  also  Randall  v.  Randall,  37  Mich. 
563;  Rhoades  v.  Davis,  51  Mich.  306. 


2.  Deed  of  Separation.  —  Stephenson  v.  Os- 
borne, 41  Miss.  119,  90  Am.  Dec.  358;  Watkins 
v.  Watkins.  7  Yerg.  (Tenn.)  283.  See  also 
Shelton  v.  Shelton,  20  S.  Car.  560. 

Must  Account  for  the  Property  Conveyed  to 
Her.  —  A  deed  of  separation  between  husband 
and  wife,  and  settlement  of  property  by  the 
husband  on  the  wife  during  coverture,  acted 
on  by  all  parties  until  the  husband's  death,  is 
void  at  the  election  of  the  wife;  but  if  she 
elect  to  avoid  the  settlement  it  becomes  void 
as  to  the  husband,  and  she  must  account  for 
the  property  conveyed  which  was  not  ex- 
pended for  her  support  and  maintenance  dur- 
ing the  coverture.  Chaney  v.  Bryan,  15  Lea 
(Tenn.)  589. 

3.  Garbut  v.  Bowling,  81  Mo.  214;  Hutton 
v.  Hutton,  3  Pa.  St.  100;  Dillinger's  Appeal, 
35  Pa.  St.  357;  Hitner's  Appeal,  54  Pa.  St.  no. 
See  also  McKee  v.  Reynolds,  25  Iowa  578, 
explaining  Blake  v.  Blake,  7  Iowa  46;  Scott's 
Estate,  147  Pa.  St.  110.  And  see  the  title 
Separation,  Deeds  of. 

Seal  and  Acknowledgment  Necessary.  —  An 
agreement  between  husband  and  wife  to  live 
separate,  each  to  take  their  own  property,  and 
neither  to  claim  anything  from  the  other, 
which  is  not  under  seal,  nor  acknowledged 
separately  by  the  wife,  will  not  bar  her  dower 
in  her  husband's  lands.  Walsh  v.  Kelly,  34 
Pa.  St.  84. 

4.  Joinder  of  the  "Wife  —  United  States.  —  Cox 
v.  Wilder,  2  Dill.  (U.  S.)  45;  Dundas  v.  Hitch- 
cock, 12  How.  (U.  S.)  256. 

Arkansas.  —  Meyer  v.  Gossett,  38  Ark.  377; 
Smith  v.  Howell,  53  Ark.  279;  Hewitt  v.  Cox, 
55  Ark.  225. 

Georgia.  —  Davis  v.  McDonald,  42  Ga.  205. 

Illinois.  —  Sisk  v.  Smith,  6  111.  503;  Blain  v. 
Harrison,  11  111.  384;  Gove  v.  Cather,  23  111. 
634,  76  Am.  Dec.  711;  Nicoll  v.  Ogden,  29  III. 
323,  81  Am.  Dec.  311 ;  Nicholl  v.  Miller,  37  111. 
388;  Atkin  v.  Merrell,  39  111.  62;  Taylor  v. 
Lawrence,  14S  111.  388.  See  also  Russell  v. 
Rumsey,  35  111.  362. 

Indiana.  —  Davis  v.  Bartholomew,  3  Ind. 
485- 

Iowa.  —  O'l-crrall  v.  Simplot,  4  Ioiva  381; 
Sturdevant  v.  Norris,  30  Iowa  65;  McDaniel 
v.  Large,  55  Iowa  312. 

Maine.  —  Usher  v.  Richardson,  29  Me.  415. 

Maryland.  —  Grove  v.  Todd,  41  Md.  633,  20 
Am.  Rep.  76;  Chase's  Case,  1  Bland  (Md.) 
231.  17  Am.  Dec.  277. 

Massachusetts.  —  Tasker  v.  Bartlett,  5  Cush. 
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By  Wife's  Release. 


Powor  of  Attorney.  —  Generally  the  wife  must  execute  the  release  of  her  dower 


(Mass.)  (v).  See  also  Raymond  v.  Holden,  2 
Cush.  (Mass.)  204. 

1 '  \igan. — Grand  Rapids  Fifth  Nat.  Bank 
v.  Pierce,  (Mich.  1898)  75  N.  W.  Rep.  1058. 

Missouri.  —  Lindell  v.  McNair,  4  Mo.  380. 
See  also  McDaniel  v.  Priest,  12  Mo.  544;  Grady 
v.  McCorkle,  57  Mo.  172,  17  Am.  Rep.  676. 

New  York.  —  Elmendorf  v.  Lockwood,  57  N. 
Y.  323;  Day  v.  West,  2  Edw.  Ch.  (N.  Y.)  592; 
New  York  L.  Ins.  Co.  v.  Mayer,  14  Daly  (N. 
Y.)  318,  affirmed  108  N.  Y.  655;  Reynolds  v. 
Reynolds,  24  Wend.  (N.  Y.)  193;  Ford  v. 
Knapp,  31  Hun  (N.  Y.)  522;  Crain  v.  Cavana, 
36  Rarb.  (N.  Y.)  410;  Wronkow  v.  Oakley,  64 
Hun  (N.  Y.)  217. 

Ohio.  —  Conover  v.  Porter,  14  Ohio  St.  450; 
Gregory  v.  Gregory,  16  Ohio  St.  560. 

Tennessee.  —  Montgomery  v.  Hobson,  Meigs 
(Tenn.)  437;  Atwater  v.  Butler,  9  Baxt. 
(Tenn.)  299. 

Virginia.  —  Miller  v.  Crawford,  32  Gratt. 
(Va.)  277. 

See  also  Wilber  v.  Wilber,  52  Wis.  298.  And 
see  the  title  Deeds,  vol.  9,  p.  110  et  seq. 

Compliance  with  Substantial  Requisites.  —  All 
the  substantial  requisites  of  the  statute  must 
be  complied  with  in  taking  a  relinquishment 
of  dower.  Raverty  v.  Fridge,  3  McLean  (U. 
S.)  230;  Owen  v.  Paul,  16  Ala.  130.  See  also 
Tubbs  v.  Gatewood,  26  Ark.  128;  Stidham  v. 
Matthews,  29  Ark.  650. 

Parol  Release  Invalid.  —  Not  even  inchoate 
dower  can  be  released  by  parol.  Davis  v. 
Davis,  61  Me.  395. 

Seal  Necessary.  —  An  unsealed  instrument  in 
form  of  a  deed  of  conveyance  of  land,  signed 
by  husband  and  wife,  though  containing  a 
formal  relinquishment  of  her  dower,  is  no  bar 
to  a  suit  brought  by  her  to  recover  dower. 
Manning  v.  Laboree,  33  Me.  343. 

Wife  Must  Execute.  —  To  pass  the  title  or 
dower  right  of  a  feme  covert  in  land,  the  deed 
must  be  sealed  and  delivered  by  her,  as  well 
as  by  her  husband;  a  certificate  of  heracknowl- 
edgment  on  the  husband's  deed,  which  she 
has  not  in  fact  executed,  is  of  no  avail. 
Brown  v.  Starke,  3  Dana  (Ky.)  316. 

Court  Cannot  Make  Wife  Release.  ■ —  The  wife 
cannot  be  compelled  by  the  court  to  release 
her  dower  in  lands  which  the  husband  has 
contracted  to  sell.  Weed  v.  Terry,  2  Dougl. 
(Mich.)  344,  45  Am.  Dec.  257;  Richmond  v. 
Robinson,  12  Mich.  193;  Wiswall  v.  Hall,  3 
Paige  (N.  Y.)  314. 

And  in  Forrest  v.  Forrest,  6  Duer  (N.  Y.) 
102,  it  was  held  that  the  court  had  no  power  to 
make  the  wife's  release  of  dower  a  condition 
of  granting  a  divorce,  or  to  enforce  such 
release  upon  her  peremptorily.  See  also  Crain 
v.  Cavana,  36  Barb.  (N.  Y.)  410. 

Apt  Words  of  Release  Necessary.  —  "  The  rule 
of  law  appears  to  me  plain,  that  the  wife  can- 
not release  her  dower  except  there  be  apt 
words  to  express  such  intention.  Doubtful 
words  ought  never  to  be  construed  to  have 
such  an  effect."  Hall  v.  Savage,  4  Mason 
(U.  S.)  273.  To  the  same  effect  are  Powell  v. 
Monson,  etc.,  Mfg.  Co.,  3  Mason  (U.  S.)  347; 
Davis  v.  Bartholomew,  3  Ind.  485;  Stevens  v. 
Owen,  25  Me.  94;  Lothrop  v.  Foster,  51  Me. 
367;  Leavitt  v.  Lamprey,  13  Pick.  (Mass.)  382, 


23  Am.  Dec.  685;  McFarland  v.  Febigers,  7 
Ohio  (pt.  1)  194,  28  Am.  Dec.  632;  Carter  v. 
Goodin,  3  Ohio  St.  75. 

Need  Not  Release  Dower  Eo  Nomine.  —  "  The 
general  question  as  to  what  acts  of  the  wife 
shall  be  sufficient  by  our  laws  to  bar  her  claim 
of  dower  has  been  frequently  considered  by 
this  court,  and  is  well  settled.  She  must  not 
only  join  with  her  husband  in  a  deed  of  convey- 
ance of  the  land  by  executing  the  deed,  the 
conveyance  being  made  by  him,  but  the  deed 
must  contain  apt  words  of  grant  or  release  on 
her  part;  and  if  it  does  it  will  bar  her  right  of 
dower,  although  she  had  no  vested  title  in  the 
land  at  the  time  of  the  conveyance  and  no  title 
passed  from  her  to  the  grantee.  The  grant  or 
release  of  the  wife  operates  by  way  of  estoppel 
or  extinguishment  of  her  right,  so  as  to  bar 
any  future  claim  of  dower  which  may  accrue 
to  her  after  the  death  of  her  husband.  The 
usual  form  is  for  the  wife  simply  to  relinquish 
or  release  her  right  of  dower,  but  words  of 
grant  are  equally  efficacious  and  proper  to  bar 
her  right,  for  in  neither  case  does  her  deed 
pass  any  title  to  the  estate.  So  it  is  not 
necessary  that  she  should  release  or  grant  Iter 
right  of  dower  eo  nomine;  any  other  words 
showing  an  intention  on  her  part  to  relinquish 
her  dower  will  be  sufficient.  And  if  she  joins 
her  husband  in  the  sale,  and  undertakes  to 
convey  the  land  jointly  with  him,  this  gener- 
ally would  be  a  sufficient  indication  of  her  in- 
tention to  exclude  herself  from  any  claim  of 
dower."  Learned  v.  Cutler,  18  Pick.  (Mass.) 
9.  To  the  same  effect  are  Edwards  v.  Sul- 
livan, 20  Iowa  502;  Gillilan  v.  Swift,  14  Hun 
(N.  Y.)  574;  Smith  v.  Handy,  i5  Ohio  192; 
Daly  v.  Willis,  5  Lea  (Tenn.)  100. 

Wife's  Name  Must  Appear  in  Body  of  the  Deed. 
—  Where,  to  a  conveyance  of  land  by  a  hus- 
band, the  wife  affixes  her  signature  and  seal, 
her  name  not  being  otherwise  mentioned  in 
the  deed,  it  was  held  that  she  had  not  thereby 
barred  herself  of  her  right  to  dower.  Catlin 
v.  Ware,  9  Mass.  218,  6  Am.  Dec.  56.  To  the 
same  effect  are  Cox  v.  Wells,  7  Blackf.  (Ind.) 
410,  43  Am.  Dec.  98;  Fletcher  v.  Andrews,  5 
Bush  (Ky.)  561;  Prather  v.  McDowell,  8  Bush 
(Ky.)  46.  But  see  Johnson  v.  Montgomery,  51 
111.  185;  Burge  v.  Smith,  27  N.  H.  332. 

Wife's  Name  Need  Not  Appear  in  the  Granting 
Clause.  —  If  the  wife  joins  in  that  part  of  the 
body  of  the  deed  conveying  her  dower  interest, 
and  uses  apt  words  to  convey  such  interest, 
that  is  a  compliance  with  the  statute.  It  is 
not  necessary  that  her  name  should  appear  in 
the  clause  granting  title.  Davis  v.  Jenkins,  93 
Ky.  353,  40  Am.  St.  Rep.  197.  See  also  Carr 
v.  Williams,  10  Ohio  305,  36  Am.  Dec.  87. 

Consideration  for  Release.  —  "A  wife  may  re- 
quire a  consideration  inuring  to  her  only  as  a 
condition  on  which  she  will  renounce  her  right 
to  dower,  or  she  may  renounce  without  such 
consideration,  on  a  consideration  moving  to 
her  husband  only."  Bailey  v.  Litten,  52  Ala. 
282.  And  see  the  title  Consideration,  vol.  6,  p. 
732. 

Courts  Will  Relieve  Against  Release  Obtained 
by  Fraud.  —  "  If  there  has  been  fraud  or  impo- 
sition on  the  wife,  in  the  relinquishment  of 
her  dower,  the  courts  should  be  open  to  her 
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herself,  and  cannot  release  it  by  power  of  attorney.1 

Land  Wrongly  Described.  —  If  the  deed  describes  land  other  than  that  intended 
to  be  conveyed,  and  the  wife  executes  and  acknowledges  the  deed  before  the 
mistake  is  corrected,  she  relinquishes  her  dower  in  the  lands  described  in  the 
deed,  and  in  none  other;  and  although  she  may  have  agreed  to  relinquish  it 
in  another  tract,  and  she  may  have  supposed  she  was  doing  so,  yet  if  she  has 
not  done  so  the  court  has  no  power  of  compelling  her.  Her  agreement  does 
not  bind  her,  and  the  court  cannot  take  her  relinquishment  of  dower  in  one 
tract  and  apply  it  to  another  in  which  she  has  never  relinquished.2  In  order 
to  reform  a  deed  conveying  the  wrong  land  as  against  the  wife,  the  mistake 
should  be  shown  by  clear  and  satisfactory  evidence  to  be  her  mistake  as  well 
as  that  of  her  husband.3 

Cannot  Release  by  a  Separate  Deed.  —  A  release  of  dower  by  a  feme  covert  whose 
husband  does  not  join  in  the  deed  is  void,  though  the  deed  be  executed  and 
acknowledged  by  the  wife  in  due  form.4    And  even  though  the  husband  has 


whenever  she  may  choose  to  apply  for  redress. 
But  where  she  consented  to  a  bona  fide  sale, 
and  went  before  a  magistrate  to  acknowledge 
the  deed  and  relinquish  her  dower,  and  the 
magistrate  certifies  that  she  duly  acknowl- 
edged it,  relinquishing  her  dower,  it  should  be 
held  sufficient."  Raverty  v.  Fridge,  3  McLean 
(U.  S.)  230. 

Deed  Executed  in  Blank  Does  Not  Release.  —  In 

Burns  v.  Lynde,  6  Allen  (Mass.)  305,  a  wife 
having  an  inchoate  right  of  dower  was  allowed 
to  maintain  a  suit  in  equity  to  set  aside  a  deed 
purporting  to  release  dower,  which  had  been 
executed  by  her  in  blank  and  afterwards  filled 
up,  and  a  decree  was  made  for  a  reconveyance 
to  her  of  the  right  of  dower  by  the  grantee  in 
the  deed.  To  the  same  effect  are  Drury  v. 
Foster,  2  Wall.  (U.  S.)  24;  Conover  v.  Porter,  14 
Ohio  St.  450. 

As  to  the  Necessity  for  Acknowledgment,  the 
manner  in  which  an  acknowledgment  is  to  be 
taken,  and  what  the  certificate  of  acknowledg- 
ment should  contain,  see: 

United  States.  —  Bottomly  v.  Spencer,  36 
Fed.  Rep.  732. 

Arkansas.  —  Elliott  v.  Pearce,  20  Ark.  508; 
Russell  v.  Umphlet,  27  Ark.  339;  Stidham  v. 
Matthews,  29  Ark.  650. 

Illinois.  —  Mason  v.  Brock,  12  111.  273,  52 
Am.  Dec.  490;  Gove  v.  Cather,  23  111.  634,  76 
Am.  Dec.  711;  Bute  v.  Kneale,  109  111.  653. 

Indiana. — Jordan  v.  Corey.  2  Ind.  385,  52 
Am.  Dec.  516;  Clark  v.  Redman,  1  Blackf. 
(Ind.)  379. 

Michigan.  —  Sibley  v.  Johnson,  I  Mich.  380; 
Barstow  v.  Smith,  Walk.  (Mich.)  394. 

Missouri.  —  Rogers  v.  Woody,  23  Mo.  548. 

New  Jersey.  —  Sheppard  v.  Wardell,  I  N.  J. 
L.  516. 

Ohio.  — Brown  v.  Farran,  3  Ohio  142;  Con- 
nell  v.  Council,  6  Ohio  353. 

Oregon.  —  Moore  v.  Thomas,  I  Oregon  20T. 

Pennsylvania.  —  Kirk  v.  Dean,  2  Binn.  (Pa.) 
341;  Thompson  v.  Marrow,  5  S.  &  R.  (Pa.)  289, 
9  Am.  Dec.  358. 

South  Carolina.  —  Townsend  v.  Brown,  16  S. 
Car.  91. 

West  Virginia,  —  Jarrell  v.  French,  43  W. 
Va.  456.  citing  5  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  912,  913. 

And  see  the  title  Acknowledgments,  vol. 
I,  p.  512  et  sea. 


Acknowledgment  of  Husband  and  Wife  Need 
Not  Be  Simultaneous. —  In  order  to  the  valid 
execution  of  a  deed  of  conveyance,  so  as  to 
bar  the  wife's  right  of  dower  in  the  premises 
conveyed,  under  the  Act  of  February  24,  1820 
(2  Chase  1 139),  it  is  not  necessary  that  the 
acknowledgment  of  husband  and  wife  be 
jointly  and  simultaneously  taken.  A  separate 
acknowledgment  of  the  husband  one  day,  and 
a  separate  acknowledgment  of  the  wife  on  a 
subsequent  day,  are  sufficient.  Williams  v. 
Robson,  6  Ohio  St.  510;  Newell  v.  Anderson, 
7  Ohio  St.  12. 

And  the  wife  may  execute  the  deed,  in  order 
to  bar  her  claim  of  dower,  at  a  time  many  days 
subsequent  to  that  at  which  the  husband  exe- 
cuted it.    Frost  v.  Deering,  21  Me.  156. 

1.  Lewis  v.  Coxe,  5  Harr.  (Del.)  401.  See 
also  Dawson  v.  Shirley,  6  Blackf.  (Ind.)  531; 
Steele  v.  Lewis,  I  T.  B.  Mon.  (Ky.)48;  Wron- 
kow  v.  Oakley,  64  Hun  (N.  Y.)  217,  citing  5 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  914. 

Under  the  Illinois  Statute  of  1869,  p.  359,  §  1, 
when  the  wife  joins  her  husband  in  the  execu- 
tion of  a  power  of  attorney,  for  the' express 
purpose  of  relinquishing  her  dower,  and  a 
conveyance  of  the  land  is  made  by  the  person 
having  such  power,  such  conveyance  is  effect- 
ual to  bar  any  right  of  dower  the  wife  may 
have  in  the  lands  in  question.  Hull  v. 
Glover,  126  111.  122. 

Under  the  New  York  Statute  (Laws  1878,  c.  300) 
the  wife  can  execute  a  power  of  attorney,  and 
in  executing  such  power  can  appoint  her  hus- 
band her  agent  or  attorney  in  fact,  and  by 
virtue  of  such  power  of  attorney  the  husband 
can  release  the  wife's  inchoate  right  of  dowrr. 
Wronkow  v.  Oakley,  133  N.  Y.  505,  28  Am. 
St.  Rep.  661,  reversing  64  Hun  (N.  Y.)  217. 

2.  Martin  v.  Hargardine,  46  111.  322;  Daven- 
port v.  Sovil,  6  Ohio  St.  459. 

3.  Siebcn  v.  Franks.  52  Iowa  042. 

4.  Husband  Must  Join.  —  Moore  v.  Tisdale,  $ 
B.  Mon.  (Ky.)  352;  Shaw  v.  Russ,  14  Me.  432; 
Willing  v.  Peters,  7  Pa.  St.  287;  Ulp  v.  Camp- 
bell, 19  Pa.  St.  361.  Compare  Gordon  v.  Hay- 
wood, 2  N.  H.  405. 

The  Maine  statute  of  1821,  c.  40,  §  6,  under 
which  a  married  woman  might  relinquish  her 
right  of  dower  by  "  deed,  under  her  hand  and 
seal,"  gave  no  efficacy  to  her  deed  unless  the 
husband  joined  in  its  execution.  Thus  a  re- 
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previously  conveyed  the  land,  she  cannot  release  her  dower  in  a  deed  made  by 
herself  alone.1  But  it  is  not  necessary  that  the  release  of  dower  should  occur 
simultaneously  with  the  conveyance  of  the  fee.  Such  interest  may  be  after- 
ward and  during  coverture  released  by  the  joint  deed  of  the  husband  and  wife.8 

Husband  Must  Convey  His  Own  interest.  —  And  it  has  been  held  that  the  husband 
cannot  join  the  wife  and  convey  her  interest  in  his  real  estate  unless  his  interest 
passes  at  the  same  time  or  has  been  previously  divested. :{ 

Joinder  in  an  inoperative  Deed.  —  When  a  conveyance  of  the  husband  in  which 
the  wife  joins  is  set  aside  as  being  fraudulent  as  to  creditors,  this  will  result 
in  reviving  the  wife's  right  of  dower,  for  the  deed  of  the  husband  being  void, 
there  is  no  estate  left  in  the  grantee  upon  which  the  relinquishment  of  dower 
can  operate;  hence  the  wife  is  restored  to  her  former  rights.4  If  the  wife 
releases  her  claim  to  dower  by  joining  with  her  husband  in  a  conveyance,  and 
the  grantee  recovers  back  the  purchase  money  because  of  a  defect  in  the  title, 


lease  of  dower  by  a  married  woman,  executed 
while  that  statute  was  in  force,  and  in  which 
the  husband  did  not  join,  though  indorsed 
upon  his  conveyance,  and  alleged  to  be  in  con- 
sideration of  the  sum  mentioned  in  the  con- 
veyance as  the  price  paid  by  the  grantee  to  the 
husband  for  the  land,  constitutes  no  bar  to  her 
claim  of  dower.    French  v.  Peters,  33  Me.  396. 

Joining  with  Husband's  Attorney  in  Fact.  —  A 
feme  covert's  execution  of  a  deed  in  conjunc- 
tion with  the  attorney  in  fact  of  her  husband 
is  valid  and  obligatory  upon  her.  Glenn  v. 
U.  S.  Bank,  8  Ohio  72,  31  Am.  Dec.  429.  And 
see  the  dictum  of  Parsons,  C.  J.,  in  Fowler  v. 
Shearer,  7  Mass.  21. 

Second  Husband  Must  Join  to  Release  Dower  in 
Land  of  First  Husband.  —  When  a  widow  remar- 
ries, the  second  husband  must  join  in  her 
release  of  dower  in  her  first  husband's  land. 
Osborn  v.  Horine,  ig  111.  124. 

Insane  Husband's  Joinder  Inoperative.  —  "  The 
legislature  has  provided  but  one  mode  whereby 
a  married  woman  may  relinquish  her  dower  in 
the  real  estate  of  her  husband,  and  that  is  '  by 
their  joint  deed,  acknowledged  and  certified,' 
etc.  1  Rev.  Stat.  1879,  §§  009.  2I97-  But  as 
the  deed  of  a  non-sane  man,  executed  after 
his  being  put  in  ward,  is  conclusively  pre- 
sumed to  be  void,  *  *  *  it  can  but  follow 
that  the  plaintiff  never  relinquished  her  dower 
in  the  land  sold  by  her  husband's  guardian,  for 
the  self-evident  reason  that  the  instrument 
which  her  husband  went  through  the  dumb 
show  of  signing,  and  which  she  signed  also, 
was  not  and  could  not  be  his  act,  deed,  or  con- 
veyance, never,  so  far  as  his  execution  of  it 
was  concerned,  having  had  any  '  legal  exist- 
ence or  vitality.'  "  Rannells  v.  Gerner,  80 
Mo.  474,  reversing  g  Mo.  App.  506. 

1.  Subsequent  Separate  Release  No  Bar.  —  Shaw 
v.  Russ,  14  Me.  432  [reviewing  and  discussing' 
Fowler  v.  Shearer,  7  Mass.  14;  Stearns  v. 
Swift,  8  Pick.  (Mass.)  532;  Powell  v.  Monson, 
etc.,  Mfg.  Co.,  3  Mason  (U.  S.)  347]:  Page  v. 
Page,  6  Cush.  (Mass.)  196,  explaining-  Stearns 
v.  Swift,  8  Pick.  (Mass.)  532. 

2.  Subsequent  Joint  Release  Will  Bar.  —  Rob- 
bins  v.  Kinzie,  45  111.  354;  Page  v.  Page,  6 
Cush.  (Mass.)  196. 

3.  Interest  of  Both  Husband  and  Wife  Must  Be 
Conveyed.  —  McCormickz\  Hunter,  50  Ind.  186. 

4.  Deed  Avoided  for  Fraud —  United  States.  — 
Cox  v.  Wilder,  2  Dill.  (U.  S.)  45. 

Alabama.  —  Humes  v.  Scruggs,  64  Ala.  40. 


Illinois.  —  Summers  v.  Babb,  13  111.  483. 
See  also  Hoppin  v.  Hoppin,  96  111.  265. 

Indiana.  —  Mattill  v.  Baas,  89  Ind.  220. 

Kentucky.  —  Lowry  v.  Fisher,  2  Bush  (Ky.) 
70,  92  Am.  Dec.  475;  Dugan  v.  Massey,  6 
Bush  (Ky.)  81. 

Maine.  —  Richardson  v.  Wyman,  62  Me. 
280,  16  Am.  Rep.  459. 

Massachusetts.  —  Robinson  v.  Bates,  3  Met. 
(Mass.)  40. 

Missouri.  —  Bohannon  v.  Combs,  97  Mo. 
446,  10  Am.  St.  Rep.  328. 

New  York.  —  Malloney  v.  Horan,  49  N.  Y. 
in,  reversing 53  Barb.  (N.  Y.)2g,  distinguishing 
Manhattan  Co.  v.  Evertson,  6  Paige  (N.  Y.) 
457,  disapproving  Meyer  v.  Mohr,  I  Robt.  (N. 
Y.)  333;  Hinchliffe  v.  Shea,  103  N.  Y.  153,  re- 
versing 34  Hun  (N.  Y.)  365;  Hammond  v. 
Pennock,  61  N.  Y.  145;  People  v.  Knicker- 
bocker L.  Ins.  Co.,  66  How.  Pr.  (N.  Y.  Supreme 
Ct.)  115. 

Ohio.  —  Woodworth  v.  Paige,  5  Ohio  St.  70; 
Ridgway  v.  Masting,  23  Ohio  St.  294,  13  Am. 
Rep.  251.  See  also  Miller  v.  Wilson,  15  Ohio 
108. 

Wisconsin.  —  Munger  v.  Perkins,  62  Wis. 

499. 

See  also  Upper  Canada  Bank  v.  Thomas, 
2  U.  C.  Err.  &  App.  502;  Horton  v.  Kelly,  40 
Minn.  193;  Blanton  v.  Taylor,  Gilmer  (Va.)  209. 

Not  Estopped  as  Against  Grantee.  —  Where  a 
deed  in  which  the  wife  joined  has  been  set 
aside  as  fraudulent  at  the  instance  of  credit- 
ors, the  surviving  wife  is  not  estopped  by  her 
relinquishment  of  dower  in  the  fraudulent  con- 
veyance, as  against  the  grantee  in  that  deed. 
Locket  v.  James,  8  Bush  (Ky.)  28,  distinguish, 
ing  Cantrill  v.  Risk,  7  Bush  (Ky.)  160. 

The  Massachusetts  Statute  of  1805,  c.  90,  §  5, 
bars  dower  in  estates  fraudulently  conveyed 
by  a  husband,  and  to  which  the  wife  had  re- 
linquished her  right  of  dower,  in  cases  where 
the  conveyance  s  avoided  after  the  death  of 
the  husband.  Robinson  v.  Bates,  3  Met. 
(Mass.)  40. 

Settlement  Made  for  Widow's  Release  Set  Aside. 

—  Where  a  woman  who  is  entitled  to  dower 
in  lands  surrenders  her  claims  to  dower,  in 
part  satisfaction  of  a  claim  asserted  against  an 
estate  of  which  she  is  the  administratrix,  and 
the  settlement  is  afterwards  set  aside  at  the 
instance  of  the  creditor,  she  will  be  entitled  to 
her  dower,  or  its  value.  Pinson  v.  Williams, 
23  Miss.  64. 
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the  release  of  dower  thereby  becomes  inoperative  and  does  not  bar  the  wife's 
right  to  dower  in  the  land  after  the  death  of  the  husband.1  But  if  the  hus- 
band and  wife  convey  a  perfect  and  indefeasible  title,  and  such  title  is  subse- 
quently lost  solely  by  the  fault  and  neglect  of  the  grantee,  the  right  of  dower 
is  not  restored.2 

Effect  of  Other  Disabilities  —  Infancy.  —  Since  statutes  enabling  married  women 
to  bar  their  dower  by  joining  in  the  conveyances  of  their  husbands  relieve 
them  from  the  disability  of  coverture  only,  an  infant  feme  covert  is  not  barred 
of  her  dower  though  she  joins  in  her  husband's  conveyance  in  the  statutory 
manner.3 

Insanity.  —  An  insane  wife  cannot  release  her  dower,4  and  the  guardian  of 
an  insane  wife  has  no  authority  to  relinquish  her  dower  in  the  real  estate  of 
her  husband.5 

(2)  After  the  Death  of  the  Husband.  — As  has  already  been  stated  in  this 
title,  the  wife  may,  after  the  death  of  the  husband  and  before  her  dower  is 
assigned,  release  her  dower.6 


1.  Defective  Title.  —  Stinson  v.  Sumner,  9 
Mass.  143,  6  Am.  Dec.  49. 

2.  Title  Lost  by  Fault  of  the  Grantee.  —  Mor- 
ton v.  Noble.  57  111.  176,  11  Am.  Rep.  7. 

3.  Infant  Wife  Cannot  Bar.  —  Oldham  v.  Sale, 
1  B.  Mon.  (Ky.)  76;  Jones  v.  Todd,  2  J.  J. 
Marsh.  (Ky.)  359;  Phillips  v.  Green,  3  A.  K. 
Marsh.  (Ky.)  7,  13  Am.  Dec.  124;  Prewit  v. 
Graves,  5  J.  J.  Marsh.  (Ky.)  115;  Webb  v. 
Hall,  35  Me.  336;  Glenn  v.  Clark,  53  Md.  580; 
Markham  v.  Merrett,  7  How.  (Miss.)  437,  40 
Am.  Dec.  76;  Sherman  v.  Garfield,  1  Den.  (N. 
Y.)  329;  Priest  v.  Cummings,  16  Wend.  (N.  Y.) 
617,  20  Wend.  (N.  Y.  )  339;  Bool  v.  Mix,  17 
Wend.  (N.  Y.)  119,  31  Am.  Dec.  285;  Sandford 
v.  McLean,  3  Paige  (N.  Y.)  117,  23  Am.  Dec. 
773;  Thomas  v.  Gamel,  6  Leigh  (Va.)  9. 

See  also  Youse  v.  Norcum,  12  Mo.  549,  51 
Am.  Dec.  175;  H  ughes  v.  Watson,  10  Ohio  127. 

Wife  Presumed  to  Be  an  Adult.  —  "The  pre- 
sumption is  that  the  feme  coverts  were  of  full 
age  until  the  contrary  is  proved.  It  is  a  matter 
of  defense  if  they  were  under  age."  Battin 
v.  Bigeiow,  1  Pet.  (C.  C.)  452. 

Need  Not  Refund  Purchase  Money.  —  If  a  feme 
covert  relinquish  dower  during  her  infancy, 
she  will  not  be  compelled  to  refund  any  por- 
tion of  the  purchase  money  received  by  her 
husband,  if  she  afterwards  claims  dower. 
Markham  v.  Merrett,  7  How.  (Miss.)  437,  40 
Am.  Dec.  76. 

Maine  Statute.  —  The  Maine  Act  of  1863,  c. 
215,  £  1,  provides  that  "the  release  of  dower 
by  a  married  woman  of  any  age,  now  or  here- 
after made,  by  joining  in  the  deed  of  her  hus- 
band in  the  manner  required  by  law,  shall  be 
valid."    Adams  v.  Palmer,  51  Me.  480. 

4.  Insane  Wife  Cannot  Bar.  —  Ex  p.  Mc- 
Elwain,  29  111.  442. 

5.  Guardian  of  Insane  Wife  Cannot  Bar.  — 
Eslava  v.  Lepretre,  21  Ala.  529,  56  Am.  Dec. 
266. 

6.  Release  by  the  Widow.  —  See  supra,  this 
title,  Nature  and  Incidents  —  Consummate  Dower 
—  Before  Assignment ;  and  see  infra,  this  sec- 
tion, To  Whom  Released. 

Released  in  Statutory  Manner.  —  A  release  of 
dower  after  the  death  of  the  husband,  must  be 
in  the  mode  prescribed  by  statute.  Giles  v. 
Moore,  4  Gray  (Mass.)  600. 

A  widow's  release,  in  Pennsylvania,  need  not 


215 


be  technical  in  form.  It  is  sufficient  if  it  is  in 
substance  a  release.  Gray  v.  McCune,  23  Pa. 
St.  447. 

Fraudulent  Release.  —  A  release  of  the  dower 
right  executed  after  the  husband's  death,  if 
fraudulently  obtained,  will  be  set  aside. 
Miller  v.  Stepper,  32  Mich.  194.  . 

Laches  as  Evidence  of  Release.  —  Where  a 
right  of  dower  accrued  to  a  widow  in  1797,  but 
she  neglected  to  make  any  claim  of  dower  un- 
til the  year  1826,  such  neglect  was  held  to  be 
competent  evidence  to  be  submitted  to  a  jury 
as  proof  of  a  release  of  the  right,  although  she 
married  again  in  1798  and  remained  a  feme 
covert  during  the  residue  of  the  time,  and  had 
resided  out  of  the  state  during  the  whole  time. 
Barnard  v.  Edwards,  4  N.  H.  321. 

An  Unsealed  Agreement  by  a  dowress  (after 
having  recovered  judgment  for  her  dower), 
made  with  the  warrantor  of  the  judgment 
tenant,  that  she  would  receive  a  specified 
sum  yearly  during  life,  in  lieu  of  dower,  will 
not,  after  a  neglect  of  payment,  bar  her  right 
to  recover  possession  by  writ  of  entry.  Sar- 
gent v.  Roberts,  34  Me.  135. 

Right  to  Damages  Barred  by  Release.  —  The 
right  to  damages  is  a  mere  incident  to  the 
right  of  dower,  and  the  latter  right  having 
been  extinguished  by  a  release,  the  right  to 
damages  falls  with  it.  Morrison  v.  Morrison, 
11  111.  App.  605. 

Release  to  a  Tenant  in  Common. — "A  [widow's] 
release  of  dower  in  one  moiety  of  a  farm  will 
not  operate  in  law  as  a  release  of  it  in  the  other 
moiety;  nor  does  a  release  of  it  to  one  tenant 
in  common  for  his  share  operate  in  law  as  a 
release  of  it  to  another  tenant  in  common  who 
has  a  different  share."  White  v.  White,  16 
N.  J.  L.  202. 

Deed  Conveying  Interest  of  Minors.  —  It  seems 
that  a  deed  by  a  guardian,  specially  conveying 
the  interests  of  minors,  does  not  transfer  her 
own  right  of  dower.  Jones  v.  Hollopeter,  10 
S.  &  R.  (Pa.)  326. 

Conveyance  by  Administratrix  Releasing  Dower. 
—  When  a  widow  who  has  qualified  as  the  ad- 
ministratrix of  her  husband  executes  a  deed 
conveying  to  one  to  whom  her  deceased  hus- 
band had  contracted  to  sell  the  land  all  his 
estate  in  such  land,  and  also  her  own  right, 
title,  and  interest,  she  is  barred  of  her  dower. 

Volume  X. 


Barring  and  Defeating  Dower. 


DOWER. 


By  Wife's  Release. 


b.  To  WHOM  RELEASED  —  (i)  Not  to  the  Husband. — A  wife  cannot 
release  her  inchoate  right  of  dower  in  the  real  estate  of  her  husband  by 
executing  a  release  thereof  to  him.1 

(2)  Not  to  a  Stranger.  —  The  wife  cannot,  either  during  coverture  nor  after 
the  death  of  the  husband  and  before  her  dower  is  assigned,  release  her  dower 
to  a  stranger,  but  her  release  must  be  made  to  the  owner  of  the  fee  or  to  some 
one  in  privity  with  the  title.2 

c.  In  Whose  Favor  a  Release  Operates  —  Extinguishment.  —  It  has  been 
said  that  "in  all  cases,  when  the  wife  unites  with  her  husband  in  a  conveyance, 
properly  executed  by  her,  which  is  effectual  and  operative  against  her  husband, 
and  which  is  not  superseded  or  set  aside  as  against  him  or  his  grantee,  her 
right  of  dower  is  forever  barred  and  extinguished,  for  all  purposes  and  as  to 
all  persons."  3 


Such  words  are  broad  enough  to  include  the 
dower  right.  Thomas  v.  Harris,  43  Pa.  St. 
231,  overruling  Shurtz  v.  Thomas,  8  Pa.  St.  359. 

1.  Release  to  Husband  Does  Not  Bar  —  Ala- 
bama. —  Martin  v.  Martin,  22  Ala.  86. 

Arkansas. — Countz  v.  Markling,  30  Ark. 
17;  Pillow  v.  Wade,  31  Ark.  678. 

Iowa.  —  McKee  v.  Reynolds,  26  Iowa  578. 

Maine.  —  Rowe  v.  Hamilton,  3  Me.  63. 

New  York. —  Carson  v.  Murray,  3  Paige  (N. 
Y.)  484;  Graham  v.  Van  Wyck,  14  Barb.  (N. 
Y.)  531;  New  York  L.  Ins.  Co.  v.  Mayer,  14 
Daly  (N.  Y.)  318,  affirming  108  N.  Y.  655; 
Crain  v.  Cavana,  36  Barb.  (N.  Y.)  410; 
Dvvorsky  v.  Arndtstein,  29  N.  Y.  App.  Div.  274; 
Wightman  v.  Schliefer,  (Supreme  Ct.)  45  N. 
Y.  St.  Rep.  698. 

Oregon.  —  House  v.  Fowle,  20  Oregon  163. 

2.  Dower  Cannot  Be  Released  to  a  Stranger  — 
Arkansas.  —  Carnall  v.  Wilson,  21  Ark.  62,  76 
Am.  Dec.  351;  Stidham  v.  Matthews,  29  Ark. 
650. 

Illinois.  —  Blain  v.  Harrison,  ir  111.  384; 
Summers  v.  Babb,  13  111.  483;  Bailey  v.  West, 
41  111.  290;  Robbins  v.  Kinzie,  45  111.  354,  cited 
in  Chicago  Dock  Co.  v.  Kinzie,  49  111.  289; 
La  Framboise  v.  Grow,  56  111.  197;  Hull  v. 
Glover,  126  111.  122;  Hart  v.  Burch,  130  III. 
426;  Heisen  v.  Heisen,  145  111.  658;  Petefish 
v.  Buck,  56  111.  App.  149. 

Maine.  —  Harriman  v.  Gray,  49  Me.  537. 

Maryland.  —  Reiff  v.  Horst,  55  Md.  42. 

Massachusetts.  —  Pixley  v.  Bennett,  II  Mass. 
298;  Robinson  v.  Bates,  3  Met.  (Mass.)  40. 

New  York.  —  Marvin  v.  Smith,  46  N.  Y.  571 ; 
Malloney  v.  Horan,  49  N.  Y.  m,  reversing  53 
Barb.  (N.  Y.)  29;  Merchants'  Bank  v.  Thom- 
son, 55  N.  Y.  7. 

Ohio.  —  Kitzmiller  v.  Van  Rensselaer,  10 
Ohio  St.  63. 

See  also  Gray  v.  McCune,  23  Pa.  St.  447. 

Releasee  Need  Not  Be  Invested  with  Fee.  — 
"We  have  no  hesitation  in  saying  that  a  pur- 
chaser of  the  fee.  although  his  contract  is  un- 
executed, is  in  such  privity  to  the  estate  as 
will  enable  him  to  receive  a  release  of  the  right 
of  dower  from  the  widow.  *  *  *  In  the 
case  of  Bailey  v.  West,  41  111.  290,  it  was  held 
that  an  owner  in  equity  held  such  a  title  as 
enabled  him  to  take  a  release  of  the  right  of 
the  widow  to  dower;  and  in  the  case  of  Rob- 
bins  v.  Kinzie,  45  111.  354,  it  was  held  that  a 
grantor  of  the  fee,  by  a  conveyance  with  cove- 
nants of  warranty,  was  such  a  privy  as  was 
capable  of  receiving  such  a  release;  and  in 


this  latter  case  it  was  said  that  a  tenant  of  the 
freehold,  in  fact  or  in  law,  was  capable,  with- 
out  privity  to  the  fee,  to  receive  such  a  re- 
lease. And  the  authorities  announce  the  rule 
that  he  who  holds  but  a  freehold  estate  may 
receive  a  release.  In  Coke's  Litt.,  §  447,  it  is 
said  that  in  some  cases  a  release  of  a  right  to 
a  person  who  has  neither  a  freehold  in  deed 
nor  in  law  is  good  and  valid;  and,  as  an  ex- 
ample, it  is  said  a  demandant  may  release  to 
the  vouchee,  and  yet  he  has  nothing  in  the 
land.  And  the  rule  is  too  broadly  stated  in 
Blain  v.  Harrison,  11  111.  384,  and  Summers  v. 
Babb,  13  111.  483,  if  it  was  intended  to  hold 
that  the  right  of  dower  can  only  be  released  to 
the  owner  of  the  fee.  If  it  was  intended  to  hold 
that  it  might  be  released  so  as  to  unite  with 
the  fee,  or  those  holding  under  the  same  title 
and  in  privity  with  the  fee,  then  it  is  correct. 
A  valid  release  ol  dower  to  either  the  tenant 
for  life,  or  to  the  remainderman  or  reversioner, 
may  undoubtedly  be  made.  And  we  have 
seen  that  it  may  be  made  to  the  equitable 
owner.  So,  it  will  be  observed,  it  is  not  indis- 
pensable that  the  releasee  should  be  invested 
with  the  fee."  Chicago  Dock  Co.  v.  Kinzie^ 
49  111.  289.  See  also  Elmendorf  v.  Lockwood, 
57  N.  Y.  323. 

3.  Release  Extinguishes  Dower.  —  /VrEarl,  C, 
in  Elmendorf  v.  Lockwood,  57  N.  Y.  322.  To 
the  same  effect  are:  McKee  v.  Brown,  43  111. 
130;  Frey  v.  Boylan,  23  N.  J.  Eq.  90;  Den 
Johnson,  18  N.  J.  L.  87;  Boorum  v.  Tucker, 
51  N.  J.  Eq.  135,  affirmed  52  N.  J.  Eq.  587- 
Hoogland  v.  Watt,  2  Sandf.  Ch.  (N.  Y.)  148. 

View  Explained.  —  "This  case  [McKee  v. 
Brown,  43  111.  130]  decides  that  a  release  ac- 
companying the  husband's  conveyance  abso- 
lutely extinguishes  dower,  so  long  as  that 
conveyance  remains  in  force,  as,  for  example, 
is  not  canceled  or  set  aside.  Put  the  case  in 
this  form:  Suppose  that  a  husband  makes  a 
conveyance  with  intent  to  defraud  his  credit- 
ors,- and  his  wife  unites  with  him,  and  that 
the  creditors  take  no  proceedings  to  set  the 
conveyance  aside.  A  stranger  in  possession 
can,  under  these  circumstances,  make  a  suc- 
cessful defense  against  the  widow's  claim  for 
dower.  The  real  point  in  all  such  cases  as 
Malloney  v.  Horan,  49  N.  Y.  jii;  Robinson  v. 
Bates,  3  Met.  (Mass.)4o;  Wood  worth  v.  Paige, 
5  Ohio  St.  70,  is  this:  The  husband  and  wife 
having  united  in  a  conveyance  which  is  fraud- 
ulent as  to  creditors,  and  that  conveyance 
having  been  set  aside  as  to  the  husband,  the 
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Estoppel.  —  But  the  view  has  been  taken  that  the  wife's  release,  instead  of 
being  an  utter  extinguishment  of  the  right  of  dower,  operates  against  the 
releasor  by  estoppel  only,  and,  therefore,  in  favor  of  those  only  who  are  parties, 
or  privies  to  the  release.1 

DOWN.  —  See  note  2. 

DOWRY.  (See  generally  the  titles  COMMUNITY  PROPERTY,  vol.  6,  p.  293 ; 
Husband  and  Wife;  Marriage  Settlements;  Separate  Property  of 
MARRIED  WOMEN.)  —  In  the  civil  law  and  that  of  Louisiana,  dowry  is  "the 
effects  which  the  wife  brings  to  the  husband  to  support  the  expenses  of 
marriage."  3 

DR.  — See  note  4. 


conveyance  as  to  the  wife's  right  of  dower  be- 
came a  release  to  a  stranger  to  the  title;  in 
other  words,  the  releasee  had  no  interest  ex- 
cept that  which  he  derived  from  the  wife. 
The  act  of  setting  the  husband's  conveyance 
aside  on  the  ground  of  fraud  made  that  void 
from  the  beginning,  so  that  the  wife's  release 
could  not  be  affirmed  to  be  made  to  a  person 
having  an  estate  in  the  land.  The  decisions 
just  referred  to  all  rest  upon  Pixley  v.  Bennett, 
11  Mass.  298,  where  the  sole  point  was  that  a 
wife  could  not  release  her  dower  to  a  stranger 
to  the  title.  There  is  no  case  opposed  to  Mc- 
Kee  v.  Brown,  43  111.  130,  where  the  title  still 
continues  in  the  grantee  undisturbed." 
Elmendorf  v.  Lockwood,  57  N.  Y.  322. 

Illustration.  —  "The  case  of  Hoogland  v. 
Watt,  2  Sandf.  Ch.  (N.  Y.)  148,  is  an  authority 
directly  in  point,  sustaining  the  conclusion  I 
have  reached.  In  that  case  W.,  being  seized 
of  lands  subject  to  a  mortgage  which  had  not 
been  executed  by  his  wife,  conveyed  them  to 
D.,  his  wife  joining  him  in  due  form.  D. 
subsequently  reconveyed  them  to  W.,  and  it 
was  held  that  the  wife's  inchoate  right  of 
dower  was  extinguished  by  the  deed  to  D., 
and  was  not  restored,  as  against  the  mortgage, 
by  the  reconveyance,  and  that  she  was  dow- 
able  of  the  equity  of  redemption  only.  If,  in 
that  case,  the  deed  to  D.  could  only  operate  by 
way  of  estoppel,  then  the  mortgagee,  an  entire 
stranger  to  that  deed,  and  in  no  way  in  privity 
with  IX,  could  not  have  had  the  benefit  of  the 
estoppel,  and  the  wife  would  have  been  en- 
titled to  dower  in  the  whole  premises,  instead 
of  the  equity  of  redemption  only;  and  hence 
the  learned  vice-chancellor  must  have  held 
that  her  dower  interest  was  absolutely  ex- 
tinguished by  that  conveyance."  Elmendorf 
v.  Lockwood,  57  N.  Y.  322. 

1.  Release  Only  an  Estoppel.  —  French  v. 
Crosby,  61  Me.  502;  French  t.  Lord,  69  Me. 
537.  See  also  Littlefkld  v.  Crocker,  30  Me. 
192;  Robinson  v.  Bates,  3  Met.  (Mass.)  40; 
Kitzmillcr  v.  Van  Rensselaer,  10  Ohio  St.  63. 

Estoppel  in  Favor  of  Those  Equitably  Entitled 
to  Benefits  of  Release.  —  A  release  of  dower,  in 
a  mortgage  deed,  works  an  estoppel,  not  only 
in  favor  of  the  mortgagee  and  the  direct 
assignees  of  the  mortgage,  but  of  those  who 
become  entitled,  by  equitable  substitution,  to 
its  benefits.  Dearborn  v.  Taylor,  18  N.  H. 
153- 

No  Estoppel  in  Favor  of  a  Stranger.  —  As 
against  the  grantee,  the  wife  is  estopped  by 
her  deed  to  claim  dower,  but  the  estoppel  can- 
not operate  in  favor  of  or  be  claimed  by  a 


stranger  or  third  person  under  whom  the  com- 
plainant does  not  derive  or  claim  title.  Cox  v. 
Wilder,  2  Dill.  (U.  S.)  45. 

2.  Keep  Down  the  Interest.  —  "  The  expres- 
sion of  '  keeping  doivn  interest  '  is  familiar  in 
legal  instruments,  and  means  the  payment  of 
interest  periodically  as  it  becomes  due,  and 
not  the  payment  of  all  arrears  of  interest 
which  may  have  become  due  on  any  security 
from  the  time  when  it  was  executed."  Lord 
Campbell,  C.  J.,  in  Reg.  v.  Hutchinson,  4  EL 
&  Bl.  200,  82  E.  C.  L.  200.  It  was  there  held 
where  a  turnpike  act  directed  that  moneys  re- 
ceived should  be  applied  first  "  in  keeping 
down  the  interest  of  the  principal  moneys," 
and  in  repairing  the  turnpike,  and  "  lastly,  in 
repaying  the  principal  moneys,"  that  the  pay- 
ment of  interest  was  a  legitimate  appropriation 
of  the  funds,  though  the  road  was  out  of  re- 
pair, but  not  so  the  payment  of  the  arrears  of 
interest,  which  must  be  provided  for  in  the 
same  way  as  the  payment  of  the  principal. 

Knock  Down.  —  "  In  common  parlance  and 
in  the  language  of  the  auction  room,  property 
is  understood  to  be  '  struck  off  '  or  '  knocked 
doivn  '  when  the  auctioneer,  by  the  fall  of  his- 
hammer  or  by  any  other  audible  or  visible 
announcement,  signifies  to  the  bidder  that  he 
is  entitled  to  the  property  on  paying  the 
amount  of  his  bid,  according  to  the  terms  of 
the  sale."  Sherwood  v.  Reade,  7  Hirl  (N.  Y.)' 
439.  See  also  the  title  Auctions  and  Auc- 
tioneers, vol.  3,  p.  501. 

3.  Buard  v.  De  Russy,  6  Rob.  (La.)  in; 
Gates  v.  Legendre,  10  Rob.  (La.)  74;  De  Young 
v.  De  Young,  6  La.  Ann.  786. 

Dowry  "  is  that  which  the  wife  gives 
the  husband  on  account  of  marriage,  and  is  a 
sort  of  donation  made  with  a  view  to  his  main- 
tenance and  to  the  support  of  the  marriage." 
Cutter  v.  VVaddingham,  22  Mo.  254. 

4.  Dr.  (See  also  the  title  Abbreviations,. 
vol.  1,  p.  97.) —  In  Jaqua  -'.  Shewalter,  10  Ind. 
App.  234,  it  is  said:  "A  debtor  is  one  who 
owes  a  debt.  The  debt  may  or  may  not  be 
due.  When  an  item  of  account  is  debited,  it 
may  or  may  not  be  due;  and  when  we  speak 
of  the  debit  side  of  an  account,  the  items  may 
or  may  not  be  due.  When  a  statement  of  ac- 
count is  made  out,  using  the  term  Dr.  without 
more,  it  simply  indicates  that  the  person  owes 
the  various  items.  It  does  not  indicate  a  ma- 
tured indebtedness.  The  usual  and  ordinary 
method  of  keeping  books  of  account  is  to  enter 
the  items  chargeable  as  they  are  made,  al- 
though they  may  not  be  due,  or  may  not  ma- 
ture until  a  future  time.    So  the  abbreviation 
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DRAFT.    (Sec  also  OVERDRAFT,  and  the  titles  BILLS  OF  EXCHANGE  AND 

Promissory  Notes,  vol.  4,  p.  65 ;  Checks,  vol.  5,  p.  1028.)  —  I.  A  draft  is 

defined  as  an  order  for  the  payment  of  money  drawn  by  one  person  on  an- 
other.1 11.  The  act  or  fact  of  drawing  money  by  a  depositor  from  the  funds 
of  a  bank.2  III.  An  allowance  to  a  merchant  in  laying  a  duty  when  it  is 
ascertained  by  weight,  to  insure  good  weight  to  him.3 


Dr.  as  used  in  the  heading  does  not  indicate 
an  indebtedness  matured  or  due  and  un- 
paid." 

1.  Wildes  v.  Savage,  I  Story  (U.  S.)  30; 
Bouv.  Law  Diet.,  quoted  in  Prehm  v.  State,  22 
Neb.  676.  This  was  a  case  of  false  pretenses, 
in  which  the  defendant  was  charged  with  ob- 
taining property  by  means  of  five  worlhless 
drafts,  and  the  court  held  that  the  particular 
instrument  introduced  in  evidence  was  not  a 
draft. 

It  is  nomen  generalissimum,  including  all 
such  orders.  Wildes  v.  Savage,  I  Story  (U. 
S.)  22;  Rapalje  and  L.  Law  Diet. 

Negotiability. —  In  Baer  v.  English,  84  Ga. 
403,  it  is  said:  "  The  word  draft  does  not 
necessarily,  or  even  usually,  imply  negotia- 
bility." 

In  Evansville  Nat.  Bank  v.  Kaufmann,  93 
N.  Y.  280,  the  court  said:  "  It  has  been  said 
that  the  allusion  in  the  letter  to  the  word 
drafts  implies  the  negotiation  of  these  instru- 
ments to  third  persons.  This  idea  we  think  is 
not  necessarily  or  generally  conveyed  by  this 
expression.  Drafts,  as  used  in  the  collection 
of  debts,  are  not  usually  negotiable.  The 
office  of  a  draft  is  to  collect  for  the  drawer 
from  the  drawee,  residing  in  another  place, 
money  to  which  the  former  may  be  entitled, 
either  on  account  of  balances  due  or  advances 
upon  consignments;  and  although  they  may 
sometimes  be  used  for  raising  money,  that  is 
not  the  necessary  or  ordinary  purpose  for 
which  they  are  employed." 

Check,  Draft,  and  Bill  of  Exchange  Synonymous. 
—  That  these  terms  are  used  synonymously, 
see  Douglass  v.  Wilkeson,  6  Wend.  (N.  Y.) 
643;  Hinnemann  v.  Rosenback,  39  N.  Y.  100; 
Cole  v.  Dalton,  6  Daly  (N.  Y.)  484. 

A  packing  company  agreed  with  a  trust 
company  that  certain  vouchers,  issued  by  the 
former  to  the  latter,  acknowledging  that  the 
packing  company  was  indebted  to  the  trust 
company  on  account  of  purchases  of  live 
stock,  should,  when  approevd,  dated,  and 
signed,  become  drafts  on  the  packing  com- 
pany, payable  through  specified  banks  in  other 
cities.  In  construing  this  provision  the  court 
said:  "The  term  draft  is  commonly  em- 
ployed as  a  synonym  for  the  words  '  bill  of 
exchange  '  or  '  check,'  and  it  was  undoubtedly 
so  used  on  the  present  occasion.  The  packing 
company,  in  effect,  represented  to  the  world 
that  the  voucher,  when  approved,  dated,  and 
signed,  would  be  treated  by  it  in  all  respects 
as  an  accepted  bill.  If  this  was  not  the  mean- 
ing of  the  statement  printed  across  the  face  of 
the  voucher,  then  we  are  at  a  loss  to  under- 
stand what  meaning  should  be  imputed  to  the 
statement,  or  what  purpose  it  was  intended 
to  subserve."  Cudahy  Packing  Co.  v.  Sioux 
Nat.  Bank,  75  Fed.  Rep.  477. 

Forgery.  (See  also  the  title  Forgery.)  —  A 
statute  provided  that  it  should  be  forgery  to 


alter  or  falsely  make  any  draft.  It  was  held 
that  a  city  warrant  was  a  draft  within  this 
provision.  State  v.  Brett,  16  Mont.  360.  See 
generally  the  tide  Municipal  Securities. 

2.  Savings  Banks.  —  The  by-laws  of  a  savings 
bank  provided  that  drafts  might  be  made  per- 
sonally or  by  order  in  writing  of  the  depositor. 
In  construing  this  provision  the  court  said: 
"  By  the  word  drafts  is  not  meant  the  instru- 
ments in  writing  commonly  known  as  such, 
viz.,  bills  of  exchange  or  orders  for  money; 
but  the  acts  or  fact  of  drawing  money  by 
the  depositor  from  the  funds  of  the  bank." 
Allen  v.  Williamsburgh  Sav.  Bank,  69  N.  Y. 
317- 

Drawn.  —  A  guaranty  given  by  the  defend- 
ant to  the  plaintiff  was  as  follows:  "  In  con- 
sideration of  the  credit  given  by  B.  to  E.,  I 
hereby  agree  to  guarantee  the  payment  of  all 
bills  of  exchange  drawn  by  the  said  B.  and 
accepted  by  the  said  E.  Also  I  hereby  agree 
to  guarantee  the  payment  of  any  balance  that 
may  be  due  from  the  said  E.  to  the  said  B. 
This  guaranty  to  include  all  bills  of  exchange 
now  running,  as  well  as  the  balance  of  account 
at  this  day."  It  appeared  that  at  thetimeof 
the  giving  of  the  guaranty  there  were  bills  run- 
ning and  an  account  due  from  E.  to  B.,  and 
future  dealings  between  the  parties  were  con- 
templated. It  was  held  that  the  guaranty  ex- 
tended to  future  as  well  as  to  past  transactions, 
per  Pollock,  C.  B.,  and  Martin,  B.;  Bramwell, 
B.,  dissentiente.  Broom  v.  Batchelor,  1  H.  & 
N.  255. 

3.  Draft  —  Revenue  Laws.  (See  generally  the 
title  Revenue  Laws.) — In  Napier  v.  Barney, 
5  Blatchf.  (U.  S.)  191,  it  was  held  that  under  I 
U.  S.  Stat,  at  Large  671,  both  draft  and  tare 
were  allowable  on  sugar  imported  in  bags  and 
subject  to  duty  by  weight.  The  court  said: 
"  Draft  and  tare,  in  a  commercial  sense  and 
usage,  have  a  separate  and  distinct  meaning 
and  application.  The  former  is  an  allowance 
to  the  merchant  when  the  duty  is  ascertained 
by  weight,  as  in  the  present  instance,  to  insure 
good  weight  to  him.  As  denned  in  some  of 
the  books  it  is  '  a  small  allowance  in  weigh- 
able  goods,  made  by  the  king  to  the  importer.' 
It  is  to  compensate  for  any  loss  that  may 
occur  from  the  handling  of  the  scales,  in  the 
weighing,  so  that  when  weighed  the  second 
time  the  article  will  hold  out  good  weight. 
The  latter,  tare,  is  allowed  for  the  outside  or 
covering  of  the  article  imported,  whether  it  be 
box,  barrel,  bag,  bale,  mat,  etc.  Now,  the 
tare  in  this  case  was  allowed,  but  the  allow- 
ance for  the  draft  was  refused.  1  cannot  per- 
ceive any  distinction  between  the  two,  as  the 
right  to  the  allowance  of  the  one  stands  as  ex- 
press and  as  explicit,  on  the  statute,  as  the 
right  to  the  allowance  of  the  other.  Both 
might  as  well  have  been  denied  as  either.  It 
is  a  mistake  to  suppose  that  the  allowance  for 
the  tare  covers  that  for  the  draft,  for,  as  is 
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seen,  it  is  intended  to  cover  a  different  loss, 
one  incident  to  the  weighing  of  the  article, 
while  the  other  relates  to  the  loss  from  the 
rough  outside  covering  cf  it." 

Same  —  Draught.  —  In  Seeberger  v.  Wright, 
etc.,  Oil,  etc.,  Mfg.  Co.,  157  U.  S.  184,  it  is 
said:  "  This  case  turns  really  upon  the 
meaning  of  the  word  draught,  the  govern- 
ment claiming  that  it  is  a  misspelling  of 
the  word  '  draff,'  which  is  defined  as  waste 
matter,  sweepings,  refuse,  lees,  or  dregs. 
The  word  first  made  its  appearance  in  the 
thirty-fifth  section  of  the  Tariff  Act  of  August 
4,  1790,  c.  35,  1  Stat.  145,  166,  wherein  an 
allowance  was  made  for  '  the  drafts  and  tare 
of  the  articles  subject  to  duty  by  weight.'  In 
this  section  it  is  spelled  both  draft  and 
draught.  This  provision  was  re-enacted  in 
the  Tariff  Act  of  March  2,  1799,  c.  22,  §  58,  I 
Stat.  627,  671. the  word  being  spelled  draft.  A 
judicial  interpretation  of  the  word  is  suggested 
in  a  dictum  in  the  opinion  of  Mr.  Justice  Wood- 
bury in  Marriott  v.  Brune,  9  How.  (U.  S.)  619, 
633,  in  which  he  says:  'Another  reduction  is 
made  in  weight  for  tare  .and  draft.  This  last 
should  be  'draff,'  meaning  dust  and  dirt,  and  not 
what  is  generally  meant  by  draught  or  draft.' 
The  case,  however,  did  not  call  for  a  definition 


of  the  word.  There  has  been  a  peculiar  use 
of  the  word  draught  in  England,  and  perhaps 
also  in  this  country,  in  connection  with  com- 
mercial transactions,  in  which  it  is  defined  as 
an  arbitrary  deduction  from  gross  weight 
made  by  custom,  to  assure  the  buyer  or  im- 
poiter,  as  the  case  may  be,  that  there  is  no 
discrimination  against  him  from  difference  in 
scales.  In  Webster's  Dictionary  of  1890 
draught  is  defined  as'  an  allowance  on  weigh- 
able  goods;  '  and  draft  as  'an  allowance  or 
deduction  made  from  the  gross  weight  of 
goods.'  In  the  Century  and  the  Imperial, 
draft  and  draught  are  spoken  cf  as  an  allow- 
ance made  for  waste  in  goods  sold  by  weight, 
or  the  allowance  made  by  the  custom-house  on 
excisable  goods.  The  two  words  are  in  real- 
ity different  spellings  of  the  same  word. 
*  *  *  As  the  word  draught  or  draft  has  a 
particular  and  uniform  meaning  given  to  it  by 
the  lexicographers,  and  such  definition  seems 
to  be  a  reasonable  one  as  applied  to  the  stat- 
ute in  question,  we  see  no  good  reason  for 
saying  that  it  is  a  mere  misspelling  for  '  draff,' 
especially  in  view  of  the  fact  that  this  is  an 
unusual  word,  with  a  totally  different  mean- 
ing, and  not  found  elsewhere  in  any  tariff  acts 
to  which  our  attention  has  been  called." 
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By  Joseph  R.  Long. 

I.  Definitions,  221. 
H  Public  Drains,  222. 

1 .  Power  of  the  Legislature  to  Establish  Drains,  222. 

a.  Generally,  222. 

b.  Under  the  Police  Power,  223. 

c.  Under  the  Right  of  Eminent  Domain,  223. 

d.  Under  the  Taxing  Power,  223. 

e.  Requirement  that  Drainage  Must  Be  for  Public  Use,  224. 

(1)  Generally,  224. 

(2)  Drainage  for  Agricultural  Purposes,  226. 

2.  Establishment,  Construction,  and  Maintenance,  227. 

3.  Assessments,  228. 

a.  Generally,  228. 

b.  Assessments  Must  Be  According  to  Benefits ,  230. 

c.  Reassessment,  232. 

4.  Compensation  and  Damages,  232. 

5.  Drainage  Districts,  233. 

a.  Generally,  233. 

b.  Alteration,  Extension,  or  Dissolution,  234. 

c.  Liability  for  Torts,  235. 

m  Peivate  Deains,  235. 

IV.  Sewebs,  237. 

1 .  Power  of  Municipality  to  Construct  Sewers  and  Drains,  237. 

2.  Duties  and  Liabilities  of  Municipality,  239. 

a.  Generally  —  Judicial  and  Ministerial  Duties,  239. 

b.  Duty  to  Exercise  Ordinary  Care,  239. 

C.  Liability  in  Particular  Cases  Considered,  240. 

(1)  Failure  to  Provide  Sewers  or  Drains,  240. 

(<z)  Generally,  240. 

(b)  When  Made  Necessary  by  Act  of  Corporation,  241. 

(2)  Inadequate  or  Defective  Sewers,  241. 

(a)  Defective  Plan,  241. 

aa.  Generally,  241. 

bb.  Provision  for  Storms,  243. 
(£)  Faulty  Construction,  244. 

(3)  Failure  to  Clean  and  Repair  Sewers,  245. 
£4)  Discharging  Sewage,  247. 

(a)  Generally,  247. 
(^)  Into  Natural  Stream,  248. 
(^)  Into  Navigable  Water,  248. 
(d)  Surface  Water,  249. 

(5)  Damages  Caused  by  Construction  of  Sewer st  252. 

(a)  To  Property,  252. 

(b)  Personal  Injuries,  252. 

(6)  Measure  of  Damages  for  Injury  to  Property^  253. 

3.  Cost  of  Construction  and  Maintenance,  253. 

a.  Generally,  253. 

b.  Assessments,  253. 

(1)  Ge  tier  ally,  253. 
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(2)  Assessment  Must  Be  According  to  Benefit,  254. 
(<z)  Generally,  254. 

)  Assessment  According  to  Area,  257. 
(r)  Assessment  According  to  Frontage,  258. 

Combined  Frontage  and  Area  System,  259. 
(^)  Assessment  According  to  Value  0/  Lots,  259. 

4.  Connecting  Private  Premises  with  Sewers,  259. 

5.  Abandotwient  or  Discontinuance,  260. 


CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  DRAINAGE,  Encyclopedia  of  Plead- 
ing  and  Practice,  vol.  7,  p.  209. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  EASEMENTS,  post ;  EMINENT  DO- 
MAIN, post ;  HIGHWAYS;  IRRIGATION;  LAKES  AND  PONDS; 
MUNICIPAL  CORPORATIONS ;  POLICE  POWER;  SPECIAL 
ASSESSMENTS ;  STATUTES;  STREETS  AND  SIDEWALKS ; 
SURFACE  WATERS ;  TAXATION;  WATERCOURSES. 


I  Definitions  —  Drain.  —  The  term  "  drain  "  has  no  technical  or  exact 
meaning.1  As  generally  understood  it  means  any  artificial  channel  or  trench 
for  the  removal  of  water  or  sewage  from  land.2  To  drain  is  to  conduct  water 
from  one  place  to  another,  for  the  purpose  of  drying  the  former  place.3 

Sewer  —  Sewerage  —  Sewage.  —  The  term  "sewer,"  as  generally  used  and 
understood  in  law,  denotes  a  conduit  or  canal,  usually  underground,  by  means 
of  which  cities  and  towns  are  drained  of  their  superfluous  water,  filth,  and 
other  refuse  matter.4  The  term  "sewerage"  denotes  a  system  of  sewers; 
or  the  refuse  liquids  or  other  matter  carried  off  by  sewers,  and  also  known  as 
"  sewage."  5 


1.  Goldthwait  v.  Bridgewater,  5  Gray 
(Mass.)  61;  People  v.  Parks,  58  Cal.  648.  See 
also  Ditch,  vol.  9,  p.  677. 

2.  A  Drain  is  "  a  passage,  pipe,  or  open 
channel  for  the  removal  of  water  or  other 
liquid;  especially,  a  pipe  or  channel  for  re- 
moving the  surplus  water  from  soils.  Drains 
may  be  open  ditches  or  sunken  pipes  or  con- 
duits." Century  Diet.  Or,  according  to 
Webster,  a  drain  is  "  that  by  means  of  which 
anything  is  drained;  a  channel;  a  trench;  a 
watercourse;  a  sewer;  asink."  See  also  Val- 
paraiso v.  Parker,  148  Ind.  379,  citing  6  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.),  2. 

May  Include  a  Sewer.  —  The  meaning  of  the 
word  "  drain  "  is  bioad  enough  to  include 
sewers.  Charleston  v.  Johnston,  170  111.  336; 
Valparaiso  v.  Parker,  148  Ind.  379. 

For  a  distinction  between  "  drain  "  and 
"  sewer  "  under  certain  English  statutes,  see 
Reg.  v.  Local  Board  of  Health,  5  B.  &  S.  886, 
117  E.  C.  L.  886;  Bateman  v.  Poplar  Dist. 
Board  of  Works,  33  Ch.  Div.  360;  Appleyard 
v.  Lambeth,  76  L.  T.  442,  66  L.  J.  Q.  B.  347,  66 
L  J.  g.  B.  27. 

Drainage.  —  In  legal  definition  the  word 
"  drainage  "  may  include  sewage,  but  when 
"  drainage  "  is  used  in  reference  to  lands,  and 
a  drain  for  water  exists,  and  there  is  no  pro- 
vision for  house  sewage,  the  inclusion  is  not 
necessarily  implied.  Wetmore  v.  Fiske,  15  R. 
I-  354- 

3.  Bouv.  L.  Diet.  See  also  the  definitions  of 
Webster  and  Worcester,  quoted  by  Myrick,  J., 
in  People  v.  Parks,  58  Cal.  648. 


4.  A  Sewer  is  "  a  conduit  or  canal  con- 
structed, especially  in  a  town  or  city,  to  carry 
off  superfluous  water,  soil,  and  other  matters; 
a  public  drain."  An  open  sewer  is  "  a  sewer 
of  which  the  channel  is  open  tc  the  air,  instead 
of  being  concealed  underground  or  covered 
in."  Century  Diet.  Or,  according  to  Web- 
ster, a  sewer  is  "  a  drain  or  passage  10  carry  off 
water  and  filth  underground;  a  subterraneous 
channel,  particularly  in  cities."  Drexel  v. 
Lake.  127  111.  54;  Hanscom  v.  Omaha,  n 
Neb.  43. 

A  drain  which  drains  more  than  one  build- 
ing, though  passing  through  private  land,  is  a 
sewer  within  the  English  Public  Health  Act 
of  1875.    Travis  v.  Uttley,  (i8g^)  1  Q.  B.  233. 

In  Bennett  v.  New  Bedford,  no  Mass.  433, 
it  was  held  that  the  word  "  sewer  "  in  the  city 
charter  may  apply  to  an  underground  struc- 
ture for  conducting  the  waters  of  a  natural 
stream,  as  well  as  to  one  used  exclusively  for 
the  surface  flow. 

Ohio  Statute.  —  As  to  definition  and  classifi- 
cation of  sewers  under  the  Ohio  statutes,  see 
Cincinnati  v.  Standard  Wagon  Co.,  (Cine. 
Super.  Ct.)  3  Ohio  Dec.  79.  '  Ohio  N.  P.  387. 

5.  Sewerage  —  Sewage. —  See  Century  Diet.; 
Webster's  Diet. 

"  Sewerage  is  a  system  of  drainage  by 
means  of  sewers,  and  sewage  is  sometimes 
used  to  denote  the  water  flowing  in  or  carried 
off  by  sewers,  and  sometimes  the  system  of 
sewers  for  carrying  off  filth  or  superfluous 
water.  Sewerage,  or  drainage  by  sewers,  ex- 
ists only,  as  a  general  thing,  in  cities  or  in- 
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H  Public  Drains — 1.  Power  of  the  Legislature  to  Establish  Drains  —  a. 

GENERALLY. — The  power  of  the  legislature  to  enact  laws  pertaining  to  the 
drainage  of  lands,  and  having  in  view  cither  the  preservation  of  the  public 
health  or  the  reclamation  of  wet  or  marshy  lands,  is  well  established,  and  such 
laws  have  frequently  been  upheld.*    The  objects  contemplated  by  legislation 


corporatcd  towns  or  villages."  Per  Magruder, 
].,  in  dissenting  opinion  in  Wilson  v.  Sanitary 
Hist.,  133  111.  443,  36  Am.  &  Eng.  Corp.  Cas. 

340. 

The  primary  meaning  of  the  term  "  sew- 
age "  is  that  which  passes  through  a  sewer;  a 
secondary  meaning  is  derived  from  the  usual 
character  of  the  contents  of  a  sewer,  and  as 
used  in  that  sense  the  word  signifies  the  refuse 
and  foul  matter,  solid  or  liquid,  which  is  so 
carried  off.  Morgan  v.  Danbury,  67  Conn. 
484. 

1.   Drainage     Acts    Held     Constitutional  — 

United  States.  —  Hagar  v.  Reclamation  Dist. 
No.  108,  in  U.  S.  701;  Wurts  v.  Hoagland, 
114  U.  S.  606;  Shelley  v.  St.  Charles  County, 
17  Fed.  Rep.  909.  See  also  Davidson  v.  New 
Orleans,  96  U.  S.  97. 

Arkansas.  —  Cribbs  v.  Benedict,  64  Ark.  555, 
citing 6  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  2. 

California.  —  Hagar  v.  Yolo  County.  47  Cal. 
222;  Swamp  Land  Dist.  No.  150  v.  Silver,  98 
Cal.  51. 

Illinois.  —  Blake  v.  People,  109  111.  504;  Kil- 
gour  v.  Drainage  Com'rs,  ill  111.  342;  Huston 
v.  Clark,  112  111.  344;  Land  Owners  v.  People, 
113  111.  296;  Hyde  Park  v.  Spencer,  118  111. 
446;  Chronic  v.  Pugh,  136  111.  539. 

Indiana. — Anderson  v.  Kerns  Draining 
Co.,  14  Ind.  199,  77  Am.  Dec.  63;  O'Reiley  v. 
Kankakee  Valley  Draining  Co.,  32  Ind.  169; 
Chambers  v.  Kyle,  67  Ind.  206;  Wishmier  v. 
State,  97  Ind.  160;  Neff  v.  Reed,  98  Ind.  341; 
Heick  v.  Voight,  no  Ind.  279;  Zigler  v. 
Menges,  121  Ind.  99,  16  Am.  St.  Rep.  357; 
Gifford  Drainage  Dist.  v.  Shroer,  145  Ind.  572. 

Iowa.  —  Hatch  v.  Pottawattamie  County,  43 
Iowa  442;  Richman  v.  Muscatine  County,  77 
Iowa  513,  14  Am.  St.  Rep.  308;  Yeomans  v. 
Riddle,  84  Iowa  147;  Butts  v.  Monona  County, 
100  Iowa  74. 

Kentucky.  —  Duke  v.  O'Bryan,  (Ky.  1897)  39 
S.  W.  Rep.  444. 

Massachusetts.  —  Dingley  v.  Boston,  100 
Mass.  544. 

Michigan.  —  Gillett  v.  McLaughlin,  69  Mich. 
547;  Mathias  v.  Cramer,  73  Mich.  5;  Smith  v. 
Carlow,  (Mich.  1897)  72  N.  W.  Rep.  22;  Brady 
v.  Hayward,  (Mich.  1897)  72  N.  W.  Rep.  233. 

New  Jersey.  —  State  v.  Blake,  35  N.  J.  L. 
20S,  36  Si.  J.  L.  442;  Matter  of  Great  Meadows 
Drainage,  39  N.  J.  L.  433;  Tide-water  Co.  v. 
Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634, 

New  York.  —  Matter  of  Rvers,  72  N.  Y.  1. 
See  French  v.  Kirkland,  1  Paige  (N.  Y.)  117; 
Phillips  v.  Wickham,  1  Paige  (N.  Y.)  590. 

Arorth  Carolina.  —  Norfieet  v.  Cromwell,  70 
N.  Car.  634,  16  Am.  Rep.  787. 

Ohio.  —  Reeves  v.  Wood  County,  8  Ohio  St. 
333;  Sessions  v.  Crumkilton,  20  Ohio  St.  349; 
Zimmerman  v.  Canfield,  42  Ohio  St.  463,  9 
Am.  &  Eng.  Corp.  Cas.  382.  See  also  Miller 
v.  Graham,  17  Ohio  St.  1. 

Oregon.  —  Seely  v.  Sebastian,  4  Oregon  25. 

Pennsylvania.  —  Rutherford  v.  Maynes,  97 
Pa.  St.  78. 


Wisconsin.  —  Donnelly  v.  Decker,  58  Wis. 
461,  46  Am.  Rep.  637;  Bryant  v.  Robbins,  70 
Wis.  258;  State  v.  Stewart,  74  Wis.  620. 

In  Hagar  v.  Yolo  County,  47  Cal.  222,  it  was 
held  that  the  California  Act  of  1868,  providing 
for  the  reclamation  of  swamp  or  overflowed 
lands  by  dividing  the  territory  to  be  reclaimed 
into  districts  and  assessing  the  cost  of  the  im- 
provements on  the  lands  to  be  benefited  was 
within  the  power  of  the  legislature  to  compel 
local  improvements  which,  in  its  judgment, 
would  promote  the  health  of  the  people  and 
advance  the  public  good.  It  was  declared  also 
that  the  reclamation  of  the  vast  bodies  of 
swamp  and  overflowed  lands  in  the  state  was 
justly  to  be  regarded  as  a  public  improvement 
of  great  magnitude,  and  of  the  utmost  import- 
ance to  the  community,  of  the  same  character 
as  the  prevention  of  inundation  along  the  Mis- 
sissippi, which  was  provided  for  by  similar 
legislation  in  the  states  lying  along  that 
river. 

In  Matter  of  Great  Meadows  Drainage,  39 
N.  J.  L.  433,  in  passing  upon  the  validity  of 
an  act  providing  for  the  drainage  of  wet  and 
overflowed  lands,  Scudder,  J.,  said:  "  That 
the  legislature  have  the  power  to  enforce  the 
improvement  of  such  lands,  not  for  the  advan- 
tage of  the  owners  only  but  for  sanitary  ends, 
and  for  the  public  good  in  adding  to  the  area 
of  tillable  and  productive  soil,  is  well  estab- 
lished. *  *  *  That  the  legislature  have 
the  right  to  determine  the  public  utility  of 
such  schemes,  and  in  their  execution  to  em- 
ploy the  rights  of  eminent  domain  and  of  taxa- 
tion, was  expressly  decided  in  Tide-water  Co. 
v.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634." 

The  Michigan  statute  of  1885  (Laws  of  1885, 
p.  321),  relating  to  the  construction  of  drains, 
is  not  open  to  the  objection  that  its  object  is 
not  expressed  in  its  title;  nor  does  it  violate 
the  provisions  of  the  Michigan  Constitution, 
art.  14,  §  9,  relative  to  the  power  of  the  state 
to  engage  in  works  of  internal  improvement. 
Gillett  v.  McLaughlin,  69  Mich.  547,  22  Am.  & 
Eng.  Corp.  Cas.  323. 

The  fact  that  a  drain  is  a  running  stream, 
and  has  been  created  by  deepening  and  widen- 
ing the  original  stream,  does  not  render  it  an 
internal  improvement  within  the  prohibition 
of  the  Michigan  Constitution,  art.  14,  §  9. 
Smith  v.  Carlow,  (Mich.  1897)  72  N.  W.  Rep. 
22;  Brady  v.  Hayward,  (Mich.  1897)  72  N.  W. 
Rep.  233. 

The  Power  to  Construct  Drains  is  not  a  part  of 

the  usual  powers  belonging  to  town  and 
county  governments,  but  is  a  special  authority 
given  for  a  particular  purpose,  and  may  be 
conferred  upon  any  persons  or  body  as  the 
legislature  may  see  fit.  Bryant  v.  Robbins,  70 
Wis.  258. 

The  Right  of  the  State  to  Condemn  Lands  for 
Drains  rests  upon  I  he  same  foundation  as  its 
right  in  cases  of  public  roads,  mills,  forts, 
lighthouses,  etc.  Norfieet  v.  Cromwell,  70  N. 
Car.  634,  16  Am.  Rep.  787. 
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of  this  character  fall  unquestionably  within  the  range  of  legitimate  legislative 
action,  and  when  the  courts  have  interfered  and  pronounced  a  drainage  act 
unconstitutional  it  has  usually  been  because  of  the  omission  of  provisions 
deemed  necessary  for  the  proper  protection  of  those  who  are  subjected  to  the 
operation  of  the  act,  or  on  account  of  some  informality  in  its  passage.1 

Source  of  Legislative  Power.  —  The  authority  of  the  legislature  to  enact  drainage 
laws  may  be  derived  either  from  the  police  power  of  the  state  or  from  the 
power  of  eminent  domain,  or  it  may  be  referred  to  the  general  power  of 
taxation. 

b.  Under  the  Police  Power.  —  The  enactment  of  laws  having  for  their 
object  the  drainage  of  wet  lands  for  the  purpose  of  promoting  the  public  health 
constitutes  a  valid  exercise  of  the  police  power  of  the  state.* 

c.  Under  the  Right  of  Eminent  Domain.  —  To  effect  the  drainage  of 
large  tracts  of  land  and  thereby  make  them  fit  for  habitation  and  use  is  a 
purpose  sufficiently  public  to  justify  the  exercise  of  the  right  of  eminent 
domain.3 

d.  Under  the  Taxing  Power.  —  As  in  other  cases  of  public  improve- 
ments, the  authority  of  the  legislature  to  levy  assessments  for  drainage  pur- 
poses may  be  derived  from  the  general  taxing  power  of  the  state,4  but  it  is  a 
prerequisite  that  the  purpose  for  which  such  assessments  are  levied  shall  be 
public.5 


1.  See  infra,  this  section,  Assessments;  and 
see  Houseman  v.  Montgomery,  58  Mich. 
364. 

In  People  v.  Parks,  58  Cal.  624,  and  Doane 
v.  Weil,  58  Cal.  334,  an  act  to  promote  drain- 
age was  held  lo  be  imperfectly  framed  and 
void. 

2.  Drainage  under  Police  Power  —  A  rkansas.  — 
Cribbs  v.  Benedict,  64  Ark.  555. 

Indiana. — O'Reiley  v.  Kankakee  Valley 
Draining  Co.,  32  Ind.  169;  Zigler  v.  Menges, 
]2i  Ind.  99,  16  Am.  St.  Rep.  357;  Gifford 
Drainage  Dist.  v.  Shroer,  J45  Ind.  572. 

Michigan.  —  Kinnie  v.  Bare,  68  Mich.  625. 

New  Jersey.  —  State  v.  Blake,  36  N.  J.  L. 
442. 

Ohio.  — Sessions  v.  Crunkilton,  20  Ohio  St. 
349- 

South  Carolina.  —  State  v.  Charleston,  12 
Rich.  L.  (S.  Car.)  702. 

Wisconsin.  —  Donnelly  v.  Decker,  58  Wis. 
461,  46  Am.  Rep.  637;  State  v.  McNay,  90 
Wis.  104. 

The  construction  of  drains  by  townships, 
when  required  by  the  public  health,  conven- 
ience, or  welfare,  is  within  the  police  power  of 
the  state.  Sessions  v.  Crunkilton,  20  Ohio  St. 
349- 

The  Wisconsin  statute  providing  for  the  con- 
struction of  ditches  or  drains  for  the  purpose 
of  draining  marsh,  swamp,  or  overflowed 
lands,  when,  in  the  judgment  of  the  town 
supervisors,  they  are  demanded  by  or  will 
conduce  to  the  public  health  or  welfare,  and 
providing  for  the  payment  of  the  damages 
sustained  by  the  owners  of  the  lands  across 
which  they  are  constructed,  and  that  the 
whole  cost  of  such  construction,  including 
such  damages,  shall  be  assessed  upon  the 
lands  directly  benefited  thereby,  is  valid,  not 
as  an  exercise  of  the  power  of  eminent  domain, 
but  as  an  exercise  of  the  police  power  of  the 
state.  Donnelly  v.  Decker,  58  Wis.  461,  46 
Am.  Rep.  637. 

3.  Drainago  under  Eminent  Domain.  —  Cribbs 
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v.  Benedict,  64  Ark.  555,  citing  6  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  526;  Heick  v.  Voight, 
no  Ind.  279;  Duke  v.  O'Bryan,  (Ky.  1897)  39 
S.  W.  Rep.  444;  Tide-water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634;  Matter  of 
Lower  Chatham,  etc.,  35  N.  J.  L.  497;  Matter 
of  Great  Meadows  Drainage,  39  N.  J.  L.  433; 
Hartwell  v.  Armstrong,  19  Barb.  (N.  Y.)  166; 
Zimmerman  v.  Canfield,  42  Ohio  St.  463,  9 
Am.  &  Eng.  Corp.  Cas.  382. 

An  act  authorizing  commissioners  to  enter 
upon  and  appropriate  the  lands  of  individuals 
for  the  purpose  of  draining  a  swamp  is  a  law- 
ful exercise  of  the  right  of  eminent  domain; 
and  the  taking  of  such  lands  so  far  as  neces- 
sary is  a  lawful  taking  for  public  use.  But 
there  is  an  important  condition  connected  with 
the  exercise  of  the  power,  viz.,  the  necessity 
of  providing  a  just  compensation  to  the  owner; 
and  it  must  be  in  truth  just,  or,  in  other 
words,  adequate  and  compensatory.  Hart- 
well  v.  Armstrong.  19  Barb.  (N.  Y.)  166. 

The  elements  which  give  public  character  to 
the  work  and  bring  the  proceedings  within  the 
limits  of  the  power  of  eminent  domain  are  that 
the  drain  will  be  of  public  utility,  will  benefit 
highways,  or  will  improve  the  public  health. 
Anderson  v.  Baker,  98  Ind.  587. 

4.  Drainage  under  Taxing  Power.  —  Wabash 
Eastern  R.  Co.  v.  East  Lake  Fork  Special 
Drainage  Dist.,  134  111.  384;  Elmore  v.  Drain- 
age Com'rs,  135  111.  209,  25  Am.  St.  Rep.  363; 
Yeomans  v.  Riddle,  84  Iowa  147;  Roberts  v. 
Smith,  (Mich.  1897)72  N.  W.  Rep.  1091;  Mat- 
ter of  Great  Meadows  Drainage,  39  N.  J.  L. 
433- 

The  draining  of  marshes  and  ponds  for  the 
promotion  of  ihe  public  health  and  the  im- 
provement of  streets  and  public  highways  is 
within  the  legitimate  exercise  of  the  taxing 
power  Scuffleton  Fence  Co.  v.  McAllister,  12 
Bush  (Ky.)  315;  Duke  v.  O'Bryan,  (Ky.  1897) 
39  S.  W.  Rep.  444. 

5.  F.lmore  v.  Drainage  Com'rs,  135  111.  269, 
25  Am.  St.  Rep.  363. 
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e.  Requirement  that  Drainage  Must  Be  for  Public  Use — (i)  Gen- 
erally. —  To  whatever  source  the  power  of  the  legislature  to  enact  drainage 
laws  be  referred,  it  is  well  settled  that  an  act  authorizing  the  appropriation  of 
private  land  or  the  levy  of  an  assessment  thereon  for  the  purpose  of  construct, 
ing  a  drain  can  be  sustained  only  where  the  construction  of  such  drain  will  be 
conducive  to  the  public  health,  convenience,  or  welfare;  and  a  drainage  act 
providing  for  the  construction  of  a  drain  on  private  land  when  demanded  by 
private  interest  merely,  without  reference  to  any  public  use  or  advantage,  is 
unconstitutional.1    Thus  an  act  creating  a  corporation  and  authorizing  it  to 


1.  Drain  Must  Be  for  Public  Use  —  Illinois. — 
Chaplin  v.  Highway  Com'rs,  129  111.  651. 

Indiana.  — Anderson  v.  Kerns  Draining  Co., 
14  Ind.  199,  77  Am.  Dec.  63;  McKinsey  v. 
Bowman,  58  Ind.  88;  Tillman  v.  Kircher,  64 
Ind.  104;  Chambers  v.  Kyle,  67  Ind.  206; 
Deisner  v.  Simpson,  72  Ind.  435;  Zigler  v. 
Menges.  121  Ind.  99,  16  Am.  St.  Rep.  357. 
See  also  Blizzard  v.  Riley,  83  Ind.  300;  Neff 
v.  Reed,  98  Ind.  341. 

Iowa.  —  Hull  v.  Baird,  73  Iowa  528. 

Kentucky.  —  Duke  v.  O' Bryan,  (Ky.  1897)  39 
S.  W.  Rep.  444. 

Michigan.  —  Butler  v.  Saginaw  County,  26 
Mich.  22. 

Ohio.  —  Reeves  v.  Wood  County,  8  Ohio  St. 
333;  Rice  v.  Wellman,  5  Ohio  Cir.  Ct.  Rep. 
334- 

Illustrations.  —  The  legislature  has  no  power 
to  enact  a  law  authorizing  one  person  to  im- 
prove his  own  or  another's  lands  by  drainage 
and  compel  the  persons  benefited  to  pay  there- 
for, unless  the  public  is  also  benefited. 
Gifford  Drainage  Dist.  v.  Shroer,  145  Ind.  572. 

The  legislature  cannot  authorize  a  tax  to  be 
levied  upon  ?ny  portion  of  the  public  for  the 
construction  on  private  property  of  a  drain  in 
which  the  public  is  not  concerned.  Even  the 
owner  of  the  land  benefited  cannot  be  taxed  to 
improve  it  unless  public  considerations  are  in- 
volved, but  must  be  left  to  improve  it  or  not 
as  he  may  choose.  Butler  v.  Saginaw  County, 
26  Mich.  22;  Elmore  v.  Drainage  Com'rs,  135 
111.  269,  25  Am.  St.  Rep.  363,  citing  6  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  10. 

The  Indiatta  Act  of  1893  (Burns's  Rev. 
Stat.  i8q4,  §  5739).  which  authorizes  the  forma- 
tion of  a  drainage  district  upon  the  signing  of 
an  agreement  by  two  thirds  or  more  in  num- 
ber of  the  landowners  owning  in  acreage  two 
thirds  or  more  of  the  land  in  the  proposed  dis- 
trict, but  which  does  not  require  that  the  pro- 
posed drainage  shall  benefit  the  public  health 
or  otherwise  be  of  public  utility,  and  does  not 
even  require  that  the  lands  within  the  pro- 
posed district  shall  be  swamp  or  wet  lands,  is 
unconstitutional  and  void.  Gifford  Drainage 
Dist.  v.  Shroer,  145  Ind.  572. 

The  Iowa  Act  of  1884  (Laws  1884,  c.  188) 
giving  the  right  to  construct  a  tile  or  other 
underground  drain  through  the  land  of  another 
under  certain  conditions  was  held  unconstitu- 
tional, because  it  permitted  one  landowner, 
for  his  own  personal  benefit,  and  without  any 
consideration  of  the  public  good,  to  construct 
drains  through  the  lands  of  another,  thus  tak- 
ing private  property  for  private  use.  Fleming 
v.  Hull,  73  Iowa  598,  22  Am.  &  Eng.  Corp. 
Cas.  310.  The  court  laid  stress  upon  the  fact 
that  the  act  did  not  reauire  that  the  lands  to 


be  drained  should  be  swampy  so  as  to  consti- 
tute a  menace  to  the  public  health,  or  that  the 
drainage  should  promote  the  public  interests 
by  rendering  fit  for  cultivation  large  tracts  of 
swampy  or  wet  lands  useless  without  such 
drainage. 

The  Iowa  statute  authorizing  the  construc- 
tion of  ditches  in  counties  of  ten  thousand 
inhabitants,  "  whenever  the  same  will  be  con- 
ducive to  the  public  health,  convenience,  or 
welfare,"  is  based  upon  considerations  of  pub- 
lic good  and  not  of  private  advantage,  and  the 
work  can  be  ordered  only  upon  a  petition 
signed  by  a  majority  of  the  adjoining  land- 
owners.   Patterson  v.  Baumer,  43  Iowa  477. 

Drains  or  levees  for  the  reclamation  of  wet 
or  overflowed  lands  can  be  constructed  across 
the  lands  of  others  and  the  cost  assessed 
thereon  without  the  owner's  consent  only  in 
cases  where  the  public  welfare  will  be  sub- 
served; and  a  statute  authorizing  the  construc- 
tion of  such  drains  for  the  promotion  of  private 
interests  only,  and  without  reference  to  the 
public  welfare,  is  unconstitutional.  Jenal  v. 
Green  Island  Draining  Co.,  12  Neb.  163. 

The  New  York  General  Drainage  Act  of  1869 
is  constitutional,  the  power  to  enact  such  acts 
being  placed  on  the  right  to  take  private  prop- 
erty for  public  use,  making  due  compensation 
therefor,  and  the  act  being  sustained  solely  on 
the  ground  that  it  has  for  its  purpose  the  pres- 
ervation and  promotion  of  the  public  health. 
Matter  of  Ryers,  72  N.  Y.  1;  Matter  of  Drain- 
ing Certain  Swamp  Lands,  5  Hun  (N.  Y.)  116; 
Burk  v.  Ayers,  19  Hun  (N.  Y.)  17;  Catlin  -v. 
Munn,  37  Hun  (N.  Y.)  23.  See  as  to  construc- 
tion of  the  Act  of  1895,  Matter  of  Penfield,  3 
N.  Y.  App.  Div.  30. 

Under  Sanb.  &  B.  Annot.  Stat.  JViscotisin, 
§  1359,  the  town  supervisors,  before  proceed- 
ing to  lay  out  and  establish  a  ditch,  must  de- 
termine that  in  their  judgment  it  is  demanded 
by  or  will  conduce  to  the  public  health  or 
welfare.  Such  a  determination  is  essential  to 
their  jurisdiction,  and  unless  it  appears  on  the 
face  of  their  proceedings  their  order  laying  out 
and  establishing  the  ditch  is  void.  State  v. 
Curtis,  86  Wis.  140. 

The  Wisconsin  Act  of  1891  (Laws  1891,  c. 
401)  providing  for  the  construction  of  drains 
when  necessary  or  useful  "  for  agricultural, 
sanitary,  or  mining  purposes,"  fails  to  ex- 
press that  the  work  will  promote  any  public 
interest,  convenience,  or  welfare,  and  that  the 
taking  of  property  is  to  be  for  a  public  use, 
and  is  therefore  invalid.  In  re  Theresa  Drain- 
age Dist.,  qoWis.  301. 

Public  Benefit  in  Any  One  of  Several  Ways  Suffi- 
cient. —  The  Indiana  statute  providing  for  the 
establishment  of  ditches  does  not  require  that 
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reclaim  and  drain  wet  or  overflowed  lands  without  the  consent  of  the  owners, 
but  at  their  expense,  and  permitting  assessments  to  be  levied  on  such  land- 
owners without  reference  to  the  amount  of  actual  benefit  to  be  conferred,  is 
unconstitutional  and  void,  as  creating  a  private  enterprise  for  the  appropriation 
of  private  property  for  private  gain.1 

incidental  Private  Benefit.  —  But  the  fact  that  private  benefits  result  from  a 
drainage  improvement  is  that  which  authorizes  the  local  assessment  for  them, 
and,  if  the  public  purpose  be  kept  in  view,  it  is  no  objection  to  the  validity  of 
a  drainage  act  that  private  interests  are  also  subserved.2  But  the  legislature 
has  no  power  to  impose  taxes  for  the  benefit  of  individuals  connected  with  a 
private  enterprise,  even  though  such  enterprise  might  benefit  the  local  public 
in  a  remote  or  collateral  way.3 

What  la  a  Public  Use.  —  The  public  use  that  will  justify  the  taking  of  private 
property  for  drainage  purposes  need  not  be  the  use  or  benefit  of  the  whole 
public  or  state,  or  any  large  portion  of  it.  It  may  be  limited  to  the  inhabi- 
tants of  a  small  locality,  but  the  use  and  benefit  must  be  in  common,  and  not 
to  particular  individuals  or  estates.4    Whether  or  not  the  use  for  which  it  is 


a  proposed  ditch  shall  be  of  public  utility, 
benefit  highways,  and  promote  public  health, 
for  if  it  will  accomplish  any  one  of  these 
things  the  petitioners  have  a  right  to  have  it 
established;  and  if  its  construction  will  spe- 
cially benefit  lands  in  the  vicinity,  the  cost  of 
construction  may  be  assessed  against  such 
lands.  Perkins  v.  Hayward,  124  Ind.  445; 
Heick  v.  Voight,  no  Ind.  279. 

Public  Improvement  Originating  in  Indi- 
vidual Action.  —  In  Reeves  v.  Wood  County,  8 
Ohio  St.  333,  in  passing  upon  the  constitution- 
ality of  an  Ohio  drainage  act,  Brinkerhoff,  J., 
said:  "  We  can  see,  in  the  act  in  question, 
nothing  objectionable  in  the  fact  that  the 
township  trustees  shall  have  power  to  act  upon 
the  application  of  a  single  party,  nor  in  the 
fact  that  they  may  locate  the  proposed  ditch 
upon  lands  held  by  two  owners  only.  All 
public  movements  must  originate  in  indi- 
vidual action;  and  two  persons  only  may  be 
proprietors  of  vast  tracts  of  land;  or,  if  the 
tracts  be  small,  they  may  be  so  situate  rela- 
tively, or  they  may  be  characterized  by  such 
peculiarities,  as  to  render  their  drainage  a  very 
proper  matter  of  public  concern." 

Benefit  Not  Exceeding  Cost.  —  A  proceeding 
to  establish  a  system  of  drainage  will  be  dis- 
missed where  it  appears  that  the  work  will  not 
improve  the  public  health,  nor  benefit  the 
public  or  the  landowners  beyond  the  costs, 
damages,  and  expenses  incident  to  the  work. 
Bryant  v.  Robbins,  74  Wis.  608. 

1.  Cypress  Pond  Draining  Co.  v.  Hooper,  2 
Mete.  (Ky.)  350;  Kcan  v.  Driggs  Drainage  Co., 
45  N.  J.  L.  01.  To  the  same  effect,  see  Har- 
ward  v.  St.  Clair,  etc.,  Levee,  etc.,  Co.,  51  111. 
130;  Hessler  v.  Drainage  Com'rs,  53  111.  105. 

A  draining  company  was  incorporated  to 
drain  and  keep  drained  the  lands  within  a 
■specified  boundary  at  the  cost  of  the  owners 
of  such  lands,  and  was  authorized  by  the  act  of 
incorporation  to  collect  a  tax  on  each  acre,  not 
exceeding  twenty-five  cents  per  acre,  for  ten 
years.  The  corporate  boundary  contained 
fourteen  thousand  six  hundred  and  twenty- 
one  acres,  owned  by  sixty-eight  persons,  of 
whom  thirty-four,  owning  five  thousand  nine 
hundred  and  seventy-five  acres,  had  no  agency 
in  the  passage  of  the  act  and  no  notice  of  its 
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provisions,  and  a  very  small  portion  of  whose 
lands,  if  any,  would  be  benefited  or  improved 
in  value  by  the  proposed  draining.  It  was 
held  that  as  to  them  the  act  was  unconstitu- 
tional, inoperative,  and  void.  Cypress  Pond 
Draining  Co.  v.  Hooper,  2  Mete.  (Ky.)  350. 

2.  Duke  v.  O'Bryan,  (Ky.  1897)  39  S.  W. 
Rep.  444;  Zigler  v.  Menges,  121  Ind.  99,  16 
Am.  St.  Rep.  357. 

Public  and  Private  Use  Separable.  —  A  drain- 
age act  authorizing  the  establishment  of  drains 
for  private  as  well  as  for  public  use  is  uncon- 
stitutional only  so  far  as  concerns  the  provi- 
sions for  private  drains,  where  these  provi- 
sions are  separable  from  the  rest  of  the  act. 
Duke  v.  O'Bryan,  (Ky.  1897)  39  S.  VV.  Rep. 
444- 

3.  People  v.  Parks,  58  Cal.  624. 

4.  Whole  Public  or  State  Need  Not  Be  Benefited. 

—  O'Reilcy  v.  Kankakee  Valley  Draining  Co., 
32  Ind.  169;  Ross  v.  Davis,  97  Ind.  79;  Zigler 
v.  Menges,  121  Ind.  99,  16  Am.  St.  Rfp.  357; 
Talbot  v.  Hudson,  16  Gray  (Mass. )4I7;  Coster 
v.  Tide  Water  Co.,  18  N.  J.  Eq.  54;  Ches- 
brough  v.  Commissioners,  37  Ohio  St.  508; 
McQuillen  v.  Hatton,  42  Ohio  St.  202.  See  also 
the  titles  Eminent  Domain,  post;  Si'ecial 
Assessments. 

By  the  public  use  is  meant  for  the  use  of 
many  or  where  the  public  is  interested.  Seely 
v.  Sebastian,  4  Oregon  25. 

In  making  a  drain  to  reclaim  swamp  lands, 
all  whose  lands  are  affected  must  be  regarded 
as  having  a  common  interest,  and  one  through 
whose  land  the  drain  must  of  necessity  pass 
could  not  object  that  his  land  was  not  of  itself 
noxious  to  the  public  health.  If  such  an  ob- 
jection can  be  made,  it  must  go  further  and 
aver  that  the  drain  in  its  general  purpose 
would  not  benefit  the  public.  O'Reiley  v. 
Kankakee  Valley  Draining  Co.,  32  Ind.  169. 

When  Drainage  as  a  Public  Use.  —  The  appro- 
priation of  lands  for  drainage  purposes  is  a 
taking  for  a  public  use  within  the  meaning  of 
a  constitutional  provision  when  the  drainage 
undertaken  is  for  the  benefit  of  the  public 
health,  or  where  by  such  a  proceeding  a  large 
tract  of  waste  land  is  reclaimed  and  added  to 
the  agricultural  resources  of  the  slate.  Hart- 
well  v.  Armstrong,  19  Barb.  (N.  Y.)  166.  See 
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proposed  to  take  the  property  is  a  public  use,  is  a  question  of  law  for  the 
court.1 

{2)  Drainage  for  Agricultural  Purposes. —  The  principle  that  property  can 
be  taken  in  invitum  for  a  public  purpose  only,  prevents  the  establishment  of 
drains  over  one  person's  land  against  his  will,  where  the  advantage  is  merely 
to  private  individuals,  in  the  improved  condition  for  agricultural  purposes  of 
the  drained  lands  of  which  such  individuals  are  the  proprietors.*  But  it  has- 
been  considered  that  the  reclamation  of  large  tracts  of  waste  land,  and  their 
addition  to  the  agricultural  resources  of  the  state,  constitute  a  public  purpose 
which  justifies  the  application  of  the  power  of  eminent  domain  or  the  police 
power  of  the  state  ;  3  and  statutes  such  as  have  been  enacted  in  several  states, 
authorizing  a  designated  proportion  or  number  of  the  owners  of  adjacent 
swamp  or  overflowed  lands  to  institute  proceedings  whereby  the  whole  tract 
may  be  drained  and  the  expense  thereof  assessed  upon  all  the  proprietors  in 
proportion  to  the  benefits  received,  have  been  upheld,  independently  of  any 


infra,  this  section.  Drainage  for  Agricultural 
Purposes. 

Promotion  of  Public  Health.  —  The  drainage 
of  wet  and  marshy  lands,  swamps,  and  ponds 
is  a  work  of  public  utility,  inasmuch  as  it 
will  promote  the  public  health,  welfare,  and 
convenience.  O'Reiley  v.  Kankakee  Valley 
Draining  Co.  32  Ind.  169;  Zigler  v.  Menges, 
121  Ind.  99,  16  Am.  St.  Rep.  357;  Gifford 
Drainage  Dist.  v.  Shroer,  145  Ind.  572;  Mc- 
Quillen  v.  Hatton,  42  Ohio  St.  202. 

In  Kinnie  v.  Bare,  68  Mich.  625,  it  was  held 
that  under  the  Constitution  of  Michigan  drain- 
age laws  which  take  from  the  citizen  his 
private  property  against  his  will  can  be  upheld 
solely  upon  the  ground  that  the  drains  to  be 
made  are  necessary  for  the  public  health. 

1.  Public  Character  of  Use  Is  a  Question  of  Law. 
—  Talbot  v.  Hudson,  16  Gray  (Mass.)  417. 

The  facts  being  ascertained,  the  question 
whether  or  not  a  ditch  will  conduce  to  the  pub- 
lic health,  convenience,  or  welfare  within  the 
meaning  of  Ohio  Rev.  Stat.,  §  4511,  so  that  it 
will  be  of  public  use,  is  a  question  of  law;  and 
the  mere  fact  that  larger  and  better  crops  may 
be  raised  on  Iwo  farms  sought  to  be  drained 
does  not  authorize  the  establishment  of  the 
ditch.    McQuillen  v.  Hatton,  42  Ohio  St.  202. 

2.  Improvement  of  Individuals'  Land  Not  a 
Public  Purpose.  —  Zigler  v.  Menges,  121  Ind. 
99,  16  Am.  St.  Rep.  357;  Gifford  Drainage 
Dist.  v.  Shroer,  145  Ind.  572;  Fleming  v.  Hull, 
73  Iowa  598,  22  Am.  &  Eng.  Corp.  Cas.  310; 
Jenal  v.  Green  Island  Draining  Co.,  12  Neb. 
163. 

In  Anderson  v.  Kerns  Draining  Co.,  14  Ind. 
199,  77  Am.  Dec.  63,  the  court  said:  "  The 
draining  of  a  man's  farm,  simply  to  render  it 
more  valuable  to  the  owner,  would  not  be  a 
work  of  public  utility,  in  the  constitutional 
sense  of  the  term;  and  a  corporation  organized 
and  acting  for  such  a  purpose  would  no  more 
be  acting  in  a  public  undertaking  than  would 
a  company  organized  and  acting  for  the  clear- 
ing up  of  men's  farms  and  putting  them  in  a 
better  state  of  cultivation  than  the  proprietors 
were  willing  to  do,  though  the  public  and  ad- 
joining proprietors  might  be,  in  a  substantial 
degree,  benefited  by  the  operation." 

In  McQuillen  v.  Hatton,  42  Ohio  St.  202, 
Follett,  J.,  said:  "  The  use  that  will  justify  the 
taking  of  private  property  by  the  power  of 


eminent  domain  is  the  use  by  or  for  the  govern- 
ment, the  general  public,  or  some  portion  of 
it;  and  not  the  use  by  or  for  particular  indi- 
viduals, or  for  the  benefit  of  certain  estates. 
The  use  may  be  limited  to  the  inhabitants  of 
a  small  locality,  but  the  benefit  must  be  in 
common,  and  not  to  a  very  few  persons  or 
estates.  Coster  v.  Tide  Water  Co.,  18  N.  J. 
Eq.  55;  Talbot  v.  Hudson,  16  Gray  (Mass.) 
424;  Gilmer  v.  Lime  Point,  18  Cal.  229.  The 
prosperity  of  each  individual  conduces,  in  a 
certain  sense,  to  the  public  welfare,  but  this 
fact  is  not  a  sufficient  reason  for  taking  other 
private  property  to  increase  the  prosperity  of 
individual  men." 

3.  Reclamation  of  Large  Bodies  of  Waste  Lands 
Held  a  Public  Purpose.  —  Hagar  v.  Yolo  County, 
47  Cal.  222;  Hartwell  v.  Armstrong,  19  Baib. 
(N.Y.)  166. 

In  Tide-water  Co.  v.  Coster,  18  N.  J.  Eq. 
518,  90  Am.  Dec.  634,  in  considering  an  act 
prcviding  for  the  drainage  of  certain  tide- 
water marshes,  Beasley,  C.  J.,  said:  "  That 
the  legislative  authority  is  competent  to  effect 
the  end  provided  for  in  this  act,  I  can  entertain 
no  doubt.  The  purpose  contemplated  is  to- 
reclaim  and  bring  into  use  a  tract  of  land  cov- 
ering  about  one  fourth  of  the  county  of  Hudson 
and  several  thousand  acres  in  the  county  of 
Union.  *  *  *  It  is  difficult,  from  the  great 
expense  of  such  works,  to  build  roads  across 
it.  *  *  *  To  remove  these  evils  and  to 
make  this  vast  region  fit  for  habitation  and 
use  seems  to  me  plainly  within  the  legitimate 
province  of  legislation;  and  to  effect  such  ends 
I  see  no  reason  to  doubt  that  both  the  prerog- 
atives of  taxation  and  of  eminent  domain  may 
be  resorted  to.  *  *  *  I  have  no  difficulty, 
therefore,  in  concluding  that  the  legislature 
was  fully  authorized  to  adopt  measures  to  ac- 
complish the  general  design  embraced  in  this 
act.  *  *  *  It  is  one  of  the  legislative  pre- 
rogatives to  decide  the  important  question 
whether  an  enterprise  or  scheme  of  improve- 
ment be  of  such  public  utility  as  to  justify  a 
resort  for  its  furtherance  to  the  exercise  of  the 
power  of  taxation  or  eminent  domain." 

In  Zigler  v.  Menges,  121  Ind.  99,  16  Am.  St. 
Rep.  357,  the  court  said:  "  The  community  is 
benefited  by  anything  that  makes  considerable 
bodies  of  land  arable  and  adds  to  their  taxable 
value." 
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effect  upon  the  public  health,  as  reasonable  regulations  for  the  general  advantage 
of  persons  having  a  common  interest  in  the  proposed  improvement.1  On  the 
other  hand,  there  are  authorities  holding  statutes  of  this  class  to  be  unconsti- 
tutional as  authorizing  the  taking  of  private  property  for  a  private  use  merely.2 
2.  Establishment,  Construction,  and  Maintenance.  —  Local  statutes  provide  for 
the  method  of  procedure  for  the  establishment  of  drainage  districts.  In  some 
of  the  states  ditches  or  drains  are  constructed  through  the  agency  of  corpora- 
tions organized  under  general  laws.  In  others  they  are  constructed  through 
proceedings  instituted  before  the  township  or  county  authorities.  Again,  the 
work  may  be  conducted  under  the  direction  and  control  of  a  court.    In  some 


1.  Drainage  Laws  Upheld  Without  Reference  to 
Public  Health.  —  Hagar  v.  Reclamation  Dist. 
No.  108,  in  U.  S.  701;  O'Reiley  v.  Kankakee 
Valley  Draining  Co.,  32  Ind.  169.  See  also 
Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  22, 
per  Gray,  J. 

The  New  Jersey  Act  of  1871,  providing  for 
the  drainage  of  any  tract  of  low  or  marshy 
land  within  the  state  upon  the  application  of 
at  least  five  owners  of  separate  lots  of  land  in- 
cluded in  the  tract,  is  constitutional.  Wurts  v. 
Hoagland,  114  U.  S.  606.  In  so  holding, 
Gray,  J.,  said:  "  General  laws  authorizing  the 
drainage  of  tracts  of  swamp  and  low  lands, 
by  commissioners  appointed  upon  proceedings 
instituted  by  some  of  the  owners  of  the  lands, 
and  the  assessment  of  the  whole  expense  of 
the  work  upon  all  the  lands  within  the  tract 
in  question,  have  long  existed  in  the  state  of 
New  Jersey,  and  have  been  sustained  and 
acted  on  by  her  courts,  under  the  Constitution 
of  1776,  as  well  as  under  that  of  1844.  *  *  * 
Jones  v.  Lore,  3  N.  J.  L.  598;  Doremus  v. 
Smith,  4  N.  J.  L.  160;  Westcott  v.  Garrison, 
6  N.  J.  L.  132;  State  v.  Frank,  etc.,  Creek  Co., 
14  N.  J.  L.  301;  State  v.  Newark,  27  N.  J.  L 
185;  Berdan  v.  Riser  Drainage  Co.,  cited  in 
Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  69 
Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54 
State  v.  Blake,  35  N.  J.  L.  208,  36  N.  J.  L 
442;  Hoagland  v.  Wurts,  41  N.  J.  L.  175 
*  *  *  This  review  of  the  cases  clearly 
shows  that  general  laws  for  the  drainage  of 
large  tracts  of  swamps  and  low  lands,  upon 
proceedings  instituted  by  some  of  the  propri- 
etors of  the  lands  to  compel  all  to  contribute 
to  the  expense  of  their  drainage,  have  been 
maintained  by  the  courts  of  New  Jersey  (with- 
out reference  to  the  power  of  taking  private 
property  for  the  public  use  under  the  right  of 
eminent  domain,  or  to  the  power  of  suppress- 
ing a  nuisance  dangerous  to  the  public  health) 
as  a  just  and  constitutional  exercise  of  the 
power  of  the  legislature  to  establish  regula 
tions  by  which  adjoining  lands,  held  by  various 
owners  in  severalty,  and  in  the  improve- 
ment of  which  all  have  a  common  interest,  but 
which,  by  reason  of  the  peculiar  natural  con- 
dition of  the  whole  tract,  cannot  be  improved 
or  enjoyed  by  any  of  them  without  the  concur- 
rence of  all,  may  be  reclaimed  and  made  use- 
ful to  all  at  their  joint  expense." 

In  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54, 
which  was  a  case  involving  the  draining  of 
certain  meadow  lands,  Chancellor  Zabriskie 
said:  "  There  is  another  branch  of  legislative 
power  that  may  be  appealed  to  as  authorizing 
the  taking  of  the  lands  required  for  the  works 
to  drain  these  meadows.    It  is  the  power  of 
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the  government  to  prescribe  public  regulations 
for  the  better  and  more  economical  manage- 
ment of  property  of  persons  whose  property 
adjoins,  or  which,  from  some  other  reason, 
can  be  better  managed  and  improved  by  some 
joint  cperation,  such  as  the  power  of  regulat- 
ing the  building  of  party-walls,  making  and 
maintaining  partition  fences  and  ditches,  con- 
structing ditches  and  sewers  for  the  draining 
of  uplands  and  marshes,  which  can  more  ad- 
vantageously be  drained  by  a  common  sewer 
or  ditch.  This  is  a  well-known  legislative 
power,  recognized  and  treated  of  by  all  juris- 
consults and  writers  upon  law  through  the  civ- 
ilized world.  *  *  *  The  legislature  has 
power  to  regulate  these  subjects,  either  by 
general  law  or  by  particular  laws  for  certain 
localities  or  particular  and  defined  tracts  of 
land.  *  *  *  Many  private  acts  have  been 
passed  in  this  state  for  the  draining  of 
meadows.  *  *  *  The  principle  of  them 
all  is  to  make  an  improvement  common  to  all 
concerned,  at  the  common  expense  of  all. 
And  to  effect  this  object  the  acts  provide  that 
the  works  to  effect  the  drainage  may  be 
located  on  any  part  of  the  lands  drained, 
paying  the  owner  of  the  land  thus  occupied 
compensation  for  the  damage  by  such  use. 
*  *  *  To  effect  such  common  drainage, 
power  was  in  some  cases  given  to  continue 
these  drains  through  adjacent  lands  not 
drained,  upon  compensation.  All  this  was  an 
ancient  and  well-known  exercise  of  legislative 
power,  and  may  well  be  considered  as  in- 
cluded in  the  grant  of  legislative  power  in 
the  constitution."  Quoted  with  approval  in 
O'Reiley  v.  Kankakee  Valley  Draining  Co.,  32 
Ind.  169. 

2.  In  Kinnie  v.  Bare,  68  Mich.  625,  it  was 
held  that  "  drain  laws  which  take  from  the  citi- 
zen his  private  property  against  his  will  can  be 
upheld  solely  upon  the  ground  that  such  drains 
are  necessary  for  the  public  health."  The 
court  said:  "  It  is  evident  that  where  the  pub- 
lic health  is  not  affected  by  the  existence  of 
low,  swampy  land,  the  only  object  to  be  ac- 
complished by  their  drainage  is  the  improve- 
ment of  the  land  itself.  *  *  *  If  private 
interests  are  solely  involved,  no  authority  ex- 
ists in  the  legislature  to  tax  any  person,  either 
to  compensate  the  owner  for  lands  taken  or  to 
pay  for  constructing  the  drain." 

Statutes  which  authorize  the  drainage  of 
lands  without  requiring  that  the  proposed 
drainage  shall  benefit  the  public  health,  or 
otherwise  be  of  public  utility,  are  unconstitu- 
tional. Gifford  Drainage  Dist.  v.  Shrocr,  145 
Ind.  572;  Fleming  v.  Hull,  73  Iowa  598;  ///  re 
Theresa  Drainage  Dist.,  90  Wis.  301. 
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states  two  or  more  of  these  systems  are  in  vogue.  The  repair  and  maintenance 
of  drains  are  likewise  provided  for  by  the  local  statutes.1 

3.  Assessments  —  a.  Generally.  —  The  expense  of  constructing  and  main- 
taining ditches  and  drains  is  usually  provided  for  by  special  assessments  upon 
the  lands  drained.  The  precise  mode  of  making  such  assessment  and  of 
determining  its  amount  in  a  particular  case  is  generally  prescribed  in  the 
statute  authorizing  the  assessment.2 


1.  See  Encyc.  of  Pl.  and  Pr.,  title  Drain- 
age, vol.  7,  p.  209.  See  also  the  statutes  of 
the  various  states. 

2.  Assessments.  —  Consult  the  local  statutes, 
and  see  generally  the  title  Special  Assess- 
ments. 

As  to  assessments  under  particular  statutes, 

see: 

Arkansas.  —  Cribbs  v.  Benedict,  64  Ark.  555. 

California.  —  People  v.  Hagar,  52  Cal.  171; 
Swamp  Land  Dist.  No.  307  v.  Glide,  112  Cal. 
85;  Reclamation  Dist.  No.  551  v.  Runyon,  117 
Cal.  164.  See  also  Hagar  v.  Reclamation  Dist. 
No.  108,  in  U.  S.  701. 

Illinois.  —  Updike   v.    Wright,  81    111.  49; 
Blake  v.  People,  109  111.  504;  Kilgour  v.  Drain- 
age Com'rs,  in  111.  342;  People  v.  Clayton, 
115  111.  150;  Morrell  v.  Union  Drainage  Dist. 
No.  1,  118  111.  139;  People  v.  Meyers,  124  111. 
95;  Russell,  etc.,  Drainage  Dist.  v.  Benson, 
125  111.  490;  Samuels  v.  Drainage  Com'rs,  125 
111.  536;  Gauen  v.  Moredock,  etc.,  Drainage 
Dist.  No.  1,  131  111.  446;  Wabash  Eastern  R. 
Co.    v.    East   Lake    Fork   Special  Drainage 
Dist.,  131  111.  446;  Hosmer  v.  Hunt  Drainage 
Dist.,  135  111.  51 ;  Briggs  v.  Union  Drainage  Dist. 
No.  1,  140  111.  53;  Badger  v.  Inlet  Drainage 
Dist.,  141  111.  540;  Rickert  v.  Moredock,  etc. 
Drainage  Dist.  No.  1,  (111.  1891)  27  N.  E.  Rep 
86;   People  v.  Jones,  137  111.  35;  Sennot  v 
Moredock,  etc.,  Drainage  Dist.  No.  1,  155  111 
96;  Lovell  v.  Sny  Island  Levee  Drainage  Dist. 
159  111.  188;  Sisson  v.  Drainage  Dist.  No.  1 
163  111.  295;  Robeson  v.  People,  161  111.  176 
People  v.  Weber,  164  111.  412;  Charleston  v. 
Johnston,  170  111.  336. 

Indiana.  —  Etchison  Ditching  Assoc.  v.  Hil- 
lis,  40  Ind.  408;  Bate  v.  Sheets,  64  Ind.  209; 
Deisner  v.  Simpson,  72  Ind.  435  State  v. 
Thompson,  109  Ind.  533;  Trimble  v.  McGee, 
112  Ind.  307;  Hackett  v.  State,  113  Ind.  532; 
Louisville,  etc.,  R.  Co.  v.  State,  122  Ind.  443; 
Cullen  -/.  Strauz,  124  Ind.  340;  McCollum  v. 
Uhl,  128  Ind.  304;  Pierce  v.  ^Etna  L.  Ins.  Co., 
131  Ind.  284;  Racer  v.  State,  131  Ind.  393; 
Smith  v.  State,  131  Ind.  441;  State  v.  Loveless, 
133  Ind.  600;  Steele  v.  Empsom,  142  Ind.  397; 
Reed  v.  Kalfsbeck,  147  Ind.  148;  Hoefgen  v. 
State,  17  Ind.  App.  537. 

Iowa.  —  Patterson  v.  Baumer,  43  Iowa  477; 
Lambert  v.  Mills  County,  58  Iowa  666. 

Kentucky.  —  Duke  v.  O'Bryan,  (Ky.  1897)  39 
S.  W.  Rep.  444. 

Louisiana.  —  Matter  of  First  Draining  Dist., 
27  La.  Ann.  20;  New  Orleans  Canal,  etc.,  Co. 
v.  New  Orleans,  27  La.  Ann.  505. 

Michigan  —  Wallace  v.  Sortor,  52  Mich.  159; 
Pieotter  v.  Whaley,  80  Mich.  257;  Post  v. 
Harris,  95  Mich.  321;  Matrau  v.  Tompkins,  99 
Mich.  528;  Cook  v.  Covert,  71  Mich.  249; 
Mason  v.  New  Haven  Tp.,  82  Mich.  435; 
Mason  v.  Hazleton  Tp.,  82  Mich.  440;  Bump 
v.  Jepson,  106  Mich.  641 ;  Laubach  v.  O'  Meara 


107  Mich.  29;  Conley  v.  St.  Clair  County,  88 
Mich.  245;  Jackson  Fire  Clay,  etc.,  Co.  v. 
Snyder,  93  Mich.  325 ;  Hillyer  v.  Jonesfield  Tp., 
(Mich.  1897)  72  N.  W.  Rep.  619;  Roberts  v. 
Smith,  (Mich.  1897)  72  N.  W.  Rep.  1091; 
Thomas  v.  Walker  Tp.,  (Mich.  1898)  74  N.  W. 
Rep.  1048. 

Missouri.  —  State  v.  Angert,  127  Mo.  456. 
New  Jersey.  —  State  v.  Blake,  35  N.  J.  L. 
208,  36  N.  J.  L.  442;  Craig  v.  Mackey,  48  N.  J. 
L.  363. 

New  York.  —  Olmstead  v.  Dennis,  77  N.  Y. 
378;  Matter  of  Swan,  35  Hun  (N.  Y.)  625. 

Pennsylvania.  —  Kingsessing,  etc..  Meadow 
Co.  v.  Shields,  14  Pa.  Co.  Ct.  Rep.  647. 

Wisconsin.  —  Muskego  v.  Drainage  Com'rs, 
78  Wis.  40. 

As  to  Assessments  for  Repairs,  see  generally 
Briggs  v.  Union  Drainage  Dist.  No.  1,  140  111. 
53;  Hosmer  v.  Hunt  Drainage  Dist.,  134  111. 
360;  Robeson  v.  People,  161  111.  176;  Ham- 
mond v.  Carter,  161  111.  621;  Weaver  v.  Tem- 
plin,  113  Ind.  298;  Davis  v.  Lake  Shore,  etc., 
R.  Co.,  114  Ind.  364;  Johnson  v.  Lewis,  115 
Ind.  490;  Markley  v.  Rudy,  115  Ind.  533; 
Geiger  v.  Bradley,  117  Ind.  120;  Kirkpatrick 
v.  Taylor,  118  Ind.  329;  Crooks  z.  State,  126 
Ind.  572;  Terre  Haute,  etc.,  R.  Co.  v.  Soice, 
128  Ind.  105;  Goff  v.  McGee,  128  Ind.  394; 
Scott  v.  Stringley,  132  Ind.  378;  Millikan  v. 
Wall,  133  Ind.  51;  Davis  v.  Lake  Shore,  etc., 
R.  Co.,  114  Ind.  364,  22  Am.  &  Eng.  Corp. 
Cas.  339;  Zimmerman  v.  Savage,  145  Ind.  124; 
Romack  v.  Hobbs,  13  Ind.  App.  138;  Beatty  v. 
Pruden,  13  Ind.  App.  507;  Morrow  v.  Geeting, 
15  Ind.  App.  358;  Yeomans  v.  Riddle,  84  Iowa 
147- 

Drainage  Acts  Authorizing  Assessments  Con- 
strued Strictly.  —  Drainage  acts  authorizing 
assessments  upon  the  owners  of  the  lands 
drained  must  be  construed  strictly,  and  the 
drainage  authorities  have  only  such  powers  as 
are  given  expressly  or  by  necessary  implica- 
tion. Rutherford  v.  Maynes,  97  Pa.  St.  78. 
See  also  People  v.  County  Ct.,  56  Barb.  (N.  Y.) 
136. 

Assessments  in  Advance.  —  Under  the  Indiana 
statutes  the  commissioner  of  drainage  may 
exercise  a  reasonable  discretion  in  levying 
assessments  to  secure  in  advance  money  to 
pay  for  work  in  progress  but  not  completed. 
Racer  v.  State,  131  Ind.  393;  Hoefgen  v.  State, 
17  Ind.  App.  537. 

Under  the  Illinois  drainage  acts  the  commis- 
sioners have  no  power  to  create  an  indebted- 
ness in  advance  and  then  levy  an  assessment 
for  the  purpose  of  meeting  it.  Winkelmann 
v.  Moredock,  etc..  Drainage  Dist.,  170  111.  37. 

Application  of  Unassessed  Benefits  to  New 
Work.  —  The  portion  of  the  benefits  found  to 
have  resulted  from  the  construction  of  a  drain- 
age ditch,  never  assessed  or  called  for,  for  the 
construction  according  to  the  plans  and  speci. 
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Property  Owner  Must  Be  Given  Opportunity  to  Be  Heard.  —  A  law  authorizing  the  levy 
of  an  assessment  upon  land  according  to  the  benefit  received  from  a  system  of 
drainage  is  not  unconstitutional  on  the  ground  that  it  deprives  a  property 
owner  of  his  property  without  due  process  of  law,  where  he  has  had  ample 
opportunity  to  be  heard  on  all  questions  of  law  and  fact  in  the  case  and  to 
contest  the  amount  or  validity  of  the  assessment,  either  before  the  amount  is 


fications,  cannot  be  applied  to  new  work, 
under  Rev.  Stat.  Indiana,  1894,  §  5648,  provid- 
ing for  the  expenditure  of  funds  collected  on 
assessments  in  excess  of  the  amount  necessary 
to  complete  the  ditch  for  opening  the  channel 
or  increasing  the  levee.  Reamer  z\  Hogg,  142 
Ind.  138. 

Assessment  Not  Invalidated  by  Slight  Errors.  — 

Where  there  has  been  a  substantial  compli- 
ance with  the  law  in  levying  a  drainage  assess- 
ment, the  assessment  will  not  be  invalidated 
by  slight  errors  in  the  proceedings.  Tucker  v. 
People,  156  111.  108.  See  also  Reynolds  v. 
Milk  Grove  Special  Drainage  Dist.,  134  111. 
268. 

Omission  of  Assessable  Lands.  —  It  has  been 
held  that  the  omission  to  assess  lands  subject 
to  assessment  under  a  drainage  act  renders 
the  assessment  made  invalid.  Nevins,  etc., 
Tp.  Draining  Co.  v.  Alkire,  36  Ind.  189.  See 
also  People  v.  Cole,  128  111.  158. 

Reclassification  of  Benefits.  — ■  Under  the 
Illinois  statutes  the  commissioners  may  cor- 
rect errors  in  the  classification  of  benefits  by  a 
reclassification.  See  Boul  v.  People,  127  111. 
240;  People  v.  Cole,  128  III.  158. 

Assessment  for  Ditch  Not  Properly  Constructed. 
—  It  is  no  defense  to  a  suit  to  enforce  an 
assessmjnt  for  the  construction  of  a  ditch,  that 
the  commissioner  did  not  compel  the  perform- 
ance of  the  work  in  compliance  with  the 
contract,  as  it  was  his  duty  to  do.  The  land- 
owner's remedy  is  to  apply  to  the  court  to 
compel  a  performance  of  duty  by  the  con- 
tractor and  the  commissioner.  Racer-'.  State, 
131  Ind.  393;  Indianapolis,  etc.,  Gravel  Road 
Co.  v.  State,  105  Ind.  37;  Stafford  v.  State,  12 
Ind.  App.  540;  Racer  v.  Wingate,  138  Ind.  114; 
Wilson  v.  State,  9  Ind.  App.  696;  Vance  v. 
State,  9  Ind.  App.  698. 

Where,  under  the  Ohio  ditch  laws,  a  ditch 
has  been  ordered  and  established  by  the 
county  commissioners,  and  the  construction 
paid  for  from  the  county  treasury  on  certifi- 
cates of  the  engineer  appointed  to  superintend 
the  work,  the  assessment  made  to  reimburse 
the  county  for  the  payments  made  by  it  can- 
not be  enjoined  by  the  landowners  on  the 
ground  that  the  ditch  was  not  constructed  ac- 
cording to  the  contract  and  specifications,  and 
does  not  drain  their  lands.  The  proper  remedy 
in  such  case  is  an  action  upon  the  bond  of 
the  engineer  or  contractor,  or  both.  Putnam 
County  v.  Krauss,  53  Ohio  St.  628.  Similarly 
the  misconduct  of  the  drainage  authorities  has 
been  held  no  defense  to  an  action  for  an 
assessment.  Hackett  v.  State,  113  Ind.  532. 
See,  as  to  the  liability  of  the  commissioner  for 
payments  made  for  defective  work,  Smith  v. 
State,  1 17  Ind.  167. 

Who  May  Assess.  —  One  who  is  related  within 
the  prohibited  degrees  of  consanguinity  to  the 
persons  to  be  benefited  by  or  liable  to  an 


assessment  is  disqualified  from  acting  in 
making  the  assessment.  High  v.  Big  Creek 
Ditching  Assoc.,  44  Ind.  356;  Markley  v. 
Rudy,  115  Ind.  533.  See  also  Lower  Kings 
River  Reclamation  Dist.  No.  531  v.  Phillips, 
10S  Cal.  306. 

Assessment  by  Two  Townships  Jointly. —  In 
the  absence  of  a  statute  authorizing  joint 
action  by  two  townships  in  the  construction 
of  a  drain  in  such  townships,  an  assessment 
by  them  for  such  purpose  is  illegal.  Alger  v. 
Slaght,  64  Mich.  589;  Hubbell  v.  Robertson, 
65  Mich.  538. 

Property  Assessable  —  Highways.  —  In  levying 
an  assessment  for  drainage  purposes  under 
the  Illinois  Act  of  1885  highways  form  a  class 
in  themselves  distinct  from  land  in  general, 
and  although  the  lands  subject  to  assessment 
are  required  by  the  statute  to  be  classified,  no 
classification  of  the  different  highways  is  re- 
quired. Highway  Com'rs  v.  East  Lake  Fork 
Special  Drainage  Dist.,  127  111.  581,  28  Am.  & 
Eng.  Corp.  Cas.  332. 

The  provision  of  Illinois  Const.,  art.  4,  §  31, 
and  of  the  statute  of  1885  (Laws  1885,  p.  77), 
that  drainage  districts  shall  be  formed  only 
for  "  agricultural  or  sanitary  purposes,"  does 
not  require  that  lands  must  be  specially  bene- 
fited for  agricultural  or  sanitary  purposes 
before  they  may  be  assessed  for  drainage  pur- 
poses, and  special  assessments  may  be  levied 
upon  other  lands,  as  highways,  if  they  are 
benefited  by  the  construction  of  the  drains. 
Highway  Com'rs  v.  East  Lake  Fork  Special 
Drainage  Dist.,  127  111.  581,  28  Am.  &  Eng. 
Corp.  Cas.  332. 

Right  of  Way  of  Railroad.  —  By  the  express 
provision  of  Elliott's  Supp.  Indiana,  §  1 175, 
the  easement  or  right  of  way  of  a  railroad  com- 
pany may  be  assessed  in  the  establishment  of 
a  ditch.  Baltimore,  etc.,  R.  Co.  v.  Ketring, 
122  Ind.  5.  So  also  in  Illinois.  Illinois  Cent. 
R.  Co.  v.  East  Lake  Fork  Special  Drainage 
Dist.,  129111.417.  But  it  cannot  be  sold  to  pay 
the  lien  of  the  assessment,  the  remedy  being  a 
personal  judgment  against  the  company. 
Louisville,  etc.,  R.  Co.  v.  State,  8  Ind.  App. 
377;  Louisville,  etc.,  R.  Co.  v.  State,  122  Ind. 
443.  Compare,  in  Illinois,  Illinois  Cent.  R.  Co. 
v.  East  Lake  Fork  Special  Drainage  Dist.,  129 
111.  417;  Wabash  Eastern  R.  Co.  v.  East 
Lake  Fork  Special  Drainage  Dist.,  134  111. 
384. 

Special  Ditch  Fund  —  Nebraska.  —  Under 
Comp.  Stat.  Nebraska,  c.  89,  art.  1,  a  special 
ditch  fund  is  required  to  be  formed,  which 
alone  is  available  for  the  payments  for  im- 
provements made  entirely  within  a  single 
county,  and  money  for  such  payments  can  be 
obtained  from  the  county  general  fund  only  by 
borrowing,  as  provided  by  section  26  of  said 
article.  Hall  v.  State,  (Neb.  1898)  74  N.  W. 
Rep.  590. 
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determined  or  in  the  proceedings  for  its  enforcement.1  But  it  is  otherwise 
where  the  property  owner  has  had  no  opportunity  to  be  heard.2 

Estoppel.  —  A  landowner  who,  without  objection,  stands  by  and  sees  the 
construction  of  a  drain  affecting  his  premises,  and  who  acquiesces  in  an  assess- 
ment for  the  same,  will  be  estopped  from  afterwards  resisting  the  payment  of 
the  assessment  or  the  prosecution  of  the  work  on  the  ground  of  the  invalidity 
of  the  proceedings.3 

Assessments  Must  Be  According  to  Benefits.  —  The  general  rule 

is  well  settled  that  a  special  assessment  for  the  purpose  of  drainage  can  be 
Le\  ied  only  upon  property  benefited  by  the  proposed  drainage,  and  the 
amount  of  such  assessment  must  not  exceed  the  benefit  to  be  derived  by  the 
land  assessed.'* 


1.  Hagar  v.  Reclamation  Dist.  No.  108,  ill 
U.  S.  701;  Land  Owners  v.  People,  113  111. 
296. 

Appeal  from  Commissioners  to  Courts  Provided 
For.  —  Where  a  drainage  act  provides  for  an 
appeal  to  the  courts  from  the  decisions  of  the 
commissioners  as  to  all  material  questions  ex- 
cept as  to  the  necessity  of  the  proposed  drain- 
age, it  cannot  be  said  that  property  rights  will 
be  affected  without  due  process  of  law. 
State  v.  Stewart,  74  Wis.  620. 

2.  Lower  Kings  River  Reclamation  Dist. 
No.  531  v.  Phillips,  108  Cal.  306;  Campbell  v. 
Dwiggins,  83  Ind.  473;  Tyler  v.  State,  83  Ind. 
563- 

3.  Estoppel  —  Acquiescence.  —  Nevins,  etc., 
Tp.  Draining  Co.  v.  Alkire,  36  Ind.  189;  Mun- 
cey  v.  Joest,  74  Ind.  409;  Peters  v.  Griffee,  108 
Ind.  121;  Prezinger  v.  Harness,  114  Ind.  491; 
Montgomery  v.  Wasem,  116  Ind.  243;  Davis  v. 
Lake  Shore,  etc.,  R.  Co.,  114  Ind.  364,  22  Am. 
&  Eng.  Corp.  Cas.  339;  Roediger  v.  Wayne 
County,  40  Mich.  745  ;  Harwood  v.  Huntoon,  51 
Mich.  639;  Gillett  v.  McLaughlin,  69  Mich.  547, 
22  Am.  &  Eng.  Corp.  Cas.  323;  Hall  v.  Slay- 
baugh,  69  Mich.  484;  Cook  v.  Covert,  71  Mich. 
249;  Smith  v.  Carlow,  (Mich.  1897)  72  N.  W. 
Rep.  22;  Kellogg  v.  Ely,  15  Ohio  St.  64.  See 
also  Patterson  v  Baumer,  43  Iowa  477. 

Failure  to  Object  at  Proper  Time.  —  Where  a 
person  whose  lands  have  been  assessed  for 
drainage  purposes  has  had  ample  oppor- 
tunity to  object  to  such  assessments  and  has 
not  done  so,  he  will  not  be  allowed  afterwards 
to  resist  the  collection  of  such  assessments  for 
irregularity.  Trimble  v.  McGee,  112  Ind.  307; 
Wisman  v.  McGee,  112  Ind.  600;  Dunkle  v. 
Herron,  115  Ind.  470.  See  also  People  v. 
Chapman,  127  III.  387. 

Where  No  Opportunity  to  Appeal  Has  Been 
Given.  —  But  a  landowner  is  not  estopped  to 
object  to  an  assessment  where  he  has  had  no 
opportunity  to  appeal  therefrom.  Tinsman  v. 
Monroe  County,  90  Mich.  382. 

4.  Assessment  Must  Be  According  to  Benefit  — 
Arkansas.  — Cribbs  v.  Benedict,  64  Ark.  555, 
citing  t>  Am.  and  Eng.  Encyc,  of  LA\v(ist  ed.)2. 

California.  —  Swamp  Land  Dist.  No.  307 
v.  Gwynn,  70  Cal.  566;  Lower  Kings  River 
Reclamation  Dist.  No.  531  v.  Phillips,  108  Cal. 
306. 

Illinois.  —  Gilkerson  v.  Scott,  76  111.  509; 
Huston  v.  Clark,  112  111.  344;  Morrell  v. 
Union  Drainage  Dist.  No.  1,  118  111.  139; 
Havana  Tp.  Drainage  Dist.  No.  1  v.  Kelsey, 
120  111.  482;  Illinois  Cent.  R.  Co.  v.  East  Lake 
Fork   Special    Diainage   Dist.,  129  111.  417; 


Gauen  v.  Moredock,  etc.,  Drainage  Dist.  No. 
1,131111.446;  Hosmery  Hunt  Drainage  Dist., 
135  111.  51;  Briggs  v.  Union  Drainage  Dist. 
No.  1,  140  111.  53;  Badger  v.  Inlet  Drainage 
Dist.,  141  111.  540;  Winkelmann  v.  Moredock, 
etc.,  Drainage  Dist.,  170  111.  37. 

Indiana.  —  Morrow  v.  Geeting,  15  Ind.  App. 
358:  Parke  County  Coal  Co.  v.  Campbell,  140 
Ind.  28. 

Kentucky.  —  Cypress  Pond  Draining  Co.  v. 
Hooper,  2  Mete.  (Ky.)  350;  Duke  v.  O'Bryan, 
(Ky.  1897)  39  S.  W.  Rep.  444- 

Louisiana.  — In  re  New  Orleans  Draining 
Co.,  11  La.  Ann.  338. 

New  York.  —  People  v.  County  Ct.,  56  Barb. 
(N.  Y.)  136. 

Ohio.  —  Lutman  v.  Lake  Shore,  etc.,  R.  Co., 
56  Ohio  St.  433. 

A  drainage  assessment  levied  in  an  arbi- 
trary manner  upon  the  lands  to  be  drained, 
without  any  regard  to  whether  the  lands  are 
benefited  to  the  extent  of  the  tax  or  not,  is 
illegal.    Lee  v.  Ruggles,  62  111.  427. 

In  making  an  assessment  on  lands  benefited 
by  artificial  drainage  the  extent  of  their  water- 
shed is  not  the  proper  guide,  but  the  amount 
of  surface  water  for  which  such  drainage  is 
required  to  make  them  cultivable,  and  the 
benefits  that  will  accrue  to  the  lands  from 
such  drainage.    Blue  v.  Wentz,  54  Ohio  St.  247. 

A  New  Jersey  act  creating  a  corporation  to 
•  assist  in  draining  the  tidewater  marshes  ad- 
joining Newark  bay,  and  providing  for  the 
appointment  by  a  justice  of  the  Supreme 
Court  of  three  commissioners,  empowered  to 
contract  with  the  corporation  for  the  perform- 
ance of  the  work,  and  providing  also  that  the 
funds  necessary  to  pay  this  contract  price 
should  be  raised  by  said  commissioners  by 
assessing  upon  the  "  lands  so  reclaimed  a  just 
proportion  of  the  contract  price,  and  of  the  ex- 
penses of  said  commission,"  was  held  uncon- 
stitutional because  it  did  not  restrict  the 
assessments  to  the  value  of  the  benefits  con- 
ferred upon  the  landowners.  Tide-water  Co. 
v.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634. 

Assessment  on  Land  Not  Benefited.  —  An 
assessment  on  lands  presupposes  some  special 
benefit  to  the  lands  to  be  assessed,  derived 
from  the  improvement  for  which  the  assess- 
ment is  made;  and  where  in  the  nature  of 
things  there  can  be  no  special  benefit  from  the 
improvement,  an  assessment  made  on  lands 
for  the  cost  thereof  is  a  taking  of  the  property 
of  one  person  for  the  benefit  of  another,  and 
the  assessment  is  void.  Thus  where  lands,  by 
reason  of  their  situation,  are  provided  with 
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Just  and  Eeasonable  Apportionment  —  Absolute  Equality  Not  Required.  —  This  rule  does 
not  require  an  absolute  equality  in  imposing  the  charges  for  drainage,  for  only 
an  approximation  thereto  may  be  attainable  ;  all  that  is  required  is  that  the 
charges  should  be  apportioned  in  some  just  and  reasonable  mode,  according 
to  the  benefits  received.1  And  it  has  been  held  that  an  assessment  under  a 
drainage  act  in  excess  of  the  benefits  received  is  void  simply  as  to  such  excess.* 

Wbere  the  Land  Drained  Has  Been  Damaged  as  well  as  benefited  by  the  construc- 
tion of  the  drain,  the  amount  of  such  damage  should  be  deducted  from  the 
amount  of  the  assessment  for  the  benefit  received.3 

Nature  of  Benefits  —  Special  Benefits.  —  It  has  been  held  that  in  an  assessment  for 
drainage  purposes  a  landowner  should  be  charged  only  with  the  special  bene- 
fits received  by  him,  and  not  with  the  general  benefits  which  accrue  to  him  as 
a  member  of  the  community.4 

Speculative  Benefits.  —  Moreover,  the  benefits  should  be  actually  received  or 
demonstrably  certain,  and  not  speculative  or  doubtful.5 

Indirect  Benefits.  —  It  is  not  necessary,  however,  that  the  benefits  should  be 
direct.    An  assessment  may  be  levied  for  indirect  benefits  as  well.6 


sufficient  natural  drainage,  they  are  not  liable 
for  the  costs  and  expenses  of  a  ditch  necessary 
for  the  drainage  of  other  lands,  simply  be- 
cause the  surface  water  of  such  lands  natu- 
rally drains  therefrom  to  and  upon  the  lands 
requiring  artificial  drainage.  Blue  v.  Wentz, 
54  Ohio  St.  247. 

Right  to  Object  —  Remedy  by  Appeal.  —  In  an 
action  to  recover  an  assessment  for  the  con- 
struction of  a  ditch  the  defendant  cannot  set 
up  in  defense  that  his  land  was  not  benefited, 
where  the  statute  provides  a  remedy  by  ap- 
peal for  any  person  aggrieved  by  an  assess- 
ment. Moffit  v.  Medsker  Draining  Assoc.,  48 
Ind.  107.  See  also  Etchison  Ditching  Assoc. 
v.  Hillis,  40  Ind.  408. 

Landowners  Not  Benefited  —  Contractor's  Re- 
covery for  Work  Done.  —  Where,  under  a  stat- 
ute authorizing  the  county  commissioners,  on 
petition  of  one-third  of  the  adjacent  land- 
owners, to  contract  for  the  drainage  of  lands 
along  a  certain  stream,  and  to  assess  the  cost 
on  the  property  benefited,  a  contract  was  made 
and  the  work  done  upon  such  petition,  but  it 
was  adjudged  that  no  property  had  been  bene- 
fited thereby,  it  was  held  that  although  thecon- 
traclors  who  did  the  work  had  no  right  of 
recovery  under  the  statute  against  the  com- 
missioners or  the  nonpetitioning  landowners, 
they  might  recover  at  common  law  against  the 
petitioners  for  the  work  done  at  their  request. 
Moore  v.  Barry,  30  S.  Car.  530. 

Property  Injured.  —  A  judgment  for  a  drain- 
age tax  will  not  be  enforced  where  it  is  shown 
that  the  property,  instead  of  being  benefited, 
was  injured  by  the  alleged  drainage.  David- 
son v.  New  Orleans,  34  La.  Ann.  170. 

Assessment  for  Repairs.  —  Under  Elliott's 
Supp.  Indiana,  ^  1 193,  the  cost  of  repairing  a 
ditch  must  be  apportioned  and  assessed 
against  the  lands  benefited  by  the  repairs  in 
proportion  to  the  benefits  received,  and  no  part 
of  such  cost  can  be  assessed  against  land  not 
sc  benefited,  although  such  land  was  originally 
assessed  for  the  construction  of  the  ditch. 
Parke  County  Coal  Co.  v.  Campbell,  140 
Ind.  28. 

1.  Hagar  v.  Reclamation  Dist.  No.  108,  ill 
U.  S.  701. 


2.  Damages  Set  Off  Against  Assessment.  —  Peo- 
ple v.  Meyers,  124  111.  95. 

3.  See  infra,  this  section.  Compensation  and 
Damages.  See  also  Matter  of  Swan,  35  Hun 
(N.  Y.)  625. 

The  cost  of  temporary  changes  in  a  railroad 
bridge  to  allow  the  construction  of  a  ditch  im- 
provement may  be  deducted  as  damages  from 
the  assessment  levied  upon  the  railroad. 
Lake  Erie,  etc.,  R.  Co.  v.  Cluggish,  143  Ind. 
347- 

It  has  been  held  that  damages  caused  by 
failure  to  complete  a  ditch  as  established  are 
not  proper  subjects  for  counterclaim  or  set-off 
in  an  action  for  an  assessment.  Laverty  v. 
State,  log  I nd.  217. 

4.  Benefits  Must  Be  Special. —  Lipes  v.  Hand, 
104  Ina.  503, 

Benefits  are  special  when  they  increase  the 
value  of  the  land,  relieve  it  from  a  burden,  or 
make  it  especially  adapted  to  a  purpose  which 
enhances  its  value.  Where  the  construction  of 
a  large  ditch  enables  property  owners  to  carry 
their  lateral  ditches  into  it,  and  thus  secure 
good  drainage  without  encroaching  upon  the 
rights  of  others,  there  is  a  special  benefit. 
Lipes  v.  Hand,  104  Ind.  503. 

The  legislature  may  provide  for  an  appor- 
tionment of  the  expense  between  the  county 
at  large  and  the  owners  of  the  property  spe- 
cially benefited.  Shelley  v.  St.  Charles 
County,  17  Fed.  Rep.  gog. 

5.  Speculative  and  Doubtful  Benefits.  —  Under 
the  New  Jersey  Act  of  1871  special  assessments 
upon  the  lands  of  individuals  for  drainage  can 
be  made  only  where  the  benefit  is  actually  re- 
ceived or  demonstrably  certain ;  and  under  the 
supplement  of  1874  authorizing  the  commis- 
sioners, before  the  work  is  completed,  to  as- 
sess the  expenses  on  the  lands  benefited  or 
intended  to  be  benefited,  the  lands  of  objectors 
cannot  be  assessed  where,  by  the  testimony, 
such  intended  benefits  are  speculative  and 
doubtful.  In  Matter  of  Great  Meadows 
Drainage,  3g  N.  J.  L.  433. 

6.  Indirect  Benefit.  —  Lands  not  swampy  or 
overflowed,  but  which  are  indirectly  benefited 
by  the  construction  of  a  public  levee  by  the 
improvement  of  means  of  access  by  roads,  and 
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Assessment  Presumed  Correct.  —  An  assessment  for  drainage  purposes  made  by  the 
proper  authorities  is  presumed  to  be  correct  until  the  contrary  is  shown,  and 
the  burden  of  proving  that  such  assessment  was  not  in  proportion  to  the  bene- 
fits rests  upon  the  party  objecting  thereto.1 

The  Opinions  of  Witnesses  who  profess  to  be  familiar  with  the  subject,  and  have 
had  opportunities  of  acquiring  information  thereon,  are  competent  evidence  to 
show  to  what  extent,  if  any,  land  will  be  benefited  or  damaged  by  a  proposed 
drain.2 

The  Assessment  Roll  is  prima  facie,3  though  not  conclusive,4  evidence  that  the 
assessment  was  lawfully  made  in  proportion  to  benefits. 

c.  REASSESSMENT.  —  In  providing  for  the  construction  of  a  system  of  drain- 
age the  drainage  authorities  are  not  confined  to  a  single  assessment,  but  if  the 
first  assessment  does  not  prove  sufficient  to  complete  the  proposed  work  an 
additional  one  may  be  levied.5  But  in  making  a  second  or  third  assessment 
the  previous  assessments  should  be  considered,  and  in  no  case  should  the 
aggregate  amount  of  all  the  assessments  exceed  the  benefits  to  the  lands 
assessed. 8 

4.  Compensation  and  Damages.  —  Under  the  constitutions  and  drainage  laws 
of  the  several  states  provision  is  made  for  compensation  to  landowners  for 
lands  taken  for  the  construction  of  ditches  and  drains,  or  for  damages  to  such 
lands,  the  amount  of  such  compensation  or  damages  to  be  determined  as  pro- 


by  the  reclamation  of  low,  wet  lands  in  the 
vicinity,  may  properly  be  taxed  to  pay  for  the 
construction  of  the  levee.  Chambliss  v.  John- 
son, 77  Iowa  6n. 

On  the  trial  of  an  appeal  from  an  assess- 
ment for  drainage  evidence  is  admissible  not 
only  of  the  direct  benefit  to  the  land  drained, 
but  also  of  the  benefit  which  the  landowner 
may  derive  by  reason  of  the  drainage  of  a 
slough  separating  the  land  drained  from  his 
other  land,  whereby  the  construction  of  a 
bridge  across  such  slough  is  obviated.  Spear 
v.  Drainage  Com'rs,  113  111.  632. 

1.  Assessment  Presumed  Correct.  —  Wilson  v. 
Talley,  144  Ind.  74;  Morrow  v.  Geeting,  15 
Ind.  App.  358. 

Where  drainage  commissioners  have  appor- 
tioned the  cost  and  expenses  and  amount  of 
work  to  each  landowner,  and  have  on  due  no- 
tice heard  exceptions  thereto  and  confirmed 
such  apportionment,  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  such 
apportionment  was  just  and  fair,  and  made 
with  reference  to  the  benefits  to  be  derived. 
Chesbrough  v.  Commissioners,  37  Ohio  St.  508. 

A  landowner  who  remonstrates  on  the 
ground  that  his  land  is  assessed  too  much  for 
drainage  purposes  has  the  burden  of  the  issue. 
Con  well  v.  Tate,  107  Ind.  171;  Rogers  v. 
Venis,  137  Ind.  221. 

2.  Opinion  Evidence  as  to  Benefit  or  Damage.  — 
Lovell  v.  Sny  Island  Levee  Drainage  Dist.,  159 
III.  188.  See  also  Bennett  v.  Meehan,  83  Ind. 
566,  43  Am.  Rep.  78. 

Persons  living  in  the  immediate  neighbor- 
hood of  lands  which  it  is  proposed  to  drain  are 
competent  witnesses  to  give  their  opinions  as 
to  how  much,  if  at  all,  the  lands  will  be  in- 
creased in  value  by  the  proposed  drainage. 
Spear  -'.  Drainage  Com'rs,  113  111.  632. 

In  Lovell  v.  Sny  Island  Levee  Drainage 
Dist.,  159  III.  188,  it  was  said  to  be  immaterial 
that  the  witnesses  do  not  live  in  the  immediate 
neighborhood  of  the  land. 


3.  Assessment  Poll.  —  Briggs  v.  Union  Drain- 
age Dist.  No.  1,  140  111.  53;  Lovell  v.  Sny 
Island  Levee  Drainage  Dist.,  159  111.  188. 

4.  Reclamation  Dist.  No.  108  v.  Evans,  61 
Cal.  104;  Swamp  Land  Dist.  No.  307  v. 
Gwynn,  70  Cal.  506;  Lower  Kings  River  Rec- 
lamation Dist.  No.  531  v.  Phillips,  108  Cal. 
306;  Reclamation  Dist.  No.  307  v  Glide,  (Cal. 
1895)  41  Pac.  Rep.  278. 

5.  Reassessment.  —  Swamp  Land  Dist.  No. 
150  v.  Silva,  98  Cal.  51;  Morrell  v.  Union 
Drainage  Dist.  No.  1,  118  111.  139;  Havana._ 
Tp.  Drainage  Dist.  No.  I  v.  Kelsey,  120  111. 
482;  Briggs  v.  Union  Drainage  Dist.  No.  ir 
140  111.  53;  Lovell  v.  Sny  Island  Levee  Drain- 
age Dist.,  159  111.  188;  Bump  v.  Jepson,  106 
Mich.  641;  State  v.  County  Ct.,  135  Mo.  533. 
See  also  Curran  v.  Sibley  County,  56  Minn. 
432. 

In  case  the  original  assessment  of  benefits 
made  in  a  drainage  proceeding  under  the  In- 
diana Act  of  1885  proves  inadequate  to  com- 
plete the  work,  it  is  competent  for  the  court, 
upon  due  petition  and  notice,  to  refer  the  mat- 
ter to  the  drainage  commissioners,  or,  if  they 
be  incompetent  to  act,  to  new  commissioners, 
for  the  purpose  of  reassessing  benefits  in  order 
to  complete  the  work  or  pay  the  deficit  if  the 
work  has  been  completed.  Rogers  v.  Voor- 
hees,  124  Ind.  469. 

Change  of  Plan  of  Drainage  —  Reassessment.  — 
In  Illinois  the  commissioners  may  change  the 
plan  of  a  drainage  system,  if  found  deficient, 
at  anytime  before  the  completion  of  the  work, 
and  may  levy  an  additional  assessment  to 
make  the  necessary  changes.  Reynolds  v. 
Milk  Grove  Special  Drainage  Dist.,  134  111.  268. 

6.  Havana  Tp.  Drainage  Dist.  No.  1  v.  Kel- 
sey, 120  111.  482. 

Assessment  for  Repairs.  —  The  principle  stated 
in  the  text  has  no  reference  to  an  assessment 
made  after  the  completion  of  the  work  to  keep 
it  in  proper  repair.  Havana  Tp.  Drainage 
Dist.  No.  1  v.  Kelsey,  120  111.  482. 
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vided  in  the  statutes.1  But  where  the  lands  have  been  benefited  by  the  drain- 
age, such  benefits  may  be  set  off  against  the  damages  sustained.2 

5.  Drainage  Districts — a.  Generally.  —  In  several  of  the  states  of  the 
Union  the  drainage  laws  make  provision  for  the  establishment  of  reclamation 
or  drainage  districts  having  for  their  object  the  reclamation  or  drainage  of 
large  tracts  of  land  for  agricultural  or  other  purposes.3    Such  districts  are 


1.  Compensation  and  Damages.  —  Harward  v. 
St.  Clair,  etc..  Levee,  etc.,  Co.,  51  111.  130; 
Chaplin  v.  Highway  Com'rs,  129  111.  651: 
Elmore,  v.  Drainage  Com'rs,  135  111.  269,  25 
Am.  St.  Rep.  363;  Chronic  v.  Pugh,  136  111. 
539;  Union  Drainage  Dist.  v.  Volke,  163  111. 
243;  Duke  v.  O'Bryan,  (Ky.  1897)  39  S.  W. 
Rep.  824;  People  v.  Nearing,  27  N.  Y.  306; 
People  v.  Haines,  49  N.  Y.  587;  Matter  of 
Cheesebrough,  78  N.  Y.  232;  Hartvvell  v.  Arm- 
strong, 19  Barb.  (N.  Y.)  166;  Watson  v.  Pleas- 
ant Tp.,  21  Ohio  St.  667;  Zimmerman  v.  Can- 
field,  42  Ohio  St.  463.  See  also  Hoefgen  v. 
Harness,  148  Ind.  224;  Talbot  v.  Hudson,  16 
Gray  (Mass.)  417;  and  consult  the  statutes  of 
the  several  states. 

Entering  upon  and  occupying  lands  for  the 
purpose  of  constructing  a  drain  is  a  taking  of 
land  for  a  public  purpose,  and  an  act  authoriz- 
ing such  a  taking  is  so  far  void  unless  it  pro- 
vides for  the  payment  of  a  just  compensation. 
People  v.  Nearing,  27  N.  Y.  306;  People  v. 
Haines,  49  .N.  Y.  587;  Smith  v.  Gould,  61 
Wis.  31.  See  also  Matter  of  Kendall,  11  N. 
Y.  VVkly.  Dig.  287. 

Lands  cannot  be  permanently  appropriated 
for  drains  for  the  benefit  of  other  lands,  under 
the  police  power  or  otherwise,  without  com- 
pensation being  made  to  the  owner.  Matter 
of  Cheesebrough,  78  N.  Y.  232. 

An  act  providing  for  the  construction  of 
public  ditches  or  drains,  but  making  no  provi- 
sion for  compensation  to  the  landowner,  in 
money,  to  be  assessed  by  a  jury,  for  land 
appropriated  for  such  purpose,  is  unconstitu- 
tional. Watson  v.  Pleasant  Tp.,  21  Ohio  St. 
667. 

The  Washington  drainage  law  (Gen.  Stat., 
tit.  21,  c.  1)  is  unconstitutional,  as  it  provides 
for  the  taking  of  private  property  without 
an  assessment  of  damages  or  the  payment 
of  compensation  therefor.  Askam  v.  King 
County,  9  Wash.  1;  Skagit  County  v.  Stiles, 

10  Wash.  3:9;  Snohomish  County  v.  Hayvvard, 

11  Wash.  429.  See  also  Pickering  v.  Ball, 
(Wash.  1898)  52  Pac.  Rep.  1022. 

A  law  providing  for  the  taking  of  private 
property  without  compensation,  for  the  purpose 
of  constructing  ditches  to  drain  swamps,  can- 
not be  upheld  as  being  an  exercise  of  the 
police  power  of  the  state  for  the  abatement  of 
a  nuisance,  "when  the  act  does  not  declare  the 
nuisance  to  be  of  such  imminent  danger  to  the 
public  welfare  as  to  require  the  taking,  with- 
out compensation,  of  private  property  of  others 
than  those  maintaining  the  nuisance.  Askam 
-j.  King  County,  9  Wash.  1. 

What  Is  Not  Just  Compensation.  —  Where  a 
drainage  act  provided  that  the  damages  or 
compensation  to  be  made  to  the  owners  of 
lands  which  should  be  entered  upon  and  taken 
should  be  collectible  and  payable  by  assessing 
the  same  upon  the  several  owners  of  the  land 
drained,  according  to  the  number  of  acres 


respectively  owned  by  each,  it  was  held  that 
this  was  not  the  just  compensation  contem- 
plated and  required  by  the  constitution,  and 
that  consequently  the  act  was  unconstitutional 
and  void.  Hartvvell  v.  Armstrong,  19  Barb. 
(N.  Y.)  166.  . 

Waiver  of  Eight  to  Compensation.  —  The  statu- 
tory provision  in  Ohio  (Rev.  Stat.  1892,  §  4460) 
that  a  landowner  who  fails  to  make  application 
for  compensation  or  damages  on  account  of 
the  construction  of  a  ditch,  within  the  time 
limited  by  law,  shall  be  deemed  and  held  to 
have  waived  his  right  thereto,  is  not  in  conflict 
with  the  Ohio  Constitution,  art.  I,  §  19,  and 
the  fact  that  the  landowner  had  no  actual  no- 
tice of  the  proceeding  is  immaterial,  notice  by 
publication  being  sufficient.  Cupp  v.  Seneca 
County,  19  Ohio  St.  173. 

2.  Benefits  May  Be  Set  Off  Against  Damages.  — 
Wilson  v.  Talley,  144  Ind.  74;  Poundstone  v. 
Baldwin,  145  Ind.  139. 

By  statute  in  Illinois  the  jury  may  offset 
benefits  against  damages  in  the  case  of  lands 
taken  for  purposes  of  drainage.  Winklemann 
v.  Drainage  Dist.,  24  111.  App.  242.  See  also 
Lovell  v.  Sny  Island  Levee  Drainage  Dist., 
159  111.  188. 

But  the  jury  cannot  set  off  benefits  as  under 
the  Levee  Act  against  damages  under  the 
Farm  Drainage  Act,  these  acts  being  entirely 
independent  of  each  other.  Union  Drainage 
Dist.  v.  Volke,  163  111.  243,  affirming  59  111. 
App.  283. 

Where  the  assessment  of  benefits  in  favor  of 
a  landowner  for  the  repair  of  a  drain  exceeds 
the  assessment  of  damages,  he  cannot  require 
the  payment  of  damages  assessed  before  the 
work  is  established.  Poundstone  v.  Baldwin. 
1+5  Ind.  139. 

3.  Drainage  Districts.  —  See  generally,  as  to 
the  organization  and  the  powers  and  duties  of 
the  commissioners  of  drainage  districts  under 
the  several  statutes.  Lower  Kings  River  Rec- 
lamation Dist.  No.  531  v.  Phillips.  108  Cal. 
306;  Blake  v.  People,  109  111.  504;  Kilgour  v. 
Drainage  Com'rs,  111  111.  342;  Huston  v. 
Clark,  112  111.  344;  Land  Owners  v.  People, 
113  111.  296;  Hyde  Park  v.  Spencer,  118  111. 
446;  Klinger  v.  People,  130  111.  509;  People  v. 
Swigert,  130  111.  608;  People  v.  Scott,  132  111. 
427;  Mason,  etc.,  Special  Drainage  Dist.  v. 
Griffin,  134  111.  330;  Lake  Fork  Special  Drainage 
Dist.  v.  People,  138  111.  87;  Badger  v.  Inlet 
Drainage  Dist.,  141  111.  540;  People  v.  Cooper, 
139  III.461;  People  v.  Drainage  Com'rs,  143 
111.  417;  Drainage  Dist.  No.  3  v.  People,  147 
III.404;  Sisson  v.  Drainage  Dist.  No.  1,  163  111. 
295;  Lees  v.  Drainage  Com'rs,  24  111.  App.  487; 
People  v.  Wild  Cat  Special  Drainage  Dist., 
31  111.  App.  219. 

There  is  no  limitation  upon  the  legislature 
as  to  the  mode  of  forming  drainage  districts 
or  as  to  the  agencies  to  be  employed  in  their 
creation.    Blake  v.  People,  109  III.  504;  Hus- 
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public1  or  quasi-public 2  corporations,  and  the  validity  of  their  corporate 
existence  cannot  be  attacked  in  a  collateral  proceeding,3  but  can  be  tested 
only  by  an  information  in  the  nature  of  a  quo  warranto  on  behalf  of  the  state.4 

b.  Alteration,  Extension,  or  Dissolution.  —  Inasmuch  as  drainage 
districts  are  public  or  quasi-public  corporations,  the  laws  providing  for  their 
organization  are  subject  to  be  changed,  modified,  or  repealed  at  the  discretion 
of  the  legislature,  and  the  charters  of  such  corporations  are  not  in  the  nature  of 
private  grants  which  the  legislature  cannot  change  or  repeal:5 


ton  v.  Clark,  112  111.  344;  Land  Owners  v. 
People,  113  111.  296;  People  v.  Drainage 
Com'rs,  143  111.  417. 

A  Statute  Which  Confers  upon  a  Board  of  Drain- 
age Commissioners  the  Power  to  Create  Districts 
for  drainage  purposes  is  not  invalid  as  an 
illegal  delegation  of  the  legislative  power. 
State  v.  Stewart,  74  Wis.  620,  28  Am.  &  Eng. 
Corp.  Cas.  310. 

Under  the  Illinois  Levee  Act,  §  58  (Hurd's 
Slat.  1S91,  571),  lands  may  be  attached  to  a 
drainage  district  although  they  are  situated  in 
another  district,  the  only  conditions  required 
being  that  they  are  connected  with  the  district 
by  ditches  or  drains,  or  that  they  are  or  will 
be  benefited  by  the  work  of  the  district.  All- 
man  v.  Lumsden,  55  111.  App.  21. 

Under  the  Illinois  Farm  Drainage  Act  a 
drainage  district  may  be  organized  so  as  to 
include  within  its  limits  territory  already  em- 
braced within  the  limits  of  an  incorporated 
village.    People  v.  Nibbe,  150  111.  269. 

In  Illinois  the  Farm  Drainage  Act  and  the 
Levee  Act  are  entirely  independent  of  each 
other,  and  a  drainage  district  organized  under 
the  former  is  subject  only  to  the  provisions  of 
that  act,  and  those  of  the  latter  have  no  appli- 
cation to  it.  Gauen  v.  Moredock,  etc.,  Drain- 
age Dist.  No.  1,  131  111.  446;  Union  Drainage 
Dist.  v.  Volke,  163  111.  243. 

Outside  Landowner  Connecting  with  District  — 
Illinois.  —  Section  42  of  the  Illinois  Farm 
Drainage  Act  of  1884  (2  Starr  &  Curt.  Annot. 
Stat.  1896,  par.  149)  provides  that  "  the  owners 
of  land  outside  the  drainage  districts  or  an- 
other drainage  district  may  connect  with  the 
ditches  of  the  district  already  made,  by  the 
payment  of  such  amount  as  they  would  have 
been  assessed  if  originally  included  in  the  dis- 
trict "  or  the  cost  of  an  enlargement  of  the  dis- 
trict ditches  made  necessary  by  the  increase  of 
water;  and  if  individual  outside  landowners 
■so  connect  "  they  shall  be  deemed  to  have  vol- 
untarily applied  to  be  included  in  the  district, 
and  their  lands  benefited  by  such  drainage 
shall  be  treated,  classified,  and  taxed  like 
other  lands  within  the  district."  People  v. 
Drainage  Com'rs,  143  111.  417;  Drainage  Dist. 
No.  3  v.  People,  147  111.  404;  People  v.  Drain- 
age Dist.  No.  3,  155  111.  45;  Dayton  v.  Drain- 
age Com'rs,  128  111.  271. 

This  section  applies  to  all  classes  of  drain- 
age districts  formed  under  the  act,  but  not  to 
a  connecting  district  formed  under  a  different 
act.  Thus  where  a  district  formed  under  an- 
other act  constructed  a  ditch  above  that  of  a 
district  formed  under  the  Farm  Drainage  Act, 
and  connecting  therewith,  thus  increasing  the 
flow  therein,  but  the  water  in  the  upper  dis- 
trict naturally  flowed  over  the  lands  in  the 
lower,  it  ivas  held  that  the  former  district  was 
not  liable  to  the  latter  for  the  cost  of  enlarging 
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its  drain  made  necessary  by  the  increased  flow 
of  water.  Kankakee  Drainage  Dist.  v.  Lake 
Fork  Special  Drainage  Dist.,  130  111.  261. 

1.  Drainage  District  Is  a  Public  Corporation  — 
California.  —  Dean  v.  Davis,  51  Cal.  406; 
People  v.  Reclamation  Dist.  No.  108,  53  Cal. 
346;  People  v.  Williams,  56  Cal.  647;  Hoke  v. 
Perdue,  62  Cal.  545;  People  v.  La  Rue,  67 
Cal.  526;  Reclamation  Dist.  No.  124  v.  Gray, 
95  Cal.  601;  Swamp  Land  Dist.  No.  150  v.  Sil- 
ver, 98  Cal.  51.  See  People  v.  Reclamation 
Dist.  No.  551,  117  Cal.  114. 

Illinois.  —  Elmore  v.  Drainage  Com'rs,  135 
III.  269,  25  Am.  St.  Rep.  363;  McGillis  v.  Wil. 
lis,  39  111.  App.  311. 

Municipal  Corporation.  —  In  Havana  Tp. 
Drainage  Dist.  No.  1  v.  Kelsey,  120  111.  482,  a 
drainage  district  was  held  to  be  a  municipal 
corporation  within  the  meaning  of  a  statute 
regulating  appeals.  But  such  districts  are 
not,  strictly  speaking,  municipal  corporations. 
People  v.  Reclamation  Dist.  No.  551,  117  Cal. 
114;  Elmore  v.  Drainage  Com'rs,  135  111.  269, 
25  Am.  St.  Rep.  363.  See  also  Badger  v.  Inlet 
Drainage  Dist.,  141  111.  540. 

2.  Quasi-public  Corporations.  —  Sels  v.  Greene, 
81  Fed.  Rep.  555. 

Drainage  districts  are  created  for  public  pur- 
poses, and  are  in  no  sense  private  corpora- 
tions, but  are  at  least  quasi-puhYic  corporations. 
Smith  v.  People,  140  111.  355. 

3.  Organization  of  District  Not  Subject  to  Col- 
lateral Attack. —  Hoke  v.  Perdue,  62  Cal.  545; 
Lees  v.  Drainage  Com'rs,  125  111.  47;  Allman 
v.  Lumsden,  55  111.  App.  21. 

Thus  the  organization  of  a  drainage  district 
cannot  be  questioned  by  a  landowner  in  an 
action  against  him  to  collect  an  assessment. 
Reclamation  Dist.  No.  124  v.  Gray,  95  Cal. 
601;  Osborn  v.  People,  103  111.  224;  Blake  v. 
People,  109  111.  504;  Wabash  Eastern  R.  Co. 
?'.  East  Lake  Fork  Special  Drainage  Dist.,  134 
111.  384;  People  v.  Jones,  137  111.  35;  Tucker 
v.  People,  156  111.  108.  Nor  in  a  suit  to  enjoin 
the  collection  of  an  assessment.  Dean  v. 
Davis,  51  Cal.  406;  Evans  v.  Lewis,  121  111.  47S. 

4.  See  Encyc.  of  Pl.  and  Pr.,  title  Drain- 
age, vol.  7,  p.  209;  Osborn  v.  People,  103  111. 
224;  Blake  v.  People,  log  111.  504;  Evans  v. 
Lewis,  121  111.  478. 

5.  Alteration,  Extension,  or  Dissolution  of 
Drainage  District. —  Smith  v.  People,  140  111. 
355;  Hollenbeck  v.  Detrick,  162  111.  388. 

The  legislature  has  unquestionable  power 
to  change  and  authorize  the  alteration  of  the 
boundaries  of  a  drainage  district,  and  to  ex- 
tend the  authority  of  the  commissioners 
thereof,  coextensive  with  the  district  as 
changed.  People  v.  Drainage  Com'rs,  143  111. 
417.  See  a"lso  People  v.  Cooper,  139  111.  461; 
Mason,  etc.,  Special  Drainage  Dist.  v.  Griffin, 
134  111.  330. 
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c.  Liability  FOR  Torts.  —  A  drainage  district,  being  a  public  corporation, 
Is  not  liable  for  damages  caused  by  the  negligent  or  tortious  acts  of  its  officers 
or  agents,  the  remedy  in  such  cases  being  a  personal  action  against  such  offi- 
cers or  agents.1 

III.  Private  Drains  —  No  obligation  to  construct.  —  The  owner  of  low,  wet,  or 
marshy  lands  is  under  no  obligation  to  drain  them  of  water  collected  naturally 
upon  them,  however  injurious  his  neglect  to  do  so  may  be  to  others.* 

Right  to  Construct.  —  But  the  owner  of  land  upon  which  surface  waters  stand, 
or  through  which  they  soak,  has  the  right  to  lead  them  off  in  such  direction 
and  in  such  quantity  as  he  sees  fit,  taking  care  only  that  he  does  not  injure  his 
neighbor  by  discharging  them  upon  his  lands  in  an  unusual  quantity  or  at  an 
unusual  place,  and  has  the  right  at  his  pleasure  to  change  the  direction  of  the 
drainage.3  And  the  owner  of  an  estate  whose  waters  flow  by  natural  drain- 
age upon  the  land  of  another,  may  drain  his  lands  by  means  of  artificial 
ditches  or  drains,  whereby  the  waters  may  be  concentrated  and  their  flow 
increased  beyond  the  slow,  natural  process  by  which  they  would  ultimately 
reach  the  same  destination.4    But  the  upper  proprietor  cannot  collect  the 


Under  Illinois  Rev.  Stat.  1889,  c.  42,  §  131, 
providing  that  drainage  commissioners  shall 
determine  a  system  of  drainage  for  the  dis- 
trict, and  section  116,  giving  them  power,  after 
the  original  plan  has  been  carried  out,  to 
change  it  so  that  all  lands  in  the  district  shall 
receive  equal  benefits,  such  commissioners 
have  power,  after  adopting  a  system  of  drain- 
age, classifying  the  lands,  and  making  an 
assessment  on  them,  to  change  the  system  be- 
fore the  drains  are  completed,  and  to  make 
an  additional  assessment  therefor,  without 
reclassifying  the  lands  or  giving  notice  to  the 
landowners.  Reynolds  v.  Milk  Grove  Special 
Drainage  Dist.,  134  111.  268. 

Drainage  commissioners  may  change  the 
boundaries  of  drainage  districts  so  as  to  ex- 
clude or  include  lands.    Doyle  v.  Baughman, 

24  111.  App.  614;  Lees  v.  Drainage  Com'rs,  24 
111.  App.  487;  Gauen  v.  Moredock,  etc.,  Drain- 
age Dist.  No.  1,  131  111.  446;  Scott  v.  People, 
120  111.  129. 

Special  drainage  districts  organized  under 
the  Illinois  statutes  may  be  enlarged  just  as 
other  districts.    Davenport  v.  Drainage  Dist., 

25  111.  App.  92. 
Farm    drainage   commissioners  in  Illinois 

have  no  power,  after  organization,  to  change 
the  boundaries  of  a  district  except  under  the 
provisions  of  the  Farm  Drainage  Act,  §  47^ 
(Laws  1889,  p.  119),  which  authorizes  a  disso- 
lution. People  v.  Drainage  Com'rs,  61  111. 
App.  416,  affirmed  165  111.  156. 

If  by  the  enlargement  of  a  drainage  district 
an  additional  burden  of  water  is  precipitated 
upon  a  person's  land,  to  his  detriment,  it 
seems  that  prior  to  the  discharge  of  such 
water  upon  the  lands  the  damages  consequent 
upon  such  enlargement  should  be  assessed  by 
a  jury  and  paid  by  the  district.  Elmore  v. 
Drainage  Com'rs,  135  111.  269,  25  Am.  St.  Rep. 
3«3- 

Reorganization.  —  Swamp  land,  levee,  and 
reclamation  districts  de  facto,  acting  as  such 
in  good  faith  and  under  an  attempted  compli- 
ance with  law,  may,  under  the  California  Pol. 
Code,  ^  3489.  he  united,  consolidated,  and 
reorganized  so  as  to  form  a  new  corporation 
in  all  respects  valid,  and  proceedings  in  the 
nature  of  quo  warranto  against  such  new  cor- 


poration cannot  be  extended  to  an  inquiry  and 
determination  as  to  the  legality  of  the  organ- 
ization of  the  original  districts.  People  v.  La 
Rue,  67  Cal.  526. 

Dissolution.  —  An  act  providing  for  the  dis- 
solution of  a  drainage  district  is  not  unconsti- 
tutional, and  in  the  absence  of  a  statute  so 
providing  the  dissolution  of  the  district  cannot 
be  prevented  by  a  single  landowner  who  will 
be  damaged  thereby.  Hollenbeck  v.  Detrick, 
162  111.  388.  As  to  the  dissolution  of  a  drain- 
age district  under  the  Illinois  Farm  Drainage 
Act,  see  People  v.  Drainage  Com'rs,  61  111. 
App.  416,  165  111.  156. 

1.  Liability  for  Torts.  —  Sels  v.  Greene,  81 
Fed.  Rep.  555;  Elmore  v.  Drainage  Com'rs, 
135  111.  269,  25  Am.  St.  Rep.  363;  McGillis  v. 
Willis,  39  111.  App.  311;  Russell,  etc.,  Drain- 
age Dist.  v.  Pinkstaff,  41  111.  App.  504;  Santa 
Fe  Drainage  Dist.  v.  W'aeltz,  41  111.  App.  575. 

2.  The  owner  of  wet  lands  is  net  guilty  of 
maintaining  a  public  nuisance  because  he  neg- 
lects to  drain  them.  Woodruff  v.  Fisher,  17 
Barb.  (N.  Y.)  224. 

For  a  Full  Discussion  of  the  Law  of  Private 
Drains,  see  the  titles  Easements;  Surface 
Waters;  Underground  Waters;  Water- 
courses. 

3.  Curtiss  v.  Ayrault,  47  N.  Y.  73;  Peck  v. 
Herrington,  109  111.  611,  50  Am.  Rep.  627. 

Right  to  Drain  Lake  Formed  by  Surface  Water. 

—  Where  surface  waters  reach  and  become 
part  of  a  permanent  body  of  water  retained  in 
a  natural  basin,  thus  losing  their  character  as 
surface  waters  and  forming  a  lake,  and  such 
lake  is  situated  on  the  lands  of  different  own- 
ers, neither  can  drain  it  without  the  consent  of 
the  other.  Schaefer  v.  Marthaler,  34  Minn. 
487,  57  Am.  Rep.  73.  See  the  title  Lakes  and 
Ponds. 

Drain  under  Highway.  —  A  landowner  may 
sink  a  drain  below  the  surface  of  a  highway 
passing  over  his  premises,  care  being  taken  to 
cover  it  so  that  the  highway  remains  safe  and 
convenient  for  public  use.  Perley  v.  Chan- 
dler, 6  Mass.  453,  4  Am.  Dec.  159. 

4.  Landowner  May  Increase  Natural  Flow  by 
Artificial  Drains. —  Hughes  v.  Anderson,  68 
Ala.  280,  44  Am.  Rep.  147;  Peck  v.  Herrington, 
109  111.  611,  50  Am.   Rep.  627;    Wilson  v. 
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waters  from  his  estate  and  discharge  them  by  artificial  channels,  in  a  new 
direction  or  in  increased  volume,  upon  the  lands  of  the  lower  proprietor,  to 
Ins  injury.1    So  also  the  owner  of  an  easement  for  drainage  through  the 


Bondurant,  142  111.  645;  Davis  v.  Highway 
Com'rs.  143  111.  9;  Graham  v.  Keene,  143  111. 
425;  Gucsnard  v.  Bird,  33  La.  Ann.  796; 
Ludeling  v.  Stubbs,  34  La.  Ann.  935. 

In  Hughes  v.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147.  the  facts  in  the  case  and  the  rights 
of  the  parties  were  stated  by  Stone,  J.,  as  fol- 
lows'. "  As  we  understand  the  facts  of  this 
case,  the  plaintiffs  and  the  defendant  were 
coterminous  landholders,  each  engaged  in 
agriculture ;  the  former  owning  the  inferior  and 
the  latter  the  superior  heritage.  Through  the 
lands  of  the  plaintiffs  and  near  the  dividing  line 
flowed  a  natural  stream  or  branch,  which  was 
the  natural  outlet  for  a  part  at  least  of  the 
water  which  fell  on  defendant's  land.  The 
water  flowed  naturally  from  the  defendant's 
land  upon  the  lands  of  plaintiffs,  and  across  a 
portion  of  it  into  the  running  stream.  It 
flowed  slowly,  not  in  a  collected  body,  but 
scattered  over  the  surface.  In  its  natural 
state  part  of  this  water  was  absorbed  and  part 
evaporated  before  it  reached  the  lands  of  plain- 
tiffs. By  means  of  ditches,  defendant  col- 
lected all  this  surface  water  into  one  channel, 
thereby  draining  his  own  lands,  and  causing 
the  water  to  flow  much  more  rapidly,  and  in 
one  body,  into  the  branch  on  plaintiffs'  land. 
This  emptied  the  water  off  defendant's  land 
much  sooner,  and,  as  a  consequence,  precipi- 
tated it  much  more  rapidly  and  in  increased 
volume  on  the  lands  of  plaintiffs,  thereby 
flooding  a  portion  of  [their]  lands  and  render- 
ing them  uncultivable.  We  have  then  the  case 
where  plaintiffs  must  submit  to  an  incon- 
venience and  injury,  or  defendant  must  forego 
a  beneficial  improvement.  *  *  *  Defend- 
ant had  no  right,  by  ditches  or  otherwise,  to 
cause  water  to  flow  on  the  lands  of  plaintiffs, 
which,  in  the  absence  of  such  ditches,  would 
have  flowed  in  a  different  direction.  As  to  the 
water  theretofore  accustomed  to  flow  on  the 
lands  of  the  plaintiffs,  defendant  was  not 
bound  to  remain  inactive.  He  was  permitted 
to  so  ditch  his  own  lands  as  to  drain  ihem, 
provided  he  did  so  with  a  prudent  regard  to 
the  welfare  of  his  neighbor,  and  provided  he 
did  no  more  than  concentrate  the  water  and 
cause  it  to  flow  more  rapidly  and  in  greater 
volume  on  the  inferior  heritage.  This,  how- 
ever, must  be  weighed  and  decided  with  a 
proper  reference  to  the  value  and  necessity  of 
the  improvement  to  the  superior  heritage,  con- 
trasted with  the  injury  to  the  inferior;  and 
even  this  license  must  be  conceded  with  great 
caution  and  prudence.  It  is  a  question  for 
the  jury  to  determine,  on  the  facts  of  each 
particular  case,  under  proper  instructions  from 
the  court." 

But  where  a  defendant  railroad  company,  in 
constructing  its  road  across  a  basin-shaped 
piece  of  low  land,  raised  an  embankment  by 
means  of  which  water  from  the  adjoining 
highlands  and  the  overflow  of  a  certain  creek 
was  collected  on  one  side  of  the  road,  and  was 
thence  discharged  through  a  culvert  upon  the 
plaintiff's  land  on  the  other  side,  to  his  dam- 
age, it  was  held  that  the  defendant  was  liable. 
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McCormick  v.  Kansas  City,  etc.,  R.  Co.,  70 
Mo.  359,  35  Am.  Rep.  431.  In  this  case  Nap- 
ton,  J.,  said:  "  There  is  a  great  difference 
between  allowing  the  surface  water  and  the 
water  accumulated  by  the  overflow  of  the 
creek  to  percolate  through  a  thousand  or  ten 
thousand  avenues,  as  it  would  have  done  if  no- 
railroad  was  there  to  intercept  it,  and  by  an 
embankment  gathering  it  into  one  pond  and 
precipitating  it  through  a  single  channel  upon 
plaintiff's  land." 

1.  Landowner  Cannot  Discharge  New  Currents 
on  Lower  Proprietor.  —  Crabtree  v.  Baker,  75 
Ala.  91,  51  Am.  Rep.  424;  Davis  v.  Highway 
Com'rs,  143  111.  9;  Graham  v.  Keene,  143  111. 
425;  Livingston  v.  McDonald,  21  Iowa  160,  89 
Am.  Dec.  563;  Martin  v.  Jett,  12  La.  501,  32 
Am.  Dec.  120;  Lattimore  v.  Davis,  14  La.  161, 
33  Am.  Dec.  581;  Ludeling  v.  Stubbs,  34  La. 
Ann.  935;  Yerex  v.  Eineder,  86  Mich.  24,  24 
Am.  St.  Rep.  113;  Hogenson  v.  St.  Paul,  etc., 
R.  Co.,  31  Minn.  224,  14  Am.  &  Eng.  R.  Cas. 
291;  Kauffman  v.  Griesemer,  26  Pa.  St.  407; 
Miller  v.  Laubach,  47  Pa.  St.  154,  86  Am.  Dec. 
521. 

The  right  of  the  owner  of  the  upper  field  to 
make  drains  on  his  own  land  is  restricted  to 
such  as  are  required  by  good  husbandry  and 
the  proper  improvement  of  the  surface  of  the 
ground,  and  as  may  be  discharged  into  nat- 
ural channels,  without  inflicting  palpable  and 
unnecessary  injury  on  the  lower  field.  He 
may  not  construct  drains  or  excavations  so  as 
to  form  new  channels  on  to  the  lower  field, 
nor  can  he  collect  the  water  of  several  chan- 
nels and  discharge  it  on  the  lower  field  so  as 
to  increase  the  wash  thereupon.  Templelon 
v.  Voshloe,  72  Ind.  134,  37  Am.  Rep.  150. 

Where  an  underground  drain  made  by  one 
proprietor  and  terminating  at  the  surface  near 
another  proprietor's  line  increases  the  quantity 
of  water  on  the  latter's  land,  or,  without  in- 
creasing it,  throws  the  water  thereon  in  a  dif- 
ferent manner  from  that  in  which  it  would 
naturally  have  flowed,  to  the  owner's  injury, 
the  first  proprietor  is  liable  even  though  the 
drain  was  constructed  by  him  in  the  course  of 
the  ordinary  use  and  improvement  of  his  farm. 
Livingston  v.  McDonald,  21  Iowa  160,  89  Am. 
Dec.  563. 

Where  a  landowner  has  upon  his  lands  a 
marshy  sink  or  basin  of  water,  from  which  in 
times  of  high  water  a  portion  overflows  and 
runs  through  a  natural  channel  upon  the  lands 
of  another,  while  the  remaining  portion  has 
no  natural  outlet,  but  continues  in  the  basin 
until  it  evaporates,  he  cannot  lawfully  con- 
duct such  remaining  portion  out  of  the  basin 
by  means  of  artificial  drains  constructed  along 
the  natural  channel  so  as  to  cause  it  to  flow 
upon  the  lands  of  the  lower  proprietor.  But- 
ler v.  Peck,  16  Ohio  St.  335,  88  Am.  Dec.  452. 

Under  the  Massachusetts  statute  (Pub.  Stat. 
1882,  c.  189,  §  19  et  sea.)  authorizing  the  own- 
ers of  lowlands,  lakes,  and  swamps  to  estab- 
lish ditches 'and  drains  across  the  lands  of 
adjoining  proprietors,  the  county  commission- 
ers have  no  power  to  authorize  an  owner  of 
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premises  of  another  must  exercise  the  right  in  such  a  way  as  to  produce  no 
unnecessary  injury  or  annoyance  to  the  servient  tenement.  He  must  keep 
the  drain  in  repair  and  must  see  that  it  creates  no  nuisance.1 

Drainage  into  Natural  stream.  — ■  It  is  well  settled  that  a  landowner  whose  land 
is  bounded  or  traversed  by  a  natural  stream  or  watercourse  has  a  right  to 
drain  his  land  into  the  same,  provided  he  does  not  in  so  doing  concentrate 
and  discharge  into  such  stream  or  watercourse  water  in  quantities  beyond  the 
natural  capacity  thereof,  to  the  damage  of  other  proprietors.* 

IV.  Sewers  —  1.  Power  of  Municipality  to  Construct  Sewers  and  Drains.  — 
The  power  to  construct,  maintain,  and  control  the  use  of  sewers  and  drains  is 
generally  expressly  conferred  upon  municipal  corporations  in  their  charters  or 
acts  of  incorporation  ;  but  without  any  special  authority  being  conferred,  such 
power  is  regarded  as  an  incident  to  the  express  and  general  authority  of  a 
municipal  corporation  to  maintain  streets  and  highways.3 


such  land  to  dig  a  ditch  into  his  neighbor's 
land  and  discharge  water  thereon,  to  his  in- 
jury, but  only  to  dig  a  ditch  across  the  same 
or  to  some  outlet  where  the  water  may  be  dis- 
charged without  injury.  Sherman  v.  Tobey, 
3  Allen  (Mass.)  7. 

The  Fact  that  the  Water  Does  No  Appreciable  or 
Actual  Injury  to  the  owner  of  the  lower  lands 
is  immaterial.  The  law  implies  nominal  dam- 
ages from  the  invasion  of  a  right,  and  every 
use  may  be  deemed  adverse  which  tends  in 
any  degree  to  impose  a  servitude  or  burden 
upon  the  estate  of  another.  White  v.  Chapin, 
12  Allen  (Mass.)  516. 

1.  Easement  for  Discharge  of  Water  —  Duty  of 
Dominant  Owner. —  Harrison  v.  Great  Northern 
R.  Co.,  3  H.  &  C.  231;  Richardson  v.  Kier,  34 
Cal.  63,  91  Am.  Dec.  681.  And  any  person 
who  constructs  a  drain  upon  his  own  premises 
is  bound  to  keep  it  from  becoming  a  nuisance 
to  his  neighbors.  Jutte  v.  Hughes,  67  N.  Y. 
267. 

2.  Drainage  into  Stream.  —  Waffle  v.  New 
York  Cent.  R.  Co.,  58  Barb  (N.  Y.)  413, 
affirmed  53  N.  Y.  II,  13  Am.  Rep.  467;  Mc- 
Corrnick  v.  Horan.  81  N.  Y.  86.  37  Am.  Rep. 
479;  Miller  v.  Laubach,  47  Pa.  St.  154,  86  Am. 
Dec.  521. 

The  right  of  an  owner  of  lands  through 
which  a  watercourse  runs  to  have  the  same 
kept  open,  and  to  discharge  therein  the  sur- 
face water  which  naturally  flows  thereto,  is 
not  limited  to  the  drainage  and  discharge  of 
surface  water  into  the  stream  in  the  same 
precise  manner  as  when  the  land  was  in  a 
state  of  nature,  and  unchanged  by  cultivation 
or  improvements.  He  may  change  and  con- 
trol the  natural  flow  of  the  surface  water  there- 
in, and  by  ditches  or  otherwise  accelerate  the 
flow  or  increase  the  volume  of  water  which 
reaches  the  stream;  and  if  he  does  this  in  the 
reasonable  use  of  his  own  premises  he  exer- 
cises only  a  legal  right,  and  incurs  no  liability 
to  a  lower  proprietor.  This  right  is  subject  to 
the  qualification  that  one  owner  cannot,  by 
artificial  arrangements  on  his  land,  concen- 
trate and  discharge  into  the  stream  surface 
water,  in  quantities  beyond  the  natural  capac- 
ity of  the  stream,  to  the  damage  of  other 
owners.  McCormick  v.  Horan,  81  N.  Y.  86, 
37  Am.  Rep.  479. 

The  object  of  the  proprietor  in  exercising 
this  right,  whether  it  be  the  erection  of  build- 


ings, the  prosecution  of  agriculture,  or  the 
construction  of  a  railroad  upon  his  lands,  is 
wholly  immaterial.  He  may  so  drain  when- 
ever disposed  to  do  so,  irrespective  of  the  ob- 
ject. Waffle  v.  New  York  Cent.  R.  Co.,  53  N. 
Y.  it,  13  Am.  Rep.  467. 

Water  from  Mine.  —  One  operating  a  coal 
mine  in  the  usual  manner  may  discharge  the 
percolating  water  into  a  stream  which  nat- 
urally drains  the  land,  although  this  may 
swell  the  stream  and  render  it  by  impurity 
unfit  for  the  domestic  purposes  of  lower  pro- 
prietors. Pennsylvania  Coal  Co.  v.  Sanderson, 
113  Pa.  St.  126,  56  Am.  Rep.  89,  note,  57  Am. 
Rep.  445,  14  Am.  &  Eng.  Corp.  Cas.  656. 

3.  Power  to  Construct  Sewers —  Connecticut.  — 
Cone  v.  Hartford,  28  Conn.  263;  Bronson  v. 
Wallingford,  54  Conn.  513. 

Illinois.  —  Murphy  v.  Peoria,  119  111.  509. 
See  also  Gage  v.  Chicago,  162  111.  313. 

Indiana.  —  Leeds  v.  Richmond,  102  Ind. 
372;  Fort  Wayne  v.  Coombs,  107  Ind.  75,  57 
Am.  Rep.  82,  13  Am.  &  Eng.  Corp.  Cas.  469; 
Kirkland  v.  Board  of  Public  Works,  142  Ind. 
123  [citing  6  Am.  and  Eng.  Encyc.  ok  Law  (1st 
ed.)  19];  Coburn  v.  Bossert,  3  Ind.  App.  359. 

Massachusetts.  —  Allen  v.  Boston,  159  Mass. 
324,  38  Am.  St.  Rep.  423.  See  also  Boston  v. 
Richardson,  13  Allen  (Mass.)  146. 

Michigan.  —  Warren  v.  Grand  Haven,  30 
Mich.  24. 

New  Jersey.  —  Stoudinger  v.  Newark,  28  N. 
L  Eq.  187;  Traphagen  v.  Jersey  City,  29  N.  J. 
Eq.  206. 

New  York.  —  Matter  of  Yonkers,  117  N.  Y. 
564. 

Ohio.  —  Cincinnati  <■.  Penny,  21  Ohio  St. 
499,  8  Am.  Rep.  73;  Elster  v.  Springfield,  49 
Ohio  St.  82. 

Pennsylvania.  —  Fisher  v.  Harrisburg,  2 
Grant's  Cas.  (Pa.)  291;  Philadelphia  v.  Tryon, 
35  Pa.  St.  401;  Stroud  v.  Philadelphia,  61  Pa. 
St.  255. 

For  additional  cases  in  which  laws  provid- 
ing for  the  construction  of  sewers  and  assess- 
ments therefor  have  been  held  valid,  see 
English  v.  Wilmington,  (Del.  1896)  37  Atl. 
Rep.  158;  McChcsney  v.  Hyde  Park,  151  III. 
634;  Maddux  v.  Newport.  (Ky.  1890)  14  S.  W. 
Rep.  957;  Butler  v.  Worcester,  112  Mass.  541; 
De  Witt  v.  Elizabeth,  56  N.  J.  L.  119;  Toledo 
v.  Lake  Shore,  etc.,  R.  Co.,  4  Ohio  Cir.  Ct. 
Rep.  113;  Stroud  v.  Philadelphia,  61  Pa.  St. 
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Acquisition  of  Private  Property  for  Sewerage  Purposes.  —  The  authority  vested  in  a 
municipal  corporation  to  construct  sewers  carries  with  it  all  subsidiary  powers 
necessary  to  make  it  effective,  and  hence  if,  in  the  construction  of  sewers,  it 


255;  Mu  In  ner  :•.  Philadelphia,  nS  Pa.  St.  535; 
Oil  City  v.  Oil  City  Boiler  Works,  152  Pa. 
St.  348;  Cleveland  v.  Tripp,  13  R.  I.  50; 
Massing  v.  Ames,  37  Wis.  645. 

The  authority  to  construct  sewers  is  a  gen- 
eral one,  and  resides  in  all  municipal  authori- 
ties unless  expressly  denied  to  them  by  the 
legislature.  Fort  Wayne  v.  Coombs,  107  Ind. 
75,  57  Am.  Rep.  82,  13  Am.  &  Eng.  Corp.  Cas. 
469;  Leeds  v.  Richmond,  102  Ind.  372. 

Construction  an  Exercise  of  Police  Power.  — 
The  police  power  of  the  state,  so  far  as  it  re- 
lates to  the  public  health,  includes  the  making 
of  sewers  and  drains.  Wilson  v.  Sanitary 
Dist.,  133  111.  443,  36  Am.  &  Eng.  Corp.  Cas. 
34°- 

Sewer  assessments  are  within  the  police 
power.  Keesew.  Denver,  10  Colo.  112;  Pueblo 
v.  Robinson,  12  Colo.  593,  28  Am.  &  Eng. 
Corp.  Cas.  320. 

Draining  Watercourse.  —  A  city  which  is 
authorized  by  its  charter  to  drain,  improve, 
and  keep  in  repair  its  streets,  avenues,  and 
alleys  may  contract  for  the  construction  of  a 
straight,  deep,  and  direct  channel  for  a  rapid 
stream  which  flows  in  a  zigzag  direction 
through  the  city,  when  such  channel  is  made 
for  the  benefit  of  the  public  in  draining  or 
otherwise  improving  the  streets  and  alleys. 
McGuire  v.  Rapid  City,  6  Dakota  346,  28  Am. 
&  Eng.  Corp.  Cas.  379. 

Construction  of  Pumping  Works.  —  The  grant 
of  a  general  power  to  construct  sewers  without 
any  restriction  as  to  the  mode  of  its  exercise 
carries  with  it  the  right  to  use  all  means  and 
instrumentalities  necessary  to  a  beneficial  ex- 
ercise of  the  power;  and  where  the  ordinary 
system  of  sewerage  cannot  be  advantageously 
used  the  municipal  authorities,  under  such 
general  power,  may  construct  pumping  works 
to  be  used  in  connection  with  the  sewers. 
Drexel  v.  Lake,  127  111.  54.  See  also  McChes- 
ney  v.  Hyde  Park,  151  111.  634;  Hyde  Park  v. 
Spencer,  118  111.  446. 

Establishment  of  Sewer  District.  —  In  the  ab- 
sence of  positive  proof  of  fraud,  the  establish- 
ment of  a  sewer  district  in  a  city  of  the  first 
class  in  Kansas  by  the  mayor  and  council  of 
the  city  is  not  subject  to  judicial  interference; 
and  to  disqualify  a  member  of  the  council  from 
voting  on  the  passage  of  an  ordinance  estab- 
lishing such  district,  it  must  appear  that  he 
has  a  pecuniary  interest  in  the  measure  ad- 
verse to  the  city.  Topeka  v.  Huntoon,  46 
Kan.  634,  33  Am.  &  Eng.  Corp.  Cas.  67. 

Where  the  purpose  of  the  organization  of  a 
sewer  district,  as  designated  by  a  city  council 
under  the  provisions  of  a  statute  relative  to 
local  improvements  in  cities,  was  the  con- 
struction of  sewers,  and  the  authority  of  the 
commissioners  of  the  sewer  district  was  lim- 
ited to  the  construction  of  the  sewers  and  the 
paying  for  them,  the  commissioners  have  no 
authority,  after  the  completion  of  the  sewers, 
to  contract  as  a  board,  or  on  behalf  of  the  dis- 
trict, for  water  for  the  purpose  of  flushing  the 
sewers.  Pine  Bluff  Water  Co.  v.  Sewer  Dist., 
56  Ark.  205. 


As  to  a  statute  providing  for  a  system  of 
sewage  disposal  for  a  number  of  towns,  see 
Kingman,  Petitioner,  153  Mass.  566. 

Power  to  Maintain  Sewers.  —  A  statute  author- 
izing a  board  of  commissioners  to  construct 
sewers  confers  authority  to  maintain,  preserve, 
and  protect  such  sewers  as  well  as  to  con- 
struct them.    Matter  of  Fowler,  53  N.  Y.  60. 

An  Extension  of  a  Sewer  made  necessary  by 
the  filling  up  of  land  at  its  outlet  amounts  to- 
the  construction  of  a  section  of  the  sewer,  and 
cannot  be  classified  as  repairs.  Cleveland  v. 
Yonkers,  (Supreme  Ct.)  4  N.  Y.  Supp.  84. 

Laying  Out  Sewer.  —  While  no  particular 
form  of  words  is  by  the  statute  made  neces- 
sary to  be  used  by  the  authorities  in  laying 
out  a  sewer,  yet  there  must  be  such  a  laying 
out  before  any  assessment  therefor  can  be 
made;  and  this  must  be  done  with  sufficient 
precision  to  show  what  the  sewer  is,  or  is  to 
be,  for  which  parties  are  liable  to  be  assessed, 
or  for  the  construction  of  which  their  estates 
may  receive  damage.  Leominster  v.  Conant, 
139  Mass.  384,  9  Am.  &  Eng.  Corp.  Cas.  390. 
See  also  Bennett  v.  New  Bedford,  110  Mass. 
433;  Woodbridge  v.  Cambridge,  114  Mass.  483; 
Com.  v.  Abbott,  160  Mass.  282;  Slocum  v. 
Brookline,  163  Mass.  23. 

See  Generally  as  to  the  Establishment  and  Con- 
struction of  Sewers  and  Drains  under  various 
statutes,  the  following  cases: 

Arkansas.  —  Martin  v.  Hilb,  53  Ark.  300. 
Illinois.  —  Cochran  v.  Park  Ridge,  138  111. 
295;  May  wood  Co.  v.  May  wood,  140  111.  216; 
Hyde  Park  v.  Carton,  132  111.  100,  28  Am.  & 
Eng.  Corp.  Cas.  342. 

Iowa.  —  Grimmell  v.  Des  Moines,  57  Iowa 
144. 

Kansas.  —  Atchison  v.  Price,  45  Kan.  296. 
Louisiana.  —  Davies  v.  New  Orleans,  40  La. 
Ann.  806. 

Massachusetts.  —  Woodbridge  v.  Cambridge, 
114  Mass.  483;  Carr  v.  Dooley,  122  Mass.  255; 
Sheehan  v.  Fitchburg,  131  Mass.  523:  Collins 
v.  Holyoke,  146  Mass.  298;  Bowditch  v. 
Superintendent,  168  Mass.  239. 

Missouri. — St.  Louis  v.  Clemens,  43  Mo. 
395;  Eyerman  v.  Blaksley,  78  Mo.  151;  St. 
Joseph  v.  Owen,  no  Mo.  445,  42  Am.  &  Eng. 
Corp.  Cas.  467;  Sheehan  v.  Martin,  10  Mo. 
App.  285;  Heman  v.  Payne,  27  Mo.  App.  481; 
Kansas  City  v.  Richards,  34  Mo.  App.  521; 
Bayha  v.  Taylor,  36  Mo.  App.  427. 

New  Jersey.  —  State  v.  Jersey  City,  29  N.  J. 
L.  449;  Gibbs  v.  Northampton  Tp.,  52  N.  J.  L. 
496;  Post  v.  Passaic,  56  N.  J.  L.  421;  South 
Orange  v.  Whittingham,  58  N.  J.  L.  655. 

New  York.  —  Matter  of  New  York  Protes- 
tant Episcopal  Public  School,  46  N.  Y.  178; 
Matter  of  Leake,  etc.,  Orphan  Home,  92  N.  Y. 
116;  Kinsella  v.  Auburn,  (Supreme  Court)  7 
N.  Y.  Supp.  317;  Bacon  v.  Nanny,  (Supreme 
Ct.)  7  N.  Y.  Supp.  804;  In  re  New  York  Inst, 
for  Deaf  and  Dumb,  (Supreme  Ct.)  7  N.  Y. 
Supp.  860. 

Ohio.  —  Toledo    v.    Lake  Shore,    etc.,  R. 
Co.,  4  Ohio  Cir.  Ct.  Rep.  113;  Cincinnati  v. 
McDuffie,  1  Ohio  N.  P.  53,  I  Ohio  Dec.  88. 
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becomes  necessary  to  make  use  of  private  property,  the  municipality  has  as 
an  implied  power  the  right  to  acquire  such  property  for  this  purpose  by  lawful 
means,1  but  the  owner  of  the  property  is  entitled  to  compensation  therefor.2 

2.  Duties  and  Liabilities  of  Municipality  —  a.  Generally  —  Judicial  and 
Ministerial  Duties.  — The  decisions  of  the  courts  as  to  the  duties  and  cor- 
responding liabilities  of  a  municipal  corporation  in  respect  to  sewers  and  drains 
are  by  no  means  harmonious,  and  the  law  on  the  subject  is  therefore  in  a  some- 
what unsettled  condition.  There  are,  however,  several  general  principles  bear- 
ing upon  the  subject  upon  which  the  authorities  are  well  agreed.  Thus  in 
determining  the  liability  of  the  corporation  in  a  particular  case  a  distinction  is 
made  between  those  duties  which  are  of  a  judicial  nature  and  mere  ministerial 
duties.  As  to  the  former  no  responsibility  exists ;  but  for  the  failure  to  per- 
form the  latter,  or  for  their  improper  performance,  the  corporation  is  liable.3 

What  Are  Judicial  and  What  Ministerial  Duties,  is  not  SO  clear.  The  better  doctrine, 
however,  seems  to  be  that  the  duties  of  the  municipal  authorities  in  determin- 
ing the  necessity  for  sewers,  their  location,  and  their  general  plan  are  of  a 
judicial  or  quasi-)u.d\c\aX  nature,  while  the  work  of  construction  and  mainte- 
nance is  ministerial.4 

b.  Duty  to  Exercise  Ordinary  Care.  —  Again,  a  municipal  corporation 
is  bound  to  exercise  ordinary  and  reasonable  care  and  skill  in  the  construction 
and  maintenance  of  drains  and  sewers,  and  is  responsible  for  any  damage 
resulting  from  an  omission  of  this  duty.5  But  the  corporation  is  not  in  general 


Oregon. — Strowbridge  v.  Portland,  8  Ore- 
gon 67. 

Wisconsin.  —  Massing  v.  Ames,  37  Wis.  645. 
Canada.  —  Barton  Tp.  v.  Hamilton.  17  Ont. 
App.  346,  33  Am.  &  Eng.  Corp.  Cas.  95. 

1.  City  May  Acquire  Land  for  Sewer  Purposes. 

—  Leeds  v.  Richmond,  102  Ind.  372.  See  In 
re  Long,  (Supreme  Ct.)  12  N.  Y.  Supp.  230. 

In  Massachusetts  the  right  is  given  by  stat- 
ute, and  the  city  takes  the  fee  in  the  land  and 
not  merely  an  easement.  Page  v.  O'Toole, 
144  Mass.  303.  See  Dingley  v.  Boston,  100 
Mass.  544;  Titus  v.  Boston,  149  Mass.  164,  28 
Am.  &  Eng.  Corp.  Cas.  354,  161  Mass.  209. 
See  arlso  Melrose  v.  Cutter,  159  Mass.  461. 

Obstruction  of  Drain  by  Landowner.  —  The  fact 
that  a  city  has  constructed  a  waterway  across 
private  land  without  any  condemnation  or 
other  acquisition  thereof  for  this  purpose  does 
not  authorize  the  landowner  to  obstruct  such 
waterway  so  as  to  flood  the  street.  State  v. 
Wilson,  107  N.  Car.  865. 

2.  Property  Owner  Entitled  to  Compensation,  — 
A  landowner  whose  land  is  appropriated  for 
the  construction  of  a  public  sewer  is  entitled 
to  compensation  therefor,  the  measure  of  dam- 
ages being  the  full  value  of  the  land  taken 
without  any  deduction  because  of  any  sup- 
posed advantage  to  it  from  the  sewer;  but  in 
estimating  the  value,  the  fact  that  the  owner 
could  still  apply  the  premises  to  any  use  not 
inconsistent  with  the  servitude  for  sewer  pur- 
poses may  be  considered  by  the  jury.  Atlanta 
v.  Hunnicutt,  95  Ga.  138. 

The  construction  of  a  sewer  through  private 
property  without  the  consent  of  the  owner, 
and  without  compensation,  is  unauthorized. 
Matter  of  Rhinelander  68  N.  Y.  105. 

The  owner  of  the  fee  of  land  dedicated  for 
use  as  a  public  street  is  entitled  to  no  more 
than  nominal  damages  for  the  additional  bur- 
den imposed  upon  the  fee  by  reason  of  placing 
a  sewer  in  the  street.  In  re  Wells  Ave.,  (Su- 
preme Ct.)  4  N.  Y.  Supp.  301. 


See  generally,  as  to  the  determination  of 
damages  for  a  taking  of  land  for  a  sewer,  May- 
nard  v.  Northampton,  157  Mass.  218;  Taft  v. 
Com.,  158  Mass.  526;  Lincoln  v.  Com.,  164 
Mass.  368;  Butchers'  Slaughtering,  etc., 
Assoc.  v.  Com.,  169  Mass.  103. 

3.  Judicial  and  Ministerial  Duties  Distin- 
guished.—  Denver  v.  Capelli,  4  Colo.  25,  34 
Am.  Rep.  62;  Hession  v.  Wilmington,  (Del. 
1S93)  27  Atl.  Rep.  830;  Evansville  v.  Decker, 
84  Ind.  325,  43  Am.  Rep.  86;  Attwood  v.  Ban- 
gor, 83  Me.  582;  Bates  v.  Westborough,  151 
Mass.  174,  33  Am.  &  Eng.  Corp.  Cas.  122; 
McClure  v.  Red  Wing,  28  Minn.  186.  See 
also  Atlanta  v.  Word,  78  Ga.  276.  And  see  the 
sections  of  this  title  immediately  following. 

4.  Judicial  and  Ministerial  Duties  Defined.  — 
Johnston  v.  District  of  Columbia,  118  U.  S.  19; 
Magarity  v.  Wilmington,  5  Houst.  (Del.)  530; 
Monticello  v.  Fox,  3  Ind.  App.  481;  Woods  v. 
Kansas  City,  58  Mo.  App.  272;  Darling  v. 
Bangor,  68  Me.  108;  Attwood  v.  Bangor,  83 
Me.  582.  See  the  sections  immediately  fol- 
lowing. 

5.  Corporation  Bound  to  Exercise  Ordinary  Care 
and  Skill.  —  Evansville  v.  Decker,  84  Ind.  325 
43  Am.  Rep.  86;  Merrifield  v.  Worcester,  no 
Mass.  216,  14  Am.  Rep.  592. 

In  the  construction  and  maintenance  of 
drains  and  sewers  it  is  the  duty  of  municipal 
corporations  to  exercise  that  degree  of  care, 
skill,  and  prudence  which  a  discreet  and  cau- 
tious individual  would  use  if  the  whole  loss  or 
risk  were  to  be  his  own.  Denver  v.  Rhodes, 
9  Colo.  554;  Madison  v.  Ross,  3  Ind.  236; 
Rowe  v.  Portsmouth,  56  N.  H.  291,  22  Am. 
Rep.  464;  Rochester  White  Lead  Co.  v.  Roch- 
ester, 3  N.  Y.  463,  53  Am.  Dec.  316. 

A  municipal  corporation  is  bound  so  to  ex- 
ercise its  power  of  constructing  and  maintain- 
ing sewers  as  to  work  no  unnecessary  injury 
to  persons  or  property  thereby  affected;  and 
for  negligence  or  unskilf ulness  in  the  con- 
struction of  a  sewer,  or  want  of  care  in  keep* 
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liable  for  injuries  to  property  occasioned  by  the  construction  or  use  of  sewers 
where  it  has  not  been  guilty  of  some  fault  or  want  of  care.1 

c.  Liability  IN  Particular  Cases  Considered  —  (i)  Failure  to  Provide 
Sewers  or  Drains  —  (a)  Generally.  —  The  right  conferred  upon  municipal  cor- 
porations to  construct  sewers  and  drains  imposes  no  imperative  duty  to  con- 
struct them.  The  duty  created  is  in  its  nature  judicial,  and  the  question  as  to 
whether  the  power  conferred  is  to  be  exercised  or  not,  as  well  as  the  time  and 
mode  of  its  exercise,  is  a  matter  entirely  within  the  discretion  of  the  munici- 
pal authorities,  whose  decision  in  the  matter  cannot  be  controlled  or  interfered 
with  by  the  courts.*  Hence  a  municipal  corporation  is  not  liable  to  an  action 
for  damages  for  failing  to  exercise  the  power  conferred,  nor  for  any  error  of 
judgment  committed  in  its  exercise.3 


ing  it  in  repair,  an  action  will  lie  at  the  suit  of 
any  person  injured.  Winn  v.  Rutland,  52  Vt. 
481. 

1.  A  City  Is  Liable  Only  for  the  Absence  of 
Eeasonable  Care  and  skill  in  the  construction  of 
a  sewer,  and  the  city  officers  cannot,  in  the  ab- 
sence of  charter  power,  bind  the  city  by  a 
guaranty  that  sewer  pipes  will  not  overflow, 
and  thus  make  the  city  an  insurer  against 
damage.  Nashville  v.  Sutherland,  92  Tenn. 
335,  44  Am.  &  Eng.  Corp.  Cas.  281. 

A  municipal  corporation  can  be  made  liable 
for  damages  resulting  from  the  overflow  of  a 
sewer  only  upon  proof  of  some  fault  or  neglect 
upon  its  part,  either  in  the  construction  of  the 
sewer  or  in  keeping  it  in  proper  repair.  Smith 
v.  New  York,  66  N.  Y.  295. 

Where  municipal  officers  charged  with  the 
construction  of  a  sewer  have  acted  in  good 
faith  and  are  not  chargeable  with  any  neglect, 
default,  or  unlawful  act,  they  are  not  re- 
sponsible to  a  property  owner  because  the 
work  has  not  resulted  in  such  benefits  to  him 
as  were  anticipated,  or  did  not  answer  all  the 
purposes  for  which  it  was  projected.  Garratt 
v.  Canandaigua,  135  N.  Y.  436. 

2.  Construction  of  Sewers  Within  Discretion  of 
Municipal  Authorities.  —  Montgomery  v.  Gil- 
mer, 33  Ala.  116,  70  Am.  Dec.  562;  Springer  v. 
Walters,  37  111.  App.  326;  Lynch  v.  New  York, 
76  N.  Y.  60;  Carr  z.  Northern  Liberties,  35  Pa. 
St.  324,  78  Am.  Dec.  342;  Horton  v.  Nashville, 
4  Lea  (Tenn.)  39,  40  Am.  Rep.  I.  See  also 
Fisher  v.  Harrisburg,  2  Grant's  Cas.  (Pa.)  291. 

The  municipal  authorities  are  the  sole  judges 
as  to  the  necessity  for  sewers,  and  their  judg- 
ment is  conclusive.  Elkhart  v.  Wickwire,  121 
Ind.  331;  Coburn  v.  Bossert,  13  Ind.  App.  359; 
Briantnall  v.  Philadelphia,  103  Pa.  St.  156; 
Michener  v.  Philadelphia,  118  Pa.  St.  535;  Oil 
City  v.  Oil  City  Boiler  Works,  152  Pa.  St.  348; 
Philadelphia  v.  Odd  Fellows'  Hall  Assoc.,  168 
Pa.  St.  105. 

3.  Municipal  Corporations  Not  Liable  for  Failure 
to  Construct  Sewers   or    Drains —  Alabama.  — 

Montgomery  v.  Gilmer,  33  Ala.  116,  70  Am. 
Dec.  562. 

Colorado.  —  Daniels  v.  Denver,  2  Colo.  669. 
The  law  in  this  state  is  that  municipal  corpora- 
tions cannot  be  compelled  to  provide  water- 
ways of  sufficient  capacity  to  carry  off  all 
surface  waters  likely  to  accumulate  in  the 
streets;  but  they  must  keep  in  repair  and  free 
from  obstructions  such  as  have  been  provided, 
so  that  they  shall  be  efficient  up  to  their  orig- 
inal capacity.    Denver  v.  Capelli,  4  Colo.  25, 


34  Am.  Rep.  62;  Denver  v.  Rhodes,  9  Colo. 
554- 

Indiana.  —  Monticello  v.  Fox,  3  Ind.  App. 
481. 

Kansas.  —  Atchison  v.  Challiss,  9  Kan.  603. 
Minnesota.  —  McClure    v.    Red   Wing,  28 
Minn.  194;   St.  Paul,  etc.,  R.  Co.  v.  Duluth, 
56  Minn.  494,  45  Am.  St.  Rep.  491. 

New  York.  —  Wilson  v.  New  York,  r  Den. 
(N.  Y.)  595,  43  Am.  Dec.  719;  Mills  v.  Brook- 
lyn, 32  N.  Y.  489. 

Ohio.  —  Springfield  v.  Spence,  39  Ohio  St. 
665,  2  Am.  &  Eng.  Corp.  Cas.  620. 

Pennsylvania.  —  Carr  v.  Northern  Liberties, 

35  Pa.  St.  324,  78  Am.  Dec.  342. 
West  Virginia.  — Jordan  v.  Benwood,  42  W. 

Va.  312. 

In  an  action  against  a  city  for  damage 
caused  by  the  flooding  of  the  plaintiff's  prem- 
ises on  account  of  the  insufficiency  of  the 
sewer  draining  the  same,  it  was  held  that  the 
city  was  not  liable.  Mills  v.  Brooklyn,  32  N. 
Y.  489.  In  this  case  Denio,  C.  J.,  said:  "  It 
is  not  the  law  that  a  municipal  corporation  is 
responsible  in  a  private  action  for  not  provid- 
ing sufficient  sewerage  for  every,  or  for  any, 
part  of  the  city  or  village.  The  duty  of  drain- 
ing the  streets  and  avenues  of  a  city  or  village 
is  one  requiring  the  exercise  of  deliberation, 
judgment,  and  discretion.  It  cannot,  in  the 
nature  of  things,  be  so  executed  that  in  every 
single  moment  every  square  foot  of  the  surface 
shall  be  perfectly  protected  against  the  con- 
sequence of  water  falling  from  the  clouds 
upon  it.  This  duty  is  not,  in  a  technical 
sense,  a  judicial  one,  for  it  does  not  concern 
the  administration  of  justice  between  citizens; 
but  it  is  of  a  judicial  nature,  for  it  requires 
*  *  *  the  same  qualities  of  deliberation 
and  judgment.  It  admits  of  a  choice  of 
means,  and  the  determination  of  the  order  of 
time,  in  which  improvements  shall  be  made. 
It  involves,  also,  a  variety  of  prudential  con- 
siderations relating  to  the  burdens  which  may 
be  discreetly  imposed  at  a  given  time,  and  the 
preference  which  one  locality  may  claim  over 
another. " 

When  Sewerage  Originally  Sufficient  Has  Be- 
come Inadequate. —  Although  a  city  has  by 
gutters  and  sewers  provided  means  for  carry- 
ing oft  surface  waters,  it  is  not  liable  to  an  ad- 
joining lot  owner  for  failure  to  provide  new 
means  for  the  same  purpose,  after  subsequent 
changes  in  the  grade  of  the  street  have  ren- 
dered the  original  gutters  and  sewers  useless 
or  inadequate.  Henderson  v.  Minneapolis,  32 
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(b)  When  Made  Necessary  by  Act  of  Corporation.  —  It  has  been  held  that  the  rule 
exempting  a  municipality  from  liability  for  an  omission  to  supply  drains  or 
sewers  does  not  apply  where  the  necessity  for  the  drainage  arises  from  the  act 
of  the  corporation  itself,1  but  it  seems  that  this  principle  would  not  apply 
where  the  necessity  so  created  by  the  corporation  was  merely  an  incidental 
result  of  municipal  improvements,  such  as  the  grading  of  streets  and  the  like.2 

(2)  Inadequate  or  Defective  Sewers  —  (a)  Defective  Plan  —  aa.  Generally  —  Adopt- 
ing Sewerage  Plan  — ■  Whether  a  Judicial  or  Ministerial  Duty.  —  As  to  whether  a  municipal 
corporation  in  devising  or  adopting  a  plan  for  a  sewer- or  system  of  sewers  acts 
in  a  judicial  or  ministerial  capacity,  the  authorities  are  not  entirely  agreed. 
The  better  doctrine  seems  to  be  that  the  duty  of  the' corporation  in  this  respect 


Minn.  319,  6  Am.  &  Eng.  Corp.  Cas.  4;  Carr  v. 
Northern  Liberties,  35  Pa.  St.  324,  78  Am. 
Dec.  342. 

A  court  of  equity  has  no  power  to. compel  a 
city  to  construct  a  new  sewer  where  the  exist- 
ing one  is  of  insufficient  capacity  to  carry  off 
the  sewage.  Horton  v.  Nashville,  4  Lea 
(Tenn.)  39,  40  Am   Rep.  1. 

1.  Drain  Made  Necessary  by  Act  of  Corporation. 
—  Evansviile  v.  Decker,  84  Ind.  325,  43  Am. 
Rep.  86;  Byrnes  v.  Cohoes,  67  N.  Y.  204.  See 
also  Van  Pelt  v.  Davenport,  42  Iowa  308,  20 
Am.  Rep.  622. 

Thus  where  the  defendant  corporation,  in  a 
street  upon  which  the  plaintiff's  lot  was  situ- 
ated, made  a  gutter  and  curb,  which  ended 
opposite  the  plaintiff's  lot  and  conducted  the 
water  of  the  ward  down  that  street,  so  that 
the  water,  having  no  other  outlet,  flooded  the 
plaintiff's  premises,  and  before  the  construc- 
tion of  the  gutter  there  was  a  natural  course 
which  took  the  water  off  another  way,  and  a 
drain  could  have  been  made  to  carry  itoff.it 
was  held  that  the  city  was  liable  for  the  dam- 
age caused.    Byrnes  v.  Cohoes,  67  N.  Y.  204. 

Providing  Outlet.  —  If  a  municipal  corporation, 
by  its  system  of  constructing  sewers,  renders 
an  outlet  necessary,  it  must  provide  one.  Ev- 
ansviile v.  Decker,  84  Ind.  325  43  Am.  Rep. 
86;  Crawfordsville  v.  Bond,  96  Ind.  236;  Fort 
Wayne  v.  Coombs,  107  Ind.  75,  57  Am.  Rep.  82, 
13  Am.  &  Eng.  Corp.  Cas.  469;  New  Albany  v. 
Ray,  3  Ind.  App.  321. 

In  Seifert  v.  Brooklyn,  101  N.  Y.  136,  54 
Am.  Rep.  664,  the  court  said:  "  Municipal 
corporations  have  quite  invariably  been  held 
liable  for  damages  occasioned  by  acts  resulting 
in  the  creation  of  public  or  private  nuisances, 
or  for  an  unlawful  entry  upon  the  premises  of 
another  whereby  injury  to  his  property  had 
been  occasioned.  *  *  *  This  principle  has 
been  uniformly  applied  to  the  act  of  such  cor- 
porations in  constructing  streets,  sewers, 
drains,  and  gutters,  whereby  the  surface  water 
of  a  large  territory,  which  did  not  naturally 
flow  in  that  direction,  was  gathered  into  a  body 
and  thus  precipitated  upon  the  premises  of  an 
individual,  occasioning  damage  thereto."  See 
also  McCarthy  v.  Far  Rockaway,  3  N.  Y. 
App.  Div.  379;  Carll  v.  Northport,  11  N.  Y. 
App.  Div.  120. 

Where  the  system  of  drainage  adopted  by  a 
municipal  corporation  makes  it  necessary  to 
provide  outlets  for  water  accumulated  in  con- 
fined channels,  the  corporation  must  exercise 
reasonable  care  and  skill  in  providing  them, 
or  answer  in  damages  to  the  property  owners 
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who  sustain  injury  from  a  neglect  of  this  duty. 
Having  created  the  necessity,  the  duty  de- 
volves upon  the  corporation  to  make  reasonable 
provision  for  the  escape  of  the  water  without 
injury  10  adjacent  proprietors.  Evansviile  v. 
Decker,  84  Ind.  325,  43  Am.  Rep.  86. 

2.  Corporation  Not  Bound  to  Construct  Drains 
Made  Necessary  by  Street  Improvements.  -  Ma- 
garity  v.  Wilmington,  5  Houst.  (Del.)  530;  Fre- 
burg  v.  Davenport,  63  Iowa  119,  50  Am.  Rep. 
737;  Foster  v.  St.  Louis,  71  Mo.  157;  Wilson  v. 
New  York,  I  Den.  (N.  Y.)  595,  43  Am.  Dec. 
719;  Kavanagh  v.  Brooklyn,  38  Barb.  (N.  Y.) 
232;  Lynch  v.  New  York,  76  N.  Y.  60;  Allen- 
town  v.  Kramer,  73  Pa.  St.  406;  Waters  v.  Bay 
View,  61  Wis.  642.  See  also  infra,  this  sec- 
tion. Discharging  Sewage —  Surface  Water. 

A  city  has  the  undoubted  right  to  bring  its 
streets  to  grade  in  such  way,  time,  and  man- 
ner as  it  sees  fit;  and  it  has  the  same  right  as 
the  owners  of  abutting  lots  to  protect  itself 
against  surface  water;  hence,  where  the  de- 
fendant city,  without  negligence,  brought  its 
streets  to  grade,  but  failed  to  construct  ade- 
quate gutters  to  carry  off  the  surface  water, 
which  flowed  from  the  graded  street  upon  the 
plaintiff's  premises,  which  were  below  the 
established  grade,  it  was  held  that  the  city 
was  not  liable  to  the  plaintiff  for  damages 
caused  by  such  water,  but  had  the  right  to 
presume  that  the  plaintiff  would  bring  his 
premises  to  grade,  and  thus  protect  himself 
from  the  overflow.  Freburg  v.  Davenport,  63 
Iowa  119,  50  Am.  Rep.  737. 

Where  a  municipal  corporation,  in  grading 
streets,  raised  their  level  so  as  to  prevent  the 
water  from  flowing  off  the  premises  of  an  ad- 
joining lot  owner,  whereby  damage  ensued  to 
him,  it  was  held  that  the  corporation  was  not 
liable  for  such  damage.  Wilson  v.  New  York, 
1  Den.  (N.  Y.)  595,  43  Am.  Dec.  719.  In  this 
case  Beardsley,  j.,  said:  "  The  power  of  the 
defendants  to  make  sewers  and  drains  is  clear, 
but  it  is  not  their  duty  to  make  every  sewer  or 
drain  which  may  be  desired  by  individuals,  or 
which  a  jury  might  even  find  to  be  necessary 
and  proper.  No  imperative  duty  rests  upon 
the  defendants  to  open  any  new  drain  what- 
ever. They  have  a  discretion  on  the  subject, 
and  must  necessarily  decide  when  and  where 
such  works  shall  be  made.  *  *  *  Granting, 
therefore,  that  a  drain  should  have  been  made 
as  the  plaintiff  claims,  and  even  that  the  de- 
fendants wilfully  and  in  violation  of  their 
duty  refused  to  make  one,  of  which  however 
there  is  not  a  scintilla  of  proof,  still  no  action 
lies  for  such  neglect  or  violation  of  duty." 
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is  judicial  or  (//^/-judicial  in  its  nature,  involving  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  municipal  authorities,  and  therefore  that  the 
corporation  is  not  liable  for  any  defect  or  want  of  efficiency  in  the  plan  of  sew- 
erage  or  drainage  adopted.*  In  Indiana  and  Michigan,  however,  it  is  held  that 
a  municipal  corporation  is  liable  for  negligence  in  devising  a  plan  for  a  sewer, 
as  well  as  for  negligence  in  carrying  the  plan  into  execution,  but  it  is  not 
responsible  for  mere  errors  of  judgment;  and  hence  if  a  sewer  be  inadequate 
owing  to  the  omission  to  exercise  ordinary  care  and  skill  in  planning  or  con- 
structing it,  the  corporation  is  liable,  but  not  where  the  inadequacy  is  attribu- 
table to  a  mere  error  of  judgment.2  And  the  same  doctrine  seems  to  obtain  in 


1.  Municipality  Not  Liable  for  Defective  Plan  — 

United  States.  —  Johnston  v.  District  of  Colum- 
bia, 118  U.  S.  19. 

Colorado.  —  Denver  v.  Capelli,  4  Colo.  25,  34 
Am.  Rep.  62. 

Delaware.  —  Magarity  v.  Wilmington,  5 
Houst.  (Del.)  530;  Harrigan  v.  Wilmington,  8 
Houst.  (Del.)  140. 

Iowa.  —  Van  Pelt  v.  Davenport,  42  Iowa  308, 
20  Am.  Rep.  622;  Wicks  v.  De  Witt,  54  Iowa 
130. 

Kansas.  —  King  v.  Kansas  City,  58  Kan.  334. 

Maine.  — Attwood  v.  Bangor,  83  Me.  582. 

Massachusetts.  —  Child  v.  Boston,  4  Allen 
(Mass.)  41,  81  Am.  Dec.  680;  Merrifield  v. 
Worcester,  no  Mass.  216,  14  Am.  Rep.  592. 

New  York.  —  Mills  v.  Brooklyn,  32  N.  Y. 
489;  Garratt  v.  Canandaigua,  (Supreme  Ct.)  16 
N.  Y.  Supp.  717,  135  N.  Y.  436;  Schreiber  v. 
New  York,  11  Misc.  Rep.  (N.  Y.  Super.  Ct ) 
551. 

Pennsylvania.  —  Fair  v.  Philadelphia,  88  Pa. 
St.  309,  32  Am.  Rep.  455;  Collins  v.  Philadel- 
phia, 93  Pa.  St.  272;  Bear  v.  Allentown,  148 
Pa.  St.  80. 

Wisconsin.  —  Smith  v.  Gould,  61  Wis.  31,  5 
Am.  &  Eng.  Corp.  Cas.  472;  Champion  v. 
Crandon,  84  Wis.  405. 

"  The  duties  of  the  municipal  authorities  in 
adopting  a  general  plan  of  drainage,  and 
determining  when  and  where  sewers  shall  be 
built,  of  what  size  and  at  what  level,  are  of  a 
^wa^-judicial  nature,  involving  the  exercise 
of  deliberate  judgment  and  large  discretion, 
and  depending  upon  considerations  affecting 
the  public  health  and  general  convenience 
throughout  an  extensive  territory;  and  the 
exercise  of  such  judgment  and  discretion  in 
the  selection  and  adoption  of  the  general  plan 
or  system  of  drainage  is  not  subject  to  revision 
by  a  court  or  jury  in  a  private  action  for  not 
sufficiently  draining  a  particular  lot  of  land." 
Per  Gray,  J.,  in  Johnston  v.  District  of  Colum- 
bia, 118  U.  S.  19.  See  also  Fair  v.  Philadel- 
phia, 88  Pa.  St.  309,  32  Am.  Rep.  455. 

A  city  acting  in  good  faith  and  within  its 
qttasi-]\i&\c\a.\  power  and  discretion  in  the  loca- 
tion, plan,  time  of  construction,  alteration,  and 
enlargement  of  sewers  is  not  liable  for  any 
private  damage  that  may  ensue,  although  it 
have  knowledge  of  the  fact  that  the  sewer  is 
inadequate.  Hession  v.  Wilmington,  (Del. 
1893)  27  Atl.  Rep.  830. 

When  a  city  constructs  a  sewer  or  drain  for 
the  purpose  of  carrying  off  surface  water  it  is 
not  bound  to  construct  such  a  one  as  will  be 
sufficient  to  carry  off  all  the  surface  water,  in 
all  cases  and  under  all  circumstances.  Atchi- 
son v.  Challis,  9  Kan.  603. 


A  lot  owner  cannot  enjoin  the  construction 
of  a  sewer  for  surface  water  on  the  ground 
that  the  plan  proposed  is  for  a  sewer  of  inade- 
quate size.  Americus  v.  Eldridge,  64  Ga.  524, 
37  Am.  Rep.  89. 

Sewer  Wholly  Insufficient.  —  A  city  will  be 
liable  for  damages  where  it  constructs  a  sewer 
to  carry  off  surface  water,  if  the  sewer  is 
wholly  insufficient,  and  that  fact  might  have 
been  known  to  the  authorities  if  they  had  ex- 
ercised reasonable  care  and  judgment.  Peoria 
v.  Eisler,  62  111.  App.  26. 

Obstruction  of  Watercourse.  —  If  a  city,  in  lay- 
ing out  and  grading  a  street,  deems  it  neces- 
sary to  obstruct  the  flow  of  a  natural  water- 
course and  to  divert  the  water  therefrom  into 
a  sewer,  the  construction  of  such  sewer  is  b 
ministerial  duty,  and  the  city  is  liable  for 
damages  caused  by  its  failure  to  make  the 
sewer  of  sufficient  size  to  carry  off  the  water. 
McClure  v.  Red  Wing,  28  Minn.  186. 

2.  Contrary  Doctrine  —  Indiana.  —  Logansport 
v.  Wright,  25  Ind.  512:  Indianapolis  v.  Huffer, 
30  Ind.  235;  Indianapolis  v.  Lawyer,  38  Ind. 
348;  Indianapolis  v.  Tate,  39  Ind.  282;  Weis 
v.  Madison,  75  Ind.  241,  39  Am.  Rep.  135; 
Cummins  v.  Seymour,  79  Ind.  491,  41  Am. 
Rep.  618;  Evansville  v.  Decker,  84  Ind.  325, 
43  Am.  Rep.  86;  Crawfordsville  v.  Bond.  96 
Ind.  236;  North  Vernon  v.  Voegler,  103  Ind. 
3T4,  13  Am.  &  Eng.  Corp.  Cas.  434;  Rice  v. 
Evansville,  108  Ind.  7,  ^8  Am.  Rep.  22;  Sey- 
mour v.  Cummins,  119  Ind.  148;  New  Albany 
v.  Ray,  3  Ind.  App.  321. 

But  where,  in  the  improvement  of  a  public 
street,  a  municipal  corporation  constructs  a 
sewer  in  a  skilful  and  careful  manner,  and 
keeps  the  same  in  good  repair,  it  will  not  be 
liable  in  damages,  as  a  general  rule,  to  the 
owner  of  an  abutting  lot,  for  the  errors  in 
judgment  or  mistakes  of  the  municipal 
authorities  in  regard  to  the  capacity  of  the 
sewer  to  perform  the  work  for  which  it  was  in- 
tended. Rozell  v.  Anderson,  91  Ind.  591,  4 
Am.  &  Eng.  Corp.  Cas.  622. 

Michigan.  —  A  city  is  liable  for  damages 
caused  by  an  accumulation  of  water,  due  to  its 
negligence  in  providing  an  insufficient  sewer, 
although  the  sewer  was  built  with  due  care 
and  in  conformity  to  the  plan  adopted  by  the 
city.  Seaman  v.  Marshall,  (Mich.  1898)  74  N. 
W.  Rep.  484. 

"Where  the  plan  adopted  by  the  municipal- 
ity must  necessarily  cause  an  injury  to  private 
property  equivalent  to  some  appropriation  of 
the  enjoyment  thereof  to  which  the  owner  is 
entitled,  then  the  municipality  is  liable;  but 
where  the  fault  found  is  with  the  wisdom  of 
the  measure,  or  its  sufficiency  or  adaptability 
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Canada.1  It  will  be  observed  that  according  to  either  view  the  municipality 
is  not  liable  for  damages  resulting  from  a  mere  error  of  judgment,  but  only  for 
damages  occasioned  by  its  negligence,  but  in  Indiana  and  Michigan  the  doc- 
trine of  negligence  is  extended  so  as  to  include  the  case  of  devising  plans  as 
well  as  that  of  the  actual  work  of  construction. 

Municipality  Liable  for  Direct  Invasion  of  Property.  —  It  is  well  settled  according  to 
all  the  authorities  that  where  the  effect  of  the  sewer,  whatever  its  plan,  is  to 
cause  a  direct  invasion  of  private  property  by  collecting  and  throwing  upon  it 
in  new  channels  or  in  increased  quantities  water  that  would  not  otherwise 
have  found  its  way  there,  the  corporation  is  liable.2 

Duty  of  Corporation  to  Remedy  Defective  Plan.  —  Under  the  recent  decisions  bearing 
upon  the  subject,  the  law  as  to  the  liability  of  a  municipal  corporation  for 
damages  due  to  the  inefficiency  of  the  plan  of  its  sewers  and  drains,  which 
might  be  avoided  by  a  change  of  plan,  seems  to  be  as  follows:  The  corpora- 
tion is  not  liable  for  its  failure  to  use  ordinary  diligence  to  make  the  changes 
in  the  plan  of  its  drains  and  sewers  necessary  to  render  them  sufficient  after 
notice  of  their  insufficiency,  where  it  has  been  guilty  of  no  negligence  in  devis- 
ing or  adopting  the  plan  used,  and  the  effect  of  the  system  employed  has  not 
been  to  accelerate  the  flow  of  the  water,  or  to  collect  and  discharge  it  in  new 
channels  or  in  increased  quantities  upon  land  where  it  would  not  otherwise 
have  flowed.3  But  where  the  sewer  or  drain  as  originally  planned  and  con- 
structed is  found  to  result  in  direct  and  physical  injury  to  private  property 
which  would  not  otherwise  have  happened,  and  which  from  its  nature  is  liable 
to  be  repeated  and  continuous,  but  which  is  remediable  by  a  change  of  plan, 
the  corporation  is  liable  for  such  damages  as  may  occur  in  consequence  of  its 
omission,  after  notice,  to  use  ordinary  care  to  remedy  the  evil.4 

bb.  Provision  for  Storms  —  Floods  Which  May  Reasonably  Be  Foreseen.  —  In  jurisdic- 
tions in  which  the  responsibility  of  a  municipal  corporation  for  the  efficiency 
of  its  sewers  is  made  to  extend  to  the  work  of  devising  plans  it  is  held  that 
the  corporation  in  the  construction  of  its  waterways  is  bound  to  make  pro- 
vision for  such  floods  as  may  reasonably  be  expected,  judging  from  such  as 
have  previously  occurred,  and  this  although  their  occurrence  may  be  at  irregu- 
lar and  wide  intervals  of  time.5 

Extraordinary  Floods.  —  But  where  such  provision  has  been  made,  the  corpora- 
tion is  not  liable  for  damages  caused  by  an  unusual  and  extraordinary  storm 
which  could  not  have  been  provided  for  or  guarded  against  by  the  exercise  of 
ordinary  diligence.6 

to  carry  out  or  accomplish  the  purpose  in-  Decker,  84  Ind.  325,  43  Am.  Rep.  86;  Powers 
tended,  and  where  its  construction  according  v.  Council  Bluffs,  50  Iowa  197;  German  Theo- 
to  the  plan  adopted  invades  no  private  rights,  logical  School  v.  Dubuque,  64  Iowa  736,  2  Am. 
then  the  municipality  is  not  liable."  Per  &  Eng.  Corp.  Cas.  625.  See  also  Damour  sj, 
Champlin,  J.,  in  Defer  v.  Detroit,  67  Mich.      Lyons,  44  Iowa  276. 

346.  See  Detroit  v.  Beckman,  34  Mich.  125,  6.  Extraordinary  Floods.  —  Los  Angeles  Cem- 
22  Am.  Rep.  507;  Ashley  v.  Port  Huron,  35  etery  Assoc.  v.  Los  Angeles,  103  Cal.  461; 
Mich.  296,  24  Am.  Rep.  552.  Hession   v.  Wilmington,  (Del.  1893)  27  Atl. 

1.  Canada. —  Under  Rev.  Stat.  Ontario,  c.  Rep.  830;  Harrigan  v.  Wilmington,  S  Houst. 
184,  §  569,  providing  for  the  construction  of  (Del.)  140;  District  of  Columbia  v.  Gray,  I 
sewers,  a  municipality  is  liable  for  injuries  App.  Cas.  (D.  C.)  500;  Madison  v.  Ross,  3  Ind. 
resulting  from  defects  in  the  plan  adopted.  236;  German  Theological  School  v.  Dubuque, 
Williams  v.  Raleigh  Tp..  21  Can.  Sup.  Ct.  64  Iowa  736,  2  Am.  &  Lug.  Corp.  Cas.  625; 
Rep.  103.  Wright  v.  Wilmington,  92  N.  Car.  156,  15  Am. 

2.  See  infra,  this  section,  Discharging  Sew-  &  Eng.  Corp.  Cas.  2S4;  Fairlawn  Coal  Co.  v. 
age — Surface  Water.  Scranton,  148  Pa.  St.  231,  following  Fair  v. 

3.  Knostman,  etc.,  Furniture  Co.  v.  Davcn-  Philadelphia,  88  Pa.  St.  309,  32  Am.  Rep.  455, 
port,  99  Iowa  589.  and  Collins  v.  Philadelphia,  93  Pa.  St.  272; 

4.  Tate  v.  St.  Paul,  56  Minn.  527,  45  Am.  St.  Allen  v.  Chippewa  Falls,  52  Wis.  430,  38  Am. 
Rep.  501;  Seifertz/.  Brooklyn,  101  N.  Y.  136,  54  Rep.  748.  See  also  Parker  v.  Des  Moines,  53 
Am.  Rep.  664;  Munk  v.  Watertown,  67  Hun  (N.      Iowa  679. 

Y.)  261.  See  infra,  this  section.  Discharging  In  North  Carolina  it  is  held  that  a  municipal 
Sewage —  Surface  Water.  corporation,  in  preparing  side  drains  to  its 

5.  Duty  to  Provide  for  Floods.  —  Evansvillc  v.      streets  for  carrying  off  rainwater,  is  not  re- 
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(b)  Faulty  Construction.  —  The  actual  work  of  constructing  sewers  is  ministerial, 
and  hence  a  municipal  corporation  is  liable  for  damages  resulting  from  defec- 
tive or  insufficient  sewers  where  the  defect  or  insufficiency  is  due  to  the  negli- 
gent or  imperfect  performance  of  the  work  of  construction.1 


quired  to  provide  against  such  extraordinary 
and  excessive  rains  as  could  not  reasonably  be 
foreseen.  So  when  the  plaintiffs  sued  for 
damages  for  flooding  their  cellar,  caused  by 
the  gutters  not  being  of  sufficient  capacity  to 
carry  off  the  water,  and  it  appeared  that  they 
had  for  five  years  been  sufficient,  and  only 
failed  on  this  one  occasion,  it  was  error  in  the 
court  below  not  to  submit  this  view  of  the 
case  to  the  jury.  Wright  v.  Wilmington,  92 
N.  Car.  156,  15  Am.  &  Eng.  Corp.  Cas.  284. 

A  city  is  not  liable  for  damages  caused  by 
an  overflow  due  to  an  extraordinary  rainfall, 
notwithstanding  an  obstruction  in  the  sewer, 
provided  the  rainfall  is  so  great  that  the  sewer 
if  clear  could  not  have  discharged  it,  and  the 
sewer  is  of  sufficient  capacity  for  ordinary 
occasions.  Hession  v.  Wilmington,  (Del. 
1893)  37  Atl.  Rep.  830. 

The  Testimony  of  an  Engineer  as  to  the  neces- 
sary capacity  of  a  sewer  in  a  particular  local- 
ity for  ordinary  occasions  is  proper  evidence 
of  what  is  an  extraordinary  rainfall.  Hession 
v.  Wilmington,  (Del.  1893)  27  Atl.  Rep.  830. 

1.  Corporation  Liable  for  Damages  Due  to  Faulty 
Construction,  —  Montgomery  v.  Gilmer,  33  Ala. 
ri6,  70  Am.  Dec.  562;  Denver  v.  Rhodes,  9 
Colo.  554;  Ellis  v.  Iowa  City,  29  Iowa  229; 
Thurston  v.  St.  Joseph,  51  Mo.  510,  n  Am. 
Rep.  463;  Rowe  v.  Portsmouth,  56  N.  H.  291, 
22  Am.  Rep.  464;  Rochester  White  Lead  Co. 
v.  Rochester,  3  N.  Y.  463,  53  Am.  Dec.  316; 
Hardy  v.  Brooklyn,  90  N.  Y.  435,  43  Am.  Rep. 
182;  Lewenthal  v.  New  York,  61  Barb.  (N.  Y.) 
511;  Gross  v.  Lampasas,  74  Tex.  195.  See 
also  Briegel  v.  Philadelphia,  135  Pa.  St.  451, 
20  Am.  St.  Rep.  885. 

Thus  where  a  city  constructed  a  sewer  so 
unskilfully  that  it  became  obstructed  and 
caused  water  to  set  back  on  to  the  plaintiff's 
premises,  to  his  injury,  the  city  was  held 
liable.  Rowe  v.  Portsmouth,  56  N.  H.  291,  22 
Am.  Rep.  464. 

Although  the  power  conferred  upon  a 
municipality,  under  its  charter,  to  build 
sewers  is  discretionary,  if  it  undertakes  to 
construct  a  sewer  or  culvert  for  the  purpose  of 
carrying  off  the  surplus  water  and  drainage  it 
is  bound  to  exercise  reasonable  care  in  the 
execution  of  the  work,  and  if,  by  the  negli- 
gent construction  of  the  sewer,  the  drainage, 
instead  of  being  able  to  flow  through  it,  dams 
up  at  its  mouth  and  overflows  adjoining  prop- 
erty, the  corporation  is  liable.  Frostburg  v. 
Hitchins,  70  Md.  56;  Hitchins  v.  Frostburg, 
68  Md.  100,  6  Am.  St.  Rep.  422;  Frostburg  v. 
Dufty,  70  Md.  47. 

A  municipal  corporation  is  required  to  exe- 
cute the  work  of  constructing  a  sewer  in  a 
careful  and  skilful  manner;  and  if,  by  reason 
of  the  neglect  or  want  of  skill  of  the  persons 
engaged  in  the  work,  property  of  a  citizen 
built  vvith  reference  to  an  established  grade  is 
injured  by  surface  water,  the  proper  channels 
for  the  flow  of  which  are  obstructed,  the  city 
is  liable.    Denver  v.  Rhodes,  9  Colo.  554. 

Where  a  city,  in  the  exercise  of  its  powers 
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to  construct  sewers,  etc.,  directed  a  culvert  to 
be  built  for  the  purpose  of  conducting  the 
water  of  a  natural  stream  which  had  previ- 
ously been  the  outlet  through  which  the  sur- 
face water  of  a  portion  of  the  city  had  been 
carried  off,  and  the  culvert,  in  consequence  of 
its  want  of  capacity  and  the  unskilfulness  of 
its  construction,  failed  to  discharge  the  water 
during  a  freshet,  so  that  the  plaintiffs'  prem- 
ises were  flooded  and  their  property  damaged, 
it  was  held  that  the  city  was  liable  therefor. 
Rochester  White  Lead  Co.  v.  Rochester,  3  N. 
Y.  463,  53  Am.  Dec.  311. 

The  construction  of  a  sewer,  under  a  statute 
authorizing  the  passage  of  a  city  ordinance 
providing  for  such  construction,  is  not  a  pub- 
lic work  for  the  benefit  of  the  people  of  the 
state,  so  as  to  shield  the  corporation  from  lia- 
bility to  persons  whose  property  is  damaged 
during  the  progress  of  the  work.  Denver  v. 
Rhodes,  9  Colo.  554. 

In  New  Jersey  it  is  held  that  where  a  public 
sewer  breaks,  through  faulty  construction,  and 
private  property  is  thereby  injured,  an  action 
will  not  lie  against  the  city;  but  when  such 
break  occasions  a  private  nuisance  exclusively, 
and  the  city  has  been  notified  thereof,  it  then 
owes  a  duty  to  the  individual  to  put  the  sewer 
in  proper  condition,  and  for  the  nonperform- 
ance of  such  duty  an  action  will  lie.  Jersey 
City  v.  Kiernan,  50  N.  J.  L.  246,  20  Am.  & 
Eng.  Corp.  Cas.  426. 

Culvert  Enclosing  Gaspipe.  —  Where  the  evi- 
dence showed  that  the  defendant  city  con- 
structed a  culvert  so  as  to  inclose  a  gaspipe 
ten  inches  in  diameter,  which  ran  diagonally 
through  it  at  a  distance  of  nine  inches  from 
its  bottom,  and  that  during  a  violent  rainstorm 
substances  were  carried  into  the  sewer  and 
jammed  against  and  about  the  gaspipe  so  as 
wholly  to  prevent  the  flow  of  the  water, 
whereby  the  adjoining  premises  were  over- 
flowed and  damaged,  it  was  held  that  the  jury 
was  justified  in  holding  that  the  city  was 
guilty  of  negligence  rendering  it  liable  for  the 
damages.    Buchanan  v.  Duluth,  40  Minn.  402. 

Defective  Flood  Valve.  —  A  city  that  contracts 
with  one  through  whose  land  it  constructs  a 
sewer,  to  construct  it  with  a  suitable  valve  so 
as  to  prevent  the  water  of  the  river  into  which 
the  sewer  discharges  from  flowing  back 
through  the  sewer  in  case  of  Jhigh  water  is 
liable  for  damages  resulting  from  the  city 
engineer's  negligence  in  selecting  the  valve 
and  constructing  the  sewer,  and  the  land- 
owner does  not  waive  or  lose  his  right  to  dam- 
ages by  failing  to  protest  on  account  of  the 
action  of  the  engineer.  Nashvi  le  v.  Suther- 
land, 94  Tenn.  356. 

The  Testimony  of  an  Expert  of  large  experi- 
ence in  the  construction  of  sewers  is  admissi- 
ble in  an  action  for  damages  for  the  flooding 
of  a  cellar  by  the  overflow  from  a  sewer,  upon 
the  question  as  to  whether  it  was  proper  con- 
struction to  leave  the  end  of  the  connecting 
drain  open  in  such  case.  Joyce  v.  Parkhurst, 
150  Mass.  243. 
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(3)  Failure  to  Clean  and  Repair  Sewers.  —  The  duty  of  a  municipal 
corporation  to  keep  sewers  and  drains  in  repair  and  free  from  obstruc- 
tions is  ministerial,  and  the  corporation  is  liable  for  any  damage 
resulting  from  its  failure  to  perform  this  duty1   or  from    the  negligent 


Duty  of  Property  Owner  to  Guard  Against  De- 
fect.—  In  the  absence  of  knowledge  that  a 
sewer  was  improperly  built,  the  owner  of  ad- 
jacent property  may  assume  that  it  was  prop- 
erly constructed,  and  he  is  not  required  to 
guard  against  a  defective  construction  thereof 
of  which  he  has  no  reason  to  suspect.  Allen 
v.  Boston,  159  Mass.  324,  38  Am.  St.  Rep.  423. 

1.  Corporation  Liable  for  Failure  to  Clean  and 
Eepair  Sewers  —  California.  —  Spangler  v.  San 
Francisco,  84  Cal.  12,  18  Am.  St.  Rep.  158; 
Cook  v.  San  Francisco,  (Cal.  1S90)  23  Pac. 
Rep.  1094. 

Colorado.  —  Denver  v.  Capelli,  4  Colo.  25,  34 
Am.  Rep.  62;  Denver  v.  Rhodes,  9  Colo.  554. 
Delaware.  —  Hession  v.  Wilmington,  (Del. 

1893)  27  Atl.  Rep.  830;  Harrigan  v.  Wilming- 
ton, 8  Houst.  (Del.)  140. 

Georgia.  —  Savannah  v.  Spears,  66  Ga.  304. 

Indiana.  —  South  Bend  v.  Paxon,  67  Ind. 
228;  Fort  Wayne  v.  Coombs,  107  Ind.  75,  57 
Am.  Rep.  82,  13  Am.  &  Eng.  Corp.  Cas.  469; 
Valparaiso  v.  Cartwright,  8  Ind.  App.  429. 

Maine.  —  See  Estes  v.  China,  56  Me.  407; 
Blood  v.  Bangor,  66  Me.  154. 

Maryland.  —  Kranz  v.  Baltimore,  64  Md. 
491,  14  Am.  &  Eng.  Corp.  Cas.  432. 

Massachusetts. — Child  v.  Boston,  4  Allen 
(Mass.)  41,  81  Am.  Dec.  680;  Bates  v.  West- 
borough,  151  Mass.  174,  33  Am.  &  Eng.  Corp. 
Cas.  122;  Allen  v.  Boston,  159  Mass.  324,  38 
Am.  St.  Rep.  423;  Melrose  v.  Cutter,  159  Mass. 
461.    See  also  Emery  v.  Lowell,  104  Mass.  13. 

Minnesota.  —  Taylor  v.  Austin,  32  Minn. 
247;  Netzer  v,  Crookston,  59  Minn.  244. 

Missouri. — Woods  v.  Kansas  City,  58  Mo. 
App.  272.  See  also  Haney  v.  Kansas  City,  94 
Mo.  334. 

New  Hampshire.  —  Rowe  v.  Portsmouth,  56 
N.  H.  291,  22  Am.  Rep.  464. 

New  Jersey. — See  Jersey  City  v.  Kiernan, 
50  N.  J.  L.  246,  20  Am.  &  Eng.  Corp.  Cas.  426. 

New  York.  —  New  York  v.  Furze,  3  Hill  (N. 
Y.)  612;  Barton  v.  Syracuse,  36  N.  Y  54,  37 
Barb.  (N.  Y.)  292;  McCarthy  v.  Syracuse,  46 
N.  Y.  194;  Nims  v.  Troy,  59'  N.  Y.  500;  Dag- 
gett v.  Cohoes,  (Supreme  Ct.)  7  N.  Y.  Supp. 
882;  Evers  v.  Long  Island  City,  78  Hun  (N. 
Y.)  242;  Paine  v.  Delhi,  116  N.  Y.  224,  28  Am. 
&  Eng.  Corp.  Cas.  348;  Wessman  v.  Brook- 
lyn, (Brooklyn  City  Ct.)  16  N.  Y.  Supp.  97. 

Pennsylvania.  —  Vanderslice  v.  Philadel- 
phia, 103  Pa.  St.  102. 

Tennessee.  —  Horton  v.  Nashville,  4  Lea 
(Tenn.)  39,  40  Am.  Rep.  r. 

Texas.  —  Dallas  v.  Schultz,  (Tex.  Civ.  App. 

1894)  27  S.  W.  Rep.  292;  Parker  v.  Laredo,  9 
Tex.  Civ.  App.  221. 

Utah.  —  Kiesel  v.  Ogdcn  City,  8  Utah  237. 

Virginia.  —  Chalkley  v.  Richmond,  88  Va. 
402,  29  Am.  St.  Rep.  730,  38  Am.  &  Eng.  Corp. 
Cas.  228. 

Wisconsin.  —  Harper  v.  Milwaukee,  30  Wis. 
3«5- 

Where  a  town  neglects  to  keep  its  drains 
and  sewers  free  from  obstructions,  and  thereby 
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a  landowner  is  injured  by  the  overflowing  of 
his  land,  the  town  is  liable  for  the  damages 
resulting.  Bates  v.  Westborough,  151  Mass. 
174>  33  Am.  &  Eng.  Corp.  Cas.  122. 

Sewer  Hade  from  Running  Stream.  —  If  a  run- 
ning stream  is  converted  by  a  city  into  a  pub- 
lic sewer  by  inclosing  it,  assuming  control  of 
it,  and  appointing  officers  to  keep  it  in  repair, 
the  city  will  be  liable  for  any  damage  to  own- 
ers of  private  property  caused  by  any  neglect 
or  inattention  on  its  part,  just  as  if  the  sewer 
were  originally  an  artificial  one.  Kranz  v. 
Baltimore,  64  Md.  491. 

Where  a  municipality  adopts  a  stream  as  an 
open  sewer  it  is  bound  to  keep  the  channel  of 
such  stream  open  and  to  remove  accumula- 
tions of  filth,  ashes,  or  other  material,  that 
obstruct  the  flow  of  the  water  and  throw  it 
out  of  the  banks  and  upon  the  lands  of  adjoin- 
ing owners,  and  there  can  be  no  prescriptive 
right  to  neglect  this  duty.  Blizzard  'v.  Dan- 
ville, 175  Pa.  St.  479;  Owens  v.  Lancaster,  182 
Pa.  St.  257.  But  see  Munn  v.  Pittsburgh,  40 
Pa.  St.  364. 

Damage  from  Private  Drain.  —  The  purchase 
by  a  city  of  property  on  which  a  private  drain 
is  located  does  not  make  the  drain  a  public 
sewer  so  as  to  render  the  city  liable  for  dam- 
ages caused  by  its  defective  condition.  Kos- 
mak  v.  New  York,  117  N.  Y.  361,  28  Am.  & 
Eng.  Corp.  Cas.  351.  See  also  Kansas  City  v. 
Brady,  52  Kan.  297;  McCaffrey  v.  Albany,  11 
Hun  (N.  Y.)  613. 

But  where  a  city  has  assumed  control  and 
management  of  a  sewer,  it  is  immaterial  by 
whom  the  same  was  originally  constructed, 
and  it  is  bound  to  use  reasonable  diligence  to 
keep  such  sewer  in  repair,  as  in  other  cases. 
Taylor  v.  Austin,  32  Minn.  247.  See  also 
Emery  v.  Lowell,  104  Mass.  13. 

Property  Owner  Guilty  of  Contributory  Negli- 
gence.—  A  city  is  not  liable  to  a  lot  owner  for 
damage  to  his  property,  caused  by  the  flood- 
ing of  his  premises  during  a  storm,  owing  to 
the  stoppage  of  a  drain,  where  the  lot  owner 
knew  of  the  danger  of  such  damage  and  gave 
no  notice  thereof,  and  made  no  effort  to  rem- 
edy the  defect.  Parker  v.  Laredo,  9  Tex.  Civ. 
App.  221. 

In  Barry  v.  Lowell,  8  Allen  (Mass.)  127,  it 
was  held  that  a  city  is  not  liable  for  damage 
caused  by  its  failure  to  keep  a  sewer  and  cess- 
pool in  repair,  in  consequence  of  which  the 
cellar  of  a  house  not  connected  by  a  drain  with 
the  sewer  was  flooded.  In  this  case  the  deci- 
sion was  based  upon  the  faci  that  since  the 
property  ov\  ncr  was  not  required  to  conform 
his  drainage  to  the  public  system,  and  had  not 
made  any  use  of  the  public  sewer,  he  had  a 
right  to  prevent  the  overflow  of  water  from  it 
on  his  own  land  by  erecting  obstructions  for 
that  purpose,  but  as  he  had  omitted  to  do  so, 
and  had  suffered  damage  in  consequence  of 
the  failure  of  the  city  to  keep  its  works  in 
repair,  he  could  maintain  no  action  therefor, 
because  none  was  provided  by  statute,  and 
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performance  thereof.1 

Notice  of  Defect  or  Obstruction.  —  The  corporation  is  bound  to  exercise  a  reason- 
able degree  oi  w  atchfulness  in  ascertaining  the  condition  of  its  sewers  from 
time  to  time,  and  where  a  sewer  becomes  dilapidated  or  obstructed  as  a 
natural  and  ordinary  result  of  its  use,  so  that  such  dilapidation  or  obstruction, 
ought  to  have  been  anticipated  and  could  have  been  guarded  against  by 
occasional  examinations  and  cleansings,  the  corporation  is  guilty  of  neglect  of 
duty  in  omitting  to  make  such  examinations  or  cleansings,  and  is  liable  for 
damage  resulting  from  such  neglect  of  duty,  irrespective  of  the  question  of 
actual  notice  of  the  defective  condition  of  the  sewer.*  But  where  there  is  no 
fault  in  the  construction  of  the  sewer,  the  corporation  is  not  ordinarily  liable 
for  damage  caused  by  an  obstruction  therein  not  placed  there  by  its  authority, 
until  after  actual  notice  of  such  obstruction,  or  until  by  reason  of  the  lapse  of 
time  actual  notice  may  be  presumed.3  But  the  corporation  is  liable  where 
the  obstruction  was  placed  in  the  sewer  by  its  authority  or  it  had  actual  or 
constructive  notice  of  its  existence.4 

The  Fact  that  the  Premises  Were  Not  Directly  Connected  with  the  Sewer  does  not  prevent 
a  recovery  against  the  corporation  for  damages  sustained  by  reason  of  the 
negligent  maintenance  of  the  sewer;  the  liability  of  the  corporation  to  the 
property  owner  does  not  depend  upon  the  assessment  of  his  estate  for  the  cost 
of  the  sewer,  but  upon  the  injury  done  to  him  by  the  nuisance.5 


because  he  might  have  prevented  the  injury 
by  the  use  of  lawful  means. 

Duty  of  Municipality  to  Abate  Nuisance.  ■ — 

Where  a  municipal  corporation  has  power  to 
abate  a  nuisance  in  the  form  of  a  defective 
sewer  which  is  injurious  to  the  health  and  en- 
dangers the  safety  or  impairs  the  convenience 
of  its  citizens,  it  is  liable  for  all  damages 
caused  by  its  failure  to  abate  such  nuisance. 
Chalkley  v.  Richmond,  88  Va.  402,  29  Am.  St. 
Rep.  730,  38  Am.  &  Eng.  Corp.  Cas.  228. 

1.  Negligence  in  Cleaning  and  Repairing 
Sewers.  —  Kranz  v.  Baltimore,  64  Md.  491; 
Chalkley  v.  Richmond,  88  Va.  402,  29  Am.  St. 
Rep.  730,  38  Am.  &  Eng.  Corp.  Cas.  228. 

2.  Duty  of  Municipality  to  Know  Condition  of 
Sewers.  —  The  duty  to  repair  is  not  performed 
by  waiting  to  be  notified  by  citizens  that  the 
sewers  are  obstructed  or  out  of  repair,  but  it 
involves  the  exercise  of  a  reasonable  degree 
of  watchfulness  in  ascertaining  their  condition 
from  time  to  time  and  preventing  them  from 
becoming  dilapidaied  or  obstructed.  Where 
the  obstruction  or  dilapidation  is  an  ordinary 
result  of  the  use  of  the  sewer,  which  ought  to 
be  anticipated  and  could  be  guarded  against 
by  occasional  examinations  and  cleansing,  the 
omission  to  make  such  examinations  and  to 
keep  the  sewer  clear  is  a  neglect  of  duty  which 
renders  the  city  liable.  McCarthy  v.  Syracuse, 
46  N.  Y.  194;  Barton  v.  Syracuse,  37  Barb. 
(N.  Y.)  292,  affirmed  N.  Y.  54;  Vanderslice 
v.  Philadelphia,  103  Pa.  St.  102. 

3.  Notice  of  Defective  Condition.  —  Knostman, 
etc.,  Furniture  Co.  v.  Davenport,  99  Iowa  589; 
Kranz  v.  Baltimore,  64  Md.  491;  Hitchins  v. 
Frostburg,  68  Md.  100,  6  Am.  St.  Rep.  422; 
Pottner  v.  Minneapolis,  41  Minn.  73;  Rovve  v. 
Portsmouth,  56  N.  H.  291,  22  Am.  Rep.  464. 
See  also  Baltimore  v.  Schnitker,  84  Md.  34. 

In  case  there  is  no  fault  in  the  construction 
of  the  sewer,  and  the  damage  is  caused  by  an 
obstruction  therein,  it  is  necessary  to  show 
neglect  to  remove  the  obstruction  after  notice 
of  its  existence,  or  some  omission  of  duty 


upon  the  part  of  the  municipal  officers  in  look- 
ing after  it  and  preventing  obstructions. 
Smith  v.  New  York,  66  N.  Y.  295. 

A  city  is  not  liable  for  damages  due  to  an 
obstruction  in  a  gutter,  where  it  had  no  notice, 
actual  or  implied,  of  the  obstruction,  and  was 
guilty  of  no  negligence.  Pottner  v.  Minne- 
apolis, 41  Minn.  73. 

Notice  Presumed  from  Lapse  of  Time. —  In  an 
action  arising  from  defects  in  construction,  or 
from  a  failure  to  keep  a  sewer  in  repair,  if  the 
sewer  has  been  out  of  repair  so  long  as  to 
charge  the  corporate  officers  with  notice,  proof 
of  notice  is  unnecessary.  Fort  Wayne  v. 
Coombs,  107  Ind.  75,  57  Am.  Rep.  82,  13  Am. 
&  Eng.  Corp.  Cas.  469;  Vanderslice  v.  Phila- 
delphia, 103  Pa.  St.  102.  See  Parker  v.  La- 
redo, 9  Tex.  Civ.  App.  221. 

4.  Where  Municipality  Has  Actual  or  Construc- 
tive Notice  of  Obstruction.  —  Nims  v.  Troy,  59 
N.  Y.  500;  Daggett  v.  Cohoes,  (Supreme  Ct.)  7 
N.  Y.  Supp.  882;  Kiesel  v.  Ogden  City,  8  Utah 
237.  And  see  the  cases  cited  supra,  in  note  1 
on  the  last  preceding  page,  and  in  note  I  on 
this  page. 

A  city  is  liable  for  any  changes  or  altera- 
tions made  by  the  city  or  its  authority,  or  with 
the  knowledge  of  the  city  officials,  by  means 
of  which  the  waters  are  obstructed  in  their 
passage  and  damage  ensues  to  others.  Nims 
v.  Troy,  59  N.  Y.  500. 

5.  Allen  v.  Boston,  159  Mass.  324,  38  Am. 
St.  Rep.  423. 

But  in  Maine  it  is  only  when  public  drains 
and  sewers  have  been  constructed  by  the  cor- 
poration, and  persons  have  paid  for  connecting 
therewith,  as  provided  by  Rev.  Stat.,  c.  16, 
§  9,  that  the  municipality  becomes  responsi- 
ble in  regard  to  maintaining  and  keeping  the 
same  in  repair.  Estes  v.  China,  56  Me.  407; 
Bulger  v.  Eden,  82  Me.  352,  33  Am.  <ffc  Eng. 
Corp.  Cas.  ro8.  But  when  these  conditions 
are  fulfilled  the  corporation  is  bound  to  main- 
tain and  keep  the  drains  in  repair  so  that  they 
will  afford  a  sufficient  flow  for  all  drainage  en- 
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(4)  Discharging  Sewage  —  (a)  Generally.  —  The  power  of  a  municipal  corpo- 
ration to  construct  and  maintain  public  sewers  carries  with  it  the  right  to  find 
an  outlet  for  their  contents,  without  which  such  power  would  be  a  nullity;1 
but  this  does  not  authorize  the  discharge  of  sewage  upon  private  property  so 
as  to  constitute  a  nuisance,  and  for  damages  so  caused  the  corporation  will  be 
liable* 


titled  to  pass  through  them,  and  is  liable  for 
an  overflow,  though  caused  by  an  extraordi- 
nary rain.    Blood  v.  Bangor,  66  Me.  154. 

1.  Coldwaterz-.  Tucker,  36  Mich.  474,  24  Am. 
Rep.  601. 

Outlet  Beyond  Corporate  Limits.- — A  munici- 
pal corporation  has  authority  to  extend  a 
sewer  beyond  the  corporate  limits  for  the  pur- 
pose of  obtaining  a  proper  outlet,  and  may 
acquire  land  for  that  purpose.  Shreve  v. 
Cicero,  129  111.  226;  Cochran  v.  Park  Ridge,  13S 
III.295;  May  wood  Co.  v.  May  wood,  140  111. 
216;  Callon  v.  Jacksonville,  147  111.  113. 

A  municipal  corporation  has  the  right,  un- 
less expressly  prohibited  by  its  charter,  in 
order  to  find  an  outlet  for  sewage,  to  make 
contracts  for  and  construct  works  beyond  the 
corporate  limits  for  the  discharge  of  sewage. 
Coldwater  v.  Tucker,  36  Mich.  474,  24  Am. 
Rep.  601. 

2.  Corporation  Liable  for  Discharge  of  Sewage 
on  Private  Property.  —  Reid  v.  Atlanta,  73  Ga. 
523;  Smith  v.  Atlanta,  75Ga.no;  Jacksonville 
■v.  Lambert,  62  111.  519;  Dierks  v.  Highway 
Com'rs,  142  111.  197;  Bloomington  v.  Murnin, 
36  111.  App.  647;  Bacon  v.  Boston,  154  Mass. 
100;  Stoddard  v.  Saratoga  Springs,  127  N.  Y. 
261,  38  Am.  &  Eng.  Corp.  Cas.  235;  Beach  v. 
Elmira,  22  Hun  (N.  Y.)  158;  Schriver  v.  Johns 
town,  71  Hun  (N.  Y.)  232;  Bolton  v.  New 
Rochelle,  84  Hun  (N.  Y.)  281;  Beach  v. 
Elmira,  (Supreme  Ct.)  11  N.  Y.  Supp.  913; 
Magee  v.  Brooklyn,  18  N.  Y.  App.  Div.  22. 
See  also  Kirkwood  v.  Cairns,  44  Mo.  App.  88. 

The  flooding  of  land  with  sewage  so  as  to 
create  a  nuisance  thereon  and  effectually  im- 
pair its  usefulness  is  a  taking  of  it  within  the 
purview  of  the  constitutional  inhibition  of  the 
taking  of  private  property  for  public  use  with 
out  compensation.  Winn  v.  Rutland,  52  Vt. 
481. 

Where  sewage  from  the  streets  of  a  munici- 
pal corporation  is  discharged  upon  private 
property  through  a  sewer  laid  upon  other 
private  property  and  used  by  the  corporation 
as  a  conduit  for  such  sewage,  and  is  the  only 
outlet  provided  for  such  discharge,  the  cor- 
poration is  liable  for  the  damages  thereby 
caused.  Stoddard  v.  Saratoga  Springs,  127 
N.  Y.  261,  38  Am.  &  Eng.  Corp.  Cas.  235. 

Discharging  Sewage  upon  Lands  in  Adjoining 
Town.  —  Where  a  city  lawfully  acquired  land 
in  an  adjoining  town  and  opened  ditches  there- 
on to  carry  off  the  city  drainage,  into  which 
ditches  the  sewage  was  discharged  and  car- 
ried over  the  town  lands  into  a  creek,  creat- 
ing a  nuisance  in  the  town  dangerous  to  the 
public  health,  it  was  held  that  an  action  was 
maintainable  by  the  board  of  health  of  the 
town  to  restrain  the  city  from  so  discharging 
sewage  and  to  have  such  discharge  adjudged 
to  be  a  nuisance.  Gould  v.  Rochester,  105  N. 
Y.  46,  19  Am.  &  Eng.  Corp.  Cas.  542. 

Pollution  of  Millpond.  —  Where  a  city,  with- 
out acquiring  any  right  to  do  so  by  eminent 
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domain,  constructed  a  sewer  which  discharged 
into  the  plaintiff's  millpond,  and  up  to  thirty 
years  afterwards  the  discharge  of  offensive 
matter  existed  only  to  a  very  small  extent,  if 
at  all,  but  from  that  time  it  steadily  increased, 
it  was  held  that  a  prescriptive  right  to  dis- 
charge offensive  matter  into  the  pond  had  not 
been  acquired,  and  that  the  plaintiff  was  en- 
titled to  an  injunction.  Middlesex  Co.  v. 
Lowell,  149  Mass.  509,  25  Am.  &  Eng.  Corp. 
Cas.  1S7.  See  also  Schriver  v.  Johnstown,  71 
Hun  (N.  Y.)  232. 

Discharge  into  Millrace.  —  A  city  may  be  pre- 
vented by  injunction  from  constructing  a 
drainage  ditch  that  will  discharge  into  an  arti- 
ficial race  supplying  a  mill  with  water,  so  as  to 
destroy  its  usefulness.  Columbus  v.  Hydraulic 
Woollen  Mills  Co.,  33  Ind.  435:  Merrimack 
River  Locks,  etc.,  v.  Lowell,  7  Gray  (Mass.)  223. 

Damage  to  Oyster  Beds.  —  Where  a  municipal 
corporation  authorized  to  construct'sewers  to 
take  and  discharge  sewage  into  tidewater 
collected  and  discharged  sewage  containing 
poisonous  matters  into  the  tidewater,  and  such 
sewage  was  carried  over  and  deposited  on  an 
oyster  bed  near  by,  so  as  to  ruin  the  oysters, 
it  was  held  that  the  city  was  liable.  Huffmire 
v.  Brooklyn,  22  N.  Y.  App.  Div.  406. 

Emission  of  Noxious  Gases.  —  Where,  in  an 
action  against  a  city  for  damages  resulting 
from  a  nuisance  alleged  to  have  been  caused 
by  the  negligent  construction  of  a  sewer,  it 
appeared  that  by  the  plan  adopted  by  the 
municipal  authorities  the  sewer  ran  past  the 
plaintiff's  premises  to  a  point  where  it  would 
find  a  proper  discharge,  but  was  actually  con- 
structed to  a  point  a  short  distance  above  the 
plaintiff's  premises,  and  then  a  wooden  trough 
or  chute  was  built  to  carry  off  its  cqntents,  in 
consequence  of  which  noxious  and  deadly 
gases  were  emitted  injuriously  affecting  the 
plaintiff's  premises,  it  was  held  that  the  omis- 
sion to  complete  the  sewer  was  not  a  mere  ex- 
ercise of  discretion,  but  a  neglect  of  duty,  for 
which  the  defendant  was  liable.  Hardy  v. 
Brooklyn,  90  N.  Y.  435,  43  Am.  Rep.  182. 

A  city  has  no  right  to  create  a  nuisance  by 
allowing  poisonous  gases  to  be  discharged 
through  manholes  in  a  sewer.  Atlanta  v. 
Warnock,  91  Ga.  210. 

Sewage  Turned  into  Surface  Drain.  —  A  munici- 
pal corporation  is  not  liable  for  damages 
caused  by  the  discharge  of  sewage  upon  pri- 
vate property  from  a  culvert  built  solely  to 
conduct  surface  water  and  into  which  the  sew- 
age had  been  turned  without  its  knowledge  or 
permission.  Noble  v.  St.  Albans,  56  Vt.  522. 
But  it  would  be  otherwise  where  such  sewage 
was  turned  into  the  culvert  with  the  authority 
of  the  corporation.  Champaign  v.  Forrester, 
29  111.  App.  117.  And  see  Demby  v.  Kingston, 
60  Hun  (X.  Y.)  294. 

Discharge  of  Sewage  by  Private  Person  under 
Unauthorized  License.  —  Where  a  city  without 
authority  to  do  so  grants  a  license  to  an  in- 
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(b)  Into  Natural  Stream.  —  A  municipal  corporation,  in  the  lawful  exercise  of 
its  power  to  construct  a  system  of  sewerage,  may  make  use  of  a  natural  stream 
for  the  purpose  of  discharging  sewers  into  it,  without  ordinarily  incurring  any 
liability  on  account  of  the  pollution  of  such  stream;  but  if  such  pollution  arises 
from  the  faulty  construction  or  unreasonable  use  of  the  sewers,  or  from  the 
negligence  of  the  corporation  in  the  management  of  them,  the  corporation  is 
liable.1  And  if  the  corporation,  in  the  absence  of  a  legal  right  to  do  so,  causes 
sewage  to  pollute  a  watercourse,  to  the  use  of  which  a  lower  riparian  proprie- 
tor is  entitled,  it  is  guilty  of  a  nuisance  and  liable  in  damages,  and  the  con- 
tinuance of  such  nuisance  may  be  enjoined.2 

(o)  Into  Navigable  Water.  —  A  municipal  corporation  having  the  right  to  con- 
struct sewers  and  drains  may  lawfully  so  construct  them  as  to  discharge  sewage 
into  the  sea  or  other  navigable  water.  But  this  right  does  not  include  the 
right  to  create  a  nuisance,  either  public  or  private.  If  the  sewers  or  drains  are 
so  built  or  managed  as  to  create  a  public  nuisance,  the  corporation  is  liable  to 
a  criminal  prosecution  ;  if  a  private  nuisance  is  created,  the  party  injured  may 
recover  damages  in  a  civil  action.3    Moreover,  an  individual  who  has  been 


dividual  to  lay  a  private  sewer  in  a  public  street 
or  to  discharge  filth  into  an  open  watercourse 
not  a  public  sewer,  one  who  thus  uses  such 
sewer  cannot  resist  proceedings  to  abate  or 
restrain  a  public  nuisance  so  caused  on  the 
ground  that  the  act  was  one  to  be  done  by 
public  authority.  Hutchinson  v.  Board  of 
Health,  39  N.  J.  Eq.  569,  8  Am.  &  Eng.  Corp. 
Cas.  345. 

Discharge  of  Sewage  through  Sewer  Constructed 
on  Private  Property  with  Owner's  Consent.  —  In 

Searing  v.  Saratoga  Springs,  39  Hun  (N.  Y.) 
307,  it  was  held  that  a  property  owner  could 
not  recover  damages  for  the  discharge  of  sew- 
age through  a  sewer  or  pipe  built  on  her  own 
land  by  the  corporation  with  her  knowledge 
and  consent,  if  not  at  her  request. 

1.  Eight  to  Use  Natural  Stream  as  Outlet  for 
Sewers.  —  Walker  v.  Aurora,  140  111.  402;  Mer- 
rifield  v.  Worcester,  no  Mass.  216,  14  Am. 
Rep.  592;  Morse  v.  Worcester,  139  Mass.  389. 

For  a  full  discussion  of  this  branch  of  the 
subject,  see  the  title  Watercourses. 

A  riparian  proprietor  cannot  recover  against 
a  city  for  the  pollution  of  a  stream  by  the  dis- 
charge of  sewage  so  far  as  the  drainage  is 
attributable  to  the  plan  of  sewage  adopted  by 
the  city,  but  he  can  recover  so  far  as  the  dam- 
age suffered  is  attributable  to  the  improper 
construction  or  unreasonable  use  of  the 
sewers,  or  to  the  negligence  or  other  fault  of 
the  city  in  their  care  and  management.  Mer- 
rifield  v.  Worcester,  no  Mass.  216,  14  Am. 
Rep.  592. 

When  the  legislature  authorizes  a  city  or! 
town  to  construct  sewers,  or  to  use  a  natural 
stream  as  a  sewer,  it  is  not  to  be  assumed  that 
it  intends  that  it  may  be  done  in  such  a  way 
as  to  create  a  nuisance,  unless  this  is  the  nec- 
essary result  of  the  powers  granted;  and  if  it 
is  practicable  to  do  the  work  authorized  with- 
out creating  a  nuisance,  it  is  to  be  presumed 
that  the  legislature  intended  it  should  be  so 
done.  This,  however,  does  not  imply  the 
duty  of  the  city  to  adopt  an  extensive  system 
of  purification  independent  of  the  construction 
of  the  sewers,  or  require  the  taking  for  that 
purpose  of  large  tracts  of  land  not  authorized 
bv  statute.  Morse  v.  Worcester,  139  Mass. 
389,  9  Am.  &  Eng.  Corp.  Cas.  642. 


A  city  may  connect  its  sewers  with  a  natural 
channel  for  the  flow  of  water  without  incur- 
ring any  liability  to  keep  such  channel  open  to 
its  mouth.    Munn  v.  Pittsburgh,  40  Pa.  St. 

364. 

2.  Municipality  Liable  for  Nuisance  Caused  by 
Pollution  of  Stream  by  Sewage.  —  Any. -Gen.  v. 
Leeds,  L.  R.  5  Ch.  583;  Morgan  v.  Danbury, 
67  Conn.  484;  Bloomington  v.  Costello,  65  111. 
App.  407;  Jacksonville  v.  Doan,  145  111.  23; 
Dwight  v.  Hayes,  150  111.  273;  Edmondson  v. 
Moberly,  98  Mo.  523,  28  Am.  &  Eng.  Corp. 
Cas.  345;  Chapman  v.  Rochester,  no  N.  Y. 
273,  6  Am.  St.  Rep.  366;  Moody  v.  Saratoga 
Springs,  17  N.  Y.  App.  Div.  207;  Stoddard  v, 
Saratoga  Springs,  (Supreme  Ct.)  4  N.  Y.  Supp. 
745,  affirmed  127  N.  Y.  261;  Chapman  v.  Roch- 
ester, no  N.  Y.  275,  6  Am.  St.  Rep.  366; 
Demby  v.  Kingston,  60  Hun  (N.  Y.)  294. 

A  riparian  owner  on  a  stream  into  which  a 
municipal  corporation  by  artificial  drainage 
discharges  sewers,  thus  polluting  it  and  ren- 
dering it  unfit  for  use,  is  entitled  to  recover 
damages,  and  to  an  injunction  against  the 
continuance  of  the  nuisance,  if  it  is  shown 
that  he  has  sustained  special  injury  to  his 
health  and  property  therefrom.  When  it  does 
not  appear  that  such  landowner  in  any  way 
encouraged  the  adoption  of  the  system  of 
drainage,  or  that  by  any  act  or  word  he  in- 
duced the  city  authorities  so  to  direct  the 
sewers  that  the  flow  from  them  would  reach 
his  premises,  he  is  not  estopped,  by  acquies- 
cence in  the  proceedings  of  the  city  in  de- 
vising and  carrying  out  the  system,  from 
maintaining  an  action  for  an  injunction. 
Chapman  v.  Rochester,  no  N.  Y.  273,  6  Am. 
St.  Rep.  366. 

The  Apprehended  Pollution  of  a  stream  by  a 
public  sewer  in  the  future,  but  of  which  there 
is  no  immediate  danger,  and  which  may  never 
occur,  affords  no  ground  for  an  injunction  to 
restrain  the  construction  or  operation  of  the 
sewer.  Hutchinson  t.  Delano,  46  Kan.  345, 
33  Am.  &  Eng.  Corp.  Cas.  87;  Newark  Aque- 
duct Board  v.  Passaic,  46  N.  J.  Eq.  552. 

3.  Discharge  into  Navigable  Water  Creating 
Nuisance — Remedies.  —  Richaidson  v.  Boston, 
iq  How.  (U.  S.)  263,  24  How.  (U.  S.)  188; 
Franklin  Wharf  Co.  v.  Portland,  67  Me.  46,  24 
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damaged  by  what  is  in  itself  a  public  nuisance  may  recover  in  a  civil  action  for 
any  special  injury  he  may  have  suffered,  although  in  such  case  he  could  not 
maintain  a  private  action  for  any  injury  which  he  suffers  in  common  with  the 
public.1 

(d)  Surface  Water.  —  With  respect  to  the  liability  of  a  municipal  corporation 
for  damages  to  private  property  caused  by  surface  water  in  various  ways,  the 
decisions  are  by  no  means  harmonious  or  reconcilable.8 

The  General  Doctrine  deducible  from  the  authorities  seems  to  be  that  surface 
water  is  to  be  regarded  as  a  common  enemy  which  every  proprietor  may  fight 
or  get  rid  of  as  best  he  may,  and  hence  where  private  property  is  damaged  by 
surface  water  as  the  result  of  the  action  of  the  corporation  in  grading  or  other- 
wise improving  its  streets,  in  the  exercise  of  its  lawful  authority,  and  where 
the  work  has  been  done  in  a  careful  and  proper  manner,  the  corporation  is  not 
liable  for  the  consequential  damages  from  surface  water  thus  resulting.3 


Am.  Rep.  i;  Haskell  v.  New  Bedford,  108 
Mass.  208;  Brayton  v.  Fall  River,  111  Mass. 
2i3,  18  Am.  Rep.  470.  See  also  Altwood  v. 
Bangor,  83  Me.  582. 

1.  Public  Nuisance — Special  Damage. —  Frank- 
lin Wharf  Co.  v.  Portland,  67  Me.  46.  24  Am. 
Rep.  1;  Brayton  v.  Fall  River,  113  Mass.  218, 
18  Am.  Rep.  470;  Constitution  Wharf  Co.  v. 
Boston,  156  Mass.  397;  Butchers'  Ice,  etc., 
Co.  v.  Philadelphia,  156  Pa.  St.  54;  Clark  v. 
Peckham,  10  R.  I.  35.  14  Am.  Rep.  654. 

2.  The  General  Principles  Governing  the  Liability 
of  Municipal  Corporations  for  Damages  Caused  by 
Surface  Water  are  well  stated  in  Pye  v.  Man- 
kato,  36  Minn.  373,  1  Am.  St.  Rep.  671.  In 
delivering  the  opinion  of  the  court,  Mitchell, 
J.,  said-  "  The  law  upon  the  subject  of  the 
liability  of  municipal  corporations  for  injuries 
to  private  property,  in  consequence  of  being 
overflowed  with  surface  water  caused  by  im- 
provements made  or  work  done  upon  streets, 
is  left  in  a  state  of  great  uncertainty  by  the 
adjudicated  cases,  among  which  there  is  much 
conflict.  It  is  impossible  to  reconcile  all  of 
the  cases  on  the  subject,  and  hence  we  will 
confine  ourselves  to  the  statement  of  certain 
principles,  which  we  think  are  settled  by  our 
own  decisions.    *    *  * 

"  First.  We  hold  that  a  municipal  corpora- 
tion is  liable  for  damages  caused  to  private 
property  by  grading  streets  when  a  private 
owner  of  the  soil  over  which  the  streets  are 
laid  would  be  liable  if  improving  it  for  his 
own  use.    *    *  * 

"Second.  We  do  not  admit  the  doctrine  of 
servitudes  of  the  civil  law,  but  have  adopted 
the  common-law  rule  that  surface  water  is  a 
common  enemy,  which  each  owner,  in  the  nec- 
essary and  proper  improvement  of  his  land, 
miy  get  rid  of  as  best  he  may,  subject,  how- 
ever, to  the  restriction  of  the  maxim  that  a 
man  must  so  use  his  own  as  not  unnecessarily 
to  injure  another;   *  *  *  and  consequently — 

"Third.  A  city  is  not  liable  for  consequen- 
tial injuries  to  adjoining  property,  resulting 
from  raising  the  grade  of  a  street,  although 
the  result  may  be  to  interfere  with  the  flow  of 
surface  water  and  cause  it  to  accumulate  on 
the  premises  of  another.    *    *  * 

"Fourth.  Neither  is  a  city  liable  for  wholly 
failing  to  provide  drainage  or  sewerage,  nor 
for  a  mere  error  of  judgment  as  to  the  plan 
of  drainage,  nor  for  the  insufficient  size  or 
capacity  of  drains  or  gutters  for  the  purpose 


intended,  at  least  if  the  adjoining  property  is 
not  in  any  worse  condition  than  if  no  gutters 
or  drains  whatever  had  been  constructed.  *  *  * 
"  Fifth.  But  a  city  will  be  liable  if  it  collects 
and  gathers  up  surface  water  by  artificial 
mean?,  such  as  sewers  and  drains,  and  casts  it 
upon  the  premises  of  another  in  increased  and 
injurious  quantities.  Such  an  act  amounts  to 
a  positive  trespass." 

See  also  supra,  this  section,  Failure  to  Pro- 
vide Sewers  or  Drains;  Inadequate  or  De feetive 
Sewers.  And  see  generally  the  title  Surface 
Waters. 

Drainage  of  Surface  Waters  on  Streets  —  Doc- 
trines of  Civil  and  Common  Law.  —  In  dealing 
with  the  subject  of  the  liability  of  a  munici- 
pal corporation  tor  damages  caused  to  properly 
owners  from  the  overflow  of  surface  water 
due  to  street  improvements,  etc.,  it  is  impor- 
tant to  bear  in  mind  the  different  rules  adopted 
by  those  states  which  follow  the  rule  of  the 
civil  law  concerning  surface  waters,  and  those 
which  follow  the  common  law.  The  conflict- 
ing decisions  of  the  several  states  may  be  thus 
to  some  extent  reconciled.  Under  the  rule  of 
the  civil  law  the  owner  of  the  higher  lands  has 
a  natural  easement  or  servitude  in  the,  lower 
lands  to  discharge  thereon  such  surface  waters 
as  naturally  drain  upon  them;  according  to 
the  common-law  rule,  no  such  natural  ease- 
ment or  servitude  exists,  and  the  lower  pro- 
prietor may  obstruct,  hinder,  or  repel  the 
natural  flow  of  surface  water  upon  his  land 
without  incurring  any  liability  to  contiguous 
owners  for  injuries  thereby  caused.  These 
doctrines  have  been  repeatedly  applied  to 
cases  involving  the  tights  of  municipal  cor- 
porations. For  a  general  discussion  of  the  law 
in  the  several  states,  see  the  title  Surface 
Waters. 

3.  Corporation  Not  Liable  for  Consequential 
Damages  from  Surface  Water  Resulting  from  Street 
Improvements  —  Connecti,  nt.  — Judge  v.  Mcri- 
den,  38  Conn.  90;  Bronson  v.  Wallingford,  54 
Conn.  513. 

Delaware.  —  Clark  v.  Wilmington,  5  Harr. 
(Del.)  243. 

District  of  Columbia.  —  Herring  v.  District  of 
Columbia,  3  Mackey  (D.  C.)  572,  7  Am.  & 
Eng.  Corp.  Cas.  497. 

Georgia.  —  Roll  v.  Augusta,  34  Ga.  326; 
Phinizy  v.  Augusta,  47  Ga.  260. 

Indiana.  —  Davis  p.  Crawfordsville,  119  Ind. 
1,  12  Am.  St.  Rep.  361. 
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Municipality  Liable  for  Damage  Due  to  Direct  Invasion  of  Property  by  Surface  Water.  —  But 

it  is  well  settled  that  the  corporate  authorities,  in  the  exercise  of  their  power 
to  construct  sewers  and  drains  and  to  grade  and  improve  streets,  have  no  right 
intentionally  to  divert  the  surface  water  and  to  discharge  it  by  artificial  means 
in  increased  quantities  or  in  new  and  destructive  currents  upon  the  lands  of 
others.  In  this  respect  a  municipal  corporation  stands  upon  the  same  footing 
as  a  private  individual,  and  incurs  the  same  liability.1    Such  an  invasion  of 


i.  —  Fre  urgz.'.  Davenport,  63  Iowa  119, 
50  Am.  Rep.  737;  Morris  v.  Council  Bluffs,  67 
Iowa  343,  56  Am.  Rep.  343;  Gilfeather  v. 
Council  Bluffs,  69  Iowa  310. 

Massachusetts.  —  Flagg  v.  Worcester,  13  Gray 
(Mass.)  601;  Stanchfield  v.  Newton,  142  Mass. 
110,  14  Am.  &  Eng.  Corp.  Cas.  423;  Collins  v. 
Waltham,  151  Mass.  196. 

Minnesota.  —  Lee  v.  Minneapolis,  22  Minn. 
13;  Alden  v.  Minneapolis,  24  Minn.  254. 

Missouri.  —  Imlerf.  Springfield,  55  Mo.  119, 
17  Am.  Rep.  645;  Foster  v.  St.  Louis,  71  Mo. 
157;  Stewart  v.  Clinton,  79  Mo.  603,  7  Am.  & 
Eng.  Corp.  Cas.  511;  Rychlicki  v.  St.  Louis, 
98  Mo.  497,  14  Am.  St.  Rep.  651. 

New  Jersey.  —  Field  v.  West  Orange  Tp.,  36 
N.  J.  Eq.  118,  37  N.  J.  Eq.  600;  Union  v. 
Durkes,  38  N.  J.  L.  21;  Soule  v.  Passaic, 
47  N.  J.  Eq.  28;  Miller  v.  Morristown,  47  N.  J. 
Eq.  62. 

New  York.  —  Kavanagh  v.  Brooklyn,  38 
Barb.  (N.  Y.)  232. 

Pennsylvania.  —  Allentown  v.  Kramer,  73 
Pa.  St.  406. 

Rhode  Island.  —  Wakefield  v.  Newell,  12  R.  I. 
75,  34  Am.  Rep.  598;  Smith  v.  Tripp,  13  R.  I. 
152. 

West  Virginia.  — Jordan  v.  Benwood,  42  W. 
Va.  312. 

Wisconsin.  —  Hoyt  v.  Hudson,  27  Wis.  656, 
9  Am.  Rep.  473;  Allen  v.  Chippewa  Falls,  52 
Wis.  433,  38  Am.  Rep.  748;  Waters  v.  Bay 
view,  61  Wis.  642,  7  Am.  &  Eng.  Corp.  Cas 
486;  Heth  v.  Fond  du  Lac,  63  Wis.  228,  7  Am 
&  Eng.  Corp.  Cas.  504;  Champion  v.  Crandon 
84  Wis.  405;  Schroederz/.  Baraboo,  93  Wis.  95 

1.  Municipality  Held  Liable  for  Damage  by  Dis 
charge  of  Surface  Water  —  United  States.  —  Arn 
v.  Kansas  City,  14  Fed.  Rep.  237. 

Alabama. — Troy  v.  Coleman,  58  Ala.  570; 
Eufaula  v.  Simons,  86  Ala.  515. 

California.  —  Stanford  v.  San  Francisco,  m 
Cal.  198;  Rudel  v.  Los  Angeles  County,  11S 
Cal.  281. 

Connecticut.  —  Danbury,  etc.,  R.  Co.  v.  Nor- 
walk,  37  Conn.  109. 

Georgia.  —  Maguire  v.  Carters ville,  76  Ga. 
84.    See  also  Phinizy  v.  Augusta,  47  Ga.  260. 

Illinois.  —  Nevins  v.  Peoria,  41  111.  502,  89 
Am.  Dec.  392;  Aurora  v.  Gillett,  56  111.  132; 
Aurora  v.  Reed,  57  111.  29,  11  Am.  Rep.  I; 
Dixon  v.  Baker,  65  111.  518,  16  Am.  Rep.  591; 
Bloomington  v.  Brokaw,  77  111.  194;  Elgin  v. 
Hoag,  25  111.  App.  650. 

Indiana.  —  Weis  v.  Madison,  75  Ind.  241,  39 
Am.  Rep.  135;  Evansville  v.  Decker,  84  Ind. 
325,  43  Am.  Rep.  86;  Crawfordsville  v.  Bond, 
96  Ind.  238,  7  Am.  &  Eng.  Corp.  Cas.  488; 
Rice  v.  Evansville,  108  Ind.  7,  58  Am.  Rep. 
22;  Davis  v.  Crawfordsville,  119  Ind.  I,  12 
Am.  St.  Rep.  361;  Monticello  v.  Fox,  3  Ind. 
App.  481,  citing  6  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  22. 
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Iowa.  —  Ross  v.  Clinton,  46  Iowa  606,  26 
Am.  Rep.  169. 

Kansas.  —  King  v.  Kansas  City,  58  Kan.  334. 

Massachusetts.  —  Manning  v.  Lowell,  130 
Mass.  21. 

Michigan.  —  Pennoyer  v.  Saginaw,  8  Mich. 
534;  Ashley  v.  Port  Huron,  35  Mich.  296,  24 
Am.  Rep.  552;  Defer  v.  Detroit,  67  Mich.  346; 
Rice  v.  Flint,  67  Mich.  401. 

Minnesota,  —  O'Brien  v.  St.  Paul,  18  Minn. 
176,  25  Minn.  331,  33  Am.  Rep.  470;  Kobs  v. 
Minneapolis,  22  Minn.  159;  McClure  v.  Red 
Wing,  28  Minn.  186;  Peters  v.  Fergus  Falls, 

35  Minn.  549;  Pye  v.  Mankato,  36  Minn.  373, 
I  Am.  St.  Rep.  671;  Tate  v.  St.  Paul,  56  Minn. 
527,  45  Am.  St.  Rep.  501. 

Missouri.  —  Rychlicki  v.  St.  Louis,  98  Mo. 
497,  14  Am.  St.  Rep.  651;  Carson  v.  Spring- 
field,  53  Mo.  App.  289. 

New  Jersey.  —  Field  v.  West  Orange  Tp.,  36 
N.  J.  Eq.  118,  37  N.  J.  Eq.  600;  Union  v. 
Durkes,  38  N.  J.  L.  21. 

New  York.  —  Byrnes  v.  Cohoes,  67  N.  Y. 
204;  Bastable  v.  Syracuse,  8  Hun  (N.  Y.)  587, 
affirmed  72  N.  Y.  64;  Noonan  v.  Albany,  79 
N.  Y.  470,  35  Am?  Rep.  540;  Seifert  v.  Brook- 
lyn, 101  N.  Y.  136,  54  Am.  Rep.  664;  Daggert 
v.  Cohoes,  (Supreme  Ct.)  7  N.  Y.  Supp.  882; 
Anchor  Brewing  Co.  v.  Dobbs  Ferry,  84  Hun 
(N.  Y.)  274;  McCarthy  v.  Far  Rockaway,  3  N. 
Y.  App.  Div.  379;  Carll  v.  Northport,  11  N.  Y. 
App.  Div.  120;  Bedell  v.  Sea  Cliff,  18  N.  Y. 
App.  Div.  261;  Clark  v.  Rochester,  43  Hun 
(N.  Y.)  271.  See  also  Gillett  v.  Kinderhook, 
77  Hun  (N.  Y.)  604. 

Ohio.  —  Rhodes  v.  Cleveland,  10  Ohio  159, 

36  Am.  Dec.  82. 

Pennsylvania.  —  Elliott  v.  Oil  City,  129  Pa. 
St.  570;  Torrey  v.  Scranton,  133  Pa.  St.  173; 
Bohan  v.  Avoca,  154  Pa.  St.  464;  Weir  v. 
Plymouth,  148  Pa.  St.  566. 

Rhode  Island.  —  Inman  v.  Tripp,  11  R.  I. 
520,  23  Am.  Rep.  520. 

Tennessee.  —  Burton  v.  Chattanooga,  7  Lea 
(Tenn.)  739. 

Texas.  —  Houston  v.  Bryan,  2  Tex.  Civ. 
App.  553;  Comanche  v.  Zettlermoyer,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  641. 

Vermont.  —  Winn  v.  Rutland,  52  Vt.  481. 

Virginia.  —  Smith  v.  Alexandria,  33  Gratt. 
(Va.)  208,  36  Am.  Rep.  788. 

West  Virginia.  —  Gillison  v.  Charleston,  16 
W.  Va.  282,  37  Am.  Rep.  763;  Jordan  v.  Ben- 
wood,  42  W.  Va.  312. 

Wisconsin.  —  Pettigrew  v.  Evansville,  25 
Wis.  223,  3  Am.  Rep.  50;  Smith  v.  Gould,  61 
Wis.  31,  5  Am.  &  Eng.  Corp.  Cas.  472;  Gilluly 
v.  Madison,  63  Wis.  518,  53  Am.  Rep.  299. 

Canada.  —  Northwood  v.  Raleigh  Tp.,  3  Ont. 
Rep.  347,  4  Am.  &  Eng.  Corp.  Cas.  437. 

But  see  Cumberland  v.  Willison,  50  Md. 
138. 

Doctrine  Illustrated  and  Applied.  —  Where  a 
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private  property  constitutes  an  appropriation  of  it  to  the  public  use,  and  the 
principle  exempting  municipal  corporations  from  liability  for  damages  occa- 
sioned by  the  exercise  of  their  discretionary  power  in  the  construction  of 
sewers  does  not  apply,  and  the  corporation  is  liable  for  the  damage  so  caused.1 


municipality  deliberately  enters  upon  a 
scheme  of  drainage  in  pursuance  of  which  it 
will  collect  water  from  a  large  area,  and  by 
artificial  means  cast  it  upon  private  property, 
through  which  such  lands  would  not  other- 
wise be  drained,  it  threatens  a  wrong,  the 
commission  of  which  equity  will  restrain  by 
injunction.  Soule  v.  Passaic,  47  N.  J.  Eq.  28; 
Miller  v.  Morristown,  47  N.  J.  Eq.  62.  That 
the  property  thus  threatened  is  already  law- 
fully subjected  to  a  considerable  burden  in 
the  drainage  of  other  lands,  is  no  justification 
for  such  additional  imposition.  Soule  v. 
Passaic,  47  N.  J.  Eq.  28. 

County  commissioners  of  highways,  in 
draining  a  public  road,  have  no  right  to  divert 
the  water  from  its  natural  course  and  turn  it 
upon  the  land  of  another;  in  such  case,  except 
when  they  proceed  under  the  right  of  eminent 
domain,  they  possess  the  same  rights  and  are 
governed  by  the  same  rules  as  adjoining  land- 
owners. Young  v.  Highway  Com'rs,  134  111. 
569,  41  Am.  &  Eng.  Corp.  Cas.  201. 

Where  surface  water  collects  in  a  highway 
by  a  natural  flow  from  adjoining  land,  the 
municipal  authorities  cannot  divert  it  by  con- 
ducting it  out  of  its  usual  course  along  the 
highway  into  another  highway,  and  discharg- 
ing it  thence  upon  other  land  of  the  person 
from  whose  land  it  originally  flowed.  Slack 
v.  Lawrence  Tp.,  (N.  J.  1890)  19  Atl.  Rep.  663. 

A  city  is  liable  for  damages  resulting  from 
the  flow  of  water  across  the  plaintiff's  prem- 
ises through  a  drain  placed  across  an  adjoining 
street,  whereby  the  flow  of  water  over  such 
premises  was  largely  increased,  thus  causing 
the  damages.  Elliott  v.  Oil  City,  129  Pa.  St. 
570. 

In  Field  v.  West  Orange  Tp.,  36  N.  J.  Eq. 
118,  37  N.  J.  Eq.  600,  a  town,  in  making  street 
improvements,  caused  the  surface  water  to  be 
collected  and  turned  into  gutters  or  drains, 
and  led  to  a  point  where  the  earth  was  low 
and  marshy.  It  was  then  discharged  on  pri- 
vate property,  so  that  a  dilch  constructed  by 
the  owner  of  land  adjoining  such  marsh  was 
rendered  inadequate  to  drain  his  land,  and  he 
was  damaged  by  the  accumulation  of  water 
thereon.    It  was  held  that  the  town  was  liable. 

Corporation  Not  Liable  for  Slight  Change  in 
Direction  or  Volume  of  Surface  Water.  —  A 
municipal  corporation  is  not  made  liable  by 
every  change  in  the  natural  surface  or  con- 
dition of  land,  made  in  the  improvement  of  a 
street,  which  increases  the  flow  of  surface 
water  on  adjacent  premises,  and  a  substantial 
change  in  the  direction  or  volume  of  the  water 
must  be  shown  to  have  resulted  from  the  acts 
of  the  corporation  in  order  to  render  it  liable. 
Rutherford  v.  Ilolley,  105  N.  Y.  632. 

A  municipal  corporation  is  not  liable  for 
damages  caused  by  surface  water  discharged 
from  a  street  culvert  into  a  ditch  on  the  plain- 
tiff's premises,  where  the  natural  flow  of  the 
water  was  on  his  land.  The  culvert  was  nec- 
essary and  well  constructed,  and  did  not  cause 
the  water  to  flow  in  increased  quantities,  and 


the  ditch  and  culvert  had  existed  for  many 
years.  Noble  v.  St.  Albans,  56  Vt.  522.  To 
the  same  effect,  see  Collins  v.  Waltham,  151 
Mass.  196;  St.  Paul,  etc.,  R.  Co.  v.  Duluth,  56 
Minn.  494,  45  Am.  St.  Rep.  491. 

Duty  of  Property  Owner  to  Fill  Up  His  Premises 
to  Grade.  —  It  has'  been  held  that  the  owner  of 
property  below  the  grade  of  the  streets  cannot 
recover  for  the' flooding  of  his  property  owing 
to  the  insufficiency  of  the  street  drains  where 
such  overflow  would  not  have  occurred  if  the 
land  had  been  filled  up  to  grade.  Simpson  v. 
Keokuk,  34  Iowa  568;  Van  Pelt  v.  Davenport, 
42  Iowa  308,  20  Am.  Rep.  622;  Freburg  v. 
Davenport.  63  Iowa  119,  50  Am.  Rep.  737; 
Morris  v.  Council  Bluffs,  67  Iowa  343,  56  Am. 
Rep.  343;  Gilfeather  v.  Council  Bluffs,  69 
Iowa  310;  Knostman,  etc.,  Furniture  Co.  v. 
Davenport,  99  Iowa  589.  See  also  Herring  v. 
District  of  Columbia,  3  Mackey  (D.  C.)  572. 
7  Am.  &  Eng.  Corp.  Cas.  497.  But  this  rule 
does  not  apply  where  the  corporation  has  been 
guilty  of  negligence.  Gilluly  v.  Madison,  63 
Wis.  518,  53  Am.  Rep.  299. 

Cost  of  Filling  Up  Lots.  —  In  Weir  v.  Ply- 
mouth, 148  Pa.  St.  566,  it  was  held  that  a 
property  owner  might  recover  the  cost  of  fill- 
ing up  his  lot  where  the  filling  up  was  made 
necessary  to  keep  out  the  water  precipitated 
thereon  by  a  public  ditch,  where  such  flooding 
was  continuous. 

1.  Municipality  Liable  for  Direct  Invasion  of 
Private  Property.  —  Tate  v.  St.  Paul,  56  Minn. 
527,  45  Am.  St.  Rep.  501. 

Where,  in  an  action  against  a  city  for  dam- 
ages caused  by  the  insufficiency  of  a  sewerage 
system,  it  appeared  that,  by  reason  of  the  in- 
capacity of  the  main  sewer  to  carry  off  the 
sewage  turned  into  it,  sewage  was  forced 
through  the  manhole  and  inundated  the  plain- 
tiff's premises,  to  his  damage,  ana  with 
knowledge  of  this  the  city  continued  to  attach 
lateral  sewers  to  this  main  sewer,  thereby  in- 
creasing the  injury  to  the  plaintiff's  property, 
and  the  defendant  invoked  the  principle  ex- 
empting corporations  from  liability  occasioned 
through  the  exercise  of  judicial  functions,  as 
a  defense  to  the  action,  the  city  was  neverthe- 
less held  liable.  Seifert  v.  Brooklyn,  101  N. 
Y.  136,  54  Am.  Rep.  664,  14  Am.  &  Eng.  Corp. 
Cas.  440.  In  so  holding,  Ruger,  C.  J.,  after 
reviewing  the  cases  referred  to  by  the  defend- 
ant, said:  "  We  *  *  *  find  no  warrant  in 
them  for  the  doctrine  that  a  municipal  cor- 
poration, in  the  exercise  of  its  discretionary  or 
judicial  power  of  determining  when,  where, 
and  how  to  make  improvements,  such  as 
streets,  sidewalks,  sewers,  etc.,  has  the  right 
to  do  so  upon  a  plan  which  substantially  in- 
volves the  appropriation  by  it  of  the  property 
of  a  citizen  to  the  public  use." 

A  municipal  corporation  is  liable  for  an  in- 
jury to  the  plaintiff's  house  resulting  from  the 
cutting  of  a  sewer  by  the  municipal  authorities 
in  such  a  manner  as  to  cause  the  collection  of 
large  quantities  of  water  which  otherwise 
would  not  have  flowed  there,  and  which  were 
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(5)  Damages  Caused  by  Construction  of  Seiners  —  (a)  To  Property.  —  A  munici- 
pal corpor.it ion  ordinarily  incurs  the  same  liability  as  an  individual  for  conse- 
quential injuries  to  property  resulting  from  the  construction  of  sewers  and 
drains. 1 

(b)  Personal  injuries.  —  A  municipal  corporation,  in  constructing  sewers  through 
its  streets,  is  bound  to  exercise  reasonable  and  ordinary  care  in  guarding 
against  accidents  to  persons  lawfully  using  the  streets  at  the  time,  and  is  liable 
for  injuries  resulting  from  its  negligence  in  this  respect;  and  the  fact  that  the 
work  is  done  through  a  contractor  does  not  exempt  the  corporation  from 
liability  in  such  case.*    So  also  the  corporation  is  liable  for  injuries  to  a 


thereby  thrown  upon  his  premises.  Ashley 
v.  Port  Huron,  35  Mich.  296,  24  Am.  Rep.  552. 
In  this  case,  after  a  full  examination  of  the 
authorities,  Cooley,  C.  J.,  said:  "  It  is  very 
manifest  from  this  reference  to  authorities  that 
they  recognize  in  municipal  corporations  no 
exemption  from  responsibility  where  the  in- 
jury an  individual  has  received  is  a  direct  in- 
jury accomplished  by  a  corporate  act  which  is 
in  the  nature  of  a  trespass  upon  him.  The 
right  of  an  individual  to  the  occupation  and  en- 
joyment of  his  premises  is  exclusive,  and  the 
public  authorities  have  no  more  liberty  to 
trespass  upon  it  than  has  a  private  individual. 
If  the  corporation  send  people  with  picks  and 
spades  to  cut  a  street  through  it  without  first 
acquiring  the  right  of  way,  it  is  liable  for  a 
tort;  but  it  is  no  more  liable  under  such  cir- 
cumstances than  it  is  when  it  pours  upon  his 
land  a  flood  of  water  by  a  public  sewer  so 
constructed  that  the  flooding  must  be  a  neces- 
sary result.  The  one  is  no  more  unj  ustifiable, 
and  no  more  an  actionable  wrong,  than  the 
other.  Each  is  a  trespass,  and  in  each  in- 
stance the  city  exceeds  its  lawful  jurisdiction. 
A  municipal  charier  never  gives  and  never 
could  give  authority  to  appropriate  the  free- 
hold of  a  citizen  without  compensation, 
whether  it  be  done  through  an  actual  taking 
of  it  for  streets  or  buildings,  or  by  flooding  it 
so  as  to  interfere  with  the  owner's  possession. 
His  property  right  is  appropriated  in  the  one 
case  as  much  as  in  the  other." 

1.  Municipal  Liability  for  Damage  to  Property 
from  Construction  of  Sewers.  — ■  Seymour  v.  Cum- 
mins, 119  Ind.  148;  Stock  v.  Boston,  149  Mass. 
410,  14  Am.  St.  Rep.  430,  25  Am.  &  Eng.  Corp. 
Cas.  143;  Plattsmouth  v.  Boeck,  (Neb.  1891) 
49  N.  W.  Rep.  167;  Gross  v.  Lampasas,  74 
Tex.  195. 

A  municipal  corporation  is  liable  like  an  in- 
dividual for  consequential  injury  arising  from 
its  acts  in  cutting  ditchss  and  watercourses, 
although  done  in  the  exercise  of  its  ordinary 
and  lawful  powers.  Rhodes  v.  Cleveland,  10 
Ohio  159,  36  Am.  Dec.  82. 

See,  as  to  the  liability  of  a  municipal  cor- 
poration for  damages  caused  by  the  discharge 
or  overflow  of  sewage  and  surface  water, 
supra,  this  section,  Liability  in  Particular  Cases 
Considered. 

If  in  building  a  sewer  a  city,  by  its  officers 
or  agents,  knowingly  permits  earth,  etc.,  to  be 
placed  unnecessarily  in  the  street,  or  to  re- 
main there  an  unreasonable  lenglh  of  time, 
so  as  to  obstruct  the  flow  of  water  in  the  gut- 
ters, it  is  guilty  of  maintaining  a  public 
nuisance,  and  is  liable  to  an  adjoining  prop- 
erty owner  for  damages  caused  by  the  over- 
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flow  of  his  premises.  Harpei  v.  Milwaukee, 
30  Wis.  365. 

Well  Made  Dry.  —  A  town  which  lawfully 
takes  land  and  constructs  a  common  sewer 
therein,  whereby  a  well  on  land  not  taken, 
and  not  adjoining  land  taken,  is  made  dry,  the 
well  being  fed  by  water  percolating  through 
the  soil,  is  liable  in  damages  to  the  owner  of 
the  land  in  which  the  well  is  situated.  Trow- 
bridge v.  Brookline,  144  Mass.  139,  16  Am.  & 
Eng.  Corp.  Cas.  558.  But  see  Elster  v. 
Springfield,  49  Ohio  St.  82. 

Settling  of  Soil.  —  Under  a  constitutional  pro- 
vision that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation, a  city  is  liable  for  injury  to  property 
caused  by  the  settling  of  soil  in  consequence 
of  the  construction  of  a  street  sewer,  though 
the  property  owner  made  no  attempt  to  pro- 
tect his  property.  Reardon  v.  San  Francisco, 
66  Cal.  492,  56  Am.  Rep.  109,  7  Am.  &  Eng. 
Corp.  Cas.  454. 

Emission  of  Bad  Odors.  —  A  city,  in  the  prog- 
ress of  constructing  its  sewerage,  is  not  re- 
sponsible for  a  depreciation  in  the  rental  value 
of  adjoining  premises  caused  by  bad  odors 
arising  from  a  sewer  in  course  of  construc- 
tion, unless  such  sewer  is  kept  open  for  an 
unreasonable  length  of  time.  Arn  v.  Kansas 
City,  14  Fed.  Rep.  236. 

Indefinite  Future  Damages.  —  A  court  of 
equity  will  not  enjoin  the  use  of  a  carefully 
planned  system  of  sewerage  merely  because, 
at  an  indefinite  future  time,  consequential 
damages  may  result  to  the  complainant. 
Morgan  v.  Binghamton,  102  N.  Y.  500,  13  Am. 
&  Eng.  Corp.  Cas.  481. 

No  Liability  Where  Work  Is  Done  with  Due 
Care.  —  Neither  a  city  nor  the  contractor  doing 
the  work  is  liable  for  damages  to  gaspipes 
belonging  to  a  gas  company  caused  bv  the 
construction  of  a  sewer  in  a  street,  where  the 
work  was  done  with  due  care.  Portsmouth 
Gaslight  Co.  v.  Shanahan,65  N.  H.  233.  But 
see  Plattsmouth  v.  Boeck,  (Neb.  1891)  49  N. 
W.  Rep.  107. 

2.  Liability  for  Personal  Injuries.  —  Hickey  v. 
Waltham,  159  Mass.  460;  Detroit  v.  Corey,  9 
Mich.  165,  80  Am.  Dec.  78;  Turner  v.  New- 
burgh,  109  N.  Y.  301,  4  Am.  St.  Rep.  453. 

A  city  is  liable  for  injuries  to  third  persons 
resulting  from  the  negligence  of  persons  em- 
ployed by  it  in  the  repair  of  public  sewers. 
Lloyd  v.  New  York,  5  N.  Y.  369. 

In  Chope  v.  Eureka,  78  Cal.  588,  12  Am.  St. 
Rep.  113,  25  Am-  &  Eng.  Corp.  Cas.  156,  it 
was  held  by  a  divided  court  that,  in  the  absence 
of  a  statutory  provision  subjecting  the  city  to 
liability,  an  action  cannot  be  maintained  for 
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workman  engaged  in  the  work  of  constructing  a  sewer,  when  such  injuries 
are  due  to  its  negligence.1  A  full  discussion  of  this  branch  of  the  subject 
will  be  found  elsewhere  in  this  work.2 

(6)  Measure  of  Damages  for  Injury  to  Property.  —  In  an  action  to  recover 
for  an  injury  to  property  in  consequence  of  the  construction,  maintenance,  or 
use  of  sewers,  the  measure  of  damages  is  the  loss  actually  sustained,  which  in 
the  case  of  a  permanent  injury  will  ordinarily  be  the  diminished  value  of  the 
property.3 

3.  Cost  of  Construction  and  Maintenance  —  a.  Generally.  —  The  construc- 
tion and  maintenance  of  a  system  of  public  sewers  is  an  object  of  public  utility 
which  may  be  provided  for  by  general  taxation  or  by  an  appropriation  of  the 
general  public  moneys.4  Sewers,  however,  are  productive  of  such  benefits  as 
to  justify  the  levying  of  local  assessments  upon  the  property  benefited  by 
them.5 

b.  ASSESSMENTS  —  (i)  Generally. —  The  means  most  commonly  adopted 
for  meeting  the  expense  of  constructing  and  maintaining  sewers  is  the  levying 
of  special  assessments  for  this  purpose  upon  the  property  specially  benefited 
by  the  work.6 

otherwise,  this  is  an  element  of  damages,  and 
the  testimony  of  the  landowner's  family 
physician  is  admissible  to  show  that  such 
overflow  has  a  tendency  to  create  sickness. 
Eufaula  v.  Simmons,  86  Ala.  515. 

4.  Kingman,  Petitioner,  153  Mass.  566; 
Philadelphia  v.  Tryon,  35  Pa.  St.  401.  See 
also  the  title  Taxation. 

5.  Keese  v.  Denver,  10  Colo.  112;  Hunger- 
ford  v.  Hartford,  39  Conn.  279;  Kingman, 
Petitioner,  153  Mass.  566;  People  v.  Brooklyn, 
23  Barb.  (N.  Y.)  166;  Philadelphia  v.  Tryon, 
35  Pa.  St.  401.  See  also  the  cases  cited  infra, 
this  section,  Assessments. 

6.  Sewerage  Assessments.  —  See  generally  as 
to  assessments  for  sewers  under  various  stat- 


damages  sustained  by  one  who  fell  into  a  sewer 
in  process  of  construction  which  was  negli- 
gently left  open  and  unguarded  by  the  officers 
of  the  corporation. 

City  Not  Liable  in  Case  of  Contributory  Negli- 
gence.—  A  city  is  not  liable  for  an  injury 
caused  by  falling  into  the  manhole  of  a  sewer 
left  open  and  unguarded,  where  the  person  in- 
jured was  guilty  of  contributory  negligence. 
Casey  v.  Maiden,  163  Mass.  507,  47  Am.  St. 
Rep.  473. 

1.  Liability  for  Injuries  to  Workmen.  —  Breen 
v.  Field.  157  Mass.  277,  159  Mass.  582;  Coan 
v.  Marlborough,  164  Mass.  206;  Norton  v. 
New  Bedford,  166  Mass.  48;  Donahoe  v.  Kan- 
sas City,  136  Mo.  657.  See  also  Ostrander  v. 
Lansing,  (Mich.  1897)  70  N.  W.  Rep.  332. 

2.  See  the  titles  Municipal  Corporations; 
Streets;  Negligence,  and  the  cross-references 
there  given. 

3.  Measure  of  Damages.  —  See  Phinizy  v.  Au- 
gusta, 47  Ga.  260;  Atlanta  v.  Word,  78  Ga. 
276;  Jacksonville  v.  Lambert,  62  111.  519; 
South  Bend  v.  Paxon,  67  Ind.  228;  Van  Pelt 
v.  Davenport,  42  Iowa  308,  20  Am.  Rep.  622; 
Maysville  v.  Stanton,  (Ky.  1890)  14  S.  W.  Rep. 
£75;  Plattsmouth  v.  Boeck,  (Neb.  1891)  49  N. 
W.  Rep.  167;  Nims  v.  Troy,  59  N.  Y.  500; 
Gillett  v.  Kinderhook,  77  Hun  (N.  Y.)  604; 
Vanderslice  v.  Philadelphia,  103  Pa.  St.  102; 
Nashville  v.  Comar,  88  Tenn.  415;  Nashville 
v  Sutherland,  94  Tenn.  356. 

In  an  action  against  a  city  for  damages  to 
property  caused  by  an  overflow  of  water  due 
to  a  defective  culvert,  the  measure  of  damages 
is  the  actual  injury  sustained  by  the  property 
at  the  time  of  its  occurrence.  Van  Pelt  v. 
Davenport,  42  Iowa  308,  20  Am.  Rep.  622. 

If  the  landowner  waives  the  question  of  per- 
manent injuries  to  his  premises,  the  proper 
measure  of  damages  for  an  overflow  caused 
by  the  discharge  of  surface  waters  is  the 
diminished  rental  of  the  premises  during  the 
years  through  which  the  overflow  continued. 
Eufaula  v.  Simmons,  86  Ala.  515. 

Damages  on  Account  of  Sickness.  —  If  the  over- 
flow of  premises  caused  by  the  discharge  of 
surface  waters  from  a  street  creates  sickness 
and  renders  the  premises  more  unhealthy  than 
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utes- 

California.  —  Emery  v.  Reed,  65  Cal.  351. 

Colorado.  —  Keese  v.  Denver,  10  Colo.  112; 
Pueblo  v.  Robinson,  12  Colo.  593,  28  Am.  & 
Eng.  Corp.  Cas.  320. 

Connecticut.  —  Cone  v.  Hartford,  28  Conn. 
363;  Hungerford  v.  Hartford,  39  Conn.  279; 
Ferguson  v.  Stamford,  60  Conn.  432. 

Delaware.  —  English  v.  Wilmington,  (Del. 
1&96)  37  Atl.  Rep.  158. 

Georgia.  —  Atlanta  v.  Gabbett,  93  Ga.  266. 

Illinois.  —  Walker  v.  Aurora,  140  111.  402; 
McChesney  v.  Hyde  Park,  151  111.  634; 
Springfield  v.  Sale,  127  111.  359;  Rich  v.  Chi- 
cago, 152  111.  18. 

Indiana.  —  Elkhart  v.  Wickwire,  121  Ind. 
331;  Ciawfordsvillc  Music  Hall  Assoc.  v. 
Clements,  12  Ind.  App.  464;  Kirkland  v. 
Board  of  Public  Works,  142  Ind.  123. 

Iowa.  —  Grimmell  v.  Des  Moines,  57  Iowa 
144- 

Louisiana.  —  Davis  v.  New  Orleans,  40  La. 
Ann.  806. 

Massachusetts.  —  In  this  state  sewers  are 
built  at  the  expense  of  the  city,  in  the  first  in- 
stance, and  a  portion  of  the  expense  may 
afterwards  be  collecied  from  the  persons  whose 
estates  are  benefited.  Rev.  Stat.,  c.  50,  £js  I- 
4,  11;  Dorey  v.  Boston,  146  Mass.  336,  22  Am. 
&  Eng.  Corp.  Cas.  353.  Sec  Patton  v.  Spring- 
field,  99  Mass.  627;  Bennett  v.  New  Bedford, 
110  Mas*.  433;  Butler  v.  Worcester,  112  Mass. 
541;  French  v.  Lowell,  117  Mass.  363;  Work- 
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(2)  Assessment  Must  Be  According  1 
milking  assessments  to  pay  the  cost  of 

man  r.  Worcester,  11S  Mass.  16S;  Brown  v. 
Fitchburg,  12S  Mass.  2S2;  Leominster  v.  Co- 
nant,  139  Mass.  3S4;  Collins  v.  Holyoke,  146 
Mass.  29S,  22  Am.  &  Eng.  Corp.  Cas.  33?; 
Kingman,  Petitioner,  153  Mass.  566. 

Michigan.  —  Warren  v.  Grand  Haven,  30 
Mich.  24;  Adams  v.  Bay  City,  78  Mich.  211. 

Missouri.  —  Heman  v.  Wolff,  33  Mo.  App. 
200;  Heman  v.  Handlan,  59  Mo.  App.  490. 

New  Jersey,  —  State  v.  Jersey  City,  29  N.  J. 
L.  449;  King  v.  Reed,  43  N.  J.  L.  1S6;  Morris 
v.  Bayonne,  53  N.  J.  L.  299;  Hoboken  Land, 
etc.,  Co.  v.  Marvin,  51  N.  J.  L.  285;  DeWitt  v. 
Elizabeth,  56  N.  J.  L.  119;  Central  New  Jersey 
Land,  etc.,  Co.  v.  Bayonne,  56  N.  J.  L.  297; 
Post  v.  Passaic,  56  N.  J.  L.  421. 

Mew  York.  —  Watertown  v.  Fairbanks,  65 
N.  Y.  588;  Roosevelt  Hospital  v.  New  York, 
S4  N.  Y.  108;  Matter  of  Merriam,  S4  N.  Y. 
596;  Matter  of  Kendall,  85  N.  Y.  302;  Matter 
of  Metropolitan  Gaslight  Co.,  85  N.  Y.  526; 
Mutual  L.  Ins.  Co.  v.  New  York,  144  N.  Y. 
494;  Mitchell  v.  Lane,  62  Hun  (N.  Y.)  253; 
Kinsella  v.  Auburn,  (Supreme  Ct.)  7  N.  Y. 
Supp.  317;  Hanson  v.  Town,  (Supreme  Ct.)  10 
N.  Y.  Supp.  150;  Marvin  v.  Town,  56  Hun  (N. 
Y.)  510;  J.  &  A.  McKechnie  Brewing  Co.  v. 
Canandaigua,  15  N.  Y.  App.  Div.  139;  McKee 
Land,  etc.,  Co.  v.  Swikehard,  23  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  21. 

Ohio.  —  Cincinnati  v.  Bickett,  26  Ohio  St. 
49;  Cincinnati  v.  Connor,  55  Ohio  St.  82;  To- 
ledo v.  Lake  Shore,  etc.,  R.  Co.,  4  Ohio  Cir. 
Ct.  Rep.  113. 

Pennsylvania.  —  Lipps  v.  Philadelphia,  38 
Pa.  St.  503;  Stroud  v.  Philadelphia,  61  Pa.  St. 
255;  Scranton  v.  Arnt,  148  Pa.  St.  210;  Scran- 
ton  City  v.  Barnes,  147  Pa.  St.  461. 

Rhode  Island.  —  Cleveland  v.  Tripp,  13  R.  I. 
50;  Bishop  v.  Tripp,  15  R.  I.466,  16  R.  I.  198, 
22  Am.  &  Eng.  Corp.  Cas.  347. 

Property  Assessable.  —  The  Property  of  the 
State  cannot  be  assessed  for  the  benefit  re- 
ceived from  the  construction  of  a  public  sewer, 
but  the  legislature  has  power  to  make  it  liable 
'to  such  an  assessment.  State  v.  Hartford,  50 
Conn.  89,  47  Am.  Rep.  622,  3  Am.  &  Eng. 
Corp.  Cas.  610. 

Congressional  Township  Lands,  Appropriated  to 
Support  Common  Schools,  are  not  liable  to 
assessment  for  the  cost  of  constructing  public 
ditches  under  Indiana  Rev.  Stat.,  §  4305,  al- 
though such  lands  may  be  benefited  to  an 
amount  equal  to  the  assessment.  Edgerton  v. 
Huntington  School  Tp.,  126  Ind.  261,  33  Am. 
&  Eng.  Corp.  Cas.  163. 

A  Charitable  Institution,  exempted  by  the  act 
creating  it  from  taxation,  may  be  assessed  for 
the  construction  of  sewers.  Roosevelt  Hospi- 
tal v.  New  York,  84  N.  Y.  108.  See  also  Erie 
v.  Y.  M.  C.  Assoc.,  151  Pa.  St.  168. 

Church  Property  may  be  assessed  for  the  con- 
struction of  a  sewer  in  front  of  it.  First 
Presb.  Church  v.  Fort  Wayne,  36  Ind.  338,  10 
Am.  Rep.  38;  Lockwood  v.  St.  Louis,  24  Mo. 
20;  Harrisburg  v.  St.  Paul's  Church,  5  Pa. 
Dist.  Rep.  351.  Compare  Erie  v.  First  Univer- 
salis! Church,  105  Pa.  St.  278. 

A  Cemetery  is  not  liable  to  assessment  for  the 


Benefit  —  (a)  Generally.  —  The  mode  of 
onstructing  and  maintaining  sewers  is 

cost  of  a  common  sewer.  Mt.  Auburn  Ceme- 
tery v.  Cambridge,  150  Mass.  12,  28  Am.  & 
Eng.  Corp.  Cas.  299. 

Agricultural  Society.  —  A  statute  exempting 
an  agricultural  society  from  taxation  does  not 
include  sewer  assessments.  Worcester  Agri- 
cultural Soc.  v.  Worcester,  116  Mass.  189. 

Railroad  Property  is  liable  to  sewer  assess- 
ments. Rich  v.  Chicago,  152  111.  18;  Chicago, 
etc.,  R.  Co.  v.  Joliet,  153  111.  649;  Paterson, 
etc.,  R.  Co.  v.  Passaic,  54  N.  J.  L.  340;  Phila- 
delphia v.  Philadelphia,  etc.,  R.  Co.,  38  W.  N. 
C.  (Pa.)  15,  I  Pa.  Super.  Ct.  Rep.  236;  Phila- 
delphia v.  North  Pennsylvania  R.  Co.,  38  W. 
N.  C.  (Pa.)  22,  1  Pa.  Super.  Ct.  Rep.  254; 
Philadelphia  v.  Philadelphia,  etc.,  R.  Co.,  16 
Pa.  Co.  Ct.  Rep.  624,  4  Pa.  Dist.  Rep.  453. 

Assessments  in  Particular  Cases  —  For  New 
Sewer.  —  Under  a  city  charter  authorizing  an 
assessment  for  the  cost  of  new  sewers  a  sewer 
laid  to  replace  one  that  had  become  inadequate 
is  a  new  sewer  for  which  an  assessment  may 
be  levied.  Denise  v.  Fairport,  11  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  199. 

For  Private  Sewer  Purchased  by  City.  — 
Under  Massachusetts  Pub.  Stat.,  c.  50,  §  7, 
where  a  city  lays  out  a  private  way  as  a  street 
and  purchases  a  private  sewer  therein  as  a 
part  of  its  general  sewerage  system,  an  assess- 
ment may  be  levied  upon  the  abutting  lot  own- 
ers for  the  cost  of  such  sewer.  Slocum  v. 
Brookline,  163  Mass.  23. 

For  Diversion  of  Natural  Stream.  —  Where  a 
city  was  authorized  by  its  charter  to  construct 
sewers  and  to  levy  assessments  therefor  upon 
the  property  to  be  benefited  thereby,  it  was 
held  that  this  would  not  authorize  the  levy  of 
an  assessment  to  defray  the  expense  of  divert- 
ing a  stream  from  its  natural  course  into  a 
sewer,  undertaken  as  an  independent  enter- 
prise, and  not  as  a  part  of  a  system  of  public 
drainage;  yet  if  in  the  judgment  of  the  mu- 
nicipal authorities  the  proper  drainage  of  the 
city  requires  that  a  small  stream  running 
through  the  city  should  be  diverted  from  its 
natural  course  and  carried  off  into  a  sewer, 
and  if,  confining  themselves  to  this  one  con- 
trolling purpose  of  public  drainage,  they  con- 
struct a  public  sewer  of  sufficient  capacity  to 
carry  off  both  surface  water  and  the  waters  of 
the  stream,  this  will  be  within  the  legitimate 
exercise  of  the  authority  to  construct  sewers; 
and  if  the  property  relieved  by  the  sewer  of  the 
waters  of  the  stream  thereby  receives  greater 
benefits  than  adjacent  property  which  was  re- 
lieved only  of  ordinary  surface  water,  the 
assessment  against  it  may  be  correspondingly 
greater.  Sherwood  v.  Duluth,  40  Minn.  22. 
See  Murphy  v.  Wilmington,  6  Houst.  (Del.)  108. 

For  Excavating  Rock.  —  Where  a  large 
amount  of  rock  has  been  excavated  in  the 
course  of  a  sewer  the  extra  cost  of  such  exca- 
vation should  not  be  considered  as  a  part  of 
the  expense  to  be  assessed  upon  property  situ- 
ate between  the  rock  and  the  outlet  of  the 
sewer.    Vreeland  v.  Bayonne,  58  N.  J.  L.  126. 

For  Operating  Expenses.  —  Authority  given 
to  municipal  authorities  to  construct  and  main- 
tain drains  and  pumping  works  for  drainage 
|.  Volume  X. 


Sewers. 


DRAINS  AND  SEWERS. 


Cost  of  Construction,  etc. 


not  entirely  uniform,  but  the  general 
such  assessments  should  be  laid  only 

purposes  does  not  authorize  them  to  levy  an 
assessment  for  operating  expenses,  operation 
being  different  from  maintenance.  McChes- 
ney  v.  Hyde  Park,  151  111.  634. 

A  Change  in  the  Course  of  a  Sewer  in  order  to 
secure  a  better  outlet,  made  after  the  levy  of 
an  assessment  to  pay  for  the  sewer,  does 
not  invalidate  such  assessment,  although  the 
sewer  is  thereby  made  to  run  partly  through 
another  town.  Shreve  v.  Cicero,  129  111.  226, 
28  Am.  S:  Eng.  Corp.  Cas.  307. 

The  Fact  that  a  Sewer  Was  Built  on  Private 
Property  is  no  defense  to  a  tax  bill  for  its  con- 
struction where  the  landowner  consented  to  its 
construction  on  his  property.  St.  Joseph  v. 
Landis,  54  Mo.  App.  315. 

Eeassessment.  —  Lands  which  have  been  once 
assessed  for  the  construciion  of  a  sewer  may 
be  further  assessed  for  the  benefit  conferred 
by  its  extension.  Green  v.  Hotaling,  44  N.  J. 
L.  347;  State  v.  Jersey  City,  29  N.  J.  L.  449. 

So  also  property  may  be  reassessed  for  the 
construction  of  a  new  sewer  to  replace  one 
which  has  become  defective.  McKevitt  v. 
Hoboken,  45  N.  J.  L.  482. 

But  where  a  sewer  was  built  at  the  expense 
of  the  abutting  property,  and  afterwards 
reconstructed,  it  was  held  that  the  expense  of 
such  reconstruction  could  not  be  assessed  on 
the  abutting  property,  but  must  be  provided 
for  by  general  taxation,  since  the  sewer  after 
its  original  construction  became  part  of  the 
general  system  for  the  convenience  and  health 
of  the  inhabitants.  Erie  v.  Russell,  148  Pa. 
St.  384. 

Double  Assessment.  —  Where  a  property  owner 
has  paid  one  tax  for  a  sewer  in  front  of  his 
property,  he  cannot  be  compelled  to  pay  a  sec- 
ond tax  for  a  sewer  parallel  therewith  in  the 
same  street.  Philadelphia  v.  Potter,  5  Pa.  Co. 
Ct.  Rep.  324;  Philadelphia  v.  Verner,  20 
Phila.  (Pa.)  292,  47  Leg.  Int.  (Pa.)  166. 

Assessment  Limited  to  Cost  of  Sewer.  —  While 
the  measure  of  the  assessment  is  the  amount 
of  benefit,  yet  it  is  limited  to  the  cost  of  the 
improvement.  Thus  where  a  city  took  the 
aggregate  cost  of  the  sewers  for  an  entire  dis- 
trict and  apportioned  it  among  the  lots  accord- 
ing to  their  frontage,  it  was  held  that  an 
objection  that  the  properties  in  front  of  which 
the  smaller  sewers  were  laid  were  assessed 
with  more  than  their  cost,  and  that  they  thus 
had  to  pay  in  part  the  cost  of  other  sewers  from 
which  they  derived  no  benefit,  must  prevail. 
Witman  v.  Reading,  169  Pa.  St.  375.  In  this 
case  Mitchell,  J.,  said:  "  It  may  be  said  with 
some  plausibility  that  while  by  the  system 
pursued  in  this  case  the  small  sewer  fronts 
pay  more  than  the  actual  cost  of  such  sewers, 
yet  thev  get  the  advantage  of  the  outlet  into 
the  larger  ones,  and  therefore  do  not  pay  more 
than  for  the  benefit  received.  If  each  local 
sewer  had  to  be  extended  to  the  point  of  final 
discharge  its  length  and  cost  would  be  greatly 
increased.  If,  instead  of  being  thus  extended, 
it  gets  its  outlet  through  the  medium  of  an- 
other sewer,  there  is  a  certain  fairness  in 
assessing  the  properties  with  a  part  of  the  cost 
of  that  other  sewer,  and  it  is  argued  that  such 


rule  seems  to  be  well  established  that 
upon  property  benefited1  by  the  sewer 

part  may  be  reasonably  included  in  the  cost  of 
the  small  sewer.  This  argument,  however,  is 
open  to  the  serious  objection  that  it  presents 
no  principle  on  which  the  limitations  of  such 
charges  can  be  fixed.  The  main  sewer  into 
which  any  particular  branch  shall  empty  is 
not  located  or  its  size  determined  by  the  needs 
or  convenience  of  that  branch  alone  or  even 
chiefly,  but  by  the  requirements  of  the  whole 
district.  This.includes,  or  may  include,  many 
branches,  of  different  situations  and  very  va- 
rious cost.  *  *  *  A  ratio  of  cost  made  up 
of  the  average  of  these  is  not  an  accurate 
measure  of  any  one  of  them.  It  is  held  in 
Park  Ave.  Sewers,  169  Pa.  St.  433,  that  no 
properties  can  be  assessed  for  the  cost  of  a 
sewer,  except  those  that  abut  on  the  line  of  it. 
We  are  of  opinion  that  the  mode  of  ascertain- 
ing the  rate  of  cost  in  the  present  case  is  in 
conflict  with  that  principle,  and  therefore  can- 
not be  sustained."  See  also  Ayer  v.  Somer- 
ville,  143  Mass.  585. 

But  where  a  town  laid  out  and  built  a  sewer 
in  the  street  on  which  the  defendant's  prop- 
erty was  situated,  and  subsequently,  but 
before  any  assessment  was  laid,  adopted  a  gen- 
eral system  of  sewerage,  and  the  expense  of 
the  sewer  first  constructed  was  included  in  the 
cost  of  the  general  system,  which  increased 
the  defendant's  assessment  beyond  his  pro- 
portional share  of  the  cost  of  the  first  sewer,  it 
was  held  that  the  action  of  the  town  was  law- 
ful, no  assessment  having  been  laid  for  the 
particular  sewer  at  the  time  of  adopting  the 
general  system.  Leominster  v.  Conant,  139 
Mass.  384,  9  Am.  &:  Eng.  Corp.  Cas.  390. 

Any  Excess  of  Assessment  collected  over  the 
cost  of  a  sewer  for  which  the  assessment  was 
made  must  be  held  ratably  for  the  assessed 
abutters,  and  cannot  be  used  for  other  munici- 
pal purposes.    Cleveland  v.  Tripp,  13  R.  I.  50. 

Property  Owner  Put  to  Expense.  —  An, injunc- 
tion will  not  lie  to  restrain  the  collection  of  a 
special  tax  for  the  construction  of  a  sewer 
upon  the  ground  that  the  sewer  was  laid  above 
the  established  grade  of  the  street  so  as  to 
oblige  the  plaintiff  to  incur  considerable  ex- 
pense in  filling  in  his  lots.  Robinson  v.  Mil- 
waukee, 61  Wis.  585,  7  Am.  8i  Eng.  Corp.  Cas. 
541. 

1.  Assessment  Confined  to  Property  Benefited. 

—  Atlanta  v.  Gabbett,  93  Ga.  266;  Atchison  v. 
Price,  45  Kan.  296,  33  Am.  &  Eng.  Corp.  Cas. 
130;  Boyden  v.  Brattlcboro,  65  Vt.  504.  And 
see  cases  cited  in  notes  immediately  following. 

The  whole  expense  of  the  construction  of 
sewers,  including  the  engineering  and  super- 
vision, is  to  be  borne  by  the  property  specially 
benefited.  Atchison  v.  Price,  45  Kan.  296,  33 
Am.  &  Eng.  Corp.  Cas.  130. 

The  charter  of  a  city  drainage  company 
which  levied  a  tax  only  upon  the  owners  of 
the  land  drained  for  an  improvement  intended 
for  the  benefit  of  the  whole  city,  and  so  de- 
clared in  the  preamble,  was  held  in  that  re- 
spect unconstitutional.  ///  re  New  Orleans 
Draining  Co.,  11  La.  Ann.  338. 

A  mere  strip  of  land  lying  between  a  sewer 
and  the  next  proprietor's  tract,  too  narrow 
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in  question,  and  then  only  in  proportion  to  the  special  benefit  received,  and 
that  only  assessments  so  made  are  valid.1 

Nature  of  Benefit.  —  The  benefit  that  will  justify  a  sewerage  assessment  must 
he  a  present  appreciable  benefit;  thus  lands  which  can  be  drained  by  a  sewer 
only  after  connecting  laterals  are  built  cannot  be  assessed  for  the  cost  of  such 
sewer  until  such  laterals  are  built.3  But  it  is  not  necessary  that  the  benefit 
should  be  derived  from  a  present  actual  use  of  the  sewer;  it  is  sufficient  if  the 
u^c  he  prospective  or  available;  thus  an  assessment  may  be  levied  on  a  vacant 
lot  on  account  of  its  increased  value  for  improvement  or  sale  by  reason  of  the 
construction  of  a  sewer.3 


for  any  use  in  which  local  sewerage  would  be 
needed  or  available,  is  not  assessable  for  the 
cost  of  a  sewer.  Atlanta  v.  Gabbett,  93  Ga. 
266. 

A  landowner  cannot  be  assessed  towards  the 
expense  of  making  changes  in  a  sewer  already 
laid,  which  expenses  are  rendered  necessary 
solely  by  reason  of  the  fact  that  a  new  sewer, 
from  which  he  will  receive  no  benefit,  is  to  be 
connected  with  it.  Boyden  v.  Brattleboro,  65 
Vt.  504. 

Lateral  Sewer  —  Corner  Lot.  —  A  lateral  sewer 
benefits  the  owners  of  lots  facing  the  street 
through  which  it  runs  both  by  draining  the 
street  on  which  the  lots  face  and  by  the  privi- 
lege of  pipe  connections  therewith,  and  hence 
a  corner  lot  may  be  assessed  for  such  sewer. 
People  v.  Adams,  (Brooklyn  City  Ct.)  18  N. 
Y.  Supp.  443.  See  also  Byran  v.  Foley,  17 
Ind.  App.  629. 

Lands  Not  on  the  Line  of  the  Sewer.  —  Lands 
benefited  by  the  construction  of  a  sewer  may 
be  assessed  although  they  are  not  in  the  line 
of  the  sewer  or  of  the  street  through  which  the 
sewer  is  built.  The  question  is  whether  or 
not  the  property  will  be  or  is  specially  bene- 
fited. State  v.  Jersey  City,  41  N.  J.  L.  490; 
Goodrich  v.  Minonk,  62  111.  121;  Rich  v.  Chi- 
cago, 152  111.  18. 

Lots  separated  from  the  sewer  by  interven- 
ing property  of  other  persons,  and  drained  by 
a  natural  stream  which,  after  running  through 
other  lands,  flows  into  the  sewer,  are  not  so 
connected  with  it  as  to  receive  any  assessable 
benefit  from  it.  King  v.  Reed,  43  N.  J.  L. 
187;  People  v.  Brooklyn,  23  Barb.  (N.  Y.)  166. 

Under  a  statute  providing  that  property 
shall  be  "  equitably  and  ratably  assessed  "  for 
the  construction  of  a  sewer,  and  not  requiring 
that  estates  shall  be  assessed  according  to  the 
benefit  received,  an  assessment  on  property 
according  to  value,  although  not  actually 
drained  by  the  sewer  and  at  a  considerable 
distance  therefrom,  was  upheld.  Springfield 
v.  Gay,  12  Allen  (Mass.)  612. 

Under  the  Pennsylvania  Act  of  1891  the  cost 
of  constructing  a  sewer  can  be  assessed  only 
upon  the  property  abutting  upon  the  line  of 
the  improvement.  Park  Ave.  Sewers,  169  Pa. 
St.  433;  Witman  v.  Reading,  169  Pa.  St.  375. 

Classification  of  Benefits.  —  As  a  convenient 
method  of  equitably  adjusting  assessments  for 
the  construction  of  a  common  sewer,  a  city 
board  may  divide  the  assessments  into  three 
classes  —  direct  benefit,  remote  benefit,  and 
more  remote  benefit.  Collins  v.  Holyoke,  146 
Mass.  298,  22  Am.  &  Eng.  Corp.  Cas.  333. 
See  also  McKee  Land,  etc.,  Co.  v.  Swikehard, 
23  Misc.  Rep.  (N.  Y.  Supreme  Ct  )  21. 


Property  Owner  Estopped  to  Deny  Benefit.  —  In 

Indiana,  after  a  sewer  has  been  constructed 
and  an  assessment  levied  therefor,  a  property 
owner  cannot  defend  in  an  action  to  enforce 
the  assessment  on  the  ground  that  his  property 
was  not  benefited,  since  by  Horner's  Rev.  Stat. 
1896,  §  6898,  he  is  permitted  to  remonstrate 
against  the  improvement,  and  if  he  fails  to  do 
so  within  the  time  limited  he  is  bound  by  the 
decision  of  the  board  of  public  works.  Byram 
v.  Foley,  17  Ind.  App.  629. 

1.  Assessment  Must  Be  According  to  Benefit  Re- 
ceived.—  Clapp  v.  Hartford,  35  Conn.  66; 
Springfield  v.  Sale,  127  111.  359;  Giltnore  v. 
Hentig,  33  Kan.  167,  7  Am.  &  Eng.  Corp.  Cas. 
175;  Atchison  v.  Price,  45  Kan.  296,  33  Am.  & 
Eng.  Corp.  Cas.  130;  Wright  v.  Boston,  9 
Cush.  (Mass.)  233;  King  v.  Reed,  43  N.  J.  L. 
186;  Schlapfer  v.  Union,  53  N.  J.  L.  67;  Park 
Ave.  Sewers,  169  Pa.  St.  433.  See  also  Fergu- 
son v.  Stamford,  60  Conn.  432,  37  Am.  v.  Eng. 
Corp.  Cas.  321. 

Where  sewers  are  constructed  under  author- 
ity of  a  city,  and  afterwards  special  taxes  are 
levied  upon  the  adjacent  property  owners  to 
pay  for  the  same,  only  those  individuals  who 
can  use  such  sewers  should  be  taxed  specially 
to  pay  for  their  construction  or  maintenance, 
and  each  should  be  taxed  specially  only  for  the 
amount  of  the  special  benefits  which  the 
sewers  might  confer  upon  him,  and  precisely 
in  proportion  to  the  benefits  which  he  might 
individually  receive.  Gilmore  v.  Hentig,  33 
Kan.  156,  7  Am.  &  Eng.  Corp.  Cas.  175. 

2.  Benefit  Must  Be  Present.  —  Ti  tie  Guarantee, 
■  etc.,  Co.  v.  Chicago,  162  111.  505;   State  v. 

Elizabeth,  37  N.  J.  L.  330;  State  v.  Elizabeth, 
40  N.  J.  L.  274;  King  v.  Reed,  43  N.  J.  L.  186; 
McKevitt  v.  Hoboken,  45  N.  J.  L.  482;  Morris 
v.  Bayonne,  53  N.  J.  L.  299;  DeWitt  v.  Eliza- 
beth, 56  N.  J.  L.  119;  Vreeland  v.  Bayonne, 
58  N.  J.  L.  126. 

Farming  lands  situated  within  the  city 
limits,  but  drained  only  by  surface  drainage, 
cannot  be  assessed  for  an  underground  sewer 
several  miles  away,  where  no  provision  is 
made  for  rendering  the  sewer  available  for  the 
purpose  of  draining  such  lands.  Edwards  v. 
Chicago,  140  111.  440. 

Sewer  Without  Outlet.  —  The  case  of  Harney 
v.  Benson,  113  Cal.  314,  is  not  in  accord  with 
the  doctrine  laid  down  in  the  text.  It  was 
there  held  that  the  fact  that  the  authorities 
exercised  their  discretionary  power  in  the 
construction  of  a  sewer  unwisely,  so  that  the 
sewer  was  incapable  of  being  used  on  account 
of  not  having  an  outlet,  was  no  defense  to  an 
assessment  for  the  cost  of  construction. 

3.  Vacant  Lots  Assessable.  —  Clapp  v.  Hart- 
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Property  Already  Drained  by  Private  Sewers.  —  Property  along  the  line  of  a  public 
sewer  and  deriving  benefit  therefrom  will  not  be  relieved  from  bearing  its  pro- 
portionate share  of  the  cost  of  such  sewer  by  reason  of  the  fact  that  the  owner 
thereof  had  previously,  with  the  consent  of  the  municipality,  constructed  pri- 
vate sewers  for  the  purpose  of  draining  such  property.1 

Cost  Exceeding  Special  Benefit.  —  In  some  cases  under  the  laws  authorizing  the 
construction  of  sewers  it  is  provided  that  if  a  sufficient  sum  to  make  the 
improvement  is  not  raised  by  assessing  each  lot  according  to  the  special  benefit 
received  by  it,  the  residue  shall  be  paid  out  of  the  general  funds  of  the 
municipality.2 

Assessments  under  the  General  Taxing  Power.  —  Where  an  assessment  for  the  con- 
struction of  a  sewer  is  laid  as  a  tax  under  general  laws,  such  taxation  is  pre- 
sumed to  be  for  the  benefit,  directly  or  indirectly,  of  the  taxpayer  or  his 
property,  and  the  question  of  actual  benefit  is  incompetent.3 

(b)  Assessment  According  to  Area.  —  An  assessment  of  the  cost  of  construction 
of  a  sewer  against  each  piece  of  property  in  the  district  to  be  drained,  in  the 
proportion  which  its  area  bears  to  the  total  area  of  the  district,  and  not  in 
proportion  to  its  value,  is  not  unconstitutional  where  all  the  property  affected 
stands  in  equal  need  of  drainage,  and  assessments  made  according  to  this 
system  have  been  frequently  sustained.4    But  an  assessment  levied  according 


ford,  35  Conn.  66;  Downer  v.  Boston,  7  Cush. 
(Mass.)  277;  Wright  v.  Boston,  9  Cush.  (Mass.) 
233;  McKee  Land,  etc.,  Co.  v.  Swikehard,  23 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  21.  See  also 
Bishop  v.  Tripp,  15  R.  I.  466. 

Unplatted  land  within  a  city  used  only  for 
farming  purposes  may  be  assessed  for  the  con- 
struction of  a  sewer  where  the  value  of  the 
land  consists  chiefly  in  its  adaptability  for 
suburban  residences,  and  the  sewer  will 
enhance  such  value,  although  it  will  not  im- 
prove the  land  for  farming  purposes.  Leitch 
v.  La  Grange,  138  111.  291. 

1.  Property  Drained  by  Private  Sewers  Not  Ex- 
empt from  Assessment.  —  Sargent  v.  New  Haven, 
62  Conn.  510;  Atchison  v.  Price,  45  Kan.  296, 
33  Am.  &  Eng.  Corp.  Cas.  130;  St.  Joseph  v. 
Owen,  no  Mo.  445,  42  Am.  &  Eng.  Corp.  Cas. 
467;  Philadelphia  v.  Cadwallader,  20  W.  N. 
C.  (Pa.)  14;  Philadelphia  v.  Odd  Fellows  Hall 
Assoc.,  168  Pa.  St.  105. 

Property  which  abuts  upon  and  is  specially 
benefited  by  the  sewer  constructed  will  not  be 
relieved  from  bearing  its  proportionate  share 
of  the  expense  of  the  construction  because  the 
owners  thereof  have  previously  constructed 
private  drains  or  sewers  which  have  not  been 
authorized  or  adopted  by  the  city  as  a  part  of 
its  system.  Atchison  v.  Price,  45  Kan.  296, 
33  Am.  &  Eng.  Corp.  Cas.  130. 

It  is  no  defense  to  an  assessment  levied 
upon  property  according  to  the  benefit  received 
from  a  public  sewer  to  pay  the  cost  thereof, 
that  such  property  was  previously  drained  by 
a  private  sewer  which  was  not  sufficient  for 
the  proper  disposition  of  the  sewage.  Sargent 
v.  New  Haven,  62  Conn.  510.  But  in  Clapp 
v.  Hartford,  35  Conn.  66,  it  was  said  that  the 
fact  that  property  had  already  natural  or  arti- 
ficial means  of  drainage  was  a  fact  to  be  con- 
sidered in  making  an  assessment  for  a  sewer. 

The  fact  that  an  owner  of  an  abutting  lot 
has  a  private  sewer  does  not  abate  the  power 
of  the  city  to  build  another  sewer  for  sanitary 
or  other  purposes,  and  tax  such  lot  owner  for 
his  proportionate  share  of  the  cost.    St.  Joseph 
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v.  Owen,  no  Mo.  445,  42  Am.  &  Eng.  Corp. 
Cas.  467. 

2.  See  the  statutes.  See  also  Springfield  v. 
Sale,  127  111.  359. 

3.  Presumption  of  Benefit.  —  Michener  v. 
Philadelpnia,  118  Pa.  St.  535,  22  Am.  &  Eng. 
Corp.  Cas.  328.  To  the  same  effect  see  Coburn 
v.  Bossert,  13  Ind.  App.  359;  J.  &  A.  Mc- 
Kechnie  Brewing  Co.  v.  Canandaigua,  15  N.  Y. 
App.  Div.  139.  See  also  Com.  v.  Woods,  44 
Pa.  St.  113. 

It  is  not  a  valid  ground  for  the  avoidance  of 
an  assessment  for  the  construction  of  a  sewer, 
that  there  are  already  two  sewers  along 
different  sides  of  the  landowner's  property 
which  are  sufficient  for  all  purposes,  and 
that  the  sewer  in  question,  which  is  con- 
structed along  a  third  side  of  the  property, 
does  not  benefit  the  property,  but  is  simply  a 
part  of  the  general  sewer  system.  Michener 
v.  Philadelphia,  118  Pa.  St.  535,  22  Am.  & 
Eng.  Corp.  Cas.  328. 

4.  Assessments  According  to  Area  Held  Valid  — 
California.  —  See  Emery  v.  Reed,  65  Cal.  351. 

Colorado.  —  Gillette  v.  Denver,  21  Fed.  Rep. 
822,  7  Am.  &  Eng.  Corp.  Cas.  234;  Keese  v. 
Denver,  10  Colo.  112. 

Indiana. — Swain  v.  Fulmer,  135  Ind.  8,  42 
Am.  &  Eng.  Corp.  Cas.  463. 

Missouri.  —  St.  Louis  v.  CEters,  36  Mo.  456; 
St.  Joseph  v.  Farrell,  106  Mo.  437;  St.  Joseph 
v.  Owen,  no  Mo.  445,  42  Am.  &  Eng.  Corp. 
Cas.  467;  Creamer  v.  Allen,  3  Mo.  App.  545. 

A  statute  providing  for  the  assessment  of 
the  cost  of  a  sewer  according  to  the  area  of  the 
property  drained  is  not  unconstitutional  as 
creating  a  system  which  is  arbitrary,  unequal, 
and  unjust,  where  all  the  property  affected 
stands  in  equal  need  of  drainage.  Swain  v. 
Fulmer,  135  Ind.  8,  42  Am.  &  Eng.  Corp.  Cas. 
463.  In  this  case  Coffey,  J.,  said:  "  It  seems 
to  be  an  admitted  fact  that  no  system  of 
assessments  for  local  improvements  can  be  de- 
vised which  will  be  absolutely  perfect,  and 
which  will,  in  all  cases,  secure  perfect  equality 
and  exact  justice.  The  most  that  can  be  ex- 
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to  the  superficial  area  of  the  lots  drained,  without  regard  to  the  actual  or  prob- 
able benefits  to  be  derived,  is  unconstitutional  and  void.1 

(o)  Assessment  According  to  Frontage.  —  A  common  method  of  levying  sewerage 
assessments,  as  in  the  case  of  other  municipal  improvements,  is  to  assess  the 
property  along  the  line  of  the  sewer  according  to  the  lineal  measure  of  the 
abutting  lots.  This  method,  known  as  the  front-foot  rule  of  assessment,  while 
it  does  not  express  a  principle  of  taxation,  and  may  in  some  cases  work  injus- 
tice, is  adopted  as  a  convenient  method  of  apportionment  which  will  ordinarily 
secure  substantial  equality  and  uniformity  in  assessments,  and  its  validity  has 
been  frequently  upheld  by  the  courts.*  But  it  has  been  held  that  an  arbitrary 
exercise  of  this  rule  by  which  the  expense  of  a  sewer  is  apportioned  among 
the  adjoining  lot  owners  according  to  the  number  of  the  front  feet  of  their  lots 
without  reference  to  other  considerations,  such  as  the  depth  or  value  of  the 
lots,  is  unreasonable  and  cannot  be  sanctioned.3 


pected  is  that  a  system,  when  devised,  shall 
approximate  as  nearly  as  may  be  under  the 
circumstances  to  equality,  proportionate  to  the 
benefits  received  among  those  to  be  assessed. 
The  assumption  by  the  appellant  that  the  stat- 
ute under  immediate  consideration  creates  a 
system  which  is  arbitrary,  unequal,  and  un- 
just, because  the  property  is  not  assessed  in 
proportion  to  its  cash  value,  is,  we  think,  erro- 
neous. If  all  the  property  within  a  given  area 
stands  in  equal  need  of  drainage,  the  benefits 
received  by  each  parcel  of  equal  area  will  gen- 
erally be  equal.  It  is  true  that  some  property, 
of  less  value  than  other  property  in  the  same 
district,  may  receive  greater  benefit  because 
its  small  value  may  arise  from  the  difficulty  of 
draining  it,  while  the  other  properly  may  be 
more  valuable  because  it  does  not  need  drain- 
age. But  where  all  the  property  within  a 
given  district  stands  in  equal  need  of  drain- 
age, we  can  conceive  of  no  more  equitable 
mode  of  assessing  the  benefit  derived  from 
such  drainage  than  to  assess  it  according  to 
the  area  possessed  by  each  owner." 

1.  Assessment  According  to  Area  Without  Re- 
gard to  Benefit  Void.  —  State  v.  Streets,  etc., 
Com'rs,  38  N.  J.  L.  190;  Thomas  v.  Gain,  35 
Mich.  155,  24  Am.  Rep.  535.  In  this  case  a 
statute  providing  for  assessment  according  to 
area  was  held  void,  but  the  validity  of  such 
statutes  under  certain  circumstances  was  not 
questioned.  Cooley,  C.  J.,  said:  "  In  what 
has  here  been  said  it  is  not  intended  to  decide, 
or  to  intimate,  that  a  sewer  tax  may  not, 
under  some  circumstances,  be  lawful  though 
apportioned  by  the  area  of  the  lots  assessed. 
If  under  the  law  providing  therefor  the  assess- 
ment were  confined  exclusively  to  lots  lying 
contiguous  to  each  other,  and  on  or  near  the 
street  in  which  the  sewer  was  to  be  con- 
structed, and  all  properly  urban  lots,  or,  as 
they  are  sometimes  designated,  in-lots,  as  dis- 
tinguished from  the  outer  lands  of  the  town, 
which  receive  only  slight  and  indhect  benefit 
from  such  improvements,  and  if  the  law  also 
provided  for  private  drains  into  the  sewer  as 
matter  of  right  on  the  part  of  the  proprietors 
of  the  lots  assessed,  the  case  would  be  so 
different  from  the  one  now  before  us  that 
much  of  what  we  have  said  could  have  no 
application."  Compare  Keese  v.  Denver,  10 
Colo.  112,  in  which  it  was  held  that  an  assess- 
ment under  the  Colorado  statute  authorizing 
the  cost  of  sewers  to  be  levied  against  property 
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in  a  district  according  to  area,  and  not  based 
on  value,  benefits,  or  improvements,  was 
valid  under  the  police  power. 

2.  Assessments  According  to  Frontage  Held 
Valid — California.  —  Harney  v.  Benson,  113. 
Cal.  314. 

Colorado.  —  Pueblo  v.  Robinson,  12  Colo. 
593,  28  Am.  &  Eng.  Corp.  Cas.  320. 

Illinois.  —  Walker  v.  Aurora,  140  111.  402; 
Payne  v.  South  Springfield,  161  111.  285.  See 
also  Springfield  v.  Sale,  127  111.  359. 

Massachusetts.  —  Leominster  v.  Conant,  139 
Mass.  384. 

Missouri.  —  Rutherford  v.  Hamilton,  97  Mo. 
543- 

New  Jersey.  —  Central  New  Jersey  Land, 
etc.,  Co.  v.  Bayonne,  56  N.  J.  L.  297.  See 
also  McKevitt  v.  Hoboken,  45  N.  J.  L. 
482. 

Pennsylvania.  —  Philadelphia  v.  Tryon,  35 
Pa.  St.  401;  Lipps  v.  Philadelphia,  38  Pa.  St. 
503;  Witman  v.  Reading,  169  Pa.  St.  375. 

Wisconsin.  —  Hennessy  v.  Douglas  County, 
(Wis.  1898)  74  N.  W.  Rep.  983. 

"While  the  front-foot  rule  of  assessment 
*  *  *  does  not  express  a  principle  of  taxa- 
tion, but  merely  a  convenient  method,  yet  its 
foundation  is  not  in  uniformity  of  value,  but 
in  uniformity  of  benefit.  The  latter  is  not 
always,  and  perhaps  not  even  generally,  de- 
pendent on  the  former,  or  in  any  fixed  ratio  to 
it.  Properties  in  the  same  general  situation 
are  presumed  to  get  the  same  general  benefit 
from  a  common  improvement;  and  as  this 
benefit  is  assessed  exclusively  on  property 
abutting  on  the  line  of  the  improvement,  it  is 
presumed  to  be  fairly  measured  by  the  foot 
frontage  of  the  property  on  that  line,  though 
values  may  be  and  usually  are  very  different, 
and  dependent  on  other  circumstances,  such 
as  the  depth  of  the  lots,  the  buildings  erected 
upon  them,  the  use  to  which  they  are  put,  and 
their  proximity  to  business  centres,  etc."  Per 
Mitchell,  J.,  in  Witman  v.  Reading,  169  Pa. 
St.  375- 

Different  Rates  on  Different  Streets.  —  The  fact 
that  the  assessors  adopted  a  uniform  sum  per 
front  foot  on  the  street  in  which  the  sewer  was 
laid,  and  a  different  uniform  one  on  other 
streets,  does  not  raise  the  presumption  that 
they  failed'to  make  the  assessment  according 
to  the  benefits  received.  Denise  v.  Fairport, 
11  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  199. 

3.  Clapp  v.  Hartford,  35   Conn.   66.  See 
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(d)  Combined  Frontage  and  Area  System.  —  Another  method  of  assessment  some- 
times adopted  which  has  been  sustained  by  the  courts  is  what  is  known  as  the 
combined  frontage  and  area  system,  in  which  the  assessment  is  made  with 
reference  to  both  the  amount  of  frontage  and  the  area  of  the  property  affected.1 

(e)  Assessment  According  to  Value  of  Lots.  —  It  has  been  held  that  a  rule  of  appor- 
tionment by  which  sewerage  assessments  are  levied  upon  the  lot  owners  in 
accordance  with  the  value  of  their  lots  without  any  improvements  thereon 
is  valid.2 

4.  Connecting  Private  Premises  with  Sewers.  —  A  municipal  corporation  may, 
by  general  rules,  regulate  the  use  of  sewers,  and  the  terms  upon  which  a  prop- 
erty owner  may  connect  his  premises  with  them.3  When  one,  for  his  private 
benefit,  connects  his  premises  with  a  sewer  constructed  by  a  municipal  corpo- 
ration, the  corporation  is  liable  for  injuries  resulting  from  the  negligent  con- 
struction or  maintenance  of  such  sewer.4    But  it  has  been  held  that  a  city  is 


also  Crawfordsville  Music  Hall  Assoc.  v. 
Clements,  12  Ind.  App.  464. 

1.  Combined  Frontage  and  Area  System.  — 
English  v.  Wilmington,  (Del.  1896)  37  Atl. 
Rep.  158;  Cleveland  v,  Tripp,  13  R.  I.  60. 

2.  Assessment  According  to  Value  of  Lots.  — 
Gilmore  v.  Hentig,  33  Kan.  156;  Mason  v. 
Spencer,  35  Kan.  512;  Douglass  v.  Craig,  4 
Kan.  App.  99;  Boston  v.  Shaw,  1  Met.  (Mass.) 
130;  Springfield  v.  Gay,  12  Allen  (Mass.)  612; 
Downer  v.  Boston,  7  Cush.  (Mass.)  277; 
Wright  v.  Boston,  9  Cush.  (Mass.)  233;  Keith 
v.  Boston,  120  Mass.  108;  Snow  v.  Fitchburg, 
136  Mass.  183;  Strowbridge  v.  Portland,  8 
Oregon  67.  See  also  Butler  v.  Worcester,  112 
Mass.  557. 

Where  a  statute  authorizes  a  city  to  provide 
for  the  construction  of  sewers  and  drains  and 
to  tax  the  cost  thereof  upon  the  adjacent  own- 
ers, but  does  not  prescribe  any  mode  for  the 
apportionment  of  the  taxes,  the  city,  in  such 
case,  has  the  right  to  adopt  any  fair  and  legal 
mode;  and  as  a  general  rule  of  apportionment, 
the  levying  of  taxes  in  proportion  to  the  value 
of  the  land  taxed  without  the  improvements 
thereon  would  be  fair  and  legal.  Gilmore  v. 
Hentig,  33  Kan.  156;  Douglass  v.  Craig,  4 
Kan.  App.  99. 

In  Mason  v.  Spencer,  35  Kan.  512,  in  laying 
down  the  rule  stated  in  the  text,  Valentine,  J., 
said:  "  In  cases  where  all  the  lots  taxed  are 
actually  benefited  by  the  sewers,  we  think 
that  such  an  apportionment  of  the  taxes  must 
be  held  to  be  legal  and  valid,  although  in  some 
few  instances,  on  account  of  peculiar  circum- 
stances or  mistakes  in  the  appraisement  of  the 
lots,  some  one  or  more  of  the  lot  owners  may 
have  to  pay  more  of  the  cost  of  the  construc- 
tion of  the  sewers  than  is  fairly  his  or  their 
proportion  to  pay.  Absolute  and  exact  justice 
in  such  cases  can  never  be  attained.  In  all 
cases  some  persons  will  be  required  to  pay 
slightly  more,  and  some  slightly  less,  than 
their  fair  proportion." 

In  Clapp  v.  Hartford,  35  Conn.  66,  it  was 
said  that  the  value  of  the  land  may  properly 
be  considered  in  making  a  sewer  assess- 
ment. 

3.  Connection  with  Sewer  by  Property  Owner. 

—  Anderson  v.  Wilmington,  8  Houst.  (Del.) 
516;  Fisher  v.  Harrisburg,  2  Grant's  Cas.  (Pa.) 
291. 

A  municipal  corporation  has  the  right  to 
permit  the  owners  of  lots  along  the  streets  to 


connect  drains  with  the  sewers  for  the  purpose 
of  draining  their  lots.  Masterton  v.  Mount 
Vernon,  58  N.  Y.  391;  Ranlett  v.  Lowell,  126 
Mass.  431. 

The  authorities  of  a  borough  have  power  to 
grant  permission  to  a  citizen  to  lay  a  drainpipe 
in  the  streets  to  lead  off  the  surplus  or  refuse 
water  from  his  building,  and  this  power  does 
not  depend  in  any  degree  upon  the  will  of 
abutting  owners.  Wood  v.  McGrath,  150  Pa. 
St.  451,  41  Am.  &  Eng.  Corp.  Cas.  181. 

A  private  drain  laid  along  the  streets  of  a 
borough,  by  permission  of  the  borough 
authorities,  to  a  public  surface  drain,  will  not 
be  enjoined  as  a  nuisance  on  the  ground  that 
offensive  odors  arise  from  its  mouth,  until  the 
plaintiff  has  established  the  actual  existence  of 
a  nuisance  in  a  court  of  law.  Wood  v.  Mc- 
Grath, 150  Pa.  St.  451,  41  Am.  &  Eng.  Corp. 
Cas.  181. 

Duty  to  Connect  with  Sewer.  —  By  statute  in 
Massachusetts  the  owner  of  a  building  along  the 
line  of  a  public  sewer  is  required  to  connect 
therewith.  Com.  v.  Roberts,  155  Mass.  281; 
Com.  v.  Abbott,  160  Mass.  282.  See  also,  in 
Arkansas,  Martin  v.  Hilb,  53  Ark.  300.  , 

4.  Corporation  Liable  for  Damage  to  Connecting 
Property.  —  Fort  Wayne  v.  Coombs,  107  Ind. 
75.  57  Am.  Rep.  82,  13  Am.  &  Eng.  Corp.  Cas. 
469;  Child  v.  Boston,  4  Allen  (Mass.)  41.  81 
Am.  Dec.  680;  Semple  v.  Vicksburg,  62  Miss. 
63,  52  Am.  Rep.  181 ;  Barton  -■.  Syracuse,  37 
Barb.  <N.  Y.)  292,  affirmed  36  N '.  Y.  54.  Sec 
generally,  supra,  this  section,  Duties  and 
Liabilities  of  Municipality —  Inadequate  or  De- 
fective Sewers,  and  Failure  to  Clean  and  Repair 
Sewers. 

A  property  owner,  in  connecting  his  drain 
with  a  public  sewer,  is  not  bound  to  guard 
against  the  negligence  of  the  city  and  its  want 
of  care  in  keeping  the  sewer  in  repair.  Barton 
v.  Syracuse,  37  Barb.  (K.  Y.)  292,  affirmed  36 
N.  Y.  54. 

Unauthorized  Connection.  —  A  property  owner 
cannot  recover  from  a  city  for  damages  caused 
by  the  overflow  of  water  from  a  sewer  where 
the  overflow  is  due  to  the  connection  of  his 
premises  with  the  sewer  without  authority 
from  the  city.  Darling  v.  Bangor,  68  Me. 
108;  Ranlett  v.  Lowell,  126  Mass.  431;  Breuck 
v.  Holyoke,  167  Mass.  258.  As  to  what  is  a 
consent  by  the  city  in  such  cases  to  such 
connection,  sec  Sheridan  v.  Salem,  148  Mass. 
196;  Livingston  f.  Taunton,  155  Mass.  363; 
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not  liable  for  damages  caused  by  an  overflow  from  a  sewer  through  a  private 
drain  connected  therewith  where  the  injury  is  the  result  of  such  use  of  the 
sewer  by  the  property  owner  for  his  private  convenience.1 

Corporate  Liability  for  Negligence  of  Persons  Making  Connections  with  Sewer.  —  Where  the 
connection  is  made  under  authority  from  the  corporation  by  private  persons 
the  corporation  is  liable  for  damages  resulting  from  the  negligent  performance 
of  the  work.2 

5.  Abandonment  or  Discontinuance.  —  Where  a  municipal  corporation  has 
constructed  a  drain  or  sewer  for  the  purpose  of  carrying  off  surface  water,  it 
may  discontinue  or  abandon  the  same  if  the  lot  owners  are  left  in  no  worse 
condition  than  they  would  have  been  if  no  sewer  or  drain  had  ever  been 
made.3 


DRAM.    (See  also  the  title  Intoxicating  Liquors.)  —  See  note  4. 
DRAMA.    (See  also  the  title  Theatres.)  —  Drama  means  a  poem  or  com- 
position representing  a  picture  of  human  life,  and  accommodated  to  action.5 


Breuck  v.  Holyoke,  167  Mass.  258.  See  also 
Atlanta  v.  Word,  78  Ga.  276. 

Connecting  with  Private  Drain  —  Liability  of 
Corporation.  —  Where,  with  the  consent  of  the 
city,  the  owner  of  premises  on  a  street  in  New 
York  city  in  which  there  was  no  public  sewer 
constructed  a  private  sewer  or  drain  connect- 
ing with  a  sewer  in  another  street,  and  said 
premises  were  subsequently  purchased  for  the 
Brooklyn  Bridge,  and  the  owner  of  premises 
occupied  by  the  plaintiff  as  tenant,  by  permis- 
sion of  the  city,  for  which  a  license  fee  was 
paid,  connected  his  premises  with  said  drain, 
and  thereafter  they  were  at  various  times 
flooded  with  water  from  the  drain,  in  an  action 
to  recover  damages  it  was  held  that  the  char- 
acter of  the  drain  as  a  private  one  was  not 
changed  by  the  transfer  to  the  city,  but  the 
city  took  the  same  rights  which  its  grantor  had, 
and  was  not  bound  to  remove  any  obstruction 
in  the  drain  for  the  benefit  of  the  plaintiff  or  to 
stop  using  it  on  notice  that  plaintiff's  premises 
were  flooded;  that  the  plaintiff,  under  the  per- 
mit, was  a  mere  licensee,  and  it  was  for  him 
to  take  necessary  measures  to  protect  his  own 
premises;  and  that  therefore  the  action  was 
not  maintainable.  Kosmak  v.  New  York,  ri7 
N.  Y.  361,  28  Am.  &  Eng.  Corp.  Cas.  351. 

1.  Roll  v.  Indianapolis,  52  Ind.  547;  Buck- 
ley v.  New  Bedford,  155  Mass.  64;  Dermont  v. 
Detroit,  4  Mich.  435. 

2.  Municipal  Liability  for  Negligence  of  Persons 
Making  Sewer  Connections.  —  Anderson  v.  Wil- 
mington, 8  Houst.  (Del.)  516;  Haus  v.  Bethle- 
hem, 134  Pa.  St.  12. 

A  municipal  corporation  may,  by  license, 
authorize  persons  not  in  its  employ  to  open 
the  public  streets  and  sidewalks  for  the  pur- 
pose of  connecting  house  drains  with  the  pub- 
lic mains  in  the  street  for  private  advantage 
alone,  but  it  has  the  same  responsibility  in  the 
work  as  if  it  were  being  done  by  its  own 
agents.  Anderson  v.  Wilmington,  8  Houst. 
(Del.)  516.  As  to  the  liability  of  the  property 
owner  in  such  cases,  see  Glasby  v.  Morris,  18 
N.  J.  Eq.  72. 

Corporation  Not  Liable  in  Absence  of  Negli- 
gence. —  Where  the  officers  of  a  municipal  cor- 
poration, in  pursuance  of  a  lawful  authority, 
give  permission  to  a  lot  owner  to  connect  his 
lot  with  a  sewer,  they  are  required  to  exercise 


reasonable  care  to  prevent  injury,  and  for  the 
omission  thereof  the  corporation  is  liable; 
but  in  the  absence  of  any  want  of  proper  care 
on  the  part  of  its  officers  the  corporation  is  not 
responsible  to  third  persons  for  the  negligence 
of  those  employed  by  the  lot  owner  to  do  the 
work.  Masterton  v.  Mount  Vernon,  58  N.  Y. 
39i- 

Voluntary  Connection  by  Municipal  Authorities. 

—  A  city  is  not  liable  for  damage  resulting 
from  the  negligent  construction  of  the  connec- 
tion between  a  private  sewer  and  the  main 
public  sewer,  where  it  was  not  the  duty  of  the 
city  or  its  officers  to  make  such  connection, 
but  the  board  of  public  works  voluntarily 
made  it  to  replace  a  prior  connection  which 
had  been  broken  by  the  lowering  of  the 
main  sewer.  Streiff  v.  Milwaukee,  89  Wis. 
218. 

3.  Atchison  v.  Challiss,  9  Kan.  603. 
Where  a  City  Negligently  Closes  an  Old  Drain 

under  circumstances  affording  a  reasonable 
ground  to  expect  that  water  and  sewage  may 
accumulate  therein  and  escape  therefrom  and 
flood  adjoining  property,  it  is  liable  for  any 
damages  so  resulting.  Schroeder  v.  Baraboo, 
93  Wis.  95. 

4.  Dram.  —  The  indictment  charged  the  de- 
fendant with  having  unlawfully  sold  one  drink 
of  whiskey,  less  than  a  quart,  without  a 
license.  The  testimony  proved  the  sale  of  a 
dram,  but  whether  of  whiskey  or  of  other  in- 
gredients was  not  shown.  It  was  held  that  the 
evidence  was  sufficient  to  show  a  violation  of 
the  law,  and  the  court  refused  to  disturb  the 
conviction.  Lacy  v.  State,  32  Tex.  228.  The 
court  said:  "  The  mere  fact  of  the  witness  fail- 
ing  to  analyze  the  constituent  elements  of  the 
dram  which  he  purchased  of  the  party  accused 
is  a  matter  of  little  moment.  In  common 
parlance,  a  dram  means  something  that  has 
alcohol  in  it  —  something  that  can  intoxicate. 
It  is  very  questionable  whether,  in  most  of  the 
drams  taken  in  the  present  day,  if  the  recipient 
undertook  to  discriminate  their  characters,  as 
a  whiskey  dram,  or  a  brandy  dram,  his  criti- 
cal acumen  might  not  be  wide  of  the  mark." 

5.  Jacko,».  State,  22  Ala.  74. 
Drama  —  Dramatic  Composition. —  See  the  title 

Copyright,  vol.  7,  p.  531,  and  see  also  pp.  513, 
551,  560,  569,  574,  581. 
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Definitions. 


DRAMATIC  COMPOSITION.  —  See  Drama,  ante. 

DRAMSHOP.  (See  also  the  title  INTOXICATING  LIQUORS.)  —  A  dramshop 
is  defined  as  a  place  where  spirituous,  vinous,  or  malt  liquors  are  retailed  in 
less  quantities  than  one  gallon.1 

DRANK.    (See  also  Drink.)  —  See  note  2. 

DRAUGHT.  —  See  Draft,  ante. 

DRAW.  (See  also  Draft,  ante;  Drawbridge,/^/.)  —  "To  draw"  is  to 
write  in  due  form,  to  prepare  a  draught  of,  as  to  draw  a  memorial  or  deed,  or 
a  bill  of  exchange.3  "  To  draw  "  also  means  to  extend  in  either  length  or 
breadth  by  hammering  or  other  forging.4  For  other  meanings  of  the  term  see 
note  5.  . 


1.  License.  —  Feldman  v.  Morrison,  1  111. 
App.  460.  This  definition  was  given  in  con- 
struing a  statute  providing  for  the  licensing  of 
dramshops. 

The  term  dramshop  is  used  in  the  license 
laws  of  Illinois  to  mean  any  place  where  liquors 
are  sold  in  less  quantities  than  a  gallon. 
Wright  v.  People,  101  111.  134. 

Dramshop  and  Saloon.  —  A  statute  made  it  a 
misdemeanor  to  permit  minors  to  play  pool  in 
a  dramshop  or  saloon.  In  construing  this 
provision,  the  court,  in  Snow  v.  State,  50  Ark. 
557,  said:  "  There  is  nothing  in  the  act,  nor  in 
the  evil  it  was  intended  to  prevent,  to  indicate 
that  the  words  dramshop  and  '  saloon  '  are  used 
as  synonymous  in  meaning.  Neither  in  accu- 
rate signification,  nor  by  common  acceptation, 
are  they  identical  in  meaning.  A  dramshop, 
or  place  where  spirituous  liquor  is  sold  by  the 
drink,  is  commonly  called  a  saloon;  but  the 
latter  word  has  a  much  broader  meaning.  To 
constitute  a  saloon  it  is  not  necessary  that 
ardent  spirits  should  be  offered  for  sale,  or 
that  it  should  be  a  business  requiring  a  license 
under  the  revenue  laws  of  the  state.  Kit  son 
v.  Ann  Arbor,  26  Mich.  325;  Goozen  v.  Phillips, 
40  Mich.  7;  State  v.  Mansker,  36  Tex.  364.  A 
place  where  cider,  birch  beer,  ginger  ale,  and 
like  refreshments  are  served  after  the  manner 
of  dramshops,  as  the  proof  shows  was  done  in 
this  case,  is  a  saloon  within  the  letter  and 
spirit  of  the  prohibition  of  this  statute." 

Dramshop  Keeper. — In  Missouri  "  a.  dramshop 
keeper  is  a  person  permitted  by  law,  being 
licensed,  etc.,  to  sell  intoxicating  liquors  in 
any  quantity  less  than  a  quart."  State  v. 
Owen,  15  Mo.  506. 

2.  Intoxicating  Liquors  —  "  To  Be  Drank."  —  In 
Bilbro  v.  State,  7  Humph.  (Tenn.)  536,  it  is 
said:  "The  words  'to  be  drank'  certainly 
mean  '  with  the  intent  to  be  drank;  '  for  it  is 
difficult,  if  not  impossible,  to  see  how  the  de- 
fendant could  have  sold  spirituous  liquors  '  to 
be  drank  '  upon  his  premises,  unless  he  at  the 
time  intended  they  should  be  drank."  See 
generally  the  title  Intoxicating  Liquors. 

3.  Hawkins  v.  State,  28  Fla.  367. 

4.  U.  S.  v.  Wetherell,  65  Fed.  Rep.  987. 
This  was  a  revenue  case  turning  upon  the 
meaning  of  drawn  steel,  as  used  in  the  tariff 
act  of  October  1,  1890.  See  generally  the  title 
Revenue  Laws. 

5.  Drawing  More  than  Five  Feet.  —  Where  a 
company  is  authorized  to  levy  toll  upon  every 
ship  "  drawing  more  than  five  feet  of  water," 
which  enters  a  certain  harbor,  toll  is  payable 
by  any  ship  whose  ordinary  draught  exceeds 
five  feet,  although  at  the  time  of  entering  the 
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harbor  it  drew  less  than  that.  Hibernian 
Mine  Co.  v.  Tuke,  8  Ir.  C.  L.  R.  321. 

"  The  First  Draw."  —  Where  an  applicant  for 
a  pension  agreed  with  an  agent  to  give  him, 
for  his  services  in  obtaining  the  pension,  "  the 
first  draw,"  the  agent  was  held  to  be  entitled 
to  the  first  annuity  only,  and  not  to  arrears  of 
pension  paid  at  the  same  time.  Trimble  v. 
Ford,  5  Dana  (Ky.)  517. 

Depression  in  Land.  —  In  Nebraska  the  term 
draw  is  used  to  signify  a  depression  in  the 
land.  Thus  in  Lincoln,  etc.,  R.  Co.  v.  Suther- 
land, 44  Neb.  526,  it  is  said:  "  Across  this  land, 
running  in  a  north-easterly  direction,  was 
a  depression,  called  in  this  country  a  draw. 
This  draw  was  some  seven  miles  in  length. 
It  headed  or  began  some  three  miles  south- 
west of  the  premises  of  the  Sutherlands, 
and  emptied  into  Silver  Creek,  or  some  of  its 
tributaries.  This  draw  was  not  a  running 
stream,  but  the  waters  from  melting  snows  and 
rains,  which  fell  on  a  large  area  of  land  on 
either  side  of  this  draw,  drained  into  it,  and 
thence  made  their  way  through  it  and  other 
channels  to  the  Platte  river." 

To  Draw  Lots  is  to  determine  an  event  by 
drawing  one  thing  from  a  number,  whose 
marks  are  concealed  from  the  drawer.  State 
v.  Kansas  Mercantile  Assoc.,  45  Kan.  354, 
quoting  Wilkinson  v.  Gill,  74  N.  Y.  63. 

Drawing  a  Prize.  (See  also  the  title  Lot- 
teries.)—  In  People  v.  Kent,  6  Cal.  ,'91,  it  is 
said:  "  Drawing  a  prize,  in  common  parlance, 
is  the  ascertainment,  by  chance  or  otherwise, 
of  who  is  entitled  to  a  particular  result,  or  a 
particular  thing,  by  means  of  some  pre- 
arranged mode  of  ascertaining  the  result,  and 
as  soon  as  the  number  which  entitles  the  ticket 
holder  to  the  money  or  article  is  drawn  from 
the  wheel,  or  otherwise  ascertained,  the  prize 
is  said  to  be  drawn  ;  then  the  consequences  of 
the  law  attach,  and  the  property  is  forfeited; 
the  drawing  and  receiving  are  independent 
acts." 

Calling  and  Drawing  a    Jury  Distinguished. 

(See  also  the  title  Jury  and  Jury  Trial.) —  In 
State  v.  Cardoza,  11  S.  Car.  257,  it  is  said: 
"  Hut,  secondly,  I  go  much  further,  and  think 
that  under  the  then  established  practice  the 
jury  was  '  called,  sworn,  and  impaneled  anew 
for  the  trial  of  each  case  '  of  misdemeanor, 
as  well  as  each  case  of  felony.  Any  one  who 
is  at  all  familiar  with  the  practice  is  aware 
that  the  term  '  call  '  is  entirely  distinct  from 
the  drawing  of  jurors.  In  every  case  the  jury 
is  called  by  the  clerk  of  the  court  to  ascertain 
who  of  the  jurors  are  present  and  whether  the 
jury  is  ready  for  the  trial  of  the  cause.  The 
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DRAWBRIDGE.  (Sec  also  the  titles  Bridges,  vol.  4,  pp.  926,  934 ;  Navi- 
GABLE  WATERS.) — A  drawbridge  is  a  bridge  one  or  more  sections  of  which 
can  be  lifted  or  moved  aside  to  permit  the  passage  of  boats.1 

DRAWER  AND  DRAWEE.  —  See  the  titles  BILLS  OF  EXCHANGE  AND 

Promissory  Notes,  vol.  4,  p.  65 ;  Checks,  vol.  5,  p.  1028. 

DRAWINGS.  —  See  the  title  LOTTERIES. 
DRAY.  —  See  note  2. 


word  has  absolutely  no  other  significance. 
The  order  of  the  court  is  familiar,  '  Mr.  Clerk, 
call  over  the  jury,'  and  incident  to  every  trial, 
and  [this]  can  properly  only  be  done  after 
the  jurors  have  been  drawn  and  the  jury 
organized." 

Drawing  a  Warrant.  —  See  the  title  Munici- 
pal Securities;  and  see  Brown  v.  Fleischner, 
4  Oregon  149. 

1.  Century  Diet.,  quoted  in  Savannah,  etc., 
R.  Co.  v.  Daniels,  90  Ga.  608. 

Draw.  —  A  statute  required  a  "draw  to  be 
one  hundred  and  thirty  feet  in  the  clear." 
In  construing  this  provision  in  Gildersleeve  v. 
New  York,  etc.,  R.  Co.,  82  Fed.  Rep.  763,  it  is 
said:  "  A  draw,  as  defined  by  all  dictionaries, 
is  the  movable  section  of  a  bridge,  whether 
raised  up  as  was  the  earlier  practice,  or  moved 
to  one  side  as  at  present.  Literally,  therefore, 
a  draw  would  be  one  hundred  and  thirty  feet 
in  the  clear,  if,  when  opened,  it  would  leave 
an  open  passage  of  one  hundred  and  thirty 
feet  measured  on  the  line  of  the  bridge.  The 
board  of  engineers,  however,  provided  for  one 
hundred  and  thirty  feet  in  the  clear  on  the  line 
of  low-water  mark,  as  was  done  in  the  cases 
of  St.  Louis,  etc.,  Packet  Co.  v.  Keokuk,  etc., 
Bridge  Co.,  31  Fed.  Rep.  755;  Hannibal,  etc., 
R.  Co.  v.  Missouri  River  Packet  Co.,  125  U.  S. 
260." 

A  railroad  company  was  authorized  to  lay 
out  a  continuous  railway  between  two  points, 
the  same  to  be  constructed  in  a  workmanlike 
manner,  with  all  the  necessary  drawbridges, 
etc.  It  was  held  that  this  conferred  the  power 
to  build  and  maintain  a  drawbridge  across  a 
navigable  river.  The  court  said:  "My  im- 
pression is,  and  nothing  has  been  shown  or 
suggested  to  the  contrary,  that  the  term  draiv, 
as  used  in  this  section,  means  a  contrivance 
by  which  a  section  of  a  bridge  across  a  navi- 
gable water  is  turned  upwards  or  at  right 
angles  to  itself,  and  parallel  with  the  direction 
of  the  stream,  so  as  to  admit  of  the  passage  of 
vessels  through  the  open  space  that  could  not 
otherwise  pass  the  point.  The  definition  in 
the  lexicon  is:  '  That  part  of  abridge  which  is 
made  to  be  drawn  up  or  aside.'  Worcester's 
Diet.,  Draw.  If  this  exposition  is  correct,  the 
term  draw,  as  used  in  the  act,  is  redundant 
and  without  significance,  unless  the  defendant 
is  authorized  to,  and  must  if  necessary,  con- 
struct a  low  bridge  across  the  navigable  water, 
but  so  as  to  admit  the  passage  of  vessels 
through  it."  Hughes  v.  Northern  Pac.  R. 
Co.,  18  Fed.  Rep.  114. 

Approach.  —  Where  a  railroad  drawbridge 
over  a  navigable  river  is  approached  on  one 
side  by  a  very  long  trestle,  and  where  the  rules 
of  the  company  and  a  statute  (conceded  by 
counsel  to  be  applicable)  require  trains  to 
*'  slow  down  to  a  speed  of  not  more  than 
four   miles  an  hour  before  running   on  or 


crossing  any  drawbridge,"  the  restriction  a> 
to  speed  applies  to  the  bridge  proper,  and 
not  to  the  trestle  or  approach  thereto.  This 
is  matter  of  construction  for  the  court,  and 
not  a  question  of  fact  for  the  jury.  If  the 
speed  of  the  train  is  so  regulated  that  it  will 
not  be  more  than  four  miles  an  hour  when 
it  runs  on  the  drawbridge,  there  is  no  viola- 
tion of  the  rule  or  the  statute  in  approaching 
the  bridge.  Savannah,  etc.,  R.  Co.  v.  Daniels, 
90  Ga.  608,  in  which  case  the  court  said: 
"  Here  the  question  is  whether,  in  all  cases  to 
which  the  statute  is  applicable,  the  term  draw- 
bridge, as  used  in  the  statute,  includes  the 
whole'of  the  bridge  structure,  or  only  a  cer- 
tain part  of  it;  that  is  to  say,  whether  it  in- 
cludes, in  all  cases,  the  trestles  and  approaches 
from  the  embankments  beyond  the  river,  as 
well  as  the  bridge  proper,  or  is  confined  to  the 
bridge  proper  or  the  draw  —  a  question  which, 
it  will  be  seen,  is  of  a  different  character  from 
that  presented  in  the  cases  above  referred  to. 
That  the  term  drawbridge,  as  stated  in  the 
opinion  of  the  learned  judge  of  the  court  be- 
low, may  have,  in  addition  to  its  general  and 
ordinary  meaning,  a  special  and  technical  sig- 
nification, we  do  not  think  should  control  as  a 
reason  for  leaving  the  constructicn  of  the  stat- 
ute to  the  jury.  *  *  *  Treating  the  ques- 
tion, then,  as  one  of  law,  we  think  the  term 
drawbridge,  as  used  in  the  statute,  should  be 
construed  to  mean  the  bridge  proper — that  is 
to  say,  that  oart  of  the  structure  which  is  di- 
rectly over  the  river — and  not  as  including 
the  trestles  or  approaches  on  either  side  of  the 
river.  Although  the  term  drawbridge  is  often 
applied  to  the  movable  section  of  a  bridge,  it 
means  also  the  whole  bridge  of  which  the  draw 
or  movable  section  forms  a  part.  The  Century 
Dictionary  defines  the  term  as  meaning  '  a 
bridge,  one  or  more  sections  of  which  can  be 
lifted  or  moved  aside  to  permit  the  passage  of 
boats;'  and  the  definition  in  Webster's  Dic- 
tionary accords  with  this.  We  think  the  latter 
signification  is  the  one  which  should  be 
adopted  in  construing  this  statute." 

Building  Contract.  (See  generally  the  title 
Working  Contracts.)  —  In  Florida  R.  Co.  v. 
Smith,  21  Wall.  (U.  S.)  256,  it  was  held  that 
where  a  contract  called  for  the  construction  of 
a  drawbridge  upon  which  the  cars  of  a  rail- 
road company  could  cross,  it  implied  that  the 
bridge  should  be  serviceable  for  that  purpose 
and  capable  of  being  used  with  like  facility  as 
similar  bridges  properly  constructed. 

2.  License.  (See  also  the  title  Occupation, 
Business,  and  Privilege  Taxes.) —  In  a  prose- 
cution for  the  violation  of  a  license  law,  a 
vehicle  described  as  "  a  certain  wagon  drawn 
by  four  horses,  and  used  in  the  transportation 
of  property  and  for  transferring  goods  of 
grocers  and  merchants,"  cannot  be  considered 
as  a  "  hackney-coach,  carriage,  omnibus, 
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DRAYAGE.  (See  also  the  title  WHARVES  AND  WHARFINGERS.)  —  See 
note  i. 

DREDGE.  —  See  note  2. 
DRESS.  —  See  note  3. 
DRIFT-STUFF.  —  See  note  4. 

DRINK.    (See  also  the  title  INTOXICATING  LIQUORS.)  —  See  note  5. 


or  dray."  Snyder  v.  North  Lawrence,  8  Kan. 
82. 

An  ordinance  of  the  city  of  Griffin  provided 
that  "  no  person  or  persons  shall  keep  a  livery 
or  sale  stable,  or  let  out  for  hire  horses  or 
mules  or  other  stock,  carriages,  buggies  or 
other  vehicles,"  without  first  obtaining  a 
license,  "  provided  that  nothing  in  this  section 
shall  be  so  construed  as  to  allow  any  person 
to  run  a  dray  for  hire."  Another  section  pro- 
vided that  "  no  person  shall  run  a  dray,  cart, 
or  other  carriage  in  the  city  of  Griffin  for  the 
purpose  of  hauling  for  the  public,  goods,  prod- 
uce, wares,  or  merchandise  of  any  descrip- 
tion," without  a  license.  It  was  held,  in 
Griffin  v.  Powell,  64  Ga.  627,  that  one  who  had 
taken  a  license  as  the  keeper  of  a  livery  stable 
might  hire  out  a  two-horse  wagon  by  the  day 
for  the  purpose  of  hauling  lumber,  without 
obtaining  a  license  to  run  a  dray.  The  court 
said:  "The  proviso  in  the  ordinance  used 
the  word  dray  in  its  common  and  popular 
sense,  as  contradistinguished  from  a  wagon  in 
its  common  and  popular  sense,  and  should  be 
so  construed." 

1.  A  statute  prescribed  a  certain  rate  of  tolls 
on  coal  landed  on  wharves,  and  taken  thence 
in  vessels,  or  "  warehoused  without  drayage." 
In  one  case,  coal  was  landed  and  placed  on  the 
wharf  from  vessels,  and  removed  by  the  de- 
fendant on  cars  run  upon  a  tramway  supported 
by  pillars  resting  on  the  wharf,  and  was  ware- 
housed without  being  hauled  on  drays.  This 
was  held  equivalent  to  drayage.  The  court 
said:  "  The  difference  between  the  two  rates 
was  evidently  intended  to  cover  the  wear  and 
tear  of  wharves  by  the  passing  of  loaded 
means  of  conveyance.  It  makes  no  differ- 
ence, as  far  as  the  question  before  us  is 
concerned,  whether  the  conveyance  was  by 
wagons,  drays,  or  cars;  or  whether  on  a  tram- 
way resting  on  pillars  ten  feet  high,  on  timber 
six  inches  above  the  wharf,  or  on  rails  resting 
immediately  on  the  wharf."  Soule  v.  San 
Francisco  Gas-Light  Co.,  54  Cal.  241. 

2.  A  Dredge  is  not  a  ship  or  vessel  within  an 
act  defining  the  jurisdiction  of  a  maritime 
court.  The  court  said :  "  The  original  mean- 
ing attached  to  the  word  dredge  I  believe  to 
be  a  net  or  drag  for  taking  oysters;  it  is  now 
called  a  machine  for  cleansing  canals  and 
rivers.  To  dredge  is  to  gather  or  take  with  a 
<lredge ;  to  remove  sand,  mud,  and  filth  from 
the  beds  of  rivers,  harbors,  and  canals,  with 
a  <frrf/f/inf/-machinc.  What  is  here  called 
dredge  is  sometimes  called  dredger,  which 
Worcester  calls  '  a  sort  of  open  barge  used  in 
removing  sand,  mud,  silt,  etc.,  from  the  beds 
of  harbors  rivers,  and  canals;  a  dredging- 
machine.'  In  Wright's  Dictionary  the  word 
dredger  is  used  instead  of  dredge,  and  de- 
fined to  be  a  sort  of  open  barge  for  removing 
sand,  silt,  mud,  or  the  like,  from  the  beds  of 
rivers,  docks,  and  harbors.     The  Nithsdalc 
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has  no  internal  powers  of  propulsion;  she  is 
not  propelled  by  oars  or  sails;  she  is  flat-bot- 
tomed; she  is  intended  to  be  used  in  harbors; 
she  has  to  be  moved  to  a  distance  by  means  of 
a  tug;  *  *  *  she  is  not  and  cannot  be  a 
sea  or  lake  gorng  vessel;  she  is  not  adapted  to 
be  an  instrument  of  transportation."  The 
Nithsdale,  15  U.  C.  L.  J.  N.  S.  268. 

Dredging.  —  In  a  contract  for  work  it  is  said 
that  the  term  dredging  implies  that  the  party 
dredging  must,  in  some  proper  mode,  dispose 
of  the  materials  obtained  by  dredging.  Boyn- 
ton  v.  Lynn  Gas  Light  Co.,  124  Mass.  202. 

3.  Dress  Victuals  —  Intoxicating  Liquors  — 
Sunday  Law.  —  A  statute  forbidding  worldly 
employments  on  Sunday  excepted  from  its 
operation  the  dressing  of  victuals  in  lodging- 
houses,  inns,  and  other  houses  of  entertain- 
ment. It  was  held  that  this  exception  did  not 
extend  to  the  sale  of  liquors  by  an  innkeeper. 
Omit  v.  Com.,  21  Pa.  St.  432,  the  court  said: 
"  But  what  is  the  exception?  The  right  to 
dress  victuals  in  lodging-houses,  inns,  and 
other  houses  of  entertainment  for  the  use 
of  sojourners,  travelers,  and  strangers.  To 
dress  victuals,  is  to  prepare  food  fit  for  con- 
sumption; and  hence  the  table  or  bench  on 
which  the  meat  or  other  things  are  dressed,  or 
prepared  for  use,  is  sometimes  called  a  dresser, 
from  the  French  dressoir.  But  we  know  of  no 
figure  of  speech,  and  no  rule  of  construction, 
either  in  grammar  or  law,  that  can  make  the 
selling  of  liquor  the  dressing  of  victuals." 

4.  Drift-Stuff.  —  A  deed  of  partition  provided 
that  one  party  should  have  the  right  to  drift- 
stuff  and  sea-manure  upon  a  certain  beach. 
It  was  held  that  the  term  drift-stuff  did  not 
embrace  goods  floated  ashore  from  a  wrecked 
vessel,  so  as  to  entitle  the  party  to  the  sal- 
vage, as  against  the  riparian  owner.  Watson 
v.  Knowles,  13  R.  I.  639,  in  which  case  the 
court  said:  "  The  word  must  be  interpreted 
in  the  light  of  the  relations  or  context  in  which 
it  is  used.  In  its  common  acceptation  it  signi- 
fies not  goods  which  are  the  subject  of  sal- 
vage, but  matters  floating  at  random,  without 
any  known  or  discoverable  ownership,  which, 
if  cast  ashore,  will  probably  never  be  re- 
claimed, but  will,  as  a  matterof  course,  accrue 
to  the  riparian  proprietor.  And,  viewing  the 
word  in  its  context,  that  is  its  apparent  mean- 
ing. It  is  used  to  create  a  right  or  easement 
appurtenant  to  the  North  Farm,  and,  there- 
fore, presumably  for  the  service  of  the  North 
Farm.  It  follows  in  the  text  of  the  deed  the 
word  '  sea-manure  '  as  if  it  were  a  secondary 
matter,  but  cognate  in  signification." 

5.  Intoxicating  Liquors.  —  Where  one  was 
licensed  to  sell  beer  not  to  be  drunk  on  the 
premises,  and  he  served  it  through  a  window 
in  a  mug  of  his  own  to  a  person  who  drank  it 
standing  in  the  highway,  he  was  not  guilty  of 
selling  beer  to  be  drunk  or  consumed  on  the 
premises.    Deal  v.  Schofield,  L.  R.  3  Q.  B.  9 
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DRIVE  —  DRIVER  —  DROVE.  —  S< 
DROIT.  —  See  note  2. 
DROUGHT.  —  See  note  3. 

S  R.  &  S.  760.  But  it  was  held  otherwise 
where  the  beer  was  supplied  to  a  traveler  who 
sat  upon  a  bench  attached  to  the  wall  of  the 
bouse,  while  he  drank  the  beer,  and  then  re- 
turned the  mug.  Cross  v.  Watts,  13  C.  B.  N. 
S.  240,  106  E.  C.  L.  240. 

Tobacco.  —  Upon  the  question  whether  tobacco 
is  victuals  or  drink  within  a  statute  forbidding 
the  treating  of  jurors,  see  Baker  v.  Jacobs,  64 
Vt.  202.  And  see  generally  the  title  Jury  and 
Jury  Trial. 

By  the  Drink.  —  In  an  instruction  that  all 
accounts  of  retailers  of  liquors  for  liquors  sold 
by  them  by  the  drink  for  a  greater  sum  than 
fifty  cents  were  void,  it  was  held  that  the 
words  "  by  the  drink"  would  be  understood 
as  retailing  in  quantities  not  exceeding  one 
quart.  The  court,  in  Sappington  v.  Carter,  67 
111.  482,  said:  "  The  objections  of  appellant's 
counsel  are  hypercritical.  No  jury  would  fail 
to  understand  that  retailing  spirituous  liquors 
'  by  the  drink  '  was  retailing  in  quantities  not 
exceeding  one  quart." 

Drinking  Shop.  (See  also  the  title  Intoxicat- 
ing Liquors.)  —  In  Matter  of  Schneider,  11 
Oregon  297,  it  is  said:  "  There  can  be  no 
essential  difference  between  the  original  mean- 
ing of  the  word  '  tavern  '  and  the  word  '  bar- 
room,' or  '  drinking  shop,'  as  used  in  the 
charter.  And  a  '  tavern  '  has  been  judicially 
defined  to  be  '  a  house  licensed  to  sell  liquors 
in  small  quantities  to  be  drunk  on  the  spot.' 
State  v.  Chamblyss,  Cheves  L.  (S.  Car.)  220, 
34  Am.  Dec.  593.  And  such  is  doubtless  the 
common  understanding  of  the  terms  '  bar- 
room '  and  '  drinking  shop,'  and  the  sense  in 
which  they  are  employed  in  the  charter." 

1.  Driving  Cattle.  —  A  person  who  drove  with 
horses  a  van  in  which  were  calves  being  con- 
veyed to  market,  was  held  not  to  be  guilty  of 
an  infraction  of  an  act  forbidding  any  drover 
or  other  person  to  conduct  or  drive  any  cattle 
through  any  of  the  streets  on  Sunday.  "  The 
'  driving  or  conducting  '  cattle,  intended  in 
the  statute,  must  be  the  ordinary  driving, 
when  the  cattle  are  themselves  driven." 
Triggs  v.  Lester,  L.  R.  1  Q.  B.  259. 

Bicycle.  —  The  riding  a  bicycle  comes  within 
an  act  against  furiously  riding  a  beast  or  driv- 
ing a  carriage.  It  is  within  the  meaning  of 
the  latter  phrase.  Taylor  v.  Goodwin,  4  Q.  B. 
Div.  228.    See  the  title  Bicycles,  vol.  4,  p.  15. 

Drive,  Conduct,  and  Manage.  —  An  allegation 
that  the  defendant's  servants  negligently 
"  drove,  conducted,  and  managed  the  coach," 
by  the  overturning  of  which  the  plaintiff  was 
injured,  is  not  supported  by  evidence  of  negli- 
gence in  sending  out  an  insufficient  coach. 
Mayor  v.  Humphries,  I  C.  &  P.  251,  11  E.  C. 
L.  379- 

Driver.  —  A  hostler  at  a  stage-tavern,  in  the 
employment  of  the  mail  contractors,  regularly 
employed  in  changing  the  post-horses,  and  in 
the  absence  of  the  regular  driver  occasionally 
driving  the  mail-coach,  is  not  a  "  stage- 
driver  "  within  an  act  exempting  such  from 
military  duty.  Littlefield  v.  Leland,  8  Me. 
185. 


note  I. 


Same  —  Street  Car.  —  In  Isaacs  v.  Third  Ave- 
R.  Co.,  47  N.  Y.  122,  it  was  held  that  the  con- 
ductor of  a  street-railway  car  is  not  the  driver 
of  a  carriage  within  the  meaning  of  a  statute 
which  makes  the  owner  of  carriages  running 
upon  the  highway  for  the  convenience  of  pas- 
sengers liable  for  all  injuries  and  damages 
done  by  the  driver.  See  generally  the  title 
Street  Railways. 

Same  —  Rider.  —  A  rider  of  a  horse  is  a 
driver  within  the  English  Act  against  furiously 
driving  so  as  to  endanger  the  life  or  limb  of 
any  passenger.  Williams  v.  Evans,  1  Exch. 
Div.  277. 

Driving  Logs.  (See  also  the  title  Logs  and 
Logging.)  —  A  statute  authorized  a  company 
to  improve  the  navigability  of  a  specified  part 
of  a  river,  and  to  assume  control  of  the  logs 
driven  down  the  river,  and  to  charge  specified 
tolls  upon  them.  It  was  held,  in  St.  Louis,  etc., 
Imp.  Co.  v.  Nelson  Lumber  Co.,  43  Minn.  130, 
that  the  statutory  obligation  to  assume  control 
of,  and  to  drive  through  the  specified  limits, 
"  all  logs  that  may  be  driven  down  "  said 
river,  and  to  charge  tolls  therefor,  was  appli- 
cable to  logs  retained  in  booms  above  that 
locality,  and  not  intended  to  be  floated  farther 
down  the  stream,  but  which  accidentally 
escaped  from  the  boom,  and  were  carried 
down  in  a  great  freshet. 

Drove.  —  An  ordinance  prohibited  any  per- 
son from  driving  &  drove  of  cattle  through  any 
parts  of  the  city.  In  construing  this  provi- 
sion, the  court,  in  McConvill  v.  Jersey  City,  39 
N.  J.  L.  43,  said:  "  No  person  shall  drive  any 
drove  or  droves,  etc. ;  but  how  many  cattle 
may  be  driven,  etc.,  without  incurring  the 
prescribed  penalty?  If  more  than  one  at  one 
time,  how  many  more?  A  drove  is  defined  by 
Webster  to  be  '  a  collection  of  cattle  driven;  a 
number  of  animals,  as  oxen,  etc.,  driven  in  a 
body.'  '  We  speak,'  he  says,  '  of  a  herd  of 
cattle,  and  a  flock  of  sheep,  when  a  number  is 
collected;  but,  properly,  a  drove  is  a  herd  or 
flock  driven. '  " 

Under  an  act  making  it  unlawful,  under 
certain  circumstances,  to  herd  any  "  drove  of 
horses  or  cattle,"  an  information  is  not  defect- 
ive because  it  describes  the  cattle  as  fifty 
head  "  instead  of  calling  them  a  drove.  Cald- 
well v.  State,  2  Tex.  App.  53. 

2.  Droit  —  Droit  d'aubaine.  —  Droit  is  equiva- 
lent to  the  English  word  "  right;  "  and  droit 
d'aubaine  means,  in  French  law,  a  rule  by 
which  all  the  property  of  a  deceased  foreigner, 
movable  or  immovable,  was  confiscated  to  the 
use  of  the  state,  to  the  exclusion  of  his  heirs, 
whether  claiming  ab  intesto  or  under  a  will 
of  the  deceased.  Opel  v.  Shoup,  100  Iowa 
407. 

3.  Drought  —  Charter  -  Party  —  Demurrage.  — 

See,  for  a  construction  of  the  provision  in  a 
charter-party,  that  in  the  computation  of  days 
allowed  for  the  delivery  of  the  cargo  days  lost 
by  reason  of  droughts,  floods,  storms,  etc., 
should  not  be  counted,  Sorensen  v.  Keyser,  51 
Fed.  Rep.  30;  The  India,  49  Fed.  Rep.  76.  See 
also  the  title  Demurrage,  vol.  9,  p.  220. 
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DRO  VER  —  DRO  WNED. 


Definitions. 


DROVER.  (See  also  Driver,  ante)  —  One  who  buys  cattle  in  one  place  to 
sell  in  another.1 

DROVER'S  PASSES. —See  the  title  Carriers  OF  PASSENGERS,  vol.  5,  p 
508. 

DROWNED. —  See  note  2. 


1.  Jacob's  Law  Diet.,  adopted  in  Mills  v. 
Hughes,  Willes  588,  where  the  word,  as  used 
in  an  exception  to  a  bankruptcy  law,  was  con- 
strued. The  word  is  derived  from  drove  and 
not  from  "  drive."  Bolton  v.  Sowerby,  11 
East  274.  Lord  Ellenborough,  in  that  case, 
said:  "  The  plaintiff's  character  of  farmer  or 
grazier  would  not  protect  him  for  any  trading 
carried  on  ultra  his  business  of  farming  or 
grazing,  and  collateral  to  the  management  of 
his  farms.  But  the  question  is,  whether  all 
the  acts  of  buying  and  selling  cattle  proved  to 
have  been  done  by  the  defendant  do  not  come 
within  the  other  description,  that  of  drover; 
or  whether  every  act  not  done  by  him  as  a 
farmer  or  grazier  were  not  done  by  him  as 
a  drover.  And  the  case  in  Willes,  which  was 
much  discussed,  is  a  strong  authority  in  his 
favor.  Reliance,  however,  is  had  upon  the 
statutes  of  Edward  VI.  and  Elizabeth,  to  show 
that  the  character  of  drover  was  then  consid- 
ered to  be  different  from  the  present  condition 
of  the  plaintiff;  such  persons  then  not  having 
farms  of  their  own,  but  going  about  the  coun- 
try purchasing  cattle  at  one  market  or  fair  and 
selling  them  at  another.  The  condition  of 
such  persons  has  indeed  altered  in  that  respect 
since  the  time  of  Edward  VI.,  and  probably 
even  since  the  5  Geo.  II.  Many  of  them  now 
hold  large  farms,  combining  the  character  of 
farmer  or  grazier  with  that  of  drover  as  it  was 
formerly  practiced;  but  a  person  cannot  be 
less  exempt  from  the  operation  of  the  bank- 
rupt laws  because  he  is  exempted  partly  as  a 
farmer,  partly  as  a  grazier,  and  partly  as  a 
drover,  for  the  several  acts  done  by  him  in 
those  respective  characters.  The  question  is, 
whether  any  one  act  has  been  done  by  him 
which  does  not  come  within  one  or  other  of 
those  characters.  He  had  one  farm  of  his 
own,  and  another  he  rented  as  a  grazier,  for_ 
the  feeding  of  his  cattle,  which  he  bought 
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for  the  purpose  of  fattening  upon  his  land  and 
then  selling  them.  In  addition  to  this  he 
bought  other  cattle  for  the  purpose  of  selling 
again  immediately  as  opportunity  offered. 
This  latter  occupation  brings  him  within  the 
character  of  a  drover.  Then  there  was  an 
union  of  all  the^  three  characters,  each  cf  which 
is  exempted  by  the  statute.  If  there  had  been 
any  dealing  beyond  the  scope  of  those  employ- 
ments, such  dealing  might  have  subjected  him 
to  the  bankrupt  laws;  as  in  the  case  of  Bar- 
tholomew v.  Sherwood  (M.  27  Geo.  III.  B.  R. 
cited  in  Patman  v.  Vaughan,  1  T.  R.  573;  vide 
Stewart  v.  Bell,  2  B.  &  P.  N.  R.  78),  where  a 
farmer  sought  his  living  by  buying  and  selling 
horses  collaterally  to  the  business  of  his 
farm." 

2.  Drowned.  —  An  indictment  which  charged 
that  the  accused  did  throw  the  said  A.  W.  into 
a  certain  canal,  wherein  there  was  a  large 
quantity  of  water,  by  means  of  which  throw- 
ing of  the  said  A.  W.  into  the  canal  aforesaid 
she  was  then  and  there  mortally  choked, 
suffocated,  and  drowned,  was  fatally  defective 
on  arrest  of  judgment  for  the  failure  to  con- 
clude the  averment  lhat  she  died  by  means  of 
thus  being  mortally  choked,  suffocated,  and 
drowned.  The  court,  in  U.  S.  v.  Barber,  20 
D.  C.  85,  said:  "  We  have  been  urgently  re- 
minded, nevertheless,  that  according  to  the 
dictionaries,  and  as  employed  in  literature  and 
in  common  speech,  the  word  drowned  meant 
death  by  submersion.  We  conceive  that  it  is 
quite  immaterial  what  that  word  imports  in 
common  usage,  inasmuch  as  the  precedents  of 
common-law  indiclments  for  murder  have,  ac- 
cording to  the  decisions  of  the  courts,  told  us 
authoritatively  what  it  means  when  employed 
in  this  allegation.  It  is,  by  that  dictionary, 
defined  to  mean  an  act  adapted  and  intended 
to  cause  death.  No  other  dictionary  is  rele- 
vant to  the  subject." 
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I.  Definition.  —  A  druggist  is  one 
tion  is  the  buying  and  selling  of  drugs. 

1.  The  Term  Defined.  —  Century  Diet. 

Massachusetts  Statutes.  —  "A  druggist,  in  the 
popular  acceptation  of  the  word,  is  one  who 
deals  in  medicines,  or  in  the  materials  that 
are  used  in  the  preparation  of  medicines;  the 
term  'medicines'  being  taken  in  its  largest  sig- 
nification." Mills  v.  Perkins,  120  Mass.  41. 
In  this  case  it  was  held  that  a  commission 
merchant  dealing  principally  in  alcohol  cannot 
properly  be  described  as  a  druggist,  in  the 
sense  in  which  the  word  is  used  in  the  Massa- 
chusetts statute  regulating  the  sale  of  alcohol 
by  druggists,  merely  because  the  article  in 
which  he  deals  is  susceptible  of  use  in  the 
preparation  of  medicine,  or  admits  of  medical 
use. 

Missouri  Statute.  —  "The  Act  of  1879  defined 
a  druggist  to  be  one  who  'shall  maintain  a 
store,  or  known  place  of  business,  shall  have 
complied  with  the  law  relating  to  merchants' 
licenses,  and  shall  have  at  all  times  on  hand 
at  said  store  or  place  of  business  a  stock  of 
goods  such  as  are  usually  kept  in  drug  stores, 
exclusive  of  intoxicating  liquors.'  While  the 
Act  of  1881  does  not  attempt  to  define  the  term 
'druggist,'  it  by  implication  declares  that  no 
one  shall  be  so  regarded  unless  registered  as 
such  under  its  provisions,  and  expressly  con- 
fers the  privileges  of  druggists  given  by  that 
act  upon  such  as  register,  without  requiring 
of  them  the  prerequisites  which  enter  into  the 
definition  of  a  druggist,  in  the  Act  of  1879." 
State  v.  Roller,  77  Mo.  120. 

In  State  v.  Greene,  27  Mo.  App.  627,  which 
was  a  prosecution  against  the  defendant  as  a 
druggist,  it  was  held  that  in  order  to  convict 
the  defendant  the  state  must  prove  that  he  was 
registered  as  a  druggist.  In  delivering  its 
opinion,  the  court  said:  "The  reason  is  obvi- 
ous.   He  is  indicted  as  being  of  a  special  call- 


who  deals  in  drugs ;  one  whose  occupa- 


ing  and  violating  the  law  as  such.  The  law 
which  makes  the  offense  and  declares  the  pun- 
ishment defines  who  may  be  the  offender.  He 
is  not  indicted  for  selling  liquor  without  a 
license,  but  for  violating  the  law  as  to  drug- 
gists and  pharmacists.  Being  a  druggist  is 
not  a  matter  of  defense  under  this  indictment, 
of  which  the  onus  to  prove  would  be  on  de- 
fendant, but  it  is  a  part  of  the  state's  case  that 
he  is  a  druggist,  and,  as  such,  has  violated 
the  law  in  that  regard.  This  the  state  must 
prove."  Compare  State  v.  Marchand,  25  Mo. 
App.  657. 

Wholesale  Druggists.  —  Where  a  statute  pro- 
vides that  "druggists  may  sell,  for  medicinal 
purposes  only,  pure  alcohol  to  other  druggists, 
apothecaries,  and  physicians,  known  to  be 
such,"  it  is  not  sufficient  evidence  of  a  sale  of 
alcohol  "for  medicinal  purposes  only,"  within 
the  statute,  that  the  buyers  were  wholesale 
druggists.    Mills  v.  Perkins,  120  Mass.  41. 

In  America  the  Term  Generally  Used  Synony- 
mously with  "  Apothecary  "  or  "  Pharmacist."  — 
"In  America  the  term  '  druggist  '  is  used 
synonymously  with  '  apothecary,'  although 
strictly  speaking  a  druggist  is  one  who  deals 
in  medicinal  substances,  vegetable,  animal, 
or  mineral,  before  being  compounded,  which 
composition  and  combination  are  really  the 
business  of  the  apothecary.  The  term  is  here 
used  in  its  double  sense."  1  Bouv.  Law  Diet. 
5°9- 

"In  this  country  the  business  of  pharmacist 
or  apothecary  and  druggist  is  all  one;  and  the 
same  person  who  prepares  and  compounds 
medicines  also  sells  them;  so  that  in  popular 
speech  all  three  are  used  interchangeably,  as 
practically  synonymous."  State  v.  Donald- 
son, 41  M  inn.  78.  See  also  Reg.  v.  Howarth, 
24  Ont.  Rep.  561. 
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Statutory  Regulations. 


II.  Statutory  Regulations.  —  In  most  of  the  United  States  and  in  England 
and  Canada  there  are  statutes  regulating  the  sale  of  drugs,  and  many  of  these 
statutes  have  received  the  interpretation  of  the  courts.1 


But  Distinction  Sometimes  Drawn  Between 
"  Druggist  "  and  "  Apothecary."  —  An  ordinary 
druggist  is  one  "  whose  occupation  is  merely 
to  buy  and  sell  drugs."  An  apothecary,  re- 
garded in  the  strictest  sense  of  that  word,  is 
"  one  who  prepares  and  sells  drugs  for  medi- 
cinal purposes."  Anderson  v.  Com.,  9  Bush 
(Ky.)  571. 

"  A  brief  and  clear  definition  of  the  term 
'  druggist,'  by  a  standard  lexicographer,  Dr. 
Webster,  is  that  '  druggist  '  properly  means 
one  whose  occupation  is  to'  buy  and  sell  drugs 
without  compounding  or  preparation.'  The 
term  therefore  has  a  much  more  limited  and 
restricted  meaning  than  the  word  '  apothe- 
cary,' and  we  find  little  difficulty  in  concluding 
that  the  term  '  druggist  '  may  be  applied  in  a 
technical  sense  to  persons  who  buy  and  sell 
■drugs.  A  man  may  be  a  druggist  in  the  sense 
of  being  a  purchaser  and  vendor  of  medicines, 
whether  he  have  a  license  as  a  druggist  or 
not,  although  he  cannot  legally  deal  in  drugs 
(buying  and  selling)  without  a  license."  State 
v.  Holmes,  28  La.  Ann.  765,  26  Am.  Rep.  no. 

1.  Police  Power.  —  A  state  statute  which  re- 
quires the  retailer  of  drugs,  medicines,  etc.,  to 
submit  to  an  examination  and  procure  a  license 
is  within  the  police  power  of  the  state  and  is 
not  a  tax  on  business,  nor  does  it  deprive  one  of 
property  without  due  process  of  law.  State  v. 
Heinemann,  80  Wis.  253;  State  v.  Forcier,  65 
N.  H.  42.  In  this  latter  case,  Clark,  J.,  in  de- 
livering the  opinion  of  the  court,  said:  "  The 
fee  of  five  dollars  to  be  paid  by  the  applicant 
for  a  license  to  engage  in  the  business  of  an 
apothecary  and  druggist  is  merely  an  equiva- 
lent for  the  service  rendered  by  the  commis- 
sioners in  making  the  examination  and  issuing 
the  license,  and  cannot  be  considered  as  a  tax 
upon  the  business,  or  as  depriving  the  appli- 
cant of  his  property  without  due  process  of 
law." 

State  statutes  imposing  a  license  on  all 
itinerant  vendors  of  drugs,  applicable  alike  to 
■drugs  produced  within  the  state  and  those 
brought  in  original  packages  from  another 
state,  are  not  in  any  sense  regulations  of  inter- 
state commerce,  but  the  reasonable  exercise 
of  the  police  power  of  the  state.  State  v. 
Wheelock,  95  Iowa  577. 

A  Pennsylvania  statute  (Act  of  June  16,  1891, 
P.  L.  313),  provides  that  no  person  shall  en- 
gage in  the  business  of  retailing  drugs  who 
has  not  obtained  a  certificate  of  competency 
from  the  state  pharmaceutical  examining 
board  and  been  duly  registered  as  provided 
by  the  statute,  but  further  provides  that  the 
widow  or  legal  representative  of  a  deceased 
registered  pharmacist  may  continue  the  busi- 
ness of  such  deceased  pharmacist.  It  was  held 
that  this  statute  is  unconstitutional,  that  it  is 
not  a  valid  exercise  of  the  police  power,  but  is 
a  species  of  class  legislation,  in  that  it  permits 
certain  unqualified  persons  to  engage  in  the 
retail  drug  business  and  excludes  others. 
Com.  v.  Zacharias,  3  Pa.  Super.  Ct.  Rep.  264. 

Under  the  Illinois  Act  to  Regulate  the  Practice 
of  Pharmacy,  a  pharmacist  entitled  to  registra- 


tion, who  pays  his  fee,  is  entitled  to  proceed 
in  his  business  until  the  expiration  of  the  year, 
and  he  cannot  be  held  liable  in  a  criminal 
prosecution  because  of  the  nonaction  of  the 
board  of  pharmacy  in  issuing  the  certificate. 
Carberry  v.  People,  39  111.  App.  506. 

Under  this  act,  if  a  registered  pharmacist  is 
employed  and  placed  in  charge  of  a  drug 
store,  he  becomes  personally  liable  for  the 
statutory  penalty  if  he  permits  one  who  is  not 
a  registered  pharmacist  as  assistant  to  vend 
drugs,  medicines,  or  poisons  in  his  store. 
Thus,  if  he  instructs  a  boy  to  sell  anything  in 
the  drug  store  except  poisons,  leaving  him  to 
judge  what  are  poisons,  he  thereby  violates 
the  statute.    Haas  v.  People,  27  111.  App.  416. 

An  Iowa  Statute  provides  that  "  druggists 
and  pharmacists  who  were  registered  without 
examination  forfeit  their  registration  when 
they  have  voluntarily  sold,  parted,  or  severed 
their  connection  with  the  drug  business  for  a 
period  of  two  years,  at  the  place  designated  in 
the  certificate  of  registration.  Should  such 
party  who  has  thus  forfeited  his  registration 
wish  to  engage  in  the  practice  of  pharmacy,  he 
is  required  to  be  registered  by  examination  as 
per  section  five."  It  was  held  that  under  this 
statute  a  druggist  registered  in  one  place,  re- 
moving to  another  place  in  the  state,  must 
submit  to  an  examination  two  years  after  his 
change,  upon  which  alone  a  certificate  may  be 
issued.    Braniff  v.  Weaver,  72  Iowa  641. 

In  a  prosecution  under  the  Iowa  statute, 
making  it  unlawful  "  for  any  person  not  a 
registered  pharmacist  to  conduct  any  pharmacy 
or  drug  store,"  it  was  held  that  a  person 
might  lawfully  become  the  proprietor  of  a 
stock  of  drugs  without  being  a  registered 
pharmacist,  but  that  being  such  proprietor  is 
quite  different  from  conducting  a  drug  store; 
that  the  conductor  of  the  store,  within  the 
meaning  of  the  statute,  is  the  person  who  has 
the  ultimate  right  to  control  the  business  in 
respect  to  its  continuance  or  discontinuance, 
the  employment  of  clerks,  the  fixing  of  prices, 
etc.,  and  it  is  no  defense  to  the  prosecution 
that  the  defendant  employs  a  clerk  who  is  a 
registered  pharmacist,  for  no  matter  with  what 
powers  such  a  clerk  may  be  clothed,  he  can- 
not be  said  to  be  the  conductor  of  the  store 
while  his  powers  are  merely  derivative.  State 
v.  Norton,  67  Iowa  641. 

In  New  Hampshire  and  Ontario  there  are  some- 
what similar  statutes  which  have  received  a 
like  construction.  State  v.  Forcier,  65  N.  H. 
42;  Reg.  v.  Simpson,  27  Ont.  Rep.  603. 

But  under  the  Pennsylvania  Act  (May  24,  1887, 
P.  L.  162)  the  owner  of  a  drug  store  who  takes 
no  part  in  conducting  the  same  himself,  but 
employs  a  duly  certified  pharmacist  for  said 
purpose,  is  not  subject  to  indictment  for  en- 
gaging as  manager  in  the  business  of  an 
apothecary  or  pharmacist  without  having  ob- 
tained the  certificate  of  competency  and  qualifi- 
cation required  by  said  act.  Com.  v.  Johnson, 
144  Pa.  St.  377.  See  also  Com.  v.  Zacharias, 
3  Pa.  Super.  Ct.  Rep.  264. 

Under  the  Kentucky  Statute  known  as  the 
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III.  Liability  of  Druggist  —  1.  Civil  Liability.  —  When  a  druggist  sells 


Pharmacy  Act,  all  graduates  in  pharmacy  of 
an  incorporated  college  of  pharmacy  are  en- 
titled to  be  entered  as  registered  pharmacists 
without  submitting  to  an  examination  and 
without  having  served  an  apprenticeship,  and 
any  rule  of  the  State  Board  of  Pharmacy  to  the 
contrary  is  void;  and  a  graduate  of  a  "school 
ol  [)h. 1 1  mucy  "  which  is  one  of  the  departments 
of  an  advanced  institution  of  learning,  whether 
in  the  state  or  not,  such  as  the  University  of 
Michigan,  is  a  graduate  of  a  "  college  of 
pharmacy  "  within  the  meaning  of  the  act. 
State  Board  of  Pharmacy  v.  White,  84  Ky.  626. 

The  Michigan  Pharmacy  Act  provides  that  the 
Board  of  Pharmacy  "  may  grant,  under  such 
rules  and  regulations  as  it  may  deem  proper, 
at  a  fee  not  exceeding  one  dollar,  the  certifi- 
cate of  registered  assistant,  to  clerks  or  assist- 
ants in  pharmacy  not  less  than  eighteen  years 
of  age."  The  same  act  further  provides  for  a 
yearly  fee  to  be  paid  to  the  board,  which  shall 
not  exceed  one  dollar  for  a  pharmacist,  and 
fifty  cents  for  an  assistant,  such  registration 
fee  to  be  fixed  by  the  board.  It  was  held  that 
these  provisions  do  not  authorize  the  pharmacy 
board  to  fix  the  license  fees  arbitrarily,  but  the 
fee  must  be  uniform,  and  apply  to  all  persons 
of  each  of  the  designated  classes  alike.  Noth- 
ing in  this  act  interferes  with  a  physician  in 
the  legitimate  practice  of  his  profession,  or 
prevents  him  from  supplying  to  his  patients 
such  articles  as  may  seem  to  him  proper.  But 
unless  he  has  complied  with  all  the  regula- 
tions of  the  act,  he  has  no  more  right  than  any 
other  person  to  step  into  a  drug  store  and  to 
compound  or  sell  drugs  or  poisons  to  one  not 
his  patient.    People  v.  Moorman,  86  Mich.  433. 

Under  the  Minnesota  Pharmacy  Act,  which  pro- 
hibits the  compounding  of  prescriptions,  orthe 
vending  of  drugs  or  poisons,  except  under  the 
supervision  of  a  registered  pharmacist  or  by  a 
registered  assistant,  it  was  held  that  the  owner 
of  a  drug  store  is  not  liable  for  a  sale  by  one 
in  his  employ,  not  a  registered  pharmacist  or 
assistant,  made  without  his  knowledge  or 
assent.    State  v.  Robinson,  55  Minn.  169. 

In  this  act  there  is  a  provision  permitting 
shopkeepers  (not  pharmacists)  whose  places  of 
business  are  more  than  one  mile  from  a  drug 
store  to  sell  the  commonly  used  medicines  and 
poisons,  if  put  up  by  a  registered  pharmacist, 
but  prohibiting  such  sales  within  a  mile  of  any 
drug  store.  This  was  held  not  to  be  an  arbi- 
trary discrimination,  but  reasonable  in  view  of 
the  necessities  and  convenience  of  those  who 
reside  at  a  distance  from  a  regular  drug  store. 
State  v.  Donaldson,  41  Minn.  74. 

The  business  of  dealing  in  and  selling 
patent  medicines  is  excepted  generally  from 
the  provisions  of  this  act.  State  v.  Donaldson, 
41  Minn.  74. 

New  York  —  Public  Health  Law.  —  The  pro- 
visions of  the  Public  Health  Law  (Laws  1893, 
c.  661)  prohibiting  the  practice  of  pharmacy  by 
persons  not  having  a  license  issued  by  the 
State  Board  of  Pharmacy,  having  been  enacted 
to  protect  the  public  against  incompetence  in 
the  preparation  and  compounding  of  drugs, 
the  exemption  contained  in  section  187  of  that 
statute,  providing  that  it  "  shall  not  apply  to 
the  business  of  a  practitioner  of  medicine  who 


is  not  the  proprietor  of  a  store  for  the  retailing 
of  drugs,  medicines,  or  poisons,  and  shall  not 
prevent  practitioners  of  medicine  from  supply- 
ing their  patients  with  such  articles  as  they 
may  deem  proper,"  must  be  deemed  to  em- 
brace all  physicians,  except  when  they  are  en- 
gaged in  the  business  of  pharmacy  either  for 
themselves  or  another.  Therefore,  it  was  held 
that  a  practicing  physician  who  compounded 
and  filled  on  several  occasions  prescriptions 
of  other  practicing  physicians,  in  a  store,  in 
the  business  carried  on  in  which  he  had  no  in- 
terest, but  where  he,  without  rent,  occupied 
an  office  and  had  a  sign  at  the  window,  was 
not  liable  for  the  penalties  prescribed  by  the 
act  for  its  violation.  Suffolk  County  v.  Shaw, 
21  N.  Y.  App.  Div.  146. 

Section  187  of  this  act  provides  that  article 
11  (which  includes  section  186,  prohibiting  the 
practice  of  pharmacy  without  a  license)  shall 
not  apply  to  the  sale  of  the  usual  domestic 
remedies  by  retail  dealers  in  the  rural  districts. 
"  Rural  districts  "  is  defined  in  the  act  to 
mean  small  villages  and  country  districts  hav- 
ing no  store  where  pharmacy  is  practiced.  It 
was  held  that  a  village  the  size  of  Peekskill, 
having  upwards  of  twelve  thousand  inhab- 
itants, cannot  be  regarded  as  coming  within 
this  category,  and  consequently  that  an  un- 
licensed dealer  in  such  a  village  is  not  within 
the  protection  of  section  187.  Westchester 
County  v.  Dressner,  23  N.  Y.  App.  Div.  215. 

In  an  action  to  recover  the  penalty  for  a  sale 
by  an  unlicensed  person  in  violation  of  article 
11  of  the  Public  Health  Law,  where  it  appears 
that  the  unlawful  sale  was  not  made  by  the 
defendant,  but  by  his  clerk,  the  defendant  is 
entitled  to  show  that  the  sale  was  made  against 
his  express  directions,  provided  such  directions 
were  given  in  good  faith  and  with  an  honest 
intent  and  a  desire  and  reasonable  expectation 
that  they  should  and  would  be  obeyed;  such 
proof  is  relevant,  although  not  conclusive 
upon  the  question  of  the  authority  of  the  clerk 
to  sell.  Westchester  County  v.  Dressner,  23  N. 
Y.  App.  Div.  215. 

As  this  act  authorizes  the  recovery  of  a  pen- 
alty for  "  every  such  violation  "  of  the  provi- 
sions of  the  article  relative  to  the  practice  of 
pharmacy,  cumulative  penalties  may  be  re- 
covered. Suffolk  County  v.  Shaw,  21  N.  Y. 
App.  Div.  146.  But  see  Apothecaries  Co.  v. 
Jones,  (1893)  1  Q.  B.  89. 

Where  a  person  not  licensed  as  a  pharmacist 
sold  at  retail,  on  February  9,  1897,  Rochelle 
salts,  in  violation  of  section  187  of  the  Public 
Health  Law  as  it  then  existed,  and  pending  the 
trial  of  the  action  brought  to  recover  the  pen- 
alty prescribed  by  the  act  for  such  violation 
section  187  was  amended  by  chapter  297  of  the 
Laws  of  1897,  so  as  not  to  apply  to  the  sale  of 
Rochelle  salts  by  retail  dealers  or  merchants, 
the  right  to  recover  the  penalty  was  lost. 
Westchester  County  v.  Dressner,  23  N.  Y.  App. 
Div.  215. 

A  sale  at  retail  by  a  person,  a  resident  of  the 
city  of  Brooklyn  in  the  county  of  Kings,  who 
is  not  registered  as  a  pharmacist,  of  medicine 
in  bottles  having  on  their  labels  the  stamp  of 
the  vendors,  and  directions  as  to  the  size  of 
dose,  graduated  to  suit  the  age  of  the  person 
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drugs  or  medicines  to  a  customer  he 

taking  it,  although  such  medicine  may  be  in 
the  original  packages  of  the  manufacturers  and 
put  up  in  sealed  bottles  which  have  not  been 
opened,  constitutes  a  violation  of  chapter  502 
of  the  Laws  of  1879,  as  amended  by  chapter 
272  of  the  Laws  of  1S86,  which  provides  that 
"  it  shall  be  unlawful  *  *  *  for  any  per- 
son, unless  a  registered  pharmacist  within  the 
meaning  of  this  act,  to  open  or  conduct  any 
pharmacy  or  store  for  retailing,  dispensing,  or 
compounding  medicines  or  poisons."  People 
v.  Abraham,  16  N.  Y.  App.  Div.  58. 

West  Virginia  Acts  1877,  c.  107,  §  I,  which 
requires  a  state  license  to  enable  one  to  pursue 
the  business  of  a  druggist,  is  not  repealed  by 
the  Pharmacy  Act,  Acts  1881,  c.  52.  State  v. 
Enoch,  26  W.  Va.  253. 

England  —  Pharmacy  Act,  1868.  —  By  section 
15  of  the  Pharmacy  Act,  1868,  31  &  32  Vict., 
c.  121,  it  is  provided  that  any  person  who 
shall  sell  poisons,  "  not  being  a  duly  registered 
chemist,  or  chemist  and  druggist,"  shall  for 
every  such  offense  be  liable  to  pay  a  penalty 
or  sum  of  five  pounds.  It  was  held  that  an  un- 
registered assistant  who,  in  the  absence  of  his 
master,  sells  any  poison  or  preparation  con- 
taining poison  as  in  that  act  defined,  is  liable 
to  a  penalty  under  the  above  section,  notwith- 
standing that  he  effects  such  sale  on  behalf  of 
his  master,  and  that  his  master  is  a  duly  regis- 
tered chemist.  Pharmaceutical  Soc.  v.  Wheel- 
don,  24  Q.  B.  Div.  683. 

The  prohibition  in  section  15  of  this  act 
against  the  sale  of  poisons  by  other  than  reg- 
istered pharmacists  is  not  confined  to  the  sale 
of  the  scheduled  poisons  in  their  simple  state, 
or  of  preparations  of  such  poisons,  but  extends 
to  the  sale  of  a  compound  containing  a  sched- 
uled poison  as  one  of  its  ingredients.  Berry 
v.  Henderson,  L.  R.  5  Q.  B.  296;  Pharma- 
ceutical Soc.  v.  Piper,  (1893)  1  Q.  B.  686; 
Pharmaceutical  Soc.  v.  Armson,  (1894)  2  Q.  B. 
720. 

But  in  order  to  render  a  person,  not  a  reg- 
istered chemist,  liable  under  this  act,  it  is 
not  sufficient  to  prove  the  sale  of  a  compound 
containing  an  infinitesimally  small  quantity  of 
a  scheduled  poison.  Pharmaceutical  Soc.  v. 
Delve,  (1894)  1  Q.  B.  71.  Compare  Pharma- 
ceutical Soc.  v.  Piper,  (1893)  1  Q.  B.  686; 
Pharmaceutical  Soc.  v.  Armson,  (1894)  2  Q.  B. 
720. 

The  exception  in  section  16  of  this  act  as  to 
the  making  or  dealing  in  patent  medicines  ex- 
tends only  to  medicines  which  are  the  subject 
of  letters  patent,  and  not  to  proprietary  medi- 
cines. Pharmaceutical  Soc.  v.  Piper,  (1893)  I 
Q.  B.  686;  Pharmaceutical  Soc.  v.  Armson, 
(1894)  2  Q.  B.  720. 

Section  17  of  this  act  enacts  that  it  shall  be 
unlawful  to  sell  any  poison  unless  the  box, 
bottle,  vessel,  wrapper,  or  cover  in  which  such 
poison  is  contained  shall  be  distinctly  labeled 
with  the  name  of  the  article  and  the  word 
"  poison,"  and  the  name  and  the  address  of  the 
seller  of  the  poison,  and  any  person  selling 
poison  otherwise  shall  upon  summary  convic- 
tion be  liable  to  a  penalty,  and  for  the  pur- 
poses of  the  section  the  person  on  whose 
behalf  any  sale  is  made  by  any  apprentice  or 
servant  shall  be  deemed  to  be  the  seller.  In 


impliedly  warrants  that  they  are  of  the 

Templeman  v.  Trafford,  8  Q.  B.  Div.  397,  the 
respondent  sold  in  his  shop  in  Frier  street,  Ox- 
ford, a  packet  of  poison  labeled  only,  "  W. 
Paterson,  chemist  and  druggist,  3  Cowley 
Road,  Oxford"  —  the  name  and  address  of  a 
registered  chemist  who  had  supplied  the  poison 
to  the  respondent,  and  paid  him  a  commission 
on  the  sale.  It  was  held  that  the  respondent 
was  the  "  seller,"  with  whose  name  and  ad- 
dress the  packet  should  have  been  labeled, 
and  he  was  liable  to  a  penalty  under  section 
17,  which  applies  to  the  person  keeping  the 
shop  or  conducting  the  business  in  which  the 
sale  is  made. 

By  the  Apothecaries  Act,  1815  (55  Geo.  III.,  c. 
194),  §  20,  any  person  who  shall  "  act  or  prac- 
tice as  an  apothecary  "  without  a  certificate  is 
liable  to  a  penalty  "  for  every  such  offense." 
In  Apothecaries  Co.  v.  Jones,  (1893)  r  Q.  B. 
89,  the  defendant  practiced  as  an  apothecary 
without  a  certificate,  and  gave  medical  advice 
and  supplied  medicine  to  three  different  per- 
sons at  different  times  on  the  same  day.  He 
was  sued  for  three  penalties.  It  was  held 
that  the  words  "  act  or  practice  as  an  apothe- 
cary "  were  directed  against  a  habitual  or  con- 
tinuous course  of  conduct,  and  the  defendant 
was  not  guilty  of  a  separate  offense  in  attend- 
ing each  of  the  three  persons,  and  was  liable 
to  only  one  penalty.  See  also  Apothecaries 
Co.  v.  Bentley,  1  C.  &  P.  538,  11  E.  C.  L.  462; 
Apothecaries  Co.  v.  Burt,  5  Exch.  363.  Com. 
pare  Suffolk  County  v.  Shaw,  21  N.  Y.  App. 
Div.  146. 

Onus  Probandi.  —  In  an  action  for  the  penalty 
prescribed  by  this  act  for  practicing  as  an 
apothecary  without  having  obtained  a  certifi- 
cate from  the  Apothecaries  Company,  it  is  not 
necessary,  on  the  part  of  the  plaintiffs,  to 
prove  that  the  party  has  not  obtained  his  cer- 
tificate, the  onus  lying  on  him  to  show  that  he 
has  obtained  it.  Apothecaries  Co.  v.  Bentley, 
1  C.  &  P.  538,  11  E.  C.  L.  462.  See  also 
People  v.  Rontey,  (Supreme  Ct.)  21  N.  Y.  St. 
Rep.  173,  affirmed  117  N.  Y.  624. 

In  an  action  to  recover  the  penalty,  under 
this  act,  for  practicing  as  an  apothecary,  by  at- 
tending, advising,  and  furnishing  medicines, 
without  certificate,  the  defense  was  that  the 
defendant  was  a  chemist  and  druggist,  and 
therefore  protected  by  section  28,  which  enacts 
that  nothing  in  the  statute  shall  affect  the  busi- 
ness of  a  chemist  and  druggist  in  "  the  buy- 
ing, preparing,  compounding,  dispensing,  and 
vending  drugs,  medicines,"  etc.;  but  all  per- 
sons using,  or  who  shall  use,  that  business 
may  use,  exercise  and  carry  on  the  same  as 
fully  and  amply  as  the  same  was  used,  etc., 
by  chemists  and  diuggists  before  the  passing 
of  the  act.  It  was  held  that  the  defendant,  to 
bring  himself  within  this  clause  (if  available), 
was  bound  to  show  by  evidence  that  chemists 
and  druggists  did  in  fact  attend,  advise,  and 
furnish  medicines  before  the  statute  was 
passed.  Apothecaries'  Co.  v.  Greenough,  1  Q. 
B.  799,  41  E.  C.  L.  783. 

Ontario  Statutes  —  Druggist  Practicing  Medi- 
cine —  Apothecary.  —  A  person  went  to  a  drug- 
gist's shop,  stating  that  he  was  sick,  and  de- 
scribing his  complaint;  the  druggist  said  he 
believed  it  to  be  diarrhoea,  and  after  advising 
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character  called  for.'  He  is  bound  to  know  the  properties  of  the  medicines 
he  vends ;  a  and  if  through  the  negligence  or  want  of  skill  of  himself  3  or  his 


him  as  to  diet,  gave  him  a  bottle  of  medicine 
for  which  he  charged  fifty  cents.  The  drug- 
gist stated  that  he  had  several  kinds  of 
diarrhoea  mixture,  and  had  sometimes  to  in- 
quire as  to  symptoms  in  order  to  decide  what 
mixture  to  give.  It  was  held  that  this  was 
practicing  medicine  for  gain  within  section  45 
of  the  Medical  Act,  Rev.  Stat.  Ontario,  c.  148, 
which  provides  that  it  shall  not  be  lawful  for 
any  person  not  registered  as  provided  by  the 
act  to  practice  medicine  for  gain.  It  was  also 
held  that  the  fact  of  the  druggist  being  regis- 
tered under  the  Pharmacy  Act,  Rev.  Stat. 
Ontario,  c.  151,  which  entitled  him  to  act  as 
an  apothecary  as  well  as  a  druggist,  did  not 
authorize  the  practice  of  medicine.  Reg.  v. 
Howarth,  24  Ont.  Rep.  561. 

License  Tax,  —  In  South  Carolina  a  druggist 
may  be  required  to  pay  a  license  tax  though 
he  has  already  had  a  license  from  the  board  of 
pharmaceutical  examiners  of  the  state.  In- 
formation Against  Jager,  29  S.  Car.  438. 

Sunday  Laws.  —  Under  the  provisions  of  the 
Mississippi  Code  which  declare  that  it  shall  be 
unlawful  for  any  person  who  has  a  license  to 
sell  vinous  and  spirituous  liquors  to  keep  open 
on  Sunday  the  bar  or  place  where  such  liquors 
are  sold,  it  is  unlawful  for  a  druggist  who 
sells  liquor  in  the  same  store  with  his  drugs 
to  keep  such  store  open  on  that  day,  unless 
keeping  open  that  part  of  the  store  where  the 
drugs  are  kept  does  not  afford  access  to  the 
place  where  the  liquors  are  sold.  Elkin  v. 
State,  63  Miss.  129. 

In  Pennsylvania,  selling  soda  water  as  a  bev- 
erage on  Sunday,  in  connection  with  drugs,  is 
a  violation  of  the  Pennsylvania  statute  pro- 
hibiting "  worldly  employment  "  on  Sunday. 
Splane  v.  Com.,  (Pa.  1888)  12  Atl.  Rep.  431. 

Preservation  and  Production  of  Prescriptions.  — 
A  Missouri  statute  provides  that  every  drug- 
gist shall  carefully  preserve  all  prescriptions 
compounded  by  him,  or  those  in  his  employ, 
numbering,  dating,  and  filing  them  in  the 
order  in  which  they  are  compounded,  and  shall 
produce  the  same  in  court,  or  before  any  grand 
jury  whenever  thereto  lawfully  required,  and 
on  failing  to  do  so  shall  be  deemed  guilty  of  a 
misdemeanor.  Under  this  statute  it  was  held 
that  a  subpeena  duces  tecum  requiring  a  drug- 
gist to  produce  before  the  grand  jury  prescrip- 
tions compounded  by  him,  or  by  those  in  his 
employ,  must  specify  with  some  particularity 
the  prescriptions  to  be  produced.  A  require- 
ment for  the  production  of  all  prescriptions 
compounded  by  him  between  specified  dates 
is  insufficient,  and  the  disobedience  of  it  by 
the  druggist  will,  therefore,  not  warrant  a 
criminal  prosecution.  State  v.  Bragg,  51  Mo. 
App.  334.  See  also  State  v.  Davis,  117  Mo. 
614,  108  Mo.  666.  This  statute  is  constitu- 
tional. State  v.  Davis,  117  Mo.  614,  108  Mo. 
666. 

1.  Civil  Liability.  —  Jones  v.  George,  56  Tex. 
149,  42  Am.  Rep.  689,  61  Tex.  345.  In  this 
case  a  planter  engaged  in  raising  cotton  pur- 
chased from  a  druggist  an  article  supposed  to 
be  Paris  green,  for  the  known  purpose  of 
killing  cotton  worm.    The  druggist  delivered 


to  the  purchaser  another  and  harmless  drug 
instead  of  Paris  green.  It  was  held  that 
there  was  an  implied  warranty  that  the  drug- 
gist sold  and  delivered  an  article  of  the  kind 
called  for  and  purchased  by  the  planter. 
Watts,  J.,  in  delivering  the  opinion  of  the 
court  (in  56  Tex.)  said:  "  The  appellee  was 
engaged  in  the  business  of  a  druggist,  holding 
himself  out  to  the  public  as  one  having  the 
peculiar  learning  and  skill  necessaiy  to  a  safe 
and  proper  conducting  of  the  business.  The 
general  customer  is  not  supposed  to  be  skilled 
in  the  matter,  and,  as  represented  in  this  case, 
does  not  know  one  drug  from  another;  but  in 
the  purchase  of  drugs,  the  customer  must  rely 
upon  the  druggist  to  furnish  the  article  called 
for;  and  in  this  particular  business,  the  cus- 
tomer who  has  not  the  experience  and  learn- 
ing necessary  to  a  proper  vending  of  drugs 
would  not  be  held  to  the  rule  that  they  must 
examine  for  themselves.  It  would  be  but  idle 
mockery  for  the  customer  to  make  the  exam- 
ination when  it  would  avail  him  nothing.  On 
the  contrary,  the  business  is  such  that  in  the 
very  nature  of  things  the  druggist  must  be 
held  to  warrant  that  he  will  deliver  the  drug 
called  for  and  purchased  by  the  customer." 

2.  Fleet  v.  Hollenkemp,  13  B.  Mon.  (Ky.)  227, 
56  Am.  Dec.  563;  Smith  v.  Hays,  23  111.  App. 
244. 

3.  Degree  of  Care  and  Skill  Required  of  Drug- 
gists.—  Druggists,  when  engaged  in  manu- 
facturing, compounding,  or  vending  drugs  and 
medicines,  are  required  to  exercise  the  highest 
degree  of  care  known  to  practical  men.  The 
care  exercised  must  be  commensurate  with  the 
danger  involved.  Howes  v.  Rose,  13  Ind. 
App.  677;  Walton  v.  Booth,  34  La.  Ann.  915; 
Brown  v.  Marshall,  47  Mich.  576,  41  Am.  Rep. 
733;  Beckwith  v.  Oatman,  43  Hun  (N.  Y.)  265; 
Minner  v.  Scherpich,  (Brooklyn  City  Ct.)  5  N. 
Y.  St.  Rep.  851. 

"  The  case,  it  must  be  conceded,  is  one  in 
which  a  very  high  degree  of  care  may  justly 
be  required.  People  trust  not  merely  their 
health  but  their  lives  to  the  knowledge,  care, 
and  prudence  of  druggists,  and  in  many  cases 
a  slight  want  of  care  is  liable  to  prove  fatal  to 
some  one.  It  is  therefore  proper  and  reason- 
able that  the  care  required  shall  be  propor- 
tioned to  the  danger  involved."  Cooley,  J., 
in  Brown  v.  Marshall,  47  Mich.  576,  41  Am. 
Rep.  733- 

But  the  mere  sale  of  a  poisonous  drug  to  one 
who  asks  for  a  harmless  one  is  insufficient  to 
show  negligence  of  the  druggist  in  making  the 
sale.    Howes  v.  Rose,  13  Ind.  App.  674. 

But  in  Minner  v.  Scherpich,  (Brooklyn  City 
Ct.)  5  N.  Y.  St.  Rep.  851,  it  was  held  that  the 
use  of  strychnine  by  a  druggist  in  filling  a 
prescription,  when  a  preparation  of  camphor 
is  called  for,  establishes  negligence  unless  a 
satisfactory  explanation  is  given. 

In  Kentucky  druggists  have  been  held  abso- 
lutely liable,  notwithstanding  any  degree  of 
care  they  may  have  used,  for  injuries  happen- 
ing through  the  mixture  of  poisons  with 
ordinary  drugs.  Fleet  v.  Hollenkemp,  13  B. 
Mon.  (Ky.)  219,  56  Am.  Dec.  563. 
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servants  1  in  the  compounding  or  sale 
liable  in  damages  to  the  party  injured. 

1.  Druggist  Eesponsible  for  Negligence  of  His 
Clerk.  —  It  is  the  duty  of  druggists  to  know  the 
properties  of  the  medicines  which  they  vend, 
and  to  employ  such  persons  as  are  capable  of 
discriminating  and  compounding  according  to 
prescription.  Fleet  v.  Hollenkemp,  13  B. 
Mon.  (Ky.)  227,  56  Am.  Dec.  563;  Smith  v. 
Hays,  23  111.  App.  244. 

And  where  an  injury  results  from  the  negli- 
gence of  a  druggist's  clerk  or  agent  in  com- 
pounding or  vending  drugs  the  druggist  who 
employs  him  is  liable.    Pharmaceutical  Soc. 

VVheeldon,  24  Q.  B.  Div.  683;  Smith  v. 
Hays,  23  111.  App.  244;  Hansford  v.  Payne,  11 
Bash  (Ky.)  381 ;  McCubbin  v.  Hastings,  27  La. 
Ann.  713;  Thomas  v.  Winchester,  6  N.  Y.  397, 
57  Am.  Dec.  455;  Davis  v.  Guarnieri,  45  Ohio 
St.  470;  Hargrave  v.  Vaughn,  82  Tex.  347. 

But  in  Texas  it  has  been  held  that  neither  at 
common  law  nor  under  the  statutes  of  that 
state  is  a  druggist  liable  for  injury  caused  by 
the  death  of  a  person,  where  such  death  results 
from  the  negligence  of  his  clerk  in  compound- 
ing or  selling  drugs.  Hargrave  v.  Vaughn,  82 
Tex.  347. 

The  fact  that  a  druggist's  clerk  is  himself  a 
competent  druggist  will  render  his  employer's 
liability  for  injuries  resulting  from  his  negli- 
gence none  the  less  certain.  McCubbin  7/. 
Hastings,  27  La.  Ann.  713. 

But  a  failure  on  the  part  of  a  druggist's 
clerk  to  exercise  due  care  and  skill  in  com- 
pounding prescriptions  must  be  proved  before 
the  druggist  can  be  held  liable  in  damages 
caused  by  the  use  of  wrong  drugs;  negligence 
must  exist  as  a  necessary  element  in  the  lia- 
bility when  a  mistake  has  occurred.  Beck- 
with  v.  Oatman,  43  Hun  (N.  Y.)  266. 

2.  Druggist  Liable  for  Injury  Caused  by  His 
Negligence.  —  George  v.  Skivington,  L.  R.  5 
Exch.  1;  Smith  v.  Hays,  23  111.  App.  244;  Mc- 
Cubbin v.  Hastings,  27  La.  Ann.  717;  Har- 
grave v.  Vaughn,  82  Tex.  347. 

Poison  Delivered  Instead  of  Harmless  Medicine. 
—  Where  a  customer  asks  for  a  harmless  medi- 
cine and  the  druggist  negligently  sells  him  a 
poison  instead,  the  druggist  is  liable  in  dam- 
ages for  his  error.  Smith  v.  Hays,  23  111. 
App.  244.  Thus  if  a  druggist  sells  sulphate 
of  zinc  for  Epsom  salts  he  is  liable  for  the 
damages  done.  Walton  v.  Booth,  34  La.  Ann. 
914.  And  so  is  he  liable  if  he  sells  morphine 
instead  of  quinine.  Brunswig  v.  White,  70 
Tex.  507.  And  where  the  plaintiff  sent  a  pre- 
scription to  the  defendant's  drug  store,  con- 
taining directions  that  snakeroot  and  Peruvian 
bark  in  certain  quantities  should  be  furnished, 
and  the  defendants  in  filling  such  prescription 
intermixed  the  poisonous  drug  cantharides,  or 
Spanish  flies,  with  the  bark  and  snakeroot,  and 
the  plaintiffs  took  the  mixture  and  were  in- 
jured thereby,  it  was  held  that  the  defendants 
were  legally  responsible  in  damages  to  the 
plaintiffs  for  the  accident.  Fleet  v.  Hollen- 
kemp, 13  B.  Mon.  (Ky.)  227  56  Am.  Dec.  563. 

Where  in  compounding  a  medicine  a  drug- 
gist ground  the  different  articles  of  which  it 
was  composed,  in  a  mill  used  to  grind  poison- 
ous  drugs,  without    properly  cleansing  the 


of  such  medicines  injury  results,  he  is 


mill,  he  was  held  liable  for  the  injury  caused 
thereby.  Fleet  v.  Hollenkemp,  13  B.  Mon. 
(Ky.)  219,  56  Am.  Dec.  563. 

Where  the  Person  Injured  Is  Not  the  Immediate 
Vendee  of  the  Druggist.  —  In  the  leading  case  of 
Thomas  v.  Winchester,  6  N.  Y.  396,  57  Am. 
Dec.  455,  it  was  held  that  a  dealer  in  drugs 
and  medicines  who  carelessly  labels  a  deadly 
poison  as  a  harmless  medicine,  and  sends  it, 
so  labeled,  into  the  market,  is  liable  to  any 
person  who,  without  fault  on  his  part,  is  in- 
jured thereby,  though  it  may  have  passed 
through  other  hands  by  intermediate  sales  be- 
fore it  reached  the  person  injured.  The  facts 
of  this  case  were  these:  The  defendant,  a 
druggist,  negligently  sold  a  package  of  poison 
labeled  as  extract  of  dandelion,  a  harmless 
medicine,  to  another  druggist,  who  resold  it 
to  a  third,  who  sold  it  to  the  plaintiff,  who  was 
injured  by  making  use  of  it,  supposing  it  to  be 
correctly  labeled.  The  court,  in  rendering  its 
opinion,  said:  "  In  the  present  case  the  sale 
of  the  poisonous  article  was  made  to  a  dealer 
in  drugs,  and  not  to  a  consumer;  the  injury, 
therefore,  was  not  likely  to  fall  on  him  or  on 
his  vendee,  who  was  also  a  dealer,  but  much 
more  likely  to  be  visited  on  a  remote  pur- 
chaser, as  actually  happened.  The  defend- 
ant's negligence  put  human  life  in  imminent 
danger.  Can  it  be  said  that  there  was  no  duty 
on  the  part  of  the  defendant  to  avoid  the  crea- 
tion of  that  danger  by  the  exercise  of  greater 
caution?  or  that  the  exercise  of  that  caution 
was  a  duty  only  to  his  immediate  vendee, 
whose  life  was  not  endangered?  The  defend- 
ant's duty  arose  out  of  the  nature  of  his  busi- 
ness and  the  danger  to  others  incident  to  its 
mismanagement.  Nothing  but  mischief  like 
that  which  actually  happened  could  have  been 
expected  from  sending  the  poison  falsely 
labeled  into  the  market;  and  the  defendant  is 
justly  responsible  for  the  probable  .conse- 
quences of  the  act.  The  duty  of  exercising 
caution  in  this  respect  did  not  arise  out  of  the 
defendant's  contract  of  sale  to  Aspin wall ;  the 
wrong  done  by  the  defendant  was  in  putting 
the  poison,  mislabeled,  into  the  hands  of 
Aspinwall,  as  an  article  of  merchandise,  to  be 
sold  and  afterwards  used  as  the  extract  of 
dandelion,  by  some  person  then  unknown." 
See  also  Loop  v.  Litchfield,  42  N.  Y.  351,  1 
Am.  Rep.  543;  Wellington  v.  Downer  Kerosene 
Oil  Co.,  104  Mass.  64. 

In  McDonald  v.  Snelling,  14  Allen  (Mass.) 
290,  92  Am.  Dec.  768,  the  court,  referring  to 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455,  said:  "  Here  the  dealer  owed  to  the 
public  a  duty  not  to  expose  human  life  to  dan- 
ger by  falsely  labeling  a  noxious  drug  and 
selling  it  in  the  market  as  a  harmless  article. 
To  do  so  was  culpable  and  actionable  negli- 
gence towards  all  likely  to  be,  and  who  in  fact 
were,  injured  by  the  mistake.  And  the  injury 
that  did  follow  was  the  natural  and  easily 
foreseen  result  of  the  carelessness." 

So  where  the  defendant,  an  apothecary,  by 
his  servant,  negligently  sold  laudanum  for 
tincture  of  rhubarb  to  P.,  who  procured  it  for 
the  purpose  of  administering  it  as  a  medicine 
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Contributory  Negligence.  —  But  if  the  inj 

to  his  servant,  the  plaintiff's  intestate,  from 
thr  i  it.  ,  is  of  which  he  died,  it  was  held  that 
the  defendant  was  liable  in  damages  to  the 
plaintiff,  the  administratrix.  Norton  v.  Sew- 
all,  106  Mass.  143,  8  Am.  Rep.  298. 

In  the  case  of  Davis  v.  Guarnieri,  45  Ohio 
St.  492,  the  facts  were  similar  to  those  in  Nor- 
ton v.  Sewall,  106  Mass.  143,  8  Am.  Rep.  298, 
ami  a  like  conclusion  was  reached.  The  court 
said:  "  It  is  not  a  sound  proposition  to  say 
that  a  dealer  in  drugs,  having  in  stock  and  for 
sale  deadly  poisons,  owes  no  duty  to  persons 
who  do  not  deal  directly  with  him  in  relation 
to  them.  The  public  safety  and  security 
against  the  fatal  consequences  of  negligence 
in  keeping,  handling,  and  disposing  of  such 
dangerous  drugs  is  a  consideration  to  which 
no  dealer  can  safely  close  his  eyes.  An  im- 
perative social  duty  requires  of  him  that  he 
use  such  precautions  as  are  liable  to  prevent 
death  or  serious  injury  to  those  who  may,  in  the 
ordinary  course  of  events,  be  exposed  to  the 
dangers  incident  to  the  traffic  in  poisonous 
drugs." 

In  England  a  somewhat  similar  decision 
has  been  reached.  J.  G.  purchased  from  the 
defendant,  a  druggist,  a  chemical  compound 
which  the  defendant  represented  to  be  a  good 
hair  wash  and  one  which  would  not  cause  in- 
jury to  the  person  using  it.  The  defendant 
knew  that  J.  G.  purchased  the  compound  for 
the  use  of  his  wife,  E.  G.  E.  G.  used  the  wash 
and  was  injured  by  it.  It  was  held  that  the 
defendant  was  liable  in  damages  to  E.  G.  for 
the  injury.  George  v.  Skivington,  L.  R.  5 
Exch.  1. 

In  Fisher  v.  Golloday,  38  Mo.  App.  540,  the 
plaintiff  sent  for  sulphuric  ether,  a  harmless 
drug,  and  received  from  the  defendant,  a 
druggist,  an  unlabeled  drug  which  he  sup- 
posed was  what  he  sent  for,  but  which  turned 
out  to  be  sulphuric  acid,  a  poison.  It  was 
held  that  the  plaintiff  was  entitled  to  recover 
for  the  injury  caused  by  using  the  acid.  The 
court  referred  to  Thomas  z>.  Winchester,  6  N. 
Y.  397,  57  Am.  Dec.  455,  and  said:  "  Defend- 
ant's furnishing  the  unlabeled  acid  was  the 
same,  under  the  circumstances,  as  if  he  had 
labeled  it  the  drug  plaintiff  sent  for.  And 
though  defendant's  testimony  is  that  acid  was 
called  for,  yet  he  did  not  so  label  it.  If  he 
had  observed  the  dictates  of  the  most  ordinary 
prudence,  to  say  nothing  of  the  law,  and 
labeled  the  drug,  plaintiff  would  have  discov- 
ered the  mistake,  whether  on  the  part  of  the 
clerk  or  Cowardine,  and  if  he  did  not,  he  would 
have  had  nothing  but  his  own  carelessness  to 
charge  with  his  misfortune." 

Druggist  Not  Liable  if  He  Warns  the  Purchaser. 
—  By  a  statute  it  was  made  a  misdemeanor 
for  any  person  to  sell  a  poison  without  having 
the  word  "  poison  "  written  or  printed  upon  a 
label  attached  to  the  phial,  box,  or  parcel  in 
which  it  is  sold.  A  druggist  sold  poison,  fully 
warning  the  purchaser  of  its  dangerous  charac- 
ter and  clearly  informing  him  as  to  what  was 
a  safe  dose,  and  the  purchaser  was  killed  by 
taking  an  overdose  in  disregard  of  such  direc- 
tions. It  was  held  that  the  druggist  was  not 
liable  for  not  having  labeled  the  parcel 
"  poison  "  in  conformity  to  the  statute.  In 


red  party  is  himself  guilty  of  contribu- 

rendering  its  opinion  the  court  said:  "Al- 
though no  label  marked  '  poison  '  was  put  on 
the  phial,  and  granting  that  by  such  omission 
the  defendant  was  guilty  of  a  misdemeanor 
and  liable  to  the  penalty  of  the  criminal  law, 
still  that  fact  does  not  make  him  answerable 
to  the  customer  injured,  or  his  representative 
in  case  of  his  death,  for  either  a  negligent  or 
wrongful  act  when  toward  that  customer  he 
was  guilty  of  neither,  since  he  fairly  and  fully 
warned  him  of  all,  and  more  than  could  have 
been  made  known  by  the  authorized  label." 
Wohlfahrt  v.  Beckert,  92  N.  Y.  490,  44  Am. 
Rep.  406. 

Druggist  Not  Liable  When  the  Article  Sold  Is  in 
Itself  Harmless.  —  A  distinction  has  been  made 
between  the  case  of  Thomas  v.  Winchester,  6 
N.  Y.  397,  57  Am.  Dec.  455,  and  a  case  in 
which  the  article  sold  was  in  itself  harmless, 
and  became  dangerous  only  by  being  used  in 
combination  with  some  other  article,  without 
any  knowledge  by  the  druggist  that  it  was  to 
be  used  in  such  combination.  In  the  latter 
case,  the  druggist  does  not,  it  is  held,  render 
himself  liable  to  an  action  by  one  who  pur- 
chases the  article  from  the  original  vendee, 
and  who  is  injured  while  using  it  in  danger- 
ous combination  with  another  article,  although 
by  mistake  the  article  actually  sold  is  different 
from  that  which  is  intended  to  be  sold. 
Davidson  v.  Nichols,  11  Allen  (Mass.)  514.  In 
rendering  the  opinion  in  this  case  the  court 
said:  "  We  know  of  no  rule  or  principle  of 
law  by  which  a  vendor  of  an  article  can  be 
held  liable  for  mistakes  in  the  nature  or  qual- 
ity of  the  article  arising  from  his  carelessness 
and  negligence,  which  causes  loss  or  injury  to 
other  persons  than  his  immediate  vendee, 
where  there  has  been  no  fraudulent  or  false 
representation  in  the  sale  and  the  article  sold 
was  in  itself  harmless;  especially  where  the 
sale  is  made  without  any  notice  to  the  vendor 
that  the  article  is  bought  for  a  third  person,  or 
that  it  is  intended  to  be  used  in  combination 
with  other  substances  which  may  make  it  dan- 
gerous or  injurious  to  persons  or  property." 

In  McDonald  v.  Snelling,  14  Allen  (Mass.) 
2qo,  92  Am.  Dec.  768,  Foster,  J.,  who  delivered 
the  opinion  of  the  court,  referring  to  the  above 
case  of  Davidson  v.  Nichols,  11  Allen  (Mass.) 
514,  said  :  "  The  mistake  in  regard  to  an  arti- 
cle in  its  own  nature  ordinarily  harmless,  in 
the  absence  of  contractor  false  representation, 
was  not  a  violation  of  any  public  duty,  or  neg- 
ligence of  such  a  wrongful  and  illegal  charac- 
ter as  to  render  the  party  who  made  it  liable 
for  its  consequences  to  third  persons.  Nor 
was  it  a  natural  and  probable  consequence  of 
such  a  mistake  that  this  ordinarily  innocuous 
substance  would  be  mixed  with  another  chemi- 
cal agent,  become  explosive  by  the  combina- 
tion, and  a  third  party  be  thereby  injured." 

Mistake  of  Wholesale  Druggist  Will  Not  Protect 
the  Retailer  from  Liability.  —  In  Howes  v.  Rose, 
13  Ind.  App.  674,  it  was  held  that  the  label  of 
a  harmless  drug,  placed  by  reputable  whole- 
sale druggists  on  a  poisonous  drug  purchased 
from  them,  will  not  protect  from  liability  a  re- 
tail druggist  who  fails  to  discover  the  mistake 
in  handling  the  drug  and  putting  it  into  a  jar, 
and  who  negligently  sells  it  as  the  harmless 
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tory  negligence  he  cannot  recover.1 

Druggist  Not  Liable  for  Kefusing  to  Fill  Prescription.  —  The  refusal  of  a  druggist  to 
fill  a  prescription  will  not  render  him  liable  in  damages  to  the  physician  who 


drug  indicated  by  the  label.  The  court  said: 
"  The  appellants  insist  that  they  are  protected 
from  liability  by  the  label  of  the  reputable 
wholesale  dealers.  If  the  drug  sold  had  been 
received  and  labeled  in  an  unbroken  package, 
and  had  by  them  been  sold  to  the  appellee  in 
an  unbroken  package,  there  would  be  much 
force  in  this  contention.  But  here  the  pack- 
age was  broken,  the  contents  were  handled 
and  put  into  a  jar,  and  were  again  dealt  out  in 
-a  small  quantity  to  appellee.  The  appellants 
and  their  agents  had  opportunities  of  seeing, 
knowing,  and  determining  the  character  of 
the  drug.  It  is  further  insisted  that  the  lia- 
bility, if  any,  is  against  the  wholesale  dealers 
or  those  who  improperly  labeled  the  drug. 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455.  It  is,  perhaps,  true  that  an  action 
would  lie  against  the  persons  who  made  the 
first  mistake,  but  it  does  not  follow  from  this 
that  the  appellants  are  excused.  If  they  were 
guilty  of  negligence  in  making  the  sale,  they 
must  respond." 

Druggist  Not  Liable  for  Merely  Recommending 
a  Medicine.  —  The  mere  fact  that  a  druggist  in 
good  faith  recommends  a  medicine  prepared 
by  another  person,  which  proves  injurious  in 
the  particular  case,  will  not  render  him  liable 
to  damages  for  the  injury  caused  by  it.  Thus 
in  a  Georgia  case  the  defendants,  druggists, 
compounded  for  the  plaintiff  a  prescription  for 
a  disease  with  which  his  horse  was  affected. 
They  truthfully  stated  to  him  that  it  was  a 
prescription  prepared  by  one  Mann,  which 
Mann  had  used  with  success,  and  they  recom- 
mended it  to  the  plaintiff.  He  applied  it  to 
his  horse,  and  the  horse  was  damaged,  where- 
upon he  brought  suit.  It  was  held  that  the 
plaintiff  was  not  entitled  to  recover.  The 
court,  in  rendering  its  opinion,  said:  "  There 
■seems  to  be  no  reason  to  question  the  good 
faith  of  the  druggist.  *  *  *  The  owner  of 
a  horse  is  entitled  to  choose  his  medicine,  and 
if  he  chooses  it  on  the  mere  recommendation 
of  a  druggist,  and  the  druggist  is  guilty  of  no 
bad  faith,  the  failure  of  the  medicine  is  simply 
a  misfortune.  The  evidence  is  not  necessarily 
convincing  that  there  was  want  of  skill  in  the 
act  of  compounding,  or  any  departure  from 
the  recipe  either  in  selecting  or  combining  the 
materials.  All  that  can  be  certainly  said  is 
that  in  the  given  case  the  remedy  proved  dis- 
astrous." Ray  v.  Burbank,  61  Ga.  505,  34 
Am.  Rep.  103. 

Where  the  Drug  or  Poison  Is  Not  the  Sole  Cause 
of  Injury.  —  McCubbin  v.  Hastings,  27  La. 
A  nn.  7'3»  was  an  action  by  a  husband  against 
a  druggist  for  causing  the  death  of  his  wife  by 
negligently  compounding  poison  in  a  prescrip- 
tion. It  was  held  to  be  no  defense  that  the 
drug  was  administered  to  the  deceased  while 
she  was  sick  with  the  yellow  fever,  and  that 
the  attending  physician  gave  a  certificate  of 
death  from  that  cause,  and  that  her  husband 
caused  the  certificate  to  be  published  in  the 
papers.  The  court,  in  delivering  the  opinion, 
said:  "  The  first  objection  which  the  defend- 
ant raises  to  the  plaintiff's  demand  on  the 

10  C.  of  L. — 18  273 


merits  is  that  the  certificate  of  death,  given  by 
the  physician,  states  that  she  died  of  yellow 
fever,  and  that  the  plaintiff  caused  it  to  be 
published  in  the  newspapers  that  she  died  of 
yellow  fever.  In  so  far  as  the  certificate  is 
concerned  that  was  no  act  of  the  plaintiffs. 
As  regards  the  nqtice,  she  might  have  died  of 
yellow  fever  and  still  her  death  from  that  dis- 
ease might  have  been  caused  by  the  enema. 
If  a  pistol  had  been  fired  into  some  fleshy  part 
of  her  body  while  she  was  laboring  under  an 
attack  of  fever,  the  ball  itself  might  not  have 
produced  death,  but  the  shock,  by  aggravating 
the  fever,  probably  would.  Under  these  cir- 
cumstances she  would  have  died  of  yellow 
fever,  but  her  death  would  have  been  superin- 
duced by  the  shot.  So  in  this  case.  The  de- 
ceased was  suffering  under  an  attack  of  yellow 
fever.  It  was  a  violent  attack.  Quiet  and 
repose  were  of  all  things  most  necessary  to  her 
safety.  She  was  dangerously  ill,  it  is  true. 
But  she  had  at  least  one  chance  for  her  life, 
and  the  injecting  of  this  violent  and  exciting 
substance  into  a  particularly  sensitive  portion 
of  her  body  took,  in  our  opinion,  from  the  un- 
fortunate woman  the  one  chance  which  was 
left  to  her.  She  died,  it  is  true,  from  yellow 
fever,  but  it  was  the  enema  which  made  the 
fever  result  fatally." 

So  in  Brown  v.  Marshall,  47  Mich.  576,  41 
Am.  Rep.  728,  it  was  held  to  be  no  defense  in 
an  action  against  a  druggist  for  injury  by  the 
negligence  of  his  clerk  in  selling  sulphate  of 
zinc  for  Epsom  salts,  that  the  plaintiff's  medi- 
cal treatment  was  negligent. 

But  in  Rabe  v.  Sommerbeck,  94  Iowa  656, 
an  action  against  a  druggist  for  negligently 
giving  an  injurious  medicine,  the  trial  court  re- 
fused to  instruct  the  jury  that  if  they  found 
that  the  medicine  was  not  the  proximate  cause 
of  the  injury,  or  if  the  plaintiff  was  sick*at  the 
time  of  administering  the  medicine  and  his 
sickness  was  not  increased  thereby,  they 
should  find  for  the  defendant.  This  refusal 
was,  on  appeal,  held  to  be  error. 

1.  Contributory  Negligence.  —  Hackctt  v. 
Pratt,  52  111.  App.  347;  Gwynn  v.  Dufheld,  66 
Iowa  708,  55  Am.  Rep.  286,  61  Iowa  64,  47 
Am.  Rep.  802;  Rabe  v.  Sommerbeck,  94  Iowa 
656;  Meyer  v.  King,  72  Miss.  1;  Fisher  v.  Gol- 
laday,  38  Mo.  App.  542. 

Where  the  defendant,  in  putting  up  a  pre- 
scription for  the  plaintiff,  took  belladonna  in- 
stead of  extract  of  dandelion  from  a  jar  prop- 
erly labeled,  and  was  in  the  act  of  wrapping  it 
up  when  the  plaintiff  took  a  small  quantity  of 
the  drug  from  the  same  jar  and  asked  whether 
that  was  a  proper  dose,  and  being  answered  in 
the  affirmative  took  it  and  suffered  injury,  it 
was  held  that  if  the  jury  failed  to  find  that  the 
plaintiff  was  not  guilty  of  contributory  negli- 
gence no  recovery  could  be  had.  Gwynn  v. 
Dufneld,  66  Iowa  708,  55  Am.  Rep.  2S6,  61 
Iowa  64,  47  Am.  Rep.  802.  See  also  Rabe  v. 
Sommerbeck.  94  Iowa  656. 

The  section  of  the  Illinois  Criminal  Code 
which  provides  for  the  punishment  of  any 
druggist  who  shall  "  sell  and  deliver  "  corro- 
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gave  the  prescription,  where  the  refusal  is  not  for  reasons  impugning  the  phy- 
sician's capacity. ' 

Measure  of  Damages  in  Civil  Actions  Against  Druggists.  — ■  In  civil  actions  against 
druggists  for  personal  injuries  resulting  from  their  negligence  there  is  no  certain 
standard  l>v  winch  damages  can  be  measured.  The  question  as  to  their 
amount  is  within  the  sound  and  reasonable  discretion  of  the  jury.*  They  may 
be  more  or  less  exemplary  or  otherwise  as  the  circumstances  of  aggravation  or 
extenuation  characterizing  each  particular  case  may  reasonably  require.3 

2.  Criminal  Liability.  —  A  druggist  who  negligently  sells  a  deadly  poison 
labeled  as  a  harmless  medicine  and  thereby  causes  the  death  of  a  person  is 
guilty  of  manslaughter.4 


sive  sublimate  or  other  poisonous  substances 
or  liquids,  without  having  the  word  "  poison  " 
printed  upon  a  label  attached  to  the  vial  in 
which  the  poison  is  contained,  has  no  applica- 
tion to  a  case  where  a  druggist  is  induced  to 
deliver  a  poisonous  liquid  to  a  person  by  his 
representations  that  it  belongs  to  him,  and 
without  knowing  the  character  of  the  liquid. 
Hackett  v.  Pratt,  52  111.  App.  347. 

What  Constitutes  Contributory  Negligence.  — 
The  mere  fact  that  a  person  in  purchasing 
medicine  from  a  druggist  did  not  examine  the 
label  upon  the  bottle  containing  the  medicine 
is  not  enough  to  show  contributory  negligence 
as  a  matter  of  law.  Brunswig  v.  White,  70 
Tex.  504. 

Nor  is  the  fact  that  the  plaintiff  noticed  that 
the  drug  when  mixed  with  other  ingredients 
was  suspicious  in  its  action  sufficient  to  show 
such  contributory  negligence.  Fisher  v.  Gol- 
laday,  38  Mo.  App.  542. 

1.  Refusal  to  Fill  Prescription.  —  Tarleton  v. 
Lagarde,  46  La.  Ann.  1368.  In  rendering  the 
opinion  in  this  case  the  court  said:  "  On  this 
branch  of  the  case  the  proposition  affirmed  by 
the  plaintiff's  case  is  that  a  druggist  is  to  be 
made  liable  in  damages  because  he  declines 
to  fill  prescriptions.  We  cannot  assent  to  this 
view.  In  many  cases  the  druggist  may  have 
the  best  reasons  for  declining  to  fill  prescrip- 
tions. As  a  chemist  he  may  perceive  or  have 
cause  to  suspect  the  physician  erred  in  his 
prescription;  or  the  druggist  may  not  have  at 
hand  the  ingredients;  or  he  may  distrust  his 
ability  to  prepare  the  prescription,  or  other 
causes  may  disincline  the  druggist  to  under- 
take filling  the  prescription  presented  to  him. 
Recognizing  the  room  for  all  such  causes,  we 
cannot  hold  that  the  mere  refusal  of  a  drug- 
gist to  fill  prescriptions  furnishes  any  occasion 
to  hold  him  for  damages  to  the  physician  who 
gives  the  prescription." 

2.  No  Certain  Measure  of  Damages  —  Within 
the  Discretion  of  the  Jury.  —  Smith  v.  Hays,  23 
111.  App.  244;  Fleet  v.  Hollenkemp,  13  B. 
Mon.  (Ky.)  225,  56  Am.  Dec.  563. 

3.  Fleet  v.  Hollenkemp,  13  B.  Mon.  (Ky.) 
225,  56  Am.  Dec.  563. 

Suit  by  Parents  for  Death  of  Child.  —  In  a  suit 
by  parents  against  a  druggist  for  negligently 
substituting  morphine  for  quinine  and  thereby 
causing  the  death  of  their  minor  child,  it  was 
held  that  the  plaintiffs  were  entitled  to  recover 
the  medical  expenses  and  the  reasonable  value 
of  the  services  of  the  child  from  her  death  till 
she  would  have  attained  the  age  of  twenty-one 
years.    Brunswig  v.  White,  70  Tex.  504. 

In  a  somewhat  similar  case  one  thousand 
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dollars  was  held  to  be  reasonable.  Walton  v. 
Booth,  34  La.  Ann.  915. 

Suit  by  Husband  for  Death  of  Wife.  —  In  Mc- 
Cubbin  v.  Hastings,  27  La.  Ann.  713,  a  hus- 
band sued  a  druggist  for  causing  the  death  of 
his  wife  by  negligently  substituting  spirits  of 
camphor  for  camphor  water,  used  for  the  pur- 
pose of  an  enema.  Damages  were  claimed  in 
his  name  and  in  that  of  his  minor  child.  It 
was  held  that  he  was  entitled  to  recover  the 
amount  expended  by  him  for  medical  and 
other  services  subsequent  to  the  giving  of  the 
noxious  enema,  and  for  the  funeral  expenses, 
and  that  the  right  to  damages  on  the  part  of  the 
child  was  that  which  he  inherited  from  his 
mother. 

Sheep  Killed  by  Poisonous  Ointment.  —  In  the 

case  of  Mullett  v.  Mason,  L.  R.  1  C.  P.  559, 
Willes,  J.,  said  that  there  had  been  a  case  in 
the  Exchequer  tried  before  him  in  1859,  in 
which  a  chemist  who  had  sold  ointment  to  rub 
sheep  with  was  held  liable  to  pay  their  owner 
the  whole  of  their  value,  two  thousand  pounds 
and  upwards,  it  having  killed  them;  although 
it  was  observed  that  it  was  hard  that  a  man 
who  had  made  only  a  profit  of  a  few  pence 
could  be  made  responsible  for  so  heavy  a  loss. 

Destruction  of  Crop  by  Worms  from  Mistake  of 
Druggist  in  Selling  Harmless  Substance  for  Paris 
Green.  —  In  the  case  of  Jones  v.  George,  61 
Tex.  345,  48  Am.  Rep.  280,  the  defendant  sold 
to  the  plaintiff  a  substance  supposed  to  be 
Paris  green,  purchased  for  the  known  purpose 
of  being  used  on  the  plaintiff's  crop  in  order  to 
kill  worms  which  threatened  it  with  destruc- 
tion. The  drug  sold  was  not,  however,  Paris 
green,  but  a  harmless  substance  which  failed 
to  do  the  work  for  which  it  was  intended. 
Upon  evidence  to  the  effect  that  Paris  green 
would  have  saved  the  plaintiff's  crop,  it  was 
held  that  the  measure  of  damages  for  a  breach 
of  the  contract,  if  it  resulted  in  the  loss  of  the 
crop,  was  the  value  of  the  crop  as  it  stood  just 
before  it  was  destroyed  by  the  worms,  with  the 
cost  of  the  substance  used  and  the  further  cost 
of  its  preparation  and  application  to  the  crop, 
with  interest  on  the  money  thus  expended. 

4.  Manslaughter.  —  Tessymond's  Case,  1 
Lew.  C.  C.  169;  Thomas  v.  Winchester,  6  N. 
Y.  409,  57  Am.  Dec.  455;  Loop  v.  Litchfield, 
42  N.  Y.  351,  1  Am.  Rep.  543.  See  also  Phar- 
maceutical Soc.  v.  Wheeldon,  24  Q.  B.  Div. 
683. 

Assault  and  Battery.  —  Where  a  druggist,  at 
the  request  of  a  customer,  dropped  croton  oil 
on  a  piece  of  candy,  which  the  purchaser  gave 
to  another  person,  and  the  latter  ate  the  candy 
so  drugged,  to  his  serious  inconvenience  and 
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DRUGS.  (See  also  the  title  Druggist,  ante)  —  A  drug  or  medicine  is  a 
substance  or  commodity  used  as  a  remedy  for  diseases.  The  use  contem- 
plated must  be  a  general  or  primary  one.1 

DRUMMER.  —  See  the  title  Commercial  Travelers  or  Drummers, 
vol.  6,  p.  223. 


injury,  and  the  druggist  knew  or  had  reason 
to  believe  that  the  dose  was  intended  for  such 
person,  or  some  one  else,  as  a  trick  and  not 
for  medicinal  purposes,  it  was  held  that  the 
druggist  was  guilty  of  assault  and  battery; 
and  that  in  such  case  it  was  not  necessary,  to 
constitute  the  offense,  that  the  dose  should  be 
a  poisonous  or  deadly  one,  but  only  that  it 
should  be  an  unusual  dose,  likely  to  produce 
serious  results.  State  v.  Monroe,  121  N.  Car. 
677. 

1.  State  v.  Ohmer,  34  Mo.  App.  124. 
Sunday — Tobacco. —  In  State  v.  Ohmer,  34 
Mo.  App.  124,  it  was  held  that  tobacco  was 
not  included  in  the  words  "  drugs  or  medi- 
cines," which  are  permitted  to  be  exposed  for 
sale  on  Sunday.  To  the  same  effect,  see  Com. 
v.  Marzynski,  149  Mass.  68.  See  also  the  title 
Sunday. 

The  selling  of  peppermint  lozenges  by  a 
druggist,  it  was  held,  must  be  considered 
prima  facie  the  selling  of  drugs  and  medi- 
cines, which  was  lawful  on  Sunday.  Reg.  v. 
Howarth,  33  U.  C.  Q.  B.  537. 

Fire  Insurance  —  Saltpetre.  —  Where  a  policy 
of  fire  insurance  covered  a  stock  of  "  drugs 
and  medicines,"  and  contained  a  stipulation 
that  the  policy  should  be  avoided  "  if  the  in- 
sured shall  keep  gunpowder,  fireworks,  salt- 
petre, etc.,"  it  was  held  that  the  prohibition 
was  not  against  keeping  saltpetre  as  a  drug, 
but  only  in  such  manner  or  quantity  or  for 
such  purpose  as  would  increase  the  risk.  Col- 
lins v.  Farmville.  Ins.,  etc.,  Co.,  79  N.  Car. 
279.  In  this  case  the  court  said:  "  What  then 
are  'drugs  and  medicines  '  ?  This  is  not  easily 
answered.  Webster  defines  drugs  to  be  '  sub- 
stances used  in  the  composition  of  medi- 
cines; '  and  again,  '  used  in  dyeing  or  in 
chemical  operations.'  It  is  clear  that  the  de- 
fendant in  the  careful  preparation  of  the  policy 
ought  not  to  have  left  a  matter  of  that  sort  at 
large  as  a  trap  in  which  the  plaintiff  might  be 
caught.  This  matter  is,  however,  brought 
forward  for  the  following  specific  purpose: 
The  policy,  even  by  the  defendant's  admission, 
does  insure  the  plaintiff's  '  stock  of  drugs  and 
medicines  in  the  house,'  etc.  Well,  is  salt- 
petre a  drug?  Yes,  it  is  admitted  to  be.  Was 
it  a  part  of  the  stock  as  a  drug:'  Yes,  ad- 
mitted to  have  been.  Then  it  was  specifically 
insured  in  the  written  and  governing  part  of 
the  policy."  See  generally  the  title  Fire  In- 
surance. 

Same  -Benzine. —  Where  the  written  part  of 
an  insurance  policy  included  drugs  and  "such 
other  merchandise  as  is  usually  kept  in  a 
country  store,"  and  the  printed  part  excepted 
benzine  without  written  permission,  it  was 
held  that  it  should  have  been  submitted  to  the 
jury  whether  benzine  came  within  the  written 
description.  The  court  said:  "  Webster  de- 
fines a  drug  as  including  any  mineral  sub- 
stance used  in  chemical  operations;  and  the 
court  cannot  say  that  as  matter  of  law  benzine 
is  not  included  in  that  term."    Carrigan  v.  Ly- 


coming F.  Ins.  Co.,  53  Vt.  418,  38  Am.  Rep. 
687.  See  also  Phoenix  Ins.  Co.  v.  Flemming, 
(Ark.  1898)  44  S.  W.  Rep.  464. 

Drug  Stock.  —  A  chattel  mortgage  conveying 
a  certain  drug  stock  was  held  to  include  all 
articles  ordinarily  and  usually  kept  in  a  drug 
store.  Kern  v.  'Wilson,  73  Iowa  490.  The 
court  said:  "  Without  referring  to  the  par- 
ticular rulings  of  the  court,  we  think  the 
proper  construction  is  that  '  drug  stock  '  in- 
cludes all  articles  ordinarily  and  usually  kept 
therein  at  the  place  where  the  stock  was  situ- 
ated, and  it  was  a  question  for  the  jury  to 
determine  what  such  articles  consisted  of. 
Whether  jars,  showcases,  and  other  articles 
were  included  in  the  terms  of  the  mortgage,  it 
was  for  the  jury  to  say,  under  evidence  which 
was  or  at  another  trial  may  be  introduced. 
Any  one  having  constructive  or  actual  notice 
of  the  mortgage,  we  think,  would  naturally 
conclude  that  it  included  all  property  usually 
kept  in  a  drug  stock  at  the  place  where  it  was 
situated.  A  drug  stock  has  a  different  mean- 
ing from  the  entire  stock  of  drugs,  medicines, 
oils,  paints,  and  goods  of  every  description 
now  kept  in  a  storeroom.  Van  Evera  v.  Davis, 
51  Iowa  637.  In  that  case  it  was  conceded  by 
counsel  that  certain  property  designed  as  fix- 
tures, which  consisted  of  a  number  of  '  bottles, 
glass  funnels,  marble  till-file,  mortars,  globe, 
and  other  like  articles,'  were  not  included  in 
the  terms  of  the  mortgage.  This  concession, 
it  may  be  supposed,  was  made  because  the 
words  of  the  mortgage  only  included  '  drugs, 
medicines,  oils,  paints,  and  goods  '  kept  for 
sale;  and  the  contention  in  that  case  was 
whether  evidence  was  admissible  to  show 
whether  the  parties  intended  to  include  any- 
thing else.  It  was  held  that  such  evidence 
was  admissible." 

Whiskey.  (See  also  the  title  Intoxicating 
Liquors.)  —  A  druggist  selling  at  his  drug- 
store whiskey,  less  than  a  quart,  on  the  state- 
ment of  a  physician  that  it  was  wanted  for 
medical  purposes,  was  held  subject  to  indict- 
ment and  conviction  for  selling  without  a 
license,  whiskey  not  being  a  drug.  Gault 
State,  34  Ga.  533.  The  court  said:  "If  in 
fact  whiskey  was  what  it  has  been  argued  to 
be,  a  drug,  then  we  apprehend  the  payment 
by  an  apothecary  for  a  license  to  vend  drugs 
would  have  protected  him  against  this  indict- 
ment. We  are  old-fashioned,  and  perhaps 
ignorant  of  the  expansion  of  many  words  in 
modern  use,  amongst  them  the  word  drug. 
We  have  grown  up  with  the  idea  that  drugs 
were  compounds,  mostly  of  mineral,  animal, 
or  vegetable  substances,  made  by  apothecaries 
and  others,  and  used  as  medicine  in  the  treat 
ment  of  disease,  and  commonly  called  physic. 
We  cannot  well  see  how  whiskey  can  be,  with 
propriety,  included  in  the  term  last  used. 
That  term  carries  along  with  it  an  idea,  in- 
separable from  il,  of  something  repulsive, 
nauseous  —  at  which  the  gorge  heaves. 
Whiskey,  on  the  contrary,  is  inviting,  exhila- 
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DRUNKARD.  —  Sec  Drunkenness,  post,  and  the  references  there  given. 

DRUNKENNESS.  (For  a  full  treatment  see  the  titles  Habitual  Drunk- 
ards ;  In  rOXICATION.  For  matters  of  procedure,  see  7  Encyc.  OF  Pleading 
and  Practice,  229.  And  see  also  the  titles  Accident  Insurance,  vol.  1, 
p.  318;  Alcoholism,  Intemperance,  and  Narcotics  (in  Insurance), 
vol.  2,  p.  38 ;  Amotion,  vol.  2,  p.  310;  Arrest,  vol.  2,  p.  876;  Assignments, 
vol.  2,  p.  1012;  Attempts  to  Commit  Crime,  vol.  3,  p.  263;  Carriers  of 

1'  ^.SSENGERS,  vol.  5,  pp.  533,  538,  549,  552,  554,  558,  599,  564,  632;  CHARACTER 

(in  Y.\  idence),  vol.  5,  p.  859;  Civil  Damage  Acts,  vol.  6,  p.  56;  Confes- 
sions, vol.  6,  p.  570;  Conspiracy,  vol.  6,  p.  859;  Contracts,  vol.  7,  p.  144; 
Contributory  Negligence,  vol.  7,  p.  441 ;  Counterfeiting,  vol.  7,  p.  883 ; 
Criminal  Law,  vol.  8,  p.  296;  Cruelty  to  Animals,  vol.  8,  p.  455 ;  Deeds, 
vol.  9,  pp.  123,  124;  Disfranchisement,  vol.  9^.485  ;  Divorce,  vol.  9,  pp. 
772,  801,  808,  813,  824,  840;  Insanity;  Intoxicating  Liquors;  Life  In- 
surance; Public  Officers;  Testamentary  Capacity.)  —  Drunkenness, 
as  it  is  commonly  understood,  is  the  result  of  the  excessive  drinking  of  intoxi- 
cating liquors.  Such  is  also  the  signification  given  to  it  by  lexicographers. 
It  is  ebriety,  inebriation,  intoxication  ;  all  words  nearly  synonymous,  and  all 
expressive  of  that  state  or  condition  which  inevitably  follows  from  taking  into 
the  body,  by  swallowing  or  drinking,  excessive  quantities  of  such  liquors.1 
A  person  is  drunk  in  a  legal  sense  when  he  is  so  far  under  the  influence  of 
intoxicating  liquor  that  his  passions  are  visibly  excited  or  his  judgment 
impaired  by  the  liquor.* 


rating.  *  *  *  It  is  certainly  sometimes 
taken  medicinally ;  never  as  a  drug.  Nor  will 
whiskey  fall  within  another  sense  of  the  term 
drug,  viz.,  that  of  being  a  commodity  that  lies 
on  one's  hands,  and  is  not  salable  in  market; 
or  an  article  of  slow  sale  and  for  which  there 
is  little  demand.  If  these  are  the  characteris- 
tics of  a  drug,  is  it  not  a  palpable  misnomer 
to  call  whiskey  one?  " 

1.  Com.  v.  Whitney,  11  Cush.  (Mass.)  479. 

Other  Definitions.  —  In  Youngs  v.  Youngs, 
130  111.  234,  it  is  said:  "  It  cannot  be  doubted, 
we  think,  that  the  word  drunkenness  is  used 
in  said  statute  in  its  ordinary  and  popular 
sense.  The  primary  signification  of  the  word, 
as  given  by  Webster,  is:  '  The  state  of  being 
■drunken,  or  overpowered  by  alcoholic  liquor; 
intoxication;  inebriety.'  In  Bouvier's  Law 
Dictionary  it  is  defined  'as  '  the  condition  of  a 
man  whose  mind  is  affected  by  the  immediate 
«se  of  intoxicating  drinks.'  A  similar  defini- 
tion is  given  by  Rapalje  and  Lawrence  in  their 
Law  Dictionary,  viz.:  '  Disorder  of  the  mind 
■occasioned  by  the  recent  use  of  intoxicating 
liquor.' 

In  State  v.  Savage,  89  Ala.  8,  it  is  said: 
"  Drunkenness  is  that  effect  produced  on  the 
mind,  passions,  or  body,  by  intoxicants  taken 
into  the  system,  which  so  far  change  the  nor- 
mal condition,  as  to  materially  disturb  and 
impair  the  capacity  for  healthy,  rational  action 
or  conduct;  which  causes  abnormal  results,  or 
such  as  would  not  ensue  in  the  absence  of  in- 
toxicants—  the  changed  effect  produced  by 
the  immoderate  or  eKcessive  use  of  intoxi- 
cants, as  contrasted  with  normal  status  and 
conduct."  This  definition  was  quoted  with 
approval  in  State  v.  Robinson,  ill  Ala.  482. 

Intoxication  and  Drunkenness  Synonymous.  — 
See  Standard  L.,  etc.,  Ins.  Co.  v.  Jones,  94 
Ala.  441;  Simpson  v.  State,  93  Ga.  196. 

Opiates.  —  In  Youngs  v.  Youngs,  33  111.  App. 


224,  affirmed  in  130  111.  234,  it  is  said:  "  The 
word  drunkenness  used  in  our  statute  is  com- 
monly and  generally  understood  to  mean  that 
intoxication  which  results  from  the  excessive 
drinking  of  alcoholic  liquor;  and  to  show  one 
guilty  of  habitual  drunkenness  it  must  be 
proved  that  drinking  to  excess  is  indulged  in 
so  frequently  as  to  become  a  fixed  habit  with 
him.  Words  used  in  a  statute  must  be  taken 
in  their  plain,  ordinary,  and  usual  sense. 
The  intoxication  which  results  from  the  ex- 
cessive use  of  opiates  is  not  understood  or 
described  by  the  word  drunkenness."  See 
also  Com.  v.  Whitney,  11  Cush.  (Mass.) 
477- 

Voluntary.  —  In  Com.  v.  Coughlin,  123  Mass. 
437,  it  is  said:  "  The  crime  of  drunkenness,  as 
set  forth  in  the  Gen.  Stat.,  c.  165,  §  25,  is 
'  drunkenness  by  the  voluntary  use  of  intoxi- 
cating liquor.'  It  is  possible,  therefore,  that 
one  may  be  drunk  without  being  guilty  of  the 
offense  described.  Arrested  in  a  public  place, 
kept  in  custody  till  sober,  and  then  brought 
before  a  court  of  justice,  he  may  be  able  to 
show  that  the  intoxication,  which  he  admits 
existed,  was  produced  by  some  other  cause  or 
means  than  the  voluntary  use  of  intoxicating 
liquor.  If  he  does  this,  he  is  entitled  to  ac- 
quittal and  discharge." 

2.  State  v.  Pierce,  65  Iowa  88. 
Drunken  Person.  —  An  English  licensing  act 
made  it  an  offense  for  any  licensed  person  to 
sell  any  intoxicating  liquor  to  any  drunken 
person.  A  publican  sold  intoxicating  liquor 
to  a  drunken  person  who  had  given  no  indi- 
cation of  intoxication,  and  without  being 
aware  that  the  person  so  served  was  drunk. 
It  was  held  that  the  prohibition  was  absolute, 
and  that  knowledge  of  the  condition  of  the 
person  served  with  liquor  was  not  necessary 
to  constitute  the  offense.  Cundy  v.  Le  Cocq, 
13  Q.  B.  Div.  207. 
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DRY  GOODS.  —  Dry  goods  are  defined  as  textile  fabrics  such  as  are  sold 
by  linen-drapers,  mercers,  etc.,  in  distinction  from  groceries.1 

DRY  ROT.  —  Dry  rot  is  a  rapid  decay  of  timber  by  which  its  substance  is 
converted  into  dry  powder.2 
DRY  WEIGHT.  —  See  note  3. 

DUCES  TECUM. —  See  Encyc.  of  Pleading  and  Practice,  title 
SUBPCENA. 

DUCK.  —  See  note  4. 

DUE.  (See  also  Debt,  vol.  8,  p.  982  ;  Payable  ;  Overdue  ;  Underdue  : 
and  see  the  title  Bills  of  Exchange  and  Promissory  Notes,  vol.  4,  pp. 
82,  83.)  —  The  word  "due"  has  a  variety  of  meanings, depending  on  the  con- 
nection in  which  it  is  used.  It  has  been  defined  generally  to  be  that  which  is 
owed,  that  which  custom,  statute,  or  law  requires  to  be  paid.5    The  question 


1.  Levy  v.  Friedlander,  24  La.  Ann.  441. 
Fire  Insurance.  —  (See   generally   the  title 

Fire  Insurance.)  Whether  boots  and  shoes, 
hats  and  caps,  embraced  in  a  stock  of  mer- 
chandise insured  as  dry  goods,  were  or  were 
not  ilnj  {/oods,  was  held  a  question  of  fact 
for  the  jury,  and  not  necessarily  one  of  mere 
law  for  the  court.  Bassell  v.  American  F. 
Ins.  Co.,  2  Hughes  (U.  S.)  532. 

The  testimony  of  experts  to  prove  the  mean- 
ing of  the  terms  dry  goods  anil  "  groceries  " 
in  a  policy  of  insurance,  was  held  inadmissible 
evidence  for  the  insurance  company  in  an 
action  against  them,  where  the  witnesses 
speak  of  the  meaning  of  these  terms,  not  at 
the  place  where  the  property  insured  was 
located  and  the  policy  effected,  but  at  some 
other  place.  GermaniaF.  Ins.  Co.  v.  Francis, 
52  Miss.  458. 

2.  Page  v.  Defoe,  24  Ont.  Rep.  569. 

3.  Dry  Weight.  —  For  the  meaning  of  this 
term  as  used  in  the  tariff  act,  see  U.  S.  v. 
Perkins,  66  Fed.  Rep.  50,  26  U.  S.  App.  596; 
and  see  the  title  Revenue  Laws. 

4.  Duck.  —  In  Reg.  v.  Brown,  24  Q.  B.  Div. 
357,  a  duck  was  held  an  animal  within  a  stat- 
ute against  sodomy. 

5.  Due.  —  In  Clarke  v.  Tyler,  30  Gratt.  (Va.) 
139,  it  is  said:  "  The  word  due  is  defined  by 
Webster  to  be  that  which  is  owed,  that  which 
custom,  statute,  or  law  requires  to  be  paid; 
and  by  Worcester,  that  which  any  one  has  a 
right  to  demand,  claim,  or  possess,  that  which 
can  justly  be  required." 

"  Due  means  that  which  law  or  justice  re- 
quires to  be  done.  Due  rights  mean  just 
rights,  legal  rights."  Ryerson  v.  Boorman, 
8  N.  J.  Eq.  705. 

Legacy.  —  In  Hull  v.  Eddy,  14  N.  J.  L.  177, 
it  is  said:  "  If  the  legacy  in  question  is  a 
vested  legacy,  given  upon  a  condition  subse- 
quent, then  it  is  due  to  the  legatee,  and  under 
our  statute  may  be  recovered  at  law  as  well  as 
in  equity." 

Consideration.  —  "The  word  due  imports  a 
consideration  —  an  indebtedness."  U.  S.  v. 
Learned,  I  Abb.  (U.  S.)  487,  where  its  insertion 
in  an  instrument,  with  other  factors,  was  held 
to  constitute  the  instrument  a  contract. 

Dues.  —  In  Springsteen  v.  Samson,  32  N.  Y. 
703,  it  was  held  that  the  phrase  "  debts,  dues, 
demands,  and  claims,"  in  a  bond  creating  an 
obligation  to  pay  a  portion  of  such  charges 
against  an  estate,  included  the  costs  and 
charges  of  settlement. 


In  Anderson  v.  Thompson,  10  Bush  (Ky.) 
132,  it  was  held  that  taxes  levied  by  a  county 
court  to  pay  a  subscription  to  a  railroad  were 
"  public  dues  of  the  county  "  within  the  mean- 
ing of  a  statute  which  required  the  sheriff  to 
give  a  bond  as  collector  before  he  was  author- 
ized to  collect  public  dues,  and  that  therefore 
his  bond  as  sheriff  did  not  make  the  bondsman 
liable  for  taxes  thus  collected. 

Same  —  Tort.  (See  also  the  title  Debt,  vol. 
8,  p.  982;  Stockholders.)  —  Where  the  con- 
stitution provided  that  dues  from  corporations 
should  be  secured  by  such  individual  liability 
of  the  stockholders  as  might  be  prescribed  by 
law,  it  was  held  that  the  word  dues  included 
not  only  a  claim  for  debt  arising  upon  con- 
tract, but  a  demand  for  unliquidated  dam- 
ages arising  from  a  tort.  The  court  said: 
"  It  would  seem  to  be  the  undoubted  duty  of 
the  court  to  give  the  word  dues,  as  found  in 
the  section  quoted,  such  construction  as  will 
secure  the  apparent  object  of  the  constitution- 
makers  in  its'  adoption.  Constitutions  are 
necessarily  couched  in  terse  language,  and  we 
look  there  for  the  use  of  words  in  a  broad, 
comprehensive  sense.  This  term  dues  is  of 
extended  import.  Among  other  definitions 
Latham  gives  the  singular:  'owed;  capable 
of  being  justly  demanded;  that  which  may  be 
justly  claimed.'  Worcester:  '  that  which  any 
one  has  a  right  to  demand.'  Webster:  '  that 
ought  to  be  paid  or  done  to  or  for  another;: 
justly  claimed  as  a  right  or  property;  fulfill- 
ing obligation;  that  which  belongs  or  may  be- 
claimed  as  a  right;  whatever  custom,  law,  on 
morality  requires  to  be  done;  right,  just  title- 
or  claim.'  Bouvicr  defines  it  as  '  what  ought 
to  be  paid;  what  may  be  demanded.'  It 
seems  natural  to  say  that  where  one  is  injured 
by  the  negligence  of  another,  reparation  is. 
due."  Rider  v.  Fritchey,  49  Ohio  St.  294. 
And  see  Carr  v.  Thompson,  67  Mo.  475,  set 
out  infra. 

Dues  and  Contributions.  —  For  the  use  of  the 
terms  dues  and  "  contributions  "  as  equiva- 
lents, see  Mueller  v.  Grand  Grove,  (Minn. 
1897)  72  N.  W.  Rep.  50;  compare  Brennan  v. 
Miller,  97  Mich.  182. 

Dues  Owing  in  the  Sense  of  Debts  Contracted.  — 
In  Carver  v.  Hraintree  Mfg.  Co.,  2  Story  (U.  S.) 
449,  it  is  said :  "  If,  on  the  other  hand,  we  should 
construe  the  statute  broadly  as  a  remedial 
statute,  and  give  to  the  word  'debts  '  a  mean- 
ing, not  unusual,  as  equivalent  to  dues,  and  to 
the  word  'contracted  '  a  meaning  which  though 
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which  the  courts  have  most  frequently  had  to  deal  with  in  regard  to  the  mean- 
ing of  this  term  is  whether  it  signifies  that  a  debt  is  owing  and  payable,  or 
merely  owing.  In  the  commercial  and  popular  acceptance  of  the  word,  when 
employed  participially  or  adjectively  after  "debt"  without  adding  some  verb 
or  participle  denoting  future  time,  it  is  equivalent  to  "payable  at  the  present 
time,"  i.  <.,  "due"  is  a  synonym  of  "payable."1     But  the  term  at  times 


more  remote  is  still  legitimate  as  equiv- 
alent to  '  incurred;  '  so  that  the  phrase  '  debts 
contracted,'  in  this  sense,  would  be  equivalent 
to  '  dues  owing'  or  '  liabilities  incurred,'  the 
statute  would  attain  all  the  objects  for  which 
it  seems  designed."  The  statute  in  question 
provided  for  individual  liability  of  members  of 
manufacturing  corporations.  This  case  is 
distinguished  in  Chase  v.  Curtis,  113  U.  S.  463. 

Dues  Distinguished  from  Assessments.  —  See 
Stewart  v.  Grand  Lodge,  etc.,  (Tenn.  1898)46 
S.  W.  Rep.  581. 

Parol  Evidence.  (See  also  the  title  Parol 
Evidence.) — Where  a  statement  of  debt  on 
which  suit  is  brought  is:  "  due  to  A  and  B," 
without  more,  parol  testimony  is  proper  to 
show  whether  the  debt  is  joint  or  several,  and 
an  instruction  of  the  court  that  the  statement 
shows  it  to  be  joint  is  improper.  Amonett  v. 
Montague,  63  Mo.  201. 

Demand  —  Become  Due.  (See  also  Become, 
vol.  3,  p.  904.)  —  In  Favors  v.  Johnson,  79  Ga. 
553,  it  is  said:  "  We  think  if  a  debt  is  due  it 
can  be  truly  said  it  has  become  due;  and  that 
if  a  demand  be  made  while  it  is  due,  the  de- 
mand is  made  after  it  became  due.  Nothing 
can  be  due  which  has  not  become  due.  Be- 
coming is  before  being,  and  becoming  must  be 
finished  in  order  for  it  to  be  succeeded  by  that 
which  becomes.  Take  the  example  of  becom- 
ing twenty-one  years  of  age.  Every  person  is 
a  minor  or  an  adult;  there  is  no  intermediate 
stage.  Every  person  is  becoming  or  has  be- 
come twenty-one  years  of  age.  So,  every  debt 
is  becoming  due  or  has  become  due.  The  mo- 
ment of  time  which,  by  expiring,  terminates 
immaturity,  renders  the  debt  mature.  There 
is  no  intervening  moment.  Immaturity  van- 
ishes and  matuiity  appears.  To  demand  pay- 
ment of  the  debt  in  the  first  moment  of  its 
matured  existence,  is  to  demand  payment 
after  it  becomes  due.  Consider  the  first  mo- 
ment as  enduring  all  day,  or  the  first  day  as 
an  ultimate  unit  without  parts  or  fractions; 
expand  the  moment  into  a  day,  or  contract  the 
day  into  a  moment;  in  either  way  make  their 
duration  coextensive,  and  merge  them  into  one 
identity  —  and  it  must  follow  that  demand 
made  upon  the  first  day  is  demand  made 
'  after  the  debt  became  due.'  It  is  the  expira- 
tion of  the  preceding  day  which  renders  the 
debt  due,  and  the  demand  must  be  subsequent 
to  that  day,  else  it  would  be  made  before  the 
debt  became  due.  *  *  *  Hence,  '  at  ma- 
turity,' '  when  due,' '  after  due,'  applied  to  de- 
mand for  payment,  will  each  include  a  demand 
made  on  the  day  of  maturity,  though  the  last 
will  comprehend  as  well  a  demand  made  on 
any  subsequent  day,  and  the  other  two  will 
not." 

Garnishment  —  Contingency  —  Salary.  (See 
also  the  title  Garnishment.)  —  In  Foster  v. 
Singer,  69  Wis.  392,  36  Alb.  L.  J.  423,  it  was 
held  that  where  the  garnishee  employed  the 
defendant  at  a  specified  salary  per  month,  to 
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be  paid  at  the  end  of  each  month,  and  the 
summons  was  served  August  28th,  he  was  not 
liable  to  the  plaintiff  for  the  defendant's  sal- 
ary during  the  month  of  August,  the  salary 
for  that  month  being  neither  "  then  due  "  nor 
"  to  become  due."  The  court  said:  "  It 
seems  to  us  evident  that  under  the  testimony 
given  in  this  case,  had  Phillips  brought  his  ac- 
tion for  his  salary  for  August,  1885,  on  the  day 
the  garnishee  summons  was  served,  viz.,  28th 
of  August,  his  action  would  have  been  prema- 
turely brought,  and  he  must  have  failed  in  his 
action.  There  certainly  was  nothing  due  to 
Phillips  on  the  28th  of  August,  1885.  *  *  * 
The  only  other  question  in  the  case  therefore 
is  whether  there  was  anything  '  to  become 
due '  from  the  garnishee  to  Phillips  on  the 
28th  of  August,  when  he  was  served  with  the 
garnishee  summons,  within  the  meaning  of 
the  statute  above  quoted.  We  think  this 
question  has  been  answered  by  this  court 
against  the  claim  of  the  appellant.  In  Bishop 
v.  Young,  17  Wis.  46-52,  the  present  chief  jus- 
tice, in  speaking  of  the  construction  to  be 
given  to  the  language  of  the  statute  above 
quoted,  says:  'And  the  debts  due  or  to  be- 
come due  evidently  relate  to  such  as  the  gar- 
nishee owes  absolutely,  though  payable  in  the 
future.  We  have  no  idea  the  statute  intended 
to  include  in  the  language  "  to  become  due  " 
a  debt  which  might  possibly  become  due  upon 
a  performance  of  a  contract  by  the  defendant 
in  attachment.  *  *  *  There  was  nothing 
absolutely  due  to  him  at  the  time  of  service  of 
garnishee  process  upon  the  respondent.  And 
whether  anything  would  become  due  depended 
upon  a  contingency.'  See  also  Smith  v.  Davis, 
1  Wis.  447;  Huntley  v.  Stone,  4  WTis.  91. 
Under  the  evidence  in  the  case  at  bar  there 
was  nothing  due  absolutely  from  the  garnishee 
to  Phillips  when  he  was  served  with  the  gar- 
nishee summons."  See  also  Edwards  v. 
Roepke,  74  Wis.  571;  Bishop  v.  Young,  17 
Wis.  47. 

Wages  not  earned  are  not  due.  Thomas  v. 
Gibbons,  61  Iowa  50. 

The  salary  of  a  medical  or  other  officer  can- 
not, before  it  is  actually  payable,  be  attached 
by  a  garnishee  order  under  the  County  Court 
Rules,  1875,  f°r  it  's  not  "  a  debt  due,  owing, 
or  accruing  to  the  judgment  debtor."  Hall  v. 
Pritchett,  3  Q.  B.  Div.  215,  following  Jones  v. 
Thompson,  El.  Bl.  &  El.  63,  96  E.  C.  L.  63,  27 
L.  J.  Q.  B.  234. 

Wages.  —  On  a  weekly  hiring,  wages  have 
been  held  not  to  be  due  until  the  end  of  the 
week.  Warburton  v.  Heyworth,  6  Q.  B.  Div. 
1,  distinguishing  Gregson  v.  Watson,  34  L.  T. 
N.  S.  143. 

Indorser.  —  An  indebtedness  "to  become 
due  "  includes  an  indebtedness  to  arise  on  the 
payment  by  the  assignee  of  a  note  on  which 
he  was  contingently  liable  as  indorser.  Kel- 
logg v.  Barber,  14  Barb.  (N.  Y.)  13. 

1.  Due  in  the  Sense  of  Payable.  —  S perry's 
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signifies  a  simple  indebtedness  without 
equivalent  to  "  owing."  1    The  term  " 

Appeal,  47  Conn.  87;  Kingman  v.  Pierce,  17 
Mass.  247;  Saunders  v.  Frost,  5  Pick.  (Mass.) 
267;  Cross  v.  McMaken,  17  Mich.  511,  97  Am. 
Dec.  203;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Greiner,  (Mich.  1898)  74  N.  W.  Rep.  188;  Bow- 
ers v.  Hechtman,  45  Minn.  240;  Allen  v.  Pat- 
terson, 7  N.  Y.  480;  Leggett  v.  Sing  Sing 
Bank,  25  Barb.  (N.  Y.)  332,  reversed  24  N.  Y. 
283;  Hawes  z-.  Smith,  12  Me.  429;  People  v. 
Arguello,  37  Cal.  525;  In  re  Stockton  Malleable 
Iron  Co.,  2  Ch.  Div.  101. 

In  Gies  v.  Bechtner,  12  Minn.  279,  it  is 
said  the  word  due,  without  qualification, 
means  owing  and  immediately  payable. 

In  Bowen  v.  Slocum,  17  Wis.  183,  it  is  said. 
""  The  word  due  has  a  well-defined  meaning, 
when  applied  to  indebtedness,  which  is  that 
the  day  when  payment  ought  to  have  been 
made  has  already  arrived." 

In  Ex  p.  Sturt,  L.  R.  13  Eq.  309,  due,  as  ap- 
plied to  a  petitioning  creditor's  debt,  was  held 
to  mean  "  presently  payable." 

In  Adams  v.  Clarke,  14  Vt.  9,  it  was  held 
that  a  guaranty  that  a  note  payable  at  a  future 
day  is  due  and  that  the  maker  has  nothing  to 
file  against  it,  was  to  be  considered  as  refer- 
ring to  the  time  when  the  note  arrived  at  ma- 
turity. The  court  said:  "The  word  due 
•sometimes  means  a  present  debt,  though  not 
payable  then,  as  debitum  in  prasenti,  solven- 
■dum  in  futuro.  More  generally  it  has  refer- 
ence to  the  time  of  payment,  particularly  as 
applied  to  notes  either  negotiable  or  not. 
Thus  we  speak  of  notes  overdue,  or  that  they 
will  be  paid  when  due.  It  is  said  money  is 
<J«e  at  the  expiration  of  the  credit  given,  or  at 
the  period  promised." 

Rent.  (See  also  the  titles  Landlord  and 
Tenant;  Distress,  vol.  9,  p.  617.) — Rent,  in 
legal  parlance,  is  never  considered  to  be  due 
unless  it  has  become  actually  payable;  in  fine, 
the  words  due  and  "  payable,"  when  applied 
to  rent,  are  convertible  terms.  State  Bank  v. 
Wise,  3  Watts  (Pa.)  394;  Greider's  Appeal,  5 
Pa.  St.  426;  Prentiss  v.  Kingsley,  10  Pa.  St. 
123. 

In  In  re  Lucas,  55  L.  J.  Ch.  101,  it  was  held 
that  a  direction  in  a  will  to  forgive  a  tenant 
*'  all  rent  or  arrears  of  rent  which  may  be  due 
and  owing  from  him  at  the  time  of  my  de- 
cease," only  extended  to  the  rent  due  at  the 
quarter-day  immediately  preceding  the  testa- 
tor's decease. 

Agreement  to  Discharge  Debtor.  —  In  Hawes 
v.  Smith,  12  Me.  429,  it  was  held,  where  one 
was  arrested  at  the  suit  of  his  creditor,  and  A. 
agreed  in  writing,  in  consideration  that  the 
creditor  would  discharge  his  debtor  from 
arrest,  to  pay  him  within  sixty  days  "  all  such 
sums  of  money  as  may  now  be  due  and 
owing  "  to  him  from  said  debtor,  that  the 
agreement  embraced  those  debts  only  which 
were  then  actually  payable. 

Now  Due.  —  Where  a  donor  assigned  "  all  the 
debts  now  due  "  to  him,  it  was  held  that  this 
included  all  debts  due  and  payable  to  him  at 
the  date  of  the  deed,  but  not  such  debts  as 
though  contracted  had  not  become  payable  at 
the  date  of  the  deed.  Collins  v.  Janey,  3 
Leigh  (Va.)  389. 


reference  to  the  time  of  payment,  being 
due  "  in  its  usual  acceptation  signifies, 

Contracts.  —  An  assignment  of  a  certain  sum 
due  or  to  grow  due  under  contracts  with  the 
mayor  of  New  York,  was  held  not  applicable 
to  contracts  not  yet  in  existence.  Peirce  v. 
Devlin,  (Supreme  Ct.)  22  N.  Y.  Supp.  208,  67 
Hun  (N.  Y.)  652. 

Complaint.  —  In  a  complaint  that  a  sum  was 
due  from  the  defendant  to  the  plaintiffs,  due 
was  held  to  mean  "  payable."  Allen  v.  Pat- 
terson, 7  N.  Y.  476. 

1.  Not  Payable  Presently — Owing.  —  U.  S.  v. 
North  Carolina  State  Bank,  6  Pet.  (U.  S.)  29; 
Wiggins  v.  Knights  of  Pythias,  31  Fed.  Rep. 
125;  Equitable  L.  Ins.  Co.  v.  Board  of  Equali- 
zation, 74  Iowa  181;  Greenough  v.  Walker,  5 
Mass.  214;  Fowler  Johnson,  26  Minn.  338; 
Lombard  v.  Lombard,  57  Miss.  171 ;  Scudder 
v.  Coryell,  10  N.  J.  L.  345,  approved  in  Black- 
well  v.  Rankin,  7  N.  J.  Eq.  157;  People  v. 
Vail,  6  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  210; 
Leggett  v.  Sing  Sing  Bank,  24  N.  Y.  290;  Tul- 
weiler  v.  Hughes,  17  Pa.  St.  447;  Dunn  v. 
Sublett,  14  Tex.  521;  Williamson  v.  Bowie,  6 
Munf.  (Va.)  176;  U.  S.  Bank  v.  Merchants' 
Bank,  1  Rob.  (Va.)  618;  Spitz  v.  Mohr,  86 
Wis.  389,  390;  Cassatt  v.  Vogel,  12  Mo.  App. 
323. 

Including  Indebtedness  Afterwards  Incurred.  — ■ 

For  an  instance  of  the  use  of  the  word  due,  in 
a  contract,  not  in  its  technical  sense  of  "  now 
payable,"  but  including  future  indebtedness, 
see  Douglass  v.  Smith,  74  Iowa  468. 

Tax.  (See  generally  the  title  Taxation.)  — 
A  demand  by  a  collector  is  not  necessary  to 
make  a  tax  due.  The  court  said :  "Although 
a  demand  is  necessary  before  a  levy  can  be 
lawfully  made,  still  the  tax  is  due  as  soon  as 
legally  imposed.  It  is  immaterial  whether  it 
is  debitum  in  prasenti  ox  debitum  in  futuro. " 
Goddard  v.  Seymour,  30  Conn.  401. 

An  after-assessed  tax  was  held  a  "  fund 
due  "  in  District  Tp.  v.  District  Tp.,  47  Iowa 
183.  The  court  said:  "  It  is  claimed  by  the 
defendant  that  the  taxes  in  question  were  not 
then  due,  and  so  not  covered  by  the  agree- 
ment. The  question  presented  is  as  to  the 
meaning  of  the  word  due  as  used  by  the  par- 
ties. It  is  claimed  by  the  defendant  that  a 
fund  is  due  when  the  time  arrives  in  which 
payment  is  enforceable.  And  it  must  be  ad- 
mitted that  this  is  the  ordinary  meaning  of  the 
word.  But,  while  that  is  so,  there  is  certainly 
another  meaning  somewhat  broader.  To  de- 
termine what  the  parties  meant  in  this  case 
we  may  have  reference  to  the  duty  which  they 
were  attempting  to  discharge.  The  statute 
required  them  to  make  an  equitable  division 
of  the  assets.  Now  assets  embrace  claims  not 
matured,  as  well  as  claims  matured.  We  are 
not  allowed  to  conclude,  therefore,  that  the 
parties  used  the  word  due  in  its  restricted 
sense." 

Mortgage. — Where  a  statute  provides  that 
in  an  action  on  a  mortgage  if  it  appears  that 
nothing  is  due  on  the  mortgage,  judgment 
shall  be  for  the  defendant,  "  this  is  intended 
for  a  case  where  a  mortgage  has  been  fully 
satisfied  or  paid.  That  defense  is  made  out 
when  it  appears  that  nothing  is  due  or  is  ever 
to  be  due.  '  Nothing  due '  does  not  mean 
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not  only  that  the  time  of  payment  has 

nothing  payable  merely."  Mason  v.  Mason, 
67  Me.  54S.' 

Agent's  Commissions.  —  Where  an  agent  was 
to  receive  for  services  and  expenses  commis- 
sions payable  from  the  proceeds  of  sale,  and 
sales  win-  made,  the  purchase  price  being 
payable  in  instalments  by  draft,  it  was  held 
that  no  debt  wasrfnc  the  agent  which  could  be 
reached  by  foreign  attachment  until  his  prin- 
cipal had  received  payment  or  at  least  a  draft. 
I  lii  1  ourt  said:  "  The  word  due  is  not  used 
in  the  restricted  sense  of  payable,  but  it  does 
import  an  existing  obligation."  Sand-Blast 
File-Sharpening  Co.  v.  Parsons,  54  Conn.  313. 

Insurance.  (See  generally  the  titles  Fire 
Insurance;  Insurance.)  —  A  loss  becomes  due 
when  the  property  insured  is  destroyed,  or  at 
farthest  when  the  requisite  proofs  of  loss  are 
furnished;  and  is  then  a  debt  debitum  in prec- 
senti,  solvendum  in  futuro,  where  a  statute 
postpones  the  time  of  payment.  Allen  v. 
Hudson  River  Mut.  Ins.  Co.,  19  Barb.  (N.  Y.) 
445- 

Stipulation  for  Insurance.  ■ —  The  word  due  in 
a  stipulation  contained  in  a  chattel  mortgage, 
providing  for  insurance  for  the  mortgagee's 
benefit  in  a  sum  equal  to  the  full  amount  due 
on  the  mortgage,  was  construed  to  be  synony- 
mous with  "  owing."  Fowler  v.  Hoffman,  31 
Mich.  219.  The  court  said:  "  The  judge  was 
clearly  in  error  in  holding  that  the  stipulation 
for  insurance,  when  speaking  of  the  '  amount 
due,'  meant  not  the  whole  sum  secured,  but 
only  the  amount  that  had  become  presently 
payable;  in  other  words,  the  amount  overdue. 
We  cannot  suppose  such  to  have  been  the 
understanding  of  the  parties.  The  word  due 
is  often  used  in  business  transactions  as 
synonymous  with  '  owing  '  or  '  remaining  un- 
paid,' and  no  reasonable  doubt  can  exist  that 
it  was  so  used  here." 

Covenant  —  Chattel  Mortgage.  —  Where  a 
chattel  mortgage  provided  that  the  mortgagee 
might  seize  and  sell  the  goods  to  reimburse 
himself  for  "  all  such  sums  and  sum  of  money 
as  may  then  be  due,"  it  was  held  that  the 
goods  might  be  sold  though  the  mortgage 
money  might  not  have  been  payable.  Deder- 
ick  v.  Ashdown,  4  Manitoba  L.  Rep.  139.  The 
court  says:  "  The  argument  urged  for  the 
plaintiffs  seems  founded  upon  a  misconception 
of  the  meaning  of  the  word  due.  *  *  * 
This  is  to  make  the  amount  then  due  mean  the 
amount  which  should  by  that  time  have  been 
paid  —  to  make,  in  fact,  the  word  due  mean 
'  overdue.'  In  the  Imperial  Dictionary  the 
word  due  is  defined  to  mean  '  that  which 
ought  to  be  paid  or  done  to  another,  owed  by 
one  to  another,  and  by  contract,  justice,  or 
propriety  required  to  be  paid;  that  which  is 
owed,  that  which  one  contracts  to  pay  to  an- 
other.' The  argument  used  is  just  the  one 
which  was  urged,  but  unsuccessfully,  in  Hall 
v.  Brown,  15  U.  C.  Q.  B.  419.  The  covenant 
there  was,  to  pay  a  sum  of  money  in  eight  in- 
stalments, with  interest  on  the  principal  sum 
remaining  due  at  each  payment.  In  the 
county  court  this  was  construed  to  mean  that 
the  covenantor  was  to  pay  interest  only  upon 
each  instalment  as  it  fell  due,  leaving  the  in- 
terest upon  all  such  portion  of  the  principal  as 


expired,  but  that  the  debt  is  unpaid. 

should  not  at  that  time  be  payable  to  be  paid 
in  proportions  with  the  principal  as  the  instal- 
ments successively  became  due.  On  appeal 
this  was  reversed.  Robinson,  C.  J.,  who  de- 
livered the  judgment  of  the  court,  said: 
'  That  a  sum  may  be  debitum  in  prasenti, 
though  solvendum  in  futuro,  is  very  clear,  and' 
it  was  in  this  sense  that  the  word  due  was- 
used  in  the  instrument.  *  *  *  We  must 
construe  the  agreements  of  parties  according 
to  the  common  acceptation  of  the  words  they 
use;  and  we  know  very  well  that  when  a  man 
is  asked  how  much  is  due  on  his  land,  he  un- 
derstands well  what  is  meant  by  the  question,, 
namely,  how  much  of  the  purchase-money  he 
yet  owes  —  which  is  only  a  circumlocution  for 
the  word  due.  In  a  strict  sense,  and  for  certain 
purposes,  due  is  confined  to  what  is  payable,  as 
when  we  speak  of  a  bill  or  note  being  due  ;  but 
that  is  not  its  general  sense,  and  certainly  not 
its  only  sense.'  " 

Claim  Against  an  Estate.  —  In  Cassatt  vi 
Vogel,  12  Mo.  App.  323,  it  was  held  that  a 
demand  might  be  proved  against  an  estate  be- 
fore it  was  payable.  The  court  said:  "  This 
section  is  as  follows:  'The  court  shall  not  allow 
any  demand  against  an  estate  when  the  estate 
is  indebted  to  said  claimant,  after  allowing  all 
just  credits  and  offsets,  unless  the  claimant  first 
make  oath  in  open  court,  or  file  an  affidavit  with 
such  claim,  stating  to  the  best  of  his  knowledge 
and  belief  that  he  has  given  credit  to  the  estate 
for  all  payments  and  offsets  to  which  it  is  enti- 
tled, and  that  the  balance  claimed  is  justly  due* 
The  words  'justly  due'  do  not  necessarily  mean 
justly  due  and  presently  payable;  they  mean 
that  it  is  a  just  indebtedness.  But  it  may  be 
this,  and  yet  it  may  be  debitum  in  prasenti,  sol- 
vendum  in  futuro.  The  words  'justly  due,'  as 
there  used,  refer  to  the  validity  of  the  claim, 
not  to  the  time  of  its  payment."  See  also  the 
title  Debts  of  Decedents,  vol.  8,  p.  1069. 

Priority  of  United  States.  (See  generally  the 
title  United  States.) — In  U.  S.  v.  North 
Carolina  State  Bank,  6  Pet.  (U.  S.)  36,  Judge 
Story  said:  "  It  [the  term  due]  is  sometimes 
used  to  express  the  mere  state  of  indebtment, 
and  then  is  equivalent  to  '  owed  '  or  '  owing.' 
And  it  is  sometimes  used  to  express  the  fact 
that  the  debt  has  become  payable.  Thus,  in 
the  latter  sense,  a  bill  or  note  is  often  said  to 
be  due  when  the  time  for  payment  of  it  has 
arrived.  In  the  former  sense,  a  debt  is  often 
said  to  be  due  from  a  person  when  he  is  the 
party  owing  it,  or  primarily  bound  to  pay, 
whether  the  time  of  payment  has  or  has  not 
arrived.  This  very  clause  of  the  act  furnishes 
an  apt  illustration  of  this  latter  use  of  the 
term.  It  declares  that  the  priority  of  the 
United  States  shall  attach  '  where  the  estate  of 
any  deceased  debtor  in  the  hands  of  executors- 
or  administrators  shall  be  insufficient  to  pay 
all  the  debts  due  from  the  deceased.'  Here 
the  word  due  is  plainly  used  as  synonymous 
with  '  owing.'  *  *  *  Now,  if  the  term 
due,  in  reference  to  the  debts  of  deceased  per- 
sons, means  '  owing,'  and  includes  all  debts, 
whether  payable  in  prasenti  or  not,  it  is  diffi- 
cult to  perceive  how  a  different  meaning  can- 
be  given  to  it,  in  regard  to  the  debt  of  the 
United  States,  considering  the  connection  in. 
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So  a  finding  that  certain  sums  are  due 

which  it  stands  in  the  sequel  of  the  same  sen- 
tence." It  was  accordingly  held  that  a  prior- 
ity given  to  "  debts  due  to  the  United  States" 
extended  as  well  to  debts  by  bonds  for  duties 
which  are  payable  after  the  insolvency  or  de- 
cease of  the  obligor,  as  to  those  actually  pay- 
able or  due  at  the  period  thereof. 

Owing  —  Unascertained  Liability.  —  A  contract 
for  the  sale  of  land  reserved  liens  on  the  land 
for  all  sums  of  money  due  from  the  pur- 
chasers to  the  vendors.  It  was  held  that  the 
word  due  was  used  in  the  sense  of  "  owing," 
and  referred  to  an  unascertained  liability  as 
well  as  to  the  fixed  sums  contracted  to  be 
paid.  The  court  said:  "  The  word  due  was 
inaccurately  used  by  the  scrivener,  but  no  one, 
we  presume,  would  pretend  that  it  was  not 
intended  to  refer  to  the  deferred  payments  to 
be  made  to  Estill,  although  they  were  not 
technically  due.  The  word  was  manifestly 
used  in  the  sense  of  '  owing,'  and  surely  it 
could  with  as  much  propriety  be  applied  to  an 
unascertained  sum  as  to  one  which  was 
already  ascertained  and  agreed  upon.  Both 
were  alike  parts  of  the  consideration  for  the 
land,  and  one  was  as  much  owing  or  due  as 
the  other,  and  the  vendor's  lien  was,  in  our 
opinion,  reserved  for  both."  Carr  v.  Thomp- 
son, 67  Mo.  475.  And  see  Rider  v.  Fritchey, 
49  Ohio  St.  294,  set  out  supra. 

But  in  Nanson  v.  Jacob,  93  Mo.  331,  it  is  said: 
"  The  language  of  the  statute  is,  '  a  tender  of 
the  amount  that  is  due  ;'  thus  plainly  indicating 
indebtedness,  either  in  money  or  property.  Be- 
sides, tender  is  not  pleadable  to  a  claim  for  un- 
liquidated damages.  2  Chit.  PI.  (16th  Am.  ed.) 
470;  Dearie  v.  Barrett,  2  Ad.  &  El.  82,  29  E. 
C.  L.  41." 

An  indebtedness  for  rent  under  a  lease, 
after  the  voluntary  retaking  of  possession  by 
the  landlord,  is  not  a  debt  due  and  owing  by 
the  tenant  to  the  landlord,  within  the  meaning 
of  those  words  as  used  in  a  general  assign- 
ment for  the  benefit  of  creditors,  and  the  ten- 
ant's assignee  is  without  authority  to  pay  the 
same.  Matter  of  Willis,  (Supreme  Ct.)  44  N. 
Y.  St.  Rep.  471,  in  which  case  it  was  said: 
"  While,  therefore,  it  may  be  said  that  the 
term  '  due  and  owing,'  used  in  the  assign- 
ment, although  in  the  conjunctive,  may,  and 
probably  does  in  many  instances,  include 
money  coming  to  creditors,  although  not  yet 
payable,  still  under  the  terms  of  this  lease  by 
which  the  landlord  had  power  at  any  time 
to  re-enter  for  the  nonpayment  of  rent,  thus 
rendering  the  claim  for  unpaid  rent  an  uncer- 
tainty and  an  unliquidated  amount,  the  conten- 
tion made  in  behalf  of  the  appellants  in  this 
proceeding  cannot  be  maintained.  The  follow- 
ing cases  seem  to  hold  this  doctrine:  Matter  of 
Adams,  15  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  61 ;  Mat- 
ter of  Link,  (C.  PI.)  6  N.  Y.  St.  Rep.  211." 

Due  in  the  Sense  of  Owing.  —  The  defendant 
in  a  letter  to  the  plaintiff,  having  referred  to 
"those  old  notes,"  said:  "You  shall  have 
every  cent  that  is  due  on  them."  This  was 
held  not  sufficient  to  revive  the  debt  upon  a 
particular  one  of  the  notes  which  was  at  that 
time  barred  by  the  statute  of  limitations. 
Stout  v.  Marshall,  75  Iowa  499,  in  which  case 
the  court  said:    "  But  the  language  of  the  in- 


is  equivalent  to  a  finding  that  they  are 

strument  conveys  the  idea  that  all  of  the  notes- 
are  not  unpaid,  for  he  promises  to  pay  only 
such  sum  as  may  be  due  on  them.  The  word 
due,  in  this  connection,  means  '  owing.' 
Clearly  the  instrument  only  relates  to  notes  on 
which  a  sum  is  due,  and  the  language  used 
conveys  the  idea  that  something  is  not  due  on 
some  of  them."  And  that  due  and  "  owing  " 
are  used  synonymously,  see  Roberts  v. 
Beatty,  2  P.  &  W.  (Pa.)  67;  Tomlinson  v. 
Ayres,  117  Cal.  568. 

Confession  of  Judgment.  (See  generally  the 
title  Judgments  and  Decrees.) — A  statute 
provided  that  no  judgment  should  be  entered 
upon  a  warrant  of  attorney  to  confess  judg- 
ment unless  the  plaintiff  produced  an  affidavit 
that  the  debt  or  demand  for  which  the  judg- 
ment should  be  confessed  was  justly  and  hon- 
estly due  and  owing.  It  was  held  that  the 
words  "  due  and  owing  "  meant  a  simple  in- 
debtedness, without  reference  to  the  time  of 
payment.  The  court  said:  "The  word  due 
has  more  than  one  signification,  or  is  used  on 
different  occasions  to  express  distinct  ideas. 
At  times  it  signifies  a  simple  indebtedness, 
without  reference  to  the  time  of  payment; 
debitum  in  pmsenti,  solvendum  in  futuro.  At 
other  times  it  shows  that  the  day  of  payment 
or  render  has  passed.  In  the  former  sense  it 
appears  to  have  been  used  in  the  statute,  as  it 
is  connected  with  a  word  of  the  like  significa- 
tion, '  due  and  owing;  '  and  as  the  face  of  the 
bond  would  serve  to  show  whether  the  day  of 
payment  had  passed;  and  as  it  is  abundantly 
manifest  the  purpose  of  the  legislature  in  the 
clause  referred  to  was  not  to  delay  the  entry 
of  judgment  until  after  the  day  of  payment, 
for  that  had  been  provided  for  in  an  ante- 
cedent clause,  but  to  secure  fairness,  honesty, 
and  good  faith  in  the  transaction."  Scudder 
v.  Coryell,  10  N.  J.  L.  345.  This  case  was 
affirmed  in  Blackwell  v.  Rankin,  7  N.  J.  Eq. 
156.  See  also  Warwick  v.  Matlack,  7  N.  J.  L. 
165;  Green  v.  McCrane,  55  N.  J.  Eq.  436; 
Hoyt  v.  Hoyt,  16  N.  J.  L.  143. 

Dues  of  Insolvent  Foreign  Insurance  Companies. 
(See  also  the  title  Foreign  Corporations.)  — 
A  statute  provided  that  foreign  insurance 
companies  that  had  been  declared  insolvent 
should  collect  all  claims  due  from  the  policy- 
holders within  the  state  within  a  certain  time. 
It  was  held  that  the  statute  was  not  confined 
to  claims  actually  payable  at  that  time.  The 
court  said:  "The  argument  turns  upon  the 
meaning  to  be  given  to  the  phrase  '  all  claims 
due,'  as  used  in  the  act.  The  word  due  signi- 
fies, in  its  larger  and  general  sense,  that 
which  is  owed;  that  which  one  contracts  10 
pay,  do,  or  perform  to  another;  that  which  is 
owing.  Webster's  Diet.,  Due;  Black's  Law 
Diet.;  Anderson's  Law  Diet.  In  its  larger 
sense,  it  covers  liabilities  matured  and  unma- 
tured (People  v.  Vail,  6  Abb.  N.  Cas.  (N.  V. 
Supreme  Ct.)  210),  and  may  import  indebted- 
ness without  reference  to  the  day  of  payment 
or  that  that  day  has  passed,  or  be  used,  not  in 
the  sense  of  payable,  but  as  importing  an 
existing  obligation.  Scudder  v.  Coryell,  10  N. 
J.  L.  345;  Sand-Blast  File-Sharpening  Co.  v. 
Parsons,  54  Conn.  313;  Towler  v.  Hoffman,  31; 
Mich.  219.  When  used  in  an  attachment  stat- 
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unpaid  and  owing.1  Other  meaning 
proper."  *    "Due"  is  also  sometimes 

ate,  it  signifies  that  the  day  when  payment 
ought  to  be  made  has  arrived.  Bowen  v. 
Slocum,  17  Wis.  181.  Much  depends  upon  the 
context  and  evident  purpose  intended.    U.  S. 

North  Carolina  State  Bank,  6  Pet.  (U.  S.) 
36.  As  used  in  this  statute,  and  as  applied  to 
premium  notes,  we  think  the  phrase  '  claims 
</«<•  '  imports  existing  obligations  or  indebted- 
ness, without  reference  to  whether  an  assess- 
ment has  been  made  or  notified,  or  not.  The 
evident  policy  and  purpose  of  the  act  forbid 
that  its  effect  should  be  restricted  to  claims 
already  payable,  as  distinguished  from  claims 
owing  which  the  claimant  can  presently  render 
payable  "  Wyman  v.  Kimberly-Clark  Co., 
(Wis.  1896)  67  N.  W.  Rep.  933. 

Lien  upon  Stockholders'  Shares.  (See  also  the 
title  Stockholders.) — Where  by  the  articles 
of  association  of  a  company  it  was  provided 
that  the  company  should  have  a  first  lien  on, 
with  power  to  sell,  the  shares  of  a  member  for 
any  money  due  to  the  company  from  him,  due 
was  held  to  mean  "  due,  and  payable."  In  In 
re  Stockton  Malleable  Iron  Co.,  2  Ch.  Div. 
101,  Jessel,  M.  R.,  said:  "  It  was  said 
'  moneys  due  '  included  moneys  owing  but 
not  at  present  payable.  To  that  I  answer, 
adopting  the  criticism  of  Lord  Justice  Mellish 
in  Ex  p.  Kemp,  L.  R.  9  Ch.  383,  on  the  words 
in  the  Bankruptcy  Act,  that  the  word  due  may 
mean  either  owing  or  payable,  and  what  it 
means  is  determined  by  the  context.  Now, 
there  is  a  context  here  which,  to  my  mind, 
puts  the  thing  out  of  all  argument  whatever. 
*  *  *  It  is  absurd  to  suppose  that  the  com- 
pany may  sell  the  shares  of  a  man,  and  apply 
the  proceeds  in  payment  of  a  bill  of  exchange 
which  he  has  given,  but  which  is  not  yet  due, 
that  is  not  yet  payable;  for  that  must  be  the 
meaning  of  the  word  due  in  that  article.  In 
the  seventh  article,  then,  the  word  due  means 
payable,  and  the  words  '  such  debtor  '  mean  a 
man  who  owes  a  debt  presently  payable." 
And  see  Ex  p.  Kemp,  L.  R.  9  Ch.  383,  cited 
in  the  above  opinion. 

But  in  Leggett  v.  Sing  Sing  Bank,  24  N.  Y. 
283,  reversing  25  Barb.  (N.  Y.)  326,  it  was  held 
that  the  provisions  in  the  articles  of  a  banking 
association,  that  the  shares  of  its  stock  should 
not  be  transferable  until  the  shareholder  should 
discharge  all  debts  due  by  him  to  the  associa- 
tion, included  liabilities  of  the  shareholder 
which  had  not  matured. 

Mechanics'  Lien.  (See  also  the  title  Me- 
chanics' Liens.)  —  A  mechanics'  lien  provided 
that  a  contractor  should  file  a  statement  of 
demand  showing  that  a  certain  amount  was 
justly  due  him.  In  construing  this  provision, 
the  court  said:  "A  form  is  also  given  in  the 
statute  which  provides  for  a  statement  that 
'  there  is  justly  and  truly  due  defendant,'  etc. 
It  is  conceded  that  the  word  due  is  sometimes 
used  to  mean  '  owing,'  but  it  is  insisted  that 
in  this  connection  it  should  be  construed  to 
mean  '  presently  payable.'  We  think  this 
statute  should  not  be  so  construed.  If  it  be 
given  this  construction  one  having  a  lien  for  a 
demand  not  yet  due  could  not  literally  comply 
with  the  provisions  of  section  5."    Smalley  v. 


>  of  this  word  are,  "  appropriate  ;  fit ; 
used  in  the  sense  of  "exactly."3  In 

Ashland  Brownstone  Co.,  (Mich.  1S97)  72  N. 
W.  Rep.  30. 

Arrears. —  In  construing  the  rules  of  an 
order  as  to  forfeiture  of  a  certificate  for  non- 
payment of  dues  which  were  in  arrears,  the 
court  said:  "The  word  due,  unlike  'ar- 
rears,' has  more  than  one  signification,  and 
expresses  two  distinct  ideas,  and  this  distinc- 
tion is  important  in  relation  to  its  use  in  these 
rules  and  regulations  [quoting  the  definition 
given  in  the  text.]  It  is  evidently  used  in  the 
rules  and  regulations  of  this  order  in  the  first 
of  these  significations,  and  not  at  all  in  the 
second;  and  hence  there  is  some  confusion 
of  ideas,  perhaps,  in  their  interpretation." 
Wiggin  v.  Knights  of  Pythias,  31  Fed.  Rep. 
125. 

1.  Manwell  v.  Manwell,  14  Vt.  24. 

On  an  issue  as  to  whether  a  promissory  note 
had  been  paid  or  not,  a  finding  that  certain 
sums  were  due  thereon  is  equivalent  to  finding 
that  such  sums  are  owing  and  unpaid.  Myers 
v.  McDonald,  (Cal.  1885)  8  Pac.  Rep.  810. 

"  Sum  Due "  from  a  delinquent  town  col- 
lector, in  a  statute,  is  "  the  sum  appearing  by 
the  sheriff's  return  of  the  warrant  to  remain 
unpaid."    Looney  v.  Hughes,  26  N.  Y.  517. 

2.  Winner  v.  Hoyt,  68  Wis.  291. 

3.  Due  in  the  Sense  of  Exactly — Boundaries. 
(See  also  the  title  Boundaries,  vol.  14,  p.  784.) 
—  In  Wells  v.  Jackson  Iron  Mfg.  Co.,  47  N.  H. 
260,  the  court  said:  "  We  do  not  understand 
the  defendant  seriously  to  question  this,  but 
he  rests  his  position  upon  the  use  of  the  word 
due  in  connection  with  the  words  descriptive 
of  the  courses,  claiming  that  '  due  north  ' 
means  north  by  a  sidereal  meridian.  It  is 
observable  that  in  the  description  of  Sargent's 
Purchase,  the  last  course  from  the  southwest- 
erly corner  of  Jackson  is  merely  '  south,'  and 
that  the  defendant's  view  if  logically  followed 
out  would  seem  to  require  the  southern,  west- 
ern, and  northern  boundary  lines  of  the  Pur- 
chase to  be  run  out  by  a  sidereal  meridian, 
while  a  portion  of  the  eastern  boundary  is  to 
be  laid  down  according  to  the  magnetic  me- 
ridian; a  result  not  particularly  desirable  in 
point  of  convenience,  or  very  likely  to  have 
been  in  fact  intended  by  the  parties.  The 
word  due  in  this  connection  means  merely 
'  exactly,'  and  in  fact  adds  nothing  to  the  de- 
scription of  the  point  of  compass;  for  '  due 
north  '  is  exactly  north,  and  so  is  simple 
'  north.'  As  the  designation  of  'the  points  of 
compass  is  conventional,  the  word  due  applies 
with  equal  propriety  to  those  points  as  re- 
ferred to  either  meridian.  We  find  no  evi- 
dence that  either  the  law  or  usage  in  this  state 
has  appropriated  the  term  specially  to  the 
sidereal  meridian."  And  in  that  case  it  was 
held  that  it  was  a  part  of  the  common  law  of 
the  state  that  the  courses  in  deeds  of  private 
lands  are  to  be  run  according  to  the  magnetic 
meridian  when  no  other  is  specially  desig- 
nated. 

In  McKinney  v.  McKinney,  8  Ohio  St.  423, 
it  was  held  that  some  of  the  original  surveys 
in  that  state  having  been  made  by  the  mag- 
netic and  some  by  the  true  meridian,  a  call 
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the  notes  will  be  found  the  construction  put  by  the  courts  upon  a  number  of 
phrases  in  which  the  word  occurs.1 


•'  due  west"  made  in  a  contract  for  the  sub- 
division of  an  original  section  had  not  a  deter- 
minate meaning  fixed  by  judicial  interpretation. 
The  court  said :  ' '  The  fact  that  an  original  sur- 
vey was  made  by  the  magnetic  meridian  would 
raise  a  strong,  perhaps  a  conclusive,  presump- 
tion that  all  deeds  and  contracts,  referring  as 
well  to  the  original  as  subdivision  lines,  had 
reference  to  the  magnetic  meridian.  And  even 
where  the  original  survey  was  made  by  the 
true  meridian,  calls  of  courses  of  new  subdivi- 
sion lines,  unless  so  made  in  reference  to  the 
original  courses  as  to  manifest  an  intention  to 
be  controlled  by  original  courses,  would  in 
general  be  run  by  the  magnetic  meridian,  as 
that  is  the  general  and  customary  usage  in 
running  lines;  but  each  case  must  depend  so 
much  upon  the  calls,  the  connection  of  the 
subdivision  lines  with  the  original  true  meri- 
dian lines,  and  other  facts  and  circumstances, 
that  no  definite  general  rule  of  construction 
can  be  prescribed." 

1.  Due  Cause.  —  The  "  due  cause  shown  "  for 
which  a  liquidator  may  be  removed  under  the 
English  Companies  Act,  1862,  §  93,  does  not 
refer  to  the  personal  unfitness  only  of  the 
liquidator.  Whenever  the  court  is  satisfied 
that  it  is  for  the  general  advantage  of  those 
interested  in  the  assets  of  the  company  that  a 
liquidator  should  be  removed,  it  has  power  to 
remove  him  and  appoint  a  new  one.  In  re 
F.yton,  36  Ch.  Div  .  290,  57  L.  J.  Ch.  127. 
Bowen,  L.  J.,  says:  "  To  my  mind  the  lord 
justice  has  correctly  intimated  that  the  due 
cause  is  to  be  measured  by  reference  to  the 
real,  substantial,  honest  interests  of  the  liqui- 
dation, and  to  the  purpose  for  which  the  liqui- 
dator is  appointed.  Of  course,  fair  play  to 
the  liquidator  himself  is  not  to  be  left  out  of 
sight;  but  the  measure  of  due  cause  is  the 
substantial  and  real  interest  of  the  liquida- 
tion." See  also  In  re  Sir  John  Moore  Gold 
Min.  Co..  12  Ch.  Div.  325. 

In  State  v.  Watertown,  9  Wis.  255,  it  was 
held  that  a  power  to  remove  a  superintendent 
of  schools  for  due  cause  was  not  a  power  to 
remove  at  discretion,  but  that  there  must  be  a 
legal  cause  of  removal.  See  also  the  title 
Amotion,  vol.  2,  p.  310;  Public  Officers. 

Due  Course  of  Administration.  —  A  direction 
that  a  claim  be  paid  in  "  due  course  of  admin- 
istration "  means  that  it  shall  be  paid  as,  and 
pro  rata  with,  other  claims  of  that  class  out  of 
the  assets  administered.  McCall  v.  Lee,  120 
111.  266;  Darling  v.  McDonald,  101  111.  376. 
See  generally  the  titles  Debts  of  Decedents, 
vol.  8,  p.  1003;  Executors  and  Administra- 
tors. 

A  direction  in  a  will  that  on  the  death  of  a 
life  tenant  without  children,  a  fund  is  to  be 
disposed  of  in  a  due  course  of  administration, 
does  not,  on  the  event  happening,  give  the 
fund  to  the  next  of  kin  according  to  the  stat- 
ute, but  the  fund  falls  into  the  residue.  Scott 
v.  Moore,  13  L.  J.  Ch.  N.  S.  283,  14  Sim.  35. 

Due  Examination.  (See  also  the  title 
Schools.)  —  A  statute  provided  for  the  expul- 
sion of  pupils  from  public  schools  upon  dm- 
examination.  In  construing  this  provision 
the  court  said:    "  By  the  words  '  upon  due 


examination  '  we  do  not  understand  the  stat- 
ute before  quoted  to  require  a  formal  trial  of 
the  objectionable  pupil  —  that  written  charges 
should  be  preferred,  with  a  notice  to  appear, 
hearing  of  witnesses,  etc.  From  the  necessity 
of  the  case  such  examinations  must  be  wholly 
informal.  Directors  of  school  districts  must 
frequently  come  from  the  plain  and  unlearned 
farmers  and  citizens  of  the  country,  unused  to 
matters  of  judicial  inquiry.  They  are  advised 
by  this  statute  to  investigate  the  conduct  of 
the  pupil  —  tb  give  a.  due  and  proper  examina- 
tion—  and  if  in  their  judgment  such  pupil  is 
unfit  they  are  authorized  to  expel."  State  v. 
Hamilton,  42  Mo.  App.  31. 

Due  Execution.  —  The  due  execution  of  an  in- 
strument in  writing  goes  to  the  manner  and 
the  form  of  its  execution,  by  a  person  com- 
petent to  execute  it  according  to  the  laws 
and  customs  of  the  country  where  executed. 
Cox  v.  North-Western  Stage  Co.,  1  Idaho  376. 

Due  Form  —  Acknowledgment.  (See  also  the 
title  Acknowledgments,  vol.  1,  p.  540.)  —  A 
certificate  stated  that  a  married  woman  had 
acknowledged  her  deed  "  in  due  form."  This 
was  held  too  vague  and  uncertain.  The  court 
said:  "  We  cannot  tell  what  is  meant  by  the 
words  '  due  form.'  Whether  the  words  '  in 
due  form'  apply  to  her  having  signed,  sealed, 
and  delivered  ihe  deeds,  or  to  having  done 
these  things  and  also  that  they  were  done  with 
her  free  and  voluntary  assent,  leaves  us  in  un- 
certainty, doubt,  and  conjecture."  Lucas  v. 
Cobbs,  1  Dev.  &  B.  L.  (18  N.  Car.)  233. 

But  in  Deans  v.  Pate,  114  N.  Car.  196, 
it  is  said:  "  The  adjudication  by  the  clerk 
of  the  superior  court  of  Wayne  county  that 
4  the  foregoing  instrument  has  been  duly 
proved,  as  appears  from  the  foregoing  seal 
and  certificate,'  does  not  follow  the  very  words 
of  the  statute  (Code,  §  1246,  subsec.  3),  in 
that  it  does  not  adjudge  that  said  probate 
is  'in  due  form;'  but  it  is  intelligible,  and 
means  substantially  the  same  thing,  and  '  will 
be  upheld  without  regard  to  mere  form,' 
as  was  said  in  Devereux  v.  McMahon,  102  N. 
Car.  284.  The  acknowledgment  was  before  an 
officer  authorized  to  take  it,  and  the  probate 
was  in  fact  in  due  form.  The  omission,  there- 
fore, of  the  clerk  to  adjudge,  in  just  so  many 
words,  that  the  probate  was  '  in  due  form,' 
when  in  substance  he  did  so  adjudge,  was  not 
sufficient  ground  to  exclude  the  deed." 

Due  Notice.  (See  also  the  titles  Notary 
Public;  Notice;  and  see  Encyc.  of  Pl.  and 
Pr.,  titles  Publication;  Service  of  Process.) 
—  In  Lawrence  v.  Bowman,  1  McAll.  (U.  S.) 
420,  it  is  said:  "  No  fixed  rule  can  be  recog- 
nized as  to  what  shall  constitute  due  notice. 
Due  is  a  relative  term,  and  must  be  applied  to 
each  case  in  the  exercise  of  the  discretion  of 
the  court  in  view  of  the  particular  circum- 
stances." 

Same  —  Pleading.  (See  also  Encyc.  of  Pl. 
and  Pr.,  title  Notice.) — Where  "  actual  no- 
tice "  was  required  by  a  city  charter,  in  order 
to  charge  the  city  with  liability  for  a  defective 
sidewalk,  a  complaint  alleging  "  due  notice  " 
was  held  sufficient  on  demurrer;  though,  per- 
haps, on  motion  for  that  purpose,  the  plaintiff 
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DUE  CARE.  (Sec  also  the  titles 
p.  368  ;  Negligence;  and  see  Due  D 

infill  have  been  required  to  make  the  com- 
pl.iint  moii-  definite  and  certain  as  to  the  man- 
ner of  such  notice.  Kusterer  v.  Beaver  Dam, 
5.'  Wis.  14.6.  See  generally  the  title  Streets 
AND  Sidewalks. 

.\\  erments  of  "  due  notice  "  were  held  suffi- 
cient in  Seneca  County  Bank  v.  Neass,  3  N. 
Y.  442;  Cullum  v.  Casey,  9  Port.  (Ala.)  134. 

Same  —  Sheriffs  Sale.  —  Where  a  sheriff's  re- 
turn states  that  he  has  given  "  due  notice  "  by 
the  within  advertisement,  this  does  not  im- 
port notice  to  the  owner  in  actual  possession  of 
land  sold,  and  the  sale  is  void.  Downing  v. 
Stephens,  1  Baxt.  (Tenn.)  454.  See  generally 
the  titles  Judicial  Sales;  Tax  Sales;  Sher- 
iffs' Sales. 

Due  Proof.  (See  also  the  title  Evidence.)  — 
Due  proof  held  to  mean  proof  by  a  competent 
witness,  see  Stanley  v.  Horner,  24  N.  J.  L.  513. 

But  the  term  has  been  held  to  mean  some- 
thing more  than  a  party's  affidavit.  Stanley 
v.  Horner,  24  N.  J.  L.  511;  State  v.  Ferguson, 
31  N.  J.  L.  107. 

Due  Return.  (See  Encyc.  of  Pl.  and  Pr., 
title  Returns.)  —  In  Wyche  v.  Newsom,  87  N. 
Car.  145,  it  is  said:  "  If  the  penalty  did  attach 
to  such  a  default  in  returning  an  execution,  it 
could  not  be  recovered  in  the  summary  pro- 
ceeding for  a  neglect  to  make  due  return,  that 
is,  as  defined  by  Mr.  Jacob  in  his  Law  Diction- 
ary, to  indorse  his  certificate  '  of  what  he  hath 
done  touching  the  execution  of  any  writ 
directed  to  him.'  " 

"  '  Due  return  '  means  the  bringing  the  pro- 
cess into  court  with  such  indorsements  on  it 
as  the  law  requires  him  to  make.  Whether 
the  indorsement  be  true  or  false,  if  it  be  such 
an  one  as  the  law  requires,  it  is  a  true  return. 
But  it  is  not  a  '  due  return  '  if  the  indorsement 
be  such  as  is  not  authorized  bylaw,  whether  it 
be  true  or  false."  Harman  v.  Childress,  3 
Yerg.  (Tenn.)  329. 

Due  return  of  process  means  "  a  proper  re- 
turn made  in  proper  time.  *  *  *  Whether 
in  any  particular  case  a  due  return  has  been 
made,  may  involve  questions  both  of  law  and 
fact.  Whether  the  return  is  a  proper  one  in 
form  and  substance,  is  a  question  of  law  to  be 
decided  by  the  court;  but  whether  it  was  made 
in  proper  time  is  a  question  of  fact  to  be  de- 
cided by  the  jury."  Waugh  v.  Brittain,  4 
Jones  L.  (49  N.  Car.)  470,  471. 

Due  Security.  (See  also  the  title  Invest- 
ments.)—  "  The  loaning  of  trust  money,  and 
especially  where  infants  are  concerned,  on 
private  security,  is  not  a  compliance  with  the 
rule  that  requires  '  due  security  '  to  be  taken." 
Gray  v.  Fox,  1  N.  J.  Eq.  266. 

"  Due  Taking"  of  a  Coroner's  Inquest  "  implies 
not  only  care  and  diligence  in  the  taking,  but 
the  taking  under  such  circumstances  as  make 
it  proper  that  it  should  be  taken."  Reg.  v. 
Carmarthenshire,  10  Q.  B.  800,  59  E.  C.  L. 
800. 

Grow  Due.  —  An  assignment  in  trust  for  the 
benefit  of  creditors  provided  for  the  payment 
of  all  of  the  assignor's  indebtedness  to  the 
trustee,  whether  ''  due  or  to  grow  due."  In 
construing  this  term  the  court  said:    "  The 
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Contributory  Negligence,  vol.  7, 

ILIGENCE,  post ;  ORDINARY.)  —  By  due 

words  '  to  grow  due  '  might  well  be  construed 
as  synonymous  with  the  expression '  to  become 
due'  or  '  to  mature,'  and  in  fact  are  hardly 
capable  of  any  other  construction.  And  when 
we  take  into  consideration  the  fact  that 
the  same  language  is  used  in  reference  to  the 
debts  mentioned  in  the  schedule  attached,  and 
that  some  of  these  debts  are  due,  and  some 
are  to  mature  in  the  future,  but  all  existed  at 
the  date  of  the  deed  of  trust,  we  can  come  to  no> 
other  conclusion  than  that  the  words  '  due  and 
to  grow  due  '  were  to  include  all  his  subsist- 
ing liabilities  to  Van  Hook  and  the  other  par- 
ties named,  as  well  those  which  were  already 
due  as  those  which  had  not  arrived  at  matur- 
ity."   Van  Hook  v.  Walton,  28  Tex.  75. 

Justly  Due.  —  Where  a  note  was  made  with- 
out the  knowledge  of  the  payee,  who  was 
liable  as  a  surety  for  the  maker  for  a  debt  due 
but  not  paid,  against  which  liability  the  maker 
had  promised  to  secure  the  payee,  and  the 
maker  caused  his  own  property  to  be  attached 
for  the  purpose  of  securing  payment  of  the- 
note,  it  was  held  that  the  note  did  not  consti- 
tute a  debt  "  justly  due  "  to  the  payee,  until 
assented  to  by  him,  and  that  the  attachment 
might  be  vacated.  Baird  v.  Williams,  19  Pick. 
(Mass.)  381.  See  also  Scudder  v.  Coryell,  10 
N.  J.  L.  345- 

Due  in  the  Sense  of  Just,  Legal.  —  A  stipula- 
tion between  attorneys  reserved  "  all  due- 
rights  under  the  mortgage  and  decree  of  sale, 
provided  the  stipulated  payments  of  interest 
and  on  account  of  principal  are  not  regularly 
made  to  us  in  the  city  of  New  York."  In  con- 
struing this  provision,  the  court  said-  "  Due- 
means  that  which  law  or  justice  requires  to  be 
done.  Due  rights  mean  just  rights  —  legal 
rights.  The  plain  meaning  of  the  clause  is, 
that  if  the  payments  are  not  made  as  stipu- 
lated, the  decree  is  to  stand  in  full  force,  and 
all  the  rights  under  it  to  remain  unimpaired, 
and  the  whole  mortgage  debt,  as  secured  by 
the  decree,  to  remain  due  and  payable."' 
Ryerson  v.  Boorman,  8  N.  J.  Eq.  705. 

Legally  Due —  Interest.  —  A  testator  prov  ided 
in  his  will  that  the  balance  of  his  old  creditors 
whose  claims  had  been  compromised  should 
be  paid  in  full.  It  was  held  that  this  em- 
braced interest  on  the  old  claims.  The  court 
said:  "When  the  testator  directed  that  the 
balance  due  his  old  creditors  whose  claims 
were  compromised  should  be  paid,  he  of 
course  did  not  mean  the  balance  which  was- 
legally  due  to  them,  for  that  would  be  to  give 
the  provision  no  effect  whatever.  He  meant 
that  his  executors  should  pay  to  them  the  bal- 
ance which  was  justly  due  and  ought  to  be 
paid  to  them  respectively,  although  there  was 
no  legal  obligation  resting  upon  him  for  pay- 
ment thereof,  either  debt  or  interest."  Sin- 
clair's Appeal,  116  Pa.  St.  320. 

Same — -Limitation  of  Action.  —  In  Barke  v. 
Early,  72  Iowa  273,  it  is  said-  "  The  statute 
of  limitations  does  not  affect  the  validity  of  a 
debt,  or  the  obligation  of  a  contract.  It  sim- 
ply operates  to  arrest  the  remedy.  Hence  an 
offer  to  pay  a  debt  legally  due  applies  to  a 
debt  the  remedy  for  which  is  barred  by  the  stat- 
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care  is  meant  reasonable  care  adapted  to  the  circumstances  of  the  case.1 
DUE  COURSE  OF  LAW.  —  See  the  title  Due  Process  OF  Law,  post. 
DUE  COURSE  OF  TRADE. —  See  the  title  Bills  OF  Exchange  anh 

Promissory  Notes,  vol.  4,  p,  310;  and  see  Course,  vol.  8,  p,  19. 

DUE  DILIGENCE.    (See  also  the  titles  Bills  of  Exchange  and  Promis 

sory  Notes,  vol.  4,  p.  65 ;  Contributory  Negligence,  vol.  7,  p.  368 ; 

Fraud  ;  Guaranty  ;  Master  and  Servant  ;  Negligence  ;  Questions  of 

Law  and  Fact;  Suretyship;  Telegraph  and  Telephone  Companies; 

and  see  ENCYC.  OF  PLEADING  AND  PRACTICE,  title  SERVICE  OF  PROCESS.)  — 
Due  diligence  is  such  diligence  as  an  ordinarily  prudent  man  would  use  under 
the  circumstances.2 


ute  of  limitations.  Plaintiff's  offer,  therefore, 
covered  all  taxes  paid  by  defendants." 

In  Fx  p.  Cawley,  34  S.  J.  29,  it  was  held 
that  a  debt  was  still  due  notwithstanding  that 
the  statute  of  limitations  may  have  run  against 
it,  for  the  statute  only  bars  the  remedy  and 
■does  not  extinguish  the  debt. 

Nothing  Due.  —  An  award  finding  "that 
there  is  nothing  due  to  the  plaintiff  "  is  suffi- 
ciently final,  and  determines  the  right  of 
action  at  the  time  when  the  submission  was 
made;  "  because,"  said  Bayley,  J.,  "  it  must, 
I  think,  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  question  between  the 
parties  remained  the  same  from  the  time  of 
making  the  submission  to  the  time  of  making 
the  award."  Dickins  v.  Smith,  8  D.  &  R. 
•288. 

Due  and  Owing.  —  Where  there  is  an  award 
"  '  in  full  of  all  debts  and  demands  then  due 
and  owing,'  the  word  '  demands  '  extends  to 
all  things  that  the  one  party  has  a  right  to  de- 
mand or  exact  of  the  other  at  the  time  of  the 
submission;  and  the  words  '  due  and  owing' 
do  not  qualify  or  restrain  it  to  a  debt,  or  other 
special  demand  that  is,  more  strictly  speaking, 
a  duty;  for  whatever  a  man  has  a  right  to  de- 
mand of  another  may  well  be  said  to  be  '  due 
and  owing  '  from  the  other  to  him;  so  it  may 
■extend  to  a  right  of  entry  into  land,  to  a  suit 
for  partition,  etc."  Knight  v.  Burton,  6  Mod. 
232. 

Due  and  Payable.  —  Where  there  was  provi- 
sion in  a  will  with  regard  to  the  death  of  a 
child,  "  before  the  share  of  such  child  shall 
becomcdup  and  payable,"  it  was  held  that  the 
words  "  due  and  payable  "  did  not  postpone 
the  vesting  of  the  share  under  the  circum- 
stances. Mendham  v.  Williams,  L.  R.  2  Eq. 
396.  Compare  In  re  Wilmott's  Trusts,  L.  R.  7 
Eq.  532. 

Same  — Days  of  Grace.  —  A  statute  providing 
that  promissory  notes  of  a  certain  description 
*'  shall  be  due  and  payable  as  therein  ex- 
pressed," does  not  disallow  days  of  grace. 
Turk  v.  Stahl,  53  Mo.  437- 

What  May  Be  Due.  —  Where  an  agreement  is 
made  between  two  parties  to  enter  judgment 
"  for  the  amount  that  may  be  due,"  one  of 
them  has  no  right  to  decide  the  question. 
"  It  is  evident  from  the  terms  of  the  agree- 
ment that  there  was  something  to  settle;  and 
the  plaintiff,  either  by  arbitration  or  by  a  jury, 
should  have  proceeded  to  make  the  settlement, 
with  notice  to  the  defendant,  before  he  entered 
the  judgment,  or  at  least  before  he  issued  the 
execution."  Hancock  v.  Hillcgas,  2  Dall.  (U. 
S.)  380. 
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1.  Butterfield  v.  Western  R.  Corp.,'  10  Allen 
(Mass.)  532;  Baltimore,  etc..  R.  Co.  v.  State, 
54  Md.  656. 

Violation  of  Law.  —  In  Jones  v.  Andover,  10 
Allen  (Mass.)  18,  Chief  Justice  Bigelow  says: 
"  The  term  due  care,  as  usually  understood  in 
cases  where  the  gist  of  the  action  is  the  negli- 
gence of  the  defendant,  implies  not  only  that 
a  party  has  not  been  negligent  or  careless,  but 
that  he  has  been  guilty  of  no  violation  of  law 
in  relation  to  the  subject-matter  or  transaction 
which  constitutes  the  cause  of  action." 

Due  and  Reasonable  Care  and  Caution.  —  In 
Spurrier  v.  Front  St.  Cable  R.  Co.,  3  Wash. 
659,  it  is  said:  "  Due  and  reasonable  care  and 
caution  *  *  *  means  that  degree  of  care 
and  caution  which  might  reasonably  be  ex. 
pected  of  a  reasonably  prudent  person  under 
the  circumstances  surrounding  him  or  her 
at  the  time  in  question.  This  definition,  we 
think,  is  terse,  comprehensive  and  correct." 

2.  Perry  v.  Cedar  Falls,  87  Iowa  315;  South 
Milwaukee  Boulevard  Heights  Co.  v.  Harte, 
95  Wis.  592. 

Other  Definitions.  — Due  diligence  means  ordi- 
nary diligence.  Winner  v.  Hoyt,  68  Wis.  291. 
See  also  Palmer  v.  Penobscot  Lumbering  As- 
soc., 90  Me.  193. 

In  Highland  Ditch  Co.  v.  Mumford,  5  Colo. 
336,  it  is  said:  "  To  constitute  due  diligence 
does  not  require  unusual  efforts  or  expendi- 
tures, but  only  such  constancy  in  the  pursuit 
of  the  undertaking  as  is  usual  with  those  in 
like  enterprises;  such  assiduity  as  shows  a 
bona  fide  intention  to  complete  it  within  a  rea- 
sonable time.  Ophir  Silver  Min.  Co.  v.  Car- 
penter, 4  Nev.  534." 

Process.  (See  also  Encyc.  of  Pi.,  and  Pr„ 
titles  Publication;  Returns;  Service  ok  Pro- 
cess.)—  Due  diligence  in  searching  for  a  non- 
resident defendant  means  "  some  effort  or 
attempt  to  find  the  party  which  the  court  or 
judge  shall  be  satisfied  is  reasonable  under  the 
circumstances;  and  the  phrase'  after  due  dili- 
gence '  can  have  no  other  just  signification 
than   would  be  given  if  it  read,  '  after  due 

diligence  has  been  used.'     What  the  diligence 

used  has  been  should  be  shown,  and  the  court 
or  judge  is  to  determine  whether,  under  the 
circumstances,  it  is  or  is  not  due  within  the 
intent  of  the  statute.  Of  course  the  judge 
or  court  will  determine  the  question  whether 
the  diligence  show  a  is</i»r  or  not,  in  view  of  the 
other  fact  that  the  defendant  resides  out  of  the 
state;  for  less  effort  to  ascertain  that  anon- 
resident  cannot  be  found  within  the  state 
would  be  satisfactory  proof  of  due  diligence 
than  would  be  required  to  show  that  a  resident 
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cannot  be  so  found."  Bixby  v.  Smith,  49 
How.  Pr.  (N.  Y.  Supreme  Ct.)  53- 

Where  a  statute  requires  that  the  proof  of 
service  must  show  "  that  after  due  diligence 
such  service  cannot  be  made  within  the 
State,"  "  this  does  not  mean  an  absolute 
impossibility  to  make  such  service,  nor  the 
utmost  diligence  to  make  such  service,  nor 
anything  more  than  due,  appropriate,  fit, 
proper  diligence  —  that  is  ordinary  diligence." 
Winner  v.  Hoyt,  68  Wis.  291. 

An  allegation  in  an  affidavit,  that  "  the  de- 
fendant cannot  be  found  after  due  diligence," 
was  held  insufficient,  the  court  saying:  "  It 
is  a  conclusion  of  law  based  upon  statements 
showing  what  search  and  what  diligence  have 
been  made  in  the  attempt  to  discover  the  de- 
fendant. The  facts  upon  which  is  predicated 
the  conclusion  of  duediligence  mustappear  by 
affidavit."  Alderson  v.  Marshall,  7  Mont.  288. 
And  see  Kilmer  v.  St.  Louis,  etc.,  R.  Co.,  37 
Kan.  84. 

Marshal.  (See  also  the  title  Sheriffs,  Mar- 
shals and  Constables.)  —  Due  diligence  by  a 
United  States  marshal  in  keeping  a  vessel 
safely  "  is  understood  to  be  such  as  a  careful, 


prudent  man,  of  reasonable  sense  and  judg- 
ment, well  acquainted  with  the  condition  of 
his  property,  might  reasonably  be  expected  to 
take  if  the  vessel  belonged  to  himself.  He 
should  know  whether  she  leaked;  whether  the 
place  she  occupied  was  a  proper  one;  whether, 
in  the  removal  of  the  pipes,  any  holes  had  been 
left  open  through  which  water  might  enter  the 
vessel;  what  bad  effect  ice  might  have  upon 
her,  which  might  be  avoided;  what  would  be 
her  condition  in  case  of  a  sudden  rise  of  water 
and  breaking  up  of  the  ice."  Jones  v.  Mc- 
Guirk,  51  111.  387. 

Question  of  Fact.  —  "What  is  due  diligence 
must  always  be  a  part  of  the  determination  of 
a  jury  upon  the  whole  evidence  submitted  to- 
them."  Rudy  v.  Wolf,  16  S.  &  R.  (Pa.)  82. 
See  also  the  title  Questions  of  Law  and  Fact. 

Due  Diligence  —  Covenants.  —  A  covenant  to 
do  a  thing  "  with  all  due  and  reasonable  dili- 
gence and  dispatch  "  is  not  excused  from  per- 
formance if  it  can  be  done;  although  the  jury 
find  that  it  cannot  be  done  by  any  reasonable 
application  of  labor,  diligence,  skill,  money, 
or  other  means.  Jervis  v.  Tomkinson,  26  L- 
J.  Exch.  41,  1  H.  &  N.  195. 
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By  Joseph  Walker  Magrath. 

I  Introductory — Scope  of  Article,  287. 
n.  The  Constitutional  Guaranty,  288. 

1.  In  the  Federal  Constitution,  288. 

a.  The  Fifth  Amendment,  288. 

b.  The  Fourteenth  Amendment,  288. 

2.  In  the  State  Constitutions,  289. 

m.  Synonymous  Terms,  289. 
IV.  Origin  and  History  of  the  Guaranty,  290. 
V.  Meaning  of  the  Term,  291. 
VI  Extent  of  Protection  Afforded,  297. 

1.  General  Construction,  297. 

2.  Meaning  of  Term  "Person  "  in  the  Guaranty,  298. 

3.  Extent  of  Protection  to  liberty,  298. 

4.  Extent  of  Protection  to  Property,  299. 

5.  What  Notice  Is  Guaranteed,  299. 

6.  What  Hearing  Is  Guaranteed,  300. 

7.  Protection  Against  Class  Legislation,  302. 

8.  In  Prosecutions  for  Crime,  303. 

9.  As  to  Jury  Trial,  305. 

10.  Administration  of  Law  by  State  Courts,  306. 

11.  Administratis  Process,  307. 

VTL  Effect  on  the  Exercise  of  Various  Governmental  Powers,  307. 

1.  Police  Power,  307. 

2.  Taxation,  308. 

3.  Eminent  Domain,  309. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles:  ABATEMENT  OF  NUISANCES,  vol.  1,  p.  63; 
ARREST,  vol.  2,  p.  832;  COMMON  LAW,  vol.  6,  p.  268;  CONSTITU- 
TIONAL LAW,  vol.  6,  p.  882;  CONTEMPT,  vol.  7,  p.  25;  CRIMINAL 
LAW,  vol.  8,  p.  274;  EMINENT  DOMAIN,  post ;  EVIDENCE  ;  GRAND 
JURIES  ;  JUR  Y  AND  JURY  TRIAL  ;  LI  MIT  A  TION  OF  A  C  TJONS  ; 
MUNICIPAL  CORPORATIONS  ;  NOTICE;  ORDINANCES ;  PO- 
LICE POWER ;  SEARCHES  AND  SEIZURES ;  STATUTES ;  SUM- 
MARY PROCEEDINGS ;  TAXATION;  WARRANTS. 

I.  Introductory  —  Scope  of  Article.  —  There  no  provision  in  the  Bill 
of  Rights  contained  in  the  amendments  to  the  Federal  Constitution  and  in  the 
several  state  constitutions  which  has  more  often  engaged  the  attention  of  the 
judiciary  than  the  guaranty  of  "  due  process  of  law,"  however  expressed. 
The  wide  scope  of  inquiry  and  investigation  which  this  guaranty  opens  up,  and 
the  universal  protection  it  affords,  are  such  that  in  almost  every  branch  of  the 
law  it  has  been  more  or  less  construed.1    In  accordance  with  the  plan  of  this 

1.  "Last  Resort  of  Desperate  Cases."  —  So  the  protection  afforded  by  this  guaranty,  that 
numerous,  so  varied,  and  in  many  cases  so  there  is  much  force  in  the  remark  of  Mr.  Jus- 
trifling,  have  been  the  questions  raised  as  to      tice  Mitchell,  who,  in  Com.  v.  Philadelphia. 
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work,  it  is  not  proposed  to  treat  here  of  the  application  of  this  guaranty  to  the 
facts  of  the  particular  cases.  That  treatment  will  be  found  under  the  various 
titles  throughout  this  work  where  it  properly  belongs,  while  this  article  will  be 
confined  to  a  treatment  of  the  general  principles  concerning  the  guaranty. 

II.  The  Constitutional  Guaranty  — 1.  In  the  Federal  Constitution  —  a.  The 
Fifth  Amendment.  —  This  amendment  provides  that  "no  person  shall 
*  *  *  be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law." 
The  history  of  the  time  when  that  amendment  was  adopted  and  the  words  in 
w  hich  it  is  expressed  leave  no  doubt  that  it  was  intended  to  operate  as  a 
restraint  on  federal  power  only,  and  not  to  apply  to  the  states,1  and  it  is  well 
established  by  the  decisions  that  the  effect  of  this  amendment  is  so  limited.2 

b.  The  Fourteenth  Amendment.  —  This  amendment  provides:  "  Nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law."  There  can  be  no  doubt  of  the  binding  force  upon  the  states 
of  this  provision.3 


etc..  Coal,  etc.,  Co.,  145  Pa.  St.  283,  character- 
ized objections  founded  upon  it  as  "  those  last 
resorts  of  desperate  cases." 

1.  Restraint  on  Federal  Power  Only.  —  See  the 
observations  of  Chief  Justice  Marshall  in  Bar- 
ron v.  Baltimore,  7  Pet.  (U.  S.)  243. 

2.  Fifth  Amendment  Not  a  Restraint  on  State 
"Bower —United  States. — Twitchell  ■v.  Com.,  7 
Wall.  (U.  S.)  321;  Holden  v.  Hardy,  169  U.  S. 
366;  Munn  v.  Illinois,  94  U.  S.  113;  Kelly  v. 
Pittsburgh,  104  U.  S.  78;  Nashville,  etc.,  R. 
Co.  v.  Alabama,  128  U.  S.  96;  Davis  v.  Texas, 
139  U.  S.  651;  Hallinger  v.  Davis,  146  U.  S. 
314;  San  Mateo  County  v.  Southern  Pac.  R. 
•Co.,  13  Fed.  Rep.  722;  Santa  Clara  County  v. 
Southern  Pac.  R.  Co.,  18  Fed.  Rep.  385;  In  re 
Mahon,  34  Fed.  Rep.  525;  Ex  p.  Ulrich,  42 
Fed.  Rep.  587;  Kansas  v.  Bradley,  26  Fed. 
Rep.  289;  Scott  v.  Toledo,  36  Fed.  Rep.  385; 
Eilenbecker  v.  District  Ct.,  134  U.  S.  31. 

Iowa.  —  Boyd  v.  Ellis,  11  Iowa  97. 
Kansas.  —  State  v.  Majors,  16  Kan.  440. 
Michigan.  —  Weimer  v.  Bunbury,  30  Mich. 
201. 

Missouri.  —  North  Missouri  R.  Co.  v.  Ma- 
guire,  49  Mo.  490,  8  Am.  Rep.  141;  St.  Louis 
v,  Richeson,  76  Mo.  470. 

New  York.  —  Astor  v.  New  York,  37  N.  Y. 
Super.  Ct.  539. 

Ohio.  —  Prescott  v.  State,  19  Ohio  St.  184,  2 
Am.  Rep.  388. 

Rhode  Island. — In  re  Liquors  of  Fitzpat- 
rick,  16  R.  I.  60. 

Virginia.  —  Com.  v.  Byrne,  20  Gratt.  (Va.) 
165. 

Washington.  —  Leschi  v.  Territory,  r  Wash. 
Ter.  13. 

West  Virginia.  —  Peerce  v.  Kitzmiller,  19 
W.  Va.  564. 

On  the  other  hand,  in  the  cases  of  Myers  v. 
Park,  8  Heisk.  (Tenn.)  550,  and  Williams  v. 
Nashville,  89  Tenn.  487,  the  court  apparently 
considered  the  Fifth  Amendment  applicable 
to  states,  for  it  held  state  statutes  not  in  con- 
flict therewith.  These  decisions  may  have 
been  the  result  of  inadvertence,  but  there  can 
be  no  such  explanation  of  the  case  of  Rhine- 
hart  v.  Schuyler,  7  111.  473,  in  which  Young, 
J.,  said  that  the  Fifth  Amendment  is  obliga- 
tory upon  the  states.  That  case  is  simply 
wrong. 

3.  Fourteenth  Amendment  Binding  on  States  — 

United  States.  —  Holden  v.  Hardy,  169  U.S. 
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366;  Munn  v.  Illinois,  94  U.  S.  113;  Kelly 
v.  Pittsburgh,  104  U.  S.  78;  Nashville,  etc.,  R. 
Co.  v.  Alabama,  128  U.  S.  96;  Hallinger  v. 
Davis,  146  U.  S.  314;  San  Mateo  County  v. 
Southern  Pac.  R.  Co.,  13  Fed.  Rep.  722;  Santa 
Clara  County  v.  Southern  Pac.  R.  Co.,  18 
Fed.  Rep.  385;  Kansas  v.  Bradley,  26  Fed. 
Rep.  289;  In  re  Mahon,  34  Fed.  Rep.  525. 

Missouri.  —  St.  Louis  v.  Richeson,  76  Mo. 
470. 

Kansas  Doctrine. —  In  Gilchrist  v.  Schmid- 
ling,  12  Kan.  263,  the  court,  per  Valentine,  J., 
said:  "  The  able  disquisitions  found  in  many 
decisions  and  elementary  works  upon  '  due 
process  of  law,'  '  due  course  of  law,'  '  law  of 
the  land,'  etc.,  can  have  but  little  application 
in  Kansas,  for  our  constitutional  provision 
upon  that  subject  differs  from  that  of  almost 
every  other  state  in  the  Union.  It  reads  as 
follows:  'All  persons,  for  injuries  suffered  in 
person,  reputation,  or  property,  shall  have 
remedy  by  due  course  of  law,  and  justice 
administered  without  delay.'  Const.,  Bill  of 
Rights,  §  18."  It  would  seem  that  this  posi- 
tion is  incorrect  in  view  of  the  express  provi- 
sions of  the  Fourteenth  Amendment.  In  this 
connection  it  is  also  to  be  noticed  that  a  very 
similar  provision  of  the  Wisconsin  Constitution 
was  held  equivalent  to  a  guaranty  of  "  due 
process  of  law."  Durkee  v.  Janesville,  28 
Wis.  464,  9  Am.  Rep.  500. 

Object  of  Fourteenth  Amendment.  —  In  Scott  v. 
Toledo,  36  Fed.  Rep.  385,  the  court,  per  Jack- 
son, J.,  said:  "  The  Fifth  Amendment,  oper- 
ating only  as  a  limitation  upon  the  powers  of 
the  general  government,  fell  short  of  giving  to 
the  citizen  the  full  protection  to  which  he  was 
entitled  in  respect  to  his  life,  liberty,  and 
property,  so  far  as  state  action  was  concerned. 
It  imposed  no  prohibition  or  limitation  upon 
the  power  and  authority  of  the  states  in  deal- 
ing with  the  life,  liberty,  and  property  of  the 
citizen.  They  were  left  to  the  restraint  of 
their  several  constitutions  and  respective  laws 
on  these  subjects.  So  far  as  the  states  were 
concerned,  citizens  of  the  United  States  were 
thus  left  without  adequate  protection  and  se- 
curity in  their  persons  and  property.  The 
Fourteenth  Amendment  was  adopted  to  rem- 
edy and  correct  this  defect  in  the  supreme 
organic  law  of  the  land.  It  involves  no  forced 
or  unreasonable  construction  to  hold  that  this 
Fourteenth  Amendment,  as   applied  to  the 
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Vested  Eights.  —  The  provision  above  quoted  is  not  the  equivalent  in  meaning 
nd  effect  of  the  provision  in  state  constitutions  forbidding  the  passage  of  laws 
ivesting  vested  rights.1 

Equal  Protection  of  the  Laws.  —  And  its  meaning  is  entirely  distinct  from  and 
idependent  of  the  guaranty  of  equal  protection  of  the  laws,  which  immedi- 
tely  follows  it  in  the  amendment  under  discussion.8 

2.  In  the  State  Constitutions.  —  The  constitutions  of  almost  all  the  states 
ontain  a  similar  guaranty,  either  in  the  words  of  the  Fifth  Amendment  above 
[uoted  or  in  words  of  the  same  import  and  meaning.3 

III.   Synonymous  Teems.  —  It  is  so  well  settled  as  to  be  considered 


ppropriation  of  private  property  for  public 
ises,  was  clearly  intended  to  place  the  same 
imitation  upon  the  power  of  the  states  which 
he  Fifth  Amendment  had  placed  upon  the  au- 
horny  of  the  federal  government." 
I    In  U.  S.  v.  Cruikshank,  92  U.  S..  542,  the 
purt,  per  Waite,  C.  J.,  said:    "  The  Four- 
leenth   Amendment    prohibits  a  state  from 
|lepriving  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law;  but  this  adds 
lliothing  to  the  rights  of  one  citizen  as  against 
mother.     It  simply  furnishes  an  additional 
juaranty  against  encroachment  by  the  states 
Iipon  the  fundamental  rights  which  belong  to 
:very  citizen  as  a  member  of  society." 

In  Munn  v.  People,  69  111.  80,  the  court,  per 
Breese,  C.  J.,  said,  in  reference  to  the  Four- 
:eenth  Amendment  of  the  Federal  Constitu- 
:ion:  "It  is  well  known  the  amendment  in 
question  was  incorporated  into  the  Federal 
Constitution  to  shield  a  certain  class,  who  had 
been  born  and  reared  in  slavery,  from  per- 
nicious legislation,  by  which  their  newly  ac- 
quired rights  by  their  emancipation  might 
be  so  crippled  as  to  render  them  wholly 
worthless." 

Effect  of  Fourteenth  Amendment  —  Jurisdiction 
Conferred  on  Federal  Courts. —  In  Eames  v.  Sav- 
age, 77  Me.  212,  52  Am.  Rep.  751,  the  court, 
per  Emery,  J.,  said:  "  The  words  'due  process 
of  law  '  in  the  Fourteenth  Amendment  do  not 
have  any  enlarged  nor  different  meaning  from 
that  heretofore  ascribed  to  them.  The  amend- 
ment does  not  make  federal  law,  and  federal 
process  of  law,  the  '  law  of  the  land  '  and  '  due 
process  of  law  '  in  each  state.  Whatever  was 
due  process  of  law  in  any  state  before  the 
amendment  is  due  process  of  law  in  that  state 
since  the  amendment.  Before  the  amendment, 
the  final  determination  of  the  question  whether 
a  state  statute  was  according  to  the  law  of  the 
land  rested  with  the  courts  of  the  state.  Since 
the  amendment  it  rests  with  the  Supreme  Court 
of  the  United  States.  It  is  through  this  opera- 
tion of  the  amendment  that  the  citizen  receives 
additional  protection  against  unequal  and  par- 
tial laws." 

Effect  on  Pre-existing  Statutes.  —  The  Four- 
teenth Amendment  applies  to  any  taking  of 
property  after  its  adoption,  although  under  a 
statute  in  force  before  such  time.  Kaukauna 
Water  Power  Co.  v.  Green  Bay,  etc.,  Canal 
Co.,  142  U.  S.  254. 

I,  Protection  of  Vested  Eights  Distinguished.  — 
State  v.  New  Orleans,  32  La.  Ann.  709.  In 
this  case  the  court,  per  Fenner,  J.,  said:  "It 
Is  not  necessary  for  us  to  refer  to  the  many 
limitations  which  were  imposed  by  judicial 
interpretation  upon  the  terms  'vested  rights,' 


even  under  those  express  provisions.  The 
Fourteenth  Amendment,  by  its  very  terms, 
refers  only  to  '  property,'  and  no  '  vested 
rights  '  can  be  included  within  that  term,  by 
any  stretch  of  interpretation,  except '  vested 
rights '  in  and  to  'property.'  Giving  to  the 
word  'property  '  its  broadest  signification,  so 
as  to  include  everything  susceptible  of  owner- 
ship, movable  or  immovable,  corporeal  or  in- 
corporeal, it  cannot  possibly  be  extended  to 
remedies  given  merely  for  the  enforcement  of 
property  rights." 

2.  Equal  Protection  of  the  Laws  a  Distinct  and 
Independent  Guaranty.  —  Taggart  v.  Claypool, 
145  Ind.  590,  per  McCabe,  J. 

For  a  full  treatment  of  the  guaranty  of  equal 
protection  of  the  laws,  see  the  title  Constitu- 
tional Law,  vol.  6,  p.  967. 

3.  The  Guaranty  in  State  Constitutions.  —  See 
the  constitutions  of  the  several  states.  As  to 
words  of  the  same  import,  see  infra,  this  title, 
Synonymous  Terms. 

The  Constitution  of  New  Jersey  does  not  con- 
tain an  express  guaranty  of  due  process  of 
law,  or  the  law  of  the  land.  Abendroth  v. 
New  York  EL  R.  Co.,  54  N.  Y.  Super.  Ct.  417, 
per  Truax,  J.  But  section  1  of  article  I  de- 
clares that  among  the  inalienable  privileges  of 
men  shall  be  that  of  "  possessing  and  protect- 
ing property.  '  As  to  this  clause  Chief  Justice 
Beasley  said,  in  Maxwell  v.  Goetschius,  40-N. 
J.  L.  391,  29  Am.  Rep.  242:  "  I  understand 
by  this  that  the  property  and  rights  of  every 
man  are  put  under  judicial  protection,  so  that 
he  cannot  be  deprived  of  them  except  by  the 
law  of  the  land." 

The  Constitution  of  Vermont  provides  in  c.  X, 
art.  10,  "nor  can  any  person  be  justly  de- 
prived of  his  liberty  except  by  the  laws  of  the 
land."  This  provision  is  rather  unusual,  in 
that  it  does  not  include  life  or  property. 

The  Constitution  of  Wisconsin  provides  that 
"  every  person  is  entitled  to  a  certain  remedy 
in  the  laws  for  all  injuries  or  wrongs  which 
he  may  receive  in  his  person,  property,  or 
character;  he  ought  to  obtain  justice  freely 
and  without  being  obliged  to  purchase  it,  com- 
pletely and  without  denial,  promptly  and 
without  delay,  conformably  to  the  laws." 
Art.  1,  §  9.  This  provision  is  equivalent  ir 
meaning  and  effect  to  the  provision  in  othei 
state  constitutions,  that  no  person  shall  be  de- 
prived of  property  but  by  the  law  of  the  land 
or  by  due  process  of  law.  Durkee  v.  Janes- 
ville,  28  Wis.  464,  9  Am.  Rep.  500. 

For  a  General  Treatment  of  the  Constitutional 
Guaranties  of  Free  and  Prompt  Eedress  for 
wrongs,  see  the  title  Constitutional  Law, 
vol.  6,  p.  972. 
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of  the  Guaranty. 


elementary  that  the  terms  "  by  due  course  of  law  "  and  "  by  the  law  of  the 
land  "  are  synonymous  with  "  by  due  process  of  law."  1 

IV.  Origin  and  History  of  the  Guaranty.  —  That  a  person  shall  not  be 
deprived  of  life,  liberty,  or  property  without  an  opportunity  to  be  heard  in 
defense  of  his  right,  is  a  rule  founded  on  the  first  principles  of  natural  justice, 
and  older  than  written  constitutions.  This  rule  is  the  foundation  of  the  guaran- 
ties of  due  process  of  law.2  It  was  expressed  in  the  provision  of  Magna 
Charta  which  protected  every  freeman  in  the  enjoyment  of  these  natural  rights 
unless  deprived  of  them  "  by  the  judgment  of  his  peers  or  the  law  of  the 
land;"3  and  from  this  original  are  derived  the  guaranties  expressed  in  the 
various  American  constitutions.'1 


1.  Synonymous  Terms  —  United  States.  — 
Greene  v.  Briggs,  I  Curt.  (U.  S.)  311 ;  Murray 
v.  Hoboken  Land,  etc.,  Co.,  18  How.  (U.  S.) 
272;  Davidson  v.  New  Orleans,  96  U.  S.  97; 
In  re  Ziebold,  23  Fed.  Rep.  791;  Meyers  v. 
Shields,  61  Fed.  Rep.  713. 

Alabama.  —  Dorman  v.  State,  34  Ala.  216. 

California.  —  Wulzen  v.  San  Francisco,  101 
Cal.  15,  40  Am.  St.  Rep.  17;  Kalloch  v.  San 
Francisco,  56  Cal.  229. 

Delaware.  —  Wilson  v.  Baltimore,  etc.,  R. 
Co.,  5  Del.  Ch.  524. 

Illinois.  —  Millett  v.  People,  117  111.  294,  57 
Am.  Rep.  869;  Normal  School  Dist.  v.  Blodg- 
ett,  155  111.  441. 

Maine.  —  Saco  v.  Wentworth,  37  Me.  165,  58 
Am.  Dec.  786;  Eames  v.  Savage,  77  Me.  212, 
52  Am.  Rep.  751. 

Massachusetts.  —  Jones  v.  Robbins,  8  Gray 
(Mass.)  329. 

Michigan.  —  Parsons  v.  Russell,  11  Mich. 
129;  Atty. -Gen.  v.  Jochim,  99  Mich.  358. 

Mississippi.  —  Brown  v.  Levee  Com'rs,  50 
Miss.  468. 

New  Hampshire.  —  Mayo  v.  Wilson,  1  N.  H. 
53- 

Pennsylvania.  —  Ervine's  Appeal,  16  Pa.  St. 
256,  55  Am.  Dec.  499;  Banning  v.  Taylor,  24 
Pa.  St.  289;  Huber  v.  Reily,  53  Pa.  St.  112; 
Weber  v.  Reinhard,  73  Pa.  St.  370,  13  Am. 
Rep.  747. 

South  Carolina.  —  State  v.  Simons,  2  Spears 
L.  (S.  Car.)  767. 

Tennessee.  —  Vanzant  v.  Waddel,  2  Yerg. 
(Tenn.)  260;  Wally  v.  Kennedy,  2  Yerg. 
(Tenn.)  554,  24  Am.  Dec.  511;  State  v.  Staten, 
6  Coldw.  (Tenn.)  244. 

Wisconsin.  —  Rowan  v.  State,  30  Wis.  129, 
11  Am.  Rep.  559. 

In  Normal  School  Dist.  v.  Blodgett,  155  111. 
441,  the  court,  per  Baker,  J.,  said:  "  It  has 
been  stated  so  frequently  in  decisions  and  in 
the  books  that  '  due  process  of  law  '  and  '  law 
of  the  land  '  mean  one  and  the  same  thing, 
that  it  may  be  regarded  as  elementary." 

Other  Synonymous  Terms.  —  In  Mason  v.  Mes- 
senger, 17  Iowa  261,  Cole,  J.,  said  of  the  lan- 
guage of  the  ordinance  of  1787,  guaranteeing 
to  the  inhabitants  of  the  Northwest  Territory 
"  judicial  proceedings  according  to  the  course 
of  the  common  law,"  that  it  "  has  the  same 
meaning  in  substance  as  the  phrase  '  due  pro- 
cess of  law  '  used  in  our  and  some  other  state 
constitutions,  and  as  the  phrase  '  the  law  of 
the  land  '  used  in  other  of  the  state  constitu- 
tions, or  'the  rules  of  the  common  law'  as 
used  in  the  United  States  Constitution." 
2.  Rule  Founded  on  Natural  Justice.  —  Earl, 
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J.,  in  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289. 

In  Munn  v.  Illinois,  94  U.  S.  113,  Chief  Jus- 
tice Waite,  in  speaking  of  the  provision  that 
no  state  shall  deprive  any  person  of  property 
without  due  process  of  law,  said:  "  While  this 
provision  of  the  amendment  is  new  in  the  Con- 
stitution of  the  United  States  as  a  limitation 
upon  the  powers  of  the  states,  it  is  old  as  a 
principle  of  civilized  government." 

In  Burton  v.  Platter,  10  U.  S.  App.  657,  the 
court,  per  Sanborn,  J.,  said:  "  It  is  a  princi- 
ple that  lies  at  the  foundation  of  all  just  gov- 
ernment that  no  man  shall  be  deprived  of  his 
life,  liberty,  or  property  without  due  process 
of  law.  Every  disregard  of  this  principle  by 
courts,  legislatures,  or  citizens  tends  directly 
towards  distrust,  insecurity,  disorder,  and 
anarchy." 

3.  Provision  of  Magna  Charta.  —  Chapter  29 
of  Magna  Charta  is  freely  translated  from 
the  original  Latin  as  follows:  "  No  freeman 
shall  be  taken,  or  imprisoned,  or  be  disseized 
of  his  freehold  or  liberties,  or  free  customs,  or 
be  outlawed  or  exiled,  or  any  otherwise  de- 
stroyed; nor  will  we  pass  upon  him,  nor  con- 
demn him,  but  by  lawful  judgment  of  his 
peers,  or  by  the  law  of  the  land.  We  will  sell 
to  no  man,  we  will  not  deny  or  defer  to  any 
man,  either  justice  or  right." 

4.  Provisions  Derived  from  Magna  Charta.  — 
Matter  of  Meador,  1  Abb.  (U.  S.)  317;  Munn 
v.  Illinois,  94  U.  S.  113;  In  re  Ziebold,  23 
Fed.  Rep.  791. 

In  Eames  v.  Savage,  77  Me.  212,  52  Am. 
Rep.  751,  the  court,  per  Emery,  J.,  said: 
"  English  political  history  is  full  of  the  strife 
between  the  crown  and  the  people,  the  crown 
seeking  to  enlarge  its  irresponsible  preroga- 
tives, and  the  people  insisting  on  fixed  and 
certain  laws.  The  Magna  Charta  and  the  va- 
rious bills  of  rights  in  which  these  phrases 
were  used  were  demanded  from  the  kings,  as 
safeguards  against  arbitrary  action,  against 
partial  or  unequal  decrees.  Ihe  barons  and 
people  insisted  on  general  laws,  legum  terra-, 
on  uniformity,  '  due  process  of  law.'  They 
insisted  on  law,  however  harsh,  as  better  se- 
curity than  the  prerogative,  however  indulg- 
ent. These  phrases  did  not  mean  merciful, 
nor  even  just  laws,  but  they  did  mean  equal 
and  general  laws,  fixed  and  certain.  The 
solicitude  was  to  preserve  the  property  of  the 
subject  from  the  inundation  of  the  preroga- 
tive. Broom's  Const.  Law  228.  The  English 
colonies  in  America  were  familiar  with  the 
conflict  between  customary  law  and  arbitrary 
prerogative,  and  claimed   the  protection  of 
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V.  Meaning  of  the  Teem  —  How  to  Be  Ascertained.  —  Neither  the  federal  nor 
state  constitutions  have  made  any  attempt  to  define  what  is  "  due  process  of 
law  "  or  its  equivalent,1  nor  have  the  courts  been  able  to  give  a  definition 
covering  all  possible  cases.  It  has  been  said  that  they  no  longer  attempt  to 
define  in  a  few  words  what  is  meant  by  these  terms,2  but  are  disposed  to 
ascertain  their  intent  and  application  by  the  gradual  process  of  judicial  inclu- 
sion and  exclusion,  as  the  cases  presented  for  decision  shall  require,  together 
with  the  reasoning  on  which  such  decisions  may  be  founded.3 

Exclusion  of  Arbitrary  Power.  —  It  has  been  said  that  the  terms  "  due  process  of 
law  "  and  "  the  law  of  the  land  "  refer  to  a  pre-existing  rule  of  conduct,4  and 
are  intended  to  secure  the  individual  from  the  arbitrary  exercise  of  the  powers 
of  government,  unrestrained  by  the  established  principles  of  private  rights  and 
distributive  justice,5  this  object  being  attained  where  the  laws  operate  on  all 


those  charters.  When  they  came  to  form  in- 
dependent governments,  they  sought  to  guard 
against  arbitrary  or  unequal  governmental  ac- 
tion by  inserting  the  same  phrases  in  their 
constitutions.  They  insisted  that  all  proceed- 
ings against  the  individual  or  his  property 
should  be  uniform,  and  by  general  law.  They 
put  the  same  limitation  upon  the  federal  gov- 
ernment in  the  Fifth  Constitutional  Amend- 
ment." 

In  Kalloch  v.  San  Francisco,  56  Cal.  229,  the 
court,  per  Morrison,  C.  J.,  said:  "  The  people 
of  the  American  states,  holding  the  sover- 
eignty in  their  own  hands,  have  no  occasion 
to  exact  pledges  from  any  one  for  a  due  ob- 
servance of  individual  rights.  But  the  aggres- 
sive tendency  of  power  is  such  that  they  have 
deemed  it  of  no  small  importance  that,  in 
framing  the  instruments  under  which  their 
governments  are  to  be  administered  by  the 
agents,  they  should  repeat  and  re-enact  this 
guaranty,  and  thereby  adopt  it  as  a  principle 
of  constitutional  protection." 

Early  American  Guaranties.  —  "  In  the  Decla- 
ration of  Rights  adopted  by  the  Continental 
Congress  in  1774,  it  is  declared  that  the  inhab- 
itants of  the  colonies  are  entitled  '  by  immu- 
table laws  of  nature,  the  principles  of  the  Eng- 
lish Constitution,  and  the  several  charters  and 
compacts,'  to  certain  rights  enumerated,  the 
fifth  of  which  is  the  following,  to  wit:  '  That 
the  respective  colonies  are  entitled  to  the 
common  law  of  England,  and  more  especially 
to  the  great  and  inestimable  privilege  of  being 
tried  by  their  peers  of  the  vicinity  according  to 
the  course  of  that  law.'  This  probably  shows 
how  the  provision  in  question  was  understood 
by  the  great  lawyers  of  the  Revolution.  See 
Pitkin's  United  States,  vol.  I,  pp.  285,  286." 
State  v.  Keswick,  13  R.  I.  220,  note  by  Dur- 
fee.  C.  J. 

In  January,  1787,  an  act  was  passed  in  New 
York  declaring  the  rights  of  the  citizens  of 
the  state,  and  providing  among  other  things 
that  no  person  should  be  deprived  of  his  prop- 
erty except  by  due  process  of  law.  Astor  v. 
New  York,  37  N.  Y.  Super.  Ct.  539. 

1.  Term  Not  Defined  in  Constitutions.  —  Mur- 
ray v.  Hoboken  Land,  etc.,  Co.,  18  How.  (U. 
S.)  272;  Holden  v.  Hardy,  169  U.  S.  366; 
Meyers  v.  Shields,  61  Fed.  Rep.  713;  Weimer 
v.  Hunbury,  30  Mich.  201;  Davidson  v.  Far- 
rell,  8  Minn.  258. 

2.  Courts  Do  Not  Attempt  Definition.  —  Gantt, 
P.  J.,  in  Saxton  Nat.  Hank  v,  Carswell,  126 
Mo.  436. 
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In  Burton  v.  Platter,  10  U.  S.  App.  657,  San- 
born, J.,  said:  "  It  may  be  difficult,  perhaps 
impracticable,  to  give  a  definition  of  '  due  pro- 
cess of  law  '  which  would  comprehend  all 
cases  as  they  arise,  and  it  is  certainly  un- 
necessary to  do  so." 

In  Moore  v.  State,  43  N.  J.  L.  203,  39  Am. 
Rep.  558,  Dixon,  J.,  said:  "  It  may  be  im- 
possible, it  certainly  would  be  presumptuous, 
to  attempt  to  frame  a  definition  of  '  due  pro- 
cess of  law  '  which  shall  embrace  all  and  only 
all  the  cases  which  a  just  mind  will  perceive 
to  be  included  in  it." 

3.  Meaning  Ascertained  by  Gradual  Inclusion 
and  Exclusion.  —  Miller,  J.,  in  Davidson  v. 
New  Orleans,  96  U.  S.  97;  Holden  v.  Hardy, 
169  U.  S.  366;  Meyers  v.  Shields,  61  Fed.  Rep. 
713;  Baltimore  v.  Scharf,  54  Md.  499;  Saxton 
Nat.  Bank  v.  Carswell,  126  Mo.  436. 

4.  Pre-existing  Rule  of  Conduct.  —  Gantt,  J., 
in  Atchison,  etc.,  R.  Co.  v.  Baty,  6  Neb.  37,  29 
Am.  Rep.  356. 

5.  Exclusion  of  Arbitrary  Power.  —  Johnson, 
J.,  in  Columbia  Bank  v.  Okely,  4  Wheat.  (U. 
S.)  244;  In  re  Grice,  79  Fed.  Rep.  627;  Leeper 
v.  Texas,  139  U.  S.  462;  Giozza  v.  Tiernan. 
148  U.  S.  657;  Dent  v.  West  Virginia,  129  U. 
S.  124:  Caldwell  v.  Texas,  137  U.  S.  692;  .Dun- 
can v.  Missouri,  152  U.  S.  377;  Denver,  etc., 
R.  Co.  v.  Outcalt,  2  Colo.  App.  395;  Atchison, 
etc.,  R.  Co.  v.  Baty,  6  Neb.  37,  29  Am.  Rep. 
356;  Craig  v.  Kline,  65  Pa.  St.  399,  3  Am. 
Rep.  686;  Eureka  City  v.  Wilson,  15  L'tah 
53- 

"  The  legislature  is  not  vested  with  the 
power  to  arbitrarily  provide  that  any  procedure 
it  may  choose  to  declare  such  shall  be  regarded 
as  due  process  of  law."  Colon  v.  Lisk,  153  N. 
Y.  188,  overruling  13  N.  Y.  App.  Div.  195. 

An  act  of  the  legislature  which  arbitrarily 
made  one  person  liable  for  the  debts  or 
responsible  for  the  acts  of  another  would  de- 
prive him  of  due  process  of  law.  Camp  v. 
Rogers,  44  Conn.  291. 

"An  Act  of  Congress  which  deprives  a  citi- 
zen of  the  United  States  of  his  liberty  or  prop- 
erty merely  because  he  came  himself  or 
brought  his  property  into  a  particular  territory 
of  the  United  States,  and  who  had  committed 
no  offense  against  the  laws,  could  hardly  be 
dignified  with  the  name  of  due  process  of 
law."  Therefore,  a  slave  being  property,  the 
Act  of  Congress  which  prohibited  a  citizen 
from  holding  and  owning  property  of  this  kind 
in  the  territory  of  the  United  States  north  of  a 
certain  degree  of  latitude  is  not  warranted  by 
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alike.1  They  are  intended  to  protect  property  from  confiscation  by  legislative 
enactments;  from  seizure,  forfeiture,  and  destruction  without  a  trial  and  con- 
viction by  the  ordinary  modes  of  judicial  proceeding.2  Certainly  the  law  of 
the  land  does  not  mean  merely  an  act  of  the  legislature,  for  such  a  construc- 
tion w  ould  abrogate  all  restrictions  on  legislative  power.3 

Saco  v.  Wentworth,  37  Me.  165,  58  Am.  Dec. 
786;  Westervelt  v.  Gregg,  12  N.  Y.  209,  62 
Am.  Dec.  160;  Hoke  v.  Henderson,  4  Dev.  L. 
(15  N.  Car.)  r;  State  v.  Cutshall,  no  N.  Car. 
538;  Brown  v.  Hummel,  6  Pa.  St.  86;  Craig  v. 
Kline,  65  Pa.  St.  399,  3  Am.  Rep.  686. 

In  Dorman  v.  State,  34  Ala.  216,  the  court, 
per  R.  W.  Walker,  J.,  said:  "  If  life,  liberty, 
and  property  could  be  taken  away  by  the 
direct  operation  of  a  statute,  the  enjoyment  of 
these  rights  would  depend  upon  the  will  and 
caprice  of  the  legislature,  and  the  provision 
would  be  a  mere  nullity.  Thus  construed,  the 
constitution  would  read,  '  no  person  shall  be 
deprived  of  his  life,  liberty,  or  property,  unless 
the  legislature  pass  a  law  to  do  so.'  A  prop- 
osition so  plain  upon  reason  and  principle 
hardly  needs  to  be  buttressed  by  authority. 
*  *  *  An  act  of  the  legislature  is  not,  and 
nothing  less  than  a  regular  judicial  trial  is 
'  due  course  of  law  '  within  the  meaning  of 
this  clause  of  the  constitution."  See  also  In 
re  Ziebold,  23  Fed.  Rep.  791. 

If  an  enactment  of  the  legislature  which  pur- 
ports simply  to  strip  a  man  of  his  right  to  pro- 
tect his  property  be  due  process  of  law,  then 
the  guaranty  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law  is  not 
of  sufficient  value  to  warrant  its  insertion  in 
the  organic  law.  Moore  v.  State,  43  N.  J.  L. 
203,  39  Am.  Rep.  558,  per  Dixon,  J. 

The  Supreme  Court  of  Missouri,  in  Clark  v. 
Mitchell,  64  Mo.  578,  said:  "A  legislative 
enactment  is  not  necessarily  the  law  of  the 
land.  The  words  '  by  the  law  of  the  land,'  as 
used  in  the  constitution,  do  not  mean  a  staiute 
passed  for  the  purpose  of  working  the  wrong. 
That  construction  would  render  the  restriction 
absolutely  nugatory  and  turn  this  part  of  the 
constitution  into  mere  nonsense." 

In  Hoke  v.  Henderson,  4  Dev.  L.  (15  N. 
Car.)  1,  the  court,  per  Ruffin,  C.  J.,  said  : 
"  Those  terms  '  law  of  the  land  '  do  not  mean 
merely  an  Act  of  the  General  Assembly.  If 
they  did,  every  restriction  upon  the  legislative 
authority  would  be  at  once  abrogated.  For 
what  more  can  the  citizen  suffer  than  to  be 
'  taken,  imprisoned,  disseized  of  his  freehold, 
liberties,  and  privileges;  be  outlawed,  exiled, 
and  destroyed;  and  be  deprived  of  his  prop- 
erty, his  liberty  and  his  life;  without  crime? 
Yet  all  this  he  may  suffer  if  an  Act  of  Assem- 
bly simply  denouncing  those  penalties  on 
particular  persons,  or  a  particular  class  of  per- 
sons, be  in  itself  a  law  of  the  land  within  the 
sense  of  the  Constitution;  for  what  is  in  that 
sense  the  law  of  the  land  must  be  duly  ob- 
served by  all,  and  upheld  and  enforced  by  the 
courts.  In  reference  to  the  infliction  of  pun- 
ishment and  divesting  of  the  rights  of  prop- 
erty, it  has  been  repeatedly  held  in  this  state, 
and,  it  is  believed,  in  every  other  of  the  Union, 
that  there  are' limitations  upon  the  legislative 
power,  notwithstanding  those  words;  and  that 
the  clause  itself  means  that  such  legislative 
acts  as  profess  in  themselves  directly  to  pun- 
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tlu'  i ■(institution  and  is  void.  Scott  v.  Sanford, 
19  How.  (U.  S.)  450. 

1.  Laws  Operating  on  All  Alike.  — ■  Duncan  v. 
Missouri,  152  U.  S.  377;  Giozza  v.  Tiernan,  148 
U.  S.  657;  Leeper  v.  Texas,  139  U.  S.  462. 

Judge  Story  (Story's  Const.,  §  1935)  defines 
the  guaranty  of  due  process  of  law  as  securing 
"  the  right  to  be  protected  in  life  and  liberty 
and  in  the  acquisition  of  property  under  equal 
and  impartial  laws  which  govern  the  whole 
community."  Quoted  in  Denver,  etc.,  R.  Co. 
v.  Outcalt,  2  Colo.  App.  395. 

2.  To  Protect  Property  from  Confiscation,  etc.  — 
Somerville,  J.,  in  Davis  v.  Stale,  68  Ala.  58, 
44  Am.  Rep.  128. 

"  Forfeitures  of  rights  and  property  cannot 
be  adjudged  by  legislative  act,  and  confisca- 
tion without  a  judicial  hearing  after  due  notice 
would  be  void  as  not  being  by  due  process  of 
law."    Boggs  v.  Com.,  76  Va.  989. 

In  Maxwell  v.  Goetschius,  40  N.  J.  L.  383, 
29  Am.  Rep.  242,  Beasley,  C.  J.,  said:  "  By 
the  law  of  the  land,  I  understand  something 
very  different  from  the  act  of  officers  without 
jurisdiction,  in  conjunction  with  a  legislative 
confirmation." 

In  Meyers  v.  Shields,  61  Fed.  Rep.  713,  the 
court,  per  Ricks,  J.,  said:  "  It  is  manifest 
that  it  was  not  left  to  the  legislative  power  to 
enact  any  process  which  might  be  devised. 
'  The  article  is  a  restraint  on  the  legislative  as 
well  as  on  the  executive  and  judicial  powers 
of  the  government,  and  cannot  be  so  construed 
as  to  leave  Congress  free  to  make  any  process 
"  due  process  of  law  "  by  its  mere  will.'  " 
See  also  Holden  v.  Hardy,  169  U.  S.  366; 
Murrav  v.  Hoboken  Land,  etc.,  Co.,  18  How. 
(U.  S.)  272. 

In  Cook  v.  South  Park  Com'rs,  61  111.  115, 
the  court,  per  Thornton,  J.,  in  reference  to  the 
constitutional  provision  that  "  no  freeman 
shall  be  *  *  *  deprived  of  his  life,  liberty, 
or  property,  but  by  *  *  *  the  law  of  the 
land,"  said:  "  This  section  of  the  constitu- 
tion had  reference  only  to  the  taking  of  the 
property  of  one  and  giving  it  to  another. 
This  is  not  within  the  scope  of  legislative  au- 
thority, either  with  or  without  compensation." 
See  also  Newland  v.  Marsh,  19  111.  376;  Wil- 
son v.  Red  Wing  School  Dist.,  22  Minn.  488; 
State  v.  Moores,  (Neb.  1897)  73  N.  W.  Rep. 
299;  People  v.  O'Brien,  in  N.  Y.  1,  7  Am.  St. 
Rep.  684,  reversing  45  Hun  (N.  Y.)  519;  Strat- 
ton  v.  Morris,  89  Tenn.  497. 

Taking  Away  Remedy.  —  An  act  of  the  legis- 
lature which  takes  away  a  fight  by  ^fusing  a 
remedy  in  toto,  or  except  on  an  impossible 
condition,  is  as  much  a  violation  of  the  con- 
stitution as  though  the  right  were  taken  away 
in  express  terms.  Gilman  v.  Tucker,  128  N. 
Y.  190,  26  Am.  St.  Rep.  464;  Reynolds  v.  Ran- 
dall, 12  R.  I.  522. 

3.  Law  of  the  Land  Does  Not  Mean  Merely  an 
Act  of  the  Legislature.  —  Calhoun  v.  Fletcher, 
63  Ala.  574;  Board  of  Education  v.  Bakevvell, 
122  111.  339;   Griffin  v.  Mixon,  38  Miss.  424; 
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The  General  law  —  Inquiry  and  Trial  —  Webster's  Definition.  —  One  of  the  most 
widely  quoted  definitions  is  as  follows  :  "  By  the  law  of  the  land  is  most  clearly 
intended  the  general  law;  a  law  which  hears  before  it  condemns;  which  pro- 
ceeds upon  inquiry  and  renders  judgment  only  after  trial.  The  meaning  is 
that  every  citizen  shall  hold  his  life,  liberty,  property,  and  immunities  under 
the  protection  of  the  general  rules  which  govern  society.  Everything  which 
may  pass  under  the  form  of  an  enactment  is  not,  therefore,  to  be  considered 
the  law  of  the  land."  1  This  definition  is  conceded  to  be  accurate  so  far  as  it 
goes,  but  it  limits  the  guaranty  too  much  to  be  accepted  without  reservation. 

Law  in  Regular  Course  of  Administration.  ■ — Thus,  while  it. has  been  said  that  due 
process  of  law  is  law  in  its  regular  course  of  administration  through  the  courts 
of  justice,*  it  is  added  by  the  same  authority  that  it'  is  not  always  necessarily 
confined  to  judicial  proceedings;  as,  for  instance,  the  collection  of  taxes  is 
held  to  be  within  the  phrase  under  consideration.3 

Legal  Proceedings  According  to  Established  Rules.  —  As  applied  to  judicial  proceed- 
ings, the  term  "  due  process  of  law  "  means  a  course  of  proceeding  according  to 
those  rules  and  principles  which  have  been  established  in  our  system  of  juris- 
prudence for  the  protection  and  enforcement  of  private  rights.4    It  is  impera- 


ish  persons  or  to  deprive  the  citizen  of  his 
property,  without  trial  before  the  judicial 
tribunals  and  a  decision  upon  the  matter  of 
right,  as  determined  by  the  laws  under  which 
it  vested,  according  to  the  course,  mode,  and 
usages  of  the  common  law  as  derived  from 
our  forefathers,  are  not  effectually  '  laws  of 
the  land  '  for  those  purposes.  Although  in 
some  instances  the  principle  may  have  been 
misapplied,  yet  it  seems,  in  every  case  in 
which  it  hath  come  into  discussion,  to  be  ad- 
mitted 'o  be  a  sound  one,  and  the  true  import 
of  the  constitution." 

1.  The  General  Law  —  Webster's  Definition. — 
The  definition  in  the  text  was  given  by  Daniel 
Webster  in  his  argument  for  the  plaintiffs  in 
error  in  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518.  It  has  been  quoted  with 
approval  in  many  cases,  notably  Meyers  v. 
Shields,  61  Fed.  Rep.  713;  Reed  v.  Wright,  2 
Greene  (Iowa)  15;  Clark  v.  Mitchell,  64  Mo. 
578;  People  v.  Sheriff,  11  Civ.  Pro.  Rep.  (N. 
Y.  County  Ct.)  172;  Vanzant  v.  Waddel,  2 
Yerg.  (Tenn.)  260;  Gulf,  etc.,  R.  Co.  v.  Ellis, 
(Tex.  1892)  18  S.  W.  Rep.  723;  Dennis  v. 
Moses,  (Wash.  1898)  52  Pac.  Rep.  333. 

Mr.  Webster,  after  giving  the  definition  in 
the  text,  continued  as  follows:  "  If  this  were 
so,  acts  of  attainder,  bills  of  pains  and  penal- 
ties, acts  of  confiscation,  acts  reversing  judg- 
ments, and  acts  directly  transferring  one 
man's  estate  to  another,  legislative  judgments, 
decrees,  and  forfeitures,  in  all  possible  forms, 
would  be  the  law  of  the  land.  Such  a  strange 
construction  would  render  constitutional  pro- 
visions of  the  highest  importance  completely 
inoperative  and  void.  It  would  tend  directly 
to  establish  the  union  of  all  powers  in  the 
legislature.  There  would  be  no  general  per- 
manent law  for  courts  to  administer,  or  for 
men  to  live  under.  The  administration  of 
justice  would  be  an  empty  form,  an  idle  cere- 
mony. Judges  would  sit  to  execute  legislative 
judgments  and  decrees,  not  to  declare  the 
law,  or  to  administer  the  justice  of  the  coun- 
try." Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518. 

In  Varden  v.  Mount,  78  Ky.  86,  39  Am. 
Rep.  208,  the  court,  per  Uines,  J.,  said:  "  The 


constitution  provides  that  the  citizen  shall  not 
be  deprived  of  his  property  except  by  the  law 
of  the  land.  The  meaning  of  that  provision 
has  generally  been  construed  to  be  a  law  that 
hears  before  condemning,  and  arrives  at  a 
judgment  for  the  divestiture  of  the  rights  of 
property  through  what  is  ordinarily  understood 
to  be  judicial  process  —  the  general  rules  that 
govern  society  in  reference  to  the  rights  of 
property.  This  is  the  general  rule,  and  it  is 
only  in  extreme  cases,  when  the  preservation 
and  repose  of  society  or  the  protection  of  the 
property  rights  of  a  large  class  of  the  commu- 
nity absolutely  require  a  departure,  that  the 
courts  recognize  any  exceptions.  When,  for 
instance,  it  becomes  necessary  to  destroy  pri- 
vate property  to  prevent  the  spread  of  fire  or 
pestilence  in  a  city,  or  the  advance  of  an 
army,  the  rule  is  silent,  bending  to  an  over- 
ruling necessity." 

2.  Regular  Course  of  Administration.  —  Hor- 
ton,  C.  J.,  in  Kansas  Pac.  R.  Co.  v.*  Dun- 
meyer,  19  Kan.  539;  Caldwell  v.  Texas,  137 
U.  S.  692;  Leeper  v.  Texas,  139  U.  S.  462; 
Exp.  Macdonald,  76  Ala.  603;  Wulzen  v.  San 
Francisco,  101  Cal.  15,  40  Am.  St.  Rep.  17; 
State  v.  Whisner,  35  Kan.  271;  Lowe,  C.  J.,  in 
Thatcher  v.  Haun,  12  Iowa  303;  Happy  v. 
Mosher,  48  N.  Y.  313,  reversing  47  Barb.  (N. 
Y.)  501. 

Judicial  Trial.  —  The  guaranty  of  due  process 
of  law  secures  to  every  citizen,  except  in  the 
matter  of  taxation,  a  judicial  trial  before  he 
can  be  deprived  of  life,  liberty,  or  property. 
State  v.  Beswick,  13  R.  I.  211,  43  Am.  Rep.  26, 
per  Durfee,  C.  J.  Sec  also  Boyd  v.  Ellis,  II 
Iowa  97;  Craig  v.  Kline,  65  Pa.  St.  399,  3 
Am.  Rep.  686. 

3.  Not  Confined  to  Judicial  Proceedings.  — 
Horton,  C.  J.,  in  Kansas  Pac.  R.  Co.  v.  Dun- 
meycr,  19  Kan.  539;  U.  S.  v.  Ferreira,  13  How. 
(U.  S.)  40.  See  also  infra,  this  section,  the 
paragraph  Settled  Maxims  of  Law,  and  infra, 
this  title,  Effect  on  the  Exercise  of  Various 
Governmental  Powers —  Taxation. 

4.  Established  Rules  —  United  States.  —  Field, 
J.,  in  Pennoyer  v.  Neff,  95  U.  3.  733;  Recs  v. 
Watertown,  19  Wall.  (U.  S.)  107;  Burton  v. 
Platter,  10  U.  S.  App.  657. 
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tive  that  there  be  a  court  of  competent  jurisdiction;1  that  the  proceeding  be 
regular,  and  appropriate  to  the  question  involved;3  and  that  the  trial  be  a 
fair  one.3 

Proceedings  According  to  the  Course  of  the  Common  Law.  —  The  term  under  considera- 
tion has  been  also  defined  to  mean  a  trial,  or  proceedings  according  to  the 
course  and  usage  of  the  common  law,4  but  such  a  definition  seems  entirely 


Alabama. — Ex  p.  Macdonald,  76  Ala.  603. 
Illinois.  —  Board  of  Education  v.  Bakcwcll, 
122  111.  339. 

Kansas.  — State  v.  Whisner,  35  Kan.  271. 
\    <raska.  —  McGavock  v.  Omaha,  40  Neb. 

64.  ,  .       „.  . 

X.  w  York.  —  People  v.  Sheriff,  11  Civ.  Pro. 
Rep.  (N.  Y.  County  Ct.)  172;  Matter  of  Hatch, 
43  N.  Y.  Super.  Ct.  8g;  Westervelt  v.  Gregg, 
12  N.  Y.  202,  62  Am.  Dec.  160. 

Rhode  Island.  —  Carr  v.  Brown,  (R.  I.  1897) 
38  Atl.  Rep.  9. 

West  Virginia.  —  Peerce  v.  Kitzmiller,  19 
W.  Va.  564. 

In  Pennoyer  v.  Neff,  95  U.  S.  714,  Mr.  Jus- 
tice  Field,  after  giving  the  definition  set  out  in 
the  text,  continued,  at  page  733:  "  To  give 
such  [legal]  proceedings  any  validity  there 
must  be  a  tribunal  competent  by  its  constitu- 
tion—  that  is,  by  the  law  of  its  creation  —  to 
pass  upon  the  subject-matter  of  the  suit;  and 
if  that  involves  merely  a  determination  of  the 
personal  liability  of  the  defendant,  he  must  be 
brought  within  its  jurisdiction  by  service  of 
process  within  the  state,  or  his  voluntary  ap- 
pearance." 

By  "  due  process  of  law  "  as  used  in  the 
•constitution  are  meant  simply  such  general 
legal  forms  and  course  of  proceedings  as  were 
known  either  to  the  common  law  or  as  were 
generally  recognized  in  this  country  at  the 
time  of  the  adoption  of  the  constitution. 
Gibson  v.  Mason.  5  Nev.  283. 

In  Dorman  v.  State,  34  Ala.  216,  the  court, 
per  R.  W.  Walker,  J.,  said:  "  The  expres- 
sions *  *  *  have  always  been  held  to 
mean  a  judicial  proceeding  regularly  con- 
ducted in  a  court  of  justice,  as  contra- 
distinguished from  statutory  enactment." 

"  The  meaning  is  that  a  prosecution  or  suit 
must  be  instituted  and  conducted  according  to 
the  prescribed  forms  and  solemnities  for  ascer- 
taining guilt  or  determining  the  title  to  prop- 
erty. Under  it  the  same  measure  of  protection 
against  legislative  encroachment  is  extended 
to  life,  liberty,  and  property;  and  if  the  latter 
can  be  taken  without  a  forensic  trial  and  judg- 
ment, there  is  no  security  for  the  other." 
Wilson  v.  Baltimore,  etc.,  R.  Co.,  5  Del.  Ch. 
524,  per  Saulsbury,  C. 

A  practice  which  is  sanctioned  by  the  settled 
•course  of  judicial  proceedings  in  a  state  is  due 
process  of  law,  within  the  meaning  of  the 
Fourteenth  Amendment  of  the  Federal  Consti- 
tution. Therefore,  the  New  Hampshire  prac- 
tice of  allowing  an  amendment  to  the  plain- 
tiffs declaration  in  an  action  at  law,  by  filing 
a  bill  in  chancery  in  and  as  an  amendment 
thereof,  being  according  to  the  settled  prac- 
tice of  the  state,  is  due  process  of  law.  Hol- 
man  v.  Manning,  65  N.  H.  228. 

Requisites  of  Trial  hy  Due  Process  of  Law.  —  I  n 
Parsons  v.  Russell,  11  Mich.  113,  83  Am.  Dec. 
the  court,  per  Martin,  C.  J.,  said:  "  What- 


ever may  be  the  difficulty  of  defining  this 
phrase  of  the  constitution  when  sought  to  be 
applied  to  other  proceedings,  when  used  in  re- 
lation to  those  of  a  judicial  character  it  is  evi- 
dently, and  has  been  so  universally  held, 
intended  to  secure  to  the  citizen  the  right  to  a 
trial  according  to  the  forms  of  law  of  the  ques- 
tions of  his  liability  and  responsibility,  before 
his  person  or  his  property  shall  be  condemned. 
Judicial  action  is  in  such  cases  imperatively 
required,  and  '  implies  and  includes  actor, 
reus,  judex  ;  regular  allegations,  opportunity 
to  answer,  and  trial  according  to  some  settled 
course  of  judicial  proceedings.'  "  See  also, 
to  Ihe  same  effect,  Huber  v.  Reily,  53  Pa.  St. 
112. 

1.  Court  of  Competent  Jurisdiction.  —  In  Carr 

v.  Brown,  (R.  I.  1897)  38  Atl.  Rep.  9,  Tilling- 
hast,  J.,  said:  "  Those  rules  require  that  there 
shall  be  a  court  of  competent  jurisdiction  to 
pass  upon  the  subject-matter  of  the  suit  or 
proceeding,  and  that  there  shall  be  a  trial  or 
proceeding  in  which  the  rights  of  the  parties, 
after  notice  and  opportunity  to  be  heard,  shall 
be  duly  adjudicated."  Referring  to  6  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.),  p.  43  et  sea. 

2.  An  Appropriate  and  Regular  Proceeding.  — 
In  Burton  v.  Platter,  10  U.  S.  App.  657,  the 
court,  per  Sanborn,  J.,  said:  "  Certain  it  is 
that  in  judicial  proceedings  due  process  of  law 
must  be  a  course  of  legal  proceedings  accord- 
ing to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights; 
it  must  be  one  that  is  appropriate  to  the  case 
and  just  to  the  parties  affected;  it  must  be 
pursued  in  the  ordinary  manner  prescribed  by 
the  law;  it  must  give  to  the  parties  to  be 
affected  an  opportunity  to  be  heard  respecting 
the  justice  of  the  judgment  sought;  it  must  be 
one  which  hears  before  it  condemns,  proceeds 
upon  inquiry,  and  renders  judgment  only 
after  trial."  See  also  Davidson  v.  New 
Orleans,  96  U.  S.  97;  State  v.  Billings,  55 
Minn.  467,  43  Am.  St.  Rep.  525;  Gulf,  etc.,  R. 
Co.  v.  Ellis,  (Tex.  1892)  18  S.  W.  Rep.  723. 

In  Dwight  v.  Williams,  4  McLean  (U.  S.) 
581,  the  court  said:  "  '  Due  course  of  law,' 
when  applied  to  the  prosecution  of  a  demand 
in  a  court  of  record,  confessedly  means  no 
more  than  a  timely  and  regular  proceeding  to 
judgment  and  execution." 

3.  A  Fair  Trial. —  In  Davidson  v.  New 
Orleans,  96  U.  S.  97,  the  court,  per  Miller,  J., 
said:  "  It  is  not  possible  to  hold  that  a  party 
has,  without  due  process  of  law,  been  deprived 
of  his  property,  when,  as  regards  the  issues 
affecting  it,  he  has,  by  ihe  laws  of  the  state, 
a  fair  trial  in  a  court  of  justice,  according  to 
the  modes  of  proceeding  applicable  to  such  a 
case." 

4.  Proceedings  According  to  the  Course  of  the 
Common  Law.  —  Citizens'  Horse  R.  Co.  v.  Belle- 
ville, 47  111.  App.  3S8;  Reed  v.  Wright,  2 
Greene  (Iowa)  15;  State  v.  Learned,  47  Me. 
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oo  limited.1 

What  Laws  Are  "  the  Law  of  the  Land."  —  Courts  have  sometimes  made  use  of 
expressions  which  would  indicate  a  view  that  the  term  "  the  law  of  the  land," 
is  used  in  the  constitutions,  referred  to  some  particular  body  of  laws  then  in 
existence.2  But  its  meaning  cannot  be  so  limited,  for  that  would  deny  any 
power  in  the  legislature  to  amend  or  repeal  old  laws  or  to  enact  new  ones.3 
The  correct  interpretation  is  that  the  term  was  intended  to  perpetuate  old  and 
well-established  principles  of  right  and  justice,  by  securing  them  from  abroga- 
tion or  violation.4 

Settled  Maxims  of  Law.  —  Thus,  a  definition  often  quoted  is  that  "  due  process 
of  law  in  each  particular  case  means  such  an  exertion  of  the  powers  of  govern- 
ment as  the  settled  maxims  of  law  permit  and  sanction,  and  under  such  safe- 


426;  Taylor  v.  Porter,  4)  Hill  (N.  Y.)  140,  40 
Am.  Dec.  274;  Hoke  v.  Henderson,  4  Dev.  L. 
15  N.  Car.)  15. 

1.  Due  Process  of  Law  Not  Limited  to  Common- 
law  Proceedings.  —  Due  process  of  law  means 
legal  proceedings  under  the  direction  of  a 
court,  but  is  not  necessarily  confined  to  pro- 
ceedings according  to  the  course  of  the  com- 
mon law.    Therefore  an  act  which  takes  away 

right  to  sue  at  common  law  is  not  unconsti- 
tutional, if  it  prescribes  a  proceeding  and  rem- 
edy appropriate  10  the  nature  of  the  case. 
Newcomb  v.  Smith,  1  Chand.  (Wis.)  71.  See, 
to  the  same  effect,  Gilchrist  v.  Schmidling,  12 
Kan.  263;  Happy  v.  Mosher,  48  N.  Y.  313, 
reversing  47  Barb.  (N.  Y.)  501. 

2.  What  Laws  Are  the  Law  of  the  Land.  —  The 
aw  of  the  land  means  the  common  law  and 

the  statute  law  existing  in  the  state  at  the 
adoption  of  the  constitution.  Louisville  v. 
Cochran,  S2  Ky.  15;  State  v.  Simons,  2  Spears 
L.  (S.  Car.)  761. 

In  State  V.  Maxcy,  1  McMull.  L.  (S.  Car. 
501,  the  court,  per  Earle,  J.,  said:  "  In  the 
construction  of  the  words  '  law  of  the  land,'  it 
seems  to  be  held  in  England  that  the  expres- 
sion embraces  the  common  law  and  the  statute 
law  down  to  the  end  of  Edward  II. 's  reign. 
By  analogy,  it  has  been  held  in  this  state  that 
the  same  terms  used  in  our  constitution  must 
embrace  the  common  law  as  then  adopted 
here,  and  the  statutes  of  Great  Britain,  and  of 
this  state,  made  of  force  and  in  operation  at 
that  time." 

3.  Legislature  Retains  Power  to  Change  the 

Law.  —  The  guaranty  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  course  of  law  does  not  mean  that  the  legis- 
lature may  not  change,  alter,  or  repeal  any 
principle,  rule,  or  law  which  was  a  part  of  the 
common  law  before  the  adoption  of  the  consti- 
tution. Noonan  v.  State,  1  Smed.  &  M. 
(Miss.)  562. 

In  Kingston  v.  Towle,  48  N.  H.  57,  2  Am. 
Rep.  174,  Perley,  C.  J.,  said:  "  In  this  state  it 
would  seem  to  have  I  een  understood  that  the 
provision  of  the  Bill  of  Rights  which  prohibits 
all  acts  affecting  life,  liberty,  or  property,  ex- 
cept '  by  the  law  of  the  land,'  was  not  intended 
to  limit  the  legislative  power,  but  only  to  re- 
quire that  the  procecdi  ngs  should  be  according 
to  the  law  for  the  time  being."  Citing  Mayo 
v.  Wilson,  1  N.  H.  57;  Dartmouth  College  v. 
Woodward,  I  N.  H.  130. 

"  The  principle  does  not  demand  that  the 
laws  existing  at  any  point  of  time  shall  be 
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irrepealable,  or  that  any  forms  of  remedies 
shall  necessarily  continue."  Brown  v.  Board 
of  Levee  Com'rs,  50  Miss.  468,  per  Sim- 
rall,  J. 

4.  To  Perpetuate  Established  Principles  of  Jus- 
tice.—  In  Weimer  v.  Bunbury,  30  Mich.  201, 
the  court,  per  Cooley,  J.,  said:  "There  is 
nothing  technical,  or,  we  think,  obscure,  in 
the  requirement  that  process  which  divests 
property  shall  be  due  process  of  law.  The 
constitution  makes  no  attempt  to  define  such 
process,  but  assumes  that  custom  and  law 
have  already  settled  what  it  is.  Even  in 
judicial  proceedings  we  do  not  ascertain  from 
the  constitution  what  is  lawful  process,  but 
we  test  their  action  by  principles  which  were 
before  the  constitution,  and  the  benefit  of 
which  we  assume  that  the  constitution  was 
intended  to  perpetuate.  If  there  existed,  be- 
fore that  instrument  was  adopted,  well-known 
administrative  proceedings  which,  having 
their  origin  in  a  legislative  conviction  of  their 
necessity  had  been  sanctioned  by  long  and 
general  acceptance,  we  are  no  more  at  liberty 
to  infer  an  intent  in  the  people  to  prohibit 
them  by  implication  from  any  general  language 
than  we  should  be  to  infer  an  intent  to  abridge 
the  judicial  authority  by  the  use  of  similar 
words.  The  truth  is,  the  bills  of  rights  in  the 
American  constitutions  have  not  been  drafted 
for  the  introduction  of  new  law,  but  to  secure 
old  principles  against  abrogation  or  violation. 
They  are  conservatory  instruments  rather 
than  reformatory;  and  they  assume  that  the 
existing  principles  of  the  common  law  are 
ample  for  the  protection  of  individual  rights, 
when  once  incorporated  in  the  fundamental 
law  and  thus  secured  against  violation."  See 
also  Eames  v.  Savage,  77  Me.  212,  52  Am. 
Rep.  751. 

In  Mayo  v.  Wilson,  1  N.  H.  53,  the  court, 
per  Richardson,  C.  J.,  said:  "The  people  of 
this  state  are  controllable  only  by  the  consti- 
tution, by  the  common  and  statute  laws 
adopted  by  the  constitution  and  not  altered, 
and  by  laws  made  by  the  General  Court  in  pur- 
suance of  the  constitution.  The  last  clause  in 
the  fifteenth  article  of  the  Bill  of  Rights  only 
asserts  the  same  thing.  No  subject  shall  be 
arrested,  etc.,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land.  This  clause  may  be 
thus  analyzed.  *  *  *  The  whole  amount 
of  this  is,  that  the  citizens  of  this  state  are  sub- 
ject only  to  the  law."  See  also  infra,  this 
section,  the  paragraphs,  Settled  Maxims  of 
Law  ;  Fundamental  Principles. 
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guards  for  the  protection  of  individual  rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in  question  belongs."  1 

Fundamental  Principles.  —  Again,  the  guaranty  has  been  said  to  secure  to  every 
one  the  protection  of  those  fundamental  principles  of  liberty  and  justice  which 
lie  at  the  basis  of  all  civil  and  political  institutions.2 

Notice  and  Opportunity  to  Be  Heard.  —  Though  all  the  preceding  definitions  throw 
much  light  on  the  meaning  of  due  process  of  law,  the  most  satisfactory  defini- 
tion is  that  it  secures  to  every  one  the  right  to  have  notice  of  any  proceeding 
bv  which  his  rights  of  life,  liberty,  or  property  may  be  affected,3  and  to  be 
afforded  an  opportunity  to  defend,  protect,  and  enforce  such  rights  in  an 
orderly  proceeding  adapted  to  the  nature  of  the  case.4 


1.  Settled  Maxims  of  Law.  —  Cooley's  Const. 
Lim.  (6th  ed.)  434,  quoted  in  Ex  p.  Macdonald, 
76  Ala.  603;  Ex  p.  Ah  Fook,  49  Cal.  402;  Mc- 
Gavock  v.  Omaha,  40  Neb.  64;  Chicago,  etc., 
R.  Co.  v.  State,  47  Neb.  549;  Stuart  v.  Palmer, 
74  N.  Y.  191.  See  also  People  v.  Sheriff,  11 
Civ.  Pro.  Rep.  (N.  Y.  County  Ct.)  172. 

In  Chicago,  etc.,  R.  Co.  v.  State,  47  Neb. 
549,  Post,  C.  J.,  said  that  the  definition  given 
in  the  text  "  appears  to  have  proved  the  most 
acceptable  to  the  courts  of  this  country." 

In  VVulzen  v.  San  Francisco,  101  Cal.  15,  40 
Am.  St.  Rep.  17,  the  court  said:  "  The  terms 
'  due  process  of  law,'  or  '  due  course  of  law,' 
or  '  law  of  the  land,'  all  of  which  signify  the 
same  thing,  are  sometimes  defined  as  '  law  in 
its  course  of  administration  through  courts  of 
justice.'  As  applied  to  judicial  proceedings 
this  definition  is  concise  and  precise,  but  in  a 
broader  sense  the  term  signifies  such  an  exer- 
cise of  the  powers  of  the  government  as  the 
settled  maxims  of  law  permit  and  sanction, 
and  under  such  safeguards  for  the  protection 
of  individual  rights  as  those  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  in  ques- 
tion belongs.  Administrative  process,  it  has 
been  said,  of  the  customary  sort,  is  as  much 
'  due  process  of  law  '  as  judicial  process.  To 
settle  the  question  as  applied  to  a  given  state 
of  facts,  we  have  but  to  examine  the  previous 
condition  of  things  in  use  and  regarded  as 
essential  to  the  protection  of  the  rights  of  the 
individual  under  such  circumstances,  and  if  in 
substantial  compliance  with  such  essentials, 
the  course  prescribed  may  be  said  to  be  in 
consonance  with  the  law  of  the  land,  and  to 
constitute  '  due  process  of  law.'  " 

In  Hurtado  v.  California,  110  U.  S.  516, 
Mr.  Justice  Matthews,  after  an  exhaustive 
review  of  the  authorities  on  the  subject  of 
what  is  due  process  of  law,  concludes:  "  It 
follows  that  any  legal  proceeding  enforced  by 
public  authority,  whether  sanctioned  by  age 
and  custom,  or  newly  devised,  in  the  discre- 
tion of  the  legislative  power,  in  furtherance  of 
the  general  public  good,  which  regards  and 
preserves  these  principles  of  liberty  and  jus- 
tice, must  be  held  to  be  due  process  of  law." 

2.  Fundamental  Principles.  —  Adams,  J.,  in 
Griswold  College  v.  Davenport,  65  Iowa  633. 

In  Brown  v.  Board  of  Levee  Com'rs,  50 
Miss.  468,  Simrall,  J.,  said  that  the  term 
under  consideration  "  refers  to  certain  funda- 
mental rights  which  that  system  of  jurispru- 
dence of  which  ours  is  a  derivative  has  always 
recognized.  If  any  of  these  are  disregarded 
in  the  proceedings  by  which  a  person  is  con- 
demned to  the  loss  of  life,  liberty,  or  property, 


then  the  deprivation  has  not  been  by  '  due 
course  of  law.'  " 

In  In  re  Ah  Lee,  5  Fed.  Rep.  899,  the  court, 
per  Deady,  J.,  said  that  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  pro- 
viding that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  "  forbids  a  state  to  act  towards 
individuals  in  disregard  of  what  are  generally 
deemed  fundamental  principles.  So  far, 
then,  it  is  a  bulwark  against  local  tyranny  and 
oppression." 

3.  Notice  — United  States. — Holden  v.  Hardy, 
169  U.  S.  366;  Davidson  v.  New  Orleans,  96 
U.  S.  97;  Meyers  v.  Shields,  61  Fed.  Rep.  713; 
Iowa  Cent.  R.  Co.  v.  Iowa,  160  U.  S.  389; 
Burns  v.  Multnomah  R.  Co.,  15  Fed.  Rep.  177. 

Alabama.  —  Calhoun  v.  Fletcher,  63  Ala. 
574- 

California.  —  Mulligan  v.  Smith,  59  CaL 
206. 

Colorado.  —  Hallett  v.  Denver,  4  Colo.  L. 
Rep.  565;  Great  West.  Min.  Co.  v.  Woodmas 
of  Alston  Min.  Co.,  12  Colo.  46,  13  Am.  St. 
Rep.  204;  Brown  v.  Denver,  7  Colo.  305. 
Illinois.  —  Clark  v.  Lewis,  35  111.  417. 
Indiana.  —  Garvin  v.  Daussman,  114  Ind. 
429;  Hyland  v.  Brazil  Block  Coal  Co.,  128 
Ind.  335. 

Iowa.  —  Mason  v.  Messenger,  17  Iowa  261. 
Kansas.  —  Gilchrist  v.  Schmidling,  12  Kan. 
263. 

Michigan.  —  Rouse  v.  Donovan,  104  Mich. 
234-  ... 

Mississippi.  —  Griffin  v.  Mixon,  38  Miss.  424. 
Nebraska.  —  Alfalfa  Irrigation  Dist.  v.  Col- 
lins, 46  Neb.  411. 

New  York.  —  Happy  v.  Mosher,  48  N.  Y. 
313,  reversing  47  Barb.  (N.  Y.)  501;  Gilman  v. 
Tucker,  128  N.  Y.  190,  26  Am.  St.  Rep.  464; 
Hennessey  v.  Volkenning,  30  Abb.  N.  Cas.  (N. 
Y.  Super.  Ct.)  100. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Ellis,  (Tex. 
1892)  18  S.  W.  Rep.  723;  Janes  v.  Reynolds,  2 
Tex.  250. 

Virginia.  —  Kinney  v.  Beverley,  2  Hen.  & 
M.  (Va.)  318;  Boggs  v.  Com.,  76  Va.  989. 

See  also  infra,  this  title,  Extent  of  Protection 

Afforded. 

4.  Opportunity  to  Be  Heard  — United  States, 
—  Holden  v.  Hardy,  169  U.  S.  366;  Davidson 
v.  New  Orleans,  96  U.  S.  97;  Meyers  v. 
Shields,  61  Fed.  Rep.  713;  Iowa  Cent.  R.  Co. 
v.  Iowa  160  U.  S.  389;  Burns  v.  Multnomah 
R.  Co.,  15  Fed.  Rep.  177. 

Alabama.  -•-  Zeigler  v.  South,  etc.,  Alabama 
R.  Co.,  58  Ala.  599;  Calhoun  v.  Fletcher,  63. 
Ala.  574. 
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VI.  Extent   of  Protection  Afforded  —  1.  General  Construction.  —  The 

guaranty  of  due  process  of  law  is  not  confined  to  judicial  proceedings,1  but 
operates  as  a  restriction  on  every  branch  of  civil  government.3 

No  New  Rights  Conferred.  —  The  guaranty  confers  no  new  rights  upon  the 
citizen,  but  only  secures  those  recognized  as  belonging  to  him  when  it  was 
incorporated  in  the  constitution.3 


California.  —  Mulligan  v.  Smith,  59  Cal.  206. 

Colorado.  —  Brown  v.  Denver,  7  Colo.  305; 
Great  West.  Min.  Co.  v.  Woodmas  of  Alston 
Min.  Co.,  12  Colo.  46,  13  Am.  St.  Rep.  204; 
Matter  of  Senate  Bill  No.  65,  12  Colo.  466;  In 
re  Appropriations  by  General  Assembly,  13 
Colo.  316;  Hallett  v.  Denver,  4  Colo.  L.  Rep. 
565. 

Illinois. — Citizens'  Horse  R.  Co.  v.  Belle- 
ville, 47  111.  App.  388;  Clark  v.  Lewis,  35  111. 
417- 

Indiana.  —  Garvin  v.  Daussman,  114  Ind. 
429,  5  Am.  St.  Rep.  637. 

Iowa.  —  Mason  v.  Messenger,  17  Iowa  261. 

Kansas.  —  Gilchrist  v.  Schmidling,  12  Kan. 
263. 

Kentticky.  —  Marshall  v.  McDaniel,  12  Bush 
(Ky.)  378. 

Michigan.  —  Rouse  v.  Donovan,  104  Mich. 
234. 

Minnesota.  —  State  v.  Billings,  55  Minn.  467, 
43  Am.  St.  Rep.  525. 

Mississippi.  —  Griffin  v.  Mixon,  38  Miss.  424. 

Nebraska.  —  Alfalfa  Irrigation  Dist.  v.  Col- 
lins, 46  Neb.  411;  McGavock  v.  Omaha,  40 
Neb.  75. 

New  York.  —  Stuart  v.  Palmer,  74  N.  Y.  183, 
30  Am.  Rep.  289,  affirming  10  Hun  (N.  Y.)  23; 
Happy  v.  Mosher,  48  N.  Y.  313,  reversing  47 
Barb.  (N.  Y.)  501;  Matter  of  Janes,  30  How. 
Pr.  (N.  Y.  Supreme  Ct.)  446;  Gilman  v. 
Tucker,  128  N.  Y.  190,  26  Am.  St.  Rep.  464; 
People  v.  Essex  County,  70  N.  Y.  228. 

Pennsylvania.  —  Brown  v.  Hummel,  6  Pa.  St. 
86. 

Rhode  Island.  —  Doyle's  Petition,  16  R.  I. 
537. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Ellis,  (Tex. 
1892)  18  S.  W.  Rep.  723;  Janes  v.  Reynolds, 
2  Tex.  250;  Union  Cent.  L.  Ins.  Co.  v.  Chown- 
ing,  86  Tex.  654;  Lynn  v.  State,  33  Tex. 
Crim.  Rep.  153. 

Virginia.  —  Kinney  v.  Beverley,  2  Hen.  & 
M.  (Va.)  318;  Boggs  v.  Com.,  76  Va.  989. 

In  Brown  v.  Denver,  7  Colo.  305,  the  court, 
per  Beck,  C.  J.,  said:  "  Whenever  it  is  sought 
to  deprive  a  person  of  his  property,  or  to 
create  a  charge  against  it,  preliminary  to  or 
which  may  be  made  the  basis  of  taking  it,  the 
owner  must  have  notice  of  the  proceeding, 
and  be  afforded  an  opportunity  to  be  heard  as 
to  the  correctness  of  the  assessment  or  charge. 
It  matters  not  what  the  character  of  the  pro- 
ceeding may  be,  by  virtue  of  which  his  prop- 
erty is  to  be  taken,  whether  administrative, 
judicial,  summary,  or  otherwise;  at  some 
stage  of  it,  and  before  the  property  is  taken  or 
the  charge  becomes  absolute  against  either  the 
owner  or  his  property,  an  opportunity  for  the 
correction  of  wrongs  and  errors  which  may 
have  been  committed  must  be  given."  See 
also  infra,  this  title,  Extent  of  Protection 
Afforded. 

1.  Not  Confined  to  Judicial  Proceedings.  —  Mul- 


ligan v.  Smith,  59  Cal.  206,  in  which  case  the 
court  added  that  the  guaranty  "  extends  to 
every  case  in  which  a  citizen  may  be  deprived 
of  life,  liberty,  or.  property,  whether  the  pro- 
ceeding be  judicial,  administrative,  or  execu- 
tive in  its  nature." 

Nature  of  the  Case.  —  In  judging  what  is  due 
process  of  law,  respect  must  be  paid  to  the 
cause  and  object  of  the  taking,  whether  under 
the  taxing  power,  the  power  of  eminent  do- 
main, or  the  power  of  assessment  for  local 
improvements,  or  none  of  these;  and  if  found 
to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  due  process  of 
law;  otherwise,  if  it  is  found  to  be  arbitrary, 
oppressive,  and  unjust.  Bradley,  J.,  in  David- 
son ii..New  Orleans,  96  U.  S,  97;  Hagar  v. 
Reclamation  Dist.  No.  108,  111  U.  S.  708; 
Meyers  v.  Shields,  61  Fed.  Rep.  713;  Bradley 
v.  Fallbrook  Irrigation  Dist.,  68  Fed.  Rep. 
948. 

2.  Restriction  on  Every  Branch  of  Government. 

—  Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226;  In  re  Ziebold,  23  Fed.  Rep.  791;  Holden 
v.  Hardy,  169  U.  S.  366;  Meyers  v.  Shields,  61 
Fed.  Rep.  713;  Murray  v.  Hoboken  Land, 
etc.,  Co.,  18  How.  (U.  S.)  272. 

In  Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  the  court,  per  Harlan,  J.,  said  that  the 
prohibitions  of  the  Fourteenth  Amendment 
"  refer  to  all  the  instrumentalities  of  the  state, 
to  its  legislative,  executive,  and  judicial  au- 
thorities; and,  therefore,  whoever  by  virtue 
of  public  position  under  a  state  government 
deprives  another  of  any  right  protected  by 
that  amendment  against  deprivation  by  the 
state,  'violates  the  constitutional  inhibition; 
and  as  he  acts  in  the  name  and  for  the"  state, 
and  is  clothed  with  the  state's  power,  his  act 
is  that  of  the  state.'  This  must  be  so,  or,  as 
we  have  often  said,  the  constitutional  prohi- 
bition has  no  meaning." 

State  Constitutions.  —  In  Clark  v.  Mitchell, 
69  Mo.  627,  affirming  6  Mo.  App.  601,  the 
court,  per  Sherwood,  J.,  said:  "  It  is  as  much 
out  of  the  power  of  a  state  to  deprive  an 
owner  of  his  property  wilhout  due  process  of 
law  through  the  medium  of  a  constitutional 
convention  as  it  would  be  to  thus  deprive  him 
by  any  ordinary  act  of  legislation." 

3.  No  New  Rights  Conferred.  —  Minor  v.  Hap- 
persett,  21  Wall.  (U.  S.)  162. 

In  Alfalfa  Irrigation  Dist.  v.  Collins,  46 
Neb.  411,  Post,  J.,  said  that  it  is  doubtful 
whether  the  guaranty  in  the  constitution  of 
due  process  of  law  had  the  effect  of  enlarging 
the  rights  of  property  secured  by  the  common 
law.  This  guarded  statement  seems  an  ex- 
cess of  caution,  for  the  principle  stated  in  the 
text  is  well  established.  See  Weimer  v.  Bun- 
bury,  30  Mich.  201;  Mayo  v.  Wilson,  I  N.  H. 
53,  and  cases  cited  in  the  preceding  section, 
under  the  paragraphs  Settled  Maxims  of  Law; 
Fundamental  Principles. 
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Connection  with  Other  Constitutional  Provisions.  —  The  provision  under  discussion  is 
to  be  applied  not  alone,  but  in  connection  with  other  constitutional  provi- 
sions,1 and  it  is  clear  that  a  statute  which  conflicts  with  any  part  of  the  consti- 
tution cannot  be  the  law  of  the  land,  nor  embody  due  process  of  law.* 

2.  Meaning  of  Term  "  Person  "  in  the  Guaranty.  —  The  term  "  person  "  in  the 
constitutional  guaranty  under  consideration  includes  women.3  It  also  applies 
to  artificial  as  well  as  to  natural  persons,'4  and  to  municipal  corporations  in 
their  private  capacity  as  well  as  to  corporations  for  manufacturing  and  com- 
mercial purposes.5 

3.  Extent  of  Protection  to  Liberty.  —  The  guaranty  of  liberty  embodied  in 
the  clause  under  discussion  cannot  be  confined  to  a  mere  freedom  from  actual 
imprisonment  or  restraint  of  one's  person.  Liberty,  as  understood  in  this 
country,  includes  also  the  right  of  a  person  "  to  use  his  faculties  in  all  lawful 
ways,  to  live  and  work  where  he  will,  to  earn  his  livelihood  in  any  lawful  call- 
ing, and  to  pursue  any  lawful  trade  or  avocation.  All  laws,  therefore,  which 
impair  or  trammel  these  rights,  which  limit  one  in  his  choice  of  a  trade  or 
profession,  or  confine  him  to  work  or  live  in  a  specified  locality,  or  exclude 
him  from  his  own  house,  or  restrain  his  otherwise  lawful  movements  (except 
as  such  laws  may  be  passed  in  the  exercise  by  the  legislature  of  the  police 


1 .  Applied  in  Connection  with  Other  Provisions. 

—  Minor  v.  Happersctt,  21  Wall.  (U.  S.)  175; 
Robison  v.  Miner,  68  Mich.  549. 

2.  Statutes  Conflicting  with  Other  Constitu- 
tional Provisions.  —  See  Murray  v.  Hoboken 
Land,  etc.,  Co.,  18  How.  (U.  S.)  272;  Holden 
v.  Hardy,  169  U.  S.  366. 

The  Converse  of  the  Proposition  in  the  Text  was 
asserted  by  Chief  Justice  Richardson,  who,  in 
Dartmouth  College  v.  Woodward,  1  N.  H.  130, 
said :  "  All  statutes  not  repugnant  to  any  other 
clauses  in  the  constitution  seem  always  to 
have  been  considered  as  the  '  law  of  the  land  ' 
within  the  meaning  of  this  clause."  See  also 
People  v.  Quant,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  83.  That  such  is  not  the  case  is  an  in- 
ference which  must  be  drawn  from  the  follow- 
ing language  of  Curtis,  J.,  in  the  case  of 
Murray  v.  Hoboken  Land,  etc.,  Co.,  18  How. 
(U.  S.)  272,  quoted  with  approval  by  Brown,  J., 
in  Holden  v.  Hardy,  169  U.  S.  366:  "  To 
what  principles,  then,  are  we  to  resort  to  ascer- 
tain whether  this  process,  enacted  by  Congress, 
is  due  process?  To  this  the  answer  must  be 
twofold.  We  must  examine  the  constitution 
itself,  to  see  whether  this  process  be  in  con- 
flict with  any  of  its  provisions.  If  not  found 
to  be  so,  we  must  look  to  those  settled  usages 
and  modes  of  proceeding  existing  in  the  com- 
mon and  statute  law  of  England,  before  the 
emigration  of  our  ancestors,  and  which  are 
•shown  not  to  have  been  unsuited  to  their  civil 
and  political  condition  by  having  been  acted 
upon  by  them  after  the  settlement  of  this 
country." 

3.  Women    Included    in  Term    "Person."  — 

Ritchie  v.  People,  155  111.  98,  cititig  Minor  v. 
Happersett,  21  Wall.  (U.  S.)  162. 

4.  Corporations  Included  in  Meaning.  —  United 
Stales.  —  Smyth  v.  Ames,  169  U.  S.  466;  Cov- 
ington, etc.,  Turnpike  Road  Co.  v.  Sandford, 
164  U.  S.  578;  Minneapolis,  etc.,  R.  Co,  v. 
Beckwith.  129  U.  S.  26;  Charlotte,  etc.,  R.  Co. 
v.  Gibbes,  142  U.  S.  386;  San  Mateo  County  v. 
Southern  Pac.  R.  Co.,  13  Fed.  Rep.  722;  Santa 
Clara  County  v.  Southern  Pac.  R.  Co.,  18  Fed. 
Rep.  385. 


Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  Backus, 
133  Ind.  513. 

Michigan.  —  Park  Com'rs  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202. 

Oregon. —  Sullivan  v.  Oregon  R.,  etc.,  Co., 
19  Oregon  319. 

Tennessee.  —  Dugger  v.  Insurance  Co.,  95 
Tenn.  245. 

In  San  Mateo  County  v.  Southern  Pac.  R. 
Co.,  13  Fed.  Rep.  722,  Sawyer,  J.,  concurring 
with  the  opinion  of  the  court,  said:  "  The 
property  of  the  corporation  is  in  reality  the 
property  of  its  individual  corporators.  A  state 
statute  depriving  a  corporation  of  its  property 
does  deprive  the  individual  corporators  of  their 
property.  These  clauses  of  the  Fifth  and 
Fourteenth  Amendments,  and  the  similar 
clauses  of  the  state  constitution,  apply,  there- 
fore, to  private  corporations,  not  alone  be- 
cause such  corporations  are  '  persons,'  within 
the  meaning  of  that  word,  but  also  because 
statutes  violating  their  prohibitions  in  deal- 
ing with  corporations,  must  necessarily  in- 
fringe upon  the  rights  of  natural  persons.  In 
applying  and  enforcing  these  constitutional 
guaranties,  corporations  cannot  be  separated 
from  the  natural  persons  who  compose  them." 

5.  Municipal  Corporations  in  Their  Private 
Capacity.  —  Cooley,  J.,  in  Park  Com'rs  f.  De- 
troit, 28  Mich.  228,  15  Am.  Rep.  202.  The 
eminent  jurist  explained  the  meaning  of  the 
expression  used  as  follows:  "  Municipal  cor- 
porations, considered  as  communities  endowed 
with  peculiar  functions  for  the  benefit  of  their 
own  citizens,  have  always  been  recognized  as 
possessing  powers  and  capacities,  as  being  en- 
titled to  exemptions,  distinct  from  those  which 
they  possess  or  can  claim  as  conveniences  in 
state  government.  If  the  authorities  are  ex- 
amined it  will  be  found  that  these  powers  and 
capacities,  and  the  interests  which  are  ac- 
quired under  them,  are  usually  spoken  of 
as  private,  in  contradiction  to  those  in  which 
the  state  is  concerned,  and  which  are  called 
public;  thus  putting  these  corporations,  as 
regards  all  such  powers,  capacities,  and  in- 
terests, substantially  on  the  footing  of  private 
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Lower  *  *  *  )  are  infringements  upon  his  fundamental  rights  of  liberty, 
kvhich  are  under  constitutional  protection."1 

4  Extent  of  Protection  to  Property.  —  On  the  same  principle,  the  term  prop- 
erty" is  in  the  enforcement  of  this  guaranty,  taken  in  its  most  general  sense  as 
'embracing  everything  over  which  a  man  may  have  exclusive  dominion.8  It  is 
'also  considered  that  a  person  may  be  "  deprived  "  of  his  property  without 
any  physical  taking  thereof,  and  that  the  constitution  is  violated  by  any  law 
'which  destroys  the  value  of  property,3  takes  away  any  of  its  essential 
attributes*  or  deprives  the  owner  of  the  lawful  use  of  it.5 

Right  to  Acquire  Property.  —  It  has  also  been  said  that  a  law  which  deprives  any 
class  of  persons  of  the  right  to  acquire  property  is  a  violation  of  the  provision 
under  discussion.6  * 

5.  What  Notice  Is  Guaranteed.  —  Due  process  of  law  does  not  necessarily 
require  that  a  person  whose  property  is  sought  to  be  affected  should  have  per- 


torporations."    See  also  the  title  Municipal 
Corporations. 

1.  What  "Liberty"  Includes. —  Earl,  J.,  in 
the  Matter  of  Jacobs,  98  N.  Y.  98,  affirming  33 
Hun  (N.  Y.)  374,  50  Am.  Rep.  636.  See  also 
the  remarks  of  Magruder,  J.,  in  Ritchie  v. 
People,  155  111.  98,  which  embody  much  the 
same  ideas. 

Necessary  Restrictions.  —  In  People  v.  King, 
no  N.  Y.  418,  6  Am.  St.  Rep.  389,  the  court, 
per  Andrews,  J.,  said:  "  It  is  not  necessary, 
at  this  day,  to  enter  into  any  argument  to 
prove  that  the  clause  in  the  Bill  of  Rights  that 
no  person  shall  '  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  '  (Const., 
art.  1,  §  6),  is  to  have  a  large  and  liberal  inter- 
pretation, and  that  the  fundamental  principle 
of  free  government,  expressed  in  these  words, 
protects  not  only  life,  liberty,  and  property,  in 
a  strict  and  technical  sense,  against  unlawful 
invasion  by  the  government,  in  the  exertion 
of  governmental  power  in  any  of  its  depart- 
ments, but  also  protects  every  essential  inci- 
dent to  the  enjoyment  of  those  rights. 
*  *  *  But,  as  the  language  of  the  consti- 
tutional prohibition  implies,  life,  liberty,  and 
property  may  be  justly  affected  by  law,  and 
the  statutes  abound  in  examples  of  legislation 
limiting  or  regulating  the  use  of  private  prop- 
erty, restraining  freedom  of  personal  action  or 
controlling  individual  conduct,  which,  by  com- 
mon consent,  do  not  transcend  the  limitations 
of  the  constitution.  This  legislation  is  under 
what,  for  a  lack  of  a  better  name,  is  called  the 
police  power  of  the  state."  See  also  the  title 
Police  Powkr. 

2.  What  "  Property  "  Includes.  —  Wilson  v. 
Board  of  Aldermen,  74  N.  Car.  748. 

3.  Destruction  of  Value  of  Property.  —  Matter 
of  Jacobs,  98  N.  Y.  98,  affirming  33  Hun  (N. 
Y.)  374,  50  Am.  Rep.  636;  Janesville  v.  Car- 
penter, 77  Wis.  288,  20  Am.  St.  Rep.  123. 

A  Contrary  Opinion  was  expressed  by  Mr.  Chief 
Justice  Gibson,  who  said  in  Monongahela  Nav. 
Co.  v.  Coons,  6  W.  &  S.  (Pa.)  101,  that  the 
word  "  deprive,"  in  the  constitutional  guar- 
anty that  no  person  shall  be  deprived  of  prop- 
erty unless  by  the  law  of  the  land,  should  be 
taken  to  have  its  obvious  and  popular  mean- 
ing, being  restrained  to  property  taken  away, 
and  not  extended  to  property  injured  by  an  act 
which  did  not  amount  to  an  assumption  of 
possession.  This  can  no  longer,  however,  be 
regarrled  as  authoritative. 
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4.  Taking  Away  Essential  Attributes.  —  State 
v.  Julow,  129  Mo.  163;  People  v.  Otis,  90  N. 
Y.  48,  affirming  24  Hun  (N.  Y.)  519;  Matter  of 
Jacobs,  98  N.  Y.  98,  affirming  33  Hun  (N.  Y.) 
374,  50  Am.  Rep.  636;  Janesville  v.  Carpenter, 
77  Wis.  288,  20  Am.  St.  Rep.  123. 

Illustration.  —  A  legislative  declaration  that 
upon  the  publication  of  a  certain  notice  a 
negotiable  security  shall  cease  to  be  transfer- 
able  is  a  violation  of  the  guaranty  of  due  pro- 
cess of  law.  People  v.  Otis,  90  N.  Y.  48, 
affirming  24  Hun  (N.  Y.)  519. 

5.  Interference  with  Use.  —  St.  Louis  v.  Dorr, 
(Mo.  1897)  41  S.  W.  Rep.  1094;  Matter  of 
Jacobs,  98  N.  Y.  98,  affirming  33  Hun  (N.  Y.) 
374,  50  Am.  Rep.  636.  In  this  latter  case  the 
court,  per  Earl,  J.,  said:  "  Property  *  *  * 
is  owned  and  kept  for  some  useful  purpose, 
and  it  has  no  value  unless  it  can  be  used.  Its 
capability  for  enjoyment  and  adaptability  to 
some  use  are  essential  characteristics  and  at- 
tributes without  which  property  cannot  be 
conceived." 

Illustration.  —  A  Missouri  statute  (Acts  1891, 
p.  47)  authorized  all  cities  in  the  state  having 
more  than  a  specified  population  to  establish 
boulevards,  and  to  "  exclude  the  institution 
and  maintenance  of  any  business  avocation  on 
the  property  fronting  on  said  boulevard." 
This  statute  was  held  unconstitutional,  as  de- 
priving owners  of  such  property  of  the  use 
thereof  without  due  process  of  law.  St. 
Louis  v.  Dorr,  (Mo.  1897)  41  S.  W.  Rep. 
1094. 

Necessary  Restrictions  under  Police  Power. — 

See  extract  from  opinion  in  People  v.  King, 
no  N.  Y.  418,  6  Am.  St.  Rep.  389,  in  note  to 
preceding  section. 

6.  Richt  to  Acquire  Property.  —  Holden  v. 
Hardy,  169  U.  S.  366.  In  this  case  the  court, 
per  Brown,  J.,  said:  "As  the  possession  of 
property  of  which  a  person  cannot  be  deprived 
doubtless  implies  that  such  property  may  be 
acquired,  it  is  safe  to  say  that  a  state  law 
which  undertakes  to  deprive  any  class  of  per- 
sons of  the  general  power  to  acquire  property 
would  also  be  obnoxious  to  the  same  provision. 
Indeed,  we  may  go  a  step  further,  and  say 
that  as  property  can  only  be  legally  acquired, 
as  between  living  persons,  by  contract,  a  gen- 
eral prohibition  against  entering  into  contracts 
with  respect  to  property  or  having  as  their  ob- 
ject the  acquisition  of  property,  would  be 
equally  invalid." 
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sonal  notice  of  the  proceeding. 1  The  notice  maybe  either  actual  or  con- 
structive,* and  it  is  sufficient  if  a  notice  is  provided  by  which  it  is  reasonably 
probable  that  the  person  to  be  affected  will  be  apprised  of  the  proceedings 
against  him.3 

6.  What  Hearing  Is  Guaranteed.  —  Due  process  of  law  requires  an  orderly 
proceeding  adapted  to  the  nature  of  the  case,  in  which  the  citizen  has. an 
opportunity  to  be  heard  and  to  defend,  protect,  and  enforce  his  rights,4  by 
establishing  any  fact  which,  under  the  law,  would  be  a  protection  to  him  or  to 
his  property.5    It  has  been  said  that  it  matters  not  that  it  may  be  difficult  for 


1.  Personal  Notice  Not  Kequired.  —  Mason  v. 
Messenger,  17  Iowa  270;  Gilchrist  v.  Schmid- 
ling,  12  Kan.  263;  U.  S.  Trust  Co.  v.  U.  S. 
Fire  Ins.  Co.,  18  N.  Y.  200;  Happy  v.  Mosher 
4S  N.  Y.  313,  reversing  47  Barb.  (N.  Y.)  501. 

2.  Notice  May  Be  Actual  or  Constructive.  — 
Great  West.  Min.  Co.  v.  Woodmas  of  Alston 
Min.  Co.,  12  Colo.  46,  13  Am.  St.  Rep.  204; 
Mason  v.  Messenger,  17  Iowa  270;  U.  S.  Trust 
Co.  f.U.  S.  Fire  Ins.  Co.,  18  N.  Y.  200. 

3.  Notice  Reasonably  Probable  to  Reach  Person 
Interested.  —  Mason  v.  Messenger,  17  Iowa 
270;  Gilchrist  v.  Schmidling,  12  Kan.  263;  U. 
S.  Trust  Co.  v.  U.  S.  Fire  Ins.  Co.,  18  N.  Y.  200; 
Rockwell  v.  Nearing,  35  N.  Y.  302;  Happy  v. 
Mosher,  4S  N.  Y.  313,  reversing  47  Barb.  (N. 
Y.)  501. 

Means  of  Knowledge.  —  In  Hennessey  v.  Vol- 
kening,  30  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  100, 
the  court  said  that  notice,  or  at  least  the 
means  of  knowledge,  is  an  essential  element 
of  due  process  of  law,  in  every  proceeding 
which  affects  the  rights  or  property  of  persons. 

Nature  of  the  Case.  —  The  nature  of  the  case 
has  considerable  bearing  on  the  question  of 
what  notice  is  required.  Thus  in  Garvin  v. 
Daussman,  114  Ind.  429,  5  Am.  St.  Rep.  637, 
the  court,  per  Mitchell,  C.  J.,  said:  "  In  the 
imposition  of  poll  or  occupation  taxes,  where 
a  certain  sum  is  assessed  against  each  indi- 
vidual exercising  a  given  avocation,  or  ac- 
cording to  his  age,  without  regard  to  actual 
benefits,  the  necessity  of  notice  and  a  hearing 
is  reduced  to  a  minimum.  To  a  measurable 
extent,  the  same  principle  is  involved  when 
the  cost  of  an  improvement  is,  as  by  law  in 
proper  cases  it  may  be,  apportioned  by  mere 
mathematical  calculation,  according  to  a  cer- 
tain rate  per  front  foot."  See  also  Barber 
Asphalt  Paving  Co.  v.  Edgerton,  125  Ind.  455. 
And  see  generally  the  title  Notice. 

4.  Orderly  Proceeding  and  Opportunity  to  Be 
Heard. — •  Hallett  v.  Denver,  4  Colo.  L.  Rep. 
565;  Garvin  v.  Daussman,  114  Ind.  429,  5  Am. 
St.  Rep.  637;  State  v.  Billings,  55  Minn  467, 
43  Am.  St.  Rep.  525;  Stuart  v.  Palmer,  74  N. 
Y.  183,  30  Am.  Rep.  289,  affirming  10  Hun  (N. 
Y.)  23.  See  also  Chicago,  etc.,  R.  Co.  v. 
Headrick,  49  Neb.  286. 

In  Davidson  v.  New  Orleans,  96  U.  S.  97, 
the  court,  per  Miller,  J.,  said:  "  Whenever,  by 
the  laws  of  a  state  or  by  state  authority,  a 
tax,  assessment,  servitude,  or  other  burden  is 
imposed  upon  property  for  the  public  use, 
whether  it  be  for  the  whole  state  or  of  some 
more  limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  confirming 
or  contesting  the  charge  thus  imposed,  in  the 
ordinary  courts  of  justice,  with  such  notice  to 
the  person,  or  such  proceeding  in  regard  to 


the  property  as  is  appropriate  to  the  nature 
of  the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law,  however 
obnoxious  it  may  be  to  other  objections." 

For  the  Supreme  Court  to  answer  questions 
affecting  private  or  corporate  rights  ex  parte 
upon  the  application  of  the  governor,  senate, 
or  house  of  representalives,  would  inevitably 
result  in  disposing  of  the  claims  of  litigants 
without  due  process  of  law,  without  counsel 
and  without  allowing  them  their  day  in  court. 
Therefore,  article  6,  §  3,  of  the  Colorado  Con- 
stitution, requiring  the  Supreme  Court  to  give 
its  opinion  upon  important  questions  when  so 
required,  applies  only  to  questions  publici 
juris.  In  re  Appropriations  by  General  As- 
sembly,  13  Colo.  316;  Matter  of  Senate  Bill 
No.  65,  12  Colo.  466. 

Hearing  Adapted  to  Nature  of  Case.  —  In  Gar- 
vin v.  Daussman,  114  Ind.  429,  5  Am.  St.  Rep. 
637,  the  court,  per  Mitchell,  C.  J.,  said:  "Any 
proceeding,  therefore,  the  result  of  which  is 
to  deprive  the  owner  of  his  property  or  to  im- 
pose a  burden  upon  or  create  a  charge  against 
it,  and  which  is  carried  on  under  a  law  which 
makes  no  provision  for  notice,  and  affords  the 
owner  no  opportunity  to  be  heard  concerning 
the  correctness  of  the  assessment,  and  whether 
the  amount  charged  against  him  or  his  prop- 
erty was  ascertained  and  apportioned  in  good 
faith  and  in  the  manner  provided  by  law,  is 
in  contravention  of  the  constitution  and  lacks 
the  essential  element  of  '  due  process  of  law.' 
The  fact  must,  however,  be  kept  in  view  that 
the  notice  and  hearing  which  the  constitution 
demands  need  only  be  such  as  are  adapted  to 
the  nature  of  the  assessment  proposed,  and 
such  as  afford  to  each  individual  affected  the 
opportunity  to  show  that,  according  to  the 
method  prescribed  by  competent  authority  for 
making  the  assessment,  the  amount  charged 
against  him  is  incorrect."  See  also  Barber 
Asphalt  Paving  Co.  v.  Edgerton,  125  Ind.  455; 
Chicago,  etc.,  R.  Co.      State,  47  Neb.  549. 

Hearing  Need  Not  Be  in  Court.  —  Due  process 
of  law  does  not  imply  that  in  every  case  the 
parties  interested  shall  have  a  hearing  in  court. 
Matter  of  Ross,  38  La.  Ann.  523.  In  this  case 
it  was  held  that  Rev.  Stat.  Louisiana,  §  1768, 
providing  that  a  person  represented  as  a  luna- 
tic shall  be  brought  before  the  district  judge, 
and  that  if,  after  inquiry,  the  judge  finds  that 
such  person  ought  to  be  sent  to  the  insane 
asylum  he  shall  make  out  his  warrant  ad- 
dressed to  the  sheriff  directing  him  to  convey 
such  person  to  said  asylum,  did  not,  in  its 
operation,  deprive  a  person  of  his  liberty  with- 
out due  process  of  law. 

5.  To  Establish  Facts  Which  Protect.  —  State 
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him  to  defend  under  the  law,  so  long  as  it  is  not  impracticable  for  him  to  do 
so  by  the  use  of  such  reasonable  efforts  as  the  owners  of  property  may 
generally  be  supposed  to  be  capable  of.  His  opportunity  to  defend,  how- 
ever, must  not  be  merely  colorable  and  illusory.1 

One  Hearing  Sufficient.  —  One  hearing,  if  ample,  before  judgment,  satisfies  the 
demand  of  the  constitution  in  respect  to  due  process  of  law.8 

Where  Eight  to  Hearing  Is  Lost.  —  It  follows  naturally  that  if  a  person  is  afforded 
a  full  opportunity  to  be  heard,  and  neglects  to  avail  himself  of  it,  he  is  deprived 
of  no  constitutional  right  by  a  determination  adverse  to  him.3 

Form  of  Action.  —  It  cannot  be  supposed  that  the  guaranty  under  discussion 
was  intended  to  establish  or  perpetuate  any  particular  form  of  action  or  mode 
of  procedure.    So  long  as  the  substantial  rights  hereinbefore  set  out  are  pre- 


■v.  Billings,  55  Minn.  467,  43  Am.  St.  Rep.  525; 
Wright  v.  Cradlebaugh,  3  Nev.  341;  People  v. 
Essex  County,  70  N.  Y.  228;  State  v.  Cutshall, 
no  N.  Car.  538. 

In  Calhoun  v.  Fletcher,  63  Ala.  574,  the 
court,  per  Stone,  J.,  said,  quoting  from  Cooley's 
Const.  Lim.  368,  369:  "  Injudicial  investiga- 
tions, the  law  of  the  land  requires  an  opportu- 
nity for  a  trial;  and  there  can  be  no  trial  if 
only  one  party  is  suffered  to  produce  his 
proofs.  The  most  formal  conveyance  may  be 
fraud  or  a  forgery ;  public  officers  may  con- 
nive with  rogues  to  rob  the  citizen  of  his  prop- 
erty; witnesses  may  testify  or  officers  certify 
falsely,  and  records  may  be  collusively  manu- 
factured for  dishonest  purposes;  and  that 
legislation  which  would  preclude  the  fraud  or 
wrong  being  shown,  and  deprive  the  party 
wronged  of  all  remedy,  has  no  justification  in 
the  principles  of  natural  justice  or  of  constitu- 
tional law.  A  statute,  therefore,  which  should 
make  a  tax  deed  conclusive  evidence  of  a  com- 
plete title,  and  preclude  the  owner  of  the  origi- 
nal title  from  showing  its  invalidity,  would  be 
void,  because  being  not  a  law  regulating  evi- 
dence, but  an  unconstitutional  confiscation  of 
property." 

In  Zeigler  v.  South,  etc.,  Alabama  R.  Co., 
58  Ala.  594,  the  court,  per  Stone,  J.,  said: 
"  Due  process  of  law  implies  the  right  of  the 
person  affected  thereby  to  be  present  before 
the  tribunal  which  pronounces  judgment  upon 
the  question  of  life,  liberty,  or  property,  in  its 
most  comprehensive  sense;  to  be  heard,  by 
testimony  or  otherwise,  and  to  have  the  right 
of  controverting,  by  proof,  every  material  fact 
which  bears  on  the  question  of  right  in  the 
matter  involved.  If  any  question  of  fact  or 
liability  be  conclusively  presumed  against 
him,  this  is  not  due  process  of  law."  This 
language  was  quoted  with  approval  in  McGav- 
ock  v.  Omaha,  40  Neb.  75. 

In  Jensen  v.  Union  Pac.  R.  Co.,  6  Utah  253, 
the  court,  per  Judd,  J.,  said :  "Many  defini- 
tions have  been  attempted,  but  it  is  believed 
that  they  all  come  to  this  citation,  which 
means  that  a  party  shall  have  his  day  in  court 
—  trial;  which  means  the  right  of  each  party, 
plaintiff  and  defendant,  to  introduce  evidence 
to  establish  his  right  to  recover  on  the  one 
hand,  and  to  establish  his  defense  upon  the 
part  of  the  other;  after  which  comes  judg- 
ment. Any  judgment  which  is  rendered  with- 
out these  modes  of  procedure,  or  in  disregard 
of  them,  is  not  '  due  process  of  law.'  Any 
other  procedure  condemns  before   it  hears, 
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does  not  proceed  upon  inquiry,  but  renders 
judgment  before  trial." 

In  Brown  v.  Hummel,  6  Pa.  St.  86,  the 
court,  per  Coulter,  J.,  said:  "  The  law  of  the 
land  *  *  *  means  what  is  clearly  indi- 
cated by  the  other  provisions  of  the  Bill  of 
Rights,  to  wit:  the  law  of  the  individual  case, 
as  established  in  a  fair  and  open  trial,  or  an 
opportunity  given  for  one  in  court,  and  by  due 
course  and  process  of  law." 

1.  Difficulty  in  Defending.  —  Earl,  C.  J.,  in 
Happy  v.  Mosher,  48  N.  Y.  313,  reversing  47 
Barb.  (N.  Y.)  501. 

2.  One  Hearing  Sufficient.  —  Pittsburgh,  etc., 
R.  Co.  v.  Backus,  154  U.  S.  421;  Indianapolis, 
etc.,  R.  Co.  v.  Backus,  154  U.  S.  438.  In  the 
case  first  cited  the  court,  per  Brewer,  J.,  said: 
"  Rehearings,  new  trials,  are  not  essential  to 
due  process  of  law,  either  in  judicial  or  admin- 
istrative proceedings.  One  hearing,  if  ample, 
before  judgment,  satisfies  the  demand  of  the 
constitution  in  this  respect.  It  not  unfre- 
quently  happens  in  this,  as  in  all  other  courts, 
that  decisions  are  announced  and  judgments 
entered  on  the  last  day  of  the  term,  and  too 
late  for  the  presentation  or  consideration  of 
any  petitions  for  rehearing  or  motions  for  a 
new  trial.  Will  any  one  seriously  contend 
that  a  judgment  thus  entered  is  entere*d  in 
defiance  of  the  requirements  of  due  process  of 
law,  and  that  a  party,  having  been  fully  heard 
once  upon  the  merits  of  his  case,  is  deprived 
of  the  constitutional  protection  because  he  is 
not  heard  a  second  time?  " 

Appeals.  —  In  McKane  v.  Durston,  153  U.  S. 
684,  the  court,  per  Harlan,  J.,  said:  "A  re- 
view by  an  appellate  court  of  the  final  judg- 
ment in  a  criminal  case,  however  grave  the 
offense  of  which  the  accused  is  convicted,  was 
not  at  common  law  and  is  not  now  a  neces- 
sary element  of  due  process  of  law.  It  is 
wholly  within  the  discretion  of  the  state,  to 
allow  or  not  to  allow  such  a  review."  This 
language  was  quoted  with  approval  in  Andrews 
v.  Swartz,  156  U.  S.  272. 

Nor  does  due  process  of  law  require  a  hear- 
ing in  the  court  of  last  resort  in  civil  cases. 
Chicago,  etc.,  R.  Co.  v.  Headrick,  49  Neb. 
286. 

For  a  full  treatment  of  constitutional  rights 
in  relation  to  appeals,  see  the  title  Constitu- 
tional Law,  vol.  6,  p.  1001. 

3.  Opportunity  Lost  by  Neglect.  —  Owners  of 
lands  v.  People,  113  111.  296;  Loeber  v.  Schroe- 
der,  76  Md.  347.  In  the  case  last  cited  the 
defendant  chose  to  rest  his  case  on  strictly 
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served,  the  legislature  may  change  the  proceedings  and  the  form  of  a  remedy 
whenever  it  deems  it  necessary  to  do  so.1 

7.  Protection  Against  Class  Legislation.  —  The  subject  of  class  legislation 
will  be  fully  treated  in  another  part  of  this  work,2  but  the  courts  of  Tennessee 
have  so  frequently  considered  the  question  whether  class  or  special  legislation 
is  "  the  law  of  the  land  "  within  the  meaning  of  the  constitutional  provision 
now  under  consideration  that  it  is  proper  to  state  briefly  the  result  of  their 
investigation.3  That  result  is  the  establishment  of  the  following  rule:  In  order 
for  class  legislation  to  become  the  law  of  the  land  within  the  meaning  of  the 
constitution,  it  must  possess  each  of  two  indispensable  qualities:  first,  it  must 
be  so  framed  as  to  extend  to  and  embrace  equally  all  persons  who  are  or  may  be 
in  the  like  situation  and  circumstances;4  and  second,  the  classification  must  be 


technical  grounds,  which  were  held  not  avail- 
able. 

1.  Form  of  Action.  —  Wright  v.  Cradlebaugh, 
3  Nev.  341;  Chicago,  etc.,  R.  Co.  v.  State,  47 
Neb.  549;  People  v.  Essex  County,  70  N.  Y. 
228. 

In  Chicago,  etc.,  R.  Co.  v.  State,  47  Neb. 
549,  the  syllabus  by  the  court  is  as  follows: 
"  '  Due  process  of  law,'  as  the  term  is  used  in 
the  state  and  federal  constitutions,  does  not 
necessarily  imply  a  hearing,  by  one  whose 
property  is  taken  or  damaged  for  public  use, 
according  to  the  established  practice  in  courts 
of  common  law  or  equity,  but  is  satisfied 
whenever  an  opportunity  is  afforded  to  invoke 
the  equal  protection  of  the  law  by  judicial  pro- 
ceedings appropriate  for  the  purpose  and  ade- 
quate to  secure  the  end  and  object  sought  to 
be  attained." 

In  Iowa  Cent.  R.  Co.  v.  Iowa,  160  U.  S.  389, 
the  court,  per  White,  J.,  said:  "The  Four- 
teenth Amendment  in  no  way  undertakes  to 
control  the  power  of  a  state  to  determine  by 
what  process  legal  rights  may  be  asserted  or 
legal  obligations  be  enforced,  provided  the 
method  of  procedure  adopted  for  these  pur- 
poses gives  reasonable  notice  and  affords  fair 
opportunity  to  be  heard  before  the  issues  are 
decided.  This  being  the  case,  it  was  obvi- 
ously not  a  right,  privilege,  or  immunity  of  a 
citizen  of  the  United  States  to  have  a  contro- 
versy in  the  state  court  prosecuted  or  deter- 
mined by  one  form  of  action  instead  of  by 
another.  It  is  also  equally  evident,  provided 
the  form  sanctioned  by  the  state  law  gives 
notice  and  affords  an  opportunity  to  be  heard, 
that  the  mere  question  of  whether  it  was  by  a 
motion  or  ordinary  action  in  no  way  rendered 
the  proceeding  not  due  process  of  law  within 
the  constitutional  meaning  of  those  words." 

In  Burlington,  etc.,  R.  Co.  v.  Dey,  82  Iowa 
312,  31  Am.  St.  Rep.  477,  the  court,  per  Beck, 
C.  J.,  said:  "  It  is  a  mistake  to  suppose  that 
'  due  process  of  law  '  is  found  only  in  law  or 
chancery  actions.  Special  proceedings,  appli- 
cable to  specified  subject-matter,  and  conform- 
able to  the  rules  requiring  notice  and  the 
acquisition  of  jurisdiction,  and  which  affect  all 
persons  alike  whose  property  or  rights  come 
within  the  lawful  scope  of  the  proceedings,  are 
prosecuted  with  '  due  process  of  law.'  "  Cit- 
ing 6  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.), 
title  Due  Process  of  Law. 

In  Davidson  v.  Farrell,  8  Minn.  258,  the 
court,  per  Atwater,  J.,  said:  "  The  legisla- 
ture, so  long  as  it  does  not  conflict  with  the 


fundamental  law,  has  full  power  to  regulate 
«he  forms  of  actions,  to  prescribe  the  time  and 
manner  of  pleading  and  entry  of  judgment,  to 
provide  in  what  cases  property  may  be  seized 
before  judgment  and  how  the  same  shall  be 
disposed  of;  in  short,  to  enact  all  laws  neces- 
sary for  the  protection  of  the  rights  and  privi- 
leges guaranteed  by  the  constitution,  and 
provide  for  the  enforcement  of  the  same." 

2.  Class  Legislation.  —  See  the  title  Statutes. 

3.  Special  Legislation  Considered  in  Connection 
with  "  the  Law  of  the  Land."  —  The  Constitution 
of  Tennessee,  art.  II,  §  8,  provides:  "  The 
legislature  shall  have  no  power  *  *  *  to 
pass  any  law  for  the  benefit  of  individuals  in- 
consistent with  the  general  laws  of  the  land." 
The  courts  of  the  state  have,  to  a  very  large 
extent,  construed  this  provision  in  connection 
with  that  of  article  1,  §  8,  which  is  as  follows: 
"  That  no  man  shall  be  taken  or  imprisoned, 
or  disseized  of  his  freehold,  liberties,  or  privi- 
leges, or  outlawed,  or  exiled,  or  in  any  man- 
ner destroyed  or  deprived  of  his  life,  liberty, 
or  property,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land."  Owing  to  this  tend- 
ency of  the  courts,  it  has  been  necessary,  in 
order  for  a  full  treatment  of  what  is  considered 
the  law  of  the  land,  to  go  more  fully  into  the 
question  of  class  legislation,  in  reference  to 
the  Tennessee  acts,  than  would  otherwise  have 
been  necessary  within  the  scope  of  this  title. 
No  cases,  however,  where  the  court  has  not 
expressly  referred  to  the  provisions  of  art.  I, 
§  8,  above  quoted,  are  here  treated. 

4.  Must  Embrace  All  in  Like  Situation.  —  Cald- 
well, J.,  in  Sutton  v.  State,  96  Tenn.  710; 
Woodard  v.  Brien,  14  Lea  (Tenn.)  523;  Wil- 
liams v.  Taxing  Dist.,  16  Lea  (Tenn.)  531; 
State  v.  Burnett,  6  Heisk.  (Tenn.)  186.  See 
also  Officer  v.  Young,  5  Yerg.  (Tenn.)  320. 

In  Sheppard  v.  Johnson,  2  Humph.  (Tenn.) 
285,  the  court,  per  Turley,  J.,  said:  "  Whether 
a  statute  is  the  law  of  the  land,  within  the 
meaning  of  the  eighth  section  of  the  Bill  of 
Rights,  always  depends  upon  two  proposi- 
tions: first,  that  the  legislature  had  the  con- 
stitutional power  to  pass  it;  second,  that  it  is 
a  general  and  public  law,  equally  binding 
upon  every  member  of  the  community.  " 

In  Vanzant  v.  Waddel,  2  Yerg.  (Tenn.)  260, 
the  court,  per  Catron,  J.,  said:  "  The  clause 
'  law  of  the  land  '  means  a  general  and  public 
law,  equally  binding  upon  every  member  of 
the  community.  *  *  *  The  right  to  life, 
liberty,  and  property,  of  every  individual, 
must  stand  or  fall  by  the  same  rule  or  law  that 
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natural  and  reasonable,  not  arbitrary  and  capricious.1 

In  Other  states  also  it  has  been  occasionally  considered  that  special  legislation 
was  in  conflict  with  the  law  of  the  land.2 

8.  In  Prosecutions  for  Crime.  —  In  a  late  case  is  given  a  very  comprehensive 
statement  in  regard  to  the  protection  afforded  persons  accused  of  crime,  as 
follows:  —  Due  process  of  law  in  a  criminal  case  requires  a  law  describing  the 
offense.  The  offense  must  be  described  in  an  accusation.  The  accused  must 
be  given  his  day  in  court.3    His  trial  must  proceed  according  to  established 


governs  every  other  member  of  che  body  poli- 
tic, or  '  land,'  under  similar  circumstances; 
and  every  partial  or  private  law  which  directly 
proposes  to  destroy  or  affect  individual  rights, 
or  does  the  same  thing  by  affording  remedies 
leading  to  similar  consequences,  is  unconsti- 
tutional and  void.  Were  this  otherwise,  odi- 
ous individuals  and  corporate  bodies  would  be 
governed  by  one  rule,  and  the  mass  of  the 
community  who  made  the  law  by  another. 
The  idea  of  a  people,  through  their  represent- 
atives, making  laws  whereby  are  swept  away 
the  life,  liberty,  and  property  of  one  or  a  few 
citizens,  by  which  neither  the  representatives 
nor  their  ether  constituents  are  willing  to  be 
bound,  is  too  odious  to  be  tolerated  in  any 
government  where  freedom  has  a  name.  Such 
abuses  resulted  in  the  adoption  of  Magna 
Charta  in  England,  securing  the  subject 
against  odious  exceptions,  which  is  and  for 
centuries  has  been  the  foundation  of  English 
liberty.  Its  infraction  was  a  leading  cause 
why  we  separated  from  that  country,  and  its 
value  as  a  fundamental  rule  for  the  protection 
of  the  citizen  against  legislative  usurpation 
was  the  reason  of  its  adoption  as  part  of  our 
constitution." 

In  Stratton  v.  Morris,  89  Tenn.  497,  the 
court,  per  Baxter,  J.,  said:  "  The  clause  '  law 
of  the  land  '  was  denned  in  our  earlier  cases  to 
mean  '  a  general  and  public  law,  equally  bind- 
ing upon  every  member  of  the  community,' 
but  by  our  later  cases  it  is  denned  to  mean  a 
law  '  which  embraces  all  persons  who  are  or 
may  come  into  like  situation  and  circum- 
stances.' "  Citing  Vanzant  v.  Waddel,  2  Yerg. 
(Tenn.)  271;  Wally  v.  Kennedy,  2  Yerg. 
(Tenn.)  555,  24  Am.  Dec.  5x1;  State  Bank  v. 
Cooper,  2  Yerg.  (Tenn.)  605;  Jones  v.  Perry, 
10  Yerg.  (Tenn.)  72,  30  Am.  Dec.  430;  Shep- 
pard  v.  Johnson,  2  Humph.  (Tenn.)  296;  Budd 
v.  State,  3  Humph.  (Tenn.)  491,  39  Am.  Dec. 
189;  State  v.  Burnett,  6  Heisk.  (Tenn.)  189; 
Alexandria  v.  Dearmon,  2  Sneed  (Tenn.)  122; 
McKinney  v.  Memphis  Overton  Hotel  Co.,  12 
Heisk.  (Tenn.)  107;  State  v.  Rauscher,  1  Lea 
(Tenn.)  97;  Davis  v.  State,  3  Lea  (Tenn.)  379; 
Maney  v.  State,  6  Lea  (Tenn.)  221;  Hatchers. 
State.  12  Lea  (Tenn.)  371;  Woodard  v.  Brien, 
14  Lea  (Tenn.)  523. 

The  law  of  the  land,  in  the  sense  of  the 
constitution,  means  any  law  which  embraces 
all  persons  who  are  or  who  may  come  into  like 
situation  and  circumstances,  and  the  exemp- 
tion of  classes  of  persons,  not  individuals, 
from  the  penalties  of  prohibiting  or  criminal 
laws  is  not  obnoxious  to  constitutional  excep- 
tions. Maney  v.  State,  6  Lea  (Tenn.)  218;' 
Davis  v.  State,  3  Lea  (Tenn.)  376. 

The  Following  Cases  Have  Held  Laws  Void  as 
Lacking   This   Requirement :     State   Bank  v. 
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Cooper,  2  Yerg.  (Tenn.)  599,  24  Am.  Dec.  517; 
Jones  v.  Perry,  10  Yerg.  (Tenn.)  59,  30  Am. 
Dec.  430;  Budd  v.  State,  3  Humph.  (Tenn.) 
483,  39  Am.  Dec.  189;  Alexandria  v.  Dear- 
mon, 2  Sneed  (Tenn.)  104;  Pope  v.  Phifer,  3 
Heisk.  (Tenn.)  682;  State  v.  Burnett,  6  Heisk. 
(Tenn.)  186;  McKinney  v.  Memphis  Overton 
Hotel  Co.,  12  Heisk.  (Tenn.)  104;  Hatcher  v. 
State,  12  Lea  (Tenn.)  368;  Sutton  v.  State,  96 
Tenn.  696. 

The  Following  Cases  Have  Held  Laws  Not  to  Be 
in  Conflict  with  This  Requirement:  State  v. 
Rauscher,  1  Lea  (Tenn.)  97;  Davis  v.  State,  3 
Lea  (Tenn.)  376,  Maney  v.  State,  6  Lea 
(Tenn.)  218;  Hatcher  v.  State,  12  Lea  (Tenn.) 
368. 

1.  Classification  Must  Be  Reasonable.  —  Cald- 
well, J.,  in  Sutton  v.  State,  96  Tenn.  710; 
Stratton  v.  Morris,  89  Tenn.  497. 

Cases  Holding  Laws  Void  as  Lacking  This 
Requirement.  —  Stratton  v.  Morris,  89  Tenn. 
497;  Sutton  v.  State,  96  Tenn.  696. 

Case  Holding  Classification  Reasonable.  —  Dug- 
ger  v.  Insurance  Co.,  95  Tenn.  245. 

2.  Special  Legislation  Not  the  Law  of  the  Land. 
—  In  Millett  v.  People,  117  111.  294,  57  Am. 
Rep.  869,  the  court, per  Scholfield,  J.,  said  that 
"  due  process  of  law  "  or  "  law  of  the  land 
»  *  *  means  general  public  law,  binding 
upon  all  the  members  of  the  community, 
under  all  circumstances,  and  not  partial  or 
private  laws,  affecting  the  rights  of  private  in- 
dividuals or  classes  of  individuals."  The  court 
further  went  on  to  show  the  unreasonableness 
of  the  classification  in  the  act,  which  was  de- 
clared unconstitutional  in  this  case. 

In  Sears  v.  Cottrell,  5  Mich.  251,  the  court, 
per  Manning,  J.,  said:  "  By  '  the  law  of  the 
land  '  we  understand  laws  that  are  general  in 
their  operation,  and  that  affect  the  rights  of 
all  alike,  and  not  a  special  act  of  the  legisla- 
ture, passed  to  affect  the  rights  of  an  indi- 
vidual against  his  will  and  in  a  way  in  which 
the  same  rights  of  other  persons  are  not 
affected  by  existing  laws.  Such  an  act,  unless 
expressly  authorized  by  the  constitution,  or 
clearly  coming  within  the  general  scope  of 
legislative  power,  would  be  in  conflict  with 
this  part  of  the  constitution,  and  for  that  rea- 
son, if  no  other,  be  void.  The  law  in  question 
is  not  one  of  this  class.  It  was  not  designed 
or  intended  to  operate  on  the  rights  of  the 
plaintiff,  or  any  other  individual,  as  such. 
This  of  itself  is  sufficient  to  take  it  from  under 
this  part  of  the  constitution,  however  obnox- 
ious it  may  be  to  other  parts  of  that  instru- 
ment." 

For  a  full  treatment  of  this  subject  see  the 
title  Statutes. 

3.  Day  in  Court.  —  Zanc,  C.  J.,  in  State  V. 
Bates,  14  Utah  293. 
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procedure,1  consisting  of  rules  of  pleading  and  practice.  The  admission  of 
evidence  for  and  against  him  must  be  according  to  established  rules,  and  he 
must  be  convicted  by  the  judgment  of  a  competent  court  and  the  punishment 
authorized  by  law.  The  definition  of  the  offense,  and  the  authority  for  every 
step  in  the  trial,  must  be  found  in  the  law  of  the  land.  Nothing  essential  can 
emanate  from  arbitrary  power.  The  rights  of  the  defendant  and  the  duty  of 
the  court  are  equally  under  the  finger  of  the  law.  But  the  law  defining  crime, 
the  rules  of  evidence,  or  the  procedure  may  be  changed  by  competent 
authority,  constitutional  authority,  or  common  law.2 

Indictment  or  Presentment  by  Grand  Jury  Not  Required.  —  It  may  be   regarded  as 

settled  that  due  process  of  law  does  not,  in  itself,  require  an  indictment  or 
presentment  by  a  grand  jury  as  a  necessary  step  in  the  prosecution  of  a  person 
accused  of  crime.3 

Grammatical  Construction  of  Guaranty.  —  It  is  a  matter  more  of  interest  than  of 


In  due  process  of  law  is  included  the  right 
to  contest  the  charge  and  be  discharged  unless 
it  is  proved.  Greene  v.  Briggs,  I  Curt.  (U.  S.) 
3«- 

1.  Established  Procedure.  —  Zane,  C.  J.,  in 
State  v.  Bates,  14  Utah  293. 

In  Hood  v.  State,  44  Ala.  81,  the  court,  per 
Peters,  J.,  said:  "  Due  course  of  law  in  this 
[constitutional]  sense  means  that  every  person 
who  is  charged  with  an  offense  shall  be 
charged  and  tried  as  required  by  the  laws  of 
the  land,  and  not  otherwise.  And  for  this 
purpose,  in  a  criminal  prosecution,  the  record 
must  show  that  the  accused  is  charged  with 
an  indictable  offense  according  to  the  forms  of 
law,  and  that  his  trial  has  been  conducted  as 
the  practice,  required  by  the  law,  prescribes. 
If  these  requisites,  on  the  face  of  the  record, 
appear  to  be  wanting,  it  is  the  duty  of  the 
court  to  refuse  to  give  judgment  on  motion 
pointing  out  the  deficiencies." 

The  Common  Law.  —  In  State  v.  Doherty,  60 
Me.  504,  Dickerson,  J.,  said  that  due  process 
of  law  or  law  of  the  land,  as  applied  to  pro- 
ceedings in  criminal  cases,  means  the  common 
law  that  had  come  down  to  us  from  our  fore- 
fathers, as  it  existed  and  was  understood  when 
the  constitution  was  framed. 

2.  Change  in  Administration  of  Law.  —  Zane, 
C.  J.,  in  State  v.  Bates,  14  Utah  293. 

A  change  in  the  administration  of  the  crimi- 
nal law  as  applied  to  the  appellate  jurisdiction 
of  a  state  court  of  last  resort  does  not  deprive 
a  person  convicted  of  crime,  and  who  has  ap- 
pealed, of  due  process  of  law,  although  such 
change  takes  place  after  his  appeal  is  taken. 
Thus,  the  constitutional  amendment  of  Mis- 
souri by  which  the  number  of  judges  of  the 
Supreme  Court  was  increased  from  five  to 
seven,  and  one  division  thereof,  consisting  of 
three  judges,  was  given  exclusive  jurisdiction 
of  all  appeals  in  criminal  cases,  did  not  deprive 
an  appellant  in  such  a  case  of  due  process  of 
law,  although  at  the  time  he  took  his  appeal 
the  Supreme  Court  consisted  of  five  judges 
who  sat  together  as  one  body,  and  to  a  major- 
ity of  whom,  a  quorum,  all  appeals  were  sub- 
mitted for  determination.  State  v.  Jackson, 
105  Mo.  196;  State  v.  Bulling,  105  Mo.  204. 

For  a  full  treatment  of  the  rights  of  the  ac- 
cused in  criminal  cases,  see  the  title  Constitu- 
tional Law,  vol.  6,  p.  992. 

3.  Indictment  or  Presentment  Not  Necessary.  — 
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Hurtado  v.  California,  110  U.  S.  516;  Rowan 
v.  State,  30  Wis.  129,  n  Am.  Rep.  559;  Mer- 
rick, J.,  dissenting,  in  Jones  v.  Robbins,  8  Gray 
(Mass.)  329. 

In  Hurtado  v.  California,  no  U.  S.  516, 
Matthews,  J.,  said  that  Lord  Coke,  in  his  In- 
stitutes, did  not  intend  "  to  assert  that  an  in- 
dictment or  presentment  of  a  grand  jury  was 
essential  to  the  idea  of  due  process  of  law  in 
the  prosecution  and  punishment  of  crimes,  but 
was  only  mentioned  as  an  example  and  illus- 
tration of  due  process  of  law  as  it  actually  ex- 
isted in  cases  in  which  it  was  customarily 
used."  The  learned  justice  then  made  sev- 
eral extracts  from  the  work  referred  to,  and 
continued  as  follows:  "  It  is  quite  apparent 
from  these  extracts  that  the  interpretation 
usually  put  upon  Lord  Coke's  statement  is  too 
large,  because  if  an  indictment  or  presentment 
by  a  grand  jury  is  essential  to  due  process  of 
law  in  all  cases  of  imprisonment  for  crime,  it 
applies  not  only  to  felonies  but  to  misdemean- 
ors and  petty  offenses,  and  the  conclusion 
would  be  inevitable  that  informations  as  a 
substitute  for  indictments  would  be  illegal  in 
all  cases." 

The  provision  of  article  i,  §  8,  of  the  Consti- 
tution of  Wisconsin  originally  declared  that 
"  no  person  shall  be  held  to  answer  for  a 
criminal  offense,  unless  on  the  presentment  or 
indictment  of  a  grand  jury."  This  clause  was 
amended  in  1870  so  as  to  read:  "  No  person 
shall  be  held  to  answer  for  a  criminal  offense 
without  due  process  of  law."  In  view  of  the 
fact  that  this  amendment  was  adopted  for  the 
express  purpose  of  doing  away  with  the  neces- 
sity of  a  grand  jury,  it  cannot  be  considered 
that  the  phrase  "  due  process  of  law  "  requires 
such  a  presentment  or  indictment  in  prosecu- 
tions for  a  felony.  Rowan  v.  State,  30  Wis. 
129,  11  Am.  Rep.  559.  See  the  title  Grand 
Juries. 

The  Contrary  Opinion  has,  however,  been  held 
in  some  cases.  Wilson  v.  Baltimore,  etc.,  R. 
Co.,  5  Del.  Ch.  524;  Jones  v.  Robbins,  8  Gray 
(Mass.)  329,  Merrick,  J.,  dissenting. 

Other  Constitutional  Provisions.  —  In  this  con- 
nection it  should  be  borne  in  mind  that  in  the 
constitutions  of  the  United  States  and  of 
many  of  the  states  there  are  express  provisions 
requiring  an  indictment  or  presentment  by  a 
grand  jury  as  the  foundation  of  a  criminal 
prosecution. 
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practical  value  to  notice  that  a  strict  grammatical  construction  of  the  guaran- 
ties of  due  process  of  law  in  the  constitutions  of  many  of  the  states  would  con- 
ine  them  to  operate  only  in  favor  of  persons  accused  of  crime,1  for  the  courts 
liave  never  considered  them  as  so  limited.8 

9.  As  to  Jury  Trial.  —  The  guaranty  of  due  process  of  law  does  not  require 
:hat  all  trials  should  be  before  a  jury.3  Its  effect  is  not  to  give  the  right  of 
|:rial  by  jury  in  cases  in  which  it  did  not  exist  when  the  constitution  was 
idopted,4  but  only  to  perpetuate  such  right  in  all  cases  in  which  it  was  a  part 
;)f  the  usual  course  of  administration  of  justice  through  the  courts  at  such 
:ime.5 


1.  Grammatical  Construction  of  Guaranty.  —  In 

Reynolds  v.  Randall,  12  R.  I.  522,  Durfee,  C. 
If.,  made  a  remark  to  the  effect  set  out  in  the 
!.ext  in  reference  to  the  provision  in  the  Rhode 
\hland  Constitution.  The  remark  would  apply 
jivith  quite  as  much  justice  to  the  provisions  in 

:he  constitutions  of  Alabama,  Arkansas,  Cali- 
fornia, Connecticut,  Delaware,  Louisiana, 
\Michigan,     Minnesota,     New      York,  North 

Dakota,  Pennsylvania,  South  Carolina,  Vcr- 
\mont,  and  Virginia,  and  to  the  Fifth  Amend- 
|ment  of  the  Federal  Constitution. 

2.  Effect  of  Fourteenth  Amendment.  —  Even 
were  the  strict  grammatical  construction 
adopted,  the  provisions  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution  would 
effectually  restrain  state  power  within  its 
present  limits. 

3.  Jury  Trial  Not  Required  —  United  States. — 
Matter  of  Meador,  1  Abb.  (U.  S.)  317;  Walker 
v.  Sauvinet,  92  U.  S.  90;  Hallinger  v.  Davis, 
146  U.  S.  314;  In  re  Sing  Lee,  54  Fed.  Rep. 
334- 

Alabama.  —  Reagh  v.  Spann,  3  Stew.  (Ala.) 
100. 

Mississippi.  —  Fant  v.  Buchanan,  (Miss. 
1895)  17  So.  Rep.  371. 

Nevada.  —  Gibson  v.  Mason,  5  Nev.  283. 

New  Hampshire.  —  Holman  v.  Manning,  65 
N.  H.  228. 

New  York.  —  Matter  of  Curry,  25  Hun  (N. 
Y.)32i. 

North  Carolina.  —  Caldwell  v.  Wilson,  121 
N.  Car.  425. 

Ohio.  —  See  Salt  Creek  Valley  Turnpike  Co. 
v.  Parks,  50  Ohio  St.  568. 

South  Carolina.  —  Zylstra  v.  Charleston, 
1  Bay  (S.  Car.)  382;  White  v.  Kendrick,  1 
Brev.  (S.  Car.)  469. 

Texas.  —  Janes  v.  Reynolds,  2  Tex.  250. 

See  generally  the  title  Jury  and  Jury 
Trial. 

In  Matter  of  Meador,  I  Abb.  (U.  S.)  317,  the 
court,  per  Erskine,  J.,  said:  "  But  neither 
Tdue  process  of  law,  nor  the  law  of  the  land] 
*  *  *  means  that  to  deprive  a  man  of  his 
life,  his  liberty,  or  his  property  by  means  of 
the  law  in  its  regular  administration  through 
courts  of  justice  the  intervention  of  a  jury  is, 
in  all  cases,  necessary.  Take,  for  instance, 
the  case  of  a  person  indicted  for  a  capital  or 
other  offense,  and  who,  on  arraignment,  in- 
stead of  pleading  '  not  guilty  '  to  the  charge, 
elects,  for  reasons  satisfactory  to  himself,  to 
plead  '  guilty;  '  if  the  indictment  be  sufficient 
in  law,  the  court  awards  judgment  against 
him;  and  this  is  judgment  '  by  the  law  of  the 
land,'  and  as  lawful  under  the  constitution  as 
if  he  had  been  tried  and  found  guilty  by  the 
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judgment  of  his  peers.  So  if  a  person  stands 
in  contempt  of  the  court,  the  court  summarily 
punishes  him  by  fine  and  imprisonment,  or 
either,  thus  depriving  him  of  his  property,  or 
liberty,  or  both,  without  a  trial  by  jury. 
*  *  *  So  in  cases  of  demurrer  or  special 
verdict,  or  where  a  person  makes  default  or 
confesses  judgment;  and  so,  too,  in  equity- 
causes,  where  trial  by  jury  is  quite  unusual, 
men  are  deprived  of  their  property.  Other  in- 
stances could  readily  be  given  to  show  that 
the  words  '  by  the  law  of  the  land,'  '  due  pro- 
cess of  law,'  do  not  necessarily  import  a  jury 
trial  as  essential  in  every  case  to  deprive  a 
person  of  his  life,  liberty,  or  property." 

In  Ex  p.  Wall,  107  U.  S.  265,  the  court,  per 
Bradley,  J.,  said:  "  It  is  a  mistaken  idea  that 
due  process  of  law  requires  a  plenary  suit  and 
a  trial  by  jury  in  all  cases  where  property  or 
personal  rights  are  involved.  The  important 
right  of  personal  liberty  is  generally  deter- 
mined by  a  single  judge,  on  a  writ  of  habeas 
corpus,  using  affidavits  or  depositions  for 
proofs  where  facts  are  to  be  established. 
Assessments  for  damages  and  benefits  occa- 
sioned by  public  improvements  are  usually- 
made  by  commissioners  in  a  summary  way. 
Conflicting  claims  of  creditors,  amounting  to 
thousands  of  dollars,  are  often  settled  by  the 
courts  on  affidavits  or  depositions  alone.  And 
the  courts  of  chancery,  bankruptcy,  probate, 
and  admiralty  administer  immense  fields'of 
jurisdiction  without  trial  by  jury.  In  all 
cases,  that  kind  of  procedure  is  due  process  of 
law  which  is  suitable  and  proper  to  the  nature 
of  the  case,  and  sanctioned  by  the  established 
customs  and  usages  of  the  courts."  See  also 
the  remarks  of  Waties,  J.,  in  Zylstra  v. 
Charleston,  1  Bay  (S.  Car.)  382. 

4.  No  Additional  Right  of  Jury  Trial  Conferred. 
—  McAtee,  J.,  in  Light  v.  Canadian  County 
Bank,  2  Okla.  543. 

5.  Existing  Right  Perpetuated.  —  Matter  of 
Curry,  25  Hun  (N.  Y.)  321 ;  Caldwell  v.  Wilson, 
121  N.  Car.  425;  Light  v.  Canadian  County 
Bank,  2  Okla.  543;  Jelly  v.  Dils,  27  W.  Va. 
267.  In  the  case  last  cited  the  court,  per 
Green,  J.,  said:  "  That  would  not  be  regarded 
as  due  process  of  law  which  deprived  a  man 
of  his  life,  liberty,  or  property  without  the 
intervention  of  a  trial  by  jury  in  cases  where 
a  trial  by  jury  had  always  been  recognized  as 
proper,  and  where  it  had  been  established  as 
the  only  proper  protection  for  private  rights  in 
a  particular  character  of  cases." 

In  Gross  v.  Rice,  71  Me.  241,  the  court,  per 
Peters,  J.,  said:  "  Due  process  of  law  re- 
quires that  a  person  shall  not  be  subjected  to 
an  infamous  punishment,  which  would  be  a 
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10.  Administration  of  Law  by  State  Courts.  —  Matters  of  procedure  are 
entirely  within  the  control  of  the  states,1  and  a  regular  proceeding  in  a  state 
court,  acting  within  its  jurisdiction,  and  under  a  valid  state  statute,  is  due 
process  of  law,2  even  though  the  court  err  in  the  administration  of  the  law.3 

2.  Regular  Administration  of  Valid  Laws.  —  A 

person  who  is  imprisoned  for  a  violation  of  a 
state  law  is  not  deprived  of  his  liberty  without 
due  process  of  law,  if  the  law  which  he  vio- 
lated is  valid,  and  the  proceedings  to  enforce 
it  were  suitable  and  proper  to  the  nature  of  the 
case,  and  sanctioned  by  the  established  usages 
of  the  courts.  Holden  v.  Hardy,  (Utah  1896} 
46  Pac.  Rep.  756. 

There  is  no  reason  to  hold  that  there  has 
been  any  want  of  due  process  of  law  where  a 
judgment  for  penalties  has  been  rendered 
against  a  railroad  company  in  an  action  insti- 
tuted and  conducted  to  a  conclusion  under  a 
valid  statute,  the  defendant  being  before  the 
court.  New  York,  etc.,  R.  Co.  v.  New  York, 
165  U.  S.  628. 

A  person  is  not  deprived  of  due  process  of 
law  by  an  adverse  decision  in  the  state  courts 
of  a  matter  entirely  within  their  jurisdiction, 
in  this  case  a  motion  for  a  new  trial  by  a  per- 
son convicted  of  murder.  Davis  v.  Texas,  1391 
U.S.  651. 

Whether  or  not  a  statutory  change  in  the 
rate  of  interest  to  accrue  on  judgments,  as 
applied  to  pre-existing  judgments,  can  be 
regarded  as  a  deprivation  of  property,  an 
adjudication  by  the  state  courts  on  the  rights 
of  the  holder  of  such  judgment  must  be  ad- 
mitted to  be  that  due  process  of  law  required 
by  the  Fourteenth  Amendment  of  the  Federal 
Constitution.  Morley  v.  Lake  Shore,  etc.,  R. 
Co.,  146  U.  S.  162. 

A  person  is  not  deprived  of  his  liberty  with- 
out due  process  of  law,  in  violation  of  the 
Fourteenth  Amendment  of  the  Federal  Consti- 
tution, where  he  has  been  indicted  by  a  grand 
jury  for  an  offense  punishable  by  the  letter  of 
the  acts  on  the  statute  books  of  a  state,  and 
tried  by  a  jury,  with  all  the  forms  which  have 
from  time  immemorial  been  held  to  be  due 
process  of  law,  and  his  case  has  been  heard  in 
the  Supreme  Court  of  his  state,  and  has  been 
rejected  by  the  Supreme  Court  of  the  United 
States,  as  not  involving  any  federal  question. 
Ex  p.  Kinnebrew,  35  Fed.  Rep.  52. 

A  person  is  not  deprived  of  due  process  of 
law,  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  when  he  is 
convicted  of  crime  on  an  indictment  which  he 
claims  is  technically  insufficient,  but  the  state 
courts  have  determined  that  the  indictment 
satisfies  the  requirement  of  the  state  constitu- 
tion that  a  person  accused  of  crime  shall  have 
a  right  to  demand  the  nature  and  cause  of  the 
accusation  against  him.  Caldwell  v.  Texas, 
137  U.  S.  692.  In  this  case  the  court,  per 
Fuller,  C.  J.,  said:  "  No  question  of  repug- 
nancy to  the  Federal  Constitution  can  be  fairly 
said  to  arise  when  the  inquiry  of  the  state 
courts  is  directed  to  the  sufficiency  of  an  in- 
dictment in1  the  ordinary  administration  of 
criminal  law,  and  the  statutes  authorizing  the 
form  of  indictment  pursued  are  not  obviously 
violative  of  the  fundamental  principles  above 
adverted  to." 

3.  Error  in  Administration  of  Law.  —  Arrow- 
smith  v.  Harmoning,  118  U.  S.  194;    In  re 

306  Volume  X. 


confinement  in  the  state  prison,  without  a  trial 
bv  jury  and  sentence  by  court." 

cor  a  full  treatment  of  the  constitutional 
right  of  trial  by  jury,  see  the  title  Constitu- 
tional Law,  vol.  6,  p.  974. 

Contrary  Opinion.  — ■  Only  once  has  the  doc- 
trine  set  out  in  the  text  been  denied.  The 
exception  is  the  case  of  Wammack  v.  Hollo- 
way,  2  Ala.  31,  in  which  Goldthwaite,  J., 
said:  "  The  tenth  section  of  the  Bill  of  Rights 
provides  that  no  one  shall  be  deprived  of  his 
life,  liberty,  or  property,  but  by  due  course  of 
law,  and  the  twenty-eighth  section  ordains 
that  the  right  of  trial  by  jury  shall  remain  in- 
violate. It  is  apparent,  if  the  latter  section 
was  omitted,  then  there  would  be  no  constitu- 
tional prohibition  of  laws  by  which  one  might 
be  deprived  of  life,  liberty,  or  property,  if 
under  the  constitution  such  a  court  was  so 
constituted  as  to  consist  of  one  or  more 
judges;  but  with  that  section  as  it  stands  in- 
corporated in  our  fundamental  law,  no  citizen 
of  the  state  can  be  deprived  of  or  debarred 
from  the  right  of  trial  by  jury,  in  all  cases 
when  it  is  allowed  by  the  common  law." 

Constitutional  Provision  Interpreted.  —  The 
Constitution  of  West  Virginia  provides,  art.  3, 
§  10:  "  No  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of 
law  and  the  judgment  of  his  peers."  In  Jelly 
v.  Dils,  27  W.  Va.  267,  Greene,  J.,  said: 
"  Why  in  our  constitution  the  copulative 
'  and  '  was  used  instead  of  the  disjunctive 
'  or,'  it  is  difficult  to  conceive  unless  it  was  a 
mere  clerical  error.  *  *  *  Our  constitu- 
tional provision  must  then  be  interpreted  to 
mean  the  same  as  the  constitution  of  other 
states;  and  the  word  '  and  '  used  in  it  be  inter- 
preted to  mean  '  or.'  " 

1.  States  May  Regulate  Procedure.  —  In  In  re 
Krug,  79  Fed.  Rep.  308,  the  court,  per  Han- 
ford,  J.,  said:  "  The  manner  in  which  a  de- 
fendant may  be  arraigned  and  accused  by 
state  laws  is  a  matter  entirely  of  state  regula- 
tion. The  Constitution  of  the  United  States 
does  not  attempt  in  any  way  to  say  how  the 
state  shall  regulate  its  procedure  in  enforcing 
its  own  laws.  There  is,  therefore,  no  depriva- 
tion of  liberty  without  due  process  of  law  by  a 
proceeding  that  is  in  conformity  with  the  state 
law,  no  matter  how  the  state  has  seen  fit  to 
legislate  as  to  procedure." 

In  Iowa  Cent.  R.  Co.  v.  Iowa,  160  U.  S. 
389,  the  court,  per  White,  J.,  said:  "  Whether 
the  court  of  last  resort  of  the  state  of  Iowa 
properly  construed  its  own  constitution  and 
laws  in  determining  that  the  summary  process 
under  those  laws  was  applicable  to  the  matter 
which  it  adjudged,  was  purely  the  decision  of 
a  question  of  state  law,  binding  upon  this 
court.  Mere  irregularities  in  the  procedure,  if 
any,  were  matters  solely  for  the  consideration 
of  the  judicial  tribunal  within  the  state  em- 
powered by  the  laws  of  the  state  to  review  and 
correct  errors  committed  by  its  courts.  Such 
errors  affect  merely  matters  of  state  law  and 
practice,  in  no  way  depending  upon  the  Consti- 
tution of  the  United  States." 


Effect  on  the  Exercise 


DUE  PROCESS  OF  LA  IV. 


of  Governmental  Powers. 


11.  Administrative  Process.  —  Administrative  process  which  has  been  re- 
garded as  necessary  in  government,  and  sanctioned  by  long  usage,  is  as  much 
due  process  of  law  as  any  other. ' 

VII.  Effect  on  the  Exercise  of  Various  Governmental  Powers — 1. 
Police  Power.  —  The  Fourteenth  Amendment  of  the  Federal  Constitution  does 
not  impose  any  restraints  upon  the  exercise  of  the  police  power  of  a  state  for 
the  protection  of  the  safety,  health,  or  morals  of  the  community.* 


Converse,  137  U.  S.  624;  Lent  v.  Tillson,  140 
U.  S.  316;  Central  Land  Co.  v.  Laidley,  159 
U.  S.  103:  Backus  v.  Fort  St.  Union  Depot 
Co.,  169  U.  S.  557;  In  re  King,  46  Fed.  Rep. 
9°5- 

In  In  re  Converse,  137  U.  S.  624,  the  court, 
per  Fuller,  C.  J.,  said:  "  The  Fourteenth 
Amendment  *  *  *  was  not  designed  to 
interfere  with  the  power  of  the  state  to  protect 
the  lives,  liberty,  and  property  of  its  citizens, 
nor  with  the  exercise  of  that  power  in  the 
adjudications  of  the  courts  of  a  state  in  admin- 
istering the  process  provided  by  the  law  of  I  he 
state." 

1.  Administrative  Process.  —  Wulzen  v.  San 
Francisco,  101  Cal.  15,  40  Am.  St.  Rep.  17; 
Atty.-Gen.  v.  Jochim,  99  Mich.  358, /V>-  Hooker, 
J.;  Weimer  v.  Bunbury,  30  Mich.  201. 

Due  process  of  law  does  not  always  mean 
judicial  process.  For  instance,  an  individual's 
property  is  often  taken  for  taxes  without  his 
being  first  warned  and  heard,  and  it  is  no- 
where contended  that  such  summary  process 
is  not  due  process  of  law.  Eames  v.  Savage, 
77  Me.  212,  52  Am.  Rep.  751,  per  Emery,  J. 

In  Weimer  v.  Bunbury,  30  Mich.  201,  the 
court,  per  Cooley,  J.,  said:  "  There  is  nothing 
in  these  words,  however,  that  necessarily  im- 
plies that  due  process  of  law  must  be  judicial 
process.  Much  of  the  process  by  means  of 
which  the  government  is  carried  on  and  the 
order  of  society  maintained  is  purely  executive 
or  administrative.  Temporary  deprivations  of 
liberty  or  property  must  often  take  place 
through  the  action  of  ministerial  or  executive 
officers  or  functionaries,  or  even  of  private 
parties,  where  it  has  never  been  supposed  that 
the  common  law  would  afford  redress.  One 
in  whose  presence  a  felony  is  committed  is  in 
duty  bound  to  restrain  the  offender  of  his  lib- 
erty without  waiting  for  the  issue  of  a  magis- 
trate's warrant,  4  Black.  Com.  292,  293;  and 
the  traveler  who  finds  the  public  way  founder- 
ous  crosses  the  adjacent  field  without  fear  of 
legal  consequences.  Holmes  v.  Seely,  19 
Wend.  (N.  Y.)  507;  Campbell  v.  Race,  7  Cush. 
(Mass.)  408,  54  Am.  Dec.  728.  Our  laws  for 
the  exercise  of  the  right  of  eminent  domain 
protect  parties  in  going  upon  private  grounds 
for  the  preliminary  examinations  and  surveys. 
It  may  be  said  that  in  none  of  these  cases  is 
the  deprivation  final  or  permanent,  but  that  is 
immaterial.  The  constitution  is  as  clearly 
violated  when  the  citizen  is  unlawfully  de- 
prived of  his  liberty  or  property  for  a  single- 
hour  as  when  it  is  taken  away  altogether. 
Estrays  were  at  the  common  law  taken  up  and 
disposed  of  without  judicial  proceedings,  1 
Black.  Com.  297;  and  our  statutes  have 
always  made  provisions  under  which,  if  they 
were  complied  with,  the  owner  of  stray  beasts 
might  be  deprived  of  his  ownership  by  ex  parte 
proceedings  not  of  a  judicial  character.  Where 
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an  individual  creates  with  his  property  a  pul - 
lie  or  private  nuisance,  the  common  law  per- 
mits the  citizen  who  suffers  from  it  to  become 
'  his  own  avenger,  or  to  minister  redress  to 
himself,'  3  Black.  Com.  5,  6;  and  he  may  even 
destroy  the  property  if  necessary  to  the  re- 
moval of  the  nuisance.  Rung  v.  Shoneberger, 
2  Watts  (Pa.)  23;  Arundel  v.  M'Culloch,  10 
Mass.  70;  Wetmore  v.  Tracy,  14  Wend.  (N.  Y.) 
250,  3S  Am.  Dec.  525.  The  destruction  by  the 
act  of  the  party  is  as  lawful  as  if  it  had  been 
preceded  by  a  judgment  of  a  competent  court, 
the  only  difference  being  that  the  party,  when 
called  upon  to  justify  the  act,  must  in  the  one 
case  prove  the  facts  warranting  it,  while  in  the 
other  he  would  be  protected  by  the  judgment. 
No  one  probably  would  dispute  the  levy  of 
distress  by  a  private  individual  being  due 
process  of  law  in  the  cases  in  which  the  law 
permits  it.  3  Black.  Com.  6.  It  is  true  that 
the  party  whose  property  has  been  distrained 
may  contest  the  proceedings  by  suit  in  the 
common- law  courts,  but  he  fails  if  they  prove 
to  have  been  regular.  The  military  law 
affords  abundant  illustration  on  this  point. 
The  principles  on  which  it  is  administered 
have  but  little  in  common  with  those  which 
control  judicial  investigations,  and  the  process 
under  which  men  are  restrained  of  their  lib- 
erty under  it  is  sometimes  very  summary  and 
even  arbitrary.  But  this  law  is  just  as  much 
subject  to  the  constitutional  inhibitions  as  is- 
the  code  of  civil  remedies.  See  Ex  p.  Milligan, 
4  Wall.  (U.  S.)  2.  But  the  proceedings  for 
the  levy  and  collection  of  the  public  revenue 
afford  still  better  illustration.  Almost"  uni- 
versally these  are  conducted  without  judicial 
forms,  and  without  the  intervention  of  the 
judicial  authority,  the  few  cases  in  which  stat- 
utes have  required  the  action  of  courts  being 
exceptional.  Where  such  action  is  not  re- 
quired, the  proceedings  are  regarded  as  purely 
administrative,  and  any  hearing  allowed  to 
parties  in  their  progress  has  not  been  in  the 
nature  of  a  trial,  but  as  a  means  of  enlighten- 
ing the  revenue  officers  upon  the  facts  which 
should  govern  their  action.  This  has  been  so 
from  time  immemorial,  and  it  has  never  been 
supposed  that  the  taxpayer  had  a  constitutional 
right  to  resist  the  tax  because  he  had  never 
had  any  judgment  against  him  on  a  judicial 
hearing  to  fix  its  amount." 

2.  Not  a  Restriction  on  Police  Power  —  United 
States.  —  Barbier  v.  Connolly,  113  U.  S.  27; 
Mugler  v.  Kansas,  123  U.  S.  623;  Kidd  v. 
Pearson,  128  U.  S.  1;  Giozza  v.  Tiernan,  14S 
U.  S.  657;  In  re  Rahrer,  140  U.  S.  545. 

Connecticut. — Woodruff  v.  New  York,  etc., 
R.  Co.,  59  Conn.  63. 

New  York.  —  People  v.  King,  no  N.  Y.  418, 
6  Am.  St.  Rep.  389. 

North  Carolina.  —  State  v.  Moore,  104  N. 
Car.  714,  17  Am.  St.  Rep.  696. 
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2.  Taxation.  —  It  is  well  established  that  a  proper  exercise  of  the  taxing 
power  of  a  state  does  not  deprive  a  citizen  of  his  property  without  due  process 
of  law. 1  Hut  the  principles  in  reference  to  notice  and  a  hearing  3  apply  so  far 
as  to  secure  to  the  taxpayer  some  kind  of  notice  3  and  an  opportunity  to  be 
heard  before  the  charge  becomes  finally  fixed  upon  him  or  his  property.4 
The  charge  having  become  fixed,  there  is  no  constitutional  objection  to  sum- 
mary  proceedings  to  enforce  payment.5 


Ohio. — Cincinnati  v.  Steinkamp,  54  Ohio 
St.  284. 

S  uth  Carolina.  — State  v.  Aiken,  42  S.  Car. 

Utah.  —  Eureka  City  v.  Wilson,  15  Utah  53. 

Regulating  the  use  of  property  under  the 
police  power  of  a  state  is  not  a  taking  without 
due  process  of  law.  Jamieson  v.  Indiana  Nat- 
ural Gas,  etc.,  Co.,  128  Ind.  555. 

The  Fourteenth  Amendment  of  the  Federal 
Constitution  does  not  impair  the  police  powers 
of  the  states  when  so  exercised  as  to  restrain 
equally  all  those  affected,  and  when  an  equal 
opportunity  to  be  heard  is  afforded  before  a 
judicial  determination  affecting  personal 
rights  or  rights  of  property  is  made.  Newark, 
etc.,  Horse  Car  R.  Co.  v.  Hunt,  50  N.  J.  L. 
308;  Wurts  v.  Hoagland,  114  U.  S.  606. 

In  this  connection,  Mr.  Chief  Justice  Fuller, 
in  In  re  Rahrer,  140  U.  S.  545,  said:  "  The 
Fourteenth  Amendment,  in  forbidding  a  state 
to  make  or  enforce  any  law  abridging  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  or  to  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  or  to  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws, 
did  not  invest  and  did  not  attempt  to  invest 
Congress  with  power  to  legislate  upon  sub- 
jects which  are  within  the  domain  of  state 
legislation." 

For  a  full  treatment  of  this  subject,  see  the 
title  Police  Power. 

1.  Proper  Exercise  of  the  Taxing  Power  Not 
Bestricted.  —  Astor  v.  New  York,  37  N.  Y. 
Super.  Ct.  539;  Lovenberg  v.  Galveston,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  1024. 

In  Sweet  v.  Hulbert,  51  Barb.  (N.  Y.)  312, 
James,  J.,  said:  "  The  property  of  the  citizen 
cannot  be  taken  from  him  without  his  consent, 
except  by  due  process  of  law,  or  by  eminent 
domain,  or  by  taxation." 

A  better  statement,  however,  is  that  in 
Stewart  v.  Polk  County,  30  Iowa  9,  where  the 
court  said:  "  This  clause  has  no  reference 
whatever  to  the  taxing  power,  and  where 
property  is  taken  in  the  lawful  exercise  of  the 
taxing  power,  it  is  not  taken  '  without  due 
process  of  law.'  " 

For  a  full  treatment  of  this  subject,  see  the 
title  Taxation. 

Taxation  Not  a  Deprivation  of  Property  Within 
Meaning  of  Constitution.  —  The  provisions  of 
the  Ne-u  York  Constitution  that  no  member  of 
the  state  shall  be  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof, 
uniess  by  the  law  of  the  land,  and  that  no 
person  shall  be  deprived  of  property  without 
due  process  of  law,  are  not  limitations  upon 
the  power  of  taxation  vested  in  the  legislature, 
and  the  imposition  of  a  tax,  or  of  an  assess- 
ment as  a  tax,  does  not  deprive  the  citizen  of 
any  rights  or  property  within  the  true  intent 


and  meaning  of  these  provisions.  Astor  v. 
New  York,  37  N.  Y.  Super.  Ct.  539. 

2.  Notice  and  Hearing.  —  See  supra,  this  title. 
Meaning  of  tlie  Term;  Extent  of  Protection 
Afforded  —  What  Notice  Is  Guaranteed;  What 
Hearing  Is  Guaranteed. 

3.  Notice.  —  Santa  Clara  County  v.  Southern 
Pac.  R.  Co.,  18  Fed.  Rep.  385;  Hyland  v. 
Brazil  Block  Coal  Co.,  128  Ind.  335;  Hennessey 
v.  Volkening,  30  Abb.  N.  Cas.  (N.  Y.)  100 
citing  3  Am.  and  Eng.  Enyc.  of  Law  (1st  ed.) 
714. 

In  the  assessment  of  taxes,  if  notice  is  pro- 
vided and  is  of  such  a  character  as  to  inform 
the  taxpayer  that  his  lists  will  be  revised  and 
to  give  him  a  reasonable  opportunity  to  be 
heard,  the  constitutional  requirement  is  met. 
Hyland  v.  Brazil  Block  Coal  Co.,  128  Ind.  335. 

It  is  not  necessary  that  the  taxpayer  should 
have  notice  of  every  step  taken  in  the  assess- 
ment.   State  v.  Whittlesey,  17  Wash.  447. 

4.  Opportunity  to  Be  Heard.  —  Santa  Clara 
County  v.  Southern  Pac.  R.  Co.,  18  Fed.  Rep. 
385;  Hyland  v.  Brazil  Block  Coal  Co.,  128  Ind. 
335;  Hennessey  v.  Volkening,  30  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  100,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  714;  State  v.  Whittle- 
sey, 17  Wash.  447. 

Appropriate  Proceedings.  —  In  Davidson  y. 
New  Orleans,  96  U.  S.  97,  the  court,  per 
Miller,  J.,  said:  "  Whenever,  by  the  laws  of  a 
state  or  by  state  authority,  a  tax,  assessment, 
servitude,  or  other  burden  is  imposed  upon 
property  for  the  public  use,  whether  it  be  for 
the  whole  state  or  of  some  more  limited  por- 
tion of  the  community,  and  those  laws  provide 
for  a  mode  of  confirming  or  contesting  the 
charge  thus  imposed,  in  the  ordinary  courts  of 
justice,  with  such  notice  to  the  person  or  such 
proceeding  in  regard  to  the  property  as  is  ap- 
propriate to  the  nature  of  the  case,  the  judg- 
ment in  such  proceedings  cannot  be  said  to 
deprive  the  owner  of  his  property  without  due 
process  of  law,  however  obnoxious  it  may  be 
to  other  objections." 

Time  of  Hearing.  —  The  requirement  of  due 
process  of  law  is  satisfied  in  tax  proceedings 
where  the  property  owner  has  notice  and  an 
opportunity  to  defend  before  his  title  to  his 
property  is  actually  divested  by  issuance  of  a 
deed  to  another  person.  State  v.  Whittlesey, 
17  Wash.  447. 

5.  Summary  Proceedings. — Murray  v.  Hoboken 
Land,  etc.,  Co.,  18  How.  (U.  S.)  272;  McMillen 
v.  Anderson,  95  U.  S.  37;  Bagley  v.  Castile, 
42  Ark.  77;  C.  N.  Nelson  Lumber  Co.  v.  Mc- 
Kinnon,  61  Minn.  219;  Huber  v.  Reily,  53  Pa. 
St.  112. 

Minnesota  General  Statutes  1894,  §  1567, 
which  provides  for  issuing  distress  warrants 
for  the  collection  of  personal  property  taxes 
without  prior  notice  or  an  opportunity  to  be 
heard,  is  constitutional  and  not  open  to  objec- 
308  Volume  X. 


Governmental  Powers.  DUE  PROCESS  OF  LA  IV— DUE  BILL. 


Definition. 


3.  Eminent  Domain.  —  In  regard  to  the  power  of  eminent  domain,  due  pro- 
cess of  law  requires  that  it  shall  be  exercised  only  in  subordination  to  the 
established  principle  that  private  property  cannot  be  taken  for  public  use 
without  the  consent  of  the  owner,  save  upon  payment  to  him  of  just  compen- 
sation therefor.1 


DUEBILL.  (See  also  the  title  Bills  of  Exchange  and  Promissory 
NOTES,  vol.  4,  pp.  82,  83.) —  The  term  "  duebill  "  has  a  well-defined  meaning, 
both  in  law  and  as  commonly  understood.  It  is  defined  as  an  acknowledg- 
ment in  writing,  not  made  payable  to  order.2 


ion  that  it  is  not  due  process  of  law.  C.  N. 
Nelson  Lumber  Co.  v.  McKinnon,  61  Minn. 
219,  wherein  the  court,  per  Canty,  J.,  said: 
"  This  summary  remedy  of  distress  for  the 
collection  of  taxes  has  always  been  known  to 
the  common  law,  and  is  due  process  of  law." 

The  phrase  "  due  process  of  law  "  does  not 
require  judicial  proceedings  for  the  collection 
of  taxes.    McMillen  v.  Anderson,  95  U.  S.  37. 

Proceedings  Need  Not  Be  Summary.  —  Chapter 
39  of  the  Kansas  Session  Laws  of  1877,  author- 
izing a  county  in  case  of  failure  to  collect  taxes 
by  the  ordinary  process,  that  is  by  sale  by  the 
treasurer,  to  foreclose  the  tax  lien  by  proceed- 
ings in  the  District  Court,  does  not  deprive 
persons  of  their  property  without  due  process 
of  law.  Pritchard  v.  Madren,  24  Kan.  4S6. 
In  this  case  the  court,  per  Brewer,  J.,  said: 
"  Is  there  any  constitutional  requirement  or 
inherent  necessity  compelling  the  collection  of 
taxes  by  the  single  process  of  sale  by  county 
officers?  Clearly  not.  The  method  of  collec- 
tion is  not  prescribed  in  the  constitution,  but 
is  left  to  the  legislative  discretion;  and  be- 
cause one  method  has  hitherto  been  adopted 
is  no  limitation  on  the  power  to  adopt  another. 
There  is  no  inherent  vice  in  collecting  taxes 
by  judicial  proceedings  in  the  courts  instead 
of  by  summary  process  of  sale  by  county 
officials.  The  legislature  may  adopt  either  or 
both.  A  collection  in  either  way  is  by  due 
process  of  law." 

1.  Compensation  for  Property  Taken.  —  Scott  v. 
Toledo,  36  Fed.  Rep.  385.  See  the  title  Emi- 
nent Domain. 

In  State  v.  Glen,  7  Jones  L.  (52  N.  Car.)  321-, 
the  court,  per  Battle,  j.,  said:  "  There  is  no 
such  express  restriction  [that  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation]  of  the  power  of  the  government 
to  be  found  in  our  state  constitution,  but  it 
has  been  generally  supposed  to  exist,  and  it  is 
strongly  intimated  in  the  case  of  the  Raleigh, 
etc.,  R.  Co.  v.  Davis,  2  Dev.  &  B.  L.  (19  N. 
Car.)  460,  that  it  may  be  implied  from  the 
twelfth  section  of  the  Bill  of  Rights,  which  de- 
clares that  '  no  freeman  shall  be  disseized  of 
his  freehold,  or  deprived  of  his  life,  liberty,  or 
property,  but  by  the  law  of  the  land.'  " 

"  No  matter  what  legislative  enactments 
may  be  had,  what  forms  of  procedure,  judicial 
or  otherwise,  may  be  prescribed,  there  is  not 
'  due  process  of  law  '  if  the  plain  purpose  and 
inevitable  result  is  the  spoliation  of  private 
property  for  the  benefit  of  the  public  without 
compensation."  State  v.  Walruff,  26  Fed.  Rep. 
178. 

In  Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  the  court,  per  Harlan,  J.,  said:  "  In 


determining  what  is  due  process  of  law  regard 
must  be  had  to  substance,  not  to  form. 
*  *  *  The  legislature  may  prescribe  a  form 
of  procedure  to  be  observed  in  the  taking  of 
private  property  for  public  use,  but  it  is  not 
due  process  of  law  if  provision  be  not  made 
for  compensation.  Notice  to  the  owner  to  ap- 
pear in  some  judicial  tribunal  and  show  cause 
why  his  property  shall  not  be  taken  for  public 
use  without  compensation  would  be  a  mockery 
of  justice.  Due  process  of  law  as  applied  to 
judicial'  proceedings  instituted  for  the  taking 
of  private  property  for  public  use  means, 
therefore,  such  process  as  recognizes  the  right 
of  the  owner  to  be  compensated  if  his  property 
be  wrested  from  him  and  transferred  to  the 
public.  The  mere  form  of  the  proceeding  in- 
stituted against  the  owner,  even  if  he  be  ad- 
mitted to  defend,  cannot  convert  the  process 
used  into  due  process  of  law,  if  the  necessary 
result  be  to  deprive  him  of  his  property  with- 


out compensation. 


*    In  our  opinion  a 


judgment  of  a  state  court,  even  if  it  be  author- 
ized by  statute,  whereby  private  property  is 
taken  for  the  state  or  under  its  direction  for 
public  use,  without  compensation  made  or 
secured  to  the  owner,  is,  upon  principle  and 
authority,  wanting  in  the  due  process  of  law 
required  by  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  and  the 
affirmance  of  such  judgment  by  the  highest 
court  of  the  state  is  a  denial  by  that  state  of  a 
ri^'ht  secured  to  the  owner  bj  that  instrument." 

Proper  Exercise  of  Power  Is  Due  Process  of  Law. 
—  In  Barr  v.  New  Brunswick,  67  Fed.  Rep. 
402,  the  court,  per  Green,  J.,  said:  "  The  ri^ht 
of  private  property  is  unassailable,  under  the 
constitution,  except  by  due  process  of  law. 
The  exercise  of  the  right  and  power  of  emi- 
nent domain  is  '  due  process  of  law  '  if  the 
established  conditions  of  its  exercise  are  ob- 
served." 

2.  Duebill.  —  Erickson  -•.  Sophy,  10  S.  Dak.  71. 
A  ttu<hiil  is  a  written  acknowledgment  of 
an  indebtedness  to  a  certain  extent.  Burton 
v.  State,  3  Gill  (Md.)  13. 

In  Emerick  v.  Kroh,  14  Pa.  St.  316,  it  is 
said:  "There  is  no  substantial  variance. 
Though  the  cause  of  action  is  called  in  the 
statement  a  promissory  note,  it  is  also  called  a 
duebill,  which  in  the  parlance  of  the  country 
means  a  sealed  acknowledgment  of  debt  and  a 
promise  to  pay  it." 

Negotiability.  —  In  Headly  v.  Van  Ness,  3 
N.  J.  L.  294,  it  was  held  that  a  duebill  payable 
to  one's  creditors  was  not  negotiable. 

Interest  Clause.  —  An  instrument  for  the  pay- 
ment of  money  was  in  the  following  form: 
"  December  20,  18S2.    Due    P.   Balcom  the 
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sum  of  two  hundred  and  fifty  dollars,  value 
received,  with  interest  at  ten  per  cent  per  an- 
num after  four  months  from  date.  George  S. 
l.ee;  M.  J.  Lee,  /Vr  George  S.  Lee."  This  was 
held  to  be  in  legal  effect  a  promissory  note, 
and  ilur  and  payable  at  the  time  of  its  execu- 
tion. Lee  v.  Balcom,  9  Colo.  216.  The  court 
slid:  "  The  common  as  well  as  the  statutory 
signification  of  the  word  due,  when  not  quali- 
fied by  a  time  clause,  is  that  the  money  or 
I  1 1  iperty  in  the  duebill  mentioned  is  due  at  the 
lim  of  executing  the  instrument.  This  is  not 
an  unusual  form  for  such  instruments.  Had 
the  instrument  in  question  consisted  only  of 
the  following  portion  thereof,  viz.:  '  Decem- 
ber 20,  1SS2,  due  P.  Balcom  the  sum  of  two 
hundred  and  fifty  dollars,'  it  would  have  con- 
stituted a  formal  duebill  by  the  law  merchant, 
and  in  legal  effect  a  negotiable  promissory 
note  under  the  provisions  of  the  statute.  In 
such  case,  also,  it  would  be  held  that  the  sum 
of  money  mentioned  would  have  been  due  at 
the  date  of  its  execution.  It  is  clear,  there- 
fore, that  the  addition  of  the  interest  clause 
(an  unusual  appendage  to  this  class  of  paper) 
has  created  the  uncertainty  as  to  the  time  of 
maturity.  We  are  of  opinion  that  the  proper 
rule  of  construction  applicable  to  the  case  is  to 
give  the  word  due  its  ordinary  legal  meaning, 
and  to  make  the  concluding  clause  of  the 
note,  '  after  four  months  from  date,'  refer  to 
the  next  antecedent  subject,  viz.,  '  with  inter- 
est at  ten  per  cent,  per  annum,'  making  the 
interest  and  not  the  principal  payable  '  after 
four  months  from  date.' 

Larceny.  —  A  statute  provided  that  "any 
•order,  bill  of  exchange,  bond,  promissory 
-note,  or  other  obligation  "  should  be  the  sub- 
ject of  larceny.  It  was  held  that  a  duebill 
was  an  obligation  within  the  statute.  The 
court  said:  "  The  dtieblll  charged  to  have 
been  stolen  is  not  specified  with  as  much  pre- 
cision and  fulness  as  it  should  have  been.  We 
must  take  it  to  be  simply  a  duebill,  and  there- 


fore it  does  not  come  within  the  meaning  of 
the  words,  '  any  order,  bill  of  exchange,  bond, 
promissory  note;  '  but  we  think  it  is  embraced 
by  the  other  words,  '  or  other  obligation.' 
The  yvord  '  obligation,'  in  its  most  technical 
meaning,  implies  ex  vi  termini  a  sealed  instru- 
ment, but  it  certainly  has  also  a  very  broad 
and  comprehensive  legal  signification,  and 
embraces  all  instruments  of  writing,  however 
informal,  whereby  one  party  contracts  with 
another  for  the  payment  of  money,  or  for  the 
delivery  of  specific  articles,  whether  the  same 
be  under  seal  or  not.  The  words  '  or  other 
obligation  '  are  used  in  a  remedial  and  com- 
prehensive sense,  as  appears  from  the  purpose 
of  the  statute  and  the  enumeration  of  the  sev- 
eral classes  of  obligations  made  the  subject  of 
larceny  by  it;  they  imply  like  or  similar  obli- 
gations, some  under  seal  and  others  not.  A 
duebill  is  evidence  of  an  obligation  to  pay 
money.  The  maker  by  it  acknowledges  the 
indebtedness,  and  the  law  implies  and  raises 
the  obligation  to  pay  it.  Hence  it  is  the  sub- 
ject of  larceny,  as  prescribed  by  the  statute." 
State  v.  Campbell,  103  N.  Car.  344.  See  gen- 
erally the  title  Larceny. 

Married  Women.  —  A  statute  provided  that  a 
married  woman  might  be  sued  jointly  with 
her  husband  "  on  any  note,  bill  of  exchange, 
single  bill,  bond,  contract,  or  agreement, 
which  she  may  have  executed  jointly  with  her 
husband."  It  was  held  that  the  joint  duebill 
of  husband  and  wife  was  within  the  terms  of 
the  statute.  The  court  said :  "And  so  in  refer- 
ence to  the  duebill  declared  on  in  the  third 
count.  The  instrument  there  described  may 
not  be  a  formal  negotiable  promissory  note, 
containing  terms  of  express  promise  to  pay, 
nor  does  the  statute,  by  its  terms,  require  such 
to  bind  the  parties;  but  any  note  the  legal  im- 
port of  which  is  a  promise  or  obligation  to  pay, 
is  sufficient  to  gratify  the  terms  of  the  stat- 
ute." Wilderman  v.  Rogers,  66  Md.  129. 
See  generally  the  title  Husband  and  Wife. 
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I.  Definition  and  Nature,  311. 

H  Challenging  to  Fight,  312. 

1.  ///  General,  312. 

2.  What  Constitutes  a  Challenge,  313, 

3.  Place  of  Duel  Immaterial,  313. 

III.  Seconds  and  Other  Abettors,  314. 

1.  Their  Criminal  Liability,  314. 

2.  As  Witnesses,  314. 

IV.  Punishment,  315. 

1.  ///  General,  315. 

2.  Disqualification  to  Hold  Office,  315. 

cross-references. 

In  reference  to  the  indictment  and  other  matters  of  Procedure,  see  the  title  DUEL- 
LING, 7  Encyc.  of  Pleading  and  Practice,  p.  232. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
titles  AFFRAY,  vol.  1,  p.  915;  AIDER  AND  ABETTOR,  vol.  2,  p.  29, 
and  references  there  given;  ATTEMPTS  TO  COMMIT  CRIME,  vol.  3, 
p.  250;  PRIZE  FIGHTS, 


I.  Definition  and  Nature.  ■ —  Duelling  is  the  fighting  of  two  persons,  one 
against  the  other,  at  an  appointed  time  and  place,  upon  a  precedent  quarrel.1 

Deadly  Weapons.  —  The  fighting  is  usually  with  deadly  weapons,  but  it  is  said 
to  be  a  question  whether  or  not  the  use  of  deadly  weapons  is  absolutely 
essential  to  a  duel ;  the  fighting,  however,  must  at  least  be  on  such  mutual 
agreement  as  permits  one  combatant  to  take  the  life  of  the  other.2 

Common  Law. —  Duelling  is  an  offense  at  common  law.3 

statutes.  —  And  in  most  or  all  of  the  states  statutes  have  been  enacted 
defini  ig  the  offense  and  prescribing  penalties  therefor.4 

When  Offense  Complete.  —  The  offense  is  complete,  both  at  common  law  and 
under  the  statutes,  although  it  does  not  result  in  any  fatality.5 

if  Either  Party  Is  Killed,  the  survivor  is  guilty  of  murder,6  and  it  is  immaterial 


1.  Bouvier's  Law  Diet.  Any  agreement  to 
fight  with  loaded  pistols,  and  actual  fighting 
in  pursuance  thereof,  constitutes  a  duel  under 
the  South  Carolina  act.  And  it  does  not  de- 
pend upon  the  time  when  the  agreement  was 
made,  but  upon  the  fact  of  the  agreement. 
The  circumstances  attending  a  fighting  with 
pistols,  and  the  intention  of  the  parties,  are 
questions  of  fact  to  be  left  to  the  jury.  Her- 
riott  v.  State,  I  McMull.  L.  (S.  Car.)  126. 

2.  2  Bish.  New  Crim.  Law,  §  313,  2. 

3.  4  Black.  Com.  145;  Com.  v.  Lambert,  9 
Leigh  (Va.)  603. 

4.  In  general,  the  statutes  defining  duelling 
have  been  affirmatory  of  the  common  law.  In 
some  cases,  however,  the  meaning  of  the  term 
has  been  extended,  while  in  others  it  has  been 
restricted.    See  the  various  local  statutes. 

The  Kentucky  Act  to  punish  duelling  is  not 


3" 


limited  to  duels  between  citizens  of  the  state. 
Moody  v.  Com..  4  Mete.  (Ky.)  1. 

Under  the  South  Carolina  Act  of  1 812  to  pre- 
vent duelling  there  are  enumerated  four 
distinct  offenses:  1.  To  fight  a  duel.  2.  To 
send,  give,  or  accept  a  challenge.  3.  To  cause 
a  challenge  to  be  sent,  given,  or  accepted. 
4.  To  bear  such  challenge  as  a  second,  or  to 
be  in  any  way  concerned  in  any  duel  fought 
or  to  be  fought.  State  v.  Cunningham,  2 
Spears  L.  (S.  Car.)  246. 

5.  Com.  v.  Lambert,  9  Leigh  (Va.)  603. 

The  offense  of  duelling  consists  in  the  invi- 
tation to  fight,  and  the  misdemeanor  is  com- 
plete by  the  delivery  of  the  challenge.  State 
v.  Taylor,  3  Brev.  (S.  Car.)  243. 

6.  Killing  in  Duel  Murder.  —  Fost.  Crown 
Law  296;  4  Black.  Com.  185,  199;  1  East  P.  C. 
242;  Mawgridge's  Case,  17  How.  St.  Tr.  57; 
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in  such  case  that  one  party  kills  the  other  in  a  duel  fought  under  provocation 
of  charges,  however  grievous,  against  his  character  and  conduct,1  or  that  the 
challenge  was  sent  by  the  party  killed.2 

H  Challenging  to  Fight  —  1.  In  General.  —  It  is  a  very  high  offense  at 
common  law  to  challenge  another,  either  by  word  or  by  letter,  to  fight  a  duel,, 
or  to  be  the  bearer  of  such  a  challenge,  or  even  barely  to  endeavor  to  provoke: 
another  to  send  a  challenge  or  to  fight.3  Sending,  bearing,  and  accepting  a 
challenge  are  also  criminal  offenses  under  the  several  state  statutes  against 
duelling.  *    The  fact  that  a  challenge  was  not  accepted,  or  that  no  duel  ensued, 


Reg.  v.  Young,  8  C.  &  P.  644,  34  E.  C.  L.  564. 
See  the  state  statutes. 

By  the  common  law,  independently  of  any 
act  of  assembly,  it  is  murder  for  one  man  to 
kill  another  in  a  duel.  Smith  v.  State,  1  Yerg. 
(Tenn.)  228. 

Whoever  takes  the  life  of  another  in  a  duel 
voluntarily  engaged  in,  whether  he  gave  or 
received  the  challenge,  and  under  whatever 
circumstances  of  provocation,  is  deemed  in 
law  guilty  of  murder,  unless  the  duel  was 
fought  under  such  circumstances  immediately 
following  the  provocation  that  it  might  be  con- 
sidered a  homicide  in  heat  of  blood,  upon  a 
sudden  falling  out  between  the  parties,  which 
might  reduce  the  offense  to  manslaughter. 
Per  Thacher,  J.,  in  Com.  v.  Hooper,  Thach. 
Cr.  Cas.  (Mass.)  400. 

1.  Rex  v.  Rice,  3  East  581. 

2.  Killing  by  Party  Challenged  Is  Murder.  — 
Where  A  challenged  B,  and  B  accepted  the 
challenge  and  killed  A  in  the  duel,  it  was  held 
that  both  B  and  his  second  were  guilty  of 
murder.  Rex  v.  Tavernor,  1  Rolle  360,  3 
Bulstr.  171,  1  Hale  P.  C.  452. 

"  Where  two  persons  deliberately  agree  to 
fight,  and  meet  for  that  purpose,  and  one  is 
killed,  the  other  cannot  help  himself  by  alleg- 
ing that  he  was  first  stricken  by  the  deceased, 
or  that  he  had  often  declined  to  meet  him  and 
was  urged  by  importunity,  or  that  he  meant 
not  to  kill,  but  only  to  disarm,  his  adversary." 
1  East  P.  C.  242. 

3.  1  Hawk.  P.  C,  c.  63,  §  19;  1  Russ.  on 
Crimes  413;  Brown  v.  Com.,  2  Va.  Cas.  516. 

Inciting  to  Fight  Duel.  —  An  endeavor  to  pro- 
voke another  to  send  a  challenge  to  fight  a 
duel  is  in  itself  an  indictable  offense,  particu- 
larly where  such  provocation  was  given  by  a 
writing  containing  libelous  matter,  and  was 
alleged  in  the  prefatory  part  of  the  indictment 
to  have  been  done  with  intent  to  do  the  party 
bodily  harm,  and  to  break  the  king's  peace, 
the  sending  such  letter  being  an  act  done 
towards  procuring  the  commission  of  the  mis- 
demeanor meant  to  be  accomplished.  Rex  v. 
Philipps,  6  East  464,  2  Smith  550. 

The  bare  incitement  to  fight  a  duel,  though 
under  the  greatest  provocation,  is  in  itself  a 
very  high  misdemeanor,  though  no  conse- 
quence ensues  thereon  against  the  peace.  Rex 
v.  Rice,  3  East  581. 

The  posting  of  a  letter  with  intent  to  pro- 
voke a  challenge  is  indictable,  and  it  is  imma- 
terial that  the  letter  was  never  received.  Rex 
v.  Williams,  2  Campb.  506. 

4.  See  the  statutes. 

The  principal  who  sends  a  challenge  or 
fights  a  duel  is  embraced  in  the  South  Carolina 
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Act  of  1812  against  sending  a  challenge.  State 
v.  Dupont,  2  McCord  L.  (S.  Car.)  334. 

Sending  a  challenge,  writing  a  letter  to  pro- 
voke a  challenge,  etc.,  are  indictable  on  the 
ground  that  such  acts  tend  to  excite  a  breach 
of  the  peace,  2  Bish.  New  Crim.  Law,  §  312, 
2;  4  Black.  Com.  150;  Com.  v.  Lambert,  9. 
Leigh  (Va.)  603;  and  also  because  such  acts 
are  in  the  nature  of  an  attempt  or  of  a  con- 
spiracy, 2  Bish.  New  Crim.  Law,  §  312,  3. 

Early  Statutes.  —  The  mere  giving  a  challenge- 
to  fight  a  duel  was  not  punishable  in  Ala- 
bama, after  the  passage  of  the  Act  of  1819, 
unless  a  combat  ensued.  Smith  v.  State,  r 
Stew.  (Ala.)  506. 

An  indictment  for  sending  a  written  chal- 
lenge to  fight  a  duel  would  not  lie  under  the 
Vermont  Act  of  1797  for  the  punishment  of 
certain  inferior  crimes  and  misdemeanors. 
State  v.  S.  S.,  1  Tyler  (Vt.)  180. 

Carrying  Challenge  —  Scienter.  —  Upon  the 
trial  of  an  indictment  for  unlawfully  carrying 
a  challenge,  it  must  be  proved  that  the  defend- 
ant knew  it  to  be  a  challenge.  U.  S.  v.  Shackel- 
ford, 3  Cranch  (C.  C.)  178. 

As  to  What  Amounts  to  an  Acceptance  of  a 
challenge,  see  Heffren  v.  Com.,  4  Mete.  (Ky.)  5. 

Evidence.  —  The  declarations  of  the  second: 
were  held  admissible  against  the  principal  on. 
the  trial  of  the  latter  for  sending  a  challenge.. 
State  v.  Dupont,  2  McCord  L.  (S.  Car.)  334. 

So  also  the  confessions  and  statements  of 
the  principal,  tending  to  establish  his  guilt, 
made  in  the  absence  of  the  second,  were  ad- 
mitted against  the  second  indicted  for  carrying- 
the  challenge.  But  in  such  case  evidence  of  a. 
custom  for  a  second  to  deliver  a  challenge,  and 
that  the  defendant  was  a  friend  to  the  principal 
in  a  previous  difficulty  with  another  person,  was 
held  inadmissible.  Com.  v.  Boott,  Thach.  Cr. 
Cas.  (Mass.)  390. 

So  also  the  testimony  of  a  witness  as  to  the 
rules  of  the  code  duello  in  relation  to  sending 
and  accepting  challenges  was  held  inadmissi- 
ble on  the  trial  of  an  indictment  for  sending  a 
challenge.    Moody  v.  Com.,  4  Mete.  (Ky.)  1. 

Proof  of  Challenge.  —  In  the  trial  of  an  indict- 
ment for  sending  a  challenge  to  a  duel,  it  was- 
held  to  be  sufficient  for  the  government  to- 
prove  that  a  written  challenge  had  been  sent, 
without  producing  the  challenge.  In  such 
case  the  government  is  not  to  be  presumed  to 
have  the  original  challenge  in  its  possession. 
Com.  v.  Hooper,  Thach.  Cr.  Cas.  (Mass.)  400. 

As  to  when  the  printed  copies  of  letters  be- 
tween the  principals  and  the  seconds  may  be 
proved  by  the  state,  instead  of  the  originals 
being  produced,  see  Moody  v.  Com.,  4  Metc 
(Ky.)  1. 
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is  immaterial  in  determining  the  guilt  of  a  person  sending  or  carrying  such 
challenge.1 

2.  What  Constitutes  a  Challenge.  —  The  challenge  may  be  either  oral  or  in 
writing,*  and  no  particular  form  of  words  is  necessary.3  Whether  the  language 
used  amounts  to  a  challenge  or  not  is  a  question  to  be  determined  by  the  jury 
upon  a  consideration  of  all  the  facts  in  the  case.4  Where  it  does  not  appear 
from  the  face  of  a  letter  alleged  to  constitute  a  challenge  whether  it  was  so 
intended  or  not,  parol  evidence  is  admissible  to  show  the  intention  and  under- 
standing of  the  parties.5 

3.  Place  of  Duel  Immaterial.  —  Sending  or  carrying  a  challenge  being  in  itself 
a  substantive  offense,  it  is  immaterial  as  to  its  indictability  that  the  duel  was 
to  be  fought  out  of  the  state,6  but  the  offense  of  sending  the  challenge  must 


1.  Fact  of  No  Duel  Immaterial.  —  In  an  early 
English  case  (1615),  two  defendants,  one  of 
whom  wrote  and  sent  a  challenge,  which  was 
declined,  the  other  of  whom  carried  and  deliv- 
ered said  challenge,  were  convicted  of  a  mis- 
demeanor in  the  Star  Chamber.  It  was  said 
in  the  decree  of  the  Chamber  against  duels: 
"  By  the  ancient  law  of  the  land,  all  incep- 
tions, preparations,  and  combinations  to  exe- 
cute unlawful  acts,  though  they  never  be 
performed,  *  *  *  are  punishable  as  misde- 
meanors and  contempts."  Case  of  Duels,  2 
How.  St.  Tr.  1033. 

2.  2  Bish.  New  Crim.  Law,  §  314. 

Verbal  Challenge.  —  In  Indiana  the  giving  of 
a  verbal  challenge  to  fight  a  duel  was  held  to 
be  an  indictable  offense.  State  v.  Perkins,  6 
Blackf.  (Ind.)  20. 

A  challenge  to  fight  a  duel  under  the  South 
Carolina  Act  of  1812  may  be  given  verbally, 
and  whether  the  words  used  amount  to  a  seri- 
ous challenge  to  fight,  or  are  the  mere  ebulli- 
tion of  passion,  is  a  question  for  the  jury. 
State  v.  Strickland,  2  Nott  &  M.  (S.  Car.)  181. 

3.  No  Particular  Form  of  Words  Necessary.  —  2 
Bish.  New  Crim.  Law.g  314;  Ivey  v.  State,  12 
Ala.  277. 

"  We  believe  among  duellists  there  are  no 
set  phrases  used,  in  order  to  constitute  a  chal- 
lenge. It  frequently  happens  that  the  note  or 
letter  which  is  considered  the  challenge  *  *  * 
is  respectful  and  polite  in  its  terms,  merely 
requesting  an  interview,  and  that  such  satis- 
faction should  be  given  as  is  due  from  one 
gentleman  to  another,  with  a  reference  to  a 
friend  to  make  the  arrangements  for  the  meet- 
ing." Per  Underwood,  J.,  in  Com.  v.  Hart,  6 
J.J.  Marsh.  (Ky.)  119. 

The  offense  of  giving  or  sending  a  challenge 
may  consist  "  not  only  of  words  or  writings, 
but  of  acts;  and  of  various  acts  altogether 
forming  the  offense  described,  of  giving  or 
sending  a  challenge.  The  words,  writings,  or 
acts  are  in  themselves  no  offense,  but  only  evi- 
dences or  proofs  of  one,  and  the  offense  may 
exist  without  words  spoken  or  written." 
Parker,  J.,  in  Brown  v.  Com.,  2  Va.  Cas.  516. 

Words  Held  Not  to  Import  Challenge.  —  A  let- 
ter was  in  these  words:  "  You  are  a  scoun- 
drel, and  defrauded  the  king  of  his  duty. 
I  will  prick  you  to  the  heart,  and  call  you  to  an 
account."  This  was  held  not  to  import  a  chal- 
lenge, but  was  sufficient  to  sustain  an  infor- 
mation for  libel.    Rex  v.  Pownell,  W.  Kel.  58. 

A  letter  containing  the  following  expres- 
sions: "  It  appears  that  a  nife  is  your  faveritc 


of  setling  fuses,  and  if  so  bea  the  case  you  can 
consider  that  it  will  sute  me  you  are  a  Cowerd 
and  darsent  to  except  of  the  offer,  i  want  the 
same  chanse  of  sharpening  mi  nife  you  can 
set  your  day  and  I  will  be  on  hans  *  *  * 
com  uplike  a  man  chouse  your  man  an  I  will 
chuse  mine  this  thing  must  be  setteld,"  was 
held  not  to  be  a  challenge,  but  rather  an  invi- 
tation to  one.  Aulger  v.  People,  34  111. 
4S6. 

A  challenge  is  a  requisition,  demand,  or  re- 
quest to  fight  with  deadly  weapons;  an  ex- 
pression of  a  readiness  to  accept  a  challenge 
does  not  amount  to  a  challenge,  though  it  may 
be  a  misdemeanor  at  common  law.  Thus 
where  A  said  to  B:  "  I  am  told  you  carry 
weapons  for  me,  I  will  fight  you  a  duel  with 
a  pistol  or  a  rifle,  from  one  step  to  a  hundred 
yards,"  it  was  held  that  the  words  did  not 
necessarily  import  a  challenge.  Com.  v. 
Tibbs,  1  Dana  (Ky.)  524. 

4.  Com.  v.  Hart,  6  J.  J.  Marsh.  (Ky.)  119. 
Whether   a    challenge    was   intended,  or 

whether  the  words  used  were  the  mere  effusion 
of  passion  or  folly,  or  the  idle  boast  of  a  brag- 
gart, not  intended  at  the  time  to  lead  to  any 
result  or  to  be  understood  by  the  other  party 
as  a  challenge  to  fight  a  duel,  are  questions 
which  the  jury  must  determine.  Ivey  v. 
State,  12  Ala.  277.  < 

5.  Oral  Evidence  Admissible  to  Show  Intention. 
—  Com.  v.  Pope,  3  Dana  (Ky.)  418. 

The  note  sent  by  one  party  to  the  other  and 
parol  testimony  in  explanation  thereof  are 
admissible  in  evidence.  Com.  v.  Hart,  6  J.  J. 
Marsh.  (Ky.)  119. 

Where  A,  in  a  letter  to  B,  used  expressions 
supposed  to  amount  to  a  challenge  to  fight  a 
duel,  and  by  a  postscript  referred  B  to  C,  the 
bearer  of  the  letter,  if  any  further  arrange- 
ments were  necessary,  it  was  held  on  an  indict- 
ment against  A  that  B  might  give  testimony 
of  the  conversation  between  C  and  himself. 
State  v.  Taylor,  3  firev.  (S.  Car.)  243. 

6.  Place  of  Duel  Immaterial.  —  Ivey  v.  State, 
12  Ala.  276;  Com.  v.  Boott,  Thach.  Cr.  Cas. 
(Mass.)  390:  State  v.  Taylor,  3  Brev.  (S.  Car.) 
243,  1  Treadw.  (S.  Car.)  107. 

In  North  Carolina  it  was  held  that  a  chal- 
lenge to  fight  a  duel  out  of  the  state  was 
indictable,  since  its  tendency  is  to  rouse  the 
passions  and  produce  an  immediate  breach  of 
the  peace.  State  v.  Farrier,  1  Hawks  (8  N. 
Car.)  487. 

Upon  the  trial  of  an  indictment  under  the 
Massachusetts  Act  of  1804,  c.  123,  for  sending  a 
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have  been  committed  within  the  state.1 

IH  Seconds  and  Other  Abettors —  1.  Their  Criminal  Liability.  — All  per- 

sons  who  by  their  countenance  and  encouragement  aid  and  assist  the  principals 
in  a  duel,  whether  as  seconds  or  in  any  other  capacity,  are  themselves  guilty 
of  the  offense  of  duelling,  both  at  common  law  and  under  the  statutes.2  Thus 
w  here  two  persons  engage  in  a  duel  and  one  is  killed,  not  only  the  person  who 
does  the  killing,  but  all  other  persons  who  are  present  encouraging  and  pro- 
moting that  death,  are  guilty  of  murder.3 

2.  As  Witnesses.  —  The  statutes  in  some  cases  provide  that  a  second  or  any 
other  person  who  may  have  been  in  any  way  engaged  or  concerned  in  a  duel 
may  be  required  to  testify  on  the  trial  of  another  person  for  the  same  offense, 
provided  that  his  testimony  shall  in  no  way  be  afterwards  used  in  a  prosecu- 
tion against  himself.'4  The  constitutionality  of  such  statutes  would  probably 
be  upheld  where  they  secure  to  the  witness  a  complete  indemnity  from  the 
incriminating  effect  of  his  testimony,  but  an  act  failing  to  secure  such  indem- 
nity is  in  conflict  with  the  constitutional  provision  that  no  person  can  be 


challenge  to  a  duel  fought  in  Rhode  Island, 
proof  of  an  averment  that  the  duel  was  not 
fought  in  the  commonwealth  was  held  to  be 
unnecessary.  Com.  v.  Hooper,  Thach.  Cr. 
Cas.  (Mass.)  400. 

1.  On  an  indictment  for  bearing  a  challenge 
it  must  appear  from  the  evidence  that  the 
offense  was  committed  within  the  state  or 
within  the  jurisdiction  of  the  court.  Gordon 
v.  State,  4  Mo.  375.  See  also  State  v.  Cun- 
ningham, 2  Spears  L.  (S.  Car.)  246. 

2.  Seconds,  etc.,  Liable  Criminally.  —  2  Bish. 
New  Crim.  Law,  §  311,  2.  See  the  local  stat- 
utes. 

Under  the  South  Carolina  Act  of  1812  all  who 
counsel  one  to  fight  a  duel,  as  well  as  the 
seconds  who  are  engaged,  are  made  liable  to 
the  penalties.  State  v.  Edwards,  2  Nott  &  M. 
(S.  Car.)  13,  10  Am.  Dec.  557. 

Surgeon.  —  Under  the  principles  of  the  com- 
mon law  and  the  statutes  against  duelling,  it 
seems  that  the  surgeon  of  a  party  to  a  duel 
would  be  regarded  in  law  as  being  concerned 
in  or  as  aiding  and  abetting  the  duel.  Cullen 
v.  Com.,  24  Gratt.  (Va.)  624;  Virginia  Code 
1887,  §  3694. 

The  Gravamen  of  the  Offense  of  Consenting  to 
Act  as  a  Second  in  a  duel,  under  the  Georgia 
Code,  §  4517,  is  the  consent.  If  it  was  given 
in  the  state,  it  is  immaterial  where  the  duel 
was  fought.    Harris  v.  State,  58  Ga.  332. 

3.  Seconds,  etc.,  Guilty  of  Murder  Where  Duel 
Results  Fatally. —  1  Hale  P.  C.  452;  Rex  v. 
Taverner,  1  Rolle  360,  3  Bulstr.  171 ;  Reg.  v. 
Barronet,  Dears.  51;  Rex  v.  Rice,  3  East  581. 
See  the  local  statutes. 

The  second  of  the  slayer,  being  an  accessory 
before  the  fact,  and  a  principal  present  when 
the  murder  was  committed,  aiding  and  abet- 
ting, is  equally  guilty  of  murder  with  the 
slayer,  and  subject  to  suffer  death.  Smith 
State,  1  Yerg.  (Tenn.)  228,  citing  1  Hawk.  P. 
C,  c.  1,  §  21. 

Where  two  persons  go  out  to  fight  a  deliber- 
ate duel,  and  death  ensues,  all  persons  who 
are  present,  encouraging  and  promoting  that 
death,  will  be  guilty  of  murder,  and  the  per- 
son who  acted  as  the  second  of  the  deceased 
person  in  such  a  duel  may  be  convicted  of 
murder,  on  an  indictment  charging  him  with 
being  present,  aiding  and  abetting  the  person 
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by  whose  act  the  death  of  his  principal  was 
occasioned.  Reg.  v.  Cuddy,  I  C.  &  K.  210,  47 
E.  C.  L.  210. 

Where,  upon  a  previous  arrangement,  and 
after  there  has  been  time  for  the  blood  to  cool, 
two  persons  meet  with  deadly  weapons,  and 
one  of  them  is  killed,  the  party  who  occasions 
the  death  is  guilty  of  murder,  and  the  seconds 
also  are  equally  guilty;  and  with  respect  to 
others  shown  to  be  present,  the  question  is, 
Did  they  give  their  aid  and  assistance  by  their 
countenance  and  encouragement  of  the  princi- 
pals in  the  contest?  Mere  presence  will  not  be 
sufficient;  but  if  they  sustain  the  principals, 
either  by  advice  or  assistance,  or  go  to  the 
ground  for  the  purpose  of  encouraging  and 
forwarding  the  unlawful  conflict,  although  they 
do  not  say  or  do  anything,  yet  if  they  are  pres- 
ent, assisting  and  encouraging  by  their  pres- 
ence at  the  moment  when  the  fatal  shot  is 
fired,  they  are,  in  law,  guilty  of  the  crime  of 
murder.  The  purpose  of  being  present  is  a 
question  for  the  jury.  Reg.  v.  Young,  8  C.  & 
P.  644,  34  E.  C.  L.  564. 

Ignorance  of  Law  Immaterial.  —  Where  two 
prisoners  were  committed  on  the  charge  of 
wilful  murder,  having  on  their  own  confession 
acted  as  seconds  in  a  duel  resulting  in  the 
death  of  one  of  the  principals,  it  was  held  that 
the  circumstances  that  the  duel  was  a  fair  one, 
and  that  the  prisoners  and  other  persons  con- 
cerned in  the  duel  were  foreigners  and  igno- 
rant of  the  fact  that  by  the  law  of  England 
killing  an  adversary  in  a  fair  duel  was  mur- 
der, formed  no  ground  for  admitting  the 
accused  to  bail.    Reg.  v.  Barronet,  Dears.  51. 

4.  See  the  state  statutes. 

Whether  Answer  Would  Incriminate,  Question 
for  Witness.  —  On  a  trial  for  sending  and  ac- 
cepting a  challenge,  and  fighting  a  duel,  a 
witness,  and  not  the  court,  has  the  right  to 
judge  whether  the  tendency  of  a  question  put 
to  him  will  be  to  incriminate  him  or  not.  The 
court  will  always  so  instruct  the  witness  as  to 
enable  him,  if  he  possesses  any  understand- 
ing, to  determine  whether  he  may  be  jeopard- 
ized by  his  answer;  and  if  the  answer  may 
form  one  link  in  a  chain  of  testimony  against 
him,  he  is  not  bound  to  answer.  State  v.  Ed- 
wards, 2  Nott  &  M.  (S.  Car.)  13,  10  Am.  Dec. 
557.    See  generally  the  title  Witnesses. 

Volume  X. 


Punishment. 


D UELLING  —  DUL  V. 


Definition. 


required  to  give  evidence  against  himself  in  a  criminal  prosecution,  and  is 
therefore  void.1 

IV.  Punishment — ■  1.  In  General.  —  Duelling,  like  other  crimes  and  misde- 
meanors, is  punishable  by  fine  or  imprisonment  or  both.  Where  it  results  in 
death,  the  guilty  parties  are  liable  to  the  punishment  prescribed  by  law  for 
homicide.2 

2.  Disqualification  to  Hold  Office. —  It  is  a  common  provision  in  the  constitu- 
tions or  statutes  of  the  several  states  that  any  person  engaging  in  a  duel  as 
principal  or  otherwise,  or  who  shall  send  or  accept  a  challenge,  or  knowingly 
be  the  bearer  of  a  challenge,  or  shall  in  any  other  way  be  an  aider  and  abettor 
in  a  duel,  shall  be  incapable  of  holding  or  being  elected  to  any  post  or  office 
of  trust,  honor,  or  emolument  under  the  state.3 


DULY.  (See  also  the  title  Acknowledgments,  vol.  i,  p.  540.)  —  "  Duly  " 
means  in  a  due,  fit,  or  becoming  manner;  properly;  regularly;4  in  legal 

of  this  constitution,  fight  a  duel,  or  knowingly 
be  the  bearer  of  a  challenge  to  fight  a  duel,  or 
send  or  accept  a  challenge  for  that  purpose,  or 
be  an  aider  and  abettor  in  fighting  a  duel, 
shall  be  deprived  of  the  right  to  hold  any  office 
of  honor  or  profit  in  this  state,  and  shall  be 
punished  otherwise  in  such  manner  as  the 
legislature  may  prescribe,"  it  was  held  that  a 
citizen  of  Tennessee  who,  since  the  adoption 
of  the  constitution,  has  aided  and  abetted  in 
another  state  a  duel  fought  therein,  is  not 
thereby  disqualified  to  hold  judicial  office  in 
Tennessee.    State  v.  Du  Bose,  88  Tenn.  753. 

But  in  a  prior  case  it  was  held  under  the  Act 
of  1809  that  it  was  a  good  cause  to  strike  an 
attorney  from  the  roll,  that  he  accepted  a  chal- 
lenge to  fight  a  duel,  or  that  he  fought  a  duel 
in  a  sister  state  and  killed  his  antagonist. 
Smith  v.  State,  1  Yerg.  (Tenn.)  228. 

Anti-Duelling  Oath  by  Attorneys  at  Law.  — 
This  question  has  been  discussed  in  a  preced- 
ing volume.  See  the  title  Attorney  and 
Client,  vol.  3,  pp.  283,  289. 

Removal  from  Office — Virginia.  —  Under  the 
Virginia  statute  and  constitution  one  who  has 
aided  and  assisted  in  a  duel  fought,  with 
deadly  weapons  may  be  removed  from  office 
by  a  proceeding  by  quo  warranto  or  informa- 
tion in  the  nature  of  a  quo  warranto,  although 
he  may  not  have  been  convicted  of  the  offense 
in  any  criminal  prosecution  against  him. 
Royall  v.  Thomas,  28  Gratt.  (Va.)  130,  26  Am. 
Rep.  335. 

4.  Webster's  Diet.,  followed  in  British  Co- 
lumbia Bank  v.  Fort  Townsend,  16  Wash.  450: 
Morrison  v.  Wells,  48  Kan.  496. 

Duly  Filed. —  In  Morrison  v.  Wells,  48  Kan. 
494,  the  court  said:  "  In  this  record  the 
recital  is,  '  whereupon  the  plaintiffs  ilttly  filed 
their  motion.'  The  word  tiuly  means  prop- 
erly; regularly;  and  in  this  connection  indi- 
cates that  the  motion  was  regularly  and 
properly  filed." 

Form.  —  i>uly  implies  the  regularity  of  the 
proceeding  in  the  connection  with  which  it  is 
used.  Browncll  v.  Greenwich,  114  N.  Y.  518, 
where  it  is  said  that  it  docs  not  relate  to  form 
merely,  but  includes  both  form  and  sub- 
stance. 

Same  —  Duly    Taken.  —  A    statute  allowing 
fees  to  coroners  in  cases  where  inquests  are 
duly  taken  intends  not  inquests  taken  with  due 
solemnity  or  formality,  but  those  which  it  was 
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1.  The  Virginia  Act  of  1870,  amending  sec- 
tion 1,  c.  12,  of  the  Code  of  i860,  was  held 
unconstitutional  for  the  reason  stated  in  the 
text.  A  complete  indemnity  would  seem  to 
be  afforded  by  Virginia  Code,  1887,  §  3692. 
Cullen  v.  Com.,  24  Gratt.  (Va.)  624. 

2.  See  the  statutes  for  the  form  of  punish- 
ment prescribed  in  the  respective  states. 

3.  Stimson's  Am.  Stat.  Law,  §§  151,  223, 
257.    See  the  several  state  provisions. 

Kentucky.  —  The  provision  of  the  Kentucky 
Constitution  (art.  8,  «5  20)  for  depriving  per- 
sons guilty  of  duelling  of  the  right  to  hold 
office  was  intended  as  a  punishment.  It  is 
not  self-executing,  except  to  the  extent  that 
persons  who  cannot  or  will  not  take  the  consti- 
tutional oath  are  thereby  prevented  from  hold- 
ing office.  A  citizen  of  Kentucky  who  denies 
that  he  is  guilty  of  having  violated  the  consti- 
tutional provision,  and  is  willing  to  take  the 
oath  of  office,  may  enter  upon  the  discharge  of 
the  duties  thereof  without  subjecting  himself 
to  an  indictment  for  usurpation  of  office  until 
he  has  first  been  tried  and  convicted  for  the 
disqualifying  offense;  but  if  he  takes  the  oath 
falsely  and  corruptly,  he  may  be  indicted  and 
prosecuted  for  the  crime  thereby  committed. 
Com.  v.  Jones,  10  Bush  (Ky.)  725. 

New  York  Statute  Held  Constitutional.  —  The 
New  York  Act  of  1816,  which  declares  that  any 
person  convicted  of  challenging  another  to 
fight  a  duel,  etc.,  "  shall  be  incapable  of  hold- 
ing or  being  elected  to  any  post  of  profit,  trust, 
or  emolument,  civil  or  military,  under  this 
state,"  is  constitutional;  and  a  conviction  and 
judgment  of  disqualification  under  it  are, 
therefore,  legal  and  valid.  Barker  v.  People, 
20  Johns.  (N.  Y.)  457,  affirmed  3  Cow.  (N.  Y.) 
686,  15  Am.  Dec.  322. 

South  Carolina.  —  The  provision  of  the  South 
Carolina  Act  of  1812  that  prohibits  an  offender 
from  holding  any  office  of  honor,  profit,  or 
trust,  or  from  exercising  any  trade,  profession, 
or  calling,  does  not  constitute  a  part  of  the 
sentence  lobe  passed  on  one  convicted;  and 
whether  constitutional  or  not  can  only  be  de- 
termined upon  a  person  so  convicted  attempt- 
ing to  hold  any  such  office,  etc.  State  v. 
Dupont,  2  McCord  L.  (S.  Car.)  334. 

Tennessee  —  Constitutional  Provision  Not  Appli- 
cable to  Duels  Out  of  State. —  Under  section  3  of  ar- 
ticle 9  of  the  Tennessee  Constitution,  providing 
that  "any  person  who  shall,  after  the  adoption 
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parlance  the  word  means  according  to 

proper  to  take.  Reg.  v.  Justices,  7  El.  &  Bl. 
S12,  00  E.  C.  L.  S12. 

Duly  Convened.  —  An  averment  that  a  meet- 
ing was  <iiih/  convened  implies  that  it  was 
regularly  convened,  and,  if  necessary  to  its 
regularity,  that  it  was  an  adjourned  meeting. 
lVoplc  .-.  Walker,  23  Barb.  (N.  Y.)  304. 

Duly  Served.  —  A  person  was  mustered  into 
the  military  service  of  the  United  States  dur- 
ing the  civil  war  as  part  of  the  quota  of  a  town 
in  Massachusetts,  and  became  a  deserter  from 
such  service  with  no  intention  of  returning 
thereto.  Subsequently  he  surrendered  him- 
self as  a  deserter,  under  a  proclamation  of  the 
President  of  the  United  States,  and  was  honor- 
ably discharged  as  a  surrendered  deserter.  It 
was  held  on  the  issue  whether  he  had  duly 
served  one  year,  within  the  Stat,  of  1878,  c. 
190,  §  1,  cl.  io,  so  as  to  entitle  him  to  a  settle- 
ment in  the  town  of  whose  quota  he  was  a 
part,  that  the  time  he  was  absent  as  a  deserter 
was  to  be  excluded.  The  court  said:  "Ad- 
mitting, as  contended  by  the  plaintiff,  that 
duly  does  not  mean  '  becomingly  '  or  '  prop- 
erly,' but 'regularly,'  he  cannot  be  said  thus  to 
serve  who  puts  himself  in  a  position  where  he 
can  render  no  service."  Lunenburg  v.  Shirley, 
132  Mass.  501. 

1.  According  to  Law.  —  Robertson  v.  Perkins, 
129  U.  S.  236;  Brownell  v.  Greenwich,  114  N. 
Y.  518;  Mayfield  v.  Sears,  133  Ind.  86;  Webb 
v.  Bidwell.  15  Minn.  479,  484;  Gibson  v.  Peo- 
ple, 5  Hun  (N.  Y.)  542;  People  v.  Walker,  23 
Barb.  (N.  Y.)  304;  Tuttle  v.  People,  36  N.  Y. 
431,  436;  Fryatt  v.  Lindo,  3  Edw.  Ch.  (N.  Y.) 
239;  Burns  v.  People,  59  Barb.  (N.  Y.)  531; 
People  v.  New  York,  28  Barb.  (N.  Y.)  240; 
Blount  v.  Walker,  28  S.  Car.  549. 

Duly  Found  a  Bankrupt. — A  clause  in  a  lease 
provided  for  its  forfeiture  if  the  lessee  should 
be  duly  found  and  declared  a  bankrupt;  the 
lessee  committed  an  act  of  bankruptcy  and 
was  found  and  declared  a  bankrupt,  but  the 
petitioning  creditors  were  A  and  B,  whereas 
they  should  have  been  A,  B,  and  C.  It  was  held 
by  Pollock,  C.  B.,  and  Piatt,  B.  (Parke,  B., 
dissenting),  that  the  lessee  was  not  duly  found 
and  declared  bankrupt.  Lloyd  v.  Ingleby,  15 
M.  &  W.  465. 

Recording  Acts.  (See  also  the  title  Recording 
Acts.)  —  "Duly  recorded"  means  recorded 
in  compliance  with  the  requirements  of  law. 
Dunning  v.  Coleman,  27  La.  Ann.  48. 

Same  —  Duly  Witnessed.  —  A  statute  provided 
that  a  deed  duly  witnessed  might  be  recorded. 
In  construing  this  provision,  the  court  said: 
"Now,  what  does  'duly  witnessed'  mean? 
We  think  it  means  witnessed  according  to 
law."    McCauslin  v.  McGuire,  14  Kan.  247. 

Legally  and  Duly.  —  In  Hall  v.  Giltings,  2 
Har.  &  J.  (Md.)  380,  the  words  "  legally 
authorized  and  assigned  "  were  held  equiva- 
lent to  the  words  "  duly  commissioned  and 
sworn." 

In  People  v.  Provines,  34  Cal.  522,  where  a 
complaint  alleged  that  the  respondent  was 
duly  elected  and  qualified  as  judge,  it  was 
held  that  the  word  duly  must  be  understood 
as  the  equivalent  of  the  word  "  legally." 

But  in  State  v.  Clancy,  56  Vt.  699,  it  is  said: 
"  It  is  elementary,  in  criminal  pleading,  that 
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all  the  facts  which  constitute  a  crime  must  be 
directly  alleged,  and  the  want  of  such  allega- 
tions cannot  be  supplied  by  implication  or  in- 
ference. But  here  the  words  of  the  statute 
were  not  followed;  the  word  duly  was  substi- 
tuted for  '  legally.'  The  two  words  are  not 
synonymous,  and  the  one  is  not  the  equivalent 
of  the  other." 

Duly  and  Legally  Appointed.  —  An  allegation 
that  an  officer  had  been  duly  and  legally 
appointed  was  held  a  sufficient  statement  of 
fact,  and  it  was  not  necessary  to  state  by 
whom  he  was  appointed.  Com.  v.  Chase,  127 
Mass.  13. 

Duly  Qualified.  (See  also  the  title  Pubuc 
Officers.)  —  Where  the  constitution  provided 
that  public  officers  should  hold  their  offices 
until  their  successors  should  be  duly  quali- 
fied, it  was  held  that  "  duly  qualified  "  included 
an  election  by  the  public,  and  that  the  election 
did  not  of  itself  fill  the  office  or  make  a  suc- 
cessor, but  the  person  elected  must  also  give 
bond  and  be  sworn  in  order  to  be  a  duly 
qualified  successor.  Com.  v.  Hanley,  9  Pa. 
St.  513.  See  also  State  v.  Murphy,  32  Fla. 
149. 

The  reciial  in  a  referee's  report  that  he  had 
been  duly  qualified  is  prima  facie  evidence  that 
he  had  been  sworn  as  the  statute  required, 
particularly  where  there  had  been  no  objection 
by  the  parties.  Edwardson  v.  Garnhart,  56 
Mo.  81. 

Duly  Sworn.  (See  also  the  titles  Oath ;  Public 
Officers;  Witnesses.)  —  The  "words  "duly 
sworn,"  or"  sworn  according  to  law,"  when 
applied  to  any  officer  who  is  required  to  take 
and  subscribe  the  oath  prescribed  in  the  con- 
stitution, are  to  be  construed  to  mean  that  he 
has  taken  the  oath  as  required;  and  when  ap- 
plied to  any  other  person,  that  such  person  has 
taken  an  oath  faithfully  and  impartially  to- 
perform  the  duties  assigned  to  him  in  the  case 
specified.    Bennett  v.  Treat,  41  Me.  226. 

In  McDaniel  v.  Hanauer,  25  Ark.  48,  it  was 
held  that  the  statement  in  the  record  that  the 
jury"  wasduly  elected,  impaneled,  and  sworn 
to  try  the  issue  joined  in  this  case,"  was  sub- 
stantially that  they  were  sworn  according 
to  law.  The  court  said:  "  The  word  duly, 
which  means  '  properly,'  '  regularly,'  indi- 
cates the  manner  of  the  swearing;  and  the 
additional  words,  '  to  try  the  issue  joined  in 
this  case,'  merely  indicate  the  purpose  for 
which  the  oath  was  administered,  the  meaning 
of  all  which  is,  substantially,  that  the  jury  was 
sworn  according  to  law." 

In  Doe  v.  King,  3  How.  (Miss.)  142,  the 
court  said:  "  The  commissioner  certifies  that 
the  witness  was  duly  sworn,  which  we  think 
must  be  understood  to  mean  that  he  was  prop- 
erly sworn."  ' 

In  Wilson  v.  Pugh,  32  Miss.  198,  it  is  said: 
"  It  is  next  said  that  the  record  does  not  show 
that  the  jury  were  sworn  according  to  the  stat- 
ute. The  record  shows  that  the  jury  were 
duly  sworn;  this  must  be  held  to  be  a  swear- 
ing according  to  the  form  of  the  statute.  The 
rule  would  be  otherwise  if  the  record  under- 
took to  set  forth  the  form  of  the  oath  and 
should  fail  to  show  that  the  statute  was  fol- 
lowed.   '  Duly  sworn  '  means  a  swearing  ac- 
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Wording  to  law."  See  also  Henderson  v. 
Cargill,  31  Miss.  410. 

Where  a  commissioner  in  the  caption  of  a 
deposition  states  that  the  witness  was  "  duly 
sworn,"  and  in  his  certificate  that  he  was 
"  first  duly  sworn  to  testify  the  truth,"  it  can- 
not be  inferred  that  he  was  irregularly  sworn, 

ithe  objection  being  that  he  should  have  been 

1  sworn  specially  to  the  interrogatories.  "  The 
addition  '  to  testify  the  truth  '  does  not  impair 

;the  force  of  the  certificate  that  he  was  '  duly 
sworn.'  "    Clarke  v.  Benford,  22  Pa.  St.  353. 
Same  —  Assessors. —  Where   an  act  requires 

'■  assessors  to  be  "  duly  sworn,"  it  is  sufficient 

I  for  them  to  have  taken  an  oath  "  faithfully 
and  impartially  to  perform  the  duties  assigned 

I  them."    Patterson  v.  Creighton,  42  Me.  367. 
Same  —  Jurors.    (See  also  the  titles  Jury  and 
Jury  Trial;  Oath.)  —  A  record  stated  that 
the  jurors  were   duly  impaneled,  sworn  or 

1  affirmed,  respectively,  to  try  the  guilt  or  inno- 
cence, etc.  It  was  held  that  there  was  noth- 
ing on  the  record  to  authorize  the  inference 
that  an  illegal  oath  had  been  administered. 
Woodward,  J.,  said:  "  Because  the  law  en- 
joined an  oath  in  the  form  I  have  stated,  and 
because  the  record  says  the  jury  were  sworn, 
we  are  bound  to  presume  they  were  sworn  in 
that  form.  True,  this  presumption  might  be 
rebutted  by  something  contained  in  the  record; 
but  in  the  case  before  us  it  is  not,  because  the 
words  found  there  do  not  profess  to  describe 
the  oath,  but  the  fact  and  purpose  of  the 
swearing.  And  this  presumption,  negatived 
by  nothing  on  the  record,  is  aided,  strength- 
ened, and  confirmed  by  the  word  duly.  That 
adverb  qualifies  the  act  of  administering  the 
oath  to  the  jury  —  they  were  duly  sworn. 
When  a  party  is  duly  sworn  he  is  sworn  ac- 
cording to  law.  Edge  v.  Com.,  7  Pa.  St.  277; 
Clarke  v.  Benford,  22  Pa.  St.  355.  If  this  rec- 
ord imports  absolute  verity,  it  tells  us  that  the 
jury  were  sworn  in  the  forms  of  the  law,  be- 
cause duly  sworn,  and  against  that  no  allega- 
tion whatever  can  be  admitted."  Lewis,  C. 
J.,  said:  "We  are  informed  by  the  record 
that  the  jury  were  duly  sworn  to  try  the  guilt 
or  innocence  of  the  defendant.  How  could 
they  be  duly  sworn  in  any  other  way  than  in 
the  form  prescribed  by  law?  The  word  duly 
means  properly,  fitly,  regularly,  in  a  suitable 
or  becoming  manner.  But  to  administer  an 
oath  to  a  jury  which  was  contrary  to  that  pre- 
scribed by  law  could  not  have  been  proper,  fit, 
regular,  or  becoming.  A  substantial  departure 
from  the  oath  prescribed  would  have  been 
very  improper  and  grossly  irregular."  Beale 
*.  Com.,  25  Pa.  St.  18,  21. 

Pleading.  (See  also  1  Encyc.  of  Pl.  and  Pr. 
807;  12  Encyc.  of  Pi.,  and  Pr.  1033.)  —  The 
word  duly  in  pleading  is  very  often  surplusage, 
and  had  better  be  omitted.  Miles  v.  McDer- 
mott,  31  Cal.  271.  Its  insertion  will  not  supply 
a  defective  allegation,  nor  supersede  the  neces- 
sity of  stating  facts  from  which  a  conclusion 
is  drawn.  Reg.  v.  Keighley,  8  Q.  B.  877,  55 
E.  C.  L.  877;  Reg.  v.  Lewis,  I  D.  &  L.  S22; 
Beach  v.  King,  17  Wend.  (N.  Y.)  197.  But  an 
allegation  that  a  sidewalk  was  duly  com- 
pleted "  is  a  sufficient  averment  that  it  was 
completed  in  accordance  with  the  specifications 
of  an  ordinance,  whose  terms  are  recited  in 
the  complaint.  Auburn  v.  Eldridge,  77  Ind. 
126. 


In  an  action  for  a  breach  of  covenant 
against  incumbrances,  an  averment  that  the 
land  was  sold  under  an  execution  duly  issued 
upon  a  judgment  outstanding  at  the  time  of 
the  plaintiff's  purchase  is  sufficient  without 
showing  an  application  to  the  court  for  leave 
to  issue  the  execution,  although  it  appeared 
that  it  could  not  regularly  issue  without  such 
application.    Jones  v.  Davis,  22  Wis.  422. 

Duly  Arrested.  —  In  an  action  on  a  contract 
to  pay  the  plaintiff  a  certain  sum  of  money  for 
obtaining  the  release  of  R.  S.  from  imprison- 
ment, the  allegation  in  the  declaration  that 
the  sheriff  duly  arrested  R.  S.  does  not  mean 
that  he  was  in  custody  so  that  he  could  not  be 
discharged  without  the  plaintiff's  consent,  but 
that  the  sheriff  acted  duly  under  the  writ,  so 
as  not  to  become  a  trespasser.  Butcher  v. 
Stuart,  11  M.  &  W.  857. 

Duly  Presented.  —  In  Peabody  Ins.  Co.  v. 
Wilson,  29  W.  Va.  563,  it  is  said:  "A  state- 
ment by  the  notary  in  his  notarial  certificate, 
that  he  '  duly  presented  the  bill  or  note  for 
payment,'  must  also  be  prima  facie  evidence 
that  on  the  day  it  became  payable  he  presented 
for  payment  the  original  bill  or  note  to  the 
proper  person,  at  the  proper  place,  on  the 
proper  day,  and  demanded  payment  thereof, 
each  of  which  is  an  essential  fact  to  enable  the 
court  to  determine  whether  due  presentment 
and  demand  of  payment  have  been  made;  for 
it  could  not  be  duly  presented  for  payment 
unless  these  acts  had  been  performed  in  that 
manner,  on  that  day,  to  the  proper  person, 
and  at  that  place." 

"  Duly  presented  "  means  presented  accord- 
ing to  the  custom  of  merchants.  Patience  v. 
Townley,  2  Smith  223;  Schofield  v.  Bayard,  3 
Wend.  (N.  Y.)  491. 

Duly  Made  —  Promissory  Notes.  —  An  aver- 
ment that  a  note  was  duly  made  implies  a 
delivery.    Smith  v.  Waite,  103  Cal.  372. 

Duly  Given  or  Made.  —  An  allegation  that  the 
plaintiff  recovered  a  judgment  against  the  de- 
fendant, and  that  such  judgment  was  duly 
docketed,  was  held  equivalent  to  the  statutory 
requirement  that  the  judgment  should  'have 
been  duly  given  or  made.  Pierstoff  v.  Jorges, 
86  Wis.  128. 

In  pleading  the  judgment  or  other  determi- 
nation of  a  court  of  limited  jurisdiction,  it  is 
made  necessary  by  the  Practice  Act  of  Nevada 
to  allege  that  such  judgment  or  determination 
was  duly  given  or  made.  The  court  said: 
"  Section  59  of  the  Practice  Act  is  a  liberal 
copy  of  section  161  of  the  New  York  Code  of 
Procedure,  under  which  it  has  been  held  that 
in  pleading  the  judgments  of  such  courts  or 
officers  it  is  absolutely  necessary  to  allege  that 
they  were  duly  rendered  or  made.  '  The 
word  "  entered  "  or  "  perfected,"  1  says  Mr. 
Justice  Smith,  in  delivering  the  opinion  of  the 
court  in  Hunt  v.  Dutcher,  13  How.  Pr.  (N.  Y. 
Supreme  Ct.)  538,  may  be  equivalent  to  the 
word  "  made  "  or  "  given,"  but  the  word  duly 
is  most  essential.  It  can  hardly  be  dispensed 
with  and  satisfy  the  terms  of  the  statute. 
I  can  imagine  no  single  word  that  will  supply 
its  place.'  "    Keys  v.  Grannis,  3  Nev.  548. 

Duly  Discharged. —  In  Gibson  v.  People,  5 
Hun  (N.  Y.)  542,  it  was  held  that  an  indict- 
ment which  set  out  that  "  the  said  J.  G.  hav- 
ing been  so  convicted  of  the  crime  of  grand 
larceny  aforesaid,  and  having  been  duly  dis- 
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DeSnitions. 


D  UMB  —  D  U PLICA  TE. 


Definitions. 


DUMB,    (Sec  also  the  title  Deaf  and  Dumb  Persons,  vol.  8,  p.  842.) 

See  note  1. 

DUNCE.  (Sec  also  the  title  Libel  and  Slander.)  —  It  has  been  held 
that  to  say  of  a  barrister,  generally,  that  he  is  a  "dunce,"  is  actionable.2 

DUNNAGE.     (See  also  the  titles  CONTRACTS  OF  AFFREIGHTMENT  AND 

Charter-parties,  vol.  7,  p.  205 ;  Marine  Insurance.)  —  Dunnage  is  fagots, 

boughs,  or  loose  materials  of  any  kind,  laid  on  the  bottom  of  a  ship  to  raise 
heavy  goods  above  the  bottom,  to  prevent  injury  by  water  in  the  hold;  also, 
loose  articles  of  merchandise  wedged  between  parts  of  cargo  to  prevent 
rubbing,  and  to  hold  them  steady.3 

DUPLICATE.  (See  also  the  titles  Bills  of  Exchange  and  Promissory 
V  1  n  >,  vol.  4,  p.  65 ;  Bills  of  Lading,  vol.  4,  p.  507 ;  Deeds,  vol.  9,  p.  87.) 
—  "  Duplicate  "  is  defined  as  a  document  which  is  the  same  in  all  respects  as 
some  other  instrument,  from  which  it  is  indistinguishable  in  its  essence  and 
operation.4 


charged  and  remitted  of  such  judgment  and 
conviction,  afterwards  "  committed  a  second 
larceny  charged  in  the  indictment,  sufficiently 
alleged  a  discharge  "  either  upon  being  par- 
doned or  upon  the  expiration  of  his  sentence." 

Ordinance.  —  An  allegation  that  a  city  duly 
entered  into  a  contract  was  sufficient  to 
authorize  proof  that  the  contract  was  entered 
into  under  a  valid  city  ordinance.  British 
Columbia  Bank  v.  Port  Townsend,  16  Wash. 
450. 

Duly  Directed  means  directed  in  the  ordinary 
way  by  writing  on  the  outside.  Birch  v.  Ed- 
wards, 5  C.  B.  45,  57  E.  C.  L.  45.  See  Direct, 
vol.  9,  p.  457. 

1.  Dumb  Animal.  (See  generally  the  title 
Cruelty  to  Animals,  vol.  8,  p.  445,  449.)  — 
A  dog  is  a  dumb  animal  within  a  cruelty  to 
animals  statute.  McDaniel  v.  State,  5  Tex. 
App.  475- 

2.  Peard  v.  Johnes,  Cro.  Car.  382. 

3.  Marine  Insurance.  —  Great  Western  Ins.  Co. 
v.  Thwing,  13  Wall.  (U.  S.)  674,  in  which  case 
it  was  held  that  a  warranty  in  a  ship's  policy 
not  to  load  more  than  her  registered  tonnage 
would  be  broken  by  carrying  more  cargo  in 
weight  than  such  tonnage,  though  the  excess 
were  used  as  dunnage,  while  if  such  excess 
had  been  mere  dunnage  and  not  cargo,  the 
warranty  would  not  have  been  broken. 

But  in  Thwing  v.  Great  Western  Ins.  Co., 
103  Mass.  401,  it  was  held  that  in  a  policy  of 
insurance  on  a  ship,  a  warranty  not  to  load 
more  than  her  registered  tonnage  with  either 
or  all  of  certain  articles,  including  coal,  applies 
only  to  articles  laden  as  cargo;  and  is  not 
broken  by  taking  on  board,  besides  that 
amount  of  the  prohibited  articles  as  cargo,  a 
quantity  of  coal  for  dunnage,  when  a  suitable 
material,  actually  and  in  good  faith  used,  and 
no  more  than  is  reasonably  necessary,  for  that 
purpose,  even  if  freight  is  received  for  its  car- 
riage. And  in  Towse  v.  Henderson,  4  Exch. 
890,  it  was  held  that  a  shipowner  is  entitled  to 
take  merchandise  for  freight  as  ballast  on 
board  his  chartered  vessel,  provided  the  mer- 
chandise occupies  no  more  space  than  ballast 
would  have  done. 

Extent  of  Term.  — In  Richards  v.  Hansen,  1 
Fed.  Rep.  66,  it  is  said:  "  Dunnage  usually 
consists  of  pieces  of  wood  placed  against  the 
sides  and  bottom  of  the  hold  of  the  ship,  to 
protect  the  cargo  from  injury  by  contact  with 


the  vessel  or  other  cargo,  or  by  leakage. 
Confined  to  that  purpose,  the  court  is  of  the 
opinion  that  the  weight  of  the  evidence  shows 
that  it  was  sufficient;  but  if  its  purpose  be  ex- 
tended as  a  means  to  protect  the  cargo  stowed 
in  the  hold  from  being  wet  by  bilge  water 
blown  through  the  seams  and  crevices  of  a  de- 
fective ceiling,  the  court  is  of  the  opinion  that 
it  was  clearly  insufficient  to  afford  any  such 
sufficient  protection." 

4.  Duplicate.  —  Lewis  v.  Roberts,  n  C.  B. 
N.  S.  29,  103  E.  C.  L.  29;  Toms  v.  Cuming,  S 
Scott  N.  R.  910,  7  M.  &  G.  93,  49  E.  C.  L.  93;. 
State  v.  Graff  am,  74  Wis.  647,  quoting  6  A>L 
and  Eng.  Encyc.  of  Law  (1st  ed.),  p.  56. 

Duplicate  Distinguished  from  Copy.  —  In  Mis- 
souri Pac.  R.  Co.  v.  Heidenheimer,  82  Tex. 
200,  it  is  said:  "  In  law  the  word  duplicate- 
does  not  mean  a  mere  copy.  It  differs  from  a 
copy  in  that  a  duplicate  has  all  the  validity  of 
an  original.  Instruments  are  executed  in 
duplicate  that  the  parties  may  each  retain  an 
original.  Black's  Law  Diet.,  word  Duplicate, 
p.  401;  see  also  Burrill.  And  so  Mr.  Green- 
leaf,  volume  1,  section  558,  lays  it  down  that 
if  the  instrument  was  executed  in  duplicate  or 
triplicate,  or  more  parts,  the  loss  of  all  the 
parts  must  be  proved  to  let  in  secondary  evi- 
dence of  its  contents;  thus  indicating  that  all 
the  parts  are  upon  the  same  plane  —  each  is  lo- 
be regarded  as  an  original."  See  also  State 
Graffam,  74  Wis.  647.  In  Toms  v.  Cuming,  7 
M.  &  G.  93,  49  E.  C.  L.  93,  Tindal,  C.  J.,  said: 
"  The  very  meaning  of  the  term  duplicate  is 
that  one  document  resembles  the  other  in  all 
essentials."  Justice  Maule  in  the  same  case 
says:  "  The  term  duplicate  means  a  document 
which  is  essentially  the  same  as  any  other 
instrument.  It  is  a  very  different  thing  from 
an  examined  copy." 

A  statute  required  a  duplicate  assessment 
roll  to  be  filed  by  a  city  assessor  with  the 
county  auditor.  In  construing  this  provision, 
the  court  said:  "  The  city  council  was  author- 
ized to  equalize  the  city  assessment.  It  met 
on  the  day  fixed  by  law,  and  adjourned  from 
day  to  day  until  its  labors  were  completed. 
In  this  there  was  no  irregularity  of  which  de- 
fendants can  complain.  The  assessment  roll 
should  not  have  been  delivered  to  the  county 
auditor  until  after  it  was  passed  upon  by  the 
city  board.  It  is  clearly  the  design  of  the  city 
charter  that  the  assessor  shall  present  his 
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Definitions.  DUPLICATE  TAXATION  —  DURATION.  Definitions. 


DUPLICATE  TAXATION.  —  See  the  titles  TAXATION ;  TAXATION  (COR- 
PORATE). 

DUPLICITY.  — See  7  Encyc.  of  Pleading  and  Practice,  p.  235. 
DURATION.  —  "Duration"  is  denned  to  mean  the  power  of  enduring, 
continuance  in  time ;  the  portion  of  time  during  which  anything  exists.1 


assessment  to  the  city  board  for  its  considera- 
tion; and,  when  it  has  acted,  the  equalued 
assessment  shall  be  reported  to  the  county  by 
the  delivery  of  one  of  the  duplicate  rolls.  The 
paper  received  by  the  county  auditor  was  not 
the  duplicate  roll.  A  duplicate  is  an  original 
instrument  repeated;  a  document  which  is  the 
same  as  another  in  all  essential  particulars, 
and  differing  from  a  mere  copy  in  having  all 
the  validity  of  an  original.  Webster's  Diet." 
Dakota  L.  &  T.  Co.  v.  Codington  County,  9  S. 
Dak.  159. 

A  statute  required  a  notice  of  a  certain  kind 
to  be  served  by  post,  and  directed  that  it 
should  be  presented  in  duplicate  to  the  post- 
master, who  should  compare  the  notice  and 
the  duplicate,  stamp  the  latter,  and  return  it 
to  the  sender,  when  it  should  be  evidence  of 
service.  Under  this  the  duplicate  as  well  as 
the  original  must  bear  the  signature  of  'the 
sender.  Maule,  J.,  said:  "  It  is  a  very  differ- 
ent thing  from  an  examined  copy,  although  an 
examined  copy  may  in  effect  be  a  duplicate 
under  certain  circumstances."  Toms  ».  Cum- 
ing, 8  Scott  N.  R.  910,  7  M.  &  G.  88,  49  E.  C. 
L.  98. 

So  in  Birch  v.  Edwards,  5  C.  B.  45,  57  E.  C. 
L.  45,  it  was  held  that  the  service  of  notice  of 
objection  by  post  was  not  proved  by  the  pro- 
duction of  a  stamped  copy,  similar  in  all  re-  ' 
spects  to  the  notice  left  with  the  postmaster, 
save  that  it  had  no  external  address,  such  copy 
not  being  a  stamped  duplicate  within  the 
meaning  of  the  act. 

Under  a  statute  authorizing  the  incorpora- 
tion of  Masonic  building  companies,  it  was 
held  that  the  duplicate  of  a  certificate  of  incor- 
poration which  was  required  to  be  filed  in  the 
office  of  the  secretary  of  the  state,  was  not  a 
certified  copy  of  the  record  of  such  certificate 
as  was  recorded  in  the  recorder's  office,  but 
was  an  original  instrument,  as  much  so  as 
such  original  certificate,  and  must  be  executed 
in  the  same  manner,  with  the  same  formali- 
ties, by  the  same  parties,  and  contain  the  same 
matter  as  the  original.  Nelson  v.  Blakey,  54 
Ind.  31. 

Duplicates  —  Documentary  Evidence.  (See  also 
the  title  Documentary  Evidence,  vol.  9,  p. 
877.)  —  In  Totten  v.  Bucy,  57  Md.  450,  it  is 
said:    "  Where  a  contract  is  executed  by  the 


parties  thereto  in  duplicate  or  triplicate  form, 
the  parts  are  denominated  duplicate  or  tripli- 
cate originals,  and  they  are  all  primary  evi- 
dence, the  one  as  much  so  as  the  other.  It 
does  not  require,  in  order  to  introduce  one  of 
the  duplicates,  that  notice  should  be  given  to 
produce  the  other." 

Duplicate  of  Taxes.  —  An  indictment  charged 
the  alteration  of  a  book  and  writing  known  as 
the  duplicate  of  taxes.  The  indictment  was 
held  good,  duplicate  of  taxes  being  the  name 
by  which  the  tax  list  for  collection  was  usually 
known.  The  court  said:  "  If  this  written  in- 
strument is  described  by  the  name  or  designa- 
tion by  which  it  is  usually  known,  it  fills  the 
requirements  of  the  statute.  It  is  described  in 
the  indictment  as  '  a  book  and  writing,  com- 
monly known  as  the  duplicate  of  the  taxes 
levied  for  the  use  of  the  school  district.'  We 
think  the  word  duplicate  when  used  in  connec- 
tion with  the  collection  of  taxes,  has  a  well- 
known  and  recognized  meaning.  It  is  known 
to  all  men."    Com.  -'.  Beamish,  81  Pa.  St.  392. 

A  Draft  having  been  lost,  the  drawer  made 
a  new  one,  writing  "Duplicate"  across  the 
face  thereof.  This  word  was  held  to  signify 
that  the  draft  was  made  as  a  substitute  for  the 
original,  and  that  no  new  liability  was  created 
thereby.  Benton  v.  Martin,  40  N.  Y.  345. 
See  further,  on  duplicate.  Com.  v.  Beamish, 
81  Pa.  St.  389;  Nelson  v.  Blakey,  54  Ind.  29; 
Birch  v.  Edwards,  5  C.  B.  45,  57  E.  C.  L. 
45- 

1.  Duration.  —  Cheyney  v.  Smith,  (Arizona 
1890)  23  Pac.  Rep.  685. 

In  People  v.  Hill,  7  Cal.  102,  the  court  said; 
"  The  constitution  of  this  state,  section  7,  ar- 
ticle xi.,  provides:  '  When  the  duration  of  any 
office  is  not  provided  for  by  this  constitution, 
it  may  be  declared  by  law,  and  if  not  so  de- 
clared it  shall  be  held  during  the  pleasure  of 
the  authority  making  the  appointment;  nor 
shall  the  duration  of  any  office,  not  fixed  by 
this  constitution,  ever  exceed  four  years.'  By 
a  reference  to  lexicographers,  it  will  be  found 
that  the  word  duration  signifies  extent,  limit, 
or  time.  When,  therefore,  the  time  of  holding 
is  not  fixed,  the  tenure  of  the  office  is  at  the 
pleasure  of  the  appointing  power.  This 
power  of  removal  cannot  be  divested  or  taken 
away,  except  by  limiting  the  term." 
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I  Definitions  and  General  Nature.  DURESS.  In  Avoidance  of  Noncriminal  Act. 

CROSS-REFER  ENCES. 

\  For  matters  of  Procedure,  see  7  Encyclopaedia  of  Pleading  and  Practice, 
P-  245- 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  CONTRACTS,  vol.  7,  p.  88;  CRIMINAL 
LAW,  vol.  8,  p.  274;  EXTORTION;  FALSE  IMPRISONMENT; 
MARRIA  GE;  PA  YMENT;  TAX  A  TION;  THREA  TS  AND  THREA  T- 
ENING  LETTERS;  UNDUE  INFLUENCE.  And  see  the  various  titles 
dealing  with  specific  offenses  and  contracts,  respectively. 

1.  Definitions  and  General  Nature  —  1.  In  General.  —  Duress  is  actual 
or  threatened  and  apprehended  personal  violence  or' physical  restraint  to  a 
person,  or,  in  some  cases,  to  the  person's  husband  or  wife  or  near  blood  rela- 
tive, or  to  his  fortune,  such  as  will  induce  him  to  perform  some  act  under  such 

i  circumstances  that  that  act  is  not  the  product  of  his  will.  The  nature  of  the 
I  act  sought  to  be  avoided  is  all-important  in  determining  whether  the  coercion 
applied  is  sufficient  in  severity  or  in  apprehension  to  constitute  legal  duress. 
That  degree  of  coercion  which  frequently  suffices  to  make  voidable  a  contract 
entered  into  under  its  influence  would,  if  successfully  applied  for  the  purpose 
of  inducing  the  commission  of  a  crime,  constitute  no  defense  to  a  prosecution 
therefor.1 

2.  In  Avoidance  of  Noncriminal  Act  —  a.  In  General.  —  The  duress  for 
which  a  person  may  avoid  any  contract  or  conveyance  made,  or  recover  back 
any  money  paid,  under  its  influence,  exists  where  one  by  the  unlawful  act  of 
the  beneficiary  or  his  authorized  agent,  or  by  the  act  of  some  person  with  his 
knowledge,2  is  constrained  under  circumstances  which  deprive  him  of  the  exer- 
cise of  free  will  to  agree  to  or  to  perform  the  act  sought  to  be  avoided.3  The 
courts  commonly  divide  the  subject  of  duress  into  two  classes,  viz.,  duress  of 
imprisonment  1  and  duress  per  minas?  The  old  English  and  some  of  the 
American  cases  hold  that  the  degree  of  constraint  or  danger  threatened  and 
impending  must  be  sufficient  in  severity  or  in  apprehension  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  courage  and  firmness.  This  qualifica- 
tion to  the  foregoing  definition  is  supported  by  comparatively  few  of  the 
recent  authorities,  and  its  validity  is  elsewhere  examined.6 

b.  Duress  of  Imprisonment. — Duress  of  imprisonment  is  any  illegal 
or  morally  unjustifiable  restraint  of  a  person's  liberty,  brought  about  in  order 
that  he  may  be,  and  whereby  he  is,  induced  to  perform  an  act  to  procure  his 
deliverance.    He  may  avoid  any  contract,  or  set  aside  any  conveyance  which 


1.  See  infra,  this  section,  In  Avoidance  of 
Noncriminal  Act.  for  the  definition  of  duress 
as  applied  to  all  civil  acts;  and  see  infra,  this 
title,  Duress  as  a  Criminal  Defense. 

2.  See  infra,  this  title,  Effect  of  Duress  on 
Contract  Made  under  It,  where  the  nullity  or 
the  avoidability  of  the  contract  when  the 
duress  is  imposed  by  a  party  thereto  by  his 
agent  or  with  his  knowledge,  is  treated. 

3.  In  Avoidance  of  Noncriminal  Act.  —  This 
definition,  though  it  does  not  contain  several 
limitations  recognized  by  the  old  common 
law  and  asserted  as  dicta  by  some  of  the  mod- 
ern decisions,  is  believed  to  be  accurate  ac- 
cording to  the  weight  of  modern  authority  in 
those  cases  where  the  old  common-law  lim- 
itations were  sought  to  be  applied.  See  infra, 
this  section.  Duress  of  Imprisonment  and  Duress 
per  Minas,  where  these  authorities  are  quoted 
and  examined. 

On  Whom  Imposed.  —  Generally,  the  duress 
must    be   imposed  on  the  party  seeking  to 
10  C.  of  L. — 21  32 


avoid  his  act  by  reason  of  it,  or  on  the  wife, 
husband,  or  near  blood  relative  of  such  per- 
son. As  there  is  some  conflict  of  authority  as 
to  how  close  the  blood  relation  must  be,  this 
question  is  treated  under  a  separate  section. 
See  infra,  this  title,  On  Whom  Duress  Must 
Be  Imposed. 

Avoidance  of  Contract  to  Prevent  Injury  to 
Fortune.  —  There  is  a  radical  conflict  of  author- 
ity between  the  doctrine  prevalent  in  England 
and  that  in  the  United  States,  and  between  the 
doctrines  prevailing  in  the  different  states  of 
the  United  States,  in  this  regard.  See  infra, 
this  title,  Duress  of  the  Goods.  And  see  the 
title  Payment. 

4.  See  infra,  this  section,  Duress  of  Impris- 
onment. 

5.  See  infra,  this  section,  Duress  per 
Minas. 

6.  Sec  infra,  this  section,  Duress  of  Impris- 
onment and  Duress  per  Minas  —  Effect  of 
Threats  on  Mind  of  Actor. 
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he  has  m  ule,  or  recover  back  any  money  paid  by  him,  to  procure  his  release.1 
The  imprisonment  is  such  duress  as  will  avoid  any  contract  made  under  it, 
first,  where  there  is  an  arrest  for  an  improper  purpose,  without  just  cause ; 2 
second,  w  here  there  is  an  arrest  or  a  detention  under  arrest  without  lawful 
authority,  whether  for  a  just  cause  or  not;3  or,  third,  where  there  is  an  arrest 


1.  Where  Contract  Made  under  Duress  of  Impris- 
onment —  England.  —  Stepney  v.  Lloyd,  Cro. 
Eliz.  646. 

Canada.  —  Shorey  v.  Jones,  15  Can.  Sup.  Ct. 
Rep.  39S. 

I  'nited  States.  —  Baker  v.  Morton,  12  Wall. 
(U.  S.)  150;  Brown  v.  Pierce,  7  Wall.  (U.  S.) 
215- 

Alabama.  —  Hartford  F.  Ins.  Co.  v.  Kirk- 
patrick,  in  Ala.  457;  Hatter  v.  Greenlee,  1 
Port.  (Ala.)  222,  26  Am.  Dec.  370. 

Georgia.  —  Graham  v.  Marks,  98  Ga.  67; 
Hunt  v.  Hunt,  94  Ga.  257. 

Illinois.  — Green  v.  Moss,  65  111.  App.  594; 
Mayer  v.  Oldham,  32  111.  App.  233;  Schommer 
v.  Farwell,  56  111.  542;  Plummer  v.  People,  16 
111.  358;  Taylor  v.  Cottrell,  16  111.  93;  Shenk  v. 
Phelps,  6  111.  App.  612;  Bane  v.  Detrick,  52 
111.  19. 

Indiana.  —  Brooks  v.  Berryhill,  20  Ind.  97. 

Maine. — Bowker  v.  Lowell,  49  Me.  429; 
Soule  -'.  Bonney,  37  Me.  128. 

Massachusetts.  —  Hackett  v.  King,  6  Allen 
(Mass.)  58;  Watkins  v.  Baird,  6  Mass.  506; 
Tilley  v.  Damon,  11  Cush.  (Mass.)  247;  Fisher 
v.  Shattuck,  17  Pick.  (Mass.)  252;  Sweet  v. 
Kimball,  166  Mass.  332. 

Michigan. — Seiber  v.  Price,  26  Mich.  518; 
Holbrook  v.  Cooper,  44  Mich.  373. 

Missouri.  —  Holmes  v.  Hill,  19  Mo.  159. 

New  Hampshire.  —  Severance  v.  Kimball, 
8  N.  H.  386;  Richardson  v.  Duncan,  3  N.  H. 
511 ;  Alexander  v.  Pierce,  10  N.  H.  494;  Shaw 
v.  Spooner,  9  N.  H.  197,  32  Am.  Dec.  348; 
Br»ck  v.  Blanchard,  22  N.  H.  303. 

New  York.  —  Strong  v.  Grannis,  26  Barb. 
(N.  Y.)  122;  Lazzarone  v.  Oishei,  2  N.  Y.  Misc. 
Rep.  (Buffalo  Super.  Ct.)  200;  Thompson  v. 
Lockwood,  15  Johns.  (N.  Y.)  256;  Richards  v. 
Vanderpoel,  I  Daly  (N.  Y.)  71;  Osborn  v. 
Robbins,  36  N.  Y.  365. 

North  Carolina.  —  Meadows  v.  Smith,  7  Ired. 
Eq.  (42  N.  Car.)  7. 

Pennsylvania.  —  Fillman  v.  Ryon,  168  Pa. 
St.  484;  Work's  Appeal,  59  Pa.  St.  444. 

Tennessee.  —  Willard  v.  Willard,  6  Baxt. 
(Tenn.)  297,  32  Am.  Rep.  529. 

Texas.  —  Phelps  v.  Zuschlag,  34  Tex.  371. 

Virginia. — Nelson  v.  Suddarth,  1  Hen.  & 
M.  (Va.)35o. 

Wisconsin.  —  Heckman  v.  Swartz,  64  Wis. 
48,  50  Wis.  267. 

2.  Arrest  for  Improper  Purpose  Without  Just 
Cause — United  States.  —  Brown  v.  Pierce,  7 
Wall.  (U.  S.)  215. 

Alabama.  —  Hatter  v.  Greenlee,  1  Port. 
(Ala.)  222,  26  Am.  Dec.  370. 

Georgia.  —  Hunt  v.  Hunt,  94  Ga.  257. 

Massachusetts. — Watkins  v.  Baird,  6  Mass. 
506. 

New  Hampshire.  —  Richardson  v.  Duncan,  3 
N.  H.  509;  Shaw  v.  Spooner,  9  N.  H.  197,  32 
Am.  Dec.  348. 

New  York.  —  Osborn  v.  Robbins,  36  N.  Y. 
365;  Strong  v.  Grannis,  26  Barb.  (N.  Y.)  122; 
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Lazzarone  v.  Oishei,  2  N.  Y.  Misc.  Rep.  (Buffalo 
Super.  Ct.)  200. 

North  Carolina.  —  Meadows  v.  Smith,  7 
Ired.  Eq.  (42  N.  Car.)  7. 

Texas.  —  Landa  v.  Obert,  78  Tex.  33. 

Wisconsin.  —  Heckman  v.  Swartz,  50  Wis. 
267. 

3.  Where  Arrest  Without  Lawful  Authority  — 

England.  —  Bac.  Abr.,  tit.  Duress  (A);  Stepney 
v.  Lloyd,  Cro.  Eliz.  646;  Pitt  v.  Coomes,  2  Ad. 
&  El.  459,  29  E.  C.  L.  143. 

United  States.  —  Brown  v.  Pierce,  7  Wall. 
(U.  S.)  217. 

Arkansas.  —  Durr  v.  Howard,  6  Ark.  461. 

Georgia.  —  Hunt  v.  Hunt,  94  Ga.  257. 

Illinois.  —  Plummer  v.  People,  16  111.  358. 

Indiana.  —  Brooks  v.  Berryhill,  20  Ind.  97. 

Maine.  —  Bowker  v.  Lowell,  49  Me.  429. 

Massachusetts. — Tilley  v.  Damon,  11  Cush. 
(Mass.)  247;  Fisher  v.  Shattuck,  17  Pick. 
(Mass.)  252. 

New  Hampshire.  —  Richardson  v.  Duncan,  3 
N.  H.  508;  Alexander  v.  Pierce,  10  N.  H.  494; 
Breck  v.  Blanchard,  22  N.  H.  303. 

New  York.  —  Strong  v.  Grannis,  26  Barb. 
(N.  Y.)  122;  Richards  v.  Vanderpoel,  1  Daly 
(N.  Y.)  71;  Thompson  v.  Lockwood,  15  Johns. 
(N.  Y.)  256. 

Tennessee.  —  Willard  v.  Willard,  6  Baxt.  . 
(Tenn.)  297,  32  Am.  Rep.  529. 

Virginia.  —  Nelson  v.  Suddarth,  1  Hen.  & 
M.  (Va.)  350. 

Wisconsin.  —  Heckman  v.  Swartz,  50  Wis. 
267. 

Illustrations.  —  A  justice  of  the  peace  having 
no  authority  under  the  Massachusetts  statutes 
to  direct  a  warrant  to  a  constable  of  another 
county,  the  execution  of  such  warrant  by  the 
constable  is  without  lawful  authority;  and 
where  apromise  of  marriage  was  made  by  the 
prisoner  under  the  influence  of  such  an  im- 
prisonment, such  promise  is  void  for  duress. 
Tilley  v.  Damon,  n  Cush.  (Mass.)  247.  See 
the  title  Marriage. 

Where  a  person  is  arrested  out  of  the  state 
on  a  warrant  sued  out  in  another  state,  and 
brought  to  the  former  state  in  the  custody  of 
an  officer,  such  imprisonment  is  illegal,  and  a 
contract  made  by  the  prisoner  under  the  influ- 
ence thereof  may  be  avoided  for  duress. 
Brooks  v.  Berryhill,  20  Ind.  97. 

Where  the  Warrant  Failed  to  Charge  Any 
Offense.  —  Where  the  warrant  under  which  the 
arrest  is  made  fails  to  charge  any  offense 
against  the  law,  such  warrant  is  void  on  its 
face,  and  any  contract  made  under  the  influ- 
ence of  detention  in  custody  under  such  war- 
rani  may  be  avoided  for  duress.  Heckman  v. 
Swartz,  50  Wis.  267;  Hunt  v.  Hunt,  94  Ga.  257. 

A  warrant  against  a  father  on  the  charge  of 
kidnapping  his  own  child,  with  the  custody  of 
whom  he  never  parted,  is  an  offense  unknown 
to  the  law,  and  such  warrant  is  a  nullity;  and 
a  writing  executed  by  him  under  the  influence 
of  such  arrest,  purporting  to  surrender  to  the 

Volume  X. 


lefinitions  and  General  Nature. 


DURESS. 


In  Avoidance  of  Noncriminal  Act. 


or  a  iust  cause,  but  for  an  unlawful  purpose,  even  though  under  proper 
It  must,  however,  appear  that  the  act  sought  to  be  avoided  was 


jrocess.1 

nother  of  the  child  its  custody  and  his  parental 
luthority,  is  not  binding,  and  may  be  avoided 
or  duress.    Hunt  v.  Hunt,  94  Ga.  257. 

A  party  irregularly  arrested  was  discharged 
>n  paying  into  court  the  sum  claimed  and 
mother  sum  as  security  for  the  expenses  of  the 
irrest.  The  court,  on  motion  made  a  year  and 
1  half  after  the  arrest,  ordered  the  money  to  be 
-epaid  to  him,  his  application  appearing  not  to 
lave  been  unnecessarily  delayed.  Pitt  v. 
Zoomes,  2  Ad.  &  El.  459.  29  E.  C.  L  14.3 

Illegal  Detention  under  Arrest. —  Under  the 
Massachusetts  statute  of  1785,  c.  66,  §  2,  a 
justice  of  the  peace  to  whom  complaint  was 
made  had  authority  to  issue  his  warrant  for 
aringing  a  party  complained  of  before  him  for 
examination.  Where,  under  such  statute,  a 
warrant  was  issued  by  one  justice  and  exe- 
cuted, and  the  accused  brought  before  another 
justice,  such  other  justice  requiring  the  party 
accused  to  give  bond  to  answer  to  the  com- 
plaint before  a  court  of  common  pleas  and 
ordering  that  he  be  held  in  custody  until  such 
bond  should  be  executed,  the  bond  when  exe- 
cuted was  held  void  for  duress.  Fisher  v. 
Shattuck,  17  Pick.  (Mass.)  252. 

Where  a  man  was  lawfully  arrested  and 
taken  before  a  justice,  where  he  offered  to  give 
sufficient  bond,  which  the  justice  refused  to 
accept  under  the  expressed  misapprehension 
that  the  offense  was  not  bailable,  stating  that 
the  accused  must  settle  or  go  to  jail,  and  the 
one  arrested  settled  by  giving  a  bond  condi- 
tioned for  the  support  of  an  illegitimate  child 
of  which  he  was  the  father,  the  court  held  that 
if  the  execution  of  the  bond  was  induced  by 
the  refusal  of  the  justice  to  consider  the  bail 
offered,  the  bond  might  be  avoided  for  duress. 
Whitefield  v.  Longfellow,  13  Me.  146. 

Arrest  Without  Color  of  Authority.  —  Where,  in 
a  divorce  suit,  it  appeared  that  the  complain- 
ant was,  by  force  of  arms  and  without  color  of 
authority,  arrested  upon  the  highway  by  the 
brother  of  the  defendant,  and  while  under 
arrest  forced  to  submit  to  the  form  and  cere- 
mony of  a  marriage  with  the  defendant,  the 
court  held  that  the  formal  consent  given  during 
the  marriage  ceremony  was  obtained  by  duress, 
and  that  the  marriage  should  be  annulled. 
Willard  v.  Willard,  6  Baxt.  (Tenn.)  297,  32 
Am.  Rep.  529.  To  the  same  effect  see  Bas- 
sett  v.  Bassett,  9  Bush  (Ky.)  696. 

1.  Arrest  for  Just  Cause  but  for  Improper  Pur- 
pose _  United  States.  —  Baker  v.  Morton,  12 
Wall.  (U.  S.)  150;  Brown  v.  Pierce,  7  Wall.  (U. 

^'^ Alabama.  —  Hartford  F.  Ins.  Co.  v.  Kirk- 
patrick,  ill  Ala.  457. 

Georgia.  —  Graham  v.  Marks,  98  Ga.  67. 

Illinois.  —  Green  v.  Moss,  65  111.  App.  594; 
Mayers.  Oldham,  32  111.  App.  233;  Shenk  v. 
Phelps,  6  111.  App.  612;  Bane  v.  Detnck,  52 

111.  19.  .,,        ,  ... 

Massachusetts.  —  Hackett  v.  King,  6  Allen 
(Mass.)  58;  Sweet  v.  Kimball,  166  Mass.  332. 

Michigan. — Seiber  v.  Price,  26  Mich.  518; 
Holbrook  v.  Cooper,  44  Mich.  373. 

Missouri.  —  Holmes  v.  Hill,  19  Mo.  159. 

New  Hampshire. — Severance  v.  Kimball,  8 
N.  H.  386;  Richardson  v.  Duncan,  3  N.  H.  511 


New  York.  —  Strong  v.  Grannis,  26  Barb.  (N. 
Y.)  122;  Foshay  v.  Ferguson,  5  Hill  (N.  Y.)  154. 

Pennsylvania.  —  Fillman  v.  Ryon,  168  Pa.  St. 
484;  Work's  Appeal,  59  Pa-  St-  446. 

South  Carolina.  —  Meek  v.  Atkinson,  1 
Bailey  L.  (S.  Car.)  84,  19  Am.  Dec.  653. 

Texas.  —  Phelps  v.  Zuschlag,  34  Tex.  371. 

Wisconsin.  —  Heckman  v.  Swartz,  64  Wis.  48. 

Canada.  —  Shorey  v.  Jones,  15  Can.  Sup.  Ct. 
Rep.  398. 

Old  English  Doctrine.  —  Formerly,  in  order  to 
constitute  duress,  the  imprisonment  under 
which  the  act  was  performed  must  have  been 
in  itself  illegal.  Where  a  prisoner  was  held 
on  legal  process,  the  custody  itself  being  law- 
ful, a  contract  made  under  the  influence  of  such 
imprisonment  could  not  be  avoided  for  duress. 
The  old  doctrine  is  thus  expressed  in  1  Chitty 
on  Contracts,  270:  ' '  But  executio  juris  non  habet 
injuriam;  and  therefore  the  mere  fact  of  im- 
prisonment is  not  deemed  sufficient  to  avoid 
an  agreement  obtained  through  the  medium 
thereof,  if  the  party  was  in  proper  custody, 
under  the  regular  process  of  a  court  of  com- 
petent jurisdiction.  Thus,  after  judgment  in 
an  action,  the  defendant,  having  no  good 
cause  of  action,  caused  the  plaintiff  to  be 
arrested  and  detained  in  prison,  threatening 
him  that  if  he  would  not  seal  a  release  to  him, 
he  should  lie  there  and  rot;  whereupon  he 
sealed  the  release  and  was  discharged.  And 
it  was  held  by  Bridgman,  J.,  that  he  being  in 
cus'ody  of  the  law  by  the  king's  writ,  it  was 
not  any  duress  to  be  pleaded  in  avoidance  of 
the  deed;  but,  being  arrested  without  cause  of 
action,  he  had  his  remedy  by  action  on  the 
case."    Citing  Anonymous,  I  Lev.  68. 

Old  American  Doctrine.  —  See  Crowell  v.  Glea- 
son,  10  Me.  325;  Meek  v.  Atkinson,  1  Bailey  L. 
(S.  Car.)  84,  19  Am.  Dec.  653;  Waterman  v. 
Barratt,  4  Harr.  (Del.)  311.  where  the  validity 
of  this  doctrine  was  recognized. 

Payment  of  or  Contract  to  Pay  Money. -r- If 
there  is  an  arrest  for  a  just  cause,  but  for  an 
unlawful  purpose,  and  the  party  arrested  is 
induced  by  such  restraint  to  execute  a  con- 
tract to  pay  money  for  his  release,  he  may 
avoid  it  as  one  procured  by  duress,  or  he  may 
recover  money  paid  under  such  circumstances. 
Brown  v.  Pierce,  7  Wall.  (U.  S.)  215;  Fillman 
v.  Ryon,  168  Pa.  St.  485;  Heckman  v.  Swartz, 
64  Wis.  48;  Richardson  v.  Duncan,  3  N.  H. 
511;  Phelps  v.  Zuschlag,  34  Tex.  371. 

Where  Just  Debt  Evidenced  by  Fromissory  Note 
Executed  under  Duress.  —  Where  persons  who 
had  obtained  the  execution  of  promissory 
notes  by  the  imposition  of  duress  of  imprison- 
ment afterwards  brought  suit  on  the  notes, 
the  court  held  that  where  the  judgment  of  the 
court  canceled  the  notes  as  having  been  exe- 
cuted under  duress,  it  was  error  to  give  judg- 
ment for  the  plaintiffs  for  the  amount  due 
evidenced  by  such  notes;  that,  the  action  being 
upon  the  notes,  a  recovery  could  be  had  on 
them,  or  not  at  all.  Phelps  v.  Zuschlag,  34 
Tex.  371. 

Where  it  was  ascertained  and  admitted  that 
a  person  had  embezzled  a  sum  of  mon^y,  and 
it  appeared  that  after  such  embezzlement  he 
was  arrested  under  a  warrant  charging  the 
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induced  by  the  custody.  The  existence  of  duress  is  generally  a  question  of 
fact  and  will  not  be  assumed  because  of  the  restraint,  if  the  contract  sought 
to  be  avoided  is  a  just  one.1 

c.  Duress  per  MlNAS  —  (i)  In  General. —  Duress  per  minas  exists  when 
a  person  is  induced  to  perform  an  act  to  avoid  a  threatened  and  impending 
calamity. 

(2)  Common-law  Definition.  —  Under  the  common-law  rule,  an  act  could  be 
avoided  for  duress  per  minas  only  when  the  threatened  danger  to  avoid  which 
it  was  done  was  either  loss  of  life,  loss  of  member,  mayhem,  or  imprisonment. 
The  avoidance  of  an  act  for  duress  per  minas  was  said  by  the  old  authorities, 
still  adhered  to  by  the  English  courts,  to  have  been  limited  to  these  cases 
because  the  law  afforded  an  adequate  redress  for  the  infliction  of  any  other 
injuries,  and  for  this  reason  a  threat  to  commit  any  of  them  was  insufficient  to 
overcome  the  will  of  a  reasonably  firm  man.2 


crime  of  embezzlement,  and  where,  in  order  to 
obtain  his  release,  though  no  express  agree- 
ment was  made  to  that  effect,  a  note  secured 
by  a  mortgage  was  given  for  the  amount  of 
the  money  embezzled,  it  was  held  in  an  action 
to  foreclose  the  mortgage  that  it  was  voidable 
for  duress.  Mayer  v.  Oldham,  32  111.  App. 
233- 

Statement  of  the  Rule.  —  In  Hackett  v.  King, 
6  Allen  (Mass.)  58,  the  court  approved  of  the 
following  instruction,  which  had  been  given 
by  the  trial  court:  "  If  the  plaintiff  was 
arrested  under  a  legal  warrant  and  by  a  proper 
officer,  yet  if  one  of  the  objects  of  the  arrest 
was  therebv  to  extort  money  or  property  from 
him,  or  to  enforce  the  settlement  of  a  civil 
claim,  such  arrest  would  be  a  false  imprison- 
ment by  all  who  directly  or  indirectly  procured 
the  same  or  participated  therein  for  any  such 
purpose;  and  if  said  release  was  obtained  by 
means  of  such  arrest  it  would  be  void." 

Reason  for  the  Existing  Rule.  —  Mr.  Justice 
Ogden,  in  Phelps  v.  Zuschlag,  34  Tex.  371, 
commenting  upon  and  comparing  the  old  Eng- 
lish rule  with  that  which  now  generally  pre- 
vails in  the  United  States,  said:  "  Justice 
Story  defines  a  contract  to  be  '  a  deliberate  or 
voluntary  engagement  between  competent  par- 
ties, upon  a  legal  consideration,  to  do  or  not  to 
do  some  act.'  *  *  *  Again,  the  rule  re- 
quires that  all  parties  to  a  contract  must  be 
competent  to  contract,  and  able  to  bind  them- 
selves under  the  contract.  The  appellant 
claims  that  when  he  signed  the  notes  and  deed 
sued  on,  he  was  under  duress  of  imprison- 
ment; that  he  was  forced  by  threats,  and 
through  fear,  to  sign  the  notes  and  deed 
against  his  will  and  volition;  and  that,  there- 
fore, he  should  not  be  held  bound  by  those 
acts.  The  common-law  rule  that  imprison- 
ment under  due  process  of  law,  and  for  prob- 
able cause,  is  not  such  duress  as  would 
invalidate  a  contract  by  the  party,  while  under 
arrest,  has  been  materially  modified  by  ele- 
mentary writers  and  judicial  decisions,  and 
the  better  and  more  reasonable  rule  is  believed 
to  have  been  adopted,  by  authority,  that  where 
an  arrest  for  probable  cause  is  made  under 
lawful  authority,  but  for  an  improper  purpose, 
and  the  person  arrested  pays  money,  or  enters 
into  any  contract,  the  object  of  which  is  to 
procure  his  enlargement,  such  an  arrest  will 
be  considered  duress  of  imprisonment." 

Detention   under  Arrest  —  Refusal  to  Accept 


Sufficient  Bail.  —  In  an  action  on  a  promissory 
note,  the  evidence  of  the  defendant  tended  to 
establish  the  following  facts:  That  the  plain- 
tiff brought  an  action  against  the  defendant 
for  false  imprisonment  and  procured  his  arrest 
in  such  action  from  a  court  commissioner  of 
M.  county;  that  such  warrant  wTas  executed 
and  the  defendant  taken  to  a  different  county 
from  that  in  which  he  lived,  thus  depriving 
him  of  an  opportunity  to  consult  friends  and 
get  bail,  which  he  was  able  to  do  in  the  county 
of  his  residence;  that  at  M.  he  was  taken  to 
the  office  of  the  plaintiff's  attorney,  and  there 
sufficient  bail,  which  was  offered,  was  refused, 
and  an  opportunity  to  get  other  bail  likewise 
refused;  that  he  was  made  to  believe  that 
there  was  no  way  for  him  to  avoid  going  to 
jail,  except  to  settle;  that  he  did  settle  and 
give  the  note  in  suit.  Much  of  this  evidence 
was  denied  by  the  plaintiff  and  his  witnesses. 
It  was  held  that  the  defendant's  evidence 
tended  to  establish  that  the  note  was  given 
under  duress  of  imprisonment,  and  that  it  was 
error  in  the  court  below  to  direct  a  verdict  for 
the  plaintiff.    Behl  v.  Schuett,  88  Wis.  471. 

1,  Act  Must  Be  Done  Because  of  the  Restraint. 
—  Feller  v.  Green,  26  Mich.  70;  Spaulding  v. 
Crawford,  27  Tex.  155;  Pflaum  v.  McClintock, 
130  Pa.  St.  369. 

In  Feller  v.  Green,  26  Mich.  70,  Justice 
Cooley  said:  "To  make  out  the  defense  of 
duress  of  imprisonment,  it  must  appear  that 
the  party's  action  has  been  influenced  by  the 
restraint.  If  he  has  only  paid  or  secured  a 
just  debt,  while  held  in  custody,  the  transac- 
tion is  not  to  be  avoided  unless  he  did  so  be- 
cause of  the  custody.  The  question  is  one  of 
fact,  whether  he  was  coerced  or  acted  will- 
ingly; and  the  conclusion  of  coercion  is  not  a 
necessary  and  unavoidable  one  from  the  fact 
of  unlawful  restraint." 

In  an  action  on  a  note,  the  evidence  showed 
that  the  body  of  the  defendant's  son  had  been 
attached  in  a  civil  action  for  assault  and  bat- 
tery, and  that  the  defendant  executed  the  note 
in  compromise  of  the  claim.  The  evidence 
did  not  show  any  threats  of  criminal  prosecu- 
tion, and  the  mere  fact  of  the  imprisonment 
of  the  son  at  the  time  of  its  execution  was  held 
insufficient  to  deprive  the  transaction  of  its 
voluntary,  character.  Mascolo  v.  Montesanto, 
61  Conn.  50,  2g  Am.  St.  Rep.  170. 

2.  Old  Common-law  Rule. —  Bac.  Abr.,  title 
Duress,  A;  2^0.  Inst.  4S3;  2  Roll.  Abr.  124; 
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(3)  Modifications  of  Old  Doctrine.  — The  doctrine  prevailing  in  the  United 
States  has  been  universally  extended,  first,  in  judging  of  what  threat  may  be 
sufficient  to  overcome  the  mind  of  a  reasonably  firm  man,  so  as  to  embrace 
many  cases  excluded  by  the  common  law;1  and  secondly,  in  some  jurisdic- 
tions, the  test  as  to  the  existence  of  duress  is  determined  as  a  matter  of  fact 
by  the  effect  produced  on  the  particular  mind,  rather  than  by  the  conclusive 
assumption  of  the  common  law  that  what  would  be  insufficient  to  enthrall  the 
will  of  one  man  of  ordinary  courage  would  not  suffice  to  enthrall  that  of  another.* 

(4)  Effect  of  Threats  on  Mind  of  Actor.  —  The  doctrine  as  laid  down  by 
some  text  writers,3  and  as  defined  by  the  English  courts,  and  by  some  of  those 
in  the  United  States*  is  that  the  duress  per  minas  for -which  a  contract  made 


Vin.  Abr..  tit.  Duress,  23;  2  Greenleaf  on  Evi- 
dence, §  301;  Evans  v.  Gale,  18  N.  H.  401. 

The  old  rule,  which  is  still  the  prevalent  one 
in  England,  is  thus  expressed:  "  Duress 
minas  ant  causa  mettts  are  sufficient  to  avoid 
a  man's  own  act  in  four  cases,  viz.:  1st, 
for  fear  of  loss  of  life;  2dly,  of  loss  of  mem- 
ber; 3dly,  of  mayhem ;  and  4thly,  of  imprison- 
ment; otherwise  it  is  for  fear  of  battery,  which 
may  be  very  light,  or  burning  of  his  houses, 
or  taking  away  or  destroying  of  his  goods,  or 
the  like,  for  there  he  may  have  satisfaction  by 
recovery  of  damages."  Vin.  Abr.,  tit.  Duress 
23,  citing  2  Co.  Inst  483. 

1.  What  Will  Suffice  to  Overcome  tlie  Will  of 
an  Ordinarily  Firm  Man.  —  The  Supreme  Court 
of  the  United  States,  in  the  case  of  U.  S. 
v.  Huckabee,  16  Wall.  (U.  S.)  414,  speaking 
through  Mr.  Justice  Clifford,  said:  "  Unlaw- 
ful duress  is  a  good  defense  to  a  contract  if  it 
includes  such  degree  of  constraint  or  danger, 
either  actually  inflicted  or  threatened  and  im- 
pending, as  is  sufficient  in  severity  or  appre- 
hension to  overcome  the  mind  and  will  of  a 
person  of  ordinary  firmness.  Decided  cases 
may  be  found  which  deny  that  contracts  pro- 
cured by  menace  of  a  mere  battery  to  the  per- 
son, or  of  trespass  to  lands,  or  loss  of  goods, 
can  be  avoided  on  that  account,  as  such 
threats,  it  is  said,  are  not  of  a  nature  to  over- 
come the  will  of  a  firm  and  prudent  man;  but 
many  other  decisions  of  high  authority  adopt 
a  more  liberal  rule,  and  hold  that  contracts 
procured  by  threats  of  battery  to  the  person, 
or  of  destruction  of  property,  may  be  avoided 
by  proof  of  such  facts,  because  in  such  a  case 
there  is  nothing  but  the  form  of  a  contract 
without  the  substance.  Positive  menace  of 
battery  to  the  person,  or  of  trespass  to  lands, 
or  of  destruction  of  goods,  may  undoubtedly 
be,  in  many  cases,  sufficient  to  overcome  the 
mind  and  will  of  a  person  entirely  competent 
in  all  other  respects  to  contract,  and  it  is  clear 
that  a  contract  made  under  such  circumstances 
is  as  utterly  without  the  voluntary  consent  of 
the  party  menaced  as  if  he  were  induced  to 
sign  it  by  actual  violence;  nor  is  the  reason 
assigned  for  the  more  stringent  rule,  that  he 
should  rely  upon  the  law  for  redress,  satisfac- 
tory, as  the  law  may  not  afford  him  anything 
like  a  sufficient  and  adequate  compensation 
for  the  injury." 

One  who  acts  from  fear  of  threats  of  bat- 
tery, Foshay  v.  Ferguson,  5  Hill  (N.  Y.)  154, 
or  one  who  acts  from  fears  excited  by  the 
threatened  destruction  of  his  property,  may 
avoid  his  act  as  having  been  under  duress. 
Foshay  v.  Ferguson,  5  Hill  (N.  Y.)  154;  Spaids 


v.  Barrett,  57  III.  289,  11  Am.  Rep.  10;  Wal- 
ler v.  Parker,  5  Coldw.  (Tenn.)  476;  Central 
Bank  v.  Copeland,  18  Md.  305,  81  Am.  Dec. 
597.    See  infra,  this  title,  Duress  of  the  Goods. 

2.  See  infra,  this  section.  Effect  of  Threats 
on  Mind  of  Actor . 

3.  Old  Definition  —  Threats  Must  Be  Sufficient 
to  Enthrall  Mind  of  Firm  Man.  —  1  Chitty  on 
Contracts  271 ;  2  Greenleaf  on  Evidence,  £  301 ; 
Co.  Litt.-253  6;  1  Black.  Com.  130;  1  Story  on 
Contracts,  £  514. 

4.  U.  S.  v.  Huckabee,  16  Wall.  (U.  S.)  432; 
Brown  v.  Pierce,  7  Wall.  (U.  S.)  205;  Hartford 
F.  Ins.  Co.  v.  Kirkpatrick,  in  Ala.  456;  Bos- 
ley  v.  Shanner,  26  Ark.  280;  Barrett  v.  French, 
1  Conn.  354,6  Am.  Dec.  241;  Youngs  v.  Simm, 
41  111.  App.  28;  Bane  v.  Detrick,  52  111.  19; 
Harmon  v.  Harmon,  61  Me.  227,  14  Am.  Rep. 
556;  Buchanan  v.  Sahlein,  9  Mo.  App.  558; 
Wilkerson  v.  Hood,  65  Mo.  App.  491;  Horton 
v.  Bloedorn,  37  Neb.  666;  Landar  v.  Obert,  45 
Tex.  539;  Simmons  v.  Trumbo,  9  W.  Va.  359. 

In  some  of  the  cases  above  cited  the  com- 
mon-law definition  has  been  merely  quoted, 
and  does  not  seem  to  have  been  strictly 
applied  to  the  facts  of  the  case.  In  others  it 
has  been  applied  with  all  of  its  old  time 
rigidity. 

In  the  case  of  Bosley  v.  Shanner,  26  Ark. 
280,  though  the  facts  of  the  particular  case  did 
not  appear  from  the  opinion,  the  Supreme 
Court  approved  the  following  instructions: 
"  In  order  that  a  contract  or  statement  shall 
be  void  because  of  threats  or  menaces,  it  is 
necessary  that  the  threats  and  circumstances 
should  be  of  a  character  to  excite  the  reason- 
able apprehensions  of  a  man  or  person  of  ordi- 
nary courage,  and  the  promise,  contract,  or 
statement  should  be  made  under  the  influence 
of  such  threats  or  menace,"  and  affirmed  the 
case. 

The  Supreme  Court  of  Maine  approved  a 
similar  instruction  in  a  case  where  the  facts 
seemed  to  show  that  the  will  of  the  person  to 
whom  the  threats  were  made  was  actually 
coerced  thereby.  See  Harmon  v.  Harmon,  61 
Me.  227,  14  Am.  Rep.  556. 

So  also  did  the  Missouri  Court  of  Appeals,  in 
Wilkerson  v.  Hood,  65  Mo.  App.  491,  in  which 
case  it  was  said:  "  We  are  of  the  opinion 
that  the  evidence  is  insufficient  to  show  that 
Black  executed  the  note  under  duress  of  per- 
son. Threats  of  imprisonment,  to  amount  to 
such  duress,  must  be  of  such  a  character  and 
made  under  such  circumstances  as  to  excite 
the  fears  of  a  reasonably  firm  person  that  his 
imprisonment  is  imminent  and  immediate. 
This  court  has  held  that  to  constitute  duress 
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under  its  influence  may  be  avoided  must  be  of  such  character  as  to  overcome 
the  will  of  a  man  of  ordinary  courage  and  firmness  of  purpose.  This  general 
definition  would  seem  to  debar  persons  from  avoiding  a  contract  for  duress 
where  the  state  of  the  mental  or  physical  health,  the  condition  in  life,  or  the 
quality  of  mind  is  such  that  those  threats  accomplish  a  complete  enthral- 
ment  of  the  will,  whereas  in  the  case  of  a  firm,  courageous,  and  intelligent 
man  they  would  not  do  so.  The  vast  majority,  however,  of  the  American 
cases  in  which  this  old  definition  has  been  quoted  with  seeming  approval  were 
eases  in  which  it  did  not  appear  that  the  character  of  the  contracting  mind  was 
deficient,  and  for  that  reason  the  expressions  may  be  regarded  as  mere  dicta, 
the  force  to  which  they  are  entitled  having  reference  alone  to  the  legitimacy 
of  the  consideration  in  applying  the  evidence  of  duress  as  to  whether  it  has 
really  operated  to  coerce. 

The  Kule  Supported  by  Reason  and,  in  those  cases  where  the  question  has  directly 
arisen,  by  the  weight  of  American  authority,  is  that  the  question  of  duress  per 
minas  vel  /ion  is  one  of  fact  in  the  particular  case ; 1  that  it  may  or  may  not 
exist,  whether  the  threat  be  sufficient  or  insufficient  to  have  enthralled  the 
mind  of  a  man  of  ordinary  courage;  that,  though  the  consideration  of  whether 
a  man  of  ordinary  courage  and  firmness  of  purpose  would  under  like  circum- 
stances have  been  coerced  is  not  only  proper,  but  in  many  ordinary  cases  effect- 


by  threats  of  imprisonment  lhe  threats  must 
be  accompanied  with  the  statement  '  that  the 
prosecution  had  been  begun,  and  that  the  par- 
ties had  thus  the  means  immediately  at  hand 
of  procuring  the  instant  arrest  and  imprison- 
ment of  the  person  threatened.'  "  Citing 
Buchanan  v.  Sahlein,  9  Mo.  App.  552. 

So,  too,  the  Supreme  Court  of  Nebraska 
approved  an  instruction  that  the  threats 
"  must  have  been  of  such  a  character  as  to 
naturally  overcome  the  mind  and  will  of  a 
person  of  ordinary  firmness  and  deprive  him 
for  the  time  being  of  the  power  of  mind  and 
will  to  resist  the  demand  by  the  person  mak- 
ing such  threats."  Horton  v.  Bloedorn,  37 
Neb.  666. 

In  a  case  where  a  man,  residing  in  one  of 
the  Southern  states  during  the  war  of  the  late 
rebellion,  accepted  payment  of  a  bond  in  Con- 
federate notes  under  the  threat  that  he  dare 
not  refuse  payment  in  Confederate  notes; 
that,  if  he  did,  he  would  be  considered  dis- 
loyal, and  would  be  put  in  prison  and  kept 
there  during  the  war,  the  court  held  that 
no  duress  existed,  unless  there  was  that 
degree  of  danger,  threatened  and  impending, 
as  would  be  sufficient  to  overcome  the  mind 
and  will  of  a  person  of  ordinary  firmness;  and 
that  such  degree  of  danger  not  impending,  it 
was  immaterial  whether  or  not  the  person  who 
surrendered  the  bond  and  accepted  the  Con- 
federate money  was  influenced  by  internal 
fear.    Simmons  v.  Trumbo,  9  W.  Va.  358. 

Supreme  Court  of  the  United  States.  —  In  Brown 
v.  Pierce,  7  Wall.  (U.  S.)  205,  and  U.  S.  v. 
Huckabee,  16  Wall.  (U.  S.)  433,  in  both  of  which 
cases  duress  was  held  to  have  existed,  the 
common-law  definition  was  merely  quoted, 
each  of  the  cases  falling  within  it.  Indeed, 
in  the  latter  case,  the  general  observations  of 
Justice  Clifford,  and  his  criticisms  on  what 
threats  were  held  insufficient  at  common  law 
to  constitute  duress,  would  indicate  that  this 
court  had  practically  repudiated  the  old  defini- 
tion of  duress  per  minas  by  repudiating  its 
application. 


1.  Threats  Must  Be  Shown  to  Have  Coerced  — 

Illinois.  —  Schwartz  v.  Schwartz,  29  111.  App. 
516;  Overstreet  v.  Dunlap,  56  111.  App.  486. 
Indiana.  —  Stanley  v.  Dunn,  143  Ind.  495. 
Kansas.  —  Gabbey  v.  Forgeus,  38  Kan.  62. 
Michigan.  —  Feller  v.  Green,  26  Mich.  70. 
Minnesota.  —  Flanigan  v.  Minneapolis,  36 
Minn.  406. 

Montana.  —  Rossiter  v.  Loeber,  18  Mont.  372. 
New  Jersey.  —  Earle  v.  Norfolk,  etc..  Hosiery 
Co.,  36  N.  J.  Eq.  192. 

New  York.  —  Scudder  v.  Burrows,  (Supreme 
Ct.)  7  N.  Y.  St.  Rep.  605;  Fisher  v.  Bishop,  36 
Hun  (N.  Y.)  114;  Dunham  v.  Griswold,  100  N. 
Y.  224;  Stone  v.  Weiller,  57  Hun  (N.  Y.)  588, 
10  N.  Y.  Supp.  828. 

Pennsylvania.  —  Griffith  v.  Sitgreaves,  90 
Pa.  St.  161. 

Tennessee.  —  Wilkerson  v.  Bishop,  7  Coldw. 
(Tenn.)  24. 

Texas.  —  Oriental  Hotel  Co.  v.  Barclay, 
(Tex.  Civ.  App.  1897)41  S.  W.  Rep.  117. 

In  Wilkerson  v.  Bishop,  7  Coldw.  (Tenn.)  25, 
the  court  said:  "  It  is  very  difficult  to  declare 
what  circumstances  of  fear  and  terror,  operat- 
ing upon  the  mind  of  a  party,  shall  constitute 
such  duress  as  shall  avoid  a  contract;  for, 
from  the  nature  of  the  case,  no  testimony  can 
show  with  certainty  what  the  actual  mental 
condition  of  the  party  was.  *  *  *  When 
threats  or  other  attempts  at  intimidation  are 
proven,  then  the  fact  of  the  danger  to  which 
the  party  disregarding  the  threat  is  exposed  is 
a  fact  which,  proven  in  connection  with  the 
threat,  may  complete  the  duress.  But  mere 
proof  of  the  existence  of  the  danger,  without 
proof  that  it,  in  fact,  operated  upon  the  mind 
of  the  party,  or  that  such  threats  or  other 
means  were  employed  as  must  tend  to  cause 
it  to  operate  upon  the  mind,  will  not  be  suffi- 
cient to  establish  the  fact  of  duress.  *  *  * 
To  constitute  duress  the  danger  must  not  only 
exist,  but  must  be  shown  to  have  actually 
operated  upon  the  mind,  and  to  have  consti- 
tuted the  controlling  motive  for  the  perform- 
ance of  the  act  sought  to  be  avoided." 
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ive  in  determining  the  fact  of  whether  or  not  the  pressure  impelled  the  act, 
it  is  not  always  conclusive  of  that  fact,  and  never  so  where  the  age,  sex,  or 
mental  endowments  of  the  one  on  whom  it  is  imposed  make  such  a  comparison 
worthless  as  an  aid  to  reaching  the  conclusion  of  fact.1 


1.  Mind  and  Will  of  Particular  Person  Consid- 
ered.—  Overstreet  v.  Dunlap,  56  111.  App.  486; 
Baldwin  v.  Hutchison,  8  Ind.  App.  454;  Cribbs 
v.  Sowle,  87  Mich.  340,  24  Am.  St.  Rep.  166; 
Tapley  v.  Tapley,  10  Minn.  448,  88  Am.  Dec. 
76;  Ganz  v.  Weissenberger,  66  Mo.  App.  no; 
Turley  v.  Edwards,  18  Mo.  App.  676;  Rossiter 
v.  Loeber,  18  Mont.  372;  Earle  v.  Norfolk, 
etc..  Hosiery  Co.,  36  N.  J.  Eq.  192;  Parmen- 
tier  v.  Pater,  13  Oregon  127;  Jordan  v.  Elliott, 
12  W.  N.  C.  (Pa.)  56,  22  Am.  L.  Reg.  N.  S. 
180. 

The  Rule  of  the  Roman  Law  differed  from  that 
of  the  old  common  law,  and  its  doctrine  ac- 
corded more  with  reason  and  with  that  which, 
according  to  what  is  believed  to  be  the  weight 
of  modern  authority,  is  now  prevalent  in  the 
United  States.  Wharton,  in  his  work  on  Con- 
tracts, vol.  1,  §  147,  says:  "  In  the  Roman 
law  we  have  several  rulings  to  the  effect  that 
in  determining  whether  consent  was  extorted 
by  fear  we  are  to  take  into  consideration 
the  physical  condition,  the  sex,  the  mental 
and  nervous  condition,  the  education,  and  the 
peculiar  social  and  domestic  relations  of  the 
party  threatened." 

"  It  is  to  be  remarked,  that  seeing  all  per- 
sons have  not  the  same  courage  to  resist  vio- 
lence and  threatening,  and  that  many  are  so 
weak  and  fearful  that  they  cannot  stand  out 
against  the  least  impressions,  we  ought  not  to 
limit  the  protection  of  the  laws  against  threat- 
enings  and  violence  so  as  to  restrain  only  such 
acts  as  are  capable  to  overcome  persons  of  the 
greatest  courage  and  intrepidity.  But  it  is 
just  likewise  to  protect  the  weakest  and  most 
fearful,  and  it  is  chiefly  on  their  account  that 
the  laws  punish  all  acts  of  violence  and  op- 
pression." Domat's  Civil  Law,  pt.  1,  bk.  1, 
tit.  18,  §  2,  art.  1244. 

The  civil  law  still  recognizes  this  as  the 
proper  test  to  ascertain  whether  or  not  duress 
exists  in  the  particular  case.  "  We  judge  of 
the  degree  of  fear  by  the  quality  of  the  per- 
son on  whom  it  is  exercised  and  by  the  cir- 
cumstances which  cause  it."  Fieffe-Lacroix, 
torn.  1,  p.  99. 

Mr.  Bishop  thus  lends  the  weight  of  his 
authority  to  the  proposition  as  stated  in  the 
text:  "  In  duress,  there  are  some  propositions 
of  law,  or,  at  least,  propositions  accepted  in 
the  common-law  courts,  which  seem  a  little 
technical.  In  reason,  any  unlawful  exercise 
of  physical  force,  the  effect  whereof  is  to  in- 
duce a  person  to  become  a  party  to  an  appar- 
ent contract,  should  be  deemed  duress.  And 
the  test  of  it  should  be  simply  and  only, 
whether  or  not,  in  the  particular  instance,  it 
produced  this  effect.  Not  quite  so,  we  have 
seen,  is  the  language  of  the  books;  yet  the 
authorities  are  not  so  conclusive  against  this 
view  as  to  render  hopeless  the  urging  of  it 
upon  an  intelligent  court,  in  a  proper  case." 
Bishop  on  Contracts,  §  730. 

Statements  of  Existing  Doctrine  in  the  United 
States  Reason  Therefor.  —  In  the  case  of  Jor- 
dan v.  Elliott,  12  W.  N.  C,  (Pa.)  56,  22  Am.  L. 


Reg.  N.  S.  180,  where  a  note  had  been  ob- 
tained from  a  woman  seventy-seven  years  old, 
in  payment  of  a  debt  due  by  her  son,  by 
means  of  implied  threats,  which,  considering 
the  state  of  her  health,  were  regarded  as  suffi- 
cient to  have  coerced  her  will,  the  court  said: 
"As  we  have  already  said,  the  fantastic  heroics 
of  Jordan  would  not  have  been  sufficient  to  in- 
duce a  courageous  man  to  do  that  which  he 
was  not  disposed;  hence,  if  this  rule  is  to  be 
applied  to  the  case  in  hand,  the  defense  is  in- 
sufficient. But  fortunately  for  the  weak  and 
timid,  courts  are  no  longer  governed  by  this 
harsh  and  inequitable  doctrine,  which  seems 
to  have  considered  only  a  very  vigorous  and 
athletic  manhood,  overlooking  entirely  women 
and  men  of  weak  nerves.  Pothier  regards  this 
rule  as  too  rigid,  and  approves  the  better  doc- 
trine, that  regard  must  be  had  to  the  age,  sex, 
and  condition  of  the  parties,  since  that  fear 
which  would  be  insufficient  to  influence  a  man 
in  the  prime  of  life  and  of  military  character 
might  be  deemed  sufficient  to  avoid  the  con- 
tract of  a  woman,  or  man  in  the  decline  of  life. 
Evans's  Polh.  on  Oblig.,  i.  iS.  And  we  think 
the  opinion  of  Mr.  Evans  expresses  the  doc- 
trine which  is  now  approved  by  the  judicial 
mind,  both  of  this  country  and  of  England; 
that  is,  that  any  contract  produced  by  actual 
intimidation  ought  to  be  held  void,  whether 
as  arising  from  a  result  of  merely  personal 
infirmity  or  from  circumstances  which  might 
produce  a  like  effect  upon  persons  of  ordinary 
firmness." 

In  the  case  of  Earle  v.  Norfolk,  etc.,  Hosiery 
Co.,  36  N.  J.  Eq.  192,  it  was  held  that  wher- 
ever a  contract  is  made  under  and  because 
of  a  pressure  which  destroys  free  agency, 
whether  such  pressure  be  exercised  by  physi- 
cal force,  threats,  importunity,  or  any,  other 
species  of  physical  or  mental  coercion,  it  may 
be  avoided  for  duress.  In  this  case  the  vice- 
chancellor  said :  "All  that  can  be  safely  said 
in  the  way  of  formulating  a  definition  of  what 
the  law  calls  undue  influence  is  to  say  that 
whatever  destroys  free  agency  and  constrains 
the  person  whose  act  is  brought  in  judgment 
to  do  what  is  against  his  will,  and  what  he 
would  not  have  done  if  left  to  himself,  is  un- 
due influence,  whether  the  control  be  exercised 
by  physical  force,  threats,  importunity,  or  any 
other  species  of  mental  or  physical  coercion. 
The  extent  or  degree  of  the  influence  is  quite 
immaterial,  for  the  test  is,  Was  the  influence, 
whether  slight  or  powerful,  sufficient  to  de- 
stroy free  agency  and  render  the  act  brought 
in  judgment  rather  the  result  of  the  determi- 
nation of  the  mind  of  another  than  the  expres- 
sion of  the  mind  of  the  actor?  " 

In  Parmcnticr  t.  Pater,  13  Oregon  121, 
where  a  debtor  obtained  the  relinquishment 
of  a  debt  from  his  creditor,  a  man  of  weak 
mind,  by  threats  which,  though  not  of  such  a 
character  as  are  calculated  to  operate  on  a 
person  of  ordinary  intelligence,  health,  and 
character,  were  shown  to  have  actually  oper- 
ated to  coerce  the  creditor's  will,  it  was  held 
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II.  On  Whom  Duress  Must  Be  Imposed  —  1.  Party  to  the  Contract  —  a.  In 

GENERAL.  —  As  a  general  rule,  which  is  subject  to  several  exceptions  here- 


that  the  relinquishment  might  be  avoided  for 
duress.  In  this  case  Mr.  Justice  Thayer, 
speaking  for  the  court,  said:  "  It  was  claimed 
upon  the  argument  that,  in  order  to  constitute 
duress  by  threats,  they  must  be  of  such  a 
character  as  are  calculated  to  operate  on  a 
person  of  ordinary  firmness,  and  inspire  a  just 
fear  of  injury.  This  is  frequently  said  by 
courts  and  text  writers.  Bouvier,  in  his  Law 
Dictionary,  says  it;  but  he  immediately  adds 
the  following:  '  The  age,  sex,  state  of  health, 
temper,  and  disposition  of  the  party,  and 
other  circumstances  calculated  to  give  greater 
or  less  effect  to  the  violence  or  threats,  must 
be  taken  into  consideration.'  It  would  be 
very  remarkable  if  these  circumstances  could 
not  be  taken  into  consideration  in  such  a  case; 
and  yet  I  do  not  see  how  the  test  that  '  the 
violence  or  threats  must  be  such  as  are  calcu- 
lated to  operate  on  a  person  of  ordinary  firm- 
ness '  is  consistent  therewith.  The  doctrine 
of  duress,  as  understood  at  common  law,  was 
also  alluded  to,  but  the  duress  claimed  in  this 
case  to  have  been  resorted  to  by  the  appellant 
was  of  a  different  character.  *  *  *  It  was 
a  restraint  or  fear  incited  by  threats  that  an 
impending  calamity  would  befall  the  unfortu- 
nate Parmentier  unless  he  complied  with  the 
demands  of  the  appellant.  The  threats  may 
have  been  vague,  and  the  danger  remote;  but 
they  were  just  as  effectual  in  the  accomplish- 
ment of  their  purpose  as  a  double-barrel  shot- 
gun would  have  been,  if  loaded  and  leveled 
at  the  party's  head.  *  *  *  Persons  of  a 
'  weak  or  cowardly  nature  '  are  the  very  ones 
that  need  protection.  The  courageous  can 
usually  protect  themselves.  Capricious  and 
timid  persons  are  generally  the  ones  that  are 
influenced  by  threats,  and  it  would  be  great 
injustice  to  permit  them  to  be  robbed  by  the 
unscrupulous  because  they  are  so  unfortu- 
nately constituted.  The  important  question 
in  the  case  was  whether  the  appellant  was  in- 
debted to  Louis  Parmentier,  as  testified  to  by 
the  respondent.  If  it  be  true  that  he  was  so 
indebted,  then  he  should  have  paid  it,  not- 
withstanding he  had  succeeded  by  artifice  in 
securing  a  surrender  of  the  evidence  of  the 
debt.  That  a  person  should,  in  such  a  case, 
be  allowed  to  profit  by  his  own  wrong,  would 
be  a  monstrous  proposition." 

And  this  rule  was  recognized  by  the  Court 
of  Appeals  of  Illinois  in  a  case  where  a  defend- 
ant was  being  sued  on  a  note  given  by  him  on 
account  of  the  implied  threats  of  the  payee  to 
prosecute  him  for  larceny,  of  which  crime  he 
was  in  fact  innocent.  The  court  said:  "  The 
fact,  if  it  was  one,  that  appellee  did  not  act  as 
a  reasonable  man  in  yielding  to  threats  in 
signing  the  note  might  be  a  circumstance 
from  which  the  jury  might  find  he  did  not 
yield  and  sign  the  note  on  that  account,  but  it 
is  not  an  estoppel  to  the  plea  of  duress." 
Overstreet  v.  Dunlap,  56  111.  App.  487. 

Where  an  ignorant  old  man  was  threatened 
with  criminal  prosecution  for  an  act  he  denied 
having  committed,  but  on  account  of  his  age 
and  ignorance  of  the  law  he  was  intimidated 
by  the  threats  so  as  to  overcome  his  will  and 
cause  him  to  pay  money  demanded  of  him  to 
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the  person  making  the  threat,  such  payment 
was  made  under  duress,  and  might  be  recov- 
ered back.  Cribbs  v.  Sowle,  87  Mich.  347,  24 
Am.  St.  Rep.  166.  In  this  case  Morse,  J., 
speaking  for  the  court,  observed:  "  It  has 
been  said  by  some  of  the  courts  that  mere 
threats  of  criminal  prosecution,  when  neither 
warrant  has  been  issued  or  proceedings  com-  * 
menced,  do  not  constitute  duress,  Buchanan 
v.  Sahlein,  9  Mo.  App.  552;  Higgins  v.  Brown, 
78  Me.  473;  Cahaba  v.  Burnett,  34  Ala.  400; 
and  by  others,  that  a  threat  of  arrest  for  which 
there  is  no  ground  does  not  constitute  duress, 
as  the  party  could  not  be  put  in  fear  thereby, 
Knapp  v,  Hyde,  60  Barb.  (N.  Y.)  80;  Preston 
v.  Boston,  12  Pick.  (Mass.)  12.  But  these 
rules  do  not  seem  to  have  any  regard  to  the 
condition  of  the  mind  of  the  person  acted  upon 
by  threat,  or  to  take  into  consideration  the 
age,  disposition,  or  intellect  of  the  person  so 
threatened;  and  leave  the  old,  the  ignorant, 
the  weak,  and  the  timid  at  the  mercy  of  the 
buliy  or  the  scoundrel  who  operates  upon  their 
fears  to  extort  money  from  them." 

In  a  suit  brought  to  recover  back  money  as 
having  been  paid  under  duress,  the  complaint 
alleged  and  the  evidence  established  that  the 
plaintiff,  having  been  a  witness  in  another 
law-suit,  testified  in  good  faith  that  the  repu- 
tation of  the  defendant's  son,  also  a  witness 
in  that  suit,  was  bad  for  truth  and  veracity, 
and  on  cross-examination  also  stated  that  he 
had  been  told  that  the  witness  had  been 
guilty  of  larceny;  that  the  defendant  threat- 
ened the  next  day  to  prosecute  the  plaintiff  for 
perjury  unless  he  paid  to  him  a  certain  sum 
of  money;  that  the  plaintiff  was  a  person  of 
weak  mind  and  little  education,  and  was  igno- 
rant of  the  law  and  of  his  rights  and  liabilities 
as  a  witness;  that  the  defendant  was  a  shrewd 
business  man  of  experience;  that  the  plaintiff 
being  put  in  fear  that  such  threats  could  and 
would  be  carried  out,  and  upon  the  promise 
of  the  defendant  not  to  prosecute  him,  paid  the 
money.  The  court  held  that  the  money  was 
paid  under  duress,  and  that  judgment  for  the 
plaintiff  had  been  properly  rendered.  The 
court  distinguished  this  case  from  those  there- 
tofore decided  in  Indiana,  and  said:  "  Upon 
these  facts,  there  was  clearly  no  consideration 
for  the  payment  of  this  money.  Neither  the 
appellant  nor  his  son  had  against  appellee 
even  a  colorable  claim  of  any  kind  whatso- 
ever, arising  from  the  testimony  which  he  had 
given  in  good  faith,  without  malice,  believing 
it  to  be  true,  and  which  was  responsive  to 
questions  by  appellant's  attorneys;  nor  had 
any  crime  been  committed  by  appellee.  His 
statements  as  a  witness,  under  the  circum- 
stances, were  absolutely  privileged.  *  *  * 
Counsel  for  appellant  argue  that  the  threats 
were  not  sufficient  to  constitute  duress,  be- 
cause not  of  such  character  as  should  have 
reasonably  excited  the  fears  actually  caused, 
and  cite  Hines  v.  Hamilton  County,  03  Ind. 
266,  and  Darling  v.  Hines,  5  Ind.  App.  319. 
The  case  in  hand  is  easily  distinguished  frcm 
those  by  the  fact  that  appellee  was  a  man  of 
weak  mind,  ignorant  of  the  law  and  his  rights, 
as  was   actually  known  to  appellant.  The 
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after  noted,  the  duress  must  be  imposed  upon  the  party  seeking  to  avoid  his 
contract  by  reason  of  it.1 

b.  Exceptions  to  the  General  Rule  —  (i)  Husband  or  Wife  of  Party. 
—  The  chief  exception  is  in  the  case  of  husband  and  wife.  Duress  of  either 
will  avoid  the  contract  of  the  other  induced  by  reason  of  it.2 


threats  made  unquestionably  did  excite  the 
fear  and  belief  that  appellant  could  and  would 
carry  them  out.  It  comes  with  an  ill  grace 
from  appellant  to  say  that  appellee  ought  not 
to  have  been  so  badly  scared."  Baldwin  v. 
Hutchison,  8  Ind.  App.  454. 

Rule  for  the  Ascertainment  of  the  Existence  of 
Duress.  —  The  case  of  Rossiter  v.  Loeber,  18 
Mont.  372,  laid  down  the  rule  which  is  seem- 
ingly unavoidably  deduced  from  the  doctrines 
recognized  by  the  cases  cited  or  quoted  in  the 
two  preceding  notes.  In  that  case  the  defend- 
ant, in  defense  of  an  action  on  a  promissory 
note,  pleaded  duress,  and  in  substantiation 
thereof  introduced  evidence  tending  to  show 
that  he  was  threatened  with  personal  violence 
unless  he  executed  the  note.  The  trial  court 
had  charged  the  jury  that  duress  in  the  execu- 
tion of  the  note  did  not  exist  unless  the  threats 
were  of  such  a  character  as  would  have  been 
likely  to  coerce  a  man  of  the  defendant's  firm- 
ness. The  Supreme  Court,  in  sustaining  the 
order  of  the  lower  court  granting  a  new  trial, 
concluded.  "  The  question  in  the  case  under 
the  testimony  was  whether  this  defendant, 
presumably  of  ordinary  firmness,  was  actually 
threatened  with  violence  or  restraint,  or  was 
restrained,  and  was  actually  and  reasonably 
in  fear  of  personal  injury  or  confinement,  and 
acted  in  executing  the  note  under  the  influence 
of  such  threats  and  fears.  If  this  question 
was  affirmatively  answered  plaintiff  could  not 
recover,  and  if  defendant's  testimony  was 
true,  and  he  was  terrified,  and  acted  under 
compulsion,  whether  the  threats  of  violence 
were  of  such  character  as  to  be  likely  to  terrify 
a  man  of  his  assumed  firmness  became  imma- 
terial." 

Conclusions  from  Authorities  Examined.  —  The 

importance  of  the  question,  the  slight  conflict 
of  American  authority,  and  (if  the  expression 
may  be  used)  the  great  conflict  of  dicta  relat- 
ing to  the  question,  have  necessitated  this 
lengthy  treatment  of  the  definition.  The  doc- 
trine stated  in  the  text  is  thus,  in  a  brief  though 
admirably  comprehensive  definition,  expressed 
by  Justice  Cooley  in  Hackley  v.  Headley,  45 
Mich.  569.  "  Duress  exists  when  one,  by  the 
unlawful  act  of  another,  is  induced  to  make  a 
contract  or  perform  some  act  under  circum- 
stances which  deprive  him  of  the  exercise  of 
free  will."  It  will  be  observed  that  under  this 
definition  the  question  of  duress  per  minas  vel 
non  resolves  itself  into  one  of  fact;  that  the 
question  of  fact  is  the  effect  produced  on  the 
mind  and  will,  rather  than  the  means  em- 
ployed to  produce  it;  that,  as  a  corollary  to 
this,  the  character  of  the  mind  of  the  subject 
is  a  proper  subject  of  inquiry  in  ascertaining 
whether  or  not  coercion  took  place. 

1.  Party  to  the  Contract  —  England.  —  Hus- 
combe  v.  Standing,  Cro.  Jac.  187;  Warn  v. 
Sandown,  3  Keb.  238. 

United  States.  —  Hazard  v.  Griswold,  21  Fed. 
Rep.  178. 

Georgia.  —  Graham  v.  Marks,  98  Ga.  67. 


Illinois.  —  Plummer  v.  People,  16  111.  358; 
Huggins  v.  People,  39  111.  246. 

Indiana.  —  Tucker  v.  State,  72  Ind.  242; 
Schee  v.  McQuilken,  59  Ind.  269. 

Kentucky.  —  Jones  v.  Turner,  5  Litt.  (Ky.) 
147. 

Massachusetts.  —  Robinson  v.  Gould,  11 
Cush.  (Mass.)  55;  Lewis  v.  Bannister,  16  Gray 
(Mass.)  500;  Bowman  v.  Hiller,  130  Mass.  153, 
39  Am.  Rep.  442. 

Missouri.  —  Marion  Distilling  Co.  v.  Ellis, 
63  Mo.  App.  17. 

Virginia.  —  Archer  v.  Com.,  10  Gratt.  (Va.) 
627. 

Wyoming.  —  Barrett  v.  Mahnken,  (Wyoming 
1897)48  Pac.  Rep.  202. 

See  also  Wamsley  v.  Darragh,  14  Misc.  Rep. 
(N.  Y.  C.  PI.)  566,  citing  6  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  90. 

In  Bac.  Abr.,  tit.  Duress  (B),  the  general 
rule  is  thus  laid  down:  "The  duress  that 
will  avoid  a  deed  must  be  done  to  the  party 
himself;  therefore  if  A  and  B  enter  into  an 
obligation  by  reason  of  duress  done  to  A,  B 
shall  not  avoid  this  obligation,  though  A  may, 
because  he  shall  not  avoid  it  by  duress  to  a 
stranger." 

2.  Husband  or  Wife  of  Party  —  England.  — 
McClatchie  v.  Haslam,  65  L.  T.  691,  17  Cox 
C.  C.  402. 

District  of  Columbia.  —  Merchant  v.  Cook,  21 
Wash.  L.  Rep.  (D.  C.)  83. 

Alabama.  —  Motes  v.  Carter,  73  Ala.  553; 
Holt  v.  Agnew,  67  Ala.  360. 

Connecticut.  —  McMahon  v.  Smith,  47  Conn. 
221,  36  Am.  Rep.  67. 

Illinois.  —  Plummer  v.  People,  16  111.  358; 
Compton  v.  Bunker  Hill  Bank,  96  111.  301,  36 
Am.  Rep.  147;  Mayer  v.  Oldham,  32  111.  App. 
233. 

Indiana.  —  Brooks  v.  Berryhill,  20  Ind.  97. 
Iowa.  —  Green  v.  Scranage,  19  Iowa  461,  87 
Am.  Dec.  447;  Giddings  v.  Iowa  Sav.  Bank, 
104  Iowa  676;  Singer  Mfg.  Co.  v.  Ravvson,  50 
Iowa  634;  Nevada  First  Nat.  Bank  v.  Bryan, 
62  Iowa  42. 

Kansas.  —  Heaton  v.  Norton  County  State 
Bank,  5  Kan.  App.  498;  Winfield  Nat.  Bank 
v.  Croco,  46  Kan.  620. 

Maryland.  —  Central  Bank  v.  Copeland.  18 
Md.  305,  81  Am.  Dec.  597. 

Michigan.  —  Benedict  v.  Roome,  106  Mich. 
378. 

Nebraska.  —  Hargreaves  v.  Korcek,  44  Neb. 
660. 

New  Jersey.  —  Lomerson  v.  Johnston,  47  N. 
J.  Eq.  312,  affirming  44  N.  J.  Eq.  93. 

New  York.  —  Adams  v.  Irving  Nat.  Bank, 
116  N.  Y.  606,  15  Am.  St.  Rep.  447;  Eadie  v. 
Slimmon,  26  N.  Y.  9,  82  Am.  Dec.  395. 

Pennsylvania.  —  McGrory  v.  Reilley,  14 
Phila.  (Pa.)  112,  37  Leg.  Int.  (Pa.)  4. 

South  Carolina.  —  Williams  v.  Walker,  18  S. 
Car.  577. 

Tennessee.  —  Currie  v.  Kerr,  11  Lea  (Tenn.) 
138. 
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(2)  Parent  or  Child  of  Party.  —  T 
another  exception  to  the  general  rule, 
to  relieve  the  other  from  duress.1 

Texas.  —  Kocourek  v.  Marak,  54  Tex.  201, 
38  Am.  Rep.  623. 

Wisconsin.  —  City  Nat.  Bank  v.  Kusworm, 
83  Wis.  18S,  43  Am.  St.  Rep.  880. 

Evidence  of  Communication  of  Threats  to  Wife 
by  Husband  Admissible  —  Iowa  Statute.  —  Where 
a  mortgagee  demanded  of  a  husband  a  mort- 
gage on  the  homestead,  which  was  in  the 
wife's  name,  threatening  him  with  criminal 
prosecution  unless  such  mortgage  were  given, 
evidence  of  the  communication  of  such  threats 
to  the  wife  by  the  husband  is  admissible  to 
show  that  the  duress  operated  upon  her,  in- 
ducing the  execution  of  the  mortgage.  Such 
evidence  does  not  contravene  section  3642  of 
the  Code  of  Iowa,  forbidding  husband  or  wife 
to  divulge  communications  made  by  one  to  the 
other.  Giddings  v.  Iowa  Sav.  Bank,  104  Iowa 
676. 

Where  Evidence  Insufficient  to  Show  Duress.  — 

A  wife  sought  to  avoid  a  mortgage  which  she 
had  joined  with  her  husband  in  executing,  on 
the  ground  that  it  had  been  made  solely  to  re- 
lieve her  husband  of  a  threatened  prosecution. 
The  evidence  showed  that  both  the  husband 
and  the  wife  were  persons  of  unusual  intelli- 
gence; that  the  former  was  a  person  of  great 
business  experience;  that  just  prior  to  the  exe- 
cution of  the  mortgage,  but  after  the  same  had 
been  agreed  upon,  he  spent  an  hour  beyond 
the  influence  of  any  one  representing  the 
mortgagee;  and  that  after  the  execution  of  the 
mortgage,  he  did  not  complain  that  he  had 
been  under  duress.  The  evidence  of  the 
plaintiff,  consisting  solely  of  the  testimony  of 
the  husband,  was  to  the  effect  that  he  was 
threatened  with  a  criminal  prosecution  unless 
the  mortgage  were  executed  (which  was 
denied).  The  court  held  that  a  finding  that  the 
mortgage  had  been  voluntarily  executed  would 
not  be  disturbed.  Post  v.  Springfield  First 
Nat.  Bank,  38  111.  App.  259,  affirmed  138  111. 
559- 

Where  Pleading  Does  Not  Show  Duress.  —  As  a 

defense  to  an  action  to  foreclose  a  deed  of 
trust  executed  by  a  husband  and  wife,  the 
wife  pleaded  that  her  husband,  at  the  time  of 
the  execution  of  the  deed,  had  been  arrested 
on  a  criminal  charge  and  was  out  on  bail;  that 
the  plaintiff,  who  was  a  creditor  and  one  of  the 
bondsmen  of  her  husband,  said  that  unless  she 
signed  the  deed  the  bondsman  would  withdraw 
and  the  husband  would  have  to  go  to  jail,  and 
that  by  signing  the  deed  she  would  not  lose 
anything,  as  the  deed  would  not  divest  her  of 
the  property.  The  court  held  that  no  duress 
was  shown  by  the  answer,  and  that  a  de- 
murrer to  it  was  properly  sustained.  Levy  v. 
Burkle,  (Cal.  1887)  14  Pac.  Rep.  564. 

1.  Parent  or  Child  of  Party  —  England.  —  Wil- 
liams v.  Bayley,  12  Jur.  N.  S.  875,  L.  R.  1  H. 
L.  200;  Wayne  v.  Sands,  1  Freem.  351. 

Canada.  —  St.  Thomas  v.  Yearsley,  22  Ont. 
App.  340;  Shorey  v.  Jones,  15  Can.  Sup.  Ct. 
Rep.  398. 

United  States.  —  McClintick  v.  Cummins,  3 
McLean  (U.  S.)  158. 

Georgia.  —  Small  v.  Williams,  87  Ga.  681; 
Southern  Express  Co.  v.  Duffey,  48  Ga.  358. 


e  relation  of  parent  and  child  forms 
Either  may  avoid  his  contract  made 

Illinois.  —  Shenk  v.  Phelps,  6  111.  App.  612. 

Indiana.  —  Brooks  v.  Berryhill,  20  Ind.  97. 

Iowa.  —  Peed  v.  McKee,  42  Iowa  6S9. 

Massachusetts.  —  Harris  v.  Carmody,  131 
Mass.  51,  41  Am.  Rep.  188;  Taylor  v.  Jaques, 
106  Mass.  291;  Bryant  v.  Peck,  etc.,  Co.,  154 
Mass.  460. 

Michigan.  —  Wolf  v.  Troxell,  94  Mich.  573; 
Cribbs  v.  Sowle,  87  Mich.  340,  24  Am.  St.  Rep. 
166;  Meech  v.  Lee,  82  Mich.  274;  Weiser  v. 
Welch,  (Mich.  1897)  70  N.  W.  Rep.  438. 

Missouri.  —  Turley  v.  Edwards,  18  Mo. 
App.  676. 

Nebraska.  —  Beindorff  v.  Kaufman,  41  Neb. 
824. 

New  Jersey.  —  Bordentown  Tp.  v.  Wallace, 
50  N.  J.  L.  13. 

New  York.  —  Osborn  v.  Robbins,  36  N.  Y. 
365;  Strang  v.  Peterson,  56  Hun  (N.  Y.)4i8; 
Fisher  v.  Bishop,  36  Hun  (N.  Y.)  112;  Adams 
v.  Irving  Nat.  Bank,  116  N.  Y.  606,  15  Am.  St. 
Rep.  447 ;  Schoener  v.  Lissauer,  107  N.  Y. 
nr. 

Ohio .  —  Western  Ave.  Bldg.  Assoc.  v.  Wal- 
ters, 7  Ohio  Cir.  Ct.  Rep.  202;  Roll  v. 
Raguet,  4  Ohio  400,  22  Am.  Dec.  759. 

Pennsylvania. — Jordan  v.  Elliott,  12  W.  N. 
C.  (Pa.)  56,  22  Am.  L.  Reg.  N.  S.  180. 

Rhode  Island.  —  Foley  v.  Greene,  14  R.  I. 
618,  51  Am.  Rep.  419. 

Tennessee.  —  Coffman  v.  Lookout  Bank,  5 
Lea  (Tenn.)  232,  40  Am.  Rep.  31. 

Wisconsin.  —  Parcher  v.  Marathon  County, 
52  Wis.  388,  38  Am.  Rep.  745;  Schultz  v.  Cul- 
bertson,  49  Wis.  122,  46  Wis.  313;  McCormick 
Harvesting  Mach.  Co.  v.  Hamilton,  73  Wis. 
486. 

There  Was  at  One  Time  a  Slight  Conflict  of  Au- 
thority in  England  as  well  as  in  the  United 
States  as  to  whether  the  exception  to  the  gen- 
eral rule  should  be  extended  to  parent  and 
child.  Some  of  the  older  text  writers  regarded 
the  exception  in  the  case  of  husband  and  wife 
as  based  solely  on  the  fiction  that  in  law  they 
were  one,  rather  than  upon  the  closeness  of 
the  relation,  and  held  that  the  same  reason  for 
an  exception  did  not  properly  apply  to  parent 
and  child.  Shep.  Touch.  61;  Simms  v.  Bare- 
foot, 2  Hay  w.  (2  N.  Car.)  402. 

But  Lord  Bacon,  under  the  maxim  persona  con- 
jtmcta  aquiparatur  intercsse proprio,  Bac.  Max., 

"reg.  18,  wrote:  "  So  if  a  man  menace  me  that 
he  will  imprison  or  hurt  in  body  my  father  or 
my  child,  except  I  make  unto  him  an  obli- 
gation, I  shall  avoid  this  duress  as  well  as  if 
the  duress  had  been  to  mine  own  person." 
Broom's  Legal  Maxims  533. 

Reason  for  the  Rule.  —  In  Harris  v.  Carmody, 
131  Mass.  51,  41  Am.  Rep.  iSS,  the  reason  for 
the  rule  was  thus  explained  by  the  court: 
"  The  exception  in  favor  of  husband  and  wife 
is  not  based  solely  upon  the  legal  fiction  that 
they  are  in  law  one  person,  but  rather  upon  the 
nearness  and  tenderness  of  the  relation.  The 
substantial  reasons  for  the  exception  apply  as 
strongly  to  the  case  of  a  parent  and  child  as  to 
that  of  a  husband  and  wife.  No  more  power- 
ful and  constraining  force  can  be  brought  to 
bear  upon  a  man,  to  overcome  his  will  and  ex- 
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DURESS. 


On  Surety's  Principal. 


(3)  Other  Near  Blood  Relations  of  Party.  —  There  has  been  a  slight  tend- 
ency in  the  United  States  to  extend  these  exceptions  to  other  near  blood  rela- 
tions, though  only  in  a  very  few  cases  has  it  been  done.1 

2.  On  Surety's  Principal  —  a.  General  Rule.  —  Under  the  general  rule 
that  no  one  except  the  person  on  whom  the  duress  has  operated  may  avoid  his 
contract  by  reason  of  it,  the  obligation  of  a  surety  made  to  relieve  his  principal 
from  duress  is  valid  and  cannot,  except  under  circumstances  hereinafter  noted,2 
be  avoided  by  him.3 


tort  from  him  an  obligation,  than  threats  of 
great  injury  to  his  child." 

Facts  under  Which  Duress  Found  Not  to  Exist. 

—  Where  a  mother  sought  to  avoid  a  mortgage 
as  given  under  duress  by  threats  of  the  mort- 
gagee to  prosecute  her  son,  and  where  the 
mortgagee  denied  such  threats,  and  it  also 
appeared  that  the  mortgagor  executed  the 
mortgage  in  the  expectation  of  receiving  part 
of  the  amount  thereof  in  cash  from  the  mort- 
gagee, the  judgment  of  the  trial  court,  finding 
that  the  mortgage  was  not  executed  under 
duress,  was  held  to  be  correct.  Dodd  v.  Aver- 
ill,  7  N.  Y.  App.  Div.  290. 

1.  Other  Near  Blood  Relations  of  Party.  —  In 
the  case  of  Bradley  v.  Irish,  42  111.  App.  85, 
the  court  set  aside  a  mortgage  obtained  from 
a  grandmother  by  the  mortgagee  through  the 
arrest  of  her  grandson  and  threats  to  send  him 
to  the  penitentiary  unless  a  deficiency  in  his 
accounts  was  secured. 

In  Sharon  v.  Gager,  46  Conn.  189,  a  court 
of  equity  refused  to  enforce  a  contract  of  sure- 
tyship made  by  an  aunt,  who  was  of  an  ex- 
citable temperament  and  without  business 
experience  or  self-reliance,  executed  by  her  to 
save  her  nephew  from  impending  punishment. 

In  the  case  of  Schultz  v.  Catlin,  78  Wis.  611, 
a  sister  avoided  her  note  because  of  duress  per 
minas  to  her  brother,  who  was  threatened  with 
criminal  prosecution. 

In  Davis  v.  Luster,  64  Mo.  43,  in  a  suit  to 
set  aside  a  conveyance  made  by  a  sister  to  re- 
lieve her  brother  from  threatened  bodily  harm, 
it  was  held  that,  where  allegations  and 
proof  of  the  threats  are  sufficient,  the  court 
will  grant  the  relief  prayed. 

In  Solinger  v.  Earle,  82  N.  Y.  393,  it  was 
said  that  duress  practiced  on  a  near  blood 
relative  would  avoid  an  act  performed  by 
reason  of  it.  The  court  did  not  expressly 
limit  the  application  of  the  rule  to  parent  and 
child.  This  was  a  case,  however,  in  which 
relief  had  been  invoked  by  the  actor  because 
of  the  duress  practiced  on  his  brother-in-law, 
and  in  which,  of  course,  such  relief  was  prop- 
erly refused  by  the  coun. 

2.  See  the  next  subdivision. 

3.  Surety  May  Not  Avoid  Contract  for  Duress  to 
Principal  —  England.  —  Huscombe  v.  Standing, 
Cro.  Jac.  187. 

United  States.  —  Hazard  v.  Griswold,  21  Fed. 
Rep.  178. 

Colorado.  —  Haney  v.  People,  12  Colo.  345. 

Georgia.  —  Graham  v.  Marks,  98  Ga.  67. 

Illinois.  —  Plummer  v.  People,  16  111.  358; 
Huggins  v.  People,  39  111.  246. 

Indiana.  —  Tucker  v.  State,  72  Ind.  242. 

Kentucky. — Jones  -'.  Turner,  5  Liu.  (Ky.) 
147. 

Massachusetts.  —  Robinson    v.     Gould,  11 


Cush.  (Mass.)  55;  Bowman  v.  Hiller,  130 
Mass.  153,  39  Am.  Rep.  442. 

Virginia.  —  Archer  v.  Com.,  10  Gratt.  (Va.) 
627. 

Bac.  Abr.,  tit.  Duress,  (B). 
Reason  for  the  Rule.  —  In  the  case  of  Robin- 
son v.  Gould,  11  Cush.  (Mass.)  57,  the  court, 
after  laying  down  the  well-settled  doctrine 
that  the  duress  which  will  avoid  a  contract 
must  be  offered  to  the  party  who  seeks  to  take 
advantage  of  it,  and  citing,  among  other 
authorities  to  sustain  this  proposition,  Mantel 
v.  Gibbs,  1  Brownl.  64,  made  the  following 
observation  as  to  the  reason  of  the  rule:  "  He 
only  should  be  allowed  to  avoid  his  contract 
upon  whom  the  unlawful  restraint  or  fear  has 
operated.  The  contract  of  a  surety,  if  his  own 
free  act,  and  executed  without  coercion  or 
illegal  menace,  should  be  held  binding.  The 
duress  of  his  principal  cannot  affect  his  free 
agency  or  in  any  way  control  his  action.  It 
may  excite  his  feelings,  awaken  his  generos- 
ity, and  induce  him  to  act  from  motives  of 
charity  and  benevolence  towards  his  neighbor; 
but  these  can  furnish  no  valid  ground  of  de- 
fense against  his  contract,  which  he  has  en- 
tered into  freely  and  without  coercion." 

The  case  of  Osborn  v.  Robbins,  36  N.  Y. 
365,  though  frequently  cited  as  an  authority 
sustaining  a  contrary  proposition,  does  not  in 
fact  do  so.  The  opinion  does  not  sustain  the 
rule  announced  by  the  syllabus.  In  that  case, 
the  defense  of  duress  in  the  execution  of  a 
note  was  allowed  to  the  surety  because  he 
was  the  father  of  the  principal. 

Contra.  —  In  Wilkerson  v.  Hood,  65  Mo. 
App.  491,  it  was  said  that  when  duress  is  exer- 
cised on  the  principal  alone,  the  surety  may 
avoid  his  obligation.  The  reasonableness  of 
this  doctrine  was  said  to  be  based  on  the  ina- 
bility of  the  surety  to  recover  the  amount  from 
his  principal  after  paying  the  obligation.  In 
the  nature  of  things,  this  reason  would  not  be 
a  valid  one  where  the  principal  acted  with 
knowledge  of  the  duress.  As  applying  to  an 
ignorant  surety,  however,  its  force  is  recog- 
nized. See  infra,  this  section,  Where  Sttrety 
Becomes  Such  Without  Knowledge  of  Duress  to 
Principal. 

In  State  v.  Brantley,  27  Ala.  44,  it  was  held 
that  the  duress  of  the  principal  was  a  good 
plea  by  the  surety  in  defense  of  his  liability 
on  a  recognizance  bond.  See  also  Strong  v. 
Grannis,  26  Barb.  (N.  Y.)  122.  It  would  seem 
from  the  report  of  this  case  that  the  surety 
knew  of  the  duress  to  his  principal.  And  see 
Gibson  v.  Patterson,  75  Ga.  549,  where  the 
question  as  to  whether  or  not  a  surety  could 
avail  himself  of  the  defense  of  duress  practiced 
upon  his  principal  at  the  time  of  the  execu- 
tion of  the  instrument,  such  duress  being  at 
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b.  Exceptions  to  General  Rule  —  (i)  Where  Imprisonment  Illegal. — 
If  the  principal  is  under  duress  of  imprisonment  and  is  held  on  illegal  process, 
or  if,  while  the  principal  is  under  duress,  whether  the  process  be  legal  or  not, 
the  custodian  of  the  principal  accepts  the  bond  without  proper  statutory- 
authority,  the  surety  may  avoid  it.1 

(2)  Where  Surety  Becomes  Such  Without  Knowledge  of  Duress  to  Principal. 
—  One  exception  to  the  general  rule  is  where  an  instrument  is  executed  to 
relieve  the  principal  from  duress  and  where  at  the  time  of  its  execution  the 
surety  is  ignorant  of  the  duress  to  his  principal.  The  validity  of  this  excep- 
tion is  apparent ;  in  its  absence  the  one  imposing  the  duress  would  obtain 
from  the  surety  in  effect  a  different  contract  from  the  one  he  sought  to  make, 
since,  owing  to  the  action  of  the  obligee  in  imposing  the  duress,  the  surety's 
claim  against  his  principal,  after  payment  of  the  obligation  by  him,  would  be 
defeated  by  the  principal's  plea  of  duress.2 


the  time  known  to  the  surety,  was  expressly 
left  undetermined.  See  infra,  this  section, 
Where  Surety  Becomes  Such  Without  Knowledge 
of  Duress  to  Principal. 

1.  Stepney  v.  Lloyd,  Cro.  Eliz.  646;  Hawes 
v.  Marchant,  1  Curt.  (U.  S.)  136;  U.  S.  v. 
Tingey,  5  Pet.  (U.  S.)  115;  Ferry  v.  Burchard, 
21  Conn.  598;  Jones  v.  Turner,  5  Litt.  (Ky.) 
147;  Fisher  v.  Shattuck,  17  Pick.  (Mass.)  254; 
Thompson  v.  Lockwood,  15  Johns.  (N.  Y.)  256. 

Where  Bond  Taken  Without  Proper  Authority. 
—  In  the  case  of  Jones  v.  Turner,  5  Litt.  (Ky.) 
147,  the  court  held  that  a  statute  prohibiting 
sheriffs  and  jailers  from  taking  bonds  by  color 
of  their  offices  changed  the  rule  of  the  common 
law  that  the  bond  of  a  surety  was  binding  on 
him,  though  the  principal  might  avoid  it  for 
duress;  and  that,  in  such  case,  the  surety  as 
well  as  the  principal  might  avoid  the  bond  for 
d  uress. 

In  Thompson  v.  Lockwood,  15  Johns.  (N.  Y.) 
256,  it  was  decided  that  where  a  sheriff  volun- 
tarily permitted  the  defendant  in  execution  to 
escape,  he  could  not  arrest  or  detain  him,  un- 
less the  plaintiff  in  the  execution  issued  a  new 
process;  that  where  he  did  arrest  him  again  on 
the  same  execution  and  took  from  him' a  bond, 
with  another  person  as  surety,  such  bond 
might  be  avoided  for  duress,  not  only  by  the 
principal,  but  by  the  surety. 

A  justice  of  the  peace,  before  whom  two 
persons  were  brought  for  preliminary  exami- 
nation, ordered  them  to  become  bound  with 
surety.  The  bond  conditioned  that  they 
should  appear  before  the  court  at  a  certain 
time,  and  thereupon  the  parties,  as  principals, 
with  A.  as  surety,  acknowledged  themselves 
jointly  and  severally  bound  in  the  sum  re- 
quired, conditioned  that  both  should  appear. 
Both  parties  made  default  of  appearance. 
The  court  held  in  an  action  against  A.  on  the 
bond  that  the  order  of  the  justice  requiring 
each  of  the  principals  to  become  bound  for  the 
appearance  of  the  other,  in  order  that  he 
might  obtain  his  release,  was  unauthorized  by 
law,  and  that  such  bond  was  executed  under 
duress  of  imprisonment,  and  might  be  avoided 
by  both  the  principals,  as  well  as  by  the 
surety.    Ferry  v.  Burchard,  21  Conn.  597. 

Under  the  Massachusetts  statute  providing 
for  the  maintenance  of  illegitimate  children, 
if  a  warrant  be  issued  by  one  justice  and  re- 
turned before  a  different  one,  who  requires  the 
party  to  give  bond,  and  orders  that  he  be  held 


in  custody  until  such  bond  be  given,  it  may  be 
avoided  as  having  been  given  under  duress  by 
the  surety  as  well  as  by  the  principal.  Fisher 
v.  Shattuck,  17  Pick.  (Mass.)  252. 

2.  Where  Surety  Becomes  Such  Without  Knowl- 
edge of  Duress  to  Principal.  —  Hazard  v.  Gris- 
wold,  21  Fed.  Rep.  178;  Patterson  v.  Gibson, 
81  Ga.  802,  12  Am.  St.  Rep.  356;  Graham  z>. 
Marks,  98  Ga.  67;  Griffith  v.  Sitgreaves.  90  Pa. 
St.  161;  Evans  v.  Huey,  1  Bay  (S.  Car.)  13. 

Plea  of  Duress  by  Accommodation  —  Indorser  of 
Note.  —  In  the  case  of  Griffith  v.  Sitgreaves,  90 
Pa.  St.  161,  where  a  promissory  note  had  been 
obtained  by  the  duress  of  the  maker,  and  was 
indorsed  in  good  faith,  without  any  knowledge 
of  the  duress  by  the  indorser,  the  latter 
avoided  the  payment  of  the  note  for  duress  in 
a  suit  against  him  by  the  holder,  who  was 
guilty  of  the  duress.  Mr.  Justice  Paxson,  in 
delivering  the  opinion  of  the  court,  laid  down 
the  rule,  which  seemingly  had  for  the  first 
time  come  before  a  high  court  in  the  United 
States,  and  said  in  part:  "  We  are  next  to 
consider  the  question  whether  the  defendant, 
who  is  sued  as  indorser  of  the  notes,  can  take 
advantage  of  the  duress  practised  upon  the 
maker.  In  Huscombe  v.  Standing,  Cro.  Jac. 
187,  the  defendant,  having  been  sued  on  a 
bond  on  which  he  was  surety  for  one  Street, 
entered  a  plea  that  the  bond  was  obtained  by 
duress  of  his  principal.  The  plaintiff  de- 
murred to  this  plea,  and,  without  argument, 
it  was  held  that  '  it  was  not  any  plea  for  the 
surety,  although  it  had  been  a  good  plea  for 
the  said  Street;  for  none  shall  avoid  his  own 
bond  for  the  imprisonment  or  duress  of  any 
other  than  himself.'  The  same  doctrine  is 
recognized  in  Bac.  Abr.,  title  Duress  (A),  and 
2  Roll.  Abr.  124."  After  examining  a  number 
of  American  authorities  which  had  been  cited 
by  counsel,  but  in  none  of  which  this  question 
had  arisen,  the  court  continued:  "As  in  the 
case  of  two  joint  and  several  obligors  in  a 
bond,  a  plea  by  one  defendant  of  duress  prac- 
ticed upon  the  other  would  be  a  bad  plea, 
for  the  reason  that  if  his  signature  was  ob- 
tained without  duress,  of  what  consequence  is 
it  to  him  that  his  co-obligor  signed  under 
duress?  In  all  the  cases  cited,  the  duress  was 
either  upon  the  party  seeking  to  avoid  the 
instrument  sued  upon,  or  it  was  known  to 
him.  *  *  *  It  by  no  means  follows  that 
because  duress  of  another  is  not  a  good  plea, 
and  that  in  some  instances  it  may  not  even 
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3.  On  Principal's  Agent.  —  A  principal  may  avoid  the  obligation  of  his  agent 
made  while  the  latter  is  under  duress.  As  the  act  of  the  agent  may  be  that 
of  the  principal,  so,  too,  would  the  duress  which  produced  that  act  be  avail- 
able to  the  principal  in  avoidance  of  any  obligation  which  that  act  may  have 
imposed.1  Where,  however,  the  act  with  relation  to  which  the  duress  is 
charged  is  not  imposed  on  the  agent  in  his  official  capacity  as  such,  he  rather 
than  his  principal  should  be  the  actor  in  avoiding  it.2 

4.  Creditor  Cannot  Avail  Himself  of  Duress  to  Debtor.  —  Having  in  mind  the 
general  rule  that,  subject  to  the  exceptions  heretofore  noted,  no  one  can  avail 
himself  of  the  duress  practiced  on  another,  and  that  the  latter  may  generally 
either  repudiate  or  affirm  a  contract  made  under  its  influence,  at  his  option,3 
rather  than  at  that  of  another,  it  follows  that  a  creditor  cannot  disregard  a 
mortgage,  bill  of  sale,  or  deed  made  by  a  creditor  of  his  property.  Such  con- 
veyance is  valid  until  set  aside  by  the  act  of  the  debtor.4 


avail  as  a  defense,  that  it  cannot  be  set  up 
successfully  in  any  case.  Had  the  defendant, 
after  indorsing  these  notes,  passed  them  to 
the  plaintiffs  and  received  the  money  therefor, 
it  is  very  clear  he  could  not  set  up  the  defense 
of  duress  of  the  maker;  so  if  he  had  indorsed 
them  with  notice  of  the  duress,  or  if  the  notes 
were  in  the  hands  of  an  innocent  third  party 
for  value.  In  these  and  many  other  instances 
that  might  be  named,  the  defense  referred  to 
would,  for  obvious  reasons,  be  unavailing. 
The  case  in  hand,  however,  differs  materially 
from  them  and  from  all  the  cases  cited.  Here 
the  defendant  was  the  surety  of  the  maker, 
nothing  more,  and  defends  under  the  broad 
plea  of  non-assumpsit.  The  form  of  the  trans- 
action is  not  material,  so  long  as  the  conten- 
tion is  between  the  original  parties.  The 
defendant's  contract  is  to  pay  the  notes,  if  his 
principal  fails  to  do  so;  and  he  may  be  pro- 
ceeded against  immediately  upon  such  failure. 
But  upon  payment  of  the  money  he  has  his 
remedy  over  against  his  principal.  *  *  * 
In  these  and  the  like  cases  the  surety  knows 
when  he  binds  himself  that  he  has  no  remedy 
over.  He  is  not,  therefore,  misled.  The  de- 
fendant indorsed  the  notes  without  any  knowl- 
edge, or  anything  to  put  him  upon  inquiry,  of 
the  duress  practiced  upon  his  principal.  The 
result  will  be,  if  a  recovery  is  had  against  the 
defendant,  he  will  have  no  redress  against  the 
maker,  and  this  by  reason  of  the  duress  upon 
the  maker,  the  act  of  the  plaintiffs.  He  is 
therefore  directly  injured  by  it,  and  has  a  right 
to  defend  upon  that  ground.  Had  he  signed 
the  notes  with  knowledge  of  the  duress,  it 
would  have  been  his  own  folly,  and  the  con- 
sideration being  good,  the  plaintiffs  would 
have  been  entitled  to  recover.  But  they  made 
the  mistake  of  keeping  the  maker  a  quasi  pris- 
oner in  New  York  by  threats  of  an  arrest, 
whilst  the  notes  were  sent  to  the  indorser  for 
his  signature,  thus  depriving  him  of  his  rem- 
edy over  against  his  principal.  In  doing  this, 
the  plaintiffs  overreached  themselves." 

What  Plea  of  Surety  Should  Allege.  —  A  plea 
by  a  surety  on  a  promissory  note  whereby  he 
seeks  to  avoid  the  note  for  duress  to  his  prin- 
cipal should  allege  that  he  was  ignorant  of  the 
duress  at  the  time  of  becoming  a  surety.  Gra- 
ham v.  Marks,  98  Ga.  67. 

Where  the  plea  of  a  surely  alleged  that  his 
principal  was  under  duress  of  imprisonment  at 
the  time  of  the  execution  of  the  instrument  in 


suit,  and  that  such  instrument  was  made  to 
relieve  the  principal  from  duress,  this  plea 
was  held  to  be  insufficient.  The  court  said : 
"  Duress  at  common  law,  where  no  statute  is 
violated,  is  a  personal  defense,  which  can  only 
be  set  up  by  the  person  subjected  to  the 
duress;  and  duress  to  the  principal  will  not 
avoid  the  obligation  of  a  surety,  at  least  unless 
the  surety,  at  the  time  of  executing  the  obliga- 
tion, is  ignorant  of  the  circumstances  which 
render  it  voidable  by  the  principal."  Hazard 
v.  Griswold,  21  Fed.  Rep.  178. 

Knowledge  of  Principal's  Imprisonment  Not 
Knowledge  of  Its  Illegality.  —  Where  the  evi- 
dence showed  that  the  surety,  at  the  time  of 
the  execution  of  the  instrument,  knew  of  his 
principal's  imprisonment,  and  the  purpose  of 
the  instrument  was  to  obtain  his  release,  the 
knowledge  of  the  fact  of  imprisonment  does 
not  necessarily  involve  a  knowledge  of  its 
want  of  legality,  and  the  knowledge  of  its  ille- 
gality will  not  be  presumed  from  that  fact. 
Patterson  v.  Gibson,  81  Ga.  802,  12  Am.  St. 
Rep.  356. 

1.  Avoidance  by  Principal  of  Contract  Made  by 
Agent  while  under  Duress.  —  The  agent  of  A. 
while  under  arrest  upon  a  charge  of  stealing 
timber,  in  order  to  get  rid  of  that  charge  made 
an  agreement  on  behalf  of  his  principal  to 
purchase  the  timber  at  a  price  beyond  its 
value.  The  court  held  that  A.  might  repudiate 
the  contract  as  having  been  made  by  his  agent 
while  under  duress.  Moung  Shoay  Att  v.  Ko 
Byaw,  L.  R.  3  Indian  App.  61,  16  Moak 
206. 

2.  Illegal  License  Fees  Paid  by  Agent. —  In 

Noyes  v.  State,  46  Wis.  251,  32  Am.  Rep.  710, 
the  court  held  that  the  cause  of  action  for  the 
recovery  of  illegal  license  fees  paid  under 
duress  by  peddlers  was  in  the  peddlers  who 
paid  the  fees  rather  than  in  their  employer, 
who  sued  for  them.  The  court  said:  "  Prima 
facie,  the  right  of  action  to  recover  back  each 
license  fee  paid  under  duress  or  menace  would 
be  in  the  peddler  who  paid  it.  Although  the 
peddlers  from  whom  the  license  fees  set  forth 
in  the  count  were  exacted  may  have  been  em- 
ployed by  the  plaintiff's  firm,  yet  in  their  rela- 
tions to  the  state  they  were  mere  peddlers, 
each  in  his  individual  capacity  and  right." 

3.  See  infra,  this  title,  Effect  of  Duress  on 
Contract  Made  under  It. 

4.  Creditor  Cannot  Avail  Himself  of  Duress  to 
Debtor. —  Lewis  v.  Bannister,  16  Gray  (Mass.) 
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III.  Effect  of  Duress  on  Contract  Made  under  It  —  1.  In  General.  —  In 

general,  a  contract  made  under  duress  is  only  voidable,  and  not  void  ;  hence, 
the  one  on  whom  the  duress  has  been  imposed  may  either  repudiate  or  affirm 
it.1  There  are  cases,  however,  in  which  the  severity  of  the  duress  is  such  that 
the  person  on  whom  it  is  imposed  is  converted  into  a  mere  automaton  for  the 
purpose  of  obeying  the  command  and  registering  the  will  of  the  person  who 
imposes  it ;  in  such  cases  the  formal  contracting  is  simply  null  and  of  no  effect.2 


500;  Marion  Distilling  Co.  v.  Ellis,  63  Mo.  App. 
17;  Farr  v.  Pymer.  2  Chan.  Sent.  (N.  Y.)  20. 

Illustrations.  —  Wnere  a  person  under  duress 
executed  a  bill  of  sale  for  a  horse,  it  was  held 
that  the  sale  could  not  be  impeached  by  the 
seller's  creditors  or  by  an  officer  holding  a  writ 
of  attachment  in  their  behalf.  Lewis  v.  Ban- 
nister, 16  Gray  (Mass.)  500. 

A  deed  or  conveyance  being  generally 
merely  voidable  at  the  election  of  the  grantor 
or  those  claiming  under  him,  a  creditor  as  to 
whom  it  would  have  been  valid  if  voluntarily 
given  cannot  maintain  an  action  to  set  the 
deed  aside  for  duress.  Farr  v.  Pymer,  2 
Chan.  Sent.  (N.  Y.)  20. 

Creditors  of  a  mortgagor  cannot,  by  levying 
on  the  mortgaged  property,  avail  themselves 
of  the  claim  that  the  mortgage  was  executed 
under  duress;  the  mortgage  may  be  either 
affirmed  or  repudiated  by  the  mortgagor,  and 
the  election  of  the  course  to  be  pursued  is  en- 
tirely personal  to  him.  Marion  Distilling  Co. 
v.  Ellis,  63  Mo.  App.  17. 

1.  General  Rule  ■ —  Contract  Made  under  Duress 
Merely  Voidable — -England.  —  Ormes  v.  Bea- 
del.  2  De  G.  F.  &  J.  333. 

United  States.  —  McClintick  v.  Cummins,  2 
McLean  (U.  S.)  98. 

California.  —  Deputy  v.  Stapleford,  19  Cal. 
302. 

Florida.  —  Ferrari  v.  Board  of  Health,  24 
Fla.  390. 

Georgia.  —  Hogan  v.  Moore,  48  Ga.  156. 

Illinois.  —  Eberstein  v.  Willets,  134  111.  101 ; 
Schwartz  v.  Schwartz,  29  111.  App.  516. 

Indiana.  —  Schee  v.  McQuilken,  59  Ind.  269; 
Walker  v.  Larkin,  127  Ind.  100. 

Iowa.  —  Veach  v.  Thompson,  15  Iowa  3S0. 

Kansas.  —  Thompson  v.  Niggley,  53  Kan. 
664. 

Massachusetts.  —  Fairbanks  v.  Snow,  145 
Mass.  153,  r  Am.  St.  Rep.  446;  Foss  v.  Hil- 
dreth,  10  Allen  (Mass.)  76;  Worcester  v.  Eaton, 
13  Mass.  371,  7  Am.  Dec.  155. 

Michigan.  —  Miller  v.  Minor  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524. 

Missouri. — Ganz  v.  Weisenberger,  66  Mo. 
App.  no;  Davis  v.  Fox,  59  Mo.  125. 

Montana.  —  Rossiter  v.  Loeber,  18  Mont.  372. 

New  Hampshire.  —  Clark  v.  Pease,  41  N.  H. 
414. 

New  York.  —  Oregon  Pac.  R.  Co.  v.  Forrest, 
128  N.  Y.  83;  Farr  v.  Pymer,  2  Chan.  Sent. 
(N.  Y.)  20;  Foerster  v.  Squier,  (City  Ct.)  19  N. 
Y.  Supp.  367.  _ 

Ohio.  —  National  Bank  v.  Wheelock,  52  Ohio 
St.  534. 

Pennsylvania.  —  Hall  v.  Patterson,  51  Pa. 
St.  289. 

Texas.  —  Cook  v.  Moore.  39  Tex.  255. 
Wisconsin.  —  Brown  v.  Peck,  2  Wis.  261. 
Contra.  —  But  see   Belote  v.  Henderson,  5 
Coldw.  (Tenn.)47i,  98  Am.  Dec.  432,  wherein 


it  was  held  that  a  contract  for  the  sale  of  per- 
sonal property  which  was  obtained  by  duress 
was  void  as  against  the  parly  on  whom  the 
duress  was  committed,  and  that  a  purchaser 
from  the  vendee  stood  in  no  better  condition 
as  to  the  title  than  did  his  vendor.  The  deci- 
sion in  this  case  was  not  based  on  the  severity 
of  the  duress  as  rendering  the  contract  void, 
but  on  the  general  conclusion  that  any  con- 
tract obtained  by  duress  was  void. 

And  this  same  rule  was  announced  in  Ken- 
tucky in  a  case  where  the  creditor  obtained 
possession  of  his  debtor's  horse,  and  by  refus- 
ing to  surrender  possession  of  it  compelled 
him  to  execute  a  note  secured  by  a  mortgage 
for  a  sum  claimed  by  him  to  be  due.  It  was 
held  that  the  court  properly  dismissed  the  peti- 
tion of  the  mortgagor  for  a  foreclosure  of  the 
mortgage,  because  it  was  void,  and  that  the 
mortgage  was  not  ratified  by  subsequent  pay- 
ments made  by  the  mortgagor  on  the  note. 
Lightfoot  v.  Wallis,  12  Bush  (Ky.)  498.  It  will 
be  observed  that  in  this  decision  the  court  de- 
parted from  the  general  rule  in  two  particu- 
lars: first,  in  holding  that  a  contract  made 
under  duress  cannot  be  ratified,  and  second, 
in  holding  that  a  detention  of  personal  prop- 
erty by  the  mortgagor  is  sufficient  duress  to 
avoid  a  contract  made  under  its  influence. 

The  same  rule  formerly  prevailed  in  Ohio. 
See  Doolittle  v.  McCullough,  7  Ohio  St.  299,  in 
which  case  a  bill  of  sale  of  personal  property 
procured  by  duress  to  which  the  vendee  was 
not  a  party  was  held  to  be  void,  even  though 
a  consideration  had  been  paid  by  him  for  the 
properly.  This  doctrine  has  since  been  repu- 
diated in  that  state.  See  National  Bank  v. 
Wheelock,  52  Ohio  St.  534,  in  which  case 
Shauck,  J.,  who  delivered  the  opinion  of  the 
court,  observed:  "  The  contention  of  her 
counsel  is  that  Mrs.  Wheelock's  legal  title  to 
the  land  remained  unaffected  by  her  deed,  in 
view  of  the  circumstances  of  its  execution,  and 
that,  the  deed  being  utterly  void,  she  might 
recover  possession  by  an  action  at  law.  But 
little  reliance  should  be  placed  upon  observa- 
tions extracted  from  opinions  and  text  books, 
where  only  the  validity  and  binding  character 
of  contracts  are  consideied,  and  where,  without 
technical  precision,  the  terms  '  void  '  and  '  void- 
able '  are  used  as  equivalents."  See  infra, 
this  section,  Ratification  of  Voidable  Contract. 

2.  Judgment  Suffered  under  Duress  Not  Void  — 
Collateral  Attack.  —  In  recognition  of  that 
essential  rule  that  the  validity  of  the  judgment 
of  a  court  of  record  is  entitled  to  full  recogni- 
tion in  all  other  courts  until  directly  and  suc- 
cessfully attacked,  it  was  held,  in  an  action  by 
a  wife  for  maintenance,  that  a  judgment  of 
divorce,  valid  upon  its  face,  rendered  by  a 
state  court  of  general  jurisdiction,  could  not 
be  collaterally  attacked  as  void  in  another 
court  of  that  state,  because  the  appearance  of 
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2.  When  Voidable  —  a.  Rights  of  Bona  Fide  Purchaser  of  Notes  and 
REAL  ESTATE.  —  Where  a  contract  is  voidable  for  duress,  the  election  to  avoid 
it  must,  where  a  negotiable  promissory  note  has  been  executed  or  property 
conveyed,  be  made  and  acted  on  before  the  rights  of  bona  fide  purchasers  for 
value  should  intervene.  Negotiable  paper  obtained  by  duress  is  good  in  the 
hands  of  one  who  received  it  in  good  faith  before  maturity  for  value  ; 1  and 
the  title  acquired  by  a  purchaser  of  real  estate  whose  vendor's  title  was,  with- 
out his  knowledge,  procured  by  duress  is  good.2    Where,  however,  the  trans- 


the  wife  by  an  attorney  was  authorized  only 
by  letter  which  her  husband  induced  her  to 
sign  under  duress,  such  fact  being  aliunde  the 
record.  Edgerton  v.  Edgerton,  12  Mont.  122, 
33  Am.  St.  Rep.  557.  It  might  be  observed 
that  the  doctrine  here  recognized  is  a  general 
one,  and  that  the  rule  applied  would  be  the 
same,  irrespective  of  the  se  veritv  of  the  duress 
offered,  whether  sufficient  to  have  rendered 
a  contract  made  under  similar  circumstances 
void  or  merely  voidable. 

See  infra,  this  section,  When  Void. 

1.  Bona  Fide  Purchaser  of  Negotiable  Paper.  — 
Duncan  v.  Scott,  I  Campb.  100;  McClintick  v. 
Cummins,  2  McLean  (U.  S).  98;  Veach  v. 
Thompson,  15  Iowa  380;  Fairbanks  v.  Snow, 
145  Mass.  153,  1  Am.  St.  Rep.  446;  Ganz  v. 
Weisenberger,  66  Mo.  App.  110;  Rossiter  v. 
Loeber,  18  Mont.  372;  Clark  v.  Pease,  41  N. 
H.  414- 

Negotiable  Notes  Secured  by  Mortgage.  —  Since 
an  assignee  for  value  of  a  negotiable  promis- 
sory note  whose  execution  was  induced  by 
duress  of  which  he  was  ignorant  takes  it  free 
from  the  taint  of  duress,  if  the  note  be  secured 
by  a  mortgage,  the  mortgage  following  the 
note  has  the  character  of  the  latter  imparted  to 
it.  The  law  is  thus  expressed  in  1  Jones  on 
Mortgages,  §  834,  where  the  author  says: 
"  Inasmuch  as  a  negotiable  promissory  note 
by  the  commercial  law,  when  assigned  for 
value  before  maturity,  passes  to  the  assignee 
free  of  all  equitable  defenses  to  which  it  was 
subject  in  the  hands  of  the  payee,  it  does  not 
lose  this  character  which  it  has  under  the 
commercial  law  when  it  is  secured  by  a  mort- 
gage. The  mortgage  rather  is  regarded  as 
following  the  note,  and  as  taking  the  same 
character;  and  it  is  the  generally  received 
doctrine  that  the  assignee  of  a  mortgage  secur- 
ing a  negotiable  note,  taking  it  in  good  faith 
before  maturity,  takes  it  free  from  any  equi- 
ties existing  between  the  original  parties." 

"Where  Mortgagor  Does  Not  Sign  Note. —  It 
was  held  in  Nevada  First  Nat.  Bank  v.  Bryan, 
62  Iowa  42,  that  though  a  bona  fide  purchaser 
of  a  negotiable  note  before  maturity  takes  the 
mortgage  as  he  does  the  note,  free  from  the 
defenses  to  which  it  is  subject  in  the  hands  of 
the  mortgagee,  yet  this  doctrine  will  not  ex- 
tend to  a  case  where  the  mortgage  is  upon 
the  homestead  of  a  woman  who  did  not  sign 
the  note,  and  whose  signature  to  the  mortgage 
was  induced  by  the  duress  imposed  upon  her 
by  the  mortgagee.  In  distinguishing  this  case 
from  those  holding  that  a  negotiable  promis- 
sory note  may  not  be  avoided  by  duress  in  the 
hands  of  an  innocent  transferee  and  those 
holding  that  where  the  note  and  mortgage 
were  both  executed  by  the  same  person  the 
mortgage  follows  the  note,  the  court  said: 
"  In  this  case  the  mortgaged  property  belongs 
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to  Mary  E.  Bryan,  who  did  not  sign  the  note, 
and  the  mortgaged  property  is  her  homestead. 
Her  execution  of  the  mortgage  was  procured 
by  duress,  and  was  not  her  free  and  voluntary 
act.  *  *  *  Mary  E.  Bryan  did  not  legally 
concur  in  this  conveyance.  As  between  her 
and  the  mortgagee,  the  mortgage  was  void. 
Mortgages  are  not  intended  to  circulate  as 
commercial  paper,  and  we  do  not  think  that 
the  interests  of  commerce  require  that  the 
principles  applicable  to  negotiable  paper  shall 
be  extended  to  a  mortgage  executed  under 
such  circumstances  as  the  mortgage  in  ques- 
tion." 

Mortgage  of  Homestead  by  Wife  under  Duress 
Held  Void.  —  In  Berry  v.  Berry,  57  Kan.  691, 
the  Supreme  Court  of  Kansas  went  even  fur- 
ther and  held  that,  under  the  laws  of  that 
state,  the  defense  was  available  to  the  wife  in 
an  action  to  foreclose  a  mortgage  upon  a 
homestead,  which  she  was  induced  to  sign 
through  duress  imposed  upon  her  by  her  hus- 
band, although  she  also  signed  a  note,  and 
that  had  been  transferred  to  an  innocent  holder 
before  maturity  for  value.  In  discussing  the 
reason  for  this  rule  Johnston,  J.,  speaking  for 
the  court,  said :  "An  assignee  who  obtains  a 
promissory  note  before  maturity,  for  value  and 
without  notice,  takes  it  free  from  equities.  A 
mortgage  executed  concurrently  with  a  note 
to  secure  its  payment  is  generally  held  to  be 
an  incident  of  the  note,  and  to  partake  of  its 
negotiable  character.  It  appears  to  be  well 
settled  by  the  courts  that  a  bona  fide  indorsee 
before  maturity  of  a  note  secured  by  a  mort- 
gage upon  property  other  than  a  homestead, 
and  without  notice  of  infirmities,  takes  the 
mortgage,  as  he  takes  the  note,  unaffected  by 
any  equities  arising  between  the  mortgagor 
and  mortgagee.  *  *  *  This  rule  is  not 
prescribed  by  any  statute,  bul  is  based  upon 
the  equitable  principle  that  the  debt,  being 
the  main  thing,  imparts  ils  character  [to  the 
mortgage,  and  that  when  the  note  is  assigned 
the  security  follows  it  and  takes  the  same 
character.  It  is  conceded  that  this  rule  is  con- 
trolling where  the  property  mortgaged  is  not 
a  homestead;  but  it  is  contended  that  it  can 
never  apply  where  the  mortgage  is  upon  a 
homestead  and  where  the  wife  or  husband  has 
not  joined  in,  or  consented  to,  its  execution. 
The  rule  goes  upon  the  theory  that  a  mortgage 
has  actually  been  executed  and  is  in  existence ; 
but  in  this  state,  if  the  wife  or  husband  does 
not  give  consent,  or  join  in  the  execution,  the 
instrument  does  not  rise  to  the  rank  of  a  mort- 
gage. It  is  absolutely  void,  and  not  even 
binding  upon  the  one  who  does  consent." 

2.  Innocent  Purchaser  of  Real  Estate  for  Value. 
—  Deputy  v.  Stapleford,  19  Cal.  302;  Hall  v. 
Patterson,  51  Pa.  St.  289. 

Where  Grantee  Without  Knowledge  of  Duress. 
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feree  of  the  grantee  has  knowledge  of  the  duress  by  which  his  transferrer  or 
grantor  obtained  the  note  or  deed,  the  grantee  may  avoid  the  effect  of  it  in  his 
hands.1    In  the  case  of  a  promissory  note,  however,  if  it  is  non-negotiable,  the 


—  The  rule  is,  of  course,  the  same,  whether 
the  purchaser  subsequently  acquires  the  title 
to  the  real  estate  from  the  person  who  inflicted 
the  duress,  or  whether  the  duress  was  inflicted 
by  a  third  person  without  his  knowledge  and 
the  land  was  conveyed  to  him  for  a  good  con- 
sideration. Thus,  where  a  wife  executed  a 
deed  conveying  land  to  a  bank,  whose  money 
her  husband  had  embezzled,  hoping  thus  to 
save  him  from  criminal  prosecution,  and 
where  it  appeared  that  she  was  urged  to  make 
the  conveyance  by  her  brother  and  her  hus- 
band, who  informed  her  that  if  she  would 
make  it  the  bank  would  not  prosecute,  it  ap- 
pearing also  that  the  bank  had  absolutely  no 
knowledge  of  the  making  of  such  representa- 
tions to  induce  the  execution  of  the  deed,  nor 
did  it  authorize  the  same  to  be  made,  a  court 
of  equity  refused  to  set  aside  the  deed  for 
duress.  Compton  v.  Bunker  Hill  Bank,  96 
111.  301,  36  Am.  Rep.  147. 

And  where  the  duress  of  the  wife  is  imposed 
by  the  husband  to  obtain  her  signature  to  the 
mortgage,  and  the  mortgagee  is  in  ignorance 
of  such  duress,  its  validity  is  not  affected 
thereby.  Rogers  v.  Adams,  66  Ala.  600;  Line 
v.  Blizzard,  70  Ind.  23. 

Innocent  Purchaser  at  Mortgage  Foreclosure 
Sale.  —  The  rule,  of  course,  is  the  same  where 
the  purchaser  obtains  title  by  purchase  at  a 
mortgage  foreclosure  sale.  Where  a  mort- 
gage alleged  to  have  been  executed  under 
duress  was  foreclosed,  the  property  purchased 
by  a  stranger,  the  money  paid,  and  the  sale 
confirmed,  the  court  refused  to  entertain  a  bill 
by  the  mortgagor  seeking  to  set  aside  the 
mortgage,  defense  to  the  foreclosure  of  which 
had  been  prevented  by  a  continuance  of  the 
duress.  Russell  v.  Durham,  (Ky.  1895)  29  S. 
W.  Rep.  635. 

But  under  the  Constitution  of  Kansas  it  is  held 
that,  if  a  wife  signs  a  deed  to  the  homestead 
under  duress,  she  does  not  give  the  consent 
required  by  the  constitution,  and  that  in  such 
case  the  deed  is  void,  though  the  purchaser 
acts  in  good  faith.  Anderson  v.  Anderson,  9 
Kan.  112. 

Innocent  Purchaser  of  Personal  Property.  —  See 

Belote  v.  Henderson,  5  Coldw.  (Tenn.)  471,  98 
Am.  Dec.  432,  in  which  it  was  held  that  a 
vendee  could  obtain  no  title  to  personal  prop- 
erty by  a  contract  executed  by  the  former 
owner  under  duress.  The  reason  for  this 
holding  does  not  seem  to  make  any  distinction 
as  between  personal  and  real  property.  It 
would  seem,  however,  that  a  distinction  in  this 
regard  would  be  a  proper  one,  since  the  record 
title  of  the  purchaser's  grantor  would  protect 
him  in  the  latter  case,  but  not  in  the  former. 

1.  Where  Subsequent  Purchaser  of  Transferee 
Has  Notice  of  Duress  —  England.  —  Duncan  v. 
Scott,  1  Campb.  100. 

United  States.  —  McClintick  v.  Cummins,  2 
McLean  (U.  S.)  98. 

California.  —  Deputy  v.  Stapleford,  19  Cal. 
302. 

Indiana.  —  Line  v.  Blizzard,  70  Ind.  23. 
Iowa.  —  Veach  v.  Thompson,  15  Iowa  380. 


Niggley,  53  Kan. 
Trosclair,  45  La. 
Snow,  345 


Kansas.  —  Thompson  v. 
664. 

Louisiana.  —  Vicknair  v. 
Ann.  373. 

Massachusetts.  —  Fairbanks  v. 
Mass.  153,  1  Am.  St.  Rep.  446. 

Missouri.  —  Ganz  v.  Weisenberger,  66  Mo. 
App.  no. 

Montana.  —  Rossiterz'.  Loeber,  18  Mont.  372. 
Nebraska.  —  Goodrich  v.  Cushman,  34  Neb. 
460. 

New  Hampshire.  —  Clark  v.  Pease,  41  N.  H. 
414. 

Pennsylvania.  —  Hall  v.  Patterson,  51  Pa. 
St.  289. 

Wisconsin.  —  Brown  v.  Peck,  2  Wis.  262. 
A  purchaser  of  lands  from  a  person  holding 
the  legal  title,  to  whom  the  lands  were  con- 
veyed by  a  deed  which  was  voidable  for 
duress,  with  notice,  is  not  protected  as  a  bona 
Jide  purchaser.    Brown  v.  Peck,  2  Wis.  262. 

Duress  Imposed  by  Husband  with  Knowledge  of 
Grantee.  —  A  mortgage  executed  by  a  wife 
under  duress  imposed  by  her  husband  may  be 
avoided  by  the  wife  if  the  mortgagee  be  aware 
of  the  duress.    Line  v.  Blizzard,  70  Ind.  23. 

In  a  case  where  the  wife,  under  duress  im- 
posed by  the  husband,  executed  a  deed  to  a 
third  person,  and  the  property  was  then  imme- 
diately conveyed  by  such  third  person  to  the 
husband,  the  court  held  that  the  first  sale  was 
merely  a  simulated  one,  and  that  in  legal 
effect  the  whole  transaction  was  the  same  as  if 
a  direct  sale  had  been  made  by  the  wife  to  the 
husband  in  the  first  instance.  Vicknair  v. 
Trosclair,  45  La.  Ann.  373. 

What  Evidence  Sufficient  to  Charge  Transferee 
With  Knowledge.  —  Where  the  evidence  was 
conflicting  as  to  whether  the  transferee  had 
knowledge  of  the  duress  which  induced  the 
execution  of  the  note,  it  was  reviewed  by  the 
court  in  Ganz  v.  Weisenberger,  66  Mo.  App. 
no,  and  the  evidence  was  deemed  sufficient  to 
support  the  verdict  of  the  jury,  finding  that 
the  transferee  had  knowledge  of  the  duress. 

Maker  Must  Prove  that  Transferee  Accepted 
Note  with  Knowledge  of  Duress.  —  In  an  action 
by  the  transferee  of  a  promissory  note,  in 
which  the  defendant  had  pleaded  duress  in  the 
execution  of  the  note,  and  that  the  plaintiff 
had  purchased  it  with  knowledge  of  such 
duress,  the  plaintiff,  to  make  out  his  case, 
need  not  affirmativelv  show  that  such  charge 
was  unproved,  but  may  do  so  in  rebuttal  after 
the  defendant's  evidence  has  tended  to  estab- 
lish it.    Rossiter  v.  Loeber,  18  Mont.  372. 

In  Clark  v.  Pease,  41  N.  H.  414,  however,  it 
was  held  that  where  duress  in  the  original 
maker  of  the  note  is  shown,  such  showing 
casts  upon  the  transferee  the  burden  of  prov- 
ing that  he  is  a  bona  Jide  holder  for  a  valuable 
consideration;  and  this  doctrine  was  also  an- 
nounced in  McClintick  v.  Cummins,  2  McLean 
(U.  S.)  98,  and  in  Duncan  v.  Scott,  I  Campb. 
100.  These  decisions  are  contrary  to  the  gen- 
erally accepted  doctrine  with  reference  to  the 
validity  of  a  negotiable  promissory  note  in  the 
hands  of  a  transferee.  Until  the  contrary  is 
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transferee  takes  it  subject  to  the  equities  between  the  parties  at  the  time  of 
the  transfer,  and  the  maker  may  plead  the  duress  which  induced  its  execution.1 
b.  Ratification  of  Voidable  Contract.  —  Where  it  is  sought  to  avoid 
a  contract  because  induced  by  duress,  the  person  seeking  such  avoidance  must 
proceed  within  a  reasonable  time  after  the  removal  of  the  duress.  If  he 
remains  silent  for  an  unreasonable  length  of  time,  or  if  he  keeps  property 
which  he  may  have  acquired  under  the  contract,  or  recognizes  the  validity  of 
it,  either  by  making  payments  thereon  or  otherwise,  he  will  be  held  to  have 
elected  to  waive  the  duress  and  ratify  the  contract.3 


shown,  he  is  presumed  to  be  a  bona  fide  holder 
for  value.  See  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  65. 

1.  Transferee  of  Non-negotiable  Note  Not  Pro- 
tected. —  White  v.  Heylman,  34  Pa.  St.  142. 
See  the  title  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  65,  for  a  statement  of 
the  general  doctrine  that  the  transferee  of  a 
non-negotiable  note  takes  it  subject  to  existing 
infirmities. 

In  the  case  of  Loomis  v.  Ruck,  56  N.  Y.  462, 
although  the  note  in  question  was  made  by  a 
married  woman  and  purported  to  be  a  negoti- 
able one,  and  a  charge  on  the  maker's  separate 
estate,  reciting  that  the  consideration  was  for 
the  benefit  of  the  estate,  as  provided  by  law, 
the  court  held  that  the  law  merchant,  which 
gives  a  bona  fide  transferee  of  a  negotiable 
paper  greater  rights  than  those  of  his  trans- 
ferrer, had  no  application  to  that  class  of  obli- 
gations, and  sustained  the  maker's  plea  of 
duress  which  had  been  imposed  by  the  trans- 
ferrer. 

2.  Ratification  of  Voidable  Contract  —  Eng- 
land. —  Ormes  v.  Beadel,  2  De  G.  F.  &  J.  333, 
30  L.  J.  Ch.  1. 

United  States. — Gregor  v.  Hyde,  62  Fed. 
Rep.  107;  Carver  v.  U.  S.,  in  U.  S.  609. 

Florida.  —  Ferrari  v.  Board  of  Health,  24 
Fla.  390. 

Illinois.  —  Eberstein  v.  Willets,  134  111.  101; 
Schwartz  v.  Schwartz,  29  111.  App.  516. 

Indiana.  —  Walker  v.  Larkin,  127  Ind.  100; 
Schee  v.  McQuilken,  59  Ind.  269. 

Iowa.  —  Evans  v.  Montgomery,  50  Iowa  325. 

Michigan.  —  Lyon  v.  Waldo,  36  Mich.  345; 
Miller  v.  Minor  Lumber  Co.,  98  Mich.  163,  39 
Am.  St.  Rep.  524. 

Missouri.  —  Davis  v.  Fox,  59  Mo.  125. 

Nebraska.  —  Sornborger  v.  Sanford,  34  Neb. 
498. 

New  Hampshire.  —  Hampstead  v.  Plaistow, 
49  N.  H.  84. 

New  Jersey.  —  Bodine  v.  Morgan,  37  N.J. 
Eq.  426. 

New  York.  —  Lynch  v.  Lauer,  14  Misc.  Rep. 
(N.  Y.  City  Ct.)  252;  Lynch  v.  Sauer,  16  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  1;  Oregon  Pac.  R. 
Co.  v.  Forrest,  128  N.  Y.  83;  Foerster  v. 
Squier,  (City  Ct.)  19  N.  Y.  Supp.  367. 

Ohio.  —  National  Bank  v.  Wheelock,  52  Ohio 
St.  534- 

Pennsylvania.  —  Zents  v.  Shaner,  (Pa.  1886) 
7  Atl.  Rep.  197. 

Wisconsin.  —  Schultz  v.  Culbertson,  46  Wis. 
313- 

Illustrations.  —  In  the  case  of  a  person  seek- 
ing in  a  court  of  equity  to  avoid  his  deed  for 
duress,  a  delay  of  over  three  years  in  avoiding 
it,  unexplained,  was  held  sufficient  to  ratify 
10  C.  of  L. — 22  3 


the  deed.  To  avoid  a  contract  of  this  sort,  the 
complainant  must  move  promptly,  and  not 
sleep  on  his  right.  Eberstein  v.  Willets,  134 
111.  101. 

Where  the  complainant  fails  to  assert  his 
rights  for  a  space  of  seven  years,  it  will  take 
an  undoubted  and  conclusive  case  of  duress  to 
authorize  a  court  of  chancery  to  interfere. 
Davis  v.  Fox,  59  Mo.  125. 

In  the  case  of  Lyon  v.  Waldo,  36  Mich.  346, 
Cooley,  C.  J.,  said:  "  And  where  a  party  relies 
upon  it  [duress]  in  equity  as  a  ground  for 
avoiding  his  security,  he  ought,  as  in  other 
cases  of  frauds,  to  move  promptly,  and  not 
sleep  upon  his  rights.  If  he  goes  on  and  by 
his  conduct  assumes  the  contract  to  be  in  force 
until  the  position  of  the  other  party  in  respect 
to  it  has  changed,  he  ought  to  be  held  to  have 
affirmed  it." 

See  also  Gregor  v.  Hyde,  62  Fed.  Rep.  107, 
wherein  the  court  held  that,  though  the  facts 
in  that  case  under  the  statutes  of  Dakota  did 
not  constitute  duress,  yet,  even  had  duress 
been  shown,  the  fact  that  the  complainant 
rested  content  with  the  transaction  for  nearly 
three  years  after  the  duress  had  been  removed, 
would  have  amounted  to  a  ratification. 

Where  duress  was  pleaded  by  a  woman  seek- 
ing to  avoid  a  lease  for  duress  imposed  upon 
her  by  her  husband  (with  the  knowledge  of  the 
lessor)  by  threats  to  kill  her,  it  appeared  that 
the  husband  died  within  less  than  a  year  after 
the  execution  of  the  lease,  and  that  no  steps 
were  taken  to  avoid  it  by  the  wife  until  three 
years  and  a  half  after  its  execution.  It  was 
held  that  her  ratification  of  it  would  be  in- 
ferred.   Schee  v.  McQuilken,  59  Ind.  269. 

A  wife  conveyed  land  owned  by  her,  under 
duress  caused  by  threatened  prosecution  of 
her  husband  for  embezzlement.  Afterward 
the  grantee  purchased  her  furniture  in  con- 
sideration of  the  execution  by  her  of  another 
quitclaim  deed  to  the  land,  which  she  and  the 
grantee  correctly  understood  would  prevent 
her  from  avoiding  the  former  deed.  After  the 
execution  of  the  last  deed,  her  husband  was 
arrested  at  the  instance  of  the  grantee  for 
other  embezzlements,  and  she  filed  a  bill  to  set 
aside  both  deeds.  It  was  held  that,  she  being 
under  no  duress  at  the  time  of  the  execution 
of  the  second  deed,  it  was  a  ratification  of  the 
first.  Miller  v.  Minor  Lumber  Co.,  98  Mich. 
163,  39  Am.  St.  Rep.  524. 

Ratification  of  Money  Paid  under  Duress.  —  A 
treasury  agent  who  was  convicted  and  fined 
by  a  military  commission  for  defrauding  the 
government,  paid  the  fine,  and  consented  after 
his  release  that  the  money  paid  might  pass 
into  the  treasury.  The  court  held  that,  if 
such  money  was  paid  under  duress,  its  pay- 
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3.  When  Void.  —  As  has  been  seen,  where  the  consent  of  one  party  to  a 
contract  is  obtained  by  the  other  under  such  circumstances  that  the  consent  is 
not  free,  the  contract  is  voidable  at  the  option  of  the  party  coerced.1  If,  how- 
ever, there  was  no  consent  whatever,  as  if  the  party's  hand  was  forcibly  guided 
to  sign  his  name,  or  perhaps  if  he  was  so  prostrated  by  fear  as  not  to  know 
what  he  was  doing,  the  contract  is  absolutely  null  and  void.2  The  important 
difference  between  the  two  classes  of  cases  relates  to  the  inability  of  subse- 
quent innocent  purchasers  to  acquire  any  rights  through  the  channel  of  a  sup- 
posed contract,  which  was  in  fact  and  in  law  nonexistent.  Illustrations  of 
contracts  which  have  been  held  void  for  duress  will  be  found  in  the  notes.3 


ment  was  afterwards  ratified  by  such  consent, 
and  he  could  maintain  no  action  to  recover  it 
back.    Carver  v.  U.  S.,  in  U.  S.  609. 

Ratification  by  Enjoyment  of  Fruits  of  Contract. 

—  A  tenant  who  was  in  possession  under  a 
five  years'  lease,  when  pursued  by  his  land- 
lord for  rent  of  the  leased  premises,  could  not 
avoid  the  payment  of  rent  by  saying  that  he 
executed  the  lease  under  duress,  where  he  re- 
mained in  undisturbed  possession  for  two 
years  and  a  half  and  regularly  paid  the  annual 
rent.  Lynch  v.  Sauer,  16  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  1. 

Where  Repudiation  Unreasonably  Delayed  at 
Expense  of  Other  Party.  —  Where  the  mortgagor 
of  personal  property,  after  the  removal  of  the 
duress,  permitted  the  mortgagee  to  take  pos- 
session of  the  property,  knowing  that  the  lat- 
ter would  incur  expenses  in  foreclosing  the 
mortgage,  and  he  did  incur  such  expenses, 
the  mortgagor  was  held  by  such  action  to 
have  ratified  the  mortgage.  Sornborger  v. 
Sanford,  34  Neb.  498. 

Ratification  by  Recognition  of  Validity.  —  A. 
sold  property  to  a  married  woman,  agreeing 
to  give  her  time  for  the  payment  of  a  portion 
of  the  purchase  money,  but  after  the  agreed 
cash  payment  he  refused  to  deliver  possession 
of  the  property  unless  she  would  execute  to 
him  a  mortgage  on  her  separate  property 
securing  the  same.  She  refused  at  first  to 
comply  with  the  unlawful  exaction,  but  sub- 
sequently she  acceded  to  the  demand.  The 
court  held  that  she  could  not  set  aside  the 
mortgage,  as  she  might  have  avoided  the  exe- 
cution of  it  by  insisting  upon  the  performance 
of  the  original  contract.  Le.nx.sv.  Shaner,  (Pa. 
1886)  7  Atl.  Rep.  197. 

Where  a  married  woman,  through  fear  of 
her  husband,  assigned  certain  notes  belonging 
to  her,  in  extinguishment  of  her  husband's 
debt,  and  more  than  two  years  afterwards  she 
wrote  to  the  assignee  of  the  notes,  saying  that 
she  had  no  desire  to  disturb  his  interest  there- 
in, it  not  appearing  that  she  was  induced  by 
fear  to  write  the  letter,  no  duress  was  shown. 
Gillespie  v.  Simpson,  (Ark.  1892)  18  S.  W.  Rep. 
1050. 

Ratification  of  Promises  to  Pay  by  Making  Pay- 
ments.—  The  indorser  of  a  note  sought  to 
avoid  his  indorsement  in  an  action  thereon  by 
the  payee  by  showing  that  it  was  obtained 
under  duress  by  the  payee.  Some  months 
after  the  maturity  of  the  note  it  was  dishonored 
and  protested;  no  objection  was  made  that  it 
was  indorsed  under  duress,  and  thereafter  the 
indorser  made  a  voluntary  payment  on  it. 
The  court  held  that  the  indorsement  was  sub- 


sequently acquiesced  in  and  ratified.  Foerster 
v.  Squier,  (City  Ct.)  19  N.  Y.  Supp.  367. 

To  recover  money  paid  upon  a  note  on  the 
ground  of  duress,  duress  at  the  time  of  such 
payment,  and  not  merely  at  the  time  of  giving 
the  note,  must  be  shown.  Schultz  v.  Culbert- 
son,  46  Wis.  313. 

Where  an  agreement  to  pay  an  illegal  tax 
or  license  fee  is  made  under  duress,  a  subse- 
quent payment  in  accordance  with  such  agree- 
ment, sufficient  time  having  elapsed  within 
which  the  person  might  have  taken  but  failed 
to  take  steps  to  resist  the  enforcement  of  the 
agreement,  cannot  be  recovered  back.  Savan- 
nah v.  Feeley,  66  Ga.  31;  Gachet  v.  McCall,  50 
Ala.  307;  Fellows  v.  School  Dist.  No.  8,  39 
Me.  559.    See  the  title  Payment. 

Where  a  nonresident  holder  of  city  bonds 
was  illegally  assessed  for  them,  and  the  bank 
where  the  interest  was  payable  deducted  the 
tax  from  its  remittance  to  him,  he  not  object- 
ing for  several  years,  such  silence  was  held 
to  be  a  ratification  of  the  bank's  action,  and 
equivalent  to  a  voluntary  payment  on  his 
part.    Baltimore  v.  Hussey,  67  Md.  112. 

A  person  had  caused  the  pregnancy  of  a 
woman,  and  was  threatened  by  the  woman's 
father  with  criminal  prosecution  unless  he 
gave  a  note  to  insure  the  support  of  the 
woman  and  her  child.  Some  time  intervened 
between  the  demand  and  the  time  within 
which  it  was  complied  with.  The  court  held 
that  the  transaction  could  not  be  avoided  for 
duress.    Wolff  v.  Bluhm,  95  Wis.  257. 

Where  Repudiated  in  Time.  —  Where  the  settle- 
ment of  a  pending  suit  was  obtained  from  the 
plaintiff,  a  woman,  by  threats  to  prosecute  her 
son,  a  tender  back  of  the  money  received  by 
her  in  settlement  of  the  suit,  when  made  at 
any  time  before  the  defendant  had  by  plea  set 
up  the  settlement  as  a  defense,  was  made  sea- 
sonably. Weiser  v.  Welch,  (Mich.  1897)  70  N. 
W.  Rep.  43S. 

And  a  Marriage  Made  under  Duress  may  be 
ratified  by  a  subsequent  recognition  of  its 
validity  or  a  consummation  after  removal  of 
the  duress.  Schwartz  v.  Schwartz,  29  111.  App. 
516;  Hampstead  v.  Plaistow,  49  N.  H.  S4; 
Richards  v.  Richards,  19  Pa.  Co.  Ct.  Rep.  322. 

1.  See  the  subdivision  preceding.  And  see 
Wald's  Pollock  on  Contracts  (2d  Am.  ed.),  p. 
553- 

2.  Wald's  Pollock  on  Contracts  (2d  Am.  ed.), 

P-  553- 

3.  Where  Contract  Void.  —  Where  persons 
presented  an  order  purporting  to  be  from  the 
defendant,  but  in  fact  forged  by  themselves, 
for  certain  goods,  and  threatened  violence  to 
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IV.  Duress  of  the  Person  —  1.  In  General.  —  Subject,  first,  in  the  United 
States  at  least,  to  the  less  rigorous  limitations  now  universally  prevailing  as  to 
what  constitutes  duress  of  imprisonment,1  second,  to  those  conflicting  limita- 
tions prevailing  in  different  jurisdictions  as  to  what  constitutes  duress  per 
minas'1  (both  of  which  it  has  been  found  necessary  to  treat  in  the  definitions), 
and  third,  to  those  limitations  as  to  what  person,  other  than  the  one  on  whom 
the  duress  is  imposed,  may  plead  it  in  avoidance  of  his  act,3  the  duress  most 
frequently  applied  and  for  which  any  noncriminal  act  or  contract  made  under 
it  is  either  void  or  voidable"*  is  actual,  unlawful,5  or  threatened  constraint,  or 
bodily  harm  to  the  person.6 


the  defendant  unless  he  should  sign  a  note  in 
payment  of  such  manufactured  order,  and  one 
of  the  persons  pretended  to  draw  a  weapon 
from  his  pocket  while  the  man  with  him  stood 
guard  at  the  door  and  demanded  that  the  de- 
fendant should  sign  the  note,  and  where, 
through  fear  of  violence,  he  signed  his  name 
to  it,  the  note  was  void.  Palmer  v.  Poor,i2i 
Ind.  135. 

In  an  action  to  cancel  promissory  notes  on 
the  ground  of  duress,  the  evidence  tended  to 
show  that  the  defendant  compelled  the  plain- 
tiff to  sign  the  notes  through  fear  of  personal 
violence.  The  notes  were  held  to  be  void,  and 
the  fact  that  they  might  otherwise  have  had 
some  good  consideration  to  support  them  was 
held  immaterial.  Magoon  v.  Reber,  76  Wis. 
392. 

Where  a  person  was  compelled  to  sign  a 
deed  by  the  threats  of  the  vendee  and  another 
to  take  his  life  if  he  refused,  such  deed  is  void. 
Helm  v.  Helm,  11  Kan.  ig. 

1.  See  supra,  this  title,  Definitions  —  Duress 
of  Imprisonment. 

2.  See  supra,  this  title,  Definitions  —  Duress 
per  Minas — Modifications  of  Old  Doctrine ;  Effect 
of  Threats  on  Mind  of  Actor. 

3.  See  supra,  this  title,  On  Whom  Duress 
Must  Be  Imposed  —  Party  to  the  Contract  — 
Exceptions  to  the  General  Rule ;  On  Surety's 
Principal  —  Exceptions  to  General  Pule. 

4.  See  supra,  this  title,  Effect  of  Duress  on 
Contract  Made  under  It. 

5.  "Unlawful "  Duress  is  here  used  in  a  broader 
Sense  than  is  conveyed  by  the  term  "  illegal." 
For  instance,  the  constraint  is  unlawful,  as  ap- 
plied to  an  act  done  under  it,  even  though  the 
process  may  legally  justify  the  constraint  on 
the  part  of  the  actual  custodian  of  the  person, 
and  the  latter  may  be  guilty  of  the  charge  on 
which  he  is  held,  if  the  constraint  is  procured 
and  used  for  an  improper  or  illegal  purpose. 
For  a  proper  understanding  of  this  term  used 
in  this  regard,  see  supra,  this  title,  Definitions 
—  Duress  of  Imprisonment. 

An  excellent  definition  and  illustration  of 
the  term  "  unlawful  "  duress  as  used  in  this 
sense  was  laid  down  by  the  court  in  Morse  v. 
Woodworth,  155  Mass.  233,  where  it  was  said: 
"  It  has  sometimes  been  held  that  threats  of 
imprisonment,  to  constitute  duress,  must  be  of 
unlawful  imprisonment.  But  the  question  is 
whether  the  threat  is  of  imprisonment  which 
will  be  unlawful  in  reference  to  the  conduct  of 
the  threatener  who  is  seeking  to  obtain  a  con- 
tract by  his  threat.  Imprisonment  that  is  suf- 
fered through  the  execution  of  a  threat  which 
was  made  for  the  purpose  of  forcing  a  guilty 
person  to  enter  into  a  contract  may  be  lawful 


as  against  the  authorities  and  the  public,  but 
unlawful  as  against  the  threatener,  when  con- 
sidered in  reference  to  his  effort  to  use  for  his 
private  benefit  processes  provided  for  the  pro- 
tection of  the  public  and  the  punishment  of 
crime.  One  who  has  overcome  the  mind  and 
will  of  another  for  his  own  advantage,  under 
such  circumstances,  is  guilty  of  a  perversion 
and  abuse  of  laws  which  were  made  for  an- 
other purpose,  and  he  is  in  no  position  to  claim 
the  advantage  of  a  formal  contract  obtained 
in  that  way,  on  the  ground  that  the  rights  of 
the  parties  are  to  be  determined  by  their 
language  and  their  overt  acts,  without  refer- 
ence to  the  influences  which  moved  them.  In 
such  a  case  there  is  no  reason  why  one  should 
be  bound  by  a  contract  obtained  by  force, 
which  in  reality  is  not  his,  but  another's." 

6.  England.  —  Stepney  v.  Lloyd,  Cro.  Eliz. 
646;  Williams  v.  Bayley,  12  Jur.  N.  S.  875,  L. 
R.  1  H.  L.  200;  Wayne  v.  Sands,  1  Freem.  351. 

Canada.  —  Shorey  v.  Jones,  15  Can.  Sup.  Ct. 
Rep.  398;  St.  Thomas  v.  Yearsley,  22  Ont. 
App.  340. 

United  States.  —  Baker  v.  Morton,  12  Wall. 
(U.  S.)  150;  Brown  v.  Pierce, '7  Wall.  (U.  S.) 
215;  McClintick  v.  Cummins,  3  McLean  (U. 
S.)  158. 

Alabama.  —  Hartford  F.  Ins.  Co.  v.  Kirk- 
patrick,  111  Ala.  457;  Hatter  v.  Greenlee,  1 
Port.  (Ala.)  222,  26  Am.  Dec.  370;  Motes  v. 
Carter,  73  Ala.  553;  Holt  v.  Agnew,  67  Ala. 
360. 

California.  —  Morrill  v.  Nightingale,  93  Cal. 
453,  27  Am.  St.  Rep.  207. 

Colorado.  —  Lighthall  v.  Moore,  2  Colo.  App. 
554- 

Connecticut.  —  McMahon  Smith,  47  Conn. 
221,  36  Am.  Rep.  67. 

Georgia.  —  Patterson  v.  Gibson,  81  Ga.  802, 
12  Am.  St.  Rep.  356;  Graham  v.  Marks,  98  Ga. 
67;  Hunt  v.  Hunt,  94  Ga.  257;  Small  v.  Wil- 
liams, 87  Ga.  681;  Southern  Express  Co.  v. 
Duffey,  48  Ga.  358. 

Illinois.  —  Mayer  v.  Oldham,  32  111.  App. 
233;  Green  v.  Moss,  65  111.  App.  594;  Schom- 
mer  v.  Farwell,  56  111.  542;  Plummer  v. 
People,  16  111.  358;  Taylor  v.  Cottrell,  16  111. 
93;  Shenk  v.  Phelps,  6  111.  App.  612;  Bane  v. 
Detrick,  52  111.  19;  Overstreet  v.  Dunlap,  56 
111.  App.  487;  Compton  v.  Bunker  Hill  Bank, 
96  111.  301,  36  Am.  Rep.  147. 

Indiana.  —  Baldwin  v.  Hutchison,  8  Ind. 
App.  454;  Brooks  v.  Berryhill,  20  Ind.  97; 
Bush  v.  Brown,  49  Ind.  573,  19  Am.  Rep.  695; 
Palmer  v.  Poor,  121  Ind.  135. 

Iowa.  —  Green  v.  Scranage,  19  Iowa  461,  87 
Am.  Dec.  447;  Singer  Mfg.  Co.  v.  Rawson,  50 
Iowa  634;  Nevada  First  Nat.  Bank  v.  Bryan, 
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2.  By  Actual  or  Threatened  Imprisonment  —  a.  In  General.  —  The  effect 
of  duress  to  the  person  consisting  in  actual  imprisonment  has  been  fully  treated 
elsewhere.1  One  of  the  several  instances  of  duress  to  the  person  by  threats 
is  by  a  threat  of  actual  imprisonment  unless  the  act  sought  to  be  avoided  be 
done.2    Under  the  definition  of  duress  per  minas,  which,  under  many  other 


62  Iowa  42;  Giddings  v.  Iowa  Sav.  Bank,  104 
Iowa  676;  Peed  v.  McKee,  42  Iowa  689. 

Kansas.  —  Winfield  Nat.  Bank  v.  Croco,  46 
Kan.  620;  Heaton  v.  Norton  County  State 
Bank,  5  Kan.  App.  498;  Helm  v.  Helm,  11 
Kan.  19. 

Maine.  —  Whitefield  v.  Longfellow,  13  Me. 
146. 

Massachusetts.  —  Watkins  v.  Baird,  6  Mass. 
506;  Tilley  v.  Damon,  11  Cush.  (Mass.)  247; 
Fisher  v.  Shattuck,  17  Pick.  (Mass.)  252;  Morse 
v.  Woodworth,  155  Mass.  234;  Taylor  v. 
Jaques,  106  Mass.  291;  Hackett  v.  King,  6 
Allen  (Mass.)  58;  Foss  v.  Hildreth,  10  Allen 
(Mass.)  76;  Harris  v.  Carmody,  131  Mass.  51, 
41  Am.  Rep.  188;  Bryant  v.  Peck,  etc.,  Co., 
154  Mass.  460. 

Michigan. — Seiber  v.  Price,  26  Mich.  518; 
Holbrook  v.  Cooper,  44  Mich.  373;  Benedict  v. 
Roome,  106  Mich.  378;  Miller  v.  Minor  Lum- 
ber Co.,  98  Mich.  163,  39  Am.  St.  Rep.  524; 
Cribbs  v.  Sowle,  87  Mich.  340,  24  Am.  St.  Rep. 
166;  Wolf  v.  Troxell,  94  Mich.  573;  Meech  v. 
Lee,  82  Mich.  274;  Weiser  v.  Welch,  (Mich. 
1897)  70  N.  W.  Rep.  438. 

Mississippi.  —  Graham  v.  Jones,  (Miss.  1890) 
7  So.  Rep.  496. 

Missouri.  —  Holmes  v.  Hill,  19  Mo.  159; 
Miller  v.  Bryden,  34  Mo.  App.  602;  Turley  v. 
Edwards,  18  Mo.  App.  676. 

Montana.  —  Rossiter  v.  Loeber,  18  Mont. 
372. 

Nebraska.  —  Hargreaves  v.  Korcek,  44  Neb. 
660;  Horton  v.  Bloedorn,  37  Neb.  666;  Bein- 
dorff  v.  Kaufman,  41  Neb.  824;  Hullhorst  v. 
Scharner,  15  Neb.  57. 

New  Hampshire.  —  Severance  v.  Kimball,  8 
N.  H.  386;  Richardson  v.  Duncan,  3  N.  H.  511 ; 
Alexander  v.  Pierce,  10  N.  H.  494;  Shaw  v. 
Spooner,  9  N.  H.  197,  32  Am.  Dec.  348;  Breck 
v.  Blanchard,  22  N.  H.  303. 

New  Jersey.  —  Lomerson  v.  Johnston,  47  N. 
J.  Eq.  312,  affirming  44  N.  J.  Eq.  93;  Borden- 
town  Tp.  v.  Wallace,  50  N.  J.  L.  13. 

New  York.  —  Strong  v.  Grannis,  26  Barb. 
(N.  Y.)  122;  Lazzarone  v.  Oishei,  2  N.  Y.  Misc. 
Rep.  (Buffalo  Super.  Ct.)  200;  Thompson  v. 
Lockwood,  15  Johns.  (N.  Y.)  256;  Maricle  v. 
Brooks,  (Supreme  Ct.)  5  N.  Y.  Supp.  210; 
Adams  v.  Irving  Nat.  Bank,  116  N.  Y.  606,  15 
Am.  St.  Rep.  447;  Fisher  v.  Bishop,  36  Hun 
(N.  Y.)  112;  Eadie  v.  Slimmon,  26  N.  Y.  ro,  82 
Am.  Dec.  395;  Foshay  v.  Ferguson,  5  Hill  (N. 
Y.)  158;  Osborn  v.  Robbins,  36  N.  Y.  365; 
Strang  v.  Peterson,  56  Hun  (N.  Y.)  418; 
Schoener  v.  Lissauer,  107  N.  Y.  in. 

North  Carolina.  —  Meadows  v.  Smith,  7  I  red. 
Eq.  (42  N.  Car.)  7. 

Ohio.  —  Springfield  F.,  etc.,  Ins.  Co.  v.  Hull, 
51  Ohio  St.  270;  James  v.  Roberts,  18  Ohio  548: 
Roll  v.  Raguet,  4  Ohio  400,  22  Am.  Dec.  759. 

Oregon.  —  Parmentier  v.  Pater,  13  Oregon 
121. 

Pennsylvania .  —  Fillman  v.  Ryon,  168  Pa. 
St.  484;  Work's  Appeal,  59  Pa.  St.  444;  Griffith 
V.  Sitgreaves,  90  Pa.  St.  161. 
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Rhode  Island.  —  Foley  v.  Greene,  14  R.  I.  618, 

51  Am.  Rep.  419. 

South  Carolina.  —  Williams  v.  Walker,  18  S. 
Car.  577;  Evans  v.  Huey,  1  Bay  (S.  Car.)  13. 

South  Dakota.  —  Bueter  v.  Bueter,  1  S.  Dak. 
94  (articles  of  separation  executed  by  the  wife 
under  threats  of  personal  violence). 

Tennessee.  —  Willard  v.  Willard,  6  Baxt. 
(Tenn.)  297,  32  Am.  Rep.  529;  Currie  v.  Kerr, 
11  Lea  (Tenn.)  138;  Coffman  v.  Lookout  Bank, 
5  Lea  (Tenn.)  232,  40  Am.  Rep.  31. 

Texas.  —  Landa  v.  Obert,  78  Tex.  33;  Mor- 
rison v.  Faulkner,  80  Tex.  128;  Phelps  v. 
Zuschlag,  34  Tex.  371;  Kocourek?'.  Marak,  54 
Tex.  201,  38  Am.  Rep.  623. 

Vertnont.  —  Brownell  v.  Talcott.  47  Vt. 
243- 

Virginia.  —  Nelson  v.  Suddarth,  I  Hen.  & 
M.  (Va.)  350. 

Wisconsin.  —  Parcher  v.  Marathon  County, 

52  Wis.  3S8,  3S  Am.  Rep.  745;  Schultz  v.  Cul- 
bertson,  49  Wis.  122,  46  Wis.  313;  McCormick 
Harvesting  Mach.  Co.  v.  Hamilton,  73  Wis. 
486;  Magoon  v.  Reber,  76  Wis.  392;  Heckman 
v.  Swartz,  64  Wis.  48,  50  Wis.  267;  City  Nat. 
Bank  v.  Kusworm,  88  Wis.  1S8,  43  Am.  St. 
Rep.  880. 

Impendence  of  Personal  Violence  Judged  from 
Circumstances.  —  Though  no  actual  threats 
were  made  use  of,  in  a  case  where  two  per- 
sons had  had  a  quarrel,  and  one  of  them  went 
to  the  house  of  the  other  afterwards,  in  the 
night,  with  an  armed  party,  and  proposed  a 
settlement  of  the  controversy,  the  giving  of  a 
note  in  consequence  of  such  proposal  con- 
stituted duress.  Evans  v.  Huey,  1  Bay  (S. 
Car.)  13. 

1.  See  supra,  this  title,  Definitions  —  Duress 
of  Imprisonment. 

2.  Threatened  Criminal  Prosecution —  Alabama. 
—  Hariford  F.  Ins.  Co.  v.  Kirkpatrick,  ill 
Ala.  456. 

California.  —  Morrill  v.  Nightingale,  93  Cal. 
453,  27  Am.  St.  Rep.  207. 

Colorado.  —  Lighthall  v.  Moore.  2  Colo.  App. 

554- 

Illinois.  —  Green  v.  Moss,  65  111.  App.  594; 
Bane  v.  Detrick,  52  111.  22;  Overstreet  v.  Dun- 
lap,  56  111.  App.  486. 

Indiana.  —  Bush  v.  Brown,  49  Ind.  573,  19 
Am.  Rep.  695;  Baldwin  v.  Hutchison,  8  Ind. 
App.  454- 

Kansas.  —  Thompson  v.  Niggley,  53  Kan. 
664;  Heaton  v.  Norton  County  State  Bank,  5 
Kan.  App.  498;  Winfield  Nat.  Bank  v.  Croco, 
46  Kan.  620. 

Maine.  —  Whitefield  v.  Longfellow,  13  Me. 
146. 

Massachusetts.  —  Morse  v.  Woodworth,  155 
Mass.  234;  Taylor  v.  Jaques,  106  Mass.  291; 
Foss  v.  Hildreth,  10  Aflen  (Mass.)  76. 

Michigan.  —  Benedict  v.  Roome,  106  Mich. 
378;  Miller  v.  Minor  Lumber  Co.,  9S  Mich.  163, 
39  Am.  St.  Rep.  524. 

Mississippi.  —  Graham  v.  Jones,  (Miss.  1890) 
7  So.  Rep.  496. 
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forms  of  duress,  embraces  this  one,  it  was  found  necessary  to  examine  gener- 
ally the  conflict  of  authority  as  to  the  proper  test  of  duress  in  such  a  case,  viz.  ; 
whether  in  fact  the  threat  induced  the  act,  or  whether  it  would  have  been! 
done  to  a  person  selected  as  a  legal  standard  for  the  purpose  of  comparison  m 
such  cases.1  As  applied  specifically  to  threats  of  criminal  prosecution,  the 
question  is  examined  further  in  this  section. 

b.  As  Relating  to  the  Imminence  of  the  Threatened  Prosecu- 
tion. —  As  relating  to  threatened  prosecution,  it  has  been  held  by  some 
courts  that  where  the  warrant  has  not  been  issued  nor  the  proceedings  com- 
menced, or  where  the  threatener  is  not  apparently  possessed  of  both  the 
means  and  the  intention  of  forthwith  executing  his  threat,  such  threat  is 
insufficient  to  enable  the  one  threatened  to  avoid  his  contract  made  under  its 
influence.8  Recurring  again  to  the  sufficiency  of  threats  in  general,3  it 
becomes  apparent  that  the  only  reconciliation  of  such  a  doctrine  with  the 
fundamental  rule  that  an  unavoidable  contract  must  be  a  product  of  the  will 
of  the  parties  is,  in  such  a  case,  by  a  conclusive  legal  presumption  that  it  is 
such.  The  more  reasonable  rule  is  the  one  which  regards  the  doctrine  of  the 
imminence  of  the  prosecution  merely  as  possessing  great  evidential  value  m 


Missouri. — Miller  v.  Bryden,  34  Mo.  App. 
602. 

Nebraska.  —  Hargreaves  v.  Korcek,  44  Neb. 
660;  Horton  v.  Bloedorn,  37  Neb.  666;  Bein- 
dorff  v.  Kaufman,  41  Neb.  824;  Hullhorst  v. 
Scharner,  15  Neb.  57. 

New  Jersey,  —  Lomerson  v.  Johnston,  47  N. 
J.  Eq.  312,  affirming  44  N.  J.  Eq.  g3. 

New  York.  —  Maricle  v.  Brooks,  (Supreme 
Ct.)  5  N.  Y.  Supp.  210;  Adams  v.  Irving  Nat. 
Bank,  116  N.  Y.  606,  15  Am.  St.  Rep.  447; 
Fisher  v.  Bishop,  36  Hun  (N.  Y.)  112;  Eadie  v. 
Slimmon,  26  N.  Y.  10,  82  Am.  Dec.  395;  Foshay 
v.  Ferguson,  5  Hill  (N.  Y.)  158. 

Ohio. — Springfield  F.,  etc.,  Ins.  Co.  v. 
Hull,  51  Ohio  St.  270;  James  v.  Roberts,  iS 
Ohio  548. 

Texas.  —  Landa  v.  Obert,  78  Tex.  33;  Mor- 
rison v.  Faulkner,  80  Tex.  128. 

Vermont.  —  Brovvnell  v.  Talcott,  47  Vt.  243. 

1.  See  supra,  this  title,  Definitions  —  Effect 
of  Threats  on  Mind  of  Actor. 

2.  Rule  as  to  the  Imminence  of  Threatened  Prose- 
oution.  —  Cahaba  v.  Burnett,  34  Ala.  400; 
Youngs  v.  Simm,  41  111.  App.  28;  Rendleman 
v.  Rendleman,  156  111.  568;  Patoka  Loan,  etc., 
Assoc.  v.  Holland,  63  111.  App.  58;  Harmon  v. 
Harmon,  61  Me.  227,  14  Am.  Rep.  556;  Hil- 
born  v.  Bucknam,  78  Me.  482,  57  Am.  Rep. 
816;  Higgins  v.  Brown,  78  Me.  473;  Buchanan 
v.  Sahlein,  9  Mo.  App.  552;  Horton  v.  Bloe- 
dorn, 37  Neb.  666;  Knapp  v.  Hyde,  60  Barb. 
(N.  Y.)  80;  Phillips  v.  Henry,  160  Pa.  St.  24, 
40  Am.  St.  Rep.  706. 

Threats  of  criminal  prosecution  do  not  con- 
stitute duress  unless  the  threats  be  of  immedi- 
ate imprisonment.  Harmon  v.  Harmon,  61 
Me.  227,  14  Am.  Rep.  556.  Nor  do  threats  of 
criminal  prosecution,  when  no  warrant  has 
been  issued  nor  proceedings  commenced,  con- 
stitute duress.  Higgins  v.  Brown,  78  Me. 
473. 

Money  paid  under  protest  as  the  price  of  a 
license  for  the  retailing  of  spirituous  liquors, 
under  an  ordinance  which  was  afterwards  de- 
clared void,  was  not  paid  under  duress  because 
the  ordinance  imposed  a  fine  and  imprison- 
ment   as   a    penalty    for    retailing  without 
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license,  where  no  prosecution  under  such  ordi- 
nance had  been  commenced  at  the  time  of  pay- 
ment.   Cahaba  v.  Burnett,  34  Ala.  400. 

Where  the  person  threatening  the  criminal 
prosecution  is  not  in  any  position  and  has  isq 
means,  other  than  those  possessed  by  all  mem- 
bers of  the  community,  to  carry  out  his 
threat  of  criminal  prosecution,  and  the  threat- 
ener has  made  no  complaint,  and  has  no 
means  for  carrying  into  execution  his  an- 
nounced purpose,  the  threats  of  arrest  will  noj 
constitute  duress.  Youngs  v.  Simm,  41  I!L 
App.  28. 

Threats  of  imprisonment  for  which  there  is 
no  ground  and  threats  of  criminal  prosecutios 
do  not  constitute  duress,  where  no  proceeding 
has  been  commenced  and  no  warrant  issued. 
Rendleman  v.  Rendleman,  156  111.  568. 

Where  a  creditor  made  an  assignment  to  his 
debtor  under  threats  of  criminal  prosecution 
made  by  the  latter  and  communicated  to  him 
by  friends,  but  the  evidence  did  not  show  that 
there  was  any  arrest,  or  any  process  issued 
therefor,  or  any  prosecution  actually  instituted, 
the  court  held  that  the  trial  court  correctly  in- 
structed the  jury  that  it  could  not  find  that 
duress  induced  the  execution  of  the  assign- 
ment. Phillips  v.  Henry,  160  Pa.  St.  24,  40 
Am.  St.  Rep.  706. 

Where  Threat  Too  Indefinite  to  Coerce.  —  A 
conveyance  or  release  by  a  person  of  his  in- 
terest in  real  estate  is  not  voidable  for  duress 
because  the  person  to  whom  the  conveyance 
was  made  threatened  to  "  make  complaint'' 
and  send  the  alienor  "  to  state's  prison  "  un- 
less he  made  such  release,  where  the  threats 
fail  to  specify  any  offense  of  which  he  was 
alleged  to  have  been  guilty,  and  for  which  he 
might  have  been  prosecuted.  Kruschke  v. 
Stefan,  83  Wis.  373.  It  will  be  perceived, 
however,  that  this  case  does  not  support  the 
doctrine  announced  by  those  cases  cited  supr/t 
in  this  note.  Manifestly,  such  threats  would 
not  coerce  the  will  of  a  person  of  mental 
sanity,  possession  of  which  will  be  presumed 
unless  the  contrary  is  shown. 

3.  See  supra,  this  title,  Definitions —  Durea 
per  Minus —  Effect  of  Threats  on  Mind  of  Actor. 
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determining  whether  the  unlawful  threats  accomplished  their  purpose.  If 
they  did,  the  contract  may  be  avoided  for  duress.1 

c  As  Relating  to  the  Guilt  "or  Innocence  of  the  Person  Threat- 
ened —  (i)  When  Person  Is  Innocent  of  Offense. —  It  has  been  held  by  some 
courts  that  a  threat  of  arrest  for  which  there  is  no  ground  does  not  constitute 
duress,  because  such  threat  would  not  induce  in  a  man  of  ordinary  firmness 
the  fear  of  immediate  imprisonment.2  The  doctrine,  however,  supported  by 
the  weight  of  authority,  and  seemingly  by  all  of  the  reasons,  is  that  an  inno- 
cent person  may  contract  under  duress  through  fear  of  an  unlawful  prosecution.3 

(2)  When  Person  Is  Guilty  of  Offense.  —  Where  the  threat  of  prosecution  is 
for  a  matter  unconnected  with  the  contract,  conveyance,  or  payment  extorted 
by  the  threat,  the  transaction  may,  of  course,  be  avoided  for  duress,  or  the 
property  extorted  recovered  back,  whether  or  not  there  was  a  good  considera- 
tion, and  whether  or  not  the  person  upon  whom  the  extortion  was  practiced 


1.  Cribbs  v.  Sowle,  87  Mich.  347,  24  Am.  St. 
Rep.  166;  Overstreet  v.  Dunlap,  56  111.  App. 
487;  Parmentier  v.  Pater,  13  Oregon  121 ;  Bald- 
win v.  Hutchison,  8  Ind.  App.  454;  Lighthall 
v.  Moore,  2  Colo.  App.  554;  Morse  v.  Wood- 
worth,  155  Mass.  233. 

Where  a  person  charged  another  with  steal- 
ing his  hogs,  and  compelled  him  to  sign  a  note 
under  threats  of  imprisonment,  the  question  as 
to  whether  the  maker  of  the  note  signed  it 
under  duress  is  one  of  fact  for  the  determina- 
tion of  the  jury;  and  where  the  evidence  is 
conflicting,  the  verdict  of  the  jury  will  settle 
the  matter.  Overstreet  v.  Dunlap,  56  111.  App. 
486.  See  also  the  many  cases  last  cited  in  this 
section  under  the  heading  By  Actuator  Threat- 
ened Imprisonment  —  In  General,  in.  compara- 
tively few  of  which  did  it  appear  that  proceed- 
ings had  actually  been  begun  or  that  they  were 
impending,  except  as  indicated  by  the  threats 
of  the  threatener. 

Where  Process  under  Which  Arrest  Is  Threat- 
ened Is  Illegal.  —  Where  the  warrant  or  pro- 
cess under  which  the  arrest  is  threatened  is 
illegal,  it  is  nevertheless  duress,  where  the 
person  acted  under  fear  of  its  execution. 
Bane  v.  Detrick,  52  111.  19;  Alexander  v. 
Pierce,  10  N.  H.  494. 

2.  Where  the  Party  Is  Innocent  of  Offense.  —  In 
Horton  v.  Bloedorn,  37  Neb.  666,  the  court  ap- 
proved a  charge  to  the  jury  asserting  that  if 
one  threatened  with  criminal  prosecution  knew 
that  he  had  a  defense  to  such  prosecution,  and 
that  the  person  threatening  had  not  the  means 
at  hand  to  carry  out  his  threats,  in  such  case 
they  were  not  of  such  character  as  to  overcome 
the  mind  and  will  of  a  person  of  ordinary  firm- 
ness and  deprive  him  for  the  time  being  of  the 
power  of  mind  and  will  to  resist  the  demand 
of  the  person  making  them. 

In  the  case  of  Buchanan  v.  Sahlein,  9  Mo. 
App.  552,  the  court  said:  "  Duress  by  threats 
of  imprisonment  must  be  such  as  to  excite  a 
reasonable  fear  of  immediate  imprisonment. 
We  do  not  think  that  a  threat  of  prosecution 
addressed  to  a  man  conscious  of  innocence  is 
such  a  threat  as  would  induce  in  any  man  of 
ordinary  firmness  an  overwhelming  fear  of  im- 
mediate imprisonment.  Had  the  proper  pre- 
liminary steps  been  taken,  an  affidavit  been 
made  before  a  magistrate  or  an  information 
been  filed,  or  had  process  issued,  the  case 
might  be  different.  But  we  are  not  aware  of 
any  case  in  which  threats  of  imprisonment 
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have  been  held  to  constitute  duress,  where  the 
threat  was  not  accompanied  at  least  with  the 
statement  that  the  prosecution  had  been 
begun,  and  that  the  parties  had  thus  the  means 
immediately  at  hand  of  procuring  the  instant 
arrest  and  imprisonment  of  the  person  threat- 
ened." 

3.  Bush  v.  Brown,  49  Ind.  573,  19  Am.  Rep. 
695;  Baldwin  v.  Hutchison,  8  Ind.  App.  454; 
Cribbs  v.  Sowle,  87  Mich.  347,  24  Am.  St. 
Rep.  166;  Maricle  v.  Brooks,  (Supreme  Ct.)  5 
N.  Y.  Supp.  210;  James  v.  Roberts,  18  Ohio 
548;  Springfield  F.,  etc.,  Ins.  Co.  v.  Hull,  51 
Ohio  St.  270;  Parmentier  v.  Pater,  13  Oregon 
121;  Landa  v.  Obert,  78  Tex.  33. 

Any  threats  of  illegal  imprisonment  consti- 
tute duress  which  will  avoid  a  contract  made 
under  their  influence.  Hence,  the  arrest  of  an 
innocent  man  on  the  charge  of  embezzlement, 
for  the  purpose  either  of  collecting  a  debt  or 
of  extorting  money  from  him  that  he  did  not 
owe,  is  duress  which  will  avoid  any  contract 
made  under  its  influence.  Landa  v.  Obert,  78 
Tex.  33. 

Where  a  person  was  induced  by  threats  of  a 
groundless  prosecution  for  perjury  to  execute 
notes  and  a  mortgage,  a  court  of  chancery,  on 
a  bill  filed  by  him,  will  restrain  their  collec- 
tion.   James  v.  Roberts,  18  Ohio  548. 

Where  a  person  was  induced  by  an  insur- 
ance agent,  through  groundless  threats  to 
prosecute  him  for  the  crime  of  arson,  to  accept 
a  sum  less  than  was  due  him  on  a  policy  of 
insurance  in  satisfaction  of  his  claim,  he  may 
avoid  such  settlement  as  having  been  made 
under  duress,  and  may  maintain  an  action  for 
the  balance  due.  Springfield  F.,  etc.,  Ins.  Co. 
v.  Hull,  51  Ohio  St.  270. 

In  an  action  on  a  contract  for  wages,  it  ap- 
peared that  the  plaintiff  was  to  be  paid  twenty- 
five  dollars  a  month  during  the  term  of  service, 
but  was  paid  only  a  small  portion  of  the 
amount  agreed  on.  The  defendant  sought  to 
avoid  payment  by  showing  a  settlement,  and 
produced  a  receipt  signed  by  the  plaintiff  ac- 
knowledging full  payment.  It  appeared  that 
the  plaintiff  was  induced  to  make  such  settle- 
ment, and  did  in  fact  execute  such  release,  by  a 
threat  of  prosecution  for  embezzlement  made 
to  him  by  the  defendant;  that,  although  inno- 
cent of  the  offense  charged,  and  at  the  time 
declaring  such  innocence,  he  signed  the  ac- 
knowledgment. The  court  held  that  such 
acknowledgment     was     procured  through 

Volume  X. 


Duresss  of  the  Person. 


DURESS.     By  Actual  or  Threatened  Imprisonment. 


was  in  fact  guilty  of  the  charge  for  which  the  prosecution  was  threatened.1 
Where,  however,  the  execution  of  a  conveyance  or  contract  or  the  payment  of 
money  which  had  a  good  consideration  is  coerced  by  threats  of  prosecution 
for  an  offense  the  commission  of  which  caused  the  one  threatened  to  become 
the  debtor  of  the  threatener,  the  authorities  are  conflicting  as  to  whether  such 
threats  constitute  duress,  if  the  act  sought  to  be  avoided  be  not  done.  On  the 
one  hand,  in  some  jurisdictions  such  threats  are  not  regarded  as  threats  of 
*'  unlawful  "  imprisonment,  when  made  to  coerce  the  undoing  of  an  act  of  which 
the  party  has  been  guilty;*  and  on  the  other  hand,  it  is  held  in  other  jurisdic- 
tions that  such  threat  is  a  threat  of  "  unlawful  "  imprisonment,  when  made  for 
the  sole  purpose  of  inducing  the  execution  of  the  contract  or  conveyance,  even 
though  the  party  was  guilty  of  the  charge  for  which  prosecution  was  threat- 
ened, and  the  demand  made  is  that  the  person  shall  repair  the  effect  of  his 
guilt.3 


duress,  and  was  not  binding  on  the  plaintiff. 
Maricle  v.  Brooks,  (Supreme  Ct.)  5  N.  Y. 
Supp.  210.  * 

1,  Thompson  v.  Niggley,  53  -Kan.  664; 
James  v.  Roberts,  18  Ohio  548. 

See  generally  the  cases  cited  supra,  this  sec- 
tion, By  Actual  or  Threatened  Imprisonment  — 
In  General. 

Where  Threats  of  Prosecution  Unconnected  with 
Demand.  —  A  note  in  settlement  of  a  claim,  the 
execution  and  delivery  of  which  were  coerced 
by  threats  of  criminal  prosecution  of  an  offense 
of  which  the  maker  was  guilty  in  fact,  but 
which  was  in  no  manner  connected  with  the 
demand  for  which  the  note  was  given,  might 
be  avoided  by  the  maker  for  duress.  Thomp- 
son v.  Niggley,  53  Kan.  664. 

2.  Maine.  —  Thorn  v.  Pinkham,  84  Me.  103, 
30  Am.  St.  Rep.  335;  Eddy  v.  Herrin,  17  Me. 
338;  Hilborn  v.  Bucknam,  78  Me.  485,  57  Am. 
Rep.  816. 

Missouri.  —  Buchanan  v.  Sahlein,  9  Mo. 
App.  552. 

Nebraska.  —  Sanford  v.  Sornborger,  26  Neb. 
295. 

New  Jersey.  —  Clark  v.  Turnbull,  47  N.  J.  L. 
265,  54  Am.  Rep.  157;  Bodine  v.  Morgan,  37 
N.  J.  Eq.  426. 

New  York.  —  Knapp  v.  Hyde,  60  Barb.  (N. 
Y.)  80. 

Texas.  —  Landa  v.  Obert,  45  Tex.  540. 

Illustrations.  —  A  promissory  note,  executed 
and  delivered  in  payment  of  money  embezzled 
by  the  maker,  is  not  voidable  for  duress  be- 
cause obtained  by  threats  of  a  criminal  prose- 
cution for  the  embezzlement.  Thorn  v. 
Pinkham,  84  Me.  103,  30  Am.  St.  Rep. 
335- 

It  is  not  duress  for  one  who  believes  that  he 
has  been  wronged  to  threaten  the  wrongdoer 
with  a  criminal  prosecution  if  the  wrong  be 
not  repaired.  Hilborn  v.  Bucknam,  78  Me. 
435,  57  Am.  Rep.  816. 

A  clerk  in  the  store  of  the  complainant  ap- 
propriated to  his  own  use  a  number  of  store 
orders  and  some  goods.  Upon  detection, 
under  threat  of  criminal  prosecution,  he  gave 
a  mortgage  on  land  for  the  amount  so  appro- 
priated. The  court  held  that  such  mortgage 
was  not  given  under  duress.  Bodine  v.  Mor- 
gan, 37  N.  J.  Eq.  426. 

Threats  of  arrest  and  criminal  prosecution 
for  embezzlement,  not  importing  a  purpose  to 
make   any  unusually  harsh,  oppressive,  or 


illegal  use  of  the  process  threatened,  do  not 
constitute  duress  that  will  avoid  a  contract  en- 
tered into  under  their  influence.  Landa  v. 
Obert,  45  Tex.  540. 

A  contract  made  by  a  person  held  in  cus- 
tody through  lawful  process  as  a  condition  of 
his  deliverance  from  imprisonment  cannot  be 
avoided  for  duress,  although  it  be  shown  that 
no  cause  of  action  existed.  Clark  v.  Turn- 
bull,  47  N.  J.  L.  265,  54  Am.  Rep.  157. 

This  doctrine  formerly  prevailed  in  New 
York,  though  recent  decisions  of  the  courts  of 
that  state  indicate  that  it  has  been  abandoned, 
or  at  least  in  some  measure  modified.  In  the 
case  of  Knapp  v.  Hyde,  60  Barb.  (N.  Y.)  80, 
the  court  said:  "  The  claim  was  not  an  un- 
founded one.  It  is  not  such  menace  as  will 
avoid  an  act  if  the  party  is  only  menaced  by  a 
lawful  imprisonment.  In  order  to  avoid  an 
act  on  the  ground  of  menace  of  arrest  or  im- 
prisonment, it  must  appear  that  the  menace 
was  of  an  unlawful  imprisonment,  and  that 
the  party  was  put  in  fear  of  such  imprison- 
ment, and  was  induced  by  such  fear  to  do  the 
act  in  question."  But  see  Adams  v.  Irving 
Nat.  Bank,  116  N.  Y.  606,  15  Am.  St.  Rep. 
447;  Fisher  v.  Bishop,  36  Hun  (N.  Y.)  112; 
Schoener  v.  Lissauer,  107  N.  Y.  in.  In  these 
cases,  however,  it  was  the  wife  in  the  first  case, 
and  the  parents  in  the  second  and  third 
cases,  by  whom  the  contract  was  avoided  for 
duress  by  threats  of  prosecution  of  the  hus- 
band and  son  respectively  for  offenses  for 
which  in  each  case  they  were  legally  liable. 

In  Shattuck  v.  Watson,  53  Ark.  147,  a  son, 
by  the  forgery  of  his  father's  name  to  a  note 
and  mortgage  securing  it,  had  obtained  from 
the  defendant  a  large  sum  of  money.  After 
the  discovery  of  the  forgery,  the  defendant,  by 
a  threat  to  prosecute  unless  a  new  note  and 
mortgage  securing  the  same  should  be  given 
by  the  father,  and  by  agreeing  not  to  prose- 
cute if  they  were  given,  obtained  the  execu- 
tion of  such  instruments.  After  advertisement 
to  foreclose  the  mortgage,  on  a  bill  filed  by 
the  father  to  cancel  the  mortgage  for  duress, 
the  court  refused  to  grant  the  lelief  prayed. 
The  ground  of  the  court's  refusal,  however, 
was  that  it  appeared  that  the  instruments  had 
been  executed  in  consideration  of  the  compo- 
sition of  a  felony,  and  for  that  reason  were  not 
executed  under  duress. 

3.  England.  —  Williams  v.  Bayley,  12  Jur. 
N.  S.  875,  L.  R.  1  H.  L.  200. 
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V.  Duress  of  the  Goods  —  1.  Common-law  Rule.  —  The  rule  at  common  law, 
and  that  prevailing  in  England,  and  probably  in  some  of  the  United  States,  is 
that  the  unlawful  detention  or  the  unlawful  actual  or  threatened  seizure  of  a 


Alabama.  —  Hartford  F.  Ins.  Co.  v.  Kirk- 
patrkk,  in  Ala.  456. 

Illinois.  —  Mayer  v.  Oldham,  32  111.  App. 

233-  kv./- 
Kansas.  —  Heaton  v.  Norton  County  State 

Bank,  5  Kan.  App.  498. 

Massachusetts.  —  Morse  v.  Woodworth,  155 

Mass.  235;  Taylor  v.  Jaques,  106  Mass.  291. 
Missouri.  —  Miller  v.  Bryden,  34  Mo.  App. 

602. 

Nebraska.  —  Beindorff  v.  Kaufman,  41  Neb. 
824. 

New  York.  —  Adams  v.  Irving  Nat.  Bank, 
116  N.  Y.  606,  15  Am.  St.  Rep.  447;  Schoener 
v.  Lissauer,  107  N.  Y.  in;  Fisher  v.  Bishop, 
36  Hun  (N.  Y.)  112. 

Rhode  Island.  —  Foley  v.  Greene,  14  R.  I. 
618,  51  Am.  Rep.  419. 

Wisconsin.  —  Schultz  v.  Culbertson,  49  Wis. 
122. 

Immaterial  Whether  Threat  Be  of  Lawful  or 
Unlawful  Imprisonment.  —  The  guilt  or  inno- 
cence of  the  person  of  the  charge  for  which 
imprisonment  is  threatened  is  immaterial.  If 
a  person  making  a  contract  is  liable  to  arrest 
and  imprisonment,  and  such  liability  is  used 
as  a  threat  to  overcome  his  will  and  compel 
him  to  make  a  contract  which  otherwise  he 
would  not  have  executed,  it  will  amount  to 
duress,  entitling  him  to  avoid  the  contract. 
Hartford  F.  Ins.  Co.  v.  Kirkpatrick,  in  Ala. 
456. 

Where  a  person,  for  the  purpose  of  coercing 
the  payment  of  a  debt  due  him,  obtained  a 
warrant  charging  his  debtor  with  a  crime,  and 
by  threats  of  arrest  thereunder  coerced  him 
into  giving  up  a  piece  of  personal  property  in 
payment  of  the  debt,  the  person  coerced  is  en- 
titled to  recover  back  the  properly,  as  having 
been  surrendered  under  duress,  without  re- 
gard to  the  question  of  his  guilt  or  innocence 
of  the  offense  charged.  Miller  v.  Bryden,  34 
Mo.  App.  602. 

Where  a  wife  was  induced  by  threats  of  im- 
prisonment of  her  husband  to  pay  a  debt  due 
from  him  to  the  defendant,  it  was  held  that 
she  might  recover  back  the  money  paid  as  ob- 
tained by  duress,  and  that  it  was  immaterial 
whether  or  not  there  was  a  lawful  ground  for 
the  arrest.  Adams  v.  Irving  Nat.  Bank,  116 
N.  Y.  606,  15  Am.  St.  Rep.  447. 

When  the  execution  of  a  conveyance  of  the 
homestead  is  obtained  from  a  wife  by  threats 
of  criminal  prosecution  of  the  husband  for 
embezzlement  of  money  belonging  to  the 
grantee,  if  such  deed  be  not  given,  such  deed 
is  invalid  for  duress,  even  though  the  hus- 
band is  guilty  of  the  crime  with  which  he  is 
charged.  Heaton  v.  Norton  County  State 
Bank,  5  Kan.  App.  498. 

Where  a  man  had  embezzled  money  from 
his  employer,  and,  while  in  the  custody  of  the 
police  officer,  who  had  been  sent  to  his  resi- 
dence by  his  employer,  executed  jointly  with 
his  wife,  under  threatened  imprisonment  and 
criminal  prosecution  for  the  crime  of  em- 
bezzlement, a  note  secured  by  a  mortgage  for 
the  amount  embezzled,  the  court  held  on  a 


bill  to  foreclose  the  mortgage  that  it  might 
be  avoided  for  duress;  that  the  actual  arrest 
and  threatened  imprisonment  and  prosecution 
were  unlawful,  because  for  the  unlawful  pur- 
pose of  coercing  the  execution  of  the  note  and 
mortgage.  Mayer  v.  Oldham,  32  111.  App. 
233. 

In  an  action  brought  to  procure  the  cancel- 
lation of  a  mortgage  because  procured  by 
duress  imposed  by  the  mortgagee,  it  appeared 
that  such  mortgage  was  executed  by  a  mother 
under  threats  made  by  the  mortgagee  that  he 
would  send  her  son  to  prison  for  embezzle- 
ment, for  which  he  was  already  under  indict- 
ment, stating  that,  if  the  mortgage  were 
executed,  he  would,  if  it  was  in  his  power, 
procure  the  release  of  the  prisoner..  The  court 
held  that  these  facts  were  sufficient  to  sustain 
a  decree  for  the  relief  sought.  Schoener  v. 
Lissauer,  107  N.  Y.  112. 

The  threat  of  a  criminal  prosecution  for 
embezzlement,  used  to  compel  the  giving  of 
a  promissory  note,  may  constitute  duress, 
although  the  amount  for  which  the  note  is 
given  has  been  appropriated  from  the  payee  by 
the  maker  and  is  actually  due  from  him. 
Taylor  v.  Jaques,  106  Mass.  2qi. 

The  Supreme  Court  of  Massachusetts  an- 
nounced the  validit)''  of  this  doctrine.  Speak- 
ing through  Mr.  Justice  Knowlton  in  the  case 
of  Morse  v.  Woodworth,  155  Mass.  233,  it  said: 
"  The  rule  as  to  duress  per  minas  has  now 
a  broader  application  than  formerly.  It  is 
founded  on  the  principle  that  a  contract  rests 
on  the  free  and  voluntary  action  of  the  minds 
of  the  parties  meeting  in  an  agreement  which 
is  to  be  binding  upon  them.  If  an  influence 
is  exerted  on  one  of  them  of  such  a  kind  as  to 
overcome  his  will  and  compel  a  formal  assen 
to  an  undertaking  when  he  does  not  really 
agree  to  it,  and  so  to  make  that  appear  to  be 
his  act  which  is  not  his  but  another's,  imposed 
on  him  through  fear  which  deprives  him  of 
self-control,  there  is  no  contract  unless  the 
other  deals  with  him  in  good  faith,  in  igno- 
rance of  the  improper  influence,  and  in  the 
belief  that  he  is  acting  voluntarily."  After 
concluding  that  the  guilt  or  innocence  of  the 
one  induced  through  threats  of  criminal  prose- 
cution to  make  a  contract  must  in  most  cases 
be  immaterial,  the  court  forcibly  says:  "  We 
do  not  intimate  that  a  note  given  in  consider- 
ation of  money  embezzled  from  the  payee  can 
be  avoided  on  the  ground  of  duress  merely  be- 
cause the  fear  of  arrest  and  imprisonment,  if 
he  failed  to  pay,  was  one  of  the  inducements 
to  the  embezzler  to  make  the  note.  But  if  the 
fact  that  he  is  liable  to  arrest  and  imprison- 
ment is  used  as  a  threat  to  overcome  his  will 
and  compel  a  settlement  which  he  would  not 
have  made  voluntarily,  the  case  is  different. 
The  question  in  every  such  case  is  whether 
his  liability  to  imprisonment  was  used  against 
him,  by  way  of  a  threat,  to  force  a  settlement. 
If  so,  the  use  was  improper  and  unlawful,  and 
if  the  threats  were  such  as  would  naturally 
overcome  the  mind  and  will  of  an  ordinary 
man,  and  if  they  overcame  his,  he  may  avoid 
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person's  goods  does  not  ordinarily  constitute  duress  which  will  enable  him  to 
avoid  a  contract  made  for  the  purpose  of  preventing  the  seizure  or  of  effecting 
their  release  from  unlawful  detention.1 

2.  Modification  of  Common-law  Rule.  —  In  the  United  States,  however,  there 
is  one  universally  recognized  exception  to  the  old  common-law  rule.  In  those 
cases  where  the  contract  may  be  made  to  prevent  the  impending  destruction 
of  the  property,  and  no  ready  and  adequate  redress  may  be  had  if  the  threat- 
ened destruction  be  consummated,  the  contract  may  be  avoided  for  duress.* 


the  settlement.  The  rulings  and  refusals  to 
rule  were  correct." 

Voidable  When  Obtained  Through  Threatened 
Prosecution  of  Son.  —  Where  a  note  and  mort- 
gage are  executed  by  parents  under  threats  to 
prosecute  their  son  for  embezzlement,  of 
which  crime  he  is  guilty,  unless  they  be  exe- 
cuted, they  are  obtained  by  duress.  Beindorff 
v.  Kaufman,  41  Neb.  824;  Foley  v.  Greene, 
14  R.  1.  618,  51  Am.  Rep.  419;  Williams  v. 
Bayley,  12  Jur.  N.  S.  875,  L.  R.  1  H.  L.  200. 
And  the  duress  may  be  pleaded  as  a  defense 
in  an  action  to  foreclose  the  mortgage,  Bein- 
dorff v.  Kaufman,  41  Neb.  824,  or  a  court  of 
equity  will,  on  a  bill  filed  by  the  mortgagors, 
cancel  the  mortgage.  The  maxim  in  pari 
delicto  potior  est  conditio  defendentis  does  not 
apply  in  such  case.  Foley  v.  Greene,  14 
R.  I.  618,  51  Am.  Rep.  419;  Williams  v.  Bay- 
ley,  12  Jur.  N.  S.  875,  L.  R.  1  H.  L.  200. 

Where,  under  threats  by  the  defendant  to 
prosecute  a  son  of  the  plaintiff  for  the  larceny 
of  the  defendant's  goods,  a  note  in  payment 
for  the  goods  was  given,  a  subsequent  pay- 
ment of  the  note  under  the  influence  of  such 
threats  was  recovered  back  as  having  been 
made  under  duress.  Schultz  v.  Culbertson, 
49  Wis.  122. 

1.  Duress  of  the  Goods  —  Common-law  Rule.  — 
Atlee  v.  Backhouse,  3  M.  &  W.  633,  cited  in 
Oates  v.  Hudson,  6  Exch.  348;  Skeate  v. 
Beale,  11  Ad.  &  El.  990,  39  E.  C.  L.  294,  3 
Per.  &  Dav.  597;  Sumner  v.  Ferryman,  ir 
Mod.  201;  Hazelrigg  v.  Donaldson,  2  Mete. 
(Ky.)  445;  Edwards  v.  Handley,  Hard.  (Ky.) 
611,  3  Am.  Dec.  745;  Bingham  v.  Sessions,  6 
Smed.  &  M.  (Miss.)  13. 

Though  English  cases  are  frequently  cited 
as  sustaining  the  general  proposition  that  a 
contract  made  to  effect  a  release  of  goods  from 
unlawful  detention  may  be  avoided  for  duress, 
the  doctrine  prevalent  in  England  is  limited  to 
the  right  of  the  payor  to  recover  back  pay- 
ments made  for  that  purpose.  In  Atlee  v. 
Backhouse,  3  M.  &  W.  633,  the  doctrine  there- 
tofore announced  was  thus  explained  by 
Parke,  B. :  "  There  is  no  doubt  of  the  propo- 
sition laid  down  by  Mr.  Erie,  that  if  goods  are 
wrongfully  taken,  and  a  sum  of  money  is  paid 
simply  for  the  purpose  of  obtaining  possession 
of  those  goods  again,  without  any  agreement 
at  all,  especially  if  it  be  paid  under  protest, 
that  money  can  be  recovered  back;  not  on  the 
ground  of  duress,  because  I  think  that  the  law 
is  clear,  although  there  is  some  case  in  Viner's 
Abridgment  (tit.  Duress,  B,  3)  to  the  contrary, 
that,  in  order  to  avoid  a  contract  by  reason  of 
duress,  it  must  be  duress  of  a  man's  person, 
not  of  his  goods,  and  it  is  so  laid  down  in 
Sheppard's  Touchstone,  p.  61;  but  the  ground 
is  that  it  is  not  a  voluntary  payment. 
If  my  goods  have  been  wrongfully  detained, 
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and  I  pay  money  simply  to  obtain  them  again, 
that,  being  paid  under  a  species  of  duress  or 
constraint,  may  be  recovered  back;  but  if, 
while  my  goods  are  in  possession  of  another 
person,  I  make  a  binding  agreement  to  pay  a 
certain  sum  of  money,  and  to  receive  them 
back,  that  cannot  be  avoided  on  the  ground  of 
duress." 

In  Williams  v.  Phelps,  16  Wis.  80,  the  court 
observed:  "The  law  seems  to  be  settled  in 
England  that  a  contract  cannot  be  avoided 
upon  that  ground  [duress  of  the  goods]. 
*  *  *  It  is  true  some  cases  are  referred  to 
in  this  country  which  have  held  that  under 
some  circumstances  a  contract  might  be  so 
avoided.  But  upon  examination  it  will  be 
found  that  there  was  some  peculiar  and  press- 
ing necessity  for  the  claimant  to  have  the  par- 
ticular property.  And  in  the  absence  of  some 
such  unusual  circumstances,  the  general  rule 
in  this  country  is  undoubtedly  as  it  is  held  in 
England." 

2.  Modification  of  Common-law  Rule.  —  Spaids 
v.  Barrett,  57  111.  289,  11  Am.  Rep.  10;  Cen- 
tral Bank  v.  Copeland,  18  Md.  306,  81  Am. 
Dec.  597;  Foshay  v.  Ferguson,  5  Hill  (N.  Y.) 
154;  Waller  v.  Parker,  5  Coldw.  (Tenn.)  476. 

In  Foshay  v.  Ferguson,  5  Hill  (N.  Y.)  154, 
the  court,  after  a  review  of  the  authorities 
announcing  the  old  common-law  doctrine, 
limiting  duress  per  minas  to  impending  im- 
prisonment, loss  of  life  or  limb,  or  mayhem 
(see  supra,  this  title,  Definitions  —  Duress  per 
Minas — Common-taw  Definition),  said:  "  But 
Mr.  Chitty  very  justly  doubts  whether  such  be 
the  rule  at  the  present  day,  especially  in  re- 
gard to  so  serious  an  injury  as  a  threat  to  burn 
a  man's  house.  *  *  *  I  do  not  intend  to 
say  that  a  man  can  avoid  his  bond  on  the 
ground  that  it  was  procured  by  an  illegal  dis- 
tress of  goods;  but  I  entertain  no  doubt  that  a 
contract  procured  by  threats  and  the  fear  of 
battery,  or  the  destruction  of  property,  may  be 
avoided  on  the  ground  of  duress.  There  is 
nothing  but  the  form  of  a  contract  in  such  a 
case,  without  the  substance.  It  wants  the 
voluntary  assent  of  the  party  to  be  bound  by 
it.  And  why  should  the  wrongdoer  derive  an 
advantage  from  his  tortious  act  ?  No  good 
reason  can  be  assigned  for  upholding  such  a 
transaction." 

In  Spaids  v.  Barrett,  57  111.  289,  11  Am.  Rep. 
10,  the  goods  were  oysters,  which,  being  of  a 
perishable  nature,  required  special  care. 
They  were  wrongfully  taken  and  kept  from 
the  owner  by  means  of  a  writ  of  attachment 
fraudulently  obtained,  and  the  person  detain- 
ing them  refused  to  surrender  them  unless  an 
amount  greatly  in  excess  of  what  the  owner 
owed  to  him  was  paid,  exacting  also  from  the 
owner  a  release  of  all  damages  which  might 
have  been  sustained  by  the  wrongful  attach- 
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An  eminent  authority  has  said  that  "  duress  of  goods  may  exist  when  one  is 
compelled  to  submit  to  an  illegal  exaction  in  order  to  obtain  them  from  one 
who  has  them  in  possession  but  refuses  to  surrender  them  unless  the  exaction 
is  submitted  to."  1  The  exaction  generally  demanded  is  the  payment  of 
money,  and  since  money  paid  under  such  circumstances  may,  both  in  England 
and  in  the  United  States,  generally  be  recovered  back  as  having  been  paid 
involuntarily  and  without  consideration,  in  many  cases  it  cannot  be  told  from 
the  opinion  in  the  case  whether  the  court  means  to  follow  the  old  common- 
law  doctrine  as  prevailing  generally  in  Engla7id  or  the  one  quoted  above.  In 
some  cases,  however,  this  definition  has  been  quoted  with  unqualified 
approval  and  held  to  apply  to  contracts  as  well  as  to  payments  made  under 
such  circumstances.2  Payments  made  to  release  the  property  from  unlawful 
detention  are  treated  elsewhere.3 

VI.  Duress  as  a  Criminal  Defense  —  1.  In  General  —  when  Act  Committed 
under  Pain  of  Death. — An  act  which  would  constitute  a  crime  if  voluntarily 
done  is  innocent  if  it  is  done  in  pursuance  of  the  demand  of  another,  and 
under  the  pain  of  instant  death,  should  compliance  with  the  demand  be 
refused.4    The  duress  must  continue  up  to  the  very  time  of  the  doing  of  the 


ment;  and  where  the  owner,  in  order  to  obtain 
possession  of  the  oysters,  paid  the  sum  de- 
manded and  executed  such  release,  the  court 
held  in  an  action  for  wrongfully  suing  out  the 
attachment,  that  the  release  might  be  avoided 
for  duress. 

1.  Mr.  Justice  Cooley,  delivering  the  opinion 
of  the  court  in  Hackley  v.  Headley,  45  Mich. 
569- 

In  his  work  on  Torts,  the  author  thus  defines 
duress  of  goods:  "  Duress  of  goods  consists 
in  seizing  by  force  or  withholding  from  the 
party  entitled  to  it  the  possession  of  personal 
property,  and  extorting  something  as  the  con- 
dition for  its  release,  or  in  demanding  and 
taking  personal  property  under  color  of  legal 
authority,  which,  in  fact,  is  either  void  or  for 
some  other  reason  does  not  justify  the  de- 
mand."   Cooley  on  Torts  507. 

2.  Fuller  v.  Roberts,  35  Fla.  110;  Wilkerson 
v.  Hood,  65  Mo.  App.  491. 

In  the  following  cases,  notes  or  bonds  exe- 
cuted and  delivered  to  prevent  the  unlawful 
seizure  of  goods,  or  to  obtain  their  release 
from  detention,  were  avoided  for  duress. 
Carson  River  Lumbering  Co.  v.  Patterson,  33 
Cal.  334;  Crawford  v.  Cato,  22  Ga.  594;  Ben- 
nett v.  Ford,  47  Ind.  264;  Lightfoot  v.  Wallis, 
12  Bush.  (Ky.)  498;  White  v.  Heylman,  34  Pa. 
St.  142;  Oliphant  v.  Markham,  79  Tex.  543,  23 
Am.  St.  Rep.  363;  Sasportas  v.  Jennings,  1 
Bay  (S.  Car.)  470;  Collins  v.  Westbury,  2  Bay 
(S.  Car  )  211,  1  Am.  Dec.  643. 

In  several  of  the  cases  here  cited,  where  it 
was  held  that  obligations  given  to  release 
property  from  unlawful  detention  might  be 
avoided,  different  considerations  for  the 
announcement  of  the  same  doctrine  seem  to 
have  prevailed. 

In  the  case  of  Carson  River  Lumbering  Co. 
v.  Patterson,  33  Cal.  334,  the  state  legislature 
had,  by  a  law  afterwards  pronounced  uncon- 
stitutional, imposed  an  impost  duty  upon  logs 
floated  down  streams  into  California  from 
other  states.  A  promissory  note  involuntarily 
given  for  the  release  of  logs  seized  for  toll  was 
held  voidable  for  want  of  consideration. 

In  White  v.  Heylman,  34  Pa.  St.  142,  where 
it  was  sought  to  avoid  a  note  given  to  obtain 


possession  of  goods  involuntarily  withheld 
the  court  also  held  that,  as  the  note  was  with 
out  consideration,  it  might  be  avoided  by  the 
maker  in  the  hands  of  the  payee;  but,  after 
citing  and  quoting  several  English  and  Ameri- 
can cases  to  the  effect  that  money  paid  to 
obtain  possession  of  goods  unlawfully  detained 
might  be  recovered  back,  it  concluded:  "  If, 
therefore,  such  be  the  case,  where  the  money 
has  been  actually  paid,  a  fortiori  is  such  a 
defense  available  in  an  action  upon  a  promis- 
sory note,  extorted  in  the  manner  alleged  in 
the  offer  made  by  the  defendant,  and  rejected 
by  the  court." 

In  Atlee  v.  Backhouse,  3  M.  &  W.  633, 
quoted  supra,  it  is  seen  on  what  grounds  the 
English  courts  generally  deny  the  analogy  be- 
tween money  paid  and  a  contract  made  to 
obtain  the  release  of  goods  wrongfully  with- 
held 

In  the  South  Carolina  cases  and  in  the 
Georgia  case,  which  were  decided  a  long  time 
ago,  the  obligations  were  executed  under  un- 
usually hard  and  pressing  circumstances,  and 
apparently  as  the  sole  method  of  avoiding  loss 
to  the  fortune. 

But  see  the  comparatively  recent  case  of 
Riggs  v.  Wilson,  30  S.  Car.  172,  from  which  it 
seems  that  duress  of  the  goods  is  sufficient  to 
avoid  any  contract  entered  into  under  its  influ- 
ence. 

The  Florida,  Indiana,  Kentucky,  Missouri, 
and  Texas  cases  announced  the  rule  generally 
as  laid  down  in  the  preceding  note. 

3.  See  the  title  Payment. 

4.  Act  Done  under  Pain  of  Death.  —  U.  S.  v. 
Haskell,  4  Wash.  (U.  S.)  402;  Respublica  v. 
M'Carty,  2  Dall.  (Pa.)  86. 

Georgia  Statute  —  Impending  Loss  of  Member. 
—  Under  the  Georgia  statute  (Code,  §  4303), 
duress  is  a  criminal  defense  when  the  person 
threatened  is  in  imminent  danger  of  the  loss 
of  life  or  member  unless  the  crime  be  com- 
mitted. See  McCoy  v.  State,  7S  Ga.  490;  Beal 
v.  State,  72  Ga.  200,  in  which  cases  the  statute 
was  applied. 

When  Crime  Committed  by  Child  under  Four- 
teen.—  In   a   case  where  a   conviction  was 
sought  upon  the  uncorroborated  testimony  of 
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act,1  and  it  seems  that  duress  is  no  defense  to  the  crime  unless  the  impending 
penalty  for  a  refusal  to  commit  it  is  death.3 

2.  When  Act  Done  under  Mere  Command  of  Superior  —  a.  In  General.  —  The 
fact  that  the  act  is  done  under  the  command  of  one  to  whom  the  actor  owes 
obedience  will  not  suffice  to  excuse  the  commission  of  a  crime,  unless  commit- 
ted under  such  duress  as  would  be  a  defense  to  crime  in  other  cases.3  This 
rule,  with  possibly  one  exception,  hereafter  indicated,4  is  necessarily  of  uni- 
versal application. 

b.  Under  Order  of  Military  Commander.  —  Thus,  the  command  of 
a  military  officer  to  a  subordinate  will  not  excuse  the  latter  for  the  performance 
of  a  criminal  act.5 


a  child  thirteen  years  of  age,  who  assisted  in 
the  commission  of  a  felony  under  the  threats 
and  coercion  of  another  (it  not  appearing  from 
the  opinion  of  what  those  threats  consisted), 
the  court  held  that  he  was  not  incompetent, 
and  that,  therefore,  the  corroboration  of  his 
testimony  was  unnecessary.  People  v.  Miller, 
66  Cal.  468. 

Facts  Insufficient  to  Justify  Belief  of  Imminent 
Death  —  Where  No  Duress  at  Incipiency  of  Crime. 
—  A,  who  was  insane,  collected  a  number  of 
persons  together,  who  armed  themselves,  hav- 
ing a  purpose  of  resisting  the  lawfully  consti- 
tuted authorities,  A  declaring  that  he  would 
kill  any  officer  of  the  law  who  approached 
him.  A  afterwards,  in  the  presence  of  B  and 
C,  two  members  of  the  party,  shot  and  killed 
a  constable  who  attempted  to  arrest  him.  On 
the  trial  of  B  and  C  for  murder,  it  was  held 
that  it  was  no  ground  of  defense  for  continu- 
ing with  A  after  his  declaration  to  kill  any 
officer  of  the  law  who  approached  him,  that 
they  were  apprehensive  that  A  would  kill 
them  if  they  did  not  remain;  and  also  that  it 
was  no  ground  of  defense  that  A  and  his  party 
had  no  particular  object  in  view  when  they 
assembled.  Reg.  v.  Tyler,  8  C.  &  P.  616,  34 
E.  C.  L.  553. 

1.  Where  a  threat  was  made  to  take  a  per- 
son's life  unless  he  assisted  in  the  commission 
of  a  contemplated  murder,  and  three  days 
elapsed  after  such  threat  was  made  and  before 
the  murder  was  perpetrated,  such  threat  was 
held  to  be  no  defense.  People  v.  Repke,  103 
Mich.  459. 

Under  the  Texas  Statute  providing  that  duress 
is  no  defense  unless  the  person  threatening 
the  duress  is  "  actually  present,"  it  was  held 
that  the  person  was  "  actually  present," 
though  not  immediately  so,  when  he  was 
half  a  block  away  from  the  place  on  the  street 
where  the  crime  (a  murder)  was  committed, 
armed  with  a  pistol.  Paris  v.  State,  35  Tex. 
Crim.  Rep.  82. 

2.  Revolt  on  Board  Ship  and  Taking  Vessel.  — 
Under  an  indictment  of  persons  for  making  a 
revolt  on  shipboard,  and  for  running  away 
with  the  vessel  and  goods,  and  for  laying  vio- 
lent hands  on  the  captain  to  hinder  his  fighting 
in  defense  of  his  vessel,  the  court  affirmed  the 
judgment  of  the  trial  court,  holding  that  fear, 
to  excuse  a  person  participating  in  such  crime, 
must  be  fear  of  death;  such  a  fear  as  a  man 
of  ordinary  courage  and  fortitude  might  yield 
to.    U.  S.  v.  Haskell,  4  Wash.  (U.  S.)  402. 

An  Act  of  High  Treason.  —  Enlisting  or  pro- 
curing the  enlistment  of  another  in  the  service 
of  a  country  with  which  the  United  States  is 


at  war  is  an  act  of  high  treason.  Nothing  will 
excuse  such  an  act  except  the  fear  of  death. 
Respublica  v.  M'Carty,  2  Dall.  (Pa.)  86. 

3.  Act  Done  under  Command  of  Superior  —  United 
States.  —  U.  S.  v.  Jones,  3  Wash.  (U.  S.)  209; 
U.  S.  v.  Carr,  1  Woods  (U.  S.)  480;  Mitchell  v. 
Harmony,  13  How.  (U.  S.)  115. 

Alabama.  —  Winter  v.  State,  30  Ala.  22; 
State  v.  Bell,  5  Port.  (Ala.)  365. 

California.  — People  v.  Richmond,  29  Cal. 
415. 

Connecticut.  —  State  v.  Hull,  34  Conn.  132. 
Georgia.  —  Hately  v.  State,  15  Ga.  346. 
Indiana.  —  Skeen  v.  Monkeimer,  21  Ind.  I. 
Massachusetts.- — Com.  v.  Blodgett,  12  Met. 
(Mass.)  56;   Com.  v.  Hadley,  11  Met.  (Mass.) 
66;  Com.  v.  Drew,  3  Cush.  (Mass.)  279. 

Mississippi.  —  Kliffield  v.  State,  4  How. 
(Miss.)  304. 

Missouri.  —  Hays  v.  State,  13  Mo.  246;  State 
v.  Bryant,  14  Mo.  340;  Schmidt  v.  State,  14 
Mo.  137. 

Pennsylvania.  —  Com.  v.  Gillespie,  7  S.  &  R. 
(Pa.)  469,  10  Am.  Dec.  475. 

Rhode  Island.  —  State  v.  Sutton,  10  R.  I.  159. 
South  Carolina.  —  State  v.  Matthis,  I  Hill  L. 
(S.  Car.)  37- 

Texas.  —  State  v.  Sparks,  27  Tex.  627. 
Vermont.  —  State   v.    Bugbee,    22   Vt.  32; 
Humphrey  v.  Douglass,  10  Vt.  71,  33  Am. 
Dec.  177. 

The  command  of  a  master  to  his  servant,  or 
principal  to  his  agent,  or  parent  to  his  child, 
will  not  justify  a  criminal  act  done  in  pursu- 
ance of  it.    People  v.  Richmond,  29  Cal.  415. 

4.  See  infra,  this  section,  Exception  to  Gen- 
eral Rule —  When  Wife  Acts  under  Command  of 
Husband.  - 

5.  Order  of  Military  Commander  to  Subordinate. 
—  U.  S.  v.  Jones,  3  Wash.  (U.  S.)  209;  Mitchell 
v.  Harmony,  13  How.  (U.  S.)  115;  U.  S.  v. 
Carr,  1  Woods  (U.  S.)  4S0;  Com.  v.  Blodgett, 
12  Met.  (Mass.)  56;  Weatherspoon  v.  Woodey, 
5  Coldw.  (Tenn.)  149;  State  v.  Sparks,  27  Tex. 
627.    But  see  Clark  v.  State,  37  Ga.  191. 

Subordinate  Must  Obey  Only  Lawful  Order  of 
Superior.  —  The  law  for  the  better  government 
of  the  United  States  navy,  which  enjoins  on 
inferior  officers  and  privates  the  duty  of  obe- 
dience to  their  superiors,  means  only  obedi- 
ence to  the  lawful  orders  of  the  superiors. 
Hence,  the  participation  of  a  subordinate  in 
an  act  of  piracy  at  high  sea  under  the  com- 
mand of  his  superior  is  inexcusable.  U.  S.  7>. 
Jones,  3  Wash.  (U.  S.)  209. 

An  officer  who  unlawfully  makes  a  seizure 
of  private  property  cannot  justify  his  trespass 
by  showing  the  orders  of  his  superior  officer. 
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Exceptions  to  General  Bale. 


c.  Under  Order  of  Master  or  Principal. — The  fact  that  a  servant 
acts  under  the  command  of  his  master,  or  an  agent  under  that  of  his  principal, 
in  the  commission  of  an  illegal  act,  is  no  defense.1  Thus,  where  a  hired 
servant  or  bartender  sells  liquor  under  the  direction  of  his  principal  without  a 
license,2  or  conducts  a  gambling  house,3  or  sells  lottery  tickets  against  the 
law,4  he  is  as  guilty  as  is  his  master  or  principal.  Or,  where  the  mate  of  a 
ship  acts  under  the  order  of  the  master  in  committing  a  crime,  such  fact  is  no 
defense.5 

d.  Under  Order  of  Parent. — The  command  of  a  parent  to  a  child 
will  not  justify  a  criminal  act  done  in  pursuance  of  it.6 

3.  Exception  to  General  Rule  —  When  Wife  Acts  under  Command  of  Husband. 

—  There  is  one  notable  exception  to  the  general  rule  as  stated  above  in  this 
subsection.  The  rule  of  the  common  law  is  that  where  a  wife  commits  a  crime, 
unless  it  be  of  an  exceptional  nature,7  in  the  actual  or  constructive  presence 
of  her  husband,  and  under  his  direction  or  at  his  command,  her  coercion  is  to 
be  presumed.  The  artificiality  of  this  old  common-law  presumption  has  been 
recognized,  and  in  many  of  the  states  exceptions  have  been  engrafted  on  it, 
either  by  the  courts  or  by  the  legislatures.  Its  treatment  here,  therefore, 
would  involve  many  considerations  outside  of  the  proper  scope  of  this  subject, 
and  reference  is  made  to  the  title  under  which  its  treatment  would  properly 
fall.8 


An  order  to  commit  a  trespass  can  afford  no 
justification  to  the  person  by  whom  it  is  com- 
mitted.   Mitchell  v.  Harmony,  13  How.  (U. 

S.)  115. 

Although  the  subordinate  military  officer 
must  obey  all  lawful  commands  of  his  supe- 
rior, yet  an  illegal  act  cannot  be  justified  by 
an  order  from  such  superior,  no  matter  how 
high  the  source  from  which  the  order  ema- 
nates; on  the  contrary,  it  is  his  duty  to  dis- 
obey such  order.  State  v.  Sparks,  27  Tex. 
627. 

Where  there  is  insurrection  and  civil  war  in 
one  state  of  the  Union,  she  has  no  authority  to 
give  orders  to  her  troops  to  pass  over  her  lines 
into  the  territory  of  a  sister  state  to  protect 
herself  against  insurgents,  and  to  capture  her 
rebel  citizens  who  have  recently  lied  over 
those  lines;  and  where  such  orders  are  given, 
they  cannot  shield  the  citizens  or  soldiers  from 
being  criminally  responsible  in  the  courts  of 
the  sister  state  for  there  seizing  such  insur- 
gents, although  such  citizens  or  soldiers,  in 
obeying  such  orders,  are  subject  to  martial 
law  in  their  own  state.  Com.  v.  Blodgett,  12 
Met.  (Mass.)  56. 

Where  United  States  Officer  Acts  Against  State 
Law. —  A  deputy  United  States  marshal  was 
directed  by  his  superior  to  arrest  everyone  en- 
gaged in  stealing,  concealing,  or  preventing  the 
delivery  of  any  government  property  in  any 
county  of  the  state.  Such  officer  could  not, 
without  legal  process  under  the  laws  of  Indi- 
ana, arrest  a  citizen  upon  suspicion.  Skeen 
v.  Monkeimer,  21  Ind.  I. 

Civil  Liability  of  Subordinate  for  Tort  Committed 
by  Him.  —  Where  a  Confederate  soldier  in  com- 
pany with  other  soldiers  took  a  horse  out  of 
the  plaintiff's  lot  and  carried  him  away,  and  the 
circumstances  were  not  such  as  to  show 
the  existence  of  actual  duress,  the  soldier  who 
took  the  horse  was  held  liable  in  tort  for  the 
value  thereof.  Weatherspoon  v.  Woodey,  5 
Coldw.  (Tenn.)  149. 


1.  Master  and  Servant  —  Alabama.  —  Winter 
v.  State,  30  Ala.  22;  State  v.  Bell,  5  Port. 
(Ala.)  365. 

Georgia.  —  Hately  v.  State,  15  Ga.  346. 

Alassachusetts. — Com.  v.  Hadley,  n  Met. 
(Mass.)  66;  Com.  v.  Drew,  3  Cush.  (Mass.)  279. 

Mississippi.  —  Kliffield  v.  State,  4  How. 
(Miss.)  304. 

Missouri. — State  v.  Bryant,  14  Mo.  340; 
Hays  v.  State,  13  Mo.  246;  Schmidt  v.  State, 
14  Mo.  137. 

Pennsylvania.  —  Com.  v.  Gillespie,  7  S.  &  R. 
(Pa.)  469,  10  Am.  Dec.  475. 

Rhode  Island.  —  State  v.  Sutton,  10  R.  I.  159. 

South  Carolina.  —  State  v.  Matthis,  1  Hill  L. 
(S.  Car.)  37. 

Vermont.  —  Stale  v.  Bugbee,  22  Vt.  32. 

See  generally  the  title  Criminal  Law,  vol. 
8,  p.  299. 

2.  Com.  v.  Hadley,  11  Met.  (Mass.)  66; 
Kliffield  v.  State,  4  How.  (Miss.)  304;  State  v. 
Bryant,  14  Mo.  340;  Hays  v.  State,  13  Mo. 
246;  Schmidt  v.  State,  14  Mo.  137;  State  v. 
Matthis,  1  Hill  L.  (S.  Car.)  37;  State  v.  Bugbee, 
22  Vt.  32. 

3.  Com.  v.  Drew,  3  Cush.  (Mass.)  279. 

4.  Com.  v.  Gillespie,  7  S.  &  R.  (Pa.)  469,  10 
Am.  Dec.  475. 

5.  State  v.  Sutton,  10  R.  I.  159. 

6.  Under  Command  of  Parent.  —  People  v. 
Richmond,  29  Cal.  415;  Humphrey  Doug- 
lass, 10  Vt.  71,  33  Am.  Dec.  177.  See  gener- 
ally the  title  Parent  and  Child. 

7.  Treason  —  Murder  —  Robbery.  —  The  hein- 
ousness  of  the  offense  when  the  crimes  of 
either  treason  or  murder,  and  probablv  rob- 
bery, have  been  committed  by  the  wife,  is  so 
great  that  the  usual  presumption  of  coercion 
will  not  be  indulged.  In  such  cases  the  wife 
must  affirmatively  show  such  duress  in  her 
case  as  would  excuse  the  commission  of  such 
a  crime  by  another.  See  1  Bish.  New  Crim. 
Law  (8th  ed.),  §  35S. 

8.  See  the  title  Husband  and  Wife. 
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DURING.  (See  also  the  title  Time,  Computation  of.)  —  The  word 
•"during"  is  to  be  construed  with  reference  to  the  subject-matter.  If  one 
were  to  promise  another  that  he  would  do  some  act,  such  as  execute  a  deed 
or  pay  a  sum  of  money,  "during"  the  month  of  January,  the  word  means  a 
point  of  time  between  the  first  and  last  days  of  January;  but  in  a  deed  con- 
veying land  to  a  woman  "  during"  her  widowhood,  it  means  the  whole  time  so 
long  as  the  grantee  shall  remain  unmarried.  So  a  soldier  enlisting  in  the  army 
"during"  the  war  is  to  serve  throughout  the  war.  But  if  we  say  a  man  was 
killed  "  during"  the  war,  or  that  a  certain  battle  was  fought  "  during"  the  war, 
we  mean  some  point  of  time  between  the  commencement  and  end  of  the  war.1 


1.  Glendale  Woolen  Co.  v.  Protection  Ins. 
Co.,  21  Conn.  19. 

During  Lifetime.  —  See  Shelley's  Case,  Rule 
IN;  and  see  the  titles  Wills;  Remainders 
and  Executory  Interests. 

Annuity  During  Joint  Life  of  Husband  and 
Wife.  —  See  the  title  Annuities,  vol.  2,  p.  395. 

During  Continuance  of  Office.  —  See  the  title 
Official  Bonds. 

Whole  Time. — An  averment  that  a  living 
person  was  during  his  lifetime  the  owner  of  a 
piece  of  land  is  equivalent  to  an  averment  that 
he  was  the  owner  continuously  throughout 
his  lifetime.    Riddell  v.  Harrell,  71  Cal.  254. 

A  statement  that  a  person  was  in  certain 
employment  for  certain  specified  years,  "  dur- 
ing which  years  "  he  resided  in  C,  imports 
a  residence  there  for  the  whole  of  those  years. 
The  meaning  "  at  some  time  in  those  years  " 
is  colloquial  and  incorrect.  Reg.  v.  Anderson, 
9  Q.  B.  663,  58  E.  C.  L.  663. 

An  act  which  provides  that  corporations  that 
have  not  "  during  the  preceding  year  "  made 
profits  of  five  per  cent,  may  coram  ute  for  taxes, 
applies  only  to  corporations  which  have  been 
in  existence  a  full  year  before  the  assessment. 
Park  Bank  v.  Wood,  24  N.  Y.  93. 

Same  —  Fire  Insurance.  (See  generally  the 
title  Fire  Insurance.)  —  The  following  ques- 
tion was  put  to  an  applicant  for  insurance  on 
a  mill:  "  Is  there  a  watchman  in  the  mill 
during  the  night?"  The  court,  after  giving 
the  definition  in  the  text,  continued:  "  So  in 
this  survey,  what  did  the  underwriters  aim  at 
in  this  interrogatory?  We  think  they  sought 
to  know  if  there  was  a  watch  kept  up  all  the 
night,  not  a  part  of  it,  or  for  one  period  of  time 
in  the  hours  of  the  night."  Glendale  Woolen 
Co.  v.  Protection  Ins.  Co.,  21  Conn.  19. 

Continuous.  —  A  contract  of  sale  provided 
that  the  goods  should  be  shipped  during  a.  cer- 
tain time.  It  was  held  that  the  word  during 
implied  a  continuous  act  of  shipping.  The 
lord  chancellor  said:  "  It  is  possible  that  the 
words  which  I  have  read  may  mean  one  of  two 
things.  It  might  be  held  that  they  mean  that 
the  rice  which  is  spoken  of  is  to  be  put  on 
board  the  ship  which  is  mentioned,  during 
some  part  of  the  two  months  specified,  the 
months  of  March  and  April,  1874,  and  that 
that  is  the  meaning  of  the  words  '  to  be  shipped 
■during'  those  months;  or  it  might  be  held 
that  they  mean  that  the  shipment  is  to  be 
made  continuously  and  in  such  a  way  as  that 
it  is  to  come  to  a  conclusion  in  one  of  the 
months  in  question,  and  then  a  bill  of  lading, 
representing  the  shipment  and  the  contract 
made  on  the  shipment,  is  to  be  given  inside  of 
one  of  those  months  for  the  whole  of  the  rice 
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in  question."  And  Lord  Hatherley,  in  concur- 
ring, said:  "  Now,  your  lordships  will  observe 
that  it  is  not  '  in  '  the  months  of  March  and 
(or)  April;  it  is  not  that  the  goods  are  to  find 
themselves  on  board  and  to  be  there  within 
that  period,  namely,  the  months  of  March  and 
(or)  April;  but  it  is  that  they  are  to  be  shipped 
—  that  is  to  say,  to  be  put  on  board  —  during 
those  months,  implying  a  continuous  act  of 
shipping  by  which  these  goods  are  to  be  placed 
in  the  position  in  which  they  are  to  be  placed 
according  to  the  meaning  of  the  contract." 
Bowes  v.  Shand,  L.  R.  2  App.  463,  473. 

Publication.  (See  also  the  titles  News- 
paters;  Notice;  and  see  Encyc.  of  Pl.  and 
Pr.,  title  Publication.)  —  A  requirement  that 
a  notice  shall  be  published  during  at  least  four 
weeks  in  all  the  newspapers  published  in  a 
town  does  not  include  monthly  magazines  or 
periodicals.  Such  a  requirement  can  only  be 
satisfied  by  weekly  insertions  in  newspapers 
which  are  published  at  least  once  a  week. 
York  Borough  Case,  3  Pa.  Co.  Ct.  Rep.  514. 

Where  a  statute  requires  that  a  sheriff's  sale 
shall  be  advertised  "  once  a  week  during  three 
successive  weeks,"  the  advertisements  must 
occupy  from  the  first  to  the  last,  between  the 
date  of  the  first  advertisement  and  the  date  of 
the  sale,  three  whole  weeks.  Francis  v.  Nor- 
ris,  2  Miles  (Pa.)  150. 

During  Pleasure.  (See  also  Pleasure.)  —  A 
habendum  to  the  lessees  "  for  and  during  their 
pleasure,"  in  a  lease  of  a  right  to  draw  water 
from  a  canal,  does  not  create  a  tenancy  at 
will,  but  passes  a  perpetual  right.  Cole  v. 
Lake  Co.,  54  N.  H.  242. 

Where  an  officer  is  appointed  "  to  continue 
in  office  during  the  pleasure  of  the  governor 
for  the  time  being,"  his  term  of  office  does  not 
expire  with  that  of  the  governor  who  appointed 
him.  Kaufman  v.  Stone,  25  Ark.  336.  See 
generally  the  title  Public  Officers. 

During  the  Trial.  (See  also  Trial.) —  Under 
a  statutory  provision  that  no  person  indicted 
for  any  felony  can  be  tried  unless  personally 
present  during  such  trial,  this  expression 
"  includes  all  proceedings  had  in  impaneling 
the  jury,  the  introduction  of  evidence,  the  sum- 
ming up  of  counsel,  and  the  charge  of  the  court 
to  the  jury,  receiving  and  recording  the  ver- 
dict;" and  as  a  part  of  the  charge  of  the 
court  it  includes  instructions  given  to  the  jury 
after  they  have  once  retired  and  have  returned 
to  the  court-room  to  ask  the  court  for  informa- 
tion on  particular  points  of  the  evidence. 
Maurer  v.  People,  43  N.  Y.  1.  See  also  the 
title  Constitutional  Law,  vol.  6,  p.  993. 

"After  an  issue  of  fact  is  joined  in  a  crimi- 
nal case,  every  step  thereafter  taken  for  the 
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DUST.  —  See  note  i. 
DUTCH  AUCTION.  -See  the  title 
3,  p.  488. 

purpose  of  a  determination  of  that  issue  in  the 
court  where  the  cause  is  pending,  up  to  and 
including  the  verdict  upon  such  issue,  must 
be  regarded  as  a  step  or  proceeding  '  arising 
during  the  course  of  the  trial,'  "  within  a  stat- 
ute prescribing  the  grounds  for  which  a  new 
trial  may  be  granted.  People  v.  Turner,  39 
Cal.  370.  See  also  Encyc.  of  Pl.  and  Pr., 
title  New  Trial. 

During  the  Term.  —  See  the  titles  Landlord 
and  Tenant;  Lease. 

During  the  Term  —  Judge.  (See  also  the  title 
Judges.)  — The  Constitution  of  California  pro- 
vided that  the  compensation  of  judges  shall 
not  be  increased  or  diminished  during 
the  term  during  which  they  shall  have  been 
elected.  In  construing  this  provision,  in  Peo- 
ple v.  Burbank,  12  Cal.  392,  the  court  said: 
"  It  is  inferred  from  this  that  the  constitution 
has  divided  the  office  into  fixed  terms,  to  which 
the  incumbents  are  appurtenant.  But  we 
think  this  is  not  true.  All  the  constitution 
means  by  the  expression  '  during  the  term  '  is 
during  the  time  or  period  for  which  the  officer 
is  elected.  When  the  constitution  says  the 
judge  shall  hold  his  office  for  six  years,  it 
means  that  this  period  of  six  years  is  the  term 
of  his  office;  it  is  that  quantum  of  time 
assigned  to  him  by  the  constitution  as  his 
period  of  the  enjoyment  of  the  office;  and  this 
quantum  may  not  improperly  be  called  a  term. 
If  A.  is  elected  district  judge,  and  enters  upon 
the  office,  or  accepts  it  for  a  day,  he  is  dis- 
qualified for  other  office  during  the  whole 
period  of  six  years;  and  so,  after  his  election, 
it  would  not  be  competent  for  the  legislature 
to  change  the  compensation." 

During  Term  Time,  in  a  rule  of  court  provid- 
ing that  counsel  shall  not  then  be  compelled 
to  attend  the  taking  of  depositions  except  in 
the  town  where  the  court  is  held,  does  not 
cover  all  the  time  from  the  beginning  to  the 
final  rising  of  the  court  without  regard  to  the 
length  of  intervening  adjournments.  Where 
the  court  adjourned  from  the  22d  to  the  29th 
of  a  month,  a  length  of  time  which  enabled 
counsel  to  return  to  their  homes  and  take 
depositions  and  return  again  to  court  at  its 
reconvening,  the  26th  was  not  during  term 
time.  Holmes  v.  Sawtelle,  53  Me.  179.  See 
also  Term. 

During  Coverture.  (See  also  the  titles  Di- 
vorce, vol.  9,  p.  723;  Husband  and  Wife; 
Marriage  Settlements;  Separate  Property 
of  Married  Women;  Separation.)  —  During 
coverture  means  while  the  marriage  lasts. 
State  v.  Fry,  4  Mo.  159. 

"  '  During  the  coverture  '  —  that  is.  during 
the  continuance  of  the  marriage.  For  '  to 
cover  '  in  English  is  tcgere  in  Latin,  and  is  so 
called  for  that  the  wife  is  sab  potestate  viri." 
Coke  Litt.  112a. 

Same — Marriage  Settlements. — -Where  the 
words  "  during  coverture  "  occurred  in  an 
ante-nuptial  marriage  settlement,  and  the  wife 
at  the  time  of  the  marriage  was  possessed  of 
other  property  than  that  mentioned  in  the  set- 
tlement, it  was  held  that  such  property  was 
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included.  Williams-'.  Mercier,  L.  R.  10  App.  1. 
In  that  case  Selborne.  L.  C,  said:  "  Then 
the  question  would  be  whether  the  words,  '  at 
any  time  during  her  now  intended  coverture,' 
would  apply.  Surely  you  cannot  exclude  from 
the  duration  of  the  coverture  the  first  moment 
of  its  inception  any  more  than  you  can  the  last 
moment  of  its  continuance.  The  moment  that 
the  marriage  is  complete  by  the  performance 
of  that  which  makes  the  parties  husband  and 
wife,  that  moment  the  coverture  begins,  and  if 
at  that  moment  he  becomes  entitled  as  her 
husband  in  her  right,  I  am  unable  to  say  that 
it  is  not  during  the  intended  coverture,  in  a 
sense  which  the  words  may  rightly,  grammati- 
cally, and  reasonably  bear."  See  also  In  re 
Garnett,  33  Ch.  Div.  300;  In  re  D'Estampes, 
53  L.  J.  Ch.  Div.  1117. 

A  marriage  settlement  provided  for  the  set- 
tlement of  all  property  acquired  by  the  wife 
during  the  coverture.  It  was  held  that  this 
did  not  include  sums  acquired  after  a  judicial 
separation.  Dawes  v.  Creyke,  30  Ch.  Div. 
500.  See  also  Waite  v.  Morland,  38  Ch.  Div. 
135;  Munt  v.  Glynes,  41  L.  J.  Ch.  639;  John- 
son v.  Lander,  L.  R.  7  Eq.  228. 

Same  —  Supplying  the  Words.  —  In  In  rc  Ed- 
wards, L.  R.  9  Ch.  97,  it  was  held  that  in  a 
marriage  settlement  a  covenant  to  settle  the 
wife's  after-acquired  property  would,  in  the 
absence  of  expressions  showing  a  contrary 
intention,  be  construed  as  applying  only  to 
property  acquired  during  the  coverture, 
although  the  words"  during  the  said  intended 
coverture  "  were  omitted.  Approving  Dickin- 
son v.  Dillwyn,  L.  R.  8  Eq.  546;  Carter  v. 
Carter,  L.  R.  8  Eq.  551.  Overruling  Stevens 
v.  Van  Voorst,  17  Beav.  305. 

During  Widowhood.  (See  also  the  titles 
Estates;  Wills;  and  see  Widowhood.) — An 
estate  during  widowhood  is  an  estate  for 
life,  subject  to  forfeiture  by  marriage.  Farm- 
ers' Bank  v.  Hooff,  4  Cranch  (C.  C.)  323.  And 
see  Cooper  v.  Pogue,  92  Pa.  St.  254. 

During  the  Voyage.  (See  also  the  title  Con- 
tracts of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  156;  and  see  Voyage.)  —  A 
charter-party  provided  that  the  vessel  should 
proceed  and  deliver  the  cargo,  "  restraints  of 
princes,  etc.,  during  the  said  voyage,  always 
mutually  excepted."  It  was  held  that  the  ex- 
ception as  to  restraints  of  princes  was  appli- 
cable only  after  the  ship  quitted  the  loading 
port.  Crow  v.  Falk,  S  Q.  B.  467,  55  E.  C.  L. 
467.  But  in  Bruce  Nicolopulo,  11  Exch. 
134;  Pollock,  C.  B.,  says:  "  I  have  read  the 
case  of  Crow  v.  Falk,  S  Q.  B.  467,  55  E.  C.  L. 
467,  and  cannot  subscribe  to  it." 

"  At  "  in  the  Sense  of  "  During."  —  See  Jenks 
v.  State,  39  Ind.  9. 

"  With  "  in  the  Sense  of  "  During."  —  See  Brad- 
ford v.  Jones,  1  Md.  370. 

1.  Dust.  —  Where  an  act"  with  respect  to 
cleansing  the  streets  "  provides  that  commis- 
sioners "  shall  cause  all  the  dust  ashes,  and 
rubbish  to  be  carried  away  from  the  houses 
and  tenements  of  the  inhabitants,"  they  are 
not  bound  to  remove  the  dust,  ashes,  and  rub- 
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Definitions. 


DUTCH  TEEMS. —  See  note  I. 

DUTY.  (See  also  the  titles  Interstate  Commerce;  Negligence; 
Revenue  Laws;  Taxation.)  —  I.  Duty  means  a  tax,  toll,  impost,  or  cus- 
tom.2   II.  A  duty  is  a  legal  obligation  to  perform  some  act.3 


bish  produced  by  the  consumption  of  coal  and 
slack  in  a  manufactory,  but  only  such  as  arise 
from  house  occupation.  Lyndon  v.  Stand- 
bridge,  2  H.  &  N.  45. 

A  power  to  make  by-laws  for  removal  by 
the  occupier  of  "  all  dust,  ashes,  rubbish, 
filth,  manure,  dung,  and  soil,"  does  not  in- 
clude a  power  to  make  a  by-law  for  the  re- 
moval of  snow.  Reg.  v.  Wood.  5  El.  &  Bl.  49, 
85  E.  C.  L.  49. 

1.  Marine  Insurance.  (See  generally  the  title 
Marine  Insurance.)  —  For  the  construction  of 
a  policy  to  pay  all  claims  and  losses  on  Dutch 
terms,  see  Hendricks  v.  Australasian  Ins.  Co., 
L.  R.  9  C.  P.  460. 

2.  Keokuk  v.  Keokuk  Northern  Line  Packet 
Co.,  45  Iowa  213. 

Duties.  —  Duties  are  defined  to  be  things  due 
and  recoverable  by  law.  The  term,  in  its 
widest  signification,  is  hardly  less  comprehen- 
sive than  "taxes."  It  is  applied,  in  its  most 
restricted  meaning,  to  customs;  and  in  that 
sense  is  nearly  the  synonym  of  "  imposts." 
Pacific  Ins.  Co.  v.  Soule,  7  Wall.  (U.  S.)  445. 
See  also  Hylton  v.  U.  S.,  3  Dall.  (U.  S.)  171; 
Union  Bank  v.  Hill,  3  Coldw.  (Tenn.)  32S; 
Alexander  v.  Wilmington,  etc.,  R.  Co.,  3 
Strobh.  L.  (S.  Car.)  599. 

Indirect  Tax.  —  In  Pollock  v.  Farmers'  L.  & 
T.  Co.,  158  U.  S.  601,  it  is  said:  "  Cooley 
(Taxation,  p.  3)  says  that  the  word  duty  ordi- 
narily means  an  indirect  tax  imposed  on  the 
importation,  exportation,  or  consumption  of 
goods;  having  a  broader  meaning  than  '  cus- 
tom,' which  is  a  duty  imposed  on  imports  or 
exports." 

Wharfage  Fee.  (See  also  the  title  Wharves 
and  Wharfingers.)  —  In  Keokuk  v.  Keokuk 
Northern  Line  Packet  Co.,  45  Iowa  213,  it  was 
held  that  a  wharfage  fee  was  not  a  duty.  The 
court  said:  "  It  is  a  charge  made  as  compen- 
sation for  the  use  of  the  wharves  built  and 
maintained  for  the  benefit  of  vessels  engaged 
in  commerce.  The  distinction  between  such 
a  charge  and  a  tax,  toll,  impost,  or  custom  is 
too  obvious  to  admit  of  discussion." 

Defective  Drainage.  —  Where  a  tenant  agreed 
to  pay  all  rates,  duties,  etc.,  it  was  held  that 
duties  included  the  cost  of  fixing  defective 
drainage,  where  the  sanitary  authority  of  the 
borough  had  notified  the  owners  to  abate  the 
nuisance.    Budd  v.  Marshall,  5  C.  P.  Div.  481. 

Toll  and  Duty.  —  In  State  v.  Orleans  Nav. 
Co.,  11  Martin  (La.)  153,  it  is  said:  "A  duty 
is  a  tax  or  impost  raised  by  a  state  for  the  use 
of  its  government.  A  toll,  on  the  contrary, 
signifies  a  payment  in  towns,  markets,  and 
fairs,  for  goods  and  cattle  bought  and  sold. 
It  is  a  reasonable  sum  of  money  due  to  the 
owner  of  the  fair  or  market,  upon  sale  of 
things  tollable  within  the  same.    2  Inst.  220." 

Tonnage  Duties.  —  As  to  the  clause  in  the 
Constitution  of  the  United  States  which  pro- 
hibits the  states  from  levying  tonnage  duties, 
see  the  title  Taxation. 

3.  Allen  ?i.  Dickson,  Minor  (Ala.)  120. 
Duty,  in  its  broad  sense,  includes  every  spe- 
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cies  of  obligation  between  party  and  party. 
Ellison  v.  Georgia  R.  Co.,  87  Ga.  700. 

In  Ernry  v.  Roanoke  Nav.,  etc.,  Co.,  in  N. 
Car.  95,  it  is  said:  "A  legal  duty  has  been 
well  defined  by  Dr.  Wharton,  as  '  that  which 
the  law  requires  to  be  done  or  forborne,  to  a 
determinate  person  or  to  the  public  at  large, 
and  is  correlative  to  a  right  vested  in  such 
determinate  person  or  in  the  public'  Whar 
Neg.,  §  24.  '  The  duty  itself  arises  out  of  va 
rious  relationships  of  life,  and  varies  in  obli- 
gation under  different  circumstances.  In  one 
case  the  duty  is  high  and  imperative,  in  an- 
other it  is  of  imperfect  obligation.  Thus  it 
may  be  dependent  on  a  mere  license  to  enter 
upon  land,  or  the  bare  obligation  to  avoid  in- 
flicting a  wilful  injury  upon  a  trespasser, 
while,  upon  the  other  hand,  it  may  be  a  duty 
to  care  for  the  safety  of  a  specially  invited 
guest,  or  of  a  passenger  for  hire.'  16  Am.  and 
Eng.  Encyc.  of  Law  412,  and  the  numerous 
cases  cited." 

Ministerial  Duty.  —  See  Ministerial. 

Legal  Duty.  (See  also  the  title  Negligence.) 
—  The  law  takes  no  cognizance  of  the  breach 
of  any  duty,  except  it  be  a  legal  one,  or  one 
which  the  law  imposes.  Pennsylvania  Co.  v. 
Frana,  13  111.  App.  98.  But  in  Harrison  v. 
Bush,  5  El.  &  Bl.  348,  85  E.  C.  L.  348,  Lord 
Campbell,  C.  J.,  extended  the  meaning  of  the 
word  duty  to  include  moral  as  well  as  legal 
duty. 

Duty  and  Debt.  —  Duty  is  often  used  as  syn- 
onymous with  "  debt."  Fox  v.  Hills,  1  Conn. 
295;  Fowler  v.  Frisbie,  3  Conn.  320;  Beach  v. 
Boynton,  26  Vt.  725;  Fairbanks  v.  Benjamin,  50 
Vt.  99.  These  cases  were  upon  the  construc- 
tion of  statutes  against  fraudulent  convey- 
ances. See  generally  the  title  Fraudulent 
Sales  and  Conveyances. 

A  debt  is  a  legal  liability  to  pay  a  specific 
sum  of  money;  a  duty  is  a  legal  obligation  ta 
perform  some  act.  Allen  v.  Dickson,  Minor 
(Ala.)  120. 

Work  and  Duty.  —  In  Chicago,  etc.,  R.  Co. 
v.  Bragonier,  119  111.  63,  it  is  said:  "  It  may 
also  be  further  remarked  in  this  same  connec- 
tion, that  while  plaintiff's  counsel  disclaimed 
any  purpose  to  prove  what  were  the  customary 
or  usual  duties  of  brakemen  on  defendant  s 
road,  he  was  permitted  to  and  did  prove  what 
was  termed  the  work  of  brakemen.  The 
word  '  work,'  in  the  sense  used,  could  mean 
nothing  else  than  duty.  As  used,  the  words 
are  convertible  terms,  and  obviously  mean  the 
same  thing.  Either  party  had  the  right  to- 
prove  what  were  the  customary  and  usual 
duties  of  brakemen,  as  to  the  inspection  of  the 
brakes;  but  that  privilege  was  denied  by  the 
rulings  of  the  court  to  defendant.  In  this 
there  was  error." 

Duty  and  Functions.  —  In  Hartford  County 
Bank  v.  Waterman,  26  Conn.  338,  it  is  said: 
"Again,  it  would  seem  that  for  the  justifica- 
tion of  our  general  position  in  the  present 
case,  a  strict  reciprocity  between  public  duties 
and  individual  rights  might  be  safely  con- 
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DWELL.  (See  also  the  title  Domicil,  ante,  p.  6;  and  see  DWELLING, 
post ;  Home;  Inhabit  ;  Reside.)  —  "  Dwell  "  is  not  to  be  restricted  in  mean- 
ing to  actual  presence.  Such  is  not  the  meaning  attributed  to  it  in  common 
parlance  or  by  the  lexicographers.  To  dwell  is  to  reside,  to  inhabit,  to  have  a 
fixed  place  of  residence.1 


ceded.  The  term  duty  may  be  used  in  a  sense 
too  strict  to  stand  the  test  of  legal  criticism. 
We  say  familiarly,  that  it  is  an  officer's  duty 
to  serve  process  —  to  obey  the  mandate  of  the 
writ.  Now  it  is  his  function  to  do  so,  but  is  it 
necessarily  his  duty,  in  an  absolute  sense?  If 
not,  then  there  is  no  absolute  right  on  the  part 
of  a  suitor  to  the  performance  of  the  function. 
If  the  right  and  duty  were  absolute,  that  a  writ 
must  be  served  —  served  according  to  its 
literal  mandate,  and  indorsed  with  a  true  re- 
turn —  then  an  officer  could  not  defeat  an  ac- 
tion for  an  escape  on  mesne  process,  by 
showing  that  the  plaintiff  had  no  lawful  claim 
against  the  debtor.  Yet,  that  he  [can,  is  an 
elementary  principle." 

Deputies.  (See  also  the  titles  Deputies,  vol. 
•9,  p.  368;  Revenue  Laws.)  —  A  United  States 
statute  provided  that  a  collector  in  case  of 
absence  or  sickness  might  exercise  his  func- 
tions, powers,  and  duties,  by  deputy.  In  con- 
struing this  provision  the  court  in  Merriam  v. 
Clinch,  6  Blatchf.  (U.  S.)  9,  said:  The  word 
'  authorities'  is  broad  enough  to  include  the 
■emoluments  of  the  office.  The  duties  of  the 
office  include  the  obligations  which  the  officer 
owes  to  superior  authority  and  to  the  public." 

Whether  Mandatory.  (See  also  the  title  Stat- 
utes.)—  The  words  "  it  shall  be  the  duty  "  in 
ordinary  legislation  imply  the  assertion  of  the 
power  to  command  and  coerce  obedience;  but 
where  that  power  does  not  exist,  they  are  not 
mandatory  and  compulsory,  but  merely  decla- 
ratory of  a  moral  duty.  Com.  v.  Dennison,  24 
How.  (U.  S.)  66. 

Same  —  Power  and  Authority  in  Sense  of  Duty 
and  Obligation.  —  In  Baltimore  v.  Marriott,  9 
Md.  160,  where  a  charter  provided  that  the 
mayor  and  city  council  should  have  full  power 
and  authority  to  enact  all  laws  necessary  to 
preserve  the  health  of  the  city,  it  was  held 
that  the  words  "  power  and  authority  "  mean 
duty  and  obligation.  Flynn  v.  Canton  Co.,  40 
Md.  319;  Altvater  v.  Baltimore,  31  Md.  467; 
Baltimore  v.  Pendleton,  15  Md.  17. 

Opinion  Evidence.  (See  also  the  title  Expert 
and  Opinion  Evidence.)  —  In  discussing  the 
question  whether  a  witness  who  had  actual 
knowledge  might  testify  as  to  the  general 
duties  of  a  servant  or  employee,  Horton,  C.  J., 
in  Missouri  Pac.  R.  Co.  v.  Mackey,  33  Kan. 
315,  said:  "  Worcester,  among  his  other  defi- 
nitions, defines  duty  as  follows:  'Any  service, 
business,  or  office.'  A  like  definition  is  given 
in  the  Imperial  Dictionary,  vol.  2,  p.  114. 
When  we  speak  of  duty  as  applied  to  a  servant 
or  employee,  the  matter  involves  his  service  or 
business.  We  intend  to  refer  to  what  he  does 
in  his  services  or  business.  When  we  ask  a 
servant  what  his  general  duties  are,  we  intend 
to  ask  him  what  services  or  work  he  generally 
performs." 

Oath.  —  Where  an  act  providing  for  the 
appointment  and  prescribing  the  duties  of 
registrars  of  election  requires  them  to  take  an 
oath  before  entering  upon  their  office,  and  im- 
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poses  a  penalty  for  neglect  to  perform  its 
duties,  the  taking  of  the  oath  is  not  a  duty. 
That  term  includes  only  the  official  acts  to  be 
done  by  the  officer  after  being  duly  sworn. 
State  v.  Maynard,  41  Conn.  540.  See  generally 
the  title  Oath. 

1.  Temporary  Absence  —  Poor  and  Poor  Laws, 
(See  also  the  title  Poor  and  Poor  Laws.)  —  A 
statute  provided  that  to  gain  a  settlement  the 
pauper  must  have  dwelt  within  the  township 
for  a  year.  In  construing  this  provision  the 
court  said:  "  The  only  question  is  over  the 
meaning  of  the  word  dwell.  In  my  judgment 
it  is  not  to  be  restricted  in  meaning  to  actual 
presence.  Such  is  not  the  meaning  attributed 
to  it  in  common  parlance  or  by  the  lexicogra- 
phers. To  dwell  is  '  to  reside,  to  inhabit,  to 
have  a  fixed  place  of  residence,'  etc.  Worces- 
ter's Diet.  One's  dwelling  place  is  his  resi- 
dence —  his  usual  place  of  abode.  It  does  not 
cease  to  be  such  because  of  temporary 
absences,  whether  for  pleasure  or  for  business, 
provided  there  exist  and  continue  an  intent  to 
return  to  the  abode  as  a  dwelling  place." 
Eatontown  v.  Shrewsbury,  49  N.  J.  L.  190, 
affirmed  (N.  J.  1887)  8  Cent.  Rep.  339. 

Permanency.  —  In  School  Dist.  No.  2  v.  Pol- 
lard, 55  N.  H.  504,  it  is  said  that  the  words  "to 
dtvell  "  or  "  to  abide  "  do  not  indicate  perma- 
nency of  location  or  time. 

A  person  who  has  no  permanent  place  ot 
abode  dwells  within  the  meaning  of  9  &  10 
Vict.,  c.  95,  §  128,  at  the  place  which  he  may 
be  temporarily  residing.  Alexander  v.  Jones, 
L.  R.  1  Exch.  133. 

To  dwell  is  to  abide  as  a  permanent  resi- 
dent, or  to  inhabit  for  a  time,  to  live  in  a 
place.  The  term  may  signify  a  residence  for 
life.    Hinds  v.  Hinds,  1  Iowa  41. 

Same  —  Dwells  and  Has  His  Home.  —  The  ex- 
pression "  dtcells  and  has  his  home  "  desig- 
nates some  permanent  abode,  a  residence  with 
an  intention  to  remain,  or  at  least  without  an 
intention  of  removal;  something  more  than  the 
habits  and  life  of  a  wanderer  who  has  no  place 
where  he  has  a  right  to  continue,  and  call  it 
and  claim  it  as  his  rightful  home.  Turner  v. 
Buckfield,  3  Me.  231. 

Inhabitancy.  —  Where  a  statute  requires  a 
will  to  be  proved  "  in  the  same  county  where 
the  deceased  person  last  dwelt,''1  the  meaning 
is  "  in  the  same  county  of  which  the  deceased 
person  was  an  inhabitant,  unless  he  were  a 
stranger  and  had  only  a  residence.  The  con- 
stitutional definition  of  '  habitancy  '  is  the 
place  where  a  man  dwells  or  has  his  home; 
in  other  words,  his  domicil."  Harvard  Col- 
lege v.  Gore,  5  Pick.  (Mass.)  379.  See  also 
Cutts  v.  Haskins,  9  Mass.  547;  and  see  gener- 
ally the  title  Probate. 

Corporations.  (See  also  the  title  Corpora- 
tions (Private),  vol.  7,  p.  694.) — A  corpora- 
tion dwells  at  the  place  where  its  business  is 
carried  on.  Taylor  v.  Crowland  Gas,  etc., 
Co.,  11  Exch.  1. 

A  railroad  corporation  may  be  said  to  dwelt 
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DWELLING,  DWELLING  HOUSE,  ETC.  (See  also  the  titles  ARSON,  vol.  2,  p. 
917;  Burglary,  vol.  5,  p. 44;  Domicil,  ante,  p.  6;  Eminent  Domain, /<?j>// 
Fire  Insurance;  Highways;  Homestead;  Larceny;  Waterworks 
and  Water  Companies.  And  see  Building,  vol.  4,  p.  994 ;  Curtilage, 
vol.  8,  p.  527  ;  Home  ;  House  ;  Residence.)  —  In  its  common  acceptation,  a 
man's  dwelling  house  is  the  house  in  which  he  resides — the  house  of  his 
present  abode ; 1  the  apartment,  building,  or  cluster  of  buildings  in  which  a 
man  with  his  family  resides.* 

Curtilage.  —  At  common  law  the  term  "dwelling  house  "  included  not  only 
the  premises  actually  used  as  such,  but  also  such  outbuildings  as  were  within 
the  curtilage,  or  courtyard,  surrounding  the  mansion  house.3    When  the  con- 


at  the  place  where  its  business  is  carried 
on,  not  at  every  station  on  its  line.  Adams 
v.  Great  Western  R.  Co.,  6  H.  &  N.  404,  where 
Martin,  B.,  said:  "  In  my  judgment,  the 
word  dwell  in  this  section,  when  applied  to  a 
corporation,  means  something  analogous  to 
what  it  means  when  applied  to  an  individual, 
viz.,  a  dwelling  at  some  fixed  known  place, 
not  on  the  whole  line  of  the  railway,  but 
where  its  principal  business  is  carried  on." 
See  also  Brown  v.  London,  etc.,  R.  Co.,  4  B. 
&  S.  326,  n6  E.  C.  L.  326. 

Two  or  More  Places.  —  A  person  may  dwell  in 
two  or  more  places.  Butler  v.  Ablewhite,  28 
L.  J.  C.  P.  292.  Thus  in  Bailey  v.  Bryant,  1 
El.  &  El.  340,  102  E.  C.  L.  340,  it  was  held  that 
where  a  member  of  Parliament  had  a  dwelling 
house  in  Westminster,  which  he  occupied  three 
or  four  months  in  the  year,  for  the  purpose  of 
attending  Parliament,  he  dwelt  there  as  well 
as  at  his  country  residence. 

Place  of  Business.  —  In  Kerr  v.  Haynes,  2q  L. 
J.  Q.  B.  70,  and  Sheilds  v.  Rait,  7  C.  B.  116, 
62  E.  C.  L.  116,  it  was  held  that  a  person  re- 
siding in  one  place  and  carrying  on  business 
in  another  could  not  be  held  to  dwell  at  his 
place  of  business. 

Particular  House.  —  One  may  be  considered 
as  "  dwelling  and  having  his  home  "  in  a  cer- 
tain town  though  he  has  no  particular  house 
there  as  the  place  of  his  fixed  abode.  Parsons- 
field  v.  Perkins,  2  Me.  411. 

1.  Bruce  v.  Cloutman,  45  N.  H.  37. 

2.  State  v.  Clark,  89  Mo.  423,  quoting  from 
Whart.  Crim.  L.,  §  781. 

Other  Definitions.  —  A  dwelling  house  is  a 
house  where  the  occupier  and  his  family  usu- 
ally reside.    State  v.  Meerchouse,  34  Mo.  345. 

Dwelling  house  means  one's  place  of  resi- 
dence.   Bell  v.  State,  20  Wis.  601. 

Test.  —  In  Davis  v.  State,  38  Ohio  St.  506,  it 
is  said:  "  Whether  a  building  is  or  is  not  a 
dwelling  house  depends  upon  the  use  to  which 
it  is  put." 

In  Scott  v.  State,  62  Miss.  782,  it  is  said  that 
to  render  a  building  a  dwelling  house  it  must 
be  a  habitation  for  man,  and  usually  occupied 
by  some  person  lodging  in  it  at  night. 

The  question,  under  a  homestead  act, 
whether  a  building  is  a  dwelling  house  or 
"  homestead  "  does  not  depend  upon  the  fact 
of  its  situation,  external  appearance,  or  inter- 
nal arrangement,  or  that  it  would  be  vastly 
more  valuable  as  a  place  of  business  than  as  a 
residence;  but  upon  the  fact  that  it  is  really 
and  truly  occupied  as  a  dwelling  house  for  the 
owner  and  his  family.    Nor  does  the  owner 
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forfeit  the  benefit  of  his  exemption  by  devoting 
some,  even  the  most  valuable,  portion  of  the 
building  to  another  use  than  a  mere  residence 
of  his  family.    Phelps  v.  Rooney,  9  Wis.  71. 

Domicil.  —  In  Jefferson  v.  Washington,  19 
Me.  293,  it  is  said  that  dwelling  place  or  home 
means  some  permanent  abode  or  residence, 
with  intention  to  remain;  and  is  not  synony- 
mous with  "  domicil,"  as  used  in  international 
law,  but  has  a  more  limited  and  restricted 
meaning. 

Messuage.  —  In  Fenn  v.  Grafton,  2  Bing.  N. 
Cas.  617,  29  E.  C.  L.  433,  3  Scott  56,  it  was 
held  that  a  messuage  and  a  dwelling  house 
were  substantially  the  same  things,  and,  there- 
fore, that  rooms  occupied  as  a  dwelling  house 
might  be  described  as  a  messuage.  See  gen- 
erally Messuage. 

House  Distinguished  from  Dwelling  House. 
(See  also  House.) — In  State  v.  Garity.  46  N. 
H.  62,  it  is  said:  "  The  word  '  house  '  is  not 
synonymous  with  dwelling  house.  While  the 
former  is  used  in  a  broader  and  more  compre- 
hensive sense  than  the  latter,  it  has  a  nar- 
rower and  more  restricted  meaning  than  the 
word  '  building.'  "  This  case  was  an  indict- 
ment for  keeping  a  disorderly  house.  See  also 
Friend  v.  Towers,  52  L.  J.  R.  Q.  B.  109. 

So  in  Gillis  v.  Bailey,  21  N.  H.  159,  it  is 
said:  "The  terms  'house'  and  dwelling 
house  are  certainly  not  identically  the  same, 
as  matter  of  descriptive  language;"  and  the 
testimony  of  architects  as  to  the  meaning  of 
the  former  word  was  held  inadmissible  on  the 
question  of  the  construction  of  the  latter  word 
in  an  agreement. 

Where  the  indictment  charged  the  burning 
of  a  house,  benefit  of  clergy  was  held  not  to 
be  taken  away  by  the  statutes  which  took  it 
from  the  burning  of  a  dwelling  house.  State 
v.  Sutcliffe,  4  Strobh.  L.  (S.  Car.)  372. 

3.  Curtilage.  —  State  v.  Whit.  4  Jones  L.  (49 
N.  Car.)  352;  Stearns  v.  Vincent,  50  Mich.  209, 
45  Am.  Rep.  37;  Chase  u.  Hamilton  Ins.  Co., 
20  N.  Y.  55;  Slate  v.  Hecox,  83  Mo.  535;  War- 
lick  v.  Lowman,  103  N.  Car.  122. 

Burglary.  —  A  dwelling  house  includes  what- 
ever is  within  the  curtilage  used  for  domestic 
purposes.  Stearns  v.  Vincent,  50  Mich.  209; 
People  v.  Stickman,  34  Cal.  244;  People  v. 
Griffin,  77  Mich.  586. 

In  State  v.  McCall,  4  Ala.  644,  it  is  said: 
"  For  the  purposes  of  this  offense,  it  is  said  the 
term  dwelling  house  comprehends  all  build- 
ings within  the  curtilage  or  inciosure,  etc." 

Homestead.  —  Upon  the  question  of  how 
much  of  the  curtilage  is  exempt  from  eminent 
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text  demanded  it,  however,  the  term  has  been  construed  not  to  include  the 
curtilage.1  So  the  "  dwelling  house  "  is  prima  facie  a  part  of  the  realty  on 
which  it  stands,  and  the  term  embraces  the  land  on  which  it  is  built.* 

Tenement,  Lodging,  Part  of  Building.  —  It  is  not  necessary,  in  order  to  constitute 
a  "  dwelling  house,"  that  the  whole  building  should  be  occupied  by  one 
family.  Several  families  occupying  several  apartments  in  the  same  building 
may  each  gain  a- separate  "  dwelling,"  and  the  occupant  of  one  room  alone  has 
been  held  to  occupy  a  "  dwelling  house."  3 


domain  proceedings  under  the  term  dwelling 
house,  see  Damon  v.  Baltimore,  etc.,  R.  Co., 
119  Pa.  St.  287;  Swift's  Appeal,  m  Pa.  St. 
516. 

1.  Curtilage  Not  Included.  —  Dwelling  was 
held  not  to  include  outbuildings  in  a  statute 
forbidding  the  giving  away  of  intoxicating 
liquors  except  by  a  person  at  his  own  private 
dwelling.  State  v.  Camp,  64  Vt.  296.  See 
generally  the  title  Intoxicating  Liquors. 

An  act  provided  that  no  ground  not  already 
used  as  a  cemetery  should  be  used  for  burials 
within  the  distance  of  one  hundred  yards  from 
any  dwelling  house  without  the  consent  of  the 
owner,  etc.,  thereof.  It  was  held,  that  the 
words  dwelling  house  did  not,  for  the  pur- 
poses of  the  act,  include  the  curtilage,  and 
therefore  that  the  specified  distance  must  be 
measured  from  the  walls  of  the  dwelling 
house.  Wright  v.  Wallasey  Local  Board,  18 
Q.  B.  Div.  783. 

2.  Land.  (See  also  House,  and  see  the  title 
Wills.)  —  Doe  v.  Collins,  2  T.  R.  498 ;  King  v. 
Railroad,  29  L.  J.  Ch.  462;  McMillan  v.  Solo- 
mon, 42  Ala.  358;  Richmond  v.  State,  5  Ind. 
334;  Workman  v.  Insurance  Co.,  2  La.  507,  22 
Am.  Dec.  141;  Brown  v.  Turner,  113  Mo.  32; 
Marston  v.  Stickney,  58  N.  H.  610. 

Extent.  —  Dwelling  house,  standing  alone, 
includes  no  more  land  than  is  necessary  for  its 
complete  enjoyment.  Avery  v.  House,  1  Ohio 
Cir.  Dec.  468. 

Eminent  Domain.  —  But  within  a  statute  pro- 
viding that  in  exercising  the  right  of  eminent 
domain,  a  railroad  company  should  not  take  a 
dwelling  house  without  the  consent  of  the 
owner,  it  was  held  that  the  term  dwelling 
house,  as  here  used,  meant  only  the  house, 
and  included  no  part  of  the  garden,  orchard, 
or  curtilage.  The  court  said:  "  If  the  word 
dwelling  house  have  a  technical  meaning,  it 
has  also  a  common  meaning,  such  as,  '  a 
building  inhabited  by  man  '  (Bouvier);  'the 
house  in  which  one  lives  '  (Webster).  We 
think  the  legislature,  in  the  enactment  of  our 
statutes,  must  have  understood  the  term 
dwelling  house  as  having  a  common  and  not  a 
peculiar  or  technical  meaning;  otherwise  bur- 
glary may  be  committed  by  a  felonious  break- 
ing and  entry  in  the  night  time  into  a  garden 
or  curtilage,  or  a  civil  process  may  be  served 
by  leaving  a  copy  in  the  debtor's  garden  or 
dooryard,  as  his  last  and  usual  place  of 
abode."  Wells  v.  Somerset,  etc.,  R.  Co.,  47 
Me.  347. 

3.  Part  of  Building    as   Dwelling  House.  — 

Townshend  v.  St.  Marylebone,  L.  R.  7  C.  P. 
143;  Thompson  v.  Ward,  L.  R.  6  C.  P.  327; 
Rex  v.  Great,  etc.,  Ulsworth,  5  Ad.  &  El.  261, 
31  E.  C.  L.  332;  Jones  v.  Slate,  75  Ga.  825; 
Smith  v.  People,  115  111.  17;  State  v.  Garity, 
46  N.  H.  62. 
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In  In  re  Hecquard,  24  Q.  B.  Div.  75,  Lind- 
ley,  L.  J.,  said:  "  I  do  not  see  why  the  five 
rooms,  of  which  he  was  in  the  exclusive  occu- 
pation, cannot  fairly  be  described  as  his 
dwelling  house.  A  dwelling  house  need  not, 
in  my  opinion,  be  a  separate  building;  it  may 
be  bounded  by  a  horizontal  plane  just  as  well 
as  by  a  vertical  plane."  See  also  Swift  v. 
Philadelphia,  etc.,  R.  Co.,  13  W.  N.  C.  (Pa.)9i. 

Homestead.  ■ —  Within  a  homestead  law,  a  two- 
story  house,  the  first  floor  of  which  was  used 
by  the  owner  for  mercantile  purposes,  and 
upon  the  second  floor  of  which  he  resided  with, 
his  family,  was  held  a  dwelling  house.  Correy 
v.  Schuster,  44  Neb.  269. 

R.  owned  a  building  in  the  city  of  Milwau- 
kee, four  stories  high,  and  leased  the  base- 
ment and  first  stories  for  the  purposes  of  a 
store,  at  one  thousand  five  hundred  dollars  a 
year,  but  resided  with  his  wife  and  family  in 
the  upper  stories.  It  was  held  that  such  a 
building  was  the  dwelling  house  and  home- 
stead of  R.,  and  within  the  meaning  of 
sections  51  and  52,  chapter  102,  Rev.  Stat. 
Wisconsin,  1849;  anc^  being  such,  he  could  not 
alienate  the  same  by  mortgage  without  the 
signature  of  his  wife  thereto;  and  that  such  a 
building  so  used  and  occupied  was  not  sub- 
ject to  forced  sale  upon  execution.  Phelps  v. 
Rooney,  9  Wis.  70. 

Tenement.  —  In  Levy  v.  People,  19  Hun  (N. 
Y.)  386,  a  whole  tenement  was  held  a  dwelling 
house,  although  divided  into  separate  apart- 
ments. Compare  Gillis  v.  Bailey,  21  N.  H. 
149. 

Lodger.  —  A  plea  to  trespass  for  assault  and 
battery,  that  the  defendant  was  disturbed  by 
the  plaintiff  in  his  possession  of  a  dwelling 
house  and  turned  him  out,  was  held  not  to  be 
sustained  by  proof  that  the  defendant  was  a 
lodger  occupying  one  room  in  a  house,  the 
landlord  keeping  the  key  of  the  outer  door. 
Monks  v.  Dykes,  4  M.  &  W.  567.  But  a  fur- 
nished room,  used  by  a  single  man  as  a  lodg- 
ing-room, in  the  basement  of  a  building  the 
upper  part  of  which  was  occupied  in  the  day- 
time by  him  and  others  as  offices,  was  held  a 
dwelling  house  within  the  meaning  of  a  statute 
providing  for  the  punishment  of  "  every  per- 
son who  shall  steal  in  the  daytime  in  any 
dwelling  house."  People  v.  Horrigan.  6S 
Mich.  491. 

Same  —  Water  Companies. —  In  Smith  v.  Bir- 
mingham Water  Works  Co.,  104  Ala.  315,  it 
was  held  that  rooms  occupied  as  sleeping 
apartments  for  single  men  were  a  duelling 
within  the  contract  by  a  water  company  with 
a  city  in  which  the  company  agreed  to  fumish 
water  at  a  fixed  yearly  rate  to  dwellings  :  and 
this  though  the  first  floor  was  used  as  a  store, 
and  the  second  as  offices.  The  court  said: 
"A  dwelling  may  consist  of  but  one  room,  and 
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Examples.  —  In  the  notes  will  be  fou 
meaning  of  "  dwelling  house  "  as  used 

where  the  entire  building  has  but  a  single 
room,  and  is  occupied  by  a  single  person  as  a 
home  or  residence,  that  is  his  dwelling.  Sev- 
eral families  may  furnish  separate  apartments 
in  the  same  building,  and  occupy  the  same 
separately  and  independenlly  of  each  other, 
and  each  family  may  thus  acquire  several 
dwellings  in  the  same  building.  A  person 
without  a  family  may  have  a  dwelling.  A 
house  rented  and  resided  in  as  a  home  by  the 
tenant,  to  the  exclusion  of  the  owner,  becomes 
a  dtvelling.  In  the  case  of  Cerf  v.  Home  Ins. 
Co.,  44  Cal.  320,  the  building  was  destroyed 
by  fire.  The  back  room  of  the  building  was 
used  by  the  owner  and  his  clerk  as  sleeping 
apartments,  and  the  front  as  a  store.  The 
policy  permitted  the  use  of  kerosene  oil  for 
light  in  a  dwelling,  but  prohibited  its  use  as  a 
light  in  the  store.  On  the  night  of  the  fire  a 
lamp  supplied  with  kerosene  oil  was  left  burn- 
ing on  the  counter  in  the  store,  for  protection 
against  burglars.  It  was  held  that  although 
the  small  back  room  might  in  itself  be  a  dwell- 
ing, it  was  distinguishable  from  the  large 
room,  which  was  held  to  be  unquestionably 
a  store.  In  the  notes  to  6  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  101-105,  may  be  found 
many  citations  where  tenants  of  rooms  have 
acquired  a  dwelling  within  the  meaning  of 
certain  statutory  provisions.  The  use  and 
purpose  for  which  a  building  or  rooms  are  ac- 
quired must  be  considered  in  determining 
whether  it  is  a  dwelling.  A  person  confined 
in  a  building,  as  when  imprisoned  in  a  jail,  or 
a  mere  transient  occupancy  of  a  building  or 
rooms,  to  which  no  definite  right  is  acquired, 
to  the  exclusion  of  control  by  the  owner  or 
landlord,  does  not  impress  the  building  or 
room  with  the  character  of  a  dwelling." 

In  an  act  allowing  a  water  company  to 
charge  for  water  supplied  to  dwelling  houses 
on  the  ratable  value  of  the  premises,  the  term 
dtvelling  house  was  held  to  include  every 
building  so  far  adapted  to  use  as  a  dwelling 
house  as  to  require  water  for  domestic  pur- 
poses. It  might  be  that  only  a  part  of  the 
house  required  a  supply  for  domestic  pur- 
poses, and  that  the  value  of  that  part  alone 
would  be  the  basis  of  the  rate.  It  was  not  de- 
cided whether  the  plaintiff's  warehouse  was  a 
dwelling  house  within  the  act,  but  for  other 
reasons  he  was  held  excluded  from  the  benefit 
of  the  act.  Cooke  z\  New  River  Co.,  32  Solic. 
Jour.  255,  38  Ch.  Div.  56,  L.  R.  14  App.  698. 

Elections.  (See  generally  the  title  Elec- 
tions.)—  An  English  statute  provided  that 
every  man  should  be  entitled  to  be  registered  as 
a  borough  voter  who  had  for  one  year  been  the 
occupier,  as  owner  or  tenant,  of  any  dwelling 
house  within  the  borough,  and  the  inter- 
pretation clause  provided  that  the  term  dwell- 
ing house  should  include  any  part  of  a  house 
occupied  as  a  separate  dwelling.  In  Cuthbert- 
son  v.  Butterworth,  L.  R.  4  C.  P.  523,  it  was 
held  that  the  occupation,  for  business  pur- 
poses, of  a  separate  room  forming  part  of  a  set 
of  chambers  in  the  Temple,  was  not  the  occu- 
pation of  a  dwelling  house.  And  in  McCay 
v.  Chambers,  21  Ir.  L.  T.  Rep.  69,  it  was  held 


nd  a  number  of  cases  construing  the 
in  particular  connections.1 

that  a  person  occupying  an  unfurnished  room 
in  a  house,  at  a  weekly  rent,  the  landlord  and 
other  tenants  occupying  rooms  in  the  house, 
was  not  entitled  to  vote,  as  occupying  a  dwell- 
ing house.  But  in  Thompson  v.  Ward,  L.  R. 
6  C.  P.  327,  it  was  held  that  the  occupier  of 
one  room  in  a  house  of  nine  rooms,  the  other 
rooms  being  let  to  other  tenants,  and  the 
owner  not  dwelling  on  the  premises,  was  the 
occupier  of  a  dwelling  house;  see  also  Boon 
v.  Howard,  L.  R.  9  C.  P.  277;  Bradley  v.  Bay- 
lis,  8  Q.  B.  Div.  195.  And  in  Barnes  v. 
Peters,  L.  R.  4  C.  P.  539,  a  set  of  rooms  in  a 
college  was  held  a  dwelling  house;  see  also 
Alexander  v.  Bourke,  22  Ir.  L.  T.  Rep.  30. 
In  Gay  v.  McGill,  15  Ct.  Sess.  Cas.  (Sc.)  90,  a 
soldier  living  in  separate  apartments  in  a  bar- 
rack, was  held  the  occupier  of  a  dwelling 
house.  So  a  clerk  occupying  a  room  in  the 
college  building  was  held  the  occupier  of  a 
dwelling  hottse.  Ballingal  v.  Menzies,  4  Ct. 
Sess.  Cas.  (Sc.)  127.  And  in  Holly  v.  Bouike,  21 
Ir.  L.  T.  Rep.  79,  a  gardener  occupying  a  room 
over  his  employer's  coach  house  was  held  to 
occupy  a  dwelling  house,  which  case  distin- 
guishes Crossan  r>.  Chambers,  18  L.  R.  Ir.  68, 
where  the  claimant  was  a  domestic  servant. 

1.  Occupation  —  Fire  Insurance.  (See  also 
the  title  Fire  Insurance.)  —  Where  a  building 
covered  by  a  policy  of  fire  insurance  is  therein 
designated  a  dwelling,  the  use  of  that  term 
will  be  construed  as  descriptive  of  the  prop- 
erty insured,  and  not  a  warranty  that  the 
building  is  then  being  occupied  as  a  dwelling 
house.  Niagara  F.  Ins.  Co.  v.  Johnson,  4 
Kan.  App.  16;  Browning  v.  Home  Ins.  Co., 
71  N.  Y.  509.  See  also  Woodruff  v.  Imperial 
F.  Ins.  Co.,  83  N.  Y.  133. 

Same  —  Vacant  House.  —  A  vacant  house  was 
held  not  to  be  a  dwelling  house  within  a  stat- 
ute against  arson.  People  v.  Handley,  93 
Mich.  46. 

Change  of  Occupation  —  Fire  Limits.  (See  also 
the  title  Fire  Limits.) —  A  statute  permitted  the 
raising  of  wooden  dwelling  houses  within  the 
fire  limits  of  New  York.  In  construing  this 
provision,  the  court  said:  "  A  dwelling  house 
is  a  building  inhabited  by  man  (1  Bouv.  455), 
otherwise,  a  mansion,  which  is  synonymous 
with  the  French  word  tnaison,  the  abode  or 
residence  of  a  family.  It  cannot  be  doubted 
that  the  designation  of  duelling  house,  as 
used  in  the  act,  was  meant  to  be  employed  in 
its  most  popular  or  general  sense;  and  it  never 
could  have  been  intended  by  the  legislature  to 
have  included  within  the  proviso  buildings 
originally  erected  for  dwelling  Iiouses,  but 
which  had  for  years  ceased  to  be  used  and 
occupied  for  such  a  purpose.  When  a  building 
originally  erected  and  used  as  a  dwelling 
house,  ceased  to  be  used  as  such,  it  fell  within 
the  prohibition  of  the  first  clause  of  the 
twentieth  section,  and  could  not  be  raised, 
under  the  permission  given  in  the  proviso  to 
that  section."  New  York  F.  Department  v. 
Buhler,  35  N.  Y.  182. 

Kitchen. — The  applicant  for  insurance  de- 
scribed the  subject  of  the  risk  as  a  stone  du  ell- 
ing  house,  without  disclosing  the  fact  that  a 
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Dwelling  Place.  —  One's  dwelling  place  is  his  residence,  his  usual  place  of 


wooden  kitchen  was  attached  thereto.  It  was 
held  that  the  term  dwelling  house  should  be 
construed  as  including  the  kitchen,  and  that 
the  application  could  not  be  deemed  one  for 
the  insurance  of  only  so  much  of  the  building 
as  was  made  of  stone.  The  court  said:  "A 
dwelling  house  is  an  entire  thing.  It  includes 
the  building  and  such  attachments  as  are 
usually  occupied  and  used  by  the  family  for 
the  ordinary  purposes  of  a  house.  A  kitchen 
constructed  like  the  one  in  this  case  clearly 
constitutes  a  part  of  the  dwelling  house.  A 
policy  of  insurance  upon  a  dwelling  house, 
when  that  is  the  only  description  of  the  sub- 
ject of  insurance,  must  attach  to  the  whole,  or 
it  will  not  to  any  portion  of  it."  Chase  v. 
Hamilton  Ins.  Co.,  20  N.  Y.  55. 
Washroom  —  Agreement  to  Finish  a  Dwelling. 

—  The  defendant  conveyed  a  dwelling  house. 
It  was  unfinished,  and  he  gave  an  obligation 
to  finish  it.  There  was  an  erection  a  story  and 
a  half  high,  with  rooms  for  the  family.  In  the 
rear  of  it,  and  annexed  to  it,  was  another  erec- 
tion, one  story  high,  designed  for  a  kitchen. 
Annexed  to  that  was  another  unfinished  erec- 
tion, designed  for  a  washroom,  etc.  It  was 
held  that  this  last  erection  was  a  part  of  the 
dwelling  house,  and  that  the  obligation  re 
quired  the  defendant  to  finish  it  for  the  uses 
originally  designed,  and  in  an  appropriate 
workmanship.    Hovey  v.  Luce,  31  Me.  346. 

Piazza.  (See  also  the  title  Larceny.)— In 
Henry  v.  State,  39  Ala.  679,  it  was  held  that 
stealing  clothes  from  the  railing  or  banisters 
of  a  piazza  attached  to  a  dwelling  house  did 
not  constitute  the  statutory  offense  of  larceny 
in  a  dwelling  house. 

Cellar.  —  In  State  v.  Clark,  89  Mo.  429,  it  was 
held  that  a  cellar  used  for  storing  ice  and  beer, 
with  no  internal  communication  with  the  liv- 
ing rooms  of  the  house,  and  not  under  the  con- 
trol of  the  occupant  of  the  building,  was  not  a 
dwelling  house  within  a  statute  against  bur- 
glary.   Scott  v.  State,  62  Miss.  782. 

But  a  cellar  has  been  held  a  dwelling  house. 
Mitchell  v.  Com.,  88  Ky.  349. 

Shanty  —  Quarry.   (See  also  the  title  Quarry.) 

—  A  shanty  put  up  and  occupied  for  the  sole 
purpose  of  preventing  the  condemnation  of  a 
stone  quarry,  and  not  in  good  faith  for  a  dwell- 
ing house,  will  not  entitle  the  owner  to  exemp- 
tion of  quarries  within  two  hundred  yards  of 
a  dwelling  house,  as  provided  in  chapter  103 
of  the  Kentucky  Revised  Statutes.  (2  Stanton 
436.)  But  to  entitle  the  owner  to  this  exemp- 
tion, the  house  must  have  been  erected  for  the 
sole  purpose  of  being  used  as  a  dwelling  house. 
and  for  no  other  purpose,  or  converted  in  good 
faith  into  a  dwelling  house.  Morris  v.  Schalls- 
ville  Branch,  etc.,  R.  Co.,  4  Bush  (Ky.)  448. 

Business  Block.  —  The  homestead  exemption 
of  land  and  "  the  dwelling  house  thereon 
does  not  extend  to  a  business  block  used  as  a 
dwelling.  The  question  is  not  determined  ty 
occupation  alone.  The  court  said:  "  It  [i.  e., 
the  statute]  uses  the  word  dwelling  house  in  its 
common  and  ordinary  sense,  and  to  distinguish 
it  from  other  kinds  of  buildings.  *  *  *  I 
do  not  mean  by  this  to  go  so  far  as  to  hold  that 
it  must  be  exclusively  used  for  that  purpose, 
but  in  some  reasonable  sense  it  should  be  sus- 
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ceptible  of  being  a  dwelling  house.  A  build- 
ing may  be  constructed  for  a  store  and  dwell- 
ing house,  saloon  and  dwelling  house;  but  its 
construction  should  in  some  manner  and  to 
some  extent  manifest  its  character  of  dwelling 
house,  so  as  to  give  some  appearance  of  good 
faith  in  calling  or  claiming  it  as  such. 
*  *  *  I  place  my  decision  on  the  broader 
ground  that  this  new  block  was  not  a  dwelling 
house  in  fact,  and  the  pretended  occupancy  of 
it  as  such  was  not  in  good  faith  or  intended  to 
be,  nor  was  it  intended  to  be  permanent,  and 
therefore  no  change  in  the  real  character  of 
the  building  was  effected  by  that  attempt  at 
occupation  by  the  bankrupt."  In  re  Lammer, 
7  Biss.  (U.  S.)  269;  14  Nat.  Bank.  Reg.  460. 

Storehouse.  (See  also  Store.)  —  In  State  v. 
Williams,  90  N.  Car.  724,  47  Am.  Rep.  541, 
a  storehouse  in  which  a  clerk  slept  was  held  a 
dwelling.  See  also  Quinn  v.  People,  71  N.  Y. 
561,  27  Am.  Rep.  87. 

In  State  v.  Outlaw,  72  N.  Car.  598,  a  store- 
house used  as  a  regular  sleeping  apartment, 
although  for  the  sole  purpose  of  protecting  the 
premises,  was  held  a  dieelling  house  within  a 
statute  against  burglary. 

A  stove,  the  back  room  of  which  was  used  as 
a  sleeping  room  by  the  owner,  was  held  a 
dwelling  house.    Exp.  Vincent,  26  Ala.  154. 

Where  the  owner  of  a  store  in  which  goods 
were  insured  slept  in  a  small  back  room  at  the 
store,  with  his  clerk,  but  kept  a  kerosene  lamp 
burning  at  night  in  the  store  for  protection 
against  burglars,  it  was  held  that  such  use  did 
not  constitute  the  premises  a  dwelling  so  as  to 
avoid  a  clause  which  prohibited  the  use  of 
kerosene  light  in  the  store  but  permitted  it  in 
dwellings.  Cerf  v.  Home  Ins.  Co.,  44  Cal. 
320,  13  Am.  Rep.  165. 

Same  —  Riot.  (See  generally  the  title  Riot.) 
—  A  house,  the  front  room  on  the  first  floor  of 
which  was  used  as  a  store,  the  back  room  as  a 
dining  room,  and  the  upper  rooms  as  sleeping 
apartments,  has  been  held  a  dwelling  within  a 
statute  against  the  destruction  of  dwelling 
houses  by  rioters.  Samanni  v.  Com.,  16  Gratt. 
(Va.)  543- 

Warehouse.  —  In  State  v.  Huffman,  136  Mo. 
58,  a  warehouse  was  held  not  a  dwelling  house. 

Bank.  ■ —  A  bank  with  a  caretaker  living  in  it 
was  held  an  inhabited  dieelling  house  within  a 
statute  providing  for  a  house  duty.  Chartered 
Mercantile  Bank  v.  Wilson,  3  Exch.  Div.  108. 
But  compare  Russell  v.  Town,  etc.,  Bank,  =;S 
L.  J.  P.  C.  8. 

Hotel.  — A  hotel  has  been  held  to  be  a  dwell- 
ing within  a  statute  prohibiting  the  laying  out 
of  lots  through  dwelling  houses,  and  the  bil- 
liard saloon  attached  to  the  hotel  was  held  a 
part  of  the  dwelling.  State  v.  Troth,  36  N.  J. 
L.  422. 

But  in  People  v.  D'Oench,  19  N.  Y.  St.  Rep. 
599,  in  N.  Y.  359,  it  was  held  that  a  statute 
providing  that  the  height  of  a  dwelling  house 
intended  to  be  used  as  a  dwelling  for  more 
than  one  family,  thereafter  to  be  erected  in  the 
city  of  New  York,  should  not  exceed  eighty 
feet,  did  not  apply  to  hotels.  The  court  said: 
"  In  interpreting  statutes  the  words  used 
should  receive  their  ordinary  and  popular  im- 
port; and,  according  to  general  usage,  adwell- 
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abode.  It  does  not  cease  to  be  such  t 
for  pleasure  or  for  business,  provided 

ing  house  is  not  a  hotel,  and  a  hotel  is  not  a 
dwelling  house.  Sometimes  it  may  be  that 
the  word  dwelling  house  should,  for  the  pur- 
pose of  giving  the  statute  its  intended  effect 
and  operation,  embrace  hotels.  But  such  an 
unusual  and  extended  meaning  should  not  be 
given  to  the  word  unless  it  can  be  plainly  seen 
that  such  was  the  legislative  intention." 

Saloon  —  Insurance.  —  A  policy  of  insurance 
will  not  be  avoided  where  the  applicant  de- 
scribed the  building  as  a  dwelling,  though  be- 
sides living  in  the  house  his  tenant  kept  a 
saloon  in  it.  Gouinlock  v.  Manufacturers', 
etc.,  Mut.  Ins.  Co.,  43  U.  C.  Q.  B.  565. 

Public  House.  —  In  Holroyd  v.  Gwynne,  2 
Taunt.  176,  a  public  house  in  which  a  man  had 
taken  up  his  temporary  abode,  having  no  other 
place  for  his  abode,  was  held  his  dwelling 
house. 

Club.  —  In  Riley  v.  Read,  4  Exch.  Div.  100, 
it  was  held  that  a  building  part  of  it  used  as  a 
club,  the  remainder  as  an  auctioneer's  office, 
and  only  occupied  during  the  day,  was  not  an 
inhabited  dwelling  house,  so  as  to  be  liable  to 
house  duty  under  14  &  15  Vict.,  c.  36. 

Barn.  —  A  dwelling  house  was  held  to  in- 
clude a  barn  in  a  statute  against  burglary. 
Pitcher  v.  People,  16  Mich.  142. 

Same  —  Intoxicating  Liquors.  (See  generally 
the  title  Intoxicating  Liquors.) —  In  State  v. 
Camp,  64  Vt.  295,  it  was  held  that  a  man's 
barn  and  granary  were  not  a  part  of  his  dwell- 
ing within  a  statute  which  provided  that  no 
person  should  give  away  intoxicating  liquors 
except  in  his  own  private  dwelling. 

Where  a  warrant  commands  an  officer  to 
search  for  liquors  in  a  dwelling  house,  he  is 
not  thereby  authorized  to  search  in  a  barn. 
Jones  v.  Fletcher,  41  Me.  254. 

Tobacco  Barn.  —  In  Whalen  v.  Com.,  (Ky. 
1895)  32  S.  W.  Rep.  1096,  a'  tobacco  barn  was 
held  not  to  be  a  dwelling  house. 

Hunting  Lodge.  —  A  hunting  camp  or  lodge 
has  been  held  not  a  dwelling,  where  the  owner 
with  his  family  lived  elsewhere.  People  v. 
Campbell,  67  Hun  (N.  Y.)  590,  affirmed  143  N. 
Y.  335- 

Engine  House.  —  In  State  v.  Troth,  34  N.  J. 
L.  377,  it  was  held  that  an  engine  house, 
owned  and  occupied  by  a  fire  company,  was 
not  a  dwelling  house  within  a  statute  which 
forbade  the  pulling  down  or  removal  of  any 
dwelling  house  which  might  be  encroaching 
upon  the  highway.  The  court  said:  "  The 
word  dwelling  house  in  this  section  should  be 
restricted  to  its  literal  import  —  a  place  of 
habitation.  A  building  devoted  exclusively  to 
business  is  not  within  the  literal  signification 
of  the  word,  and  no  reasons  of  policy  require 
that  its  strict  meaning  should  be  amplified  to 
include  a  building  which,  though  for  business 
convenience  connected  with  a  dwelling,  is  in 
no  manner  used  for  the  residence  of  the  owner 
or  his  family." 

Prison.  —  A  temporary  or  compulsory  resi- 
dence, at  the  time  of  the  commencement  of  an 
action,  in  a  jail,  does  not  constitute  it  the 
dwelling  of  the  party.  The  court,  by  Willes, 
J.,  said:  "  The  statute  refers  to  the  place  in 


because  of  temporary  absences,  whether 
there  exists  and  continues  an  intent  to, 

which  the  party  dwells,  as  affecting  the  ques^ 
tion  of  convenience  to  suitors  in  attending  the 
county  court,  and  therefore  must  mean  by 
the  word  dwelling  the  ordinary  dwelling  of  the 
party,  and  not  a  place  like  a  jail,  where  a  per- 
son is  temporarily  detained —  it  may  be  for  a 
single  day  or  night  —  in  custody."  Dunston 
v.  Paterson,  5  C.  B.  N.  S.  267,  94  E.  C.  L. 
267. 

Dwelling  House  —  Usual  Place  of  Abode.  —  A 

return  stating  that  service  was  made  "  by 
posting  an  office  copy  hereof  on  the  front  door 
of  each  of  their  dtvelling  houses,"  was  held 
defective.  First,  because  it  did  not  appear 
that  the  officer  left  a  copy  posted  at  the  front 
door,  as  the  statute  prescribes;  and  second, 
because  it  did  not  appear  that  it  was  the 
"  usual  place  of  abode  "  of  the  defendants,  as 
also  prescribed  by  the  statute.  Lewis  v.  Bot- 
kin,  4  W.  Va.  533.  See  also  Gadsden  v.  John- 
son, 1  Nott  &  M.  (S.  Car.)  89. 

But  an  officer's  return,  that  he  left  at  the 
dwelling  house  of  the  trustee  a  true  and  at- 
tested copy  of  the  writ,  was  held  a  sufficient 
return  that  he  left  such  copy  at  the  "  last  and 
usual  place  of  abode  "  of  the  trustee.  Bruce 
v.  Cloutman,  45  N.  H.  37.  See  generally 
Encyc.  of  Pl.  and  Pr.,  titles  Return; 
Service  of  Process. 

Abusive  Language.  —  Where  a  husband  had 
left  the  house  which  had  been  his  dwelling, 
with  no  intention  of  returning,  but  had  not  re- 
moved his  household  effects  therefrom,  and  his 
wife  had  remained  spending  her  days  in  the 
house,  but  her  nights  elsewhere,  and  was  pre- 
paring to  remove  therefrom,  it  not  being  shown 
that  the  husband  had  acquired  a  dwelling  else- 
where, it  vvas  held  that  the  house  was  the 
dwelling  of  the  husband  within  the  meaning 
of  section  4203  of  the  Alabama  Code  of  1876, 
punishing  the  use  of  abusive,  insulting,  or  vul- 
gar language  in  or  near  a  dwelling  in  the  pres- 
ence of  a  female  or  a  member  of  the  family. 
Bragg  v.  State,  69  Ala.  204.  See  also  the  title 
Breach  of  the  Peace,  vol.  4,  p.  904. 

Husband  and  Wife.  —  It  has  been  held,  if  a 
husband  and  wife  lived  together  in  a  house, 
that  it  was  his  dwelling  house  as  well  as  hers, 
although  the  title  may  have  been  in  her  ;  and 
it  makes  no  difference  that  in  her  testimony 
the  wife  called  it  her  house,  while  her  son 
called  it  the  dwelling  house  of  his  father. 
Harrison  v.  State,  74  Ga.  802. 

Homestead.  —  An  allegation  that  the  com- 
plainants are  owners  in  fee  of  certain  described 
premises,  that  there  is  a  building  situated  on 
the  land,  and  that  they  have  their  residence  in 
it  and  occupy  it  as  a  homestead,  sufficiently 
alleges  that  there  is  a  dwelling  on  the  prem- 
ises, within  the  meaning  of  a  homestead  act. 
Lozo  v.  Sutherland,  38  Mich.  168.  See  also 
the  title  Homestead. 

Private.  (See  also  Private.)  —  A  lease  pro- 
viding that  the  demised  premises  shall  be  used 
"  strictly  as  a  private  dwelling,"  vvas  held  not 
to  permit  their  use  as  a  boarding  house.  Gan- 
nett v.  Albree,  103  Mass.  372.  See  also  Wick- 
enden  v.  Webster,  6  El.  &  Bl.  387,  88  E.  C.  L. 
387;  Rolls  v.  Miller,  53  L.  J.  Ch.  682. 
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Definitions. 


return  to  the  abode  as  a  dwelling  place.1 
LYE.  —  See  note  2. 

DYING  BY  HIS  OWN  HAND,  DYING  BY  SUICIDE.  —  See  the  titles  Life 

Insurance;  Suicide. 


1.  Eatontown  v.  Shrewsbury,  49  N.  J.  L.  188, 
affirmed  (N.  J.  1887)  8  Cent.  Rep.  339. 

An  emancipated  minor  may  have  a  different 
dwelling  place  from  his  parents.  Lisbon  v. 
Lyman,  49  N.  H.  553.  See  also  the  title 
Parent  and  Child. 

Dwelling  Place.  (See  also  the  title  Poor  and 
Poor  Laws.)  —  Where  the  parents  of  a  single 
woman  live  in  one  town,  and  she,  when  of  age, 
labors  for  wages  in  another,  her  "  dwelling 
jjlace  or  home,"  under  the  New  Hcunpshire 
statute  as  to  the  settlement  of  paupers,  is  in 
the  town  where  she  labored.  Guilford  v.  Gil- 
mantown,  I  N.  H.  194. 

A  statute  prohibited  a  person  from  selling, 
or  exposing  for  sale,  within  the  limits  of  a 
market,  articles  for  which  tolls  are  authorized 
to  be  taken,  except  in  his  dwelling  place  or 
shop.  It  was  held  that  where  the  defendant 
resided  within  such  limits,  and  occupied  a 
large  yard  adjoining  his  residence,  in  which 
were  sheds  and  other  places  for  the  sale  of 
cattle  and  sheep,  and  he  exposed  there  for  sale 
two  hundred  sheep,  such  yard  was  not  his 
dwelling  place.  Mellor,  J.,  said :  "  I  also  think 
the  magistrate's  decision  was  right.  I  cannot 
help  thinking  this  was  not  a  sale  within  the 
appellant's  dwelling  place  in  the  proper  sense 
of  that  phrase  as  used  in  the  statute.  It  is 
clear  that  the  sale  was  not  in  a  shop  in  any 
sense,  and  the  appellant  must  rely  on  dwelling 
place.  But  what  my  brother  Quain  pointed 
out  in  the  proviso  as  to  the  sale  of  a  horse 
tends  to  show  that  such  a  sale  as  the  present 
was  not  intended  to  be  within  the  exception." 
McHole  v.  Davies,  t  Q.  B.  Div.  61.  Where  a 
large  hall  was  erected  capable  of  holding  a  cer- 
tain number  of  cattle,  with  a  large  open  yard 
for  the  purpose  of  holding  sheep,  which  hall 
and  yard  were  A. 's  private  property  and  in  his 
own  occupation,  his  dwelling  house  adjoining 
and  communicating  with  the  yard,  it  was  held 
that  the  sale  of  sheep  and  cattle  in  the  hall  was 
not  in  A.'s  "  own  dwelling  place  or  shop  " 
within  the  meaning  of  the  act.  The  court  said : 
"  It  is  impossible  to  say  that  the  sale  took 
place  in  the  dwelling  place  of  the  respondent, 
for  the  place  is  entirely  separated  from  his 
dwelling  house,  and  assuming  (contrary  to  my 
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own  opinion)  that  a  distinction  was  intended 
by  the  use  of  the  phrase  dwelling  place,  in- 
stead of  dwelling  house  which  occurs  in  some 
of  the  other  statutes,  and  that  dwelling  place 
may  apply  to  somewhat  larger  and  more  ex- 
tensive premises  than  the  term  dwelling  house 
would  apply  to,  yet  I  do  not  think  that  in  any 
sense  of  the  term  can  these  premises  be  said  to 
be  the  dwelling  place  of  the  respondent,  sep- 
arated as  they  are  from  the  place  in  which  he 
lives."    Fearon  v.  Mitchell,  L.  R.  7  Q.  B.  690. 

Where  A.  was  the  tenant  of  &  dwelling  house 
and  shop,  and  a  piece  of  ground  in  front  of  the 
shop,  and  there  was  a  wooden  shed  affixed  to 
the  house  and  supported  on  wooden  posts 
which  had  been  erected  over  the  piece  of 
ground  for  eighteen  years,  and  previous  to  the 
erection  of  the  shed  stone  flags  had  been  built 
into  and  formed  part  of  the  house,  which  pro- 
jected three  feet  from  the  house  and  helped  to 
support  the  wooden  shed;  it  was  held  that  a 
sale  upon  the  piece  of  ground  and  beneath  the 
wooden  shed  was  within  a  part  of  A.'s  "  own 
dwelling  place  or  shop."  Ashworth  v.  Hey- 
worth,  L.  R.  4  Q.  B.  316. 

So  a  sale  by  an  auctioneer  in  a  yard  attached 
to  the  dwelling  house  of  another  was  held 
an  offense  against  the  act.  Erie,  C.  J.,  said: 
"  The  place  of  sale  is  not  his  own;  nor  is  it, 
to  my  mind,  a  dwelling  house  within  the  stat- 
ute. Though  for  some  purposes  all  within  the 
curtilage  may  be  deemed  part  of  the  dwelling 
house,  I  incline  to  think  this  means  dwelling 
house  in  the  popular  sense.  The  intention  was 
that  the  established  traders  of  the  district  who 
carry  on  their  business  in  their  own  dwelling 
houses  or  shops  should  not  be  interfered 
with."  Llandaff,  etc..  Market  Co.  v.  Lyndon, 
8  C.  B.  N.  S.  517,  98  E.  C.  L.  517. 

2.  Where  an  act  defined  "  dyeing  seeds  "  to 
be  the  giving  to  seeds  by  any  artificial  process 
the  appearance  of  seeds  of  another  kind,  it 
was  held  that  selling  old  white  clover  seed, 
previously  subjected  to  sulphur  smoking,  as 
young  white  clover  seed  did  not  come  within 
the  offense,  as  the  appearance  given  was  not 
of  seeds  of  another  kind,  but  of  another  qual- 
ity. Francis  v.  Maas,  26  W.  R.  422,  3  Q.  B. 
Div.  341. 
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For  matters  of  PROCEDURE,  see  the  title  EXCEPTIONS  AND  OB JECTIONSy 
Encyclopaedia  of  Pleading  and  Practice,  vol.  8,  p.  153. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject  see  the 
following  titles  in  this  work:  DECLARATIONS  {IN  EVIDENCE),  vol.  9, 
p.  5;  EXPERT  AND  OPINION  EVIDENCE;  HEARSAY  EVI- 
DENCE; SECONDARY  EVIDENCE ;  WITNESSES. 

1.  Definition.  —  Dying  declarations  are  statements  of  material  facts  con- 
cerning the  cause  and  circumstances  of  a  homicide,  made  by  the  victim  under 
a  solemn  conviction  of  impending  death.1 

II.  Other  Declarations  of  Deceased  Persons  Distinguished  —  1.  In  Gen- 
eral. —  In  order  to  arrive  at  a  clear  understanding  of  the  extent  and  limitation 
of  the  dying  declarations  rule,  it  is  important  that  dying  declarations,  in  the 
strict  sense  of  the  term,  should  be  carefully  distinguished  from  other  declara- 
tions of  deceased  persons  which,  while  not  admissible  under  that  rule,  are 
nevertheless  admissible  under  certain  other  rules  of  evidence. 

2.  Declarations  Constituting  Part  of  Res  Gestae.  —  Declarations  of  dying  per- 
sons may  not  be  admissible  under  the  dying  declarations  rule,  and  yet  be 
received  as  a  part  of  the  res  gestcz  on  the  ground  of  their  natural,  contempora- 
neous, and  explanatory  connection  with  the  main  transaction.8  To  be  admis- 
sible under  this  rule,  the  declarations  must  be  so  nearly  contemporaneous  with 
the  main  fact  as  to  be  part  of  the  res  gestcz,  but  need  not  have  been  made 
under  a  conviction  of  impending  death.  On  the  other  hand,  to  be  admissible 
under  the  dying  declarations  rule,  the  declarations  need  not  themselves  be  a 
part  of  the  res  gestce,  but  must  have  been  made  in  the  consciousness  and 
expectation  of  approaching  death.3 

3.  Declarations  in  Presence  of  Defendant.  —  Although  not  admissible  as  dying 
declarations,  declarations  of  the  deceased  made  in  the  presence  of  the  defend- 
ant may  be  given  in  evidence  under  certain  circumstances,  for  the  purpose  of 
showing  the  defendant's  conduct  and  behavior  when  charged  with  causing  the 
injury  done  to  the  deceased.4  On  the  other  hand,  it  is  not  necessary  to 
the  admissibility  of  the  dying  declarations  that  they  should  have  been  made  in 
the  presence  of  the  defendant.5 

1.  Dying  Declarations  Defined.  —  Starkey  v.  4.  Declarations  in  Presence  of  Defendant  Distin- 

People,  17  111.  17;  Scott  v.  People,  63  111.  50S;  guished.  —  State  v.  Brunetto,  13  La.  Ann.  45; 

Westbrook     People,  126  111.  82;  States.  Bald-  State  v.  Gillick,  7  Iowa  30S;  State  w.  Nash.  7 

win,  79  Iowa  714;  People  v.  Olmstead,  30  Iowa  370;  Kendrick  v.  State,  55  Miss.  436; 

Mich.  435.  Powers  v.  State,  74  Miss.  777;  Donnelly  v. 

2.  Res  Gestae  Distinguished.  —  See  the  title  State,  26  N.  J.  L.  504;  People  v.  Wood,  2  Edm. 
Res  Gest.e.  Sel.  Cas.  (N.  Y.)  73.    See  the  title  Confes- 

3.  See  Com.  v.  Densmore,  12  Allen  (Mass.)  sions,  vol.  6,  p.  520. 

537.  5.  State  v.  Brunetto,  13  La.  Ann.  45. 
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4.  Declarations  Against  Interest.  —  It  has  sometimes  been  said  that  declara- 
tions of  a  deceased  person,  though  not  admissible  under  the  dying  declarations 
rule,  may,  nevertheless,  be  admitted  in  evidence  as  declarations  against 
interest.1  But  it  is  doubtful  whether  declarations  which  are  not  otherwise 
against  the  interest  of  the  person  who  made  them,  except  that  they  tend  to 
throw  on  himself  some  degree  of  blame  or  criminality  in  relation  to  a  particu- 
lar transaction  and  to  exonerate  others  therefrom,  come  within  the  rule  under 
which  declarations  against  interest  are  admitted  in  evidence.3 

III.  Statement  of  Dying  Declarations  Rule.  —  Where  a  person  is  on  trial 
for  homicide,  the  declarations  of  the  person  whom  he  is  charged  with  having 
killed,  if  made  while  in  extremis  and  under  the  solemnity  of  a  conviction  that 
he  was  at  the  point  of  death,  and  relating  to  matters  of  fact  concerning  the 
homicide  which  passed  under  his  own  observation,  may  be  given  in  evidence 
against  the  accused.3 

IV.  Status  of  the  Rule.  —  Although  dying  declarations  are  secondary4  or 


1.  Declarations  Against  Interest  Distinguished. 

—  State  v.  Gillick,  7  Iowa  309;  Barfield  v. 
Britt,  2  Jones  L.  (47  N.  Car.)  42,  62  Am.  Dec. 
190.  See  the  title  Admissions,  vol.  1,  p.  670; 
Confessions,  vol.  6,  520. 

2.  Com.  v.  Densmore,  12  Allen  (Mass.)  535. 
See  also  the  title  Confessions,  vol.  6,  p.  573. 
But  see  Hurd  v.  People,  25  Mich.  405. 

3.  Cases  Applying  the  Rule.  —  While  a  citation 
of  all  the  cases  sustaining  this  rule  would 
serve  no  useful  purpose,  some  of  the  cases  in 
which  it  has  been  applied  are  here  given: 

England.  —  Reg.  v.  Forrester,  10  Cox  C.  C. 
368,  4  F.  &  F.  857;  Reg.  v.  Bernadotte,  11  Cox 
C.  C.  316;  Rex  v.  Campbell,  I  Crawf.  &  Dix 
150. 

Canada.  —  Reg.  v.  Smith,  23  U.  C.  C.  P. 
312;  Reg.  v.  Sparham,  25  U.  C.  C.  P.  143. 

Alabama.  —  Green  v.  State,  66  Ala.  40,  41 
Am.  Rep.  744;  Johnson  v.  State,  47  Ala.  9; 
Faire  v.  State,  58  Ala.  74;  Reynolds  v.  State, 
68  Ala.  502;  Kilgore  v.  State,  74  Ala.  1; 
Anderson  v.  State,  79  Ala.  5;  West  v.  State, 
76  Ala.  98;  Daughdrill  v.  State,  113  Ala.  7. 

Arkansas.  —  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54. 

California.  —  People  v.  Samario,  84  Cal.  484; 
People  v.  Hawes,  98  Cal.  648;  People  v.  Lee, 
17  Cal.  79;  People  v.  Chin  Mook  Sow,  51  Cal. 
597- 

Connecticut.  —  Hamlin  v.  State,  48  Conn.  92. 

Delaware. — State  v.  Trusty,  (Del.  Oyer  & 
T.  Ct.  1898)  40  Atl.  Rep.  766. 

Florida.  —  Savage  v.  State,  18  Fla.  909. 

Georgia.  —  Dumas  v.  State,  65  Ga.  471; 
Jackson  v.  State,  56  Ga.  235. 

Illinois.  — Starkey  v.  People,  17  111.  17;  Bar- 
nett  v.  People,  54  111.  325;  Murphy  v.  People, 
37  111.  447;  Scott  v.  People,  63  111.  508;  Norris 
v.  People,  101  111.  408. 

Indiana. — Watson  v.  State,  63  Ind.  548; 
Archibald  v.  State,  122  Ind.  122. 

Iowa.  —  State  v.  Elliott,  45  Iowa  486. 

Kansas.  —  State  v.  Wilson,  24  Kan.  189,36 
Am.  Rep.  257. 

Kentucky.  —  Mockabee  v.  Com.,  78  Ky.  3S0; 
Polly  v.  Com.,  (Ky.  1893)  24  S.  W.  Rep.  7. 

Louisiana.  —  State  v.  Spencer,  30  La.  Ann. 
362;  State  v.  Hannah,  10  La.  Ann.  131 ;  State 
v.  Trivas,  32  La.  Ann.  1086,  36  Am.  Rep.  293. 

Massachusetts.  —  Com.  v.  Haney,  127  Mass. 
455;  Com.  v.  Brewer,  164  Mass.  577. 


Michigan.  —  Hurd  v.  People,  25  Mich.  405; 
People  v.  Simpson,  48  Mich.  474. 

Mississippi.  —  McDaniel  z.  State,  1  Morris 
St.  Cas.  (Miss.)  336;  Dillard  v.  State,  58  Miss. 
369;  Merrill  v.  State,  58  Miss.  65. 

Missouri.  —  State  v.  Draper,  65  Mo.  335,  27 
Am.  Rep.  287;  State  v.  Kilgore,  70  Mo.  546. 

Nebraska.  —  Rakes  v.  People,  2  Neb.  157; 
Fitzgerald  v.  State,  11  Neb.  577. 

New  York.  —  Brotherton  v.  People,  75  N.  Y. 
159;  Hackett  v.  People,  54  Barb.  (N.  Y.)  370; 
People  v.  Green,  1  Park.  Cr.  Rep.  (Rensselaer 
Oyer  &  T.  Ct.)  11;  People  v.  Grunzig,  1  Park. 
Cr.  Rep.  (N.  Y.  Oyer  &  T.  Ct.)  299;  People  v. 
Anderson,  2  Wheel.  Cr.  Cas.  (N.  Y.  Oyer  &  T. 
Ct.)  390;  Wilson  v.  Boerem,  15  Johns.  (N.  Y.) 
286. 

North  Carolina.  —  State  v.  Blackburn,  80  N. 
Car.  474. 

Oregon.  —  State  v.  Garrand,  5  Oregon  216. 

Pennsylvania.  —  Com.  v.  Britton,  1  Leg. 
Gaz.  Rep.  (Pa.)  513;  Allison  v.  Com.,  29. 
Pittsb.  Leg.  Jour.  (Pa.)  121;  Small  v.  Com.,  91 
Pa.  St.  304,  21  Alb.  L.  J.  216;  Sullivan  v. 
Com.,  93  Pa.  St.  284. 

Rhode  Island.  —  State  v.  Sullivan,  20  R.  I. 
pt.  i,  117. 

South  Carolina.  —  State  v.  Gill,  14  S.  Car. 
410. 

Tennessee.  —  Anthony  v.  State,  Meigs 
(Tenn.)  265,  33  Am.  Dec.  145;  Stewart  v. 
State,  2  Lea  (Tenn.)  598;  Epperson  v.  State,  5 
Lea  (Tenn.)  291. 

Texas.  —  Roberts  v.  State,  5  Tex.  App.  141; 
Taylor  v.  State,  (Tex.  Crim.  App.  1898)  43  S. 
W.  Rep.  1019;  Brande  v.  State,  (Tex.  Crim. 
App.  1898)  45  S.  W.  Rep.  17;  Sims  v.  State,  36 
Tex.  Crim.  Rep.  154. 

Utah.  —  People  v.  Callaghan,  4  Utah  49. 

Vermont.  —  State  v.  Patterson,  45  Vt.  308,  12 
Am.  Rep.  200. 

Virginia.  — Vass  v.  Com.,  3  Leigh  (Va.)  786, 
24  Am.  Dec.  695;  Swisher  v.  Com.,  26  Gratt. 
(Va.)  963,  21  Am.  Rep.  330. 

Wisconsin.  —  Richards  v.  State,  82  Wis. 
172. 

4.  Dying  Declarations  Are  Secondary  Evidence. 

—  Dying  declarations  have  been  declared  to 
be  in  their  nature  secondary  evidence.  State 
v.  Vansant,  80  Mo.  67;  State  v.  Reed,  137  Mo. 
125;  Lipscomb  v.  State,  (Miss.  1898)  23  So. 
Rep.  210.  See  the  title  Secondary  Evidence. 
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a  species  of  hearsa}'  evidence,1  they  constitute  one  of  the  several  exceptions 
to  the  rule  which  excludes  hearsay  evidence.2 

V.  REASONS  FOR  THE  RULE  —  Solemnity  of  Circumstances  a  Substitute  for  the  Oath.  — 

An  important  reason  for  excepting  dying  declarations  from  the  rule  against 
hearsay  evidence  is  that  the  solemnity  of  the  circumstances  under  which  such 
declarations  are  made  naturally  constitutes  a  guaranty  of  their  truth  equal  to 
that  which  is  afforded  by  the  customary  oath.3 

Necessity  for  Exception.  —  This  might  be  a  sufficient  reason  for  this  excep- 
tion if  the  rule  against  hearsay  were  based  solely  upon  the  fact  that  the  truth 
of  such  evidence  is  not  guarded  by  the  sanctity  of  an  oath.  As,  however,  the 
principal  objection  to  hearsay  evidence  is  that  the  party  against  whom  it  is 
offered  is  deprived  of  his  right  to  cross-examine,  and  the  jury  of  the  oppor- 
tunity to  observe  the  demeanor  of  the  person  whose  testimony  is  relied  on,4  it 
is  evident  that  there  should  be  some  further  reason  for  the  admission  of  dying 
declarations.  This  additional  reason  is  found  in  the  necessity  of  the  case;  the 
impossibility  of  producing  better  proof  of  the  fact  where  the  victim  of  the 
homicide  has  passed  away  and  there  is,  as  often  happens,  no  other  witness  to 
the  transaction,  is  regarded  as  making  out  the  strongest  possible  case  of  public 
necessity  for  the  admission  of  the  victim's  dying  declaration  in  order  that  the 
malefactor  may  not  go  unpunished.5    And  this  has  frequently  been  declared 


1.  Dying  Declarations  Constitute  a  Species  of 
Hearsay  Evidence.  —  Com.  v.  Densmore,  12 
Allen  (Mass.)  537;  Brown  v.  State,  32  Miss. 
433- 

2.  Dying  Declarations  Rule  Constitutes  an  Ex- 
ception to  the  Rule  Against  Hearsay.  —  McBride 
v.  People,  5  Colo.  App.  91;  Lester  v.  State,  37 
Fla.  382;  Mitchell  v.  State,  71  Ga.  128;  Digby 
v.  People,  113  111.  125,  55  Am.  Rep.  402;  Mc- 
Daniel  v.  State,  8  Smed.  &  M.  (Miss.)  415,  47 
Am.  Dec.  93;  State  v.  Kindle.  47  Ohio  St.  358; 
State  v.  Saunders,  14  Oregon  305;  Baxter  v. 
State,  15  Lea  (Tenn.)  660;  Walker  v.  State,  37 
Tex.  366.    See  the  title  Hearsay  Evidence. 

3.  Oath  Superseded  by  Solemnity  of  Occasion  — 
England.  —  Rex  v.  Drummond,  I  Leach  C.  C. 
338;  Ashton's  Case,  2  Lew.  C.  C.  147. 

Alabama,  —  Moore  v.  State,  12  Ala.  766,  46 
Am.  Dec.  276;  McHugh  v.  State,  31  Ala.  317; 
Sylvester  v.  State,  71  Ala.  26;  Kennedy  v. 
State,  85  Ala.  327. 

Arkansas,  —  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54. 

Colorado.  —  McBride  v.  People,  5  Colo. 
App.  91. 

Florida.  —  Dixon  v.  State,  13  Fla.  639. 

Georgia.  —  Campbell  v.  State,  II  Ga.  374; 
Hill  v.  State,  41  Ga.  503;  Mitchell  v.  State,  71 
Ga.  141. 

Illinois.  —  Starkey  v.  People,  17  111.  20. 
Iowa.  — State  v.  Schmidt,  73  Iowa  469. 
Kentucky.  —  Walston  j/.  Cora.,  16  B.  Mon. 
<Ky.)  35: 

Louisiana. —  State  v.  Brunetto,i3  La.  Ann.  45. 

Massachusetts.  —  Com.  v.  Casey,  11  Cush. 
{Mass.)  421,  59  Am.  Dec.  150;  Com.  v.  Rich- 
ards, 18  Pick.  (Mass.)  437,  29  Am.  Dec.  608. 

Michigan.  —  People  v.  Olmstead,  30  Mich. 
435;  People  v.  Beverly,  108  Mich.  509,  citing 
6  Am.  and  Eng.  Encyc,  of  Law  (1st  ed.)  105. 

Minnesota.  —  State  v.  Pearce,  56  Minn.  226. 

Mississippi.  —  Lewis  v.  State,  9  Smed.  &  M. 
•(Miss.)  115;  Lambeth  v.  State,  23  Miss.  354; 
Brown  v.  State,  32  Miss.  433;  Bell  v.  State,  72 
Miss.  507. 

Missouri.  —  Green  v.  State,  13  Mo.  382. 


New  Jersey.  —  Donnelly  v.  State,  26  N.  J.  L. 
497- 

New  York.  —  People  v.  Wood,  2  Edm.  Sel. 
Cas.  (N.  Y.)  74. 

Pennsylvania.  —  Com.  v.  Murray,  2  Ashm. 
(Pa.)  49;  Com.  v.  Williams,  2  Ashm.  (Pa.)  73; 
Com.  v.  Sullivan,  13  Phila.  (Pa.)  410,  36  Leg. 
Int.  (Pa.)  434- 

South  Carolina.  —  State  v.  Terrell,  12  Rich. 
L.  (S.  Car.)  329;  State  v.  Quick,  15  Rich.  L. 
(S.  Car.)  349. 

Tennessee.  —  Anthony  v.  State,  Meigs 
(Tenn.)  278,  33  Am.  Dec.  143;  Brakefield  v. 
State,  1  Sneed  (Tenn.)  218;  Lowry  v.  State,  12 
Lea  (Tenn.)  143;  Baxter  v.  State,  15  Lea 
(Tenn.)  661. 

Texas. — Exp.  Meyers,  33  Tex.  Crim.  Rep. 
204;  Sims  v.  State,  36  Tex.  Crim.  Rep.  154. 

4.  See  the  title  Hearsay  Evidence. 

5.  Exception  Based  upon  Public  Necessity  — 
England.  —  Rex  v.  Reason,  16  How.  St.  Tr.  25. 

Alabama.  —  Mose  v.  State,  35  Ala.  427;  Rey- 
nolds v.  State,  68  Ala.  502;  Sylvester  v.  State, 
71  Ala.  26;  Sullivan  v.  State,  102  Ala.  135,  48 
Am.  St.  Rep.  22. 

Califorjiia.  —  People  v.  Glenn,  10  Cal.  32. 
Colorado.  —  Graves  v.  People,  18  Colo.  176. 
Delaware.  —  State  z:  Oliver,  2  Houst.  (Del.) 
589. 

Georgia.  —  Campbell  v.  State,  11  Ga.  375; 
Mitchell  v.  State,  71  Ga.  128. 

Illinois.  —  Marshall  v.  Chicago,  etc.,  R.  Co., 
48  111.  479,  95  Am.  Dec.  561. 

Kansas.  —  State  v.  Bohan,  15  Kan.  407; 
State  v.  Wilson,  24  Kan.  197,  36  Am.  Rep.  257. 

Kentucky.  —  Leiber  v.  Com.,  9  Bush  (Kv.) 
14;  Pace  v.  Com.,  (Ky.  1SS9)  12  S.  W.  Rep. 
271,  11  Ky.  L.  Rep.  407;  Starr  v.  Com.,  97  Ky. 
193;  Walston  v.  Com.,  16  B.  Mon.  (Ky.)  34. 

Massachusetts.  —  Com.  v.  Casey,  11  Cush. 
(Mass.)  421,  59  Am.  Dec  150. 

Mississippi.  —  Brown  v.  State,  32  Miss.  43S; 
Lambeth  v.  State,  23  Miss.  324;  McDaniels  v. 
State,  8  Smed.  &  M.  (Miss.)  415.  47  Am.  Dec. 
93;  Nelms  v.  State,  13  Smed.  &  M.  (Miss.)  506, 
53  Am.  Dec.  94;  Merrill  v.  State,  58  Miss.  67. 
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to  be  the  real  or  controlling  reason  for  the  rule  admitting  dying  declarations.1 
VI.  Constitutionality  of  the  Rule.  — ■  The  rule  admitting  dying  declara- 
tions in  evidence  has  frequently  been  assailed,  as  violating  the  usual  constitu- 
tional provision  that  the  accused  shall  be  confronted  with  the  witnesses  against 
him.  But  the  constitutionality  of  the  rule  has  been  so  often  affirmed  that  the 
question  is  no  longer  an  open  one.2 

Reasons  for  Declaring  the  Rule  Constitutional.  —  In  sustaining  the  constitutionality 
of  this  rule,  the  courts  have  sometimes  taken  the  position  that  the  declarant 
is  not  regarded  as  the  "  witness  "  whom  the  defendant  is  constitutionally 
entitled  to  meet  "  face  to  face."  3  This  reasoning  has,  however,  been  criticised 
as  unsatisfactory.4    And,  indeed,  it  would  seem  that  a  more  satisfactory 


Missouri.  —  State  v.  Simon,  50  Mo.  373; 
State  v.  Reed,  137  Mo.  125. 

New  York.  —  Hackett  v.  People,  54  Barb. 
(N.  Y.)  372;  People  v.  Wood,  2  Edm.  Sel.  Cas. 
(N.  Y.)  74- 

North  Carolina.  —  Barfield  v.  Britt,  2  Jones 
L.  (47  N.  Car.)  44,  62  Am.  Dec.  190;  State  v. 
Shelton,  2  Jones  L.  (47  N.  Car.)  364,  64  Am. 
Dec.  587. 

Ohio.  —  State  v.  Kindle,  47  Ohio  St.  358. 

Pennsylvania.  —  Com.  t.  Murray,  2  Ashm. 
(Pa.)  49;  Com.  v.  Sullivan,  13  Phila.  (Pa.)  410, 
36  Leg.  Int.  (Pa.)  434;  Railing  v.  Com.,  no 
Pa.  St.  106. 

South  Carolina.  —  State  v.  Ferguson,  2  Hill 
L.  (S.  Car.)  619,  27  Am.  Dec.  412;  State  v.  Ter- 
rell, 12  Rich.  L.  (S.  Car.)  329. 

Tennessee.  —  Nelson  v.  State,  7  Humph. 
(Tenn.)  543;  Stewart  v.  State,  2  Lea  (Tenn.) 
600. 

Texas.  —  Irby  v.  State,  25  Tex.  App.  203. 
Vermont.  —  State  v.  Wood,  53  Vt.  564. 
Washington.  —  State  v.  Eddon,  8  Wash.  297. 

1.  Public  Necessity  the  True  Ground  for  Admit- 
ting Dying  Declarations.  —  1  Greenl.  Ev.  (13th 
ed.),  §  156;  People  v.  Glenn,  10  Cal.  32;  Mar- 
shall v.  Chicago,  etc.,  R.  Co.,  48  111.  475,  95 
Am.  Dec.  561;  State  v.  Bohan,  15  Kan.  407; 
Lipscomb  v.  State,  (Miss.  1898)  23  So.  Rep. 
210;  State  v.  Shelton,  2  Jones  L.  (47  N.  Car.) 
364,  64  Am.  Dec.  587;  Railing  v.  Com.,  110 
Pa.  St.  100. 

In  1  Greenl.  on  Ev.  (13th  ed.),  par.  156,  n.  2, 
the  opinion  of  Judge  Redfield  is  quoted  in  the 
following  words:  "  But  it  was  from  a  misap- 
prehension of  the  true  grounds  upon  which  the 
declarations  are  receivable  as  testimony.  It  is 
not  received  upon  any  other  ground  than  that 
of  necessity,  in  order  to  prevent  murder  going 
unpunished.  What  is  said  in  the  books  about 
the  situation  of  the  declarant,  he  being  virtu- 
ally under  the  most  solemn  sanction  to  speak 
the  truth,  is  far  from  presenting  the  true 
ground  of  admission." 

2.  Dying  Declaration  Rule  Not  Unconstitutional 
—  Alabama.  —  Green  v.  State,  66  Ala.  40,41 
Am.  Rep.  744. 

California.  —  People  v.  Glenn,  10  Cal.  32. 
Delaware.  -  -  State  v.  Oliver,  2  Houst.  (Del.) 
585. 

Georgia.  —  Campbell  v.  State,  11  Ga.  374. 

Illinois.  —  Barnett  v.  People,  54  111.  330; 
compare  Marshall  v.  Chicago,  etc.,  R.  Co.,  48 
111.  475,  95  Am.  Dec.  561. 

Iowa.  —  State  v.  Nash,  7  Iowa  376. 

Kentucky.  —  Walston  v.  Com.,  16  B.  Mon. 
(Ky.)  35; 

Louisiana.  — State  v.  Price,  6  La.  Ann.  691. 


Massachusetts. — Com.  v.  Richards,  18  Pick. 
(Mass.)  437,  29  Am.  Dec.  608;  Com.  v.  Carey, 
12  Cush.  (Mass.)  246. 

Mississippi.  —  McDaniel  v.  State,  8  Smed.  & 
M.  (Miss.)  416,  47  Am.  Dec.  93;  Woodsides  v. 
State,  2  How.  (Miss.)  655;  Lambeth  v.  State, 
23  Miss.  323. 

Missouri.  —  State  v.  Vansant,  80  Mo.  76; 
State  v.  McO'BIenis,  24  Mo.  417,  69  Am.  Dec. 
435;  State  v.  Houser,  26  Mo.  431. 

New  York.  —  People  v.  Green,  1  Den.  (N. 
Y.)  614. 

North  Carolina.  —  State  v.  Tilghman,  II 
Ired.  L.  (33  N.  Car.)  513. 

Ohio.  —  Robbins  v.  State,  8  Ohio  St.  131; 
State  v.  Kindle,  47  Ohio  St.  361. 

Oregon.  —  State  v.  Saunders,  14  Oregon  304. 
Pennsylvania.  —  Brown  v.  Com.,  73  Pa.  St. 
321,  13  Am.  Rep.  740. 

Rhode  Island. — State  v.  Waldron,  16  R.  I. 
191. 

Tennessee.  —  Anthony  v.  State,  Meigs  (Tenn.) 
265,  33  Am.  Dec.  143. 

Texas.  —  Burrell  v.  State,  18  Tex.  713;  Tay- 
lor v.  State,  (Tex.  Crim.  App.  1898)  43  S.  W. 
Rep.  1019. 

Virginia.  —  Hill  v.  Com..  2  Gratt.  (Va.)  607. 
Washington.  —  State  v.  Baldwin,  15  Wash. 
15;  compare  State  v.  Eddon,  8  Wash.  292. 

Wisconsin.  —  State  v.  Dickinson,  41  Wis. 
308;  Miller  v.  State,  25  Wis.  384. 

As  to  the  analogous  case  of  admitting  the 
testimony  of  a  deceased  witness  given  upon  a 
former  trial  under  certain  circumstances,  see 
the  title  Hearsay  Evidence.  See  also  the 
titles  Depositions  and  Documentary  Evi- 
dence. 

3.  Reasons  Supporting  Constitutionality  of  Rule 
—  Declarant  Not  a  Witness.  —  Green  v.  State,  66 
Ala.  40,  41  Am.  Rep.  744;  Campbell  v.  State, 
11  Ga.  353;  Walston  v.  Com.,  16  B.  Mon. 
(Ky.)  15;  Woodsides  v.  State,  2  How.  (Miss.) 
655;  Robbins  v.  State,  8  Ohio  St.  131 ;  State  v. 
Kindle,  47  Ohio  St.  358. 

4.  Criticism  of  Above  Stated  Reason.  —  In  State 
v.  Houser,  26  Mo.  431,  Napton,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "  To  say 
that  the  witness  who  must  meet  the  accused 
'  face  to  face '  is  he  who  repeats  what  the  dying 
man  has  said,  is  a  mere  evasion.  *  *  * 
It  is  the  dying  man  who  is  speaking  through 
him  whose  evidence  is  to  have  weight  and 
efficacy  sufficient,  it  may  be,  to  take  away  the 
prisoner's  life.  The  living  witness  is  but  a 
conduit  pipe  —  a  mere  organ  through  whom 
this  evidence  is  conveyed  to  the  court  and 
jury."  The  learned  judge  then  proceeds  to 
base  the  constitutionality  of  the  rule  upon  the 
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reason  for  construing  this  constitutional  provision  as  not  intended  to  do  away 
with  the  common-law  rule  admitting  dying  declarations  in  evidence,  may  be 
based  upon  the  fact  that  the  rule  existed  at  common  law  before  the  adoption 
of  the  American  constitutions,  although  the  right  to  have  the  witness  against 
him  examined  in  his  presence  was  practically  secured  to  the  accused  by  the 
provisions  of  the  Magna  Charta.1  This  has,  in  many  of  the  cases,  been  con- 
sidered a  sufficient  reason  for  concluding  that  the  constitutional  provision  under 
consideration  was  not  intended  to  do  away  with  the  dying  declarations  rule.2 
In  many  of  the  cases  both  of  the  above-stated  reasons  have  been  given.3 

VII.  Conditions  under  Which  Dying  Declaeations  Must  Be  Made  — 
1.  General  Rule.  —  In  order  that  the  declarations  of  a  deceased  person  may  be 
admissible  under  the  dying  declarations  rule,  the  declarant  must  at  the  time 
of  making  them  have  been  in  extremis  and  fully  conscious  of  his  impending 
dissolution.4    Both  of  these  conditions  must  exist. 

2.  Declarant  Must  Be  In  Extremis.  —  Thus,  it  has  been  said  that  it  is  not 
alone  sufficient  that  the  declarant  believes  that  he  is  about  to  die ; 5  to  be 
admissible  under  the  dying  declarations  rule  his  declarations  must  have  been 
made  while  he  was  in  extremis* 


ground  that  dying  declarations,  made  under 
certain  circumstances,  were  admissible  at  com- 
mon law,  and  that  the  constitutional  provision 
giving  a  defendant  the  right  to  be  confronted 
by  the  witness  against  him  should  not  be  re- 
garded as  intended  to  repudiate  the  common- 
law  rule. 

I.  Approved  Eeason  —  Statement  of. —  In  Hill 
v.  Com.,  2  Gratt.  (Va.)  607,  Duncan,  J.,  in  de- 
livering the  opinion  of  the  court,  said:  "  Is 
such  evidence  [dying  declarations]  contrary  to 
the  bill  of  rights?  If  this  question  is  to  be 
answered  affirmatively,  then  for  nearly  seventy 
years  past,  the  courts  of  this  commonwealth 
have  been  in  the  constant  practice  of  violating 
the  bill  of  rights  in  a  most  important  particu- 
lar. We  admit  that  the  practice  of  the  courts, 
however  long  and  uniform,  is  not  of  itself  a 
valid  answer  to  the  objection;  and  that  this 
court  is  bound  to  decide  it  now;  not  upon 
practice,  but  upon  principle.  How  does  this 
question  stand  ?  One  of  the  learned  counsel 
for  the  prisoner  maintained,  in  the  argument, 
that  the  provision  in  the  bill  of  rights,  that  the 
accused  had  a  right  to  be  confronted  with  the 
witnesses  against  him,  was  a  new  principle, 
the  offspring  of  American  liberty;  and  that  it 
had  no  existence  in  the  great  charter  of  Eng- 
lish liberty.  In  this  respect,  we  think  the 
learned  counsel  is  in  error.  Magna  Charta 
provides  that  a  subject  accused  of  crime 
should  be  tried  by  his  peers,  and  according  to 
the  principles  of  the  common  law;  and  it  is  a 
well-established  principle  of  the  common  law, 
that  an  accused  should  be  tried  by  a  jury  of 
the  vicinage,  that  the  trial  should  be  public, 
and  the  witnesses  against  him  examined  in  his 
presence.  This  was  no  new  principle.  It  was 
familiar  to  Virginia  in  her  colonial  condition. 
The  question  then  arises,  what  was  the  doc- 
trine of  the  common  law  as  it  regarded  this 
rule  of  evidence?  Without  attempting  to 
ascertain  the  antiquity  of  the  earliest  decisions 
of  the  British  courts  affirming  the  rule,  it  is 
sufficient  to  state  that  long  anterior  to  the  year 
1776,  the  period  of  the  declaration  of  the  bill  of 
rights,  the  rule  of  evidence  was  well  estab- 
lished. And  it  is  remarkable  that  in  all  the 
commentaries  it  underwent  in  England,  it  was 


never  supposed  that  the  rule  was  a  violation  of 
the  rights  of  the  subject  as  secured  by  Magna 
Charta." 

2.  Same —  Cases  in  Which  Accepted.  —  State  v. 
Price,  6  La.  Ann.  691;  State  v.  Houser,  26  Mo. 
431;  Anthony  v.  State,  Meigs  (Tenn.)  265,  33. 
Am.  Dec.  143;  Hill  v.  Com.,  2  Gratt.  (Va.)  607; 
Miller  v.  State,  25  Wis.  384;  State  v.  Dickin- 
son, 41  Wis.  299.  See  State  v.  Oliver,  2 
Houst.  (Del.)  585.  See  Com.  v.  Richards,  18 
Pick.  (Mass.)  434,  29  Am.  Dec.  608.  See  Jack- 
son v.  State,  81  Wis.  127. 

3.  Both  of  Above-stated  Seasons  Eecognized.  — 
Campbell  v.  State,  11  Ga.  374;  Woodsides  v. 
State,  2  How.  (Miss.)  655;  Lambeth  v.  State, 
23  Miss.  357;  Hill  v.  Com.,  2  Gratt.  (Va.)  607. 

View  that  Holding  the  Eule  Unconstitutional 
Would  Deprive  Accused  of  Its  Benefits.  —  An 
additional  reason  for  upholding  the  constitu- 
tionality of  the  dying  declarations  rule  is  given 
in  State  v.  Saunders,  14  Oregon  300.  In  this 
case  Thayer,  J.,  in  delivering  the  opinion  of 
the  court,  said:  "  But  the  right  to  offer  that 
character  of  proof  [dying  declarations]  is  not 
restricted  to  the  side  of  the  prosecutor;  it 
is  equally  admissible  in  favor  of  the  party 
charged  with  the  death.  The  objection  to  it, 
therefore,  might,  if  sustained,  operate  very  in- 
juriously to  an  accused,  and  the  clause  in  the 
bill  of  rights,  if  construed  as  the  counsel  con- 
tended it  should  be,  have  the  effect  to  deprive 
the  latter  of  an  important  right." 

4.  Rex  v.  Christie,  Car.  C.  L.  232;  Reg.  v. 
Forrester,  4  F.  &  F.  857;  Pace  v.  Com.,  89  Ky. 
204. 

5.  Declarant's  Belief  in  Impending  Death  Insuffi- 
cient.—  Starkey  v.  People,  17  111.  21;  Vaughan 
v.  Com.,  86  Ky.431;  Bates  v.  Com.,(Ky.  1S92) 
19  S.  W.  Rep.  928;  Bell  v.  State,  72  Miss.  507; 
McLean  v.  State,  (Miss.  1S93)  12  So.  Rep.  905; 
Smith  v.  State,  9  Humph.  (Tenn.)  9. 

6.  Declarant  Must  Be  In  Extremis  —  England. 
—  Reg.  v.  Bernadotte,  n  Cox  C.  C.  316;  Rex 
v.  Drummond,  1  Leach  C.  C.  338;  Sussex 
Peerage  Case,  n  CI.  &  F.  108;  Rex  r.  Van 
Butchell,  3  C.  &  P.  629,  14  E.  C.  L.  493. 

United  States.  —  U.  S.  v.  Veitch,  I  Cranch 
(C.  C.)  116;  U.  S.  v.  Woods,  4  Cranch  (C.  C.) 
484. 
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3.  Declarant  Must  Be  Conscious  of  Impending  Death  —  General  Rule.  —  And  even 
though  the  declarant  was  in  extremis,  his  declarations  are  not  admissible  unless 
they  were  made  by  him  while  he  was  under  a  sense  of  impending  death.* 


Alabama.  —  Young  v.  State,  95  Ala.  4;  Jus- 
tice v.  State,  99  Ala.  181. 

California.  —  People  v.  Sanchez,  24  Cal.  17. 

Florida.  —  Dixon  v.  State,  13  Fla.  638. 

Georgia.  —  Mitchell  v.  State,  71  Ga.  128; 
Thompson  v.  State,  24  Ga.  297. 

Illinois.  —  Digby  v.  People,  113  111.  127,  53 
Am.  Rep.  402;  Westbrook  v.  People,  126 
111.  81. 

Indiana.  —  Archibald  v.  State,  122  Ind.  122; 
Morgan  v.  State,  31  Ind.  194. 

Kansas.  —  State  v.  Furney,  41  Kan.  115,  13 
Am.  St.  Rep.  262;  State  v.  Medlicott,  9  Kan. 
257. 

Kentucky.  — Com.  v.  Matthews,  89  Ky.  292; 
Pace  v.  Com.,  89  Ky.  204. 

Massachusetts.  —  Com.  v.  Haney,  127  Mass. 
455- 

Mississippi.  —  Bell  v.  State,  72  Miss.  507; 
McLean  v.  State,  (Miss.  1893)  12  So.  Rep.  905; 
Lewis  v.  State,  9  Smed.  &  M.  (Miss.)  115. 

Missouri.  —  State  v.  Crabtree,  111  Mo.  136. 

Nebraska.  —  Binfield  v.  State,  15  Neb.  487. 

New  York.  —  Gray  v.  Goodrich,  7  Johns.  (N. 
Y.)  95;  People  v.  Wood,  2  Edm.  Sel.  Cas.  (N. 
Y.)  74- 

North  Carolina.  —  State  v.  Moody,  2  Hay w. 
{2  N.  Car.)  31,  2  Am.  Dec.  616;  State  v.  Mills, 
91  N.  Car.  594. 

Ohio.  —  State  v.  Kindle,  47  Ohio  St.  365. 

Pennsylvania.  —  Kilpatrick  v.  Com.,  31  Pa. 
St.  215;  Sullivan  v.  Com.,  93  Pa.  St.  296. 

South  Carolina.  —  State  v.  Johnson,  26  S. 
Car.  153;  State  v.  Bradley,  34  S.  Car.  139; 
State  v.  Nance,  25  S.  Car.  171.  Compare  State 
•v.  Tilghman,  11  Ired.  L.  (33  N.  Car.)  513. 

Tennessee.  —  Brakefield  v.  State,  1  Sneed 
(Tenn.)  218;  Smith  v.  State,  9  Humph.  (Tenn.) 
9;  Stewart  v.  State,  2  Lea  (Tenn.)  601. 

Texas.  —  Krebs  v.  State,  3  Tex.  App.  348. 

Utah.  —  People  v.  Callaghan,  4  Utah  61. 

Virginia. —  Hall  v.  Com.,  89  Va.  171 ;  Gib- 
son v.  Com.,  2  Va.  Cas.  hi. 

1.  Declarant  Must  Be  Convinced  of  Impending 
Death  —  England.  —  Reg.  v.  Dalmas,  r  Cox  C. 
C.  95;  Reg.  v.  Perkins,  9  C.  &  P.  395,  38  E.  C. 
L.  168;  Reg.  v.  Howell,  1  Den.  C.  C.  1;  Reg. 
v.  Reany,  7  Cox  C.  C.  209;  Reg.  v.  Steele,  12 
Cox  C.  C.  168;  Reg.  v.  Whitworth,  1  F.  &  F. 
382;  Reg.  v.  Mooney,  5  Cox  C.  C.  318;  Rex  v. 
Drummond,  1  Leach  C.  C.  338;  Rex  v.  Ding- 
ier, 2  Leach  C.  C.  563;  Reg.  v.  Jenkins,  L.  R. 
1  C.  C.  192;  Reg.  v.  Osinan,  15  Cox  C.  C.  3,  31 
Moak  739;  Reg.  v.  Forrester,  4  F.  &  F.  857. 

United  States.  —  Kelly  v.  U.  S.,  27  Fed.  Rep. 
€18;  Mattox  v.  U.  S.,  146  U.  S.  151;  U.  S.  v. 
Veitch,  1  Cranch  (C.  C.)  116. 

Alabama.  —  Faire  v.  State,  58  Ala.  80;  Hus- 
sey  v.  State,  87  Ala.  128;  Johnson  v.  State,  17 
Ala.  621;  Justice  v.  State,  99  Ala.  180;  John- 
son v.  State,  47  Ala.  9;  Jordan  v.  State,  82 
Ala.  1;  McLean  v.  State,  16  Ala.  674;  May  v. 
State,  55  Ala.  39;  Moore  v.  State,  12  Ala.  766, 
46  Am.  Dec.  276;  McHugh  v.  State,  31  Ala. 
317;  Pulliam  v.  State,  88  Ala.  3;  Scales  v. 
State,  96  Ala.  69;  Walker  v.  State,  52  Ala.  192; 
Ward  v.  State,  78  Ala.  441;  West  v.  State,  76 
Ala.  98;  Wills  v.  State,  74  Ala.  21;  Young  v. 
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State,  95  Ala.  4;  Blackburn  v.  State,  98  Ala. 
63;  Cole  v.  State,  105  Ala.  76. 

California.  —  People  v.  Abbott,  (Cal.  1884)  4 
Pac.  Rep.  769;  People  v.  Bemmerly,  87  Cal. 
118;  People  v.  Hodgdon,  55  Cal.  72,  36  Am. 
Rep.  30;  People  v.  Samario,  84  Cal.  485;  Peo- 
ple v.  Sanchez,  24  Cal.  17;  People  v.  Taylor, 
59  Cal.  640;  People  v.  Gray,  61  Cal.  164,  44 
Am.  Rep.  549. 

Colorado.  —  Mc  Bride  v.  People,  5  Colo. 
App.  91. 

Delaware.  —  State  v.  Oliver,  2  Houst.  (Del.) 
585;  State  v.  Thawley,  4  Harr.  (Del.)  562. 

Florida.  —  Dixon  v.  State,  13  Fla.  636;  Sav- 
age v.  State,  18  Fla.  958. 

Georgia.  —  Campbell  v.  State,  11  Ga.  375; 
Mitchell  v.  State,  71  Ga.  128;  Whitaker  v. 
State,  79  Ga.  87. 

Illinois.  —  Tracy  v.  People,  97  111.  101;  Bar- 
nett  v.  People,  54  111.  329;  Scott  v.  People,  63 
111.  508;  Simons  v.  People,  150  111.  66;  Starkey 
v.  People,  17  111.  21;  Westbrook  v.  People,  126 
111.  81. 

Indiana.  —  Jones  v.  State,  71  Ind.  73;  Mor- 
gan v.  State,  31  Ind.  204;  Watson  v.  State,  63 
Ind.  548. 

Iowa.  —  State  v.  Baldwin,  79  Iowa  719;  State 
v.  Elliott,  45  Iowa  486;  State  v.  Gillick,  7  Iowa 
309;  State  v.  Jones,  89  Iowa  182;  State  v. 
Leeper,  70  Iowa  748;  State  v.  Nash,  7  Iowa 
377;  State  v.  Perigo,  80  Iowa  41;  State  v. 
Schmidt,  73  Iowa  469;  State  v.  Walton,  92 
Iowa  455. 

Kansas.  —  State  v.  Furney,  41  Kan.  115,  13 
Am.  St.  Rep.  262;  State  v.  Wellington,  43 
Kan.  121,  citing  6  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  107;  State  v.  Reed,  53  Kan.  767; 
State  v.  Medlicott,  9  Kan.  257;  State  v.  Wil- 
son, 24  Kan.  189,  36  Am.  Rep.  257. 

Kentucky.  —  Green  v.  Com.,  (Ky.  1892)  18  S. 
W.  Rep.  515;  Doolin  v.  Com.,  (Ky.  1894)  27  S. 
W.  Rep.  1;  Pace  v.  Com.,  89  Ky.  204;  Peo- 
ples v.  Com.,  87  Ky.  488;  Bates  v.  Com.,  (Ky. 
1892)  19  S.  W.  Rep.  928;  Matherly  v.  Com., 
(Ky.  1892)  19  S.  W.  Rep.  977;  Starr  v.  Com.,  97 
Ky.  193;  Vaughan  v.  Com.,  86  Ky.  431. 

Louisiana.  —  State  v.  Black,  42  La.  Ann. 
861;  State  v.  Keenan,  38  La.  Ann.  660;  State 
v.  Spencer,  30  La.  Ann.  362;  State  v.  Trivas, 
32  La.  Ann.  1088,  36  Am.  Rep.  293. 

Massachusetts.  —  Com.  v.  Dunan,  128  Mass. 
422;  Com.  v.  Cooper,  5  Allen  (Mass.)  497,  81 
Am.  Dec.  762;  Com.  v.  Densmore,  12  Allen 
(Mass.)  537;  Com.  v.  Casey,  11  Cush.  (Mass.) 
421,  59  Am.  Dec.  150. 

Michigan.  —  People   v.  Simpson,  48  Mich. 

474- 

Minnesota.  —  State  v.  Cantieny,  34  Minn.  10. 

Mississippi.  —  McDaniel  v.  State,  8  Smed.  & 
M.  (Miss.)  415,  47  Am.  Dec.  93;  Brown  v. 
State,  32  Miss.  433;  Lambeth  v.  State,  23  Miss. 
354;  Joslin  v.  State,  (Miss.  1898)  23  So.  Rep. 
515- 

Missouri.  —  State  v.  Johnson,  118  Mo.  501, 
40  Am.  St.  Rep.  405;  State  v.  Chambers,  87 
Mo.  406;  State  v.  Crabtree,  ill  Mo.  136;  State 
v.  Draper,  65  Mo.  335,  27  Am.  Rep.  287;  State 
v.  Elkins,  IOI  Mo.  344;   State  v.  Evans,  124 
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Conditions  under  Which  D  YING  DEC  LARA  TIONS. 


Must  Be  Made. 


Hope  of  Recovery  Must  Have  Been  Abandoned.  —  To  render  his  declarations  admis- 
sible the  declarant  must  not  only  believe  that  he  is  about  to  die,  but  must  be 
without  hope  or  expectation  of  recovery.1 


Mo.  397;  State  v.  Kilgore,  70  Mo.  546;  State 
v.  McCanon,  51  Mo.  160;  State  v.  Nelson,  101 
Mo.  464;  State  v.  Simon,  50  Mo.  370. 

Montana. — State  v.  Russell,  13  Mont.  164; 
State  v.  Gay,  18  Mont.  51. 

Nebraska.  —  Basye  v.  State,  45  Neb.  262; 
Binfield  v.  State,  15  Neb.  487;  Collins  v.  State, 
46  Neb.  37;  Fitzgerald  v.  State,  11  Neb.  577; 
Rakes  v.  People,  2  Neb.  157. 

New  Jersey.  —  Peak  v.  State,  50  N.  J.  L.  179; 
Donnelly  v.  State,  26  N.  J.  L.  464. 

New  York.  —  People  v.  Green,  1  Park.  Cr. 
Rep.  (Rensselaer  Oyer  &  T.  Cl.)  11;  People  v. 
Knickerbocker,  1  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  302;  People  v.  Anderson,  2  Wheel. 
Cr.  Cas.  (N.  Y.  Oyer  &  T.  Ct.)  399. 

North  Carolina.  —  State  v.  Moody,  2  Hay w. 
(2  N.  Car.)  31,  2  Am.  Dec.  616;  State  v.  Mills, 
91  N.  Car.  594;  State  v.  Poll,  1  Hawks  (8  N. 
Car.)  442,  9  Am.  Dec.  655. 

Ohio.  —  Robbins  v.  State,  8  Ohio  St.  131; 
State  v.  Kindle,  47  Ohio  St.  365. 

Oregon.  —  State  ».  Fletcher,  24  Oregon  295; 
State  v.  Foot  You,  24  Oregon  61;  State  v.  Gar- 
rand,  5  Oregon  216;  State  v.  Pool,  20  Oregon 
153- 

Pennsylvania.  —  Kehoe  w.  Com.,  85  Pa.  St. 
136;  Kilpatrick  v.  Com.,  31  Pa.  St.  215;  Small 
v.  Com.,  91  Pa.  St.  307;  Com.  v.  Williams,  2 
Ashm.  (Pa.)  73;  Kane  v.  Com.,  109  Pa.  St.  541. 

South  Carolina.  —  State  v.  Bradley,  34  S. 
Car.  136;  State  v.  Ferguson,  2  Hill  L.  (S.  Car.) 
624,  27  Am.  Dec.  412;  State  v.  Nance,  25  S. 
Car.  172;  State  v.  Quick,  15  Rich.  L.  (S.  Car.) 
349;  State  v.  Wyse,  32  S.  Car.  45. 

Tennessee.  —  Brakefield  v.  State,  I  Sneed 
(Tenn.)  218;  Logan  v.  State,  g  Humph.  (Tenn.) 
25;  Lovvry  z.  State,  12  Lea  (Tenn.)  143;  Moore 
v.  State,  96  Tenn.  209;  Nelson  v.  State,  7 
Humph.  (Tenn.)  542;  Smith  v.  State,  9 
Humph.  (Tenn.)  9;  Stewart  v.  State,  2  Lea 
(Tenn.)  600. 

Texas.  —  Burrell  v.  State,  18  Tex.  731; 
Benavides  v.  State,  31  Tex.  579;  Edmondson 
v.  State,  41  Tex.  497;  Fulcher  v.  State,  2S 
Tex.  App.  465 ;  Irby  v.  State,  25  Tex.  App.  203 ; 
Krebs  v.  State,  3  Tex.  App.  348;  Ex  p.  Meyers, 
33  Tex.  Crim.  Rep.  204;  Miller  v.  State,  27 
Tex.  App.  63;  Sims  v.  State,  36  Tex.  Crim. 
Rep.  154;  Brande  v.  State,  (Tex.  Crim.  App. 
1898)  45  S.  W.  Rep.  17. 

Vermont.  —  State  v.  Center,  35  Vt.  378. 

Virginia.  —  Bull  v.  Com.,  14  Gratt.  (Va.) 
620;  Hall  v.  Com.,  89  Va.  171 ;  Jackson  v. 
Com.,  19  Gratt.  (Va.)  667;  Swisher  v.  Com., 
26  Gratt.  (Va.)g64,  21  Am.  Rep.  330;  Vass  v. 
Com.,  3  Leigh  (Va.)  793,  24  Am.  Dec.  695. 

Washington.  —  State  v.  Eddon,  8  Wash. 
297;  State  v.  Gile,  8  Wash.  12. 

Wisconsin.  —  Richards  v.  State,  82  Wis.  179; 
State  v-  Cameron,  2  Chand.  (Wis.)  172. 

1.  Declarant  Must  Have  Abandoned  Hope  — 
England.  —  Reg.  v.  Peel.  2  F.  &  F.  21;  Rex  v. 
Mosley,  r  Moo.  C.  C.  97;  Errington's  Case,  2 
Lew.  C.  C.  142;  Reg.  v.  Jenkins,  L.  R.  I  C.  C. 
192;  Welbourn's  Case,  1  East  P.  C.  359;  Ash- 
ton's  Case,  2  Lew.  C.  C.  148;  Reg.  v.  Thomas, 
1  Cox  C.  C.  52;   Reg.  v.  Taylor,  3  Cox  C.  C. 


84;  Reg.  v.  Hubbard,  14  Cox  C.  C.  565;  Reg. 
v.  Nicolas,  6  Cox  C.  C.  120;  Reg.  v.  Reany, 
7  Cox  C.  C.  209;  Reg.  v.  Bernadotte,  11  Cox 
C.  C.  316;  Rex  v.  Fagent,  7  C.  &  P.  238,  32  E. 
C.  L.  501;  Reg.  v.  Megson,  9  C.  &  P.  418,  38 
E.  C.  L.  172;  Rex  v.  Hayward,  6  C.  &  P.  157, 
25  E.  C.  L.  331;  Rex  v.  Crockett,  4  C.  &  P. 
544,  19  E.  C.  L.  518;  Rex  v.  Woodcock,  1  Leach 
C.  C.  502. 

Alabama.  —  Blackburn  v.  State,  98  Ala.  65; 
Exp.  Nettles,  58  Ala.  268;  McQueen  v.  State, 
103  Ala.  12;  May  v.  State,  55  Ala.  39;  Johnson 
v.  State,  17  Ala.  621;  Justice  v.  State,  99  Ala. 
181;  Walker  v.  State,  52  Ala.  192;  Young  v. 
State,  95  Ala.  4. 

Arkansas.  —  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54. 

California.  —  People  v.  Abbott,  (Cal.  1884)  4 
Pac.  Rep.  769;  People  v.  Ah  Dat,  49  Cal.  652; 
People  v.  Farmer,  77  Cal.  1;  People  v.  Gray, 
61  Cal.  164,  44  Am.  Rep.  549;  People  v.  Hawes, 
98  Cal.  648;  People  v.  Hodgdon,  55  Cal.  72,  36 
Am.  Rep.  30;  People  v.  Lanagan,  81  Cal.  145; 
People  v.  Ramirez,  73  Cal.  403;  People  v. 
Sanchez,  24  Cal.  17. 

Colorado.  —  Graves  v.  People,  18  Colo.  176. 

Florida.  —  Dixon  v.  State,  13  Fla.  640; 
Lester  v.  State,  37  Fla.  382;  Savage  v.  Stare, 
18  Fla.  958. 

Georgia.  —  Mitchell  v.  State,  71  Ga.  128; 
Nesbit  v.  State,  43  Ga.  239;  Thompson  v. 
State,  24  Ga.  297;  Walton  v.  State,  79  Ga. 
446. 

Illinois.  —  Barnett  v.  People,  54  111.  329; 
Digby  v.  People,  113  111.  127,  55  Am.  Rep.  402; 
Scott  v.  People,  63  111.  508;  Simons  v.  People, 
150  111.  66;  Starkey  v.  People,  17  111.  20;  West- 
brook  v.  People,  126  111.  82. 

Indiana.  —  Archibald  v.  State,  122  Ind.  123; 
Jones  v.  State,  71  Ind.  66;  Morgan  v.  State,  31 
Ind.  194;  Watson  v.  State,  63  Ind.  548. 

Iowa. — State  7'.  Baldwin,  79  Iowa  719; 
State  v.  Nash,  7  Iowa  3S0. 

Kansas.  —  State  v.  Reed,  53  Kan.  767. 

Kentucky.  —  Adwell  v.  Com.,  17  B.  Mon. 
(Ky.)  317;  Com.  v.  Matthews,  89  Ky.  292; 
Green  v.  Com.,  (Ky.  1892)  18  S.  W.  Rep.  515; 
Matherly  v.  Com.,  (Ky.  1S92)  19  S.  W.  Rep. 
977;  Mockabee  v.  Com.,  78  Ky.  3S0;  Peoples 
7'.  Com.,  87  Ky.  488:  Pace  v.  Com.,  89  Ky. 
204;  Young  v.  Com.,  6  Bush  (Ky.)  312. 

Massachusetts.  —  Com.  v.  Bishop,  165  Mass. 
148;  Com.-  v.  Brewer,  164  Mass.  577;  Com.  v. 
Roberts,  108  Mass.  302. 

Michigan.  —  People  v.  Weaver,  108  Mich. 
649. 

Minnesota. — State  v.  Cantieny,  34  Minn. 
10. 

Mississippi.  —  Bell  v.  State,  72  Miss.  507; 
Brown  v.  State,  32  Miss.  433;  McDaniel  v. 
State,  8  Smed.  &  M.  (Miss.)  416,  47  Am.  Dec. 
93- 

Missouri.  —  State  v.  Draper,  65  Mo.  335,  27 
Am.  Rep.  287;  State  v.  Elkins,  101  Mo.  344; 
State  v.  Evans,  124  Mo.  397;  State  v.  Kilgore, 
70  Mo.  546;  Slate  v.  McCanon,  51  Mo.  160; 
State  v.  Mathes,  90  Mo.  571;  State  v.  Nelson, 
101  Mo.  464;  State  v.  Nocton,  121  Mo.  537; 
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Conditions  under  Which 


DYING  DECLARATIONS. 


Must  Be  Made. 


Mere  Belief  in  or  Fear  of  Death  Insufficient.  —  The  fact  that  the  declarant  believes 
himself  in  great  danger  and  entertains  a  fear  that  he  must  die  is  not  sufficient 
to  justify  the  admission  of  his  declarations  under  the  rule  admitting  dying 
declarations  in  evidence.1 

Existence  of  Slight  Hope  of  Recovery.- — It  has  sometimes  been  thought  that  a 
declaration  should  not  be  excluded  simply  because  the  declarant  entertained  a 
faint  and  lingering  hope  of  recovery.2  But  according  to  the  clear  preponder- 
ance of  authority,  if  the  deceased  had  the  slightest  hope  of  recovery  when 
the  declarations  were  made  they  are  inadmissible.3 


State  v.  Simon,  50  Mo.  370;  State  v.  Cham- 
bers, 87  Mo.  406. 

Montana.  — State  v.  Gay,  18  Mont.  51. 

Nevada.  — State  v.  Vaughan,  22  Nev.  285. 

New  Jersey.  —  Peak  v.  State,  50  N.  J.  L.  179. 

New  York.  —  People  v.  Chase,  79  Hun  (N. 
Y.)  296,  affirmed  143  N.  Y.  669;  People  v. 
Evans,  40  Hun  (N.  Y.)  492;  People  v.  Green,  1 
Park.  Cr.  Rep.  (Rensselaer  Oyer  &  T.  Ct.)  11; 
People  v.  Wood,  2  Edm.  Sel.  Cas.  (N.  Y.)  74; 
People  v.  Grunzig,  1  Park.  Cr.  Rep.  (N.  Y. 
Oyer  &  T.  Ct.)  299. 

North  Carolina.  —  State  v.  Caldwell,  115  N. 
Car.  794;  State  v.  Moody,  2  Hayw.  (2  N.  Car.) 
31,  2  Am.  Dec.  616;  State  v.  Mills,  91  N.  Car. 
595;  State  v.  Tilghman,  11  Ired.  L.  (33  N. 
Car.)  513. 

Ohio.  —  Robbins  v.  State,  8  Ohio  St.  131. 

Oregon.  —  State  v.  Fletcher,  24  Oregon  295; 
State  v.  Shaffer,  23  Oregon  560. 

Pennsylvania.  —  Brown  v.  Com.,  73  Pa.  St. 
327,  13  Am.  Rep.  740;  Allison  v.  Com.,  99  Pa. 
St.  33;  Com.  v.  Murray,  2  Ashm.  (Pa.)  55. 

South  Carolina.  —  State  v.  Belton,  24  S.  Car. 
185,  58  Am.  Rep.  245;  State  v.  Bradley,  34  S. 
Car.  139;  State  v.  Quick,  15  Rich.  L.  (S.  Car.) 
349;  State  v.  Johnson,  26  S.  Car.  152;  State  v. 
Nance,  25  S.  Car.  171. 

Tennessee.  —  Baxters.  State,  15  Lea  (Tenn.) 
661;  Brakefield  v.  State,  I  Sneed  (Tenn.)  215; 
Smith  v.  State,  9  Humph.  (Tenn.)  21. 

Texas.  —  Bryant  v.  State,  35  Tex.  Crim. 
Rep.  394;  Irby  v.  State,  25  Tex.  App.  203; 
Exp.  Meyers,  33  Tex.  Crim.  Rep.  204;  Polk 
v.  State,  35  Tex.  Crim.  Rep.  495;  Sims  v. 
State,  36  Tex.  Crim.  Rep.  154. 

Vermont.  —  State  v.  Center,  35  Vt.  378. 

Virginia.  —  Hall  v.  Com.,  89  Va.  171;  Hill 
v.  Com.,  2  Gratt.  (Va.)  610;  Jackson  v.  Com., 
19  Gratt.  (Va.)  667;  Swisher  v.  Com.,  26  Gratt. 
(Va.)  963,  21  Am.  Rep.  330. 

Washington.  —  State  <?.  Baldwin,  15  Wash. 
15;  State  v.  Eddon,  8  Wash.  298;  State  v.  Gile, 
8  Wash.  12. 

1.  Insufficient  that  Declarant  Fears  that  He 
Will  Die.  —  Reg.  v.  Osman,  15  Cox  C.  C.  1,  31 
Moak  739;  Starkey  v.  People,  17  111.  17; 
Brakefield  v.  State,  1  Sneed  (Tenn.)  215. 

It  has  been  said  that  a  statement  by  the  de- 
clarant to  the  effect  that  he  thought  himself 
"in  great  danger"  does  not  imply  that  all 
hope  of  recovery  is  lost.  Errington's  Case,  2 
Lew.  C.  C.  142. 

2.  Slight  Hope  of  Recovery  —  Effect  of  Existence 
of.  —  See  People  v.  Anderson,  2  Wheel.  Cr. 
Cas.  (N.  Y.  Oyer  &  T.  Ct.)  398. 

3.  England.  —  Reg.  v.  Jenkins,  L.  R.  1  C.  C. 
187.  See  Rex  v.  Hayward,  6  C.  &  P.  157,  25 
E.  C  L.  331. 

California.  —  People   v.  Hodgdon,  55  Cal. 
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72,  36  Am.  Rep.  30.  See  People  v.  Abbott, 
(Cal.  18S4)  4  Pac.  Rep.  769. 

Indiana.  —  Morgan  v.  State,  31  Ind.  199. 

Kansas.  —  State  v.  Medlicott,  9  Kan.  282. 

Massachusetts.  —  Com.  v.  Roberts,  108  Mass. 
296;  Com.  v.  Bishop,  165  Mass.  148. 

Mississippi.  —  Bell  v.  State,  72  Miss.  507. 

Missouri.  —  State  v.  Simon,  50  Mo.  370. 

New  Jersey.  —  Peak  v.  State,  50  N.  J.  L.  179. 

New  York.  —  People  v.  Evans,  40  Hun  (N. 
Y.)  492. 

Vermont.  —  State  v.  Center,  35  Vt.  378. 

See  also  Pace  v.  Com.,  89  Ky.  204. 

Illustrations.  —  In  Rex  v.  Crockett,  4  C.  &  P. 
544,  19  E.  C.  L.  518,  the  surgeon  testified: 
"  I  had  told  the  deceased  she  would  not 
recover,  and  she  was  perfectly  aware  of  her 
danger.  1  told  her  I  understood  she  had  taken 
something.  She  said  she  had,  and  that  damned 
man  had  poisoned  her.  I  asked  her  what 
man,  and  she  said  Crockett.  She  said  she 
hoped  I  would  do  what  I  could  for  her,  for  the 
sake  of  her  family.  I  told  her  there  was  no 
chance  of  her  recovery."  Bosanquet,  J.,  said: 
"  This  shows  a  degree  of  hope  in  her  mind. 
To  render  a  declaration  of  this  kind  admissi- 
ble, the  deceased  must  have  had  the  impres- 
sion on  her  mind  of  an  almost  immediate 
dissolution." 

In  the  case  of  Rex  Spilsbury,  7  C.  &  P. 
187,  32  E.  C.  L.  487,  it  was  proposed  to  give 
in  evidence  the  dying  declaration  of  a  deceased 
person,  and  it  was  proved  that,  about  the  time 
of  making  the  declaration,  the  deceased  was 
asked  if  he  thought  he  should  recover  and 
how  he  was;  to  which  he  answered  that  he 
thoufrht  he  should  not  recover,  as  he  was  so 
very  ill.  He  had  previously  been  insensible, 
but  remained  sensible  for  an  hour,  and  died 
the  next  day.  The  evidence  was  rejected  by 
Coleridge,  J.,  on  the  ground  that  he  did  not 
feel  fully  convinced  that  the  deceased  had  no 
hope  of  recovery. 

In  Reg.  v.  Megson,  9  C.  &  P.  418,  38  E.  C. 
L.  172,  in  a  case  of  murder,  it  appeared  that, 
two  days  before  the  death  of  the  deceased,  the 
surgeon  told  her  that  she  was  in  a  very  pre- 
carious state;  and  that  on  the  day  before  her 
death,  when  she  had  become  much  worse,  she 
said  to  the  surgeon,  that  she  found  herself 
growing  worse,  and  that  she  had  been  in 
hopes  she  would  have  got  better,  but  as  she 
was  getting  worse  she  thought  it  her  duty  to 
mention  what  had  taken  place.  Immediately 
after  this  she  made  a  statement.  Rolfe,  B.,  said: 
"  I  think  that  't  does  not  sufficiently  appear 
that  the  decease  was  without  hope  of  recov- 
ery. I  think  tha  I  ought  not  to  receive  the 
evidence." 

It  was  held  in  People  v.  Hodgdon,  55  Cal. 
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Conditions  under  Which  DYING  DEC  LARA  TTONS. 


Must  Be  Made 


Declarant's  Expectation  Must  Be  of  Immediate  Death.  —  The  person  making  the 
declaration  must  entertain  a  settled  and  hopeless  expectation  of  immediate, 
or,  in  other  words,  of  impending  death.1 

Belief  of  Declarant  that  He  Will  Ultimately  Die.  —  A  mere  belief  of  the  declarant  that 

lie  will  not  recover  from  his  injuries,  but  that  he  will  ultimately  die  from  them, 
is  not  sufficient  to  admit  his  declarations  in  evidence.2 

Subsequent  Hope  of  Recovery.  —  If  dying  declarations  were  made  at  a  time  when 


72,  36  Am.  Rep.  30,  that  certain  dying  decla- 
rations were  inadmissible  because,  while  the 
declarant,  at  the  time  of  making  the  declara- 
tions, expressed  herself  as  believing  that  she 
would  die,  yet  she  also  expressed  the  thought 
that  she  might  recover;  and,  therefore,  she 
had  not  abandoned  the  hope  of  recovery. 

Where  a  declarant  used  the  expression  "  if 
I  die,"  it  was  held  that  his  declaration  was  not 
admissible.  State  v.  Simon,  50  Mo.  370.  But 
compare  Allison  v.  Com.,  99  Pa.  St.  33. 

In  People  v.  Evans,  40  Hun  (N.  Y.)  492,  the 
declarant,  upon  being  asked  if  he  had  "  any 
hope  of  recovery,"  answered,  "  It  is  hard 
for  me  to  say;  "  it  was  held  that  his  declara- 
tion was  inadmissible,  for  the  reason  that  it 
was  not  clearly  shown  that  he  was  without 
hope  of  recovery. 

The  only  evidence  of  the  declarant's  state  of 
mind  was  an  exclamation,  made  at  the  conclu- 
sion of  the  declaration,  to  the  following  effect: 
"  Oh,  God!  I  am  going  fast.  I  am  too  far 
gone  to  say  any  more."  It  was  held  that  the 
declaration  was  inadmissible.  Reg.  v,  Nico- 
las, 6  Cox  C.  C.  120. 

Requesting  Services  of  Physician.  —  It  has 
been  said  that  the  fact  that  the  deceased  asked 
to  have  a  physician  sent  for  indicates  clearly 
that  he  entertained  a  hope  of  living,  although 
he  stated  at  the  time  that  he  was  going  to  die. 
Matherly  v.  Com.,  (Ky.  1892)  19  S.  W.  Rep. 
977- 

On  the  other  hand,  it  has  been  said  that 
great  anxiety  fo.r  a  physician  is  not  decisive 
either  way.    Reg.  v.  Thomas,  1  Cox  C.  C.  52. 

Very  often  a  desire  to  be  freed  from  intense 
pain  will  prompt  the  sending  for  medical  aid, 
although  all  hope  of  life  has  been  abandoned. 
McQueen  v.  State,  103  Ala.  12;  State  v.  Evans, 
124  Mo.  397;  Hill  v.  Com.,  2  Gratt.  (Va.)  610. 

Inquiry  by  Declarant  as  to  Prospects  of  Recov- 
ery. —  Where  the  declarant  expressed  an  opin- 
ion that  she  should  not  recover,  and  at  a 
subsequent  part  of  the  same  day  asked  a  per- 
son  whether  he  thought  she  would  "  rise 
again,"  it  was  held  that  this  showed  such  a 
hope  of  recovery  as  rendered  her  declaration 
inadmissible.  Rex  v.  Fagent,  7  C.  &  P.  238, 
32  E.  C.  L.  501. 

Where  the  deceased  asked  a  medical  attend- 
ant if  he  could  help  her,  and  he  replied  that  he 
thought  he  could,  the  court  construed  the  in- 
quiry, in  connection  with  evidence  of  great 
pain  and  other  strong  evidence  tending  to 
show  loss  of  hope,  as  a  mere  request  for  pre's- 
ent  ease  and  relief  from  pain.  Johnson  v. 
State,  17  Ala.  618. 

Effect  of  Expression  of  Hope  by  Physician  in 
Declarant's  Presence.  —  The  fact  that  the  physi- 
cian who  was  in  attendance  on  the  deceased 
entertained  hopes  of  his  recovery  and  offered 
him  encouragement,  does  not  necessarily 
show  that  the  declarant  had  hopes  of  recovery; 
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he  may,  notwithstanding,  have  been  without 
hope.  Rex  v.  Mosley,  1  Moo.  C.  C.  07;  Reg.  v. 
Reany,  7  Cox  C.  C.  209;  Reg.  v.  Peel,  2  F.  &  F. 
21 ;  People  v.  Abbott,  (Cal.  1884)4  Pac.  Rep.  769; 
Nesbit  v.  State,  43  Ga.  239;  McDaniel  v.  State, 
8  Smed.  &  M.  (Miss.)  416,  47  Am.  Dec.  93; 
State  v.  Gay,  18  Mont.  51;  State  v.  Caldwell, 
115  N.  Car.  794. 

Although  the  physician  informed  the  de- 
ceased that  he  had  one  chance  in  a  hundred 
for  recovery  his  declaration  was  admitted. 
Walton  v .  State,  79  Ga.  446. 

But  in  Rex  v.  Van  Butchell,  3  C.  &  P.  629, 
14  E.  C.  L.  493,  the  deceased  declared  to  his 
surgeon  that  he  had  such  an  injury  in  the 
bowels  (having  been  operated  on  by  a  quack) 
that  he  would  never  recover.  The  surgeon 
endeavored  to  encourage  him,  really  thinking 
him  not  in  danger  of  dying,  but  he  persisted 
in  saying  he  felt  satisfied  he  should  never 
recover.  Hullock,  B.,  rejected  the  proposed 
declaration  as  evidence. 

1.  Declarant  Must  Expect  Immediate  Death. — 
Reg.  v.  Forrester,  4  F.  &  F.  857;  Rex  v.  Van 
Butchell,  3  C.  &  P.  629,  14  E.  C.  L.  493;  North 
v.  People,  139  111.  82;  Edmondson  v.  State,  41 
Tex.  496. 

It  has  been  said  that  if  the  declarant  thinks 
he  will  die  to-morrow  it  will  not  do.  Reg.  v. 
Osman,  15  Cox  C.  C.  1,  31  Moak  739. 

But  in  certain  Arkansas  cases  it  has  been 
said  that  it  is  not  essential  that  the  declarant 
should  apprehend  immediate  dissolution;  it  is 
sufficient  if  he  apprehends  death  to  be  impend- 
ing and  certain.  Dunn  v.  State,  2  Ark.  229, 
35  Am.  Dec.  54;  Evans  -v.  State,  58  Ark.  54. 

And  in  State  v.  Sullivan,  20  R.  I.  pt.  I., 
117,  it  was  said  that  "  it  was  not  necessary 
that  the  deceased  should  have  apprehended 
immediate  death  in  order  to  render  his  decla- 
rations admissible ;  but  only  that  he  had  no 
expectation  of  surviving  the  injury  inflicted 
by  the  defendant." 

In  U.  S.  v.  Schneider,  21  D.  C.  381,  Mr.  Jus- 
tice Cox,  in  delivering  the  opinion  of  the  court, 
said:  "Exactly  how  immediate  must  be  the 
expectation  of  death,  the  authorities  do  not 
seem  agreed  or  clear.  Some  would  seem  to 
confine  the  rule  of  admissibility  to  those  made 
at  the  very  point  of  death.  The  weight  of 
authority,  however,  does  not  seem  to  require 
so  strict  a  rule,  but  to  justify  the  admissions  if 
the  declarant  does  not  expect  to  survive  the 
injury  from  which  he  actually  dies,  and  the 
injury  is  such  that  it  must  be  expected  to 
result  speedily  in  death." 

2.  Declarant's  Belief  in  Ultimate  Death  Insuffi- 
cient.—  Reg.  v.  Forrester,  4  F.  &  F.  857;  Rex 
-j.  Van  Butchell,  3  C.  &  P.  62Q,  14  E.  C.  L. 
493;  North  v.  People,  139  111.  82;  Vaughan  v. 
Com.,  86  Ky.  431;  Starr  v.  Com.,  97  Ky.  193; 
Smith  v.  State,  9  Humph.  (Tenn.)  9;  Edmond- 
son v.  State,  41  Tex.  496. 
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Form  of  and  Manner  D  YING  DECLARA  TIONS.  of  Giving  Declarations. 


the  deceased  was  conscious  of  impending  death  and  had  no  hopes  of  recovery, 
a  hope  subsequently  entertained  will  not  affect  their  admissibility.1  The  sub- 
sequent expression  of  hope  may,  however,  have  a  tendency  to  show  that  the 
same  hope  existed  while  the  previous  declarations  were  being  made.3 

Declarations  Made  Before  but  Reaffirmed  After  Loss  of  Hope.  —  It  has  been  held  that 
statements  made  by  the  deceased  while  he  yet  entertained  hopes  of  recovery 
are  admissible  if  they  were  affirmed  by  him  after  he  lost  all  hope.3 

4.  Materiality  of  Time  of  Declarant's  Death.  —  The  rule  as  to  the  admissi- 
bility of  the  dying  declarations  does  not  require  that  they  should  have  been 
made  while  the  sufferer  was  literally  breathing  his  last.  If  the  declarations  were 
made  under  a  sense  of  impending  dissolution,  it  does  not  matter  that  death 
failed  to  ensue  until  a  considerable  time  after  the  declarations  were  made.4 
The  length  of  time  elapsing  between  the  making  of  the  declarations  and  the 
declarant's  death  is,  however,  one  of  the  elements  to  be  considered  in  deter- 
mining whether  the  declarations  were  made  under  a  sense  of  impending  death.5 

VIII.  Form  of  and  Manner  of  Giving  Declarations.  —  The  form  of  the 
declarations  is  immaterial.6 


1.  Revival  of  Hope  After  Making  Declarations. 

—  Reg.  v.  Hubbard,  14  Cox  C.  C.  565;  State 
v.  Nash,  7  Iowa  381;  State  v.  Reed,  53  Kan. 
773,  citing  6  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  117;  State  v.  Kilgore,  70  Mo.  546; 
State  v.  Mills,  91  N.  Car.  595;  State  v.  Tilgh- 
man,  11  Ired.  L.  (33  N.  Car.)  513;  State  v. 
Shaffer,  23  Oregon  560;  Swisher  v.  Com.,  26 
Gratt.  (Va.)  963,  21  Am.  Rep.  330. 

2.  Irby  v.  State,  25  Tex.  App.  203;  Ex  p. 
Meyers,  33  Tex.  Crim.  Rep.  204;  Hall  v. 
Com.,  89  Va.  171 ;  Jackson  v.  Com.,  19  Gratt. 
(Va.)  667. 

3.  Affirmation  After  Loss  of  Hope  of  Prior 
Declarations. —  Rex  v.  Hay  ward,  6  C.  &  P.  160, 
25  E.  C.  L.  332;  Reg.  z>.«Steele,  12  Cox  C.  C. 
168;  Johnson  v.  State,  102  Ala.  1,  citing  6  Am. 
And  Eng.  Encyc.  of  Law  (1st  ed.)  116;  People 
v.  Crews,  102  Cal.  174;  Mockabee  v.  Com.,  78 
Ky.  380;  Young  v.  Com.,  6  Bush  (Ky.)  312; 
Brown  v.  State,  32  Miss.  433;  State  v.  Evans, 
124  Mo.  397;  State  v.  Ferguson,  2  Hill  L.  (S. 
Car.)  624,  27  Am.  Dec.  412;  Bryant  v.  State, 
35  Tex.  Crim.  Rep.  394;  Polk  v.  State,  35 
Tex.  Crim.  Rep.  495;  Snell  v.  State,  29  Tex. 
App.  236,  25  Am.  St.  Rep.  723;  Bull  v.  Com., 
14  Gratt.  (Va.)  624. 

4.  Death  Need  Not  Result  Immediately  — 
United  States.  —  U.  S.  v.  Schneider,  21  D.  C. 
381;  Mattox  v.  U.  S.,  146  U.  S.  140. 

Alabama.  —  Reynolds  v.  State,  68  Ala.  502; 
Young  v.  State,  95  Ala.  4;  Pulliam  v.  State,  88 
Ala.  1. 

Arizona.  —  Wagoner  v.  Territory,  (Arizona 

1897)  51  Pac.  Rep.  145. 
Iowa.  — State  v.  Nash,  7  Iowa  381;  State  v. 

Schmidt,  73  Iowa  469. 

Kansas.  —  State  v.  Reed,  53  Kan.  767,  citing 
6  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  117. 

Louisiana. — State  v.  Daniel,  31  La.  Ann. 
92. 

Michigan.  —  People  v.  Simpson,  48  Mich. 
474- 

Mississippi.  —  Lipscomb    v.    State,  (Miss. 

1898)  23  So.  Rep.  210;  Bell  v.  State,  72  Miss. 
507.  _ 

Missouri. — State  v.  Nocton,  121  Mo.  538, 
citing  6  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
108. 

Nebraska.  —  Rakes  v.  People,  2  Neb.  157. 
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New  York.  —  People  v.  Wood,  2  Edm.  Sel. 
Cas.  (N.  Y.)  71. 

Tennessee.  —  Lowry  v.  State,  12  Lea  (Tenn.) 
145;  Baxter  v.  State,  15  Lea  (Tenn.)  661. 

Virginia.  —  Hall  v.  Com.,  89  Va.  171. 

Illustrations.  —  Thus,  dying  declarations  have 
been  admitted  where  the  declarant  lived 
three  days  (People  v.  Chase,  79  Hun  (N.  Y.) 
296);  four  days  (Com.  v.  Haney,  127  Mass. 
455);  nve  days  (Evans  v.  State,  58  Ark.  47; 
State  v.  Daniel,  31  La.  Ann.  91;  Moore  v. 
State,  96  Tenn.  2og);  six  days  (Collier  v.  State, 
20  Ark.  44;  People  v.  Weaver,  108  Mich.  649; 
State  v.  Center,  35  Vt.  378);  seven  days  (Reg. 
v.  Reany,  7  Cox  C.  C.  209;  Burrell  v.  State,  18 
Tex.  721);  ten  days  (Swisher  v.  Com.,  26  Gratt. 
(Va.)  970,  21  Am.  Rep.  330);  eleven  days  (Rex 
v.  Mosley,  1  Moo.  C.  C.  97;  Pulliam  v.  State, 
88  Ala.  1;  Battle  v.  State,  92  Ga.  465;  Jones 
v.  State,  71  Ind.  74;  McDaniel  v.  State,  8 
Smed.  &  M.  (Miss.)  416,  47  Am.  Dec.  93); 
seventeen  days  (Com.  v.  Cooper,  5  Allen 
(Mass.)  495,  81  Am.  Dec.  762;  Com.  v.  Rob- 
erts, 108  Mass.  296;  Lowry  v.  State,  12  Lea 
(Tenn.)  145);  nineteen  days  (Shell  v.  State,  88 
Ala.  14);  several  weeks  (Reg.  v.  Quaker,  6 
Cox  C.  C.  357);  three  weeks  (Reg.  v.  Bernadotte, 
11  Cox  C.  C.  316;  Radford  v.  State,  33  Tex. 
Crim.  Rep.  520);  twenty-five  days  (State  v. 
Oliver,  2  Houst.  (Del.)  585);  fifty-two  days 
(Oliver  v.  State,  17  Ala.  587);  a  month  and  a 
half  (Fulcher  v.  State,  28  Tex.  App.  465);  six 
or  seven  weeks  (State  v.  Moody,  2  Hayw.  (2 
N.  Car.)  31,  2  Am.  Dec.  616);  two  months 
(Boulden  v.  State,  102  Ala.  78);  and  five  months 
(State  v.  Craine,  120  N.  Car.  601). 

5.  White  v.  State,  111  Ala.  92;  Wagoner  v. 
Territory,  (Arizona  1897)  51  Pac.  Rep.  145. 
See  Mattox  v.  U.  S.,  146  U.  S.  140;  State  v. 
Schmidt,  73  Iowa  469. 

6.  Declaration  in  Form  of  Message  to  Declarant's 
Wife.  —  It  is  immaterial  that  the  declaration  is 
in  the  form  of  a  message  to  the  declarant's 
wife.    Daughdrill  v.  State,  113  Ala.  7. 

Declarations  in  Form  of  Depositions.  ■ —  A  depo- 
sition, though  not  admissible  as  such,  may  be 
admitted  as  a  dying  declaration  if  the  neces- 
sary conditions  are  fulfilled.  People  v. 
Knapp,  1  Edm.  Sel.  Cas.  (N.  Y.)  177.  See 
Woodcock's  Case,  1  East  P.  C.  356. 
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Restrictions  on  Admissibility  DYING  DECLARATIONS. 


of  Dying  Declarations. 


Writing  Unnecessary.  —  They  may  be  either  oral  or  in  writing. 1 

Communication  by  Signs.  —  It  is  not  even  necessary  that  a  declaration  should  be 
expressed  in  words;  it  may  be  communicated  by  signs.* 

Manner  of  Taking  Declaration  Down  in  Writing.  —  It  will  be  sufficient  if  the  declara- 
tion is  taken  down  in  writing  by  a  bystander  and  the  writing  then  read  over 
to  the  deceased,  who  assents  to  its  terms  and  affixes  his  signature.3  If  it  is  a, 
carefully  drawn  and  fair  statement  of  the  declarant's  statements,  it  is  imma- 
terial that  the  exact  language  of  the  deceased  is  not  used,4  or  that  there  may 
have  been  some  omissions.5 

Declarations  Brought  Out  by  Questions.  —  Dying  declarations  are  not  rendered 
inadmissible  by  reason  of  the  fact  that  they  were  brought  out  by  means  of 
leading  questions.6 

Oath  immaterial.  —  It  is  not  necessary  that  the  declarant  should  be  sworn  if 
there  is  an  opportunity.7  And,  of  course,  a  declaration  is  not  inadmissible 
because  it  was  made  under  oath.8 

IX.  Restrictions  on  Admissibility  of  Dying  Declarations  —  1.  Admissible 
Only  in  Homicide  Cases  —  a.  General  Rule.  —  Although  there  are  a  few  early 
cases  which  seem  not  to  recognize  the  restriction,9  it  is  now  well  settled  that 


1.  Oral  —  Declarations  May  Be.  —  State  v.  Dan- 
iel, 31  La.  Ann.  91;  State  v.  Somnier,  33  La. 
Ann.  239. 

2.  Signs  —  Declaration    Communicated    by.  — 

Mockabee  v.  Com.,  78  Ky.  382. 

In  the  case  of  Com.  v.  Casey,  11  Cush. 
(Mass.)  417,  59  Am.  Dec.  150,  it  was  said:  "  If 
the  injured  party  had  but  the  action  of  a  single 
finger,  and  with  that  finger  pointed  to  the 
words  '  yes  '  and  '  no  '  in  answer  to  questions, 
in  such  a  manner  as  to  render  it  probable  that 
she  understood,  and  was  at  the  same  time  con- 
scious that  she  could  not  recover,  then  it  is 
admissible  evidence." 

3.  Reduction  of  Declaration  to  Writing. — Rex  v. 
Woodcock,  1  Leach  C.  C.  500;  People  v.  Bem- 
merly,  87  Cal.  117;  Jones  v.  State,  71  Ind.  66; 
State  v.  Parham,  48  La.  Ann.  1309;  State  v. 
Cantieny,  34  Minn.  1;  Snell  v.  State,  29  Tex. 
App.  236,  25  Am.  St.  Rep.  723;  State  v.  Mar- 
tin, 30  Wis.  216,  11  Am.  Rep.  567.  Compare 
McHugh  v.  State,  31  Ala.  317. 

At  the  trial  of  an  indictment  for  murder, 
certain  declarations  of  the  deceased,  which 
were  reduced  to  writing  by  a  trial  justice  and 
signed  and  sworn  to  by  the  deceased  about 
one  hour  after  the  fatal  wound  was  given,  and 
which  he,  the  next  day,  within  about  an  hour  of 
death,  when  he  was  conscious  of  his  hopeless 
condition,  in  speaking  to  his  physician,  said 
that  he  intended  to  be  considered  as  his 
dying  declarations,  were  properly  received  in 
evidence.    State  v.  McEvoy,  9  S.  Car.  208. 

Declarations  in  Foreign  Languages.  —  It  has 
been  held  that  declarations  are  admissible  when 
they  were  made  by  the  declarant  in  a  foreign 
language  and  translated  to  the  person  who 
wrote  them  down.  Com.  v.  Mika,  171  Pa.  St. 
273- 

Declarations  delivered  in  a  foreign  language 
may  be  testified  to  in  that  language  and  trans- 
lated into  English  by  a  sworn  interpreter. 
State  v.  Foot  You,  24  Oregon  61. 

Notice  to  Defendant  Unnecessary.  —  It  is  not 
necessary  that  the  defendant  should  have  no- 
tice of  the  taking  of  the  declaration.  People 
v.  Beverly,  108  Mich.  509. 

4.  People  v.  Bemmerly,  87  Cal.  117. 


5.  State  v.  Murdy,  81  Iowa  612;  Com.  v. 
Mika,  171  Pa.  St.  273. 

6.  Questions  May  Be  Asked  Declarant,  —  Reg. 

v.  Smith,  Leigh  &  C.  607;  Rex  v.  Fagent,  7  C.  & 
P.  238,  32  E.  C.  L.  501;  Anderson  v.  State,  79 
Ala.  5;  Ingram  v.  State,  67  Ala.  67;  McLean 
v.  State,  16  Ala.  675.  See  McHugh  v.  State, 
31  Ala.  317;  People  v.  Sanchez,  24  Cal.  17; 
State  v.  Ash  worth,  50  La.  Ann.  94;  State  v. 
Trivas,  32  La.  Ann.  1088,  36  Am.  Rep.  293; 
Com.  v.  Haney,  127  Mass.  455;  People  v.  Cal- 
laghan,  4  Utah  49;  Vass  v.  Com.,  3  Leigh 
(Va.)  786,  24  Am.  Dec.  695.  See  People  z: 
Knapp,  26  Mich.  113-, 

The  fact  that  the  state's  attorney  was  pres- 
ent when  the  declarations  were  made,  and 
that  they  consisted  largely  of  answers  made  to 
his  questions,  does  not  render  them  inadmissi- 
ble, although  it  may  affect  their  value  as  evi- 
dence.   North  v.  People,  139  111.  81. 

Questions  Which  Are  Not  Leading.  —  It  can  be 
no  objection  to  the  admissibility  of  a  dying 
declaration  that  it  was  elicited  by  questions 
which  were  not  of  a  character  to  elicit  any 
particular  answer,  but  merely  directed  the  de- 
clarant's mind  to  the  subject  upon  which  the 
declaration  was  made.  Taylor  v.  State,  (Tex. 
Crim.  App.  1898)  43  S.  W.  Rep.  1019;  Brande 
v.  State,  (Tex.  Crim.  App.  1898)  45  S.  W.  Rep. 
17. 

7.  Reg.  v.  Bernadotte,  11  Cox  C.  C.  316. 

8.  State  v.  Talbert,  41  S.  Car.  526,  citing  6 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  130. 

9.  Early  Civil  Cases  in  Which  Dying  Declara- 
tions Were  Admitted.  —  In  an  early  North  Caro- 
lina case,  an  action  by  a  father  for  the  seduc- 
tion of  his  daughter,  the  dying  declarations  of 
the  daughter  were  admitted  for  the  reason 
"  that  the  fact  disclosed  in  her  declaration 
could  only  be  proved  by  herself;  she  was  the 
injured  party  through  whem  the  cause  of  ac- 
tion has  arisen  to  the  father."  M'Farland  v. 
Shaw,  2  Law  Repos.  (4N.  Car.)  102.  But  this 
case  was  overruled  in  Barfield  v.  Britt,  2 
Jones  L.  (47  N.  Car.)  44,  62  Am.  Dec.  190. 

In  Jackson  v.  Vredenbergh,  I  Johns.  (N.  Y.) 
159,  evidence  of  the  declarations  made  in  arti- 
culo  mortis,  by  one  who  had  given  a  deed  with 
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dying  declarations  are  admissible  only  in  cases  of  homicide.1 

b.  Application  of  the  Rule  —  (i)  ///  Criminal  Prosecutions  —  (a)  in  Gen- 
eral. —  In  accordance  with  this  rule  dying  declarations  have  frequently  been 


warranty,  was  held  to  be  admissible  in  an  ac- 
tion of  ejectment  to  show  in  what  character  or 
with  what  intent  such  person  entered  and  held 
possession  of  the  land. 

A  number  of  early  English  cases  are  some- 
times cited  as  authority  for  the  admission  of 
dying  declarations  in  civil  cases.  One  of  the 
earliest  of  these  cases  is  that  of  Wright  v. 
Littler,  3  Burr.  1244,  1  Wm.  Bl.  349.  But  the 
circumstances  of  this  case  were  special  and 
peculiar,  and  the  admission  of  the  declaration 
of  Medlicott  was  not  supported  under  this 
rule.  Lord  Mansfield,  in  pronouncing  the 
opinion  of  the  court,  said  that  the  testimony 
came  out  on  the  cross-examination  of  the  de- 
fendant's counsel,  and  no  objection  made  to 
it,  and,  after  mentioning  the  special  circum- 
stances of  the  case,  he  says  that  no  general  rule 
can  be  drawn  from  it,  thereby  expressly 
excluding  the  idea  that  the  evidence  was 
admitted  merely  as  a  dying  declaration  of 
Medlicott. 

The  case  of  Aveson  v.  Kinnaird,  6  East  188, 
has  also  been  cited  as  a  civil  case  in  which 
dying  declarations  were  admitted.  This  was 
an  action  on  a  policy  of  insurance  on  the  life 
of  the  plaintiff's  wife,  warranted  in  good  health 
when  the  policy  was  effected,  and  the  dying 
declarations  of  the  wife  as  to  her  state  of 
health  at  the  time  were  admitted,  but  not  as 
declarations  made  in  extremis  by  a  person  who 
might  have  been  a  witness  if  living,  for  she 
could  not  under  any  circumstances  have  been 
a  witness  if  living.  The  plaintiff  had  produced 
a  surgeon  as  a  witness  to  show  from  his 
examination  of  her,  and  from  what  she  told  him, 
that  she  was  in  a  good  state  of  health;  and  her 
account  to  another  person  of  her  health  at  the 
same  time.  Lord  Ellenborough  said,  was  but  a 
sort  of  cross-examination  of  the  same  witness; 
that  the  inquiry  was  upon  the  state  of  her  own 
health,  which  was  a  fact  of  which  her  own  dec- 
laration was  evidence;  that  these  declarations 
are  always  received  upon  such  inquiries  and 
must  be  resorted  to  from  the  very  nature  of 
the  thing. 

Of  these  two  cases  it  is  said,  in  Wooten  v. 
Wilkins,  39  Ga.  223,  99  Am.  Dec.  456,  that  one 
stands  upon  the  ground  of  res  gestcc,  and  the 
other  upon  the  ground  of  "  the  declarations  of 
a  person  since  deceased  against  his  interest," 
and  are  admissible  as  such.  And  for  a  critical 
review  of  these  cases  see  Stobart  v.  Dryden, 
1  M.  &  W.  615,  and  Wilson  v.  Boerem,  15 
Johns.  (N.  Y.)  286.  See  also  Runyan  v.  Price, 
15  Ohio  St.  1,  86  Am.  Dec.  459. 

Early  Abduction  Case. —  In  a  note  to  Rex 
v.  Reason,  6  How.  St.  Tr.  201,  there  is  a 
reference  to  a  case,  where  dying  declara- 
tions were  received  in  a  prosecution  for 
abducting  and  forcibly  marrying  Jean  Key. 
"After  being  recovered  out  of  the  panel's 
hands  and  placed  with  a  relation  of  her  own, 
that  unfortunate  young  woman  had,  on  the 
20th  of  May,  of  her  own  accord,  gone  into  the 
presence  of  two  of  the  judges,  and  had  pri- 
vately related  to  them  the  story  of  her  suffer- 
ings, which  was  duly  taken  down  in  writing, 
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and  she  had  afterwards,  in  presence  of  the 
court,  confirmed  and  publicly  adhered  to  this 
declaration.  But  at  this  time  she  was  in 
an  infirm  and  languishing  condition  in  conse- 
quence of  the  grievous  outrages  which  she  had 
suffered,  and  she  died  before  the  libel  was 
raised  against  the  author  of  her  distress.  To 
supply,  therefore,  as  far  as  might  be,  this  ma- 
terial defect,  the  prosecutor  libeled  on  these 
declarations  of  hers  as  meaning  to  produce 
them  bv  way  of  evidence  at  the  trial.  Accord- 
ingly, after  hearing  counsel,  the  court  allowed 
them  to  be  used  as  circumstances  of  presump- 
tion against  the  panel,  and  they  were  again 
produced  August  6th  and  December  27th,  1753, 
in  the  trial  of  Robert  Macgregor,  the  associate 
of  James  in  this  atrocious  enterprise." 

1.  Admissible  Only  in  Homicide  Cases  —  Eng- 
land.  —  Rex  v.  Mead,  2  B.  &  C.  605,  9  E.  C.  L. 
196;  Reg.  v.  Hind,  (Bell  C.  C.  253)  8  Cox  C.  C. 
300;  Rex  v.  Hutchinson,  cited  in  note  to  Rex 
v.  Mead,  2  B.  &  C.  605,  9  E.  C.  L.  198;  Rex  v. 
Lloyd,  4  C.  &  P.  233,  19  E.  C.  L.  360;  Stobart 
v.  Dryden,  1  M.  &  W.  615. 

United  States.  —  Mattox  v.  U.  S.,  146  U.  S. 
151. 

Alabama.  —  Blackburn  v.  State,  98  Ala.  65; 
Johnson  v.  State,  47  Ala.  9;  Johnson  v.  State, 
50  Ala.  456;  McLean  v.  State,  16  Ala.  672; 
Pulliam  v.  State,  88  Ala.  1;  Reynolds  v.  State, 
6S  Ala.  502;  Walker  v.  State,  52  Ala.  192. 

California.  —  People  v.  Hall,  94  Cal.  596; 
People  v.  Taylor,  59  Cal.  640. 

Colorado.  —  McBride  v.  People,  5  Colo.  App. 
91;  Mora  v.  People,  19  Colo.  255. 

Connecticut.  —  Daily  v.  New  York,  etc.,  R. 
Co.,  32  Conn.  358. 

Florida.  —  Dixon  v.  State,  13  Fla.  639. 

Georgia.  —  Mitchell  v.  State,  71  Ga.  128; 
Wooten  v.  Wilkins,  39  Ga.  223,  99  Am.  Dec. 
45°-' 

Illinois.  —  Marshall  v.  Chicago,  etc.,  R.  Co., 
48  111.  479,  95  Am.  Dec.  561;  North  v.  People, 
139  111.  82;  Scott  v.  People,  63  111.  508;  Simons 
v.  People,  150  111.  66;  Starkey  v.  People,  17 
111.  20. 

Indiana.  —  Binns  v.  State,  46  Ind.  314;  Dul- 
ing  v.  Johnson,  32  Ind.  155;  Montgomery  v. 
State,  80  Ind.  338,  41  Am.  Rep.  815. 

Iowa.  —  Middleton  v.  Middleton,  31  Iowa 
151;  State  v.  Baldwin,  79  Iowa  715;  State  v. 
Leeper,  70  Iowa  748;  State  v.  Westfall,  49  Iowa 
328. 

Kansas.  —  State  v.  Bohan,  15  Kan.  407; 
State  v.  Furney,  41  Kan.  115,  13  Am.  St.  Rep. 
262;  State  v.  Medlicott,  9  Kan.  257. 

Kentucky.  —  Leiber  v.  Com.,  9  Bush  (Ky.) 
11;  Mitchell  v.  Com.,  (Ky.  1890)  14  S.  W.  Rep. 
489,  12  Ky.  L.  Rep.  458;  Peoples  v.  Com.,  87 
Ky.  488;  Starr  v.  Com.,  97  Ky.  193;  Walston 
v.  Com.,  16  B.  Mon.  (Ky.)  34. 

louisiana. — State  v.  Wilson,  23  La.  Ann. 
559- 

Massachusetts. — Com.  Homer,  153  Mass. 
343;  Com.  v.  Thompson,  159  Mass.  56;  Thayer 
v.  Lombard,  165  Mass,  174. 

Minnesota.  —  State  v.  Pearce,  56  Minn. 
226. 
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rejected  in  criminal  cases  other  than  prosecutions  for  homicide.1 

(b)  Abortion  Cases  —  General  Rule.  —  Since  dying  declarations  are  admissible  only 
in  homicide  cases,  it  follows,  as  a  general  rule,  that  dying  declarations  are 
admissible  in  prosecutions  for  abortion  when,  and  only  when,  the  death  of  the 
woman  is  an  ingredient  of  the  offense,  so  as  to  be  involved  in  the  charge.2 

At  Common  Law.  —  Since  the  death  of  the  woman  is  not  an  ingredient  of  the 
offense  at  common  law,  her  dying  declarations  are  not  admissible  in  a  prosecu- 
tion for  the  common-law  offense.3 

Under  the  statutory  Law.  —  Nor  are  they  admissible  where  the  statutes  which 
define  and  prescribe  a  punishment  for  abortion  do  not  make  the  death  of  the 
woman  one  of  the  constituent  elements  of  the  offense.4  Where,  however, 
the  statutes  provide  for  the  punishment  of  abortions  resulting  in  death,  the 
woman's  dying  declarations  have  been  admitted  on  the  theory  that  the  death 
is  an  essential  ingredient  of  the  offense,  and  the  subject  of  the  charge.5 

Dying  Declarations  of  Woman  Made  Admissible  by  Statute.  —  In  some  jurisdictions  the 
dying  declarations  of  the  woman  have  by  the  express  terms  of  the  statutes 
been  made  admissible  in  prosecutions  for  abortion.6 

Prosecutions  for  Homicide  Caused  by  Abortion.  —  A  prosecution  for  homicide  com- 
mitted by  performing  an  abortion  is  not  properly  a  prosecution  for  abortion, 
but  for  homicide,  and  the  dying  declarations  of  the  woman  as  to  the  abortion, 
i.  e.,  the  cause  of  the  death,  are  admissible.7 

(2)  In  Civil  Cases.  —  Even  under  the  most  aggravating  circumstances  dying 
declarations  will  not  be  received  in  civil  cases.8 


Mississippi.  —  Lambeth  v.  State,  23  Miss. 
354;  McDaniel  v.  State,  8  Smed.  &  M.  (Miss. 
415,  47  Am.  Dec.  93. 

Missouri.  —  State  v.  Draper,  65  Mo.  335,  27 
Am.  Rep.  287;  State  v.  Jefferson,  77  Mo.  136. 

Nebraska.  —  Binfield  v.  State,  15  Neb.  487. 

New  York.  —  Hackett  v.  People,  54  Barb. 
(N.  Y.)  372;  People  v.  Davis,  56  N.  Y.  103; 
People  v.  Wood,  2  Edm.  Sel.  Cas.  (N.  Y.)  74; 
Wilson  v.  Boerem,  15  Johns.  (N.  Y.)  286; 
Waldele  v.  New  York  Cent.,  etc.,  R.  Co.,  19 
Hun  (N.  Y.)  69. 

North  Carolina.  —  State  v.  Shelton,  2  Jones 
L.  (47  N.  Car.)  364,  64  Am.  Dec.  587. 

Ohio.—  State  v.  Harper,  35  Ohio  St.  78,  35 
Am.  Rep.  596. 

Pennsylvania.  —  Com.  v.  Reed,  5  Phila. 
(Pa.)  528,  21  Leg.  Int.  (Pa.)  4;  Friedman  v. 
Railroad  Co..  7  Phila.  (Pa.)  203;  Brown  v. 
Com.,  73  Pa.  St.  321,  13  Am.  Rep.  740;  Railing 
v.  Com.,  no  Pa.  St.  100. 

South  Carolina.  —  State  v.  Banister,  35  S 
Car.  295;  State  v.  Bradley,  34  S.  Car.  139 
State  v.  Johnson,  26  S.  Car.  152. 

Tennessee.  —  Poteete  v.  State,  9  Baxt 
(Tenn.)  270,  40  Am.  Rep.  90. 

Texas.  —  Krebs  v.  State,  3  Tex.  App.  348 
West  v.  State,  7  Tex.  App.  150;  Wright  v 
State,  41  Tex.  246. 

Wisconsin.  —  State  v.  Dickinson.   41  Wis 
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1.  Exclusion  of  Dying  Declarations  in  Criminal 
Cases.  —  Thus  dying  declarations  have  been 
excluded  in  the  following  criminal  cases:  a 
prosecution  for  robbery,  Rex  v.  Lloyd,  4  C.  & 
P.  233,  19  E.  C.  L.  360;  a  prosecution  for  per- 
jury, Rex  v.  Mead,  2  B.  &  C.  605,  9  E.  C.  L. 
196;  a  prosecution  for  the  carnal  knowledge  of 
a  female  child  under  ten  years  of  age,  Johnson 
v.  State,  50  Ala.  456;  a  prosecution  for  fornica- 
tion and  bastardv,  Com.  v.  Reed,  5  Phila. 
(Pa.)  528,  21  Leg.  Int.  (Pa.)  4. 


2.  General  Rule  Governing  Admissibility. — 

Montgomery  v.  State,  80  Ind.  338,  41  Am. 
Rep.  815,  3  Crim.  L.  Mag.  523;  Railing  v. 
Com.,  no  Pa.  St.  ico. 

3.  Prosecutions  for  the  Common-law  Offenses.  — 
Rex  v.  Hutchinson,  cited  in  note  to  Rex  v. 
Mead,  2  B.  &  C.  605,  9  E.  C.  L.  198;  Reg.  v. 
Hind,  8  Cox  C.  C.  300. 

4.  Statutes  Not  Making  Death  a  Part  of  the 
Offense.  —  Com.  v.  Homer,  153  Mass.  343;  Peo- 
ple v.  Davis,  56  N.  Y.  95;  State  v.  Harper.  35 
Ohio  St.  78,  35  Am.  Rep.  596;  Railing  v. 
Com.,  no  Pa.  St.  100. 

5.  Statutes  Directed  Against  Abortions  Result- 
ing in  Death.  —  Montgomery  v.  State,  80  Ind. 
338,  41  Am.  Rep.  815. 

6.  Statutes  Making  Woman's  Dying  Declaration 
Admissible.  —  Com.  v.  Thompson,  159  Mass. 
56;  Com.  v.  Homer,  153  Mass.  343;  Maine  v. 
People,  9  Hun  (N.  Y.)  113. 

7.  Admissible  in  Prosecutions  for  Homicide 
Caused  by  Abortion. —  Reg.  v.  Sparham,  25  U. 
C.  C.  P.  143;  State  v.  Lodge,  9  Houst.  (Del.) 
542;  Simons  v.  People,  150  111.  66;  State  v. 
Leeper,  70  Iowa  748;  State  v.  Baldwin,  79 
Iowa  715;  Peoples  v.  Com.,  87  Ky.  4SS;  State 
v.  Pearce,  56  Minn.  226;  State  v.  Dickinson, 
41  Wis.  299. 

8.  Exclusion  of  Dying  Declarations  in  Civil 
Cases.  —  Wilson  z>.  Boerem,  15  Johns.  (N.  Y.) 
286.  Dying  declarations  have  been  excluded 
in  actions  for  the  recovery  of  damages  from 
the  defendant  for  negligently  causing  the 
death  of  the  declarant.  Marshall  v.  Chicago, 
etc.,  R.  Co.,  4S  111.  475,  95  Am.  Dec.  561; 
Friedman  v.  Railroad  Co.,  7  Phila.  (Pa.)  203. 
See  the  title  Carriers  of  Passengers,  vol.  5, 
p.  640,  note  7. 

In  the  trial  of  an  issue  as  to  the  execution 
of  a  note  by  the  defendant's  intestate,  evidence 
that  the  deceased  had  declared  on  his  death- 
bed that  he  was  going  to  die,  and  did  not  owe 
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2.  Admissibility  in  Homicide  Cases — a.  In  GENERAL. — While  dying 
declarations  are,  as  a  general  rule,  inadmissible  in  any  but  homicide  cases,  it 
does  not  follow  from  this  that  they  are  always  admissible  in  such  cases. 

b.  Admissible  Only  Where  Death  of  Declarant  Is  under  Inquiry. 
—  They  are  admissible  even  in  homicide  cases  only  where  the  death  of  the 
declarant  is  the  subject  of  inquiry;  they  are  not  admissible  to  prove  any  other 
homicide  than  that  of  the  declarant.1 

c.  Where  Two  Persons  Are  Killed  by  Same  Act.  —  Even  where  two 
persons  are  killed  by  the  same  act,  the  dying  declarations  of  one  of  the  victims 
cannot  be  used  in  a  trial  for  the  murder  of  the  other.3 


a  cent  in  the  world,  was  held  to  have  been 
properly  excluded.  Pettiford  v.  Mayo,  117  N. 
Car.  27. 

In  an  action  on  a  covenant  in  a  mortgage 
deed  to  which  there  was  a  plea  of  non  est  fac- 
tum, it  was  held  that  the  trial  court  properly 
excluded  declarations  which  had  been  made 
by  one  of  the  subscribing  witnesses,  who  had 
since  died,  to  the  effect  that  he  had  forged  or 
fraudulently  altered  the  deed.  Stobart  v. 
Dryden,  1  M.  &  W.  615,  Tyrw.  &  Gr.  899. 

The  dying  declarations  of  the  daughter 
have  been  held  inadmissible  in  an  action  by 
the  father  for  her  seduction  to  show  who  was 
the  father  of  the  bastard  child.  Wooten  v. 
Wilkins,  39  Ga.  223,  99  Am.  Dec.  456. 

The  dying  declarations  of  one  who  was  in- 
jured by  a  railroad  accident,  detailing  the  cir- 
cumstances of  the  accident,  have  been  held 
inadmissible.  Waldele  v.  New  York  Cent., 
etc.,  R.  Co..  61  How.  Pr.  (N.  Y.  Supreme  Ct.) 
350. 

1.  Inadmissible  unless  Death  of  Declarant  Is 
under  Inquiry — England.  —  Reg  v.  Hind,  8 
Cox  C.  C.  300,  Bell  C.  C.  253;  Rex  v.  Hutchin- 
son, 2  B.  &  C.  607,  note,  9  E.  C.  L.  198,  note; 
Rex  v.  Mead,  2  B.  &  C.  605,  9  E.  C.  L.  196. 

Alabama.  —  West  v.  State,  76  Ala.  98; 
Blackburn  v.  State,  98  Ala.  65;  Johnson  v. 
State,  47  Ala.  9;  Reynolds  v.  State,  68  Ala. 
502;  Walker  v.  State,  52  Ala.  192. 

California.  —  People  v.  Hall,  94  Cal.  596; 
People  v.  Taylor,  59  Cal.  640. 

Colorado.  —  McBride  v.  People,  5  Colo.  App. 
91;  Mora      People,  19  Colo.  255. 

Connecticut.  —  Daily  v.  New  York,  etc.,  R. 
Co.,  32  Conn.  358. 

Florida.  —  Dixon  v.  State,  13  Fla.  639. 

Illinois.  —  North  v.  People,  139  111.  82; 
Scotl  v.  People,  63  111.  508;  Simons  v.  People, 
150  111.  66. 

Indiana.  —  Binns  v.  State,  46  Ind.  314. 

Iowa.  —  State  v.  Westfall,  49  Iowa  328. 

Kansas.  —  State  v.  Bohan,  15  Kan.  407; 
State  v.  Furney,  41  Kan.  115,  13  Am.  St.  Rep. 
262;  State  v.  Medlicott,  9  Kan.  257. 

Kentucky.  —  Leiber  v.  Com.,  9  Bush  (Ky.) 
11;  Collins  v.  Com.,  12  Bush  (Ky.)  271;  Mitch- 
ell v.  Com.,  (Ky.  1890)  14  S.  W.  Rep.  489; 
12  Ky.  L.  Rep.  458;  Starr  v.  Com.,  97  Ky.  193; 
Walston  v.  Com.,  16  B.  Mon.  (Ky.)  34. 

Louisiana.  —  State  v.  Wilson,  23  La.  Ann. 
559- 

Minnesota.  —  State  v.  Pearce,  56  Minn.  233. 
Mississippi.  —  Lambeth  v.  State,  23  Miss. 
354-  . 

Missouri. — State  v.  Jefferson,  77  Mo.  136; 
State  v.  Draper,  65  Mo.  335,  27  Am.  Rep.  287. 
Nebraska.  —  Binfield  v.  State,  15  Neb.  487. 
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New  York.  —  Hackett  v.  People,  54  Barb. 
(N.  Y.)  372;  People  v.  Davis,  56  N.  Y.  103; 
People  v.  Wood,  2  Edm.  Sel.  Cas.  (N.  Y.)  74. 

North  Carolina.  —  State  v.  Shelton,  2  Jones 
L.  (47  N.  Car.)  364,  64  Am.  Dec.  587. 

Ohio.  —  State  v.  Harper,  35  Ohio  St.  78,  35 
Am.  Rep.  596. 

Pennsylvania.  —  Brown  v.  Com.,  73  Pa.  St. 
321,  13  Am.  Rep.  740. 

South  Carolina.  —  State  v.  Banister,  35  S. 
Car.  295;  State  v.  Bradley,  34  S.  Car.  139; 
State  v.  Johnson,  26  S.  Car.  152. 

Tennessee.  —  Hudson  v.  State,  3  Coldw. 
(Tenn.)  355;  Poteete  v.  State,  9  Baxt.  (T»nn.) 
270,  40  Am.  Rep.  90. 

Texas.  —  Krebs  v.  State,  3  Tex.  App.  348; 
Wright  v.  State,  41  Tex.  246. 

It  was  so  held  in  a  state  where  the  statutes 
provide  that"  the  dying  declaration  of  a  de- 
ceased person  may  be  offered  in  evidence 
either  for  or  against  a  defendant  charged  with 
the  homicide  of  such  deceased  person."  Rad- 
ford v.  State,  33  Tex.  Crim.  Rep.  520. 

One  of  two  persons  charged  with  murder 
was  taken  from  the  jail  by  a  mob  and  hanged. 
Just  before  the  hanging  he  made  a  confession 
which  exonerated  his  companion.  It  was  held 
that  his  declarations  were  inadmissible  on  the 
trial  of  the  latter,  for  the  reason  that  dying 
declarations  are  admissible  only  in  proceed- 
ings where  the  death  of  the  declarant  is  the  sub- 
ject of  investigation.  Mitchell  v.  Com.,  (Ky. 
iSgo)  14  S.  W.  Rep.  489,  12  Ky.  L.  Rep.  458. 

2.  Admissibility  of  Declarations  of  One  Victim 
in  Trial  for  Murder  of  the  Other.  —  State  v.  West- 
fall,  49  Iowa  328;  State  v.  Bohan,  15  Kan.  407; 
State  v.  Fitzhugh,  2  Oregon  233;  Krebs  v. 
State,  3  Tex.  App.  348;  Poteete  v.  State,  9 
Baxt.  (Tenn.)  270,  40  Am.  Rep.  90. 

View  that  Dying  Declarations  of  One  Victim  Are 
Admissible  in  Trial  for  Murder  of  the  Other.  — 
While  the  rule  stated  in  the  text  seems  to  have 
the  support  of  the  greater  number  as  well  as 
the  more  authoritative  cases,  decisions  are  to 
be  found  in  both  England  and  the  United  States 
in  which  the  dying  declarations  of  one  of  the 
victims  of  a  common  homicide  have  been  ad- 
mitted in  a  trial  for  the  murder  of  the  other. 

In  the  case  of  Rex  v.  Baker,  2  M.  &  Rob.  53, 
the  facts  were  that  poison  had  been  adminis- 
tered in  a  cake,  of  which  the  deceased  had  eaten 
just  before  he  was  taken  ill.  It  appeared  that 
he  told  his  son  not  to  eat  the  remainder  of  the 
cake.  His  maid-servant,  who  had  made  the 
cake  and  was  present,  saying  that  she  was  not 
afraid  of  it,  also  ate  a  portion  of  the  cake,  and 
was  in  consequence  poisoned  and  speedily 
died.  Her  declarations  concerning  making 
the  cake  were  offered  in  evidence  at  the  trial 
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d.  Admissible  For  or  Against  Defendant.  —  The  rule  admitting 
dying  declarations  in  homicide  cases  is  not  so  one-sided  as  to  exclude  such 
evidence  when  offered  on  behalf  of  the  accused;  being  admissible  against  the 
defendant,  they  are  consequently  admissible  also  in  his  favor.1 

e.  Whether  Restricted  to  Cases  of  Necessity.  —  It  has  frequently 
been  contended  that  since  the  reason  for  admitting  dying  declarations  is  the 
necessity  of  the  case,  they  should  not  be  admitted  where  no  such  necessity 
exists,  as  where  there  are  other  disinterested  eye-witnesses  to  the  transaction.3 
This,  however,  is  not  the  prevailing  view;  the  admissibility  of  dying  declara- 
tions is  not  dependent  upon  the  absence  of  other  evidence  of  the  same  facts.3 


of  the  accused.  The  very  brief  opinion  of  the 
court  is  as  follows:  Coltman,  J.,  consulting 
Parke,  B.,  expressed  himself  of  the  opinion 
that  as  it  was  all  one  transaction  the  declara- 
tions were  admissible,  and  accordingly  allowed 
them  to  go  to  the  jury.  But  he  said  he  would 
reserve  the  point  for  the  opinion  of  the  judges. 

In  State  v.  Terrell,  12  Rich.  L.  (S.  Car.)  330, 
the  prisoner  was  on  trial  for  the  murder  of  A 
by  poison,  whi:h  had  also  been  taken  by  Band 
C,  all  three  of  them  dying.  The  dying  state- 
ment of  B  being  offered  in  evidence  was  held 
admissible.  In  the  opinion  of  the  court,  deliv- 
ered by  O'Neall,  J.,  it  was  said:  "  Generally 
speaking,  dying  declarations  are  confined  to 
those  of  the  person  whose  death  is  the  subject 
of  examination  on  the  trial.  But  that  this  case 
is  an  exception  is,  I  think,  true.  If  the  pris- 
oner had  been  indicted  in  one  indictment,  as  he 
might  have  been,  for  the  three  murders,  there 
is  no  doubt  that  the  dying  declarations  of  Mc- 
Collum  would  have  been  evidence  against  the 
prisoner  as  to  his  own  death,  and  that  of  the 
others  who  were  in  the  same  circumstances 
with  himself.  That  separate  indictments  have 
been  preferred  cannot  have  the  effect  to  ex- 
clude the  dying  declarations.  For  it  is  one 
affair;  all  have  fallen  by  the  same  misfortune. " 
The  report  of  the  trial  judge,  whose  opinion 
was  sustained  in  this  case,  was  filed  with  the 
record  on  appeal,  and  is  as  follows:  "  No  liv- 
ing witness  was  present  at  the  time,  and  though 
I  had  never  known  the  dying  declarations  of 
one  to  be  received  in  testimony  when  the  death 
of  another  was  the  immediate  subject  of  in- 
quiry, yet,  connected  as  these  deaths  were, 
manifestly  from  the  same  cause,  I  could  see 
110  satisfactory  reason  for  a  distinction  under 
such  circumstances." 

In  the  case  of  State  v.  Wilson,  23  La.  Ann. 
559,  where  two  persons  were  killed  by  the 
same  shot,  the  dying  declarations  of  one  of  the 
victims  were  received  upon  a  trial  of  the  ac- 
cused for  the  murder  of  the  other.  The  court, 
in  reviewing  this  evidence,  remarked  that  the 
rule  Irom  Mr.  Phillips,  stated  by  counsel,  to 
the  effect  that  "  such  declarations  are  gener- 
ally admissible  only  where  the  death  of  the 
declarant  is  the  subject  of  inquiry,"  did  not 
seem  to  be  absolutely  exclusive  in  its  terms. 
The  court  cited  as  authority  for  this  ruling  the 
above  cited  case  of  Rex  v.  Baker,  2  M.  & 
Rob.  53. 

A  man  with  marks  of  violence  upon  his  per- 
son was  found  dead  in  a  road  about  three  hun- 
dred yards  from  his  house.  His  wife  was 
found  in  the  house  on  the  same  day  suffering 
from  wounds  of  which  she  afterwards  died. 
There  were  marks  about  the  house  indicating 
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that  it  had  been  robbed.  It  was  held  that  the 
dying  declarations  of  the  wife  were  not  evi- 
dence for  the  commonwealth  on  the  trial  for 
the  murder  of  the  husband.  Brown  v.  Com., 
73  Pa.  St.  324,  13  Am.  Rep.  740.  The  court, 
however,  recognized  a  distinction  between  this 
case  and  the  above  cited  cases  of  State  v.  Ter- 
rell, 12  Rich.  L.  (S.  Car.)  330,  and  Rex  v. 
Baker,  2  M.  &  Rob.  53,  saying:  "We  do  not 
see  any  fact  that  would  bring  these  dying  dec- 
larations of  Mrs.  Kraemer  within  those  two 
authorities,    supposing  them  to  be  good  law." 

1.  Admissible  as  Evidence  for  the  Accused.  — 
Rex  v.  Drummond,  1  Leach  C.  C.  337;  Rex  v. 
Scaife,  2  Lew.  C.  C.  150;  Mattox  v.  U.  S.,  146 
U.  S.  151;  Moore  v.  State.  12  Ala.  764,  46  Am. 
Rep.  276;  Shell  v.  State,  88  Ala.  14;  People  z: 
Hall,  94  Cal.  595;  People  v.  McLaughlin,  44 
Cal.  435;  Brock  v.  Com.,  92  Ky.  183;  State  v. 
Ashworth,  50  La.  Ann.  94;  People  v.  Knapp, 
26  Mich.  112;  State  v.  Saunders,  14  Oregon 
300;  Brown  v.  Com.,  73  Pa.  St.  327,  13  Am. 
Rep.  740.  Compare  Moeck  v.  People,  100  111. 
242,  39  Am.  Rep.  38. 

2.  Admissibility  Where  There  Is  Other  Evidence. 
—  See  Rex  v.  Woodcock,  1  Leach  C.  C.  500. 

In  Binfield  v.  State,  15  Neb.  484,  Cobb,  C. 
J.,  in  delivering  the  opinion  of  the  court,  said: 
"  I  have  some  doubt  as  to  whether  a  dying 
declaration  should  be  received  when  every 
fact  therein  contained  has  already  been  testi- 
fied to  by  living  witnesses,  and  where  there  is 
scarcely  any  conflict  in  the  testimony  as  to 
those  facts." 

The  Kentucky  case  of  Collins  v.  Com.,  12 
Bush  (Ky.)  271,  seems  to  give  some  counte- 
nance to  this  view.  But  in  the  later  case  of 
Luker  v.  Com.,  (Ky.  1887)  5  S.  W.  Rep.  354. 
Lewis,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "  We  do  not  understand  the  rule 
to  have  been  heretofore  so  interpreted  and  ap- 
plied by  this  court  as  to  make  dying  declara- 
tions competent  evidence  of  the  act  of  killing 
and  identity  of  the  guilty  party  only  when 
there  is  no  other  testimony  relating  thereto, 
nor  do  we  perceive  any  reasons  for  such 
restrictions;  for  it  often  occurs  that  the  testi- 
mony of  living  witnesses  is  contradicted  and 
discredited,  as  was  attempted  in  this  case." 

In  the  case  of  People  v.  Glenn,  10  Cal.  32, 
counsel  for  the  defendant  contended  that 
dying  declarations  can  only  be  received  in 
cases  of  secret  crime,  where  there  is  no  living 
witness.  The  court,  however,  said  that  the 
objection  that  this  species  of  testimony  can 
only  be  admitted,  if  at  all.  in  cases  of  secret 
crime,  was  not  applicable  to  the  facts  of  the 
case. 

3.  Reynolds  v.  State,  6S  Ala.  506;   State  v. 
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3.  Applicability  of  Usual  Evidence  Rules — a.  In  General.  —  The  same 
rules  that  would  govern  in  determining  the  competency  of  the  declarant  as  a 
witness  if  he  were  living,  and  the  competency  and  relevancy  of  his  statements 
if  he  were  sworn  as  a  witness,  must  be  applied  to  determine  the  admissibility 
of  his  dying  declarations.1 

b.  Competency  of  Declarant  as  a  Witness  —  (i)  General  Rule. — 
Thus  the  dying  declarations  of  a  person  who  would  not  have  been  a  compe- 
tent witness  if  alive  are  not  admissible  in  evidence.3 

(2)  Declarant' s  Want  of  Religious  Belief.  —  At  the  common  law  a  person 
who  is  irreligious  and  does  not  believe  in  a  state  of  future  reward  and  punish- 
ment is  incompetent  to  testify  as  a  witness.3  Consequently,  the  dying 
declarations  of  such  a  person  are  not  admissible  in  evidence  at  the  common 
law.4  This  common-law  disqualification  of  witnesses  has,  however,  been  quite 
■extensively  done  away  with  by  the  statute  law.  Where  this  has  been  done, 
and  an  irreligious  person  is  a  competent  witness,  his  dying  declarations  are 
admissible  in  evidence.5 

(3)  Infamy  of  Declarant.  — If  the  declarant,  by  reason  of  infamy,  would 
not  have  been  a  competent  witness  if  alive,6  his  dying  declarations  are  equally 
inadmissible.7  Where,  however,  this  common-law  disqualification  has  been 
removed  by  statute,  the  infamy  of  the  declarant  does  not  prevent  his  dying 
•declarations  from  being  received  in  evidence.8 

(4)  Mental  Incapacity  of  Declarant.  —  If  the  declarant  was  not  at  the  time 
of  making  the  declarations  mentally  qualified  to  be  a  witness,9  his  dying 
declarations  cannot  be  received. 

Imbecility,  Insanity,  or  Infancy  of  Declarant.  —  Thus,  where  the  declarant,  if  living, 
would  not  have  been  a  competent  witness  because  of  insanity,  imbecility,  or 
tender  age,  his  dying  declarations  are,  of  course,  inadmissible.10 

Partial  Unconsciousness  of  Declarant.  —  So,  too,  the  dying  declarations  of  a  person 
who  was  partially  unconscious  at  the  time  of  making  them  may  be  inadmissible 
in  evidence.11 


Wilson,  24  Kan.  197,  36  Am.  Rep.  257;  Luker 
«/.  Com.,  (Ky.  1887)  5  S.  W.  Rep.  354;  Payne 
v.  State,  61  Miss.  161;  State  v.  Vansant,  80  Mo. 
76;  State  v.  Reed,  137  Mo.  125;  People  v. 
Knickerbocker,  1  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  302;  State  v.  Saunders,  14  Oregon 
305;  Com.  v.  Roddy,  184  Pa.  St.  274;  Curtis 
v.  State,  14  Lea  (Tenn.)  502.  Compare  Stewart 
rv.  State,  2  Lea  (Tenn.)  598;  State  v.  Wood,  53 
Vt.  564. 

1.  Donnelly  v.  State,  26  N.  J.  L.  506. 

2.  Reg.  v.  Perkins,  9  C.  &  P.  395,  38  E.  C. 
L.  168. 

3.  See  the  title  Witnesses. 

4.  Admissibility  of  Nonbeliever's  Dying  Decla- 
rations—  At  Common  Law. —  Donnelly  v.  State, 
26  N.  J.  L.  463.  See  also  People  v.  Sanford,  43 
Cal.  29;  State  v.  Ah  Lee,  8  Oregon  214. 

5.  Same  —  Under  Statutes  Changing  Common- 
law  Rule.  —  People  v.  Sanford.  43  Cal.  29; 
People  v.  Chin  Mook  Sow,  51  Cal.  597;  State 
v.  Elliott,  45  Iowa  486;  State  v.  Ah  Lee,  8 
Oregon  214. 

But  under  some  of  these  statutes  the  declar- 
ant's want  of  religious  belief  may  be  shown  as 
affecting  the  credibility  of  the  dying  declara- 
tions. Nesbit  v.  State,  43  Ga.  238 ;  Hill  v.  State, 
64  Miss.  431;  Goodall  v.  State,  1  Oregon  333, 
80  Am.  Dec.  396.  See  infra,  this  title,  the 
division  Credibility  of  Dying  Declarations. 

Declarant's  Belief  Respecting  Repentance.  — 
The  fact  that  the  declarant  belonged  to  a 
church,  the  tenets  of  which  contained  the  doc- 
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trine  that  there  may  be  repentance  at  anytime 
before  death,  has  been  held  not  to  be  a  proper 
subject  of  inquiry  as  bearing  on  the  admissi- 
bility of  his  dying  declarations.  North  v. 
People,  139  111.  81. 

6.  Admissibility  of  Declarations  of  Infamous 
Person.  —  See  the  title  Infamy. 

7.  Rex  v.  Drummond,  1  Leach  C.  C.  337,  1 
East  P.  C.  353,  note,  Thayer  Cas.  Ev.  353; 
Walker  v.  State,  39  Ark.  221;  State  v,  Wil- 
liams, 67  N.  Car.  12. 

8.  State  v.  Baldwin,  15  Wash.  15. 

9.  Defects  of  Declarant's  Understanding.  —  See 
the  title  Witnesses. 

10.  See  Lambeth  v.  State,  23  Miss.  323;  Bolin 
v.  State,  9  Lea  (Tenn.)  516. 

Infancy  of  Declarant.  —  In  Rex  v.  Pike,  3  C. 
&  P.  598,  14  E.  C.  L.  473,  it  was  held  that  the 
declarations  of  a  child  four  years  old  made  in 
articulo  mortis  were  not  admissible  for  ihe 
reason  that  a  child  of  such  tender  years  would 
not  have  that  idea  of  the  future  state  which  is 
necessary  to  make  such  a  declaration  admis- 
sible. 

In  Reg.  v.  Perkins,  9  C.  &  P.  395,  38  E.  C. 
L.  168,  the  declarations  of  a  boy  ten  years  old 
were  received  in  evidence. 

11.  Unconsciousness  of  Declarant. — McHugh  v. 
State,  31  Ala.  317;  McBride  v.  People,  5  Colo. 
App.  91;  Mitchell  v.  State,  71  Ga.  128.  See 
Binfield  v.  State,  15  Neb.  484;  Com.  v.  Silcox, 
161  Pa.  St.  484. 

Fact  of  Declarant  Being  under  the  Influence  of 
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(5)  Declarant' s  Status  as  Defendant 's  Spouse.  —  Since  either  a  husband  or 
wife  may  testify  to  personal  violence  received  at  the  hands  of  the  other,1  the 
dying  declarations  of  one  spouse  are  admissible  on  a  trial  of  the  other  for  killing 
the  declarant.* 

(6)  Burden  of  Proving  Declarant's  Incompetency.  —  Since  it  is  a  general  rule 
that  when  the  admissibility  of  the  testimony  of  a  living  witness  is  attacked  on 
the  ground  of  the  incompetency  of  the  witness,  the  fact  relied  upon  to  estab- 
lish such  incompetency  must  be  proved  by  the  party  objecting,3  the  defend- 
ant who  seeks  to  exclude  dying  declarations  because  of  the  declarant's  incom- 
petency as  a  witness  must  prove  the  fact  relied  upon  as  constituting  such 
incompetency.4 

c.  Competency  of  Declarations  as  Testimony  —  (1)  General  Rule. 
—  Dying  declarations,  being  a  substitute  for  sworn  testimony,  must  be  such 
narrative  statements  as  would  be  admissible  had  the  dying  person  been  sworn 
as  a  witness.5  If  they  relate  to  facts  to  which  the  declarant  could  have  thus 
testified  they  are  admissible.6 


Narcotics.  —  The  fact  that  the  declarant  was, 
at  the  time  of  making  the  declarations,  some- 
what under  the  influence  of  narcotics  goes  to 
the  credibility  of  the  declarations  and  not  to 
their  admissibility.  Hays  v.  Com.,  (Ky.  1890) 
14  S.  W.  Rep.  833;  People  v.  Beverly,  108 
Mich.  509. 

Communication  by  Writing  or  Signs.  —  It  has 

been  held  that  the  fact  that  the  deceased  could 
not  speak  intelligibly,  but  communicated  by 
writing  or  by  signs,  forms  no  objection  to  the 
admissibility  of  his  dying  declarations.  Jones 
v.  State,  71  Ind.  66;  Com.  v.  Casey,  11  Cush. 
(Mass.)  417,  59  Am.  Dec.  150.  Compare  Mc- 
Hugh  v.  State,  31  Ala.  317. 

1.  See  the  title  Witnesses. 

2.  Admissibility  of  Declarations  of  Defendant's 
Husband  or  Wife.  —  Rex  v.  Woodcock,  2  Leach 
C.  C.  563,  note  aj  Rex  v.  Woodcock,  1  Leach 
C.  C.  500;  Johns'  Case,  1  Leach  C.  C.  504, 
note  a  ;  Moore  v.  State,  12  Ala.  764,  46  Am. 
Dec.  276;  State  v.  Pearce,  56  Minn.  226;  Peo- 
ple v.  Green,  1  Den.  (N.  Y.)  614;  Pennsylvania 
v.  Stoops,  Add.  (Pa.)  382;  State  v.  Belcher,  13 
S.  Car.  459. 

3.  Defendant  Must  Establish  Declarant's  Incom- 
petency. —  See  the  title  Witnesses. 

4.  Thus  it  has  been  held  that  a  defendant 
who  seeks  to  exclude  dying  declarations  be- 
cause of  the  declarant's  want  of  religious 
belief  must  establish  that  fact.  People  v. 
Chin  Mook  Sow,  51  Cal.  597;  Lambeth  v. 
State,  23  Miss.  354;  Donnelly  v.  State,  26  N. 
J.  L.  506;  State  v.  Ah  Lee,  8  Oregon  214. 

5.  Substance  of  Declarations  —  Arkansas. — 
Berry  v.  State,  63  Ark.  382. 

California.  —  People  v.  Sanchez,  24  Cal.  17; 
People  v.  Taylor,  59  Cal.  640;  People  v.  Was- 
son,  65  Cal.  538. 

Colorado.  —  McBride  v.  People,  5  Colo.  App. 
91. 

Illinois.  —  Starkey  v.  People,  17  111.  21. 

Indiana.  —  Montgomery  v.  State,  80  Ind. 
338,  41  Am.  Rep.  815;  Boyle  v.  State,  105  Ind. 
469,  55  Am.  Rep.  218;  Binns  v.  State,  46  Ind. 
3ii. 

Kentucky.  — Vaughan  v.  Com.,  86  Ky.  431; 
Matherly  v.  Com.,  (Ky.  1892)  19  S.  W.  Rep. 
977- 

Michigan.  —  People  v.  Olmstead,  30  Mich. 
431;  People  v.  Knapp,  26  Mich.  112. 


Missouri.  —  State  v.  Vansant,  80  Mo.  67; 
State  v.  Elkins,  101  Mo.  344. 

New  York.  —  People  v.  Shaw,  63  N.  Y. 
36. 

North  Carolina.  —  Slate  v.  Williams,  67  N. 
Car.  12. 

Oregon.  —  State  v.  Foot  You,  24  Oregon  75; 
State  v.  Saunders,  14  Oregon  300. 

Texas.  —  Warren  v.  State.  9  Tex.  App.  619, 
35  Am.  Rep.  745. 

Expressions  of  Forgiveness.  —  A  statement  by 
the  deceased  that  he  forgave  the  defendant  for 
shooting  him  has  been  held  to  be  inadmissible 
on  the  ground  that  it  has  no  tendency  to  illus- 
trate anything  connected  with  the  commission 
of  the  crime.    State  v.  Evans,  124  Mo.  397. 

Thus  the  declaration  of  the  deceased,  made 
several  hours  after  receiving  the  fatal  wound, 
to  the  effect  that  "  if  he  lived,  the  defendant 
should  not  be  harmed  for  what  he  had  done,  if 
he  could  help  it;  that  if  he  died  he  did  not 
want  the  defendant  haimed,"  has  been  held 
inadmissible,  for  the  reason  that  it  does  not 
relate  to  the  circumstances  of  the  killing. 
Kirby  v.  State,  89  Ala.  64. 

A  dying  declaration  by  the  deceased  to  the 
effect  that  "  he  did  not  wish  the  accused 
hurt  for  what  he  had  done,  and  that  accused 
had  done  nearly  right,  etc.,  affords  no  evidence 
of  anything  more  than  a  truly  Christian  spirit 
on  the  part  of  one  who  had  been  unjustlv  done 
to  death,  and  who,  in  his  dying  agonies,  was 
willing  to  forgive  the  malefactor."  Adams  v. 
People,  47  111.  380.  See  Moeck  v.  People,  100 
111.  242,  39  Am.  Rep.  38. 

In  Sullivan  v.  State,  102  Ala.  135,  48  Am.  St. 
Rep.  22,  it  was  held  that  the  statement, 
"  1  pray  God  to  forgive  him,"  contained  in  a 
dying  declaration,  should  have  been  excluded, 
for  the  reason  that  it  did  not  in  anyway  relate 
to  or  shed  any  light  on  the  act  of  killing,  or 
that  which  led  to  it. 

6.  Boyle  v.  State,  T05  Ind.  472,  55  Am.  Rep. 
218;  State  v.  Reed,  137  Mo.  125. 

Declaration  May  Include  All  the  Circumstances. 
—  Thus  it  has  been  held  that,  in  accordance 
with  the  well-settled  rules  of  evidence,  the 
narrative  may  properly  include  the  entire  cir- 
cumstances attending  the  fatal  occurrence. 
Hurd  v.  People,  25  Mich.  405;  People  v.. 
Knapp,  26  Mich.  112. 
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(2)  Opinions  and  Beliefs  of  Declarant.  —  Mere  declarations  of  opinion, 
which  would  not  be  received  if  the  declarant  were  a  witness,  are  inadmissible.1 
And  it  is  immaterial  whether  the  fact  that  the  declaration  is  a  mere  opinion 
appears  from  the  statement  itself,  or  from  other  undisputed  evidence,  showing 
that  it  was  impossible  for  the  declarant  to  have  known  the  fact  stated.* 

Declarations  of  Opinion  Favorable  to  Defendant.  —  This  rule  has  not  always  been 
strictly  enforced  where  the  declaration,  though  stating  an  opinion,  was  favor- 


1.  Opinion  or  Belief  of  Declarant  Inadmissible  — 

United  States.  —  U.  S.  v.  Veitch,  I  Cranch  (C. 
C)  115. 

Alabama.  —  McLean  v.  State,  16  Ala.  674; 
Oliver  v.  State,  17  Ala.  587;  Johnson  v.  State, 
17  Ala.  618;  Mose  v.  State,  35  Ala.  421;  Ben 
v.  State,  37  Ala.  103;  Reynolds  v.  State,  68 
Ala.  502. 

Arkansas.  —  Berry  v.  State,  63  Ark.  382; 
Walker  v.  State,  39  Ark.  227;  Jones  v.  State, 

52  Ark.  345. 

California.  —  People  v.  Sanchez,  24  Cal.  26; 
People  v.  Taylor,  59  Cal.  640;  People  v.  Was- 
son,  65  Cal.  538;  People  v.  Farmer,  77  Cal.  1; 
People  v.  Lanagan,  81  Cal.  142. 

Colorado.  —  McBride  v.  People,  5  Colo.  App. 
91. 

Florida.  — Savage  v.  State,  18  Fla.  909. 
Georgia.  —  McPherson  v.  State,  22  Ga.  47S; 
Whitley  v.  State,  38  Ga.  50;  Ratteree  v.  State, 

53  Ga.  570;  Darby  v.  State,  79  Ga.  63;  Kear- 
ney v.  State,  101  Ga.  803,  citing  6  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  126. 

Illinois.  —  Moeck  v.  People,  100  111.  242,  39 
Am.  Rep.  38;  Westbrook  v.  People,  126  111. 
81. 

Indiana.  —  Binns  v.  State,  46  Ind.  311; 
Montgomery  v.  State,  80  Ind.  338,  41  Am. 
Rep.  815;  Boyle  v.  State,  105  Ind.  469,  55  Am. 
Rep.  218. 

Iowa.  —  State  v.  Clemons,  51  Iowa  274; 
State  v.  Baldwin,  79  Iowa  714,  citing  6  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  123;  State  v. 
Perigo,  80  Iowa  37,  citing  6  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  123. 

Kentucky. — Vaughan  v.  Com.,  86  Ky.  431; 
Com.  v.  Matthews,  89  Ky.  293;  Collins  v. 
Com.,  12  Bush  (Ky.)27i;  Matherly  v.  Com., 
(Ky.  1892)  19  S.  W.  Rep.  977;  Doolin  v. 
Com.,  (Ky.  1894)  27  S.  W.  Rep.  1;  Green  v. 
Com.,  (Ky.  1892)  18  S.  W.  Rep.  515,  13  Ky.  L. 
Rep.  897. 

Louisiana.  —  State  v.  Black,  42  La.  Ann.  861. 
Michigan.  —  People  v.  Olmstead,  30  Mich. 

431,  .... 

Mississippi.  —  Payne  v.  State,  61  Miss.  161. 

Missouri.  —  State  v.  Draper,  65  Mo.  335,  27 

Am.  Rep.  287;   State  v.  Vansant,  80  Mo.  67; 

State  v.    Chambers,    87   Mo.   406;   State  v. 

Parker,  96  Mo.  382;  State  v.  Elkins,  101  Mo. 

344- 

JVezv  York.  —  People  v.  Shaw,  63  N.  Y.  36; 
Brotherton  v.  People,  75  N.  Y.  159. 

North  Carolina.  —  State  v.  Williams,  67  N. 
Car.  12;  State  v.  Tilghman,  11  Ired.  L.  (33  N. 
Car.)  513;  State  v.  Arnold,  13  Ired.  L.  (35  N. 
Car.)  184;  State  v.  Mace,  118  N.  Car.  1244. 

Ohio.  —  Wroe  v.  State,  20  Ohio  St.  460. 

Oregon.  — State  v.  Saunders,  14  Oregon  300; 
State  v.  Foot  You,  24  Oregon  62. 

South  Carolina.  —  State  v.  Quick,  15  Rich. 
L.  (S.  Car.)  342. 

Tennessee.  —  Nelson    v.    State,    7  Humph. 
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(Tenn.)  542;  Baxter  v.  State,  15  Lea  (Tenn.) 
661. 

Texas.  —  Roberts  v.  State,  5  Tex.  App.  141; 
Warren  v.  State,  9  Tex.  App.  629,  35  Am. 
Rep.  745;  Pierson  v.  State,  21  Tex.  App.  14. 

Utah.  —  State  v.  Carrington,  15  Utah  480, 
citing  6  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
126. 

Virginia.  —  Gibson  v.  Com.,  2  Va.  Cas. 
in. 

Washington.  —  State  v.  Gile,  8  Wash.  22. 

Canada.  —  Rex  v.  Sellers,  Car.  C.  L.  233. 

It  has  been  held  that  the  following  declara- 
tion should  have  been  excluded:  "  I  believed 
that  he  [the  defendant]  was  going  after  his. 
pistol  when  he  went  into  the  office.  I 
had  seen  him  at  the  house  with  a  pistol  be- 
fore." "  The  first  clause  of  the  language  of 
the  declarant  under  consideration  is  objec- 
tionable because  it  is  a  mere  matter  of  opinion, 
and  would  have  been  incompetent  if  delivered 
by  a  living  witness  under  oath.  It  is  material 
because  it  impliedly  attributes  to  the  defend- 
ant a  purpose  formed,  at  the  time  designated, 
to  kill  the  deceased,  and  the  taking  of  the 
necessary  steps  to  put  that  purpose  into  exe- 
cution, and  thus  tends  to  fix  the  grade  of  the 
homicide,  not  by  any  statement  of  facts,  but 
by  the  expression  of  a  mere  opinion."  State 
v.  Vansant,  80  Mo.  67. 

And  in  State  v.  Chambers,  87  Mo.  406,  it 
was  said:  "  It  is  insisted  that  the  declarations 
in  this  case  were  not  restricted  to  these  limits, 
and  that  so  much  of  them  were  improperly  ad- 
mitted as  gave  the  reason  for  deceased  follow- 
ing the  defendant  when  leaving  the  room; 
viz.,  '  that  he  thought  he  was  about  to  draw 
something  from  his  pocket,  a  knife  or  pistol,, 
and  that  he  followed  him,  so  that  if  he  did 
draw  a  knife  or  pistol,  that  he  could  catch  it 
or  knock  it  out  of  his  hand  before  he  could 
hurt  him.'  If  deceased  had  been  a  witness  on 
the  stand  he  would  have  been  required  to 
state,  not  his  thoughts  or  opinions,  but  facts 
inducing  the  belief  that  deceased  was  about  to 
draw  a  pistol  or  knife;  and  so  much  of  said 
statement  as  goes  to  a  mere  expression  of  be- 
lief or  opinion,  under  the  ruling  in  the  case 
of  the  State  v.  Vansant,  80  Mo.  67,  was  im- 
properly received." 

Declaration  by  Deceased  that  Defendant  Poisoned 
Him.  —  A  declaration  by  the  deceased  that  the 
defendant  had  poisoned  him  has  been  held 
inadmissible  on  the  ground  that  it  was  the 
statement  of  a  mere  opinion  to  which  he  could 
not  have  testified  if  he  had  been  sworn  as  a 
witness  in  the  case.  Berry  v.  State,  63  Ark. 
382;  Matherly  v.  Com.,  (Ky.  1892)  19  S.  W. 
Rep.  977. 

But  see  Lipscomb  v.  State,  (Miss.  1898)  23, 
So.  Rep.  210. 

2.  Jones  v.  State,  52  Aik.  347;  Berry  v. 
State,  63  Ark.  382. 
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able  to  the  defendant.1 

statements  identifying  Defendant.  —  Every  statement  as  to  the  identity  of  a  per- 
son is  not  necessarily  the  expression  of  an  opinion  because  it  is  a  conclusion 
drawn  from  the  appearance  of  the  person  at  one  time  with  the  recollection  of 
his  appearance  at  some  other  time. 

Positive  statements.  —  Thus,  a  positive  statement  by  the  victim  identifying 
the  defendant  with  his  assailant  is  not  the  expression  of  an  opinion,  but  the 
statement  of  a  fact,  where  the  declarant  had  opportunities  for  accurate 
observation.  And  dying  declarations  to  this  effect  have  frequently  been 
received  in  cases  where  it  did  not  appear  that  the  circumstances  were  such  as 
to  preclude  the  declarant's  having  knowledge  of  the  fact  stated.2    On  the 


1.  Relaxation  in  Favor  of  Defendant  of  Rule 
Against  Opinion  Declarations.  —  In  the  case  of 
Rex  v.  Scaife,  I  M.  &  Rob.  551,  the  declaration 
was  as  follows:  "  I  don't  think  he  would  have 
struck  me  if  I  had  not  provoked  him." 
Coleridge,  J.,  hesitated,  but  finally  admitted 
the  declaration  upon  the  ground  that  it  might 
have  an  influence  on  the  amount  of  punish- 
ment. There  was  no  discussion  at  all  as  to 
whether  or  not  the  declaration  involved  a  con- 
clusion. In  speaking  of  this  declaration,  the 
Kentucky  Court  of  Appeals  in  the  case  of 
Haney  v.  Com.,  (Ky.  1883)  5  Crim.  L.  Mag. 
47,  said  that  it  was  the  expression  of  an  opin- 
ion, but  was  admissible  because  in  favor  of  the 
accused.  In  the  Kentucky  case,  it  was  held 
that  the  general  rule  that  the  declarations  of 
the  deceased  are  only  admissible  when  they 
relate  to  facts  and  not  to  mere  matters  of  opin- 
ion, is  subject  to  the  exception  that  declara- 
tions of  the  mere  opinion  of  the  deceased  are 
admissible  when  they  are  favorable  to  the  ac- 
cused and  explain  the  conduct  or  motives  of 
the  deceased. 

In  State  v.  Ashworth,  50  La.  Ann.  94,  the 
court,  by  Nicholls,  C.  J.,  said:  "  We  were  at 
first  much  impressed  with  the  idea  that  the 
declaration  was  made  inadmissible  as  being 
the  mere  expression  of  a  conclusion  or  an 
opinion  of  the  deceased,  but  have  become 
satisfied  that  the  rules  relative  to  the  admissi- 
bility of  such  declarations  are  not  to  be  as 
rigorously  applied  when  the  fact  itself  of  their 
having  been  made  has  been  satisfactorily 
established,  and  they  are  in  favor  of  the  ac- 
cused, as  when  they  are  sought  to  be  urged 
against  him." 

Declaration  of  Opinion  Objected  to,  Though 
Favorable  to  Defendant.  —  In  Kearney  v.  State, 
101  Ga.  803,  it  was  held  that  the  trial  court 
properly  refused  to  permit  a  witness  to  testify 
in  behalf  of  the  accused  that  the  deceased,  the 
day  after  the  shooting,  told  the  witness  that 
the  shooting  was  accidental,  and  requested  the 
witness  to  so  inform  the  recorder,  at  the  same 
time  saying  that  "  it  must  have  been  acci- 
dental, because  he  did  not  think  Pat  would 
have  done  it  on  purpose."  These  statements 
were  matters  of  opinion  or  belief,  and,  there- 
fore, were  not  admissible  as  dying  declara- 
tions. 

2.  Declarations  Identifying  the  Defendant — Held 
Admissible.  —  Com.  v.  Roddy,  184  Pa.  St.  274. 

Where  the  declarant  first  gave  a  vivid  state- 
ment of  the  circumstances  of  the  transaction, 
showing  the  opportunity  which  he  had  to  see 
his  assailants,  to  know  their  voices,  their 
figures,  their  movements,  their  eyes,  the  color 
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of  their  hair,  and  their  relative  size  and  man- 
ner, and  concluded:  "  I  am  satisfied  that  the 
Roddy  boys  (the  defendants)  brought  to  my 
house  by  the  officers  are  the  same  men  that 
robbed  and  tortured  me,"  it  was  held  that  this 
was  a  distinct  identification,  and  was  properly 
admitted.    Com.  v.  Roddy,  184  Pa.  St.  274. 

In  Brotherton  v.  People,  75  N.  Y.  159,  it 
appeared  that  the  prisoner  approached  the  de- 
ceased, who  was  his  son-in-law,  and  intimately 
acquainted  with  him,  disguised  as  a  tramp. 
The  dying  declarations  were  in  substance  that 
the  deceased  did  not  at  first  recognize  the  pris- 
oner, but  when  the  latter  drew  his  pistol  and 
"  commenced  his  pranks,"  he  knew  that  it 
was  the  prisoner.  It  was  held  that  the  decla- 
rations were  not  merely  expressions  of  opinion, 
but  were  statements  of  facts,  and  were  admis- 
sible in  evidence. 

In  State  v.  Freeman,  1  Spears  L.  (S.  Car.) 
57,  evidence  of  a  declaration  by  the  deceased 
to  the  effect  that  "  Mr.  Freeman  has  killed 
me,"  was  admitted  in  evidence,  but  without 
discussion. 

In  McLean  v.  State,  16  Ala.  672,  the  deceased 
was  asked  by  a  witness  who  shot  him,  and  he 
simply  stated  that  "  the  prisoner  "  shot  him, 
without  attempting  to  explain  the  circum- 
stances attending,  it  and  it  was  decided  that 
the  declaration  was  admissible. 

In  Lipscomb  v.  State,  (Miss.  1898)  23  So. 
Rep.  210,  Judges  Whitfield  and  Thompson 
were  of  the  opinion  that  it  was  proper  to  admit 
evidence  of  the  following  declaration  by  the 
deceased:  "Dr.  Lipscomb  has  killed  me  — 
has  poisoned  me  with  a  capsule  he  gave  me 
to-night."  This  question  was  not,  however, 
directly  involved  in  the  decision  of  the  case. 

Of  the  statement  by  deceased  that  the  de- 
fendant "  had  no  reason  whatever  "  for  shoot- 
ing him,  the  court,  in  People  v.  Farmer,  77 
Cal.  1,  took  the  view  that  it  might  fairly  be 
construed  as  merely  meaning  that,  at  the  time 
of  the  occurrence,  the  deceased  had  attempted 
no  violence  toward  the  defendant.  It  seems, 
however,  that  the  admissibility  of  this  declara- 
tion was  not  actually  involved  in  the  decision 
of  the  case,  for  the  court  says:  "  In  any 
view,  this  specific  objection  to  a  part  of  the 
declaration  should  have  been  called  to  the 
attention  of  the  court  below  by  a  motion  to 
strike  out,  or  by  some  other  appropriate 
methed." 

In  State  v.  Arnold,  13  Ired.  L.  (35  N.  Car.) 
1S4,  it  was  decided  that,  in  the  trial  of  an  in- 
dictment for  murder,  where  the  dying  decla- 
ration of  the  deceased  is,  that  "A.  B.  shot  me 
or  has  killed  me,"  the  court  must  presume 
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other  hand,  such  declarations  have  been  rejected,  as  expressing  mere  opinions, 
in  cases  where  it  appeared  to  the  satisfaction  of  the  court  that  the  attendant 
circumstances  were  such  that  the  declarant  could  not  have  had  knowledge  of 
the  fact  stated.1  But,  to  justify  the  exclusion  of  declarations  on  this  ground, 
the  court  must  be  satisfied  that  the  declarant  could  not,  under. the  circum- 
stances, have  known  the  identity  of  the  malefactor.3 

statements  of  the  Declarant's  Belief.  —  Where  the  declaration  by  its  terms,  taken 
in  connection  with  the  circumstances,  merely  expresses  the  declarant's  belief 
as  to  the  identity  of  the  guilty  person,  it  should,  of  course,  be  excluded.3 


■prima  facie  that  the  deceased  intended  to  state 
a  fact  of  which  he  had  knowledge,  and  not 
merely  to  express  an  opinion,  that  the  jury 
must  judge  of  the  weight  of  this  as  of  other 
•evidence  by  the  accompanying  circumstances. 
If  he  merely  meant  to  express  his  opinion  as 
an  inference  from  the  other  facts,  the  jury 
should  disregard  it  as  evidence  in  itself. 

Statement  by  Deceased  that  He  Had  Been 
"Butchered."  —  In  State  v.  Gile,  8  Wash.  12,  it 
was  contended  that  a  declaration  by  the  de- 
ceased that  he  had  been  "  butchered  "  by  the 
doctors  was  but  the  expression  of  an  opinion, 
and  not  the  statement  of  a  fact  as  to  the  cause 
of  the  declarant's  death.  But  the  court  in- 
clined to  view  it  otherwise,  saying.  "  The  word 
J  butchered  '  simply  means  killed  in  an  un- 
usual, cruel,  01  wanton  manner,  and  no  more 
expresses  an  opinion  of  the  word  '  killed  ' 
when  used  without  qualification." 

1.  Declarations  Identifying  Defendant  —  Held 
Inadmissible  Where  Declarant  Could  Not  Have 
Known  Fact  Stated.  —  On  the  ground  that  it 
was  merely  an  expression  of  an  opinion,  the 
following  declaration  by  the  deceased  was 
held  inadmissible:  "  It  was  E.  W.  who  shot 
me,  though  I  did  not  see  him."  State  v.  Wil- 
liams, 67  N.  Car.  12. 

The  deceased  was  shot  through  a  window  at 
night.  She  stated  that  her  husband  shot  her; 
that  he  said  he  would  shoot  her  through  the 
window  if  she  did  not  sign  certain  papers  con- 
cerning some  money.  She  did  not  pretend 
lhat  she  could  or  did  recognize  the  person 
who  shot  her.  Her  declaration  was  held  to  be 
opinion  evidence,  and  not  admissible.  Binns 
■v.  State,  46  Ind.  313. 

On  the  ground  that  it  was  extremely  prob- 
able, in  view  of  the  attendant  circumstances, 
that  the  declaration  by  the  deceased  as  to  who 
shot  him  was  merely  the  expression  of  an 
opinion  or  belief,  it  was  held  error  to  admit 
evidence  of  the  declaration.  Green  v.  Com., 
<Ky.  1892)  18  S.  W.  Rep.  515. 

2.  Same  —  Admissible  Where  Want  of  Knowl- 
edge Is  Not  Established.  —  In  the  case  of  Walker 
v.  State,  39  Ark.  221,  it  was  argued  that  a  dec- 
laration to  the  effect  that  "  Nick  Walker  shot 
me,"  should  have  been  excluded  from  the  jury 
on  the  ground  that  it  was  the  expression  of  an 
opinion  or  belief  of  the  declarant  that  Walker 
shot  him,  and  not  the  statement  of  a  fact.  It 
was  insisted  that  the  court  should  have  de- 
cided as  a  matter  of  law  upon  the  facts  and 
circumstances  stated  by  other  witnesses  that 
the  declarant  could  not  possibly  have  seen 
who  shot  him,  and  therefore  his  declaration 
that  Nick  Walker  shot  him  was  necessarily  an 
opinion  or  belief,  and  should  have  been  ex- 
cluded from  the  jury.    While  the  question  was 


not  properly  presented  to  the  reviewing  court 
by  the  bill  of  exceptions,  it  declared  that  it 
had  no  objection  to  ruling  upon  the  point 
made  by  counsel,  and  said:  "We  cannot 
undertake  to  say  upon  the  facts  and  circum- 
stances in  evidence,  as  stated  in  the  bill  of  ex- 
ceptions, that  it  was  physically  impossible  for 
Jenkins  [the  declarant]  to  have  seen  so  as  to 
recognize  the  person  who  shot  him.  *  *  * 
If  deceased  had  been  on  the  stand  as  a  wit- 
ness, and  stated  that  Nick  Walker  shot  him, 
and  nothing  more,  it  would  have  been  com- 
petent testimony.  But  if,  on  cross-exami- 
nation, he  had  shown  that  he  was  merely  stat- 
ing an  opinion  or  belief,  and  not  a  fact  within 
his  knowledge,  it  might  have  been  ex- 
cluded. *  *  *  We  think,  in  this  case,  that 
the  declaration  made  by  Jenkins  at  the  time 
when  he  believed  he  was  about  to  die,  was 
competent  to  go  to  the  jury  for  what  it  was 
worth,  and  that  it  was  their  province  to  judge 
of  its  weight  by  comparing  it  with  the  facts  and 
circumstances  in  evidence.  The  declaration, 
when  considered  in  the  light  of  the  attending 
circumstances,  could  not  have  been  of  much 
value,  and  it  is  not  probable  that  the  jury  re- 
garded it  as  of  much  weight.  But  whether 
Jenkins  could  or  might  have  seen  the  person 
who  shot  him,  was  a  question  of  fact  for  the 
jury,  and  not  of  law  for  the  court." 

In  State  v.  Quick,  15  Rich.  L.  (S.  Car.)  342, 
the  deceased  had  been  shot  at  night  while  rid- 
ing in  a  buggy  with  a  companion,  who  saw 
the  flash  of  a  gun,  but  not  the  prisoner.  The 
dying  declaration  of  the  deceased  that  the 
prisoner  "  is  the  man  who  has  killed  me,"  was 
held  admissible,  apparently  on  the  ground 
that  the  court  could  not  say  that  the  declarant 
had  not  seen  the  person  who  shot  him. 

3.  Statement  of  Belief.  —  In  People  v.  Was- 
son,  65  Cal.  538,  the  following  declaration  was 
held  to  be  an  opinior,  and  not  admissible: 
"  I  think  that  this  man,  Henry  Wasson,  is  the 
man  that  shot  me." 

And  in  State  v.  Vansant,  80  Mo.  67,  it  was 
held  that  the  court  should  have  excluded  the 
following  declaration:  "  I  believe  the  defend- 
ant was  going  after  his  pistol  when  he  went 
into  the  house.  *  *  *  I  had  seen  him  at 
the  house  with  a  pistol  before." 

In  State  v.  Foot  You,  24  Oregon  61,  the 
counsel  for  the  defendant  claimed  that  the 
dying  declarations  of  the  deceased  were  inad- 
missible in  evidence,  for  the  reason  that  they 
were  mere  statements  of  his  opinion  as  to  who 
did  the  shooting.  The  first  statement  of  the 
deceased  was:  "  I  was  shot  in  the  back  and 
could  not  see  the  man  that  shot  me,  but  I 
caught  a  glimpse  of  him  as  I  fell,  and  I  think 
that  I  would  know  him  if  I  see  him."  On 
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(3)  Statements  Respecting  Provocation  for  Defendant 's  Act.  —  A  statement 
which  tends  to  show  whether  there  was  any  provocation  for  the  defendant's- 
act  may  be  so  worded  as  to  be  admissible.1    It  has,  however,  been  held  that 
the  general  statement  that  there  was  no  cause  for  the  defendant's  act  is  not 
admissible.2    But  some  courts  have  taken  the  contrary  view.3 


the  following  day,  when  the  defendant  was 
taken  to  the  hospital  for  identification,  the  de- 
ceased, after  seeing  him,  made  another  state- 
ment in  which  he  said:  "  I  recognize  the 
defendant,  Don  Foot  (Foot  You),  as  the  man 
whom  I  first  spoke  to  when  I  went  into  the 
saloon.  He  is  the  stout  man  I  refer  to  in  my 
previous  statement.  I  then  turned  and  walked 
away,  and  he  shot  me.  I  could  see  him  as  I 
fell.  I  fully  recognize  the  man  I  just  saw  as 
the  man  whom  I  spoke  to,  and  who  afterwards 
shot  me."  The  court  regarded  this,  not  as  a 
statement  of  an  opinion  as  to  who  did  the 
shooting,  but  as  a  positive  unqualified  decla- 
ration of  a  fact  to  which  the  deceased  could 
have  testified  had  he  been  living  and  called  as  a 
witness  on  the  trial.  The  court  distinguished 
the  case  from  that  of  People  v.  Wasson,  65  Cal. 
538,  saying:  "  In  that  case,  the  deceased  did 
not  see  the  defendant  fire  the  shot,  and  did  not 
pretend  to  know  who  it  was  that  shot  him,  and 
his  declaration  was  merely  the  expression  of 
an  opinion  on  the  subject.  Here,  the  deceased 
saw  the  man  who  shot  him,  and  positively 
identified  the  defendant  as  the  person  who  in- 
flicted the  fatal  wound." 

1.  Statement  that  Accused  and  Declarant  were 
Engaged  in  Play. —  In  Com.  v.  Matthews,  8g 
Ky.  287,  the  declarant's  statement  in  substance 
was  that  he  and  the  accused  were  playing, 
and  that  the  shooting  was  an  accident.  The 
court  said :  "  To  be  competent  as  a  dying  dec- 
laration, the  statement  must  not  only  relate 
to  the  immediate  circumstances  of  the  transac- 
tion resulting  in  the  injury,  but  it  must  detail 
facts,  and  not  the  opinion  of  the  declarant.  In 
our  opinion,  the  statement  in  this  instance  con- 
forms to  this  rule.  It  is  unlike  the  case  where 
the  injured  party  declared  that  he  had  been 
killed  for  nothing.  This  was  purely  his  opin- 
ion and  inference.  Here  the  injured  man 
said  that  he  and  the  accused  were  engaged  in 
play,  and  that  the  shooting  was  an  accident. 
This,  in  our  opinion,  was  the  statement  of  a 
fact  more  than  the  giving  of  an  opinion, 
and  the  court  properly  permitted  it  to  be 
proven." 

2.  Declarations  as  to  Cause  of  Defendant's  Act  — 
Held  Inadmissible.  —  See  Starr  v.  Com.,  97  Ky. 

193-  , 

In  Collins  v.  Com.,  12  Bush  (Ky.)  271,  the 
statement  that  the  defendant  killed  the  de- 
ceased "  for  nothing  "  was  regarded  as  the  ex- 
pression of  an  opinion  and  held  inadmissible. 
See  comments  on  this  case  in  Boyle  v.  State, 
105  Ind.  469,  55  Am.  Rep.  218. 

In  State  v.  Elkins,  101  Mo.  344,  the  declara- 
tion was,  that  defendant  "  picked  a  fuss  with 
me,  and  was  running  over  me,  and,  because  I 
did  not  want  him  to,  he  killed  me."  This 
declaration  was  held  to  be  inadmissible  for  the 
reason  that  it  was  not  a  narration  of  the  facts, 
and  was  not  designed  as  such  by  the  decla- 
rant, but  was  a  statement  by  him  of  his  conclu- 
sions as  to  the  whole  matter. 

3.  Same  —  Held  Admissible.  —  When  making 


a  dying  declaration,  the  declarant,  in  speaking 
of  the  fatal  wound,  said  it  was  done  without 
any  provocation  on  his  part.  It  was  held,  in 
Ohio,  that  this  declaration  was  not  incompe- 
tent, it  relating  to  fact,  not  opinion.  Wroe  v. 
State,  20  Ohio  St.  460. 

In  Payne  v.  State,  61  Miss.  161,  it  was  held 
that  the  statement  of  the  deceased  that  the  de- 
fendant shot  him  "  without  cause  "  was  not 
the  expression  of  an  opinion,  but  was  admis- 
sible. And  in  Powers  v.  State,  74  Miss.  777, 
this  decision  was  cited,  apparently  with  ap- 
proval, as  sustaining  the  proposition  that  a 
statement  made  by  the  deceased  to  the  ac- 
cused, to  the  effect  that  "  you  have  killed 
me  without  cause,"  was  properly  admitted 
as  a  dying  declaration,  as  well  as  a  state- 
ment made  to  the  accused  and  not  denied  by 
him. 

In  Pierson  v.  State,  21  Tex.  App.  14,  the 
court,  relying  upon  the  above-cited  cases  of 
Wroe  v.  State,  20  Ohio  St.  460,  and  Payne  v. 
State,  61  Miss.  161,  held  that  the  declarant's 
statement  that  "  they  had  no  occasion  to  shoot 
me  "  was  not  a  mere  inference  or  opinion  of 
the  wounded  man,  and  inadmissible  as  a 
dying  declaration  on  that  account. 

And,  in  the  Texas  case  of  Roberts  v.  State, 
5  Tex.  App.  151,  it  was  held  that  the  state- 
ment, "  S.  R.  killed  me  for  nothing,"  stated 
a  fact  beyond  opinion,  and  was,  therefore, 
admissible. 

Where  the  deceased  was  asked,  "  What  rea- 
son, if  any,  had  the  man  for  shooting  you?" 
and  he  answered,  "  Not  any,  that  I  know  of," 
it  was  held,  in  Boyle  v.  State,  97  Ind.  322, 
that  this  was  not  the  expression  of  an  incompe- 
tent opinion,  but  was  the  statement  of  a  fact, 
and  the  declaration  was,  therefore,  admissible. 
Upon  the  case  coming  before  the  court  a  sec- 
ond time,  in  Boyle  v.  State,  105  Ind.  469,  55 
Am.  Rep.  218,  this  ruling  was  affirmed. 

In  the  case  of  Darby  v.  State,  79  Ga.  63,  the 
dying  declaration  made  by  the  deceased  that 
the  defendant,  had  cut  him,  and  that  he  had 
done  nothing  to  cause  it,  was  objected  to  upon 
the  ground  that  it  stated  a  conclusion,  rather 
than  a  fact,  but  it  was  held  that  this  objection 
was  properly  overruled. 

The  statement  of  the  deceased  in  People  v. 
Abbott,  (Cal.  1884)  4  Pac.  Rep.  770,  was  that 
"  the  man  cut  him  with  a  knife,  and  that  he 
had  no  cause  for  it  whatever,"  and  it  was  held 
to  be  the  statement  of  a  fact. 

The  statement  of  the  dying  person  in  State 
v.  Nettlebush,  20  Iowa  257,  was  in  answer 
to  a  question  whether  the  shot  was  acci- 
dental or  intentional,  and  the  answer  was  that 
"  it  was  intentional."  The  evidence  was  held 
competent,  but  without  any  discussion. 

In  Sullivan  v.  State,  102  Ala.  135,  4S  Am.  St. 
Rep.  22,  the  declaration  was:  "  Jim  Sullivan 
cut  me.  He  cut  me  for  nothing.  I  never  did 
anything  to  him."  This  declaration,  though 
very  general,  was  held  admissible  as  a  collect- 
ive fact. 
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(4)  Completeness  of  Statement.  —  The  statement  must  be  complete  in  itself ; 
for  if  incomplete,  as  where  the  dying  man  intended  to  connect  his  statements 
with  qualifications  and  explanations  which,  from  some  cause,  he  was  prevented 
from  making,  such  incomplete  and  unexplained  declaration  should  be  excluded 
from  the  jury.1  But  that  the  declarant  did  not  give  a  complete  narrative  of 
all  that  occurred,  or  might  very  legitimately  be  supposed  to  have  occurred, 
constitutes  no  objection  to  the  competency  or  sufficiency  of  the  dying  declara- 
tions, where  it  does  not  appear  but  that  the  declarant  said  all  that  he  intended 
to  say  and  fully  completed  his  declarations.2 

(5)  Vague  and  Indefinite  Expressions.  —  Vague  and  indefinite  expressions, 
and  all  language  that  does  not  distinctly  point  to  the  cause  of  death  and  its 
attending  circumstances,  but  requires  to  be  aided  by  inference  or  supposition 
in  order  to  establish  facts  tending  to  criminate  the  accused,  are  inadmissible.3 


In  State  v.  Mace,  118  N.  Car.  1244,  it  was 
held  not  error  to  admil  the  following  declara- 
tion in  evidence.  "  O,  Lord,  they  have  mur- 
dered me  for  nothing  in  the  world."  The 
•court  did  not  understand  such  declaration  as 
being  an  expression  of  opinion  as  to  the 
degree  of  the  homicide. 

In  a  case  where  there  was  evidence  tending 
to  show  improper  relations  between  the  de- 
fendant and  the  declarant's  wife,  it  was  held 
not  error  to  admit  evidence  showing  that 
when  the  deceased  was  asked  why  the  defend- 
ant shot  him,  he  answered,  "  You  know  why." 
Wagoner  v.  Territory,  (Arizona  1897)  51  Pac. 
Rep.  145- 

Declaration  that  Defendant  "  Shot  Me  Down 
Like  a  Dog."  —  In  State  v.  Saunders,  14  Oregon 
300,  the  declaration  was:  "  He  shot  me  down 
like  a  dog."  In  answer  to  the  contention  that 
this  declaration  was  not  as  to  facts  entirely, 
but  embraced  conclusions,  the  court  said: 
"  I  do  not  think  the  expression  of  the  deceased 
a  conclusion.  It  was  given  as  a  part  of  his 
narrative  relating  to  the  affair,  and  I  think  it 
was  merely  intended  to  illustrate  the  lack  of 
provocation  and  the  wantonness  in  which  the 
appellant  did  the  act.  It  was  descriptive  of 
the  manner  in  which  the  act  was  committed. 
It  conveyed  the  idea  that  the  appellant  disre- 
garded the  claims  of  humanity,  and,  without 
giving  him  any  warning,  wantonly  shot  him. 
It  was  the  statement  of  a  fact  made  by  way  of 
illustration."  This  identical  declaration  was 
also  held  admissible  in  the  case  of  White  v. 
State,  100  Ga.  659. 

1.  Incomplete  or  Fragmentary  Statement  Inad- 
missible.—  1  Greenl.  Ev.,  §  159,  p.  257;  Rex  v. 
Fagent,  7  C.  &  P.  238,  32  E.  C.  L.  501;  State  v. 
Ash  worth,  50  La.  Ann.  94;  Brown  v.  State,  32 
Miss.  442;  State  v.  Johnson,  118  Mo.  491,  40 
Am.  St.  Rep.  405,  Finn  v.  Com.,  5  Rand.  (Va.) 
701.  See  McLean  v.  State,  16  Ala.  675;  Vass 
•v.  Com.,  3  Leigh  (Va.)  786,  24  Am.  Dec.  695. 

2.  Declaration  Admissible  Though  Not  Detailing 
All  the  Circumstances.  —  State  v.  Nettlebush,  20 
Iowa  257;  State  v.  Patterson,  45  Vt.  308,  12 
Am.  Rep.  200.  See  Wagoner  v.  Territory, 
(Arizona,  1897)  51  Pac.  Rep.  145. 

In  McLean  v.  State,  16  Ala.  672,  where  the 
deceased,  being  asked  who  shot  him,  replied, 
"  The  prisoner,"  it  was  held  that  the  declara- 
tion was  complete  and  could  not  be  rejected 
because  from  weakness  and  exhaustion  he  was 
unable  to  answer  another  question  propounded 
to  him  immediately  afterwards. 


In  People  v.  Chin  Mook  Sow,  51  Cal.  597,  it 
was  held  that  a  dying  declaration  was  not  in- 
admissible because  the  injured  person  declined 
to  answer  further  questions,  saying,  "  Do  not 
talk  to  me,  I  am  a  dying  man." 

A  dying  declaration,  which  was  taken  down 
in  writing,  is  not  incomplete  because  the  mem- 
orandum does  not  contain  the  questions  to 
which  the  declarations  were  responsive.  Com. 
v.  Haney,  127  Mass.  455. 

3.  Vague  and  Indefinite  Expressions  Inadmissi- 
ble.—  Scott  v.  People,  63  111.  508;  State  v. 
Baldwin,  79  Iowa  714;  States.  Perigo,  80  Iowa 
37;  Luby  v.  Com.,  12  Bush  (Ky.)  1;  State  z>. 
Center,  35  Vt.  378. 

Thus,  where  the  mother  of  the  deceased,  re- 
ferring to  the  latter's  sickness  and  its  cause 
said  to  her,  "  My  stepmother  "  (one  of  the  ac- 
cused) "  is  the  cause  of  this,"  and  the  deceased 
said,  "  Harry,  Harry,"  these  words  were  held 
inadmissible  as  a  dying  declaration.  State  v. 
Center,  35  Vt.  378. 

Expressions  or  ejaculations  not  connected 
with  any  statement  antecedent  or  subsequent, 
and  not  responsive  to  inquiries  or  suggestions, 
have  been  rejected.  Luby  v.  Com.,  12  Bush. 
(Ky.)2. 

In  State  v.  Baldwin,  79  Iowa  714,  the  trial 
court  had  admitted  the  following  declaration: 
"  He  is  the  cause  of  my  death.  Oh,  those 
horrible  instruments!  Laws,  is  the  cause  of 
my  death,  he  is  my  murderer.  They  abused 
me  terribly."  It  was  held  that  the  admission 
of  this  evidence  was  error.  The  declarations 
did  not  expressly  charge  the  defendant  with 
using  or  procuring  the  use  of  instruments, 
but  were  such  as  the  declarant  might  naturally 
make  in  her  extremity  about  her  seducer,  with- 
out intending  to  charge  him  with  anything 
more  than  her  seduction. 

In  the  case  of  People  v.  Olmstead,  30  Mich. 
431,  the  court  held  that  it  was  error  to  admit 
evidence  of  the  following  exclamation  by  the 
deceased:  "  O  Aleck!  what  have  we  done?  I 
shall  die."  Campbell,  J.,  in  delivering  the 
opinion  of  the  court,  said  :  "  The  so-called  dec- 
laration admitted  here  was  entirely  destitute 
of  any  feature  of  testimony  in  the  proper  sense 
of  the  term.  There  is  nothing  to  indicate  that 
it  referred  to  the  cause  of  death.  It  was  not 
made  for  the  purpose  of  explaining  any  act 
connected  with  the  death.  It  formed  no  part 
of  any  conversation  and  was  called  out  by  no 
question  or  suggestion,  and  does  not  purport 
to  be  a  narrative  of  anything." 
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Conflicting  or  Inconsistent  Declarations.  —  It  has  been  said  that  the  fact  that  dying 
declarations  are  conflicting  or  inconsistent  has  nothing  to  do  with  their  admis- 
sibility, but  only  goes  to  their  credibility.'1 

d.  Relevancy  of  the  Declarations  — (i)  General  Rule.  —  As  to  their 
relevancy,  dying  declarations  are  governed  by  the  same  rules  as  testimony, 
except  that  they  are  restricted  to  the  act  of  killing  and  the  circumstances, 
immediately  attending  it  and  forming  part  of  the  res gcst<z.% 


In  State  v.  Perigo,  80  Iowa  37,  it  was  held 
error  to  admit  the  following  declaration: 
"  Hill,  it  is  pretty  hard  to  go  through  the  whole 
war  and  come  home  and  be  murdered  on  my 
own  farm."  The  court  said  of  this  declara- 
tion that  it  "  is  not  a  statement  of  any  fact 
concerning  the  cause  and  circumstances  of  the 
homicide,  nor  of  any  circumstances  concerning 
it.  It  is  not  a  statement  to  which  the  deceased 
would  have  been  competent  to  testify,  but  a 
mere  exclamation  as  to  the  hardship  of  his 
then  situation." 

1.  Inconsistent  or  Conflicting  Declarations  Ad- 
missible. —  Moore  v.  State,  12  Ala.  764,  46  Am. 
Dec.  276;  Richards  v.  State,  82  Wis.  172. 

2.  Declaration  Must  Relate  to  Homicide  —  Eng 
land.  —  Rex  v.  Mead,  2  B.  &  C.  605,  9  E.  C.  L. 
196;  Reg.  v.  Hind,  Bell  C.  C.  253,  8  Cox  C. 
C.  300;  Doe  v.  Ridgway,  4  B.  &  Aid.  55,  6  E. 
C.  L.  387. 

Alabama.  —  Moore  v.  State,  12  Ala.  764,  46 
Am.  Dec.  276;  McLean  v.  State,  16  Ala.  672; 
Johnson  v.  State,  17  Ala.  618;  Mose  v.  State, 
35  Ala.  422;  Ben  v.  State,  37  Ala.  103;  Sulli- 
van v.  State,  102  Ala.  135,  48  Am.  St.  Rep.  22; 
Johnson  v.  State,  47  Ala.  9;  Walker  v.  State, 
52  Ala.  192;  Reynolds  v.  State,  68  Ala.  502; 
Faire  v.  State,  58  Ala.  80;  Brown  v.  State,  74 
Ala.  478 ;  Blackburn  v.  State,  98  Ala.  65 ;  Kirby 
v.  State,  89  Ala.  63 ;  Johnson  v.  State,  94  Ala.  35. 

California.  —  People  v.  Taylor,  59  Cal.  640; 
People  v.  Fong  Ah  Sing,  64  Cal.  253,  70  Cal. 
8;  People  v.  Hall,  94  Cal.  596;  People  v.  Wong 
Chuey,  117  Cal.  624. 

Colorado.  —  McBride  v.  People,  5  Colo.  App. 
91;  Mora  v.  People,  19  Colo.  255. 

Connecticut.  —  Daily  v.  New  York,  etc.,  R. 
Co.,  32  Conn.  358. 

Florida.  —  Dixon  v.  State,  13  Fla.  639;  Sav- 
age v.  State,  18  Fla.  909. 

Georgia. — Campbell  v.  State,  11  Ga.  375; 
Dumas  v.  State,  65  Ga.  471;  Mitchell  v.  State, 
71  Ga.  128;  Whitaker  v.  State,  79  Ga.  87;  Bry- 
ant v.  State,  80  Ga.  272. 

Illinois.  —  Starkey  v.  People,  17  111.  20;  Scott 
v.  People,  63  111.  508. 

Indiana. — Jones  v.  State,  71  Ind.  77;  Boyle 
v.  State,  105  Ind.  469,  55  Am.  Rep.  218. 

Iowa.  —  State  v.  Schmidt,  73  Iowa  469;  State 
v.  Perigo,  80  Iowa  37. 

Kansas. — State  v.  Medlicott,  9  Kan.  257; 
State  v.  Furney,  41  Kan.  115,  13  Am.  St.  Rep. 
262. 

Kentucky.  —  Collins  v.  Com.,  12  Bush  (Ky.) 
271;  Leiber  v.  Com.,  9  Bush  (Ky.)  13;  Walston 
v.  Com.,  16  B.  Mon.  (Ky.)  34;|Vaughan  v.  Com., 
86  Ky.  431;  Com.  v.  Matthews,  89  Ky.  293; 
Pace  v.  Com.,  89  Ky.  204;  Starr  v.  Com.,  97 
Ky.  193. 

Louisiana.  —  State  v.  Black,  42  La.  Ann.  861. 
Michigan.  —  People  v.  Knapp,  26  Mich.  112. 
Minnesota.  —  State  v.  Pearce,  56  Minn.  233. 
Mississippi.  —  Lambeth  v.  State,  23  Miss.  354; 


Merrill  v.  State,  58  Miss.  65;  Lipscomb  v. 
State,  (Miss.  1898)  23  So.  Rep.  210. 

Missouri.  —  State  v.  Draper,  65  Mo.  335,  27 
Am.  Rep.  287;  State  v.  Jefferson,  77  Mo.  136; 
State  v.  Vansant,  80  Mo.  67;  State  v.  Cham- 
bers, 87  Mo.  406;  State  v.  Evans,  124  Mo.  397; 
State  v.  Reed,  137  Mo.  125. 

Nebraska.  —  Binfield  v.  State,  15  Neb.  487. 
New    York.  —  Hackett  v.   People,  54  Barb. 
(N.  Y.)37o;  People  v.  Sweeney,  41  Hun(N.  Y.)1 
332;  People  v.  Davis,  56  N.  Y.  103. 

North  Carolina.  —  State  v.  Shelton,  2  Jones 
L.  (47  N.  Car.)  364,  64  Am.  Dec.  587. 

Ohio.  —  State  v.  Harper,  35  Ohio  St.  78,  35 
Am.  Rep.  596. 

Oregon.  —  State  v.  Garrand,  5  Oregon  216. 
Pennsylvania.  —  Com.  v.  Murray,  2  Ashm. 
(Pa.)  49;  Railing  v.  Com.,  110  Pa.  St.  100. 

South  Carolina.  —  State  v.  Bradley,  34  S.  Car.. 
139;  State  v.  Banister,  35  S.  Car.  290. 

Tennessee.  —  Nelson  v.  State,  7  Humph. 
(Tenn.)  543;  Denton  v.  State,  1  Swan  (Tenn.) 
279. 

Texas.  —  Benavides  v.  State,  31  Tex.  579; 
Irby  v.  State,  25  Tex.  App.  203;  Lister  v.  State, 
1  Tex.  App.  739;  West  v.  State,  7  Tex.  App. 
150;  Ex  p.  Fatheree,  34  Tex.  Crim.  Rep.  594. 
Vermont.  — State  v.  Wood,  53  Vt.  560. 
Virginia.  —  Puryear  v.  Com.,  83  Va.  51. 
Washington.  —  State  v.  Moody,  18  Wash.  165. 
West  Virginia. — Crookham  v.  State,  5  W. 
Va.  510. 

Statement  that  Declarant  Never  Carried  Weap- 
ons.—  The  statement  that  the  deceased  "  had' 
never  carried  anything  to  hurt  any  one  " 
was  held  inadmissible,  on  the  ground  that  it 
did  not  relate  directly  to  the  act  of  killing,  and 
was  not  a  circumstance  immediately  connected 
with  that  act.  Collins  v.  Com.,  12  Bush  (Ky.) 
272. 

Statement  that  Declarant  Was  Unarmed  at  the 
Time.  —  A  dying  declaration  to  the  effect  that 
the  deceased  was  not  armed  at  the  time  he  was 
shot  by  the  accused  has  been  held  to  be  in- 
admissible. Savage  v.  State,  18  Fla.  909; 
State  v.  Reed,  137  Mo.  125. 

But  in  State  v.  Reed,  137  Mo.  125,  a  dec- 
laration to  the  effect  that  the  deceased  was 
unarmed  was  held  to  have  been  properly  ad- 
mitted on  the  ground  that  it  was  a  statement 
that  a  witness  on  the  stand  would  have  been 
allowed  to  make. 

Statement  by  Deceased  that  He  Was  "  Robbed  of 
His  Life."  —  In  Savage  v.  State,  18  Fla.  958.  it 
was  said  that  the  declaration  by  the  deceased 
that  he  was  "  robbed  of  (his)  life  "  was  not  a 
part  of  the  res  gesta",  and  should  not  be  admit- 
ted in  evidence. 

Statement  as  to  Paternity  of  Declarant's  Child. 
—  In  a  case  where  a  father  was  charged  with 
the  murder  of  his  daughter,  committed  in  pro- 
curing an  abortion,  it  was  said  that  the  fact 
that  the  defendant  was  the  father  of  his 
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(2)  Declarations  Identifying  Defendant.  —  The  identification  of  the  person 
who  committed  the  crime  certainly  relates  to  the  circumstances  attending  the 
transaction  under  investigation,  and  may  be  proved  by  the  victim's  dying 
declarations.1 

(3)  Declarations  Relating  to  Distinct  Transactions  —  In  General.  —  But  dying 
declarations  are  not  pertinent  or  relevant  to  the  issue  when  they  deal  with 
distinct  and  separate  transactions.2 

Prior  or  Subsequent  Transactions.  —  Hence,  dying  declarations  are  usually  inadmis- 
sible to  prove  what  occurred  either  before  the  commission  of  the  act  which 
caused  the  declarant's  death  3  or  after  that  transaction.4 


daughter's  child  could  not  be  proved  by  her 
dying  declarations.  Ex  p.  Fatheree,  34  '.Tex. 
Crim.  Rep.  594. 

1.  Identifying  Defendant  —  Admissibility  of 
Declarations.  —  State  v.  Kessler,  15  Utah  142; 
Com.  v.  Murray,  2  Ashm.  (Pa.)  49;  Com.  v. 
Roddy,  184  Pa.  St.  274.  See  supra,  this  title 
and  division,  the  subdivision  Competency  of 
Declarations  as  Testimony. 

Where  a  witness  had  testified,  without  objec- 
tion, that  the  deceased  had  been  interrogated 
as  to  who  did  the  shooting,  and  had  replied 
that  he  did  not  know,  and  the  defendant's 
counsel  then  endeavored  to  elicit  from  the 
witness  whether  the  deceased  had  not  in  addi- 
tion said  that  it  was  not  the  defendant,  it  was 
held  error  to  sustain  an  objection  to  this  ques- 
tion on  the  ground  of  incompetency.  "  So  long 
as  the  evidence  was  in  the  case  as  to  what 
Mullen  [the  deceased]  said,  defendant  was 
entitled  to  refresh  the  memory  of  the  witness 
in  a  proper  manner,  and  bring  out,  if  he  could, 
what  more,  if  anything,  he  said  in  that  connec- 
tion. It  was  not  inconsistent  with  Mullen's 
statement  that  he  did  not  know  the  parties, 
for  him  also  to  have  said  that  he  knew  Mat- 
tox  was  not  one  of  them.  His  ignorance  of 
who  shot  him  was  not  incompatible  with 
knowledge  of  who  did  not  shoot  him."  Mat- 
tox  v.  U.  S.,  146  U.  S.  140. 

Name  of  Victim  Provable  by  His  Dying  Declara- 
tion. —  In  Lister  v.  State,  I  Tex.  App.  739,  the 
question  was  whether  or  not  the  name  of  the 
person  killed  can  be  proved  by  his  own  state- 
ment as  to  what  his  name  was,  made  by  him 
in  his  dying  declaration.  The  declaration  was 
held  competent  for  that  purpose.  "  It  is  most 
clearly  evident  that,  had  the  case  been  one  of 
assault  with  intent  to  murder,  for  instance, 
and  deceased  had  been  sworn  as  a  witness,  he 
would  have  been  competent  to  testify  as  to  his 
name,  and  his  testimony  as  to  that  fact  —  a 
fact  most  pertinent  and  most  important  to  the 
issue  to  be  tried  —  would  have  been  perhaps 
more  conclusive  than  if  coming  from  the  lips 
of  any  other  witness;  in  a  word,  would  have 
been  one  of  the  most  certain  evidences  of  that 
fact.  We  can  see  no  reason  why  this  fact, 
contained  in  his  dying  declarations  and  as  part 
thereof,  and  tending,  as  it  did,  expressly  and 
positively  to  prove  the  corpus  delicti  as  charged, 
was  not  competent  and  admissible  as  any  other 
fact  therein  stated." 

2.  Distinct  Transactions  —  Declarations  Relat- 
ing to  Inadmissible.  —  Sullivan  v.  State,  102  Ala. 
135,  48  Am.  St.  Rep.  22;  Johnson  v.  State,  17 
Ala.  618;  People  i/.  Sanchez,  24  Cal.  17;  People 
v.  Fong  Ah  Sing,  70  Cal.  8;  Exp.  Barber,  16 
Tex.  App.  369. 

3.  Prior  Transactions  —  Declarations  Inadmis- 
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sible  to  Prove  —  Alabama. — Johnson  v.  State, 
17  Ala.  622;  McHugh  v.  State,  31  Ala.  317; 
Mose  v.  State,  35  Ala.  422;  Sullivan  v.  State, 
102  Ala.  135,  48  Am.  St.  Rep.  22. 

California.  —  People  v.  Taylor,  59  Cal.  640. 

Illinois.  —  Barnett  v.  People,  54  111.  325; 
Weyrich  v.  People,  89  111.  90. 

Indiana.  —  Binns  v.  State,  46  Ind.  311 ;  Jones 
v.  State,  71  Ind.  66;  Montgomery  v.  State,  80 
Ind.  338,  41  Am.  Rep.  815. 

Missouri.  —  State  v.  Vansant,  80  Mo.  67; 
State  v.  Draper,  65  Mo.  335,  27  Am.  Rep.  287. 

Arew  York.  —  Hackett  v.  People,  54  Barb. 
(N.  Y.)  372. 

North  Carolina.  —  State  v.  Shelton,  2  Tones 
L.  (47  N.  Car.)  364,  64  Am.  Dec.  587. 

Tennessee.  —  Nelson  v.  State,  7  Humph. 
(Tenn.)  542. 

But  see  People  v.  Green,  1  Park.  Cr.  Rep. 
(Rensselaer  Oyer  &  T.  Ct.)  11 ;  State  v.  Terrell, 
12  Rich.  L.  (S.  Car.)  330;  State  v.  Petsch,  43 
S.  Car.  132. 

In  State  v.  Belton,  24  S.  Car.  185,  58  Am. 
Rep.  245,  a  dying  declaration  of  the  deceased 
that  the  accused  had  passed  him  on  the  after- 
noon of  the  homicide,  on  the  road,  was  held  ad- 
missible in  evidence. 

In  the  case  of  State  v.  Vansant,  80  Mo.  67, 
the  dying  declaration  was  as  follows:  "I  be- 
lieved he  [the  defendant]  was  going  after  his 
pistol  when  he  weni  into  the  office.  I  had  seen 
him  at  the  house  with  a  pisto!  before."  In 
holding  that  it  should  have  been  excluded,  the 
court  said  of  the  latter  portion  of  this  state- 
ment that  it  "  relates  to  previous  events  in  no 
way  connected  with  the  homicide,  and  was  cal- 
culated perhaps  to  prejudice  the  jury  against 
the  defendant  as  a  man  in  the  habit  of  carry- 
ing deadly  weapons,  and,  therefore,  of  malev- 
olent disposition.  Such  statements  as  this  are 
declared  by  the  authorities  to  be  inadmissible." 

Statements  Relating  to  Former  Difficulties  be- 
tween the  defendant  and  declarant  are,  there- 
fore, inadmissible.  Walker  v.  State,  52  Ala. 
192;  People  v.  Taylor,  59  Cal.  640.  See 
Thomas  v.  Slate,  11  Tex.  App.  315. 

The  declaration  by  the  deceased  that  the  ac- 
cused "  had  two  or  three  times  before  tried  to 
kill  him  "  has  been  held  inadmissible  on  the 
ground  that  it  related  to  former  transactions. 
Nelson  v.  State,  7  Humph.  (Tenn.)  543. 

Previous  Threats  by  the  Defendant  are  not 
properly  proved  by  the  dying  declarations  of 
the  victim.  Binns  7/.  State,  46  Ind.  311;  Jones 
v.  State,  71  Ind.  66;  State  v.  Perigo,  80  Iowa 
37;  Merrill  v.  State,  58  Miss.  65;  State  v. 
Draper,  65  Mo.  335,  27  Am.  Rep.  287;  State  v. 
Wood,  53  Vt.  560;  State  v.  Moody,  18  Wash.  165. 

4.  Subsequent  Transactions  —  Declarations  In- 
admissible to  Prove.  —  People  v.  Wong  Chuey, 
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D  YING  DECLARA  TIONS.     Questions  of  Law  and  Fact. 


(4)  Declarations*  Showing  State  of  Feelings  Between  Declarant  and  Defend- 
ant.  —  The  dying  declarations  of  a  deceased  person  showing  the  state  of  feel- 
ings existing  between  himself  and  a  defendant  charged  with  homicide  are  not 
competent  evidence  for  the  prosecution. 1 

e.  Impeachment  and  Corroboration  of  Dying  Declarations  — 
impeachment.  —  Dying  declarations  may  be  impeached  in  any  of  the  modes  by 
which  the  evidence  of  the  deceased  could  have  been  impeached  had  he  been 
alive  and  testifying  upon  the  witness  stand.2 

Character  of  Declarant.  —  Thus  dying  declarations  may  be  discredited  by  show- 
ing that  the  character  of  the  declarant  was  bad.3 

irreiigiousness  of  Declarant.  —  Or  the  value  of  the  declarations  as  evidence  may 
be  impaired  by  showing  that  the  declarant  did  not  believe  in  a  future  state  of 
reward  or  punishment.4 

Contradictory  statements.  —  Although  it  is,  of  course,  impossible  in  this  case  to 
lay  a  foundation  for  evidence  of  contradictory  statements  by  asking  the  wit- 
ness whether  he  made  such  statements,  it  may  be  shown  that  the  declarant 
had  made  statements  which  were  contradictory  of  his  dying  declarations.5 
And  the  fact  that  the  contradictory  statements  are  not  themselves  admissible 
as  dying  declarations  is  immaterial.6 

Corroboration.  —  When  evidence  is  introduced  to  impeach  dying  declarations 
it  is  competent  for  the  state  to  introduce  evidence  to  corroborate  them.7 

X.  QUESTIONS  OF  LAW  AND  FACT  —  Admissibility  of  Declarations.  —  Since  it  is  a 
general  rule  that  the  admissibility  of  evidence  is  a  question  for  the  court,8  it  is 
the  province  of  the  court  to  decide  upon  the  admissibility  of  dying  declara- 
tions.9 


117  Cal.  624;   Montgomery  v.  State,  80  Ind. 
338,  41  Am.  Rep.  815. 

1.  Declarations  as  to  State  of  Feelings  Between 
Declarant  and  Defendant  Inadmissible  —  Alabama, 
—  Johnson  v.  State,  17  Ala.  618;  Reynolds  v. 
State,  68  Ala.  502;  Mose  v.  State,  35  Ala.  421; 
Ben  v.  State,  37  Ala.  103. 

Kentucky.  —  Leiber  v.  Com.,  9  Bush  (Ky.)  13. 

Mississippi.  —  Merrill  v.  State,  58  Miss.  65. 

Missouri.  —  State  v.  Draper,  65  Mo.  335,  27 
Am.  Rep.  287. 

New  York.  —  Hackett  v.  Feople,  54  Barb. 
(N.  Y.)  370. 

North  Carolina.  —  State  v.  Shelton,  2  Jones 
L.  (47  N.  Car.)  360,  64  Am.  Dec.  587. 

Oregon.  —  State  v.  Garrand,  5  Oregon  219. 

Tennessee.  —  Nelson  v.  State,  7  Humph. 
(Tenn.)  543. 

A  dying  declaration  by  the  deceased,  who 
had  been  shot  at  night  by  an  unknown  person, 
to  the  effect  that  the  prisoner,  who  was  one  of 
his  employer's  slaves,  "  was  the  only  slave  on 
the  place  who  was  at  enmity  with  him,"  was 
held  inadmissible.    Mose  v.  State,  35  Ala.  421. 

2.  Impeachment  of  Dying  Declarations.  — 
Carver  v.  U.  S.,  164  U.  S.  694;  Lester  v.  State. 
37  Fla.  382. 

Where  the  deceased,  in  his  declarations, 
identified  the  accused  as  the  person  who  com- 
mitted the  crime,  the  accused  was  allowed  to 
show  that  the  deceased  had,  on  several  occa- 
sions, talked  with  persons  with  whom  he  was 
acquainted,  mistaking  them  for  others  whom 
they  did  not  resemble.  Com.  v.  Cooper,  5 
Allen  (Mass.)  495,  81  Am.  Dec.  762. 

3.  Same  —  By  Showing  Bad  Character  of  Declar- 
ant. —  Lester  v.  State,  37  Fla.  382;  Redd  v. 
State,  99  Ga.  210,  citing,  6  Am.  and  Eng.  Encyc. 
•of  Law  (1st  ed.)  131-133;  People  v.  Knapp,  1 
Edm.  Sel.  Cas.  (N.  Y.)  178. 
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4.  Same  —  By  Showing  that  Declarant  Was 
Irreligious.  —  Nesbit  v.  State,  43  Ga.  238;  State 
v.  Nash,  7  Iowa  383;  State  v.  Elliott,  45  Iowa 
486;  Hill  v.  State,  64  Miss.  431;  Goodall  v. 
State,  1  Oregon  335,  80  Am.  Dec.  396.  See  the 
title  Witnesses. 

It  has  been  held  competent  for  the  defendant 
to  show  that  the  declarant  was  in  a  reckless 
and  irreverent  state  of  mind,  and  entertained 
feelings  of  malice  and  hostility  towards  the  ac- 
cused, and  indulged  in  profane  language  at  or 
about  the  time  of  making  the  declarations. 
Tracy  v.  People,  97  111.  102. 

5.  Same  —  By  Proving  Contradictory  Statements. 
—  Carver  v.  U.  S.,  164  U.  S.  694;  Moore  v. 
State,  12  Ala.  764,  46  Am.  Dec.  276;  Shell  v. 
State,  88  Ala.  14;  People  v.  Lawrence,  21  Cal. 
368;  Battle  v.  State,  74  Ga.  101:  Nelms  v. 
State,  13  Smed.  &  M.  (Miss.)  500,  53  Am.  Dec. 
94;  M'Pherson  v.  State,  9  Yerg.  (Tenn.)  279; 
Felder  v.  State,  23  Tex.  App.  477,  59  Am.  Rep. 
777- 

Contra.  —  Wroe  v.  State,  20  Ohio  St.  460. 

6.  Carver  v.  U.  S.,  164  U.  S.  694;  Shell  v. 
State,  88  Ala.  14. 

7.  Corroboration  of  Dying  Declarations.  —  State 
v.  Thomason,  1  Jones  L.  (46  N.  Car.)  274; 
State  v.  Blackburn,  80  N.  Car.  474;  State  v. 
Craine,  120  N.  Car.  601.  See  the  title  Wit- 
nesses. 

8.  See  the  title  Questions  of  Law  and 
Fact. 

9.  Admissibility  of  Declarations  for  the  Court  — 

England. — Reg.  v.  Reany,  7  Cox  C.  C.  209; 
John's  Case,  1  Leach  C.  C.  504,  note  a,  1  East 
P.  C.  357;  W^lbourn's  Case,  1  East  P.  C.  358; 
Reg.  v.  Goddard,  15  Cox  C.  C.  8,  31  Moak 
747- 

Alabama. — Faire  v.  State,  58  Ala.  79;  Mc- 
Lean v.  State,  16  Ala.  674;  Justice  v.  State,  99 
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Credibility  of  Declarations.  —  The  credibility  of  or  degree  of  weight  which  shall 
be  given  to  dying  declarations  is,  however,  solely  for  the  jury.1  And  the  court 
should  be  particular  not  to  invade  the  province  of  the  jury  through  the  medium 
of  instructions.* 

XI.  Credibility  of  Dying  Declaeations.  —  It  has  sometimes  been  said  that 
dying  declarations  are  entitled  to  the  same  degree  of  credit,  or  to  the  same 
consideration,  as  the  declarant's  testimony  had  he  been  examined  under  oath 
as  a  witness.3  And  instructions  to  this  effect  have  been  held  proper.4  But 
dying  declarations  are,  at  the  best,  only  hearsay  evidence,  and  subject  to  the 
objections  which  apply  to  that  kind  of  evidence.  Then,  too,  it  often  happens 
that  the  mental  and  physical  conditions  of  the  declarant  are  such  that  he 


Ala.  180;  Moore  v.  State,  12  Ala.  766,  46  Am. 
Dec.  276. 

Arkansas.  —  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54;  Evans  v.  State,  58  Ark.  55. 

California.  —  People  v.  Glenn,  10  Cal.  32. 

Delaware.  —  State  v.  Cornish,  5  Harr.  (Del.) 
5°3- 

Florida.  —  Dixon  v.  State,  13  Fla.  636;  Les- 
ter v.  State,  37  Fla.  382. 

Georgia.  —  Whitaker  v.  State,  79  Ga.  87. 

Illinois.  —  Digby  v.  People,  113  111.  123,  55 
Am.  Rep.  402;  Starkey  v.  People,  17  111.  20; 
Westbrook  v.  People,  126  111.  81. 

Indiana.  —  Doles  v.  State,  97  Ind.  560. 

Iowa.  —  State-'.  Baldwin,  79  Iowa  719;  State 
v.  Elliott,  45  Iowa  486;  State  v.  Gillick,  7  Iowa 
309- 

Kansas.  —  State  v.  Reed,  53  Kan.  768. 

Louisiana.  —  State  v.  Molisse,  36  La.  Ann. 
920;  State  v.  Trivas,  32  La.  Ann.  1088,  36  Am. 
Rep.  293. 

Michigan.  —  People  v.  Olmstead,  30  Mich. 
43'- 

Mississippi.  —  Bell  v.  State,  72  Miss.  507; 
Lambeth  v.  State,  23  Miss.  354. 

Missouri.  —  State  v.  Johnson,  IJ.8  Mo.  491, 
40  Am.  St.  Rep.  405;  State  v.  Nocton,  121  Mo. 
537;  State  v.  Rider,  90  Mo.  62;  State  v.  John- 
son, 76  Mo.  125:  State  v.  Simon,  50  Mo.  370; 
State  v.  Reed,  137  Mo.  125,  citing  6  Am.  and 
Eng.  Encyc.  ok  Law  (1st  ed.)  128. 

Nebraska.  —  Basye  v.  State,  45  Neb.  261. 

North  Carolina.  —  State  v.  Poll,  I  Hawks  (8 
N.  Car.)  442,  9  Am.  Dec.  655. 

Ohio.  —  Robbins  v.  State,  8  Ohio  St. 
131. 

Oregon.  —  State  v.  Shaffer,  23  Oregon  555. 

Pennsylvania.  —  Com.  v.  Williams,  2  Ashm. 
(Pa.)  74;  Com.  v.  Sullivan,  13  Phila.  (Pa.)  410, 
36  Leg.  Int.  (Pa.)  434;  Kehoe  v.  Com.,  85  Pa. 
St.  136. 

South  Carolina.  —  State  v.  Banister,  35  S. 
Car.  290;  States.  Ferguson,  2  Hill  L.  (S.  Car.) 
624,  27  Am.  Dec.  412;  State  v.  Quick,  15  Rich. 
L.  (S.  Car.)  349. 

Tennessee.  —  Anthony  v.  State,  Meigs (Tenn.; 
278,  33  Am.  Dec.  143;  Smith  v.  State,  9 
Humph.  (Tenn.)  9;  Baxter  v.  State,  15  Lea 
(Tenn.)  666;  Brakefield  v.  State,  1  Sneed 
(Tenn.)  217. 

Vermont. — State  v.  Howard,  32  Vt.  380; 
State  v.  Center,  35  Vt.  378. 

Virginia.  —  Bull  v.  Com.,  14  Gratt.  (Va.) 
620;  Vass  v.  Com.,  3  Leigh  (Va.)  786,  24 
Am.  Dec.  695;  Hill  v.  Com.,  2  Gratt.  (Va.) 
594- 

Wisconsin.  —  State  v.  Cameron,  2  Chanel. 
(Wis.)  172. 

10  C.  of  L. — 25  385 


1.  Credibility  of  Declarations  for  the  Jury  — 

England.  —  Rex  v.  Woodcock,  1  Leach  C.  C. 
500. 

Alabama.  —  Faire  v.  State,  58  Ala.  74;  Jor- 
dan v.  State,  82  Ala.  1 ;  Justice  v.  State,  99  Ala. 
181;  Moore  v.  State,  12  Ala.  766,  46  Am. 
Dec.  276. 

Arkansas.  —  Campbell  v.  State,  38  Ark.  509; 
Evans  v.  State,  58  Ark.  55. 

Iowa.  —  State  v.  Nash,  7  Iowa  383. 

Kansas.  —  State  v.  Reed,  53  Kan.  768. 

Kentucky.  —  Walston  v.  Com.,  16  B.  Mon. 
(Ky.)35- 

Massachusetts.  —  Com.  v.  Casey,  11  Cush. 
(Mass.)  417,  59  Am.  Dec.  150. 

Mississippi.  —  Nelms  v.  State,  13  Smed.  &  M. 
(Miss.)  500,  53  Am.  Dec.  94. 

Missouri.  —  State  v.  McCanon,  51  Mo.  160. 

New  Jersey.  —  Donnelly  v.  State,  26  N.  J.  L. 
464. 

North  Carolina.  —  State  v.  Thomason,  t 
Jones  L.  (46  N.  Car.)  275. 

Oregon.  —  State  v.  Shaffer,  23  Oregon  555. 

South  Carolina.  —  State  v.  Quick,  15  Rich.  L. 
(S.  Car.)  350. 

Tennessee.  —  Baxter  ?'.  State,  15  Lea  (Tenn.) 
666. 

Texas.  —  Walker  v.  State,  37  Tex.  366,  42 
Tex.  360. 

Virginia.  —  Vass  v.  Com.,  3  Leigh  (Va.)  786, 
24  Am.  Dec.  695. 

Wisconsin.  —  State  v.  Cameron,  2  Chand. 
(Wis.)  172. 

2.  Instructions  Must  Not  Invade  Province  of 
Jury.  —  White  v.  State,  11 1  Ala.  92;  States. 
Gay,  18  Mont.  51;  Com.  v.  Lenox,  3  Brews. 
(Pa.)  249.     Compare  Hill  v.  State,  41  Ga.  503. 

It  was  held  not  to  be  error  for  the  court  to 
refuse  to  instruct  the  jury  "  that  the  declara- 
tions of  the  deceased  are  not  to  be  received 
with  the  same  credit  as  though  she  had  testified 
to  the  same  under  oath,  upon  examination." 
State  v.  Pearce,  56  Minn.  226.  Compare 
Lipscomb  v.  State,  (Miss.  1898)  23  So.  Rep. 
210. 

But  in  State  v.  Whitson,  m  N.  Car.  695,  it 
was  said  that  the  charge  of  the  court  that  dying 
declarations  should  b-  received  "carefully, 
but  not  superstitiously,"  was  not  erroneous, 
especially  with  the  full  explanation  of  the 
nature  of  such  evidence,  and  the  charge  that, 
there  being  no  cross-examination,  the  jury 
should  receive  it  with  care. 

3.  Same  Credibility  Given  to  Dying  Declarations 
as  to  Oral  Testimony  in  Court.  —  Dixon  v.  State, 
13  Fla.  636. 

4.  State  v.  Nash,  7  Iowa  383;  State  v. 
Schmidt,  73  Iowa  469. 
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is  not  likely  to  be  entirely  accurate  in  his  observation  or  statement  of  facts. 
These  and  other  considerations  1  make  it  important  that  dying  declarations 
should  Ik- weighed  by  the  jury  with  the  greatest  deliberation.  And  the  jury 
should  not  be  instructed  that  dying  declarations  are  to  be  given  the  same 
weight  and  force  as  if  the  declarant  had  been  a  witness  in  court;  to  do  so  con- 
stitutes reversible  error.2 

Considerations  Determining  Credibility  —  In  General.  —  The  Credibility  of  dying 
dcclar.it ions  is  determined  largely  by  the  same  rules  as  are  applied  in  weighing 
other  testimony.3 

Consideration  by  Jury  of  Circumstances  Determining  Admissibility.  —  In  weighing  dying 
declarations  the  jury  may  take  into  consideration  all  the  circumstances  under 
which  the  declarations  were  made,  including  those  which  were  proved  to  the 
court  in  laying  the  foundation  for  their  admission.4 

Declarant's  Condition  and  Sense  of  Impending  Death.  —  Thus  the  jury  may,  notwith- 
standing the  fact  that  these  questions  have  already  been  passed  upon  by  the 
court,  determine  whether  the  declarant  was  in  extremis  and  fully  convinced  of 
that  fact  when  making  the  declarations.5 

Fact  of  Declaration  Being  Merely  an  Expression  of  Opinion.  —  And  the  jury  may  decide 
whether  a  particular  declaration  consists  of  a  relation  of  facts  or  is  merely  the 
expression  of  the  declarant's  opinion,  and  give  it  greater  or  less  weight  accord- 
ingly as  it  is  the  one  or  the  other.6 

Contradictory  Character  of  Declarations.  —  The  jury  may  also  take  into  considera- 
tion the  contradictory  character  of  the  declarations.7 

XII.  Evidence  —  1.  Requisite  Preliminary  Proof.  —  Since  it  is  essential  to- 
the  admissibility  of  dying  declarations  that  the  declarant  should,  at  the  time 
they  were  made,  have  been  in  actual  danger  and  fully  convinced  of  his 
condition,8  the  offer  of  dying  declarations  should,  of  course,  be  preceded  by 


1.  Considerations  Controlling  the  Credibility  of 
Dying  Declarations.  —  For  cases  in  which  the 
inherent  infirmities  of  this  class  of  evidence 
are  pointed  out,  see  the  following: 

Alabama.  —  Shell  v.  State,  88  Ala.  17. 

Indiana.  —  Boyle  v.  State,  105  Ind.  483,  55 
Am.  Rep.  218. 

Mississippi.  —  Nelms  v.  Slate,  13  Smed.  &  M. 
(Miss.)  506,  53  Am.  Dec.  94;  Lambeth  v.  State, 
23  Miss.  360;  Brown  v.  State,  32  Miss.  433. 

Missouri.  —  State  v.  Vansant  So  Mo.  67. 

Tennessee.  —  Poteete  v.  State,  9  Baxt.  (Tenn.) 
261,  40  Am.  Rep.  90. 

2.  Dying  Declaration  Denied  the  Same  Credibility 
as  Oral  Testimony  in  Court.  —  Mitchell  v.  State, 
71  Ga.  128;  Lambeth  v.  State,  23  Miss.  360; 
State  v.  McCanon,  51  Mo.  160;  State  v.  Van- 
sant, 80  Mo.  67,  overruling  Green  v.  State,  13 
Mo.  382;  State  v.  Mathes,  90  Mo.  571;  State 
v.  Eddon,  8  Wash.  292.  Compare  Kennedy  v. 
State,  85  Ala.  327. 

An  instruction  that  a  dying  declaration  "  is 
given  all  the  sanction  of  evidence  which  the 
law  can  give  to  evidence  "  has  been  held  to  be 
erroneous.    People  v.  Kraft,  148  N.  Y.  631. 

In  Walker  v.  State,  37  Tex.  366,  the  court 
charged  the  jury  that  the  declarations  of  a  dying 
man  have  from  time  immemorial  been  con- 
ceded to  he  evidence  of  facts,  upon  the  ground 
that  his  statements  are  "  worthy  of  more  cre- 
dence under  such  circumstances  than  if  made 
under  the  sanctity  of  an  oath  duly  administered 
according  to  law."  And,  after  stating  the 
rules  which  determine  the  admissibility  of  a 
dying  declaration,  the  court  further  charged 
the  jury  that  "  if  these  facts  appear  from  the 
evidence  under  the  foregoing  rules  of  law, 
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it  becomes  the  highest  testimony  known,  and 
must  receive  full  faith  and  cerditby  the  jury." 
It  was  held  that  these  charges  were  clearly 
erroneous. 

3.  Rules  for  Determining  Credibility  of  Dying 
Declarations.  —  People  v.  Wood,  2  Edm.  Sel. 
Cas.  (N.  Y.)  74.  See  supra,  this  title,  the 
division  Restrictions  on  Admissibility  of  Dying 
Declarations ,  subdivision  Applicability  of  Usual 
Evidence  Rules. 

It  has  been  said  that  the  value  of  dying 
declarations  as  evidence  depends  upon  their 
intrinsic  probability,  and  the  candor  and  truth- 
fulness of  the  person  making  them,  as  well  as 
upon  the  fulness  and  fairness  with  which  they 
are  reported.    People  v.  Knapp,  26  Mich.  112. 

4.  Credibility  Affected  by  Facts  on  Which  Ad- 
missibility Depends.  —  State  v.  Arnold,  13  Ired. 
L.  (35  N.  Car.)  184;  Lambeth  v.  State,  23  Miss. 
355- 

5.  Rex  v.  Woodcock,  1  Leach  C.  C.  500; 
Campbell  v.  State,  11  Ga.  376;  Dumas  v.  State, 
62  Ga.  58;  Jackson  v.  State,  56  Ga.  235;  Mitch- 
ell v.  State,  71  Ga.  128;  Varnedoe  v.  State,  75 
Ga.  185;  Walton  v.  State,  79  Ga.  446;  State  r. 
Reed,  53  Kan.  768;  Basye  v.  State,  45  Neb. 
261;  People  v.  Wood,  2  Edm.  Sel.  Cas.  (N.  Y.) 
75;  Com.  v.  Murray,  2  Ashm.  (Pa.)  50;  State 
v.  Banister,  35  S.  Car.  296;  State  v.  Cameron, 
2  Chand.  (Wis.)  172. 

6.  Walker  v.  State,  39  Ark.  221;  State  v. 
Arnold,  13  lred.  L.  (35  N.  Car.)  184;  States. 
Quick,  15  Rich.  L.  (S.  Car.)  350. 

7.  Moore  v.  State,  12  Ala.  764,  46  Am.  Dec. 
276;  M'Pherson  v.  State,  g  Yerg.  (Tenn.)  279. 

8.  See  supra,  this  title,  the  division  Conditions 
under  Which  Declarations  Must  Be  Made. 
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proof  of  these  facts.1 

2.  Presentation  of  Preliminary  Proof  —  in  the  Absence  of  the  Jury.  —  Since  the 
admissibility  of  dying  declarations  is  a  question  solely  for  the  determination  of 
the  jury,  the  preliminary  proof  touching  the  question  of  admissibility  is  in  the 
first  instance  very  properly  made  to  the  court  in  the  absence  of  the  jury.* 

In  the  Presence  of  the  Jury.  —  But  as  to  whether  such  preliminary  evidence 
should  or  should  not  be  given  in  the  presence  of  the  jury,  the  authorities  are 
not  agreed.  It  has,  on  the  one  hand,  been  held  that  the  preliminary  examina- 
tion may,  in  the  discretion  of  the  court,  be  conducted  in  the  presence  of  the 
jury.3  On  the  other  hand,  there  is  some  authority  for  the  view  that  the  jury 
should  be  withdrawn  before  the  preliminary  proof  is  given,  and  if  this  is  not 
done  there  is  error,4  provided,  of  course,  the  declaration  is  not  properly 
admissible.5 

Ultimate  Submission  of  Preliminary  Proof  to  Jury.  —  The  same  facts  which  were  con- 
sidered by  the  court  in  passing  upon  the  admissibility  of  the  declarations  must 
of  necessity  be  considered  by  the  jury  in  deciding  upon  their  credibility.6 
Hence,  when  the  court,  having  examined  the  question  in  the  absence  of  the 
jury,  decides  in  favor  of  the  admissibility  of  the  declarations,  the  preliminary 
proof  should  then  be  submitted  to  the  jury  to  enable  them  advisedly,  and 
from  all  the  lights  which  the  facts  and  circumstances  afford,  to  determine 
upon  the  credibility,  weight,  and  force  of  the  evidence.7 

3.  Sufficiency  of  the  Preliminary  Proof.  —  In  view  of  their  inherent  infirmities 
as  evidence  8  dying  declarations  should  be  closely  scrutinized,  and  great  care  and 
caution  exercised  in  determining  them  to  be  admissible.  They  should  not 
be  admitted  unless  the  prerequisites  which  are  essential  to  their  admissibility 
are  clearly  established.9 

4.  Mode  of  Proving  Declarant's  Consciousness  of  Impending  Death  —  in  General. 
—  The  condition  of  the  declarant's  mind  as  to  his  apprehension  of  death  must 


1.  Laying  Foundation  for  Dying  Declarations. — 
Pulliam  v.  State,  88  Ala.  3;  State  v.  Swift,  57 
Conn.  496;  McBride  v.  People,  5  Colo.  App. 
91;  State  v.  Reed,  137  Mo.  125,  citing  6  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  127;  State 
v.  Mills,  91  N.  Car.  581. 

Proof  of  State  of  Mind  After  Admission  of  Dec- 
laration.—  After  a  dying  declaration  had  been 
offered  in  evidence  and  received  without  objec- 
tion, evidence  was  admitted  to  prove  that  the 
declarant  was  under  a  sense  of  impending 
death.  It  was  held  that  this  was  not  error. 
Slate  v.  Swift,  57  Conn.  496. 

2.  Preliminary  Evidence  in  Absence  of  Jury.  — 
Doles  v.  State,  97  Ind.  559;  Baxter  v.  State,  15 
Lea  (Tenn.)  657;  Swisher  v.  Com.,  26  Gratt. 
(Va.)  970,  21  Am.  Rep.  330.  See  also  North  v. 
People,  139  111.  103.  But  see  Sims  v.  State,  36 
Tex.  Crim.  Rep.  154. 

3.  Preliminary  Evidence  in  Presence  of  Jury. 
—  Doles  v.  State,  97  Ind.  555;  People  v. 
Smith,  104  N.  Y.  493,  58  Am.  Rep.  537;  State 
v.  Shaffer,  23  Oregon  555. 

In  Johnson  v.  State,  47  Ala.  10,  the  evidence 
was  heard  by  the  judge  in  the  presence  of  the 
jury,  who  were  cautioned  not  to  regard  it  in 
forming  their  verdict. 

4.  Smith  v.  State,  9  Humph.  (Tenn.)  17. 

5.  It  is  not  error  that  the  preliminary  proof 
was  given  in  the  presence  of  the  jury,  if  the 
dying  declarations  were  properly  admitted  in 
evidence.  North  v.  People,  139  111.  81;  Hill  v. 
Com.,  2  Gratt.  (Va.)  611. 

6.  Slate  v.  Arnold,  13  Ired.  L.  (35  N.  Car.) 
184. 

7.  Preliminary  Evidence  Must  Go  to  Jury.  — 
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Campbell  v.  State,  n  Ga.  376;  Mitchell  v. 
State,  71  Ga.  128;  Starkey  v.  People,  17  111. 
17.  See  also  North  v.  People,  139  111.  81; 
Donnelly  v.  State,  26  N.  J.  L.  463;  Com.  v. 
Murray,  2  Ashm.  (Pa.)  50.  But  see  Justice  v. 
State,  99  Ala.  180. 

8.  See  supra,  this  title,  Credibility  of  Dying 
Declarations. 

9.  Preliminary  Proof  Must  Be  Clear —  En  'an  '. 
—  Reg.  v.  Jenkins,  L.  R.  1  C.  C.  192. 

United  States.  —  Carver  v.  U.  S.,  160  U.  S. 
554- 

Alabama.  —  Blackburn  v.  State,  98  Ala.  65; 
Justice  v.  State,  99  Ala.  181 ;  Mose  v.  State,  35 
Ala.  427;  Ward  v.  State,  78  Ala.  441. 

California.  —  People  v.  Lawrence,  21  Cal. 
368;  People  v.  Taylor,  59  Cal.  646. 

Colorado.  —  McBride  v.  People,  5  Colo.  App. 
91. 

Georqta. —  Campbell  v.  State,  1 1  Ga.  375, 
Mitchell  v.  State,  71  Ga.  128. 

Illinois.  —  Starkey  v.  People,  17  111.  19. 

Indiana.  —  Boyle  ?'.  Slate,  105  Ind.  483,  55 
Am.  Rep.  218. 

Aransas.  —  State  v.  Medlicott,  9  Kan.  284. 

Mississippi.  —  Brown  v.  State,  32  Miss.  433; 
Lambeth  v.  State,  23  Miss.  360;  Nclms  v. 
State,  13  Smcd.  &  M.  (Miss.)  507,  53  Am. 
Dec.  94. 

Missouri.  —  State  v.  Simon,  50  Mo.  370. 

North  Carolina.  —  State  v.  Skelton,  2  Jones 
L.  (47  N.  Car.)  364,  64  Am.  Dec.  5S7;  Slate  v. 
Williams,  67  N.  Car.  14. 

Pennsylvania.  —  Railing  v.  Com.,  110  Pa.  St. 
105. 

Washington.  —  State  v.  Eddon,  8  Wash.  298. 
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be  determined  from  all  that  was  said  and  done,  and  all  the  circumstances  of 
the  case. 1 

Statements  of  Declarant.  —  The  state  of  the  declarant's  mind  may  be  and  usually 
is  proved  by  the  express  or  direct  language  of  the  declarant.8 

Other  Evidence  —  In  General.  —  It  is  not,  however,  necessary  to  prove  the  declar- 
ant's  consciousness  of  impending  death  by  his  own  statements;  this  fact  may 
be  established  by  other  evidence.3 


1.  Generally  as  to  Proof  of  Sense  of  Impending 
Death.  —  Young  v.  State,  95  Ala.  4;  People  z. 
Fanner,  77  Cal.  I;  State  v.  Gillick,  7  Iowa 
2S7;  State  v.  Nash,  7  Iowa  347;  McDaniel  v. 
State,  8  Smed.  &  M.  (Miss.)  415,  47  Am.  Dec. 
93;  State  v.  Elkins,  101  Mo.  344;  Fitzgerald 
v.  State,  11  Neb.  577;  State  v.  Johnson,  26  S. 
Car.  155. 

Opinion  of  Witness  Incompetent.  —  It  was  held 
improper  to  permit  a  witness  to  testify  that 
"  she  thought  the  deceased  thought  he  would 
not  die  from  the  wounds."  State  v.  Tilgh- 
man,  11  Ired.  L.  (33  N.  Car.)  513. 

The  question,  "  From  your  knowledge  of 
deceased,  and  from  her  conduct  on  the  occa- 
sion of  the  conversation  with  her,  do  you 
think  she  was  under  a  religious  sense  of  her 
responsibility  to  her  Maker?  "  was,  upon  ob- 
jection, held  inadmissible,  as  it  calls  for  an 
opinion  of  the  witness;  that  the  conclusion  is 
a  province  of  the  court  and  jury,  and  not  the 
witness.    State  v.  Brunetto,  13  La.  Ann.  45. 

But  where  the  wife  of  the  declarant  testified 
that  her  husband  "  knew  he  was  going  to  die  " 
at  the  time  he  made  the  declarations,  and 
the  defendant  failed  to  examine  her  as  to  the 
facts  upon  which  the  statement  was  based,  it 
was  held  that  this  was  a  sufficient  foundation 
for  the  dying  declarations,  without  showing 
further  how  she  knew  that  he  knew  that  he 
was  going  to  die.  State  v.  Johnson,  72  Iowa 
393- 

2.  State  of  Mind  Proved  by  Declarant's  State- 
ments—  England.  —  John's  Case,  1  Leach  C. 
C.  504,  note  a;  Tinckler's  Case,  1  East  P.  C. 
354;  Craven's  Case,  1  Lew.  C.  C.  77. 

United  States.  —  Mattox  v.  U.  S.,  146  U.  S. 
151. 

Alabama.  —  Reynolds  v.  State,  68  Ala.  502; 
Cole  v.  State,  105  Ala.  76;  Clark  v.  State,  105 
Ala.  91. 

Illinois.  —  Westbrook   v.    People,    126  111. 
82. 

Iowa. — State  v.  Murdy,  81  Iowa  611;  State 
v.  Nash,  7  Iowa  379;  State  v.  Schmidt,  73 
Iowa  469. 

Kentucky.  —  Norfleet  v.  Com.,  (Ky.  1896)  33 
S.  W.  Rep.  938;  Polly  v.  Com.,  (Ky.  1893)  24 
S.  W.  Rep.  7,  15  Ky.  L.  Rep.  502. 

Massachusetts.  —  Com.  v.  Thompson,  159 
Mass.  56. 

Michigan.  —  People  v.  Simpson,  48  Mich. 
474- 

Mississippi.  —  Bell  v.  State,  72  Miss.  507. 

Missouri.  -  State  v.  Elkins,  101  Mo.  344. 

New  York.  —  People  v.  Knickerbocker,  1 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  302;  Peo- 
ple v.  Wood,  2  Edm.  Sel.  Cas.  (N.  Y.)  75. 

Oregon.  — State  v.  Garrand,  5  Oregon  216. 

Pennsylvania. — Com.  v.  Murray,  2  Ashm. 
(Pa.)  54- 

Tennessee.  —  Anthony  v.  State,  Meigs 
(Tenn.)  265,  33  Am.  Dec.  143;  Baxter  v.  State, 
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15  Lea  (Tenn.)  661;  Lowry  v.  State.  12  Lea 
(Tenn.)  144. 

Texas.  —  Pierson  v.  State,  21  Tex.  App.  14. 

Virginia.  —  Puryear  v.  Com.,  83  Va.  54. 

Time  of  Statement  as  to  Condition.  —  It  is  im- 
material whether  the  declarant's  statement  as 
to  his  impending  dissolution  was  made  before 
or  after  the  declaration,  if  made  during  the 
same  conversation  and  there  is  no  evidence 
that  the  declarant's  condition  materially 
changed  during  that  time.  People  v.  Lee  Sare 
Bo,  72  Cal.  623;  State  v.  Peace,  1  Jones  L.  (46 
N.  Car.)  256.  See  Ashton's  Case,  2  Lew.  C. 
C.  148. 

3.  State  of  Mind  Provable  by  Other  Evidence 
than  Declarant's  Statements  —  England.  —  Rex 
v.  Bonner,  6  C.  &  P.  387,  25  E.  C.  L.  451;  Reg. 
v.  Hunt,  2  Cox  C.  C.  239. 

Alabama.  —  Justice  v.  State,  99  Ala.  181; 
Wills  v.  State,  74  Ala.  21. 

Arkansas.  —  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54. 

California.  —  People  v.  Ybarra,  17  Cal.  166; 
People  v.  Bemmerly,  87  Cal.  117;  People  v. 
Gray,  61  Cal.  164,  44  Am.  Rep.  549;  People  v. 
Taylor,  59  Cal.  640. 

District  of  Columbia.  —  U.  S.  v.  Schneider, 
21  D.  C.  404. 

Florida.  —  Dixon  v.  State,  13  Fla.  639; 
Lester  v.  State,  37  Fla.  382. 

Georgia.  —  Dumas  v.  State,  62  Ga.  58. 

Indiana. — Jones  v.  State,  71  Ind.  66;  Mor- 
gan v.  State,  31  Ind.  194. 

Iowa.  —  State  v.  Baldwin,  79  Iowa  714,  citing 
6  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  719. 

A'ansas.  —  State  v.  Wilson,  24  Kan.  189,  36 
Am.  Rep.  257. 

Kentucky.  —  Mockabee  v.  Com.,  7S  Ky.  380; 
Com.  v.  Matthews,  89  Ky.  292;  Green  v.  Com., 
(Ky.  1892)  18  S.  W.  Rep.  515;  Austin  v.  Com., 
(Ky.  1897)  40  S.  W.  Rep.  905. 

Louisiana.  —  State  v.  Black,  42  La.  Ann. 
861;  State  v.  Keenan,  38  La.  Ann.  662;  State 
v.  Wilson,  23  La.  Ann.  558;  State  v.  New- 
house,  39  La.  Ann.  862. 

Massachusetts.  —  Com.  v.  Casey,  II  Cush. 
(Mass.)  421,  59  Am.  Dec.  150. 

Michigan. — People  v.  Simpson,  48  Mich. 
474- 

Mississippi .  —  McDaniel  v.  State,  8  Smed.  & 
M.  (Miss.)  415,  47  Am.  Dec.  93;  Bell  v.  State, 
72  Miss.  507. 

Missouri.  —  State  v.  Nocton,  121  Mo.  537; 
State  v.  Evans,  124  Mo.  397. 

Montana.  —  State  v.  Russell,  13  Mont.  164. 

Nebraska.  —  Collins  v.  State,  46  Neb.  37; 
Fitzgerald  v.  State,  11  Neb.  577;  Rakes  v. 
People,  2  Neb.  157. 

New  York.  —  People  v.  Chase,  79  Hun  (N. 
Y.)  296. 

Oregon.  —  State  v.  Fletcher,  24  Oregon  295. 
Pennsylvania.  —  Kilpatrick  v.  Com.,  31  Pa. 
St.  215;  Com.  v.  Williams,  2  Ashm.  (Pa.)  74; 
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Declarant's  Consciousness. 


Surrounding  Circumstances.  —  Thus  the  state  of  the  declarant's  mind  may  be 
judged  from  the  circumstances  of  the  case;  if  all  the  facts  and  circumstances 
surrounding  the  declarant  at  the  time  of  making  the  declarations  show  them 
to  have  been  made  under  the  sense  of  impending  death,  then,  notwithstanding 
the  fact  that  the  declarant  may  not  have  said  that  he  was  without  hope  of 
recovery,  or  was  dying,  or  going  to  die,  such  declarations  are  admissible  in 
evidence. 1 

Declarant's  Conduct.  —  The  declarant's  consciousness  of  impending  dissolution 
may  be  inferred  from  his  conduct  and  deportrpent.2 

Condition  of  Declarant.  —  That  the  declarant  was  under  a  sense  of  impending 
dissolution  may  be  inferred  from  the  apparent  condition  of  the  deceased,3 
such  as  the  nature  of  his  injuries,  or  state  of  his  illness,'*  and  his  evident 


Com.  v.  Britton,  i  Leg.  Gaz.  Rep.  (Pa.)  513. 

Rhode  Island. — State  v.  Sullivan,  20  R.  I. 
(pt.  1)  117. 

Tennessee.  —  Nelson  v.  State,  7  Humph. 
(Tenn.)  542;  Curtis  v.  State,  14  Lea  (Tenn.) 
502;  Lowry  v.  Stale,  12  Lea  (Tenn.)  145. 

Virginia.  —  Hall  v.  Com.,  89  Va.  171;  Vass 
v.  Com.,  3  Leigh  (Va.)  786,  24  Am.  Dec.  695. 

1.  State  of  Mind  Inferred  from  Surrounding  Cir- 
cumstances—  England.  —  Rex  v.  Bonner,  6  C. 
&  P.  386,  25  E.  C.  L.  451;  Rex  v.  Spilsbury,  7 
C.  &  P.  187,  32  E.  C.  L.  487;  Reg.  v.  Whit- 
worth,  1  F.  &  F.  382;  Reg.  v.  Thomas,  I  Cox 
C.  C.  52;  Reg.  v.  Perkins,  9  C.  &  P.  395,  38  E. 
C.  L.  168. 

Alabama.  —  Hammil  v.  State,  90  Ala.  577; 
Johnson  v.  State,  47  Ala.  9;  May  v.  State,  55 
Ala.  39;  Hussey  v.  State,  87  Ala.  121;  Young 
v.  State,  95  Ala.  4. 

Arkansas.  —  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54. 

California.  —  People  v.  Gray,  61  Cal.  164,  44 
Am.  Rep.  549;  People  v.  Sanchez,  24  Cal.  17; 
People  -'.  Samario,  84  Cal.  485;  People  v.  Tay- 
lor, 59  Cal.  640;  People  v.  Ybarra,  17  Cal. 
166. 

District  of  Columbia.  —  U.  S.  v.  Schneider, 
21  D.  C.  403. 

Florida.  —  Lester  v.  State,  37  Fla.  3S2. 

Georgia.  —  Jackson  v.  State,  56  Ga.  235. 

Iowa.  —  State  v.  Murdy,  81  Iowa  611;  State 
v.  Nash,  7  Iowa  379;  State  v.  Schmidt,  73 
Iowa  469;  State  v.  Young,  104  Iowa  730. 

Indiana.  —  Morgan  v.  State,  31  Ind.  194. 

Kansas.  —  State  v.  Wilson,  24  Kan.  189,  36 
Am.  Rep.  257. 

Kentucky. — Green  -'.  Com.,  (Ky.  1892)  18 
S.  W.  Rep.  515;  Com.  v.  Matthews,  89  Ky. 
292;  Polly  v.  Com.,  (Ky.  1893)  24  S.  W.  Rep. 
7,  15  Ky.  L.  Rep.  502. 

Louisiana. — State  v.  Spencer,  30  La.  Ann. 
362. 

Mississippi.  —  McDanile  v  State,  1  Morris's 
St.  Cas.  (Miss.)  336. 

Missouri.  —  State  v.  Evans,  124  Mo.  397. 

Montana. — State  v.  Russell,  13  Mont.  164, 
citing  7  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
107,  109. 

Nebraska.  —  Rakes  v.  People,  2  Neb.  157. 
New  York.  —  People  v.  Chase,  79  Hun  (N. 
Y.)  296. 

North  Carolina.  —  State  v.  Whitt,  113  N. 
Car.  716. 

Oregon.  — State  v.  Fletcher,  24  Oregon  295. 
Pennsylvania.  —  Com.    v.    Britton,    I  Leg. 
Gaz.  Rep.  (Pa.)  513. 


Tennessee.  —  Anthony  v.  State,  Meigs 
(Tenn.)  278,  33  Am.  Dec.  143;  Curtis  v.  State, 
14  Lea  (Tenn.)  502;  Lowry  v.  State,  12  Lea 
(Tenn.)  145. 

Texas.  —  Krebs  v.  State,  3  Tex.  App.  348; 
Miller  v.  State,  27  Tex.  App.  63. 

Virginia.  —  Vass  v.  Com.,  3  Leigh  (Va.)  795, 
24  Am.  Dec.  695. 

2.  State  of  Mind  Inferred  from  Declarant's  Con- 
duct—  England.  ■ —  Rex  z:  Spilsbury,  7  C.  &  P. 
187,  32  E.'C.  L.  487. 

Alabama.  — Johnson  v.  State,  47  Ala.  9. 

California.  —  People  v.  Abbott,  (Cal.  1884) 
4  Pac.  Rep.  769;  People  v.  Taylor,  59  Cal.  640. 

Florida.  —  Dixon  v.  State,  13  Fla.  636. 

Illinois.  —  Westbrook  v.  People,  126  111.  82. 

Iowa.  —  State  v.  Gillick,  7  Iowa  309;  State 
v.  Nash,  7  Iowa  379;  State  v.  Schmidt,  73  Iowa 
469. 

Massachusetts.  —  Com.  v.  Roberts,  108  Mass. 
301. 

Michigan.  —  People  v.  Simpson,  48  Mich. 
474- 

Nevada.  — State  v.  Vaughan,  22  Nev.  285. 

New  York.  —  People  v.  Wood,  2  Edm.  Sel. 
Cas.  (N.  Y.)  75;  People  v.  Knickerbocker,  1 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  302. 

Tennessee.  —  Curtis  v.  State,  14  Lea  (Tenn.) 
502;  Lowry  v.  State,  12  Lea  (Tenn.)  145;  An- 
thony v.  State,  Meigs  (Tenn.)  279,  33  Am. 
Dec.  143. 

3.  State  of  Mind  Inferred  from  Condition  of  De- 
clarant— Alabama. — Johnson  v.  State,  47  Ala.  9. 

California.  —  People  v.  Abbott,  (Cal.  1884)  4 
Pac.  Rep.  769;  People  v.  Ybarra,  17  Cal. 
166. 

District  of  Columbia.  —  U.  S.  v.  Schneider, 
21  D.  C.  404. 

Florida.  —  Dixon  v.  Stale,  13  Fla.  639. 

Indiana.  —  Morgan  v.  Slate,  31  Ind.  194. 

Massachusetts.  —  Com.  v.  Casey,  11  Cush. 
(Mass.)  417,  59  Am.  Dec.  150. 

Pennsylvania. — Com.  v.  Britton,  1  Leg. 
Gaz.  Rep.  (Pa.)  513. 

Tennessee. — Anthony  v.  State,  Meigs 
(Tenn.)  279,  33  Am.  Dec.  143. 

Virginia.  —  Purycar  v.  Com.,  83  Va.  54. 

Compare  Rex  v.  Morgan,  14  Cox  C.  C.  337, 
28  Moak  583;  Reg.  v.  Cleary,  2  F.  &  F.  850; 
Rcr.  v.  BcdinKficld,  14  Cox  C.  C.  341,  28 
Moak  587. 

4.  State  of  Mind  Inferred  from  Nature  of  Declar- 
ant's Injuries  —  England.  —  YVelbourn's  Case, 
I  East  P.  C.  358;  Reg.  v.  Morgan,  14  Cox  C. 
C.  337.  28  Moak  583;  Reg.  v,  Bedin^field,  14 
Cox  C.  C.  341,  28  Moak  587;  John's  Case, 
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danger.1 

Condition  Coupled  with  Statements  of  Declarant.  —  These  circumstances  coupled  with 
the  statements  of  the  declarant  have  frequently  been  deemed  sufficient  to 
show  a  consciousness  of  impending  death.2 

Disclosed  Opinion  of  Medical  or  Other  Attendant.  —  As  tending  to  establish  the  declar- 
ant's  conviction  of  impending  dissolution  it  is  competent  to  show  that  his 
physician  or  other  attendant  expressed  the  opinion  to  him  that  death  was  bound 
to  ensue  and  that  no  hope  of  recovery  could  be  entertained.3 

Receiving  Extreme  Unction.  —  The  fact  of  the  declarant's  receiving  extreme 
unction  has  been  considered  of  importance  as  bearing  upon  his  state  of  mind.4 

Statements  of  Deceased  Not  Conclusive.  ■ —  While  the  statements  of  the  declarant 
respecting  his  prospects  of  death  or  recovery  may  be  proved  to  show  his  state 
of  mind,  they  are  by  no  means  conclusive.  Thus  the  mere  fact  that  the 
declarant  said  that  he  would  die  does  not  necessarily  show  that  he  was  with- 
out hope  and  expected  a  speedy  dissolution;  his  statements  in  this  regard 
may  be  overcome  by  the  surrounding  circumstances.5  And  it  is  possible  that 
even  where  the  declarant  expressed  an  opinion  that  he  would  recover,  the 
circumstances  may  distinctly  show  that  such  was  not  his  real  belief.6 

5.  Mode  of  Proving  the  Declaration  ■ —  in  General.  —  The  manner  of  proving 
dying  declarations  depends  upon  whether  they  were  written  or  oral. 

Admissibility  of  Writing.  —  Where  the  declarations  of  the  deceased  have  been 
reduced  to  writing  and  signed  by  the  declarant,  use  of  the  writing  to  establish 
the  terms  of  the  declaration  is  not  limited  to  refreshing  the  memory  of  the 


Leach  C.  C.  504,  note  a;  Reg.  v.  Whil  worth,  1 
F.  &  F.  382. 

United  States.  —  Mattox  v.  U.  S.,  146  U.  S. 
151. 

California.  —  People  v.  Ybarra,  17  Cal.  166. 

Florida.  —  Dixon  v.  State,  13  Fla.  636. 

Georgia.  —  Dumas  v.  State,  62  Ga.  58. 

Kentucky.  —  McHargue  v.  Com.,  (Ky.  1893) 
23  S.  W.  Rep.  349,  15  Ky.  L.  Rep.  323. 

Michigan.  —  People  v.  Simpson,  48  Mich. 
474- 

Tennessee.  —  Anthony  v.  State,  Meigs 
(Tenn.)  279,  33  Am.  Dec.  143. 

Texas.  —  Miller  v.  State,  27  Tex.  App.  63. 
Virginia.  —  Hill  v.  Com.,  2  Gratt.  (Va.)  608. 

1.  State  of  Mind  Inferred  from  Declarant's  Evi- 
dent Danger  —  Iowa.  —  State  v.  Gillick,  7  Iowa 
309;  State  v.  Nash,  7  Iowa  379;  State  v. 
Schmidt,  73  Iowa  469. 

Kentucky.  —  Com.  v.  Matthews,  89  Ky.  292. 

Mississippi.  —  Bell  v.  State,  72  Miss.  507. 

Missouri.  —  State  v.  Evans,  124  Mo.  397. 

Tennessee. — Anthony  v.  State,  Meigs 
(Tenn.)  265,  33  Am.  Dec.  143;  Baxter  v.  State, 
15  Lea  (Tenn.)  661;  Lovvry  v.  State,  12  Lea 
(Tenn.)  145. 

2.  State  of  Mind  Inferred  from  Condition  Coupled 
with  Statements  of  Declarant.  —  Reg.  v.  God- 
dard,  15  Cox  C.  C.  7,  31  Moak  747;  Reg.  v. 
Whitvvorth.  1  F.  &  F.  382;  White  v.  State,  in 
Ala.  92;  People  v.  Ybarra,  17  Cal.  166;  People 
v.  Samario,  84  Cal.  485;  State  v.  Schmidt,  73 
Iowa  469;  State  v.  Evans,  124  Mo.  397;  State 
v.  Sullivan,  20  R.  I.  (pt.  1)  117;  Miller  v.  State, 
27  Tex.  App.  63. 

3.  Opinion  of  Medical  and  Other  Attendant  Ex- 
pressed to  Declarant  —  England. — Ashton's 
Case,  2  Lew.  C.  C.  148;  Craven's  Case,  1 
Lew.  C.  C.  77;  Rex  v.  Brooks,  r  Cox  C.  C.  6. 

Alabama.  — Clark  v.  State,  105  Ala.  91. 
California.  —  People  v.  Taylor,  59  Cal.  640. 
Illinois.  —  Westbrook  v.  People,  126  111.  82. 
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Iowa.  —  State  v.  Murdy,  81  Iowa  611 ;  State 
v.  Nash,  7  Iowa  379;  State  v.  Schmidt,  73  Iowa 
469;  State  v.  Young,  104  Iowa  730. 

Kentucky.  —  Polly  v.  Com.,  (Ky.  1893)  24  S. 
W.  Rep.  7,  15  Ky.  L.  Rep.  502. 

Louisiana.  —  State  v.  Somnier,  33  La.  Ann. 
239. 

Michigan.  —  People  v.  Simpson,  48  Mich. 
474;  People  v.  Weaver,  108  Mich.  649. 

Mississippi.  —  Bell  v.  State,  72  Miss.  507. 

Missouri.  —  State  v.  Evans,  124  Mo.  397; 
State  v.  Umble,  115  Mo.  452. 

New  York.  —  People  v.  Green,  1  Park.  Cr. 
Rep.  (Rensselaer  Over  &  T.  Ct.)  11 ;  People  v. 
Wood,  2  Edm.  Sel.  Cas.  (N.  Y.)  75. 

Pennsylvania.  —  Com.  v.  Britton,  I  Leg. 
Gaz.  Rep.  (Pa.)  513. 

Tennessee.  —  Lemons  v.  State,  97  Tenn.  560; 
Anthony  v.  State,  Meigs  (Tenn.)  265,  33  Am. 
Dec.  143;  Baxter  ».  State,  15  Lea  (Tenn.)  661 ; 
Lowry  v.  State,  12  Lea  (Tenn.)  142. 

Texas.  —  Pierson  v.  State,  21  Tex.  App.  14; 
Sims  v.  State,  36  Tex.  Crim.  Rep.  154. 

Virginia.  —  Bull  v.  Com.,  14  Gratt.  (Va.) 
613. 

Washington. — State  v.  Baldwin,  15  Wash.  15. 
Unexpressed  Opinion  of  Physician.  —  The  fact 
that  the  attending  physician  believed  that  the 
declarant's  injuries  were  not  necessarily  fatal 
is,  of  course,  immaterial  where  the  opinion 
was  not  expressed  in  the  hearing  of  the  declar- 
ant.   State  v.  Bradley,  34  S.  Car.  139. 

4.  Extreme  Unction  —  Receiving  Tends  to  Show 
Declarant's  State  of  Mind.  —  Carver  v.  U.  S.,  164 
U.  S.  694;  State  v.  Swift,  57  Conn.  496;  State 
v.  Nash,  7  Iowa  347;  Com.  v.  Williams,  2 
Ashm.  (Pa.)  75. 

5.  Conclusiveness  of  Declarant's  Statements.  — 
Peoples  v.  Com.,  87  Ky.  488;  Bell  v.  State,  72 
Miss.  507;  State  v.  Johnson,  26  S.  Car.  154. 

6.  See  Young  v.  Com.,  6  Bush  (Ky.)  312; 
Com.  v.  Murray,  2  Ashm.  (Pa.)  55. 
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witness;  the  writing  is  proper  evidence  to  establish  the  terms  of  the  declara- 
tion.1 

Writing  Which  Does  Not  Show  the  Declarant's  State  of  Mind.  —  It  is  admissible  for 
that  purpose,  even  though  it  is  silent  as  to  the  declarant's  state  of  mind.2 
The  declarant's  consciousness  of  impending  dissolution  may  be  established  by 
other  evidence.3 

Writing  Constitutes  the  Best  Evidence.  —  Where  the  dying  declaration  has  been 
reduced  to  writing  and  signed  by  the  declarant,  not  only  is  the  writing  com- 
petent evidence  to  prove  the  terms  of  the  declaration,  but  it  is  the  best 
evidence  thereof:  and,  until  the  original  has  been  properly  accounted  for,  the 
declaration  can  only  be  established  by  the  original  writing.4  It  cannot  be 
proved  either  by  parol  evidence  5  or  by  a  copy  of  the  original  declaration.6 

Admissibility  of  Secondary  Evidence.  —  But  where  the  absence  of  the  original 
writing  has  been  satisfactorily  accounted  for,  the  declarations  may  be  estab- 
lished by  secondary  evidence.7 

Memorandum  of  Declarations  Inadmissible.  —  Even  though  the  declarations  have 
been  reduced  to  writing,  the  writing  is  a  mere  memorandum  and  is  not  com- 
petent evidence  of  the  declarations  if  it  was  neither  signed  by  the  deceased  8 
nor  read  over  to  him.9  The  declaration  may  be  proved  by  parol  evidence 
without  first  accounting  for  the  memorandum.10 

Competency  to  Refresh  Memory  of  Witness.  —  But  the  memorandum  may  be  referred 
to  by  the  witness  who  made  it,  to  refresh  his  memory.11 

Oral  Declarations.  —  Where  it  does  not  appear  that  the  declarations  of  the 
deceased  were  reduced  to  writing,  they  may  be  proved  by  witnesses  who  heard 
them.12 

Independent  Written  and  Oral  Declarations.  —  It  often  happens  that  written  declara- 
tions are  made  at  one  time  and  oral  declarations  at  another.  In  this  case,  as 
has  been  shown,  the  writing  is  the  best  evidence  of  the  declarations  which  are 
reduced  to  writing.    The  oral  declarations,  however,  may  be  proved  by  parol 


1.  Admissibility  of  Writing  to  Prove  Declara- 
tions.—  People  v.  Bemmerly,  87  Cal.  117; 
Jones  v.  State,  71  Ind.  66;  State  v.  Tweedy,  11 
Iowa  350;  State  v.  Kindle,  47  Ohio  St.  358; 
State  v.  Cameron,  2  Chand.  (Wis.)  172;  State 
7/.  Martin,  30  Wis.  216,  11  Am.  Rep.  567. 

Taking  Writing  into  Jury  Room.  —  It  is  a 
general  rule  that  a  writing  containing  dying 
declarations  should  not  be  taken  into  the  jury 
room.    State  v.  Moody,  18  Wash.  165. 

2.  Admissibility  of  Writing  When  Silent  as  to 
Declarant's  State  of  Mind.  —  Reg.  v.  Hunt,  2 
Cox  C.  C.  239;  People  v.  Farmer,  77  Cal. 
I;  People  v.  Bemmerly,  87  Cal.  117;  Austin 
f.  Com.,  (Ky.  1897)  40  S.  W.  Rep.  905 ;  State  v. 
Wilson,  23  La.  Ann.  560;  Com.  v.  Williams,  2 
Ashm.  (Pa.)  74. 

3.  See  supra,  this  title  and  division,  the  sub- 
division. Mode  of  Proving  Declarant's  Con- 
sciousness of  Impending  Death. 

4.  Best  Evidence  —  Writing  Constitutes.  — 
Rex  v.  Gay,  7  C.  &  P.  230,  32  E.  C.  L.  499; 
Rex  v.  Withers,  I  East  P.  C.  360;  Boulden  v. 
State,  102  Ala.  78;  State  v.  Tweedy,  11  Iowa 
350.  See  State  v.  Sullivan,  51  Iowa  142; 
Adams  v.  State,  (Tex.  App.  1892)  19  S.  W. 
Rep  907;  People  v.  Callaghan,  4  Utah  49. 
See  also  Collier  v.  State,  20  Ark.  36.  See  also 
Krebs  v.  State,  8  Tex.  App.  I.  But  compare 
Com.  v.  Haney,  127  Mass.  455. 

5.  Parol  Evidence  Inadmissible.  —  Rex  v.  Gay, 
7  C.  &  P.  230,  32  E.  C.  L.  499;  Trowter's  Case, 
1  East  P.  C.  356.  See  Collier  v.  State,  20 
Ark.  36. 
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6.  Copy  Inadmissible.  —  Rex  v.  Gay,  7  C.  & 
P.  230,  32  E.  C.  L.  a.99;  Beets  v.  State,  Meigs 
(Tcnn.)  106. 

7.  Secondary  Evidence  —  Admissibility  of,  to 
Establish  Declarations.  —  State  v.  Patterson,  45 
Vt.  308,  12  Am.  Rep.  200.  See  the  title  Sec- 
ondary Evidence. 

Where  a  declaration  was  originally  written 
in  pencil,  and  a  copy  was  afterwards  made 
under  a  belief  that  the  original  was  of  no  value 
for  that  reason,  the  copy  was  held  proper  evi- 
dence to  prove  the  declaration,  it  appearing 
that  the  original  had  been  lost.  Merrill  v. 
State,  58  Miss.  65. 

8.  Memorandum  Not  Signed  by  Declarant  Inad- 
missible.—  Binns  v.  State,  46  Ind.  311.  But 
see  Rex  v.  Reason,  6  How.  St.  Tr.  201,  1  Stra. 
499.  And  see  contra.  People  v.  Callaghan,  4 
Utah  49. 

9.  Memorandum  Neither  Signed  by  Nor  Read 
Over  to  Deceased  Inadmissible.  —  Anderson  -■. 
State,  79  Ala.  5;  State  v.  Fraunburg,  40  Iowa 
555;  State  v.  Sullivan,  51  Iowa  142;  Allison  v. 
Com.,  99  Pa.  St.  17. 

10.  Parol  Evidence  Competent. — Daroy  v.  State, 
92  Ala.  9;  Binns  p.  State,  46  Ind.  311;  States. 
Sullivan,  51  Iowa  142;  State  v.  Wilson,  24 
Kan.  189,  36  Am.  Rep.  257;  State  v.  Somnier, 
33  La.  Ann.  237;  Allison  -'.  Com.,  99  Pa.  St.  17. 

11.  Admissibility  of  Memorandum  to  Refresh 
Memory  of  Witness.  —  See  Anderson  v.  State, 
79  Ala.  5;  Com.  v.  Haney,  127  Mass.  455. 
See  also  the  title  Memorandum. 

12.  Krebs  v.  State,  8  Tex.  App.  1. 
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Definitions, 


testimony.  The  fact  that  a  declaration  is  reduced  to  writing  at  one  time  does 
not  preclude  parol  evidence  of  its  terms  as  it  was  orally  repeated  at  another.1 

Proof  of  Substance  of  Declaration  Sufficient.  —  If  the  witness  cannot  state  the  exact 
Language  of  the  declarant  he  may  state  the  substance  of  the  declaration.2 

6.  Witnesses  —  Number  of  Witnesses.  ■  —  Analogously  to  the  general  rule  that  it 
is  not  necessary  for  the  prosecution  to  produce  all  the  witnesses  to  a  homi- 
cide,3 it  has  been  held  that  it  is  not  necessary  in  proving  a  dying  declaration 
to  call  all  the  witnesses  who  were  present  when  it  was  made.4  And  it  seems  j 
that  the  court  may,  in  proper  cases,  place  a  reasonable  limit  on  the  number 
of  witnesses  who  may  be  called  to  prove  a  dying  declaration.5 

Competency  of  Defendant's  Wife  to  Prove  Declarations.  —  The  competency  of  the 
defendant's  wife  to  prove  the  dying  declarations  of  the  deceased  is  dependent 
upon  her  competency  as  a  witness  against  the  husband.6 

Competency  of  Declarant's  Wife  to  Prove  Declarations.  —  It  has  been  held  that  dying 
declarations  may  be  proved  by  the  declarant's  wife.7 


DYING  WITHOUT  ISSUE,  CHILDREN,  ETC.  — See  the  titles  ISSUE;  WILLS. 
DYNAMITE.  —  See  the  title  EXPLOSIONS. 

DYNAMO   MACHINE.  —  A  dynamo  machine  is  a  device  for  converting 

mechanical  energy  into  electricity.8 
E.  —  See  note  9. 

EACH  — "  Each  "  denotes  every  one  of  two  or  more  comprising  the  whole.10 


1.  Separate  Oral  and  Written  Declarations.  — 

Collier  v.  State,  20  Ark.  36;  People  v.  Glenn, 
10  Cal.  37;  People  v.  Vernon,  35  Cal.  49,  95 
Am.  Dec.  49;  State  v.  Tweedy,  11  Iowa  350; 
Slate  v.  Schmidt,  73  Iowa  469;  State  v.  Wal- 
ton, 92  Iowa  455,  citing  6  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  134;  Hines  v.  Com., 
90  Ky.  64;  People  v.  Simpson,  48  Mich.  474; 
Epperson  v.  State,  5  Lea  (Tenn.)  291;  State  v. 
Carrington,  15  Utah  480,  citing  6  Am.  and  Eng. 
Encyc.  of  Law  (ist  ed.)  134. 

In  Rex  v.  Reason,  6  How.  St.  Tr.  201,  1 
Stra.  499,  three  several  declarations  had  been 
made  by  the  wounded  person  in  the  course  of 
the  same  day,  at  the  successive  intervals  of  an 
hour  each.  The  second  had  been  made  before 
the  magistrate  and  reduced  to  writing,  but  the 
others  had  not.  The  original  written  state- 
ment taken  before  the  magistrate  was  not 
produced,  and  a  copy  of  it  was  rejected.  A 
question  then  arose  whether  the  first  and  third 
declarations  could  be  received.  Pratt,  C.  J., 
was  of  the  opinion  that  they  could  not,  since 
he  considered  all  three  statements  as  of  the 
same  narration,  of  which  the  written  exami- 
nation was  the  best  proof.  But  the  other 
judges  held  that  the  three  declarations  were 
three  distinct  facts,  and  that  the  inability  to 
prove  the  second  did  not  exclude  the  first  and 
third,  and  evidence  of  those  declarations  was 
accordingly  admitted. 

2.  Substance  of  Declaration  —  Proof  of  Suffi- 
cient.—  Ward  v.  State,  8  Blackf.  (Ind.)  101; 
Brown  v.  State,  32  Miss.  442;  People  v. 
Chase,  79  Hun  (N.  Y.)  296;  Montgomery  v. 
State,  11  Ohio  424;  Cornell  v.  Green,  10  S.  & 
R.  (Pa.)  16;  Roberts  v.  State,  5  Tex.  App.  141; 
Krebs  v.  State,  8  Tex.  App.  1;  State  v.  Bald- 
win, 15  Wash.  15.  See  also  Nelms  v.  State,  13 
Smed.  &  M.  (Miss.)  500,  53  Am.  Dec.  94. 

3.  Limiting  the  Number  of  Witnesses.  —  See 
the  titles  Cumulative  Evidence,  vol.  8,  p.  462, 
and  Suppression  of  Evidence. 
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4.  State  v.  Johnson,  76  Mo.  121. 

5.  Baxter  v.  State,  15  Lea  (Tenn.)  662.  See 
the  title  Cumulative  Evidence,  vol.  8,  p.  462. 

It  is  not  necessary  that  each  witness  testify- 
ing to  the  declaration  shall  also  by  his  testi- 
mony definitely  fix  the  belief  of  the  person 
making  the  declaration;  the  sense  of  impend- 
ing death  may  be  shown  by  one  witness,  and 
the  declaration  proved  by  another.  People  v. 
Garcia,  63  Cal.  ig. 

6.  Defendant's  Wife  —  Competency  of,  as  Wit- 
ness. —  Ex  p.  Fatheree,  34  Tex.  Crim.  Rep. 
594.    See  the  title  Witnesses. 

7.  Declarant's  Wife  Competent  to  Prove  Decla- 
rations. —  It  being  objected  in  Slate  v.  Ryan,  3a 
La.  Ann.  1177,  that  the  wife  of  the  deceased 
was  not  a  competent  witness  to  prove  his  dying, 
declarations,  the  court,  by  Spencer,  J.,  said: 
"We  see  no  possible  reasons  for  excluding  her; 
because,  even  admitting  thai  the  wife  is  not  a 
competent  witness  for  the  state  in  a  prosecu- 
tion against  one  who  has  committed  a  criminal 
offense  upon  her  husband  (a  proposition  we 
are  not  prepared  to  assent  to),  still,  after  the 
husband's  death,  she  is  no  longer  his  wife,  and 
the  rules  of  evidence  as  between  husbands 
and  wives  are  no  longer  applicable." 

8.  Thomson-Houston  Electric  Co.  v.  West- 
ern Electric  Co.,  65  Fed.  Rep.  616.  This  was 
a  patent  case. 

9.  Abbreviations.  (See  also  the  title  Abbre- 
viations, vol.  1,  p.  97.) — In  Sibley  v.  Smith, 
2  Mich.  503,  the  court  quotes  Webster's  Dic- 
tionary as  authority  that  E.  is  an  abbreviation 
for  "  East."  See  also  Jenkins  v.  McTigue,  22: 
Fed.  Rep.  148. 

10.  Adams  Express  Co.  v.  Lexington,  83  Ky. 
660.  In  that  ease  it  was  held,  as  foreign  ex- 
press companies  are  exempted  by  statute  from 
local  taxation  by  the  payment  of  the  state  tax 
for  the  privilege  of  doing  business,  that  a  pro- 
vision in  the  charter  of  a  city  authorizing  it  to- 
impose  a  license  tax  upon  each  express  com- 
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Definition. 


EAR.    (See  also  the  title  Mayhem.) — "Ear  "in  a  mechanical  sense  is 


pany,  could  not  be  held  to  apply  to  foreign 
companies.  The  court  said:  "  It  is  true  that 
the  word  each  denotes  every  one  of  the  two  or 
more  comprising  the  whole;  but  in  this  in- 
stance it  must  be  regarded  as  indicating  that 
the  license  fee  for  each  of  the  companies  in- 
tended to  be  included  in  the  provision  of  the 
charter,  and  which  were  not  exempted  from 
city  taxation  by  the  then  existing  law,  should 
be  so  much.  It  includes  the  whole  of  the  class 
which  were  not  then  exempt  from  such  tax- 
ation." See  generally  the  title  Foreign  Cor- 
porations. 

Each  in  the  Sense  of  Every.  —  In  a  clause  of  a 
contract  pertaining  to  the  use  of  certain  patent 
rights  "  during  the  terms  for  which  the  said 
letters  patent  and  each  of  them  have  been 
granted,"  it  was  held  that  each  meant 
"  every."  Potter  v.  Berthelel,  20  Fed.  Rep. 
240.    See  also  Every. 

Legacies  —  "  Each  of  My  Nephews."  (See  gen- 
erally the  titles  Legacies  and  Devises;  Wills.) 
—  In  Bartlett  v.  Houdlette,  147  Mass.  25,  it 
was  held  that  a  bequest  to  "  each  of  my 
nephews,  one  and  all,"  included  those  already 
given  specific  legacies  under  the  will. 

A  testator,  by  his  will,  gave  to  A.  and  B.  the 
sum  of  two  thousand  dollars.  A.  and  B.  were 
brother  and  sister,  and  were  not  related  to  the 
testator.  A.  died  before  the  testator.  It  was 
held  that  the  legacy  was  one  of  two  thousand 
dollars  to  each  of  the  legatees  individually, 
and  not  one  of  four  thousand  dollars  to  a  class; 
and  that  the  legacy  to  A.  lapsed.  Claflin  v. 
Tilton,  141  Mass.  343. 

In  Penney's  Estate,  159  Pa.  St.  347,  it  is 
said:  "  Had  he  mentioned  them  as  a  class, 
'  nephews  and  nieces  then  living  one  share,' 
he  would  undoubtedly  have  changed  the  pre- 
sumption to  be  drawn  up  to  this  point,  and 
have  indicated  a  division  per  stirpes.  But  as 
if  to  avoid  this  very  result  he  inserts  the  dom- 
inant word  each,  and  makes  the  bequest,  '  and 
to  each  of  my  nephews  and  nieces  then  living 
one  share.'  The  grammatical  meaning  of  this 
clause  of  the  sentence  does  not  admit  of  ques- 
tion. The  word  each  separates  the  class  into 
individuals,  and  is  equivalent  to  the  detailed 
enumeration,  '  to  A.  one  share,  to  C.  one 
share,'  etc.,  for  which  it  was  a  compendious 
summary.  As  well  said  by  the  learned  court 
below,  had  the  testator,  after  directing  distri- 
bution share  and  share  alike  to  the  following 
persons,  then  designated  all  of  the  legatees  by 
name,  there  would  be  no  room  for  doubt  that 
he  intended  a  per  capita  distribution.  But  by 
the  use  of  the  word  each  he  did  in  effect  desig- 
nate them  all  individually,  as  plainly  as  if  he 
had  inserted  their  several  names." 

Same  —  Each  and  Apiece.  —  A  testator  be- 
queathed "  to  each  of  his  nephews  and  nieces 
one  thousand  dollars  apiece."  In  construing 
this  provision  the  court,  in  Martin  v.  Mercer 
University,  98  Ga.  320,  said:  "The  words 
each  and  '  apiece,'  in  this  item,  mean  the  same 
thing.  They  mean  simply  that  each  nephew 
and  niece  shall  have  one  thousand  dollars. 
Instead  of  giving  to  the  class  an  aggregate 
sum,  the  testator  divided  it  himself,  by  this 
language." 

Tenancy  in  Common.    (Sec  also  the  title  Joint 


Tenants  and  Tenants  in  Common.)  —  A  gift 
to  each  of  two  or  more  persons  creates  a  ten- 
ancy in  common.  Gordon  v.  Atkinson,  1 
De  G.  &  S.  478;  In  re  Tiverton  Market  Act,  20 
Beav.  374. 

Each  Party  —  Jury  and  Jury  Trial.  (See  gen- 
erally the  title  Jury  and  Jury  Trial.)  —  A 
statute  provided  that  each  party  should  have 
three  peremptory  challenges.  It  was  held 
that  "  eaofi  party  "  as  here  used  included  on 
the  one  hand  all  persons  named  as  plaintiffs, 
and  on  the  other  all  who  were  joined  as  de- 
fendants; and  that  each  party  as  thus  defined, 
and  not  each  plaintiff  or  defendant,  was  en- 
titled to  challenge  peremptorily  three  jurors. 
Snodgrass  v.  Hunt,  15  Ind.  274. 

Several  or  Joint  Obligation.  (See  also  the 
titles  Bonds,  vol.  4,  p.  C38;  Suretyship.)  —  A 
surety  bond  by  three  for  the  payment  of  one 
thousand  pounds  was  worded:  "for  which 
payment  to  be  well  and  faithfully  made,  we 
bind  ourselves,  and  each  of  us  for  himself,  for 
the  whole  and  entire  sum  of  one  thousand 
pounds  each."  It  was  held  that  the  bond  was 
several  and  not  joint  and  several.  Holroyd, 
J.,  said:  "  I  am  of  opinion  that  this  cannot  be 
considered  as  a  joint  and  several  bond.  The 
word  each,  following  the  words'  one  thousand 
pounds,'  is  decisive  to  show  that  the  several 
obligors  named  in  that  part  of  the  bond  are 
respectively  bound  to  pay  that  entire  sum." 
Collins  v.  Prosser,  3  D.  &  R.  112,  16  E.  C.  L. 
140,  1  B.  &  C.  687,  8  E.  C.  L.  289. 

A  contract  by  two  persons  with  a  boat-builder 
to  pay  for  a  boat  to  be  built  for  them  for  a  cer- 
tain sum,  "  each  his  one  half,"  is  several, 
not  joint.  Costigan  v.  Lunt,  104  Mass.  217. 
And  see  Middletown  v.  M'Cormick,  3  N.  J. 
L.  92.  But  a  bond  executed  by  five  persons  in 
the  words,  "  we  are  hoiden  and  bound  *  *  * 
for  the  payment  of  which  we  bind  ourselves 
and  each  of  us,"  was  held  a  joint  and  several 
bond.    Carter  v.  Carter,  2  Day  (Conn.)  442. 

An  obligation  by  two,  binding  themselves 
and  "  each  of  their  heirs,  executors,  and  ad- 
ministrators," is  joint  and  several.  Geddis  v. 
Hawk,  10  S.  k  R.  (Pa.)  33,  2  Wheel.  Am.  C.  L. 
380.  The  court  said:  "  Here  it  must  be  con- 
ceded that  if  the  word  each  were  to  be  trans- 
posed so  as  to  be  grammatically  applicable  to 
the  persons  of  the  obligors,  instead  of  being 
exclusively  applicable  to  the  persons  of  their 
representatives,  these  obligations  would  be 
several  as  well  as  joint.  Now  this  word  each 
must  be  taken  as  having  been  intended  to  have 
some  operation  and  legal  effect;  and  if  it  can 
have  none  where  it  stands,  we  are  bound  to 
suppose  that  this  particular  collocation  of  the 
words  used  was  purely  accidental,  and  con- 
trary to  the  real  intent  and  meaning  of  the 
parties.  But  the  word  can  have  no  operation 
where  it  stands;  for  it  is  impossible  that  a 
bond  shall  be  joint  as  to  the  immediate  parties 
and  several  as  to  their  representatives. 
*  *  #  wc  mUst  then  intend  that  the  word 
each  was  designed  to  be  applicable  to  the  per- 
sons of  both  obligors  wherever  they  are  named  ; 
and  if  that  be  so,  the  consequence  is  unavoid- 
able that  these  obligations  are  several  as  well 
as  joint."  See  also  Northumberland  v.  Erring- 
ton,  5  T.  R.  522,  1  Saund.  1 54^,  note  (/'); 
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defined  as  a  projection  from  the  side  of  anything.1 
EARLY.  —  Sec  note  2. 

EARN  —  EARNINGS.  (See  also  the  titles  COMMUNITY  PROPERTY,  vol.  6, 
p. 293 ;  Dividends,  vol.  9,  pp.  681,  682;  Husband  and  Wife;  Parent  and 
Child;  Separate  Property  (of  Married  Women);  Taxation  (Corpo- 
ra IK);  and  see  GROSS  EARNINGS;  NET  EARNINGS.)  —  "To  earn"  is  defined 
as  to  gain,  get,  obtain,  or  acquire,  as  a  reward  of  labor  or  performance  of 


Wood  v.  Hummel,  4  Watts  (Pa.)  50;  Robinson 
v.  Walker,  r  Sulk.  393. 

Each  Offense.  —  Where  a  penalty  was  imposed 
for  "  each  offense  "  under  a  statute  describing 
more  than  one  offense,  it  was  held  that  the  act 
imposes  a  penalty  for  every  violation  of  either 
of  the  prohibitions  contained  in  the  section, 
and  did  not,  as  contended,  relate  to  the  de- 
scription of  the  offense  and  not  to  repetitions 
of  either  of  the  offenses.  Suydam  v.  Smith, 
52  X.  Y.  389,  where  Washburn  v.  Mclnroy,  7 
J.  R.  135,  is  distinguished. 

Each  Block.  —  A  statute  provided  that  in 
assessing-  the  costs  of  paving  and  curbing  a 
street,  assessments  should  be  upon  each  block 
separately.  In  construing  this  provision  the 
court,  in  Blair  v.  Atchison,  40  Kan.  353,  said: 
"  Under  this  statute  the  city  curbed  and  paved 
Sixth  street  in  the  city  of  Atchison,  being  the 
street  separating  blocks  16  and  39,  plaintiff's 
property  being  a  part  of  block  16;  and  under 
this  statute  the  city  was  seeking  and  claiming 
the  right  to  charge  the  cost  of  the  paving  and 
guttering  to  the  centre  of  the  street  to  the  lots 
and  pieces  of  land  to  the  centre  of  block  16, 
and  the  cost  of  paving  and  guttering  the  other 
half  to  the  lots  and  pieces  of  land  to  the  centre 
of  block  39.  The  plaintiff  in  error  contends 
that  this  manner  of  assessment  is  wrong;  that 
the  entire  cost  of  paving  the  street  between 
said  blocks  should  be  ascertained,  and  the  levy 
made  upon  the  half  blocks  on  either  side  of 
the  street  for  the  full  cost  of  such  improve- 
ment, according  to  the  value  of  said  lots. 
*  *  *  The  mistake  has  doubtless  arisen  in 
determining  what  was  meant  by  '  each  block 
separately.'  We  think  that  this  means  that 
each  block,  or  the  street  between  each  block 
for  the  distance  of  a  block,  shall  be  separate 
from  that  of  an  adjoining  block  in  the  city; 
that  each  block,  or  the  two  half  blocks  divided 
by  the  street,  the  distance  of  a  block,  becomes 
a  block  or  taxing  district,  as  contemplated  by 
section  4,  and  does  not  have  reference  to  a  di- 
vision of  the  costs  and  apportionment  of  the 
expenses  of  its  improvement  between  the  two 
half  blocks  divided  by  the  street.  To  give  this 
statute  the  meaning  contended  for  by  the  de- 
fendant in  error  would,  in  our  judgment,  in 
many  instances  work  great  injustice.  The 
half  block  on  one  side  of  the  street  may  be  of 
comparatively  little  value,  while  the  half  block 
on  the  opposite  side  may  be  of  great  value." 
See  also  the  title  Special  Assessments. 

Each  Case.  —  In  a  policy  of  insurance  it  was 
stipulated  that  the  underwriters  should  not  be 
liable  "  for  any  partial  loss  on  other  goods,  or 
on  the  vessel  and  freight,  unless  it  amount  to 
five  per  cent,  exclusive  in  each  case  of  all 
charges  and  expenses  incurred  for  the  purpose 
of  ascertaining  and  proving  the  loss."  It  was 
held  that  the  words  "  in  each  case  "  did  not 
mean  "  at  each  time  of  loss,"  but  referred  to 
the   subjects   insured  —  goods,  freight,  and 
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vessel,  and  required  a  damage  of  five  per 
cent,  to  justify  a  claim  in  each  case.  Don- 
nell  v.  Columbian  Ins.  Co.,  2  Sumn.  (U.  S.) 

366. 

Each  Entry,  in  an  act  requiring  notice  to  be 
given  to  the  collector  of  customs  "  on  each 
entry,"  means  "  that  in  all  cases,  whether  of 
entry  in  bond  or  for  consumption,  the  owner 
shall  give  notice  in  writing  on  each  entry  to 
the  collector,  etc.;  not  meaning  on  the  paper 
or  record  called  the  entry,  but  in  respect  of 
each  entry."  Ullman  v.  Murphy,  11  Blatchf. 
(U.  S.)  360. 

See  generally  the  title  Revenue  Laws. 

Each  Year.  —  A  statute  provided  that  it 
should  not  be  lawful  to  catch  trout  "  between 
the  first  day  of  October  of  each  year  and  the 
first  day  of  June  of  each  year."  In  construing 
this  provision  the  court  said:  "  It  is  argued 
that  the  term  'each  year,'  as  used  therein, 
means  the  same  year,  and  consequently  that  it 
is  only  between  June  and  October  that  the 
catching  of  trout  is  forbidden.  In  view,  how- 
ever, of  the  order  in  which  these  dates  are 
arranged,  and  the  practical  construction  that 
has  always  been  placed  upon  the  la  w,  we  think 
the  legislature  intended  the  close  season  to 
run  from  October  of  one  year  to  June  of  the 
succeeding  year."  Ex  p.  Hewlett,  22  Nev. 
333- 

See  generally  the  titles  Game  and  Game 
Laws;  Time,  Computation  of. 
Exception  to  Each  and  Every  Part  of  a  Charge. 

—  See  Encyc.  of  Pl.  and  Pr.,  title  Excep- 
tions, vol.  8,  p.  153. 

Each  and  All.  (See  generally  the  title 
Chambers  and  Vacation,  4  Encyc.  of  Pl.  and 
Pr.  336;  and  see  All,  vol.  2  of  this  work,  p. 
141.)  —  A  statute  provided  that  each  of  the 
justices  of  the  supreme  court  should  have  the 
same  power  at  chambers  to  issue  certain  writs 
or  orders  as  when  in  open  court.  In  constru- 
ing this  provision  the  court  said:  "  The  term 
each  is  used  in  contradistinction  to  '  all  '  of  the 
justices,  as  implied  necessarily  in  the  term 
'  court,'  which  is  made  up  of  all  of  the  justices; 
the  term  '  chambers,'  in  contradistinction  to 
'  open  court;'  and  the  power  of  the  several 
justices  in  granting  interlocutory  orders  at 
chambers  is  the  same  as  the  court  when  it  is 
open,  and  considering  an  application  for  an 
interlocutory  writ  or  order  of  injunction." 
Salinas  v.  Aultman,  49  S.  Car.  325. 

1.  Consolidated  Vapor  Stove  Co.  v.  Ellwood, 
Gas-Stove,  etc.,  Co.,  "63  Fed.  Rep.  698.  This 
was  a  patent  case. 

2.  "  Early  Spring."  —  On  the  construction  of 
a  contract  fpr  the  shipment  of  goods  in  "  <ar1y 
spring  "  it  was  held  not  error  to  receive  evi- 
dence of  the  meaning  of  those  words,  and  to 
leave  this  for  the  jury  to  determine;  the  latter 
finding  that  shipments  on  April  24  were  in 
time.  Phoenix  Iron  Co.  v.  Samuel,  13  W.  N. 
C.  (Pa.)  50. 
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some  service.1  "  Earnings "  are  defined  to  be  that  which  is  earned,  that 
which  is  gained  or  merited  by  labor,  services,  or  performances ;  wages  or 
reward.2 

EARNEST.  (See  also  the  titles  Frauds,  Statute  of;  Sales.)  — A  sum 
paid  as  part  of  the  price  for  property  sold,  or  of  money  due  upon  an  agreement 
for  the  purpose  of  binding  the  bargain;  also  sometimes  a  portion  of  the  goods 
when  delivered  and  accepted  for  like  purpose.3 


1.  Lewis's  Estate,  156  Pa.  St.  340.  This  case 
was  upon  the  construction  of  a  married 
woman's  act. 

2.  Dayton  v.  Walsh,  47  Wis.  113. 
Earnings  and  Profits  Distinguished.    (See  also 

Profits.) — In  an  action  for  personal  injuries, 
it  was  held  that  the  profits  of  a  business  of 
which  the  plaintiff  was  manager  could  not  be 
shown  as  a  measure  of  his  earning  powers. 
The  court  said:  "  The  third  item,  the  loss  of 
earning  power,  is  not  always  easy  of  calcula- 
tion. It  involves  an  inquiry  into  the  value  of 
the  labor,  physical  or  intellectual,  of  the  per- 
son injured,  before  the  accident  happened  to 
him,  and  the  ability  of  the  same  person  to 
earn  money  by  labor,  physical  or  intellectual, 
after  the  injury  was  received.  Profits  derived 
from  an  investment  or  the  management  of  a 
business  enterprise  are  not  earnings.  The 
deduction  from  such  profits  of  the  legal  rate 
of  interest  on  the  money  employed  does  not 
.give  to  the  balance  of  the  profits  the  character 
of  earnings.  The  word  earnings  means  the 
fruit  or  reward  of  labor;  the  price  of  services 
performed.  Anderson's  Law  Diet.  390.  Profits 
represent  the  net  gain  made  from  an  invest- 
ment, or  from  the  prosecution  of  some  busi- 
ness, after  the  payment  of  all  expenses 
incurred.  The  net  gain  depends  largely  on 
other  circumstances  than  the  earning  capacity 
of  the  persons  managing  the  business.  The 
size  and  location  of  the  town  selected,  the 
character  of  the  commodities  dealt  in,  the  de- 
gree of  competition  encountered,  the  measure 
of  prosperity  enjoyed  by  the  community,  may 
make  an  enterprise  a  decided  success,  which 
under  less  favorable  circumstances,  in  the 
hands  of  the  same  persons,  might  turn  out  a 
failure.  The  profits  of  a  business  with  which 
one  is  connected  cannot  therefore  be  made 
use  of  as  a  measure  of  his  earning  power. 
Such  evidence  may  tend  to  show  the  posses- 
sion of  business  qualities,  but  it  does  not  fix 
their  value."  Goodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  St.  1.  See  generally  the  title 
Damages,  vol.  8,  p.  648;  Death  by  Wrongful 
Act,  vol.  8,  p.  933. 

Exemption.  (See  also  the  title  Exemption 
from  Execution.)  —  A  statute  which  exempted 
the  earnings  of  married  persons,  having  to 
provide  for  a  family,  for  sixty  days  next  pre- 
ceding the  issuing  of  process  against  them, 
was  held  to  include  within  its  protection  all 
that  such  a  person  might  earn  within  the  pre- 
scribed period  by  the  aid  of  his  exempt  team 
or  wagon.  The  court  said:  "  Hence  it  was 
that  in  Brown  v.  Hebard,  20  Wis.  326,  this 
court  held  that  a  debtor  whose  business  it  was 
to  inspect  flour  for  merchants  in  Milwaukee, 
and  who  had  to  employ  others  to  aid  him  in 
his  work,  might  claim  the  net  receipts  or  gains 
of  his  employment  as  earnings,  when  the 
labor  was  performed  within  the  period  fixed 
by  the  statute.    The  case  before  us  comes 


fully  within  the  reason  and  principles  of  that 
decision.  Here  the  debtor,  instead  of  employ- 
ing other  laborers  to  assist  him  in  removing 
the  wood  and  lumber,  hauled  it  with  his  own 
team,  which  was  itself  exempt  property;  and 
the  fruit  of  his  labor  and  that  of  his  team  con- 
stitute earnings  within  this  statute."  Kuntz 
v.  Kinney,  33  Wis.  514. 

A  married  woman's  act  protected  the  wages 
or  earnings  of  any  married  woman  from  the 
debts,  disposition,  and  control  of  her  husband. 
Within  this  statute  it  was  held,  where  a  mar- 
ried woman  owned  certain  flats  or  water  lots 
On  a  river,  upon  which  a  weir  was  erected  for 
the  taking  of  fish,  that  the  fish  taken  by  her, 
or  by  persons  in  her  employ,  were  earnings 
within  the  statute.  Bohaker  v.  Morse,  20 
Nova  Scotia  212. 

A  married  woman  who  was  carrying  on  the 
business  of  lumbering  and  farming,  and  gen- 
eral trading,  on  her  own  account,  purchased 
certain  woodworking  machinery,  in  payment 
for  which  she  gave  her  promissory  note.  It 
was  held  that  the  word  earnings  was  broad 
enough  to  cover  such  property,  and  that  it  was 
exempt  from  an  execution  against  her  hus- 
band. Slaughenwhite  v.  Archibald,  28  Nova 
Scotia  359. 

In  Dayton  v.  Walsh,  47  Wis.  113,  it  was  held 
that  crops  raised  upon  the  wife's  farm  by  the 
joint  labor  of  husband  and  wife  belonged  to 
the  wife,  and  were  not  subject  to  sale  for  the 
husband's  debts.  » 

Stock  and  trade  acquired  by  a  married  wo- 
man have  been  held  earnings.  Ash  worth  v. 
Outram,  5  Ch.  Div.  932;  Lovell  v.  Newton,  4 
C.  P.  Div.  7. 

Same  —  Claims  for  Labor.  —  "Services  and 
earnings  "  in  an  act  regulating  the  property 
of  married  women,  is  a  wider  term  than 
"  claims  for  labor,"  and  may  be  as  well  for 
works  of  skill  and  science  as  for  mere  physical 
toil.    Hoyt  v.  White,  46  N.  H.  48. 

Unrecorded  Assignment.  (See  generally  the 
title  Garnishment.) — Rents  payable  under  an 
ordinary  contract  of  lease  which  requires  no 
personal  services  on  the  part  of  the  lessor,  are 
not  earnings  within  the  meaning  of  the  statute 
of  1865,  c.  43,  §  2,  which  declares  an  unrecorded 
assignment  of  future  earnings  invalid  against 
a  trustee  process.  Kendall  v.  Kingsley,  120 
Mass.  94. 

But  in  this  statute  the  term  has  a  more  ex- 
tensive signification  than  "wages"  and  in- 
cludes compensation  for  expenditures  incurred, 
or  materials  furnished,  under  a  contract  for 
building  a  house.  Jenks  v.  Dyer,  102  Mass. 
235;  Somers  v.  Keliher,  115  Mass.  165. 

In  Jason  v.  Antone,  131  Mass.  534,  it  was 
held  that  money  due  for  board  furnished  sail- 
ors by  a  debtor,  under  an  agreement  by  a  third 
person,  was  earnings. 

3.  Earnest.  —  Abbott's  Law  Diet. 
In  Howe  v.  Smith,  27  Ch.  Div.  101,  Frye, 
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EARTH.  —  Earth  is  soil  of  all  kinds,  including  gravel,  clay,  and  loam.1 
EARTHENWARE.    (See  generally  the  title  REVENUE  LAWS.)  —  "  Vessels 


and  other  utensils, 
ware. . 


ornaments,   etc.,  made  of   baked    clay,2   are  earthen- 


L.  J.,  said :  "  The  practice  of  giving  something 
to  signify  the  conclusion  of  the  contract,  some- 
times a  sum  of  money,  sometimes  a  ring  or 
olhci  nbjci  i,  to  !»'  repaid  or  redelivered  on  the 
completion  of  the  contract,  appears  to  be  one 
of  great  antiquity  and  very  general  preva- 
lence. It  may  not  be  unimportant  to  observe 
as  evidence  of  this  antiquity  that  our  own 
word  earnest  has  been  supposed  to  flow  from 
a  Phoenician  source  through  the  dppapuv  of 
the  Greeks,  the  arra  or  arrha  of  the  Latins, 
and  the  arrhes  of  the  French.  It  was  familiar 
to  the  law  of  Rome,  and  without  going  into 
the  distinctions  of  that  law  on  the  subject  (see 
Vinnius  on  the  Institutes,  iii.,  tit.  24;  Pothier, 
Contrat  deVente,  part  vi.,  c.  1,  art.  3),  it  will 
be  enough  to  observe  that  the  general  rule 
appears  to  have  been  that  expressed  in  the 
Institutes  iii.  24:  '  Is  qui  recusat  adimplere  con- 
tractual siquidem  est  emptor,  perdit  quod  dedit  : 
si  vero  venditor,  duplum  restituere  compellitur, 
licet  super  arrhis  nihil  expressum  sit.'  " 

Money  Deposited  with  a  Third  Person  by  the 
parties  to  an  oral  contract,  to  be  by  him  paid 
to  either  of  them  as  a  forfeiture  if  the  other 
should  neglect  to  fulfil  his  part  of  the  con- 
tract, is  not  given  in  earnest  to  bind  the  bargain, 
within  the  statute  of  frauds.  Gen.  Stat.,  c.  105, 
§  5.  The  court  said:  "  The  idea  of  earnest, 
in  connection  with  contracts,  was  taken  from 
the  civil  law.  Guterbock  on  Bracton  (Am. 
transl.)  145.  It  is  not  necessary  to  consider 
its  precise  effect  under  that  law.  As  used  in 
the  statute  of  frauds,  earnest  is  regarded  as  a 
part  payment  of  the  price.  2  Bl.  Com.  447. 
Pordage  v.  Cole,  1  Saund.  319^;  Langfort  v. 
Tiler,  1  Salk.  113;  Morton  v.  Tibbett,  15  Q.  B. 
428,  69  E.  C.  L.  428;  Walker  v.  Nussey,  16  M. 
&  W.  302:  1  Dane  Ab.  235.  The  case  of 
Blenkinsop  v.  Clayton,  7  Taunt.  597,  2  E.  C. 
L.  597,  cited  by  the  plaintiff,  turned  on  the 
question  of  delivery.  The  deposit  with  Taft 
was  not  therefore  equivalent  to  an  earnest 
to  bind  the  bargain,  or  part  payment,  and 
there  was  not  a  valid  sale  within  the  stat- 
ute of  frauds."  Howe  v.  Hayward,  108 
Mass.  55. 

When  Property  Passes.  —  In  Elgee  Cotton 
Cases,  22  Wall.  (U.  S.)  195,  the  court  said: 
'  Whatever  may  have  been  thought  by  some 
old  writers  respecting  the  effect  in  the  trans- 
mission of  property,  of  giving  and  receiving 
earnest  money,  it  is  now  considered  of  no  im- 
portance, or  of  the  smallest  importance.  The 
subject  is  discussed  in  Benjamin  on  Sales, 
second  edition,  pp.  260-262,  and  the  conclusion 
is  reached  that  the  true  legal  effect  of  earnest 
is  simp])'  to  afford  conclusive  evidence  that  a 
bargain  has  been  actually  completed,  with 
mutual  intention  that  it  should  be  binding  on 
both;  and  that  the  inquiry  whether  the  prop- 
erty has  passed  in  such  cases  is  to  be  tested 
not  by  the  fact  that  earnest  is  given,  but  by 
the  true  nature  of  the  contract  concluded 
by  giving  the  earnest.' 
Sales. 

1.  Working  Contracts. 
Working  Contracts.)  - 


See  also  the  title 

(See  also  the  title 
Dickinson  v.  Pough- 


keepsie,  75  N.  Y.  76  (quoting  Webster's  Diet.), 


where  the  contract  provided  for  earth  excava- 
tion; and  it  was  held  that  this  included 
"  hardpan,"  and  that  in  order  to  limit  or  vary 
the  ordinary  general  meaning  of  the  word  by 
proof  of  usage,  if  it  could  be  done  (as  to  which, 
qucere),  it  devolved  upon  the  plaintiff  to  show 
a  usage  uniform,  general,  and  presumably 
known  to  the  parties  —  not  a  usage  local,  par- 
tial, or  personal.  And  that  earth  includes 
hardpan  see  Nesbitt  v.  Louisville,  etc.,  R. 
Co.,  2  Spears  L.  (S.  Car.)  705. 

But  where  there  was  a  contract  to  pay  at  a 
certain  amount  per  cubic  yard  for  all  excava- 
tion of  earth,  and  unexpectedly  to  both  con- 
tracting parties  the  contractors  met  with  a 
large  amount  of  indurated  earth  and  gravel 
which  they  excavated,  it  was  held  that  the 
price  to  be  paid  the  contractors  for  the  exca- 
vation of  such  materials  was  not  provided  in 
the  contract,  and  that  consequently  they 
might  recover  what  the  same  was  reasonably 
worth;  it  appearing  that  among  engineers  and 
contractors  indurated  earth  and  cemented 
gravel  were  known  and  recognized  as  entirely 
distinct  from  common  earth,  and  that  it  was 
customary  for  contrators  to  receive  extra  com- 
pensation for  excavating  such  materials. 
Shephard  v.  St.  Charles  Western  Plank  Road 
Co.,  28  Mo.  373.  The  court  said:  "  The  ob- 
vious and  most  natural  sense  of  the  words 
'  excavation  of  earth  '  is  the  ordinary  earth; 
*  *  *  nor  are  they  technical  words  whose 
sense  may  not  be  controlled  by  extrinsic  evi- 
dence when  they  are  used  in  connection  with 
any  particular  trade  or  business." 

Earth  and  Gravel.  —  A  statute  provided  that 
municipal  corporations  might  lay  out  lots  of 
land  as  gravel  and  clay  pits,  and  take  there- 
from earth  and  gravel  necessary  to  the  repair 
of  the  streets.  It  was  held  under  this  statute 
that  any  earth,  gravel,  or  stones,  suitable  for 
the  purpose  mentioned  might  be  taken.  The 
court  said:  "  Whether,  if  upon  trial  the  sup- 
posed gravel-bank  should  prove  to  be  a  solid 
ledge  of  rock,  the  town  could  lawfully  proceed 
to  remove  it  by  drilling  and  blasting,  is  a 
question  not  now  before  us.  We  are  clearly 
of  opinion,  however,  that  the  town  may  take 
any  earth,  gravel,  or  stones  suitable  for  use  in 
repairing  and  constructing  roads,  and  capable 
of  being  dug  out  of  the  ground  and  removed 
by  ordinary  excavation.  The  words  '  earth 
and  gravel  '  are  not  to  be  taken  with  such  ex- 
treme strictness  as  to  require  that  the  gravel 
should  be  screened,  or  that  the  question  should 
be  raised  and  decided  judicially  how  large  a 
pebble  or  movable  stone  must  be,  in  order  to 
cease  to  be  included  in  the  general  description 
of  '  earth  or  gravel.'  We  think  it  was  an 
error,  therefore,  in  the  learned  judge  to  hold 
that  the  plaintiff  was  entitled  to  recover  any- 
thing in  tins'  action,  for  stones  actually  used 
by  the  defendant  acting  in  behalf  of  the  town 
in  the  repair  or  improvement  of  the  roads." 
Hatch  v.  Hawkes,  126  Mass.  181. 

2.  Rossman  v.  Hedden,  145  U.  S.  568,  in 
which  case  it  was  held  that  plain  glazed  and 
plain  enameled  tiles  were  earthenware  within 
a  revenue  law. 
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b.  Broad  Use  of  Term  "Easement,"  399. 

c.  Servitudes,  399. 

2.  Essential  Qualities  and  Nature,  399. 

3.  Kinds  of  Easements,  403. 

a.  Easement  Appurtenant,  .  403 

b.  Easement  in  Gross,  403. 

c.  Affirmative  and  Negative  Easements,  405. 

d.  Apparent,    Nonapparent, ,  Continuous,    and  Discontinuous  Ease- 

ments,  405. 

4.  Rights  in  Nature  of  Easements  Distinguished,  406. 

a.  Customs,  406. 

b.  Licenses,  407. 

f .  Natural  Rights  or  Easements,  408. 
d.  Profits  a  Prendre,  409. 

II  Acquisition,  409. 

1 .  Generally,  409. 

2.  Express  Grant,  409. 

a.  Generally,  409. 

(1)  Requisites  of  Grant  —  Recording,  409. 

(2)  W,fe>  J/ay  Grant  an  Easement,  411. 

(3)  Construction  of  Deed  of  Grant,  411. 

(4)  Parol  Grants  and  the  Statute  of  Frauds,  412. 

b.  Covenant  Operating  as  Grant,  413. 

c.  Reservation  or  Exception  in  Deed,  415. 

3.  By  Implied  Grant,  418. 

a   Appurtenant  Easements  Pass  with  Land,  418. 

b.  Severance  of  Unity  of  Possession,  419. 

(1)  Implied  Grants  and  Implied  Reservations,  420. 

(a)  Distinction  Recognized — Grants  More  Liberally  Con- 
strued, 420. 
(/')  Distinction  Not  Recognized,  421. 
(c)  Degree  of  Necessity  for  Creation  by  Implication,  423. 

(2)  Simultaneous  Alienation  of  Two  Parts  of  Same  Estate,  425. 

(3)  Destination  du  Pire  de  Eamille,  426. 

c.  By  Prescription,  426. 

4.  By  Operation  of  Law,  427. 

5.  Notice  to  Purchaser  of  Existence  of  Easement,  427. 

III.  Rights  and  Liabilities  of  Parties,  428. 

1.  ///  Case  of  Easements  by  Express  Grant,  428. 

a.  Generally,  428. 

b.  Repair  —  Secondary  Easement  of  Access,  428. 

c.  Changes  and  Alterations,  429. 

2.  In  Case  of  Easements  by  Implied  Grant,  430, 

3.  Remedies,  430. 

IV.  Extinguishment,  432. 

1.  By  Release,  432. 

2.  By  Merger,  433. 
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3.  By  Abandonment,  434. 

a.  Generally,  434. 

b.  X  on  user  Where  Owner  of  Servient  Tenement  Claims  Adversely,  436. 

4.  By  Change  in  Condition  of  Estates — Cessation  of  Purpose  of  Ease- 

ment, 438. 

CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  EASEMENTS  in  the  Encyclopaedia  of 
Pleading  and  Practice,  vol.  7,  p.  256. 

For  a  detailed  treatment  of  the  several  kinds  of  easements  and  kindred  rights,  see  in 
this  work,  such  titles  as  BUILDING  RESTRICTIONS  AND  RESTRIC- 
TIVE AGREEMENTS,  vol.  5,  p.  2;  LATERAL  AND  SUB J  AC  EN  T 
SUPPORT;  LIGHT  AND  AIR  ;  PARTY  WALL  ;  PRIVATE  WAYS , - 
PROFITS  A  PRENDRE;  SURFACE  WATERS ;  UNDERGROUND 
WATERS;  WATERCOURSES. 

For  easements  as  involving  breaches  of  covenant  or  creating  incumbrances,  see  the  title 
COVENANTS,  vol.  8,  p.  43. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  :  ABUTTING  OWNERS,  vol.  1,  p.  224;  BOOM  COM- 
PANIES, vol.  4,  p.  707;  BRIDGES,  vol.  4,  p.  918;  CEMETERIES,  vol. 
5  p.  781;  CONDITIONS,  vol.  6,  p.  499;  COVENANTS,  vol.  8,  p.  43;. 
CROSSINGS,  vol.  8,  p.  335;  DAMS,  vol.  8,  p.  699;  DEDICATION,  vol. 
9,  p.  20;  DRAINS  AND  SEWERS,  ante,  p.  220;  EJECTMENT,  post  r 
ELECTRIC  LIGHTS,  post ;  ELECTRIC  RAILROADS,  post ;  ELE- 
VA  TED  RAILROADS,  post ;  EMINENT  DOMAIN,  post ;  EST  A  TES 
FENCES;  FERRIES;  FISH  AND  FISHERIES ;  HIGH- 
WA  YS  ;  IN JUNCTIONS  ;  IRRIGA  TION  ;  LARES  AND  PONDS  ; 
LICENSES;  LOGS  AND  LUMBER;  MILLS;  MINES  AND 
MINING  CLAIMS;  NUISANCES ;  PEWS;  PRESCRIPTION; 
RAILROADS ;  STREET  RAILROADS;  STREETS  AND  SIDE- 
WALKS; TELEGRAPHS  AND  TELEPHONES ;  TREES ;  TRES- 
PASS; TURNPIKES ;  VENDOR  AND  PURCHASER. 

I.  Definitions,  Characteristics,  and  Distinctions  —  1.  Definitions  —  a. 

Easement,  Properly  So  Called,  Defined.  —  An  easement,  properly  so 
called,  may  be  denned  to  be  a  privilege  without  profit,  which  the  owner  of  one 
neighboring  tenement  has  of  another,  existing  in  respect  of  their  several 
tenements,  by  which  the  servient  owner  is  obliged  to  suffer  or  not  to  do  some- 
thing on  his  own  land  for  the  advantage  of  the  dominant  owner.1 

1.  Definitions.  —  Gale  on  Easements  5.    This  one  estate  (the  servient)  for  the  benefit  of  an- 

is  stated  to  be  a  perfectly  correct  definition  by  other  (the  dominant),"  Morrison  v.  Marquardt, 

Lord  Herschell  in  Simpson  v.  Godmanchester,  24  Iowa  61,  92  Am.  Dec.  444;  or  as  "  a  liberty, 

(1896)  1  Ch.  214.  privilege,  or  advantage  which  one  may  have 

A   definition    substantially    the    same    is  in  the  lands  of  another  without  profit,"  Big 

adopted  in  Broom's  Common  Law  (9th  ed.)  Mountain  Imp.  Co. 's  Appeal,  54  Pa.  St.  361; 

882;  3  Kent's  Com.  565;  Herman  on  Estoppel,  Slegel  v.  Lauer,  148  Pa.  St.  236. 

$  517;  Wynn  v.  Garland,  19  Ark.  23,  68  Am.  A  definition  of  great  antiquity  is  as  follows: 

Dec.  190;  Johnson  v.  Lewis,  47  Ark.  71;  Shir-  "A  privilege  that  one  neighbor  hath  of  an- 

ley  v.  Crabb,  138  Ind.  200,  46  Am.  St.  Rep.  other  by   charter    or   prescription,  without 

376;  Dubuque  v.  Maloney,  9  Iowa  450,  74  Am.  profit,  as  a  way  or  sink  through  his  land  or 

Dec.  358;   Karmuller  v.  Krotz,  18  Iowa  352;  such  like."    Termes  de   la  Ley  284.  This 

Cook  v.  Chicago,  etc.,  R.  Co.,  40  Iowa  451;  definition  is  quoted  with  approval  by  Bayley, 

Oliver  v.  Hook,  47  Md.  301;  Post  v.  Pearsall,  J.,  in  Hewlins  v.  Shippam,  5  B.  &  C.  221,  ir 

22  Wend.  (N.  Y.)  425;  Wolfe  v.  Frost,  4  Sandf.  E.  C.  L.  207,  and  by  Martin,  B.,  in  Mounsey 

Ch.  (N.  Y.)  72;  Pierce  v.  Keator,  70  N.  Y.  419,  v.  Ismay,  3  H.  &  C.  492,  the  latter  indorsing 

26  Am.  Rep.  612;  Huntington  v.  Asher,  96  N.  also   Gale's   definition,    supra.    Goddard  on 

Y.  604,  48  Am.  Rep.  652;   Nellis  v.  Munson,  Easements  (Bennett's  ed.,  p.  2),  speaks  of  the 

108  N.  Y.  453;  Greenwood  Lake,  etc.,  R.  Co.  definition  given  in  Termes  de  la  Ley  as  too 

v.  New  York,  etc.,  R.  Co.,  134  N.  Y.  435;  wide  in  its  significance  and  embracing  many 

Jackson  v.  Trullinger,  9  Oregon  393;  Harrison  rights  that  are  not  easements  in  a  strict  legal 

v.  Boring,  44  Tex.  267;   Tardy  v.  Creasy,  81  sense  according  to  modern  decisions,  and  de- 

Va.  553, °59  Am.  Rep.  676.  fines  an   easement  as  "a  privilege  without 

Other   Definitions.  —  An    easement    is    also  profit,  which  the  owner  of  one  tenement  has  a 

briefly  defined  as  "  a  charge  or  burden  upon  right  to  enjoy  in  respect  of  that  tenement  in  or 
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b.  Broad  Use  of  Term  "  Easement."  —  The  term  "  easement  "  is  some- 
times broadly  defined  so  as  to  include  other  rights  besides  the  pure  ease- 
ments defined  above.  Thus  an  easement  is  said  to  be  "a  right  which  one 
proprietor  has  to  some  profit,  benefit,  or  beneficial  use,  out  of,  in,  or  over  the 
estate  of  another  proprietor."  1 

c.  SERVITUDES.  —  Servitudes  in  the  civil  law,  from  which  the  common  law 
has  derived  many  of  the  principles  of  easements,  include  easements  at  com- 
mon law  in  its  most  general  sense,  and  much  rnore^  A  servitude  is  defined  to 
be  "  a  right  whereby  one  thing  is  subject  to  another  thing  or  person,  for  use 
or  convenience  contrary  to  common  right."  2  'According  to  another  defini- 
tion, servitudes  are  certain  portions  or  fragments  of  the  right  of  ownership, 
separated  from  the  rest,  and  enjoyed  by  persons  other  than  the  owner  of  the 
thing  itself.3 

2.  Essential   Qualities   and   Nature.  —  The    Essential  Qualities   of  Easements 4  as 

they  are  enumerated  by  all  the  authorities  are :  first,  they  are  incorporeal ;  * 


over  the  tenement  of  another  person,  by  rea- 
son whereof  the  latter  is  obliged  to  suffer  or 
refrain  from  doing  something  on  his  own 
tenement  for  the  advantage  of  the  former." 
This  is  adopted  in  Stevenson  v.  Wallace,  27 
Gratt.  (Va.)  87;  Gray  v.  McWilliams,  98  Cal. 
157.  35  Am.  St.  Rep.  163. 

1.  Chief  Justice  Shaw  in  Ritger  v.  Parker, 
€  Cush.  (Mass.)  145,  54  Am.  Dec.  744-  This 
definition  is  followed  in  Owen  v.  Field,  102 
Mass.  103;  Huyck  v.  Andrews,  113  N.  Y.  81, 
10  Am.  St.  Rep.  432;  Clark  v.  Glidden,  60  Vt. 
702.  This  definition  includes  profits  d prendre 
and  perhaps  other  rights. 

2.  Ersk.  Inst.  352;  Washburn  on  Easements, 
c.  1,  §  1,  par.  4;  Gale  on  Easements  2.  See 
also  the  title  Servitude. 

3.  Hammond's  Sanders'  Justinian,  lib.  11, 
tit.  11,  p.  186. 

4.  Qualities  Enumerated.  —  Gale  on  Ease- 
ments 5;  Kellett  v.  Clayton,  99  Cal.  212;  Shir- 
ley v.  Crabb,  138  Ind.  200,  46  Am.  St.  Rep. 
376;  Wolfe  v.  Frost,  4  Sandf.  Ch.  (N.  Y.)  72; 
Pierce  v.  Keator,  70  N.  Y.  419,  26  Am.  Rep. 
612;  Harrison  v.  Boring,  44  Tex.  255. 

5.  All  Easements  Are  Things  Incorporeal.  — 
Mere  rights  invisible  and  intangible.  Hewlins 
v.  Shippam,  5  B.  &  C.  221,  11  E.  C.  L.  207; 
Bowen  v.  Team,  6  Rich.  L.  (S.  Car.)  298,  60 
Am.  Dec.  127. 

As  Adding  to  or  Subtracting  from  Ordinary 
Eights  of  Property.  —  An  easement  is  some- 
thing additional  to  the  ordinary  rights  of 
property.  Bramwell,  B.,  in  Rowbotham  v. 
Wilson,  8  El.  &  Bl.  123,  92  E.  C.  L.  123.  In 
the  same  case  Williams,  J.,  said  that  an  ease- 
ment is  a  right  accessorial  to  the  ordinary  rights 
of  property.  These  statements  are  from  the 
point  of  view  of  the  dominant  tenement,  for 
as  to  the  servient  tenement  an  easement  is  a 
charge  curtailing  the  ordinary  rights  of  prop- 
erty.   Gale  on  Easements  6. 

Illustrations  —  Right  to  Prevent  Building 
Wall.  —  A  right  to  prevent  an  adjoining  pro- 
prietor from  building  a  wall  on  his  own  land 
beyond  a  certain  point  is  an  easement  and 
contains  each  of  the  essential  qualities  thereof. 
Wolfe  v.  Frost,  4  Sandf.  Ch.  (N.  Y.)  89. 

Right  to  Dig  Channel  over  Grantor' s  Land.  — 
Aright  to  a  railroad  company  to  dig  a  channel 
over  the  land  of  the  grantor  is  an  easement  and 
not  a  revocable  license,  and  passes  to  the  gran- 
tec.    Cook  v.  Chicago,  etc.,  R.  Co.,  40  lowa45i. 


A  Right  of  Way  over  Land  for  a  Millrace  is 
merely  an  easement,  and  not  a  right  to  the 
land  over  which  the  race  is  constructed  nor  to 
water  flowing  over  the  land.  Miller  v. 
Vaughn,  8  Oregon  334. 

A  Right  to  Have  a  Natural  Stream  of  Water 
Flow  Unobstructed  over  one's  land,  though 
having  many  incidents  of  an  easement,  is  not 
a  real  easement,  but  rather  a  natural  right. 
Scriver  v.  Smith,  100  N.  Y.  479,  53  Am.  Rep. 
224.    See  also  the  title  Watercourses. 

Right  to  Use  Rooms  in  Building.  —  A  right  to 
construct  and  use  a  second  story  to  or  use 
rooms  in  a  building  is  an  easement.  Hahn  7'. 
Baker  Lodge  No.  47,  21  Oregon  30,  28  Am.  St. 
Rep.  723;  Thorn  v.  Wilson,  no  Ind.  325,  59 
Am.  Rep.  209. 

A  Street  Railway  Right  of  Way  is  an  ease- 
ment and  contains  all  the  essential  qualities 
thereof.    Knoxville  v.  Africa,  77  Fed.  Rep.  501. 

Easement  Carries  No  Corporeal  Interest  in  Ser- 
vient Tenement.  —  The  burden  imposed  on  the 
servient  tenement  is  not  a  right  to  the  land  or 
to  any  corporeal  interest  in  the  land.  For  in- 
stance, a  right  of  way  gives  no  right  to  the 
soil,  but  merely  a  full  right  of  passage.  It  is 
not  exclusive,  and  consequently  the  owner  of 
the  easement  cannot  prevent  another  person, 
even  a  trespasser,  from  using  the  land,  if  it 
does  not  impede  him  in  his  right  of  passage. 

The  grantee  of  a  right  of  way  is  not  the 
otvner  or  occupant  of  the  estate  over  which  it 
is  granted.  The  mere  running  of  trains  over 
a  road  does  not  make  the  company  running 
them  an  occupant  of  the  land.  Cook  County 
v.  Chicago,  etc.,  R.  Co.,  35  111.  460. 

In  Rex  v.  Jolliffe,  2  T.  R.  90,  Ashhurst,  J., 
said:  "  It  cannot  be  said  *  *  *  that  de- 
fendant was  an  occupier  of  anything,  for  all 
that  he  has  is  a  concurrent  right  given  him  by 
Sir  J.  Eden  of  making  use  of  this  way-leave  at 
so  much  per  ton  for  all  the  coals  that  he  should 
carry,  which  is  nothing  more  than  a  purchase 
of  the  liberty  of  carrying  every  ton  of  coals." 
In  the  same  case  Bullcr,  J.,  said:  "  This  is 
only  a  bare  right  of  passage,  which  is  an  ease- 
ment. *  *  *  The  defendant  *  *  * 
cannot  prevent  any  other  person  from  using 
it.  And  if  grass  were  to  grow  on  this  way, 
the  owner  of  the  land  would  have  a  right  to 
feed  his  cattle  on  it.  The  easement  which  the 
defendant  has  does  not  affect  the  right  of  the 
owner  of  the  land." 
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The  distinction  between  an  easement  and  a 
right  in  the  soil  is  brought  out  in  Clifford  v. 
Hoare,  L.  R.  9  C.  P.  362,  43  L.  J.  C.  P.  225, 
where  Denman,  J.,  said:  "  It  was  not  in- 
tended to  give  to  the  plaintiff  *  *  *  a 
l  it; lit  to  go  upon  every  square  foot  of  the  space 
*  *  *  delineated,  but  only  a  right  to  the 
reasonable  use  of  a  way  such  as  substantially 
< ■  \  i  -  ted  over  the  spaces  pointed  out.  It  is 
only  a  grant  of  a  reasonable  user  of  a  right  of 
way." 

The  right  to  a  given  substratum  of  coal  is  a 
right  to  land;  a  right  to  take  coal  is  an  ease- 
ment.   Wilkinson  v.  Proud,  11  M.  &  W.  33. 

A  right  to  obtain  property  in  pursuance  of 
incorporeal  privileges  granted  for  obtaining  it 
is  very  different  from  an  interest  in  the  land. 
Doe  v.  Wood,  2  B.  &  Aid.  724. 

Where  the  Right  Becomes  Exclusive,  or  where 
the  whole  exclusive  use  of  a  thing  is  obtained, 
the  right  becomes  an  interest,  or  the  whole 
dominion  passes,  and  there  is  no  longer  an 
easement,  but  the  property  is  the  thing  itself. 
Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am.  Dec. 
760.  Exclusive  use  cannot  be  devised,  and 
the  land  not.  Buzzard  v.  Capel,  8  B.  &  C. 
141,  15  E.  C.  L.  169. 

Exclusive  possession  is  not  an  easement, 
but  an  interest.  Thus  where  the  occupant  was 
to  have  the  growing  grass,  to  be  mowed  and 
made  into  hay  by  him,  Crosby  v.  Wadsworth, 
6  East  602,  or  where  the  surface  of  land  was 
being  worked  for  coprolites;  Roads  n.  Trump- 
ington,  L.  R.  6  Q.  B.  56,  40  L.  J.  M.  C.  35. 
See  also  the  discussion  in  Hext  v.  Gill,  L.  R.  7 
Ch.  699,  41  L.  J.  Ch.  761. 

A  servitude  or  easement  cannot  be  so  large 
as  to  preclude  the  ordinary  uses  of  the  prop- 
erty by  the  owner.  Lord  Campbell  in  Race  v. 
Ward,  4  El.  &  Bl.  713,  82  E.  C.  L.  713,  quoting 
Dyce  v.  Hay,  I  Macq.  H.  L.  Cas.  305. 

1.  Imposed  on  Corporeal  Property.  —  The  right 
conferred  by  an  easement  attaches  to  the  soil 
of  the  servient  tenement,  the  only  obligation 
on  the  owner  being  negative,  viz.,  to  suffer 
or  not  to  do.  This  burden  on  the  servient 
tenement  parses  with  it  to  each  successive 
proprietor.  Taylors.  Whitehead,  2  Doug.  749; 
Pomfret  v.  Ricroft,  1  Saund.  322;  Bullard  v. 
Harrison,  4  M.  &  S.  387;  Wallis  v.  Harrison, 
4  M.  &  W.  538. 

Burdens  and  Benefits  Pass  to  Assignees  of  Both 
Servient  and  Dominant  Tenements. —  Rights  of 
this  description,  denominated  servitudes  by  the 
civil  law,  and  by  our  law  termed  easements, 
are  attached  to  the  estate  and  not  to  the  person 
of  the  dominant  tenement,  and  they  follow 
that  estate  into  the  hands  of  the  assignee 
thereof.  So  on  the  other  hand  they  are  a 
charge  upon  the  estate  or  property  of  the  ser- 
vient tenement  and  follow  it  into  the  hands  of 
any  person  to  whom  such  tenement  or  any 
part  thereof  is  subsequently  conveyed.  Pen- 
ruddock's  Case,  5  Coke  101;  Taylors.  Dyches, 
69  Ga.  455;  Morrison  v.  King,  62  111.  30; 
Smith  v.  Wiggin,  48  N.  H.  105;  Wolfe  v. 
Frost.  4  Sandf.  Ch.  (N.  Y.)  89;  Child  v.  Chap- 
pell,  9  N.  Y.  246;  Hills  v.  Miller,  3  Paige  (N. 
Y.)  254;  Washburn  on  Easements  (4th  ed.) 
7;  3  Kent's  Com.  420;  Code  Napoleon  act 
686. 


400 


There  may  be  mutual  easements  in  different 
parts  of  a  building,  for  any  necessary  uses  and 
conveniences  and  advantages,  passing  to  suc- 
cessive holders  of  the  different  portions. 
Morrison  v.  King,  62  111.  30. 

The  owner  of  a  building  dissociated  in 
title  from  the  land  whereon  it  stands  may, 
where  he  sells  parts  of  it,  reserve  rights  in 
such  parts  for  the  benefit  of  parts  retained, 
which  the  law  will  protect  and  maintain. 
Mayo  v.  Newhoff,  47  N.  J.  Eq.  31. 

Chattels  Cannot  Support  Easements.  —  The  law 
of  easements  relates  exclusively  to  land,  and 
cannot  be  applied  to  a  chattel.  Mayo  v.  New- 
hoff, 47  N.  J.  Eq.  31. 

Neighboring  Tenements  —  Need  Not  Adjoin.  — 
This  part  of  the  definition  does  not  mean  adjoin- 
ing. It  means  near  enough  for  the  easement 
to  be  of  practical  beneficial  use  and  enjoy- 
ment. It  is  not  essential  that  the  dominant 
and  servient  estates  be  contiguous.  Gale  on 
Easements  10;  Garrison  v.  Rudd,  19  111.  558; 
Sanxay  v.  Hunger,  42  Ind.44;  Cady  v.  Spring- 
field Water  Works  Co.,  134  N.  Y.  118;  Fisher 
v.  Fair,  34  S.  Car.  203;  Perrin  v.  Garfield,  37 
Vt.  304.  In  the  last  case  cited  there  was  a 
mill  a  mile  away  from  a  pond,  from  which 
water  was  brought  to  the  mill  by  a  dam  and 
flume.  The  court  said:  "  It  is  said  this  dam 
or  easement  is  too  far  distant  to  pass  by  a  con- 
veyance of  the  mill.  But  the  idea  and  defini- 
tion of  an  easement  incident  to  real  estate 
granted  is  a  privilege  off  and  beyond  the  local 
boundaries  of  the  land  or  tenement  conveyed. 
There  is  always  a  dominant  and  a  servient 
tenement.  It  is  not  necessary  that  they  shouid 
be  contiguous  to  each  other.  The  proximity 
of  the  one  to  the  other  is  of  little  compara- 
tive importance  in  determining  the  question 
whether  the  easement  passes  by  a  conveyance 
of  the  dominant  tenement.  It  depends  rather 
upon  the  nature,  character,  and  purpose  of  the 
easement,  its  relation  to  the  subject-matter  of 
the  grant,  its  accustomed  use  in  connection 
with  it,  and  its  necessity  to  the  value,  and  to 
the  beneficial  and  convenient  use  of  the  prem- 
ises granted." 

Right  of  Way.  —  But  one  terminus  of  a  right 
of  way  should  be  on  the  dominant  estate. 
Fisher  v.  Fair,  34  S.  Car.  203;  Ackroyd  v. 
Smith,  19  L.  J.  C.  P.  315. 

Pew  in  Church.  —  A  pew  in  a  church  may  be 
appurtenant  to  a  house  as  an  easement.  Phil- 
ipps  v.  Halliday,  (1891)  App.  228;  Brumfitt  v. 
Roberts,  39  L.  J.  C.  P.  95;  Harris  v.  Drewe,  2 
B.  &  Ad.  164,  22  E.  C.  L.  50;  Hinde  v.  Chorl- 
ton,  L.  R.  2  C.  P.  104;  Stocks  v.  Booth,  1  T. 
R.  428. 

The  following  cases  say  that  trespass  will 
lie:  Gay  v.  Baker,  17  Mass.  435,  9  Am.  Dec. 
159;  Shaw  v.  Beveridge,  3  Hill  (N.  Y.)  26,  38 
Am.  Dec.  616;  Wood  worth  v.  Payne,  74  N.  Y. 
200,  30  Am.  Rep.  298. 

Burial.  —  So  also  there  may  be  an  easement 
of  burial  in  a  churchyard  or  vault,  as  distin- 
guished from  a  private  cemetery.  Richards 
v.  Northwest  Protestant  Dutch  Church,  32 
Barb.  (N.  Y.)  42. 

Destruction  of  the  Servient  Tenement  extin- 
guishes the  easement.  Shirley  v.  Crabb,  138 
Ind.  200,  46  Am.  St.  Rep.  376. 
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1.  Must  Be  Without  Profit. —  Easements,  un- 
like other  incorporeal  rights,  do  not  confer  a 
right  to  profits  in  the  land  charged  with  them. 
Gale  on  Easements  7:  3  Kent's  Com.  452. 

Profits  a  Prendre  Distinguished.  —  "  The  strict 
and  technical  definition  of  an  easement  ex- 
cludes a  right  to  the  products  or  proceeds  of 
land,  or,  as  they  are  generally  termed,  profits 
h  prendre."  Finch,  J.,  in  Huntington  v. 
Asher,  96  N.  Y.  610,  48  Am.  Rep.  652.  See 
also  Nellis  v.  Munson,  108  N.  Y.  459,  per 
Ruger,  C.  [. 

"A  profit  h  prendre  in  the  land  of  another, 
when  not  granted  in  favor  of  some  dominant 
tenement,  cannot  properly  be  said  to  be  an 
easement,  but  an  interest  or  estate  in  the  land 
itself."  Walworth,  Chancellor,  in  Post  v. 
Pearsall,  22  Wend.  (N.  Y.)  425. 

"A  right  of  profit  a  prendre,  which  may  be 
held  apart  from  the  possession  of  land,  differs 
therein  from  an  easement,  which  requires  a 
dominant  tenement  for  its  existence.  Bainb. 
Mines  (ed.  1871),  p.  237.  But  a  right  of  profit 
A  prendre,  if  enjoyed  by  reason  of  holding  an- 
other estate,  is  regarded  in  the  light  of  an 
easement  appurtenant  to  such  other  estate. 
Washb.  Easem.  (ed.  1863),  p.  7.  And,  says 
Mr.  Justice  Strong,  in  Huff  v.  McCauley,  53 
Pa.  St.  209,  91  Am.  Dec.  203,  some  modern  de- 
cisions have  called  it  an  easement,  though  it 
was  a  privilege  on  another  man's  land  with 
profit;  and  he  refers  to  Ritger  v.  Parker,  8 
Cush.  (Mass.)  145,  54  Am.  Dec.  744.  and  Post 
v.  Pearsall.  22  Wend.  (N.  Y.)  425.  It  is  imma- 
terial, however,  whether  we  call  it  an  ease- 
ment or  a  right  of  profit  a.  prendre  annexed  to 
land.  It  is  the  same  in  nature,  and  is  such  a 
right  as  can  be  annexed  to  other  land  by  ex- 
press grant,  and  will  pass  as  appurtenant  to  it." 
Agnew,  J.,  in  Grubb  v.  Grubb,  74  Pa.  St.  33. 

Easement  is  a  genus  to  several  species  of 
liberties  which  one  man  may  have  in  the  land 
of  another  without  claiming  any  interest  in 
the  land  itself.  Interests  and  profits,  such 
as  rents  and  commons,  are  not  easements, 
though  incorporeal.  Peers  v.  Lucy,  4  Mod. 
355,  Hob.  131. 

The  difference  between  easements  and 
profits  &  prendre  is  well  illustrated  in  the  case 
of  Pierce  v.  Keator,  70  N.  Y.  419,  26  Am.  Rep. 
612,  in  which  P.  conveyed  to  a  railroad  com- 
pany the  fee  of  a  strip  of  land  through  his 
farm,  reserving  the  privilege  of  mowing  and 
cultivating  the  surplus  ground  of  the  strip 
not  required  for  railroad  purposes.  At  that 
time  there  was  a  mortgage  on  the  farm,  which 
was  foreclosed  after  the  conveyance  of  the 
strip.  The  conveyance  on  the  foreclosure  sale 
excepted  the  strip,  but  the  purchaser's  vendee 
elaimed  the  right  to  enter  and  cut  wheat  grow- 
ing thereon.  The  court  held  that  this  was  not 
an  easement  appurtenant  to  the  vendee's  land, 
but  a  profit  d  prendre  belonging  to  the  original 
owner.  This  was  personal  and  not  attached 
to  the  land. 

A  right  to  the  grantee  of  land  to  take  ice 
from  the  unsold  land  of  the  grantor  is  not 
•Btrictly  an  easement,  but  a  profit  h  prendre 
attached  to  the  land.  Huntington  v.  Asher, 
<)6  N.  Y.  604,  48  Am.  Rep.  652. 

A  right  to  take  coal  from  another's  land  for 
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the  benefit  of  one's  salt  works  is  a  profit 
h  prendre,  something  more  than  an  easement. 
Huff  v.  McCauley,  53  Pa.  St.  206,  91  Am.  Dec. 
203.  See  also  Gloninger  v.  Franklin  Coal  Co., 
55  Pa.  St.  9,  93  Am.  Dec.  720;  Carnahan  v. 
Brown,  60  Pa.  St.  23. 

So  also  liberties  of  hawking,  of  fowling,  of 
fishing,  of  hunting,  etc.,  have  been  distin- 
guished as  profits  h  prendre.  Wickham  v. 
Hawker,  7  M.  &  W.  63. 

A  distinguishing  feature  of  an  easement  is 
the  absence  of  all  right  to  a  participation  in 
the  profits  of  the  soil  charged  with  it;  and  so 
strictly  is  this  principle  applied  that  the  use  of 
the  soil  for  a  private  benefit,  such  as  pastur- 
ing cattle,  digging  up  and  removing  soil,  or 
searching  for  game,  has  been  held  a  trespass. 
Reg.  v.  Pratt,  4  El.  &  Bl.  860,  82  E.  C.  L.  860; 
Dovaston  v.  Payne,  2  H.  Bl.  527;  Stackpole  v. 
Healy,  16  Mass.  33,  8  Am.  Dec.  121 ;  Cobb  v. 
■Davenport,  33  N.  J.  L.  223,  97  Am.  Dec.  718; 
Gidney  v.  Earl,  12  Wend.  (N.  Y.)  98. 

E.  granted  by  deed  to  the  plaintiff,  for  a 
term  of  years,  "  the  exclusive  right  of  fishing  " 
in  a  defined  fork  of  the  river  C.,  with  a  pro- 
viso that  "  the  right  of  fishing  hereby  granted 
shall  only  extend  to  fair  rod  and  line  angling 
at  proper  seasons  and  to  netting  for  the  sole 
purpose  of  procuring  fish  baits."  The  de- 
fendant fouled  the  stream,  which  drove  away 
the  fish,  and  injured  the  breeding.  It  was 
held  that  the  grant  did  not  give  a  mere  license 
to  fish,  but  a  right  to  fish  and  carry  away  the 
fish  caught;  that  this  was  a  profit  a  prendre, 
and  was  an  incorporeal  hereditament.  I.ind- 
ley,  L.  J.,  said:  "  If  a  person  chooses  to  pay 
for  the  amusement  of  catching  fish  and  leav- 
ing them  in  the  water,  of  course  he  can  do  so; 
but  that  is  not  what  is  understood  by  lawyers 
and  men  of  sense  as  a  right  of  fishing/  The 
right  of  fishing  includes  the  right  to  take 
away  fish,  unless  the  contrary  is  expressly 
stipulated.  *  *  *  What  kind  of  right  is  it? 
It  is  more  than  an  easement;  it  is  what  is  com- 
monly called  a  profit  &  prendre,  and  it  is  of 
such  a  nature  that  a  person  who  enjoys  that 
right  has  such  possessory  rights  that  he  can 
bring  an  action  for  trespass  at  common  law 
for  the  infringement  of  those  rights."  Fitz- 
gerald v.  Firbank,  (1897)  2  Ch.  96. 

Illustrations  of  Easements  Proper  —  Surface 
Right.  —  A  grant  of  a  surface  right  for  the  pur- 
pose of  a  coal  breaker  and  dirt  room  for  de- 
posit of  coal  dirt  is  an  easement.  Big 
Mountain  Imp.  Co.'s  Appeal,  54  Pa.  St.  361. 

The  Privilege  of  Tithing  Wafer.  —  In  Race 
v.  Ward,  24  L.  J.  Q.  B.  153,  4  El.  &  Bl.  702, 
82  E.  C.  L.  702,  the  court  decided  the  right  to 
take  water  from  a  well  on  another's  land  to  be 
an  easement,  and  not  a  profit  a  prendre,  be- 
cause water  is  not  a  part  of  the  soil  or  produce 
of  it.  To  the  same  effect  is  Manning  v.  Was- 
dale,  5  Ad.  &  El.  758,  31  E.  C.  L.  423.  See 
also  Legg  v.  Horn,  45  Conn.  409. 

Restraint  of  Building.  —  A  conveyed  part  of 
his  land  to  B,  with  the  reservation  that  no 
building  was  to  be  erected  on  B's  land,  A  re- 
taining the  rest  of  his  land.  A  sold  to  C,  and 
B  to  I).  It  was  held  that  an  easement  was 
created  for  the  benefit  of  A's  land  and  passed 
as  appurtenant  to  C  as  against  D.    Peck  v. 
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Conway,  119  Mass.  546.  See  also  the  title 
Building  Restrictions  and  Restrictive 
Agreements,  vol.  5,  p.  2. 

Right  of  ]\'uy.  —  A  right  of  way  for  the 
transportation  of  ice  and  supplies,  etc.,  is  an 
easement,  running  with  the  land  on  which  the 
ice  business  is  conducted.  Greenwood  Lake, 
etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.,  134  N. 
Y.  435.  See  also  U.  S.  v.  Baltimore,  etc.,  R. 
Co.,  1  Hughes  (U.  S.)  138. 

1.  A  Dominant  Tenement  is  necessary  to  con- 
stitute an  easement.  Gale  on  Easements,  p. 
8,  cites  the  Year  Books,  Bracton,  and  the  civil 
law  writers,  showing  that  this  essential  was 
recognized  from  the  earliest  times  and  that 
strictly  there  is  no  such  thing  as  an  easement 
in  gross.    See  also  Goddard  on  Easements  8. 

An  easement  must  be  connected  with  a 
dominant  tenement.  Rangeley  v.  Midland  R. 
Co.,  L.  R.  3  Ch.  306,  37  L.  J.  Ch.  313,  per 
Cairns,  L.  J.  To  the  same  effect  is  Wagner 
v.  Hanna,  38  Cal.  ill,  99  Am.  Dec.  354. 

In  Hill  v.  Tupper,  2  H.  &  C.  121,  32  L.  J. 
Exch.  217,  the  plaintiff  had  from  owners  of  a 
canal  a  grant  of  the  sole  and  exclusive  right 
of  using  pleasure  boats  for  hire  on  the  canal. 
It  was  ancillary  to  no  land.  The  defendant 
put  some  pleasure  boats  on  the  canal  for  hire. 
It  was  held  that  the  plaintiff  could  not  main- 
tain trespass,  because  he  had  no  property, 
only  a  license. 

A  Benefit  to  the  Dominant  Tenement.  —  An 
easement  must  be  of  advantage  to  the  domi- 
nant tenement;  a  mere  burden  on  one  without 
benefit  to  the  other  would  be  void.  Gale  on 
Easements  10;  Goddard  on  Easements  14. 
See  also  Bailey  v.  Stephens,  12  C.  B.  N.  S.  91, 
104  E.  C.  L.  91,  8  Jur.  N.  S.  1063,  31  L.  J.  C. 
P.  226. 

A  right  of  way  unconnected  with  the  enjoy- 
ment or  occupation  of  the  land  cannot  be  an- 
nexed as  incident,  nor  can  a  way  appendant 
be  granted  away  or  made  in  gross.  Ackroyd 
v.  Smith,  10  C.  B.  164,  70  E.  C.  L.  164,  19  L. 
T.  C.  P.  315,  10  Eng.  Rul.  Cas.  1;  Thorpe  v. 
Brumfitt,  L.  R.  8  Ch.  650;  Hill  v.  Tupper,  32 
L.  J.  Exch.  217;  Ellis  v.  Bridgnorth,  32  L.  J. 
C.  P.  273- 

In  Bailey  v.  Stephens,  31  L.  J.  C.  P.  226,  12 
C.  B.  N.  S.  91,  Byles,  J.,  said:  "  How  can 
such  a  right  as  this  be  claimed  by  an  occupier 
of  land  as  such?  It  is  in  no  way  connected 
with  the  enjoyment  of  the  land.  A  man 
might  as  well  try  and  make  a  right  of  way 
over  land  in  Kent  appurtenant  to  an  estate  in 
Northumberland." 

A  waterworks  company  owning  a  mill  and 
fourteen  acres  of  land  on  the  upper  part  of  a 
stream  collected  water  in  a  reservoir  to  supply 
a  neighboring  town.  It  was  held  that  the 
water  could  not  be  so  used,  because  such  use 
was  not  at  all  connected  with  the  tenement 
of  the  company.  Swindon  Waterworks  Co.  v. 
Wilts,  etc.,  Canal  Co.,  45  L.  J.  Ch.  638.  See 
also  Garrison  v.  Rudd,  19  111.  558;  Perley  v. 
Langley,  7  N.  H.  233. 

An  easement  appendant  to  one  lot  cannot 
be  used  for  the  benefit  of  an  adjoining  lot. 
Albert  v.  Thomas,  73  Md.  181;  Stearns  v.  Mul- 
len, 4  Gray  (Mass.)  151 ;  Davenport  v.  Lamson, 
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21  Pick.  (Mass.)  72;  Cotton  v.  Pocasset  Mfg. 
Co.,  13  Met.  (Mass.)  433  (applied  to  a  drain); 
Smith  v.  Porter,  10  Gray  (Mass.)  66;  French 
v.  Marstin,  24  N.  H.  440,  57  Am.  Dec.  294; 
Shroder  v.  Brenneman,  23  Pa.  St.  348;  Gun- 
son  v.  Healy,  100  Pa.  St.  42;  Reise  v.  Enos,  76 
Wis.  634. 

Servient  Tenement  Cannot  Acquire  Right  to  In- 
cidental Advantages  Resulting  from  Easement.  — 

In  Mason  v.  Shrewsbury,  etc.,  R.  Co.,  L.  R.  6 
Q.  B.  578,  Cockburn,  C.  J.,  said:  "  It  is  of 
the  essence  of  such  an  easement  that  it  exist 
for  the  benefit  of  the  dominant  tenement  alone. 
Being  in  its  very  nature  a  right  created 
for  the  benefit  of  the  dominant  owner,  its 
exercise  by  him  cannot  operate  to  create  a 
new  right  for  the  benefit  of  the  servient 
owner.  Like  any  other  right,  its  exercise  may 
be  discontinued  if  it  becomes  onerous,  or 
ceases  to  be  beneficial  to  the  party  entitled. 
An  easement  like  the  present,  while  it  sub- 
jects the  owner  of  the  servient  tenement  to 
disadvantage  by  taking  from  him  the  use  of 
the  water,  for  the  watering  of  his  cattle,  the 
irrigation  of  his  land,  the  turning  of  his  mill, 
or  other  beneficial  use  to  which  water  may  be 
applied,  may  on  the  other  hand,  no  doubt,  be 
attended  incidentally  with  equal  or  greater 
advantage  to  him,  as,  for  instance,  by  render- 
ing him  safe  from  the  danger  of  inundation. 
But  this  will  give  him  no  right  to  insist  on  the 
exercise  of  the  easement  on  the  part  of  the 
dominant  owner,  if  the  latter  finds  it  expedi- 
ent to  abandon  his  right.  In  like  manner, 
where  the  easement  consists  in  the  right  to 
discharge  water  over  the  land  of  another, 
though  the  water  may  be  advantageous  to  the 
servient  tenement,  the  owner  of  the  latter  can- 
not acquire  a  right  to  have  it  discharged  on  to 
his  land  if  the  dominant  owner  chooses  to  send 
the  water  elsewhere,  or  to  apply  it  to  another 
purpose." 

Inheres  in  Dominant  Tenement.  —  An  easement 
inheres  in  the  dominant  tenement  and  cannot 
exist  or  be  conveyed  separate  from  it.  Moore 
v.  Crose,  43  Ind.  30.  The  easement  follows 
the  dominant  estate  and  inures  to  the  benefit 
of  the  mortgage  security  upon  the  estate,  the 
owner  of  the  servient  estate  under  whose 
grant  the  right  is  exercised  being  estopped  to 
deny  the  right  to  any  lawful  occupant  of  the 
dominant  estate.  Hankey  v.  Clark,  110  Mass. 
262. 

As  long  as  any  part  of  the  seizin  of  the 
dominant  estate  exists  distinctly,  the  easement 
exists,  even  if  suspended  by  unity  of  posses- 
sion. Thomas  v.  Thomas,  2  C.  M.  &  R.  34; 
Tyler?/.  Hammond,  11  Pick.  (Mass.)  194. 

2.  Two  Distinct  Tenements  Necessary,  —  This 
follows  necessarily  from  cases  cited  in  previ- 
ous notes,  and  also  from  the  consideration  that 
immediately  the  two  tenements  are  united  in 
complete  ownership,  the  inferior  right  of  ease- 
ment is  merged  in  the  higher  right  of  absolute 
ownership,  and  becomes  extinguished.  Gale 
on  Easements  11;  Goddard  on  Easements  11; 
Mounsey  v.  Ismay,  3  H.  &  C.  486,  34  L.  J.  Exch. 
52,  11  Jur.  N.  S.  141,  8  Eng.  Rul.  Cas.  275; 
Holmes  v.  Goring,  2  Bing.  83,  9  E.  C.  L.  327; 
Buckby  v.  Coles,  5  Taunt.  311,  1  E.  C.  L.  115; 
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Nature — Estates  in  Easements.  —  Easements,  being  incorporeal  hereditaments, 
partake  of  the  general  characteristics  of  such  interests.  They  may  be  held 
and  enjoyed  in  fee  like  other  estates  in  land.1 

3.  Kinds  of  Easements.  —  The  most  prominent  division  of  easements  is  into 
two  classes,  easements  appurtenant  and  easements  in  gross. 

a.  Easement  Appurtenant.  —  An  easement  appurtenant  is  an  incor- 
poreal right  which,  as  the  term  implies,  is  attached  to  and  belongs  to  some 
greater  or  superior  right;  something  annexed  to  another  thing  more  worthy, 
which  passes  as  incident  to  it.2  Easements  appurtenant  are  the  typical  or 
pure  easements  whose  qualities  and  characteristics  have  been  examined  in  the 
preceding  parts  of  this  article. 

•b.  Easement  in  Gross.  —  Under  the  rule  that  there  can  be  no  easement 
without  a  distinct  dominant  tenement,  there  can,  in  strictness,  be  no  such 
thing  as  an  easement  in  gross.3  There  is,  however,  a  class  of  rights  which  are 
impressed  upon  the  land  of  one  person  in  favor  of  another  person  or  other 
persons,  and  not  in  favor  of  another  tract  of  land,  and  these  rights  are  some- 
times spoken  of  by  courts  and  legal  writers  as  "  easements  in  gross."  4  An 


Dixon-'.  Schermeier,  no  Cal.  582;  Gayetty  v. 
Bethune,  14  Mass.  49,  7  Am.  Dec.  188;  Cary 
v.  Daniels,  8  Met.  (Mass.)  466,  41  Am.  Dec. 
532;  Dark  v.  Johnston,  55  Pa.  St.  164.  93 
Am.  Dec.  732;  Cadwalader  v.  Bailey,  17  R.  1. 
495;  French  v.  Williams,  82  Va.  462:  Scott  v. 
Beutel,  23  Gratt.  (Va.)  1;  Mabie  v.  Matteson, 
17  Wis.  1.  See  also  infra,  this  title,  Extin- 
guishment —  By  Merger. 

1.  Branson  v.  Studabaker,  133  Ind.  147, 
where  the  court,  by  Elliott,  J.,  said:  "A  fee 
may  exist  in  an  incorporeal  hereditament,  and 
may,  of  course,  under  this  principle,  exist  in 
an  easement.  *  *  *  Nor  is  there  anything 
novel  or  strange  in  the  doctrine  that  there  may 
be  a  fee  in  an  easement,  for  an  easement  is  an 
estate  in  land.  *  *  *  All  easements  are 
estates  in  land.  A  fee  may  exist  in  all  estates 
in  land;  therefore,  a  fee  may  exist  in  an  ease- 
ment." See  also  Nellis  v.  Munson,  108  N.  Y. 
453;  Pinkum  v.  Eau  Claire,  81  Wis.  301. 

"All  easements  and  profits  i  prendre  may  be 
held  for  life  in  fee,  or  for  years."  Strong,  J., 
in  Huff  v.  McCauley,  53  Pa.  St.  206,  91  Am. 
Dec.  203. 

A  right  to  have  a  certain  quantity  of  water 
flow  through  an  irrigation  company's  ditch  is 
an  easement,  and,  being  a  perpetual  right,  is 
an  incorporeal  hereditament  descendible  by  in- 
heritance to  the  heirs  of  the  owner  of  the  domi- 
nant estate,  and  hence  is  a  freehold  estate,  in 
a  controversy  relative  to  which  the  Colorado 
Supreme  Court  has  jurisdiction,  though  the 
value  does  not  exceed  two  thousand  five  hun- 
dred dollars.  Wyatt  v.  Larimer,  etc.,  Irriga- 
tion Co.,  18  Colo.  298;  Empire  Land,  etc.,  Co. 
v.  Rio  Grande  County,  21  Colo.  244. 

A  dispute  as  to  a  perpetual  easement,  such 
as  a  right  of  way  or  the  right  to  air  and  light, 
involves  a  freehold  within  the  meaning  of  the 
Illinois  statute  fixing  the  respective  jurisdic- 
tions of  the  Supreme  Court  and  the  Appellate 
Court.  Oswald  v.  Wolf,  126  111.  542;  Tinker 
v.  Forbes,  136  111.  221;  Waggeman  v.  North 
Peoria,  160  111.  277. 

An  easement  of  light,  air,  and  access  which 
an  abutting  owner  has  in  a  street  is  "  an  estate 
or  interest  in  real  estate  "  entitling  the  abut- 
ting owner  to  notice  of  proceedings  to  con- 
demn the  street  for  the  uses  of  an  elevated 
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street  railway,  and  to  compensation.  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  122,  43  Am. 
Rep.  146.  See  also  the  title  Elevated  Rail- 
roads, post. 

There  may  be  a  base  or  qualified  fee  in 
an  easement.  Hall  v.  Turner,  no  N.  Car. 
292. 

2.  Cadwalader  v.  Bailey,  17  R.  I.  498,  per 
Tillinghast,  J.  The  learned  judge  continued: 
"  It  is  incapable  of  existence  separate  and 
apart  from  the  particular  messuage  or  land  to 
which  it  is  annexed,  there  being  nothing  for  it 
to  act  upon.  In  order  to  the  existence  of  an 
easement  of  this  sort,  there  must  be  two  dis- 
tinct tenements,  the  dominant,  to  which  the 
right  belongs,  and  the  servient,  upon  which 
the  obligation  rests." 

3.  In  Strictness  No  Easements  in  Gross.  — 
In  Rangeley  v.  Midland  R.  Co.,  L.  R.  3  .Ch. 
306,  Lord  Cairns,  L.  J.,  said:  "  There  can  be 
no  easement  properly  so  called  unless  there 
be  both  a  servient  and  a  dominant  tenement. 
*  *  *  There  can  be  no  such  thing  according 
to  our  law,  or  according  to  the  civil  law,  as 
what  1  may  term  an  easement  in  gross.  An 
easement  must  be  connected  with  a  dominant 
tenement." 

The  right  must  be  annexed  to  some  corpo- 
real real  estate,  to  come  within  the  strict 
meaning  of  the  term  "  easement."  When  per- 
sonal rights  which  in  their  mode  of  enjoyment 
bear  a  strong  resemblance  to  easements  are 
conferred  by  grant  or  otherwise  acquired,  in- 
dependently of  the  possession  of  any  tenement 
by  the  grantee,  they  give  a  right  of  action  for 
the  disturbance,  but  are  not  possessed  of  all 
the  incidents  of  easements.  1  Bouv.  Inst., 
§  1604. 

4.  See  Salem  Capital  Flour  Mills  Co.  v. 
Stayton  Water  Ditch,  etc.,  Co.,  33  Fed.  Rep. 
146;  Cadwalader  7'.  Bailey,  17  R.  I.  495. 

"  There  is  a  class  of  rights  which  one  may 
have  in  another's  land  without  their  being 
exercised  in  connection  with  the  occupancy 
of  other  lands,  and  therefore  called  rights  in 
gross.  Washburn  on  Easements  4.  In  such 
cases  the  burden  rests  upon  one  piece  of  land 
in  favor  of  a  person  or  individual."  Ma- 
Kruder,  J.,  in  WillotiRhby  v.  Lawrence,  116 
111.  11,  56  Am.  Rep.  758. 
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easement  in  gross  is,  according  to  the  weight  of  authority,  a  mere  personal 
right  in  the  land  of  another,  and  is  not  assignable  or  inheritable.1  In  some 
jurisdictions  in  the  United  States,  however,  it  is  held  that  an  easement  in 
gross  may  be  inheritable  or  assignable,8  and  this  is  the  universal  holding  where 
the  right  in  gross  is  a  profit  d prendre,  for  such  a  right  is  an  interest  in  land.3 


1.  Personal  Right,  Not  Assignable  or  Inherit- 
able.—  3  Kent's  Com.  420;  Salem  Capital  Flour 
Mills  Co.  v.  Stayton  Water-Ditch,  etc.,  Co.,  33 
Fed.  Rep.  146;  Cadvvalader  v.  Bailey,  17  R.  I. 
4()5;  VVhaley  v.  Stevens,  21  S.  Car.  221; 
Fisher  v.  Fair,  34  S.  Car.  203. 

The  leading  case  is  Ackroyd  v.  Smith,  10  C. 

B.  164,  70  E.  C.  L.  164,  14  Jur.  1047,  19  L.  J. 

C.  P.  315,  10  Eng.  Rul.  Cas.  1,  where  it  was 
held  that  a  right  of  way  in  gross  was  not 
assignable.  The  court,  after  quoting  the 
judgment  of  Lord  Brougham,  in  Keppell  v. 
Bailey,  2  Myl.  &  K.  517,  to  the  effect  that  a 
covenant  to  run  with  the  land  must  be  of  such 
a  nature  as  to  inhere  in  the  land,  or  must  con- 
cern the  demised  premises  and  the  mode  of 
keeping  them,  said:  "  Upon  the  same  princi- 
ple it  appears  to  us  that  such  a  right,  uncon- 
nected with  the  enjoyment  or  occupation  of 
the  land,  cannot  be  annexed  as  an  incident  to 
it;  nor  can  a  way  appendant  to  a  house  or 
land  be  granted  away  or  made  in  gross;  for 
no  one  can  have  such  a  way  but  he  who  has 
the  land  to  which  it  is  appendant.  Bro.  Abr., 
tit.  Graunt,  pi.  130.  If  a  way  be  granted  in 
gross,  it  is  personal  only,  and  cannot  be 
assigned.  *  *  *  So  common  in  gross  sans 
nombre  may  be  granted,  but  cannot  be  granted 
over.  Per  Treby,  C.  J.,  in  Weekly  v.  Wild- 
man,  1  Ld.  Raym.  405.  It  is  not  in  the  power 
of  a  vendor  to  create  any  rights  not  connected 
with  the  use  or  enjoyment  of  the  land,  and 
annex  them  to  it;  nor  can  the  owner  of  land 
render  it  subject  to  a  new  species  of  burden, 
so  as  to  bind  it  in  the  hands  of  an  assignee. 
"  Incidents  of  a  novel  kind  cannot  be  devised 
and  attached  to  property  at  the  fancy  or 
caprice  of  any  owner.'  Per  Lord  Brougham, 
C,  in  Keppell  v.  Bailey,  2  Myl.  &  K.  517. 
This  principle  is  sufficient  to  dispose  of  the 
present  case.  It  would  be  a  novel  incident 
annexed  to  land  that  the  owner  and  occupier 
should,  for  purposes  wholly  unconnected  with 
that  land,  and  merely  because  he  is  owner  and 
occupier,  have  a  right  of  road  over  other  land. 
And  it  seems  to  us  that  a  grant  of  such  a 
privilege  or  easement  can  no  more  be  annexed 
so  as  to  pass  with  the  land  than  a  covenant  for 
any  collateral  matter."  See  also  the  titles 
Building  Restrictions  and  Restrictive 
Agreements,  vol.  5,  p.  6;  Covenants,  vol.  8, 
P-  134- 

2.  Easements  in  Gross  Descendible  or  Assignable. 

—  In  Massachusetts  it  is  established  that  a 
right  of  the  nature  of  an  easement  proper,  that 
is,  one  which  has  not  the  elements  of  a  profit 
d  prendre,  may  be  created  in  gross  so  as  to  be 
assignable  or  inheritable.  Bowen  v.  Conner, 
6  Cush.  (Mass.)  137,  where  the  court  said: 
"  The  law  is  settled  in  Massachusetts,  by  a 
series  of  decisions,  that  a  right  of  way  may  be 
as  well  created  by  a  reservation  or  exception 
in  the  deed  of  the  grantor,  reserving  or  retain- 
ing to  himself  and  his  heirs  a  right  of  way, 
either  in  gross  or  as  annexed  to  lands  owned 


by  him,  so  as  to  charge  the  lands  granted  with 
such  easement  and  servitude,  as  by  a  deed 
from  the  owner  of  the  land  to  be  charged, 
granting  such  way,  either  in  gross  or  as  appur- 
tenant to  other  estate  of  the  grantee."  This 
statement  was  quoted  and  the  doctrine  applied 
in  Goodrich  v.  Burbank,  12  Allen  (Mass.)  459, 
90  Am.  Dec.  161,  which  was  the  case  of  the 
reservation  to  the  grantor,  his  heirs  and 
assigns,  of  a  right  of  taking  water  from  a 
spring  on  the  demised  premises.  The  same 
principles  were  affirmed  in  French  v.  Morris, 
101  Mass.  68;  Hankey  v.  Clark,  110  Mass.  262, 
and  Amidon  v.  Harris,  113  Mass.  59,  cases  in- 
volving the  same  right  of  taking  water.  See 
also  Lonsdale  Co.  v.  Moies,  21  Law  Rep.  658, 
15  Fed.  Cas.  No.  8496. 

In  Wisconsin  the  decisions  of  the  Massachu- 
setts court  are  followed  in  Poull  v.  Mockley, 
33  Wis.  482,  where  the  same  right  to  take 
water  was  in  question,  the  court  saying:  "  We 
cannot  see  any  substantial  reason  for  holding 
that  an  easement  in  gross  cannot  be  assigned 
or  transferred,  especially  when  the  language 
of  the  grant  shows  unmistakably  that  the  in- 
tention was  that  it  should  be  enjoyed  by  the 
grantee,  '  his  heirs  and  assigns.'  "  See  also 
Pinkum  v.  Eau  Claire,  81  Wis.  301. 

The  doctrine  of  Goodrich  v.  Burbank,  12 
Allen  (Mass.)  459,  90  Am.  Dec.  161,  is  recog- 
nized in  New  York  v.  Law,  125  N.  Y.  380. 
wherein  an  easement  of  wharfage  in  gross  is 
held  to  be  assignable  or  descendible. 

3.  Eight  in  Gross  a  Profit  a  Prendre.  —  This 
distinction  between  rights  in  gross  in  the 
nature  of  pure  easements  and  rights  in  gross 
to  profits  a  prendre  is  indicated  by  Chan- 
cellor Walworth  in  Post  v.  Pearsall,  22  Wend. 
(N.  Y.)  425,  and  is  adopted  by  Mr.  Washburn 
in  his  work  on  Easements  (4th  ed.,  p.  12),  as  a 
ground  upon  which  the  two  classes  of  cases 
referred  to  in  the  text  may  be  reconciled. 
The  distinction  is  approved  by  Judge  Shars- 
wood  in  Tinicum  Fishing  Co.  v.  Carter,  61  Pa. 
St.  21,  100  Am.  Dec.  597,  and  by  the  Supreme 
Court  of  Rhode  Island  in  Cadvvalader  v. 
Bailey,  17  R.  I.  495,  where  it  is  said:  "  We 
think  the  greater  weight  of  the  authorities  sup- 
ports the  doctrine  announced,  that  easements 
in  gross,  properly  so  called,  are  not  assignable 
or  inheritable.  If,  however,  a  right  to  take 
soil,  gravel,  minerals,  water  from  a  spring, 
and  the  like,  from  another's  land,  may  prop- 
erly be  denominated  an  easement,  then  it  is 
proper  to  say  that  an  easement  in  gross,  for 
such  it  might  doubtless  be  constituted,  might 
be  both  assignable  and  inheritable.  For  the 
rights  enumerated  are  '  so  far  of  the  character 
of  an  estate  or  interest  in  the  land  itself  that, 
if  granted  to  one  in  gross,  it  is  treated  as  an 
estate,  and  may,  therefore,  be  one  for  life  or 
inheritance.'  See  Tinicum  Fishing  Co.  v. 
Carter,  61  Pa.  St.  21,  100  Am.  Dec.  597." 

In  Goodrich  v.  Burbank,  12  Allen  (Mass.) 
459,  90  Am.  Dec.  161,  it  is  stated  as  settled  law 
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Determining  Whether  an  Easement  Is  in  Gross  or  Appurtenant.  —  Whether  an  easement 
in  a  given  case  is  appurtenant  or  in  gross  is  determined  mainly  by  the  nature 
of  the  right  and  the  intention  of  the  parties  creating  it ;  but  the  courts  favor 
the  construction  of  grants  of  these  rights  as  appurtenant  rather  than  in  gross, 
and  if  the  right  in  question  is  in  its  nature  an  appropriate  and  useful  adjunct 
of  the  land  conveyed,  having  in  view  the  intention  of  the  grantee  as  to  its 
use,  and  there  being  nothing  to  show  that  the  parties  intended  it  to  be  a  mere 
personal  right,  it  should  be  held  to  be  an  easement  appurtenant  to  the  land, 
and  not  an  easement  in  gross.1 

c.  Affirmative  and  Negative  Easements.  —  An  affirmative  ease- 
ment is  one  which  entitles  the  dominant  owner  to  make  active  use  of  the 
servient  tenement,  or  to  do  some  act  which,  in  the  absence  of  the  easement, 
would  be  a  nuisance  or  a  trespass.2  A  negative  easement  is  a  right  in  the 
owner  of  the  dominant  tenement  to  restrict  the  owner  of  the  servient  tene- 
ment, in  respect  of  the  tenement,  in  the  exercise  of  general  and  natural  rights 
of  property.3 

d.  Apparent,  Nonapparent,  Continuous,  and  Discontinuous  Ease- 
ments. —  Apparent  easements  are  those' the  existence  of  which  appears  from 
the  construction  or  condition  of  one  of  the  tenements,  so  as  to  be  capable 
of  being  seen  or  known  on  inspection.4  Easements  which  cannot  be  so 
distinguished  on  inspection  are  spoken  of  as  nonapparent  easements.  Con- 
tinuous easements  are  defined  to  be  those  of  which  the  enjoyment  is  or  may 
be  continual,  without  the  necessity  of  any  actual  interference  by  the  person 
entitled.  They  are  opposed  to  discontinuous  easements,  the  use  of  which  can 
be  had  only  by  the  interference  of  man.5    Apparent  easements  are  sometimes 


that  rights  of  profit  h  prendre,  if  granted  in 
gross,  are  treated  as  estates  or  interests  in 
land,  and  may  be  assignable  or  inheritable. 

1.  Presumption  in  Favor  of  Appurtenant  Ease- 
ment—  Alabama.  —  McMahon  v.  Williams,  79 
Ala.  288. 

California.  —  Wagner  v.  Hanna,  38  Cal.  ill, 
99  Am.  Dec.  354;  Hopper  v.  Barnes,  113  Cal. 
636. 

Georgia.  —  Taylor  v.  Dyches,  69  Ga.  455. 

Illinois.  —  Kramer  v.  Knauff,  12  111.  App. 
115;  Louisville,  etc.,  R.  Co.  v.  Koelle,  104  111. 
455;  Kuecken  v.  Voltz,  no  111.  264;  Oswald  v. 
Wolf,  126  111.  542. 

Indiana.  —  Sanxay  v.  Hunger,  42  Ind.  44. 

Massachusetts.  —  Dennis  v.  Wilson,  107 
Mass.  591;  White  v.  New  York,  etc.,  R.  Co., 
156  Mass.  181. 

Michigan.  —  Lathrop  v.  Eisner,  93  Mich.  599. 

Minnesota.  —  Winston  v.  Johnson,  42  Minn. 
398. 

New  York.  —  Valentine  v.  Schreiber,  3  N. 
Y.  App.  Div.  235. 

Ohio.  —  Boatman  v.  Laslcy,  23  Ohio  St.  614. 

Rhode  Island.  —  Cadwalader  v.  Bailey,  17  R. 
I.  495. 

Virginia.  —  French  ;•.  Williams,  82  Va.  462. 
Wisconsin.  —  Spensley  v.  Valentine,  34  Wis. 
154;  Reise  v.  Enos,  76  Wis.  634. 

2.  Affirmative  Easements.  —  Gale  on  Ease- 
ments 23;  Sweet's  Law  Diet. ;  Tudor's  L.  Cas. 
Rul.  Prop.  107;  2  Washburn  on  Real  Prop. 
(5th  ed.)  314. 

Such  casements  are  rights  of  way,  the  tight 
to  discharge  water  over  or  on  the  servient 
tenement,  and  the  right  to  carry  on  an  offen- 
sive trade.  See  the  titles  Nuisances;  Private 
Ways;  WATERCOURSES. 

3.  Negative    Easements.  —  Pitkin    v.  Long 


Island  R.  Co.,  2  Barb.  Ch.  (N.  Y.)  221,  47  Am. 
Dec.  320;  Day  v.  New  York  Cent.  R.  Co.,  31 
Barb.  (N.  Y.)  548;  Sweet's  Law  Diet. ;  2  Wash- 
burn on  Real  Prop.  (5th  ed.)  314. 

Easements  of  this  character  are  rights  to 
light  and  air,  acquired  rights  to  support,  and 
the  like.  See  the  titles  Building  Restric- 
tions and  Restrictive  Agreements,  vok  5, 
p.  2;  Lateral  and  Subjacent  Support;  Light 
and  Air. 

The  right  of  a  landowner  to  have  a  train 
upon  a  railroad  passing  through  his  land  stop 
at  a  particular  place  is  an  easement  of  this 
class.  Pitkin  v.  Long  Island  R.  Co.,  2  Barb. 
Ch.  (N.  Y.)  221,  47  Am.  Dec.  320. 

4.  Apparent  Easements.  —  Sweet's  Law  Diet.; 
Fetters  v.  Humphreys,  18  N.  J.  Eq.  262. 

To  this  class  belong  the  bed  of  a  running 
stream,  an  overhanging  roof,  a  pipe  for  con- 
veying water,  a  drain  or  a  sewer.  Zabriskic, 
C,  in  Fetters  v.  Humphreys,  18  N.  J.  Eq.  262. 

In  Pyer  v.  Carter,  t  II.  &  N.  916,  it  is  de- 
clared that  by  apparent  easements  must  be 
understood  not  only  those  which  must  neces- 
sarily be  seen,  but  those  which  may  be  seen  or 
known  on  a  careful  inspection  by  a  person 
ordinarily  conversant  with  the  subject.  See 
also  Larscn  v.  Peterson,  53  N.  J.  Eq.  88. 

5.  Continuous  and  Discontinuous  Easements.  — 
Lampman  v.  Milks,  21  N.  Y.  515;  Morgan  -'. 
Mcuth,  60  Mich.  238;  Baker  v.  Rice,  56  Ohio 
St.  477;  Sweet's  Law  Diet. 

Illustrations  of  discontinuous  casements  are 
a  right  of  way,  a  right  to  draw  water,  a  right 
to  haul  a  seine  upon  the  shore.  A  right  to 
light  and  air,  or  the  right  to  an  artificial  water- 
course, is  a  continuous  casement.  Lampman 
v.  Milks.  21  N.  Y.  515;  Fetters  v.  Humphreys, 
18  N.  J.  Eq.  262. 
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defined  as  a  class  coincident  with  continuous  easements  and  opposed  to  the 
class  of  discontinuous  or  nonapparent  easements.1  This  division  of  easements 
appears  to  be  a  modern  invention.3 

4.  Rights  in  Nature  of  Easements  Distinguished.  —  There  are  certain  rights 
partaking  of  the  characteristics  of  easements  which  it  is  necessary  to  indicate 
and  distinguish.  Besides  so-called  easements  in  gross,  which  have  been 
characterized  above,3  these  are  chiefly  customs,  licenses,  natural  rights  or  ease- 
ments, and  profits  d  prendre. 

a.  CUSTOMS.  —  Rights  in  the  nature  of  easements  may  have  their  basis  in 
local  or  particular  custom,4  but  rights  arising  by  custom  are  not  true  ease- 
ments. Quasi  easements  founded  on  custom  appertain  to  many  as  a  class, 
and  not  as  grantees,  nor  do  such  rights  require  the  existence  of  a  dominant 
tenement.5    Where,  however,  rights  capable  of  being  the  subject  of  grant  as 


Test  of  Continuousness.  —  In  Larsen  v.  Peter- 
son, 53  N.  J.  Eq.  83,  the  court,  per  Pitney,  V. 
C,  after  noticing  the  conclusion  in  Gale  on 
Easements  that  "  the  test  of  continuousness  is 
that  there  should  be  an  alteration  in  the  qual- 
ity—  or  'disposition  '  —  of  the  tenement,  which 
is  intended  to  be,  and  is,  in  its  nature,  perma- 
nent, and  gives  the  tenement  peculiar  qualities, 
and  results  in  making  one  part  dependent, 
in  a  measure,  upon  the  other,"  continued: 
"  It  is  not  of  the  essence  of  this  test,  as  applied 
to  a  watercourse,  that  the  water  should  flow  of 
itself  continuously,  but  the  testis  that  the  arti- 
ficial apparatus  by  which  its  flow  is  produced 
is  of  a  permanent  nature.  It  is  with  a  view  of 
bringing  out  this  quality  of  permanence  that 
the  learned  author  contrasts  this  class  of  ease- 
ments wilh  a  right  of  way,  '  the  enjoyment  of 
which  depends  upon  an  actual  interference  of 
man  at  each  time  of  enjoyment.'  Now,  what 
is  meant  by  that  sentence  is  that  the  burden 
of  the  easement  in  the  case  of  a  right  of  way 
is  not  felt  by  the  servient  tenement  except  at 
the  moment  of  each  enjoyment  of  it.  A  per- 
manent structure  upon,  or  alteration  of,  the 
servient  tenement  is  not  a  necessary  element 
of  such  an  easement.  And  by  the  expression 
*  interference  of  man  at  each  time  of  enjoy- 
ment '  is  meant  no  more  than  an  interference 
with  the  servient  tenement  by  an  entry  upon 
it,  as  illustrated  not  only  by  ordinary  rights  of 
way,  but  also  by  rights  of  way  with  a  right  to 
take  something  from  the  servient  tenement,  as 
in  Polden  v.  Bastard,  4  B.  &  S.  257,  116  E.  C. 
L.  257,  L.  R.  1  Q.  B.  156.  *  *  *  In  short, 
I  conclude  that  the  word  '  continuous  '  in 
this  connection  means  no  more  than  this  — 
that  the  structure  which  produces  the  change 
in  the  tenement  shall  be  of  a  permanent  char- 
acter, and  ready  for  use  at  the  pleasure  of 
the  owner  of  the  dominant  tenement  without 
making  an  entry  on  the  servient  tenement." 

1.  Fetters  v.  Humphreys,  18  N.  J.  Eq.  262, 
quoted  under  Apparent  Easements,  vol.  2,  p. 
424. 

2.  In  Dalton  v.  Angus  L.  R.  6  App.  821, 
Lord  Blackburn  said:  "  Those  who  framed 
the  Code  Napoleon  had  to  make  one  law  for 
all  France.  To  facilitate  their  task  they 
divided  servitudes  into  classes,  those  that  were 
continuous  and  those  that  were  discontinuous, 
and  those  that  were  apparent  and  nonapparent 
(Code  Civil,  arts.  688,  689).  Those  divisions, 
and  the  definitions,  were,  as  far  as  I  can  dis- 
cover, perfectly  new;  for  though  the  difference 


between  the  things  must  always  have  existed, 
I  cannot  find  any  trace  of  the  distinction  hav- 
ing been  taken  in  the  old  French  law,  and  it 
certainly  is  not  to  be  found  in  any  English  law 
authority  before  Gale  on  Easements  in  1839." 

3.  See  supra,  this  section,  Easemunt  in  Cross. 

4.  Eights  of  Custom.  —  Thus,  in  Perley  v. 
Langley,  7  N.  H.  233,  the  court,  using  the 
word  "  easement  "  in  a  general  sense,  said: 
"  The  same  rights  and  privileges  which  may 
be  claimed  as  a  custom  may  also  be  claimed 
as  a  prescription.  An  easement  upon  another 
man's  land,  such  as  a  right  of  way,  a  right  to 
turn  a  plow  upon  another  man's  land,  or  for  a 
fisherman  to  mend  his  nets  there,  a  right  to 
have  a  gateway,  or  to  pass  quit  of  toll,  may  be 
sustained  as  a  custom  or  as  a  prescription." 

The  same  right  may  be  enjoyed  in  or  over 
the  same  tenement  by  different  persons  under 
different  titles.  Thus,  a  right  of  way  may 
exist  in  one  person  by  grant,  in  another  by 
prescription,  and  in  others  by  custom,  and  ihe 
rights  need  not  be  inconsistent.  Kent  v. 
Waite,  10  Pick.  (Mass.)  138. 

For  a  Full  Treatment  of  Customs,  see  the  title 
Usages  and  Customs,  and  for  the  distinction 
between  custom  and  prescription  as  a  source 
of  right,  see  the  title  Prescription. 

5.  Customary  Rights  and  Easements  Distin- 
guished.—  In  Mounsey  v.  Ismay,  3  H.  &  C. 
486,  where  the  right  claimed  by  citizens  of  a 
town  was  to  enter  upon  a  close  on  a  particular 
day  of  the  year  for  the  purpose  of  holding 
horse  races,  the  court,  by  Martin,  B.,  said: 
"  We  do  not  think  this  custom  is  an  easement 
at  all.  One  of  the  earliest  definitions  of  an 
easement  with  which  we  are  acquainted  is  in 
the  '  Termes  de  la  Ley,'  and  it  is  '  a  privilege 
that  one  neighbor  hath  of  another  by  writing 
or  prescription,  without  profit,  as  a  way  or  a 
sink  through  his  land.'  In  this  definition  cus- 
tom is  not  mentioned,  prescription  is,  and  it 
therefore  seems  to  point  to  a  privilege  belong- 
ing to  an  individual,  not  a  custom  which  ap- 
pertains to  many  as  a  class.  Again,  in  Mr. 
Gale's  book,  p.  5,  an  easement  is  defined,  a 
very  great  number  of  authorities  are  collected, 
and  it  is  stated  in  the  most  explicit  terms  that 
to  constitute  an  easement  there  must  be  two 
tenements,  a  dominant  one  to  which  the  right 
belongs,  and  a  servient  one  upon  which  the 
obligation  is  imposed." 

In  Perley  v.  Langley,  7  N.  H.  235,  the  court 
said:    "  If  these  rights  [quasi  easements]  are 
common  to  any  manor,  district,  hundred,  par- 
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true  easements  are  claimed  by  custom  as  belonging  to  those  entitled  in  respect 
of  their  estates,  no  essential  of  a  true  easement  is  lacking,  except  that  the 
origin  of  the  right  is  custom,  and  not  grant  or  prescription.1  Rights  of  a 
character  not  allowable  as  easements  may  be  claimed  by  custom,2  but  a  right 
in  the  nature  of  a  profit  a  prendre  cannot  exist  by  custom.3 

b.  Licenses.  —  A  license  is  an  authority  given  to  do  some  act,  or  a  series 
of  acts,  on  the  land  of  another,  without  possessing  an  estate  therein.4  A 
license  is  a  mere  personal  privilege,  revocable  until  executed,  unless  coupled 
with  an  interest  or  grant,  and,  since  it  is  not'  an  interest  in  land,  may  be 
created  by  parol.5    The  decisions  of  the  courts  on  the  subject  of  licenses  are 


ish,  or  county,  as  a  local  right,  they  are  holden 
as  a  custom;  if  the  same  rights  are  limited  to 
an  individual  and  his  descendants,  to  a  body 
politic  and  its  successors,  or  are  attached  to  a 
particular  estate,  and  are  only  exercised  by 
those  who  have  the  ownership  of  such  estate, 
they  are  holden  as  a  prescription,  which  pre- 
scription is  either  personal  in  its  character  or 
is  a  prescription  in  a  que  estate." 

"  Every  easement  has  its  origin  in  a  grant 
expressed  or  implied."  Rangeley  v.  Midland 
R.  Co.,  L.  R.  3  Ch.  310,  per  Lord  Cairns,  L.  J. 
See  also  infra,  this  title,  Acquisition. 

Not  Personal  but  Local.  —  Customs  are  not 
personal,  but  local,  and  no  longer  attach  to  a 
person  when  he  ceases  to  be  an  inhabitant,  nor 
can  any  one  affect  them  by  grant  or  release. 
Smith  v.  Gatevvood,  Cro.  Jac.  152;  Grimstead 
v.  Marlowe,  4  T.  R.  717. 

1.  Customary  Rights  Existing  in  Persons  En- 
titled in  Respect  of  Their  Tenements.  —  Thus  the 
privilege  of  washing  away  sand,  stone,  and 
rubble  dislodged  in  the  necessary  working  of 
tin  mines,  and  of  having  the  same  sent  down 
a  natural  stream  running  through  the  land  of 
a  proprietor  lower  down  the  same  stream,  may 
exist  in  the  miners  in  respect  of  the  mines  by 
custom.    Carlyon  v.  Lovering,  I  H.  &  N.  784. 

2.  Rights  May  Exist  by  Custom  Which  Could 
Not  Exist  as  Easements.  —  See  Mounsey  v. 
Ismay,  3  H  &  C.  486. 

A  right  unconnected  with  the  enjoyment  or 
occupation  of  land  cannot  be  annexed  as  an 
incident  to  it.  Ackroyd  v.  Smith,  10  C.  B.  164, 
70  E.  C.  L.  164.  See  also  supra,  this  section, 
Easement  in  Gross. 

3.  Custom  Cannot  Give  Right  to  Profit  i 
Prendre.  —  Gateward's  Case,  6  Coke  60;  Lock- 
wood  v.  Wood.  6  Q.  B.  31,  51  E.  C.  L.  31;  Pain 
v.  Patrick,  3  Mod.  294;  Race  v.  Ward,  4  El.  & 
Bk  702,  82  E.  C.  L.  702;  Bland  v.  Lipscomb,  4 
El.  <£  Bl.  714,  note,  82  E.  C.  L.  714,  note;  Grim- 
stead  v.  Marlowe,  4  T.  R.  717;  Blewett  v. 
Tregonning,  3  Ad.  &  El.  554,  30  E.  C.  L.  151; 
Constable  v.  Nicholso,n,  32  L.J.  C.  P.  240;  Mer- 
win  v.  Wheeler,  41  Conn.  14;  Hill  v.  Lord,  48 
Me.  100;  Waters  v.  Lilley,  4  Pick.  (Mass.)  145, 
16  Am.  Dec.  333;  Codman  v.  Evans,  5  Allen 
(Mass.)  310,  81  Am.  Dec.  748;  Perley  v.  Lang- 
ley,  7  N.  H.  233;  Cobb  v.  Davenport,  33  N.  J. 
L.  226,  97  Am.  Dec.  718.  See  also  the  title 
Profits  A  PRENDRE. 

4.  McLeod  v.  Dial,  63  Ark.  10.  See  also  the 
title  Licknse. 

5.  Minneapolis  Western  R.  Co.  v.  Minne- 
apolis, etc.,  R.  Co.,  58  Minn.  128. 

License  and  Easement.  —  In  Wood  v.  Lead- 
bitter,  13  M.  &  W.  838,  Alderson.  B.,  deliver- 
ing the  judgment  of  the  court,  said:  "A  mere 
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license  is  revocable;  but  that  which  is  called 
a  license  is  often  something  more  than  a 
license;  it  often  comprises  or  is  connected 
with  a  grant,  and  then  the  party  who  has 
given  it  cannot  in  general  revoke  it,  so  as  to 
defeat  his  grant,  to  which  it  was  incident.  It 
may  further  be  observed  that  a  license  under 
seal  (provided  it  be  a  mere  license)  is  as  revo- 
cable as  a  license  by  parol;  and,  on  the  other 
hand,  a  license  by  parol,  coupled  with  a  grant, 
is  as  irrevocable  as  a  license  by  deed,  provided 
only  that  the  grant  is  of  a  nature  capable  of 
being  made  by  parol."  See  also  Thomas  v. 
Sorrell,  Vaugh.  344;  McLeod  v.  Dial,  63  Ark.  10. 

In  Snowden  v.  Wilas,  19  Ind.  10,  81  Am. 
Dec.  370,  the  court,  by  Perkins,  J.,  said; 
"  The  right  in  one  to  overflow  the  land  of  an- 
other is  an  easement,  an  incorporeal  heredita- 
ment, and  it  is  an  interest  in  real  estate.  Title 
to  such  easement  is  conveyed  by  grant,  and 
established  by  proof  of  an  actual  grant,  or  by 
proof  of  prescription,  from  which  a  grant  will 
be  inferred.  And  if  the  mode  of  proof  adopted 
be  the  showing  of  an  actual  grant,  the  grant 
must,  at  least,  under  the  statute  of  frauds,  be 
in  writing,  be  by  deed.  *  *  *  License,  it  may 
be  here  observed,  to  do  an  act  upon  the  land  of 
another  does  not  necessarily  involve  an  interest 
in  real  estate,  does  not  necessarily  arnount 
to  an  easement,  and  when  it  does  not,  it  may 
be  given  by  parol,  and  if  coupled  with  an  in- 
terest, especially  if  it  be  upon  a  consideration,  it 
cannot  be  revoked.  If  one  gives  another  license 
to  go  upon  his  land  to  shoot  a  single  squirrel 
then  existing  and  pointed  out,  that  does  not 
create  an  easement,  and  may  be  given  by 
parol;  and  if  the  license  go  further,  and  in- 
clude the  right  to  take  away,  as  the  property 
of  the  licensee,  the  squirrel,  when  shot,  it  is 
coupled  with  an  interest;  and  if  given  upon  a 
consideration,  at  all  events.it  cannot  be,  at 
mere  volition,  revoked.  But  the  right  in  per- 
petuity to  one  to  hunt  game  upon  a  given  tract 
of  land  of  another  would  be  an  easement, 
would  involve  an  interest  in  real  estate,  and 
might  be  revocable  under  certain  circum- 
stances, if  not  under  all,  if  given  by  parol. 
And  further  it  may  be  remarked,  licenses, 
whether  revocable  or  not,  excuse  the  licensee 
while  acting  under  them,  before  revocation, 
and  protect  him  from  suits  for  acts  done 
within  the  license.  *  *  *  Parol  revocable 
licenses,  it  seems,  also,  arc  personal,  cannot 
be  assigned,  and  are  determined  without  no- 
tice to  the  licensee  by  a  conveyance  of  the 
property  upon  which  they  are  to  be  executed." 

Chancellor  Kent  draws  the  general  distinc- 
tion between  casements  and  licenses  as  fol- 
lows:   "An  easement  is  a  liberty,  privilege. 
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not  harmonious.    The  whole  subject  is  examined  under  another  title.1 

c.  Natural  Rights  or  Easements.  —  The  relative  situation  of  one 

tenement  to  another  may  give  rise  to  certain  rights  merely  as  a  result  of  that 
situation.'*  Such  arc  the  right  which  one  proprietor  has  to  the  lateral  and 
subjacent  support  of  his  land  in  its  natural  condition;  the  right  of  a  lower 
riparian  owner  to  receive  upon  his  land  the  flow  of  natural  watercourses 
without  material  diminution  from  a  superior  riparian  owner;  and  the  right 
which  the  owner  of  the  upper  of  two  estates  has  to  discharge  surface  water 
from  his  estate  upon  the  lower  estate,  according  to  the  doctrine  of  the  civil 
law  and  some  American  jurisdictions.3  These  natural  rights  are  rights  of 
property  which  inhere  in  the  estate  entitled  to  the  benefit  of  such  rights  ex 
Jure  natures,  independently  of  grant  or  prescription.4 


or  advantage  in  land  without  profit,  existing 
distinct  from  an  ownership  of  the  soil. 
A  claim  for  an  easement  must  be  founded 
upon  a  grant  by  deed  or  writing,  or  upon  pre- 
scription, which  supposes  one,  for  it  is  a  per- 
manent interest  in  another's  land,  with  a  right 
at  all  times  to  enter  and  enjoy  it.  But  a 
license  is  an  authority  to  do  a  particular  act, 
or  series  of  acts,  upon  another's  land,  without 
possessing  any  estate  therein.  It  is  founded 
in  personal  confidence,  and  is  not  assignable, 
nor  within  the  statute  of  frauds.  This  dis- 
tinction between  a  privilege  or  easement, 
carrying  an  interest  in  land,  and  requiring  a 
writing  within  the  statute  of  frauds  to  support 
it,  and  a  license  which  may  be  by  parol,  is 
quite  subtle,  and  it  becomes  difficult  in  some 
of  the  cases  to  discern  a  substantial  difference 
between  them."  3  Kent's  Com.  452.  See  also 
Metcalf  v.  Hart,  3  Wyoming  513,  31  Am.  St. 
Rep.  122:  Clark  v.  Glidden,  60  Vt.  702. 

1.  See  the  title  License. 

2.  1  Bouvier's  Inst.,  §  1607. 

3.  For  a  treatment  of  these  rights,  see  the 
following  titles:  Lateral  and  Subjacent  Sup- 
port; Surface  Waters;  Watercourses. 

4.  Natural  Rights  and  Easements  Distinguished. 
—  In  Gray  v.  McWilliams,  98  Cal.  161,  35  Am. 
St.  Rep.  163,  the  court  said:  "  Easements  are 
of  two  kinds,  similar  to  one  another  in  many 
respects,  but  differing  in  many  particulars. 
To  the  first  class  belong  those  easements 
created  by  act  of  man,  and  to  the  second  those 
which  are  given  by  the  law  to  every  owner  of 
land.  This  latter  class  is  given  by  law,  be- 
cause without  them  there  would  be  no  secur- 
ity in  the  enjoyment  of  land  by  its  owner. 
Without  them  a  neighbor  might  deprive  a 
landowner  of  the  renefits  derivable  from 
things  which  in  the  course  of  nature  have  been 
provided  for  the  common  good  of  all,  and 
which  the  law  wisely  provides  shall  not  be 
wrested  from  one  by  the  act  of  another. 
These  easements  are  said  to  be  inherent  in  the 
land  ex  jure  natura/i,  and  are  often  termed 
'  natural  rights.'  " 

In  Backhouse  v.  Bonomi,  9  H.  L.  Cas.  513, 
wherein  the  right  of  support  was  involved, 
Lord  Wensleydale  said:  "  I  think  it  perfectly 
clear  that  the  right  in  this  case  was  not  in  the 
nature  of  an  easement,  but  that  the  right  was 
to  the  enjoyment  of  his  own  property,  and  that 
the  obligation  was  cast  upon  the  owner  of  the 
neighboring  property  not  to  interrupt  that  en- 
joyment." In  this  case  was  affirmed  the  deci- 
sion of  the  Exchequer  Chamber  in  Bonomi  v. 


Backhouse,  El.  Bl.  &  El.  646,  96  E.  C.  L.  646, 
which  reversed  the  judgment  of  the  Court  of 
Queen's  Bench  in  the  same  case,  El.  Bl.  &  El. 
622,  96  E.  C.  L.  622. 

In  Dalton  v.  Angus,  L.  R.  6  App.  740,  in- 
which  the  nature  of  the  right  of  lateral  support 
was  in  question,  Lord  Chancellor  Selborne 
said:  "  In  the  natural  state  of  land,  one  part 
of  it  receives  support  from  another,  upper 
from  lower  strata,  and  soil  from  adjacent  soiL 
This  support  is  natural,  and  is  necessary,  as 
long  as  the  status  quo  of  the  land  is  maintained ; 
and,  therefore,  if  one  parcel  of  land  be  con- 
veyed, so  as  to  be  divided  in  point  of  title  from 
another  contiguous  to  it,  or  (as  in  the  case  of 
mines)  below  it,  the  status  quo  of  support 
passes  with  the  property  in  the  land,  not  as  an 
easement  held  by  a  distinct  title,  but  as  an  in- 
cident to  the  land  itself,  sine  quo  res  ipsa  haberi 
non  debet.  All  existing  divisions  of  property 
in  land  must  have  been  attended  with  this  in- 
cident, when  not  excluded  by  contract;  and  it 
is  for  that  reason  often  spoken  of  as  a  right  by 
law;  a  right  of  the  owner  to  the  enjoyment  of 
his  own  property,  as  distinguished  from  an 
easement  supposed  to  be  gained  by  grant;  a 
right  for  injury  to  which  an  adjoining  pro- 
prietor is  responsible,  upon  the  principle  sic 
utere  tuo,  tit  alienum  non  ladas.  *  *  *  The 
doctrine  laid  down  must,  in  my  opinion,  be 
understood  of  land  without  reference  to  build- 
ings. Support  to  that  which  is  artificially  im- 
posed upon  land  cannot  exist  ex  jure  natures, 
because  the  thing  supported  does  not  itself  so 
exist;  it  must  in  each  particular  case  be  ac- 
quired by  grant,  or  by  some  means  equivalent 
in  law  to  grant,  in  order  to  make  it  a  burden 
upon  the  neighbor's  land,  which  (naturally) 
would  be  free  from  it.  This  distinction  (and, 
at  the  same  time,  its  proper  limit)  was  pointed 
out  by  Willes,  J.,  in  Bonomi  v.  Backhouse, 
El.  Bl.  &  El.  655,  96  E.  C.  L.  655,  where  he 
said:  '  The  right  to  support  of  land  and  the 
right  to  support  of  buildings  stand  upon  dif- 
ferent footings,  as  to  the  mode  of  acquiring 
them,  the  former  being  prima  fade  a  right  of 
property  analogous  to  the  flow  of  a  natural 
river,  or  of  air,  though  there  may  be  cases  in 
which  it  would  be  sustained  as  matter  of  grant 
(see  Caledonian  R.  Co.  v.  Sprot,  2  Macq.  H. 
L.  Cas.  449):  whilst  the  latter  must  be  founded 
upon  prescription  or  grant,  express  or  implied; 
but  the  character  of  the  rights,  when  acquired, 
is  in  each  case  the  same.'  Land  which  affords 
support  to  land  is  affected  by  the  superincum- 
bent or  lateral  weight,  as  by  an   easement  or 
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d.  Profits  a  Prendre.  —  A  profit  a  prendre  consists  in  the  right  to  take 
the  soil  or  the  produce  of  the  land  or  a  part  of  it  which  has  a  supposable 
value.1  The  fact  that  such  a  right  entitles  its  possessor  to  a  profit  from  the 
land  of  another  immediately  distinguishes  it  from  an  easement,  which  is  a  right 
without  profit.2  Again,  a  right  of  this  character  may  exist  without  a  domi- 
nant tenement,  and  this  cannot  be  in  the  case  of  a  pure  easement.3 

II.  Acquisition  —  1.  Generally.  —  Easements,  as  a  species  of  incorporeal 
hereditaments,  "  lie  in  grant,"4  and  can  be  acquired  only  by  grant,  express 
or  implied,  or  by  prescription,  which  presupposes  a  grant  to  have  existed.5 

Words  Necessary  to  Conveyance.  —  No  particular  words  are  necessary  to  constitute 
a  grant,  and  any  words  which  clearly  show  the  intention  to  give  an  easement, 
which  is  by  law  grantable,  are  sufficient  to  effect  that  purpose.6 

2.  By  Express  Grant  —  a.  GENERALLY  —  (i)  Requisites  of  Grant  —  Record- 
ing. —  An  easement  is  an  interest  in  lands,7  and  the  instrument  conveying  an 


servitude;  the  owner  is  restricted  in  the  use  of 
his  own  property,  in  precisely  the  same  way 
as  when  he  has  granted  a  right  of  support  to 
buildings.  The  right,  therefore,  in  my  opin- 
ion, is  properly  called  an  easement,  as  it  was 
by  Lord  Campbell,  in  Humphries  v.  Brogden, 
12  Q.  B.  742,  64  E.  C.  L.  742,  though  when  the 
land  is  in  its  natural  state  the  easement  is 
natural  and  not  conventional.  The  same  dis- 
tinction exists  as  to  rights  in  respect  of  run- 
ning water;  the  easement  of  the  riparian 
landowner  is  natural  ;  that  of  the  millovvner 
on  the  stream,  so  far  as  it  exceeds  that  of  an 
ordinary  riparian  proprietor,  is  conventional, 
**.  e..  it  must  be  established  by  prescription  or 
grant." 

1.  1  Bouvier's  Inst.,  §  1601,  note.  See  also 
the  title  Profits  a  Prendre. 

2.  See  supra,  this  section.  Essential  Qualities 
and  Nature,  p.  399,  note,  and  the  title  Profits 
a  Prendre. 

3.  See  supra,  this  section,  Essential  Qualities 
and  Nature,  and  the  title  Profits  a  Prendre. 

4.  See  the  title  Deeds,  vol.  9,  p.  99. 

5.  Rangeley  v.  Midland  R.  Co.,  L.  R.  3  Ch. 
306,  per  Lord  Cairns;  Wynn  v.  Garland.  19 
Ark.  23,  64  Am.  Dec.  190;  Snowden  v.  Wilas, 
19  Ind.  10,  81  Am.  Dec.  370;  Lanier  v.  Booth, 
50  Miss.  410;  Tibbetts  v.  Tibbetts,  66  N.  H. 
360:  White  v.  Manhattan  R.  Co.,  139  N.  Y.  19; 
Boyd  v.  Wool  wine,  40  W.  Va.  282. 

"The  ceremony  required  by  law  for  the 
creation  of  easements  and  all  incorporeal 
hereditaments  is  a  deed,  devise,  or  record." 
Angell  on  Watercourses,  §  168. 

Consent  Essential.  —  An  easement  or  servitude 
in  land  can  be  acquired  only  with  the  consent 
or  acquiescence  of  the  owner.  McGregor  v. 
Silver  King  Min.  Co.,  14  Utah  47. 

6.  Lord  Wcnsleydale,  in  Rowbotham  v, 
Wilson.  8  H.  L.  Cas.  362. 

Only  by  the  Use  of  Plain  and  Direct  Language 
on  the  part  of  the  grantor  should  it  be  held 
that  he  created  a  right  in  the  nature  of  an 
easement  and  attached  it  to  one  parcel  of  land 
as  the  dominant  estate  and  made  the  other 
servient  thereto.  Clark  v.  Devoc,  124  N.  Y. 
120,  21  Am.  St.  Rep.  652. 

The  law  is  jealous  of  a  claim  to  an  ease- 
ment, and  the  party  asserting  such  a  claim 
must  prove  his  ri^ht  to  it  clearly.  It  cannot 
be  established  by  intendment  or  presumption. 
Minneapolis  Western  R.  Co.  v.  Minneapolis, 


etc.,  R.  Co.,  58  Minn.  128;  Poison  v.  Ingram. 
22  S.  Car.  541. 

The  dominant  tenement  must  be  clearly 
pointed  out,  especially  where  the  claimant  of 
the  easement  is  the  owner  of  other  lands  at 
the  time  of  the  creation  of  the  easement  to 
which  it  might  attach.  Declouet  v.  Borel,  15 
La.  Ann.  606. 

Defective  Description  Aided  by  Location.  — 
Where  the  description  of  the  way  in  the  deed 
is  indefinite  as  to  location,  but  the  grantor 
afterwards  definitely  locates  the  way  and  the 
grantee  enters  into  possession  thereof,  the 
grantee's  rights  to  the  way  become  thereby  as 
fixed  and  irrevocable  as  if  the  deed  had  defi- 
nitely described  the  way.  Wharton  v.  Hannon, 
101  Ala.  554.  See  also  McCue  v.  Bellingham 
Bay  Water  Co.,  5  Wash.  156. 

Parties  Held  to  Their  Own  Construction  of  the 
Terms  of  a  Deed.  —  Where  a  deed  reserves  a 
right  of  way  and  provides  that  the  same  shall 
not  be  fenced,  and  for  forty  years  it  has  been 
maintained  with  gates  placed  across  the  way 
"  at  each  terminus  thereof,"  such  a  construc- 
tion has  been  given  the  provisions  in  the  deed 
as  precludes  any  of  the  parties  from  insisting 
that  the  way  shall  be  kept  open  entirely,  with- 
out gates  at  either  end.  The  deed  refers  to 
the  way  as  an  existing  one,  and  means,  as  the 
acts  of  the  parties  covering  a  period  of  many 
years  clearly  show,  a  private  way,  protected 
by  gates  at  each  end,  to  be  opened  only  for  the 
purpose  of  using  the  way.  Where  parties 
give  their  contracts  a  construction  the  courts 
will  adopt  that  construction,  and  hold  the 
parties  to  it.  Frazier  v.  Myers,  132  Ind.  71. 
See  also  Colt  v.  Redficld,  59  Conn.  427;  Ham- 
ilton v.  Dennison,  56  Conn.  359;  Weill  v. 
Baker,  39  La.  Ann.  1102;  New  York,  etc.,  R. 
Co.  v.  Railroad  Com'rs,  162  Mass.  81. 

So  also  where  a  way  is  located  under  a  deed 
by  mistake,  and  acquiesced  in  for  a  number 
of  years,  the  grantee  acquires  a  right  of  way 
over  the  route  so  used.  Fritsche  v.  Fritschc, 
77  Wis.  266;  Wynkoop  v.  Burger,  12  Johns. 
(N.  Y.)  222. 

7.  Interest  in  Land  under  Statute  of  Frauds.  — 
This  is  the  doctrine  of  the  American  authori- 
ties. See  infra,  this  section,  Parol  Grants  and 
the  Statute  of  Frauds. 

In  England  the  question  seems  not  free  from 
doubt.  While  the  doctrine  is  established  that 
an  easement,  being  an  incorporeal  hercdita- 

Volume  X. 


Acquisition. 


EASEMENTS. 


By  Express  Grant. 


easement  must  conform  to  the  requirements  of  the  statute  of  frauds  and  be 
executed  with  the  formalities  essential  to  conveyances  of  estates  in  land.1 

Recording  Grants. -—The  grant  of  an  easement,  such  as  a  right  of  way,  which 
is  an  estate  in  lands,  is  within  the  recording  acts,  and  unless  recorded  is 
inoperative  against  subsequent  purchasers  for  value  and  without  notice. a 


mcnt,  lies  in  grant,  and  "  a  freehold  interest 
in  it  cannot  be  created  or  passed  *  *  * 
otherwise  than  by  deed  "  (Hayley,  J.,  in  Hew- 
lins  v.  Shippam,  5  B.  &  C.  221,  11  E.  C.  L. 
207),  yet  there  are  cases  which  lead  to  the  con- 
clusion that  an  easement  is  not  an  interest  in 
land  within  the  fourth  section  of  the  statute  of 
frauds.  Wood  v.  Lake,  Sayer  3,  cited  in  Wood 
v.  Leadbitter,  13  M.  &  W.  848;  Tayler  v. 
Waters,  7  Taunt.  374,  2  E.  C.  L.  374;  Hewlins 
-.  Shippam,  5  B.  &  C.  221,  ir  E.  C.  L.  207; 
Jones  v.  Flint,  10  Ad.  &  El.  753,  37  E.  C.  L. 
217.  In  McManus  v.  Cooke,  35  Ch.  Div.  681, 
Kay,  J.,  after  reviewing  these  cases,  said: 
"  But  in  Hollis  v.  Edwards,  1  Vern.  159,  it 
was  held  that  the  proviso  of  section  4,  relating 
to  agreements  which  could  not  be  performed 
within  a  year,  did  not  extend  to  any  agree- 
ment concerning  lands  or  tenements.  That 
an  agreement  for  an  easement  sufficiently 
concerns  lands  and  tenements  to  be  within 
that  decision,  seems  to  have  been  decided  or 
assumed  in  the  comments  on  Wood  v.  Lake, 
above  cited.  The  result,  if  this  be  law,  is 
strange  and  not  very  satisfactory.  An  agree- 
ment to  grant  a  perpetual  easement  over  land 
is  not  an  agreement  to  give  an  interest  in 
land  within  section  4,  and  yet  it  so  far  con- 
cerns land  that  it  is  not  within  the  other  part 
of  the  section  which  requires  agreements  that 
cannot  be  performed  within  a  year  to  be  in 
writing.  I  confess  I  should  have  thought  that 
such  an  agreement  must  come  within  one 
clause  or  other  of  this  section,  and  my  own 
opinion  would  have  been  that  such  an  agree- 
ment sufficiently  concerns  land  to  come  within 
that  part  of  the  provision.  The  words  are: 
'Any  contract  *  *  *  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  con- 
cerning them,'  which  are  quite  capable  of 
being  read,  '  Any  contract  concerning  lands, 
tenements,  or  hereditaments;  '  and  such  a 
contract,  if  not  concerning  lands,  is  certainly 
concerning  a  hereditament. " 

1.  Snowden  v.  Wilas,  19  Ind.  10,  81  Am. 
Dec.  370;  White  v.  Manhattan  R.  Co.,  139  N. 
Y.  19;  Foss  v.  Newbury,  20  Oregon  257. 

An  easement  is  an  incorporeal  heredita- 
ment, and  can  pass  only  by  deed.  Ward  z\ 
Farwcll,  ()  Colo.  66;  Stewart  v.  Stevens,  10 
Colo.  440;  Sheffield  v.  Collier,  3  Ga.  82;  Tinker 
v.  Forbes,  136  111.  221;  Lake  Erie,  etc.,  R. 
Co.  v.  Whitham,  155  111.  514,  46  Am.  St.  Rep. 
355;  Cook  v.  Stearns,  11  Mass.  536;  Arnold  v. 
Stevens,  24  Pick.  (Mass.)  109,  35  Am.  Dec. 
305;  Morse  v.  Copeland,  2  Gray  (Mass.)  302; 
Minneapolis  Western  R.  Co.  v.  Minneapolis, 
etc.,  R.  Co.,  58  Minn.  128;  Fuhr  v.  Dean.  26 
Mo.  116,  69  Am.  Dec.  484;  Veghte  v.  Raritan 
Water  Power  Co.,  19  N.  J.  Eq.  142;  Lawrence 
v.  Springer,  49  N.  J.  Eq.  289;  Thompson  v. 
Gregory.  4  Johns.  (N.  Y.)  81,  4  Am.  Dec.  255; 
Day  v.  New  York  Cent.  R.  Co.,  31  Barb.  (N. 
Y.)  548;  Pitkin  v.  Long  Island  R.  Co.,  2  Barb. 
Ch.  (N.  Y.)  221,  47  Am.  Dec.  320;  White  v. 


Manhattan  R.  Co.,  139  N.  Y.  19;  Huff  v.  Mc- 
Cauley,  53  Pa.  St.  206,  91  Am.  Dec.  203. 

Conveyance  Sufficient  to  Carry  a  Freehold.  —  To 
create  an  easement  a  conveyance  must  be 
sufficient  under  the  statute  of  frauds  to  carry 
a  freehold.  Miller  v.  Auburn,  etc.,  R.  Co.,  6 
Hill  (N.  Y.)  61.  See  also  Thompson  v.  Greg- 
ory, 4  Johns.  (N.  Y.)  81,  4  Am.  Dec.  255;  Day 
v.  New  York  Cent.  R.  Co.,  31  Barb.  (N.  Y.)  548; 
Pitkin  v.  Long  Island  R.  Co.,  2  Barb.  Ch.  (N. 
Y.)  221,  47  Am.  Dec.  320;  Nunnelly  v.  South- 
ern Iron  Co.,  94  Tenn.  397. 

Deed  Should  Be  Attested  by  a  Witness.  —  An 
easement  to  carry  water  through  a  pipe  across 
the  lands  of  another  for  the  benefit  of  the 
dominant  tenement  is  an  interest  "  in  fee  or 
of  a  freehold  estate  "  within  the  meaning  of 
the  statutory  provision  declaring  that  the  con- 
veyance of  such  an  interest  shall  be  acknowl- 
edged or  attested  by  a  witness,  or,  if  not  so 
attested,  it  shall  not  take  effect  as  against  a 
purchaser  or  incumbrancer  until  so  acknowl- 
edged. Nellis  v.  Munson,  108  N.  Y.  453.  See 
also  Stewart  v.  Stevens,  10  Colo.  440. 

Words  of  Inheritance.  —  To  create  an  ease- 
ment in  fee  by  grant,  words  of  inheritance  are 
necessary,  Bean  v.  French,  140  Mass.  229; 
Hogan  v.  Barry,  143  Mass.  538;  unless  the 
statute  makes  words  of  inheritance  unneces- 
sary, Whitney  v.  Richardson,  59  Hun  (N.  Y.) 
601. 

Conveyance  under  Seal.  —  An  easement  can  be 
created  only  by  a  conveyance  under  seal  or  by 
long  user,  from  which  such  conveyance  is  pre- 
sumed. Cagle  v.  Parker,  97  N.  Car.  271; 
Hammond  v.  Schiff,  100  N.  Car.  161.  See 
also  Beattie  v.  Carolina  Cent.  R.  Co.,  108  N. 
Car.  425. 

No  Act  Eequired  to  Show  Acceptance  of  Ease- 
ment. —  The  acceptance  by  a  grantee  of  a 
deed  conveying  a  right  of  way  in  express 
terms  and  denning  with  precision  the  exact 
piece  of  land  over  which  the  easement  is  to  ex- 
tend is  an  acceptance  of  all  it  conveys,  and  no 
act  is  required  of  him  to  show  his  acceptance 
of  the  easement  as  the  owner  of  the  dominant 
tenement.    Smith  v.  Worn,  93  Cal.  206. 

2.  Record  of  Grant.  —  Bush  v.  Golden,  17 
Conn.  594;  Prescott  v.  Beyer,  34  Minn.  493; 
Foote  v.  Manhattan  R.  Co.,  58  Hun  (N.  Y.) 
478;  Varwig  v.  Cleveland,  etc.,  R.  Co.,  54  Ohio 
St.  455.  See  also  Pentland  v.  Keep,  41  WTis. 
490. 

The  record  of  the  grant  of  an  easement  is 
notice  to  subsequent  purchasers  and  creditors 
of  the  rights  thereby  conferred.  Willoughby 
v.  Lawrence,  116  111.  11,  56  Am.  Rep.  758. 
See  also  Joy  v.  St.  Louis,  138  U.  S.  1. 

The  Quebec  statute  requiring  the  registry  of 
deeds  creating  discontinuous  and  nonapparent 
servitudes  does  not  apply  in  the  case  of  an 
open  and  visible  way  which  has  been  in  use 
for  a  number  of  years.  Such  a  way  is  an 
apparent  servitude.  Macdonald  v.  Ferdais, 
22  Can.  Sup.  Ct.  Rep.  260. 
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(2)  Who  May  Grant  an  Easement.  —  The  grant  of  an  easement  out  of  land 
implies  of  necessity  the  possession  by  the  grantor  of  an  estate  in  the  land,  and 
no  one  can  grant  an  easement  greater  in  extent  and  duration  than  can  be 
carved  out  of  the  estate  which  the  grantor  has.1 

(3)  Construction  of  Deed  of  Grant.  —  In  the  case  of  an  express  grant  the 
fact  of  the  creation  of  the  easement,  as  well  as  its  nature  and  extent,  is  deter- 
mined by  the  language  of  the  deed,  taken  in  connection  with  the  circum- 
stances existing  at  the  time  of  making  it.a 


1.  Interest  Necessary  in  Grantor.  —  Valentine 
v.  Schreiber,  3  N.  Y.  App.  Div.  235. 

In  some  of  the  cases  it  is  held  that  no  one 
but  the  owner  of  the  soil  can  grant  an  ease- 
ment. Narron  v.  Wilmington,  etc.,  R.  Co., 
122  N.  Car.  856.  Such  a  statement  should 
probably  be  limited  to  the  case  of  a  permanent 
easement. 

In  Rangeley  v.  Midland  R.  Co.,  L.  R.  3  Ch. 
306,  Lord  Cairns,  L.  J.,  said:  "  It  appears 
clear  that  to  create  an  easement  over  land  you 
must  possess  the  ownership  of  the  land. 
Every  easement  has  its  origin  in  a  grant  ex- 
pressed or  implied.  The  person  who  can  make 
that  grant  must  be  the  owner  of  the  land." 

In  Simpson  v.  Wright,  21  111.  App.  67,  a  bill 
which  was  filed  to  enjoin  the  violation  of  an 
easement  alleged  that  the  plaintiff's  title 
thereto  was  derived  from  the  defendant,  but 
did  not  aver  that  the  defendant  had  any  title 
to  the  land  or  any  authority  from  the  owner  to 
put  the  burden  of  an  easement  upon  it.  This 
was  held  to  render  the  bill  defective,  the  court 
saying:  "  The  contrary  [want  of  title  or 
authority]  is  implied  by  something  more  than 
a  mere  omission,  by  the  express  but  limited 
averments  that  he  was  in  possession  and  con- 
trol of  it,  and  that  another  claimed  to  be  the 
owner,  whose  claim  is  not  denied,  and  who  is 
actually  made  a  party  solely  because  of  it. 
We  think  these,  against  the  pleader,  are  to  be 
taken  as  an  averment  that  he  was  merely  a 
tenant.  In  Gentleman  v.  Soule,  32  111.  279,  83 
Am.  Dec.  264,  the  Supreme  Court  say:  '  It 
would  be  unheard  of  for  a  tenant  to  exercise 
the  right  of  granting  a  valid  easement  over  the 
land  of  another;  '  and  to  the  same  effect  are 
Harding  v.  Hale,  83  111.  501;  Gridley  v.  Hop- 
kins, 84  111.  528;  Kyle  v.  Logan,  87  111.  64." 

Tenant  in  Common.  —  One  tenant  in  common 
cannot,  by  his  sole  act,  create  an  easement  in 
the  lands  held  in  common,  and  his  grant 
passes  no  right  which  can  be  enforced  against 
the  other  tenants.  Pfeiffer  v.  California  Uni- 
versity, 74  Cal.  156;  Crippen  v.  Morss,  49  N. 
Y.  63:  Portmore  v.  Bunn,  3  D.  &  R.  145,  16  E. 
C.  L.  150. 

This  rule  applies  to  an  easement  or  right  of 
way  of  necessity  as  well  as  one  founded  on 
express  grant.  Palmer  v.  Palmer,  150  N.  Y. 
139. 

And  if  a  tenant  in  common  owns  other  lands 
in  severalty,  he  cannot  so  use  the  property 
held  by  him  alone  as  to  acquire  an  easement 
over  the  property  held  in  common.  Pfeiffer 
v.  California  University.  74  Cal.  156;  Great 
Falls  Co.  v.  Worster,  15  N.  H.  412;  Crippen  v. 
Morss,  49  N.  Y.  63. 

A  person  cannot  have  an  easement  in  the 
undivided  interest  of  one  tenant  in  common 
of  property,  for  it  would  be  impossible  for  him 
to  enjoy  the  easement  without  infringing  upon 
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the  rights  of  the  other  tenant.  Willard  v. 
Calhoun,  70  Iowa  650. 

The  Trustees  of  an  Active  Trust  who  have  the 
legal  title  to  the  lands  during  the  life  of  the 
trust,  and  are  vested  with  a  power  of  sale  over 
the  lands,  may,  where  such  a  method  of  sale 
is  for  the  advantage  of  the  property,  dispose  of 
it  in  lots  and  create  easements  in  the  lands 
unsold  in  favor  of  the  lands  disposed  of. 
Valentine  v.  Schreiber,  3  N.  Y.  App.  Div.  235. 

Husband  Cannot  Create  in  Wife's  Property.  — 
A  husband,  not  acting  as  the  agent  of  the 
wife,  or  having  authority  from  her,  cannot 
create  an  easement  over  the  separate  property 
of  the  wife.  Mesnager  v.  Engelhardt,  10S 
Cal.  68. 

Right  of  Way  in  Homestead.  —  It  has  been 
held  that  a  husband  can  convey  aright  of  way 
over  the  homestead  without  the  concurrence 
and  signature  of  his  wife  to  the  deed,  when 
such  conveyance  will  not  defeat  the  substan- 
tial enjoyment  of  the  homestead  as  such. 
Chicago,  etc.,  R.  Co.  v.  Swinney,  38  Iowa  182; 
Ottumwa,  etc.,  R.  Co.  v.  McWilliams,  71  Iowa 
164;  Randall  v.  Texas  Cent.  R.  Co.,  63  Tex. 
586;  Chicago,  etc.,  R.  Co.  v.  Titterington,  S4 
Tex.  218,  31  Am.  St.  Rep.  39. 

But  in  other  jurisdictions  it  has  been  held 
that  a  husband  cannot,  without  the  consent 
of  his  wife,  grant  or  alienate  a  right  of  way 
for  a  railroad  across  the  lands  owned  by  him 
and  occupied  as  a  homestead  by  his  family. 
McGhee  v.  Wilson,  III  Ala.  615;  Pilcher  v. 
Atchison,  etc.,  R.  Co.,  38  Kan.  516,  5  Am.  St. 
Rep.  770.  See  generally  the  title  Home- 
steads. 

Mortgagee  —  Release  of  Quasi-dominant  Tene- 
ment No  Implied  Reservation.  —  Where  a  mort- 
gagor in  possession  of  two  parcels  of  land  has 
made  one  of  them  quasi  servient  and  the  other 
quasi  dominant,  the  release  from  the  mortgage 
of  one  of  the  parcels  by  the  mortgagee  does 
not  convey  to  the  releasee  an  easement  in 
favor  of  the  parcel  released,  for  the  release  is 
not  to  be  construed  as  an  assent  by  the  mort- 
gagee to  the  imposition  of  the  easement  upon 
the  parcel  retained.  Harlow  v.  Whitcher,  136 
Mass.  553. 

2.  Construction  of  Express  Grant.  —  Per  Pey- 
ton, C.  J.,  in  Lanier  v.  Booth,  50  Miss.  410. 

Illustrations.  —  Where  a  deed  conveyed  two 
adjoining  tracts  of  land,  and  immediately  fol- 
lowing the  description  of  the  last  tract  con- 
tained the  words  "  for  a  road  to  and  from  said 
premises  first  above  described,"  it  was  held 
that  these  words  of  themselves  were  not  suffi- 
cient either  to  limit  the  grant  of  the  second 
tract  to  an  casement  or  to  create  a  condition 
subsequent.    Soukup  v.  Topka,  54  Minn.  06. 

Where  a  deed  conveys  a  right  of  way  to  a 
railroad  company  habendum  "  so  long  as  the 
same  shall  be  used  for  the  operation  of  a  rail- 
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{.\)  Parol  Grants  and  the  Statute  of  Frauds.  —  In  accordance  with  the  gen- 
eral principles  already  explained,  it  is  obvious  that  a  parol  contract  purporting 
to  create  an  easement  is  void  under  the  statute  of  frauds.1 

Part  Performance  —  Effect  in  Equity.  ■ —  Yet,  while  this  is  the  doctrine  at  law,  in 
equity  partial  performance  is  held  to  take  a  parol  grant  of  an  easement  out  of 
the  statute  of  frauds,  and  a  court  of  equity  will  enforce  such  an  executed  parol 


road,"  upon  the  condilions  that  the  road  shall 
be  completed  by  a  certain  date,  that  the  right 
of  way  shall  not  be  fenced,  and  that  the 
grantors  must  not  be  interfered  with  in  their 
right  to  cross  and  recross,  the  provisions  are 
inconsistent  with  the  intention  to  grant  a  fee, 
and  show  the  grant  of  an  easement  only,  for  a 
particular  purpose.  Reichenbach  v.  Washing- 
ton Short  Line  R.  Co.,  10  Wash.  357. 

A  writing  between  parties,  signed  and 
sealed,  by  which  the  owner  of  a  lot  and  the 
owners  of  other  adjoining  lots  agree  that 
the  latter,  who  sink  a  well  on  the  lot  of  the 
former,  shall  have  access  to  it  forever,  and 
may  use  water  from  it  at  all  times  —  the  writ- 
ing not  indicating  that  the  parties  contemplate 
any  further  assurance  —  is  a  present  grant  of 
the  right  to  use  the  well.  Such  a  deed, 
though  containing  no  express  declaration  that 
the  right  granted  shall  pertain  to  the  adjoining 
lots,  but  providing  that  neither  of  the  grantees 
shall  dispose  of  the  easement,  unless  at  the 
same  time  he  shall  dispose  of  his  lot,  by  impli- 
cation annexes  the  servitude  to  the  respective 
lots,  as  an  easement  appurtenant  to  each. 
Warren  v.  Syme,  7  W.  Va.  474. 

But  where  a  deed  conveys  certain  lands  by 
quitclaim,  but  is  silent  as  to  any  reservation 
in  favor  of  the  grantee  to  a  right  of  way  across 
the  grantor's  lands  for  a  water-ditch  from 
a  spring  on  the  grantor's  land  to  that  sold,  the 
deed  will  not  convey  any  easement  of  way  or 
right  to  the  water.  Riverside  Land,  etc.,  Co. 
v.  Jensen,  73  Cal.  550. 

Fee,  and  Not  Easement,  Conveyed.  —  It  seems 
that  a  deed  of  so  much  land  "  as  may  be  cov- 
ered and  flowed  by  the  new  reservoir,"  in 
which  the  grantor  reserves  to  himself  and  his 
assigns  a  right  to  take  soil  therefrom,  "  or 
otherwise  improve,  not  interfering  on  the  said 
flowage,"  conveys  the  fee,  and  not  merely  an 
easement  to  flow  the  land.  Smith  v.  Richards, 
155  Mass.  79. 

Where  a  deed  conveyed  property,  reserving 
a  strip  five  feet  in  width  for  a  passageway,  but 
the  description  in  the  deed  covered  the  strip  so 
reserved,  it  was  held  that  the  fee  of  the  five- 
foot  strip  was  conveyed,  and  merely  an  ease- 
ment was  reserved.  Skowhegan  First  Nat. 
Bank  v.  Morrison,  88  Me.  162.  See  also  Wal- 
toi  ".  Gr°-"\  Bay,  etc.,  R.  Co.,  70  Wis.  414. 

Grant  of  an  Easement  in  Consideration  of  a 
Yearly  Sum.  —  The  grant  of  an  easement  with 
a  reservation  by  the  grantor  of  a  yearly  sum 
to  be  paid  him  in  compensation  is  a  covenant, 
and  an  action  of  debt  for  its  nonpayment  may 
be  brought.  Such  covenant  runs  with  the 
land  to  which  it  is  appurtenant,  and  a  subse- 
quent purchaser  of  the  land  takes  it  subject  to 
the  easement  and  is  entitled  to  collect  the 
compensation.  Raby  v.  Reeves,  112  N.  Car. 
688. 

Conveyance  of  "Privilege  of  Occupying  "  Lands. 

—  The  deed  of  a  sawmill  "  with  the  privilege 


of  occupying  "  certain  land  for  a  timber  yard, 
conveys  a  mere  easement  in  the  millyard. 
Cross  v.  Pike,  59  Vt.  324. 

"Privilege  of  Fishing."  —  A  conveyance  by 
quitclaim  deed  of  "  one-half  of  the  privilege  " 
of  fishing  at  a  certain  place  carries  a  mere 
easement.    Butrick  v.  Tilton,  155  Mass.  461. 
1.  Parol  Grant  of  Easement  Void — Arkansas. 

—  Wynn  v.  Garland,  19  Ark.  23,  68  Am.  Dec. 
190. 

Cali forma.  —  Dorris  v.  Sullivan,  90  Cal.  279. 
Colorado. — Ward    v.   Farwell,  6  Colo.  66; 
Stewart  v.  Stevens,  10  Colo.  440;   Burnham  v. 
Freeman,  11  Colo.  601;  Tynon  v.  Despain,  22 
Colo.  240. 

Indiana.  —  Richter  v.  Irwin,  28  Ind.  26; 
Brumfield  v.  Carson,  33  Ind.  94,  5  Am.  Rep. 
184;  Davidson  v.  Nicholson,  59  Ind.  411 ;  Rob- 
inson v.  Thrailkill,  no  Ind.  117. 

Kentucky.  —  Champion  v.  Munday,  85  Ky.  31. 
JMassachusetts.  —  Fitch  v.  Seymour,  9  Met. 
(Mass.)  462;  Cole  v.  Hadley,  162  Mass.  579. 

Minnesota.  —  Minneapolis  Western  R.  Co.  v. 
Minneapolis,  etc.,  R.  Co.,  58  Minn.  128. 

Mississippi.  —  Bonelli  v.  Blakemore,  66  Miss. 
136,  14  Am.  St.  Rep.  550. 
Missouri.  —  Dunham  v.  Joyce,  129  Mo.  5. 
New  Jersey.  —  Ware  v.  Chew,  43  N.J.  Eq. 
493- 

New  York.  —  Pitkin  v.  Long  Island  R.  Co., 
2  Barb.  Ch.  (N.  Y.)  221,  47  Am.  Dec.  320; 
White  v.  Manhattan  R.  Co.,  139  N.  Y.  19. 

North  Carolina.  —  Richmond,  etc.,  R.  Co.  v. 
Durham,  etc.,  R.  Co.,  104  N.  Car.  658;  Bass  v. 
Roanoke  Nav.,  etc.,  Co.,  in  N.  Car.  439. 

Pennsylvania.  —  Huff  v.  McCauley,  53  Pa. 
St.  206,  91  Am.  Dec.  203. 

Vermont.  —  Clark  v.  Glidden,  60  Vt.  702. 
Wisconsin.  —  Thoemke  v.  Fiedler,  91  Wis. 
386.    See  also  Taggart  v.  Warner,  83  Wis.  I. 

A  license  perpetually  to  overflow  lands 
creates  an  easement  in  the  land,  and  is  void, 
under  the  statute  of  frauds,  unless  in  writing. 
Wilmington  Water  Power  Co.  v.  Evans,  166 
111.  548. 

A  right  of  way  is  an  interest  in  lands,  and  a 
grant  by  parol  is  obnoxious  to  the  statute  of 
frauds.  This  is  unlike  a  dedication  of  public 
ways,  which  is  not  required  to  be  in  writing. 
Bonelli  v.  Blakemore,  66  Miss.  136,  14  Am.  St. 
Rep.  550. 

The  grant  of  an  easement  is  invalid  at  law 
when  the  grant  is  executed  by  an  agent  with- 
out written  authority  to  convey.    Franklin  v. 
Pollard  Mill  Co.,  88  Ala.  318. 
Agreement  Not  to  Be  Performed  Within  a  Year. 

—  A  permanent  privilege  or  right  to  have  a 
railroad  company  stop  its  cars  at  a  place  adja- 
cent to  one's  property  is  an  agreement  not  to 
be  performed  within  one  year  within  the 
fourth  section  of  the  statute  of  frauds.  Pitkin 
v.  Long  Island  R.  Co.,  2  Barb.  Ch.  (N.  Y.)  221, 
47  Am.  Dec.  -?20.  See  also  McManus  v. 
Cooke,  35  Ch.  Div.  681. 
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grant  whenever  circumstances  exist  which  would  render  a  parol  contract  for 
the  sale  of  land  enforceable  under  the  doctrine  of  part  performance.1 

Parol  Licenses  —  Question  of  Kevocability.  —  But  this  doctrine  of  part  performance, 
as  applied  to  the  parol  grant  of  an  easement,  is  inextricably  involved  with 
another  doctrine  upon  which  the  authorities  are  in  the  utmost  confusion,  the 
revocability  of  an  executed  license.  This  question  is  considered  under 
another  title.2  It  is  sufficient  here  to  observe  that  the  line  of  distinction 
between  an  easement  and  a  license  is  often  obscure,3  and  that  many  of  the 
cases  which  announce  the  doctrine  that  part  performance  will  take  the  parol 
grant  of  an  easement  out  of  the  statute  of  frauds  also  proceed  upon  tne 
ground  that  an  executed  license  is  irrevocable,  and  base  their  ruling  on 
authorities  to  that  effect.4 

b.  Covenant  Operating  as  Grant.  —  words  of  covenant  may  operate  by 
way  of  grant  of  an  easement,  whenever  it  is  necessary  to  give  them  that  effect 


1.  Taken  Out  of  Statute  by  Part  Performance.  — 

Wynn  r.  Garland,  19  Ark.  23,  6S  Am.  Dec.  190; 
Flickinger  v.  Shaw,  87  Cal  126,  22  Am.  St. 
Rep.  234;  Robinson  v.  Thrailkiil,  no  Ind.  117; 
Champion  v.  Munday,  85  Ky.  31;  Ricker  v. 
Kelly,  1  Me.  117,  10  Am.  Dec.  38;  Johnson  v. 
Skillman,  29  Minn.  95,  43  Am.  Rep.  192;  New- 
comb  v.  Royce,  42  Neb.  323;  Gilmore  v.  Arm- 
strong, 48  Neb.  92;  Rindge  t.  Baker,  57  N.  Y. 
209,  15  Am.  Rep.  475;  Wiseman  v.  Lucksinger, 
84  N.  Y.  31,  38  Am.  Rep.  479;  Cronkhite  v. 
Cronkhite,  94  N.  Y.  323;  Harrison  v.  Boring, 
44  Tex.  255;  Tufts  v.  Copen,  37  W.  Va.  623. 
See  also  McManus  v.  Cooke,  35  Ch.  Div.  681; 
Rawson  v.  Bell,  46  Ga.  19;  Lee  v.  McLeod,  12 
Nev.  280;  Hammond  v.  Schiff,  100  N.  Car. 
161. 

Where  the  legal  title  to  an  easement  fails  to 
vest  in  the  grantee,  because  the  grant  is  not  in 
writing,  the  grantee  acquires  an  equitable  title 
on  the  principle  of  estoppel,  if  the  grantor 
Stands  by  and  allows  the  grantee  to  expend 
money  on  the  faith  of  the  grant.  Franklin  v. 
Pollard  Mill  Co.,  88  Ala.  318.  See  also  Stew- 
art v.  Stevens,  10  Colo.  440. 

An  agreement  to  close  windows  in  a  wall  of 
a  house,  though  signed  by  only  one  of  the 
controlling  parties,  is  yet,  when  acted  on  by 
the  other,  enforceable  in  equity.  Bewley  v. 
Atkinson,  13  Ch.  Div.  283,  49  L.  J.  Ch.  153. 

Full  Performance  of  a  parol  contract  respect- 
ing an  interest  in  lands,  such  as  the  right  to 
dig  a  ditch,  takes  the  case  out  of  the  statute  of 
frauds.    Tynon  v.  Despain,  22  Colo.  240. 

2.  See  the  title  Licenses. 

3.  See  supra,  this  title,  Rights  in  Nature  of 
Easements  Distinguished — Licenses.  See  also 
the  title  Licenses. 

4.  The  application  of  the  doctrine  of  the 
irrevocability  of  executed  licenses  to  the  point 
under  consideration  is  shown  by  the  following 
extract  from  the  opinion  of  the  Court  of  Com- 
mon Pleas,  adopted  by  the  Supreme  Court  of 
Pennsylvania,  in  the  case  of  Baldwin  v.  Tay- 
lor, 166  Pa.  St.  507.  "An  equitable  estoppel 
may  convert  a  license  into  what  is,  in  effect, 
an  easement,  '  not  upon  the  principle,  how- 
ever,' says  Judge  Duncan  in  Le  Fevre  v.  Le- 
Fevre,  4  S.  &  R.  (Pa.)  241,  '  that  the  right 
passes  by  the  parol  agreement,  but  that  when- 
ever one  party  has  in  part  executed  it,  by  pay- 
ment of  rroney,  taking  possession,  and  making 


valuable  improvements,  the  conscience  of  the 
other  is  bound  to  carry  it  into  execution,  and 
equity  will  compel  him  to  do  it.'  " 

The  same  rule  is  declared  in  Yeghte  v.  Rari- 
tan  Water  Power  Co.,  19  N.  J.  Eq,  142,  where 
it  is  said:  "  Where  the  revocation  [of  a 
license]  would  be  a  fraud,  courts  of  equity 
give  a  remedy,  either  by  restraining  the  revo- 
cation or  by  construing  the  license  as  an 
agreement  to  give  the  right  and  compelling 
specific  performance  by  deed,  as  of  a  contract 
in  part  executed." 

The  view  of  those  courts  which  apply  the 
provisions  of  the  statute  of  frauds  is  shown  by 
the  following  quotation  from  the  opinion  of  the 
court  in  Foster  v.  Browning,  4  R.  I.  47,  67  Am. 
Dec.  505:  "  We  know  not  upon  what  pretense 
a  court  of  law  can  hold,  against  such  a  statute 
[a  statute  providing  that  no  estate  of  inherit- 
ance or  freehold  for  a  term  exceeding  one  year 
in  lands  or  tenements  should  be  conveyed, 
except  by  deed  in  writing,  signed,  sealed,  and 
delivered],  a  parol  conveyance  of  a  perpetual 
easement  in  land  good  because  a  consideration 
therefor  has  passed  from  the  grantee  to  the 
grantor;  or,  to  use  the  language  of  the  com- 
mon law  improperly  in  application  to  such  a 
conveyance,  that  a  license  of  this  sort  is 
irrevocable  when  executed  by  expenditures 
made  upon  the  faith  that  the  license  will  not 
be  revoked,  even  though  it  be  added,  unless 
such  expenditures  be  first  repaid  or  tendered. 
Decisions  to  that  effect  may  undoubu  dly  be 
found;  but  we  may  say  of  them,  as  was  said 
by  Mr.  Sugden,  referring  to  the  statute  of 
frauds,  of  one  of  them  (Wood  v.  Lake,  Sayer 
3),  '  that  they  are  in  the  very  teeih  of  the. stat- 
ute.'   1  Sugd.  Vend.  (7th  Am.  ed.)  97." 

To  the  same  purpose  the  court  in  Crosdale 
v.  Lanigan,  129  N.  Y.  604,  26  Am.  Si.  Rep. 
551,  said:  "A  parol  license  to  do  an  acton 
the  land  of  the  licensor,  while  it  justifies  any- 
thing done  by  the  licensee  before  revocation, 
is,  nevertheless,  revocable  at  the  option  of  the 
licensor,  and  this  although  the  intention  was 
to  confer  a  continuing  right,  and  money  had 
been  expended  by  the  licensee  upon  the  faith 
of  the  license.  This  is  plainly  the  rule  of  the 
statute.  It  is  also,  we  believe,  the  rule  re- 
quired by  public  policy.  It  prevents  the  bur- 
dening of  lands  with  restrictions  founded 
upon  oral  agreements,  easily  misunderstood." 
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to  carry  out  the  manifest  intention  of  the  parties.1 

Conveyance  by  Reference  to  Plat  or  Map.  —  If  land  is  sold  in  parcels  by  reference 
to  a  plat  or  map  showing  an  easement  reserved  for  the  benefit  of  the  several 
parcels,  this  amounts  to  a  covenant  for,  and  a  grant  of,  the  easement  so  shown 
in  favor  of  the  parcels  sold.2 


1.  Easement  Created  by  Covenant  —  England. 
—  Holms  v.  Seller,  3  Lev.  305;  Brewster  v. 
Kitchin,  1  Ld.  Raym.  317,  1  Salk.  198,  12  Mod. 
166;  Rowbotham  v.  Wilson,  8  H.  L.  Cas. 
348. 

Alabama.  —  Gilmer  v.  Mobile,  etc.,  R.  Co., 
79  Ala.  569,  5S  Am.  Rep.  623. 

Illinois.  —  Willoughby  v.  Lawrence,  116  111. 
11,  56  Am.  Rep.  758. 

Indiana.  —  Hazlett  v.  Sinclair,  76  Ind.  488, 
40  Am.  Rep.  254. 

Massachusetts.  —  Bronson  v.  Coffin,  108 
Mass.  175,  11  Am.  Rep.  335;  Hogan  v.  Barry, 
143  Mass.  538;  Ladd  v.  Boston,  151  Mass.  585, 
21  Am.  St.  Rep.  481;  Chase  v.  Walker,  167 
Mass.  293;  Brown  v.  O'Brien,  168  Mass.  484. 

Minnesota.  —  Kettle  River  R.  Co.  z:  Eastern 
R.  Co.,  41  Minn.  472. 

New  Jersey.  —  Brewer  v.  Marshall,  18  N.  J. 
Eq.  337- 

New  York.  —  Hills  v.  Miller,  3  Paige  (N. 
Y.)  254;  Weyman  v.  Ringold,  1  Bradf.  (N.  Y.) 
40;  Van  Rensselaer  v.  Albany,  etc.,  R.  Co.,  1 
Hun  (N.  Y.)  507,  affirmed  62  N.  Y.  65;  Mott  v. 
Oppenheimer,  135  N.  Y.  312. 

North  Carolina.  —  Norfleet  v.  Cromwell,  64 
N.  Car.  1. 

Ohio.  —  Easter  v.  Little  Miami  R.  Co.,  14 
Ohio  St.  48;  Stines  v.  Dorman,  25  Ohio  St.  580. 

Rhode  Island.  —  Greene  v.  Creighton,  7  R. 
I.  I. 

Where  a  deed  of  a  city  lot,  in  which  the 
grantor  and  grantee  join,  contains  a  covenant 
on  the  part  of  the  latter  that  neither  he  nor 
any  one  claiming  under  or  through  the  con- 
veyance shall  build  upon  the  lot  any  building 
of  more  than  a  specified  depth,  which  cove- 
nant is  declared  continuing  and  for  the  benefit 
of  owners  of  other  lots  then  owned  by  the 
grantor,  so  that  said  lots  may  have  "  freedom 
of  air,  light,  and  vision,"  one  to  whom  one  of 
the  other  lots  had  been  conveyed  by  deed 
granting  the  easements,  covenants,  privileges, 
etc.,  belonging  thereto  may  enforce  said  cove- 
nant so  long  as  it  is  of  any  value  to  his  lot. 
Latlimer  v.  Livermore,  72  N.  Y.  174.  See  also 
Ladd  v.  Boston,  151  Mass.  585,  21  Am.  St. 
Rep.  481;  Brown  v.  O'Brien,  168  Mass.  484. 

A  condition  that  no  buildings  shall  ever  be 
erected  on  granted  premises  will  not,  in  the 
absence  of  words  in  the  grant  implying  it,  be 
held  to  create  a  servitude  for  the  benefit  of  ad- 
joining land,  unless  the  circumstances  at  the 
time  make  it  manifest  that  the  condition  is  1o 
be  for  the  benefit  of  such  adjoining  land  and 
appurtenant  to  it.  Lowell  Sav.  Inst.  v.  Low- 
ell, 153  Mass.  530.  See  also  Clark  v.  McGee, 
159  HI.  518. 

Agreement  Referring  to  Plot.  —  The  front  line 
of  lots  platted  for  partition  was  drawn  parallel 
with  and  twenty  feet  from  W.  street,  and  each 
deed  of  partition  contained  the  statement  that 
"  the  strip  of  land  situated  in  front  of  lot  No. 
 ,  as  designated  on  said  plat,  which  is  in- 
tended to  be  used  at  some  future  time  to 
widen  W.  street,  is  included  in  the  above  con- 


veyance and  may  be  improved  by  the  grantee 
until  it  shall  be  laid  out  for  a  street;  but  no 
building  can  be  erected  thereon."  It  was 
held  that  the  deed  conveyed  the  strip  unen- 
cumbered by  buildings,  and  ready  at  any  time 
to  be  laid  out  for  a  street.  Central  Land  Co. 
v.  Providence,  15  R.  I.  246.  See  also  the  title 
Building  Restrictions  and  Rest  rictive 
Agreements,  vol.  5,  p.  2. 

Mutual  Covenants  —  Cross-easements.  —  It  is 
settled  law  that  easements  may  be  created  by 
agreements  or  covenants  that  one  shall  have  a 
right  or  privilege  in  the  estate  of  another  as 
well  as  by  express  grants.  Such  agreements 
are  grants  in  effect.  Valentine  v.  Schreiber,  3 
N.  Y.  App.  Div.  235,  citing  Stetson  v.  Curtis, 
119  Mass.  266;  Wetmore  v.  Bruce,  118  N.  Y. 
319.  To  the  same  effect  is  Harris  v.  Dozier, 
72  111.  App.  542,  where  agreements  between 
adjoining  lotowners  for  the  construction  of  a 
party  wall  between  the  premises  was  held  to 
create  cross-easements  in  the  respective  own- 
ers of  the  adjacent  lots  of  such  a  character  as 
to  bind  all  persons  succeeding  to  the  estates  to 
which  the  easements  were  appurtenant. 

In  Barr  v.  Lamaster,  48  Neb.  114,  the  exe- 
cution of  a  mutual  agreement  between  the 
owners  of  adjoining  lots  to  erect  thereon 
buildings  corresponding  in  size  and  having  the 
stairs,  hallways,  skylight,  and  heating  appa- 
ratus in  common  was  held  to  constitute  the 
grant  to  each  of  an  easement  in  so  much  of 
the  stairs,  halls,  and  skylight  as  was  situated 
upon  the  lot  of  the  other.  See  also  Hall  v. 
McCaughey,  51  Pa.  St.  43. 

For  other  illustrations  of  the  creation  of 
mutual  easements  by  agreement  or  covenant, 
see  the  titles  Building  Restrictions  and 
Restrictive  Agreements,  vol.  5,  p.  2;  Party 
Walls;  Private  Ways. 

2.  Sale  by  Reference  to  Map.  —  Lennig  v.  Ocean 
City  Assoc.,  41  N.  J.  Eq.  606.  In  this  case 
a  tract  of  land  divided  into  lots  was  sold 
by  reference  to  a  map  which  showed  a  cer- 
tain tier  of  lots  reserved  as  a  "  camp  ground  " 
for  religious  services  and  tenting  purposes, 
and  it  was  held  that  the  grantor  was 
bound  by  an  implied  covenant  that  these 
lots  should  be  devoted  to  the  uses  indi- 
cated. The  court  said:  "  This  principle  has 
been  asserted  most  frequently  for  the  pur- 
pose of  supporting  dedications  to  uses  strictly 
public;  but  it  is  by  no  means  necessary  that 
such  a  use  should  be  created.  *  *  -*  From 
this  doctrine  it  of  course  follows  that  such  dis- 
tinct and  independent  private  rights  in  other 
lands  of  the  grantor  than  those  granted  may 
be  acquired  by  implied  covenant  as  appurte- 
nant to  the  premises  granted,  although  they 
are  not  of  such  a  nature  as  to  give  rise  to  pub- 
lic rights  by  dedication."  See  also  the  title 
Building  Restrictions  and  Restrictive 
Agreements,  vol.  5,  p.  13.  For  the  applica- 
tion of  this  principle  to  the  dedication  of  lands 
to  public  uses,  see  the  title  Dedication,  vol. 
9,  P-  57- 
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Covenant  or  Agreement  in  Deed  Poll.  —  The  doctrine  is  well  established  in  some 
American  jurisdictions  that  an  easement  binding  the  granted  premises  may  be 
created  in  favor  of  the  grantor,  his  heirs  and  assigns,  by  words  contained  in  a 
deed  poll,  upon  the  principle  that  the  grantee's  acceptance  of  the  deed  sub- 
jects the  granted  estate,  both  in  his  own  hands  and  in  the  hands  of  all  others 
who  may  come  in  under  him,  to  the  easement  reserved.1 

c.  Reservation  or  Exception  in  Deed. — The  general  nature  of 
exceptions  and  reservations  and  the  distinction  ■  between  them  have  been 
pointed  out  elsewhere.2  It  has  been  said  that  according  to  the  English  law  a 
right  of  way  cannot  strictly  be  made  the  subject  of  an  exception  or  reserva- 
tion; 3  but  the  rule  is  general  in  the  United  States  that  easements  may  be 
created  by  exception  or  reservation.4    The  distinction  between  exceptions 


1.  Easement  by  Covenant  in  Deed  Poll.  —  New- 
ell v.  Hill,  2  Met.  (Mass.)  180;  Dyer  v.  San- 
ford,  g  Met.  (Mass.)  395,  43  Am.  Dec.  399; 
Boweri  v.  Conner,  6  Cush.  (Mass.)  132;  Maine 
v.  Cumston,  98  Mass.  317;  Martin  v.  Drinan, 
128  Mass.  515;  Kennedy  v.  Owen,  136  Mass. 
199;  Whittenton  Mfg.  Co.  v.  Staples,  164 
Mass.  319;  Burbank  v.  Pillsbury,  48  N.  H. 
475.  97  Am.  Dec.  633;  Harriman  v.  Park,  55 
N.  H.  471;  Winnipesaukee  Camp-Meeting 
Assoc.  v.  Gordon,  63  N.  H.  505;  Hagerty  v. 
Lee,  54  N.  J.  L.  580,  50  N.  J.  Eq.  464;  Finley 
v.  Simpson,  22  N.  J.  L.  311,  53  Am.  Dec.  252; 
Coudert  v.  Sayre,  46  N.  J.  Eq.  386;  Atlantic 
Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  50  Barb.  (N. 
Y.)  135.  See  also  Huff  v.  Nickerson,  27  Me. 
106;  Baldwin  v.  Emery,  89  Me.  496;  Poage  v. 
Wabash,  etc.,  R.  Co.,  24  Mo.  App.  199. 

In  New  Jersey  and  New  York  it  is  held  that 
the  grantee  in  such  a  case  is  in  the  same  posi- 
tion as  if  the  instrument  were  under  his  own 
seal,  he  being  estopped  to  deny  that  the  seal 
attached  to  the  deed  is  his  as  well  as  that  of 
the  grantor,  and  consequently  an  action  of 
covenant  may  be  maintained  against  him. 
Finley  v.  Simpson,  22  N.  J.  L.  311,  53  Am. 
Dec.  252;  Hagerty  v.  Lee,  54  N.  J.  L.  580;  At- 
lantic Dock  Co.  v.  Leavitt,  54  N.  Y.  35.  See 
also  the  title  Covenants,  vol.  8,  p.  65. 

In  Massachusetts,  on  the  other  hand,  such  a 
provision  in  a  deed  poll  does  not  constitute  a 
covenant  on  the  part  of  the  grantee,  because 
"  the'  grantee  sealed  nothing,"  Kennedy  v. 
Owen,  136  Mass.  199,  and  it  appears  that  the 
powers  of  a  court  of  equity  are  necessary  to 
enforce  the  easement  as  between  the  heirs  and 
assigns  of  the  original  parties.  Kennedy  v. 
Owen,  136  Mass.  199;  Whittenton  Mfg.  Co.  v. 
Staples,  164  Mass.  319. 

In  some  cases  the  rights  reserved  in  deeds 
of  this  sort  are  treated  as  equitable  easements 
enforceable  in  equity  against  purchasers  with 
notice.  Whittenton  Mfg.  Co.  v.  Staples,  164 
Mass.  319;  Burbank  v.  Pillsbury,  48  N.  II. 
475.  97  Am.  Dec.  633.  And  sec  the  title 
Building  Restrictions  and  Restrictive 
Agreements,  vol.  5,  p.  2,  for  an  exposition  of 
the  principles  upon  which  easements  of  this 
character  are  enforced  in  equity. 

It  seems  very  questionable  whether  such 
easements  could  be  enforced  at  law  as  other 
than  mere  easements  in  gross,  except  upon  the 
principle  of  the  New  York  and  New  Jersey 
cases,  or  unless  the  easements  so  created  were 
of  the  character  of  necessary  easements. 
Enforcing  them  at  law  generally  seems  con- 

4i 


trary  to  the  established  doctrine  that  ease- 
ments cannot  be  created  except  by  deed. 

Easements  Calling  for  the  Performance  of  Posi- 
tive Acts  may  be  created  in  this  manner. 
Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  319. 

.2.  See  the  titles  Conditions,  vol.  6,  p.  515; 
Deeds,  vol.  9,  p.  142. 

3.  In  Durham,  etc.,  R.  Co.  v.  Walker,  2  Q. 
B.  940,  42  E.  C.  L.  9S7,  Chief  Justice  Tindal 
said:  "  It  is  to  be  observed  that  a  right  of 
way  cannot,  in  strictness,  be  made  the  sub- 
ject either  of  exception  or  reservation.  It  is 
neither  parcel  of  the  thing  granted,  nor  is  it 
issuing  out  of  the  thing  granted,  the  former 
being  essential  to  an  exception,  and  the  latter 
to  a  reservation.  A  right  of  way  reserved 
(using  that  word  in  a  somewhat  popular  sense) 
to  a  lessor,  as  in  the  present  case,  is,  in  strict- 
ness of  law,  an  easement  newly  created  by 
way  of  grant  from  the  grantee  or  lessee,  in  the 
same  manner  as  a  right  of  sporting  or  fishing, 
which  has  been  lately  much  considered  in  the 
cases  of  Doe  v.  Lock,  2  Ad.  &  El.  705,  29  E.  C.  L. 
1S1,  and  Wickham  v.  Hawker,  7  M.  &  W.  63." 

4.  Easement  Created  by  Exception  or  Reservation 
—  Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Ward,  I28 
111.  349- 

Maine.  —  Stetson  v.  French,  16  Me.  204; 
Winthrop  v.  Fairbanks,  41  Me.  307;  Tuttle  v. 
Walker,  46  Me.  280;  Kuhn  v.  Farnsworth,  69 
Me.  404;  Wellman  v.  Dickey,  78  Me.  29; 
Engel  v.  Ayer,  85  Me.  448;  Ring  v.  Walker,  87 
Me.  550;  Morrison  v.  Skowhegan  First  Nat. 
Bank,  88  Me.  155. 

Massachusetts.  —  White  v.  Crawford,  10 
Mass.  183;  Hankey  v.  Clark,  no  Mass.  262; 
Barnes  v.  Lloyd,  112  Mass.  224;  Ashcroft  v. 
Eastern  R.  Co.,  126  Mass.  106,  30  Am.  Rep. 
672;  Claflin  v.  Boston,  etc.,  R.  Co.,  157  Mass. 
489;  Jones  v.  Adams,  162  Mass.  224;  Bo  wen 
v.  Conner,  6  Cush.  (Mass.)  132. 

Minnesota.  —  Winston  v.  Johnson,  42  Minn. 
398. 

Missouri.  —  Snoddy  v.  Bolen,  122  Mo.  479. 
New  Jersey.  —  Haggerty  v.  Lee,  50  N.  J.  Eq. 
464. 

New  York.  —  Rose  v.  Bunn,  21  N.  Y.  275; 
Grafton  v.  Moir,  130  N.  Y.  465,  27  Am.  St. 
Rep.  533;  Hoyt  v.  Carter,  16  Barb.  (N.  Y.)  212; 
Gibcrt  v.  Petcler,  3S  Barb.  (N.  Y.)  488;  Burr 
v.  Mills.  21  Wend.  (N.  Y.)  290;  Rexford  v. 
Marquis,  7  Lans.  (N.  Y.)  249. 

Pennsylvania.  —  Whitaker  71.  Brown,  46  Pa. 
St.  197;    Richardson  v.  Clements,  89  Pa.  St. 
503,  33  Am.  Rep.  784:  Kistcr  v.  Recser,98  Pa. 
St.  1,  42  Am.  Rep.  608. 
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and  reservations  is  obscure  in  many  cases,  and  the  two  expressions  are,  to 
some  extent,  interchangeably  employed.1  The  distinction,  however,  has  an 
important  practical  bearing.  The  operation  of  an  exception  is  to  retain  in  the 
grantor  a  parcel  of  the  thing  granted,  a  portion  of  his  former  estate,  and  this 
remains  his  by  his  former  title;  a  reservation,  on  the  other  hand,  vests  in  the 
grantor  some  new  right  or  interest  not  before  in  existence,  and  operates  by 
way  of  grant.3  Consequently,  to  create  an  easement  in  fee  by  way  of  reserva- 
tion, words  of  inheritance  are  essential;  but  an  easement  excepted  is  coexten- 
sive with  the  grantor's  estate,  and  if  the  grantor  is  seized  in  fee  at  the  time  of 
tlu  conveyance,  the  exception  amounts  to  a  fee,  although  no  words  of 
inheritance  are  used.3    A  reservation  is  often  construed  as  an  exception  in 


P.  conveyed  to  B.  a  tract  of  land  by  deed,  in 
which  was  contained  the  following  clause: 
"  With  the  following  reservation,  that  is  to 
say,  the  said  P.  reserves  thirty-three  feet  for  a 
street,  running  from  the  cross  street  down  C.'s 
fence  to  J.'s  fence,  then  up  J.'s  fence  to  the 
street  that  leads  down  to  P.'s  house."  It  was 
held  that  the  reservation  created  an  easement 
in  P.  and  his  heirs  to  use  the  street  thus 
designated,  and  have  it  kept  open  and  unen- 
cumbered for  their  enjoyment,  and  that  the 
reservation  was  not  so  vague  and  indefinite  as 
to  make  it  inoperative.  Patton  v.  Western 
Carolina  Educational  Co.,  101  N.  Car.  408. 

An  owner  of  a  tract  of  land  upon  and 
through  which  a  stream  of  water  rises  and 
flows,  in  selling  part  of  the  tract  fronting  upon 
the  stream,  may  reserve  exclusive  water  privi- 
leges, and  when,  in  selling  the  residue  of  the 
tract,  he  sells  the  land  and  especially  conveys 
the  water  privilege  theretofore  reserved,  such 
grantee  holds  such  privilege  as  against  an- 
other vendee  holding  a  part  of  the  tract  front- 
ing upon  the  stream,  but  in  whose  deed  the 
privileges  were  reserved.  Risien  v.  Brown, 
73  Tex.  135. 

Condition  Construed  as  Reservation.  —  Where 
land  is  granted  upon  the  condition  that  the 
grantee  shall  maintain  a  road  over  the  prem- 
ises in  favor  of  the  grantor's  lands,  the  words 
of  condition  do  not  necessarily  render  the 
estate  conditional.  Where  the  intention  of 
the  parties,  as  gathered  from  the  subject-mat- 
ter and  purpose  of  the  grant  and  the  circum- 
stances of  the  transaction,  renders  such  a 
construction  proper,  the  court  will  construe  the 
instrument  to  create  an  easement  by  reserva- 
tion. Stilwell  v.  St.  Louis,  etc.,  R.  Co.,  39 
Mo.  App.  221. 

That  conditions  are  not  favored  and  are 
strictly  construed,  see  the  title  Conditions, 
vol.  6,  p.  502. 

Person  Claiming  under  Deed  Reserving  Easement 
Is  Bound.  —  A  person  who  acquires  title  to  land 
through  a  deed  from  a  former  grantor  which 
expressly  reserves  a  right  of  way  through  the 
land  is  estopped  from  closing  the  right  of  way 
thus  reserved.  Lakeman  v.  Hannibal,  etc., 
R.  Co.,  36  Mo.  App.  363. 

No  Greater  Right  Reserved  than  Necessity  Re- 
quires. —  A  deed  of  division  which  reserves, 
after  the  assignment  to  each  devisee,  "  to  the 
other  devisees  all  the  privileges  in  the  above 
described  premises  that  they  require  in  the 
occupancy  of  their  several  shares  herein  de- 
scribed "  gives  no  greater  right  than  a  way  of 
necessity.  Viall  v.  Carpenter,  14  Gray  (Mass.) 
126. 


Reasonably  Convenient  and  Suitable  Way  Re- 
served. —  Where  the  location  and  limits  of  a 
way  reserved  in  a  deed  are  not  specified,  a 
reasonably  convenient  and  suitable  way  is  in- 
tended. Gardner  v.  Webster,  64  N.  H.  520; 
Grafton  v.  Moir,  130  N.  Y.  465,  27  Am.  St. 
Rep.  533. 

1.  Distinction  Between  Exception  and  Reserva- 
tion Sometimes  Disregarded.  —  Thus,  in  Hagerty 
v.  Lee,  54  N.  J.  L.  580,  the  court,  by  Van 
Syckel,  J.,  said:  "  The  tendency  of  the  adju- 
dications on  this  subject  is  properly  to  disre- 
gard technical  distinction  between  reservation 
and  exception  and  construe  the  language  used 
so  as  to  effectuate  the  intention  of  the  par- 
ties." See  also  Chappell  v.  New  York,  etc., 
R.  Co.,  62  Conn.  195;  Engel  v.  Ayer,  85  Me. 
448,  and  the  following  notes.  This  seems  to 
be  merely  another  way  of  saying  that  a  clause 
in  form  a  reservation  may  be  construed  to  be 
an  exception.  But  the  provision  having  once 
been  determined  to  be  an  exception,  the  legal 
incidents  of  an  exception  attach;  the  distinc- 
tion is  not  then  neglected. 

2.  Operation  of  Exception  and  Reservation  Ex- 
plained and  Distinguished.  —  In  Engel  v.  Ayer, 
85  Me.  453,  the  court,  by  Whitehouse,  J.,  said: 
"  A 'reservation  '  is  said  to  vest  in  the  grantor 
some  new  right  or  interest  not  before  existing 
in  him,  operating  by  way  of  an  implied  grant, 
and  if  it  does  not  contain  words  of  inheritance 
it  will  give  only  an  estate  for  the  life  of  the 
grantor  The  operation  of  an  exception,  on 
the  other  hand,  is  to  retain  in  the  grantor 
some  portion  of  his  former  estate,  and  what- 
ever is  thus  excepted  or  taken  out  of  the  grant 
remains  in  him  as  of  his  former  title.  Wood 
v.  Boyd,  145  Mass.  179;  Stockbridge  Iron  Co. 
v.  Hudson  Iron  Co.,  107  Mass.  290.  An  excep- 
tion is  always  of  a  part  of  the  thing  granted 
and  of  a  thing  in  being.  Winthrop  v.  Fair- 
banks, 41  Me.  307.  The  idea  is  aptly  and 
clearly  expressed  in  Bracton's  Latin:  '  Poterit 
enim  quis  rem  dare  et  partem  rei  retitiere,  vel 
parte?7i  de  pertinentis,  et  ilia  pars  quam  retinet 
semper  cum  eo  est  semper  fuit.'  Co.  Litt.  47", 
note  b.  But  the  two  principles  so  frequently 
blend,  and  the  distinction  between  them  is  so 
often  found  to  be  uncertain  and  obscure,  that 
the  two  expressions  have  to  a  great  extent 
been  interchangeably  employed.  A  reserva- 
tion is  often  construed  as  an  exception  in  order 
that  the  obvious  intention  of  the  parties  may 
not  be  defeated.  Winthrop  v.  Fairbanks,  41 
Me.  307;  Smith  v.  Ladd,  41  Me.  316;  Bowen 
v.  Conner,  6  Cush.  (Mass.)  132." 

3.  Words  of  Inheritance  Necessary  for  Fee  by 
Reservation,  Not  by  Exception.  —  Chappell  v. 
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order  to  effectuate  the  obvious  intention  of  the  parties,1  or  vice  versa.'2, 

A  Clause  of  Reservation  in  a  Deed  Poll  has  been  held  to  bind  the  grantee  on  the 
principle  of  estoppel,  so  that  by  it  an  easement  may  be  created  for  the  benefit 


New  York,  etc.,  R.  Co.,  62  Conn.  195;  Engel 
v.  Ayer,  85  Me.  448;  Ashcroft  v.  Eastern  R. 
Co.,  126  Mass.  196,  30  Am.  Rep.  672;  Bean  v. 
French,  140  Mass.  229;  Wood  v.  Boyd,  145 
Mass.  176;  White  v.  New  York,  etc.,  R.  Co., 

156  Mass.  181;  Clatiin  v.  Boston,  etc.,  R.  Co., 

157  Mass.  489;  Hamlin  v.  New  York,  etc.,  R. 
Co.,  160  Mass.  459;  Whitaker  v.  Brown,  46 
Pa.  St.  197;  Kister  v.  Reeser,  98  Pa.  St.  1,  42 
Am.  Rep.  608. 

When  a  reservation  is  to  be  construed  as  an 
exception,  words  of  inheritance  are  unneces- 
sary in  order  that  the  grantor's  heirs  should 
retain  the  right  excepted  in  fee.  Randall  v. 
Randall,  59  Me.  338. 

Effect  of  Statute  Rendering  Word  "  Heirs  "  Un- 
necessary in  Grant.  —  A  statute  which  renders 
the  use  of  words  of  inheritance  unnecessary 
to  create  or  convey  an  estate  in  fee  simple 
renders  the  use  of  such  words  unnecessary  to 
create  a  permanent  easement  by  way  of  reser- 
vation.   Karmuller  v.  Krotz,  18  Iowa  352. 

Reservation  to  One  or  His  Heirs.  —  A  reserva- 
tion to  one  or  his  heirs  is  construed  to  be  a 
reservation  to  himself  and  his  heirs.  White 
v.  Crawford,  10  Mass.  183. 

Reservation  to  One  and  His  Heirs.  —  A,  by 
deed,  conveyed  to  B  a  lot,  parcel  of  a  larger 
tract,  "  reserving  the  free  and  common  use 
and  privilege  of  the  wharf  at  the  westerly  cor- 
ner of  said  lot  of  land,  *  *  *  to  be  im- 
proved and  kept  in  repair  at  the  joint  expense 
of  the  said  parties,  their  heirs  and  assigns." 
It  was  held  that,  the  obligation  to  improve  and 
repair  being  imposed  upon  heirs  and  assigns, 
the  right  reserved  must  by  implication  have 
the  same  duration  and  transmissible  quality. 
Perry  v.  Pennsylvania  R.  Co.,  55  N.  J.  L. 
178. 

Permanent  Easement  Without  Words  of  Inherit- 
ance. —  It  has  been  laid  down  as  a  general  rule 
that  where  an  easement  reserved  or  excepted 
is  manifestly  intended  for  the  benefit  of  the 
principal  estate,  whoever  may  be  its  owner,  it 
will  be  held  to  be  a  permanent  easement 
rather  than  a  personal  one,  and  this  although 
no  words  of  inheritance  are  used.  Chappell 
v.  New  York,  etc.,  R.  Co.,  62  Conn.  195  [citing 
Kennedy  v.  Scovil,  12  Conn.  326;  Randall  v. 
Latham,  36  Conn.  48;  Mather  v.  Chapman,  40 
Conn.  382,  16  Am.  Rep.  46;  Myers  v.  Dunn,  49 
Conn.  71;  Borst  v.  Empie,  5  N.  Y.  33J.  Si  t- 
also  Hagerty  v.  Lee,  54  N.  J.  L.  580,  50  N.  J. 
Eq.  464,  and  infra,  this  section,  By  Implied 
Grunt. 

The  general  rule  that  in  a  reservation  as 
well  as  in  the  granting  clause  of  a  deed  words 
of  inheritance  must  be  used  to  create  a  fee 
simple  does  not  apply  to  the  reservation  of  a 
right  of  way  which  creates  an  casement  appur- 
tenant to  the  land  retained  by  the  grantor. 
Lathrop  v.  Eisner,  93  Mich.  599;  Walz  v.  Walz, 
101  Mich.  167.  Upon  these  principles  the 
same  result  is  reached  as  by  the  rule  that,  to 
effectuate  the  intention  of  the  parties,  a  reser- 
vation will  be  construed  as  an  exception. 

1.  Reservation  Construed  as  Exception  -  Inten- 
tion Prevails.  —  Winthrop  v.  Fairbanks,  41  Me. 
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307;  Engel  v.  Ayer,  85  Me.  448;  Hagerty  v. 
Lee,  54  N.  J.  L.  580,  50  N.  J.  Eq.  464;  Whit- 
aker v.  Brown,  46  Pa.  St.  197;  Kister  v. 
Reeser,  9S  Pa.  St.  1,  42  Am.  Rep.  608. 

In  Claflin  v.  Boston,  etc.,  R.  Co.,  157  Mass. 
489,  it  was  said:  "As  an  exception  may  be 
created  by  words  of  reservation,  *  *  *  lit. 
tie  reliance  can  be  placed  upon  the  language 
used  in  determining  whether  the  right  is  by 
way  of  exception  or  by  way  of  reservation." 

In  Ring  v.  Walker,  87  Me.  560,  the  court,  by 
Foster,  J.,  said:  "  The  rule  that  the  intention 
shall  prevail  over  mere  words  is  sustained  by 
authority  and  good  sense.  In  adopting  and 
applying  this  rule,  courts  have  frequently  in 
effect  treated  such  '  reservations  '  as  if  they 
had  been  '  exceptions  '  in  the  proper  sense 
of  the  word.  As  before  stated,  the  words 
'  reserve  '  and  '  reserving,'  and  '  except  '  and 
'  excepting,'  in  deeds,  are  often'  used  inter- 
changeably, and  it  is  oftentimes  difficult  to  de- 
termine which  was  intended  except  by  a  refer- 
ence to  the  subject-matter  and  the  surrounding 
circumstances.  Barnes  v.  Burt,  38  Conn.  542. 
And  this  depends  more  upon  the  nature  and 
effect  of  the  provision  itself  than  upon  the 
words  employed.  Gale  v.  Coburn,  18  Pick. 
(Mass.)  400." 

In  Hamlin  v.  New  York,  etc.,  R.  Co.,  160 
Mass.  459,  the  court,  in  discussing  whether  a 
reservation  of  a  right  of  way  in  a  conveyance 
to  the  railroad  constituted  an  exception  or 
reservation,  said:  "  The  test  is,  whether  the 
language  used  retained  in  the  owners  of  the 
farm  a  right  of  crossing  not  dependent  upon 
any  act  to  be  performed  by  the  railroad  com- 
pany, or  created  a  new  right  which  could,  be 
exercised  only  after  something  had  been  done 
by  the  grantee  which  the  contract  stipulated 
that  it  should  do,  and  which  it  was  not  other- 
wise bound  to  do,  and  the  performance  of 
which  was  essential  to  the  exercise  of  the 
easement." 

The  primary  rule  of  construction  applicable 
to  a  clause  in  a  deed  in  the  form  of  an  excep- 
tion or  reservation  is  to  gather  the  intention 
of  the  parties  from  the  words,  by  reading  not 
simply  a  single  clause,  but  the  entire  contract, 
and,  where  the  meaning  is  doubtful,  by  con- 
sidering such  surrounding  circumstances  as 
they  are  presumed  to  have  considered.  Black- 
man  v.  Striker,  142  N.  Y.  555;  Clark  v.  Dcvoe, 
124  N.  Y.  120,  21  Am.  St.  Rep.  652. 

2.  Exception  Construed  as  Reservation.  —  Thus, 
in  Biles  v.  Tacoma,  etc.,  R.  Co.,  5  Wash.  509, 
a  clause  in  a  conveyance  by  a  railroad  com- 
pany, "  reserving  and  excepting  "  from  the 
land  conveyed  a  strip  extending  two  hundred 
feet  on  each  side  of  1  he  railroad,  was  held  not 
to  constitute  an  exception,  but  to  be  the  reser- 
vation of  a  right  of  way  over,  an  easement  in, 
the  land  conveyed,  the  title  to  the  whole  tract 
passing  by  the  deed.  The  court  said:  "  Fre- 
quently the  words  '  exception  '  and  '  reserva- 
tion '  are  used  as  synonymous,  and  the  term 
'  exception  '  will  be  held  to  mean  '  reservation  ' 
whenever  it  may  be  necessary  to  effectuate  the 
intention  of  the  parties," 
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of  the  grantor.1 

No  Reservation  to  stranger.  —  A  reservation  in  a  deed  cannot  create  an  ease- 
ment in  a  stranger  to  the  instrument.* 

3.  By  Implied  Grant  —  a.  Appurtenant  Easements  Pass  with  Land. 
—  An  easement  which  has  become  appurtenant  to  land,  either  by  grant  or  by 
prescription,  will  pass  by  a  grant  of  the  land,  whether  or  not  the  easement  is 
expressly  mentioned  in  the  deed  or  the  land  is  conveyed  with  its  appurte- 
nances; and  this  is  true  although  the  easement  is  not  strictly  necessary  for  the 
enjoyment  of  the  thing  conveyed.3 


1.  Haggerty  v.  Lee,  50  N.  J.  Eq.  464,^54  N.  J. 
L.  5S0,  where  the  following  observation  of  Chief 
Justice  Shaw  in  Dyer  v.  Sanford,  9  Met. 
(Mass.)  395,  43  Am.  Dec.  399,  was  quoted: 
"  We  have  no  doubt  that,  by  apt  words,  even 
in  a  deed  poll,  a  grantor  may  acquire  some 
right  in  the  estate  of  the  grantee.  It  is  not, 
however,  strictly  by  way  of  reservation,  but 
by  way  of  condition  or  implied  covenant,  even 
though  the  term  '  reserving  '  or  '  reservation  ' 
is  used."  See  also  supra,  this  section,  Cove- 
nant Operating  as  Grant. 

Acceptance  of  Deed  Containing  Reservation.  — 
The  acceptance  of  a  deed  of  land  in  a  city  con- 
taining a  recital  that,  as  a  part  of  the  consid- 
eration of  the  deed,  the  grantor  agreed  to  open 
and  construct  a  public  way  to  lead  in  a  certain 
direction  across  his  land  and  the  land  therein 
conveyed,  and  to  prepare  and  keep  the  same 
open  for  travel  until  accepted  by  the  city,  is 
equivalent  to  an  oral  contract  to  construct  and 
maintain  for  the  grantor  a  way  which  shall  be 
open  to  the  public,  one-half  of  which  shall  be 
on  land  then  conveyed,  and  the  other  half  on 
land  previously  owned  by  the  grantee,  and  it 
also  operates  by  way  of  reservation  or  implied 
grant  to  create  an  easement  over  the  land 
thus  conveyed  for  the  benefit  of  the  grantor's 
remaining  land.  Hathaway  v.  Hathaway, 
159  Mass.  584. 

2.  Wickham  v.  Hawker,  7  M.  &  W.  63;  S. 
K.  Edwards-Hall  Co.  v.  Dresser,  168  Mass. 
136;  Wood  v.  Boyd,  145  Mass.  179;  Murphy  v. 
Lee,  144  Mass.  371;  Hornbeck  v.  Westbrook, 
g  Johns.  (N.  Y.)  73;  Bridger  v.  Pierson,  45  N.  Y. 
601;  Blackman  v.  Striker,  142  N.  Y.  555; 
Young's  Petition,  11  R.  I.  636.  See  also  the 
title  Conditions,  vol.  6,  p.  515. 

Where  such  a  reservation  is  contained  in  an 
indenture  executed  by  the  grantee,  it  may 
have  effect  as  a  grant  from  the  grantee  to  the 
third  party.  Wickham  v.  Hawker,  7  M.  & 
W.  63. 

In  Young's  Petition,  11  R.  I.  636,  where  the 
principle  of  the  text  was  applied  to  the  case  of 
the  reservation  to  a  third  party  of  the  right  to 
cut  certain  timber  on  the  land  conveyed,  the 
court  held  also  that  the  clause  could  not  be 
treated  as  an  exception,  since  it  did  not  reserve 
any  title  to  the  grantor,  but  invested  a  stranger 
with  rights  which  were  repugnant  to  the  Grant. 

In  Bridger  v.  Pierson,  45  N.  Y.  601,  it  was 
held  that,  although  such  a  reservation  to  a 
third  person  could  not  take  effect  as  a  reserva- 
tion or  exception,  yet  it  might  operate  to  limit 
a  covenant  for  quiet  enjoyment  contained  in 
the  conveyance  where  the  right  of  way  existed 
in  the  third  party  at  the  time  of  the  grant. 

3.  Easement  Appurtenant  Passes  with  Grant  — 
England.  —  Co.  Litt.  307a  ;  Skull  v.  Glenister, 
16  C.  B.  N.  S.  81,  in  E.  C.  L.  81. 

4i* 


California.  —  Civ.  Code,  §  1104;  Cave  v* 
Crafts,  53  Cal.  135;  Cross  v.  Kitts,  69  Cal.  217, 
58  Am.  Rep.  558. 

Colorado.  —  Ward  v.  Farwell,  6  Colo.  66. 

Illinois.  —  Kuecken  v.  Voltz,  110  111.  264; 
Clarke  v.  Gaffeney,  116  111.  363;  Tinker  v. 
Forbes,  136  111.  221;  Hyde  Park  Thomson- 
Houston  Light  Co.  v.  Brown,  172  111.  329, 
affirming  69  111.  App.  582. 

Indiana.  —  Robinson  v.  Thrailkill,  no  Ind. 
117. 

Iowa.  —  Moll  v.  McCauley,  83  Iowa  677. 

Maine.  —  Dority  v.  Dunning,  78  Me.  381; 
Cole  v.  Bradbury,  86  Me.  380. 

Massachusetts.  —  Barnes  v.  Lloyd,  112  Mass. 
224;  Hollenbeck  v.  McDonald,  112  Mass.  247; 
Jones  v.  Adams,  162  Mass.  224;  Underwood  v. 
Carney,  1  Cush.  (Mass.)  285;  Kent  v.  Waite, 

10  Pick.  (Mass.)  138. 

New  Hampshire.  —  Seavey  v.  Jones,  43  N.  H. 
441;  Spaulding  v.  Abbot,  55  N.  H.  423;  Dun- 
klee  v.  Wilton  R.  Co.,  24  N.  H.  48g. 

New  York.  —  Child  v.  Chappell,  9  N.  Y.  246; 
Van  Rensselaer  v.  Albany,  etc.,  R.  Co.,  1  Hun 
(N.  Y.)  507;  Wells  v.  Tolman,  88  Hun  (N.  Y.) 
438;  Burr  v.  Mills,  21  Wend.  (N.  Y.)  290; 
Smiles  v.  Hastings,  24  Barb.  (N.  Y.)  44;  Lan- 
sing v.  Wiswall,  5  Den.  (N.  Y.)  213. 

North  Carolina.  —  State  v.  Suttle,  115  N.  Car. 
784. 

Ohio.  —  Morgan  v.  Mason,  20  Ohio  401,  55 
Am.  Dec.  464;  Shields  v.  Titus,  46  Ohio  St. 
528;  Baker  v.  Rice,  56  Ohio  St.  463. 

Pennsylvania.  —  Richardson  v.  Clements,  89 
Pa.  St.  503,  33  Am.  Rep.  784. 

Rhode  Island.  —  Middletown  v.  Newport 
Hospital,  16  R.  I.  319. 

Vermont.  — Coolidge  v.  Hager,  43  Vt.  9,  S 
Am.  Rep.  256. 

West  Virginia.  —  Warren  v.  Syme,  7  W.  Va. 
474- 

Easements  appurtenant  will  pass  by  deed 
even  without  the  use  of  the  term  "  appurte- 
nances," unless  expressly  reserved  from  the 
operation  of  the  grant.    Sweetland  v.  Olsen, 

11  Mont.  27. 

Whatever  are  properly  incidents  and  appurte- 
nances of  the  grant  will  pass  without  the  word 
"  appurtenances  "  by  mere  operation  of  law. 
U.  S.  v.  Appleton,  1  Sumn.  (U.  S.)  492,  per 
Story,  J. 

Thus  the  grant  of  a  mill  carries  by  implica- 
tion the  right  to  use  the  watercourse  furnish- 
ing power  to  the  mill  and  the  raceway  thereto 
to  the  extent'of  the  grantor's  right.  Richard- 
son v.  Bigelow,  15  Gray  (Mass.)  154. 

A  Devise  of  Land  to  Which  a  Right  of  Way  Is 
Appurtenant  will  pass  the  easement  to  the  de- 
visee, although  it  is  not  particularly  specified 
in  the  will.  Lansings.  Wiswall,  5  Den.  (N.Y.) 
213. 
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Division  of  Dominant  Tenement  Does  Not  Destroy  Appurtenant  Easement.  —  When  an 
easement  has  become  appurtenant  to  land,  it  is  not  destroyed  by  a  division  of 
the  estate  to  which  it  is  appurtenant,  but  passes  to  the  assignee  of  any  division 
of  the  dominant  estate  so  far  as  it  is  applicable  to  his  property,  provided  the 
burden  upon  the  servient  estate  is  not  thereby  enhanced.1 

A  Grant  of  Land  with  Its  Appurtenances  conveys  the  estate  with  the  appurtenant 
easements  which  are  in  existence  at  the  time  of  the  conveyance,  and  to  which 
the  landowner  has  a  right,  in  the  soil  of  a  third  person ;  but  new  easements 
cannot  be  created  and  annexed  to  land  by  such  a  grant.3 

b.  Severance  of  Unity  of  Possession.  — -When  the  owner  of  an  estate 
has  been  in  the  habit  of  using  one  portion  of  it  as  quasi  servient  to  another 
portion  which  is  treated  as  quasi  dominant,  and  he  conveys  one  of  the  portions 
and  retains  the  other,  an  easement  arises  under  certain  circumstances  without 
express  grant.3  But  the  authorities  are  not  harmonious  as  to  what  is  essen- 
tial to  give  rise  to  an  easement  by  implication  upon  the  severance  of  unity  of 
possession. 

Ancillary  Easements  Necessary  to  Enjoyment  of 
Property  Granted.  —  Where  a  deed  conveys 
land,  and  as  appurtenant  thereto  certain 
enumerated  rights,  privileges,  and  easements, 
but  further  provides  that  no  rights,  privileges, 
easements,  or  appurtenances  shall  pass  by  in- 
tendment or  implication,  the  restrictive  clause 
must  be  construed  as  merely  excluding  a  grant 
by  implication  or  intendment  of  any  principal 
easement  in  the  grantor's  land,  but  not  as  ex- 
cluding those  ancillary  or  secondary  easements 
or  rights  which  are  necessary  to  the  enjoyment 
f  the  rights  or  easements  expressly  granted. 
Hence  a  deed  of  land  as  a  mill  site,  with 
the  right  appurtenant  thereto  of  constructing  a 
canal  through  the  grantor's  land  and  of  drawing 
water  from  a  pond  for  the  use  of  a  mill  on  the 
land  conveyed,  was  held  to  grant  by  implica- 
tion the  right  to  maintain  the  pond,  notwith- 
standing the  restrictive  clause  in  the  deed.  St. 
Anthony  Falls  Water- Power  Co.  v.  Minneapo- 
lis, 41  Minn.  270.  See  also  Shelby  v.  Chicago, 
etc.,  R.  Co.,  143  111.  385;  Johnson  v.  Knapp, 
146  Mass.  70. 

An  Apparent  Easement  passes  as  an  appurte- 
nance to  the  land  conveyed,  although  not  men- 
tioned in  the  grant.  Bruning  v.  New  Orleans 
Canal  Co.,  12  La.  Ann.  541;  Stilwell  v.  St. 
Lojis,  etc.,  R.  Co.,  39  Mo.  App.  221. 

1.  Currier  v.  Howes,  103  Cal.  431;  Brossart 
v.  Corlett,  27  Iowa  288;  Hills  v.  Miller,  3 
Paige  (N.  Y.)  254;  Lansing  v.  Wis  wall,  5  Den. 
(N.  Y.)  213;  Outerbridge  v.  Phelps,  13  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  117;  Kirkham  v.  Sharp, 
1  Whart.  (Pa.)  325,  29  Am.  Dec.  57;  Lewis  v. 
Carstairs,  6  Whart.  (Pa.)  193;  McMakin  v. 
Magee,  36  Leg.  Int.  (Pa.)  124,  13  Phila.  (Pa.) 
105. 

2.  Transfer  with  Appurtenances.  —  Whalley  v. 
Thompson,  1  B.  &  P.  371;  Clements:/.  Lam- 
bert, 1  Taunt.  205;  Bolton  v.  Bolton,  11  Ch. 
Div.  968;  Harris  v.  Smith,  40  U.  C.  Q.  B.  34; 
Oliver  v.  Hook,  47  Md.  301;  Grant  v.  Chase,  17 
Mass.  443,  9  Am.  Dec.  161 ;  Barker  v.  Clark,  4 
N.  H.  380,  17  Am.  Dec.  428;  Spaulding  v.  Ab- 
bot, 55  N.  H.  423;  Valentine  v.  Schreiber,  3  N. 
Y.  App.  Div.  235;  Kenyon  z>.  Nichols,  1  R.  I. 
411.  See  also  Bowling  v.  Burton,  101  N.  Car. 
176.    And  see  APPURTENANT,  vol.  2,  p.  520. 

A  transfer  of  land  with  its  appurtenances 
carries  appurtenant  and  necessary  easements. 
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Cave  v.  Crafts,  53  Cal.  135;  Svveetland  v. 
Oisen,  11  Mont.  27';  Tucker  v.  Jones,  S  Mont. 
225;  Beatty  v.  Murray  Placer  Min.  Co.,  15 
Mont.  314;  Smith  v.  Hope  Min.  Co.,  18  Mont. 
432;  Sloan  v.  Glancy,  19  Mont.  70;  Simmons 
v.  Winters,  21  Oregon  35,  28  Am.  St.  Rep. 
727. 

A  deed  to  A  of  a  mill  site,  for  the  use  of 
which  and  four  others  a  reservoir  dam  had 
been  built,  conveyed  also  all  easements,  ap- 
purtenances, etc.,  and  by  mesne  conveyances 
the  mill  site  was  acquired  by  B,  "  with  all  the 
rights  of  flowage  appurtenant  to  said  estate." 
It  was  held  that  the  right  to  have  the  use 
and  benefit  of  the  reservoir  was  included  in  the 
deed  to  A,  and  that  such  right  descended  to  B. 
Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  319. 

An  easement,  such  as  a  ditch,  passes  under 
the  general  term  "  appurtenances  "  in  a  deed. 
Coventon  v.  Seufert,  23  Oregon  548;  Thomas 
v.  Owen,  20  Q.  B.  Div.  225,  57  L.  J.  Q.  B.  198, 
58  L.  T.  162,  36  W.  R.  440;  Bayley  v.  Great 
Western  R.  Co.,  26  Ch.  Div.  434,  51  L.  T.  N.  S. 
337- 

Must  Be  Legally  Appurtenant.  —  An  easement 
will  not  pass  under  a  grant  of  land  and  its  ap- 
purtenances, unless  it  is  legally  appurtenant 
to  the  land  conveyed ;  and  consequently  such 
a  grant  will  not  convey  an  easement  in  the 
land  of  another  which,  not  having  ripened  into 
a  legal  right,  has  not  become  legally  attached 
to  the  premises  conveyed.  Spaulding  v.  Ab- 
bot, 55  N.  H.  423;  Swazey  -.  Brooks,  34  Vt. 
451.  See  also  Barlow  v.  Rhodes,  1  Cromp. 
&  M.  439,  3  Tyr.  280. 

3.  No  Easement  Before  Severance.  —  Of  course, 
so  long  as  the  two  tenements  or  the  two  por- 
tions of  the  estate  remain  the  property  of  a 
single  owner,  there  can  be  no  easement  in  one 
portion  over  the  other.  One  cannot  have  an 
easement  in  his  own  property,  for,  having  the 
entire  right  of  property  in  both  estates,  he  may 
change  at  will  such  temporary  dispositions  of 
the  two  tenements  as  he  makes  for  the  con- 
venience of  the  two.  The  easement  cannot 
exist  in  the  owner  separate  from  the  rij^ht  of 
property,  but  is  merged  in  it.  Otnne  majus 
continet  in  se  minus.  See  supra,  this  title, 
Essential  Qualities  and  Nature.  The  rights 
which  one  creates  over  one  portion  of  his  prop- 
erty in  favor  of  another  are  properly  spoken 
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(l)  Implied  Grants  and  Iniplicd  Reservations  —  (a)  Distinction  Recognized — 
■Grants  More  Liberally  Construed.  —  According  to  the  established  English  doctrine, 
which  is  supported  by  some  of  the  later  American  authorities,  if  the  owner  of 
both  the  quasi-dominant  and  quasi-strvxent  tenements  conveys  the  former, 
reserving  the  latter,  all  such  continuous  and  apparent  quasi  easements  as  are 
reasonably  necessary  1  to  the  enjoyment  of  the  property  granted  pass  to  the 
grantee,  giving  rise  to  easements  by  implied  grant.  If,  on  the  other  hand, 
the  quasi-servient  tenement  is  granted,  while  the  quasi-dominant  tenement  is 
retained,  no  easement  is  reserved  by  implication,  unless  it  is  strictly  necessary 
to  the  enjoyment  of  the  property  retained.2    These  rules  are  founded  on  the 


of,  therefore,  as  quasi  easements,  and  the  por- 
tions of  the  estate  as  quasi  dominant  and  quasi 
servient. 

1.  Is  Necessity  an  Element  in  Implied  Grant?  — 

In  Toothe  v.  Bryce,  50  N.  J.  Eq.  589,  Vice- 
Chancellor  Pitney,  in  the  course  of  an  able 
opinion,  takes  the  view  that,  in  the  case  of  an 
implied  grant,  the  element  of  necessity  is  not 
a  requisite.  The  quasi  easement  passes  with 
the  </M(/.fz'-dominant  tenement  as  in  substance  a 
part  of  the  thing  conveyed  and  without  any  re- 
gard to  the  element  of  necessity.  See  also  the 
observations  of  Cox,  J.,  in  McPherson  v.  Acker, 
MacArthur  &  M.  (D.  C.)  157. 

But  this  view  is  not  sustained  by  the  decided 
cases.  "  The  American  cases  have,  with 
almost  entire  unanimity,  limited  easements  by 
implied  grant  to  such  as  were  open,  visible  — 
such  as  would  be  apparent  to  an  ordinary  ob- 
server—  continuous,  and  necessary  to  the  en- 
joyment of  the  estate  granted  or  retained. 
-»  *  *  These  cases  differ  considerably  as  to 
the  degree  of  necessity  which  must  exist  in 
order  to  raise  the  implication  that  the  easement 
or  quasi  easement  passes;  but  they  all  concur 
in  the  rule  just  stated,  that  it  must  be  one 
which  is  open,  visible,  and  necessary."  An- 
drews, C.  J.,  in  Whiting  v.  Gaylord,  66  Conn. 
337.  See  infra,  this  section,  Degree  of  Necessity 
for  Creation  by  Implication. 

2.  Implied  Grants  and  Implied  Reservations  Dis- 
tinguished —  England.  —  Ewart  z:  Cochrane,  4 
Macq.  Sc.  App.  117,  1  Paterson  1010,  7  Jur.  N.  S. 
925,  10  Eng.  Rul.  Cas.  60;  Suffield  v.  Brown,  4 
De  G.  J.  &  S.  185,  10  Jur.  N.  S.  111;  Crossley 
v.  Lightowler,  L.  R.  2  Ch.  485;  Watts  v.  Kel- 
son, L.  R.  6  Ch.  166;  Wheeldon  v.  Burrows, 
12  Ch.  Div.  31;  Russell  v.  Watts,  25  Ch.  Div. 
559;  Brown  v.  Alabaster,  37  Ch.  Div.  490;  Pol- 
den  v.  Bastard,  L.  R.  1  Q.  B.  156,  7  B.  &  S. 
130. 

District  of  Columbia.  —  See  McPherson  v. 
Acker,  MacArthur  &  M.  (D.  C.)  150,  a  case 
where  an  implied  grant  was  contended  for. 

Maryland. — Janes  v.  Jenkins,  34  Md.  1,  6 
Am.  Rep.  300;  Mitchell  zvSeipel,  53  Md.  251, 
36  Am.  Rep.  404;  Eliason  v.  Grove,  85  Md. 
215. 

New  Hampshire.  —  New-Ipswich  W.  L.  Fac- 
tory v.  Batchelder,  3  N.  H.  190,  14  Am.  Dec. 
346  (grant  of  ^z«?.i7-dominant  tenement  held  to 
carry  apparent  and  continuous  quasi  easement 
"necessary"  to  the  estate  conveyed);  Went- 
worth  v.  Philpot,  60  N.  H.  193  (only  such  an 
easement  as  is  strictly  necessary  can  arise  by 
implied  reservation). 

New  Jersey.  — Toothe  v.  Bryce,  50  N.  J.  Eq. 
589,  per  Pitney,  V.  C. ;  Larsen  v.  Peterson,  53 
K.  J.  Eq.  88,  per  Pitney,  V.  C. 
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New  York.  —  Wells  v.  Garbutt,  132  N.  Y.  430; 
Paine  v.  Chandler,  134  N.  Y.  385;  Spencers. 
Kilmer,  151  N.  Y.  390;  Katz  f/.  Kaiser,  154  N. 
Y.  294;  Munsion  v.  Reid,  46  Hun  (N.  Y.)  399; 
Wilmurt  v.  McGrane,  16  N.  Y.  App.  Div.  412; 
Burr  v.  Mills,  21  Wend.  (N.  Y.)  290;  Outer- 
bridge  v.  Phelps,  13  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  117.  Some  of  the  earlier  New  York  cases 
did  not  recognize  the  distinction  between  im- 
plied grantsand  implied  easements.  See  infra, 
this  section,  the  paragraph  Distinction  Not 
Recognized. 

Ohio.  — ■  National  Exch.  Bank  v.  Cunning- 
ham, 46  Ohio  St.  575;  Meredith  v.  Frank,  56 
Ohio  St.  479. 

Rhode  Island.  —  By  grant,  continuous  and 
apparent  quasi  easements  "  necessary  to  the 
proper  enjoyment  "  of  the  granted  premises 
pass  by  implication.  Kenyon  v.  Nichols,  1  R. 
I.  411;  Evans  v.  Dana,  7  R.  I.  306;  Providence 
Tool  Co.  v.  Corliss  Steam  Engine  Co.,  9  R.  I. 
564;  Wetmore  v.  Fiske,  15  R.  I.  362. 

South  Carolina.  —  Elliott  v.  Rhett,  5  Rich.  L. 
(S.  Car.)  405,  57  Am.  Dec.  75o(implied  reserva- 
tion of  necessary  easement  of  drainage  con- 
sistent with  the  rule  of  the  text). 

Tennessee.  —  See  Rightsell  v.  Hale,  90  Tenn. 
556;  Brown  v.  Berry,  6  Coldw.  (Tenn.)  98, 
where  the  doctrine  of  implied  grant  is  stated. 

Texas.  —  Howell  v.  Estes,  71  Tex.  690  (im- 
plied grant);  Sellers  v.  Texas  Cent.  R.  Co.,  81 
Tex.  458. 

Vermont.  —  In  Goodall  v.  Godfrey,  53  Vt. 
219,  the  distinction  between  implied  grants  and 
implied  reservations  is  stated  with  apparent 
approval,  but  the  question  is  expressly  re- 
served. But  see  Harwood  v.  Benton,  32  Vt. 
724,  where  the  creation  of  an  easement  by  im- 
plied reservation  is  recognized,  the  distinction 
being  apparently  ignored. 

Virginia.  —  Scott  v.  Beutel,  23  Gratt.  (Va.) 
1;  Hardy  v.  McCullough,  23  Gratt.  (Va.)  251; 
Stevenson  v.  Wallace,  2*7  Gratt.  (Va.)  77;  San- 
derlin  v.  Baxter,  76  Va.  299,  44  Am.  Rep.  165. 

Wisconsin.  —  See  Dillman  v.  Hoffman,  38 
Wis.  559,  where  the  distinction  is  discussed  and 
the  doctrine  of  implied  reservation  in  the  case 
of  necessary  easements  is  applied.  The  same 
doctrine  was  applied  in  Jarstadt  v.  Smith,  51 
Wis.  96;  Benedict  11.  Barling,  79  Wis.  551; 
Galloway  v.  Bonesteel,  65  Wis.  79,  56  Am.  Rep. 
616. 

Massachusetts  Cases. —  In  Carbrey  v.  Willis,  7 
Allen  (Mass!)  364,  83  Am.  Dec.  688,  the  court 
comes  to  the  same  conclusion  with  regard  to 
the  implied  reservation  of  an  easement  for  a 
drain  which  was  reached  in  the  English  cases, 
the  results  of  which  are  stated  in  the  text;  and 
from  expressions  in  this  case  and  in  Johnson 
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principle  that  a  grantor  shall  not  derogate  from  his  own  grant.1 

(b)  Distinction  Not  Recognized  —  Implied  Grants  and  Implied  Reservations  Not  Dis- 
tinguished. —  Other  authorities,  following  the  doctrine  of  earlier  English  cases,* 
ignore  the  distinction  between  implied  grants  and  implied  reservations  of  ease- 


v.  Jordan,  2  Met.  (Mass.)  234,  37  Am.  Dec.  85; 
Randall  v.  McLaughlin,  10  Allen  (Mass.)  366; 
and  Adams  v.  Marshall,  138  Mass.  228,  52  Am. 
Rep.  271,  it  appears  that  the  doctrine  as  to  im- 
plied grants  is  also  accepted.  But  some  of  the 
cases  state  broadly  that  there  can  be  no  creation 
of  an  easement  by  implication  except  in  the 
case  of  absolute  necessity.  See  Buss  v.  Dyer, 
125  Mass.  287. 

The  Distinction  Between  an  Implied  Grant  and 
a  Reservation  was  first  clearly  pointed  out  by 
Lord  Westbury  in  Suffield  v.  Brown,  4  De  G.,  J. 
&  S.  185.  The  distinction  is  thus  expressed  by 
Thesiger,  L.  J.,  in  Wheeldon  v.  Burrows,  12 
Ch.  Div.  31,  in  a  judgment  wherein  all  the  pre- 
ceding English  authorities  are  collected  and 
reviewed:  "  We  have  had  a  considerable  num- 
ber of  cases  cited  to  us,  and  out  of  them  I 
think  that  two  propositions  may  be  stated  as 
what  I  may  call  the  general  rules  governing 
cases  of  this  kind.  The  first  of  these  rules  is 
that  on  the  grant  by  the  owner  of  a  tenement 
of  part  of  that  tenement  as  it  is  then  used  and 
enjoyed,  there  will  pass  to  the  grantee  all 
those  continuous  and  apparent  easements  (by 
which,  of  course,  I  mean  quasi  easements),  or, 
in  other  words,  all  those  easements  which  are 
necessary  to  the  reasonable  enjoyment  of  the 
property  granted,  and  which  have  been  and 
are  at  the  time  of  the  grant  used  by  the  owners 
of  the  entirety  for  the  benefit  of  the  part 
granted.  The  second  proposition  is  that  if  the 
grantor  intends  to  reserve  any  right  over  the 
tenement  granted,  it  is  his  duty  to  reserve  it 
expressly  in  the  grant.  Those  are  the  gen- 
eral rules  governing  cases  of  this  kind;  but 
the  second  of  those  rules  is  subject  to  certain 
exceptions.  One  of  those  exceptions  is  the 
well-known  exception  which  attaches  to  cases 
of  what  are  called  ways  of  necessity;  and  I  do 
not  dispute  for  a  moment  that  there  may  be, 
and  probably  are,  certain  other  exceptions." 

Rule  Not  Confined  to  Continuous  Easements.  — 
The  rule  is  not  limited  to  continuous  ease- 
ments or  to  cases  where  the  use  is  absolutely 
necessary  to  the  enjoyment  of  the  thing 
granted,  but  it  applies  to  those  artificial 
arrangements  which  openly  exist  at  the  time 
of  the  sale  and  materially  affect  the  value  of 
the  thing  granted.  Paine  v.  Chandler,  134 
N.  Y.  385;  Spencer  v.  Kilmer,  151  N.  Y.  390. 

Illustration  —  Use  Not  Creating  Easement  With- 
out Express  Reservation.  —  The  use  by  an  owner 
of  three  lots,  of  one  of  them  for  the  purposes 
of  maintaining  on  it  stairways  and  woodsheds 
used  in  connection  with  the  other  lots,  and  of 
depositing  on  it  ashes  and  rubbish,  does  not 
create  an  easement  which,  upon  the  convey- 
ance or  devise  of  such  lot  without  words  of  ex- 
ception or  reservation,  becomes  as  against  it 
annexed  to  the  other  lots,  nor  is  the  lot  ren- 
dered subject  to  such  casements  by  being  de- 
vised "  subject  to  all  incumbrances  thereon." 
Sullivan  7/.  Ryan,  130  Mass.  116. 

1.  One  Cannot  Derogate  from  His  Grant.  —  In 
Russell  v.  Watts,  25  Ch.  Div.  559,  Cotton,  L. 
J.,  said:   "When  a  man  grants  a  thing  he 
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must  be  considered  as  granting  that  which  is 
necessary  in  the  proper  sense  of  the  word  for 
the  enjoyment  of  that  which  he  grants,  and 
he  cannot  derogate  from  his  own  grant;  he 
cannot  do  that  which  will  destroy  or  render 
less  effectual  that  which  he  has  granted.  But 
as  regards  reservation,  the  matter  stands  on 
principle,  in  my  opinion,  in  a  very  different 
position.  To  say  that  a  grantor  reserves  to 
himself  in  entirety  that  which  may  be  bene- 
ficial to  him,  but  which  may  be  most  injurious 
to  his  grantee,  is  quite  contrary  to  the  princi- 
ple on  which  an  implied  grant  depends.  That 
principle  is  that  a  grantor  shall  not  derogate 
from  or  render  less  effectual  his  grant  or  ren- 
der that  which  he  has  granted  less  beneficial 
•  to  his  grantee." 

In  Wells  v.  Garbutt,  132  N.  Y.430,  Vann,  J.,, 
said:  "  As  a  grantor  cannot  derogate  from  his- 
own  grant,  while  a  grantee  may  take  the 
language  of  the  deed  most  strongly  in  his 
favor,  the  law  will  imply  an  easement  in  favor 
of  a  grantee  more  readily  than  it  will  in  favor 
of  a  grantor,  and  this  distinction  explains- 
many  of  the  apparent  inconsistencies  in  the 
reported  cases." 

2.  Leading  English  Cases  —  Nicholas  v.  Cham- 
berlain.—  The  principal  case  is  Nicholas  v. 
Chamberlain,  Cro.  Jac.  121,  where  "  it  was 
held  by  all  the  court  upon  demurrer  that  if  one 
erects  an  house,  and  builds  a  conduit  thereto 
in  another  part  of  his  land,  and  conveys  water 
by  pipes  to  the  house;  and  afterwards  sells  the 
house  with  the  appurtenances,  excepting  the 
land,  or  sells  the  land  to  another,  reserving  to 
himself  the  house,  the  conduit  and  pipes* pass 
with  the  house  because  it  is  necessary  and 
quasi  appendant  thereunto;  and  he  shall  have 
liberty  by  law  to  dig  in  the  land  for  amending- 
the  pipes,  or  making  them  new,  as  the  case  re- 
quire." 

Pyer  v.  Carter.  —  The  modern  case  of  Pyer  v. 
Carter,  1  H.  &  N.  916,  is  also  largely  relied  on 
in  support  of  this  view.  Here  the  owner  of 
two  houses  sold  and  conveyed  one  of  them  to 
a  purchaser  absolutely,  and  without  reserva- 
tion, and  he  subsequently  sold  and  conveyed 
the  remaining  house  to  another  person.  It  ap- 
peared that  the  second  house  was  drained  by  a 
drain  that  ran  under  the  foundation  of  the 
house  first  sold;  and  it  was  held  that  the  sec- 
ond purchaser  was  entitled  to  the  ownership 
of  the  drain,  that  is,  to  a  right  over  the  free- 
hold of  the  first  purchaser,  because,  said  the 
learned  judges,  the  first  purchaser  takes  the 
house  "such  as  it  is."  In  delivering  judg- 
ment, Watson,  B.,  said:  "  It  seems  in  accord- 
ance with  reason  that  where  the  owner  of  two 
or  more  adjoining  houses  sells  and  conveys 
one  of  the  houses  to  a  purchaser,  that  such 
house  in  his  hands  should  be  entitled  to  the 
benefit  of  all  the  drains  from  his  house,  and 
subject  to  all  the  drains  then  necessarily  used 
for  the  enjoyment  of  the  adjoining  house,  and 
that  without  express  reservation  or  grant,  in- 
asmuch as  he  purchases  the  house  such  as  it 
is."    This  case  has  been  overruled  in  England 
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incuts,  and  hold  that  where  the  owner  of  two  estates  sells  one  of  them,  or  the 
owner  of  an  entire  estate  sells  a  portion  of  it,  the  purchaser  takes  the  tenement 
or  portion  sold  with  all  the  benefits  and  burdens  that  appear  at  the  time  of 
sale  to  belong  to  it  and  to  be  reasonably  necessary  for  its  enjoyment  as 
between  it  and  the  property  which  the  vendor  retains.1  This  doctrine  is 
founded  upon  the  presumption  that,  in  all  these  cases,  the  parties  contract 
with  reference  to  the  condition  of  the  property  at  the  time  of  the  sale,2  and 
the  reason  limits  the  rule  to  the  case  of  apparent  easements.3 


in  so  far  as  it  neglects  the  distinction  between 
an  implied  reservation  and  an  implied  grant. 
See  Wheeldon  v.  Burrows,  12  Ch.  Div.  31. 

1.  Implied  Grants  and  Reservations  Treated 
Alike  —  California.  —  Cave  v.  Crafts,  53  Cal. 
T35;  Quinlan  v.  Noble,  75  Cal.  250;  Curriers. 
Howes,  103  Cal.  431. 

Illinois.  —  Morrison  v.  King,  62  111.  30; 
Clarke  v.  Gaffeney,  116  111.  362;  Cihak  v. 
Klekr,  117  111.  643. 

Indiana. — John  Hancock  Mut.  L.  Ins.  Co. 
v.  Patterson,  103  Ind.  582,  53  Am.  Rep.  550; 
Parish  v.  Kaspare,  109  Ind.  586;  Ellis  v.  Bas- 
sett,  12S  Ind.  118,  25  Am.  St.  Rep.  421. 

New  Jersey.  —  Brakely  v.  Sharp,  9  N.  J.  Eq. 
9,  10  N.  J.  Eq.  206;  Seymour  v.  Lewis,  13  N. 
J.  Eq.  439,  78  Am.  Dec.  108;  Fetters  v. 
Humphreys,  18  N.  J.  Eq.  260;  Denton  v.  Led- 
dell,  23  N.  J.  Eq.  64;  Kelly  v.  Dunning,  43  N. 
J.  Eq.  62;  Greer  v.  Van  Meter,  54  N.  J.  Eq. 
270;  Central  R.  Co.  v.  Valentine,  29  N.  J.  L. 
561. 

Pennsylvania.  —  Seibert  v.  Levan,  8  Pa.  St. 
383,  49  Am.  Dec.  525  (implied  reservation  of 
waterway);  Phillips  v.  Phillips,  48  Pa.  St.  178, 
86  Am.  Dec.  577;  Zell  v.  Universalist  Soc,  119 
Pa.  St.  390,  4  Am.  St.  Rep.  654;  Geible  v. 
Smith,  146  Pa.  St.  276,  28  Am.  St.  Rep.  796; 
Grace  M.  E.  Church  v.  Dobbins,  153  Pa.  St. 
294,  34  Am.  St.  Rep.  706;  Kemp  v.  Pennsyl- 
vania R.  Co.,  156  Pa.  St.  430;  Held  v.  McBride, 
3  Pa.  Super.  Ct.  Rep.  155. 

In  New  Jersey  the  distinction  between  im- 
plied grant  and  implied  reservation  is  recog- 
nized in  Brakely-'.  Sharp,  10  N.  J.  Eq.  206,  by 
Chancellor  Williamson.  But  in  Fetters  v. 
Humphreys,  18  N.  J.  Eq.  260,  it  is  distinctly 
repudiated,  and  it  is  declared  that  the  quasi- 
servient  tenement  is  conveyed  with  its  bur- 
dens, except  in  the  case  of  nonapparent  ease- 
ments; and  this  is  the  recognized  doctrine  in 
New  Jersey,  Greer  v.  Van  Meter,  54  N.  J.  Eq. 
270,  although  it  is  argued  against  with  great 
force  in  Toothe  v.  Bryce,  50  N.  J.  Eq.  589. 
See  notes  supra. 

In  the  Leading  Case  of  Lampman  v.  Milks,  21 
N.  Y.  505,  the  law  is  thus  stated  by  Selden,  J., 
in  language  which  has  been  quoted  in  many 
subsequent  cases:  "The  rule  of  the  common 
law  on  this  subject  is  well  settled.  The  prin- 
ciple is  that  where  the  owner  of  two  tenements 
sells  one  of  them,  or  the  owner  of  an  entire 
estate  sells  a  portion,  the  purchaser  takes  the 
tenement,  or  portion  sold,  with  all  the  benefits 
and  burdens  which  appear,  at  the  time  of  the 
sale,  to  belong  to  it,  as  between  it  and  the 
property  which  the  vendor  retains.  This  is 
one  of  the  recognized  modes  by  which  an  ease- 
ment or  servitude  is  created.  No  easement 
exists  so  long  as  there  is  a  unity  of  ownership, 
because  the  owner  of  the  whole  may,  at  any 
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time,  rearrange  the  qualities  of  the  several 
parts;  but  the  moment  a  severance  occurs,  by 
the  sale  of  a  part,  the  right  of  the  owner  to 
redistribute  properties  of  the  respective  por- 
tions ceases;  and  easements  or  servitudes  are 
created,  corresponding  to  the  benefits  and  bur- 
dens mutually  existing  at  the  time  of  the  sale. 
This  is  not  a  rule  for  the  benefit  of  purchasers 
only,  but  is  entirely  reciprocal;  hence  if,  in- 
stead of  a  benefit  conferred,  a  burden  has  been 
imposed  upon  the  portion  sold,  the  purchaser, 
provided  the  marks  of  this  burden  arc  open 
and  visible,  takes  the  property  with  the  servi- 
tude upon  it.  The  parties  are  presumed  to 
contract  in  reference  to  the  condition  of  the 
property  at  the  time  of  the  sale,  and  neither 
has  a  right,  by  altering  arrangements  then 
openly  existing,  to  change  materially  the  rela- 
tive value  of  the  respective  parts." 

Severance  by  Mortgage  —  Implied  Reservation. 
—  Where  the  owner  of  two  mining  claims  to 
which  a  water  ditch  is  appurtenant  mortgages 
one  of  them  through  which  the  ditch  reaches 
the  other,  the  mortgage  is  a  potential  severance 
of  the  claims,  and  an  easement  to  the  ditch 
is  reserved  in  the  mortgage  by  implication  of 
law  in  favor  of  the  claim  retained.  Dixon  v. 
Schermeier,  110  Cal.  582. 

2.  Pyer  v.  Carter,  1  H.  &  N.  916;  Lampman 
v.  Milks,  21  N.  Y.  sol,  per  Selden,  J. 

Rebutting  Presumption  Created  by  Appearance 
of  Premises.  —  The  presumption  may  be  repelled 
by  actual  knowledge  on  the  part  of  the  con- 
tracting parties  of  facts  which  negative  any 
deduction  to  be  drawn  from  the  apparent  con- 
dition of  the  property.  Simmons  v.  Cloonan, 
47  N.  Y.  3. 

Thus,  where  the  owner  of  two  lots  conveyed 
one,  in  connection  with  which  an  arched  pas- 
sageway on  the  lot  retained  had  been  used, 
informing  the  grantee  at  the  time  that  the 
right  to  use  the  passageway  did  not  pass,  and 
the  grantee  subsequently  sold  to  another,  who 
inspected  the  premises  but  received  no  assur- 
ance from  the  original  owner,  it  was  held  that 
no  right  to  the  passageway  passed.  The 
presumption  created  by  appearances  was  ex- 
plained to  the  first  purchaser,  and  no  subse- 
quent circumstance  could  entitle  his  grantee  to 
claim  the  right.  McPherson  v.  Acker,  Mac- 
Arthur  &  M.  (D.  C.)  150. 

3.  Apparent  Easements  Only  Pass  by  Implica- 
tion.—  Butterworth  v.  Crawford,  46  N.  V.  349, 
7  Am.  Rep.  352. 

But  discontinuous  as  well  as  continuous 
easements  may  pass.  Paine  v.  Chandler,  134 
N.  Y.  385;  Baker  v.  Rice,  56  Ohio  St.  463. 

In  order  for  the  rule  to  apply,  the  easement 
must  be  continuous  and  apparent.  Before  the 
separation  takes  place,  the  use  which  gives  rise 
to  the  easement  must  have  been  so  long  con- 
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Ignoring  Distinction  Between  Grant  and  Reservation  Not  Strongly  Supported  by  Adjudication. 

—  In  some  states  where  the  rules  here  stated  formerly  prevailed,  the  modern 
English  doctrine  is  now  recognized,1  and  the  cases  are  very  few  where  the 
actual  holding  is  grounded  on  the  application  to  implied  reservations  of  the 
more  liberal  principles  governing  implied  grants.2 

(c)  Degree  of  Necessity  for  Creation  by  Implication.  —  In  some  American  jurisdic- 
tions, even  where  the  distinction  made  by  the  English  cases  between  implied 
grants  and  implied  reservations  is  affirmed,  the  courts  maintain  that  even 


tinued  and  so  obvious  or  manifest  as  to  show 
that  it  was  meant  to  be  permanent.  Kelly  v. 
Dunning,  43  N.  J.  Eq.  62. 

An  easement  which  is  not  apparent,  of  which 
the  grantor  has  not  made  use,  and  of  which  he 
has  no  information,  does  not  pass  in  his  deed 
by  implication.  Ingals  v.  Plamondon,  75  111. 
118;  Hyde  Park  Thomson-Houston  Light  Co. 
■v.  Brown,  172  111.  329,  69  111.  App.  582. 

Where,  during  the  unity  of  title,  an  ap- 
parently permanent  and  obvious  servitude  is 
imposed  on  one  part  of  an  estate  in  favor  of 
another,  which,  at  the  time  of  the  severance, 
is  in  use  and  is  reasonably  necessary  for  the 
fair  enjoyment  of  the  other,  then,  upon  a  sev- 
erance of  such  ownership,  whether  by  volun- 
tary alienation  or  by  judicial  proceedings, 
there  arises  by  implication  of  law  a  grant  or 
reservation  of  the  right  to  continue  such  use. 
But  a  mere  temporary  or  provisional  arrange- 
ment which  may  have  been  adopted  by  the 
owner  for  the  more  convenient  enjoyment  of 
the  estate  cannot  constitute  the  degree  of 
necessity  or  permanency  essential  to  give  rise 
to  an  easement  by  implication.  John  Hancock 
Mut.  L.  Ins.  Co.  v.  Patterson,  103  Ind.  582,  53 
Am.  Rep.  550. 

1.  So  in  New  York.  See  Wells  v.  Garbutt, 
132  N.  Y.  430,  where  the  leading  case  of  Lamp- 
man  v.  Milks,  21  N.  Y.  506,  is  limited  and  dis- 
tinguished. 

In  New  Jersey  also,  Toot  he  v.  Bryce,  50  N. 
J.  Eq.  599,  and  Larsen  v.  Peterson,  53  N.  J. 
Eq.  88,  per  Pitney,  V.  C,  give  a  cordial  assent 
to  the  later  English  doctrine,  though  the  Court 
of  Errors  and  Appeals  appears  not  to  have 
thought  it  advisable  to  modify  the  earlier  doc- 
trine. 

2.  Apparent  Inconsistencies  of  Cases  Largely 
Reconcilable.  —  In  ^Mitchell  v.  Seipel,  53  Md. 
251,  36  Am.  Rep.  404,  the  law  upon  this  sub- 
ject is  exhaustively  discussed  in  an  able 
opinion  by  Miller,  J.,  and  the  English  doctrine 
as  stated  in  the  text  is  adopted.  With  reference 
to  the  numerous  and  apparently  conflicting 
American  decisions  upon  this  subject.  Judge 
Miller  said:  "  If  there  was  a  uniform  current 
of  decisions,  or  even  if  the  decided  weight  of 
judicial  authority  in  this  country  were  to  the 
contrary,  we  should  not  hesitate  to  follow  it, 
but  we  do  not  find  such  to  be  the  case.  A  large 
majority  of  the  American  decisions  which  we 
have  examined  are  cases  falling  directly  under 
the  first  proposition  above  slated  [that  which 
has  reference  to  the  origin  of  easements  by 
implied  grant],  and  in  them  we  find  the  doc- 
trine of  Gale  on  Easements  and  Pyer  v.  Carter, 
1  H.  &  N.  916,  not  unfrequently  cited.  [This 
case,  in  which  the  decision  was  founded  upon 
a  statement  in  Gale  on  Easements,  has  been 
authoritatively  overruled.    See  notes  supra.] 
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Others  are  cases  of  simultaneous  sales  of  parts 
of  the  entire  property,  either  privately,  or  at 
auction,  or  under  decrees  or  judgments,  and 
these  are  also  brought  within  the  first  proposi- 
tion. *  *  *  Others  again  are  cases  of 
devises  under  wills  or  of  partition  among 
parceners  or  tenants  in  common,  under  statu- 
tory provisions  accompanied  with  allotment  of 
dower  to  the  widow.  In  case  of  a  will  the  de- 
visees of  the  several  parts  take  at  one  and  the 
same  time  and  under  one  and  the  same  instru- 
ment, and  hence  the  law  of  simultaneous  sales 
is  strictly  applicable.  So  also  in  cases  of  par- 
tition, the  parties  take  the  several  parts  allotted 
to  them  under  the  same  proceeding  to  which 
their  separate  titles  are  all  referable,  and 
thence  is  no  priority  of  date  between  them. 
*  *  *  In  short,  after  a  careful  examination 
of  the  numerous  authorities  in  this  country  to 
which  our  attention  has  been  called,  we  have 
found  but  one  prominent  decision  by  a  court 
of  last  resort  in  which  the  doctrine  of  implied 
reservation  in  a  case  analogous  to  the  one  be- 
fore us  has  been  sustained,  where  the  facts 
were  such  as  fairly  to  present  the  question  for 
determination.  [The  case  referred  to,  Seibert 
v .  Levan,  8  Pa.  St.  383,  49  Am.  Dec.  525,  is 
then  discussed  and  disapproved.]  *  *  * 
Finding  then  no  binding  decision  of  this  court, 
and  no  decided  preponderance  of  authority  in 
this  country,  to  prevent  us  from  following  the 
law  as  it  has  recently  been  settled  by  the  de- 
cisions in  England,  and  being  satisfied  the  dis- 
tinction so  clearly  drawn  in  those  decisions 
between  what  has  been  called  an  implied  grant 
and  what  has  been  attempted  to  be  established 
under  the  name  of  an  implied  reservation  is  not 
only  founded  in  reason,  but  has  existed  almost 
as  far  back  as  the  law  upon  the  subject  can  be 
traced,  we  shall  apply  it  to  the  case  before  us." 

See  also  the  extensive  review  of  authorities 
in  Toothe  v.  Bryce,  50  N.  J.  Eq.  589,  in  the 
opinion  of  Pitney,  V.  C. 

In  Wells  7'.  Garbutt,  132  N.  Y.  430,  Vann,  J., 
commenting  upon  the  apparent  inconsistencies 
in  the  cases  on  this  subject,  said:  "Some 
learned  judges,  in  considering  what  may  be 
termed  an  implied  grant,  as  distinguished  from 
an  implied  reservation,  without,  however, 
mentioning  the  distinction,  have  used  language 
apparently  applicable  to  all  easements  existing 
by  implication,  when  in  fact  intended  to  be 
limited  to  those  existing  in  favor  of  a  grantee. 
Others,  in  deciding  that  an  easement  was  im- 
pliedly created  by  a  grant  and  conveyed  to  the 
grantee,  have  gone  farther  in  their  discussions 
ihan  the  point  involved  required  and  have 
broadly  declared  the  rule  to  be  reciprocal  and 
applicable  alike  to  benefits  conferred  and  bur- 
dens imposed,  provided  the  marks  of  either 
were  open  and  visible." 
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when  the  (//^/-dominant  tenement  is  alienated,  the  alienee  cannot  claim  an 
c  asement  against  the  <7/m^/-servient  tenement  except  in  a  case  of  strict  neces- 
sity. 1  Other  cases  state  that  an  easement  by  implied  grant  can  arise  only 
in  cases  of  "  real  necessity, "  *  or  "necessity;"3  while  the  great  body  of 
authority  is,  as  has  been  stated,  to  the  effect  that  a  "reasonable  necessity  " 
is  the  proper  standard.4    In  estimating  the  degree  of  necessity  as  well  as  the 


1.  Only  Strictly  Necessary  Easements  Pass.  — 

Still  well  ;\  Foster,  80  Me.  333  (no  implied  grant 
of  way  except  in  case  of  strict  necessity);  Dolliff 
v.  Boston,  etc.,  R.  Co.,  68  Me.  173.  Mere, 
where  the  right  to  use  a  buried  drain  was  in- 
volved, lots  were  sold  and  deeded  in  accord- 
ance with  a  recorded  plan,  and  the  case  might, 
perhaps,  be  treated  as  one  involving  the  grant 
of  dominant  and  servient  tenements  to  differ- 
ent grantees  by  a  single  transaction.  But  the 
doctrine  that  no  easement  can  pass  by  implied 
grant  except  in  case  of  strict  necessity  is 
broadly  laid  down  by  the  Maine  cases.  Thus, 
in  Kingsley  v.  Gouldsborough  Land  Imp.  Co., 
86  Me.  279,  the  court  said:  "  Implied  grants 
of  this  character  are  looked  upon  with  jeal- 
ousy, construed  with  strictness,  and  are  not 
favored  except  in  cases  of  strict  necessity,  and 
not  from  mere  convenience.  The  rule  is  now 
so  well  settled  in  this  state  that  a  reference  to 
the  decided  cases  where  this  question  has  been 
fully  considered  is  all  that  is  necessary.  War- 
ren v.  Blake,  54  Me.  276,  89  Am.  Dec.  748; 
Dolliff  v.  Boston,  etc.,  R.  Co.,  68  Me.  173; 
Stevens  v.  Orr,  69  Me.  323;  Still  well  v.  Foster, 
80  Me.  333;  Whitehouse  v.  Cummings,  83  Me. 
98,  23  Am.  St.  Rep.  756." 

The  same  doctrine  has  been  emphatically 
declared  in  Connecticut.  Robinson  v.  Clapp, 
65  Conn.  365;  Whiting  v.  Gaylord,  66  Conn. 
337,  where  Andrews,  C.  J.,  said:  "Implied 
grants  *  *  *  of  easements  or  of  any  in- 
terest in  land  are  allowed  here,  when  allowed 
at  all,  to  a  very  much  more  limited  degree 
than  in  the  other  states." 

Some  of  the  Massachusetts  cases  contain  ex- 
pressions strongly  favoring  this  view.  The 
actual  adjudications,  however,  were  grounded 
upon  simultaneous  grants  of  ^K<7.«'-dominant 
and  quasi-servient  tracts  to  different  parties. 
Carbrey  v.  Willis,  7  Allen  (Mass.)  364,  83  Am. 
Dec.  688;  Randall  v.  McLaughlin,  10  Allen 
(Mass.)  366;  Buss  v.  Dyer,  125  Mass.  287.  In 
the  case  last  cited  the  court  said:  "  It  is  a 
well-established  and  familiar  rule  that  deeds 
are  to  be  construed  as  meaning  what  the 
language  employed  in  them  imports,  and  that 
extrinsic  evidence  may  not  be  introduced  to 
contradict  or  affect  them.  And  it  would  seem 
that  nothing  could  be  clearer  in  its  meaning 
than  a  deed  of  a  lot  of  land,  described  by 
metes  and  bounds,  with  covenants  of  warranty 
against  incumbrances.  The  great  exception 
to  the  application  of  this  rule  to  the  construc- 
tion of  deeds  is  in  the  case  of  ways  of  necessity, 
where,  by  a  fiction  of  law,  there  is  an  im- 
plied reservation  or  grant  to  meet  a  special 
emergency,  on  grounds  of  public  policy,  as  it 
has  been  said,  in  order  that  no  land  should  be 
left  inaccessible  for  purposes  of  cultivation. 
This  fiction  has  been  extended  to  cases  of  ease- 
ments of  a  different  character,  where  the  fact 
has  been  established  that  the  easement  was 
necessary  to  the  enjoyment  of  the  estate  in 
favor  of  which  it  was  claimed.    In  this  com- 


monwealth, grants  by  implication  are  limited 
to  cases  of  strict  necessity." 

In  Bonelli  v.  Blakemore,  66  Miss.  136,  14 
Am.  St.  Rep.  550,  it  was  held  that  where  the 
common  owner  of  two  lots  aliened  one  of  them 
in  favor  of  which  he  had  previously  used  a 
right  of  way  across  the  lot  retained,  such  right 
of  way  did  not  pass  to  the  alienee,  such  ease- 
ment not  being  strictly  necessary  and  being 
discontinuous. 

2.  Real  Necessity  the  Test.  —  Powell  v.  Sims, 
5  W.  Va.  1,  13  Am.  Rep.  629.  This  was  a  case 
of  a  claim  to  an  easement  of  light.  The  court 
said:  "  In  the  application  of  this  principle, 
doubtless,  some  embarrassment  will  sometimes 
be  realized  in  determining  the  degree  of  neces- 
sity that  ought  to  be  required  to  support  the 
right  to  the  easement,  and  each  case  must 
necessarily  be  settled  on  the  facts  and  circum- 
stances surrounding  it." 

3.  Necessity  —  Question  for  Jury.  —  In  Turner 
v.  Thompson,  58  Ga.  268,  24  Am.  Rep.  497,  the 
question  of  the  existence  of  an  easement  of 
light  by  implied  grant  upon  the  severance  of 
an  estate  was  held  to  turn  upon  the  necessity 
of  such  easement  for  the  enjoyment  of  the 
estate  conveyed.  The  court  said :  "  The  rooms 
would  be  almost  useless  without  light.  Can 
it  be  had  by  cutting  windows  elsewhere  with- 
out ruining,  endangering,  or  seriously  in- 
juring the  house  he  [the  grantee]  bought? 
Are  the  light  and  air  so  obstructed  as  to  make 
the  rooms  useless  for  the  reasonable  enjoyment 
for  which  she  sold  them?  And  can  sufficient  air 
and  light  be  derived  from  other  windows 
opened,  or  which  could,  conveniently  and 
without  serious  detriment  to  the  house,  be 
opened,  to  make  the  rooms  reasonably  useful 
and  enjoyable  for  the  purpose  or  use  to  which 
Turner  in  his  lifetime  had  put  them,  and  for 
which  Thompson  bought  them?  *  *  *  The 
case,  in  our  judgment,  will  turn  on  the  an- 
swers of  the  jury,  on  evidence  submitted  to 
them,  to  these  questions." 

4.  Reasonable,  Not  Absolute,  Necessity  the  Cri- 
terion. —  See  the  cases  cited  supra,  this  section. 
Distinction  Recognized — Grants  More  Liberallj 
Construed. 

In  Paine  v.  Chandler,  134  N.  Y.  385,  the 
court  said:  "  Undoubtedly  an  easement,  to 
pass  by  implication,  must  be  necessary  to  the 
enjoyment  of  the  estate  granted,  but  the  neces- 
sity required  is  a  reasonable,  not  an  absolute, 
one.  Mere  convenience  would  not  be  sufficient 
to  create  or  convey  the  right." 

Permanence.  —  The  quality  of  permanence, 
caractere  de perpetuity  is  required  in  the  French 
and  civil  law  for  the  creation  of  easements  by 
severance.  Durel  v.  Boisblanc,  1  La.  Ann. 
407.  The  same  essential,  which  is  closely  con- 
nected with  necessity,  is  required  by  many 
American  authorities.  John  Hancock  Mut.  L. 
Ins.  Co.  v.  Patterson,  103  Ind.  582,  53  Am. 
Rep.  550:  Kelly  v.  Dunning,  43  N.  J.  Eq.  62; 
Francies's  Appeal,  96  Pa.  St.  200. 
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presence  of  the  other  requisites  for  an  implied  grant,  much  depends  upon 
the  nature  of  the  particular  easement  involved.1 

(2)  Simultaneous  Alienation  of  Two  Parts  of  Same  Estate.  —  If  the  owner 
of  an  estate,  part  of  which  is  quasi  dominant  and  part  quasi  servient,  aliens 
the  two  portions  to  different  persons,  the  respective  alienees  will  take  the  por- 
tions granted  to  them  burdened  or  benefited,  as  the  case  may  be,  by  those 
rights  in  the  nature  of  apparent  and  continuous  easements  which  the  previous 
owner  had  the  right  to  attach  to  them.2    But  it  has  been  held,  in  the  case  of 


1.  Easement  of  Light.  —  Thus,  in  regard  to 
the  easement  of  light,  it  has  been  said  that  the 
doctrine  of  implied  grant  should  be  most  cau- 
tiously used,  and  a  grant  by  implication  of 
such  an  easement  arises  only  when  the  right 
claimed  is  so  evidently  necessary  to  the  reason- 
able enjoyment  of  the  granted  premises,  so  con- 
tinuous in  its  nature,  so  plain,  visible,  and 
open,  so  manifest  from  the  situation  and  rela- 
tion of  the  tracts  granted  and  retained,  as  to 
indicate  fairly  and  clearly  the  intention  that  it 
should  be  permanent,  and  to  make  a  purchaser 
of  the  portion  reserved  chargeable  with  knowl- 
edge that  the  law,  based  on  justice,  and  equity, 
based  on  good  conscience,  would  forbid  him 
so  to  occupy  his  land  as  to  interfere  with  such 
right.  Robinson  v.  Clapp,  65  Conn.  365.  See 
generally  the  title  Light  and  Air. 

Ways,  being  discontinuous  easements,  are 
not  within  the  rule  of  the  English  cases  as 
stated  in  the  text,  and  do  not  in  general  pass 
by  implication.  In  Pearson  v.  Spencer,  I  B.  & 
S.  571,  101  E.  C.  L.  571,  Blackburn,  J.,  said: 
"  We  do  not  think  that,  on  a  severance  of  two 
tenements,  any  right  to  use  ways  which  during 
the  unity  of  possession  have  been  used  and 
enjoyed  in  fact  passes  to  the  owner  of  the  dis- 
severed tenement,  unless  there  be  something 
in  the  conveyance  to  show  an  intention  to 
create  the  right  to  use  these  ways  de  novo. 
We  agree  with  what  is  said  in  Worthington  v. 
Gimson,  29  L.  J.  Q.  B.  116,  6  Jur.  N.  S.  1053, 
that  in  this  respect  there  is  a  distinction  be- 
tween continuous  easements,  such  as  drains, 
etc.,  and  discontinuous  easements,  such  as  a 
right  of  way;  and  Pheysey  v.  Vicary,  16  M.  & 
W.  484,  is  an  authority  that  the  same  rule  in 
this  respect  applies  to  a  will  as  to  a  deed." 

In  Eliason  v.  Grove,  85  Md.  215,  the  court 
said :  "  There  have  been  many  decisions  to  the 
effect  that  an  ordinary  way,  not  being  a  way  of 
necessity,  which  has  been  used  during  the 
unity  of  ownership,  will  not  pass  upon  a 
severance  of  the  tenements  unless  proper  terms 
are  employed  in  the  conveyance  to  show  an 
intention  to  create  the  right  de  novo.  It  was  so 
held  in  Oliver  v.  Hook,  47  Md.  301.  But  there 
are  a  number  of  cases  which  hold  that  ways 
may  be  so  improved  and  well  denned  as  to 
bring  them  within  the  class  of  easements  or 
qttasi  easements  known  as  continuous  and  ap- 
parent, and  hence  pass  by  implied  grants." 

It  has  been  said  that  a  fenced  way  may  well 
be  considered  as  an  apparent  and  continuous 
easement,  whereas  a  way  having  no  visible- 
boundaries  may  not  be.  McPherson  v.  Acker, 
MacArthur  &  M.  (D.  C.)  158;  Phillips  v.  Phil- 
lips, 48  Pa.  St.  178,  86  Am.  Dec.  577- 

Other  courts  have  declared  that  the  easement 
need  not  be  continuous,  but  that  the  rule  of 
creation  by  implied    grant  applies  to  those 


artificial  Arrangements  openly  existing  at  the 
time  of  the  sale  and  materially  affecting  the 
value  of  the  thing  granted.  Spencer  v.  Kil- 
mer, 151  N.  Y.  390;  Baker  v.  Rice,  56  Ohio  St. 
463.    See  generally  the  title  Private  Ways. 

Open  Ditches  are  apparent  and  continuous 
easements.  Sanderlin  v.  Baxter,  76  Va.  299, 
44  Am.  Rep.  165. 

Aqueducts  and  Drains.  —  Underground  aque- 
ducts and  drains  are  regarded  as  continuous 
easements,  and,  though  concealed  from  vision, 
are  held  in  many  cases  to  be  apparent  ease- 
ments, where  the  party  is  put  upon  inquiry  as 
to  their  existence  and  could  ascertain  it  on 
careful  inspection.  Pyer  v.  Carter,  1  H.  &  N. 
916;  Watts  v.  Kelson,  L.  R.  6  Ch.  166;  Mc- 
Pherson v.  Acker,  MacArthur  &  M.  (D.  C.)  150; 
Toothe  v.  Bryce,  50  N.  J.  Eq.  589;  Larsen  v. 
Peterson,  53  N.  J.  Eq.  88.  See  also  Thayer  v. 
Payne,  2  Cush.  (Mass.)  327. 

In  other  cases  such  easements  have  been 
held  nonapparent,  and  therefore  not  within 
the  rule  as  to  implied  grant.  Dolliff  v.  Bos- 
ton, etc.,  R.  Co.,  68  Me.  173;  Butterworth  v. 
Crawford,  46  N.  Y.  349,  7  Am.  Rep.  352, 
where  it  was  declared  that  "  there  was  nothing 
in  the  situation  or  appearance  of  the  premises 
to  indicate  that  there  was  any  drain."  See 
also  Johnson  v.  Knapp,  146  Mass.  70,  150  Mass. 
267;  Treadwell  v.  Inslee,  120  N.  Y.  458,  affirm- 
ing the  same  case  sub  noni.  Munsion  v.  Reid, 
46  Hun  (N.  Y.)  399. 

The  Right  to  Use  a  Pump  on  the  servient 
premises  is  not  a  continuous  easement  passing 
by  implied  grant.  Polden  v.  Bastard,  4  B.  & 
S.  257,  Il6  E.  C.  L.  257,  affirmed  L.  R.  I  Q. 
B.  156,  7  B.  &  S.  130.  See  also  Durcl  v.  Bois- 
blanc,  1  La.  Ann.  407;  Francies's  Appeal,  96 
Pa.  St.  200;  Evans  v.  Dana,  7  R.  I.  306.  But 
see  Larsen  v.  Peterson,  53  N.  J.  Eq.  95,  per 
Pitney,  V.C.;  Seymour  v.  Lewis,  13  N.  J.  Eq. 
439,  78  Am.  Dec.  108. 

2.  Simultaneous  Alienation  of  Two  Parts  —  Eng- 
land.—  Karnes  v.  Loach,  4  Q.  B.  Div.  494; 
Allen  v.  Taylor,  16  Ch.  Div.  355. 

Indiana. —  Ellis  v.  Bassett,  12S  Ind.  118,  25 
Am.  St.  Rep.  421. 

Kentucky.  —  Henry  v.  Koch,  So  Ky.  391,  44 
Am.  Rep.  484. 

Maryland.  —  Kilgour  v.  Ashcom,  5  Har.  &  J. 
(Md.)  82. 

New  Jersey.  —  Larsen  v.  Peterson,  53  N.  J. 
Eq.  88. 

New  York.  —  Roberts  v.  Roberts,  55  N.  Y. 
275,  affirming  7  Lans.  (N.  Y.)  55. 

Ohio.  —  Elliott  v.  Sallee,  14  Ohio  St.  10; 
Shields  ->.  Titus,  46  Ohio  St.  528 ;  Baker  v.  Rice. 
56  Ohio  St.  463. 

Pennsylvania.  —  Kieffcr  v.  Imhoff,  26  Pa.  St. 
438;  McCarty  v.  Kitchenman,  47  Pa.  St.  239; 
Phillips  v.  Phillips,  48  Pa.  St.  178,  86  Am. 
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such  an  alienation,  that  the  alienee  of  the  quasi-dom'mdint  portion  is  only 
entitled  as  against  the  alienee  of  the  guasi-servient  portion  to  such  rights  as 
are  strictly  necessary  to  the  enjoyment  of  his  estate.1 

(3)  Destination  du  Pere  de  Famille.  —  Analogous  to  the  creation  of  easements 
bv  severance  of  unity  of  possession  at  common  law  is  the  creation  by  destination 
du  pere  de  Jam  Me  under  the  civil  law.  By  destination  is  meant  the  relation 
established  between  two  immovables  by  the  owner  of  both  which  would  consti- 
tute a  servitude  if  the  two  immovables  belonged  to  different  owners,3  and  the 
rule  of  law  is  that  if  the  owner  of  two  estates  between  which  there  exists  an 
apparent  sign  of  servitude  sell  one  of  those  estates,  and  if  the  deed  of  sale  be 
silent  respecting  the  servitude,  the  same  shall  continue  to  exist  actively  or 
passively  in  favor  of  or  upon  the  estate  which  has  been  sold.3  It  is  thus  seen 
that  the  civil  law  does  not  recognize  a  distinction  analogous  to  that  between 
implied  grants  and  implied  reservations  at  the  common  law.  Only  continuous 
and  apparent  servitudes  can  be  created  by  destination  dn  pere  de  famille.* 

c.  BY  PRESCRIPTION.  —  Easements  acquired  by  prescription  are  classed  as 
easements  acquired  by  implied  grant  upon  the  principle  that  the  law  presumes 
a  grant  at  some  former  time.5    Prescription  strictly  requires  enjoyment  for  a 


Dec.  577;  Zell  v.  Universalist  Soc,  119  Pa.  St. 
390,  4  Am.  St.  Rep.  654;  Held  v.  McBride,  3 
Pa.  Super.  Ct.  Rep.  155. 

Tennessee.  — Rightsell  v.  Hale,  90  Term.  556. 

Vermont.  —  Goodall  v.  Godfrey,  53  Vt.  219; 
Mason  v.  Horton,  67  Vt.  266,  48  Am.  St.  Rep. 
817. 

Virginia.  —  Burwell  v.  Hobson,  12  Gratt. 
(Va.)  322. 

When  a  parcel  of  land  held  in  common  is 
severed  into  two  tracts  by  quitclaim  deeds 
•simultaneously  exchanged  by  the  tenants  in 
common,  each  party  becomes  entitled  in  favor 
of  the  tract  deeded  to  him  in  severalty  to  all 
such  apparent  and  quasi  easements  existing  at 
the  time  of  the  severance  as  are  reasonably 
necesary  to  the  beneficial  enjoyment  of  the 
estate.    Greer  v.  Van  Meter,  54  N.  J.  Eq.  270. 

In  Russell  v.  Watts,  25  Ch.  Div.  559,  Cotton, 
L.  J.,  said:  "  Where  there  are  several  grants, 
not  absolutely  at  the  same  moment,  but  so  far 
at  the  same  moment  that  they  are  to  be  consid- 
ered as  one  transaction,  and  done  at  the  same 
time,  then  each  of  the  grantees  gets  the  benefit 
of  an  implied  grant  of  easements.  It  is  said 
that  that  is  a  reservation.  It  really  is  not  a 
reservation,  but  in  order  to  make  all  those 
grants  which  are  looked  upon  as  one  transac- 
tion available  and  effectual,  it  is  considered 
that  each  of  the  grantees  is  to  be  looked  upon 
as  taking  from  the  grantor,  while  he  has  still 
the  power  to  give  it,  what  it  is  right  that  he 
should  get,  so  that  there  is  an  implied  grant 
against  all  the  other  grantees  of  those  ease- 
ments which  will  be  reasonably  necessary  for 
the  property  which  is  conveyed." 

The  Doctrine  Is  Not  Confined  to  Continuous 
Easements,  but  if  the  easement  is  apparent,  per- 
manent, and  reasonably  necessary  it  passes. 
Baker  v.  Rice,  56  Ohio  St.  463. 

1.  Buss  v.  Dyer,  125  Mass.  287;  Randall  v. 
McLaughlin,  10  Allen  (Mass.)  366. 

In  Johnson  v.  Jordan,  2  Met.  (Mass.)  234,  37 
Am.  Dec.  85,  it  was  held  that  where  the  owner 
of  two  adjoining  messuages  and  lots  of  land 
constructs  a  drain  through  one  of  them  for  the 
drainage  of  the  other,  and  then  sells  the  lots 
to  different  purchasers  on  the  same  day,  and 
in  the  deed  of  the  lot  drained  does  not  mention 


the  drain,  such  purchaser  acquires  no  right  to 
the  use  of  the  drain  through  the  other  lot,  if 
he,  by  reasonable  labor  and  expense,  can  make 
a  drain  without  going  through  that  lot.  See 
also  Thayer  v.  Payne,  2  Cush.  (Mass.)  327; 
Dolliff  v.  Boston,  etc.,  R.  Co.,  68  Me.  173. 

2.  La.  Rev.  Civ.  Code,  art.  767;  Taylors. 
Boulware,  35  La.  Ann.  472. 

In  Suffield  v.  Brown,  4  De  G.  J.  &  S.  185, 
Lord  Chancellor  Westbury  said:  "  Many  rules 
of  law  are  derived  from  fictions,  and  the  rules 
of  the  French  Code,  which  Mr.  Gale  has 
copied,  are  derived  from  the  fiction  of  the 
owner  of  the  entire  heritage,  which  is  after- 
wards severed,  standing  in  the  relation  of  pere 
de  famille,  and  impressing  upon  the  different 
portions  of  his  estate  mutual  services  and  obli- 
gations which  accompany  such  portions  when 
divided  among  them,  or  even,  as  it  is  used  in 
French  law,  when  aliened  to  strangers.  But 
this  comparison  of  the  disposition  of  the  owner 
of  two  tenements  to  the  destination  du  pere  de 
famille  is  a  mere  fanciful  analogy,  from  which 
rules  of  law  ought  not  to  be  derived." 

3.  Code  Napoleon,  bk.  2,  tit.  4,  art.  694;  La. 
Rev.  Civ.  Code,  art.  ^69;  Taylor  v.  Boulware, 
35  La.  Ann.  469;  Alexander  v.  Boghel,  4  La. 
312;  Gillis  v.  Nelson,  16  La.  Ann.  275. 

4.  Taylor  v.  Boulware,  35  La.  Ann.  469; 
Cleris  v.  Tieman,  15  La.  Ann.  316;  Laville- 
beuvre  v.  Cosgrove,  13  La.  Ann.  323;  Fisk  v. 
Haber,  7  La.  Ann.  652. 

The  use  which  the  owner  has  intentionally 
established  on  a  particular  part  of  his  property 
in  favor  of  another  part  is  equal  to  a  title  with 
respect  to  perpetual  and  apparent  servitudes 
thereon.  Barton  v.  Kirkman,  5  Rob.  (La.)  16; 
Roy  v.  Roy,  5  La.  Ann.  590;  Cleris  v.  Tieman, 
15  La.  Ann.  316. 

Permanence  of  destination  and  the  character 
of  perpetuity  are  essential  requisites  for  the 
establishment  of  an  easement  by  destination  du 
p&re  de  famille.  Murrell  v.  Fowler,  3  La.  Ann. 
165;  Durel>w.  Boisblanc,  1  La.  Ann.  407. 

5.  Prescription.  —  Cross  v.  Lewis,  4  D.  &  R. 
234,  2  B.  &  C.  686,  9  E.  C.  L.  221;  Churton  v. 
Frewen,  L.  R.  1  Eq.  23S;  O'Daniel  v.  O'Daniel, 
88  Ky.  185;  Dority  v.  Dunning,  78  Me.  3S1; 
Lanier  v.  Booth,  50  Miss.  410;  Lehigh  Valley 
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period  beyond  the  time  of  legal  memory.1  But,  upon  the  fiction  of  a  lost 
grant,  the  policy  of  courts  in  modern  times  has  been  to  limit  the  time  required 
to  ripen  a  title  by  prescription  in  accordance  with  the  analogy  of  the  statute 
of  limitations.2  The  user,  to  perfect  title  by  prescription  to  an  easement,  must 
be  exercised  by  the  owner  of  the  dominant  tenement  and  must  be  open, 
peaceable,  continuous,  and  as  of  right.3 

A  Full  Treatment  of  the  acquisition  of  title  by  prescription  will  be  found  else- 
where in  this  work.4 

4.  By  Operation  of  Law.  —  An  easement  is  created  by  operation  of  law  when 
it  is  created  in  accordance  with  some  special  statute  authorizing  its  creation, 
as  the  condemnation  of  land  for  railroad  purposes,  etc.5 

5.  Notice  to  Purchaser  of  Existence  of  Easement.  —  A  purchaser  of  land  who 
takes  it  with  notice  that  it  is  burdened  with  an  existing  easement  takes  the 
estate  subject  to  such  easement.6    This  principle  is  applied  in  dealing  with 


R.  Co.  v.  McFarlan,  30  N.  J.  Eq.  180;  Hoyt  v. 
Carter,  16  Barb.  (N.  Y.)  212;  Ward  v.  Warren, 
82  N.  Y.  265;  Cagle  v.  Parker,  97  N.  Car.  271; 
Kenyon  v.  Nichols,  1  R.  I.  411. 

Presumed  to  Be  Appurtenant  from  Long  User.  — 
Easements,  from  long  user,  are  presumed  to 
belong  to  the  land  and  not  to  the  person  exer- 
-cising  the  right.  Ivimey  v.  Stocker,  L.  R.  1 
Ch.  396,  35  L.  J.  Ch.  467. 

Restricted  to  Such  Rights  as  Might  Have  Been 
Acquired  by  Grant.  —  Title  by  prescription  is  re- 
stricted to  such  rights  as  might  have  been  ac- 
quired by  grant.  If  by  law  no  grant  of  a  right 
could  ever  rightfully  be  made,  no  presumption 
of  a  grant  arises  from  the  user,  and  the  right 
cannot  rest  in  prescription.  The  presumption 
must  be  in  such  cases  that  the  party  claiming 
by  user  held  only  by  such  right  as  might  have 
been  lawfully  obtained.  Burbank  v.  Fay,  5 
Lans.  (N.  Y.)  397;  Watkins  v.  Peck,  13  N.  H. 
360,  40  Am.  Dec.  156. 

1.  Co.  Litt.  113^,  114/';  Termes  de  la  Ley 
487;  Rex  v.  Johns,  Lofft  76. 

2.  Ricard  v.  Williams,  7  Wheat.  (U.  S.)  59. 
See  the  title  Prescription. 

3.  Character  of  User.  —  Illinois  Cent.  R.  Co.  v. 
Bloomington,  167  111.  9;  Conyers  v.  Scott,  94 
Ky.  123;  Swan  v.  Munch,  65  Minn.  500;  Hoyt 
v.  Carter,  16  Barb.  (N.  Y.)  212;  Bushey  v.  San- 
tiff,  86  Hun  (N.  Y.)  384;  Costello  v.  Harris,  162 
Pa.  St.  397. 

4.  Full  Treatment  of  Title  by  Prescription  will 
be  found  under  the  title  Prescription. 

5.  Judgment  of  Recovery  and  Satisfaction 
Thereof  Vest  Easement.  —  In  an  action  against 
a  railroad  company  to  recover  land  taken  for  a 
right  of  way  and  for  damages  to  the  residue,  a 
judgment  of  recovery  and  satisfaction  thereof 
will  operate  to  vest  in  the  defendant  company 
an  easement  in  the  land,  in  like  manner  as  by 
condemnation  proceedings  regularly  instituted 
and  conducted.  Doyle  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  280.  See  also  Manning  v. 
Port  Reading  R.  Co.,  54  N.  J.  Eq.  46.  But  see 
Fore  v.  Western  North  Carolina  R.  Co.,  101  N. 
Car.  526. 

Oral  Award  of  Damages  on  Oral  Submission.  — 

Acceptance  of  damage  to  overflowed  land  on 
an  oral  award  of  damages,  made  on  an  oral 
submission  to  arbitration,  does  not  create  a 
perpetual  easement  In  the  overflowed  land. 
Wilmington  Water  Power  Co.  v.  Evans,  166 
111.  548. 

Under  Partition  by  Order  of  Court.  —  Where 
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land  allotted  by  order  of  court  in  a  proceeding 
for  partition  is  so  situated  that  one  of  the  par- 
ties would  be  entitled  to  a  way  of  necessity,  if 
an  allotment  were  made  by  deed  from  all  of 
the  other  tenants  in  common,  the  effect  of  the 
allotment  by  order  of  the  court  is  to  create  the 
way  of  necessity.  Blum  v.  Weston,  102  Cal. 
362,  41  Am.  St.  Rep.  188. 

Easements  of  Owners  Abutting  on  Streets  in  the 
streets  arise  by  operation  of  law,  and  their  ex- 
istence is  presumed.  Hughes  v.  Metropolitan 
El.  R.  Co.,  130  N.  Y.  14. 

Right  by  Statute  to  Convey  Water.  —  A  right 
to  convey  water  over  the  land  of  another  for 
the  purpose  of  irrigating  one's  land  may  be  ac- 
quired under  the  statute,  and  such  right  needs 
not  a  grant  from  the  owner  of  the  servient 
estate  to  support  it.  Yunker  v.  Nichols,  I 
Colo.  551. 

Condemnation  by  Private  Party.  —  A  purely 
private  party  may  have  a  right  of  way  con- 
demned for  a  ditch  through  the  lands  of  an- 
other, to  convey  water  to  his  land  for  domestic, 
agricultural,  or  mining  purposes.  Downing 
v.  Moore,  12  Colo.  316. 

Parol  License  —  Condemnation  Proceedings.  — 
Where  a  railroad  company  enters  and  con- 
structs railway  tracks  on  land  under  a  mere 
license  from  the  owner,  it  acquires  no  ease- 
ment in  the  land.  The  landowner  may  revoke 
the  license  and  bring  ejectment,  which  the 
railroad  company  may  under  the  statute  con- 
vert into  condemnation  proceedings.  Minne- 
apolis Western  R.  Co.  v.  Minneapolis,  etc.,  R. 
Co.,  58  Minn.  128.  See  also  Fore  v.  Western 
North  Carolina  R.  Co.,  101  N.  Car.  526. 

Easement,  Not  Fee,  Acquired.  —  Where  a  cor- 
poration is  vested  by  the  state  with  the 
authority  to  take  land  for  a  public  highway, 
only  an  easement,  and  not  the  fee,  is  acquired. 
New  Jersey  Zinc,  etc.,  Co.  v.  Morris  Canal, 
etc.,  Co.,  44  N.  J.  Eq.  398. 

Appurtenances  under  Condemnation  Proceedings. 
—  A  railroad  company  acquires,  with  the  land 
condemned  for  the  purposes  of  the  construc- 
tion and  operation  of  its  road,  all  the  rights  and 
privileges  which  appertained  to  it  at  the  time 
of  condemnation.  VVilley  v.  Norfolk  Southern 
R.  Co.,  98  N.  Car.  263  And  where  land  is  ap- 
propriated under  order  of  court  and  a  public 
road  is  located  thereon,  a  subsequent  purchaser 
of  the  land  lakes  it  subject  to  the  easement. 
Woold ridge  v.  Eastland  County,  70  Tex.  6S0. 

6.  Notice  — In  Willoughby  v.  Lawrence,  116 
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rights  of  way,1  and  has  been  applied  in  the  case  of  a  water  right.2  Con- 
structive notice  resulting  from  the  condition  of  the  premises  as  purchased  must 
be  confined  to  apparent  easements.3 

in  Equity  a  person  who  buys  land  with  notice  that  it  is  subject  to  a  restric- 
tion or  restrictive  agreement  in  the  nature  of  an  easement  will  be  held  to  be 
bound  by  such  restriction.4 

Estoppel.  —  One  who  is  entitled  to  an  easement  over  property,  and  who  neg- 
ligently or  culpably  stands  by  at  the  sale  thereof  and  allows  another  to  pur- 
chase such  property  in  ignorance  of  the  easement  claimed  by  him,  is  estopped 
from  afterwards  asserting  such  easement.5 

III.  Rights  and  Liabilities  of  Parties  —  1.  In  Case  of  Easements  by  Express 
Grant  —  a.  Generally.  —  In  the  case  of  an  easement  by  express  grant,  the 
rights  and  liabilities  of  the  parties  are  determined  by  the  terms  of  the  agree- 
ment, and  each  has  a  right  to  insist  that  the  terms  of  the  agreement  be  com- 
plied with,  and  that,  so  long  as  the  easement  is  enjoyed,  it  shall  remain 
substantially  as  it  was  at  the  time  the  right  accrued,  regardless  of  whether 
benefit  or  damage  will  result  from  a  proposed  change.6 

b.  Repair  —  Secondary  Easement  of  Access.  —  In  general,  the  duty 
rests  upon  the  owner  of  the  dominant  tenement  to  make  all  repairs  necessary 
to  the  preservation  and  enjoyment  of  the  easement,  and  he  is  entitled  to  enter 
upon  the  servient  tenement  for  the  purpose  of  effecting  such  repairs.'  Of 


111.  ii,  56  Am.  Rep.  758,  the  court,  by  Magru- 
der,  J.,  said:  "If  the  owner  of  land  enters 
into  a  covenant  concerning  the  land,  concerning 
its  use,  subjecting  it  to  easements  or  personal 
servitudes  and  the  like,  and  the  land  is  after- 
wards conveyed  or  sold  to  one  who  has  actual 
or  constructive  notice  of  the  covenant,  the 
grantee  or  purchaser  will  take  the  premises 
bound  by  the  covenant,  and  will  be  compelled, 
in  equity,  either  to  specifically  execute  it,  or 
will  be  restrained  from  violating  it;  and  it 
makes  no  difference  whatever,  with  respect  to 
this  liability  in  equity,  whether  the  covenant 
is  or  is  not  one  which,  in  law,  '  runs  with  the 
land.'  " 

The  purchaser  of  land  subject  to  a  continu- 
ous and  apparent  easement  takes  it  subject  to 
the  burden  of  that  easement,  and  will  be  re- 
strained from  doing  any  acts  which  will  inter- 
fere with  the  benefit  and  enjoyment  of  the 
easement  to  the  full  extent  to  which  the  party 
having  a  right  thereto,  who  has  not  parted 
with  or  impaired  the  same,  was  entitled  at  the 
time  when  such  purchaser  bought.    De  Luze 

Bradbury,  25  N.  J.  Eq.  70. 

Where  the  purchaser  of  an  estate  takes  it 
with  the  actual  knowledge  that  it  is  bur- 
dened with  an  easement,  or  where,  at  the  time 
of  his  purchase,  it  is  subject  to  an  apparent 
easement  in  actual  use,  so  that  he  may  properly 
be  charged  with  notice  of  the  easement's  exist- 
ence, he  takes  the  estate  subject  to  such  ease- 
ment.   Shields  v.  Titus,  46  Ohio  St.  528. 

Record  Is  Notice.  —  That  the  record  of  the 
grant  of  an  easement  fixes  subsequent  pur- 
chasers with  notice,  see  supra,  this  section,  By 
Express  Grant  —  Requisites  of  Grant —  Record- 
ing. 

1.  Robinson  v.  Thrailkill,  no  Ind.  117; 
Fankboner  v.  Corder,  127  Ind.  164;  Ellis  v. 
Bassett,  128  Ind.  118,  25  Am.  St.  Rep.  421; 
Fischer  v.  Laack,  85  Wis.  280. 

2.  Randall  v.  Silverthorn,  4  Pa.  St.  173. 

3.  Butterworth  v.  Crawford,  46  N.  Y.  349,  7 


Ami  Rep.  352;  Sellers  v.  Texas  Cent.  R.  Co., 
81  Tex.  458.  See  also  supra,  this  section,  By 
Implied  Grant. 

4.  See  the  title  Building  Restrictions  and 
Restrictive  Agreements,  vol.  5,  p.  2. 

5.  Stevens  v.  Dennett,  51  N.  H.  324,  where  it 
was  decided  that  if  a  parly  claiming  the  right 
to  the  use  of  a  well  situated  upon  premises  about 
to  be  conve  yed  by  deed,  being  present  at  the  ex- 
ecution of  the  deed  and  understanding  its  con- 
tents, signs  the  same  as  a  witness  thereto  and 
does  not  disclose  to  the  purchaser  the  fact  that 
he  had  any  claim  to  the  use  of  the  well,  and  if 
the  purchaser,  being  ignorant  of  the  party's 
claim,  would  not  have  purchased  if  he  had 
known  thereof,  the  party  will  not  be  permitted, 
in  an  action  against  the  purchaser,  to  set  up 
his  claim  to  the  use  of  the  well,  even  though 
his  omission  to  disclose  the  same  was  only  an 
act  of  gross  negligence,  and  not  of  bad  faith. 
See  also  the  title  Estoppel. 

6.  Allen  -■.  San  Jose  Land,  etc.,  Co.,  92  Cal. 
138;  3  Burge  Col.  and  For.  Laws  443. 

Should  Be  Construed  Strictly.  —  Contracts 
whereby  servitudes  are  created  are  designed  to 
confer  rights  and  impose  obligations  which 
otherwise  would  have  no  existence,  and  should 
be  strictly  construed.  Shaffer  v.  State  Nat. 
Bank,  37  La.  Ann.  242. 

The  use  of  an  easement  is  to  be  confined1 
strictly  to  the  purpose  for  which  it  is  granted. 
Kaler  v.  Beaman,  49  Me.  207;  Noyes  v.  Hemp- 
hill, 58  N.  H.  536;  Evans  v.  Dana,  7  R.  I.  306- 

For  Illustrations  and  Applications  of  this  doc- 
trine, see  the  title  whereunder  particular  ease- 
ments are  treated,  for  example.  Private  Ways. 

7.  Maintenance  of  Easement  —  Repairs  —  Eng- 
land. —  Goodhart  v.  Hyett,  32  W.  R.  165;  Fin- 
linson  v.  Porter,  L.  R.  10  Q.  B.  188,  44  L.  J. 
Q.  B.  56,  32  L.  T.  N.  S.  391. 

California.  —  Durfee  v.  Garvey,  78  Cal.  546. 
Illinois.  —  Chronic  v.  Pugh,  136  111.  539. 
Louisiana.  —  Gillis  v.  Nelson,   16  La.  Ann. 
275- 
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course  the  duty  to  repair  may  be  thrown  on  either  party  or  upon  both  jointly 
by  special  contract.1 

C.  CHANGES  AND  ALTERATIONS.  —  The  Owner  of  the  Servient  Estate  is  entitled 
to  make  such  use  of  his  property  as  is  consistent  with  the  enjoyment  of  the 
easement  granted  :  2  but  he  cannot  be  allowed  to  alter  materially  the  character 
of  the  easement,  even  though  no  damage  is  occasioned  to  the  dominant  estate 
by  such  alteration,3  nor  can  he  permanently  injure  or  impair  the  privilege 
granted  by  him.4 

The  Owner  of  the  Dominant  Estate  cannot  make  changes  or  alterations  in  the 
extent  or  character  of  the  easement,5  nor  subject  the  servient  tenement  to  an 


Maine,  —  Dority  v.  Dunning,  7S  Me.  381. 

Maryland.  —  Riverdale  Park  Co.  v.  West- 
cott,  74  Md.  311. 

Massachusetts.  —  Doane  v.  Badger,  12  Mass. 
65;  Prescott  v.  Williams,  5  Met.  (Mass.)  429, 
39  Am.  Dec.  688;  Prescott  v.  White,  21  Pick. 
(Mass.)  341,  32  Am.  Dec.  266. 

New  Jersey.  — Toothe  v.  Bryce,  50  N.  J.  Eq. 
589. 

New  York.  —  Roberts  v.  Roberts,  55  N.  Y. 
275,  affirming  7  Lans.  (N.  Y.)  55;  Holmes  v. 
Seely,  19  Wend.  (N.  Y.)  507;  Wynkoop  v. 
Burger,  12  Johns.  (N.  Y.)  222;  Fritcher  v.  An- 
thony, 20  Hun  (N.  Y.)  495. 

Oregon.  —  Thompson  v.  Uglow,  4  Oregon 
3°9- 

Pennsylvania.  —  Frailey  v.  Waters,  7  Pa.  St. 
221;  Richardson  v.  Clements,  89  Pa.  St.  503, 
33  Am.  Rep.  784;  Earley's  Appeal,  121  Pa.  St. 
496- 

Where  an  easement  consists  in  the  right  to 
enjoy  artificial  structures  situate  in  whole  or 
in  part  on  the  servient  tenement,  it  is  well  set- 
tled that  the  owner  of  the  dominant  tenement 
may  enter  upon  the  servient  tenement  for  the 
purpose  of  repairing  and  renewing  those  arti- 
ficial structures.  Toothe  v.  Bryce,  50  N.  J. 
Eq.  589. 

The  grantor  of  a  right  of  way  is  not  bound 
to  work  th !  way  so  that  it  shall  be  fit  for 
travel,  unless  he  has  promised  to  do  so.  Cole 
v.  Hadley,  162  Mass.  579. 

No  Obligation  to  Repair  Between  Owners  of 
Distinct  Parts  of  a  Building.  —  There  is  no  im- 
plied obligation  between  owners  of  distinct 
parts  of  a  building  which  will  enable  either  to 
maintain  an  action  against  the  other  for  mere 
refusal  and  neglect  to  repair  his  tenement, 
whereby  the  plaintiff's  part  is  injured.  Pierce 
v.  Dyer,  109  Mass.  374,  12  Am.  Rep.  716.  See 
also  Cheeseborough  v.  Green,  10  Conn.  318,  26 
Am.  Dec.  396. 

1.  Agreement  that  Each  Owner  Bear  Half  the 
Expense  of  Repairs.  —  The  owner  of  a  lot  with  a 
well  upon  it  conveyed  the  adjoining  lot  to  the 
plaintiff  in  fee,  with  a  grant  in  the  deed  of  the 
right  to  use  the  well  "  so  long  as  the  said  S., 
his  heirs  and  assigns,  shall  be  at  one  half  the 
expense  of  keeping  said  well  and  the  necessary 
appurtenances  thereof  in  good  condition  and 
repair  for  use."  The  defendant  afterwards 
acquired  title  to  the  servient  estate  and  made 
necessary  repairs  upon  the  well,  half  the  ex- 
pense of  which  the  plaintiff  refused  to  pay.  It 
was  held  that  the  plaintiff  could  not  excuse 
himself  from  such  payment  on  the  ground 
that,  before  the  defendant  acquired  his  title, 
he  had  himself  made  repairs  upon  the  well, 
and  had  thus  contributed  his  share  towards 


the  repairs.  Sherman  v.  Congdon,  56  Conn. 
355- 

2.  Stevenson  v.  Stewart,  7  Phila.  (Pa.)  293. 
See  also  Shaffer  v.  State  Nat.  Bank,  37  La. 
Ann.  242. 

3.  Alteration  by  Servient  Owner.  —  Dickenson 
v.  Grand  Junction  Canal  Co.,  15  Beav.  260; 
Gregory  v.  Nelson,  41  Cal.  278;  Allen  v.  San 
Jose  Land,  etc.,  Co.,  92  Cal.  138;  Ballaid  v. 
Butler,  30  Me.  94;  Merritt  v.  Parker,  1  N.  J. 
L.  526;  Johnston  v.  Hyde,  32  N.  J.  Eq.  455. 

It  has  been  held  that  the  owner  of  an  estate 
subject  to  a  right  of  way  may  build  over  the 
right  of  way.  Stevenson  v.  Stewart,  7  Phila. 
(Pa.)  293. 

But  the  owner  of  an  estate  through  which 
another  has  a  right  to  receive  water  by  an  open 
ditch  cannot  substitute  therefor  a  closed  drain. 
Allen  v.  San  Jose  Land,  etc.,  Co.,  92  Cal.  138; 
Johnston  v.  Hyde,  32  N.  J.  Eq.  446. 

4.  Shaffer  v.  State  Nat.  Bank,  37  La.  Ann. 
242. 

The  proprietor  of  the  land  or  tenement 
which  serves  is  bound  to  suffer  the  use  of  the 
service,  and  can  do  nothing  that  may  either 
hinder  the  said  use  or  diminish  it,  or  render  it 
inconvenient,  and  he  ought  to  change  nothing 
in  the  ancient  condition  of  the  places  nor  in 
anything  else  necessary  to  the  service. 
Domat's  Civ.  Law,  pt.  1,  bk.  I,  tit.  12,  $;  4, 
art.  1. 

A  Special  Statute  Which  Authorizes  the  Creation 
of  a  Public  Easement  and  provides  for  its  repair 
under  public  authority  may  lake  from  the 
owner  of  the  dominant  tenement  the  right  to 
go  upon  the  servient  tenement  and  make  re- 
pairs or  improvements.  Sarpy  v.  Ilymel,  40 
La.  Ann.  425. 

Duty  of  Maintenance  Thrown  on  Servient  Estate 
Without  Special  Contract.  —  Where  an  easement 
consisting  in  a  right  to  take  water  from  a  well 
was  created  by  reservation  in  a  deed,  it  has 
been  held  that  the  obligation  to  keep  the  well 
in  repair  or  in  a  condition  to  be  used  was 
thrown  upon  the  owners  of  the  servient  estate. 
Ballard  v.  Butler,  30  Me.  94.  See  also  Doane 
v.  Badger,  12  Mass.  65. 

5.  Alteration  by  Dominant  [Owner.  —  Nicode- 
mus  v.  Nicodemus,  41  Md.  529;  Blaisdell  v. 
Stephens,  14  Nev.  17,  33  Am.  Rep.  523;  John- 
son v.  Jaqui,  27  N.  J.  Eq.  552;  Darlington  v. 
Painter,  7  Pa.  St.  473. 

Illustrations  —  Changes  Permitted. — The  owner 
of  an  estate  who  has  the  right  to  convey 
water  to  it  through  a  ditch  on  the  lands  of 
another  may  bring  the  ditch  to  a  uniform 
grade  by  removing  local  inequalities,  and  if 
the  process  does  not  increase  the  flow  of  water 
nor  damage  the  servient  tenement,  the  owner 
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additional  burden;1  and  it  has  been  said  that  while  unintentional  variations 
which  do  not  affect  substantially  the  identity  of  the  right  enjoyed  will  be  dis- 
regarded, yet  any  intentional  change  is  regarded  as  substantial.3 

Effect  of  Practical  Location  of  Easement  Granted  in  General  Terms.  —  Where  the  right  to 
,m  easement  is  granted  without  giving  definite  location  and  description  to  it, 
the  exercise  of  the  easement  in  a  particular  course  or  manner,  with  the  consent 
of  both  parties,  renders  it  fixed  and  certain,  and  the  dominant  owner  has  no 
right  afterwards  to  make  changes  affecting  its  location,  extent,  or  character.3 

2.  In  Case  of  Easements  by  Implied  Grant.  —  Easements  by  implied  grant  do 
not  rest  upon  any  express  agreement  between  the  parties,  and  hence  the  rights 
and  corresponding  liabilities  of  the  parties  are  determined  by  the  manner  of 
the  creation  of  the  easement  and  the  extent  to  which  it  has  been  used.4  The 
owner  of  the  dominant  tenement  is  bound  to  make  the  repairs  necessary  to  its 
preservation  or  use,  and  has  a  corresponding  right  of  access  for  that  purpose.5 

3.  Remedies  —  Action  for  Disturbance.  —  Any  one  in  possession  of  an  easement 
is  entitled  to  bring  an  action  for  its  destruction  or  disturbance.6 


of  the  servient  tenement  cannot  complain. 
Burris  v.  People's  Ditch  Co.,  104  Cal.  248. 

The  owner  of  a  mill  who  enjoys  the  right 
of  bringing  water  to  the  mill  by  a  race  on  an- 
other's lands  may  make  changes  in  the  ma- 
chinery of  the  mill  which  do  not  affect  the. flow 
of  water  through  the  race.  Riverdale  Park 
Co.  v.  Westcott,  74  Md.  311. 

1.  Burris  v.  People's  Ditch  Co.,  104  Cal.  248. 
The  owner  of  the  dominant  estate  is  not  at 

liberty  to  make  in  either  estate  any  alteration 
by  which  the  condition  of  the  servient  estate 
is  made  worse.  Shaffer  v.  State  Nat.  Bank, 
37  La.  Ann.  242;  La.  Rev.  Civ.  Code  778. 

2.  Johnson  v.  Jaqui,  27  N.  J.  Eq.  552. 
It  is  the  exclusive  right  of  the  owner  of  the 

servient  tenement,  suffering  the  burdens  of 
an  easement  localized  and  defined,  to  say 
whether  or  not  the  dominant  owner  shall  be 
permitted  to  change  the  character  or  plan  of 
the  servitude.  Knapp,  J.,  in  Jaqui  v.  Johnson, 
2y  N.  J.  Eq.  526.  See  also  Johnson  v.  Jaqui, 
27  N.  J.  Eq.  552. 

3.  Definite  Location.  —  Jennison  v.  Walker, 
11  Gray  (Mass.)  423;  Bannon  v.  Angier,  2 
Allen  (Mass.)  128;  Onthank  v.  Lake  Shore, 
etc.,  R.  Co.,  71  N.  Y.  194,  27  Am.  Rep.  35, 
affirming  8  Hun  (N.  Y.)  131;  VVynkoop  v. 
Burger,  12  Johns.  (N.  Y.)  222;  Evangelical 
Lutheran  St.  John's  Orphan  Home  v.  Buffalo 
Hydraulic  Assoc.,  64  N.  Y.  561. 

When  the  use  of  the  servient  estate  can  be 
explained  in  accordance  with  the  grant  of  an 
easement,  it  will  be  held  to  be  exercised  under 
the  grant  and  cannot  have  the  effect  of  enlarg- 
ing or  controlling  the  terms  of  the  instrument. 
Smith  v.  Wiggin,  52  N.  H.  112. 

If,  however,  the  location  of  an  easement  has 
been  actually  changed,  the  owner  of  the  ser- 
vient tenement  may  acquiesce  in  the  altera- 
tion, and  such  acquiescence  will  be  presumed 
from  the  use  by  the  grantee  of  the  easement 
in  its  altered  condition  for  a  length  of  time. 
Wynkoop  v.  Burger,  12  Johns.  (N.  Y.)  222. 

4.  Hulme  v.  Shreve,  4  N.  J.  Eq.  116;  Tillot- 
son  v.  Smith,  32  N.  H.  go,  64  Am.  Dec.  365. 

Right  of  Way  Used  for  Twenty  Years.  —  One 
over  whose  land  a  right  of  way  has  been 
established  by  twenty  years'  user  has  no  right 
to  interfere  with  its  location  or  free  use. 
Bales  v.  Pidgeon,  129  Ind.  548. 

Duties  upon  Servient  Owner  Passive  and  Nega- 


tive.—  The  general  rule  is  that  in  case  of  an 
easement  arising  by  prescription,  the  duties 
imposed  upon  the  owner  of  the  servient  tene- 
ment are  passive  and  negative  —  to  suffer  the 
owner  of  the  dominant  tenement  to  enjoy  the 
easement  and  to  allow  him  to  enter  and  amend 
and  repair,  and  also  to  refrain  from  doing  any 
act  upon  his  own  premises  which  would  inter- 
fere with  the  enjoyment  of  the  easement. 
Perry  v.  Pennsylvania  R.  Co.,  55  N.  J.  L.  178. 

Way  of  Necessity,  How  Designated.  —  When 
the  owner  of  land  sells  and  conveys  a  portion 
thereof  which  cannot  be  approached  from  a 
public  highway,  but  over  the  remaining  lands 
of  the  grantor,  the  grantee  is  entitled  to  a 
right  of  way  over  the  remaining  lands.  The 
grantor,  it  seems,  in  such  case,  has  the  right 
to  designate  the  track  of  the  way,  having  a 
due  regard  to  the  rights  of  both  parties;  if  he 
declines  to  exercise  such  right,  the  grantee 
may  select  for  himself,  and  will  be  supported 
in  his  selection,  unless  chargeable  with  palpa- 
ble abuse.  The  grantee  is  bound  to  keep  the 
way  in  repair,  and  is  not  permitted  to  go  extra 
viam,  as  a  traveler  upon  a  public  highway  is 
allowed  to  do,  when  the  way  is  impassable, 
except,  it  seems,  when  the  private  way  is  tem- 
porarily or  accidentally  obstructed.  Holmes 
v.  Seely,  19  Wend.  (N.  Y.)  507. 

No  Right  to  Surface  over  Cellar  or  Vault.  —  One 
who,  by  prescription,  acquires  the  right  to 
maintain  a  vault  or  cellar  under  another's  land 
does  not  thereby  acquire  any  right  to  the  sur- 
face over  such  vault.  Koenigs  v.  Jung,  73 
Wis.  178. 

5.  Holmes  v.  Seely,  iq  Wend.  (N.  Y.)  507; 
Durfee  v.  Garvey,  78  Cal.  546. 

Right  to  Rebuild  Bridge  over  Right  of  Way.  — 

If  the  owner  of  lands  over  which  others  have 
a  prescriptive  right  of  way  closes  the  old  way, 
and  by  consent  of  all  parties  substitutes  a  new 
one,  and  then,  without  restoring  the  old  wav, 
removes  a  bridge  over  a  stream  crossing  the 
new  way,  those  having  the  prescriptive  right 
to  the  old  way  may  rebuild  the  bridge  or  fill 
the  stream  where  such  bridge  stood,  doing  as 
little  damage  as  possible  to  the  owner  of  the 
land,  and  continue  the  use  of  the  new  way 
until  the  old  one  is  restored.  Hamilton  v. 
White,  5  N.  Y.  9.  See  also  Kraut's  Appeal,  71 
Pa.  St.  64. 

6.  Foley  v.  Wyeth,  2  Allen  (Mass.)  135,  79 
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Remedies. 


Remedy  by  Reversioner.  —  Where  the  disturbance  or  destruction  is  permanent 
in  its  nature  and  constitutes  an  injury  to  the  reversionary  interest,  the  rever- 
sioner may  maintain  an  action.1 

Injunction.  —  Where  an  easement  or  servitude  is  annexed  by  grant  or  cove- 
nant or  otherwise  to  a  private  estate,  the  due  and  quiet  enjoyment  of  it  will 
be  protected  by  injunction  against  encroachment.3 


Am.  Dec.  771;  Hastings  v.  Livermore,  7  Gray 
(Mass.)  194;  Richardson  v.  Pond,  15  Gray 
(Mass.)  387;  Carlin  v.  Paul,  11  Mo.  32,  47  Am. 
Dec.  139;  Carleton  v.  Cate,  56  N.  H.  130; 
Noyes  v.  Hemphill,  58  N.  H.  536;  Brown  v. 
Bowen,  10  N.  Y.  519;  Stiles  v.  Hooker,  7  Cow. 
(N.  Y.)  266;  Hall  z.  McCaughey,  51  Pa.  St.  43. 

One  in  Possession  under  a  Parol  lease  of  the 
dominant  tenement,  to  which  was  appurtenant 
the  right  to  use  a  passway,  may  maintain  an 
action  for  an  obstruction  of  the  passway  by  a 
wrongdoer.  Hamilton  v.  Dennison,  56  Conn. 
359- 

Abutting  Property  Owners  on  a  Street,  though 
they  have  no  estate  in  fee  in  the  street,  have 
an  easement  therein,  and  are  entitled  to  in- 
junction against  a  wrongful  appropriation 
thereof.  Schaufele  v.  Doyle,  86  Cal.  107.  See 
also  Onset  St.  R.  Co.  v.  Plymouth  County,  154 
Mass.  395. 

Title  or  Possession.  —  In  case  for  obstructing 
a  canal  the  plaintiff  declared  that  he  was 
seized  and  possessed  of  the  tract  of  land  to 
which  the  right  of  drainage  through  the  canal 
was  appurtenant.  At  the  trial  he  proved  no 
title,  but  only  his  possession.  It  was  held 
that  the  proof  was  sufficient  —  that  the  plain- 
tiff's possession  was  presumptive  evidence  of 
such  title  as  would  sustain  his  action.  Fergu- 
son v.  Witsell,  5  Rich.  L.  (S.  Car.)  280,  57  Am. 
Dec.  744. 

To  maintain  an  action  for  the  diversion  of 
water  from  a  running  stream,  the  complainant 
must  show  title  to  land  extending  to  the  bank 
of  the  stream;  but  if  he  fails  to  show  actual 
damages,  an  injunction  will  lie  only  in  vindi- 
cation of  his  title  in  order  to  prevent  adverse 
rights  by  presumption.  Franklin  v.  Pollard 
Mill  Co..  88  Ala.  318. 

Right  Denied  but  Not  Actively  Obstructed.  —  A 
bill  in  equity  to  establish  a  right  of  drainage 
by  an  existing  drain  through  the  lands  of  an- 
other may  be  maintained,  if  the  right  is  de- 
nied, although  the  drain  has  not  been  actively 
obstructed  or  stopped  by  the  owner  of  such 
land.    Jones  v.  Adams,  162  Mass.  224. 

A  complainant,  to  entitle  himself  to  a  pre- 
liminary injunction  to  protect  a  right  which 
he  claims  in  land,  must  show,  on  the  undis- 
puted facts  of  his  case,  and  according  to  the 
established  law  of  the  state,  that  he  possesses 
the  right  which  he  claims.  Dodge  v.  Pennsyl- 
vania R.  Co.,  43  N.  J.  Eq.  351. 

Purchase  After  Easement  Is  Extinguished.  — 
One  who  purchases  the  dominant  estate  after 
the  extinguishment  of  the  easement  can  have 
no  remedy  against  one  who  also  purchased 
the  servient  estate  after  such  extinguishment. 
Ballard  v.  Butler,  30  Me.  94.  See  also  Part- 
ridge v.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec. 
632;  Hieatt  v.  Morris,  10  Ohio  St.  523,  78  Am. 
Dec.  280. 

Action  upon  Covenant  of  Warranty  of  Easement. 
—  A  conveyance  of  a  tract  of  land  with  certain 


mills,  etc.,  and  a  covenant  to  warrant  the  title 
and  interest  therein  and  to  said  granted  prem- 
ises, with  the  said  hereditaments  and  appur- 
tenances forever,  is  sufficient  upon  which  to 
maintain  an  action  upon  the  covenant  of  war- 
ranty for  damages  for  failure  of  title  and  evic- 
tion from  such  easement.  Bowling  v.  Burton, 
101  N.  Car.  176. 

Trespass.  —  One  having  merely  an  easement 
over  land  cannot  maintain  trespass  for  injury 
to  or  disturbance  in  the  enjoyment  thereof. 
Chloupek  v.  Perotka,  S9  Wis.  551,  distinguish- 
ing Joyce  v.  Conlin,  72  Wis.  607. 

Ejectment.  —  As  to  when  ejectment  will  lie 
for  an  easement,  see  the  title  Ejectment,  post. 

1.  Reversioner's  Right  of  Action. —  Hastings 
v.  Livermore,  7  Gray  (Mass.)  194;  Tinsman 
v.  Belvidere  Delaware  R.  Co.,  25  N.  J.  L.  255; 
Macy  v.  Metropolitan  El.  R.  Co.,  59  Hun  (N.  Y.) 
365.    See  also  Brown  v.  Bowen,  30  N.  Y.  519. 

Where  the  injury  is  not  permanent  and  does 
not  affect  the  reversion,  the  reversioner  is  not 
entitled  to  recover  damages  to  obtain  an  in- 
junction. Cooper  v .  Crabtree,  19  Ch.  Div. 
T93- 

Injury  to  Inheritance.  —  Acts  which  consti- 
tute an  injury  to  the  inheritance,  and  which, 
if  permitted  to  continue,  would  ripen  into  a 
right,  may  be  restrained  by  injunction. 
Schaufele  v.  Doyle,  86  Cal.  107.  See  also 
Walker  v.  Emerson,  89  Cal.  456;  Hopwood  v. 
Scholfield,  2  M.  &  Rob.  34. 

2.  Injunction.  —  Stallard  v.  Cushing,  76  Cal. 
472;  Flickinger  v.  Shaw,  87  Cal.  126,  22  Am. 
St.  Rep.  224;  Grimshaw  v.  Belcher,  88  Cal.  217, 
22  Am.  St.  Rep.  298;  Walker  v.  Emerson,  89 
Cal.  456;  State  v.  Duffel,  41  La.  Ann.  516; 
Shaffer  v.  State  Nat.  Bank,  37  La.  Ann.  242; 
Gurney  v.  Ford,  2  Allen  (Mass.)  576;  Downing 
v.  Dinwiddie,  132  Mo.  92;  Blaisdell  v.  Stephens, 
14  Nev.  17,  33  Am.  Rep.  523;  Webber  v.  Gage, 
39  N.  H.  182;  Wheeler  v.  Gilsey,  35  How.  Pr. 
(N.  Y.  C.  PI.)  139;  Earley's  Appeal,  121  Pa.  St. 
496;  Miller  v.  Lynch,  149  Pa.  St.  460.  See  also 
the  title  Injunction. 

Where  the  plaintiff  owned  and  occupied  the 
foundation  and  first  and  second  stories  of  a 
building,  and  the  defendant  owned  the  third 
story  and  the  roof  of  the  same  building,  and 
the  defendant  suffered  the  roof  to  become 
leaky  and  ruinous,  in  consequence  of  which 
the  plaintiff's  goods  in  the  lower  story  were 
damaged,  it  was  held  that  an  action  on  the 
case  would  not  lie,  but  that  the  plaintiff's  rem- 
edy must  be  sought  in  chancery.  Cheesebor- 
ough  v.  Green,  10  Conn.  318,  26  Am.  Dec.  396. 
See  also  Bartlctt  v.  Pcaslee,  20  N.  H.  547,  51 
Am.  Dec.  242. 

But  where  the  party  has  not  for  a  long  time 
been  in  possession  of  the  right,  or  his  claim  is 
unsettled  and  doubtful,  equity  will  not  inter- 
fere.   Oswald  v.  Wolf,  129  111.  200. 

Injunction  at  Suit   of  Lessee.  —  A  court  of 
equity  will  interfere  by  injunction  at  the  suit 
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IV.  Extinguishment  —  1.  By  Release  — By  Deed.  —  The  owner  of  the  domi- 
nant tenement  may  by  deed  release  the  easement  to  the  owner  of  the  servient 
tenement.1 

A  Parol  Agreement  between  the  owners  of  the  dominant  and  servient  tene- 
ments, if  acted  upon,  may  operate  to  extinguish  the  easement.2  But  an 
unexecuted  parol  agreement  will  not  have  this  effect.3 

Parol  License.  —  It  is  a  well-settled  rule  of  law  that  an  easement,  whether 
acquired  by  grant  or  by  prescription,  may  be  extinguished,  renounced,  or 


of  a  lessee  who  claims  an  exclusive  privilege 
or  right  to  carry  on  a  particular  business  on 
the  leased  premises,  to  prevent  another  lessee, 
having  notice  of  that  right  or  privilege,  from 
making  an  improper  use  of  his  own  rented 
premises  in  violation  of  that  right  or  privilege, 
the  jurisdiction  being  analogous  to  the  remedy 
by  specific  performance,  and  also  founded  on 
the  necessity  of  preventing  a  continuously 
necessary  grievance,  resulting  from  a  continu- 
ous breach  of  covenant,  which  cannot  be  ade- 
quately compensated  by  an  action  for  damages 
at  law.  Clay  v.  Powell,  S5  Ala.  538,  7  Am.  St. 
Rep.  70. 

When  Left  to  Remedy  at  Law.  —  Specific  per- 
formance, or  an  injunction  in  the  nature 
thereof,  is  not  a  matter  of  absolute  and  un 
bending  right,  but  is  somewhat  governed  by 
the  circumstances  of  the  particular  case;  and 
where  an  injunction  is  sought  in  aid  of  an 
easement,  or  right  of  passage  through  a  hall- 
way on  the  third  floor  of  two  adjoining  build- 
ings, if  it  appears  that  the  use  of  the  hall  has 
been  perverted  by  the  complainant,  to  the 
great  detriment  of  the  defendant's  property 
by  increased  inconvenience  and  annoyance  to 
his  tenants  and  the  consequent  diminished 
rental  value,  the  court  will  not  interfere,  but 
will  leave  the  party  to  his  remedy  at  law.  Mc- 
Bryde  v.  Sayre,  86  Ala.  458.  See  also  Starkie 
v.  Richmond,  155  Mass.  188. 

Guilty  of  Laches,  No  Remedy  in  Equity.  — 
Where  the  owner  of  the  servient  tenements 
stands  by  for  seven  years  and  allows  the  owner 
of  the  dominant  tenement  to  use  his  easement 
improperly  by  diverting  the  stream  in  which 
the  easement  consisted,  in  a  manner  not  con- 
templated by  the  grant  of  the  easement,  and 
to  expend  a  large  sum  in  so  doing,  and  takes 
no  steps  to  prevent  such  illegal  diversion,  he 
is  guilty  of  undue  laches,  and  has  lost  his 
right  to  an  injunction,  especially  as  his  injury 
could  be  compensated  in  damages.  Pennsyl- 
vania R.  Co.'s  Appeal,  125  Pa.  St.  189; 
Thoemke  v.  Fiedler,  91  Wis.  386. 

1.  Release  by  Deed.  —  Hamilton  v.  Farrar, 
128  Mass.  492;  Sidwell  v.  Greig,  17  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  165. 

Mortgage  with  Power  of  Sale  —  Reservation  by 
Mortgagor  of  Right  to  Release  Certain  Easements. 
—  A  mortgaged  an  estate,  reserving  the  right 
to  release  certain  easements  over  an  adjoining 
strip  of  land  which  had  been  created  by  a  pre- 
decessor in  title.  The  mortgage  contained 
powers  of  sale,  authorizing  the  mortgagee  or 
his  assignee  to  sell  for  condition  broken,  and 
to  convey  the  mortgaged  estate  absolutely  and 
in  fee  simple  to  the  purchaser.  The  assignee 
of  the  mortgagee  sold  and  conveyed  under  the 
power.  It  was  held  that  the  purchaser  was 
entitled  to  the  estate  with  the  easements  over 


the  adjoining  strip;  that  a  release  given  by  A 
after  the  sale  was  void;  and  that  the  reserved 
right  to  relinquish  the  easement  was  extin- 
guished by  the  sale.  Bull's  Petition,  15  R.  I. 
534- 

Release  by  Mortgagee.  —  The  release  by  a 
mortgagee  of  certain  described  premises  will 
not  be  construed  as  a  release  of  the  mortgage 
upon  other  portions  of  the  estate  in  which  the 
mortgagor  has,  without  the  consent  of  the 
mortgagee,  seen  fit  to  create,  as  against  him- 
self, an  easement  as  an  appurtenance  to  the 
land  described  in  the  release.  Hyde  Park 
Thompson-Houston  Light  Co.  v.  Brown,  69 
111.  App.  582.  See  also  Harlow  v.  Whitcher, 
136  Mass.  553. 

Deed  of  Land  Without  Reservations.  —  A  rail- 
road company  may,  when  it  is  no  longer 
needed  for  its  use,  release  its  easement  for 
right  of  way  to  the  owner  of  the  land.  And  a 
deed  of  the  land,  without  reservations,  to  the 
owner  of  an  estate  in  the  land,  will  operate 
as  such  release.  Flaten  v.  Moorhead  City,  58 
Minn.  324. 

Conveyance  of  Fee  in  Land  Occupied  by  Street. — 

Owners  of  land  abutting  on  opposite  sides  of 
a  street,  the  fee  of  which  is  in  them,  have  as 
between  themselves  the  power  of  disposition 
over  the  estate  comprised  therein,  and  when 
one  has  conveyed  to  the  other  all  of  his  inter- 
est in  the  land  occupied  by  the  street,  with 
consent  that  the  same  may  be  closed,  which 
deed  is  of  record,  a  subsequent  conveyance  by 
such  grantor  of  his  adjacent  premises  will 
carry  no  interest  in  the  street,  and  his  grantee 
cannot  restrain  the  closing  of  the  same.  Corn- 
stock  v.  Sharp,  106  Mich.  176. 

Easements  of  Light,  Air,  and  Access  —  Release 
Construed. —  In  Ward  v.  Metropolitan  El.  R. 
Co.,  152  N.  Y.  39,  an  abutting  owner  released 
to  the  railroad  company  all  the  easements  or 
rights  appurtenant  to  the  premises  which  had 
been  taken  and  were  affected  by  the  mainte- 
nance and  operation  of  the  road,  and  also  re- 
leased the  company  from  all  causes  of  action 
therefor,  past  and  future,  and  consented  to  a 
perpetual  maintenance  and  operation  of  the 
road  in  front  of  the  premises.  This  was  held 
to  effect  an  abandonment  of  the  abutter's  ease- 
ments of  light,  air,  and  access  afforded  by  the 
street  in  front  of  the  premises.  The  court 
cited  and  relied  upon  the  cases  of  White  v. 
Manhattan  R.  Co.,  139  N.  Y.  19,  and  Foote  v. 
Metropolitan  El.  R.  Co.,  147  N.  Y.  367. 

2.  Release  by  Parol  Agreement.  —  Pope  v. 
O'Hara,  48  'N.  Y.  446.  See  also  Minneapolis, 
etc.,  R.  Co.  v.  St.  Paul,  etc.,  R.  Co.,  35  Minn. 
265.  Compare  Longendyck  <•.  Anderson,  59 
How.  Pr.  (N.  Y.  Supreme  Ct.)  I;  Lovell  v. 
Smith,  3  C.  B.  N.  S.  120,  91  E.  C.  L.  120. 

3.  Pope  v.  Devereux,  5  Gray  (Mass.)  412; 
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modified  by  a  parol  license  granted  by  the  owner  of  the  dominant  tenement 
and  executed  by  the  owner  of  the  servient  tenement.1 

2.  By  Merger  —  General  Rule.  —  An  easement  is  a  right  in  the  lands  of 
another,  and  cannot  exist  in  favor  of  a  person  in  lands  which  he  himself  owns; 
therefore,  the  unity  of  titles  to  the  dominant  and  servient  estates  operates  to 
extinguish  the  easement,  the  inferior  right  of  easement  being  merged  in  the 
higher  title  of  ownership.2 

Nature  of  the  Ownership  Required.  —  But  in  order  to  have  this  effect  the  ownership 
of  the  two  estates  should  be  "  co-extensive,  equal  in  validity,  quality,  and  all 
other  circumstances  of  right."  3    Accordingly,  if  a  person  holds  one  estate  in 


Dyer  v.  Sanford,  9  Met.  (Mass.)  395,  43  Am. 
Dec.  399;  Erb  v.  Brown,  69  Pa.  St.  216. 

1.  Parol  License  as  Release.  —  Morse  v.  Cope- 
land,  2  Gray  (Mass.)  302;  Boston,  etc.,  R. 
Corp.  v.  Doherty,  154  Mass.  314;  Dyer  v.  San- 
ford, 9  Met.  (Mass.)  395,  43  Am.  Dec.  399; 
Curtis  v.  Noonan,  10  Allen  (Mass.)  409;  King 
v.  Murphy,  140  Mass.  254;  Addison  v.  Hack, 
2  Gill  (Md.)  221,  41  Am.  Dec.  421;  Vogler  v. 
Geiss,  51  Md.  407. 

If  a  parol  license  is  to  do  that  upon  the 
licensee's  own  land  which  prevents  the  further 
enjoyment  by  the  licensor  of  an  easement  in 
the  land,  such  a  license  when  executed  is 
irrevocable,  and  the  effect  of  it  is  to  extinguish 
the  easement.  Boston,  etc.,  R.  Corp.  v. 
Doherty,  154  Mass.  314. 

In  Warshauer  v.  Randall,  109  Mass.  586,  it 
was  held  that  testimony  of  the  plaintiff's 
grantor  that,  more  than  twenty  years  previ- 
ously, when  he  owned  the  easement,  he  orally 
relinquished  to  the  defendant's  grantor  his 
right  thereto,  and  ceased  to  use  it,  was  ad- 
missible upon  the  question  of  abandonment 
and  adverse  possession  by  the  defendant's 
grantor. 

2.  Unity  of  Ownership  of  Dominant  and  Servient 

Estates — England.  — James  v.  Plant,  4  Ad.  & 
El.  749,  31  E.  C.  L.  170,  10  Eng.  Rul.  Cas.  279; 
Lord  Dynevor  v.  Tennant,  L.  R.  13  App.  279; 
Whalley  v.  Thompson,  1  B.  &  P.  375;  Outram 
v.  Maude,  17  Ch.  Div.  391;  Bright  v.  Walker, 
I  C.  M.  &  R.  211;  Ladyman  v.  Grave,  L.  R.  6 
Ch.  767. 

California.  —  Dixon  v.  Schermeier,  110  Cal. 
582. 

Connecticut.  —  Bradley's  Fish  Co.  v.  Dudley, 
37  Conn.  136;  Manning  v.  Smith,  6  Conn.  289. 

Kentucky.  —  Robb  v.  Hannah,  (Ky.  1890)  14 
S.  W.  Rep.  360;  Strohmeir  v.  Leahy,  (Ky.  1888) 
9  S.  W.  Rep.  238. 

Maine.  —  Warren  v.  Blake,  54  Me.  276,  89 
Am.  Dec.  748;  Hathorn  v.  Stinson,  10  Me. 
224,  25  Am.  Dec.  228. 

Maryland.  —  Mitchell  v.  Seipel,  53  Md.  269, 
36  Am.  Rep.  404;  Capron  v.  Greenway,  74 
Md.  289;  Duval  v.  Becker,  81  Md.  537. 

Massachusetts.  —  Hancock  v.  Wentworth,  5 
Met.  (Mass.)  446;  Gayetty  v.  Bethune,  14 
Mass.  49,  7  Am.  Dec.  188;  Grant  v.  Chase,  17 
Mass.  443,  9  Am.  Dec.  161;  Atwater  v.  Bod- 
fish,  11  Gray  (Mass.)  150. 

Michigan.  —  Morgan  v.  Meuth,  60  Mich. 
238. 

New  Jersey.  —  Denton  v.  Leddell,  23  N.  J. 
Eq.  64;  Brakely  v.  Sharp,  9  N.  I.  Eq.  9. 

New  York.  —  Friedlander  v.  Delaware,  etc.. 
Canal  Co.,  (Supreme  Ct.)  34  N.  Y.  St.  Rep. 
650;  Fritz  v.  Tompkins,  18  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  514. 
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North  Carolina.  —  McAllister  v.  Devane,  76 
N.  Car.  57. 

Pennsylvania.  —  Kieffer  v.  Imhoff ,  26  Pa.  St. 
438;  Coleman's  Appeal,  62  Pa.  St.  274. 

Texas.  —  Howell  v.  Estes,  71  Tex.  690. 

Vermont.  —  Plimpton  v.  Converse,  42  Vt. 
712;  Wilder  v.  Wheeldon,  56  Vt.  345. 

In  such  a  case  the  easement  is,  by  the  com- 
mon law,  said  to  be  extinguished,  and  by  the 
civil  law  to  be  lost  in  confusion.  Kieffer  v. 
Imhoff,  26  Pa.  St.  43S. 

In  James  v.  Plant,  4  Ad.  &  El.  749,  31  E.  C. 
L.  170,  10  Eng.  Rul.  Cas.  279,  Tindal,  C.  J.,  for 
the  court,  said:  "  We  all  agree  that  where 
there  is  a  unity  of  seizin  of  the  land  and  of  the 
way  over  the  land  in  one  and  the  same  person, 
the  right  of  way  is  either  extinguished  or 
suspended,  according  to  the  duration  of  the 
respective  estates  in  the  land  and  the  way." 

Massachusetts  Statute  —  Private  Way.  —  A  pri- 
vate way  laid  out  under  the  Massachusetts 
statute  of  1786,  c.  67,  §  1,  "  for  the  use  of  one 
or  more  individuals  "  of  a  town,  or  proprietors 
therein,  is  not  an  easement  which  is  extin- 
guished by  the  unity  in  one  person  of  title  to 
and  possession  of  all  the  land  through  which 
it  is  located.  Flagg  v.  Flagg,  16  Gray  (Mass.) 
175. 

Easement  in  Mortgaged  Land  —  Warranty  Deed 
from  Mortgagor. —  In  Rand  v.  Fort  Scott,  etc., 
R.  Co.,  50  Kan.  114,  it  was  held  that  an  ease- 
ment obtained  in  mortgaged  lands  by  a  rail- 
road company  by  virtue  of  condemnation 
proceedings  was  not  merged  in  a  warranty 
deed  from  the  mortgagor  and  his  wife  to  the 
company  afterwards  executed  and  delivered. 

3.  Character  of  Ownership  Necessary.  —  Dority 
v.  Dunning,  78  Me.  381. 

Estate  in  Fee  —  Chief  Justice  Shaw's  Observa- 
tions.—  In  Ritger  v.  Parker,  8  Cush.  (Mass.) 
145,  54  Am.  Dec.  744,  Shaw,  C.  J.,  said:  "  But 
upon  principle  it  stems  to  us  that  in  order  to 
extinguish  an  easement  by  the  unity  of  title 
and  possession,  both  of  the  dominant  and  ser- 
vient tenements,  in  the  same  person,  he  should 
have  a  permanent  and  enduring  estate,  an 
estate  in  fee  in  both.  This  results  from  the 
consideration  of  a  few  obvious  principles.  An 
easement  or  servitude  is  a  right  which  one 
proprietor  has  to  some  profit,  benefit,  or  bene- 
ficial use  out  of,  in,  or  over  the  estate  of  an- 
other proprietor.  An  owner  of  land,  therefore, 
cannot  have  an  easement  in  his  own  estate  in 
fee,  for  the  plain  and  obvious  reason  that  in 
having  the  jus  disponendi — the  full  and  un- 
limited right  and  power  to  make  any  and 
every  possible  use  of  the  land  —  all  subordi- 
nate and  inferior  derivative  rights  are  neces- 
sarily merged  and  lost  in  the  higher  right. 
He  may  use  every  part  of  the  surface  for  a 
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severalty,  and  only  a  fractional  part  of  the  other,  there  is  no  extinguishment.1 
So  if  the  owner  of  the  servient  tenement  acquires  but  an  estate  for  life,2  or 
for  a  term  of  years,3  in  the  dominant  tenement,  the  easement  is  not  extin- 
guished, but  merely  suspended  during  the  period  of  unity  of  possession. 

One  Title  Defective.  —  Where  a  person  has  the  fee  and  the  easement  by  differ- 
ent titles,  the  one  valid  and  the  other  invalid,  there  is  no  merger.4 

Exception  — Watercourses.  —  It  seems  that  an  exception  to  the  general  rule 
above  stated  exists  in  the  case  of  a  natural  watercourse,  it  being  held  that 
such  a  right  is  not  extinguished  by  unity  of  title.5 

Severance  of  Estate  Revives  Easement.  —  Easements  which  are  apparent  and  con- 
tinuous, and  which  are  technically  extinguished  by  unity  of  [title  and  are 
allowed  to  remain  undisturbed,  revive  upon  severance  of  the  estate.6 

3.  By  Abandonment  —  a.  GENERALLY. — The  owner  of  an  easement  may, 
without  deed,  abandon  his  easement  so  as  to  relieve  the  servient  estate  of  the 
incumbrance.7 


way,  if  he  chooses,  and  therefore  has  no  occa- 
sion to  claim  any  particular  way;  and  so  of 
every  other  use  to  which  land  may  be  sub- 
jected. *  *  *  From  this  view  of  the  sub- 
ject it  seems  manifest  that  the  merger  of  the 
easement,  arising  from  unity  of  title  and  pos- 
session, which  will  extinguish  and  put  an  end 
to  such  easement,  arises  from  that  unlimited 
power  of  disposal  which  will  enable  the  owner 
to  grant  any  part  of  the  soil  with  the  former 
incidents,  or  to  grant  it  without  the  former  in- 
cidents, or  create  and  annex  to  it  or  subject  it 
to  new  incidents  in  favor  of  another  estate,  at 
his  own  will  and  pleasure.  Such  a  power  of 
disposal  can  only  exist  when  the  same  proprie- 
tor has  a  permanent  estate  in  both  tenements, 
not  liable  to  be  defeated  by  the  performance 
of  a  condition  or  happening  of  any  event  be- 
yond his  control,  and  where  the  estates  cannot 
again  be  disjoined  by  operation  of  law."  In 
this  case  it  was  held  that  a  right  of  way  appur- 
tenant to  land,  over  and  upon  adjoining  land, 
is  not  extinguished  by  the  vesting  of  both 
estates  in  the  same  person  as  mortgagee, 
under  separate  mortgages,  until  both  mort- 
gages are  foreclosed.  See  also  Pearce  v.  Mc- 
Clenaghan,  5  Rich.  L.  (S.  Car.)  187,  55  Am. 
Dec.  710. 

Lease  of  Dominant  and  Servient  Tenements.  — 

In  Clay  v.  Thackrah,  9  C.  &  P.  47,  38  E.  C.  L. 
31,  which  was  an  action  of  trespass  on  land, 
the  defendant  pleaded  that  for  twenty,  thirty, 
forty,  and  sixty  years  he  and  the  occupiers  of 
a  mill  had,  as  an  easement,  gone  on  the  land 
in  question  to  repair  the  banks  of  a  stream 
which  flowed  to  the  mill.  The  plaintiff  replied 
denying  the  rights  claimed.  It  appeared  that 
within  forty  years  the  defendant  had  been 
lessee  of  the  mill  under  one  landlord  and  of 
the  land  under  another.  There  was  held  to  be 
such  a  unity  of  possession  as  prevented  the 
defendant's  having  an  easement  in  the  land. 

1.  One  Estate  in  Severalty — Only  Fractional 
Part  of  Other.  —  Atlanta  Mills  v.  Mason,  120 
Mass.  244;  Ritger  v.  Parker,  8  Cush.  (Mass.) 
147,  54  Am.  Dec.  744;  Bradley's  Fish  Co.  v. 
Dudley,  37  Conn.  136;  Dority  v.  Dunning,  78 
Me.  381. 

2.  Estate  for  Life  in  Dominant  Tenement.  — 

Pearce  v.  McClenaghan,  5  Rich.  L.  (S.  Car.) 
178,  55  Am.  Dec.  710.  In  this  case  the  owner 
of  the  servient  tenement  purchased  the  domi- 
nant tenement  as  trustee  for  the  use  of  the 
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wife  of  the  owner  of  the  dominant  tenement 
for  life,  with  remainder  to  her  children.  It 
was  held  that  such  purchase  did  not  extinguish 
the  easement,  nor  even  suspend  it  during  the 
life  of  the  wife. 

3.  Estate  for  Term  of  Years  in  Dominant  Tene- 
ment.—  Thomas  v.  Thomas,  2  C.  M.  &  R.  34; 
James  v.  Plant,  4  Ad.  &  El.  749,  31  E.  C.  L. 
170,  10  Eng.  Rul.  Cas.  279. 

4.  Where  One  Title  Invalid.  —  Tyler  v.  Ham- 
mond, 11  Pick.  (Mass.)  193.  See  also  Bliss  v. 
Rice,  17  Pick.  (Mass.)  36. 

5.  Watercourses  —  Unity  Does  Not  Effect  Ex- 
tinguishment. —  Sury  v.  Pigot,  Poph.  166.  In 
this  case,  Whitlock,  C.  J.,  said  that  "  a  way  or 
common  shall  be  extinguished  because  they 
are  part  of  the  profits  of  the  land,  and  the  same 
law  is  of  fishings  also;  but  in  our  case  the 
watercourse  doth  not  begin  by  the  consent  of 
parties  nor  by  prescription,  but  ex  jure  natures, 
and  therefore  shall  not  be  extinguished  by 
unity."  To  the  same  effect  are  Hazard  v.  Rob- 
inson, 3  Mason  (U.  S.)  272;  Johnson  v.  Jordan, 
2  Met.  (Mass.)  234,  37  Am.  Dec.  85;  Wood  v. 
Waud,  3  Exch.  748.  See  the  title  Watercourses. 

6.  Easement  Revived  upon  Severance  of  Estate. 
—  Nicholas  v.  Chamberlain,  Cro.  Jac.  121; 
Hurlburt  v.  Firth,  31  Leg.  Int.  (Pa.)  140,  10 
Phila.  (Pa.)  135;  Kieffer  v.  Imhoff,  26  Pa.  St. 
438;  Ferguson  v.  Witsell,  5  Rich.  L.  (S.  Car.) 
280,  57  Am.  Dec.  744.  See  also  supra,  this 
title.  Acquisition — By  Implied  Grant — Severance 
of  Unity  of  possession. 

7.  Extinguishment  by  Abandonment.  —  Canny 
v.  Andrews,  123  Mass.  155;  King  v.  Murphy, 
140  Mass.  254;  Wilder  v.  St.  Paul,  12  Minn. 
192;  Smyles  v.  Hastings,  22  N.  Y.  217;  Corn- 
ing v.  Gould,  16  Wend.  (N.  Y.)530;  Monaghan 
v.  Memphis  Fair,  etc.,  Co.,  95  Tenn.  108. 

Authority  Requisite  to  Effect  Abandonment.  — 
In  order  to  establish  an  abandonment  it  must 
be  shown  that  the  party  whose  acts  are  relied 
on  to  prove  the  abandonment  was  the  owner  of 
the  inheritance  and  had  authority  to  bind  the 
estate  by  his  grant  or  release.  Dyer  v.  San- 
ford,  9  Met.  (Mass.)  395. 

A  Mortgagor  cannot,  before  default,  and  with- 
out the  consent  of  the  mortgagee,  abandon  an 
easement  which  has  been  included  in  the  mort- 
gage, although  the  security  for  the  debt  may 
not  have  been  thereby  impaired.  Duval  v. 
Becker,  Si  Md.  537. 

Copartners.  —  One  member  of  a  copa  rtnership 
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Must  Be  Evidenced  by  Decisive  Acts.  —  The  acts  of  the  owner  of  the  dominant 
estate  relied  upon  to  constitute  an  abandonment  must  be  voluntary,  and  must 
be  of  so  decisive  and  conclusive  a  character  as  to  indicate  and  prove  his  inten- 
tion to  abandon  the  easement.1 


cannot  bind  the  other  members  so  as  to  ex- 
tinguish an  easement.    White  v.  Manhattan 
R.  Co.,  139  N.  Y.  19. 
1.  Acts  Must  Be  Decisive  and  Unequivocal. — 

Smith  v.  Worn,  93  Cal.  206;  Madison  Tp.  v. 
Gallagher,  159  111.  106;  Fairbury  Union  Agri- 
cultural Board  v.  Holly,  169  111.  9;  Wood  v. 
Carter,  70  111.  App.  217;  Curran  v.  Louisville, 
S3  Ky.  628;  Foley  v.  Godchaux,  48  La.  Ann. 
466;  Duval  v.  Becker,  81  Md.  537;  Hayford  v. 
Spokesfleld,  100  Mass.  491;  Dyer  v.  Sanford,  9 
Met.  (Mass.)  395,  43  Am.  Dec.  399;  Kuschke  v. 
St.  Paul,  45  Minn.  225;  McCauley  v.  McKeig, 
8  Mont.  389;  Hennessy  v.  Murdock,  137  N.  Y. 
317;  Corning  v.  Gould,  16  Wend.  (N.  Y.)  530. 

In  Roby  v.  New  York  Cent.,  etc.,  R.  Co., 
142  N.  Y.  176,  Earl,  J.,  said:  "  An  easement 
may  be  abandoned  by  unequivocal  acts  show- 
ing a  clear  intention  to  abandon,  or  by  mere 
nonuser,  if  continued  for  a  long  time.  The 
mere  use  of  the  easement  for  a  purpose  not 
authorized,  the  excessive  use  or  misuse,  or  the 
temporary  abandonment  thereof,  are  not  of 
themselves  sufficient  to  constitute  an  aban- 
donment. Washburn  on  Easements  (2d  ed.) 
631  et  set/.;  Hoggatt  v.  Vicksburg,  etc.,  R. 
Co.,  34  La.  Ann.  624;  Curran  v.  Louisville, 
83  Ky.  '628;  Merrimac  River  Locks,  etc.,  v. 
Nashua,  etc.,  R.  Co.,  104  Mass.  1;  White's 
Bank  v.  Nichols,  64  N.  Y.  65;  Crain  v.  Fox,  16 
Barb.  (N.  Y.)  184;  Snell  v.  Levitt,  110  N.  Y. 
595.  Under  these  authorities  the  acts  claimed 
to  constitute  the  abandonment  of  an  easement 
must  show  the  destruction  thereof,  or  that  its 
legitimate  use  has  been  rendered  impossible 
by  some  act  of  the  owner  thereof,  or  some 
other  unequivocal  act  showing  an  intention  to 
permanently  abandon  and  give  up  the  ease- 
ment." 

No  acts  of  the  owner  of  an  easement  will  ex- 
tinguish his  right,  save  those  that  indicate  his 
intention  to  abandon  it,  unless  other  persons 
have  been  led  by  such  acts  to  believe  the  right 
abandoned,  and  to  act  upon  this  belief,  so  that 
an  assertion  of  the  right  will  be  to  their  in- 
jury. White's  Bank  v.  Nichols,  64  N.  Y.  65. 
See  also  Welsh  v.  Taylor,  134  N.  Y.  450. 

One  having  exclusive  right  to  the  use  of  a 
stream  is  not  estopped  to  assert  such  claim  by 
reason  of  having  assented  to  the  use  thereof  by 
an  owner  upon  the  stream  not  having  such 
right  to  the  use  of  the  water.  Risien  v. 
Brown,  73  Tex.  135. 

Where  a  right  has  been  acquired  by  adverse 
enjoyment,  it  will  not  be  defeated  by  asking 
for  and  obtaining  a  license  for  a  continued  use 
from  the  owner  of  the  servient  tenement,  but 
this  would  be  evidence  tending  to  prove  that 
the  previous  possession  was  not  adverse  or 
under  a  claim  of  right.  Perrin  v.  Garfield,  37 
Vt.  304. 

Acts  Incompatible  with  the  Nature  of  the  Ease- 
ment.—  By  the  extinguishment  of  a  right  is 
meant  its  total  annihilation,  and  not  its  sus- 
pension. The  right  to  overflow  the  lands  of 
another  by  grant  or  prescription  is  an  incor- 
poreal hereditament,  and  if  extinguished  for  a 


435 


moment,  is  gone  forever.  A  servitude  may  be 
extinguished  by  the  act  of  God,  the  operation 
of  law,  or  the  act  of  the  party.  A  servitude 
may  be  extinguished  by  a  renunciation  of  the 
party,  either  express  or  implied,  as  by  permit- 
ting the  party  from  whom  the  servitude  is  due 
to  build  on  the  property  such  works  as  pre- 
suppose an  abandonment  of  the  right.  When 
the  act  which  prevents  the  servitude  is  by  the 
party  to  whom  the  servitude  is  due,  it  is  wholly 
extinguished;  but  when  it  is  by  the  act  of  an- 
other, it  is  only  suspended.  An  act  incompati- 
ble with  the  nature  or  exercise  of  the  servitude 
is  sufficient  to  extinguish  it;  so  the  creation  of 
a  new  inconsistent  right  by  the  party  himself 
will  extinguish  the  former  right.  Taylor  v. 
Hampton,  4  McCord  L.  (S.  Car.)  96,  17  Am. 
Dec.  710.  See  also  Auburn  Goodwin,  128 
111.  57;  Cartwright  v.  Maplesden,  53  N.  Y.  622; 
Ballard  Butler,  30  Me.  94;  Vogler  v.  Geiss, 
51  Md.  407;  Steere  v.  Tiffany,  13  R.  I.  568; 
Warren  v.  Syme,  7  W.  Va.  474;  Central  Wharf, 
etc.,  Corp.  v.  India  Wharf,  123  Mass.  567. 

Obstructing  Enjoyment.  —  The  mere  erection 
and  continuance  of  a  gate  across  a  way  by  one 
of  several  having  an  easement  therein  is  no 
evidence  of  an  abandonment  by  a  cotenant,  in 
the  absence  of  evidence  that  the  gate  was  used 
to  exclude  him;  nor  is  it  evidence  of  any  ad- 
verse claim  on  the  part  of  the  one  erecting  it; 
and  acquiescence  in  the  existence  of  the  gate 
is  not  prejudicial  to  the  rights  of  the  cotenant, 
unless  an  adverse  claim  is  brought  to  his 
knowledge.    Welsh  v.  Taylor,  134  N.  Y.  450. 

So  placing  a  fence  across  a  private  way, 
Hayford  v.  Spokesfleld,  100  Mass.  491,  or  clos- 
ing windows  through  which  an  easement  of 
light  was  enjoyed,  Stokoe  v.  Singer,  8  El.  & 
Bl.  31,  92  E.  C.  L.  31,  does  not  of  itself  consti- 
tute an  abandonment.  See  also  Ermentrout 
v.  Stitzel,  170  Pa.  St.  540. 

But  where  the  obstruction  of  a  right  of  way 
by  one  of  the  dominant  owners  is  continued 
for  more  than  thirty  years  and  no  claim  is 
made  to  the  use  of  the  unobstructed  portion, 
there  is  a  loss  by  abandonment.  Monaghan  v. 
Memphis  Fair,  etc.,  Co.,  95  Tenn.  108. 

Abandonment  of  Part  of  a  Right  of  Way.  — 
Abandonment  of  part  of  a  right  of  way,  the 
remainder  of  the  right  of  way  being  still  used 
as  contemplated  in  the  grant  creating  the 
right,  will  not  extinguish  the  entire  right  of 
way,  but  only  so  much  of  it  as  has  been  aban- 
doned. Louisville,  etc.,  R.  Co.  7'.  Covington, 
2  Bush  (Ky.)  526.  See  also  Lattimer  v.  Liver- 
more,  72  N.  Y.  174. 

Where  an  alley  eight  feet  wide  was  appurte- 
nant to  two  lots,  and  there  was  also  a  drain 
through  the  alley  for  the  benefit  of  the  lots, 
and  the  alley  was  closed  up  by  consent  of  both 
owners  and  remained  closed  for  twenty  years, 
but  the  drain  was  during  that  time  in  continu- 
ous use,  it  was  held  that  the  right  to  the  alley 
as  a  passway  was  abandoned,  but  that  the  case- 
ment in  the  sewer  or  drain  still  existed.  Stein 
v.  Dahm,  96  Ala.  48 1. 

Substitution  of  Now  lor  Old  Way.  —  One  who 
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A  Question  of  Fact.  —  Whether  there  has  been  an  abandonment  is  a  question 
of  intention  depending  on  the  facts  of  the  particular  case,  and  is  properly  a 
subject  for  the  consideration  of  the  jury.1 

b.  Nonuser  Where  Owner  of  Servient  Tenement  Claims 
ADVERSELY.  —  A  mere  nonuscr  will  not  operate  to  extinguish  an  easement 
unless  the  nonuser  has  been  for  a  time  sufficient  to  create  an  easement  by  pre- 
scription, and  unless  it  is  accompanied  by  a  claim  of  right  in  the  owner  of  the 
servient  tenement  adverse  to  the  enjoyment  of  the  easement.  This  proposi- 
tion has  been  frequently  asserted  with  regard  to  easements  created  by  deed,8 
but  a  distinction  is  sometimes  drawn  with  regard  to  easements  acquired  by 
prescription,  and  it  is  said  that  such  rights  may  be  lost  by  nonuser.3  The 


accepted  a  new  way  in  lieu  of  one  that  had 
been  destroyed  by  excavations  and  had  used 
the  new  way  for  seven  years  was  held  to  have 
acquiesced  in  the  change  and  intentionally 
surrendered  and  abandoned  the  old  way  in 
consideration  of  the  new  one  opened  for  his 
benefit.  Fitzpatrick  v.  Boston,  etc.,  R.  Co., 
84  Me.  33. 

1.  A  Question  of  Intent  for  Jury.  —  Carr  v. 
Foster,  3  Q.  B.  581,  43  E.  C.  L.  876;  Smith  v. 
Worn,  93  Cal.  206;  Cotter  v.  Augusta,  80  Ga. 
425;  Holmes  v.  Jones,  80  Ga.  659;  Vogler  v. 
Geiss,  51  Md.  407;  Butterfield  v.  Reed,  160 
Mass.  361;  Chew  v.  Cook,  39  N.  J.  Eq.  396; 
Foote  v.  Metropolitan  El.  R.  Co.,  147  N.  Y. 
367;  Poison  v.  Ingram,  22  S.  Car.  541;  Parkins 
z>.  Dunham,  3  Strobh.  L.  (S.  Car.)  224. 

It  is  not  so  much  the  cesser  of  user  of  the 
easement  as  the  nature  of  the  act  done  by  the 
grantee  of  the  easement,  or  of  the  adverse  acts 
acquiesced  in  by  him,  and  the  intention  in  him 
which  either  the  one  or  the  other  indicates, 
that  is  material  for  the  consideration  of  the 
jury.  Reg.  v.  Chorley,  12  Q.  B.  515,  64  E.  C. 
L.  515. 

2.  Easement  Created  by  Grant  Not  Lost  by  Non- 
user  Merely —  California.  —  Davis  v.  Gale,  32 
Cal.  26,  91  Am.  Dec.  554;  Smith  v.  Worn,  93 
Cal.  206;  Currier  v.  Howes,  103  Cal.  431. 

Georgia.  —  Ford  v.  Harris,  95  Ga.  97. 
Illinois.  —  Kuecken  v.  Voltz,  110  111.  264. 
Kansas.  —  Edgerton  v.  McMullan,  55  Kan. 
90. 

Kentucky.  —  Curran  v.  Louisville,  83  Ky. 
628;  Louisville,  etc.,  R.  Co.  v.  Quinn,  94  Ky. 
310;  Rowan  v.  Portland,  8  B.  Mon.  (Ky.)  250. 

Massachusetts.  —  White  v.  Crawford,  10  Mass. 
183;  Hayford  v.  Spokesfield,  100  Mass.  491; 
Barnes  v.  Lloyd,  112  Mass.  224;  Eddy  v. 
Chace,  140  Mass.  471;  Bannon  v.  Angier,  2 
Allen  (Mass.)  128. 

Michigan.  —  Day  v.  Walden,  46  Mich.  575; 
Mathewson  v.  Hoffman,  77  Mich.  420. 

Missouri.  —  Roanoke  Invest.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  108  Mo.  50. 

N'ezu  Jersey.  — ■  Veghte  v.  Raritan  Water 
Power  Co.,  19  N.  ].  Eq.  142;  Dill  v.  Board  of 
Education,  47  N.  J.  Eq.  421;  Manning  v.  Port 
Reading  R.  Co.,  54  N.  J.  Eq.  46. 

New  York.  — Townsend  v.  McDonald,  12  N. 
Y.  381,  64  Am.  Dec.  508;  Pope  v.  O'Hara,  48 
N.  Y.  446;  Welsh  v.  Taylor,  134  N.  Y.  450, 
reversing  50  Hun  (N.  Y.)  137;  Jewett  v.  Jewett, 
16  Barb.  (N.  Y.)  157;  Crain  v.  Fox,  16  Barb. 
(N.  Y.)  185;  Tyler  v.  Cooper,  47  Hun  (N.  Y.) 
94;  Trelford  v.  Coney  Island,  etc.,  R.  Co.,  6 
N.  Y.  App.  Div.  204. 

Pennsylvania.  —  Lindeman  v.   Lindsey,  69 
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Pa.  St.  93,  8  Am.  Rep.  219;  Bombaugh  v. 
Miller,  82  Pa.  St.  203;  Dyer  v.  Depui,  5  Whart. 
(Pa.)  584;  Twibill  v.  Lombard,  etc.,  Sts.  Pass. 
R.  Co.,  3  Pa.  Supei  Ct.  Rep.  487. 

South  Carolina.  —  Parkins  v.  Dunham,  3 
Strobh.  L.  (S.  Car.)  224. 

Vermont.  —  Mason  v.  Horton,  67  Vt.  266,  48 
Am.  St.  Rep.  817. 

Washington.  —  McCue  v.  Bellingham  Bay 
Water  Co.,  5  Wash.  156. 

Loss  by  Adverse  Possession  for  Statutory  Period. 
—  An  easement,  however  acquired,  is  lost  by 
continuous  adverse  possession  for  the  statutory 
period.  McKinney  v.  Lanning,  139  Ind.  170; 
Louisville,  etc.,  R.  Co.  v.  Quinn,  94  Ky.  310, 
citing  6  Am.  and  Eng.  Encyc.  op  Law  (1st  ed.) 
147;  Hook  v.  Joyce,  94  Ky.  450;  New  York, 
etc.,  R.  Co.  v.  Benedict,  169  Mass.  262;  Car- 
lisle v.  Cooper,  19  N.  J.  Eq.  256;  Horner  v. 
Stillwell,  35  N.  J.  L.  307;  Jewett  v.  Jewett,  16 
Barb.  (N.  Y.)  150;  Woodruff  v.  Paddock,  130 
N.  Y.  618,  affirming  56  Hun  (N.  Y.)  288;  Tay- 
lor v.  Hampton,  4  McCord  L.  (S.  Car.)  96,  17 
Am.  Dec.  710;  Galveston  v.  Williams,  69  Tex. 
449- 

Declaration  of  intention  of  abandonment  is 
not  necessary  in  case  of  disseizin  and  adverse 
possession.  Middlesex  Co.  v.  Lane,  149  Mass. 
101. 

3.  Loss  of  Easement  by  Mere  Nonuser.  —  Thus, 

in  Smyles  v.  Hastings,  22  N.  Y.  217,  Wright, 
J.,  said:  "  A  right  acquired  by  prescription 
may  be  lost  by  nonuser;  but  it  cannot  be  lost 
or  extinguished  by  mere  nonuser  when  it  has 
been  acquired  by  deed.  Nothing  short  of  a 
holding  strictly  adverse  for  twenty  years  could 
produce  the  latter  result."  See  also  Smiles  v. 
Hastings,  24  Barb.  (N.  Y.)  44. 

Mere  nonuser  for  twenty  years  affords  a 
presumption  of  extinguishment,  not,  however, 
a  very  strong  presumption  in  the  absence  of 
other  circumstances.  3  Kent's  Com.  448; 
Peoria  v.  Johnston,  56  111.  45;  Vermont  v. 
Miller,  161  111.  210. 

It  is  well  settled  that  an  easement  may  be 
lost  by  abandonment,  but  where  the  only  proof 
of  abandonment  is  cesser  of  use,  the  nonuser 
must  have  continued  for  at  least  twenty  years. 
Steere  v.  Tiffany,  13  R.  I.  568. 

Enjoyment  Must  Cease  for  Time  Necessary  to 
Create.  —  Abandonment  is  a  simple  nonuser  of 
an  easement,;  but  to  establish  such  an  answer 
to  a  claim  of  a  right  of  way,  the  enjoyment  of 
the  right  must  have  totally  ceased  for  the  same 
length  of  time  that  was  necessary  to  create  the 
original  presumption.  The  nonuser  for  twenty 
years  affords  a  presumption  either  that  the 
former  presumptive  right  was  extinguished  in 
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distinction  has,  however,  been  said  not  to  be  supported  by  the  reason  of  the 
thing,  and  has  been  denied.1  It  is  more  correct  to  say  that  nonuser  is 
merely  evidence  of  an  intention  to  abandon,  the  strength  of  which  depends 
on  the  whole  of  the  circumstances  of  the  case.3 

Nonuser  Accompanied  by  Acts  Showing  Intention  to  Abandon.  —  It  seems  to  be  settled 
that  when  the  nonuser  is  accompanied  by  acts  on  the  part  of  the  owner  of  the 
dominant  tenement  which  manifest  an  intention  to  abandon,  and  which 
destroy  the  object  for  which  the  easement  was  created  or  the  means  of  its 
enjoyment,  an  abandonment  will  take  place.3  The  length  of  the  nonuser  is 
only  one  material  element  in  the  case.1 


favor  of  some  other  adverse  right,  or,  if  no 
such  adverse  right  appears,  that  it  had  been 
surrendered,  or  never  had  existence.  A  mere 
nonuser,  it  seems,  is  sufficient  to  produce  this 
effect,  without  showing  the  erection  of,  or  per- 
mission to  erect,  a  permanent  obstruction.  A 
permanent  obstruction,  however,  alone  by  one 
party,  insisted  on  by  the  other,  operates  to 
extinguish  all  rights  to  the  use  of  a  common 
way,  although  such  obstruction  had  existed  for 
a  period  less  than  twenty  years.  Corning  v. 
Gould,  16  Wend.  (N.  Y.)  530.  See  also  Miller 
v.  Garlock,  8  Barb.  (N.  Y.)  153. 

1.  Distinction  Between  Easements  by  Prescrip- 
tion and  Easement  by  Grant  Denied.  —  In  Veghte 
v.  Raritan  Water  Power  Co.,  19  N.  J.  Eq.  142, 
Chancellor  Zabriskie  said:  "  Some  hold  that  a 
way  acquired  by  prescription  will  be  ex- 
tinguished by  nonuser  alone,  while  it  requires 
adverse  possession  in  case  of  a  grant.  I  do 
not  find  any  decision  founded  on  this  distinc- 
tion, and  it  would  seem  unfounded,  as  pre- 
scription is  based  upon  the  presumption  of  a 
grant."  This  seems  to  be  the  view  of  Judge 
O.  W.  Holmes.  See  note,  3  Kent's  Com.  (12th 
ed.)  449.  The  distinction  is  alluded  to,  but  the 
question  of  its  soundness  not  determined,  in 
Curran  v.  Louisville,  83  Ky.  628;  Jones  v.  Van 
Bochove,  103  Mich.  98. 

2.  All  the  Facts  to  Be  Considered.  —  In  Cross- 
ley  v.  Lightowler,  L.  R.  3  Eq.  279,  Vice-Chan- 
cellor Sir  W.  Page  Wood  (afterwards  Lord 
Chancellor  Hatherley)  said:  "  A  great  number 
of  authorities  have  been  cited  which  appear  to 
me  to  come  to  this,  that  the  mere  nonuser  of  a 
privilege  or  easement  of  this  description  is  not, 
in  itself,  an  abandonment  that  in  any  way  con- 
cludes the  claimant;  but  the  nonuser  is  evi- 
dence with  reference  to  abandonment.  The 
question  of  abandonment  is  a  question  of  fact 
that  must  be  determined  upon  the  whole  of 
the  circumstances  of  the  case."  Seealso  Hale 
v.  Oldroyd,  14  M.  &  W.  789;  Ward  v.  Ward,  7 
Exch.  838. 

Nonuser  for  twenty  years  is  evidence  of  in- 
tention to  abandon,  but  may  be  explained. 
Pratt  v .  Sweetser,  68  Me.  344. 

Character  of  Adverse  User.  —  An  easement  may 
be  lost  by  adverse  user,  but  the  user  must  be 
of  such  a  nature  as  to  expose  the  claimant  to 
an  action  at  any  time  for  twenty  years.  State 
v.  Suttle,  115  N.  Car.  784. 

Cutting  hay,  digging  muck,  enlarging  and 
using  springs  upon  land,  and  occupying  a 
portion  of  it  for  a  henhouse  and  henyard,  by 
the  grantee  of  the  land  and  his  predecessors  in 
title  for  more  than  twenty  years,  do  not  con- 
stitute such  an  adverse  use  of  the  land  as  will 
extinguish  a  right  to  flow  the  land  not  exer- 


cised during  that  time.  Butterfield  v.  Reed, 
160  Mass.  361. 

Abandonment  of  Public  Easement  More  Readily 
Presumed.  —  The  rules  regarding  the  abandon- 
ment of  a  right  of  way  or  other  like  easement 
held  and  owned  for  private  use  and  benefit  do 
not  apply  with  strictness  to  easements  given 
an  held  for  the  public  use  and  benefit.  An 
abandonment  should  be  much  more  readily 
presumed  in  such  a  case  than  in  the  case  of 
a  private  easement.  Henderson  v.  Central 
Pass.  R.  Co.,  21  Fed.  Rep.  358. 

3.  Nonuser  Accompanied  by  Acts  Indicating 
Abandonment.  —  Freedom  v.  Norris,  128  Ind. 
377;  Jones  v.  Van  Bochove,  103  Mich.  98; 
Valentine  v.  Schreiber,  3  N.  Y.  App.  Div.  235; 
Snell  v.  Levitt,  no  N.  Y.  595;  Beattie  v.  Caro- 
lina Cent.  R.  Co.,  108  N.  Car.  425. 

A  cesser  of  use  accompanied  by  acts  clearly 
indicating  an  intention  to  abandon  has  the 
same  effect  as  an  express  release,  without  any 
reference  to  time.  Vogler  v.  Geiss,  51  Md. 
407.  See  also  Rhodes  v.  Whitehead,  27  Tex. 
304,  84  Am.  Dec.  631. 

An  easement  may  be  lost  in  much  less  than 
twenty  years,  where,  in  addition  to  nonuser, 
there  is  other  proof  showing  clearly  an  inten- 
tion to  renounce  or  abandon.  Steere  v.  Tiffany, 
13  R.  I.  568. 

An  easement  gained  by  prescription  may  be 
lost  by  abandonment,  and  such  abandonment 
may  be  shown  by  a  cesser  of  use  for  even  a 
short  period,  accompanied  by  acts  of  the  owner 
of  the  dominant  estate  indicating  an  intention 
to  abandon  the  estate.  Canny  v.  Andrews, 
123  Mass.  155. 

4.  Length  of  Nonuser  Merely  One  Element.  —  In 
Reg.  v.  Chorley,  12  Q.  B.  515,  64  E.  C.  L.  515, 
it  was  held  that  a  direction  by  the  judge  to  the 
jury  that  an  interruption  of  twenty  years  was 
necessary  to  destroy  a  private  way  was  error. 
The  court,  by  Lord  Denman,  C.  J.,  said: 
"  The  learned  judge  appears  to  have  proceeded 
on  the  ground  that,  as  twenty  years'  user  in 
the  absence  of  an  express  grant  would  have 
been  necessary  for  the  acquisition  of  the  right, 
so  twenty  years'  cesser  of  the  use  in  the  ab- 
sence of  any  express  release  was  necessary  for 
its  loss.  But  we  apprehend  that,  as  an  ex- 
press release  of  the  easement  would  destroy  it 
at  any  moment,  so  the  cesser  of  use  coupled 
with  any  act  clearly  indicative  of  an  intention 
to  abandon  the  right  would  have  the  same 
effect  without  any  reference  to  time.  *  *  * 
The  period  of  lime  is  only  material  as  one  ele- 
ment from  which  the  grantee's  intention  to  re- 
lain  or  abandon  his  casement  may  be  inferred 
against  him;  and  what  period  may  be  sufficient 
in  any  particular  case  must  depend  on  all  the 
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4.  By  Change  in  Condition  of  Estates  —  Cessation  of  Purpose  of  Easement  —  Gen- 
eral  Rule.  —  An  easement  granted  for  a  particular  purpose,  or  appurtenant  to  a 
particular  estate,  ceases  in  the  one  case  when  the  purpose  no  longer  exists,1 
ami  in  the  other  when  the  estate  upon  which  it  depends  ceases.2 

illustrations.  —  For  example,  an  easement  to  take  water  to  supply  a  canal 
ceases  w  hen  the  canal  no  longer  exists;  3  and  an  easement  granted  for  the  par- 
ticular purpose  of  affording  ingress  to  and  egress  from  a  building  is  extinguished 
by  the  destruction  of  the  building.'*  So  a  right  of  way  assigned  to  a  dowager 
over  land  of  her  husband  with  her  dower,  ceases  with  the  estate  in  dower.5  In 
regard  to  party  walls,  the  rule  is  that  when,  without  the  fault  of  either  owner, 
the  buildings  are  destroyed,  the  easement  is  at  an  end,  and  each  becomes  the 
owner  in  severalty  of  his  own  soil  and  of  so  much  of  the  wall  as  stands  upon 
it,  with  the  right  to  dispose  of  it  as  he  sees  proper.6 

Easement  Appurtenant  to  land.  —  It  should  be  observed  that  where  the  easement 
is  appurtenant  to  the  land,  and  not  to  the  building  simply,  it  continues  not- 
withstanding the  destruction  of  the  building.7 


accompanying  circumstances."  To  the  same 
effect  are  Crain  v.  Fox,  16  Barb.  (N.  Y.)  184; 
Steere  v.  Tiffany,  13  R.  I.  56S.  See  also 
Mowry  v.  Sheldon,  2  R.  I.  369,  where  it  was 
held  that  other  circumstances  besides  length 
of  abandonment  are  to  be  considered,  and  that 
a  dominant  owner  who  has  represented  that  he 
intends  to  abandon  is  estopped  from  claiming 
the  easement  as  against  one  who,  influenced 
by  his  representation,  has  expended  money  in 
making  improvements  inconsistent  with  the 
existence  of  the  easement.  And  see  Day  v. 
Walden,  46  Mich.  575. 

Where  a  dam  and  mill  have  been  erected 
and  put  in  operation  so  that  the  statute  privi- 
lege has  attached,  an  entire  and  continued 
disuse  of  the  dam  for  mill  purposes  for  the 
term  of  twenty  years  is  strong  prima  facieevi- 
dence  of  ceasing  to  use  the  privilege  for  an 
unreasonable  time,  by  which  the  privilege  is 
lost  to  the  owner,  and,  unless  rebutted  by 
clear,  strong,  and  satisfactory  proof  of  explana- 
tory circumstances,  must  be  taken  to  be  con- 
clusive. French  v.  Braintree  Mfg.  Co.,  23  Pick. 
(Mass.)  216. 

But  nonuser  for  a  less  period  is  not  alone 
sufficient  evidence  of  an  abandonment.  Wil- 
liams v.  Nelson,  23  Pick.  (Mass.)  141,  34  Am. 
Dec.  45. 

1.  Where  Purpose  Ceases.  —  National  Guaran- 
teed Manure  Co.  v.  Donald,  4  H.  &  N.  16. 

2.  When  Estate  Ceases.  —  Newhoff  v.  Mayo, 
48  N.  J.  Eq.  619,  27  Am.  St.  Rep.  455. 

3.  Easement  to  Take  Water  for  Canal.  —  Na- 
tional Guaranteed  Manure  Co.  v.  Donald,  4 
H.  &  N.  16. 

4.  Easement  of  Ingress  to  and  Egress  from  Build- 
ing. —  Hahn  v.  Baker  Lodge  No.  47,  21  Oregon 
30,  28  Am.  St.  Rep.  723.  In  this  case  the  court 
said:  "  When  the  reason  and  necessity  for  the 
easement  ceased,  within  the  intent  for  which 
it  was  granted,  as  it  did  when  the  building 
was  destroyed  by  fire,  it  would  logically  result 
there  was  an  end  of  the  easement." 

Eight  of  Way  over  Stairway  and  Hall.  —  A  res- 
ervation of  such  a  right  of  way  over  a  stairway 
and  hall  as  may  "  be  necessary  to  the  proper 
use  and  occupancy  of  the  upper  story  "  of  a 
building  does  not  carry  an  interest  in  the  soil, 
and  the  destruction  of  the  building  by  fire  with- 
out the  fault  of  the  servient  owner  extinguishes 


the  right.  Shirley  v.  Crabb,  138  Ind.  200,  46 
Am.  St.  Rep.  376.  To  the  same  effect  is  Doug- 
las v.  Coonley,  84  Hun  (N.  Y.)  158. 

Equity  will  not  preserve  an  easement  in  a 
hall  which  can  only  be  used  in  connection  with 
a  stairway,  after  the  right  to  use  the  stairway 
has  been  lost.  Willard  v.  Calhoun,  70  Iowa 
650. 

5.  Right  of  Way  Assigned  to  Dowager.  —  Hoff- 
man v.  Savage,  15  Mass.  130.  Compare 
Symmes  v.  Drew,  21  Pick.  (Mass.)  278. 

6.  Party  Walls.  —  Sherred  v.  Cisco,  4  Sandf. 
(N.  Y.)  480,  limiting  Campbell  v.  Mesier,  4 
Johns.  Ch.  (N.  Y.)  334,  8  Am.  Dec.  570;  Heartt 
v.  Kruger,  121  N.  Y.  386,  18  Am.  St.  Rep.  829, 
distinguishing  Brondage  v.  Warner,  2  Hill  (N. 
Y.)  145;  Partridge  v.  Gilbert,  15  N.  Y.  601,  69 
Am.  Dec.  632;  Hoffman  v.  Kuhn,  57  Miss.  746, 
34  Am.  Rep.  491;  Duncan  v.  Rodecker,  90 
Wis.  1.  See  also  Hieatt  v.  Morris,  10  Ohio  St. 
523,  78  Am.  Dec.  280.  See  also  Pierce  v.  Dyer, 
109  Mass.  374,  12  Am.  Rep.  716,  where  it  was 
held  that  the  owner  of  one  part  of  a  dwelling 
house  could  not  recover  damages  at  law  for  the 
wilful  neglect  of  the  other  owner  in  permitting 
his  part  to  become  ruinous  and  fall  into  decay, 
whereby  the  plaintiff's  part  was  damaged. 

In  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.)  480,  it 
was  held  that  where  a  party  wall  was  destroyed 
by  fire,  the  law  would  imply  no  obligation  on 
the  adjoining  owners  to  join  in  rebuilding  a 
new  wall,  where  there  was  no  agreement  to  do 
so,  the  parties  being  remitted  to  their  original 
unqualified  title  up  to  the  division  line.  And 
Denio,  C.  J.,  in  speaking  of  that  case,  declares 
that  he  sees  no  solid  distinction  between  a 
total  destruction  of  the  wall  and  buildings,  and 
a  state  of  things  which  would  require  the  whole 
to  be  rebuilt  from  the  foundation ;  that  in  either 
case  there  is  great  force  in  saying  that  the 
mutual  easements  have  become  inapplicable. 
Partridge  v.  Gilbert,  15  N.  Y.  615,  69  Am.  Dec. 
632;  also,  in  Heartt  v.  Kruger,  121  N.  Y.  391, 
18  Am.  Stt/  Rep.  829,  Gray,  J.,  says  of  the 
Sherred  case:  "  The  principle  of  that  decision, 
I  ihink,  was  a  correct  one,  and  it  may  be  well 
applied  here." 

7.  Where  Easement  Appurtenant  to  the  Land.  — 
Chew  v.  Cook,  39  N.  J.  Eq.  396;  Hahn  v.  Baker 
Lodge  No.  47,  21  Oregon  34,  2S  Am.  St.  Rep. 
723;  Day  v.  Walden,  46  Mich.  575.    In  Bangs 
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Dennitions. 


An  Easement  of  Necessity  ceases  when  the  necessity  from  which  it  results  ceases.1 
But  when  created  by  express  grant,  an  easement  does  not  cease  with  the 
necessity  therefor.2 

Other  Illustrations  of  the  General  Rule  appear  in  the  note  below.3 

EAST.  —  See  note  4. 

EASTERLY.  (See  also  the  title  BOUNDARIES,  vol.  4,  p.  784.)  —  The  word 
"easterly,"  when  used  alone  in  a  deed,  will  be  construed  to  mean  "due  east;" 


v.  Parker,  71  Me.  458,  it  was  held  that  when  a 
deed  contained  a  clause  "reserving  a  passway 
from  the  road  aforesaid,  over  or  by  said  lot 
to  the  barn  standing  on  the  adjoining  lot,  being 
said  Mary's  [the  grantor's]  dwelling-house 
lot,"  it  contained  a  reservation  of  a  right  of 
way  to  the  dwelling-house  lot  for  such  pur- 
poses as  a  way  to  the  barn  appurtenant  to  the 
dwelling  house  might  properly  be  used,  and 
that  it  was  not  lost  by  the  destruction  of  the 
barn  standing  thereon  at  the  time  of  the  res- 
ervation. 

1.  Duration  of  Easement  of  Necessity.  —  Holmes 
v.  Goring,  2  Bing.  76,  9  E.  C.  L.  324;  Blum  v. 
Weston,  102  Cal.  362,  41  Am.  St.  Rep.  188; 
Collins  v.  Prentice,  15  Conn.  39,  38  Am.  Dec. 
61;  Oswald  v.  Wolf,  129  111.  200;  Whitehouse 
v.  Cummings,  83  Me.  91,  23  Am.  St.  Rep.  756; 
Oliver  v.  Hook,  47  Md.  301;  Viall  v.  Carpenter, 
14  Gray  (Mass.)  126;  Morse  v.  Benson,  151 
Mass.  440;  Wheeler  v.  Gilsey,  35  How.  Pr.  (N. 
Y.  C.  PI.)  139;  New  York  L.  Ins.,  etc.,  Co.  v. 
Milnor,  I  Barb.  Ch.  (N.  Y.)  353;  Palmer  v. 
Palmer,  150  N.  Y.  139;  Hines  v.  Hamburger, 
14  N.  Y.  App.  Div.  577. 

2.  Atlanta  Mills  v.  Mason,  120  Mass.  244. 

3.  An  Easement  of  an  Open  Dock  and  Common 
Passageway  for  ships  is  extinguished  by  the 
laying  out  of  a  street  and  the  filling  up  of  the 
dock  by  the  city  under  statutory  authority. 
Central  Wharf,  etc.,  Corp.  v.  India  Wharf,  123 
Mass.  567.  To  the  same  effect  is  Mussey  v. 
Union  Wharf,  41  Me.  34.  See  also  Hancock  v. 
Went  worth,  5  Met.  (Mass.)  446,  where  an  ease- 
ment of  a  right  of  passageway  to  certain  build- 
ings was  considered  extinguished  by  the  lay- 
ing out  and  construction  of  a  highway  over 
the  site  of  such  buildings. 

An  easement  for  landing  and  for  access  to  a 
river,  for  the  purpose  of  carrying  on  commerce 
on  the  river,  ceases  with  the  cessation  of  com- 
merce thereon.  Freedom  v.  Norn's,  128  Ind. 
377- 

An  Easement  to  Take  Water  from  a  Well  is  de- 
stroyed by  the  erection  of  buildings  of  a  perma- 
nent character  over  and  upn  the  well.  Ballard 
v.  Butler,  30  Me.  94. 

Use  of  Millyard.  —  In  Blake  v.  Clark,  6  Me. 
436,  it  was  held  that  the  use  of  a  millyard  set 
out  in  the  division  of  an  estate,  "  for  the  use 
and  accommodation  of  the  mills,"  was  "  an 
easement  to  continue  only  so  long  as  the  mills 
should  be  occupied  as  such." 

Water  for  Operating  Mill.  —  An  easement  to 
take  water  on  one  tenement  to  be  used  for 
operating  a  mill  on  another,  when  created  as 
an  easement  appurtenant  to  the  mill  and  not 
to  any  described  parcel  of  land,  is  lost  when 
the  mill  goes  to  decay  or  is  destroyed  and  not 
rebuilt.    Day  v.  Walden,  46  Mich.  575. 

River  Front  —  Lot  Washed  Away.  —  The  own- 


ers of  land  fronting  on  the  Mississippi  river 
and  known  as  the  "  Ringo  place  "  conveyed  a 
portion  of  it,  distant  a  quarter  of  a  mile  from 
the  river,  by  a  deed  which  described  the  lot 
conveyed  as  a  portion  of  the  Ringo  place  and 
recited  that  it  was  conveyed  "  together  with 
the  free  use  of  the  river  front."  The  lot  was 
purchased  to  obtain  the  privilege  of  using  the 
river  front.  Subsequently  the  lot  and  the  in- 
tervening land  were  washed  away  by  the 
river's  encroachment.  It  was  held  that  the 
easement  acquired  by  the  grantee  in  the  river 
front  was  appurtenant  to  the  lot,  and  not  to  the 
Ringo  place,  and  was  extinguished  by  the  de- 
struction of  the  lot.    Weis  v.  Meyer,  55  Ark.  18. 

Grant  of  Right  to  Use  Land  as  Passway  So  Long 
as  Grantor  Uses  Same.  —  A  grant  of  the  right  to 
use  land  of  the  grantor  as  a  passway  so  long  as 
the  grantor  shall  use  it  for  that  purpose  ceases 
when  the  grantor  ceases  to  use  it,  and  no  no- 
tice to  the  grantee  is  necessary  to  terminate 
the  easement.  Batchelder  v.  State  Capital 
Bank,  66  N.  H.  386. 

Railroad  Right  of  Way  —  Railroad  Abandoned. 
—  In  California,  etc.,  R.  Co.  v.  Mecartney,  104 
Cal.  616,  it  was  said:  "  The  right  of  way  "  for 
a  railroad  "  is  in  the  nature  of  an  easement, 
and  is  acquired  only  for  the  purpose  of  the 
railroad.  When  the  road  is  abandoned  or  re- 
moved from  the  strip  of  land  over  whicH  the 
railroad  has  a  right  of  way,  the  land  is  dis- 
charged of  the  burden.  The  right  of  way  no 
longer  exists." 

Under  the  legislative  act  incorporating  the 
Tonawanda  Railroad  Company  it  was  not  the 
purpose  to  limit  the  easements  in  lands  ac- 
quired thereunder  to  the  term  of  the  corporate 
life,  but  it  was  intended  to  make  them  perma- 
nent. Miner  v.  New  York  Cent.,  etc.,  R.  Co., 
123  N.  Y.  242. 

Right  of  Way  of  Ditch  Company  —  Expiration  of 
Charter.  —  Under  Gen.  Stat.  Colo.  1883,  §  240, 
empowering  a  corporation  to  convey  its  prop- 
erty, and  sections  341  and  342,  by  which  its 
property  on  dissolution  passes  to  its  directors, 
instead  of  reverting,  the  right  of  way  of  a  ditch 
company  does  not  cease  with  the  expiration  of 
its  charter,  but,  having  previously  been  con- 
veyed, its  grantee  may  thereafter  continue  the 
use  of  it.  Bailey  v.  Platte,  etc.,  Canal,  etc., 
Co.,  12  Colo.  230.  But  see  Day  v.  Pittsburg, 
etc.,  R.  Co.,  44  Ohio  St.  406. 

4.  "  Countries  East  of  the  Cape  of  Good  Hope," 
in  a  revenue  statute,  means  countries  with 
which,  at  the  time  of  the  statute,  the  United 
States  ordinarily  carries  on  commercial  inter- 
course by  passing  around  that  cape.  Powers 
v.  Comly,  IOX  U.  S.  790;  Hadden  v.  Collector, 
5  Wall.  (U.  S.)  107;  Sturges  v.  Collector,  12 
Wall.  (U.  S.)  19.  See  generally  the  title  Rev- 
enue Laws. 
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Definitions. 


but  that  is  a  rule  of  necessity,  growing  out  of  the  indcfiniteness  of  the  term, 
and  has  no  application  where  other  words  are  used  for  the  purpose  of  qualify- 
ing its  meaning.  Where  such  is  the  case,  instead  of  meaning  "  due  east,"  it 
means  precisely  what  the  qualifying  word  makes  it  mean.1 

EATING-HOUSE.    (See  also  RESTAURANT  ;  SALOON.)  —  See  note  2. 

EAVESDROPPING.  —  Eavesdropping  is  listening  under  walls  and  windows, 
or  the  eaves  of  houses,  to  hearken  after  discourse,  and  thereupon  to  frame 
slanderous  and  mischievous  tales.3  The  offense  consists  in  lurking  about 
dwelling  houses  and  other  places  where  persons  meet  for  private  intercourse, 
and  listening  to  what  is  said,  and  then  tattling  it  abroad  ;  not  in  peeping  or 
looking  into  such  places,  which  is  not  an  indictable  offense.4  Eavesdropping 
is  a  nuisance  indictable  at  common  law ; 5  but  where  the  act  was  authorized 
by  the  master  of  the  house,  such  authorization  is  a  defense.6 

EBB  AND  FLOW.  —  See  the  title  Navigable  Waters. 

ECCENTRICITY.  —  See  the  titles  INSANITY  ;  TESTAMENTARY  CAPACITY. 

ECCLESIASTICAL.  —  See  note  7. 


1.  Fratt  v.  Woodward,  32  Cal.  227,  228. 

2.  Eating-House. —  In  State  v.  Hall,  73  N. 
Car.  252,  a  stall  in  a  market,  at  which  meals 
were  furnished  to  the  public,  was  held  not 
to  be  an  eating-house  within  the  meaning  of 
a  license  act.  But  in  Winter  v.  State,  30  Ala. 
23,  an  oyster  stall  in  a  room  which  was  also 
used  for  retailing  spirituous  liquors,  at  which 
raw  oysters  were  sold  by  retail  and  eaten  at 
the  stand,  was  held  an  eating-house  requiring 
a  license. 

3.  Eavesdropping.  —  Com.  v.  Lovett,  4  Clark 
(Pa.)  5,  6  Pa.  L.  J.  226,  8  Haz.  Reg.  (Pa.)  305; 
Com.  v.  Mengelt,  cited  in  Com.  v.  Lovett,  4 
Clark  (Pa.)  6,  6  Pa.  L.  J.  227;  State  v.  Wil- 
liams, 2  Overt.  (Tenn.)  108;  State  v.  Penning- 
ton, 3  Head  (Tenn.)  299,  75  Am.  Dec.  771,  4 
Bl.  Com.  168,  1  IHawk.  P.  C.  (Curw.  ed.)  695, 
1  Gab.  Cr.  L.  319,  r  Russell  on  Crimes  (5th 
ed.)  438,  1  Bishop  Cr.  L.  (7th  ed.),  §  112, 
Whart.  Cr.  L.,  §  1445,  1  Bouv.  L.  Diet.  (15th 
ed.)  578. 

4.  Com.  v.  Lovett,  4  Clark  (Pa.)  5,  6  Pa.  L. 
J.  226. 

Definition  of  Text-writers.  —  Bishop  defines 
eavesdropping  to  consist  in  "  the  common 
nuisance  of  hanging  about  the  dwelling  house 
of  another,  hearing  tattle,  and  repeating  it  to 
the  disquiet  of  the  neighborhood."  1  Bish. 
Cr.  L.  (8th  ed.),  §  1122. 

Desty  says  (Am.  Crim.  L.,  §  105  e)  that 
eavesdropping  "  consists  in  approaching  near 
to  the  room  occupied  by  the  grand  jury  while 
in  session,  for  the  purpose  of  overhearing 
what  is  said  and  done.  Habitually  lurking 
about  a  dwelling  house,  and  places  where  per- 
sons meet  for  private  intercourse,  secretly 
listening,  and  then  reporting  what  is  said, 
constitutes  the  offense."  The  first,  however, 
is  an  illustration  rather  than  a  definition. 

Listening  about  Grand-jury  Eoom.  (See  also 
the  title  Grand  Juries.) —  It  has  been  held  in 
Tennessee  that  one  is  guilty  of  eavesdropping 
who  secretly  and  stealthily  approaches  the 
room  of  a  grand  jury  while  they  are  engaged 
in  the  performance  of  their  duties,  for  the  pur- 
pose of  overhearing  what  is  said  and  done. 
State  v.  Pennington,  3  Head  (Tenn.)  299,  75 
Am.  Dec.  771.  The  court  said:  "  It  is  diffi- 
cult to  conceive  of  a  more  mischievous  species 
of  this  offense  than  that  now  presented.  The 
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members  of  the  grand  jury  are  required,  by 
their  oath,  to  keep  their  counsels  secret,  and 
are  not  permitted  to  disclose  their  own  acts. 
This  is  a  rule  adopted  upon  the  soundest  pol- 
icy. It  produces  free  and  unrestrained  dis- 
closures and  consultations  in  relation  to  their 
duties,  and  saves  them  from  persecution  or 
injury  from  the  violent  and  unprincipled, 
upon  whom  it  may  be  their  duty  to  inform,  or 
against  whom  they  may  feel  bound  in  the  dis- 
charge of  their  duty  to  act  or  vote.  But,  in 
addition  to  these  considerations,  it  is  necessary 
for  the  ends  of  justice  to  keep  their  proceed- 
ings secret,  so  that  information  may  not  reach 
offenders  of  forthcoming  charges  against 
them,  and  thereby  enable  them  to  escape. 
All  these  evils,  and  more,  would  result  from 
eavesdropping.  If  it  be  an  indictable  offense 
to  clandestinely  hearken  to  the  discourse  of  a 
private  family,  by  which  only  a  private  injury 
would  be  done,  much  more  must  it  be  to  ob- 
tain, by  the  same  unlawful  means,  the  secrets 
of  the  jury-room.  The  same  salutary  princi- 
ple must  cover  both  cases,  and  for  a  much 
stronger  reason  the  latter.  If  the  one  be  a 
nuisance,  much  more  is  the  other.  The  pro- 
ceedings of  juries,  both  grand  and  petit,  are 
so  important  to  the  life,  liberty,  and  property 
of  the  citizen,  that  they  cannot  be  too  carefully 
guarded.  Invasions  of  the  sanctity  of  the 
jury-room  cannot  be  too  severely  punished. 
No  intrusions  upon  their  deliberations  can  be 
tolerated." 

5.  Com.  v.  Lovett,  4  Clark  (Pa.)  5,  6  Pa.  L. 
J.  226;  State  v.  Williams,  2  Overt.  (Tenn.)  108; 
State  v.  Pennington,  3  Head  (Tenn.)  299; 
Dane  Abr.,  Index;  4  Bl.  Com.  168;  Russell 
on  Crimes  (5th  ed.)  438. 

6.  Com.  v.  Lovett,  4  Clark  (Pa.)  5,  6  Pa.  L. 
J.  226. 

In  New  York  it  is  provided  that  any  person 
who  secretly  loiters  about  a  building  with  in- 
tent to  overhear  discourse  therein,  and  repeat 
and  publish  the  same  to  vex,  annoy,  or  injure 
others,  is  guilty  of  a  misdemeanor.  N.  Y. 
Penal  Code,  §  436. 

7.  The  publication  of  banns  and  the  solem- 
nization of  marriages  are  among  the  "  ecclesi- 
astical purposes  "  for  which  a  parish  is 
constituted.  Fuller  v.  Alford,  52  L.  J.  Q.  B. 
Div.  265. 
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ECCLESIASTICAL  CORPORATIONS.  —  See  the  titles  Charities  AND  Trusts 
for  Charitable  Uses,  vol.  5,  p.  893 ;  Corporations  (Private),  vol.  7, 
p.  636;  Religious  Societies. 

ECCLESIASTICAL  LAW.  (See  also  the  titles  DIVORCE,  vol.  9,  p.  723  ; 
Executors  and  Administrators  ;  Legacies  and  Devises  ;  Probate  and 
Administration;  Wills.)  —  Ecclesiastical  law  is  that  body  of  law  which 
was  administered  in  England  by  the  ecclesiastical  courts.  The  existence  in 
England  of  a  separate  order  of  ecclesiastical  courts,  and  a  separate  system  of 
law  by  them  administered,  may  be  traced  back' to  the  time  of  William  the 
Conqueror,  who  separated  the  civil  and  the  ecclesiastical  jurisdictions,  and  for- 
bade tribunals  of  either  class  from  assuming  cognizance  of  cases  pertaining  to 
the  other.  The  elements  of  the  English  ecclesiastical  law  are  the  canon  law, 
the  civil  law,  the  common  law  of  England,  and  the  statutes  of  the  realm.  The 
jurisdiction  of  the  ecclesiastical  tribunals  extended  to  matters  concerning  the 
order  of  clergy  and  their  discipline,  and  also  to  such  affairs  of  the  laity  as 
"  concern  the  health  of  the  soul ;  "  and  under  this  latter  theory  it  grasped  also 
cases  of  marriage  and  divorce,  and  testamentary  causes.  But  in  modern  times 
(1830- 1 858)  these  latter  subjects  have  been  taken  from  these  courts,  and  they 
are  now  substantially  confined  to  administering  the  judicial  authority  and  dis- 
cipline incident  to  a  national  ecclesiastical  establishment.1 

ECLECTIC.  —  See  note  2. 

ECUMENICAL.  —  Universal.  "  Ecumenical  council"  means  a  universal 
council,  a  council  of  all,  not  of  a  part,  and  is  only  applied  to  the  councils  of 
the  Catholic  Church.3 

EDITION.  (See  also  the  title  COPYRIGHT,  vol.  7,  pp.  552,  558.)  —  See  note  4. 


1.  Bouvier's  Law  Diet. 

2.  Eclectic  Practice.  (See  generally  the  title 
Physicians  and  Surgeons.) —  In  Bradbury  v. 
Bardin,  34  Conn.  453,  it  is  said:  "  Without 
professing  to  understand  much  of  medical 
phraseology,  we  suppose  that  the  terms  '  allo- 
pathic practice  '  and  '  legitimate  business,'  in 
the  connection  in  which  they  are  used,  mean 
the  ordinary  method  commonly  adopted  by  the 
great  body  of  learned  and  eminent  physicians, 
which  is  taught  in  their  institutions,  estab- 
lished by  their  highest  authorities,  and  ac- 
cepted by  the  larger  and  more  respectable 
portion  of  the  community.  By  '  eclectic  prac- 
tice.' without  imputing  to  it,  as  ihe  counsel 
for  the  plaintiff  seem  inclined  to,  an  odor  of 
illegality,  we  presume  is  intended  another  and 
different  system,  unusual  and  eccentric,  not 
countenanced  by  the  classes  before  referred 
to,  but  characterized  by  them  as  spurious  and 
denounced  as  dangerous.  It  is  sufficient  to 
say  that  the  two  modes  of  treating  human 
maladies  are  essentially  distinct,  and  based 
upon  different  views  of  the  nature  and  cause 
of  diseases,  their  appropriate  remedies,  and 
the  modes  of  applying  them." 

3.  Groesbeeck  v.  Dunscomb,  41  How.  Pr.  (N. 
Y.  Super.  Ct.)  344.  The  court  said  further: 
"  The  synod  of  Dort,  which  the  plaintiff  im- 
properly calls  the  '  ecumenical  council  of 
Don,'  was  simply  a  meeting  of  a  few  of  the 
presbyteries  of  the  Presbyterian  and  Reformed 
Dutch  churches.  The  word  '  synod  '  signifies 
simply  a  meeting  of  the  few  adjoining  presby- 
teries." 

4.  In  the  Sense  of  New  Edition.  —  An  edition  is 
defined  to  be  a  republication,  sometimes  with 
revision  and  correction;  any  publication  of  a 
book  published  before.  Banks  v.  McDivitt,  2 
Fed.  Cas.  No.  961,  13  Blatchf.  (U.  S.)  163. 


Future  Edition.  —  Chancellor  Kent,  having 
made  arrangements  to  bring  out  the  sixth  edi- 
tion of  his  "  Commentaries  on  American 
Law,"  died  before  the  publication  thereof, 
leaving  a  will  by  which,  in  the  sixth  clause, 
he  made  a  specific  bequest  of  the  Commen- 
taries "  with  the  right  of  renewal  of  all  previ- 
ous and  future  editions,  according  to  law,  and 
all  other  rights  and  privileges  appertaining  to 
the  copyright."  By  the  residuary  clause  of 
the  same  will,  he  bequeathed  all  the  residue 
of  his  estate,  beyond  what  was  before  specially 
bequeathed,  specifying  as  part  of  such  resi- 
due, "  unsold  Commentaries  on  hand,"  in  a 
manner  different  from  the  dispositions  of  the 
sixth  clause.  At  the  time  that  this  will  was 
executed,  the  fifth  edition  was  not  entirely  ex- 
hausted, but  it  became  so  before  the  testator's 
death.  On  the  question  whether  the  sixth  edi- 
tion., which  was  unfinished  at  the  time  of  the 
testator's  death,  was  included  in  the  term 
"  future  editions"  in  the  specific  bequest,  or  in 
the  term  "  unsold  Commentaries  on  hand,"  in 
the  residuary  clause,  the  court  held  that  it 
passed  under  the  specific  bequest  in  the  sixth 
clauseof  the  will;  Jewett,  J.,  saving:  "Theonly 
question  for  our  decision  is,  whether  the  sixth 
edition  of  the  Commentaries,  produced  under 
the  circumstances  stated,  passed  to  the  residu- 
ary legatees  under  the  eighth  clause  of  the 
testator's  will,  or  whether  it  must  be  deemed 
an  edition  fature  to  the  death  of  the  testator, 
published  by  his  legatee  of  the  copyright  in 
pursuance  of  the  ri^ht  of  publishing  future 
editions  of  that  celebrated  work,  as  be- 
queathed to  him  under  the  sixth  clause  of 
said  will.  In  my  opinion,  there  is  no  just 
ground  to  conclude  that  this  edition,  in  the 
condition  in  which  it  was  found  at  the  time  of 
the  death  of  the  testator  is  included  within  the 
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EDITOR.  —  One  who  edits ;  one  who  superintends  or  revises  any  book  for 
publication;  one  who  conducts  or  manages  a  periodical,  newspaper,  or  maga- 
zine for  publication.1 

EDUCATE  —  EDUCATION,  ETC.  (See  also  the  titles  CHARITIES  AND 
Trusts  for  Charitable  Uses,  vol.  5,  p.  893  ;  Conditions,  vol.  6,  p.  499; 
Executors  and  Administrators;  Guardian  and  Ward;  Legacies  and 
Devises;  Parent  and  Child;  Schools;  Support  and  Maintenance; 
Universities  and  Colleges  ;  Wills.)  —  To  educate  is  to  bring  up  ;  to  train ; 
to  instruct.2 


words  or  meaning  of  the  eighth  clause  of  the 
will.  By  that  clause  nothing  is  proposed  to 
be  disposed  of,  except  such  properly  of  the 
testator  as  remained  beyond  what  was  therein 
before  specially  bequeathed;  not  even  '  unsold 
Commentaries  on  hand.'  It  was  not  designed 
by  that  clause  to  disturb  or  displace  any  be- 
quest or  provision  previously  made  by  the 
will.  The  property  in  this  edition  clearly  did 
not  pass  to  the  residuary  legatee  as  '  unsold 
Commentaries  on  hand,'  for  it  had  no  exist- 
ence as  such  at  the  death  of  the  testator  nor 
did  it  form  any  part  of  the  residue  of  the  tes- 
tator's estate  at  his  death.  The  contracts 
made  by  the  testator  in  his  lifetime  for  pub- 
lishing the  edition  of  his  Commentaries  in 
question,  although  in  part  executed,  did  not 
constitute  it  an  edition;  nothing  short  of  a 
publication  could  have  that  effect.  An  edition 
of  a  book  is  the  publication  of  it.  That  did 
not  take  place  until  several  weeks  after  the 
decease  of  the  testator;  and  then,  under  and 
by  virtue  of  the  copyright  bequeathed  to  him 
by  the  sixth  clause  of  the  will,  William  Kent 
published  this  edition,  for  which  he  took  out  a 
copyright  in  his  own  name  as  the  proprietor 
of  the  work.  I  think  trfat  he  was  fully 
authorized  so  to  do,  under  the  bequest  to 
him,  and  that  it  became  a  '  future  edition' 
within  the  meaning  of  the  sixth  clause  of  the 
will,  and  the  avails  subject  to  be  disposed  of 
as  therein  provided."  Hone  v.  Kent,  6  N.  Y. 
-39°- 

1.  Editor.  (See  also  the  titles  Newspapers; 
Notice;  and  see  Encyc.  of  Pleading  and 
Practice,  title  Publication.) — In  Brown  v. 
Woods,  6  J.  J.  Marsh.  (Ky.)  iR,  it  is  said: 
"  There  is  an  intermediate  personage,  often 
connected  with  the  business  of  printing,  who 
may  not  furnish,  as  the  production  of  his 
mind,  the  words,  sentences,  and  ideas,  to  be 
printed,  and  who  may  not  set  the  type  or  work 
the  press,  but  who  superintends  the  correction 
of  the  proof-sheet  of  the  printer,  and  who,  in 
regard  to  the  publication  of  a  newspaper, 
selects  the  matter  proper  for  publication. 
Such  a  person  cannot,  with  strict  propriety,  be 
denominated  either  author  or  printer;  but  as 
contradistinguished  from  these,  he  is  properly 
called  an  editor.  It  is  possible  that  one  man 
may  perform  the  various  duties  of  author, 
■editor,  and  printer.  But  it  is  not  generally 
done.  The  advantages  resulting  from  the 
division  of  labor  are  such,  that  in  the  printing 
business,  authors,  editors  and  printers  gen- 
erally have  their  appropriate  and  separate  de- 
partments to  superintend.  An  editor  may, 
and  frequently  does,  furnish  original  matter 
for  publication ;  but  it  is  not  indispensable  to 
his  character  that  he  should  do  so."  In  that 
case  it  was  held  that  the  certificate  of  publica- 


tion by  the  editor  fulfilled  a  requirement  that 
the  certificate  should  be  given  by  the  printer 
in  whose  paper  the  order  should  have  been 
published. 

The  Oregon  code  provides,  where  an  action 
is  brought  against  a  nonresident  or  absent  de- 
fendant who  has  property  within  the  state,  for 
a  service  of  summons  by  publication,  and 
directs  that  the  order  of  court  shall  designate 
the  newspaper  in  which  publication  is  to  be 
made,  and  that  the  proof  of  such  publication 
shall  be  "  the  affidavit  of  the  printer,  or  his 
foreman,  or  his  principal  clerk."  Where  such 
service  had  been  made,  and  papers  setting 
forth  the  fact  thereof  were  offered  in  evidence, 
it  was  objected  that  it  appeared  from  said 
papers  that  no  proof  of  service  by  publication 
was  ever  made,  the  affidavit  thereof  being 
made  by  the  editor  of  "  The  Pacific  Christian 
Advocate,"  not  by  "  the  printer,  or  his  fore- 
man, or  his  principal  clerk."  But  the  court 
held  that  the  provisions  of  the  statute  were 
complied  with  by  the  affidavit:  Field,  J.,  say- 
ing: "  The  majority  of  the  court  are  also  of 
opinion  that  the  provision  of  the  statute  requir- 
ing proof  of  the  publication  in  a  newspaper  to 
be  made,  by  the  '  affidavit  of  the  printer,  or  his 
foreman,  or  his  principal  clerk,'  is  satisfied 
when  the  affidavit  is  made  by  the  editor  of  the 
paper.  The  term  '  printer,'  in  their  judgment, 
is  there  used  not  to  indicate  the  person  who 
sets  up  the  type  —  he  does  not  usually  have 
a  foreman  or  clerks  —  it  is  rather  used  as 
synonymous  with  '  publisher.'  The  Supreme 
Court  of  New  York  so  held  in  one  case,  observ- 
ing that,  for  the  purpose  of  making  the  re- 
quired proof,  publishers  were  '  within  the 
spirit  of  the  statute.'  Bunce  v.  Reed,  16  Barb. 
(N.  Y.)  350.  And  following  this  ruling,  the 
Supreme  Court  of  California  held  that  an 
affidavit  made  by  a  '  publisher  and  proprietor  ' 
was  sufficient.  Sharp  v.  Daugney,  33  Cal. 
512.  The  term  editor,  as  used  when  the  stat- 
ute of  New  York  was  passed,  from  which  the 
Oregon  law  is  borrowed,  usually  included  not 
only  the  person  who  wrote  or  selected  the 
articles  for  publication,  but  the  person  who 
published  the  paper  and  put  it  into  circulation. 
Webster,  in  an  early  edition  of  his  Dictionary, 
gives  as  one  of  the  definitions  of  an  editor,  a 
person  '  who  superintends  the  publication  of  a 
newspaper.'  It  is  principally  since  that  time 
that  the  business  of  an  editor  has  been  sepa- 
rated from  that  of  a  publisher  and  printer,  and 
has  become  an  independent  profession."  Pen- 
noyer  v.  Neff.  95  U.  S.  714. 

2.  Moral  Education.  —  In  an  action  of  libel 
brought  against  the  next  friend  of  certain 
minors,  because,  in  a  petition  for  the  removal 
of  the  guardian  of  the  minors,  he  alleged  that 
the  guardian  "  had  in  his  family  a  girl,  who 
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is  now  probably  over  sixteen  years  of  age, 
who  came  to  live  with  him  at  about  the  age  of 
thirteen  years,  and  has  remained  in  his  family 
ever  since;  her  reputation  is  ruined,  and  she 
is  now  an  example  of  shame  and  prostitution  " 
- — the  defense  set  up  was,  that  the  statement 
was  privileged,  inasmuch  as  it  was  made  in 
proceedings  for  the  removal  of  a  guardian; 
and  it  was,  therefore,  a  matter  included  in, 
and  part  of,  a  judicial  proceeding.  The  court 
held  the  statement  privileged,  for  the  county 
court,  under  the  Code,  §  521,  subs.  4,  had  the 
power  to  remove  a  guardian  "  where  he  neg- 
lects to  educate  or  maintain  his  ward  according 
to  his  degree  and  circumstances,"  and  there- 
fore, when  the  guardian's  habits,  principles, 
or  domestic  associations  are  such  as  tend  to 
the  corruption  and  contamination  of  his  ward, 
he  may  be  removed.;  Nelson,  J.,  saying:  "  In 
its  broadest  sense,  the  word  education  compre- 
hends, not  merely  the  instruction  received  at 
school  or  college,  but  the  whole  course  of  train- 
ing—  moral,  intellectual,  and  physical;  and 
with  a  view  to  the  highest  and  best  interests 
of  minors,  we  hold  that  it  is  so  used  in  the 
statute.  *  *  *  It  follows,  therefore,  that 
the  plaintiff  in  error  had  a  perfect  right  to 
present  the  petition  in  the  names  of  the  in- 
fants by  him,  as  their  next  friend,  to  be  quali- 
fied to  the  truth  of  its  contents;  and  that, 
when  the  petition  was  so  presented  and  filed, 
it  became  a  regular  judicial  proceeding." 
Ruohs  v.  Backer,  6  Heisk.  (Tenn.)  395. 

Wills.  —  A  bequest  was  "to  my  wife, 
*  *  *  subject  to  the  following  conditions: 
viz.,  that  my  said  wife  shall  relinquish  all  her 
right  of  dower  in  my  estate,  and  provided  also 
that  she  educate  and  bring  up  my  grand- 
daughter M.  L.  R."  The  wife  died  in  seven 
days  after  the  testator,  without  expressly 
waiving  the  provision  made  for  her  in  the  will, 
or  claiming  her  dower.  It  was  held  in  an 
action  by  the  wife's  administrator,  against  the 
testator's  executor,  to  recover  the  property  so 
bequeathed  to  the  wife,  that  her  acceptance  of 
such  provision  might  be  presumed,  it  being 
more  beneficial  than  her  right  to  dower;  and 
that  the  condition  to  educate  the  granddaughter 
was  a  condition  subsequent,  and  so  the  legacy 
vested  in  the  wife;  and  the  nonperformance  of 
this  condition,  being  occasioned  by  an  act  of 
Providence,  did  not  divest  the  legacy;  the 
court,  Shaw,  C.  J.,  saying:  "  The  other  con- 
dition was  that  the  legatee  should  educate  and 
bring  up  the  testator's  granddaughter.  This 
is  clearly  a  condition  subsequent.  It  was  to 
be  performed  for  a  time  which  might,  and 
probably  would,  continue  long  after  the  legacy 
was  to  vest.  The  defendant  objects  that  it 
was  not  complied  with.  To  this  there  are  two 
answers,  depending  upon  the  force  of  the 
terms,  educate  and  '  bring  up.'  If  they  imply 
personal,  parental  care,  then  the  duty  termi- 
nates with  her  own  life,  and  the  condition  was 
performed.  She  did  educate  and  bring  up  the 
granddaughter,  so  long  as  she  lived;  though 
it  was,  indeed,  for  a  very  short  period.  Be- 
sides, in  the  case  of  a  condition  subsequent, 
the  act  of  God  excuses  nonperformance.  But 
if  '  to  educate  and  bring  up  '  means  to  furnish 
subsistence  to  the  granddaughter,  then  the 
condition  was  a  mere  charge  on  the  legacy; 
and  it  might  be  performed  by  the  personal  rep- 
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resentative,  and  would  not  prevent  the  legacy 
from  vesting.  We  think  that  a  personal  care 
was  intended,  and,  consequently,  that  by  the 
death  of  the  legatee  the  legacy  became  dis- 
charged of  the  condition."  Merrill  v.  Emery, 
10  Pick.  (Mass.)  507.  See  also  Richards  v. 
Merrill,  13  Pick.  (Mass.)  405. 

A  testator  made  certain  devises,  "provided 
*  *  *  that  the  devises  hereinbefore  con- 
tained, to  the  children  of  my  said  son,  are 
made  upon  this  express  condition,  that  the 
children  of  my  said  son  be  educated  in  Eng- 
land, and  in  the  Protestant  religion  according 
to  the  rites  of  the  Church  of  England;  and  in 
case  any  one  or  more  of  such  children  shall  be 
educated  abroad,  or  not  in  the  Protestant  re- 
ligion' according  to  the  rites  of  the  Church  of 
England,  then  I  do  hereby  revoke,"  etc.,  and 
there  was  a  gift  over.  The  children  went  with 
their  father  to  France  when  very  young,  and 
remained  with  him  there  from  1802  to  1810, 
during  which  time  he  was  detained  as  a  pris- 
oner of  war  by  Napoleon;  but  they  might  have 
returned  to  England,  had  their  father  so 
pleased.  They  were,  while  in  France,  edu- 
cated at  Roman  Catholic  schools,  but  were  not 
proved  to  have  been  taught  Roman  Catholic 
doctrines,  but  were  able  to  receive  religious 
instruction  from  a  Protestant  minister  who 
attended  each  of  their  schools.  On  their  re- 
turn to  England,  at  the  peace  of  1814,  they 
were  sent  to  English  Protestant  schools.  It 
was  held  that  the  children  took  vested  estates 
subject  to  be  divested  upon  certain  contingen- 
cies; that  the  proviso  constituted  a  condition 
subsequent,  to  defeat  vested  estates,  and  was 
therefore  to  be  construed  strictly;  and  that, 
under  these  circumstances,  the  children  had 
not  incurred  the  forfeiture  within  the  words 
of  the  proviso.  Clavering  v.  Ellison,  7  H.  L. 
Cas.  707. 

Compare  Magee  v.  O'Neill,  19  S.  Car.  170. 

Where  the  words  of  a  will  were:  "  My  prop- 
erty, after  my  debts  are  paid,  I  leave  and  be- 
queath to  my  beloved  wife,  A.,  and  wish  her 
to  educate  my  two  daughters,  J.  and  G.,  with 
care,"  etc.,  it  was  held,  in  the  absence  of  any 
other  bequest,  gift,  or  devise,  except  the  gift 
of  a  ring  to  one  M.,  "  that  there  was  nothing 
to  limit  the  devise  to  any  species  of  property, 
or  to  any  proportion  of  it,  and  that  all  the  tes- 
tator's property  must  pass,  or  none  of  it;"  and 
that  he  gave  the  children  nothing,  "  but  for 
the  purpose  of  educating  and  rearing  them, 
he  invests  everything  in  his  wife."  Jackson 
v.  Housel,  17  Johns.  (N.  Y.)  281,  283. 

Again,  in  a  case  where  under  a  will,  direc- 
tions were  given,  and  provision  made,  for  the 
education  of  three  grandsons  of  the  testator 
until  such  time  as  they  should  become  of  age, 
and  the  real  estate  of  the  testator  was  charged 
with  the  expense  necessary  therefor,  and  the 
provision  was  not  carried  out;  upon  a  bill 
brought  by  the  grandsons  sixteen  years  there- 
after, against  the  devisees  under  the  will,  to 
be  reimbursed  by  way  of  compensation  for  the 
injury  claimed  to  have  been  sustained  by 
reason  of  the  nonf  ullilmcnt  of  the  terms  of  the 
will,  in  respect  to  their  education,  demanding 
a  sum  equal  to  that  which  ought  to  have  been 
applied  to  that  purpose,  it  was  held  that  the 
bill  should  be  dismissed.  Johns  v.  Sloops,  5 
Har.  &  J.  (Md.)  430. 
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So,  uruler  a  provision  in  a  will  that  the  in- 
ome  ol  certain  funds  placed  in  i  he  hands 
of  trustees  —  should  be  paid  to  the  father  of  a 
child,  to  be  by  him  applied  to  the  education  of 
the  chilil,  it  was  decided  to  be  a  beneficial  gift 
to  the  father,  and  that  he  was  to  judge  in  what 
m. inner  the  child  should  be  educated.  Byne 
v.  Blackburn,  26  Beav.  41. 

In  the  case  of  Foley  v.  Parry,  5  Sim.  138, 
145,  affirmed  1  Myl.  &  K.  138,  a  testator  made 
a  certain  bequest  to  his  wife  for  life,  and,  after 
her  decease,  to  the  plaintiff,  using  the  words: 
"  It  is  my  particular  wish  and  request  that  my 
dear  wife  will  superintend  and  take  care  of  his 
[the  plaintiff's]  education,  so  as  to  fit  him  for 
any  respectable  profession  or  employment." 
The  court  decided  that  these  words  amounted 
to  a  "  gift  to  the  plaintiff  of  the  expenses  of  his 
education,  and  that  this  education  included 
maintenance,"  and  that  he  was  entitled  to  be 
educated  and  maintained  up  to  the  age  of 
twenty-one,  so  as  to  fit  him  for  any  respectable 
profession  or  employment. 

Where  property  was  left  in  trust,  the  profits 
to  be  applied  to  the  education  of  two  minors 
during  the  life  of  the  testator's  wife,  and  on 
her  decease  the  property  was  to  be  divided  be- 
tween the  minors,  or,  in  case  of  the  death  of 
one,  to  go  to  the  other,  and  one  died,  it  was  held 
that  a  moiety  of  the  rents  accruing  between  her 
death  and  that  of  the  testator's  wife  became 
the  estate  of  the  deceased,  and  not  of  the  sur- 
viving minor,  and  that  "  a  gift  for  the  education 
of  the  legatee  is  an  absolute  gift."  Webb  v. 
Kelly,  9  Sim.  469. 

So,  in  a  case  in  the  Supreme  Court  of  the 
United  States,  the  question  of  the  construction 
of  the  word  education  as  used  in  a  will  was  in 
issue.  The  will  provided  for  the  sale  of  all 
the  property,  real  and  personal,  of  the  testa- 
trix, that  the  same  should  be  invested  in  cer- 
tain funds,  and  that  the  interest  thereof  should 
"  be  applied  to  the  proper  education  "  of  B., 
S.,  and  J.,  "  so  that  they  may  be  severally 
fitted  and  accomplished  in  some  useful  trade; 
and  to  each  of  them  who  shall  have  lived  to 
finish  his  education,  or  to  reach  the  age  of 
twenty-one,  I  give  and  bequeath  one  hundred 
pounds  to  set  him  up  in  his  trade;"  and  in  a 
subsequent  clause  of  the  will,  in  making  other 
provisions,  the  following  terms  were  used: 
viz.,  "  the  education  "  of  B.,  S.,  and  J., 
"  being  completed;  "  "  to  the  education  of  my 
nephews;  "  "  to  the  education  of  the  said  "  B., 
S.,  and  J. ;  and  "  shall  have  finished  their  edu- 
cation." It  was  held  that  an  education  to 
fit  and  prepare  the  legatees  for  some  useful 
trade  was  intended,  and  not  an  education  for 
one  of  the  learned  professions.  Dandridge  v. 
Washington,  2  Pet.  (U.  S.)  370.  In  this  case 
the  court  said:  "  This  bequest  seems  to  have 
been  made,  not  with  a  view  of  adding  to  their 
private  fortunes,  but  with  a  view  to  their  edu- 
cation and  preparation  for  that  particular  busi- 
ness which  they  were  afterwards  to  pursue. 
They  are  not,  therefore,  entitled  to  the  whole 
fund,  whatever  may  be  its  amount,  but  to  so 
much  of  it  as  is  required  for  the  object  it  is  to 
accomplish.  In  ascertaining  the  amount 
which  is  so  applicable,  the  plaintiffs  contend 
that  one  of  the  learned  professions  may  be 
taken  as  the  standard  with  as  much  propriety 
as  the  trade  or  art  of  a  mechanic.    The  court 
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does  not  think  so.  The  distinction  between  a 
profession  and  a  trade  is  well  understood. 
*  *  *  If  the  testatrix  had  contemplated 
what  in  the  common  intercourse  of  society  is 
denominated  a  profession,  she  would  scarcely 
have  used  a  term  which  is  generally  received 
as  denoting  one  of  the  mechanical  arts.  But 
we  do  not  think  the  bequest  is  confined  to  the 
expense  of  acquiring  the  trade  so  as  to  be  en- 
abled to  exercise  it  in  the  common  way.  Such 
does  not  appear  to  have  been  the  intent  of  the 
testatrix.  Her  bounty  is  extended  to  the 
proper  education  of  three  relatives  so  that  they 
may  be  severally  fitted  and  accomplished  in 
some  useful  trade.  Their  education  is  a  pri- 
mary object,  as  well  as  their  acquisition  of  the 
trade;  and  *  *  *  we  cannot  doubt  that 
the  testatrix  intended  such  an  education  as 
would  fit  her  relatives  to  hold  a  distinguished 
place  in  that  line  of  life  in  which  she  designed 
them  to  move." 

Building  Restrictions.  (See  also  the  title 
Building  Restrictions  and  Restrictive. 
Agreements,  vol.  5,  p.  2.)  —  An  association 
was  formed,  as  proprietors  of  a  building  to  be 
erected  and  "  used  exclusively  for  an  acad- 
emy, and  similar  purposes."  Subsequently  a 
building  was  erected  by  the  trustees  appointed 
by  the  association,  on  land  conveyed  to  them 
to  hold  in  trust  for  the  proprietors,  "  while 
they  maintain  a  building  thereon  for  the  pur- 
poses of  education."  At  first,  the  building 
was  used  as  an  academy;  but,  not  being  sus- 
tained, it  was  leased  by  the  trustees  to  a  dis- 
trict school.  The  heirs  of  the  grantor,  in  the 
meanwhile,  conveyed  the  premises  to  A.,  who- 
sowed  turnips  thereon,  which  the  trustees 
pulled  up.  In  action  of  tort  for  breaking  and 
entering  A.'s  close,  it  was  held  that  the 
grantee's  estate  was  not  terminated  by  the 
leasing  of  the  building  to  the  district  school ; 
the  court,  Chapman,  C.  J.,  saying:  "  The  evi- 
dent intention  of  the  proprietors,  at  the  time, 
was,  that  the  building  should  be  occupied  for 
such  a  school  as  is  usually  called  an  academy. 
Yet  they  did  not  restrict  themselves  to  the 
maintenance  of  such  a  school,  in  these  articles 
of  agreement  cited  above.  And  when  Sanford 
came  to  make  his  deed,  he  restricted  them  only 
to  the  maintenance  of  the  building  for  the 
purposes  of  education.  This  would  embrace 
such  a  school  as  is  called  a  district  school. 
And  it  did  not  require  the  trustees  to  retain 
the  control  or  superintendence  of  the  school, 
or  restrict  them  from  renting  it  to  others,  who 
should  maintain  a  school,  as  lessees."  Peck 
v.  Claflin,  105  Mass.  420. 

Exemption  from  Taxation.  (See  also  the  title 
Exemption  from  Taxation.)  —  A  statute  ex- 
empted property  used  or  appropriated  for  lit- 
erary, educational,  benevolent,  charitable,  or 
religious  purposes.  It  was  held  that  a  farm 
upon  which  there  was  a  school,  the  scholars  in 
addition  to  attending  school  being  required  to 
work  the  farm,  and  the  products  of  the  farm 
being  applied  to  the  maintenance  of  the 
school,  was  exempt.  The  court  said:  "The 
purpose  of  the  plaintiff's  incorporation  was  the 
education  of  boys.  Education  is  a  broad  and 
comprehensive  term.  It  has  been  defined  as 
the  process  of  developing  and  training  the 
powers  and  capabilities  of  human  beings.  To 
educate,  according  to  one  of  Webster's  defini- 
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tions,  is  to  prepare  and  fit  for  any  calling  or 
business,  or  for  activity  and  usefulness  in  life. 
Education  may  be  particularly  directed  to 
either  the  mental,  moral,  or  physical  powers 
and  faculties,  but  in  its  broadest  and  best 
sense  it  relates  to  them  all.  The  plaintiff's 
trustees  did  not  exceed  their  authority  under 
their  certificate  of  incorporation  when  they 
established  an  institution  one  of  whose  pur- 
poses was,  according  to  the  facts  found,  to 
provide  a  place  where  young  men,  whose  early- 
education  had  been  neglected,  can  be  in- 
structed, their  physical  welfare  cared  for,  and 
a  practical  knowledge  of  work,  especially  in 
agriculture,  given,  by  requiring  of  each  mem- 
ber of  the  school  a  certain  amount,  usually 
two  or  three  hours  per  day,  of  manual  labor 
on  said  farm.  It  appears  further  in  the  facts 
that  the  aim  of  the  industrial  arrangements  is 
not  so  much  to  secure  pecuniary  benefit  as  to 
provide  for  physical  culture,  teach  how  to  do 
various  kinds  of  farm  work,  form  habits  of 
industry,  and  inculcate  right  views  of  manual 
labor,  and  especially  of  agriculture."  Mt. 
Hermon  Boys'  School  v.  Gill,  145  Mass.  146. 

Where  by  an  English  statute  a  duty  was 
imposed  upon  the  annual  value,  income,  or 
profits  of  property  belonging  to  any  body  cor- 
porate or  unincorporate,  subject  to  an  exemp- 
tion in  favor  of  property  which,  or  the  income 
or  profits  whereof,  shall  be  legally  appropriated 
and  applied  for  the  promotion  of  education, 
literature,  science,  or  the  fine  arts,  it  was 
held  that  the  property  of  the  Institution  of 
Civil  Engineers  was  not  entitled  to  the  benefit 
of  the  exemption,  because  it  was  property 
appropriated  and  applied,  not  for  the  promo- 
tion of  general  education  or  science,  but  for 
the  promotion  of  a  particular  branch  of  knowl- 
edge in  order  to  enable  the  members  of  the  in- 
stitution to  practice  with  more  success  the 
profession  of  a  civil  engineer.  Matter  of  Civil 
Engineers,  19  Q.  B.  Div.  610. 

Educational  Qualification.  (See  also  the  title 
Elections,  post.)  —  Those  provisions  of  the 
"  Dortch  Law,"  Tennessee  Acts  1890,  c.  24(Ex. 
Sess.),  which  make  it  a  misdemeanor  for  any 
person  to  remove  ballots  from  the  voting  place, 
or  to  aid  a  voter  in  the  selection  or  marking 
of  his  ticket,  and  require  all  voters,  including 
illiterates,  to  select  and  mark  their  own 
tickets,  with  such  assistance  only  as  the  elec- 
tion officers  may  lawfully  afford,  are  valid  and 
constitutional.  These  provisions  do  not  re- 
quire such  educational  qualification  on  the 
part  of  voters  as  render  them  obnoxious  to  the 
state  constitution.  They  are  a  just  and  rea- 
sonable exercise  of  the  legislative  "  power  to 
enact  laws  to  secure  the  freedom  of  elections 
and  the  purity  of  the  ballot-box."  They  do 
not  impose  oppressive  or  impossible  conditions 
upon  the  exercise  of  the  elective  franchise. 
The  court  said:  "The  proposition  that  the 
statute  before  us  adds  to  these  qualifications 
that  of  education  is  comprehensive,  and  in- 
volves more  or  less  refinement  of  the  term  edu- 
cational. Educutton  is  a  broad  term,  and 
includes  all  knowledge  if  we  take  it  in  its  full 
and  not  its  legal  or  popular  sense.  Whatever 


we  learn  by  observation,  by  conversation,  or 
by  other  means  away  from  what  has  been  im- 
planted by  nature,  is  education.  In  fact, 
everything  not  known  intuitively  and  instinct- 
ively is  education,  but  not  in  the  sense  we 
must  understand  the  objection  to  this  act." 
Cook  v.  State,  90  Tenn.  409. 

English' Education.  —  In  Board  of  Education 
v.  Welch,  51  Kan.  806,  it  is  said:  "  In  the 
high  school  of  the  city  of  Topeka  there  are 
taught,  among  other  branches,  mathematics, 
physics,  history,  English  classics,  rhetorical 
exercises,  vocal  training,  physical  culture, 
Latin,  and  German.  An  education  acquired 
through  the  medium  of  the  English  language 
is  an  English  education.  If  the  same  branches 
were  taught  in  the  Latin  or  the  German  lan- 
guage, it  would  not  be  an  English  education  ; 
but  the  mere  fact  that  the  Latin  and  German 
languages  are  taught  does  not  change  the 
character  of  the  school  from  an  English  one. 
The  common-school  medium  of  instruction  is 
the  English  language,  in  accordance  with  the 
provisions  of  the  statute."  See  also  Powell 
v.  Board  of  Education,  97  111.  375. 

Board  of  Education.  —  See  Board,  vol.  4,  p. 
593.    And  see  the  title  Schools. 

Missionary,  Educational,  and  Benevolent  Enter- 
prises.—  See  Benevolent,  vol.  3,  p.  1039;  De 
Camp  v.  Dobbins,  29  N.  J.  Eq.  36. 

1.  Tenor  and  Effect.  —  In  People  v.  Warner,  5 
Wend.  (N.  Y.)27i,  it  is  said:  "The  word  'tenor' 
has  a  technical  meaning,  and  requires  an 
exact  copy;  and  the  defendant's  counsel  infers 
that,  because  effect  is  often  used  with  it,  a  like 
meaning  is  to  be  put  on  that  word.  This  in- 
ference does  not  strike  me  as  conclusive  or 
correct.  Because  '  tenor  and  effect '  require 
an  exact  copy,  it  is  not  to  be  inferred  that 
•  substance  and  effect  '  require  as  much.  The 
ordinary  meaning  of  the  word  effect,  as  well 
as  judicial  decisions  thereon,  refute  the  inter- 
pretation which  the  defendant's  counsel  has 
given  to  it.  Where  an  instrument  was  alleged 
to  be  '  to  the  effect  following,'  a  literal  copy 
was  not  required.  Archb.  Crim.  PI.  68.  Even 
the  words  '  in  manner  and  form  following  '  do 
not  require  a  perfect  copy.  Rex  v.  May,  1 
Doug.  193;  Rex  v.  Sheppard,  1  Leach  C.  C. 
227.  It  is  expressly  said  in  Rex  v.  Bear,  2 
Salk.  417,  that  the  words  ad  effectum  sequenlem 
were  loose  and  useless  when  joined  to  juxta 
tenorem.  To  my  apprehension,  the  '  substance 
and  effect '  of  an  instrument  in  writing  cannot, 
either  in  common  parlance  or  legal  import,  be 
understood  to  mean  an  exact  copy  of  it." 

Prosecute  with  Effect.  (See  also  the  titles 
Bonus,  vol.  4,  p.  618;  Replevin;  and  see 
Encyc.  of  Pl.  and  Pk.,  titles  Appeal  Bonds, 
vol.  1,  p.  963;  Replevin.) — This  phrase  is 
used  in  replevin  bonds  and  appeal  bonds,  and 
has  been  held  to  mean  "  prosecute  with  suc- 
cess." Thus,  where  the  plaintiff  distrained, 
and  the  tenant  replevied  the  goods,  the  sheriff 
taking  a  replevin  bond  from  the  tenant,  con- 
ditioned "  for  his  prosecuting  his  suit  with 
effect,"  and  in  the  replevin  suit  judgment  was 
for  the  defendant  in  replevin,  it  was  held,  the 
tenant  not  having  made  a  return  of  the  goods, 
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and  the  sheriff  having  lost  the  bond,  that  the 
bond  w  as  forfeited,  and  that  the  plaintiff  might 
proceed  against  the  sheriff;  the  court,  by  Hol- 
royd,  J.,  saying:  "  The  failure  of  prosecuting 
the  suit  with  success  is,  we  think,  a  failure  of 
prosecuting  the  same  with  effect.'"  Perreau  v. 
Be  van,  5  B.  &  C.  284,  300,  11  E.  C.  L.  230, 
236,  S  D.  &  R.  72.  See,  to  the  same  effect, 
Gould  v.  Warner,  3  Wend.  (N.  Y.)  54. 

So  in  Karthaus  v.  Owings,  6  Har.  &  J.  (Md.) 
13S,  it  was  held  that  the  true  construction  of 
the  words  "  prosecute  with  effect,"  in  an  ap- 
peal bond,  was  that  the  appellant  should  prose- 
cute the  appeal  to  a  successful  termination  or 
a  reversal  of  the  judgment.  The  court  said: 
"  On  the  part  of  the  appellant  it  was  contended 
that  the  words  '  prosecute  with  effect '  mean 
that  the  party  praying  the  appeal  shall  prose- 
cute it  to  final  judgment,  while  the  other  side 
insisted  that  these  words  imposed  on  the  ap- 
pellant the  necessity  of  prosecuting  the  appeal 
to  a  successful  termination  or  a  reversal  of  the 
judgment.  This  court  are  of  opinion  that  the 
construction  adopted  by  the  appellee's  counsel 
is  the  correct  one.  It  is  certainly  warranted 
by  the  grammatical  meaning  of  the  terms 
used." 

Same — -Nonsuit.  —  So  where  the  plaintiff  in 
replevin  is  nonsuited,  it  is  held  that  he  has 
not  prosecuted  his  suit  with  effect,  and  the 
bond  is  forfeited.  Turnor  v.  Turner,  2  Brod. 
&  B.  107,  6  E.  C.  L.  58,  4  Moo.  606. 

Thus,  in  an  action  of  debt  on  a  recognizance 
given  in  an  action  de  7iomine  replegiando,  that 
the  plaintiff  who  sued  out  the  writ  of  replevin 
"  should  prove  his  liberty,  etc.,  and  personally 
appear  in  court  and  prosecute  his  suit  to 
effect"  and  the  plaintiff  suffered  a  judgment 
of  nonsuit,  and  then  surrendered  himself  to  the 
defendant,  who  accepted  him,  and  the  bail 
paid  the  costs  of  suit,  it  was  held  that  submit- 
ting to  a  nonsuit  was  not  prosecuting  the  suit 
to  effect,  and  that  the  recognizance  was  for- 
feited; and  that  the  acceptance  of  the  plaintiff 
by  the  defendant,  in  the  action  of  replevin,  did 
not  discharge  the  right  of  action  on  the  recog- 
nizance against  the  bail;  the  court  saying: 
"A  party  submitting  to  a  nonsuit  does  not 
prosecute  the  suit  to  effect,  nor,  if  the  writ  be 
abated  for  any  cause,  will  it  save  the  recog- 
nizance, unless  another  writ  be  sued  out  with 
due  diligence.  *  *  *  The  only  question 
that  can  be  raised  is,  whether  the  surrender  to 
the  plaintiff,  and  the  acceptance  by  him, 
amounted  to  a  discharge  of  the  recognizance. 
We  think  there  is  no  ground  for  that  opinion. 
There  were  good  reasons  for  the  stipulations 
in  the  recognizance,  that  the  suit  should  be 
prosecuted  to  effect  and  the  question  of  the 
freedom  or  servitude  of  [the  plaintiff  in  re- 
plevin] be  judicially  determined.  It  would 
either  silence  the  unjust  pretensions  of  the 
plaintiff,  and  forever  deliver  the  man  from 
bondage,  or  it  would  quiet  him  in  the  lawful 
possession  of  his  property."  Covenhoven  v. 
Seaman,  1  Johns.  Cas.  (N.  Y.)  23. 

But  where  a  plaintiff,  having  appealed  in 
an  action,  became  bound  by  a  recognizance, 
with  surety,  to  prosecute  his  appeal  with  effect, 
and  to  pay  all  intervening  damages  and  costs, 
and  he  entered  his  appeal,  but  afterwards  be- 


came nonsuit,  it  was  held  that  the  appeal  was 
prosecuted  with  effect;  the  couit,  by  Wilde,  J., 
saying:  "  The  plaintiff  has  contended  that 
Trainer  did  not  prosecute  his  appeal  with 
effect;  and  so  it  is  averred  in  both  counts;  but 
this  averment  is  negatived  by  the  fact  ad- 
mitted in  the  declaration,  namely,  that  Trainer 
did  enter  his  appeal,  and  that  he  prosecuted  it 
until  he  became  nonsuit.  Now  this,  we  think, 
was  prosecuting  the  appeal  with  effect,  and 
with  an  effect  most  favorable  to  the  defendant. 
Hobart  v.  Hilliard,  11  Pick.  (Mass.)  143. 

Same  —  Injunction.  —  And  a  bond  to  prose- 
cute with  effect  is  not  forfeited  where  the 
plaintiff  in  replevin  has  been  stayed  by  injunc- 
tion, and  pending  the  injunction  dies,  whereby 
the  suit  is  abated;  the  court,  by  Holt,  C.  J.,  say- 
ing that  this  was  a  prosecution  with  effect, 
because  there  was  neither  a  nonsuit  nor  ver- 
dict against  the  plaintiff  in  replevin.  Ormond 
v.  Brierly,  12  Mod.  380. 

Same  —  Removal  of  Cause.  —  So  where  the 
declaration  against  a  surety  in  a  replevin 
bond,  conditioned  that  the  distrainee  should 
appear  at  the  next  county  court,  and  should 
make  return,  etc.,  assigned  for  breach  that  the 
distrainee  did  appear  in  the  same  court,  but 
subsequently  removed  the  cause  into  the  Com- 
mon Pleas,  and  that  he  did  not  appear  in  the 
Common  Pleas  at  the  return  of  the  writ,  and 
did  not  then  and  there,  nor  at  any  time  or 
place,  prosecute  the  action  with  effect,  the 
plea  was,  that  after  the  removal  of  the  suit, 
and  before  the  writ  from  the  Common  Pleas 
was  returnable,  the  distrainee  died,  whereby 
the  suit  was  abated.  To  this  the  plaintiff  re- 
plied, that  the  distrainee  in  his  lifetime,  while 
the  cause  was  proceeding  in  the  county  court, 
sued  out  the  writ  from  the  Common  Pleas,  and 
thereby  delayed  the  suit  and  prevented  it  from 
proceeding  in  the  county  court,  wherefore  the 
death  of  the  distrainee  was  no  excuse.  On 
demurrer  the  court  held  that  the  record  showed 
no  breach  of  the  condition;  Lord  Denman,  C. 
J.,  saying:  "  It  is,  I  think,  no  strain  on  the 
meaning  of  the  words  to  hold  that  a  party  who 
carries  the  suit  regularly  forward  in  any  court 
prosecutes  with  effect;  for  he  took  the  proper 
steps  to  try  his  right,  but  was  interrupted  by 
death;  and  the  act  of  God  cannot  place  the 
sureties  in  a  worse  position."  Morris  v.  Mat- 
thews, 2  Q.  B.  293,  42  E.  C.  L.  681. 

Same  —  Suit  Still  Pending.  —  Nor  is  there  any 
breach  so  long  as  the  suit  is  undetermined. 
Thus  it  is  a  good  defense  to  an  action  on  a 
replevin  bond  conditioned  for  the  defendant  to 
prosecute  his  suit  with  effect,  and  alleging  a 
breach  in  his  not  prosecuting  it,  to  plead  that 
the  defendant  did  appear  at  the  next  county 
court,  and  there  prosecute  his  suit  which  he 
had  there  commenced  against  the  plaintiff,  and 
which  suit  was  still  depending  and  undeter- 
mined. Such  a  plea  is  not  avoided  by  replying 
that  the  defendant  did  not  prosecute  his  suit 
as  in  the  plea  mentioned,  but  wholly  aban- 
doned the  sdme,  and  that  the  said  suit  is  not 
still  depending,  without  showing  how  it  was 
determined,  and  ceased  to  depend.  Bracken- 
bury  v.  Pell,  12  East  585. 

Prosecute  with  Effect  and  Without  Delay.  — 
The  replevin  bond  is  sometimes  conditioned 
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Personal  Property  ;  and  see  the  tit 

to  prosecute  with  effect  and  without  delay.  In 
this  case  it  is  a  sufficient  breach  that  the  plain- 
tiff in  replevin  did  not  use  due  diligence  in  the 
prosecution  of  the  suit;  but  where  the  cause 
had  been  removed,  and  the  plaintiff  appeared, 
but  the  defendant  not,  whereby  there  was  a 
delay,  this  was  held  no  breach,  the  delay  not 
being  caused  by  the  plaintiff,  but  by  failure 
on  the  part  of  the  sheriff  to  summon  the  de- 
fendant. Harrison  v.  Wardle,  2  N.  &  M. 
703- 

Like  Effect.  —  Statute  5  &  6  Wm.  IV.,  c.  76, 
providing  for  a  revision  of  the  voting  or  assess- 
ors' list,  requires  in  section  17  the  objector  to 
give  to  the  town  clerk,  and  also  to  the  person 
objected  to,  "  notice  thereof  in  writing  accord- 
ing to  form  number  3,  or  to  the  like  effect." 
An  objector  having  given  notice  of  the  objec- 
tion to  the  town  clerk  in  the  precise  form, 
which  was:  "  I  hereby  give  you  notice  that  I 
object  to  the  name  of  A  B,"  etc.,  delivered  a 
notice  to  the  person  objected  to,  as  follows: 
"  To  Mr.  A  B.  I  hereby  give  you  notice  that 
I  object  to  your  name,"  etc.  It  was  held  that 
this  notice  was  to  the  like  effect  with  the  form 
number  3.  Reg.  v.  Harwich,  1  El.  &  Bl.  617, 
72  E.  C.  L.  617.  See  Reg.  v.  General  Ceme- 
tery Co.,  6  El.  &  Bl.  415,  88  E.  C.  L.  415. 

A  statute  provided  that  appeals  in  certain 
cases  must  be  taken  in  a  marine  court,  in  the 
same  manner,  and  with  like  effect,  as  appeals 
in  the  supreme  court.  In  construing  this  pro- 
vision, Mitchell,  J.,  in  People  v.  New  York 
Marine  Ct.,  3  Abb.  Pr.  (N.  Y.  Ct.  App.)  309, 
said:  "  The  '  manner  '  relates  to  the  mode  of 
proceeding  in  effecting  an  appeal,  the  notice 
and  security  to  be  given;  the  effect  relates  to 
the  consequences  produced  by  the  appeal,  as 
under  what  circumstances  it  shall  operate  to 
stay  proceedings.  Effect  is  the  appropriate 
word  to  describe  a  result  that  follows  after  the 
thing  previously  spoken  of  (the  appeal)  is 
completed,  and  would  be  quite  inappropriate 
if  used  to  define  the  cases  in  which  such  thing 
might  be  done."  See  also  Roberts^.  Donnell, 
31  NT.  Y.  449. 

To  that  Effect.  —  A  California  statute  provid- 
ing for  the  limitation  of  the  hours  of  labor 
declared  in  its  first  section  that  "  eight  hours' 
labor  shall  be  deemed  and  held  to  be  a  legal 
day's  work  in  all  cases  within  this  state,  un- 
less otherwise  expressly  stipulated  between 
the  parties  concerned;"  and  in  the  second 
section,  that  "  eight  hours'  labor  shall  consti- 
tute a  legal  day's  work  in  all  cases  where  the 
same  is  performed  *  *  *  by  the  authority 
of  any  *  *  *  municipal  government  within 
this  state,  or  of  any  olficer  thereof  acting  as 
such;  and  a  stipulation  to  that  effect  shall  be 
made  a  part  of  all  contracts  to  which  *  *  * 
any  *  *  *  municipal  government  therein 
shall  be  a  party."  The  street  superintendent 
of  San  Francisco  having  refused  to  execute  a 
contract  which  had  been  awarded  by  the  board 
of  supervisors  for  the  grading  of  a  certain 
street,  because  the  contractors,  who  had  ten- 
dered a  contract  as  follows :  "And  it  is  hereby 
expressly  stipulated  that  eight  hours'  labor  shall 
constitute  a  legal  day's  work  for  all  work  to 
be  performed  under  this  contract, "objected  to 
the  insertion  of  a  provision,  by  which  they 


5  False  Pretenses ;  Garnishment; 

agreed  "  not  to  require  or  permit  any  person 
so  employed  to  work  more  than  eight  hours 
per  day,"  and  providing  for  a  forfeiture  of  all 
sums  due  them  on  a  violation  of  this  agree- 
ment; on  a  petition  by  the  contractors  for  a 
mandamus  to  compel  the  superintendent  to 
execute  the  contract,  the  court  held  that  the 
provisions  of  the  statute  were  complied  with 
by  the  coqtract  tendered  by  the  contractors; 
Sawyer,  C.  J.,  saying:  "  It  is  plain  to  our 
minds  that  '  a  stipulation  to  that  effect  ' 
means  nothing  more  nor  less  than  a  stipula- 
tion to  the  effect  that  eight  hours'  labor  shall 
constitute  a  legal  day's  work  under  the  con- 
tract to  which  the  stipulation  is  made  appli- 
cable. This  is  the  provision  of  the  act  to 
which  the  words  '  to  that  effect  '  manifestly 
refer.  A  dissenting  opinion  was  filed  by 
Sprague,  J.,  who  said:  "The  [second]  sec- 
tion is  somewhat  ambiguous;  but  when 
read  in  connection  with  the  first,  the  in- 
tention of  the  legislature,  although  expressed 
in  not  very  specific  terms,  is  unmistakable. 
The  first  section  provides  that  eight  hours 
shall  be  deemed  and  held  to  be  a  legal 
day's  work  in  all  cases  except  when  otherwise 
expressly  stipulated  by  the  parties  concerned. 
The  [second]  section  in  substance  provides  that 
in  all  cases  where  labor  is  performed  under 
authority  of  any  state  law,  or  under  the 
direction,  control,  etc.,  eight  hours  shall  con- 
stitute a  legal  day's  work,  and  a  stipulation  is 
required  to  be  inserted  in  all  contracts  for  such 
labor  to  that  effect.  The  words  '  to  that 
effect,'  used  as  descriptive  of  the  character  of 
the  stipulation  required  to  be  inserted,  evi- 
dently require  a  stipulation  of  a  character  to 
secure  the  performance  of  public  work  by 
laborers  employed  for  the  number  of  hours 
each  day  designated  as  a  legal  day's  work  by 
the  preceding  portion  of  the  same  section,  and 
the  first  clause  of  the  first  section  —  in  sub- 
stance, to  the  effect  that,  in  the  performance  of 
the  work  under  the  contract,  eight  hours  shall 
constitute  a  day's  work,  and  that  in  the  per- 
formance of  the  work  required  by  the  contract 
the  contractor  will  not  require,  or  be  a  party 
to,  any  stipulation  for  a  different  limit  to  the 
time  for  the  performance  of  a  day's  labor." 
Drew  v.  Smith,  38  Cal.  325. 

Effect  of  Evidence.  (See  also  the  title  QUES- 
TIONS OF  Law  and  Fact.) — In  an  action  for 
money  had  and  received  on  account  of  an 
application  for  salt,  the  plaintiff  adduced  evi- 
dence tending  to  show  a  demand  of  the  money, 
and  also  a  demand  of  the  salt;  but  the  court 
excluded,  on  the  defendant's  motion,  the  evi- 
dence in  relation  to  the  salt.  The  defendant 
requested  the  court,  in  writing,  to  charge  the 
jury  "  that  it  devolves  on  the  plaintiff  to  show 
that  the  salt  was  not  furnished  as  alleged 
and  set  forth  in  the  complaint."  The  court 
refused  to  give  this  charge,  and  instructed  the 
jury  ex  tnero  tnolu,  "  that  it  devolves  on  the 
defendant  to  show  that  his  intestate  had 
accounted  to  the  plaintiff,  cither  for  the  money 
or  the  salt  mentioned  in  said  original  writing 
in  evidence  before  them."  It  was  held  that 
this  was  a  charge  on  the  burden  of  proof,  and 
not  "  on  the  effect  of  evidence."  which  the 
court,  by  Rev.  Code,  §  2678,  is  prohibited 
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Wills.)  —  The  word  "effects"  is  a  very  general  term,  used  to  denote  what- 


from  giving  unless  requested.  Hill  v.  Nich- 
ols, 50  Ala.  336. 

Tako  Effect.  —  The  Constitution  of  Indiana, 
art.  I,  §  4,  prohibits  the  passing  of  any  law, 
"  the  taking  effect  of  which  shall  be  made  to 
depend  upon  any  authority  except  as  provided 
in  this  constitution."  In  a  prosecution  for 
retailing  spirituous  liquor  without  a  license, 
under  an  act  which  provided  for  taking  a  vote 
by  townships,  annually  at  the  April  election, 
on  the  license  question,  and  that  without  the 
consent  of  a  majority  of  the  legal  voters  of  the 
proper  township  "  for  license  "  none  could 
issue,  the  act  was  held  unconstitutional;  the 
court,  by  Stuart,  J.,  saying:  "  Let  us  inquire 
whether  the  taking  effect  *  *  *  in  whole 
or  in  part  is  made  to  depend  upon  any  author- 
ity unknown  to  the  constitution.  The  words 
'  take  effect,'  '  be  in  force,'  '  go  into  opera- 
tion,' etc.,  have  been  used  interchangeably 
ever  since  the  organization  of  the  state.  The 
'  operation  of  the  laws,'  as  used  in  the  26th 
section,  art.  I,  seems  to  be  their  taking  effect 
and  continuing  in  force.  The  act  in  question 
consists  of  two  parts:  the  one  points  out  the 
mode  of  obtaining  license,  the  other  prescribes 
the  punishment  for  selling  without  license. 
The  penal  part  of  the  act  went  into  operation 
immediately  upon  publication.  The  provision 
for  license  did  not.  Between  the  19th  of 
March  and  the  April  election,  no  license  could 
issue  in  any  part  of  the  state,  the  bond  and  the 
affirmative  vote  of  the  township  being  both 
essential.  Had  the  people  of  each  township 
voted  '  no  license,'  there  would  have  been  no 
operative  license  law  in  the  state  for  one  year 
from  April,  1853.  And  had  the  people  so 
voted  every  year  for  all  time  to  come,  that 
part  of  the  act  relating  to  license  could  never 
have  had  any  force,  effect,  or  operation  as  a 
law;  so  that  the  taking  effect  of  the  act,  or  so 
much  of  it  at  least  as  provided  for  the  issue  of 
license  —  in  other  words,  whether  there 
should  be  any  power  to  issue  license — was 
made  to  depend  on  the  vote  of  the  people  of 
each  township.  If  the  townships  vote  di- 
versely, as  it  is  understood  they  have,  then, 
in  practical  operation,  it  is  a  local  law.  In  the 
townships  which  vote  '  license,'  the  license 
feature  takes  effect  by  virtue  of  that  vote.  In 
the  townships  voting  '  no  license,'  it  has  no 
force  or  operation  in  consequence  of  such  vote. 
Thus  has  the  general  assembly  merely  pro- 
posed the  license  feature  to  the  people,  for 
them  to  give  it  vitality  or  reject  it  by  town- 
ships."   Maize  v.  State,  4  Ind.  342. 

In  Meshmeier  v.  State,  11  Ind.  485,  the  rul- 
ing of  Maize  v.  State,  4  Ind.  342,  upon  this 
point,  is  sustained,  though  another  point  is 
overruled. 

Faith,  Credit,  and  Effect.  (See  also  the  title 
Judgments  and  Decrees.)  —  In  holding  that 
the  conviction  of  an  infamous  crime  in  a  for- 
eign country,  or  in  any  other  of  the  United 
States,  does  not  render  the  subject  of  such 
conviction  an  incompetent  witness  in  the 
courts  of  Massachusetts,  the  court,  by  Parker, 
C.  J.,  used  the  following  language:  "  But  it 
has  been  argued  by  the  counsel  for  the  prisoner, 
that  although  a  conviction  in  a  court  of  a 
country  strictly  foreign  should  not  be  held  to 


take  away  the  competency  of  a  witness,  yet 
that  such  is  the  relation  of  the  several  states 
which  compose  the  American  Union,  with 
each  other,  that  the  same  law  ought  not  to 
prevail  here,  as  the  states  are  not  in  fact  for- 
eign to  each  other.  If  this  position  is  true,  it 
must  result  from  the  Constitution  of  the  United 
States  only;  for  without  that,  the  several 
states  were  entirely  independent  of  each 
other,  and  as  completely  foreign  one  to  the 
other,  except  so  far  as  temporary  confed- 
eracies may  have  united  them,  as  any  sepa- 
rate European  governments.  Whatever  change 
exists  in  this  relation  must  be  sought  for  in 
the  Constitution  of  the  United  States,  and  the 
laws  of  Congress  made  pursuant  thereto.  The 
provision  of  that  constitution  is,  that  '  full 
faith  and  credit  shall  be  given  in  each  state,  to 
the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state,  and  the  Congress 
may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof.'  By 
this  provision,  separate  from  any  Act  of  Con- 
gress pursuant  to  the  authority  therein  given 
to  that  body,  nothing  more  is  established  than 
that  public  acts,  records,  and  judicial  proceed- 
ings, when  duly  authenticated  in  the  manner 
which  Congress  should  afterwards  prescribe, 
should  be  received  as  conclusive  evidence  of 
the  facts  they  were  intended  to  establish,  in 
all  the  courts  of  the  Union,  leaving  to  those 
courts  the  power  of  giving  such  effect  to  rec. 
ords  so  authenticated,  as  the  laws  by  which 
they  were  governed  should  require;  and  this 
effect  might  be  different  in  different  states,  ac- 
cording as  their  own  local  rules,  or  the  princi- 
ples of  the  common  law,  should  prevail  with 
them.  But  it  was  desirable  that  uniformity 
upon  so  important  a  subject  should  exist;  and 
therefore  the  power  was  given  to  Congress  to 
declare,  by  general  laws,  the  effect  of  such  rec- 
ords. The  Act  of  Congress,  which  was  passed 
soon  after  the  organization  of  the  government 
under  the  Constitution,  viz.,  in  the  year  1790. 
in  execution  of  this  power,  unhappily  is  not 
expressed  in  such  terms  as  to  remove  all 
doubt  as  to  the  effect  of  judgments  in  states 
other  than  those  in  which  they  were  rendered. 
This  act,  after  providing  the  manner  in  which 
records  shall  be  authenticated,  declares  that 
they  shall  have  the  same  faith  and  credit 
given  to  them  in  every  court  within  the  United 
States  as  they  have,  by  law  or  usage,  in  the 
courts  of  the  state  from  whence  the  said  rec- 
ords shall  be  taken.  If  there  is  any  difference 
between  the  faith  and  credit  given  to  a  record 
of  a  judgment,  and  the  effect  of  such  judg- 
ment, it  would  not  seem  that  Congress,  by 
this  act,  had  done  anything  more  than  was 
previously  provided  in  the  Constitution,  except 
as  to  the  mode  of  authentication.  For  by  the 
Constitution  itself  full  faith  and  credit  must 
be  given;  and  thai  could  not  be,  unless  it  had 
the  same  faith  and  credit  in  another  state 
which  it  would  have  in  the  state  from  whence 
it  was  taken.  That  there  is  an  essential 
difference  between  faith  and  credit,  and  effect, 
would  seem  to  follow  from  the  different  appli- 
cation of  the  terms  as  used  in  the  Constitution. 
That  instrument  itself  establishes  the  faith  and 
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ever  a  man  has  that  can  effect,  produce,  or  bring  forth  money  by  sale  ; 1  and 
in  its  broadest  sense  is  equivalent  to  "  property  "  or  "  worldly  substance,"  com- 
prising all  of  a  man's  personal  estate.3 


credit  of  records;  but  their  effect  is  left  unpro- 
vided for,  except  in  the  power  given  to  Con- 
gress to  legislate  upon  the  subject.  Courts  in 
the  different  states,  and  judges  in  the  same 
stale,  have  varied  in  their  construction  of  the 
Constitution,  and  of  the  Act  of  Congress  upon 
this  subject;  some  holding  that  the  effect,  by 
which  they  mean  the  legal  import  and  obliga- 
tion, of  judgments  of  another  state,  is  still  left 
open  to  be  decided  by  the  common  law;  others 
that  the  terms  '  faith  and  credit,'  as  used  in  the 
Act  of  Congress,  mean  the  same  thing  as  the 
term  effect,  and  that  this  effect  being  the  same 
in  the  state  where  they  are  used  as  in  the  state 
from  whence  they  come,  they  are  in  all  re- 
spects like  domestic  judgments,  as  to  their 
conclusiveness  against  the  party  who  is  the 
subject  of  them."  Com.  v.  Green,  17  Mass. 
515,  543- 

Interest  —  Effect  of  a  Judgment.  —  A  statute 
provided  that  every  tax  should  have  the  same 
effect  as  a  judgment.  In  construing  this  pro- 
vision, it  was  held  that  taxes  did  not  bear 
interest,  although  judgments  do.  The  court 
said:  "The  respondent  seeks  to  uphold  the 
judgment  by  virtue  of  the  provision  of  section 
3716,  which  declares  that  '  every  tax  has  the 
effect  of  a  judgment  against  the  person,'  etc.; 
and  argues  therefrom  that  as  a  judgment 
bears  interest  the  tax  will  also  bear  interest. 
By  the  same  reasoning  the  plaintiff  would  be 
entitled  to  an  execution  against  the  defendant 
under  which  the  sheriff  could  satisfy  the 
judgment.  The  effect  of  a  judgment  is  not  to 
bear  interest,  although  that  is  one  of  its  inci- 
dents. As  a  judgment,  the  tax  is  a  final  deter- 
mination of  the  amount  of  public  burden  which 
is  to  be  borne  by  the  property  on  which  it  is 
charged;  and  the  further  declaration  in  the 
same  section  that  the  tax,  as  well  as  the  judg- 
ment, is  not  removed  until  the  taxes  are  paid 
or  the  property  sold,  indicates  the  character  of 
the  effect  of  a  judgment  which  is  given  to  the 
tax."  People  v.  Central  Pac.  R.Co.,  105  Cal. 
595- 

Effect  of  Injury.  —  The  assured  under  a  pol- 
icy granted  by  the  defendant  company  against 
"  death  from  the  effects  of  injury  caused  by 
accident,"  fell  and  dislocated  his  shoulder. 
He  was  at  once  put  to  bed,  and  died  in  less 
than  a  month  from  the  date  of  the  accident, 
having  been  all  the  time  confined  to  his  bed- 
room. In  a  case  stated  in  a  reference  under 
the  defendant's  special  Act  the  umpire  found 
that  the  assured  died  from  pneumonia  caused 
by  cold,  but  that  he  would  not  have  died  as 
and  when  he  did  had  it  not  been  for  the  acci- 
dent; that  as  a  consequence  of  the  accident  he 
suffered  from  pain  and  was  rendered  restless, 
unable  to  wear  his  clothing,  weak,  and  unusu- 
ally susceptible  to  cold,  and  that  his  catching 
cold  and  the  fatal  effects  of  the  cold  were  both 
due  to  the  condition  of  health  to  which  he  had 
been  reduced  by  the  accident.  It  was  held 
that  the  death  of  the  assured  was  due  to  the 
effects  of  injury  caused  by  accident,  within  the 
meaning  of  the  policy.  Isitt  v.  Railway  Pass. 
Assur.  Co.,  22  Q.  B.  Div.  504. 
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Civil  Effects.  —  The  la%v  in  attributing  to  a 
putative  marriage  "  civil  effects"  uses  those 
words  without  restriction,  and  necessarily 
means  all  civil  effects  given  to  marriage  by  the 
law.  Such,  a  marriage,  contracted  in  good 
faith,  produces  all  the  civil  effects  of  a  valid 
marriage,  up  to  the  moment  when  its  nullity  is 
judicially  pronounced.  The  right  to  the  mari- 
tal portion  conferred  by  article  2382,  Rev.  C. 
C,  is  a  civil  effect  of  marriage,  and  arises  in 
favor  of  the  putative  as  well  as  of  the  legiti- 
mate spouse,  when  the  marriage  has  not  been 
annulled  during  the  life  of  the  deceased. 
Smith  v.  Smith,  43  La.  Ann.  1141. 

Effected.  —  A  statute  provided  that  a  lien 
might  be  effected  by  the  commencement  of  an 
action  within  a  certain  period.  In  construing 
this  provision,  the  court,  in  Nickelson  v.  Neg- 
ley,  71  Iowa  547,  said:  "  Counsel  foi  the 
appellant  contend  that,  as  the  action  was  com- 
menced against  the  tenant  within  the  statutory 
period,  the  lien  was  effected,  for  the  reason 
that  the  statute  so  provides.  The  word 
effected  certainly  was  not  well  chosen  to  ex- 
press what  clearly,  it  seems  to  us,  must  have 
been  the  legislative  thought.  The  meaning  of 
the  word  as  used  in  the  statute,  it  seems  to  us, 
must  be  regarded  the  same  as  '  enforced;  '  for 
it  does  not  require  an  action  to  effectuate  the 
lien.  It  exists  for  and  during  the  statutory 
period,  although  no  action  is  brought  to  en- 
force it.  If,  however,  it  is;  desired  to  enforce 
the  lien,  then  an  action  is  required.  Now,  this 
is  precisely  the  object  of  this  action  —  that  is, 
to  enforce  the  lien;  but,  as  it  was  not  brought, 
within  the  statutory  period,  the  plaintiff  can- 
not recover." 

Effected  —  Insurance.  —  A  condition  annexed 
to  and  made  part  of  a  policy  of  fire  insurance, 
which  provides  that  "  all  and  every  person  in- 
suring in  this  company  must  give  notice 
*  *  *  of  any  other  insurance  effected  in 
their  behalf  on  said  property,  *  *  *  in 
which  case  each  office  shall  be  liable  to  the 
payment  only  of  a  ratable  proportion  of  any 
loss  or  damage  which  may  be  sustained,"  etc., 
is  not  restricted  to  other  insurance  effected 
prior  to  the  execution  and  delivery  of  the  pol- 
icy in  question.  It  is  applicable  to  all  other 
insurances,  whether  effected  before  or  after 
the  policy  in  question.  Warwick  v,  Monmouth 
County  Mut.  F.  Ins.  Co.,  44  N.  J.  L.  83.  See 
generally  the  titles  Fire  Insurance;  Liee  In- 
surance. 

1.  Adams  v.  Akcrlund,  168  111.  632,  following 

6  Am.  and  Eng.  Encyc.  oe  Law  (isi  ed.) 
174. 

2.  Equivalent  to  Property  or  Worldly  Substance. 

—  Hogan  v.  Jackson,  I  Cowp.  299;  Dunally  v. 
Dunally,  6  Ir.  Ch.  Rep.  540;  Campbell  v. 
Prescott,  15  Vcs.  Jr.  507;  Hodgson  v.  Jex,  2 
Ch.  Div.  122;  Hotham  v.  Sutton,  15  Ves.  Jr. 
319;  Ravvlings  v.  Jennings,  13  Ves.  Jr.  39;  jvV 
Shepherd,  48  L.J.  P.  D.  &A.62;  The  Alpena, 

7  Fed.  Rep.  362;  Arthur  v.  Morgan,  112  U.  S. 
499;  Ilaflcy  v.  Patterson,  47  Ala.  272;  Union 
Nat.  Hank  v,  Byram,  131  III.  100;  Adams  v. 
Akcrlund,  168  111.  632;  Welsh  v.  Parish,  1  Hill 
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1  .  (S.  Car.)  160;  Arthur  v.  Morgan,  112  U.  S. 
4>)5- 

The  words  "  personal  effects  "  in  a  will, 
when  not  restricted  by  the  context,  were  held 
to  mean  everything  embraced  by  the  descrip- 
tion "personal  property."  The  court  said: 
"  The  decision  of  the  court  below  turned  chiefly 
upon  the  meaning  of  the  word  effects  in  the 
first  clause.  The  learned  judge  held  that  the 
whole  right  of  the  children  of  Mary  Ewing 
was  to  take  the  remainder  of  the  specific  chat- 
tels which  Andrew  Reimer  did  not  take. 
Apart  from  the  consideration  that  this  ruling 
would  produce  an  unintended  intestacy  as  to 
the  great  bulk  of  the  estate  of  the  testator,  it 
is  clear  from  the  authorities  that  the  word 
effects  has  a  much  larger  signification  than 
was  accorded  to  it.  Thus,  in  2  Williams  on 
Executors,  p.  1015,  it  is  thus  stated:  '  The 
word  "  goods  "  is  iiovien  generalissimum,  and 
when  construed  in  the  abstract  will  compre- 
hend all  the  personal  estate  of  the  testator,  as 
stock,  bonds,  notes,  money,  plate,  furniture, 
etc.,  and  a  bequest  of  all  the  testator's  "  chat- 
tels "  will  have  the  same  effect  as  a  bequest  of 
all  his  "  goods  and  chattels;"  so  the  word 
effects,  standing  alone,  will  pass  the  whole  of 
the  testator's  residuary  estate,' — citing  a 
number  of  cases.  Of  course,  this  meaning 
may  be  restricted  by  residuary  words,  but  in 
their  absence  they  have  the  enlarged  signifi- 
cance stated."  Reimer's  Estate,  159  Pa.  St. 
220. 

Household  Effects.  —  John  Fitzgerald,  by  his 
will,  gave  to  Elizabeth  Cole  his  dwelling 
house,  garden,  and  premises  at  Romsey,  for 
her  life,  and  also  all  and  singular  the  house- 
hold furniture  and  other  household  effects  of 
and  belonging  to  him  in  the  said  dwelling 
house  and  premises  at  the  time  of  his  decease. 
The  following  articles  were  found  in  the 
dwelling  house  and  premises  at  the  testator's 
death:  four  fowling  pieces,  a  pair  of  pistols, 
lathes  and  apparatus  for  turning,  models  of  a 
cutter  and  mortar,  several  paintings  in 
frames,  about  a  hundred  volumes  of  books  in 
general  circulation,  an  organ,  a  parrot  and 
cage,  a  gray  pony,  a  cow,  a  haystack,  and  a 
considerable  stock  of  wines  and  liquors.  The 
question  was,  what  articles  passed  to  Eliza- 
beth Cole  under  the  bequest  of  "  household 
furniture  and  other  household  effects;"  and 
Sir  John  Leach,  V.  C,  said:  "  The  words 
'  household  furniture  and  other  household 
effects  '  will  comprise  all  property  in  the  house 
and  on  the  premises  intended  for  use  or  con- 
sumption therein,  or  for  the  ornament  thereof. 
Elizabeth  Cole  is  therefore  entitled  to  the 
pistols,  to  the  apparatus  for  turning,  to  the 
models,  paintings,  organ,  parrot,  books,  and 
wine  and  liquors,  but  not  to  the  pony,  cow,  or 
fowling  pieces,  unless  it  is  proved  that  they 
were  kept  for  the  defense  of  the  house.  If  the 
haystack  was  only  for  use,  it  would  pass;  if 
for  sale,  it  would  not  pass."  Cole  v.  Fitz- 
gerald 1  Sim.  &  S.  189. 

Same  —  Revenue  Laws.  (See  generally  the 
title  Revenue  Laws.) —  In  Arthur  v.  Morgan, 
112  U.  S.  499,  a  carriage,  in  use  abroad  for  a 
year  by  its  owner,  who  brought  it  into  the 
United  States  for  his  own  use,  was  held  house- 
hold effects,  and  free  from  duty. 

Goods  and  Effects.    (See  also  Goods.) —  Bou- 


vier  defines  the  word  effects  as  follows: 
"  Property  or  worldly  substance.  As  thus 
used,  it  denotes  property  in  a  more  extensive 
sense  than  '  goods.'  2  Black.  Com.  124.  In- 
deed, the  word  may  be  used  to  embrace  every 
kind  of  property,  real  and  personal,  including 
things  in  action."  Adams  v.  Akerlund,  168  111. 
632.  And  in  Dowdel  v.  Hamm,  2  Watts  (Pa.) 
61,  it  was  said  that  the  word  effects  was  more 
comprehensive  than  "  goods,"  as  goods  will 
not  include  fixtures,  but  effects  may. 

But  in  Hafley  v.  Patterson,  47  Ala.  272,  it  is 
said  that  the  term  "  goods  "  has  as  extensive 
a  legal  signification  as  effects.  And  see  also 
the  Alpena,  7  Fed.  Rep.  364. 

Same  —  Household  Effects.  —  Under  a  bequest 
to  the  testator's  wife,  for  her  life,  of  all  his 
"  furniture  and  other  household  effects  in  both 
residences,"  it  was  held  that  coffee  in  a  bag, 
wine  in  bottles,  and  brandy  in  a  cask  did  not 
pass;  the  court,  by  Cranch,  C.  J.,  saying: 
"  In  the  present  case,  if  the  coffee,  wine,  and 
brandy  were  bequeathed  to  Mrs.  Foxall,  it 
must  be  because  they  are  included  in  the  ex- 
pression 'household  effects.'  These  words  do 
not  seem  to  comprehend  more  than  the  words 
'  household  goods,'  and  they  are  used  by  the 
testator  himself  as  equivalent  terms;  and  in 
the  marriage  articles  he  has  repeatedly  used 
the  words  'household  furniture  '  as  equivalent 
to  'household  goods.'  By  his  will  he  declares 
that  his  bookcase  and  books  therein  shall  be 
considered  'as  forming  a  part  of  the  household 
furniture  which  is  limited  to'  his  wife  by  the 
settlement;  and  if  she  shall  choose  to  continue 
the  occupation  of  both  residences,  he  gives  her 
'  all  his  furniture  and  other  household  effects 
in  both  his  said  residences  not  included  in  the 
settlement,  to  be  held,  used,  and  enjoyed  by 
her  in  the  same  manner,  etc.,  as  the  said  furni- 
ture and  other  household  effects  included  in 
said  settlement."  Foxall  v.  McKenney,  3 
Cranch  (C.  C.)  206. 

Lien  of  Innkeeper  —  Horse.  (See  generally 
the  title  Inns  and  Innkeepers.)  —  Under  a 
New  Hampshire  statute  (June,  1859,  c.  223°). 
which  provided  "  that  all  boarding-house 
keepers  shall  have  a  lien  upon  the  baggage 
and  effects  of  their  guests  and  boarders,  ex- 
cept seamen  and  mariners,  brought  to  their 
respective  boarding-houses,  until  all  the  proper 
charges  due  to  such  keepers,  for  the  fare  and 
board  of  all  such  guests  and  boarders,  shall  be 
paid,"  it  was  held  that  an  innkeeper  who  is 
accustomed  to  take  boarders  is  a  boarding- 
house  keeper,  and  has  a  lien  upon  the  horse 
of  his  boarder  for  his  own  fare  and  board,  but 
not  for  the  keeping  of  the  horse;  the  court,  by 
Bellows,  J.,  saying:  "  The  lien  of  the  [inn- 
keeper] extends,  in  general  terms,  to  the 
goods  of  his  guest  which  are  brought  to  his 
house,  and  the  term  effects,  in  the  law 
under  consideration,  is  at  least  as  broad. 
It  would,  indeed,  include  the  clothes  actually 
upon  the  person  of  his  guest;  but,  inter- 
preted in  the  light  of  the  decisions  touching 
the  innkeeper's  lien,  there  could  be  no  pre- 
tense for  holding  that  the  boarding-house 
keeper  would  have  the  right  to  strip  the 
clothes  from  the  person  of  his  boarder.  In 
the  case  of  the  innkeeper  this  was  distinctly 
settled  in  Sunbolf  v.  Alford,  3  M.  &  W.  248. 
In  determining  the  extent  of  the  boarding- 
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house  keeper's  lien,  and  its  limitations,  we 
must,  then,  look  to  the  decisions  which  apply 
to  the  case  of  innkeepers,  and  which  must 
have  been  in  view  of  the  legislature  at  the 
making  of  this  law.  We  do  not  mean  to  say 
that  the  boarding-house  keeper  is  placed  in  all 
respects  upon  the  same  footing  with  the  inn- 
keeper, but  that  the  term  '  baggage  and 
effects,'  in  the  statute  before  us,  covers  sub- 
stantially the  same  things  as  the  lien  of  the 
innkeeper  upon  the  goods  of  his  guest.  It  is 
true  that  the  lien  conferred  by  this  statute  is 
in  terms  only  for  the  fare  and  board  of  the 
guest  or  boarder,  and  it  may  be  urged  that 
the  legislature  did  not  contemplate  the  case  of 
a  boarder  taking  with  him  his  horse  and  car- 
riage, and  it  is  quite  possible  that  such  a  case 
was  not  considered;  but  still,  as  the  terms  are 
sufficient  to  embrace  such  effects,  and  they 
come  within  the  equity  of  the  statute,  we  think 
the  lien  for  the  defendant's  board,  as  in  the 
case  of  the  innkeeper,  will  rightfully  extend 
to  his  horse.  *  *  *  We  are,  however,  of 
the  opinion  that  the  statute  creates  no  lien  for 
the  keeping  of  the  horse,  but  only  for  the  fare 
and  board  of  guests  and  boarders.  Such  is 
the  language  of  the  law,  and  we  perceive  no 
ground  for  going  beyond  its  terms."  Cross 
v.  Wilkins,  43  N.  H.  332. 

Vessel.— In  Welsh  v.  Parish,  1  Hill  L.  (S. 
Car.)  155,  a  ship  at  sea  was  held  to  be  included 
in  the  general  term  effects,  and  to  pass  as  a 
conveyance  under  the  words  "  goods,  mer- 
chandise, or  effects." 

In  The  Alpena,  7  Fed.  Rep.  361,  ships  were 
held  effects  within  an  admiralty  rule  allowing, 
if  the  defendant  could  not  be  found,  an  attach- 
ment of  his  credits  and  effects. 

Legacy.  —  A  testator  left  to  A.  whatever 
money  remained  at  his  agent's,  and  also  any 
money  that  might  result  from  the  sale  of  his 
effects.  It  was  held  that  A.  was  not  entitled 
to  administration  as  a  residuary  legatee.  Lord 
Penzance  said:  "  The  words  are,  '  money  that 
may  result  from  the  sale  of  my  effects.' 
Effects  must  mean,  therefore,  something  that 
may  be  sold;  but  a  legacy  would  not  be  in- 
cluded in  such  a  definition.  I  think  by  the 
word  effects  the  deceased  alluded  to  that  por- 
tion of  his  property  only  which  was  subject  to 
sale."  In  re  Goods  of  O'Loughlin,  L.  R.  2  P. 
&  D.  102. 

Legacy  —  Trustee  Process.  (See  also  the  title 
Garnishment.) — But  in  Cummings  v.  Gar- 
vin, 65  Me.  301,  it  was  held  that  the  words 
"  effects  and  credits  "  as  used  in  a  trustee  writ 
were  sufficient  to  authorize  an  attachment  of 
a  legacy  in  the  hands  of  an  executor  or  ad- 
ministrator. The  court  said:  "  And  certainly 
it  would  be  no  very  great  stretch  of  the  mean- 
ing of  the  word  effects  to  hold  that  it  includes 
a  pecuniary  legacy." 

Bill  of  Exchange — False  Pretenses.  —  In  a 
statute  against  obtaining  effects  by  false  pre- 
tenses, the  word  effects  was  held  to  embrace 
bills  of  exchange.  The  court  said:  "  Effects 
in  law  must  mean  everything  which  is  subject 
to  the  laws  of  property  and  ownership, 
whether  real  or  personal;  and  of  the  person- 
alty, whether  of  possession  or  in  action.  A 
bill  of  exchange  is  not  money,  but  is  a 
security  for  money,  because  it  contains  the 
proof  that  money  is  due,  and  a  promise  to  pay 


it.  It  is  also  a  species  of  merchandise,  or 
rather  answers  the  end  of  money,  in  passing 
like  money.  It  is  effects,  within  the  meaning 
of  the  statute."  State  v.  Newell,  1  Mo.  249. 
See  generally  the  title  False  Pretenses. 

Promissory  Notes. —  In  Payne  v.  Baldwin,  3 
Smed.  &  M.  (Miss.)  677,  it  is  said:  "  The  first 
thing  which  strikes  us  as  rather  remarkable  is. 
that  the  pbwer  to  transfer  notes  is  claimed 
under  a  section  w  hich  does  not  even  authorize 
the  bank  to  take  notes,  unless  it  be  by  a  very 
remote  implication.  The  sixth  section  never 
was  designed  to  perform  such  an  office.  This 
becomes  manifest  when  we  follow  up  the 
charter  and  find  in  a  subsequent  section  art 
express  provision  authorizing  them  to  discount 
notes  and  bills.  But,  say  the  counsel,  notes- 
are  effects,  and  the  power  to  dispose  of  effect* 
is  equivalent  to  a  power  to  assign  notes.  The 
word  effects  is  very  comprehensive  in  its  sig- 
nification, it  is  true,  but  when  we  come  to  con- 
strue the  words  of  a  law  we  must  look  at  the- 
context  to  arrive  at  their  true  meaning. 
When  we  come  to  do  this,  it  seems  more  than 
probable  that  the  legislature,  in  using  the 
word  effects,  had  no  idea  that  they  were  regu- 
lating the  transfer  and  ownership  of  promis- 
sory notes.  To  discount  notes  and  bills  is  the 
principal  business  of  a  bank,  and  being  so,  the 
legislature  was  specific  in  granting  authority 
to  do  so.  Would  it  not  seem  like  very 
awkward  legislation  in  creating  a  bank,  to 
leave  it  with  only  a  general  power  to  take 
effects,  and  to  dispose  of  them  for  the  good  of 
the  bank?  It  would,  and  hence  we  fairly  con- 
clude that  in  this  instance  the  sixth  section 
had  reference  only  to  the  property  of  the 
bank,  and  not  to  its  choses  in  action,  or,  more 
properly,  its  notes." 

A  bank  charter  provided  that  the  bank  might 
hold  and  purchase  lands,  tenements,  goods* 
chattels,  and  effects  of  every  kind.  It  was  held 
that  the  word  effects  comprehended  promissory 
notes.    State  Bank  v.  Price,  1  Mo.  54. 

A  bank  was  chartered  w  ith  power  to  "  have, 
possess,  etc.,  and  enjoy  to  themselves  and 
their  successors,  lands,  rents,  etc.,  goods, 
chattels,  and  effects,  of  what  kind  soever, 
nature,  and  quality;  and  the  same  to  gram, 
etc.,  or  dispose  of,  for  the  good  of  said  bank;" 
and  also  "  to  receive  money,  etc.,  discount 
bills,  etc."  In  the  course  of  business,  the 
bank  discounted  and  held  promissory  notes; 
and  subsequently  the  legislature  of  the  state- 
passed  a  law  declaring  that  "  it  shall  not  be 
lawful  for  any  bank  in  this  state  to  transfer, 
by  indorsement  or  otherwise,  any  note,  bill 
receivable,  or  other  evidence  of  debt."  This 
statute  was  held  to  be  void,  as  impairing  the  ob- 
ligation of  a  contract;  the  court,  by  Woodbury, 
J.,  saying:  "  That  promissory  notes  are  to  be 
regarded  as  cither  goods,  chattels,  or  effects. 
within  the  sixth  section  of  the  charter,  can 
hardly  be  questioned,  when  it  includes  these 
'  of  what  kind  soever,  nature,  anil  quality.' 
This  addition  evidently  meant  to  remove  any 
doubt  or  restriction  as  to  the  meaning  of  those 
terms,  as  sometimes  employed  in  connection 
with  peculiar  subjects,  and  to  extend  the  de- 
scription by  them  to  every  kind  of  personal 
property  belonging  to  the  bank.  This  con- 
struction would  go  no  farther  than  sometimes 
has  been  done  in  Kngland,  holding  the  words 
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l;  and  chattels'  to   include   choses  in 

action,  .is  well  as  other  personal  property. 
Ford's  Case,  12  Coke  1;  Ryall  v.  Rolle.  1  Atk. 
1S2.  Anil  by  the  word  '  goods  '  alone,  in  a  be- 
quest,  it  has  been  held  that  a  bond  will  pass. 
Anonymous,  1  P.  Wras.  267.  So,  in  respect 
to  effects,  it  has  been  held,  when  the  word  is 
used  alone  ox  simpliciter,  it  means  all  kinds  of 
personal  estate.  Rawlings  v.  Jennings,  13 
Ves.  Jr.  39;  Michell  v.  Michell,  5  Madd.  72; 
Hearne  v.  Wigginton,  6  Madd.  119;  Hogan  v. 
Jackson,  1  Cowp.  299.  But  if  there  be  some 
word  used  with  it,  restraining  its  meaning, 
then  it  is  governed  by  that,  or  means  some- 
thing ejusdem  veneris.  Here,  however,  instead 
of  restraining  terms  being  used  with  it,  those 
most  broad  and  enlarging  are  added,  being 
'  effects  of  what  kind  soever,  nature,  and 
quality.'  "  Planters'  Bank  v.  Sharp,  6  How. 
(U.  S.)  301,  320. 

Money  —  Promissory  Notes  —  Securities.  — 
Where  an  insolvent  bank  transferred  for  the 
benefit  of  its  creditors  all  its  effects,  it  was  held 
that  effects  included  promissory  notes,  money, 
and  other  securities.  Hill  v.  Western,  etc., 
R.  Co.,  86  Ga.  284. 

That  the  word  effects  may  carry  money,  see 
He  Parrott,  53  L.  T.  12. 

In  Wilder  v.  Bailey,  3  Mass.  289,  it  is  said: 
"  Is  money  collected  by  a  sheriff,  on  an  execu- 
tion, such  goods,  effects,  and  credits,  so  in- 
trusted and  deposited  in  his  hands  as  to  be 
attachable  by  a  writ  against  the  judgment 
creditor?  1st,  Is  it  the  goods,  effects,  or  cred- 
its of  the  judgment  creditor?  2d,  Is  it  so 
intrusted  and  deposited  in  the  hands  of  the 
sheriff  within  the  meaning  of  the  act?  1st,  Is 
such  money  the  goods,  effects,  or  credits  of  the 
judgment  creditor?  I  think  not.  It  is  neither 
the  goods  nor  effects  of  the  creditor.  There 
cannot  exist  a  property  in  any  subject  what- 
soever, so  as  to  constitute  it  the  goods  and 
effects  of  an  individual,  without  an  ownership 
in  the  identical  subject.  But  in  this  case 
Darling,  the  officer,  was  under  no  obligation 
to  pay  10  Bailey  the  identical  money  he  re- 
ceived of  Wilder,  the  judgment  debtor,  which 
he  would  have  been  were  it  either  the  goods  or 
effects  of  Bailey.  This  question  is  decided  in 
the  case  of  Fendall  v.  Turner,  1  Cranch  (C.  C.) 
35,  determined  in  the  Supreme  Court  of  the 
United  States.  The  chief  justice,  in  deliver- 
ing the  opinion  of  the  court,  has  considered 
many  of  the  cases  on  this  subject.  It  appears 
to  have  been  the  unanimous  opinion  of  the 
court  that  money  collected  by  an  officer  is  not, 
while  in  his  hands,  the  property  of  the  cred- 
itor." 

Exchequer  Bills.  —  A  prisoner  was  tried  and 
convicted  for  embezzling  certain  effects  belong- 
ing to  the  governor  and  company  of  the  Bank 
of  England;  the  said  effects  consisting  of  cer- 
tain papers,  partly  printed  and  partly  written, 
purporting  to  be  bills,  commonly  called  ex- 
chequer bills.  It  was  admitted  on  the  part  of 
the  prosecution  that  these  bills  were  not  valid 
and  legal  exchequer  bills,  having  been  signed 
with  the  name  of  Lord  Grenville,  the  auditor 
of  the  exchequer,  by  a  person  not  legally 
authorized  to  sign  for  him,  but  that  they  had 
been  issued  as  good  and  valid  bills,  and  the 
governor  and  company  of  the  bank  had  bought 
them  and  paid  for  them  as  such.  Judgment 


was  respited  on  an  objection  that  the  papers 
in  question  were  not  effects  within  the  15  Geo. 
II.,  c.  13,  which  provides  "  that  if  any  officer 
or  servant  of  the  said  company,  being  intrusted 
with  any  note,  bill,  etc.,  or  any  security, 
money,  or  other  effects,  belonging  to  the  said 
company,  or  having  any  bill,  etc.,  or  any 
security  or  effects  of  any  other  person,  etc., 
lodged  or  deposited  with  the  said  company,  or 
with  him  as  an  officer  or  servant  of  the  said 
company,  shall  secrete,  embezzle,  or  run  away 
with  any  such  note,  bill,  etc.,  security,  money, 
or  effects,  etc.,  every  officer  or  servant  so 
offending  shall,"  etc.  The  case  was  argued 
before  the  judges  in  the  Exchequer  Chamber, 
and  the  conviction  was  sustained,  Lord 
Alvanley  saying:  "  The  more  important  ques- 
tion was,  whether,  on  the  true  construction  of 
the  15  Geo.  II.,  the  bills  or  papers  stated  do, 
in  point  of  law,  fall  within  the  words  'effects  or 
securities'  meant  to  be  described  in  the  Act  of 
Parliament.  On  this  point  the  judges  have 
not  been  unanimous,  but  a  majority  of  them 
are  of  opinion  that  they  are  effects  or  securi- 
ties within  the  true  meaning  of  the  act."  Rex  v. 
Aslett,  1  B.  &  P.  N.  R.  1,  9;  2  Leach  C.  C.  958. 

Bonds.  —  Bonds  and  other  securities  have 
been  held  effects.  In  re  State  Treasurer's 
Settlement,  51  Neb.  116. 

Debts.  —  Effects  is  a  most  general  word,  and 
includes  assets  of  every  kind ;  not  only  property 
in  hand,  but  even  choses  in  action.  Thus,  in 
Ohio  it  has  been  held,^;-  curiam,  that,  "  un- 
der Rev.  Stat.,  §  6020,  an  administrator  or  ex- 
ecutor appointed  to  fill  the  place  of  one  who 
has  resigned  or  been  removed,  etc.,  is  entitled 
to  receive  from  the  latter  his  indebtedness  to 
the  estate  on  account  of  assets  received  and 
converted  to  his  own  use.  The  language'  per- 
sonal effects  and  assets  of  the  estate  unadmin- 
istered,'  as  used  in  this  section,  includes  such 
indebtedness,  as  well  as  such  effects  and  asset 
as  remain  in  specie;  and  he  may  maintain  as 
suit  against  such  former  administrator  or  ex- 
ecutor, and  his  sureties  on  his  administration 
bond,  and  recover  the  same."  Slagle  v.  Entre- 
kin,  44  Ohio  St.  637. 

So  where  a  testator  domiciled  in  Great 
Britain  made  his  will  containing  the  following 
clause:  "  I  hereby  give  to  my  third  son  all  my 
estate  and  effects  in  the  island  of  Mauritius," 
with  a  residuary  clause  for  the  benefit  of  all 
his  children,  and  it  appeared  that  shortly  be- 
fore his  death  the  testator  had  sold  certain 
real  estate  in  the  Mauritius,  and  the  purchase 
money  was  due  to  him  from  persons  residing 
in  Mauritius,  on  the  administration  of  the 
estate  the  question  came  up  whether  the 
words  "  all  my  estate  and  effects  in  the  island 
of  Mauritius  "  included  debts  due  from  per- 
sons resident  in  that  island.  It  was  con- 
tended on  behalf  of  the  testator's  children 
other  than  the  third  son,  as  residuary  legatees, 
that  debts  had  no  locality,  and  that,  if  they 
were  to  be  considered  as  situated  anywhere, 
the  place  of  their  situation  was  the  domicil  or 
abode  of  the  creditor;  and  that,  therefore,  a 
general  gift  such  as  this  of  property  in  a  par- 
ticular place  did  not  include  debts  from  a  per- 
son who  happened  to  be  living  there,  unless 
the  testator  had  given  some  other  indication 
that  such  debts  should  be  included  in  the  gift. 
The  court  held  that  debts  due  from  debtors  in 
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the  Mauritius  would  pass  under  the  words  in 
this  will,  "  estate  and  effects  in  Mauritius." 
Guthrie  v.  Walrond,  52  L.  J.  Ch.  165. 

The  terms  of  a  policy  of  insurance  were 
upon  "  goods,  specie,  and  effects  a.t  and  from," 
etc.  The  captain  of  the  vessel  claimed  under 
this  insurance  three  thousand  pounds,  ad- 
vanced by  him  for  stores  in  the  course  of  the 
voyage,  and  for  which  he  charged  respondentia 
interest.  Upon  the  question  whether  the  cap- 
tain's interest  as  to  the  three  thousand  pounds 
was  covered  by  the  words  of  the  policy, 
"  goods,  specie,  and  effects,"  a  verdict  was 
found  for  the  plaintiff.  On  a  rule  for  a  new 
trial,  it  was  argued  that,  the  captain  having 
disbursed  money  for  the  use  of  the  ship,  for 
which  he  had  charged  respondentia  interest,  it 
would  not  come  under  the  words  in  the  policy, 
"  specie  or  effects."  It  was  a  respondentia  or 
bottomry  interest,  though  not  by  bond,  or,  at 
all  events,  in  the  nature  of  a  respondentia  or 
bottomry  interest,  and  ought  to  have  been 
insured  as  such.  But  the  court  discharged 
the  rule,  Lord  Mansfield  saying:  "  There  is  a 
usage  known  to  the  parties,  under  which  they 
contract.  This  kind  of  interest  has  been 
usually  covered  by  this  form  of  insurance. 
On  that  ground  I  think  the  insurance  ought  to 
be  held  sufficient."  Gregory  v.  Christie,  3 
Doug.  419,  26  E.  C.  L.  174. 

But  within  a  garnishment  statute  debts  have 
been  held  not  to  be  effects.  Ide  v.  Harwood, 
30  Minn.  191. 

Same  —  Estate  and  Effects.  —  A.,  the  owner  of 
an  estate,  entered  into  contract  for  the  sale  of 
it.  Part  of  the  purchase  money  was  paid  in 
his  lifetime.  The  contract  contained  a  stipu- 
lation, that,  as  the  purchaser  was  a  ward  of 
court,  the  contract  should  be  void  if  not  ap- 
proved by  the  lord  chancellor.  The  vendor 
died  in  January,  1855,  leaving  a  will  by  which 
he  devised  and  bequeathed  all  his  real  and 
personal  estate  to  C.,  his  heirs,  etc.,  abso- 
lutely, and  appointed  B.  his  sole  executor. 
After  his  death  the  formal  approval  of  the  con- 
tract was  given  by  the  court  of  chancery,  the 
estate  was  accepted  by  the  purchaser,  and  the 
whole  of  the  purchase  money  was  then  paid  to 
the  executor.  It  was  held  that  the  purchase 
money  was  to  be  deemed  part  of  the  "  estate 
and  effects  "  of  the  testator  within  the  55  Geo. 
III.,  c.  184,  schedule,  part  3,  and  therefore 
was  liable  to  probate  duty.  Atty.-Gen.  v.  Brun- 
ning,  8  H.  L.  Cas.  243. 

Chosen  in  Action.  —  In  construing  the  words 
"  goods,  chattels,  and  effects,"  in  an  assign- 
ment for  the  benefit  of  creditors,  the  court  held 
that  they  would  include  choses  in  action, 
Rogers,  J.,  saying:  "  The  term  '  goods  and 
chattels  '  includes  choses  in  action  as  well  as 
those  in  possession.  Ford's  Case,  12  Coke  1; 
Ryall  v.  Rolle,  1  Atk.  182.  The  term  '  chat- 
tels '  is  more  comprehensive  than  '  goods,'  and 
will  include  animate  as  well  as  inanimate 
property;  and  so  of  the  term  effects;  for  the 
term  '  goods  '  will  not  embrace  fixtures,  but 
the  word  effects  may.  Lee  v.  Risdon,  7  Taunt. 
188,  2  E.  C.  L.  187;  Salmon  v.  Watson,  4  Moo. 
73,  16  E.  C.  L.  363;  Pitt  v.  Shew,  4  B.  &  Aid. 
206,  6  E.  C.  L.  453.  The  term  '  effects,  both 
real  and  personal,'  in  a  will,  passes  freehold 
estate,  and  all  chattels,  real  and  personal.  2 
Chitty's  Blackstone,  in  the  note.    Toller,  in 


his  Law  of  Executors,  uses  the  term  effects  as 
including  choses  in  action.  In  his  third  chap- 
ter he  treats  of  the  interest  of  the  executors  in 
the  testator's  '  choses  in  action.'  He  speaks 
of  the  testator's  effects  which  were  not  in  his 
possession  at  the  time  of  his  death,  and  in  this 
class  he  treats  of  choses,  or  things,  in  action. 
And  we  come  to  the  [same]  result  if  we  adopt 
the  popular  signification  of  the  term.  It 
means  such  funds  in  the  hands  of  the  execu- 
tor as  may  be  made  effective  or  available  for 
payment  of  debts  or  legacies."  Dowdel  v. 
Hamm,  2  Watts  (Pa.)  61. 

Shares  of  Stock  —  Attachment.  —  An  attach- 
ment statute  provided  that  the  officer  should 
without  delay  execute  the  writ  of  attachment 
upon  the  lands,  tenements,  goods,  chattels, 
rights,  moneys,  and  effects  of  the  debtor.  It 
was  held  that  the  word  effects  included  the 
shares  of  a  stockholder  in  an  incorporated 
company.  Union  Nat.  Bank  v.  Bvram,  131 
111.  100. 

Certificates  of  Stock.  —  As  to  whether  certifi- 
cates of  stock  are  effects,  see  Puget  Sound  Nat. 
Bank      Mather,  60  Minn.  362. 

Fixtures. —  In  Pinder  v.  Pinder,  iS  W.  R. 
309,  a  bequest  of  stock  in  trade,  good  will,  and 
effects,  was  held  to  pass  fixtures. 

Deed.  —  A  deed  may  be  embraced  in  the 
term  effects.  Owen  v.  New  York,  etc.,  Land 
Co.,  11  Tex.  Civ.  App.  284. 

Good  Will.  —  Where  by  the  terms  of  a  part- 
nership, at  the  expiration  thereof  an  account 
was  to  be  taken,  and  a  valuation  made,  of  all 
the  "  property  and  effects,"  with  the  value  of 
the  respective  shares  therein,  the  said  property 
and  effects  to  become  the  absolute  property  of 
one  partner,  upon  payment  of  the  debts  and  of 
the  other  partner's  share  in  such  property  and 
effects,  it  was  held  that  the  good  will  of  the 
business  was  an  asset  of  the  copartnership,  an,d 
as  such  must  be  valued  as  part  of  the  property 
and  effects.  Reynolds  v.  Bullock,  26  W.  R. 
678.  See  also  Rolt  v.  Bulmer,  W.  N.  (78)  119; 
Hall  v.  Barrows,  4  De  G.  J.  &  S.  150;  Steuart 
v.  Gladstone,  10  Ch.  Div.  626. 

Master's  Effects.  —  Where  an  insurance  was 
effected  on  "  master's  effects,  valued  at  a  hun- 
dred pounds,  free  from  all  average,"  and 
some  of  the  articles  thus  insured  were  totally 
lost  by  fire,  one  of  the  perils  insured  against, 
but  others  were  saved,  in  an  action  upon  the 
policy  it  was  contended,  on  the  part  of  the  de- 
fendant, that,  inasmuch  as  the  insurance  was 
expressly  made  "  free  from  all  average,"  and 
a  portion  of  the  subject  of  insurance  had  been 
saved,  the  plaintiff  was  not  entitled  to  recover, 
upon  the  authority  of  the  case  of  Ralli  v.  Jan- 
son,  6  El.  &  Bl.  422,  88  E.  C.  L.  422,  where  it 
was  held  by  the  Exchequer  Chamber,  revers- 
ing the  judgment  of  the  Court  of  Queen's 
Bench,  that  where  memorandum  goods  of 
the  same  species,  shipped  in  packages,  are  in- 
sured, and  it  is  not  expressed,  by  distinct  valu- 
ation or  otherwise  in  the  policy,  that  the 
packages  are  separately  insured,  the  ordinary 
memorandum  exempts  the  underwriters  from 
liability  for  a  total  loss  or  destruction  of  part 
only  (not  being  general  average),  if  there  be 
no  stranding,  though  one  or  more  entire  pack- 
age or  packages  be  entirely  destroyed,  or 
otherwise  totally  lost,  by  the  specified  perils. 
Upon  the  authority  of  that  case,  a  nonsuit  was 
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granted,  which  was  subsequently  set  aside, 
and  a  verdict  entered  for  the  plaintiff;  the 
court,  Williams,  J.,  saying:  "  Having  heard 
and  considered  the  argument  upon  the  rule 
granted  [to  set  aside  the  nonsuit,  and  enter  a 
verdict  for  the  plaintiff],  we  are  of  opinion 
that  the  present  case  is  distinguishable  from 
Ralli  Janson,  6  El.  &  HI.  422,  8S  E.  C.  L. 
I  j j.  and  that  the  rule  to  enter  the  verdict  for 
the  plaintiff  must  be  made  absolute.  In  that 
1  ase  the  Exchequer  Chamber  thought  that  as 
the  insurance  was  on  goods  generally,  and  by 
the  memorandum  '  seed  '  was  warranted  free 
from  average,  it  was  necessary,  in  the  natural 
construction  of  the  terms  of  the  instrument,  to 
apply  the  exemption  to  all  linseed  on  board 
collectively,  whether  shipped  in  bulk  or  in 
separate  packages,  and  that  the  court  could  not 
apply  the  warranty  to  each  bag  in  which  the 
seed  happened  to  be  packed,  as  a  distinct  ob- 
ject. Rut  no  such  difficulty,  we  think,  occurs 
in  the  present  case.  The  articles  which  con- 
stitute the  master's  effects  have  no  natural  or 
artificial  connection  with  each  other,  but  of 
necessity  must  be  essentially  different  in  their 
nature  and  kind,  in  their  value,  in  the  use  to 
be  made  of  them,  and  the  mode  in  which  they 
would  be  disposed  on  board.  The  word  effects 
is  obviously  employed  to  save  the  task  of 
enumerating  the  nautical  instruments,  the 
chronometer,  the  clothes,  books,  furniture, 
etc.,  of  which  they  happened  to  consist.  And 
although  it  is  stipulated  by  the  warranty  that 
these  effects  shall  be  free  of  all  average  —  or, 
in  other  words,  that  the  insurer  shall  not  be 
liable  for  any  amount  of  sea  damage  to  them 
short  of  a  total  loss  —  we  think,  looking  at  the 
nature  of  the  subject  of  insurance,  and  the 
terms  of  this  exemption,  it  is  doing  no  violence 
to  the  language  used  to  hold  that  he  is  not  to 
be  exempted  from  liability  for  a  total  loss  of 
any  of  the  articles  of  which  the  effects  con- 
sist." Duff  v.  Mackenzie,  3  C.  B.  N.  S.  16, 
28,  91  E.  C.  L.  16,  28. 

1.  Ejusdem  Generis.  (See  also  the  titles  In- 
terpretation; Statutes;  and  see  Other.)  — 
Birmingham  First  Nat.  Bank  v.  Consolidated 
Electric  Light  Co.,  97  Ala.  466;  Ennis  v. 
Smith,  14  How.  (U.  S.)  400;  Rawlings  v.  Jen- 
nings, 13  Ves.  Jr.  46. 

In  Mitchell  v.  Mitchell,  5  Madd.  71,  the 
vice-chancellor  said:  "  The  word  effects,  used 
simpliciter,  will  carry  the  whole  personal  estate, 
as  a  gift  of  '  all  my  effects,'  without  more. 
But  it  is  frequently  used  in  a  restricted  sense, 
meaning  goods  and  movables,  as  in  the  com- 
mon expression  of  '  furniture  and  effects.'  In 
every  case  the  court  has  to  collect  from  the 
context  the  particular  sense  in  which  the 
testator  has  intended  to  use  it."  See  also 
Matter  of  Reynolds,  124  N.  Y.  395. 

In  Rawlings  v.  Jennings,  13  Ves.  Jr.  39,  the 
word  effects  in  a  will  was  restricted  to  articles 
ejusdem  generis  with  those  specified,  i.  e., 
household  furniture  and  effects. 

But  in  an  English  case,  decided  in  1876, 
where  a  testatrix,  after  devising  certain 
freehold  property,  bequeathed  to  her  sister  for 
life,  with  remainder  to  her  brother's  children, 
"  all  my  furniture,  plate,  linen,  and  other 
effects  that  may  be  in  my  possession  at  the 


ejusdem  generis  to  articles  specified.1 

time  of  my  death,"  and  made  no  residuary 
bequest,  it  was  held  that  the  residuary  per- 
sonal estate  passed  by  the  bequest;  Jessel,  M. 
R.,  saying:  "  I  am  of  opinion  that,  under  this 
gift,  the  residuary  personal  estate  of  the  testa- 
trix must  be  taken  to  pass.  The  words  are 
'  all  my  furniture,  plate,  linen,  and  other 
effects  that  may  be  in  my  possession  at  the 
time  of  my  death.'  It  is  alleged  that  the 
words  '  other  effects  '  are  to  be  cut  down  so  as 
to  mean  that  which  is  something  like  furniture, 
plate,  or  linen;  but  the  answer  is,  that  the 
words  of  a  will  ought  to  have  their  natural 
meaning  given  to  them,  unless  there  is  some 
contrary  intention  appearing  in  the  will.  The 
mere  fact  that  the  testatrix  enumerates  some 
items  before  the  words  '  and  other  effects  '  does 
not  alter  the  proper  meaning  of  those  words." 
Hodgson  v.  Jex,  2  Ch.  Div.  122. 

And  where  a  testatrix  made  a  residuary  be- 
quest in  general  terms,  and  then,  by  a  codicil 
revoked  itas  to  "  plate,  linen,  household  goods, 
and  other  effects  (money  excepted),"  it  was 
held  that,  as  ordinarily  the  term  "  other 
effects  "  would  not,  when  thus  used,  have  in- 
cluded money,  and  therefore  the  codicil  would 
not  have  revoked  the  bequest  of  money  in- 
cluded in  the  general  residuary  clause,  the  use 
of  the  expression  "  money  excepted  "  showed 
that  the  testatrix  intended  to  include  in  the 
word  effects  all  her  personal  estate,  and  not  to 
restrain  it  to  articles  ejttsdem  generis,  and  that 
the  codicil  revoked  the  bequest  of  all  her  stock 
which  did  not  pass  under  the  word  "  money," 
her  leasehold,  and  all  her  personal  property, 
except  money  and  bank-notes;  Lord  Chancel- 
lor Eldon  saying:  "  With  respect  to  the  second 
question,  the  doctrine  appears  now  to  be  set- 
tled in  this  court  that  the  words  '  other  effects  ' 
in  general  mean  effects  ejusdem  generis.  I  can- 
not help  entertaining  a  strong  doubt  whether 
this  testatrix,  if  asked  whether  she  meant 
effects  ejusdem  generis,  or  contemplated  the 
share  of  all  which  she  had  considered  her 
effects  in  the  will,  would  not  have  answered 
that  the  latter  was  her  meaning.  Her  expres- 
sion is  conclusive  upon  that.  Money  cannot 
be  represented  as  ejusdem  generis  with  plate, 
linen,  and  household  goods.  The  express  ex- 
ception of  money  out  of  the  '  other  effects  ' 
shows  her  understanding,  that  it  would  have 
passed  by  those  words;  that  express  words 
were  required  to  exclude  it;  and,  by  force  of 
the  exclusion  in  the  excepted  article,  she  says 
she  thought  that  the  words  of  her  bequest 
would  carry  things  not  ejusdem  generis." 
Hotham  v.  Sutton,  15  Ves.  Jr.  319. 

Same  —  Jewelry.  —  A  bequest  of  household 
furniture  and  effects  does  not  pass  jewelry. 
Northey  v.  Paxton,  60  L.  T.  30. 

Same  —  Machinery  and  Effects.  —  Where  a 
mortgage  was  made  of  certain  real  property 
used  for  a  sugar  refinery,  "  and  also  all  the 
machinery  and  effects  in  the  said  sugar  re- 
finery," and  it  was  recorded  as  a  chattel 
mortgage,  it  was  held  that  the  mortgage  cov- 
ered the  sugar  upon  the  premises;  the  court, 
Van  Vorst,  J.,  saying:  "  There  is,  in  fact,  only 
one  question  in  this  case,  and  that  is,  whether 
the  mortgage  from  Harms  and  wife  to  Min- 
turn  covered  the  sugar  upon  the  premises. 
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The  mortgage  is  in  the  form  used  to  affect  real 
property;  but  the  description  of  the  land  mort- 
gaged is  followed  by  the  words  '  and  also  all 
the  machinery  and  effects  in  the  said  sugar  re- 
finery.' The  instrument  was  filed  as  a  chattel 
mortgage  in  Kings  County  register's  office. 
The  parties  to  the  action  who  contest  the  right 
of  the  defendant  Minturn  to  the  sugar  and  its 
proceeds,  under  his  mortgage,  insist  that  the 
description  of  the  property  mortgaged  does  not 
include  the  sugar  in  the  refinery.  The  word 
effects,  in  its  primary  and  accustomed  sense, 
certainly  would  cover  the  sugar.  Had  the  de- 
scription been  simply,  '  and  also  all  the  effects 
in  the  refinery,'  I  suppose  there  would  have 
been  no  question  but  what  it  would  have  in- 
cluded both  the  sugar  and  machinery.  The 
primary  meaning  of  the  word  effects  is  sought 
to  be  cut  down,  on  account  of  its  connection 
with  the  preceding  word  '  machinery,'  under 
a  rule  of  frequent  application  in  construction, 
where  general  words  follow  a  particular  one, 
and  where  they  have  been  held  to  be  ejusdem 
generis.  The  counsel  for  the  parties  who  con- 
test Minturn's  right  have  cited  numerous  cases 
in  which  the  construction  of  clauses  in  wills 
and  contracts  was  involved,  but  the  present 
case  I  do  not  think  is  logically  within  them. 
Rawlings  -.Jennings,  13  Ves.  Jr.  39;  Hotham 
v.  Sutton,  15  Ves.  Jr.  319;  Van  Hagen  v.  Van 
Rensselaer,  18  Johns.  (N.  Y.)  420,  and  others, 
were  so  cited.  The  creditor  Minturn  was  en- 
deavoring to  secure  a  large  debt,  and  he  took 
from  his  debtor  —  who  was  so  much  embar- 
rassed that  he,  within  a  few  days  thereafter, 
made  a  ge  leral  assignment  —  a  mortgage. 
He  had  only  the  sugar  refinery,  already  heavily 
encumbered,  with  its  contents,  with  which  to 
secure  the  creditor.  He  gave  an  instrument 
which,  by  its  terms,  created  a  lien  upon  the 
refinery,  the  machinery  and  effects  therein,  in 
favor  of  the  creditor.  I  see  no  reason  why  the 
creditor  should  be  deprived  of  his  security  to 
its  full  extent,  and  the  court  should  not  be 
astute  in  searching  out  technical  grounds  by 
which  the  rights  of  the  vigilant  creditor  should 
be  pared  away.  It  appears  to  me  that  the  in- 
tention was  that  the  sugar  should  be  included. 
I  can  discover  nothing  to  the  contrary  in  the 
words  or  acts  of  the  parties  or  in  the  circum- 
stances. In  the  structure  of  the  sentence  there 
is  evidently  an  ellipsis  of  frequent  occurrence. 
By  inserting  the  two  words  '  all  the  '  before 
the  word  effects,  as  they  occur  before  the  word 
4  machinery,'  the  doubt,  if  any,  is  removed, 
and  the  intentions  of  the  parties  effectuated 
clearly."  Thurber  v.  Minturn,  62  How.  Pr. 
<N.  Y.  Supreme  Ct.)  27. 

Same  —  Effects,  Stock,  Books,  and  Book-debts.  — 
A  trader,  being  in  embarrassed  circumstances, 
executed  to  her  principal  debtor  an  assign- 
ment of  "  the  whole  and  every  of  my  effects, 
■stock,  books,  and  book-debts,"  for  the  benefit 
of  her  creditors,  and  stated  therein  that  she 
suspended  business.  The  assignor  kept  a 
small  shop  and  farm.  She  furnished  her 
assignee  with  a  list  of  her  creditors.  The  shop 
was  closed  immediately  on  the  execution  of 
this  assignment;  but  the  assignor  continued 
to  occupy  the  house,  and  use  the  furniture, 
until  the  time  of  her  death,  when  the  whole 
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was  taken  possession  of  by  the  assignee.  An 
action  was  brought  after  her  death  against  the 
assignee,  treating  him  as  an  executor  de  son 
tort,  on  a  promissory  note  made  by  the  assignor 
in  her  lifetime  in  favor  of  the  plaintiff,  whose 
name  was  omitted  from  the  list  of  creditors 
given  to  the  assignee.  This  list  was  admitted 
in  evidence,  in  order  to  prove  the  bona  fides  of 
the  assignment,  and  the  jury  found  for  the 
defendant.  The  plaintiff  obtained  a  rule  for  a 
new  trial  upon  the  admissibility  of  this  evi- 
dence, and  also  on  the  question  whether  some 
small  farming-stock  —  namely,  three  cows  and 
a  mare  —  possessed  by  the  assignor,  passed 
under  the  general  words  of  the  assignment. 
The  plaintiff  argued  that  the  cows  and  the 
mare  did  not  pass  under  the  assignment,  for 
that  instrument  was  intended  to  transfer  the 
effects  of  the  assignor,  who  was  a  small  shop- 
keeper, and  the  words  used  were  appropriate 
to  that  purpose.  They  all  had  reference  to  her 
trade.  "  Stock  "  did  not  mean,  cattle,  but 
stock-in-trade;  and  this,  and  the  other  words, 
"books,"  and  "book-debts,"  indicated  the 
meaning  in  which  the  more  general  word  effects 
was  to  be  taken.  .  Effects  must  mean  effects 
ejusdem  generis  with  those  after  mentioned. 
But  the  court  held  that  the  general  words  of 
the  assignment  passed  the  cattle  on  the  farm; 
Lord  Lyndhurst,  C.  B.,  saying:  "  The  words 
of  the  assignment  are  sufficiently  large  to  com- 
prehend the  cattle  [for  the  cases  decided  upon 
the  rule  cited  by  the  plaintiff  are,  where  par- 
ticular words  are  used,  followed  by  general 
words,  in  which  case  the  latter  are  held  to  ex- 
tend only  to  matters  ejusdem  generis\,  and  the 
instrument  upon  the  face  of  it  shows  that  the 
object  of  the  assignor  was  to  part  with  all  her 
property  for  the  benefit  of  her  creditors.  She 
states  that  she  suspends  her  business;  and 
part  of  her  business  was  the  cultivation  of  the 
small  farm  upon  which  the  cattle  were  kept. 
It  was  her  obvious  intention,  therefore,  that 
they  should  pass  under  the  assignment." 
And  Alderson,  B. :  "  With  regard  to  the  other 
point,  the  assignment,  if  made  bona  fide,  ex- 
tends to  all  the  property.  Effects  is  a  very 
comprehensive  word.  The  general  intent  of 
the  instrument  also  shows  that  the  whole  of 
the  property  was  intended  to  pass."  Lewis  v. 
Rogers,  1  C.  M.  &  R.  48. 

Same  —  Landlord's  Lien.  —  A  statute  gave  a 
landlord  a  lien  upon  the  goods,  furniture,  and 
effects  of  the  tenant.  This  was  held  not  to 
extend  to  a  mule  and  dray  of  the  defendant 
debtor,  used  in  connection  with  his  business. 
The  court  said:  "  The  word  effects  must  be 
construed  in  connection  with  '  goods  and  furni- 
ture,'and  refers  to  property  ejusdem  generis." 
McKleroy  v.  Cantey,  95  Ala.  300. 

Same-  Articles  and  Effects.  —  The  following 
presentment  was  made  by  the  grand  jury  in 
the  county  of  Galway:  "County  of  Galway; 
to  wit,  We  present  the  sum  of  £465,  etc.,  Irish 
currency,  to  be  levied  off  the  county  of  Galway 
at  large,  and  paid  to  the  treasurer,  and  by  him 
to  Walter  Blake.  Esq.,  to  compensate  him  for 
a  malicious  burning.  For  self  and  fellows. 
Dunlo,  foreman."  Mr.  Blake's  petition  was 
for  "  setting  lire  to  and  consuming  his  yacht 
or  pleasure-boat,  which  lay  in  the  harbor  of 
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stance  has  in  many  cases  been  held  to  i 

Oranmore  in  the  barony  of  Dunkellin."  In 
support  of  the  presentment,  reference  was 
made,  inter  alia,  to  the  iy  and  20  Geo.  III.,  c. 
37.    The  presentment  was  respited  by  Smith, 

B.  ,  the  judge  of  assize,  who  reserved  for  the 
consideration  of  the  twelve  judges  the  ques- 
tion whether  a  presentment  for  such  an  injury 
was  warranted  under  the  statute  referred  to. 
Eiixht  judges  (Burke,  C.  J.,  Smith,  B.,  McClel- 
land, B.,  and  Vandelcur,  J.,  being  absent) 
unanimously  gave  their  opinion  against  the 
presentment,  holding  the  words  "  articles  and 
effects,"  in  the  19  and  20  Geo.  III.,  c.  37,  to  be 
ejusdem  g<-)icris  with  those  that  went  before. 
Gil  way  Presentment,  In  rc  Walter  Blake, 
[ebb's  Reserved  Cas.  71. 

1.  Effects  Held  to  Include  Realty.  —  Phillips  v. 
Beal,  25  Beav.  25;  Hogan  v.  Jackson,  1  Cowp. 
299;  Titchfield  v.  Horncastle,  2  Jur.  610,  7  L. 
J.  Ch.  N.  S.  279;  Doe  v.  Lainchbury,  11  East 
290;  Doe  v.  White,  I  East  33;  Den  v.  Trout, 
-5  East  394;  Adams  v.  Akerlund,  168  111.  632. 

A  devise  of  all  the  residue  of  the  testator's 
money,  stock,  property,  and  effects,  of  what 
kind  or  nature  soever,  to  A  and  B,  to  be 
divided  equally  between  them,  share  and  share 
alike,  will  pass  real  as  well  as  personal  estate, 
where  from  other  parts  of  the  will  it  appears 
that  the  testator  had  applied  the  words 
"  property  and  effects  "  to  real  estate.  As 
where  he  began  his  will  by  stating:  "  As  to 
my  money  and  effects,  I  dispose  thereof  as 
follows,"  etc.,  and  then  proceeded  to  dispose 
of  parts  of  his  real  estate.  And  again,  having 
lands  interlying  with  another's  lands,  he  di- 
rected the  purchase  of  the  latter,  if  offered  for 
sale,  10  be  added  to  his  other  adjoining  prop- 
erty.   Doe  v.  Lainchbury,  11  East  290. 

Where  a  testator,  seized  of  lands,  in  fee,  of 

C.  and  G.,  and  of  other  lands  of  B.  for  lives 
and  on  leases,  made  the  following  devise: 
"  And  as  to  my  worldly  substance,  I  give  to 
my  mother  my  house  and  lands  of  G.,  with  the 
appurtenances,  during  her  natural  life,  clear 
of  any  deduction;  and  also  my  lands  of  B., 
subject  to  a  rent  payable  thereout,  for  life, 
without  liberty  of  committing  waste  thereon;" 
and  after  several  legacies  and  annuities 
to  different  relations,  to  his  heir-at-law,  and  to 
the  natural  children  of  his  brother,  devised  to 
his  mother  as  follows:  "  I  also  give  and  be- 
queath unto  my  dearly  beloved  mother  all  the 
remainder  and  residue  of  all  the  effects,  both 
real  and  personal,  which  I  shall  die  possessed 
of;"  it  was  held  that  the  mother,  by  the  resid- 
uary clause,  took  a  fee  in  all  the  testator's 
fee-simple  estates,  and  the  whole  of  his  interest 
in  the  rest  of  his  real  property,  subject  to  the 
charges  thereon;  the  court,  Lord  Mansfield,  C. 
J.,  saying:  "  He  did  not  mean  to  die  intestate 
as  to  any  part  of  his  property.  He  adds  the 
sweeping  clause,  after  all  the  provisions  be- 
fore mentioned,  at  the  same  time  not  meaning 
to  make  his  mother  executrix.  What  purpose, 
then,  vas  it  to  answer?  I  confess  I  can  see 
none,  unless  it  were  to  dispose  of  all  his 
worldly  substance  agreeable  to  his  declaration 
in  the  introductory  part  of  the  will.  The 
words  are:  '  1  also  give  to  my  mother  all  the 
remainder  and  residue  of  all  the  effects,  both 
real  and  personal,  which  I  shall  die  possessed 


:ludeland  and  real  property  generally.1 

of.'  Now,  is  the  true  construction  of  these 
words  to  be  confined  to  a  gift  of  personalty 
only?  Most  clearly  not,  because  the  testator 
has  expressly  added  the  word  '  real  '  to  the 
word  effects.  Do  the  words  '  real  effects  '  in 
law  mean  real  chattels  only?  No  authority 
has  been  produced  to  show  that  they  do; 
and,  in  point  of  fact,  there  was  but  one  lease 
belonging  to  the  testator  in  this  case  which 
could  come  under  that  description."  Hogan 
v.  Jackson,  1  Cowp.  299. 

A  testator  made  his  will,  by  which  he  gave 
two  legacies,  and  then  gave  his  "  sheep  and 
all  the  rest,  residue,  moneys,  chattels,  and  all 
other  my  effects,"  to  be  equally  divided  among 
his  four  brothers.  The  father  of  this  testator 
died  two  months  before  the  date  of  this  will, 
having  devised  certain  real  estate  to  the  testa- 
tor. It  was  held  that  all  the  freehold  as  well 
as  the  personal  estate  of  the  testator  passed 
under  these  words.  In  this  case  Vice-Chancel- 
lor Malins  reviews  most  of  the  cases  to  date 
(1878).  He  says:  "The  testator  in  this  case 
having  both  real  and  personal  estate,  the  ques- 
tion is,  whether  the  words  of  his  will  are  suffi- 
cient to  pass  real  estate.  *  *  *  My  opinion 
is,  that  the  testator  could  not  have  intended  to 
die  intestate,  but  he  intended  to  dispose  of 
every  thing  he  had  in  the  world.  I  believe,  in 
using  the  words  '  all  the  rest  and  residue,'  he 
meant  the  rest  and  residue  of  every  thing; 
that  is,  all  the  property  of  every  description 
which  he  had  not  already  given  away.  Then 
he  adds,  '  moneys,  chattels,  and  all  other  my 
effects.'  It  has  been  argued  that  the  word 
effects  will  not  pass  real  estate.  Why  it 
should  not  I  cannot  tell,  but  I  certainly  do  not 
agree  with  the  argument.  There  is  the  deci- 
sion of  Doe  v.  Dring,  2  M.  &  S.  448,  which  is, 
no  doubt,  the  decision  of  a  very  eminent 
judge,  Lord  Ellenborough ;  but,  like  all  judges 
at  that  period,  he  felt  himself  bound  by  the 
peremptory  rule  of  law  that  '  the  heir  shall 
not  be  disinherited  unless  by  plain  and  cogent 
inference  arising  from  the  words  of  the  will.' 

*  *  *  Mr.  Justice  Bayley  in  that  case  says: 
'  I  have  considerable  doubts  upon  this  case.' 
Then  he  says  the  word  effects  might  be  made 
to  pass  the  real  or  might  be  confined  to  per- 
sonal estate,  according  to  the  context;  but 
effects  per  se  had  never  been  held  to  pass  real 
property,  and  so  they  came  to  the  conclusion 
that  the  real  estate  did  not  pass,  although  they 
admitted  that  the  testator  intended  to  give  the 
whole  of  his  property.  In  the  case  of  Glover 
v.  Chancellor  [not  reported]  I  expressed  my 
dissent  from  that  decision,  and  I  do  again  ex- 
press my  dissent  from  it,  and  in  such  a  case 
1    should   decide    that    every   thing  passed. 

*  *  *  The  authorities  relied  on  are,  in  my 
opinion,  entirely  exploded.  *  *  *  Now,  as- 
regards  the  earlier  cases,  I  have  expressed  my 
opinion  that  those  cases,  although  decided  by- 
great  judges,  were  decided  at  a  time  when 
there  was  that  extraordinary  leaning  in  favor 
of  the  heir-at-law."  Smyth  v.  Smyth,  S  Ch. 
Div.  561. 

Where  a  testator  made  a  devise  to  E.  F.  of 
"all  my  estate  and  effects  whatsoever  and 
wheresoever."  etc.,  in  trust,  to  pay  funeral 
expenses  and  debts,  and  then  subjected  "  my 
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But,  on  the  other  hand,  when  the  c 

said  effects  which  are  bequeathed  to  the  said 
E.  F."  to  the  following  legacies,  amongst  which 
was  a  gift  to  her  nephew  W.  S..  of  "  the  house 
his  father  now  dwells  in,  at  the  decease  of  his 
said  father,"  the  rest  being  pecuniary  lega- 
cies, and  then,  after  desiring  all  the  above 
legacies  to  be  "  paid  out  of  my  effects,  by  the 
said  E.  F.,"  gave  "  all  the  residue  and  re- 
mainder of  my  said  effects  to  the  said  E.  F., 
her  heirs  and  assigns  forever,"  it  was  held 
that  E.  F.  took  the  remainder  in  fee  in  the 
house  left  to  W.  S.  on  the  death  of  his  father 
and  himself;  the  court,  Le  Blanc,  J.,  saying: 
"  There  is  no  doubt  that  the  word  effects  is 
sufficient  to  pass  real  estate,  if  it  appear  to 
have  been  used  by  the  testatrix  in  that  sense." 
Den  v.  Trout,  15  East  394. 

A  testator  made  his  will,  by  which  he  de- 
vised to  his  wife  the  rents  of  all  his  lands  dur- 
ing widowhood,  "  to  be  afterwards  divided 
into  three  equal  parts,  according  to  value,  be- 
tween my  three  sons,  Thomas  and  John  and 
William."  He  then  accurately  enumerated 
his  real  estate,  and  continued:  "  My  stock-in- 
trade,  money,  book-debts,  and  what  other 
effects  not  eluded  [sic]  in  the  above  statement 
to  be  equally  divided  between  my  two  sons 
Thomas  and  William."  The  clause  devising 
the  rents  contained  no  words  of  inheritance, 
and,  the  three  sons  having  died,  the  heir-at- 
law  claimed  the  real  estate.  A  copy  of  the 
original  will  being  inspected  by  the  court,  it 
appeared  that  a  fresh  line  was  used  for  each 
parcel  of  real  estate  enumerated.  It  was  held 
that  the  word  effects  carried  the  reversion  in 
the  lands  to  the  second  set  of  donees  in  fee, 
subject  to  the  life  estate  of  the  three  first 
donees;  the  court,  Wood,  V.  C,  saying:  "  If 
this  illiterate  testator  had  made  his  will  thirty- 
four  years  later,  there  would  have  been  no 
difficulty  in  giving  to  his  words  that  full  mean- 
ing which  was,  no  doubt,  his  real  intention. 
But  under  the  old  law  the  inheritance,  of 
course,  cannot  pass  without  words  of  inherit- 
ance contained  in  the  gift,  unless  I  can  find 
some  of  the  devices  which  have  been  laid  hold 
of  in  different  cases  in  order  to  effectuate  the 
manifest  intention  of  the  testator.  *  *  * 
The  question  is,  whether  the  testator,  by  '  the 
above  statement,'  meant  the  enumeration, 
such  as  it  is,  of  his  personal  property,  or 
whether  he  referred  also  to  the  full  and  accu- 
rate enumeration  of  his  real  property ;  whether 
this  general  expression  stands  in  contrast  to 
the  minute  statement  of  his  real  estates,  or 
whether  it  is  to  be  confined  to  personal  prop- 
erty ejusdem  generis,  but  neither  stock-in- 
trade,  money,  nor  book-debts.  The  copy  of 
the  original  will  handed  up  to  me  confirms  the 
view  at  which  I  have  arrived;  and  this  is  one 
of  the  cases  in  which  I  feel  a  doubt  whether  or 
not  to  look  at  the  original  will,  to  see  if  any 
light  is  thrown  on  the  point  by  the  form  of  the 
written  document;  but  the  enumeration  of  the 
several  particulars  in  separate  lines  seems  to 
me  to  confirm  the  opinion  that  the  testator 
meant  to  include  everything  real  or  personal 
not  given  before,  and  I  can  therefore  follow 
the  two  cases  which  were  cited  before  Lord 
Langdale  and  in  the  Queen's  Bench,  — Titch- 
field  v.  Horncastlc,  2  Jur.  610,  and  Doe  v. 


itext  demanded  it,  the  courts  have 

White,  1  East  33,  —  where  the  word  effects  has 
been  held,  in  connection  with  the  context,  to 
pass  real  estate.  And  although  it  may  seem 
a  little  fine-drawn  to  say  that  the  reversion  in 
the  very  things  which  the  testator  has  enumer- 
ated should  pass  under  the  description  of 
effects  not  included  in  the  enumeration,  still, 
as  I  have'  come  to  the  conclusion  that  this 
general  gift  passes  all  his  property  which  did 
not  pass  before,  and  as  the  reversion  beyond 
the  life  estate  did  not  pass  by  the  previous 
words,  it  must  pass  under  this  residuary  gift; 
and  it  therefore  passed  to  Thomas  and  Wil- 
liam in  fee."  Milsome  v.  Long,  3  Jur.  N.  S, 
1073-  . 

So  in  North  Carolina  it  has  been  held  that 
the  word  effects,  used  by  a  testator  in  dispos- 
ing of  his  estate,  will  be  construed  to  include 
land,  where  it  can  be  collected  from  other 
parts  of  the  will  that  such  was  the  testator's 
intention.  In  this  case,  the  testator,  Dempsey 
Page,  devised  certain  lands  to  his  son  John  A. 
Page.  He  also  made  similar  devises  to  his 
two  daughters,  Mary  and  Laura,  and  then  in 
item  4  of  his  will  said:  "  It  is  my  will  that  if 
any  of  my  children  die  without  legal  bodily 
heirs,  or  children,  then  and  in  that  case  the 
effects  herein  willed  to  them,  to  return  to  the 
balance  of  my  children  then  living,  or  their 
children  if  they  are  dead  and  have  left  any 
legal  bodily  heirs.  In  case  of  Mary  and  her 
husband,  should  she  die  first,  her  husband  is 
to  have  the  use  of  her  effects  during  his  life- 
time, and  then  return  as  aforestated."  John 
A.  Page  died  intestate  and  without  issue,  and 
his  wife  claimed  dower  in  his  real  estate, 
alleging  that  her  husband,  the  intestate,  was 
seized  and  possessed  of  an  estate  in  fee.  The 
court,  however,  held  that  the  land  passed 
under  item  4  of  the  will,  upon  the  death  >jf 
John  A.  Page,  to  his  sisters;  Smith,  C.  J.,  say- 
ing: "  The  result  of  the  controversy  depends 
upon  the  interpretation  put  upon  the  word 
effects,  used  by  the  testator  in  the  contingent 
dispositions  made  in  the  event  of  the  death  of 
any  of  the  devisees  without  issue.  If  it  com- 
prehends the  lands  previously  given,  as  well 
as  the  personal  estate,  the  title  of  the  intestate 
ceased  at  his  death,  and  the  ri^ht  to  dower 
does  not  attach ;  if  the  term  is  used  in  its  more 
restricted  and  common  acceptation,  and  con- 
fined to  the  personal  property  bequeathed,  the 
plaintiff  is  entitled  to  an  allotment  of  dower  in 
the  lands  devised  to  her  husband."  Page  v. 
Foust,  8q  N.  Car.  447. 

Timber  Privilege.  —  Where  a  testator,  having, 
under  a  treaty  between  England  and  Spain, 
the  right  or  privilege  of  occupying  a  definite 
parcel  of  land  for  the  purpose  of  cutting  tim- 
ber thereon,  in  the  Honduras,  by  his  will 
emancipated  his  slaves,  and  made  the  follow- 
ing devise  in  their  favor.  "  I  leave  them  and 
their  heirs  and  assigns  all  my  effects,  of  what 
kind  soever,  I  may  have  in  the  Bay  Honduras, 
money  in  Great  Britain  or  elsewhere  (my  lands 
and  effects  in  Jamaica  excepted),"  it  was  held 
that  such  right  or  privilege  to  occupy  the  lot 
of  ground  in  possession  of  the  testator,  known 
as  Grant's  Work,  passed  to  the  devisees,  the 
court  saying:  "  It  has  been  argued  that  the 
word  effects  would  not  carry  '  Grant's  Work,' 
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if  thai  were  to  be  treated  as  landed  property; 
a  )  I  further,  that,  the  testator  himself  not  hav- 
ing mentioned  the  '  Work,'  it  may  be  pre- 
sum.-il  that  it  was  not  intended  to  pass  by  the 
will.  Their  lordships  think  that  the  word 
■effects  would  p.iss  land;  and  that  word  is  cer- 
tain! v  sufficient  to  pass  that  which  at  the  time 
he  made  his  will  Grant  alone  had,  namely,  the 
privilege  under  the  treaty  with  the  Spanish 
government  of  cutting  logwood  on  a  definite 
pie  r  of  land  which,  under  some  arrangement 
with  his  brother  settlers,  had  been  allotted  to 
him.  As  to  his  intention  to  give  the  '  Work  ' 
to  his  slaves,  the  whole  contents  of  the  will 
leave  no  room  for  doubt."  Atty.-Gen.  v.  Bris- 
towe,  50  L.  J.  P.  C.  18. 

Means  and  Effects.  —  A  testator  left  a  holo- 
graph testamentary  writing  in  these  terms: 
"  In  order  to  prevent  all  dispute  after  my 
death  regarding  the  disposal  of  my  property, 
I  hereby  leave  and  bequeath  to  my  beloved 
wife  the  whole  of  the  means  and  effects  in  my 
possession,  or  belonging  to  me  at  the  time  of 
my  decease,  to  be  absolutely  at  her  disposal." 
At  the  date  of  the  writing  the  testator  had  no 
heritable  property,  but  he  subsequently  ac- 
quired heritage.  It  was  held  that  the  will 
carried  the  heritage.  Lord  Craighill  said,  in  a 
■concurring  opinion:  "  The  case  is  one  of  some 
nicety,  but  I  have  felt  no  great  difficulty  in  re- 
gard to  it.  Had  the  only  words  been  '  means 
and  effecta?  there  would  have  been  room  for 
doubt;  for,  in  their  ordinary  meaning,  those 
words  express  movable  property,  and  not  heri- 
tage. But  if  we  find  that  the  testator  intended 
to  include  house  property,  a  wider  meaning 
will  be  given  to  them.  The  case  differs  from 
most  of  those  cited  to  us,  in  the  testator  using 
the  word  '  property  '  in  the  opening  sentence, 
in  which  he  says  his  purpose  is  '  to  prevent  all 
dispute  after  my  death  in  regard  to  the  dis- 
posal of  my  property.'  It  is  conceded  that 
'  property  '  will  include  land  as  well  as  mov- 
ables; and  there  is,  I  think,  no  escape  from 
"holding  that  he  did  mean  to  include  his  heri- 
tage It  would  be  strange  if,  his  purpose 
being  to  prevent  disputes  after  his  death,  he 
intended  only  to  prevent  them  as  to  his  mov- 
able estate.  He  meant  to  prevent  them  as  to 
heritage  also,  if  he  left  any.  Therefore,  the 
question  being  what  he  meant  by  '  means  and 
■effects,'  I  think  we  must  read  that  expression 
by  the  light  of  the  word  '  property,'  and  hold 
that  he  meant  to  include  lands  under  his 
'  means  and  effects.'  "  Forsyth  v.  Turnbull, 
15  Ct.  of  Sess.  (Sc.)  175. 

Property  and  Effects.  (See  also  Property.)  — 
Where  these  words  were  used  together  in  a 
devise,  they  were  held  to  pass  real  estate,  the 
testator  appearing  in  other  parts  of  the  will  to 
have  applied  the  words"  property  and  effects  " 
to  real  estate;  Lord  Ellenborough,  C.  J.,  say- 
ing: "  Then,  having  before  shown  his  meaning 
of  the  word  effects  and  of  the  word  '  property.' 
as  comprehending  real  estate,  are  we  to  look 
for  a  different  use  of  the  word  by  other  per- 
sons on  other  occasions,  when  we  have  an 
index  of  his  own  mind  to  resort  to  in  the  very 
instrument  before  us,  where  he  has  told  us 
that  by  those  words  he  meant  ieal  estate?" 
Doe  v.  Lainchbury,  11  East  290. 
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1.  Effects  Confined  to  Personalty.  —  Cross  v. 
Wilks,  35  Beav.  562;  Henderson  v.  Farbridge, 
1  Russ.  479;  Doe  v.  Dring,  2  M.&  S.  448;  Doe 
v.  Earles,  15  M.  &  W.  456;  Doe  v.  Langlands, 
14  East  370;  Camfield  v.  Gilbert,  3  East  516; 
Belanev  v.  Belaney,  L.  R.  2  Ch.  138;  Doe 
Hurrell,  5  B.  &  Aid.  21,  7  E.  C.  L.  8;  Camfield 
v.  Gilbert,  3  East  516. 

Il  is  usually  said  that  there  must  be  some- 
thing in  the  context  to  show  that  the  word 
effects  is  intended  to  cover  real  estate.  Thus, 
a  devise  of  "  all  and  singular  my  effects,  of 
what  nature  or  kind  soever,"  has  been  held 
not  to  pass  real  estate;  the  court,  Lord  Ellen- 
borough,  C.  J.,  saying:  "  No  case  has  ever 
yet  come  before  the  court  touching  either  a 
will  or  any  other  subject,  that  I  am  aware  of, 
where  the  court  have  been  called  upon  to  pro- 
nounce on  the  technical  meaning  of  the  word 
effects,  denuded  as  it  is  here  of  all  context, 
unless  indeed  the  words,  '  of  what  nature  or 
kind  soever,'  can  be  considered  as  context  and 
explanatory  of  it.  In  Camfield  v.  Gilbert,  3 
East  516,  and  Doe  v.  Lainchbury,  11  East  290, 
it  was  taken  for  granted  that  effects,  in  its 
natural  signification,  imports  personal  effects  ; 
and  no  case  has  yet  occurred  in  which  that 
signification,  unaided  by  context,  has  been  ex- 
tended to  real  estate.  Where  a  testator  has 
used  the  general  introductory  words,  '  as  to  all 
my  worldly  substance,'  and  the  word  effects 
has  been  coupled  with  the  words  '  real  and 
personal,'  as  in  Hogan  v.  Jackson,  1  Cowp.  299, 
there  it  has  been  considered  that  the)  context 
gave  it  a  more  enlarged  and  comprehensive 
sense  than  it  would  otherwise  have  borne,  and 
the  word  effects  has  frcm  the  declared  inten- 
tion of  the  testator  been  holden  to  pass  the 
whole  interest  in  the  lands.  And  so  in  Dee  v. 
White,  1  East  33,  the  words  '  said  effects,'  by 
reference  to  the  antecedent  bequest,  which 
comprehended  both  real  and  personal,  were 
holden  to  include  the  real  also;  but  that  was 
so  held  by  the  court,  not  upon  the  import  of 
the  word  effects  simply,  but  as  it  derived  force 
from  the  reference  that  was  given  to  it.  On 
the  other  hand,  it  may  be  said,  that,  in  Crm- 
field  v.  Gilbert,  3  East  516,  the  court,  in  hold- 
ing that  the  word  effects  did  not  extend  beyond 
the  personalty,  did  not  decide  upon  the  gen- 
eral import  of  that  word,  because  there  was 
some  context  which  favored  the  narrower  con- 
struction ;  for  the  testatrix  excepted,  out  of  her 
effects,  her  wearing  apparel  and  plate,  which 
was  an  exception  clearly  of  a  personal  nature, 
and  also  directed  that  her  effects  should  be 
divided  by  her  executors.  In  the  present 
case,  therefore,  for  the  first  time  the  court  is 
called  upon  to  give  it  a  sense  unaided  by  con- 
text. We  have  a  familiar  meaning  attached 
to  the  word  effects,  in  its  common  use,  and  as 
it  is  used  in  the  statutes  relating  to  bankrupts, 
where  estate  and  effects,  reddendo  singula  sin- 
gulis, denote,  the  one  things  personal,  the 
other  things  real;  and  I  am  not  aware  of  any 
case  where  it  has  been  holden,  in  its  primary 
and  original  signification,  to  mesn  things 
real."  Doe  v.  Dring,  2  M.  &  S.  448.  But  see 
the  criticism  of  this  case,  Smyth  v.  Smyth.  S 
Ch.  Div.  561,  set  out  ante. 

A  statute  gave  the  husband,  during  mar- 
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this  effect  the  court  have  said  that  this 

riage,  the  management  of  his  wife's  separate 
property,  and  the  authority  to  sue,  either  alone 
or  jointly  with  the  wife,  "  for  the  recovery  of 
any  of  the  effects  of  the  wife."  In  construing 
this  provision,  the  court,  in  Read  v.  Allen,  56 
Tex.  194,  said:  "  The  word  effects,  as  used 
in  the  statute  above  quoted,  in  its  ordinary 
legal  sense  does  not  mean  real  property.  It 
is  defined  by  our  statute  to  include  all  per- 
sonal property  and  all  interest  therein  (Rev. 
Stat.,  art.  3138,  subdiv.  12);  whereas  property 
is  defined  to  include  real  and  personal  prop- 
erty (subdiv.  1)." 

Rent  Charge.  —  Where  a  testator  fails  to  dis- 
pose of  the  reversion  in  fee  of  his  real  estate, 
the  right  of  his  heir-at-law  to  the  said  rever- 
sion is  not  defeated  by  the  fact  that  he  is  given 
in  the  will  a  rent  charge  for  life,  payable  out 
of  the  said  real  estate.  Thus  a  testator  by 
her  will  disposed  of  her  real  estate  to  two  per- 
-sons  for  life,  reserving  a  rent  charge  out  of  the 
same,  payable  first  to  her  uncle  for  life,  and 
then  to  her  heir-at-iaw  for  life,  which,  together 
with  the  repairs  during  the  term,  should  be 
■considered  as  his  rent  for  the  said  farm.  She 
then  proceeded  lo  dispose  of  her  personal  prop- 
-erty,  and  finally  bequeathed  and  devised  "  all 
the  rest,  residue,  and  remainder  of  my  effects, 
wheresoever  and  whatsoever,  and  of  what  na- 
ture, kind,  or  quality  soever,"  except  her 
wearing  apparel  and  plate,  to  certain  nephews 
and  nieces,  to  be  equally  divided  amongst 
them  by  her  executors.  It  was  held,  lhat  the 
reversion  in  fee  in  the  real  estate  did  not  pass 
by  the  residuary  clause,  but  descended  to  the 
heir-at-law;  the  court,  Le  Blanc,  J.,  saying: 
"'  The  question  arises  on  the  word  effects  as 
used  in  the  residuary  clause,  from  whence  we 
are  to  collect  what  was  the  intention  of  the 
testatrix.  Effects  standing  alone  must  cer- 
tainly be  taken  to  mean  personalty;  but  it 
may  be  extended  beyond  that  and  include  real 
estate,  by  other  words  used  showing  such  an 
intent.  But  no  other  words  are  used  in  this 
will  which  carry  it  beyond  its  natural  signifi- 
cation."   Camfield  v.  Gilbert,  3  East  516. 

Property  Already  Disposed  of.  —  Where  a  tes- 
tator has  made  disposition  of  his  real  estate, 
this  disposition  will  not  be  overthrown  by 
a  subsequent  clause  disposing  of  "  all  his 
effects."  Thus  a  testator  devised  a  copyhold 
estate  to  his  wife,  upon  trust  to  sell,  and  in- 
vest the  money  in  funds,  the  interest  and  divi- 
dends thereof  to  be  to  her  use.  He  also  gave 
and  bequeathed  to  her  all  his"  effects  whatso- 
ever and  wheresoever  "  for  her  maintenance, 
upon  full  trust  and  confidence  that  she  would 
at  her  decease  divide  it  among  his  children. 
It  was  held  that  under  this  will  the  widow  was 
entitled  to  the  income  derived  from  the  pro- 
ceeds of  the  copyhold  estate  for  life  only,  with 
a  resulting  trust  as  to  the  capital  for  the  heir, 
but  to  an  absolute  interest  in  the  personal 
estate;  Sir  William  Grant,  M.  R.,  saying: 
"  The  wife  took  only  an  interest  for  life  in  the 
money  to  be  produced  by  the  sale  of  the  copy- 
hold estate.  This  is  an  express  trust,  not  a 
discretion;  a  trust  to  sell,  and  the  money  to 
be  laid  out.  The  testator  could  not  intend  to 
give  her  the  capital  absolutely;  the  words 
exclude  that  supposition.    The  question  then 


is  the  primary  signification  of  the  term.1 

is,  whether  the  subsequent  words,  '  all  my 
effects,'  enlarge  the  first  words,  giving  only 
interest  for  life.  He  could  not  have  intended 
to  give  her  the  absolute  interest  in  that  in 
which  he  had  before  given  her  a  life  interest. 
If  I  throw  the  capital  of  this  fund  into  the 
general  residue,  it  necessarily  gives  her  the 
whole.  I  cannot  agree  that  there  are  two  resi- 
dues. Nothing  points  to  a  double  residue. 
If  the  wife  takes  only  an  estate  for  life  by  the 
first  words,  I  cannot  give  her  the  absolute  in- 
terest by  the  subsequent  words.  Here  is  no 
declaration  of  the  trust  of  the  money  produced 
by  the  sale  of  the  copyhold  estate,  beyond  the 
life  of  the  wife.  That,  therefore,  must  result 
to  the  heir.  The  operation  of  the  word  effects 
is  controlled  by  the  former  part  of  the  will, 
which  gives  her  only  an  interest  for  life." 
Wilson  v.  Major,  11  Ves.  Jr.  205. 

Equity  of  Redemption.  —  R.  F.  seized  of  a 
Copyhold  estate,  mortgaged  it,  and,  while 
abroad  upon  naval  service,  wrote  a  letter  to 
his  mother,  which,  in  so  far  as  it  purported  to 
be  a  will,  was  sufficient  to  pass  the  equity  of 
redemption  in  the  copyhold  estate,  if  it  con- 
tained sufficient  words  of  disposition.  The 
letter  contained  the  following  words:  "  I  give 
and  bequeath  all  my  effects  (after  paying  of 
every  due  demand)  to  you  for  life,  and  then  to 
go  to  my  younger  sister  Ann."  It  was  held 
that  these  words  did  not  include  the  equity  of 
redemption  of  the  copyhold;  the  court.  Lord 
Gilford,  M.  R.,  saying:  "  It  was  contended 
that  the  words  '  I  give  and  bequeath  all  my 
effects  '  would  be  sufficient  to  pass  his  equity 
of  redemption  of  the  copyhold.  In  answer  to 
that  argument.  Doe  v.  Dring,  2  M.  &  S.  448, 
was  cited,  where  it  was  held  that  the  word 
effects  would  not  include  real  estate,  unless 
there  was  something  in  the  context  to  extertd 
the  term  beyond  its  natural  meaning.  In  the 
context  of  this  letter  I  do  not  find  any  indica- 
tion of  its  having  been  the  intention  of  the 
writer  to  pass  anything,  except  what  in  com- 
mon language  is  denominated  effects."  Hen- 
derson v.  Farbridge,  I  Russ.  479. 

Garnishment.  —  A  statute  provided  that  if  the 
person  summoned  as  trustee  should  have  in 
his  possession  any  effects  of  the  principal  de- 
fendant, which  he  held  by  conveyance  in  de- 
fault of  creditors,  he  might  be  adjudged 
trustee.  In  construing  this  provision,  the 
court,  in  Hunter  v.  Case,  20  Vt.  195,  said: 
"  There  can  be  no  pretense  that  real  estate  can 
be  brought  within  the  statute,  unless,  indeed, 
within  the  term  effects.  Certainly  ii  is  not 
goods  or  credits.  It  is  not  within  the  popular 
meaning  of  the  term  effects.  That  word,  as 
ordinarily  used,  is  understood  to  mean  goods, 
movables,  personal  estate;  and  I  am  not  aware 
that  the  word  effects  has  ever  been  defined  by 
any  legal  writer  as  including  real  estate." 

So  in  National  Union  Bank  v.  Brainerd,  65 
Vt.  291,  it  was  held  that  land  was  not  effects, 
and  therefore  a  grantor  was  not  chargeable  as 
trustee,  although  the  grantor  had  conveyed  it 
to  him  in  order  to  evade  his  creditors. 

Leaseholds.  —  In  an  attachment  statute  the 
word  effects  was  held  not  to  include  lease- 
holds, the  statute  having  already  defined  real 
property  subject  to  attachment.  The  court 
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EFFECTUAL;  EFFECTUALLY.  —  See  note  I. 
EFFICIENT.  —  Sec  note  2. 
EFFIGY.  —  See  the  title  Libel  and  Slander 
EFFORT.  —  See  note  3. 


said:  "  To  bring  leaseholds  of  land  and  build- 
ings on  leaseholds  within  a  description  implied 
in  the  words  '  goods  and  effects,'  would  re- 
quire a  construction  that  would  be  forced  and 
strained.  Their  meaning  is  free  from  all  am- 
biguity or  doubt,  whether  used  in  a  popular,  a 
lexicographical,  or  a  legal  sense.  The  word 
'  goods  '  is  always  used  to  designate  wares, 
commodities,  and  personal  chattels.  The 
word  effects  is  the  equivalent  of  the  word 
'  movables.'  With  the  same  obvious  purpose 
in  view,  the  49th  section  defines  the  real  estate 
which  shall  be  subject  to  the  operation  of  the 
statute  to  be  houses,  other  buildings,  or  lands. 
In  the  case  of  a  house  or  other  building  upon 
either  a  leasehold  or  a  freehold,  if  a  tenant  or 
other  person  is  in  possession,  holding  under 
the  defendant,  the  writ  must  be  served  on 
him."    Vandergrift's  Appeal,  83  Pa.  St.  129. 

To  the  same  effect  see  Birmingham  First 
Nat.  Bank  v.  Consolidated  Electric  Light  Co., 
97  Ala.  466.  The  term  in  this  case  was  con- 
strued ejusdem  generis  with  the  words  "  goods 
and  furniture,"  which  preceded  it. 

Claims  and  Effects.  —  In  Texas  it  has  been 
held  that  a  power  of  attorney  to  sell  "  claims 
and  effects  "  cannot  be  construed  to  authorize 
the  sale  of  land  or  real  estate.  De  Cordova  v. 
Knowles,  37  Tex.  19. 

1.  Effectual  means  that  which  tends  to  a  re- 
sult. This  word  is  used  in  the  phrase  "  effect- 
ual attachment,"  in  the  Massachusetts  Gen. 
Stat.,  c.  126,  §  1,  in  opposition  to  a  nominal 
attachment.  The  restriction  of  this  statute, 
that  a  party  defendant  must  have  been,  before 
ihe  time  of  the  action  brought,  an  inhabitant 
of  the  state,  or  that  an  "  effectual  attach- 
ment "  must  be  made  of  his  goods,  estate,  or 
effects,  has  application  only  to  actions 
"  against  a  person  who  is  out  of  the  state  at 
the  time  of  the  service  of  the  summons;  "  and 
where  the  sheriff's  return  of  service  was 
"  Suffolk  ss.,  Boston,  Oct.  25,  1867.  By  vir- 
tue hereof,  I  this  day  attached  a  chip  as  the 
property  of  the  within  named  Charles  K. 
Hamilton,  and  gave  to  him  in  hand,  in  said 
Boston,  a  summons  for  his  appearance  at 
court  as  within  commanded.  John  B.  Dear- 
born, deputy  sheriff,"  the  service  was  held 
good;  the  court.  Wells,  J.,  saying:  "  The  de- 
fendants contend,  that  service  by  a  separate 
summons,  after  a  nominal  attachment  only,  is 
not  authorized  by  the  statute.  *  *  *  No 
case  is  cited  in  which  it  has  ever  been  held 
that  such  service  is  not  good.  The  language 
of  the  provision  does  not  necessarily  import 
'  an  effectual  attachment,'  such  as  is  required 
to  give  jurisdiction  against  an  absent  defend- 
ant who  was  never  an  inhabitant.  See  Gen. 
Stat.,  c.  126,  §  1.  For  the  purpose  of  deter- 
mining the  proper  mode  of  service,  the  return 
of  the  officer,  that  he  had  attached  the  prop- 
erty of  the  defendant,  cannot  be  contradicted 
by  evidence,  and  is  not  contradicted  by  the 
apparent  want  of  vajue  in  the  atricle  returned 
as  attached."  Peabody  v.  Hamilton,  106 
Mass.  217. 


Effectually.  (See  also  Effect;  and  see  r 
Encyc.  of  Pl.  and  Pr.,  p.  936,  title  Appeal 
Bond.)  —  A  bond  given  in  the  county  court  to 
obtain  a  stay  of  proceedings,  pending  an  ap- 
peal to  the  supreme  court,  was  conditioned  to 
effectually  prosecute  the  appeal  and  to  re- 
spond the  judgment  to  be  finally  given.  It 
was  held  that  the  words  "  effectually  prose- 
cute "  were  synonymous  with  "  prosecute 
with  effect,"  and  that  the  appeal  having  been 
dismissed  with  costs,  the  condition  had  not 
been  performed.  McSweeney  v.  Reeves,  28- 
Nova  Scotia  422. 

2.  Efficient  Cause.  (See  the  title  Proximate 
and  Remote  Cause.)  —  In  Rock  Island,  etc., 
R.  Co.  v.  Dimick,  144  111.  628,  the  court  said: 
"An  efficient  cause  is  simply  the  working 
cause,  or  that  cause  which  produces  effects  or 
results.  Webster's  Diet.  And  a  proximate 
cause  is  that  which  stands  next  in  causation  to 
the  effect,  not  necessarily  in  time  or  space, 
but  in  causal  relation."  See  also  Pullman- 
Palace  Car  Co.  v.  Laack,  143  111.  262. 

Efficient  and  Competent.  —  An  instruction  that 
it  was  the  duty  of  the  master  to  provide 
efficient  fellow-servants  instead  of  "  compe- 
tent fellow-servants,"  was  held  no  error.  The 
court  said:  "  Objection  was  also  made  to  the 
substitution  by  the  court,  in  the  fifth  instruc- 
tion asked  for  by  the  defendant,  of  the  word 
efficient  before  '  men,'  so  as  to  make  the  in- 
struction read  '  efficient  men.'  In  this  there 
was  clearly  no  error.  It  was  the  duty  of  the 
defendant  to  provide  competent  men  for  its 
service.  Efficient,  in  the  relation  in  which  it 
was  used,  was  the  equivalent  of  '  competent,' 
and  expressed  no  more  than  the  duty  which 
the  law  imposes  on  the  defendant."  Norfolk, 
etc.,  R.  Co.  v.  Ampey,  93  Va.  108. 

Efficiency.  —  A  contract  between  a  city  and  a 
gas  company  provided  a  certain  price  for 
lamps  of  the  same  efficiency  as  the  present 
service.  In  construing  this  provision,  the 
court  said:  "  The  terms,  '  lamps  of  the  same 
efficiency  as  the  present  service,'  do  not  mean 
the  same  number  of  lamps  then  in  use,  but 
lamps  of  the  same  light-giving  capacity." 
Pensacola  Gas  Co.  v.  Provisional  Municipal- 
ity, 33  Fla.  341. 

3.  Effort  to  Collect.  —  Where  a  party  indebted 
to  another,  transferred  to  him  notes  and  ac- 
counts equal  to  the  amount  of  the  indebted- 
ness, upon  an  agreement  that  if  thej'  could 
not  be  collected  after"  making  an  effort  10 
collect  the  same,"  then  he  would  pay  the 
amount  uncollected;  to  entitle  the  creditor  to- 
recover  of  the  original  debtor,  it  is  enough  for 
him  to  show  that  judgments  were  obtained  or» 
the  notes  and  accounts,  and  executions  there- 
upon issued  returned  "  no  property  found." 
And  although  such  proof  may  not  establish 
the  fact  of  insolvency,  yet  it  will  not  warrant 
the  reversal  of  a  judgment  on  error,  where  the 
primary  court  had  instructed  the  jury  'hat  '  it 
was  prima  facie  evidence  of  insolvency."  The 
court  said:  "An  effort  to  collect,  clearly  does 
not  imply  that  all  the  means  known  to  the  law 
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•shall  be  exhausted  before  the  contract  to  pay 
■shall  become  absolute,  or  the  defendant  be 
authorized  to  demand  payment  of  the  plaintiff. 
The  condition  on  which  the  plaintiff's  liability 
depends  is  certainly  well  performed,  if  such 
means  of  collection,  by  the  aid  of  legal  pro- 
cess, have  been  resorted  to  as  are  usual.  The 
contract  did  not  impose  upon  the  defendant 
the  duty  of  prosecuting  suits  upon  the  notes 
and  accounts  transferred  to  him,  lo  such  an 
extent  as  to  force  the  parties  liable  to  their 
payment,  to  take  the  oath  of  insolvency." 
Burnett  v.  Thompson,  I  Ala.  470. 

Effort  and  Attempt.  (See  generally  the  title 
Attempts  to  Commit  Crime,  vol.  3,  p.  250.) 
To  justify  homicide  superinduced  by  threats, 
it  must  be  shown  that  at  the  time  of  the  homi- 
cide the  person  killed,  by  some  act  then  done, 
manifested  an  intention  to  execute  the  threats. 
After  giving  this  principle  in  its  charge  to  the 
jury,  the  trial  court  gave  them  a  further  in- 
struction by  which,  in  effect,  the  act  manifest- 
ing an  intention  to  execute  the  threats  was 
required  to  be  an  "  effort  or  demonstration  to 
execute  such  threats."  This  was  held  errone- 
ous. The  court  said:  "  That  part  of  the 
charge  of  the  court  relating  to  self-defense 
under  threats  is  as  follows:  '  If  Harry  Taylor 
did  threaten  to  kill  this  defendant,  and  if  at 
the  time  of  the  killing  Harry  Taylor  did  make 
such  a  demonstration  as  to  induce  the  defend- 
ant to  believe  he  did  then  intend  to  execute 
such  threat,  then  this  defendant  would  be  jus- 
tifiable in  taking  the  life  of  said  Taylor;  and 
if  you  so  believe  you  should  acquit.'  This 
charge  is  qualified  as  follows:  '  Or,  if  the  de- 
fendant did  shoot  at  Harry  Taylor  before  the 
latter  made  any  effort  or  demonstration  to  exe- 
cute such  threats,  then  there  would  be  no  jus- 
tification even  if  Harry  Taylor  did  subsequently 
manifest  any  such  intention.'  The  law  upon 
this  subject  is  that,  to  justify  under  threats, 


;  it  must  be  shown  that  at  the  time  of  the 
homicide  the  person  killed,  by  some  act  then 
done,  manifested  an  intention  to  execute  the 
threats.'  In  the  qualification  above  cited  the 
learned  judge  departs  from  the  statute,  and 
for  '  some  act  manifesting  an  intention  to  exe- 
cute the  threats,'  he  substitutes  '  made  any 
effort  or  demonstration.'  Now,  whether  he 
intended  to  qualify  effort  by  '  demonstration,' 
or  '  demonstration  '  by  effort,  we  know  not. 
'  Demonstration  '  has  several  meanings.  The 
first  given  by  Mr.  Webster  was  certainly  not 
intended  by  the  learned  judge.  The  second 
is  in  harmony  with  the  meaning  given  by  our 
courts  to  '  manifest.'  It  is  '  an  expression  of 
the  feeling  by  outward  signs;  a  manifesta- 
tion; a  show.'  Effort  means  an  exertion  of 
strength;  strenuous  endeavors;  laborious 
attempts;  struggle  directed  to  the  accom- 
plishment of  an  object;  exertion,  as  an 
attempt  to  scale  a  wall;  an  effort  to  excel. 
(Webster's  Unabridged  Dictionary.)  There  is 
no  word  in  the  English  language,  we  think, 
better  understood  by  the  people  generally  than 
effort.  And  when  told  that  an  effort  must 
have  been  made  to  execute  the  threats,  the 
jury  doubtless  understood  the  court  to  mean 
an  attempt.  This  means  something  more 
than  a  demonstration  or  an  act  manifesting  an 
intention.  It  means  an  actual  attempt  to  exe- 
cute the  threats.  And,  as  the  threats  were  to 
take  the  life  of  the  defendant,  an  effort  means 
an  attempt  to  kill  defendant.  Now.  if  there 
was  an  effort  to  take  the  life  of  defendant  be- 
fore he  shot,  he  could  stand  upon  this  fact 
without  threats.  The  threats  are  of  no  value 
or  benefit  to  him,  for  his  right  of  self-defense 
was  complete  without  them.  We  are  not 
treating  of  a  case  of  mutual  combat,  or  a  case 
in  which  the  defendant  provoked  the  diffi- 
culty." Miles  v.  State,  18  Tex.  Ct.  App. 
171. 
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CROSS-REFERENCES. 

See  also  the  titles  FACTORY  ACTS  ;  MASTER  AND  SERVANT ;  MUNIC- 
IPAL CORPORATIONS  ;  POLICE  POWER  ;  and  see  EMPLOYED. 

For  indictments  for  working  an  employee  over  time,  see  Encyc.  of  Pleading  and 
Practice,  title  MASTER  AND  SERVANT. 

I.  Constitutionality  of  Statutes.  —  A  number  of  the  states  have  enacted 
laws  providing  that  a  certain  number  of  hours  shall  constitute  a  day's  work.1 
The  terms  of  these  statutes  vary  in  the  different  states;  some  of  them  only  seek 
to  define  a  working  day,  while  others  go  further  and  enact  penalties  for  their 
violation,  or  provide  that  the  laborer  may  recover  compensation  for  working 
over  hours.  The  principal  grounds  upon  which  these  statutes  have  been 
attacked  are,  first,  that  they  restrict  the  constitutional  right  of  the  citizen  to 
contract  freely,  and  again,  that  in  many  instances  they  discriminate  between 
different  classes  of  citizens.2 


1.  Object  of  Statutes.  —  In  U.  S.  v.  Martin,  94 
U.  S.  400,  it  was  said  "  We  regard  the  statute 
chiefly  as  in  the  nature  of  a  direction  from  a 
principal  to  his  agent,  that  eight  hours  is 
deemed  to  be  a  proper  length  of  time  for  a  day's 
labor,  and  that  his  contracts  shall  be  based 
upon  that  theory.  It  is  a  matter  between  the 
principal  and  his  agent,  in  which  a  third  party 
has  no  interest." 

2.  Unconstitutional.  —  Sections  1  and  3  of  Chap- 
ter 51  of  the  Nebraska  Session  Laws  of  1891  hav- 
ing provided,  in  effect,  that  for  all  classes  of 
rruchanics,  servants,  and  laborers,  excepting 
those  engaged  in  farm  or  domestic  labor,  a 
day's  work  should  not  exceed  eight  hours,  and 
that  for  working  any  employee  over  the  pre- 
scribed tims  the  employer  should  pay  extra 
compensation  in  increasing  geometrical  pro- 
gression for  the  excess  over  eight  hours  (the 
rate  of  payment  for  the  eighth  hour  being 
taken  as  the  basis  upon  which  to  reckon  such 
progression),  it  was  held  that  these  provisions 
are  unconstitutional,  (1)  because  the  discrim- 
ination against  farm  and  domestic  laborers  is 
special  legislation;  (2)  because  by  the  act  in 
question  the  constitutional  right  of  parties  to 
contract  with  reference  to  compensation  for 
services  is  denied.  Low  v.  Rees  Printing  Co., 
41  Neb.  127. 

Sams  —  Utah.  —  A  statute  forbade,  under 
penalty,  the  employment  of  laborers  to  work 
in  a  mine  for  more  than  eight  hours  per  day. 
This  statute  was  held  not  to  be  unconstitu- 
tional as  denying  equal  protection  of  the  law 
to  a  person  wilhin  the  state.  State  v.  Holden, 
14  Utah  71.  See  also  State  v.  Holden,  14 
Utah  96. 
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Same  —  Illinois.  —  In  Ritchie  v.  People,  155 
111.  98,  a  statute  prohibiting  the  employment 
of  females  in  any  factory  or  workshop  for 
more  than  eight  hours  a  day  was  held  uncon- 
stitutional as  being  partial  and  discriminating 
in  its  character,  whether  applying  only  to 
manufacturers  of  wearing  apparel  or  to  manu- 
facturers generally,  and  it  was  not  within  the 
police  power  of  the  legislature. 

Same.  —  The  Ohio  Act  of  April  15,  1892  (£9 
Ohio  L.  311),  which  declares  that  ten  hours 
shall  constitute  a  day's  work,  and  that  the 
employees  therein  named  shall  be  paid  for 
every  hour  in  excess  of  ten  which  they  shall 
be  required  or  permitted  to  work,  in  addition 
to  their  per  diem,  is  in  conflict  with  sections  1 
and  19  of  article  I  of  the  Constitution  of  Ohio, 
in  that  it  fails  to  allow  persons  to  contract  for 
a  longer  day's  work  if  they  wish  to  do  so. 
Wheeling  Bridge,  etc.,  R.  Co.  v.  Gilmore,  4 
Ohio  Dec.  366. 

Same  —  Colorado.  —  In  In  re  Eight-Hour  Bill. 
21  Colo.  29,  the  legislature  of  Colorado  asked 
the  opinion  of  the  Supreme  Court  whether  a 
law  providing  that  eight  hours  should  consti- 
tute a  day's  labor  in  a  mine,  smelter,  or  fac- 
tory, would  be  constitutional  and  legal.  In 
reply  the  court  said:  "  It  is  not  competent  for 
the  legislature  to  single  out  the  mining,  manu- 
facturing, and  smelting  industries  of  the  state 
and  impose  upon  them  restrictions  with  refer- 
ence to  the  hours  of  their  employees  from 
which  other  employers  of  labor  are  exempt. 
An  act  such  as  proposed  would  be  manifestly 
in  violation  of  the  constitutional  inhibition 
against  class  legislation.  The  bill  submitted 
also   violates   the  right  of  parties  to  make 
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II.  Compensation  for  Extra  Work.  —  In  the  absence  of  an  express  con- 
tract for  extra  pay  for  working  over  time,  it  has  been  generally  held  that  there 
can  be  no  recovery,  under  the  eight-hour  laws,  for  such  extra  work.1    And  on 


their  own  contracts  —  a  right  guaranteed  by 
our  Bill  of  Rights  and  protected  by  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States.  See  opinion  recently  given 
upon  House  Bill  No.  203,  ante,  p.  27.  For  an 
able  and  comprehensive  exposition  of  the  con- 
stitutional provisions  applicable  to  the  subject, 
your  attention  is  invited  to  the  recent  case  of 
Low  v.  Rees  Printing  Co.,  41  Neb.  127." 

Constitutionality  — ■  Massachusetts.  —  The  stat- 
ute of  1874,  c.  221,  prohibiting  the  employment 
of  all  persons  under  the  age  of  eighteen,  and 
of  all  women,  in  laboring  in  any  manufactur- 
ing establishment,  more  than  sixty  hours  per 
week,  violates  no  contract  of  the  common- 
wealth implied  in  the  granting  of  a  charter  to 
a  manufacturing  company.  The  statute  of 
1874  c.  221,  prohibiting  the  employment  of  all 
persons  under  the  age  of  eighteen,  and  of  all 
women,  in  laboring  in  any  manufacturing 
establishment  more  than  sixty  hours  per  week, 
violates  no  right  reserved  under  the  constitu- 
tion to  any  individual  citizen,  and  may  be 
maintained  as  a  health  or  police  regulation. 
A  law  which  merely  prohibits  a  woman's  being 
employed  in  any  manufacturing  establishment 
more  than  a  certain  number  of  hours  per  day 
or  week,  does  not  violate  her  right  to  labor  as 
many  hours  per  day  or  week  as  she  may  see 
fit,  and  is  within  the  power  of  the  legislature 
to  enact.  Com.  v.  Hamilton  Mfg.  Co.,  120 
Mass.  383. 

Same  —  New  York.  —  Section  504  of  title  24  of 
chapter  105  of  the  New  York  Laws  of  1891, 
providing  that  in  contracting  for  any  work  to 
be  done  for  the  city  of  Buffalo  the  contractor 
"  shall  bind  himself,  in  the  performance  of 
such  work,  not  to  discriminate  either  as  to 
w  irkmcn  or  wages  against  members  of  labor 
organizations,  or  to  accept  any  more  than 
eight  hours  as  a  day's  work,  to  be  performed 
within  nine  consecutive  hours,"  is  not  uncon- 
stitutional as  violating  the  constitutional  pro- 
visions that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or 
deprive  a  citizen  of  New  York  of  any  rights  or 
privileges.  People  v.  Warren,  77  Hun  (N.  Y.) 
120. 

Municipal  Ordinance.  —  In  Exp.  Kuback,  85 
Cal.  274,  it  was  held  that  a  municipal  ordinance 
making  it  a  misdemeanor  for  any  person, 
"  when  having  labor  performed  under  any  con- 
tract with  the  city,  to  demand,  receive,  or  con- 
tract for  more  than  eight  hours'  labor  in  one 
day  from  any  person  in  his  employ  or  under 
his  control,"  was  void;  that  the  right  of  every 
person  to  pursue  any  lawful  calling,  without 
let  or  hindrance,  cannot  be  secured  without 
permitting  every  person  who  wishes  employ- 
ment lo  seek  it,  and  to  leave  all  persons  free 
to  accept  the  services  of  others  on  such  terms 
as  may  be  agreed  upon  by  them;  and  that 
"  we  cannot  conceive  of  any  theory  upon 
which  a  city  could  be  justified  in  making  it  a 
misdemeanor  for  one  of  its  citizens  to  contract 
with  another  for  services  to  be  rendered  be- 
cause the  contract  is  that  he  shall  work  more 
than  a  limited  number  of  hours  per  day." 
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1.  Compensation.  —  The  Connecticut  Act  of  1866 

provides  that  "  eight  hours'  work  done  and 
performed  in  any  one  day  shall  be  deemed  a 
lawful  day's  work,  unless  otherwise  agreed  by 
the  parties."  It  was  held  that  a  "week's 
work,"  under  a  contract  for  work  at  a  fixed 
price  per  week,  was  work  for  the  period  of  a 
week,  and  not  for  six  periods  of  eight  hours 
each,  and  that  consequently  a  person  who  under 
such  a  contract  had  worked  sixteen  hours  a 
day  could  not  recover  for  two  weeks'  work  in 
the  period  of  one  week.  The  only  effect  of  the 
statute,  where  a  case  falls  within  it,  is  to  re- 
lease the  laborer  from  work,  and  entitle  him  to 
his  compensation  for  a  day's  labor,  at  the  end 
of  eight  hours.  If  the  laborer  works  more 
than  eight  hours  in  a  day,  unless  by  special 
request  or  by  special  agreement,  he  cannot 
claim  any  additional  compensation  for  such 
additional  work.  Luske  v.  Hotchkiss,  37 
Conn.  219. 

Same  —  New  York. —  In  McCarthy  v.  New 
York,  96  N.  Y.  1,  it  was  held  that  an  employer 
was  not  made  liable  under  and  by  the  Eight- 
hour  Law  (Laws  1870,  c.  385),  to  an  employee 
hired  by  the  day,  for  labor  beyond  the  statutory 
lime,  unless  it  was  provided  for  in  the  contract 
of  employment. 

Same  —  Wisconsin.  ■ —  A  city  ordinance  pro- 
vided that  eight  hours  should  constitute  a  full 
day's  work  for  city  employees.  An  employee 
worked  eight  hours  daily  for  the  first  thirty 
days  of  his  employment,  and  thereafter,  with- 
out protest,  worked  twelve  hours  a  day  at  the 
same  pay.  It  was  held  that  he  was  estopped 
from  recovering  pay  for  the  extra  hours.  The 
court  said:  "Statutory  provisions  similai'to 
the  ordinance  in  question  are  in  force  in  a 
number  of  stales,  and  the  same  question  here 
presented  has  received  the  attention  ot  the 
courts.  The  matter  was  quite  fully  discussed 
in  McCarthy  v.  New  York,  96  N.  Y.  I,  and  the 
conclusion  there  arrived  at  meets  with  our 
complete  approval.  It  was  said,  in  effect,  that 
the  object  of  the  statute  in  establishing  a  limita- 
tion on  the  hours  of  labor  was  to  confet  a  ben- 
efit upon  the  classes  protected,  but  did  not 
make  labor  beyond  the  statutory  time  illegal, 
or  require  compensation  to  be  made  therefot 
unless  it  was  provided  for  in  the  contract  ol 
employment;  that  it  was  not  the  intent  of  the 
act  that  two  statutoty  days'  labor  should  be 
crowded  into  one  calendar  day,  or  to  give  the 
price  of  two  for  one  calendar  day's  labor.  So 
when  the  exigencies  of  his  employment,  or  the 
requirements  of  his  employer,  call  upon  the 
laborer  for  a  greater  number  of  hours  of  labor 
than  those  specified  in  the  statute,  it  is  optional 
with  him  either  to  refuse  to  perform  them,  or 
to  insist,  as  the  condition  of  their  performance, 
upon  the  payment  of  extra  compensation  for 
the  extra  work,  but  in  the  absence  of  such 
agreement  there  was  no  right  conferred  to  de- 
mand extra  compensation.  A  similar  construc- 
tion was  given  to  a  law  of  Connecticut  in  Luske 

Hotchkiss,  37  Conn.  219.  Sec  also  Brooks 
v.  Cotton,  48  N.  H.  50;  Averill  v.  U.  S..  14  Ct. 
of  CI.  200."  Votft  v.  Milwaukee,  (Wis.  1898) 
74  N.  W.  Rep.  790. 
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the  other  hand  it  has  been  held  that  when  a  laborer  works  less  than  ten 
hours  as  a  clay's  work,  without  objection  on  the  part  of  his  employer,  he  is 
entitled  to  compensation  for  a  full  day's  work  notwithstanding  a  statute  which 
defines  .1  working  day  to  be  ten  hours.1 

III.  Construction  of  Statutes.  —  The  cases  construing  the  provisions  of 
these  statutes,  apart  from  the  two  points  already  considered,  are  not  numerous, 
and  will  be  found  set  out  in  the  note.2 


Same  —  Ohio.  —  If  a  telegraph  operator  enters 
thr  service  of  a  railroad  company,  under  a  con- 
tract to  work  for  fifty-five  dollars  per  month, 
with  the  knowledge  that  he  will  be  required  to 
work  fourteen  hours  a  day,  and  on  Sundays, 
and  he  continues  in  such  employment  and  per- 
forms services  as  such  operator  accordingly, 
and  receives  his  pay  monthly  without  objec- 
tion, and  without  informing  such  company 
that  he  expected  pay  for  services  rendered  over 
and  above  ten  hours  a  day,  or  on  Sundays,  he 
cannot  afterwards  recover  of  such  company 
additional  compensation  for  such  services. 
Wheeling  Bridge,  etc.,  R.  Co.  v.  Gilmore,  4 
Ohio  Dec.  367. 

Same  —  United  States  Statutes.  —  Rev.  Stat.  U. 
S.,  $3  3738,  provided  that  eight  hours  shall  be 
constituted  a  day's  work  for  all  laborers,  work- 
men, or  mechanics  who  may  be  employed  by 
or  on  behalf  of  the  government  of  the  United 
States.  Under  this  provision  it  has  been  held 
that  if  one  employed  as  a  laborer,  at  a  monthly 
salary,  worked  extra  hours,  without  objection, 
and  accepted  his  monthly  salary  without  pro- 
test, he  could  not,  in  the  absence  of  contract, 
recover  from  the  United  States  additional  com- 
pensation for  his  extra  services.  U.  S.  v. 
Martin,  94  U.  S.  400;  Timmonds  v.  U.  S.,  84 
Fed.  Rep.  933;  Coleman  v.  U.  S.,  81  Fed.  Rep. 
824.  In  the  latter  case  the  court  distinguishes 
U.  S.  v.  Post,  148  U.  S.  125,  as  follows:  "  The 
statute  under  consideration  is  quite  different 
in  its  terms  from  the  Act  of  May  24,  1888,  as 
to  mail  carriers.  The  provision  of  that  act  is 
that-  '  Hereafter  eight  hours  shall  constitute  a 
day's  work  for  letter  carriers  in  cities  and 
postal  districts  connected  therewith,  for  which 
they  shall  receive  the  same  sum  as  is  now 
paid  for  a  greater  number  of  hours.  If  any 
carrier  is  employed  a  greater  number  of  hours 
than  eight  he  shall  be  paid  for  the  same  in  pro- 
portion to  the  salary  now  fixed  by  law.'  This 
statute  clearly  gives  the  right  of  compensation 
to  the  carrier  for  the  extra  time,  and  directs  its 
payment;  and  it  was  so  decided  in  U.  S.  v. 
Post,  148  U.  S.  125.  The  Act  of  1868  had  no 
such  provision,  and  was  not  a  contract  be- 
tween the  government  and  its  laborer  that 
eight  hours  shall  constitute  a  day's  work.  It 
did  not  prevent  the  government  from  making 
agreements,  either  express  or  implied,  by 
which  a  day's  labor  could  be  more  or  less  than 
eight  hours  a  day;  nor  does  it  prescribe  the 
amount  of  compensation  for  that  or  any  other 
number  of  hours'  labor." 

In  Collins  v.  U.  S.,  24  Ct.  of  CI.  340,  it  was 
held  that  a  night  watchman  in  a  government 
mint,  where  the  custom  was  for  the  watchman 
to  serve  twelve  hours,  was  not  entitled  to  extra 
pay  notwithstanding  the  statute  which  pro- 
vided that  eight  hours  should  constitute  a  day's 
work  for  laborers  employed  by  the  govern- 
ment, with  overpay  for  extra  hours. 
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In  Averill  v.  U.  S.,  14  Ct.  of  CI.  201,  it  was 
held  that  where  an  employee  in  the  public 
service  worked  twelve  hours  a  day,  was  paid 
by  the  day,  and  accepted  the  payment,  he  was 
excluded  from  maintaining  that  every  eight 
hours  constituted  a  day's  work,  under  the  pro- 
visions of  the  Eight-hour  Law. 

Letter  Carriers. —  Under  the  Act  of  May  24, 
1888,  c.  308  (25  Stat,  at  L.  157),  which  provides 
that  "  hereafter  eight  hours  shall  constitute  a 
day's  work  for  letter  carriers  in  cities  or  postal 
districts  connected  therewith,  for  which  they 
shall  receive  the  same  pay  as  is  now  paid  as 
for  a  day's  work  of  a  greater  number  of  hours. 
If  any  letter  carrier  is  employed  a  greater 
number  of  hours  per  day  than  eight  he  shall 
be  paid  extra  for  the  same  in  proportion  to  the 
salary  now  fixed  by  law,"  reference  is  not  had 
only  to  letter-carrier  service,  and  a  claimant  is 
not  required  to  show  not  only  that  he  has  per- 
formed more  than  eight  hours  of  service  in  a 
day,  but  also  that  such  eight  hours  of  service 
related  exclusively  to  the  free  distribution  and 
collection  of  mail  matter,  and  that  the  extra 
service  for  which  he  claims  compensation  was 
of  the  same  character.  Under  section  647  of 
the  Regulations  of  the  Post  Office  Department 
of  1887,  and  the  Act  of  1888,  a  claim  for  extra 
service  and  pay  may  include  an  employment 
of  the  letter  carrier  not  only  in  the  delivery  and 
collection  of  mail  matter,  but  also  in  the  post 
office,  during  the  intervals  between  his  trips, 
in  such  manner  as  the  postmaster  directs,  but 
not  as  a  clerk.  Such  extra  service  is  not  an 
extra  service  within  the  meaning  of  sections 
1764  and  1765  of  the  Revised  Statutes,  pay- 
ment for  which  is  not  authorized  by  law.  U. 
S.  v.  Post,  148  U.  S.  124.  See  generally  the 
title  Postal  Laws. 

1.  Under  the  statute  which  provides  that  in 
all  contracts  for  or  relating  to  labor  ten  hours 
of  actual  labor  shall  be  taken  to  be  a  day's 
work,  unless  otherwise  agreed  by  the  parties, 
if  work  is  done  through  the  season  at  a  certain 
agreed  price  per  day,  and  the  work  done  from 
time  to  time  in  a  day  is  done  and  accepted 
without  objection  as  a  day's  work,  an  agree- 
ment may  be  implied  that  the  work  done  in  a 
day,  whether  on  an  average  more  or  less  than 
ten  hours,  shall  be  reckoned  and  paid  for  as  a 
day's  work.  Brooks  v.  Cotton,  48  N.  H.  50. 
In  this  case  a  carpenter  worked  from  Novem- 
ber to  April,  without  any  reference  made,  until 
the  work  was  done,  as  to  what  should  con- 
stitute a  day's  work,  and  without  any  request 
that  he  should  work  longer  for  each  day. 

2.  To  Whom  Applicable.  —  In  State  v.  Martin- 
dale,  47  Kan.  147,  it  was  held  that  the  officers 
and  employees  in  a  state  penitentiary  were  not 
embraced  in  the  provisions  of  the  statutes 
making  it  unlawful  for  laborers,  workmen, 
mechanics,  or  other  persons  employed  by  the 
state  of  Kansas  to  work  more  than  eight  hours 
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a  day.  The  court  said:  "  Then  again,  the 
officers  and  employees  mentioned  in  said  sec- 
tion 20  of  chapter  152  are  paid  annual  salaries, 
and  not  per  diem  wages  for  each  day.  The 
words  '  laborers,  workmen,  mechanics,  or 
other  persons,'  in  section  1  of  chapter  114,  evi- 
dently do  not  embrace  any  officer  or  employee 
for  whom  an  annual  salary  has  been  specific- 
ally named  and  appropriated  by  the  legisla- 
ture." 

Same  —  Corporations.  —  In  U.  S.  v.  John  Kelso 
Co.,  86  Fed.  Rep.  304,  it  was  held  that  a  cor- 
poration might  be  subject  to  a  fine  for  violating 
the  Eight-hour  Law. 

The  New  York  Act  of  June  1,  1892,  provided 
that  railroad  companies  should  not  permit  cer- 
tain classes  of  employees,  who  had  worked  con- 
secutively for  twenty-four  hours,  to  go  on  duty 
again  until  they  should  have  had  at  least 
eight  hours'  rest,  and  that  disobedience  should 
be  a  misdemeanor.  The  second  section  of  the 
act  merely  declared  that  ten  hours'  labor  per- 
formed within  twelve  consecutive  hours  should 
constitute  a  day's  labor  in  the  operation  of 
railroads,  and  the  third  section  provided  for 
extra  compensation  for  overtime  work.  Under 
this  statute  a  superintendent  of  a  railroad  was 
indicted  foremploying  a  man  to  work  fourteen 
and  one-half  hours  a  day.  It  was  held  that 
the  indictment  could  not  be  sustained.  The 
court  said :  "  When  we  examine  the  remaining 
sections  (2  and  3),  we  fail  to  find  in  them  any 
inhibition  upon  the  action  of  these  corpora- 
tions, either  in  express  words  or  by  necessary 
implication.  The  second  section  merely  de- 
clares that  ten  hours'  labor  performed  within 
twelve  consecutive  hours  shall  constitute  a 
day's  labor  in  the  operation  of  all  steam  surface 
railroads  owned  and  operated  within  this  state, 
omitting  the  provisos  and  exceptions,  which 
are  not  material  here.  It  is  but  a  statutory 
definition  of  what  shall  constitute  a  day's  labor 
in  certain  employments,  and  would  control  in 
any  controversy  affecting  the  civil  liabilities  of 
the  employer,  in  the  absence  of  an  express 
agreement  to  the  contrary.  There  is  no  prohi- 
bition aimed  at  the  railroad  company  against 
permitting  or  requiring  more  hours  of  labor 
during  the  calendar  day.  In  fact  the  section 
authorizes  the  employment  of  men  to  labor  at 
least  twenty  hours  out  of  every  twenty-four. 
The  statement  is  that  ten  hours'  work  within 
twelve  consecutive  hours  shall  be  a  day's 
labor,  and  there  may,  therefore,  be  two  such 
days  during  each  calendar  day,  and  an  em- 
ployee working  for  twenty  hours  at  an  agreed 
daily  compensation,  without  any  stipulation  as 
to  the  number  of  hours  which  should  consti- 
tute a  day,  would  be  entitled  to  pay  for  two 
days'  work.  Such  a  provision  is  eminently 
fair  and  just  in  operation,  and  the  power  of 
the  legislature  to  enact  such  a  law  cannot  be 
successfully  controverted.  The  third  section 
is  in  harmony  with  this  construction,  for  it 
provides  that  for  fractional  parts  of  the  statu- 
tory day  the  employee  shall  receive  compensa- 
tion at  the  same  rate  proportionately  as  for 
the  whole  day.  Full  effect  can  be  given  to 
both  sections  by  construing  them  according  to 
their  terms,  and  applying  them  to  an  adjust- 
ment of  the  contractual  relations  of  the  parties, 
when  they  have  omitted  to  prescribe  in  the 
agreement  for  hire  the  duration  of  a  day's 
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service.  If  the  legislature  had  intended  to 
make  it  unlawful  for  a  railroad  company  to 
permit  or  require  an  employee  to  work  more 
than  ten  hours  within  twelve  consecutive 
hours,  we  must  infer  that  they  would  have  so 
declared  in  direct  terms.  The  prohibition  in 
the  first  section  is  plain  and  positive;  and  the 
change  in  the  form  of  expression,  when  the 
following  sections  are  reached,  is  significant, 
and  indicates  an  intentional  omission  of  the 
prohibitory  feature."  People  v.  Phyfe,  136  N. 
Y.  554- 

Contract  Work.  —  In  Billingsley  v.  Marshall 
County,  5  Kan.  App.  435,  it  was  held  that 
where  a  person  contracted  to  do  a  certain 
amount  of  work  for  a  certain  sum  of  money, 
he  could  not  recover  a  greater  sum  than  that 
contracted  for  under  a  statute  providing  that 
eight  hours  was  counted  a  day's  labor.  The 
court  said:  "  The  writer  is  of  the  opinion  that 
the  law  in  question  applies  only  to  people  who 
work  by  the  day,  and  not  to  those  taking  con- 
tracts of  a  certain  amount  of  work  for  so  much 
money." 

United  States  Statutes.  —  In  U.  S.  v.  Ollinger, 
55  Fed.  Rep.  959,  it  was  held  that  the  United 
Slates  Eight-hour  Law  (Act  of  Congress,  Aug. 
1,  JiSg2),  did  not  apply  to  the  case  of  a  man 
who  was  building  at  his  own  risk  and  cost  a 
vessel  for  the  government,  which  the  govern- 
ment's engineers  had  offered  to  purchase,  on 
completion,  if  it  were  found  to  conform  to  cer- 
tain prescribed  specifications.  The  court  held 
that,  to  be  amenable  to  the  law,  the  person 
charged  must  be  an  ^officer  or  agent  of  the 
United  States,  or  a  contractor  upon  some  of 
the  public  works  of  the  United  States. 

Same  —  Privity. —  In  order  to  have  a  claim 
for  the  extra  compensation  provided  for  by  the 
United  States  Eight-hour  Law  theie  must  be 
some  privity  between  the  claimant  and  the 
United  States;  and  where  A  agreed  to  cut, 
furnish,  and  deliver  in  Washington  city,  at 
specified  rates,  granite  to  the  United  States,  at 
such  times  as  they  might  require,  and  to  fur- 
nish such  number  of  men  as  they  might  deem 
necessary  to  the  proper  prosecution  of  the 
work,  the  full  cost  of  their  labor,  increased  by 
fifteen  per  cent,  to  be  paid  to  him  by  the 
United  States,  it  was  held  that  there  was  no 
privity  between  the  United  States  and  the  men 
employed  by  the  contractor  in  the  execution  of 
his  contract.    U.  S.  v.  Driscoll,  96  U.  S.  421. 

The  Indiana  Act  of  March  6,  1889  (Acts  1889, 
p.  143),  constituting  eight  hours  a  legal  day's 
work  for  [certain  kinds  of  labor  therein  men- 
tioned, and  permitting  extra  compensation  for 
overwork  by  agreement  between  employer  and 
employee,  does  not  apply  to  a  case  where  the 
circumstances  under  which  employment  is 
taken  show  that  more  than  eight  hours'  labor 
wi!!  be  expected  for  a  day's  work,  and  the  em- 
ployee, without  objection  and  without  inform- 
ing his  employers  that  he  intended  to  charge 
for  extra  time,  worked  more  than  eight  hours 
per  day.  It  will  be  implied  that  he  covenanted 
and  agreed  to  the  requirement  as  to  extra  time. 
The  said  act  applies  only  to  laborers  employed 
by  the  day.  I Iclphcnstinc  v.  Ilarlig,  5  Ind. 
App.  172. 

Municipal  Corporations.  —  A  California  statute 
provided  that  eight  hours  should  constitute  a 
day's  work  in  all  cases  where  the  same  was 
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EITHER.  (Sec  also  All,  vol.  2,  p.  141.)  —  While  "either,"  according  to 
the  strictly  authoritative  signification  of  the  word,  relates  to  two  units  or  par- 
ticulars only,  it  often,  in  actual  use,  though  inaccurately,  refers  to  some  one 
of  many.1 

EJECT  EJECTION.  (See  also  the  titles  CARRIERS  OF  PASSENGERS,  vol. 
5,  p.  474;  Ejectment, /w//  Landlord  and  Tenant.)  — See  note  2. 


performed  for  a  municipal  government,  and 
that  a  stipulation  to  that  effect  should  be  made 
part  of  all  contracts  to  which  a  municipal  gov- 
ernment should  be  a  party.  It  was  held  that 
this  did  not  authorize  a  stipulation  that  in  case 
of  violation  of  this  covenant  by  the  contractor 
the  latter  should  not  be  entitled  to  any  pay  for 
any  work  done.    Drew  v.  Smith,  38  Cal.  325. 

The  charter  of  the  city  of  Buffalo,  as  revised 
in  1891,  provided  that  in  contracting  for  any 
work  by  the  city  a  clause  should  be  inserted  in 
the  contract  binding  the  contractor  not  to  ac- 
cept more  than  eight  hours  as  a  day's  work. 
It  was  held  that  this  provision  was  not  penal 
in  its  character,  but  simply  directory;  and  so 
where  the  city  entered  into  a  contract  with  a 
corporation,  the  contract  containing  this  clause 
as  to  eight  hours'  labor,  and  the  company's 
superintendent  employed  men  at  agreed  wages 
for  a  day's  work  of  ten  hours,  it  was  held  that 
the  superintendent  could  not  be  convicted  of  a 
misdemeanor,  that  the  clause  did  not  in  any- 
way apply  to  the  superintendent,  and  also 
that  the  clause  could  not  be  the  basis  for  the 
criminal  indictment  of  any  person.  People  v. 
Beck,  144  N.  Y.  225. 

1.  One  of  Many.  —  Messer  v.  Jones,  88  Me. 
349;  and  in  that  case  where  the  clause  of  a 
statute  provided  that  in  either  of  the  foregoing 
cases,  etc.,  it  was  held  that  the  words  "  either 
of  the  foregoing  cases  "  should  be  held  to  in- 
clude each  and  every  case  previously  named; 
adopting  the  less  accurate  definition  of  the 
word  either. 

One  of  Two.  —  In  Dew  v.  Barnes,  1  Jones 
Eq.  (N.  Car.)  149,  the  provision  of  the  will 
was,  "  if  either  of  my  should  die  without  a 
lawful  heir,  the  longest  liver  heirs  the  whole 
of  both  estates."  Battle,  J.,  said:  "  The  word 
either  taken  by  itself  signifies  one  or  another 
of  any  number,  but  it  is  here  confined  to  two 
byi force  of  the  word  '  both,'  which  signifies 
two  considered  as  distinct  from  others  or  by 
themselves.  The  omitted  word  or  words, 
then,  is  or  are  '  sons  '  or  '  two  sons;'  and  it  is 
so  plain  that  such  and  no  other  was  the 
testator's  meaning,  that  no  argument  can 
make  it  plainer." 

Distinguished  from  All.  —  In  Ft.  Worth  St.  R. 
Co.  v.  Rosedale  St.  R.  Co.,  68  Tex.  169,  it  is 
said:  "After  using  the  language  we  have 
quoted,  determining  what  the  company  might 
do,  it  becomes  necessary  to  declare  where  this 
might  be  done,  and,  to  fix  that,  the  ordinance 
declares  that  those  things  may  be  done  '  on 


cither  of  the  following  named  streets,  and 
their  extensions  in  said  city,  to  wit,  Belknap- 
and  Weatherford  streets,  running  east  and 
west,  Jennings  avenue,  Houston,  Main,  and 
Rusk  streets,  running  north  and  south.'  The 
word  either  does  not  mean  all,  but  does- 
mean  one  or  the  other  of  two  or  more  specified 
things.  The  only  fair  construction  of  the  first 
section  of  the  ordinance  is  that  it  was  intended 
that  the  '  one  or  more  lines  '  should  be  con- 
structed on  one  of  the  streets  named,  and  not 
that  they  might  be  constructed  on  all." 

One  or  the  Other,  One  and  the  Other.  —  In 
Chidester  v.  Springfield,  etc.,  R.  Co.,  59  111.  8g, 
it  is  said:  "The  word  either  is  sometimes 
used  in  the  sense  of  one  or  the  other  of  sev- 
eral things,  and  sometimes  in  the  sense  of 
one  and  the  other.  Its  use  in  this  last  sense 
is  not  infrequent.  Thus,  it  is  common  to  say 
on  either  hand,  on  cither  side,  meaning 
thereby  on  each  hand  or  side."  Accordingly, 
a  covenant  to  convey  to  a  railroad  company 
a  right  of  way  and  seven  acres  of  land  adjoin- 
ing on  either  side  thereof,  was  there  held  to- 
bind  the  covenantor  to  convey  three  and  a 
half  acres  on  each  side  of  the  right  of  way. 

All  or  Either.  —  Under  a  policy  of  fire  insur- 
ance "  on  all  or  either  "  of  certain  specified 
buildings,  the  insurers  are  liable  for  the  full 
amount  of  a  loss,  not  exceeding  the  sum  in- 
sured, occasioned  by  the  burning  of  a  single 
one  of  the  buildings.  Com.  v.  Hide,  etc.,  Ins. 
Co.,  112  Mass.  136,  17  Am.  Rep.  72. 

2.  Ejected  or  Eemoved.  —  In  Marshall  v.  Bos- 
ton, etc.,  R.  Co.,  145  Mass.  168,  the  court  said: 
"  The  ruling  requested  by  the  plaintiff  was 
that  the  evasion,  or  attempt  to  evade,  the 
payment  of  fare,  for  which  a  passenger  may 
be  lawfully  ejected  or  removed  from  a  railroad 
car,  must  be  a  fraudulent  evasion,  with  an 
intent  to  defraud  the  railroad  company. 
There  is  no  question,  and  the  plaintiff  does 
not  dispute,  that  this  ruling,  if  taken  literally, 
was  rightfully  refused.  Beckwith  v.  CheshiiL- 
R.  Co.,  143  Mass.  68.  We  are  asked  to  con- 
strue the  words  '  ejected  or  removed,'  in  con- 
nection with  the  facts,  and  with  instructions 
given  and  not  excepted  to,  as  meaning  re- 
moved by  arrest,'  or  in  other  words  '  arrested.' 
We  think,  however,  that  the  suggestion  does 
too  great  violence  to  the  language  used,  and 
that  we  should  not  be  warranted  in  assuming 
that  the  judge  to  whom  the  request  was  ad- 
dressed understood  it  as  the  plaintiff  would 
have  us  understand  it." 
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I.  Definition.  —  The  action  of  ejectment  is  a  fictitious  mode  of  legal 
proceeding  by  which  possessory  titles  to  corporeal  hereditaments  and  tithes 
may  be  tried  and  possession  obtained  without  the  process  of  a  real  action.1 

n.  History  and  Development  of  the  Action  —  At  Common  Law.  —  In  order 
to  obtain  a  clear  understanding  of  the  modern  action  of  ejectment,  it  is  neces- 
sary  briefly  to  trace  its  origin  and  development  in  the  common  law.  In  the 
(.  aily  periods  of  our  legal  history,  very  little  regard  was  paid  to  any  interest 
in  land  less  than  a  freehold.  Estates  for  years,  as  now  existing,  were  then 
practically  unknown.  The  lord,  indeed,  did  sometimes  grant  his  vassal  the 
right  to  the  possession  of  land,  but  such  grants  were  not  considered  as  trans- 
ferring to  the  grantee  any  title  to  the  land,  but  merely  as  agreements,  or  con- 
tracts, between  the  lord  and  his  vassal,  the  position  of  the  latter  being  hardly 
above  that  of  bailiff  or  servant,  from  whom  an  account  of  the  profits  and 
receipts  was  due  as  a  matter  of  right.  The  remedy  of  tenants,  when  ousted 
of  possession  under  these  contracts  or  leases,  was  the  old  writ  of  covenant, 
adapted  at  that  time  to  the  recovery  both  of  the  term  and  of  damages  for  its 
detention ;  but  this  writ  extended  only  to  breaches  of  the  original  agreement. 
The  tenant  was  therefore  altogether  without  redress  when  dispossessed  by  a 
stranger;  and  even  when  dispossessed  by  one  claiming  under  the  original 
grantor,  his  only  redress  was  against  such  grantor  for  damages  sustained  by 
the  ouster,  his  term  not  being  recoverable.  To  meet  these  difficulties,  the 
writ  of  quare  ejecit  infra  terminum  was  devised  after  the  passage  of  the  statute 
of  Westminster  2,  c.  24,*  and,  as  is  said  by  Blackstone,  "upon  the  equity" 
of  that  statute.3  Under  this  writ  were  recoverable  both  the  term,  if  unex- 
pired, and  damages  against  not  only  the  grantor  himself,  but  (of  especial 
importance)  against  all  persons  claiming  under  him.4  Still  the  tenant  was  left 
without  remedy  when  ousted  by  a  mere  stranger,  not  claiming  under  the 
original  grantor ;  and  a  new  writ,  called  the  writ  of  ejectione  firmcz,  was  in- 
vented, according  to  Adams,  in  the  reign  of  Edward  II.,  or  in  the  early  part 
of  that  of  Edward  III.5  This  writ  is  the  foundation  of  the  modern  action 
of  ejectment.  It  gave  the  lessee  or  tenant  a  remedy  against  all  persons 
whatsoever  who  ousted  him  of  his  term,  excepting,  indeed,  where  the  grantor 
himself  ejected  his  lessee,  in  which  case  the  old  writ  of  quare  ejecit  was 
resorted  to.6  But  since  the  plaintiff  did  not  possess  a  freehold  interest  in  the 
lands  sued  for,  his  recovery  was  limited  to  damages  for  the  injury  he  had  sus- 
tained, but  did  not  include  a  restoration  to  his  term.  It  then  became  the 
practice  of  leaseholders,  when  disturbed  in  their  possessions,  to  apply  to  courts 
of  equity  for  redress,  and  the  latter  used  to  compel  a  restitution  of  the  land 
itself  to  the  party  immediately  injured.  The  courts  of  common  law  soon 
afterwards  adopted  this  method  of  rendering  substantial  justice;  not,  indeed, 
by  the  invention  of  a  new  writ,  but  by  adapting  the  one  already  in  existence 
to  the  circumstances  of  the  times,  and  by  introducing,  in  the  prosecution  of 

1.  Ejectment  Defined.  —  Adams  on  Ejec.  r.  course  of  its  development,  to  the  trial  of  titles 
The  Purpose  for  which  the  action  of  eject-      against  any  tenants  in  possession  (by  what- 

ment  is  brought  is  not  to  try  the  mere  abstract  ever  means  they  acquired  it),  and  the  subse- 

right  to  the  soil,  but  to  obtain  possession.  quent   recovery    of    damages   by    action  of 

Cincinnati  v.  White,  6  Pet.  (U.  S.)  442;  Ten-  trespass  for  mesne  profits,  caused  the  remedy 

nessee,  etc.,  R.  Co.  v.  East  Alabama  R.  Co.,  by  writ  of  quare  ejecit  infra  terminum  to  fall 

75  Ala.  516,  51  Am.  Rep.  475.  into  disuse.    3  Black.  Com.  207. 

In  Smith  v.  Revels,  79  Hun  (N.  Y.)  213.  it  Both  this  writ  and  the  old  writ  of  covenant 

was  said  that  the  purpose  of  an  action  of  eject-  real,  above  referred    to,   were  abolished  by 

ment  is  to  enforce  the  right  of  entry,  when  it  statute  3  and  4  Will.  IV.,  c.  27,  §  36  (1834). 

exists  in  real  property,  by  a  person  who,  hav-  5.  Adams  on  Ejec.  7. 

ing  the  right  of  possession,  is  excluded  from  6.  Adams  on  Ejec.  7. 

it  by  another.  Even    the  grantor  was  liable  to  be  sued 

2.  History  of  Action  of  Ejectment.  —  i3Edw.  I.  upon  this  new  writ,  notwithstanding  the  old 

3.  3  Black.  Com.  207.  doctrine   that    a  man  could  not  enter  vi  et 

4.  The  introduction  of  the  remedy  by  eject-  armis  into  his  own  freehold.  Adams  on 
ment,  and  its  application,  made  easy  in  the  Ejec.  S. 
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a  writ  of  ejectment,  a  species  of  remedy,  neither  warranted  by  the  original 
writ  nor  demanded  by  the  declaration,  namely,  a  judgment  to  recover  the 
term  and  a  writ  of  possession  thereupon.1  The  results  of  this  innovation  were 
important  and  far  reaching.  A  new  efficacy  was  given  to  the  action  of  eject- 
ment, which  was  ingeniously  turned  into  an  original  and  convenient  method 
of  trying  all  possessory  titles,  to  freeholds  as  well  as  to  terms  for  years,  thereby 
causing  all  the  old  real  actions  to  fall  into  disuse.  The  method  of  proceeding 
in  such  cases  was  as  follows:  Since  the  judgment  in  ejectment  is  for  the 
recovery  of  a  term,  it  is  necessary  in  the  first  place  that  a  term  should  be 
created;  and,  further,  since  the  injury  complained  of  is  a  loss  of  the  possession, 
it  is  also  necessary  that  the  termor  should  be  ejected.  In  order  to  meet  these 
requirements  the  claimant  of  the  premises  in  question  entered  upon  them, 
accompanied  by  another  person,  and  then  and  there  sealed  and  delivered  to 
the  latter  a  lease  for  years  of  the  same.  This  lessee  was  thereupon  ousted 
either  by  the  actual  tenant  or  by  some  one  coming  upon  the  premises,  either 
by  agreement  or  by  chance,  called  the  casual  ejector,  and  immediately  brought 
his  action  of  ejectment  against  either  the  actual  tenant  or  the  casual  ejector, 
as  the  case  might  be,  to  recover  his  term,  damages,  and  possession,  for  which 
the  writ  of  possession  issued.  If  the  action  was  brought  against  the  actual 
ejector,  notice  of  the  proceedings  was  required  to  be  given  by  the  plaintiff, 
or  claimant,  to  the  actual  tenant,  who,  if  he  had  any  title  to  the  premises, 
would  then  ajiply  to  the  court  for  permission  to  defend  the  action,  which 
application  was  uniformly  granted  on  certain  minor  conditions.  The  action 
then  proceeded  in  the  name  of  the  original  defendant,  but  the  tenant  in  pos- 
session was  allowed  at  the  trial  to  give  his  own  title  in  evidence.  In  order  to 
maintain  the  action  in  this  form  it  was  necessary  for  the  plaintiff,  in  case  of 
defense,  to  make  out  four  points,  to  wit,  title,  lease,  entry,  and  ouster.2 
Various  difficulties  were  found  to  attend  the  making  of  the  lease,  entry,  and 
ouster,  and  a  remedy  was  devised  by  Lord  Chief  Justice  Rolle,  during  the 
time  of  the  protectorate,  which  soon  became  an  established  system.  Under 
it  no  lease  is  sealed  and  no  entry  or  ouster  really  made,  and  all  the  prelimina- 
ries above  referred  to  are  merely  feigned.  A,  the  person  claiming  title,  deliv-' 
ers  to  B,  the  party  in  possession,  a  declaration  in  ejectment,  in  which  C  and 
D,  two  fictitious  persons,  are  made  respectively  plaintiff  and  defendant ;  and 
in  which  C  states  a  fictitious  lease  of  the  land  in  question  from  A  to  himself 
for  a  term  of  years,  and  complains  of  an  ouster  from  them  by  D  during  its 
continuance.  To  this  declaration  is  annexed  a  notice,  supposed  to  be  written 
and  signed  by  D,  informing  B  of  the  proceedings,  and  advising  him  to  apply 


1.  Adams  on  Ejec.  9. 

The  period  when  this  change  took  place  is 
placed  by  Adams  between  the  years  1455  and 
1499. 

2.  3  Bl.  Com.  202;  Dale  v.  Hunneman, 
12  Neb.  223;  Malloy  v.  Malloy,  35  Neb. 
224. 

In  Den  v.  Morris,  7  N,  J.  L.  9,  the  court 
•said:  ''  To  these  real  actions  for  the  recovery 
of  the  possession  of  lands,  succeeded,  in  com- 
mon use,  the  action  of  ejectment.  This  was 
not  originally  devised  as  a  remedy  for  injuries 
done  to  real  estates,  that  is,  to  estates  of  free- 
hold in  lands,  but  as  a  remedy  for  injuries 
done  to  chattels  real,  such  as  terms  for  years, 
which  were  considered  as  mere  chattel  inter- 
ests. But  then,  as  one  who  came  into  a  court 
of  justice  to  complain  that  he  had  been  ousted 
of  his  term  must  necessarily  show  that  such 
term  existed,  and  that  the  lease  under  which 
he  claimed  was  a  good  and  valid  lease,  and, 
of  course,  that  the  lessor  had  a  right  to  make 


it,  the  title  of  the  lessor  was  thereby  brought 
into  question,  as  fully  and  upon  the  same 
principles  as  it  would  have  been  in  the  real 
action,  so  that  though  the  action  of  ejectment 
got  clear  of  all  the  intricacy  and  perplexity  of 
the  real  action,  and  so  became  an  easy  and 
expeditious  method  of  trying  the  title  to  land, 
yet  it  required  precisely  the  same  proof  of  title 
in  substance  as  the  real  action  did.  For 
though  the  form  of  the  action  may  have  been 
changed,  yet  the  great  principles  of  right  have 
not  been  changed,  nor  can  they  be  without  a 
total  subversion  of  the  whole  system  of  prop- 
erty in  land.  In  a  real  action,  the  demandant 
must  show  his  possession,  his  ouster  and  his 
right  to  re-enter;  in  an  ejectment,  the  lessor 
of  the  plaintiff  must  show  the  very  same 
thing;  he  must  show  that  he  has  been  in 
possession  of  the  land;  that  it  is  now  with- 
holden  from  him,  which  is  an  ouster;  and  that 
he  had  a  right  to  re-enter  and  make  the  lease 
in  question." 
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to  the  court  for  permission  to  be  made  defendant  in  his  place,  as  he,  having, 
no  title,  will  leave  the  suit  undefended.1  Upon  failure  of  B  so  to  apply, 
judgment  by  default  will  be  entered  up  against  the  casual  ejector  at  the  proper 
time,  and  possession  of  the  land  given  to  A.  If,  however,  B  should  apply  for 
permission  to  defend  the  action,  the  court  will  grant  him  that  privilege  on 
condition  that  he  enter  into  a  rule,  commonly  called  the  consent  rule,  by  which 
he  undertakes  that  at  the  trial  he  will  make  confession  of  the  lease,  entry,  and 
ouster,  and  rely  for  his  defense  solely  on  his  title.  The  declaration  is  then 
altered  by  inserting  as  defendant  the  name  of  B  instead  of  D,  and  the  case 
then  goes  to  trial  as  other  actions.* 

Under  statute.  —  Such  is  the  history  of  the  action  of  ejectment.  Many  states 
in  the  United  States  have  altogether  abolished  the  action,  substituting  for  it 
various  forms  of  action  for  the  recovery  of  real  property.  Many  others  still 
retain  the  old  action,  though  modified  and  improved  in  many  material  respects. 
In  such  cases,  however,  the  common -law  principles  of  ejectment  are  still  recog- 
nized and  followed,  the  changes  established  by  statutes  having  reference  less 
to  such  principles  than  to  methods  of  procedure.  This  article  will  deal  solely 
with  the  action  of  ejectment,  omitting  all  consideration  of  statutory  actions 
for  the  recovery  of  real  property. 

III.  For  What  Things  the  Action  Will  Lie  —  1.  In  General.  —  As  a 
general  rule,  at  common  law,  ejectment  will  not  lie  for  anything  whereon  an 
entry  cannot  be  made  or  of  which  the  sheriff  cannot  deliver  possession ;  in 
other  words,  it  is  maintainable  only  for  a  corporeal  hereditament.  But  wher- 
ever a  right  of  entry  exists  and  the  interest  is  visible  and  tangible,  so  that 
possession  of  it  can  be  delivered  in  execution  of  a  judgment  for  its  recovery, 
the  action  is  maintainable.3 


1.  Adams  on  Ejec.  15. 

2.  Adams  on  Ejec.  1-17. 

3.  Ejectment  Lies  for  Corporeal  Hereditaments 
Only.  —  Adams  on  Ejec.  20. 

California.  —  Wood  v.  Truckee  Turnpike 
Co.,  24  Cal.  474;  Mahon  v.  San  Rafael  Turn- 
pike Road  Co.,  4g  Cal.  269;  Southern  Pac.  Co. 
v.  Burr,  86  Cal.  279. 

Connecticut.  —  Nichols  v.  Lewis,  15  Conn. 
137. 

Iowa.  —  Beatty  v.  Gregory,  17  Iowa  116,  85 
Am.  Dec.  546. 

Minnesota.  —  Huff  v.  Winona,  etc.,  R.  Co., 
11  Minn.  180. 

New  Jersey.  —  Den  v.  Craig,  15  N.  J.  L.  192. 

New  York.  —  Child  v.  Chappell,  9  N.  Y. 
246;  Jackson  v.  Buel,  9  Johns.  (N.  Y.)  298; 
Jackson  v.  May,  16  Johns.  (N.  Y.)  184;  Rowan 
v.  Kelsey,  18  Barb.  (N.  Y.)  484;  Champlain, 
etc.,  R.  Co.  v.  Valentine,  19  Barb.  (N.  Y.)  484; 
Aiken  v.  Benedict,  39  Barb.  (N.  Y.)  400. 

Pennsylvania.  —  Caldwell  v.  Fulton,  31  Pa. 
St.  483,  72  Am.  Dec.  760;  Black  v.  Hepburne, 
2  Yeates  (Pa.)  331;  Hancock  v.  McAvoy,  151 
Pa.  St.  460,  31  Am.  St.  Rep.  774,  citing  6  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  232. 

Vermont.  —  Patch  v.  Keeler,  27  Vt.  252. 

And  see  Grand  Rapids  v.  Whittlesey,  33 
Mich.  109;  Bay  County  v.  Bradley,  39  Mich. 
163,  33  Am.  Rep.  367;  Taylor  v.  Gladwin,  40 
Mich.  232. 

In  Rowan  v.  Kelsey,  18  Barb.  (N.  Y.)  488, 
the  court  said:  "The  action  of  ejectment  will 
lie  whenever  a  right  of  entry  exists  and  the 
interest  is  of  such  a  character  that  it  can  be 
held  and  enjoyed  and  possession  thereof  deliv- 
ered in  execution  of  a  judgment  for  its  recov- 
ery. Ejectment  is  only  maintainable  for 
corporeal  hereditaments." 
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In  Northern  Turnpike  Road  Co.  v.  Smith,  15 
Barb.  (N.  Y.)  355,  the  court  said:  "As  a  gen- 
eral rule,  [ejectment]  cannot  be  sustained  for 
things  that  lie  merely  in  grant,  not  capable  of 
being  delivered  in  execution,  as  an  advow- 
son,  rent,  common  appendant,  a  watercourse, 
a  mere  grant  of  a  privilege  to  erect  a  machine 
without  denning  the  place."  See  also  Smith. 
v.  Wiggin,  48  N.  H.  109. 

See,  for  an  excellent  discussion  of  this  ques- 
tion, the  case  of  Den  v.  Craig,  15  N.  J.  L.  191, 
where  it  was  said  that  the  action  of  ejectment 
had  been  substituted  for  an  assize  in  those 
cases  where  a  corporeal  hereditament  was  its: 
object,  but  not  in  cases  of  incorporeal  heredita- 
ments, and  especially  not  of  rents  reserved  in 
leases. 

In  Nichols  v.  Lewis,  15  Conn.  144,  the  court 
said:  "  The  principal  objection  in  the  English 
courts  to  this  action,  where  the  plaintiff  had 
the  right,  has  been  that  there  was  nothing 
tangible  upon  which  an  entry  may  be  made  or 
of  which  the  sheriff  could  give  possession. 
The  latter  objection  has  lately  met  with  no 
particular  favor." 

Tithes.  —  Though,  at  common  law,  an  action 
of  ejectment  could  not  be  maintained  to  re- 
cover tithes,  yet  such  action  will  lie  under  the 
provisions  of  statute  32  Hen.  VIII.,  c.  7.  Wind- 
sor v.  Gover,  2  Saund.  304,  note  12.  See 
Nichols  v.  Lewis,  15  Conn.  144. 

In  3  Bl.  Com.  206,  it  is  said:  "A  writ  of 
ejectment  is  not  an  adequate  means  to  try 
the  title  of  all  estates,  for  on  those  things 
whereon  an  entry  cannot  in  fact  be  made,  no 
entry  shall  be  supposed  by  any  fiction  of  the 
parties.  Therefore,  an  ejectment  will  not  lie 
of  an  advowson,  a  rent,  a  common,  or  other 
incorporeal  hereditament,  except  for  tithes  iir 
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2.  Lands  Subject  to  Easement  —  a.  In  General.  —  It  maybe  stated,  as  a. 
general  rule,  that  ejectment  will  lie  to  recover  possession  of  land  which  is  sub- 
ject to  an  easement  or  servitude.1 

Easements  of  Passage  —  Highways  and  Streets.  —  Thus,  highways,  streets,  and  the 
like  are  public  easements,  and  the  owner  of  the  land  subject  to  the  easement 
may  maintain  ejectment  against  an  intruder  who  has  seized  and  appropriated 
the  land  exclusively  to  his  own  use,  or  has  used  the  same  for  a  purpose  not 
authorized  by  the  easement,2  unless  the  intruder  was  empowered  by  a  specific 


the  hands  of  lay  appropriators  by  the  express 
purview  of  statute  32  Hen.  VIII.,  c.  7." 

1.  Recovery  of  Land  Subject  to  Easements.  — 
Skowhegan  First  Nat.  Bank  v.  Morrison,  88 
Me.  162;  Morgan  v.  Moore,  3  Gray  (Mass.) 
319;  Tillmes  v.  Marsh,  67  Pa.  St.  507;  Cooper 
v.  Smith,  g  S.  &  R.  (Pa.)  31,  11  Am.  Dec.  658. 
See  Rogers  v.  Sinsheimer.  50  N.  Y.  646. 

2.  Recovery  of  Lands  Subject  to  Easements  of 
Passage  —  Arkansas.  —  Taylor  v.  Armstrong, 
24  Ark.  105. 

California. — Coburn  v.  Ames,  52  Cal.  385, 
28  Am.  Rep.  634;  Weyl  v.  Sonoma  Valley  R. 
Co.,  69  Cal.  202;  Porter  v.  Pacific  Coast  R. 
Co.,  (Cal.  1888)  18  Pac.  Rep.  428. 

Georgia.  —  Savannah  v.  Steam  Boat  Co.,  R. 
M.  Charlt.  (Ga.)  342. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hess, 
92  Ky.  407. 

Maine.  —  Blake  v.  Ham,  53  Me.  430. 

Michigan.  —  Smeberg  v.  Cunningham,  96 
Mich.  378,  35  Am.  St.  Rep.  613. 

Missouri.  —  Snoddy  v.  Bolen,  122  Mo.  483; 
Thomas  v.  Hunt,  134  Mo.  392. 

New  Jersey.  —  Wright  v.  Carter,  27  N.  J.  L. 
76. 

New  York. — Carpenter  v.  Oswego,  etc., 
R.  Co.,  24  N.  Y.  655;  Wager  v.  Troy  Union  R. 
Co.,  25  N.  Y.  527;  Sherman  v.  McKeon,  38  N. 
Y.  266;  Strong  v.  Brooklyn,  68  N.  Y.  1;  Bab- 
cock  v.  Lamb,  I  Cow.  (N.  Y.)  238;  Saunders  v. 
Wilson,  15  Wend.  (N.  Y.)  338;  Pearsall  v. 
Post,  20  Wend.  (N.  Y.)  126;  Benedict  v.  Goit, 
3  Barb.  (N.  Y.)  468;  Northern  Turnpike  Road 
Co.  v.  Smith,  15  Barb.  (N.  Y.)  355;  Etz  v. 
Daily,  20  Barb.  (N.  Y.)  32  [overruling  Adams 
v.  Saratoga,  etc.,  R.  Co.,  11  Barb.  (N.  Y.)  414]; 
Lozier  v.  New  York  Cent.  R.  Co.,  42  Barb.  (N. 
Y.)  465;  Whitbeck  v.  Cook,  15  Johns.  (N.  Y.) 
483,  8  Am.  Dec.  272;  Gas-light  Co.  v.  Rome, 
etc.,  R.  Co.,  51  Hun  (N.  Y.)  119;  Brown  v. 
Galley,  Hill  &  D.  Supp.  (N.  Y.)  308;  Westlake 
v.  Koch,  (Supreme  Ct.)  8  N.  Y.  Supp.  665. 

Pennsylvania.  —  Phillips  v.  Dunkirk,  etc., 
R.  Co.,  78  Pa.  St.  180. 

Wisconsin.  —  Weisbrod  v.  Chicago,  etc.,  R. 
Co.,  21  Wis.  602;  Gardiner  v.  Tisdale,  2  Wis. 
153,  60  Am.  Dec.  407. 

See  also  Adams  v.  Washington,  etc.,  R.  Co., 
IO  N.  Y.  335;  Boiling  v.  Petersburg,  3  Rand. 
(Va.)  563;  Stackpole  v.  Healy,  16  Mass.  35,  8 
Am.  Dec.  121. 

Compare  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
431;  West  Covington  v.  Freking,  8  Bush  (Ky.) 
126. 

Thus,  where  the  proprietors  of  a  town  set 
apart  a  piece  of  undivided  land  for  the  use  of 
the  public  as  a  public  common,  it  was  held 
that  any  proprietor  of  an  undivided  share  of 
land  in  the  town  may  maintain  ejectment 
against  any  one  who  is  in  exclusive  possession 


of  any  part  of  the  land  so  set  apart,  and  recover 
subject  to  such  easement.  Pomeroy  v.  Mills, 
3  Vt.  279,  23  Am.  Dec.  207. 

In  Woodruff  v.  Neal,  28  Conn.  165,  the  court 
said:  "  It  is  well  established  in  this  state,  in 
conformity  with  the  principles  of  the  common 
law,  that  a  highway  is  simply  an  easement  or 
servitude,  conferring  upon  the  public  only  the 
right  of  passing  over  the  land  on  which  it  is 
laid  out,  and,  as  an  incident  of  such  right, 
that  of  using  the  soil  and  the  materials  upon 
it  in  a  reasonable  manner  for  the  purpose  of 
making  and  repairing  it.  The  title  of  the 
owner  of  the  land  is  not  extinguished,  but  is 
simply  so  qualified  that  it  can  only  be  enjoyed 
subject  to  the  easement.  He  retains  the  fee, 
and  all  rights  of  property  in  the  land  not  in- 
compatible with  the  public  enjoyment  of  the 
right  of  way,  and  whenever  the  highway  is 
abandoned  or  lost,  the  entire,  exclusive,  and 
unencumbered  enjoyment  reverts  to  him. 
Subject  to  this  right  of  the  public,  he  may  take 
trees  growing  upon  the  land,  occupy  mines, 
sink  watercourses  under  it,  and,  generally, 
has  a  right  to  every  use  and  profit  which  can 
be  derived  from  it  consistent  with  the  ease- 
ment, and  when  disseized  (as  he  may  be)  can 
maintain  ejectment,  and  recover  the  possession 
subject  to  the  easement." 

In  England  the  doctrine  laid  down  in  the 
text  was  at  one  time  declared  by  an  ancient 
decision.    Goodtitle  v.  Alker,  1  Burr.  133. 

But  in  the  later  case  of  Doe  v.  Cowley,  I  C. 
&  P.  123,  11  E.  C.  L.  339,  it  was  held  that 
ejectment  could  not  be  brought  for  a  certain 
quantity  of  land  constituting  a  part  of  a  street 
against  a  person  setting  up  a  stall  thereon. 

Obstruction  of  Street.  —  It  has  been  held  that 
ejectment  will  lie  as  a  remedy  to  the  owner  of 
lands  abutting  upon  a  public  street,  especially 
for  injury  caused  by  the  permanent  obstruc- 
tion by  a  third  person  of  the  surface  of  the 
street  adjacent  to  his  property.  Thomas  v. 
Hunt,  134  Mo.  392. 

The  same  rule  applies  as  to  obstruction  of 
other  highways.  Taylor  v.  Armstrong,  24 
Ark.  105. 

Occupation  of  Street  by  Railroad.  —  It  has  been 
laid  down  in  many  decisions  that  the  owner  of 
land  dedicated  for  a  public  street  or  highwav 
may  maintain  ejectment  against  a  railroad 
company  permanently  occupying  any  part  of 
the  same  for  its  roadway.  Weyl  v.  Sonoma 
Valley  R.  Co.,  60  Cal.  202;  Porter  v.  Pacific 
Coast  R.  Co.,  (Cal.  1888)  18  Pac.  Rep.  428; 
Louisville,  etc.,  R.  Co.  v.  Hess,  92  Ky.  407; 
Carpenter  v.  Oswego,  etc.,  R.  Co.,  24  N.  Y. 
655;  Wager  v.  Troy  Union  R.  Co.,  25  N.  Y. 
527;  Williams  v.  New  York  Cent.  R.  Co.,  if/ 
N.  Y.  97,  69  Am.  Dec.  651;  Phillips  v.  Dun- 
kirk, etc.,  R.  Co.,  78  Pa.  St.  180;  Weisbrod 
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legislative  grant  or  by  a  necessarily  implied  authority  resulting  from  the  spe- 
cific terms  of  the  grant. 1 

Recovery  Subject  to  Easement.  —  The  recovery  in  such  case,  as  well  as  the  deliv- 
ery of  possession  by  the  sheriff,  is  necessarily  confined  to  the  land  subject  to 
the  easement.- 

b.  Where  Defendant  Has  Easement  in  the  Land.  —  It  has  been 
held  that  the  fact  that  the  defendant  in  an  ejectment  has  an  easement  in  the 
demanded  premises  constitutes  no  bar  to  the  plaintiff's  right  of  recovery.3 
Hut  there  are  authorities  to  the  effect  that  the  action  will  not  lie  to  recover 
land  subject  to  an  easement  or  servitude  in  favor  of  the  defendant  where  the 
easement  would  be  disturbed  by  the  actual  taking  of  possession  by  the 
plaintiff.4 

3.  Easements  —  a.  In  General.  —  It  is  the  general  rule  that  ejectment  will 
not  lie  against  a  party  claiming  an  easement  in  land  and  using  it  according  to 
his  right  to  try  his  title  to  it.5  Nor  will  it  lie  in  favor  of  such  party  to  try  his 
right  to  enjoy  the  same.0    The  remedy  in  such  case  is  by  action  at  law  for 


Chicago,  etc.,  R.  Co.,  21  Wis.  602.  Compare 
Redfield  v.  Utica,  etc.,  R.  Co.,  2<  Barb.  (N. 
Y.)  54- 

But  in  Edwardsville  R.  Co.  v.  Sawyer,  92 
111.  377,  it  was  held  that  the  public  authorities 
who  have  the  control  of  public  roads  may  au- 
thorize travel  on  them  by  the  means  of  a  rail- 
road, and  where  a  railroad  company  has 
constructed  its  road  upon  and  along  a  public 
road,  such  use  and  possession  is  a  matter  be- 
tween the  road  authorities  and  the  railroad 
company,  and  the  right  cannot  be  questioned 
in  an  ejectment  suit  by  the  owner  of  the  land 
over  which  the  public  road  has  been  estab- 
lished. 

Land  Subject  to   Private   Right  of  Way.  — 

Where  a  deed  conveying  certain  premises  re- 
served the  right  to  build  a  basement  story 
thereon  to  be  used  solely  for  the  purposes  of 
a  school,  with  the  right  of  passage  to  and 
from,  the  grantee  to  build  a  church  upon  the 
base  of  the  walls,  it  was  held  that  the  deed 
conveyed  a  fee  with  the  reservation  of  an  ease- 
ment only,  and  that  ejectment  would  lie  by 
the  grantee  against  any  person  occupying  the 
said  basement  for  any  other  than  school  pur- 
poses. Reformed  Church  v.  Schoolcraft,  65 
N.  Y.  134. 

Possession  Must  Be  Inconsistent  with  Easement. 

—  It  has  been  held  that,  to  enable  the  owner 
to  maintain  ejectment  for  any  part  of  a  high- 
way or  street  to  which  he  has  the  title  subject 
to  the  public  easement,  the  party  intruding 
must  have  taken  exclusive  possession  of  it,  or 
imposed  upon  it  some  burden  inconsistent  with 
the  public  easement.  Westlake  v.  Koch,  134 
N.  Y.  58;  Wager  v.  Troy  Union  R.  Co.,  25  N. 
Y.  526.  See  also  Brondage  v.  Warner,  2  Hill 
(N.  Y.)  145;  Redfield  v.  Utica,  etc.,  R.  Co.,  25 
Barb.  (N.  Y.)  54. 

1.  Louisville,  etc.,  R.  Co.  v.  Hess,  92  Ky. 
407;  Phillips  v.  Dunkirk,  etc.,  R.  Co.,  78  Pa. 
St.  180.  See  also  the  title  Eminent  Domain, 
post. 

2.  Recovery  Must  Be  Subject  to  Easement. — 

Goodtitle  v.  Alker,  1  Burr.  145;  Gordon  v. 
Sizer,  39  Miss.  805;  Thomas  v.  Hunt,  134  Mo. 
392;  Warwick  v.  Mayo,  15  Gratt.  (Va.)  528. 

3.  Effect  of  Easement  in  Defendant.  —  Blake  v. 
Ham,  53  Me.  430. 

In  Gordon  v.  Sizer,  39  Miss.  805,  it  was  held 


that  if  a  person,  owning  a  right  of  way  in  com- 
mon with  the  owner  of  the  fee,  stop  up  the 
vvay  and  appropriate  it  exclusively  to  his  own 
use,  the  owner  of  the  fee  may  recover  posses- 
sion in  an  action  of  ejectment,  but  the  recov- 
ery will  not  interfere  with  the  defendant's 
right  to  use  the  way  according  to  his  title. 

4.  Cincinnati  White,  6  Pet.  (U.  S.)  442; 
Lansburgh  v.  District  of  Columbia,  8  App. 
Cas.  (D.  C.)  10;  Kurkel  v.  Haley,  47  How.  Pr. 
(N.  Y.  Supreme  Ct.)  75;  Brondage  v.  Warner, 
2  Hill  (N.  Y.)  145.  See  also  Wilklow  v.  Lane, 
37  Barb.  (N.  Y.)  244. 

Land  Covered  by  Party  Wall.  —  In  Robinson 
v.  Gunnis,  2  W.  N.  C.  (Pa.)  224,  it  was  held 
that  ejectment  will  not  lie  for  the  strip  of  land 
covered  by  a  party  wall.  See  infra,  this  arti- 
cle, Title  to  Support  —  Right  of  Possession. 

Right  of  Possession  of  Street  as  Defense. —  In 
Barclay  v.  Howell,  6  Pet.  (U.  S.)  498,  it  was 
held  that  a  municipal  corporation  may  defend 
an  ejectment  at  the  suit  of  the  owner  of  the 
fee  by  setting  up  the  right  of  possession  in  a 
street  under  the  rights  acquired  by  the  public 
in  the  dedication  to  a  public- use. 

5.  Ejectment  Inappropriate  to  Try  Title  to  Ease- 
ment.—  Wood  v.  Truckee  Turnpike  Co.,  24 
Cal.  488;  Erickson  v.  Michigan  Land,  etc., 
Co.,  50  Mich.  606;  Child  v.  Chappell,  9  N.  Y. 
246;  Racine  v.  Crotsenberg,  61  Wis.  481,  50 
Am.  Rep.  149. 

Right  to  Use  a  Wharf.  —  In  Childs  v.  Chap- 
pell, 9  N.  Y.  246,  it  was  held  that  the  right  to 
use,  in  common  with  others,  a  wharf  situated 
on  the  margin  of  a  canal  basin,  is  an  easement 
and  will  not  support  an  action  in  ejectment 
therefor. 

6.  Union  Canal  Co.  v.  Young,  1  Whart.  (Pa.) 
410,  30  Am.  Dec.  212.  See  Wood  v.  Truckee 
Turnpike  Co.,  24  Cal.  488;  Child  v.  Chappell, 
9  N.  Y.  246;  Smith  v.  Wiggin,  48  N.  H.  109; 
Buckner  v.  Hutchings,  83  Wis.  299;  Southern 
Pac.  Co.  v.  Burr,  86  Cal.  279;  Brady  v.  Hen- 
nion,  8  Bosw.  (N.  Y.)  528. 

In  Wood  v.  Truckee  Turnpike  Co.,  24  Cal. 
488,  ihe  court  said:  "And  the  reason  is  obvi- 
ous—  the  very  subject-matter  of  controversy 
is  incorporeal.  It  is  for  that  reason  that  an 
easement  'lieth  in  grant  and  not  in  livery.'  It 
is  for  that  reason  that  the  owner  of  a  way  can- 
not be  disseized  or  otherwise  ousted  of  it.  He 
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damages,  or,  if  the  wrong  is  persisted  in,  by  a  suit  in  equity  for  an  injunction.1 
Private  Right  of  Way.  —  Thus  a  mere  private  right  of  way  over  the  land  of 
another  will  be  insufficient  to  support  the  action.2 

Public  Right  of  Way.  —  Nor,  it  would  seem,  will  the  public  right  of  way  over 
an  ordinary  highway  sustain  the  action.3 

b.  Recovery  of  Streets  by  Municipal  Corporation.  —  But,  whatever 
be  the  rule  with  respect  to  the  ordinary  county  highways,  it  is  settled  that, 
apart  from  statute,  the  action  may  be  maintained  by  a  municipal  corporation 
for  the  recovery  of  the  possession  of  a  street  wrongfully  possessed  by  an  indi- 
vidual, whether  the  corporation  owns  the  fee  or  the  adjoining  proprietor 
retains  it.4 


can  only  be  disturbed  or  obstructed  in  its  en- 
joyment, and  for  such  injury  the  remedy  is 
by  action  on  the  case  at  common  law  or  by  bill 
in  equity." 

1.  Fritsche  v.  Fritsche,  77  Wis.  270. 

2.  Private  Right  of  Way  Insufficient  to  Support 
Ejectment.  —  Fritsche  v.  Fritsche,  77  Wis.  270; 
Judd  v.  Leonard,  1  D.  Chip.  (Vt.)  204;  Union 
Canal  Co.  v.  Young,  r  Whart.  (Pa.)  410,  30 
Am.  Dec.  212. 

Under  statute  in  Michigan  it  has  been  held 
that  ejectment  would  not  lie  on  the  part  of  a 
private  individual  to  recover  the  use  of  an 
alley.    Taylor  v.  Gladwin,  40  Mich.  232. 

3.  Public  Right  of  Way  Insufficient  in  General 
to  Support  Ejectment.  —  Where  a  turnpike  road 
company,  in  pursuance  of  an  act  amending  its 
charter,  altered  the  route  of  its  road  and  built 
a  road  along  a  highway  in  another  place, 
thereby  partially  abandoning  the  former  road 
in  front  of  premises  owned  by  an  individual, 
and  received  a  deed  of  the  highway  from  the 
commissioner  of  highways,  whereupon  the 
adjoining  owner  entered  upon  and  occupied 
that  part  of  the  old  highway  adjoining  his 
premises,  it  was  held  that  the  public  had  only 
an  easement  in  the  original  highway,  and  that 
the  turnpike  company  succeeded  to  the  rights 
of  the  public,  the  road  being  still  a  public 
road,  though  the  mode  of  keeping  it  in  repair 
was  changed,  and  that,  therefore,  ejectment 
could  not  be  maintained  against  the  adjoining 
owner.  Northern  Turnpike  Road  Co.  v. 
Smith.  15  Barb.  (N.  Y.)  355. 

Toll  Road.  —  In  Wood  v.  Truckee  Turnpike 
Co.,  24  Cal.  474,  it  was  held  that  an  ejectment 
did  not  lie  to  recover  the  right  of  way  merely 
of  a  toll  road.  The  court  in  Southern  Pac. 
Co.  v.  Burr,  86  Cal.  283,  in  commenting  on 
this  case,  said:  '  The  road  involved  in  that 
case  was  an  ordinary  toll  road,  constructed  on 
public  lands,  without  any  special  grant  of  a 
right  of  way." 

But  in  Mahon  v.  San  Rafael  Turnpike  Road 
Co.,  49  Cal.  269,  it  was  held  that  ejectment  lies 
to  recover  the  possession  of  land  used  as  a  toll 
road,  where  the  action  is  brought  to  recover 
the  possession  of  the  land,  and  not  the  right 
of  way. 

4.  Recovery  of  Streets  by  Municipal  Corporation. 

—  Visalia  v.  Jacob,  65  Cal.  436,  52  Am.  Rep. 
303;  Eureka  v.  Gates,  120  Cal.  54;  San  Fran- 
cisco v.  Grote,  120  Cal.  59,  reversing  (Ca\.  1897) 
47  Pac.  Rep.  938;  Covington  v.  Chesapeake, 
etc.,  R.  Co.,  (Ky.  1892)  20  S.  W.  Rep.  538; 
Hoboken  Land,  etc.,  Co.  v.  Hoboken,  36  N. 
J.  L.  544;  New  York  v.  Law,  125  N.  Y.  380. 
See  also  Southern  Pac.  Co.  v.  Burr,  86  Cal. 
283;  Napa  v.  Howland,  87  Cal.  84. 
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In  San  Francisco  v.  Grote,  120  Cal.  59, 
the  court  said:  "  It  may  be  conceded  that 
a  naked  right  of  way,  an  easement  in  its 
simplest  form,  a  mere  right  to  pass  over 
the  land  of  another,  is  a  thing  so  intangi- 
ble and  unsubstantial  as  to  be  insufficient  to 
support  an  action  of  ejectment.  But  here  the 
right  of  the  city  goes  far  beyond  that.  The 
city  has  the  right  of  exclusive  possession;  a 
right  to  disturb  the  soil;  a  right  to  grade  and 
otherwise  improve  the  street  in  many  ways. 
In  other  words,  more  than  a  mere  right  to  the 
use  of  a  street  passes  to  the  public  by  dedi- 
cation. In  addition  to  the  right  of  use,  there 
passes  such  an  interest  in  the  land  as  is  neces- 
sary for  the  enjoyment  of  that  use  by  the 
public." 

In  Hoboken  Land,  etc.,  Co.  v.  Hoboken,  36 
N.  J.  L.  544,  the  court  said:  "  Where  the 
public  easement  is  such  that  possession  exclu- 
sive of  any  interference  by  the  owner  of  the 
fee  is  essential  for  its  improvement,  regulation, 
and  enjoyment,  the  only  appropriate  action  to 
obtain  the  possession  is  ejectment." 

Under  Statute  in  some  of  the  states,  it  has 
been  held  that  ejectment  will  not  lie  for  the 
recovery  by  a  city  of  a  public  alley  or  street. 
Grand  Rapids  v.  Whittlesey,  33  Mich.  109; 
Racine  v,  Crotsenberg,  61  Wis.  481,  50  Am. 
Rep.  149. 

In  the  same  way  it  has  been  held  under 
statute  in  Michigan  that  a  county  cannot  bring 
ejectment  to  remove  obstructions  from  land 
dedicated  to  the  public  use  as  a  street,  but 
held  adversely  to  the  public.  Bay  County  v. 
Bradley,  39  Mich.  163,  33  Am.  Rep.  367. 

Lands  Dedicated  to  Public  Use.  —  Where  lands 
have  been  dedicated  to  public  uses,  as,  for  in- 
stance, for  the  purpose  of  a  public  square,  the 
municipal  corporation  within  which  they  lie- 
may  maintain  an  action  of  ejectment  therefor. 
Methodist  Episcopal  Church  -•.  Hoboken,  33 
N.  J.  L.  13,  97  Am.  Dec.  696.  See  also  Weger 
v.  Dclran,  (N.  J.  1898)  39  Atl.  Rep.  730;  Price 
v.  Plainfield,  40  N.  J.  L.  608.  And  this  even 
against  the  legal  owner  of  the  fee.  Dummer 
v.  Den,  20  N.  J.  L.  86,  40  Am.  Dec.  213.  See 
also  the  title  DEDICATION,  vol.  9,  p.  20. 

In  Minnesota,  under  a  statute  declaring  that 
"  the  land  intended  to  be  for  the  streets,  alleys, 
ways,  commons,  or  other  public  uses,  in  any 
town  or  city,  or  addition  thereto,  shall  be  held 
in  the  corporate  name  thereof,  in  trust,  to  and 
for  the  uses  and  purposes  set  forth  and  ex- 
pressed or  intended,"  it  has  been  held  that 
ejectment  will  lie,  on  the  part  of  the  city,  to 
recover  possession  of  premises  dedicated  as  a 
public  square.  Winona  v.  Huff,  11  Minn. 
119.     The  court  in  this  case  said:     "It  is 
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c.  Lands  Condemned  as  Roadbed  and  Right  of  Way  of  Railroads. 
-  Lands  claimed  and  condemned  as  roadbed  and  right  of  way  of  a  railroad 
stand  in  a  different  category  from  that  of  ordinary  easements.  Over  them  is 
acquired  not  the  right  of  use  to  be  enjoyed  in  common  with  the  public  or 
with  other  persons.  The  roadbed  and  right  of  way  are  as  immovable  as  the 
soil  itself,  the  superstructure  is  attached  to  the  soil,  and  the  corporation  has  the 
exclusive  right  to  the  possession  thereof.  The  title  to  such  possession  will, 
after  condemnation,  dominate  all  adverse  claim  of  possession,  even  by  the 
owner  of  the  fee,  and  an  action  of  ejectment  will  lie  therefor.1 

4.  Buildings  Apart  from  Soil.  —  A  building  or  part  of  a  building  may  be  held 
separately  from  the  soil  on  which  it  stands,  and  an  action  of  ejectment  will  lie 
to  recover  it.2  Thus  it  has  been  held  that  the  action  may  be  maintained  tO' 
recover  a  room  or  chamber,3  or  the  third  or  upper  story  of  a  building.4 

5.  Churches  and  Chapels.  —  It  has  been  said  that,  in  early  times,  an  eject- 
ment did  not  lie  for  a  chapel  or  church,  though  a  corporeal  hereditament, 
because  it  was  res  sacra,  and,  therefore,  not  demisable.5  But  this  doctrine  is 
not  supported  by  the  more  modern  authorities,6  though  it  has  been  held  that, 
as  a  formal  requisite  in  such  case,  the  ejectment  should  be  brought  as  for  a 
messuage.7 

6.  Fixtures.  —  Ejectment  has  been  held  to  lie  to  recover  a  sawmill  and 


not  the  use  that  passes  merely,  but  the  land 
necessary  for  the  use,  and  whatever  inter- 
est is  necessary  passes  to  the  corporate  body 
—  in  this  instance,  the  plaintiff.  In  this  case 
the  property  is  placed  under  the  regulation  of 
the  plaintiff,  to  designate  the  public  purposes 
to  which  it  shall  be  applied  not  inconsistent 
with  the  dedication,  and  to  take  all  proper 
steps  to  accomplish  such  purposes.  The  right 
to  the  possession  thereof,  so  far  as  is  necessary 
to  accomplish  these  objects,  is  clearly  implied. 
This  right,  by  the  terms  of  the  statute,  is  inci- 
dent to  the  interest  of  the  corporation  in  the 
land,  and  is  in  trust  for  the  purposes  of  the 
dedication.  It  does  not  arise  out  of  the  corpo- 
rate powers  of  the  plaintiff,  although  it  might 
exist  there  also.  It  is  therefore  a  legal  right 
to  the  possession,  with  an  interest  in  the  land 
for  the  purpeses  of  the  trust,  that  is,  the  use  of 
the  public.  Nor  can  we  see  any  objection  on 
the  ground  that  the  public  is  also  entitled 
to  the  possession.  The  possession  of  the  pub- 
lic is  distinct  from  that  of  the  corporation. 
The  former  is  dependent  on  the  latter,  and  to 
secure  the  first  the  latter  is  essential.  Here 
is  a  complete  ouster,  both  of  the  plaintiff  the 
trustee,  and  the  beneficiary  the  public;  and 
although  the  possession  of  the  beneficiary 
accompanies  the  possession  of  the  trustee,  yet 
we  see  no  more  reason  why  the  latter  should 
not  maintain  the  action  for  its  possession, 
than  that  a  tenant  should  be  denied  such  right 
of  action.  We  think  in  this  case  the  action 
will  lie." 

1.  Recovery  of  Lands  Condemned  as  Roadbed  and 
Eight  of  Way  of  Eailway.  —  Central  Pac.  R. 
Co.  v.  Benity,  5  Sawy.  (U.  S.)  118;  Tennessee, 
etc.,  R.  Co.  v.  East  Alabama  R.  Co.,  75  Ala. 
524,  51  Am.  Rep.  475;  Southern  Pac.  Co.  v. 
Burr,  86  Cal.  279;  Pittsburgh,  etc.,  R.  Co.  v. 
Peet,  152  Pa.  St.  488. 

In  Central  Pac.  R.  Co.  v.  Benity,  5  Sawy. 
(U.  S.)  118,  it  was  held  that  the  Act  of  Congress 
of  July  1,  1862,  granting  a  right  of  way  to 
the  extent  of  two  hundred  feet  in  width  on 


each  side  of  its  track  to  the  Central  Pacific 
Railroad  Company,  carries  with  it  necessarily 
a  right  to  the  possession  of  all  the  land  within, 
the  limits  named,  and  would  support  an  action 
of  ejectment  to  recover  the  possession  from 
one  who  has  wrongfully  entered  thereon. 

Recovery  of  Lands  Seized  by  Railroad.  —  Where 
land  is  seized  by  a  railroad  company  without 
right,  the  general  rule  is  that  the  owner  may 
maintain  ejectment,  but  where  there  has  been 
an  acquiescence  on  the  part  of  the  owner  until 
public  rights  have  intervened,  such  an  action 
will  not  lie,  and  he  will  be  confined  to  the  re- 
covery of  compensation.  Indiana,  etc.,  R.  Co. 
v.  Allen,  113  Ind.  581;  Morgan  v.  Lake  Shore, 
etc.,  R.  Co.,  130  lnd.  101.  See  also  Stratton 
v.  Omaha,  37  Neb.  477;  Omaha,  etc.,  R.  Co.  v. 
Redick,  16  Neb.  313.  Compare  Louisville,  etc., 
R.  Co.  v.  Hess,  92  Ky.  407. 

2.  Recovery  of  Buildings  Apart  from  Soil.  — 
Gilliam  v.  Bird,  8  Ired.  L.  (30  N.  Car.)  280,  49 
Am.  Dec.  379.  See  Hill  v.  Giles,  Cro.  Eliz. 
818;  Dacre's  Case,  1  Lev.  58. 

Toll  Houses. —  In  Doe  v.  Booth,  2  B.  &  P. 
219,  it  was  held  that  ejectment  would  lie  to 
recover  three  toll  houses. 

3.  Recovery  of  Room  or  Chamber.  —  Otis  v. 
Smith,  9  Pick.  (Mass.)  297;  White  v.  White,  16 
N.  J.  L.  202;  Gilliam  v.  Bird,  8  Ired.  L.  (30  N. 
Car.)  280,  49  Am.  Dec.  379;  Stancel  v.  Calvert, 
1  Winst.  L.  (60  N.  Car.)  104.  See  also  Bind- 
over  v.  Sindercombe,  2  Ld.  Raym.  1470;  Patch 
v.  Keeler,  27  Vt.  252;  Hutchinson  v.  Puller, 
3  Lev.  95;  Sullivane  v.  Seagrave,  I  Stra.  695. 

4.  Recovery  of  Upper  Story.  —  Asheville  Div. 
No.  15  v.  Aston,  92  N.  Car.  578. 

5.  Adams  on  Ejectment,  p.  19. 

6.  Ejectment  Lies  to  Recover  a  Church  or  Chapel. 
—  Harpur's  Case,  11  Coke  25;  Thyn  v.  Thyn, 
Styles  101;  Hillihgsworth  v.  Brewster,  I  Salk. 
256;  Lucas  v.  Johnson,  8  Barb.  (N.  Y.)  244; 
Van  Deuzen  v.  Presbyterian  Cong.,  3  Keyes 
(N.  Y.)  550. 

7.  Hillingsworth  v.  Brewster,  1  Salk.  256; 
Harpur's  Case,  11  Coke,  25. 
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fixtures,  though  attached  to  soil  not  belonging  to  the  owner  of  the  mill.1  And 
in  another  case  it  has  been  held  that  where  a  boiler,  engine,  and  stack  were 
erected  on  the  land  of  the  plaintiff  at  the  joint  expense  of  himself  and  the 
defendant,  under  an  agreement  to  use  the  same  as  a  common  source  of  power, 
without  limitation  as  to  time,  the  interests  created  thereby  in  the  fixtures  are 
in  the  nature  of  real  estate,  and  if  one  of  the  tenants  in  common  excludes  the 
other  from  the  use  and  possession  of  such  fixtures,  ejectment  is  the  proper 
remedy.  In  this  case  it  was  intimated,  however,  that  ejectment  would  not 
lie  for  a  mere  fixture,  except  as  incidental  to  a*  recovery  of  real  estate.2 

7.  Mines  and  Mining  Interests  —  General  Rule.  —  Ejectment  may  be  maintained 
for  the  recovery  of  possession  of  mining  claims3  or  of  mines,  by  one  who  has 
the  right  to  the  same,  even  as  against  the  owner  of  the  surface  of  the  soil.4 

Where  Grant  a  Mere  License.  —  But  where  the  grant,  by  its  terms,  does  not  pur- 
port to  demise  the  lands,  or  the  metals  or  minerals  therein  comprised,  but 
operates  only  as  a  license  to  dig,  work,  mine,  and  search  for  metals  and  min- 
erals in  and  throughout  the  lands  described,  a  party  claiming  under  such  grant 
cannot,  if  ousted  of  his  possession,  maintain  ejectment,5  unless  he  has  actually 
opened  or  worked,  or  is  in  actual  possession  of,  the  mines,  for,  until  actual 
possession  is  taken,  the  right  therein  is  floating,  indefinite,  and  incorporeal.0 


1.  Recovery  of  Fixtures.  —  Stancel  v.  Calvert, 
I  Winst.  L.  (60  N.  Car.)  104. 

2.  Hill  v.  Hill,  43  Pa.  St.  521. 

3.  Recovery  of  Mining  Claims.  —  Aurora  Hill 
Consol.  Mia.  Co.  v.  85  Min.  Co.,  34  Fed.  Rep. 
515;  Colorado  Cent.  Consol.  Min.  Co.  v. 
Turck,  50  Fed.  Rep.  888;  Trevaskis  v,  Peard, 
m  Cal.  599;  Moyle  v.  Bullene,  7  Colo.  App. 
308;  Mayer  v.  Carothers,  14  Mont.  274;  Rader 
v.  Allen,  27  Oregon  344. 

In  New  Mexico,  Comp.  Laws  1884,  §  1570, 
provides  that  an  action  of  ejectment  will  lie 
for  the  recovery  of  the  possession  of  a  mining 
claim,  as  well  also  of  any  real  estate,  where  the 
party  suing  has  been  wrongfully  ousted  from 
the  possession  thereof  and  the  possession 
wrongfully  detained.  Bell  v.  Skillicorn,  6  N. 
Mex.  399. 

Mining  Lease.  —  In  Kirk  v.  Mattier,  140  Mo. 
23,  it  was  held  that  ejectment  by  the  lessor 
against  the  lessee  would  lie  to  recover  land 
leased  for  mining  purposes. 

4.  Recovery  of  Mine  Against  Owner  of  Fee.  — 
Commyn  v.  Kincto,  Cro.  Jac.  150;  Whitting- 
ham  v.  Andrews,  1  Salk.  255;  Comyn  v. 
Wheatly,  Noy.  121;  Grotz  v.  Lehigh,  etc., 
Coal  Co.,  1  Kulp  (Pa.)  53;  Turner  v.  Rey- 
nolds, 23  Pa.  St.  199.  See  also  Cullen  v.  Rich, 
Buller's  N.  P.  102^.  Compare  Doe  v.  Alderson, 
I  M.  &  W.  210. 

Opened  Coal-beds.  —  Where  a  lease  "  demised, 
let,  and  to  mine  let  all  that  tract  of  land  situate 
in  Plymouth  Township  aforesaid,  known  as  No. 
49  in  the  Fourth  Division  of  said  township,  con- 
taining one  hundred  and  sixty  acres  more  or 
less,  and  the  coal-bed  thereon,  and  now  (then) 
Opened,"  etc.,  for  a  specified  term,  it  was  held 
that  an  ejectment  might  be  maintained  by  the 
grantee  against  an  intruder  for  the  recovery  of 
such  opened  coal-bed.  Turner  v.  Reynolds,  23 
Pa.  St.  199.  See  also  Beatty  v.  Gregory,  17 
Iowa  116,  85  Am.  Dec.  546;  Petroleum  Co.  v. 
Coal,  etc.,  Co..  89  Tenn.  384. 

Boilery  of  Salt.  —  Ejectment  is  maintainable 
for  a  boilery  of  salt,  for,  by  the  grant  of  the 
same,  the  salt  shall  pass,  inasmuch  as  it  is  the 
whole  profit  of  the  soil.  Smith  v.  Barrett, 
Sid.  161,  1  Lev.  114. 


5.  Recovery  of  Mere  License  to  Work  Mines.  — 

Doe  v.  Wood,  2  B.  &  Aid.  724;  Moore  v. 
Brown,  139  N.  Y.  127,  reversing  (Supreme  Ct.) 
16  N.  Y.  Supp.  592,  62  Hun  (N.  Y.)  6r8;  Union 
Petroleum  Co.  v.  Bliven  Petroleum  Co.,  72 
Pa.  St.  173;  Petroleum  Co.  v.  Coal,  etc.,  Co., 
89  Tenn.  381.  See  Crocker  v.  Fothergill,  2  B. 
&  Aid.  652;  Muskett  v.  Hill,  5  Bing.  N.  Cas. 
694,  35  E.  C.  L.  272.  Compare  Caldwell  v. 
Fulton,  31  Pa.  St.  475,  72  Am.  Dec.  760. 

Easement  Appurtenant  to  Mine.  —  In  Erickson 
v.  Michigan  Land,  etc.,  Co.,  50  Mich.  606,  it 
was  held  that  where  a  deed  reserved  mining 
rights  below  the  surface,  but  provided  that,  in 
case  any  of  the  surface  be  permanently  occu- 
pied by  the  grantor,  he  should  compensate  ihe 
owner  of  the  fee,  ejectment  would  not  lie  at 
the  instance  of  the  grantees  for  those  parts  of 
the  land  necessarily  occupied  by  shafts  or 
other  mining  excavations  or  erections  made 
and  used  solely  for  mining  purposes,  their  use 
being  of  the  nature  of  an  easement  which  was 
appurtenant  to  the  mine. 

A  Grant  of  a  Right  to  Quarry  and  remove 
limestone  for  certain  specific  purposes  has 
been  held  to  be  not  a  mere  license  but  an  in- 
terest in  or  a  right  arising  out  of  land,  and  as 
such  to  constitute,  under  the  Virginia  Code, 
the  foundation  for  an  action  of  ejectment. 
Reynolds  v.  Cook,  83  Va.  817,  5  Am.  St.  Rep. 
317. 

6.  Harlow  v.  Lake  Superior  Iron  Co.,  36 
Mich.  105.  See  also  Petroleum  Co.  v.  Coal, 
etc.,  Co.,  89  Tenn.  384. 

Where,  under  a  parol  license  to  enter  upon 
mineral  lands  and  mine  the  same  for  a  speci- 
fied share  of  the  minerals  for  an  indefinite 
time,  an  entry  is  made,  and  an  expenditure  of 
labor  and  money  in  sinking  shafts,  running 
drifts,  procuring  machinery  and  other  prepa- 
rations for  mining  is  made,  it  has  been  held 
that  this  gives  to  the  licensee  a  valid  subsist- 
ing interest  in  the  real  estate,  which  the  licensor 
can  terminate  only  by  giving  him  compensa- 
tion for  such  expenditure  or  the  notice  neces- 
sary to  terminate  the  tenancy  at  will,  and  the 
licensee  may  assert  his  right  to  the  possession 
against  the  licensor  or  his  subsequent  lessee 
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8.  Petroleum  and  Petroleum  Wells.  —  It  has  been  held  that  petroleum  is,  like 
coal,  a  mineral,  and  as  such  is  a  part  of  the  realty.1  Accordingly,  if,  by  the 
terms  of  a  grant  of  an  interest  in  petroleum,  a  corporeal  right  is  vested  in  the 
grantee,  such  interest  is  a  proper  subject  of  an  action  of  ejectment.3  But  a 
grant  of  a  mere  privilege  of  boring  for  oil  is  a  grant  of  an  incorporeal  heredita- 
ment, for  which,  as  a  general  rule,  ejectment  will  not  lie.3  If,  however,  pos- 
session is  taken  under  a  grant  of  such  incorporeal  right,  the  grantee  may,  if 
ousted,  maintain  ejectment.4 

9.  Herbage,  Grass,  and  Aftermath.  —  Ejectment  will  also  lie  at  common  law 
in  favor  of  one  who  has  the  right  to  take  herbage,  grass,  and  aftermath.5  So 
the  action  will  lie  for  the  right  to  pasture.6 

10.  Accretions  and  Relictions.  —  Ejectment  will  lie  for  accretions  or  allu- 
vium 7  and  relictions,8  but  the  action  will  fail  where  the  bank  of  a  river  is 
changed  by  excessive  floods  producing  violent  and  visible  alterations.9 

11.  Water,  and  Land  under  Water  —  Watercourses.  —  It  has  been  held  that 
ejectment  cannot  be  maintained  for  a  rivulet  or  watercourse,  because  non 
moratur,  and  possession  of  it  cannot  be  given.10 


with  notice  by  ejectment.  Beatty  v.  Gregory, 
17  Iowa  109,  85  Am.  Dec.  546. 

1.  Petroleum  a  Part  of  the  Kealty.  —  Stough- 
ton's  Appeal,  88  Pa.  St.  198. 

2.  Ejectment  Supported  by  Corporeal  Bight  in 
Petroleum.  —  Barker  v.  Dale,  3  Pittsb.  (Pa.) 
190. 

A  lease  of  land  "  for  the  sole  and  only  pur- 
pose of  mining  and  excavating  for  petroleum, 
coal,  rock  or  carbon  oil,  or  other  valuable 
mineral  or  volatile  substances  *  *  *  to 
have  and  to  hold  the  said  premises  for  the 
said  purposes  only  unto  the  said  Barker,  his 
heirs,  executors,  administrators  and  assigns, 
for  twenty-five  years  ensuing  the  said  lease," 
has  been  held  to  vest  in  the  grantee  a  corpo- 
real interest  in  the  business  therein  described, 
for  which  an  action  of  ejectment  might  be 
brought.    Barker  v.  Dale,  3  Pittsb.  (Pa.)  190. 

3.  Ejectment  Not  Supported  by  Grant  of  Privi- 
lege to  Bore  for  Oil.  —  Union  Petroleum  Co.  v. 
Bliven  Petroleum  Co.,  72  Pa.  St.  173;  Petro- 
leum Co.  v.  Coal,  etc.,  Co.,  89  Tenn.  381; 
Rynd  v.  Rynd  Farm  Oil  Co.,  63  Pa.  St.  397; 
Dark  v.  Johnston,  55  Pa.  St.  164,  93  Am.  Dec. 

732-  \ 

Where  it  appeared,  from  the  terms  of  a  con- 
tract, that  one  of  the  parties  had  the  exclusive 
right  to  put  down  gas  wells  on  twenty  feet 
square  of  ground  in  the  northeast  corner  of  an 
eighty-acre  tract,  and  also  that  the  parties  of 
the  first  part  bound  themselves,  their  heirs  and 
executors  and  assigns,  not  to  drill  or  suffer 
others  to  drill  or  to  put  down  any  other  gas 
well  or  wells  on  any  part  of  said  entire  eighty- 
acre  tract  of  land,  except  in  certain  specified 
cases,  it  was  held  that  ejectment  would  not  lie 
as  to  that  part  of  the  eighty-acre  tract  outside 
the  bounds  of  the  twenty-foot  square,  for,  as 
to  that  part  of  the  land,  the  plaintiff  had  only 
the  right  to  the  gas  under  the  surface  which 
might  be  drawn  to  the  wells  sunk  within  the 
square.  Indianapolis  Natural  Gas  Co.  v. 
Kibbey,  135  Ind.  357. 

4.  Karns  v.  Tanner,  66  Pa.  St.  297.  In  this 
case,  it  was  held  that  where  oil  territory  had 
been  leased  and  entered  upon,  and  operations 
by  the  lessee  had  subsequently  ceased,  if  the 
lessee  had  not  abandoned,  ejectment  would 
lie,  notwithstanding  the  fact  that  the  grant 


under  the  lease  might  have  been  of  an  incor- 
poreal interest. 

5.  Right  to  Take  Herbage,  etc.,  as  Supporting 
Ejectment.  —  Wheeler  v.  Toulson,  Hard.  330; 
Ward  v.  Petifer,  Cro.  Car.  362. 

The  principle  here  is,  that  he  who  has  a 
grant  of  the  herbage  has  a  particular  interest 
in  the  oil,  although  by  such  grant  the  soil 
does  not  pass.  Adams  on  Ejectment  22.  See 
Rex  v.  Stokes,  2  T.  R.  451. 

6.  Right  of  Pasture  as  Supporting  Ejectment.  — 
Tillinghast's  Adams,  p.  23,  citing  Anonymous, 
2  Dal.  95. 

Pannage.  —  But  the  right  to  pannage  is  not 
sufficient,  as  that  is  only  a  right  to  the  mast 
that  falls  from  the  trees,  and  is  not  part  of  the 
soil  itself.    Pemble  v.  Sterne,  1  Lev.  212. 

7.  Ejectment  for  Accretions.  —  St.  Clair  County 
v.  Lovingston,  23  Wall.  (U.  S.)  46;  Johnston  v. 
Jones,  1  Black  (U.  S.)  209;  Giraud  v.  Hughes, 
1  Gill  &  J.  (Md.)  249;  Benson  v.  Morrow,  61 
Mo.  345;  Cook  v.  McClure,  58  N.  Y.  437,  17 
Am.  Rep.  270.  See  also  Morris  v.  Brooke,  25 
Alb.  L.  J.  90;  Boyd  v.  Bethel,  (Ky.  1888)  9  S. 
W.  Rep.  417. 

8.  Ejectment  for  Relictions.  —  See  Baltimore, 
etc.,  R.  Co.  v.  Chase,  43  Md.  23;  Den  v.  Ser- 
mon, 1  Hawks  (8  N.  Car.)  56. 

9.  Lynch  v.  Allen,  4  Dev.  &  B.  L.  (20  N. 
Car.)  62,  32  Am.  Dec.  671. 

10.  Ejectment  Not  Maintainable  for  Water- 
courses. —  Challenor  v.  Thomas,  Yelv.  143;  1 
Brownl.  142;  Swift  v.  Goodrich,  70  Cal.  103. 

But  if  the  claimant  owns  the  land,  he  may 
recover,  it  seems,  by  bringing  the  action  for  so 
much  land  covered  by  water.  Challenor  v. 
Thomas,  Yelv.  143;  1  Brownl.  142. 

Ditch  and  Water  Rights.  —  In  Integral  Quick- 
silver Min.  Co.  v.  Altoona  Quicksilver  Min. 
Co.,  75  Fed.  Rep.  379,  it  was  held  that  eject- 
ment might  be  maintained  to  recover  a  certain 
ditch  and  water  rights  appurtenant  thereto, 
described  as  the  "  Boston  Ditch,"  taking  water 
from  "  Crow  Creek  and  running  thence  across 
Wiltz  Ravine  and  taking  the  water  therefrom, 
extending  thence  and  therefrom  to  the  said 
Altoona  Quicksilver  Mines."  The  court  in 
this  case  said:  "  Undoubtedly,  the  plaintiff  in 
ejectment  suing  for  property  described  as  that 
which  is  sued  for  in  this  case,  will,  upon  his 
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Pool  of  Water.  —  But  it  has  been  held  that  ejectment  will  lie  for  the  recovery 
of  a  pool  of  water.1 

Land  under  Water.  —  The  action  will  lie  also  for  land  under  water.2 

Made  Land.  —  So,  of  course,  it  will  lie  for  land  which  was  at  one  time  below 
high-water  mark,  but  has  been  filled  up  and  made  dry  land.3 

12.  Licenses  and  Privileges  —  a.  In  General.  —  It  may  be  laid  down  as  a 
general  rule  that  a  mere  license  or  privilege  to  use  lands  in  a  particular  way 
does  not,  in  the  absence  of  proof  of  possession  under  the  license,  vest  in  the 
licensee  a  sufficient  title  on  which  to  recover  in  ejectment.4 

Materiality  of  Designation  of  Place  of  Exercise  of  License.  —  But  a  distinction  has  been 
made  by  some  authorities  in  the  case  where,  in  a  grant  of  a  license  or  privilege, 
the  place  for  its  exercise  is  specifically  defined.  Thus,  it  has  been  held  that 
the  right  or  privilege  of  erecting  a  milldam  at  a  certain  place  described,  and 
to  occupy  and  possess  the  said  premises  without  any  hindrance  or  molesta- 
tion from  the  grantee  and  his  heirs,  was  such  an  interest  in  lands  as  would 
support  ejectment.5  But  the  grant  of  a  privilege  to  erect  a  machine  and 
building  on  land,  without  denning  the  place  where  they  are  to  be  erected  or  the 
quantity  of  ground  which  is  to  be  occupied,  has  been  held  not  to  confer,  with- 
out actual  location  and  entry,  such  right  as  will  enable  the  grantee  to  main- 
tain ejectment.6 

b.  Wharfage  Rights  on  Navigable  Waters.  —  The  right  of  a  riparian 
proprietor  to  wharfage  rights  by  extending  wharves  into  a  river,  ocean,  or 
other  navigable  waters  below  high-water  mark,  has  been  held  to  be  at  most  a 
franchise  or  privilege,  and  as  such  is  an  incorporeal  hereditament  for  which 
the  action  of  ejectment  will  not  lie.7 


judgment,  acquire  possession  of  the  ditch 
wherein  the  water  runs  and  of  the  water  run- 
ning therein  and  of  the  soil  beneath,  as  well 
as  the  banks  that  hold  it.  If  the  defendant 
desired  a  more  accurate  description  of  the 
property  in  controversy,  he  had  a  remedy  by 
a  motion  to  make  the  complaint  more  specific." 
See  also  Reed  v.  Spicer,  27  Cal.  58;  Nevada 
County,  etc.,  Canal  Co.  v.  Kidd,  37  Cal.  282; 
Mitchell  v.  Amador  Canal,  etc.,  Co.,  75  Cal. 
464. 

1.  Ejectment  for  Pool  of  Water.  —  Challenor  v. 
Thomas,  Yelv.  143;  1  Brownl.  142. 

2.  Ejectment  for  Land  under  Water.  —  Cham- 
plain,  etc.,  R.  Co.  v.  Valentine,  19  Barb.  (N. 
Y.)  484. 

A  Grant  from  the  State  of  land  under  water 
will  support  an  ejectment.  E.  G.  Blakslee 
Mfg.  Co.  v.  E.  G.  Blakslee's  Sons  Iron  Works, 
129  N.  Y.  155. 

Land  Between  High  and  Low  Water  Mark.  — 
Under  the  Code  of  A/on/ana,  providing  that 
'  except  where  the  grant  under  which  the  land 
is  held  indicates  a  different  intent,  the  owner  of 
the  land,  when  it  borders  upon  a  navigable 
lake  or  stream,  takes  to  the  edge  of  the  lake 
or  stream  at  low-water  mark,"  it  has  been  held 
that  ejectment  lies  by  riparian  owners  of  a 
navigable  stream  to  land  between  high  and 
low  water  mark  from  a  person  in  possession 
who  does  not  claim  rights  as  a  navigator  or 
fisherman.  Gibson  v.  Kelly,  15  Mont.  417. 
See  also  Nichols  v.  Lewis,  15  Conn.  137.  But 
see  Coburn  v.  Ames,  52  Cal.  385,  28  Am.  Rep. 
634;  Parker  v.  West  Coast  Packing  Co.,  17 
Oregon  510.  See  also  titles  Navigable 
Waters;  Waters  and  Watercourses. 

3.  Ejectment  for  Made  Land.  —  People  r. 
Mau ran,  5  Den.  (N.  Y.)  389. 


4.  Ejectment  for  Licenses  and  Privileges  Gen- 
erally.—  Richardson  v.  Louisville,  etc.,  R.  Co., 
169  U.  S.  128;  Black  Hepburne,  2  Yeates 
(Pa.)  331;  Hancock  v.  McAvoy,  151  Pa.  St. 
460,  31  Am.  St.  Rep.  774. 

Right  of  Interment. —  In  Hancock  v.  Mc- 
Avoy, 151  Pa.  St.  460,  31  Am.  St.  Rep.  774,  it 
was  held  that  the  grant  of  the  exclusive  right 
of  interment  in  certain  burial  lots  subject  to 
the  regulations  of  a  cemetery  company,  con- 
veyed no  such  interest  in  land  as  would  sup- 
port an  action  of  ejectment. 

5.  Jackson  v.  Buel,  9  Johns.  (N.  Y.)  298. 
In  the  same  way  it  was  held,  in  Butcher  v. 

Creel,  9  Gratt.  (Va.)  201,  that  where  a  deed 
conveys  land,  mills  thereon  and  appurte- 
nances, including  an  acre  of  land  on  the  oppo- 
site side  of  a  stream  which  has  been 
condemned  for  an  abutment,  and  reserves  the 
right  to  build  a  sawmill  on  the  opposite  side  of 
the  river  or  at  the  further  end  of  the  dam,  the 
reservation  is  too  uncertain  to  withdraw  any 
part  of  the  land  from  the  operation  of  the  deed, 
and  ejectment  cannot  be  maintained  for  it. 

6.  Jackson  v.  May,  16  Johns.  (N.  Y.)  184. 
See  also  Northern  Turnpike  Road  Co.  v.  Smith. 
15  Barb.  (N.  Y.)  358. 

7.  Ejectment  for  Wharfage  Rights.  —  Coburn 
v.  Ames,  52  Cal.  398,  28  Am.  Rep.  634; 
Parker  v.  West  Coast  Packing  Co.,  17  Oregon 
510.  See  also  New  York  v.  Mabie,  13  N.  Y. 
151. 

In  Coburn  v.  Ames,  52  Cal.  385,  28  Am. 
Rep.  634,  it  was  held  that  if  a  wharf  and  chute 
are  built  on  the  land  of  a  riparian  proprietor, 
and  are,  without  public  authority,  extended 
from  the  mainland  out  to  deep  water  a  consid- 
erable distance  below  low-water  mark,  the 
riparian  proprietor  has  no  such  title  or  rif>ht 
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c.  FERRIES.  —  A  ferry  franchise  ranks  as  an  incorporeal  hereditament,  and 
consequently  ejectment  will  not  lie  for  it.1 

t/.  FISHERIES.  —  Also,  the  rule  was  laid  down  in  some  of  the  early  Eng- 
lish cases  that  ejectment  would  not  lie  for  a  fishery,  because  it  was  only  a  profit 
d  prendre.9    But  in  a  later  decision,  there  is  a  dictum  to  a  different  effect.3 

13.  Right  of  Common.  —  And  it  has  been  held  that  ejectment  will  not  lie  for 
a  right  of  common  alone,4  any  more  than  for  a  piscary,  but  only  as  appurte- 
nant to  land  claimed  in  the  same  action.5 

14.  Realty  Equitably  Converted  into  Personalty.  —  Where,  by  the  direction 
of  a  will,  realty  has  been  impressed  with  the  character  of  personalty,  it  will  be 
regarded  as  personalty  for  all  the  purposes  of  the  will  and  the  settlement  of 
the  estate,  but  not  for  any  purpose  of  remedy  unconnected  with  the  conver- 
sion, and,  therefore,  ejectment  will  lie  for  its  recovery.6 


to  the  possession  of  the  bed  of  the  ocean  as 
will  enable  him  to  maintain  ejectment  for  so 
much  of  the  wharf  and  chute  as  projects  beyond 
the  line  of  high  water.  But  see  Gibson  v. 
Kelly,  15  Mont.  417. 

But  in  People  v.  Davidson,  30  Cal.  379,  it 
was  intimated  that  the  state  might  maintain 
ejectment  for  a  walk  constructed  without 
authority  of  law  in  navigable  tide  water  below 
the  line  of  low-water  mark. 

In  Parker  v.  West  Coast  Packing  Co.,  17 
Oregon  510,  it  was  held  that  the  land  below 
high-water  mark  upon  a  navigable  river,  and 
which  constitutes  a  part  of  its  bed,  belongs  to 
the  state  in  its  sovereign  capacity,  subject  to 
the  riparian  rights  of  the  owner  of  the  land 
above  and  adjacent  thereto,  and  the  state  can- 
not sell  it  so  as  to  give  the  riparian  owner 
rights  therein  additional  to  those  which  he 
already  possesses,  and  so  as  to  enable  him  to 
maintain  an  action  of  ejectment. 

Mud  Flats  Filled  In  Between  High  and  Low 
Water  Mark.  —  But  in  Nichols  v.  Lewis,  15 
Conn.  137,  it  was  held  that  where  mud  flats 
between  the  foot  of  the  bank  and  the  channel 
of  a  harbor  were  filled  in  by  a  person  claiming 
the  right  to  do  so  as  riparian  owner,  the  real 
riparian  owner  was  not  precluded  from  recov- 
ering in  an  action  of  ejectment  the  flats  thus 
filled,  on  the  ground  that  the  freehold  was  not 
in  him,  but  in  the  state.  In  this  case,  it  was 
said  to  be  immaterial  that  it  did  not  appear 
that  the  flats  were  filled  with  the  intent  to  erect 
a  wharf. 

See  further,  on  this  question,  Navigable 
Waters  and  Water  and  Watercourses. 

Grant  of  Right  to  Use  Beach  for  Wharfage  Pur- 
poses.— -In  Richardson  v.  Louisville,  etc.,  R. 
Co.,  169  U.  S.  128,  it  was  held  that  a  grant  of 
the  right  to  use  the  beach  and  shore  of  a  bay 
to  a  certain  depth  and  within  certain  limits  for 
the  purpose  of  constructing  wharves  and 
houses  for  bathing,  was  a  mere  license  which 
would  not  support  an  action  of  ejectment 
where  there  was  no  evidence  offered  of  prior 
possession. 

Right  to  Use  of  Landing  Place.  —  In  Black  v. 
Hepburne,  2  Yeates  (Pa.)  331,  it  was  held  that 
the  grantee  of  the  free  use  and  privilege  of  a 
landing  place  on  the  bank  of  a  river  opposite 
to,  and  of  the  same  breadth  as,  a  designated 
lot,  was  not  possessed  of  such  an  interest  in 
the  intermediate  ground  between  such  lot  and 
the  river  as  to  enable  him  to  maintain  an 
action  of  ejectment  therefor. 


1.  Ejectment  for  Ferries.  —  New  York  v.  Union 
Ferry  Co.,  55  How.  Pr.  (N.  Y.  Supreme  Ct.) 

138. 

In  Rees  v.  Lawless,  Litt.  Sel.  Cas.  (Ky.)  184, 
12  Am.  Dec.  295,  it  was  said:  "  A  ferry  is  of 
that  description  of  property  which  in  technical 
language  is  denominated  incorporeal,  and 
which  in  legal  consideration  is  not  tangible. 
Like  a  right  of  way  or  of  common,  or  other  in- 
corporeal right,  no  entry,  in  point  of  fact,  can 
in  strict  propriety  be  said  to  be  made  upon  it, 
nor  could  the  sheriff,  in  case  of  a  judgment  of 
restitution,  deliver  possession.  In  such  a  cas>e, 
an  ejectment  would  not  lie,  and  upon  the  same 
principle  a  warrant  for  a  forcible  entry  would 
not." 

2.  Molineux  v.  Molineux,  Cro.  Jac.  144; 
Herbert  v.  Langbane,  Cro.  Car.  492;  Waddy 
v.  Newton,  8  Mod.  277. 

3.  Ejectment  for  Fishery.  —  Rex  v.  Old  Aires, 
ford,  1  T.  R.  358.  See  also  Doe  v.  Rice,  cited 
in  Gough  v.  Bell,  22  N.  J.  L.  463. 

4.  Ejectment  for  Right  of  Common.  —  Barton  v. 
Hamshire,  3  Keb.  738. 

5.  Baker  v.  Roe,  Cas.  temp.  Hard.  127; 
Newman  v.  Holdmyfast,  I  Stra.  54;  Melling. 
ton  v.  Goodtitle,  Andr.  106. 

6.  Lands  Equitably  Converted  into  Personalty, 
—  Shaw  v.  Chambers,  48  Mich.  355.  The 
court  in  this  case  said:  "  But  admit  the  con. 
version,  and  the  case  still  is  not  determined  in 
favor  of  complainant.  The  equitable  conver. 
sion  fixed  upon  the  land  the  character  of  per. 
sonalty  for  some  purposes,  but  not  for  all.  Il 
was  personalty  in  the  hands  of  the  executors 
of  Enoch  N.  Chambers  for  all  the  purposes  o) 
his  will  and  of  the  settlement  of  his  estate,  and 
so  far  as  it  was  not  disposed  of  by  the  will,  it 
passed  under  the  statute  of  distributions  and 
not  under  the  statute  of  descents.  But  it  was 
never  personalty  for  any  purpose  of  remedy 
unconnected  with  the  conversion;  and  in  the 
hands  of  the  person  or  persons  who  succeeded 
to  it  when  Mrs.  Chambers  and  the  child  were 
dead,  it  would  not  be  personalty  but  realty, 
and  real,  not  personal,  actions  would  be 
brought  to  determine  the  title.  The  question 
therefore  in  the  ejectment  suit,  or  in  any  other 
suit  involving  the  title,  would  not  be  whether 
the  land  had  or  had  not  at  one  time  had  the 
quality  of  personalty  impressed  upon  it,  and 
been  transmitted  as  such  under  the  statute  of 
distributions;  but  the  question  would  be  to 
whom  in  any  manner  it  had  been  transmitted, 
and  who  now,  when  unquestionably  it  is  to  be 
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15.  Money  Chargeable  on  Land.  —  In  Pennsylvania  it  has  been  intimated 
that  if  there  is  a  clear  intent  to  make  land  chargeable  with  money,  ejectment 
may  be  supported  when  it  is  the  most  convenient  or  only  way  of  compelling 
payment  from  the  proceeds  of  the  land.1 

IV.  Title  to  Support  Ejectment  —  1.  In  General.  —  The  doctrine  is  well 
established  at  common  law  that,  in  an  action  of  ejectment,  the  plaintiff  seek- 
ing to  recover  possession  of  land  occupied  by  another  must  recover  upon  the 
strength  of  his  own  title  rather  than  upon  the  weakness  of  the  title  of  his 
adversary,2  and  the  burden  rests  upon  the  plaintiff  to  prove  the  title  he 
asserts.3  According  to  the  general  rule,  this  proposition  means  that  he  can 
recover  only  upon  the  strength  of  his  own  title  as  being  good  against  the 
whole  world,  or  as  being  good  against  the  defendant  by  estoppel,  for  the  pos- 
session of  the  defendant  gives  him  a  right  against  every  man  who  cannot 
establish  a  good  title  in  himself  against  all  comers.4  The  defendant,  there- 
fore, is  generally  permitted  to  show  a  better  title  than  the  plaintiff  in  a  third 
person,  although  the  defendant  himself  has  no  paper  title  and  does  not  con- 
nect himself  in  any  way  with  the  superior  outstanding  title.5    But,  in  some 


considered  and  dealt  with  according  to  its 
proper  nature  as  realty,  is  entitled  to  the  pos- 
session, enjoyment,  and  control." 

1.  Money  Chargeable  on  Land.  —  Galbraith  v. 
Fenton,  3  S.  &  R.  (Pa.)  359. 

For  the  right  of  a  vendor  in  Pennsylvania  to 
bring  ejectment  against  a  vendee  for  the  pur- 
pose of  compelling  payment  of  unpaid  pur- 
chase money,  see  infra,  this  title,  Title  to 
Support  —  Vendor  and  Vendee. 

Personal  Judgment  Not  Enforceable  by  Eject- 
ment. —  Where  the  state  took  lands  for  a  state 
canal  an  1  conveyed  them  to  certain  vendees, 
and  the  former  owner  recovered  judgment 
against  the  vendees,  it  was  held  that  such 
owner  was  entitled  only  to  the  ordinary  process 
of  execution  against  the  vendees  and  had  no 
title  to  the  lands  upon  which  he  could  sustain 
an  ejectment.  North  Branch  Canal  Co.  v. 
Hireen,  44  Pa.  St.  418. 

2.  Plaintiff  Must  Recover  on  Strength  of  His 
Own    Title  —  Alabama.  —  Hawes   v.  Rucker, 

94  Ala.  166;  Feagin  v.  Jones,  94  Ala.  597. 
Arkansas.  —  Martin  v.  McDiarmid,  55  Ark. 

213;  Apel  v.  Kelsey,  47  Ark.  413;  Leonard  v. 
Coleman,  (Ark.  1891)  15  S.  W.  Rep.  14. 

California.  —  Reay  v.  Butler,  95  Cal.  206. 

Georgia.  —  Fletcher  v.  Perry,  97  Ga.  368. 

Illinois. — Cob1)  v.  Lavalle,  89  III.  331,  31 
Am.  Rep.  91. 

Indiana.  —  Deputy  v.  Mooney,  97  Ind.  463; 
Roots  v.  Beck,  109  Ind.  472;  Silver  Creek 
Cement  Corp.  v.  Union  Lime,  etc.,  Co.,  138 
Ind.  297. 

Iowa.  —  Huntington  v.  Jewett,  25  Iowa  249, 

95  Am.  Dec.  788. 

Kentucky. — Swope  v.  Shafer,  (Ky.  1893) 
22  S.  W.  Rep.  78. 

Michigan.  —  Geiges  v.  Greiner,  (Mich.  1888) 
36  N.  W.  Rep.  48. 

Minnesota,  —  Greve  v.  Coffin,  14  Minn.  345, 
100  Am.  Dec.  229. 

Missouri.  —  Marvin  v.  Elliott,  90  Mo.  616; 
Parker  v.  Cassingham,  130  Mo.  348;  West  v. 
Bretelle,  115  Mo.  653;  Burnham  v.  Mitt,  143 
Mo.  414. 

New   York. — Sanger  v.  Merritt,  120  N.  Y. 
109. 

North  Carolina. — Clarke  v.  Diggs,  6  Ired. 
L.  (28  N.  Car.)  159,  44  Am.  Dec.  73. 
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South  Dakota.  —  Evenson  v.  Webster,  5  S. 
Dak.  266. 

Virginia.  —  Slocum  v.  Compton,  93  Va. 
374- 

West  Virginia.  —  Low  v.  Settle,  32  W.  Va. 
600;  Holly  River  Coal  Co.  v.  Howell,  36  W. 
Va.  489. 

Wisconsin.  —  Wentworth  v.  Abbetts,  78  Wis. 
63;  Slauson  v.  Goodrich  Transp.  Co.,  (Wis. 
1898)  74  N.  W.  Rep.  574. 

No  one  can  recover  in  ejectment  who  would 
not  be  entitled  to  enter  without  action.  Bay 
County  v.  Bradley,  39  Mich.  163,  33  Am.  Rep. 
367.  See  also  Cass  County  v.  Banks,  44  Mich. 
467. 

3.  Burden  of  Proof  on  Plaintiff  —  United  States. 
—  Hawkins  v.  Barney,  5  Pet.  (U.  S.)  457J 
Maxwell  Land  Grant  Co.  v.  Dawson,  151  U. 
S.  586. 

Alabama.  —  Stephens  v.  Moore,  (Ala.  1897) 
22  So.  Rep.  542. 

Colorado.  —  Richner  v.  Brisbane,  19  Colo. 
385;  Rittmaster  v.  Brisbane,  19  Colo.  371. 

Illinois.  —  Eddy  v.  Gage,  147  111.  162. 

Indiana.  —  Wilson  v.  Johnson,  (Ind.  1897)  38 
N.  E.  Rep.  38. 

Kentucky.  —  Colston  v.  M'Vay,  I  A.  K. 
Marsh.  (Ky.)  251;  Howard  v.  Lock,  (Ky.  1893) 
22  S.  W.  Rep.  332;  Martin  v.  Kelley,  (Ky. 
1 895)  30  S.  W.  Rep.  612;  Lewis  v.  Miles,  (Ky. 
1898)  44  S.  W.  Rep.  120. 

North  Carolina.  —  Mobley  v.  Griffin,  104  N. 
Car.  114;  Huneycutt  v.  Brooks,  116  N.  Car. 
788. 

South  Carolina.  —  Weaver  v.  Whilden,  33  S. 
Car.  190. 

Tennessee.  —  Woods  v.  Bonner,  89Tenn.  411. 
Virginia.  —  Rcusens  v.  Lawson,  91  Va.  226. 

4.  Font  v.  McConnell.  46  La.  Ann.  215:  Doe 
v.  Pritchard,  n  Smed.  &  M.  (Miss.)  327;  Wolfe 
v.  Doe,  13  Smed.  &  M.  (Miss.)  103,  51  Am. 
Dec.  147;  Taylor  v.  Gooch,  3  Jones  L.  (48  N. 
Car.)  467;  Kitchen  v.  Wilson,  80  N.  Car.  191. 

5.  Proof  by  Dofendant  of  Outstanding  Title.  — 
Cobb  v.  Lavalle,  S9  111.  331,  31  Am.  Rep.  91; 
Doe  v.  Pritchard,  11  Smed.  &  M.  (Miss.)  327; 
Love  7i.  Gates,  4  Dev.  cS:  B.  L.  (20  N.  Car.)  364; 
Mobley  v.  Griffin,  104  N.  Car.  114;  Thomas  -'. 
Hunsucker,  108  N.  Car.  720;  Walker  v.  Fox, 
85  Tenn.  154;  McKinney  v.  Daniei,  90  Va.  702. 
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jurisdictions,  it  has  been  held  that  the  plaintiff  may  recover  if  he  has  any  right 
to  the  property,  and  if  that  right  is  paramount  to  any  right  possessed  by  the 
defendant,  although  some  third  person  may  have  a  better  right  to  the  property 
than  the  plaintiff.1 

2.  Equitable  Interest.  —  It  is  a  well-settled  rule  at  common  law  that,  to  sup- 
port an  action  of  ejectment,  the  plaintiff  must  be  clothed  with  the  legal  title 
to  the  lands  in  question,  and  that  a  merely  equitable  interest  will  not  be 
sufficient.* 


Holly  River  Coal  Co.  v.  Howell,  36  W.  Va.  489. 
See  further,  on  this  question,  infra,  Defenses. 

1.  Duffey  v.  Rafferty,  15  Kan.  9;  Carson  v. 
Dundas,  39  Neb.  503;  Lantry  v.  Wolff,  49 
Neb.  374. 

2.  Equitable  Interest  Insufficient  to  Support 
Ejectment  at  Common  Law  —  England.  —  Doe 
v.  Luxton,  6  T.  R.  289;  Goodtitle  v.  Jones,  7 
T.  R.  43;  Doe  v.  Wharton,  8  T.  R.  2;  Doe  v. 
Webber,  3  Bing.  N.  Cas.  922,  32  E.  C.  L.  383. 

Alabama.  —  Simmons  v.  Richardson,  107 
Ala.  697;  Tennessee  Coal,  etc.,  Co.  v.  Tutwil- 
ler,  108  Ala.  483;  Hollingsvvorth  v.  Walker,  98 
Ala.  543;  Green  v.  Jordan,  83  Ala.  220,  3  Am. 
St.  Rep.  713. 

Delaware.  —  Windsor  v.  Bacon,  7  Houst. 
(Del.)  1. 

Illinois.  —  Wales  v.  Bogue,  31  111.  464; 
Dawson  v.  Hayden,  67  111.  52;  Fischer  v. 
Eslarnan,  68  111.  78;  Fleming  v.  Carter,  70  111. 
286. 

Indiana.  —  Stehman  v.  Crull,  26  Ind.  436; 
Rowe  v.  Beckett,  30  Ind.  154;  Groves  v. 
Marks,  32  Ind.  320;  Brown  v.  Freed,  43  Ind. 
254;  Hunt  v.  Campbell,  83  Ind.  48;  Burt  v. 
Bowles,  69  Ind.  1,  cited  in  Hunt  v.  Campbell, 
83  Ind.  54;  Stout  v.  McPheeters,  84  Ind.  585; 
Johnson  v.  Pontious,  118  Ind.  270. 

Kentucky.  —  Gilpin  v.  Davis,  2  Bibb  (Ky.) 
416,  5  Am.  Dec.  622. 

Maryland.  —  Paisley  v.  Holzshu,  83  Md.  325. 

Missouri.  —  Crawford  v.  Whitmore,  120  Mo. 
144;  Meads  v.  Hutchinson,  in  Mo.  620. 

Nebraska.  —  Morton  v.  Green,  2  Neb.  441; 
Dale  v.  Hunneman,  12  Neb.  221;  Malloy  v. 
Malloy,  35  Neb.  224;  O'Brien  v.  Gaslin,  20 
Neb.  347;  Headley  v.  Coffman,  38  Neb.  68. 

South  Carolina. — Charleston  Bank  v.  Dow- 
ling,  45  S.  Car.  677. 

Virginia.  —  Suttle  v.  Richmond,  etc.,  R.  Co., 
76  Va.  284;  Russell  v.  Allmond,  92  Va.  484; 
Slocum  v.  Compton,  93  Va.  374. 

See  also  Stanley  v.  Jones,  (Ky.  1894)  27  S. 
W.  Rep.  992. 

Thus,  an  assignment  of  copyhold  premises 
by  a  common-law  conveyance  of  lease  and 
release,  without  surrender  to  the  lord  of  the 
manor,  has  been  held  to  convey  an  equitable 
interest  only,  and  is  not  sufficient  to  support 
an  ejectment  by  the  releasee,  even  against  the 
widow  of  the  releasor.  Doe  v.  Webber,  3 
Bing.  N.  Cas.  922,  32  E.  C.  L.  383. 

By  the  Revised  Statutes  of  Missouri  (1889), 
§  4626,  it  is  provided  that  an  action  for  the 
recovery  of  the  possession  of  premises  may 
be  maintained  in  all  cases  where  the  plaintiff 
is  legally  entitled  to  the  possession  thereof. 
Kingman  v.  Sievers,  143  Mo.  519.  In  this 
case  the  court  said:  "While  in  the  action  of 
ejectment  the  legal  title  to  real  estate  is  not 
always  determined,  the  action  by  the  express 
language  of  the  statute  can  only  be  maintained 
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by  those  who  are  '  legally  entitled  to  the  pos- 
session thereof  '  in  contradistinction  to  those 
holding  an  equitable  claim  or  right  thereto* 
that  may,  on  proper  proceedings  to  that  end, 
be  made  legal  so  as  to  authorize  an  after 
action  of  ejectment  for  possession  for  such  real 
estate.  It  is  the  legal  title  only  that  is  recog- 
nized as  the  ground  of  action,  and  the  plaintiff 
must  recover  in  ejectment,  if  at  all,  on  the 
strength  of  that  title,  and  not  on  the  weakness 
of  that  of  defendant,  or  that  it  has  a  superior 
equity  to  him." 

In  Pennsylvania,  for  want  of  chancery  juris- 
diction, an  ejectment  has  been  substituted  in 
many  cases  for  a  bill  in  equity,  and  a  valid 
equitable  title  is  sufficient  to  support  the 
action.  McCullough  v.  Staver,  119  Pa.  St.  432; 
Hawn  v.  Norris,  4  Binn.  (Pa.)  77;  Deitzler  vr 
Mishler,  37  Pa.  St.  82.  See  also  Moody  v. 
Vandyke,  4  Binn.  (Pa.)  31,  5  Am.  Dec.  385; 
Innis  v.  Campbell,  1  Rawle  (Pa.)  376. 

In  Peebles  v.  Reading,  8  S.  &  R.  (Pa.)  491, 
the  court  said:  "  In  this  state,  where  we  have 
no  court  of  chancery  to  compel  the  execution 
of  a  trust  or  the  performance  of  a  contract, 
from  necessity,  our  courts  of  common  law 
have  assumed  chancery  powers,  and  the  eject- 
ment is  substituted  for  the  bill  in  equity.  It 
is  an  equitable  action,  and  wherever  chancery 
would  execute  a  trust  or  decree  a  conveyance, 
the  courts  of  this  state,  by  the  instrumentality 
of  a  jury,  would  direct  a  recovery  in  an  eject- 
ment. They,  in  the  exercise  of  this  power, 
would  be  governed  by  the  same  rules  as  a 
court  of  chancery."  To  the  same  effect,  see 
Hauberger  v.  Root,  5  Pa.  St.  108;  Vincent  v. 
Huff,  4  S.  &  R.  (Pa.)  298;  Pennock  v.  Free- 
man, 1  Watts  (Pa.)  401 ;  Schuylkill  Nav.  Co.  v. 
Farr,  4  W.  &  S.  (Pa.)  362. 

Accordingly,  it  has  been  held  that  for  want 
of  a  court  of  chancery  in  Pennsylvania,  an 
action  in  ejectment  may  be  maintained  by  the 
vendee  against  the  vendor  to  enforce  the 
specific  performance  of  the  articles  of  agree- 
ment entered  into  between  them,  wherever  a 
court  of  equity  would  sustain  a  bill  for  that 
purpose.  Henderson  v.  Hays,  2  Watts  (Pa.) 
148. 

Thus,  in  Hawn  v.  Norris,  4  Binn.  (Pa.)  77, 
it  wat>  held  that  where  articles  of  agreement 
have  been  entered  into  for  the  sale  of  lands, 
the  vendee,  upon  tender  of  the  purchase 
money,  may  enforce  them  by  ejectment.  See 
also  Minsker  v.  Morrison,  2  Yeates  (Pa.)  344. 

If  the  plaintiff  in  ejectment  is  bound  in 
equity  to  make  title  to  the  defendant,  for  a 
part  of  the  premises,  the  court  will  do  the  de- 
fendant justice  by  staying  execution  upon  the 
judgment  until  the  title  is  secured.  Mathers 
v.  Akewright,  2  Binn.  (Pa.)  93. 

Where  Equitable  Owner  Has  Immediate  Right 
of  Possession.  —  In  Melenthin  v.  Keith,  17  Fed. 
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In  the  Federal  Courts  this  rule  is  strictly  observed,  and  ejectment  cannot  be 
supported  by  reason  of  an  equitable  estoppel  or  any  other  equitable  con- 
sideration.1 And  where  the  question  arises  upon  title  derived  from  the 
United  States  it  is  for  the  United  States  to  fix  the  dignity  and  character  of 
the  evidences  of  su,ch  title,  regardless  of  any  statutory  provision  in  any  of  the 
states.* 

By  statute  in  Several  of  the  states,  ejectment  may  be  maintained  on  a  merely 
equitable  title.3 

Land  Certificates  and  Receiver's  Receipts.  —  In  many 'of  the  states  and  territories,  it 
has  been  provided  by  statute  that  certificates  issued  by  registers  of  the  land 
office,  and  receiver's  receipts  issued  after  final  proof,  shall  be  held  to  be  prima 
facie  evidence  of  title  sufficient  to  support  ejectment.  Such  certificates  evi- 
dence an  equitable  title  in  the  holders,  and  show  that,  having  fully  complied 
with  the  requirements  of  the  law,  the  holders  are  entitled  to  patents  from  the 
government.  But  inasmuch  as  the  legal  title  to  public  land  remains  in  the 
government,  even  after  final  proof,  until  patent  issues,  and  as  delays  often  occur 
whereby  the  legal  title  may  not  for  years  be  vested  in  the  holder  of  such  equi- 
table title,  in  order  to  protect  the  latter  in  his  possession  the  legislatures  in 
many  states  have  extended  the  action  of  ejectment  to  embrace  such  titles.'* 
But  it  has  been  held  that  there  is  a  distinction  to  be  observed  between  certifi- 
cates issued  after  final  proof  and  receipts  issued  by  receivers  or  registers  of  the 
local  land  office  showing  mere  filings  upon  public  lands  under  the  various  land 
acts,  since  the  former  evidence  the  equitable  title,  while  the  latter  are  not  evi- 
dence of  any  title.5    And  in  the  federal  courts,  the  rule  is  well  settled  that 


Rep.  583,  it  was  held  that  where  the  owner 
of  the  equitable  title  has  a  legal  right  to  the 
possession  of  the  property,  he  may  recover  in 
ejectment  against  the  holder  of  the  legal  title. 
See  aXsoinfra,  this  section,  Vendor  and  Vendee. 

In  Georgia  the  common-law  rule  of  the  text 
has  been  laid  down.  Brown  v.  Brown,  96  Ga. 
578.  But  in  Glover  v.  Stamps,  73  Ga.  209,  54 
Am.  Rep.  870,  it  was  held  that  under  the  code 
a  cestui  que  trust  entitled  to  the  possession  may 
maintain  ejectment  against  a  stranger  who 
has  no  title. 

1.  Rule  as  to  Equitable  Title  in  Support  of 
Action  in  Federal  Courts.  —  Miller  v.  Courtenay, 
152  U.  S.  172;  Langdon  v.  Sherwood,  124  U. 
S.  74;  Johnson  v.  Christian,  128  U.  S.  374; 
Carter  v.  Ruddy,  166  U.  S.  493;  Bagnell  v. 
Broderick,  13  Pet.  (U.  S.)45o;  Fenn  v.  Holme, 
21  How.  (U.  S.)  481;  Hooper  v.  Scheimer,  23 
How.  (U.  S.)  235 ;  Carson  v.  Boudinot,  2  Wash. 
(U.  S.)  33;  Haltern  v.  Emmons,  46  Fed.  Rep. 
452.    See  also  Robinson  v.  Campbell,  5  Wheat. 

(U.  S.)  212. 

Title  by  Equitable  Estoppel.  —  In  Stone  v.  Per- 
kins, 85  Fed.  Rep.  616,  it  was  held  that  it  is 
the  rule  in  the  federal  courts  that  legal  and 
equitable  causes  of  action  cannot  be  blended, 
and  in  an  action  of  ejectment  the  plaintiff 
must  stand  or  fall  on  his  own  legal  title,  and 
he  can  get  no  support  to  his  legal  title  by 
reason  of  an  equitable  estoppel  or  any  other 
equitable  consideration. 

2.  Langdon  v.  Sherwood,  124  U.  S.  74; 
Bagnell  v.  Bcoderick,  13  Pet.  fU.  S.)  436; 
Hooper  v.  Scheimer,  23  How.  (U.  S.)  235; 
Sheirburn  v.  De  Cordova,  24  How.  (U.  S.)  423. 

A  location  of  a  Sioux  half-breed  scrip 
operates  only  to  convey  an  equitable  title,  and 
will  not  support  an  action  of  ejectment.  Car- 
ter v.  Ruddy,  166  U.  S.  493. 


Evidence  of  Title  from  State.  —  But  where  the 
question  arises  upon  evidence  of  title  derived 
from  a  state  a  different  rule  has  been  laid 
down.    Herron  v.  Dater,  120  U.  S.  464. 

3.  Equitable  Title  in  Support  of  Ejectment  by 
Statute.  —  Gen.  Stat.  Kan.  (1897),  vol.  2,  p. 
260;  Kansas  Pac.  R.  Co.  v.  McBratney,  12 
Kan.  9;  O'Brien  v.  Wethercll,  14  Kan.  616; 
Duffey  v.  Rafferty,  15  Kan.  9;  Simpson  v. 
Boring,  16  Kan.  248;  Mooney  v.  Olsen,  21 
Kan.  691;  Martin  v.  Fix,  44  Kan.  540;  Jones 
v.  Hollister,  51  Kan.  310;  Condry  v.  Cheshire, 
88  N.  Car.  375;  Arrington  v.  Arrington,  114 
N.  Car.  116;  Laughlin  v.  Fariss,  (Okla.  1897) 
50  Pac.  Rep.  254.  See  also  Phillips  v.  Gor- 
ham,  17  N.  Y.  272;  Lattin  v.  McCarty,  41  N. 
Y.  107. 

In  Georgia  under  statute  it  has  been  held 
that  a  plaintiff  in  ejectment  may  recover  upon 
an  equitable  title  when  the  same  is  a  perfect 
equity.  Dodge  v.  Spiers,  85  Ga.  585.  See  also 
Howell  v.  Ellsberry,  79  Ga.  475. 

4.  Land  Certificates  and  Receivers'  Receipts  as 
Evidence  of  Legal  Title.  —  Case  v.  Edgeworth, 
87  Ala.  203;  Cucamong  Fruit  Land  Co.  v. 
Moir,  83  Cal.  101;  Adams  7/.  Couch,  1  Okla. 
17;  Pierce  v.  Frace,  2  Wash.  81;  Orchard  v. 
Alexander,  2  Wash.  108. 

Distinction  Between  Receipts  Showing  Mere 
Filings  and  Certificates  After  Final  Proof.  — 
Hemphill  v.  Davies,  38  Cal.  577. 

6.  Morton  v.  Green,  2  Neb.  458;  Dale  v. 
Hunneman,  12  Neb.  221;  Adams  v.  Couch,  1 
Okla.  17. 

In  Arizona  it  has  been  held  that  the  mere 
filing  under  the  Homestead  Act,  as  evidenced 
by  the  receiver's  duplicate  receipt,  does  not 
entitle  a  person  to  maintain  an  action  of  eject- 
ment, notwithstanding  a  statute  in  that  state 
providing  that,  in  the  action  of  ejectment, 
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neither  a  certificate  issued  by  the  register  of  the  local  land  office  nor  the 
receiver's  receipt  issued  after  final  proof  is  sufficient  evidence  of  title  to  sup- 
port an  action  of  ejectment,  notwithstanding  a  state  legislature  may  have  pro- 
vided otherwise  by  statute.1 

3.  Evidences  of  Title  —  a.  In  GENERAL.  —  It  has  been  said  that  the  plaintiff 
may  safely  rest  his  case  upon  showing  such  facts  and  such  evidences  of  title  as 
would  establish  his  right  to  recover  if  no  further  testimony  were  offered, 
rhis  prima  facie  showing  of  title  may  be  made  by  any  one  of  several  methods.2 

b.  PAPER  Title.  —  Ordinarily,  the  plaintiff's  title  is  shown  by  proof  of 
direct  grant  from  the  government  or  by  a  connected  chain  of  title  back  to  the 
government  or  to  some  grantor  in  possession.3  But  no  length  of  chain  of 
paper  title  which  does  not  reach  the  sovereignty  of  the  soil  is  sufficient  of 
itself  to  constitute  prima  facie  evidence  of  title.  There  must,  in  addition,  be 
proof  that  satisfies  the  jury  that  at  least  one  of  the  grantors  in  this  chain  of 
deeds  had  been  in  possession  of  the  premises,  where  the  chain  does  not  reach 
back  to  the  sovereignty,  before  the  defendant  in  possession  can  be  required  to 


under  the  plea  of  "  not  guilty,"  the  defendant 
may  "  give  in  evidence  any  testimony  tending 
to  show  that  the  plaintiff  is  not  entitled  to 
such  possession  or  that  the  title  is  in  some 
other  person  other  than  the  government." 
Balsz  v.  Liebenow,  (Arizona  i8g4)36Pac.  Rep. 
209.  The  court  in  this  case  said:  "  This  stat- 
ute goes  no  further  than  to  recognize  that  one 
may  maintain  his  action  of  ejectment,  pro- 
vided he  has  a  right  to  the  possession,  even 
though  the  legal  title  be  in  the  United  States. 
Possibly  it  may  give  the  right  to  the  holder 
of  an  equitable  title  evidenced  by  the  certificate 
of  a  register  of  the  local  land  office  issued 
upon  final  proof.  At  any  rate,  it  does  re- 
quire of  the  plaintiff  that  he  show  a  right  to 
the  possession,  and  falls  very  short  of  declar- 
ing that  a  mere  naked  filing,  as  evidenced  by 
a  duplicate  receiver's  receipt,  establishes  that 
right." 

1.  Rule  in  Federal  Courts.  —  Langdon  v.  Sher- 
wood, 124  U.  S.  74;  Fenn  v.  Holme,  21  How. 
(U.  S.)  481;  Bagnell  v.  Broderick,  13  Pet.  (U. 
S.)  436;  Hooper  v.  Scheimer,  23  How.  (U.  S.) 
235;  Sweatt  v.  Burton,  42  Fed.  Rep.  285. 

2.  Evidences  of  Title  in  General.  —  Mobley  v. 
Griifin,  104  N.  Car.  114. 

3.  Proof  of  Title  Back  to  Government  or  Grantor 
in  Possession  —  Alabama.  —  Florence  Bldg., 
etc..  Assoc.  v.  Sc-hall,  107  Ala.  531. 

Florida. — Carn  v.  Haisley,  22  Fla.  320. 
See  also  Levy  v.  Cox,  22  Fla.  550. 

Georgia.  —  Graham  v.  Mitchell,  78  Ga.  310. 

Indiana.  —  Grayson  v.  Schlamm,  126  Ind. 
142. 

Kentucky.  —  Bailey  v.  Tygart  Valley  Iron 
Co.,  (Ky.  1888)  10  S.  W.  Rep.  234. 

Michigan.  —  Cook  v.  Bertram,  86  Mich.  356. 

New  York.  —  Carleton  v.  Darcy,  go  N.  Y. 
566;  Dunham  v.  Townshend,  118  N.  Y.  281; 
Sanger  v.  Merritt,  120  N.  Y.  109. 

North  Carolina.  —  Mobley  v.  Griffin,  104  N. 
Car.  114. 

Ohio.  —  Middleton  v.  Westeney,  7  Ohio  Cir. 
Ct.  Rep.  393. 

Wisconsin. — Ablard  v.  Fitzgerald,  87  Wis. 
518;  Slauson  v.  Goodrich,  Transp.  Co.,  (Wis. 
1898)  74  N.  W.  Rep.  574. 

Direct  Grant  from  Commonwealth.  —  Where 
the    plaintiff   in    ejectment   proved  a  direct 


grant  from  the  commonwealth,  he  acquired  a 
prima  facie  title  to  the  land  which  could  not  be 
defeated  by  a  defendant  entering  upon  the 
land  without  title  or  claim  or  even  color  of 
title.    Holloran  v.  Meisel,  87  Va.  398. 

And  in  Graham  v.  Mitchell,  78  Ga.  310,  it 
was  held  that  where  a  plaintiff  in  ejectment 
showed  a  title  by  grant  from  the  state,  and 
the  defendant  relied  upon  a  prescriptive  title, 
but  failed  to  show  continuous  adverse  posses- 
sion for  the  statutory  period,  either  in  himself 
or  tenants  or  any  other  from  whom  he  derived 
title  and  to  whose  possession  his  could  be 
tacked,  a  verdict  for  the  plaintiff  was  demanded 
by  the  evidence. 

A  deed  of  the  trustees  of  the  Internal  Im- 
provement Fund  of  Florida  has  been  held  to 
be  prima  facie  evidence  of  title  so  as  to  sup- 
port an  action  of  ejectment  in  the  absence  of 
proof  of  a  former  or  superior  grant  or  other 
evidence  of  superior  title  or  right  of  possession 
overcoming  it.  Kendrick  v.  Latham,  25  Fla. 
819.  See  also  Groover  v.  Coffee,  19  Fla.  61; 
Jones  v.  Lofton,  16  Fla.  189. 

By  Section  6514  Revised  Statutes  of  Missouri 
(1889),  all  patents  of  swamp  lands  issued  by  the 
state  to  the  counties  in  which  they  lie,  or  cer- 
tified copies  thereof  issued  by  the  register  of 
lands  or  the  recorder  of  the  proper  county, 
are  made  prima  facie  evidence  of  the  title  in 
the  counties  where  such  swamp  lands  sever- 
ally lie.  But  where  a  plaintiff  in  ejectment 
showed  title  through  mesne  conveyances  from 
a  county  under  swamp  land  patents  issued  by 
that  county,  without  showing  any  title  in  the 
county,  it  was  held  that  he  could  not  mainiain 
ejectment.  Harvey  v.  Anderson,  129  Mo. 
206. 

State  Patent  Taking  Effect  from  Execution.  — 

In  Wisconsin  Cent.  R.  Co.  v.  Wisconsin  River 
Land  Co.,  71  Wis.  94,  it  was  held  that  a  state 
patent  executed  by  the  governor  of  the  state 
before  the  commencement  of  suit  was  sufficient 
to  sustain  an  action  of  ejectment  although  it 
had  not  been  delivered. 

Entry  upon  Land  by  Grantee  from  Commo»- 
wealth  Unnecessary.  —  In  Innes  v.  Crawford,  2 
Bibb  (Ky.)  412,  it  was  held  that  a  grantee  of 
the  commonwealth  may  maintain  ejectment 
before  actual  entry  upon  the  land. 
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defend  his  possession.1  And  it  has  been  held  that  a  plaintiff  who  has  never 
been  in  the  occupation  of  the  land  cannot  maintain  an  action  in  ejectment 
where  he  claims  title  from  a  deed  from  a  person  in  possession  without  title  or 
color  or  claim  of  title  to  the  land  as  against  the  defendant  subsequently  in 
possession.2  But  when  title  is  shown  to  have  been  derived  successively  from 
the  original  owner,  it  is  accompanied  with  a  right  to  possession  which  secures 
to  the  apparent  owner  the  constructive  possession  and  the  right  to  recover  it 
by  an  action  of  ejectment  from  a  person  withholding  it  without  title.3 


1.  Proof  of  Possession  in  One  Grantor  Where 
Chain  Does  Not  Extend  to  Government.  —  Florida 
Southern  R.  Co.  v.  Loring,  51  Fed.  Rep.  932; 
Florence  Bldg.,  etc.,  Assoc.  v.  Schall,  107  Ala. 
531;  Florida  Southern  R.  Co.  v.  Burt,  36  Fla. 
500;  Bonaffon  v.  Peters,  134  Pa.  St.  180; 
Adams  v.  Baltimore  County  (Md.  1890)  20 
Atl.  Rep.  954;  Greenleaf  v.  Brooklyn,  etc.,  R. 
Co.,  141  N.  Y.  398. 

Proof  of  a  deed  to  a  prior  grantor  in  posses- 
sion of  the  land  and  of  a  series  of  conveyances 
from  him  to  the  plaintiff  is  sufficient  evidence 
of  title  as  against  a  mere  intruder,  although 
the  plaintiff  attempts  to  prove  a  complete  chain 
of  title  from  the  government  and  fails  to  do  so. 
Coombs  v.  Hertig,  162  111.  171.  See  also  Her- 
bert v.  Herbert,  I  111.  354,  12  Am.  Dec.  192; 
Mason  v.  Park,  4  111.  532;  Barger  v.  Hobbs, 
67  111.  592;  Keith  v.  Keith,  104  111.  397. 

Where  it  appeared  that  the  grantor  in  one  of 
the  deeds  in  the  plaintiff's  chain  of  title  was  in 
possession  for  many  years,  it  was  held  that 
this  was  sufficient  to  establish  a  prima  facie 
title,  which  is  disputed  in  no  way,  unless  the 
defendant  has  acquired  a  title  by  adverse  pos- 
session. Hoban  v.  Cable,  102  Mich.  206; 
Gamble  v.  Horr,  40  Mich.  561;  Bennett  v. 
Horr,  47  Mich.  221;  Van  Den  Brooks  v.  Cor- 
reon,  48  Mich.  283;  Covert  v.  Morrison,  49 
Mich.  133;  Cook  v.  Bertram,  86  Mich.  356. 

In  Indiana  it  has  been  held  that  a  plaintiff 
in  ejectment  must  trace  his  title  to  the  United 
States  or  to  some  grantor  in  possession  at  the 
date  of  his  conveyance.  Brandenburg  v. 
Siegfried,  75  Ind.  568;  Start  v.  Clegg,  83  Ind. 
78;  Peck  v.  Louisville,  etc.,  R.  Co.,  101  Ind. 
366. 

A  Single  Deed,  without  evidence  of  the  pos- 
session by  the  grantor  of  the  premises  con- 
veyed, is  not  sufficient  evidence  of  title  to 
warrant  a  recovery  in  an  action  of  ejectment, 
and  the  giving  of  a  deed  to  the  premises  is  no 
evidence  of  title  in  the  grantor.  Doe  v.  Roe, 
13  Fla.  602;  Nelson  v.  Brush,  22  Fla.  374; 
Dubois  v.  Holmes,  20  Fla.  834;  L'Engle  v. 
Reed,  27  Fla.  345;  Florida  Southern  R.  Co.  v. 
Burt,  36  Fla.  500;  McClellan  v.  Zwingli, 
(Supreme  Ct.)  24  N  Y.  Supp.  371;  Schrack  v. 
Zublcr,  34  Pa.  St.  38;  Ablard  v.  Fitzgerald.  87 
Wis.  516.  See  also  Sanger  v.  Merritt,  120  N. 
Y.  109. 

In  ejectment,  a  deed  from  one  who  is  not 
shown  to  have  had  any  right,  title,  or  interest 
to,  or  possession  of,  land,  either  in  his  own 
right  or  by  virtue  of  an  office  as  agent,  trustee, 
executor,  or  administrator,  is  inadmissible  in 
evidence.  Schrack  v.  Zubler,  34  Pa.  St.  38; 
Ablard  v.  Fitzgerald,  87  Wis.  516. 

In  Greenleaf  v.  Brooklyn,  etc.,  R.  Co.,  141 
N.  Y.  395,  it  was  held  that  in  an  action  of 
ejectment  deeds  under  a  partition  judgment 
are  competent  evidence,  yet  are  not  of  thcm- 
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selves  sufficient  evidence  to  show  title  in  the 
plaintiffs  good  as  against  the  defendant  in  pos- 
session, and  the  plaintiffs,  in  order  to  establish 
a  right  to  recover,  must,  in  the  absence  of  a 
chain  of  paper  title  back  to  the  original  pat- 
entee or  of  any  possession  by  them  or  their 
predecessors  entitled  to  the  land  prior  to  their 
deed,  show  subsequent  possession  thereof 
prior  to  the  possession  of  the  defendant. 

Nor  where  the  reliance  is  exclusively  upon  a 
paper  title  is  it  sufficient  to  show  possession 
by  the  grantor  at  some  remote  period,  but  he 
must  have  been  in  possession  at  or  near  the 
time  of  the  execution  of  the  deed  by  him. 
L'Engle  v.  Reed,  27  Fla.  345;  Florida  South- 
ern R.  Co.  v.  Burt,  36  Fla.  500.  See  also 
Peck  v.  Louisville,  etc.,  R.  Co.,  101  Ind.  366; 
Start  v.  Clegg,  83  Ind.  78. 

2.  Daubenbiss  v.  White,  (Cal.  1892)  31  Pac. 
Rep.  360. 

3.  See  cases  in  note  3,  p.  484  supra. 

In  New  York,  in  the  case  of  Miller  v.  Long 
Island  R.  Co.,  71  N.  Y.  383,  it  was  said  that 
when  reliance  was  placed  solely  upon  paper 
title,  the  land  not  having  been  occupied,  im- 
proved, or  inclosed,  the  proof  must  be  of  a 
chain  of  title  from  the  original  patentee  or 
donee.  See  also  Greenleaf  v.  Brooklvn,  etc., 
R.  Co.,  141  N.  Y.  398. 

In  Clason  v.  Baldwin,  (Supreme  Ct.)  13  N. 
Y.  Supp.  683,  129  N.  Y.  183,  citing  and  approv- 
ing this  case,  it  was  held  that,  when  tiile  is 
shown  to  have  been  derived  successively  from 
the  original  owner,  it  is  accompanied  with  a 
right  of  possession  which  secures  to  the  appar- 
ent owner  the  constructive  possession  and  the 
right  to  recover  it  by  an  action  of  ejectment 
from  a  person  withholding  it  without  title. 

But,  in  a  later  case  tried  in  the  Supreme 
Court  of  this  state,  it  was  held  that,  where  the 
plaintiff  in  ejectment  traces  his  paper  title  back 
to  the  state,  it  will  be  presumed  that  the  par- 
ties subsequent  to  the  state  in  such  a  chain  of 
title  were  in  possession  under  their  grants  and 
acquired  the  title  assumed  to  be  conveyed  by 
the  grants,  but  such  presumption  may  be  re- 
butted by  showing  a  want  of  possession,  and 
in  such  case  an  action  of  ejectment  will  not 
be  sustained.  New  York  Cent.,  etc.,  R.  Co. 
v.  Brennan,  12  N.  Y.  App.  Div.  103. 

Chain  of  Title  from  Person  Having  Acknowl- 
edged Title. —  It  has  been  held  that  where  a 
plaintiff  in  ejectment  proves  a  chain  of  title  to 
himself  from  a  source  acknowledged  to  be 
genuine  and  valid,  it  is  not  necessary  to  show 
possession  in  each  of  the  intermediate  gran- 
tecs,  as  such  possession  is  presumed,  and  the 
occupation  by  any  other  person  is  presumed  to 
be  in  subordination  to  the  legal  title,  unless  it 
appears  that  the  premises  have  been  held  ad- 
versely to  such  legal  title  for  a  period  sufficient 
to  establish  adverse   possession.    Stevens  v. 
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c.  ADVERSE  Possession.  —  It  is  not  necessary  that  there  should  be  an 
unbroken  chain  of  paper  title  in  order  to  support  an  action  of  ejectment. 
When  adverse  possession  has  once  ripened  into  an  indefeasible  title  by  opera- 
tion of  the  statute  of  limitation,  the  person  holding  under  such  adverse  pos- 
session  may  dispossess  after  the  statutory  bar  is  complete,  lawfully  enter,  and 
maintain  ejectment  for  the  recovery  of  the  land  as  against  any  outstanding 
title.1 

d.  Trior  Possession — (i)  In  General.  —  But  the  possession  acquired  by 
the  plaintiff  in  order  to  recover  in  ejectment,  where  his  documentary  evidence 
is  lacking,  does  not  go  to  the  extent  demanded  in  order  to  ripen  an  adverse 
possession  into  legal  title.*  He  is  entitled  to  recover  against  the  defendant  on 
the  strength  of  his  prior  actual  peaceable  possession  of  the  premises  under 
claim  of  ownership,  apart  from  the  validity  or  sufficiency  of  the  muniments  of 
title  introduced  by  him  as  against  a  mere  trespasser  on  the  land  or  one  claim- 
ing only  under  a  later  possession.3 


Hauser,  39  N.  Y.  302;  Arents  v.  Long  Island 
R.  Co.,  89  Hun  (N.  Y.)  126. 

1.  Title  by  Adverse  Possession  —  Alabama. — 
Doe  v.  Eslava,  11  Ala.  1028;  Barclay  v.  Smith, 
66  Ala.  230;  Wilson  v.  Glenn,  68  Ala.  383; 
Murray  v.  Hoyle,  92  Ala.  559;  Hall  v.  Caper- 
ton,  87  Ala.  285. 

Illinois.  —  Eddy  v.  Gage,  147  111.  162;  Dona- 
hue v.  Illinois  Cent.  R.  Co.,  165  111.  640;  River- 
side Co.  v.  Tovvnshend,  120  111.  9. 

Indiana.  —  McWhorter  v.  Heltzell,  124  Ind. 
129. 

Kentucky.  —  Singleton  v.  School  Dist.  No. 
34,  (Ky.  1889)  10  S.  W.  Rep.  793;  Ratcliffe  v. 
Elam,  (Ky.  1893)  21  S.  W.  Rep.  352;  Jones  v. 
Spradling,  (Ky.  1888)  7  S.  W.  Rep.  31. 

Michigan,  — Johnson  v.  Johnson,  70  Mich.  65. 

Nebraska.  —  Lantry  v.  Wolff,  49  Neb.  374. 

New  York.  —  New  York  v.  Carleton,  113  N. 
Y.  284. 

North  Carolina.  —  Gilchrist  v.  Middleton,  107 
N.  Car.  663;  Mobley  v.  Griffin,  104  N.  Car. 
114. 

Pennsylvania.  —  Akin  v.  Byrd,  153  Pa.  St.  23. 
South  Carolina.  —  Harrelson  v.  Sarvis,  39  S. 
Car.  14. 

West  Virginia.  —  Parkersburg  Industrial 
Co.  v.  Schultz,  43  W.  Va.  470. 

See  also  Brunson  v.  Morgan,  86  Ala.  318. 

Compare  Moran  v.  Higgins,  (Ky.  1897)  40  S. 
W.  Rep.  928. 

Where  after  title  is  acquired  by  adverse  pos- 
session the  holder  thereof  loses  the  actual  pos- 
session, he  may  maintain  an  action  to  regain 
it  as  if  he  had  a  perfect  paper  title.  Sutton  v. 
Pollard,  96  Ky.  640. 

To  entitle  the  plaintiff  in  ejectment  to  re- 
cover, he  must  prove  either  a  paper  title  or 
title  by  adverse  possession,  and  the  principle 
of  acquiescence  and  estoppel  recognized  by 
courts  of  equity  has  no  application  to  the  case. 
Winter  v.  White,  70  Md.  306. 

The  possession  which  will  entitle  a  plaintiff 
to  recover  in  ejectment  must  be  adverse  as 
well  as  uninterrupted  and  exclusive.  Winter 
v.  White,  70  Md.  306.  See  further  the  title 
Adverse  Possession,  vol.  1,  p.  787. 

2.  Possession  Not  Necessarily  Adverse  to  Be 
Evidence  of  Title.  —  Leonard  v.  Flynn,  89  Cal. 
545;  White  v.  Keller,  114  Mo.  483. 

3.  Prior  Possession  as  Evidence  Against  In- 
truder —  England.  —  Read  v.  Erington,  Cro. 
Eliz.  321;   Bateman  v.  Allen,  Cro.  Eliz.  437; 


Allen  v.  Rivington,  2  Saund.  in;  Doe  v.  Web- 
ber, 1  Ad.  &  El.  119,  28  E.  C.  L.  54;  Asher  v. 
Whitlock,  L.  R.  1  Q.  B.  1;  Doe  v.  Dyeball.  M. 
&  M.  346;  Doe  v.  Reade,  8  East  356. 

United  States.  —  Mickey  v.  Stratton,  5  Sawy. 
(U.  S.)  478;  Christy  v.  Scott,  14  How.  (U.  S.) 
292;  Aurora  Hill  Consol.  Min.  Co.  v.  85  Min. 
Co.,  34  Fed.  Rep.  515;  Wilson  v.  Fine,  38  Fed. 
Rep.  7S9;  Turner  v.  Aldridge,  1  McAll.  (U.  S.) 
229. 

Alabama.  —  Eakin  v.  Brewer,  60  Ala.  579; 
Wilson  v.  Glenn,  68  Ala.  383;  Dothard  v.  Den- 
son,  72  Ala.  541;  Doe  v.  Clayton,  73  Ala.  359; 
Crosby  v.  Pridgen,  76  Ala.  385;  Green  v. 
Jordan,  83  Ala.  220,  3  Am.  St.  Rep.  711;  Ware 
v.  Dewberry,  84  Ala.  568;  Louisville,  etc.,  R. 
Co.  v.  Philyaw,  88  Ala.  264;  Smoot  v.  Lecatt, 
1  Stew.  (Ala.)  590;  Rochon  v.  Lecatt,  1  Stew. 
(Ala.)  609;  Hallett  v.  Eslava,  2  Stew.  (Ala.) 
115;  Payne  v.  Crawford,  102  Ala.  387;  Strange 
v.  King,  84  Ala.  212. 

California.  —  Kane  v.  Cannovan,  21  Cal. 
291,  82  Am.  Dec.  746;  Hubbard  v,  Barry,  21 
Cal.  321;  Hutchinson  v.  Perley,  4  Cal.  33,  60 
Am.  Dec.  578;  Potter  v.  Knowles,  5  Cal.  88; 
Leonard  v.  Flynn.  89  Cal.  543;  McGovern  v. 
Mowry,  91  Cal.  384;  Shanahan  v.  Tomlinson, 
103  Cal.  89;  Baum  v.  Reay,  96  Cal.  462;  Good- 
win v.  Scheerer,  106  Cal.  690;  Zilmer  v.  Gerich- 
ten,  in  Cal.  73;  Stephens  v.  Hambleton,  (Cal. 
1896)  47  Pac.  Rep.  51;  Winans  v.  Christy,  4 
Cal.  70,  60  Am.  Dec.  597;  Bequette  v.  Caul- 
field,  4  Cal.  278,  60  Am.  Dec.  615. 

Florida.  —  Ashmead  v.  Wilson,  22  Fla.  255; 
L'Engle  v.  Reed,  27  Fla.  345;  Florida  South- 
ern R.  Co.  v.  Burt,  36  Fla.  497;  Jackson  v. 
Haisley,  35  Fla.  587,  citing  6  Am.  and  Eng. 
Encyc.  of  Law  227;  Goodwin  v.  Markwell,  37 
Fla.  464. 

Georgia.  —  Fletcher  v.  Perry,  97  Ga.  368; 
Thorpe  v.  Atwood,  100  Ga.  597. 

Idaho.  —  Feirbaugh  v.  Masterson,  1  Idaho 
135. 

Illinois.  —  Barger  v.  Hobbs,  67  111.  592; 
Keith  v.  Keith,  104  111.  397;  Riverside  Co.  v. 
Townshend,  120  111.  9;  Benefield  v.  Albert, 
132  111.  665. 

Indiana.  —  Doe  v.  West,  1  Blackf.  (Ind.) 
135- 

Kansas.  —  Gilmore  v.  Norton,  10  Kan.  491; 
Duffey  v.  Rafferty,  15  Kan.  9;    Simpson  v. 
Boring,  16  Kan.  248;    Mooney  v.  Olsen,  21 
Kan.  691;    Hollenback  v.  Ess,  31   Kan.  88; 
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Proof  of  Outstanding  Title  by  Defendant  Inadmissible.  —  And,  according  to  the  pre- 
vailing rule,  the  plaintiff's  right  of  recovery  in  such  case  cannot  be  resisted  by 


Douglass  v.  Ruffin,  38  Kan.  530;  Redden  v. 
Tefft,  48  Kan.  302. 

Louisiana.  —  Landry  v.  Landry,  45  La.  Ann. 
IH3- 

Michigan. — Shaw  v.  Hill,  83  Mich.  322,  21 
Am.  St.  Rep.  607. 

Missouri.  —  White  v.  Keller,  114  Mo.  481; 
Bains  v.  Bullock,  129  Mo.  117;  Hall  v.  Galle- 
more,  138  Mo.  638;  Bledsoe  v.  Simms,  53  Mo. 
305- 

Nevada.  —  Brown  v.  Killabrew,  21  Nev.  437. 

New  Mexico.  —  Deamer  v.  Falkenburg,  4 
N.  Mex.  57. 

New  Jersey.  —  Den  v.  Sinnickson,  9  N.  J.  L. 
150. 

New  York. — Carleton  v.  Darcy,  90  N.  Y. 
566;  New  York  v.  Carleton,  113  N.  Y.  284; 
McRobertsz/.  Bergman,  132  N.  Y.  73;  Immacu- 
late Virgin  Mission  v.  Cronin,  14  Misc.  Rep. 
<N.  Y.  Supreme  Ct.)  372;  Jackson  v.  Harder,  4 
Johns.  (N.  Y.)  2ii,  4  Am.  Dec.  262;  Smith  v. 
Lorillard,  10  Johns.  (N.  Y.)  338;  Jackson  v. 
zi.  Rightmyre,  16  Johns.  (N.  Y.)  325 ;  Day  v.  Al- 
verson,  9  Wend.  (N.  Y.)  223 ;  Whitney  v.  Wright, 
15  Wend.  (N.  Y.)  172;  Jackson  v.  Denn,  5  Cow. 
<N.  Y.)20o;  New  York  v.  Carleton,  113  N.  Y.  2S4. 

Oregon.  —  Rader  v.  Allen,  27  Oregon  344. 

Pennsylvania.  —  Turner  v.  Reynolds,  23  Pa. 
St.  199;  Shumway  v.  Phillips,  22  Pa.  St.  151; 
Jones  v.  Bland,  112  Pa.  St.  176. 

Wisconsin.  —  Bates  v.  Campbell,  25  Wis. 
613;  Swift  v.  Agnes,  33  Wis.  228;  Hammer  v. 
Hammer,  39  Wis.  182;  Hacker  v.  Horlemus, 
74  Wis.  21;  Elofrson  v.  Lindsay,  go  Wis.  203. 

See  also  Garner  v.  Wright,  77  Cal.  85. 

It  has  been  held  that  evidence  tending  to 
prove  prior  actual  possession  of  lands  by  the 
plaintiff  is  prima  facie  evidence  of  title  as 
against  the  defendants  who  were  alleged  to  be 
wrongfully  in  possession  when  the  action  was 
commenced,  and  a  nonsuit  should  be  denied 
without  passing  upon  the  question  as  to  the 
sufficiency  of  such  evidence.  Zilmer  v. 
Gerichten,  111  Cal.  73. 

By  the  Code  of  Georgia  it  is  provided  that  a 
plaintiff  in  ejectment  may  recover  upon  his 
prior  possession  alone  against  one  who  subse- 
quently acquires  possession  by  mere  entry  and 
without  any  legal  right.  Doe  v.  Lancaster,  5 
Ga.  39;  Jones  v.  Scoggins,  11  Ga.  119;  Jones 
■v.  Nunn,  12  Ga.  472;  Jones  v.  Easley,  53  Ga. 
454;  Hadley  v.  Bean,  53  Ga.  688;  Scott  v. 
Singer,  54  Ga.  689;  Parker  v.  Waycross,  etc., 
R.  Co.,  81  Ga.  392. 

Where  Documentary  Evidence  Relied  On  Has 
Failed.  —  Where  a  plaintiff  in  ejectment  relies 
upon  documentary  evidence  of  title  and  prior 
possession,  the  failure  of  the  former  will  not 
impair  the  just  force  and  effect  of  the  latter. 
Morton  v.  Folger,  15  Cal.  283.  The  court  in 
this  case  said:  "As  prior  possession  in  the 
plaintiff  or  his  grantors  is  of  itself  sufficient  to 
warrant  a  recovery,  it  would  be  strange  if  an 
unsuccessful  attempt  to  add  to  it  the  additional 
weight  of  documentary  evidence  should 
•operate  to  destroy  its  original  and  legitimate 
«ffcct.  And  if  the  documentary  evidence  of 
title  produced  turned  out  defective,  it  would  be 
equally  strange  if  the  plaintiff,  to  establish  his 
right  as  against  the  defendant,  should  be  pre- 


cluded from  resorting  toother  equally  effective 
evidence,  when,  too,  perhaps,  the  defects  in 
his  documentary  title  may  have  been  for  the 
first  time  disclosed  on  the  trial." 

Where  Possession  of  Plaintiff  Is  Unlawful.  — 
Where,  in  an  ejectment  suit,  the  plaintiff  in- 
troduced testimony  tending  to  show  prior  pos- 
session of  the  demanded  premises  and  an 
ouster,  and  no  evidence  was  introduced  tend- 
ing to  show  the  nature  of  the  defendant's 
claim,  the  plaintiff  was  entitled  to  a  recovery, 
notwithstanding  his  possession  was  unlawful 
under  an  Act  of  Congress  declaring  that  the 
inclosure  of  any  portion  of  a  public  domain  to 
which  the  person  making  the  inclosure  has  no 
claim  or  color  of  title  or  asserted  right  made  in 
good  faith  with  a  view  to  entry  under  the  land 
laws  of  the  United  States,  or  any  fencing  or  in- 
closing of  such  lands  whereby  others  are  pre- 
vented from  settling  thereon  under  the  public 
land  laws  of  the  United  States,  is  unlawful. 
Gonder  v.  Miller,  21  Nev.  180. 

Under  Statute  in  Oregon  providing  that  any 
person  who  has  a  legal  estate  in  real  property 
and  a  present  right  to  the  possession  thereof 
may  recover  such  possession  by  an  action  at 
law,  it  has  been  held  that,  to  maintain  the 
action,  the  plaintiff  must  have  some  sort  or 
degree  of  a  legal  estate  in  the  land  as  well  as 
a  present  right  to  the  possession,  something 
more  than  an  equity  or  a  right  in  equity  to 
save  such  estate,  but  an  actual  possession  of 
land  at  the  time  of  the  ouster  complained  of  is 
a  sufficient  legal  estate  therein  to  enable  a 
party  to  maintain  the  action  against  a  mere 
intruder.  American  Mortg.  Co.  of  Scotland 
v.  Hopper,  48  Fed.  Rep.  47. 

In  Alaska,  where  the  laws  of  the  state  of 
Oregon  govern  the  procedure,  it  has  been  held 
that  a  person  in  possession  may  maintain  an 
action  to  recover  possession  of  real  property 
from  which  he  has  been  ousted  by  a  mere 
intruder.  Campbells.  Silver  Bow  Basin  Min. 
Co.,  49  Fed.  Rep.  47;  Miller  v.  Blackett,  47 
Fed.  Rep.  547. 

Prior  Possession  of  Cotenant.  —  Since  the 
possession  of  one  tenant  in  common  is  the 
possession  of  all  the  cotcnants,  it  is  a  well- 
settled  rule  of  law  that,  in  an  action  of  eject- 
ment, proof  of  prior  possession  under  claim 
of  ownership  by  one  tenant  in  common  is 
prima  facie  evidence  of  ownership  in  seizin, 
and  is  sufficient  to  authorize  a  recovery  by  a 
grantee  of  all  the  cotcnants  unless  the  party 
defendants  shall  show  a  better  title.  Bene- 
field  v.  Albert,  132  111.  665. 

Where  tenants  in  common  agree  by  parol 
upon  a  partition,  defining  in  the  agreement 
the  boundaries  of  the  part  assigned  to  each  in 
severalty,  and  each  enters  into  possession, 
thus  executing  the  agreement,  the  partition 
clothes  each  with  a  perfect  equity  and  is  thus 
the  equivalent  of  legal  title;  and  on  such  title 
recovery  may  be  had  in  ejectment,  or  in  a 
statutory  action  for  land,  against  one  who  sub- 
sequently enters  without  a  better  title.  Adams 
v.  Spivey,  94  Ga.  676. 

Prior  Possession  of  Ancestor. —  It  has  been 
held  that,  as  against  the  defendant  in  eject- 
ment who  shows  no  title  and  who  is  to  be 
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shov  ing  that  there  is  or  may  be  an  outstanding  title  in  another.1 

Defendant  in  Lawful  Possession.  —  The  above  rule  is  founded  upon  the  presump- 
tion that  every  possession  peaceably  acquired  is  lawful  and  sustained  by  the 
policy  of  protecting  the  public  peace  against  violence  and  disorder.2  It  is 
qualified,  however,  in  its  application  by  the  circumstances  which  constitute 
the  origin  of  the  right  of  possession  and  the  character  of  the  claim  on  which 
it  is  defended.  As  the  rule  is  intended  to  prevent  and  redress  trespasses  and 
wrongs,  it  is  limited  to  cases  where  the  defendants  are  mere  trespassers  and 
intruders.  It  does  not  extend  to  cases  where  the  defendant  has  acquired  the 
possession  peaceably  and  in  good  faith  under  color  of  title.3 


regarded  as  a  mere  intruder,  the  plaintiff  is 
entitled  to  recover  on  showing  that  his  an- 
cestor under  whom  he  claims  title  as  heir  died 
in  possession  of  the  premises.  West  v.  Pine, 
4  Wash.  (U.  S.)  691;  Weaver  v.  Rush,  62  Ark. 
51;  Mobley  v.  Bruner,  59  Pa.  St.  481,  98  Am. 
Dec.  360.  See  also  Cook  v.  Bertram,  86  Mich. 
356- 

It  has  been  held  in  an  action  of  ejectment 
that  where  a  person  went  into  possession  of 
land,  and,  after  his  death,  it  was  administered 
on  and  sold  under  order  of  the  court  of 
ordinary,  there  was  such  evidence  of  original 
title  under  the  facts  of  the  case  as  to  render  it 
unnecessary  for  the  plaintiff  claiming  under 
the  purchaser  at  that  sale  to  show  paper  or 
other  title  in  the  deceased  in  order  to  recover 
in  ejectment.    Findley  v,  Johnson,  84  Ga.  69. 

Where  one  dies  in  possession  of  land  under 
a  bona  fide  claim  of  right  thereto,  it  is  held 
to  be  prima  facie  evidence  of  title  in  him,  and 
his  heirs  or  devisees  may  recover  on  proof  of 
such  possession,  unless  a  better  adverse  title 
is  shown  by  the  defendant.  Wolfe  v.  Baxter, 
86  Ga.  705;  Bagley  v.  Kennedy,  85  Ga.  703. 
See  also  Brown  v.  Colson,  41  Ga.  42;  Buckner 
v.  Chambliss,  30  Ga.  652;  Boynton  v.  Brown, 
67  Ga.  396. 

1.  Proof  of  Outstanding  Title  Inadmissible 
Against  Person  Claiming  under  Prior  Possession.  — 

Christy  v.  Scott,  14  How.  (U.  S.)  282;  Jackson  v. 
Haisley,  35  Fla.  587;  Sparks  v.  Conrad,  99  Ga. 
643;  Ratcliff  v.  Bellfont  Iron  Works  Co.,  87 
Ky.  562;  Sowder  v.  McMillan,  4  Dana  (Ky.) 
456;  Trager  v.  Shepherd,  (Miss.  1895)  18  So. 
Rep.  122;  McRoberts  v.  Bergman,  132  N.  Y. 
73;  Jackson  v.  Harder,  4  Johns.  (N.  Y.)  211,  4 
Am.  Dec.  262;  Whitney  v.  Wright,  15  Wend. 
(N.  Y.)  172;  Tapscott  v.  Cobbs,  11  Gratt.  (Va.) 
172. 

In  California  the  rule  has  been  laid  down 
that,  in  all  cases  where  the  owner  of  the  true 
title  does  not  object  or  consent  to  the  posses- 
sion of  either  of  the  parties,  the  court  regards 
the  better  right  as  between  the  parties  to  be 
vested  in  the  first  possessor  and  grantees 
claiming  through  him,  and  this  rule  applies  in 
controversies  for  the  possession  of  lands  where 
the  real  title  is  not  in  the  government,  but  is 
in  an  individual  with  whom,  or  in  a  corpora- 
tion with  which,  neither  party  connects  him- 
self. Bird  v.  Lisbros,  9  Cal.  3,  70  Am.  Dec. 
617;  Coryell  v.  Cain,  16  Cal.  572;  Hubbard  v. 
Barry,  21  Cal.  325;  Foot  v.  Murphy,  72  Cal. 
104;  Gray  v.  Dixon,  74  Cal.  508. 

In  Gray  v.  Dixon,  74  Cal.  508,  the  court 
said:  "  The  general  rule  that  the  plaintiff  in 
ejectment  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of 


his  adversary's,  and  that  it  is  sufficient,  in  de- 
fense of  such  action,  to  show  that  the  title  is 
in  a  third  person,  has  always  been  restricted  in 
this  state.  Owing  to  the  anomalous  condition 
of  things  arising  out  of  our  peculiar  mining 
and  agricultural  interests,  the  origin  of  titles, 
and  the  delays  caused  in  securing  final  con- 
firmations of  grants  of  land  by  those  claiming 
under  a  former  sovereign,  it  was  seen,  early 
in  the  history  of  the  state,  that  confusion  must 
follow  if  the  general  rule  referred  to  were  en- 
forced. The  larger  portion  of  the  mining 
lands  within  the  state  belonged  to  the  United 
States.  Mining  was  the  principal  industry. 
Actions  for  possession  of  mining  claims  upon 
the  public  lands  became  numerous,  and  it  was 
very  soon  perceived  that,  if  proof  of  the  para- 
mount title  of  the  government  would  operate 
to  defeat  such  claims,  disaster  must  follow. 
It  therefore  came  to  be  the  rule,  as  stated  by 
Mr.  Chief  Justice  Field  in  Hubbard  z>.  Barry, 
21  Cal.  325,  that 'the  owner  of  the  true  title 
not  objecting  or  consenting  to  the  possession 
of  either  of  the  parties,  the  court  regards  the 
better  right  as  between  the  parties  to  be  vested 
in  the  first  possessor  and  grantees  claiming 
through  him.  The  rule  rests  upon  its  neces- 
sity for  the  preservation  of  peace  and  quiet 
in  a  country  where  titles  to  tracts  of  land 
measured  by  leagues  are  under  consideration 
by  the  tribunals  of  the  United  States,  and 
there  is  an  indisposition  in  numerous  instances 
on  the  part  of  claimants  to  assert  their  legal 
rights  against  the  occupants  until  the  final 
action  of  those  tribunals.'  " 

Contra.  —  But  in  Weaver  v.  Rush,  62  Ark. 
51,  it  was  said  to  be  a  well-settled  principle  in 
the  law  of  ejectment  that,  where  a  plaintiff 
proves  that  his  ancestor  died  in  possession  of 
real  estate  under  color  of  title  and  claimed 
to  be  the  owner,  he  has  proceeded  far  enough 
to  make  out  at  least  a  prima  facie  case,  and  if 
the  defendant  in  such  case  would  overcome  the 
pri?na  facie  showing  thus  made  out  by  the 
plaintiff,  he  must  show,  either  in  himself  or 
some  third  party,  a  better  title  or  right  of  pos- 
session than  the  plaintiff  himself  has. 

2.  Sabariego  v.  Maverick,  124  U.  S.  261. 

3.  Prior  Possession  Insufficient  Against  Defend- 
ant Lawfully  in  Possession.  —  Sabariego  v.  Mav- 
erick, 124  U.  S.  261;  Drew  v.  Swift,  46  N.  Y. 
204;  Jackson  v.  Rightmyre,  16  Johns.  (N.  Y.) 
314;  Fowler  v.,  Whiteman,  2  Ohio  St.  270; 
Wilson  v.  Palmer,  18  Tex.  592. 

Equitable  Interest  in  Defendant.  -  It  has  been 
held  that  when  an  equitable  interest  uncon- 
nected with  and  independent  of  the  plaintiff's 
claim  of  title  is  shown  by  the  defendant  in  the 
land,  such  defendant  may  show,  in  defense  to 
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Abandonment  by  Plaintiff.  —  Thus,  if  it  is  shown  that,  at  the  time  the  defendant 
entered  into  possession,  the  plaintiff  had  voluntarily  relinquished  his  posses- 
sion without  the  animus  revertendi,  proof  of  prior  possession  will  be  insuffi- 
cient.1 But  the  benefit  of  a  prior  possession  is  not  lost  if  the  possessor  leaves 
the  land  temporarily  vacant  animo  revertendi?1  It  has  been  held,  however, 
that  where  the  proof  on  the  part  of  the  plaintiff  does  not  show  a  possession 
continuous  until  actual  dispossession  by  the  defendant  or  those  under  whom 
he  claims,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  his  prior  pos- 
session has  not  been  abandoned.3 

(2)  What  Amounts  to  Possession.  —  To  support  an  action  of  ejectment  by 
proof  of  prior  possession,  it  seems  to  be  the  general  rule  that  there  must  be 
an  actual  bona  fide  occupation,  a  posses*io  pedis  and  subjection  to  the  will  and 
control,  as  contradistinguished  from  the  mere  assertion  of  title  and  the  exercise 
of  casual  acts  of  ownership.4 


the  action  of  ejectment,  that  the  plaintiff  has 
no  title  at  all  to  the  premises,  and  therefore, 
rebut  his  prima  facie  title  arising  out  of  prior 
possession.  Shaw  v.  Hill,  83  Mich.  322 ,  21 
Am.  St.  Rep.  607. 

1.  Abandonment  of  Prior  Possession.  —  Doug- 
lass v.  Ruffin,  38  Kan.  530;  Smith  v.  Lorillard, 
10  Johns.  (N.  Y.)  356. 

2.  Leaving  Premises  Temporarily  Vacant.  — 
New  York  v.  Carleton,  113  N.  Y.  284. 

In  New  York  v.  Carleton,  113  N.  Y.  284,  the 
court  said:  "  Possession  of  land  is  prima  facie 
evidence  of  title,  and  is  sufficient  evidence  of 
title  as  against  all  persons  but  one  who  can 
show  either  a  prior  possession  or  a  better 
title.  It  must  be  a  possession  animo  dominendi. 
The  benefit  of  such  a  possession  is  not  lost  if 
the  possessor  leaves  the  land  temporarily 
vacant  animo  revertendi.  As  against  a  subse- 
quent intruder  without  right,  such  prior  pos- 
session is  sufficient  evidence  of  title.  But  one 
who  has  entered  upon  the  land  without  a  title 
may  abandon  his  possession  intending  to  sur- 
render his  dominion  over  the  same,  and  then 
any  other  person  may  enter  upon  the  vacant 
land  and  have  the  bent-fit  which  possession 
gives,  even  against  such  prior  possessor. 
Such  abandonment  may  be  evidenced  by  any 
unequivocal  act  or  by  long-continued  absence 
from  and  inattention  to  the  land,  or  it  may 
be  inferred  from  other  circumstances." 

Where  it  appeared  that  the  plaintiff  went 
into  and  held  the  actual  possession  of  the 
premises  for  a  period  of  some  duration  under 
the  deeds  to  herself  and  husband,  and  left  the 
property  temporarily,  going  to  the  home  of 
her  mother,  for  the  reason  that  she  was  afraid 
to  stay  there,  and  when  she  left  the  premises 
she  locked  the  door  to  the  house,  leaving 
therein  some  of  her  goods,  it  was  held  that  she 
might  maintain  an  action  of  ejectment  against 
persons  taking  possession  of  the  property  a 
short  time  thereafter  without  offering  any 
evidence  in  justification  of  their  fntry.  Bains 
v.  Bullock,  129  Mo.  117. 

Abandonment  by  Reason  of  Superior  Force.  — 
The  right  conferred  by  a  prior  peaceable 
possession  can  be  lost  only  by  abandonment 
or  by  a  subsequent  occupation  by  another 
person  for  the  period  of  the  statute  of  limita- 
tion, and  the  mere  cessation  to  contend  with 
a  superior  force  maintaining  an  armed  occu- 
pation after  a  contest  kept  up  for  a  full  year 
does  not  amount  to  an  abandonment.  Dau- 


benbiss  v.  White,  (Cal.  1S92)  31  Pac.  Rep.  360. 
The  court  in  this  case  said:  "  The  defendants 
might  have  resorted  to  law,  but  they  were  not 
bound  to  do  so  within  a  week,  a  month,  or  a 
year.  They  might  safely  await  an  opportunity 
to  re-enter  peaceably,  as  they  afterwards  did." 

3.  Sabariego  v.  Maverick,  124  U.  S.  261. 

4.  What  Amounts  to  Possession  by  Plaintiff  in 
General.  —  Plume  v.  Seward,  4  Cal.  95,  60  Am. 
Dec.  599. 

In  Sankey  v.  Noyes,  I  Nev.  71,  the  court 
said:  "  What  acts  are  sufficient  to  constitute 
such  a  possession  of  public  land  as  will  main- 
tain ejectment,  has  long  been  a  vexed  question 
in  the  courts  of  California,  and  our  own  courts 
have  found  it  impossible  to  announce  any  gen- 
eral rules  that  would  meet  the  varying  cir- 
cumstances of  every  case.  But  it  seems  to  be 
generally  agreed  that  these  acts  must,  in  a 
great  measure,  depend  upon  the  character  of 
the  land,  the  locality,  and  the  object  for  which 
it  is  taken  up.  While  arable  or  meadow  land 
should  be  inclosed  with  a  substantial  fence, 
cultivated,  and  improved,  land  which  is  only 
valuable  for  the  timber  upon  it  might  be  held 
by  a  much  less  substantial  inclosure,  and  cul- 
tivation or  improvement  would  not  be  neces- 
sary." 

Under  Statute  in  Louisiana  providing  that  the 
plaintiff  in  a  possessory  action  must  show  that 
he  has  "  had  the  real  and  actual  possession  of 
the  property  at  the  instant  when  the  dis- 
turbance occurred;  a  mere  civil  or  lepal  pos- 
session is  not  sufficient, "  it  has  been  held  that 
the  plaintiff  claiming  by  possession  alone 
without  showing  any  title  must  show  an  ad- 
verse possession  by  inclosure,  and  his  claim 
will  not  extend  beyond,  that  the  civil  posses- 
sion is  sufficient  to  authorize  the  suit,  but  this 
must  be  preceded  by  an  actual  corporeal  pos- 
session and  possession  in  fact,  and  that  a  pre- 
vious corporeal  possession  of  the  author  of  the 
title  will  inure  to  the  benefit  of  the  plaintiff. 
Huyghe  v.  Brinkman,  38  La.  Ann.  837,  37  La. 
Ann.  240,  34  La.  Ann.  1179;  Deuchatell  v. 
Robinson,  24  La.  Ann.  176;  Davis  v.  Dale.  2 
La.  Ann.  205 ;  Taylor  v.  Telle,  45  La.  Ann.  124. 

In  Greenleaf  Brooklyn,  etc.,  R.  Co.,  141 
N.  Y.  395,  the  court  said:  "Claim  of  title, 
assertions  of  ownership  made  even  upon  the 
land,  mere  words,  however  emphatic,  do  not 
show  the  actual  possession  which  raises  the 
presumption  of  title  sufficient  to  maintain 
ejectment." 
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Recording  Deeds,  Payment  of  Taxes,  etc.  —  Thus,  it  has  been  held  that  the  mere 

possession  and  recording  of  deeds  or  the  payment  of  taxes  does  not  show  the 
actual  possession  w  hich  raises  the  presumption  of  title  sufficient  to  maintain 
eject  in  cut.1 

Cutting  Trees  or  Taking  Herbage.  —  Nor  is  the  mere  taking  from  the  land  of  a 
portion  of  the  herbage  growing  thereon2  or  the  cutting  of  trees  therefrom 
sufficient  to  constitute  possession.3 

staking  Off  Land.  — And  it  has  been  held  that  merely  staking  off  land  without 
occupation  or  other  acts  of  ownership  is  insufficient,  unless  such  acts  were 
closely  followed  up  by  other  and  continuous  acts  of  ownership.4 

Inclosure  and  Cultivation  of  Premises.  —  But  it  has  been  held  to  be  sufficient  proof 
of  prior  possession  that,  for  several  years  before  the  defendant's  entry,  the 
plaintiff  inclosed  the  premises  with  a  fence,  and,  until  the  adverse  possession, 
cultivated  the  inclosure  by  raising  and  gathering  crops  thereon,  though  no 
•direct  proof  of  the  character  of  the  fence  is  given.5 

Inclosure  Not  Essential.  —  But  it  has  been  held  that  neither  complete  inclosures 
nor  any  inclosures  at  all  are  essential  to  the  possession  of  land.  If  the  claim- 
ants, although  they  had  no  fences,  yet  exercised  dominion  and  control  over 
the  land  and  subjected  it  to  their  power,  the  matter  of  fences  becomes  imma- 
terial and  unimportant.® 

Personal  Possession  Unnecessary.  —  The  person  may  be  in  possession  of  land  SO  as 
to  maintain  ejectment  therefor  without  a  personal  residence  thereon,  or  with- 
out having  personally  cultivated  it.  He  may  take  possession  through  an 
•employee  or  agent.' 

(3)  Claim  or  Color  of  Title  —  Claim  of  Title. —  It  has  been  held  that  the  prior 
possession  which  will  overcome  one  subsequently  acquired  by  a  mere  intruder 


Occupation  of  Part  of  Premises.  —  A  person 
who  enters  into  actual  possession  of  a  portion 
•of  a  tract  of  land,  claiming  the  whole  under  a 
deed  in  which  the  entire  tract  is  described  by 
metes  and  bounds,  is  not  limited  in  his  pos- 
session to  his  actual  inclosure  or  possession, 
but  acquires  constructive  possession  of  the  en- 
tire tract,  if  it  is  not  in  the  adverse  possession 
of  any  other  person  at  the  time  of  his  entry, 
and  he  may,  in  an  action  of  ejectment,  prevail 
against  one  who  enters  subsequently  upon  the 
uninclosed  part  as  a  mere  intruder,  or  showing 
■color  of  title  only.  Walsh  v.  Hill,  38  Cal.  482; 
Dodge  v.  Yates,  76  Cal.  251. 

The  tract  of  land  in  controversy  being  one 
■containing  two  hundred  and  two  and  a  half 
acres,  and  it  affirmatively  appearing  from  the 
■evidence  that  the  testator  under  whom  the 
plaintiffs  claimed  title  was  in  actual  possession 
■of  a  part  of  the  tract  only,  the  plaintiffs  could 
,not  recover  on  this  mere  possessory  title  (no 
written  color  in  the  possessor  being  shown) 
any  of  the  tract  except  such  as  was  embraced 
in  this  possession.  And  inasmuch  as  the  evi- 
dence failed  to  identify  the  part  which  was  in 
possession  and  distinguish  it  from  the  part 
which  was  not,  the  verdict  should  have  been 
for  the  defendants.  Tripp  v.  Fausett,  94  Ga. 
33°- 

1.  Recording  Deeds,  Payment  of  Taxes  as  Not 
Showing  Possession.  —  Florida  Southern  R.  Co. 
v.  Loring,  51  Fed.  Rep.  932;  Lakin  v.  Dolly, 
53  Fed.  Rep.  333;  Dubois  v.  Holmes,  20  Fla. 
^34- 

2.  Taking  Herbage  as  Not  Showing  Possession. 

—  Steinback  v.  Fitzpatrick,  12  Cal.  295. 

3.  Cutting  Trees  Insufficient  to  Constitute  Pos- 
session. —  Hollovvay  v.  Jones,  143  Pa.  St.  564. 


4.  Staking  off  Land  Not  Amounting  to  Posses- 
sion. —  Sankey  v.  Noyes,  1  Nev.  68. 

5.  Inclosure  and  Cultivation  of  Premises.  — 

Hestres  v.  Brannan,  21  Cal.  423. 

But  it  has  been  held  that  inclosing  land  with 
a  fence  consisting  of  posts  seven  feet  apart  and 
one  board  six  inches  wide  nailed  to  the  post, 
but  which  was  not  sufficient  to  turn  cattle,  and 
the  land  being  uncultivated,  did  not  consti- 
tute possession  sufficient  to  sustain  ejectment. 
Baldwin  v.  Simpson,  12  Cal.  560. 

If  two  owners  in  severalty  of  adjoining 
tracts  of  land  by  mutual  consent  inclose  the 
two  tracts  together  by  a  fence  around  the  ex- 
terior boundaries  of  both,  the  inclosure  thus 
made  constitutes  possession  as  against  any 
third  party  who  is  a  mere  intruder  bringing  an 
ejectment,  and  this  rule  applies  to  the  posses- 
sion of  public  as  well  as  of  private  land.  Reay 
v.  Butler,  95  Cal.  206. 

6.  Inclosure  Not  Essential  to  Possession.  —  In 
McCreery  v.  Everding,  44  Cal.  246,  the  court 
below  charged  the  jury  that  "  neither  complete 
inclosures  nor  any  inclosures  at  all  are  essen- 
tial to  a  possession  of  land.  If  the  claimants, 
although  they  had  no  fences,  yet  exercised 
dominion  and  control  over  the  land  ana  sub- 
jected it  to  their  power,  the  matter  of  fences 
becomes  immaterial  and  unimportant."  And 
the  Supreme  Court,  approving  the  instruction, 
said:  "  It  is  well  settled  that  actual  possession 
of  land  may  be  had  without  fences  or  in- 
closure." See  also  Sheldon  v.  Mull,  67  Cal. 
300;  Goodrich  v.  Van  Landigham,  46  Cal. 
603. 

7.  Personal  Possession  Unnecessary.  —  Dodge  v. 
Yates,  76  Cal.  251;  Barstow  v.  Newman,  34 
Cal.  90. 
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must  have  been  accompanied  by  a  claim  of  title,  otherwise  the  parties  will  be 
left  where  they  are  found.1 

Color  of  Title.  —  Prior  possession  under  color  of  title  has  been  held  sufficient 
to  sustain  ejectment.2  But  it  has  been  held  that  a  prior  possession,  though 
without  color  of  title,  will  be  sufficient  to  entitle  the  plaintiff  to  recovery.3 

e.  TITLE  by  Estoppel.  —  The  plaintiff  may  also  prove  title  by  estoppel 
by  showing  that  the  defendant's  possession  was  acquired  in  such  a  manner  as 
to  estop  him  from  denying  the  plaintiff's  title.  Thus  he  may  show  that  the 
defendant  was  his  tenant  or  derived  a  title  through  his  tenant,  or  that  the 
relation  of  vendor  and  vendee  exists  between  them.4 

/.  Title  from  Common  Source.  —  It  is  a  well-established  rule  in  the 
action  of  ejectment  that  where  both  parties  assert  title  from  a  common  grantor 
and  no  other  source,  it  is  not  usually  necessary  for  the  plaintiff  to  go  back  of 
the  common  source  in  order  to  prove  a  title  upon  which  he  can  recover.  It 
is  enough  that  he  shows  a  better  title  through  the  common  source  than  the 
defendant  can  show  through  the  same  source.5 


1.  Possession  under  Claim  of  Title  Necessary.  — 

Crockett  v.  Morrison,  n  Mo.  7;  Dale  v. 
Faivre,  43  Mo.  556;  Norfleet  v.  Russell,  64 
Mo.  176;  Alexander  v.  Campbell,  74  Mo.  146; 
Dunn  v.  Miller,  75  Mo.  272;  White  v.  Keller, 
114  Mo.  4S4.  See  also  Doe  v.  West,  1  Blackf. 
(Ind.)  133;  Immaculate  Virgin  Mission  v. 
Cronin,  14  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  372; 
Daubenbiss  v.  White,  (Cal.  1892)  31  Pac.  Rep. 
360. 

In  White  v.  Keller,  114  Mo.  483,  the  court 
said.  "  These  rules  of  course  require  qualifi- 
cation depending  upon  the  character  of  the 
possession  and  the  nature  of  the  claim  under 
which  it  was  held.  It  is  manifest  that  the 
possession  must  have  been  actual  and  ex- 
clusive according  to  the  character  of  the  land 
and  the  uses  to  which  it  was  adapted,  and  that 
the  claim  under  which  it  was  held  must  have 
been  of  a  title  which,  if  held  at  the  trial,  would 
have  entitled  the  holder  to  recover.  A  pos- 
session under  a  claim  to  a  lease,  an  estate  for 
life,  or  a  mere  license  which  had  ended,  would 
raise  no  presumption  of  a  title  in  fee.  No 
more  would  the  possession  of  one  claiming 
under  no  lawful  right  raise  a  presumption  of 
any  legal  right  or  possession." 

Under  statute  in  Georgia,  providing  that  the 
plaintiff  in  ejectment  may  recover  the  premises 
in  dispute  upon  his  prior  possession  alone 
against  one  who  subsequently  acquires  pos- 
session of  the  land  by  mere  entry,  and  without 
any  lawful  right  whatever,  it  has  been  held 
that  the  prior  possession  of  land  under  a  claim 
of  ownership  is  prima  facie  evidence  of  title 
in  the  occupant  upon  which  he  may  recover  in 
ejectment,  unless  the  defendant  shows  a  bet- 
ter adverse  title  by  possession  or  otherwise, 
and  such  claim  of  ownership,  if  bona  fide, 
may  be  supported  by  proof  of  a  parol  gift 
from  another  and  entry  thereunder,  even 
where  such  entry  was  not  made  until  after  the 
donor's  death,  and  although  it  does  not  affirm- 
atively appear  that  the  donor  had  ever  been 
in  possession  of,  or  had  title  to,  the  property. 
Ellis  v.  Dasher,  101  Ga.  5. 

2.  Oregon  R.,  etc.,  Co.  v.  Hcrtzberg,  26 
Oregon  216;  Douglass  v.  Rufhn,  38  Kan.  530. 

3.  Possession  under  Color  of  Title  Unnecessary. 
—  Elofrson  v.  Lindsay,  90  Wis.  203. 

4.  Title  by  Estoppel.  —  Mclvin  v.  Waddcll,  75 
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N.  Car.  361;  Con  well  v.  Mann,  100  N.  Car. 
234;  Mobley  v.  Griffin,  104  N.  •  Car.  114; 
Geiger  v.  Kaigler,  15  S.  Car.  269.  See  also 
infra,  this  section,  Landlord  and  Tenant  — 
Vendor  and  Vendee. 

5.  Proof  of  Title  Back  of  Common  Source  Un- 
necessary—  United  States.  —  Beale  v.  Brown,  6 
Mackey  (D.  C.)574;  Robertson  v.  Pickrell,  109 
U.  S.  608. 

Alabama.  —  Florence  Bldg.,  etc..  Assoc.  v. 
Schall,  107  Ala.  531;  Bishop  v.  Truett,  85  Ala. 
376;  Gantt  v.  Doe,  27  Ala.  582;  Pollard  v. 
Cocke,  19  Ala.  188. 

California.  —  Spect  v.  Gregg,  51  Cal.  198; 
Frink  v.  Roe,  70  Cal.  296. 

District  of  Columbia.  —  Anderson  v.  Reid,  IO 
App.  Cas.  (D.  C.)  428. 

Georgia.  —  Blalock  v.  Newhill.  78  Ga.  245. 

Indiana.  — Wilson  v.   Peelle,  78  Ind.  384;* 
McWhorter  v.  Heltzell,  124  Ind. 129;  Nitche  v. 
Earle,  117  Ind.  270. 

Iowa.  —  Conger  v.  Converse,  9  Iowa  554. 

Kentucky.  —  Luen  v.  Wilson,  85  Ky.  504; 
Smith  v.  Bradley,  (Ky.  1889)  11  S.  W.  Rep. 
370;  Barnett  v.  Minnix,  (Ky.  1891)  17  S.  W. 
Rep.  334- 

Maryland.  —  El  wood  v.  Lannon,  27  Md.  200; 
Ahern  v.  White,  39  Md.  409;  Jay  v.  Michael, 
82  Md.  1. 

Michigan. — Johnstone  v.  Scott,  11  Mich. 
232;  Cronin  v.  Gore,  38  Mich.  381;  Eames  v. 
McGregor,  43  Mich.  313;  Van  Den  Brooks  v. 
Correon,  48  Mich.  2S3;  Drake  v.  Happ,  92 
Mich.  580. 

Minnesota.  —  Horning  v.  Sweet,  27  Minn. 
277;  Mitchell  v.  Chisholm,  57  Minn.  148; 
Thompson  v.  Ellenz,  5S  Minn.  301. 

Mississippi.  —  Doe  v.  Pritchard,  11  Smed.  & 
M.  (Miss.)  327;  Gillum  v.  Case,  67  Miss. 
588. 

Missouri.  —  Brown  v.  Brown,  45  Mo.  412; 
Fellows  v.  Wise,  49  Mo.  350;  Union  Bank  v. 
Manard,  51  Mo.  550;  Miller  v.  Hardin.  64  Mo. 
545;  Butcher  v.  Rogers,  60  Mo.  138;  Smith  v. 
Lindsey,  89  Mo.  76;  Grandy  v.  Casey,  93  Mo. 
595;  Ebersole  v.  Rankin,  102  Mo.  499;  Mer- 
chants' Bank  Harrison,  39  Mo.  433,  93  Am. 
Dec.  285;  Finch  v.  Ullman,  105  Mo.  255,  24 
Am.  St.  Rep.  383. 

Nebraska.  — Carson  v.  Dundas,  39  Neb.  503; 
Barton  v.  Erickson,  14  Neb.  164. 
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Superior  Title  from  Common  Source  in  Defendant.  —  But  the  defendant  may  show  a 


\  w  York.  —  Zahm  r\  Dopp,  (Buffalo  Super. 
Ct.)  19  N.  Y.  Supp.  863. 

\  th  Carolina.  —  Whissenhunt  v.  Jones,  78 
N.  Car.  362;  Caldwell  v.  Neely,  81  N.  Car. 
114;  Bonds  v.  Smith,  106  N.  Car.  565;  Gilliam 
v.  Bird,  8  Ired  L.  (30  N.  Car.)  280,  49  Am. 
Dec.  379;  Ives  v.  Sawyer,  4  Dev.  &  B.  L.  (20 
N.  Car.)  52;  Barwick  v.  Wood,  3  Jones  L. 
(4^  M.  Car.)  306;  Murphy  v.  Barnett,  2  Murph. 
(6  N.  Car.)  251. 

South  Carolina.  —  Geiger  v.  Kaigler,  15  S. 
Car.  262;  Smythe  v.  Tolbert,  22  S.  Car.  137; 
Izlar  v.  Haitley,  24  S.  Car.  382;  Rhett  v. 
Jenkins,  25  S.  Car.  453;  Pyles  v.  Reeve,  4 
Rich.  L.  (S.  Car.)  558;  Hill  v.  Robertson,  1 
Strobh.  L.  (S.  Car.)  1;  Johnson  v.  Cobb,  29  S. 
Car.  372. 

Tennessee.  —  Wortham  v.  Cherry,  3  Head 
(Tenn.)  468;  Kerbough  v.  Vance,  6  Baxt. 
(Tenn.)  no;  Moss  v.  Union  Bank,  7  Baxt. 
(Tenn.)  216;  Bleidorn  v.  Oakdale  Iron,  etc., 
Co.,  (Tenn.  1896)43  S.  W.  Rep.  363. 

Virginia.  —  Boiling  v.  Teel,  76  Va.  493. 

West  Virginia.  —  Low  v.  Settle,  32  W.  Va, 
600;  Carrell  v.  Mitchell,  37  W.  Va.  130. 

Wisconsin. — Orton  v.  Noonan,  19  Wis.  350. 

See  also  Scates  v.  Henderson,  44  S.  Car. 
543. 

In  Anderson  v.  Reid,  10  App.  Cas.  (D.  C.) 
429,  the  court  said:  "  It  is  a  rule  of  justice 
and  convenience  that  relieves  a  plaintiff  in 
ejectment  from  the  burden  of  proving  a  chain 
of  title  from  the  source  of  all  titles  down  to 
himself,  if  he  can  prove  that  the  title  under 
which  his  adversary  claims  has  an  intermedi- 
ate common  source  with  his  own.  The  mere 
verbal  disclaimer  of  a  common  source,  made 
at  the  time  of  the  offer  of  the  proof  thereof, 
cannot  affect  the  operation  of  the  rule.  When 
the  plaintiff,  assuming  the  hazard,  makes  proof 
of  the  common  source,  and  shows  that  his  is 
the  older  title  duly  protected  by  registration  in 
accordance  with  the  requirements  of  the  law 
against  an  innocent  purchaser,  he  makes  a 
prima  facie  case  entitling  him  to  recover,  un- 
less the  defendant,  being  under  no  estoppel, 
can  show  that  he  claims  under  another  and 
different  title." 

In  Laidley  v.  Central  Land  Co.,  30  W.  Va. 
505,  the  court  said:  "  It  is  a  well  settled  rule 
in  actions  of  ejectment  that  where  both  the 
plaintiff  and  defendant  claim  under  the  same 
third  person,  it  is  prima  facie  sufficient  for  the 
plaintiff  to  prove  such  common  derivation  of 
title  without  proving  that  such  third  person 
had  title." 

Elder  Title  Prevails.  —  As  between  two  per- 
sons claiming  under  a  common  source  in  an 
action  of  ejectment,  the  elder  is  the  better  title 
and  must  prevail.  Gilliam  v.  Bird,  8  Ired.  L. 
(30  N.  Car.)  280,  49  Am.  Dec.  379;  Schwallback 
v.  Chicago,  etc.,  R.  Co.,  69  Wis.  299,  2  Am. 
St.  Rep.  740. 

Where  the  plaintiff  and  defendant  claim  title 
to  the  lands  in  controversy  from  a  common 
source,  and  the  plaintiff's  title  is  prior  in  time 
and  no  other  fact  appears  in  evidence,  it  has 
been  held  that  the  plaintiff  is  entitled  to  re- 
cover in  an  action  of  ejectment.  Dabney  v. 
Hudson,  68  Miss.  292,  24  Am.  St.  Rep.  276. 

Under  statute  in  Illinois.it  is  provided  that 


if  the  plaintiff  or  his  agent  or  attorney  will 
state  on  oath  upon  the  trial  that  he  claims  title 
through  a  common  source  with  the  defendant, 
it  shall  be  sufficient  for  him  to  show  the  title 
from  such  common  source,  unless  the  defend- 
ant or  his  agent  or  attorney  will  deny  on  oath 
that  he  claims  title  through  such  source,  or 
will  swear  that  he  claims  title  through  some 
other  source.  Chicago,  etc.,  Co.  v.  Hardt, 
138  111.  120;  Lake  Erie,  etc.,  R.  Co.  v.  Whit- 
ham,  155  111.  514;  Roosevelt  v.  Hungate,  no 
111.  595- 

Under  this  statute  it  has  been  held  that  an 
oath  by  a  plaintiff  in  ejectment  that  he  claims 
under  a  common  source  of  title  with  the  de- 
fendant relieves  him  from  proving  title  back 
of  such  source,  unless  the  defendant  on  oath 
denies  such  common  source.  Burns  v.  Ed- 
wards, 163  111.  494. 

Parol  Evidence  of  Common  Source,  —  It  has 
been  held  that  a  common  source  of  title  may 
be  shown  by  parol.  Smith  v.  Lindsey,  89  Mo. 
76;  Finch  v.  Ullman,  105  Mo.  255,  24  Am.  St. 
Rep.  383- 

Burden  of  Proof.  —  Where  the  parties  seek  to 
connect  themselves  with  the  common  source 
by  different  means,  and  there  is  no  relation 
between  them  to  raise  an  estoppel  in  favor  of 
the  one  as  against  the  other,  the  burden  is  on 
the  plaintiff  as  the  actor  in  the  suit  to  sustain 
his  contention  by  proving  title  in  himself. 
Feagin  v.  Jones,  94  Ala.  597. 

Certified  Copies  of  Deeds.  —  Under  statute  in 
Texas  it  is  provided  that  it  shall  not  be  neces- 
sary for  the  plaintiff  to  deraign  title  beyond 
a  common  source,  and  proof  of  a  common 
source  may  be  made  by  the  plaintiff  by  certi- 
fied copies  of  the  deeds  showing  a  change  of 
title  to  the  defendant  emanating  from  and  un- 
der such  common  source.  But  before  any 
such  certified  copies  shall  be  read  in  evidence 
they  shall  be  filed  with  the  papers  of  the  suit 
three  days  before  the  trial,  and  the  adverse 
party  served  with  notice  of  such  filing  as  in 
other  cases,  provided  that  such  certified  copies 
shall  not  be  evidence  of  title  in  the  defendant, 
unless  offered  in  evidence  by  him,  and  the 
plaintiff  shall  not  be  precluded  from  making 
any  legal  objection  to  such  certified  copies  or 
the  originals  thereof  when  introduced  by  the 
defendant.  Rev.  Stat.  Tex.  (1S79),  9°.  c. 
1,  art.  4802;  Keys  v.  Mason,  44  Tex.  140; 
Pearson  v.  Flanagan,  52  Tex.  266;  Stegall  v. 
Huff,  54  Tex.  193;  Sellman  ?/.  Hardin,  5S 
Tex.  86;  Crabtree  v.  Whiteselle,  65  Tex.  in; 
Calder  v.  Ramsey,  66  Tex.  218;  Lasater  v.  Van 
Hook,  77  Tex.  650;  Burns  v.  Goff,  79  Tex.  236; 
Collins  v.  Davidson,  6  Tex.  Civ.  App.  73; 
Howard  v.  Masterson,  77  Tex.  41. 

Defendant  Claiming  Title  from  Two  Sources.  — 
But  it  has  been  held  in  Texas  that  where  a 
defendant  in  possession  claims  under  two 
titles,  one  seeking  to  oust  him  does  not  make 
a  prima  facie  case  until  he  shows  a  title 
superior  to  any  one  of  these,  and  the  rule  that 
where  both 'parties  claim  title  to  the  land  in 
controversy,  under  a  common  source,  the  plain- 
tiff need  only  exhibit  the  superior  title  there- 
from to  entitle  him  to  judgment,  does  not 
apply.  Starr  v.  Kennedy,  5  Tex.  Civ.  App. 
502.  See  also  Howard  v.  Masterson,  77  Tex.  41. 
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better  title  to  the  interest  of  the  common  grantor.1  Thus  he  may  show  that 
a  deed  in  the  chain  of  the  plaintiff's  title  was  never  delivered  save  as  an  escrow, 
and  may  then  build  up  his  own  title  upon  a  junior  grant  by  proper  evidence.* 
Or  the  defendant  may  show  that  the  plaintiff,  by  some  subsequent  act,  has 
parted  with  his  title,  and  has  none  at  the  time  the  action  is  brought.3 

Claim  through  Title  Paramount  to  the  Common  Source.  —  And  an  exception  to  the 
rule  exists  when  the  defendant  can  show  that  the  true  title  was  in  a  third 
person  paramount  to  the  title  of  the  person  under  whom  the  plaintiff  and 
defendant  both  claim,  and  that  the  defendant  has  acquired  this  paramount 
title  from  such  third  person,  or  can  connect  himself  with  such  person,  as  by 
showing  that  he  held  possession  for  him  or  under  him.4  But,  according  to 
the  prevailing  authority,  the  defendant  is  estopped  from  setting  up  an  out- 
standing title  with  which  he  is  disconnected,  and  unless  he  can  trace  his  title 
or  right  to  the  true  owner  the  plaintiff  must  prevail.5  But  it  has  been  held 
that  the  reason  of  this  rule  does  not  apply  to  a  title  in  the  third  person  which 
accrued  after  the  date  when  the  defendant  recognized  the  common  source  of 
title  by  taking  title  under  it,  and  as  to  such  subsequently  acquired  title,  there 
is  no  hindrance  to  the  defendant  to  avail  himself  of  it.6  And  in  Texas  it  has 
been  held  under  statute  that,  notwithstanding  the  proof  of  the  insufficiency 
of  the  title  under  the  common  source,  the  defendant  may,  without  showing 
that  he  holds  a  superior  title,  defend  by  proving  affirmatively  a  title  in  some 
third  person,  anterior  to  that  of  the  common  source,  which  has  never  vested 
in  the  common  source.7 


1.  Superior  Title  from  Common  Source  in  De- 
fendant. —  Remington  v.  Linthicum,  14  Pet. 
(U.  SO  93- 

2.  Christenbury  v.  King,  85  N.  Car.  229. 

3.  Proof  of  Conveyance  of  Plaintiffs  Title.  — 
Moss  v.  Union  Bank,  7  Baxt.  (Tenn.)  216. 

4.  Claim  by  Defendant  through  Title  Paramount 
to  Common  Source.  —  Sell  v.  McAnaw,  138  Mo. 
267;  Newlin  v.  Osborne,  2  Jones  L.  (47  N. 
Car.)  163;  Copeland  v.  Sauls,  1  Jones  L.  (46 
N.  Car.)  70;  Love  v.  Gates,  4  Dev.  &  B.  L.  (20 
N.  Car.)  363;  Christenbury  v.  King,  85  N.  Car. 
234. 

5.  Defendant  Must  Connect  Himself  with  Title 
Paramount  to  Common  Titie  —  United  States.  — 
Mickey  v.  Stratton,  5  Savvy.  (U.  S.)  475. 

Alabama.  —  Gantt  v.  Doe.  27  Ala.  582;  Mat- 
kin  v.  Marx,  96  Ala.  501. 

Florida.  —  Doyle  v.  Wade,  23  Fla.  90,  11 
Am.  St.  Rep.  334. 

Kentucky.  —  M'Clain  v.  Gregg,  2  A.  K. 
Marsh.  (Ky.)  454. 

Louisiana.  —  Bedford  v.  Urquhart,  8  La.  234, 
28  Am.  Dec.  137. 

Mississippi.  —  McCready  v.  Lansdale,  58 
Miss.  881;  Gillum  v.  Case,  67  Miss.  588. 

Missouri.  —  Union  Bank  v.  Manard,  51  Mo. 
550;  Smith  v.  Lindsey,  89  Mo.  76. 

North  Carolina.  —  Caldwell  v.  Neely,  81  N. 
Car.  114. 

Ohio. — Doe  v.  Dugan,  8  Ohio  87,  31  Am. 
Dec.  432. 

Vermont.  — Ames  v.  Bcckley,  48  Vt.  395. 

Virginia.  —  Boiling  v.  Teel,  76  Va.  493. 

Sec  also  Eagle  Woolen  Mills  Co.  v.  Mon- 
teith,  2  Oregon  282. 

Compare  Wolfe  v.  Doe,  13  Smed.  &  M. 
(Miss.)  103,  51  Am.  Dec.  147. 

In  Caldwell  v.  Neely,  81  N.  Car.  116,  the 
court  said:  "  When  the  adversary  parties  to 
an  action  for  the  recovery  of  real  estate  derive 
their  claims  from  one  and  the  same  person, 


neither  is  at  liberty  to  dispute  his  title  or  to 
assert  a  superior  and  better  title  in  another, 
unless  he  has  acquired  that  title,  or  in  some 
way  connects  himself  with  the  true  owner." 
See  also  Copeland  v.  Sauls,  I  Jones  L.  (46  N. 
Car.)  70;  Johnson  v.  Watts,  1  Jones  L.  (46  N. 
Car.)  228;  Feimster  v.  McRorie,  1  Jones  L.  (46 
N.  Car.)  547;  Barwick  v.  Wood,  3  Jones  L. 
(48  N.  Car.)  306;  Brown  v.  Smith,  8  Jones  L. 
(53  N.  Car.)  331. 

In  Gaines  v.  New  Orleans,  6  Wall.  (U.  S?) 
715,  the  rule  is  laid  down  that,  if  both  parties 
claim  title  from  the  same  person,  neither  is  at 
liberty  to  deny  that  such  person  had  title.  To 
the  same  effect,  see  Mickey  v.  Stratton,  5 
Sawy.  (U.  S.)  479. 

But  in  McDonald  v.  Hannah,  51  Fed.  Rep. 
73,  it  was  held  that  this  rule  of  practice  would 
not  apply  after  the  parties  had  introduced  an 
abstract  of  the  record  showing  the  facts  in  re- 
gard to  the  claim  of  title  of  the  common 
grantor,  by  which  it  affirmatively  appeared  that 
no  title  was  ever  vested  in  her. 

6.  McCready  v.  Lansdale,  5S  Miss.  877. 

7.  Under  statute  in  Texas  it  was  at  one  time 
held  that  when  the  plaintiff  has  proved  that 
both  parties  claim  from  a  common  source,  and 
that  his  is  the  superior  title  under  that  source, 
the  defendant  must  not  only  show  that  there 
is  an  outstanding  title,  but  he  must  conned 
himself  with  that  title.  Thus  it  has  been  held 
that  where  both  parties  claim  under  a  common 
source  of  title,  the  question  of  the  validity  of 
the  deed  under  which  the  common  grantor 
claimed  is  immaterial.  Cox  v.  Hart,  145  U.  S. 
376;  Cooke  v.  Avery,  147  U.  S.  375;  Burns  -•. 
Goff,  79  Tex.  236;  Pearson  v.  Flanagan,  52 
Tex.  266;  Stcgall  v.  Huff,  54  Tex.  193. 

But  in  a  recent  case  in  this  state  it  was  held 
that  the  defendant,  even  without  showing  that 
he  holds  a  title  superior  to  the  common  source, 
may  defend    by  proving    affirmatively,  not 
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Where  Parties  Are  Co-tenants.  —  The  general  rule  has  been  laid  down  that  where 
the  parties  to  a  proceeding  in  ejectment  arc  co-tenants,  and  one  of  them  has 
entered  and  remained  in  possession  as  a  tenant  in  common,  he  cannot  be  per- 
mitted to  assail  the  common  title  or  call  its  validity  in  question,  although  he 
has  acquired  a  paramount  outstanding  title.1 

4.  When  Title  Must  Exist  in  Plaintiff.  —  To  support  an  action  of  ejectment, 
the  plaintiff  must  have  title  at  the  commencement  of  the  suit.* 

Title  Acquired  Subsequent  to  Suit.  —  Thus  he  cannot  avail  himself  of  a  title  which 
was  not  acquired  until  after  the  commencement  of  the  action.3 

Title  Transferred  Prior  to  Suit.  —  Nor  can  a  recovery  be  had  by  a  person  who 
has  conveyed  away  his  whole  title  before  the  action  was  brought.4 

Conveyance  Pending  Suit.  —  But  it  has  been  held  that  the  conveyance  of  the 
land  in  controversy  by  the  plaintiff  pending  an  ejectment  does  not  affect  his 
right  of  recovery.5 

5.  Right  of  Possession.  —  The  basis  of  an  action  of  ejectment  is  the  right  to 
the  possession  and  to  the  title,  and  a  person  bringing  such  action  is  required, 
in  order  to  recover,  to  establish  a  right  of  possession.6 

Mere  Legal  Title  Insufficient.  —  And  while,  as  a  general  rule,  at  common  law  it 
is  indispensable  that  the  plaintiff  show  at  least  prima  facie  evidence  that  the 
legal  title  is  in  himself,  yet  it  does  not  follow  that,  because  he  has  the  legal 
title,  he  may,  under  all  circumstances,  maintain  the  action.  He  must  have 
not  only  the  legal  title,  but  the  right  of  possession.' 


merely  that  some  one  had  the  title  anterior  to 
that  of  the  common  source,  but  also  that  such 
previous  title  never  vested  in  the  common 
source.  Ricez*.  St.  Louis,  etc.,  R.  Co.,  87  Tex. 
go,  47  Am.  St.  Rep.  72. 

1.  Bornheimer  v.  Baldwin,  42  Cal.  34;  Olney 
v.  Sawyer,  54  Cal.  379;  Funk  v.  Newcomer,  10 
Md.  301;  Jackson  v.  Streeter,  5  Cow.  (N.  Y.) 
530;  Phelan  v.  Kelley,  25  Wend.  (N.  Y.)3gi; 
Braintree  v.  Battles,  6  Vt.  395. 

But  for  qualifications  of  the  rule  see  the  title 
Joint  Tenants  and  Tenants  in  Common.  See 
also  Brittin  v.  Handy,  20  Ark.  381,  73  Am. 
Dec.  497,  and  Titsworth  v.  Stout,  49  111.  78,  95 
Am.  Dec.  577. 

2.  When  Title  Must  Exist  in  Plaintiff  —  In  Gen- 
eral. —  Suttle  v.  Richmond,  etc.,  R.  Co.,  76  Va. 
284;  Russell  v.  Allmond,  92  Va.  484;  Schrack 
v.  Zubler,  34  Pa.  St.  40. 

3.  Title  Acquired  Subsequent  to  Suit.  —  Carn  v. 
Haisley,  22  Fla.  317;  Goodman  v.  Winter,  64 
Ala.  411,  38  Am.  Rep.  13;  Pollard  v.  Hanrick, 
74  Ala.  334;  Green  v.  Jordan,  83  Ala.  220,  3 
Am.  St.  Rep.  713;  Carroll  v.  Norwood,  5  Har. 
&  J.  (Md.)  155. 

It  has  been  held  that  the  admission  in  evi- 
dence of  a  patent  issued  since  the  commence- 
ment of  an  action  of  ejectment  is  error,  except 
where  legal,  inchoate  title  to  the  same  land, 
sufficient  to  maintain  the  suit,  had  previously 
been  shown  in  evidence,  and  it  is  then  admis- 
sible only  to  repel  the  fact  of  the  previous  in- 
choate right.  Johnson  v.  McGehee,  1  Ala.  186; 
Jones  v.  Inge,  5  Port.  (Ala.)  327;  Bullock  v. 
Wilson,  5  Port.  (Ala.)  338.  See  also  Green  v. 
Jordan,  83  Ala.  220,  3  Am.  St.  Rep.  711. 

4.  Conveyance  Prior  to  Institution  of  Suit.  — 
Salcido  v.  Genung,  (Arizona  1896)  43  Pac.  Rep. 
527;  Hobby  v.  Bunch,  83  Ga.  1,  20  Am.  St. 
Rep.  301. 

Where  There  Is  Outstanding  Lease.  —  It  has 

been  held  that  a  lessor  of  land,  though  the 
owner  of  the  fee,  cannot  recover  the  demised 


premises  during  the  term  or  while  the  lessee 
has  the  right  of  possession  under  the  lease, 
even  against  one  not  claiming  under  the 
lease.  Cobb  v.  Lavalle,  89  111.  331,  31  Am. 
Rep.  91.  See  also  Stanley  v.  Johnson,  113 
Ala.  344;  Gazzolo  v.  Chambers,  73  111.  75. 

Where  a  Tenant  by  the  Curtesy  executes  a  con- 
veyance which  operates  to  transfer  an  estate 
for  the  life  of  such  grantor,  it  has  been  held 
that,  so  long  as  this  estate  is  outstanding,  it 
prevents  a  recovery  of  the  land  by  those  claim- 
ing under  the  wife  of  such  tenant  by  the 
curtesy.  Reaume  v.  Chambers,  22  Mo.  36. 
See  also  Miller  v.  Bledsoe,  61  Mo.  96. 

5.  Conveyance  Pending  Suit.  —  Smith  v.  Price, 
(Ky.  1890)  13  S.  W.  Rep.  428;  Chiles  v.  Con- 
ley,  9  Dana  (Ky.)  385. 

In  Vermont  it  has  been  held  that  the  fact 
that,  for  some  portion  of  the  interval  between 
the  bringing  of  the  suit  in  ejectment  and  final 
trial,  the  plaintiff  was  divested  of  title  even  by 
his  own  act,  can  produce  no  prejudice  to  his 
right  to  recover.  Edgerton  v.  Clark,  20  Vt. 
264. 

But  in  North  Carolina^  in  an  action  to  re- 
cover land,  the  rule  was  held  to  be  that  the 
plaintiff  must  have  the  right  to  the  possession, 
not  only  at  the  institution  of  the  suit,  but  at 
the  time  of  trial.  Arrington  v.  Arrington,  114 
N.  Car.  116. 

6.  Necessity  of  Right  of  Possession  in  Plaintiff. 
—  Cincinnati  v.  White,  6  Pet.  (U.  S.)  431; 
Schoolfield  v.  Rhodes,  82  Fed.  Rep.  153;  Lans- 
burgh  v.  Dis1.  of  Columbia,  8  App.  Cas.  (D. 
C.)  10;  Cofer  v.  Schening,  98  Ala.  338;  Stanley 
v.  lohnson,  113  Ala.  344;  Tennessee,  etc.,  R. 
Co."  v.  East  Alabama  R.  Co.,  75  Ala.  516,  51 
Am.  Rep.  475  -  McMasters  v.  Torsen,  (Idaho 
7897)  51  Pac.  Rep.  100. 

7.  Mere  Naked,  Legal  Title  in  Plaintiff  In- 
sufficient.—  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
431;  Schoolfield  v.  Rhodes,  82  Fed.  Rep.  153; 
Lansburgh  v.  Dist.  of  Columbia,  S  App.  Cas. 
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Where  Right  of  Easement  Is  in  Defendant.  —  Thus  where  the  owner  of  the  fee  in 
lands  dedicates  a  mere  easement  therein  for  the  public  use,  as  for  a  street,  he 
cannot  maintain  ejectment  against  the  corporation  to  whom  the  dedication 
was  made,  since  the  latter  has  the  right  to  the  uninterrupted  enjoyment  of 
the  possession.1 

Against  Equitable  Owner  with  Present  Right  of  Possession.  —  And  the  rule  has  been 
laid  down  in  a  jurisdiction  not  permitting  equitable  titles  to  be  set  up  in 
defense  against  a  legal  title,  that  one  having  a  mere  naked  legal  title  to  land 
in  which  he  has  no  beneficial  interest,  and  in  respect  to  which  he  has  no  duty 
to  perform,  cannot  maintain  ejectment  against  the  equitable  owner,  or  any  one 
having  an  equitable  interest  therein,  with  a  present  right  of  possession.2 


(D.  C.)  10;  Cofer  v.  Schening,  98  Ala.  338; 
Stanley  v.  Johnson,  113  Ala.  344;  Tennessee, 
etc.,  R.  Co.  v.  East  Alabama  R.  Co.,  75  Ala. 
516,  51  Am.  Rep.  475;  McMasters  v.  Torsen, 
(Idaho  1897)  51  Pac.  Rep.  100. 

In  Michigan  it  has  been  said:  "  Ejectment 
in  this  state  is  a  possessory  action  and  does 
not  necessarily  involve  the  title.  The  party 
having  right  to  present  possession  is  always 
entitled  to  recover,  and  it  is  quite  unnecessary 
for  him  to  show  more,  unless  some  question 
of  damages  or  the  value  of  improvements 
made  by  the  defendant  shall  require  it." 
Cooley,  J.,  in  Covert  v.  Morrison,  49  Mich.  135. 

1.  Right  of  Easement  in  Defendant.  —  Cincin- 
nati v.  White,  6  Pet.  (U.  S.)43i;  Lansburgh  v. 
Dist.  of  Columbia,  8  App.  Cas.  (D.  C.)  10. 

Right  of  Easement  in  Plaintiff.  —  Where  land 
has  been  dedicated  to  the  use  of  the  public, 
an  action  of  ejectment  to  recover  possession  of 
it  will  lie  against  the  legal  owner  of  the  fee. 
Dummer  v.  Den,  20  N.  J.  L.  86,  40  Am.  Dec. 
213. 

But  a  different  rule  is  applied  in  the  case  of 
an  ejectment  by  the  owner  of  land  with  a 
highway  upon  it,  against  a  trespasser  holding 
adversely  to  the  owner  as  well  as  to  the  pub- 
lic right.  See  supra,  For  What  Things  the 
Action  Will  Lie  —  Easements. 

2.  Where  Defendant  Is  Equitable  Owner  with 
Right  of  Possession.  —  Barrett  v.  Hinckley,  124 
111.  47,  7  Am.  St.  Rep.  331;  Schoolfield  v. 
Rhodes,  82  Fed.  Rep.  153. 

In  Barrett  v.  Hinckley,  124  III.  47,  7  Am.  St. 
Rep.  331,  it  was  said  that  while  it  is  indispensa- 
ble in  all  cases  to  a  recovery  in  ejectment  that 
the  plaintiff  show  in  himself  the  legal  title  to 
the  property  as  set  forth  in  the  declaration,  ex- 
cept where  the  defendant  is  estopped  from  de- 
nying it,  yet  it  does  not  follow  that,  because  one 
has  such  title,  he  may,  under  all  circumstances, 
maintain  the  action,  and  this  is  particularly  so 
in  respect  to  a  mortgage  title.  Such  title  exists 
for  the  benefit  of  the  holder  of  the  mortgage 
indebtedness,  and  it  can  only  be  enforced  by 
an  action  in  furtherance  of  his  interest  —  that 
is.  as  a  means  of  coercing  payment.  If  the 
mortgagee,  therefore,  should,  for  a  valuable 
consideration,  assign  the  mortgage  indebted- 
ness to  a  third  party,  and  the  latter,  after  de- 
fault in  payment,  should  take  possession  of 
the  mortgaged  premises,  ejectment  would  not 
lie  against  him  at  the  suit  of  the  mortgagee, 
although  the  legal  title  would  be  in  the  latter, 
for  the  reason  that  it  would  not  be  in  the  in- 
terest of  the  owner  of  the  indebtedness. 

But  for  the  general  rule  in  this  state  deny- 
ing the  right  to  a  defendant  in  ejectment  to 


set  up  an  equitable  title  against  a  legal  title,, 
see  Kirkpatrick  v.  Clark,  132  111.  342,  22  Am. 
St.  Rep.  531.  See  also  infra,  this  title.  De- 
fenses —  Equitable  Title. 

In  Schoolfield  v.  Rhodes,  82  Fed.  Rep.  155, 
the  court  said:  "There  is  no  doubt  that  an 
equitable  title  may  not  be  pleaded  and  proved 
against  a  seasonable  objection,  to  defeat  an 
action  at  law  in  the  federal  courts.  The  dis- 
tinction between  actions  at  law  and  suits  in 
equity  is  not  a  mere  matter  of  form.  It  in- 
heres in  the  nature  of  judicial  proceedings,  it 
is  strictly  observed  in  the  courts  of  the  United 
States,  and  it  is  not  affected  by  the  statutes  of 
the  several  states  nor  by  section  914,  Rev.  Stat., 
the  act  of  conformity.  The  strict  legal  title 
prevails  in  ejectment  in  the  national  courts, 
and  a  suit  in  equity  is  the  proper  proceeding; 
to  establish,  protect,  and  enforce  an  equitable 
interest  in  the  land  in  controversy.  Bagnell 
v.  Broderick,  13  Pet.  (U.  S.)  436;  Foster  v. 
Mora,  98  U.  S.  428;  Langdon  v.  Sherwood, 
124  U.  S.  85;  Davis  v.  Hargrave,  30  U.  S. 
App.  723,  72  Fed.  Rep.  81.  There  are,  how- 
ever, two  reasons  why  this  proposition  is  not 
available  to  the  plaintiffs  to  overturn  thjs 
judgment.  One  of  them  is  that  a  legal  right 
of  a  defendant  in  ejectment  to  the  possession 
of  the  premises  is  as  complete  a  defense  as  the 
legal  f'tle,  and  the  defendants  in  this  case  had 
that  right  under  the  agreement  with  White. 
The  partnership  agreement  gave  Buck  un- 
limited power  to  make  contracts  of  sale  of  and 
10  deliver  all  the  property  of  the  firm  of  Buck 
&  Trexleron  such  terms  as  he  prescribed,  and 
this  land  was  the  property  of  that  firm.  The 
agreement  of  sale  which  he  made  and  signed 
provided  that  the  vendee,  White,  should  have 
the  possession  of  the  land  as  long  as  he  com- 
plied with  its  terms,  and  that  if  he  failed  10  pay 
his  note  which  fell  due  on  Nov.  I,  iSSS,  the  one 
hundred  dollars  which  he  had  paid,  and  his  im- 
provements, should  constitute  the  rent  for  the 
year.  He  did  not  fail  to  pay  his  notes,  but  he 
and  his  grantees  complied  literally  with  all  the 
terms  of  the  agreement;  and  in  that  way  his 
legal  right  and  that  of  his  grantees  to  the  pos- 
session of  the  property  was,  after  that  contract 
was  made,  as  complete  as  it  would  have  been 
if  they  had  held  the  land  under  an  ordinary 
lease.  In  order  to  recover  in  ejectment,  the 
plaintiff  must  have  not  only  the  legal  title,  but 
the  right  to  the  possession  of  the  property. 
Indeed,  the  basis  of  the  action  is  the  right  to 
the  possession,  and  not  the  title.  The  plaintiff 
cannot  recover  when  he  has  granted  the  right 
to  the  possession  to  the  defendant,  and  it  was 
a  perfect  defense  at  law  to  the  plaintiffs'  action 
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EJECTMENT. 


Vendor  and  Vendee. 


Immodiate  Right  of  Possession  Necessary.  — And  it  has  been  held  that  the  immediate 

right  of  possession  at  the  time  of  suit  brought  is  necessary,  and  the  fact  that 
the  plaintiff  had  the  legal  title  at  that  time,  without  the  right  of  possession, 
will  not  be  sufficient.' 

6.  Vendor  and  Vendee  —  a.  Action  BY  Vendor — (i)  In  General.  —  The 
law  is  well  settled  that  where  a  person  goes  in  possession  under  a  contract  of 
purchase,  with  the  consent  of  the  vendor,  and  then  makes  default  in  the  pay- 
ment  of  the  purchase  price  or  otherwise  fails  or  refuses  to  comply  with  the 
terms  of  the  contract,  he  or  his  assignee  may  be  turned  out  by  the  vendor  in 
an  action  of  ejectment.* 


here  that  the  defendants  held  both  the  pos- 
session and  the  legal  right  to  it  under  a 
written  agreement  with  the  grantors  of  the 
plaintiffs,  which  was  anterior  and  superior  to 
their  title." 

See  also  infra,  this  section,  Vendor  and 
Vendee. 

1.  Immediate  Right  of  Possession  Necessary.  — 

In  Cofer  v.  Schening,  98  Ala.  338,  it  was 
held  that  a  plaintiff  in  ejectment  or  in  the 
corresponding  statutory  real  action  cannot 
recover,  unless,  at  the  commencement  of 
the  action,  he  has  a  legal  title  entitling  him 
to  the  immediate  possession,  and  that  where 
at  the  commencement  of  the  suit  the  plaintiff 
had  the  legal  title,  but  the  right  of  possession 
had  been  intercepted  by  the  temporary  injunc- 
tion the  defendant  had  obtained  from  the 
courts  of  chancery,  the  action  of  ejectment 
could  not  be  sustained,  although  there  was  a 
subsequent  dissolution  of  the  injunction  and 
dismissal  of  the  bill. 

2.  Action  by  Vendor  Against  Vendee  in  Default 
—  United  States. — Burnett  v.  Caldwell,  9 
Wall.  (U.  S.)29o. 

Alabama.  —  Seabury  v.  Doe,  22  Ala.  207,  58 
Am.  Dec.  254;  Clements  v.  Taylor,  65  Ala.  363. 

California.  —  Gaven  v.  Hagen,  15  Cal.  208: 
Hicks  v.  Lovell,  64  Cal.  14,  49  Am.  Rep.  679; 
Central  Pac.  R.  Co.  v.  Mudd,  59  Cal.  585; 
Kerns  v.  Dean,  77  Cal.  555;  Connolly  v.  Hing- 
ley,  82  Cal.  642;  Hannan  v.  McNickle,  82  Cal. 
122. 

Florida.  —  Goodwin  v.  Markwell,  37  Fla. 
464. 

Georgia. — Alston  r.  Wingfield,  53  Ga.  18; 
Day  v.  Solomon,  40  Ga.  32. 

Illinois.  —  Dean  v.  Comstock,  32  111.  173; 
Home  Mfg.  Co.  v.  Gough,  2  111.  App.  477. 

Minnesota.  —  Thompson  v.  Ellenz,  58  Minn. 
201. 

Missouri.  —  De  Bernardi  v.  McElroy,  110 
Mo.  650;  Rose  v.  Perkins,  98  Mo.  253;  Fulk- 
erson  v.  Brownlee,  69  Mo.  371. 

New  Jersey.  —  Tindall  v.  Den,  21  N.  J.  L. 
651;  Thackeray  v.  Den,  18  N.  J.  L.  1. 

New  York.  — Jackson  v.  Moncrief,  5  Wend. 
(N.  Y.)  26;  Dolittle  v.  Eddy,  7  Barb.  (N.  Y.)  74. 
See  also  Spencer  v.  Tobey,  22  Barb.  (N.  Y.) 
260. 

Compare  Mack  v.  Dailey,  67  Vt.  90. 

In  Burnett  v.  Caldwell,  9  Wall.  (U.  S.)  290, 
Swayne,  J.,  said :  "  The  legal  principles  which 
must  govern  the  determination  of  the  case  are 
all  well  settled.  If  the  contract  in  such  cases 
be  silent  as  to  possession  by  the  vendee,  he  is 
not  entitled  to  it.  If  the  contract  stipulates 
for  possession  by  the  vendee,  or  the  vendor 
puts  him  in  possession,  he  holds  as  a  licensee. 


The  relation  of  landlord  and  tenant  does  not 
subsist  between  the  parties.  The  characteristic 
feature  of  that  relation  is  wanting.  The  ven- 
dee pays  nothing  for  the  enjoyment  of  the 
property.  The  case  comes  within  the  category 
of  a  license.  In  such  cases  the  vendee  cannot 
dispute  the  title  of  the  vendor  any  more  than 
the  lessee  can  question  the  title  of  his  lessor. 
The  assignee  of  the  vendee  is  as  much  bound 
by  the  estoppel  as  the  vendee  himself.  Upon 
default  in  payment  of  any  instalment  of  the 
purchase-money,  the  possession  becomes  tor- 
tious and  the  vendor  may  at  once  bring  eject- 
ment. Ejectment  may  sometimes  be  main- 
tained when  covenant  for  the  purchase  money 
could  not.  In  England  it  is  necessary  to  give 
notice  to  quit  before  bringing  ejectment.  In 
this  country  generally  the  rule  is  otherwise." 

A  Partial  Payment  of  purchase  money  after 
the  maturity  of  the  debt  does  not  alter  the 
right  of  the  plaintiff  to  sue  and  recover. 
Alston  v.  Wingfield,  53  Ga.  18. 

Prima  Facie  Case.  —  And  in  Alabama  it  has 
been  held  that  the  plaintiff  makes  out  a  prima 
facie  case  where  there  is  a  controversy  as  to 
the  full  payment  of  the  purchase  money  by  the 
defendant  in  possession.  Clements  v.  Taylor, 
65  Ala.  363. 

Where  Plaintiff  Becomes  Voluntary  Bankrupt. 
—  But  where  it  is  shown  in  defense  that  the 
plaintiff  in  ejectment  has  become  a  voluntary 
bankrupt,  and  that  all  his  property  rights  have 
passed  thereby,  this  will  amount  to  a  complete 
bar  to  the  action,  since  the  legal  title  has  passed 
to  the  plaintiff.  Clements  v.  Taylor,  65  Ala. 
363- 

Where  Purchase-money  Notes   Transferred.  — 

Where  a  vendor  who  has  given  to  the  vendee 
his  bond  for  titles  and  has  taken  notes  in  pay- 
ment of  the  purchase  money,  transfers  such 
notes  without  recourse,  it  has  been  held  that 
he  cannot,  on  his  own  account,  maintain  eject- 
ment against  the  vendee  to  recover  the  land. 
Tompkins  v.  Williams,  19  Ga.  569. 

An  Assignee  of  the  Contract  of  Purchase  who 
takes  such  assignment  as  security  for  a  debt 
due  him  by  the  assignor  has  been  held  not  to 
be  able,  on  default  of  payment  of  said  debt, 
to  maintain  ejectment  against  his  assignor  to 
recover  the  lands.  'Campbell  v.  Swan,  48 
Barb.  (N.  Y.)  109. 

A  Purchaser  of  Mortgaged  Property  under  fore- 
closure sale  can  maintain  ejectment  against  a 
vendee  of  the  property  under  an  executory 
contract  of  purchase  upon  default  in  the  pay- 
ment of  the  money  due  on  the  said  contract. 
Dwight  v.  Phillips,  48  Barb.  (N.  Y.)  ri6. 

A  Second  Vendee  of  the  same  land  may  main- 
tain ejectment  against  the  first  vendee  in  pos- 
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EJECTMENT. 


Vendor  and  Vendee. 


Default  in  Payment  of  instalment.  —  And  it  has  been  held  that  the  vendor  need 
not  wait  until  the  last  instalment  of  the  principal  falls  due  before  he  brings 
his  action,  but  may  proceed  on  the  first  default.1 

Where  Vendee  Is  Not  in  Default.  —  But  the  action  cannot  be  maintained  where 
the  vendee  is  not  in  default,2  and  it  has  been  held  that  the  burden  of  proof  is 
on  the  plaintiff  to  show  such  default.3 

(2)  Relation  of  Vendor  and  Vendee.  —  The  relation  of  vendor  and  vendee 
under  such  circumstances  has  been  regarded  by  some  of  the  authorities  as  that 


session  under  an  executory  contract  of  sale, 
but  in  default.  Emery  v.  De  Golier,  117  Pa. 
St.  153;  Candee  v.  Haywood,  34  Barb.  (N.  Y.) 
349- 

Enforcement  of  Payment  of  Purchase  Money.  — 

In  Pennsylvania  it  has  been  held  that  the 
vendor  may  maintain  ejectment  where  the 
vendee  is  in  possession  and  the  whole  or  any 
part  of  the  purchase  money  has  become  pay- 
able and  remains  unpaid,  for  the  purpose  of 
compelling  the  payment  of  it.  Mitchell  v.  De 
Roche,  1  Yeates  (Pa.)  12;  Marlin  v.  Willink,  7 
S.  &  R.  (Pa.)  297;  Seitzinger  v.  Ridgway,  q 
Watts  (Pa.)  496;  Love  v.  Jones,  4  Watts  (Pa.) 
473;  Brown  v.  Devitt,  131  Pa.  St.  455 ;  Daubert 
v.  Pennsylvania  R.  Co.,  155  Pa.  St.  178;  Moyer 
■v.  Garrett,  96  Pa.  St.  376. 

Ejectment  by  Trustee  Against  Beneficiary.  —  It 
has  been  held  that  where  one  purchased  and 
paid  for  lands  for  the  benefit  of  another,  and 
allowed  him  to  take  possession,  but  still  re- 
tained the  legal  estate  as  security  for  the  pur- 
chase money,  he  could  enforce  the  payment  of 
the  purchase  money  by  ejectment  and  a  con- 
ditional verdict.  Reed  v.  Murray,  11  Pa.  St. 
334- 

Action  by  Vendor  Against  Stranger  After  Can- 
cellation of  Contract.  —  Alihough  a  plaintiff  in 
ejectment  may  have  at  one  time  contracted  to 
sell  and  actually  sold  the  land,  but  if  he  did 
not  make  a  deed,  and  if  the  sale  was  cancelled 
subsequently,  the  legal  title  remaining  in  the 
plaintiff,  the  mere  agreement  to  sell  or  the  sale 
would  not  prevent  the  maintenance  of  a  suit 
in  ejectment  against  a  third  person.  Steed  v. 
Knowles,  97  Ala.  573. 

1.  Default  by  Vendee  of  Payment  of  One  Instal- 
ment. —  Burnett  v.  Caldwell,  9  Wall.  (U.  S.) 
290;  Brown  v.  Devitt,  131  Pa.  St.  455. 

2.  Action  Not  Maintainable  Against  Vendee  Not 
in  Default.  —  Schoolfield  v.  Rhodes,  82  Fed.  Rep. 
153;  Rose  v.  Perkins,  98  Mo.  253;  De  Bernardi 
v.  McElroy,  110  Mo.  650;  Gibbs  v.  Sullens,  48 
Mo.  237;  Glascock  v.  Robards,  14  Mo.  350,  55 
Am.  Dec.  108;  Fulkerson  v.  Brownlee,  69  Mo. 
371;  House  v.  Howell,  6  N.  Y.  Supp.  799.  See 
also  Omaha,  etc.,  R.  Co.  v.  Redick,  16  Neb. 
313- 

In  Love  v.  Watkins,  40  Cal.  547,  6  Am.  Rep. 
624,  it  was  held  that  a  vendee  in  possession 
under  an  executory  contract  who  has  fully 
performed  the  agreement  on  his  part,  but  has 
not  obtained  a  deed,  can  rely  upon  his  equity 
under  the  contract  to  defeat  an  action  for  the 
possession  on  the  part  of  the  vendor. 

And  in  Illinois  it  has  been  held  that  a  pay- 
ment by  the  vendee  of  the  amount  contracted 
to  be  paid  or  a  tender  of  the  amount  at  the 
proper  time,  amounts  to  a  legal  defense  to  an 
action  of  ejectment.  Stow  v.  Russell,  36  III. 
18;  Staley  v.  Murphy,  47  111.  241;  Herrell  v. 
Sizeland.  81  111.  460. 
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To  the  same  effect,  see  Schoolfield  v.  Rhodes, 
82  Fed.  Rep.  153;  Downer  v.  Richardson,  9 
Vt.  377- 

In  Downer  v.  Richardson,  9  Vt.  377,  the 
court  said:  "  It  is  to  be  observed,  too,  that  in 
all  contracts  for  the  sale  of  real  estate  or  any 
interest  therein,  the  vendor  cannot  put  the 
vendee  out  of  possession  of  the  land,  unless 
the  vendee  fails  to  perform  the  stipulations  on 
his  part,  while  the  vendor  is  still  ready  and 
willing  to  perform  on  his  part.  Thus  it  is  evi- 
dent that,  although  this  relation  has  been  de- 
nominated a  species  of  tenancy,  it  has  very 
little  analogy  to  the  relation  of  landlord  and 
tenant  until  the  vendee  fails  on  his  part  to 
perform  the  terms  of  the  contract,  when  the 
vendor's  right  arises,  and  he  may  disregard 
the  entire  contract  of  sale  and  the  vendee  be- 
comes a  tenant  at  will."  See  also  Mack  v. 
Dailey,  67  Vt.  90. 

But  in  Alabama  it  seems  that  the  vendee 
cannot  defeat  ejectment  by  the  vendor,  even 
though  all  of  the  purchase  money  has  been 
paid,  because  he  has  not  a  legal  title.  Collins 
v.  Doe,  33  Ala.  91;  Nicklesy.  Haskins,  15  Ala. 
619,  50  Am.  Dec.  154.  See  also  Chapman  v. 
Glassell,  13  Ala.  50,48  Am.  Dec.  41;  Tram- 
mell  v.  Simmons,  17  Ala.  411;  Elmore  v.  Har- 
ris, 13  Ala.  360;  Sellers  v.  Hayes,  17  Ala.  749- 
James  v.  Tait,  8  Port.  (Ala.)  476. 

But  a  vendee  in  possession  under  such  cir- 
cumstances, who  continues  in  possession  ten 
years  after  the  payment  of  the  purchase  money, 
acquires  a  title  on  which  he  may  maintain  or 
defeat  ejectment  by  or  against  the  vendor. 
Tayloe  v.  Dugger,  66  Ala.  444.  See  Tillman 
v.  Spann,  68  Ala.  102. 

Action  by  Subsequent  Vendee  or  Vendor. —  In 
Sands  v.  Kagey,  150  111.  109,  it  was  held  that 
where  a  vendee  entered  into  possession  under 
a  bond  for  a  deed,  made  valuable  improve- 
ments, and  fully  paid  the  consideration  for 
the  premises  described  in  the  bond,  the  pur- 
chaser from  the  vendor  could  not  recover  in  an 
action  of  ejectment  against  him  since  his  pos- 
session was  lawful. 

To  the  same  effect,  see  Sands  v.  Wacaser, 
149  111.  530.  See  also  Fleming  v.  Carter,  70 
111.  288;  Stratton  v.  Omaha,  etc.,  R.  Co.,  37 
Neb.  477. 

Where  Demand  Necessary  to  Put  Defendant  in 
Default.  —  In  Carr  v.  Carr,  52  N.  Y.  257,  it  was 
intimated  that  the  vendee  of  property  in  pos- 
session under  a  contract,  with  the  assent  of  the 
vendor,  cannot  be  ejected  until  after  default 
in  payment,  and  where  no  time  appears  to 
have  been  set  out  for  the  payment,  the  vendee 
can  only  be  put  in  default  so  as  to  work  a 
forfeiture  by  a  request  to  pay  Sec  further 
on  this  question  the  title  Demand,  vol  9,  p.  197. 

3.  Burden  of  Proof  in  Action  by  Vendor  Against 
Vendee. —  Roland  v.  Fischer,  30  111.  224. 
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of  landlord  and  tenant,  and  the  vendee  is  spoken  of  as  a  tenant  at  will.1  But, 
according  to  the  prevailing  rule,  the  vendee  is  considered  to  be  a  mere 
licensee,*  and  his  holding  will  not  be  deemed  to  be  adverse  to  that  of  the 
vendor  until  he  has  performed  all  the  conditions  of  the  contract  on  his  part 
and  is  entitled  to  an  absolute  conveyance.3 

(3)  Repayment  of  Purchase  Money  Already  Paid.  —  It  has  been  held  that, 
upon  the  default  of  the  defendant  in  paying  the  entire  purchase  money,  the 
plaintiff  is  not  called  on  to  return  any  part  of  the  purchase  money  already 
paid  before  bringing  his  ejectment,4  but  the  authorities  are  not  harmonious 
upon  this  question.5 

(4)  Demand  and  Notice  to  Quit  —  (a)  in  General.  —  As  a  general  principle, 
where  a  party  acquires  the  possession  of  land  under  an  executory  contract  of 
purchase,  the  vendor  cannot  maintain  ejectment  against  him  until  he  has 
demanded  possession  or  given  him  notice  to  quit,  since  the  possession  of  the 
purchaser,  being  lawful  in  its  inception,  does  not  become  wrongful  until  he  is 
called  upon  to  restore  it.6 

(b)  Vendee  in  Default.  —  But  the  vendee  can  forfeit  his  right  of  possession, 
and,  according  to  the  prevailing  authority,  if  he  fails  to  comply  with  the 
terms  of  sale,  as  by  neglecting  to  pay  the  purchase  money,  his  possession 
afterwards  is  tortious,  and  there  is  an  immediate  right  of  action  against  him, 
without  any  necessity  of  demand  or  notice  to  quit.  It  would  be  an  idle  cere- 
mony to  demand  possession  when,  to  a  previous  demand  for  the  money  due 


1.  Vendee  Regarded  as  Tenant  at  Will.  —  Jones 
v.  Temple,  87  Va.  210,  24  Am.  St.  Rep.  649; 
Carson  v.  Baker,  4  Dev.  L.  (15  N.  Car.)  220, 
25  Am.  Dec.  706.  See  also  Right  v.  Beard,  13 
East  210;  Jackson  v.  Miller,  7  Cow.  (N.  Y.) 
747;  Downer  v.  Richardson,  9  Vt.  377. 

2.  Vendee  Regarded  as  Licensee.  —  Watkins  v. 
Holman,  16  Pet.  (U.  S.)  54;  Blight  v.  Roch- 
ester, 7  Wheat.  (U.S.)  548;  McClane  v.  White, 
5  Minn.  178;  Dolittle  v.  Eddy,  7  Barb.  (N.  Y.) 
74- 

3.  Seabury  v.  Doe,  22  Ala.  207,  58  Am.  Dec. 
254:  Briggs  v.  Prosser,  14  Wend.  (N.  Y.)  227; 
Jackson  v.  Johnson,  5  Cow.  (N.  Y.)  74,  15  Am. 
Dec.  433. 

4.  Necessity  of  Repayment  by  Vendor  of  Pur- 
chase Money  Prior  to  Action. — •  Han  nan  v.  Mc- 

Nickle,  82  Cal.  122;  Hoffman  v.  Remnant,  72 
Cal.  1.    Compare  Bohall  v.  Diller,  41  Cal.  532. 

5.  In  Staley  v.  Murphy,  47  111.  241,  it  was 
held  that  where  the  vendee  has  given  nego- 
tiable notes  in  part  payment,  these  must,  in 
all  cases,  be  surrendered  up  or  canceled  be- 
fore ejectment  can  be  brought  against  the 
vendee,  as  a  vendor  will  not  be  permitted  to 
rescind  a  contract  and  hold  the  notes  given  for 
the  purchase  money  with  the  power  of  passing 
them  to  innocent  holders  and  thus  defeat  the 
equities  between  the  parties.  The  court  in 
this  case  said:  "  There  are,  undoubtedly,  cases 
where  the  purchaser  has  been  guilty  of  gross 
laches,  in  which  the  vendor  would  be  justified 
in  reselling  to  a  third  person  without  first  ten- 
dering to  the  first  purchaser  the  money  paid, 
either  holding  it  subject  to  his  order  or  until 
the  equities  between  them  growing  out  of  the 
contract  and  its  violation  by  the  purchaser  can 
be  adjusted.  But  while  the  money  paid  need 
not  be  in  every  case  returned  as  preliminary 
to  a  rescission  of  a  contract  for  nonperform- 
ance by  the  vendee,  the  unpaid  negotiable 
notes  must  always  be  either  returned  or  can- 


celed so  that  they  cannot  be  negotiated  and 
their  payment  enforced." 

In  Fitch  v.  Boyd,  55  111.  307,  in  a  bill  to  en- 
force the  specific  performance  of  a  contract, 
this  rule  requiring  a  vendor  to  surrender 
negotiable  notes  given  for  the  purchase  money 
before  he  can  declare  a  forfeiture  of  a  contract 
for  want  of  prompt  payment,  was  held  not  to- 
apply  in  a  case  where  such  notes  were  overdue 
and  while  in  the  hands  of  a  vendor,  since,  in 
such  case,  an  assignee  would  take  them  sub- 
ject to  the  defense  which  would  arise  to  the 
maker  by  reason  of  the  forfeiture. 

In  Butner  v.  Chaffin,  Phil.  L.  (61  N.  Car.> 
497,  the  court  said:  "  Payment  by  the  vendee 
of  the  greater  part  of  the  purchase  money  can- 
not make  any  difference  so  far  as  the  right  of 
the  lessor  of  the  plaintiff  to  recover  in  eject- 
ment is  concerned.  But  if  the  vendee  should 
afterwards  file  a  bill  in  equity  for  a  specific  per- 
formance, he  will  not  only  be  allowed  a  credit 
for  his  payments,  but  also  be  entitled  to  an  ac- 
count of  the  profits  of  the  land  made  by  the 
vendor  after  he  shall  have  recovered  posses- 
sion." 

Reimbursement  at  Trial.  —  In  Moody  v.  Van- 
dyke, 4  Binn.  (Pa.)  "31,  5  Am.  Dec.  385,  it  was 
held  that  the  plaintiff  in  ejectment  had  a  right 
to  commence  the  action  before  making  a  ten- 
der of  reimbursement,  since  the  right  to  com- 
mence the  action  and  to  recover  at  law  was 
incident  to  the  legal  title,  and  that  it  was 
sufficient  to  reimburse  any  payment  made  on 
account  of  the  purchase  at  the  trial. 

Tender  of  Deed.  —  But  no  previous  tender  of 
a  deed  seems  to  be  considered  necessary. 
Wright  v.  Moore,  21  Wend.  (N.  Y.)  230. 

6.  Necessity  of  Demand  and  Notice  to  Quit  by 
Vendor  in  General.  —  Gregg  v.  Yon  Phul,  I 
Wall.  (U.  S.)  274;  Prentice  v.  Wilson,  14  III. 
91;  Carson  v.  Baker,  4  Dev.  L.  (15  N.  Car.) 
220,  25  Am.  Dec.  706.  See  also  Right  v. 
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on  the  contract  of  purchase,1  the  ver 

Beard,  13  East  210;  Harle  v.  McCoy.  7  J.  J. 
Marsh.  (Ky.)  318,  23  Am.  Dec.  407;  Doe  v. 
Stanion,  1  M.  &  W.  700. 

1.  Prevailing  Rule  Denying  Right  to  Demand 
and  Notice  to  Vendee  in  Default  —  United  States. 
—  Gregg  v.  Von  Phul,  1  Wall.  (U.  S.)  274. 

Alabama.  —  Seabury  v.  Doe,  22  Ala.  207,  58 
Am.  Dec.  254. 

California.  — Coates  v.  Cleaves,  92  Cal.  427; 
Blum  v.  Robertson,  24 Cal.  146. 

Georgia.  —  McHan  v.  Stansell,  39  Ga.  197; 
Day  v.  Solomon,  40  Ga.  32. 

Illinois.  —  Prentice  v.  Wilson,  14  111.  91; 
Dean  v.  Comstock,  32  111.  173. 

Minnesota.  —  McClane  v.  White,  5  Minn. 
178. 

New  York.  —  Smith  v.  Stewart,  6  Johns.  (N. 
Y.)  46,  5  Am.  Dec.  186;  Jackson  v.  Kingsley, 
17  Johns.  (N.  Y.)  158;  Whiteside  v.  Jackson,  1 
Wend.  (N.  Y.)  418;  Jackson  v.  Moncrief,  5 
Wend.  (N.  Y.)  26;  Wright  v.  Moore,  21  Wend. 
(N.  Y.)  230;  Jackson  v.  Miller,  7  Cow.  (N.  Y.) 
747,  6  Wend.  (N.  Y.)  228;  Powers  v.  Ingraham, 
3  Barb.  (N.  Y.)  576.  Dolittle  v.  Eddy,  7  Barb. 
(N.  Y.)  74;  Candee  v.  Haywood,  34  Barb.  (N. 
Y.)  352;  Hotaling  v.  Hotaling,  47  Barb.  (N.  Y.) 
163;  Pierce  v.  Tuttle,  53  Barb.  (N.  Y.)  155. 

Tennessee.  —  Den  v.  Webster,  10  Yerg. 
(Tenn.)  513. 

See  also  Spencer  v.  Tobey,  22  Barb.  (N.  Y.) 
260;  Moak  v.  Bryant,  51  Miss.  560. 

Compare  Costigan  v.  Wood,  5  Cranch  (C.  C.) 
507. 

In  Hotaling  v.  Hotaling,  47  Barb.  (N.  Y.)  167, 
it  was  said:  "  The  authorities  hold,  beyond 
any  question,  that  when  the  purchaser  of  land 
has  made  default  in  the  payment  of  money 
under  an  executory  contract,  no  notice  to  quit 
is  necessary,  nor  any  demand  of  the  amount 
due,  or  of  the  possession,  or  tender  of  a  deed, 
before  bringing  an  action  of  ejectment." 

Vendee  Out  of  Possession.  —  But  it  has  been 
held  that  where  a  vendee  has  been  out  of  pos- 
session for  five  or  six  years  after  default  in  his 
payment,  and  then  re-enters,  his  possession  is 
tortious,  and  no  demand  is  necessary  before 
ejectment.    Connolly  v.  Hingley,  82  Cal.  642. 

Where  Vendee  Is  Also  Tenant  by  the  Terms  of 
Contract.  —  Where  A  sold  his  farm  to  B,  the 
latter  agreeing  to  pay  a  certain  sum  in  four 
annual  payments  and  twenty-five  bushels  of 
wheat  annually  during  the  lives  of  A  and  B, 
B  entered  into  possession  and  made  certain 
payments  of  money,  and  also  twenty-five 
bushels  of  wheat  received  by  A  as  rent,  and 
B  failed  to  continue  his  payments  and  A 
brought  ejectment  against  him,  it  was  held 
that  B  was  a  tenant  of  A  and  entitled  to 
notice  to  quit.  Jackson  v.  Niven,  10  Johns. 
(N.  Y.)  335. 

Where  Vendor  Is  Unable  to  Perform  Contract. — 
Where  a  vendee  is  in  possession  of  land  under 
an  executory  contract,  notice  to  quit  will  be 
insufficient  where  it  appears  that,  at  the  time, 
the  vendor,  on  account  of  defective  title,  is 
unable  to  perform  on  his  part,  and  before  the 
vendee  can  be  ousted  from  his  legal  possession 
in  an  action  of  ejectment,  it  is  necessary  for 
the  plaintiff  to  notify  him  that  he  has  full  title- 
to  the  premises  and  can  perform  on  his  part 
and  make  a  demand  of  payment.    Getty  v. 


ee  refused  to  respond.     But  in  Eng- 

Peters,  82  Mich.  661.  See  also  Doe  v.  Jackson, 
1  B.  &  C.  448,  8  E.  C.  L.  191. 

Exchange  of  Land.  —  Where  parties  exchange 
land  and  enter  into  possession  under  a  con- 
tract to  deed  to  each  other  at  a  particular  day, 
neither  can  maintain  ejectment  against  the 
other  without  notice  and  an  offer  to  rescind  the 
contract.  Maynard  v.  Cable,  Wright  (Ohio)  18. 

Agreement  for  Notice  to  Quit  by  Vendor  With- 
out Title.  —  It  has  been  held  that,  in  an  action 
of  ejectment,  a  notice  to  quit  is  not  rendered 
necessary  by  proof  of  a  contract  between  the 
defendant  and  a  stranger  between  whom  and 
the  lessor  of  the  plaintiff  no  connection  is 
shown  in  respect  to  the  title  of  the  property. 
Petty  v.  Graham,  13  Ala.  568. 

Action  by  Co-vendee.  —  On  the  16th  day  of 
January,  1883,  the  title  to  the  premises  in- 
volved was  in  the  executors  of  the  estate  of 
George  D.  Warren,  deceased.  Under  the 
authority  conferred  on  them  by  his  will,  they 
executed  to  the  plaintiff  and  one  Robert  A. 
Lavery  a  contract  for  the  purchase  of  the  said 
premises.  Part  was  paid  down,  and  the  bal- 
ance was  to  be  paid  in  five  years.  The  ven- 
dees were  empowered  to  and  did  take  posses- 
sion of  the  premises.  It  was  provided  that  if 
there  should  be  default  on  their  part,  the  first 
parties,  their  representatives  and  assigns, 
might  re-enter  and  take  possession.  Lavery 
duly  assigned  his  interest  to  the  defendant 
Wilcox,  who  leased  the  property  to  the  defend- 
ant Hyatt,  who  was  in  possession  under  this 
lease  when  the  suit  was  brought.  Neither 
Lavery  nor  Wilcox  had  made  any  further  pay- 
ments upon  the  contract.  Wilcox,  at  the  time 
of  receiving  the  assignment,  called  upon  the 
agent  of  the  estate  and  stated  that  he  was 
ready  to  pay  his  portion  of  the  balance  at  any 
time  it  should  be  called  for.  The  agent  re- 
plied that  that  would  be  all  right,  and  his  in- 
terest would  not  be  prejudiced  without  notice. 
On  June  17th,  1889,  the  plaintiff  obtained  from 
the  executors  a  deed  of  the  premises,  he  being 
the  sole  grantee.  At  the  time  suit  was  com- 
menced against  Lavery  and  Wilcox,  no  de- 
mand had  been  made  upon  Wilcox  for  the 
balance  due  upon  the  contract,  nor  had  any 
notice  been  given  to  him  or  to  Hyatt  to  sur- 
render possession  of  said  premises  after  the 
plaintiff  had  obtained  his  deed,  nor  did  Wilcox 
have  any  actual  notice  or  knowledge  of  the  ex- 
istence of  such  deed.  Prior  to  the  plaintiff's 
obtaining  his  deed,  he  informed  Hyatt  that  he 
was  the  owner  of  the  premises,  and  requested 
him  to  vacate,  which  the  latter  declined  to  do. 
It  was  held  that  the  plaintiff  could  not  be  per- 
mitted to  obtain  a  legal  title  in  such  manner, 
and,  by  an  action  of  ejectment,  oust  his  co- 
vendee,  who  was  in  actual  possession  of  the 
contract.  The  court  in  this  case  said:  "  He 
should  at  least  have  called  upon  Wilcox  for  his 
share  of  the  purchase  price.  Plaintiff  could 
not  oust  him  nor  cut  off  his  rights  in  the  prem- 
ises without  notice  or  taking  some  steps  to  for- 
feit the  contract,  nor,  by  this  means  force  him 
into  a  court  of  equity  to  first  establish  his 
title."    Greenop  v.  Wilcox,  85  Mich.  49. 

Action  by  Vendor  Against  Subsequent  Tres- 
passer. —  Where  a  grant  was  made  by  the  city 
of  Macon  to  the  Milledgeville  Railroad  Com- 
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land,1  .iiul  in  a  few  jurisdictions  in  the  United  States'1  a  different  rule 
prevails. 

(o)  Repudiation  of  Contract  by  Vendee. —  It  has  been  held  also  that,  if  the  vendee 
repudiates  a  contract  or  does  any  act  which  amounts  to  a  disclaimer  of  the 
vendor's  title  under  which  he  obtained  possession,  the  vendor  is  at  liberty  to 
treat  the  contract  as  rescinded  and  regain  the  possession  by  an  action  of 
ejectment,  without  a  demand  of  possession  or  notice  to  quit.3 


;  iny,  of  which  the  Macon  and  Augusta  Rail- 
road Company  was  the  legal  successor,  and  the 
latter  company  took  possession  of  a  portion  of 
the  land  and  built  and  used  tracks  thereon,  but 
did  no  more,  thereby  failing  to  perform  the 
conditions  of  the  grant,  and  the  Georgia  Rail- 
road and  Banking  Company  afterwards  took 
possession  of  the  premises,  it  was  held  that 
the  title  being  in  the  city  of  Macon,  except  so 
far  as  it  might  be  affected  by  the  terms  of  the 
grant,  the  city  was  entitled  to  recover  the  land 
from  the  Georgia  Railroad  as  a  mere  wrong- 
doer, unless  it  showed  some  right  to  hold 
under  the  Macon  and  Augusta  Company,  or, 
if  it  did  show  such  right,  then  the  city  was  en- 
titled to  recover  for  want  of  compliance  with 
the  terms  of  the  grant,  and  in  either  event  no 
demand  was  necessary  as  a  condition  precedent 
to  the  city's  bringing  its  action  for  the  land. 
Georgia  R.,  etc.,  Co.  v.  Macon,  86  Ga.  585. 

1.  In  England  the  rule  has  been  laid  down 
that,  after  a  vendor  has  put  the  vendee  in  pos- 
session, he  cannot,  without  a  demand  of  pos- 
session and  a  refusal  by  the  defendant,  or  some 
wrongful  act  by  him  to  determine  his  lawful 
possession,  treat  the  defendant  as  a  wrongdoer 
and  trespasser  by  bringing  an  action  of  eject- 
ment against  him.  Right  v.  Beard,  13  East 
210.  See  also  Doe  v.  Jackson,  1  B.  &  C.  448, 
8  E.  C.  L.  191.  But  see  Doe  v.  Boulton,  6  M. 
&  S.  148. 

Agreement  Operating  as  Clause  of  Re-entry.  — 

But  where  the  executory  agreement  under 
which  the  defendant  entered  provided  that,  if 
the  balance  of  the  purchase  money  was  not 
paid,  he  should  forfeit  the  instalments  already 
paid,  and  should  not  be  entitled  to  an  assign- 
ment of  the  lease,  it  was  held  that  the  agree- 
ment operated  as  a  clause  of  re-entry  on  breach 
of  covenant  in  a  lease,  and  that  notice  and  de- 
mand were  unnecessary.  Doe  v.  Sayer,  3 
Campb.  8. 

2.  Jurisdiction  Requiring  Demand  on  Vendee  in 
Default.  —  Fears  v.  Merrill,  9  Ark.  559,  50  Am. 
Dec.  226;  Butner  v.  Chaffin,  Phil.  L.  (61  N. 
Car.)  497;  Guess  v.  McCauley,  Phil.  L.  (61  N. 
Car.)  514;  Twyman  v.  Hawley,  24  Gratt.  (Va.) 
512,  18  Am.  Rep.  661;  Jones  v.  Temple,  87  Va. 
210,  24  Am.  St.  Rep.  649;  Williamson  v.  Pax- 
ton.  18  Gratt.  (Va.)  475. 

In  North  Carolina  it  has  been  held  that 
where  a  vendee  had  been  placed  in  possession 
of  lands  under  an  executory  contract  and  had 
failed  to  comply  with  the  terms  of  the  contract, 
the  vendor  could  not  maintain  an  action  of 
ejectment  against  him  after  a  demand  for  pos- 
session, where  it  appeared  that  only  one  day's 
notice  to  quit  was  given  the  vendee.  Guess 
v.  McCauley,  Phil.  L.  (61  N.  Car.)  514.  See 
also  Butner  v.  Chaffin,  Phil.  L.  (61  N.  Car.) 
497;  Carson  v.  Baker,  4  Dev.  L.  (15  N.  Car.) 
220,  25  Am.  Dec.  706. 

But  in  Butner  v.  Chaffin,  Phil.  L.  (61  N. 


Car.)  497,  it  was  held  that,  in  such  case, 
twenty-five  days'  notice  to  quit  was  reasonable. 
And  in  Love  v.  Edmonston,  1  Ired.  L.  (23  N. 
Car.)  152,  it  was  held  thai  three  weeks'  notice 
was  sufficient. 

In  New  Jersey  it  has  been  held  to  be  well 
settled  that,  if  a  party  be  let  into  possession  of 
land  under  a  contract  to  purchase,  and  the 
purchase  be  not  afterwards  completed  by  the 
vendee,  he  is  not  to  be  regarded  as  a  tenant  to 
the  vendor  in  such  a  sense  as  to  entitle  him  to 
three  months'  notice  to  quit,  but  an  action  of 
ejectment  may  be  brought  against  him  after 
demand  of  possession,  unless  there  be  in  the 
contract  something  to  the  contrary.  Ross 
v.  Van  Aulen,  42  N.  J.  L.  49.  To  the  same 
effect,  see  Den  v.  Westbrook,  15  N.  J.  L.  371, 
29  Am.  Dec.  692;  Van  Valkenbergh  v.  Den,  23 
N.  J.  L.  583;  Freeman  v.  Headley,  33  N.  J.  L. 
523. 

In  Indiana  a  rule  similar  to  the  New  Jersey 
rule  has  been  laid  down.  Stackhouse  v.  Doe, 
5  Blackf.  (Ind.)  570;  Doe  v.  Brown.  7  Blackf. 
(Ind.)  142,  41  Am.  Dec.  217;  Taylor  v.  Mc- 
Crackin,  2  Blackf.  (Ind.)  260. 

In  Kentucky  the  rule  has  been  laid  down  that 
a  vendee  in  possession  under  an  executory 
contract  of  purchase  cannot  be  subjected  to  an 
action  of  ejectment  by  his  vendor,  although  the 
vendee  may  have  failed  to  pay  the  purchase- 
money,  without  a  previous  demand  of  posses- 
sion and  reasonable  notice  to  quit  the  premises 
given  prior  to  the  date  of  the  demise  as  laid, 
or  unless  the  vendee  has  himself,  by  his  own 
act,  made  his  rightful  possession  torlious. 
Landers  v.  Beauchamp,  8  B.  Mon.  (Ky.)  493; 
Harle  v.  McCoy,  7  J.  J.  Marsh.  (Ky.)  319,  23 
Am.  Dec.  407.  See  also  Harrison  v.  Hord,  12 
B.  Mon.  (Ky.)  471:  Bedford  v.  Thomas,  6  B. 
Mon.  (Ky.)  332;  Dennis  v.  Warder,  3  B.  Mon. 
(Ky.)  175;  Peters  v.  Allison,  1  B.  Mon.  (Ky.) 
232,  36  Am.  Dec.  574. 

But  in  Landers  v.  Beauchamp,  8  B.  Mon. 
(Ky.)  493,  it  was  held  that,  in  an  action  of 
ejectment  by  a  vendor  against  a  vendee  by 
executory  contract,  where  notice  to  quit  is 
necessary  to  enable  the  plaintiff  to  maintain 
the  action,  six  months'  notice  is  requisite. 

In  Venable  v.  McDonald,  4  Dana  (Ky.)  336, 
however,  it  was  held  that  an  occupant  by  an 
executory  agreement  for  a  conveyance  is  only 
a  quasi  tenant  at  will  and  is  not  entitled  to  six 
months'  notice  to  quit,  though  he  cannot  be 
evicted  without  a  previous  demand  of  the 
possession. 

3.  Effect  of  Repudiation  of  Contract  by  Vendee 
on  Right  to  Notice. —  Prentice  v.  Wilson,  14 
111.  93;  Love  v.  Edmonston,  1  Ired.  L.  (23  N. 
Car.)  152.  See  also  Harle  v.  McCoy,  7  J.  J. 
Marsh.  (Ky.)  31S,  23  Am.  Dec.  407. 

But  it  has  been  held  that  an  adverse  holding 
before  the  demise  is  not  to  be  inferred  from 
the  vendee's  making  defense  to  an  ejectment 
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(5)  Estoppel  to  Deny  Title.  —  Although  the  relation  between  vendor  and 
vendee  of  land,  who  have  contracted  together  for  the  sale  and  purchase  of  the 
same,  under  which  contract  the  vendee  has  taken  possession,  is  not  that  of 
landlord  and  tenant,  yet  it  is  generally  held  that  the  vendee  is  estopped  from 
disputing  the  title  of  the  vendor  or  setting  up  an  outstanding  title  in  a  third 
party  to  defeat  the  same  or  an  adverse  title  in  himself,1  unless  he  can  show 
that,  in  some  way,  he  was  deceived  or  imposed  on  in  making  the  agreement.2 

b.  Action  by  Vendee.  —  In  Pennsylvania* the  action  of  ejectment  has 
been  resorted  to  and  may  be  maintained  by  the  vendee  against  the  vendor  to 
enforce  the  specific  performance  of  the  articles  of  purchase  entered  into 
between  them  wherever  a  court  of  equity  would  sustain  a  bill  for  that  pur- 
pose.3 But  the  prevailing  rule  is,  that  the  title  of  the  vendee  under  an  execu- 
tory contract  for  sale,  being  equitable  only,  cannot  be  regarded  in  a  court  of 
law  so  as  to  warrant  him  in  bringing  an  ejectment.4 


properly  instituted.  Peters  v.  Allison,  1  B. 
Mon.  (Ky.)  232,  36  Am.  Dec.  574. 

1.  Estoppel  by  Vendee  to  Deny  Vendor's  Title  — 

United  States.  —  Heermans  v.  Schmaltz,  7  Fed. 
Rep.  566;  Bradstreet  v.  Huntington,  5  Pet.  (U. 
S.)  402;  Robertson  v.  Pickrell,  109  U.  S.  615; 
Burnett  v.  Caldwell,  9  Wall.  (U.  S.)  290. 

Alabama.  —  Seabury  v.  Doe,  22  Ala.  207,  58 
Am.  Dec.  254;  Ware  v.  Dewberry,  84  Ala.  568; 
Tennessee,  etc.,  R.  Co.  v.  East  Alabama,  etc., 
R.  Co.,  75  Ala.  516,  51  Am.  Rep.  475. 

California.  —  Coates  v.  Cleaves,  92  Cal.  427. 

Florida.  —  Goodwin  v.  Markwell,  37  Fla.  464; 
Sanford  v.  Cloud,  17  Fla.  557. 

Georgia.  —  Hill  v.  Winn,  60  Ga.  337. 

Mississippi.  —  McClanahan  v.  Barrow,  27 
Miss.  664. 

New  Jersey.  —  Tindall  v.  Den,  21  N.  J.  L. 
65r. 

North  Carolina.  —  Love  v.  Edmonston,  I 
Ired.  L.  (23  N.  Car.)  152;  Farmer  v.  Pickens, 
83  N.  Car.  552. 

Pennsylvania.  —  Jackson  v.  McGinness,  14 
Pa.  St.  331. 

Wisconsin.  —  Cutler  v.  Babcock,  79  Wis.  484; 
Miller  v.  Larson,  17  Wis.  624. 

See  also  Lesher  v.  Sherwin,  86  111.  420; 
Spencer  v.  Tobey,  22  Barb.  (N.  Y.)  260;  Baum- 
garten  v.  Smith,  37  Tex.  439. 

And  the  fact  that  the  vendee  was  in  posses- 
sion when  the  agreement  was  entered  into 
makes  no  difference.  Jackson  v.  Ayers,  14 
Johns.  (N.  Y.)  224. 

Assignee  in  Bankruptcy.  —  In  Tennessee,  etc., 
R.  Co.  v.  East  Alabama  R.  Co.,  75  Ala.  516, 
51  Am.  Rep.  475,  it  was  held  that  where  a 
party  goes  into  possession  of  real  estate  under 
an  executory  contract  of  purchase,  he  is 
estopped  from  disputing  his  vendor's  title,  and, 
on  his  being  declared  a  bankrupt,  his  assignee 
standing  in  his  shoes  is  equally  estopped. 

2.  Jackson  v.  Ayers,  14  Johns.  (N.  Y.)  224. 

3.  Rule  in  Pennsylvania  Allowing  Action  by 
Vendee  Against  Vendor  for  Specific  Performance. 
—  Hawn  v.  Morris,  4  Hinn.  (Pa.)  77;  Com.  v. 
Cochran,  5  Hinn.  (Pa.)  87;  Hendersons.  Hays, 
2  Watts  (Pa.)  150;  Stein  v.  North,  3  Yeates 
(Pa.)  324;  Vincent  v.  Huff,  4  S.  &  R.  (Pa.)  301; 
Harris  v.  Bell,  10  S.  &  R.  (Pa.)  39;  Galloway 
v.  Home,  2  Del.  (Pa.)  515;  Tysons.  Passmore, 
2  Pa.  St.  122.  44  Am.  Dec.  181;  Brawdy  v. 
Brawdy,  7  Pa.  St.  158. 

Hut  it  has  been  held  that  to  entitle  a  vendee 
under  an  agreement  of  purchase,  who  owes  a 


part  of  the  purchase  money,  to  recover  against 
the  vendor,  he  must  not  only  tender  the  money 
before  suit  brought,  but  he  must  show  his  readi- 
ness to  perform  by  having  it  in  court,  ready  to 
be  paid  in  the  event  of  a  verdict  in  his  favor. 
Dwyer  v.  Wright,  162  Pa.  St.  405. 

In  Georgia  it  seems  also  that  the  action  of 
ejectment  may  be  resorted  to  for  the  same 
purpose  on  payment  of  all  the  purchase  money 
due  or  unconditional  tender  of  the  same.  Doe 
v.  Swift,  39  Ga.  91. 

In  Wyoming  the  same  rule  has  been  laid 
down.  Anderson  v.  Rasmussen,  (Wyo.  1894) 
36  Pac.  Rep.  820. 

In  the  Federal  Courts,  in  the  case  of  Melenthin 
v.  Keith,  17  Fed.  Rep.  583,  the  rule  of  the  text 
was  supported.  But  this  decision  does  not 
seem  to  be  in  harmony  with  the  general  doc- 
trine announced  in  the  courts  of  the  United 
States  as  to  the  necessity  of  the  legal  title  in 
the  plaintiff  to  support  ejectment.  See  supra, 
this  section.  Equitable  Interest. 

Action  Against  Intruder.  —  Where  in  1814,  by 
agreement  under  seal,  A  contracted  to  buy, 
and  B  to  sell  to  A,  a  tract  of  land,  and  B 
bound  himself  to  give  a  deed  to  A  for  it,  and 
A  paid  the  purchase  money  and  went  into 
possession  and  remained  until  1825,  when  he 
moved  from  the  vicinity,  and  subsequently  C 
took  possession  of  the  land,  it  was  held  that 
the  fact  that  A  had  not  obtained  a  deed  from 
B  was  not  a  sufficient  ground  for  applying  to 
a  court  of  equity  to  give  him  possession  as 
against  an  intruder,  but  that  his  remedy  was 
by  ejectment.  Haythorn  v.  Margerem,  7  N. 
J.  Eq.  324. 

4.  Prevailing  Rule  Disallowing  Vendee  to 
Bring  Ejectment  Against  Vendor  for  Specific  Per- 
formance.—  Trammell  r.  Simmons,  17  Ala. 
411;  Felger  v.  Coward,  35  Cal.  650;  San  Felipe 
Min.  Co.  v.  Belshaw,  49  Cal.  655. 

In  Malloy  v.  Malloy,  35  Neb.  224,  thecouit 
said:  "  A  party  who  holds  under  a  contract  for 
the  purchase  is  not,  in  law,  deemed  possessed 
of  the  legal  estate  in  the  premises,  and,  unless 
expressly  authorized  by  statute  to  do  so,  can- 
not maintain  ejectment." 

It  has  been  held  that  the  obligee  in  a  bond 
who  goes  into  land  under  a  parol  agreement 
that  he  may  occupy  the  same  until  the  pur- 
chase-money is  due  is  only  a  tenant  at  will  to 
the  obligor  and  cannot  eject  the  latter  or  any 
one  taking  title  from  him.  Richardson  v. 
Thornton,  7  Jones  L.  (52  N.  Car.)  458. 
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7.  Mortgagor  and  Mortgagee  —  a.  ACTION  BY  MORTGAGOR  —  (i)  Against 
Mortgagee  —  (a)  in  General.  — ■  A  mortgagee  or  his  assignee  in  possession  of  the 
mortgaged  premises,  lawfully  acquired  after  condition  broken,  cannot  be  dis- 
possessed in  an  action  of  ejectment  by  the  mortgagor  or  by  one  claiming 
under  him  until  the  debt  is  paid  or  so  long  as  the  mortgage  is  subsisting  and 
unsatisfied.1 

Jurisdictions  Regarding  Mortgage  as  Lien. — And  even  in  jurisdictions  in  which  a 
mortgage  is  regarded  as  a  mere  lien,a  and  even  where,  by  statute,  the  mort- 
gagee is  not  permitted  to  recover  the  mortgaged  premises  by  reason  of  the 
default  of  the  mortgagor,  still,  if  the  mortgagee  makes  a  lawful  or  peaceable 


In  New  York  it  has  been  held  that  a  vendee 
under  a  contract  expressly  providing  that  if 
he  failed  to  perform  the  contract  or  any  part 
of  the  same  the  vendor  was  entitled  to  imme- 
diately "  have  the  right  to  declare  the  same 
void,"  could  not  maintain  ejectment  against  a 
subsequent  grantee  of  the  vendor  holding  the 
legal  title  without  showing  that  he  had  com- 
plied with  the  terms  of  the  contract  of  purchase 
and  was  thereby  entitled  to  the  right  of  pos- 
session.   Bennett  v.  Gray,  92  Hun  (N.  Y.)  86. 

Executed  Contract  Not  Dependent  on  Contem- 
poraneous Executory  Contract.  —  Where  the  de- 
fendant in  ejectment  held  the  land  in  question 
by  virtue  of  a  lease  from  the  University  of 
Vermont,  and  on  the  17th  day  of  September, 
1836,  assigned  his  term  by  indorsement  on  his 
lease  to  the  plaintiff  by  an  assignment,  abso- 
lute, unconditional,  and  without  reservation, 
and  at  the  same  time  undertook  by  separate 
writing  to  surrender  the  possession  of  the  land 
to  the  plaintiff  by  the  first  of  April  following, 
and  on  the  same  occasion  and  as  a  part  of  the 
contract  the  plaintiff  undertook,  by  writing  on 
his  part,  to  pay  certain  sums  then  due  to  the 
university  for  arrearages  of  rent,  and  also  a 
further  sum  to  the  defendant  to  make  up  the 
full  consideration  of  the  assignment,  which 
payments  were  to  be  made  by  the  first  day  of 
October,  1838,  and  it  appeared  further  that 
neither  party  performed  according  to  his  un- 
dertaking, but  that  the  plaintiff  neglected  to 
make  the  stipulated  payments,  and  that  the 
defendant  refused  to  surrender  possession  of 
the  premises,  it  was  held  that  the  contract  of 
sale  was  already  executed  by  an  assignment, 
absolute  and  unconditional  in  its  terms,  and  it 
could  not  be  dependent  upon  a  contempora- 
neous executory  contract,  and  hence  the 
assignee  might  maintain  ejectment  for  the 
premises  without  making  the  stipulated  pay- 
ment.   Strong  v.  Garfield,  10  Vt.  497. 

1.  Action  by  Mortgagor  Not  Maintainable 
Against  Mortgagee  in  Possession.  —  Bryan  v. 
Brasius,  162  U.  S.  415;  Brobst  v.  Brock,  10 
Wall.  (U.  S.)  519;  Kelgourw.  Wood,  64  111.  345. 
See  also  Den  v.  Wright,  7  N.  J.  L.  178,  11  Am. 
Dec.  546;  Berlack  v.  Halle,  22  Fla.  248. 

And  it  has  been  said  that  the  possession 
itself  of  the  defendant  is  prima  facie  evidence 
that  the  money  has  not  been  paid.  Den  v. 
Wright,  7  N.  J.  L.  178,  n  Am.  Dec.  546. 

The  Assignee  of  a  Mortgage,  after  condition 
broken,  being  in  possession  of  the  real  estate 
mortgaged,  and  also  being  the  holder  of  the 
note  secured  by  the  mortgage  and  the  assign- 
ment thereof,  can  defend  his  possession  under 
the  mortgage,  in  ejectment  brought  by  the 


mortgagor  or  those  claiming  under  him.  Kil- 
gour  v.  Gockley,  83  111.  109. 

In  Missouri  the  rule  of  the  text  has  been 
held  to  apply  in  favor  of  a  beneficiary  in  a 
deed  of  trusl.  Johnson  v.  Houston,  47  Mo. 
227. 

In  Pennsylvania  the  mortgagor  may  enforce 
his  equitable  rights  against  the  mortgagee  in 
possession  in  an  action  of  ejectment,  and  in 
such  case  the  rents  and  profits  to  be  accounted 
for  and  the  sum  due  and  owing  by  the  mort- 
gagor will  be  determined  by  the  jury.  Reiten- 
baugh  v.  Ludwick,  31  Pa.  St.  131 ;  Wells  v. 
Van  Dyke,  109  Pa.  St.  330. 

Action  Against  Trespasser.  —  In  North  Caro- 
lina, where  an  action  of  ejectment  may  be  sup- 
ported by  an  equitable  title,  it  has  been  held 
that  the  owner  of  the  equity  of  redemption  of 
mortgaged  property  may  recover  in  an  action 
of  ejectment  as  against  a  mere  trespasser  not 
claiming  the  legal  title  or  that  he  holds  under 
the  owners  of  that  title.  Arrington  v.  Arring- 
ton,  114  N.  Car.  116. 

But  for  the  rule  at  common  law,  see  supra, 
this  section,  Equitable  Interest. 

Action  by  Execution  Creditor  Against  Mort- 
gagor. —  In  Connecticut  it  has  been  held  that 
for  all  purposes  except  for  the  security  of  the 
mortgagee,  the  mortgagor  is  regarded  as  the 
owner  of  the  land,  and  where  an  execution 
creditor  has  acquired  title  of  the  mortgagor,  he 
may  maintain  ejectment  against  the  latter. 
Downing  v.  Sullivan,  64  Conn.  1.  In  this  case 
it  also  appeared  that  the  plaintiff  was  the 
assignee  of  the  mortgage,  he  having  paid  the 
mortgage  debt. 

2.  Action  Not  Maintainable  by  Mortgagor  in 
Jurisdictions  Regarding  Mortgage  as  Lien.  — 
Spect  v.  Spect,  88  Cal.  440;  Dutton  v.  War- 
schauer,  21  Cal.  625,  82  Am.  Dec.  765. 

In  Texas,  where  a  mortgage  is  regarded  as 
a  mere  lien,  it  has  been  held  that  an  action  of 
ejectment  cannot  be  maintained  by  a  mort- 
gagor against  a  mortgagee  who  is  rightfully 
in  possession  after  condition  broken,  without 
first  discharging  the  incumbrance.  Hannay 
v.  Thompson,  14  Tex.  142;  Duke  v.  Reed,  64 
Tex.  715. 

But  the  mortgagee  cannot  demand  payment 
of  the  money  secured  by  the  mortgage  before 
giving  up  the  premises,  where  he  has  obtained 
possession  by  unlawful  trespass.  Loving  v. 
Milliken,  59  Tex.  423. 

Mortgagee  Placed  in  Possession  at  Time  of 
Execution  of  Mortgage.  —  In  Spect  v.  Spect,  SS 
Cal.  440,  it  was  held  that  where  a  mortgagor 
has  placed  his  mortgagee  in  possession  of  the 
mortgaged  premises  at  the  time  of  the  execu- 
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entry  upon  the  mortgaged  premises  after  condition  broken,  he  may  maintain 
such  possession  against  ejectment  by  the  mortgagor  or  any  person  claiming 
under  him,  subject  to  be  defeated  only  by  the  payment  of  his  debt.1  This 
view  of  the  law  in  no  manner  interferes  with  the  just  rights  of  the  mortgagor, 
and  at  the  same  time  it  does  not  sacrifice  the  interest  of  the  mortgagee  to  the 
merest  technicalities  of  the  law.  But  in  Michigan  a  different  rule  has  been 
laid  down  under  a  similar  statute.2 

Possession  of  Purchaser  at  Void  Foreclosure  Sale.  —  Likewise,  it  has  been  held  that  a 
purchaser,  whether  he  be  the  mortgagee  himjelf  *  or  a  stranger,4  at  a  mortgage 
foreclosure  sale,  defective  and  void  as  against  the  owner  of  the  equity  of 
redemption  for  any  cause,  such  as  the  failure  to  make  the  owner  of  the  equity 
of  redemption  a  party  to  the  foreclosure  action,  becomes  the  assignee  of  the 
mortgage,  and  if  he  lawfully  enters  into  possession  of  the  real  estate  purchased 
he  becomes  a  mortgagee  in  possession,  and  may,  like  any  other  mortgagee  in 
possession,  defend  against  an  action  of  ejectment. 

(b)  Payment  or  Tender  After  Default.  —  It  has  been  held  that,  upon  payment  or 
tender  of  payment  of  the  mortgage  debt  by  the  mortgagor,  after  default  and 
before  foreclosure,  ejectment  will  lie  in  his  favor  upon  the  refusal  of  the  mort- 
gagee to  surrender  the  possession.5 


tion  of  the  mortgage,  he  cannot  maintain  eject- 
ment against  him  while  the  debt  for  which  the 
mortgage  was  given  remains  unsatisfied. 

1.  Minnesota.  —  Pace  v.  Chadderdon,  4  Minn. 
499- 

Montana.  —  Fee  v.  Swingly,  6  Mont.  596. 

New  York.  —  Pell  v.  Ulmar,  18  N.  Y.  142; 
Kortright  v.  Cady,  21  N.  Y.  343.  78  Am.  Dec. 
145;  Hubbell  v.  Moulson,  53  N.  Y.  227,  13 
Am.  Rep.  519;  Trimm  v.  Marsh,  54  N.  Y.  599, 
13  Am.  Rep.  623;  Madison  Ave.  Baptist 
Church  v.  Oliver  St.  Baptist  Church,  73  N.  Y. 
94;  Van  Duyne  v.  Thayre,  14  Wend.  (N.  Y.) 
233;  Phyfe  v.  Riley,  15  Wend.  (N.  Y.)  248,  30 
Am.  Dec.  55;  Jackson  v.  Minkler,  10  Johns. 
(N.  Y.)  480;  St.  John  v.  Bumpstead,  17  Barb. 
(N.  Y.)  100;  Jackson  v.  Bowen,  7  Cow.  (N.  Y.)  13. 

Oregon.  —  Roberts  v.  Sutherlin,  4  Oregon 
220;  Cooke  v.  Cooper,  18  Oregon  142,  17  Am. 
St.  Rep.  709. 

Wisconsin. — Gillett  v.  Eaton,  6  Wis.  30; 
Tallman  v.  Ely,  6  Wis.  244;  Stark  v.  Brown, 
12  Wis.  572,  78  Am.  Dec.  762;  Hennesy  v. 
Farrell,  20  Wis.  42;  Brinkman  v.  Jones,  44 
Wis.  512. 

See  also  Olmsted  v.  Elder,  5  N.  Y.  144; 
Craft  v.  Merrill,  14  N.  Y.  456;  Chase  v.  Peck, 
21  N.  Y.  581;  Watson  v.  Spencc,  20  Wend.  (N. 
Y.)  260;  Fox  v.  Lipe,  24  Wend.  (N.  Y.)  164; 
Casey  v.  Buttolph,  12  Barb.  (N.  Y.)  637;  Mc- 
Cormick  v.  Herndon,  78  Wis.  661. 

Possession  by  Tenant.  —  In  Hennesy  v.  Far- 
rell, 20  Wis.  42,  it  was  held  that  a  mortgagee 
may  take  peaceable  possession  of  the  mort- 
gaged premises  through  a  duly  authorized  ten- 
ant so  as  to  constitute  a  defense  against  an 
action  of  ejectment. 

Assumption  by  Mortgagee  of  Former  Rightful 
Possession. —  In  Townshend  it.  Thomson,  139 
N.  Y.  162,  the  court  said:  "  So,  too,  a  mort- 
gagee once  lawfully  in  possession  of  the  land, 
who  has  been  wrongfully  deprived  of  the  pos- 
session by  the  mortgagor  or  any  other  in- 
truder, may  resume  his  possession,  if  he  can, 
and  again  hold  the  pledge  in  possession. 
Never  having  voluntarily  surrendered  or 
abandoned  ihe  possession,  he  has  not  lost  his 
right  to  the  possession,  and  he  may  again 


peaceably  enter  into  possession  and  thus  be 
restored  to  his  rightful  position  as  mortgagee 
in  possession." 

2.  Rule  in  Michigan  as  to  Action  by  Mortgagor. 
—  Humphrey  v.  Hurd,  29  Mich.  44.  See  also 
Caruthers  v.  Humphrey,  12  Mich.  270;  Wagar 
v.  Stone,  36  Mich.  364;  Lee  v.  Clary,  38  Mich. 
223. 

Mortgagee  Voluntarily  Put  in  Possession.  —  But 

in  this  state  it  has  been  held  that  where  a 
mortgagor  has  deliberately  and  intentionally 
yielded  up  possession  to  a  claimant,  the  mort- 
gagor cannot  maintain  ejectment  against  him 
without  either  notice  or  payment.  Newton  v. 
McKay,  30  Mich.  380;  Reading  v.  Waterman, 

46  Mich.  109;  Morse  v.  Byam,  55  Mich.  599.  . 

3.  Action  Against  Purchaser  at  Void  Foreclosure 
Sale.  —  Cooke  v.  Cooper,  18  Oregon  142,  17 
Am.  St.  Rep.  709;  Miner  v.  Beekman,  50  N. 
Y.  337- 

4.  Brobst  v.  Brock,  10  Wall.  (U.  S.)  530; 
Moulton  v.  Leighton,  33  Fed.  Rep.  143;  Kel- 
gour  v.  Wood,  64  111.  345;  Johnson  v.  Sandhoff, 
30  Minn.  197;  Frische  v.  Kramer,  16  Ohio  125, 

47  Am.  Dec.  368.  See  also  Berlack  v.  Halle, 
22  Fla.  248. 

Compare  Morrow  v.  Morgan,  48  Tex.  304, 
affirmed  60  Tex.  190;  Watson  v.  Spence,  20 
Wend.  (N.  Y.)  260. 

In  Shriver  v.  Shriver,  86  N.  Y.  575,  a  differ- 
ent rule  was  supported.  In  that  case  the  court 
said:  "  The  case  is  supposed  to  be  like  that  of 
Miner  v.  Beekman,  50  N.  Y.  337.  It  is  differ- 
ent in  an  important  particular.  There  the 
entry  was  by  the  mortgagee,  who  was  also  the 
purchaser  at  the  sale.  He  thus  became  a 
mortgagee  in  possession,  and  could  defend 
against  the  owner  of  the  equity  of  redemption 
or  his  representative  any  action  except  one  for 
an  accounting  of  the  rents  and  profits  and  to 
redeem." 

But  in  Townshend  v.  Thomson,  139  N.  Y. 
161,  the  rule  of  the  text  was  declared.  To  the 
same  effect,  see  Croncr  v.  Cowdrey,  139  N.  Y. 
471,  36  Am.  St.  Rep.  716. 

6.  Effect  of  Payment  or  Tender  After  Default.  — 
Edwards    v.  Farmers'  F.  Ins.,  etc.,  Co.,  21 
Wend.  (N.  Y.)  467,  affirmed  26  Wend.  (N.  Y.) 
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EJECTMENT. 


Mortgagor  and  Mortgagee. 


Receipt  of  Routs  aud  Profits.  —  But  it  has  been  held  that,  in  the  absence  of  an 
agreement  between  the  parties,  there  is  no  legal  satisfaction  of  the  mortgage 
by  the  receipt  of  rents  and  profits  by  a  mortgagee  in  possession  to  an  amount 
sufficient  to  satisfy  it  so  as  to  entitle  the  mortgagor  to  an  action  of  ejectment 
against  the  mortgagee,  because  of  the  necessity  to  resort  to  an  accounting  in 
equity  in  order  to  have  the  rents  and  profits  applied  to  the  satisfaction  of  the 
mortgage.1 

Where  Debt  Barred  by  Statute  of  Limitations. —  It  has  been  held  that  the  debt  is 
not  satisfied  or  paid  by  the  mere  lapse  of  time  so  as  to  entitle  the  mortgagor 
to  an  action  of  ejectment,  since  the  statute  of  limitations  is  a  bar  to  the 
remedy  against  him  only,  and  does  not  extinguish  or  even  impair  his 
obligation.* 

(c)  Requisites  of  Mortgagee's  Possession. — 'It  is  ordinarily  sufficient  that  a  mort- 
gagee is  lawfully  in  possession  after  default  upon  the  mortgage,  and  it  has 
been  said  that  the  possession  need  not  be  given  under  the  mortgage  nor  with 
a  view  thereto.3  But  a  possession  of  the  mortgagee  acquired  by  either  force 
or  fraud  against  the  will  and  consent  of  the  rightful  owner,  and  without  even 
color  of  lawful  authority  as  it  respects  such  owner,  and  amounting  only  to  a 
pure  trespass,  is  insufficient  to  defend  an  action  of  ejectment.4 

(2)  Against  Third  Tersoti.  —  It  has  been  held  to  be  no  defense  to  an  action 
of  ejectment  brought  by  a  mortgagor  against  any  other  person  than  the  mort- 
gagee, that  the  legal  title  is  in  the  mortgagee  and  the  law  day  of  the  mortgage 
has  arrived.  The  mortgagor  must  be  considered  as  the  real  and  legal  owner 
as  against  every  stranger,  and  a  defendant  in  ejectment  is  not  permitted  to 
set  up  an  outstanding  legal  title  in  the  mortgagee  with  which  he  does  not 
connect  himself.5 

b.  Action  by  Mortgagee —  (1)  Against  Mortgagor  —  (a)  in  General  — 
After  Condition  Broken.  —  The  rule  is  well  established  at  common  law  that  a. 
mortgagee,  after  condition  broken,  may  recover  in  ejectment  against  the 
mo"tgagor  and  those  claiming  under  him.6    And  the  law  seems  equally  well 

541.    See  also  Trimm  v.  Marsh,  54  N.  Y.  599,  held  that  possession  obtained  by  the  mortgagee 

13  Am.  Rep.  623.    Compare  Parsons  v.  Welles,  through  an  arrangement  with  the  mortgagor 

17  Mass.  419.  whose  lease  has  expired,  without  the  consent 

Payment  Before  Decree  of  Foreclosure  Executed.  of  the  mortgagor,  is  not  such  a  lawful  posses- 

—  It  has  been  held  that  upon  failure  to  pay  sion  as  will  constitute  a  defense  against  an 

the  mortgage  debt  at  the  time  stipuJated  in  the  action  of  ejectment.    Russell  v.  Ely,  2  Black, 

mortgage,  the  estate  of  the  mortgagor  becomes  (U.  S.)  575. 

forfeited,  and  ejectment  cannot  be  maintained         5.  Action  by  Mortgagee  Against  Third  Person.. 

against  the  mortgagee  in  possession,  or  those  — Allen  v.  Kellam,  69  Ala.  447;    Denby  v. 

holding  under  him,  until  payment  of  the  debt,  Mellgrew,  58  Ala.  147;  Duval  v.  McLoskey, 

but  that  payment  satisfies  an  unexecuted  de-  1  Ala.  708;  Scott  v.  Ware,  65  Ala.  174;  Dunton 

cree  of  foreclosure,  and  revests  the  estate  in  v.  Keel,  95  Ala.  162;  Johnson  v.  Cornett,  29. 

the  mortgagor,  his  heirs  or  assigns,  and  may  Ind.  59;  Woods  v.  Hilderbrand,  46  Mo.  284,  2 

be  given  in  evidence  to  support  the  action.  Am.  Rep.  513;  Den  v.  Dimon,  10  N.  J.  L.  156; 

Wells  v.  Rice,  34  Ark.  346.  Raynor  v.  Wilson,  6  Hill  (N.  Y.)  469.    See  also 

1.  Receipt  of  Rents,  etc.,  as  Satisfaction  of  Mort-  Jackson  v.  Bronson,  ig  Johns.  (N.  Y.)  325; 
gage. —  Hubbell  v.  Moulson,  53  N.  Y.  228,  13  Runyan  v.  Mercereau,  11  Johns.  (N.  Y.)  534, 
Am.  Rep.  519.  6  Am.  Dec.  393.    Compare  Beall  v.  Harwood, 

2.  Mortgage  Not  Satisfied  by  Debt  Being  Barred  2  Har.  &  J.  (Md.)  167,  3  Am.  Dec.  532. 

by  Statute.  —  Spect  v.  Spect,  88  Cal.  444.    See        6.  Action  by  Mortgagee  Against  Mortgagor 

also  Henry  v.  Confidence  Gold,  etc.,  Min.  Co.,  After  Condition  Broken — Illinois.  —  Carroll  v. 

1  Nev.  619;  Den  v.  Wright,  7  N.  J.  L.  178,  11  Ballance,  26  111.  9,  79  Am.  Dec.  354;  Jackson 

Am.  Dec.  546.  v.  Warren,  32  111.  331;  Oldham  v.  Pfleger,  84 

3.  Lawful  Possession  by  Mortgagee  After  De-  111.  102;  Johnson  v.  Watson,  87  111.  53;;  Finlon 
fault  Sufficient.  —  Madison  Ave.  Baptist  Church  v.  Clark,  118  111.  32;  Barrett  v.  Hinckley,  124 
v.  Oliver  St.  Baptist  Church,  73  N.  Y.  82;  111.  32,  7  Am.  St.  Rep.  331;  Delahay  v.  Cle- 
Hannay  v.  Thompson,  14  N.  V.  142;  Duke  v.  ment,  4  111.  202. 

Reed,  64  Tex.  715.  Maryland.  —  Ahem     v.    White,    39  Md. 

4.  Possession  Acquired  by  Force  or  Fraud  Insuffi-  409. 

cient. —  Howell  v.  Leavitt,  95  N.  Y.  617;  Lov-         Missouri.  —  Walcop  v.  McKinney,  10  Mo. 

ing  v.  Milliken,  59  Tex.  423.    See  also  Gross  229;  Sutton  v.  Mason,  38  Mo.  120;  Allen  v. 

v.  Welwood,  90  N.  Y.  638.  Ranson,  44  Mo.  263,  100  Arn.  Dec.  282;  Red- 

Under  a  statute  in    Wisconsin  it  has  been  dick  v.  Gressman,  49  Mo.  389. 
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established  that  where  a  debt  in  a  mortgage  is  payable  in  instalments,  the 
condition  is  broken  by  nonpayment  of  the  first  instalment,  and  the  mortgagee 
may  thereafter  resort  to  his  action  of  ejectment.1 

Default  in  Payment  of  Interest.  —  Also,  if  the  agreement  is  that  the  mortgagee 
may  dispose  of  the  premises  in  case  the  interest  is  not  paid  annually,  an  action 
of  ejectment  will  lie  upon  a  default  in  such  payment.2 

Foreclosure  Proceedings  as  Prerequisite.  —  But,  apart .  from  statute,  a  mortgagee 
may,  after  default,  maintain  ejectment  against  the  mortgagor  without  fore- 
closure or  sale.3  But,  by  statute  in  Michigan,  it  is  provided  that  no  action  of 
ejectment  shall  be  maintained  by  a  mortgagee  or  his  assigns  or  representatives 
for  the  recovery  of  the  mortgaged  premises  until  the  title  thereto  shall  have 
become  absolute  upon  a  foreclosure  of  the  mortgage.4 

Before  Default.  —  And  the  rule  has  been  laid  down  that  since,  by  the  execu- 
tion of  a  mortgage,  the  entire  legal  estate,  as  well  as  the  right  of  possession, 
passes  to  the  mortgagee,  unless  it  is  expressly  provided  that  the  mortgagor 
shall  retain  possession  till  default  in  payment,  the  mortgagee  may  maintain 
ejectment  against  the  mortgagor  or  those  claiming  under  him  as  well  before  as 
after  default.5 

Jurisdiction  in  Which  Legal  Title  Remains  in  Mortgagor.  —  But  in  those  jurisdictions 


New  Jersey.  —  Den  v.  Stockton,  12  N.  J.  L. 
322. 

North  Carolina.  —  Fuller  v.  Wadsworth,  2 
Ired.  L.  (24  N.  Car.)  263,  38  Am.  Dec.  692; 
Williams  v.  Bennett,  4  Ired.  L.  (26  N.  Car.) 
122;  Kiser  v.  Combs,  114  N.  Car.  640. 

In  Ely  v.  McGuire,  2  Ohio  223,  it  was  held 
that  the  title  of  mortgaged  premises  remained 
in  the  mortgagor  as  against  all  the  world  ex- 
cept the  mortgagee,  and  also  as  against  him 
until  the  deed  becomes  absolute  at  law  by 
the  nonperformance  of  the  condition,  and 
the  mortgagee  takes  legal  steps  to  reduce  the 
premises  to  possession,  but  that,  where  the 
money  secured  by  the  mortgage  is  due  and 
unpaid,  the  mortgagee  may  recover  in  eject- 
ment against  the  mortgagor. 

Under  statute  in  Vermont  it  has  been  held 
that  the  estate  and  right  of  possession  are 
given  to  the  mortgagee  only  after  condition 
broken,  and  that  he  may  then  sustain  his 
action  of  ejectment  against  the  mortgagor  or 
his  grantees,  even  without  notice  to  quit. 
Alkinson  v.  Burt,  I  Aik.  (Vt.)  329;  Lyman  v. 
Mower.  6  Vt.  345;  Wilson  v.  Hooper,  13  Vt. 
653;  Pierce  v.  Brown,  24  Vt.  169;  Ford  v. 
Steele,  54  Vt.  562. 

Action  by  Indorsee  of  Mortgage.  —  The  mere 
indorsement  of  a  mortgage  by  the  mortgagee 
to  a  third  person  without  words  of  grant  will 
not  invest  such  indorsee  with  the  legal  title 
so  as  to  enable  him  to  maintain  an  action  of 
ejectment.  Robinson  v.  Cahalan,  91  Ala. 
479- 

1.  Action  Against  Mortgagor  After  Default  in 
Payment  of  Instalment.  —  Reddick  v.  Gressman, 
49  Mo.  392;  Smith  v.  Shuler,  12  S.  ti  R.  (Pa.) 
240;  Carroll  v.  Ballance,  26  III.  9,  79  Am.  Dec. 
354- 

2.  Default  in  Payment  of  Interest.  —  Alsop  v. 
Peck,  2  Root  (Conn.)  224. 

In  Rhode  Island  il  has  been  held  that  where 
a  mortgage  was  executed  with  condition  to 
pay  a  promissory  note  of  four  hundred  dollars 
at  the  end  of  four  years,  with  interest  payable 
annually,  the  condition  of  the  mortgage  was 
equally  broken  by  the  nonpayment  of  the  in- 
terest stipulated  to  be  paid  annually  as  it 


would  be  by  the  nonpayment  of  the  principal 
when  due,  and  a  conditional  judgment  for 
possession  in  an  action  of  ejectment  was 
ordered  to  be  entered  up  in  conformity  with 
the  provisions  of  the  statute.  Carpenter  v. 
Carpenter,  6  R.  I.  542. 

3.  Foreclosure  Proceedings  Unnecessary.— 
Allen  v.  Ranson,44Mo.  263,  100  Am.  Dec.  282. 

In  Kiser  v.  Combs,  114  N.  Car.  640,  it  was 
held  that  a  mortgagee  was  entitled  to  maintain 
an  action  of  ejectment  against  the  mortgagor, 
even  though  a  foreclosure  suit  brought  prior 
thereto  was  not  conclusive  upon  the  defendant 
on  the  ground  that  the  service  was  by  publica- 
tion, and  the  affidavit  was  insufficient  to 
authorize  such  service. 

In  New  Jersey  it  has  been  held  that  a  mort- 
gagee may  maintain  ejectment,  notwithstand- 
ing the  statute  requiring  a  foreclosure  as  the 
first  proceeding  in  the  collection  of  the  debt. 
Mershon  v.  Castree,  57  N.  J.  L.  484. 

4.  In  Michigan  Foreclosure  Proceedings  a  Pre- 
requisite. —  Todd  v.  Davis,  32  Mich.  160; 
Mundy  v.  Monroe,  1  Mich.  68;  Howell's 
Annot.  Stat.  (1882),  £  7847. 

5.  Action  Against  Mortgagor  Before  Default. — 
Rockwell  "'.  Bradley,  2  Conn.  1;  Barrett  v. 
Hinckley,  124  111.  32,  7  Am.  St.  Rep.  331;  Doe 
v.  Grimes,  7  Blackf.  (Ind.)  1;  Doe  v.  Mace,  7 
Blackf.  (Ind.)  2.  See  also  Birch  <•.  Wright.  1 
T.  R.  381. 

In  Doe  v.  Grimes,  7  Blackf.  (Ind.)  1,  the  court 
said:  "  The  law,  we  think,  is  well  settled  that 
the  mortgagee,  by  virtue  of  his  mortgage,  be- 
comes the  legal  owner  of  the  premises  and  is 
consequently  entitled  at  law  to  the  immediate 
possession,  unless  there  be  an  agreement  be- 
tween the  parties  expressed  in  the  contract  or 
plainly  inferable  from  it,  that  the  mortgagor 
shall  remain  in  possession. " 

Under  statute  in  Maine  it  has  been  held  that 
a  mortgagee,  immediately  upon  the  execution 
of  his  mortgage,  may  maintain  an  action  for 
the  possession  of  the  mortgaged  premises 
without  waiting  for  a  breach  of  the  condition 
of  the  mortgage  when  there  is  no  agreement  to 
the  contrary.  Brastow  v.  Barrett,  82  Me. 
456. 
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EJECTMENT. 


Mortgagor  and  Mortgagee. 


whore  a  mortgage  is  regarded  as  a  mere  chose  in  action,  and  as  giving  no  legal 
estate  in  the  land,  but  operates  simply  as  a  lien  thereon,  the  mortgagor 
remaining  both  the  legal  and  equitable  owner  of  the  fee,  it  is  held  that  eject- 
ment will  not  lie  at  the  suit  of  the  mortgagee  against  the  owner  of  the  equity 
of  redemption.1 

(b)  Necessity  of  Prior  Demand.  —  It  is  the  prevailing  rule  that  an  action  of  eject- 
ment may  be  brought  after  condition  broken,  without  demand  of  possession 
or  notice  to  quit,*  and  such  formalities  have  been  held  not  to  be  requisite, 
even  where  the  action  was  brought  before  condition  broken.3 

(o)  Evidence  of  Outstanding  Title  Inadmissible.  —  It  has  been  held  that  a  mortgagor 
will  not  be  permitted  as  against  his  mortgagee  to  set  up  title  in  a  stranger 
with  which  he  is  in  no  wise  connected,  as  that  the  mortgagee  has  leased  the 
premises  for  the  purpose  of  defeating  the  recovery.* 

Outstanding  Prior  Mortgage.  —  Also  it  has  been  held  that  a  mortgage,  though  in 
form  a  conveyance  of  the  legal  estate,  is  in  substance  only  a  pledge  of  the  land 
of  a  mortgage  debt,  and  the  mortgagee  is  to  be  regarded  as  holding  the  legal 
title  only  for  the  purpose  of  enforcing  payment  of  the  debt,  and  hence  a 
second  mortgagee  can  maintain  ejectment  against  the  mortgagor,  although 
there  is  an  outstanding  unsatisfied  prior  mortgage,  and  it  makes  no  difference 
if  the  prior  mortgage  was  expressly  excepted  from  the  incumbrances  covenanted 
against  in  the  second  mortgage.5 

(2)  Against  Assignee.  —  It  has  been  said  that  if  the  mortgagee,  for  a  valu- 
able consideration,  assigns  the  mortgage  indebtedness  to  a  third  party,  and 
the  latter,  after  default  in  payment,  takes  possession  of  the  mortgaged  prem- 
ises, ejectment  will  not  lie  against  him  at  the  suit  of  the  mortgagee,  although 
the  legal  title  is  in  the  latter,  for  the  reason  that  it  would  not  be  in  the  inter- 
est of  the  owner  of  the  indebtedness.6 


1.  Jurisdictions  Not  Allowing  Action  by  Mort- 
gagee—  Delaware.  —  Fox  v.  Wharton,  5  Del. 
Ch.  201. 

Nebraska.  —  Malloy  v.  Malloy,  35  Neb.  228; 
Kyger  v.  Ryley,  2  Neb.  20. 

New  York.  —  New  York  Code  Civ.  Proc, 
§  1498;  Murray  v.  Walker,  31  N.  Y.  399;  Horn 
v.  Keteltas,  46  N.  Y.  605;  Carr  v.  Carr,  52  N. 
Y.  257;  Morris  v.  Budlong,  78  N.  Y.  543; 
Shattuck  v.  Bascom,  105  N.  Y.  43;  Van  Vleck 
v.  Enos,  88  Hun  (N.  Y.)  348;  Stewart  v.  Hutch- 
ins,  13  Wend.  (N.  Y.)  486,  affirmed  6  Hill  (N. 
Y.)  143;  Swart  v.  Service,  21  Wend.  (N.  Y.)36; 
Berdell  v.  Berdell,  33  Hun  (N.  Y.)  535. 

Oregon.  —  Cooke  v.  Cooper,  18  Oregon  142, 
17  Am.  St.  Rep.  709. 

See  also  Smith  v.  Smith,  80  Cal.  323. 

In  Texas  it  has  been  held  that  the  mortgagor 
remains  the  real  owner  of  the  land  and  entitled 
to  the  possession  after  as  before  the  breach  of 
the  condition  of  defeasance,  and  the  mort- 
gagee cannot  maintain  an  action  of  trespass 
to  try  title  to  dispossess  him.  Mann  v.  Falcon, 
25  Tex.  271;  Duty  v.  Graham,  12  Tex.  435,  62 
Am.  Dec.  534. 

2.  Necessity  of  Demand  by  Mortgagee  Before 
Action.  —  Doe  v.  Olley,  12  Ad.  &  El.  481,  40  E. 
C.  L.  101;  Doe  v.  Tom,  4  Q-  B.  615,  45  E.  C. 
L.  615;  Doe  v.  Giles,  5  Bing.  421,  15  E.  C.  L. 
485;  Thunder  v.  Belcher,  3  East  449;  Doe  v. 
Maisey,  8  B.  &  C.  767,  15  E.  C.  L.  335;  Car- 
roll v.  Ballance,  26  111.  9,  79  Am.  Dec.  354; 
Fuller  v.  Wadsworth,  2  Ired.  L.  (24  N.  Car.) 
263,  38  Am.  Dec.  692.  See  Keech  v.  Hall,  I 
Doug.  21;  Wilson  v.  Hooper,  13  Vt.  653;  Sted- 
man  v.  Gassett,  18  Vt.  346.  Compare  Jackson 
■v.  Laughhead,  2  Johns.  (N.  Y.)  75. 


Action    Against    Mortgagor's    Tenant.  —  An 

action  of  ejectment  may  be  maintained  against 
the  under-lessees  of  the  mortgagor  without 
notice  or  demand  for  the  possession,  provided 
they  have  been  let  into  possession  by  the  mort- 
gagor subsequently  to  the  mortgage,  and  with- 
out the  privity  of  the  mortgagee,  but  if  the 
tenancies  were  created  prior  to  the  mortgage, 
the  situation  of  the  mortgagee  is  the  same  as 
that  of  the  mortgagor  before  the  mortgage  was 
made.  Keech  v.  Hall,  1  Doug.  21;  Thunder 
v.  Belcher,  3  East  449;  Doe  v.  Allen,  3  Taunt. 
78;  Doe  v.  Mace,  7  Blackf.  (Ind.)  4;  Middle- 
town  Sav.  Bank  v.  Bates,  11  Conn.  519. 

3.  Rockwell  v.  Bradley,  2  Conn.  1. 

4.  Evidence  by  Mortgagee  of  Outstanding  Title 
Inadmissible.  —  Stanley  v.  Johnson,  113  Ala. 
344- 

5.  Evidence  of  Outstanding  Prior  Mortgage  In- 
admissible.—  Savage  v.  Dooley,  28  Conn.  411, 
73  Am.  Dec.  680;  Burr  v.  Spencer,  26  Conn. 
159,  68  Am.  Dec.  379;  Porter  v.  Seeley,  13 
Conn.  564. 

6.  Action  by  Mortgagee  Against  Assignee.  — 

Barrett  v.  Hinckley,  124  111.  47,  7  Am.  St. 
Rep.  331.  The  court  in  this  case  said:  "  So, 
also,  while  it  is  indispensable  in  all  cases  to  a 
recovery  in  ejectment  that  the  plaintiff  show  in 
himself  the  legal  title  to  the  property  as  set 
forth  in  the  declaration,  except  where  the  de- 
fendant is  estopped  from  denying  it,  yet  it  does 
not  follow  that,  because  one  has  such  title,  he 
may  under  all  circumstances  maintain  the 
action;  and  this  is  particularly  so  in  respect 
to  a  mortgage  title.  Such  tide  exists  for  the 
benefit  of  the  holder  of  the  mortgage  indebted- 
ness, and  it  can  only  be  enforced  by  an  action 
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(3)  Against  Other  Mortgagee.  —  It  has  been  held  that  if  there  are  two  sev- 
eral mortgages  of  the  same  land,  the  mortgagee  who  has  the  legal  estate  will 
be  entitled  to  recover  in  an  ejectment  against  the  other  mortgagee,  although 
his  mortgage  be  of  a  subsequent  date.1 

(4)  Against  Stranger.  —  In  California,  where  a  mortgage  does  not  pass 
the  title,  but  is  regarded  as  a  mere  lien,  it  has  been  held  that  the  mortgagee 
cannot  maintain  an  action  of  ejectment  against  a  person  in  possession,  although 
the  possession  of  the  latter  was  insufficient  to  give  him  a  title  under  the  stat- 
ute of  limitations,2  and  it  would  seem  to  be  the  prevailing  rule  that  the  mort- 
gagor must  be  considered  as  the  real  and  legal  owner  as  against  a  stranger, 
and  hence  an  action  of  ejectment  cannot  be  maintained  against  a  stranger  by 
the  mortgagee.3 

8.  Action  by  Purchaser  at  Foreclosure  Sale.  —  A  purchaser  at  a  valid  fore- 
closure sale,  to  whom  a  conveyance  is  made  by  the  mortgagee,  is  the  holder 
of  the  legal  title,  and  may  maintain  ejectment.4  And  it  has  been  held  that 
the  fact  that  a  third  person  was  the  purchaser,  and  a  mere  conduit  of  title 
from  the  mortgagee  to  him  and  back  to  the  mortgagee  after  the  mortgage  was 
foreclosed,  does  not  operate  as  a  mere  assignment  of  the  mortgage,  but  as  a 
conveyance  of  the  legal  title  to  the  land  so  as  to  support  ejectment.5 

9.  Action  by  Assignee  of  Mortgagee.  —  The  assignee  of  the  estate  of  a  mort- 
gagee, if  the  owner  of  the  mortgage  debt,  may  maintain  ejectment  in  his  own 
name  for  his  own  use,  and  if  not  the  holder  of  the  debt,  the  action  may  be 
brought  in  his  name  for  the  use  of  the  holder  of  the  debt.6  But  it  has  been 
held  that,  in  the  case  of  an  ordinary  mortgage,  the  mere  assignment  of  the  debt 
does  not  vest  the  title  of  the  mortgagee  to  the  land  in  the  assignee  so  as  to 
support  an  ejectment.7 

10.  Action  by  Beneficiary  in  Deed  of  Trust.  — In  Missouri  it  has  been  held 
that  the  beneficiary  in  a  deed  of  trust  to  secure  the  payment  of  a  debt  cannot 
maintain  ejectment  upon  condition  broken. H 

11.  Landlord  and  Tenant  —  a.  ACTION  BY  LANDLORD  —  (1)  Against  Tenant 


in  furtherance  of  his  interests  —  that  is,  as  a 
means  of  coercing  payment." 

1.  Action  by  Mortgagee  Against  Other  Mort- 
gagee.—  Goodtitle  v.  Morgan,  I  T.  R.  755. 
In  this  case  it  was  held  that  a  second  mort- 
gagee who  takes  an  assignment  of  a  term  to 
attend  the  inheritance  and  has  all  the  title 
deeds  may  recover  in  ejectment  against 
the  first  mortgagee,  where  the  second  mort- 
gagee has  no  notice  of  such  prior  mort- 
gage. 

2.  Action  by  Mortgagee  Against  Stranger.  — 

Smith  v.  Smith,  80  Cal.  323. 

3.  See  supra,  this  section.  Action  by  Mort- 
gagee; and  see  also  the  title  Mortgages. 

4.  Action  by  Purchaser  at  Foreclosure  Sale.  — 
Williamson  v.  Mayer,  (Ala.  1898)  23  So.  Rep. 
3;  Trope  v.  Kerns,  83  Cal.  553;  Wilmot  v. 
Bordes,  (Ky.  1889)  u  S.  W.  Rep.  86.  See  also 
JBcll  v.  Howe,  (Supreme  Ct.)  19  N.  Y.  Supp. 
569;  Cook  v.  Bertram,  86  Mich.  356. 

Failure  to  8how  Valid  Foreclosure  Sale.  —  But 
where,  in  an  action  of  ejectment,  a  purchaser 
at  a  foreclosure  sale  failed  to  show  that  the 
sale  was  had,  whether  it  was  a  public  or 
private  sale,  by  whom  it  was  made,  or  the 
price  at  which  the  land  was  purchased,  it  was 
held  that  the  action  could  not  be  maintained. 
Robinson  v.  Cahalan,  91  Ala.  479. 

In  an  action  of  ejectment  brought  by  one 
claiming  under  a  purchase  made  at  a  fore- 
closure sale  in  a  suit,  to  which  the  person 
owning  the  legal  title  at  the  institution  of  such 


suit  was  not  a  party  (such  owner  of  the  legal 
title  having  acquired  title  from  the  mortgagor), 
against  another  in  possession  claiming  under 
one  holding  title  from  such  grantee  of  the 
mortgagor,  the  deed  and  proceedings  in  the 
foreclosure  suit  are  of  no  effect  as  showing 
title  in  the  plaintiff  as  against  the  party  in  pos- 
session or  the  owner  of  the  legal  title.  Berlack 
v.  Halle,  22  Fla.  236. 

In  Michigan  it  has  be<  n  held  that  where 
land  has  been  regularly  sold  under  a  mortgage 
the  mortgagor  cannot,  in  an  action  of  eject- 
ment for  it,  attack  the  mortgage  as  fraudulent, 
or  as  discharged  before  foreclosure,  and  that 
the  remedy  for  such  defects,  if  not  lost  by 
laches,  would  be  in  equity.  Yale  v.  Steven- 
son, 58  Mich.  537. 

5.  Williamson  v.  Mayer,  (Ala.  1898)  23  So. 
Rep.  3.  See  also  Sanders  v.  Cassady,  86  Ala. 
246;  Matkin  v.  Marx,  96  Ala.  501. 

6.  Action  by  Assignee  of  Mortgagee  Against 
Mortgagor,  —  Barrett  v.  Hinckley,  124  III.  32, 
7  Am.  St.  Rep.  331;  Thunder  v.  Belcher,  3 
East  449;  Smartle  v.  Williams,  1  Salk.  245. 
See  also  Jackson  v.  Chase,  2  Johns.  (N.  Y.)  87. 

7.  Bailey  v.  Winn,  101  Mo.  649. 
In  this  case  it  was  held  that  the  assignment 

of  a  mortgage  note  without  an  assignment  of 
the  mortgage  or  transfer  of  the  estate  by  the 
mortgagee  will  not  entitle  the  assignee  to  bring 
an  action  of  ejectment. 

8.  Action  by  3eneflciary  in  Deed  of  Trust.  — 
Siemers  v.  Schrader,  88  Mo.  20. 
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—  (a)  in  General.  —  The  action  of  ejectment  may  be  maintained  by  the  land- 
lord against  his  tenant  holding  over  after  the  expiration  of  the  tenancy 
according  to  the  terms  of  the  lease  1  or  after  forfeiture.2 

(b)  Demand  and  Notice  to  Quit.  —  Sometimes,  by  agreement  3  or  by  operation  of 
law,1  a  demand  of  possession  or  notice  to  quit  is  necessary  before  suit  can 
be  brought  against  the  tenant. 


1.  Action  by  Landlord  Against  Tenant  After 
Expiration  of  Lease.  —  Wheelers.  Reitz,  92  Ind. 
379;  Moore  v.  Morrow,  28  Cal.  552;  Chatard 
v.  O'Donovan,  80  Ind.  20,  41  Am.  Rep.  782. 

2.  Action  by  Landlord  Against  Tenant  Upon 
Forfeiture  of  Lease.  —  Shanfelter  v.  Horner,  81 
Md.  621;  Kirk  v.  Mattier,  140  Mo.  23;  Roach 
v.  Heft'erman,  65  Vt.  485. 

Necessary  Incidents  of  Forfeiture.  —  It  has  been 
held  that  tor  a  breach  of  the  covenant  or  con- 
ditions of  a  lease,  the  lease  is  not  forfeited, 
and  the  lessor  has  no  right  of  re-entry  unless 
there  is  an  express  clause  in  the  lease  which 
authorizes  it.    Johnson  v.  Gurley,  52  Tex.  222. 

Forfeiture  for  Nonpayment  of  Rent. —  Thus 
the  rule  has  been  laid  down  that  the  remedy 
by  ejectment  to  enforce  the  payment  of  rent  is 
never  allowed  except  where  the  right  of  re- 
entry for  nonpayment  of  rent  is  expressly 
stipulated  for  between  the  parties.  Van  Rens- 
selaer v.  Jewett,  2  N.  Y.  141,  51  Am.  Dec.  275. 
See  also  De  Lancey  v.  Ganong,  9  N.  Y.  25; 
Kenege  v.  Elliot,  9  Watts  (Pa.)  258;  Tyler  v. 
Heidorn,  46  Barb.  (N.  Y.)  439;  Campbell  v. 
Shipley,  41  Md.  81;  Hosford  v.  Ballard,  39  N. 
Y.  147. 

But  in  the  case  of  Horton  v.  New  York 
Cent.,  etc.,  R.  Co.,  12  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  30,  affirmed  102  N.  Y.  697,  it 
was  held  that  a  clause  in  the  lease  providing 
for  its  termination  at  the  election  of  the  lessor 
upon  default  in  payment  of  rent,  although  in 
the  form  of  a  mere  stipulation  or  contract,  is 
still  a  condition,  since  it  provides  for  ending 
the  term,  and  forfeiture  of  the  estate  in  case 
of  default,  and  that,  upon  breach  of  the  con- 
dition, ejectment  may  be  maintained  by  the 
lessor  for  the  premises,  although  no  right  of 
entry  was  expressly  reserved  in  the  lease.  In 
this  case  it  was  said:  "  It  was  passingly  staled 
by  Jewett,  J.,  in  Van  Rensselaer  v.  Jewett,  2 
N.  Y.  141,  51  Am.  Dec.  275,  that  the  remedy 
by  ejectment  to  enforce  the  payment  of  rent 
reserved  was  allowed  only  where  a  right  of 
re-entry  was  expressly  stipulated  for  between 
the  parties  to  the  grant.  This  dictum  pro- 
ceeded mainly  upon  the  authority  of  Kenege 
v.  Elliott,  9  Watts  258.  But  in  the  grant  in  that 
case  there  was  nothing  reserved  but  the  rent, 
and  the  plaintiff  was,  therefore,  held  to  be 
restricted  in  his  remedies  to  those  usually  re- 
sorted to  for  the  recovery  of  rent  in  arrear. 
It  was  properly  held  in  that  case  that  an  action 
of  ejectment  for  the  recovery  of  the  property 
on  account  of  the  nonpayment  of  rent  could 
not  be  maintained,  for  no  provision  was  con- 
tained in  the  grant  of  the  nature  of  that  in- 
serted in  this  lease,  declaring  that  the  term  at 
the  election  of  the  lessors  should  cease  if  the 
rent  remained  unpaid.  In  neither  of  these 
cases  was  it  necessary  for  the  decisions  which 
were  made  to  consider  the  point  whether  an 
action  of  ejectment  could  not  also  be  main- 
tained for  the  recovery  of  the  possession  of  the 
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demised  premises  where  the  term  could  be 
ended  after  a  default  in  the  payment  of  rent." 
The  decision  in  this  case  has  been  followed  in 
Missouri  in  the  case  of  Avery  v.  Kansas  City, 
etc.,  R.  Co.,  113  Mo.  561.  See  also  Shanfelter 
v.  Horner,  81  Md.  621. 

In  Brown  v.  Bragg,  22  Ind.  122,  it  was  held 
that  the  failure  of  a  tenant  to  pay  rent  will  not 
work  a  forfeiture  of  his  estate,  unless  it  is  so 
expressed  in  the  lease  or  agreement  so  as  to* 
support  an  action  of  ejectment. 

Waiver  of  Forfeiture.  —  Where  in  a  lease  it 
was  provided,  among  other  things,  that  the 
lessees  should  not,  during  the  term,  sublet  or 
relet  said  premises  nor  any  part  thereof,  with- 
out the  wiitten  consent  of  said  lessor,  and,  in 
case  of  a  violation  of  said  covenant,  said  lease 
should  terminate  at  the  option  of  the  lessor,  it 
was  held,  that,  although  the  condition  of  the 
lease  was  that,  upon  a  breath  of  the  covenant, 
the  lease  should  thereby  become  terminated, 
yet  it  was  at  the  option  of  the  lessor,  and  an 
acceptance  by  him  after  notice  of  the  act  of  for- 
feiture of  rent  reserved,  which  became  due 
and  payable  after  the  act  of  forfeiture,  was  a 
waiver  of  the  forfeiture.  Collins  v.  Hasbrouck, 
56  N  Y.  157,  15  Am.  Rep.  407. 

But  it  has  been  held  that  if  a  lessee  exercise 
a  trade  on  the  demised  premises  by  which  his 
lease  is  forfeited,  the  landlord  does  not,  by 
merely  lying  by  and  witnessing  the  a"t  for  six 
months,  waive  the  forfeiture.  Doe  v.  Allen,  3 
Taunt.  78. 

For  a  full  discussion  of  the  question  of  for- 
feiture, see  the  title  Landlord  and  Tenant. 

3.  Agreement  for  Notice  to  Quit  by  Landlord  to 
Tenant.  —  Green  v.  Missouri  Pac.  R.  Co.,  82 

Mo.  653. 

4.  Tenancies  Determinable  at  a  Certain  Event. 

—  Where  the  termination  of  a  tenancy  is  made 
to  depend  upon  some  particular  event  as  the 
death  of  a  particular  individual,  or  where  its 
termination  is  fixed  by  the  effluxion  of  time, 
as  where  it  is  to  terminate  at  a  particular 
period,  no  notice  to  quit  is  necessary  before 
bringing  an  action  of  ejectment.  Right  v. 
Darby,  1  T.  R.  159;  Doe  v.  Inglis,  3  Taunt. 
54;  McClure  v.  McClure,  74  Ind.  108;  Alcorn 
v.  Morgan,  77  Ind.  184;  Stedman  v.  Mcintosh, 
4  Ired.   L.  (26    N.  Cpr.)  295,  42    Am.  Dec. 

122. 

Tenancies  from  Year  to  Year.  —  But  it  seems 
to  be  well  settled  that,  in  case  of  a  tenancy 
from  year  to  year,  the  landlord  cannot  bring 
an  action  of  ejectment  against  the  tenant 
without  a  prior  reasonable  notice.  Right  v. 
Darby.  1  T.  R.  159;  Herrell  v.  Sizeland,  81  111. 
457;  Den  v.  Drake,  14  N.  J.  L.  528;  Jackson 
v.  Rogers,  1  Johns.  Cas.  (N.  Y.)  33;  Jackson  v. 
Wilsey,  9  Johns.  (N.  Y.)  267;  Stedman  v.  Mc- 
intosh, 4  Ired.  L.  (26  N.  Car.)  291,  42  Am.  Dec. 
122.  See  also  Comstock  v.  Cavanagh,  17  R.  I. 
233- 

In  England,  in  such  case,  a  half  year's  no- 
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Disclaimer  of  Landlord's  Title.  —  But  in  those  cases  where  the  tenant  would  be 
otherwise  entitled  to  notice  to  quit,  he  will  forfeit  such  right  if  he  disclaims 


tice  is  required.  Doe  v.  Smaridge,  7  Q.  B. 
957.  53  E.  C.  L.  957. 

As  to  the  rules  upon  this  question  in  the 
United  States,  see  the  title  Landlord  and 
Tenant,  and  the  statutes  of  the  various 
states. 

Tenancies  at  Will.  —  According  to  the  prevail- 
ing authority,  a  tenant  at  will  is  not,  apart 
from  statute,  entitled  to  a  technical  notice  to 
quit  before  the  institution  of  an  action  of  eject- 
ment, but  a  demand  of  possession  is  sufficient. 
Doe  v.  Jones,  10  B.  &  C.  718,  21  E.  C.  I..  153; 
Doe  v.  McKaeg,  10  B.  &  C.  721,  21  E.  C.  L. 
154;  Doe  v.  Wood,  14  M.  &  W.  682;  Herrell  v. 
Sizeland,  81  111.  457;  Larned  v.  Hudson,  60  N. 
Y.  104;  Stedman  v.  Mcintosh,  4  Ired.  L.  (26  N. 
Car.)  291,  42  Am.  Dec.  122;  Howell  v.  How- 
ell, 7  Ired.  L.  (29  N.  Car.)  496.  Compare  Parker 
v.  Constable,  3  Wils.  25. 

Anything  which  amounts  to  a  demand  of 
possession,  although  not  expressed  in  precise 
and  formal  language,  is  sufficient  to  indicate 
the  determination  of  the  landlord's  will.  Doe 
v.  Price,  9  Bing.  356,  23  E.  C.  L.  305.  See  also 
Ball  v.  Cullimore,  2  C.  M.  &  R.  120. 

Thus  the  following  language,  "  Unless  you 
pay  what  you  owe  me,  I  shall  take  immediate 
measures  to  recover  possession  of  the  prop- 
erty." addressed  to  a  tenant  at  will  by  the 
party  entitled  in  fee,  has  been  held  to  be  a 
sufficient  determination  of  the  will.  Doe  v. 
Price,  9  Bing.  356,  23  E.  C.  L.  305. 

A  Prior  Suit  in  Ejectment  has  been  held  to  be 
a  sufficient  demand  for  possession  to  a  recov- 
ery in  a  subsequent  suit  against  a  tenant  at 
will.    Chamberlin  v.  Donahue,  45  Vt.  50. 

When  Demand  Unnecessary.  —  It  seems  that 
where  the  tenant  at  will  has.  by  some  unlaw- 
ful act  of  his,  put  an  end  to  the  tenancy,  even 
a  demand  is  unnecessary.  Right  v.  Beard.  13 
East  210.  See  also  Philips  v.  Covert,  7  Johns. 
(N.  Y.)4- 

Thus,  in  Howell  v.  Howell,  7  Ired.  L.  (29 
N.  Car.)  496,  it  was  held  that  the  estate  of  a 
tenant  at  will  was  determined  both  by  the  de- 
mand of  possession  by  the  lessors,  and  also 
by  his  conveyance  in  fee  before  the  action 
brought. 

By  Some  Authorities  a  tenant  at  will  has 
been  held  to  be  entitled  to  a  notice  to  quit. 
Den  v.  Drake,  14  N.  J.  L.  531;  Blum  v.  Rob- 
ertson. 24  Cal.  145.  See  also  Cody  v.  Quarter- 
man,  12  Ga.  386. 

Person  in  Possession  under  Void  Parol  Lease.  — 
In  Cody  v.  Quarterman,  12  Ga.  386,  it  was  held 
that  a  parol  lease  of  lands  for  more  than  three 
years  is  void  by  the  statute  of  frauds,  and  has 
the  force  and  effect  of  an  estate  at  will  which, 
for  the  purposes  of  notice  to  quit,  is  converted 
into  a  tenancy  from  year  to  year. 

In  Den  v.  Drake,  14  N.  J.  L.  531,  Horn- 
blower,  C.  J.,  said:  "  From  these  and  other 
English  as  well  as  American  decisions  (some 
of  which  I  shall  cite),  the  principle  may  be  de- 
duced, that  all  general  and  undefined  tenancies, 
whether  ihey  originate  simply  by  permission 
of  the  owner,  or  when  the  tenant  has  entered 
under  a  void  lease  or  been  let  in  pending  a 
treaty  for  a  purchase,  or  whenever  there  has 
been  no  express  agreement  between  the  parties 


as  to  the  terms  of  the  occupancy,  provided  the 
entry  was  a  lawful  one,  or  with  the  privity 
and  consent  of  the  owner,  are  now  held  to  be 
tenancies  at  will;  and  all  tenancies  at  will,  as 
well  such  as  are  created  by  grant  or  contract 
as  those  which  arise  by  implication,  so  far.  at 
least,  as  to  entitle  the  tenant  to  half  a  year's 
notice  to  quit,  are  constructively  held  to  be 
tenancies  from  year  to  year.  In  this  qualified 
sense,  therefore,  it  may  now  confidently  be 
said  that  a  tenant  at  will  is  entitled  to  a  notice 
to  quit." 

But  by  statute  in  New  Jersey  it  is  now  pro- 
vided "that  in  all  cases  where  any  tenant  is  or 
may  be  entitled  by  law  to  notice  to  quit  the 
premises  by  him  holden,  in  order  to  determine 
his  tenancy,  three  months'  notice  to  quit,  as 
aforesaid,  shall  be  deemed  and  taken  to  be 
sufficient."  Gen.  Stat,  of  New  Jersey  (1895), 
p.  192 1. 

And  by  Statute  in  some  of  the  states,  notice 
to  quit  is  necessary  before  bringing  an  action 
of  ejectment  against  a  tenant  at  will.  Kunzil 
v.  Wixon,  39  Mich.  384;  Laws  of  New  York 
(1896),  c.  547,  §  198;  Burns  v.  Bryant,  31  N.  Y. 
453;  Larned  v.  Hudson,  60  N.  Y.  102;  Reck- 
how  v.  Schonck,  43  N.  Y.  448.  See  also  Clark 
v.  Wheelock,  99  Mass.  14. 

In  New  York  it  was  at  one  time  held  that  a 
tenant  at  will  was  not  entitled  to  a  notice  to 
quit  prior  to  having  an  action  of  ejectment 
brought  against  him.  Jackson  v.  Bradt,  2 
Cai.  (N.  Y.)  169. 

But  in  later  decisions,  even  prior  to  the 
statute  in  that  state,  tenancies  at  will  were 
held  to  be  estates  from  year  to  year  for  the 
sake  of  notice  to  quit.  Philips  v.  Covert,  7 
Johns.  (N.  Y.)  4;  Jackson  v.  Miller,  7  Cow.  (N. 
Y.)  747.  See  also  Jackson  v.  Wilsey,  9  Johns. 
(N.  Y.)  267. 

Where  A'o  Relation  of  Landlord  and  Tenant 
exists  it  has  been  held  that  ejectment  may  be 
brought  without  a  previous  notice  to  quit. 
Jackson  v.  Rogers,  1  Johns.  (N.  Y.)  Cas.  33; 
Chamberlain  v.  Donahue,  41  Vt.  306.  Thus  a 
mere  servant  or  bailiff  in  possession  is  not 
entitled  to  notice  to  quit.  Jackson  v.  Sample, 
1  Johns.  (N.  Y.)  Cas.  231. 

Tenancies  at  Sufferance.  —  At  common  law  a 
tenant  at  sufferance  is  not  entitled  to  notice  to 
quit  before  the  institution  of  an  acticn  of  ejec- 
tion against  him.  Doe  v.  Maisey,  8  B.  &  C. 
767,  15  E.  C.  L.  335;  Hauxhurst  v.  Lobree,  38 
Cal.  563;  Howard  v.  Carpenter.  22  Md.  10; 
Reckhow  v.  Schanck,  43  N.  Y.  450;  Jackson 
v.  McLeod,  12  Johns.  (N.  Y.)  182;  McClung  v. 
Echols.  5  W.  Va.  204. 

But  by  statute  in  some  of  the  states  a  tenant 
at  sufferance  is  entitled  to  notice  to  quit. 
Kunzie  v.  Wixom,  39  Mich.  384;  Laws  of  New 
York  (1869),  p.  543,  $  198;  Reckhow  v.  Schanck, 
43  N.  Y.448. 

But  the  statute  in  New  York,  entitling  a 
tenant  at  sufferance  to  a  notice  to  quit,  has 
been  held  to  apply  to  tenants  holding  over  a 
definite  term  only  in  cases  where  the  holding 
over  was  continued  for  such  a  length  of  time 
after  the  expiration  of  the  term  and  under 
such  circumstances  as  lo  authorize  an  implica- 
tion of  assent  on  the  part  of  the  landlord  to 
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EJECTMENT. 


Landlord  and  Tenant* 


the  title  of  his  landlord,  as  where  he  c 
title  in  another.1 

such  continuance.  Smith  v.  Littlcfiuld,  51  N. 
Y.  543- 

Forfeited  Tenancies. —  It  has  been  held  that 
where  there  is  an  agreement  for  forfeiture  and 
re-entry  by  the  landlord  upon  the  failure  to 
comply  with  or  perform  the  requirements  and 
conditions  of  the  lease,  no  notice  to  quit  will 
be  required  upon  such  forfeiture.  Kirk  v. 
Mattier,  140  Mo.  23. 

Where  a  lease  provided  in  express  terms 
that  the  lessee  should  deliver  possession 
"  whether  the  same  is  terminated  by  notice  or 
by  his  ceasing  to  work  for  said  company  as 
hereinbefore  provided,"  and  the  lessee  admits 
in  his  defense  that  he  voluntarily  ceased  to 
work  for  the  company,  it  has  been  held  to  be 
immaterial,  in  an  action  of  ejectment,  whether 
notice  to  quit  was  given  prior  thereto.  Hackett 
v.  Marmet  Co.,  52  Fed.  Rep.  26S. 

Forfeiture  for  Nonpayment  of  Kent.  —  It  is  a 
settled  rule  of  the  common  law  that  where,  in 
an  action  of  ejectment,  a  right  of  re-entry  is 
claimed  on  the  ground  of  forfeiture  for  non- 
payment of  rent,  there  must  be  proof  of  a  de- 
mand for  the  precise  sum  due,  at  a  convenient 
time  before  sunset  upon  the  day  when  the  rent 
was  due,  upon  the  land,  in  the  most  notorious 
place  thereupon,  even  though  there  be  no  per- 
son upon  the  land  to  pay.  Connors.  Bradley, 
1  How.  (U.  S.)  211;  Jackson  v.  Harrison,  17 
Johns.  (N.  Y.)  66;  McCormick  v.  Connell,  6  S. 
&  R.  (Pa.)  151. 

But  even  at  common  law  a  demand  is  un- 
necessary where  the  parties  have  stipulated  in 
the  lease  that  there  ma}-  be  a  re-entry  for  de- 
fault of  payment  of  rent  without  a  demand 
thereof.  Dormer's  Case,  5  Coke  \ob;  Doe  v. 
Masters,  2  B.  &  C.  490,  9  E.  C.  L.  158;  Good- 
right  v.  Cator,  2  Doug.  478;  Avery  v.  Kansas 
City,  etc.,  R.  Co.,  113  Mo.  561;  Van  Rensse- 
laer v.  Jewett,  2  N.  Y.  147,  51  Am.  Dec. 
275. 

Where  in  a  lease  it  was  stipulated  that  "  if 
the  rent  hereby  stipulated  to  be  paid  shall  at 
any  time  during  the  continuance  of  any  ten- 
ancy created  or  to  arise  in  pursuance  of  this 
agreement  of  lease  be  for  more  than  ninety 
days  due  and  in  arrear,  then  the  said 
tenancy  shall  be  at  once  and  without  notice 
of  any  kind  determined,"  it  has  been  held 
that,  in  an  action  of  ejectment  against  the 
lessee,  it  is  improper  to  instruct  the  jury  that 
the  plaintiff  is  not  entitle  d  to  recover,  unless 
they  find  that  the  plaintiff  demanded  payment 
of  the  precise  sum  due  on  the  most  notorious 
part  of  the  demised  premises  at  a  convenient 
time,  etc.  Shanfelter  v.  Horner,  81  Md. 
621. 

But  under  Statute  of  4  Geo.  II.,  c.  28,  in  a  case 
where  it  appeared  that,  by  a  lease,  the  rent 
was  reserved  quarterly,  with  a  proviso  that, 
if  the  rent  should  be  unpaid  twenty-one  days 
next  after  any  of  the  days  of  payment  (being 
lawfully  demanded),  the  lessor  should  have  a 
right  to  re-enter,  it  was  held  that  where  there 
were  five  quarters'  rent  in  arrear  and  no  suffi- 
cient distress  on  the  premises,  the  lessor  might 
maintain  ejectment  without  any  demand. 
Doe  v.  Alexander,  2  M.  &  S.  525.  To  the  same 
effect,  see  Campbell  v.  Shipley,  41  Md.  95,  and 


ims  title  in  fee  or  attempts  to  set  up 


Hosford  v.  Ballard,  39  N.  Y.  147,  decided 
under  similar  statutes. 

1.  Effect  of  Disclaimer  of  Landlord's  Title  upon 
Bight  to  Notice — England.  —  Doe  v.  Grubb,  10 
B.  &  C.  816,  21  E.  C.  L.  174;  Doe  v.  Pasquali, 
Peake  N.  P.  (ed.  1795)  196;  Doe  v.  Whittick, 
Gow.  195;  Doe  v,  Clarke,  Peake's  Add.  Cas. 
239;  Doe  v.  Thompson,  1  N.  &  P.  215;  Doe  v. 
Long,  9  C.  &  P.  773,  38  E.  C.  L.  331;  Doe  v.. 
Williams,  2  Cowp.  621. 

United  States.  —  Willison  v.  Watkins,  3  Pet. 
(U.  S.)43- 

California.  —  Van  Winkle  v.  Hinckle,  2r 
Cal.  342. 

Illinois.  —  Herrell  v.  Sizeland,  81  111.  460; 
Murphy  v.  Williamson,  85  111.  149;  McGinni& 
v.  Fernandes,  126  111.  228. 

Indiana.  —  Eberwine  v.  Cook,  74  Ind.  377. 

Kentucky.  —  Meraman  v.  Caldwell,  8  B. 
Mon.  (Ky.)  32,  46  Am.  Dec.  537. 

Michigan.  —  Kunzie  v.  Wixom,  39  Mich.  384. 

Missouri.  —  Ramsey  v.  Henderson,  gi  Mo. 
560;  Lyon  v.  LaMaster,  103  Mo.  612,  citing  6 
Am.  and  Eng.  Encyc.  of  L.  (1st  ed.)238  n. 

New  Hampshire.  —  Russell  v.  Fabyan,  34  N. 
H.  218. 

New  Jersey.  —  Den  v.  Blair,  15  N.  J.  L.  181.. 

New  York.  —  Sharpe  v.  Kelley,  5  Den.  (N. 
Y.)  431;  Jackson  v.  French,  3  Wend.  (N.  Y.)- 
337,  20  Am.  Dec.  699;  Jackson  v.  Bryan,  I 
Johns.  (N.  Y.)  322;  Jackson  v.  Deyo,  3  Johns. 
(N.  Y.)  422;  Ingraham  v.  Baldwin,  9  N.  Y.  45. 

North  Carolina.  —  Vincent  v.  Corbin,  85  N. 
Car.  108. 

South  Carolina.  —  Wadsworthville  Poor 
School  v.  Meetze,  4  Rich.  L.  (S.  Car.)  50. 

Tennessee.  —  Duke  v.  Harper,  6  Yerg. 
(Tenn.)  280,  27  Am.  Dec.  462. 

Vermont.  —  Chamberlin  v.  Donahue,  41  Vt. 
306. 

What  Will  Amount  to   Disclaimer.  —  It  has 

been  held  that,  in  order  to  make  a  verbal  or 
written  disclaimer  sufficient,  it  must  amount 
to  a  direct  repudiation  of  the  relation  of  land- 
lord and  tenant,  or  to  a  distinct  claim  to  hold 
possession  of  the  estate  upon  a  ground  wholly 
inconsistent  with  the  existence  of  that  relation,, 
which,  by  necessary  implication,  is  a  repudia- 
tion of  it,  and  that  a  refusal  to  deliver  posses- 
sion, or  a  declaration  that  the  tenant  will 
continue  to  hold  possession,  cannot  have  that 
effect  at  a  time  when  the  landlord  has  no  right 
to  claim  it.    Doe  v.  Stanion,  1  M.  &  W.  695. 

To  the  same  effect,  see  Willison  v.  Watkins. 
3  Pet.  (U.  S.)  43;  Tillotson  v.  Doe,  5  Ala.  407; 
Brown  v.  Keller,  32  111.  151,  S3  Am.  Dec.  258; 
Bolton  v.  Landers,  27  Cal.  104;  Bates  v.  Aus- 
tin, 2  A.  K.  Marsh.  (Ky.)  270,  12  Am.  Dec.  395; 
Tuttle  v.  Reynolds,  1  Vt.  80.  See  also  Mc- 
Cannan  v.  Johnston,  19  Pa.  St.  434. 

Claim  by  Adverse  Possession.  —  Where,  in  an 
action  of  ejectment  against  a  tenant,  it  was 
held  that  the  defense  set  up  of  adverse  posses- 
sion for  a  period  that  would  bar  the  plaintiff's 
right  of  action  was  inconsistent  with  the  ten- 
ancy, and  it  was  not  necessary  for  the  plaintiff 
to  prove  notice  before  bringing  his  suit.  Wolf 
v.  Holton,  92  Mich.  136. 

To  the  same  effect,  see  Williams  v.  Cash,  27 
Ga.  507,  73  Am.  Dec.  739. 
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Waiver  of  Notice.  —  In  the  same  way,  notice  may  be  dispensed  with  by  the 
tenant's  waiver.1 

(c)  Estoppel  to  Deny  Title.  —  As  applied  to  the  relation  of  landlord  and 
tenant,  ejectment  is  strictly  a  possessory  action,  and  the  tenant  or  those  claim- 
ing under  him  are,  so  long  as  the  lease  continues  or  as  he  or  they  hold  over, 
estopped  to  deny  the  landlord's  possessory  right,  and  hence  proof  of  title  on 
the  part  of  the  landlord  is  not  requisite  for  the  maintenance  of  an  action  for 
the  recovery  of  the  possession.2  But  it  has  been  held  that  if  the  landlord 
goes  further,  and  claims  the  premises  in  fee,  the  tenant  is  not  estopped  from 
denying  any  right  claimed  from  the  landlord  further  or  greater  than  that  of 
possession.3  Moreover,  estoppel  extends  only  to  the  title  which  the  landlord 
has  at  the  time  of  the  leasing.  Thus  it  has  been  held  that,  though  the  tenant 
cannot  show  that  the  lessor  had  no  title  to  the  premises  when  the  tenancy 
commenced,  he  may  show  that  the  title  has  been  subsequently  extinguished, 
as,  that  the  lands  have  been  sold  at  a  tax  sale.4 

(2)  Against  Third  Person.  —  A  lessor  of  lands  cannot  recover  the  demised 
premises  during  the  term,  or  while  the  lessee  has  the  right  of  possession  under 
the  lease,  even  against  one  not  claiming  under  the  lease.5 

b.  Action  by  Tenant  —  Tenant  for  Years.  —  Originally  the  action  of  eject- 
ment was  devised  to  enable  a  tenant  for  years  to  recover  the  possession  of 
demised  premises  during  the  term,6  and  it  is  the  rule  at  present  that  a  lessee 
or  termor,  during  the  continuance  of  a  valid  lease  for  years,  may  maintain  the 
action  of  ejectment  against  a  third  person  7  or  against  the  lessor  or  person 
holding  under  him,8  although  the  owner  of  the  fee,  less  the  term,  and  this 
though  a  term  for  years  is  regarded  as  a  chattel  interest  and  goes  to  the  per- 
sonal representative  as  a  chattel  interest. 


1.  Waiver  of  Notice.  —  Stedman  v.  Mcintosh, 
4  Ired.  L.  (26  N.  Car.)  295,  42  Am.  Dec.  122. 

Where  a  lease  is  for  a  specified  time,  with 
an  express  covenant  to  "  deliver  up  possession 
at  the  expiration  of  the  term  without  further 
notice,"  and  with  a  reservation  of  the  right  of 
the  landlord  to  "  enter  and  repossess  the 
premises  at  the  end  of  the  period  or  at  any 
time  thereafter,"  the  landlord  may  maintain 
ejectment  at  any  time  after  the  expiration  of 
the  term  without  previous  notice  to  quit.  Mc- 
Canna  v.  Johnston,  19  Pa.  St.  434. 

2.  Estoppel  to  Deny  Landlord's  Title.  —  Clarke 
v.  Clarke,  51  Ala.  498;  Brewer  v.  Keeler,  42 
Ark.  289;  Williams  v.  Cash,  27  Ga.  507,  73 
Am.  Dec.  739;  Pence  v.  Williams,  14  Ind. 
App.  86;  Cook :v.  Bertram,  37  Mich.  124;  Ber- 
tram v.  Cook,  44  Mich.  396;  Jochen  v.  Tibbells, 
50  Mich.  33;  Shaw  v.  Hill,  83  Mich.  322,  21 
Am.  St.  Rep.  607;  Morrison  v.  Bassett,  26 
Minn.  235;  Woodruff  v.  Erie  R.  Co.,  93  N.  Y. 
609;  Farmer  v.  Pickens,  83  N.  Car.  552.  See 
Carson  v.  Crigler,  9  111.  App.  83. 

This  rule  does  not  apply,  of  course,  where 
the  defendant  did  not  enter  under  the  plaintiff, 
and  has  not,  therefore,  been  the  tenant  of  the 
other  party.    Nims  v.  Sherman,  43  Mich.  45. 

Possession  Previous  to  a  Lease  or  purchase 
does  not  let  in  the  party  in  possession  to  dis- 
pute the  title  under  which  he  entered.  Farmer 
v.  Pickens,  83  N.  Car.  550. 

For  a  further  discussion  of  this  question,  see 
the  title  Landlord  and  TENANT. 

3.  Tenant  Not  Estopped  to  Deny  Claim  of  Fee  by 
Landlord. —  Bertram  v.  Cook,  44  Mich.  396; 
Jochen  v.  Tibbells,  50  Mich.  36;  Shaw  v.  Hill, 
83  Mich.  322,  21  Am.  St.  Rep.  607. 

4.  Tenant  Not  Estopped  to  Set  Up  Extinguish- 
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ment  of  Title.  —  Jenkinson  v.  Winans,  109  Mich- 
524- 

5.  Action  Not  Maintainable  by  Landlord  Against 
Stranger  Where  There  Is  Outstanding  Lease.  — 

Cobb  v.  Lavalle,  89  111.  331,  31  Am.  Rep.  91. 

Mortgagor  Estopped  to  Set  Up  Title  by  Lease  as-( 
Against  Mortgagee.  —  But  it  has  been  held  that 
a  mortgagor  will  not  be  permitted  as  against 
his  mortgagee  to  set  up  title  by  lease  in  a 
stranger,  with  which  he  is  in  no  wise  con- 
nected, to  defeat  the  recovery.  Stanley  v. 
Johnson,  113  Ala.  344. 

6.  Malloy  v.  Malloy,  35  Neb.  227. 

See  supra,  History  and  Development  of  Action. 

7.  Action  by  Tenant  for  Years  Against 
Stranger.  —  Hurst  v.  Sawyer,  2  Okla.  470. 
See  also  Duchane  v.  Goodtitle,  1  Blackf.  (Ind.)' 
117. 

Under  statute  in  California  the  same  rule 
has  been  laid  down.   Pierce  v.  Felter,  53  Cal.  18. 

8.  Action  by  Tenant  for  Years  Against  Landlord. 
—  Tennessee,  etc.,  R.  Co.,  v.  East  Alabama  R. 
Co.,  75  Ala.  516,  51  Am.  Rep.  475;  Olendorf  v. 
Cook,  1  Lans.  (N.  Y.)  37;  Karns  v.  Tanner,  66 
Pa.  St.  297. 

Effect  by  Fraud  on  Lease. —  In  the  case  of 
Feret  v.  Hill,  15  C.  B.  207,  80  E.  C.  L.  207,  it 
was  held  that  where  a  lease  is  obtained  by 
means  of  false  representations  by  the  lessee 
that  he  intends  to  carry  on  a  certain  lawful 
trade  therein,  and  after  the  latter  has  gained 
possession  he  then  turns  the  premises  into  a 
brothel,  and  the  lessor  thereupon  forcibly  ex- 
pels him.  the  lessee  may  maintain  ejectment, 
since  the  misrepresentation  and  illegal  use  of 
the  premises  are  not  sufficient  at  law  to  avoid 
the  lease.  See  also  Stewart  v.  Aston,' 8  Ir.  C. 
L.  R.35- 
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Joint  Tenants,  etc. 


After  Expiration  of  Term.  —  But  a  tenant  ejected  may  not  maintain  ejectment 

where  his  term  has  expired  before  the  institution  of  suit.1 

Whero  There  Is  a  Sublease.  — And  where  a  lessee  sublets  the  premises,  he  can- 
not maintain  ejectment  for  a  recovery  of  the  unexpired  term  of  the  lease 
from  the  lessor,  whether  the  lessor's  entry  be  lawful  or  unlawful,  for  if  it  is 
[awful  the  lease  is  at  an  end,  and  if  it  is  unlawful  the  right  of  possession  is  in 
the  subtenant.2 

Action  by  Tenant  at  Sufferance.  —  It  has  been  held  that  a  tenant  at  sufferance 
who  is  turned  out  of  possession  by  his  landlord  without  any  demand  of  pos- 
session cannot  maintain  ejectment.3 

Action  by  Tenant  at  Will.  —  But  it  has  been  held  that  a  tenant  at  will  may 
maintain  ejectment.4 

12.  Joint  Tenants  and  Tenants  in  Common  —  a.  Actions  Against  Third 
Persons  —  Separate  Action  by  Co-tenant.  —  In  some  jurisdictions  the  rule  has  been 
laid  down  that  one  tenant  in  common  cannot  maintain  ejectment  for  the 
benefit  of  another,  yet  he  is  entitled  to  recover  his  aliquot  part  or  share.5 
But  in  other  jurisdictions  it  has  been  held  that  one  tenant  in  common  may 
recover  in  ejectment  the  entire  premises  as  against  all  parties  except  his 
co-tenants,  but  that  in  such  case  he  recovers  for  the  benefit  of  all.6 

Joinder  of  Parties.  —  In  many  jurisdictions  it  is  allowable  for  tenants  in  corn- 


Action   by   Lessee  Against   Under-Lessee.  — 

Where,  in  a  lease  from  a  lessee  to  an  under- 
lessee,  it  was  provided  that,  if  the  under-lessee 
were  guilty  of  a  breach  of  covenant,  the  lessee 
and  lessor  might  enter,  it  was  held  that,  on 
breach  of  covenant  in  the  lease  to  the  under- 
lessee,  ejectment  might  be  maintained  by  the 
lessee  alone.  Doe  v.  White,  4  Bing.  276,  13  E. 
C.  L.  432. 

1.  Ejectment  Not  Maintainable  by  Tenant  After 
Expiration  of  Term.  —  Horner  v.  Marietta,  135 
Pa.  St.  418. 

2.  Ejectment  Not  Maintainable  by  Lessee  After 
Sublease.  —  Austin  v.  Kimball,  167  Mass.  300. 

3.  Action  by  Tenant  at  Sufferance.  —  Doe  v. 
Murrell,  8  C.  &  P.  134,  34  E.  C.  L.  327. 

4.  Action  by  Tenant  at  Will.  —  Buntin  v.  Doe, 
1  Blackf.  (Ind.)  26. 

Compare  Richardson  v.  Thornton,  7  Jones  L. 
(52  N.  Car.)  458;  Love  v.  Edmonston,  I  Ired. 
L.  (23  N.  Car.)  152. 

5.  jurisdiction  Permitting  Tenant  in  Common  to 
Eecover  Aliquot  Part  Only  —  Illinois.  —  Strean 
v.  Lloyd,  128  111.  495. 

Massachusetts.  —  Dewey  v.  Brown,  2  Pick. 
(Mass.)  387. 

Missouri.  —  Gray  v.  Givens,  26  Mo.  291. 

Montana.  —  Keefe  v.  Doreland,  16  Mont.  16. 

Nebraska.  —  Mattis  v.  Boggs,  19  Neb.  698, 
overruling  Crook  v.  Vandevoort,  13  Neb.  505; 
Kirk  v.  Bowling,  20  Neb.  260;  Johnson  v. 
Hardy,  43  Neb.  368,  47  Am.  St.  Rep.  765. 

Pennsylvania.  —  M'Culloch  v.  Cowher,  5  W. 
&  S.  (Pa.)  427;  McMahan  v.  McMahan,  13  Pa. 
St.  376,  53  Am.  Dec.  481;  Dawson  v.  Mills, 
32  Pa.  St.  302;  Mobley  v.  Bruner,  59  Pa.  St. 
481,  98  Am.  Dec.  360.  Compare  Law  v.  Patter- 
son, 1  W.  &  S.  (Pa.)  184. 

Virginia.  —  Marshall  v.  Palmer,  gi  Va.  344; 
Nye  v.  Lovitt,  92  Va.  710. 

6.  Jurisdictions  Allowing  Tenant  in  Common  to 
Eecover  Entire  Premises  —  United  States.  — 
Hardy  v.  Johnson,  1  Wall.  (U.  S.)  371,  declar- 
ing the  law  in  California. 

California.  —  Collier  v.  Corbett,  15  Cal.  183; 
Stark  v.  Barrett,   15  Cal.  371;   Touchard  v. 


Crow,  20  Cal.  150,  81  Am.  Dec.  108;  Clark  v. 
Lockwood,  21  Cal.  221;  Hart  v.  Robertson,  21 
Cal.  348;  Mahoney  v.  Van  Winkle,  21  Cal.  583; 
Treat  v.  Reilly,  35  Cal.  129;  Chipman  v.  Hast- 
ings, 50  Cal.  310;  Moulton  v.  McDermott,  80 
Cal.  629. 

Connecticut.  —  Bush  v.  Bradley,  4  Day 
(Conn.)  298;  Smith  v.  Starkweather,  5  Day 
(Conn.)  210;  Barrett  v.  French,  1  Conn.  364,  6 
Am.  Dec.  241;  Phillips  v.  Medbury,  7  Conn. 
572. 

Maine.  —  Hutchinson  v.  Chase,  39  Me.  508, 
63  Am.  Dec.  645. 

Minnesota.  —  Sherin  v.  Larson,  28  Minn.  523. 

Nevada.  —  Sharon  v.  Davidson,  4  Nev.  416; 
Brown  v.  Warren,  16  Nev.  228. 

Oregon.  —  Dolph  v.  Barney,  5  Oregon  191. 

Texas. — Croft  f.  Rains,  10  Tex.  523;  Watrous 
v.  McGrew,  16  Tex.  510;  Grassmeyer  v.  Bee- 
son,  18  Tex.  766,  70  Am.  Dec.  309;  Hutchins 
v.  Bacon,  46  Tex.  414;  Read  v.  Allen,  56  Tex. 
176;  Sowers  v.  Peterson,  59  Tex.  216. 

Vermont. — Johnson  v.  Tilden,  5  Vt.  426; 
McFarland  v.  Stone,  17  Vt.  165,  44  Am.  Dec. 
325- 

Washington. — Allen  v.  Higgins,  9  Wash. 
446,  43  Am.  St.  Rep.  847. 

Compare  Bullion  Min.  Co.  v.  Croesus  Gold, 
etc.,  Min.  Co.,  2  Nev.  168,  90  Am.  Dec.  526; 
Cromwell  v.  Holliday,  34  Tex.  463. 

See  also  McCown  v.  Hannah,  3  Oregon  302; 
Hibbard  v.  Foster,  24  Vt.  542. 

Copartners.  —  It  has  been  held  that,  as 
against  a  mere  intruder,  one  partner  of  a  firm 
owning  real  estate  the  title  to  which  is  vested 
in  all  the  members  thereof,  being  a  tenant  in 
common  with  the  others,  has  a  sufficient  in- 
terest to  enable  him  to  maintain  the  action  and 
recover  possession,  not  only  of  his  own  in. 
terest,  but  that  of  his  copartners.  Smith  v. 
Smith,  80  Cal.  323;  Brady  v.  Kreuger,  8  S. 
Dak.  464. 

Surviving  Partner.  — ■  And  it  has  also  been 
held  that  a  surviving  partner  may  maintain 
the  action  for  land  owned  as  partnership  prop- 
erty.   Robinson  v.  Roberts,  31  Conn.  145. 
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mon  to  join  in  an  action  of  ejectment,  and  in  such  case  it  has  been  held  that 
if  one  tenant  fails  to  prove  title  the  action  will  fail  as  to  all.1  The  rules, 
however,  as  to  the  joinder  or  severance  of  tenants  in  common,  joint  tenants 
and  coparceners,  do  not  fall  within  the  scope  of  the  present  discussion.* 

b.  Actions  by  Tenants  Inter  Se.  —  If  an  actual  ouster  be  made  by  one 
tenant  in  common  or  a  joint  tenant  with  another,  there  is  no  longer  a  common 
possession,  and  the  remedy  is  by  ejectment  to  recover  possession  of  the  indi- 
vidual moiety.3 

13.  Trustee  and  Cestui  Que  Trust  —  a.  Action  BY  Trustee.  —  As  a  gen- 
eral rule,  since  the  legal  estate  is  vested  in  the  trustee,  he  may  maintain  eject- 
ment even  against  his  cestui  que  trust  *  unless  a  reconveyance  by  the  trustee 
to  the  cestui  que  trust  can  be  reasonably  presumed. 8 

Where  Trust  Has  Been  Satisfied.  —  And  it  has  been  held  that  a  trustee  may  main- 
tain ejectment  against  the  cestui  que  trust  or  those  claiming  under  him,  even 


1.  Towns  v.  Mathews,  gi  Ga.  546;  Burbage 
v.  Fitzgerald,  98  Ga.  582.  See  also  Morris  v. 
Wheat,  8  App.  Cas.  (D.  C.)  384. 

2.  See  the  title  Ejectment,  7  Encyc.  of  Pl. 

AND  PR.,  p.  315. 

3.  Thomas  v.  Garvan,  4  Dev.  L.  (15  N.  Car.) 
223,  25  Am.  Dec.  708;  State  University  v. 
Reynolds,  3  Vt.  542,  23  Am.  Dec.  234. 

As  to  the  necessity  of  ouster  in  actions  by 
one  cotenant  or  joint  tenant  against  another, 
see  infra.  Against  Whom  and  for  What  Acts 
Action  Maintainable. 

4.  Action  by  Trustee  in  General.  —  Roe  v. 
Reade,  8  T.  R.  118;  Reece  v.  Allen,  10  111.  236, 
48  Am.  Dec.  336;  Kirkpatiick  v.  Clark,  132 
111.  346,  22  Am.  St.  Rep.  531;  Matthews  v. 
Ward.  10  Gill  &  j.  (Md.)  443;  Moore  v.  Spell- 
man,  5  Den.  (N.  Y.)  225;  Jackson  v.  Pierce,  2 
Johns.  (N.  Y.)  221;  Beach  v.  Beach,  14  Vt.  28, 
39  Am.  Dec.  204.  See  also  Pierce  v.  Jacobs, 
18  D.  C.  498.  Compare  North-Hempstead  v. 
Hempstead,  2  Wend.  (N.  Y.)  134;  Jackson  v. 
Leggett,  7  Wend.  (N.  Y.)  379;  White  v.  Car- 
penter, 2  Paige  (N.  Y.)  238. 

Action  by  School  Trustees.  —  Under  statute  in 
Mississippi,  it  has  been  held  that  the  power  to 
lease  certain  lands  reserved  for  the  use  of 
schools  being  granted  to  the  trustees  of  the 
several  townships,  the  right  of  possession  of 
the  premises  was  in  the  trustees  as  an  incident 
to  such  power,  and  that  an  action  of  ejectment 
might  be  brought  by  the  trustees  in  the  name 
of  their  president  for  the  recovery  of  such  land 
when  wrongfully  withheld  from  them.  Wind- 
ham v.  Chisbolm,  35  Miss.  531. 

Action  by  Board  of  Education. —  In  Board  of 
Education  v.  Donahue,  53  Cal.  190,  it  was  held 
that  under  the  statutes  of  California  denning 
the  rights  and  powers  of  the  board  of  educa- 
tion, it  may  maintain  an  action  to  recover  the 
possession  of  a  school  lot. 

Title  in  Cestui  Que  Trust  Not  to  Be  Set  Up  by 
Trespasser.  —  A  trustee  of  lands  may  maintain 
ejectment  for  their  recovery;  and  a  wrong- 
doer cannot  set  up  the  title  of  the  cestui  que 
trust  to  defeat  the  recovery  of  the  trustee. 
Hunt  v.  Crawford,  3  P.  &  W.  (Pa.)  426. 
The  court  in  this  case  said:  "The  legal  title 
was  in  Jesse  Hunt,  and  whether  he  held  it 
beneficially  or  in  trust,  is  a  matter  which  can 
be  stirred  but  by  one  claiming  to  be  a  cestui 
t/ue  trust.  In  Pennsylvania  the  owner  of  the 
equitable  title  may  undoubtedly  maintain 
10  C.  of  L. — 33  5 


ejectment  in  his  own  name;  but  it  certainly 
has  not  come  to  be  the  law,  that  a  recovery 
cannot  be  had  on  a  legal  title  against  a  third 
person.  In  the  country  from  which  we  derive 
our  laws  a  recovery  can  be  had  op  no  other; 
and  it  would  be  strange,  even  here,  if  the  title 
of  the  cestui  que  trust  might  be  set  up  by  a 
wrongdoer  to  defeat  a  recovery  by  his  trus- 
tee." 

Action  by  Trustee  Against  Grantor  in  Trust.  — 

A  deed  to  secure  a  debt  made  by  the  grantor 
to  a  trustee  "  to  seize,  sell,  and  dispose  of  " 
certain  real  estate,  unless  the  debt  be  paid  at 
a  given  time,  with  stipulations  as  to  the  man- 
ner of  sale,  and  providing  that  the  proceeds 
thereof  shall  be  applied  first  to  the  payment 
of  the  debt,  and  the  balance,  if  any,  to  the 
grantor,  passes  such  a  title  to  the  possession 
of  the  land  in  the  trustee  as  will  enable  him  to 
recover  in  ejectment  to  carry  into  full  effect 
the  purposes  of  the  trust.  Cameron  v.  Phil- 
lips, 60  Ga.  434. 

Where  a  Trustee  Has  Conveyed  in  Violation  of 
Trust.  —  In  O'Day  v.  Vansant,  2  Mackey  (D. 
C.)  273,  it  was  held  that  if,  after  the  debt  was 
clue  according  to  the  terms  of  the  deed  of  trust, 
the  trustee  conveys  in  professed  execution 
of  the  trust  and  by  way  of  foreclosure,  he  passes 
the  legal  title  to  the  grantee  for  all  the  pur- 
poses of  an  ejectment  suit,  and  where  such 
grantee  is  a  plaintiff  in  ejectment,  it  is  not 
necessary  that  he  shall  affirmatively  establish 
by  parol  evidence  all  the  preliminaries  show- 
ing the  authority  of  the  trustee  to  sell,  such  as 
the  default,  the  regular  advertisement  of  the 
sale  of  the  property,  etc.,  and  if  the  trustee  has 
acted  in  violation  of  his  trust,  the  remedy  is 
against  him  in  equity.  See  also  Pierce  v. 
Jacobs,  18  D.  C.  498. 

6.  Roe  v.  Reade,  8  T.  R.  118. 

Where  M.,  being  possessed  of  a  long  term 
for  years  in  certain  premises,  conveyed  them 
to  a  trustee  to  receive  the  rents  and  profits  and 
apply  them  to  the  support  of  II.  during 
her  natural  life,  and  after  her  death,  he,  by  the 
same  instrument,  conveyed  the  premises  to  B., 
her  heirs  and  assigns,  it  was  held  that  the  trust 
ceased  at  the  death  of  H.,  and  that  the 
residue  of  the  term  then  vested  in  possession 
in  B.  and  the  trustee  could  not  recover  in  an 
action  of  ejectment  against  a  stranger.  Nicoll 
v.  Walworth,  4  Den.  (N.  Y.)  385.  See  also 
Westcott  v.  Ldmunds,  68  Pa.  St.  34. 
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after  the  trust  has  been  satisfied,1  but  the  authorities  are  not  harmonious  on 
this  question. - 

/'.  Action  by  Cestui  Que  Trust.  —  Under  the  same  rule  at  common 
law,  a  mere  cestui  que  trust  or  one  claiming  under  him  cannot  recover  in 
ejectment  against  the  trustee  or  one  claiming  through  him  3  or  a  stranger,* 
unless  there  has  been  a  surrender  to  him  of  the  legal  estate  or  a  surrender  can 
be  reasonably  presumed.5  But  in  Pennsylvania,  where  they  have  no  court  of 
chancery,  it  has  been  held  that  a  cestui  que  trust  entitled  to  the  enjoyment  of 
the  possession  of  land  may  maintain  an  ejectment  to  recover  it  in  his  own 
name,  either  against  the  trustee  or  a  stranger.6 

And  under  statute  it  has  been  held  that  the  equitable  owner  of  land  may 
maintain  an  action  for  its  recovery,  although  the  legal  estate  is  in  his  trustee.7 

A  Further  Discussion  of  this  question  will  be  found  elsewhere  in  this  work.8 

c.  Action  by  Assignees  under  Bankruptcy  or  Insolvency  Laws. — 
Assignees  in  bankruptcy  or  insolvency  are  usually  vested  with  the  title  to  all 
the  estate,  both  real  and  personal,  of  the  debtor  ipso  facto,  by  the  fact  of  their 
appointment  alone,  and  may  maintain  ejectment  to  recover  the  same.9  And 
this,  it  has  been  held  in  England,  whether  the  assignees  in  bankruptcy  are  per- 
manent 10  or  provisional  and  preliminary.11  They  may  even  eject  the  bankrupt 
himself,12  and  generally  the  assignee  is  the  only  one  who  can  maintain  the 
action,  since  he  possesses  the  legal  title.13 


1.  Action  by  Trustee  After  Satisfaction  of  Trust. 

—  Moore  v.  Burnet,  11  Ohio  334. 

2.  Brown  v.  Doe,  7  How.  (Miss.)  181.  See 
also  Hopkins  v.  Ward,  6  Munf.  (Va.)  38. 

3.  Action  by  Cestui  Que  Trust.  —  Doe  v.  Staple, 
2  T.  R.  684;  Doe  v.  Wroot,  5  East  132;  Den  v. 
Bordine,  20  N.  J.  L.  398;  Pownal  v.  Myers,  16 
Vt.  408.  See  also  Townshend  v.  Frommer,  57 
N.  Y.  Super.  Ct.  go,  affirmed  in  125  N.  Y.  446; 
Carter  v.  Murphy,  58  N.  Y.  Super.  Ct.  292; 
Townshend  v.  Loew,  (Super.  Ct.)  10  N.  Y. 
Supp.  918. 

In  Goodtitle  v.  Knot,  r  Cowp.  46,  Lord  Mans- 
field said:  "One  objection  which  has  been 
taken  is,  that  the  legal  estate  is  in  the  trustees, 
and,  therefore,  the  heir  at  law  cannot  recover 
in  this  ejectment.  In  answer  to  that  objec- 
tion, it  has  even  been  determined  that  an  estate 
in  trust  merely  for  the  benefit  of  the  cestui  que 
trust  shall  not  be  set  up  against  him,  anything 
shall  rather  be  presumed." 

But  in  Doe  v.  Wroot,  5  East  132,  Lord  Ellen- 
borough,  C.  J.,  said:  "  As  to  the  doctrine  that 
the  legal  estate  cannot  be  set  up  at  law  by  a 
trustee  against  his  cestui  que  trust,  that  has 
been  long  repudiated,  ever  since  a  case  which 
was  argued  in  the  Exchequer  Chamber  some 
years  ago." 

4.  Lincoln  v.  French,  105  U.  S.  614. 
A  beneficiary    under  a  deed  of  gift  to  a 

trustee  cannot  maintain  an  ejectment,  since  the 
legal  title  is  in  the  trustee.  Simmons  v.  Rich- 
ardson, 107  Ala.  697. 

5.  England  v.  Slade,  4  T.  R.  682;  Doe  v. 
Sy bourn,  7  T.  R.  2;  Lade  v.  Holford,  3  Burr. 
1416;  Den  v.  Bordine,  20  N.  J.  L.  398. 

6.  Presbyterian  Congregation  v.  Johnston,  1 
W.  &  S.  (Pa.)  9;  School  Directors  v.  Dunkle- 
ber^er,  6  Pa.  St.  29. 

Where  Trust  Has  Terminated.  —  Where  the 
active  duties  of  a  trustee  holding  the  legal  title 
have  ceased,  it  has  been  held  in  Pennsylvania 
that  the  legal  title  vests  in  the  beneficiary 
without  a  conveyance,  and  he  may  maintain 
ejectment  therefor  against  a  stranger.  West- 
cott  v.  Edmunds,  68  Pa.  St.  34. 


And  in  Virginia  it  has  been  held  that  a  cestui 
que  trust,  after  the  purposes  of  the  deed  have 
been  satisfied,  may  maintain  ejectment  upon  a 
demise  in  his  own  name,  although  the  legal 
estate  is  still  in  the  trustee.  Hopkins  v. 
Ward.  6  Munf.  (Va.)  38. 

7.  Murray  v.  Blackledge,  71  N.  Car.  492. 
Under  the  Georgia  Code  it  has  been  held  that 

a  cestui  que  trust  entitled  to  the  possession 
of  land  may  maintain  ejectment  against  a 
stranger  who  has  no  title,  or  even  against  a 
trustee  who  wrongfully  withholds  the  posses- 
sion. Glover  v.  Stamps,  73  Ga.  209,  54  Am. 
Rep.  870. 

And  in  Dodge  v.  Spiers,  85  Ga.  585,  it  was 
held  that  the  effect  of  a  decree  that  trustees, 
the  defendants  in  a  bill,  shall  execute  to  the 
plaintiff  their  deed  of  conveyance  to  certain 
lands  in  question,  was  to  put  in  the  plaintiff  a 
perfect  equity  which  would  support  a  recovery 
in  ejectment. 

8.  See  the  title  Trusts  and  Trustees. 

9.  Action  by  Assignees  Under  Bankrupt  and 
Insolvent  Laws  in  General.  —  Barstow  v.  Adams, 
2  Day  (Conn.)  70.    Compare  Fales  v.  Thompson, 

1  Mass.  134. 

10.  Action  by  Permanent  Assignee  in  Bankruptcy. 
—  Beck  v.  Welsh,  1  Wils.  276;  Doe  v.  Britain, 

2  B.  &  Aid.  93;  Doe  v.  Abrahams,  1  Stark.  305, 
2  E.  C.  L.  121;  Doe  v.  Land,  3  D.  &  R.  509. 

11.  Action  by  Provisional  Assignee  in  Bank- 
ruptcy. —  Doe  v.  Spencer,  2  C.  &  P.  79,  12  E. 
C.  L.  35;  Doe  v.  Andrews,  4  Bing.  34S,  13  E. 
C.  L.  466. 

12.  Cooper  v.  Lands,  14  W.  R.  610. 

13.  Exclusive  Right  of  Assignee  to  Maintain 
Action.  —  In  Doe  v.  Andrews,  4  Bing.  348,  13 
E.  C.  L.  466,  it  was  held  that  a  lessor  whose 
property  has  been  assigned  to  a  provisional 
assignee  under  the  Insolvent  Debtors'  Act 
cannot  maintain  the  action  of  ejectment 
against  an  occupier  of  land  which  passed  un- 
der the  assignment,  although  the  provisional 
assignee  has  never  taken  possession  nor  any 
permanent  assignee  been  appointed  nor  the 
rent  ever  been  withheld  from  the  lessor. 
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14.  Tenant  for  Life,  Years,  etc.  —  A  tenancy  for  life  1  or  for  years  2  is  suffi- 
cient to  support  ejectment  as  well  as  a  fee  title. 

15.  Tenant  by  Curtesy.  —  It  has  been  held  that  a  tenant  by  the  curtesy  may 
maintain  ejectment  for  the  recovery  of  lands  of  which  he  has  such  an  estate, 
not  only  after  the  death  of  the  wife,3  but  he  may  sue  alone  immediately  on 
his  becoming  a  tenant  by  the  curtesy  initiate.4 

16.  Dower.  —  At  common  law,  the  widow  could  not,  before  assignment, 
maintain  ejectment  for  her  dower.5  But  this  rule  has  been  changed  by  stat- 
ute in  some  of  the  states.6 

Action  by  Assignee  of  Dower  Eight.  —  At  common  law,  also,  the  assignee  or 
grantee  of  the  right  of  dower  cannot,  before  the  same  has  been  legally 


In  Barstow  v.  Adams,  2  Day  (Conn.)  95,  de- 
cided under  the  bankruptcy  laws  of  the  United 
States,  the  court  said:  "  From  the  recited 
clauses  of  the  bankrupt  law,  it  is  unquestion- 
able that,  after  the  execution  of  the  deed  of 
assignment,  the  bankrupt  is  entirely  divested 
of  his  property,  and  the  same  is  vested  in  his 
assignees.  The  expression  of  the  50th  section 
in  the  most  explicit  manner  evince  that  the 
whole  estate  is  conveyed  by  the  deed  of  the 
commissioners,  and  that  there  is  no  residuary 
interest  in  the  bankrupt.  It  results,  as  a  nec- 
essary legal  consequence,  that  the  assignees  of 
a  bankrupt  may,  and  that  they  alone  can, 
maintain  ejectment.  Theirs  is  the  title;  to 
them  the  real  estate  of  the  bankrupt  exclu- 
sively belongs,  and  in  the  event  of  an  eject- 
ment they  are  the  persons  dispossessed  and 
injured." 

In  Pennsylvania  it  has  been  held  that, 
although  the  assignment  of  an  insolvent  debtor 
passes  the  legal  estate  in  his  lands,  yet  a  trust 
results  by  operation  of  law  which,  as  soon  as 
the  debts  are  satisfied,  entitles  him  to  the  pos- 
session against  his  assignees  et  a  multo  fortiori 
against  a  stranger  against  whom  he  may 
maintain  an  ejectment  in  his  own  name. 
Ross  v.  Mcjunkin,  14  S.  &  R.  (Pa.)  364. 

In  Power  v.  Hollman,  2  Watts  (Pa.)  218,  it 
was  held  that  an  insolvent  debtor  who  has 
made  a  general  assignment  of  his  property, 
upon  proof  of  the  payment  of  all  the  debts  due 
by  him  at  the  time  of  his  discharge  may  main- 
tain an  ejectment  in  his  own  name  for  land 
assigned  by  him,  without  a  formal  reassign- 
ment. 

But  in  Willis  v.  Row,  3  Yeates  (Pa.)  520,  it 
was  held  that  one  discharged  as  an  insolvent 
debtor  cannot  support  an  ejectment  for  lands 
previously  vested  in  him,  though  his  trustees 
have  not  given  bond  pursuant  to  the  act  of  4th 
April.  1798,  where  it  appeared  that  his  debts 
remained  unpaid. 

Ejectment  for  Homestead  During  Pendency  of 
Application  for  Discharge.  —  In  California  it  has 
been  held  that  where,  prior  to  the  commence- 
ment of  an  action  of  ejectment  by  the  plaintiff, 
he  had  filed  his  petition  in  insolvency  and 
asked  to  be  discharged  from  his  debts,  and, 
during  the  pendency  of  the  action  of  eject- 
ment, the  plaintiff  obtained  the  discharge  in 
insolvency,  and  the  sheriff  had  been  appointed 
assignee,  he  might  recover  a  homestead  to 
which  he  had  a  perfect  title  at  the  time  of  filing 
his  petition  in  insolvency.  Moore  v.  Morrow, 
28  Cal.  552. 

1.  Action   by   Tenant  for  Life.  —  Bryan  v. 
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Wear,  4  Mo.  106;  Beal  v.  Harmon,  38  Mo. 
435;  Allen  v.  Ransom,  44  Mo.  263,  100  Am. 
Dec.  282. 

Action  Not  Maintainable  After  Expiration  of 
Life  Estate.  —  Ejectment  will  not  lie  for  a  life 
estate  after  the  death  of  the  tenant  for  life. 
Hamilton  v.  Overseers  of  Poor,  12  Pa.  St.  147. 

2.  Action  by  Tenant  for  Years.  —  See  supra, 
this  section,  Landlord  and  Tenant. 

Necessity  of  Entry.  —  In  Tillinghast's  Adams 
on  Ejectment,  p.  60,  it  is  said:  "  It  has  been 
said  by  a  learned  writer  that  a  tenant  for 
years  cannot,  before  entry,  maintain  an  action 
of  trespass  or  ejectment,  because  those  acts 
complain  of  a  violation  of  the  possession, 
and  therefore  cannot  be  maintained  by  any 
person  who  has  not  had  an  actual  possession. 
But  this  reasoning  does  not  seem  to  be  appli- 
cable to  the  modern  principles  of  the  remedy 
by  ejectment. " 

3.  Action  by  Tenant  by  Curtesy. —  Prescott  v. 
Jones,  29  Ga.  58.  See  also  Lecatt  v.  Mer- 
chants' Ins.  Co.,  16  Ala.  177,  50  Am.  Dec.  169. 

4.  Wilson  v.  Arentz,  70  N.  Car.  670.  See 
also  Shortall  v.  Hinckley,  31  111.  219.  Coin- 
pare  Williams  v.  Lanier,  Busb.  L.  (44  N.  Car.)1 
30.    See  also  the  title  Curtesy,  vol.  8,  p.  517. 

5.  Dower  —  Action  Not  Maintainable  at  Com- 
mon Law  Before  Assignment. —  Doe  v.  Nutt,  2 
C.  &  P.  430,  12  E.  C.  L.  205:  Weiskoph  v. 
Dibble,  18  Fla.  24;  Shields  v.  Batts.  5  J.  J. 
Marsh.  (Ky.)  12;  Tucker  v.  Vance,  2  A.  K. 
Marsh.  (Ky.)  458;  Jackson  v.  Yanderheyden, 
17  Johns.  (N.  Y.)  167,  8  Am.  Dec.  378.  See 
also  May  v.  Rumncy,  1  Mich.  5;  Parks  v. 
Hardey,  4  Bradf.  (N.  Y.)  15.  And  see  the 
title  Dower,  vol.  10,  p.  173. 

Unassigned  Dower  as  Bar. —  In  McGammon 
v.  Detroit,  etc.,  R.  Co.,  66  Mich.  442,  it  was 
held  that  the  unassigned  dower  of  the  widow 
is  not  a  bar  to  a  recovery  in  ejectment  by  the 
heir.  Compare  Robinson  v.  Miller,  I  B.  Mon. 
(Ky.)92.  See  also  Seider  v.  Seider,  5  Whart. 
(Pa.)  208. 

6.  Ejectment  for  Recovery  of  Dower  by  Statute. 

—  May  v.  Rumney,  1  Mich.  1;  Snyder  v.  Sny- 
der, 6  Mich.  470;  Wcstbrook  v.  Vanderburgh, 
36  Mich.  34:  Proctor  Bigclow,  38  Mich.  282; 
Moody  v.  Seaman,  46  Mich.  74;  Burrall  v. 
Bender,  61  Mich.  608;  Sherwood  v.  Vanden- 
burgh,  2  Hill  (N.  Y.)  303.  See  also  Jones  v. 
Fox,  20  W.  Va.  370. 

Equitable  Estate.  —  But  it  has  been  held  that 
this  form  of  action  will  not  lie  to  recover 
dower  in  an  equitable  estate  of  the  husband. 
Bcebe  v.  Lyle,  73  Mich.  114;  Van  Dyne  v. 
Thayer,  19  Wend.  (N.  Y.)  162. 
5  Volume  X. 


Title  to  Support  Ejectment. 


EJECTMENT. 


Reversioner. 


assigned,  sue  in  ejectment  to  recover  it,1  or  defend  an  action  of  ejectment 
brought  against  him  by  the  heir,  by  setting  up  the  assignment  from  the  widow- 
in  bar.2  And  even  where,  by  statute,  the  right  to  sue  in  ejectment  for  unas- 
signcd  dower  is  enjoyed,  it  has  been  held  that  this  statutory  right  is  vested 
solely  in  the  widow,  and,  by  necessary  implication,  is  not  available  to  her 
assignee.3 

17.  Reversioner  —  a.  In  General.  —  Reversioners  may  maintain  the  action 
of  ejectment  against  heirs  of  the  life  tenant  who  hold  over  after  the  death  of 
their  ancestor.'* 

b.  Breach  of  Condition  Subsequent  in  Deed.  —  Ejectment  is  also 
the  proper  remedy  by  the  grantor  of  property  against  the  grantee  for  breach 
of  condition  subsequent  in  the  deed.5 

Entry  or  Demand.  —  And  the  action  in  such  cases  may  be  maintained  upon 
proof  of  the  breach  merely,  without  any  actual  entry  or  previous  demand.** 


1.  Carnall  v.  Wilson,  21  Ark.  62,  76  Am. 
Dec.  351;  Galbraith  v.  Fleming,  60  Mich.  40S. 

Where  a  Receiver  Has  Been  Appointed  in  sup- 
plementary proceedings  against  the  widow 
and  has  taken  an  assignment  of  all  her  prop- 
erty, it  has  been  held  that  he  may  maintain 
ejectment  for  dower  to  recover  an  assignment 
and  possession  of  the  dower  interest  or  a  gross 
sum  in  lieu  of  dower.  Payne  v.  Becker,  87 
N.  Y.  153,  reversing  22  Hun  (N.  Y.)  28. 

2.  Wallace  v.  Hall,  19  Ala.  367;  Barnett  v. 
Meacham,  62  Ark.  313;  Carnall  v.  Wilson,  21 
Ark.  62,  76  Am.  Dec.  351;  McCammon  v.  De- 
troit, etc.,  R.  Co.,  66  Mich.  442;  King  v.  Mer- 
ritt,  67  Mich.  194;  Howe  v.  McGivern,  25  Wis. 
532. 

3.  Galbraith  v.  Fleming,  60  Mich.  408. 
Compare  Finch  v.  Rhodes,  49  Mich.  33. 

4.  Action  by  Reversioners  in  General.  —  Nims 
v.  Sabine,  44  How.  Pr.  (N.  Y.  Supreme  Ct.) 
252;  Harrelson  v.  Sarvis,  39  S.  Car.  14. 

Waste  by  Life  Tenant.  —  But  it  has  been  held 
that  they  cannot  maintain  the  action  to  recover 
possession  of  the  lands  in  which  they  have  a 
reversionary  interest  on  the  ground  that  the 
owner  of  the  life  estate  has  forfeited  his  inter- 
est by  the  commission  of  waste.  Patrick  v. 
Sherwood,  4  Blatchf.  (U.  S.)  112;  Robinson  v. 
Miller,  2  B.  Mon.  (Ky.)  292. 

5.  Action  by  Grantor  Against  Grantee  After 
Breach  of  Condition  Subsequent —  United  States. 
—  Ruch  v.  Rock  Island,  97  U.  S.  697;  Cowell 
v.  Colorado  Springs  Co.,  100  U.  S.  55. 

Connecticut. — Warner  v.  Bennett,  31  Conn. 
478. 

New  Hampshire.  —  Gillis  v.  Bailey,  17  N, 
H.  18. 

New  York. — Jackson  v.  Topping,  1  Wend. 
(N.  Y.)  388,  19  Am.  Dec.  515;  Jackson  v.  Crys- 
ler,  1  Johns.  Cas.  (N.  Y.)  125;  Ludlow  v.  New 
York,  etc.,  R.  Co.,  12  Barb.  (N.  Y.)  440; 
Nicoll  v.  New  York,  etc.,  R.  Co.,  12  N.  Y.  121. 

Ohio.  —  Sperry  v.  Pond,  5  Ohio  pt.  II.  387, 
24  Am.  Dec.  296. 

Pennsylvania.  —  Bear  v.  Whisler,  7  Watts 
(Pa.)  144;  Rynd  v.  Rynd  Farm  Oil  Co.,  63  Pa. 
St.  397;  Ringrose  v.  Ringrose,  170  Pa.  St.  593; 
Schnyder  v.  Orr,  149  Pa.  St.  320. 

West  Virginia.  —  Martin  v.  Ohio  River  R. 
Co.,  37  W.  Va.  349. 

Wisconsin.  —  Horner  v.  Chicago,  etc.,  R. 
Co.,  38  Wis.  165;  Bogie  v.  Bogie,  41  Wis.  209. 

Condition  Not  to  Manufacture  or  Sell  Intoxicat- 
ing Liquors  on  Premises.  —  Thus,  this  rule  has 


been  applied  in  the  case  of  deeds  containing 
conditions  that  they  shall  become  null  and 
void,  if  intoxicating  liquors  are  manufactured 
and  sold  on  the  premises,  or  if  the  premises 
are  used  for  the  purpose  of  carrying  on  any 
offensive  trade  or  occupation,  and  the  like. 
Plumb  v.  Tubbs,  41  N.  Y.  442;  O'Brien  v. 
Wetherell,  14  Kan.  616;  Doe  v.  Keeling,  1  M. 
&  S.  95.  See  also  Cowell  v.  Colorado  Springs 
Co.,  100  U.  S.  55;  Gibert  v.  Peteler,  38  N.  Y. 
165,  97  Am.  Dec.  785;  Rynd  v.  Rynd  Farm  Oil 
Co.,  63  Pa.  St.  397. 

Estate  Dedicated  to  Charitable  Uses.  —  But  it 
has  been  held  that  there  is  a  difference  where 
the  intention  is  to  dedicate  real  estate  to 
charitable  uses,  between  a  conveyance  on  con- 
dition and  a  conveyance  in  trust,  since,  in 
the  first  case,  the  grantor  may  maintain  eject- 
ment on  proof  of  condition  broken,  but  in  the 
latter  case,  he  cannot,  the  remedy  being 
against  the  trustees.  Barr  v.  Weld,  24  Pa. 
St.  84. 

Land  Sold  for  School  Purposes.  —  Under  statute 

in  West  Virginia,  it  has  been  held  that  a 
vendor  who  sells  a  lot  to  the  board  of  educa- 
tion for  school  purposes,  and  signs  a  writing 
stating  the  purchase  and  the  terms  thereof, 
cannot  recover  possession  of  such  lot  in  an 
action  of  ejectment  from  a  claimant  under  such 
board  of  education,  even  though  such  lot  has 
been  abandoned  for  school  purposes  and  con- 
verted to  other  uses.  Carper  v.  Cook,  39  W. 
Va.  346. 

Where  Stipulation  Does  Not  Amount  to  a  Condi- 
tion.—  Where  the  owner  of  land  agreed  in 
writing  to  give  a  railroad  company  a  perpetual 
right  of  way  through  the  same  for  a  certain 
sum,  with  a  provision  in  the  contract  that 
when  the  road  should  be  completed  the  com- 
pany should  fence  the  same,  it  was  held  that 
this  was  not  a  condition  precedent  or  subse- 
quent on  which  the  right  to  enjoy  the  ease- 
ment was  to  depend,  but  a  mere  continuing 
contract  between  adjoining  proprietors,  and 
that,  after  the  completion  of  the  road,  the 
owner  of  the  land  could  not,  upon  failure  of 
the  company  to  put  up  the  fence,  eject  the 
company  from  the  land.  Hornback  v.  Cincin- 
nati, etc-:,  R.  Co.,  20  Ohio  St.  81. 

6.  Necessity  of  Entry  or  Demand  Before  Action 
for  Breach  of  Condition  Subsequent. —  Ruch  v. 
Rock  Island,  97  U.  S.  693;  Ritchie  v.  Kansas, 
etc.,  R.  Co.,  55  Kan.  36;  Kenner  v.  American 
Contract  Co.,  9  Bush  (Ky.)  202;  Sioux  City, 
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c.  Assignees  of  Reversion.  —  At  common  law,  a  breach  of  condition 
subsequent  in  a  deed  could  not  be  taken  advantage  of  by  a  stranger,  or  by  an 
assignee  of  a  reversion  or  of  the  right  itself,  or  by  any  one,  in  fact,  but  the 
grantor  or  his  heirs.*  This  is  the  rule  prevailing  at  present  in  this  country 
and  in  the  courts  of  the  United  States  and  perhaps  in  those  of  most  of  the 
states.8  But  the  enactment  of  the  statute  32  Hen.  VIII.,  c.  34,  changed  the 
common  law  in  England  on  this  point,  and  ejectment  may  be  brought  in  that 
country  by  grantees  or  assignees  of  a  reversion'  upon  breach  of  condition  in 
the  original  deed  from  the  grantor.3 

18.  Remaindermen.  —  Remaindermen  cannot  bring  ejectment  during  the 
continuance  of  the  particular  estate,4  but  may  do  so  after  its  termination  5 
on  proof  of  the  fact  that  it  is  determined.6 

19.  Devisee  and  Legatee,  Heir,  and  Personal  Representative  —  a.  ACTION  BY 
Devisee  or  Legatee.  —  At  common  law,  the  devisee  of  a  freehold  interest 


etc..  R.  Co.  v.  Davis.  49  Minn.  308;  Ellis  v. 
Kyger,  go  Mo.  600;  Plumb  v.  Tubbs,  41  N.  Y. 
442.  See  also  O'Brien  v.  Wagner,  94  Mo.  93, 
4  Am.  St.  Rep.  362. 

In  Ritchie  v.  Kansas,  etc.,  R.  Co.,  55  Kan. 
36,  the  court  said:  "  May  the  plaintiffs,  then, 
maintain  ejectment  to  recover  the  land  ?  By 
the  common  law,  advantage  of  a  breach  of  a 
condition  subsequent,  working  a  forfeiture  of 
an  estate,  could  only  be  taken  by  formal 
entry,  on  the  principle  that  it  required  as  sol- 
emn an  act  to  defeat  as  to  create  an  estate. 
2  Washb.  Real  Prop.  14.  But  in  this  state 
there  is  no  such  thing  as  livery  of  seizin,  in 
the  common-law  sense.  Estates  are  created 
by  written  instruments.  Delivery  of  posses- 
sion of  land  is,  of  course,  a  circumstance  of 
some  weight  in  determining  questions  of  title. 
Under  our  statute,  a  parly  having  either  a 
legal  or  an  equitable  title  may  maintain  an 
action  for  the  recovery  of  real  property. 
Simpson  v.  Boring,  16  Kan.  248.  No  formal 
entry  is  necessary  here  as  a  condition  prece- 
dent to  the  bringing  of  an  action  of  ejectment. 
Recent  authorities  are  to  the  effect  that  an 
ordinary  action  of  ejectment  answers  all  pur- 
poses of  a  common-law  entry." 

1.  Action  by  Assignee  for  Breach  of  Condition 
Subsequent.  —  Adams  on  Eject.  72. 

Action  by  Heir  Not  Named.  —  But  where  the 
grantor  has  the  right  to  enter  for  condition 
broken,  his  heir,  though  not  expressly  named, 
may  avail  himself  of  the  covenant  after  the 
death  of  his  ancestor.  Jackson  v.  Topping,  I 
Wend.  (N.  Y.)  388,  19  Am.  Dec.  515. 

2.  United  States.  —  Sheets  v.  Selden,  2  Wall. 
(U.  S.)  177;  Schulenberg  v.  Harriman,  21 
Wall.  (U.  S.)44;  Ruch  v.  Rock  Island,  97  U. 
S.  693. 

Alabama.  —  Davis  v.  Memphis,  etc.,  R.  Co., 
87  Ala.  641. 

Kentucky.  —  Kenner  v.  American  Contract 
Co.  9  Bush  (Ky.)  202. 

Maine.  —  Hooper  v.  Cummings,  45  Me. 
359- 

Massachusetts.  —  Guild  v.  Richards,  16  Gray 
(Mass.)  309. 

New  Hampshire.  —  Dewey  v.  Williams,  40 
N.  II.  222,  77  Am.  Dec.  708. 

New  Jersey.  —  Southard  v.  Central  R.  Co., 
26  N.  J.  L.  21. 

New  York.  —  McMillan  v.  Saratoga,  etc.,  R. 
Co..  20  Barb.  (N.  Y.)  454;  Fonda  v.  Sage,  46 
Barb.  (N.  Y.)  109;  Nicoll  v.  New  York,  etc.,  R. 


Co.,  12  N.  Y.  121;  Towle  v.  Remsen,  70  N.  Y. 
■303. 

Compare  McKissick  Pickle,  16  Pa.  St.  140. 
Grant  of  Land  Subject  to  Annual  Rent.  —  But 

where  land  is  granted  in  fee  with  a  reservation 
of  an  annual  rent  and  the  right  of  re-entry  for 
nonpayment  of  the  same,  it  has  been  held 
that,  not  only  the  grantor  or  his  heirs,  but  his 
assignee  or  devisee,  may  maintain  the  action 
on  breach  of  that  condition,  the  decisions 
being  sometimes  based  on  statute  and  some- 
times not.  Van  Rensselaer  v.  Slingerland,  26 
N.  Y.  580;  Van  Rensselaer  v.  Dennison,  35  N. 
Y.  393;  Van  Rensselaer  v.  Barringer,  39  N.  Y. 
9;  Tyler  v.  Heidorn,  46  Barb.  (N.  Y.)43g;  Gal- 
braith  v.  Fenton,  3  S.  &  R.  (Pa.)  359;  Moored. 
Wingate,  53  Mo.  398;  Farley  z\  Craig,  11  N. 
J.  L.  262.  See  also  Hooper  v.  Cooke,  2  Jur. 
N.  S.  527;  Van  Rensselaer  v.  Hayes,  5  Den. 
(N.  Y.)  477;  Hogeboom  v.  Hall,  24  Wend.  (N. 
Y.)  146;  Cruger  v.  McLaury,  41  N.  Y.  219. 

3.  Adams  on  Eject.  72;  Sheets  v.  Selden,  2 
Wall.  (U.  S.)  177. 

Necessity  of  Lease  under  Seal. —  In  Sheets  v. 
Selden,  2  Wall.  (U.  S.)  189,  Mr.  Justice  Field 
said:  "  It  is  conceded  that,  at  common  law, 
the  grantee  of  a  reversion  could  not  enter  or 
bring  ejectment  for  breach  of  the  covenants  of 
a  lease,  and  that  the  statute  of  32  Hen.  VIII., 
giving  the  right  of  entry  and  of  action  to  such 
grantee,  was  confined  to  leases  under  seal." 

Collateral  Covenants.  —  The  statute  does  not 
extend  to  collateral  covenants,  but  only  to 
covenants  that  touch  and  concern  the  thing 
demised.  Spencer's  Case,  1  Smith's  L.  Cas.  68. 

Thus,  where  a  lease  contained  a  proviso 
for  re-entry  in  case  the  lessee,  his  executors, 
administrators  or  assigns,  or  any  tenant, 
under  tenant  or  occupier  of  the  premises  de- 
mised should,  at  any  time  during  the  term,  be 
convicted  of  any  offense  against  the  game 
laws,  and  the  occupier  was  so  convicted,  it 
was  held  that  the  assignee  of  the  reversion 
could  not  bring  ejectment.  Stevens  v.  Copp, 
L.  R.  4  Exch.  20. 

4.  Action  Not  Maintainable  by  Remainderman 
During  Continuance  of  Particular  Estate.  —  Mc- 
Michael  v.  Craig,  105  Ala.  3S2. 

5.  Action  by  Remainderman  After  Expiration  of 
Particular  Estate.  —  Beckham  v.  Maples,  95  Ga. 
773;  McLcndon  v.  Horton,  95  Ga.  54;  Phelps 
v.  Phelps,  17  Md.  120;  Horton  v.  Lee,  99  N. 
Car.  227. 

6.  Kirk  v.  Bowling,  20  Neb.  260. 
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in  land,  or  any  one  claiming  under  him,  may  immediately  and  without  any 
possession  bring  ejectment  for  the  lands  devised,1  and  it  has  been  held  that  he 
is  not  required  to  wait  for  probate  of  the  will  before  doing  so.2 

b.  Action  by  Heir  at  Law  —  (i)  In  General.  —  By  the  common  law, 
upon  the  death  of  an  intestate,  the  title  to  freehold  estates  immediately 
descended  to,  and  vested  in,  the  heir,  and  he  was  the  proper  party  to  bring  an 
action  of  ejectment,3  and  it  has  been  held  that  this  rule  applied  even  where 
the  ancestor  died  out  of  possession  of  the  land  in  question.4 

(2)  Against  Widow.  —  Thus  it  has  been  held  that  an  heir  at  law  may 
recover  in  ejectment  against  a  widow  in  possession  of  the  land  of  her  deceased 
husband  in  which  she  has  a  right  of  dower,  provided  the  land  has  not  been 
assigned  to  her  as  dower  and  is  not  attached  to  the  mansion,  or,  if  so 
attached,  the  suit  is  brought  after  quarantine;  5  but  such  recovery  by  the  heir 
at  law  is  subject  to  the  widow's  title.6 

(3)  Fraudulent  Conveyance  by  Personal  Representative.  —  Also,  it  has  been 


1.  Action  by  Devisee.  —  Adams  on  Eject.  71; 
Co.  Litt.  240  b;  Van  Rensselaer  v.  Hayes,  5 
Den.  (N.  Y.)  477;  Dunn  v.  Peterson,  4  Wash. 
170.  See  also  Smith  v.  Moore,  6  Dana  (Ky.) 
419. 

Thus,  where  a  testator  devises  two  tracts  of 
land  to  different  persons  and  the  devisee  of  the 
second  tract  elects  to  take  the  first  and  more 
valuable  by  a  paramount  title,  the  devisee  of 
the  first  tract  may  bring  ejectment  for  the  sec- 
ond. Lewis  v.  Lewis,  13  Pa.  St.  79,  53  Am. 
Dec.  443. 

Effect  of  Prior  Disclaimer.  —  Where  the  de- 
visee of  an  estate  refused  to  take  it,  claiming 
to  be  entitled  as  heir  at  law,  and  would  not 
accept  any  benefit  under  the  will  of  the  testa- 
tor, it  was  held  that  this  was  not  such  a  dis- 
claimer as  prevented  her  from  afterwards 
bringing  ejectment  and  relying  on  her  title  as 
devisee.  Doe  v.  Smyth,  6  B.  &  C.  112,  13  E. 
C.  L.  113. 

In  California,  devisees  or  their  grantees  can- 
not maintain  ejectment  for  land  devised  to 
them  until  the  final  discharge  of  the  executor 
from  his  trust  and  a  distribution  of  the  estate. 
Meeks  v.  Kirby,  47  Cal.  168;  McCrea  v.  Har- 
aszthy,  51  Cal.  146;  Harper  v.  Strutz,  53  Cal. 
655;  Burgel  v.  Prisser,  89  Cal.  70.  See  infra, 
this  section,  Personal  Representative.  See  also 
the  statutes  of  the  other  states. 

2.  Richards  v.  Pierce,  44  Mich.  444. 

In  Vermont,  under  a  statute  providing  that 
no  action  shall  be  sustained  by  any  heir  or 
heirs,  devisee  or  devisees,  until  such  estate  be 
set  off  by  an  order  of  the  probate  court,  it  has 
been  held  that  a  devisee  may  bring  eject- 
ment where  the  circumstances  are  such  that 
no  order  for  a  division  of  the  property  in 
question  by  the  court  would  be  necessary,  and 
there  is  no  pretense  that  the  executor  has  a 
lien  thereon.  Abbott  v.  Pratt,  16  Vt.  626. 
See  also  Hubbard  v.  Ricart,  3  Vt.  207,  23  Am. 
Dec.  198. 

Legacy  of  Term  for  Years.  —  But  in  the  case 
of  a  legacy  of  a  term  of  years,  the  legatee 
must  first  obtain  the  assent  of  the  executors  to 
the  bequest.    Young  v.  Holmes,  1  Stra.  70. 

Where,  however  such  assent  is  obtained,  it 
has  been  held  that  the  legal  estate  vests  abso- 
lutely in  the  legatee,  and  he  may  maintain 
ejectment  against  the  executor  as  well  as 
against  a  stranger.    Doe  v.  Guy,  3  East  120. 


In  Matthews  v.  Turner,  64  Md.  109,  it  was 
held  that,  by  the  will  itself,  the  legatee  gets 
an  inchoate  title  to  a  leasehold,  and  when 
the  debts  are  paid  and  the  executor  assents  to 
the  delivery  of  the  property  to  the  legatee,  the 
title  of  the  latter  is  thereby  perfected,  and  he 
may  maintain  an  action  of  ejectment  for  the 
leasehold  without  proving  that  the  property 
was  included  in  the  inventory  returned  by  the 
executor  and  was  distributed  to  the  legatees 
by  the  order  of  the  Orphans'  Court. 

3.  Action  by  Heir  for  Freehold.  —  Updegraff 
v.  Trask,  iS  Cal.  458;  Carruthers  v.  Bailey,  3 
Ga.  105;  Murdock  v.  Mitchell,  30  Ga.  74,  76 
Am.  Dec.  634;  Robinoe  v.  Doe,  6  Blackf. 
(Ind.)  85;  Doe  v.  Mace,  7  Blackf.  (Ind.)  2; 
Root  v,  McFerrin,  37  Miss.  17,  55  Am.  Dec. 
49;  Maltonner  v.  Dimmick,  4  Barb.  (N.  Y.) 
566;  Brant  v.  Livermore,  10  Johns.  (N.  Y.) 
358;  Uhrich  v.  Beck,  13  Pa.  St.  639;  Buck  v. 
Squiers,  22  Vt.  484;  Tapscott  v.  Cobbs,  11 
Gratt.  (Va.)  172. 

A  Pretermitted  Heir  has  been  held  entitled  to 
maintain  the  action  of  ejectment  for  a  share  of 
the  land  of  which  his  father  is  seized.  Mc- 
Cracken  v.  McCracken,  67  Mo.  590. 

Proof  of  Descent  by  Heir.  —  It  has  been  held 
that  where  an  heir  at  law  is  plaintiff  in  an 
action  of  ejectment,  he  must  prove  his  descent 
from  the  ancestor  from  whom  he  claims,  and 
must  show  that  all  the  intermediate  heirs  are 
dead  without  issue.  Kelso  v.  Stigar,  75  Md. 
376- 

4.  Webster  v.  Webster,  53  Pa.  St.  161. 

5.  Action  by  Heir  Against  Widow.  —  Moore  v. 
Gilliam,  5  Munf.  (Va.)  346.  Compare  Gourley 
v.  Kinley,  66  Pa.  St.  270. 

Action  Against  Assignee  of  Widow.  —  It  has 
been  held  also  that  the  heirs  at  law  may  main- 
tain ejectment  for  the  mansion-house  against 
third  persons  who  claim  under  the  widow  be- 
fore the  assignment  of  her  dower.  Wallis  v. 
Doe,  2  Smed.  &  M.  (Miss.)  220. 

Action  Against  Third  Person.  —  Until  dower  is 
legally  assigned  or  set  off,  the  person  entitled 
to  the  fee  may  bring  ejectment  against  one 
wrongfully  in  possession  and  recover,  and  the 
widow's  interest  will  not  stand  in  the  way  of 
such  plaintiff.  King  v.  Merritt,  67  M'ich. 
194. 

6.  Chapman  w.  Armistead,  4  Munf.  (\  a.) 
382.    See  also  Brown  v.  Colson,  41  Ga.  42. 
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held  that  a  sale  and  conveyance  made  by  a  personal  representative  empowered 
by  will  to  sell  the  real  estate  of  the  testator,  directly  or  indirectly  to  himself, 
is  void,  and  that  the  heirs  may  maintain  ejectment  for  the  land  so  sold  and 
conveyed.1 

c.  Action  by  Personal  Representative  —  in  General.  —  Executors  and 
administrators  have  not,  at  common  law,  sufficient  title  or  right  of  possession 
to  the  freehold  lands  of  their  testator  to  enable  them  to  maintain  ejectment 
for  the  same,3  although  where  the  testator  or  intestate  has  only  a  mere  term 
for  years  or  an  estate  from  year  to  year,  the  action  is  maintainable  by  his 
personal  representatives.3  And  it  is  not  material  whether  the  ouster  be  after 
or  before  the  death  of  the  intestate.4 

implied  Right  under  will.  —  But  it  has  been  held  in  some  jurisdictions  that 
executors,  when  empowered  by  will  to  sell  the  testator's  real  estate,  are 
capable  of  maintaining  ejectment.5  The  authorities,  however,  are  by  no  means 
harmonious  upon  this  question.6 

Rule  under  statute.  —  Under  statutes  in  many  of  the  states  giving  personal 
representatives  an  exclusive  right  to  the  possession  of  their  decedent's  land 
and  to  the  rents  and  profits  of  the  same  until  administration  of  the  estate  is 
finally  accomplished,  it  has  been  held  that  they  may  maintain  ejectment  for 
the  lands  of  their  testator  or  intestate.7    The  question  of  the  respective 


1.  Action  by  Heir  Against  Personal  Representa- 
tive Making  Fraudulent  Sale.  —  Den  v.  Mc- 
Knight,  n  N.  J.  L.  385;  Den  v.  Hammel,  18 
N.  J.  L.  73.  See  also  Henninger  v.  Boyer,  10 
Pa.  Co.  Ct.  Rep.  506.  Compare  Den  v.  New- 
ark India  Rubber  Co.,  24  N.  J.  L.  467. 

2.  Right  of  Personal  Representative  to  Recover 
Freehold  at  Common  Law.  —  Adams  on  Eject. 
71;  Brown  v.  Strickland.  32  Me.  174;  Bur- 
dyne  v.  Mackey,  7  Mo.  374;  Van  Rensselaer 
■v.  Hayes,  5  Den.  (N.  Y.)  477;  Chipman  v. 
Sawyer,  I  Tyler  (Vt.)  83.  See  also  Stone  v. 
Griffin,  3  Vt.  400. 

3.  Recovery  of  Term  for  Years  by  Personal  Rep- 
resentative at  Common  Law.  —  Slade's  Case,  4 
Coke  95;  Doe  v.  Porter,  3  T.  R.  13;  Doe  v. 
Bradbury,  2  D.  &  R.  706;  Moreron's  Case, 
1  Vent.  30;  Doe  v.  Wheeler,  15  M.  &  W.  623; 
Roe  v.  Summerset,  2  W.  Bl.  692;  Duchane  v. 
Goodtitle.i  Blackf.  (Ind.)  117;  Van  Rensselaer 
■v.  Hayes,  5  Den.  (N.  Y.)  477. 

Demise  Laid  Before  Probate. —  It  has  been 
held  in  England  that  an  executrix  may  main- 
tain ejectment  to  recover  a  term  of  years  of 
her  testator  on  a  demise  laid  before  probate. 
Roe  v.  Summerset,  2  W.  Bl.  692. 

Where  the  Executrix  has  Consented  to  a  Be- 
quest of  Leasehold  Property,  ejectment  cannot  be 
maintained  by  her  against  the  legatee  where 
such  assent  is  proved.  Cole  v.  Cole,  I  Har.  & 
J.  (Md.)  572. 

Land  Converted  into  Personalty.  —  It  has  been 
held  that  where  the  testator's  sale  of  lands 
•during  his  life  worked  a  conversion  thereof 
into  personalty,  his  executor  has  the  right  to 
be  substituted  as  plaintiff  in  an  action  of  equi- 
table ejectment  brought  by  his  heirs  against 
his  vendee.  Bender  v.  Luckenbach,  162  Fa. 
St.  18. 

4.  Adams  on  Eject.  70. 

5.  Right  to  Maintain  Action  Implied  from  Will. 
—  Landon  v.  Townshcnd,  (Supreme  Ct.)  38  N. 
Y.  St.  Rep.  714,  affirmed  129  N.  Y.  166;  Smath- 
«rs  v.  Moody,  112  N.  Car.  791;  Chew  v.  Chew, 
28  Pa.  St.  17.  See  also  Lewis  v.  M'Farland,  9 
Cranch  (U.  S.)  151 ;  McAlpine  v.  Daniel,  101 


N.  Car.  550.  Compare  Smith  v.  Chase,  90  Hun 
(N.  Y.)  99. 

Thus,  where  a  testator  directed  his  real 
estate  to  be  sold,  and  bequeathed  the  residue 
of  the  proceeds  for  payment  of  his  debts  to  his 
widow,  whom  he  appointed  executrix,  it  was 
held  that  she  might  have  ejectment  to  recover 
possession  of  the  land.  Carpenter  v.  Came- 
ron, 7  Watts  (Pa.)  51. 

Where  No  One  Designated  to  Execute  Power.  — 
And  even  where  a  will  ordered  land  to  be  sold 
without  designating  any  one  to  execute  the 
power,  it  was  held  that  the  executors  might 
maintain  ejectment  for  it  without  authority 
from  the  Orphans'  Court.  Kirk  v.  Carr,  54 
Pa.  St.  285. 

6.  Right  of  Action  Held  Not  Implied  from 
Power  of  Sale. —  Fredericks  v.  Cisco,  72  Md. 
393;  Cohea  v.  Jemison,  68  Miss.  510;  Rogers 
v.  Marker,  12  Heisk.  (Tenn.)  645.  See  also 
Thompson  v.  Schcnck,  16  Ind.  194.  Compare 
Duchane  v.  Goodtitle,  1  Blackf.  (Ind.)  117. 

7.  Right  of  Personal  Representative  to  Maintain 
Action  under  Statute  —  Alabama.  —  McRae  v. 
McDonald,  57  Ala.  423;  Brewton  v.  Watson, 
67  Ala.  121;  Wells  v.  Elliott,  68  Ala.  183; 
Landford  v.  Dunklin,  71  Ala.  594;  Morgan  v. 
Casey,  73  Ala.  222. 

Arkatisas.  —  Menifee  v.  Menifee,  S  Ark.  48, 
overruling  Morrill  v.  Menifee,  5  Ark.  629,  and 
Hill  v.  Mitchell,  5  Ark.  608;  Carnall  v.  Wilson, 
21  Ark.  62,  76  Am.  Dec.  351;  Chowning  v. 
Stanfield,  49  Ark.  87. 

California.  — Curtis  v.  Hcrrick,  14  Cal.  117, 
73  Am.  Dec.  632;  Curtis  -•.  Sutter,  15  Cal.  259; 
Soto  v.  Krodcr,  19  Cal.  87;  Meeks  v.  Hahn,  20 
Cal.  621;  Chapman  v.  Hollister,  42  Cal.  462. 

Florida. — Ashmead  v.  Wilson,  22  Fla.  255; 
Doyle  v.  Wade,  23  Fla.  90,  n  Am.  St.  Rep. 
334;  Barco  v.  Fcnnell,  24  Fla.  378. 

Michigan.  —  Kline  v.  Moulton,  11  Mich.  370. 

Nebraska.  —  Carson  v.  Dundas,  39  Neb.  503. 

Sec  also  the  statutes  of  the  various  states. 

In  Burling  v.  Tompkins,  77  Cal.  257,  it  was 
held  that  a  plaintiff  having  sued  in  his  indi- 
vidual capacity  is  entitled  to  recover  upon  a 
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rights  in  this  regard  of  personal  representatives  and  heirs  at  law  or  devisees 
will  receive  a  full  treatment  elsewhere  in  this  work.1 

20.  Lands  Held  under  Void  Conveyance.  —  Ejectment  may  be  maintained  for 

lands  held  under  a  void  conveyance.* 

Conveyance  by  Person  Non  Compos  Mentis.  —  Thus  a  conveyance  executed  by  an 
insane  person  has  been  held  to  be  absolutely  void  and  of  no  force  and  effect 
whatever,  and  a  plaintiff  in  ejectment  may  show  such  incapacity  in  the  grantor 
of  a  deed  relied  upon  as  a  defense  to  the  action,  and  he  is  not  compelled  to  ^ 
resort  to  a  remedy  in  equity.3 

Conveyance  Obtained  Through  Fraud.  —  In  the  same  way  it  has  been  held  that 
ejectment  may  be  maintained  for  lands  held  under  a  conveyance  void  by  reason 
of  being  obtained  through  fraud.4 

Conveyances  in  Fraud  of  Creditors.  —  It  has  been  held  that  courts  of  law  and 
courts  of  equity  have  concurrent  jurisdiction  over  frauds  under  the  statute  13 
Elizabeth,  c.  5,  concerning  fraudulent  conveyances,  and  that,  where  the  legal 
title  has  been  in  the  debtor  so  as  to  be  subject  to  execution  at  law  and  might 
be  made  available  for  the  satisfaction  of  the  debt  if  the  fraudulent  conveyance 


patent  issued  to  him  in  his  representative 

capacity. 

Where  Personal  Representative  Has  Not  Asserted 
Power  over  Real  Estate.  —  But  in  Hall  v.  Hall, 
47  Ala.  290,  it  was  held  that,  until  the  personal 
representative  asserts  the  powers  over  the  real 
estate  of  the  decedent  with  which  he  is  clothed 
by  statute,  the  devisee  or  heir  is  entitled  to 
maintain  the  action. 

1.  See  the  title  Executors  and  Adminis- 
trators. 

2.  Lease  Void  under  Statute  of  Frauds.  —  Thus, 
an  action  of  ejectment  may  be  maintained  for 
lands  held  under  a  lease  void  under  the  statute 
of  frauds.    Cody  v.  Quarterman,  12  Ga.  386. 

Also,  it  has  been  held  that  where  husband 
and  wife  are  in  possession  of  lands,  they  may 
maintain  ejectment  against  parties  in  posses- 
sion of  a  part  thereof  when  the  said  parties 
claim  the  right  to  operate  oil  wells  under  a 
lease  invalid  because  executed  by  the  wife 
alone.    Buchanan  v.  Hazzard,  95  Pa.  St.  240. 

3.  Recovery  of  Lands  Conveyed  by  Insane  Per- 
son.—Dexter  v.  Hall,  15  Wall.  (U.  S.)  9; 
Elder  v.  Schumacher,  18  Colo.  433;  Van  Deu- 
sen  v.  Sweet,  51  N.  Y.  383;  Farley  v.  Parker, 
6  Oregon  105,25  Am.  Rep.  504. 

In  ejectment,  any  deed  produced  by  the  de- 
fendant as  a  link  in  a  chain  of  title  may  be 
attached  and  invalidated  by  showing  incapac- 
ity in  the  maker.  Jones  v.  Cohen,  82  N.  Car. 
75;  Fitzgerald  v.  Shelton,  95  N.  Car.  519. 

4.  Where  an  Agent  Has  Frauduently  Attempted 
to  Convey  Land  of  his  principal  for  a  mere 
nominal  consideration,  it  has  been  held  that 
ihe  deed  may  be  treated  as  a  mere  nullity  and 
the  property  recovered  in  ejectment.  Meade 
v.  Brothers,  28  Wis.  689.  See  also  Dupont  v. 
Wertheman,  10  Cal.  354;  Mott  v.  Smith,  16 
Cal.  534. 

Fraudulent  Purchase  by  Agent.  —  Also,  in 
Pennsylvania  it  has  been  held  that  where  an 
agent  has  fraudulently  purchased  property 
in  an  indirect  way  for  an  inadequate  sum,  the 
vendoi  may  recover  the  same  in  ejectment  on 
payment  of  the  purchase-money.  Rankin  v. 
Porter,  7  Watts  (Pa.)  387. 

Also,  in  Michigan  it  has  been  held  that 
where  an  agent  authorized  to  sell  the  land 
in  question  conveyed   the  same    to  a  third 


party  who  on  the  same  day  sold  and  con- 
veyed the  land  to  the  agent,  the  principal  was 
not  bound  by  the  deeds,  and  might  repudiate 
the  transaction  and  recover  the  lands  in  eject- 
ment. McKay  v.  Williams,  67  Mich.  547,  n 
Am.  St.  Rep.  597.  In  this  case  the  court  said: 
"  In  holding  that  the  deeds  introduced  by  the 
defendants  are  prima  facie  void  upon  their 
face,  we  do  not  militate  against  the  rule  de- 
clared by  this  court  in  several  cases  that,  in 
ejectment,  all  defenses  are  excluded  that  are 
not  legal,  and  that  neither  equitable  titles  nor 
equitable  defenses  can  avail  either  as  a  basis 
of  recovery  or  of  defense.  The  plaintiff  does 
not  claim  to  recover  upon  the  strength  of  an 
equitable  title,  and  under  the  facts  of  this 
case  the  judgment  should  have  been  given 
for  the  plaintiff." 

Also,  it  has  been  held  that  where  a  sale  and 
conveyance  have  been  made  by  an  adminis- 
trator or  other  trustee,  directly  or  indirectly  to 
himself,  the  heirs  may  maintain  ejectment  for 
the  land  so  sold  and  conveyed.  Den  v.  Mc- 
Knight,  11  N.  J.  L.  385;  Den  v.  Hammel,  18 
N.  J.  L.  73. 

But  in  Den  v.  Newark  India  Rubber  Co.,  24 
N.  J.  L.  468,  it  was  held  that  where  an  admin- 
istrator authorized  to  sell  lands  for  the  pay- 
ment of  debts,  before  the  sale  bound  himself 
by  agreement  to  sell  it  for  a  stipulated  price, 
and  sold  it  at  auction  upon  a  single  bid  at  that 
price,  the  sale,  after  it  had  been  confirmed  and 
executed,  was  not  void,  so  that  the  heirs  of 
the  decedent  could  recover  in  an  action  of 
ejectment. 

Forged  Deed.  —  In  Elder  ^.Schumacher,  18 
Colo.  433,  it  was  held  that  the  deed  relied  upon 
by  the  defendant  in  an  ejectment  suit  might 
be  shown  to  be  a  forgery. 

Land  Purchased  with  Notice  of  Prior  Convey- 
ance.—  In  Jackson  v.  Burgotl,  10  Johns.  (N. 
Y.)  457,  6  Am.  Dec.  349,  it  was  held  that  where 
a  subsequent  purchaser  whose  deed  is  regis- 
tered has  notice  at  the  time  of  his  purchase  of 
a  prior  unregistered  deed,  the  prior  deed  will 
have  the  preference,  the  second  purchase  with 
actual  notice  of  the  prior  deed  being  deemed 
fraudulent.  And  the  question  of  fraud  in 
such  case  is  cognizable  in  a  court  of  law  by 
means  of  an  action  of  ejectment. 
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had  not  been  interposed,  the  creditor  or  a  third  person,  having  taken  title 
under  a  sheriff's  sale,  may  bring  ejectment  and  avoid  the  fraudulent  convey- 
ance by  proof  of  the  illegal  purpose  for  which  it  was  made.1  But  it  has  been 
held  that  in  cases  where  the  legal  title  to  the  property  is  such  that  it  cannot 
be  seized  under  execution,  resort  to  equity  is  necessary,  as  where  the  legal 
title  has  never  been  in  the  debtor,  having  been  conveyed  by  a  third  person 
directly  to  another  in  secret  trust  for  the  benefit  of  the  debtor,  with  the  design 
fraudulently  to  screen  it  from  his  creditors.2  But  this  latter  proposition  has 
been  denied  by  other  authorities.3 

2.0  Lands  Improperly  Taken  under  Condemnation  Proceedings.  —  Ejectment  is 
the  proper  remedy  where  the  condemning  party  enters  upon  the  plaintiff's 
land  without  his  consent  and  without  instituting  proceedings  to  condemn  the 
same  or  assess  damages  therefor.4  So,  also,  ejectment  will  lie  where  possession 
of  the  land  has  been  obtained  under  void  condemnation  proceedings,  as  the 
title  in  such  case  remains  in  the  landowner.5  The  action  may  be  maintained 
also  where,  the  entry  being  lawful,  the  condemning  party  fails  or  refuses  to  pay 
the  compensation  assessed,6  or  fails  to  perform  an  agreement  with  the  land- 
owner pursuant  to  which  the  entry  was  made.7 

22.  Lands  Awarded  by  Arbitrators.  —  It  seems  to  be  the  rule  that  an  award 
of  arbitrators,  though  inoperative  to  transfer  title  to  real  estate,  may  act  by 
way  of  estoppel  and  give  a  good  title  on  which  to  maintain  an  action  of  eject- 
ment,8 unless,  as  is  sometimes  the  case,  the  submission  to  arbitration  of 


1.  Recovery  of  Land  Conveyed  in  Fraud  of  Cred- 
itors.—  Remington  v.  Linthicum,  14  Pet.  (U. 
S.  84;  Knox  ».  McFarran,  4  Colo.  586;  Cook  v. 
Swan,  5  Conn.  140;  Marcy  v.  Kinney,  9  Conn. 
397;  Potter  v.  Adams,  125  Mo.  125,  46  Am.  St. 
Rep.  478;  Mulford  v.  Peterson,  35  N.  J.  L. 
133;  Jackson  v.  Myers,  11  Wend.  (N.  Y.)  535. 
See  also  Lillie  v.  Wilson,  2  Root  (Conn.)  517. 

In  Knox  v.  McFarran,  4  Colo.  586,  the  court 
said:  "  The  superior  facilities  of  a  court  of 
equity  to  investigate  questions  of  fraud,  its 
greater  power  to  afford  relief,  the  propriety  of 
investigating  questions  touching  the  validity 
of  conveyances  of  real  estate  in  a  direct  rather 
than  a  collateral  proceeding,  would  have  made 
a  resort  to  its  jurisdiction  in  this  case  advis- 
able. Courts  of  law,  however,  have  generally 
insisted  upon  a  broad  concurrent  jurisdiction 
in  matters  of  fraud,  and  we  accept  the  deci- 
sions as  we  find  them." 

In  Potter  v.  Adams,  125  Mo.  125,  46  Am.  St. 
Rep.  478,  the  court  said:  "  This  brings  us  to 
the  objection  interposed  by  the  defendants  to 
the  effect  that  the  second  deed  cannot  be  over- 
thrown on  the  ground  of  fraud  in  an  action  of 
ejectment.  This  objection  is  not  well  taken. 
If  that  deed  was  made  to  hinder,  delay,  or  de- 
fraud the  creditors  of  Thomas  Baine,  then  it 
was  and  is  void  at  law  as  well  as  in  equity, 
and  such  an  issue  may  be  tried  in  an  action  of 
ejectment  as  well  as  in  a  suit  in  equity  to  set 
aside  the  fraudulent  conveyance." 

2.  Kingman  v.  Sievers,  143  Mo.  519;  Mul- 
ford v.  Peterson,  35  N.  J.  L.  127. 

3.  Tevis  v.  Doe,  3  Ind.  129;  Pennington  v. 
Clifton,  11  Ind.  162;  Guthrie  v.  Gardner,  19 
Wend.  (N.  Y.)  414;  Brewster  v.  Power,  10 
Paige  (N.  Y.)  569;  Garfield  v.  Hatmaker,  15  N. 
Y.  477;  Kimmel  v.  MrRight.  2  Pa.  St.  38. 

4.  Recovery  of  Lands  Taken  Without  Condemna- 
tion Proceedings.  —  Highland  Ave.,  etc..  R.  Co. 
V,  Matthews,  99  Ala.  24;  Smith  v.  Chicago, 
etc.,  R.  Co.,  67  111.  lai;  Graham  v.  Columbus, 


etc.,  R.  Co.,  27  Ind.  260;  Shoemaker  v.  Cedar 
Rapids,  etc.,  R.  Co.,  45  Minn.  366;  Philadel- 
phia, etc.,  R.  Co.  v.  Cooper.  105  Pa.  St.  239. 

5.  Recovery  of  Land  Taken  under  Void  Condem- 
nation Proceedings.  —  Ewing  v.  St.  Louis,  5 
Wall.  (U.  S.)  413;  Madden  v.  Louisville,  etc  , 
R.  Co.,  66  Miss.  258;  McCarly  v.  Clark 
County,  101  Mo.  179;  Hull  v.  Chicago,  etc., 
R.  Co.,  21  Neb.  371. 

6.  Corwith  v.  Hyde  Park,  14  111.  App.  635;  , 
Cory  v.  Chicago,  etc.,  R.  Co.,  100  Mo.  282; 
Dusenbury  v.    Mutual    Union  Tel.  Co.,  64 
How.  Pr.  (N.  Y.  Supreme  Ct.)  206;  McClinton 
v.  Pittsburg,  etc..  R.  Co.,  66  Pa.  St.  404. 

7.  Recovery  upon  Failure  of  Condemning  Party 
to  Perform  Agreement.  —  Hooper  v.  Columbus, 
etc.,  R.  Co.,  78  Ala.  213;  Pittsburg,  etc.,  R. 
Co.  v.  Jones,  59  Pa.  St.  433. 

8.  Recovery  of  Lands  Awarded  by  Arbitrators. 
—  Doe  v.  Rosser,  3  East  15;  Sellick  v.  Ad- 
dams,  15  Johns.  (N.  Y.)  197;  Cox  v.  Jagger,  2 
Cow.  (N.  Y.)  638,  14  Am.  Dec.  522. 

Thus,  where,  in  an  action  of  ejectment,  the 
matter  was  referred  to  arbitration,  and  the 
arbitrators  awarded  that  the  premises  be  de- 
livered up  to  the  plaintiff's  lessor,  it  was  held, 
in  a  subsequent  action  of  ejectment  between 
the  same  parties,  that  the  defendant  was 
estopped  by  his  previous  agreement  and  the 
award  thereunder  from  disputing  the  title  of 
the  lessor.  Doe  v.  Rosser,  3  East  15.  In  this 
case,  the  court  said:  "The  award  cannot 
have  the  operation  of  conveying  the  land,  but 
there  is  no  reason  why  the  defendant  may  not 
conclude  himself  by  his  own  agreement  from 
disputing  the  title  of  the  lessor  in  ejectment. 
The  parties  consented  that  the  award  of  the 
arbitrator  chosen  by  themscives  should  be 
conclusive  as  to  the  right  to  the  land  in  con- 
troversy between  them,  and  this  is  sufficient 
to  bind  them  in  the  action  of  ejectment." 

But  in  Hardin  v.  Bealy,  4  Dev.  &  B.  L.  (20 
N.  Car.)  381,  this  case  was  distinguished,  anil 
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titles  to  hind  is  forbidden  by  statute.1 

23.  Lands  Purchased  at  Execution  Sale.  —  Purchasers  at  execution  sale 
become  seized  or  possessed  of  the  interest  of  the  judgment  debtor  in  the  prop- 
erty in  question,*  and  can  maintain  an  action  of  ejectment  against  him  or  a 
stranger  to  recover  the  same,3  provided  the  proceedings  under  which  the  sale 
is  made  are  not  void  for  irregularity,'4  and  the  interest  of  the  execution  debtor 
is  a  legal  one  5  and  one  that  is  transmissible  by  sheriff's  deed.6 

Proof  of  Title  Necessary.  —  It  has  been  held,  in  an  action  against  the  execution 
debtor  or  his  tenant,  that,  although  the  sheriff's  deed  under  which  the  plain- 
tiff in  ejectment  claims  recites  an  execution  and  levy  and  a  sale  thereunder,  it 
is  necessary  for  the  plaintiff  to  make  independent  proof  of  the  judgment, 
execution,  and  levy  before  recovery.7  But  he  will  not  be  required  in  an  action 
against  the  execution  debtor  to  offer  proof  of  the  execution  debtor's  title, 
since  the  latter  will  not  be  at  liberty  to  set  up  a  right  in  any  third  person.8 


in  an  action  of  ejectment  it  was  said  that  a 
reference  and  award  in  a  former  action  of 
ejectment  between  the  defendant's  grantor 
and  the  lessor  of  the  plaintiff,  by  which  award 
the  plaintiff's  lessor  (the  defendant  in  that  ac- 
tion) was  found  guilty  of  the  trespass  and 
ejectment,  and  nominal  damages  were  assessed 
in  favor  of  the  defendant's  grantor,  would  not 
operate  as  an  estoppel  or  bar,  it  not  appearing 
that,  in  the  submission  in  the  former  action 
the  parties  had  agreed  that  the  award  should 
be  conclusive  as  to  the  right  to  the  land. 

See  further  on  this  question,  the  title  Arbi- 
tration and  Award,  vol.  2,  p.  802. 

1.  In  Olcott  v.  Wood,  14  N.  Y.  38,  it  was 
said:  "  Prior  to  the  revised  statutes,  such 
claims  as  existed  between  these  parties  might 
have  been  submitted  and  determined  by  arbi- 
tration. *  *  *  But  in  regard  to  title  to  the 
freehold  or  inheritance  at  an  early  period,  it 
was  held  that  it  could  not  be  determined  by 
arbitrament.  That  rule  was  deprived  of  its 
efficacy  by  its  being  decided  that,  though  the 
award  would  not  pass  the  title,  yet  it  would 
estop  the  parties.  Doe  v.  Rosser,  3  East  15; 
Sellick  v.  Addams,  15  Johns.  (N.  Y.)  197. 
The  object  of  the  statute  seems  to  have  been 
to  restore  the  old  rule  of  the  common  law,  and 
perhaps  to  carry  out  its  principle  further  than 
the  old  rule  had  gone,  and  at  the  same  time  to 
prevent  effectually  its  evasion.  Its  policy  was 
to  remove  from  the  usual  unlearned  forum 
of  arbitrators  questions  of  title  to  estates  in 
land  in  fee  or  for  life,  which,  perhaps,  more 
than  any  other  class  of  questions,  depended 
upon  principles  of  technical  learning." 

2.  Purchasers  at  Execution  Sale.  —  Jackson  v. 
Jones,  9  Cow.  (N.  Y.)  182. 

3.  Doe  v.  Mitchell,  6  Ala.  70:  Hayes  v.  Ber- 
nard, 38  111.  297;  Snowdon  v.  McKinney,  7  B. 
Mon.  (Ky.)  258;  Dehart  v.  Lewis,  (Ky.  1890) 
14  S.  W.  Rep.  531;  Leport  v.  Todd,  32  N.  J.  L. 
124;  Nims  v.  Sabine,  44  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  252;  Martin  v.  Pepall,  6  R.  I.  92; 
Hamilton  v.  Jack,  1  Sneed  (Tenn.)  81. 

Action  by  One  Purchaser  Against  Another.  — 
In  Jenkins  v.  Newman,  122  Ind.  99,  it  was 
held  that  where  there  are  two  liens  upon  land, 
one  a  tax  upon  which  a  decree  of  foreclosure 
is  rendered,  and  the  other  a  judgment  lien, 
the  tax  lien  is  superior,  and  one  claiming  title 
through  a  sale  on  the  judgment  cannot  main- 
tain an  action  in  ejectment  and  to  quiet  title 
as  against  the  person  holding  the  title  through 


the  sale  on  the  decree,  without  having  re- 
deemed from  such  sale. 

4.  Sale  Must  Not  Be  Made  under  Proceedings 
Void  for  Irregularity.  —  Where  the  proceedings 
of  a  sheriff  in  selling  a  tract  of  land  under 
execution  are  valid,  the  execution  purchaser 
may  maintain  ejectment  therefor  against  one 
claiming  under  the  execution  debtor  by  a  sub- 
sequent deed.  Leonard  v.  Flynn,  89  Cal.  535, 
23  Am.  St.  Rep.  500;  Dehart  v.  Lewis,  (Ky. 
1890)  14  S.  W.  Rep.  531. 

Land  of  One  Person  Sold  on  Execution  Against 
Another.  —  No  recovery  can  be  had  in  eject- 
ment on  a  demise  from  the  sheriff  who  has 
seized  land  and  sold  it  by  virtue  of  judgments 
and  writs  of  fieri  facias  against  another  per- 
son. Hobby  v.  Bunch,  83  Ga.  1,  20  Am.  St. 
Rep.  301. 

Lands  Purchased  under   Void  Attachment.  — 

Where  the  officer  to  whom  an  attachment  was 
directed  failed  to  comply  with  the  provisions 
of  the  statute  as  to  leaving  a  copy  of  the 
attachment  together  with  a  description  of  the 
property  attached  and  a  notice  that  it  was 
attached,  with  the  occupant  of  the  property  and 
posted  upon  it,  a  purchaser  under  the  attach- 
ment cannot  maintain  ejectment  for  the  lands 
purchased.    Schwartz  v.  Cowell,  71  Cal.  306. 

5.  Where  Equitable  Interest  Only  Passes  by 
Sheriff's  Deed.  —  Carson  v.  Budinot,  2  Wash. 
(U.  S.)  33;  You  v.  Flinn,  34  Ala.  409;  King- 
man v.  Sievers,  143  Mo.  519. 

6.  Where  Interest  of  Execution  Debtor  Is  Not 
Transmissible  by  Sheriff's  Deed.  —  Snavely  v. 
Wagner,  3  Pa.  St.  275,  45  Am.  Dec.  640. 

In  Cook  v.  Webb,  18  Ala.  810,  it  was  held 
that  the  statute  authorizing  the  widow  to  ob- 
tain the  possession  of  the  dwelling  house  in 
which  her  husband  most  usually  dwelt  next 
before  his  death,  and  the  plantation  thereunto 
belonging,  until  her  dower  is  assigned  her, 
does  not  invest  her  with  such  a  legal  title 
therein  as  can  be  sold  under  execution  at  law. 

A  person  claiming  under  a  sheriff's  deed 
cannot  recover  in  an  action  of  ejectment 
against  the  defendant  in  execution  where  it  is 
shown  that  the  defendant  owned  no  other  land 
at  the  time  of  the  sale,  and  that  the  land  in 
controversy  was  sold  without  allotting  her 
homestead.  Mobley  v.  Griffin,  104  N.  Car. 
112. 

7.  Ayers  v.  Roper,  111  Ala.  651;  Cook  v. 
Webb,  18  Ala.  810. 

8.  Robinson  v.  Parker,  3  Smed.  &  M.  (Miss.) 
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But  it  has  been  held  that  whenever  real  estate  is  sold  under  an  execution 
against  a  party  not  in  possession,  and  the  purchaser  brings  an  action  of  eject- 
ment against  the  person  found  in  possession,  the  plaintiff  is  bound  to  prove 
on  the  trial  that  the  defendant  in  the  execution  had  some  right,  title,  or 
interest  in  the  premises  sold.1 

24.  Corporations — -in  General.  —  Corporations,  whether  sole  2  or  aggregate,3 
may  maintain  ejectment  to  recover  the  possession  of  real  estate  which  they 
have  the  capacity  to  hold. 

Foreign  Corporations.  —  And  it  has  been  held  that  where  the  comity  is  not 
denied  by  the  state  in  which  the  action  is  brought,  the  suit  in  equity  may  be 
maintained  by  a  foreign  corporation.4 

Municipal  Corporations.  —  Where  the  legal  title  in  fee  to  the  soil  of  a  public 
street,  alley,  or  highway  is  in  a  municipal  corporation,  it  has  been  held  that  it 
may  maintain  ejectment  against  any  one  wrongfully  and  improperly  using  the 
same.5  And  the  same  is  true  of  land  vested  in  a  municipal  corporation  for 
other  public  uses,  as  church  grounds  6  or  town  commons.7 

Lands  Dedicated  for  Public  Use.  —  And  it  hasbeen  held  that  where  lands  have 
been  dedicated  to  public  uses,  the  municipal  corporation  within  which  they 
lie,  as  the  representative  of  the  public  in  which  the  right  of  possession  is,  may 
maintain  an  action  in  ejectment  therefor.8 

25.  Felons,  Aliens,  Indians  —  Felons.  —  In  England  it  has  been  held  that 
ejectment  may  be  maintained  for  freehold  lands  on  the  demise  of  a  person 
attainted  of  felony  when  there  has  been  no  office  found  on  behalf  of  the 
king.9  A  discussion  of  the  law  upon  this  question  as  prevailing  in  the 
United  States  w  ill  be  found  elsewhere  in  this  work.10 


114,  41  Am.  Dec.  614;  Huntington  v.  Pritch- 
ard,  11  Smed.  &  M.  (Miss.)  327;  Tatum  v. 
Caston,  65  Miss.  488.  See  also  Jackson  v. 
Town,  4  Cow.  (N.  Y.)  599,  15  Am.  Dec.  405; 
Jackson  v.  Jones,  9  Cow.  (N.  Y.)  182;  Snavely 
v.  Wagner,  3  Pa.  St.  275,  45  Am.  Dec.  640. 

1.  Jackson  v.  Town,  4  Cow.  (N.  Y.)  599,  15 
Am.  Dec.  405. 

2.  Ejectment  by  Sole  Corporation. —  It  has 
been  held  that  the  position  of  the  priest  of  the 
Mission  Dolores  being  analogous  to  that  of  a 
sole  corporation  in  England,  he  may  maintain 
an  ejectment  in  his  own  name  to  recover  lands 
of  the  mission  which  have  been  reserved. 
Santillan  v.  Moses,  1  Cal.  92. 

3.  Action  by  Corporation  Aggregate.  —  Martin 
v.  Branch  Bank,  15  Ala.  587,  50  Am.  Dec.  147. 
See  also  Henley  v.  Branch  Bank,  16  Ala.  552. 
And  see  the  title  Corporations,  vol.  7,  p. 
848. 

4.  Action  by  Foreign  Corporation.  —  New  York 
Dry  Dock  v.  Hicks,  5  McLean  (U.  S.)  III. 
Compare  Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.) 
519- 

But  in  a  state  where  foreign  corporations 
are  prohibited  by  law  from  acquiring  or  hold- 
ing real  eslate.  the  rule  would  be  different  and 
ejectment  would  not  lie.  See  Leasure  v. 
Union  Mut.  L.  Ins.  Co.,  91  Pa.  St.  491.  See 
also  the  title  Foreign  Corporations. 

5.  Action  by  Municipal  Corporation  to  Recover 
Streets.  —  San  Francisco  v.  Sullivan,  50  Cal. 
603;  Savannah  v.  Steamboat  Co.,  R.  M.  Charlt. 
(Ga.)  342;  California  v.  Howard,  78  Mo.  88 
New  York  v.  Law,  125  N.  Y.  394.  See  also 
Covington  v.  Chesapeake,  etc.,  R.  Co..  (Ky. 
1892)  20  S.  W.  Rep.  538;  Hillman  v.  While, 
(Ky.  1898)44  S.  W.  Rep.  ill. 

Turnpiko  in  Control  of  Private  Corporation.  — 
In  Chambcrsburg  t.  Manko,  39  N.  J.  L.  496, 


it  was  held  that  the  right  to  maintain  eject- 
ment against  persons  encroaching  upon  a  pub- 
lic highway  belongs  to  the  local  municipal 
authorities  having  charge  of  the  road,  but  this 
rule  is  not  applicable  to  the  case  of  a  turnpike 
in  control  of  a  private  corporation,  even  though 
the  municipality  may  have  over  the  turnpike 
certain  prescribed  powers  which,  if  possessed 
over  an  ordinary  highway,  would  create  by 
implication  a  right  to  maintain  that  action. 

Where  Fee  of  Lands  in  Third  Person. —  In 
West  Covington  v.  Frcking,  8  Bush  (Ky.)  121, 
it  was  held  that  ejectment  cannot  be  main- 
tained by  a  munic'pal  corporation  to  recover 
the  title  and  possession  of  a  street  or  highway 
dedicated  by  the  proprietor  of  the  soil  to  a 
public  use,  the  title  to  the  fee  remaining  in  the 
proprietor.  Compare  Augusta  v.  Perkins,  3  B. 
Mon.  (Ky.)  437. 

But  for  the  prevailing  rule  upon  this  ques- 
tion, see  supra,  this  title.  For  What  Things  the 
A  clion  Will  Lie  —  Easements. 

6.  Recovery  of  Church  Grounds  by  City.  —  Han- 
nibal v.  Draper,  15  Mo.  634. 

7.  Recovery  of  town  Commons  by  Municipal 
Corporation.  — Bath  v.  Boyd,  1  Ired.  L.  (23  N. 
Car.)  194. 

8.  Recovery  of  Lands  Dedicated  to  Public  Uses. 

— Wcger  v.  Delran  Tp.,  61  N.  J.  L.  224;  Price 
v.  Platnfield,  40  N.  J.  L.  60S. 

Lands  Dedicated  but  Not  Accepted. — In  Cass 
County  v.  Banks,  44  Mich.  467,  it  was  held 
that  a  county  cannot  bring  ejectment  for  lands 
which  the  owners  had  offered  to  dedicate  for 
public  uses  nearly  fifty  years  before,  but  which 
had  never  been  accepted  by  it. 

9.  Recovery  by  Felons.  —  Doe  v.  Pritchard,  5 
B.  &  Ad.  765,  27  E.  C.  L.  179. 

10.  See  the  title  Civil.  Death,  vol.  6,  p.  65, 
and  references  there  given. 
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Indians.  —  It  has  been  held  also  that  an  Indian  in  whom  title  to  land  has- 
vested  by  compliance  with  a  provision  of  a  treaty,  and  who  has  been  subse- 
quently dispossessed,  may  bring  his  action  of  ejectment  and  recover  the  pos- 
session.1 

Aliens.  —  The  right  of  aliens  to  maintain  ejectment  has  already  been  dis- 
cussed in  a  preceding  title.2 

26.  Infants,  Lunatics,  Guardians.  —  The  questions  as  to  the  right  of  a  lunatic 
to  bring  ejectment  in  his  own  name,  or  of  an  infant  to  sue  in  his  name  or  by 
guardian,  will  be  found  fully  discussed  under  other  titles.3 

27.  Husband  and  Wife.  —  A  discussion  of  the  questions  involving  the  right 
of  husband  and  wife  to  maintain  ejectment  will  be  found  in  a  subsequent  por- 
tion of  this  work.1 

28.  Receivers.  —  Receivers  cannot,  in  general,  bring  ejectment  for  lands  in 
their  charge  without  first  obtaining  the  court's  leave  to  do  so.5 

V.  Against  Whom  and  for  What  Acts  Action  Maintainable  —  1.  Against 
Whom  Action  May  Be  Brought  —  a.  In  General — At  Common  Law. —  Ejectment 

is  a  possessory  action  and  determines  none  but  possessory  rights,  and  hence, 
at  common  law,  as  a  general  rule,  must  be  brought  against  the  person  who  is 
in  possession  of  the  premises  in  controversy,  and  who  wrongfully  withholds 
them  from  the  plaintiff.  Possession  by  the  defendant,  therefore,  must  be 
shown  by  the  plaintiff,6  unless  admitted  by  the  defendant.7 

Under  Statute  —  Where  Premises  Are  Occupied.  —  By  statute  in  many  of  the  states 
it  is  provided  substantially  that  where  the  premises  in  controversy  are  occu- 


1.  Recovery  by  Indian.  —  Coleman  v.  Doe,  4 

Smed.  &  M.  (Miss.)  40. 

2.  Recovery  by  Alien.  —  See  the  title  Aliens, 
vol.  1,  p.  83. 

3.  See  the  titles  Guardian  and  Ward;  In- 
fants; Insanity. 

4.  Action  by  Husband  and  Wife.  —  See  the 
title  Husband  and  Wife. 

6.  Action  by  Receivers.  —  Wynne  v,  Newbor- 
ough,  1  Ves.  Jr.  165;  Conyers  v.  Crosbie,  6  Ir. 
Eq.  R.  657;  Moak  v.  Coats,  33  Barb.  (N.  Y.) 
498;  Green  v.  Winter,  1  Johns.  Ch.  (N.  Y.) 
60. 

For  a  full  discussion  of  this  question  see  the 
title  Receivers. 

6.  Against  Whom  Ejectment  May  Be  Brought 
in  General  —  England.  —  Goodright  v.  Rich,  7 
T.  R.  323;  Fenn  v.  Wood,  1  B.  &  P.  573. 

Alabama.  —  Morris  v.  Beebe,  54  Ala.  300. 

Arkansas.  —  Theurer  v.  Brogan,  41  Ark.  88. 

California.  —  Garner  v.  Marshall,  9  Cal.  268; 
Burke  v.  Table  Mountain  Water  Co.,  12  Cal. 
403;  Klink  v.  Cohen,  13  Cal.  624;  Noe  v. 
Card,  14  Cal.  610;  Fogarty  v.  Sparks,  22  Cal. 
148;  Owen  v.  Fowler,  24  Cal.  192;  Lyle  v. 
Rollins,  25  Cal.  440;  Dimick  v.  Deringer,  32 
Cal.  488;  Mahoney  v.  Middleton,  41  Cal.  41. 

Georgia.  —  Doe  v.  Roe,  30  Ga.  553. 

Mississippi.  —  Wallis  v.  Doe,  2  Smed.  &  M. 
(Miss.)  220. 

North  Carolina. — Albertson  v.  Reding,  2 
Murph.  (6  N.  Car.)  283;  Atwell  v.  McLure,  4 
Jones  L.  (49  N.  Car.)  371;  Flanniken  v.  Lee,  I 
Ired.  L.  (23  N.  Car.)  293;  Ward  v.  Parks,  72  N. 
Car.  452. 

Pennsylvania.  —  Lowenstein   v.  Ecker,  155 
Pa.  St.  304;  Hessel  v.  Fritz,  124  Pa.  St.  229. 
Rhode  Island.  — Grundy  v.  Hadfield,  16  R.  I. 

579-  ■  v 

Vermont.  —  Evarts  v.  Dunton,  Brayt.  (Vt.) 
70;  Stevens  v.  Griffith,  3  Vt.  448;  Skinner  v. 
McDaniel,  4  Vt.  418;  )Arbuckle  v.  Walker,  63 


Vt.  34;  Roach  v.  Heffernan,6s  Vt.  485;  Lynch 
v.  Rutland,  66  Vt.  573. 

See  also  Barry  v.  Sonoma  County,  43  Cal. 
217;  Catholic  Bishop  v.  Gibbon,  1  Wash.  592. 

In  order  to  maintain  the  action  of  ejectment, 
it  is  essential  that  the  plaintiff  prove  possession 
in  the  defendant,  and  the  fact  that  he  had- 
hauled  some  lumber  upon  the  land  was  in- 
sufficient to  establish  such  act.  McMasters  v. 
Torsen,  (Idaho  1897)  51  Pac.  Rep.  100. 

Possession  of  Portion  of  Premises.  —  It  has  been 
held  that  the  plaintiff  is  entitled  to  a  verdict  if 
he  can  show  a  wrongful  possession  by  the  de- 
fendant of  any  part,  no  matter  how  small,  of 
what  he  claims  in  his  declaration.  Gilliam  v. 
Bird,  8  Ired.  L.  (30  N.  Car.)  280.  See  also 
McDowell  v.  King,  4  Dana  (Ky.)  67. 

Proof  of  Ouster.  —  Where  the  plaintiff  in 
ejectment  claims  the  right  of  possession,  the 
title  being  in  the  United  States,  he  must  show 
a  possession  by  himself  and  an  ouster  by  the 
defendant.  Board  of  Regents  ->.  Charlebois, 
(Arizona  1894)  36  Pac.  Rep.  32. 

Unlawful  Withholding  of  Possession.  —  Under 
statute  in  Indiana  it  has  been  held  that,  before 
a  recovery  can  be  had  in  ejectment,  the  plain- 
tiff must  show  that  the  defendant  unlawfully 
kept  him  out  of  possession  of  the  land.  Lotz 
v.  Briggs,  50  Ind.  346. 

In  Oklahoma,  where  the  same  statutory  pro- 
vision exists,  a  similar  decision  has  been 
made.    Hurst  v.  Sawyer,  2  Okla.  470. 

7.  Admission  of  Possession  by  Defendant.  — 
Morris  v.  Beebe,  54  Ala.  304. 

In  Mordecai  v.  Oliver,  3  Hawks  (10  N.  Car.) 
479,  it  was  held  that  if  a  defendant,  in  a  con- 
versation before  suit  brought,  admits  himself 
to  be  in  possession  and  enters  himself  a  de- 
fendant with  a  view  of  trying  the  title,  upon 
proof  of  such  admission,  the  action,  so  far  as 
proof  of  the  defendant's  possession  is  neces- 
sary, is  maintainable. 
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pied,  ejectment  must  be  brought  against  the  occupant.1 

Where  Premises  Are  Unoccupied.  —  Under  statute  in  many  of  the  states  also  the 
rule  obtains  that  if  the  premises  are  unoccupied  the  action  is  to  be  brought 
against  the  person  exercising  acts  of  ownership  in  the  premises  claimed  or 
claiming  title  thereto  or  some  interest  therein  at  the  commencement  of  the 
action.2 

b.  Where  Several  Are  in  Possession.  —  It  has  been  held  to  be  neces- 
sary to  make  all  persons  who  are  in  possession  at  the  commencement  of  the 
suit  defendants  in  the  action,  and  one  in  possession  not  so  made  a  defendant 
will  not  be  bound  by  a  judgment  and  cannot  be  dispossessed  by  a  writ  of 
restitution,  unless  he  is  so  in  privity  with  a  person  made  defendant  as  to  be 
concluded  by  a  judgment  against  the  latter.3  And  the  plaintiff  in  ejectment 
against  several  must  prove  all  the  defendants  in  possession  in  order  to  recover 
against  all.4 

c.  At  What  Time  Defendant  Must  Be  in  Possession.  —  The  defend- 
ant must  have  the  possession,  actual  or  constructive,  at  the  commencement  of 
the  suit.  For  past  possession  without  right,  trespass  may  lie,  but  not  eject- 
ment.5 

Abandonment  by  Defendant.  —  In  New  York  it  has  been  held  that  a  party  in  pos- 
session of  premises  can  abandon  the  same  at  any  time,  and  whether  the  owner 
accept  such  abandonment  or  not,  if  the  party  is  out  of  possession  by  his  own 
act  at  the  time  an  ejectment  suit  is  commenced  against  him,  the  plaintiff  can- 
not recover.6 


1.  Action  Against  Occupant  under  Statute. — 

Hyde  v.  Folger,  4  McLean  (U.  S.)  255,  declar- 
ing the  law  in  Michigan;  Hanson  v.  Arm- 
strong, 22  111.  442;  Lockwood  v.  Drake,  1 
Mich.  14;  Clark  v.  Hall,  19  Mich.  356;  Bled- 
soe v.  Simms,  53  Mo.  305;  Clarkson  v.  Stanch- 
field,  57  Mo.  573;  Callahan  v.  Davis,  90  Mo. 
78;  Charter  Oak  L.  Ins.  Co.  v.  Cummings,  90 
Mo.  271;  Estes  v.  Nell,  140  Mo.  639;  Danihee 
v.  Hyatt,  151  N.  Y.  493;  Burchard  v.  Roberts, 
70  Wis.  in,  5  Am.  St.  Rep.  148. 

Where  the  defendant  entered  upon  the  land  of 
a  city  to  put  structures  thereon,  such  as  a  wharf 
and  pier,  and  used  the  same  mainly  for  his 
private  purposes,  it  was  held  that  this 
amounted  to  such  possession  as  to  support  an 
action  of  ejectment  against  him  on  the  part  of 
the  municipal  corporation.  New  York  v.  Law, 
125  N.  Y.  394. 

Where  the  defendant  was  in  possession  of 
parts  of  certain  lots  belonging  to  the  plaintiff 
for  the  use  of  a  swing-bridge  across  a  canal, 
and  clearly  intended  to  so  occupy  and  use  the 
sirae  in  hostility  to  the  plaintiff's  title,  and 
claimed  a  permanent  and  continued  right  to 
the  possession  of  the  lots  for  such  purpose,  it 
was  held  that  ejectment  was  the  only  adequate 
remedy  in  such  case.  Lawe  v.  Kaukauna,  70 
Wis.  306. 

2.  Action  under  Statute  Against  Person  Exercis- 
ing Acts  of  Ownership.  —  Harvey  v.  Tyler,  2 
Wall.  (U.  S.)  329,  declaring  the  law  under 
Virginia  Code;  Converse  v.  Dunn,  166  111.  25; 
Taylor  v.  Crane,  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  358;  Burchard  v.  Roberts,  70  Wis.  Ill,  5 
Am.  St.  Rep.  148. 

Under  statute  in  AV?t/  York  it  has  been  held 
that  where  a  person  bought  certain  personal 
property  which  happened  to  be  located  on  the 
real  property  of  the  plaintiff,  and  he  at  once 
rented  that  personal  property  to  third  parties, 
it  was  held  that  the  mere  act  of  leaving  his 
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chattels  on  the  premises  where  they  were 
when  purchased  could  not  be  regarded  as  an 
exercise  of  an  act  of  ownership  over  those 
premises  so  as  to  justify  the  maintenance  of 
an  ejectment  so  long  as  the  removal  of  the 
chattels  was  never  demanded  by  the  owner  of 
the  land.  Bedell  v.  Arnold,  15  N.  Y.  App. 
Div.  576. 

3.  Ejectment  Against  Several  in  Possession,  — 

Fogarty  v.  Sparks,  22  Cal.  142;  Tarkington  v. 
Link,  27  Neb.  826;  Hessel  v.  Fritz,  124  Pa.  St. 
229.  See  also  Simms  v.  Richardson,  32  Ark. 
304;  Raymond  v.  Morrison,  9  Wash.  156. 
Compare  Hennessv  v.  Paulsen,  12  Misc.  Rep. 
(N.  Y.  Super.  Ct.)'3S4,  147  N.  Y.  255. 

Tenants  Occupying  Same  Tract.  —  In  Tew*. 
Henderson,  (Ala.  1897)  23  So.  Rep.  128,  it  was 
held  that  two  tenants  may  be  properly  made 
codefendants  where  the  tracts  occupied  by 
them  are  practically  in  one  body. 

And  in  Moore  v.  Moore,  (Cal.  1893)  34  Pac. 
Rep.  90,  it  was  held  that  if  the  defendant  is  in 
possession  of  any  part  of  the  homestead  as 
tenant  of  another,  he  is  properly  joined  as  a 
party  defendant. 

But  it  has  been  held  that  where  tenants 
occupy  separate  parcels  of  land  under  a  com- 
mon landlord,  they  should  be  sued  separately. 
Sutton  v.  Casselcggi,  77  Mo.  397. 

4.  Evarts  v.  Dunton.  Brayt.  (Vt.)  70. 

5.  Defendant  Must  Be  in  Possession  at  Com- 
mencement of  Action.  —  Noe  v.  Card,  14  Cal.  610. 

Under  statute  in  some  of  the  states  a  simi- 
lar rule  has  been  declared.  Charter  Oak  L. 
Ins.  Co.  v.  Cummings,  90  Mo.  267;  Anderson 
v.  Lynch,  37  S.  Car.  575,  overruling  Binda  v. 
Benbow,  9  Rich.  L.  (S.  Car.)  30,  citing  6  Am. 
and  Eng.  Encyc.  ok  Law  (1st  cd.),  p.  245.  See 
also  Thompson  v.  Brannon,  14  S.  Car.  543; 
Stanley  v.  Shoolbred.  25  S.  Car.  181. 

6  Abandonment  of  Possession  by  Defendant.  — 
Allen  v.  Dunlap.  42  Barb.  (N.  Y.)  585. 
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Abandonment  Subsequent  to  Action.  —  But  in  the  same  state  it  has  been  held  that 
where,  at  the  time  of  the  commencement  of  the  action,  the  defendant  main- 
tained on  the  premises  a  flagman's  shanty,  this  amounted  to  possession 
sufficient  for  the  maintenance  of  the  action,  and  the  fact  that  the  defendant 
subsequently  abandoned  the  possession  by  removing  the  shanty  could  not 
defeat  the  plaintiff's  right  to  recover.1 

d.  Proof  of  Possession  in  Plaintiff.  —  It  has  been  held,  both  at 
common  law  and  under  statute,  that  the  plaintiff  cannot  maintain  the  action 
of  ejectment  for  land  of  which  he  is  in  actual  possession  at  the  time  of  bring- 
ing suit.2  But  the  plaintiff  in  possession  of  a  portion  of  the  premises  may 
bring  ejectment  for  the  remainder  in  the  defendant's  possession.3 

e.  Landlord  and  Tenant.  —  Apart  from  statute,  the  action  cannot  be 
maintained  against  the  landlord  when  the  premises  are  in  the  possession  of  his 
tenant,'4  although  under  statute  in  many  of  the  states  the  landlord  has  the 
right  to  intervene  as  defendant  if  he  so  elects.5  And  in  some  jurisdictions, 
under  statute,  the  landlord,  without  any  election  on  his  part,  is  properly 
joined  with  the  tenant  as  a  defendant.6 

/.  Tenants  in  Common  and  Joint  Tenants.  —  It  may  be  stated  as  a 
general  rule  that  a  joint  tenant,  coparcener,  or  tenant  in  common  may  main- 
tain an  action  against  his  companion,  but  only  on  proof  of  an  actual  ouster  7 


1.  Archibald  v.  New  York  Cent.,  etc.,  R. 
Co.,  i  N.  Y.  App.  Div.  251. 

2.  Action  Not  Maintainable  by  Plaintiff  in  Pos- 
session. —  Reed  v.  Tyler,  56  111.  288;  Taylor  v. 
Crane,  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  358; 
Kribbs  v.  Downing,  25  Pa.  St.  399;  Buchanan 
v.  Streper,  35  Leg.  Int.  (Pa.)  274,  12  Phila. 
(Pa.)  529;  Carmichael  v.  Argard,  52  Wis.  607. 

Thus,  in  Johnson  v.  Swain,  Busb.  L.  (44  N. 
Car.)  335,  it  was  held  that  a  plaintiff  in  eject- 
ment who,  pending  the  action,  takes  posses- 
sion of  the  premises,  cannot  further  maintain  it. 

3.  Ejectment  for  Residue  by  Plaintiff  in  Posses- 
sion of  Portion.  —  Trope  v.  Kerns,  (Cal.  1888)  20 
Pac.  Rep.  82. 

In  Buchanan  v.  Hazzard,  95  Pa.  St.  240,  it 
was  held  that  an  action  of  ejectment  will  lie 
against  a  party  claiming  to  operate  oil  wells 
on  a  part  of  a  tract  of  land  under  a  void  lease, 
even  though  the  plaintiff  may  be  in  possession 
of  the  residue  of  the  tract. 

4.  Ejectment  Not  Maintainable  Against  Landlord 
at  Common  Law.  —  Morris  v.  Beebe,  54  Ala. 
300;  Banks  v.  Spear,  (Ala.  1898)  23  So.  Rep. 
64;  Dutton  v.  Warschauer,  21  Cal.  609;  Hawk- 
ins v.  Reichert,  28  Cal.  536;  Sutton  v.  Casse- 
leggi,  77  Mo.  407;  Shaw  v.  Tracy,  95  Mo.  531; 
Grundy  v.  Hadfield,  16  R.  I.  579. 

5.  Morris  v.  Beebe,  54  Ala.  300;  Sutton  v. 
Casseleggi,  77  Mo.  407. 

It  has  been  said  that  the  landlord  has  this 
right  at  common  law  prior  to  any  statute. 
Fosgate  v.  Herkimer  Mfg.,  etc.,  Co.,  12  N.  Y. 
580.  See  also  Sutton  v.  Casseleggi,  77  Mo. 
407. 

6.  Harkey  v.  Houston,  65  N.  Car.  137;  Mar- 
vin v.  Dennison,  20  Vt.  662.  See  also  Rollins 
v.  Bishop,  76  N.  Car.  268;  Millaudon  v.  Ran- 
ney,  18  La.  Ann.  196;  More  v.  Deyoe,  22  Hun 
(N.  Y.)  217;  Abeel  v.  Van  Gelder,  36  N.  Y. 
513;  Finnegan  v.  Carraher,  47  N.  Y.  493. 

In  Marvin  v.  Dennison,  20  Vt.  662,  Prentiss, 
J.,  said:  "  The  object  of  the  action  of  eject- 
ment, as  adopted  and  in  use  in  this  state,  is 
not  merely  to  recover  the  possession,  but  to 
settle  the  title  and  establish  the  right  of  prop- 


erty, as  well  as  to  recover  the  possession.  To 
this  end,  and  to  prevent  a  repetition  of  action, 
the  judgment,  instead  of  leaving  the  title  and 
right  of  property  unsettled,  and  the  same 
question  liable  to  be  re-tried  by  successive 
suits,  as  at  common  law,  is  made  conclusive  as 
to  all  the  parties.  Looking  to  the  purpose  and 
effect  of  the  action,  as  thus  defined  and  regu- 
lated, it  would  seem,  that,  as  a  general  rule  of 
practice  naturally  resulting  therefrom,  inde- 
pendent of  any  special  legislative  enactment 
on  the  subject,  any  person,  under  whom  the 
tenant  in  possession,  may,  legally  speaking, 
be  said  to  hold,  whatever  may  be  the  nature  or 
character  of  the  tenancy,  should  be  liable  to 
be  made  a  party  to  the  action." 

But  in  Dimick  v.  Deringer,  32  Cal.  488,  it 
was  held  that  if  the  landlord  is  made  a  party 
defendant,  the  court  will,  on  motion,  order  a 
nonsuit  as  to  him.  Compare  Napa  v.  How- 
land,  87  Cal.  87. 

Where  landlord's  Title  Has  Been  Conveyed.  — 
In  Minnesota,  it  has  been  held  that  when  the 
title  to  real  estate  of  one  whose  tenant  under 
a  lease  is  in  possession,  passes  under  execu- 
tion sale,  the  former  owner  is  no  longer  in 
possession  so  that  an  action  in  ejectment  can 
be  maintained  against  him.  Gowan  v.  Bensel, 
53  Minn.  46. 

For  a  full  discussion  of  this  question,  see 
the  title  Landlord  and  Tenant. 

7.  Action  by  Cotenant  Against  Another  on 
Proof  of  Ouster  —  United  States.  —  Barnitz  v. 
Casey,  7  Cranch  (U.  S.)  456;  Clay  v.  Field, 
115  U.  S.  260;  Goldsmith  v.  Smith,  21  Fed. 
Rep.  611. 

Alabama. — Jones  v.  Perkins,  I  Stew.  (Ala.) 
512;  Foster  v.  Foster,  2  Stew.  (Ala.)  356. 

Indiana.  —  Bethell  v.  McCool,  46  Ind.  303; 
Vance  v.  Schroyer,  77  Ind.  501;  Frakes  v. 
Elliott,  -102  Ind.  47;  Myers  v.  Jackson,  135 
Ind.  136. 

Missouri.  —  Falconer  v.  Roberts,  88  Mo.  574; 
Jordan  v.  Surghnor,  107  Mo.  520;  Chi'ds  v. 
Kansas  City,  etc..  R.  Co.,  117  Mo.  414. 

New  York.  —  Taylor  v.  Crane,  15  How.  Pr. 
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or  of  such  acts  in  denial  of  his  right  as  will  amount  to  a  disseizin  or  establish 
an  adverse  possession  on  the  part  of  the  wrongdoers  1  or  of  acts  from  which 
an  ouster  may  be  inferred.* 

Proof  of  Ouster.  —  The  proof  of  such  actual  ouster  must  be  of  the  most  satis- 
factory nature.3 

Ouster  by  Force  —  Knowledge.  —  But  it  is  not  necessary  that  the  ouster  should 
be  accompanied  by  force,4  although  it  must  be  brought  to  the  knowledge  of 
the  cotenant.5 

Question  for  the  Jury.  —  Whether  there  has  been  an  ouster  or  not  is  a  matter 
of  fact  for  the  finding  of  the  jury  6  and  must  depend  upon  the  various  circum- 
stances of  the  case.7 

g.  ACTION  FOR  Dower.  —  In  New  York,  where  the  widow  is  allowed  to 
bring  ejectment  for  dower  before  assignment,  it  has  been  held  that  the  action 
must  be  brought  against  the  actual  occupant  of  the  premises,  though  not  the 
tenant  of  the  freehold.8  But  it  has  been  held  in  this  state  that  the  widow  in 
such  case  has  a  mere  right  of  action  and  is  not  a  tenant  in  common,  and  con- 
sequently is  not  bound  to  prove  an  actual  ouster  or  other  act  amounting  to  a 
denial  of  her  right.9  And  in  Michigan,  under  statute,  it  has  been  held  that  a 
widow  may  bring  her  action  of  ejectment  for  dower  before  assignment  while 
she  is  yet  occupying  the  dwelling  house  of  her  husband  or  enjoying  jointly 
with  the  heirs  the  rents  and  profits  of  the  estate.10 

h.  Servants  and  Employees  —  (i)  In  General. — Asa  general  rule,  a 
mere  servant  or  employee  claiming  for  himself  no  interest  in  the  premises  nor 


(N.  Y.  Supreme  Ct.)  358;  North  Greig  Church, 
eic.  v.  Johnson,  66  Barb.  (N.  Y.)  119;  White- 
man  v.  Hyland,  (Supreme  Ct.)  40  N.  Y.  St. 
Rep.  575;  Clason  v.  Rankin,  I  Duer  (N.  Y.) 

337-  .  „  . 

North  Carolina. — Johnson  v.  Swain,  Busb. 
L.  (44  N.  Car.)  335;  Thomas  v.  Garvan,4  Dev. 
L.  (15  N.  Car.)  223,  25  Am.  Dec.  708;  Har- 
grove v.  Powell,  2  Dev.  &  B.  L.  (19  N.  Car.) 
97;  Halford  v.  Tetherow,  2  Jones  L.  (47  N. 
Car.)  393. 

Ohio.  — White  v.  Sayre,  2  Ohio  110;  Penrod 
v.  Danner,  19  Ohio  218. 

Pennsylvania.  —  Cumberland  Valley  R.  Co. 
v.  McLanahan,  59  Pa.  St.  23. 

Vermont.  —  Evarts  v.  Dunton,  Brayt.  (Vt.) 
67;  Johnson  v.  Tilden,  5  Vt.  426;  Dodge  v. 
Page,  49  Vt.  137,  50  Vt.  39;  State  University 
v.  Reynolds,  3  Vt.  542,  23  Am.  Dec.  234. 

Virginia.  —  Doe  v.  Hill,  10  Leigh  (Va.)  477. 

Washington.  —  Mabie  v.  Whittaker,  10 
Wash.  656. 

1.  Doe  v.  Mitchell,  3  Moore  229;  Cross  v. 
Robinson,  21  Conn.  385;  Norris  v.  Sullivan,  47 
Conn.  477;  Lawton  v.  Adams,  29  Ga.  273,  74 
Am.  Dec.  59;  Chiles  v.  Conley,  9  Dana  (Ky.) 
388;  Gower  v.  Quinlan,  40  Mich.  572;  Forder 
v.  Davis,  38  Mo.  107;  Edwards  v.  Bishop,  4  N. 
Y.  61;  Keller  v.  Auble,  58  Pa.  St.  410,  98  Am. 
Dec.  297;  Carpenter  v.  Thayer,  15  Vt.  552. 
And  see  Ricard  v.  Williams,  7  Wheat.  (U.  S.) 
59- 

2.  Den  v.  Bordine,  20  N.  J.  L.  394.  See 
Shepard  v.  Ryers,  15  Johns.  (N.  Y.)  501. 

3.  Adam  v.  Ames  Iron  Co.,  24  Conn.  235. 

In  Hammond  v.  Morrison,  33  Md.  95,  it  is 
said:  "  It  is  true  that  the  possession  of  one 
tenant  in  common  is,  in  contemplation  of  law, 
the  possession  of  all  his  cotcnants,  unless  there 
be  an  ouster  of  them,  and  in  that  event  only 
can  one  tenant  in  common  maintain  an  action 
of   ejectment   against   his   cotcnants.  The 


527 


ouster  need  not  be  accompanied  by  positive 
force,  but  must  be  established  by  acts  or  dec- 
larations brought  home  to  the  knowledge  of 
the  cotenant."  See  also  Van  Bibber  v.  Fra- 
zier,  17  Md.  436. 

In  Prescott  v.  Nevers,  4  Mason  (U.  S.)  326, 
Story,  J.,  said:  "Acts  of  ownershipare  not,  in 
tenancies  in  common,  necessarily  acts  of  dis- 
seizin." 

4.  Ouster  by  Force  Unnecessary. —  Hammond 
v.  Morrison,  33  Md.  95:   Harmon  v.  James,  7' 
Smed.  &  M.  (Miss.)  ill,  45  Am.  Dec.  296; 
Corbin  v.  Cannon,  31  Miss.  570;  Shrawder  v. 
Snyder,  6  Montg.  Co.  L.  Rep.  (Pa.)  66. 

5.  Hammond  v.  Morrison,  33  Md.  95. 

6.  Ouster  a  Question  for  Jury. —  Harmon  v. 
James,  7  Smed.  &  M.  (Miss.)  ill,  45  Am.  Dec. 
296. 

7.  Hargrove  v.  Powell,  2  Dev.  &  B.  L.  (19 
N.  Car.)  97. 

Circumstances  Showing  Ouster.  —  In  ejectment 
by  one  claiming  to  be  a  cotenant  with  the  de- 
fendant, the  latter  indorsed  these  words  on  the 
writ:  "  I  accept  service  of  this  writ,  and 
acknowledge  the  same  to  be  legally  served  on 
me  *  *  *  .  ancj  that  I  am  in  possession 
of  the  land,  etc.,  described  in  said  writ  and 
declaration,  claiming  the  same  as  my  own." 
It  was  held  that  the  jury  were  authorized  from 
this  indorsement  to  infer  an  ouster  before  the 
commencement  of  the  suit.  Giddings  v.  Can- 
field,  4  Conn.  483. 

The  Mere  Building  of  a  Fence  around  the  land 
by  the  husband  of  one  tenant  in  common  is 
not  such  an  exclusion  of  the  cotcnants  as 
authorizes  ejectment.  Yager  v.  Larsen,  22 
Wis.  184. 

8.  Kllicott  v.  Mosier,  7  N.  Y.  201. 

9.  Yates  v.  Paddock,  10  Wend.  (N.  Y.)  529. 
Sec  also  Oothout  v.  Ledings,  15  Wend.  (N.  Y.) 
410. 

10.  Rea  v.  Rea,  53  Mich.  40. 
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any  right  to  their  possession,  but  acting  under  the  control  of  another,  and  only 
in  that  manner  occupying  and  being  personally  upon  the  premises,  cannot  be 
sued  in  an  action  of  ejectment  brought  to  recover  them,  and  it  is  only  when 
he  assumes  the  character  of  tenant  that  the  action  may  be  brought.1 

(2)  Officers  or  Servants  of  the  State  or  United  States.  —  But  the  rule  which 
thus  exempts  the  mere  servant  or  employee  of  another  from  an  action  pre- 
supposes that  the  employer  may  be  sued,  and  that  the  wrongs  of  which  the 
plaintiff  complains  may  be  redressed  by  resort  to  an  action  against  the 
employer  as  being  the  real  party  committing  the  ouster.  In  case,  therefore, 
the  employer  is,  for  any  reason,  not  amenable  to  an  action,  the  rule  referred 
to  has  no  application,  and  the  employee  or  servant  becomes  ex  necessitate  the 
proper  party  defendant,  since  he  is  the  only  party  who  can  be  subject  to  suit 
at  all.  Were  this  otherwise,  it  would  result  that  open  and  admitted  violation 
of  private  rights  would  find  no  redress  in  the  courts  of  the  country.2  Thus 
it  is  a  well-settled  principle  that  an  action  of  ejectment  cannot  be  brought 
against  a  state  or  the  United  States  without  its  consent.3  But  an  action 
brought  against  individuals  to  recover  the  possession  of  land  of  which  they 
have  actual  possession  and  control  is  not  to  be  deemed  an  action  against  the 
state  or  the  United  States  simply  because  those  individuals  claim  to  be  in 
rightful  possession  as  officers  or  agents  of  the  state  or  the  United  States  and 
assert  title  and  right  of  possession  in  the  state  or  United  States.4 

i.  Corporations  —  corporations  Aggregate.  —  The  old  doctrine,  always  admit- 
ted to  be  questionable,  that  ejectment  will  not  lie  against  a  corporation  aggre- 
gate, has  been  exploded  by  the  modern  authorities.5 

Railroads  —  Possession  under  Unlawful  Entry.  —  Where  land  is  seized  by  a  railroad 
company  without   right,  the  general  rule  is  that  the  owner  may  maintain 


1.  Servant  or  Agent  Not  Liable  to  Ejectment  as 
General  Rule. —  Doe  v.  Staunton,  1  Chit.  Rep. 
119,  18  E.  C.  L.  46,  2  B.  &  Aid.  371;  Gulliver 
v.  Swift,  2  Ld.  Ken.  511 ;  Hawkins  v.  Reichert, 
28  Cal.  534;  Polack  v.  Mansfield,  44  Cal.  36. 
See  also  Quicksilver  Min.  Co.  v.  Hicks,  4 
Sawy.  (U.  S.)  688;  Bell  v.  Foxen,  14  Sawy. 
(U.  S.)  499;  Phillips  v.  Phillips,  107  Mo.  360. 

Under  statute  in  New  York  it  has  been  held 
that  where  a  person  goes  upon  premises  and 
performs  acts  thereunder  merely  as  a  servant 
or  employee  of  another  without  claiming  title 
or  right  of  possession,  ejectment  will  not  lie 
against  him.  Shaver  v.  M'Graw,  12  Wend. 
(N.  Y.)  558;  Comstock  v.  Dodge,  43  How.  Pr. 
(N.  Y.  Ct.  App.)  97;  Kerrains  v.  People,  60  N. 
Y.  221,  19  Am.  Rep.  158;  Bristor  v.  Burr,  120 
N.  Y.  427;  Danihee  v.  Hyatt,  151  N.  Y.  496. 

But  in  Shaver  v.  M'Graw,  12  Wend.  (N.  Y.) 
558,  the  court  said:  "  Where  the  premises  are 
actually  occupied  and  possessed,  even  by  a 
servant  claiming  no  beneficial  interest  in  them, 
but  laboring  meiely  for  his  employer,  the 
action  must  be  brought  against  the  servant, 
because  he  is  the  actual  occupant.  But  if  he  is 
merely  sent  by  his  master  to  work  upon  the 
premises,  they  not  being  occupied,  it  is  the 
master,  and  not  the  servant,  that  exercises  acts 
of  ownership  over  them,  and  against  whom  the 
action  must  be  brought." 

Trustees  or  Officers  of  Church.  —  In  Lucas  v. 
Johnson,  8  Barb.  (N.  Y.)  244,  it  was  held  that 
church  edifices  will  be  considered  to  be  in  the 
actual  occupancy  of  the  religious  societies  or 
corporations  using  them  to  the  exclusion  of 
other  corporations  or  individuals,  and  eject- 
ment  should   be    brought    not   against  the 


trustee  or  other  officers  of  the  church,  but 
against  the  corporation  itself. 

Clergymen.  —  In  Chiniquy  v.  Catholic  Bishop, 
41  111.  148,  it  was  held  that  a  clergyman  who 
preaches  on  Sunday  or  any  other  day  in  the 
week  in  the  church  edifice  under  the  direction 
and  employment  of  a  religious  corporation  is 
not  liable  to  an  action  of  ejectment  and  to  be 
mulcted  in  costs  at  the  suit  of  a  person  claim- 
ing the  title  against  the  corporation. 

2.  Polack  v.  Mansfield,  44  Cal.  36. 

3.  Carr  v.  U.  S.,  98  U.  S.  433.  See  the  titles 
States;  United  States. 

4.  Action  Against  Officer  of  State  or  United 
States.  —  Tindal  v.  Wesley,  167  U.  S.  204;  U. 
S.  v.  Lee,  106  U.  S.  196;  Meigs  v.  McClung,  9 
Cranch  (U.  S.)  11;  Grisar  v.  McDowell,  6 
Wall.  (U.  S.)  363;  King  v.  La  Grange,  61  Cal. 
22i;  Polack  v.  Mansfield,  44  Cal.  36;  McCon- 
nell  v.  Wilcox,  2  111.  344.  See  the  titles 
States;  United  States. 

But  in  New  York,  under  statute  requiring 
ejectment  to  be  brought  against  the  actual 
occupant,  it  has  been  held  that  a  soldier  of 
the  United  States  in  charge  of  the  property  in 
controversy,  and  acting  under  command  of  a 
superior  officer,  is  not  the  actual  occupant, 
and  an  action  cannot  be  maintained  against 
him.  People  v.  Ambrecht,  11  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  97.  See  also  Redfield  v.  Utica, 
etc.,  R.  Co.,  25  Barb.  (N.  Y.)  54. 

5.  Ejectment  Against  Corporation  Aggregate.  — 
Dater  z/.'Troy  Turnpike,  etc.,  Co.,  2  Hill  (X. 
Y.)  629.  See  also  People  v.  New  York,  28 
Barb.  (N.  Y.)  240;  Redfield  v.  Utica,  etc.,  R. 
Co.,  25  Barb.  (N.  Y.)  54,  Lucas  v.  Johnson,  8 
Barb.  (N.  Y.)  244. 
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ejectment.1  But  where  there  has  been  an  acquiescence  on  the  part  of  the 
owner  so  as  to  imply  a  license,  and  until  the  public  rights  have  intervened, 
ejectment  will  not  lie,  and  the  owner  will  be  confined  to  the  recovery  of  com- 
pensation.2 

Breach  of  Condition  Subsequent  by  Railroad.  —  It  has  been  held  also  that  ejectment 
will  not  lie  on  the  part  of  a  landowner  against  a  railroad  company  where  he 
has  by  deed  induced  the  company  to  build  its  road  on  his  land  and  to  make  per- 
manent and  costly  improvements  thereon,  although.the  company  has  failed  to 
comply  with  conditions  subsequent.3 

Where  Deed  Provides  for  Forfeiture.  —  But  a  distinction  has  been  made  in  the  case 
where  the  deed  contains  conditions  of  forfeiture,  it  being  held  that  in  that  case 
ejectment  may  be  maintained  upon  nonperformance  of  the  condition.4 

Municipal  Corporation.  —  Ejectment  will  also  lie  against  a  municipal  corpora- 
tion.5 

Quasi-corporation  —  County.  —  Also,  ejectment  may  be  brought  against  a  county 
where  the  capacity  to  be  sued  is  expressly  or  impliedly  conferred  by  the  legis- 
lature or  the  organic  law.6 

2.  For  What  Acts  Action  Maintainable  —  a.  In  General.  —  As  a  general 
rule,  recovery  cannot  be  had  in  ejectment  unless  it  is  shown  that  the  defend- 
ant has  committed  acts  upon  the  premises  in  controversy  amounting  to  posses- 
sion and  a  disseizin  of  the  plaintiff.7 

Personal  Possession  Unnecessary.  —  It  is  not  necessary  that  the  defendant  should 
have  personally  resided  upon  or  cultivated  the  premises  in  question.  A  con- 
structive possession  through  mere  servants  and  employees  acting  under  his 
direction  and  control  will  be  sufficient.8 

Subjection  of  Property  to  Will  of  Party  Sufficient.  —  The  possession  which  must  be 
shown  in  the  defendant,  to  enable  an  adverse  claimant  to  the  land  to  maintain 
ejectment  against  him,  is  not  necessarily  an  actual  occupation  in  person  or  by 
agent  or  servant.  Any  subjection  of  the  property  to  the  will  and  dominion 
of  the  party  is  sufficient.  Such  subjection  is  shown  by  its  cultivation  or  by 
any  other  substantial  use,  as  well  as  by  residence  thereon  by  himself  or  his 
tenant.9 

1.  Ejectment  Maintainable  Against  Railroads  Anderson  v.  St.  Louis,  47  Mo.  484;  Hammer- 
—  General   Rule.  —  Indiana,   etc.,    R.  Co.  v.     slough  v.  Kansas  City,  57  Mo.  221. 

Allen,  113  Ind.  581;  Smith  v.  Chicago,  etc.,  R.  6.  Lincoln  County  v.  Magruder,  3  Mo.  App. 
Co.,  67  111.  191;  Chicago,  etc.,  R.  Co.  v.  Hop-  314;  McCarty  v.  Clark  County,  101  Mo.  1S2. 
kins,  90  111.  316.  See  also  Barry  v.  Sonoma  County,  43  Cal.  217. 

2.  Where  Unlawful  Entry  Has  Been  Acquiesced     And  see  the  titles  COUNTIES,  vol.  7,  p.  926. 
In.  —  Indiana,  etc.,  R.  Co.  v.  Allen,  113  Ind.        7.  For  What  Acts  Action  Maintainable.  —  See 
581;  Morgan  v.  Lake  Shore,  etc.,  R.  Co.,  130     supra,  this  section,  Against  Whom  Action  May 
Ind.  IOIJ  Kanagaz>.  St.  Louis,  etc.,  R.  Co.,  76     Be  Brought. 

Mo.  207;  Louisville,  etc.,  R.  Co.  v.  Solt-  Possession  a  Question  for  the  Jury. —  It  has 
weddle,  116  Ind.  257,  9  Am.  St.  Rep.  852.  See  been  said  that  the  question  as  to  what  consti- 
also  Stratton  v.  Omaha,  etc.,  R.  Co.,  37  Neb.  tutes  possession  is  a  question  of  law,  but  where 
477;  Omaha,  etc.,  R.  Co.  v.  Redick,  16  Neb.  there  is  any  controversy  as  to  the  acts  done 
3r3-  and  with  what  actual  or  avowed  intent  they 

In  Kentucky  this  rule  has  been  repudiated.  were  done,  it  will  be  necessary  to  submit  the 
Louisville,  etc.,  R.  Co.  v.  Hess,  92  Ky.  407;  whole  case  to  the  jury.  Spear  v.  Ralph,  14  Vt. 
Holloway  v.  Louisville,  etc.,  R.  Co.,  92  Ky.  400.  See  also  Martin  v.  Rector,  101  N.  Y.  77; 
244-  .  Doe  v.  Stanton,  2  B.  &  Aid.  371. 

3.  Noncompliance  with  Condition  Subsequent  by  8.  Personal  Possession  Unnecessary.  —  Polack 
Railroad.  —  McClellan  v.  St.  Louis,  etc.,  R.  Co.,  v.  Mansfield,  44  Cal.  36;  Crane  v.  Ghirardelli, 
103  Mo.  296;  Baker  v.  Chicago,  etc.,  R.  Co.,  45  Cal.  235;  Moore  v.  Moore,  (Cal.  1893)  34 
57  Mo.  265;    Bradley  v.  Missouri  Pac.  R.      Pac.  Rep.  90. 

Co.,  91  Mo.  493;  Provolt  v.  Chicago,  etc.,  R.  9.  Subjection  of  Property  to  Will  of  Defendant 
Co.,  57  Mo.  256;  Hubbard  v.  Kansas  City,  etc.,  Sufficient.  —  Quicksilver  Min.  Co.  v.  Hicks,  4 
R.  Co.,  63  Mo.  70.  Sawy.  (U.  S.)  6S8.    In  this  case  it  is  held  that 

4.  Avery  y.  Kansas  City,  etc.,  R.  Co.,  113  the  maintenance  of  abridge  by  the  defendant 
Mo.  561;  Ritchie  v.  Kansas,  etc.,  R.  Co.,  55  over  a  creek  abutting  on  the  premises  of  the 
Kan.  3°-  plaintiff  is   sufficient  possession    to  support 

f>.  Armstrong  v.  St.  Louis,  69  Mo.  309,  33  ejectment. 
Am.  Rep.  499;  Strong  v.  Brooklyn,  68  N.  Y.  1;        In  Bell  v.  Foxen,  14  Sawy.  (U.  S.)  501,  the 
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b.  MERE  Assertion  of  Title.  —  A  mere  assertion  of  title  in  conversa 
tion  will  not  at  common  law  render  the  defendant  liable  to  the  action  of  eject- 
ment. The  action  will  only  lie  against  a  party  out  of  possession  claiming  title 
when  the  premises  are  unoccupied  and  his  claim  is  accompanied  with  the 
exercise  of  acts  of  ownership,  such  as  inclosure,  cultivation,  and  the  like.1 
Hut  by  statute  in  several  of  the  states,  where  the  premises  are  not  occupied, 
ejectment  may  be  brought  against  a  person  claiming  title  thereto  without 
exercising  acts  of  ownership  on  the  premises  claimed.* 

Recording  Tax  Deed.  —  Under  statute  it  has  been  held  that  the  recording  of  a 
tax  deed  to  wild  and  unoccupied  land  is  such  an  assertion  of  title  by  the 
grantee  therein  named  as  authorizes  ejectment  by  the  original  owner.3 

c.  Trespass  —  (i)  In  Ge?icral.  —  To  support  an  action  of  ejectment  there 
must  be  an  ouster  of  possession.  The  action  will  not  lie  for  a  mere  trespass 
to  land.'1 


court  said:  "  Acts  by  which  a  claim  to  the  pos- 
session hostile  to  the  true  owner  is  asserted 
and  maintained,  and  by  which  he  is  excluded 
from  the  enjoyment  of  the  property  fairly,  sub- 
jects the  party  committing  them  to  the  action." 

Under  statute  in  Missouri  it  has  been  held 
that  occupancy  of,  or  residence  upon,  the  prop- 
erty is  not  a  necessary  element  of  possession. 
Phillips  v.  Phillips,  107  Mo.  363. 

Necessity  of  Inclosure.  —  It  is  not  essential  to 
an  actual  possession  by  the  defendant  that  the 
land  should  have  been  inclosed  with  a  fence 
sufficient  to  turn  stock,  or  that  it  was  fenced  at 
all,  if  it  appears  that  he  exercised  dominion 
and  control  over  the  land.  Daubenbiss  v. 
White,  (Cal.  1892)  31  Pac.  Rep.  360.  See  also 
McCreery  v.  Everding,  44  Cal.  246. 

1.  Mere  Assertion  of  Title  Insufficient  to  Ren- 
der Defendant  Liable.  —  Garner  v.  Marshall,  9 
Cal.  26S;  McDowell  v.  King,  4  Dana  (Ky.)  67. 

In  McDowell  v.  King,  4  Dana  (N.  Y.)  67,  the 
court  said:  "  But  it  seems  to  us  that  the  doc- 
trine of  disseizin  by  election  has  never  yet  been 
carried  so  far;  and  no  one  can,  by  any  legal 
fiction,  be  deemed  a  disseizor  who  was  never 
in  fact  seized;  or  be  converted  into  a  tres- 
passer by  merely  holding  a  claim  to  land 
which  does  not,  in  any  manner,  obstruct  the 
right  of  entry  or  of  occupancy  by  any  other 
claimant.  We  had  supposed  that,  to  maintain 
an  ejectment  against  a  party,  some  proof  of 
his  possession  in  fact  of  some  part  of  the  land 
is  indispensable;  and  such  is  the  law." 

In  Vermont  the  rule  has  been  laid  down  that 
any  act  done  upon  land  by  one  having  a  deed 
of  it,  which  will  bear  the  construction  of  an 
act  of  ownership  fairly,  although  equally  an  act 
of  trespass  in  a  mere  stranger,  shall  be  con- 
sidered an  act  of  ownership  and  constitute  a 
possession  or  an  eviction  of  the  true  owner 
w'ho  is  seized  merely  by  virtue  of  his  ti tie. 
Chilson  v.  Buttolph,  12  Vt.  231;  Spear  v. 
Ralph,  14  Vt.  400;  Doolittle  v.  Linsley,  2  Aik. 
Vt.)  155. 

In  Spear  v.  Ralph,  14  Vt.  400,  it  was  held 
that  when  a  road  is  cut  leading  to  some  par- 
ticular portion  of  the  lot  in  controversy,  with 
the  apparent  and  avowed  purpose  of  clearing 
land  and  getting  timber,  it  will,  in  connection 
with  a  paper  title,  be  considered  an  act  of 
ownership  and  possession  sufficient  to  author- 
ize ejectment. 

And  in  this  state  it  has  been  held  that  actual 
possession  in  the  defendant  is  not  necessary, 


but  a  claim  under  a  recorded  deed  will  be  suffi- 
cient in  order  to  sustain  ejectment.  Mc- 
Daniels  v.  Reed,  17  Vt.  674. 

2.  Party  Claiming  Title  Liable  under  Statute.  — 

Converse  v.  Dunn,  166  111.  25;  Taylor  v.  Crane, 
15  How.  Pr.  (N.  Y.  Supreme  Ct.)  358;  Lucas 
"'.  Johnson,  8  Barb.  (N.  Y.)  244;  Edwards  v. 
Farmers'  F.  Ins.,  etc.,  Co.,  21  Wend.  (N.  Y.) 
467;  Becker  v.  Howard,  47  "How.  Pr.  (N.  Y. 
Supreme  Ct.)  423,  66  N.  Y.  5;  Burchard  v, 
Roberts,  70  Wis.  ill,  5  Am.  St.  Rep.  148. 

See  also  supra,  this  section,  Against  Whom 
Action  May  Be  Brought. 

Idle  Declaration  of  Ownership.  —  In  Banyer  v. 
Empie,  5  Hill  (N.  Y.)  51,  the  court  said: 
"  There  is  undoubtedly  some  objection  to-allow- 
ing an  action  to  be  brought  where  there  has 
been  nothing  but  a  parol  claim  of  title,  but  a 
party  should  not  set  up  a  title  to  lands  unless 
he  is  prepared  to  defend  it.  An  idle  declara- 
tion that  he  owns  the  land  will  not  be  enough, 
but  if  he  seriously  lays  claim  to  the  land,  he 
does  so  at  the  peril  of  making  good  the  claim." 

3.  Recording  Tax  Title  as  Rendering  Party 
Liable  to  Ejectment.  —  Hill  v.  Kricke,  n  Wis. 
442;  Cornell  University  v.  Mead,  80  Wis.  387. 
See  also  Callahan  v.  Davis,  103  Mo.  444. 

In  Michigan  it  has  been  held  under  statute 
that  a  party  claiming  under  a  recorded  tax  title 
and  notifying  the  real  owner  of  such  claim  can 
be  properly  sued  in  ejectn'ent  though  out  of 
possession.  Anderson  v.  Courtright,  47  Mich. 
161. 

In  Tillotson  v.  Webber,  96  Mich.  144,  it  was 
held,  under  the  same  statute,  that  where  the 
defendant  admitted  that  he  paid  for,  procured, 
and  caused  to  be  recorded  the  tax  deed  to  wild 
and  unoccupied  lands  under  which  he  claimed 
title,  ejectment  might  be  maintained  against 
him.  See  also  Hoyt  v.  Southard,  58  Mich. 
432;  Heinmiller  v.  Hatheway,  60  Mich.  391; 
Goodman  v.  Nester,  64  Mich.  662;  Murray  v. 
Hudson,  65  Mich.  670. 

Where  Land  Is  Unoccupied.  —  In  Missouri  un- 
der a  similar  statute  it  has  been  held  not  to 
apply  where  the  lands  are  occupied  at  the  time. 
Callahan  v.  Davis,  103  Mo.  444. 

4.  Trespass  Insufficient  to  Subject  Party  to 
Ejectment. —  Harrington  v.  Port  Huron,  S6 
Mich.  46. 

Construction  of  Sewer  on  Premises  Belonging  to 
Another.  —  Thus  it  has  been  held  that  where 
a  city  has  constructed  an  artificial  aqueduct 
across  the  lands  belonging  to  the  plaintiff's 
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(2)  Overflowing  Lands  by  Erection  of  Dam.  —  Thus  where  the  rights  of  a 
person  having  an  interest  in  land  are  invaded  by  overflowing  the  land  with 
water  backed  in  consequence  of  the  erection  of  a  dam  across  a  stream,  the 
action  of  ejectment  will  not  lie  to  redress  the  injury.1 

(3)  Overhanging  Roofs  or  Walls.  —  There  has  been  some  discussion  among 
the  authorities  as  to  whether  the  projection  of  a  roof  or  a  portion  of  the  wall 
of  one  person  over  the  land  of  another  is  a  mere  intrusion  upon,  and  interfer- 
ence with,  the  right  incident  to  the  latter's  enjoyment  of  the  land,  or  amounts 
to  ouster  of  possession,  so  that  ejectment  will  lie  for  its  recovery,  the  weight 
of  authority,  however,  being  to  the  effect  that  ejectment  will  lie.8  But  it  has 
been  held  that  where  it  appears  that  the  person  owning  an  overhanging  wall 
offers  to  remove  the  projecting  stone,  but  is  prevented  by  the  party  injured, 
ejectment  will  not  lie.3  And  it  has  been  held  that  where  the  owner  of  the 
land  so  intruded  upon  occupies  continuously  his  premises  clear  to  his  line,  he 
thereby  elects  to  treat  the  intrusion  as  a  mere  trespass  and  cannot  maintain 
ejectment  therefor.4 


grantor,  through  which  it  discharges  water  and 
sewage  from  two  of  the  sewers  laid  in  the 
streets  of  the  city,  an  action  of  ejectment  will 
not  lie  as  a  remedy  for  such  trespass.  Har- 
rington v.  Port  Huron,  86  Mich.  46. 

But  where  a  city  seeks  to  have  piles  re- 
moved from  land  claimed  by  it  to  be  a  street, 
on  the  ground  that  they  are  a  nuisance,  but 
the  defendant  claims  possession,  and  also  the 
land  in  fee,  and  possession  is  admitted  by  the 
plaintiff  in  its  reply,  the  plaintiff's  remedy  is 
ejectment.  Louisville,  etc.,  R.  Co.  v.  Morris, 
(Ky.  1892)  20  S.  W.  Rep.  539. 

1.  Ejectment  Not  Maintainable  for  Overflowing 
Lands.  —  Ezzard  v.  Findley  Gold  Min.  Co.,  74 
Ga.  520.  In  this  case  it  was  held  that  one  who 
has  title  to  the  gold  and  ore  imbedded  in  land, 
with  the  right  to  enter  thereon  and  to  use  the 
water  in  a  stream  running  through  the  prem- 
ises to  enable  him  to  mine  the  ore,  cannot 
maintain  ejectment  against  an  adjacent  pro- 
prietor lower  down  the  stream,  who  has  erected 
a  dam  across  it,  by  which  the  water  is  thrown 
back  and  submerges  the  land  on  which  the 
mining  right  is  situated,  preventing  and  hin- 
dering the  owner  from  making  use  of  his  prop- 
erty. 

Where  it  appeared  that  a  water  ditch  was 
located  upon  a  strip  of  land  six  feet  wide  be- 
longing to  the  plaintiff,  and  lhat  at  some  point 
of  the  land  in  question  the  water  was  diverted 
by  the  defendants  to  other  land  belonging  to 
them,  by  means  of  a  board  placed  in  the  ditch 
and  a  flume  made  by  the  defendants,  it  was 
held  that  the  act  of  the  defendants  constituted 
a  mere  trespass  for  which  ejectment  would 
not  lie.  Tibbets  v.  Bakewell,  (Cal.  1894)  35 
Pac.  Rep.  1007. 

2.  Ejectment  for  Overhanging  Roofs.  —  Murphy 
v.  Bolger,  60  Vt.  723.  See  also  McCourt  v. 
Eckstein,  22  Wis.  153;  Zander  v.  Valentine 
Blatz  Brewing  Co.,  95  Wis.  162.  Compare 
Ezzard  v.  Findley  Gold  Min.  Co.,  74  Ga.  520. 

In  Murphy  v.  Bolger,  60  Vt.  723,  Tyler,  J., 
said:  "  It  clearly  is  not  essential  that  the  in- 
truding object  should  actually  rest  upon  the 
plaintiff's  soil  to  entitle  him  to  the  action  of 
ejectmftnt,  for  this  action  will  lie  for  an  upper 
room  in  a  dwelling  house  or  other  building. 
As  the  law  gives  the  owner  of  the  land  all 
above  it  within  its  boundaries,  wc  can  find  no 


531 


reason  resting  in  principle  why,  for  the  projec- 
tion by  one  party  of  a  portion  of  his  building 
over  the  land  of  another,  as  in  this  case,  he 
may  not  be  liable  in  ejectment.  The  plaintiff 
was  disseized  of  his  land,  and  the  defendant 
was  in  the  wrongful  possession  thereof  by  his 
projecting  roof.  *  *  *  There  is  no  more  diffi- 
culty in  describing  in  a  declaration  a  projection 
above  the  soil  than  one  upon  it,  nor  can  there 
be  any  difficulty  in  the  sheriff  delivering  pos- 
session to  the  plaintiff." 

In  New  York  it  seems  that  this  question  is 
undecided.  Leprell  v.  Kleinschmidt,  112  N. 
Y.  364. 

In  Sherry  v.  Frecking,  4  Duer  (N.  Y.)  452,  it 
was  decided  that  ejectment  would  lie  for  a 
portion  of  space  occupied  by  the  overhanging 
of  a  wall  with  land  belonging  to  the  plaintiff. 
See  also  Silliman  v.  Paine,  (Supreme  Ct.)  I  N. 
Y.  Supp.  75. 

But  in  Aiken  v.  Benedict,  39  Barb.  (N.  Y.) 
400,  it  was  held  that  where  one  erects  a  build- 
ing upon  the  line  of  his  own  premises,  so  that 
the  eaves  or  gutters  project  over  the  land  of 
his  neighbor,  this  is  not  such  an  encroachment 
upon  the  possession  of  the  latter  as  will  sustain 
an  action  of  ejectment,  and  that  an  action  for 
a  nuisance  is  the  appropriate  remedy  in  such 
case. 

In  Vrooman  v.  Jackson,  6  Hun  (N.  Y.)  326, 
it  was  held  that  if  one  owner  of  a  party  or 
division  wall  places  upon  the  top  thereof  a 
cornice  about  two  and  one-half  inches  wide, 
which  projects  over  the  lot  of  the  adjoining 
owner,  the  latter  cannot  maintain  an  ejectment 
therefor. 

3.  McCourt  v.  Eckstein,  22  Wis.  153.  The 
court  in  this  case  said:  "  We  have  no  doubt 
that  a  disseizor,  especially  one  who  has  dis- 
seized the  true  owner  by  mistake  or  inad- 
vertence, may  relinquish  or  surrender  the 
possession  to  the  owner;  and  if  he  docs  so,  or 
offers  in  good  faith  to  do  so,  and  is  prevented  by 
the  act  of  the  owner,  then  the  owner  cannot 
thereafter  maintain  ejectment  against  him." 

4.  Extension  of  Wall  Not  Amounting  to  Dis- 
seizin. —  Where  a  person,  in  erecting  a  build- 
ing, excavated  a  few  inches  beyond  the  line  of 
his  lot  and  put  in  a  foundation  which  extended 
about  fourteen  inches  across  the  line  and 
under  the  north  wall  of  the  building  of  an  ad 
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J.  ESTABLISHMENT  AND  MAINTENANCE  OF  HIGHWAYS.  — It  has  been 
held  that  the  wrongful  exercise  of  the  right  of  establishing  and  maintaining 
highways  by  a  town  or  a  county  where  the  fee  to  the  soil  remains  in  the 
owner  does  not  amount  to  a  possession  and  disseizin  by  a  defendant  sufficient 
to  sustain  an  action  of  ejectment  against  him.1  But  in  Missouri  it  has  been 
held  that  the  right  to  maintain  an  ejectment  against  the  party  in  possession 
does  not  depend  upon  the  right  he  claims  in  the  premises,  but  upon  the  wrong 
he  has  done  the  claimant,  if  the  true  owner ;  and  if  a  municipal  corporation 
has  wrongfully  taken  land  and  converted  it  and  used  it  as  a  public  street,  the 
owner  may  maintain  ejectment  against  it,  whatever  the  interest  claimed  by 
the  corporation  in  the  premises.2 

VI.  DEFENSES —  In  General.  —  As  a  general  rule,  the  defendant  in  ejectment 
may,  so  to  speak,  fold  his  arms  and  await  the  establishment  of  the  plaintiff's 
title,  since  the  burden  of  proof  is  on  the  plaintiff.3  But  where  a  prima  facie 
case  is  shown  by  the  plaintiff,  the  defendant  may,  as  a  general  rule,  unless 
estopped  to  do  so,4  defend  by  showing  title  in  himself  or  in  a  stranger.5 


joining  owner,  it  was  held  that  the  adjoining 
owner,  by  allowing  his  building  to  remain 
upon  the  foundation,  and  by  keeping  that 
building  up  to  his  line  continuously,  had 
elected  to  treat  the  act  of  the  person  building 
the  wall  as  a  mere  trespass,  and  not  as  a  dis- 
seizin, and  that  consequently  an  action  of 
ejectment  would  not  lie  therefor.  The  court 
in  this  case  said:  ''  The  plaintiff  has  had  the 
full  and  free  possession  and  enjoyment  of  his 
entire  lot  ever  since  the  wall  was  built. 
Ejectment  cannot  be  maintained  by  one  who  is 
in  the  undisturbed  possession  of  real  estate. 
It  is  a  remedy  provided  for  one  who  is  out  of 
possession."  Zander  v.  Valentine  Blatz  Brew- 
ing Co.,  95  Wis.  162.  To  the  same  effect,  see 
Rasch  v.  Noth,  (Wis.  1898)  74  N.  W  Rep.  820. 

1.  Highways.  —  Pueblo,  etc.,  R.  Co.  v. 
Powers  County,  5  Colo.  App.  129;  Lynch  v. 
Rutland,  66  Vt.  573.  However,  the  decis- 
ion in  this  latter  case  seems  to  have  turned 
upon  the  point  that  the  suit  was  brought 
against  the  wrong  party.  In  this  case  the 
court  said:  "Towns  are  political  subdivis- 
ions formed  for  the  purpose  of  aiding  in 
the  carrying  on  the  government  of  the  state. 
In  laying  out  highways  by  their  select- 
men they  act  as  mere  instrumentalities  of 
the  government  for  the  benefit  of  the  pub- 
lic. *  *  *  In  the  exercise  of  that  duty  the 
selectmen  are  the  officers  of  the  state,  and  not 
the  agents  of  the  town.  A  highway  is  created 
by  the  legal  exercise  of  the  reserved  right  of 
eminent  domain.  It  is  an  easement  in  the 
public  to  use  the  soil  for  passing  and  repassing 
thereon  and  for  such  other  purposes  as  high- 
ways are  used.  The  fee  of  the  soil  remains  in 
the  owner.  In  the  maintenance  of  highways 
the  town  is  also  only  the  hand  of  the  state.  It 
owns  nothing  in  the  highways  established  by 
its  officers.  All  that  the  town  takes  is  the  bur- 
den of  making  and  maintaining  them,  but  it 
has  no  right  nor  possession  peculiar  to  its  in- 
habitants in  respect  to  its  highways  except  this 
burden.  Its  inhabitants  have  no  use  of  the 
highway  over  those  of  any  other  town,  or  the 
public  generally.  As  a  town  the  defendant 
never  disseized  the  plaintiff  nor  had  posses- 
sion of  the  plaintiff's  land,  and  this  action  can- 
not be  maintained  against  it." 

Under  a  statute  in  Colorado,  providing  that 
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if  the  premises  are  not  occupied  the  action 
shall  be  brought  against  any  person  exercising 
acts  of  ownership  on  or  over  the  premises 
claimed  or  who  claims  title  thereto  or  some  in- 
terest therein  at  the  time  of  the  commence- 
ment of  the  action,  it  has  been  held  that  the 
assertion  by  a  board  of  county  commissioners 
of  their  statutory  control  of  roads  does  not 
amount  to  a  claim  of  title  or  interest  in  the 
premises  so  as  to  sustain  ejectment  against 
them.  Pueblo,  etc.,  R.  Co.  v.  Powers  County, 
5  Colo.  App.  129.  See  also  Child  v.  Chappell, 
9  N.  Y.  246. 

See  also  supra,  this  title,  For  What  Things 
Action  Will  Lie  —  Easements. 

2.  Armstrong  v.  St.  Louis,  69  Mo.  309,  33 
Am.  Rep.  499. 

3.  Defenses  to  Ejectment  in  General.  —  Watts 
v.  Witt,  39  S.  Car.  356. 

See  supra,  this  title,  Title  to  Support  Eject- 
ment—  In  General. 

4.  Estoppel  to  Deny  Plaintiffs  Title.  —  Th  us 
where  a  defendant  in  ejectment  acquires  his 
possession  and  the  title  he  asserts  derivatively 
from  the  plaintiff,  he  cannot  be  heard  to  dis- 
pute the  latter's  title.  Tennessee,  etc.,  R.  Co. 
v.  East  Alabama  R.  Co.,  75  Ala.  516,  51  Am. 
Rep.  475;  Ware  v.  Dewberry,  84  Ala.  568; 
Lewis  v.  Watson,  98  Ala.  479,  39  Am.  St.  Rep. 
82;  Wisconsin  Cent.  R.  Co.  v.  Wisconsin  River 
Land  Co.,  71  Wis.  94. 

See  also  supra,  this  title,  Title  to  Support  Eject- 
ment —  Vendor  and  Vendee  —  Mortgagor  and 
Mortgagee  —  Landlord  and  Tenant. 

5.  Defendant  Setting  Up  Title  in  Himself  or 
Stranger.  —  Henderson  v.  Wanamaker,  79  Fed. 
Rep.  736;  Pollard  v.  Cocke,  19  Ala.  188:  Gantt 
v.  Cowan,  27  Ala.  582;  Snedecor  v.  Freeman,  71 
Ala.  140;  Cooper  v.  Watson,  73  Ala.  252; 
Guilmartin  v.  Wood,  76  Ala.  204;  Stephenson 
v.  Reeves,  92  Ala.  582;  Matkin  v.  Marx,  96 
Ala.  501. 

See  also  supra,  this  title.  Title  to  Support  Eject- 
ment  —  In  General. 

But  it  has  been  held  that  to  defeat  ejectment 
by  an  outstanding  title  in  a  third  person,  it 
must  be  shown  to  be  a  present  subsisting  legal 
title  on  which  the  owner,  if  asserting  it,  could 
support  ejectment.  Parkersburg  Industrial 
Co.  v.  Schultz,  43  W.  Va.  470.  See  also  Hutch- 
inson v.  Shelley,  133  Mo.  400. 
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Impeachment  of  Plaintiffs  Title  for  Fraud.  —  It  seems  to  be  the  rule  according  to 
the  prevailing  authorities  that  fraud  is  cognizable  in  a  court  of  law  as  well  as 
in  equity,  and  that  in  an  action  of  ejectment  it  is  competent  to  show  that  a 
conveyance  relied  upon  by  the  plaintiff  was  obtained  through  fraud,  as  that  it 
was  made  with  intent  to  defraud  creditors.1 

Equitable  Defense.  —  It  is  generally  well  settled  in  those  jurisdictions  where 
the  distinction  between  legal  and  equitable  jurisdiction  and  remedies  is  kept 
up,  that,  in  an  action  of  ejectment  at  law,  the  legal  title,  so  far  as  relates  to 
the  right  of  possession,  must  prevail,  and  the  defendant  cannot  set  up  in 
defense  a  mere  equitable  against  a  legal  title.58  But  it  has  been  held  that 
the  rule  disallowing  an  equitable  title  to  be  set  up  in  defense  applies  only 
where  the  equitable  title  is  sought  to  be  introduced  to  overthroiv  the  legal 
title,  and  that  when  the  plaintiff  in  ejectment  relies  upon  a  right  of  possession 
under  color  or  claim  of  title  which  would  be  a  prima  facie  title  as  against 
a  mere  intruder,  and  an  equitable  interest  is  shown  by  the  defendant  in  the 
land,  an  equity  unconnected  with  and  independent  of  the  plaintiff's  claim  of 
title,  the  defendant  may  defeat  the  action  by  showing  that  the  plaintiff  has  no 
title  at  all  to  the  premises.3 

By  statute  in  many  of  the  states  the  defendant  in  ejectment  is  allowed  to 
set  up  an  equitable  defense.4 


Where  Defendant  a  Mere  Trespasser.  —  It  has 

been  held  that  a  mere  intruder  upon  a  notori- 
ous adverse  possession  of  another  cannot  pro- 
tect his  trespass  and  intrusion  under  an 
outstanding  title  in  a  stranger  with  which  he 
does  not  connect  himself.  Sullivan  v.  Eddy, 
164  111.  391.  See  also  Stephenson  v.  Reeves, 
92  Ala.  582;  Matkin  v.  Marx,  96  Ala.  501. 

See  also^«/r<z,  this  title,  Title  to  Support  Eject- 
ment—  Evidences  of  Title —  Prior  Possession. 

Stranger  Setting  Up  Outstanding  Mortgage.  — 
It  has  been  held  that  a  defendant  in  ejectment 
cannot  set  up  a  mortgage  with  which  he  is 
connected  as  an  outstanding  title  to  the  land 
in  controversy  so  as  to  defeat  a  recovery. 
Peltz  v.  Clarke,  5  Pet.  (U.  S.)  481;  Allen  v. 
Kellam,  69  Ala.  442;  Hall  v.  Lance,  25  111.  277; 
Oldham  v.  Pfieger,  84  111.  102;  Emory  v. 
Keighan,  88  111.  482;  Bartlett  v.  Borden,  13 
Bush  (Ky.)  45;  Woods  v.  Hilderbrand,  46  Mo. 
284,  2  Am.  Rep.  513;  Johnson  v.  Houston,  47 
Mo.  227;  ,  lardwick  v.  Jones,  65  Mo.  54;  Den 
v.  Dimond,  10  N.  J.  L.  157. 

See  also  supra,  this  title.  Title  to  Support  Eject- 
ment—  Mortgagor  and  Mortgagee. 

1.  Impeachment  of  Plaintiff  s  Title  for  Fraud. — 
Jamison  v.  Beaubien,  4  111.  113,  36  Am.  Dec. 
534;  Rogers  v.  Brent,  10  111.  580,  50  Am.  Dec. 
422;  Lee  v.  Flannegan,  7  Ired.  L.  (29  N. 
Car.)  471;  Hardy  v.  Skinner,  9  Ired.  L.  (31 
N.  Car.)  191 ;  Hardy  v.  Simpson.  13  Ired.  L. 
(35  N.  Car.)  132;  Winchester  v.  Reid,  8  Jones 
L.  (53  N.  Car.)  377;  Helms  v.  Green,  105  N. 
Car.  259,  18  Am.  St.  Rep.  893;  Watts  v.  Witt, 
39  S.  Car.  356.  Compare  Harrett  v.  Kinney, 
44  Mich.  457;  Paldi  v.  Paldi,  95  Mich.  410. 

2.  Equitable  Defense  Not  Allowed  at  Common 
Law. —  United  States.  —  Young  v.  Mahoning 
County,  51  Fed.  Rep.  585;  Ryan  v.  Staples,  76 
Fed.  Rep.  721;  Fenn  v.  Holme,  21  How.  (U. 
S.)  481;  Hooper  v.  Scheimer,  23  How.  (U.  S.) 
235;  Smith  v.  McCann,  24  How.  (U.  S.)  398; 
Johnston  v.  Jones,  1  Black  (U.  S.)  209;  Robin- 
Bon  v.  Campbell,  3  Wheat.  (U.  S.)  212;  Foster 
v.  Mora,  98  U.  S.  425. 

District  of  Columbia.  —  Ralhbonc  v.  Hamil- 
ton, 4  App.  Cas.  (D.  C.)  475. 
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Alabama.  —  Mitchell  v.  Robertson,  15  Ala. 
412;  Nickles  v.  Haskins,  15  Ala.  619,  50  Am. 
Dec.  154;  McPherson  v.  Walters,  16  Ala.  714, 
50  Am.  Dec.  200;  You  v.  Flinn,  34  Ala.  409; 
Lomb  v.  Pioneer  Sav.,  etc.,  Co.,  106  Ala. 
59*- 

Illinois.  —  Kirkpatrick  v.  Clark,  132  111.  342, 
22  Am.  St.  Rep.  531. 

Michigan.  —  Buell  v.  Irwin,  24  Mich.  145; 
Whiting  v.  Butler,  29  Mich.  122;  Ryder  v. 
Flanders,  30  Mich.  336;  Conrad  v.  Long,  33 
Mich.  78;  Jeffery  v.  Hursh,  42  Mich.  563; 
Harrett  v.  Kinney,  44  Mich.  457;  McKay  v. 
Williams,  67  Mich.  547;  Gates  v.  Sutherland,  ' 
76  Mich.  231;  Shaw  v.  Hill,  83  Mich.  322,  21 
Am.  St.  Rep.  607;  Michigan  Land,  etc.,  Co.  v. 
Thoney,  89  Mich.  226;  Paldi  v.  Paldi,  95  Mich. 
410. 

Mississippi.  —  Morgan  v.  Blewitt,  72  Miss. 
9°3- 

A  legal  title  acquired  by  sale  under  a  power 
in  a  mortgage  or  trust  deed  cannot  be  defeated 
in  an  action  of  ejectment  because  the  sale  was 
made  on  credit  instead  of  for  cash,  or  because 
made  for  the  benefit  of  the  mortgagee  or 
trustee,  but  a  court  of  chancery  must  be  in- 
voked.   Johnson  v.  Watson,  87  III.  535. 

Evidence  that  Deed  Absolute  in  Form  Is  Mort- 
gage Inadmissible.  —  In  an  action  of  ejectment 
by  the  grantee  in  a  deed  absolute  in  form 
against  the  grantor,  the  defendant  cannot  show 
in  defense  that  his  deed  was,  in  fact,  a  mort- 
gage only.  Finlon  -'.  Clark,  118  111.  32;  Mc- 
Ginnis  v.  Fernandes,  126  111.  228. 

3.  Shaw  v.  Hill,  S3  Mich.  322,  21  Am.  St. 
Rep.  607. 

4.  Equitable   Defense    Allowed    by  Statute  — 

United  States.  —  Quinby  -■.  Conlan,  104  U.  S. 
420;  Bohall  v.  Dilla,  114  U.  S.  51,  both  of 
these  cases  declaring  the  law  in  California. 

California.  —  Morrison  v.  Wilson,  13  Cal. 
494.  73  Am  Dec.  593;  Love?'.  Watkins,  40  Cal. 
547,  (>  Am.  Rep.  624;  Arguello  Bours,  67 
Cal.  450;  Meeker  v.  Dalton,  75  Cal.  154;  Smith 
v.  Smith,  80  Cal.  323;  Pekin,  etc.,  Co.  v. 
Kennedy,  81  Cal.  356;  Connolly  v.  Hingley, 
82  Cal.  642;  Hyde  v.  Mangan,  88  Cal.  319. 
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And  in  Pennsylvania,  where  they  have  no  court  of  chancery  to  compel  the 
execution  of  a  trust  or  the  performance  of  a  contract,  it  has  been  held,  apart 
from  statute,  that  an  equitable  title  may  be  set  up  by  the  defendant  in  an 
action  of  ejectment  against  the  clear  legal  title  in  the  plaintiff.1  But  in  such 
case,  the  action  of  ejectment  is  converted  into  a  proceeding  in  equity,  and 


iota,  —  Suessenbach  v.  First  Nat.  Bank,  5 
Dakota  477. 

i     rgia.  —  Hamilton  v.  Williford,  90  Ga.  210. 

Kansas.  —  Goodman  v.  Nichols,  44  Kan.  22. 

Kentucky.  —  Morton  v.  Dickson,  90  Ky.  572. 

Missouri.  — Chouteau  v.  Gibson,  76  Mo.  38; 
Preston  v.  Rickets,  91  Mo.  320;  Collins  v. 
Stocking,  98  Mo.  290;  St.  Louis  v.  Schulen- 
burg,  etc.,  Lumber  Co.,  98  Mo.  613;  Cly- 
burn  v.  McLaughlin,  106  Mo.  521,  27  Am. 
St.  Rep.  369;  McColIum  v.  Broughton,  132 
Mo.  601;  Estes  v.  Fry,  94  Mo.  266;  Seiberling 
v.  Tipton,  H3  Mo.  373;  Comings  v.  Leedy,  114 
Mo.  454;  Walters  v.  Senf,  115  Mo.  524;  Swope 
v.  Weller,  119  Mo.  556. 

Nebraska.  —  Ford  v.  Steele,  31  Neb.  521. 

Nevada.  —  Brady  v.  Husby,  21  Nev.  454; 
South  End  Min.  Co.  v.  Tinney,  22  Nev.  19. 

Areza  York.  —  Dodge  v.  Wellman,  1  Abb. 
App.  Dec.  (N.  Y.)  512;  Carpenter  v.  Ottley,  2 
Lans.  (N.  Y.)  451;  Thurman  v.  Anderson,  30 
Barb.  (N.  Y.)  621;  Sheehan  v.  Hamilton,  2 
Keyes  (N.  YO304;  Dobson  v.  Pearce,  12  N.  Y. 
156,  62  Am.  Dec.  152;  Crary  v.  Goodman,  12 
N.  Y.  266,  64  Am.  Dec.  506;  Lamont  v. 
Cheshire,  65  N.  Y.  30;  Mandeville  v.  Reynolds, 
68  N.  Y.  528. 

Oregon.  —  Spaur  v.  McBee,  19  Oregon  76. 

South  Dakota.  —  Goldberg  v.  Kidd,  5  S. 
Dak.  169. 

Texas. — Neill  v.  Keese,  5  Tex.  23,  51  Am. 
Dec.  746. 

Utah.  —  Steele  v.  Boley,  7  Utah  64. 

Wisconsin.  —  Prentiss  v.  Brewer,  17  Wis. 
635,  86  Am.  Dec.  730;  Buzzell  v.  Gallagher,  28 
Wis.  678;  Weld  v.  Johnson  Mfg.  Co.,  86  Wis. 
549- 

In  New  York  it  has  been  held  under  statute 
that,  in  an  action  of  ejectment,  the  defendant 
can  set  up  as  a  defense  that  the  land  in  ques- 
tion was  intended  to  be  conveyed  to  him  by  a 
deed  from  the  plaintiff,  but  by  a  mistake  in  the 
description  was  not  included.  In  such  case, 
a  reformation  of  the  deed  is  not  necessary,  but 
the  same  facts  which  will  entitle  the  defendant 
thereto  will  establish  his  equitable  right  to 
possession  and  constitute  a  defense  as  effect- 
ually as  a  legal  title.  Hoppough  v.  Struble, 
60  N.  Y.  430. 

Clear  Equitable  Title  to  Be  Established.  — 
Where,  in  an  action  of  ejectment,  the  plaintiff 
proves  a  clear  legal  title  to  the  land,  and  the 
defendant  relies  upon  an  equitable  claim,  this 
he  is  bound  to  establish,  the  same  as  he  would 
had  he  commenced  an  action  for  equitable  re- 
lief. Dyke  v.  Spargur,  143  N.  Y.  651,  38  N. 
E.  Rep.  269. 

It  has  been  held  that  where,  in  an  action  of 
ejectment,  the  legal  title  is  in  the  plaintiff,  it  is 
necessary  for  the  defendant  to  establish  that 
he  is  the  owner  of  the  equitable  title,  in  order 
to  prevent  a  recovery  in  the  action,  and  it  can- 
not avail  him  as  a  defense  to  establish  a  lien 
against  the  property.  Schierloh  v.  Schierloh, 
72  Hun  (N.  Y.)  150. 


In  Virginia  it  has  been  held  that,  although 
a  defendant  in  ejectment  may  be  clothed  with 
a  perfect  equitable  title,  it  is  no  defense  as 
against  a  plaintiff  holding  the  legal  title  with 
immediate  right  of  possession,  unless  the  de- 
fendant can  bring  himself  within  the  terms  of 
the  statute  requiring  him  to  vouch  a  contract 
in  writing  stating  the  purchase  and  the  terms 
thereof  signed  by  the  vendor  or  his  agent. 
Jennings  v.  Gravely,  92  Va.  377.  See  also 
Davis  v.  Teays,  3  Gratt.  (Va.)  270;  Suttle  v. 
Richmond,  etc.,  R.  Co.,  76  Va.  284. 

In  North  Carolina  it  has  been  held  that  where 
a  defendant,  in  a  proceeding  in  the  nature  of 
ejectment,  relies  on  an  equitable  title  as  a 
defense,  as  that  he  is  in  possession  under  an 
unregistered  deed  which  has  been  lost,  in  order 
to  make  such  evidence  competent,  it  is  neces- 
sary for  the  defendant  to  set  up  the  facts  in  his 
answer  as  a  defense  in  a  court  of  equity.  Wil- 
son v.  Wilson,  117  N.  Car.  351;  Triplett  v. 
Witherspoon,  74  N.  Car.  475 ;  Hinton  v.  Pritch- 
ard,  102  N.  Car.  94;  Talbert  v.  Becton,  111  N. 
Car.  543. 

In  Florida  the  rule  has  been  laid  down  that 
the  right  to  interpose  a  plea  on  equitable 
grounds  in  the  action  of  ejectment  is  clear, 
provided  the  matter  set  up  in  such  plea  will 
authorize  the  defendant  to  enjoin  in  a  court  of 
equity  the  judgment,  should  one  be  recovered 
against  him.  The  facts  alleged  in  such  plea 
must  not,  however,  make  such  a  defense  as  is 
available  to  the  defendant  in  the  common-law 
action,  as  the  court  in  such  case  will  be  justi- 
fied in  refusing  to  allow  the  plea  to  be  filed,  or 
in  striking  it  out  if  filed.  Dickson  v.  Gamble, 
16  Fla.  687;  Spratt  v.  Price,  18  Fla.  289;  Walls 
v.  Endel,  20  Fla.  86;  Johnston  v.  Allen,  22  Fla. 
224,  1  Am.  St.  Rep.  180;  Johnson  v.  Drew,  34 
Fla.  130.  43  Am.  St.  Rep.  172. 

Under  statute  in  West  Virginia,  it  has  been 
held  that,  in  ejectment,  an  equitable  defense 
cannot  be  made  available,  unless  notice  in 
writing  of  such  defense  is  filed  with  the  plea. 
Carrell  v.  Mitchell,  37  W.  Va.  130. 

In  Maryland  it  has  been  held  that  in  an 
action  of  ejectment  a  plea  which  alleges  that 
the  husband  of  the  plaintiff  conveyed  the  prop- 
erty mentioned  in  the  declaration  to  a  person 
who  on  the  same  day  conveyed  it  to  the  plain- 
tiff, and  that  these  conveyances  were  volun- 
tary, made  without  consideration,  and  in  fraud 
of  a  creditor  of  the  husband,  through  whom 
the  defendant  claims,  cannot  be  pleaded  under 
section  83  of  article  75  of  the  Code  that  allows 
a  defendant  to  plead  such  equitable  defenses 
in  an  action  at  law  as  would  entitle  him  to  re- 
lief in  a  court  of  equity  against  the  judgment 
if  recovered.  Williams  v.  Peters,  72  Md. 
584. 

1.  Equitable  Defense  Allowed  in  Pennsylvania 
Apart  from  Statute.  —  Wylie  v.  Manslev,  132 
Pa.  St.  65;  Hoover  v.  Hoover,  (Pa.  iSSS)  12 
Atl.  Rep.  276;  Greenlee  v.  Greenlee,  22  Pa.  St. 
226. 
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will  be  governed  by  equitable  principles.1 

Estoppel  in  Pais.  —  In  some  of  the  states  where  common-law  and  equity 
remedies  are  separate  and  distinct,  an  equitable  estoppel  cannot  avail  a 
defendant  in  ejectment.2  But  in  the  United  States  courts,  although  common- 
law  and  equity  jurisdiction  and  remedies  are  still  clearly  and  sharply  defined, 
it  has  been  held  that,  while  an  equitable  estoppel  or  estoppel  in  pais  will  not 
constitute  a  good  title  upon  which  to  found  ejectment,  it  will  constitute  a 
good  defense  to  the  action.3  And  this  rule  has  been  followed  by  several  of 
the  state  courts.4 

VII.  Damages,  Mesne  Profits,  and  Improvements  —  1.  Mode  of  Recovery  — 

a.  AT  COMMON  LAW  —  Nominal  Damages  Only  Recovered  in  Ejectment.  —  While  the 
action  of  ejectment  remained  in  its  original  state,  actual  damages  were 
awarded  the  plaintiff.  But  later,  when  the  action  was  adopted  as  a  mode  of 
trying  the  title  to  real  property  and  the  proceedings  became  fictitious,  the 
parties  only  nominal,  the  practice  was  introduced  of  allowing  the  claimant  in 
ejectment  to  recover  only  nominal  damages.5 

Origin  of  the  Action  for  Mesne  Profits.  —  Consequent  upon  this  it  was  necessary  to 
devise  some  other  means  by  which  the  claimant  might  have  substantial  relief, 
and  this  was  effected  by  a  new  application  of  the  common  action  of  trespass 
vi  et  armis,  generally  termed  an  action  for  mesne  profits,  in  which  the  plain- 
tiff complained  of  his  ejection  and  loss  of  possession,  stated  the  time  during 
which  the  defendant  held  the  land  and  took  the  rents  and  profits,  and  prayed 
judgment  for  the  damages  which  he  thereby  sustained.0 


1.  Wylie  v.  Mansley,  132  Pa.  St.  65.  In  this 
case  it  was  held  that  where  the  defendant  in 
an  action  of  ejectment  sets  up  title  in  himself 
under  a  resulting  trust  against  a  clear  legal 
title  in  the  plaintiff,  the  action  is  turned  into  a 
proceeding  in  equity  in  which  the  trial  judge 
becomes  the  chancellor  and  the  jury  are  simply 
his  advisers. 

2.  Jurisdictions  Not  Allowing  Defendant  to  Set 
Up  Equitable  Estoppel.  —  McLeod  v.  Bishop,  no 
Ala.  640;  Hayden  v.  McCloskey,  161  111.  351. 

3.  Equitable  Estoppel  Allowed  as  Defense  by 
Federal  Courts.  —  Dickerson  v.  Colgrove,  100 
U.  S.  578;  Kirk  v.  Hamilton,  102  U.  S.  68; 
Berry  v.  Seawall,  65  Fed.  Rep.  753. 

In  Kirk  v.  Hamilton,  102  U.  S.  68,  it  was 
held  a  good  defense  to  an  action  of  ejectment 
that  the  plaintiff,  without  objecting,  permitted 
the  defendant,  who  thought  he  had  a  good 
title  by  a  judicial  sale,  to  improve  the  property 
and  occupy  it  for  some  years,  even  though  the 
sale  was  void  against  the  plaintiff,  the  former 
owner,  and  the  then  holder  of  the  legal  title. 

To  the  same  effect,  see  Wahl  v.  Pittsburgh, 
etc  .  R.  Co.,  158  Pa.  St.  257. 

In  Dickerson  v.  Colgrove,  100  U.S.  578,  land 
in  Michigan  descended  to  a  brother  living  in 
California  and  a  sister  in  Michigan.  The  sis- 
ter and  her  husband  sold  the  whole  of  the  land 
with  covenants  of  general  warranty.  The  pur- 
chaser, afterwards  learning  of  the  brother's  in- 
terest, wrote  him  concerning  it.  The  brother 
wrote  the  sister  to  tell  the  purchaser  to  fear 
nothing  from  him,  that  he  never  intended  to 
claim  the  land.  The  purchaser  thereupon  sold 
with  general  warranty.  Subsequently  the 
brother  sued  in  ejectment.  He  was  held 
estopped  by  his  conduct  to  assert  his  right  to 
possession. 

4.  Levy  v.  Cox,  22  Fla.  546;  Coogler  v. 
Rogers,  25  Fla.  853;  llagan  v.  Ellis,  39  Fla. 
463;  Wahl  v.  Pittsburgh,  etc..  R.  Co.,  158  Pa. 
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St.  257;  Kahn  v.  Old  Telegraph  Min.  Co.,  2 
Utah  174;  Poynter  v.  Chipman,  8  Utah  442; 
Duke  v.  Griffith,  9  Utah  469;  Mariner  v.  Mil- 
waukee, etc.,  R.  Co.,  26  Wis.  87. 

Under  the  Missouri  Code  of  Civil  Procedure  it 
has  been  held  that  an  equitable  estoppel  may 
be  interposed  as  a  defense  to  an  action  of  eject- 
ment. Clyburn  v.  McLaughlin,  106  Mo.  524, 
27  Am.  St.  Rep.  369.  See  also  Tyler  v.  Hall, 
106  Mo.  319,  27  Am.  St.  Rep.  337. 

5,  Damages   in   Ejectment   Only  Nominal.  — ' 
Emrich  v.  Ireland,  55  Miss.  390;  Harvey  v. 
Snow,  1  Yeates  (Pa.)  156;  Osbourn  v.  Osbourn, 
11  S.  &  R.  (Pa.)  55. 

Ever  since  the  action  of  ejectment  was 
adopted,  as  a  mode  of  trying  title  to  real 
estate,  it  has  been  well  settled  as  a  rule  of  the 
common  law  that  the  jury,  in  the  assessment 
of  damages,  are  confined  to  a  compensation 
for  the  injury  sustained  by  the  ejectment, 
which  being  fictitious,  the  damage  can  only  be 
nominal.    Davis  v.  Doe,  25  Miss.  445. 

6.  Origin  of  the  Action  for  Mesne  Profits.  — 
Adams  on  Ejectment. 

"  By  the  old  law  and  practice  in  an  action  of 
ejectment  (as  I  before  said)  you  recovered 
nothing  but  damages,  the  measure  whereof 
was  the  mesne  profits;  no  term  was  recovered; 
but  when  it  became  established  that  the  term 
should  be  recovered,  the  ejectment  was  licked 
into  the  form  of  a  real  action;  the  proceeding 
was  in  rem  and  the  thing  itself;  the  term  only 
was  recovered,  and  nominal  damages,  but  not 
the  mesne  profits;  whereupon  this  other  mode 
of  recovering  the  mesne  profits  in  an  action  of 
trespass  was  introduced  and  grafted  upon  the 
present  fiction  of  ejectment;  and  I  take  it  that 
the  present  action  is  put  in  the  place  of  the 
ejectment  at  common  law,  which  was  indeed 
a  true,  and  not  a  fictitious  action,  and  in  which 
the  mesne  profits  only,  and  not  the  term,  were 
recovered,  for  it  was  no  other  than  a  mere 
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The  Reason  for  This  Division  of  Remedies  seems  to  have  been  purely  a  matter  of 

convenience,  for  it  is  obvious  that  when  both  questions  were  tried  in  the  same 
action  and  the  judgment  was  for  the  defendant,  the  time  consumed  upon  the 


action  of  trespass.  You  have  turned  me  out 
,,f  possession,  and  kept  me  out  ever  since  the 
demise  laid  in  the  declaration,  therefore  I  de- 
sire to  be  paid  the  damages  to  the  value  of  the 
mesne  profits  which  I  lost  thereby;  this  is  just 
and  reasonable."  Wilmot,  C.  J.,  in  Goodtitle 
v.  Tombs,  3  Wils.  118. 

For  a  full  discussion  of  the  action  of  tres- 
pass for  mesne  profits,  see  the  title  Trespass 

in  the  ENCYCLOPAEDIA  OF  PLEADING  AND  PRAC- 
TICE and  the  same  title  in  this  work. 

Nature  of  the  Action.  —  The  action  for  mesne 
profits  must  be  governed  by  the  same  rules  as 
govern  ordinary  actions  of  trespass.  The  plain- 
tiff having  recovered  his  possession  by  eject- 
mentor  otherwise,  that  possession,  by  operation 
of  law,  is  extended  back  to  the  first  moment  of 
deforcement;  hence  all  acts  done  upon  the 
premises  by  the  deforcer  are  to  be  regarded  in 
no  other  light  than  as  ordinary  intrusions  on 
the  plaintiff's  possession.  3  Bl.  Com.  210. 
Eastwick  v.  Savior,  85  Pa.  St.  15. 

Right  of  Action  Arises  from  Recovery  in  Eject- 
ment.—  In  Benson  v.  Matsdorf,  2  Johns.  (N. 
Y.)  369,  after  a  recovery  in  ejectment,  the 
plaintiffs  brought  their  action  for  mesne 
profits;  but  before  it  was  tried  the  defendant 
brought  an  action  of  ejectment  against  the 
former  plaintiffs,  who  had  been  put  into  pos- 
session of  the  premises,  and  recovered,  and 
then  pleaded  the  recovery  in  bar  of  the  plain- 
tiffs' action  for  the  mesne  profits;  but  the  court 
said :  "It  is  well  settled  that  the  right  to  mesne 
profits  is  a  necessary  consequence  of  a  recovery 
in  ejectment;  and  the  defendant  could  not  set 
up  a  title  in  bar,  even  if  he  had  clearly  a  bet- 
ter title."  See  alsoShaeffer  v.  Eichert,  10  Pa. 
Co.  Ct.  Rep.  360. 

Action  for  Rents  and  Profits  Only  Lies  After 
Judgment  and  Recovery  of  Possession.  —  Gaines 
v.  New  Orleans,  17  Fed.  Rep.  16;  Meloy  v. 
Johnston,  2  MacArthur  (D.  C.)  202. 

An  action  lies  for  mesne  profits  after  judg- 
ment by  default.  Aslin  v.  Parkin,  2  Burr. 
665;  Doe  v.  Davis,  1  Esp.  N.  P.  358;  Goodtitle 
v.  Tombs,  3  Wils.  118. 

Assumpsit  Will  Not  Lie.  —  One  who  has  been 
dispossessed  of  land  cannot  waive  the  trespass 
and  sue  in  assumpsit  for  use  and  occupation  to 
recover  its  rental  value.  An  adverse  relation 
cannot  be  turned  into  a  contract  relation  either 
express  or  implied,  unless  some  duty  exists  on 
the  part  of  the  party  occupying  upon  which 
the  law  permits  the  fiction  of  a  contract  so  as 
to  simplify  the  redress.  Stringfellow  v.  Curry, 
76  Ala.  394;  Stockett  v.  Watkins,  2  Gill  &  J. 
(Md.)326,  20  Am.  Dec.  438;  Central  Mills  Co.  v. 
Hart,  124  Mass.  123;  Lockwood  v.  Thunder  Bay 
River  Boom  Co.,  42  Mich.  536;  Henderson  v. 
Detroit,  61  Mich.  378;  Hurley  v.  Lamoreaux, 
29  Minn.  138;  Crosby  v.  Home,  etc.,  Co.,  45 
Minn.  249;  Aull  Sav.  Bank  v.  Aull,  80  Mo. 
199;  Dixon  v.  Ahern,  19  Nev.  422;  Preston  v. 
Hawley,  101  N.  Y.  586.  See  also  Tew  v. 
Jones,  13  M.  &  W.  12. 

The  action  for  mesne  profits  differs  from  an 
r  i  m  for  use  and  occupation  in  this,  that  the 
laiter  is  founded  upon  a  promise,  express  or 


implied,  while  the  former  springs  from  a  tres- 
pass, an  entry  vi  et  armis,  upon  premises,  and 
a  tortious  holding.  Thompson  v.  Bower,  60 
Barb.  (N.  Y.)  463. 

Mesne  Profits  Recoverable  as  Damages  Only.  — 
In  ejectment,  the  value  of  the  use  and  occu- 
pation of  the  demanded  premises  can  be  recov- 
ered only  in  the  form  of  damages.  Miller  v. 
Myles,  46  Cal.  535. 

A  disseizee  cannot  maintain  an  action 
against  a  disseizor  to  recover  the  value  of  crops 
sowed  and  harvested  by  the  latter  while  in  the 
actual  adverse  possession  of  the  premises,  and 
removed  therefrom  before  the  disseizee  recov- 
ered possession.  Nash  v.  Sullivan,  32  Minn. 
189. 

Who  May  Bring  Action  for  Mesne  Profits.  —  An 

action  for  the  mesne  profits  is  consequential  to 
the  recovery  in  ejectment.  It  may  be  brought 
by  the  lessor  of  the  plaintiff  in  his  own  name, 
or  in  the  name  of  the  nominal  lessee;  and  in 
either  shape  it  is  equally  his  action.  Aslin  v. 
Parkin,  2  Burr.  665;  Lion  v.  Burtis,  5  Cow.  (N. 
Y.)  408. 

An  action  in  trespass  for  mesne  profits  may 
be  maintained  by  the  lessor  of  the  plaintiff 
against  the  tenant  after  recovery  by  default 
against  the  casual  ejector;  and  in  such  action 
no  evidence  on  the  part  of  the  defendant  is 
permitted,  of  any  matter  which  might  have 
been  a\  ailed  of  in  the  original  action.  Baron 
v.  Abeel,  3  Johns.  (N.  Y.)48i,  3  Am.  Dec.  515. 

A  plaintiff  may  recover  mesne  profits  which 
have  accrued  during  his  minority,  but  which 
have  not  been  paid  to  his  guardian.  McCrubb 
v.  Bray,  36  Wis.  333. 

A  Tenant  in  Common,  after  recovery  in  eject- 
ment, may  maintain  an  action  of  trespass  for 
mesne  profits  against  his  cotenant.  Goodtitle 
v.  Tombs,  3  Wils.  118;  Backus  v.  Chapman, 
in  Mass.  386;  Falconer  v.  Roberts,  88  Mo. 
574;  Tongue  v.  Nutwell,  31  Md.  302. 

Who  Is  Liable  for  Mesne  Profits.  —  In  trespass 
for  mesne  profits,  a  verdict  may  be  found 
against  the  defendant,  though  he  never 
actually  occupied  during  the  time  of  the  tres- 
pass, if  it  be  proved  that,  before  the  trespass, 
the  defendant,  who  then  held  lawfully,  under- 
let to  H.;  that  the  defendant's  and  H.'s 
interest  became  determined,  and  right  of  pos- 
session vested  in  the  plaintiff;  that  H.  held  on; 
and  that  the  defendant  afterwards  continued 
to  receive  rent  of  him,  and  declared  him  to  be 
his  tenant  when  the  plaintiff  demanded  pos- 
session; the  defendant  and  H.  both  alleging 
title  in  the  party  under  whom  the  defendant 
formerly  held.  Doe  v.  Harlow,  12  Ad.  &  El. 
40,  40  E.  C.  L.  17. 

An  Assignee  or  Other  Party  Coming  into  Pos- 
session Pendente  Lite  of  the  litigated  property  is 
liable  for  the  mesne  profits.  Jackson  v.  Stone, 
13  Johns.  (N.  Y.)  447;  Fogarty  e..  Sparks,  22 
Cal.  149. 

The  Action  for  Mesne  Profits  May  Be  Maintained 
Against  Him  Who  Was  the  Landlord  in  Fact,  who 

received  the  rents  and  profits,  and  resisted  the 
recovery  in  the  ejectment  suit,  although  he 
was  not  a  party  to  that  suit  and  did  not  take 
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question  of  damages  had  been  so  much  time  wasted.  Moreover,  it  was  found 
that  examination  into  the  question  had  a  tendency  to  distract  the  attention  of 
the  jury  from  the  more  important  question  at  issue,  and  so  it  was  suggested 
bv  the  court  and  acquiesced  in  by  the  profession,  that  the  action  might  be 
divided  so  as  to  let  the  question  of  title  alone  be  passed  on  in  the  ejectment 
with  nominal  damages  "  for  conformity,"  and  leave  the  amount  of  actual 
damages  to  be  ascertained  in  a  subsequent  action.1. 

Exception  to  the  Rule.  —  Where,  however,  the  right  or  title  of  the  plaintiff  in 
ejectment  expired  after  the  commencement  of  his  suit  but  before  trial,  and 
there  was  consequently  no  question  of  title  or  possession  to  try,  the  plaintiff 
was  allowed  to  recover  actual  damages.2 

Actual  Damages  Recovered  in  Ejectment.  —  This  practice  of  compelling  the  plaintiff 
in  ejectment  to  bring  a  subsequent  action  for  the  mesne  profits  has  been 
criticised  by  some  of  the  American  courts  as  imposing  an  improper  burden 
upon  him,  and  it  has  consequently  been  held  in  some  jurisdictions  that  if,  to 
avoid  the  expense  of  two  actions,  the  plaintiff  chooses  to  proceed  for  mesne 
profits  in  the  action  of  ejectment  and  gives  notice  to  that  effect  to  the  defend- 
ant, there  is  no  legal  reason  to  prevent  him  from  recovering.3 


upon  himself  the  defense  thereof  upon  the 
record,  but  another  did  as  landlord.  Chirac 
v.  Reinicker,  u  Wheat.  (U.  S.)  280. 

Executors.  —  By  the  common  law  it  would 
seem  that  an  executor  is  not  liable  for  mesne 
profits  which  accrued  during  the  lifetime  of  the 
deceased.    Pulteney  v.  Warren,  6  Ves.  Jr.  73. 

Proof  of  Trespass.  —  The  action  to  recover 
mesne  profits  is  an  action  quare  clausum  f regit, 
and  cannot  be  maintained  without  proof  of  the 
trespass.  Thompson  v.  Bower,  60  Barb.  (N. 
Y.)  463. 

In  an  action  for  mesne  profits,  the  confession 
of  entry  by  the  defendant  in  the  ejectment  is 
sufficient  evidence  to  enable  the  plaintiff  to 
recover  damages  and  mesne  profits;  aliter, 
when  the  judgment  in  the  ejectment  was  ob- 
tained by  default.  Brown  v.  Galloway,  I  Pet. 
C.  C.  291. 

Where  a  party  enters  into  possession  under 
a  defendant  in  an  action  of  ejectment,  and 
against  whom  judgment  has  been  rendered, 
such  judgment  is  evidence  against  such  occu- 
pant in  an  action  for  mesne  profits.  Doe  v. 
Whitcombe,  8  Bing.  46,  21  E.  C.  L.  216. 

Bankruptcy  Is  No  Plea  in  Bar  to  an  action  of 
trespass  for  mesne  profits.  Goodtitle  v. 
North,  2  Doug.  584. 

Writ  of  Error  Pending  No  Bar.  —  An  action  of 
trespass  for  mesne  profits  will  lie  after  recov- 
ery in  ejectment  although  a  writ  of  error  is 
pending.  Donford  v.  Ellys,  12  Mod.  138; 
Lairamore  v.  Scott,  (Ky.  1895)  32  S.  W.  Rep. 
213. 

The  Recovery  of  Nominal  Damages  in  Ejectment 
Is  No  Bar  to  a  subsequent  action  for  mesne 
profits.  Van  Alen  v.  Rogers,  I  Johns.  Cas. 
(N.  Y.)  281,  1  Am.  Dec.  113. 

Estoppel.  —  Land  demanded  on  a  writ  of 
entry  was  subject  to  a  lease  and  a  mortgage 
when  the  demandant's  title  accrued.  The  de- 
mandant forbade  the  lessee  to  pay  rent  to  the 
tenant  in  the  action,  and  the  lessee  refused  to 
do  so.  The  mortgagee  entered  for  the  purpose 
of  foreclosure,  and  advertised  the  land  for  sale 
under  a  power  in  his  deed.  The  demandant 
and  the  lessee  thereupon  agreed  with  him  that 
if  he  would  not  proceed  with  the  sale  the  rents 
should  be  paid  to  him,  and  he  withdrew  the 


advertisement.  The  lessee  remained  in  occu- 
pation, but  paid  no  rent  to  any  one;  and  the 
demandant,  after  recovering  judgment,  sold 
the  land  to  him,  subject  to  the  mortgage,  for  a 
sum  which  he  paid  "  in  full  for  all  rent  or 
other  claims  upon  him  for  the  occupation  "  of 
the  land.  It  was  held  that  the  demandant  was 
estopped  to  recover  damages  for  the  rents  and 
profits  of  the  land  from  the  tenant  in  the 
action.    Marsh  v.  Hammond,  103  Mass.  146. 

1.  Miller  v.  Melchor,  13  Ired.  L.  (35  N. 
Car.)  439. 

2.  When  Plaintiff's  Term  Expired  Before  Trial. 

—  Wilkes  v.  Lion,  2  Cow.  (N.  Y.)  133;  Wood- 
hull  v.  Rosenthal,  61  N.  Y.  382. 

When  the  term  of  the  plaintiff  in  ejectment 
expires  before  the  trial,  although  possession 
of  the  property  cannot  be  recovered,  yet  he 
may  proceed  for  damages,  for  the  trespass, 
and  for  the  mesne  profits.  Brown  v.  Galloway, 
1  Pet.  C.  C.  291. 

Where  the  title  of  the  lessor  in  ejectment, 
being  a  life  estate,  ends  before  the  trial  of  the 
cause,  the  plaintiff,  though  he  cannot  turn  the 
defendant  out  of  possession,  is  entitled  to  judg- 
ment, so  as  to  enable  him  to  recover  the  mesne 
profits,  but  with  a  perpetual  stay  of  the  writ 
of  possession.  Jackson  v.  Davenport,  18  Johns. 
(N.  Y.)  295. 

3.  Actual  Damages  May  Be  Recovered  in  Eject- 
ment.—  Battin  v.  Bigelow,  I  Pet.  (C.  C.)  452; 
Brown  v.  Galloway,  1  Pet.  (C.  C.)  291:  Dunn 
v.  Starkweather,  6  Iowa  466;  Dawson  v.  Mc- 
Gill,  4  Whart.  (Pa.)  230;  Rugan  v.  Philips,  4 
Yeates  (Pa.)383;  Osbourn  v.  Osbourn,  11  S.  & 
R.  (Pa.)  55- 

Although  in  an  action  of  ejectment  the 
usual  course  is  to  recover  nominal  damages, 
leaving  the  real  damages  to  be  recovered  in 
the  subsequent  correlative  action  of  trespass  for 
the  mesne  profits,  yet  it  would  not  be  error  to 
direct  that  the  actual  damages  should  be 
assessed  in  the  ejectment,  the  division  of  the 
actions  being  merely  for  convenience.  Miller 
v.  Melchor,  13  Ired.  L.  (35  N.  Car.)  439. 

In  Boyd  v.  Co»van,  4  Dall.  (Pa.)  138,  upon  a 
point  reserved  whether  the  mesne  profits  could 
be  recovered  in  an  ejectment  by  way  of  dam- 
ages, M'Kcan,  C.  J.,  delivering  the  opinion  of 
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/'.  \\\  STATUTE.  —  That  the  reasons  which  influenced  the  English  courts 
to  suggest  the  division  of  the  remedy  has  not  appealed  to  American  jurists  as 
sufficient  to  offset  the  resultant  disadvantages  of  circuity  and  delay,  may  be 
further  show  n  by  the  tendency  of  our  legislation;  for  in  many  of  our  states  it 
is  now  provided  by  statute  that  actual  damages  may  be  recovered  in  eject- 
ment.1 Under  some  of  these  statutes,  it  is  optional  with  the  plaintiff  whether 
he  demand  and  recover  the  mesne  profits  in  his  action  of  ejectment  or  preter- 
mit them  there  and  recover  them  in  a  subsequent  action;2  but  in  others,  the 


the  court,  after  a  full  consideration  of  the 
reasons  fro  and  con,  says :  "  After  a  person  has 
been  unlawfully  kept  out  of  his  house,  or 
land,  for  a  series  of  years,  and  undergone 
great  trouble  and  expense  in  recovering  a 
judgment  for  them  ;  to  give  him  the  possession 
merely,  without  any  satisfaction  for  the  use 
and  occupation  pending  the  action,  does  not 
seem  to  be  complete  justice.  To  tell  him, 
*  You  must  sue  for  the  mesne  profits  in  a  new 
action,  fee  counsel,  attend  the  courts,  produce 
witnesses,  and  have  a  new  trial  for  the  sole 
purpose  of  fixing  their  value,'  is  certainly  im- 
posing an  improper  burden  upon  him,  if  jus- 
tice can  be  had  in  a  more  speedy,  cheap,  and 
easy  way.  Taking  a  verdict  for  the  amount 
of  the  mesne  profits,  as  well  as  on  the  title  in 
the  ejectment,  will  prevent  this  circuity,  delay, 
and  expense;  and  I  believe  it  to  be  equally 
beneficial  for  the  defendant;  for,  if  on  the  trial 
he  shows  a  reasonable  ground  for  controvert- 
ing the  plaintiff's  claim,  or  a  specious  title  in 
himself,  a  jury  would  be  inclined  to  give  but 
very  moderate  damages  against  him  (of  which 
the  jury  in  the  action  for  the  mesne  profits 
can  have  no  consideration,  as  the  title  cannot 
in  that  action  be  again  gone  into),  and  he 
would  certainly  be  saved  the  costs  and  ex- 
penses of  the  second  suit."  It  was  therefore 
determined  that  a  verdict  in  ejectment  giving 
damages  was  not  improper. 

In  Trubee  v.  Miller,  48  Conn.  347,  40  Am. 
Rep.  177,  the  court  declared  that  "  it  was 
within  the  power  of  the  plaintiff  to  include 
mesne  profits  in  the  judgment  in  the  action  of 
ejectment,  and  it  was  equally  within  her 
power  to  take  only  nominal  damages  for  the 
trespass,  enter  a  remittitur,  and  institute  an 
action  against  the  defendant  for  such  part  of 
the  profits  accruing  during  the  time  of  the  dis- 
seizin as  he  actually  took  to  himself." 

1.  Statutes  —  Damages  Recoverable  in  Eject- 
ment.—  Wythe  v.  Myers,  3  Sawy.  (U.  S.)  595; 
Duncan  v.  Jackson,  16  Fla.  338;  Holmes  v. 
Davis,  19  N.  Y.  488;  Vandevoort  v.  Gould,  36 
N.  Y.  639;  Tompkins  v.  White,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  520;  Livingston  v.  Tan- 
ner, 12  Barb.  (N.  Y.)  481;  Hotchkiss  v.  Au- 
burn, etc.,  R.  Co.,  36  Barb.  (N.  Y.)  600; 
People  v.  New  York,  17  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  57;  Kanoa  v.  Lowell,  3  Hawaiian 
214. 

Authority  to  Postpone  Question  of  Damages.  — 

By  statute  in  Massachusetts,  authority  is  given 
to  the  court  to  postpone  the  trial  of  the  ques- 
tions of  mesne  profits,  waste,  improvements, 
etc.,  if  it  appears  to  be  more  convenient,  until 
after  the  trial  of  the  title  and  verdict  thereon, 
and  full  provision  is  made  for  the  trial  of  these 
questions  afterwards.  There  is,  therefore,  no 
practical  danger  to  be  apprehended  of  making 
the  trial  too  complicated,  because  in  any  case 


where  this  is  likely  to  happen,  of  which  the 
judge  at  the  trial  with  the  whole  case  before 
him  is  the  most  competent  to  decide,  the  ques- 
tions may  be  separately  tried.  Raymond  v. 
Andrews,  6  Cush.  (Mass.)  265. 

Claim  for  Damages  Must  Be  Separately  Stated.  — 
The  right  to  damages  for  withholding  the  pos- 
session of  real  property  given  by  the  Oregon 
Code,  §§  313,  318,  is  equivalent  to  the  action 
of  trespass  for  mesne  profits  given  by  the  com- 
mon law,  and  includes  all  damages  to  which 
the  owner  is  entitled  on  account  of  the  wrong- 
ful occupation  of  the  property,  as  well  for 
waste  committed  or  suffered  by  the  occupant 
as  the  value  of  the  use  or  occupation.  Such 
right  is  a  distinct  cause  of  action,  and  while  it 
may  be  joined  with  a  claim  for  possession,  it 
should  be  separately  stated.  Wythe  v.  Myers, 
3  Sawy.  (U.  S.)  595. 

The  distinction  which  formerly  existed  be- 
tween damages  for  the  wrongful  withholding 
of  land  recoverable  in,  and  only  in,  an  action 
of  ejectment,  and  the  rents  and  profits,  or 
mesne  profits,  which  might  be  recovered  in 
the  action  of  ejectment,  or  in  a  subsequent 
action  (Larned  v.  Hudson,  57  N.  Y.  151;  Cag- 
ger  v.  Lansing,  64  N.  Y.  417),  is  abolished  by 
section  484,  subd.  5,  and  sections  1496,  1497, 
1531,  Code  Civ.  Proc.  Under  the  old  code, 
rents  and  profits  could  not  be  recovered  in  an 
action  of  ejectment,  unless  the  complaint  con- 
tained an  independent  count  claiming  them. 
But  in  Syracuse  Gas-Light  Co.  v.  Rome,  etc., 
R.  Co.,  51  Hun  (N.  Y.)  119,  the  complaint  con- 
tained no  such  count,  but  the  court  held,  in 
effect,  that,  the  distinction  between  rents  and 
profits  and  damages  being  abolished,  the 
mesne  profits  could  be  recovered,  though  not 
claimed  in  an  independent  count. 

Mesne  profits  cannot  be  recovered  in  eject- 
ment unless  the  complaint  contains  allega- 
tions respecting  the  same.  Clason  v.  Baldwin, 
56  Hun  (N.  Y.)  326,  following  Larned  v. 
Hudson,  57  N.  Y.  151. 

2.  Mode  of  Procedure  Optional. —  Em  rich  v. 
Ireland,  55  Miss.  390;  Vandevoort  v.  Gould, 
36  N.  Y.  639;  Livingston  v.  Tanner,  12  Barb. 
(N.  Y.)  481;  Holmes  v.  Davis,  19  N.  Y.  4SS; 
Tompkins  v.  White,  8  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  520;  People  v.  New  York,  17  How. 
Pr.  (N.  Y.  Supreme  Ct.)  57.  See  also  Fletcher 
v.  Brown,  35  Neb.  660. 

Although  in  California  there  is  a  statute 
which  allows  a  plaintiff  to  unite  in  an  action 
for  the  recovery  of  land  a  claim  for  damages 
for  withholding  the  property,  or  for  waste 
committed  thereon,  and  for  the  rents  and 
profits  thereof ;  and  though  in  practice  claims 
of  this  character  are  usually  united  in  the 
same  action  with  a  claim  for  the  land,  as  it  is 
found  to  be  more  convenient  and  less  expen- 
sive than  separate  actions,  and  equally  effec- 
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recovery  in  ejectment  is  the  exclusive  remedy.1 

Suggestion  upon  the  Record.  —  In  some  of  the  states  where  the  action  of  mesne 
profits  has  been  abolished,  a  proceeding  known  as  "  suggestion  upon  the 
record  "  has  been  substituted.2 

2.  What  May  Be  Recovered  as  Damages  —  a.  Rents  and  Profits  —  (i)  In 
General.  —  Damages  in  ejectment,  although  claimed  in  an  action  of  trespass, 
are  to  be  adjusted  in  the  spirit  of  contract  rather  than  upon  the  footing  of  a 
tort.3  The  courts  recognize  compensation  as  the  foundation  of  the  demand, 
and  allow  the  plaintiff  no  more  than  is  sufficient  to  recompense  him,  even 
where  the  occupant  knows  that  he  is  without  title.4 

Measure  of  Damages.  —  The  statutes  of  some  of  the  states  prescribe  as  the 
measure  of  damages  in  ejectment  the  same  rule  which  would  prevail  in 


tual  to  enforce  the  rights  of  the  plaintiff,  yet 
such  union  is  not  essential,  but  distinct  actions 
may  be  brought  for  the  land  and  for  the  dam- 
ages.   Field  v.  Columbet,  4  Savvy.  (U.  S.)  523. 

1.  Ejectment  the  Exclusive  Remedy.  —  "Our 
statute  provides  that  in  every  action  of  eject- 
ment, if  judgment  be  rendered  for  the  plain- 
tiff, he  shall  recover  as  well  his  damages  as 
the  seizin  and  possession  of  the  premises. 
The  intention  of  the  legislature  seems  to  have 
been  to  avoid  circuity  of  action,  and  to  make 
the  remedy  of  the  plaintiff  in  ejectment  coex- 
tensive with  the  remedy  given  by  the  action  of 
trespass  for  mesne  profits  in  England.  As  far 
as  mesne  profits  are  concerned,  this  court  has 
given  that  construction  to  our  statute,  and 
held  that  they  could  only  be  recovered  in  the 
action  of  ejectment.  Strong  v.  Garfield,  10 
Vt.  502;  Walker  v.  Hitchcock,  19  Vt.  634." 
Lippett  v.  Kelley,  46  Vt.  516. 

2.  Suggestion  upon  the  Record.  —  The  thirty- 
seventh  section  of  the  Ejectment  Act  of  Illinois 
declares  that,  instead  of  the  action  of  trespass 
for  mesne  profits,  heretofore  used  to  recover 
damages,  the  plaintiff  shall,  within  one  year 
after  recover)?  of  judgment  in  ejectment,  file  a 
suggestion  of  such  claim,  which  shall  be  en- 
tered with  the  proceedings  thereon,  upon  the 
record  of  such  judgment,  or  be  attached 
thereto  as  a  continuation  of  the  same.  Ring- 
house  v.  Keener,  63  111.  230.  See  also  Michi- 
gan statute  (How.  Stat.,  §  7830);  Williams  v. 
Ottawa  Circuit  Judge,  79  Mich.  549. 

The  Remedy  by  Suggestion  Is  Not  Available 
against  a  person  not  a  defendant  in  the  eject- 
ment suit.  Snow  v.  McCormick,  43  111.  App. 
537- 

The  plaintiff  is  not  restricted  to  a  recovery 
of  rents  accruing  before  the  commencement  of 
the  suit  in  ejectment,  but  may  recover  for  the 
rents  and  profits  up  to  the  time  of  filing  his 
suggestions,  if  the  defendant  continues  in  pos- 
session.   Ringhouse  v.  Keener,  63  111.  230. 

The  New  York  statute  abolishing  the  action 
for  mesne  profits,  and  substituting  a  sugges- 
tion upon  the  record,  applies  only  to  mesne 
profits  strictly,  the  right  to  which  results  from 
the  recovery  in  ejectment.  The  original  entry 
is  still  the  subject  of  an  action  of  trespass; 
and  so  are  mesne  profits,  where  the  plaintiff 
obtains  possession  without  suit,  or  without 
prosecuting  the  suit  to  judgment.  Nor  does 
the  statute  apply  where  the  claim  for  mesne 
profits  is  not  solely  against  the  person  who 
was  defendant  in  the  ejectment,  but  is  against 
him  and  others  jointly.    Trespass  for  mesne 


profits  may  be  maintained  in  such  case,  though 
it  appears  that  the  plaintiff,  before  the  ouster 
complained  of,  had  entered  into  an  executory 
contract  for  the  sale  of  the  premises,  and  that 
his  vendee  was  in  possession  at  the  time  of  the 
ouster.  Leland  v.  Tousey,  6  Hill  (N.  Y.) 
328. 

By  the  Revised  Statutes  of  New  York,  the 
former  action  of  trespass  for  mesne  profits  was 
abolished  and  they  were  to  be  recovered  under 
a  suggestion  to  be  entered  upon  the  record  of 
the  judgment  in  ejectment.  This  paper  was 
substantially  like  a  declaration  in  assumpsit 
for  use  and  .  occupation,  and  the  defendant 
pleaded  to  it,  and  the  case  then  proceeded  to 
trial  and  judgment  substantially  as  actions 
commenced  in  the  ordinary  way.  But  when 
the  code  came  to  unite  the  various  classes  of 
actions  into  one  under  which  all  rights  of 
action  were  to  be  enforced,  and  to  abolish  all 
peculiarities  in  the  forms  of  pleading,  the  rem- 
edy for  mesne  profits  naturally  fell  into  the 
arrangement  and  became  the  subject  of  a  civil 
action  under  the  new  system,  and  the  peculiar 
method  of  commencing  it  by  suggestion  be- 
came inapplicable.  Holmes  v.  Davis,  19  N. 
Y.  488. 

3.  Utterson  v.  Vernon,  3  T.  R.  539. 

4.  Compensation  the  Foundation  of  the  Action. 

—  Trespasses  to  personal  property  are  usually 
very  easily  measured  by  the  value  of  the  prop- 
erty at  the  time  it  was  taken  or  destroyed,  or 
by  the  degree  of  impairment  of  its  value.  But 
it  is  not  so  with  real  property  withheld  from 
the  rightful  owner;  for  it  is  entirely  different 
in  its  character.  Generally,  land  is  not  exclu- 
sively adapted  to  any  one  special  use,  like 
most  articles  of  personal  property,  but  may 
be  turned  to  all  imaginable  uses,  and  its  con- 
dition indefinitely  altered  at  the  pleasure  of  its 
occupant.  Out  of  these  changes  of  use  and 
condition  often  arise  very  complicated  ques- 
tions, in  the  estimation  of  damages.  In  them 
all,  our  natural  sense  of  justice  is  the  clue  to 
their  solution.  They  have  necessarily  given 
rise  to  a  great  variety  of  decisions,  because 
this  sense  of  justice  has  had  to  be  applied  to  a 
great  variety  of  circumstances.  But  these 
decisions,  though  various,  are  not  therefore 
contradictory.  Generally,  they  are  quite  har- 
monious in  their  principles.  They  all  recognize 
that  compensation  is  the  purpose  of  the  action, 
and  they  allow  no  more,  in  ordinary  cases, 
even  when  the  occupant  knows  that  he  is 
without  title.  Morrison  v.  Robinson,  31  Pa. 
St.  456. 
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assumpsit  for  use  and  occupation.1  The  universal  rule  is  that  the  measure  of 
damages  is  the  fair  rental  value  of  the  property,2  subject  to  deductions  for 
taxes  and  such  other  disbursements  as  may  be  rightfully  charged  against  it.3 


1.  Damages  to  Be  Given  as  for  Use  and  Occupa- 
tion. —  Holmes  v.  Davis,  19  N.  Y.  488;  Cagger 
v.  Lansing,  64  N.  Y.  417. 

The  Code  of  Civil  Procedure  of  JVezv  York 
provides  (section  1496),  that  in  an  action  to  re- 
cover real  property  or  the  possession  thereof, 
the  plaintiff  may  demand  in  his  complaint,  and 
in  a  proper  case  recover,  damages  for  with- 
holding the  property,  and  (section  1497)  that 
"  those  damages  include  the  rents  and  profits 
or  the  value  of  the  use  and  occupation  of  the 
property  where  either  can  be  legally  recov- 
ered," and  section  1531  uses  the  same  lan- 
guage as  to  the  amount  of  damages  allowed 
in  ejectment,  viz.:  "  The  rents  and  profits  or 
the  value  of  the  use  and  occupation  of  the  real 
property  recovered,"  so  this  may  be  regarded 
as  the  legislative  definition  of  the  ancient  tech- 
nical term  "  mesne  profits  "  used  in  the  opin- 
ion. The  term"  value  of  the  rents,"  employed 
in  the  order,  does  not  essentially  depart  from 
this  definition.  Wallace  v.  Berdell,  101  N.  Y. 
13. 

2.  Value  of  Rents  and  Profits  the  Measure  of 
Damage. '—  Campbell  v.  Brown,  2  Woods  (U. 
S.)  349:  Thomas  v.  Thomas,  69  Miss.  564; 
Roach  v.  Heffernan,  65  Vt.  485. 

The  general  principle  on  which  damages 
are  allowed  is  that  the  plaintiff  is  entitled  to 
recover  all  damages  fairly  resulting  from  his 
having  been  wrongfully  kept  out  of  possession. 
Compensation  is  the  measure  of  damages. 
Hence,  on  principle  and  according  to  the 
weight  of  authority,  the  amount  of  recovery 
for  mesne  profits  is  the  annual  value  of  the 
premises  wrongfully  withheld  from  the  time 
the  plaintiff's  title  'ccrued.  Nash  v.  Sullivan, 
32  Minn.  189. 

The  actual  annual  value  of  the  property  de- 
tained is  the  measure  of  damages  in  an  action 
of  ejectment;  and  the  fact  that  plaintiffs  and 
defendants  are  tenants  in  common  makes  no 
exception  to  the  common  rule.  Cutter  v. 
Waddingham,  33  Mo.  269. 

Where  the  title  of  the  complainant  in  a  suit 
for  partition  is  denied,  and  the  suit  is  prose- 
cuted to  a  decree  in  his  favor,  the  parties  will 
stand  in  the  same  position  on  the  taking  of  an 
account  for  mesne  profits,  as  if  the  complain- 
ant had,  after  recovering  in  ejectment,  brought 
an  action  for  mesne  profits.  And  if  the  de- 
fendants be  bona  fide  purchasers,  and  the  con- 
troversy has  been  protracted  without  any  fault 
on  their  part,  the  true  rental  value  to  be  con- 
sidered as  the  basis  of  compensation  is  such 
rental  value  or  occupation  rent  as  might  fairly 
have  been  made  by  the  defendants  during  the 
time  of  the  ouster,  by  a  valid  lease  of  the 
property  in  its  unimproved  condition  from 
year  to  year,  or  for  a  term  equal  to  the  period 
of  ouster.    Worthington  v.  Hiss,  70  Md.  172. 

Mesne  Profits  Are  the  Profits  or  Other  Pecuniary 
Benefits  which  one  who  dispossesses  the  true 
owner  receives  between  the  seizin  and  the  res- 
toration of  possession.  Nash  v.  Sullivan,  32 
Minn.  189. 

The  term  "  mesne  profits,"  in  an  order  for 
the  ascertainment  of  the  mesne  profits  which 


one  who  has  established  a  right  to  real  prop- 
erty is  entitled  to  recover  for  the  period 
during  which  he  has  been  deprived  of  the  pos- 
session, does  not  differ  in  meaning  from  the 
phrase  "  value  of  the  rents  and  profits."  It 
includes  the  annual  value  of  the  property  after 
deducting  repairs  and  taxes.  Wallace  v.  Ber- 
dell, 101  N.  Y.  13. 

Recovery  Not  Limited  to  Sum  Claimed.  —  In  an 
action  of  trespass  to  try  titles,  the  plaintiff 
may  recover  damages  beyond  the  sum  laid  in 
the  writ  and  declaration.  Bumpass  v.  Webb, 
3  Ala.  109. 

Inadequacy  of  Consideration  Not  Material.  — 

The  damages  in  an  action  of  trespass  to  try 
title  cannot  be  lessened  or  mitigated  by  evi- 
dence that  the  plaintiff  paid  an  inadequate 
price  for  the  land  sought  to  be  recovered. 
Love  v.  Powell,  5  Ala.  58. 

Verdict  Must  Conform  to  Proof  of  Value  of 
Mesne  Profits.  —  In  an  action  of  ejectment 
where  the  value  of  the  mesne  profits  is  fixed  by 
the  testimony,  the  jury  must  find  damages  in 
accordance  therewith,  and  the  failure  to  give 
damages  is  a  ground  for  a  new  trial.  Duncan 
v.  Jackson,  16  Fla.  338. 

Where  there  is  no  evidence  to  sustain  it,  a 
verdict  for  mesne  profits  cannot  be  upheld. 
Brown  v.  Colson,  41  Ga.  42;  Franklin  v. 
Haynes,  119  Mo.  566. 

Where  the  verdict  is  for  the  premises  in  dis- 
pute and  a  large  amount  for  mesne  profits  and 
there  is  no  evidence  in  the  record  on  the  sub- 
ject of  mesne  profits,  the  verdict  as  a  whole  is 
without  sufficient  evidence  to  support  it. 
Eaton  v.  Freeman,  58  Ga.  129. 

In  Mooring  v.  Campbell,  47  Tex.  37,  in  an 
action  of  trespass  to  try  title  to  land,  it  was 
established  that  the  defendant  had  committed 
trespass  and  used  the  timber  on  the  land,  but 
the  witnesses  failed  to  set  any  value  whatever 
upon  the  timber.  It  was  held  in  consequence, 
that  the  jury  were  furnished  with  no  standard 
by  which  they  could  properly  estimate  the 
amount  in  money  for  the  damage  done  to  the 
premises,  and  that  the  verdict  awarding  dam- 
ages was  therefore  without  sufficient  evidence 
to  support  it. 

3.  Allowance  for  Taxes  and  Other  Charges.  — 
The  Massachusetts  statutes  (Gen.  Stat.,  c.  134, 
§  15)  provide  that  the  demandant  in  a  writ  of 
entry  shall  recover  damages  for  the  rents  and 
profits  of  the  premises,  and  that  "  the  rents 
and  profits  for  which  the  tenant  is  liable  shall 
be  the  clear  annual  value  of  the  premises  for 
the  time  during  which  he  was  in  possession 
thereof."  The  object  of  the  statute  was  to  ad- 
just the  rights  of  both  parties  upon  equitable 
principles.  It  establishes,  as  the  measure  of 
the  demandant's  damages,  "  the  clear  annual 
value  of  the  premises,"  and  any  damages  for 
waste,  and  permits  the  tenant  to  set  off  against 
this,  taxes  and  expenses  incurred  by  him  in 
cultivating  the  land  or  collecting  the  rents  and 
profits,  and  the  value  of  improvements  upon 
the  premises  made  by  him  or  his  grantor. 
McMahan  v.  Bowe,  114  Mass.  140,  19  Am. 
Rep.  321.  See  also  Marsh  v.  Hammond,  103 
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(2)  Value  —  How  Determined — (a)  By  the  Character  of  the  Property.  —  In  deter- 
mining what  sum  is  the  fair  rental  value  of  property,  regard  must  be  had  to 
its  character  and  situation. 

Unimproved  Land.  —  If  the  property  in  dispute  is  unimproved  land  from  which 
no  revenue  was,  or  could  have  been,  obtained  in  its  unimproved  state,  the 
occupant  is  not  chargeable  with  rents  and  revenues  which  might  have  been 
received  had  the  property  been  improved,  since  he  was  under  no  obligation  to 
change  its  condition.1 

Farm  Lands.  —  The  rents  and  profits  of  farm  land  are  to  be  determined  by 
its  value,  in  the  hands  of  a  prudent  and  discreet  tenant,  upon  a  judicious  sys- 
tem of  husbandry,  to  be  influenced  in  some  measure  by  the  actual  mode  of 
treatment  of  the  land  by  the  occupant.3 

Improved  City  Lots.  —  The  yearly  value  of  improved  city  lots  is  the  amount  of 
a  fair  occupation  rent  for  the  purposes  for  which  the  premises  are  adapted.3 

(b)  By  the  Nature  and  Extent  of  the  Tenant's  Possession.  —  Regard  must  also  be  had 
to  the  nature  and  extent  of  the  estate  of  the  tenant  and  the  character  of  his 


Mass.  146;  Pelham  v.  Middleborough,  4  Gray 
(Mass.)  57. 

Taxes  paid  by  the  tenant  while  in  the  pos- 
session of  the  land,  is  a  just  and  proper  set-off 
to  the  rents  and  profits  for  which  he  is  charge- 
able. McCloy  v.  Arnett,  47  Ark.  445;  Greer 
v.  Turner,  47  Ark.  17;  Kemp  v.  Cossart,  47 
Ark.  62:  Ringhouse  v.  Keener,  63  111.  230; 
Garlington  v.  Copeland,  32  S.  Car.  57;  Mc- 
Inerney  v.  Beck,  10  Wash.  515. 

1.  Unimproved  Lands.  —  New  Orleans  v. 
Gaines,  131  U.  S.  191. 

In  an  action  in  ejectment  where  the  evi- 
dence shows  that  the  defendant  was  not  in  the 
actual  possession  of  the  real  estate  in  dispute, 
receiving  no  profits  therefrom,  and  that  it  was 
uninclosed  and  unimproved  prairie  land,  no 
damages  can  be  awarded  for  use  and  occupa- 
tion.   Griffey  v.  Kennard,  24  Neb.  174. 

2.  Farm  Lands.  —  Boiling  v.  Lersner,  26 
Gratt.  (Va.)  36.  See  also  McLaughlin  v.  Bar- 
num,  31  Md.  425;  Worthington  v.  Hiss,  70  Md. 
172. 

3.  Improved  City  Lots.  —  Worthington  v. 
Hiss,  70  Md.  172. 

Where,  in  an  action  of  ejectment  the  plain- 
tiff's interest  and  that  of  the  defendant  form 
distinct  parts  of  one  entire  city  lot  which  has 
as  a  whole  a  settled  rental  value,  the  proper 
mode  of  determining  the  annual  value  of  the 
plaintiff's  partis,  to  determine  what  the  whole 
annual  value  of  the  lot  would  be  if  a  stranger 
had  taken  possession  of  the  whole  of  it.  Hav- 
ing thus  obtained  the  entire  value,  it  should 
be  apportioned  among  the  respective  owners 
according  to  their  interests.  If  the  defend- 
ant's interest  is  worth  twice  that  of  the  plain- 
tiff, the  latter  should  be  allowed  one-third  of 
the  rental  value.  Woodhull  v.  Rosenthal,  61 
N.  Y.  382. 

Where  the  plaintiff's  wall  forms  one  side  of  a 
storeroom,  and  a  narrow  strip  along  the  wall, 
inside  of  the  room,  constitutes  a  part  of  the 
premises  in  dispute,  the  yearly  value  of  the 
entire  room  for  rent  may  be  proved  as  a  fact 
for  the  consideration  of  the  jury  in  assessing 
mesne  profits.  Jenkins  v.  Means,  59  Ga.  55. 
See  also  Syracuse  Gas  Light  Co.  v.  Rome,  etc., 
R.  Co..  51  Hun  (N.  Y.)  119. 

Ore  Lands.  —  In  trespass  for  mesne  profits, 
arising  from  ore  lands,  it  appeared  that  the 


defendants  were  bona  fide  purchasers  for  value 
and  in  possession  under  color  of  title..  At  the 
time  they  took  possession  the  mines  were  un- 
improved and  defendants  expended  large 
sums  of  money  in  their  development,  and 
made  permanent  improvements  of  great  value 
thereon.  It  was  held  that  having  acted  in 
good  faith  in  the  working  of  the  mines  and 
removal  of  the  ore  they  were  chargeable  only 
with  the  value  of  the  ore  in  place.  The  value 
of  the  ore  in  place  is  to  be  ascertained  by  de- 
ducting the  cost  of  mining,  cleansing  and  de- 
livering the  ore  in  market,  from  its  market 
value  thus  delivered.  Ege  v.  Kille,  84  Pa.  St. 
333- 

Ferry.  —  In  an  action  for  mesne  profits  for  a 
ferry  landing,  it  is  proper,  in  estimating  the 
damages,  to  consider  the  proceeds  of  the  ferry, 
deducting  the  expenses  of  fitting  it  up  and 
carrying  it  on,  and  making  due  allowance  for 
all  risks  and  expense,  especially  when  the 
defendant  is  a  trespasser.  Averett  v.  Brady, 
20  Ga.  523. 

The  general  allegation  of  an  owner  that  he 
has  a  ferry,  with  its  privileges,  attached  to  his 
land,  is  to  be  taken  as  referring  to  a  public 
and  not  a  private  feriy,  and  will  authorize 
proof  that  he  has  a  license  for  such  ferry, 
from  the  proper  authority,  and  the  net  profits 
of  such  ferry  are  a  part  of  the  damages  sus- 
tained by  detention  of  the  land.  Dunlap  v. 
Yoakum,  18  Tex.  582. 

Mill-site. —  When  the  premises  in  dispute  is 
a  mill-site  having  a  steam  saw-mill  thereon, 
the  mesne  profits  may  embrace  the  rent  of  the 
mill  and  of  the  site  as  one  establishment.  The 
whole  may  be  treated  as  really,  for  the  pur- 
pose of  estimating  the  plaintiff's  damages. 
Morris  v.  Tinker,  60  Ga.  466. 

Evidence  as  to  Valuo  of  Improvements.  —  To 
show  the  increased  value  given  to  premises 
by  improvements  in  developing  mines,  a  wit- 
ness was  called  who  knew  the  premises  before 
and  after  improvements  were  made,  had  large 
experience  in  ore  and  iron  business,  knew 
the  character  of  the  improvements,  the  ore 
banks  in  question,  and  was  familiar  with  min- 
ing operations  in  the  vicinity.  It  was  held 
that  the  witness  had  sufficient  knowledge  to 
form  an  intelligent  opinion  of  the  value  of  the 
premises  before  and  after  development,  and 
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possession.  If  the  estate  in  controversy  is  a  qualified  or  limited  one  and  sub- 
ject  to  a  charge  or  claim  which  impairs  its  rentable  value,  this  must  be  consid- 
ered in  determining  it.1 

(o)  Value  Not  Determined  by  Amount  Actually  Received.  —  From  these  statements  it 
follows  as  a  natural  conclusion  that  the  rental  value  of  property  is  not  to  be 
determined  by  the  amount  which  the  occupant  may  have  actually  received  -r 
for,  on  the  one  hand,  if  the  property  had  been  mismanaged,  it  would  be  mani- 
festly unjust  to  confine  the  owner  to  the  rents  received  by  the  party  required 
to  make  restitution;*  and,  on  the  other  hand,  cases  might  arise  where  it 
would  be  inequitable  to  compel  the  occupant  to  surrender  all  the  fruits  of 
contracts  made  in  respect  to  the  property.3 

(3)  Allowance  for  Improvements  —  (a)  In  General.  —  By  the  Ancient  Common  Law, 
the  owner  of  land  recovered  it  in  ejectment  without  any  liability  to  pay  for 
improvements  which  had  been  made  by  the  occupant  without  title.  Every 
occupant  made  improvements  at  his  peril,  though  he  acted  under  a  bona  fide 
belief  of  ownership,  and  the  law  would  not  compel  the  true  owner  to  pay  for 
improvements  which  he  had  never  authorized.4 

Civil-law  Doctrine  —  in  Equity.  —  The  rule  of  the  civil  law,  however,  was  more 
equitable.  By  it  the  bona  fide  occupant  was  entitled  to  be  reimbursed  the 
expenses  of  beneficial  improvements  so  far  as  they  augmented  the  property  in 
value,  on  the  ground  that  no  one  ought  to  be  enriched  at  the  expense  of 
another;5  and  the  English  Court  of  Chancery,  adopting  this  rule  as  its  own, 
applied  it  whenever  the  real  owner  was  for  any  reason  compelled  to  come  into 
a  court  of  equity.0 

for  which  the  plaintiffs  in  error  are  liable  for 
mesne  profits.  By  their  eviction  they  became 
unable  to  fulfil  their  covenants  in  the  lease. 
Their  lessees  acquired  a  right  of  action  against 
them  for  damages  which  may  equal  or  exceed 
the  whole  sum  they  have  received.  Then  if 
the  premises  were  in  no  wise  injured  by  the 
lessees,  and  they  took  no  ore  therefrom,  we 
cannot  see  that  the  two  thousand  dollars  re- 
ceived by  the  plaintiffs  in  error  establishes  a 
correct  basis  for  fixing  the  just  rental  value  of 
the  premises.  The  receipt  thereof  under  the 
circumstances  establishes  no  just  compensation 
for  the  rights  withheld,  nor  for  injuries  sus- 
tained." 

Insurance  Money.  —  A,  having  recovered  from 
B  in  ejectment  a  moiety  of  certain  land, 
sued  B  in  an  action  of  trespass  for  mesne 
profits.  B  had  insured,  on  his  own  ac- 
count, a  house  on  the  land,  which  was  after- 
wards destroyed  by  fire,  and  he  recovered,  on 
the  policy  of  insurance,  the  amount  for  which 
the  house  was  insured.  It  was  held  that  A 
in  the  action  for  mesne  profits  could  not  re- 
cover any  part  of  the  money  received  by  B 
upon  the  policy  of  insurance.  B,  as  owner  of 
one  moiety  of  the  land,  had  an  insurable  in- 
terest in  the  property,  and  having  insured  it 
for  himself,  and  in  no  sense  as  the  agent  for 
A,  the  latter  could  have  no  rights  under  the 
contract.    Tongue  v.  Nutwell,  31  Md.  302. 

4.  2  Kent's  Com.  234;  Webster  v.  Stewart, 
6  Iowa  401.    See  the  title  Improvements. 

5.  2  Kent's  Com.  336;  Woodhull  v.  Rosen- 
thal, 61  N.  Y.  382. 

In  Louisiana  the  defendant  is  entitled  to  hold 
the  land  until  the  value  of  useful  improve- 
ments made  by  him  is  paid.  Fletcher  v. 
Cavelier,  10  La.  119. 

6.  Story's  Eq.  Juris,  799(7,  7qg/>;  Bright  v. 
Boyd,  1  Story  (U.  SO478;   Green  v.  Biddle,  8 
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other  evidence  showing  some  of  the  improve- 
ments to  have  been  of  a  permanent  and  valu- 
able character  having  gone  to  the  jury,  the 
testimony  of  the  witness  should  have  been  ad- 
mitted.   Kille  v.  Ege,  82  Pa.  St.  102. 

1.  Value  of  Profits  when  Estate  Is  Encumbered. 
—  If  a  messuage  recovered  on  a  writ  of  entry 
was,  at  and  after  the  time  when  the  demand- 
ant's title  accrued,  subject  to  a  right  of  home- 
stead in  the  demandant's  grantor  and  his 
family,  and  occupied  in  part  by  such  grantor's 
wife  under  a  claim  of  the  homestead  right 
without  the  same  being  set  off,  the  rentable 
value  of  that  part  during  her  said  occupation 
is  not  to  be  included  in  estimating,  under  the 
Gen.  Stat.,  c.  134,  §  15,  "  the  clear  annual  value 
of  the  premises  "  for  which  the  tenant  in  the 
action  is  liable  as  rents  and  profits.  Marsh  v. 
Hammond,  103  Mass.  146. 

Moiety  of  Land.  —  A,  having  recovered  from 
B  in  ejectment  a  moiety  of  certain  land,  sued 
B  in  an  action  of  trespass  for  mesne  profits. 
It  was  held  that  the  measure  of  damages  in 
such  action  was  fixed,  and  the  only  thing  that 
A  could  be  entitled  to  recover  was  one  moiety 
of  the  rents  and  profits  received  by  B.  Tongue 
v.  Nutwell,  31  Md.  302. 

2.  Wallace  v.  Berdell,  101  N.  Y.  13.  Com- 
pare  Lawrence  v.  Rector,  137  U.  S.  139. 

3.  Where  Lease  Is  Interrupted  by  Ejectment, 
Owner  Cannot  Recover  Advance  Rents  Paid  Occu- 
pant. —  In  Kille  v.  Ege,  82  Pa.  St.  102,  it  was 
held  that  the  fact  that  the  plaintiffs  in  error 
had  let  the  premises  for  a  term  of  fifteen  years 
at  an  annual  rental  of  two  thousand  dollars, 
besides  the  payment  of  royalty  on  each  ton 
of  iron  ore  mined,  and  received  the  rent  for 
one  year,  did  not  necessarily  give  the  defend- 
ant in  error  the  right  to  recover  that  sum. 
The  court  said:  "  It  appears  that  no  ore 
was  mined  by  the  lessees  during  the  time 
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Doctrine  of  the  Modern  Law.  —  This  equity  of  the  bona  fide  possessor  who  had 
made  lasting  and  permanent  improvements  upon  land  which  turned  out  to  be 
another's  was  so  strong  and  persuasive  as  eventually  to  force  its  recognition 
upon  courts  of  law,  without  the  aid  of  statutes,  and  it  came  to  be  held  that  the 
occupant  might  set  off  or  recoup  the  value  of  his  permanent  improvements 
against  the  rents  and  profits  demanded  by  the  owner,1  but  in  some  of  the 
states  statutes  allowing  the  value  of  improvements  as  a  setoff  have  been 
passed.2 

Statutes  Granting  Affirmative  Relief.  —  This  rule  still  left  the  OCCUpant  without 
redress  if  the  value  of  his  improvements  exceeded  the  mesne  profits  due  the 
owner,3  and  to  supply  this  deficiency,  statutes  have  been  passed  in  some  of 


Wheat.  (U.  S.)  i;  Frear  v.  Hardenbergh,  5 
Johns.  (N.  Y.)  272,  4  Am.  Dec.  356;  Putnam 
v.  Ritchie,  6  Paige  (N.  Y.)  390. 

1.  Occupant  Allowed  to  Offset  Value  of  Improve- 
ments.—  Hylton  v.  Brown,  2  Wash.  (U.  S.) 
165;  Parsons  v.  Moses,  16  lovva  440;  Hawkins 
V.  King,  1  T.  B.  Mon.  (Ky.)  161;  Duckett  v. 
Duckett,  (Md.  1891)  21  Atl.  Rep.  323;  Pierce 
v.  Rollins,  1  Mo.  App.  Rep.  217;  Dworak  v. 
More,  25  Neb.  735;  Murray  v.  Gouverneur,  2 
Johns.  Cas.  (N.  Y.)  438,  1  Am.  Dec.  177;  Jack- 
son v.  Loomis.  4  Cow.  (N.  Y.)  168,  15  Am. 
Dec.  347;  Wallace  v.  Berdell,  101  N.  Y.  13; 
Morrison  v.  Robinson,  31  Pa.  St.  456;  Ege  v. 
Kille,  84  Pa.  St.  333;  Davis  v.  Louk,  30  Wis. 
308. 

In  trespass  for  mesne  profits,  compensation 
is  the  proper  measure  of  damages;  and  the 
defendant  may  in  such  action  be  allowed  for 
the  value  of  permanent  improvements  erected, 
not  by  himself,  but  by  one  whose  title  he  has 
purchased.  Morrison  v.  Robinson,  31  Pa.  St. 
456- 

By  the  law  of  Texas,  if  a  person  acquires 
and  holds  possession  of  land  in  good  faith,  be- 
lieving it  to  be  his  own,  or  to  belong  to  the 
person  of  whom  he  holds  it,  he  is  entitled  to 
be  paid  for  the  permanent  and  valuable  im- 
provements made  by  him  thereon,  though  his 
title  proves  to  be  invalid.  But  after  the  party 
having  the  better  title  brings  suit  to  recover 
the  property,  the  person  in  possession,  or  any 
one  taking  possession  under  the  same  title 
during  the  pendency  of  the  suit,  can  no  longer 
set  up  the  plea  of  good  faith,  and  cannot  re- 
cover for  improvements  made  after  the  com- 
mencement of  the  suit.  Campbell  v.  Brown, 
•2  Woods  (U.  S.)  349. 

The  right  of  defendants  to  their  equitable 
defense  becomes  fixed  by  the  recovery  in  eject- 
ment and  the  issuance  of  the  writ  habere  facias 
possessionem,  and  this  right  cannot  be  impaired 
by  the  plaintiffs  afterwards  permitting  the  for- 
mer lessees  of  the  defendants  to  remove  a  por- 
tion of  the  fixtures.  Ege  v.  Kille,  84  Pa.  St. 
333- 

Improvements  will  be  allowed,  although  the 
paper  title  is  defective.  Bacon  v.  Callender, 
6  Mass.  309;  Newhall  v.  Saddler,  17  Mass.  350. 

An  unsuccessful  defendant  in  ejectment  may 
have  a  recovery  for  improvements  if  he  held 
possession  bona  fide  and  under  a  belief  of  a 
good  title  in  himself,  notwithstanding  his  deed 
was  a  quit-claim.  Griswold  v.  Bragg,  6  Fed. 
Rep.  342. 

One  who  has  pre-empted  land,  and  received 
a  certificate  therefor  upon  a  proper  showing  to 
the  land  office,  and  under  a  belief  of  title  in 


himself  makes  improvements,  may  recover 
therefor  their  value.  Wells  v.  Riley,  2  Dill. 
(U.  S.)  566. 

The  statutory  provisions  relative  to  allowing 
improvements  to  the  defendant  must  be  strictly 
construed,  and  cannot  be  extended  so  as  to 
warrant  their  removal  as  personalty.  Huebsch- 
mann  v.  McHenry,  29  Wis.  655. 

If  a  Tenant  Has  Made  Improvements  on  Land 
Under  a  Contract  with  the  Owner,  he  will  not  be 
allowed  for  them  in  an  action  of  ejectment 
brought  by  a  devisee,  but  must  seek  his  com- 
pensation from  the  personal  representatives  of 
the  devisor.  Van  Alen  v.  Rogers,  I  Johns. 
Cas.  (N.  Y.)  281,  1  Am.  Dec.  113. 

2.  Pacquette  v.  Pickness,  19  Wis.  219;  Hueb- 
schmann  ».  McHenry,  29  Wis.  663;  Griswold 
v.  Bragg,  48  Conn.  577;  Fee  v.  Cowdry,  45 
Ark.  413,  55  Am.  Rep.  560,  citing  Ross  v.  Irv- 
ing, 14  111.  171;  Whitney  v.  Richardson,  31  Vt. 
306;  Armstrong  v.  Jackson,  1  Blackf.  (Ind.) 
374;  Fowler  v.  Halbert,  4  Bibb  (Ky.)  54. 

A  statute  of  a  state  relative  to  recovery  for 
improvements  will  be  held  valid  when  not 
repugnant  to  the  constitution  of  the  state  or  the 
United  States,  although  it  is  retrospective  in 
its  provisions.   Albee  v.  May,  2  Paine  (U.  S.)  74. 

But  the  New  Hampshire  statute  of  1805  is 
held  unconstitutional  so  far  as  it  relates  to 
past  improvements.  Society,  etc.,  v.  Wheeler, 
2  Gall.  (U.  S.)  143. 

In  McCoy  v.  Grandy,  3  Ohio  St.  463,  it  was 
held  that  an  act  which  gives  to  the  occupying 
claimant  the  option  to  pay  for  the  land  and 
keep  it  is  unconstitutional. 

The  Texas  act  requiring  the  owner,  before 
he  can  recover  for  use  and  occupation,  to- 
make  a  previous  tender  to  the  occupant  of 
payment  for  improvements  is  unconstitu- 
tional.   Hearn  v.  Camp,  18  Tex.  545. 

Application  of  the  Statute.  —  The  statute  in 
Mississippi  (Code  1880,  £  2512)  allowing  com- 
pensation for  improvements,  only  applies 
where  the  right  to  sue  for  or  demand  mesne 
profits  exists.  Pass  v.  McLendon,  62  Miss.  580. 

3.  Improvements  Not  Allowed  Except  as  an  Off- 
set.—  Green  v.  Biddle,  S  Wheat.  (U.  S.)  1; 
Johnson  v.  Futch,  57  Miss.  73.  See  also  Coul- 
ter's Case,  5  Coke  30;  Rector  v.  Gaines,  19 
Ark.  70;  Fenwick  v.  Gill,  38  Mo.  510;  Wood  v. 
Wood,  83  N.  Y.  575;  Jackson  v.  Loomis,  4 
Cow.  (N.  Y.)  168,  15  Am.  Dec.  347;  Davis  v. 
Louk,  30  Wis.  30S. 

Not  to  Exceed  Rents,  Etc. —  Upon  a  recovery 
by  the  plaintiff  by  reason  of  the  failure  of  the 
defendant  to  show  a  proper  title  in  himself,  the 
latter  cannot  be  allowed  a  sum  for  improve- 
ments which  shall  be  in  excess  of  the  rents. 
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our  states  making  such  excess  a  charge  on  the  land.1 

lb)  Must  Be  Made  by  Bona  Fide  Occupant.  —  But  it  is  only  a  bona  fide  occupant  of 

land  who  is  allowed  to  offset  or  recover  for  his  improvements.    The  allow- 


Marlow  v,  Adams,  24  Ark.  109;  Putnam  v. 
Tyler,  117  Pa.  St.  570;  Scates  v.  Tyler,  (Pa. 
[888)  12  Ail.  Rep.  51;  Hollingsworth  v.  Funk- 
houser,  S5  Va.  448. 

Contra.  —  In  Ewing  v.  Handley,  4  Litt.  (Ky.) 
371,  14  Am.  Dec.  140,  it  was  insisted  that  the 
value  of  improvements  ought  not  to  be  allowed 
beyond  the  amount  of  rents  charged,  and  that 
this  was  the  rule  of  equity  and  common  law 
applicable  to  such  cases.  The  court  said: 
"  We  are  aware  that  the  Supreme  Court  of  the 
United  States,  in  the  late  case  of  Green  v.  Bid- 
die,  8  Wheat.  (U.  S.)  1,  has  said  that  improve- 
ments ought  not  to  be  allowed  beyond  the 
rents.  If  this  is  intended  to  apply  to  every 
case  where  an  account  of  rents,  profits,  and  im- 
provements is  to  be  taken,  with  due  deference 
to  such  high  authority,  we  must  say  that,  after 
a  diligent  examination,  we  have  been  able  to 
find  no  case  in  other  books  which  negatives  the 
right  to  extend  the  charge  for  improvements 
beyond  the  rents  and  profits,  except  cases 
where  the  possession  of  the  occupant  was 
taken  and  held  mala  fide."  See  also  Hawkins 
v.  King,  1  T.  B.  Mon.  (Ky.)  161. 

Waiver  of  Damages  by  Plaintiff.  —  The  de- 
fendant cannot  claim  for  improvements  where 
all  demands  for  damages,  or  for  other  than 
nominal  damages,  are  waived  by  the  plaintiff. 
Daniels  v.  Bates.  2  Greene  (Iowa)  151. 

Claiming  Benefit  of  Statutory  Defense.  —  In 
Alabama,  the  defendant  in  ejectment,  or  in  the 
statutory  action  in  the  nature  thereof,  may  re- 
strict his  liability  for  rents  to  one  year  before 
the  commencement  of  the  action  by  pleading 
possession  under  color  of  title  in  good  faith; 
(Code,  §  2706),  but  such  a  defense  is  inconsist- 
ent with  the  claim  for  the  benefit  of  permanent 
improvements,  and  they  cannot  be  pleaded 
together  so  as  to  limit  the  defendant's  liability 
for  rents  and  yet  give  him  the  benefit  of  his 
improvements.  When  the  defendant  sets  up 
the  statutory  defense,  the  rents  are  to  be  esti- 
mated as  of  the  value  of  the  land  when  he 
acquired  it  and  not  of  its  value  as  enhanced 
by  improvements  erected  by  him.  Southern 
Cotton  Oil  Co.  v.  Henshaw,  89  Ala.  448. 

Right  to  Abandon  Premises  to  Defendant.  — 
Under  the  Michigan  statute  (How.  Annot. 
Stat.,  §  7838)  the  plaintiff  may  at  his  election 
abandon  the  premises  to  the  defendant,  at  a 
value  estimated  by  the  jury.  Miller  v.  Clark, 
60  Mich.  162.  See  also  Rev.  Stat.  Missouri, 
§  4648;  Cox  v.  McDivit,  125  Mo.  358. 

1.  Kerr  v.  Nicholas,  88  Ala.  346;  Johnson  v. 
Futch,  57  Miss.  73;  Lane  v.  Allen,  53  Mo. 
App.  125;  Page  v.  Davis,  26  Neb.  670;  Barrett 
v.  Stradl,  73  Wis.  385,  9  Am.  St.  Rep.  795; 
Neeves  v.  Eron,  73  Wis.  542. 

The  Occupying-claimant  Law  of  Iowa  enlarges 
the  rights  of  the  bona  fide  possessor  in  these 
two  particulars:  1st,  he  can  recover  for  im- 
provements in  a  direct  affirmative  proceeding 
against  the  owner;  and  2d,  he  is  not  limited 
in  the  amount  of  his  recovery  to  the  value  of 
the  rents  and  profits.  Parsons  v.  Moses,  16 
Iowa  440. 

Under  the  occupying-claimant  law  of  Iowa 


(Code,  §  1233),  the  defendant  is  entitled  to  re- 
main in  possession,  after  judgment  against 
him,  until  paid  for  improvements,  on  filing  a 
petition  to  have  their  value  ascertained  and  to 
obtain  payment  for  the  same  before  surrender- 
ing possession.  Dunn  v.  Starkweather,  6  Iowa 
466.  And  he  may  use  the  land  for  such  pur- 
poses as  he  deems  proper.  Webster  City, 
etc.,  R.  Co.  v.  Newson,  70  Iowa  355. 

Where  a  judgment  of  the  Circuit  Court  of 
the  United  States  had  awarded  to  W.  the  own- 
ership of  the  land,  and  R.  had  subsequently 
recovered  judgment  against  W.  for  improve- 
ments under  the  occupying-claimant  law, 
while  W.  was  to  be  allowed  three  years  in 
which  to  pay  it,  and  he  for  [some  months  de- 
layed such  payment,  it  was  held  that  R.  was 
lawfully  in  possession  until  the  judgment  was 
paid,  and  was  entitled  to  the  crops  which  he 
might  raise  upon  the  land.  Reilly  v.  Ring- 
land,  39  Iowa  106. 

Only  Occupying  Claimant  Can  Recover  Value  of 
Improvements.  ■ —  The  statutory  provisions  rela- 
tive to  improvements  apply  to  occupying 
claimants  only,  so  that  the  party  demandant 
must  be  in  possession  of  the  premises;  and  no 
recovery  may  otherwise  be  had  against  the 
owner  for  such  improvements,  although  made 
under  color  of  title  and  in  good  faith.  Lun- 
quest  v.  Ten  Eyck,  40  Iowa  213;  Claussen  v. 
Ray  burn,  14  Iowa  136;  Webster  v.  Stewart,  6 
Iowa  401. 

The  possession  must  also  have  been  adverse 
to  the  real  owner.    Keas  v.  Burns,  23  Iowa 

235- 

And  the  party  seeking  recovery  for  improve- 
ments must  conform  to  the  statutory  provi- 
sions. Blanchard  v.  Ware,  43  Iowa  530; 
Lunquest  v.  Ten  Eyck,  40  Iowa  213. 

When  Claim  to  Be  Made.  —  The  claim  for  im- 
provements must  be  taken  advantage  of  after 
the  determination  of  the  question  of  title. 
Walton  v.  Gray,  29  Iowa  440;  Fogg  v.  Hol- 
comb,  64  Iowa  621. 

Judgment  Not  Personal.  —  The  judgment  for 
improvements  is  not  intended  to  be  a  personal 
one  against  the  owner.  Dungan  v.  Von  Puhl, 
8  Iowa  263.  Compare  Carolina  Cent.  R.  Co.  v. 
McCaskill,  98  N.  Car.  526. 

But  under  the  occupying-claimant  law, 
upon  the  failure  of  the  landowner  to  pay 
within  the  time  prescribed  by  the  statute  the 
amount  awarded  to  the  occupant  for  improve- 
ments, the  title  becomes  vested  in  the  occu- 
pant. Craig  v.  Dunn,  47  Minn.  59,  following 
Flynn  v.  Lemieux,  46  Minn.  458. 

The  Iowa  Act  of  1858  which  provides  in 
substance  that  the  occupant  of  land  shall  have 
judgment  against  the  owner  for  the  value  of 
the  improvements  and  the  latter  shall  have 
three  years  within  which  to  pay  the  judgment, 
and  if  he  does  not  pay  within  that  time,  then 
the  occupant  may  issue  a  general  execution 
against  not  only  the  premises  upon  which  the 
improvements  were  made  but  "  any  other 
properly  not  exempt  from  execution  belonging 
to  the  owner  of  the  title,"  is  unconstitutional. 
Childs  v.  Shower,  18  Iowa  261. 
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ance  or  claim  is  made  on  equitable  grounds,  and  it  would  be  plainly  inequi- 
table to  allow  them  to  one  who  acted  with  notice  of  the  true  owner's  rights.1 
Notice,  in  this  connection,  does  not  mean  positive  and  direct  information,  but 
anything  calculated  to  put  a  man  of  ordinary  prudence  on  the  alert.2 

Color  of  Title.  —  In  some  of  the  states  statutes  allow  the  value  of  improve- 
ments to  occupants  holding  possession  under  color  of  title.3 

(c)  Improvements  Must  Be  Beneficial.  —  If  the  improvements  upon  the  land 
are  plainly  of  no  use  to  the  plaintiff,  or  are  so  ephemeral  in  their  nature  that 
they  must  perish  before  the  plaintiff  can  reap  benefit'  from  them,  no  allowance 
should  be  made.4 

(d)  Measure  of  Value.  —  In  determining  the  value  of  improvements,  the  meas- 
ure is  the  real  benefit  to  the  owner  by  reason  of  their  having  been  made ; 
improvements  which  exceed  the  actual  enhanced  value  of  the  premises,  or 
which  do  not  enhance  its  value,  will  not  be  allowed  against  the  owner.5 


Where  Defendant  in  Ejectment  Sets  Off  Therein 
the  Value  of  His  Improvements,  and  the  claim 
is  adjudicated,  the  judgment  is  conclusive  as 
to  their  value  in  a  subsequent  action  by  him  to 
recover  for  such  improvements,  etc.  Davis  v. 
Louk,  30  Wis.  308. 

Improvements  Made  by  Occupant's  Grantor.  — 
An  occupant  of  lands  is  not  confined  to  im- 
provements made  by  himself,  but  may  have  a 
recovery  for  those  made  by  the  parties  under 
whom  he  claims  or  which  are  made  on  land 
which  he  has  purchased,  improvements  being 
assignable.  Craton  v.  Wright,  16  Iowa  133; 
Parsons  v.  Moses,  16  Iowa  440;  Wright  v. 
Stevens,  3  Greene  (Iowa)  63. 

1,  Must  Be  Made  by  Bona  Fide  Occupant. — 
George  v.  Steam  Stone-Cutter  Co.,  20  Fed. 
Rep.  478;  Hilgenberg  v.  Northup,  134  Ind. 
0,2;  Welles  v.  Newsom,  76  Iowa  81;  Stille  v. 
Shull,  41  La.  Ann.  816;  Holmes  v.  McGee,  64 
Miss.  129;  Thomas  v.  Thomas,  69  Miss.  564; 
Carter  v.  Brown,  35  Neb.  670;  Woodhull  v. 
Rosenthal,  61  N.  Y.  382;  Barley  v.  Roosa,  20 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  113;  Hall 
v.  Hall,  30  W.  Va.  779. 

A  trustee  of  land,  wrongfully  retaining  pos- 
session thereof  and  using  it,  in  opposition  to 
the  direction  of  the  trust  instrument  to  sell,  is 
not  entitled  to  an  allowance  for  his  expendi- 
tures in  making  improvements  on  the  land; 
but  he  should  not  be  charged  an  increased 
rent,  caused  by  such  improvements.  Tatum 
v.  McLellan,  56  Miss.  352. 

One  who  enters  upon  land  without  the 
assent  and  against  the  will  of  the  owner,  or 
with  knowledge  of  his  claim  and  that  he 
means  to  assert  it,  is  bound  for  all  rentson  all 
the  improvements,  even  those  made  by  him- 
self, after  entry,  and  if  allowed  for  improve- 
ments at  all,  can  only  set  them  off  against  the 
rent.    Hawkins  v.  King,  1  T.  B.  Mon.  (Ky.)  161. 

Where,  by  a  deed  duly  recorded,  a  life  estate 
is  created,  one  having  title  to  land  derived 
under  mesne  conveyances  from  the  life  tenant, 
who  erects  permanent  improvements  on  the 
land,  takes  the  risk  of  the  duration  of  the  life 
estate,  and  cannot,  after  the  termination 
thereof,  charge  the  land  as  against  the 
remainderman  with  the  value  of  the  improve- 
ments. Stewart  v,  Matheny,  66  Miss.  21,  14 
Am.  St.  Rep.  538;  Schorr  v.  Carter,  120  Mo. 
409.    See  also  Taylor  v.  Kemp,  86  Ga.  181. 

There  are  degrees  of  bad  faith.  There  are 
some  possessors  who,  without  any  title  at 
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all,  pertinaciously  keep  the  true  and  known 
owner  out  of  possession.  They  may  be  prop- 
erly called  knavish  possessors.  There  are 
others  who  take  a  conveyance  and  go  into 
possession  in  entire  ignorance  of  any  defect  in 
their  title,  though  they  are  technically  possess- 
ors in  bad  faith,  because  by  proper  inquiry 
they  might  have  discovered  the  defect.  Such 
possessors,  certainly,  cannot  be  placed  on  the 
same  level  with  the  knavish  and  fraudulent 
possessors  of  whom  we  have  just  spoken." 
New  Orleans  v.  Gaines,  131  U.  S.  218. 

Mala  Fide  Occupant  Liable  for  Removal  of  Fix- 
tures. — A  purchaser  of  land  who  does  not  en- 
tertain the  honest  belief  that  he  is  the  true 
owner  cannot  assume  the  merit  of  being  a 
purchaser  in  good  faith,  and  is  responsible  in 
damages  for  the  removal  of  fixtures  which  he 
himself  placed  on  the  land.  Em  rich  v.  Ire- 
land, 55  Miss.  390. 

2.  Notice.  —  Lee  v.  Bowman,  55  Mo.  400; 
Wood  v.  Conrad,  2  S.  Dak.  334.  See  also 
Shepherd  v.  Jernigan,  51  Ark.  275;  Dohan  v. 
Murdock,  41  La.  Ann.  494;  Brown  v.  Bald- 
win, 121  Mo.  106. 

A  defendant  was  chargeable  with  the  inevi- 
table results  of  facts  within  his  knowledge  as 
to  the  boundary  lines,  affecting  his  right  to 
possession,  and  a  neglect  of  care  to  determine 
the  locality  of  lines  so  indicated  was  not  con- 
sistent with  good  faith.  Brown  v.  Bedinger, 
72  Tex.  247. 

8.  Improvements  Under  Color  of  Title. — Ander- 
son v.  Williams,  59  Ark.  144;  Hannan  v.  Mc- 
Nickle,  82  Cal.  122;  Tripp  v.  Fausett,  94  Ga. 
330;  Finnegan  v.  Campbell,  74  Iowa  158; 
Welles  v.  Newsom,  76  Iowa  81;  Pfefferle  v. 
Wieland,  55  Minn.  202;  Carolina  Cent.  R.  Co. 
v.  McCaskill,  98  N.  Car.  526;  Browne  v. 
Davis,  109  N.  Car.  23;  Wood  v.  Conrad,  2  S. 
Dak.  334;  Stewart  v.  Stewart,  90  Wis.  516,  48 
Am.  St.  Rep.  949;  Falck  v.  Marsh,  88  Wis.  680. 

One  who  by  mistake  has  made  improvements 
on  another's  land  before  acquiring  a  colorable 
title  thereto  is  not  entitled  to  be  allowed  for 
the  same,  as  betterments,  in  an  action  of 
ejectment.  Anderson  v.  Williams,  59  Ark. 
144. 

4.  Improvements  Must  Be  Beneficial.  —  Morris 
v.  Tinker,  60  Ga.  466;  Woodhull  v.  Rosenthal, 
61  N.  Y.  382. 

5.  Measure  of  Value.  —  McMurray  Day,  70 
Ioiva67i;  Carolina  Cent.  R.  Co.  v.  McCaskill, 
98  N.  Car.  526;  Fort:/.  Allen,  110  N.  Car.  183. 
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(4)  Rents  and  Profits  from  Land  Improved  by  Occupant.  —  When  the  occu- 
pant of  land  has  made  improvements  upon  it  and  by  so  doing  increased  its 
annual  value,  it  is  a  delicate  question  to  decide  what  amount  shall  be  charged 
him  as  mesne  profits,  since  it  would  be  unjust  to  demand  of  him  profits  which 
arose  from  his  own  improvements.1  The  most  satisfactory  rule  that  has  been 
evolved  is  that  when  the  occupant  is  allowed  the  prime  cost  of  his  improve- 
ments when  made,  he  is  to  pay  for  the  use  and  occupation  of  the  land  at  its 
improved  value ; 2  but  when  the  improvements  are  estimated  according  to 
their  deteriorated  value  when  possession  is  given,  the  occupant  is  only  to  be 
charged  the  rent  value  of  the  land  in  its  original  state.3 

Land  Reduced  to  Cultivation.  —  This  rule  will  not  serve,  however,  where  the 


The  value  added  to  the  land  is  the  amount 
of  recovery  for  improvements,  irrespective  of 
their  cost.  Van  Bibber  v.  Williamson,  37  Fed. 
Rep.  756;  Young  v.  Com.  Mahoning  County, 
53  Fed.  Rep.  895;  Welles  v.  Newsom,  76  Iowa 
81;  Leavison  v.  Harris,  (Ky.  1890)  14  S.  W. 
Rep."  343;  Fletcher  v.  Brown,  35  Neb.  660; 
Lothrop  v.  Michaelson,  44  Neb.  633;  Gadsden 
v.  Desportes,  39  S.  Car.  131;  Pacquette  v. 
Pickness,  19  Wis.  219. 

Where  the  statute  allows  for  the  value  of 
the  "  improvements,"  this  means  beneficial 
improvements,  which  have  added  to  the  value 
or  worth  of  the  property.  "  The  occupant  is  to 
be  allowed,  not  the  expense  or  costs  of  such 
improvements,  but  the  amount  only  that  they 
have  actually  and  really  augmented  the  value 
of  the  property.  *  *  *  The  occupant  may  erect 
a  costly  business  house  in  a  locality  where  no 
business  is  transacted,  or  a  hotel  greatly  dis- 
proportioned  in  size  and  expensiveness  to  the 
wants  of  the  place.  He  could  not  be  allowed 
the  cost  of  these,  or  their  value  under  other 
circumstances.  The  question  is,  how  much 
the  improvements,  under  the  circumstances  of 
the  special  case,  are  worth  —  their  value  to  the 
property."  Childs  v.  Shower,  18  Iowa  261, 
citing  Parsons  v.  Moses,  16  Iowa  440;  2  Kent's 
Com.  336. 

1.  Occupant  Ought  Not  to  Be  Charged  Profits  on 
His  Own  Improvements.  —  In  charging  rents  and 
profits,  the  estimate  must  not  include  any 
profits  which  arise  exclusively  from  such  im- 
provements; for,  if  they  were  to  be  embraced 
by  the  estimate,  the  occupier  would,  in  fact, 
be  paying  for  the  profits  of  that  which  was  his 
own.  Therefore  the  estimate  of  rents  and 
profits  must  be  made  in  exclusion  of  such  as 
appear  to  have  arisen  from  the  occupying 
claimant's  own  expenditure  in  improvements. 
Neale  v.  Hagthrop,  3  Bland  (Md.)  551. 

In  Beverly  v.  Burke,  9  Ga.  440,  54  Am.  Dec. 
351,  it  was  held  that  if  "  the  profits  of  the 
premises  have  been  increased  by  repairs,  it  is 
proper  for  the  jury  to  take  into  consideration 
these  repairs  and  to  diminish  the  profits  by 
them,  but  not  below  the  amount  which  the 
premises  would  have  been  worth  without  such 
repairs."  Cited  with  approval  in  Averett  v. 
Brady,  20  Ga.  523. 

Mesne  profits,  though  arising  chiefly  out  of 
the  improvements,  and  though  the  land,  if 
vacant,  would  have  been  worth  nothing  for 
rent,  are  not  to  be  diminished  on  account  of 
the  value  added  to  the  land  by  constructing 
the  improvements,  unless  there  be  some  evi- 
dence of  what  amount  in  value  was  so  added, 
nor  unless  the  defendant  made  the  improve- 


ments, or  they  were  made  by  some  person 
from  or  through  whom  his  claim  of  title  was 
derived.    Jenkins  v.  Means,  59  Ga.  55. 

Improvements  Destroyed  by  Fire.  —  Where  the 
improvements  made  on  the  land  by  the  de- 
fendant in  an  action/  of  ejectment  have  been 
destroyed  by  casualty  before  the  trial,  and  he 
is  thereby  deprived  of  his  right  to  compensa- 
tion for  them  in  case  the  plaintiff  recovers  the 
land,  the  plaintiff  will  not  be  entitled  to  re- 
cover, as  mesne  profits  or  rents  during  any 
portion  of  the  time  of  the  defendant's  posses- 
sion, anything  more  than  the  reasonable  value 
of  the  rent  of  the  premises,  without  the  im- 
provements made  by  the  defendant  and  de- 
stroyed.   Nixon  v.  Porter,  38  Miss.  401. 

Where  Defendants  in  a  Partition  Proceeding  are 
bona  fide  purchasers,  and  have  put  improve- 
ments on  portions  of  the  land,  and  have  rented 
such  portions  by  perpetual  leases,  the  ground 
rents  that  are  due  to  the  enhanced  value  of  the 
land  consequent  upon  such  improvements  are 
not  lo  be  charged  to  such  defendants  in  taking 
an  account  of  rents  and  profits.  Worthington 
71.  Hiss,  70  Md.  172. 

2.  Rule  When  Prime  Cost  of  Improvements  Is 
Allowed.  —  Bell  v.  Barnet,  2  J.  J.  Marsh.  (Ky.) 
516;  Barnett  v.  Higgins,  4  Dana  (Ky.)  565; 
Miller  v.  Ingram,  56  Miss.  510.  See  also 
Evetts  v.  Tendick,  44  Tex.  570. 

3.  Rule  When  Deteriorated  Value  Is  Allowed.  — 
Adkins  v.  Hudson,  19  Ind.  392;  Elliott  v.  Arm- 
strong, 4  Black.  (Ind.)  424;  Dungan  v.  Von 
Puhl,  8  Iowa  263;  Hentig  v.  Redden,  1  Kan. 
App.  163;  Johnson  v.  Futch,  57  Miss.  73; 
Moore  v.  Cable,  1  Johns.  Ch.  (N.  Y.)  385.  See 
also  Evans  v.  Holmes  County,  (Miss.  1S92)  11 
So.  Rep.  652. 

Under  the  Iowa  statutes,  the  occupant  of 
land  under  color  of  title  who  is  found  not  to 
be  the  rightful  owner  thereof  is  to  be  paid  for 
valuable  improvements  made  by  him  in  good 
faith,  and  their  value  is  to  be  ascertained  by 
their  worth  at  the  time  the  appraisement  is 
made.  As  resulting  from  this  rule,  it  was  held 
that  the  occupant  should  not  be  charged  with 
the  rent  of  the  improvements  made  by  him, 
but  should  pay  whatever  the  land  was  worth 
to  him.  The  estimate  should  be  made  upon 
all  the  land  brought  into  a  state  of  cultivation 
by  him,  and  suitable  for  the  raising  of  crops 
or  for  farming  purposes;  but  no  rent  should 
be  charged  for  the  use  of  buildings  or  farm 
fixtures  erected  by  the  occupant.  A  deduction 
should  be  made  for  any  injury  done  to  the 
land  by  cutting  timber,  or  otherwise,  by  the 
occupant,  while  in  possession.  Dungan  v. 
Von  Puhl,  8  Iowa  263. 
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occupant  has  merely  reduced  land  to  cultivation,  and  it  is  difficult  to  lay  down 
a  rule  that  will  work  alike  fairly  and  equitably  in  all  cases.  Although  the 
land  may  have  been  valueless  in  its  original  condition,  and  though  its  value- 
may  be  altogether  due  to  the  occupant's  own  labor,  no  better  rule  has  been 
devised  than  to  charge  him  with  its  value  for  the  purpose  to  which  he  has 
devoted  it.1 

b.  Waste  and  Special  Damages.  —  Although  the  action  for  mesne  profits 
at  common  law  was  brought  more  particularly  to  recover  rents  and  profits 
derived  from  the  land,  yet  damages  for  waste  and  dilapidation  might  also  be 
recovered  under  proper  allegations  in  the  declaration ; 2  and  the  same  is  gen- 


1.  Land  Reduced  to  Cultivation.  —  The  owner 
of  realty  is  entitled  to  rents  and  profits  from 
the  occupying  claimant  according  to  the  value 
of  the  land  for  the  purpose  to  which  it  is  de- 
voted by  the  occupant.  He  cannot  claim  rent 
for  improvements  made  by  the  occupant,  but 
he  is  entitled  to  compensation  for  the  increased 
adaptation  of  the  land  to  the  occupant's  uses, 
even  though  brought  about  by  the  occupant's 
own  labor.    Wolcott  v.  Townsend,  49  Iowa  456. 

In  Dungan  v.  Von  Puhl,  S  Iowa  263,  it  is  said : 
"  In  the  early  settlement  of  the  western  coun- 
try the  use  and  occupation  of  unimproved 
prairie  or  timber  land  would,  as  a  general 
rule,  be  considered  of  no  value.  The  annual 
rents  and  profits  of  such  land  would  be  consid- 
ered nothing.  But  if  the  land  is  inclosed  and 
put  in  a  state  suitable  for  cultivation  and  the 
raising  of  crops,  not  only  is  a  value  added  to 
the  land  above  the  mere  cost  or  value  of  the 
improvements  put  upon  it,  but  the  occupant 
may  reasonably  be  charged  a  fair  sum  for  the 
use  and  occupation  of  the  land  in  its  improved 
state,  without  having  the  right  to  complain 
that  he  is  required  to  pay  rent  for  improve- 
ments made  by  himself.  He  pays  rent,  not 
upon  such  improvements,  but  upon  land 
worth  more  for  the  purpose  for  which  he  uses 
it  by  reason  of  its  being  brought  into  a  state  fit 
for  cultivation.  The  owner  is  entitled  to  rents 
and  profits  according  to  the  value  of  the  land 
for  the  purpose  to  which  it  is  devoted  by  the 
occupant.  The  occupant  is  to  pay  what  the  use 
of  the^land  is  worth  to  him.  In  such  a  rule,  we 
think,  there  will  nothing  be  found  inequitable. 
It  does  not  require  the  occupant  to  pay  rent  on 
improvements  made  by  himself.  But  it  does 
require  him  to  pay  rent  according  to  the  in- 
creased adaptation  of  the  land  for  the  purpose 
for  which  it  is  used,  though  such  adaptation 
has  been  brought  about  by  the  occupant's  own 
labor.  It  is  difficult  to  lay  down  a  rule  that 
will  work  alike  fairly  and  equitably  in  all 
cases  —  of  land  improved  by  inclosure,  and  by 
being  rendered  suitable  for  the  raising  of 
crops,  and  of  an  unimproved  lot  in  a  town  or 
city.  All  that  we  can  say  is  that  the  occu- 
pant is  to  be  charged  for  the  rents,  whatever 
the  use  of  the  property  has  been  worth  to  him, 
whether  it  be  prairie  land  or  a  vacant  city  lot. 
While  he  has  the  right  to  claim  payment  for 
the  value  of  his  improvements,  he  cannot  com- 
plain of  being  held  to  pay,  as  rents  and  profits 
to  the  owner,  all  that  the  property  has  been 
worth  to  him,  nor  in  being  held  to  the  rule 
that  the  value  of  such  rents  may  be  increased 
bv  the  labor  he  has  placed  upon  it." 

Where  a  party  has  taken  possession  of 
vacant  land  and  reduced  it  to  cultivation,  he 


will  not  be  excused  from  the  payment  of  rents 
after  a  recovery  in  ejectment  against  him.  In 
such  case  the  jury  should  allow,  as  damages, 
the  reasonable  value  of  the  premises,  as  though 
they  had  been  vacant  at  the  commencement  of 
five  years  before  the  filing  of  the  suggestions, 
and  had  been  leased  for  that  term,  with  thc 
oblig'ation  on  the  lessee  to  make  the  improve- 
ment. The  defendant  should  not  be  required 
to  pay  for  the  use  of  improvements  made  by 
him  within  the  period  of  limitation.  Ring- 
house  v.  Keener,  63  111.  230. 

2.  Extra  Damages  for  Waste  May  Be  Given  in 
Actions  for  Mesne  Profits. — Cooch  v.  Geery,  3 
Harr.  (Del.)  423;  Ashmead  v,  Wilson,  22  Fla. 
255;  Emrich  v.  Ireland,  55  Miss.  390;  Dewey 
<•.  Osborn,  4  Cow.  (N.  Y.)  329. 

In  an  action  of  trespass  to  recover  mesne 
profits,  the  plaintiff  may  recover  more  than  the 
rent  or  yearly  value  of  the  land;  he  may 
charge  all  actual  damage  and  injury  to  the 
premises.  Huston  v.  Wickersham,  2  W.  &  S. 
(Pa.)  308. 

The  plaintiff  shall  have  rent,  and  if  the  cir- 
cumstances render  it  proper  and  necessary  to 
make  him  whole,  he  is  entitled  to  damages  for 
waste  or  special  injury  beyond  the  measure  of 
rents.    Johnson  v.  Futc'n,  57  Miss.  73. 

At  common  law  the  action  for  mesne  profits, 
after  recovery  in  ejectment,  was  in  the  form  of 
an  action  of  trespass,  and  although  the  general 
rule  was  that  the  plaintiff  was  entitled  to  re- 
cover in  such  an  action  the  annual  value  of  the 
land,  it  was  held  in  some  cases  that  he  was  not 
confined  to  that,  and  it  was  said  by  the  court 
in  Goodtitle  v.  Tombs,  3  Wils.  118:  "  The 
plaintiff  is  not  confined  in  this  case  to  the  very 
mesne  profits  only,  but  he  may  recover  for  his 
trouble,  etc.  I  have  known  four  times  the 
value  of  the  mesne  profits  given  by  a  jury  in 
this  sort  of  action  of  trespass.  If  it  were  not 
to  be  so  sometimes,  complete  justice  could 
not  be  done  to  the  party  injured."  Quoted  in 
Wallace  v.  Berdell,  101  N.  Y.  13. 

Punitive  Damages. —  In  trespass  for  mesne 
profits  punitive  damages  are  allowed  only 
when  the  defendant  has  shown  malice  or  bad 
faith.    Hcrreshoff  v.  Tripp,  15  R.  I.  92. 

Expenses  of  Prosecuting  Suit.  —  In  Wilt  v. 
Vickers,  8  Watts  (Pa.)  227,  and  Rogers  v.  Fales, 
5  Pa.  St.  154,  it  was  held  that  the  expense  of 
prosecuting  an  action  of  trespass  was  a  proper 
subject  of  consideration  by  the  jury  in  assess- 
ing the  damages.  But  this  principle  was 
overruled  in  Good  v.  Mylin,  8  Pa.  St.  51,  49 
Am.  Dec.  493. 

In  Alexander  v.  Herr,  11  Pa.  St.  537,  it  was 
held  error  for  the  court  to  have  charged  the 
jury  in  an  action  of  trespass  for  mesne  profits 
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erally  true  whore  damages  are  now  recovered  in  ejectment.1  Under  some  of 
the  statutes,  however,  the  damages  in  ejectment  are  confined  to  the  rents  and 
profits,  and  damages  for  waste  and  injury  must  be  recovered  in  a  separate 
action.2 

c.  Interest.  — The  allowance  of  interest  on  the  fair  annual  value  of  the 
premises  during  the  period  they  have  been  wrongfully  withheld  is  a  proper 


that  they  were  to  find  the  expense  of  the 
plaintiff  in  prosecuting  it  and  such  other  dam- 
ages as  they  might  think  him  entitled  to  re- 
cover from  the  evidence.  In  this  case, 
Gibson,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "  It  was  intended,  in  Good  v. 
Mylin,  8  Pa.  St.  51,  49  Am.  Dec.  493,  to  re- 
store the  common-law  rule  of  damages  to  what 
it  was  before  Wilt  v.  Vickers,  8  Watts  (Pa.) 
227,  and  Rogers  v.  Fales,  5  Pa.  St.  154,  but 
not  to  touch  the  exceptions  to  it  in  trespass  for 
mesne  profits.  A  recovery  for  more  than  the 
annual  value,  however,  may  not  be  an  excep- 
tion; for  violence  to  the  possession,  damage  to 
the  freehold,  and  possibly  other  wrongs  to  the 
tenant,  may  be  separate  parts  of  one  immedi- 
ate injury.  But  it  is  to  be  considered  how  far 
the  courts  have  sanctioned  a  verdict  for  dam- 
ages which  were  not  a  part,  but  a  conse- 
quence, of  the  trespass,  and  which  were  not 
even  special  damages  that  might  be  laid  and 
proved  as  such;  for  if  any  specific  principle 
can  be  extracted  from  the  anomalous  decisions 
and  dicta  on  the  subject,  we  are  bound  to  fol- 
low, but  not  extend  it.  The  dicta  seem  to 
have  been  predicated  by  judges  who  had  no 
precise  idea  of  it,  for  they  have  not  defined  it 
by  any  landmarks.  In  Goodtitle  v.  Tombs,  3 
Wils.  118,  it  was  said  the  plaintiff  may  recover 
for  his  trouble,  etc.;  in  Nowel  v.  Roake,  7  B. 
&  C.  404,  14  E.  C.  L.  61,  that  he  may  recover 
the  costs  of  a  writ  of  error  between  attorney 
and  client;  and  in  Doe  v.  Huddart,  2  C.  M.  & 
R.  316,  that  the  costs  of  a  previous  ejectment 
may  be  recovered;  on  the  authority  of  which 
the  text  writers,  speaking  quite  as  loosely, 
seem  to  have  thought  that  the  plaintiff  may 
recover,  not  only  the  costs  of  previous  proceed- 
ings, but  any  extra  damages  the  justice  of  the 
case  may  require.  Costs  of  a  previous  action 
have  doubtless  been  recovered,  but  it  is  by  no 
means  certain  that  counsel  fees,  and  compen- 
sation for  expense  and  trouble  have  been 
treated  as  such.  In  England  the  costs  of  an 
attorney  proper  are  different  things;  and  if 
more  was  meant,  the  relaxation  of  the  rule  has 
gone  to  a  fearful  length.  Clients  would  pay 
liberally  out  of  the  pockets  of  their  adversa- 
ries; and  jurors  would  not  wei^h  their  claims 
for  trouble  in  golden  scales.  But  it  is  contrary 
to  principle  to  allow  costs  which  have  become 
a  debt  by  judgment  to  be  recovered  a  second 
time  as  damages  in  trespass.  By  force  of 
precedent,  however,  I  presume  it  may  be  done. 
If  trouble  and  expense  are  subjects  of  com- 
pensation, why  are  they  not  also  included  in 
the  original  judgment?  But  it  would  have 
been  viewed  as  a  startling  novelty.  A  separate 
suit  could  not  lie  for  the  trouble  and  expense 
of  a  previous  one;  and  there  is  no  reason  why 
they  should  be  component  parts  of  a  cause  of 
action,  in  common  with  something  else. 
There  is  no  case  in  which  compensation  has 
been  specifically  recovered  for  them."  See 


also  Herreshoff  v.  Tripp,  15  R.  I.  92.  Com- 
pare Hegar  v.  De  Groat,  3  N.  Dak.  354. 

1.  Extra  Damages  May  Be  Recovered  in  Eject- 
ment. —  Alsop  v.  Peck,  2  Root  (Conn.)  224. 

In  ejectment  the  plaintiff  may  recover,  in 
addition  to  mesne  profits,  all  the  damage  done 
to  the  premises  by  the  defendant  while  wrong- 
fully in  possession.  Lippett  v.  Kelley,  46  Vt. 
516.    Compare  Walker  v.  Hitchcock,  19  Vt.  634. 

The  jury  are  not  confined  in  their  verdict  to 
the  mere  rent  of  the  premises,  although  the 
action  is  said  to  be  brought  to  recover  the 
rents  and  profits  of  the  estate,  but  may  give 
such  extra  damages  as  they  may  think  the 
particular  circumstances  of  the  case  demand. 
Drexel  v.  Man,  2  Pa.  St.  271. 

Although  the  Word  "  Damages  "  Used  in  the  Stat- 
ute May  More  Particularly  Refer  to  Mesne  Profits, 
there  can  be  no  inconsistency  in  joining  in  the 
action  a  claim  for  injuries  done,  such  as  cut- 
ting or  destroying  timber,  tearing  down  fences, 
and  destroying  the  growing  crops.  Hillman 
v.  Baumbach,  21  Tex.  203. 

The  provisions  of  Rev.  Stat.  Mass.,  c.  101,  for 
the  recovery  by  the  demandant  in  a  writ  of 
entry  of  damages  for  rents  and  profits,  and  for 
waste,  supersede  all  previously  existing  reme- 
dies therefor  at  common  law;  and  such  dam- 
ages need  not  be  specifically  demanded  in  the 
writ.  Raymond  v.  Andrews,  6  Cush.  (Mass.) 
265. 

"  As  to  the  Amount  of  Damages,  the  Jury  Are 
the  Only  Proper  Judges  ;  there  is  no  general  rule 
and  the  quantum  depends  on  the  circumstances 
of  the  case."  Washington,  J.,  in  Brown  v. 
Galloway,  Pet.  (C.  C.)  291;  Mills  v.  Fletcher, 
100  Cal.  142. 

Buildings  Destroyed  by  Fire. —  In  a  suit  for 
the  recovery  of  land  the  plaintiff  cannot  recover 
as  damages  the  value  of  buildings  which  have 
been  destroyed  by  fire,  unless  their  destruction 
has  been  caused  directly  and  immediately  by 
the  acts  of  the  defendant,  or  as  the  result  of 
a  series  of  causes  and  effects  proceeding  one 
from  another  and  not  speculatively  inferred, 
but  established  by  evidence  as  other  facts  are 
required  to  be  proved.  Willis  v.  Morris,  66 
Tex.  628,  59  Am.  Rep.  634. 

Neither  can  he  recover  the  amount  received 
by  the  defendant  from  a  policy  of  insurance 
on  the  buildings  destroyed.  Tongue  v.  Nut- 
well,  31  Md.  302. 

2.  Statutes  Limiting  Recovery  in  Ejectment  to 
Mesne  Profits.  —  Pacquette  v.  Pickness,  19  Wis. 
219.  See  also  Leland  v.  Tousey,  6  Hill  (N. 
YJ328;  Walker-'.  Hitchcock,  19  Vt.  637. 

In  an  action  for  the  possession  of  real  estate 
mesne  profits  may  be  recovered  as  damages; 
but  damages  for  waste  or  injury  to  the  freehold 
are  not  incident  to  such  action,  and  the  uniting 
of  a  suit  therefor  with  such  action  is  a  mis- 
joinder of  causes,  for  which,  however,  the 
judgment  will  not  be  reversed.  Bottorff  :•. 
Wise,  53  Ind.  32. 
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subject  for  the  consideration  of  the  jury  in  determining  the  amount  of  dam- 
ages which  the  plaintiff  is  entitled  to  recover.1 

EJIDOS.  —  In  Spanish  law,  lands  used  in  common  by  the  inhabitants  of  a 
place  for  pasture,  wood,  threshing-ground,  etc.  They  are  well  described  by 
our  word  "  commons."  s 

EJUSDEM  GENERIS.  —  See  OTHER ;  and  see  the  titles  INTERPRETATION ; 
Statutes.  . 

ELDER.  —  See  note  3. 

ELDERLY.  — "  Elderly  "  is  defined  to  mean  somewhat  old,  advanced 
beyond  middle  age,  bordering  on  old  age.* 

ELDEST.  (See  also  YOUNGEST,  and  see  the  title  WILLS.)  —  The  term 
"  eldest  son  "  standing  alone  means  the  first-born,  and  not  the  eldest  living  at 
the  testator's  death.5 


1.  Interest. —  If  the  jury  are  of  the  opinion 
that  an  allowance  for  inierest  is  necessary  to  a 
complete  indemnity,  they  are  at  liberty  to  in- 
clude it  in  their  estimate  of  damages.  Dana 
v.  Fiedler,  12  N.  Y.  51;  Walrath  v.  Redfield, 
18  N.  Y.  457;  Vandevoort  v.  Gould,  36  N.  Y. 
639;  Richmond  v.  Bronson,  5  Den.  (N.  Y.)  55; 
Hegar  v.  De  Groat,  3  N.  Dak.  304;  Sopp  v. 
Winpenny,  68  Pa.  St.  78;  Huston  v.  Wicker- 
sham,  2  W.  &  S.  (Pa.)  308;  Drexel  v.  Man.  2 
Pa.  St.  276.  Compare  Garlington  v.  Copeland, 
32  S.  Car.  57. 

Although  the  rents  and  profits  of  land  are 
estimated,  it  is  proper  to  charge  interest  upon 
them.    Boiling  v.  Lersner,  26  Gratt.  (Va.)  36. 

In  ascertaining  the  mesne  profits  or  the  rents 
of  premises  situated  in  the  city  of  New  York, 
interest  maybe  computed  upon  rents  from  the 
expiration  of  the  quarter  days,  instead  of  the 
expiration  of  the  year.  Jackson  v.  Wood,  24 
Wend.  (N.  Y.)  443. 

The  Possessor,  in  Continuous  Bad  Faith,  of  real 
estate  which  the  true  owner  at  last  recovers,  is 
chargeable,  under  the  claim  of  mesne  profits, 
with  what  the  premises  are  reasonably  worth 
annually,  and  interest  thereon  at  the  time  of 
the  trial.  An  allowance  of  five  per  cent,  in- 
terest in  a  Louisiana  case  was  held  to  have 
been  proper.  New  Orleans  v.  Gaines,  15 
Wall.  (U.S.)  624. 

2.  Hart  v.  Burnett,  15  Cal.  530;  Vernon 
Irrigation  Co.  v.  Los  Angeles,  106  Cal.  237. 

3.  Elder.  (See  also  the  title  Religious  Soci- 
eties)—  Where  a  statute  provided  that  at  the 
election  of  trustees  of  religious  corporations, 
two  elders  or  churchwardens  should  be  chosen 
to  act  as  inspectors  of  election,  the  term  elders 
was  held  to  be  exclusive  of  the  clergy,  and  to 
refer  to  the  subordinate  officers  known  by  that 
title.  Although  Baptist  clergymen  are,  in 
their  church,  called  elder*,  they  are  not  such 
within  the  meaning  of  this  act.  People  v. 
Peck,  11  Wend.  (N.  Y.)  604,  27  Am.  Dec.  104. 

4.  State  v.  Brodnax,  Phil.  L.  (61  N.  Car.)  45. 
0.  Eldest. —  Driver  v.  Frank,  8  Taunt.  468,  4 

E.  C.  L.  171;  Meredith  v.  Treffry,  12  Ch.  Div. 
171.  See  also  Livesey  v.  Livesey,  2  H.  L.  Cas. 
419- 

In  Hervey-Bathurst  v.  Stanley,  4  Ch.  Div. 
259,  Jessel,  M.  R.,  said:  "  It  is  said  that  the 
word  eldest  means  the  eldeet  born  of  one 
family.  It  may  mean  that  when  there  is  noth- 
ing else  —  perhaps  it  ought  to  mean  that  when 
there  is  nothing  else;  and  probably,  if  one 


were  considering  the  strictest  possible  use  of 
language,  the  meaning  of  the  words  '  eldest 
son  '  -would  be  the  one  eldest  born,  whether 
he  died  immediately  after  his  birth  or  not.  It  is 
true  that  where  the  eldest  son  when  an  infant 
dies,  and  the  second  son  comes  in,  he  is  said 
to  become  the  eldest;  and  so  he  does,  for  he 
takes  the  place  of  the  eldest ;  and  so  also  he 
does  in  another  way,  for  he,  being  the  next 
eldest  in  age,  becomes  the  eldest  surviving 
son,  that  is  to  say,  the  eldest  in  age.  That, 
therefore,  is  another  meaning  which  may  be 
attributed  to  these  words,  and  where  the  con- 
text shows  that  that  must  be  the  meaning,  it 
is  the  strict  meaning —  that  is  to  say,  the  word 
eldest  means  the  eldest  in  age.  In  the  other 
case  of  the  eldest  or  first-born  son,  it  also 
means  the  eldest  in  age,  because  the  first-born 
child  must  be  the  eldest  in  age;  but  where  it 
cannot  mean  merely  the  first  son,  that  is  to 
say,  first  born,  but  the  eldest  of  several  sons, 
it  must  mean  the  eldest  in  age,  and  that  must 
be  its  strict  meaning.  In  other  words,  if  you 
exclude  the  case  of  the  eldest  son  born,  then 
its  strict  meaning  is  the  eldest  of  the  other 
sons  born.  Now  it  appears  to  me  in  this  case 
that  this  will  excludes  the  idea  of  its  meaning 
the  eldest  son  born,  because  it  notes  the  fact 
of  the  sons  being  the  second,  third,  and 
fourth;  and,  therefore,  when  the  proviso  says 
that  in  case  either  the  second,  or  third,  or 
fourth  son  shall  become  the  eldest  son,  it  is 
impossible  it  can  mean  the  eldest  son  born. 
Consequently,  reading  this  proviso  strictly, 
we  see  that  that  which  may  be  the  primary 
signification  of  the  word  is  excluded,  and 
then  you  come  to  the  next,  which  is  still 
equally  a  strict  meaning,  namely,  the  eldest  in 
age."  But  on  appeal  to  the  House  of  Lords 
in  Bathurst  Errington,  L.  R.  2  App.  699,  it 
was  held  that  the  eldest  son  of  a  man  is  his 
first-born  —  the  primogenitus j  and  the  wcrds 
"  shall  become  the  eldeet  son  "  of  a  person 
living  at  the  date  of  a  will  cannot,  without  an 
explanatory  context,  be  extended  beyond  the 
lifetime  of  that  person;  they  are  connected 
with  the  heirship  of,  and  right  of  succession  to, 
a  living  man.  In  order  to  give  a  different  con- 
struction to  a  will,  the  word  "  surviving  " 
would  require  to  be  introduced  between  the 
word  eldest  and  the  word  "  son." 

But  in  provisions  for  children  "  except  an 
eldest  son,"  this  phrase  refers,  not  to  an  indi- 
vidual, but  a  character,  and  means  the  eldest 
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ELECT  ELECTION.  (See  also  the  titles  Elections,/^/  Equitable 
Election  ;  and  see  7  Encyc.  of  Pleading  and  Practice,  p.  360,  title 

ELECTION  OF  REMEDIES.  As  to  election  of  officers  of  private  corporations, 
see  the  title  OFFICERS  AND  AOENTS  (OF  PRIVATE  CORPORATIONS).)  — 
'*  Elect  "  means  to  select  or  choose  by  the  popular  voice  or  vote  ;  as  dis- 
tinguished  from  "appoint,"  which  is  by  an  individual.' 


living  son  at  the  time  of  vesting.  Matthews  z\ 
Paul,  3  Swanst.  328;  Domvile  v,  Winnington, 
53  L.  J.  R.  Ch.  Div.  782. 

Eldest  Male  Lineal  Descendant.  —  A  bequest  to 
the  "  eldest  male  lineal  descendant  then  living 
of  A."  goes  to  the  grandson  of  the  eldest  son 
of  A.,  and  not  to  a  son  of  his  youngest  son, 
although  the  latter  is  older  in  years.  Says 
Hyles,  J.:  "  The  word  eldest  is  correlative  to 
the  words  'second,  third,  and  fourth;'  and  the 
words  '  second,  third,  and  fourth  '  are  the  cor- 
relatives of  the  word  eldest.  If  so,  then  the 
word  eldest  means  '  first,'  and  the  phrase 
'  eldest  male  lineal  descendant  '  means  '  first 
male  lineal  descendant.'  Now,  if  the  words 
had  been  '  first  male  lineal  descendant,'  at 
least  the  appellant's  interpretation  regarding 
the  personal  age  of  the  individual  could  have 
found  no  place.  But  besides  this,  in  the 
strict  propriety  of  the  English  language,  the 
word  eldest  (though  its  etymology  be  the  same) 
is  not  synonymous  with  the  word  '  oldest,'  for 
the  word  eldest  does  not  necessarily  or  even 
primarily  import  eldest  in  personal  age.  Ac- 
cording to  Dr.  Johnson,  its  primary  meaning 
is  '  oldest,  that  has  the  right  of  primogeniture, ' 
and  its  secondary  meaning  is  '  the  person  that 
has  lived  most  years;'  and  surely  this  primary 
sense  of  the  word  is  as  agreeable  to  the  con- 
text as  any  other.  Therefore  it  should  seem 
that  the  word  eldest  here  taken  in  its  strict 
and  primary  acceptation,  means  eldest  in  the 
order  of  primogeniture,  not  eldest  in  personal 
age.  But  even  supposing  the  word  eldest  to 
be  synonymous  with  '  oldest,'  it  is  by  no 
means  clear  that  it  is  to  be  taken  out  of  its 
place,  and  read  with  the  word  '  descendant,'  as 
if  it  immediately  preceded  that  substantive, 
and  qualified  it,  and  it  only.  On  the  contrary, 
it  may  well  and  more  naturally  be  considered 
as  part  of  a  compound  adjective  composed  of 
the  three  words  '  eldest,  male,  and  lineal.'  So 
read,  it  qualifies  the  word  '  lineal  '  as  well  as 
the  word  '  descendant.'  denoting  no  less  the 
oldest  line  than  the  oldest  descendant  in  that 
line."  Thelusson  v.  Rendlesham,  7  H.  L. 
Cas.  429. 

One  Son.  —  Where  there  is  but  one  son,  he  is 
the  eldest.  Tuite  v.  Bermingham,  L.  R.  7  H. 
L.  634.  See  also  Johnson  v.  Foulds,  L.  R. 
5  Eq.  275. 

I.  Appointment  Distinguished.  (See  also  the 
title  Appointment,  vol.  2,  p.  474.)  —  Speed  v. 
Crawford,  3  Mete.  (Ky.)  207;  Police  Com'rs 
v.  Louisville,  3  Bush  (Ky.)  602;  Conger  v. 
Gilmer,  32  Cal.  76. 

In  Magruder  v.  Swann,  25  Md.  214,  it  is 
said:  "  No  latitude  of  construction  can  justify 
the  reading  of  elected  as  the  synonym  of  '  ap- 
pointed.' " 

Section  315  of  the  Code  of  California  pro- 
vided for  an  application  to  the  district  court, 
where  any  member  of  a  body  corporate  felt 
himself  aggrieved  by  an  election  of  a  director; 


it  was  held  that  this  section  did  not  apply  to 
the  case  where  a  director  was  appointed  to  fill 
a  vacancy,  there  being  a  distinction  between 
an  election  and  an  appointment  The  court 
said:  "The  term  election  carries  with  it  the 
idea  of  a  choice,  in  which  all  who  are  to  be 
affected  with  the  choice  participate,  whereas 
from  the  word  '  appointment  '  we  understand 
that  the  duties  of  the  appointee  are  for  others 
than  those  by  whom  he  is  appointed.  As  dis- 
tinguished from  an  election,  an  appointment  is 
generally  made  by  one  person,  or  by  a  limited 
number,  acting  with  delegated  powers;  while 
an  election  is  the  direct  choice  of  all  the  mem- 
bers of  the  body  from  whom  the  choice  can 
be  made.  Bouvier,  under  the  word  Election, 
says:  '  Etymologically,  election  denotes  choice, 
selection  out  of  the  number  of  those  choosing. 
In  common  use,  however,  it  has  come  to  de- 
note such  a  selection  made  by  a  distinctly  de- 
fined body.'  In  the  American  and  English 
Encyclopaedia  of  Law,  under  the  heading 
Appointment,  it  is  said:  '  The  appointment  to 
a  public  office  is  made  by  one  or  more  possess- 
ing delegated  powers,  as  distinguished  from 
election,  where  the  right  is  exercised  by 
many;'  and  the  term  elect  is  therein  defined, 
'  to  select  or  choose  by  the  popular  voice  or 
vote,  as  distinguished  from  appoint,  which  is 
by  an  individual.'  In  Rapaljeand  Lawrence's 
Law  Dictionary,  under  the  term  Appointment, 
it  is  said:  '  Appointment  to  an  office  or  trust 
implies  the  conferring  of  the  dignity  by  the 
act  of  one  or  more  individuals  having  power 
to  select  the  person  appointed;  election  is  the 
selection  of  the  person  by  the  votes  of  an 
entire  class.'  '  No  latitude  of  construction 
can  justify  the  reading  of  elected  as  the 
synonym  of  "  appointed."  '  Magruder  v. 
Swann,  25  Md.  214.  See  also  State  v.  Irwin, 
5  Nev.  in  ;  Police  Com'rs  v,  Louisville,  3  Bush 
(Ky.)  602;  Speed  v.  Crawford,  3  Mete.  (Ky.) 
207;  State  v.  Barbour,  53  Conn.  76;  Conger  t. 
Gilmer,  32  Cal.  75."  Wickersham  v.  Brittan. 
93  Cal.  37. 

But  see  State  v.  Harrison,  113  Ind.  444, 
where  it  was  held  that  a  selection  to  office,  by 
the  general  assembly,  when  that  body  was 
authorized  to  elect,  was  an  election. 

Same  —  Successor.  —  Where  a  statute  provides 
that  an  officer  shall  hold  his  office  until  his 
successor  shall  have  been  elected  and  qualified, 
elected  is  not  equivalent  to  "  chosen  "  or 
"  designated,"  and  an  incumbent  cannot  be 
deprived  of  his  office  by  the  appointment  of  a 
successor.    Kimberlin  v.  State,  130  Ind.  120. 

Same  —  Popular  Vote.  —  The  word  elected  im- 
plies a  popular  vote  unless  otherwise  qualified. 
State  v.  Arrington,  18  Nev.  419. 

The  Constitution  of  Nevada  provided  that 
the  legislature  should  not  pass  local  or  special 
laws  regulating  the  election  of  county  and 
township  officers.  In  construing  this  provision 
the  court,  in  Stater.  Irwin,  5  Nev.  121,  said: 
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"  When  words  are  used  in  a  constitution,  un- 
less so  qualified  by  accompanying  language  as 
to  alter  their  ordinary  and  usual  meaning, 
they  must  be  received  in  such  meaning.  The 
word  elected,  in  its  ordinary  signification,  car- 
ries with  it  the  idea  of  a  vote,  generally  popu- 
lar, sometimes  more  restricted,  and  cannot  be 
held  the  synonym  of  any  other  mode  of  filling 
a  position.  Magruder  v.  Swann,  25  Md.  214. 
This  is  clearly  the  sense  of  the  use  of  the  word 
in  the  clause  referred  to." 

Elective.  —  An  act  requiring  those  officers 
elected  at  a  first  general  election  to  qualify 
within  a  certain  time  applies  only  to  those 
actually  elected  at  that  election,  and  not  to 
those  who  should  have  been,  but  who  were 
not  chosen  until  a  subsequent  election.  It 
would  be  giving  a  strained  and  unnatural 
meaning  to  the  word  to  interpret  it  as  "  elec- 
tive," or  "  such  as  should  be  elected."  Bean 
v.  Territory,  3  Wash.  Ter.  129. 

Members  Elected.  —  Where  the  constitution 
provides  that  "  no  bill  shall  be  passed  by  either 
branch  of  the  legislature  without  an  affirmative 
vote  of  a  majority  of  the  members  elected 
thereto,"  an  act  will  not  be  adjudged  unconsti- 
tutional which  was  passed  by  the  vote  of  eleven 
senators  in  a  body,  which,  when  full,  consisted 
of  twenty-two,  but  in  which  there  was  a  va- 
cancy, caused  by  the  resignation  of  a  senator. 
Osburn  v.  Staley,  5  W.  Va.  85,  13  Am.  Rep.  640. 
The  court  said:  "  While  the  legislature  is  gov- 
erned by  the  spirit  of  the  constitution,  the 
courts  cannot  declare  an  act  of  the  legislature 
invalid  unless  its  invalidity  is  placed,  in  their 
judgment,    beyond    reasonable    doubt.  A 


reasonable  doubt  must  be  solved  in  favor  of 
the  legislative  action,  and  the  act  be  sustained. 
The  courts  must  be  guided  by  the  express 
words  of  the  constitution,  and  not  by  its  sup- 
posed spirit.  Whenever  an  act  of  the  legisla- 
ture can  be  so  construed  and  applied  as  to 
avoid  conflict  with  the  constitution,  and  give 
it  force  of  law,  such  construction  will  be 
adopted  by  the  courts.  *  *  *  In  the  light 
of  these  well  established  rules,  what  is  the 
meaning  which  should  be  given  by  the  courts 
to  the  words,  '  members  electedV  If  they  can 
be  held  to  mean  persons  who  are  members  at 
the  time  the  vote  is  taken,  then  the  bill  was 
passed  b}'  a  sufficient  number  of  votes.  The 
words  appear  to  mean  that  a  person  must  be 
a  '  member,'  as  well  as  elected;  and  if  a  sena- 
tor resigns  his  seat,  and  his  resignation  is  ac- 
cepted, is  he  still  a  '  member?'  It  is  certainly 
not  clear  beyond  a  reasonable  doubt  that  the 
words  '  members  elected  '  can  only  refer  to 
persons  elected  at  the  last  preceding  elections, 
although  they  may  have  ceased  to  be  members 
at  the  time  the  vote  is  taken  on  the  passage  of 
a  bill;  and  a  reasonable  doubt  as  to  this  is 
sufficient  to  sustain  the  validity  of  the  act  in 
question.  And  again,  according  to  another 
rule  of  construction  stated,  that  whenever  an 
act  of  the  legislature  can  be  so  construed  as 
to  avoid  conflict  with  the  constitution,  and 
give  it  force  of  law,  such  construction  will  be 
adopted  by  the  courts.  The  construction  that 
'  members  elected  '  refers  to  those  who  were 
members  at  the  time  the  vote  was  taken, 
should  be  adopted  to  sustain  the  validity  of 
the  act.    Osburn  v.  Staley,  5  W.  Va.  94. 
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I.  Definition  —  Scope  of  Title,  562. 

II.  Authority  to  Hold  Elections,  562. 

1.  Necessity  for  Authority,  562. 

a.  In  General,  562. 

b.  Naked  Authority  Without  Means  of  Holding  -Election,  563. 

c.  Repeal  of  Election  Laws,  563. 
a.  How  Authority  Is  Conferred,  563. 

a.  Federal  Elections,  563. 

(1)  Senators  a?ul  Representatives,  563. 

(2)  Electors  for  President  and  Vice-President,  565. 

b.  Territorial  Elections,  566. 

c.  State  and  Local  Elections,  567. 

3.  Compliance  tenth  Constitution  and  Statutes,  567. 

4.  Power  of  the  Legislature  to  Submit  Questions  to  Popular  Vote,  567.. 

m.  The  Right  of  Suffrage  and  Regulations  in  General,  568. 

1.  General  Poiver  to  Withhold  or  Regulate  the  Right,  568. 

2.  How  the  Right  May  Be  Extended  or  Restricted,  569. 

a.  In  General,  569. 

b.  In  the  United  States,  569. 

(1)  In  General,  569. 

(2)  Power  of  Congress,  570. 

(3)  Effect  of  the  Federal  Constitution,  571. 

(a)  Article  1,  571. 

(b)  Fourteenth  Amendment,  572. 
(V)  Fifteenth  Amendment,  572. 

(4)  Power  of  the  State  Legislatures,  573. 

(  a  )  Cannot  Restrict  or  Extend  the  Constitutional  Right,  573- 
aa.  In  General,  573. 

bb.  Limiting  the  Right  to  a  Certain  Number  of 

Candidates ,  574. 
cc.  Cumulative  Voting,  574. 
(  b  )  But  May  Regulate  the  Exercise  of  the  Right,  574. 
(  c  )  Provisions  as  to  Nominations,  575. 
</)  Provisions  as  to  the  Qualifications  of  Voters,  575. 
e  )  Provisions  for  Registration  and  for  Proof  of  Qualifi- 
cation, 579. 

(_/)  Provisions  as  to  Time  and  Place  of  Voting,  582. 
aa.  I?i  General,  582. 
bb.  Soldiers'  Voting  Places,  582. 
Regulations  Governing  Congressional  Elections,  583. 
(  h  )  Constitutional  Requirement  that  Elections  Shall  Be  Free 

and  Equal,  583. 
(  /  )  Prohibition  Against  Class  Legislation,  5  84. 
(/)  Partial  Unconstitutionality  of  Laws,  584. 

(5)  Power  of  Territorial  Legislatures,  585. 

3.  Australian  Ballot  System,  585. 

a.  In  General,  585. 

b.  Application  to  Municipal  Elections,  586. 

c.  Constitutionality  of  Laws,  586. 
(1)  In  General,  586. 
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(2)  Provisions  as  to  Nominations,  587. 

(3)  Provisions  for  Official  Ballot  and  for  Secrecy,  587. 

IV.  Construction  of  Election  Laws,  588. 

1.  In  General,  588. 

2.  Following  Construction  in  Other  Countries  or  States,  588. 

3.  Whether  Provisions  Are  Mandatory  or  Directory,  588. 

4.  Provisions  for  Secrecy  of  the  Ballot,  588. 

5.  Regulations  Not  to  Be  Extended  by  Construction,  589. 

6.  Meaning  of  Particular  Words  and  Phrases:,  589. 
V.  Qualifications  of  Electors,  589. 

1.  Citizenship,  589. 
2-  Age,  590. 

3.  Race,  591. 

4.  Sex,  591. 

5.  Educational  Qualification,  592. 

6.  Payment  of  Taxes,  593. 

a.  ///  General,  593. 
^.   77/£  Assessment,  593. 
Payment,  594. 

7.  Property  Qualification,  595. 

8.  Residence,  596. 

a.  ///  General,  596. 

Residence  Defined  and  Considered,  598. 
^.  /Ti97£'  Residence  May  Be  Lost  or  Acquired,  599. 

(1)  Intent  Must  Concur,  599. 

(2)  Change  of  Residence  Must  Be  Actual,  599. 

(3)  Change  Must  Be  Absolute,  599. 

(4)  Change  Must  Be  Permanent,  599. 

(#)  Temporary  Absence  or  Presence,  599. 
Finality  Not  Essential,  602. 

(5)  Residence  for  Particular  Purposes,  603. 
</.  Time  When  an  Acquired  Residence  Begins,  607. 

e.  Residents  of  United  States  Territory  Within  the  State,  607. 
VI  Disqualification  and  Disfranchisement,  607. 

1.  Pauper  age,  607. 

2.  Want  of  Mental  Capacity,  608. 

3.  Forfeiture  of  Citizenship,  609. 

4.  Crime,  609. 
VIL  Registration,  611. 

1.  Registration  in  the  United  States,  611. 

a.  Power  to  Enact  Registry  Laws,  611. 

b.  Necessity  for  Enactment  of  Registration  Laws,  611. 

c.  Applicability  of  General  Registration  Laws  to  Particular  Elect  ion  % 

and  Places,  611. 

d.  What  Constitutes  a  Registration  Law,  612. 

e.  Appointment,  Qualifications,  and  Tenure  of  Registrars,  613. 

f.  Correction  of  Register,  613. 

g.  Inspection  of  Register,  614. 

h.  Persons  Entitled  to  Register,  614. 

i.  Time  of  Registration,  615. 

f.  Oath  Administered  to  Applicants  for  Registration,  615. 
k.  Questions  Asked  of  Applicant,  616. 
/.  Conclusiveness  of  Register  as  to  Right  to  Vote,  616. 
///.  Effect  of  Failure  to  Register  and  Irregularities  upon   Right  to 
Vote,  617. 

n.  Effect  of  Noncompliance  with  Registration  Laws  and  Irregularities 

on  Vote  or  Election,  618. 
o.  Presumption  in  Favor  of  Compliance  with  Law,  619. 
/.  Effect  of  Registration  Fraud  upon  Election,  619. 
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q.  Intimidation  of  Registrars,  620. 

r.  Registering  Officers  Quasi-judicial  Officers,  620. 

2.  Registration  in  England,  620. 

a.  List  of  Voters,  620. 

b.  Notice  of  Claim  to  Vote,  620. 

c.  Correction  of  Voters'  List,  621. 

d.  T/ie  Revising  Barrister,  622. 

e.  Review  of  Barrister  s  Decisions,  623. 

f.  Costs,  623. 

g.  The  Final  Register,  623. 

3.  Registration  in  Canada,  624. 

viii.  Calling  Elections,  Notice,  and  Other  Preliminary  Proceedings,  624. 

1.  In  General,  624. 

2.  Calling  Elections,  624. 

a.  L?i  General,  624.  . 

b.  Manner  of  Calling  Elections,  625. 

c.  Petition  for  Holding  Election,  625. 

d.  Writs  of  Election,  625. 

3.  Notice  or  Proclamation,  625. 

a.  Ln  General,  625. 

b.  Elections  to  Fill  Vacancies,  027. 

4.  Form  and  Sufficiency  of  Notice,  629. 

a.  Ln  General,  629. 

b.  By  Whom  Notice  Must  Be  Given,  630. 

c.  Sufficiency  as  to  Time,  630. 

d.  Statement  of  Purpose  of  Election  and  Other  Matters,  631. 

e.  Publication  and  Posting,  632. 

IX.  Nominations,  633. 

1.  Object  of  Nominations,  633. 

2.  Who  May  Nominate,  633. 

3.  Direct  Nomination  by  Electors,  634. 

a.  Number  Necessary  to  Nominate,  634. 

b.  Qualifications  of  Nominators,  635. 

c.  Effect  of  Participating  in  Another  Nomination,  635. 

d.  Nomination  Papers,  636. 

(1)  Form,  636. 

(2)  Signing,  Acknoivledgment,  and  Proof,  637. 

(3)  Filing,  638. 

e.  Electors'  Nominee  Cannot  Use  Party  Name,  639. 

4.  Party  Nominations,  641. 

a.  Principles  Governing  —  Ln  General,  641. 

(1)  What  Parties  May  Nominate,  641. 
?2)  Who  May  Be  Nominated,  642. 
(3)  Party  Rules,  642. 

b.  Nominating  Agencies,  642. 

(1)  Explanatory,  642. 

(2)  Nominating  Convention,  643. 

(  a  )  CVz//       Convention  —  Composition,  643. 
(    )  Election  of  Delegates,  645. 

(  c  )  Qualifications  and  Credentials  of  Delegates,  647. 

(  </)  Place  of  Meeting,  647. 

(  e  )  Organization,  648. 

(/)  Conduct  of  Convention,  648. 

Minority  Cannot  Nominate,  648. 
(/;)  Amalgamation  with.  Other  Conventions,  649. 
(  /'  )  Revocation  of  Nomination,  649. 

(3)  Conference,  649. 

(4)  Committee,  650. 

(5)  Caucus  of  Voters,  651. 

(6)  Primary  Election,  651. 
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c.  Certificates  of  Nomination,  652. 

(1)  Form,  652. 

(2)  Signing  and  Execution,  654. 

(3)  Filing,  654. 

5.  Powers  and  Duties  of  Various  Officers,  656. 

6.  Objections  to  Nominations  —  Contests,  658. 

a.  jurisdiction  to  Pass  on  Validity  of  Nominations,  658. 

(1)  Public  Officers,  658. 

(2)  Courts,  660. 

(3)  Party  Tribunals,  661. 

b.  Who  May  Raise  Objections,  662. 

c.  Time  for  Objecting,  662. 

d.  Notice,  662. 

e.  Objections  Must  Be  Specific,  663. 
/.  Objections  Must  Be  Material,  663. 
g.  Trial  of  Objections,  663. 

(1)  Manner  of  Trial,  663. 

(2)  Evidence,  663. 

(3)  fffoB  Ftfte        at  Primary  May  Be  Decisive  of  Contest,  663. 
//.  Appeals,  664. 

/'.  Nominations  Cannot  Be  Collaterally  Attacked,  664. 

j.  Rival  Nominations  by  Contending  Factions  of  a  Party,  664. 

X  Election  Officers,  665. 

1.  /;/  General,  665. 

2.  Election  or  Appointment,  Tenure,  and  Removal,  665. 

3.  Qualifications,  667. 

4.  Poivers  and  Duties,  668. 

a.  In  General,  668. 

b.  Duties  Are  Ministerial  dnd  Not  judicial,  668. 

c.  Poiver  to  Try  Question  of  Forfeiture  for  Crime,  669. 

5.  Effect  of  Ineligibility,  Disqualification,  Irregularities,  and  Misconduct, 

669. 

a.  Ineligibility  and  Disqualification,  669. 

b.  Misconduct  and  Irregularities,  670. 

(1)  In  General,  670. 

(2)  Appointment — Officers  De  Facto,  671. 

(3)  Omission  to  Be  Sworn,  672. 

(4)  Improper  Presiding  Officer,  672. 

(5)  Less  than  Proper  Number  Acting,  672. 

(6)  Improper  Person  Acting  with  Board,  673. 

6.  Civil  Liabilities,  673. 

a.  Action  for  Damages,  673. 

(1)  Rejection  of  Votes,  673. 

(2)  Refusal  to  Allow  Registration,  674. 

3)  Failure  to  Assess  Taxes,  674. 

4)  Failure  to  Canvass  Votes,  674. 

5)  False  Returns,  675. 

(6)  Absence  of  Wilfulness  or  Malice,  675. 

(7)  Damages,  676. 

(8)  Evidence  to  Show  Malice,  676. 

b.  Action  for  Penalty,  676. 

7.  Criminal  Liability,  677. 

8.  Compensation,  677. 

XI.  Time  of  Holding  Elections,  679. 

1.  ///  General,  679. 

2.  Poiver  to  Fix  or  Change  Time,  680. 

3.  Construction  of  Particular  Statutes,  681. 

4.  Election  of  Senators,  Representatives,  and  Delegates  in  Congress,  682. 

5.  Adjournments  and  New  Elections,  683. 
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XII.  Place  of  Holding  Elections,  684. 

1.  In  General,  684. 

2.  Effect  of  Votes  in  Wrong  Place,  685. 

3.  Power  to  Fix  Place,  686. 

4.  Establishing  and  Changing  Precincts  and  Voting  Places,  687. 

a.  In  General,  687. 

b.  Mode  of  Establishing  or  Changing,  687. 

c.  Time  of  Establishing  or  Changing,  687. 

d.  Where  Voting  Places  May  Be  Established,  687. 

e.  Disfranchisement  of  Voters,  689. 

(1)  In  General,  689. 

(2)  Number  and  Location  of  Voting  Places,  689. 
XIIL  Conduct  of  Elections,  690. 

1 .  Compliance  with  Statutory  Requirements  —  In  General,  690. 

2.  Necessity  for  Statutory  Provision,  691. 

3.  Special  Elections  —  By  What  Law  Governed,  691. 

4.  Opening  and  Closing  Polls,  691. 

5.  Voting  Rooms  and  Booths,  694. 

6.  Presence  of  Officers,  694. 

7.  Presence  of  Others  than  Officers,  694. 

a.  In  General,  694. 

b.  Presence  of  Police,  695. 

c.  Presence  and  Authority  of  United  States  Supervisors,  696.- 

8.  Registration  Books  or  Lists,  Check  Lists,  etc.,  696. 

9.  Ballot  Boxes,  697. 

10.  Voting  Machines,  698. 

11.  Voting,  698. 

a.  Method  of  Voting,  698. 

b.  Secrecy  in  Voting,  698. 

c.  Assisting  Voters,  699. 

(1)  In  General,  699. 

(2)  Constitutional  Right  to  Assistance,  700. 

(3)  Oath  or  Declaration  of  Disability,  701. 

(4)  Who  May  Render  Assistance,  702. 

(5)  Manner  of  Rendering  Assistance,  703. 

(6)  Ballots  Not  Marked  as  Directed,  704. 

(7)  Effect  of  Illegal  Assistance  to  Voters,  704. 

d.  Time  Allowed  to  Prepare  Ballot,  704. 

e.  Depositing  Ballots,  704. 

(1)  In  General,  704. 

(2)  Deposit  in  the  Wrong  Box,  705. 

f.  Challenge  and  Proof  of  Qualification,  705. 

g.  Withdrawal  or  Change  of  Vote,  706. 

h.  Powers  of  Officers  in  Rejecting  Votes,  706. 

(1)  In  General,  706. 

(2)  Refusal  to  Take  Oath  or  Answer  Questions,  707. 

(3)  Rejection  of  Vote  After  Reception,  707. 

12.  Ballots,  708. 

a.  Definition,  708. 

b.  Form  and  Contents,  708. 

(1)  In  General,  708. 

(2)  Name  of  Political  Party,  709. 

c.  Official  Ballots,  709. 

(1)  In  General,  709. 

(2)  Right  to  Have  Name  upon  Official  Ballot,  710. 

(3)  Number  of  Times  Name  May  Appear  upon  Ballot, 

(4)  Arrangement  of  Party  Tickets  and  Names,  713. 

(5)  Withdrawal  of  Candidate' s  Name,  713. 

(6)  Objection  to  Form  of  Ballot,  714. 
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(7)  Indorsement  of  Ballots,  714. 

(8)  Numbering  Ballots,  715. 

(9)  Emblems,  717. 

(10)  Blank  Spaces  for  Persons  Not  Nominated,  717. 

(11)  Indicating  Choice  upon  the  Ballots,  717. 

(  a  )        General,  717. 

(  ^  )  What  Constitutes  a  Proper  Mark,  718. 
(  r  )  Marking  with  Pencil,  Ink,  etc. ,  721. 
Position  of  the  Mark,  721. 

(12)  Spoiled  Ballots,  722. 

(13)  Effect  of  Official  Irregularities,  722. 
</.  Imperfections  in  Name  of  Candidate,  723. 

Inaccuracy  in  Designation  of  Office  or  Proposition,  725. 
Illegality  in  Ballots,  726. 

(1)  General,  726. 

(2)  Accidental  Marks,  728. 

(3)  Voter' s  Name  upon  the  Ballot,  729. 
Pasters,  729. 

Erasures,  730. 
I.  Double  Ballots,  731. 

Mutilated  Ballots,  731. 
^.  Double  Voting,  731. 

/.  Several  Offices,  and  Candidates  for  Only  One,  731. 
^3.  Custody  and  Disposition  of  Ballot  Boxes  and  Ballots,  732. 
c  /«  General,  732. 

^.  Destruction  of  Ballots  and  Failure  to  Destroy  Them,  733. 

^.  Potoer  of  Court  to  Compel  Production  of  Ballots  as  Evidence,  733. 

XIV.  Count,  Return,  Canvass,  and  Recount  or  Recanvass,  7.34. 

1.  ///  General,  734. 

2.  Count  of  Votes,  734. 

tf.  In  General,  734. 

Effect  of  Irregularities,  734. 
£\  Recount  by  Election  Officers,  736. 

3.  Returns,  737. 

a.  /«  General,  737. 

Irregularities  in  General,  737. 
Execution  and  Form  of  Returns,  737. 

(1)  General,  737. 

(2)  Accompanying  Documents,  738. 

( <z  )  Failure  to  Send  Required  Documents,  738. 
(  £  )  Sending  Informal  Documents,  738. 

(3)  Uncertainty  in  the  Returns,  739. 

(4)  Returns  Made  from  Improper  Data,  739. 

(5)  of  the  Precincts  Not  Counted,  739. 

(6)  Signature  and  Certificate,  739. 
#)  Necessity,  739. 

Sufficiency,  740. 

tftf.  /«  General,  740. 

Persons  Signing,  740. 
rr.  Presumption  of  Official  Character,  740. 
flV/.  Informality  of  Certificate,  740. 

(7)  Returns  in  Obedience  to  Writ  of  Mandamus,  740. 

(8)  Correction  of  Returns,  741. 
</.   7Ym«      Return,  742. 

Forwarding  the  Returns,  742. 

4.  Canvass  of  Returns,  743. 
a.  ///  General,  743. 
^.  Canvassers  Ministerial  Officers,  746. 
f.  Judicial  Powers  in  Some  States,  748. 
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d.  Must  Determine  Whether  Returns  Are  Genuine,  748. 

e.  Authority  to  Correct  Errors,  748. 

f.  Place  of  Canvassing  Returns,  750. 

g.  May  Count  Votes  Received  After  Proper  Time,  750. 

h.  May  Not  Hold  Secret  Sessions,  750. 
5.  Recount  and  Recanvass,  750. 

a.  In  General,  750. 

Express  Statutory  Provisions,  751. 

XV.  Vote  Necessary  to  a  Choice,  752. 

1.  ///  the  Absence  of  Express  Provisions  of  Lau>,  752. 

2.  Legislative  Regulation,  753. 

3.  Construction  of  Provisions  as  to  Vote  Required,  754. 

4.  Effect  of  Votes  for  Ineligible  Person,  758. 

5.  Disclaimer  of  Majority  Candidate,  760. 

6.  Effect  of  Blank  Ballots,  760. 

XVI.  Tie  Vote,  760. 

XVII.  The  Commission  and  the  Certificate  of  Election,  761. 

1.  Prima  Eacie  Right  to  Office  in  General,  761. 

2.  Certificate  Vitiated  by  Its  Own  Statements,  762. 

3.  Contesting  the  Prima  Eacie  Case,  762. 

4.  Effect  of  Irregularity  of  the  Certificate,  763. 

5.  Form  of  Certificate  for  Representative  in  Congress,  763. 

6.  Effect  of  Conflicting  Certificates,  764. 

7.  Conditional  Certificates  or  Double  Returns,  764. 

8.  Certificate  Does  Not  Settle  Question  of  Eligibility,  764. 

9.  Failure  to  Issue  Certificate  or  Commission,  765. 
10.  Effect  of  Certificate  in  Contest,  765. 

XVIII  Illegality  and  Irregularities,  766. 

1.  Scope  of  Section,  766. 

2.  General  Principles,  766. 

3.  Unconstitutionality  of  Election  Laws,  769. 

4.  Unconstitutionality  of  Registration  Law,  769. 

5.  Failure  of  Electors  to  Attend  and  Vote,  770. 

6.  L lie  gal  Voting,  770. 

a.  What  Makes  Vote  Illegal,  770. 

b.  Effect  of  Illegal  Votes,  770. 

c.  Admission  of  Votes  Without  Registration  or  Proper  Proof,  771. 

d.  Ballots  in  the  W roug  Box,  772. 

e.  Illegality  of  Votes  Inquired  Into  in  Contest,  772. 

f.  Purging  the  Polls,  773. 

7.  Improper  Rejection  of  Votes,  773. 

8.  Estoppel,  774. 

XIX.  Fraud,  774. 

1.  Effect  in  General,  774. 

2.  Fraud  of  Third  Persons,  774. 

3.  Fraud  on  Voters,  775. 

4.  Purging  or  Rejecting  Poll,  775. 

5.  True  Vote  May  Be  Proved,  775. 

6.  Effect  of  Laches,  776. 

XX.  Violence  and  Intimidation,  776. 

1.  Effect  in  General,  776. 

2.  Military  Lnterference,  776. 

3.  Interference  by  Civil  Authorities,  777. 

4.  Degree  of  Intimidation  or  Violence,  777. 

5.  By  Whom  Intimidated,  778. 

6.  Threats  of  Loss  of  Occupation,  779. 

7.  Social  and  Religious  Lntimidation,  779. 

8.  Unsuccessful  Attempts  to  Intimidate,  780. 

9.  Counting  Votes  of  Intimidated  Voters,  780. 
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XXI.  Bribery,  Undue  Influence,  and  Other  Corrupt  Practices,  780. 

1.  Bribery,  780. 

a.  Effect  of  Bribery,  780. 

(1)  On  Election,  780 

(2)  On  Individual  Vote,  782. 

b.  What  Constitutes  Bribery,  783. 

(1)  In  General,  783. 

(2)  Offer  of  Bribe,  783. 

(3)  Intent,  784. 

(4)  Subscriptions,  Gifts,  and  Charities,  785. 

(5)  Payment  of  Past  Debt,  786. 

(6)  Loans,  786. 

(7)  Furnishing  or  Promising  Employment,  786. 

(8)  Excessive  Price  for  Work  or  Articles  Purchased,  787. 

(9)  Offer  to  Perform  Duties  for  Less  than  Legal  Compensa- 

tion, 787. 

(10)  Payment  of  Traveling  Expenses  and  for  Loss  of  Time, 

787. 

(11)  Treating,  788. 

(12)  Betting  on  Result,  789. 

(13)  Payment  for  Use  of  Undue  Influence,  789. 

(14)  Hiring  Rooms,  789. 

(15)  Offer  to  County  of  Buildings  or   Property  to  Secure 

Removal  of  County  seat,  789. 

(16)  Gifts  or  Payments  After  Election,  789. 

(17)  Evidence,  790. 
2.  Undue  Influence,  790. 

a.  Effect  on  Election,  790. 

b.  What  Constitutes  Undue  Influence,  790. 

(1)  In  General,  790. 

(2)  As  Between  Landlord  and  Tenant,  791. 

(3)  As  Between  Employer  and  Employee,  791. 

(4)  As  Between  Customer  and  Tradesman,  791. 

(5)  Spiritual  Influence,  791. 

(6)  Undue  Influence  to  Secure  Nomination,  791. 

3.  Other  Corrupt  Practices,  791. 

a.  Effect  of,  791. 

(1)  On  Election,  791. 

(2)  On  Candidate,  792. 

(3)  On  Individual  Voter,  792. 

b.  What  Constitute  Corrupt  Practices,  792. 

(1)  ///  General,  792. 

(2)  Issuing  False  Circulars,  792. 

(3)  Hiring  Teams  or  Vehicles  to  Convey  Voters  to  Polls,  793. 

(4)  Tampering  with  List  of  Voters,  793. 

(5)  Sales  of  Liquor  on  Flection  Day,  793. 

(6)  Evidence,  794. 

4.  Corrupt  Practices  by  Agent  of  Candidate,  794. 

a.  Responsibility  of  Candidate  for  Acts  of  Agents,  794. 

b.  Responsibility  of  Candidate  for  Acts  of  Subagcnts,  795. 

c.  What  Will  Constitute  an  Agency,  795. 

d.  Responsibility  of  Agent,  796. 

XXII.  Remedies  in  Election  Cases,  796. 
1.  Quo  Warranto,  796. 

a.  In  General,  796. 

b.  Character  of  Office,  796. 

(1)  In  General,  796. 

(2)  Legislative  Office,  797. 
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(3)  Presidential  Electors,  797. 

c.  When  Brought,  798. 

d.  What  May  Be  Tested  in  Quo  Warranto,  798. 

e.  Effect  of  Statutory  Provision  for  Contest,  800. 

f.  Parties,  801. 

2.  Mandamus,  803. 

a.  In  General,  803. 

b.  To  Whom  the  Writ  May  Issue,  804. 

c.  To  Compel  Call  of  Election,  805. 

d.  To  Compel  Appointment  of  Officers,  805. 

e.  To  Compel  Registration  of  Qualified  Voters,  805. 

f.  To  Compel  Forwardittg  of  Returns,  806. 

g.  To  Compel  Canvass,  806. 

(1)  In  General,  806. 

(2)  Recanvass,  807. 

(3)  To  Compel  Rejection  of  Illegal  Returns,  808. 

(4)  Effect  of  Adjournment  of  Board,  808. 

(5)  Canvass  of  Vote  at  Illegal  Election,  809. 

(6)  For  What  Office  Canvass  May  Be  Compelled,  810. 

(7)  At  What  Time  Writ  Will  Be  Awarded,  810. 
To  Compel  Giving  Certificate  of  Election,  810. 

(1)  In  General,  810. 

(2)  Effect  of  Issuance  of  Prior  Certificate,  811. 
i.   To  Compel  Issue  of  Commission,  812. 

j.  To  Obtain  Possession  of  Office,  etc.,  812. 
k.  Mistake  of  Law  by  Respondent  as  to  Jurisdiction,  814. 
/.  The  Relator,  814. 
m.  Parties  Defendant,  814. 

3.  Prohibition,  815. 

4.  Habeas  Corpus,  815. 

5.  Equitable  Remedies,  816. 

a.  Jurisdiction  of  Courts  of  Equity  to  Try  Contests  of  Elections,  816. 

b.  To  Enjoin  Holding  an  Election,  817. 

c.  To  Enjoin  Canvassing  Votes,  817. 

d.  To  Enjoi?i  Use  of  Certificate,  818. 

e.  To  Enjoin  Issue  of  Commission,  or  Acting  Under  It,  818. 

f.  To  Enjoin  Contest,  818. 

g.  To  Obtain  Possession  of  Office,  818. 

6.  Contests  Before  Legislative  Bodies,  818. 

a.  In  General,  818. 

b.  Mode  of  Co  fit  est,  819. 

(1)  In  Getter al,  819. 

(2)  In  Parliament,  819. 

(3)  In  Congressional  Cases,  820. 

(a)  In  General,  820. 

The  Contestant,  820. 
\c  )  General  Effect  of  Statutory  Provisions,  820. 
Notice  and  Answer  under  Act  of  1851,  821. 

aa.  In  General,  821. 

bb.  Waiver  of  Sufficient  Notice,  821. 

cc.  Notice  Must  Demand  Relief,  822. 

dd.  Variance,  822. 

ee.  Failure  to  Answer ,  822. 

ff.  Time  of  Giving  Notice,  822. 

gg.  Service  of  Notice,  824. 

hh.  Taking  Testimony,  824. 
ii.  Dismissal  for  Want  of  Prosecution,  825. 

jj.  Abatement  of  Contest,  825. 

kk.  Judgment,  826. 

//.  Construction  of  State  Election  Statute,  826. 
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c.  Who  May  Vote  in  Contest,  826. 
7.  Statutory  Contests,  827. 

XXIII  Evidence  in  Election  Cases,  827. 

1.  General  Principles,  827. 

2.  Who  May  and  Must  Testify,  828. 

3.  The  Returns,  828. 

a.  The  Effect  of  Return  or  Certificate,  828. 

b.  Informal  Return  Corrected,  829.  < 

c.  Proof  of  Contents  of  Return,  829, 

d.  Impeaching  the  Returns,  829. 

(1)  In  General,  829. 

(2)  Recount  of  Ballots,  830. 

(3)  Returns  Impeached  by  Fraud,  832. 

(4)  Returns  Made  from  Improper  Data,  834. 

(5)  Reception  of  Illegal  Votes,  834. 

{a)  In  General,  834. 

(b)  Proof  of  Who  Voted,  834. 

{c)  Proof  of  Illegality  of  the  Vote,  835. 

(d)  Proof  of  How  Voter  Voted,  838. 

(6)  Burden  of  Proof,  838. 

4.  Evidence  of  Mistake  in  Depositing  or  Counting  Ballots,  839. 

5.  Proof  of  Naturalization,  839. 

6.  Evidence  to  Explain  Ambiguous  Ballots,  839. 

7.  Proof  of  Mistake,  840. 

8.  Best  Evidence  Required,  840. 

9.  Hearsay  Evidence,  84 1. 

10.  Matters  of  Opinion,  842. 

11.  When  Official  Certificates  Admissible,  843. 

12.  Public  Documents  Admissible,  843. 

13.  Proof  When  Returns  Are  Illegal  or  Wanting,  843. 

14.  Poll  Book  Contradicted  by  Parol,  843. 

15.  Proof  of  Rejected  Votes,  843. 

16.  Declaration  to  Prove  Unlarvful  Combination,  843 

17.  Presumptions,  843. 

18.  Judicial  Notice,  844. 

19.  Proof  in  Action  for  Refusing  Vote,  844. 

XXIV.  Offenses  Ag  inst  Election  Laws,  845. 

1.  Offenses  at  Common  Laiv,  845. 

2.  At  What  Elections  Offenses  May  Be  Committed,  845. 

3.  Fraud  in  Registration,  847. 

a.  Registration  Officer,  847. 

b.  Person  Registering,  847. 

c.  Other  Persons,  847. 

4.  Illegal  Voting,  848. 

a.  Voting  More  than  Once,  848. 

b.  Voting  by  Person  Not  Qualified,  848. 

c.  False  Personation  of  Voters,  849. 

d.  Attempts,  849. 

e.  When  Act  of  Voting  Is  Complete,  850. 
/.  Evidence  of  Illegal  Voting,  850. 

5.  Misconduct  of  Election  Officer,  850. 

a.  Who  Is  an  Election  Officer,  850. 

b.  Criminal  liability  in  General,  851. 

c.  Making  False  Returns,  852. 

d.  Altering  Ballots,  852. 

e.  Obstructing  Other  Officers,  853. 

6.  Other  Offenses,  853. 

a.  Bribery,  853. 
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Necessity  for  Authority, 


Belting  on  Elections,  854. 
<•.  Sales  or  Gifts  of  Liquor  —  Keeping  Saloons  Open,  854. 

d.  Intimidating  Voters,  854. 

e.  Carrying  Weapons,  854. 

7.  Jurisdiction  of  Courts  —  Federal  Election  Laws,  856. 

a.  Jurisdiction  of  State  Courts,  856. 

b.  Federal  Election  Laws,  856. 

(1)  Power  of  Congress,  856. 

(2)  Of  What  Offenses  Federal  Courts  Have  Jurisdiction,  856. 

(3)  Concurrent  Jurisdiction  of  State  Courts,  857. 
XXV.  Election  Expenses,  857. 

1.  Authority  to  Incur  Expenses,  857. 

2.  Who  Liable  for  Expenses,  857. 

3.  Amount  Recoverable,  859. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  7  Encyclopaedia  of  Pleading  and  Practice,  376. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see  the 
following  titles  in  this  work:  ALL  ENS,  vol.  2,  p.  64;  APPORTLONMENT 
ACTS,  vol.  2,  p.  478;  CLTLZENSHLP,  vol.  6,  p.  14;  CLVLL  RLGLLTS, 
vol.  6,  p.  68;  CONSTITUTIONAL  LAW,  vol.  6,  p.  882;  COUNTLES, 
vol.  7,  p.  898;  COUNTY  COMMLSSLONERS,  vol.  7,  p.  975;  COUNTY- 
SEAT,  vol.  7,  p.  1011;  CUMULATLVE  VOTLNG,  vol.  8,  p.  494;  DO  ML- 
CLL,  ante,  p.  6;  LNDLANS  ;  LOCAL  OPTLON ;  MUNLCLPAL  AID  ; 
MUNICIPAL  CORPORA  TLONS ;  MUNLCLPAL  SECURLTLES  ; 
OFFLCERS  AND  AGENTS  {OF  PRIVATE  CORPORA  TLONS)  ; 
PUB  LLC  OFFICERS  ;  SCHOOLS  ;  TOWNS  AND  TOWNSHIPS. 

I.  Definition  —  Scope  of  Title — in  its  Broadest  sense  the  term  "  election  " 
signifies  any  choice,  whether  it  he  of  an  officer  by  vote  of  the  people,  or  by 
another  officer  or  board  having  the  power  of  appointment,  or  otherwise;  and 
it  applies  to  a  choice  in  other  matters  than  the  selection  of  an  officer,  as  where 
other  questions  are  submitted  to  the  vote  of  the  people.1  The  term  is  also 
used  in  the  law  to  signify  a  choice  by  an  individual  in  particular  matters.2 

in  a  Narrower  Sense  the  term  is  limited  to  the  choice  of  persons  for  political 
offices  by  the  vote  of  the  people  or  of  a  somewhat  numerous  body  of  electors, 
as  distinguished  from  an  appointment  by  a  single  person,  and  to  the  determi- 
nation of  other  questions  submitted  by  law  to  the  popular  vote.3  Of  the 
latter  class,  which  are  called  elections  in  the  statutes  and  in  the  reports  of 
cases,  are  such  questions  as  the  location  of  county-seats,  the  adoption  of 
municipal  charters,  the  question  of  local  option,  and  the  question  of  incurring 
municipal  indebtedness.4  It  is  in  the  narrower  sense  that  the  term  is  used  in 
this  title. 

II.  Authority  to  Hold   Elections  — 1.  Necessity  for  Authority  —  a.  In 

General. —  In  an  organized  state  of  society,  the  power  of  a  majority  to  bind 
the  minority  by  a  popular  vote  depends  upon  the  fact  that  the  elections  are 

1.  Definition  of  "Election."  —  Abb.  Law  tion  of  certain  officers,  is  used  to  designate  a 
Diet.,  title  Elect;  Bouv.  Law  Diet.,  title  Elec-  selection  by  the  popular  voice  of  a  district, 
tion.  county,  town,  or  city,  or  by  some  organized 

2.  For  example,  an  election  between  rem-  body,  in  contradistinction  to  the  appointment 
edies;  an  election  by  a  widow  between  her  by  some  single  person  or  officer.  Speed  v. 
right  to  dower  and  a  bequest  or  devise  in  her  Crawford,  3  Mete.  (Ky.)  207.  And  this  defini- 
husband's  will.  There  are  many  other  cases.  tion  has  been  recognized  in  other  cases.  Police 
See  the  titles  Election  of  Remedies,  7  Encyc.  Com'rs  v.  Louisville,  3  Bush  (Ky.)  602;  State 
of  Pl.  and  Pr.  360;  Equitable  Election,  this  v.  Irwin,  5  Nev.  111. 

work.  4.  Submission    of  Questions  to  Voters.  —  See 

3.  Limited  Meaning.  —  The  term  "  election,"  infra,  this  title,  The  Right  of  Suffrage  and 
said  the  court  in  a  Kentucky  case,  referring  to  Regulations  in  General —  Submission  of  Questions 
a  constitutional  provision  requiring  the  elec-  to  Voters. 
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held  by  virtue  of  some  legal  authority.  An  election  held  without  affirmative 
constitutional  or  statutory  authority  will  be  invalid  notwithstanding  a  unani- 
mous vote  may  be  cast  in  favor  of  the  particular  question  submitted,  or  in 
favor  of  a  particular  officer.1 

There  Is  No  Inherent  Reserved  Power  in  the  people  to  hold  elections.  They  are 
therefore  of  no  effect,  unless  held  by  virtue  of  some  law  in  force  at  the  time 
they  are  held ; 8  and  if  there  is  no  authority  to  hold  an  election  in  a  majority 
of  the  precincts,  it  will  be  wholly  void.3 

b.  Naked  Authority  Without  Means  of  Holding  Election.  — 
A  mere  naked  authority  to  hold  an  election  is  without  effect  if  there  is  no 
affirmative  legislation  providing  the  necessary  machinery  for  holding  the 
same.4 

c.  Repeal  of  Election  Laws.  —  Of  course,  if  a  law  is  repealed  without 
any  saving  clause,  it  no  longer  has  any  operation  or  effect  at  all,  and  no  elec- 
tion can  be  held  under  its  provisions.  If,  therefore,  an  election  law  is  repealed 
by  a  new  election  law,  and  if  for  any  reason  a  particular  election  cannot  be 
held  under  the  new  law,  it  cannot  be  held  at -all. 5 

2.  How  Authority  Is  Conferred  —  a.  Federal  Elections  —  (\)  Senators 
and  Representatives.  —  The  power  to  hold  elections  for  senators  and  represent- 
atives in  the  Contrress,  and  for  electors  for  President  and  Vice-President  of 


1.  Authority  to  Hold  Elections  —  Constitutional 
or  Statutory  Authority  Necessary —  I 'nit,  ,:  States. 
—  West  Virginia  Cases,  Smith  El.  Cas.  108; 
Patterson  v.  Belford,  i  Ellsw.  El.  Cas.  52. 

California.  —  People  -•.  Johnston,  C  Cal.  673; 
Brooks  v.  Melony,  15  Cal.  58;  People  v. 
Mathewson,  47  Cal.  442;  People  v.  Martin,  12 
Cal.  409. 

Kansas. — State  v.  Robinson,  I  Kan.  17; 
Matthews  v.  Shawnee  County,  34  Kan.  606. 

Michigan.  —  People  v.  Palmer,  91  Mich.  283. 

Missouri.  —  State  v.  Jenkins,  43  Mo.  261. 

Nevada.  —  Sawyer  v.  Haydon,  I  Nev.  75; 
State  v.  Collins,  2  Nev.  351;  State  v.  Washoe 
County,  6  Nev.  104. 

Pennsylvania.  —  Com.  v.  Baxter,  35  Pa.  St. 
263;  Young's  Appeal,  153  Pa.  St.  34:  O'Reilly 
v.  Craft,  153  Pa.  St.  36. 

South  Carolina.  —  State  v.  Sims,  18  S.  Car. 
460. 

South  Dakota.  —  State  v.  Gardner,  3  S.  Dak. 
553,  citing  6  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  294. 

Tennessee.  —  Brewer  v.  Davis,  9  Humph. 
(Tcnn.)  214,  49  Am.  Dec.  706. 

Texas.  —  Boone  v.  State,  10  Tex.  App.  41S, 
38  Am.  Rep.  641. 

2.  Application  of  This  Rule.  —  In  California 
a  statute  provided  that  harbor  commissioners 
should  be  elected  or  appointed,  and  should 
hold  office,  as  provided  in  another  part  of  the 
code;  but  in  such  part  there  was  no  provision 
made  for  such  an  election.  Upon  the  resig- 
nation of  a  harbor  commissioner,  it  was  held 
that  no  successor  could  be  elected  by  the 
people  until  the  passage  of  a  law  authorizing 
them  to  hold  the  election;  and  that,  the  gov- 
ernor having  power  to  fill  the  vacancy,  his  ap 
pointee  would  hold  the  office  until  the  next 
legal  and  authorized  election.  People  v. 
Mathewson,  47  Cal.  442. 

It  is  said  in  Pennsylvania  that  majorities  go 
for  nothing  at  an  irregular  election;  they  are 
not  even  regarded  as  majorities,  for  orderly 
citizens  have  the  right  to  stay  away  from  such 
elections.    Com.  v.  Baxter,  35  Pa.  St.  263. 


Where  a  law  was  not  to  go  into  effect  until 
a  certain  day,  but  one  of  the  sections  provided 
for  an  election  to  be  held  on  a  day  preceding 
that  upon  which  the  law  was  to  go  into  effect, 
there  being  no  other  law  in  force  authorizing 
the  election,  it  was  held  to  be  a  nullity. 
People  v.  Johnston,  6  Cal.  673. 

3.  Want  of  Authority  in  Majority  of  Precincts. 
—  People  v.  Salomon,  46  111.  415. 

4.  Provisions  Must  Ee  Made  for  Manner  of  Hold- 
ing Election.  —  This  proposition  is  well  illus- 
trated by  a  late  Maryland  case.  In  that  state 
the  legislature  ordered  a  special  election  to  be 
held  on  a  certain  day,  but  provided  no  means 
for  executing  such  order,  and  it  was  held  that, 
as  the  order  was  not  self-executing,  the  elec- 
tion could  not  be  held  in  the  absence  of  affirm- 
ative legislation  for  that  purpose.  Munroe  v. 
Wells,  83  Md.  505.  See  also  Groome  v.  Gwinn, 
43  Md.  572,  and  State  v.  Burbridge,  24  Fla. 
112. 

5.  Effect  of  Repeal  of  Law.  —  Such  a  state  of 
affairs  arose  in  Maryland  in  1S96.  Article  3 
of  the  code,  entitled  "  Elections,"  was  abso- 
lutely repealed  by  chapter  202  of  the  Acts  of 
1S96,  taking  effect  on  April  2  of  that  year. 
Before  the  passage  of  the  Act  of  1S96,  the  leg- 
islature had  ordered  a  special  election  to  be 
held  on  April  21  of  that  year,  but  by  reason  of 
certain  constitutional  provisions  the  machinery 
for  holding  the  election  provided  for  by  the 
Act  of  1S96  could  not  be  employed  in  lime  for 
the  election.  It  was  held  that  the  adoption  by 
the  Act  of  1896  of  new  methods  of  holding  elec- 
tions, and  for  the  registration  of  voters,  etc.. 
was  to  nullify  the  former  election  law  and 
render  it  altogether  inoperative,  so  that  the 
registration  list,  ballot  boxes,  etc.,  provided 
under  the  old  law  could  not  be  used  under 
thc  new  law;  and  as  the  machinery  provided 
by  the  new  law  could  not  be  used,  the  election 
could  not  be  held  at  all.  Munroe  v.  Wells,  S3 
Md.  505.    See  also  Mcloy  /:  Scott,  S3  Md.  375. 

Elsewhere  Treated. — As  to  the  repeal  of  laws, 
including  election  laws,  see  the  title  Stat- 
DTES. 
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the  United  States,  depends  upon  the  provisions  of  the  Federal  Constitution, 
and  of  the  acts  of  Congress  and  the  state  laws  enacted  under  the  provisions  of 
that  constitution. 1 

Authority  to  Elect  Representatives.  —  An  election  for  representatives  in  Congress 
cannot  be  held  under  the  authority  of  the  laws  of  any  state  without  authority 
of  law  of  the  United  States.2 

During  the  Period  of  Reconstruction,  important  questions  were  presented  as  to  the 
rights  of  the  Union  population  in  the  various  districts  in  the  seceded  states  to 
elect  representatives  to  Congress,  which  were  settled  differently  in  the  various 
cases.3 


1.  Senators  and  Representatives  in  Congress.  — 

Const.  U.  S.,  art.  i;  Rev.  Stat.  U.  S.  1878,  §§  14 
151  j  24  Stat,  at  L.  373.  See  infra,  this  title, 
The  Right  of  Suffrage  and  Regulations  in  Gen- 
eral. 

Elections  to  Fill  Vacancies.  —  The  Constitution 
of  the  United  States  declares  that  "  when 
vacancies  happen  in  the  representation  from 
any  state,  the  executive  authority  thereof  shall 
issue  writs  of  election  to  fill  such  vacancies." 
Const.  U.  S.,  art.  I,  §  2. 

This  provision  governs  where  the  House  of 
Representatives  declares  a  seat  vacant  on  the 
ground  that  neither  candidate  received  a 
majority  of  the  legal  votes  cast.  In  re  Repre- 
sentative Vacancy,  15  R.  I.  621. 

But  such  provision  does  not  govern  a  case  in 
which  the  general  assembly  determines  that 
there  has  been  a  failure  to  elect  a  representa- 
tive at  any  election,  under  Pub.  Stat.  R.  I.,  c. 
II,  §§  5,  6,  providing  for  the  determination  of 
the  result  of  an  election  for  representatives  by 
the  general  assembly,  and  the  ordering  of  a 
new  election  if  no  person  has  a  majority  of  the 
votes  cast.  In  re  Congressional  Election,  15 
R.  I.  624. 

In  Missouri,  where  there  was  a  vacancy  in 
the  office  of  representative  in  Congress,  in  a 
certain  district,  which  occurred  after  the  state 
had  been  redistricted  by  law,  a  proclamation 
was  issued  by  the  governor  calling  an  election 
in  the  old  district,  to  fill  the  vacancy,  notwith- 
standing the  passage  of  the  law  which  had 
changed  the  boundaries  of  the  district  and 
given  it  a  new  number.  This  election  was 
held  valid  upon  the  ground  that  the  governor 
had  authority  to  issue  writs  for  the  election 
from  the  Constitution  of  the  United  States; 
and  the  vacancy  having  occurred  in  the  old 
district,  he  had  the  authority  to  issue  the  writ 
to  fill  the  vacancy  in  that  district.  State  v. 
Berg,  76  Mo.  136. 

2.  Election  of  Representatives.  —  In  1852  an 
act  was  passed  by  Congress  providing  that, 
until  the  next  apportionment,  California  should 
be  entitled  to  two  representatives.  The  cen- 
sus of  i860  showing  that  the  population  was 
sufficient  to  entitle  the  state  to  three  repre- 
sentatives, there  were  three  elected  in  1861 
before  any  apportionment  had  been  made 
under  the  new  census.  Two  members  hav- 
ing been  admitted,  upon  application  of  the 
third  the  House  determined  that,  there  being 
no  law  for  the  election  of  the  third  member, 
he  was  not  entitled  to  the  seat.  Lowes'  Case, 
1  Bart.  El.  Cas.  418. 

In  1865  the  question  arose  as  to  what  was 
sufficient  authority  of  law  to  hold  elections  for 
representatives.    In  Louisiana  and  Arkansas, 


under  the  authority  of  the  presidential  proc- 
lamation, but  without  any  congressional  leg- 
islation, state  governments  were  organized, 
constitutional  conventions  were  called,  new 
constitutions  were  framed  and  adopted  by  vote 
of  the  people  who  were  not  in  the  districts  oc- 
cupied by  the  Confederate  forces,  and  under 
these  constitutions  state  governments  were 
organized.  In  Louisiana  the  state  was  re- 
districted  by  the  convention,  and  elections  were 
directed  by  it;  and  in  Arkansas  the  elections 
were  held  by  legislative  authority.  Reports 
in  favor  of  the  admission  of  the  elected  can- 
didates were  presented  to  the  House;  but  the 
House  refused  to  take  action  upon  them,  and 
the  applicants  were  not  seated.  Bonzano's 
Case,  2  Bart.  El.  Cas.  1;  Johnson's  Case,  2 
Bart.  El.  Cas.  17. 

When  the  question  as  to  the  proper  time  for 
holding  an  election  depended  upon  the  con- 
struction of  a  state  constitution,  it  was  held 
that  the  decision  of  the  political  authorities  of 
the  state,  made  in  good  faith,  would  be  en- 
titled to  great  weight  in  deciding  the  question, 
though  not  absolutely  binding  in  a  Congres- 
sional case.  Holmes  v.  Wilson,  1  Ellsw.  El. 
Cas.  322. 

3.  Authority  During  Reconstruction  Period. — 

In  1861,  after  the  state  of  Tennessee  had  passed 
the  ordinance  of  secession,  but  while  the  con- 
stitution and  laws  for  the  election  of  representa- 
tives in  the  Congress  of  the  United  States 
remained  unrepealed,  an  election  was  ordered 
by  the  state  authorities  for  delegates  to  the 
Confederate  Congress.  In  one  district  the 
Union  voters  cast  their  votes  for  a  representa- 
tive in  the  Congress  of  the  United  States;  and 
upon  proof  of  the  relurns  being  made  to  the 
House  of  Representatives,  he  was  admitted  to 
the  seat,  although  the  governor  of  the  state 
had  refused  him  a  certificate  of  election.  Cle- 
ment's Case,  2  Bart.  El.  Cas.  366.  But  in 
another  case  in  the  same  Congress,  from  Vir- 
ginia, where  it  was  shown  that  the  state  con- 
vention had  passed  an  ordinance  suspending 
and  prohibiting  the  election  of  representatives 
in  Congress,  and  also  that  the  votes  were  not 
cast  as  required  by  the  state  law,  the  applicant 
was  refused  the  seat.  Upton's  Case,  1  Bart. 
El.  Cas.  368. 

Where,  after  the  secession  of  Virginia,  a 
Union  convention  had  been  called  and  a  legis- 
lature -elected,  and  the  convention  which  still 
remained  in  session  assumed  to  pass  _  an 
ordinance  for  the  election  of  representatives 
in  Congress,  and,  in  accordance  with  the 
ordinance,  a  proclamation  calling  the  election 
was  issued  by  the  Union  governor,  the  claim- 
ants under  the  election  were  refused  seats. 
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Authority  to  Elect  Senators.  —  The  action  of  the  state  legislature  in  electing  a 
senator,  without  a  law  authorizing  the  election,  is  of  no  validity.1 

(2)  Electors  for  President  and  Vice-President.  —  The  Federal  Constitution 
provides  that  "  each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,"  a  number  of  electors  for  President  and  Vice-President 
equal  to  the  whole  number  of  senators  and  representatives  to  which  the  state 
may  be  entitled  in  the  Congress.2 

Manner  of  Choosing.  —  Under  the  authority  thus  conferred,  the  choice  of  such 
electors  has  been  provided  for  differently  in  different  states,  and  the  manner 


In  these  cases,  however,  the  districts  were, 
with  the  exception  of  a  single  precinct  in 
each  district,  in  the  occupation  of  Confederate 
forces,  so  that  no  notice  could  be  given  or  elec- 
tion held  except  in  the  single  precinct  occu- 
pied by  the  Union  forces.  Beach  Case,  I 
Bart.  El.  Cas.  391;  Segar's  Case,  1  Bart.  El. 
Cas.  426;  McKenzie's  Case,  1  Bart.  El.  Cas. 
460. 

In  two  cases  in  Louisiana,  after  the  capture 
of  New  Orleans,  when  two  of  the  districts  were 
substantially  within  the  Union  lines,  the  mili- 
tary governor  issued  a  proclamation  calling 
an  election.  The  old  laws  of  the  state  as  to  the 
election  of  members  of  Congress  had  not  been 
repealed;  and  there  was  substantial  compli- 
ance with  the  provisions  of  those  laws  as  to 
registration  and  holding  the  election,  and  the 
candidates  were  admitted  to  seats.  Flanders 
v.  Hahn,  I  Bart.  El.  Cas.  433.  In  the  Field 
case  from  the  same  state,  there  having  been 
no  division  of  the  state  into  districts,  after  the 
apportionment  giving  five  representatives  in 
stead  of  four,  to  which  the  state  had  been  pre- 
viously entitled,  the  election  was  held  to  be 
illegal;  but  there  had  also  been  military  inter- 
ference, and  the  election  had  not  been  free, 
and  the  applicant  was  refused  the  seat.  2 
Cong.  El.  Cas.  580. 

In  Virginia  a  proclamation  was  issued  by 
the  department  commander,  and  one  in  pursu- 
ance of  that  by  the  military  governor  of  only 
part  of  the  state;  but  the  election  was  held  to 
be  void.    Wing  v.  Cloud,  1  Bart.  El.  Cas.  455. 

1.  Election  of  Senators.  —  Thus,  when  there 
was  to  be  another  legislature  elected,  under 
the  law  of  the  state,  before  the  expiration  of 
the  term  of  the  senator  then  in  office,  an  elec- 
tion by  the  legislature  was  held  to  be  a  nullity; 
although  the  same  legislature  afterwards,  at 
the  same  session,  changed  the  date  of  the  elec- 
tion of  the  next  legislature,  so  as  to  throw  it 
after  the  end  of  the  senatorial  term.  It  was 
held  that  the  word  "  chosen,"  in  the  Act  of 
Congress  of  July  25,  1866,  which  provides  that 
the  legislature  of  each  state  which  shall  be 
chosen  next  preceding  the  expiration  of  the 
term  shall  elect  the  successor,  has  the  mean- 
ing of  elected  only,  and  not  of  elected  and 
convened.  Norwood  v.  Blodgett,  Taft  El. 
Cas.  331. 

One  legislature  has  no  authority  to  pass  a 
resolution  that  one  house  of  the  prior  legisla- 
ture had  not  been  legally  organized,  and  to 
declare  the  election  void,  and  elect  another 
senator.  This  authority  resides  alone  in  the 
Senate  of  the  United  States.  Potter  v.  Rob- 
bins,  CI.  &  H.  El.  Cas.  877;  Sen.  El.  Cas.  99. 

During  Reconstruction  Period.  —  In  June,  1868, 


credentials  were  presented,  by  persons  claim- 
ing to  have  been  elected  shortly  before,  from 
Arkansas  and  Florida,  and,  at  the  same  time, 
those  of  persons  claiming  under  an  election 
held  under  the  provisional  governments  of 
those  states  nearly  two  years  before.  The  cre- 
dentials of  the  claimants  under  the  first  elec- 
tion were  laid  upon  the  table,  and  the  persons 
elected  after  the  adoption  of  the  reconstruc- 
tion acts  were  admitted  without  a  reference 
to  the  committee.  Jones  v.  McDonald,  Sen. 
El.  Cas.  282;  Marvin  v.  Osborn,  Sen.  El.  Cas. 
283;  Hill  v.  Whitely,  Sen.  El.  Cas.  285. 

The  question  as  to  the  right  of  the  states 
which  had  seceded  to  elect  senators  of  the 
United  States  came  up  in  the  Senate  in  1864, 
upon  the  application  of  persons  to  be  admitted 
as  senators  from  Arkansas  and  Louisiana.  In 
the  Arkansas  case  the  committee  reported 
against  their  admission,  on  the  ground  that  a 
large  portion  of  the  state  was  occupied  by  hos- 
tile forces,  and  that  the  rest  was  only  held  in 
subordination  to  the  laws  of  the  United  States 
by  military  force.  Baxter's  Case,  1  Bart.  El. 
Cas.  641;  Sen.  El.  Cas.  240.  And  in  1865  the 
committee  reported  on  the  Louisiana  case  that 
the  state  having  been  declared  to  be  in  rebel- 
lion, in  pursuance  of  a  law  parsed  by  both 
houses  of  Congress,  it  was  improper  to  admit 
the  applicants  until  there  should  be  some 
recognition  by  both  houses  of  an  existing  state 
government  acting  in  harmony  with  the  gov- 
ernment of  the  United  States,  and  recognizing 
its  authority.  Cutler's  Case,  I  Bart.  El.  Cas. 
643;  Sen.  El.  Cas.  248. 

Retroactive  Effect  of  Recognition  by  Congress 
of  State's  Right  to  Representatives. —  In  1868  an 
act  was  passed  declaring  a  number  of  the 
states  entitled  to  representation;  and  after 
Florida  had  adopted  a  constitution,  and  com- 
plied with  the  reconstruction  act,  but  before 
the  passage  of  the  act  admitting  the  state  to 
representation,  senators  were  elected  by  the 
legislature;  and  the  senate  resolved,  without 
division,  that  the  subsequent  recognition  of 
the  state  as  entitled  to  representation  under  the 
constitution,  in  pursuance  of  which  the  legis- 
lature was  elected  and  organized,  related  back 
and  made  valid  its  acts  from  the  time  of  its 
organization.  Hart  v.  Gilbert,  Sen.  El.  Cas. 
320;  Reynolds  t.  Hamilton.  Sen.  El.  Cas.  323. 

In  Case  of  Admission  of  Territory.  —  This  view 
had  been  taken  by  the  House  of  Representa- 
tives when  members  elected  from  Minnesota, 
before  the  act  of  admission  to  the  Union,  ap- 
plied for  their  seats,  and  they  were  admitted. 
Phelps's  Case,  1  Bart.  El.  Cas.  248. 

2.  Choice  of  Electors  for  President  and  Vice- 
President. —  Const.  U.  S.,  art.  2,  §  1,  cl.  2. 
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of  choosing  them  has  been  changed  from  time  to  time.* 

Power  of  the  Legislatures.  —  There  has  been  some  difference  of  opinion  as  to  the 
power  of  the  state  legislatures  under  this  provision  of  the  constitution.  There 
now  seems  to  be  no  doubt,  however,  that  they  have  plenary  power  to  pre- 
scribe any  manner  of  choosing  the  electors  they  may  see  fit,  and  that  they 
may  provide  for  their  election  by  districts  as  well  as  by  the  state  at  large.8 

/>.  TERRITORIAL  Elections.  —  In  the  territories  the  authority  to  hold 
elections  depends  entirely  upon  the  laws  of  Congress  and  of  the  territorial 
legislatures.3 

Authority  to  Elect  Delegates  to  Congress  in  Unorganized  Territory.  —  The  people  of  an 

unorganized  territory  have  no  authority  to  elect  a  delegate  to  Congress  with- 
out previous  authority  conferred  by  Act  of  Congress.4    Persons  in  an  unor- 


1.  Manner  of  Choosing  Electors.  —  In  some 
states  they  have  been  chosen  directly  by  the 
legislature  itself.  In  others  they  have  been 
chosen  by  the  electors  of  the  state,  under  leg- 
islative authority,  by  a  general  ticket  through 
out  the  state.  In  slill  others  they  have  been 
chosen  by  electoral  districts  fixed  by  the  legis- 
lature, a  certain  number  of  electors  being  ap- 
portioned to  each  district,  and  voted  for  only 
by  the  voters  in  that  district.  See  the  general 
discussion  on  this  question  by  Montgomery,  J., 
in  McPherson  v.  Blacker,  92  Mich.  377.  And 
see  McPherson  v.  Blacker,  146  U.  S.  I. 

2.  Power  of  the  State  Legislatures.  —  The  ques- 
tion was  discussed  by  members  of  the  electoral 
commission  of  1877.  Commissioner  Freling- 
huysen,  speaking  of  the  power  of  the  state  to 
appoint  electors,  said:  "  Under  this  power,  the 
legislature  might  direct  that  the  electors 
should  be  appointed  by  the  legislature,  by  the 
executive,  by  the  judiciary,  or  by  the  people. 
In  the  earliest  days  of  the  republic  electors 
were  appointed  by  the  legislatures.  In  Penn- 
sylvania they  were  appointed  by  the  judiciary. 
Now,  in  all  the  states  except  Colorado,  they 
are  appointed  by  the  people."  Commissioner 
Hoar  said:  "  Upon  the  whole  matter  *  *  * 
I  am  of  opinion  that  the  appointment  of  elect- 
ors and  the  ascertaining  who  has  been  ap- 
pointed is  the  sole  and  exclusive  prerogative 
of  the  state.  The  state  acts  by  such  agencies 
as  it  selects."  Mr.  Justice  Field  said:  "  The 
constitution  declares  that  each  state  shall  ap- 
point electors  '  in  such  manner  as  the  legisla- 
ture thereof  may  direct.'  *  *  *  With  the 
exception  of  these  provisions  as  to  the  num- 
ber of  electors  and  the  ineligibility  of  certain 
persons,  the  power  of  choice  on  the  part  of  the 
state  is  unrestricted.  The  manner  of  appoint- 
ment is  left  entirely  to  its  legislature." 

Neither  the  Fourteenth  nor  the  Fifteenth  Amend- 
ment to  the  Federal  Constitution  interferes  with 
the  power  of  the  legislatures  of  the  states  to 
direct  the  manner  of  choosing  electors  for 
President  and  Vice-President  conferred  by 
article  2  of  the  constitution,  except  that  under 
the  latter  amendment  the  legislature  cannot 
deny  or  abridge  the  right  of  citizens  of  the 
United  States  to  vote  on  account  of  race, 
color,  or  previous  condition  of  servitude. 
McPherson  v.  Blacker,  92  Mich.  377,  affirmed 
146  U.  S.  1. 

Election  by  Districts.  —  The  question  as  to 
the  power  of  the  states  to  provide  for  the 
choice  of  presidential  electors  by  districts, 
instead  of  by  the  state  at  large,  arose  in  the 
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late  Michigan  case  of  McPherson  v.  Blacker, 
q2  Mich.  377.  It  was  there  contended  that 
the  word  "  state,"  as  used  in  the  clause  of  the 
constitution  referred  to  in  the  text,  means 
the  whole  state,  and  requires  that  the  state,  in 
choosing  such  electors,  must  act  as  a  unit,  and 
that  no  lesser  body  can  be  authorized  to  per- 
form any  portion  of  the  duty  so  imposed  upon 
the  state;  and  that  it  is  not  competent,  there- 
fore, for  the  legislature  to  divide  the  state  into 
districts,  based  on  designated  congressional 
districts,  and  provide  for  the  election  of  an 
elector  and  alternate  elector  in  each  of  such 
districts.  This  contention,  however,  was  over- 
ruled. It  was  held  that  the  clause  of  the 
constitution  referred  to  gives  the  state  legisla- 
ture plenary  power  to  prescribe  methods  for 
choosing  electors  other  than  by  vote  of  the 
electors  of  the  entire  state,  or  by  an  agency 
which,  in  the  performance  of  such  duty,  rep- 
resents the  entire  state,  and  that  a  Michigan 
statute  providing  for  such  election  by  districts 
is  valid.  This  decision  was  affirmed  by  the 
Supreme  Court  of  the  United  States  in  Mc- 
Pherson v.  Blacker,  146  U.  S.  1. 

Provision  for  Filling  Vacancy  in  Case  of  Death 
of  Elector  or  Alternate.  —  It  has  been  held  that 
a  statute  providing  for  the  election  of  electors 
for  President  and  Vice-President  is  not  invalid 
because  it  fails  to  make  provision  fot  filling  a 
vacancy  which  might  arise  by  reason  of  the 
death  or  disability  of  the  elector  or  alternate 
elector.    McPherson  v.  Blacker,  92  Mich.  377. 

3.  Territorial  Elections.  —  See  the  title  Terri- 
tories. 1 

4,  Election  of  Delegates  in  Unorganized  Terri- 
tories.—  In  1850  Hugh  M.  Smith  presented 
himself  before  the  House  of  Representatives 
with  credentials  showing  that  he  had  been 
elected  as  a  delegate  from  the  territory  of  New 
Mexico  at  a  convention  held  by  the  people  of 
the  territory,  which  had  been  selected  by  mass 
meetings  of  the  people.  His  claim  was  re- 
jected, Smith's  Case,  1  Bart.  El.  Cas.  107;  as 
was  also  an  application  from  another  person 
from  the  same  territory  at  the  next  session, 
Messervey's  Case,  1  Bart.  El.  Cas.  148;  and 
also  in  the  case  of  an  applicant  from  what  is 
now  part  of  the  state  of  Utah,  Babbitt's  Case, 
1  Bart.  El.  Cas.  116. 

When  the  state  of  Minnesota  had  been  ad- 
mitted, the  question  was  presented  whether 
the  old  delegate  should  be  permitted  to  serve 
out  his  time,  or  whether  a  new  delegate, 
elected  from  that  part  of  the  territory  not  in- 
cluded in  the  state,  was  entitled  to  the  seat; 
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ganized  county  not  attached  to  any  other  county  for  election  purposes  cannot 
hold  an  election  and  vote  for  such  delegate.1 

c.  State  and  Local  Elections.  —  The  power  to  hold  state  or  local 
elections  depends  upon  the  constitutions  and  statutes  of  the  various  states.* 
Authority  to  hold  a  state  election  may  be  given  by  the  constitution  alone, 
without  any  statute.3 

3.  Compliance  with  Constitution  and  Statutes.  —  In  holding  an  election  under 
constitutional  or  statutory  authority,  the  provisions  of  the  constitution  or 
statute  must  be  complied  with.  An  election  held  in  6xcess  of  the  authority 
conferred  is  the  same  as  an  election  held  without  any  authority  at  all.4 

Illustrations. — Thus,  authority  to  hold  an  election  at  a  particular  time  or 
place  will  not  warrant  an  election  at  another  time  or  place.5  Authority  to 
elect  a  certain  number  of  officers  confers  no  right  to  vote  for  a  greater  num- 
ber.6 Where  the  power  to  call  an  election  is  conferred  by  law  upon  certain 
officers,  it  cannot  be  exercised  by  others,  nor  can  the  power  be  delegated  to 
others.7 

Conduct  of  Election.  —  As  will  be  shown  in  a  subsequent  section,  irregularities 
and  noncompliance  with  constitutional  or  statutory  provisions  in  the  conduct 
of  an  authorized  election  do  not  necessarily  render  the  election  void.8  But  if 
the  law  as  to  the  manner  of  holding  an  election  is  ignored,  and  not  even  sub- 
stantially complied  with,  the  election  is  void.9 

4.  Power  of  the  Legislature  to  Submit  Questions  to  Popular  Vote.  —  It  is  now 
well  settled,  subject  to  limitations,  that  the  legislature  has  the  power  to  frame 
laws  on  certain  subjects  and  submit  to  popular  vote  the  question  whether  they 
shall  take  effect,  as  laws  providing  for  the  creation  of  municipal  corporations, 
annexation  of  territory  thereto,  division  of  a  county,  change  of  a  county  seat, 
raising  taxes  for  local  improvements,  prohibition  of  traffic  in  intoxicating 
liquors,  etc.  The  power  of  the  legislature  in  this  respect  is  fully  treated  else- 
where.10   But  general  questions  as  to  such  elections  are  treated  under  this 

but  the  House  determined  that  the  admission  ing  an  election  and  declaring  the  result,  if  the 

of  the  state  operated  as  a  dissolution  of  the  time  of  the  commencement  of  the  first  term  is 

.government  of   the    territory,   and   that  the  prescribed  by  law,  an  omission  to  provide  by 

remainder  was  without  any  distinct  legally  statute  for  an  election  for  subsequent  terms 

organized  government,  and  the  people  were  will  not  affect  the  validity  of  an  election  for 

not  entitled  to  a  delegate  until  that  right  was  that  office  held  at  the  general  election  preced- 

•conferred  by  statute,  Fuller  v,  Kingsbury,  i  ing  the  expiration  of  the  term,  as  the  constitu- 

Bart.  El.  Cas.  251;  although  in  the  earlier  case  tion  is  considered  as  conferring  the  requisite 

of  Wisconsin,  where  the  state  had  been  formed  authority  to  hold  the  election.    State  v.  Tho- 

from  a  part  of  the  territory  of  the  same  name,  man,  10  Kan.  191. 

the  inhabitants  of  that  portion  not  embraced  4.  Excess  of  Constitutional  or  Statutory  Author- 
in  the  state  had  held  an  election  in  pur-  ity.  —  Berry  v.  Cross,  3  Sandf.  Ch.  (N.  Y.)  1; 
suance  of  a  proclamation  of  the  governor,  State  v.  Washoe  County,  6  Nev.  104;  Boone  z. 
and  had  sent  a  delegate  who  was  admitted  State,  10  Tex.  App.  418,  38  Am.  Rep.  641. 
by  a  vote  of  one  hundred  and  twenty-four  to  See  also  Com.  v.  Fletcher,  180  Pa.  St.  456. 
•sixty-two.  Sibley's  Case,  1  Bart.  EI.  Cas.  102.  5.  Time  and  Place.  —  See  infra,  this  title, 
This  was  based  upon  the  idea  that  the  terri-  Time  of  Holding  Elections;  Place  of  Holding 
cory  of  Wisconsin  was  not  merged  in  the  state  Elections. 

which  was  created  out  of  a  part  of  it,  but  the  6.  Number  of  Officers  to  Be  Elected.  —  Berry  : . 

test  of  the  territory,  not  embraced  in  the  state,  Cross,  3  Sandf.  Ch.  (N.  Y.)  1 

might  be  considered  as  the  territory.    Morton  7.  Calling  Elections.  —  Schuyler   County  v. 

v.  Daily,  1  Bart.  El.  Cas.  402.  People,  25    111.  i8r;  State  v.  Buck,  13  Neb. 

1.  Election  in  Unorganized  County.  —  Daily  v.  273. 

Estabrook,  1  Hart.  El.  Cas.  299.  See    infra,    this    title,     Calling  Elections, 

2.  State  Elections.  —  People  v.  Davie.  114  Cal.  Notice,  and  Other  Preliminary  Proceedings. 
363;  McCormick  v.  People,  139  III.  499;  State  8.  Conduct  of  Election.  —  Andrews  v.  Saucier, 
v.  Thoman,  10  Kan.   191;  People  v.  Palmer,  13  La.  Ann.  301;  People  v,  Perley,  80  N.  Y. 
91  Mich.  283.  624. 

3.  State  Constitution     Statute  Unnecessary. —  See  infra,  this  title,  Conduct  of  Elections. 
When  the  term  of  an  office  is  fixed  by  the  con-  9.  Gaston  ■■.  Lamkin,  115  Mo.  20.    And  sec 
Btitution,  and  this  also  requires  that  a  general  infra,  this  title.  Conduct  of  Elections. 
election  shall  be  held  on  a  certain  day  each  10.  Power  of  Legislature  to  Submit  Questions  to 
year,  and  there  is  a  general  law  which  pro-  Popular  Vote.  —See  the  title  CONSTITUTIONAL 
vides  all  the  machinery  requisite  for  conduct-  Law,  vol.  6,  pp.  1021-1026. 
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title.1  Questions  peculiar  to  elections  on  particular  subjects  are  considered  in 
other  titles.2 

III.  The  Right  of  Suffrage  and  Regulations  in  General  —  1.  General 
Power  to  Withhold  or  Regulate  the  Right.  —  It  may  be  laid  down  as  a  general 
proposition  that  the  right  of  suffrage  may  be  regulated  and  modified  or  with- 
drawn by  the  authority  which  conferred  it.  The  right  is  not  a  natural  right 
of  which  a  person  cannot  be  deprived,  but  is  a  privilege  which  may  be  granted 
or  denied  by  the  people,  or  by  the  department  of  government  to  which  they 
have  delegated  power  in  the  matter,  as  general  policy  may  require.3 

Vested  Right.  —  It  has  been  held,  however,  on  doubtful  reasoning,  it  seems, 
that  a  person  cannot  be  deprived  of  the  right  to  vote  at  a  particular  election 
after  the  right  has  vested  by  registration,  etc.,  on  the  ground  that  this  would 


1.  See  the  specific  sections  supra  and  infra. 

2.  See  the  specific  titles,  as  the  title  County- 
Seat,  vol.  7,  p.  ion,  for  county-seat  elec- 
tions; the  title  Local  Option,  for  local-option 
elections;  the  title  Municipal  Corporations, 
for  elections  to  determine  various  questions 
concerning  such  corporations,  etc. 

3.  Suffrage  Not  a  Natural  Right.  —  It  is  said 
by  Judge  Cooley:  "Participation  in  the  elec- 
tive franchise  is  a  privilege  rather  than  a  right, 
and  it  is  granted  or  denied  upon  grounds  of 
general  policy;  the  prevailing  view  being  that 
it  should  be  as  general  as  possible,  consistent 
with  the  public  safety."  Cooley's  Const.  Lim. 
(6th  ed.)  752. 

"  The  elective  suffrage  is  not  a  natural  right 
of  the  citizen.  It  is  a  franchise  dependent 
upon  law  by  which  it  must  be  conferred  to 
permit  its  exercise.  *  *  *  It  is  a  political 
right  to  be  given  or  withheld  at  the  pleasure  of 
the  law-making  power  of  the  sovereignty." 
Per  Bradley,  J.,  in  People  v.  Barber,  48  Hun 
(N.  Y.)  198.  See  also  Spencer  v.  Board  of  Regis- 
tration, 1  MacArthur  (D.  C.)  169,  29  Am.  Rep. 
582;  State  v.  Dillon,  32  Fla.  545. 

In  the  late  case  of  Frieszleben  v.  Shallcross, 
9  Houst.  (Del.)  1,  wherein  it  was  held  that  the 
state  may  withhold  the  right  to  vote  from  per 
sons  who  fail  to  pay  a  poll  tax,  Comegys,  C. 
J.,  said:  "  It  is  not  directly  denied  on  behalf 
of  the  plaintiff  —  in  fact,  it  is  conceded  —  that 
the  power  to  use  the  ballot  is  one  of  those  de- 
rived from  government,  or  the  political  society 
in  which  the  elector  resides.  At  the  same 
time,  the  contention  here  is  the  outgrowth  of 
the  idea  that  the  primary  object  of  government 
is  universality  of  electorate.  It  is,  of  course, 
entirely  consistent  with  the  hopes  of  most 
men,  members  of  a  political  body  (as  one  of 
the  states  of  the  Union),  that  every  person 
recognized  by  society  as  acting  sui  juris  should 
participate  in  the  ballot;  and  all  such,  it  is 
believed,  are  accorded  that  privilege.  But  in 
this  state,  as  no  doubt  in  most  of  the  others,  it 
is  conferred  only  upon  the  condition  of  contrib- 
uting to  the  support  of  the  government.  The 
paramount  duty  of  organized  society  is  not  to 
make  the  use  of  the  ballot  '  free  '  to  every  such 
person,  but  to  provide  the  means  for  its  own 
sustenance,  which  is  done  by  taxation,  and 
after  that,  but  altogether  subordinate  to  it 
however,  to  secure  to  the  payer  of  taxes,  not 
the  mere  taxable,  the  privilege,  or  '  right  '  as 
it  is  generally  called,  to  vote  at  elections. 
There  is  no  natural  right  to  vote.    It  is  one 


conferred  by  a  community  at  large  upon  cer- 
tain of  its  members,  which  implies  the  power 
and  authority  to  withhold  it  from  others.  The 
whole  idea  of  our  original  government  —  that 
before  1776  —  was  that  only  those  who  paid 
taxes  should  vote;  not  that  all  should  vote, 
but  only  those  who  helped  to  support  the  gov- 
ernment. It  was  a  privilege  conferred  upon 
such,  and  such  only.  They  were  the  freemen, 
out  of  whose  body,  in  the  public  aggregate 
mass,  the  public  officers,  particularly  the  legis- 
lative council  and  assembly,  were  to  be 
chosen.  Those  who  had  real  estate  were  rated 
upon  it,  and  such  as  had  not  were  assessed 
upon  the  poll." 

Right  of  Suffrage  May  Be  Modified  or  With- 
drawn. —  See  Anderson  v.  Baker,  23  Md.  531, 
where  it  was  held  that  the  right  of  suffrage  is 
the  creation  of  the  organic  law  of  the  state, 
and  may  be  modified  or  withdrawn  by  the 
same  authority  which  conferred  it  without 
such  modification  or  withdrawal  being  consid- 
ered as  the  infliction  of  any  punishment  upon 
those  who  are  disqualified.  Blair  v.  Ridgely, 
41  Mo.  63,  97  Am.  Dec.  248,  to  the  same  effect. 
See  also  State  v.  Staten,  6  Coldw.  (Tenn.) 
233. 

In  the  case  of  Burch  v.  Van  Horn,  2  Bart. 
El.  Cas.  205,  in  a  report  which  was  adopted 
unanimously,  it  was  held  that  the  right  of  a 
state  by  a  new  constitution  to  require  all  per- 
sons to  take  an  oath  that  they  have  not  done 
certain  acts,  and  that  they  have  been  loyal  to 
the  United  States,  as  a  prerequisite  to  registra- 
tion and  to  the  right  to  vote,  was  absolute,  and 
was  not  forbidden  by  the  principle  of  the  de- 
cision in  the  case  of  Cummings  v.  Missouri,  4 
Wall.  (U.  S.)  277,  which  held  that  the  provi- 
sions of  this  same  constitution  forbidding  per- 
sons from  engaging  in  certain  avocations 
without  taking  this  oath  were,  in  effect,  ex  post 
facto  and  void.  Judge  Poland,  in  the  report 
of  the  committee,  in  speaking  of  the  right  of 
suffrage,  said:  "  When  once  granted,  it  is  not 
a  vested  irrevocable  right,  but  it  is  held  at  ihe 
pleasure  of  the  power  that  gave  it;  and  the 
state  may,  by  a  change  of  its  fundamental 
law,  restrict  as  well  as  enlarge  it.  When, 
therefore,  the  state  of  Missouri,  in  changing 
its  constitution,  saw  fit  to  declare  that  the  in- 
terests of  the  state  and  the  people  of  the  state 
would  be  promoted  by  withholding  the  right 
of  voting  from  all  persons  who  could  not  take 
the  required  oath,  it  exercised  no  greater  or 
higher  power  than  exists  in  every  state." 
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violate  the  constitutional  provision  against  depriving  a  person  of  his  property 
without  due  process  of  law.1 

Illustrations.  —  There  have  always  been  limitations  upon  the  exercise  of  the 
right  of  suffrage,  even  in  the  most  liberal  democracies.  In  nearly  all  countries, 
for  example,  the  right  has  been  denied  to  women,  minors,  aliens,  and  persons 
non  compos  mentis.  In  England,  at  an  early  day,  the  right  to  vote  for  mem- 
bers of  Parliament  was  limited  to  those  possessed  of  a  certain  property  quali- 
fication; and  in  a  number  of  the  United  States  the  right  of  suffrage  depends- 
upon  the  possession  of  a  certain  amount  of  property',  or  upon  the  payment  of 
taxes;  and  in  some  states  it  depends  upon  the  ability  to  read  and  write.* 

2.  How  the  Right  May  Be  Extended  or  Restricted  —  a.  In  GENERAL.  — 
Where  a  certain  rule  for  the  exercise  of  the  right  of  suffrage  has  become  a  part 
of  the  fundamental  law  of  the  land,  the  right  can  be  extended  or  restricted,  in 
a  democratic  form  of  government,  only  by  the  consent  of  the  majority  of  those 
who  already  possess  it,  or  by  revolution.3 

b.  In  the  United  States  —  (i)  In  General.  —  In  the  United  States  the 
control  of  the  right  of  suffrage  is  primarily  in  the  people  of  the  several 
states,  not  only  with  respect  to  the  qualifications  of  voters,  but  also  with 
respect  to  the  mode  of  determining  whether  the  qualifications  exist  and  to  the 
time,  place,  and  manner  of  holding  elections.4 

Constitutions.  —  The  right  in  most  states  has  been  fixed  by  the  constitution, 
which  of  course  is  subject  to  amendment  from  time  to  time  by  vote  of  the 
people.5 

State  Legislatures.  —  In  some  states  the  power  both  to  prescribe  the  qualifica- 
tions of  voters  and  to  regulate  elections  is  expressly  delegated  to  the  legisla- 
ture ; 6  but  this  is  not  necessary  in  cases  in  which  the  constitution  does  not 
undertake  to  confer  the  right  to  vote  or  prescribe  the  qualifications  of  voters. 
In  such  a  case  it  is  competent  for  the  legislature  to  do  so,  as  the  representative 


1.  Distinction  When  Right  to  Vote  Has  Vested. 

—  In  State  v.  Staten,  6  Coldw.  (Tenn.)  233, 
the  doctrine  was  laid  down  that  while  a  state 
could  confer  the  right  of  suffrage,  or  take  it 
away  from  any  one  who  had  it,  subject  to  the 
restrictions  of  the  Federal  Constitution,  yet 
when  an  elector  had  complied  with  the  provi- 
sions of  the  law,  and  thereby  gained  a  right  to 
vote  at  a  particular  election,  this  was  a  vested 
right;  and  that  while  the  legislature  might 
change  the  qualifications  for  a  voter,  it  could 
not  deprive  the  person  of  the  right  to  vote 
at  that  election.  "  The  elective  franchise,"  it 
was  said,  "  is  a  right  which  the  law  protects 
and  enforces  as  jealously  as  it  does  property 
in  chattels  or  lands.  It  matters  not  by  what 
name  it  is  designated  —  the  right  to  vote,  the 
elective  franchise,  or  the  privilege  of  the  elec 
tive  franchise;  the  person  who,  under  the 
constitution  and  laws  of  the  state,  is  entitled  to 
it,  has  a  property  in  it  which  the  law  main- 
tains and  vindicates  as  vigorously  as  it  does 
any  right  of  any  kind  which  men  may  have 
and  enjoy.  The  rules  of  law  which  guard 
against  deprivation  or  injury,  the  rights  of 
persons  in  corporeal  properties,  are  alike  and 
equally  applicable  to  the  elective  franchise, 
and  alike  and  equally  guard  persons  invested 
with  it  against  deprivation  of  or  injury  to  it. 
Persons  invested  with  it  cannot  be  deprived  of 
it  otherwise  than  '  by  due  process  of  law.'  To 
the  same  extent  that  persons  cannot  be  de- 
prived of  their  lands  and  chattels,  or  rights 
and  franchises  of  any  kind,  otherwise  than 
'by  due  process  of  law,'  is  it  also  true  that, 
'  without  due  process  of  law,'  they  cannot  be 
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deprived  or  divested  of  the  muniments  which 
evidence  and  establish  their  titles  and  rights, 
such  as  deeds,  bills  of  sale,  bonds,  promissory 
notes,  and  the  like;  and  the  certificate  of  reg- 
istration and  right  to  vote  may  be  properly  in- 
cluded in  the  category." 

2.  See  infra,  this  title,  Qualifications  of 
Electors. 

3.  How  the  Right  of  Suffrage  Is  Extended  or  Re- 
stricted.— See  Cooley's  Const.  Lim.  (6th  ed.)  747, 
753.    And  see  the  cases  hereafter  referred  to. 

4.  In  the  United  States  —  Right  Controlled  by 
States  —  Maryland.  —  Anderson  v.  Baker,  23 
Md.  531. 

Pennsylvania.  —  Huber  v.  Reily,  53  Pa.  St. 
112. 

Tennessee.  —  Ridley  v.  Sherbrook,  3  Coldw. 
(Tenn.)  569. 

5.  Right  of  Suffrage  Fixed  by  the  Constitutions 
—  Amendment.  —  Sec  the  various  state  consti- 
tutions. The  provisions  of  the  state  constitu- 
tions as  they  existed  in  1890  are  collected  and 
set  out  in  full  in  29  Am.  L.  Reg.  872-920. 

As  to  amendment  of  the  constitutions,  see 
the  title  Constitutional  Law,  vol.  6,  p. 
901. 

6.  Control  Delegated  to  the  Legislatures. —  In 

almost  all  of  the  states  the  qualifications  of 
voters  are  definitely  fixed  by  the  constitution, 
and  no  power  to  restrict  or  extend  the  right  of 
suffrage  is  vested  in  the  legislatures.  But  the 
legislatures  are  very  generally  given  the 
power  to  prescribe  regulations  for  the  exercise 
of  the  right  of  suffrage  as  fixed  by  the  consti- 
tution. See  infra,  this  section.  Power  of  tlu 
State  Legislatures. 
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of  the  lawmaking  power  of  the  state,  without  express  constitutional  authority.1 
(2)  Power  of  Congress.  —  The  United  States  government  has  no  control 
whatever  over  elections  in  the  states,  or  over  the  qualifications  of  voters 
therein,  except  in  so  far  as  such  control  has  been  vested  in  it  by  the  Federal 
Constitution,  either  in  the  original  articles  or  in  the  amendments.  Before  the 
adoption  of  the  Fifteenth  Amendment  to  the  Federal  Constitution,  the  right 
of  suffrage  and  the  conduct  of  elections  were  both  under  the  exclusive  control 
of  each  state,  so  far  as  state  officers  were  concerned,  and  Congress  had  no 
power  to  interfere  with  such  control;  and  the  same  is  still  true  as  to  matters 
not  within  the  amendment.2 

Depriving  Person  of  Citizenship.  —  Congress,  however,  has  the  power  to  enact  a 
law  depriving  a  person  convicted  of  desertion  from  the  army  or  navy,  or  other 
crime,  of  his  status  as  a  citizen  of  the  United  States,  and  if  the  right  to  vote 
in  a  state  depends  upon  citizenship,  the  law  will  operate  to  deprive  such  a 


1.  Implied  Power  of  the  Legislature.  —  State  v. 
Dillon,  32  Fla.  545.  In  this  case  it  was  held 
that  the  Constitution  of  Florida,  prescribing 
the  qualifications  of  electors  at  all  elections  un- 
der it,  did  not  apply  to  electors  of  municipal 
officers,  and  that  as  to  these  elections  it  was 
competent  for  the  legislature  to  prescribe  the 
qualifications  of  voters.  "  The  right  to  vote," 
it  was  said,  "  is  not  an  inherent  or  absolute 
right  found  among  those  generally  reserved 
in  bills  of  rights,  but  its  possession  is  depend- 
ent upon  constitutional  or  statutory  grant. 
Subject  to  the  limitations  contained  in  the 
Federal  Constitution,  the  elective  franchise  is 
under  the  control  of  the  sovereign  power  of  the 
states  expressed  in  constitutions  or  statutes 
properly  enacted.  Where  a  constitution  has 
conferred  the  right  and  prescribed  the  quali- 
fications of  electors,  it,  of  course,  is  para- 
mount until  amended,  and  the  legislature 
cannot  change  or  add  to  them  in  any  way;  but 
where  the  constitution  does  not  fix  the  right 
of  suffrage  or  prescribe  the  qualifications  of 
voters,  it  is  competent  for  the  legislature,  as 
the  representative  of  the  lawmaking  power  of 
the  state,  to  do  so." 

"  Whatever,"  said  Judge  Dean,  in  Com.  v. 
Reeder,  171  Pa.  St.  505,  "  the  people  have  not, 
by  their  constitution,  restrained  themselves 
from  doing,  they,  through  their  representa- 
tives in  the  legislature,  may  do.  This  latter 
body  represents  their  will  just  as  completely 
as  a  constitutional  convention,  in  all  matters 
left  open  by  the  written  constitution.  Certain 
grants  of  power,  very  specifically  set  forth, 
were  made  by  the  states  to  the  United  States, 
and  these  cannot  be  revoked  or  disregarded  by 
state  legislation.  Then  come  the  specific  re- 
straints imposed  by  our  own  constitution  upon 
our  own  legislature.  These  must  be  re- 
spected. But  in  that  wide  domain  not  in- 
cluded in  either  ot  these  boundaries,  the  right 
of  the  people  through  the  legislature  to  enact 
•such  laws  as  they  choose  is  absolute.  Of  the 
use  the  people  may  make  of  this  unrestrained 
power,  it  is  not  the  business  of  the  courts  to 
inquire.  We  peruse  the  expressions  of  their 
will  in  the  statute,  then  examine  the  constitu- 
tion and  ascertain  if  this  instrument  says 
4  Thou  shalt  not;'  and  if  we  find  no  inhibition, 
then  the  statute  is  the  law,(  simply  because  it 
is  the  will  of  the  people,  and  not  because  it  is 
wise  or  unwise." 


Further  as  to  the  Power  of  the  Legislature,  see 

infra,  this  section,  Power  of  the  State  Legisla- 
tures. 

2.  Right  of  Suffrage  Controlled  by  States  under 
Federal  Constitution  Prior  to  Fifteenth  Amendment 

■—  United  States.  —  Minor  v.  Happersett,  21 
Wall.  (U.  S.)i63;  U.  S.  v.  Reese,  92  U.  S.  214; 
U.  S.  i'.  Cruikshank,  92  U.  S.  542. 

Maine. — State  v.  Symonds,  57  Me.  148. 

Mississippi.  —  Sproule  v.  Fredericks,  69  Miss. 
898. 

Pennsylvania.  —  Huber  v.  Reily,  53  Pa.  St. 
112. 

Tennessee.  —  Ridley  v.  Sherbrook,  3  Coldw. 
(Tenn.)  569. 

In  the  case  of  Anderson  v.  Baker,  23  Md. 
623,  Chief  Justice  Bowie  said:  "  The  regula- 
tion of  the  right  of  suffrage  has  been  reserved 
by  the  states  to  themselves,  and  was  not  dele- 
gated to  the  general  government  by  the  Fed- 
eral Constitution." 

And  in  Huber  v.  Reily,  53  Pa.  St.  112, 
Strong,  J.,  said:  "  It  is  not  to  be  doubted  that 
the  power  to  regulate  suffrage  in  a  state,  and 
to  determine  who  shall  or  who  shall  not  be  a 
voter,  belongs  exclusively  to  the  state  itself. 
The  Constitution  of  the  United  States  con- 
fers no  authority  upon  Congress  to  prescribe 
the  qualifications  of  electors  within  the  sev- 
eral states  that  compose  the  Federal  Union. 
*  *  *  T},e  right  of  suffrage  at  a  state  elec- 
tion is  a  state  right,  a  franchise  conferrable 
only  by  the  state,  which  Congress  can  neither 
give  nor  takeaway." 

Power  to  Punish  Individual  Acts  at  State  Elec- 
tions. —  Under  the  powers  conferred  by  the 
Fifteenth  Amendment  to  the  Federal  Constitu- 
tion, the  authority  of  Congress  to  punish 
offenses  against  the  right  of  suffrage  at  state 
elections  is  limited  to  acts  done  under  color  of 
authority  derived  from  state  legislation,  and 
does  not  extend  to  punishing  individuals  acting 
without  authority,  but  their  punishment  must 
be  left  to  the  states.  U.  S.  v.  Amsden,  6  Fed. 
Rep.  819.  See  infra,  this  section.  Effect  of  ike 
Federal  Constitution. 

Contested  Elections  for  State  Officers  —  Federal 
Courts.  —  And  courts  of  the  United  States  have 
no  jurisdiction  in  any  form  of  action,  in  cases 
of  contested  elections  for  state  officers,  except 
in  cases  where  the  sole  question  as  to  the  title 
arises  out  of  the  denial  to  citizens  of  the  right 
to  vote  on  account  of  :heir  race,  color,  or  previ- 
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person  of  his  right  of  suffrage.1 

(3)  Effect  of  the  Federal  Constitution  —  (a)  Article  1.  —  Section  2  of  article  1 
of  the  Federal  Constitution,  after  providing  that  the  members  of  the  house  of 
representatives  shall  be  chosen  by  the  people  of  the  several  states,  declares 
that  the  electors  in  each  state  shall  have  the  qualifications  requisite  for  electors 
of  the  most  numerous  branch  of  the  state  legislature.  By  section  3  it  is  pro- 
vided that  the  senators  shall  be  chosen  by  the  state  legislatures.  By  section  4 
it  is  provided  that  the  times,  places,  and  manner  of  holding  elections  for 
senators  and  representatives  shall  be  prescribed  in  each  state  by  the  legislature 
thereof;  but  the  Congress  may,  at  any  time,  by  law,  make  or  alter  such  regu- 
lations, except  as  to  the  places  of  choosing  senators. 

Effect  of  This  Article.  —  These  provisions  do  not  confer  upon  Congress  any 
power  to  prescribe  the  qualifications  of  voters  at  elections  of  members  of  Con- 
gress.2 But  they  give  Congress  the  power  to  prescribe  regulations  as  to  the 
time,  place,  and  manner  of  conducting  such  elections,3  and  this  power  has 
been  exercised  in  some  instances  more  freely,  perhaps,  than  was  contemplated 
by  the  framers  of  the  constitution.4 


ous  condition  cf  servitude.  Harrison  v.  Had- 
ley,  2  Dill.  (U.  S.)  229.  See  the  title  Civil 
Rights,  vol.  6,  p.  72. 

1.  Congress  May  Deprive  Person  of  Citizenship. 

—  Huber  v.  Reily,  53  Pa.  St.  112.  And  see 
State  v.  Symonds,  57  Me.  148. 

2.  Power  of  Congress  under  U.  S.  Const.,  Article 
1,  Section  4  —  Qualifications  of  Voters.  —  Thus  in 
Boynton  v.  Loring,  1  Ellsw.  El.  Cas.  346,  it  was 
held  that  Congress  had  no  power  to  judge  of 
the  policy  of  a  provision  of  the  constitution  of 
Massachusetts  which  required  a  person  to  be 
able  to  read  and  write  in  order  to  vote,  but 
must  be  governed  by  the  state  law. 

The  Constitution  Merely  Adopts  State  Qualifica- 
tions.—  Section  2  of  article  1  of  the  Federal 
Constitution  merely  adopts  the  state  qualifica- 
tions as  the  federal  qualifications  of  voters,  but 
the  right  to  vole  is  based  on  the  Federal  Con- 
stitution, and  not  upon  the  state  law.  As  was 
said  by  Mr.  Justice  Miller:  "  The  states,  in 
prescribing  the  qualifications  of  voters  for  the 
most  numerous  branch  of  their  own  legisla- 
tures, do  not  do  this  with  reference  to  the  elec- 
tion for  members  of  Congress.  Nor  can  they 
prescribe  the  qualification  for  voters  for  those 
eo  nomine.  They  define  who  are  to  vote  for  the 
popular  branch  of  their  own  legislature,  and 
the  Constitution  of  the  United  States  says  the 
same  persons  shall  vote  for  members  of  Con- 
gress in  that  state.  It  adopts  the  qualification 
thus  furnished  as  the  qualification  of  its  own 
electors  for  members  of  Congress.  It  is  not 
true,  therefore,  that  electors  for  members  of 
Congress  owe  their  right  to  vote  to  the  state 
law  in  any  sense  which  makes  the  exercise  of 
the  right  to  depend  exclusively  on  the  law  of 
the  state."    Ex  p.  Yarbrough,  no  U.  S.  663. 

3.  Regulation  of  Elections.  —  It  is  well  settled 
that,  under  these  provisions,  Congress  has  the 
power  to  regulate  the  time,  place,  and  manner 
■of  voting  for  representatives  in  Congress,  and 
may  protect  the  persons  voting  for  such  rep- 
resentatives from  violence  or  intimidation,  and 
the  election  itself  from  fraud  and  corruption. 
As  was  said  by  Mr.  Justice  Bradley,  in  Exp. 
Siebold,  100  U.  S.  371.  the  exercise  of  such 
power  can  properly  cause  no  collision  of  regula- 
tions or  jurisdiction,  because  the  authority  of 
Congress  over  the  subject  is  paramount,  and 
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any  regulations  it  may  make  necessarily  super- 
sede inconsistent  regulations  of  the  state.  And 
see  the  cases  cited  in  the  note  following. 

4.  Acts  of  Congress  in  Exercise  of  the  Power  to 
Regulate. —  In  the  exercise  of  the  power  thus 
conferred  upon  it,  Congress  has  passed  a  num- 
ber of  laws  regulating  congressional  elections. 
Its  first  action  was  in  1842,  when  it  provided 
that  each  member  of  Congress  should  be 
elected  by  a  separate  district,  composed  of 
contiguous  territory.  Rev.  Stat.  U.  S.,  §  23. 
Later  it  provided  that  all  the  elections  for 
such  members  should  be  held  on  the  Tuesday 
after  the  first  Monday  in  November  in  1876, 
and  on  the  same  day  of  every  second  year 
thereafter.    Rev.  Stat.  U.  S.,  §  25. 

By  the  acts  of  Congress  of  February  25,  1865, 
May  31,  1870.  February  28,  1871,  and  June  10, 
1872,  many  other  regulations  concerning  na- 
tional elections  are  prescribed,  among  which 
may  be  mentioned  provisions  imposing  penal 
ties  for  wrongfully  depriving  a  person  of  his 
right  to  vote,  provisions  for  the  appointment 
of  federal  supervisors,  and  provisions  punish- 
ing certain  acts  in  connection  with  such  elec- 
tions as  crimes.  See  Rev.  Stat.  U.  S.,  2002- 
2031,  5506-5515. 

Decisions  that  Acts  of  Congress  Are  Constitu 
tional.  —  There  are  a  number  of  cases  holding 
that  these  provisions  are  constitutional.  Thi's 
it  has  been  held  that  Congress  had  the  power 
to  pass  laws  providing  for  the  punishment  of 
any  state  officer  of  election,  for  unlawful  acts 
or  neglect  at  elections  for  members  of  Con- 
gress, and  to  provide  for  the  appointment  of 
supervisors  of  such  elections,  and  that  deputy 
marshals  should  have  power  to  keep  the  peace 
at  the  polls.  Ex  p.  Siebold,  100  U.  S.  371 ; 
Exp.  Clarke,  100  U.  S.  399;  Exp.  Yarbrough, 
1 10  U.  S.  651. 

An  election  officer  has  been  held  liab'c  to 
punishment  under  the  Acts  of  Congrers  for 
doing  an  unauthorized  act  with  intent  to  affect 
the  election  of  a  member  of  Congress,  and  its 
results.  U.  S.  v.  Badcr,  16  Fed.  Rep.  117;  U. 
S.  v.  Gale,  109  U.  S.  65. 

In  U.  S.  v.  Munford,  16  Fed.  Rep.  233,  and 
Brown  r.  Munford,  16  Fed.  Rep.  175,  it  was 
held  that  Congress  has  the  authority  to  pass 
laws  providing  that  the  supervisor  of  elections 
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(b)  Fourteenth  Amendment.  —  Section  i  of  the  Fourteenth  Amendment  tr> 

the  Federal  Constitution  provides  that  "  all  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  states  wherein  they  reside,"  and  that  "  no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  The  second  section  provides 
that  if  any  state  shall  deny  the  right  to  vote  to  any  citizen  of  the  United 
States  above  the  age  of  twenty-one  years,  except  for  participation  in  rebellion, 
or  other  crime,  its  representation  in  Congress  shall  be  reduced  in  proportion  to- 
the  number  of  citizens  so  disfranchised  compared  with  the  whole  number  of 
adult  male  citizens. 

Effect  of  This  Amendment.  —  It  is  settled  that  this  amendment  did  not  confer 
the  right  of  suffrage  upon  any  person  nor  affect  the  power  of  the  states  to 
determine  who  may  vote  within  their  limits.1 

(c)  Fifteenth  Amendment.  —  The  first  section  of  the  Fifteenth  Amendment  to 


may  occupy  such  a  position  as  will  enable  him 
to  scrutinize  the  ballots  to  the  best  advantage; 
and  if  there  is  any  conflict  between  this  law 
and  that  of  the  state,  as  to  the  method  of  can- 
vassing the  ballots  at  a  federal  election,  the 
Act  of  Congress  must  govern.  U.  S.  v.  Brady, 
Giauque  El.  Laws  17. 

Section  2021  of  the  Revised  Statutes  of  the 
United  States,  authorizing  the  appointment 
of  deputy  marshals  where  no  supervisors  of 
elections  are  appointed,  has  been  held  consti- 
tutional; and  it  has  been  held  that  the  mar- 
shals may  arrest,  without  process,  any  one 
voting  or  attempting  to  vote  illegally;  though 
they  have  no  right  to  keep  any  person  from 
voting,  nor  to  interfere  with  the  election 
officers  in  the  discharge  of  their  duty.  In  re 
Deputy  Marshals,  22  Fed.  Rep.  153. 

Rev.  Stat.,  §  5506,  making  it  unlawful  to 
hinder  a  citizen  from  voting,  has  been  held  a 
valid  regulation  of  congressional  elections, 
though  it  would  be  invalid  as  applied  to  state 
and  municipal  elections.  U.  S.  v.  Munford, 
16  Fed.  Rep.  223;  U.  S.  v.  Belvin,  46  Fed. 
Rep.  381. 

An  act  to  punish  fraudulent  registration  by 
a  person  not  having  a  legal  right  to  vote  at  an 
election  for  representative  in  Congress,  has 
been  held  not  to  be  unconstitutional,  as  affect- 
ing the  qualifications  of  voters  under  the  state 
law.  U.  S.  v.  Quinn/  8  Blatchf.  (U.  S.) 
48. 

Where  an  Act  of  Congress  in  Its  Terms  Applies 
to  Elections  Generally,  while  by  the  constitution 
it  could  properly  apply  only  to  elections  for 
representatives  in  Congress  or  presidential 
electors,  it  will  be  presumed  that  it  was  the 
intent  of  Congress  to  limit  its  provisions  to 
such  elections,  and  the  act  will  be  held  to  be 
constitutional.  U.  S.  v.  Munford,  16  Fed.  Rep. 
223-  Brown  v.  Munford,  16  Fed.  Rep.  175. 

Ac's  of  Congress  Supersede  State  Eegulations.  — 
Whenever  Congress  enacts  a  valid  law  regulat- 
ing congressional  elections,  that  law  necessarily 
supersedes  state  regulations,  and  subsequent 
state  laws  in  conflict  therewith  are  void.  In  re 
Appointment  of  Supervisors,  52  Fed.  Rep.  254; 
U.  S.  v.  Brady,  Giauque  El.  Laws  17. 

Illustration.  —  By  section  2005  of  the  Re- 
vised Statutes  of  the  United  States  it  is  de- 
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clared  that  "  when,  under  the  authority  of  the 
constitution  or  laws  of  any  state,  *  *  *  any 
act  is  required  to  be  done  as  a  prerequisite  or 
qualification  for  voting,  and  by  such  constitu- 
tion or  laws  persons  or  officers  are  charged 
with  the  duty  of  furnishing  to  citizens  an  op- 
portunity to  perform  such  prerequisite,  or  to 
become  qualified  to  vote,  every  such  person 
and  officer  shall  give  to  all  citizens  of  the 
United  States  the  same  and  equal  opportunity 
to  perform  such  prerequisite  and  to  become 
qualified  to  vote."  In  construing  this  provi- 
sion, Judge  Speer  said:  "  It  is  not  enough  that 
all  the  citizens  of  the  same  county  shall  have 
an  equal  opportunity,  but  all  the  electors  of 
the  state,  voting,  or  desiring  to  vote,  at  the 
same  general  election,  must  have  the  equal 
opportunity  to  perform  the  prerequisites  and 
to  become  qualified  to  vote.  And  it  is  a  neces- 
sary implication  of  the  language  of  this  stat- 
ute of  the  United  States  that  the  prerequisites- 
for  voting  at  the  same  general  election  must 
be  equal  to  each  elector."  And  he  held  that 
the  provision  rendered  void,  so  far  as  congres- 
sional elections  were  concerned,  local  registra- 
tion laws  of  Georgia  for  the  various  counties 
of  the  state,  which  differed  in  material  features 
as  to  the  time,  place,  methods,  and  necessary 
qualifications  for  registration.  In  re  Appoint- 
ment of  Supervisors,  52  Fed.  Rep.  25.1. 

Election  by  Districts.  —  Although  Congress 
has  the  power  under  the  Constitution  to  pre- 
scribe the  manner  of  holding  congressional 
elections,  it  has  in  several  instances  admitted 
representatives  who  were  elected  under  state 
laws  which  were  in  conflict  with  the  provisions 
of  the  Act  of  Congress  requiring  the  election  to 
be  held  by  districts.  New  Hampshire  Cases,' 
1  Bart.  El.  Cas.  47;  Phelps's  Case,  I  Bart.  EL; 
Cas.  248. 

1.  Effect  of  the  Fourteenth  Amendment.  —  Varf 
Valkenburg  v.  Brown,  43  Cal.  43,  13  Am.' 
Rep.  136;  Minor  v.  Happersett,  53  Mo.  58,  2r 
Wall.  (U.  S.)  162. 

In  U.  S.  v.  Anthony,  11  Blatchf.  (U.  S.)  200, 
it  was  held  that  this  amendment  did  not 
abrogate  the  provision  of  a  state  constitution 
restricting  the  right  of  suffrage  to  males. 

See  the  title  Civil  Rights,  vol.  6,  pp.  70,. 
7i,  77- 
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the  Federal  Constitution  declares  that  the  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  state 
-on  account  of  race,  color,  or  previous  condition  of  servitude.  The  second 
section  declares  that  Congress  shall  have  the  power  to  enforce  this  article  by 
appropriate  legislation. 

Effect  of  This  Amendment.  —  The  Fifteenth  Amendment  does  not  extend  beyond 
the  particular  classes  named  in  it  or  affect  in  any  way  the  power  of  the  state 
to  make  restrictions  as  to  the  right  of  suffrage  not  based  upon  race,  color,  or 
previous  condition  of  servitude.  It  does  prohibit,  however,  restrictions  based 
upon  these  conditions,  and  when  adopted  it  had  the  effect  of  abrogating  any 
such  restrictions  in  the  constitutions  of  the  states  without  any  amendment  to 
the  state  constitutions.  This  amendment  is  treated  at  length  under  another 
title.1 

(4)  Power  of  the  State  Legislatures  —  (a)  Cannot  Eestrict  or  Extend  the  Constitu- 
tional Eight  —  aa.  In  General.  —  Where  the  right  of  suffrage  is  fixed  by  the  con- 
stitution of  a  state,  as  is  the  case  in  most  states,  it  can  be  restricted  or 
changed  by  an  amendment  to  the  constitution,2  or  by  an  amendment  to  the 
Federal  Constitution,  which,  of  course,  is  binding  upon  the  states.3  But  it 
cannot  be  restricted  or  changed  in  any  other  way.  The  legislature  can  pass 
no  law  directly  or  indirectly  either  restricting  or  extending  the  right  of  suffrage 
as  fixed  by  the  constitution.4 


1.  Effect  of  Fifteenth  Amendment.  —  See  the 

title  Civil  Rights,  vol.  6,  p.  72. 

2.  State  Constitutions  —  Amendment.  —  See  the 
title  Constitutional  Law,  vol.  6,  p.  901. 

3.  An  Amendment  to  the  Federal  Constitution, 
by  which  a  state  is  forbidden  to  restrict  the 
right  of  suffrage  as  to  certain  classes,  operates 
to  confer  the  right  of  suffrage  upon  the  classes 
mentioned  without  amendment  to  the  state 
constitution.  See  infra,  this  section.  Effect  of 
the  Federal  Constitution  —  Fourteenth  Amend- 
ment —  Fifteenth  Amendment. 

4.  The  Legislature  Cannot  Eestrict  the  Consti- 
tutional Eight  of  Suffrage  —  United  States.  — 
Mills  v.  Green,  67  Fed.  Rep.  818. 

Alabama.  —  State  v.  Adams,  2  Stew.  (Ala.) 
239. 

Arkansas.  —  Rison  v.  Farr,  24  Ark.  161,  87 
Am.  Dec.  52. 

California.  —  Eaton  v.  Brown,  96  Cal.  371, 
31  Am.  St.  Rep.  225;  Spier  v.  Baker,  (Cal. 
1898)  52  Pac.  Rep.  659. 

Illinois.  —  County  Ct.  v.  People,  58  111.  456; 
People  v.  English,  139  111.  622. 

Indiana. — Quinn  v.  State,  35  Ind.  485,  9 
Am.  Rep.  754. 

Massachusetts.  —  Kinneen  v.  Wells,  144  Mass. 
497,  59  Am.  Rep.  105. 

Michigan.  —  People  v.  Maynard,  15  Mich. 
471. 

Minnesota.  — State  v.  Fitzgerald,  37  Minn.  26. 

Nevada.  —  State  v.  Findlay,  20  Nev.  198. 

New  Jersey. — Allison  v.  Blake,  57  N.  J.  L. 
6;  Allison  v.  Public  Road  Board,  58  N.  J.  L. 
140. 

New  York.  —  Lanning  v.  Carpenter,  20  N. 
Y.  447;  Green  v.  Shumway,  39  N.  Y.  418; 
People  v.  McDonald,  (Supreme  Court)  52  N.  Y. 
Supp.  898. 

North  Carolina.  —  Van  Bokkelen  v.  Cana- 
day.  73  N.  Car.  198. 

Pennsylvania.  —  Page  v.  Allen,  58  Pa.  St. 
338,  98  Am.  Dec.  272:  McCaffcrty  v.  Guyer, 
39  Pa.  St.  109;  Brcdin's  Appeal.  109  Pa.  St.  337. 

Utah. — See  Lyman  v.  Martin,  2  Utah  136. 


Washington.  —  Bloomer  v.  Todd,  3  Wash. 
Ter.  599. 

Wisconsin.  —  State  v.  Williams,  5  Wis.  308. 
And  see  the  other  cases  hereafter  specifically 
cited. 

Laws  Indirectly  Disfranchising  Voters.  —  Any 

law,  therefore,  which  has  the  effect  of  disfran- 
chising a  person  to  whom  the  constitution 
gives  the  right  to  vote  is  unconstitutional. 
Atty.-Gen.  v.  St.  Clair  County,  11  Mich.  63; 
Atty.-Gen.  v.  Detroit,  78  Mich.  545, 18  Am.  St. 
Rep.  458.    And  see  the  other  cases  cited  above. 

Illustrations.  —  Thus,  where  it  was  provided 
that  a  county  might  subscribe  to  the  capital 
stock  of  a  railroad  company,  upon  the  majority 
of  the  voters  in  a  certain  township  author- 
izing it,  the  provision  was  held  unconstitu- 
tional, although  the  act  also  provided  that  the 
county  debt  was  to  be  paid  by  the  levy  of  a 
special  tax  upon  the  voting  district  only. 
County  Ct.  v.  People,  58  III.  456. 

So  where  an  act  provided  that  the  question 
of  the  removal  of  a  county-seal  should  be  sub- 
mitted to  the  people  of  the  different  townships 
at  their  town  meetings,  and  there  were  cities 
in  the  county,  the  inhabitants  of  which  did  not 
vote  at  the  town  meeting,  and  in  which  the 
elections  were  held  at  a  different  time  from  the 
town  meetings,  the  act  was  held  to  be  void  be- 
cause there  was  no  provision  for  the  vote  of 
the  people  of  one  of  the  cities  upon  the  ques- 
tion of  removal.  Atty.-Gen.  v.  St.  ClairCounty, 
11  Mich.  63. 

And  where  a  statute  made  a  new  county, 
and  did  not  provide  that  the  inhabitants 
should  be  placed  in  any  senatorial  or  judicial 
district,  so  that  they  could  take  part  in  the 
elections  for  judges  and  senators,  it  was  held 
void,  and  the  expectation  that  a  future  legisla- 
ture would  remedy  the  difficulty  did  not  cure 
the  defect  in  the  act.  Lanning  v.  Carpenter, 
20  N.  Y.  447.  See  also  People  v.  Maynard,  15 
Mich.  471. 

Sec  also  State  v.  Fitzgerald,  37  Minn.  26, 
where  a  statute  dividing  a  township  into  clcc- 
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Partial  Unconstitutionality  of  statute.  —  Partial  unconstitutionality  of  an  election 
law  docs  not  necessarily  render  the  entire  law  unconstitutional  and  void.1 

The  Limitations  Imposed  by  the  Federal  Constitution  are  considered  in  another  place.2 

M.  Limiting  the  Right  to  a  Certain  Number  of  Candidates.  —  Whether  or  not  a 
statute  limiting  each  elector's  right  to  vote  to  a  certain  number  of  candidates, 
where  a  greater  number  are  to  be  elected,  is  in  conflict  with  a  constitutional 
provision  that  each  elector"  shall  be  entitled  to  vote  at  all  elections,"  is  a 
question  upon  which  different  conclusions  have  been  reached  in  different 
states.3 

cc.  Cumulative  Voting. — The  power  of  the  legislature  to  allow  cumulative 
voting  is  treated  in  another  part  of  this  work.4 

(b)  But  May  Regulate  the  Exercise  of  the  Right  —  Constitutional  Authority.  —  In  some 
states  it  is  expressly  declared  in  the  constitution  that  the  legislature  may  enact 
laws  to  preserve  the  purity  of  elections  and  guard  against  abuses  of  the  elective 
franchise.5 

Even  in  the  Absence  of  Such  an  Express  Provision,  it  is  well  settled  that  the  legisla- 
ture has  the  power  to  prescribe  reasonable  regulations  with  respect  to  the 
exercise  of  the  right  of  suffrage  as  fixed  by  the  constitution,  provided  it  does 
not,  under  a  pretense  and  color  of  regulating,  subvert  or  injuriously  restrict 


tion  districts,  and  failing  to  provide  for  hold- 
ing an  election  in  one  of  them,  was  held  to  be 
in  violation  of  a  constitutional  provision  that 
every  elector  should  be  entitled  to  vote  in  his 
election  district. 

In  Wisconsin,  however,  where  a  law  was 
passed  providing  that  any  municipality  might 
hold  a  special  election  to  vote  a  tax  to  raise 
bounties  to  secure  soldiers  to  save  a  draft,  and 
providing  for  only  one  polling  place,  it  was 
held  to  be  constitutional,  and  that  it  was 
not  inapplicable  to  a  large  city  having  nine 
wards,  with  eight  thousand  voters,  because  it 
was  impossible  to  receive  all  the  votes  in  one 
day,  it  not  having  been  shown  that  any  voters 
went  away  without  being  able  to  vote.  Brod- 
head  v.  Milwaukee,  19  Wis.  624,  88  Am.  Dec. 
711. 

Want  of  Time  to  Vote.  —  In  a  late  Montana 
case  a  statute  relating  to  school  elections  was 
attacked  as  being  in  violation  of  a  constitu- 
tional provision  for  free  suffrage,  because  at 
the  first  election  held  under  it  a  number  of 
persons  who  had  stood  in  line  for  some  time 
were  unable  to  cast  their  ballots  before  close 
of  the  polls.  State  v.  Long,  (Mont.  1898)  52 
Pac.  Rep.  645. 

And  in  In  re  Smith,  (Supreme  Court)  3  N.  Y. 
Supp.  107,  a  statute  providing  for  the  close  of 
the  polls  at  four  o'clock  was  held  not  to  be  un- 
constitutional on  the  ground  that  it  might  pre- 
vent qualified  voters  from  voting. 

Primary  Elections  are  within  a  constitutional 
provision  allowing  certain  persons  to  vote  at 
all  elections  authorized  by  law.  Spier  v.  Baker, 
(Cal.  1898)  52  Pac.  Rep.  659. 

Nor  Can  the  Legislature  Extend  the  Constitu- 
tional Right —  California.  —  Bourland  v.  Hil- 
dreth,  26  Cal.  161. 

Illinois.  —  People  v.  English,  139  111.  622. 

Michigan.  —  People  v.  Blodgett,  13  Mich. 
127. 

New  Jersey.  —  Allison  v.  Blake,  57  N.  J. 
L.  6. 

Pennsylvania.  —  Chase  v.  Miller,  41  Pa.  St. 
403- 


1.  Partial  Unconstitutionality. — State  e'.  Dillon, 
32  Fla.  545.  And  see  the  title  Constitutional 
Law,  vol.  6,  p.  882. 

2.  Federal    Constitutional    Limitations.  —  See 

supra,  this  section.  Effect  of  the  Federal  Con- 
stitution. 

3.  Limiting  the  Right  to  Vote  to  a  Certain 
Number  of  Candidates.  —  In  Com.  v.  Reeder, 
171  Pa.  St.  505,  it  was  held  that  a  constitu- 
tional provision  that  every  person  having  cer- 
tain qualifications"  shall  enjoy  the  right  of  an 
elector  "  and  "  shall  be  entitled  lo  vote  at  all 
elections  "  does  not  prevent  the  legislature, 
when  it  is  given  authority  to  provide  for  the 
method  of  electing  particular  officers  (judges 
of  the  Superior  Court),  from  providing,  where 
a  certain  number  of  such  officers  are  to  be 
elected,  that  no  elector  may  vote  for  more  than 
a  certain  number  less  than  all,  for  the  office. 
It  was  held  also  that  the  fact  that  the  constitu- 
tion established  limited  voting  in  the  election 
of  Supreme  Court  judges,  county  commis- 
sioners, and  certain  other  officers,  did  not 
prevent  the  legislature  from  providing  for  lim- 
ited voting  in  the  election  of  judges  of  the  Su- 
perior Court,  under  the  maxim  expressio  unius 
cxcltisio  est  alterius.    Williams,  J.,  dissented. 

In  State  v.  Constantine,  42  Ohio  St.  437.  51 
Am.  Rep.  833,  the  Supreme  Court  of  Ohio 
reached  a  different  conclusion  from  that  of  the 
Pennsylvania  court  in  the  above  case.  It  wa^ 
there  held  that  a  statute  authorizing  the  elec- 
tion of  four  members  of  the  police  board  at 
the  same  election,  but  which  denied  to  an 
elector  the  right  to  vote  for  more  than  two 
members,  was  in  conflict  with  a  constitutional 
provision  that  each  elector  should  be"  entitled 
to  vote  at  all  elections."  The  court  said  that 
"  the  right  of  each  elector  to  vote  for  a  candi- 
date for  each  office  to  be  filled  at  an  election  had 
never  been  doubted." 

4.  Cumulative  Voting.  —  See  the  title  Cumu- 
lative Voting,  vol.  8,  p.  494. 

5.  Legislature  May  Regulate  Exercise  of  Right 
—  Express  Constitutional  Authority.  —  See  Const. 
Mich.,  art.  7,  §  6. 
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the  right  itself,  or  prescribe  regulations  in  conflict  with  those  prescribed  by  the 
constitution. 1 

Illustrations.  —  Thus,  in  the  absence  of  provisions  therefor  in  the  constitu- 
tion, the  legislature  may  fix  the  time,  place,  and  manner  of  voting,  and  may 
provide  all  reasonable  safeguards  against  illegal  voting,  fraud,  and  intimidation 
or  coercion.  Other  specific  illustrations  will  be  found  in  the  note  below  and 
in  the  following  paragraphs.2 


1.  In  the  Absence  of  Express  Constitutional 
Authority  —  United  States.  —  Pacific  improve- 
ment Co.  v.  Clarksdale,  41  U.  S.  App.  68,  74 
Fed.  Rep.  528. 

Colorado.  —  Matter  of  House  Bill  No.  203, 
9  Colo.  631. 

Florida.  — State  v.  Dillon,  32  Fla.  545. 

Georgia.  —  McMahon  v.  Savannah,  66  Ga. 
217,  42  Am.  Rep.  65. 

Illinois.  —  Byler  v.  Asher,  47  111.  101 ;  People 
v.  Hoffman,  116  111.  587,  56  Am.  Rep. 
793- 

Iowa.  —  Whittam  v.  Zahorik,  91  Iowa  23, 
51  Am.  St.  Rep.  317. 

Kentucky.  —  Com.  v.  McClelland,  S3  Ky. 
686. 

Massachusetts.  —  Capen  <■.  Foster,  12  Pick. 
(Mass.)  485,  23  Am.  Dec.  632;  Miner  v.  Olin, 
159  Mass.  487. 

Maryland.  — Southerland  v.  Norris,  74  Md. 
326. 

.Michigan. — Todd  v.  Election  Com'rs,  104 
Mich.  474;  Detroit  v.  Rush,  82  Mich.  532. 

Missouri.  —  Blair  v.  Ridgely,  41  Mo.  63, 
97  Am.  Dec.  248;  State  v.  McMillan,  108 
Mo.  153;  Bowers  v.  Smith,  (Mo.  1891)  17  S. 
W.  Rep.  761,  in  Mo.  45,  33  Am.  St.  Rep. 
491. 

New  Hampshire.  —  Davis  v.  School  Dist. 
No.  20,  44  N.  H.  398. 

New  Jersey.  —  Ransom  -•.  Black,  54  N.  J. 
L.  446. 

Pennsylvania.  —  Patterson  v.  Barlow,  60  Pa. 
St.  54;  Cusick's  Election,  136  Pa.  St.  459;  De 
Walt  ?'.  Bartley,  146  Pa.  St.  529,  28  Am.  St. 
Rep.  814. 

Tennessee. — Cook  v.  State,  90  Tenn.  407; 
Moore  v.  Sharp,  98  Tenn.  491. 

Virginia.  —  Pearson  Brunswick  Coutuy, 
91  Va.  322. 

Wisconsin.  —  State  v.  Lean,  9  Wis.  279. 

Wyoming. — Slaymaker  v.  Phillips,  5  Wyo- 
ming 453. 

The  Leading  Case  in  regard  to  the  right  of 
legislatures  to  provide  for  judging  the  qualifi- 
cations of  voters,  and  for  regulating  the  exer- 
cise of  their  privileges  by  them  as  these  are 
prescribed  by  the  constitutions  of  the  states 
respectively,  is  Capen  v.  Foster,  12  Pick. 
(Mass.)  485,  23  Am.  Dec.  632.  It  was  there 
held  that  a  statute  providing  for  a  registration 
of  voters  in  Boston,  and  requiring  that,  pre- 
viously to  an  election,  the  qualifications  of 
voters  should  be  proved,  and  their  names 
placed  on  an  alphabetical  list  or  register,  was 
not  to  be  regarded  as  prescribing  a  qualifica- 
tion in  addition  to  those  which,  by  the  consti- 
tution, entitled  a  citizen  to  vote,  but  only  as  a 
reasonable  regulation  of  the  mode  of  exercis- 
ing the  right  of  voting  which  it  was  com- 
petent for  the  legislature  to  make.  "  The 
constitution,"  said  Chief  Justice  Shaw,  "  by 
carefully    prescribing    the   qualifications  of 


voters,  necessarily  requires  that  an  examina- 
tion of  the  claims  of  persons  to  vole,  on  the 
ground  of  possessing  these  qualifications, 
must  at  some  time  be  had  by  those  who  are  to 
decide  on  them.  *  *  *  If,  then,  the  consti- 
tution has  made  no  provision  in  regard  to  the 
time,  place,  and  manner  in  which  such  exami- 
nation shall  be  had,  and  yet  such  an  exami- 
nation is  necessarily  incident  to  the  actual 
enjoyment  and  exercise  of  the  right  of  voting, 
it  constitutes  one  of  those  subjects  respecting 
the  mode  of  exercising  the  right,  in  relation  to 
which  it  is  competent  to  the  legislature  to 
make  suitable  and  reasonable  regulations,  not 
calculated  to  defeat  or  impair  the  right  of 
voting,  but  rather  to  facilitate  and  secure  the 
exercise  of  that  right." 

2.  May  Fix  Time,  Place,  and  Manner  of  Voting. 
—  Morrison  v.  Springer,  15  Iowa  304. 

A  law  requiring  a  person  to  vote  in  the  dis- 
trict of  his  residence  is  valid  where  the  consti- 
tution gives  the  right  to  vote  when  the  person 
has  resided  a  certain  time  in  the  state  and 
county.    Dyson  v.  Pope,  71  Ga.  205. 

Provision's  for  Challenging  Voters.  —  A  statute 
providing  for  the  challenge  of  voters  and  the 
rejection  of  the  votes  of  any  one  challenged  if 
he  refuses  to  answer  the  questions  put  to  him, 
is  not  unconstitutional,  if  it  does  not  add  any 
new  qualification  to  those  prescribed  in  the 
constitution.    State  v.  Lean,  9  Wis.  279. 

Requirement  of  Oath  as  to  Qualification.  — 
Where  it  was  a  constitutional  condition  to  the 
right  of  suffrage  that  the  voter  had  not  been 
engaged  in  acts  of  open  rebellion  against  the 
authority  of  the  United  States,  it  was  held 
that  a  provision  requiring  the  voter  to  take  an 
oath  as  evidence  or  in  proof  of  his  loyalty  was 
a  proper  exercise  of  power.  Blair  v.  Ridgely, 
41  Mo.  63,  97  Am.  Dec.  248.  See  also,  as  to 
the  requirement  of  an  oath,  People  v.  Hoff- 
man, 116  111.  587,  56  Am.  Rep.  793;  Cusick's 
Election,  136  Pa.  St.  459.  And  see  infra,  this 
section,  Provisions  for  Registration  and  for 
Proof  of  Qualification. 

Prohibition  Against  Electioneering.  —  A  clause 
in  an  election  law  prohibiting  any  electioneer- 
ing on  an  election  day  within  one  hundred 
feet  of  any  polling  place  is  a  reasonable  police 
regulation  to  secure  good  order  about  the 
polls.    Ransom  v.  Black,  54  N.  J.  L.  446. 

Election  by  Wards.  —  A  constitutional  pro- 
vision that  officers  of  towns  and  cities  shall  be 
elected  by  the  qualified  voters  thereof  does  not 
prevent  the  legislature  from  providing  for  the 
election  of  city  councilmen  by  the  voters  of  the 
wards  for  which  they  respectively  stand. 
Brown  v.  Holland,  97  Ky.  249.  See,  to  the 
same  effect,  State  v.  McAlister,  88  Tex. 
284. 

Australian  Ballot  Laws.  —  The    laws  enacted 
in  the  various  states  and  known  as  the  Austral- 
ian ballot  system  have  been  upheld  as  legiti- 
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Regulations  impairing  the  Right  of  suffrage  as  fixed  by  the  constitution,  being 
in  effect  restrictions  on  the  right  itself,  are  unconstitutional  and  void.1 

(o)  Provisions  as  to  Nominations.  —  The  correction  of  abuses  in  the  nomination 
of  candidates  for  public  office  is  a  proper  subject  of  legislation,  and  statutes, 
therefore,  regulating  the  machinery  of  a  political  party  in  making  nominations 
of  candidates  for  public  office,  and  regulating  primary  elections,  are  constitu- 
tional.* 

(d)  Provisions  as  to  the  Qualifications  of  Voters.  —  If  there  is  no  provision  in  the 
constitution  as  to  the  qualifications  of  voters,  the  legislature  may  fix  them.3 

Restriction  of  Qualifications.  —  But  if  the  qualifications  of  voters  are  fixed  by  the 
constitution,  as  is  the  case  in  most  states,  the  legislature  has  no  power  to 
restrict  the  right  of  suffrage  by  further  or  different  qualifications.4 


mate  regulation  of  the  right  of  suffrage.  See 
infra,  this  section,  Australian  Ballot  System. 

1.  Regulations  Cannot  Impair  Right  of  Suffrage 
—  United  States.  —  Mills  v.  Green,  67  Fed.  Rep. 
SiS  (South  Carolina  statutes). 

California.  —  Eaton  v.  Brown,  96  Cal.  371, 
31  Am.  St.  Rep.  225. 

Illinois.  — Sanner  v.  Patton,  155  111.  553. 

Indiana. — Morris  v.  Powell,  125  Ind.  281; 
Brewer  v.  McClelland,  (Ind.  1892)  32  N.  E. 
Rep.  299. 

Kentucky.  —  Burkett  v.  McCarty,  10  Bush 
(Ky.)  758;  Owensboro  v.  Hickman,  90  Ky.  629; 
Rogers  v.  Jacob,  88  Ky.  502. 

Michigan.  —  Atty.-Gen.  v.  Detroit,  78  Mich. 
545,  18  Am.  St.  Rep.  458. 

New  York.  —  People  v.  Shaw,  133  N.  Y.  493; 
People  v.  Wappingers  Falls,  144  N:  Y.  616. 

Ohio.  —  Daggett  v.  Hudson,  43  Ohio  St.  558, 
54  Am.  Rep.  832. 

Pennsylvania.  —  Page  v.  Allen,  58  Pa.  St. 
338,  98  Am.  Dec.  272. 

Washington.  —  Moyer  v.  Van  de  Vauter,  12 
Wash.  377,  50  Am.  St.  Rep.  900. 

Wisconsin.  —  Dells  v.  Kennedy,  49  Wis.  555, 
35  Am.  Rep.  786. 

In  the  Leading  Case  of  Page  v.  Allen,  58  Pa. 
St.  338,  98  Am.  Dec.  272,  Thompson,  C.  J., 
said:  "  For  the  orderly  exercise  of  the  right 
resulting  from  these  qualifications  [prescribed 
by  the  state  constitution],  it  is  admitted  that 
the  legislature  must  prescribe  necessary  regu- 
lations as  to  the  places,  mode,  and  manner, 
and  whatever  else  may  be  required,  to  insure 
its  full  and  free  exercise.  But  this  duty  and 
right  inherently  imply  that  such  regulations 
-are  to  be  subordinate  to  the  enjoyment  of  the 
right  the  exercise  of  which  is  regulated.  The 
right  must  not  be  impaired  by  the  regulation. 
It  must  be  regulation  purely,  not  destruction. 
If  this  were  not  an  immutable  principle,  ele- 
ments essential  to  the  right  itself  might  be  in- 
vaded, frittered  away,  or  entirely  exscinded 
under  the  name  or  pretense  of  regulation,  and 
thus  would  the  natural  order  of  things  be  sub- 
verted by  making  the  principle  subordinate  to 
the  accessory.  To  state  is  to  prove  this  posi- 
tion. As  a  corollary  of  this,  no  constitutional 
qualification  of  an  elector  can  in  the  least  be 
abridged,  added  to,  or  altered,  by  legislation 
or  the  pretense  of  legislation.  Any  such  action 
would  necessarily  be  absolutely  void  and  of 
no  effect.  We  hold,  therefore,  what  indeed 
was  not  expressly  denied,  that  no  regulation 
can  be  valid  which  would  have  the  effect  to 
increase  the  district  or  state  residence,  prior 


to  the  time  of  an  offer  to  exercise  the  right  of 
an  elector,  or  which  would  impose  other  or 
additional  taxation  or  assessments  than  those 
provided  in  the  constitution." 

In  Michigan,  where  the  constitution  ex- 
pressly authorizes  1he  legislature  to  enact 
laws  "  to  preserve  the  purity  of  elections  and 
guard  against  abuses  of  the  elective  fran- 
chise," it  is  held  that  "  the  laws  to  regulate 
elections,  and  to  preserve  their  purity,  and  to 
guard  against  abuses  of  the  elective  franchise, 
must  be  reasonable,  uniform,  and  impartial, 
and  must  be  calculated  to  facilitate  and  secure, 
rather  than  to  subvert  and  impede,  the  exer- 
cise of  the  right  to  vote."  Atty.-Gen.  v.  De- 
troit, 78  Mich.  545,  18  Am.  St.  Rep.  458. 

2.  Regulations  as  to  Nominations.  —  Matter  of 
House  Bill  No.  203,  9  Colo.  631;  Leonard  v. 
Com.,  112  Pa.  St.  622.  See  also  infra,  this 
section,  Australian  Ballot  System — Constitu- 
tionality of  Laws  —  Provisions  as  to  Nomina- 
tions. 

3.  Provisions  as  to  Qualifications  of  Voters  — 
Absence  of  Constitutional  Provision.  —  Morrison 

v.  Springer,  15  Iowa  304. 

Impartial  Legislation.  —  In  Lyman  v.  Martin, 
2  Utah  136,  it  was  held  that  while  the  exercise 
of  the  elective  franchise  is  a  privilege  rather 
than  a  right,  yet  all  regulations  upon  the  sub- 
ject must  be  reasonable,  uniform,  and  impar- 
tial, and  it  was  therefore  held  that  that  portion 
of  the  Utah  election  law  of  1878  which  provided 
that  all  male  voters  should  be  taxpayers,  with- 
out imposing  the  same  conditions  upon  the 
female  voters,  was  void  and  of  no  effect. 

4.  The  Legislature  Cannot  Add  to  or  Change 
Constitutional  Qualifications  —  Alabama.  —  State 
v.  Adams,  2  Stew.  (Ala.)  239. 

Arkansas.  —  Rison  v.  Farr,  24  Ark.  161,  87 
Am.  Dec.  52. 

Florida.  —  See  State  v.  Dillon,  32  Fla.  545. 

Indiana.  —  Quinn  v.  State,  35  Ind.  485,  9 
Am.  Rep.  754;  Morris  v.  Powell,  125  Ind.  2S1; 
Brewer  v.  McClelland,  (Ind.  1892)  32  N.  E. 
Rep.  299. 

Massachusetts.  —  Kinneen  v.  Wells,  144 
Mass.  497,  59  Am.  Rep.  105. 

Michigan.  —  Atty.-Gen.  v.  Detroit,  78  Mich. 
545,  18  Am.  St.  Rep.  458;  Coffin  v.  Election 
Com'rs,  97  Mich.  188. 

Mississippi.  —  Bew  v.  State,  71  Miss.  I. 

Nevada. — State  v.  Findlay,  20  Nev.  198. 

New  Jersey. — Allison  v.  Blake,  57  N.  J.  L. 
6;  Allison  v.  Public  Road  Board,  58  N.  J.  L. 
140. 

North  Carolina.  —  Van  Bokkelen  v.  Cana- 
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Extension  of  Qualifications.  —  Nor  can  the  legislature  extend  the  right  of  suffrage 
to  those  not  possessed  of  the  constitutional  qualifications,  for  the  grant  of  the 
right  to  certain  classes  is  by  implication  a  restriction  to  those  classes.1 

Special  Elections,  Municipal  Elections,  School  Elections,  etc.  —  This  principle  necessar- 
ily applies  to  special  elections,  and  to  municipal  elections,  school  elections, 
etc.,  if  the  constitutional  provisions  apply  to  such  elections;  but  not  other- 
wise. Whether  they  do  apply  to  such  elections  depends,  of  course,  upon  a 
construction  of  the  language  of  the  particular  constitutions.2 


day,  73  N.  Car.  198;  Boyer  v.  Teague,  106  N. 
Car.  576. 

Pennsylvania.  —  McCafferty  v.  Guyer,  59  Pa. 
St.  109;  Page  v.  Allen,  58  Pa.  St.  338,  98  Am. 
Dec.  272;  Com.  v.  Reeder,  171  Pa.  St.  505. 

Virginia.  —  Pearson  v.  Brunswick  County, 
91  Va.  322. 

Washington.  —  Bloomer  v.  Todd,  3  Wash. 
Ter.  599. 

Wisconsin.  —  State  v.  Williams,  5  Wis.  308. 

Illustrations.  —  Thus  an  act  of  the  legislature 
which  required  election  officers  to  reject  the 
ballots  of  those  who  had  been  registered  as  de- 
serters from  the  military  service  of  the  United 
Stales,  when  they  had  not  been  convicted, 
was  held  to  be  unconstitutional.  McCafferty 
v.  Guyer,  59  Pa.  St.  109. 

Time  of  Possessing  Qualifications.  —  If  the  con- 
stitution does  not  provide  that  the  qualifica- 
tions it  requires,  as  residence,  for  example,  or 
citizenship,  shall  be  possessed  by  a  voter  for 
any  period  before  election,  it  is  an  unconstitu- 
tional restriction  of  the  qualifications  of  the 
voter  for  the  legislature  so  to  require.  Quinn 
v.  State,  35  Ind.  485,  9  Am.  Rep.  754;  Kinneen 
v.  Wells,  144  Mass.  497,  59  Am.  Rep.  105. 
Compare  Moore  v.  Sharp,  98  Tenn.  491. 

Eesidence.  —  Where  the  constitution  merely 
required  residence  in  a  precinct,  it  was  held 
that  the  legislature  could  not  require  residence 
for  a  stated  period,  yuinn  v.  State,  35  Ind. 
485,  9  Am.  Rep.  754;  or  for  a  period  immedi- 
ately preceding  the  election,  State  v.  Tuttle, 
53  Wis.  45.  And  where  the  time  of  residence 
was  fixed  in  the  constitution,  it  was  held  that 
it  could  not  be  extended  in  a  particular  class 
of  cases.  Van  Bokkelen  v.  Canaday,  73  N. 
Car.  198. 

Property  Qualification. —  In  Indiana  a  statute 
requiring  persons  who  have  been  absent  from 
the  state  for  six  months  or  more  on  business 
of  the  state  or  of  the  United  States  to  prove 
that  they  are  taxpayers  of  the  county,  and  that 
their  names  have  been  kept  continuously  on 
the  tax  duplicate  during  their  absence,  has 
been  held  unconstitutional  on  the  ground  that 
it  requires  a  property  qualification  for  this 
class  of  voters,  when  no  such  qualification  is 
prescribed  by  the  constitution.  Morris  v. 
Powell,  125  Ind.  281;  Brewer  v.  McClelland, 
(Ind.  1892)  32  N.  E.  Rep.  299. 

Disfranchisement  for  Crime. —  If  the  constitu- 
tion of  a  state  gives  the  legislature  power  to 
disfranchise  upon  conviction  of  an  infamous 
offense,  the  legislature 'cannot  disfranchise  for 
conviction  of  an  offense  not  infamous.  Barker 
v.  People,  20  Johns.  (N.  Y.)  457. 

And  it  has  been  held  that,  where  Congress 
has  passed  a  law  depriving  persons  of  their 
status  as  citizens  of  the  United  States  only 
when  convicted  of  desertion  or  other  crimes, 
10  C.  of  L.  —37  i 


and  where  the  constitution  of  a  state  allows  all 
citizens  to  vote,  the  state  legislature  has  no 
power  to  pass  a  law  disqualifying  a  resident  of 
the  state  who  has  not  been  convicted,  but  is 
merely  charged  with  a  crime ;  for,  until  convic- 
tion, he  does  not  cease  to  be  a  citizen  of  the 
United  States  and  of  the  state,  and  therefore 
under  the  constitution  he  is  entitled  to  vote, 
notwithstanding  he  may  be  charged  with  a 
crime.  McCafferty  v.  Guyer,  59  Pa.  St.  109. 
See  also  State  v.  Symonds,  57  Me.  14S;  Gotch- 
eus  v.  Matheson,  58  Barb.  (N.  Y.)  152;  Huber 
v.  Reily,  53  Pa.  St.  112. 

This  rule  has  not  always  been  followed  in 
the  Congressional  cases.  In  the  case  of  De- 
lano v.  Morgan,  3  Cong.  El.  Cas.  168,  the 
House  deducted  the  votes  of  persons  shown  to 
have  been  deserters  by  other  evidence  than 
the  record  of  a  judgment  of  a  court  martial. 
But  in  the  later  case  of  Garrison  v.  Mayo,  48 
Cong.  H.  R.  954,  the  committee  refused  to  de- 
duct the  votes  of  persons  alleged  to  have  been 
convicted  of  crime,  because  there  was  no  rec- 
ord evidence  of  their  conviction. 

Invalidity  as  Requiring  Educational  Qualifica- 
tion.—  It  has  been  held  that  a  statute  requir- 
ing voting  by  ballots,  and  requiring  all  voters, 
including  illiterate  persons,  to  select  and  mark 
their  ballots  with  a  cross-mark  opposite  the 
name  of  the  person  to  be  voted  for,  with  such 
assistance  only  as  the  election  officers  may 
lawfully  give,  is  not  unconstitutional  as  re- 
quiring an  educational  qualification.  Cook  v. 
State,  90  Tenn.  407.  See  infra,  this  section, 
Australian  Ballot  System  —  Constitutionality  0/ 
Laws. 

1.  Legislature  Cannot  Dispense  with  Constitu- 
tional Qualifications.  — ■  Bourland  -■.  Ilildreth,  26 
Cal.  161;  People  v.  English,  139  111.  622;  Peo- 
ple v.  Blodgett,  13  Mich.  127;  Allison  v. 
Blake,  57  N.  J.  L.  6;  Chase  v.  Miller,  41  Pa.  St. 
403;  Com.».  Reeder,  171  Pa.  St.  505.  See  also 
Spier  -'.  Baker,  (Cal.  1898)  52  Pac.  Rep.  659. 

"  It  has  always  been  understood  that  the 
legislature  has  no  power  to  confer  the  elective 
franchise  upon  other  classes  than  those  to 
whom  it  is  given  by  the  constitution,  for  the 
description  of  those  entitled  is  regarded  as  ex- 
cluding all  others."  McCafferty  v.  Guyer,  59 
Pa.  St.  109. 

2.  Special  and  Municipal  Elections.  —  If  the 

constitution  merely  prescribes  the  qualifica- 
tions of  voters  at  general  elections,  or  elec- 
tions of  slate  officers  and  members  of 
Congress,  the  legislature  has  the  power  to 
prescribe  the  qualifications  of  voters  at  special 
elections,  or  elections  of  municipal  officers, 
school  officers,  etc.,  and  may  prescribe  differ- 
ent qualifications  from  those  fixed  by  the  con- 
stitution. 

Florida.  —  State  v.  Dillon,  32  Fla.  545. 
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Conferring  Right  of  Suffage  on  Women.  —  . 

auffage  on  women  in  the  absence  oi 
right  to  male  citizens.1 

Extension    of    Right   under  Constitutional 

mentioning  certain  classes  as  entitled 

Illinois.  —  Plummer  v.  Yost,  144  111.  68. 
/Th>istis.  — Wheeler  v.  Brady,  15  Kan.  26. 
Kentucky.  —  Buckner    v.    Gordon,  81  Ky. 
665. 

Michigan.  —  Belles  v.  Burr,  76  Mich.  1. 

Ncoraska.  — State  v.  Cones,  15  Neb.  444. 

In  Valverde  v.  Shattuck,  19  CWo.  104,  it  was 
held  that  the  Colorado  constitutional  provision 
that  every  male  citizen  over  the  age  of  twenty- 
one  years  should  be  entitled  to  vote  at  "  all 
elections,"  applied  only  to  elections  of  public 
offir.ers,  and  did  not  prohibit  the  legislature 
from  requiring  certain  qualifications,  as  pay- 
ment of  a  tax,  and  residence  for  a  certain 
time,  to  entitle  a  person  to  vote  on  the  ques- 
tion of  annexation  of  a  city  or  town. 

But  in  some  states  the  constitutions  pre- 
scribe the  qualifications  of  voters  at  all  elec- 
tions, municipal  and  special  as  well  as  gen- 
eral, and  in  those  states  no  other  or  different 
qualifications  can  be  prescribed  by  the  legisla- 
ture. 

Illinois.  —  People  v.  English,  139  111.  632. 

Michigan.  —  Coffin  -'.  Election  Com'rs,  97 
Mich.  188;  Atty.-Gen.  v.  Detroit,  58  Mich.  213. 

North  Carolina.  —  Van  Bokkelen  v.  Cana- 
day,  73  N.  Car.  198. 

Wisconsin.  —  State  v.  Williams,  5  Wis.  308; 
State  v.  Lean,  9  Wis.  279. 

In  Illinois,  for  example,  the  constitution  it- 
self created  the  office  of  county  superintend- 
ent of  schools,  and  provided  for  the  election 
of  such  officers  (art.  8,  §  5).  It  also  required 
voters  at  "  any  election  "  to  be  males  (art.  7, 
§  1).  In  People  v.  English,  139  111.  632,  it  was 
held  that  the  latter  provision  applied  to  all 
elections  of  constitutional  officers,  and  that  the 
legislature  had  no  power  to  allow  women  to 
vote  for  county  superintendent  of  schools.  It 
was  held  that  the  provisions  of  the  constitution 
(art.  8,  §  5)  that  the  "  manner  of  election  "  of 
such  officer  should  be  "  prescribed  by  law  " 
gave  the  legislature  no  power  to  prescribe  spe- 
cial qualifications  for  voters  for  such  office. 
It  was  further  held  that  such  power  was  not 
given  to  the  legislature  by  reason  of  the  fact 
that  article  8  of  the  constitution,  entitled 
"  Education,"  required  the  legislature  to  pro- 
vide a  "  system  of  free  schools." 

Offices  Created  hy  the  Legislature.  —  The  Con- 
stitution of  New  Jersey,  art.  2,  §  1,  declares 
that  persons  having  certain  qualifications 
shall  be  entitled  to  vote  "  for  all  officers  that 
now  are,  or  hereafter  may  be,  elective  by  the 
people."  It  has  been  held  that  this  provision 
applies  to  elections  of  all  officers  elected  by 
the  people,  whether  the  offices  to  be  filled  be 
created  by  the  constitution  or  by  the  legisla- 
ture, and  that  the  legislature,  therefore,  can- 
not restrict  the  right  to  vote  for  legislative 
officers,  any  more  than  it  can  do  so  for  consti- 
tutional officers,  by  adding  to  the  qualifica- 
tions specified  in  the  constitution.  State  v. 
Deshler,  25  N.  J.  L.  182;  Allison  v.  Blake,  57 
N.  J.  L.  6;  Allison  v.  Public  Road  Board,  58 
N.  J.  L.  140. 


rhe  legislature  may  confer  the  right  of 
:  constitutional  provisions  limiting  the 

Authority.  — -If  the  constitution,  after 
to  vote,  gives  the  legislature  authority 

1.  Conferring  Right  of  Suffrage  upon  Women.  — 

Where  the  constitution  contains  no  provision 
as  to  the  mode  in  which  an  election  shall  be 
held  and  as  to  the  qualifications  of  an  elector 
thereat,  the  legislature  may  confer  the  right  of 
suffrage  upon  women,  to  vote  at  school  elec- 
tions. People  v.  English,  139  111.  622;  Plum- 
mer v.  Yost,  144  111.  68;  People  v.  Welsh,  70 
111.  App.  641;  Ackerman  v.  Haenck,  147  111. 
514;  State  v.  Cone,  15  Neb.  444;  Wheeler  v. 
Brady,  15  Kan.  26;  Holmes  v.  Hedges,  13. 
Wash.  696;  Brown  v.  Phillips,  71  Wis.  239 j 
Gilkey  v.  McKinley,  75  Wis.  543. 

The  New  Jersey  statute  of  April,  1887,  give 
to  women  the  right  to  vote  at  any  school  meet- 
ing in  any  district  wherein  they  may  reside, 
provided  they  be  citizens  of  the  United  States 
of  the  age  of  twenty-one  years  and  have  re- 
sided in  the  state  one  year  and  in  the  county 
five  months.  It  was  held  that  this  statute  was 
in  conflict  with  the  constitution  of  the  state, 
under  which  only  male  citizens  are  entitled  to 
vote  for  officers  elective  by  the  people.  Kim- 
ball v.  Hendee,  57  N.  J.  L.  307. 

But  it  has  been  held  that  under  this  statute 
women  may  vote  at  school  meetings  for  all 
purposes  except  the  election  of  officers.  Lan- 
dis  v.  School  Dist.  No.  44,  57  N.  J.  L.  509. 

This  includes  the  right  to  vote  to  raise 
money  and  to  issue  bonds.  Chamberlain  v. 
Cranbury,  57  N.  J.  L.  605. 

The  Ohio  Act  of  April  24,  1894,  conferring 
upon  women  the  right  to  vote  at  any  election 
held  for  the  purpose  of  choosing  any  school 
director,  member  of  the  board  of  education  or 
school  council,  under  the  general  or  special 
laws  of  the  state,  is  valid,  it  being  within  the 
power  to  provide  for  the  establishment  and 
maintenance  of  common  schools,  which  the 
constitution  confers  upon  the  general  assembly. 
State  v.  Board  of  Elections,  2  Ohio  Dec.  94. 

To  the  same  effect,  see  Harris  v.  Burr, 
(Oregon  1898)  52  Pac.  Rep.  17. 

Under  the  Michigan  statute  (Sess.  Law, 
1887),  the  mother  or  legal  female  guardian  of 
any  child  included  in  the  census  of  a  school 
district,  if  of  the  age  of  twenty-one  years  and 
a  resident  of  such  district  for  three  months 
next  preceding  the  time  for  holding  any  school 
meeting  (therein),  is  a  legal  voter  upon  all 
questions  arising  in  the  district  not  directly 
involving  the  raising  of  money  by  tax.  Belles 
v.  Burr,  76  Mich.  I. 

A  school  commissioner  is  a  constitutional 
officer  "  elected  by  the  people,"  and  so,  under 
the  New  York  Constitution  prescribing  the 
qualification  of  voters  (art.  2,  §  1),  may  only  be 
voted  for  by  male  citizens;  and  the  Act  of  1S92 
conferring  upon  women  the  right  to  vote  for 
school  commissioners  is  therefore  unconstitu- 
tional. In  re  Gage,  141  N.  Y.  112,  5  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  375;  In  re  Benjamin, 
(Supreme  Ct.)  25  N.  Y.  Supp.  1063. 

See  also  Bloomer  v.  Todd,  3  Wash.  Ter.  599. 
As  to  this  case,  see  infra,  this  section  Power  of 
Territorial  Legislatures. 
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tc  permit  other  persons  to  vote,  without  restriction,  it  leaves  it  for  the  legis- 
lature to  say  to  whom  it  will  extend  the  right.1 

Persons  Holding  Office — Waiver  hy  Acceptance  of  Office. —  It  has  been  held  that  a 
law  providing  that  any  person  holding  a  certain  office  shall  not  vote  for  other 
officers  except  under  certain  circumstances,  when  there  is  no  such  restriction 
in  the  constitution,  is  not  void  as  an  unconstitutional  restriction  of  the  right 
of  suffrage,  on  the  ground  that  a  citizen  may  waive  his  constitutional  privilege 
by  the  acceptance  of  an  office.8  , 

(e)  Provisions  for  Registration  and  for  Proof  of  Qualification  —  Express  Constitutional  Provi- 
sion. —  In  some  states  the  constitution  expressly  requires  or  authorizes  the 
legislature  to  provide  for  the  registration  of  voters  as  a  condition  precedent  to 
voting.3 

Even  in  the  Ahsence  of  Such  a  Provision,  it  is  settled  that  the  legislature  has  the 
power  to  enact  reasonable  provisions  for  the  purpose  of  requiring  persons 
offering  to  vote  to  show  that  they  have  the  necessary  qualifications,  as  by 
requiring  registration,  and  by  requiring  an  affidavit  or  oath  as  to  qualifications 
as  a  condition  precedent  to  the  right  to  register  or  as  a  condition  precedent 
to  the  right  to  vote  when  a  person  has  not  registered.  Such  provisions  do 
not  abridge  the  right  of  voting,  but  merely  regulate  it.4 


1.  Authority  Given  Legislature  to  Extend  Right 

—  Women.  —  Thus  in  Wisconsin,  where  the 
constitution,  after  mentioning  certain  classes 
as  entitled  to  vote,  gave  the  legislature  author- 
ity to  extend  the  right  to  other  persons,  it  was 
held  that  this  authorized  the  extension  to 
women  of  the  right  to  vote  for  school  officers. 
Brown  v.  Phillips,  71  Wis.  239. 

2.  Waiver  of  Constitutional  Privilege  by  Accept- 
ance of  Office. —  State  z.  Adams,  2  Stew.  (Ala.) 
231. 

3.  Registration  Laws,  etc.  —  Express  Constitu- 
tional Requirements  or  Authority.  —  Thus  the 
Constitution  of  North  Carolina  (art.  6,  I,  2), 
declares  that  it  shall  be  the  duty  of  the  legis- 
lature to  provide  from  time  to  time  for  the 
registration  of  all  electors,  and  that  no  person 
shall  be  allowed  to  vote  without  registration. 
Under  this  provision  it  has  been  held  reason- 
able for  the  legislature  to  provide  that  "  no 
registration  shall  be  valid  unless  it  specifies, 
as  near  as  may  be,  the  age,  occupation,  place 
of  birth,  place  of  residence  of  the  elector,  as 
well  as  the  township  or  county  from  whence 
the  elector  has  removed,  in  event  of  removal, 
and  the  full  name  by  which  the  voter  is 
known."  Harris  v.  Scarborough,  no  N.  Car. 
232. 

If  the  constitution  requires  the  legislature 
to  make  provision  for  the  registration  of  "  all 
persons  entitled  to  vote,"  the  legislature  has 
no  power  to  provide  for  the  registration  of  one 
part  of  the  voters.  In  Indiana,  therefore, 
where  there  is  such  a  constitutional  require- 
ment, a  statute  providing  for  the  registration 
of  such  persons  only  as  have  been  absent 
from  the  state  for  a  certain  period,  and  such 
as  have  not  resided  in  any  one  county  for  a 
certain  period,  has  been  held  unconstitutional. 
Morris  v.  Powell,  125  Ind.  281;  Brewer  v.  Mc- 
Clelland, (Ind.  1892)  32  N.  E.  Rep.  299. 

4.  Reasonable  Registration  Laws  May  Be  En- 
acted Without  Express  Authority  —  United  States. 

—  Weil  v.  Calhoun,  25  Fed.  Rep.  S65;  Pacific 
Improvement  Co.  v.  Clarksdale,  41  U.  S.  App. 
68,  74  Fed.  Rep.  528.  See  McLean  v.  Broad- 
head,  48n  Cong.  H.  Rep.  2613. 


California.  —  People  v.  Laine,  33  Cal.  55; 
Webster  v.  Byrnes,  34  Cal.  273. 
Florida.  —  See  State  v.  Dillon,  32  Fla.  545. 
Illinois.  —  People  v.  Hoffman,  116  111.  587, 
56  Am.  Rep.  793;  Byler  v.  Asher,  47  111.  101. 

Iowa.  —  Edmonds  v.  Banbury,  28  Iowa  267, 
4  Am.  Rep.  177. 

Kansas.  — State  v.  Butts,  31  Kan.  537. 
Kentucky.  —  Com.  v.  McClelland,  S3  Ky.  686; 
Cowan  v.  Prowse,  93  Ky.  156. 

Louisiana. — Auld  v.  Walton,  12  La.  Ann. 
129. 

Massachusetts.  —  Capen  v.  Foster,  12  Pick. 
(Mass.)  485,  23  Am.  Dec.  632. 

Michigan.  —  People  v.  Kopplekom,  16  Mich. 
342. 

Missouri.  —  Blair  v.  Ridgely,  41  Mo.  63,  97 
Am.  Dec.  248. 

New  Jersey.  —  Ransom  v.  Black,  54  N.  J.  L. 
446. 

Pennsylvania.  —  Page  v.  Allen,  58  Pa.  St. 
338,  98  Am.  Dec.  272;  Patterson  v.  Barlow,  60 
Pa.  St.  54;  In  re  McDonough,  105  Pa.  St.  488; 
Cusick's  Election,  136  Pa.  St.  459. 

Rhode  Island. — In  re  Polling  Lists,  13  R.  I. 
729. 

Tennessee.  —  Moore  v.  Sharp,  98  Tenn.  491. 
Wisconsin.  —  Slate   v.    Lean,  9   Wis.  279; 
State  v.  Baker,  38  Wis.  71;  Doerflinger  v.  Hil- 
mantel,  21  Wis.  566. 

In  People  v.  Hoffman,  116  111.  587,  56  Am. 
Rep.  793,  it  was  said  that  even  if  the  constitu- 
tion did  not  recognize  and  impliedly  confer 
power  to  enact  registration  laws,  the  power 
must  be  held  to  exist  independently  of  any 
such  implication.  "  First,"  it  was  said,  "  the 
legislature  possesses  all  the  lawmaking  power 
of  the  state  which  the  constitution  docs  not 
expressly  or  impliedly  prohibit  it  from  exer- 
cising. There  is  no  prohibition,  cither  express 
or  implied,  in  our  present  constitution  against 
the  passage  by  the  legislature  of  registry  laws. 
Second,  by  prescribing  certain  qualifications 
for  voters,  the  constitution  necessarily  in- 
tended that  the  legislature  should  provide 
some  mode  of  ascertaining  and  determining 
the  existence  of  those  qualifications.  A  regis- 
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Unreasonable  and  Unconstitutional  Registration  Laws.  —  The  requirements  of  the  law, 
however,  must  be  reasonable,  and  subordinate  to  the  enjoyment  of  the 
right.  The  right  itself  cannot  be  destroyed  or  impaired  thereby  under  the 
pretense  of  a  regulation.1    It  has  repeatedly  been  held  that  no  regulations 


try  law  is  merely  a  mode  of  ascertaining  and 
determining  whether  or  not  a  man  possesses 
the  i)  cessary  qualifications  of  a  voter." 

Illustrations.  —  The  legislature  may  require 
that  the  voter  shall  register  before  being 
allowed  to  vote,  and  shall  take  an  oath  as  to 
his  residence  or  citizenship  as  a  condition  of 
registration.  People  v.  Hoffman,  116  111.  587, 
56  Am.  Rep.  793;  Blair  v.  Ridgely,  41  Mo.  63, 
97  Am.  Dec.  24S. 

Affidavit  of  Unregistered  Voter. —  It  is  also 
competent  for  the  legislature  to  require  an  un- 
registered voter,  before  he  shall  be  allowed  to 
vote,  to  make  an  affidavit  that  he  possesses 
the  required  qualifications.  And  it  may  also 
require  him  to  prove  his  qualifications  by 
others.    Cusick's  Election,  136  Pa.  St.  459. 

Place  of  Registration.  —  Electors  may  be  re- 
quired to  register  in  the  place  in  which  they 
reside.  State  v.  Bond,  38  Mo.  425;  Moore  v. 
Sharp,  98  Tenn.  491. 

Change  of  Residence  After  Registration.  — 
Siaci  it  is  within  the  power  of  the  legislature 
to  enact  a  reasonable  registration  law,  it  has 
been  held  that  it  is  equally  within  its  power  to 
declare,  for  the  purpose  of  rendering  the  law 
effective,  that  an  elector  changing  his  place  of 
residence  from  or  within  his  ward  or  district 
after  registration  shall  not  be  qualified  to  vote 
without  a  new  registration  at  least  twenty 
days  before  the  election.  Moore  v.  Sharp,  98 
Tenn.  491. 

"  If  voters  choose  to  disregard  the  mandates 
of  the  law  *  *  *  they  disfranchise  them- 
selves, and  neither  courts  of  justice  entertain- 
ing contests  over  an  election,  nor  election 
offKars  declining  to  receive  such  votes,  can  be 
accused  of  any  disfranchisement  of  the  voter 
who  has  lost  his  right  to  franchise  by  his  own 
disregard  of  the  law."  Loucks's  Case,  3  Pa. 
Dist.  Rep.  127. 

Local  Registration  Laws.  —  Unless  there  is 
somi  constitutional  provision  in  the  way,  a 
registration  law  may  be  either  local  or  general. 
It  is  not  necessary  that  the  same  requirements 
shall  be  made  in  all  parts  of  the  state.  Peo- 
pb  v.  Hoffman,  116  111.  587,  56  Am.  Rep.  793; 
Com.  v.  McClelland,  83  Ky.  686;  Cowan  v. 
Prowse,  93  Ky.  156;  Lankford  v.  Somerset 
County,  73  Md.  105;  Patterson  v.  Barlow,  60 
Pa.  St.  54. 

Particular  constitutional  provisions,  how- 
ever, may  render  such  laws  void.  In  Georgia 
the  connitution  (art.  2,  §  2)  expressly  provides 
that  the  "  general  assembly  may  provide,  from 
tim;  to  time,  for  the  registration  of  all  elect- 
ors." But  it  also  provides  (art.  1,  §  4)  that 
"  laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state,  and  no  special 
law  shall  be  enacted  in  any  case  for  which 
provision  has  been  made  by  an  existing  gen- 
eral law."  In  construing  these  provisions,  it 
was  held  by  Judge  Speer  that  the  legislature 
had  no  power  10  enact  local  registration  laws 
for  the  various  counties  of  the  state,  different 
in  material  features  as  to  time,  place,  methods, 
and  necessary  qualifications  for  registration, 


as  applied  to  general  elections,  either  for  state 
officers  or  for  representatives  in  Congress. 
In  re  Appointment  of  Supervisors,  52  Fed. 
Rep.  254. 

As  to  Local  and  Special  Laws,  including  local 
registration  laws,  see  the  title  Statutes. 

1.  Unreasonable  and  Unconstitutional  Require- 
ments —  United  States.  —  Mills  v.  Green,  67 
Fed.  Rep.  818  {South  Carolina  statutes). 

California.  —  Spier  v.  Baker,  (Cal.  1898)  52 
Pac.  Rep.  659. 

Georgia.  —  Stephens  v.  Albany,  84  Ga.  630. 

Indiana.  —  Morris  v.  Powell,  125  Ind.  281. 

Iowa.  —  Edmonds  v.  Banbury,  28  Iowa  267, 
4  Am.  Rep.  177. 

Kansas.  —  State  v.  Butts,  31  Kan.  554. 

Kentucky.  — Owensboro  v.  Hickman,  90  Ky. 
629. 

Massachusetts .  —  Capen  v.  Foster,  12  Pick. 
(Mass.)  488,  23  Am.  Dec.  632. 

Michigan.  —  Atty.-Gen.  v.  Detroit,  78  Mich. 
545,  18  Am.  St.  Rep.  458. 

Nebraska.  —  State  v.  Corner,  22  Neb.  265,  3 
Am.  St.  Rep.  267. 

North  Carolina.  —  Van  Bokkelen  v.  Cana- 
day,  73  N.  Car.  198. 

Ohio.  —  Monroe  v.  Collins,  17  Ohio  St.  666; 
Daggett  7'.  Hudson,  43  Ohio  St.  548,  54  Am. 
Rep.  832. 

Oregon.  —  White  v.  Multnomah  County,  13 
Oregon  317. 

Pennsylvania.  —  Page  v.  Allen,  58  Pa.  St. 
338,  98  Am.  Dec.  272. 

Wisconsin.  —  State  v.  Baker,  38  Wis.  71; 
Dells  v.  Kennedy,  49  Wis.  555,  35  Am.  Rep. 
786. 

Statement  of  the  Rule.  —  "  The  object  of  a 
registry  law,  or  of  any  law  to  preserve  the 
purity  of  the  ballot  box  and  to  guard  against 
abuses  of  the  elective  franchise,  is  not  to  pre- 
vent any  qualified  elector  from  voting,  or  un- 
necessarily to  hinder  or  impair  his  privilege. 
It  is  for  the  purpose  of  preventing  fraudulent 
voting.  In  order  to  prevent  fraud  at  the  bal- 
lot box,  it  is  proper  and  legal  that  all  needful 
rules  and  regulations  be  made  to  that  end; 
but  it  is  not  necessary  that  such  rules  and 
regulations  shall  be  so  unreasonable  and  re- 
strictive as  to  exclude  a  large  number  of 
legal  voters  from  exercising  their  franchise. 
Nor  can  the  legislature,  in  attempting,  osten- 
sibly, to  prevent  fraud,  disfranchise  legal 
voters  without  their  own  fault  or  negligence. 
The  power  of  the  legislature  in  such  cases  is 
limited  to  laws  regulating  the  enjoyment  of 
the  right  by  facilitating  its  lawful  exercise  and 
by  preventing  its  abuse.  The  right  to  vote 
must  not  be  impaired  by  the  regulation.  It 
must  be  regulation,  not  destruction."  Atty.- 
Gen.  v.  Detroit,  78  Mich.  545,  18  Am.  St.  Rep. 
458.  ' 

Illustrations.  —  Thus  where  a  person  was  re- 
quired to  take  an  oath  which  embraced  a 
qualification  different  from  the  constitutional 
one,  as  a  condition  of  registration,  the  condi- 
tion was  held  invalid.  Davies  v.  McKeeby,  5 
Nev.  369;  Clayton  v.  Harris,  7  Nev.  64. 


580 


Volume  X. 


The  Eight  of  Suffrage 


ELECTIONS. 


and  Regulations  in  General. 


will  be  valid  if  they  conflict  with  the  requirements  of  the  constitution.1  Nor 
can  they  be  sustained  if  they  are  not  impartial,  but  discriminate  between 
electors  or  classes  of  electors.2 

Requirement  of  Registration  a  Fixed  Time  Before  Election.  —  Some  of  the  Courts  have 
held  that  the  legislature  has  no  power  to  require  registration  on  or  before  a 
certain  day  prior  to  an  election,  and  to  make  such  registration  a  condition 
precedent  to  the  right  to  vote,  on  the  ground  that  this  may  have  the  effect  of 
excluding  persons  who  are  otherwise  qualified  to  vote.3    The  better  opinion, 


And  it  has  also  been  held  that  the  legislature 
has  no  right  to  prescribe  an  oath  that  a  person 
has  not  been  guilty  of  acts  by  which  he  would 
forfeit  his  right  of  suffrage,  and  authorize  the 
officers  to  consider  the  refusal  to  answer  as 
equivalent  to  a  conviction  of  the  offense. 
Burkett  v.  McCarty,  10  Bush  (Ky.)  758. 

Laws  Disfranchising  Electors  Sick  or  Absent  and 
Unable  to  Register.  —  In  Atty.-Gen.  v.  Detroit, 
78  Mich.  545,  18  Am.  St.  Rep.  458,  a  registra- 
tion law  was  held  unreasonable  and  void  be- 
cause it  provided  for  only  five  registration 
days  during  the  whole  year,  and  required 
electors  to  make  personal  application  for  regis- 
tration on  one  of  such  days,  on  the  ground 
that  it  would  operate  to  disfranchise  persons 
who  were  ill  or  absent  on  registration  days, 
but  who  would  be  able  to  vote  on  election 
days  under  the  provisions  of  the  constitution. 
See  also  State  v.  Corner,  22  Neb.  265,  3  Am. 
St.  Rep.  267. 

Congressional  Elections.  ■ —  With  respect  to  the 
power  of  the  state  legislatures  to  enact  regis- 
tration laws,  in  so  far  as  they  affect  the  right 
of  persons  to  vote  for  representatives  in  Con- 
gress, see  infra,  this  section,  Regulations  Gov- 
erning Congressional  Elections. 

1.  Requirement  in  Conflict  with  the  Constitu- 
tion. —  Thus  a  registration  law  requiring  regis- 
tration at  such  time  prior  to  the  election  that 
in  some  years  an  elector  would  have  to  reside 
in  the  precinct  for  a  greater  time  before  elec- 
tion than  the  constitution  requires  him  to  re- 
side there  before  he  is  entitled  to  vote  is  un- 
constitutional. Atty.-Gen.  v.  Detroit,  ';8 
Mich.  545,  18  Am.  St.  Ren.  458.  See  also 
Ovvensboro  v.  Hickman,  90  Ky.  629. 

In  Indiana,  where  the  constitution  requires 
residence  in  the  county  of  sixty  days  only,  and 
a  residence  in  the  precinct  of  thirty  days  only, 
to  entitle  electors  to  vote,  a  statute  requiring 
registration  at  least  ninety  days  before  an  elec- 
tion by  residents  of  the  state  who  have  been 
absent  therefrom  for  six  months  or  more,  and 
those  who  have  not  resided  in  any  one  county 
for  at  least  six  months  before  an  election,  has 
been  held  unconstitutional  and  void.  Morris 
v.  Powell,  125  Ind.  281;  Brewer  v.  McClelland, 
(Ind.  1892)  32  N.  E.  Rep.  299. 

When  the  constitution  requires  registration 
as  a  qualification  of  electors,  but  does  not  re- 
quire payment  of  taxes  before  registration, 
the  legislature  cannot  impose  such  condition. 
Bew  v.  State,  71  Miss.  I. 

2.  Regulations  Must  Be  Impartial.  —  Thus  in 
Atty.-Gen.  v.  Detroit,  78  Mich.  545,  18  Am.  St. 
Rep.  458,  a  registration  law  was  held  void  on 
the  ground  that  it  was  not  impartial  where  it 
required  naturalized  voters  to  produce  their 
certificates  of  naturalization,  or  show  the  issu- 
ance thereof  by  evidence  other  than  their  own 


oaths,  while  it  allowed  native-born  citizens 
to  show  their  qualifications  by  their  own 
oaths. 

In  Morris  v.  Powell,  125  Ind.  281,  a  statute 
of  Indiana  requiring  registration  ninety  days 
before  election  by  such  persons  only  as  have 
been  temporarily  absent  from  the  state  for  six 
months  or  more,  and  such  as  have  not  resided 
in  any  one  county  for  six  months,  has  been 
heldunconstitutional  and  void,  as  being  par- 
tial and  unreasonable,  on  the  ground  that  an 
extra  burden  is  thereby  imposed  upon  that 
class  of  voters.  This  case  was  followed  in  the 
later  case  of  Brewer  v.  McClelland,  (Ind.  1892) 
32  N.  E.  Rep.  299. 

See  also  Lyman  v.  Martin,  2  Utah  136. 
3.  Cases  Holding  Such  Provisions  Unconstitu- 
tional.—  State  v.  Corner,  22  Neb.  265,  3  Am. 
St.  Rep.  267;  Daggett  v.  Hudson,  43  Ohio  St. 
548,  54  Am.  Rep.  832;  White  v.  Multnomah 
County,  13  Oregon  317;  Dells  ?<.  Kennedy,  49 
Wis.  555,  35  Am.  Rep.  786. 

In  the  case  of  Dells  v.  Kennedy,  49  Wis.  555, 
the  Supreme  Court  of  Wisconsin  held  that 
where  a  law  provided  that  no  votes  should  be 
received  at  any  general  election  unless  the 
name  of  the  voter  was  on  the  register  as  com- 
pleted by  the  board  of  registry,  only  excepting 
those  who  had  become  qualified  after  the  com- 
pletion of  the  register,  it  was  invalid  as  being 
in  violation  of  that  portion  of  the  constitution 
defining  the  qualification  of  electors;  and  as 
that  provision  was  an  essential  part  of  the  reg- 
istry act,  the  whole  act  was  held  to  be  invalid. 
The  court,  by  Orton,  J.,  said-  "  This  law  un- 
dertakes to  do  what  no  law  can  do;  and  that 
is,  to  deprive  a  person  of  an  absolute  right, 
without  his  laches,  default,  negligence,  or  con- 
sent, and  in  order  to  exercise  and  enjoy  it,  to 
require  him  to  accomplish  an  impossibility. 
No  registry  law  can  be  sustained  which  pre- 
scribes qualifications  of  an  elector  additional 
to  those  named  in  the  constitution;  and  a  reg- 
istry law  can  be  sustained  only,  if  at  all,  as 
providing  a  reasonable  mode  or  method  by 
which  the  constitutional  qualifications  of  an 
elector  maybe  ascertained  and  determined,  or 
as  regulating  reasonably  the  exercise  of  the 
constitutional  right  to  vote  at  an  election.  If 
the  mode  or  method  or  regulations  prescribed 
by  law  for  such  purpose,  and  to  such  end, 
deprive  a  fully  qualified  elector  of  his  right 
to  vote  at  an  election,  without  his  fault  and 
against  his  will,  and  require  of  him  what 
is  impracticable  or  impossible,  and  make  his 
right  to  vote  depend  upon  a  condition  which 
he  is  unable  to  perform,  they  are  as  destruc- 
tive of  his  constitutional  right,  and  make  the 
law  itself  as  void,  as  if  it  directly  and  arbi- 
trarily disfranchised  him  without  any  pre- 
tended cause  or  reason,  or  required  of  an 
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however,  is  in  favor  of  the  validity  of  such  regulations.1 

(f)  Provisions  as  to  Time  and  Place  of  Voting  —  aa.  In  General. —  In  the  absence  of 
a  constitutional  provision,  the  legislature  may  fix  the  time  and  place  of 
voting.2  But  a  constitutional  grant  of  a  right  to  vote  at  certain  times  or  in 
certain  places  impliedly  prohibits  the  exercise  of  the  right  of  suffrage  at  other 
times  or  in  other  places,  and  a  statute  changing  the  time  or  place  so  fixed 
would  be  unconstitutional.3 

id.  Soldiers'  Voting  Places.  —  In  a  number  of  states,  during  the  late  war 
between  the  states,  it  was  held  that  under  their  constitutions  the  legislatures 
had  no  right  to  authorize  soldiers  to  vote  at  their  camps  in  the  field  outside  of 
the  precincts  of  their  residence;4  but  in  a  number  of  congressional  cases  it 
was  held  that  these  constitutional  provisions  did  not  affect  the  right  of  the 
legislature  to  allow  this  in  elections  for  representatives  in  Congress.5 


elector  qualifications  additional  to  those  named 
in  the  constitution." 

1.  Decisions    Sustaining    Such    Provisions.  — ■ 

There  are  a  number  of  decisions  in  which 
statutes  requiring  voters  to  be  registered  sev- 
eral days  before  the  day  of  election,  and  ex- 
cluding from  the  right  to  vote  all  persons 
whose  names  do  not  appear  on  the  lists,  are 
sustained.  States.  Butts,  31  Kan.  537;  Capen 
v.  Foster,  12  Pick.  (Mass.)  485,  23  Am.  Dec. 
632;  In  re  Polling  Lists,  13  R.  I.  729;  Moore 
v.  Sharp,  98  Tenn.  491. 

In  Patterson  v.  Barlow,  60  Pa.  St.  54,  a  law 
which  provided  for  closing  the  registry  from 
seventeen  to  twenty-three  days  before  election 
was  sustained. 

In  People  v.  Hoffman,  116  111,  587,  56  Am. 
Rep.  793,  a  registration  law  was  held  not  to 
be  unconstitutional  because  it  required  persons 
to  register  three  weeks  before  election  to 
be  entitled  to  vote.  In  this  case  Mr.  Justice 
Magruder  said-.  "If  it  be  admitted  that  the 
legislature  can  require  a  voter  to  establish  his 
qualifications  before  election,  it  is  difficult  to 
see  why,  upon  principle,  or  as  a  question  of 
power,  it  cannot  require  such  proof  to  be  made 
as  well  three  weeks  before  the  day  for  voting, 
as  ten  days,  or  five  days,  or  even  one  day, 
prior  thereto.  The  real  question  involved  in 
the  objection  is  whether  any  man  can  be  pre- 
vented from  voting  who  proves,  or  offers  to 
prove,  on  the  day  on  which  he  seeks  to  cast 
his  ballot,  that  he  is  a  legal  voter.  If  cases 
can  be  supposed  where  the  three  weeks'  re- 
quirement will  deprive  qualified  electors  of 
the  privilege  of  depositing  their  votes,  cases 
can  also  be  supposed  where  one  day's  require- 
ment will  work  the  same  result.  This  mode 
of  reasoning,  carried  out  to  its  logical  se- 
quence, will  make  any  kind  of  a  registry  law 
unconstitutional.  For  il  would  be  a  physi- 
cal impossibility  for  the  judges  of  election  to 
receive  the  votes  and  make  up  the  registry 
at  the  same  time  and  on  the  same  day.  If  the 
legislature  has  the  power  to  direct  the  registry 
to  be  completed  before  election  day,  and  if,  in 
its  wisdom  and  under  a  sense  of  its  responsi- 
bility to  the  people,  it  has  said  that  three  weeks 
before  election  is  a  reasonable  date  for  the 
completion  of  the  registry,  shall  this  court 
substitute  its  judgment  for  that  of  the  law- 
making power,  and  say  that  a  shorter  time 
would  have  been  more  reasonable?  " 

In  the  case  of  Weil  v.  Calhoun,  25  Fed.  Rep. 
865,  a  law  of  similar  character  was  held  to  be 
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constitutional.  McCay,  Dist.  J.,  said:  "  I  am 
inclined  to  the  opinion  that  the  fact  that  the 
registration  law  makes  no  provision  for  the 
registration  of  those  who  become  competent 
to  vote  after  the  registration  is  closed,  and  be- 
fore the  « lection,  does  not  vitiate  the  registra- 
tion. If  the  period  between  the  registration  and 
election  be  brief,  and  only  such  as  is  proper 
for  making  out  and  putting  in  proper  shape  the 
registration  papers,  it  seems  to  me  that  both 
reason  and  authority  sanction  such  registra- 
tion laws.  The  authorities  are  in  conflict;  but, 
in  my  judgment,  sound  sense,  and  a  due  re- 
gard to  the  true  interest  of  the  state,  should 
lead  a  court  to  sustain  such  laws  as  strike 
but  a  prelude  and  preparation  for  the  elec- 
tion, and  a  part  of  its  machinery,  even  though 
some  days  intervene  between  the  close  of  the 
registration  and  the  actual  opening  of  the 
polls.  It  is  self-evident  that  some  time  must 
be  taken  for  making  out  the  returns  of  the 
registration,  and  putting  them  in  shape  for  use 
at  the  polls;  and  whether  this  shall  be  one 
hour,  or  one,  two,  or  ten  days,  would  seem  to 
depend  on  the  legislative  will,  and,  if  not 
grossly  excessive,  ought  to  be  sustained." 

2.  Time  and  Place  of  Voting.  —  Morrison  v. 
Springer,  15  Iowa  304. 

3.  Place  Fixed  by  the  Constitution,  —  Thus, 
where  a  state  constitution  provided  that  per- 
sons otherwise  qualified  might  vote  if  they  had 
resided  in  the  election  district  ten  days  imme- 
diately preceding  the  election,  it  was  held  that 
the  legislature  had  no  power  to  pass  a  law 
that  a  voter,  otherwise  qualified,  who  removed 
from  one  district  to  another  within  ten  days 
preceding  an  election,  might  vote  in  the  dis- 
trict from  which  he  had  removed.  Thompson 
v.  Ewing,  1  Brews.  (Pa.)  103. 

4.  Soldiers'  Voting  Places  —  California .  — 
Bourland  v.  Hildreth,  26  Cal.  161. 

Connecticut. — Opinion  of  Judges,  30  Conn. 
591- 

Michigan.  —  People  v.  Blodgett,  13  Mich. 
127. 

New  Hampshire.  —  Opinion  of  Justices,  44 
N.  H.  633. 

Pennsylvania.  —  Chase  v.  Miller,  41  Pa.  St. 

403- 

5.  Opinion  of  Justices,  45  N.  H.  595;  Opinion 
of  Judges,  37  Vt.  665;  Baldwin  v.  Trowbridge, 
2  Bart.  El.  Cas.  46.  These  decisions  are  based 
upon  the  provisions  of  the  Constitution  of  the 
United  States,  which  provide  that  the  time, 
place,  and  manner  of  holding  elections  for 
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(g)  Regulations  Governing  Congressional  Elections.  —  In  the  absence  of  legislation  by 
Congress,  the  legislatures  of  the  different  states  have  the  power  to  prescribe 
regulations  with  regard  to  the  time,  place,  and  manner  of  holding  and  con- 
ducting elections  for  the  United  States  senators  and  representatives,  and  these 
regulations  will  govern  in  contested  election  cases  in  Congress.1  The  power 
of  Congress  with  respect  to  such .  elections,  and  the  effect  of  legislation  by 
Congress  upon  state  legislation,  have  been  elsewhere  considered.2 

Change  of  Congressional  Districts  in  Cases  of  Vacancies.  —  The  legislatures  of  the 
states  have  the  power  to  fix  the  boundaries  of'the  congressional  districts,  sub- 
ject to  the  restrictions  in  the  law  of  the  United  States  that  they  must  be  of  con- 
tiguous territory;  yet  where  an  election  has  once  been  held,  and  a  member 
■elected  from  certain  territory,  the  question  as  to  the  power  of  the  legislature 
to  change  the  boundaries,  and  to  provide  that  in  case  of  a  vacancy  a  rep- 
resentative may  be  elected  in  a  new  district  composed  only  partially  of  the 
same  territory,  does  not  seem  to  be  definitely  settled,  the  authorities  being 
conflicting.3 

(h)  Constitutional  Eequirement  that  Elections  Shall  Be  Free  and  Equal.  —  There  are  pro- 
visions in  the  state  constitutions  that  all  elections  shall  be  "  free  and  equal." 
This  makes  it  unlawful  to  prevent  qualified  voters  from  voting  either  by  impar- 
tial legislation,  by  violence  or  intimidation,  by  fraud,4  or  by  failure  to  fur- 
nish sufficient  facilities  to  allow  all  qualified  electors  to  vote.5 

Eestrictions  on  Eight  to  Vote.  —  But  it  does  not  give  every  person  the  right  to 


senators  and  representatives  in  Congress  shall 
be  prescribed  in  each  state  by  the  legislature 
thereof;  which  were  held  lo  give  this  power 
to  the  legislature,  regardless  of  the  limitations 
of  the  state  constitution. 

In  Wisconsin,  Iowa,  and  Ohio  it  was  held  that 
the  provisions  of  the  state  constitution  did 
not  prohibit  the  legislature  from  granting 
the  right  to  soldiers  to  vote  in  their  camps. 
Chandler  v.  Main,  16  Wis.  398;  Morrison  v. 
Springer,  15  Iowa  304;  Lehman  v.  McBride, 
15  Ohio  St.  573. 

1.  State  Eegulations  for  Electing  United  States 
Senators  and  Eepresentatives.  —  Latimer  v.  Pat- 
ton,  CI.  &  H.  El.  Cas.  69. 

It  has  been  held,  however,  that  a  state  can- 
not provide  that,  in  case  of  a  tie  vote,  the  gov- 
ernor and  council  shall  decide  between  the 
candidates,  because  this  is  not  an  election  by 
the  people  as  required  by  article  I,  §  2,  of  the 
Federal  Constitution.  Reed  v.  Corden,  CI.  & 
H.  El.  Cas.  353. 

A  legislature  may  provide  that  a  plurality 
may  elect  representatives  in  Congress,  even  if 
the  state  constitution  requires  a  majority.  In 
re  Plurality  Elections,  15  R.  I.  617. 

2.  See  supra,  this  section,  Effect  of  the  Fed- 
eral Constitution. 

3.  Power  of  States  to  Change  Congressional  Dis- 
tricts in  Cases  of  Vacancies.  —  In  an  early  case, 
where  there  had  been  a  redistricting  act 
passed,  the  old  act  repealed,  and  no  provision 
made  to  fill  vacancies,  it  was  held,  by  a  vote 
of  ninety-eight  to  ninety,  by  the  House  of  Rep- 
resentatives, that  the  election  as  held  in  the 
district  formed  under  the  new  law  was  valid, 
although  the  vote  of  the  old  district,  to  which 
four  towns  had  been  added,  would  have  given 
the  majority  to  the  other  candidate.  Perkin's 
Case,  1  Bart.  El.  Cas.  142.  In  the  later  case 
of  Hunt  v.  Menard,  2  Hart.  El.  Cas.  477,  the 
house  refused  to  admit  either  party,  upon  the 
ground  that  the  election  was  held  in  a  different 


district  from  that  in  which  the  vacancy  oc- 
curred. In  the  Forty-seventh  Congress,  Tay- 
lor of  Ohio  and  Dr.  McLean  of  Missouri  were 
elected  at  elections  held  in  the  old  districts, 
after  the  new  districts  had  been  formed  and 
the  old  acts  repealed;  but  the  house  admitted 
them  as  entitled  to  the  seats.  In  the  Forty- 
eighth  Congress  the  same  question  came  up 
in  the  case  of  Pool  v.  Skinner,  Mob.  El.  Cas. 
65,  where  the  governor  had  issued  writs  for  an 
election  in  the  new  districts.  The  majority 
report,  which  was  adopted,  was  in  favor  of  the 
validity  of  the  election,  on  the  ground  that 
the  house  always  acquiesced  in  the  action  of 
the  state  authorities. 

4.  Eequirement  that  Elections  Shall  Be  Free  and 
Equal. —  In  Com.  v.  Reeder,  171  Pa.  St.  505, 
Judge  Dean  construed  the  constitutional 
declaration  that  all  elections  shall  be  free 
and  equal  to  mean:  "The  voter  shall  not  be 
physically  restrained  in  the  exercise  of  his 
right  by  either  civil  or  military  authority,  nor 
shall  there  be  inequality;  every  voter  shall 
have  the  same  right  as  every  other  voter." 
See  also  State  v.  McMillan,  108  Mo.  153. 

Holding  Several  Elections  on  the  same  day,  as 
a  local-option  election  and  a  school  election, 
does  not  violate  this  provision.  Throckmorton 
v.  Com.,  (Ky.  1896)35  S.  W.  Rep.  635. 

5.  Insufficient  Facilities  for  Voting. —  In 
Hocker  v.  Pendleton,  (Ky.  1897)  39  S.  W.  Rep. 
250,  it  was  held  that  an  election  was  not  free 
and  equal  where  a  large  number  of  electors 
were  prevented  from  voting  because  of  a  fail- 
ure to  furnish  a  sufficient  number  of  ballots. 
"  It  is  clear,"  it  was  said,  "  that  an  election 
may  be  free  from  violence,  and  yet,  if  from  a 
failure  of  the  officers  to  supply  ballots,  booths, 
stencils,  etc.,  any  large  proportion  of  the  elec- 
tors is  prevented  from  voting,  it  can  properly 
be  said  there  has  not  been  a  free  and  equal 
election,  within  the  meaning  of  the  constitu- 
tion." . 
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vote,  without  regard  to  sex,  mental  condition,  etc.,  nor  does  it  mean  that 
there  shall  be  no  restrictions  on  the  right  to  vote.1 

Regulations.  —  Nor  does  it  prohibit  reasonable  regulations,  such  as  provisions 
for  registration,  for  proof  of  qualifications,  for  secrecy  of  the  ballot,  and  other 
provisions  to  prevent  illegal  voting,  fraud,  and  intimidation  or  coercion.2 

Uniformity  of  Regulations.  —  And  it  does  not  mean  that  the  regulations  shall 
be  uniform  throughout  the  state.  Elections  are  free  within  the  meaning  of 
the  provision  if  the  voters  are  subjected  to  no  intimidation  or  improper  infltr- 
ence,  and  if  every  voter  is  allowed  to  cast  his  ballot  as  his  own  judgment  and  * 
conscience  dictate.  And  elections  are  equal  if  the  vote  of  every  elector  is 
equal  in  its  influence  upon  the  result  to  the  vote  of  every  other  elector.3 

(i)  Prohibition  Against  Class  Legislation.  —  In  a  number  of  states  there  are  con- 
stitutional provisions  prohibiting  class  legislation.  Such  a  provision  would 
render  void  an  election  law  imposing  greater  burdens  and  restraints  upon  one 
class  of  voters  than  another.4  But  it  does  not  prohibit  laws  which  apply 
equally  to  all  persons  in  the  state  who  come  within  designated  classes.5 

(j)  Partial  Unconstitutionality  of  Laws.  —  Election  laws,  of  course,  are  within  the 
general  rule  that  the  unconstitutionality  of  one  portion  of  a  statute  will  not 


1.  Restrictions  on  the  Right  to  Vote.  —  "  The 

declaration  that  all  elections  shall  be  free  and 
equal  does  not  mean  that  every  person  shall 
have  the  right  to  vote,  regardless  of  mental 
condition  or  sex,  or  that  there  shall  be  no  re- 
striction upon  the  right  to  vote,  or  a  qualifica- 
tion prescribed  for  the  voter.  It  does  not 
mean  that  every  person,  regardless  of  age, 
sex,  mental  or  moral  condition,  shall  have  the 
right  to  be  elected  and  hold  an  office.  It 
means  there  shall  be  no  restriction  placed 
upon  the  right  to  vote,  or  to  be  a  candidate  for 
office,  because  of  wealth  or  social  position; 
that  caste  cannot  give  to  or  deprive  any  one 
of  the  right  to  vote."  Throckmorton  v.  Com., 
(Ky.  1896)  35  S.  W.  Rep.  635. 

2.  This  Provision  Does  Not  Prevent  Regulation. 
—  In  Patterson  v.  Barlow,  60  Pa.  St.  54,  it  was 
said:  "  That  election  is  free  and  equal  where 
all  of  the  qualified  electors  of  the  precinct  are 
carefully  distinguished  from  the  unqualified, 
and  are  protected  in  the  right  to  deposit  their 
ballots  in  safety,  and  unprejudiced  by  fraud. 
That  election  is  not  free  and  equal  where  the 
true  electors  are  not  separated  from  the  false; 
where  the  ballot  is  not  deposited  in  safety,  or 
where  it  is  supplanted  by  fraud.  It  is,  there- 
fore, the  duty  of  the  legislature  to  secure  free- 
dom and  equality  by  such  regulations  as  will 
exclude  the  unqualified,  and  allow  the  qualified 
only  to  vote." 

3.  Regulations  Need  Not  Be  Uniform  Through- 
out the  State.  —  This  was  the  construction 
placed  upon  such  a  constitutional  provision 
in  People  v.  Hoffman,  116  111.  587,  56  Am. 
Rep.  793,  where  it  was  claimed  that  the  provi- 
sion was  violated  by  statutes  prescribing  local 
regulations.  Mr.  Justice  Magruder  said :  "In 
order  to  support  this  position,  it  is  assumed 
that  the  word  '  equal  '  means  the  same  as  the 
word  '  uniform,'  and  it  is  then  argued  that, 
inasmuch  as  the  cities,  towns,  and  villages 
which  adopt  the  law  will  conduct  elections  ac- 
cording to  its  provisions,  while  those  which  do 
not  adopt  it  will  conduct  them  according  to 
some  other  and  different  provisions,  therefore 
there  will  be  no  uniformity,  and,  by  conse- 
quence, no  freedom  or  equality.  The  declara- 
tion in  the  Bill  of  Rights  that  all  elections  must 


be  equal  does  not  necessarily  mean  that  there 
must  be  uniformity  of  regulation  in  regard 
thereto  in  all  portions  of  the  state.  That  the 
definition  of  '  equal  elections  '  does  not  include 
and  involve  the  idea  of  uniformity  in  regu- 
lation is  apparent  from  the  considerations 
already  presented  upon  the  question  whether 
the  law  is  general  or  special.  It  being  the  set- 
tled policy  of  this  state,  both  under  the  consti- 
tutions of  1S48  and  of  1870,  that  general  laws, 
whether  upon  the  subject  of  elections  or  upon 
any  other  subject,  may  be  in  force  in  localities 
which  vote  to  accept  them,  though  not  in  force 
in  localities  which  do  not  vote  to  accept  them, 
it  necessarily  follows  that  there  will  be  a  want 
of  uniformity  between  the  law  in  force  in  the 
adopting  locality  and  the  law  in  force  in  the 
nonadopting  locality.  Elections  are  free  where 
the  voters  are  subjected  to  no  intimidation  or 
improper  influence,  and  where  every  voter  is 
allowed  to  cast  his  ballot  as  his  own  judgment 
and  conscience  dictate.  Elections  are  equal 
when  the  vote  of  every  elector  is  equal,  in  its 
influence  upon  the  result,  to  the  vote  of  every 
other  elector —  when  each  ballot  is  as  effective 
as  every  other  ballot.  Where  an  election  for 
or  against  the  same  candidates,  or  for  or 
against  the  same  measure,  takes  place  on  the 
same  day  in  two  different  cities  of  the  state, 
the  fact  that  in  one  city  the  election  officers 
make  their  returns  to  the  city  clerk,  while  in 
the  other  the  returns  are  made  to  the  county 
clerk,  cannot  possibly  make  any  difference  in 
the  freedom  or  equality  of  the  election." 

4.  Class  Legislation.  —  Morris  v.  Powell,  125 
Ind.  281;  Brewer  v.  McClelland,  (Ind.  1892)  32 
N.  E.  Rep.  299;  Atty. -Gen.  v.  Detroit,  78  Mich. 
545,  18  Am.  St.  Rep.  458. 

5.  Laws  Not  Within  Prohibition  Against  Class 
Legislation.  —  Thus  in  Cook  v.  State,  90  Tenn. 
407,  it  was  held  that  a  statute  was  not  uncon- 
stitutional as  class  legislation  by  reason  of  the 
fact  that  it  was  confined  in  its  operation  to 
counties  having  seventy  thousand  inhabitants 
and  to  cities  having  nine  thousand  inhabitants, 
as  all  counties  and  cities  in  the  state  coming 
within  such  conditions  had  the  benefit  of  the  law. 

For  a  Full   Treatment   of   the  prohibition 
against  class  legislation,  see  the  title  Statutes. 
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render  the  other  portions  void,  unless  the  nature  of  the  unconstitutional  pro- 
vision is  such  as  to  render  it  of  vital  importance  to  the  law.1 

(5)  Power  of  Territorial  Legislatures.  —  The  legislatures  of  the  territories 
of  the  United  States  derive  their  power  from  the  organic  act  to  which  they 
owe  their  existence  and  acts  of  Congress  in  amendment  thereto,  and  their 
power  in  fixing  qualifications  of  voters  is  limited  by  such  act,  as  the  power  of 
the  state  legislatures  is  limited  by  the  state  constitution.3 

3.  Australian  Ballot  System  —  a.  In  General.  —  In  1857,  as  a  means  of 
preventing  fraud,  intimidation,  bribery,  undue  influence,  and  other  evils 
attending  popular  elections,  the  legislature  of  South  Australia  enacted  a  law 
regulating  elections  and  providing  for  the  use  of  a  secret  ballot,  to  be  officially 
prepared  and  furnished  at  the  public  expense.  Since  then  similar  election 
laws  have  been  enacted  in  the  other  English  colonies  in  that  part  of  the  world, 
in  England,  in  a  number  of  countries  of  continental  Europe,  in  Canada,  and 
in  almost  all  of  the  United  States.3 

The  Main  Features  of  these  statutes  consist  in  the  provision  for  the  use  of  an 
official  ballot  and  in  the  provisions  for  secrecy  as  to  votes,  the  object  being 
not  only  to  allow  a  man  to  vote  without  any  other  person  knowing  for  whom 
he  votes,  but  to  compel  him  to  vote  secretly,  and  thus  prevent  bribery,  coer- 
cion, and  other  evils.4    Some  of  the  statutes  also  regulate  the  method  of 


1.  Effect  of  Partial  Unconstitutionality  of  Law. 

—  Thus  in  McPherson  v.  Klacker,  92  Mich.  377, 
an  act  providing  for  the  election  of  electors  for 
President  and  Vice-President  was  held  not  to 
be  entirely  void  because  it  was  unconstitu- 
tional in  so  far  as  it  attempted  to  fix  a  date  for 
the  meeting  of  electors  and  the  method  of  cer- 
tifying their  action,  which  matters  were  cov- 
ered by  congressional  enactments. 

Generally,  on  this  point,  see  the  title  Con- 
stitutional Law,  vol.  6,  p.  1088. 

2.  Power  of  Territorial  Legislatures.  —  Farren 
v.  Buffalo  County,  5  Dakota  36.  In  this  case 
the  organic  act  expressly  conferred  upon  the 
territorial  legislature  power  to  prescribe  the 
qualifications  of  voters.  It  was  held  that  this 
gave  the  legislature  the  power  to  prescribe 
registration  as  one  of  the  qualifications. 

In  Bloomer  v.  Todd,  3  Wash.  Ter.  599,  where 
the  organic  act  of  Washington  Territory  pro- 
vided that  every  white  male  inhabitant  above 
the  age  of  twenty-one  years,  resident  in  the 
territory,  should  be  a  voter  at  the  first  election, 
but  that  the  qualifications  of  voters  at  subse- 
quent elections  should  be  prescribed  by  the 
legislative  assembly  of  the  territory,  provided 
that  the  right  of  suffrage  should  be  exercised 
only  by  citizens  of  the  United  States  above 
the  age  of  twenty-one  years,  etc.,  the  word 
"  citizens  "  was  construed  as  meaning  male 
citizens  only,  and  an  act  of  the  territorial 
assembly  attempting  to  give  women  the  right 
to  vote  was  held  void  in  this  respect. 

"  The  qualifications  of  voters  must  be  de- 
termined by  the  laws  of  the  United  States, 
when  any  conflict  arises  between  them  and  the 
laws  enacted  by  the  territorial  legislature." 
People  v.  State  Com'rs,  7  Ulah  279. 

3.  The  Australian  Ballot  System.  —  See  Wig- 
more  on  the  Australian  Ballot  System,  where 
the  origin,  development,  and  reasons  for  the 
adoption  of  the  system  are  shown,  and  a  num- 
ber of  statutes  are  given.  And  sec  Bowers  v. 
Smith,  in  Mo.  45,  33  Am.  St.  Rep.  491,  for  a 
comparison  and  discussion  of  the  various 
laws. 


4.  The  Object  and  Effect  of  the  Secret  Ballot  Are 

thus  stated  by  Mr.  John  H.  Wigmoie  in  his 
interesting  book:  "  On  the  one  hand  it  checks 
bribery  and  all  those  corrupt  practices  which 
consist  in  voting  according  to  a  bargain  or  un- 
derstanding. No  man  has  ever  placed  his 
money  corruptly  without  satisfying  himself 
that  the  vote  was  cast  according  to  the  agree- 
ment. *  *  *  And  when  there  is  to  be  no 
proof  but  the  word  of  the  bribe  taker  (who 
may  have  received  thrice  the  sum  to  vote  for 
the  briber's  opponent),  it  is  idle  to  place  any 
trust  in  such  a  use  of  money.  In  other  words, 
take  away  all  interest  in  committing  an 
offense,  and  the  offense  will  soon  disappear. 
*  *  *  On  the  other  hand,  the  marking  of 
the  vote  in  seclusion  reaches  effectively  an- 
other great  class  of  evils,  including  violence 
and  intimidation,  improper  influence,  dictation 
by  employers  or  organizations,  the  fear  of  ridi- 
cule and  dislike,  or  of  social  or  commercial  in- 
jury—  all  coercive  influence  of  every  sort 
depending  on  a  knowledge  of  the  voter's  politi- 
cal action.  Tumult  and  disorder  at  the  polls, 
bargaining  and  trading  of  votes,  and  all  ques- 
tionable practices  depending  upon  the  knowl- 
edge gained,  as  the  day  goes  on,  of  the  drift 
of  the  contest  —  it  would  hardly  be  necessary 
to  argue  in  advance,  even  if  F.ngland's  experi- 
ence did  not  prove  it,  that  these  practices, 
wherever  they  have  prevailed,  must  dis- 
appear. In  short,  the  secret  ballot  approaches 
these  more  or  less  elusive  evils,  not  merely 
with  the  weak  instrument  of  a  penal  clause  for 
this  and  that  offense,  but  wiih  the  effective 
methods  of  modern  legislation.  By  compelling 
the  dishonest  man  to  mark  his  vote  in  secrecy, 
it  renders  it  impossible  for  him  to  prove  his 
dishonesty,  and  thus  deprives  him  of  the 
market  for  it.  By  compelling  the  honest  man 
to  vote  in  secrecy,  it  relieves  him  not  merely 
from  the  grosser  forms  of  intimidation,  but 
from  more  subtle  and  perhaps  more  pernicious 
coercion  of  every  sort.  By  thus  tending  to 
eradicate  corruption  and  by  giving  effect  to 
each  man's  innermost  belief,  it  secures  to  the 
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nominating  candidates,  and  all,  perhaps,  impose  penalties  for  violation  or 
evasion  of  their  provisions.  These  various  features  will  be  separately  consid- 
ered in  detail  in  subsequent  sections.1 

b.  Application  to  Municipal  Elections.  —  Sometimes  the  Austra- 
lian ballot  laws  adopted  in  the  various  states  apply  to  all  elections — to 
municipal  elections  as  well  as  general  elections;2  but  this  is  not  always  the 
case.  Sometimes  other  provision  is  made  for  holding  municipal  elections,  or 
particular  municipal  elections,  school  elections,  local-option  elections,  etc.3 

c.  Constitutionality  of  Laws  —  (i)  In  General.  —  These  statutes  are 
merely  regulations  for  the  exercise  of  the  right  of  suffrage,  and,  like  other 
regulations,  are  constitutional,  provided  they  do  not  deny  the  franchise  or 
render  its  exercise  so  difficult  and  inconvenient  as  to  amount  to  such  a 
denial.4 


republic  what  at  such  a  juncture  is  the  thing 
vitally  necessary  to  its  health  —  a  free  and 
honest  expression  of  the  convictions  of  every 
citizen."  Wigmore  on  the  Australian  Ballot 
System  (2d  ed.),  intro.,  p.  52.  See  also  Brown 
z>.  McMillan,  108  Mo.  153. 

1.  Particular  Features  of  the  Australian  System. 

—  See  infra,  this  title.  Nominations;  Conduct 
of  Elections ;  Offenses  Against  Election  Laws. 

2.  Application  to  Municipal  Elections.  —  See 
State  v.  McMillan,  108  Mo.  153;  Gaston  v 
Lamkin,  115  Mo.  20;  State  v.  Seibert,  116  Mo. 
415. 

3.  In  Marion  v.  Territory,  i  Okla.  210,  a 
specific  chapter  of  the  statutes  provided  for  a 
system  of  common  schools  and  for  school  elec- 
tions, and  was  complete  in  itself.  It  was  held 
that  a  school  election  held  in  compliance  with 
its  provision  was  not  invalid  because  not  con- 
ducted as  required  by  the  Australian  ballot 
law  governing  general  elections. 

4.  Constitutionality  of  Australian  Ballot  Laws. 

—  See  supra,  this  section,  Power  of  the  State 
Legislatures. 

These  laws  have  been  sustained  in  the  fol- 
lowing states: 

California.  —  Eaton  v.  Brown,  96  Cal.  371, 
31  Am.  St.  Rep.  225. 

Colorado.  —  Matter  of  House  Bill  No.  203,  9 
Colo.  631. 

Florida.  —  State  v.  Dillon,  32  Fla.  545. 

Illinois.  —  Sanner  v.  Patton,  155  111.  553. 

Iowa.  —  Whittam  v.  Zahorik,  91  Iowa  23, 
51  Am.  St.  Rep.  317. 

Massachusetts.  —  Miner  v.  Olin,  159  Mass. 
487. 

Michigan.  — Ellis  v.  May,  99  Mich.  538;  De- 
troit v.  Rush,  82  Mich.  532. 

Missouri. — State  v.  McMillan,  108  Mo. 
153;  Bowers  v.  Smith,  ill  Mo.  45,  33  Am.  St. 
Rep.  491. 

Montana.  —  Price  v.  Lush,  10  Mont.  61. 
New  Jersey.  —  Ransom  v.  Black,  54  N.  J.  L. 
446. 

New  York.  —  People  v.  Shaw,  133  N.  Y. 
493;  People  v.  Wappingers  Falls,  144  N.  Y. 
«i6. 

Pennsylvania.  —  De  Walt  v.  Bartley,  146  Pa. 
St.  529,  28  Am.  St.  Rep.  814. 

Tennessee.  —  Cook  v.  State,  90  Tenn.  407. 

Virginia.  —  Pearson  v.  Brunswick  County, 
<)l  Va.  322. 

—  Slaymaker  v.  Phillips,  5  Wyo- 


Wyoming 
tning  453. 
Particular 


Provisions.  —  Such    statutes,  in 


providing  for  voting  booths,  which  no  one  but 
officers  are  allowed  to  approach,  unless  a  vote 
is  challenged,  and  in  providing  for  a  sworn 
special  constable  to  aid  electors  who  are 
physically  or  educationally  unable  to  vote,  are 
not  unconstitutional,  as  depriving  electors 
physically  and  educationally  unable  to  vote  of 
the  right  to  cast  secret  ballots,  or  as  establish- 
ing physical  and  educational  qualifications  for 
voters.  Pearsons.  Brunswick  County,  91  Va. 
322. 

An  objection  that  a  clause  in  the  New  Jersey 
election  law,  which  provides  that  if  any  ballot 
shall  have  thereon  a  mark,  sign,  signature,  or 
device  other  than  permitted  by  the  act  it  shall 
be  void,  is  unconstitutional,  because  the  voter 
may  lose  his  vote  by  the  fraud  or  neglect  of 
those  preparing  the  ballot,  has  been  held  not 
to  be  sound,  as  the  most  stringent  directions 
are  given  respecting  the  preparation  of  the 
official  ballot,  and  the  law  presumes  that  they 
will  be  obeyed.  Ransom  v.  Black,  54  N.  J.  L. 
446. 

Invalidity  as  Requiring  Educational  Qualifica- 
tion.—  In  Cook  v.  State,  90  Tenn.  407,  it  was 
contended  that  those  provisions  of  the  Aus- 
tralian ballot  law,  adopted  in  1890,  which 
made  it  a  misdemeanor  for  any  person  to  re- 
move ballots  from  the  polling  place  or  to  aid  a 
voter  in  the  selection  or  marking  of  his  ticket, 
and  required  all  voters,  including  illiterate 
persons,  to  select  and  mark  their  own  tickets, 
with  such  assistance  only  as  the  election 
officers  could  lawfully  afford,  were  unconstitu- 
tional as  requiring  an  educational  qualification 
on  the  part  of  the  voters.  But  the  contention 
was  overruled,  and  the  statute  was  held  a  just 
and  reasonable  exercise  of  the  legislative 
power  to  enact  laws  to  secure  freedom  of  elec- 
tions and  purity  of  the  ballot  box.  The  court 
said:  "  The  purpose  of  the  law  before  us  is  to 
require  the  voter  to  cast  his  own  ballot,  to  do 
away,  as  far  as  possible,  with  the  illegal  prac- 
tice of  voting  oftener  than  once,  existing  in 
some  quarters  of  the  state,  and  to  defeat 
bribery,  duress,  and  corruption  at  the  polls. 
The  law  is  plain  and  simple  in  its  provisions. 
Every  voter,  however  illiterate,  can  always 
find  a  friend  to  himself,  or  some  one  candi- 
date, who  will  read  and  explain  the  law  and  the 
manner  of  its  observance.  Ballots  and  cards 
of  instruction  are  always  at  hand.  The  names 
of  candidates  are  printed,  and  with  little  effort 
the  unlettered  voter  can  soon  become  as  well 
acquainted  with  the  printed  name  of  his  can- 
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(2)  Provisions  as  to  Nominations.  —  Thus  they  are  not  unconstitutional 
because  they  provide  for  legal  nominations  and  require  them  to  be  made  in  a 
certain  way  in  order  to  entitle  a  candidate  to  have  his  name  printed  on  the 
official  ballot,  provided  the  voter  is  allowed  by  writing  on  the  ballot  to  vote 
for  others  than  those  nominated,  if  he  sees  fit.1  But  as  the  constitutions 
guarantee  to  voters  the  right  to  vote  for  whom  they  please,  a  law  restricting 
the  right  to  vote  to  those  candidates  whose  names  appear  on  the  official  bal- 
lot is  to  that  extent  unconstitutional.2 

(3)  Provisions  for  Official  Ballot  and  for  Secrecy.  —  Nor  are  these  laws 
unconstitutional  because  they  require  an  official  ballot,  and  contain  provisions 
for  secrecy  as  to  the  persons  for  whom  votes  are  cast.3 


didate  as  with  his  face,  and  with  easy  readi- 
ness place  his  cross  (X)  opposite  that  name 
and  fold  his  ticket  as  required.  The  argument 
of  inconvenience  is  as  nothing  compared  to  the 
rights  intended  to  be  protected  by  that  incon- 
venience, and  the  pulling,  pushing,  and  brib- 
ing of  ignorant  men  before  and  at  elections. 
The  inconvenience  to  a  part  of  the  community 
must  yield  to  the  good  of  the  whole." 

Compare,  as  contra,  Kogers  v.  Jacobs,  88  Ky. 
502  And  see  infra,  this  title,  Conduct  of  Elec- 
tions—  Voting — Assisting  Voters. 

1.  Provisions  for  Legal  Nominations —  Colorado. 
—  Matter  of  House  Bill  No.  203,  9  Colo.  631. 

Florida.  —  State  v.  Dillon,  32  Fla.  545. 

Illinois.  —  Sanner  v.  Patton,  155  111.  553. 

Massachusetts.  —  Miner  v.  Olin,  159.  Mass. 
487. 

Michigan.  —  Todd  v.  Election  Com  rs,  104 
Mich.  474. 

Missouri.  —  Bowers  Smith,  111  Mo.  45,  33 
Am.  St.  Rep.  491. 

Montana.  —  Price  v.  Lush,  10  Mont.  61. 

New  fersey.  —  Ransom  v.  Black,  54  N.  J.  L. 
446. 

New  York.  —  People  v.  Shaw,  133  N.  Y.  493; 
People  v.  Wappingers  Falls,  144  N.  Y.  616. 

Pennsylvania.  —  De  Walt  v.  Bartley,  146  Pa. 
St.  529,  28  Am.  St.  Rep.  814.  And  see  Leonard 
■v.  Com.,  112  Pa.  St.  622. 

Every  voter,  said  the  Michigan  court,  has 
the  right  to  announce  himself  as  a  candidate; 
but  the  legal  nomination,  which  is  made  in 
order  to  entitle  a  candidate  to  have  his  name 
printed  on  the  ballots  and  to  appear  as  the 
representative  of  a  particular  party  or  princi- 
ple, ought  to  represent  the  wishes  of  a  re- 
spectable portion  of  the  electors.  Chateau  v. 
Jacob,  88  Mich.  170. 

Reasonable  provisions,  requiring  legal  nom- 
inations to  be  made  by  political  parties  of  a 
certain  size,  or  a  certain  number  of  voters,  do 
not  infringe  the  constitutional  equality  of  citi- 
zens as  to  the  manner  of  voting.  "  The  use 
of  official  ballots  renders  it  absolutely  neces- 
sary to  make  some  regulations  in  regard  to 
nominations  in  order  to  ascertain  what  names 
shall  be  printed  on  the  ballot.  *  *  *  The 
right  to  nominate  *  *  *  can  only  be  ex- 
ercised by  a  number  of  voters  acting  together. 
*  *  *  If  an  official  ballot  is  to  be  used, 
nominations  must  be  regulated  in  some  way, 
otherwise  the  scheme  would  be  impracticable, 
and  the  official  ballot  become  the  size  of  a 
blanket.  While  so  regulating  it,  the  act  care- 
fully preserves  the  right  of  every  citizen  to 
vote  for  any  candidate  whose  name  is  not  on 
the  otficial  ballot,  and  this  is  done  in  a  manner 


which  does  not  impose  any  unnecessary  in- 
convenience upon  the  voter."  De  Walt  v. 
Bartley,  146  Pa.  St.  529,  28  Am.  St.  Rep.  814. 

The  fact  that  a  voter  may  be  compelled,  in 
exercising  his  right  to  vote,  to  deposit  a  ballot 
having  upon  it  the  name  and  style  of  a  party 
of  whose  principles  he  disapproves,  is  not  an 
illegal  deprivation  of  a  right  to  vote;  for  if  a 
voter  exercises  his  right  to  erase  the  names  of 
all  the  candidates  on  the  ticket,  and  inserts  the 
names  of  persons  who  stand  for  an  entirely 
different  principle,  the  heading  of  the  ticket  be- 
comes meaningless  as  an  expression  of  the 
voter's  sentiments.  Ransom  v.  Black,  54  N. 
J.  L.  446. 

2.  Restriction  to  Candidate  on  Official  Ballot.  — 

State  v.  Dillon,  32  Fla.  545;  Sanner  v.  Patton, 
I55  Bl.  553;  Bowers  v.  Smith,  in  Mo.  45,  33 
Am.  St.  Rep.  491.  See  also  Eaton  v.  Brown, 
96  Cal.  371,  31  Am.  St.  Rep.  225. 

3.  Requirement  of  Official  Ballot.  —  De  Walt  v. 
Bartley,  146  Pa.  St.  529,  2S  Am.  St.  Rep.  814; 
Slaymaker  v.  Phillips,  5  Wyoming  453.  See 
also  Todd  v.  Election  Com'rs,  104  Michv 
474;  Miners.  Olin,  159  Mass.  487;  Whittam 
v.  Zahorik,  91  Iowa  23,  51  Am.  St.  Rep.  317. 
And  see  the  other  cases  cited  in  the  notes  pre- 
ceding. 

In  Slaymaker  v.  Phillips,  5  Wyoming  453,  it 
was  said  that  no  responsible  authority  can  be 
found  denying  the  power  of  the  legislature  to 
define  and  prescribe  what  shall  constitute  a  law- 
ful ballot,  or  denying  the  power  of  the  legisla- 
ture to  enact  that  none  but  lawful  ballots  shall 
be  received  or  counted,  and  it  was  held  that 
it  was  within  the  power  of  the  legislature  to 
require-  an  official  stamp  and  the  name  or 
initials  of  a  judge  of  election  to  appear  upon 
the  exterior  of  the  ballot  when  folded  so  as  to 
conceal  its  face,  and  to  declare  that  ballots  not 
complying  with  this  requirement  cannot  be 
counted.    Groesbeck,  C.  J.,  dissented. 

Ballots  in  Such  a  Form  as  to  Disfranchise  Voters 
are,  of  course,  invalid.  The  form  of  the  bal- 
lot must  be  such  as  to  allow  each  voter  to  vote 
for  whom  he  pleases,  without  restriction. 
Eaton  v.  Brown,  96  Cal.  371,  31  Am.  St.  Rep. 
225. 

In  Moyer  v.  Van  De  Vanter,  12  Wash.  377. 
50  Am.  St  Rep.  900,  it  was  held  that  a  statute 
providing  that  on  each  official  ballot  the  in- 
spector or  one  of  the  judges  should  write  his 
initials,  and  that  any  ballot  not  indorsed  with 
such  initials  should  not  be  counted,  was  un- 
constitutional, where  the  constitution  declared 
that  all  male  persons  possessing  certain  qualifi- 
cations should  be  entitled  to  vote  at  all  elec- 
tions. The  legislature,  it  was  said,  could  not 
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IV.  Construction  of  Election  Laws  —  1.  In  General.  —  The  construction 

of  election  laws  is  governed,  of  course,  by  the  same  general  rules  as  other 
statutes.*  There  are  some  rules,  however,  as  to  the  construction  of  these 
laws  which  seem  to  require  particular  mention  under  this  title. 

2.  Following  Construction  in  Other  Countries  or  States.  —  It  is  a  general  prin- 
ciple that  where  a  state  enacts  a  statute  in  force  in  another  state  or  country, 
it  is  deemed  to  have  adopted  also  the  construction  put  thereon  by  the  courts 
of  the  other  state  or  country.2  This  principle  applies,  of  course,  to  election 
laws,  and  has  been  applied  to  the  modern  election  laws  in  the  various  states 
based  upon  the  Australian  ballot  system.3 

3.  Whether  Provisions  Are  Mandatory  or  Directory.  —  When  an  election  law 
provides  that  an  act  shall  be  performed,  or  performed  in  a  particular  manner, 
without  expressly  declaring  what  shall  be  the  consequences  of  noncompliance, 
the  question  arises  whether  the  provision  is  to  be  regarded  as  mandatory  or 
merely  directory.4  The  courts  have  often  expressed  dissatisfaction  with  the 
idea  of  treating  as  merely  directory  a  positive  requirement  of  a  statute.  In 
no  case  ought  such  a  positive  requirement  to  be  held  directory  unless  it  is  clear 
that  the  intention  of  the  legislature  so  requires.5  It  may  be  stated  as  a  gen- 
eral rule,  that  those  requirements  of  the  election  laws  which  are  essential  to  a 
fair  election  are  mandatory,  whether  so  declared  in  the  statute  or  not,  and 
must  be  strictly  complied  with.6 

This  Question  Will  Be  Considered  more  fully  in  treating  of  particular  provisions.7 

4.  Provisions  for  Secrecy  of  the  Ballot.  —  In  construing  the  election  laws  based 
upon  the  Australian  ballot  system,  questions  have  arisen  as  to  what  was 
intended  by  the  provisions  as  to  secrecy  of  the  ballot.  The  courts  have  held, 
in  view  of  the  evident  purpose  of  such  provisions,  that  they  do  not  prevent  a 
voter  from  declaring  how  he  intends  to  vote,  but  are  intended  to  prevent  him 


practically  disfranchise  the  electors  of  a  pre- 
cinct who  were  themselves  without  fault. 

Secrecy.  —  That  the  requirement  of  secrecy 
does  not  render  these  laws  unconstitutional, 
see  Ransom  v.  Black,  54  N.  J.  L.  446;  De  Walt 
v.  Bartley,  146  Pa.  St.  540,  28  Am.  St.  Rep.  814. 
See  also  People  v.  McDonald,  52  N.  Y.  Supp. 
898,  and  Ellis  v.  May  99  Mich.  538.  And 
see  infra,  this  title,  Conduct  of  Elections  — 
Voting. 

The  use  of  the  ballot  implies  secrecy,  and  it 
therefore  follows  that  laws  to  establish  secret 
voting  belong  to  that  class  of  laws  which  "  are 
simply  declaratory  of  a  constitutional  principle 
that  inheres  in  the  system  of  voting  by  ballot, 
and  which  ought  to  be  inviolable  whether  de- 
clared or  not."  Cooley's  Const.  Lim.  (6th  ed.) 
761.  • 

1.  Construction  of  Election  Laws.  —  See  the 

title  Statutes. 

Intent  of  Legislature  to  Govern.  —  Thus  in 
construing  election  laws,  the  primary  object 
is  to  ascertain  and  give  effect  to  the  intention 
of  the  legislature.  Words  inconsistent  with 
such  intent,  otherwise  clearly  expressed,  will 
be  treated  as  surplusage.  People  v.  English, 
139  111.  622. 

2.  Following  Construction  in  Other  States  and 
Countries.  —  See  the  title  Statutes. 

3.  Price  v.  Lush,  10  Mont.  61. 

But  statutes  adopted  from  other  countries 
or  states  must  be  construed  in  subordination 
to  the  constitution  and  laws  of  the  state 
wherein  they  are  adopted.  Bowers  v.  Smith, 
(Mo.  1891)  17  S.  W.  Rep.  761,  (Mo.  1892)  20  S. 
W.  Rep.  101,  in  Mo.  45,  33  Am.  St.  Rep.  491. 


4.  Whether  Provisions  Are  Mandatory  or  Direct- 
ory.—  See  the  title  Statutes. 

5.  In  Hoyt  v.  East  Saginaw,  19  Mich.  39, 
Chief  Justice  Cooley  says:  "  The  courts  in 
their  anxiety  to  sustain  the  action  of  public 
officers,  where  irregularities  have  occurred 
without  the  intervention  of  bad  faith,  have  gone 
to  the  very  extreme  in  holding  legislative  en- 
actments to  be  merely  directory,  and  have 
perhaps  sometimes  made  decisions  which  dis- 
pensed with  those  things  which  the  legislature 
intended  as  essentials.  The  duty  of  the  courts 
is  to  examine  the  statute  carefully  with  a  view 
to  giving  the  legislative  intention  effect;  and 
they  ought  to  sustain  defective  proceedings 
only  in  those  cases  where  it  is  fairly  inferable 
that  they  observe  that  intent  more  nearly  by 
sustaining  them  than  by  setting  them  aside 
on  account  of  the  omitted  formality." 

In  Howard  v.  Bodington,  2  Prob.  Div.  203, 
Lord  Penzance  said:  "  I  believe,  as  far  as 
any  rule  is  concerned,  you  cannot  safely  go 
further  than  that  in  each  case  you  must  look 
to  the  subject-matter,  consider  the  importance 
of  the  provision  that  has  been  disregarded, 
and  the  relation  of  that  provision  to  the  gen- 
eral object  intended  to  be  secured  by  the  act, 
and  upon  a  review  of  the  case  in  that  aspect 
decide  whether  the  matter  is  what  is  called 
imperative  or  only  directory." 

6.  Mandatory  Provisions.  —  Mather  v.  Brown, 
1  C.  P.  Div.  596;  Howes  ->.  Turner,  1  C.  P. 
Div.  670;  Monks  v.  Jackson,  1  C.  P.  Div. 
683;  Price  v.  Lush,  10  Mont.  61;  State  v.  Rus- 
sell, 34  Neb.  116,  33  Am.  St.  Rep.  625. 

7.  See  the  specific  sections  under  this  title, 
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from  furnishing  any  evidence  in  support  of  such  declaration,  and  such  a  declara- 
tion therefore  does  not  deprive  him  of  his  right  to  vote.1  Nor  do  such  provi- 
sions prevent  voters  who  are  improperly  denied  the  right  to  vote  from 
declaring  at  the  time  how  they  intend  to  vote,  or  from  subsequently  testifying 
as  to  such  intention.2 

5.  Regulations  Not  to  Be  Extended  by  Construction.  —  An  act  regulating  elec- 
tions should  not  be  extended  by  construction  beyond  the  letter  thereof  so  as 
to  deprive  an  elector  of  his  right  of  suffrage,  but  courts  should  restrict  the 
exceptions  which  exclude  the  ballot,  where  the  spirit  and  intention  of  the  law 
are  not  thereby  violated.3 

6.  Meaning  of  Particular  Words  and  Phrases.  —  "  Majority  of  Voters,"  in  a  consti- 
tution or  law,  is  held  to  mean  a  majority  of  those  voting,  and  not  of  all  quali- 
fied to  vote.4 

"Majority  of  Qualified  Voters"  means  of  the  qualified  voters  actually  voting.5 

"Majority  of  Voters  Voting  "  means  of  all  voting  at  the  election,  and  not  merely 
of  those  voting  on  the  question  at  the  election.6 

"  Loyal  Voters,"  if  it  has  any  meaning,  means  something  different  from  legal 
voters  or  qualified  voters.7 

"  Voters,"  as  used  in  the  state  constitutions,  means  those  entitled  to  vote  for 
state  offices.8 

"Inhabitants."  —  Where  an  act  provided  that  towns  and  cities  might  submit 
a  proposition  to  the  vote  of  the  inhabitants,  the  word  "  inhabitants  "  was 
held  to  mean  legal  voters.9 

"  Any  Election."  —  The  phrase  "  any  election,"  in  a  statute,  embraces  elec- 
tions for  local  option,10  but  does  not  include  a  vote  for  a  school  tax.11 

V.  Qualifications  of  Electoes —  1.  Citizenship.  —  In  most  of  the  states  of 
the  Union,  citizenship  of  the  United  States  is  the  first  requisite  for  the  exercise 


—  more  particularly,  infra.  Illegality  and  Ir- 
regularities; Fraud;  Bribery,  Undue  Influence, 
and  other  Corrupt  Practices. 

1.  Secrecy  of  the  Ballot.  —  Bernard  v.  Brillon, 
Montreal  L.  R.  I  Super.  Ct.  121. 

2.  Re  North  Victoria  Election,  37  U.  C.  Q. 
B.  234. 

Such  declarations,  however,  cannot  be 
treated  as  votes  and  counted.  Pawling  v. 
Rykert,  Hodgins  Election  Cas.  517. 

3.  Regulations  Not  to  Be  Extended  by  Construc- 
tion.—  Kirk  v.  Rhoads,  46  Cal.  399;  Kellogg 
v.  Hickman,  12  Colo.  256;  Druliner  v.  State, 
29  Ind.  308;  Stanley  v.  Manly,  35  Ind.  275; 
State  v.  Phillips,  63  Tex.  393,  51  Am.  Rep. 
646. 

"  Courts  should  not  extend  an  enactment  by 
construction  beyond  the  expression  of  the  act, 
so  as  to  deprive  an  elector  of  his  right  of 
suffrage.  When  such  consequences  are  in- 
volved the  courts  go  not  beyond  the  expres- 
sion of  the  act.  To  deprive  legal  voters  of 
their  votes,  after  they  have  been  in  good  faith 
by  ballot  cast  and  counted,  without  express 
statutory  mandate  therefor,  would  be  an  ad- 
vance beyond  all  precedent,  and,  as  I  think, 
in  violation  of  correct  principles."  Kellogg 
v.  Hickman,  12  Colo.  256,  citing  2  Bouv.  Law 
Diet.  318. 

An  election  law  should  always  be  construed, 
if  possible,  so  as  not  to  disfranchise  qualified 
voters.     Duncan  v.  Shcnk,  109  Ind.  26. 

4.  "Majority  of  Voters." —  Everett  Smith, 
■22  Minn.  53;  Holcomb 
People  v.  Allen,  52  N. 
Prentice,  28  Wis.  358. 
Vote  Accessary  to  a  Choice 


v.  Davis,  56  111.  414; 
Y.  538;  Sanford  v. 
Sec  infra,  this  title, 


5.  "  Majority  of  Qualified  Voters."  —  State  v. 
Reinck,  37  Mo.  270. 

Constitutional  provision  that  two-thirds  o'f 
(he  qualified  voters  of  a  district  shall  favor  a 
proposition  is  not  the  same  as  a  law  that  two- 
thirds  of  the  voters  voting  at  the  election  shall 
vote  for  it,  and  such  a  law  would  be  invalid; 
though,  if  it  had  followed  the  language  of  the 
constitution,  a  two-thirds  vote  of  the  parties 
voting  at  the  election  would  have  been  held 
sufficient  by  the  Supreme  Court  of  the  United 
States.  Harshman  Bates  County,  92  U.  S. 
569.  But  in  Missouri  it  was  held,  that,  under 
such  circumstances,  the  registration  books  are 
the  test.  State  v.  Brassfield,  67  Mo.  331.  See 
infra,  this  title.  Vote  Necessary  to  a  Choice. 

6.  "Majority  of  Voters  Voting." — People  v. 
Wiant,  48  111.  263;  State  v.  Bechel.  22  Neb.  158. 

It  also  means  of  those  voting  legally. 
Atchison,  etc.,  R.  Co.  v.  Jefferson  County,  17 
Kan.  39.  See  infra,  this  title,  Vote  Accessary 
to  a  Choice. 

I.  "Loyal  Voters."  —  Leeman  v.  Hinton,  1 
Duv.  (Ky.)  37. 

8.  "Voters."  —  State  v.  Williams,  5  Wis.  308. 
"  Qualified  elector  "  means  the  same  as  tegis- 

tered  voter.    White  v.  Reagan,  25  Ark.  622. 

9.  "Inhabitants."  —  Walnut  v.  Wade,  103  U. 
S.  683.  See  infra,  this  title,  Qualifications  of 
Electors. 

10.  "Any  Election." —  Gandy  v.  State,  82 
Ala.  61. 

"  Election  "  and  "  election  by  the  people  " 
are  synonymous,  and  imply  a  popular  vote. 
State  v,  Irwin,  5  Nev.  ill;  State  v.  Swift.  11 
Nev.  138. 

II,  Marshall  v.  Donovan,  10  Bush.  (Ky.)694. 
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of  the  elective  franchise.  Aliens,  though  residents,  are  not  presumed  to  have 
such  interest  in  the  welfare  of  our  government  as  supposes  a  study  of  and 
acquaintance  with  its  governmental  policy,  and  are,  for  this  reason,  denied 
suffrage. 1 

inhabitants  and  Residents.  —  And  even  where  the  elective  franchise  is  conferred 
by  the  constitution  upon  "  inhabitants  "  and  "  residents,"  it  has  been  held 
that  there  is  an  implied  limitation  to  such  as  are  citizens.8 

Resident  Aliens.  —  In  some  of  the  states,  however,  an  alien  having  the  other 
qualifications  may  be  an  elector  if  he  shall  have  resided  in  the  state  for  a  cer- 
tain specified  period  immediately  preceding  the  election,  and  shall  have 
declared  his  intention  to  become  a  citizen  of  the  United  States  conformably 
to  the  laws  of  the  United  States  on  the  subject  of  naturalization.3 

2.  Age.  —  Under  the  constitutions  of  all  the  states  of  the  Union,  twenty- 
one  years  is  the  age  at  which  persons  are  first  permitted  to  exercise  the  right 
of  suffrage,4  for  not  until  he  has  reached  the  age  of  legal  maturity  does  the 
law  presume  the  proposed  voter  to  have  sufficiently  ripened  in  mental  power 
to  determine  for  himself  the  soundness  or  unsoundness  of  the  measures  upon 
which  the  electors  are  called  to  vote.5 


1.  Cook  v.  State,  90  Tenn.  407. 

2.  Inhabitants  and  Residents.  —  Art.  2,  §  2,  c. 

1  of  the  Constitution  of  Masstichusetts  provides 
that  an  elector  of  a  senator  must  be  an  inhabit- 
ant of  the  senatorial  district  in  which  he  votes; 
and  that  an  elector  of  a  representative  must 
have  resided  one  year  in  the  town  before  he 
can  there  be  a  voter.  Upon  a  request  from 
the  House  of  Representatives  to  the  Supreme 
Court  for  its  opinion  whether  or  not  an  alien 
was  a  legal  voter  under  this  section,  the  court 
in  its  answer  said:  "  We  assume,  as  an 
unquestionable  principle  of  sound  national 
policy  in  this  state,  that,  as  the  supreme 
power  rests  wholly  in  the  citizens,  so  the  exer- 
cise of  it,  or  of  any  branch  of  it,  ought  not  to 
be  delegated  by  any  but  citizens,  and  only  to 
citizens.  It  is  therefore  to  be  presumed  that 
the  people,  in  making  the  constitution,  in- 
tended that  the  supreme  power  of  legislation 
should  not  be  delegated,  but  by  citizens.  And 
if  the  people  intended  to  impart  a  portion  of 
their  political  rights  to  aliens,  this  intention 
ought  not  to  be  collected  from  general  words, 
which  do  not  necessarily  imply  it,  but  from 
clear  and  manifest  expressions,  which  are  not 
to  be  misunderstood."  It  was  therefore  de- 
clared to  be  the  opinion  of  the  court  that  the 
authority  given  to  inhabitants  and  residents  to 
vote  is  restrained  to  such  inhabitants  and 
residents  as  are  citizens.  Opinion  of  Justices, 
7  Mass.  523.  See  also  Opinion  of  Justices,  122 
Mass.  594;  Maiden's  Case,  Cush.  El.  Cas. 
377;  Opinions  of  Judges,  Cush.  El.  Cas.  120; 
Harvard  College  v.  Gore,  5  Pick.  (Mass.)  370. 

But  under  the  Illinois  Constitution  of  1818,  pro- 
viding that  "  in  all  elections,  all  white  male 
inhabitants  above  the  age  of  twenty-one  years, 
having  resided  in  the  state  six  months  next 
preceding  the  election,  shall  enjoy  the  right  of 
an  elector,"  it  was  held  that  a  voter  need  not 
be  a  citizen  of  the  United  States.  Spragins  v. 
Houghton,  3  111.  377- 

Borough  Election.  —  By  the  2d  section  of  the 
Act  of  Assembly  of  March  5,  1804,  incorporat- 
ing the  borough  of  Pittsburgh,  "  the  freehold- 
ers, housekeepers,  and  other  inhabitants  of  the 
said  borough  who  had  resided  therein  at  least 
one  year  immediately  preceding  the  election," 


and  within  that  time  paid  a  borough  tax,  were 
authorized  to  elect  one  reputable  citizen  resid- 
ing therein,  to  be  styled  the  burgess,  and 
thirteen  reputable  citizens  to  be  a  town  coun- 
cil, etc.  It  was  held  that  under  this  act  citi- 
zenship was  not  a  requisite  to  the  enjoyment 
of  suffrage.  Tilghman,  C.  J.,  delivering  the 
opinion  of  the  court,  said:  "  When  I  find  the 
qualifications  of  the  electors  and  elected 
different;  when  I  see  that  none  but  citizens 
can  be  elected,  but  that  inhabitants  who  have 
resided  one  year  and  paid  a  borough  tax 
within  that  time  may  be  permitted  to  vote, 
I  am  irresistibly  led  to  the  conclusion,  that  in 
the  view  of  the  legislature,  the  peace  and  pros- 
perity of  the  borough  were  sufficiently  secured 
by  providing  that  the  officers  elected  should  be 
citizens,  although  aliens  of  a  certain  descrip- 
tion, who  from  length  of  residence  and  pay- 
ment of  taxes  might  be  supposed  to  have  a 
common  interest  with  the  other  inhabitants, 
were  indulged  with  the  right  of  voting." 
Stewart  v.  Foster,  2  Binn.  (Pa.)  no. 

3.  See  the  constitutions  of  the  states  and 
territories  of  Alabama,  Arkansas,  Arizona, 
Colorado,  Dakota,  Florida,  Indiana,  ATansas, 
Louisiana,  Minnesota,  Missouri,  Montana,  Ne- 
braska, Oregon,  Texas,  Wisconsin,  and  Wyoming. 

Naturalization.  —  For  a  discussion  of  citizen- 
ship and  how  it  may  be  acquired,  see  the  titles 
CiTiZENSHir,  vol.  6,  p.  14;  Civil  Rights,  vol. 
6,  p.  68. 

4.  Age  —  Constitutional    Limitation.  —  Stim. 

Amer.  Stat.  Law,  §  240. 

Under  the  old  constitution  of  the  state  of 
Delaware,  citizens  must  have  been  of  the  age 
of  twenty-two  years  or  upwards  to  be  entitled 
to  vote  (art.  iv.,  §  1);  but  under  the  new  con- 
stitution adopted  in  1897  (art.  5,  §  2),  the  quali- 
fication of  age  is  that  of  twenty-one  years. 

5.  Cook  v.  State,  90  Tenn.  407. 
Proof  of  Age.  —  On  the  contest  of  an  election, 

a  person  who  voted  for  the  contestee  testified 
that  before  the  election  his  father  had  lold  him 
that  he  was  twenty-one  years  of  age,  and  that 
it  had  always  been  reputed  in  the  family  that 
he  was  born  February  6,  1S65,  and  that  he 
supposed  he  was  of  age  when  he  voted  in  No- 
vember, 1S86.  He  was  then  asked  on  re-direct 
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3.  Race.  —  The  constitutions  of  several  of  the  states  restrict  the  right  of 
suffrage  to  white  persons,1  but  the  Fifteenth  Amendment  to  the  Federal  Con- 
stitution necessarily  deprives  this  limitation  of  all  legal  force  and  efficacy.2 

Indians.  —  The  Fifteenth  Amendment,  however,  does  not  apply  to  Indians 
generally,  for  the  reason  that  members  of  the  Indian  tribes  within  the  United 
States  who  still  hold  their  tribal  relations  are  not  citizens.  But  under  a  recent 
United  States  statute,  native  born  Indians  may  become  citizens  by  taking  up 
allotments  where,  according  to  law,  Indian  lands  'are  allotted  in  severalty,  or 
by  residing  in  the  United  States  separate  and  apart  from  any  Indian  tribe  and 
adopting  the  habits  of  civilized  life.3 

Chinese.  —  Natives  of  China  are  by  law  excluded  from  the  right  of  naturali- 
zation, but  persons  born  in  the  United  States  of  Chinese  parents  who  are  not 
engaged  in  any  diplomatic  or  official  capacity  under  the  Emperor  of  China, 
are  citizens  of  the  United  States,  and  presumably  may  vote.4 

4.  Sex — Elective  Franchise  Limited  to  the  Male  Sex.  ■ — -  Under  the  constitutions  of 
most  of  the  states,  the  right  of  suffrage  is  limited  to  persons  of  the  male  sex, 
and  such  limitation  is  not  a  violation  of  the  Fourteenth 5  or  Fifteenth & 
Amendment  to  the  Federal  Constitution. 

Woman's  Suffrage.  —  In  some  of  the  newly  admitted  states,  however,  the  con- 
stitutions provide  that  women  shall  vote  in  all  respects  like  men;7  and  in 
others  the  legislature  is  given  power,  subject  to  the  approval  by  a  majority  of 


examination,  "  What  does  your  family  record 
say? "  which  was  objected  to.  The  court 
overruled  the  objection,  and  he  answered, 
"  The  family  record  says  I  was  born  February 
6,  1866."  It  was  held  that  the  admission  of 
this  evidence  was  clearly  erroneous.  The 
family  record  should  have  been  produced,  or 
if  that  could  not  be  done,  a  proved  copy 
should  have  been  produced;  and  it  should 
have  been  shown  when  and  by  whom  the  rec- 
ord was  made,  and  parol  evidence  of  the  wit- 
ness's conclusion  of  what  it  proved  should  not 
have  been  received.  Kreitz  v.  Behrensmeyer, 
125  111.  141. 

Time  at  Which  a  Certain  Age  Is  Attained.  —  For 
a  discussion  of  this  matter,  see  the  title  Age, 
vol.  1,  p.  927. 

1.  Eace  —  Constitutional  Limitations  to  White 
Persons.  —  See  the  constitutions  of  Delaware, 
Kansas,  Ohio,  Oregon. 

2.  Neal  v.  Delaware,  103  U.  S.  370;  Ex  p. 
Yarbrough,  110  U.  S.  651;  Wood  v.  Fitzgerald, 
3  Oregon  568.  See  also  the  title  Civil  Rights, 
vol.  6,  p.  72. 

3.  See  the  title  Citizenship,  vol.  6,  p.  18, 
and  the  title  Indians. 

4.  Chinese.  —  See  the  titles  Chinese  Exclu- 
sion Acts,  vol.  5,  p.  1101;  Constitutional 
Law,  vol.  6,  p.  968. 

5.  Fourteenth  Amendment. — The  elective  fran- 
chise is  not  one  of  the  immunities  or  privi- 
leges intended  in  the  first  section  of  the 
Fourteenth  Amendment,  and  the  power  of  the 
state  to  determine  the  class  of  inhabitants  who 
mav  vote  within  her  limits  is  not  curtailed 
by 'it.  U.  S.  v.  Anthony,  11  Hlatchf.  (U.  S.) 
200;  Van  Valkenburg  v.  Brown,  43  Cal.  43,  13 
Am.  Rep.  136;  Spencer  v.  Board  of  Registra- 
tion, 1  MacArthur  (D.  C.)  169,  29  Am.  Rep.  582; 
Minor  v.  Happersett,  53  Mo.  58,  21  Wall.  (U.  S.) 
162;  People  v.  Barber,  48  Hun  (N.  Y.)  198.  See 
also  U.  S.  v.  Cruikshank,  92  U.  S.  542;  U.  S. 
v.  Reese,  92  U.  S.  214;  Ex  />.  Yarbrough,  no 
U.  S.  651;  Stone  v.  Smith,  159  Mass.  413. 

6.  The  Fifteenth  Amendment  took  away  the 
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authority  of  the  state  to  discriminate  against 
citizens  of  the  United  States  on  account  of 
either  race,  color,  or  previous  condition  of  ser- 
vitude, but  the  power  of  exclusion  upon  all 
other  grounds,  including  that  of  sex,  remained 
intact.  Van  Valkenburg  v.  Brown,  43  Cal.  43, 
13  Am.  Rep.  136;  Gougar  v.  Timberlake,  148 
Ind.  38. 

7.  See  the  constitutions  of  Utah,  art.  4,  §  I, 
and    Wyoming,  art.  6,    §    I ;    Rasmussen  v. 
Baker,     (Wyoming     1897)      50     Pac.     Rep.  1 
819. 

Constitution  Granting  Woman's  Suffrage  —  Wo- 
men May  Not  Vote  for  Ratification.  —  The  Act  of 

Congress  approved  July  16,  1894,  known  as 
"  The  Utah  Enabling  Act, "provides  in  one  of 
its  sections  that  "  all  male  citizens  of  the 
United  States,  over  the  age  of  twenty-one 
years,  who  have  resided  in  said  teiritory  for 
one  year  next  prior  to  such  election,  are  hereby 
authorized  to  vote  for  and  choose  delegates  to 
form  a  convention  in  said  territory,"  and  that 
"  persons  possessing  the  qualifications  entitling 
them  to  vote  for  delegates  under  this  act 
shall  be  entitled  to  vote  on  the  ratification  or 
rejection  of  the  constitution."  Another  sec- 
tion provides  for  submitting  the  constitution 
to  the  people  for  its  ratification  or  rejection  at 
an  election  to  be  held,  at  which  election  "  the 
qualified  voters  of  said  proposed  slate  shall 
vote  directly  for  or  against  the  proposed  con- 
stitution." The  proposed  constitution  confers 
the  elective  franchise  on  women,  but  it  was 
held  that  women  arc  not,  under  the  Enabling 
Act,  entitled  to  vote  on  the  ratification  or  re- 
jection of  such  constitution.  Anderson  v. 
Tyree,  12  Utah  129. 

Qualifications  of  Male  and  Female  Voters  Must 
Be  Uniform.  —  While  suffrage  is  a  privilege 
rather  than  a  right,  all  regulations  upon  the 
subject  must  be  reasonable  and  uniform,  and 
a  law  providing  that  all  male  voters  shall  be 
taxpayers  without  imposing  the  same  condi- 
tions upon  female  voters  is  void  and  of  no 
effect.  Lyman  v,  Martin,  2  Utah  136. 
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the  voters  at  a  general  election,  to  enact  laws  extending  the  right  of  suffrage 
to  women  of  lawful  age,  otherwise  qualified.1 

School  Elections.  —  In  some  of  the  states  the  constitutions  provide  that  women 
of  the  age  of  twenty-one  years  may  vote  at  any  election  of  school  officers,  or 
upon  any  measure  relating  to  schools;8  and  the  same  privilege  is  granted  by 
statute  in  several  states  under  express  or  implied  constitutional  authority.3 

5.  Educational  Qualification.  —  In  some  of  the  newly  adopted  constitutions 
and  by  amendments  to  some  of  the  older  ones,  an  educational  qualification 
has  been  prescribed  for  voters.  The  requirements  vary  in  the  different  states, 
but  usually  include  the  ability  to  read  any  article  of  the  constitution  of  the 
state.4 

Section  244  of  the  Constitution  of  Mississippi 
provides  that  "  every  elector  shall,  in  addition 
to  the  foregoing  qualifications  [prescribed  in 
sections  241,  242],  be  able  to  read  any  section 
of  the  constitution  of  this  state;  or  he  shall  be 
able  to  understand  the  same  when  read  to  him, 
or  give  a  reasonable  interpretation  thereof." 
Williams  v.  Mississippi,  170  U.  S.  213.  See 
also  Dixon  v.  State,  74  Miss.  271. 

Art.  6,  §  9,  of  the  Constitution  of  Wyoming 
provides  that  no  person  shall  have  the  right  to 
vote  who  shall  not  be  able  to  read  the  consti- 
tution of  the  state.  It  was  held  that  "  the 
constitution,"  as  contemplated  by  this  sec- 
tion, is  the  written  instrument  in  the  English 
language  containing  the  organic  rules  for  the 
government  of  the  state,  and  that  a  person 
who  could  read  the  constitution  only  when 
translated  into  a  foreign  language  was,  there- 
fore, not  entitled  to  vote.  Rasmussen  v. 
Baker,  (Wyoming  1897)  50  Pac.  Rep.  819. 

Legislature  Given  Power  to  Enact.  —  By  the 
Constitution  of  Colorado  (art.  7,  §  3),  the  legis- 
lature is  given  authority  to  enact  laws  requir- 
ing an  educational  qualification. 

Educational  Qualification  Prohibited.  —  By  the 
Bill  of  Rights  in  the  Alabama  Constitution 
(art.  1,  §  38),  all  educational  qualifications  are 
expressly  forbidden. 

Statute  Requiring  Voter  to  Select  and  Mark 
Ballot. — -The  provisions  of  the"  DortchLaw," 
Acts  1890,  c.  24  (Ex.  Sess.),  which  make  it  a 
misdemeanor  for  any  person  to  remove  ballots 
from  the  voting  place,  or  to  aid  a  voter  in  the 
selection  or  marking  of  his  ticket,  and  require 
all  voters,  including  illiterates,  to  select  and 
mark  their  own  tickets,  with  such  assistance 
only  as  the  election  officers  may  lawfully 
afford,  are  valid  and  constitutional.  These 
provisions  do  not  require  such  educational 
qualification  on  the  part  of  voters  as  renders 
them  obnoxious  to  the  state  constitution. 
They  are  a  just  and  reasonable  exeicise  of  the 
legislative  "  power  to  enact  laws  to  secure 
the  freedom  of  elections  and  the  purity  of  the 
ballot-box."  They  do  not  impose  oppressive 
or  impossible  conditions  upon  the  exercise  of 
the  elective  franchise.  Cook  v.  Slate,  90 
Tenn.  407;  Moore  v.  Sharp,  98  Tenn.  491. 

Physical  Disability.  —  That  a  voter  can 
neither'  read  nor  write  does  not  deprive  him 
of  the  right  to  have  the  officer's  assistance  in 
marking  his  ballot  if  he  is  blind  or  otherwise 
physically  disabled  to  mark  it.  Moore  v. 
Sharp.  9S  Tenn.  491. 

Religious  Qualification.  —  The  Bill  of  Rights 
set  forth  in  the  constitutions  of  some  of  the 
states  expressly  provides  that  no  religious  test 
shall  be  required  as  a  qualification  for  voting. 
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1.  See  the  constitutions  of  Colorado,  art.  7, 
§  2;  Idaho,  art.  6,  §  4;  North  Dakota,  art.  5, 
§  122;  South  Dakota,  art.  7,  §  7;  Wisconsin, 
art.  3,  §  I. 

2.  See  the  constitutions  of  Colorado,  art.  7, 
§  i;  Minnesota,  art.  7,  §  8;  Montana,  art.  9, 
%  10;  North  Dakota,  art.  5,  §  128;  South  Da- 
kota, art.  7,  §  9. 

3.  See  supra,  this  title,  The  Right  of  Suffrage, 
and  Regulations  in  General;  and  see  generally 
the  title  Schools. 

Questions  Submitted  to  Taxpayers  —  Women 
May  Vote.  —  The  Montana  Constitution,  art.  9, 
§  12,  provides  that  "  upon  all  questions  sub- 
mitted to  the  vote  of  the  taxpayers  of  the 
state,  or  any  political  division  thereof,  women 
who  are  taxpayers  and  possessed  of  the  quali- 
fications for  the  right  of  suffrage  required 
of  men  by  this  constitution  shall  equally  with 
men  have  the  right  to  vote." 

City  and  School  Elections.  —  "In  any  election 
hereafter  held  in  any  city  of  the  first,  second, 
or  third  class  for  the  election  of  city  or  school 
officers,  or  for  the  purpose  of  authorizing  the 
issuance  of  any  bonds  for  school  purposes,  the 
right  of  any  citizen  to  vote  shall  not  be  denied 
or  abridged  on  account  of  sex;  and  women 
may  vote  at  such  elections  the  same  as  men, 
under  like  restrictions  and  qualifications;  and 
any  woman  possessing  the  qualifications  of  a 
voter  under  this  act  shall  also  be  eligible  to 
any  such  city  or  school  office."  Gen.  Stat. 
Kan.,  c.  32,  §  29. 

It  was  held  that  this  statute  does  not  confer 
upon  women  the  right  to  vote  for  justices  of 
the  peace  in  cities.  In  one  sense,  such  officers 
are  township  officers  rather  than  city  officers. 
State  v.  Parry,  52  Kan.  1. 

4.  Educational  Qualification.  —  Const,  of  Con- 
necticut, Amendment  II. 

Article  20  of  Amendments  to  the  Constitu- 
tion of  Massachusetts  provides  that  "  no  person 
shall  have  the  right  to  vote  or  be  eligible  to 
office  under  the  constitution  of  this  common- 
wealth who  shall  not  be  able  to  read  the  con- 
stitution in  the  English  language  and  write 
his  name:  provided,  however,  that  the  pro- 
visions of  this  amendment  shall  not  apply  to 
any  person  prevented  by  physical  disability 
from  complying  with  its  requisitions,  nor  to  any 
person  who  now  has  the  right  to  vote,  nor  to 
any  persons  who  shall  be  sixty  years  of  age  or 
upwards  at  the  time  this  amendment  shall 
take  effect."  This  provision  is  not  in  violation 
of  the  Fourteenth  Amendment.  Stone  v. 
Smith,  159  Mass.  413. 

A  similar  provision  is  incorporated  in  the 
Constitution  of  Delaware  (art.  5,  §  2),  adopted 
in  1897. 
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6.  Payment  of  Taxes  —  a.  In  General.  —  In  many  of  the  states  participa- 
tion in  the  ballot  is  conferred  only  upon  those,  possessing  the  other  qualifica- 
tions, who  contribute  to  the  support  of  the  government ;  and  the  payment  of 
some  tax,  state,  county,  or  municipal,  is  consequently  a  prerequisite  for 
voting. 1 

b.  THE  ASSESSMENT  —  Must  Have  Been  Regularly  Made.  —  The  object  of  the 
state  in  prescribing  this  qualification  is  not  to  extort  from  the  voter  a  fee  for 
the  exercise  of  his  franchise,  but  to  obtain  the  payment  of  taxes  regularly 


Arkansas  Const.,  art.  I,  §  21;  Kansas  Bill  of 
Rights  7;  Minnesota  Const.,  art.  I,  §  17;  West 
Virginia  Const.,  an.  3,  §  15. 

1.  Payment  of  Taxes.  —  Const,  of  Massachu- 
setts, Amendment  3. 

The  right  of  voting  and  the  burden  of  taxa- 
tion are  so  connected,  that  with  a  few  specified 
exceptions  the  one  may  be  said  to  be  depend- 
ent on  the  other;  and  to  entitle  a  man  to  vote, 
he  must,  as  a  prerequisite,  have  paid,  within 
two  years  next  preceding  the  time  of  the  elec- 
tion at  which  he  claims  a  right  to  vote,  a  state 
or  county  tax,  by  himself  or  his  parent,  master 
or  guardian;  by  which  last  provision,  minors 
who  have  been  assessed  for  a  poll  tax,  or 
whose  property  has  been  assessed  for  a  state 
or  county  tax,  and  which  tax  has  been  paid, 
become  immediately  qualified  to  vote  on  their 
arriving  at  full  age.  Humphrey  v.  Kingman, 
5  Met.  (Mass.)  162. 

The  Constitution  of  Delaware  provides  that 
every  elector  must  have  paid  a  county  tax 
within  two  years  next  before  the  election, 
which  shall  have  been  assessed  at  least  six 
months  before  the  election.  Frieszleben  v. 
Shallcross,  9  Houst.  (Del.)  I. 

The  Constitution  of  Florida,  art.  6,  §  8,  gives 
the  legislature  power  to  make  the  payment  of 
a  capitation  tax  a  prerequisite  for  voting. 

The  Georgia  Constitution  (II.  i.  2)  requires  a 
voter  to  have  paid  all  taxes  except  for  the 
year  of  the  election. 

There  is  no  violation  of  the  constitution  in 
the  act  of  the  legislature  whereby  the  authori- 
ties of  the  city  of  Savannah  are  allowed  to  col- 
lect and  apply  to  constitutional  objects  the 
poll  tax  of  municipal  voters.  McMahon  v. 
Savannah,  66  Ga.  217,  42  Am.  Rep.  65. 

The  Constitution  of  Ehode  Island,  art.  vii.  §  2 
of  amendments,  provides  that  "  the  assessors 
of  each  town  and  city  shall  annually  assess 
upon  every  person  who,  if  registered,  would 
be  qualified  to  vote,  a  tax  of  one  dollar,  or 
such  sum  as  with  his  other  taxes  shall  amount 
to  one  dollar." 

For  a  proper  construction  of  the  acts  of  the 
legislature  executing  this  section,  see  In  re 
Registry  Laws,  12  R.  I.  580. 

Art.  2,  §  2,  Constitution  of  Rhode  Island, 
contains  the  following  clause:  "  1'rovided, 
that  no  person  shall  at  any  time  be  allowed  to 
vote  in  the  election  of  the  city  council  of  the 
city  of  Providence,  or  upon  any  proposition  to 
impose  a  tax,  or  for  the  expenditure  of  money 
in  any  town  or  city,  unless  he  shall  within  the 
year  next  preceding  have  paid  a  tax  assessed 
upon  his  property  therein,  valued  at  least  at 
one  hundred  and  thirty-four  dollars."  It  was 
held  that  the  words  "  within  the  year  next  pre- 
ceding "  denote  the  twelve  months  next  previ- 
ous to    the  election,  not  the  calendar  year 
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preceding.  Hence  the  tax  which  qualifies 
voters  for  the  municipal  election  in  Novem- 
ber, in  the  city  of  Providence,  is  the  tax  paid 
in  the  October  before  it,  not  the  tax  paid  in  the 
October  of  the  previous  year.  In  re  Provi- 
dence Voters,  13  R.  I.  737. 

The  Pennsylvania  Constitution  prescribes  as 
.one  of  the  qualifications  for  the  enjoyment  of 
the  right  of  suffrage,  that  citizens  shall  have 
paid  a  state  or  county  tax  which  shall  have 
been  assessed  at  least  two  months  and  paid  at 
least  one  month  before  the  election.  Con- 
tested Election  of  White,  4  Pa.  Dist.  Rep.  363; 
Catlin  v.  Smith,  2  S.  &  R.  (Pa.)  267. 

Vote  of  Delinquent  Not  to  Be  Counted.  —  Where 
it  is  shown  that  a  voter  has  not  paid  the  tax 
as  required  by  law,  his  vote  should  not  be 
counted.  Middendorf's  Case,  4  Pa.  Dist. 
Rep.  78. 

Persons  Exempted  from  Taxation.  —  The  third 
article  of  the  amendments  to  the  Constitution 
cf  Massachusetts  prescribing  the  qualification 
of  voters,  grants  the  right  of  suffrage  to  citi- 
zens who  have  paid  a  tax,  "  and  also  every 
citizen  who  shall  be  by  law  exempted  from 
taxation  and  who  shall  be  in  all  other  respects 
qualified  as  above  mentioned."  It  was  held 
that  the  words  "  by  law  exempted  from  taxa- 
tion," did  not  extend  to  those  who  at  the  dis- 
cretion of  the  assessors  may  be  exempted  on 
account  of  poverty  or  inability,  but  to  such  as 
ministers,  officers  and  professors  of  colleges, 
preceptors  and  masters  of  public  schools  and 
academies,  whose  pursuits  and  employments 
are  devoted  to  the  public  service  and  who  in 
effect  must  be  supported  at  the  public  charge. 
Opinion  of  Justices,  11  Pick.  (Mass.)  538. 

Persons  who  have  the  requisite  qualification 
as  to  residence,  but  who  have  been  exempted 
from  taxation,  on  account  of  their  poverty, 
two  successive  years  before  their  arrival  at  the 
age  of  seventy  years,  are  not  entitled  to  vote 
for  governor,  lieutenant-governor,  senators 
and  representatives,  under  the  third  article  of 
the  amendments  to  the  constitution.  Opinion 
of  Justices,  5  Met.  (Mass.)  591. 

If  the  abatement  of  taxes  by  the  selectmen, 
at  the  request  of  the  person  against  whom  they 
are  assessed,  is  to  be  considered  as  excusing  him 
from  paying  taxes,  within  the  meaning  of  the 
clause  of  the  constitution  which  excludes  from 
voting  paupers  and  persons  excused  from  pay- 
ing taxes  at  their  own  request,  it  operates  only 
to  disqualify  him  as  a  voter  during  the  politi- 
cal year  for  which  the  taxes  were  assessed,  and 
not  as  a  perpetual  disfranchisement.  Ford  v. 
Holden,  39  N.  H.  143. 

And  see  infra,  this  title,  Disqualification  and 
Disfranchisement  —  Pauperage. 

City  Elections.  —  For  construction  of  statutes 
prescribing  the  payment  of  taxes  as  a  quallfi- 
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issessed,  ami  consequently  an  assessment  cannot  be  made  upon  a  person  after 
the  lists  have  been  regularly  closed,  merely  to  enable  him  to  vote.1 

illegal  Assessment.  —  If  a  tax  is  regularly  assessed  against  one  who  is  in  other 
respects  a  qualified  elector,  its  payment,  it  seems,  if  made  in  good  faith,  will 
entitle  him  to  vote  although  such  tax  was  illegally  assessed.* 

Assessment  in  Name  of  Another.  —  The  payment  of  taxes  upon  land,  which  were 
assessed  in  the  name  of  the  father  of  the  present  owner,  is  sufficient.3 

c.  The  Payment  —  Actual  Payment  Must  Be  Made.  —  Wherever  the  constitution 
prescribes  the  payment  of  a  tax  as  a  requisite  for  voting,  an  actual  payment 
is  required,  and  a  man's  belief  that  his  taxes  have  been  paid,  when  in  fact 
they  have  not,  will  not  suffice.4 

Payment  After  closing  of  Lists.  —  The  payment  must  be  made  at  the  proper  time, 
and  a  person  cannot  pay  his  tax  after  the  lists  are  closed,  in  order  to  secure 
the  right  to  vote.5 

Payment  to  an  Officer  De  Facto  is  sufficient.6 

Payment  by  Third  Person.  — Though  a  tax  which  is  assessed  upon  one  person  is 
paid  for  him  by  another  without  his  previous  authority,  yet,  if  he  subsequently 
recognizes  the  act,  and  repays  or  promises  to  repay  the  amount,  he  thereby 
acquires  the  same  right  to  vote  as  if  he  had  paid  the  tax  by  his  own  hand ; 7 


cation  for  voters  at  municipal  elections,  see 
Phillips  v.  Corbin,  8  Colo.  App.  346;  State  v. 
Dillon,  32  Fla.  545. 

1.  Assessment  Must  Have  Been  Eegularly  Made. 

—  Catlin  v.  Smith,  2  3.  &  R.  (Pa.)  267. 
After  any  general  assessment  of  a  tax  has 

been  made  by  the  assessors  of  a  town,  and 
committed  to  the  proper  officer  for  collection, 
and  before  another  tax  is  committed  to  the 
assessors  to  assess,  they  have  no  authority  to 
assess  a  poll  or  other  tax,  on  any  person,  for 
the  purpose  of  enabling  him  to  vote  at  an 
election;  nor  is  any  person,  on  the  payment 
of  a  tax  so  assessed  upon  him,  qualified  to 
vote,  according  to  the  third  article  of  amend- 
ments of  the  constitution.  Opinion  of  Jus- 
tices, 18  Pick.  (Mass.)  575. 

2.  Humphrey  v.  Kingman,  5  Met.  (Mass.) 
162. 

3.  Draper  v.  Johnson,  CI.  v.  H.  El.  Cas.  702. 

4.  Actual  Payment  Must  Be  Made.  —  Roane  v. 
Matthews,  (Miss.  1897)  21  So.  Rep.  665. 

But  a  person  who  erroneously  pays  as  his,  a 
tax  assessed  to  another  person  of  the  same 
name,  is  not  disqualified  from  voting  on  the 
ground  of  nonpayment  of  the  tax  assessed  to 
him.  Hughes's  Election,  3  Lack.  Jur.  (Pa.) 
3T3- 

Proof  of  Payment  —  Constitutional  Requirement. 

—  The  Constitution  of  Tennessee,  art.  4,  §  I, 
provides  that  "  there  shall  be  no  qualification 
attached  to  the  right  of  suffrage  except  that 
each  voter  shall  give  to  the  judges  of  election 
where  he  offers  to  vote,  satisfactory  evidence 
that  he  has  paid  the  poll  taxes  assessed  against 
him  for  such  preceding  period  as  the  legisla- 
ture shall  prescribe."  It  was  held  that  under 
this  section  a  person  might  be  indicted  for  ille- 
gal voting,  although  he  had  actually  paid  his 
poll  tax,  if  he  failed  to  give  to  the  judges  of 
election  that  satisfactory  evidence  of  such 
payment  which  is  prescribed  by  the  stat- 
utes passed  for  this  purpose,  affording  just  and 
plain  means,  convenient  and  easy  of  observ- 
ance, and  well  calculated  to  promote  uniform- 
ity and  to  prevent  fraud  and  oppression  in  the 
conduct  of  elections.  State  v.  Old,  95  Tenn. 
723. 


Proof  of  Non-Assessment  of  Taxes  against  a 
voter  for  two  years  prior  to  the  election  in  the 
district  in  which  he  voted,  does  not  prima  facie 
establish  the  fact  that  he  has  not  paid  a  duly 
assessed  state  or  county  tax  within  two  years. 
Ex  p.  Griffiths,  1  Kulp  (Pa.)  157;  Brislin's 
Contested  Election,  2  Pa.  Dist.  Rep.  549. 

Payment  of  One  of  Several  Taxes  Assessed.  —  In 
Com.  v.  Peltz,  1  Brews.  (Pa.)  159,  it  was  held 
that  the  Act  of  April  17,  1866  (requiring 
deputy  receivers  of  taxes  to  collect  both  the 
city  and  state  taxes)  is  constitutional,  and  that 
the  deputy  cannot  accept  one  of  the  taxes  un- 
less both  are  tendered.  But  this  does  not 
interfere  with  the  constitutional  right  of  the 
citizen  to  pay  only  one  tax,  and  a  mandamus 
was  therefore  allowed  against  the  receiver. 

Where  the  tax  assessed  against  an  indi- 
vidual voter  is  sixty  cents,  ten  cents  of  which 
is  to  be  applied  to  the  sinking  fund  of  the 
county,  the  payment  of  the  latter  amount 
is  not  the  payment  of  a  county  tax  within 
the  meaning  of  the  constitutional  provision. 
Blythe  Tp.  Election,  19  Pa.  Co.  Ct.  Rep.  499. 

5.  Contested  Election  of  White,  4  Pa.  Dist. 
Rep.  363. 

6.  Massey  v.  Wise,  48  Cong.  H.  Rep.  2024. 

7.  Payment  of  Tax  by  Third  Person  —  Subse- 
quent Ratification. —  Humphrey  v.  Kingman,  5 

Met.  (Mass.)  162. 

Where  a  voter  has  his  taxes  paid  without 
his  knowledge  or  previous  authority,  a  subse- 
quent ratification  is  equivalent  to  a  previous 
authority.  The  voter  is  not  obliged  to  show 
that  he  assumed  and  acknowledged  the  pay- 
ment by  the  agent  thirty  days  before  the  elec- 
tion, for  the  ratification  adopts  the  act  as  of 
the  time  of  its  performance.  Matter  of  Con- 
tested Election,  11  Phila.  (Pa.)  645.  Cent  fare 
the  succeeding  cases  set  out  in  this  note. 

If  the  official  of  the  law  receives  the  tax  for 
the  voter's  account,  it  is  of  no  importance 
whose  hand  or  whose  money  pays  it.  The 
payment  discharges  the  tax  and  qualifies  the 
voter.  Whatever  claim  the  party  paying  may 
have  against  the  voter  ratifying  the  act,  it  is 
quite  clear  that  the  state  or  county  cannot  say 
the  tax  has  not  been  paid  after  receiving  it  for 
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and  even  a  provision  in  a  statute  making  it  a  criminal  offense  to  pay  a  tax  for 
another  will  not  render  illegal  the  vote  of  the  person  for  whom  the  tax  was  so 
paid.1 

7.  Property  Qualification  —  General  Elections.  —  Although  it  was  not  uncommon 
in  the  older  constitutions,  there  are  now  no  states  of  the  Union  which  require 
the  possession  of  property  as  a  requisite  for  voting  at  general  elections;2  and 
in  the  absence  of  express  provision  in  the  constitution,  even  pauperage  is  not 
a  disability/* 

Local  Elections.  —  In  many  of  the  states,  however,  where  questions  of  a  local 
nature  affecting  property,  such  as  issuing  bonds,  incurring  debts,  preventing 
stock  from  running  at  large,  etc.,  are  to  be  submitted  to  the  people  of  a 
county,  district,  or  municipality,  a  property  qualification  for  suffrage  is  not 
infrequently  prescribed.4 


the  voter's  account.  Payment  by  others,  how- 
ever, to  be  effectual,  must  be  appropriated  at 
the  time  to  the  discharge  of  the  tax  against 
certain  citizens  by  name,  so  that  it  can  readily 
be  ascertained  which  citizens  have  become 
qualified  to  vote  by  the  payment  of  the  tax. 
Gillin  v.  Armstrong,  12  Phila.  (Pa.)  626,  35 
Leg.  Int.  (Pa.)  282. 

Subsequent  Payment  by  Person  Not  Rightfully 
Assessed.  —  A,  who  was  taxed  for  land,  denied 
when  called  on  for  payment  that  he  was  right- 
fully taxed,  and  directed  the  collector  to  call 
on  B  the  owner  of  the  land,  and  the  collector 
thereupon  called  upon  B's  wife,  in  the  absence 
of  B,  and  she  paid  the  tax,  and  A  afterwards 
repaid  her  and  took  the  receipt  which  the 
collector  had  given  her.  It  was  held  that  if  A 
directed  the  collector  to  call  on  B  because  the 
tax  was  wrongfully  assessed  on  A,  and  if  the 
wife  of  B  paid  the  tax,  believing  that  B  ought 
to  pay  it,  and  if  A  afterwards,  not  believing 
himself  to  be  rightly  assessed,  or  that  B  had 
any  claim  on  him  for  the  amount,  repaid  the 
amount  merely  for  the  purpose  of  securing  a 
right  to  vote,  it  was  not  such  a  payment  as  en- 
titled him  to  vote.  Humphrey  v.  Kingman,  5 
Met.  (Mass.)  162. 

Payment  of  Taxes  by  Committees  of  Political 
Parties.  —  "  When  the  tax  is  paid  by  a  person 
other  than  the  person  against  whom  it  is 
assessed,  without  authority  so  to  do,  it  is  not 
such  compliance  with  the  law  as  will  clothe 
the  voter  with  the  qualifications  of  an  elector, 
as  regards  taxes.  But  it  has  been  held  that, 
although  the  tax  is  paid  without  authority,  the 
person  for  whom  it  is  paid  may  ratify  and  con- 
firm the  act  by  accepting  the  receipt  and  pay- 
ing the  money  expended  in  his  behalf;  but  this 
ratification  must  be  at  least  one  month  before 
the  election.  *  *  *  The  practice  of  political 
committees  and  partisans  paying  the  taxes  of 
voters  in  order  to  have  them  cast  their  ballots 
for  their  respective  candidates,  does  not  so  far 
clothe  the  voter  with  the  qualifications  of  an 
elector,  unless  authorized  or  ratified  by  the 
voter;  nor  should  it.  The  plain  intent  of  the 
law  is  to  secure  the  purity  of  the  ballot  and 
the  freedom  of  the  voter  in  his  right  of 
suffrage.  The  voter  is  supposed  to  have 
either  a  defined  political  faith  to  which  he  ad- 
heres, or  the  candidate  is  possessed  of  qualifi- 
cations which  the  voter  admires,  and  if 
permitted  to  have  freedom  in  his  choice,  he 
will  cast  his  ballot  either  in  support  of  the 
principles  of  his  political  faith,  or  for  the  can- 
didate or  candidates  whose  qualifications  for 
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office  he  recognizes  as  superior.  Now,  any- 
thing, either  in  payment  of  taxes  for  him  or  in 
any  other  way,  which  will  induce  the  voter  to 
cast  his  ballot  contrary  to  his  will,  and  his 
choice  unchanged,  is  but  a  species  of  bribery, 
and  cannot  be  tolerated  by  the  law."  Contested 
Election  of  White,  4  Pa.  Dist.  Rep.  363. 

But  in  Clark  v.  Taylor,  1  Pa.  Dist.  Rep.  761, 
where  the  plaintiff,  who  was  a  candidate  for  a 
political  office,  filed  a  bill  in  equity  setting 
forth  that  the  defendant  was  a  receiver  of 
taxes  and  that  the  complainant  had  been  in- 
formed and  believed  that  the  committee  of  a 
political  party  had  determined  to  purchase  the 
poll-tax  receipts  of  all  citizens  of  that  party 
unwilling  or  unable  to  pay,  and  prayed  for  an 
injunction  against  the  defendant  enjoining 
him  from  issuing  said  receipts  to  said  com- 
mittee, or  to  any  other  person  or  persons,  ex- 
cept to  such  citizens  who  shall  have  paid  said 
tax  with  their  own  money,  at  least  one  month^ 
before  the  ensuing  election,  the  court,  in 
refusing  the  injunction,  said:  "  The  receiver 
of  taxes  is  a  revenue  officer,  whose  duty  it  is 
to. receive  taxes  and  to  give  receipts  therefor. 
It  is  asked  here  that  '  he  should  inquire 
whether  the  money  tendered  to  him  was  the 
money  of  the  taxpayer  himself.'  There  is  no 
such  right  vested  in  the  receiver  nor  in  the 
court.  *  *  *  The  court  is  not  deciding 
whether  a  tax  paid  in  this  way  would  entitle  a 
man  to  vote.  That  is  a  very  different  ques- 
tion." 

1.  Statute  Prohibiting  the  Payment  of  Voter's 
Tax  by  Another.  —  Although  the  Penal  Code  of 
Virginia  prohibits  the  payment  of  a  voter's 
tax  by  another  person  to  enable  him  to  vote, 
and  subjects  that  person  to  punishment  for  so 
doing,  the  right  of  the  voter  to  vote  is  not 
thereby  invalidated,  and  the  judges  of  election 
have  no  ri^ht  to  reject  his  vote  on  the  infer- 
ence that  the  lax  has  been  so  paid.  U.  S.  -•. 
Foster,  4  Hughes  (U.  S.)  514. 

2.  Property  Qualification  —  Constitutional  In- 
hibition.—  In  many  of  the  states,  the  Bill  of 
Rights  expressly  provides  that  there  shall  be 
no  property  qualification  for  the  ri^ht  of 
suffrage.  See  the  Constitutions  of  Alabama, 
I,  38;  Arkansas,  I,  21;  California,  1,  24;  Kan- 
sas Bill  of  Rights,  7;  Minnesota,  1.  17;  North 
Carolina,  I,  22. 

3.  Koontz  v.  Coffroth.  3  Cong.  El.  Cas.  145. 
And  sec  infra,  this  title,  Disqualification  and 
Disfranchisement  —  Pauperage, 

4.  Local  Elections.—  McGraw  v.  Greene 
County,  So.  Ala.  407;  Murdock  v.  Weimer,  55 
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Colorable  Transfers  of  Property.  —  In  elections  where  this  qualification  is  imposed, 
a  person  docs  not  gain  a  right  to  vote  by  the  acceptance  of  a  deed  of  convey- 
ance of  land,  not  made  for  the  purpose  of  changing  the  ownership,  but  merely 
for  the  purpose  of  giving  the  grantee  the  apparent  qualification.1 

8.  Residence  —  a.  In  General.  —  The  constitutions  of  nearly  all  the  states 
of  the  Union  and  the  laws  of  nearly  all  of  the  territories  require  a  residence 
for  a  definite  period,  ranging  from  three  months  to  two  and  a  half  years,  as  a 
prerequisite  to  the  right  of  suffrage;2  and  they  usually  require,  in  addition,  a 
residence  for  a  certain  period  within  the  county  and  voting  precinct.3 


111.  App.  527;  Scott  v.  Twombly,  20  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  652.  See  also  State  v. 
Woodruff,  2  Day  (Conn.)  504,  2  Am.  Dec.  122. 

In  Municipal  Elections  in  Texas  to  determine 
the  expenditure  of  money  or  the  assumption 
of  debt,  no  person  can  vote  who  does  not  pay 
a  property  tax  in  such  municipality.  Const, 
of  Texas,  vi.  3. 

Municipal  corporations  are  the  creatures  of 
the  legislature,  and  in  the  absence  of  constitu- 
tional provision  limiting  the  power  of  the 
legislature  over  them  a  law  providing  that 
the  voters  at  a  certain  municipal  election  shall 
possess  a  property  qualification,  is  valid. 
Hanna  v.  Young,  84  Md.  179. 

The  Constitution  of  Rhode  Island,  art.  vii. 
§  1  of  amendments,  provides  that  "  no  per- 
son shall  at  any  time  be  allowed  to  vote  in  the 
election  of  the  city  council  of  any  city,  or  upon 
any  proposition  to  impose  a  tax,  or  for  the  ex- 
penditure of  money  in  any  town  or  city,  unless 
he  shall  within  the  year  next  preceding  have 
paid  a  tax  assessed  upon  his  property  therein, 
valued  at  least  at  one  hundred  and  thirty-four 
dollars."  In  re  Constitutional  Amendment. 
16  R.  I.  754.  See  also  In  re  Canvassers'  Pow- 
ers, 17  R.  I.  809. 

A  husband,  otherwise  qualified,  may  vote  by 
virtue  of  his  interest  in  the  realty  of  his  wife, 
provided  such  realty  is  a  freehold  estate  and 
of  the  value  prescribed  in  the  constitution. 
In  re  Voting  Laws,  12  R.  I.  586. 

C.  by  his  last  will  gave  his  estate  to  his  wife 
for  life,  directing  that,  if  the  income  of  the 
personalty  should  prove  insufficient,  the  per- 
sonalty should  be  sold  to  supply  her  necessi- 
ties, and  that  after  the  exhaustion  of  the 
personalty  the  realty  should  be  sold  for  the 
same  purpose;  remainder  after  the  death  of 
the  wife  to  the  testator's  children  equally. 
The  realty  was  valued  at  ten  thousand  dol- 
lars, was  situated  in  the  city  of  Newport,  and 
qualified  no  one  to  vote  except  W.,  one  of  the 
testator's  eight  children.  No  part  of  the  realty 
had  been  sold,  and  it  did  not  appear  that  the 
personalty  was  insufficient  for  the  widow's 
needs.  It  was  held  that  W.  was  a  duly  quali- 
fied voter  under  article  2,  §  1,  of  the  Constitu- 
tion of  Rhode  Island,  of  1842,  by  virtue  of  his 
ownership  of  an  estate  in  remainder  under  the 
will  of  C.  In  re  Horgan's  Liquors,  16  R.  I. 
542.  See  also  In  re  Realty  Voters,  19  R.  1. 
3&7- 

Vote  upon  Levy  of  Special  Tax.  —  In  the  con- 
templation of  article  242  of  the  constitution, 
and  Act  84  of  1880,  the  property  taxpayers 
who  are  entitled  to  vote  on  the  levy  of  a  spe- 
cial tax,  for  the  purposes  therein  mentioned, 
are  only  those  who  are  entitled  to  vote  at  a 
general  election  under  the  election  laws  of  the 


state.  Duperier  v.  Viator,  35  La.  Ann.  957; 
MacKenzie  v.  Wooley,  39  La.  Ann.  944. 

1.  Transfers  of  Property  Made  to  Confer  Neces- 
sary Qualification.  —  Deeds  of  conveyance  while 
colorably  giving  title,  not  made  however  for 
the  purpose  of  changing  ownership  in  the  land, 
but  merely  for  the  purpose  of  giving  the 
grantees  the  apparent  right  to  vote  upon  ques- 
tions of  drainage,  where  the  right  of  voting 
thereon  is  conferred  upon  landowners  and 
with  an  implied  understanding  that  the  gran- 
tees should  vote  as  desired  by  the  grantors,  do 
not  make  the  holders  of  such  deeds  legal 
voters.    Murdock  v.  Weimer,  55  111.  App.  527. 

Under  an  act  authorizing  the  commissioners' 
court  to  establish  districts  in  which  stock  may 
be  prevented  from  running  at  large,  if  satisfied 
that  a  majority  of  landholders  or  freeholders 
who  reside  in  and  own  land  situated  in  said 
proposed  district,  and  who  are  over  the  age  of 
twenty-one  years,  are  in  favor  of  said  district 
being  established,  persons  to  whom  after  the 
filing  of  the  petition  required  by  the  act,  were 
conveyed  small  fractions  oi  land  solely  for  the 
purpose  of  enabling  them  to  join  in  the  con- 
test, are  not  legal  voters.  McGraw  v.  Greene 
County,  89  Ala.  407. 

In  an  action  against  the  defendants,  select- 
men of  a  town,  for  refusing  to  place  the  name 
of  the  plaintiff  upon  the  list  of  voters,  it  ap- 
peared that  the  plaintiff  some  time  before  the 
election  had  taken  charge  of  a  store  belonging 
to  a  certain  cotton  manufacturing  company, 
for  the  salary  of  five  hundred  dollars  a  year. 
He  then  stated  that  he  should  wish  to  have 
about  one-half  of  the  salary  paid  in  advance, 
and  the  company  acceded  to  the  proposition, 
but  the  plaintiff  did  not  receive  any  part  of  the 
advance  when  he  entered  the  store.  When  the 
election  came  on  some  time  later,  he  requested 
to  be  paid  at  that  time  in  order  that  he  might 
produce  the  two  hundred  dollars  to  the  select- 
men, as  conclusive  evidence  of  his  qualification 
as  to  property,  and  the  payment  was  accord- 
ingly made.  The  original  contract  for  the  sal- 
ary and  for  receiving  a  part  of  it  in  advance, 
was  not  made  with  any  reference  to  the  elec- 
tion, nor  for  the  purpose  of  qualifying  the 
plaintiff  as  a  voter  therein.  It  was  held  that 
the  plaintiff  possessed  the  pecuniary  qualifica- 
tion required  by  the  constitution.  Bridge  v. 
Lincoln,,  14  Mass.  367. 

2.  Residence.  —  Stim.  Amef.  Stat.  Law.  §  241; 
Sharp  v.  Mclntire,  23  Colo.  99. 

An  elector  for  a  representative  in  Congress, 
under  the  Constitution  of  Massachusetts,  must 
have  had  his  home  one  full  year  previous  to 
the  election  in  the  town  where  he  would  vote. 
Williams  v.  Whiting,  11  Mass.  424. 

3.  Residence  in  District.  —  The  Constitution 
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The  Purpose  of  This  Requirement  is  to  provide  a  term  of  educational  probation 
during  which  the  proposed  voter  may  become  acquainted  with  the  wants  and 
identified  with  the  interests  of  the  people  among  whom  he  proposes  to  live, 
and  acquire  a  knowledge  of  the  character  and  capacity  of  those  who  are  can- 
didates for  office.'  It,  moreover,  prevents  the  colonization  of  voters  within 
any  particular  political  division. 

Qualifications  Not  Cumulative.- — It  is  not  necessary,  however,  that  a  person  in 
order  to  acquire  the  qualification  of  residence,  should  have  possessed  the  other 
qualifications  during  the  prescribed  period.2  An  alien  who  has  resided  in  a 
state,  county,  and  precinct  the  length  of  time  required  by  the  law,  is  entitled 
to  vote  immediately  upon  becoming  naturalized.3 


of  Texas  provides  that  every  male  person  who 
shall  have  resided  in  the  state  one  year  next 
preceding  an  election,  and  the  last  six  months 
within  the  district  or  county  in  which  he  offers 
to  vote,  shall  be  deemed  a  qualified  elector, 
and  that  all  electors  shall  vote  in  the  precinct 
of  their  residence.  I;  was  held  that  a  resi- 
dence of  six  months  in  the  district,  although 
in  different  counties,  entitled  the  party  to  vote 
in  the  precinct  of  his  residence  for  all  state 
and  district  officers.  U.  S.  v.  Slater,  6  Fed. 
Rep.  824. 

Residence  in  County.  —  Where  an  individual 
has  established  for  himself  a  settled  residence 
and  a  fixed  domicil  in  any  precinct  in  a 
county,  there  he  must  vote;  where,  however, 
an  individual  is  a  bona  Jide  resident  of  a 
county,  but  has  no  fixed  residence  or  domicil 
in  any  particular  precinct  therein,  he  may 
vote  in  any  precinct  in  which  he  may  find 
himself  on  the  day  of  election.  Wood  v.  Fitz- 
gerald, 3  Oregon  568. 

Residence  in  Voting  Precinct.  —  It  is  not  neces- 
sary under  the  constitution,  art.  I,  §  I,  that 
a  voter  should  have  the  same  fixed  house  of 
residence  for  the  prescribed  period  of  six 
months;  it  is  sufficient  if  he  resides  anywhere, 
or  in  any  number  of  places,  within  the  voting 
district  for  the  requird  time.  Langhammer  v. 
Munter,  80  Md.  518. 

Uncertainty  as  to  Lines  of  Political  Divisions. 

—  In  Tullos  v.  Lane,  45  La.  Ann.  333,  where 
the  evidence  showed  a  condition  of  uncer- 
tainty as  to  where  the  ward  lines  really  were, 
and  it  appeared  that  some  of  the  persons  who 
were  registered  did  so  after  inquiry  as  to 
where  the  ward  lines  were  and  under  the  ad- 
vice of  the  registering  officers,  the  court  said 
that  it  did  not  feel  justified  in  disturbing  on 
this  score  the  vote  as  cast. 

Where  qualified  voters  living  near  the  di- 
viding line  of  two  townships,  which  line  was 
not  definitely  located,  in  good  faith  registered 
and  voted  in  the  township  in  which  they  did 
not  actually  reside,  but  it  appeared  that  they 
had  listed  their  property  for  taxation,  sen: 
their  children  to  school,  and  for  many  years 
previous  had  registered  and  voted  in  the  same 
township,  it  was  held  that  the  votes  of  such 
electors,  having  been  cast,  must  be  counted. 
Quinn  v.  Lattimorc,  120  N.  Car.  426,  overrul- 
ing Harris  v.  Scarborough,  no  N.  Car.  232. 

Residence  Must  Immediately  Precede  Election. 

—  The  constitution^  requirement  that  an 
elector  "  shall  have  resided  in  the  election  dis- 
trict where  he  shall  offer  to  vote,  at  least  two 
months  preceding  the  election,"  intends  a  resi- 
dence for  two  months  immediately  preceding 


the  election.  Metzger's  Case,  2  Pa.  Dist.  Rep. 
301. 

Time  of  Residence  —  How  Determined.  —  The 

thirty  days'  residence  in  a  county  to  entitle  an 
eiector  to  vote  must  be  ascertained  by  exclud- 
ing the  day  of  the  election.  Peoples.  Holden, 
28  Cal.  124. 

1.  Reason  of  the  Rule.  —  Cook  v.  Slate,  90 
Tenn.  407. 

"  The  great  underlying  principle  of  a  repub- 
lic is,  that  men  should  be  permitted  to  govern 
themselves,  but  not  to  constrain  others.  Yet 
this  would  be  the  result  of  such  a  shifting  vote, 
which,  like  the  Parthian  arrow,  pierces  as  he 
who  casts  it  flees.  There  are  vague  notions 
of  liberty  and  personal  rights,  which  often  im- 
press the  mind,  and  lead  it  to  incline  against 
what  may  seem  to  be  a  restraint.  A  man  is  a 
man  everywhere,  and  the  thought  is  apt  to 
rise,  a  freeman  should  vote  anywhere.  But 
the  only  true,  wise,  and  rational  liberty, 
founded  on  the  golden  rule  of  doing  as  one 
would  be  done  by,  and  upon  the  maxim  sic, 
utere  tuo  tit  alicnum  non  Icedas,  is  that  which  is 
regulated  by  laws  made  for  the  common  good." 
Agnew,  J.,  in  Fry's  Election  Case,  71  Pa.  St. 
302,  10  Am.  Rep.  698. 

Residence  as  a  Qualification  at  School  Elections. 
—  See  Shepard  v.  Allen,  (111.  1888)17  N.  E. 
Rep.  756. 

2.  Qualifications  Not  Cumulative. —  An  asylum 
for  disabled  volunteer  soldiers  was  ceded  by 
the  United  States  to  the  state  of  Ohio,  and  it 
was  held  that  persons  residing  in  said  asylum 
at  the  time  of  an  election  after  the  jurisdiction 
thereover  had  been  given  to  the  state  and  ft  r 
the  year  next  preceding  the  election,  were  to 
be  regarded  as  residents  of  Ohio  for  the  entire 
Vcar,  within  the  meaning  of  section  1,  art.  5, 
of  the  state  constitution,  notwithstanding  the 
fact  that  during  a  part  of  such  year  the  juris- 
diction was  in  the  United  States.  Rcnncr  v. 
Bennett,  21  Ohio  St.  431. 

3.  Resident  Aliens  May  Vote  Immediately  upon 
Naturalization.  —  Morgan  -■.  Dudley,  18  B. 
Mon.  (Ky.)  693,  68  Am.  Dec.  735;  Wood  v. 
Fitzgerald,  3  Oregon  568. 

Contra.  —  State  v.  Clokscy,  5  Sneed  (Tenn.) 
482. 

An  alien  lawfully  assessed,  paying  the  tax, 
and  in  other  respects  qualified,  is  entitled  to 
vote,  although  he  may  have  been  naturalized 
within  ten  days  of  the  election.  Anonymous 
Case,  1  Brews.  (Pa.)  158. 

Rosidont  Paupers  May  Vote  Immediately  upon 
Removal  of  Disability.  —  See  infra,  this  title, 
Disqualification  and  Disfranchisement  —  Pau- 
perage. 
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b.  Residence  Defined  and  Considered.  —  The  Term  "  Residence,"  as  used 
in  the  clauses  of  the  constitutions  of  the  various  states  defining  political  rights, 
is  synonymous  with  "  domicil,"  denoting  a  permanent  dwelling  place  to  which 
the  party  when  absent  intends  to  return.1 

What  Constitutes  Residence  in  the  abstract  is  a  question  of  law,  but  whether  it 
exists  in  a  particular  case,  is  one  of  fact.2 

Rules  for  Determining  Residence.  —  Each  case,  therefore,  must  depend  upon  its 
own  peculiar  circumstances,  and  there  will  be  found  to  be  few  rules  of  general 
applicability.  Three  rules,  however,  are  well  established :  First,  a  man  must 
have  a  residence  or  domicil  somewhere ; 3  second,  a  domicil  once  gained 
remains  until  a  new  one  is  acquired ;  4  and,  third,  no  man  can  have  two  domi- 
cils  at  the  same  time.5    With  these  exceptions,  it  will  be  found  that  nearly 


Confinement  in  Penitentiary  Does  Not  Interrupt 
Residence.  —  If  a  resident  of  the  state  be  sen- 
tenced to  a  penitentiary  in  the  state,  his  con- 
finement there  does  not  take  from  him  his 
qualification  of  residence  in  the  state.  In  re 
Election  and  Registry  Acts,  2  Brews.  (Pa.)  138. 

1.  Residence  Defined.  —  Cessna  v.  Myers, 
Smith  El.  Cas.  60;  Sharps.  Mclntire,  23  Colo. 
99;  Hannon  v.  Grizzard,  89  N.  Car.  115 ;  Chase 

Miller,  41  Pa.  St.  403.  And  see  the  title 
Domicil,  ante,  p.  6. 

Residence  Is  the  Settled  Place  of  Abode  where 
one  dwells  without  definite  purpose  of  re- 
moval. Lower  Oxford  Contested  Election,  11 
Phila.  (Pa.)  641,  32  Leg.  Int.  (Pa.)  450. 

Residence  under  art.  3,  §  I,  of  the  constitu- 
tion, is  that  place  where  the  elector  makes  his 
permanent  or  true  home,  his  principal  place  of 
business,  and  his  family  residence,  where  he 
intends  to  remain  indefinitely  and  without 
present  intention  to  depart.  Fry's  Election 
Case,  71  Pa.  St.  302,  10  Am.  Rep.  698. 

Permanent  Abode.  —  By  the  election  law  of 
Illinois,  residence  is  defined  to  be  "  a  permanent 
abode,"  and  this  is  held  to  be  a  proper  defini- 
tion of  the  term  as  used  in  the  constitution. 
Johnson  v.  People,  94  111.  505. 

The  "  permanent  abode  "  prescribed  by  the 
Revised  Statutes  of  1874  as  the  criterion  of  the 
residence  required  to  constitute  a  legal  voter, 
does  not  mean  an  abode  which  the  party  does 
not  intend  to  abandon  at  any  future  time.  In 
the  sense  of  the  statute,  a  "  permanent  abode  " 
means  nothing  more  than  a  domicil,  a  home, 
which  the  party  is  at  liberty  to  leave  as  in- 
terest or  whim  may  dictate,  but  without  any 
present  intention  to  change  it.  Dale  v.  Irwin, 
78  111.  170;  Moffett  v.  Hill,  131  111.  239. 

An  unmarried  man  ran  as  a  locomotive 
engineer  on  a  railroad  train  between  Hanni- 
bal, Mo.,  and  Quincy,  111.  His  train  usually 
started  from  Quincy  in  the  afternoon  and 
returned  to  Quincy  the  next  morning.  He 
usually  took  his  meals  at  a  boarding-house 
in  Quincy  and  had  his  washing  done  there. 
It  appeared,  however,  that  he  had  a  well- 
furnished  room  in  Hannibal  and  roomed  and 
slept  there  and  claimed  it  as  his  home.  It  was 
held  that  he  had  no  "  permanent  abode  "  at 
Quincy,  within  the  meaning  of  the  Illinois 
statute,  and  that  Hannibal  must  be  regarded 
as  his  residence  and  domicil.  Behrensmeyer 
v.  Kreitz,  135  111.  591. 

The  Michigan  Local  Acts  of  1885,  p.  286,  pro- 
vide in  relation  to  elections  in  the  city  of  De- 
troit that  a  Voter's  precinct  shall  be  that  "  in 
which  his  family  resides  or  in  which  is  his  reg- 


ular boarding  house."  It  was  held  that  this 
act  was  not  repealed  by  the  local  Act  of  1887, 
p.  908,  and  that  a  single  man  lodging  in  one 
precinct  and  boarding  in  another,  is  entitled 
to  vote  in  the  latter.  Warren  v.  Board  of 
Registration,  72  Mich.  398. 

2.  Lower  Oxford  Contested  Election,  11 
Phila.  (Pa.)  641,  32  Leg.  Int.  (Pa.)  450. 

3.  See  the  title  Domicil,  ante,  p.  6. 

4.  Domicil  Continues  until  a  New  One  Is  Ac- 
quired. —  Brewer  v.  Linnaus,  36  Me.  428;  War- 
ren v.  Board  of  Registration,  72  Mich.  398. 

A  man's  domicil  remains  after  he  forms  the 
intention  of  removing  therefrom,  and  some- 
times even  after  he  removes,  until  he  gets  an- 
other.   Cessna  v.  Myers,  Smith  El.  Cas.  60. 

It  does  not  follow,  however,  because  a 
man  must  have  a  domicil  somewhere,  and  a 
domicil  once  gained  remains  until  a  new  one 
is  acquired,  that  he  must  be  entitled  to  vote 
somewhere,  or  that  the  right  to  vote  at  a 
particular  poll  being  once  established  is  pre- 
sumed to  continue  until  the  right  to  vote  else- 
where is  shown.  Permanent  residence  is  but 
one  of  the  requisites  of  the  right  to  vote,  and 
it  must  in  Illinois  always  precede  the  elec- 
tion by  an  extended  space  of  time,  in  one  re- 
spect for  a  year,  in  others  for  ninety  and  thirty 
days.  Kreitz  v.  Behrensmeyer,  125  111.  141,  8 
Am.  St.  Rep.  349. 

Itinerant  Persons.  —  An  itinerant  wood  chop- 
per who,  though"  he  has  no  fixed  place  of 
abode,  has  made  a  particular  place  in  a  ward 
his  home  for  five  years  past  whenever  in  town, 
or  out  of  work,  or  sick,  and  who  has  never 
voted  in  any  other  place  for  a  number  of  years, 
is  a  legal  voter  in  such  ward.  Smith  v. 
Thomas,  (Cal.  189S)  52  Pac.  Rep.  1079. 

Upon  a  petition  to  strike  from  the  registry 
list  the  name  of  a  certain  voter,  registered  as 
having  lived  for  four  years  in  a  certain  ward, 
the  evidence  showed  that  his  name  was  not 
upon  the  police  census  of  voters;  that  he  did 
not  live  at  the  particular  house  given  at  his 
residence,  but  had  occasionally  slept  there  and 
had  received  the  permission  of  the  occupier 
of  the  house,  who  had  known  him  for  years, 
to  register  therefrom  ;  that  a  subpoena  for  him 
had  been  returned  non  est,  and  that  he  was  a 
seafaring  man.  It  was  held  that  the  evidence 
was  not  sufficient  to  authorize  the  court  to 
strike  his  name  from  the  list  of  voters. 
Langhammer  v.  Munter,  80  Md.  518. 

5.  A  Person  Cannot  Have  Two  Domicils  at  Once. 
—  Kellogg  v.  Hickman,  12  Colo.  256;  Warren 
v.  Board  of  Registration,  72  Mich.  398. 

A  man  is  not  entitled  to  vote  at  any  one 
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every  rule  laid  down  on  the  subject  in  the  books,  even  if  generally  useful,  fails 
to  be  of  universal  application  and  would  be  opposed  to  the  common  sense  of 
mankind  if  extended  to  some  state  of  facts  that  may  arise.1 

c.  How  Residence  May  Be  Lost  or  Acquired  —  (i)  Act  and  Intent 
Must  Concur.  —  When  one  has  a  residence  either  of  origin  or  of  choice,  he 
must  abandon  it  before  he  can  acquire  another  one,  and  to  effect  this  there 
must  be  both  act  and  intention ;  there  must  be  the  act  of  severance  from  the 
old  place  with  the  intention  of  uniting  with  the  new  place,  and  these  must 
concur.2 

(2)  Change  of  Residence  Must  Be  Actual.  —  The  abandonment  of  the  old 
residence  must  be  actual.  The  mere  intention  to  change  the  domicil,  unaccom- 
panied by  an  actual  removal,  avails  nothing.3 

Voting  at  New  Habitation.  —  If  a  person  is  clearly  a  resident  of  and  a  legal  voter 
in  one  place  and  is  improperly  and  illegally  permitted  to  vote  at  another,  that 
fact  alone  will  not  disqualify  him  from  continuing  to  vote  at  the  place  of  his 
actual  residence.4 

(3)  Change  Must  Be  Absolute. — The  change  likewise  must  be  absolute. 
Leaving  one's  residence  with  the  intention  to  remain  away  if  suited,  but  to 
return  if  not  suited,  will  not  cause  one  to  lose  his  residence  and  vote  if  he 
returns  before  election.5 

(4)  Change  Must  Be  Permanent  — -  (a)  Temporary  Absence  or  Presence  —  Personal 
Presence  Not  Sufficient.  —  And,  lastly,  the  change  must  be  intended  to  be  perma- 
nent. The  mere  personal  presence  of  a  person  otherwise  qualified,  in  a  voting 
precinct  for  the  length  of  time  required  by  the  law,  does  not  necessarily  consti- 
tute that  person  an  elector.  Unless  the  person  coming  in  does  so  with  the 
honest  and  settled  intention  of  obtaining  a  new  domicil,  he  gains  no  rights.6 


time  at  either  of  two  places  that  he  shall  elect. 
Behrensmeyer  v.  Kreitz,  135  111.  591. 

1.  Cessna  v.  Myers,  Smith  El.  Cas.  60. 

2.  State  v.  Hallett,  8  Ala.  159;  People  v. 
Peralta,  4  Cal.  175;  Kellogg  v.  Hickman,  12 
Colo.  256;  Moffett  v.  Hill,  131  111.  239;  Lincoln 
v.  Hapgood,  11  Mass.  350. 

3.  State  v.  Hallelt,  8  Ala.  159;  Smith  v. 
Croom,  7  Fla.  8r. 

4.  O'Hair  v.  Wilson,  124  111.  351;  Jones  v. 
Skinner,  (Md.  1898)  40  Atl.  Rep.  381;  Lincoln 
v.  Hapgood,  11  Mass.  350. 

5.  Conditional  Removal.  —  Where  a  resident 
of  Missouri  went  to  another  state  to  remain 
there  if  he  was  successful  in  obtaining  a 
homestead  and  to  return  if  he  was  not.  he  did 
not  lose  his  residence  as  a  voter  in  Missouri, 
though  he  selected  and  worked  a  claim,  but 
shortly  afterward,  on  finding  it  contested, 
abandoned  it,  and  he  and  his  family  lived  in 
another  state  for  several  months  before  return- 
ing to  Missouri.  Lankford  v.  Gebhart,  130 
Mo.  621. 

Where  a  person  about  two  months  before  an 
election  sells  out  his  property  in  Illinois,  starts 
with  his  family  for  Texas  with  the  intention  of 
locating  there  if  he  can  find  a  place  to  suit 
him,  but  being  unsuccessful  returns  without 
unloading  his  goods,  to  his  former  election 
precinct,  he  will  not  thereby  lose  his  residence 
and  right  to  vote.  Beardstown  v.  Virginia,  81 
111.  541. 

Where  a  resident  of  Illinois  moved  in  April 
with  his  family  to  the  state  of  Ohio,  where  he 
remained  a  little  over  six  months,  renting  and 
keeping  house  there  about  two  months,  and 
then  returned  in  October  of  the  same  year  to 
Illinois,  and  swore  that  it  was  not  his  inten- 


tion to  go  to  Ohio  permanently,  it  was  held 
that  he  did  not  lose  his  former  residence  under 
the  election  law.  Beardstown  v.  Virginia,  81 
111.  541.    See  also  Smith  v.  People,  44  111.  16. 

6.  Intention  Must  Control. — Kreitz  v.  Behrens- 
meyer, 125  111.  141,  8  Am.  St.  Rep.  349. 

Whether  one  whose  father  removed  from 
Missouri  to  the  city  of  Washington  and  was 
employed  in  the  government  service,  and  who 
lived  with  his  father  during  his  minority,  but 
who  testified  that  he  had  never  intended  to 
change  his  residence,  did  in  fact  lose  his  resi- 
dence in  Missouri,  was  a  question  of  intention, 
and  the  finding  of  the  trial  court  thereon  will  not 
be  disturbed  on  appeal.  Lankford  v.  Gebhart, 
130  Mo.  621. 

In  Carter  v.  Putnam,  141  111.  133,  it  appeared 
that  the  voter  whose  qualifications  were  ques- 
tioned was  an  unmarried  man  and  had  for- 
merly resided  with  his  father  in  the  town  of 
Ross,  but  some  time  before  the  election  the 
father  had  leased  land  in  the  adjoining  town 
of  Grant,  and  had  moved  his  family  there. 
The  voter  kept  a  store  in  the  town  of  Ross, 
where  he  transacted  all  his  business.  He 
testified  that  after  his  father  moved  he  took 
his  meals  at  various  places,  sometimes  at  his 
father's  house  in  the  town  of  Grant  and  some- 
times at  the  hotel  in  the  town  of  Ross.  He 
slept  at  his  father's  house  and  most  of  the  time 
took  breakfast  and  supper  there.  He  kept  part 
of  his  clothing  at  his  father's  and  part  at  his 
store.  It  also  appeared  that  he  held  the  office 
of  town  clerk  in  the  town  of  Ross  until  the 
election  in  question,  paid  his  taxes  there,  and 
claimed  that  to  be  his  residence.  It  was  held 
that  the  mere  fact  that  he  went  across  the 
town  line  to  sleep  and  eat  at  his  father's  house 
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was  not  sufficient  to  change  his  residence  from 
the  town  of  Ross  to  the  town  of  Grant  if  he 
retained  his  business  in  the  town  of  Ross,  and 
his  i  mention  was  to  keep  his  residence  in  that 
town. 

Residence  of  Wife  and  Family  Prima  Facie  Evi- 
dence of  Domicil.  —  The  residence  of  the  wife  of 
a  man  of  full  age  is  prima  facie  evidence  of  his 
domicil,  and  in  the  absence  of  controlling 
proof  is  conclusive.  Brewer  v.  Linnaeus,  36 
Me.  428. 

When  an  elector  moves  his  family  to  a 
county  with  the  intention  of  residing  there, 
that  is  the  county  where  he  should  vote  while 
his  familv  remains  there,  although  he  passes 
his  time  and  works  in  an  adjoining  county. 
People  v.  Holden,  28  Cal.  124. 

Removal  cf  Family  Evidence  of  Abandonment. 
—  If  a  married  man  moves  his  family  out  of  a 
state  or  territory  and  engages  in  business  out- 
side of  it,  this  shows  an  intention  to  change  his 
residence.  Berry  v.  Hull,  6  N.  Mex.  643.  See 
also  Blankinship  v.  Israel,  132  111.  514. 

Voting  at  Successive  Elections  Evidence  of  In- 
tention.—  A  former  resident  of  Illinois,  after 
having  acquired  a  domicil  in  the  state  of  Kan- 
sas in  1880,  returned  to  his  former  home  in 
1882,  at  first  for  a  temporary  purpose;  but  he 
voted  there  without  objection,  at  the  presiden- 
tial election  in  1884,  at  the  spring  election  in 
1885,  at  a  judicial  election  in  1885,  and  at  the 
spring  elections  of  1SS7  and  1888.  It  was  held 
that  his  acts  in  voting  afforded  an  almost  con- 
clusive presumption  and  evidence  of  his  intent 
to  abandon  his  foreign  domicil  and  resume 
his  former  one.    Moffett  v.  Hill,  131  111.  239. 

Declaration  of  Intention  —  Not  Conclusive.  — 
"  On  the  question  of  intention  the  declaration 
of  the  party,  though  admissible,  is  not  neces- 
sarily conclusive,  because  it  may  be  disproved 
by  his  acts  —  as  thus;  If  a  party  ivere  to  re- 
move his  family  to  a  particular  district,  there 
build  and  furnish  them  a  home,  keep  his  prop- 
erty there,  return  there  constantly,  as  leisure 
allowed,  and  remain  there  with  his  family  dur- 
ing sickness  and  unemployed  time,  this  would 
constitute  his  residence,  notwithstanding  he 
might  be  employed  in  labor  in  another  district, 
and  claim  that  to  be  his  residence;  for,  on 
questions  of  domicil,  less  weight  is  given  to 
the  party's  declarations  than  to  his  acts.  The 
controlling  inquiry  would  seem  to  be,  where, 
if  at  all,  does  the  party  actually  make  his 
home,  and  claim,  for  the  time,  to  exercise 
rights  of  property  or  of  citizenship  incident  to 
or  resulting  from  permanent  residence.  And 
therefore,  if  a  party  having  no  family,  leave, 
or  having  a  family,  take  it  with  him  and  leave 
this  state  and  go  to  another  state  and  there 
make  a  home,  and  seek  to  acquire  rights  by 
virtue  of  its  being  a  permanent  residence,  such 
as  acquiring  a  homestead  under  the  Acts  of 
Congress,  or  exercising  the  rights  of  an  elector 
to  which  permanent  residence  is  a,. requisite, 
his  subsequently  testifying  that  he  had  never 
intended  to  permanently  abandon  his  resi- 
dence here,  but  had  all  the  time  intended  at 
some  future  day  to  return,  could  not  control. 
There  must  be  a  present  continuous  citizen- 
ship, with  its  attendant  incidents  and  rights, 
subject,  of  course,  to  certain  necessary  guards 


against  fraud,  somewhere,  and  if  it  be  here  it 
cannot  be  abroad;  and  if  it  be  claimed  and  ex- 
ercised abroad,  that  is  conclusive  that  it  had 
at  that  time  ceased  to  be  claimed  here." 
Scholfield,  J.,  in  Kreitz  v.  Behrensmeyer,  125 
111.  141,  8  Am.  St.  Rep.  349. 

Maryland  Statute  —  Affidavit  of  Intention.  — 
The  Maryland  statute  of  1890,  section  14,  c. 
573,  provides  that  all  persons  who  shall  vacate 
and  remove  from  the  place  of  their  actual 
abode  or  habitation  within  the  state  and  shall 
take  up  their  abode  or  habitation  out  of  the 
state,  shall  be  conclusively  presumed  to  have 
lost  their  residence  in  the  state,  unless  at  or 
about  the  time  of  such  removal  or  within  ten 
days  thereafter,  they  shall  make  affidavit  to 
the  clerk  of  the  circuit  court  for  the  county 
from  which  they  shall  so  remove,  that  they  do 
not  intend  to  change  their  legal  residence,  but 
that  they  have  a  fixed  and  definite  purpose  to 
return  to  the  state  on  or  before  six  months 
preceding  the  next  election  in  November.  A 
voter  in  Charles  county,  Maryland,  who  had 
been  occupying  with  his  family  a  house  which 
he  rented  by  the  month,  removed  in  February, 
1893,  to  Washington  and  rented  a  furnished 
house  by  the  month  which  he  occupied  with 
his  wife  and  children  until  the  first  of  May  of 
the  same  year,  when  he  returned  to  Charles 
county  to  live.  He  opened  an  office  in  Wash- 
ington for  the  practice  of  law,  which  office  he 
continued  to  rent  and  in  which  his  office  furni- 
ture remained.  He  kept  the  key  of  his  house 
in  Charles  county  and  left  there  all  his  furni- 
ture and  his  spring  and  summer  clothing. 
The  house  was  not  occupied,  but  a  neighbor 
was  employed  to  go  there  morning  and  even- 
ing to  look  around  and  see  if  everything  was 
right  and  to  feed  the  poultry.  It  was  held  that 
having  failed  to  make  the  affidavit  expressly- 
required  by  the  act,  he  was  conclusively  pre- 
sumed to  have  iost  his  residence  and  that  his 
name  should  have  been  stiicken  from  the  reg- 
istry of  voters.  Bowling  v.  Turner,  78  Md. 
595.  To  the  same  effect  is  Sterling  v.  Horner, 
74  Md.  573;  Dement  v.  Tubman,  (Md.  1S94) 
29  Atl.  Rep.  11. 

While  a  failure  to  make  and  acknowledge  the 
affidavit  required  to  be  made,  under  the  Act 
of  1890,  c.  573,  8  14,  by  registered  voters  who 
had  left  the  state  prior  to  the  passage  of  the 
act,  is  conclusive  evidence  of  an  intention  to 
abandon  a  residence  in  the  state,  the  making 
of  the  affidavit  is  not  conclusive  evidence  of  a 
contrary  intention,  but  the  question  of  resi- 
dence is  still  open  for  investigation.  Lancas- 
ter v.  Herbert,  74  Md.  334. 

A.  was  adjudged  to  be  a  qualified  voter  of 
M.  county  by  an  order  of  court  in  September, 
1895.  In  October  of  that  year  he  removed  with 
his  family  to  Washington.  D.  C,  but  made 
an  affidavit  under  the  Act  of  1890,  c.  573,  to 
the  effect  that  he  did  not  intend  to  change 
his  residence,  but  proposed  to  return.  He  paid 
taxes  in  M.  county,  and  on  April  1,  1896, 
returned  to  his  house  there.  His  place  of  busi- 
ness and  one  of  his  homes  were  in  Washing- 
ton, and  he  lived  in  M.  county  only  from  April 
to  November  of  each  year.  The  Act  of  1896, 
c.  202,  provides  that  if  a  person  be  shown  to 
have  acquired  a  residence  in  one  place  it  shall 
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the  intention  with  which  he  does  so  that  is  to  control.1  Absence  unexplained 
is,  undoubtedly,  a  fact  which  enters  very  largely  into  the  question  of  the  per- 
son's right  to  suffrage,  but  absence  is  not  of  itself  the  controlling  factor.  The 
shortest  absence,  if  at  the  time  intended  as  a  permanent  abandonment,  is  suffi- 
cient, although  the  party  may  soon  afterwards  change  his  intention.2  On  the 
other  hand,  an  absence  for  months,  or  even  years,  if  all  the  while  the  party 
intended  it  as  a  mere  temporary  absence,  for  some  temporary  purpose,  to  be 


be  presumed  to  continue  until  it  be  affirma- 
tively shown  that  he  has  acquired  a  residence 
elsewhere.  It  was  held  that  under  these  cir- 
cumstances A.  was  entitled  to  be  registered  as 
a  voter  in  M.  county.  Ritter  v.  Etchison,  S6 
Md.  206. 

A  person  who  leaves  the  state,  and  takes  up 
a  domicil  elsewhere,  is  not  exempted,  because 
of  his  being  an  employee  of  the  Federal 
Government,  from  the  operation  of  the  rule 
of  evidence  prescribed  by  the  Act  of  1890, 
as  it  applies  to  all  persons  who  depart 
from  the  state  and  acquire  a  residence  be- 
yond its  limits.  Southerland  v.  Norris,  74 
Md.  326. 

Retention  of  Suffrage  After  Removal.  —  The 

charter  of  Hagerstown  prjvides  that  male  citi- 
zens who  shall  have  resided  in  the  city  for 
twelve  months  and  in  the  ward  for  six  months 
preceding  an  election  shall  be  entitled  to  reg- 
ister, and  that  in  case  a  voter  duly  registered 
shall  remove  to  another  ward  in  the  city  he 
shall  be  entitled  to  vote  in  the  ward  from 
which  he  removed  until  he  shall  have  resided 
in  the  other  ward  a  sufficient  time  to  entitle 
him  to  be  registered  there.  It  was  held  that 
this  provision  does  not  give  a  voter  a  right  to 
have  his  name  kept  upon  the  registration 
books  of  the  ward  from  which  he  removes  un- 
til he  is  actually  registered  elsewhere,  but  that 
so  soon  as  he  has  resided  long  enough  in  the 
ward  to  which  he  removes  to  be  entitled  to 
registration  there,  his  right  to  vote  in  the  ward 
from  which  he  removed  is  gone,  whether  he 
becomes  actually  registered  in  the  new  ward 
or  not.  In  such  case  it  makes  no  difference 
that  the  voter  was  absent  from  the  city  at  the 
time  of  the  sitting  of  the  registers,  and  his 
name  may  be  stricken  from  the  registry  list  of 
the  ward  from  which  he  removed.  Rauth  v. 
Ward,  86  Md.  201.  See  also  Massachusetts 
Statutes,  1891,  c.  286,  p.  147. 

1.  Personal  Presence  Not  Sufficient.  —  Warren 
v.  Board  of  Registration,  72  Mich.  398;  Re 
Leaman,  10  Pa.  Co.  Ct.  Rep.  479;  Lower  Ox- 
ford Contested  Election,  11  Phila.  (Pa.)  641, 
32  Leg.  Int.  (Pa.)  450. 

Residence  is  furthermore  a  matter  of  sub- 
stance, and  where  persons  have  remained  in 
the  precinct  only  long  enough  to  gain  a  resi- 
dence and  have  removed  immediately  after  the 
election,  their  votes  should  be  rejected  in  a 
contest.  Howard  v.  Cooper,  1  Hart.  El.  Cas. 
275.  See  also  Wigginton  v.  Packers,  5  Cong. 
El.  Cas.  11. 

Residence  for  Temporary  Purpose.  —  By  a  resi- 
dence in  the  county,  the  constitution  intends  a 
domicil  in  that  county.  This  requisition  is  not 
satisfied  by  a  visit  to  the  county,  whether  for 
a  longer  or  a  shorter  time,  if  the  stay  there  be 
for  a  temporary  purpose,  and  with  the  design 
of  leaving  the  county  when  that  purpose  is  ac- 
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complished.  It  must  be  a  fixed  abode  consti- 
tuting it  the  place  of  the  person's  home. 
Roberts  v.  Cannon,  4  Dev.  &  B.  L.  (20  N. 
Car.)  256. 

Although  a  man  may  come  into  a  town  with 
his  family  ninety  days  before  the  election,  he 
is  not  a  competent  voter  if  it  was  not  his  inten- 
tion to  make  that  county  his  home,  but  he 
came  merely  to  take  charge  of  and  conduct  a 
newspaper  during  the  canvass.  Merrell  v. 
Whitmire,  no  N.  Car.  367. 

Persons  Who  Are  in  a  Hospital  for  The  Purpose 
of  Obtaining  Medical  Treatment  do  not  thereby 
obtain  a  residence  in  such  hospital  so  as  to  en- 
title them  to  be  registered  as  living  or  residing 
therein.  The  purpose  is  a  temporary  one,  and 
no  residence  can  thereby  be  acquired.  Elec- 
tion Law,  9  Phila.  (Pa.)  497,  29  leg.  Int.  (Pa.) 
196. 

Residence  at  Summer  Home.  —  A  resident  of 
Washington  city,  D.  C,  purchased  a  house 
and  lot  in  Montgomery  county,  Maryland,  in 
1892,  and  occupied  the  same  with  his  family 
from  July  to  November  of  that  year,  when  he 
returned  to  his  Washington  residence  for  the 
winter.  In  each  of  the  three  following  years 
he  spent  from  four  to  six  months  in  Montgom- 
ery county,  and  the  remainder  of  the  year  in 
his  Washington  house.  He  paid  taxes  upon 
his  personal  property  in  Washington  city,  and 
continued  to  live  there  under  the  same  cir- 
cumstances as  before  his  purchase  of  the  prop- 
erty in  Montgomery  county.  It  was  held  that 
he  had  not  acquired  a  residence  in  Montgom- 
ery county,  and  was  not  entitled  to  be  regis- 
tered as  a  voter  there  under  the  constitutional 
provision  which  requires,  as  a  condition  of  the 
right  to  vote,  residence  in  the  state  for  one 
year  and  in  the  county  for  six  months  next 
preceding  the  election.  Thomas  Warner, 
83  Md.  14. 

2.  Subsequent   Return    After  Abandonment.  — 

When  a  single  man  who  had  lived  in  a  town 
four  or  five  years,  sold  his  property  six  or 
eight  months  before  election,  left  the  town, 
saying  that  he  left  for  good,  and  started  off 
traveling  with  a  circus,  but  returned  on  the 
morning  of  the  election,  swore  in  his  vote,  and 
left  the  town  on  the  same  day,  it  was  held  that 
his  vote  should  be  stricken  out.  Wigginton 
v.  Pacheco,  5  Cong.  El.  Cas.  11. 

Subsequent  Return  for  Temporary  Purpose.  —  A 
man  who  filed  a  homestead  claim  on  land  in 
Oklahoma  territory,  and  made  a  settlement  and 
improvements  thereon,  in  and  after  the  month 
of  June,  1889,  and  intended  to  make  said  claim 
his  home,  and  who  returned  to  his  former  resi- 
dence in  Kansas,  for  a  temporary  purpose,  in- 
tending to  go  back  to  his  claim  in  Oklahoma, 
was  not  a  legal  voter  at  an  election  held  in 
Kansas  on  the  5th  day  of  November,  1889. 
State  -\  Dcniston,  46  Kan.  359. 
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and  actually  followed  by  a  resumption  of  the  former  residence,  will  not  consti- 
tute an  abandonment.1 

(b)  Finality  Not  Essential.  —  But  when  it  is  said  that  the  change  must  be  per- 
manent, it  is  not  meant  that  it  must  be  final.  A  man  may  acquire  a  domicil 
or  residence  if  he  is  personally  present  in  a  place  and  elects  that  as  his  home, 
although  he  does  not  design  to  remain  there  always,  but  intends  at  some 
future  time  to  remove  and  acquire  another.  It  is  enough  if  it  is  for  the  time 
the  home  of  the  voter  to  the  exclusion  of  all  other  places.2 


1.  Temporary  Absence  Will  Not  Constitute 
Abandonment.  —  Spencer  Case,  Cushing  El. 
Cas.  164. 

Alabama.  — Spence  v.  Judge,  13  Ala.  805; 
Boyd  v.  Beck,  29  Ala.  703;  Griffin  v.  Wall,  32 
Ala.  149. 

California.  —  People  v.  Peralta,  4  Cal.  175. 
Colorado.  — Young  v.  Simpson,  21  Colo.  460. 
Illinois.  —  Moffett  v.  Hill,  131  111.  239. 
Louisiana.  —  Tullos  v.  Lane,  45  La.  Ann. 
333- 

Maine.  —  Brewer  v.  Linnaeus,  36  Me.  428. 

Maryland.  —  Langhammer  v.  Munter,  80 
Md.  518;  Turner  v.  Crosby,  85  Md.  178. 

Michigan.  —  Harbaugh  v.  Cicott,  33  Mich. 
242;  Warren  v.  Board  of  Registration,  72 
Mich.  398. 

New  Jersey.  — Cadwalader  v.  Howell,  18  N. 
J.  L.  138. 

The  fact  that  a  voter  had  taken  up  a  home- 
stead claim  elsewhere  and  left  his  real  resi- 
dence once  a  week  or  so  to  visit  his  homestead 
"  in  order  to  comply  with  the  homestead  laws," 
or  to  pretend  compliance  with  them,  tends  to 
show  an  intended  fraud  upon  the  United 
States,  but  does  not  estop  him  from  claiming 
his  real  residence  for  the  purpose  of  voting. 
Preston  v.  Culbertson,  58  Cal.  198. 

Under  a  law  providing  that  a  citizen  to  be 
entitled  to  vote  must  be  a  resident  of  the  terri- 
tory and  county  for  a  certain  time  "  im- 
mediately preceding  the  election,"  a  person 
formerly  residing  therein  does  noi  forfeit  his 
franchise  by  absence  from  the  territory  during 
such  time,  if  his  intention  to  change  his  resi- 
dence is  not  shown.  Berry  v.  Hull,  6  N.  Mex. 
643. 

Illustrations.  —  A  had  his  dwelling-house  at 
B.,  where  his  wife  and  family  resided,  but  he 
had  a  sawmill  and  store  and  was  postmaster 
in  the  township  of  C,  which  occasioned  him 
frequently  to  visit  that  place,  and  while  there 
he  used  to  board  with  one  of  his  men  in  a 
house  owned  by  himself.  It  was  held  that  A 
was  a  resident  of  B,  and  entitled  to  vote  there 
only.    Reg.  v.  Caesar,  11  U.  C.  Q.  B.  461. 

In  State  v.  Graham,  23  Neb.  68,  it  appeared 
that  a  voter  whose  competency  to  vote  at  a 
village  election  was  questioned,  was  a  single 
man  and  had  his  room  and  bed  in  the  house 
of  one  T.  in  the  village.  A  few  days  before 
the  election,  a  brother  of  T.,  with  his  family, 
came  to  T.'s  house,  and  there  not  being  suffi- 
cient accommodation  for  all,  the  voter  tem- 
porarily removed  his  room  to  the  house  of  a 
family  living  outside  the  corporation.  This 
was  done  only  for  a  temporary  purpose  and 
with  no  intention  to  change  his  residence.  It 
was  held  that  the  voter  was  competent. 

A  resident  voter  of  Illinois  in  1880  went  to 
the  state  of  Kansas,  and  there  pre-empted  a 


tract  of  land,  resided  on  the  land  for  two 
years,  and  while  there  made  oath  that  his 
home  and  actual  residence  were  on  the  pre- 
empted tract  of  land.  In  1882  he  returned  to 
Illinois,  but  made  several  statements  showing 
his  intention  of  returning  to  Kansas  when  he 
should  acquire  the  necessary  means  to  do  so. 
It  was  held  that  these  facts  showed  that  the 
voter  in  1880  had  abandoned  his  prior  domicil 
in  Illinois,  and  for  fully  two  years  had  his 
home  and  domicil  on  his  land  in  Kansas,  and 
that  his  return  to  Illinois  was  only  for  a  tem- 
porary purpose.    Moffett  v.  Hill,  131  111.  239. 

2.  Finality  Not  Essential.  —  Story  on  Confi.  of 
Laws,  §4.6;  Miller  v.  Thompson,  1  Bart.  El. 
Cas.  118;  Kreitzz/.  Behrensmeyer,  125  111.  141, 
8  Am.  St.  Rep.  349;  Pedigo  v.  Grimes,  113 
Ind.  148;  Shaeffer  v.  Gilbert,  73  Md.  66;  Put- 
nam v.  Johnson,  10  Mass.  488;  Sturgeon  v. 
Korte,  34  Ohio  St.  525;  Lower  Oxford  Con- 
tested Election,  11  Phila.  (Pa.)  641,  32  Leg.  Int. 
(Pa.)  450.  See  also  State  v.  Groome,  10  Iowa 
308;  Sears  v.  Boston,  1  Met.  (Mass.)  250; 
Holmes  v.  Greene,  7  Gray  (Mass.)  299;  Matter 
of  Ward,  29  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
187;  State  v.  De  Casinova,  1  Tex.  401. 

If  a  person  has  actually  removed  to  another 
place  with  an  intention  of  remaining  there  for 
an  indefinite  time  as  a  place  of  present  domi- 
cil, it  becomes  his  place  of  domicil  notwith- 
standing he  may  entertain  a  floating  intention 
to  return  at  some  future  period.  State  v. 
Frest,  4  Harr.  (Del.)  558. 

One's  residence  is  where  he  has  his  estab- 
lished home,  the  place  where  he  is  habitually 
present,  and  to  which,  when  he  departs,  he  in- 
tends to  return.  The  fact  that  he  may  at  a  future 
time  intend  to  remove  will  not  necessarily  de- 
feat his  residence  before  he  actually  does  re- 
move. It  is  not  necessary  that  he  should  have 
the  intention  of  always  remaining,  but  there 
must  be  no  intention  of  presently  removing. 
Berry  v.  Wilcox,  44  Neb.  82,  48  Am.  St.  Rep., 
706. 

The  habits  of  our  people,  compared  with 
many  other  nations,  are  migratory.  To  per- 
sons, especially  young  men,  in  many  most 
useful  occupations,  the  choice  of  a  residence 
is  often  experimental  and  temporary.  The 
home  is  chosen  with  intent  to  retain  it  until 
the  opportunity  shall  offer  of  a  better.  But  if 
it  be  chosen  as  a  home,  and  not  as  a  mere 
place  of  temporary  sojourn,  to  which  some 
other  . place,  which  is  more  truly  the  principal 
seat  of  the  affections  or  interests,  has  superior 
claim,  we  see  not  why  the  policy  of  the  law 
should  not  attach  to  it  all  the  privileges  which 
belong  to  residence,  as  it  is  quite  clear  that  it 
is  the  residence  in  the  common  and  popular 
acceptation  of  the  term.  Cessna  v.  Myers, 
Smith  El.  Cas.  60. 
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itinerant  Laborers.  —  The  home  of  a  person  is  more  or  less  stable  according  to 
the  character  of  his  occupation  ;  and  the  proper  rule  should  be,  to  find  out 
whether  the  person  has  any  other  prospective  home  to  which  he  expects  to  go 
at  any  specified  time.  As  to  the  right  of  laborers  employed  temporarily  in 
the  community,  there  seems  to  be  some  difficulty  in  adopting  a  rule  which  will 
not  do  injustice,  without  apparently  violating,  or,  at  least  limiting,  some  of  the 
principles  laid  down  as  settled  by  the  courts. 1 

(5)  Residence  for  Particular  Purposes.  —  In  the  constitutions  of  many  of 
the  states  it  is  provided  that  for  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by  reason  of  his  presence  or  absence 


In  Pedigo  v.  Grimes,  113  Ind.  148,  Elliott, 
J.,  said:  "  It  can  hardly  be  doubted  that  a 
man  living  in  Evansville  is  a  resident  of  that 
city,  although  he  may  intend  to  remove  to 
Indianapolis  either  at  a  fixed  time  or  at  an  in- 
definite period  in  the  future.  So,  if  a  man 
should  take  a  business  position  at  Blooming- 
ton,  intending  to  remain  as  long  as  the  busi- 
ness required,  he  would  acquire  a  residence  at 
that  place,  even  though  his  purpose  may  be  to 
return  at  some  future  time  to  the  place  of  his 
former  residence.  Of  course,  a  removal  with- 
out any  intention  of  making  the  place  the  dom- 
icil  would  not  secure  a  residence,  no  matter 
how  long  the  person  intended  to  remain;  but 
if  the  intention  was  to  make  the  place  the 
domicil,  a  legal  residence  would  be  acquired." 

1.  Domicil  of  Laborers.  —  This  difficulty  will 
be  more  fully  appreciated  when  we  consider 
that  a  man  of  the  ability  of  Judge  McCrary, 
and  one  so  familiar  with  the  principles  of  the 
law  of  elections,  in  a  report  made  by  him  in 
the  Forty-first  Congress  laid  down  principles 
greatly  at  variance  with  those  laid  down  in  a 
report  made  by  Mr.  Hoar  in  the  Forty-second 
Congress,  in  a  case  in  which  Judge  McCrary 
was  chairman  of  the  committee.  In  the  first 
case  Mr.  McCrary,  in  his  report,  said:  "  No 
person  is  a  legal  voter  under  the  constitution  of 
Kentucky  unless  he  be  a  resident  of  the  state, 
county,  and  voting  precinct.  *  *  *  A  tem- 
porary sojourner  was  not  a  resident  within  the 
legal  sense  of  that  term.  A  person  who  goes 
to  a  place  for  a  specified  purpose,  and  with 
the  intention  of  leavirg  it  when  that  purpose 
was  accomplished,  does  not  gain  a  residence, 
however  long  he  may  remain.  It  follows 
that  such  persons  as  went  into  any  of  the  pre- 
cincts in  question  for  the  purpose  of  working 
on  the  railroad,  and  with  the  intention  of 
leaving  it  when  the  road  should  be  com 
pleted,  had  not  the  right  to  vote.  The  com- 
mittee are  of  the  opinion  that  the  following 
rules  should  govern  in  determining  what 
votes  to  reject:  Whenever  it  appears  that  a 
person  came  into  the  precinct  for  the  purpose 
of  working  on  the  railroad,  that  he  resided  in 
a  temporary  habitation,  and  was  generally  re- 
garded as  a  temporary  inhabitant,  and  he 
actually  left  soon  after  the  road  was  completed, 
and  soon  after  the  election,  his  votes  should 
be  rejected."  Barnes  v.  Adams,  2  Bart.  El. 
Cas.  760.  This  report  was  a  unanimous  one, 
and  was  adopted  by  the  unanimous  vote  of 
the  house;  and  yet,  in  the  subsequent  case  of 
Cessna  v.  Myers,  Smith  El.  Cas.  60,  in  a  re- 
port presented  by  Mr.  Hoar,  which  is  very 
highly  spoken  of  by  Judge  McCrary,  this  doc- 
trine was  materially  modified. 
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After  a  lengthy  argument  Mr.  Hoar  lays 
down  these  principles: 

"  The  cases  of  the  railroad  laborers  and  con- 
tractors should  be  disposed  of  by  the  following 
rules: 

"  First.  Where  no  other  fact  appears  than 
that  a  person,  otherwise  qualified,  came  into 
the  election  district  for  the  purpose  of  working 
on  the  railroad  for  an  indefinite  period,  or  until 
it  should  be  completed,  and  voted  at  the  elec- 
tion, it  may  or  may  not  be  true  that  his  resi- 
dence was  in  the  district.  His  vote  having 
been  accepted  by  the  election  officers,  and  the 
burden  being  on  the  other  side  to  show  that 
they  erred,  we  are  not  warranted  in  deducting 
the  vote. 

"  Second.  Where,  in  addition,  it  appears  that 
such  voter  had  no  dwelling  house  elsewhere, 
had  his  family  with  him,  and  himself  consid- 
ered the  voting  place  as  his  home  until  his 
work  on  the  railroad  should  be  over,  we  con- 
sider his  residence  in  the  district  affirmatively 
established. 

Third.  On  the  other  hand,  where  it  appears 
that  he  elected  to  retain  a  home,  or  left  a  family 
or  a  dwelling  place,  elsewhere,  or  any  other 
like  circumstances  appear  negativing  a  resi- 
dence in  the  voting  precinct,  the  vote  should 
be  deducted  from  the  candidate  for  whom  it 
is  proved  to  have  been  cast." 

In  the  early  case  cf  Letcher  v.  Moore,  CI.  & 
H.  El.  Cas.  751,  the  votes  of  journeymen  me- 
chanics, and  of  all  other  laborers  having  no 
fixed  and  settled  residence,  but  remaining  for 
the  time  being  where  they  could  get  employ- 
ment, were  held  good.  See  also  Kreitz  v. 
Behrensmeyer,  125  111.  141,  8  Am.  St.  Rep. 
349- 

In  the  Allentown  Case,  Brightlv's  El.  Cas. 
475,  it  is  said:  "  Unmarried  men,  who  have 
fully  severed  the  parental  relation,  and  who 
have  entered  the  world  to  labor  for  them- 
selves, usually  acquire  a  residence  in  the  dis- 
trict where  they  are  employed,  if  the  election 
officers  be  satisfied  they  are  honestly  there 
pursuing  their  employment,  with  no  fixed  resi- 
dence elsewhere,  and  that  they  have  not  come 
into  the  district  as  '  colonisers,'  that  is,  for  the 
mere  purpose  of  voting,  and  going  elsewhere 
as  soon  as  the  election  is  held.  The  unmar- 
ried man  who  seeks  employment  from  point 
to  point,  as  opportunity  offers,  and  who  has 
severed  the  parental  relation,  becomes  a 
laborer,  producing  for  himself,  and  thus  adds 
to  the  productive  wealth  of  the  community  in 
which  he  resides,  being  willing  not  only  to  en- 
joy political  privileges,  but  also  to  assume  and 
discharge  political  and  civil  duties."  Cited  in 
Cessna  v.  Myers,  Smith  El.  Cas.  60. 
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while  employed  in  the  service  of  the  United  States;1  nor  while  engaged 
in  the  navigation  of  the  waters  of  the  state,  or  of  the  United  States,  or 
of  the  high  seas;*  nor  while  a  student  of  any  seminary  of  learning;3 
nor  while  kept  at  any  almshouse  or  other  asylum  or  institution  wholly 
or  partly  supported  at  public  expense  or  by  charity;4  nor  while  confined 


1.  Persons  Employed  in  Seryice  of  the  United 
States  —  Soldiers  and  Sailors.  —  Presence  in  the 
state  more  than  six  months  and  in  the  county 
more  than  thirty  days,  under  orders  as  a 
soldier  in  the  military  service  of  the  United 
States,  does  not  by  itself  entitle  a  person  to  be 
registered  as  a  voter.  Mere  presence  as  a 
soldier  of  the  United  States,  in  obedience  to 
military  orders,  does  not  make  a  residence,  in 
the  sense  of  the  constitution  and  laws  in  rela- 
tion to  the  elective  franchise.  Devlin  v. 
Anderson,  38  Cal.  92. 

A  man  who  has  enlisted  as  a  member  of  the 
marine  corps  of  the  United  States  navy 
acquires  no  residence  in  the  election  district 
wherein  the  marine  barracks  are  located. 
In  re  Green,  5  Fed.  Rep.  145. 

In  an  early  case  in  Congress,  where  there 
was  no  special  provision  against  the  right  of 
soldiers  to  gain  a  residence,  it  was  held  that 
one  did  not  gain  the  right  to  vote  by  being 
stationed  at  the  place  in  a  garrison.  Biddle 
v.  Wing,  CI.  &  H.  El.  Cas.  504. 

Residence  Abroad  in  the  Diplomatic  Service  of 
the  United  States  will  not  deprive  a  person  of 
his  residence.  Forsyth's  Case,  CI.  &  H.  El. 
Cas.  497. 

Residence  in  the  District  of  Columbia,  in  the 
Service  of  the  Government,  does  not  deprive  a 
person  of  a  right  to  vote  at  the  place  of  his 
former  residence,  unless  he  intends  to  change 
his  dwelling  place.  Dennis  v.  State,  17  Fla. 
389;  Hannon  v.  Grizzard,  89  N.  Car.  115.  But 
where  one  had  been  in  the  District  of  Columbia 
in  the  government  service  for  a  number  of 
years,  it  was  held  that  he  ceased  to  be  an  in- 
habitant of  the  state  where  he  had  resided,  so 
as  to  be  eligible  to  election  to  Congress. 
Bailey's  Case,  CI.  &  H.  El.  Cas.  411. 

Person  in  Railway  Mail  Service.  —  The  Consti- 
tution of  Missouri,  art.  8,  §  7,  provides  that 
"  for  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  a  residence  by  reason 
of  his  presence,  or  lost  it  by  reason  of  his  ab- 
sence, while  employed  in  the  service,  either 
civil  or  military,  of  this  state  or  of  the  United 
States."  It  was  held  that  one  in  the  United 
States  railway  mail  service,  whose  established 
home  is  with  his  father,  cannot,  by  reason  of 
his  boarding  at  a  hotel  in  another  township, 
vote  there.    Lankford  v.  Gebhart,  130  Mo.  621. 

2.  Residence  on  Board  Steamer.  —  An  unmar- 
ried man  employed  on  a  steamer  as  clerk  does 
not  by  his  residence  abroad  acquire  a  voting 
domicil  at  the  steamer's  home  port.  Howard 
v.  Skinner,  (Md.  1898)  40  Atl.  Rep.  379;  Jones 
v.  Skinner,  (Md.  1898)  40  Atl.  Rep.  381. 

3.  Students.  —  One  who  becomes  a  resident 
of  a  county  for  the  purpose  of  attending  col- 
lege, and  who  has  formed  no  intention  of  re- 
maining after  the  completion  of  his  college 
course,  is  not  entitled  to  vote  in  such  county. 
Vanderpoel  v.  O'Hanlon,  53  Iowa  246,  36  Am. 
Rep.  216.  See  also  Cessna  v.  Myers,  Smith 
El.  Cas.  60. 


Bodily  presence  and  an  intention  by  the  stu- 
dent to  remain  in  such  place  only  because  a 
student,  or  only  as  long  as  a  student,  do  not 
confer  domicil;  the  intention  must  be  more 
than  to  make  the  place  a  temporary  home,  or 
student's  home  merely;  it  must  be  an  inten- 
tion to  establish  an  actual,  real,  and  permanent 
home  in  such  place;  to  remain  there  for  an  in- 
definite period,  regardless  of  the  duration  of 
the  college  course.  Sanders  v.  Getchell,  76- 
Me.  158,  49  Am.  Rep.  606;  Fry's  Election 
Case,  71  Pa.  St.  302,  10  Am.  Rep.  698. 

For  other  cases  in  which  the  right  of  stu- 
dents to  vote  is  discussed,  see  Allentown  Case, 
Brightly 's  El.  Cas.  468;  Duffy  v.  Mason,  I 
Ells.  El.  Cas.  361;  Letcher  v.  Moore,  CI.  &  H. 
El.  Cas.  752;  Farlee  v.  Runk,  1  Bart.  El.  Cas. 
87;  Koontz  v.  Coffroth,  3  Cong.  El.  Cas.  147; 
Mickey  v.  Loomis,  Ohio  Senate  Journal,  1884; 
Morey  v.  Campbell,  48  Cong.  H.  Rep.  No.  1845. 

4.  Inmates  of  Poorhouses.  —  A  person  does  not 
forfeit  his  residence  in  a  precinct  in  which  he 
was  a  voter,  merely  by  becoming  a  county 
charge  and  an  inmate  of  the  poorhouse.  Dale 
v.  Irwin,  78  111.  170. 

A  pauper  remaining  at  the  county  poor- 
house,  and  sent  there  from  another  township, 
does  not  acquire  a  residence  in  the  township 
in  which  the  poorhouse  is  located,  so  as  to 
entitle  him  to  vote  in  the  latter  township. 
Clark  v.  Robinson,  88  111.  498. 

Soldiers'  Homes.  —  The  Soldiers'  Home,  in- 
corporated under  the  Act  of  1876  (c.  270,  N.  Y. 
Laws  of  1876),  is  an  "  asylum,"  and  its  in- 
mates are  supported  at  public  expense,  within 
the  purview  of  the  provisions  of  the  state  con- 
stitution (art.  2,  §  3),  declaring  that  "  for  the 
purpose  of  voting  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  *  *  * 
while  kept  at  any  almshouse  or  other  asylum 
at  public  expense."  The  fact  of  the  presence 
in  that  institution  of  an  inmate,  therefore, 
does  not  constitute  a  test  of  his  right  to  vote, 
and  is  not  to  be  considered  in  determining  that 
question;  he  must  find  the  requisite  qualifi- 
cations elsewhere.  Silvey  v.  Lindsay,  107 
N.  Y.  55. 

Section  3,  art.  5,  of  the  Constitution  ol  Kansas, 
disables  persons  kept  at  any  asylum  at  public 
expense  from  acquiring  a  residence  there  for 
voting  purposes.  Therefore  the  inmates  of  the 
State  Soldiers'  Home,  located  in  Ford  county, 
who  have  removed  there  from  other  parts  of  the 
state,  are  disqualified  from  participating  in  the 
elections  held  in  such  county.  Lawrence  v. 
Leidigh,  58  Kan.  594. 

The  rejection  of  a  vote  of  one  who  was  a 
permanent  member  of  a  soldiers'  home  in  an- 
other state,  and  who  was  not  permitted  to  leave 
it  without  a  furlough,  but  who  testified  he  had 
no  intention  of  changing  his  residence  to  that 
state,  will  not  be  disturbed  on  appeal.  Lank- 
ford  v.  Gebhart,  130  Mo.  621. 

The  Michigan  Soldiers'  Home  is  an  asylum 
within  the  meaning  of  section  5,  art.  7,  of  the 
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in  any  public  prison.1 

Such  Persons  May  Become  Residents.  —  The  effect  of  this  provision  is  not  to  dis- 
qualify such  persons  from  gaining  or  losing  a  residence,  but  renders  the  fact  of 
sojourn  or  absence  impotent  as  evidence  either  to  create  or  destroy  it ;  in  other 
words,  presence  or  absence  has  primarily  no  effect  upon  the  political  status  of 
such  person.2 

Borden  of  Proof  of  Residence.  —  The  presumption  is  that  a  person  belonging  to 
one  of  the  classes  mentioned  enters  or  leaves  the  community  for  a  particular 
purpose,  and  will  return  to  the  place  of  his  former  residence  whenever  that 
purpose  is  fulfilled.  If  such  person  essays  to  vote  in  the  place  of  his  present 
sojourn,  the  burden  is  upon  him  to  prove  his  residence  there,  and  this  must  be 
done  by  other  evidence  than  that  of  his  presence  in  the  community  for  the 
prescribed  period.3 


constitution,  which  provides  that  "  no  elector 
shall  be  deemed  to  have  gained  or  lost  a  resi- 
dence *  *  *  while  kept  at  any  almshouse 
or  other  asylum  at  public  expense."  Wolcott 
v.  Holcomb,  97  Mich.  361;  People  v.  Hanna, 
98  Mich.  515. 

Where  a  soldier,  at  the  time  of  his  admis- 
sion as  an  inmate  of  the  Michigan  Soldiers' 
Home,  has  a  legal  residence  in  a  township 
other  than  that  in  which  the  home  is  situated, 
he  does  not  lose  such  residence  while  he  re- 
mains such  inmate,  and  is  not  a  legal  voter  in 
the  latter  township.  Wolcott  v.  Holcomb,  97 
Mich.  361. 

A  Home  for  Aged  Men  is  an  institution  sup- 
ported wholly  or  in  part  at  public  expense  or  by 
charity,  within  the  meaning  of  section  3  of  arti- 
cle 2  of  the  Constitution  of  New  York,  as 
amended  in  1895.  Matter  of  Batterman,  14 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  213;  Matter  of 
Griffiths,  16  N.  Y.  Misc.  Rep.  (Oneida  County 
Ct.)  128. 

1.  Prisoners.  —  A  person  cannot  claim  a  resi- 
dence in  a  division  solely  upon  the  fact  of  his 
having  been  confined  in  a  prison  situated  in 
that  division.  In  re  Election  and  Registry  Acts, 
2  Brews.  (Pa.)  138. 

The  domicil  or  home  requisite  as  a  qualifi- 
cation for  voting  purposes  means  a  residence 
which  the  voter  voluntarily  chooses,  and  has  a 
right  to  take  as  such,  and  which  he  is  at  liberty 
to  leave  as  interest  or  caprice  may  dictate,  but 
without  any  present  intention  to  change  it; 
and  a  person  confined  in  a  prison  as  a  vagrant, 
under  successive  commitments  issued  at  his 
own  request  by  a  commissioner  of  charities 
and  correction,  does  not  gain  a  residence 
thereby.  A  prison  is  a  place  for  confinement 
for  all  except  the  keeper  and  his  family,  and  a 
person  cannot,  under  the  guise  of  a  commit- 
ment, go  there  as  a  prisoner,  having  a  right  to 
be  there  only  as  a  prisoner,  and  gain  a  resi- 
dence there.    People  v.  Cady,  143  N.  Y.  100. 

2.  Soldiers,  Students,  etc.,  May  Become  Resi- 
dents.—  Orman  v.  Riley,  15  Cal.  48;  People  v. 
Holden,  28  Cal.  124;  Sanders  v.  Getchell,  76 
Me.  158,  49  Am.  Rep.  606;  Lower  Oxford  Con- 
tested Election,  11  Phila.  (Pa.)  641.  32  Leg. 
Int.  (Pa.)  450. 

A  Person  Permanently  Residing  in  an  Almshouse 
may  elect  that  as  his  residence.  Sturgeon  v. 
Korte,  34  Ohio  St.  525.  See  also  Covode  v. 
Foster,  2  Bart.  El.  Cas.  600;  Taylor  v.  Read- 
ing, 2  Bart.  El.  Cas.  661;  Cessna  v.  Myers, 
Smith   El.   Cas.  60;    Lc  Moyne  v.  Farwell, 


Smith  El.  Cas.  406;  Campbell  -■.  Morey,  48 
Cong.  H.  Rep.  No.  1845. 

If  a  pauper  has  been  in  the  almshouse,  and, 
after  having  been  discharged,  he  remains  there 
in  the  employment  of  the  officers  of  the  institu- 
tion, he  will  have  gained  a  residence,  and  be 
entitled  to  registration  as  a  voter.  Registry 
Lists,  10  Phila.  (Pa.)  213,  31  Leg.  Int.  (Pa.)  332. 

Inmate  of  Veterans'  Home  May  Acquire  Resi- 
dence.—  A  provision  in  the  constitution,  that 
for  the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence 
while  kept  at  any  almshouse  or  other  asylum 
at  public  expense,  does  not  preclude  the  gain- 
ing of  a  residence  for  the  purpose  of  voting  by 
inhabitants  of  a  veterans'  home  or  infirmary, 
upon  proof  of  their  intention  to  acquire  a 
domicii  in  the  county  of  which  they  are  inhab- 
itants.   Stewart  v.  Kyser,  105  Cal.  459. 

An  Inmate  of  a  County  Infirmary,  who  has 
adopted  the  township  in  which  the  infirmary 
is  situated  as  his  place  of  residence,  having  no 
family  elsewhere,  and  who  possesses  the  other 
qualifications  required  by  law,  is  entitled  to 
vote  in  the  township  in  which  said  infirmary 
is  situated.  Sturgeon  v.  Korte,  34  Ohio  St. 
525- 

3.  The  Burden  Is  upon  a  Soldier  who  claims  the 
right  to  vote  where  stationed,  to  prove  his 
residence.  Election  Law,  9  Phila.  (Pa.)  497, 
29  Leg.  Int.  (Pa.)  196.  Compare  Orrran  v. 
Riley,  15  Cal.  48. 

The  Presumption  Is  Against  a  Student's  Right 
to  Vote  in  such  place,  if  he  comes  to  college 
from  out  of  town.  His  calling  the  place  his 
home,  or  believing  it  to  be  his  home,  does  not 
legally  make  it  such.  It  is  not  his  view  of  the 
fact  that  governs;  the  facts  themselves  govern 
the  question.  Each  case  must  depend  upon 
its  peculiar  facts.  Sanders  v.  Getchell.  76 
Me.  158,  49  Am.  Rep.  606. 

"  In  general,  it  may  be  said  that  an  intent 
to  change  one's  domicil  and  place  of  abode  is 
not  so  readily  presumed  from  a  residence  at  a 
public  institution  for  the  purposes  of  educa- 
tion, for  a  given  length  of  time,  as  it  would  be 
from  a  like  removal  from  one  town  to  another, 
and  residing  there  for  the  ordinary  purposes 
of  life;  and  therefore  stronger  facts  and  cir- 
cumstances must  concur  to  establish  the  proof 
of  change  of  domicil  in  the  one  case  than  in 
the  other.  But  where  the  proofs  of  change  of 
domicil,  drawn  from  the  various  sources  al- 
ready indicated,  arc  such  as  to  overcome  the 
presumption  of  the  continuance  of  the  prioi 
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A  Soldier  Can  Establish  His  Domicil  and  gain  a  residence  at  a  point  where  he  is 
stationed  by  taking  the  proper  and  appropriate  steps  to  do  so  independently 
of  his  employment.1 

And  the  Undergraduates  of  a  College  who  are  of  full  age  and  free  from  parental 
control,  and  who  regard  the  place  where  the  college  is  situated  as  their  home, 
having  no  other  to  which  to  return  in  case  of  sickness  or  affliction,  are  likewise 
as  much  entitled  to  vote  as  any  other  resident  of  the  place  pursuing  his  usual 
avocation.  The  place  where  the  college  is  situated  is  to  be  deemed  pro  hac 
vice  the  home  of  the  student.2 


domicil,  such  preponderance  of  proof,  concur- 
ring with  an  actual  residence  of  the  student  in 
the  town  where  the  public  institution  is  situ- 
ated, will  be  sufficient  to  establish  his  domicil, 
and  give  him  a  right  to  vote  in  that  town,  with 
other  municipal  rights  and  privileges."  Opin- 
ion of  Justices,  5  Met.  (Mass.)  590. 

In  Matter  of  Goodman,  146  N.  Y.  284, 
Finch,  J.,  said:  "  We  do  not  mean  to  say 
that  a  voter  may  not  change  his  legal  resi- 
dence into  a  new  district  in  spite  of  the  fact 
that  he  becomes  a  student  in  an  institution  of 
learning  therein,  but  the  facts  to  establish  such 
a  change  must  be  wholly  independent  and  out- 
side of  his  presence  in  the  new  district  as  a 
student,  and  should  be  /ery  clear  and  convinc- 
ing to  overcome  the  natural  presumption.  In 
the  present  case  there  were  no  such  facts. 
Presumably  rooms  in  the  seminary  rented  to 
students  are  to  be  occupied  only  during  the 
prescribed  period  of  study,  and  not  perma- 
nently as  a  residence,  and  there  was  nothing 
before  the  court  to  show  any  change  of  resi- 
dence beyond  the  temporary  presence  at  the 
institution  for  such  period  of  study.  This 
construction  obeys  literally  the  constitutional 
mandate,  and  does  not  necessarily  disfranchise 
a  single  citizen.  It  merely  recognizes  and  ap- 
plies the  admitted  truth,  acted  upon  at  every 
election,  that  the  voting  residence  may  be  in 
one  place  and  the  actual  abode  in  another. 
Usually,  perhaps  always,  the  voting  residence 
remains  unchanged  until  a  new  residence  is 
actually  acquired,  but  there  can  be  no  such 
acquisition  merely  by  an  abode  as  a  student  in 
an  institution  of  learning.  Something  else, 
beyond  that  fact  and  wholly  independent  of  it, 
must  occur  to  effect  the  change.  The  inten- 
tion to  change  is  not  alone  sufficient.  It  must 
exist,  but  must  concur  with  and  be  manifested 
by  resultant  acts  which  are  independent  of  the 
presence  as  a  student  in  the  new  locality.  It 
is  only  in  quite  exceptional  cases  that  such  a 
result  could  be  reached,  and  nothing  in  the 
one  before  us  takes  the  situation  out  of  the 
constitutional  rule."  Cited  and  approved  in 
Matter  of  Garvey,  147  N.  Y.  117. 

1.  How  a  Soldier  May  Acquire  Residence.  — 
Hunt  v.  Richards,  4  Kan  549;  Wood  v.  Fitz- 
gerald, 3  Oregon  568.  See  also  Orman  v. 
Riley,  15  Cal.  48;  People  v.  Holden,  28  Cal. 
124. 

But  in  Wigginton  v.  Pacheco,  5  Cong.  El. 
Cas.  3,  it  was  held  that  a  married  man  in  the 
military  service  as  a  signal  officer,  who  had 
moved  his  family  to  his  station,  and  had  ap- 
plied for  registry  and  been  registered,  had  not 
a  right  to  vote. 

This,  however,  seems  to  be  opposed  to  the 
principle  of  the  well-considered  case  of  Taylor 


v.  Reed,  3  Cong.  El.  Cas.  665,  in  which  the- 
committee  found  that  there  were  three  classes 
who  had  voted:  1st,  those  who  had  enlisted 
in  the  precinct,  and  had  resided  there  before 
they  had  enlisted,  whose  votes  should  be 
counted;  2d,  those  who  had  families  else- 
where, or  were  single  men  who  had  enlisted 
from  other  places,  whose  votes  should  be  re- 
jected; 3d,  those  who  were  married  men  who 
had  enlisted  from  other  places,  but  who  had 
moved  their  families  there,  and  rented  or  pur- 
chased property,  thus  giving  evidence  of  their 
intention  to  remain,  and  that  their  votes 
should  be  allowed  to  stand. 

2.  How  Students  May  Acquire  Residence.  — 
Dale  v.  Irwin,  78  111.  170;  Putnam  v.  Johnson, 
10  Mass.  488. 

Persons  otherwise  qualified  as  voters,  who 
come  to  the  seat  of  a  university  mainly  for  the 
purpose  of  obtaining  an  education,  who  are 
not  dependent  upon  their  parents  for  support, 
who  have  not  the  intention  of  returning  to 
their  parental  home  upon  the  completion  of 
their  studies,  who  are  accustomed  to  leave  the 
seat  of  the  university  during  vacation,  going 
wherever  they  might  find  employment,  and 
returning  to  the  university  when  the  term 
opens,  regarding  the  seat  of  the  university  as 
their  home,  and  having  no  purpose  formed  as 
to  their  movements  after  completing  their 
studies,  are  entitled  to  vote  at  the  seat  of  the 
university.  Berry  v.  Wilcox,  44  Neb.  82,  48 
Am.  St.  Rep.  706. 

A  Person  Who  on  Going  to  College  Abandons 
His  Previous  Home  is  not  debarred  from  gain- 
ing a  residence  at  the  college  during  the  time 
he  is  a  student  there.  Matter  of  Ward,  29 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  187;  Pedigo 
v.  Grimes,  113  Ind.  148.  Compare  Matter  of 
Goodman,  84  Hun  (N.  Y.)  53;  In  re  Garvey, 
(Supreme  Ct.)  32  N.  Y.  Supp.  689. 

In  Shaeffer  v.  Gilbert,  73  Md.  66,  the  appel- 
lee was  born  in  Harford  county,  and  lived 
there  with  his  mother  until  he  was  twenty- 
one  years  of  age.  He  then  removed  to  Balti- 
more city,  and  entered  Morgan  College  as  a 
student,  where  he  lived  for  seven  years  en- 
gaged in  the  prosecution  of  his  studies,  except 
during  vacation  when  he  was  employed  as  a 
waiter  at  different  summer  resorts,  and  when 
the  season  was  over  he  returned  to  the  college. 
While  thus  pursuing  his  studies  he  supported 
himself  entirely  by  his  own  efforts;  and  once 
a  year  he  visited  his  mother  in  Harford 
county,  remaining  there  each  time  two  or 
three  days.  Upon  his  arrival  at  the  age  of 
twenty-one  years  he  was  registered  as  a  voter 
in  Harford  county,  but  never  voted  there. 
Several  years  after  his  removal  to  Baltimore 
he  procured  a  transfer  of  his  registration  as  a 
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Pauperage. 


d.  Time  When  an  Acquired  Residence  Begins. — As  to  when  a 
newly  acquired  residence  may  be  said  to  begin,  no  rule  of  general  application 
can  be  stated,  but  each  case  must  be  determined  by  its  own  peculiar  facts.1 

e.  Residents  of  United  States  Territory  Within  the  State.  — 
Persons  who  reside  within  the  boundaries  of  a  state,  but  upon  territory  over 
which  the  United  States  government  exercises  exclusive  jurisdiction,  such  as 
Indian  8  and  military  3  reservations,  navy  yards,4  homes  for  disabled  soldiers,5 
and  the  West  Point  military  academy,6  are  not  to'be  deemed  residents  of  the 
states  within  which  such  institutions  are  situated.  This  does  not  apply,  how- 
ever, to  military  reservations  in  the  territories.7 

VI.  Disqualification  and  Disfranchisement  —  1.  Pauperage.  —  At  the 
Common  Law  the  receipt  of  alms  as  a  pauper  from  the  parish  authorities  was  held 


voter  in  Harford  county,  and  was  registered 
in  Baltimore,  where  he  afterward  voted,  and 
never  voted  elsewhere.  It  was  held  that  he 
was  a  resident  of  Baltimore  city,  and  was 
entitled  to  be  registered  in  the  precinct  in 
which  the  college  was  situated. 

1.  Time  When  Residence  Begins.  —  A  man's 
residence  may  be  said  to  begin  from  the  time 
at  which  he  removes  his  family,  although  he 
may  have  determined  to  remove,  and  may 
himself  have  gone  to  his  new  place  of  resi- 
dence, before  that  time.    Williams  v.  Whiting, 

1 1  Mass.  424;  Webster  Case,  Cushing's  El.  Cas. 
526;  Wigginton  v.  Pacheco,  5  Cong.  El.  Cas. 
13;  People  v.  Holden,  28  Cal.  123. 

In  Kellogg  v.  Hickman,  12  Colo.  256,  it  ap- 
peared that  the  voter  was  a  man  with  a  family, 
and  had  previously  resided  in  Kansas,  where 
he  had  been  interested  in  a  drug  store;  that 
he  went  to  Colorado  on  May  1st  and  looked 
around  a  couple  of  weeks  for  a  location. 
About  the  middle  of  May  he  went  back  to 
Kansas,  sold  his  interest  in  the  drug  store,  and 
broke  up  housekeeping.  He  returned  to  Colo- 
rado, leaving  his  wife  until  he  could  send  for 
her.  It  was  held  that  his  residence  in  Colo- 
rado did  not  commence  until  he  had  termi- 
nated his  residence  in  Kansas,  which  was 
about  the  middle  of  the  month,  the  exact  date 
not  appearing. 

A  former  resident  of  Iowa  wrote  to  his 
friends  at  S.,  in  Colorado,  with  reference  to 
locating  there.  He  leased  his  house  in  Iowa, 
terminating  his  residence  there,  and  left  his 
wife  visiting  in  Kansas  while  he  proceeded  to 
S.,  arriving  there  on  the  6th  day  of  May.  On 
the  7th  day  of  May  he  bought  a  lot  and  con- 
tracted for  the  erection  of  a  store  building 
thereon.  He  shortly  afterwards  bought  the 
relinquishment  of  a  claim  near  by  for  a  home 
and  brought  his  family  to  live  there.  It  was 
held  that  his  residence  in  Colorado  commenced 
on  the  7th  day  of  May.    Kellogg  v.  Hickman, 

12  Colo.  256. 

Where  a  resident  of  Georgia  went  to  the 
state  of  Alabama  for  the  purpose  of  settling 
there,  and  leased  land  and  purchased  materials 
for  the  erection  of  a  foundry,  and  returned  to 
Georgia  for  his  family,  and  after  some  deten- 
tion returned  with  his  family,  and  had  ever 
since  resided  in  Alabama,  it  was  held  that  lie 
did  not  lose  his  domicil  in  Georgia  or  acquire 
one  in  Alabama  until  his  actual  removal  to  the 
latter  state  with  the  intention  of  remaining. 
State  v.  Hallett,  8  Ala.  159. 

One  who  bought  and  look  possession  of  a 


farm,  and  with  two  of  his  sons  began  work  on 
it  with  the  purpose  of  making  it  his  perma- 
nent home,  though  he  did  not  bring  his  wife 
and  other  children  until  afterward,  acquired  a 
residence  for  voting  purposes  from  the  day 
he  took  possession.  Lankford  v.  Gebhart,  130 
Mo.  621. 

2.  Indian  Reservations.  —  Dailey  v.  Esta- 
brook,  1  Bart.  El.  Cas.  299;  Bennett  v.  Chap- 
men, 1  Bart.  El.  Cas.  204;  Morton  v.  Daily,  1 
Bart.  El.  Cas.  402;  Burleigh  v.  Armstrong, 
Smith  El.  Cas.  89. 

3.  Military  Reservations. —  In  his  Commen- 
taries on  the  Constitution  (§  1227),  Judge  Story 
in  treating  the  eighth  section  of  the  first  arti- 
cle of  the  Constitution,  authorizing  Congress  to 
exercise  exclusive  legislative  power  over  mili- 
tary reservations  obtained  by  the  consent  of 
the  state  in  which  the  same  are  situated,  says: 
"  The  inhabitants  of  those  places  cease  to  be 
inhabitants  of  the  state,  and  can  no  longer  ex- 
ercise any  civil  or  political  rights  under  the  • 
laws  of  the  state."  The  doctrine  resting  upon 
and  sustained  by  an  unruffled  current  of 
authority  seems  to  be  that  all  political  powers 
and  jurisdiction  over  a  military  reservation, 
not  expressly  retained  by  a  state,  are  surren- 
dered absolutely  to  the  general  government  by 

a  voluntary  transfer  of  lands  for  the  exclusive 
use  of  the  army  or  navy;  and  consequently  a 
person  residing  thereon  acquires  none  of  the 
constitutional  qualifications  of  an  elector. 
McMahon  v.  Polk,  10  S.  Dak.  296. 

4.  Navy  Yards.  —  Opinion  of  Justices,  1  Met. 
(Mass.)  580.  See  also  Com.  v.  Clary,  8 
Mass.  72. 

5.  Soldiers'  Homes.  —  When  territory  for  the 
erection  of  an  asylum  for  disabled  volunteer 
soldiers  is  purchased  by  the  United  States 
with  "  the  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,"  the  govern- 
ment of  the  United  States  is  invested  with  ex- 
clusive jurisdiction  over  the  same  and  its 
appurtenances;  and  the  inmates  of  such  asy- 
lum resident  within  such  territory,  being 
within  the  exclusive  jurisdiction  of  a  govern- 
ment other  than  that  of  the  state  within  whose 
boundaries  such  asylum  or  territory  may  be 
situated,  are  not  residents  of  such  state,  and 
are  not  entitled  to  vote  at  any  election  held 
within  and  under  the  laws  of  such  state. 
Sinks  v.  Reese,  19  Ohio  St.  306,  2  Am.  Rep. 
397- 

6.  /;/  re  Highlands,  (Supreme  Ct.)  22  N.  Y. 
Supp.  137. 

7.  Burleigh  v.  Armstrong,  Smith  El.  Cas.  89. 
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to  disqualify  a  person  from  voting  for  a  member  of  parliament.1  But  the 
alms  must  have  been  received  within  one  year  preceding  the  election;3  and 
the  disqualification  did  not  extend  to  alms  given  upon  extraordinary  occasions, 
such  as  an  accidental  injury,  or  a  case  of  sickness  in  the  time  of  an  epidemic.3 
In  the  United  states  pauperage  is  a  disqualification  under  some  of  the  constitu- 
tions. 1 

Removal  of  Disability.  —  A  person  who  has  been  a  pauper  may  vote  as  soon  as 
the  disability  is  removed.5 

2.  Want  of  Mental  Capacity.  —  Want  of  mental  capacity  to  comprehend  the 
act  of  voting  was  sufficient  at  common  law  to  debar  from  the  exercise  of 
suffrage  idiots,  lunatics,  persons  non  compos  mentis,  and  those  under  guardian- 
ship,0 and  the  constitutions  of  many  of  the  states  of  the  Union,  in  their  provi- 
sions conferring  the  elective  franchise,  contain  exceptions  to  this  effect.7 

Degree  of  Mental  Capacity  Required.  —  As  to  the  degree  of  mental  capacity 
required  of  a  voter,  Judge  McCrary  says:  "  When  a  vote  is  attacked  on  the 
ground  that  the  voter  who  cast  it  was  non  compos  mentis,  it  is  necessary  to 
establish  satisfactorily,  by  competent  evidence,  the  alleged  want  of  intelli- 
gence ;  and  the  test  would  probably  be  about  the  same  as  in  cases  where  the 
validity  of  a  will  is  attacked  on  the  ground  that  the  testator  was  not  of  sound 
mind  when  it  was  executed.  If  the  voter  knew  enough  to  understand  the 
nature  of  his  act  —  if  he  understood  what  he  was  doing  —  this  is  probably 
sufficient. "  s 

Senility.  —  The  vote  of  a  man  otherwise  qualified,  however,  who  is  neither  a 
lunatic  nor  an  idiot,  but  whose  faculties  are  simply  greatly  enfeebled  by  age, 
ought  not  to  be  rejected.9 


1.  Pauperage  —  At    Common  Law.  —  Dix  v. 

Kent,  63  L.  T.  N.  S.  641,  39  W.  R.  173,  55  J.  P. 
213. 

Persons  who  are  so  poor  that  they  must  be 
supported  at  public  expense,  cannot  vote. 
Registry  Lists,  10  Phila.  (Pa.)  213,  31  Leg.  Int. 
(Pa.)  332. 

2.  Cricklade  Case,  2  Luder's  El.  Cas.  365. 

3.  Cirencester  Case,  2  Fras.  El.  Cas.  453; 
Colchester  Case,  1  Peckw.  El.  Cas.  548. 

4.  Constitutional  Provisions.  —  See  the  consti- 
tutions of  Delaware,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  Rhode  Island, 
Texas,  and  West  Virginia. 

In  Missouri  and  South  Carolina  the  disabil- 
ity only  applies  to  persons  kept  at  a  poorhouse 
or  asylum  at  the  public  expense. 

In  Massachusetts  it  does  not  apply  to  any 
person  who  has  served  in  the  United  States 
army  or  navy  in  time  of  war  and  has  been 
honorably  discharged.  Stim.  Amer.  Stat.  Law 
252. 

The  constitutional  provision  excluding  pau- 
pers from  the  right  of  suffrage  does  not  in- 
clude former  paupers  who  work  in  the 
almshouse  for  money  wages,  but  it  does  in 
elude  those  who  work  for  mere  support.  Mur- 
ray's Petition,  5  W.  N.  C.  (Pa.)  9. 

The  Word  "  Pauper  "  Has  a  Precise  and  Techni- 
cal Meaning,  and  is  understood  to  mean  persons 
receiving  aid  and  assistance  from  the  public 
under  the  provisions  made  by  lav  for  the  sup- 
port and  maintenance  of  the  poor.  Opinion 
of  Justices,  11  Pick.  (Mass.)  538. 

6.  Removal  of  Disability.  —  By  the  third  arti- 
cle of  amendment  of  the  Massachusetts  consti- 
tution, the  disqualification  of  pauperism  is  not 
required  to  have  ceased  to  exist  for  any  defi- 
nite period  of  time,  in  order  to  entitle  a  man 
actually  free  from  such  disqualification,  and 


otherwise  qualified,  to  exercise  the  right  of 
suffrage.    Opinion  of  Justices,  124  Mass.  596. 

6.  Want  of  Mental  Capacity.  —  1  Bl.  Com. 
303;  Male  on  Elect.  165,  242;  Hey  wood 
County  Elect.  259;  In  re  Contested  Elections, 
1  Brews.  (Pa.)  104;  Covode  v.  Foster,  2  Bart. 
El.  Cas.  600. 

7.  Stim.  Amer.  Stai.  Law  251. 
It  is  competent  to  show  that  a  person  who 

voted  was  non  compos  mentis,  and  this  without 
a  finding  in  lunacy.  In  re  Contested  Elec- 
tions, 1  Brews.  (Pa.)  67. 

8.  Degree  of  Mental  Capacity  Required.  —  Mc- 
Crary on  Elections  (4th  ed.),  §  115. 

A  person  who  is  capable' of  doing  ordinary 
work  and  transacting  business,  who  knows 
money  and  its  value,  makes  his  own  contracts 
and  does  his  own  trading,  cannot  be  denied 
the  privilege  of  the  elective  franchise  on  the 
ground  of  a  want  of  mental  capacity;  nor  can 
it  be  denied  to  a  man  who,  though  laboring 
under  some  kind  of  illusion  or  hallucination 
not  extending  to  political  matters,  is  not  inca- 
pacitated thereby  for  the  general  management 
of  business.    Clark  v.  Robinson,  88  111.  498. 

9.  Senility.  —  Sinks  v.  Reese,  19  Ohio  St. 
306,  2  Am.  Rep.  397. 

In  an  early  English  case,  Oakhampton  Case. 
1  Fras.  El.  Cas.  166,  the  person  whose  vote 
was  objected  to  was  upwards  of  seventy-five 
years  of  age,  was  affected  with  a  paralytic 
tremor,  and  was  extremely  disconcerted  by  the 
noise  at  the  poll;  and  when  the  officers  asked 
him  for  whom  he  wished  to  vote,  he  could  not 
answer,  but  named  two  former  candidates; 
but  upon  the  noise  being  quieted,  in  answer  to 
a  question  by  his  wife  he  named  the  candi- 
dates of  one  party,  for  whom  he  had  promised 
to  vote;  and  it  was  held  that  his  vote  was 
good. 
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Lucid  intervals  in  Lunacy.  —  And  where  a  lunatic  has  lucid  intervals  so  as  to 

be  able  to  comprehend  the  questions  put  to  him,  he  is  entitled  to  vote  during 
those  intervals.1 

Deaf  and  Dumb  Persons.  —  Although  the  early  writers  on  elections  held  that 
deaf  and  dumb  persons  were  not  qualified  as  voters,  conformably  to  the  old 
doctrine  which  classed  these  persons  with  idiots,*  there  is  now  no  doubt  that 
if  they  are  of  sufficient  mental  capacity  they  are  competent  to  vote.3 

3.  Forfeiture  of  Citizenship.  —  As  the  right  of  suffrage  in  the  various  states 
depends  upon  citizenship  of  the  United  States,  if  Congress  passes  a  law  which 
deprives  any  class  of  persons  of  citizenship  such  persons  will  thereby  lose 
their  right  to  vote.4 

Deserters.  —  Thus  an  Act  of  Congress  providing  that  all  persons  who  have 
deserted  the  military  or  naval  service  of  the  United  States  shall  be  deemed 
and  taken  to  have  voluntarily  relinquished  and  forfeited  their  right  of  citizen- 
ship has  been  held  to  disfranchise  such  persons.5  But  a  deserter  must  have 
been  convicted  before  a  proper  tribunal  before  he  can  be  deprived  of  his 
suffrage,6  and  a  state  legislature,  it  seems,  has  no  power  to  pass  a  law  author- 
izing the  election  officers  to  reject  the  vote  of  a  man  who  is  merely  registered 
as  a  deserter.7 

4.  Crime.  —  For  reasons  of  public  policy  the  constitutions  of  most  if  not 
all  of  the  states  of  the  Union  confer  the  right  of  suffrage  only  during  good 
behavior,  and  declare  it  forfeited  by  the  elector  upon  his  conviction  of  a  crime 
of  such  character  as  presumptively  proves  him  no  longer  fit  for  its  exercise.8 
The  crimes  which  work  a  forfeiture  are  usually  those  of  the  higher  grades  pun- 
ishable by  imprisonment  in  the  penitentiary,  but  in  some  of  the  states  they 
include  misdemeanors  connected  with  the  right  of  suffrage. 


In  the  Bridgewater  Case,  I  Peckvv.  El.  Cas. 
106,  the  voter's  mind  had  become  disordered, 
so  he  frequently  lost  his  memory,  his  knowl- 
edge of  accounts,  and  of  the  value  of  money, 
so  he  could  do  but  little  at  his  trade;  but  he 
took  an  active  part  at  the  election  in  favor  of 
his  candidate,  and  his  vote  was  held  good. 

1.  Orme  on  Elect,  ior;  i  Rogers  on  Elect. 
104;  Bishop's  Castle  Case,  Heywood's  County 
Elect.  260. 

2.  Orme  on  Elect.  101;  Simeon  on  Elect.  24. 

3.  Rogers  on  Elect.  106;  Letcher  v.  Moore, 
CI.  &  H.  El.  Cas.  751.  See  generally  the  title 
Deaf  and  Dumb  Persons,  vol.  8,  p.  842. 

4.  Restitution  of  Civil  Rights  Does  Not  Confer 
Political  Rights.  —  A  pardon  by  the  President 
of  the  United  States  of  a  person  who  has  borne 
arms  against  it  has  the  effect  to  restore  such 
person  to  the  rights  and  privileges  of  a  citizen 
of  the  United  States;  but  it  will  not  have  the 
effect  without  the  assent  of  the  state,  where 
the  sovereign  power  has  excluded  him  from 
political  rights,  to  restore  him  to  the  exercise 
of  these  rights.  Ridley  v.  Sherbrook,  3  Coldw. 
(Tenn.)  569. 

5.  Hubert.  Rcily,  53  Pa.  St.  112. 

6.  Huber  v.  Reily,  53  Pa.  St.  112;  Gotcheus 
v.  Matheson,  58  Barb.  (N.  Y.)  152;  State  v. 
Symonds,  57  Me.  148. 

This  rule  has  not  been  followed  in  the  con- 
gressional cases.  And  in  the  cases  of  Delano 
v.  Morgan,  2  Bart.  El.  Cas.  168,  and  McKce  v. 
Young,  2  Bart.  El.  Cas.  458,  the  house  de- 
ducted the  votes  of  persons  shown  to  have  been 
deserters  by  other  evidence  than  the  record  of 
a  judgment  of  a  court-martial ;  but  in  there- 
cent  case  of  Garrison  v.  Mayo,  48  Cong.  II.  R. 
954,  the  committee  refused  to  deduct  the  votes 
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of  persons  alleged  to  have  been  convicted  of 
crime,  because  there  was  no  record  evidence 
of  their  conviction. 

7.  McCaffcrty  v.  Guyer,  59  Pa.  St.  109. 

8.  Disfranchisement  for  Crime.  —  U.  S.  v.  Wat- 
kinds,  6  Fed.  Rep.  152,  17  Sawy.  (U.  S.)  85. 

Under  the  provision  of  the  constitution 
which  gives  power  to  the  legislature  to  exclude 
from  suffrage  those  who  shall  thereafter  be 
convicted  of  bribery,  perjury,  forgery,  or  other 
crimes  or  high  misdemeanors,  one  who  has 
been  convicted  of  grand  larceny  is  deprived  of 
the  right  to  vote  by  virtue  of  a  statute  which 
provides  that  "any  person  convicted  of  robbery, 
forgery,  counterfeiting,  or  perjury,  or  other 
like  crime,  shall  forfeit  his  right  of  suffrage  and 
right  to  hold  office."  The  expression  "  or 
other  like  crime  "  includes  all  crimes  not  pre- 
viously specified  which  are  inconsistent  with 
the  common  principles  of  honesty  and  human- 
ity and  convict  the  perpetrator  of  degradation, 
depravity,  and  moral  turpitude.  Anderson  v. 
Winfree,  85  Ky.  597. 

Persons  convicted  of  the  offenses  of  mali- 
cious shooting  and  malicious  cutting,  which 
are  made  felonies  by  statute,  are  also  in- 
cluded.   Cowan  v.  Prowse,  93  Ky.  156. 

Petit  Larceny.  —  The  constitutional  provision 
which  disfranchises  all  persons  who  "  shall 
have  been  convicted  of  treason,  embezzlement 
of  public  funds,  malfeasance  in  office,  larceny, 
bribery,  or  other  crime  punishable  by  impris- 
onment in  the  penitentiary  "  (art.  8,  §  3), 
while  it  applies  to  all  felonies  not  specially 
named,  includes  all  gradesof  larceny,  or  other 
offenses  particularly  named,  whether  felonies 
or  misdemeanors;  consequently  a  person  con- 
victed of  petit  larceny  is  disfranchised  and 
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What  Constitutes  Conviction. — What  constitutes  a  "  conviction  of  any  crime  which 
is  punishable  by  imprisonment  in  the  penitentiary,"  within  the  meaning  of 
the  provision  as  embodied  in  the  constitutions  of  several  of  the  states,  has 
been  the  subject  of  some  contrariety  of  opinion.  It  has  been  held  that  the 
term  "  conviction  "  signifies  a  proving  or  finding  that  the  defendant  was  guilty, 
either  by  the  verdict  of  the  jury  or  his  plea  to  that  effect,  and  that  a  crime  is 
punishable  by  imprisonment  in  the  penitentiary  "  when  it  may  be  so  pun- 
ished, and  the  fact  that  a  milder  sentence  is  allowed  by  the  statute  and 
imposed  by  the  court  does  not  change  the  grade  or  character  of  the  offense.1 
But  an  examination  of  the  adjudged  cases  in  the  various  states  of  the  Union 
where  substantially  the  same  provision  is  in  force  will  show  that  it  is  not  the 
commission  of  the  crime,  nor  the  verdict  of  guilty,  nor  the  punishment  that 
may  be  inflicted,  but  the  final  judgment  of  the  court,  that  renders  the  culprit 
incompetent.  It  is  true  that  writers  and  judges  have  loosely  said  that  a  party 
is  convicted  on  the  finding  of  a  verdict  against  him,  and  it  is  true,  in  a  sense, 
that  he  has  been  convicted  by  the  jury,  but  not  until  sentence  is  pro- 
nounced is  he  convicted  by  the  law,  and  the  constitutions  must  be  presumed 
to  refer  to  the  conviction  imposed  by  the  law.2 

Restoration  of  Suffrage.  —  When  a  person  convicted  of  an  offense  which  entails 
a  forfeiture  of  franchise  has  received  a  pardon,  the  weight  of  authority  is  that 
the  pardon  releases  the  person  from  the  disabilities  imposed  by  the  convic- 
tion.3   But,  though  the  right  to  a  pardon  may  exist,  yet,  until  it  has  been 

means  that  a  judgment  of  final  condemnation 
has  been  pronounced  against  the  accused. 
Gallagher  v.  State,  10  Tex.  App.  469. 

It  cannot  be  said  that  a  person  has  been  con- 
victed of  a  crime,  so  as  to  render  him  inca- 
pable of  giving  testimony,  within  the  meaning 
of  section  235  of  the  criminal  code,  until  there 
has  been  a  judgment  rendered  on  the  verdict 
of  guilty.    Faunce  v.  People,  51  111.  311. 

"  To  authorize  the  loss  of  personal  privileges 
as  a  witness  or  voter,  there  must  be  adminis- 
tered the  appropriate  punishment  due  to  crime 
imputed  and  ascertained  by  a  jury  finding,  or 
confessed,  and  the  cause  must  come  to  an  end 
by  a  final  judgment  disposing  of  it.  Such 
must  be  understood  to  be  the  meaning  of  the 
term  'conviction,'  upon  which  is  dependent 
the  incurring  of  such  disabilities.  Until  this 
is  done,  and  the  cause  fully  disposed  of,  there 
has  been  no  condemnation  of  the  law,  nor  fol- 
low those  further  penal  consequences  to  the 
personal  status  of  the  criminal;  and  this  from 
that  benignant  rule,  adopted  in  the  construc- 
tion of  penal  statutes  of  doubtful  import,  which 
interprets  them  lavorably  towards  the  ac- 
cused." Davis,  J.,  in  State  v.  Houston,  103 
N.  Car.  383. 

3.  Restoration  of  Suffrage.  —  A  general  abso- 
lute pardon  relieves  the  person  to  whom  it  is 
granted  not  only  from  imprisonment,  but  from 
all  the  consequential  disabilities  of  the  judg- 
ment of  conviction,  and  restores  such  person  to 
the  full  enjoyment  of  his  civil  rights.  Wood 
v.  Fitzgerald,  3  Oregon  568.  See  also  Exp. 
Garland,  4  Wall.  (U.  S.)333;  Foreman  v.  Bald- 
win, 24  111.  298;  Perkins  v.  Stevens,  24  Pick. 
(Mass.)  277;  People  v.  Pease,  3  Johns.  Cas. 
(N.  Y.)  334;  Matter  of  Deming,  10  Johns.  (X. 
Y.)  233;  State  v.  Foley,  15  Nev.  64,  37  Am. 
Rep.  458.  Compare  Com.  v.  Fugate.  2  Leigh 
(Va.)  724. 

A  Pardon  by  the  President  of  the  United  States 

restores  the  right  of  suffrage  to  one  who  has 
been  deprived  of  the  right  by  a  conviction  of 
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disqualified  as  a  voter.  Anderson  v.  State,  72 
Ala.  187.  See  also  State  v.  Buckman,  18  Fla. 
267. 

A  Conviction  of  Crime  in  a  Federal  Court  has  the 

effect  to  exclude  the  person  convicted  from 
office  and  suffrage  in  this  state  as  if  convicted 
in  a  court  of  this  state  of  a  crime  against  its 
statute.  Cowan  v.  Prowse,  93  Ky.  156; 
Gandy  v.  State,  10  Neb.  243. 

But  in  New  York,  where  the  statute  enacts 
that  "  no  person  who  shall  have  been  con- 
victed of  an  infamous  crime  deemed  by  the 
laws  of  this  state  a  felony,  at  any  time  previ- 
ous to  an  election,  shall  be  permitted  to  vote 
thereat,  unless,"  etc.,  it  was  held  that  this 
statute  did  not  deprive  of  the  right  of  suffrage 
a  person  who  had  been  convicted  in  a  court  of 
the  United  States  of  uttering  a  counterfeited 
security  of  the  United  States,  such  offense 
being  created  by  section  5431  of  the  Revised 
Statutes  of  the  United  States.  U.  S.  v.  Barnabo, 
14  Blatchf.  (U.  S.)  74. 

Te3t  Oath  —  Mormonism.  —  Bigamy  and  polyg- 
amy  are  crimes  by  the  laws  of  the  United 
States,  and  by  the  laws  of  Idaho,  and  by  the 
laws  of  all  civilized  and  Christian  countries; 
and  to  call  their  advocacy  a  tenet  of  religion 
is  to  offend  the  common  sense  of  mankind. 
A  crime  is  none  the  less  so,  nor  less  odious, 
because  sanctioned  by  what  any  particular  sect 
may  designate  as  religion,  and  the  second 
subdivision  of  section  504,  Rev.  Stat,  of  Idaho, 
requiring  every  person  desiring  to  have  his 
name  registered  as  a  voter,  to  take  an  oath 
that  he  does  not  belong  to  an  order  that  ad- 
vises a  disregard  of  the  criminal  law  of  the  ter- 
ritory, is  not  open  to  any  valid  legal  objection. 
Davis  v.  Beason,  133  U.  S.  333;  Wooley  v. 
Watkins,  2  Idaho  555;  Innis  v.  Bolton,  2  Idaho 
407;  Hay  ward  v.  Bolton,  2  Idaho  417. 

1.  U.  S.  v.  Watkinds,  6  Fed.  Rep.  152,  7 
Sawy.  (U,  S.)  85. 

2.  Conviction  Defined.  —  The  word  "con- 
victed "  has  a  definite  signification  in  law,  and 
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actually  issued,  it  seems  that  the  disability  remains.1 

VII.  Registration  —  1.  Registration  in  the  United  States  —  a.  Power  to 
Enact  Registry  Laws.  — -  In  the  absence  of  any  limitation  or  prohibition 
in  the  constitution,  it  is  well  settled  that,  under  the  general  authority  of  the 
legislature,  registration  laws  may  be  passed,  provided  the  laws  are  such  as  will 
only  determine  the  qualification  of  the  voter,  and  not  such  as  add  to  the  con- 
stitutional qualifications.2 

b.  Necessity  for  Enactment  of  Registration  Laws.  —  In  some 
jurisdictions  the  state  constitution  expressly  directs  that  the  legislature  shall 
enact  registration  laws.  But  there  is  no  power  which  can  compel  the  legisla- 
ture to  obey  the  constitutional  mandate,  and  therefore  the  fact  that  it  has 
enacted  no  registration  law  will  not  render  subsequent  elections  invalid.3 

c.  Applicability  of  General  Registration  Laws  to  Particular 
ELECTIONS  AND  PLACES.  —  Though  the  registration  laws  provide  generally 
for  the  registration  of  voters  at  all  elections,  certain  provisions  contained  in 
such  laws  may  be  inapplicable  to  certain  classes  of  elections  or  to  certain  places 
or  districts,  and  will  not,  of  course,  be  applied  to  them.  This  is  a  mere  matter 
of  statutory  construction,  and  no  general  rule  can  be  deduced  from  the  deci- 
sions. The  cases  in  which  the  question  has  arisen  will  be  found  in  the  note 
below.4 


crime  in  a  federal  court.  Cowan  z\  Prowse, 
<j3  Ky.  156;  Jones  v.  Board  of  Registrars,  56 
Miss.  766,  31  Am.  Rep.  385. 

1.  Campbell  v.  Morey,  48  Cong.  H.  R.  No. 
1845. 

2.  Legislative  Power  to  Enact  Registry  Laws. 

—  Capen  v.  Foster,  12  Pick.  (Mass.)  485,  23 
Am.  Dec.  632;  Byler  v.  Asher,  47  111.  101; 
State  v.  Baker,  38  Wis.  71;  Edmonds  v.  Ban- 
bury, 28  Iowa  267,  4  Am.  Rep.  177;  Page  v. 
Allen,  58  Pa.  St.  338,  98  Am.  Dec.  272. 

In  Com.  v.  McClelland,  83  Ky.  686,  it  was 
held  that  under  the  Const,  of  A'entueky,  art.  8, 
§  4,  providing  that  the  right  to  free  suffrage 
shall  be  supported  by  laws  regulating  elec- 
tions, the  legislature  had  power  to  provide  for 
the  registration  of  voters.  See  supra,  this 
title,  The  Right  of  Suffrage  and  Regulations  in 
General. 

3.  Constitutional  Provisions  Requiring  Enact- 
ment of  Registration  Laws  —  Effect  on  Elections  of 
Absence  of  Such  Laws.  —  The  Constitution  of 
South  Carolina,  adopted  in  1868,  required  the 
legislature  to  pass  a  registration  law,  but  none 
had  been  passed  before  the  presidential  elec- 
tion in  1876.  Objections  to  counting  the  elec- 
toral vote  of  the  state,  for  this  reason,  were 
made  before  the  electoral  commission.  In 
reply  to  these  objections  it  was  said  that  the 
Constitution  of  the  United  States  had  devolved 
the  duty  of  directing  the  manner  of  appointing 
presidential  electors  on  the  legislatures  of  the 
states,  and  that  the  requirement  of  the  state 
constitution  could  not  bind  the  legislature  so 
far  as  such  elections  were  concerned.  There 
was  no  difference  of  opinion  upon  this  point 
between  the  commissioners,  Messrs.  Abbott 
and  Bayard  expressly  holding  it  to  be  of  no 
validity.  Mr.  Commissioner  Abbott,  in  speak- 
ing of  the  laws  of  the  state  as  being  calculated 
to  promote  fraud,  said:  "  But  although  this 
is  reprehensible  in  the  highest  degree,  and 
shows  the  fraudulent  intent  of  the  partv  in 
power,  I  agree  it  does  not  furnish  a  sufficient 
reason  to  reject  the  vote  of  the  state.  The 
law  certainly  is  mandatory  upon  the  lcgisla- 
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ture;  but  if  that  body  refuses  to  obey,  to  do  its 
duty,  and  execute  the  mandate,  by  making  a 
law  to  provide  for  registration,  such  a  refusal, 
however  fraudulent,  cannot  deprive  the  state 
and  its  people  of  the  right  to  vote.  Any  other 
construction  would  put  an  end  to  the  govern- 
ment and  prevent  the  people  from  electing  any 
officers,  state  or  national."  Cong.  Rec,  vol. 
5,  pt.  4,  237. 

Section  7  of  Article  6  of  the  Constitution  of 
Washington  provides  as  follows:  "  The  legis- 
lature shall  enact  a  registration  law,  and  shall' 
require  a  compliance  with  such  law  before  any 
elector  shall  be  allowed  to  vote;  provided,  that 
this  provision  is  not  compulsory  upon  the 
legislature  except  as  to  cities  and  towns  hav- 
ing a  population  of  over  five  hundred  inhabit- 
ants. In  all  other  cases  the  legislature  may  or 
may  not  require  registration  as  a  prerequisite 
to  the  right  to  vote,  and  the  same  system  of 
registration  need  not  be  adopted  for  both 
classes."  It  has  been  held  that  this  provision 
did  not  require  a  registration  law  to  authorize 
the  holding  of  an  election  in  a  city  of  more 
than  five  hundred  inhabitants.  "  Our  conclu- 
sion," said  the  court,"  is  that  the  right  to  vote 
in  this  state  at  any  election,  general  or  special, 
resides  in  those  possessing  the  qualifications 
prescribed  by  §  1,  art.  6,  of  the  constitution, 
subject  only  to  compliance  with  such  reason- 
able provisions  respecting  registration  and 
regulating  the  exercise  of  the  right,  as  the 
legislature  may  provide,  but  the  mere  failure 
or  neglect  of  the  legislature  to  make  any  pro- 
vision for  registration  docs  not  operate  to  de- 
prive those  having  the  qualifications  of  the 
constitution  from  exercising  the  elective  fran- 
chise." Stallrup  -'.  Tacoma,  13  Wash.  141. 
Sec  also  Seymour  v.  Tacoma,  6  Wash.  138, 
427,  wherein  the  validity  of  the  same  election 
was  in  question. 

4.  Applicability  of  Registration  Laws  to  Special 
Elections.  —  Smith  v.  Skagit  County,  45  Fed. 
Rep.  725;  Phillips  v.  Corbin,  8  Colo.  App.  346; 
People  7  .  Bates.  (Colo.  1897)  51  Pac.  Rep.  162; 
Gooding  v.  Brown,  22  Fla.  437;  Davis  v.  Daw- 
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d.  What  Constitutes  a  Registration  Law.  —  Under  the  laws  of  the 
United  States,  statutes  providing  for  assessment  lists,  upon  which  the  names 
of  parties  must  be  placed,  and  for  the  correction  of  such  lists  by  the  assessors 
and  by  a  court,  and  providing  that  a  person  cannot  vote  unless  his  name  is 
upon  such  lists,  are  in  effect  a  system  of  registration ;  and  for  this  reason  the 


son,  go  Ga.  817;  Madison  v.  Wade,  88  Ga.  699; 
Carver  v.  Dawson,  99  Ga.  7;  Heilbron  v.  Cuth- 
bert,  96  Ga.  312;  Stephens  v.  Albany,  84  Ga. 
630;  Kaigler  v.  Roberts,  89  Ga.  476;  Smith  v. 
Stephan,  66  Md.  381;  Claybrook  v.  Rocking- 
ham County,  114  N.  Car.  453. 

In  Madison  v.  Wade,  88  Ga.  699,  it  was  held 
that  while  the  Act  of  1877  (p.  174)  conferred 
authoiity  on  the  city  council  of  Madison  to  re- 
quire registration  of  persons  qualified  to  vote 
at  any  corporate  election,  and  iherefore  at  an 
election  to  approve  the  local  school  act  of  1889, 
yet,  as  no  ordinance  comprehensive  enough  to 
include  this  latter  election  had  been  passed 
when  the  election  was  held,  the  only  elective 
body  to  which  the  school  act  could  then  be 
submitted  was  the  legally  qualified  voters  of 
the  city  irrespective  of  registration.  The  ex- 
isting registration  ordinance,  it  was  held,  ap- 
plied only  to  elections  for  municipal  officers. 

In  Davis  v.  Dawson,  90  Ga.  817,  it  was  held 
that  it  was  not  necessary,  under  that  provision 
of  the  Act  of  September  I,  1891,  amending  the 
charter  of  Dawson,  which  declares  that  all 
male  citizens  of  the  state  residing  in  the  city 
who  are  entitled  to  vote  for  members  of  the 
general  assembly  shall  be  entitled  to  vote  at  an 
election  for  municipal  officers,  that  one  other- 
wise qualified  and  offering  to  vote  should  have 
registered  with  the  tax  receiver  of  Terrell 
county  (which  embraces  the  city  of  Dawson) 
in  the  manner  prescribed  by  the  Act  of  Septem- 
ber 29,  1887.  The  local  act  for  the  registration 
of  voters  in  Terrell  county  applies  only  to  elec- 
tions for  officers  designated  in  that  act,  and 
does  not  apply  to  municipal  elections  in  the 
city  of  Dawson.  That  city  having  a  system  of 
registration  for  municipal  elections,  compli- 
ance with  its  provisions  should  be  necessary 
to  entitle  one  to  vote  in  such  elections,  but  it 
is  not  the  purpose  of  the  law  to  have  two  dis- 
tinct and  separate  systems  of  registration 
operating  upon  the  same  election. 

Election  for  Issuance  of  County  Bonds.  —  In 
Kaigler  v.  Roberts,  89  Ga.  476,  it  was  held 
that  a  local  act  for  the  registration  of  voters  in 
a  given  county  which  declared  it  unlawful  to 
vote  at  any  election  without  first  having  regis- 
tered, and  then  proceeded  to  require  registra- 
tion biennially  in  those  years  in  which  elections 
should  be  held  for  governor,  members  of  the 
general  assembly,  members  of  Congress,  and 
presidential  electors,  applied  only  to  voting  at 
elections  for  the  officers  designated  in  the  act, 
leaving  the  general  law  to  operate  upon  all 
other  elections,  including  an  election  held 
under  the  code,  §  508/  et  seq.,  to  determine 
whether  a  county  debt  should  be  created  by 
issuing  bonds  for  a  public  object,  such  as  the 
erection  of  a  new  court-house  for  the  county. 
See  also  Stephens  v.  Albany,  84  Ga.  630. 

City  Election  for  Purchase  of  Water  Works.  — 
Where  a  registration  law  (Gen.  Stat.  Wash., 
c.  8,  §  467)  declares  that  it  shall  apply  to  all 
elections  for  municipal  and  other  offices,  it 
does  not  apply  to  elections  to  decide  upon 


propositions  for  the  purchase  of  water  works 
and  light  plants  by  the  city  and  bonding  the 
city  to  pay  for  them.  Seymour  v.  Tacoma,  6 
Wash.  138. 

Election  for  Validating  City  Warrants.  —  Nor 

under  such  a  statute  is  registration  necessary 
for  a  municipal  election  held  under  a  statute 
(Act  Wash.  March  3,  1893)  providing  for  an 
election  to  provide  means  for  validating  war- 
rants and  other  evidences  of  indebtedness  on 
the  part  of  a  city.  Graves  v.  Seattle,  8  Wash. 
248. 

Local  Option  Elections.  —  Const.  Miss.  1890, 
§  251,  providing  that  "  electors  shall  not  be 
registered  within  four  months  next  before  any 
election  at  which  they  may  offer  to  vote,"  and 
Code  1892,  §  3615,  directing  that  at  any  time 
not  within  four  months  of  an  election  electors 
may  be  registered,  have  reference  to  elec- 
tions contemplated  by  the  constitution  and  not 
to  local  option  elections  held  under  section 
1610  of  the  Code.    Bew  v.  State,  71  Miss.  1. 

Election  upon  Issue  of  School  Bonds.  —  In  Lu- 
zader  v.  Sargeant,  4  Wash.  299,  it  was  held 
that  the  law  of  1890  providing  for  the  regis- 
tration of  voters  at  elections  has  no  application 
to  school  elections  under  the  general  school 
law  of  that  year. 

Localities  Held  Exempt  from  Operation  of  Regis- 
tration Laws.  —  The  Kansas  Act  of  March  2, 
1889  (Laws  1889  c.  206),  relating  to  the  regis- 
tration of  voters  "  in  cities  of  the  first  class, 
where  the  metropolitan  police  law  is  or  may 
be  in  force,  and  where  more  than  six  thousand 
votes  were  cast  at  the  general  election  in  No- 
vember, 1888,  or  shall  be  so  cast  at  any  future 
general  election,"  applies  only  to  cities  of  the 
first  class  where  more  than  six  thousand  votes 
have  been  cast  either  at  the  general  election  in 
November,  1888,  or  at  some  general  election 
since  then.  State  v.  Shepherd,  42  Kan.  360. 
See  also  State  v.  Leavitt,  33  Neb.  285. 

County  -  seat  Elections  —  Newly  Organized 
County.  —  Chapter  89  of  the  Laws  of  Kansas  of 
1881,  which  provides  generally  for  the  regis- 
tration of  voters  at  county-seat  elections,  has 
no  application  to  the  first  election  held  in  a 
newly  organized  county.  State  v.  Hamilton 
County,  35  Kan.  640. 

Counties  Bordering  on  the  Missouri  River.  — 
Acts  of  Dakota  1873,  c.  16,  §  26,  bounding 
Buffalo  county  by  the  Missouri  river,  has  the 
effect  of  making  the  river  the  boundary  of 
the  county  notwithstanding  the  portion  of  the 
county  on  the  river  is  an  Indian  reservation, 
and  this  county  is  therefore  within  the  registry 
act  of  18S1,  c.  122,  which  applies  in  terms  to 
counties  bordering  on  the  Missouri  river. 
Farren  v.  Buffalo  County,  5  Dakota  36. 

Repeal  of  Special  City  Charter.  —  In  State  v. 
Frazier,  98  Mo.  426,  it  was  held  that  the  con- 
stitutional provision  regarding  the  power  and 
duty  of  the  general  assembly  in  respect  to  the 
registration  of  voters  (art.  S,  §  5)  was  designed 
to  have  a  prospective  operation  only;  that  it 
was  not  designed  to  repeal  any  law  on  the  sub- 
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appointment  of  supervisors  of  elections  in  cases  of  congressional  elections  was 
held  to  be  authorized  before  the  Act  of  Congress  providing  for  federal  super- 
visors was  repealed.1 

e.  Appointment,  Qualifications,  and  Tenure  of  Registrars.  — 
The  manner  of  appointing  registrars,  their  qualifications,  and  their  tenure, 
removal,  registration,  etc.,  are  of  course  matters  depending  purely  upon  the 
construction  of  the  registration  laws.  Decisions  on  these  matters  will  be 
found  in  the  note  below.2 

/.  Correction  of  Register.  —  When  the  name  of  a  person  not  qualified 
to  vote  is  placed  on  the  registration  list  or  when  the  officers  refuse  to  register 
a  person  qualified  to  vote,  the  statutes  in  some  states  provide  for  the  correc- 
tion of  the  list  on  application  to  the  judges  of  certain  courts,  who  are  author- 
ized on  proper  notice  to  order  the  name  in  question  to  be  stricken  from  or 
added  to  the  list  as  the  case  may  require.3 


ject  existing  at  the  time  of  its  adoption;  and 
therefore,  that  part  of  the  charter  of  the  city  of 
Rolla,  incorporated  by  special  act  previous  to 
the  adoption  of  the  constitution  of  1875  (Laws 
1865,  p.  451,  art.  5)  providing  for  the  registra- 
tion of  voters  at  city  elections,  was  not 
repealed. 

1.  What  Constitutes  a  Begistration  Law.  —  In 

re  Supervisors  of  Election,  1  Fed.  Rep.  1. 

2.  Appointment.  —  See  Meyers  v.  Pond,  86 
Cal.  64,  in  regard  to  the  number  of  persons  to 
be  appointed  as  a  board  of  precinct  registration 
in  the  city  and  county  of  San  Francisco,  under 
Pol.  Code  California,  §  1 142,  as  amended  by 
Act  of  March  20,  1889.  See  infra,  this  title, 
Election  Officers. 

Qualification  Dependent  upon  Affiliation  with 
Political  Party.  —  In  Jaquith  v.  Selectmen  of 
Wellesley,  (Mass.  1898)  50  N.  E.  Rep.  538,  it 
was  held  that  it  was  not  necessary  that  the 
registrar  should  be  recognized  as  in  regular 
standing  by,  or  should  in  all  things  act  with, 
the  predominant  faction  or  division  of  that 
leading  political  party  which  he  was  appointed 
to  represent.  The  statute  (Act  1893,  c.  417, 
§  28)  provided  that  registrars  of  voters  must 
be  so  appointed  that  the  members  of  each 
board  should  equally,  or  as  equally  as  pos- 
sible, represent  the  two  political  parties  which 
at  the  next  preceding  state  election  were  the 
two  leading  political  parties.  Section  29  pro- 
vided that     whenever  upon  written  complaint 

*  *  *  to  the  selectmen  of  a  town  and  after 
notice  and  hearing,  it  shall  appear  that  a 
registrar  of  voters  other  than  the  *  *  * 
town  clerk  has  ceased  to  act  with  the  political 
party  which  he  was  appointed  to  represent,  the 

*  *  *  selectmen  shall  remove  such  registrar 
from  office."  The  court  said:  "The  purpose 
of  the  election  and  caucus  laws  is  to  enable 
those  who  have  the  elective  franchise  to  exer- 
cise it  freely  and  safely,  and  to  make  it  certain 
that  the  will  of  the  electors  there  exercised 
shall  be  truly  ascertained  and  given  effect.  It 
is  not  the  purpose  of  these  laws  to  enforce 
discipline  within  any  political  party  or  to  en- 
able one  division  or  faction  of  a  political  party 
to  obtain  or  to  retain  control  of  the  party 
organization." 

Appointment  of  Nonresident  as  Begistry  Agent. 
—  In  the  absence  of  a  direct  statutory  require- 
ment that  a  registry  agent  shall  be  a  resident 
of  the  district  wherein  he  is  to  officiate,  the 
commissioners  may  appoint  a  nonresident  of 
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the  district  to  that  office  in  remote  precincts. 
Stinson  v.  Sweeney,  17  Nev.  309. 

Besignation  of  Begistrars.  —  In  Coleman  v. 
Sands,  87  Va.  689,  it  was  held  that  until  the 
resignation  of  a  registrar  has  been  accepted, 
expressly  or  impliedly,  by  the  electoral  board, 
his  resignation  is  inoperative  and  he  remains 
in  office. 

3.  Power  of  Judge  to  Strike  from  or  Add  to  List 

—  New  York.  —  In  Matter  of  Ward,  29  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  187,  it  was  held  that 
the  power  given  to  the  judicial  officers  to  cor- 
rect the  registration  is  in  the  nature  of  a  revi- 
sion of  the  ministerial  action  of  the  inspectors, 
and  not  of  any  judicial  action;  that  the  in- 
spectors of  election  have  no  power  to  deter- 
mine questions  of  fact  as  to  residence,  etc., 
which  involve  judicial  discretion ;  and  that  the 
logical  conclusion  follows  that  a  judge  may 
not  by  such  a  statutory  power  strike  a  name 
from  the  list  which  the  inspectors  of  election 
could  not  strike  from  the  registry. 

In  Matter  of  Hamilton,  80  Hun  (N.  Y.)  511. 
it  was  held  that  the  board  of  registration  act 
only  ministerially  in  receiving  and  registering 
the  name  of  a  voter,  and  must,  therefore,  regis- 
ter all  who  conform  in  their  application  for 
registration  to  the  formal  requirements  of  law 
and  must  refuse  registration  to  any  one  who 
may  fail  in  such  conformation;  People  v.  Bell, 
119  N.  Y.  175;  and,  therefore,  it  is  only  when 
such  board  fail  in  the  discharge  of  such  minis- 
terial duty  that  the  judge  can  compel  by  order 
the  performance  of  such  ministerial  duties,  un- 
der the  provisions  of  the  Act  of  1892,  c.  680, 
§  37- 

In  Matter  of  Goodman.  146  NT.  Y.  289, 
affirming  84  Hun  (N.  Y.)  53,  it  was  held  that 
a  judge  at  chambers  has  the  right  to  strike 
from  the  registry  list  the  name  of  a  person  not 
qualified  as  a  voter  in  the  election  district  and 
who  cannot  become  so  qualified  before  elec- 
tion. 

Notice  on  Application  to  Strike  Name  from  List. 

—  In  the  Matter  of  Griffiths,  16  N.  Y.  Misc. 
Rep.  (Oneida  County  Ct.)  128,  it  was  held  that 
an  order  to  show  cause  why  the  name  of  a  per- 
son should  not  be  stricken  from  a  registry  list 
need  not  be  served  upon  any  one  except  such 
person,  although  the  order  provides  for  service 
upon  others,  as  the  statute  does  not  require 
service  upon  others,  and  such  provision  in  the 
order  may  be  treated  as  surplusage. 

Appeal  from Docision  of  Judgs.  —  In  New  York 
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g.  Inspection  of  Register.  —  The  registration  books  are  public  records, 
and  therefore  the  public  has  the  right  of  access  to  them  for  the  purpose  of 
inspection,  under  reasonable  regulations,  so  as  not  to  interfere  with  the  official 
duties  of  the  registration  officers;  and  this  right  of  inspection  gives  also,  under 
the  common  law,  the  right  to  take  copies  therefrom,1  which  right  may  be 
enforced  by  mandamus.* 

h.  Persons  Entitled  to  Register.  —  The  registration  laws  being  in- 
tended to  provide  a  mode  for  ascertaining  who  are  entitled  to  vote,  it  follows 
that  all  persons  entitled  to  vote  are  entitled  to  have  their  names  placed  upon 
the  registry  list,3  provided,  of  course,  that  they  comply  with  all  valid  statu- 

trar  of  voters  is  not  merely  ministerial,  but 
quasi  judicial,  and  that  the  entries  made  by 
him  concerning  the  qualifications  of  a  voter 
are  the  findings  of  an  officer  charged  with  the 
public  duty  of  determining  their  correctness, 
and  as  such  should  not  be  disturbed  by  the 
court  until  their  falsity  has  been  established 
by  sufficient  evidence.  Langhammer  v.  Mun- 
ter,  80  Md.  518. 

Hearing  After  Election.  —  The  court  has  juris- 
diction to  hear  and  determine  an  appeal  from 
the  decision  of  a  registrar  of  voters,  after  the 
election,  where  the  appeal  was  taken  before 
such  election,  unless  there  is  some  statutory 
provision  to  the  contrary.  Baltimore  v.  Fled- 
derman,  67  Md.  161. 

Reinstating  Name.  —  Under  the  statutes  of 
Maryland,  a  voter  whose  name  had  been 
stricken  from  the  registry  list  of  a  city  for  fail- 
ure to  present  a  certificate  that  his  name  had 
been  stricken  from  the  list  in  a  city  where  he 
had  formerly  resided,  is  entitled  to  reinstate- 
ment upon  presentation  of  such  certificate  on 
the  day  fixed  for  applications  for  reinstate- 
ments.   Rellihan  v.  Titlow,  74  Md.  77. 

1.  Right  to  Take  Copies  of  Registration  Books. 
—  In  Clay  v.  Ballard,  87  Va.  787,  it  was  held 
that  the  Code  of  Virginia,  §  84,  providing  that 
the  registration  books  shall  "  at  all  times  be 
open  to  public  inspection,"  was  primarily  in- 
tended as  a  safeguard  against  fraud,  and 
ought  therefore  to  be  literally  rather  than 
strictly  construed;  and  though  a  registrar  is 
not  allowed  compensation  for  time  lost  on  ac- 
count of  the  inspection  of  such  books  under  his 
supervision,  yet  any  citizen  is  entitled  not  only 
to  inspect  such  books,  but  also  to  take  copies 
thereof.  See  also  In  re  Depriest,  43  Fed.  Rep. 
911,  as  to  the  right  of  the  federal  supervisors 
of  election  to  inspect  registration  books  under 
Rev.  Slat.  (U.  S.),  §  2026  (since  repealed). 

Right  to  Take  Copies  of  Enrolment  Books  of 
Political  Party.  —  In  People  v.  General  Com- 
mittee, 25  N.  Y.  App.  Div.  339,  it  was  held 
that  any  member  of  the  Republican  organiza- 
tion of  Erie  county,  New  York,  was  entitled  to 
make  a  copy  of  the  enrolment  books  contain- 
ing the  names  of  the  members  of  the  party 
qualified  to  vote  at  the  next  primary,  the  en- 
rolment having  been  made  for  the  benefit  of 
the  party;  but  it  was  conceded  that,  in  so 
doing,  he  could  not  take  unnecessary  time,  or 
interfere  with  the  right  of  any  other  member 
of  the  party  to  examine  the  books. 

2.  Mandamus  to  Enforce  Right.  —  People  v. 
General  Committee,  25  N.  Y.  App.  Div.  339; 
State  v.  Williams,  96  Mo.  13;  Clay  v.  Ballard, 
87  Va.  787. 

3.  Persons  Entitled  to  Register.  —  Lang- 
hammer  v.  Munter,  80  Md.  51S;  McLane  v. 
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where  the  name  of  a  voter  is  stricken  from 
the  registration  list  by  the  revising  judge, 
the  voter  may  appeal  from  his  decision  and 
procure  a  stay  of  proceedings  pending  the 
appeal.  In  Matter  of  Ward,  29  Abb.  N.  Cas. 
(N.  V.  Supreme  Ct.)  187. 

Time  of  Appeal.  —  The  jurisdiction  of  the 
court  to  entertain  appeals  from  the  action  of 
registration  officers  is  special  and  limited ;  and, 
therefore,  the  court  acquires  no  jurisdiction  in 
the  matter  unless  the  appeal  is  taken  within 
the  time  prescribed  by  the  statute  {Maryland 
Act  1890,  c.  573.  §  21).  Cox  v.  Bryan,  81  Md. 
287. 

Premature  Appeal  from  Action  of  Officer  in  Strik- 
ing OfF  Name.  —  Acts  of  Maryland  1890,  c.  573, 
allows  any  person  whose  name  has  been 
stricken  from  the  list  of  voters  to  appear  on 
the  third  Monday  of  October  before  the  officer 
of  registration  and  be  reinstated  if  entitled; 
and  provides  that  the  officer  may  himself  rein- 
state their  names  if  satisfied  that  he  has  erro- 
neously struck  them  off.  Section  21  provides 
that  any  person  who  thinks  himself  aggrieved 
may  appeal  forthwith  from  the  decision  of  the 
officer  of  registration  to  the  circuit  court.  It 
has  been  held  that  an  appeal  by  a  person 
whose  name  has  been  struck  off,  taken  prior  to 
the  third  Monday  of  October  (the  final  day  for 
revision)  is  premature,  and  the  court  acquires 
no  jurisdiction.  Ticer  v.  Thomas,  74  Md.  342. 
And  see  Cox  v.  Bryan,  81  Md.  287. 

Bill  of  Exceptions  on  Appeal.  —  The  fact  that 
the  bill  of  exceptions  on  appeal  in  registration 
cases  is  not  signed  until  after  the  time  limited 
for  taking  an  appeal  is  no  ground  for  dismiss- 
ing the  appeal.  In  Maryland  under  a  statute 
(Acts  1896,  c.  202)  providing  that  appeals  in 
registration  cases  should  be  taken  within  five 
days  from  the  date  of  the  decision  complained 
of,  an  appeal  was  taken  within  the  five  days, 
but  the  bill  of  exceptions  was  not  signed  until 
after  that  period.  It  was  held  that  a  motion 
to  dismiss  the  appeal  should  be  overruled,  as 
the  bill  of  exceptions  could  be  presented  and 
signed  in  accordance  with  the  general  practice 
regulating  appeals.  Ritter  v.  Etchison,  86 
Md.  206. 

Imposition  of  Costs.  —  The  powers  conferred 
upon  the  court  by  the  Pennsylvania  Act  of 
May  16,  1895,  upon  the  sworn  complaint  of  a 
qualified  elector  concerning  the  registry  list,  to 
dispose  of  the  subject  in  a  summary  manner 
"  as  to  law  and  justice  shall  belong,"  do  not 
carry  with  them  authority  to  impose  costs  and 
witness  fees  on  the  assessor  who  is  the  respond- 
ent in  the  proceeding.  Bressler's  Petition,  6 
Pa.  Dist.  Rep.  656. 

Presumption  in  Favor  of  Registrar's  Action.  — 
In  Maryland  it  is  held  that  the  duty  of  a  regis- 
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torj-  requirements.1 

i.  Time  of  Registration.  —  The  time  at  which  persons  must  register 
depends  entirely  upon  the  provisions  of  the  particular  statutes,  and  varies  in 
the  different  states.    No  general  rule  can  be  laid  down.2 

j.  Oath  Administered  to  Applicants  for  Registration.  —  In  some 
jurisdictions  the  statutes  or  constitutions  provide  that  a  certain  oath  shall  be 


Hobbs,  74  Md.  166;  Kinneen  v.  Wells,  144 
Mass.  497,  59  Am.  Rep.  105;  In  re  Canvassers' 
Powers,  17  R.  I.  809;  In  re  Certificate  Voters, 
19  R.  I.  726. 

Effect  of  Oath.  —  In  New  York  the  board  of 
inspectors  has  no  power  to  refuse  registration 
to  one  who  takes  the  necessary  preliminary 
oath.  People  v.  Smith,  10  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  100. 

While  Naturalized  Citizens  should  present 
their  certificates  of  naturalization  when  ap- 
plying for  registration,  if  the  certificates  have 
been  lost  secondary  evidence  of  their  contents 
must  be  received.  People  v.  Smith,  10  Misc. 
Rep.  (M.  Y.  Super.  Ct.)  100. 

Foreigners  Who  May  Become  Qualified  Voters. 
—  Under  Pub.  Laws  of  Rhode  Island,  c.  735, 
§  2,  one  not  yet  a  citizen  of  the  United  States 
may  register  his  name  in  the  registration  books 
of  the  town  of  his  residence  on  or  before  De- 
cember, provided  he  can  by  naturalization 
become  qualified  to  vote  during  the  ensuing 
year.    Ward  v.  Joslin,  16  R.  I.  661. 

New  Registration.  —  In  California,  where  a 
person's  name  had  been  on  the  great  register, 
and,  upon  a  new  registration  being  ordered, 
the  clerk  refused  to  place  the  name  upon  the 
register,  on  the  ground  that  he  had  failed  to 
furnish  the  clerk  with  the  date  of  his  naturali- 
zation, it  was  held  that,  his  name  being  en- 
rolled on  the  great  register  uncanceled,  he 
was  entitled  to  be  registered.  Cohen  v. 
Harvey,  56  Cal.  70. 

L  Compliance  with  Statutory  Requirements.  — 
People  v.  Teague,  106  N.  Car.  576;  Harris  v. 
Scarborough,  no  N.  Car.  232. 

Under  North  Carolina  Code,  §  2681,  a  regis- 
tration of  a  voter  who  has  given  the  registrar 
his  removal  certificate  and  taken  the  proper 
oath  is  valid,  although  not  entered  upon  the 
book  until  afterwards,  on  account  of  the  ab- 
sence of  the  book.  People  v.  Teague,  106 
N.  Car.  576. 

On  Removal  from  Another  County.  —  Under 
a  statute  (Act  Md.  1892),  requiring  an  elector 
on  removal  from  another  county  to  produce  a 
certificate  of  the  registration  officers  of  that 
county,  stating  that  his  name  has  been  strick- 
en from  their  registration  books,  a  voter  who 
has  already  been  registered  in  the  precinct  to 
which  he  has  removed  need  not,  on  applica- 
tion for  re-registration  for  another  election, 
produce  the  certificate  from  the  registration 
officers  of  the  county  from  which  he  has  re- 
moved.   Carle  v.  Musgrove,  77  Md.  174. 

On  Removal  from  Another  Precinct.  —  Bona 
fide  residents  removing  from  one  precinct  in  a 
county  to  another  are  within  the  provisions  of 
section  2681  of  the  North  Carolina  Code,  pro- 
viding that  an  elector  previously  registered 
in  a  precinct  in  which  he  resides  shall  not  be 
registered  in  another  precinct  into  which  he 
removes,  unless  he  produces  a  certificate  from 
the  former  registrar  and  has  his  name  erased 
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from  the  former  register.    People  v.  Teague, 
106  N.  Car.  576. 
Persons  Removing  from  State.  —  The  Act  of 

Maryland  of  1890,  c.  573,  requiring  persons 
who  have  removed  from  the  state  and  taken 
up  their  residence  elsewhere,  to  make  an  affi- 
davit before  they  shall  be  entitled  to  be  regis- 
tered, does  not  apply  to  a  person  who,  prior 
to  the  passage  of  the  act,  had  removed  from 
the  state,  but  who  prior  thereto  had  also  re- 
turned to  the  state.  McLane  v.  Hobbs,  74 
Md.  166. 

Persons  in  the  Employ  of  the  Federal  Govern- 
ment. —  A  person  who  leaves  the  state  and 
takes  up  his  domicil  elsewhere  is  not  exempt, 
because  of  his  being  an  employee  of  the  fed- 
eral government,  from  the  portion  of  the  Act 
of  Maryland  of  1890,  above  referred  to. 
Southerland  v.  Norris,.  74  Md.  326,  28  Am.  St. 
Rep.  255. 

2.  Time  of  Registration  —  Maryland.  —  Under 
the  provisions  of  section  14  of  c.  573  of  the 
Maryland  Act  of  1890,  a  voter  applying  for 
registration  for  the  first  time  on  the  third 
Monday  in  October,  which  is  set  apart  for  the 
revision  of  the  list,  is  entitled  to  be  registered. 
Blackford  v.  Robinson,  80  Md.  419. 

The  Act  of  1896,  c.  202,  provides  that  per- 
sons constitutionally  qualified  shall  be  regis- 
tered as  voters  at  the  September  sittings  of 
the  registers.  Section  21  of  the  act  provides 
that  the  registers  shall  sit  in  October  for  the 
purpose  of  revising  the  registry,  and  no  new 
name  shall  then  be  added.  In  September  a 
person  applied  to  the  registers,  stating  that  he 
was  then  an  unnaturalized  foreigner  under 
twentv-one  years  of  age,  but  that  he  would 
come  of  age  on  October  13th  following,  and 
would  on  that  date  apply  for  naturalization, 
and,  if  successful,  present  the  papers  to  the 
registers.  His  name  was  entered  as  an  appli- 
cant on  the  duplicate  lists,  but  registration  was 
refused.  On  October  13th  the  applicant,  being 
then  of  age,  was  naturalized,  and  on  the  same 
day  he  presented  his  naturalization  papers  to 
the  registers,  who  were  in  session  under  said 
section  21,  above  referred  to.  It  was  held  that 
he  was  entitled  to  register.  Barret  v.  Taylor, 
85  Md.  173. 

Montana.  —  No  voter  can  be  registered  more 
than  thirty  days  before  election,  under  section 
1233  of  the  Montana  Pol.  Code,  which  prohibits 
the  registration  or  voting  in  any  other  county 
than  that  in  which  the  elector  resides  at  the 
time  of  the  registration,  or  in  the  county  in 
which  he  will  have  actually  resided  for  thirty 
days  before  election  day.  Steele  v.  Gilpatrick, 
18  Mont.  453. 

In  North  Carolina,  where  a  person  otherwise 
legally  qualified,  who  had  not  been  allowed  to 
register  because  at  that  time  he  had  not  been 
a  resident  of  the  state  for  one  year,  but  who 
became  qualified  in  that  respect  on  or  before 
the  day  of  election,  asked  to  be  allowed  to 
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administered  to  persons  offering  themselves  for  registration  as  voters.  It  has 
been  held  that  the  oath  administered  need  not  be  in  the  exact  words  of  the 
statute  or  constitution,1  and  it  has  also  been  held  that  the  failure  to  administer 
the  oath,  or  irregularity  in  administering  it,  will  not  deprive  a  voter  whose 
name  is  registered  of  the  right  to  vote.2 

k.  Questions  Asked  of  Applicant.  —  Statutes  also  provide  that  the 
registrar  may  ask  of  the  applicant  for  registration  certain  questions  which  tend 
to  show  his  qualifications  as  a  voter,  and  that  the  applicant  must  answer  such 
questions.3 

/.  Conclusiveness  of  Register  as  to  Right  to  Vote.  —  in  England,  by 
section  7  of  the  English  Ballot  Act  it  is  provided  that  a  person  shall  not  be 
entitled  to  vote  unless  his  name  is  on  the  register,  and  every  person  whose 
name  is  on  such  register  shall  be  entitled  to  vote ;  but  this  does  not  relieve 
the  person  from  the  penalty  of  illegal  voting  where  he  is  prohibited  from  vot- 
ing either  by  statute  or  by  the  common  law  of  Parliament.4 

In  the  United  states,  whether  registration  is  conclusive  of  the  right  to  vote 
depends  upon  the  statutes  of  the  particular  state.  Under  the  laws  of  some 
states,  the  fact  that  a  person's  name  appears  on  the  register  entitles  him  to  vote.* 


register  on  election  day  and  to  vote,  it  was 
held  that  he  should  be  allowed  to  do  so.  Quinn 
v.  Lattimore,  120  N.  Car.  426. 

Registration  in  North'  Carolina  on  election 
day  is  illegal  unless  the  voter  first  becomes 
entitled  to  vote  on  that  day.  People  v. 
Teague,  106  N.  Car.  576. 

California. —  Under  the  requirements  of  sec- 
tion 1094  of  the  California  Pol.  Code,  as 
amended  in  1889,  registration  may  commence 
more  than  one  hundred  days  before  an  elec- 
tion.   Welch  v.  Williams,  96  Cal.  365. 

In  Pennsylvania  an  order  made  by  a  judge 
at  chambers  that  the  applicants  shall  be 
assessed  and  their  names  placed  upon  the  reg- 
ister will  not  confer  a  right  to  vote  unless  made 
two  months  before  the  election.  Trible's  Ap- 
plication, 8  Lane.  L.  Rev.  (Pa.)  253. 

1.  Oath  Administered.  —  The  oath  to  be  ad- 
ministered to  applicants  for  registration  is 
sufficient  if  in  substance  and  legal  effect  the 
same  as  that  required  by  the  constitution  or 
statute;  and  it  has  therefore  been  held  in 
North  Carolina  that  an  oath  to  support  "  the 
Constitution  of  the  United  States  and  the  con- 
stitution of  the  state  of  North  Carolina,"  is 
sufficient  under  the  constitutional  requirement 
of  an  oath  to  support  ihe  "  laws  and  constitu- 
tion of  the  United  States  and  the  laws  and 
constitution  of  the  state  not  inconsistent  there- 
with." De  Berry  v.  Nicholson,  102  N.  Car. 
465,  11  Am.  St.  Rep.  767. 

Utah.  —  The  registration  oath  provided  for 
by  the  Edmunds-Tucker  Act  for  the  registra- 
tion of  voters  in  Utah  applied  to  all  elections 
in  the  territory,  including  those  relating  to  the 
adoption  of  the  proposed  constitution  and  the 
selection  of  the  first  state  officers  to  be  elected 
for  the  proposed  state.  Anderson  v.  Tyree,  12 
Utah  129. 

2.  Failure  to  Administer  Oath.  —  Quinn  v. 
Lattimore,  120  N.  Car.  426. 

Place  of  Administering  Oath.  —  In  People  v. 
Teague,  106  N.  Car.  576,  it  was  held  that 
where  a  registrar  outside  of  the  township  for 
which  he  is  acting  administers  the  propet  oath 
to  the  voter,  and  enters  his  name  on  the  regis- 
tration book  after  his  return  home,  such  regis- 
tration is  valid. 


3.  Permissible  Questions.  —  In  North  Carolina, 
under  c.  159,  Acts  of  1895,  registrars  may  ask 
the  elector  his  age  and  residence,  the  township 
or  county  from  which  he  removed,  in  case  of 
such  removal  since  the  last  election  (under  the 
authority  of  §  I,  art.  6  of  the  constitution),  and 
whether  he  has  resided  in  the  state  twelve 
months,  and  in  the  county  in  which  he  pro- 
poses to  vote  ninety  days,  preceding  the  elec- 
tion. But  it  seems  that  he  cannot  ask  him 
whether  he  has  been  convicted  of  an  infamous 
offense.  Furches,  J.,  said,  in  regard  to  the 
latter  question:  "  Suppose  he  answers  '  yes,' 
this  answer  does  not  determine  his  right  to  vote. 
It  may  be  that  he  was  convicted  before  1877, 
and  if  so  he  is  still  entitled  to  vote.  Or  sup- 
pose that  since  his  conviction  he  has  been 
legally  restored  to  the  rights  of  citizenship,  then 
both  the  constitution  and  the  Act  of  1895  allow 
him  to  vote.  So  it  is  seen  that  if  he  should 
answer  that  he  had  been  convicted  of  an  infa- 
mous offense,  this  does  not  determine  his  right 
to  vote,  but  leads  to  an  investigation  as  to 
whether  it  was  before  1877,  or,  if  since  then, 
whether  he  has  been  legally  restored  to  the 
rights  of  citizenship;  and  this  is  an  investiga- 
tion that  the  registrars  are  not  authorized  to 
make  or  determine."  In  re  Reid,  119  N.  Car. 
641. 

Sufficiency  of  Answer.  —  A  response  to  an  in- 
quiry as  to  the  place  of  birth  and  residence  of 
a  voter,  giving  the  name  of  the  county,  is  a 
sufficient  compliance  with  the  statute  in  that 
respect,  but  a  response  giving  only  the  name 
of  the  state  is  too  indefinite,  and  registration 
thereon  is  invalid.  Harris  z.  Scarborough, 
no  N.  Car.  232. 

4.  Conclusiveness  of  Registration  on  Right  to 
Vote  —  Cox  &  Grady  on  Registr.  and  Elect. 
227;  Busby  on  Elect.  (4th  ed.)  74. 

5.  Register  Held  Conclusive.  —  In  Connecticut 
it  was  held  that  under  the  Registry  Act  of  i860 
the  perfected  list  of  electors  used  at  the  polls 
was  conclusive,  and  that  one  whose  name  was 
on  it  could  not  be  challenged  on  the  day  of 
election.    Hyde  v.  Brush,  34  Conn.  454. 

In  Louisiana  it  was  held  that  the  election 
officers  had  no  authority  to  question  the  right 
to  vote  of  a  man  who  held  a  certificate  of  reg- 
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In  other  states,  however,  he  may  still  be  challenged.1 

m.  Effect  of  Failure  to  Register  and  Irregularities  upon  Right 
TO  VOTE.  —  The  statutes  in  some  jurisdictions  provide  that  to  entitle  a  person 
whose  name  is  not  on  the  registration  list  on  election  day  to  vote,  he  shall  furnish 
certain  affidavits;  and  it  has  been  held  that  such  a  provision  is  mandatory,  and 
not  merely  directory.2  In  other  jurisdictions  the  statutes  expressly  provide 
that  persons  not  registered  shall  not  be  entitled  to  vote,  and,  of  course,  in 
such  cases  a  person  is  not  entitled  to  vote  if  his  name  is  not  properly  upon 
the  registry  list,3  unless  it  has  been  omitted  through  the  fault  or  mistake  of 
the  officers.4 

Erroneous  Spelling  of  Names.  —  If  the  name  of  a  person  is  on  the  registry  list,  his 
vote  should  not  be  rejected  because  the  name  is  erroneously  spelled.5 


istration,  unless  for  causes  which  had  arisen 
since  the  certificate  was  given.  Auld  v.  Wal- 
ton, 12  La.  Ann.  129. 

In  North  Carolina  it  was  held  that  the  regis- 
tration of  an  elector,  who  is  qualified  to  vote, 
must  be  accepted  as  the  act  of  a  public  officer, 
and  entitles  the  elector  to  cast  his  vote.  De 
Berry  v.  Nicholson,  102  N.  Car.  465,  11  Am. 
St.  Rep.  767. 

Certificate  Procured  by  Fraud.  —  Under  the 
Christian  County  Registration  Law,  if  a  per- 
son who  is  entitled  to  vote  obtains  a  certificate 
of  registration,  and  has  his  vote  duly  recorded, 
it  is  legal  although  the  certificate  may  have 
been  procured  by  fraud,  provision  being  made 
for  punishing  him  by  imprisonment  and  not 
by  disfranchisement.  Cowan  v.  Prowse,  93 
Ky.  156. 

New  Registration.  —  In  Mississippi  it  was 
held  that  where  one  had  registered  he  had 
gained  the  right  to  vote,  and  need  not  register 
anew  in  order  to  conform  to  the  limits  of  a 
new  precinct.  Perkins  v.  Carraway,  59  Miss. 
222. 

1.  Registration  Not  Conclusive — Georgia. — 
In  Georgia  it  is  held  that  registration  adds 
no  qualifications  to  voters,  but  only  serves  to 
identify  them  as  persons  qualified  to  vote. 
Madison  v.  Wade,  88  Ga.  699. 

Setting  Aside  of  Registration  by  Governor.  — 
The  laws  of  Arkansas  gave  the  governor 
authority  to  set  aside  the  registration  in  any 
county  for  certain  reasons,  and  to  order  a  new 
one.  It  was  held  that  this  did  not  give  the 
governor  power  to  set  aside  the  registration 
and  disfranchise  the  voters,  and  that  the  only 
way  to  set  aside  the  old  registration  was  to 
make  a  new  one  in  accordance  with  the  law. 
Gause  v.  Hodges,  Smith  El.  Cas.  291. 

In  Tennessee  it  was  held  that  where  a  person 
had  complied  with  the  provisions  of  the  regis- 
tration act  for  a  certain  election,  his  right  to 
vote  at  that  election  became  a  vested  one; 
and  that  the  legislature  had  no  authority  to 
authorize  the  governor  to  set  aside  the  regis- 
tration in  any  county  in  whole  or  in  part. 
State  v.  Staten,  6  Coldw.  (Tenn.)  233. 

2.  Failure  to  Register.  —  Farren  v.  Buffalo 
County,  5  Dakota  36;  Middendorf's  Case,  4 
Pa.  Dist.  Rep.  78.  And  see  infra,  this  title, 
Condurt  of  Elections. 

3.  Capen  v.  Foster,  12  Pick.  (Mass.)  485,  23 
Am.  Dec.  632;  Peoples.  Hoffman,  116  111.  587, 
56  Am.  Rep.  793;  Patterson  v.  Barlow,  60  Pa. 
St.  54;  State  v.  Butts,  31  Kan.  537;  Attorney- 
General  v.  McQuade,  94  Mich.  439.    And  sec 
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supra,  this  title,  The  Right  of  Suffrage  and 
Regulations  in  General. 

In  State  v.  Frazier,  98  Mo.  426,  the  special 
act  of  the  legislature,  incorporating  the  city  of 
Rolla,  Mo.,  required  that  the  voters  at  city 
elections  should  register  their  names  at  least 
two  weeks  next  preceding  the  election.  A  city 
election  was  held,  and  certain  citizens  elected 
councilmen.  The  election  was  held  in  every 
respect  in  compliance  with  law,  save  the  vo- 
ters were  not  registered.  Barclay,  J.,  said: 
"  There  was  in  this  case  a  total  failure  to  com- 
ply with  a  law  making  the  registration  of 
voters  an  essential  preliminary  to  an  election. 
The  effect  of  such  failure  is  no  longer  an  open 
question  in  Missouri.  This  court  has  ex- 
pressly declared  that  it  entirely  invalidates  the 
election.  Zeiler  v.  Chapman,  54  Mo.  502. 
The  same  view  of  the  subject  has  been  taken 
by  other  legal  authorities.  State  v.  Stumpf, 
23  Wis.  630;  Pitkin  v.  McNair,  56  Barb.  (N. 
Y.)  75;  Nefzger  v.  Davenport,  etc.,  R.  Co.,  3^ 
Iowa  642;  People  v.  Laine,  33  Cal.  55;  Mc- 
Crary  on  Elec.  (2d  ed.),  §  9;  6  Am.  and  Eng. 
Encyc.  Law  (1st  ed.)  290." 

4.  Neglect  of  Officers  to  Put  Name  on  List.  — 
Where  the  judges  of  an  election  received  the 
ballot  of  a  person  entitled  under  the  constitu- 
tion and  laws  to  vote,  who  had  in  proper  time 
presented  himself  for  registration  and  taken 
the  required  oath,  but  whose  name  through 
the  inadvertence  or  fault  of  the  registrars  had 
not  been  entered  on  the  registration  books,  it 
was  held  that  the  vote  of  such  person  must  be 
counted.     Quinn  v.  I.attimore,  120  N.  Car.  426. 

Defective  Registration  —  Burden  of  Proof  as  to 
Cause.  —  A  statute  (Laws  N.  Car.  1889,  c.  287, 
§  3),  providing  that  no  registration  shall  be 
valid  unless  it  specifies  as  near  as  may  be  the 
age,  occupation,  residence,  etc.,  of  the  elector, 
is  mandatory,  and  one  who  seeks  to  vote 
without  complying  therewith  must  show  that 
he  offered  to  do  all  that  was  required  of  him 
and  was  prevented  by  the  fault  of  the  regis- 
tration officer.  Harris  v.  Scarborough,  no  N. 
Car.  232. 

Loss  of  Registration  Book.  —  In  North  Carolina 
it  was  held  that  the  loss  of  the  registration 
book  did  not  invalidate  an  election,  where  it 
appeared  that  all  who  voted  had  been  duly 
registered.  Hampton  v.  Waldrop,  104  N.  Car. 
453- 

5.  Names  Erroneously  Spelled.  —  /;/  re  Elec- 
tion and  Registry  Acts,  2  Brews.  (Pa.)  13S; 
McLean  v.  Broadhcad,  48  Cong.  H,  R.  No. 
2613. 

Volume  X. 


Registration.  ELECTIONS.         Registration  in  the  United  States. 


n.  Effect  of  Noncomfliance  with  Registration  Laws  and  Ir- 
REGU LARITIES  ON  VOTE  OR  ELECTION.  —  The  registration  laws  are  chiefly 
for  the  purpose  of  affording  a  fair  exercise  of  the  elective  franchise,  and  a 
strict  compliance  with  all  their  provisions  is  not,  as  a  general  rule,  necessary 
to  the  validity  of  the  election,  provided  the  result  of  the  election  expresses 
the  will  of  the  majority  of  the  qualified  electors.1  Where  a  strict  compliance 
with  the  terms  of  the  registry  law  by  the  election  officers  is  not  essential  to  pre- 
serve the  purity  of  the  election,  the  votes  of  the  electors  should  not  be  rejected 
because  of,  nor  will  the  validity  of  the  election  be  affected  by,  irregularities 
unless  they  are  such  as  to  affect  the  result.2  But  where  the  irregularities  are 
in  matters  of  substance,  the  vote  of  the  precinct  must  be  rejected,  or  the 
whole  election  may  be  rendered  void,  according  to  the  circumstances.3 


1.  Noncompliance  with  Registration  Laws  — 
Effect  on  Election.  —  Falltrick  v.  Sullivan,  ng 
Cal.  613;  Rauth  v.  Ward,  86  Md.  201. 

2.  Immaterial  Irregularities  Do  Not  Vitiate 
"Vote.  —  Stinson  v.  Sweeney,  17  Nev.  309; 
Barnes  v.  Pike  County,  51  Miss.  305. 

In  a  case  in  Neiv  York,  where  there  had  been 
-some  irregularities  in  the  registration,  it  was 
held  that  the  object  of  the  law  was  to  prevent 
unregistered  voters  from  voting,  and  riot  to 
make  the  right  to  vote  depend  upon  the  obser- 
vance of  all  the  minute  directions  of  the  act, 
■as  to  the  preparation  of  the  registry,  and  thus 
make  the  constitutional  right  of  suffrage  liable 
to  be  defeated,  without  the  fault  of  the  elect- 
ors, by  reason  of  the  fraud,  caprice,  or  negli- 
gence of  the  inspectors.  People  v.  Wilson,  62 
N.  Y.  186. 

Custody  of  Poll  Books.  —  In  People  v.  Ridel- 
man,  69  Hun  (N.  Y.)  596,  it  was  held  that  an 
■election  was  not  invalidated  by  the  fact  that 
the  poll  books  were  for  a  time  kept  by  a  per- 
son other  than  the  one  authorized  by  statute 
to  keep  them. 

Making  the  Register  on  Sunday  will  not  neces- 
sarily vitiate  it.  State  v.  Schnierle,  5  Rich.  L. 
{S.  Car.)  299. 

Registration  by  De  Facto  Registrar.  — 
Although  it  is  grossly  irregular  and  improper 
in  a  registrar  of  voters  to  place  his  registration 
books  in  the  possession  and  under  the  control 
of  persons  not  legally  authorized  to  register 
voters,  it  does  not  follow  that  where  such  par- 
ties have,  under  verbal  authority  from  the 
registrar,  registered  persons  unquestionably 
entitled  to  vote,  the  latter  should  be  consid- 
ered as  not  having  been  registered  at  all,  and 
that  their  votes  should  be  held  illegal  and 
thrown  out.  Tullos  v.  Lane,  45  La.  Ann.  333. 
In  this  case  the  court  referred  with  approval 
to  State  v.  Baker  and  State  v.  Kromer,  38  Wis. 
71,  wherein  it  was  held  that  voters  may  accept 
the  registrars  de  facto  as  they  may  accept  the 
inspectors  de  facto,  and  are  no  more  bound  to 
inquire  into  the  qualifications  de  jure  of  the 
registrars  than  into  the  qualifications  de  jure 
of  the  inspectors. 

Lists  Made  by  Improper  Persons.  —  The  char- 
ter of  the  borough  of  Starhford  provides  that 
the  warden  and  burgesses,  on  or  before  the 
Monday  next  preceding  the  annual  election  of 
officers,  "  shall  make  out  a  list  of  the  electors 
residing  in  the  borough  and  qualified  to  vote 
therein,  which  list  may  be  made  out  entirely 
from  the  registry  list  of  the  voters  of  the  town 
last  perfected,  and  no  person  shall  vote  at  said 
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final  meeting  unless  his  name  shall  appear 
upon  the  list  of  voters  made  by  said  warden 
and  burgesses,  providing  that  if  the  name  of 
any  elector  legally  qualified  to  vote  shall  be 
omitted  from  the  list  and  shall  appear  upon 
said  registry  of  the  town,  he  shall  be  permit- 
ted to  vote."  It  was  held  that  the  duties  of 
the  warden  and  burgesses  were  merely  clerical, 
and  the  list  copied  from  the  registry  list  of  the 
town  at  the  request  of  the  clerk  of  the  borough 
and  three  burgesses,  though  not  written  by 
the  warden  and  burgesses,  when  made  at  their 
request  and  accepted  and  used  at  the  borough 
election,  was  a  sufficient  compliance  with  the 
requirements  of  the  charter.  State  v.  Weed,  60 
Conn.  18. 

Failure  to  Keep  Open  Register  Book.  —  The  fact 
that  the  registration  book  was  not  kept  open 
for  the  prescribed  lime  on  the  Saturday  before 
the  election  cannot  be  allowed  to  vitiate  the 
election,  where  it  appears  that  the  book  was 
kept  open  until  two  o'clock  P.  M..  and  that  no 
one  was  denied  an  opportunity  to  examine  it, 
or  sought  it  afterwards.  De  Berry  v.  Nichol- 
son, 102  N.  Car.  465,  11  Am.  St.  Rep.  767. 

Failure  of  Registry  Officers  to  Keep  Office  Hours. 
—  In  Stinson  v.  Sweeney,  17  Nev.  309,  it  was 
held  that  the  failure  of  the  registry  agent  to 
have  an  office  and  keep  office  hours  within  his 
election  district  (Registration  Act,  par.  8), 
would  not  vitiate  an  election  therein  unless  it 
appeared  that  there  were  valid  objections  to 
the  registry  list  which  might  have  been  pre- 
sented to  the  officer  if  the  law  had  been  com- 
plied with. 

Registration  Held  at  Improper  Place.  —  Where 

the  registration  took  place  at  a  store,  three 
hundred  yards  from  the  place  named  in  the 
notice,  but  word  was  left  at  that  place  where 
the  books  would  be  found,  it  was  held  that  this 
did  not  vitiate  the  registry,  or  the  election  held 
under  it.  Newsom  v.  Earnheart,  86  N.  Car. 
391- 

3.  Material  Irregularities  Will  Vitiate  Vote 
or  Election.  —  See  State  v.  Cook,  41  Mo. 
593.  Where  the  law  required  the  register 
to  be  made  on  certain  days,  to  contain  the 
residence  of  the  voter,  and  to  be  certified  by 
the  officers,  and  all  these  requirements  were 
disregarded,  it  was  held  by  the  New  York 
Assembly  that  the  registration  was  not  legal, 
and  the  vote  of  the  district  was  rejected. 
Hawkins  v.  Ducker,  N.  Y.  Cont.  El.  Cas.  448. 

Where  the  law  required  that  the  registrars 
should  be  residents  of  the  district,  and  that 
lists  should  be  made  at  a  certain  place  and  in 

Volume  X. 


Registration. 


ELECTIONS. 


Registration  in  the  United  States. 


Failure  to  File  Poll  Books.  —  The  statutes  sometimes  require  the  poll  book  to 
be  filed  in  a  certain  office,  and  at  a  certain  time  before  election,  but  it  has 
been  held  that  failure  to  comply  with  the  statute  in  this  respect  is  a  mere  irregu- 
larity which  does  not  affect  the  validity  of  the  election  in  the  absence  of  a 
showing  that  it  affected  the  result.1 

Failure  to  Post  Lists  of  Electors.  —  And  where  a  statute  required  the  posting  of 
a  list  of  the  electors  a  certain  time  prior  to  election,  it  was  held  that  failure 
to  do  so  was  not  sufficient  ground  for  rejecting  votes  in  a  particular  precinct.2 

o.  Presumption  in  Favor  of  Compliance  with  Law.  —  Where  failure 
to  comply  with  the  registration  act  is  relied  on,  an  election  will  not  be  held 
void  unless  it  clearly  appears  that  there  is  a  failure  to  perform  the  duties 
required  by  the  act ;  and  in  the  absence  of  proof  to  the  contrary,  it  will  be 
presumed  that  the  officers  performed  their  duty  as  far  as  possible.3 

p.  Effect  of  Registration  Fraud  upon  Election.  —  Where  fraud  is 
proved  in  registry,  it  will  have  the  effect  of  vitiating  and  destroying  the  valid- 
ity of  the  election  held  under  it.  * 


a  certain  way;  and  the  registrars  were  not  resi- 
dents of  the  district,  and  the  sworn  clerk  did  not 
act,  but  substituted  his  brother,  who  was  not 
sworn,  and  the  requirements  of  the  law  were 
nearly  all  disregarded,  and  the  vote  of  the  dis- 
trict was  nearly  double  that  of  the  prior  elec- 
tion, it  was  held  that  the  registry  was  such  a 
cloak  for  fraud  that  the  whole  vote  of  the  dis- 
trict should  be  rejected.  Dodge  v.  Brooks,  2 
Hart.  El.  Cas.  78. 

Exclusion  of  Many  Electors  by  Noncompliance. 
—  Where  an  act  providing  for  a  registration  in 
a  city  directed  that  the  wards  should  be  divided 
into  precincts,  but  a  large  part  of  one  ward 
was  not  placed  in  any  division,  and  thus  the 
inhabitants  could  not  register  or  vote,  the  elec- 
tion was  held  void.  Van  Bokkelen  v.  Cana- 
day,  73  N.  Car.  198. 

Impossibility  to  Make  Register.  —  Where  a 
special  election  was  required  by  statute  to  be 
held  at  an  earlier  period  than  a  register  could 
be  made  under  the  law,  the  lack  of  such  regis- 
ter was  held  not  to  avoid  the  election.  State 
v.  Piper,  17  Neb.  614;  Boren  v.  Smith,  47  111. 
482;  People  v.  Ohio  Grove  Tp.,  51  111.  191 ; 
Campbell  v.  Braden,  31  Kan.  754. 

Mere  Neglect  to  Make  Register. —  In  a  num- 
ber of  cases,  however,  it  has  been  held  that 
when  the  law  requires  a  registry  and  provides 
that  no  person  shall  be  permitted  to  vote  un- 
less his  name  is  upon  the  register,  the  failure 
to  make  a  list  will  invalidate  the  election. 
Caverhill  v.  Ryan,  18  L.  C.  Jur.  323;  Bisbee  v. 
Finley,  2  Ellsw.  El.  Cas.  172;  State  v.  Albin, 
44  Mo.  346;  Nefzger  v.  Davenport,  etc.,  R.  Co., 
36  Iowa  642;  Pitkin  v.  McNair,  56  Barb.  (N. 
Y.  )75;  People  v.  Kopplekom,  16  Mich.  342; 
McDowell  v.  Massachusetts,  etc.,  Constr.  Co., 
96  M.  Car.  514. 

And  the  fact  that  there  had  been  no  board 
of  registration  appointed.  People  v.  Laine,  33 
Cal.  55,  or  that  the  registration  officers  refused 
to  perform  their  duty,  Zeiler  v.  Chapman,  54 
Mo.  502,  will  not  change  this  rule. 

But  under  the  Pennsylvania  Act  of  187P, 
where  the  county  commissioners  in  Pennsyl- 
vania were  required  to  furnish  a  list  of  resi- 
dent taxpayers  for  the  use  of  the  officers  of  the 
election,  it  was  held  that  the  failure  to  furnish 
the  list  would  not  vitiate  the  election,  or  be 
ground  to  reject  the  vote  of  a  precinct,  as  the 


constitution  of  the  state  provided  that  no  per- 
son's vote  should  be  rejected  because  his  name 
was  not  registered.  Wheelock's  Contested 
Election,  82  Pa.  St.  297. 

1.  Failure  to  File  Poll  Books.  —  Lehlbach  v. 
Haynes,  54  N.  J.  L.  77. 

2.  Posting  Lists  of  Electors.  —  Soper  v.  Sibley 
County,  46  Minn.  274.  See  also  Taylor  v. 
Taylor,  10  Minn.  107;  Edson  v.  Child,  18  Minn. 
64. 

3.  Prssumption  as  to  Compliance  with  Laws.  — 

Where  a  city  was  reorganized  but  a  few  days 
before  an  election,  and  the  election  was  held 
without  registration,  it  was  held  that  it  should 
be  presumed  that  the  failure  to  make  registra- 
tion was  caused  by  a  lack  of  time.  Campbell 
11.  Braden,  31  Kan.  754. 

Where  the  state  law  required  the  assistant 
registrar  to  be  present  at  the  polls,  jn  the  day 
of  election,  to  register  those  electors  who  had 
failed  to  register  prior  to  that  time,  and  it  was 
shown  that  votes  had  been  cast  by  persons 
whose  names  were  not  on  the  original  regis- 
ters, it  was  held  that  in  the  absence  of  proof 
to  the  contrary  it  would  be  presumed  that 
the  names  of  the  persons  which  were  not  on 
the  original  register  had  been  registered  by  the 
officers  before  such  persons  had  voted.  Lowe 
v.  Wheeler,  6  Cong.  El.  Cas.  77. 

4.  Registration  Fraud. —  In  Missouri,  under 
the  Constitution  of  1865  and  the  registration 
laws  enacted  under  it,  superintendents  of  reg- 
istration for  each  county  were  appointed  by 
the  governor,  and  they  appointed  the  commis- 
sioners of  registration  by  whom  the  register  was 
made  up.  1  n  one  county  a  mati  was  appointed 
superintendent  by  the  governor  as  a  Republi- 
can, and  he  appointed  three  Republicans  as 
commissioners;  but,  having  been  defeated  for 
the  Republican  nomination  for  sheriff,  it  was 
alleged,  and  said  to  have  been  proven,  that  for 
a  money  consideration  he  removed  the  com- 
missioners and  appointed  three  others,  who 
registered  all  applicants,  though  known  to 
have  been  disloyal,  if  they  took  the  oath  of 
loyalty;  and  that,  as  a  result  of  this  action, 
the  number  of  voters  registered  was  double 
the  number  registered  at  the  preceding  and  at 
subsequent  elections.  The  committee,  having 
found  that  the  corrupt  agreement  was  estab- 
lished by  the  evidence,  rejected  the  vote  of 
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q.  Intimidation  OF  Registrars.  —  Where,  by  intimidation,  the  regis- 
trars of  a  county  were  compelled  to  place  a  large  number  of  names  of  illegal 
voters  upon  the  lists,  and  they  were  permitted  to  vote,  the  House  of  Repre- 
sentatives in  two  cases,  rejecting  the  report  of  the  majority  of  the  committee, 
held  that  the  vote  of  the  county  should  be  rejected.1 

r.  Registering  Officers  Quasi-judicial  Officers.  —  In  most  of  the 
states  it  is  held  that  registering  officers  act  in  a  judicial  or  quasi-)w&\c\2\. 
capacity;2  but  there  are  some  states  in  which  they  act  ministerially  merely, 
and  arc  bound  to  register  a  person  who  offers  to  take  the  prescribed  oath  touch- 
ing his  qualifications.3 

2.  Registration  in  England  —  a.  List  OF  Voters.  —  In  England  it  is 
required  that  a  list  of  the  persons  entitled  to  vote  be  made  out,  stating  the 
full  name  of  each  person  claiming  the  right  to  vote,  the  nature  of  his  qualifica- 
tions as  a  voter,  and  the  place  of  his  abode.4 

b.  Notice  of  Claim  to  Vote.  —  Persons  desiring  to  have  their  names 
placed  upon  the  list  are  required  to  serve  upon  the  registration  officers  a  notice 
of  their  claim  to  vote,  in  which  are  to  be  stated  their  qualifications  as  voters.5 


the  county  based  upon  the  fraudulent  registra- 
tion. Shields  v.  Van  Horn,  3  Cong.  El.  Cas. 
932. 

1.  Intimidation  of  Registrars.  —  Switzler  v. 
Anderson,  2  Bart.  El.  Cas.  374;  Switzler  v. 
Dyer,  2  Bart.  El.  Cas.  777. 

2.  Registrars  Quasi-judicial  Officers.  —  Perry 
v.  Reynolds,  53  Conn.  527;  Walker  v.  Brock- 
way,  1  Mich.  N.  P.  57;  People  v.  Board  of 
Registration,  15  Mich.  156;  Keenan  v.  Cook, 
12  R.  I.  52;  Auld  v.  Walton,  12  La.  Ann.  129; 
Langhammer  v.  Munter,  80  Md.  518. 

3.  Differerent  Statutes  in  Some  States.  —  Mat- 
ter of  Ward,  2g  Abb.  N.  Cas.  (N.  Y.  Supreme 
Cl.)  189;  People  v.  Bell,  119  N.  Y.  175;  Matter 
of  Hamilton,  80  Hun  (N.  Y.)  511. 

4.  Description  of  Voter's  Qualification.  —  Daniel 
v.  Camplin,  8  Scott  N.  R.  999,  7  M.  &  G.  167, 
49  E.  C.  L.  167,  9  Jur.  403;  Eckersley  v. 
Barker,  8  Scott  N.  R.  899,  7  M.  &  G.  76,  49  E. 
C.  L.  76,  9  Jur.  331;  Wood  v.  Willesden,  2  C. 

B.  15,  52  E.  C.  L.  15,  9  Jur.  1100;  Judson  v. 
Luckett,  2  C.  B.  197,  52  E.  C.  L.  197,  10  Jur. 
252;  Birks  v.  Allison,  K.  &  G.  507,  13  C.  B. 
N.  S.  24,  106  E.  C.  L.  24,  9  Jur.  N.  S.  692; 
Cooper  v.  Ashfield,  5  C.  B.  N.  S.  16,  94  E.  C. 
L.  16,  K.  &  G.  200,  5  Jur.  N.  S.  293;  Jones  v. 
Jones,  L.  R.  4  C.  P.  422,  38  L.  J.  C.  P.  43, 
17  W.  R.  204;  Nicholls  v.  Bulwer,  40  L.  J.  C. 
P.  82,  L.  R.  6  C.  P.  281,  23  L.  T.  N.  S.  542,  19 
W.  R.  282;  Mather  v.  Allendale,  L.  R.  6  C.  P. 
272,  4  L.  J.  C.  P.  76,  23  L.  T.  N.  S.  542,  19  W. 
R.  284;  Bendle  v.  Watson,  41  L.  J.  C.  P.  15, 
L.  R.  7  C.  P.  163,  25  L.  T.  N.  S.  806,  20  W. 
R.  145;  Ford  v.  Boon,  41  L.  J.  C.  P.  28,  L. 
R.  7  C.  P.  150,  20  W.  R.  251,  25  L.  T.  N.  S. 
830;  Sherwin  v.  Whyman,  22  W.  R.  127;  Bal- 
lard v.  Robins,  26  W.  R.  80,  37  L.  T.  N.  S.  436; 
Cooper  v .  Ashfieid,  5  C.  B.  N.  S.  16,  94  E.  C.  L. 
16,  K.  &  G.  200,  5  Jur.  N.  S.  293;  Tovvnshend 
v.  St.  Marylebone,  41  L.  J.  C.  P.  25,  L.  R.  7 

C.  P.  143,  25  L.  T.  N.  S.  749;  Bartlettz/.  Gibbs, 
7  Scott  N.  R.  609,  5  M.  &  G.  81,  44  E.  C.  L.  53. 

Amendment  of  Statement  of  Qualification.  — 
Act  6  &  7  Vict.,  c.  18,  §  40,  empowers  the  re- 
vising barrister  to  insert  the  qualification  of  a 
voter  in  a  list  when  it  has  been  wholly  omitted, 
or  to  amend  the  description  when  it  is  in- 
sufficiently stated.  Onions  v.  Bowdler,  5  C. 
B.  65,  57  E.  C.  L.  65,  11  Jur.  1041,  17  L.  J.  C. 


P.  70;  Birks  v.  Allison,  13  C.  B.  N.  S.  24,  106 
E.  C.  L.  24,  11  W.  R.  90,  9  Jur.  N.  S.  692,  32 
L.  J.  C.  P.  51,  7  L.  T.  N.  S.  786;  Barlow  v. 
Mumford,  12  Jur.  N.  S.  964,  15  W.  R.  221,  15: 
L.  T.  N.  S.  441,  36  L.  J.  C.  P.  65,  L.  R.  2  C. 
P.  81;  Rogers?'.  Lewis,  7  C.  B.  N.  S.  29,  97  E. 
C.  L.  29,  K.  &  G.  279,  6  Jur.  N.  S.  612,  29  L. 
J.  C.  P.  85,  8  W.  R.  279;  '  Tovvnshend  v.  St. 
Marylebone,  41  L.  J.  C.  P.  25,  L.  R.  7  C.  P. 
143;  Flounders  v.  Donner,  2  C.  B.  63,  52  E. 
C.  L.  63,  10  Jur.  207,  15  L.  J.  C.  P.  81;  Bart- 
lett  v.  Gibbs,  7  Scott  N.  R.  609,  5  M.  &  G.  81, 
44  E.  C.  L.  53,  13  L.  J.  C.  P.  40;  Plants.  Potts, 
(1891),  1  Q.  B.  256,  60  L.  J.  Q.  B.  33,  63  L.  T. 
N.  S.  730,  55  J.  P.  277. 

Description  of  Voter's  Place  of  Abode.  —  Wood 
v.  Willesden,  2  C.  B.  15,  52  E.  C.  L.  15,  9  Jur. 
1100;  Walker  v.  Payne,  2  C.  B.  12,  52  E.  C.  L. 
12,  9  Jur.  1014,  15  L  J.  C.  P.  38;  Luckett  v. 
Knowles,  2  C.  B.  187,  52  E.  C.  L.  187,  10  Jur. 
99,  15  L.  J.  C.  P.  87. 

Signature  by  Overseers.  —  Acts  6  &  7  Vict., 
c.  18,  §  13,  requiring  the  overseers  in  every 
parish  in  a  borough  to  make  out  and  sign  cer- 
tain lists  of  voters,  is  merely  directory  as  to  the 
signing,  and  a  list  made  out  by  overseers  is 
valid  though  unsigned.  Morgan  v.  Parry,  17 
C.  B.  334,  84  E.  C.  L.  334,  2  Jur.  N.  S.  285,  25 
L.  J.  C.  P.  141. 

Jurisdiction  of  Court  of  Common  Fleas  over  List. 
—  The  court  has  no  general  jurisdiction  to 
interfere  with  the  lists  of  voters  in  cases  in 
which  no  appeal  lies  under  Acts  6  &  7  Vict., 
c.  18.  Matter  of  Allen,  6  C.  B.  N.  S.  334,  95 
E.  C.  L.  334,  K.  &  G.  25S,  5  Jur.  N.  S.  1011, 
28  L.  J.  C.  P.  256. 

Penalty  for  Inserting  Unqualified  Persons  in 
List  of  Voters.  —  In  an  action  against  an  over- 
seer for  a  penalty  under  2  Wm.  IV.,  c.  45, 
§  76,  for  wilfully  inserting  in  the  list  of  voters 
the  names  of  persons  not  entitled  to  vote,  it  is 
not  essential  that  the  overseer  shall  have  acted 
from  any  corrupt  motive,  but  it  is  enough 
if  he  has  acted  wilfully.  Tarr  v.  M'Gahev,  7 
C.  &  P.  380,  32  E.  C.  L.  550. 

5.  Notice  of  Claim  to  Vote  —  Form  and  Suffi- 
ciency. —  Elliot  v.  St.  Mary  Within,  4  C.  B. 
76,  56  E.  C.  L.  76,  11  Jur.  6g.  16  L.  J.  C.  P. 
101;  Eaden  v.  Cooper,  11  C.  B.  iS,  73  E  C. 
L.  18,  16  Jur.  549,  21  L.  J.  C.  P.  32;  Hitchins 
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c.  Correction  of  Voters'  List.  —  Where  the  name  of  a  person  not 
qualified  or  entitled  to  be  placed  upon  the  list  is  placed  thereon,  any  other 
voter  whose  name  is  upon  the  list  may  object  thereto.  Notice  of  the  objection 
is  to  be  served  upon  the  person  whose  right  to  have  his  name  upon  the  list  is 
contested,  and  the  objection  is  heard  by  a  revising  barrister,  who  is  authorized 
after  a  hearing  of  the  objection  to  expunge  the  name  of  such  person  from  the 
list.1 


■v.  Brown,  2  C.  B.  25,  52  E.  C.  L.  25,  9  Jur. 
1058,  15  L.  J.  C.  P.  38;  Firth  v.  Widdicombe- 
in-the-Moor,  L.  R.  7  C.  P.  172,  41  L.  J.  C.  P. 
38,  20  W.  R.  234,  25  L.  T.  N.  S.  833;  Towns- 
hend  v.  St.  Marylebone,  20  W.  R.  148;  Nich- 
olls  v.  Bulvver,  L.  R.  6  C.  P.  281,  40  L.  J.  C. 
P.  82,  19  W.  R.  282;  Soutter  v.  Roderick,  65 
L.  J.  Q.  B.  145,  (1896),  1  Q.  B.  91,  73  L.  T.  N. 
S.  576,  44  W.  R.  205,  1  Smith  22;  Nagle  v. 
Campbell,  (1896)  2  Ir.  R.  326. 

Signature  of  Claim  —  Authority  to  Sign  —  Power 
to  Delegate  Authority.  —  In  Brown  v.  Tombs, 
(1891)  1  Q.  B.  253,  60  L.  J.  Q.  B.  38,  64  L.  T. 
N.  S.  114,  55  J.  P.  359,  1  Fox  196,  the  appel- 
lant signed  authority  to  an  agent  to  claim  a 
vote  for  him  and  to  sign  his  name,  and  to  ap- 
pear and  support  the  claim,  and  the  agent 
delegated  his  authority  to  a  clerk  in  his  em- 
ploy to  sign  the  claim.  The  revising  barrister 
struck  out  the  claimant's  name,  on  the  ground, 
among  others,  that  the  agent  had  no  power  to 
delegate  the  authority.  It  was  held  on  appeal 
that  the  claim  was  good,  and  the  signature  by 
the  clerk  of  the  agent  under  his  instruction 
being  the  same  as  though  the  agent  himself 
had  signed  it. 

Signature  of  Notice  —  Power  of  Revising  Bar- 
rister.—  In  Brown's  Case,  (1894)  2  Ir.  R.  129, 
it  was  held  that  if  the  town  clerk  receives  a 
notice  of  claim  and  the  claimant's  name  is 
inserted  in  the  list  of  claimants,  the  revising 
barrister  cannot  inquire  into  the  circumstances 
under  which  the  claimant's  signature  was  at- 
tached to  the  notice. 

Service  of  Notice.  —  Caunter  v.  Addams,  15 
C.  B.  N.  S.  512,  109  E.  C.  L.  512,  1  H.  &  P.  50, 
33  L.  J.  C.  P.  68. 

In  Rawlins  v.  West  Derby,  2  C.  B.  72,  52  E. 
C.  L.  72,  10  Jur.  268,  15  L.  J.  C.  P.  70,  service 
of  notice  on  Sunday,  the  last  day  therefor,  was 
held  gooJ. 

By  Mail.  —  In  Bayley  v.  Nantwich  Tp.,  2  C. 
B.  118,  52  E.  C.  L.  118,  service  of  notice  by 
mail  was  held  good,  though  it  was  not  deliv- 
ered to  the  overseer  until  after  the  statutory 
time,  because  of  press  of  business  in  the  post 
office. 

Necessity  of  Notice. —  In  Davies  v.  Hopkins, 
3  C.  B.  N.  S.  376,  91  E.  C.  L.  376,  4  Jur.  N.  S. 
690,  27  L.  J.  C.  P.  6,  it  was  held  that  the  over- 
seer can  place  a  voter's  name  on  the  list 
though  no  notice  is  given  him  by  the  voter. 

Attestation  of  Claim.  —  Body  v.  Halse,  (1892) 
1  Q.  B.  203,  61  L.  J.  Q.  H.  57,  66  L.  T.  N.  S. 
499,  40  W.  R.  206. 

Amendment  of  Claim.  —  The  revising  barrister 
may  amend  a  notice  of  claim  to  vote  when 
the  qualification  of  the  voter  is  defectively 
stated.  Soutter  v.  Roderick,  65  L.  J.  Q.  B. 
145,  C1896)  i  Q.  B.  91,  73  L.  T.  N.  S.  576,  44 
W.  R.  205;  Francis  v.  Metcalfe,  75  L.  T.  380; 
Nagle  v.  Campbell,  (1896)  2  Ir.  R.  326;  Reg. 
v.  McKeller,  (1893)  1  Q.  B.  121,  67  L.  T.  N.  S. 
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527,  41  W.  R.  142;  Bartlett  v.  Gibbs,  5  M.  &. 

G.  81,  44  E.  C.  L.  53;  Foskett  v.  Kaufman,  16  Q. 
B.  Div.  279;  Plant  v.  Potts,  (1891)  1  Q.  B.  256; 
Hurcum  v.  Hilleary,  9  Reports  271,  (1894)  I  Q. 
B.  579,  63  L.  J.  Q.  B.  306,  70  L.  T.  N.  S.  505, 
42  W.  R.  321,  58  J.  P.  510. 

Where  the  character  of  the  qualification  is 
misdescribed  in  a  lodger  claim,  but  the  revis- 
ing barrister  is  satisfied  that  this  is  the  result 
of  a  mistake,  and  that  the  qualification  is  suffi- 
cient, he  may  amend  the  claim  under  the 
Registration  Act  of  1878,  §  28,  subsec.  2. 
Reg.  v.  McKellar,  5  Reports  64,  (1893)  1  Q.  B. 
121,  62  L.  J.  Q.  B.  97,  67  L.  T.  N.  S.  527,  41 
W.  R.  142,  57  J.  P.  41,  1  Fox  275.  See  also 
Treadgold  v.  Grantham,  (1895)  1  Q.  B.  163,  64 
L.  J.  Q.  B.  29,  71  L.  T.  N.  S.  729,  58  J.  P.  787, 

1  Fox  402,  15  Reports  55. 

Alteration  of  Claim.  —  A  lodger  claim  and 
declaration  cannot  be  altered  after  it  is  signed 
and  attested,  without  the  knowledge  and 
authority  of  the  claimant.  Gallagher  v.  Hay, 
32  L.  R.  Ir.  166. 

1.  Notice  of  Objection  —  Form  and  Sufficiency  — 
Description  of  Voter  Objected  To.  —  Force  v. 
Floud,  15  C.  B.  N.  S.  543,  109  E.  C.  L.  543,  1 

H.  &  P.  56,  10  Jur.  N.  S.  134,  12  W.  R.  174; 
Smith  Holloway,  1  H.  &  R.  315,  12  Jur.  N; 
S.  164,  14  W.  R.  202,  13  L.  T.  N.  S.  468? 
Charlton  v.  Johnson,  L.  R.  4  C.  P.  400,  38  L; 
J.  C.  P.  39,  17  W.  R.  119,  19  L.  T.  N.  S.  530. 
Sandford  v.  Beal,  65  L.  J.  Q.  B.  73,  73  L.  T. 
N.  S.  406,  1  Smith  1;  Kenny  v.  Kcnealy,  (1895) 

2  Ir.  R.  544;  Allen  v.  House,  7  M.  &  G.  157,  49 
E.  C.  L.  157,  8  Scott  N.  R.  987. 

Statement  of  Grounds  of  Objection.  —  By  Act 
28  &  29  Vict.,  c.  36,  §  6,  the  notice  of  objec- 
tion, other  than  a  notice  to  the  overseers,  was 
required  specifically  to  state  the  grounds  of 
objection.  Alderson's  Case,  L.  R.  4  C.  P.  407, 
38  L.  J.  C.  P.  65,  17  W.  R.  202,  19  L.  T.  N.  S. 
283;  Simey  v.  Dixon,  L.  R.  7  C.  P.  190,  41  L. 
J.  C.  P.  18,  20  W.  R.  238,  25  L.  T.  N.  S.  811; 
Lambert  v.  St.  Thomas,  17  Jur.  3,  12  C.  B. 
643,  74  E.  C.  L.  643,  22  L.  J.  C.  P.  31 ;  Quinlan 
v.  M'Carthy,  28  L.  R.  Ir.  246. 

Amendment  of  Notice.  —  The  omission  of 
merely  formal  matter  in  a  notice  of  objection 
to  a  voter,  should  be  amended  by  the  revising 
barrister  when  the  omission  is  due  10  a  mis- 
take, and  is  not  of  such  a  nature  as  to  mislead 
or  cause  hardship.  Sandford  v.  Beal,  65  L.  J. 
Q.  B.  73.  73  L.  T.  N.  S.  406. 

Date  of  Notice.  —  Beenlen  v.  Hockin,  4  C.  B. 
19,  56  E.  C.  L.  19,  10  Jur.  1059,  16  L.  J.  C.  P.  49. 

The  general  prima  facie  presumplion  that  all 
documents  arc  made  at  the  day  they  bear  date 
applies  to  notices  of  objection.  Kenny  v. 
Kcnealy,  (1895)  2  Ir.  R.  544. 

Signature  of  Notice.  —  Hinton  v.  Hinton,  8 
Scott  N.  R.  995,  7  M.  &  G.  163,  49  E.  C.  L. 
163,  9  Jur.  91;  Wills  v.  Adcy,  2  C.  B.  246,  52 
E.  C.  L.  246,  15  L.  J.  C.  P.  205;   Sedgwick  v. 
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</.  The  Revising  Barrister.  —  The  appointment,  remuneration,  duties, 
and  powers  of  revising  barristers  are  minutely  specified  in  the  several  regis- 
tration acts.1 


Trevor,  K.  &  G.  534,  13  C.  B.  N.  S.  42,  106  E. 
C.  L.  42,  9  Jur.  N.  S.  603. 

Signature  by  Agent.  —  The  notice  of  objec- 
tion must  be  signed  by  the  voter,  and  not  by 
his  agent.  Toms  v.  Cuming,  8  Scott  N.  R. 
gio,  7  M.  &  G.  88,  49  E.  C.  L.  88,  9  Jur.  90. 

Signature  by  Use  of  Stamp.  —  Signature  by  the 
use  of  a  stamp  has  been  held  sufficient.  Ben- 
nett v.  Brumfitt,  16  W.  R.  131,  17  L.  T.  N.  S. 
213,  37  L.  J.  C.  P.  35,  L.  R.  3  C.  P.  28. 

Position  of  Objector's  Signature.  —  Sutton  v. 
Wade,  (1891)  1  Q.  B.  269,  60  L.  J.  Q.  B.  28,  63 
L.  T.  N.  S.  588,  39  W.  R.  223,  55  J.  P.  342,  1 
Fox  169. 

Proof  of  Signature.  —  Lewis  v.  Roberts,  11  C. 

B.  N.  S.  23,  103  E.  C.  L.  23,  K.  &  G.  402,  8 
Jur.  N.  S.  485,  31  L.  J.  C.  P.  51. 

Description  of  Objector  —  Stating  Place  of  Ob- 
jector's Abode.  —  The  notice  of  objection  must 
state  the  place  of  the  objector's  abode. 
Gadsby  v.  Warburton,  7  M.  &  G.  11,  49  E.  C. 
L.  11,  8  Scott  N.  R.  775,  9  Jur.  17,  14  L.  J. 

C.  P.  41;  Woollen  v.  Davis,  4  C.  B.  115,  56  E.  C. 
L.  115,  11  Jur.  477,  16  L.  J.  C.  P.  185;  Knowles 
v.  Brooking,  2  C.  B.  226,  52  E.  C.  L.  226,  10 
Jur.  289,  15  L.  J.  C.  P.  197;  Tudball  v.  Bristol, 
7  Scott  N.  R.  4S6,  5  M.  &  G.  5,  44  E.  C.  L.  13, 
7  Jur.  1041,  13  L.  J.  C.  P.  49;  Sheldon  v. 
Flatcher,  11  Jur.  949,  17  L.  J.  C.  P.  35;  Pruen 
v.  Cox,  2  C.  B.  1,  52  E.  C.  L.  1,  9  Jur.  994,  15 
L.  J.  C.  P.  17;  Curtis  v.  Blight,  11  C.  B.  N.  S. 
95,  103  E.  C.  L.  95,  8  Jur.  N.  S.  619,  31  L.  J.  C. 
P.  48,  10  W.  R.  172;  Thackway  v.  Pilcher,  15 
W.  R.  223,  15  L-  T.  N.  S.  443,  36  L.  J.  C.  P. 
73,  L.  R.  2  C.  P.  100;  Melbourne  v.  Greenfield, 

7  C.  B.  N.  S.  1,  97  E.  C.  L.  1.  K.  &  G.  261,  6 
Jur.  N.  S.  510,  29  L.  J.  C.  P.  81;  Jones  v. 
Pritchard,  L.  R.  4  C.  P.  414,  17  W.  R.  175,  19 
L.  T.  N.  S.  563;  Norris  v.  Pilcher,  L.  R.  4  C. 
P.  417,  38  L.  J.  C.  P.  69,  19  L.  T.  N.  S.  563,  17 
W.  R.  225;  Calver  v.  Roberts,  25  L.  T.  N.  S. 
751,  20  W.  R.  147;  Chorlton  v.  Tonge,  41  L.  J. 
C.  P.  33,  L.  R.  7  C.  P.  178,  20  W.  R.  338; 
Hicks  v.  Stokes,  (1893)  1  Q.  B.  124,  41  W.  R. 
123;  Lewis  v.  Evans,  L.  R.  10  C.  P.  297,  23 
W.  R.  244;  Kemp  v.  Wanklyn,  9  Reports  325, 
(1894)  1  Q.  B.  583,  overruling  Childs  v.  Cox,  20 
Q.  B.  Div.  290. 

Description  of  List  When  There  Are  Several.  — 
Allen  v.  House,  7  M.  &  G.  157,  49  E.  C.  L.  157, 

8  Scott  N.  R.  987,  9  Jur.  230;  Crowther  v. 
Bradney,  15  C.  B.  N.  S.  536,  109  E.  C.  L.  536, 

12  W.  R.  176,  33  L.  J.  C.  P.  70;  Barton  v.  Ash- 
ley, 2  C.  B.  4,  52  E.  C.  L.  4,  15  L-  J-  C.  P.  36; 
Wansey  v.  Perkins,  8  Scott  N.  R.  954,  9  Jur. 
113;  Eidsforth  v.  Farrer,  4  C.  B.  9,  56  E.  C.  L. 
9,  10  Jur.  1012;  Feddon  v.  Sawyers,  17  Jur. 
141,  22  L.  J.  C.  P.  15;  Huggett  v.  Lewis,  1 
Jur.  N.  S.  19,  15  C.  B.  245,  80  E.  C.  L.  245; 
Oram  v.  Cole,  18  C.  B.  N.  S.  I,  114  E.  C.  L.  1, 

13  W.  R.  268,  10  Jur.  N.  S.  1206;  Samuel  v. 
Hitchmough,  K.  &  G.  522,  13  C.  B.  N.  S.  3, 
106  E.  C.  L.  3,  9  Jur.  N.  S.  414;  Bright  v. 
Devenish,  12  Jur.  N.  S.  1019,  15  W.  R.  225; 
Moon  v.  Andrew,  L.  R.  4  C.  P.  461,  38  L.  J.  C. 
P.  97;  Aldridge  v.  Medwin,  L.  R.  4  C.  P.  464, 
38  L.  J.  C.  P.  45;  Allen  v.  Geddes,  L.  R.  5  C. 
P.  291,  18  W.  R.  317. 


Service  of  Notice  —  Personally.  —  Watson  v. 
Pitt,  5  C.  B.  77,  57  E.  C.  L.  77,  12  Jur.  121,  17 
L.  J.  C.  P.  143;  Points  v.  Attwood,  6  C.  B.  38, 
60  E.  C.  L.  38,  13  Jur.  83;  Beenlen  v.  Hockin, 
4  C.  B.  19,  56  E.  C.  L.  19,  10  Jur.  1059. 

Service  by  Posting.  —  Cuming  v.  Toms,  7  M. 
&  G.  29,  49  E.  C.  L.  29,  8  Scott  N.  R.  827; 
Toms  v.  Cuming,  7  M.  &  G.  88,  49  E.  C.  L.  88, 
8  Scott  N.  R.  910;  Allan  v.  Waterhouse,  8  Jur. 
426,  13  L.  J.  C.  P.  129;  Birch  v.  Edwards,  5  C. 
B.  45,  57  E.  C.  L.  45,  12  Jur.  18;  Cooper  v. 
Coates,  5  M.  &  G.  98,  44  E.  C.  L.  61;  Bishop 
v.  Helps,  2  C.  B.  45,  52  E.  C.  L.  45;  Hickton 
v.  Antrobus,  2  C.  B.  82,  52  E.  C.  L.  82;  Col- 
vill  v.  Lewis,  2  C.  B.  60,  52  E.  C.  L.  60;  Bishop- 
v.  Cox,  10  Jur.  16;  Jones  v.  Innous,  17  C.  B. 
290,  84  E.  C.  L.  290,  1  Jur.  N.  S.  1112;  Godsell 
v.  Innous,  17  C.  B.  295,  84  E.  C.  L.  295;  Bar- 
clay v.  Parrott,  1  C.  B.  N.  S.  49,  87  E.  C.  L. 
49;  Hannaford  v.  Whiteway,  1  C.  B.  N.  S.  53, 
87  E.  C.  L.  53;  Hornsby  v.  Robson,  1  C.  B.  N. 
S.  63,  87  E.  C.  L.  63;  Benish  v.  Booth,  18  C. 
B.  N.  S.  in,  114  E.  C.  L.  in;  Smith  v.  Hug- 
gett. 11  C.  B.  N.  S.  55,  103  E.  C.  L.  55;  Smith 
v.  James,  11  C.  B.  N.  S.  62,  103  E.  C.  L.  62; 
Cotton  v.  Prall,  12  Jur.  N.  S.  1018,  15  W.  R. 
223,  12  Jur.  N.  S.  1019,  15  L.  T.  N.  S.  468; 
Norris  v.  Pilcher,  38  L.  J.  C.  P.  69,  L.  R.  4  C. 
P.  417;  Nose  worthy  v.  Buckland-in-the-Moor, 
43  L.  J.  C.  P.  27. 

Status  of  Objector  Where  Name  Struck  Out  on 
Revision.  —  A  notice  of  objection  is  good  at  the 
time  for  hearing  where  it  was  given  by  a  per- 
son whose  name  at  the  time  of  serving  the  no- 
tice was  on  the  list  prepared  by  the  overseers, 
though  it  has  since  been  erased  therefrom  by 
the  revising  barrister.  Pease  v.  Middles- 
brough, 5  Reports  99,  (1893)  1  Q.  B.  127,  62  L. 
J.  Q.  B.  94,  68  L.  T.  N.  S.  766,  57  J.  P.  759.  r 
Fox  286. 

Withdrawal  of  Notice.  —  Giving  notice  of  an 
objection  to  a  claim  to  vote  is  the  performance 
of  a  public  duty,  and  the  objector  cannot  with- 
draw an  objection  once  made.  Proudfoot  "'. 
Barnes,  12  Jur.  N.  S.  1017,  15  W.  R.  223,  L.  R. 
2  C.  P.  88. 

1.  The  Revising  Barrister.  —  2  &  3  Wm.  IV., 

c,  45;  6  &  7  Vict.,  c.  18,  §  28  et  sea.;  28  &  29 
Vict.,  c.  12;  28  &  29  Vict.,  c.  36,  12-16;  29 
&  30  Vict.,  c.  54,  §  1;  35  &  36  Vict.,  c.  84;  36 
&  37  Vict.,  c.  70;  37  &  38  Vict.,  c.  53. 

Powers  of  Revising  Barrister.  —  When  two  re- 
vising barristers  are  appointed  for  the  same 
county-seat  or  borough,  under  6  and  7  Vict., 
c.  18,  §  29,  one  of  them  cannot  rehear  and  de- 
cide a  case  which  has  been  heard  and  finally 
decided  by  the  other.  Blain  v.  Pilkington 
Tp.,  18  C.  B.  N.  S.  6,  114  E.  C.  L.  6. 

If  a  qualification  is  good  on  its  face,  the  re- 
vising barrister  cannot  strike  out  the  voter's 
name  unless  the  vote  is  objected  to.  Smith 
v.  James,  L.  R.  1  C.  P.  138,  1  H.  &  P. 
3T7- 

Expulsion  of  Disorderly  Persons.  —  The  revising 

barrister,  while  sitting  as  a  court,  may  order 
the  removal  from  his  court  of  any  person  who 
interrupts  the  business  of  the  court,  and  it  has 
been  held  that  he  may  even  order  the  expul- 
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e.  Review  of  Barrister's  Decisions.  —  By  force  of  statutory  provisions 
the  decisions  of  the  revising  barrister  are  subject  to  review  on  appeal.1 

f.  COSTS — In  Proceedings  Before  Revising  Barrister.  —  Statutory  provision  is  made 
for  the  taxation  of  costs  against  the  objector  when  the  grounds  of  objection 
were  groundless  or  frivolous.* 

Costs  of  Appeal.  —  And  on  appeal  the  successful  party  is  as  a  rule  entitled  to 
costs.3 

g.  THE  FINAL  REGISTER.  —  The  alphabetically  printed  lists  of  the  voters 
for  a  county  do  not  constitute  the  final  and  true  register  of  persons  entitled 
to  vote  until  they  have  been  signed  and  delivered  by  the  clerk  of  the  peace  to 
the  sheriff.4    The  final  register  is  generally  conclusive  of  the  right  to  vote.5 


sion  of  the  plaintiff  under  such  circumstances. 
Willis  v.  Maclachlan,  I  Exch.  Div.  376. 

The  revising  barrister,  in  determining  the 
qualifications  of  a  claimant,  is  not  bound  by 
the  rated  value  appearing  on  the  rate  book, 
but  may  take  evidence  and  judge  for  himself 
as  to  whether  the  ratable  value  of  the  premises 
in  respect  to  which  the  claim  is  made  is  or  is 
not  twelve  pounds.  Cooke  v.  Butler,  L.  R.  8  C. 
P.  256.  See  also  Little  v.  Penrith,  L.  R.  8  C.  P. 
259. 

1.  Review  of  Barrister's  Decision. — Brumfitt  v. 
Roberts,  39  L.  J.  C.  P.  95;  Bewdley  Borough, 
21  L.  T.  N.  S.  202;  Webster  v.  Ashton-Under- 
Lyne,  L.  R.  8  C.  P.  306;  Reg.  v.  Liverpool, 
(1895)  1  Q-  B.  155.  64  L.  J.  Q.  B.  131;  71  L.  T. 
N.  S.  636,  43  W.  R.  220,  1  Fox  375,  15  Reports 
123. 

His  refusal  to  hear  a  person  appearing  be- 
fore him  is  not  a  matter  of  appeal  within  sec- 
tion 42  of  6  Vict.,  c.  18.  O'Connor  v.  Nichol- 
son, 1  Fox  250. 

Who  May  Appeal.  —  Wilson  v.  Salford,  L.  R. 

4  C.  P.  398;  Jones  v.  Marshall,  1  Hopw.  &  C. 
738. 

Notice  of  Appeal.  —  Petherbridge  v.  Ash,  4  C. 

B.  74,  56  E.  C.  L.  74;  Autey  v.  Topham,  5  M.  . 
ft  G.  I,  44  E.  C.  L.  11;  Simpson  v.  Wilkinson, 

5  M.  &  G.  3,  note  a,  44  E.  C.  L.  12,  note  a; 
Pring  v.  Estcourt,  4  C.  B.  73,  56  E.  C.  L.  73; 
Adey  v.  Hill,  4  C.  B.  38,  56  E.  C.  L.  38;  Grover 
v.  Bontems,  10  Jur.  971,  4  C.  B.  70,  56  E.  C.  L. 
70;  Norton  v.  Salisbury,  4  C.  B.  32,  56  E.  C. 
L.  32;  Wanklyn  v.  Woollett,  4  C.  B.  86,  56 
E.  C.  L.  86;  Newton  v.  Mobberley  Tp.,2C.  B. 
203,  52  E.  C.  L.  203;  Clarke  v.  Beaton,  5  C.  B. 
76,  57  E.  C.  L.  76;  Aid  worth  v.  Dore,  5  C.  B. 
87,  57  E.  C.  L.  87;  Palmer  v.  Allen,  5  C.  B.  5, 
57  E.  C.  L.  5;  Luckett  v.  Gilder,  11  C.  B.  N.  S. 
1.  103  E.  C.  L.  i;  Brown  v.  Tamplin,  21  W.  R. 
125. 

Notice  of  appeal  against  a  decision  of  a  re- 
vising barrister  must  be  given  in  strict  accord- 
ance with  the  provisions  of  section  42  of  6 
Vict.,  c.  18.  Guise  v.  Dilke,  1  Fox  283.  It  was 
here  held  that  a  verbal  notice  given  in  proper 
time,  suppleme  Ued  by  a  written  notice  deliv- 
ered after  the  proper  time,  is  therefore  an 
invalid  notice. 

Consolidating  Appeals.  —  Prior  v.  Waring,  5 

C.  B.  56,  57  E.  C.  L.  56;  Hutching  v.  Brown. 
1  Bar.  &  Arn.  545;  Robson  v.  Brown,  1  C.  B. 
N.  S.  34,  87  E.  C.  L.  34;  Wilson  v.  Salford,  L. 
R.  4  C.  P.  398;  Ashcroft's  Case,  38  L.  J.  C.  P. 
72;  Brown  v.  Tamplin,  42  L.  J.  C.  P.  37; 
Sherwin  v.  Whyman,  22  W.  R.  127. 

Cage  on  Appeal.  —  Ncttlcton  v.  Burrell,  8 
Scott  N.  R.  738;   Scott  v.  Durant,  18  C.  B.  N. 


S.  205,  114  E.  C.  L.  205;  Roberts  Percival, 
18  C.  B.  N.  S.  36,  114  E.  C.  L.  36;  Whithorn 
v.  Thomas,  8  Scott  N.  R.  783;  Pitts  v.  Smed- 
ley,  8  Scott  N.  R.  907;  Hinton  v.  Hinton,  8 
Scott  N.  R.  995;  Webb  v.  Birmingham,  13  L. 
J.  C.  P.  57;  Watson  v.  Cotton,  5  C.  B.  51,  57 
E.  C.  L.  51;  Burton  v.  Brooks,  n  C.  B.  41,  73 
E.  C.  L.  41;  Coogan  v.  Luckett,  1  Bar.  &  Arn. 
716;  Sherwin  v.  Whyman,  L.  R.  9  C.  P.  243. 

Paper  Books.  —  Allan  v.  Waterhouse,  8  Scott 
N.  R.  68;  Colville  v.  Rochester,  1  Lutw.  Reg. 
Cas.  380;  Croucher  v.  Browne,  9  Jur.  976; 
Sheddon  v.  Butt,  11  C.  B.  27,  73  E.  C.  L.  27; 
Palmer  v.  Allen,  11  Jur.  977;  Elliott  v.  St. 
Mary  Within,  1  Lutw.  Reg.  Cas.  508. 

Review  on  Appeal  —  Objections  Not  Raised 
Below.  —  Simpson  v.  Wilkinson,  7  M.  &  G.  50, 
49  E.  C.  L.  50. 

Argument  on  Appeal.  —  Cooper  v.  Harris,  7 
M.  &  G.  97,  49  E.  C.  L.  97,  8  Scott  N.  R.  921, 
14  L.  J.  C.  P.  72;  Gadsby  -'.  Warburton,  7  M. 
&  G.  11,  49  E.  C.  L.  11;  Webb  v.  Aston,  5  M. 
&  G.  14,  44  E.  C.  L.  18;  Jarvies  v.  Shrews- 
bury, 2  Lutw.  Reg.  Cas.  182;  Pownall  v.  Hood, 
11  C.  B.  1,  73  E.  C.  L.  1. 

Dismissal  on  Failure  of  Parties  to  Appear.  — 
Wansey  v.  St.  Peter  le  Poor,  7  M.  &  G.  162,  49 
E.  C.  L.  162. 

2.  Costs.  —28  &  29  Vict.,  c.  36,  §  8  scq.\ 
Soames  v.  Rawlings,  2  C.  M.  &  R.  744;  Roberts 
v.  Humby,  3  M.  &  W.  120. 

3.  Costs  of  Appeal.  —  Bage  v.  Perkins,  7  M. 
&  G.  156,  49  E.  C.  L.  156;  Crocker  v.  St. 
Mary,  7  M.  &  G.  156,  note,  49  E.  C.  L.  156, 
note;  Allen  v.  House,  7  M.  &  G.  157,  49  E.  C. 
L.  157;  Walker  v.  Payne,  1  Lutw.  Reg.  Cas. 
324;  Croucher  v.  Browne,  2  C.  B.  97,  52  E.  C. 
L.  97;  Passingham  Pittv,  17  C.  B.  299,  84 
E.  C.  L.  299;  Clark  v.  St.  Mary,  1  C.  B.  N.  S. 
23,  87  E.  C.  L.  23;  Collier  v.  King,  11  C.  B.  N. 
S.  478,  103  E.  C.  L.  478;  Harris  v,  O'Connor, 
5  Ir.  R.  C.  L.  64;  Lawc  v.  Maillard,  38  L.  J. 
C.  P.  179. 

4.  Final  Register.  —  Brumfitt  v.  Bremner,  9 
C.  B.  N.  S.  1,  99  E.  C.  I..  1. 

5.  Conclusiveness  as  to  Right  to  Vote. —  In 

Stowe  v.  Jolliffe,  22  W.  R.  911,  L.  R.  9  C.  P. 
734;  Ryder  v.  Hamilton  L.  R.  4  C.  P.  559,  17 
W.  R.  795,  it  was  held  that  under  the  Ballot 
Act.  35  &  36  Vict.,  c.  33,  §  7,  the  register  as 
settled  by  the  revising  barrister  is  conclusive 
as  to  a  person's  right  to  vote,  both  upon  the 
presiding  election  officer  and  upon  the  judge 
trying  an  election  petition,  except  in  the  case 
of  persons  who  have  an  inherent  incapacity  to 
be  electors,  such  as  peers,  persons  disqualified 
by  holding  particular  offices,  and  persons  con- 
victed of  crime. 
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3.  Registration  in  Canada.  —  The  system  of  registration  in  the  Canadian 
provinces  is  very  similar  to  that  of  England.1 

VIII.  Calling  Elections,  Notice,  and  Other  Preliminary  Proceedings  — 

1.  In  General.  — To  be  valid,  an  election  must  not  only  be  authorized,2  but  the 
requirements  of  the  constitution  or  statute,  if  any,  as  to  calling  the  election, 
proclamation,  notice,  and  other  preliminary  acts,  must  be  substantially  com- 
plied with,  or  the  election  may  be  invalid.3 

Various  Special  Elections.  —  Questions  as  to  the  effect  of  failure  to  comply  with 
statutory  requirements  of  preliminary  proceedings  more  frequently  arise  in 
connection  with  such  elections  as  local-option  elections,  county-seat  elections, 
municipal-aid  elections,  and  other  elections  on  the  question  of  incurring 
municipal  indebtedness,  and  most  of  the  decisions  will  be  found  under  other 
titles.4    Some  of  them  are  referred  to  here  by  way  of  illustration. 

2.  Calling  Elections  —  a.  In  General.  —  Where  the  power  to  call  an  elec- 
tion is  conferred  by  law  upon  certain  officers,  it  cannot  be  exercised  by  others.5 

Illustrations.  —  Thus  where  it  was  provided 

that  elections  to  be  held  in  a  city  or  village 
must  be  ordered  by  the  council  or  the  board  of 
trustees,  an  election  called  by  the  city  or  town 
clerk  was  held  void.  Jacksonville,  etc.,  R. 
Co.  v.  Virden,  104  111.  339. 

In  Clarke  v.  Board  of  Supervisors,  etc.,  27 
111.  310,  it  was  said:  "If  an  election  were  held 
without  warrant  of  law,  or  if  it  were  ordered 
by  a  person  or  tribunal  having  no  authority, 
there  could  be  no  doubt  that  the  whole  pro- 
ceeding would  be  absolutely  void.  Such  an 
election  and  every  subsequent  step  would  be 
unauthorized  and  void,  and  therefore  incapable 
of  ratification  by  the  county  authorities." 

In  Marshall  County  v.  Cook,  38  111.  44, 
where,  in  the  case  of  an  election  to  ascertain 
whether  a  county  would  make  a  subscription 
to  the  stock  of  a  railroad  company,  the  statute 
authorized  the  board  of  supervisors  of  the 
county  to  call  the  election,  and  it  was  called 
by  the  county  court,  it  was  held  that  the  elec- 
tion so  called  was  without  authority  of  law, 
and  that  a  subscription  to  the  stock  of  a  rail- 
road company,  and  bonds  issued  thereon  by 
the  board  of  supervisors,  in  pursuance  of  such 
an  election,  was  absolutely  void. 

In  Force  v.  Town  of  Batavia,  61  111.  99,  a 
case  of  a  similar  election  in  a  town,  where, 
upon  the  application  of  any  fifty  voters  of  a 
town,  the  statute  made  it  the  duty  of  the  clerk 
of  the  town  to  call  the  election,  it  was  held 
that  an  election  under  the  provisions  of  the 
act,  called  by  the  supervisor  of  the  town,  was 
void;  that  the  town  clerk,  and  he  only,  could 
legally  call  such  election.  It  was  said:  "The 
election  having  been  called  by  an  unauthor- 
ized person,  that,  and  its  results,  are  void  and 
of  no  effect.  Neither  has  any  greater  validity 
than  the  unauthorized  action  of  a  mass  meet- 
ing would  have." 

The  Fact  That  the  People  Voted  for  candidates 
does  not  render  a  special  election  valid  where 
it  was  not  called  by  legal  authority.  Fuller  v. 
Palmer,  91  Mich.  283. 

Vacancy  in  Legislature  —  Power  of  Town  Clerk 
in  Rhode  Island.  —  Under  the  Rhode  Island 
statute  giving  the  town  clerk  authority  to  issue 
a  warrant  for  an  election  to  fill  a  vacancy  in 
the  office  of  senator  or  representative  "  unless 
a  special  election  for  that  purpose  shall  be 
ordered  by  the  house  in  which  the  vacancy 
may  occur,"  and  the  statute  which  gives  either 
house  of  the  general  assembly  power  to  order 
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1.  Statement    of   Qualification   of   Voters.  — 

Bcthune  v.  Colquhoun,  Hodgins'  Election 
Cas.  21. 

Objection  to  Name  Listed.  —  In  .  re  Lilley,  21 
Ont.  Rep.  424;  In  re  Simpson,  9  Ont.  Pr.  Rep. 
358;  Re  Simmons,  12  Ont.  Rep.  505. 

Correction  of  Lists.  —  In  re  Voters'  List,  13 
Ont.  Rep.  3;  Matter  of  Voters'  Lists,  9  Ont. 
Pr.  Rep.  425;  Re  Simmons,  12  Ont.  Rep.  505. 

Remedy  Where  Name  Is  Omitted  from  List.  — 
I11  re  Marter,  18  Ont.  Rep.  243. 

2.  Authority  to  Hold  Elections.  —  See  supra, 
this  title,  Authority  to  Hold  Election. 

3.  Statutes  Must  Be  Complied  With  as  to  Pre- 
liminary Acts.  —  Covert  v.  Munson,  93  Mich.  603 ; 
Foster  v.  Scarff,  15  Ohio  St.  532.  See  also  Mc- 
Han  v.  Connell,  (Tex.  App.)  15  S.  W.  Rep.  284. 

Effect  of  Proclamation.  —  The  fact  that  a  proc- 
lamation stating  the  time  of  an  election  and 
the  offices  to  be  filled  states  that  a  certain  office 
is  to  be  filled,  when  by  law  it  should  not  be 
filled  at  such  election,  does  not  authorize  an 
election  for  such  office  nor  require  the  prepara- 
tion of  a  ballot  therefor.  Sheen  v.  Hughes, 
(Arizona  1895)  40  Pac.  Rep.  679. 

Under  the  Rhode  Island  statute  providing 
that  whenever  any  person  elected  senator  or 
representative  shall  die,  resign,  or  remove  out 
of  the  state,  or  whenever  in  case  of  a  failure  to 
elect  at  an  annual  meeting,  or  any  adjourn- 
ment thereof,  the  office  shall  become  or  be 
vacant,  the  town  clerk  shall  "  forthwith  "  issue 
his  warrant  for  an  election  to  fill  such 
vacancy,  "  unless  a  special  election  for  that 
purpose  shall  be  ordered  by  the  house  in  which 
the  vacancy  may  occur,"  —  the  town  clerk  in 
the  cases  specified  has  the  right,  and  it  is  his 
duty,  to  call  a  new  election  before  the  meeting 
of  the  house  in  which  the  vacancy  occurs. 
The  provision  for  the  calling  of  the  election  by 
the  house  in  which  the  vacancy  occurs  applies 
only  when  the  general  assembly  is  in  session. 
In  re  North  Smithfield  Election,  18  R.  I.  817. 

4.  Particular  Special  Elections.  —  See  the  titles 
County-seat,  vol.  7,  p.  1035  et  seq.;  Local 
Option;  Municipal  Aid;  Municipal  Corpora- 
tions; Municipal  Securities,  etc. 

5.  Elections  Must  Be  Called  by  Proper  Author- 
ity.—  Schuyler  County  v.  People,  25  111.  181; 
Clarke  v.  Hancock  County,  27  111.  305;  Mar- 
shall County  v.  Cook,  38  111.  44,  87  Am.  Dec. 
282;  Stephens  v.  People,  89  111.  337;  Fuller  z>. 
Palmer,  91  Mich.  283;  State  v.  Buck,  13  Neb. 
273- 
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Nor  can  the  power  be  delegated  to  others.1 

Call  by  De  Facto  Officer.  —  It  is  sufficient  if  the  officer  calling  an  election  was  a 
de  facto  officer.58 

b.  Manner  of  Calling  Elections.  —  Not  only  must  an  election  be 
called  by  the  proper  officer  or  body,  but  it  must  also  be  called  in  the  manner, 
if  any,  prescribed  by  law.3 

c.  Petition  for  Holding  Election.  —  When  a  statute  authorizes  an 
election  only  when  a  petition  therefor  has  beqn  presented,  the  petition  is 
essential.  And  it  is  also  necessary  that  the  petition  shall  comply  substantially 
with  the  statutory  requirements  as  to  the  number  and  qualifications  of  the 
signers,  the  facts  to  be  stated  therein,  etc.4 

d.  WRITS  OF  ELECTION.  —  In  some  jurisdictions  the  statutes  require  the 
county  judge  or  some  other  officer  to  issue  writs  of  election,  but  it  has  been 
held  that  a  failure  to  do  so  is  not  alone  sufficient  to  render  an  election  void.5 

3.  Notice  or  Proclamation  —  a.  In  General.  — When  the  time  and  place  of 
election  are  fixed  by  the  law  itself,  all  the  voters  must  take  notice  of  it,  and  if 
an  election  is  held  it  is  not  invalid  because  no  further  notice  was  given  nor 
proclamation  made,  however  many  voters  may  have  failed  to  attend.6 


a  new  election  "  if  any  vacancy  shall  happen 
*  *  *  during  any  session,"  the  town  clerk 
has  the  authoritj  to  call  an  election  to  fill  a 
vacancy  in  either  house  if  it  does  not  occur 
during  a  session  of  the  assembly.  Inre  North 
Smithfield  Election,  18  R.  I.  817. 

1.  Authority  Cannot  Be  Delegated  by  Officer.  — 
Thus  where  the  power  to  fix  the  time  of  an 
election  was  conferred  upon  the  governor  of  a 
state,  and  he  placed  writs  of  elections  in  the 
hands  of  a  person,  with  authority  to  change 
the  dates  in  certain  contingencies,  and  the 
time  was  so  changed,  and  the  election  held  at 
a  different  date  from  that  originally  fixed  in  the 
■writ,  it  was  held  that  the  election  was  void. 
McKenzie's  Case,  1  Hart.  El.  Cas.  460;  Graf- 
flin's  Case,  1  Bart.  El.  Cas.  464. 

2.  Call  by  De  Facto  Officer.  —  State  v.  Goowin, 
69  Tex.  55.  And  see  infra,  this  title,  Election 
Officers. 

3.  Manner  of  Calling  Election.  —  McHan  v. 
Connell,  (Tex.  App.)  15  S.  W.  Rep.  284. 

In  Elyria  Gas,  etc.,  Co.  v.  Elyria,  57  Ohio  St. 
374,  where  a  statute  authorized  the  common 
council  of  a  city  to  submit  to  the  voters  the  ques- 
tion of  issuing  bonds  to  establish  waterworks, 
but  required  the  election  to  be  called  by  a  reso- 
lution passed  as  provided  in  the  statute.it  was 
held  that  the  proper  adoption  of  a  resolution 
was  essential. 

Calling  of  Election  of  Representatives  by  Gen- 
eral Assembly.  —  Where  by  statute  it  is  pro- 
vided that  in  case  of  failure  to  elect  representa- 
tives in  Congress  the  general  assembly  of  the 
state  shall  order  a  new  election,  the  general 
assembly,  or.  canvassing  the  vote  for  repre- 
sentatives in  grand  committee  and  finding  that 
there  has  been  a  failure  10  elect,  may  call  an 
election  to  fill  the  vacancy  by  resolution.  The 
election  need  not  be  called  by  a  joint  resolu- 
tion of  the  two  houses,  as  required  by  the 
.constitution  for  the  enactment  of  laws.  //;  rt 
Representative  Election.  17  R.  I.  820. 

Failure  of  Order  to  Specify  Date.  —  Where  the 
notice  of  a  special  election  was  duly  given  as 
required  by  statute  it  was  held  that  an  election 
was  not  void  because  the  order  of  the  city 
council  directing  it  to  be  held  did  not  specify 
the  date.    Janks  v.  State,  29  Tex.  App.  233. 
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Failure  to  Designate  Place  for  Posting  Notices.  — 

'In  Minnesota  an  annual  village  election  is  not 
void  because  the  village  council  fails  to  desig- 
nate the  places  in  the  village  for  the  posting  of 
notices  thereof.  State  v.  Bernier,  (Minn.  1S88) 
38  N.  W.  Rep.  368. 

4.  Petition  for  Election  Required  by  Statute.  — 
Thus  where  a  statute  allowed  an  election  to 
be  called  when  a  petition  therefor  should  be 
signed  by  ten  legal  voters,  an  election  called 
upon  the  filing  of  a  petition  signed  by  ten  per- 
sons, a  portion  of  whom  were  not  legal  voters, 
was  held  illegal.    People  v.  Cline,  63  111.  394. 

And  where  a  petition  for  the  call  of  an  elec- 
tion was  required  to  be  signed  by  ten  legal 
voters  of  the  town,  proof  that  it  was  signed  by 
ten  citizens  was  held  not  to  be  sufficient. 
People  v.  Oldtown,  88  111.  202. 

The  petition  must  also  set  forth  the  facts 
upon  which  the  authority  to  hold  an  election 
depends.  Thus,  where  the  statute  authorized 
an  election  to  be  called  upon  the  question  of 
the  sale  of  liquor,  upon  a  filing  of  a  petition 
stating  that,  in  the  opinion  of  the  petitioner, 
the  public  good  would  be  promoted  by  the  pro- 
hibition, it  was  held  that  the  lack  of  such  an 
averment  in  the  petition  rendered  the  whole 
proceeding  void.    Tally  v.  Grider,  66  Ala.  119. 

5.  Failure  to  Issue  Writs  of  Election.  —  Ex  p. 
Schilling,  (Tex.  Crim.  App.  1897)  42  S.  W. 
Rep.  553. 

In  Ex  p.  Williams,  35  Tex.  Crim.  Rep.  75, 
it  was  held  that  the  fact  that  writs  of  election 
were  not  duly  issued  to  the  presiding  officers 
of  the  various  election  districts,  as  required  by 
statute,  did  not  render  an  election  invalid 
where  it  appeared  that  the  election  was  hon- 
estly held  at  each  voting  precinct. 

And  in  Sterritt  v.  McAdams,  99  Ky.  37, 
where  it  appeared  that  ninety  per  cent,  of  the 
electors  voted  at  an  election  to  fill  a  vacancy 
in  an  office,  it  was  held  that  the  election  was 
not  rendered  invalid  by  failure  to  issue  the 
writ  of  election  as  required  by  statute. 

6.  Necessity  for  Notice  of  Election  —  Time  and 
Place  Fixed  by  Law  —  California.  —  People  v. 
Brenham,  3  Cal.  477. 

Florida. — State  v.  Burbridge,  24  Fla.  112. 
Illinois.  —  Stephens  v.  People,  89  111.  337. 
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Special  Elections.  —  In  the  case  of  a  special  election,  however,  when  the  law 
does  not  fix  the  time  and  place  for  holding  the  same,  but  they  are  to  be  fixed 
by  some  authority,  failure  to  give  notice  or  issue  a  proclamation  of  the  election 
will  render  it  a  nullity,  unless  the  people  have  actual  knowledge  and  attend, 
so  that  the  result  is  not  affected.1  If  it  appears  that  the  people  generally  had 
actual  knowledge  of  a  special  election,  so  that  the  result  would  not  have  been 
different  if  proper  notice  had  been  given,  failure  to  give  such  notice  does  not 
vitiate  the  election.* 


Indiana.  —  Lafayette  v.  State,  69  Ind.  218; 
Carson  v.  McPhetridge,  15  Ind.  327;  State  v. 
Jones,  19  Ind.  356. 

Ioxva.  —  Dishon  -'.  Smith,  10  Iowa  212. 

Kansas.  — Jones  v.  Gridley,  20  Kan.  584. 

Kentucky.  —  Smith  v.  Crutcher,  92  Ky.  586; 
Berry  v.  McCollough,  94  Ky.  247. 

Massachusetts.  —  Com.  v.  Smith,  132  Mass. 
289. 

Michigan.  —  People  v.  Hartvvell,  12  Mich. 
508,  86  Am.  Dec.  70. 

Nebraska.  —  State  v.  Skirving,  19  Neb.  497. 

New  York.  —  People  v.  Cowles,  13  N.  Y. 
350;  People  v.  Wappingers  Falls,  9  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  246. 

Rhode  Island.  —  State  v.  Carroll,  17  R.  I.  591. 

Wisconsin.  —  State  v.  Orvis,  20  Wis.  235; 
State  v.  Goetze,  22  Wis.  363. 

And  see  note  3,  p.  627. 

"  The  authorities,"  said  the  Michigan  court, 
"  are  uniform  that  the  neglect  of  the  secretary 
of  state,  or  of  the  sheriff,  or  of  both  of  them, 
to  give  these  notices,  would  not  invalidate  an 
election  of  persons  receiving  the  highest  num- 
ber of  votes  for  any  office  for  which  the  regu- 
lar term  was  by  law  to  be  filled  at  a  general 
election.  Atty.-Gen.  v.  Iron  County,  64  Mich. 
609;  People  v.  Hartwell,  12  Mich.  508,  86  Am. 
Dec.  70;  People  v.  Witherell,  14  Mich.  48; 
6  Am.  and  Eng.  Encyc.  of  Law  289,  299, 
and  cases  cited;  State  v.  Bernier,  (Minn.  1888) 
38  N.  W.  Rep.  369;  Cooley's  Const.  Lim.  603; 
Mechem,  Pub.  Off.,  $  173.  The  notice  in  such 
case  required  by  the  statute  is  deemed  direct- 
ory, and  not  mandatory.  The  right  and  duty 
to  hold  the  election  is  derived  from  the  law, 
and  not  from  the  notice.  The  statute  makes 
the  time  and  occasion  of  the  election  impera- 
tive. Where  such  a  direction  is  given,  it  can- 
not be  made  nugatory  by  any  failure  to  give 
notice.  Every  one  is  bound  to  take  notice  of 
what  the  statute  requires."  Adsit  v.  Osmun, 
84  Mich.  425. 

Date  Fixed  by  City  Ordinance.  —  In  Augusta 
v.  Maysville,  etc.,  R.  Co.,  97  Ky.  145,  it  was 
held  that  an  election  was  not  rendered  invalid 
by  failure  to  give  notice  thereof,  where  the 
date  was  fixed  by  a  city  ordinance  under  which 
the  election  was  held. 

1.  Time  and  Place  Not  Fixed  by  Law  —  Eng- 
land. —  Seaford  Case,  3  Lud.  El.  Cas.  35. 

California.  —  Kenfield  v.  Irwin,  52  Cal.  164. 

Colorado. — See  People  v.  Kerwin,  (Colo. 
App.  1897)  51  Pac.  Rep.  530. 

Illinois.  — Stephens  v.  People,  89  111.  337. 

Indiana.  —  Demaree  v.  Johnson,  (Ind.  1898) 
50  N.  E.  Rep.  376. 

Kansas. — Jones  v.  State,  1  Kan.  273;  Cook 
v.  Mock,  40  Kan.  472. 

Kentucky.  —  Toney  v.  Harris,  85  Ky.  453. 

New  Jersey.  —  Morgan  v.  Gloucester  City, 
44  N.  J.  L.  137, 
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Texas. — Ex  f.  Kramer,  19  Tex.  App.  124; 
Stall  worth  v.  State,  18  Tex.  App.  378;  Smith 
v.  State,  19  Tex.  App.  444. 

"  Where  the  time  and  place  of  the  election 
are  not  fixed  by  law,  but  the  election  is  only 
to  be  called,  and  the  time  and  place  to  be 
fixed,  by  some  authority  named  in  the  statute, 
after  the  happening  of  some  condition  prece- 
dent, it  has  been  held  that  it  is  essential  to  the 
validity  of  such  an  election  that  it  be  called, 
and  the  time  and  place  fixed,  by  the  very 
agency  designated  by  law,  and  none  other. 
Stephens  v.  People,  89  111.  337."  Adsit  v. 
Osmun,  84.  Mich.  425. 

Proclamation  of  Governor.  —  In  a  number  of 
early  California  cases  it  was  held  that  the  proc- 
lamation of  the  governor  required  by  statute 
was  necessary  to  the  validity  of  a  special  elec- 
tion. People  v.  Porter,  6  Cal.  27;  Westbrook 
v.  Rosborough,  14  Cal.  181;  People  v.  Weller, 
u  Cal.  49,  70  Am.  Dec.  754. 

2.  Result  Not  Affected  —  Actual  Notice. —  In 
Nebraska  it  has  been  held  that  where  the  re- 
sult of  the  election  would  not  have  been  differ- 
ent if  proper  notice  had  been  given,  the 
election  would  not  be  set  aside  at  the  suit  of 
persons  who  had  participated  in  it.  Ellis  v. 
Karl,  7  Neb.  381;  State  v.  School  Dist.  No.  13, 
13  Neb.  466.  And  see  State  v.  Lansing,  46- 
Neb.  514. 

So  in  Kentucky  it  was  held  that,  when  the 
order  to  hold  a  local-option  election  and  a  cer- 
tificate of  the  result  were  shown,  it  could  not 
be  proved  that  the  notices  were  not  posted  as 
required  by  law.  Young  v.  Com.,  14  Bush 
(Ky.)  161.  And  in  Maryland  it  was  held  that, 
until  the  election  had  been  held  void  by  com- 
petent authority,  it  could  not  be  shown  in  a 
case  for  its  violation  that  there  were  irregu- 
larities in  the  preliminary  proceedings. 
Crouse  v.  State,  57  Md.  327. 

In  Iowa  it  has  been  held  that  if  the  voters 
have  actual  notice  that  the  election  is  to  be 
held,  and  they  attend  and  vote,  the  election 
should  be  considered  as  ade  facto  election,  and 
should  not  be  set  aside  if  regular  in  other  re- 
spects, though  the  kind  of  notice  required  by 
the  statute  was  not  given.  Dishon  v.  Smith, 
10  Iowa  212. 

And  in  Com.  v.  Reynolds,  8  Pa.  Co.  Ct. 
Rep.  568,  it  was  held  that  a  school  election 
was  not  vitiated  by  failure  to  issue  a  procla- 
mation, where  the  election  was  generally 
known,  and  a  reasonable  number  of  votes 
were  ca'st. 

There  are  a  number  of  other  cases  which 
support  this  doctrine.  See  Wheat  v.  Smith,  50- 
Ark.  277;  Com.  v.  Smith,  132  Mass.  289: 
Adsit  v.  Osmun,  84  Mich.  420;  State  <<.  Thayer, 
31  Neb.  82:  State  v.  Carroll,  17  R.  I.  591. 

Qualification  of  Rule.  —  This  is  certainly 
sound  law,  if  so  many  of  the  voters  attended 
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Partial  Want  of  Notice.  —  If  the  want  of  notice  is  partial  only,  that  is,  if  it 
extends  only  to  a  part  of  the  precincts,  it  will  not  necessarily  vitiate  the  elec- 
tion, though  it  may  do  so.1 

Impossibility  of  Giving  Statutory  Notice.  —  Where  an  election  is  ordered  by  special 
law,  but  no  provision  is  made  for  notice,  the  provisions  of  the  general  law 
would  generally  apply  ;  but  when  it  is  impossible  to  give  such  notice,  the  elec- 
tion is  not  avoided  for  want  thereof.2 

b.  Elections  to  Fill  Vacancies.  —  Whether  failure  to  give  notice  when 
there  are  vacancies  to  be  filled  will  vitiate  an  election  is  not  clear,  and  the 
decisions  are  very  conflicting.  It  has  been  held  that  if  the  number  of  votes 
cast  is  so  great  as  to  show  that  the  voters  had  general  knowledge  of  the 
vacancy,  and  that  the  result  was  not  affected,  the  election  should  be  upheld.3 

General  Elections.  —  It  has  also  been  held  that  when  a  vacancy  exists  in  an 
office  which  the  law  requires  to  be  filled  at  the  next  general  election,  the  time 


that  the  result  could  not  have  been  changed 
for  want  of  proper  notice.  Unless  this  fact  is 
shown,  however,  the  election  ought  to  be  set 
aside,  as  no  elector  is  under  obligations  to 
attend  an  election  held  without  legal  notice; 
and  in  cases  of  elections  for  the  issuing  of 
m  unicipal  bonds,  it  has  been  held  that  the  lack 
of  strict  compliance  with  the  law  in  regard  to 
giving  notice  rendered  the  election  illegal. 
People  v.  Santa  Anna,  67  111.  57;  People  v. 
Laenna,  67  111.  67. 

In  Foster  v.  Scarff,  15  Ohio  St.  532,  an  elec- 
tion to  fill  a  vacancy  was  held  invalid  for  want 
of  notice,  but  it  appeared  that  the  great  body 
of  the  electors  had  no  notice  in  fact,  and  were 
misled.  The  court  was  careful  to  limit  the 
decision  to  the  facts.  "  We  do  not  intend,"  it 
was  said,  "  to  go  beyond  the  case  before  us, 
as  presented  by  its  own  peculiar  facts.  We 
do  not  intend  to  hold,  nor  are  we  of  opinion, 
that  the  notice  by  proclamation,  as  prescribed 
by  law,  is  per  se  and  in  all  supposable  cases 
necessary  to  the  validity  of  an  election.  If 
such  were  the  law,  it  would  be  in  the  power 
of  a  ministerial  officer,  by  his  misfeasance,  al- 
ways to  prevent  a  legal  election.  We  have  no 
doubt  that  where  an  election  is  held  in  other 
respects  as  prescribed  by  law,  and  notice  in 
fact  of  the  election  is  brought  home  to  the 
great  body  of  the  electors,  though  derived 
through  means  other  than  the  proclamation 
which  the  law  prescribes,  such  election  would 
be  valid.  Rut  where,  as  in  this  case,  there 
was  no  notice,  either  by  official  proclamation 
or  in  fact,  and  it  is  obvious  that  the  great 
body  of  the  electors  were  misled,  for  want  of 
the  official  proclamation,  its  absence  becomes 
such  an  irregularity  as  to  prevent  an  actual 
choice  by  the  electors,  prevents  an  actual 
election,  in  the  primary  sense  of  that  word, 
and  renders  invalid  any  semblance  of  an  elec- 
tion which  may  have  been  attempted  by  a 
few,  and  which  must  operate,  if  it  be  allowed 
to  operate  at  all,  as  a  surprise  and  fraud  upon 
the  rights  of  the  many." 

1.  Partial  Want  of  Notice. —  If  the  number 
of  voters  which  had  no  notice  is  so  great  in 
proportion  to  the  voters  of  the  whole  district 
that  it  is  not  clear  that  the  result  could  not 
have  been  different,  there  can  be  do  doubt  that 
the  whole  election  should  be  set  aside.  Harry 
V,  Lauck,  5  Coldw.  (Tenn.)  588;  Marshall  v. 
Kerns,  2  Swan  (Tenn.)  68.    Hut  when  the  fail- 


ure to  hold  the  election  extends  only  to  an 
insignificant  part  of  the  district,  the  whole 
election  should  not  be  set  aside,  unless  the 
whole  vote  cast  is  so  close  that  there  is  reason- 
able probability  that  the  result  would  have 
been  different  if  elections  had  been  held  in 
those  precincts  which  had  no  notice.  McCraw 
v.  Harralson,  4  Coldw.  (Tenn.)  34;  Lyon  v. 
Smith,  CI.  &  H.  El.  Cas.  ioij  Randolph  v. 
Jennings,  CI.  &  H.  El.  Cas.  240. 

2.  Statutory  Notice  Impossible.  —  In  a  case 
where  an  election  was  ordered  by  law  to  be 
held  on  a  certain  day,  but  there  was  not  suffi- 
cient time  after  the  law  took  effect  to  give  the 
statutory  notice  before  the  day  of  election,  it 
was  decided  that  an  election  held  without  the 
notice  was  valid.  Powell  v.  Jackson,  51  Mich. 
129. 

3.  Elections  to  Fill  Vacancies  —  Elections  Up- 
held When  There  Was  Knowledge  of  Vacancy.  — 

Thus  where  the  notice  given  for  an  election 
under  an  act  to  establish  a  new  county  omitted 
the  judge  from  the  list  of  officers  to  be  voted 
for,  but  the  voters  voted  for  a  judge,  it  was 
held  that  the  person  so  voted  for  was  entitled 
lo  hold  the  office  as  against  a  person  voted  for 
at  the  next  election.  People  v.  Templeton,  12 
Cal.  394.  And  where  there  had  been  no  notice 
of  an  election  for  a  member  of  Congress  in  one 
county,  but  the  people  selected  election  offi- 
cers, and  voted  for  that  office,  the  lack  of  notice 
was  not  allowed  to  invalidate  the  election  in 
the  district  or  in  the  county.  Strobach  v.  Her- 
bert, 2  Ellsw.  El.  Cas.  5.  See  also  Adsit  v. 
Osmun,  84  Mich.  420;  State  v.  Lansing,  46 
Neb.  514. 

It  was  said  in  a  Michigan  case:  "  I  think 
the  true  doctrine  is  as  laid  down  in  the  text  of 
Mechem  on  Public  Offices  and  Officers,  at 
pages  108,  109,  §  174,  that  an  election  to  fill  a 
vacancy  of  which  no  notice  was  given,  and 
which  was  in  fact  known  to  but  few  of  the 
voters,  is  void.  But  though  the  official  notice 
was  not  given,  or,  if  given,  not  in  the  pre- 
scribed form,  yet  if  the  election  has  been  held, 
and  the  great  body  of  the  voters  had  notice  in 
fact  of  the  vacancy,  this,  coupled  with  the  fact 
that  they  are  presumed  to  know  that  the  law 
requires  the  vacancy  to  be  filled  at  the  next 
election,  is  sufficient,  even  though  many  re- 
frained from  voting  because  of  a  difference  of 
the  construction  of  the  law."  Adsit  Os- 
mun, 84  Mich.  425. 
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and  place  of  which  are  fixed,  and  it  is  required  that  the  notice  of  the  general 
election  shall  also  specify  the  vacancy  to  be  filled,  an  election  at  that  time  and 
place  will  be  valid  notwithstanding  the  notice  is  not  given.'  There  are  deci- 
sions, however,  in  conflict  with  this  view,  even  in  the  case  of  general  elections.2 
If  a  statute  is  not  mandatory  with  respect  to  filling  the  vacancy  at  a  general 
election,  but  merely  permissive,  failure  to  give  notice  that  the  vacancy  will  be 
filled  at  a  particular  election  will  invalidate  it.3  And  there  are  other  circum- 
stances under  which  failure  to  give  statutory  notice  has  been  held  to  render  an 
election  invalid,  where  it  appeared  that  there  was  no  actual  notice.4 

Special  Elections.  — -The  rule  applicable  to  general  elections  does  not  apply  in 


1.  Vacancies  to  Be  Filled  at  General  Election  — 
Elections  Without  Notice  Upheld.  —  This  view  is 
based  upon  the  ground  that  as  the  time  and 
place  of  the  election  are  fixed  by  law,  every 
voter  must  take  notice  of  it;  and  it  has  been 
said  that  such  elections  cannot  be  defeated  by 
reason  of  the  want  of  notice  "  by  showing  that 
a  small  portion  only  of  the  electors  were  actu- 
ally aware  of  the  vacancy,  or  cast  their  votes 
to  fill  it."  Cooley's  Const.  Lim.  (6th  ed.) 
759- 

There  are  a  number  of  cases  which  support 
this  view: 

California.  —  People  v.  Brenham,  3  Cal.  491 ; 
People  v.  Thompson,  67  Cal.  627. 

Kentucky.  —  Berry  v.  McCullough,  94  Ky. 
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Michigan.  —  People  v.  Hartwell,  12  Mich. 
>jo8,  86  Am.  Dec.  70;  People  v.  Witherell,  14 
Mich.  48. 

Nebraska.  —  State  v.  Skirving,  19  Neb.  497. 

New  York.  —  People  v.  Cowles,  13  N.  Y.  350. 

Wisconsin.  —  State  v.  Orvis,  20  Wis.  235; 
State  v.  Goetze,  22  Wis.  363. 

Illustrations.  —  Thus  in  New  York,  where  a 
vacancy  in  the  office  of  justice  of  the  Supreme 
Court  occurred  by  the  death  cf  the  incumbent 
on  the  23d  day  of  October,  and  the  time  before 
the  election  to  be  held  on  the  6th  day  of  No- 
vember was  too  short  to  enable  the  secretary 
of  state  to  give  the  statutory  notice,  it  was 
held  that  a  person  receiving  the  highest  num- 
ber of  votes  at  an  election  was  legally  entitled 
to  the  office.    People  v.  Cowles,  13  N.  Y.  350. 

And  in  Michigan,  where  a  city  charter  pro- 
vided that  notice  of  the  annual  city  election, 
and  of  the  offices  to  be  filled,  should  be  given 
by  the  city  clerk,  and  that  all  vacancies  occur- 
ring during  the  year  should  be  filled  at  such 
election,  it  was  held  that  such  provisions  as 
to  notice  were  directory  only,  and  that  the 
omission  of  any  mention  of  a  vacancy  did  not 
vitiate  the  election  to  fill  such  vacancy.  Peo- 
ple v.  Hartwell,  12  Mich.  509,  86  Am.  Dec.  70. 

In  State  v.  Skirving,  19  Neb.  497,  it  was 
held  that  if  a  county  commissioner  removes 
from  the  district,  the  electors  may  fill  his 
place,  although  no  notice  has  been  given. 

2.  Decisions  to  the  Contrary i —  In  Foster  v. 
Scarff,  15  Ohio  St.  532,  upon  the  death  of  an 
incumbent  of  the  office  of  probate  judge,  his 
successor,  instead  of  being  commissioned  for 
the  unexpired  term  as  the  law  requires,  was 
commissioned  for  a  full  term  of  three  years. 
At  the  expiration  of  the  regular  term,  no  no- 
tice was  given  of  any  election  to  fill  the  va- 
cancy; and  less  than  one-fourth  of  the  voters 
cast  their  votes  for  a  single  candidate,  and  no 
votes  were  cast  for  any  other;  and  it  was  held 


that  such  an  attempted  election  was  irregular 
and  void.  This  decision  was  cited  with  ap- 
proval in  Wood  v.  Bartling,  16  Kan.  109. 

The  case  of  Beal  v.  Ray,  17  Ind.  554,  is  in 
conflict  with  the  New  York  case  of  People  v. 
Cowles,  13  N.  Y.  350,  cited  in  the  note  preced- 
ing. It  was  there  held  that  where  the  time 
after  a  vacancy  in  the  office  of  judge  of  the 
Court  of  Common  Pleas  occurred  was  too  short 
to  give  the  statutory  notice  that  it  would  be 
filled,  as  required  by  statute,  at  the  next  gen- 
eral election,  the  election  of  a  judge  at  such 
election  was  invalid. 

3.  Statute  Merely  Permissive  as  to  Filling  Va- 
cancy.—  Secord  v.  Foutch,  44  Mich.  89.  It 
was  said  in  this  case:  "  It  is  a  necessary  safe- 
guard to  popular  elections  that  the  people  be 
informed  what  officers  they  are  to  vote  for. 
They  may  be  expected  to  know  what  elections 
are  to  be  made  at  the  regular  general  elec- 
tions; and  as  to  those  in  ordinary  cases,  it 
might  be  dangerous  to  allow  a  failure  to  give 
notice  to  avoid  the  election.  This  would  en- 
able the  popular  will  to  be  defeated  by  the 
misconduct  of  ministerial  officers.  But  there 
can  be  no  such  knowledge  assumed  concerning 
vacancies  in  office;  and  without  some  distinct 
and  public  notice  of  some  sort,  such  an  elec- 
tion could  hardly  fail  to  be  capable  of  the 
worst  kind  of  fraud  and  trickery." 

4.  Other  Circumstances  Rendering  Notice  Neces- 
sary. —  Thus  in  Wisconsin,  where  there  was  a 
resignation  of  an  incumbent  of  an  office,  but 
no  notice  was  given  to  fill  the  vacancy,  and  the 
fact  was  known  to  but  few  of  the  voters,  and 
but  a  few  votes  were  cast  for  any  candidate 
for  the  office,  it  was  held  that  the  election  was 
void.    State  v.  McKinney,  25  Wis.  416. 

In  New  Jersey  also,  where  there  was  a 
doubt  as  to  whether  there  was  a  vacancy  in 
the  office  of  the  city  judge,  and  but  twenty-six 
votes  were  cast  for  the  majority  candidate  and 
three  for  the  minority,  in  a  precinct  where 
eight  hundred  votes  were  cast  for  other  offi- 
cers, the  voters  were  allowed  to  testify  that 
they  had  no  knowledge  of  the  vacancy  or  that 
there  were  votes  being  cast  for  that  office,  and 
the  election  was  held  void.  Bolton  v.  Good, 
41  N.  J.  L.  296. 

To  the  same  effect,  see: 

California.  —  People  v.  Thompson,  67  Cal. 
627;  People  v.  Weller,  11  Cal.  49,  70  Am.  Dec. 
754,  and  other  California  cases  cited  in  the 
note  following. 

Indiana. — Beal  v.  Morton,  18  Ind.  346; 
Beal  v.  Ray,  17  Ind.  554. 

Kansas.  —  Wood  v.  Bartling,  16  Kan.  109. 

Kentucky.  —  Toney  v.  Harris,  85  Ky.  453. 

New  York.  —  People  v.  Crissey,  91  N.  Y.  616. 
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the  case  of  special  elections  to  fill  vacancies,  the  time  and  place  of  which  are 
not  fixed  by  law.  In  such  a  case  want  of  notice  is  fatal  to  the  validity  of  the 
election,1  unless  it  appears  that  there  was  actual  knowledge,  and  that  the  want 
of  formal  notice  did  not  deprive  a  sufficient  number  of  electors  of  an  oppor- 
tunity to  vote  to  change  the  result.2 

4.  Form  and  Sufficiency  of  Notice  —  a.  In  General.  —  Not  only  must  notice 
be  given  under  the  circumstances  shown  in  the  preceding  paragraphs,  but  it 
must  be  given  properly,  and  must  comply  substantially  with  statutory  require- 
ments as  to  form,  time,  etc.3 


1.  Special  Elections. —  In  the  case  of  People 
v.  Weller,  n  Cal.  49,  70  Am.  Dec.  754,  the 
question  as  to  the  necessity  of  a  proclamation 
in  case  of  an  election  to  fill  a  vacancy  is  fully 
discussed,  and  the  authorities  carefully  re- 
viewed; and  the  conclusion  is  reached  that 
there  is  a  very  important  distinction  between 
general  and  special  elections  in  this  respect. 
The  doctrine  is  laid  down  that  as  the  time, 
place,  and  manner  of  general  elections  are 
fixed  by  law,  the  electors  may  and  must  take 
notice  of  them;  and  as  to  such  elections,  the 
statutory  requirements  as  to  notice  are  directory 
only;  but  in  the  case  o<  special  elections  to  fill 
vacancies  the  requirement  is  mandatory.  See 
also  People  v.  Porter,  6  Cal.  26;  People  v. 
Martin,  12  Cal.  409;  Westbrook  v.  Rosbor- 
ough,  14  Cal.  180;  People  v.  Thompson,  67 
Cal.  627. 

In  Cook  v.  Mock,  40  Kan.  472,  where  an 
election  was  held  to  fill  a  vacancy  in  the  office 
of  justice  of  the  peace,  at  an  election  other 
than  the  regular  city  election  for  the  election 
of  justices  of  the  peace,  and  no  official  procla- 
mation or  public  notice  was  given  of  the  elec- 
tion to  fill  the  vacancy,  and  less  than  one- 
third  of  the  electors  of  the  city  voted  for  a 
person  to  fill  the  vacancy,  it  was  held  that  the 
omission  to  give  any  official  or  public  notice  of 
the  election  to  fill  the  vacancy,  and  the  failure 
of  the  electors  to  participate  generally  in  the 
election,  vitiated  the  same,  and  that  the  person 
claiming  the  office  of  justice  of  the  peace  under 
such  an  election  was  not  entitled  to  it. 

2.  Actual  Knowledge  —  Result  Not  Affected.  — ■ 
Adsit  v.  Osmun,  84  Mich.  420;  State  v.  Lan- 
sing, 46  Neb.  514. 

In  Nebraska  it  is  held  that  the  statute  of 
that  state  requiring  the  governor,  thirty  days 
previous  to  an  election  at  which  any  state  offi- 
cer is  to  be  chosen,  to  issue  his  proclamation 
therefor  is  merely  directory,  and  that  an  elec- 
tion to  fill  a  vacancy  is  not  invalid  by  reason 
of  a  failure  to  mention  the  same  in  a  procla- 
mation where  it  is  duly  mentioned  in  the  no- 
tices posted  as  required  by  law.  State  v. 
Thayer,  31  Neb.  82. 

By  Mansf.  Dig.  Arkansas,  2659,  2660,  it 
was  made  the  duty  of  the  sheriff  to  Rive  notice 
of  each  election  by  posting  a  copy  of  his  procla- 
mation therefor  at  each  voting  place,  and  at 
two  or  more  of  the  most  public  places  in  each 
township,  and  also  to  publish  the  same  in  a 
newspaper,  if  one  be  published  in  the  county. 
A  special  election  having  been  ordered  to  fill  a 
vacancy  in  a  county  office,  the  sheriff  posted  a 
notice  thereof,  as  required  by  the  statute,  but 
failed  to  make  publication  of  the  notice  in  the 
only  newspaper  published  in  the  county,  which 
was  a  paper  uncertain  and  irregular  in  its 
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issues.  It  was  generally  known  that  the  elec- 
tion was  to  take  place,  it  was  held  at  all  the 
voting  precincts  on  the  day  fixed  by  the  gov- 
ernor, and  the  vote  cast  was  not  less  than  that 
usually  polled  at  such  elections.  It  was  held 
that  the  failure  of  the  sheriff  to  make  publica- 
tion in  such  newspaper  did  not  invalidate  the 
election.    Wheat?'.  Smith,  50  Ark.- 267. 

3.  Form  and  Sufficiency  of  Notice.  ■ —  People  v. 
Caruthers  School  Dist.,  102  Cal.  184;  People 
v.  Kerwin,  (Colo.  App.  1897)  51  Pac.  Rep. 
530;  Athens  v.  Hemerick,  89  Ga.  674;  Perry 
v.  Norwood,  99  Ga.  300;  Swenson  v.  McLaren, 
2  Tex.  Civ.  App.  331. 

Where,  in  executing  a  power  conferred  by 
the  city  charter  upon  a  majority  of  the  city 
council  to  order  an  election  for  mayor  "  by 
giving  at  least  ten  days'  notice  in  any  one  or 
more  of  the  city  papers,"  an  attempt  was 
made  to  give  the  requisite  notice  in  two  papers, 
but  il  was  given  only  in  one,  it  was  held  that 
the  power  was  well  executed,  and  there  was 
no  sufficient  reason  for  postponing  the  election 
or  revoking  the  order  for  holding  it  at  the  time 
specified  and  appointing  a  different  time,  and 
that  an  election  held  pursuant  to  the  charter 
and  the  published  notice  was  valid,  and  the 
person  elected  was  entitled  to  the  office. 
Waycross  v.  Youmans,  85  Ga.  708. 

In  People  v.  Caruthers  School  Dist.,  102  Cal. 
184,  a  statute  required  the  notice  of  an  election 
to  be  given  by  posiing  it  in  three  public  places, 
and  by  publishing  it  in  a  newspaper,  and  also 
required  the  notice  to  specify  the  time  and 
place  of  election.  It  was  held  that  the  election 
was  void  where  the  posted  notices  and  the 
published  notice  both  staled  that  the  election 
would  be  held  at  two  separate  places. 

In  Swenson  v.  McLaren,  2  Tex.  Civ.  App. 
331,  a  statute  providing  for  a  special  election 
required  the  Commissioners'  Court  to  order 
the  sheriff  to  give  notice  thereof  by  posting, 
and  required  the  sheriff  to  obey  such  order. 
The  sheriff  posted  notices,  but  they  were 
signed,  not  by  him,  but  by  the  county  judge. 
Further  than  this  there  was  nothing  on  the 
face  of  them  to  show  who  gave  the  notice,  or 
that  it  was  given  by  any  person  or  court 
authorized  to  give  it.  It  was  held  that  the 
election  was  void. 

Where  a  statute  providing  for  its  becoming 
effective  only  on  being  adopicd  by  vote  of  the 
people  required  publication  by  the  sheriff  of  a 
notice  of  an  election,  il  was  held  that  the  pub- 
lication of  a  notice  not  signed  by  the  sheriff 
and  not  giving  the  date  on  which  the  law  was 
enacted,  so  that  the  voters  could  tell  whether 
the  notice  was  official,  rendered  the  election 
invalid.  Com.  v.  Barrett,  (Ky.  1891)  17  S.  W. 
Rep.  336. 
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Defects  in  Notice.  —  It  has  often  been  held  that  defects  in  a  notice  of  election 
will  not  render  the  election  void  if  it  appears  that  the  voters  were  not  misled 
thereby. 1 

b.  By  Whom  Notice  Must  Be  Given.  —  Where  the  giving  of  notice 
of  an  election  is  merely  a  ministerial  act,  done  in  pursuance  of  the  order  of  the 
proper  authority,  and  the  time  and  place  of  the  election  are  regularly  fixed  by 
that  authority,  the  fact  that  the  notice  is  signed  or  posted  by  the  wrong  officer 
will  not  vitiate  the  election.*  But  when  the  duty  of  giving  the  notice  is  a  part 
of  the  duty  of  fixing  the  time  and  place  and  of  calling  the  election,  then,  if  the 
notice  is  given  by  the  wrong  party,  or  if  given  by  the  proper  officer  it  is  given 
without  the  authority  of  the  officer  whose  duty  it  is  to  order  the  notice  given, 
the  election  will  be  void.3 

c.  SUFFICIEN'CY  AS  TO  TIME.  —  The  time  of  an  election  must  be  fixed  in 
advance.4  When  the  length  of  time  of  the  notice  is  fixed  by  statute,  it  has 
been  held  in  some  cases  that  a  shorter  time  will  not  suffice.5  In  other  cases  it 
has  been  held  that  failure  to  give  notice  for  the  full  time  before  an  election 
required  by  the  statute  will  not  render  the  election  invalid,  if  there  was  full 
knowledge  thereof  and  a  full  vote.6  Where  no  time  is  fixed,  the  notice  will 
be  sufficient  if  it  is  given  a  reasonable  length  of  time  before  the  election.7 


Statutes  Applying  to  General  Elections  Only.  — 

If  a  statute  in  terms  requires  notice  to  be  given 
in  a  certain  manner  for  a  general  election  only, 
it  does  not  apply  to  special  elections.  Wilkes- 
Barre  Record  v.  Luzerne  County,  6  Pa.  Super. 
Ct.  Rep.  600.  In  this  case  it  was  held  that  the 
annual  spring  election  in  Pennsylvania  was 
not  a  general  election  within  the  meaning  of 
such  a  statute. 

1.  Defects  in  Notice  Not  Affecting  Eesult.  — 
State  v.  Langlie,  5  N.  Dak.  594.  And  see  the 
decisions  specifically  referred  to  in  the  notes 
following. 

An  election  is  not  rendered  invalid  merely 
because  the  officer  whose  duty  it  is  to  publish 
the  notice  affixes  a  scroll  thereto  instead  of  his 
official  seal,  even  though  a  statute  may  require 
him  to  place  his  seal  upon  all  proceedings  of 
the  board  which  are  ordered  published.  San 
Luis  Obispo  County  v.  White,  91  Cal.  432. 

2.  By  Whom  Notice  Must  Be  Given.  —  Thus  it 
was  held  that  the  fact  that  the  notice  was 
posted  by  the  town  clerk  instead  of  by  the 
trustees  did  not  invalidate  the  election.  Jor- 
don  v.  Hayne,  36  Iowa  9.  And  where,  by 
order  of  the  supervisors,  the  notice  was  signed 
by  the  town  clerk  instead  of  the  supervisors 
themselves,  it  was  held  sufficient.  Lawson  v. 
Milwaukee,  etc.,  R.  Co.,  30  Wis.  597. 

3.  Thus  where  notice  was  required  to  be 
given  by  the  mayor  and  common  council  of  a 
municipal  corporation,  notice  given  by  the 
mayor  alone  was  held  insufficient.  Stephens 
v.  People,  89  111.  337. 

And  where  the  law  required  the  council  to 
order  an  election,  and  fix  the  time  and  place 
of  it,  it  was  held  that  the  town  clerk  could  not 
be  authorized  to  give  such  notice  by  an  in- 
formal understanding  of  the  members  of  the 
council.    Ringe  v.  Gochenour,  54  111.  123. 

And  where  an  ordinance  was  required  to 
hold  a  special  election,  the  failure  to  pass  such 
an  ordinance,  or  the  failure  of  the  proper 
officers  to  give  the  notice  under  it,  was  held  to 
render  the  election  a  nullity.  Jacksonville, 
etc.,  R.  Co.  v.  Virden,  104  111.  339. 

4.  Time  of  Election  Must  Be  Fixed.  —  State  v. 
Young,  4  Iowa  561. 


Where  the  notice  fixed  a  day  for  the  election 
which  was  in  conflict  with  the  statute,  the  elec- 
tion was  held  void.  People  v.  Seale,  52  Cal. 
71,  620. 

In  Williams  v.  Shoudy,  12  Wash.  362,  it  was 
held  that  an  election  would  not  be  invalidated, 
in  the  absence  of  a  showing  that  the  result 
would  have  been  different,  because  of  a  dis- 
crepancy as  to  the  time  of  opening  and  closing 
the  polls  between  the  resolution  directing  the 
election  and  the  notice  of  election. 

5.  Length  of  Time  of  Notice  —  When  Fixed  by 
Statute.  —  Seaford  Case,  3  Lud.  El.  Cas.  35; 
Harding  v.  Rockford,  etc.,  R.  Co.,  65  111.  90; 
George  v.  Oxford  Tp.,  16  Kan.  72.  But  see 
Athlone  Case,  Bar.  &  Arn.  El.  Cas.  115,  where 
there  had  been  three  days'  notice  given  of  an 
election  where  four  were  required,  and  the 
committee  reported  that  the  election  ought  not 
to  be  affected  by  the  irregularity. 

Where  a  statute  requires  not  less  than  a 
certain  number  of  days'  notice  of  a  special 
election,  the  day  of  publication  should  be 
excluded,  and  the  day  of  election  included,  in 
computing  the  length  of  the  publication. 
Brady  v.  Moulton,  61  Minn.  1S5. 

6.  State  v.  Carroll,  17  R.  I.  591. 
See  infra,  this  subdivision.  Publication  and 

Posting. 

Where  a  statute  provides  that  a  special  elec- 
tion shall  be  held  on  a  certain  date,  specifying; 
it,  and  further  provides  that  it  shall  be  or- 
dered, called,  and  governed  by  the  general 
election  laws,  an  election  held  on  the  date 
specified  is  valid  though  it  is  impossible  to 
give  a  notice  for  the  length  of  time  required 
by  the  general  laws,  as  the  statutory  provision 
as  to  time  dispenses  with  the  necessity  for  the 
notice  required  by  the  general  laws.  Colbert 
County  v.  Thurmond,  (Ala.  1897)  22  So.  Rep. 
558. 

7.  When  No  Time  Is  Fixed.  —  \\  here  the  law 
did  not  prescribe  the  length  of  the  notice,  it 
was  held,  in  an  early  congressional  case,  that 
two  days'  notice  of  a  vacancy  in  the  office  of 
representative  in  Congress  was  sufficient, 
where  the  election  was  to  be  held  on  the  day 
of  the  presidential  election,  the  delay  being 
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d.  Statement  of  Purpose  of  Election  and  Other  Matters.  — 
When  the  statute  requires  the  notice  to  state  the  purpose  for  which  the  elec- 
tion is  to  be  held,  the  requirement  must  be  substantially  complied  with,  or  the 
election  will  be  invalid,  unless  it  is  one  which  would  not  be  vitiated  by  the 
entire  want  of  any  notice.1  The  same  is  true  of  other  matters  required  by 
the  statute  to  be  stated  in  the  notice.2  Notice  of  an  election  for  a  particular 
purpose  will  not  authorize  an  election  for  any  other  purpose.3  A  substantial 
compliance  with  the  statute  is  sufficient ;  4  and  the  notice  need  not  state  matters 


caused  by  the  time  occupied  in  transporting 
the  writ  from  the  capital  of  the  state  to  the 
county.  Hoge's  Case,  CI.  &  H.  El.  Cas.  135. 
Where  a  statute  passed  January  15  required 
notice  to  be  given  forthwith  of  an  election  to 
be  held  on  the  first  Monday  of  March,  and  no- 
tice was  not  given  until  February  15,  it  was 
held  not  sufficient.  State  v.  Ripley  County,  9 
Ind.  310. 

1.  Statement  as  to  Purpose 'of  Election.  —  Mc- 

Mahon  v.  San  Mateo  County,  46  Cal.  214; 
Cairo,  etc.,  R.  Co.  v.  Sparta,  77  111.  505; 
Thatcher  v.  People,  93  111.  240;  Crooke  v. 
Dai'iess  County,  36  Ind.  320;  State  v.  Buck,  13 
Neb.  273. 

Illustrations.  —  Thus  where  the  statute  re- 
quired a  notice  of  election  on  the  question  of  mu- 
nicipal aid  to  a  corporation  to  state  the  amount 
to  be  voted,  it  was  held  that  the  omission  to 
state  the  amount  would  vitiate  the  election. 
Crooke  v.  Daviess  County,  36  Ind.  320.  And 
•see,  to  the  same  effect,  St.  Louis,  etc.,  R.  Co. 
7'.  Apperson,  97  Mo.  300. 

And  where  a  statute  allowed  township 
trustees  to  submit  a  proposition  to  the  voters 
to  allow  the  expenditure  of  more  money  than 
could  be  raised  under  the  road  law,  and  to 
issue  bonds  for  the  purchase  of  toll  roads,  or 
the  improvement  of  any  highway,  by  procla- 
mation which  should  state  the  specific  purpose 
for  which  the  money  was  to  be  expended,  it 
was  held  that  if  the  notice  did  not  specify  the 
particular  highway  to  be  improved,  or  the  toll 
road  to  be  purchased,  the  supervisors  could 
■not  be  compelled  to  issue  the  bonds.  Mc- 
Mahon  v.  San  Mateo  County,  46  Cal.  214. 

In  Athens  v.  Hemerick,  89  Ga.  674,  and  in 
Ferry  v.  Norwood,  99  Ga.  300,  a  statute  relat- 
ing to  an  election  on  a  proposed  issue  of 
municipal  bonds  required  that  the  notice  of  the 
election  should  specify  the  amount  of  bonds 
to  be  issued,  the  purpose,  the  interest  they 
should  bear,  how  much  principal  and  interest 
should  be  paid  ann  ually,  and  when  they  should 
be  fully  paid  off.  It  was  held  that  failure 
to  specify  the  amount  of  principal  and  in- 
terest to  be  paid  annually  rendered  the  notice 
so  defective  as  to  afford  ground  for  enjoining 
the  issue  or  sales  of  bonds  based  on  the  elec- 
tion held  pursuant  to  the  notice,  or  the  levying 
or  collecting  of  taxes  to  pay  the  principal  and 
interest  thereon. 

In  Ponder  v.  Forsyth,  96  Ga.  572,  however, 
under  the  same  statute,  it  was  held  that  the 
notice  need  not  state  the  precise  sum  in  dol- 
lars and  cents  to  be  annually  paid  as  interest 
if  it  stated  such  facts  as  furnished  a  basis  by 
which  a  calculation  could  be  easily  and  readily 
made  showing  the  exact  amount  of  interest 
so  to  be  paid.  See  further  on  this  point  the 
title  Municipal  Securities. 


2.  Other  Matters   Required  to  Be   Stated.  — 

Where  the  law  authorizing  an  election  to  re- 
move a  county-seat  ordered  that  the  notices 
should  direct  the  voters  to  place  on  their  bal- 
lots their  choice  for  county-seat,  and  it  directed 
them  to  place  on  them  the  words,  "  For  re- 
moval of  county-seat,"  or,"  Against  removal," 
the  election  was  held  void.  People  v.  Hamil- 
ton County,  3  Neb.  244. 

3.  Departure  from  Purpose  Stated  in  Notice.  — 
Where  the  vote  taken  is  different  from  that 
specified  in  the  notice,  the  election  will  be 
void.  Thus  where  a  notice  in  a  school  district 
was  for  an  election  to  establish  a  school  and  to 
provide  means  to  pay  for  the  same,  it  was  held 
that  such  notice  would  not  warrant  a  vote  to 
issue  bonds  to  build  a  schoolhouse.  Thatcher 
v.  People,  93  111.  240.  And  where  a  notice 
called  for  a  city  election  to  elect  one  council- 
man from  each  ward,  it  was  held  not  to 
authorize  the  election  of  a  treasurer.  State  v. 
Buck,  13  Neb.  273. 

4.  Substantial  Compliance  with  Statute  Suffi- 
cient. —  Where  a  notice  for  an  election  to  issue 
bonds  for  a  railroad  company  did  not  specify 
the  time  they  were  to  run,  nor  the  rate  of  in- 
terest they  were  to  bear,  but  referred  to  the 
petition  on  file  in  the  town  records  for  the  de- 
tails, it  was  held  that  the  omission  did  not 
avoid  the  election.  Chicago,  etc.,  R.  Co.  v. 
Pinckney,  74  111.  277. 

Notice  that  an  election  would  be  held  for  the 
purpose  of  voting  for  a  schoolhouse  site,  for  a 
schoolhouse  in  the  district,  and  for  the  pur- 
pose of  voting  for  or  against  issuing  bonds  to 
erect  or  purchase  a  schoolhouse  for  the  dis- 
trict, was  held  to  be  sufficiently  definite. 
People  v.  Sisson,  98  111.  335. 

Where  the  notice  of  an  election  to  vote  aid 
to  a  railroad  gave  the  name  of  the  company 
and  stated  that  the  sum  voted  was  to  be  ex- 
pended in  two  townships  on  the  west  side  of  a 
certain  river,  above  a  certain  creek,  it  was 
held  to  be  sufficiently  definite  as  to  the  line  of 
the  road.    West  v.  Whitaker,  37  Iowa  598. 

A  notice  calling  an  election  to  elect  a  presi- 
dent and  board  of  trustees  of  a  village  was 
held  sufficient,  although  the  president  was  re- 
quired to  be  elected  by  the  board  of  trustees 
from  their  number.  People  v.  Fairbury,  51 
111.  149. 

In  Tillson  t.  Ford,  53  Cal.  701,  a  notice  in- 
forming the  voters  that  there  was  a  vacancy  in 
an  office,  and  notifying  them  to  hold  an  elec- 
tion to  fill  it,  was  held  sufficient,  although  it 
did  not  call  the  election  a  special  election. 

Notice  of  a  proposed  election  for  the  sub- 
mission of  charter  amendments  sufficiently 
specifies  the  object  for  which  the  election  was 
called,  even  if  it  does  not  set  out  the  proposed 
amendments,  when  it  refers  to  the  ordinance 
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that  will  be  implied.1 

e.  Publication  and  Posting.  —  Statutory  requirements  as  to  publication 
and  posting  of  the  notice  or  proclamation  should  be  observed.  If  the  publica- 
tion in  a  newspaper  is  not  required  by  statute,  notice  given  by  posting  notices- 
in  various  parts  of  the  county  is  sufficient.2  And  good  faith  in  selecting  places 
as  the  most  public  in  the  precinct  is  all  that  can  be  required.3  Posting  is  not 
necessary  unless  required  by  statute.4 

Defects  in  Posting  or  Publishing  notices  of  an  election  will  not  vitiate  the  election, 
if  they  were  immaterial  and  did  not  affect  the  result,  a  substantial  compliance 
with  the  statute  being  sufficient.* 

Length  of  Publication.  —  The  notice  must  be  published  for  the  time  required  by 
the  statute.0  But  a  substantial  compliance  with  the  statutory  requirements  is 
sufficient.7  Where  a  publication  of  the  notice  of  an  election  for  four  weeks  or 
thirty  days  in  a  newspaper  is  required,  a  publication  in  each  issue  of  a  weekly 
paper  for  that  time  is  sufficient.8 

4.  Publication  Without    Posting.  —  When  a 

statute  merely  requires  notice  of  an  election  for 
a  certain  time  before  the  day  on  which  it  is- 
held,  and  does  not  require  that  the  notices 
shall  be  posted  in  the  different  election  dis- 
tricts, publication  of  a  notice  in  the  news- 
papers for  the  time  specified  is  sufficient 
without  such  posting.  State  v.  Doherty,  16 
Wash.  382. 

5.  Defects  in  Posting  Notices.  —  People  v. 

Avery,  102  Mich.  572. 

Thus  it  has  been  held  that  a  failure  to  com- 
ply strictly  with  an  ordinance  or  statute  re- 
quiring the  posting  of  notices  in  a  certain 
manner  and  at  certain  places  will  not  vitiate 
an  election  if  it  appears  that  the  purpose  to 
hold  such  election  was  a  matter  of  public  no- 
toriety.   State  v.  Doherty,  16  Wash.  382. 

In  Demaree  v.  Johnson,  (Ind.  1898)  50  N.  E. 
Rep.  376,  a  statute  required  the  sheriff  to  post 
printed  handbills  giving  notice  of  elections  to 
determine  whether  to  issue  municipal  aid  for 
a  railroad.  It  was  held  that  the  provisions  as 
to  the  manner  of  giving  the  notice  were  merely 
directory,  and  that  a  failure  to  comply  strictly 
therewith  did  not  render  an  election  void, 
where  it  did  not  appear  that  the  irregularity 
prevented  such  a  number  of  electors  from  vot- 
ing as  would  change  the  result. 

Where  a  statute  required  the  legislative  body 
of  a  municipal  corporation  to  give  notice  of  an 
election  by  publication  in  a  newspaper,  it  was 
held  to  be  sufficiently  complied  with  where 
such  body  directed  the  city  clerk  to  give  notice 
in  a  certain  paper,  and  notice  was  therein  pub- 
lished over  the  clerk's  official  signature. 
Mintzer  v.  Schilling,  117  Cal.  361. 

6.  length  of  Publication.  —  See  State  v; 
Tucker,  32  Mo.  App.  620;  Leonard  v.  Saline 
County  Ct.,  32  Mo.  App.  633;  Bean  v.  County 
Ct.,  33  Mo.  App.  635. 

7.  Woodward  v.  Fruitvale  Sanitary  Dist.,  99 
Cal.  554;  Seymour  v.  Tacoma,  6  Wash.  427. 

In  Hawthorn  v.  State,  (Ala.  1897)2280.  Rep. 
894,  a  statute  required  an  order  of  election  10 
be  published  twice  in  a  newspaper,  to  notify 
the  public  that  an  election  would  be  held  not 
less  than  twenty  nor  more  than  thirty  days 
from  the  publication.  It  was  held  that  an 
election  was  valid  where  it  was  held  more  than 
twenty  days  after  the  first  publication,  but  less 
than  twenty  days  after  the  second  publication. 

8.  Scott  v.  Paulen,  15  Kan.  162;  Whitaker 
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containing  the  proposed  amendments  as  the 
basis  for  the  giving  of  the  election  notice. 
Stale  v.  Doherty,  16  Wash.  383. 

1.  Notice  Need  Not  State  Matters  Implied.  — 
Thus  where  the  law  authorized  an  election  to 
determine  whether  a  donation  should  be  made 
to  a  corporation,  and  bonds  issued  for  the 
same,  it  was  held  not  to  be  necessary  to  in- 
clude the  proposition  to  levy  a  tax  to  pay  the 
bonds.    Prairie  v.  Lloyd,  97  111.  179. 

2.  Publication  of  Notice  —  Posting.  —  State  v. 
Padgett,  19  Fla.  518. 

Kind  of  Type  and  Amount  of  Space  for  Notice.  — 
Where  a  statute  requiring  the  publication  of 
election  notices  and  proclamations  does  not 
specify  the  kind  of  type  to  be  used,  or  the 
amount  of  space  in  the  newspaper,  these  mat- 
ters are  within  the  discretion  of  the  officer  upon 
whom  the  duty  of  publishing  the  notices  or 
proclamations  is  imposed.  Coffroth  v.  Somer- 
set County,  (C.  PL)  19  Pa.  Co.  Ct.  Rep.  354. 

Publication  in  Paper  in  Foreign  Language.  — 
A  statute  requiring  notice  of  an  election  to  be 
published  once  a  week  "  in  not  more  than  four 
weekly  or  daily  newspapers  published  in  the 
county,  one  of  the  said  papers  to  be  published 
in  the  German  language,  in  counties  where 
such  newspapers  are  published,"  does  not  im- 
pliedly prohibit  publication  in  more  than  one 
German  newspaper.  Bartholomew  v.  Lehigh 
County,  148  Pa.  St.  82,  30  W.  N.  C.  (Pa.)  150. 

Keturn  as  to  Publication.  —  The  failure  of  an 
officer  to  make  a  proper  return  as  to  the  publi- 
cation of  the  notice  of  election  does  not  neces- 
sarily invalidate  the  election.  Com.  v.  Smith, 
163  Mass.  411. 

Question  for  the  Jury.  —  In  a  Missouri  case 
where  there  was  evidence  that  notices  were 
sent  to  the  proper  officers  with  instructions  to 
post  them  as  required  by  statute,  and  that  such 
officers  sent  in  bills  for  their  services  in  post- 
ing, and  that  a  large  percentage  of  the  voters 
voted,  it  was  held  a  question  for  the  jury 
whether  the  notices  were  posted.  Hayward 
v.  Guilford,  69  Mo.  App.  1. 

3.  Places   of  Posting.  —  Johnson  v.  Wilson 
County,  34  Kan.  670. 

Where  notices  were  posted  at  three  different 
corners  of  the  same  cross-roads,  at  a  store  and 
two  saloons,  it  was  held  that  it  might  be  shown 
that  these  were  three  of  the  most  public  places 
in  the  district,  although  so  close  together. 
People  v.  Lansing,  55  Cal.  393. 
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IX.  Nominations  —  1.  Object  of  Nominations  —  England.  —  In  Great  Britain 
and  her  colonies  the  object  of  nominations  is  to  determine  who  may  be  voted 
for  at  elections;  and  votes  cast  for  a  person  not  regularly  nominated  cannot 
have  the  effect  of  electing  him,  even  though  there  be  no  other  nominations  for 
the  office.1  If  there  are  not  more  nominations  than  offices  to  be  filled,  an 
election  is  dispensed  with,  and  those  persons  who  have  been  nominated  are 
declared  to  be  elected.2 

United  states.  —  In  the  United  States,  however,  the  rule  is  different,  and  the 
object  of  nominations  in  those  states  which  have  adopted  the  Australian  ballot 
system  3  is  merely  to  determine  what  names  shall  appear  on  the  official  ballot 
as  candidates  for  the  different  offices.4  No  restriction  is  thereby  placed  on 
the  right  of  a  voter  to  cast  his  ballot  for  any  person  whom  he  may  favor, 
though  not  a  nominee;  for  were  it  otherwise,  the  system  would  be  in  violation 
of  the  constitutional  rights  of  the  voters.5 

2.  Who  May  Nominate.  —  The  right  to  nominate  depends  entirely  upon  the 
statutory  provisions  in  force  in  the  country  or  state  where  the  election  is  to  be 
held.  A  brief  resume  of  the  provisions  on  the  subject  in  Eng land  and  some 
of  her  colonies  and  in  the  United  States  will  be  found  in  the  note.6 


v.  Beach,  12  Kan.  492;  Mintzer  v.  Schilling, 
117  Cal.  361. 

Where  a  statute  requires  a  notice  of  election 
to  be  published  for  four  consecutive  weeks  in 
a  newspaper  it  is  complied  with  if  twenty-eight 
days  intervene  between  the  first  one  of  the 
consecutive  weekly  publications  and  the  day 
of  election,  and  there  need  not  be  a  daily  in- 
sertion of  the  notice  for  the  whole  period. 
Matter  of  Wooldridge,  30  Mo.  App.  612. 

1.  Person  Not  Nominated  Cannot  Be  Elected.  — 
Reg.  v.  Miller,  1  Austr.  Jur.  R.  56. 

2.  Election  Dispensed  with  Where  No  More 
Candidates  than  Vacancies. — See  In  re  Haver- 
fordwest Election  Petition,  L.  R.  9  C.  P.  720; 
Bowden  v.  Besley,  21  Q.  B.  Div.  309,  57  L.  J. 
Q.  B.  473,  59  L.  T.  219,  36  W.  R.  889,  52  J.  P. 
536;  Henry  v.  Armitage,  12  Q.  B.  Div.  257,  53 
L.  J.  Q.  B.  in,  50  L.  T.  4,  32  W.  R.  192,  48  J. 
P.  424;  McKay  v.  McDougall,  Hodgins'  Elec- 
tion Cas.  705,  10  Commons  Jour.  32. 

3.  Australian  Ballot  System.  —  See  supra,  this 
title,  subdivision  Australian  Ballot  System. 

4.  Nomination  Necessary  to  Entitle  to  Place  on 
Official  Ballot.  —  Every  voter  has  the  right  to 
announce  himself  as  a  candidate  or  to  name 
other  persons  as  fitted  to  hold  office;  but  the 
legal  nomination,  which  is  made  in  order  to 
entitle  a  candidate  to  have  his  name  printed 
on  the  ballots  and  to  appear  as  the  representa- 
tive of  a  particular  party  or  principle,  ought 
10  represent  the  wishes  of  a  respectable  portion 
of  the  electors.  Chateau  v.  Jacob,  88  Mich. 
170. 

5.  Voter  Not  Restricted  to  Nominees.  —  Sanner 
v.  Patton,  155  111.  553;  Schuler  v.  Hogan,  168 
111.  369;  Bowers  v.  Smith,  m  Mo.  45,  33  Am. 
St.  Rep.  491.  See  also  Montgomery  v.  O'Dell, 
67  Hun  (N.  Y.)  169. 

Election  Valid  though  No  Nominations  Made.  — 
The  New  York  ballot  law  does  not  make 
nomination  to  office  essential  to  an  election. 
Therefore,  a  person  who  has  received  the  nec- 
essary number  of  votes  for  an  office  to  be  filled 
at  an  election  is  elected  though  no  nomina- 
tions were  made  for  such  office.  People  v. 
Wappingcrs  Falls,  9  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  246. 


Elective  Franchise  Not  Impaired.  —  Reason- 
able provisions,  requiring  legal  nominations 
to  be  made  by  political  parties  of  a  certain 
size,  or  a  certain  number  of  voters,  do  not  in- 
fringe the  constitutional  equality  of  citizens 
as  to  the  manner  of  voting.  De  Walt  v.  Bart- 
ley,  146  Pa.  St.  529,  28  Am.  St.  Rep.  814.  In 
this  case  the  court,  per  Paxson,  C.  J.,  said: 
"  The  act  does  not  deny  to  any  voter  the  exer- 
cise of  the  elective  franchise  because  he  hap- 
pens to  be  a  member  of  a  party  which  at  the 
iast  general  election  polled  less  than  three  per 
cent,  of  the  entire  vote  cast.  The  provision^ 
referred  to  is  but  a  regulation,  and  we  think 
a  reasonable  one,  in  regard  to  the  printing  of 
tickets.  The  use  of  official  ballots  renders  it 
absolutely  necessary  to  make  some  regulations 
in  regard  to  nominations,  in  order  to  ascertain 
what  names  shall  be  printed  on  the  ballot. 
The  right  to  vote  can  only  be  exercised  by  the 
individual  voter.  The  right  to  nominate,  flow- 
ing necessarily  from  the  right  to  vote,  can  only 
be  exercised  by  a  number  of  voters  acting  to- 
gether. *  *  *  If  an  official  ballot  is  to  be 
used,  nominations  must  be  regulated  in  some 
way,  otherwise  the  scheme  would  be  impracti- 
cable, and  the  official  ballot  become  the  size  of 
a  blanket.  While  so  regulating  it,  the  act 
carefully  preserves  the  right  of  every  citizen 
to  vote  for  any  candidate  whose  name  is  not 
on  the  official  ballot,  and  this  is  done  in  a  man- 
ner which  does  not  impose  any  unnecessary 
inconvenience  upon  the  voter."  Sec  also  Slate 
v.  Poston,  58  Ohio  St.  620;  Ransom  v.  Black, 
54  N.  J.  L.  446.  And  see  supra,  this  title,  The 
Right  of  Suffrage  and  Regulations  in  General  — 
Provisions  as  to  Nominations. 

6.  Who  May  Nominate  Statutory  Provisions. 
—  In  England  and  her  colonies  nominations  are 
usually  made  by  a  certain  number  (usually 
quite  small)  of  electors.  Thus  in  England  a 
candidate  for  election  to  serve  in  Parliament 
for  a  county  or  borough  must  be  nominated  in 
writing  subscribed  by  two  registered  electors 
of  the  county  or  borough  as  proposed  and  sec- 
onded, and  by  eight  other  registered  electors 
of  the  county  or  borough  as  assenting  to  the 
nomination.  Ballot  Act  1872  (35  &  36  Vict.,  c. 
I,  Volume  X. 


Nominations. 


ELECTIONS. 


Direct  Nomination  by  Electors. 


3.  Direct  Nomination  by  Electors —  a.  Number  Necessary  to  Nominate. 
-  The  number  of  electors  necessary  to  nominate  a  candidate  for  public  office 
is  also  entirely  a  matter  of  statutory  regulation,  and  varies  widely  in  the 
different  jurisdictions,  and  even  in  the  same  jurisdiction  with  regard  to  different 
officers. 1    It  has  been  held  that  when  the  number  necessary  to  nominate  for  a 


33),  §  1.  A  nomination  for  town  councilor 
must  be  signed  by  the  candidate  himself,  his 
proposer  and  seconder,  and  eight  burgesses. 
Municipal  Elections  Act,  1875  (38  &  39  Vict., 
c.  40),  §  1. 

In  South  Australia  a  candidate  at  any  elec- 
tion must  be  nominated  by  not  less  than  two 
persons.  Electoral  Act,  1879  (42  &  43  Vict., 
No.  141),  §  48. 

In  Queensland  six  electors  are  necessary  to 
make  a  nomination.  Elections  Act,  1885  (49 
Vict.,  No.  13),  §  49. 

In  Canada  any  twenty-five  electors  may 
nominate  a  candidate.  Dominion  Elections 
Act,  1874  (37  Vict.,  c.  9),  as  amended  by  41 
Vict.,  c.  6. 

The  Kentucky  Act  of  February  24,  1888, 
regulating  municipal  elections  in  the  city  of 
Louisville,  provides  for  nominations  to  be 
made  by  not  less  than  ten  registered  voters  of 
the  ward  if  the  candidate  is  for  one  ward,  and 
by  not  less  than  fifty  registered  voters  of  the 
city  if  the  candidate  is  for  the  city  at  large. 

In  Delaware  (Laws  1891,  p.  85)  and  Michi- 
gan (Public  Acts  1891,  p.  256)  all  nominations 
must  be  made  by  party  organizations,  but  such 
organizations  can  be  very  easily  formed  so  as 
to  come  within  the  acts. 

All  the  other  American  laws  provide  both 
methods  for  making  nominations,  i.  e.,  by 
political  parties  and  by  independent  aggrega- 
tions of  voters;  the  privilege  of  nomination  by 
party  certificate  being  restricted  to  those  par- 
ties that  have  polled  a  certain  percentage 
{usually  three  per  cent,  or  less)  of  the  largest 
total  vote  cast  for  any  office  at  the  preceding 
election,  except  in  Arkansas  (Acts  1891,  p.  42), 
Idaho  (Laws  1891,  p.  57),  Montana  (Polit.  Code 
1895,  §  1310),  North  Dakota  (Laws  1891,  p.  171), 
Ohio  (Laws  1891,  p.  152),  South  Dakota  (Laws 
l8qr,  p.  152),  Tennessee  (Acts  1889,  p.  364),  and 
Washington  (Gen.  Stat.,  §  364),  where  the  cer- 
tificate may  be  filed  by  a  convention  or  other 
meeting  representing  any  political  party  or 
principle,  without  regard  to  its  numbers. 

Under  the  former  election  law  of  Montana 
(Act  March  13,  1889)  nominations  for  office 
coul  1  be  made  only  by  an  organized  assembly 
of  delegates  representing  a  political  party  or 
principle.  Price  v.  Lush,  10  Mont.  61.  But 
under  the  present  law  nominations  can  be 
made  directly  by  electors.  See  Polit.  Code 
Montana  1895,  §  1313. 

Under  the  Nebraska  Australian  ballot  law 
nominations  for  state  offices  cannot  be  made 
at  a  mass  meeting  or  convention  composed  of 
less  than  five  hundred  voters,  or  one  per  cent, 
of  the  total  vote  of  the  state  cast  at  the  preced- 
ing general  election.  See  State  v.  Piper,  50 
Neb.  42. 

Regulations  Reasonable.  —  In  Pennsylvania 
the  requirement  of  three  per  cent,  above  re- 
ferred to  is  held  to  be  only  a  reasonable  regu- 
lation in  regard  to  the  printing  of  tickets,  and 
not  to  violate  the  rights  of  any  voter  whose 
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party's  vote  is  below  the  percentage.  DeWalt 
v.  Bartley,  146  Pa.  St.  529,  28  Am.  St.  Rep.  814. 

1.  Number  Necessary  to  Nominate.  —  For  statu- 
tory provisions  see  the  preceding  note. 

Idaho.  —  A  state  senator  is  not  a  state  officer, 
in  the  sense  that  three  hundred  names  are  re- 
quired to  a  petition  to  have  his  name  placed 
on  the  official  ballot,  under  section  28  of  the 
Idaho  Act  of  February  25,  1891  (Sess.  Laws 
1891,  p.  63),  which  provides  that  "  the  number 
of  signatures  [to  a  certificate  of  nomination] 
when  the  nomination  is  for  a  state  office  shall 
not  be  less  than  three  hundred."  Such  a  peti- 
tion needs  only  one  hundred  and  fifty  signa- 
tures, the  number  fixed  when  the  nomination 
is  "  for  a  district  office  or  subdivision  of  the 
state  including  two  or  more  counties. ' '  Philips 
v.  Curtis,  (Idaho  1894)  38  Pac.  Rep.  405. 

Keiitucky. — A  petition  to  place  a  person's 
name  on  the  official  ballot  as  a  candidate  for 
mayor  of  a  city  needs  only  twenty  signatures, 
under  Ky.  Stat.  1894,  §  1453,  providing  that 
such  number  shall  be  sufficient  "  for  an  officer 
of  a  precinct,  ward,  or  other  division  less  than 
a  county,"  as  a  city  is  such  a  division.  Jones 
v.  Wilshire,  98  Ky.  391. 

New  York.  —  Under  section  57  of  the  New 
York  Election  Code  (Laws  1896,  c.  909),  inde- 
pendent nominations  of  officers  to  be  voted  for 
by  the  people  of  the  state  can  be  made  only  by 
six  thousand  or  more  voters  of  the  state,  of 
whom  at  least  fifty  must  be  electors  of  each 
county  of  the  state,  except  the  counties  of  Ful- 
ton and  Hamilton,  and  these  electors  must 
subscribe  to  the  certificate  of  nomination. 
Matter  of  Adams,  21  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  396. 

Section  5  of  the  New  York  Ballot  Act  (Laws 

1890,  c.  262)  provided  that  certificates  of  nomi- 
nation by  electors  should  be  signed  by  at  least 
two  hundred  and  fifty  voters  when  the  nomina- 
tion was  for  an  office  to  be  filled  by  the  voters 
of  a  district  less  than  the  state,  greater  than  a 
county,  or  by  the  voters  of  a  county  or  city; 
and  a  subsequent  clause  provided  that  "  when 
the  nomination  is  for  an  office  to  be  filled 
wholly  or  in  part  by  the  voters  of  only  a  por- 
tion of  said  city  and  county  of  New  York,  or 
the  said  county  of  Kings,  or  of  the  said  city  of 
Brooklyn,  less  than  the  whole,  such  number 
shall  not  be  less  than  one  hundred."  It  was 
held  that  the  signatures  of  one  hundred  voters 
were  sufficient  to  the  certificate  of  nomination 
for  representative  in  Congress  of  the  four- 
teenth congressional  district,  comprising  the 
whole  of  the  county  of  Westchester  and  the 
twenty-fourth  assembly  district  of  the  city  of 
New  York!  People  v.  Rice,  25  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  460. 

In  Pennsylvania,  under  the  Act  of  June  19, 

1891,  a  nomination  paper  for  a  district  office 
was  required  to  contain  the  signatures  of  qual- 
ified electors  of  the  district  equal  to  at  least 
three  per  cent,  of  the  largest  number  of  votes 
cast  for  any  officer  elected  at  the  last  preced- 
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particular  office  is  not  provided  by  a  statute  meant  to  cover  all  offices,  it  can 
best  be  determined  by  analogy  to  the  case  of  other  officers  to  be  voted  for  in 
the  same  territory  or  in  territory  of  like  size.1 

b.  Qualifications  of  Nominators.  —  The  right  to  nominate  is  founded 
upon  the  right  to  vote,3  and  therefore  a  nomination  cannot  be  made  by  persons 
who  for  any  reason  are  not  entitled  to  vote,  though  they  may  have  been  quali- 
fied electors  previous  to  making  the  nomination.'3 

c.  Effect  of  Participating  in  Another  Nomination.  —  A  very  usual 
provision  of  American  laws  in  reference  to  nominations  is  that  no  person  shall 
join  in  nominating  more  than  one  person  for  the  same  office.  The  effect  of 
such  a  provision  is  that  a  person  who  has  signed  the  nomination  paper  of  a 
candidate  cannot  be  counted  in  ascertaining  whether  such  paper  has  the  neces- 
sary number  of  signatures,  where  he  has  subsequently  participated  in  nomi- 
natinc  another  candidate  for  the  same  office.4  But  it  has  been  held  that  a 
person's  signature  to  a  certificate  of  nomination  by  electors  is  not  invalidated 
by  the  fact  that  he  previously  took  part  in  a  primary  of  another  political  party, 
where  the  law  in  force  showed  an  intention  merely  to  prohibit  the  signing  of 
more  than  one  such  certificate.5  In  England,  however,  it  has  been  held  that 
where  an  elector  has  signed  as  many  nomination  papers  as  there  are  candidates 


ing  election  in  the  said  election  district  or  di- 
vision for  which  the  nomination  was  designed 
to  be  made.  King's  Nomination,  i  Pa.  Dist. 
Rep.  807,  12  Pa.  Co.  Ct.  Rep.  161.  Under  the 
present  Pennsylvania  law  (Act  of  June  10, 
1893,  Pamph.  L.  419),  two  per  cent,  only  is  re- 
quired to  make  such  a  nomination. 

1.  Determination  by  Analogy.  —  Matter  of 
Fagan,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  403. 
In  this  case  it  was  held  that  the  number  of  sig- 
natures necessary  to  nominate  an  alderman  in 
Brooklyn  is  five  hundred,  as  section  57  of 
the  Election  Law  (Laws  1896,  c.  909),  prescrib- 
ing for  independent  nominations  by  certificate, 
omits  boroughs  and  aldermanic  and  council 
districts  in  Greater  New  York,  but  an  aider- 
manic  district  is  identical  with  an  assembly 
•district,  and  for  an  independent  nomination  to 
the  state  assembly  a  certificate  having  five 
hundred  signatures  is  necessary. 

2.  Eight  to  Nominate  Founded  upon  Bight  to 
Vote.  —  Reg.  v.  Parkinson,  I..  R.  3  y.  B.  11. 

Under  section  1  of  the  English  Municipal 
Elections  Act  and  other  statutes  it  is  necessary 
that  nominators  should  be  upon  the  registry 
list  of  the  borough  according  to  which  the  elec- 
tion is  to  be  held.  It  is  not  necessary,  how- 
ever, that  they  should  be  upon  an  old  list 
prepared  for  a  previous  election.  Budge  v. 
Andrews,  39  L.  T.  N.  S.  166. 

Residence.  —  An  electors'  certificate  of  nom- 
ination for  the  office  of  judge  of  the  Superior 
Court  for  three  counties,  if  signed  by  the  re- 
quired number  of  electors,  though  they  all  re- 
side in  one  of  the  counties,  is  sufficient,  under 
I  Hill's  Annot.  Code  Washington,  §  367,  which 
provides  that  the  certificate  "  shall  be  signed 
by  electors  residing  within  the  district  or  polit- 
ical division  in  and  for  which  the  officer  or 
officers  are  to  be  elected."  State  v.  Elliott,  17 
Wash.  18.  This  case  must  be  carefully  dis- 
tinguished from  Stale  v.  Weir,  5  Wash.  83,  in 
which  it  was  held  that  a  party  nomination  for 
this  office  could  be  made  only  by  representa- 
tives from  all  three  counties  acting  in  concert, 
and  not  by  separate  action  in  the  several 
counties. 

As  to  the  effect  of  an  electors'  certificate  of 
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nomination,  see  infra,  this  section,  Electors' 
Nominee  Cannot  Use  Party  Name. 

Disqualification  Overlooked.  —  In  McKay  v. 
McDougall,  Hodgins'  Election  Cas.  705,  10 
Commons  Jour.  32,  it  was  held  that  a  nomina- 
tion paper  which  contained  the  requisite  num- 
ber of  signatures  should  not  have  been  rejected 
because  one  of  the  persons  who  signed  it  was 
not  qualified  as  a  voter  because  not  on  the  list, 
where  such  person  was,  in  fact,  a  real  prop- 
erty owner  who  should  have  been  on  the  list. 
The  court,  per  Wilson,  J.,  said  that  the  defect 
was  one  rather  of  form  than  of  substance,  and 
that  "  the  policy  of  the  law  certainly  is  to  have 
no  scrutiny,  or  as  little  as  possible,  in  such 
cases,  and  to  give  the  people  a  full  voice  in 
choosing  their  own  representatives."  See  also 
Bannerman  v.  McDougall,  11  L.  J.  N.  S. 
47- 

3.  Loss  of  Elective  Franchise.  —  Persons  who 
have  lost  their  right  to  vote  at  an  election, 
through  nonpayment  of  taxes,  are  not  qualified 
to  make  nominations,  though  they  may  have 
been  qualified  voters  at  and  may  have  partici- 
pated in  a  previous  election.  Ex  p.  Drew,  9 
Super.  Ct.  R.  (N.  S.  Wales)  169. 

4.  Signature  Invalidated  by  Subsequently  Par- 
ticipating in  Another  Nomination. —  Philips  v. 
Curtis,  (Idaho  1894)  38  Pac.  Rep.  405. 

Under  Kentucky  Stat.  1894,  £  1454,  if  electors 
join  in  nominating  by  petition  more  than  one 
person  for  a  single  office,  the  names  of  such 
electors  cannot  be  counted  upon  either  peti- 
tion. Southall  v.  Griffith,  (Ky.  1896)  37  S.  W. 
Rep.  577. 

5.  Effect  of  Previous  Participation  in  Primary. 

—  The  provision  of  Wyoming  Laws  1890,  c.  80. 
§  89,  that  "  no  person  shall  join  in  nominating 
more  than  one  person  for  the  same  office,  and 
if  he  does  his  name  shall  not  be  counted  upon 
either  certificate,"  prohibits  only  the  same  per- 
son joining  in  a  certificate  of  nomination  by 
electors  of  more  than  one  person  for  the  same 
office.  It  does  not  render  void  the  signatures 
of  persons  who  have  previously  participated  in 
primaries  resulting  in  the  nomination  of  other 
candidates.  State  v.  Burdick,  (Wyoming 
1896)  4O  Pac.  Rep.  854. 
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to  be  elected,  such  papers  are  not  invalidated  by  his  signing  another,  but  such 
subsequent  signing  is  illegal  and  void.1 

d.  Nomination  Papers  —  (i)  Form.  —  In  England  candidates  were 
formerly  proposed  and  seconded  orally,  and  this  method  still  prevails  in  uni- 
versity elections,2  but  the  usual  method  at  present  in  both  England  and  the 
United  States  is  for  candidates  to  be  nominated  by  a  writing  signed  by  a  speci- 
fied number  of  electors  and  filed  with  a  designated  officer  at  a  certain  time.3 
The  form  of  the  nomination  paper  is  usually  prescribed  or  indicated  by  statute; 
and  the  weight  of  authority  is  in  favor  of  the  view  that  a  substantial  compli- 
ance with  the  statutory  directions  is  sufficient.4  In  Pennsylvania  it  is  not 
necessary  that  a  nomination  paper  shall  consist  of  a  single  sheet,5  but  when 
two  or  more  sheets  are  used,  each  must  be  complete  in  itself,  containing  the 
proper  heading,  the  names  of  the  signers,  and  an  affidavit  sworn  to  by  at  least 
five  of  these  signers.6 

Setting  Out  Name  of  Nominee.  —  It  is  sometimes  required  that  a  nomination  paper 
shall  set  out  the  full  name  of  the  candidate ; 7  and  it  has  been  held  that  the 


1.  English  Doctrine.  —  Burgoyne  v.  Collins, 
30  W.  R.  923.  In  this  case  there  were  four 
offices  to  be  filled,  and  a  certain  person  had 
signed  four  nomination  papers.  After  these 
had  been  filed,  and  one  minute  before  the  time 
for  making  nominations  expired,  such  person 
signed  a  fifth  nomination  paper,  which  was 
held  illegal. 

2.  Oral  Nominations  at  English  University  Elec- 
tions.—  4  Encyc.  Laws  of  England  448. 

3.  Nominations  in  Writing.  —  English  Ballot 
Act  1872,  35  &  36  Vict.,  c.  33;  South  Australia 
Electoral  Act  1879,  42  &  43  Vict.,  No.  141 ; 
Queensland  Elections  Act  1885,  49  Vict.,  No. 
13;  Canada  Dominions  Elections  Act  1874,  37 
Vict.,  c.  9,  as  amended  by  41  Vict.,  c.  6;  and 
the  statutes  of  the  various  American  states. 

4.  Substantial  Compliance  Sufficient. —  In  Mat- 
ter of  Adams,  21  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  396,  the  court, per  Herrick,  J.,  said  that  in 
construing  the  laws  relating  to  independent 
nominations,  the  most  liberal  construction 
should  be  placed  upon  such  laws  in  favor  of 
the  independent  voter,  and  in  independent 
nominations  mere  formal  defects  and  irregu- 
larities should  be  ignored,  or  the  certificates 
permitted  to  be  amended;  that  the  courts 
should  not  be  astute  to  discover,  or  overwilling 
to  accept  the  discovery  by  others,  of  technical 
defects  upon  which  such  certificates  of  nomi- 
nation can  be  declared  null  and  void  and  set 
aside,  but  should  hold  that  when  the  spirit  and 
substance  of  the  laws  have  been  observed, 
that  is  sufficient. 

A  nomination  for  alderman  in  a  city  ward 
should  be  received  though  the  paper  does  not 
state  that  the  ward  is  within  the  city.  Ex  p. 
Lenehan,  Browning  170. 

A  nomination  paper  which  uses  the  word 
"  district  "  as  indicating  the  place  of  election, 
where  "  subdivision  "  is  the  proper  term,  is 
good,  under  a  statute  requiring  nomination 
papers  to  be  in  a  prescribed  form  "  or  to  the 
like  effect."  Reg.  v.  Munday,  5  W.  W.  &  A. 
B.  (L.)  145. 

Omnibus  Nominations.  —  In  Crow  Anti-Com- 
bine Party  Nomination  Paper,  5  Pa.  Dist. 
Rep.  665,  18  Pa.  Co.  Ct.  Rep.  235,  objections 
were  filed  to  a  nomination  paper  on  the  ground 
that  it  sought  to  nominate  presidential  elect- 
ors, representatives  at  large  in  Congress,  and 
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other  state  officers,  as  well  as  candidates  for 
separate  congressional,  senatorial,  and  repre- 
sentative districts  in  the  city  of  Philadelphia, 
by  a  single  paper.  The  court  said:  "  This 
objection  is  sustained.  We  think  it  is  con- 
trary to  the  letter,  and  it  is  certainly  in  viola- 
tion of  the  spirit,  of  the  Ballot  Act  to  make 
nominations  in  this  manner.  It  is  manifest 
that  the  sole  object  sought  to  be  attained  is  to 
obtain  a  place  for  certain  local  candidates  on 
the  official  ballot  in  a  column  headed  by  the 
electoral  and  state  tickets  under  the  appella- 
tion of  the  '  Crow  Anti-Combine  Party.'  But 
all  the  electors  and  state  officers  named  in 
these  papers  have  been  already  regularly 
nominated,  and  their  names  will  appear  on 
the  official  ballot  in  the  column  of  the  Repub- 
lican party.  To  duplicate  them  on  the  official 
ballot  in  another  column  would  tend  to  cause 
confusion  and  embarrassment  to  the  voters 
throughout  the  state.  If  it  could  be  done  in 
this  instance  it  might  be  done  as  often  as  any 
local  candidates  chose  so  to  do,  and  in  the 
end,  instead  of  one  column  containing  the 
electoral  and  state  tickets,  there  might  be  five 
or  ten,  or  more,  all  nominating  the  same  per- 
sons." 

5.  Nomination  Paper  Not  Confined  to  a  Single 
Sheet.  —  King's  Nomination,  12  Pa.  Co.  Ct. 
Rep.  161,  1  Pa.  Dist.  Rep.  807. 

6.  Each  Sheet  Must  Be  Complete  in  Itself.  — 

Sterr's  Nomination  Papers,  5  Pa.  Dist.  Rep. 
663.  In  this  case  it  was  held  that  nomina- 
tion papers  were  so  irregular  in  form  as  to 
make  it  impossible  to  sustain  them  where  they 
consisted  of  a  number  of  sheets  originally  de- 
tached but  afterwards  fastened  together  with 
eyelets,  the  first  sheet  containing  a  formal 
heading,  the  last  sheet  ending  with  a  formal 
affidavit,  and  the  sheets  between  containing 
nothing  but  lists  of  names,  occupations,  and 
residences.  The  court  said  that  the  Pennsyl- 
vania law -(Act  of  June  10,  1893,  Pamph.  L. 
419.  §  3)  requires  every  sheet  to  be  complete 
in  itself,  as  set  out  in  the  text,  and  that  to 
sanction  loose  sheets  would  be  to  extend  an  in- 
vitation to  fraud.  See  also  King's  Nomina- 
tion, 12  Pa.  Co.  Ct.  Rep.  161;  and  infra,  this 
section,  Signing,  Acknowledgment,  and  Proof. 

7.  Full  Name  of  Candidate  Required.  —  Under 
the  English  Municipal  Corporations  Act  1S82, 
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-use  of  a  well-known  abbreviation  is  a  sufficient  compliance  with  such  a  require- 
ment,1 but  an  initial  letter  merely  is  insufficient.2 

Qualification  of  Nominees  Need  Not  Be  Set  Forth.  —  It  has  been  held  in  a  late  Mary- 
land case  that  it  is  not  necessary  that  a  petition  to  have  the  names  of  certain 
persons  placed  on  the  official  ballot  should  show  that  the)'  are  qualified  for  the 
offices  for  which  it  is  desired  to  nominate  them.3 

Alterations.  —  Where  a  nomination  paper  bears  upon  its  face  evident  marks 
of  alteration  in  a  most  material  part,  such  as  an  erasure  by  chemicals  and  a  sub- 
sequent writing  on  the  whole  line  containing  the  name  and  residence  of  the 
nominee  and  other  facts  concerning  him,  it  cannot  be  received  without 
explanation.4 

(2)  Signing,  Acknowledgment,  and  Proof.  —  It  is  usually  necessary  to  the 
validity  of  an  electors'  certificate  of  nomination  that  it  be  signed  in  person  by 
those  whose  names  appear  thereon,5  and  that  they  shall  duly  acknowledge  its 


45  &  46  Vict.,  c.  50,  a  nomination  paper  for  the 
office  of  councilor  must  contain  the  name  of 
the  candidate  in  full.  Bowden  v.  Besley,  21 
Q.  B.  Div.  309,  57  L.  J.  Q.  B.  473,  59  L.  T. 
219,  36  W.  R.  889,  52  J.  P.  536. 

1.  Well-known  Abbreviation.  —  A  statute  re- 
quiring that  "  the  nomination  paper  shall  state 
the  surname  and  other  names  of  the  per- 
son nominated  "  is  sufficiently  complied  with 
when  the  abbreviation  "  Win."  is  used  to  indi- 
cate "  William  "  in  the  candidate's  name,  for 
that  is  a  well-known  way  of  writing  the  name 
and  is  commonly  understood.  Henrv  v. 
Armitage,  12  Q.  B.  Div.  257,  53  L.  J.  Q.  B. 
in,  50  L.  T.  4,  32  W.  R.  192,  48  J.  P.  424. 

2.  Initial  Letter  Not  Sufficient.  —  In  Mather  v. 
Brown,  I  C.  P.  Div.  596,  Lord  Coleridge,  C. 
J.,  said:  "  The  question  arises  thus:  At  the 
last  election  of  town  councilors  for  Southport, 
the  petitioner  was  nominated  as  a  candidate, 
and  the  nomination  paper  was  in  all  respects 
in  proper  form  and  duly  delivered,  except  that 
it  was  not  signed  with  the  full  Christian  name 
of  the  candidate,  being  signed  '  Robert  V. 
Mather,'  his  second  Christian  name  being 
Vicars;  and  the  question  is  whether  that  is  a 
fatal  objection.  The  objection  was  taken  in 
proper  time  and  was  allowed  by  the  mayor. 
I  feel  obliged  to  hold  that  the  objection  was  a 
good  one,  and  ought  to  have  been  allowed. 
The  Municipal  Elections  Amendment  Act 
which  passed  last  year  (38  &  39  Vict.,  c.  40) 
■directs,  amongst  other  things,  that  the  nomi- 
nation paper  shall  state  the  surname  and  other 
names  of  the  persons  nominated,  according  to 
the  form  given  in  the  second  schedule.  *  *  * 
1  repeat  that  I  yield  to  the  objection  with 
great  reluctance.  *  *  *  It  must  be  remem- 
bered that,  in  dealing  with  cases  under  these 
acts,  we  are  sitting  as  a  final  tribunal  of  ap- 
peal, in  the  exercise  of  a  duty  cast  upon  us 
under  peculiar  circumstances  and  as  a  sort  of 
•compromise  between  conflicting  parties  in  the 
legislature,  and  therefore  are  more  especially 
bound  to  keep  ourselves  strictly  within  the 
letter  of  the  acts,  and  to  abstain  from  any 
attempt  to  strain  the  law.  Therefore,  al- 
though I  yield  reluctantly  to  the  objection, 
conceiving  it  to  be  a  fair  one,  I  do  so  without 
hesitation." 

3.  Qualifications  of  Nominee  Need  Not  Bo  Set 
Forth. —  Sterling  v.  Bones,  (Md.  1898)  39  Ail. 
Rep.  424.  In  this  case  the  court,  per  Mr- 
Sherry,  C.  J.,  said:    "  Nor  is  there  any  force 


in  the  objection  that  the  petition  does  not  set 
forth  the  facts  requisite  under  the  constitution 
and  the  laws  to  qualify  the  candidates  to  hold 
the  several  offices  for  which  they  were  nomi- 
nated. The  supervisors  are  not  made  judges 
of  the  qualifications  of  candidates.  There  are 
other  tribunals  established  to  pass  upon  those 
questions.  The  answers  to  the  petition  do  not 
pretend  to  rely  upon  any  want  of  qualifica- 
tions as  a  reason  for  refusing  to  place  the 
names  of  the  candidates  on  the  ballot." 

4.  Unexplained  Alteration.  —  King's  Nomina- 
tion, 1  Pa.  Dist.  Rep.  807,  12  Pa.  Co.  Ct.  Rep. 
161. 

5.  Must  Be  Signed  in  Person. —  Under  the 
Massachusetts  statutes  of  1893,  c.  417,  §  78, 
which  provides  that  "  every  voter  signing  a 
nomination  paper  shall  sign  the  same  in  per- 
son, and  shall  add  to  his  signature  his  place  of 
residence,  with  the  street  and  number  thereof, 
if  any,"  it  is  necessary  that  the  voter  shall  sign 
with  his  own  handwriting  his  name  and  ad- 
dress. The  court  said:  "If  anything  less 
than  this  is  permitted,  the  signing  must  be 
done  at  the  request  of  the  voter  and  in  his 
presence.  Previous  authority  or  subsequent 
ratification  is  not  enough.  To  hold  otherwise 
would  be  to  give  no  effect  lo  the  words  '  in 
person.'  "    Com.  7/.  Connelly,  163  Mass.  539. 

Signatures  to  Different  Petition  Cannot  Be  Pasted 
On.  —  After  an  electors'  certificate  for  nomina- 
tion had  received  a  certain  number  of  signa- 
tures, four  of  the  nominees  resigned  and  their 
places  were  filled  by  others.  A  new  certificate 
of  nomination  was  prepared  and  circulated, 
but  the  names  signed  to  the  original  certificate 
were  cut  off  therefrom  and  pasted  on  the  new 
certificate.  It  was  held  that  these  names  could 
not  be  counted  in  estimating  whether  the  cer- 
tificate had  the  proper  number  of  signatures. 
State  v.  Lesueur,  136  Mo.  452. 

Manner  of  Signature  in  England.  —  Under  the 
English  Municipal  Corporations  Act  of  1882, 
45  &  46  Vict.,  c.  50,  it  is  no  objection  to  the 
validity  of  a  nomination  paper  for  the  office  of 
councilor  that  the  names  of  the  assenting  bur- 
gesses arc  not  signed  in  full  as  they  appear  on 
the  burgess  roll,  where  the  numbers  placed 
opposite  such  signatures  correspond  with 
those  placed  opposite  the  full  names  on  the 
burgess  roll,  thus  showing  that  the  signers  are 
the  same  persons.  There  is  nothing  in  the  act 
requiring  the  full  name  of  a  burgess  to  be 
signed  to  the  paper,  but  his  ordinary  signature 
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execution,1  or  that  an  affidavit  as  to  the  signatures  and  the  qualifications  of 
the  voters  shall  accompany  the  certificate.3  In  Pennsylvania  such  acknowl- 
edgment or  affidavit  may  be  amended  if  defective.3 

(3)  Filing.  —  Statutory  provisions  as  to  the  time,  place,  and  manner  of 


is  sufficient.  Bowden  v.  Besley,  21  Q.  B.  Div. 
309,  57  L.  J.  Q.  B.  473,  59  L.  T.  219,  36  W.  R. 
889.  52  J.  P.  536. 

But  the  signature  "  Charles  Arthur  Bur- 
man  "  to  a  nomination  paper  is  insufficient 
where  the  name  appearing  on  the  burgess  roll 
opposite  the  same  number  as  is  placed  opposite 
the  signature  on  the  nomination  paper  is 
"  Charles  Burman,"  as  it  does  not  appear  in 
such  case  that  the  signer  and  the  burgess  are 
the  same  person.  Nor  is  such  defect  cured  by 
section  241  of  the  Municipal  Corporations  Act 
of  1882,  45  &  46  Vict.,  c.  50,  curing  misnomers 
or  inaccurate  descriptions  of  any  person  in 
election  papers  "  provided  the  description  of 
that  person  *  *  *  be  such  as  to  be  com- 
monly understood."  Moorhouse  v.  Linney, 
15  Q.  B.  Div.  273,  53  L.  T.  343,  33  W.  R.  704, 
49  J.  P.  471; 

1.  Must  Be  Acknowledged.  —  Names  signed  to 
a  certificate  of  nomination  by  electors  cannot 
be  counted  where  there  is  no  acknowledgment 
of  execution  of  the  instrument  by  such  elect- 
ors.   State  v.  Lesueur,  136  Mo.  452. 

2.  Affidavit  as  to  Signatures  and  Qualifications 
of  Signers  —  Pennsylvania.  —  Section  3  of  the 
Pennsylvania  Act  of  June  10,  1893  (P.  L.  419), 
provides  that  "the  signatures  to  each  nomina- 
tion paper,  and  the  qualification  of  the  signers, 
shall  be  vouched  for  by  the  affidavits  at  least 
of  five  of  the  signers,  which  affidavits  shall  ac- 
company the  nomination  paper."  Ewing's 
Nomination,  3  Pa.  Dist.  Rep.  477,  13  Pa.  Co. 
Ct.  Rep.  638. 

Separate  Sheets.  —  Where  a  nomination  paper 
consists  of  several  separate  sheets  it  is  not 
necessary  that  the  same  persons  should  make 
the  affidavits  to  each  sheet;  it  is  sufficient  if 
each  sheet  contains  the  affidavits  of  five  of  the 
signers  thereof.  But  a  sheet  containing  the 
affidavits  of  but  four  signers  must  be  rejected, 
with  all  the  signatures  thereon.  King's  Nomi- 
nation, 12  Pa.  Co.  Ct.  Rep.  161,  1  Pa.  Dist. 
Rep.  807. 

Oath  of  Qualification  and  Eesidence  —  New 
York.  —  The  provision  of  the  New  York  Laws 
1892,  c.  680,  §  57,  that  "  the  nominations  shall 
be  made  by  a  certificate  signed  and  acknowl- 
edged by  such  voters,  each  of  whom  shall  add 
to  his  signature  his  place  of  residence  and 
make  oath  that  he  is  such  voter  and  has  truly 
stated  his  residence  "  (re-enacted  as  §  57,  c.  909, 
New  York  Laws  1896),  require  that  each  voter 
shall  sign  the  paper  twice,  once  to  the  certifi- 
cate of  nomination  and  once  to  the  oath. 
People  v.  Police  Com'rs,  10  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  200. 

The  section  above  quoted  does  not  require 
that  the  certificate  of  the  oath  taken  should 
state  that  the  persons  taking  such  oath  were 
known  by  the  officer  before  whom  it  was  taken 
to  be  the  same  as  those  who  signed  the  nomi- 
nating certificate,  or  that  they  signed  the  oath 
in  his  presence.  Therefore  an  oath  is  not  de- 
fective for  omitting  these  matters.  Matter  of 
McClosky,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
365.    In  this  case  it  was  further  held  that  the 


fact  that  the  oath  was  only  to  the  effect  that 
the  signer  was  an  elector,  without  stating  lhat 
he  was  an  elector  of  the  territory  or  district 
for  which  the  certificate  of  nomination  was 
made,  was  not  a  good  ground  of  objection,  as 
the  court  would  take  judicial  notice  that  the 
certificate  of  nomination  showed  that  fact  by 
the  residence  given,  and  the  oath  must  be  con- 
strued as  made  in  reference  to  it. 

Requirements  as  to  Signatures  and  Oath  Manda- 
tory.—  The  requirements  of  section  57  of  the 
New  York  Election  Code  (Laws  1896,  c.  909), 
that  "  independent  nominations  shall  be  made 
by  a  certificate  subscribed  by  such  electors, 
each  of  whom  shall  add  to  his  signature  his 
place  of  residence  and  make  oath  that  he  is  an 
elector  and  has  truly  stated  his  residence,"  are 
matters  of  substance,  being  intended  as  a 
check  upon  the  making  of  false  or  fraudulent 
certificates,  by  enabling  any  one  inspecting 
the  certificate  to  discover  the  residence  of  the 
subscribers  so  that  he  may  investigate  and  see 
whether  any  persons  entitled  to  vote  reside  at 
such  places,  the  oath  being  prima  facie  proof 
that  the  persons  whose  names  appear  did  in 
fact  subscribe  the  certificate,  and  are  in  fact 
electors  of  the  state.  A  compliance  with  these 
requirements  is  essential  to  the  validity  of  the 
certificate.  Matter  of  Adams,  21  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  396. 

3.  Affidavit  May  Be  Amended.  —  When  the 
affidavit  to  a  nomination  paper,  required  by 
section  3  of  the  Pennsylvania  Act  of  June  10, 
1893  (P.  L.  419),  set  out  in  the  preceding  note, 
is  defective  in  that  the  affidavits  do  not  vouch 
for  the  signatures  of  the  signers,  it  may  be 
amended  so  as  to  cure  the  defect,  under  sec- 
tion 6  of  the  same  act,  which  provides  that  "  if 
it  [the  certificate  or  nomination  paper]  be  ad- 
judged defective  only,  the  court  shall  indicate 
the  matters  as  to  which  it  requires  amend- 
ment, and  the  time  within  which  said  amend- 
ment must  be  made."  Ewing's  Nomination. 
3  Pa.  Dist.  Rep.  477,  13  Pa.  Co.  Ct.  Rep.  638. 

Where  two  of  the  signers  of  and  affiants  to  a 
nomination  paper  were  not  qualified  electors 
at  the  time  of  making  the  affidavit,  because 
they  had  not  paid  a  state  or  county  tax  within 
two  years,  this  was  a  defect  which  might  be 
amended  by  having  added  to  the  paper  the 
affidavits  of  two  qualified  electors  who  had 
signed  it.  Butler's  Nomination,  4  Pa.  Dist. 
Rep.  187,  16  Pa.  Co.  Ct.  Rep.  78  7  Kulp  (Pa.) 
489. 

A  nomination  paper  was  not  so  invalid  as  to 
be  incapable  of  amendment  because  the  affi- 
davit inadvertently  failed  to  state  that  the 
signers  were  qualified  electors  of  the  district, 
where  it  was  admitted  that  the  signers  actu- 
ally made  the  necessary  affidavit,  but  the 
attesting  magistrate  failed  to  fill  out  the 
proper  blank.  Com.  v.  Secretary  of  Com.,  5 
Pa.  Dist.  Rep.  662,  18  Pa.  Co.  Ct.  Rep.  229. 

Who  May  Amend.  —  Amendments  to  nomina- 
tion papers  can  be  made  only  by  signers  of 
the  papers.    Savage's  Nomination,  15  Pa.  Co. 
Ct.  Rep.  306. 
638  Volume  X. 


Nominations. 


ELECTIONS. 


Direct  Nomination  by  Electors. 


filing  nomination  papers  are  mandatory,  and  a  strict  compliance  with  them  is 
necessary  to  make  a  valid  nomination.1  An  election  officer  cannot  require 
such  papers  to  be  filed  before  the  expiration  of  the  time  allowed  by  statute.2 
e.  Electors'  Nominee  Cannot  Use  Party  Name.  —  It  is  well  estab- 
lished as  a  rule  that  a  candidate  nominated  directly  by  the  electors  is  not  the 
nominee  of  any  political  party,  and  that,  therefore,  while  he  is  entitled  to  a 
place  upon  the  official  ballot,  his  name  can  appear  only  as  an  independent 
candidate  and  not  under  the  name  or  device  of  any  political  party.3    In  Kat- 


1.  Provisions  as  to  Time  of  Filing.  —  Reg.  v. 
Miller,  I  Austr.  Jur.  R.  56;  Ewing's  Nomina- 
tion, 3  Pa.  Dist.  Rep.  477,  13  Pa.  Co.  Ct.  Rep. 
638. 

Construction   of    Statutory    Provision.  —  The 

English  Municipal  Elections  Act  (38  &  39 
Vict.,  c.  40),  §  1,  which  provides  that  nomina- 
tions for  the  office  of  town  councilor  must  be 
filed  "  seven  days  at  least"  before  the  elec- 
tion, requires  seven  clear  days,  excluding 
Sundays.  Therefore,  where  an  election  was  to 
be  held  on  November  1,  a  nomination  paper 
filed  on  October  23  was  too  late.  Howes  v. 
Turner,  1  C.  P.  Div.  670.  To  the  same  effect 
is  Ex  p.  Hurst,  9  Super.  Ct.  R.  (N.  S.  Wales) 
177- 

Removal  of  Paper  to  Correct  Supposed  Mistake. 

—  Where  a  sufficient  nomination  paper  is  filed 
within  the  required  time,  but  is  taken  away 
for  the  purpose  of  correcting  a  supposed  mis- 
take and  not  returned  until  after  the  time  for 
nomination  has  expired,  the  nomination  is, 
nevertheless,  good.  Howes  v.  Turner,  1  C.  P. 
Div.  670. 

Misleading  Notice  as  to  Time  for  Filing.  —  Sec- 
tion i  of  the  English  Municipal  Elections  Act, 
1875,  38  &  39  Vict.,  c.  40,  requires  that  before 
any  election  the  town  clerk  shall  publish  a  no- 
tice giving  the  last  day  on  which  nomination 
papers  may  be  delivered  to  him,  which  day  is 
to  be  seven  days  at  least  before  the  election. 
According  to  this,  the  last  da-y  for  filing  nomi- 
nations for  a  certain  election  should  have  been 
October  22,  but  the  notice  published  by  the 
cleric  designated  October  23  as  the  last  day, 
and  a  nomination  paper  was  filed  on  that  day. 
It  was  held  that  while  such  nomination  was 
void,  still  the  notice  returned  by  the  town 
clerk  had  been  so  misleading  and  defective 
that  it  rendered  the  whole  election  void. 
Howes  v.  Turner,  1  C.  P.  Div.  670. 

Provision  as  to  Place  of  Filing.  —  In  Reg.  v. 
O'Dwyer,  4  Austr  Jur.  R.  151,  it  was  held  that 
the  person  whose  nomination  paper  had  been 
delivered  to  the  election  officer  at  his  residence 
was  not  legally  a  candidate  where  the  statute 
required  nomination  papers  to  be  filed  at  the 
office  of  such  officer,  and  provided  that  "  no 
person  who  shall  not  have  been  nominated  as 
aforesaid  shall  be  deemed  to  be  a  candidate." 
It  was  further  held,  howevc;,  that  as  the  prop- 
erly nominated  opposing  candidate  exerted 
himself  on  his  own  behalf  at  the  election,  this 
was  an  acquiescence  in  the  irregularity  of  the 
nomination  which  disqualified  him  from  com- 
plaining thereof. 

Provision  as  to  Manner  of  Filing. —  In  Monks 
v.  Jackson,  1  C.  P.  Div.  683,  it  appeared  that 
the  nomination  papers  of  certain  candidates 
were  delivered  to  the  town  clerk  by  the  agent 
of  the  petitioners  and  their  proposers  and  sec- 


onders. The  statute  required  the  nomination 
papers  to  "  be  delivered  by  the  candidate  him- 
self, or  his  proposer  or  seconder,  to  the  town 
clerk."  Lord  Coleridge,  C.  J.,  said:  "  I  am 
clearly  of  opinion  that  [this  statute]  is  impera- 
tive, and  not  merely  directory.  *  *  *  And, 
it  appearing  on  the  face  of  the  case  that  the 
petitioners  were  not  duly  nominated,  there  is 
no  ground  for  questioning  the  election  of  the 
•respondents." 

2.  Election  Officer  Cannot  Require  Filing  Before 
Expiration  of  Time  Allowed  by  Statute.  —  A  stat- 
ute requiring  nominations  to  be  filed  at  least 
two  whole  days  before  an  election,  and  requir- 
ing the  town  clerk  to  give  notice  seven  days 
before  the  election,  does  not  authorize  the 
clerk  to  fix  the  date  for  filing  nominations,  and 
a  nomination  filed  two  days  before  the  election 
is  good,  though  filed  after  the  time  fixed  by 
the  clerk.    Reg.  v.  Glover,  15  L.  T.  N.  S.  289. 

3.  Candidates  Nominated  by  Electors  Cannot 
Appear  on  Ballot  as  Party  Nominees  —  Colorado. 
—  Whipple  v.  Owen,  (Colo.  1897)  50  Pac.  Rep. 
861. 

Idaho.  —  Philips  v.  Curtis,  (Idaho  1894)  38 
Pac.  Rep.  405. 

Ktntuc  ky.  —  See  Southall  v.  Griffith,  (Ky. 
1896)  37  S.  W.  Rep.  577.  , 

Missouri.  —  Atkeson  v.  Lay,  115  Mo.  53S. 

Montana.  —  State  v.  Fransham,  19  Mont. 
273;  State  v.  Tooker,  18  Mont.  540;  State  v. 
Rotwitt,  18  Mont.  502. 

Washington.  —  State  v.  Elliott,  17  Wash.  18. 

Designation  as  Nominee  of  a  Party.  —  The  rule 
set  forth  in  the  text  holds  good  even  although 
the  elector's  certificate  states  that  the  candi- 
date is  the  nominee  of  a  designated  party,  and 
such  party  makes  no  nomination  in  opposition 
thereto.  Savage's  Nomination,  15  Pa.  Co.  Ct. 
Rep.  306;  State  v.  Elliott,  17  Wash.  18.  Nor 
is  it  affected  by  the  fact  that  the  certificate  is 
signed  only  by  members  of  a  party  and  is  filed 
under  the  direction  of  the  party  managers  for 
the  district.    State  v.  Reek,  18  Mont.  557. 

In  Kentucky  and  Montana  the  courts  have 
taken  a  step  further  by  holding  that  where  a 
certificate  of  nomination  by  electors  asks  that 
the  nominee's  name  be  placed  on  the  ballot 
under  the  device  and  on  the  ticket  of  a  certain 
party,  and  it  is  shown  that  it  is  not  entitled  to 
be  so  placed,  the  name  should  not  be  placed 
on  the  ballot  at  all.  Southall  v.  Griffith,  (Ky. 
1896)  37  S.  W.  Rep.  577;  State  v.  Reek,  18 
Mont.  557.  In  the  case  last  cited,  the  court, 
per  Pembcrton,  C.  J.,  said:  "  We  are  of  opin- 
ion that  under  no  circumstances  can  the  name 
of  Theodore  Brantley  be  permitted  to  appear 
as  the  Electors'  Silver  Republican  candidate, 
because  we  do  not  believe  the  electors  are 
authorized  to  nominate  Theodore  Brantley  as 
a  Silver  Republican  candidate.     Nor  do  we 
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tucky  this  rule  is  modified  by  statute  to  the  extent  that  a  nominee  by  electors' 
certificate  may  be  placed  on  the  ballot  under  the  device  and  on  the  ticket  of  a 
party,  where  it  is  shown  that  such  party  has  failed  to  make  any  nomination  by 
convention,  and  that  the  candidate  is  in  fact  the  nominee  of  the  party.1  And 
in  Wyoming  the  court  refused  to  apply  the  rule  in  the  case  of  a  nomination  by 
electors'  certificate  to  fill  vacancies  which  had  occurred  in  the  regular  party 
nomination.8 

Kestrictions  on  Use  of  Party  Name  in  Pennsylvania.  —  Under  the  Pennsylvania  elec- 
tion law,3  nomination  papers  cannot  use,  for  the  purpose  of  identifying  the 
parties  or  principles  of  the  candidates,  words  identical  with  those  used  in  cer- 
tificates of  nomination  made  by  a  convention  of  delegates  of  a  political  party 
which  at  the  last  preceding  election  polled  two  per  cent,  of  the  largest  number 
of  votes  cast.'4  But  this  provision  does  not  prohibit  the  use  of  terms  used  in 
certificates  of  nomination  made  by  primary  meetings  or  by  any  nominating 


think  his  name  should  be  permitted  under  the 
circumstances  of  this  case  to  appear  on  the 
ballot  as  an  Independent  candidate.  In  deter- 
mining this  question  we  must  consider  the 
rights  of  the  electors  who  signed  the  certificate 
of  nomination  of  Theodore  Brantley.  It  evi- 
dently was  the  intention,  as  appears  from  the 
allegations  in  the  answer,  of  the  electors  who 
signed  the  certificate  of  nomination  to  nomi- 
nate Theodore  Brantley  as  a  Silver  Republi- 
can. It  does  not  appear  anywhere  that  the 
electors  ever  intended  to  nominate  him  as  an 
Independent  candidate.  He  is  nominated  and 
certified  as  the  candidate  of  the  Silver  Repub- 
lican party;  we  have  no  right  to  presume  that 
the  electors  who  signed  this  certificate  of 
nomination  would  ever  have  done  so  if  it  had 
been  proposed  to  them  to  nominate  Theodore 
Brantley  as  an  Independent  candidate  for 
judge  of  that  district,  and  for  this  court  now 
to  change  the  nomination  of  Theodore  Brant- 
ley from  that  of  a  candidate  of  the  Silver  Re- 
publican party  to  that  of  an  Independent 
candidate  for  judge  of  said  district  we  think 
would  be  unauthorized  by  the  law  and  by  the 
action  of  the  electors  of  that  district,  and 
might  operate  as  a  wrong,  an  injustice,  and  a 
fraud  upon  the  electors." 

Suitable  Designation  Selected  by  Election  Offi- 
cers. —  Under  section  14  of  the  Iowa  Election 
Law  (Acts  24th  Gen.  Assembly,  c.  33),  provid- 
ing that  "  the  names  of  all  candidates  to  be 
voted  for  in  each  election  district  or  precinct 
shall  be  printed  on  one  ballot;  all  nominations 
of  any  political  party  or  group  of  petitioners 
being  placed  under  the  party  appellation  or 
title  of  such  party  or  group,  as  designated  by 
them  in  their  certificates  of  nomination  or  peti- 
tions, or,  if  none  be  designated,  then  under 
some  suitable  title,"  an  electors'  nominee 
whose  nominating  petition  designates  him  as 
the  candidate  of  a  party  which  under  the  law 
has  a  right  to  make  party  nominations  is  not 
entitled  to  be  placed  on  the  ballot  as  the 
nominee  of  such  party,  but  his  name  should 
appear  on  the  ballot  under  some  suitable 
designation  selected  by  the  election  officers. 
Lowry  71.  Davis.  101  Iowa  236. 

1.  Modification  of  Rule  in  Kentucky.  —  South- 
all  v.  Griffith,  (Ky.  1806)  37  S.  W.  Rep.  577- 
In  this  case  it  was  said  that  the  existence  of 
the  facts  indicated  in  the  text  must  be  clearly 
shown.  The  statute  referred  to  is  Ky.  Stat. 
1894,  §  1453. 
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2.  Nomination  by  Electors'  Certificate  to  Fill 
Vacancies  — Wyoming.  —  In  State  v.  Burdick, 
(Wyoming  1896)  46  Pac.  Rep.  854,  two  of  the 
persons  nominated  for  office  at  the  regular 
state  convention  of  a  party  declined  to  run. 
Thereafter,  the  chairman  of  the  state  commit- 
tee of  the  party  and  other  members  filed  a 
certificate  of  nomination  by  electors  to  fill 
vacancies.  It  was  held  that  the  names  so 
presented  should  goon  the  ballots  as  the  regu- 
lar nominations  of  the  party,  especially  in  view 
of  the  fact  that  no  member  of  the  party  ob- 
jected thereto.  The  court  drew  attention  to 
the  fact  that  under  the  Wyoming  election  laws 
the  ballot  had  no  party  headings  nor  columns 
set  apart  for  separate  parties,  and  on  that 
ground  distinguished  the  cases  of  Philips  v. 
Curtis,  (Idaho  1894)  38  Pac.  Rep.  405,  and  At- 
keson  v.  Lay,  115  Mo.  538. 

3.  Pennsylvania  Election  Law.  —  Section  4  of 
the  Pennsylvania  Act  of  June  10,  1893 
(Pamph.  L.  419),  provides  that  "  no  words 
shall  be  used  in  any  nomination  papers  to  de- 
scribe or  designate  the  party  or  policy  or  politi- 
cal appellation  represented  by  the  candidate 
named  in  such  nomination  papers  as  aforesaid, 
identical  with  the  words  used  for  the  like  pur- 
pose in  certificates  of  nominations  made  by  a 
convention  of  delegates  of  a  political  party 
which  at  the  last  preceding  election  polled  two 
per  centum  of  the  largest  vote  cast." 

4.  Improper  Designation  in  Nomination  Papers. 
—  Thomas's  Nomination  Paper,  6  Pa.  Dist. 
Rep.  652,  20  Pa.  Co.  Ct.  Rep.  165. 

In  Savage's  Nomination,  15  Pa.  Co.  Ct. 
Rep.  508,  the  court  refused  to  sustain  nomina- 
tion papers  for  the  office  of  state  senator  which 
used  the  words  "  Democratic  "  and  "  Citizens 
Democratic." 

Amendment.  —  Nomination  papers  may,  how- 
ever, be  amended  so  as  to  cure  the  invalidity 
resulting  from  the  use  of  an  unauthorized 
designation.  Thomas's  Nomination  Paper,  20 
Pa.  Co.  Ct.  Rep.  165,  6  Pa.  Dist.  Rep.  652; 
Thropp's  Nomination  Papers,  5  Pa.  Dist.  Rep. 
664,  18  Pa.  Co.  Ct.  Rep.  234. 

Proper  Designation  in  Nomination  Papers.  — 
The  designation  "  McKinley  Republican  "  in 
a  nomination  paper  having  been  adjudged  de- 
fective because  of  the  use  of  a  party  name,  it 
was  changed  to  "  McKinley  Sound  Money." 
By  the  latter  designation  the  paper  was  held 
valid.  Thropp's  Nomination  Papers,  5  Pa. 
Dist.  Rep.  664.  __ 
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agency  other  than  a  convention  of  delegates.1 

4.  Party  Nominations  —  a.  Principles  Governing  —  In  General  — 
(i)  What  Parties  May  Nominate.  —  The  right  to  make  party  nominations  is 
usually  confined  to  political  parties  a  which  have  polled  a  designated  number 
of  votes,  or  a  certain  proportion  of  the  total  number  of  votes  cast,  at  the  last 
preceding  general  election.3  That  a  convention  or  other  nominating  agency 
had  legal  authority  to  make  a  party  nomination  presented  by  it,  will,  in  the 
absence  of  fraud,  be  conclusively  presumed,  where  the  certificate  is  in  apparent 


1.  Designation  in  Certificates  of  Nomination  by 
Primary  Not  Protected. —  Btackenridge's  Nomi- 
nation, 4  Pa.  Dist.  Rep.  98;  Inghram's  Nomi- 
nation Paper,  16  Pa.  Co.  Ct.  Rep.  634. 

2.  What  Constitutes  a  Political  Party.  —  In 
order  to  constitute  a  body  of  electors  a  politi- 
cal party  it  must  have  distinctive  aims  and 
purposes,  being  united  in  opposition  to  other 
bodies  in  the  community  within  which  it  ex- 
ists. A  mere  faction  of  an  established  party 
does  not  constitute  a  distinct  political  party. 
Thus  the  McKinley  Citizens'  movement  in 
Philadelphia  originated  in  a  meeting  which 
adopted  a  series  of  resolutions  proclaiming  the 
adherence  and  devotion  of  the  electors  com- 
posing the  meeting  to  the  Republican  party 
and  its  candidates  at  the  national  election  then 
impending,  an d  indorsed  the  entire  Republi- 
can ticket  with  the  exception  of  the  nominee 
for  sheriff  of  Philadelphia  county,  but  nomi- 
nated another  person  in  opposition  to  him. 
No  rules  or  regulations  looking  to  the  holding 
of  primary  elections  or  the  organization  of  a 
party  were  adopted,  and  no  provision  was 
made  for  their  possible  necessity  in  the  future. 
Moreover,  the  name  of  the  Republican  nomi- 
nee for  President  of  the  United  States  was 
adopted  as  a  designation.  It  was  held  that 
although  the  McKinley  Citizens  elected  their 
candidate  for  sheriff  and  polled  two  per  cent,  of 
the  largest  vote  cast  for  any  office  in  the 
county,  they  did  not  constitute  a  political 
party  so  as  to  be  entitled  to  make  nominations 
for  the  next  election,  but  were  a  mere  faction 
of  the  Republican  party.  The  court  drew 
attention  to  the  fact  that  the  only  qualification 
for  a  Republican  voter  required  by  the  rules 
of  the  party  was  that  he  should  have  voted  the 
Republican  ticket  "  for  national  or  state  offi- 
cers at  the  preceding  national  or  state  elec- 
tion," and  considered  that  the  purpose  of  this 
provision  was  "  to  allow  latitude  of  action 
upon  the  part  of  votes  within  the  organization 
with  respect  to  nominations  for  all  offices  lower 
in  dignity  or  importance  than  those  which 
concern  the  nation  or  state."  Certificates  of 
Nomination  of  McKinley  Citizens'  Party,  6 
Pa.  Dist.  Rep.  log. 

At  a  Republican  caucus  to  nominate  candi- 
dates for  town  officers,  it  was  voted  to  adjourn 
and  organize  a  citizens'  caucus.  Thereupon 
some  Democrats  came  in  and  joined  with  the 
Republicans  present  in  nominating  a  citizens' 
ticket.  A  collection  was  taken  to  defray  the 
cost  of  printing  tickets  (the  election  being  in 
Connecticut,  where  official  ballots  are  not 
used),  but  no  committees  were  appointed,  nor 
any  steps  taken  for  a  permanent  organization. 
The  chairman  of  the  Republican  town  com- 
mittee had  the  tickets  printed  with  the  name 
"  Citizens'  Ticket  "  and  placed  in  the  booths, 
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no  Republican  tickets  being  issued.  It  was 
held  that  for  the  time  being  and  for  the  pur- 
poses of  that  election  a  citizens'  party  existed 
in  that  town  within  the  meaning  of  the  act, 
and  that  the  ballots  must  be  regarded  as  issued 
by  it.    Fields  v.  Osborne,  60  Conn.  544. 

3.  What  Parties  May  Nominate. —  In  Illinois 
it  is  necessary  to  entitle  a  party  to  make  nomi- 
nations for  county  officers  that  it  should  have 
polled  two  percent,  of  the  total  vote  cast  in  the 
county  at  the  last  preceding  general  election. 
See  Schuler  v.  Hogan,  168  111.  369. 

In  Ohio  a  "  state  convention  "  is  not  author- 
ized to  make  party  nominations,  to  be  placed 
on  the  official  ballots  under  a  device  selected 
by  it,  unless  it  represents  a  political  party 
which  at  the  last  preceding  general  election 
polled  at  least  one  per  cent,  of  the  entire  vote 
cast  in  the  state,  as  required  by  section  6  of 
the  Ballot  Law  (Bates's  Rev.  Stat.  Ohio, 
§§  2966-18).    State  v.  Kinney,  57  Ohio  St.  221. 

Under  the  Pennsylvania  Act  of  June  10,  1893 
(Pamph.  L.  419),  party  nominations  may  be 
made  only  by  a  party  which  at  the  last  preced- 
ing general  election  polled  at  least  two  per 
cent,  of  the  largest  entire  vote  for  any  office 
cast  in  the  state  or  in  the  electoral  district  or' 
division  for  which  the  offices  are  to  be  filled. 
Wilkes-Barre  Tp.  Nominations,  7  Kulp  (Pa.) 
529. 

See    also  supra,    this    section,    Who  May 

Nominate. 

Alternative  Requirement.  —  In  In  re  Cantine, 
14  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  139.  it  was 
held  that  under  the  provision  of  N.  Y.  Laws 
1895,  c.  810,  §  56,  that  "  nominations  for  can- 
didates for  public  office  may  be  made  by  a 
convention  or  primary,  or  by  a  duly  authorized 
committee  of  such  convention  or  primary,  of 
any  political  party  or  other  nominating  body 
which,  at  the  last  general  election  before  the 
holding  of  such  convention  or  primary,  polled 
ten  thousand  votes  in  the  state,  or  one  per 
cent,  of  the  entire  votes  cast  in  the  district 
thereof  for  which  said  convention  or  primary 
is  held,"  a  party  which  had  polled  more  than 
ten  thousand  votes  in  the  state  at  the  last  gen- 
eral election  was  entitled  to  make  nominations 
for  city  and  county  officers,  though  at  such 
election  the  vote  of  the  party  in  the  district  in 
which  it  proposed  to  make  such  nominations 
had  been  less  than  one  per  cent,  of  the  votes 
cast. 

For  What  Offices  Nominations  May  Be  Made.  — 

In  Rhode  Island  a  party  which  has  polled  the 
required  percentage  of  votes  at  the  last  preced- 
ing election  is  entitled  to  make  nominations 
for  all  offices  to  be  filled,  whether  or  not  it  put 
forth  nominations  for  those  offices  at  such  pre- 
ceding election.  Corcoran  v.  Bennett,  (R.  I. 
1897)  36  Atl.  Rep.  1122. 
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conformity  with  the  law,  and  no  objection  to  the  authority  to  nominate  is  pre- 
sented before  the  election  and  in  the  manner  provided  by  law.1 

(2)  Who  May  Be  Nominated.  —  A  political  party  may,  unless  there  is  some 
express  restriction  placed  on  the  right,  nominate  for  office  any  person  eligible 
thereto,  even  though  such  person  be  of  a  different  political  faith,2  or  the  nomi- 
nee of  another  party  for  the  same  office.3 

(3)  Party  Rules.  —  In  some  of  the  states,  notably  Pennsylvania,  the  manner 
of  making  party  nominations  is  regulated  by  the  rules  of  the  party  which  the 
candidate  is  to  represent.4  It  has  been  held  that  these  rules  can  be  amended 
only  in  the  manner  provided  by  them,5  and  that  to  effect  a  change  there  must 
be  some  action  by  a  body  having  authority  over  the  entire  district  to  be 
affected.6  But  an  amendment  irregularly  adopted  may  be  ratified  by  the 
acquiescence  of  the  party.7 

b.  Nominating  Agencies  —  (1)  Explanatory.  —  The  nominating  agencies 
of  the  different  political  parties  vary  widely  in  the  several  states  and  often  in 
the  same  state,  and  as  there  is  not  infrequently  a  confusion  of  terms  it  is 
deemed  proper  to  give  at  the  outset  a  definition  of  the  exact  meaning  which 


1.  Presumption  of  Authority  to  Nominate.  — 

State  v.  Norris,  37  Neb.  299. 

In  Schuler  v,  Hogan,  168  111.  369,  the  court, 
per  Magruder,  J.,  said:  "  So  far  as  this  con- 
test is  concerned,  and  in  view  of  the  fact  that 
no  objections  to  the  certificate  were  filed  or 
considered  by  the  proper  authorities,  we  are 
inclined  to  regard  the  requirement  that  the  con- 
vention, caucus,  or  meeting  making  the  nomi- 
nation should  represent  a  political  party  which, 
at  the  general  election  next  preceding,  polled 
at  least  two  per  cent,  of  the  entire  vote  cast 
in  the  county>  as  being  merely  directory  and 
not  mandatory  in  its  character." 

2.  Different  Political  Faith.  —  Magee's  Nomi- 
nation, 5  Pa.  Dist.  Rep.  654,  18  Pa.  Co.  Ct. 
Rep.  225. 

3.  Nominee  of  Another  Party.  —  Breidenthal  v. 
Edwards,  57  Kan.  332;  Gregg  v.  Rogers,  (C. 
Pi.)  1  Ohio  N.  P.  117.  See  also  Simpson  v. 
Osborn,  52  Kan.  328. 

4.  Party  Rules  Govern.  —  Wilkes-  Barre  Tp. 
Nominations,  7  Kulp(Pa.)  529.  See  also  Zieg- 
ler's  Nomination,  6  Pa.  Dist.  Rep.  676.  In 
In  re  Woodworth,  (Supreme  Ct.)  16  N.  Y. 
Supp.  147,  the  court,  per  Adams,  J.,  said:  "It 
is  quite  obvious  to  any  intelligent  person  that, 
in  seeking  to  purify  and  elevate  our  electoral 
system,  not  only  must  the  existence  of  politi- 
cal parties  be  recognized,  but  party  machinery 
mast,  to  some  extent,  and  within  proper  limi- 
tations, be  utilized." 

Custom  Cannot  Control  unless  Uniformly  Fol- 
lowed and  Acquiesced  In. — A  custom  to  nomi- 
nate by  caucus  is  not  established  as  a  rule  of 
the  party  where  it  has  riot  been  universally 
acquiesced  in  by  the  members  nor  uniformly 
followed.  Wilkes-Barre  Tp.  Nominations,  7 
Kulp  (Pa.)  529. 

5.  Amendments  Can  Be  Made  Only  in  Prescribed 
Manner.  —  Com.  v.  Stucker,  18  Pa.  Co.  Ct. 
Rep.  587. 

6.  Change  Can  Be  Made  Only  by  Body  Hav- 
ing Authority  over  Entire  District.  —  Savage's 
Nomination,  3  Pa.  Dist.  Rep.  705,  15  Pa.  Co. 
Ct.  Rep.  229.  In  this  case  the  facts  were  as 
follows:  For  about  twenty  years  a  certain 
senatorial  district  was  composed  of  the  counties 
of  Clearfield,  Centre,  and  Clinton,  and  during 
all  that  period  the  Democratic  party  had  made 
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its  nominations  for  senator  by  a  conference  of 
nine  delegates,  three  from  each  county,  and 
each  delegate  being  entitled  to  cast  one  vote. 
The  party  in  Centre  county  adopted  rules  set- 
ting out  that  it  would  insist  upon  the  repre- 
sentation in  all  district  conferences  being  in 
proportion  to  the  party  vote  in  the  county,  and 
favoring  sending  delegates  to  the  nominating 
convention  in  the  proportion  of  one  to  every 
five  hundred  party  votes  cast  at  the  last  presi- 
dential or  gubernatorial  election.  Similar 
rules  were  adopted  by  the  party  in  Clearfield 
county,  but  they  were  never  accepted  or  even 
considered  by  the  party  in  Clinton  county. 
When  the  time  came  for  the  nomination  of  a 
senator  from  the  district,  twelve  conferees 
were  elected  in  Clearfield  county,  and  nine  in 
Centre  county,  but  Clinton  county  followed  the 
old  custom  and  sent  but  three  conferees.  A 
dispute  arising  as  to  the  number  of  votes 
which  should  be  allowed  to  the  delegation 
from  each  county,  and  it  being  evident  that 
no  agreement  could  be  reached,  the  conferees 
from  Clinton  county  withdrew,  and  thereupon 
the  delegates  or  conferees  from  the  other  two 
counties  nominated  a  certain  person  for  sena- 
tor. It  was  held  that  this  nomination  was 
invalid. 

Amendment  by  Independent  Action  of  Two  Fac- 
tions. —  In  Ziegler's  Nomination,  6  Pa.  Dist. 
Rep.  676,  the  two  factions  of  the  county  com- 
mittee of  the  party  met  separately,  and  each 
faction,  acting  independently  of  the  other, 
passed  a  rule  that  nominations  should  there- 
after be  made  by  a  convention  of  delegates, 
instead  of  by  primaries  as  formerly.  It  was 
held  that  as  all  the  members  of  the  committee 
which  had  authority  to  express  the  will  of  the 
party  as  to  the  manner  of  making  nominations 
had  voted  in  favor  of  the  change,  nominations 
could  thereafter  be  made  only  by  convention. 

7.  Ratification  of  Amendment.  —  A  nomination 
made  in  pursuance  of  amended  party  rules  is 
valid  when  the  party  has  ratified  the  amendment 
by  acting  under  it,  though  it  may  not  have  been 
adopted  in  the  manner  provided  by  the  party 
rules.  Packer's  Nomination,  5  Pa.  Dist.  Rep. 
602,  18  Pa.  Co.  Ct.  Rep.  347.  See  also  Sav- 
age's Nomination,  3  Pa.  Dist.  Rep.  705,  15  Pa. 
Co.  Ct.  Rep.  229. 
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will  be  attached  in  this  section  to  the  terms  in  most  general  use. 

Nominating  Convention.  —  The  term  "  nominating  convention"  is  used  to  signify 
an  organized  assemblage  of  delegates,  representing  a  political  party  or  princi- 
ple, and  invested  with  power  to  select  the  candidates  of  that  party  for  the 
various  offices  to  be  filled.1 

Caucus  of  Voters — Primary  Meeting.  —  The  term  "caucus  of  voters"  or  merely 
"caucus"  is  used  to  signify  a  meeting  of  the  voters  of  a  particular  party,  or  of 
those  who  believe  in  and  adhere  to  some  particular  principles,  for  the  purpose 
of  selecting  candidates  to  represent  them.  This  term  is  considered  to  be 
synonymous  with  "primary  meeting,"  and  will  be  used  in  preference  thereto.2 

Primary  Election.  —  A  "primary  election"  is  an  election  held  under  the  auspices 
of  some  particular  party,  and  participated  in  by  the  voters  of  that  party  only, 
for  the  purpose  of  selecting  the  candidates  of  the  party.3 

(2)  Nominating  Convention  —  (a)  Call  for  Convention  —  Composition.  —  It  is  neces- 
sary to  the  holding  of  a  regular  party  nominating  convention  that  it  should  be 
called  by  some  person  having  authority  to  call  it,  that  notice  should  be  given 
of  the  time  and  place  of  meeting,  and  that  the  delegates  should  be  chosen  to 
represent  the  party,  in  the  method  prescribed  by  law,  by  the  party  rules,  or  by 
custom.4    The  fundamental  principle  upon  which  the  practice  of  party  nomi- 


1.  Definition  of  Convention.  —  New  York  Laws 
1896,  c.  909,  §  50,  defines  a  convention  as  "  an 
assemblage  of  delegates  representing  a  politi- 
cal party  or  independent  body,  duly  convened 
for  the  purpose  of  nominating  candidates  for 
office,  electing  delegates  to  conventions,  elect- 
ing officers  for  party  organizations,  or  for  the 
transaction  of  any  other  business  relating  to 
the  affairs  or  conduct  of  the  party  or  inde- 
pendent body." 

Provision  for  Party  Nominations  by  Delegates 
Does  Not  Prohibit  Nominations  by  Party  Caucus. 
—  By  the  use  of  the  word  "  delegate  "  in  Gen. 
Laws  Minn.  1893,  c.  4,  31,  33,  34,  the  legis- 
lature did  not  intend  to  prohibit  political  par- 
ties from  holding  mass  conventions  for  the 
nomination  of  candidates  for  office,  or  intend 
to  require  the  members  of  such  conventions  to 
be  elected  as  delegates  to  such  conventions  at 
primaries  or  caucuses.  Manston  v.  Mcintosh, 
58  Minn.  525,  Buck,  J.,  dissenting. 

Section  31  provides  that  "  any  assembly  or 
convention  of  delegates,  held  for  the  purpose 
of  making  nominations  to  public  office,  or 
electors  to  the  number  hereinafter  specified, 
may  nominate  candidates  for  public  office," 
etc. 

Section  33  provides  for  the  execution  and 
delivery  of  certificates  of  nomination  of  "  a 
candidate  for  office  selected  by  any  convention 
of  delegates." 

Section  34  provides  that  "  an  assembly  or 
convention  of  delegates,  within  the  meaning 
of  this  act,  is  an  organized  assemblage  of  dele- 
gates representing  a  political  party  "  which 
polled  a  certain  vote  at  the  last  general  elec- 
tion. 

2.  Definition  of  Primary  Meeting.  —  New  York 
Laws  1896,  c.  909,  S  50,  after  giving  the  defi- 
nition of  a  convention  set  out  in  the  preceding 
note,  defines  a  primary  as  "  any  other  assem- 
blage of  voters  of  a  political  party  or  independ- 
ent body  duly  convened  for  any  such  purpose." 

Other  Statutory  Definitions.  —  The  Montana 
Act  of  March  13,  1889  (Pol.  Code  1895,  §  1310), 
defines  a  convention  or  primary  meeting  as 
*'  an  organized  assemblage  of  electors  or  dele- 


gates representing  a  poiincal  party  or  princi- 
ple." Price  v.  Lush,  10  Mont.  61;  State  v. 
Tooker,  18  Mont.  540. 

Wyoming  Laws  1890,  c.  80,  §  85,  defines  a 
convention  or  primary  meeting  as  "  an  organ- 
ized assemblage  of  electors  or  delegates  repre- 
senting a  political  party."  State  v.  Barber,  4 
Wyoming  88. 

It  is  not  a  necessary  inference  from  the 
wording  of  these  definitions  that  the  distinc- 
tion pointed  out  in  the  text  is  not  recognized. 

Caucus  to  Elect  Delegates  to  Convention.  —  The 
subsection  Caucus  of  Voters  in  this  section  con-' 
tains  a  treatment  only  of  caucuses  or  primary 
meetings  to  make  nominations  directly.  Mat- 
ters concerning  caucuses  to  elect  delegates  to 
conventions  are  treated  in  the  subsection  Nom- 
inating Convention  —  Election  of  Delegates. 

3.  Primary  Elections  to  Choose  Delegates  to  Con- 
vention,—  Similarly,  the  subsection  Primary 
Election  contains  only  a  treatment  of  primaries 
held  to  decide  who  shall  be  the  party's  can- 
didate. Elections  of  delegates  to  nominaU 
ing  conventions,  which  are  sometimes  called 
"  primary  elections,"  are  treated  in  the  sub, 
section  Nominating  Convention — Election  oj 
Delegates. 

4.  Convention  Must  Be  Regularly  Called  and 
Delegates  Regularly  Chosen.  —  A  meeting  of 
less  than  fifty  persons,  not  chosen  as  delegates 
by  the  voters  of  any  political  party,  and 
assembled  in  pursuance  of  a  call  issued  by  a 
person  not  authorized  to  call  a  party  conven, 
tion,  when  there  has  been  only  three  days' 
notice  of  the  time  of  meeting,  and  no  notice 
whatever  of  the  place,  is  not  a  party  convene 
tion,  and  has  no  power  to  make  nominations 
as  such.    State  v.  Piper,  50  Neb.  42. 

In  State  v.  Tooker,  iS  Mont.  540,  nomina- 
tions were  made  by  a  meeting  of  from  thirty 
to  fifty  members  of  the  "  Silver  Republican 
Club,"  which  had  about  four  hundred  mem- 
bers. The  minutes  of  the  meeting  were  those 
of  the  club,  not  of  a  convention,  and  the 
officers  acted  as  officers  of  the  club  merely, 
and  did  not  pretend  to  be  anything  more.  No 
primaries  were  ever  held,  no  call  for  a  conven- 
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nations  being  made  by  conventions  is  founded  is  that  the  conventions  are 
representative  bodies  acting  for  the  voters  of  the  party,1  and  it  is  necessary 


tion  was  ever  made,  nor  was  any  person  ever 
elected  as  a  delegate  to  a  convention.  No  no- 
tice was  ever  given  that  a  convention  was  to 
be  held,  though  a  newspaper  published,  as 
news  items,  the  proceedings  and  intentions  of 
the  club,  and  a  banner  stretched  across  the 
street  stated  that  it  met  every  Wednesday 
night.  The  presiding  officer  of  the  meeting 
had  no  idea  that  he  was  presiding  over  a  con- 
vention, and  when  he  signed  the  certificate  of 
nomination  did  not  know  what  it  was.  It  was 
held  that  the  nominations  were  not  made  by  a 
party  convention. 

In  State  v.  Johnson,  18  Mont.  548,  twenty- 
one  electors  of  a  certain  county  met  in  response 
to  invitations  extended  by  certain  persons, 
without  any  formal  or  published  call,  and  with- 
out having  been  elected  to  represent  any  politi- 
cal party.  When  thus  assembled  they  organ- 
ized themselves  into  a  political  party  and 
proceeded  to  hold  a  "  county  convention  "  and 
nominate  county  officers.  After  some  other 
proceedings  the  county  convention  adjourned, 
and  the  same  electors  at  once  convened  as  a 
"state  convention."  No  call  for  a  state  con- 
vention was  ever  given,  no  delegates  thereto 
were  ever  elected  by  any  county  convention,  no 
credentials  were  ever  given  to  such  delegates  by 
any  one,  no  notice  throughout  the  state  or  any 
county  in  it  was  attempted  to  be  published  by 
way  of  notice  of  a  state  gathering  of  a  new 
party,  and  no  delegates  other  than  the  twenty- 
one  persons  who  originally  met  participated 
in  such  state  convention.  It  was  held  that 
nominations  made  by  such  meeting  were  not 
party  nominations. 

In  Baker  v.  Election  Com'rs,  no  Mich.  635, 
a  regularly  called  Democratic  nominating  con- 
vention had  amalgamated  itself  with  the  con- 
ventions of  other  parties  and  nominated  a 
fusion  ticket  designated  as  the  "  Democratic 
People's  Union  Silver  Ticket,"  which  nomina- 
tion was  held  not  to  be  that  of  the  regular 
Democratic  party.  Another  ticket,  claimed  to 
be  Democratic,  was  nominated  by  a  conven- 
tion composed  entirely  of  Democratic  voters, 
but  which  was  not  brought  into  existence  by 
the  action  of  the  machinery  of  the  party  to 
which  the  calling  of  conventions  had  been 
committed.  It  was  held  that  the  nominations 
thus  made  were  not  those  of  the  Democratic 
party  which  had  participated  in  the  last  elec- 
tion, and  were  therefore  not  entitled  to  the 
place  on  the  ballot  which  the  nominations  of 
that  party  should  have  occupied ;  but  that  the 
nominations  were  those  of  a  new  party,  which 
was  under  the  circumstances  entitled  to  call 
itself  "Democratic"  and  be  so  designated  on 
the  ballot.  The  only  contest  in  this  case  was 
as  to  the  position  which  the  different  tickets 
should  occupy  on  the  ballot,  under  a  provision 
of  the  election  law  by  which  the  position  on 
the  ballot  of  the  tickets  of  the  parties  was  gov- 
erned by  the  vote  cast  by  such  parties  at  the 
last  election,  it  being  conceded  that  they  were 
both  entitled  to  appear  thereon. 

After  the  adjournment  of  the  regular  con- 
vention of  the  Republican  party,  a  portion  of 
the  delegates  to  such  convention,  including 
the    presiding  officer  and  secretary  thereof, 


assembled  as  a  convention  of  the  "Silver  Re- 
publican party  "  and  proceeded  to  nominate  the 
same  candidates  who  had  been  nominated  for 
county  offices  by  the  Republican  convention. 
No  call  for  a  holding  of  a  convention  of  the 
Silver  Republican  party  was  ever  issued  or 
published  by  any  one,  and  no  delegates  were 
ever  elected  to  such  convention  by  any  constit- 
uency. It  was  held  that  the  nominations  so 
made  were  void.  State  v.  Bailey,  18  Mont. 
554- 

A  nomination  is  void  where  made  by  a  con- 
vention none  of  whose  members  had  even  a 
color  of  title  to  represent  the  party  in  whose 
name  it  is  presented.  Reeve's  Nomination,  5 
Pa.  Dist.  Rep.  637. 

Who  May  Call  Convention. — By  reason  of  a 
change  in  the  law,  providing  for  an  additional 
judge,  a  convention  was  held  in  a  district  to 
nominate  a  candidate  for  the  office,  in  a  year 
in  which  no  convention  would  otherwise  have 
been  held.  This  convention  appointed  a  new 
district  committee.  When  the  time  came  for 
the  next  convention,  the  state  central  commit- 
tee authorized  and  directed  one  of  the  members 
of  this  committee  to  call  it,  which  he  did.  It 
was  held  that  the  nomination  made  by  this 
convention  was  that  of  the  party,  as  against  a 
nomination  made  by  a  convention  called  by 
the  chairman  of  the  old  district  committee. 
McCoach  v.  Whipple,  (Colo.)  1897),  51  Pac. 
Rep.  164. 

1.  Representation  the  Underlying  Principle  ol 
Nominating  Conventions. — In  State  v.  Johnson, 
18  Mont.  548,  the  court,  per  Hunt,  J.,  said: 
"  The  very  underlying  principle  of  convention 
organization  is  in  representation.  This 
principle  pervades  every  political  system  in 
our  form  of  popular  government.  It  was  rec- 
ognized in  May,  1787,  when  the  federal  system 
was  revised  by  the  Philadelphia  convention  of 
delegates  from  the  states  at  the  outset  of  the 
government;  and  has  steadily  grown  to  be  a 
common  form  of  giving  expression  to  the 
choice  of  the  people  by  whom  delegates  are 
usually  chosen.  As  political  parties  have 
grown  and  become  the  medium  of  declarations 
of  principles  of  electors,  so  the  convention  sys- 
tem has  become  a  common  part  of  political 
machinery  as  the  means  of  putting  candidates 
before  the  people.  National  party  conventions 
have  nominated  presidential  candidates  since 
1832.  Somewhat  recently,  in  the  growth  of 
electoral  reform,  legislation  has  come  to  recog- 
nize the  existence  of  political  party  con- 
ventions, and  the  statutes  of  many  states, 
including  those  of  Montana,  have  briefly  put  in 
definite  form  the  rule  that  a  convention  is  an 
organized  assemblage  of  electors  or  delegates 
representing  a  political  party  or  principle. 
This  definition  cannot  be  separated  into  wholly 
independent  divisible  parts.  The  assemblage 
must  not  only  be  an  organized  one,  but  the 
electors  as 'well  must,  when  so  organized, 
represent  a  political  party  or  principle.  Thus 
a  convention  must  be  a  representative  body. 
Now,  if  we  are  right  in  this  reasoning,  this 
representation  is  of  electors  of  the  party  to 
whom  the  candidates  of  the  convention  are  to 
be  submitted  for  election  to  office.  And  this 
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that  the  convention  should  be  composed  of  delegates  representing  all  the 
voters  of  the  party  who  will  be  entitled  to  participate  in  the  election  of  the 
officers  to  be  nominated.1 

(b)  Election  of  Delegates.  —  The  election  of  delegates  to  a  party  nominating  con- 
vention must  be  conducted  under  the  auspices  of  the  recognized  authorities  of 
the  party,2  upon  proper  notice,3  and  in  such  manner  as  to  give  all  the  voters 


representation  must  be  what  the  statute  im- 
plies, a  gathering  of  electors  springing  from 
the  electors  who  compose  a  political  party  or 
adhere  to  a  political  principle.  If  such  electors 
fail  or  decline  to  send  delegates  to  the  conven- 
tion, or  if  the  delegates  sent  disagree  or  act 
unwisely,  than  other  matters  may  arise; 
but  there  can  be  no  representation  without  the 
presence  of  electors  fairly  representing  the 
party,  or  without  some  opportunity  having 
been  given  to  the  electors  to  say  whether  or 
not  they  desire  their  party  or  principle  to  be 
represented.  This  was  the  doctrine  of  the 
Woody  case  [State  v.  Rotwitt,  18  Mont.  502], 
and  is  now  reaffirmed.  Here,  in  this  case,  we 
find  an  attempted  state  convention  of  an 
organized  party,  made  up  of  a  few  persons, 
without  credentials,  voluntarily  coming  from 
but  nine  precincts  of  one  county  in  a  great 
state,  and  no  attempt  at  giving  to  the  electors 
of  the  party  in  other  precincts  or  counties  a 
chance  to  participate  in  the  assemblage.  The 
whole  theory  of  representation  as  fairly  in- 
tended by  the  law  was  entirely  ignored.  The 
vigorous  authority  of  the  electors  of  the  party 
was  lacking,  and  unless  relief  is  granted  in 
such  cases  the  voters  of  the  state  who  are 
members  of  an  existing  political  party  may  be 
confronted  with  a  ballot  containing  the  names 
of  persons  in  whose  nomination  they  had  no 
opportunity  whatever  to  take  part  by  delegate 
representation.  We  cannot  assent  to  such  a 
method  as  a  convention  nomination  of  candi- 
dates. *  *  *  These  views  apply  to  the  so- 
called  'county  convention.'  The  electors  of 
the  new  party  in  Silver  Bow  county  had  no 
fair  notice  of  any  convention  and  no  oppor- 
tunity to  be  represented  by  delegates,  and 
were  not  represented  except  by  a  few  project- 
ors of  the  new  party.  The  action  of  the  body, 
therefore,  as  a  county  convention  cannot  be 
sustained,  and  it  must  be  nullified." 

1.  All  Voters  Must  Be  Represented.  —  In  State 
v.  Rotwitt,  18  Mont.  502,  it  was  held  that  a 
county  convention,  representing  the  voters  of 
one  county  only,  could  not  make  a  valid  party 
nomination  for  the  office  of  district  judge  of  a 
district  composed  of  the  county  for  which  the 
convention  was  held  and  another  county  which 
was  not  represented  thereat. 

In  State  v.  Weir,  5  Wash.  82,  it  was  held  that 
a  nomination  for  the  office  of  judge  of  the 
Superior  Court  for  three  counties  was  irregu- 
lar, where  the  convention  by  which  it  was 
made  consisted  of  delegates  from  but  two  of 
such  counties,  no  delegate  from  the  third 
county  having  participated  therein. 

2.  Election  Must  Be  Conducted  by  Recognized 
Party  Authorities. — According  to  the  organiza- 
tion of  the  Democratic  party  of  the  city  and 
county  of  Philadelphia  the  smallest  governing 
power  is  a  division  committee,  elected  by  the 
Democratic  voters  of  each  election  district;  the 
next  higher  power  is  a  ward  committee,  which 
.4  formed  of  all  the  members  of  the  division 
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committees  in  the  given  ward;  the  highest 
power  is  the  city  executive  committee,  the 
members  of  which  are  elected  by  the  members 
of  each  ward  committee,  from  their  own  body, 
in  number  according  to  a  ratio  of  the  voters 
prescribed  by  the  rules.  A  rule  of  the  party 
provides  that  "  in  case  more  than  one  ward  ex- 
ecutive committee  shall  be  organized  in  any 
ward,  the  city  executive  committee  is  hereby 
vested  with  full  and  absolute  authority  to  settle 
and  determine  which  of  the  two  committees  is 
legal  and  regular,  and  the  committee  so  recog- 
nized as  legal  and  regular  shall  be  obeyed  and 
respected  accordingly."  In  a  case  where  two 
ward  executive  committees  had  been  organ- 
ized, and  two  ward  conventions  for  the  pur- 
pose of  nominating  officers  to  be  elected  in  the 
district  which  comprised  the  same  territory  as 
the  ward  had  been  held,  one  under  the 
auspices  of  each  of  the  committees,  the  legal 
convention  was  adjudged  to  be  that  one  which 
was  held  and  whose  delegates  were  elected 
under  the  auspices  of  the  ward  committee 
which  had  been  recognized  by  the  city  execu- 
tive committee  as  legal  and  regular.  Dona- 
hue's Nomination,  2  Pa.  Dist.  Rep.  5,  12  Pa. 
Co.  Ct.  Rep.  198;  Ker's  Nomination,  ?  Pa. 
Dist.  Rep.  14,  12  Pa.  Co.  Ct.  Rep.  200. 

A  nomination  made  by  a  convention  of  dele- 
gates elected  at  a  primary  election  held,  in 
twenty-nine  out  of  forty- three  divisions,  at  the 
usual  place  for  holding  such  elections,  and 
conducted  by  a  majority  of  the  party  executive 
committee  of  the  ward,  a  minority  having 
withdrawn,  is  the  regular  nomination  of  the 
party.  Huey's  Objections,  6  Pa.  Dist.  Rep. 
113,  19  Pa.  Co.  Ct.  Rep.  138. 

In  a  certain  town  there  were  two  separate 
town  committees  of  a  certain  party,  represent- 
ing respectively  the  M.  and  P.  factions.  A 
judicial  inquiry  into  the  regularity  of  the  rival 
caucuses  to  which  these  separate  committees 
owed  their  existence  had  resulted  in  an  adjudi- 
cation in  favor  of  the  one  termed  the  P. 
caucus,  and  such  adjudication  had  been  ap- 
parently accepted  by  both  sides  as  final,  no 
appeal  having  been  taken  therefrom.  A 
county  convention  being  about  to  be  held, 
each  of  the  town  committees  issued  a  call  for 
a  caucus  to  elect  delegates,  and  two  caucuses 
were  held  and  two  sets  of  delegates  elected, 
one  representing  each  faction.  The  members 
of  the  county  committee  representing  the 
town  had  sanctioned  the  call  issued  by  the 
town  committee  of  the  M.  faction.  It  was 
held  that,  nevertheless,  the  P.  committer 
was  the  legally  constituted  town  committee, 
and  that  the  delegates  elected  at  the  caucus 
called  by  it  were  the  party  delegates  to  the 
convention,  as  the  county  committee  had  no 
appellate  authority  to  set  aside  the  adjudica- 
tion of  the  court  in  favor  of  the  P.  committee. 
///  re  Woodworth,  (Supreme  Ct.)  16  N.  Y. 
Supp.  147. 

3.  What  Notice  Is  Sufficient.  —  Under  an  clec- 
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of  the  party  an  opportunity  for  a  fair,  full,  and  free  expression  of  their  will.1 
In  case  there  are  two  rival  delegations  from  a  district,  that  one  will  be  recog- 
nized which  has  received  the  greater  number  of  votes,  and  whose  election  was 
the  more  fairly  and  regularly  conducted.3 


tion  law  providing  that  in  a  city  or  village  of 
five  thousand  inhabitants  notice  of  a  primary 
must  be  given  in  the  daity  newspaper  pub- 
lished thereof  the  same  politics  with  the  party 
giving  the  notice,  and  that  notice  shall  be 
posted  incase  no  such  newspaper  is  published 
in  such  city  or  village,  posted  notice  of  a  pri- 
mary of  a  faction  of  a  party  is  sufficient  with- 
out any  publication,  where  the  only  newspaper 
in  the  city,  though  of  the  same  party,  is  op- 
posed to  the  faction  holding  the  primary. 
Matter  of  Mitchell,  81  Hun  (N.  Y.)  401.  In 
this  case,  the  court,  per  Bartlelt,  J.,  said: 
"  The  obvious  purpose  of  the  statute  is  to  pro- 
vide for  the  publication  of  the  notice  where 
persons  desiring  to  attend  the  primaries  would 
be  likely  to  see  it;  and  such  persons  would  be 
hardly  likely  to  see  it  in  a  journal  hostile  to 
their  organization." 

1.  Elections  Must  Be  Fairly  Conducted.  —  At  a- 
primary  meeting  in  a  certain  town  some  five 
or  six  hundred  voters  were  present,  a  partisan 
feeling  being  excited  and  there  being  two  tick- 
ets for  delegates  in  the  field.  The  room  in 
which  the  primary  was  called  would  hold  not 
exceeding  two  hundred  people,  and  had  but 
one  door  for  entrance,  and  no  other  exit.  Be- 
fore and  at  the  hour  for  voting  in  the  primary, 
this  room  was  well  filled  with  voters  of  a  cer- 
tain faction.  The  primary  was  called  to  order 
by  a  person  belonging  to  that  faction,  and  the 
chairman  selected  by  the  voters  in  the  room 
was  also  of  that  faction.  The  clerk  of  the 
primary  was  authorized  by  those  inside  to  cast 
a  vote  for  the  delegates  of  that  faction,  and 
the  chairman  then  declared  the  primary  ad- 
journed, the  whole  proceeding  being  accom- 
plished in  five  or  ten  minutes.  Inside  the 
room  a  ballot  was  called  for,  but  the  call  was 
unheeded;  no  names  other  than  those  selected 
by  the  particular  faction  were  presented,  and 
no  vote  was  taken  on  those.  During  all  these 
proceedings  the  majority  of  the  voters  were 
outside  of  the  room,  and  though  anxious  to 
vote  and  take  part  in  the  proceedings,  were 
unable  to  do  so.  It  was  held  that  the  delegates 
so  chosen  were  not  legally  elected  delegates. 
Matter  of  County  Clerk,  21  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  543. 

At  a  town  ca.ucus  held  for  the  purpose  of 
electing  delegates  to  the  county  convention, 
the  chairman,  upon  certain  persons  being  nom- 
inated, immediately  declared  them  elected, 
without  any  vote  of  the  electors  present,  and 
refused  to  allow  the  election  to  be  by  ballot, 
upon  a  demand  therefor  by  the  proper  num- 
ber of  voters.  An  attempt  was  made  to  nom- 
inate other  persons,  but  the  chairman  refused 
to  entertain  or  listen  to  such  nominations. 
Thereupon  the  persons  protesting  against  this 
course  organized  another  caucus  in  the  same 
room,  with  a  chairman  and  secretary  dulv 
sworn,  and  elected  delegates.  It  was  held 
that  the  delegates  so  chosen  were  the  regular 
and  legal  delegates  from  the  town,  and  that 
the  so-called  election  at  the  first  caucus  was 
void.    Matter  of  Broat,  6  Misc.  Rep.  (N.  Y. 


Supreme  Ct.)  445.  In  this  case  the  court,  per 
Herrick,  J.,  said:  "  Party  caucuses  should  be 
the  fair,  full,  and  free  expression  of  the  party 
will,  and  such  expression  should  not  be 
thwarted  by  sharp  practice  or  throttled  by 
force  or  fraud.  And  while  it  is  not  to  be  ex- 
pected that  political  caucuses  will  be  conducted 
with  the  order  and  decorum  of  a  church  meet- 
ing or  Sunday  school,  still  fair  play  and  good 
faith  should  prevail  and  a  substantial  compli- 
ance with  the  party  and  state  law  be  com- 
pelled." 

2.  Rival  Delegations.  —  In  a  certain  town  it 
was  customary  for  the  caucus  to  elect  dele- 
gates to  the  county  convention  to  be  called  by 
the  secretary  of  the  last  preceding  caucus.  In 
a  certain  year  there  were  two  caucuses  held  by 
the  M.  and  P.  factions  respectively,  and  conse- 
quently there  were  two  persons  claiming  to  be 
secretaries.  At  the  time  of  the  next  conven- 
tion, however,  they  both  united  in  a  call  for  a 
caucus  to  be  held  at  a  certain  time  and  place, 
to  which  call  was  also  attached  the  name  of 
the  member  of  the  county  committee  from  the 
town.  At  the  appointed  time  the  county  com- 
mitteeman, who  belonged  to  the  M.  faction,  in 
company  with  the  secretary  representing  the 
same  faction  and  two  or  three  other  persons, 
locked  himself  in  a  room  and  denied  admit- 
tance thereto  to  all  others,  including  the  secre- 
tary of  the  P.  faction.  A  window  was  raised, 
and  the  county  committeeman,  without  any 
authority  from  the  secretary  of  the  P.  faction, 
proceeded  to  organize  the  caucus  and  nomi- 
nated a  certain  person  as  chairman.  He  de- 
clared the  motion  carried  without  giving  any 
one  an  opportunity  to  vote  against  it,  and  the 
person  so  nominated,  who  was  in  the  room, 
assumed  the  chair,  and  a  hat  was  placed  in  the 
open  window,  into  which  votes  were  cast.  In 
the  meantime  the  voters  outside  the  building, 
after  endeavoring  vainly  to  be  heard  in  oppo- 
sition to  the  motion  of  the  county  committee- 
man, organized  a  caucus  at  the  instance  of  the 
secretary  of  the  P.  faction,  and  elected  a  chair- 
man and  secretary,  who  took  the  oath  of  office 
and  entered  upon  their  duties.  At  each 
caucus  delegates  were  elected  by  ballot. 
Those  of  the  caucus  inside  the  building,  repre- 
senting the  M.  faction,  received  seventy-nine 
votes,  and  those  of  the  other  caucus  represent- 
ing the  P.  faction  received  one  hundred  and 
thirty  votes.  At  the  P.  caucus  a  poll  list  was 
kept  and  all  the  requirements  of  the  law  relat- 
ing to  the  holding  of  primaries  were  observed, 
whereas  such  requirements  were  not  observed 
at  the  M.  caucus.  It  was  held  that  the  dele- 
gates elected  at  the  P.  caucus  were  the  regu- 
larly elected,  delegates  of  the  party.  In  re 
Woodworth,  (Supreme  Ct.)  16  N.  Y.  Supp.  147. 

In  a  certain  town  it  was  the  custom  of  the 
party  to  meet  in  caucus  for  the  election  of  dele- 
gates to  the  county  convention  at  the  call  of 
the  lown  committee.  This  committee  was 
composed  of  B.,  a  member  of  the  P.  faciion, 
who  favored  holding  the  caucus  at  a  place 
called  Tyre  City;  S.,  a  member  of  the  M.  fac- 
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Time  of  Election.  —  It  has  been  held  that  delegates  to  a  county  convention 
might  be  lawfully  elected  on  the  day  after  that  named  in  the  call  for  the  town 
caucus,  where  the  meeting  on  the  day  of  the  call  became  so  disorderly  that  it 
was  impossible  to  elect  a  chairman  thereof,  and  a  motion  to  adjourn  until  the 
next  day  was  carried  by  a  large  majority,  whereupon  the  assembly  dispersed. 1 

Tie  Vote.  —  In  case  of  a  tie  vote  at  a  caucus  held  to  elect  delegates  to  a  party 
convention  there  is  no  election,  and  in  the  absence  of  statutory  authority 
neither  election  officers  nor  candidates  have  -power  to  determine  the  result 
by  lot.3 

(c)  Qualifications  and  Credentials  of  Delegates.  —  A  party  convention  must  consist  of 
delegates  who  are  qualified  by  the  rules  of  the  party,3  and  furnished  with  the 
proper  credentials-.4  It  is  proper  to  appoint  a  committee  on  credentials  and 
to  submit  to  it  questions  as  to  who  are  entitled  to  sit  and  vote  as  delegates.5 

Finality  of  Decision.  —  In  New  York  it  has  been  held  that  the  decision  of  a  state 
nominating  convention  as  to  the  regularity  of  a  district  convention  at  which 
delegates  were  elected  is  final,6  even  though  in  direct  conflict  with  a  previous 
judicial  determination  of  the  question.7 

(d)  Place  of  Meeting.  —  A  nominating  convention  must  meet  at  the  place  fixed 
according  to  the  rules  of  the  party,8  and  a  majority  of  the  delegates  remain- 


tion,  who  favored  Magee's  Corners  as  the 
place  of  the  caucus;  and  a  third  member  who 
was  indifferent.  B.,  supposing  that  he  was 
authorized  so  to  do,  issued  a  call  for  a  caucus 
at  Tyre  City,  but  learning  that  the  call  was  not 
in  fact  authorized,  took  steps  to  revoke  the 
same  and  to  notify  the  voters  that  the  caucus 
would  be  held  at  Magee's  Corners.  In  the 
meantime,  another  call,  purporting  to  have 
been  made  by  order  of  the  committee,  was 
published  for  a  caucus  to  be  held  at  a  certain 
hall  in  Magee's  Corners  at  the  same  hour  as 
that  for  which  the  Tyre  City  caucus  had  been 
called.  The  members  of  the  committee  con- 
ferred together  and  agreed  that  the  caucus 
should  be  held  at  Tyre  City,  and  some  of  the 
notices  for  the  other  caucuses  were  taken 
down.  On  the  night  of  the  caucus,  B.  went  to 
Magee's  Corners  and  found  S.  present,  en- 
gaged in  lighting  the  hall.  At  the  appointed 
hour  the  caucus  was  called  to  order  and  duly 
organized,  and  seventy-seven  ballots  were  cast, 
all  of  which  were  in  favor  of  the  delegation  of 
the  P.  faction;  but  before  the  proceedings 
■were  opened,  S.  and  the  leader  of  the  M. 
faction  slipped  out,  and  went  to  Tyre  City, 
where  another  caucus  was  held,  attended  by 
■some  twenty-five  persons,  at  which  delegates 
favorable  to  the  M.  faction  were  elected.  It 
was  held  that  the  delegates  of  the  P.  faction 
were  the  regularly  elected  delegates.  In  re 
"Woodworth,  (Supreme  Ct.)  16  N.  Y.  Supp.  147. 
See  also  cases  cited  in  the  preceding  note. 

1.  Adjourned  Caucus.  —  Matter  of  Broat,  6 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  445. 

2.  No  Election  in  Case  of  Tie  Vote.  —  Beck  v. 
Election  Com'rs,  103  Mich.  192. 

3.  Delegates  Must  Be  Qualified  under  Party 
Rules.  —  A  nomination  is  invalid  where  the 
convention  which  made  it  contained  delegates 
who  were  disqualified  by  the  party  rules,  and 
striking  such  delegates  off  reduced  the  num- 
ber to  a  minority  without  power  to  nominate. 
Saunders'  Nomination,  5  Pa.  Dist.  Rep.  661. 

4.  Delegates  with  Proper  Credentials  Seated.  — 
In  a  certain  town  a  single  caucus  was  held  to 
«lect  delegates  to  a  county  convention,  and  as 


to  the  regularity  of  the  call  there  was  no  ques- 
tion. At  the  caucus  two  tickets  were  voted 
for,  containing  the  names  of  the  delegates  rep- 
resenting rival  factions  of  the  party.  The  dele- 
gates of  the  P.  faction  received  a  majority  of 
votes  and  were  declared  duly  elected,  and  their 
credentials  were  signed  by  the  chairman  and 
both  secretaries  of  the  caucus.  No  one  raised 
any  question  as  to  their  election  until  they  pre- 
sented themselves  to  the  county  convention, 
and  the  opposing  affidavits  then  presented 
were  immaterial,  containing  merely  a  state- 
ment of  what  took  place  when  delegates  to  the 
prior  convention  were  voted  for.  It  was  held 
that  the  delegates  were  entitled  to  be  seated. 
In  re  Woodworth,  (Supreme  Ct.)  16  N.  Y. 
Supp.  147. 

Certificates  Must  Be  Signed  by  Officers  of  Pri- 
maries and  Represent  Majorities  Thereat.  —  The 

holders  of  certificates  representing  the  minority 
in  the  primaries  in  certain  towns,  which  certifi- 
cates are  not  signed  by  the  officers  of  such 
primaries,  are  not  entitled  to  sit  as  delegates 
in  the  county  convention.  Matter  of  County 
Clerk,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  543. 

5.  Committee  on  Credentials.  —  Beck  v.  Elec- 
tion Com'rs,  103  Mich.  192.  In  this  case  it 
was  further  held  that  a  petition  setting  forth 
that"  delegate  Dayton  Parker  was  absent  from 
the  state  of  Michigan,  and  in  Montana,  at  the 
time  said  caucus  at  which  he  was  elected  was 
held,  and  that  the  said  proxy  held  by  Philip  T. 
Van  Zile  was  irregular  and  void,"  was  not  a 
sufficient  basis  for  a  finding  that  the  commit- 
tee on  credentials  erred  in  determining  that 
Philip  T.  Van  Zile  was  entitled  to  a  seat  in  the 
convention. 

6.  Decision  of  State  Convention  Final.  —  Matter 
of  Fairehild,  151  N.  Y.  359,  reversing  9  N.  Y. 
App.  Div.  624;  Matter  of  Redmond,  5  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  369;  In  re  Pollard, 
(Supreme  Ct.)  25  N.  Y.  Supp.  385. 

7.  Conflict  with  Previous  Judicial  Determination. 
—  ///  re  Pollard,  (Supreme  Ct.)  25  N.  Y.  Supp. 
385. 

8.  Must  Meet  at  Place  Fixed  According  to  Party 
Rules.  —  A  nomination  is  invalid  where  it  pro- 
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Ing  and  meeting  in  the  place  designated  by  the  call,  after  an  unauthorized 
adjournment  of  the  minority  to  another  place,  constitute  the  legal  convention.1 

(e)  Organization.  —  Where,  by  a  well-known,  long-standing,  and  unvarying 
usage  of  a  party,  the  chairman  of  the  county  committee  calls  and  organizes 
the  convention,  a  convention  called  to  order  by  him,  in  which  a  majority  of 
the  regularly  elected  delegates  participate  and  from  which  no  delegates  are 
excluded,  must  be  recognized  as  the  legal  convention  of  the  party,  although, 
while  the  attention  of  the  county  chairman  was  temporarily  diverted  before  he 
called  the  meeting  to  order,  another  person,  not  a  delegate,  assumed  to  call 
the  meeting  to  order,  and  the  delegates  so  organized  by  him,  and  constituting 
a  minority,  held  their  meeting  in  another  part  of  the  same  room  as  the  regular 
meeting.2  After  the  convention  is  called  to  order,  and  when  it  is  proceeding 
to  elect  a  temporary  chairman,  the  roll  of  delegates  should  be  called  if 
demanded;  and  in  such  case  it  is  not  proper  to  elect  a  temporary  chairman  by 
a  viva  voce  vote.3 

(f)  Conduct  of  Convention.  —  Nominating  conventions  must  be  conducted  in 
accordance  with  the  rules  of  the  party,  and  flagrant  violations  of  such  rules 
will  invalidate  the  nominations  made ;  4  but  it  is  otherwise  where  the  deviations 
from  the  rules  are  unimportant,  and  no  fraud  is  perpetrated  or  intended.5 

(g)  Minority  Cannot  Nominate.  —  A  minority  of  the  delegates  to  a  nominating 
convention,  acting  separately  from  the  majority,  cannot  make  a  valid  party 
nomination.6    Therefore,  in  case  there  is  for  any  reason  a  split  in  the  conven- 


ceeds  from  a  convention  which  did  not  meet 
at  the  place  fixed  according  to  the  rules  of  the 
party,  the  faction  which  it  represented  having 
undertaken  in  an  arbitrary  way  to  select  their 
own  place  of  meeting  in  defiance  of  a  clear 
majority  of  the  ward  executive  committee. 
Saunders's  Nomination,  5  Pa.  Dist.  Rep.  661, 
18  Pa.  Co.  Ct.  Rep.  228.  In  this  case  the  court 
said  that  the  meeting,  not  having  been  held  at 
the  place  duly  selected  by  a  majority  of  the 
committee,  was  illegal. 

1.  Unauthorized  Adjournment  of  Minority.  —  A 
convention  was  called  to  order  by  the  chair- 
man of  the  county  central  committee  of  the 
party.  It  at  once  appeared  that  there  were  two 
factions  present,  and  two  nominations  were 
made  for  temporary  chairman  of  the  conven- 
tion. The  chairman  of  the  committee,  while 
these  nominations  were  pending  and  without 
allowing  a  vote  thereupon,  which  was  de- 
manded, entertained  a  motion  to  adjourn  the 
convention  to  another  hall  in  the  same  city. 
A  viva  voce  vote  was  taken  on  this  motion,  and 
the  chairman  declared  that  it  was  carried, 
and  refused  to  allow  a  division  called  for.  A 
minority  then  adjourned,  but  the  majority  of 
the  delegates  remained,  organized,  and  made 
nominations.  It  was  held  that  the  nomina- 
tions so  made  were  the  legal  nominations  of 
the  party.  Liggett  v.  Bates,  (Colo.  1S97)  50 
Pac.  Rep.  860. 

2.  What  Organization  Will  Be  Recognized.  — 
Matter  of  County  Clerk,  21  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  543.  In  this  case  the  court  said 
that  party  usage,  not  inconsistent  with  good 
morals  or  the  letter  or  spirit  of  the  statute  law, 
is  a  law  to  the  convention. 

3.  Roll  of  Delegates  Should  Be  Called  if  De- 
manded.—  French  v.  Roosevelt,  18  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)307.  It  was  considered  in 
this  case  that  if  such  roll  was  not  recognized 
and  called,  if  demanded,  there  was  no  evi- 
dence that  those  actually  voting  were  entitled 
*o  do  so. 


4.  Flagrant  Violation  of  Party  Rules.  —  Nom- 
inations are  invalid  where  the  convention 
which  made  them  was  conducted  in  defiance 
of  the  party  rules,  inasmuch  as  persons  other 
than  delegates  were  permitted  to  be  upon  the 
floor  of  the  convention,  and  a  bar  dispensing 
free  liquor  was  opened  for  the  use  of  the  dele- 
gates and  police,  within  a  few  feet  of  the  con- 
vention, and  was  in  full  operation  before  the 
delegates  met  and  while  they  were  conducting 
their  deliberations.  Boger's  Nomination,  5 
Pa.  Dist.  Rep.  662. 

5.  Unimportant  Deviations  from  Rules. —  Liu- 
ley's  Nomination,  1  Pa.  Dist.  Rep.  805,  12  Pa. 
Co.  Ct.  Rep.  159.  In  this  case  the  irregulari- 
ties complained  of  were  that  in  voting  for  a 
nomination  the  names  of  the  delegates  were 
arranged  and  called  by  wards  instead  of  alpha- 
betically, as  required  by  the  party  rules,  and 
that  when  the  vote  on  the  nomination  was 
taken  a  person  who  was  neither  a  delegate 
to  the  convention  nor  a  newspaper  reporter  was 
present,  in  violation  of  the  rules.  It  was  held 
that  as  there  was  no  reason  to  believe  that 
any  fraud  was  perpetrated  or  intended,  that  any 
voter  was  hindered  or  embarrassed  in  the  free 
and  unbiased  expression  of  his  preference  by 
vote,  that  the  irregularity  was  caused  by  the 
actions  of  the  successful  candidate  or  by  any 
one  intending  that  he  should  profit  thereby,  or 
that  the  result  would  in  any  respect  have  been 
changed  if  the  rules  had  been  strictly  complied 
with,  the  nomination  so  made  must  be  sus- 
tained. 

6.  Minority   Cannot    Nominate.  —  French  v. 

Roosevelt,  18  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
307;  In  re  Wood  worth,  (Supreme  Ct.)  16  N.  Y. 
Supp.  147;  Brown's  Nomination,  5  Pa.  Dist. 
Rep.  663;  Boger's  Nomination,  5  Pa.  Dist.  Rep. 
662;  Saunders's  Nomination,  5  Pa.  Dist.  Rep. 
661. 

A  nomination  cannot  be  made  by  a  minority 
of  delegates  who  have  withdrawn  from  a  con- 
vention, leaving  behind  them  a  clear  majority 
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tion  and  the  two  factions  make  separate  nominations,  the  nominations  of  the 
majority  faction  will  be  sustained.1 

(h)  Amalgamation  with  Other  Conventions.  —  A  party  nominating  convention  has 
no  power  to  amalgamate  itself  with  the  conventions  of  other  parties  and  bind 
the  party  which  it  represents  by  the  nomination  of  a  fusion  ticket  under  the 
names  of  all  the  parties  whose  conventions  are  so  amalgamated.* 

(i)  Eevocation  of  Nomination.  —  When  a  nominating  convention  has  nominated 
a  ticket  and  adjourned,  it  may  not  thereafter,  unless  it  gets  additional  authority 
from  the  party  which  it  represents,  reconvene  and  nominate  another  ticket  in 
place  of  the  former,  so  long  as  the  former  is  in  force.3 

(3)  Conference.  —  Very  similar  to  a  nominating  convention  is  the  "confer- 
ence, '  which  is  the  nominating  agency  in  some  parts  of  Pennsylvania.  This 
conference  usually  nominates  for  district  offices  in  districts  composed  of  more 
than  one  county,  and  consists  of  a  certain  number  of  "conferees,"  usually 
three,  from  each  county.  These  conferees  must  be  chosen  at  the  time 
designated  by  the  party  rules,4  and  in  order  for  a  candidate  to  be  nominated 
he  must  receive  the  votes  of  a  majority  of  the  legal  conferees.5  The  determina- 
tion of  the  conference  as  to  the  qualifications  of  conferees  is  not  conclusive, 
but  may  be  reviewed  by  the  courts  on  objections  to  the  certificate  of  nomina- 
tion.6 In  some  districts  each  county  nominates  a  candidate  for  the  office  to 
be  filled,  and  the  candidate  so  nominated  has  power  to  appoint  the  conferees 


of  the  delegates,  even  though  the  action  of 
such  minority  be  unanimous.  Rutledge's 
Nomination,  5  Pa.  Dist.  Rep.  638,  18  Pa.  Co. 
Ct.  Rep.  317. 

Minority  in  Fault.  —  In  Brown's  Nomination, 
5  Pa.  Dist.  Rep.  663,  the  court  said:  "  We  do 
not  hold  that  in  no  case  could  a  minority  of 
legally  elected  delegates  make  a  regular  nom- 
ination, nor  that  in  every  case  a  nomination 
made  by  a  majority  must  stand.  In  the  pres- 
ent case,  however,  the  minority  were  at  fault. 
They  feared  unfair  treatment,  and  perhaps 
with  reason;  but  they  should  have  fought  their 
fight  first  upon  the  floor  of  the  convention. 
Mr.  Walton's  partisans  had  undoubtedly  de- 
cided in  their  own  favor  the  eight  contested 
seats  which  constituted  a  majority  of  the  con- 
vention, and  had  determined  to  exclude  the 
eight  contestants  in  the  interest  of  Mr.  Brown. 
But  no  other  delegate  was  refused  admission. 
Tickets  were  offered  to  all  other  delegates  ex- 
cept the  eight  in  controversy,  and  in  our 
opinion  it  was  the  duty  of  the  delegates  whose 
seats  were  not  contested  to  enter  the  conven- 
tion and  first  make  the  contest  there.  If  the 
rules  of  the  party  forbade  the  convention  to 
consider  these  contests,  the  contestants  would 
not  have  been  without  redress,  for  if  they  could 
have  shown  in  this  court  that  the  district  tri- 
bunals which  decided  these  so-called  contests 
had  acted  without  jurisdiction  and  without  a 
hearing,  they  would  have  found  their  rights 
within  easy  reach  and  the  seats  awarded  to  the 
persons  lawfully  entitled  thereto.  We  do  not 
consider  ourselves  bound  by  a  certificate  of 
contest  under  the  party  rules  unless  the  cer- 
tificate has  been  preceded  by  notice  of  contest 
and  a  hearing." 

1.  Nominations  of  Majority  Faction  Sustained. 
—  French  v.  Roosevelt,  18  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  307;  fn  rt  Wood  worth,  (Supreme 
Ct.)  16  N.  Y.  Supp.  147.  See  also  infra,  this 
section,  Objections  to  Nominations — Contests. 

2.  Convention  Cannot  Amalgamate  with  Others 
and  Bind  Party  by  Nomination  of  Fusion  Ticket. 

640 


—  In  Baker  v.  Election  Com'rs,  no  Mich.  635, 
a  regularly  called  Democratic  nominating  con- 
vention amalgamated  itself  with  conventions 
of  the  People's  party  and  the  Union  Silver 
party,  and  nominated  a  fusion  ticket  which 
was  designated  as  the  "  Democratic  People's 
Union  Silver  Ticket."  It  was  held  that  the 
ticket  so  nominated  was  not  entitled  to  the 
place  on  the  ballot  which  the  regular  Demo- 
cratic ticket  would  have  been  entitled  to  oc-* 
cupy.  In  this  case  it  was  conceded  that  the 
ticket  was  entitled  to  appear  on  the  ballot,  the 
only  contest  being  as  to  the  position  it  should 
occupy  thereon  under  a  provision  of  the  elec- 
tion law  by  which  the  position  on  the  ballot  of 
the  tickets  of  the  several  parties  was  governed 
by  the  vote  cast  by  such  parties  at  the  last 
election. 

3.  Convention  Cannot  Eevoke  Nominations.  — 

Le  Bert  v.  Shirley,  (Colo.  1897)  50  Pac.  Rep. 
862;  People  v.  Police  Com'rs,  10  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  98. 

4.  Conferees  Must  Be  Chosen  at  Proper  Time.  — 
A  nomination  by  a  conference  of  delegates  is 
invalid  where  the  delegates  from  one  county 
were  chosen  a  month  before  the  proper  time, 
in  violation  of  party  rules.  In  such  case  the 
conference  is  not  a  regular  body.  And  the 
defect  is  not  cured  by  the  act  of  the  county 
committee  of  the  county  in  which  the  irregu- 
larity occurred  in  attempting  to  ratify  the 
illegal  appointment  and  conference.  Klugh's 
Nomination,  5  Pa.  Dist.  Rep.  661,  18  Pa.  Co. 
Ct.  Rep.  227. 

5.  Candidate  Must  Receive  Vote  of  Majority  of 
Conferees.  —  Kooser's  Nomination,  5  Pa.  Dist. 
Rep.  650,  18  Pa.  Co.  Ct.  Rep.  360;  Meredith's 
Nomination,  5  Pa.  Dist.  Rep.  652;  Savage's 
Nomination,  3  Pa.  Dist.  Rep.  705,  15  Pa.  Co. 
Ct.  Rep.  229;  Re  Butler  Tp.  Republican  Nomi- 
nation Papers,  14  Pa.  Co.  Ct.  Rep.  470. 

6.  Courts  May  Review  Determination  of  Confer- 
ence as  to  Qualifications.  —  Packer's  Nomina- 
tion, 5  Pa.  Dist.  Rep.  602,  18  Pa.  Co.  Ct.  Rep 
347- 
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from  his  county,  and  may  substitute  one  conferee  for  another  at  his  discretion. 
But  this  power  ceases  when  he  withdraws  as  a  candidate.1  Where  a  candidate 
nominated  by  the  conference  withdraws,  the  same  body  has  by  law  power  to 
make  a  new  nomination  for  the  office.2  This  method  of  making  nominations 
is  open  to  the  objection  that  it  frequently  produces  deadlocks,  and  in  such  case 
there  is  no  remedy,  for  an  additional  conferee  or  additional  conferees  cannot 
be  admitted.3 

(4)  Committee.  —  The  power  to  make  nominations,  usually  to  fill  vacancies 
occurring  in  the  regular  ticket,  is  sometimes  delegated  to  a  committee  appointed 
for  the  purpose.  This  delegation  of  power  must  be  expressly  made,4  and  the 
committee,  in  exercising  the  power,  must  act  as  a  body.5  Where  a  convention 
has  given  to  a  committee  the  power  to  "fill  all  vacancies  that  now  exist  or  may 
hereafter  occur,"  such  committee  has  power  to  make  the  party's  nominations 
for  offices  for  which  the  convention  has  nominated  no  candidates.6 


1.  Substitution  of  Conferees  —  Power  of  Candi- 
date Ceases  with  Candidacy.  —  Ciitchfield's  Nomi- 
nation, 3  Pa.  Dist.  Rep.  761,  15  Pa.  Co.  Ct. 
Rep.  415. 

2.  Substituted  Nomination. — Critchfield's  Nom- 
ination, 3  Pa.  Dist.  Rep.  761,  15  Pa.  Co.  Ct. 
Rep.  415.  In  this  case  the  court  grounded  its 
decision  upon  the  fact  that  section  11  of  the 
Ballot  Act  of  1893  (Pamph.  L.  424)  expressly 
commits  the  power  of  making  a  substituted 
nomination  to  the  body  by  which  the  original 
nomination  was  made. 

3.  Additional  Conferees  Cannot  Be  Admitted.  — 
In  case  of  a  deadlock  in  a  district  conference 
for  the  nomination  of  a  state  senator,  the  state 
central  committee  has  no  power  to  appoint  an 
umpire  and  give  him  a  vote  as  a  member  of 
the  conference.  Meredith's  Nomination,  5 
Pa.  Dist.  Rep.  652. 

Under  the  rules  of  the  Republican  party  in 
some  counties  in  Pennsylvania,  when  a  candi- 
date is  nominated  at  a  county  primary  for  a 
district  office  he  has  a  right  to  select  three 
conferees,  and  the  conferees  from  the  several 
counties  meet  and  make  the  party  nomination. 
There  is  no  rule  or  accepted  custom  which 
provides  for  the  appointment  of  conferees  in 
any  other  manner,  or  for  increasing  the  num- 
ber, either  by  a  vote  of  the  conferees  or  other- 
wise. Therefore,  where,  in  order  to  break  a 
deadlock,  a  conference  admitted  an  additional 
member  and  gave  him  power  to  cast  four  votes, 
the  nomination  in  which  he  participated  was 
invalid.  Kooser's  Nomination,  5  Pa.  Dist. 
Rep.  650,  18  Pa.  Co.  Ct.  Rep.  360. 

4.  Authority  to  Fill  Vacancy  —  Must  Be  Ex- 
press. —  Under  the  Colorado  Election  Law  the 
county  central  committee  of  a  party  has  power 
to  fill  vacancies  in  the  party  tickets  where 
there  have  been  antecedent  nominations  by  a 
convention  or  conventions,  and  vacancies  have 
occurred  in  the  nominations  thus  made,  either 
by  death,  resignation,  or  declination.  But 
there  is  no  grant  of  authority  to  the  committee 
to  make  a  nomination  in  case  of  the  death  of 
an  officer  who  has  been  duly  nominated  and 
elected,  and  without  such  express  authority 
the  committee  can  make  no  nomination  in 
•such  case.  People  v.  Kerwin,  (Colo.  App. 
1807)  51  Pac.  Rep.  530. 

In  Montana  a  committee  cannot  make  nomi- 
nations unless  the  power  to  do  so  has  been 
delegated  to  it  by  the  convention  of  the  party. 
State  v.  Tooker,  iS  Mont.  540. 
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Authority  to  Have  Candidates  Already  Nomi- 
nated Placed    on   Independent  Ballots.  —  New 

York  Laws  i8go,  c.  262,  §  5,  provided  that  a 
certificate  of  nomination  by  electors  might 
"  designate  and  appoint  upon  the  face  thereof 
one  or  more  persons  who,  for  the  purposes  set 
forth  in  section  17  of  this  act,  shall  represent 
the  signers  of  said  certificate."  Section  17  of 
the  act  related  to  the  contents  of  ballots  and 
referred  in  two  places  to  the  action  which 
might  be  taken  by  the  duly  appointed  agent 
of  the  signers  of  an  independent  certificate  of 
nomination.  The  first  provision  was  that 
"  no  name  or  names  of  any  candidate  or  can- 
didates shall  be  placed  upon  a  ticket  put  in 
nomination  by  certificate  as  provided  for  in 
section  5,  except  the  name  or  names  specified 
in  said  certificate  of  nomination,  without  the 
written  approval  of  the  person  or  persons 
designated  and  appointed  in  said  certificate  as 
provided  in  that  section;  "  and  further  on  the 
section  provided  that  "  there  shall  also  be  as 
many  different  kinds  of  ballots  as  may  be  re- 
quired to  comply  with  the  directions  herein- 
before authorized  of  the  person  or  persons 
designated  and  appointed  as  provided  in  sec- 
tion 5  of  this  act  upon  certificates  of  nomina- 
tion." In  People  v.  Kaiser,  25  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  462,  the  court,  per  Bart- 
lett,  J.,  said:  "  The  plain  import  of  the  pro- 
hibition against  placing  any  other  names  upon 
the  ticket  of  the  independent  candidate  with- 
out the  approval  of  the  designated  representa- 
tive of  the  signers  is  that  such  representative 
may  select  a  name  to  be  placed  thereon.  In 
so  doing  he  does  not  make  new  nominations, 
for  I  think  he  must  confine  his  choice  to  candi- 
dates previously  nominated  in  accordance 
with  the  law,  but  from  among  these  he  is 
allowed  entire  freedom  of  selection."  See 
also,  to  the  same  effect.  People  v.  MacLean,  25 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  470. 

5.  Committee  Must  Act  as  a  Body.  ■ —  Where  the 
rules  of  a  party  in  a  county  give  to  the  county 
committee  the  power  to  fill  all  vacancies  which 
occur  on  the  ticket,  a  vacancy  is  not  lawfully 
filled  by  the"  action  of  certain  members  of  the 
committee  residing  within  a  representative  dis- 
trict for  which  there  is  a  vacancy,  without 
action  by  the  county  committee  as  a  body. 
Stucker's  Nomination,  5  Pa.  Dist.  Rep. 
660. 

6.  Power  of  Committee  to  Make  Original  Nomi- 
nations.—  State  v.  Benton,  13  Mont.  306.  To 
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Revocation  of  Power.  —  A  grant  to  a  committee  of  power  to  make  nominations 
is  revoked  where  the  convention  itself  subsequently  makes  the  nominations.1 

Revocation  of  Nomination  by  Committee.  —  Where  a  committee  has  made  a  nomina- 
tion to  fill  a  vacancy,  in  accordance  with  power  given  to  it  by  a  petition  of 
electors,  it  cannot  subsequently  revoke  such  nomination  and  make  another  in 
its  stead. a 

(5)  Caucus  of  Voters.  —  A  party  caucus  must  assemble  at  the  place  desig- 
nated therefor,3  after  notice  and  a  call  from  the  party  officer  having  authority 
to  call  the  caucus  or  a  suitable  number  of  voters.4  The  proceedings  are  not 
•characterized  with  the  formality  which  is  required  in  a  primary  election,5  but 
the  voting  must  be  confined  to  those  who  believe  in  or  adhere  to  the  principles 
of  the  party  which  the  caucus  represents.6  The  fact  that  some  of  the  voters 
of  a  party  have  refused  to  be  bound  by  a  caucus  will  not  invalidate  the  nomi- 
nations made  thereat.7 

(6)  Primary  Election.  —  When  party  nominations  for  public  offices  are 
required  to  be  made  through  the  medium  of  a  primary  election,  a  small  propor- 
tion of  the  voters  of  a  party  have  no  power  to  dispense  Avith  a  primary  election 
and  make  the  party  nominations  by  caucus.8  All  voters  of  the  party  within  the 
district  for  which  the  officer  is  to  be  elected  must  have  an  opportunity  to  par- 
ticipate in  the  primary.9  But  it  has  been  held  that  a  convention  for  the  pur- 
pose of  ascertaining  and  announcing  the  result  of  such  primary  is  not  required 
to  remain  in  session  beyond  the  usual  hour  of  adjournment  to  await  delayed 
returns,  but  may  declare  the  result  without  them.10 


the  same  effect  is  Gregg  v.  Rogers,  (C.  PI.)  1 
Ohio  N.  P.  117. 

Lawfulness  of  Nominations.  —  There  is  noth- 
ing in  the  Montana  Ballot  Law  which  forbids 
the  making  of  nominations  in  such  manner. 
State  v.  Benton,  13  Mont.  306. 

1.  Revocation  of  Power.  —  Leighton  v.  Bates, 
(Colo.  1897)  50  Pac.  Rep.  858. 

2.  Committee  Cannot  Revoke  Nomination.  —  Le 
Bert  v.  Shirley,  (Colo.  1897)  50  Pac.  Rep.  862. 

3.  Must  Be  Held  at  Designated  Place.  —  See 
Schuylkill  Haven  Nominations,  20  Pa.  Co.  Cl. 
Rep.  4x8. 

Change  of  Place  for  Caucus.  —  Where  a  bor- 
ough commiltee  is  composed  of  three  members 
from  each  of  the  four  wards  of  the  borough, 
two  members  from  one  ward,  acting  alone, 
have  no  power  to  change  the  place  of  meeting 
for  the  caucus  in  their  ward.  Schuylkill 
Haven  Nominations,  20  Pa.  Co.  Ct.  Rep.  418. 

4.  Notioe  and  Call  Necessary.  —  Bolters  from  a 
party  caucus  cannot  straightway  organize  an- 
other caucus,  without  notice  and  a  call  from 
the  committeemen  or  a  suitable  number  of 
voters.  Nor  is  such  a  bolting  caucus  legal- 
ized because  it  occupies  the  hall  named  in  the 
call  of  the  committeemen,  where  the  caucus 
from  which  they  bolted  was  organized  in 
recognized  pursuance  of  that  call,  though  in 
another  portion  of  the  building.  Gibbons's 
Nomination,  5  Pa.  Dist.  Rep.  194,  2  Lack.  Leg. 
N.  (Pa.)  6. 

Call    Not   Designating    Party  Represented.— 

Nominations  made  by  a  caucus  will  be  en- 
titled to  stand  as  they  are  certified  if  the  cau- 
cus was  actually  and  honestly  understood  and 
carried  on  as  that  of  a  certain  parly,  though 
the  call  by  the  ward  committeemen  did  not 
designate  il  as  mhIi.  (iiMmns's  Nomination, 
5  Pa.  Hist.  Rep.  194,  2  Lack.  Leg.  N.  (Pa.)  6. 

5.  Manner  of  Conducting.  —  A  ward  conven- 
tion or  caucus  held  by  the  voters  en  masse,  at 
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which  each  one  casts  his  vote  for  the  candi- 
dates direct,  is  not  a  primary  election.  And 
therefore  the  Pennsylvania  Act  jof  June  29, 
1881  (P.  L.  128),  regulating  primary  elections, 
does  not  apply,  and  it  is  immaterial  whether 
the  election  board  is  sworn  or  not,  or  did  or 
did  not  subscribe  an  oath.  Gibbons's  Nomi-» 
nation,  5  Pa.  Dist.  Rep.  194,  2  Lack.  Leg.  N. 
(Pa.)  6. 

6.  Voting  Must  Be  Confined  to  Adherents  of 
Party.  —  A  party  caucus  is  one  held  by  those 
who  believe  in  or  adhere  to  the  principles  of  a 
particular  party;  and  if  members  of  another 
party  are  allowed  to  vote  thereat,  the  nomi- 
nation so  made  is  not  a  party  nomination. 
Gibbons's  Nomination,  5  Pa.  Dist.  Rep.  194,  2 
Lack.  Leg.  N.(Pa.)6:  Re  Winton  Nominations, 
2  Lack.  Leg.  N.  (Pa.)  13. 

7.  Refusal  of  Voters  to  Be  Bound  by  Caucus.  — 
Wilkcs-Barre  Tp.  Nominations,  7  Kulp  (Pa.) 
529- 

8.  Primary  Cannot  Be  Dispensed  With.  —  Alle- 
gheny City  Elections,  12  Fa.  Co.  Ct.  Rep.  660. 

9.  All  Voters  Must  Have  Opportunity  to  Partici- 
pate. —  Where  a  district  comprises  two  coun- 
ties, a  nomination  for  a  district  office  cannot 
be  made  at  a  primary  election  held  in  one 
county  only.  Ingram's  Nomination,  3  Pa. 
Dist.  Rep.  272.  14  Pa.  Co.  Ct.  Rep.  1. 

10.  Delayed  Returns. —  Davis's  Nomination,  3 
Pa.  Dist.  Rep.  824,  15  Pa.  Co.  Ct.  Rep.  305,  25 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  206.  In  this  case  the 
bearer  of  the  returns  from  a  certain  township 
had  been  delayed  by  unavoidable  accident, 
had  telegraphed-  to  that  effect,  and  actually 
arrived  about  two  hours  after  the  adjourn- 
ment. It  was  claimed  that  the  delayed  re- 
turns were  such  as  would  Rive  the  nomination 
to  a  person  other  than  the  one  who  had  been 
declared  entitled  thereto.  Nevertheless,  the 
court  upheld  the  declared  result  as  the  legal 
nomination  of  the  party,  saying  that  the  party 
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c.  Certificates  of  Nomination— (i)  Form.  —  The  form  of  certificates 
of  nomination  is  regulated  by  statutes,  which  vary  considerably  in  the  several 
states.  A  certificate  need  contain  nothing  beyond  what  is  required  by  statute,1 
and  a  substantial  compliance  with  the  statutory  provisions  is  usually  considered 
sufficient,  upon  the  doctrine  that  such  requirements  are  directory  rather  than 
mandatory.2  Some  of  the  most  usual  requirements  are  that  a  certificate  shall 
set  forth  the  office  for  which  the  nomination  is  made,3  the  candidate's  name, 


rules  did  not  require  the  convention  to  remain 
in  session  beyond  the  usual  hour  of  adjourn- 
ment, to  await  the  delayed  returns. 

1.  Certificate  Need  Contain  Nothing  Beyond 
What  the  Statute  Requires.  —  In  Illinois  it  is  not 
necessary  that  a  certificate  of  nomination 
should  show  upon  its  face  that  the  party 
whose  candidates  it  purports  to  name  polled 
at  the  last  preceding  general  election  two  per 
cent,  of  the  entire  vote  cast  in  the  county,  as 
required  by  law  to  entitle  it  to  make  nomina- 
tions. Schuler  v.  Hogan,  168  111.  369.  In  this 
case,  the  court,  per  Magruder,  J.,  said:  "  The 
statute  does  not  require  that  the  certificate  of 
nomination  should  state  what  is  here  alleged 
to  have  been  improperly  omitted  from  it." 

In  Wyoming  it  is  not  an  objection  to  the 
validity  of  a  certificate  of  nomination  that  it 
does  not  show  when  or  where  the  nomination 
was  made,  as  the  statute  does  not  require  that 
such  matters  should  be  shown.  State  v.  Bar- 
ber, 4  Wyoming  56. 

A  certificate  of  nomination  setting  forth  the 
name,  residence,  and  business  of  the  nominee, 
and  the  office  for  which  he  is  nominated,  and 
that  "  the  convention  making  the  nomination 
is  Democratic,"  is  sufficient  Under  the  Wyo- 
ming Election  Law  (Laws  1890,  p.  168),  and  is 
not  objectionable  because  it  does  not  state 
that  the  nomination  was  made  by  an  organized 
assembly  of  electors  or  delegates  representing 
a  political  party.  This  is  not  required  by  stat- 
ute to  be  stated  in  the  certificate;  and  besides, 
it  is  apparent  from  the  statement  above  re- 
ferred to  that  the  nomination  was  made  by  a 
convention,  and  the  siatute  defines  the  word 
convention  as  meaning  "  an  organized  assem- 
blage of  electors  or  delegates  representing  a 
political  party."  State  v.  Barber,  4  Wyoming 
56- 

2.  Statutory  Provisions  Directory  Only.  —  The 

provisions  of  the  Wyoming  Election  Law  (Laws 
1890,  p.  168)  in  reference  to  the  form  of  certifi- 
cates of  nomination  and  the  affidavits  thereto 
by  the  officers  of  the  convention  making  the 
nomination  are  not  mandatory,  but  merely 
directory.  State  v.  Barber,  4  Wyoming  56. 
In  this  case  the  court,  per  Conaway,  J.,  said: 
"  Here  appears  a  certificate  of  nomination, 
intelligible,  though  not  unexceptionable,  in  its 
terms,  but  sufficient  to  convey  to  the  mind  of 
the  inquirer  the  information  required  in  such 
an  instrument.  It  comes  from  the  proper 
source.  It  is  made  a  matter  of  public  record. 
It  is  not  obscure  or  misleading  in  its  terms. 
An  election  follows.  There  is  no  such  defect 
in  this  instrument  as  could  possibly  affect  the 
result  of  that  election.  There  is  no  provision 
of  the  statute  indicating  an  intent  on  the  part 
of  the  legislature  that  the  statute  prescribing 
what  the  certificate  should  contain  and  how  it 
should  be  verified  is  so  mandatory  that  a  mere 
formal  defect,  incapable  of  affecting  the  regu- 


lar and  orderly  conducting  of  the  election  or 
its  result,  should  invalidate  an  election.  If 
such  rigid  and  severe  construction  be  adopted, 
cases  will  continually  arise  of  formal  defects, 
harmless  in  their  nature,  insufficient  to  have 
any  effect  for  good  or  ill,  but  which  will  neces- 
sitate new  elections,  at  considerable  expense, 
which  the  counties  can  illy  afford.  This  is  a 
case  in  which  not  only  candidates  and  their 
partisan  friends  are  interested,  but  the  whole 
people  are  interested.  Every  county  and 
every  taxpayer  in  the  state  is  interested. 
Such  rigid  construction  would  probably  neces- 
sitate a  new  election  in  Carbon  county  at  the 
present  time.  How  many  other  counties 
would  be  similarly  affected  at  present  cr  in 
the  future  we  cannot  conjecture.  It  cannot  be 
presumed  that  the  legislature  would  enact  any 
law  intending  any  such  calamitous  results. 
It  is  to  be  presumed  that  the  legislature  in- 
tended to  accomplish  only  what  is  reasonable 
and  just,  and  for  the  public  good.  An  oppo- 
site result  will  not  be  allowed  if  it  can  fairly 
be  avoided.  At  least,  it  will  not  be  effected 
by  any  doubtful  construction  of  statutes." 

In  Stackpole  v.  Hallahan,  16  Mont.  40,  modi- 
fying Price  v.  Lush,  10  Mont.  61,  the  court,  per 
De  Witt,  J.,  said:  "As  to  whether  the  provi- 
sions here  under  consideration,  of  the  Austra- 
lian ballot  law,  as  to  certifying  a  nomination, 
are  to  be  considered  directory  or  mandatory, 
we  are  of  opinion  that  the  correct  view  is  this: 
That  while  courts  may  have  held  that  such 
provisions  are  mandatory,  when  the  question 
was  directly  raised  in  some  proceeding  de- 
manding that  such  provision  should  be  com- 
plied with,  or  in  some  proceeding  asking  that 
an  officer  be  required  to  file  a  certificate  which 
was  defective,  and  he  made  such  defect  a  de- 
fense for  his  refusal,  yet  ihey  should  not  be 
held  to  be  mandatory  in  a  case  like  the  one  at 
bar,  where  the  nomination  has  been  duly 
made,  a  certificate  filed,  the  name  placed  upon 
the  ballot,  the  candidate  voted  for  and  elected 
by  a  plurality  of  all  the  legal  votes  cast,  and 
the  effect  of  giving  a  mandatory  construction 
of  the  provision  under  consideration  is  abso- 
lutely to  disenfranchise  a  plurality  of  the  voters 
of  the  district,  when  no  question  is  made  that 
their  will  has  not  been  fully,  fairly,  and  hon- 
estly expressed  at  the  polls." 

3.  Certificate  Should  Show  Office  for  Which 
Nomination  Is  Made.  —  Lucas  v.  Ringsrud,  3  S. 
Dak.  355;  State  v.  Barber,  4  Wyoming  56. 

Defect  Not  Likely  to  Cause  Misunderstanding.  — 
A  certificate'  of  nomination  for  the  "  house  of 
representatives  "  is  not  invalid  because  it  does 
not  show  for  what  house  of  representatives  the 
nomination  is,  or  for  what  county,  where  there 
can  be  no  danger  of  any  misunderstanding  on 
this  point  after  the  certificate  becomes  public 
by  being  filed  by  the  county  clerk  in  his  office. 
State  v.  Barber,  4  Wyoming  56. 
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address,  and  business,1  the  political  party  or  principle  which  he  represents,2 
and  his  written  acceptance  of  the  nomination.3 

Nomination  to  Fill  Vacancy.  —  Where  a  nomination  is  to  fill  a  vacancy  occurring 
in  the  regular  ticket  of  the  party,  it  is  often  required  that  the  certificate  shall 
set  forth,  in  addition  to  the  matters  required  in  the  original  certificate,  the 
cause  of  the  vacancy,  the  name  of  the  former  nominee,  and  the  authority  of 
the  nominators  to  fill  such  vacancy.4  A  substantial  compliance  with  these 
requirements  is  sufficient,  and  they  may  be  modified  where  the  circumstances 
render  them  unnecessary.5 

Amendment.  —  It  is  usual  to  allow  amendments  of  certificates  of  nomination 
which  are  defective  in  matters  of  form.6 


1.  Name,  Address,  and  Business  ol  Candidate.  — 

Schuler  v.  Hogan,  168  111.  369;  Price  v.  Lush, 
10  Mont.  61;  Lucas  v.  Ringsrud,  3  S.  Dak. 
355;  State  v.  Barber,  4  Wyoming  56. 

In  Lucas  v.  Ringsrud,  3  S.  Dak.  355,  a 
certificate  of  nomination  was  held  invalid  be- 
cause it  failed  to  give  the  business,  residence, 
or  business  address  of  the  candidates  and  of 
the  officers  of  the  convention  signing  the  cer- 
tificate. 

2.  Party  or  Principle  Represented.  —  Schuler  v. 
Hogan,  168  111.  369:  Price  v.  Lush,  10  Mont. 
61;  Lucas  v.  Ringsrud,  3  S.  Dak.  355;  State  v. 
Barber,  4  Wyoming  56. 

3.  Acceptance  of  Candidate.  —  Hoos  v.  O'Don- 
nell,  60  M.  J.  L.  35. 

4.  Additional  Requirements  for  Certificates  to 
Fill  Vacancy.  —  Price  v.  Lush,  10  Mont.  61; 
Lucas  v.  Ringsrud,  3  S.  Dak.  355. 

Section  9  of  the  Illinois  Australian  Ballot 
Law  (2  Starr  &  Curt.  Annot.  Stat.  1896,  c.  46, 
par.  173)  provides  that  in  case  any  certificate 
of  nomination  is  held  insufficient  or  inopera- 
tive by  the  officers  with  whom  it  may  be  filed, 
the  vacancy  thus  occasioned  may  be  filled; 
and  that  the  certificate  of  nomination  made  to 
supply  such  vacancy  shall  state,  in  addition  to 
the  matters  required  in  an  original  certificate, 
the  fact  that  the  former  nomination  has  been 
held  insufficient  or  inoperative  and  the  meas- 
ures taken  in  accordance  with  the  statute  to 
fill  the  vacancy.  Schuler  v.  Hogan,  168  III. 
369. 

5.  Modification  of  Requirements  to  Suit  Circum- 
stances.—  In  Stackpole  v.  Hallahan,  16  Mont. 
40,  the  certificate  of  nomination  of  one  Halla- 
han to  fill  a  vacancy  in  a  party  nomination 
was  objected  to  after  he  had  been  elected  to 
the  office,  for  the  following  reasons;  (1)  That 
the  person  whose  place  he  was  nominated  to 
fill  did  not  decline  the  nomination  as  provided 
by  law,  that  is,  he  did  not  notify  in  writing, 
signed  by  himself,  "  the  officer  with  whom  the 
certificate  nominating  him  is  by  the  act  re- 
quired to  be  filed,  that  he  declines  such  nomi- 
nation "  (Mont.  Act  March  13,  1889,  §§  11,  12). 

(2)  Hallahan's  certificate  itself  did  not  show 
that   he    was    nominated    to  fill  a  vacancy. 

(3)  The  certificate  did  not  set  forth  the  cause 
of  the  vacancy.  (4)  The  certificate  did  not 
give  the  name  of  the  person  for  whom  Halla- 
han was  to  be  substituted.  (5)  The  certificate 
did  not  set  forth  that  the  committee  had 
authority  to  fill  the  vacancy.  (6)  The  certifi- 
cate did  not  set  forth  in  direct  language  the 
business  address  of  Hallahan.  (7)  The  certifi- 
cate did  not  set  forth  in  direct  language  the 
business  address  of  the  chairman  or  the  secre- 


tary of  the  People's  Party  committee  which 
made  the  nomination.  The  court  upheld  the 
nomination  under  the  circumstances,  and  an- 
swered the  objections  as  follows:  (1)  While  it 
was  true  that  the  candidate  in  whose  place  Hal- 
lahan was  nominated  did  not  decline  in  the 
manner  provided  by  law,  that  was  immate- 
rial, because  at  the  time  when  he  declined  the 
certificate  of  nomination  had  never  been  filed, 
and  therefore  the  county  clerk  officially  knew 
nothing  about  his  nomination.  The  reason 
for  requiring  the  formal  written  declaration  of 
a  candidate's  declination  is  that  the  officer 
may  have  substantial  authority  for  leaving  his 
name  off  the  ticket,  but  a  county  clerk  needs 
no  authority  to  omit  a  name  frcm  a  ticket 
where,  the  certificate  not  having  been  filed,  he 
has  never  had  any  authority  to  put  it  on.  (2) 
Practically  the  same  views  dispose  of  the  sec- 
ond defect.  For,  no  nomination  having  been 
filed  with  the  county  clerk,  he  had  no  substitu- 
tion to  make,  and  Hallahan  was  not  to  be 
put  in  the  place  of  any  one  already  on  the 
records  of  the  clerk.  (3  and  4)  The  defects' 
alleged  in  the  third  and  fourth  objections  fall 
under  the  same  view  as  expressed  in  regard 
to  those  numbered  one  and  two.  (5)  As  to  the 
fifth  defect,  the  committee  did  in  fact  have 
authoritv  to  fill  a  vacancy,  and  the  omission  to 
state  this  in  the  certificate  was  not  such  a  de- 
fect as  should  nullify  the  election  under  the 
circumstances.  (6  and  7)  In  regard  to  the 
objections  that  the  business  addresses  were 
not  given,  the  certificate  did  give  the  name 
and  address  and  business  of  both  Hallahan 
and  the  chairman  and  secretary  of  the  com- 
mittee, and  while  the  statute  does  require  that 
the  certificate  shall  state  the  business  address 
also,  the  omission  thereof  is  not  sufficiently 
material  to  invalidate  the  election  under  the 
circumstances. 

When  no  certificate  of  original  nomination 
has  been  filed  in  the  office  of  the  secretary  of 
state,  there  can  be  no  substitution  of  names, 
because  the  secretary  of  state  has  nothing  in 
his  office  showing  who  had  been  originally 
nominated  for  the  office,  and  whose  place  the 
substitute  is  to  fill.  Lucas  v.  Ringsrud,  3  S. 
Dak.  355. 

6.  Certificates  May  Be  Amended  —  Manner  — 
Time.  —  Where  a  nomination  certificate  is 
found  to  be  insufficient  or  inoperative,  the  de- 
fect may  be  corrected  by  the  political  party  or 
persons  making  the  original  nomination,  or  by 
the  executive  or  central  committee  of  such 
party  or  persons,  in  the  manner  provided  by 
section  9  of  the  Australian  Ballot  Law  (Kansns 
Law  1898,  c.  78)  at  any  time  before  election 
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(2)  Signing  and  Execution.  —  Where  a  candidate  for  public  office  is  chosen 
at  a  convention  or  primary  meeting,  it  is  usually  required  that  the  presiding 
officer  and  secretary  thereof  shall  sign  the  certificate  of  nomination,1  and  in 
some  states  it  is  required  that  these  officers  shall  append  to  their  signatures 
their  residences  and  business  addresses.3.  It  is  sometimes  required  further  that 
they  shall  swear  to  the  certificates.3 

(3)  Filing.  —  It  is  necessary  to  the  making  of  a  valid  party  nomination  for 
public  office  that  the  certificate  of  nomination  should  be  filed  4  at  the  time  and 
place  provided  by  law.5    While  such  provisions  are  usually  considered  to  be 


day.  Rathburn  v.  Hamilton,  53  Kan.  470.  In 
this  case  the  court,  per  Johnston,  J.,  said: 
"  In  section  9  of  the  Australian  Ballot  Law  it 
is  provided  that  in  case  a  candidate  who  has 
been  nominated  dies  before  election  day,  or 
declines  the  nomination,  or  should  any  certifi- 
cate of  nomination  be  held  insufficient  or  in- 
operative, the  vacancy  or  defect  may  be  filled 
or  corrected  by  the  political  party  or  persons 
making  the  original  nomination;  or,  if  the 
time  is  insufficient  therefor,  it  may  be  done  in 
the  way  provided  for  by  the  convention,  pri- 
mary meeting,  or  caucus  which  had  previ- 
ously made  the  nomination;  or,  where  no 
such  provision  is  made,  then  by  the  executive 
or  central  committee  of  the  party  or  persons 
which  held  such  convention,  primary  meeting, 
or  caucus.  As  will  be  seen,  the  limitations  of 
time  have  no  application  to  the  filling  of  such 
vacancies  or  the  supplying  of  nomination 
papers  that  have  been  held  insufficient  or  in- 
operative. It  may  be  done  at  any  time  before 
election  day." 

1.  Presiding  Officer  and  Secretary  Must  Sign 
Certificate  of  Nomination.  —  Price  v.  Lush,  10 
Mont.  61. 

Where  the  party  rules  require  a  certificate 
of  nomination  to  be  signed  by  the  president 
and  secretary  of  the  primary,  a  certificate  pur- 
porting on  its  face  to  be  so  signed,  but  in  fact 
signed  by  the.  president  and  secretary  of  a 
ward  meeting  only,  is  invalid.  Re  Allegheny 
City  Elections,  23  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
364,  12  Pa.  Co.  Ct.  Rep.  660. 

The  Pennsylvania^  Ballot  Act  of  June  19, 
1891,  required  only  that  a  nomination  be  cer- 
tified by  the  president  and  secretary  of  the 
body  which  nominated,  and,  therefore,  an  ap- 
proval of  a  nomination  by  the  city  committee 
of  a  party,  as  evidenced  by  the  signature  of 
the  chairman  and  secretary  thereof  on  the 
certificate  of  nomination,  was  a  matter  of  no 
legal  consequence,  the  city  committee  having 
no  statutory  duty  to  perform  in  reference  to 
such  a  certificate.  Dailey's  Case,  1  Pa.  Dist. 
Rep.  764,  12  Pa.  Co.  Ct.  Rep.  155. 

2.  Residence,  Business,  etc.,  of  Officers  Signing 
Certificate.  —  Schuler  v.  Hogan,  168  111.  369; 
Lucas  v.  Ringsrud,  3  S.  Dak.  355. 

3.  Certificates  Must  Be  Sworn  To.  —  Under  the 
Illinois  Australian  Ballot  Law  (2  Starr  &  Curt. 
Annot.  Stat.,  1896,  c.  46,  par.  168)  there  must 
be  attached  to  a  certificate  of  nomination  the 
affidavit  of  the  officers  signing  such  certificate 
that  it  is  true  to  the  best  of  their  knowledge 
and  belief.    Schuler  v.  Hogan,  168  111.  369. 

Under  the  Missouri  statutes  the  certificate 
of  nomination  of  a  candidate  for  office  selected 
by  a  convention  of  delegates  must  be  signed 
and  executed  by  the  presiding  officer  and  sec- 


retary of  the  nominating  convention,  and  must 
be  "  executed  with  the  formalities  prescribed 
for  the  execution  of  an  instrument  affecting 
real  estate."  A  certificate  not  acknowledged 
should  not  be  filed  by  the  secretary  of  state. 
State  v.  Lesueur,  103  Mo.  253. 

4.  What  Constitutes  a  Filing.  —  Where  a 
political  party  assembled  in  convention  places 
in  nomination  a  candidate  for  a  county  office, 
and  the  president  and  secretary  of  such  con- 
vention execute  and  verify  a  proper  nomina- 
tion certificate,  which  is  presented  to  the  county 
clerk  in  due  time  to  be  filed,  and  is  left  with 
him  for  that  purpose,  it  will  be  deemed  to  be 
filed  within  the  meaning  of  the  Australian 
ballot  law,  although  no  indorsement  of  filing 
is  written  thereon,  and  although  it  is  after- 
wards mislaid  or  lost  through  the  inadvertence 
or  neglect  of  such  officer.  Rathburn  v.  Ham- 
ilton, 53  Kan.  470. 

5,  Time  and  Place  of  Filing  —  California.  — 
Section  1192  of  the  Political  Code  of  Califor- 
nia, as  amended  in  1895  (Stat.  1895,  c.  216, 
§  2),  provides  that  "  certificates  of  nomination 
required  to  be  filed  with  the  county  clerk  or 
with  the  clerk  or  secretary  of  the  legislative 
body  of  any  city  or  town  shall  be  filed  not 
more  than  fifty  nor  less  than  thirty  days  before 
the  day  of  election,  when  the  nomination  is 
made  by  a  convention."  Under  this  provi- 
sion a  certificate  of  nomination  cannot  be 
legally  filed  at  any  time  less  than  thirty  days 
before  the  election,  even  though  the  last  day 
on  which  under  the  statutes  the  certificates 
could  be  filed  falls  on  a  Sunday.  Griffin  v. 
Dingley,  114  Cal.  481. 

Idaho.  —  Under  section  31  of  the  Idaho  Elec- 
tion Law  (Sess.  Laws  1891,  p.  64)  a  party  cer- 
tificate of  nomination  for  state  senator  must, 
to  entitle  the  nominee  to  a  place  on  the  official 
ballot,  be  filed  with  the  secretary  of  state  "  not 
more  than  sixty  days  and  not  less  than  thirty- 
five  days  before  the  day  fixed  by  law  for  the 
election  of  the  persons  in  nomination."  Phil- 
ips v.  Curtis,  (Idaho  1894)  38  Pac.  Rep.  405. 

Illinois.  —  Section  7  of  the  Illinois  Australian 
Ballot  Law  (2  Starr  &  Curt.  Annot.  Stat.  1896, 
c.  46,  par.  171),  provides  that  certificates  of 
nomination  for  offices  other  than  those  to  be 
filled  by  the  electors  of  the  entire  state,  or  of  a 
division  or  district  greater  than  a  county, 
shall  be  filed  with  the  county  clerk  at  least 
thirty  days  before  the  day  of  election. 
Schuler  v.  Hogan,  168  111.  369. 

Maryland.  —  Under  the  Maryland  Election 
Law  (Laws  1896,  c.  202)  certificates  of  nomina- 
tion of  candidates  for  Congress,  state  offices, 
and  offices  of  any  division  greater  than  a 
county  must  be  filed  with  the  secretary  of 
state,  and  certificates  of  nomination  for  all 
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mandatory,1  a  certificate  of  nomination  should  not  be  rejected  because  not 
filed  within  the  time  required  by  the  letter  of  the  law,  when  the  spirit  requires 
that  it  should  be  accepted.* 


other  offices  with  the  supervisors  of  election 
of  the  respective  counties  or  of  the  city  of  Bal- 
timore, as  the  case  may  be.  Wells  v.  Munroe, 
86  Md.  443. 

New  York.  —  Section  59  of  the  New  York 
Election  Law  (Laws  1892,  c.  680,  as  amended 
by  Laws  1895,  c.  810),  providing  that  "  certifi- 
cates of  nominations  shall  be  filed  within  the 
following  periods  before  the  election  for  which 
the  nominations  are  made,  to  wit:  *  *  * 
those  required  to  be  filed  with  a  county  clerk, 
*  *  *  if  party  nominations,  at  least  twenty- 
five  and  not  more  than  thirty-five  days;  if  in- 
dependent nominations,  at  least  fifteen  and 
not  more  than  thirty  days,"  is  mandatory. 
Therefore  a  certificate  of  nomination  oy  a 
party  filed  twenty  days  before  election  cannot 
be  received  and  filed  by  the  county  clerk. 
Matter  of  Cuddeback,  3  N.  Y.  App.  Div.  103. 

In  New  York  certificates  of  nomination  in 
regard  to  state  offices  must  be  filed  with  the 
secretary  of  state.  Fernbacher  v.  Roosevelt, 
90  Hun  (N.  Y.)  441,  affirming  14  Misc.  Rep. 
(N.  Y.)  199.  The  law  of  these  two  cases  re- 
mains good  though  the  acts  under  which  they 
were  decided  have  been  repealed  by  Laws 
1896,  c.  909,  which  contains  similar  provisions. 

Pennsylvania.  —  Under  the  Pennsylvania 
Act  of  June  10,  1893  (P.  L.  4T9),  the  certificate 
of  nomination  of  a  candidate  for  sheriff  must 
be  filed  with  the  county  commissioners  at  least 
twenty-one  days  before  the  election.  It  can- 
not be  filed  elsewhere.  Cress  well's  Nomina- 
tion, 3  Pa.  Dist.  Rep.  487,  13  Pa.  Co.  Ct.  Rep. 
562. 

A  certificate  of  nomination  for  the  office  of 
associate  judge  of  a  county  court,  or  other 
judge,  must  be  filed  with  the  secretary  of  the 
commonwealth  at  least  thirty-five  days  before 
the  election.  A  filing  with  the  county  com- 
missioners is  of  no  effect.  Weyant's  Nomina- 
tion, 2  Pa.  Dist.  Rep.  818,  13  Pa.  Co.  Ct.  Rep. 
561;  Cresswell's  Nomination,  3  Pa.  Dist.  Rep. 
487,  13  Pa.  Co.  Ct.  Rep.  562. 

Certificates  of  nomination  for  members  of 
the  legislature  should  be  filed  in  the  office  of 
the  secretary  of  the  commonwealth  under  the 
provision  of  section  5  of  the  Election  Law  (Act 
of  June  10,  1893,  Pamph.  L.  419)  that  certifi- 
cates of  nomination  for  "  state  offices  "  shall 
be  filed  there.  Leh's  Contested  Election,  6 
Pa.  Dist.  Rep.  152.  See  also  Page  v.  Dau- 
phin County,  15  Pa.  Co.  Ct.  Rep.  219,  3  Pa. 
Dist.  Rep.  632.  But  see  Prohibition  Party's 
Nomination  Papers,  15  Pa.  Co.  Ct.  Rep.  319, 
in  which  it  was  held  that  the  printing  upon 
the  official  ballot  of  the  name  of  a  candidate 
for  the  state  legislature  would  not  be  en- 
joined where  his  certificate  of  nomination  had 
been  filed  with  the  county  commissioners. 

South  Dakota.  —  In  South  Dakota  certificates 
of  nomination  must  be  filed  thirty  days  before 
the  election.  Lucas  v.  Ringsrud,  3  S.  Dak. 
355- 

1.  Provisions  as  to  Filing  Certificates  of  Nomi- 
nation Mandatory.  —  Matter  of  Cuddeback,  3 
N.  Y.  .App.  Div.  103.  In  this  case  the  court, 
J>er  Follett,  J.,  said:    "  The  statute  recognizes 


the  fact  that  experience  has  shown  that  inde- 
pendent nominations  are  seldom  made  until 
after  party  nominations  have  been  made  and 
discussed,  and  found  unsatisfactory  to  a  por- 
tion of  the  electors,  and  it  is  clear,  I  think, 
that  the  chief  end  sought  to  be  attained  by 
requiring  certificates  of  party  nominations  to 
be  filed  at  least  twenty-five  days  before  the 
election,  and  certificates  of  independent  nomi- 
nations to  be  filed  at  least  fifteen  days  before 
the  election,  was  to  give  electors  who  are  dis- 
satisfied with  party  nominations  a  reasonable 
time  in  which  to  make  independent  ones,  and 
thus  secure  to  the  voters  a  reasonable  oppor- 
tunity of  voting  for  such  persons  as  shall  be 
deemed  worthy  of  the  offices  to  be  filled.  If 
certificates  of  party  nominations  may  be  filed 
within  iwenty  days  of  an  election,  I  see  no 
reason  why  they  may  not  be  filed  within  ten 
days,  or  even  the  day  before  the  election,  and 
thus  deprive  the  electors  of  all  opportunity  of 
considering  the  qualifications  of  party  nomi- 
nees and  determining  whether  independent 
nominations  should  be  made.  *  *  *  A 
further  object  of  requiring  certificates  of  nomi- 
nations to  be  filed  within  the  prescribed  num- 
ber of  days  before  the  election  is  to  enable 
county  clerks  to  comply  with  the  statute  by 
procuring  the  ballots  and  facsimiles  thereof 
and  distributing  them  the  prescribed  number 
of  days  before  the  election.  If  certificates  of 
party  nominations  may  be  filed  within  less 
than  twenty-five  days  before  the  election,  cer- 
tificates of  independent  nominations  may  be » 
filed  within  less  than  fifteen  days,  and  thus  the 
whole  machinery  of  the  law  will  become  in- 
volved in  inextricable  confusion.  I  think  it  is 
impossible  to  carry  into  effect  the  purpose  of 
the  present  election  law  without  holding  that 
the  statutory  provision  in  respect  to  the  time 
when  the  certificates  of  nominations  must  be 
filed  is  mandatory  and  must  be  complied  with, 
and  that  after  the  time  has  passed  a  county 
clerk  has  no  right  to  receive  and  file  certifi- 
cates of  nominations." 

2.  When  Certificate  Filed  After  Time  Prescribed 
Should  Be  Accepted.  —  Section  5  of  the  Pennsyl- 
vania Act  of  June  iq,  1891  (Pamph.  L.  349),  re- 
quired that  certificates  of  nomination  for  all 
candidates  for  offices  except  township  and 
borough  offices  should  be  filed  with  the  county 
commissioners  of  the  respective  counties  at 
least  forty-two  days  before  the  day  of  election. 
A  member  of  the  select  council  of  the  city  of 
Philadelphia  having  died  twenty-one  days 
before  a  general  election,  the  delegates  to  a 
convention  of  the  party  nominated  a  candidate 
to  fill  the  vacancy,  and  the  certificate  was  filed 
twelve  days  before  the  election.  It  was  held 
that  the  nomination  was  a  valid  one,  and  the 
candidate's  name  should  be  printed  upon  the 
ballot,  for  the  Act  of  May  20,  1864  (P.  L.  912), 
enacted  that  vacancies  occurring  in  either 
branch  of  the  councils  of  Philadelphia  should 
be  filled  at  the  next  general  election  for  the 
unexpired  term,  and  the  Act  of  1891,  n  and 
12,  provided  for  the  substitution  of  nominations 
at  any  time  before  the  election  in  case  the 
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5.  Powers  and  Duties  of  Various  Officers.  —  It  is  the  duty  of  the  officer  with 
whom  certificates  of  nomination  or  nomination  papers  are  directed  to  be 
filed  to  receive  and  file  the  same.1  Such  officer  must  then  have  the 
nominations  placed  upon  the  official  ballot,2  or,  if  he  has  no  part  in  the 
management  of  the  election,  certify  the  nominations  to  the  officer  or  offi- 
cers whose  duty  it  is  to  attend  to  the  preparation  of  the  ballots,3  and  who 


original  nominee  should  withdraw  or  die. 
The  court  considered  that  the  present  case  was 
within  the  spirit  of  these  latter  provisions  and 
was  merely  a  contingency  overlooked  when 
the  law  was  framed.  Clay's  Nomination,  2 
Pa.  Dist.  Rep.  19,  12  Pa.  Co.  Ct.  Rep.  419. 

A  certificate  of  nomination  for  the  office  of 
police  commissioners  filed  at  the  proper  time 
did  not  contain  the  required  authorization  to 
fill  out  the  names  of  candidates  for  state,  dis- 
trict, and  county  officers,  to  be  placed  upon 
the  same  ballot  with  the  said  candidates  for 
police  commissioners.  Eight  days  before  the 
election  a  new  certificate  of  nomination  was 
filed,  which  did  contain  the  requisite  authoriz- 
ation, and  the  persons  named  therein  filed 
with  the  county  clerk  their  written  approval 
of  names  to  be  placed  upon  the  same  ballot 
with  the  names  of  the  candidates  for  police 
commissioners.  The  county  clerk  declined  to 
cause  the  ballots  to  be  printed  with  the  names 
of  said  candidates  for  police  commissioners 
and  other  offices,  alleging  that  the  written  ap- 
proval should  have  been  filed  twelve  days  be- 
fore the  election.  The  court  ordered  that  the 
new  certificate  of  nomination,  containing  the 
authorization  and  the  written  approval  of 
the  names  of  other  candidates  to  be  printed 
upon  the  ballot  with  the  names  of  the  candidates 
for  police  commissioners,  should  be  filed  nunc 
pro  tunc  and  the  ballots  printed  accordingly. 
In  re  Grogan,  (Supreme  Ct.)  13  N.  Y.  Supp.  421. 

1.  Duty  of  Officer  to  File  Nomination  Certificates. 
—  Section  223  of  the  New  Jersey  Election  Act 
declares  that  certificates  of  nomination  in  ap- 
parent conformity  with  the  provisions  of  the 
act  shall  be  deemed  to  be  valid,  and  that  if 
objection  is  to  be  raised  before  the  clerk  it 
must  be  presented  to  him  in  writing  within 
five  days  and  notice  given  by  him  to  the  can- 
didate affected.  Under  this  statute  it  is  the 
duty  of  a  city  clerk  to  receive  and  file  a  certifi- 
cate of  nomination  presented  to  him  unless 
some  objection  in  writing  is  filed  within  five 
days,  as  in  such  case  he  must  treat  the  certifi- 
cate as  valid.  Hoos  v.  O'Donnell,  60  N.  J. 
L.  35- 

Chapter  262,  §  13,  of  the  New  York  Laws 
r8go,  provides  that  all  certificates  of  nomina- 
tion which  are  in  apparent  conformity  with  the 
provisions  of  the  act  shall  be  deemed  valid  un- 
less objections  thereto  shall  be  made  in  writing 
within  three  days  after  the  filing  of  the  same. 
Where  no  objections  have  been  filed  to  a  cer- 
tificate, and  it  is  in  conformity  with  the  provi- 
sions of  the  act,  the  nomination  is  valid  by 
operation  of  law,  and  the  county  clerk  is  bound 
to  recognize  the  person  named  as  the  party 
nominee  for  the  office.  Matter  of  Cowie,  25 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  455. 

Under  the  Pennsylvania  Election  Law  (Act 
June  10,  1893,  Pamph.  L.  419),  the  officer  with 
whom  certificates  of  nomination  or  nomination 
papers  are  directed  to  be  filed  must  receive  and 


file  every  certificate  of  nomination  which  is 
regular  on  its  face.  Com.  v.  Reeder,  5  Pa. 
Dist.  Rep.  600,  18  Pa.  Co.  Ct.  Rep.  315;  Com. 
v.  Richmond,  5  Pa.  Dist.  Rep.  647.  And  this 
is  true  even  though  there  be  two  or  more  cer- 
tificates purporting  to  come  from  the  same 
political  party  and  to  nominate  different  per- 
sons for  the  same  office.  Com.  v.  Reeder,  5 
Pa.  Dist.  Rep.  600,  18  Pa.  Co.  Ct.  Rep.  315. 

Need  Not  Search  for  Defects.  —  The  duty  of  a 
returning  officer  at  an  election  does  not  require 
that  he  should  seek  for  objections  to  nomina- 
tion papers  handed  in  to  him,  nor  that  he 
should  call  the  attention  of  a  rival  candidate  to 
any  objections  which  he  may  discover.  Reg. 
v.  Taylor,  59  J.  P.  393. 

Returning  Nomination  Papers  for  Amendment, 
—  The  duties  of  a  returning  officer  are  minis- 
terial merely,  and  he  cannot  reject  a  nomina- 
tion because  the  nomination  paper  is  not 
sufficiently  full,  but  should  return  it  for  further 
information.  Reg.  v.  Munday,  5  W.  W.  & 
A'B.  (L.)  145.  Similarly,  if  it  does  not  contain 
the  acceptance  of  the  candidate,  as  required 
by  law,  he  should  return  it  to  have  the  defect 
remedied.    Reg.  v.  Jones,  5  Vict.  L.  R.  334. 

Jurisdiction  to  Pass  on  Objections.  —  As  to  j  uris- 
diction  of  officers  to  pass  on  validity  of  nom- 
inations, see  infra,  this  section,  Objections  to 
Nominations  —  Contests. 

2.  Placing  Nominations  on  Ballots.  —  See  infra, 
this  title,  Conduct  of  Elections—  Ballots. 

3.  Certifying  Nominations  to  Be  Placed  on  Bal- 
lot.—  Under  the  Maryland  Election  Law  (Laws 
1896,  c.  202),  nominations  which  have  been 
filed  as  required  with  the  secretary  of  state  are 
by  him  certified  to  the  supervisors  of  election 
of  the  respective  counties  or  of  the  city  of 
Baltimore,  to  be  placed  upon  the  official  ballot. 
Wells  v.  Munroe,  86  Md.  443. 

In  New  York  the  secretary  of  state  cer- 
tifies nominations  filed  with  him  to  he  county 
officers  —  in  New  York  county  to  the  police 
commissioners,  and  in  other  counties  to  the 
county  clerk.  Fernbacher  v.  Roosevelt,  90 
Hun  (N.  Y.)  441,  affirming  14  Misc.  Rep.  (N. 
Y.)  199.  This  remains  the  same  under  chapter 
909  of  the  Laws  of  1896  (repealing  chapter  810, 
Laws  of  1895,  under  which  this  decision  was 
made),  save  that  in  Kings  county  the  nomina- 
tions are  certified  to  the  board  of  elections  of 
Brooklyn. 

Under  section  9  of  the  Pennsylvania  Election 
Law  (Act  of  June  10,  1893,  Pamph.  L.  422), 
it  is  the  duty  of  the  secretary  of  the  common- 
wealth to  certify  to  the  county  commissioners 
of  a  county  all  nominations  filed  wilh  him  for 
offices  to  be  filled  by  the  electors  of  that  county, 
where  the  certificates  of  nomination  or  nomina- 
tion papers  have  not  been  found  and  declared 
to  be  invalid.  Com.  v.  Reeder,  6  Pa.  Dist. 
Rep.  605. 

After  the  hearing  and  overruling  by  the  tri- 
bunal provided  for  by  section  10  of  the  Kansas 
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must  place  such  nominations  thereon.1 

Publication  of  Nominations.  ■ —  It  is  also  usually  required  that  the  election  officers 
or  some  other  designated  officer  shall  publish  a  list  of  the  nominations  made, 
a  specified  number  of  days  before  the  election.2 


Australian  Ballot  Law  (Laws  1893,  c.  78)  of  all 
objections  to  the  nomination  certificates  filed 
by  authority  of  the  state  convention  of  a  politi- 
cal party,  the  further  duties  of  the  secretary 
of  state  as  to  certification  under  section  13  of 
the  law  are  ministerial  only,  and  he  has  no 
right  to  challenge  and  the  courts  have  no 
authority  to  consider  the  motives  actuating 
any  political  party  convention  in  its  course,  and 
he  should  certify  any  proper  and  requisite 
matter  duly  appearing  on  the  nomination  cer- 
tificate.   Breidenthal  v.  Edwards,  57  Kan.  332. 

What  Nominations  Must  Be  Certified. —  In 
Cressvvell's  Nomination,  3  Pa.  Dist.  Rep.  487, 
13  Pa.  Co.  Ct.  Rep.  562,  the  court  said:  "  The 
secretary  of  the  commonwealth  can  only  legally 
certify  to  the  county  commissioners  and  to  the 
sheriff  those  certificates,  and  those  only,  which 
are  to  be  filed  in  his  office.  The  county  com- 
missioners can  only  certify  to  the  sheriff  the 
certificates  which  are  authorized  by  the  ninth 
section  of  the  act  [Act  of  June  10,  1893,  Pamph. 
L.  419],  and  that  means  those  certificates  which 
are  required  to  be  filed  by  the  fifth  section. 
The  law  also  casts  upon  all  of  the  said  officers 
a  duty  which  is  in  part  ministerial  and  in  part 
judicial,  but  not  discretionary,  to  examine 
into  the  regularity  of  a  certificate  of  nomina- 
tion, and  if  it  be  not  in  compliance  with  the 
law  they  are  to  reject  it.  The  mere  fact  that 
it  is  filed  in  the  office  has  no  legal  effect  upon 
the  question  whether  it  is  filed  in  the  proper 
office.  If  the  secretary  of  the  commonwealth, 
by  mistake  of  a  clerk  or  otherwise,  filed  in  his 
office  the  certificate  of  nomination  of  a  candi- 
date for  sheriff  or  town  council,  he  would  not 
certify  such  certificate  to  the  commissioners 
under  the  act,  The  act  does  not  warrant  him 
in  so  doing,  and  his  certificate  would  be  a  con- 
travention of  the  express  letter  and  spirit  of 
the  law.  The  fact  that  a  certificate  of  nom- 
ination for  a  state  senator  is  found  in  the  office 
of  the  county  commissioners  does  not  author- 
ize them  to  certify  it  to  the  sheriff  for  publica- 
tion. If  such  were  the  law,  the  whole 
provision  of  the  act  and  its  true  spirit  would 
be  set  aside  and  violated.  The  secretary  of 
the  commonwealth  can  only  certify  those 
officers  whose  nomination  papers  are  required 
to  be  filed  with  him,  and  the  county  commis- 
sioners those  nomination  papers  which  the  fifth 
section  requires  to  be  filed  with  them,  and 
none  other,  whether  on  file  or  not.  The  one 
cannot  certify  for  the  other,  and  neither  can 
cure  the  mistakes  made  by  parties  in  filing 
papers  illegally." 

What  Matters  Certificate  Must  Include.  —  Sec- 
tion 45  of  the  Oregon  Australian  Ballot  Law 
(Sess.  Laws  1891,  p.  22),  requires  the  secretary 
of  state,  not  less  than  twenty-eight  nor  more 
than  thirty  days  before  the  day  fixed  for  the 
election,  to  arrange,  in  the  manner  provided  in 
the  act  for  the  arrangement  of  names  and 
other  information  upon  the  ballots,  all  the 
names  and  other  information  concerning  all 
the  candidates  contained  in  the  certificates  of 
nomination  which  have  been  filed  with  him 
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and  accepted  by  the  nominees,  and  forthwith 
to  certify  to  and  file  the  same,  and  to  make  and 
transmit  to  the  several  county  clerks  and  post 
in  his  office  a  duplicate  thereof.  Under  this 
law  he  is  not  required  to  certify  that  the  per- 
sons so  named  are  in  fact  the  nominees  of  any 
party.  Sears  v.  Kincaid,  (Oregon  1898)  53 
Pac.  Rep.  303. 

Court  Will  Not  Enjoin  Certification  on  Unsup- 
ported Allegations  of  Fraud,  etc.  —  A  court  will 
not  enjoin  the  certification  of  nomination 
papers  on  mere  allegations  that  they  are  de- 
fective, false,  and  fraudulent,  and  will  jeopard- 
ize the  election  of  one  of  the  nominees,  who  is 
nominated  for  the  same  office  by  another 
party,  without  proof  of  such  matters.  Hend- 
ley  v.  Reeder,  5  Pa.  Dist.  Rep.  677,  18  Pa.  Co. 
Ct.  Rep.  456. 

Pendency  of  Undetermined  Objections.  —  Where 
nomination  papers  in  apparent  conformity  to 
the  provisions  of  the  Australian  ballot  law, 
nominating  a  candidate  for  judge  of  a  judicial 
district,  have  been  filed  with  the  secretary  of 
state  more  than  thirty  days  before  the  day  of 
election,  and  where  such  nomination  papers 
have  not  been  held  insufficient  by  the  secretary 
of  state,  auditor  of  state,  and  attorney-general, 
or  a  majority  of  them,  it  is  the  duty  of  the  sec- 
retary to  certify  to  the  county  clerk  of  each 
county  within  the  judicial  district  the  name 
and  residence  of  the  candidate  named  in  such 
nomination  papers,  not  less  than  fifteen  days 
before  election,  notwithstanding  the  fact  that 
objections  thereto  have  been  filed  and  remain 
undetermined.  Simpson  v.  Osborn,  52  Kan. 
328. 

1.  Nominations  Must  Be  Placed  on  Ballots.  — 

Under  the  Maryland  Election  Law  (Laws  1896, 
c.  202)  the  supervisors  of  election  have  no  dis- 
cretion as  to  placing  nominations  upon  the 
ballot,  but  where  a  nomination  is  certified  to 
them  from  the  proper  sources,  that  is,  either 
by  the  secretary  of  state  in  some  cases  or 
from  a  convention  or  primary  meeting  in 
others,  they  must  place  the  names  upon  the 
ballots,  and  if  they  refuse  to  do  so  they  may 
be  compelled  by  mandamus.  Wells  v.  Mun- 
roe,  86  Md.  443. 

When  the  form  of  ticket  certified  by  the  sec- 
retary of  state  shows  on  its  face  no  appearance 
of  invalidity,  it  is  the  duty  of  the  officers  to 
whom  the  nominations  are  certified  to  comply 
with  such  certificates.  People  v.  Roosevelt,  9 
N.  Y.  App.  Div.  626,  41  N.  Y.  Supp.  572. 

Mandamus  will  lie  to  force  the  chairman  of  a 
city  executive  committee  to  print  the  name  of 
a  duly  registered  candidate  upon  the  ticket  in 
accordance  with  the  party  rules.  Com.  v. 
Stucker,  18  Pa.  Co.  Ct.  Rep.  587. 

2.  Publication  of  List  of  Nominations.  —  Under 
the  Maryland  Election  Law  (Laws  1896,  c.  202), 
it  is  the  duty  of  the  supervisors  of  election  of 
each  county  or  of  the  city  of  Baltimore  to  pub- 
lish, eight  days  before  the  election,  the  nomi- 
nations to  office  that  have  been  filed  with  or 
certified  to  them.  Wells  v.  Munroe,  86  Md.  443. 

What  Publication  Is  Sufficient.  —  Section  1194 
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Election  Expenses.  —  Under  the  English  law,  a  returning  officer  is  not  entitled 
to  demand  from  a  candidate,  before  accepting  his  nomination,  payment  of  or 
security  for  the  expenses  of  preparing  for  the  election,  nor  to  decline  to  put 
him  in  nomination  because  he  refuses  to  comply  with  such  demands.1 

6.  Objections  to  Nominations  —  Contests  —  a.  Jurisdiction  to  Pass  on 
VALIDITY  OF  NOMINATIONS  —  (i)  Public  Officers.  — The  jurisdiction  to  pass 
on  the  validity  of  nominations  or  the  sufficiency  of  certificates  of  nomination 
or  nomination  papers  being  purely  statutory,  it  is  not  possible  to  lay  down 
any  universal  rule  as  to  where  it  resides.  Such  matters  are,  however,  usually 
passed  upon  in  the  first  instance  by  some  public  officer,*  whose  jurisdiction 


of  the  Political  Code  of  California  provided 
that:  "  At  least  ten  days  before  an  election  to 
fill  any  public  office,  the  county  clerk  of  each 
county  shall  cause  to  be  published,  in  at  least 
two  newspapers  of  general  circulation  within 
the  county,  the  nominations  to  office  certified  to 
him  by  the  secretary  of  state,  and  also  all  those 
filed  with  the  county  clerk.  He  shall  make 
not  less  than  two  such  publications  in  each  of 
such  newspapers  before  election  day,  one  of 
such  publications  being  made  upon  the  last 
day  upon  which  such  newspaper  is  issued  be- 
fore the  day  of  election.  The  list  of  nomina- 
tions published  by  the  county  clerks  of  the 
respective  counties  shall  be  arranged  in  the 
order  and  form  in  which  they  will  be  printed 
upon  the  ballot."  This  statute  is  complied 
with  by  the  publication  of  a  general  list  em- 
bracing all  the  nominations,  and  does  not  re- 
quire the  publication  of  a  separate  list  complete 
in  itself  for  each  of  the  political  subdivisions 
of  the  county  having  offices  to  fill,  each  list 
containing,  besides  the  names  of  those  nomi- 
nated for  state  and  county  offices,  only  the 
names  of  the  district  or  township  nominees  in 
the  county  to  be  voted  for  in  the  particular  dis- 
trict or  township.  Johnson  v.  Yuba  County, 
103  Cal.  538.  This  statute  was  superseded  by 
the  amendment  of  March  23,  1893,  Stat.  1893, 

Expense  of  Publication.  —  In    California  the 

publication  of  the  list  of  nominations  is  held  to 
be  a  part  of  the  county  advertising,  and  hence 
a  county  charge.  Johnson  v.  Yuba  County, 
103  Cal.  538. 

1.  Returning  Officer  Cannot  Refuse  to  Put  Can- 
didate in  Nomination  Until  He  Pays  or  Secures 
Election  Expenses.  —  In  re  Haverfordwest  Elec- 
tion Petition,  L.  R.  9  C.  P.  720. 

2.  What  Officer  May  Pass  on  Nominations  — 
Colorado.  —  The  Colorado  Election  Law  (Laws 
1897,  p.  154),  provides  that  "  the  officer  with 
whom  the  original  certificate  is  filed  shall  pass 
upon  the  validity  of  all  objections."  People  v. 
District  Ct.,  18  Colo.  26. 

Illinois.  —  A  nomination  for  member  of  the 
general  assembly  from  the  first  senatorial  dis- 
trict, which  is  situated  wholly  within  the  city 
of  Chicago,  and  is  less  than  a  county,  is  not 
a  nomination  for  a  state  office,  and  therefore  a 
contest  over  such  a  nomination  is  not  governed 
by  that  part  of  section  10  of  the  Illinois  Aus- 
tralian Ballot  Law  (2  Starr  &  Curt.  Annot.  Stat. 
1896,  c.  46,  par.  174),  which  provides  that  "  ob- 
jections or  other  questions  arising  in  relation 
thereto  in  the  case  of  nomination  of  state 
officers  shall  be  considered  by  the  secretary  of 
state  and  the  auditor  and  attorney-general, 
and   the  decision  of  the  majority  of  these 
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officers  shall  be  final."  Such  a  contest  is  gov- 
erned by  the  concluding  clause  of  the  section: 
"  Provided  that  in  cities,  towns,  or  villages 
having  a  board  of  election  commissioners  such 
questions  shall  be  considered  by  such  board, 
and  its  decision  shall  be  final."  People  v. 
Baird,  164  111.  533. 

Section  10  of  the  Illinois  Australian  Ballot 
Law  (2  Starr  &  Curt.  Annot.  Stat.  1896,  c.  46, 
par.  174),  provides  that  "  objections  or  ques- 
tions arising  in  the  case  of  nominations  of  can- 
didates for  county  offices  shall  be  considered 
by  the  county  judge,  county  clerk,  and  state's 
attorney  for  such  county,  and  the  decision  of 
a  majority  of  said  officers  shall  be  final." 
Schuler  v.  Hogan,  168  111.  369. 

Missouri.  —  As  to  the  power  of  the  secretary 
of  state  in  Missouri,  see  State  v.  Lesueur,  103 
Mo.  253,  infra. 

ATebraska.  —  Under  the  Nebraska  Australian 
Ballot  Law  (Act  of  March  4,  1891),  the  officer 
with  whom  a  certificate  of  nomination  is  filed 
has  authority  to  pass  on  objections  thereto. 
State  v.  Allen,  43  Neb.  651.  See  Comp.  Stat. 
Neb.  1897,  §  3037. 

New  York.  —  Under  the  New  York  Election 
Law,  where  two  factions  of  a  party  have  nomi- 
nated candidates,  each  of  whom  has  presented 
to  the  county  clerk  a  certificate  of  nomination 
and  made  objections  against  the  regularity  of 
his  opponent's  nomination,  it  is  the  duty  of  the 
county  clerk  in  the  first  instance  to  decide  the 
contest  and  determine  which  is  the  regularly 
nominated  candidate.  An  appeal  lies  to  the 
Supreme  Court.  Matter  of  Emmet,  150  N.  Y. 
538,  reversing  9  N.  Y.  App.  Div.  237.  See  also 
the  succeeding  notes  to  this  section. 

Officers  Without  Power  to  Pass  on  Nominations 
—  Nebraska.  —  Neither  canvassing  boards,  nor 
the  court  in  a  proceeding  for  a  mandamus  to 
compel  the  board  to  count  certain  votes,  can 
inquire  into  the  regularity  of  the  nomination 
of  candidates  or  the  sufficiency  of  their  certifi- 
cates of  nomination.  State  v.  Van  Camp,  36 
Neb.  91. 

Pennsylvania.  —  The  secretary  of  the  com- 
monwealth cannot  refuse  to  transmit  to  the 
local  authorities  the  names  of  candidates  whose 
certificates  of  nomination  have  been  filed  with 
him,  on  the  ground  that  the  parly  making  the 
nominations  did  not  poll  three  per  cent  of 
the  largest  entire  vote  cast  in  the  district  at  the 
last  preceding  election,  as  required  by  law, 
where  no  objections  to  the  validity  of  the  cer- 
tificates have  been  filed  in  the  court  which 
under  the  law  has  jurisdiction  to  try  such 
questions.  Robbins  v.  Harrity,  2  Pa.  Dist. 
Rep.  163.  The  tribunal  in  which  such  objec- 
tions should  have  been  filed  at  the  time  this 
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may  extend  to  all  matters  concerning  the  nomination,1  or  be  confined  to  mere 
matters  of  form  in  the  certificate  or  nomination  papers.2 

case  was  decided  was  the  Court  of  Common 
Pleas  of  Dauphin  county,  as  provided  by  the 
Act  of  June  19,  1891.  This  act,  however,  has 
been  repealed  by  the  Act  of  June  10,  1893 
(Pamph.  L.  419,  §  6),  under  which  the  objec- 
tions should  be  made  in  the  Court  of  Common 
Pleas  of  the  county  in  which  the  certificate  or 
paper  objected  to  has  been  filed. 

1.  Officer  May  Pass  upon  Matters  Both  of  Form 
and  of  Substance.  —  Leighton  v.  Bates  (Colo. 
1897)  50  Pac.  Rep.  856,  citing  Colo.  Laws  1897, 
P-  154- 

Under  the  Nebraska  Australian  Ballot  Law, 
the  secretary  of  state,  in  passing  upon  objec- 
tions to  a  certificate  of  nomination  for  a  public 
office,  is  not  confined  alone  to  the  considera- 
tion of  objections  as  to  matters  of  form,  but  has 
the  power  to  decide  from  extrinsic  evidence 
whether  the  candidate  named  in  such  certificate 
was  in  fact  nominated  by  a  convention  called 
and  held  in  accordance  with  the  precedents 
and  usages  of  a  political  party  which  cast  one 
per  cent  of  the  votes  of  the  state  at  the  last 
general  election,  or  by  a  faction  in  good  faith 
claiming  to  represent  a  party  casting  such  a 
percentage  of  the  votes  of  the  state.  State  v. 
Piper,  50  Neb.  25,  42,  following  State  v.  Allen, 
43  Neb.  651;  Phelps  v.  Piper,  48  Neb.  724. 

2.  Officer  May  Pass  upon  Matters  of  Form  Only 
—  England. — The  power  given  to  the  mayor 
of  a  town  by  section  1,  subsec.  3  of  the  Munici- 
pal Elections  Act  of  1875  (38  &  39  Vict.,  c.  40), 
is  only  to  decide  objections  to  the  paper  itself, 
such  as  matters  of  form,  and  does  not  extend 
to  the  decision  of  a  question  raised  by  objec- 
tion as  to  whether  the  papers  have  been  deliv- 
ered or  filed  within  the  proper  time.  Howes 
v.  Turner,  1  C.  P.  Div.  670. 

Colorado.  —  Section  13  of  the  Colorado  Aus- 
tralian Ballot  Law  of  1891  (Sess.  Laws  1891, 
p.'  148)  provided,  first,  that  all  certificates  of 
nomination  which  were  in  apparent  conformity 
to  the  act  should  be  deemed  valid  unless  objec- 
tion was  made  thereto;  second,  that  when  such 
objection  was  made  notice  should  be  given 
to  the  candidate;  third,  that  the  officer  with 
whom  the  original  certificate  was  filed  should 
pass  upon  the  same,  and  his  decision  should  be 
final,  provided  that  such  decision  should  be 
made  within  forty-eight  hours  after  the  objec- 
tion was  filed  and  that  any  objection  sustained 
might  be  remedied,  etc.  In  People  v.  District 
Ct.,  18  Colo.  26,  it  was  held  that  the  propercon- 
struction  of  this  section  was  that  the  officer  with 
whom  the  certificate  was  filed  (in  the  case  at 
bar  the  secretary  of  state)  was  empowered  by 
the  section  to  pass  only  upon  mere  matters  of 
form.  In  this  case  the  court,  per  Hayt,  C.  J., 
said:  "This  conclusion  is  supported  by  the 
following  among  other  reasons:  First,  under  it 
the  powers  of  the  secretary  are  confined  more 
nearly  within  the  usual  limitations  placed  upon 
the  powers  of  such  officers;  and  second,  the 
act  nowhere  provides  for  a  hearing  before  de- 
termination, while  the  notice  provided  for  is 
so  short  that  it  must  often  happen  that  the 
rights  of  candidates  would  be  determined  be- 
fore notice  could  be  given.  Again,  the  time 
in  which  this  must  all  be  done  and  a  decision 
rendered  is  so  restricted,  foriy-eight  hours, 
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that  it  seems  to  us  to  present  an  unanswerable 
argument  to  the  claim  made,  that  it  was  the 
intention  of  the  legislature  to  confer  such  ex- 
traordinary power  upon  the  secretary  of  state 
as  that  embraced  in  the  opposite  conclusion  — 
a  power  whereby  the  political  destinies  of  the 
state  might  be  determined;  a  power  so  vast, 
far-reaching,  and  potent  as  to  put  it  at  once 
upon  a  place  of  importance  in  comparison  with 
which  the  most  important  litigation  between 
individuals  appears  insignificant.  We  think 
the  construction  which  holds  that  the  secretary 
of  state  is  empowered  to  pass  upon  matters  of 
form  only  is  not  only  more  in  accordance  with 
the  general  spirit  of  the  act,  but  more  in  con- 
sonance with  the  better  reasoning  upon  the 
subject,  and  finds  support  from  the  authority 
given  for  curing  all  defects  to  which  objection 
may  be  sustained."  But  see  the  preceding 
note  as  to  the  effect  of  the  law  now  in  force  in 
Colorado. 

Missouri.  —  The  secretary  of  state  has  power 
to  determine  whether  a  certificate  of  nomina- 
tion by  a  convention  is  in  such  form  as  to 
authorize  its  being  filed.  State  v.  Lesueur,  103 
Mo.  253.  In  this  case  the  court,  per  Sherwood, 
P.  J.,  said:  "  Though  the  secretary  of  state  is 
a  ministerial  officer,  yet  he  does  not  for  that 
reason  occupy  the  attitude  of  a  mere  figure- 
head or  automaton,  moved  about  at  the  whim 
or  touch  of  every  eager  applicant  who  desires 
the  performance  of  duties  which  pertain  to  his 
office.  When  applied  to  for  the  discharge  of 
such  duties,  although  his  discretion  may  not 
reach  the  height  known  as  judicial,  and  there-' 
fore  uncontrollable  by  writ  of  mandamus,  yet 
it  cannot  be  doubted  that  some  portion  of  the 
qualities  and  attributes  of  discretion  neces- 
sarily inhere  in  the  discharge  of  his  official 
duties,  requiring  him  to  consider  before  acting 
and  to  search  and  inquire  before  reaching  or 
announcing  a  conclusion.  Any  other  theory 
would  be  wholly  inconsistent  with  the  proper 
and  orderly  discharge  of  his  official  duties." 

Pennsylvania.  —  Under  the  Pennsylvania  Act 
of  June  10,  1893  (Pamph.  L.  419),  city  commis- 
sioners cannot  refuse  to  accept  and  print  the 
names  contained  in  nomination  papers  because 
it  appears  upon  inspection  that  they  contain 
the  same  names  of  candidates  as  other  nomi- 
nation papers  previously  filed  by  other  parties 
or  bodies  of  voters.  The  only  power  of  refusal 
given  to  the  commissioners  is  under  section  6 
of  the  act,  in  case  the  paper  "  lacks  sufficient 
signatures  "  or  is  "  otherwise  manifestly  de- 
fective." Com.  <■.  Richmond,  5  Pa.  Dist.  Rep. 
647. 

Canada  Doctrine  —  Extent  of  Power  of  Return- 
ing Officer. —  In  McKay  v.  McDougall,  Hodg. 
El.  Cas.  (Ont.)  705,  10  Commons  Jour.  32,  the 
court,  per  W ilson,  J.,  said:  "  I  am  of  opinion 
the  returning  officer  is  both  a  ministerial  and 
a  judicial  officer.  He  has  not  now,  as  former- 
ly, to  hold  an  inquisition  into  the  capacity  or 
qualification  of  a  candidate  or  voter;  but  I  feel 
assured  if  a  person  appeared  and  was  nomi- 
nated, and  such  candidate  were  a  woman  or  a 
mere  child,  that  the  returning  officer  could  de- 
cline to  receive  such  a  nomination,  and  in  like 
manner  he  can  decline  to  receive  the  nomina- 
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Conclusiveness  of  Decision.  —  In  Ohio  the  decision  of  such  officer  is  conclusive  as 
to  all  questions  arising  in  reference  to  nominations.1  In  Colorado  and  Illinois 
it  is  conclusive  as  to  matters  concerning  the  form  of  the  certificate  of  nomina- 
tion or  nomination  papers,8  while  in  Colorado  such  officer's  decision  as  to 
m  ittcrs  of  substance  may  be  reviewed  by  the  courts.3 

Agreements  of  Candidates  or  Factions.  —  The  officers  designated  for  the  considera- 
tion of  objections  to  certificates  of  nomination  and  nomination  papers  have  no 
power  to  consider  and  enforce  written  agreements  made  by  the  candidates  and 
committees  of  opposing  factions  of  a  political  party,  providing  for  the  settle- 
ment of  their  differences,  and  for  a  determination  of  the  question  as  to  which 
set  of  candidates  is  entitled  to  a  place  on  the  official  ballot,  and  to  the  use  of 
the  part}'  name.  Agreements  of  candidates,  even  though  in  writing,  to  with- 
draw on  the  happening  of  a  certain  event  or  contingency,  cannot  be  considered 
or  enforced  by  such  special  tribunal.4 

(2)  Courts.  — The  jurisdiction  of  the  courts  in  these  matters  is  as  purely 
statutory  as  that  of  public  officers,5  and  must  be  invoked  in  the  manner  pre- 
scribed by  law.6    The  courts  will  pass  only  upon  matters  of  which  they  have 


tion  of  a  chief  justice  or  the  speaker  of  the 
senate.  I  think  also  he  may  refuse  a  nomina- 
tion paper  signed  by  less  than  twenty-five 
electors,  because  the  act  requires  that  the 
nomination  shall  be  by  twenty-five.  I  am  dis- 
posed to  think,  too,  he  can  reject  a  paper 
signed  by  twenty-five  if  it  were  declared  by 
the  candidate  that  the  paper  was  a  sham;  that 
the  names  were  those  of  persons  who  were  not 
electors  at  all,  and  never  had  been;  or  that 
half  the  names  were  forgeries;  and  if  there 
were  good  reasons  for  the  returning  officer  to 
believe  that  statement,  and  he  did  believe  it. 
It  is  not  every  paper  in  the  form  of  a  nomina- 
tion paper,  however  formally  it  may  be  pre- 
pared, that  is  to  govern  a  returning  officer,  for 
that  would  be  to  make  a  farce  of  the  whole 
proceeding,  and  to  put  parties  to  an  unneces- 
sary and  vexatious  expense,  when  it  was 
known  beforehand  that  it  would  be  all  to  no 
purpose." 

1.  Decision  upon  All    Matters  Conclusive.  — 

Where  objections  to  certificates  of  nomination 
have  been  submitted  by  the  board  of  deputy 
state  supervisors  to  the  state  supervisor  of 
election,  under  section  10  of  the  Ohio  Ballot  Law 
(90  Ohio  Laws  269),  his  decision  thereon  is  final 
and  the  board  of  deputy  state  supervisors  may 
be  compelled  by  mandamus  to  comply  there- 
with, even  though  a  Court  of  Common  Pleas 
has  enjoined  them  from  such  action.  In  such 
case  the  Court  of  Common  Pleas  has  no  juris- 
diction of  the  subject-matter,  and  its  order  of 
injunction  is  void.  State  v.  Miller,  (Ohio  1894) 
39  N.  E.  Rep.  24. 

2.  Decision  upon  Matters  of  Form  Final,  — 
Leighton  Bates,  (Colo.  1897)  50  Pac.  Rep. 
856,  citing  Colo.  Laws  1897,  p.  154;  Schuler  v. 
Hogan,  168  111.  369.  2  Starr  &  Curt.  Annot. 
Stat.  111.  1896,  c.  46,  par.  174. 

3.  Decision  upon  Matters  of  Substance  Review- 
able. —  Leighton  v.  Bates,  (Colo.  1897)  50  Pac. 
Rep.  856,  citing  Colo.  Laws  1897,  p.  154.  See 
also  infra,  this  section,  Courts. 

4.  Officers  Cannot  Enforce  Agreements  of  Candi- 
dates or  Factions.  —  Sims  v.  Daniels,  57  Kan. 
552. 

5.  What  Courts  Have  Jurisdiction.  —  New  York 

Laws  1896,  c.  909,  §  56,  provides  that  "  any 
questions  arising  with  reference  to  any  device. 
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or  to  the  political  party  or  other  name  desig- 
nated in  any  certificate  of  nomination  filed 
pursuant  to  the  provisions  of  this  section,  or 
of  section  fifty-seven  of  this  article,  or  with 
reference  to  the  construction,  validity,  or 
legality  of  any  such  certificate,  shall  be  deter- 
mined in  the  first  instance  by  the  officer  with 
whom  such  certificate  of  nomination  is  filed. 
Such  decision  shall  be  in  writing,  and  a  copy 
thereof  shall  be  sent  forthwith  by  mail  by  such 
officer  to  the  committee,  if  any,  named  upon 
the  face  of  such  certificate,  and  also  to  each 
candidate  nominated  by  any  certificate  of 
nomination  affected  by  such  decision.  The 
Supreme  Court,  or  any  justice  thereof,  within 
the  judicial  district,  orany  county  judge  with- 
in his  county,  shall  have  summary  jurisdiction, 
upon  complaint  of  any  citizen,  to  review  the 
determination  and  acts  of  such  officer,  and  to 
make  such  order  in  the  premises  as  justice 
may  require,  but  such  order  must  be  made  on 
or  before  the  last  day  fixed  for  filing  certificates 
of  nominations  to  fill  vacancies  with  such 
officer  as  provided  in  subdivision  one  of  section 
sixty-six  of  this  article.  Such  a  complaint 
shall  be  heard  upon  such  notice  to  such  officer 
as  the  said  court  or  justice  or  judge  thereof 
shall  direct."  In  Matter  of  Fairchild,  151  N. 
Y.  359,  reversing  9  N.  Y.  App.  Div.  624,  it  was 
held  that  the  district  and  county  referred  to  in 
this  statute  are  those  within  which  the  com- 
plainants and  respondents  reside,  and  where 
the  transaction  arose  which  was  the  subject  of 
the  determination. 

Where  two  contending  factions  of  a  party 
have  made  rival  nominations  and  have  selected 
the  same  emblem  for  use  upon  the  official  bal- 
lot, and  the  secretary  of  state  has  decided  the 
controversy  by  excluding  one  ticket  from  the 
official  ballot,  the  District  Court  has  jurisdic- 
tion to  hear  and  determine  the  application  of 
the  defeated  faction  for  relief  as  such  a  contro- 
versy is  embraced  within  the  amendment  of 
the  Australian  ballot  law  adopted  in  1894. 
People  v.  District  Ct.,  23  Colo.  150. 

6.  Jurisdiction  Must  Be  Invoked  in  Manner 
Prescribed  by  Statute.  —  Section  6  of  the  Penn- 
sylvania Act  of  June  19,  1891,  declared  that  in 
certain  cases  objections  to  the  validity  of  cer- 
tificates of  nomination  or  nomination  papers, 
j  Volume  X. 


Nominations. 


ELECTIONS. 


Objections  to  Nominations. 


a  clear  grant  of  jurisdiction.1  In  Nczv  York  the  courts  have  no  original  juris- 
diction in  respect  to  the  filing  of  certificates  of  nomination.  The  power  vested 
in  them  is  simply  to  "review"  the  decision  of  the  officer  with  whom  the  certifi- 
cate is  filed.2 

(3)  Party  Tribunals.  —  The  decision  of  disputes  as  to  party  nominations 
sometimes  rests  with  the  party  whose  nomination  is  claimed.3  Under  the 
Pennsylvania  law  the  decision  of  the  party  tribunals  in  such  matters  is  final,  in 
the  absence  of  fraud,4  but  under  the  New  York  statute  the  decision  of  the 
party  authorities  is  not  binding  upon  the  court  when  an  appeal  is  taken 
therefrom.5 


other  than  objections  a;;  to  form  or  apparent 
conformity  to  the  act,  should  "  be  filed  in  the 
Court  of  Common  Pleas  of  Dauphin  county." 
It  was  held  that  the  jurisdiction  of  the  court, 
being  purely  statutory,  depended  upon  the 
fact  of  objections  being  filed  therein,  and  that 
it  could  not  decide  any  questions  where  no 
objections  had  been  filed.  Van  Storch's 
Nominations,  2  Pa.  Dist.  Rep.  7.  The  act 
under  which  this  decision  was  made  was  re- 
pealed by  the  Act  of  June  10,  1893  (Pamph. 
L.  419),  under  which  such  objections  are  filed 
in  the  Court  of  Common  Pleas  of  the  county  in 
which  the  certificate  or  paper  objected  to  has 
been  filed. 

Manner  of  Invoking  Jurisdiction.  —  The  provi- 
sion of  New  York  Laws  1895,  c.  810,  §  65  (re- 
pealed by  Laws  1896,  c.  909),  that  written 
objections  to  any  certificate  of  nomination 
might  be  filed  in  the  office  in  which  the  certifi- 
cate was  filed  within  three  days  after  the  filing 
of  the  certificate,  was  not  exclusive,  for  sec- 
tion 56  of  the  same  act  provides  that  "  the 
Supreme  Court  or  any  justice  thereof  within 
the  judicial  district,  or  any  county  judge  within 
his  county,  shall  have  summary  jurisdiction 
upon  complaint  of  any  citizen  to  review  the 
determination  and  acts  of  such  officer."  Fern- 
bacher  v.  Roosevelt,  90  Hun  (N.  Y.)44i,  affirm- 
ing 14  Misc.  Rep.  (N.  Y.)  199. 

1.  Courts  Cannot  Pass  upon  Matters  as  to 
Which  They  Have  No  Grant  of  Jurisdiction.  — 
The  jurisdiction  given  to  the  Court  of  Com- 
mon Pleas  by  the  Pennsylvania  Election  Law 
(Act  of  June  10,  1893,  Pamph.  L.  419)  to  con- 
sider and  pass  upon  objections  to  certificates 
of  nomination  and  nomination  papers  extends 
only  to  such  matters  as  come  strictly  within 
the  provision  of  the  act;  and  therefore  the 
court  cannot  consider  an  objection  that  there 
is  no  vacancy  in  the  office  for  which  nomina- 
tions have  been  made.  Shenandoah,  etc., 
Nominations,  6  Pa.  Dist.  Rep.  156. 

Under  the  Pennsylvania  Act  of  June  19, 
1891  (repealed  by  Act  of  June  10,  1893,  Pamph. 
L.  419),  the  Court  of  Common  Pleas  of  Dau- 
phin county  was  without  jurisdiction  to  con- 
sider objections  to  a  nomination  paper,  on  the 
ground  that  it  used  words  to  describe  or  desig- 
nate the  party,  policy,  or  political  appellation 
represented  by  the  candidate  named  therein, 
identical  with  or  similar  to  words  used  for  the 
like  purpose  in  certificates  of  nominations 
made  by  a  convention  of  delegates  of  a  politi- 
cal party  vvhich,  at  the  last  preceding  election, 
polled  three  per  cent  of  the  largest  vote  cast. 
Jobcs's  Nomination,  2  Pa.  Dist.  Rep.  8. 

What  Matters  Will  Be  Inquired  Into.  —  In  in- 
quiring into  the  validity  of  a  nomination  under 
the  Pennsylvania  Act  of  June  10,  1893  (Pamph. 


L.  419)  the  court  will  consider  whether  the 
organization  with  which  the  alleged  nomina- 
tion purports  to  have  originated  had  the  legal 
right  to  make  it;  whether  the  proceedings 
resulting  in  the  nomination  were  conducted 
according  to  the  rules  prescribed  for  the  govern- 
ment of  the  party;  whether  the  result  as  cer- 
tified is  the  true  one ;  and  whetherthe  certificate 
is  in  itself  sufficient  under  the  law.  Com.  v. 
Mansfield,  iS  Pa.  Co.  Ct.  Rep.  428. 

2.  No  Original  Jurisdiction  in  New  York.  — 
Matter  of  Cuddeback,  3  N.  Y.  App.  Div.  103. 
The  rule  set  out  in  the  text  remains  the  same 
under  New  York  Laws  1896,  c.  909,  which  re- 
pealed Laws  1895,  c.  810,  under  which  this 
decision  was  rendered. 

3.  Who  Are  Party  Authorities.  —  There  having 
been  some  alleged  irregularity  in  the  selection 
or  appointment  of  a  certain  person  as  a  mem- 
ber of  the  district  executive  committee  of  a 
party  in  a  certain  district,  the  state  committee 
of  the  party  adopted  a  resolution  as  follows: 
"  Resolved,  that  the  action  of  the  state  central 
committee  in  organizing  the  city  and  county, 
executive  committee  of  the  fifth  district  is 
approved,  and  was  in  all  respects  legal  and  in 
accordance  with  Democratic  precedents  and 
party  law;  and  the  said  action  is  now  fully 
ratified  and  approved,  and  the  executive  com- 
mittee of  which  J.  T.  Oneal  is  chairman  is  the 
duly  constituted  Democratic  executive  com- 
mittee of  the  district  composed  of  Louisville 
and  Jefferson  county,  and,  as  such,  had  full 
power  and  authority  to  order  a  primary  elec- 
tion for  the  nomination  of  Democratic  candi- 
dates for  said  election  for  said  district,  and  all 
its  acts  are  ratified  and  approved."  It  was 
held  that  this  action  of  the  state  convention 
was  a  conclusive  recognition  of  the  Oncal  com- 
mittee as  the  governing  authority  of  the  Demo- 
cratic party  in  the  district  in  question,  and  that 
therefore  it  had  authority  to  decide  a  contest 
of  a  nomination  under  section  1563  of  the  Re- 
vised Statutes  of  Kentucky,  providing  that  "  in 
all  cases  of  a  tie  vote  or  contest,  the  committee 
or  governing  authority  of  the  political  party 
holding  such  primary  election  shall  have  the 
power  to  hear  and  determine  such  contest  and 
decide  who  shall  be  entitled  to  the  nomination." 
Cain  v.  Page,  (Ky.  1897)  42  S.  W.  Rep.  336. 

4.  Decision  of  Party  Tribunals  Final  —  Pennsyl- 
vania. —  Under  the  Pennsylvania  Flection  Law 
(Act  of  June  10,  1893,  Pamph.  L.  419)  the  de- 
cision of  the  party  tribunals  having  authority 
from  the  party  to  correct  and  certify  the  result 
of  a  primary  election  is,  in  the  absence  of 
fraud,  final.  Com.  v.  Mansfield,  iS  Pa.  Co. 
Ct.  Rep.  428. 

5.  Decision  Not  Binding  on  Courts  —  New  York. 
—  Under  section  56  of  the  New  York  Flection 
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Agreement  to  Abide  by  Decision  of  Party  Tribunals.  —  Where  contestants  of  a  nomina- 
tion have  submitted  to  an  assumption,  by  the  state  central  committee  of  the 
party,  of  authority  to  settle  their  differences,  and  have  agreed  in  writing  that 
it  should  do  so,  and  that  they  would  abide  by  its  decision,  such  decision  is 
binding  upon  them,  and  they  are  estopped  from  resorting  to  any  other  tribunal.1 

b.  Who  May  Raise  Objections.  —  In  New  York  it  has  been  held  that 
any  citizen,  being  presumably  a  voter,  has  the  right  to  raise  objections  to 
nominations.2  But  in  Pennsylvania  it  is  held  that  objections  can  be  raised 
only  by  one  who  is  a  member  of  the  party  by  which,  and  a  resident  within  the 
district  for  which,  a  nomination  is  made.3 

Acquiescence  of  a  candidate  for  a  nomination  in  the  proceedings  of  a  party 
caucus  may  preclude  him  from  afterwards  raising  objections  to  the  regularity 
thereof.4 

c.  Time  FOR  Objecting.  —  The  time  for  raising  objections  to  a  nomina- 
tion is  usually  fixed  by  statute  at  a  certain  number  of  days  after  the  certificate 
of  nomination  or  nomination  paper  is  filed,5  and  it  is  sometimes  further  pro- 
vided that  if  no  objections  be  filed  within  the  prescribed  time,  the  certificate 
or  paper,  if  in  apparent  conformity  with  the  statutory  requirements,  shall  be 
deemed  to  be  valid.6 

d.  NOTICE.  —  The  Pennsylvania  election  law  requires  that  a  candidate 
whose  nomination  is  about  to  be  contested  shall  be  served  with  notice  of  the 
objections.  Constructive  service  of  such  notice  is  sufficient.7  It  is  not  neces- 
sary that  the  nominee  should  have  notice  of  the  filing  of  the  objections,  but 
only  of  the  objections  themselves.8    An  objection  that  proper  notice  of  the 


Law  (Laws  1896,  c.  909),  which  provides  that 
where  a  question  arises  as  to  who  is  the  can- 
didate of  a  party,  and  an  appeal  is  taken  to 
the  courts  or  a  justice,  the  court,  justice,  or 
judge  reviewing  such  decision  shall  "  make 
such  order  in  the  premises  as  justice  may  re- 
quire," the  decision  of  the  authorities  of  the 
party  is  not  binding  upon  the  court.  Matter 
of  Heacock,  18  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  311. 

1.  Agreement  to  Abide  by  Decision  of  Party  Au- 
thorities. —  State  v.  Lesueur,  103  Mo.  253. 

2.  New  York  Doctrine  —  Any  Citizen  May  Raise 
Objections.  —  Fernbacher  v.  Roosevelt,  90  Hun 
(N.  Y.)  441,  affirming  14  Misc.  Rep.  (N.  Y.) 
199. 

3.  Pennsylvania  Rule  —  Objector  Must  Belong 
to  Party  and  Reside  in  District.  —  Re  Winton 
Nominations,  2  Lack.  Leg.  N.  (Pa.)  13. 

4.  Acquiescence  May  Preclude  Objections.  —  A 

person  who  was  a  candidate  for  a  nomination 
at  his  party  caucus  cannot  afterwards  object 
to  the  regularity  of  such  caucus  because  votes 
of  persons  not  members  of  the  party  were  re- 
ceived thereat,  where  he  was  cognizant  of  such 
fact  at  the  time  of  the  caucus,  but  made  no 
objection.  Re  Winton  Nominations,  2  Lack. 
Leg.  N.  (Pa.)  13. 

5.  Time  for  Objecting.  —  Section  233  of  the 
New  Jersey  Election  Act  declares  that  if  objec- 
tion is  to  be  raised  before  the  city  clerk  to  a 
nomination  filed  with  him,  the  objections  must 
be  presented  to  him  in  writing  within  five  days, 
and  notice  given  by  him  to  the  candidate. 
Hoos  v.  O'Donnell,  60  N.  J.  L.  35. 

"Waiver  of  Objections.  —  In  Schuler  v.  Hogan, 
168  111.  369,  the  court,  per  Magruder,  J.,  said: 
"  Where  a  candidate  for  public  office  makes 
no  objection  to  the  certificate  of  nomination  of 
his  opponent  before  the  election,  when  the 
statute  provides  for  the  time  and  mode  of  pre- 


senting such  objections,  he  should  be  re- 
garded as  having  waived  all  objections  that 
may  exist  to  the  presence  on  the  official  ballot 
of  any  names  of  nominees  not  properly  en- 
titled to  be  there." 

6.  Presumption  of  Validity  —  Conclusiveness.  — 
In  Nebraska  an  objection  that  the  convention, 
primary  meeting,  committee,  or  electors  nomi- 
nating a  candidate  for  a  public  office  had  not, 
the  legal  authority  to  make  such  nominations 
must  be  made  before  the  election  and  within 
three  days  after  the  certificate  of  nomination 
or  nomination  paper  is  filed.  If  no  such  ob- 
jection is  made  the  legal  authority  to  make  the 
nomination  will,  in  the  absence  of  fraud,  be 
conclusively  presumed,  where  the  certificate  is 
in  apparent  conformity  with  the  provisions  of 
the  election  laws,  for  Comp.  Stat.,  c.  26,  §  136, 
in  force  in  1893  (Comp.  Stat.  1897,  c.  26, 
§  137),  provides  that  aii  certificates  of  nomina- 
tion which  are  in  apparent  conformity  with  the 
provisions  of  the  election  law  shall  be  deemed 
valid  unless  objection  is  made  thereto  within 
three  days  after  their  being  filed.  State  v. 
Norris,  37  Neb.  299. 

7.  Constructive  Service.  —  The  Pennsylvania 
Act  of  June  10,  1893  (Pamph.  L.  422),  requir- 
ing service  upon  a  candidate  of  notice  of  ob- 
jections to  his  nomination,  does  not  specify 
the  manner  of  service,  and  therefore  the  court 
will  follow  the  analogy  of  other  statutes  relat- 
ing to  service.  Thus,  where  the  candidate 
could  not  be  found  after  several  attempts  and 
various  inquiries,  and  a  copy  of  the  objections 
was  left  with  his  wife,  its  contents  being  ex- 
plained to  her,  it  was  held  that  the  service  was 
sufficient.  Critchfield's  Nomination,  3  Pa. 
Dist.  Rep.  761,  15  Pa.  Co.  Ct.  Rep.  415. 

8.  Notice  of  Filing  Not  Necessary.  —  Thomas's 
Nomination  Paper,  6  Pa.  Dist.  Rep.  652,  20 
Pa.  Co.  Ct.  Rep.  165.    The  court  added,  how- 
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hearing  of  objections  to  a  certificate  of  nomination  was  not  given  cannot 
be  raised  where  all  of  the  persons  interested  appeared  at  such  hearing,  and  no 
objection  was  there  raised  to  the  regularity  of  the  proceeding.1 

e.  Objections  Must  Be  Specific.  —  Objections  to  nomination  papers 
must  be  specific,  and  an  objection  that  a  large  number  of  signatures  thereon 
are  not  genuine,  without  stating  the  number  or  specifying  which  signatures  are 
referred  to,  is  insufficient.2 

/.  Objections  Must  Be  Material.  —  A  court  will  not  entertain  objec- 
tions to  a  nomination  paper  which,  even  if  sustained,  would  not  avail  to  set  it 
aside.3 

g.  Trial  of  Objections  —  (i)  Manner  of  Trial.  — The  court,  in  review- 
ing the  decision  of  the  officer  with  whom  a  certificate  of  nomination  has  been 
filed  as  to  the  validity  of  objections  thereto,  may  try  the  matter  de  novo  and 
hear  evidence,  even  though  no  evidence  was  heard  by  the  officer  whose  decision 
is  under  review.4 

(2)  Evidence.  —  It  is  usually  considered  that  a  certificate  of  nomination  or 
nomination  paper,  duly  filed  and  in  apparent  conformity  to  the  statutory 
requirements,  is  prima  facie  evidence  of  the  valid  nomination  of  the  person 
named  therein.5  But  nomination  papers  may  be  attacked  by  affidavits  of  per- 
sons whose  names  appear  thereon  that  they  did  not  sign  the  same,  or  the  oath 
thereto  annexed,6  or  by  testimony  of  the  officer  before  whom  the  required 
oath  of  residence  and  qualification  was  taken  by  the  signers,  that  he  inadvert- 
ently failed  to  swear  some  of  them.7 

(3)  When  Vote  Cast  at  Primary  May  Be  Decisive  of  Contest.  —  It  has  been 
said  that  when  conflicting  claims  to  a  nomination  are  nearly  evenly  balanced, 
and  a  decision  according  to  technical  rules  would  be  difficult,  the  court  will 
allow  the  fact  that  one  candidate  carried  the  district  at  the  primary  election  by 
a  decided  majority  to  be  decisive  of  the  question.** 


ever,  that  it  was  a  good  practice,  which  should 
be  followed,  to  embody  in  the  notice  of  objec- 
tions a  statement  that  they  are  to  be  filed  in  a 
particular  court. 

1.  Waiver  of  Objections  as  to  "Want  of  Notice.  — 
Wilkes-Barre  Tp.  Nominations,  7  Kulp  (Pa.) 
520. 

2.  Objections  Must  Be  Specific.  —  Ewing's 
Nomination,  3  Pa.  Dist.  Rep.  477,  13  Pa.  Co. 
Ct.  Rep.  638.  In  this  case  the  court  held  that 
an  objection  to  nomination  papers  that  they 
"  contain  the  names  of  a  large  number  of  per- 
sons in  the  handwriting  of  other  than  the  per- 
son whose  name,  residence  and  occupation  is 
signed  thereto,  and  that  the  names  are  signed 
by  other  than  the  person  who  purports  to  have 
signed,"  and  that  the  number  of  such  names 
was  such  as  to  render  the  nomination  paper  in- 
valid if  they  were  excluded,  was  insufficient, 
where  it  did  not  specify  which  of  the  signa- 
tures were  thus  invalid,  or  the  number  of  the 
invalid  signatures. 

3.  Objections  Insufficient  if  Sustained  Will  Not 
Be  Considered.  —  Saunders's  Nomination,  5  Pa. 
Dist.  Rep.  661,  18  Pa.  Co.  Cl.  Rep.  229. 

4.  Trial  De  Novo.  —  Leighton  v.  Bates,  (Colo. 
1897)  50  Pac.  Rep.  856. 

5.  Certificate  or  Nomination  Paper  Prima  Facie 
Evidence  of  Nomination.  —  The  provision  of 
section  10  of  the  Illinois  Australian  Ballot  Law 
(2  Starr  &  Curt.  Annot.  Stat.  1896,  c.  46,  par. 
174)  that  "  the  certificates  of  nomination  and 
nomination  papers,  being  so  filed  and  being  in 
apparent  conformity  with  the  provisions  of  this 
act,  shall  be  deemed  to  be  valid  unless  objec- 
tion thereto  is  duly  made  in  writing,"  makes 


the  certificate  prima  facie  evidence  of  a  valid 
nomination.  Schuler  v.  Hogan,  168  Jll. 
3°9- 

A  certificate  of  nomination  regular  on  its 
face  and  filed  with  the  proper  officer  is  prima 
facie  evidence  of  the  nomination  of  the  person 
so  certified.  And  this  evidence  is  not  over- 
thrown by  the  testimony  of  the  secretary  of 
the  committee  which  made  the  nomination, 
having  been  authorized  to  do  so  by  a  conven- 
tion of  the  party,  that  he  was  not  present  at 
any  meeting  of  the  committee  when  a  formal 
resolution  was  offered  and  a  vote  taken  for  the 
nomination  of  such  person,  but  that  he  was 
present  at  a  committee  meeting  when  such 
person  received  the  nomination,  that  his 
nomination  was  decided  on  several  times,  and 
that  several  members  of  the  committee  told 
him  that  such  person  was  nominated.  State 
v.  Benton,  13  Mont.  306. 

6.  Denial  of  Signature  by  Persons  Whose  Names 
Appear  on  Paper.  —  In  a  contest  over  an  al- 
leged nomination  by  electors'  certificate,  affi- 
davits of  persons  whose  names  appeared 
thereon  that  they  never  signed  either  the  cer- 
tificate or  the  oath  annexed  thereto  should  be 
received  in  evidence,  and,  standing  uncontra- 
dicted, require  the  deduction  of  such  names 
from  the  certificate.  Matter  of  Adams,  21 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  396. 

7.  Evidence  that  Signers  Were  Not  Properly 
Sworn.  —  Matter  of  Adams,  21  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  396. 

8.  When  Vote  Cast  at  Primary  May  Be  Decisive 
of  Contest.  —  Tilbrook's  Nomination,  5  Pa. 
Dist.  Rep.  660. 
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//.  Appeals.  —  Under  the  New  York  election  law,  an  appeal  lies  to  the 
Appellate  Division  of  the  Supreme  Court  from  an  order  made  by  a  justice  of 
the  Supreme  Court  reviewing,  as  to  its  validity,  the  determination  of  the 
officer  with  whom  a  certificate  of  nomination  was  filed.1  Under  the  Colorado 
election  law,  which  makes  the  decision  of  the  trial  court  upon  objections  to 
nominations  final,  subject  only  to  review  by  the  Supreme  Court  in  its  discre- 
tion, the  Supreme  Court  will  not  set  aside  findings  of  the  trial  court  upon 
conflicting  evidence.3 

i.  Nominations  Cannot  Be  Collaterally  Attacked.  —  A  party  cer- 
tificate of  nomination  cannot  be  collaterally  attacked  in  the  absence  of  any 
allegations  of  fraud.3 

j.  Rival  Nominations  by  Contending  Factions  of  a  Party.  —  It  is 
a  general  rule  that  where  two  or  more  factions  of  a  political  party  have  each 
nominated  candidates  for  the  same  office,  and  have  certified  such  nominations 
to  the  proper  officer,  in  due  form  of  law,  he  should  not  inquire  into  the  regu- 
larity of  the  convention  held  by  either  faction,  but  both  tickets  should  be 
placed  upon  the  ballot,  such  practice  being  in  harmony  with  the  rule  which 
requires  courts  in  cases  of  doubt  to  adopt  that  construction  which  affords  to 
the  citizen  the  greater  liberty  in  casting  his  ballot.4 

What  Investigations  Will  Be  Made.  —  The  courts  will  not  decide  which  of  two  rival 
conventions  is  the  regular  convention  of  the  party  when  both  were  called  and 
held  in  accordance  with  the  precedents  and  usages  of  the  party,  and  each  claims, 
in  good  faith  to  represent  the  party,  since  that  is  not  a  subject  of  judicial 
inquiry;  but  in  a  proper  case  they  will  determine  whether  nominations  were  in 
fact  made  by  a  de  facto  convention  of  the  party,  even  though  to  do  so  may 
lead  to  an  investigation  of  political  methods.5 

Decision  as  to  Use  of  Party  Emblem.  —  In  Colorado  and  New  York,  where  contend- 
ing factions  of  a  political  party,  presenting  rival  nominations  for  the  same 


1.  Appeals.  —  Matter  of  Emmet,  150  N.  Y. 
538,  reversing  9  N.  Y.  App.  Div.  237.  In  this 
case  it  was  further  held  that  the  provisions  of 
the  election  law  (New  York  Laws  1896,  c. 
909,  §  56).  that  an  order  reviewing  the  deter- 
mination of  the  officer  with  whom  a  contested 
certificate  of  nomination  has  been  filed  must 
be  made  on  or  before  the  last  day  fixed  for 
filing  certificates  of  nominations  to  fill  vacan- 
cies with  such  officer,  applies  only  to  the 
original  order  of  review  provided  for  therein, 
and  does  not  limit  the  time  within  which  the 
Appellate  Division  of  the  Supreme  Court  may 
entertain  and  adjudicate  an  appeal  from  such 
original  order. 

2.  Findings  of  Trial  Court  on  Conflicting  Evi- 
dence Will  Not  Be  Disturbed.  —  Leighton  v. 
Bates,  (Colo.  1897)  50  Pac.  Rep.  858. 

3.  Nominations  Cannot  Be  Collaterally  Attacked. 
—  Thomas's  Nomination  Paper,  6  Pa.  Dist. 
Rep.  652,  20  Pa.  Co.  Ct.  Rep.  165. 

4.  No  Decision  Should  Be  Made  Between  Rival 
Factional  Nominations — Colorado.  — People  v. 
District  Ct.,  [8  Colo.  26;  People  v.  McGaffey, 
23  Colo.  156. 

Kansas.  —  Sims  v.  Daniels,  57  Kan.  552. 
Michigan.  — Shields  v.  Jacob,  88  Mich.  164. 
Montana. — State    v.    Johnson,    18  Mont. 
556. 

Nebraska. — State  v.  Allen,  43  Neb.  651; 
Phelps  v.  Piper,  48  Neb.  724;  State  v.  Piper, 
50  Neb.  25,  42. 

New  York.  —  People  v.  Roosevelt,  151  N.  Y. 
369,  affirming  9  N.  Y.  App.  Div.  626,  41  N.  Y. 
Supp.  572. 


Oregon.  —  Sears  v.  Kincaid,  (Oregon  1898) 
53  Pac.  Rep.  303. 

In  State  v.  Johnson,  18  Mont.  556,  the  regu- 
larly elected  delegates  to  a  county  Republican 
convention  assembled  in  response  to  a  call, 
but  were  unable  to  agree  on  an  organization. 
Confusion  and  some  violence  resulted  and 
thereupon  a  portion  of  the  delegates  withdrew 
and  assembled  at  another  place,  still  claiming 
to  act  under  a  regular  call.  This  convention 
nominated  a  ticket  under  the  name  of  the 
Silver  Republican  party.  The  court  refused 
to  enjoin  the  printing  of  this  ticket  on  the  offi- 
cial ballot,  saying  that  "  such  a  contention, 
under  all  the  facts  of  the  case,  it  is  well  to 
leave  to  the  electors  to  determine.  They  can- 
not well  be  misled,  because  the  names  of  the 
two  factions  should  appear  under  different 
names  on  the  ballot,  and  each  faction  will 
appear  but  once." 

Contrary  Doctrine.  —  In  California  it  has  been 
held  that  when  two  or  more  bodies  claiming  to 
be  the  convention  of  a  party  have  each  filed 
nominations  for  offices,  the  registrar  must  de- 
termine in  the  first  instance  which  of  the  con- 
ventions does  in  fact  represent  the  party,  and 
he  may  exclude  the  other  nomination  or  nomi- 
nations. McDonald  v.  Hinton,  114  Cal.  484; 
Beatty,  C.  J.,  and  Harrison  and  Garoutte,  JJ., 
dissenting.  Garoutte,  J.,  in  his  dissenting 
opinion,  considered  that  it  was  the  duty  ol  the 
registrar  to  file  all  certificates  which  upon 
their  face  complied  with  the  statute. 

5.  What  Investigations  Will  Be  Made.  —  State 
v.  Piper,  50  Neb.  42,  per  Norval,  J. 
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office,  claim  the  same  party  emblem  for  use  on  the  ballot,  the  officer  with 
whom  the  nomination  certificates  are  filed  may  determine  which  faction  is 
entitled  to  the  use  of  such  emblem.1 

X.  Election  Officers —  1.  In  General.  — ■  The  statutes  in  the  various  states 
provide  for  the  appointment  or  election  of  certain  election  officers,  such  as 
commissioners,  judges,  inspectors,  clerks,  canvassing  boards,  etc.  For  con- 
gressional elections,  an  act  of  Congress  formerly  provided  for  the  appointment 
of  federal  supervisors  and  special  deputy  marshals,8  but  this  act  has  been 
repealed.3 

Scope  of  This  Section.  —  In  this  section  will  be  treated  generally  questions 
relating  to  the  qualification,  appointment,  powers,  rights,  and  liabilities  of 
these  officers,  and  the  effect  on  elections  of  disqualification,  misconduct,  and 
irregularities  on  their  part.  Their  powers  and  duties  with  respect  to  particular 
acts  are  considered  in  other  sections. 

2.  Election  or  Appointment,  Tenure,  and  Removal  —  Election  or  Appointment.  — 
The  statutes  prescribe  the  manner  in  which  election  officers  shall  be  elected  or 
appointed,  and,  in  the  latter  case,  the  particular  officer  or  board  by  whom  the 
appointment  must  be  made.  Decisions  construing  particular  statutes  are  cited 
in  the  note  below.4 


1.  Decision  as  to  Use  of  Party  Emblem.  —  Peo- 
ple v.  District  Ct.,  23  Colo.  150;  People  v. 
Roosevelt,  151  N.  Y.  369,  affirming  9  N.  Y. 
App.  Div.  626,  41  N.  Y.  Supp.  572.  See  also 
Matter  of  Emmet,  150  N.  Y.  538,  reversing  9 
N.  Y.  App.  Div.  237. 

Selection  of  New  Emblem.  —  Section  56  of  the 
New  York  Election  Law  (Laws  1896,  c.  909) 
provides  that:  "  If  there  be  a  division  within 
a  party,  and  two  or  more  factions  claim  the 
same  or  substantially  the  same  device  or 
name,  the  officer  aforesaid  shall  decide  be- 
tween such  conflicting  claims,  giving  prefer- 
ence of  device  and  name  to  the  conveniion  or 
primary,  or  committee  thereof,  recognized  by 
the  regularly  constituted  party  authorities;  and 
if  the  other  faction  or  factions  shall  present  no 
other  device  or  party  name,  the  said  officer 
shall  select  a  different  device  and  party  name 
for  each  such  other  faction,  which  shall  be 
used  upon  the  ballots  to  distinguish  its  ticket. 
If  two  or  more  conventions  are  called  by  dif- 
ferent authorities,  each  claiming  to  represent 
the  same  party  for  that  purpose,  the  said  officer 
shall  select  a  suitable  device  and  party  name 
to  distinguish  the  candidates  of  one  faction 
from  those  of  the  other,  and  the  ballots  shall 
be  printed  accordingly."  This  provision  re- 
fers as  well  to  a  contest  between  two  or  more 
political  conventions  each  claiming  to  repre- 
sent the  entire  party  in  a  given  territory  or 
district  as  to  nominations  by  factions  within  a 
party.  People  v.  Roosevelt,  151  N.  Y.  369, 
affirming  9  N.  Y.  App.  Div.  626.  41  N.  Y.  Supp. 
572. 

2.  Federal  Supervisors  and  Special  Deputy  Mar- 
shals. —  Rev.  Stat.  U.  S.,  §§  2005-2031. 

3.  Act  of  February  8,  1894,  2  Supp.  Rev. 
Stat.  171. 

4.  Election  or  Appointment  of  Officers  —  Con- 
struction of  Particular  Statutes  —  Maryland.  — 
Acts  Md.  1896,  c.  202,  providing  a  new  scheme 
for  all  elections  in  the  state,  and  repealing  all 
inconsistent  laws,  but  providing  (section  13) 
that  in  any  city  other  than  Baltimore,  in  which 
the  municipal  elections  "  are  now  regulated  by 
the  public  local  laws  of  the  state,"  the  conduct 
of  such  elections  shall  continue  to  be  so  rcgu 


lated,  and  such  local  law  shall  continue  in- 
force,  did  not  repeal  Acts  of  1894,  c.  533, 
which,  after  declaring  that  certain  statutes 
should  not  apply  to  municipal  elections  in  the 
city  of  Annapolis,  provided  that  the  city 
should  appoint  the  judges  and  clerks  of  its 
municipal  elections;  that  in  performing  their 
duties  they  should  conform  to  the  provisions 
of  the  code,  and  relieved  the  supervisors  of 
election  in  Anne  Arundel  county  of  duties  in 
connection  with  such  elections.  Jones  v. 
Munroe,  86  Md.  333. 

For  a  construction  of  the  Maryland  Act  of 
1890,  c.  538,  §  152,  and  the  Act  of  1892,  c.  701, 
providing  for  the  appointment  of  ballot  clerks, 
see  Sudler  v.  Lankford,  82  Md.  142. 

Michigan.  —  In  Michigan,  when  the  com- 
mon council  of  a  city  redistricts  it  for  election- 
purposes,  the  election  of  inspectors  is  not 
governed  by  the  Act  of  1897,  §  2,  providing 
that  any  vacancy  in  the  number  of  inspectors 
caused  by  failure  to  elect  by  ballot,  or  by  re- 
moval, or  both,  may  be  filled  by  a  viva  vocf 
vote  at  the  opening  of  the  polls,  but  by  Pub. 
Acts  1891,  No.  190,  p.  257,  providing  that  in 
cities  so  divided  all  matters  shall  be  provided 
for  by  ordinance,  where  no  special  provisions 
exist.    Conely  v.  Detroit,  93  Mich.  446. 

New  York.  —  As  to  the  effect  of  the  charter 
of  the  city  of  Buffalo  passed  in  1891,  as  gov- 
erning the  number  of  inspectors  required,  and 
as  to  the  effect  of  the  general  election  laws  of 
the  stale  in  that  city,  see  People  v.  Board  of 
Aldermen,  65  Hun  (N.  Y.)  300. 

As  to  the  power  of  inspectors  of  election  in 
the  city  of  Rochester  to  appoint  poll  clerks, 
under  section  12  of  chapter  680  of  the  Election 
Law  of  1892  and  section  14  of  chapter  681  of 
the  Public  Officers  Law  of  the  same  year,  see- 
Howe  v.  Rochester,  86  Hun  (N.  Y.)  3. 

As  to  the  appointment  of  inspectors  of  elec- 
tion in  the  city  of  Albany  under  Laws  N.  Y. 
1892,  c.  175,  §  15,  see  Matter  of  Manning,  71 
Hun  (N.  Y.)  236. 

Tennessee.  —  Commissioners  of  registration 
provided  for  by  the  Tennessee  Election  Law 
of  1890  were  held  not  to  be  county  officers  in 
such  a  sense  as  to  render  the  provisions  con- 
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Power  to  Appoint  Dependent  upon  Statute.  —  The  authority  and  jurisdiction  to 
appoint  election  officers  depend  entirely  upon  the  statutes.  No  court  or  officer 
has  any  power  to  make  the  appointment  unless  the  power  is  conferred  by 
statute, and  in  making  appointments  the  requirements  of  the  statute  must  always 
be  complied  with,1  except  in  so  far  as  they  can  be  regarded  as  merely  directory.2 

Appointment  by  Court.  —  The  statutes  sometimes  provide  for  the  appointment 


ferring  upon  the  governor  power  to  appoint 
them  a  violation  of  the  constitutional  provi- 
sion that  no  county  offices  created  by  the  legis- 
lature should  be  filled  otherwise  than  by  the 
people  or  county  court.  Cook  v.  State,  90 
Tenn.  407. 

Utah.  —  The  Act  of  Congress  of  March  22, 
1882,  known  as  the  "  Edmunds  Law,"  which 
declared  vacant  all  registration  and  election 
offices  in  Utah,  and  provided  that  every  duty 
relating  to  registration,  the  conduct  of  elec- 
tions, the  receiving  of  votes,  their  canvass  and 
return,  etc.,  until  provision  should  be  made 
by  the  legislature  as  therein  provided,  should 
be  performed  under  existing  laws  by  persons 
appointed  by  a  board  of  five  persons  to  be  ap- 
pointed by  the  President,  who  should  continue 
in  office  until  the  legislature  should  make  pro- 
vision for  filling  said  offices,  and  declared  that 
said  legislature  might  make  such  laws  as  it 
should  deem  proper  concerning  the  filling  of 
the  offices  declared  vacant  by  the  act,  only 
vacated  such  offices  as  were  then  in  existence, 
and  did  not  prevent  a  legislature  chosen  at 
elections  conducted  by  persons  appointed  by 
the  board  from  making  laws  by  which  such 
vacant  offices  might  be  filled.  People  v.  State 
Com'rs,  7  Utah  279. 

The  Session  Laws  of  Utah  Territory  of  1890, 
art.  15,  102,  103,  which  provided  that  fifteen 
days  before  an  election  for  school  trustees  for 
levying  taxes,  for  voting  on  the  issue  of 
bonds,  or  for  any  other  purpose  named  in  the 
article,  the  city  councils  of  the  several  cities 
should  appoint  from  each  municipal  ward 
three  judges  of  such  election,  were  repealed  in 
so  far  as  they  relate  to  elections  for  voting  on 
the  issue  of  bonds,  but  no  further,  by  the 
more  special  provisions  of  sections  122-125, 
which  related  exclusively  to  such  elections. 
People  v.  State  Com'rs,  7  Utah  279. 

1.  Authority  and  Jurisdiction  to  Appoint.  —  The 
appointment  of  election  officers  by  an  officer 
or  board  not  authorized  is  void  and  confers  no 
official  power  upon  the  appointees.  Moore  v. 
Sharp,  98  Tenn.  491;  State  v.  Connor,  5  Ohio 
Cir.  Ct.  Rep.  305;  Phillips  v.  Corbin,  8  Colo. 
App.  346- 

Since  Rev.  Stat.  U.  S.,  §  2021  (afterward  re- 
pealed), authorized  the  appointment  of  special 
deputy  marshals  for  elections  of  representa- 
tives in  Congress  only  in  cities  and  towns  hav- 
ing a  population  of  twenty  thousand  or  more, 
it  has  been  held  that  the  appointment  of  such 
a  deputy  for  a  place  having  less  than  the  re- 
quired population  was  void.  Hawkins  v. 
Thomas,  3  Ind.  App.  399.  See  also  In  re 
Supervisors  of  Election,  28  Fed.  Rep.  840;  In 
re  Supervisors  of  Registration,  53  Fed.  Rep. 
227. 

Petition. —  If  a  petition  for  the  appointment 
of  officers  is  required  by  the  statute,  as  under 
a  statute  providing  for  appointment  by  the 
court,  a  petition  is  necessary  to  give  the  court 


jurisdiction,  and  it  must  conform  to  the 
requirements  of  the  statute,  as  to  both  time 
and  substance.  In  re  Supervisors  of  Registra- 
tion, 53  Fed.  Rep.  227. 

Proof  of  Qualification.  —  When  the  statute 
provides  that  the  court  shall  appoint  election 
officers  on  petition,  and  prescribes  the  qualifi- 
cations of  such  officers,  it  must  appear  either 
from  the  petition  or  by  evidence  aliunde  that 
the  persons  whose  appointment  is  asked  pos- 
sess the  necessary  qualifications.  In  re  Super- 
visors of  Election,  43  Fed.  Rep.  859. 

Appointment  by  Board  —  Power  of  Majority.  — 
When  a  statute  requires  election  officers  to  be 
appointed  by  a  public  board,  and  no  method  is 
specifically  pointed  out  for  the  exercise  of  the 
power,  the  appointments  may  be  made  by  a 
majority  vote.  Sudler  v.  Lankford,  82  Md. 
142. 

Selection  by  Voters  —  Missouri.  —  It  is  pro- 
vided in  Missouri  that  in  case  of  a  failure  of 
the  judges  of  election  appointed  by  the  court 
to  appear  at  the  time  fixed  by  law  for  opening 
the  polls,  the  voters  present  at  any  election 
district  to  the  number  of  ten  or  more  may  pro- 
ceed to  elect  judges  to  act  at  such  poll.  Rev. 
Stat.  1889,  §  4791.  It  has  been  held  that  this 
statute  is  sufficiently  complied  vtith  where 
voters  to  the  number  of  ten  or  more  accept 
judges  by  mutual  consent,  without  any  formal 
election.    Sanders  v.  Lacks,  142  Mo.  255. 

Kansas. —  Where  the  law  provided  that  the 
polls  should  be  open  at  eight  o'clock,  and  that, 
in  the  absence  of  the  regular  officers,  others 
might  be  chosen  by  the  electors  present,  and 
two  sets  of  officers  were  selected,  both  before 
the  proper  hour  for  opening,  it  was  held  that 
the  officers  last  selected,  having  being  elected 
nearest  to  the  proper  time,  were  the  proper 
ones  to  hold  the  elections.  Kirkpatrick  v. 
Vickers,  24  Kan.  314. 

Federal  Supervisors.  —  As  to  the  time  and 
method  of  appointment  of  federal  supervisors 
of  congressional  elections  under  Rev.  Stat.  U. 
S.,  §§  201 1,  2012  (since  repealed),  see  7>;  re 
Appointment  of  Supervisors,  52  Fed.  Rep.  254; 
In  re  Supervisors  of  Election,  43  Fed.  Rep. 
859;  In  re  Supervisors  of  Registration,  53  Fed. 
Rep.  227. 

Registration  Officers.  —  As  to  the  appointment 

of  registration  officers,  see  supra,  this  title, 
Registration. 

2.  Directory  Provisions.  —  See  infra,  this  sec- 
tion. 

Time  of  Opening  Court  for  Appointments.  — 

Where  a  statute  provided  for  the  appointment 
of  supervisors  of  election  by  the  court,  and 
declared  that  the  court  should  be  opened  for 
this  purpose  within  not  less  than  a  certain 
number  of  days  prior  to  the  election,  it  was 
held  that  the  statute  was  merely  directory  as 
to  the  time  of  opening  the  court,  and  did  not 
limit  the  power  to  appoint  supervisors.  In  re 
Appointment  of  Supervisors,  52  Fed.  Rep.  254. 
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of  election  officers  by  a  court;  and  it  has  been  held  that  they  are  not  uncon- 
stitutional in  this  respect,  on  the  ground  that  such  appointments  are  executive 
functions  which  cannot  be  delegated  to  the  courts.1 

Tenure  and  Eemoval.  —  The  tenure  of  such  officers  and  the  power  to  remove 
them,  like  the  power  of  appointment,  depend  upon  the  terms  of  the  particular 
statute.2 

3.  Qualifications.  —  The  statutes  usually  require  that  election  officers  shall 
have  certain  qualifications,  as  that  they  shall  be  citizens  and  qualified  voters, 
and  able  to  read  and  write.3  If  particular  qualifications  are  not  required  by 
the  statute,  they  cannot  be  required  by  the  courts.4 

Selection  from  Political  Parties.  —  Sometimes  commissioners,  judges,  or  other 
election  officers  are  required  to  be  selected  from  each  of  the  leading  political 
parties;  5  but  a  failure  to  observe  this  requirement  does  not  necessarily  render 
an  election  invalid.6 

Constitutionality  of  Such  Requirement.  —  It  has  been  held  that  such  a  provision  vio- 
lates the  constitutional  prohibition  against  establishing  a  political  test  as  a 
qualification  for  office,'  but  the  weight  of  authority  is  against  this  view.8 


1.  Appointment  of  Election  Officers  by  Court  — 
Constitutionality  of  Statutes.  —  Thus  in  Ex  p. 
Siebold,  ioo  U.  S.  371,  the  Supreme  Court  of 
the  United  States  sustained  an  act  of  Congress 
providing  for  the  appointment  of  federal  super- 
visors of  election  by  the  Circuit  Courts.  And 
in  Peoples.  Hoffman,  116  111.  587,  56  Am.  Rep. 
793,  a  provision  in  the  Illinois  election. law  for 
the  appointment  by  the  County  Couri  of  elec- 
tion commissioners  was  held  valid.  See 
further  on  this  question  the  title  Constitu- 
tional Law,  vol.  6,  pp.  1060-1062. 

2.  Removal  of  Election  Officers.  —  Under  the 
North  Carolina  Election  Law  (Acts  1895,  c.  159, 
§  7),  which  gives  to  the  judges  of  the  Supreme 
and  Superior  Courts  supervisory  power  over 
the  clerks  of  the  Superior  Courts  in  the  per- 
formance of  all  the  requirements  of  said  act, 
including  the  appointment  of  judges  of  elec- 
tions, a  single  justice  of  the  Supreme  Court 
may  remove,  for  lack  of  qualifications,  election 
judges  appointed  by  a  clerk,  and  cause  others 
to  be  appointed.  Harkins  v.  Cathey,  119  N. 
Car.  649. 

Misconduct  —  Refusal  to  Register  Voters.  —  It 

is  official  misconduct,  warranting  removal,  for 
a  commissioner  of  elections  to  refuse  to  register 
applicants,  with  the  intent  wilfully  to  deprive 
them  of  the  right  of  suffrage,  when  he  knows 
that  they  are  legal  voters  in  the  wards  or  pre- 
cincts in  which  they  offer  to  register;  and  this 
notwithstanding  an  appeal  lies  from  his  de- 
cision to  the  board  of  supervisors.  McMaster 
v.  Herald,  56  Kan.  231. 

Under  Rev.  Stat.  U.  S.,  §  2025  (since  re- 
pealed), which  provided  that  chief  supervisors 
of  elections  should  discharge  the  duties  im- 
posed upon  them  "  so  long  as  faithful  and 
capable,"  it  was  held,  on  an  application  to  the 
court  for  the  removal  from  office  of  a  chief 
supervisor,  that  the  issuing  by  him  to  his  sub- 
ordinates of  instructions  that  were  substan- 
tially the  same  as  others  which  had  been 
previously  issued,  and  which  had  been  ap- 
proved ex  parte  by  the  district  attorney  for 
the  United  States  and  the  judge  of  the  United 
States  District  Court,  was  not  ground  for  his 
removal.    In  re  Davenport,  48  Fed.  Rep.  527. 

When  an  Election  District  Is  Divided,  the  effect 
of  such  division  is  to  vacate  the  offices  of  in- 


spectors or  judges  of  election.  By  such 
division  the  old  district  is  wiped  out  of  exist- 
ence and  the  powers  of  its  officers  are  at  an 
end.  Reid  v.  Julian,  2  Bart.  El.  Cas.  822; 
North  Whitehall  Tp.  v.  South  Whitehall  Tp.,  3 
S.  &  R.  (Pa.)  121. 

3.  Qualifications  of  Election  Officers.  —  See  the 
various  local  statutes. 

4.  In  Taylor  v.  Kolb,  100  Ala.  603,  it  was 
held  that  where  a  statute  requiring  officers  to 
appoint  inspectors  of  election  did  not  require 
the  appointees  to  have  educational  qualifica- 
tions, the  courts  could  not  add  such  a  require- 
ment and  set  aside  an  appointment  of  persons 
who  could  not  read  or  write.  » 

Registration  Officers.  —  As  to  the  qualifica- 
tions of  registration  officers,  see  supra,  this 
title,  Registration. 

The  Effect  of  Disqualification  is  treated  in  a 
subsequent  paragraph.  See  infra,  this  section, 
Effect  of  Ineligibility,  Disqualification,  Irregu- 
larities, and  Misconduct. 

5.  Selection  of  Officers  from  Political  Parties.  — 
See  Harkins  v.  Cathey,  119  N.  Car.  649;  Mc- 
Dermott  v.  Lapham,  18  R.  I.  295;  Hawthorne 
v.  State,  (Ala.  1897)  22  So.  Rep.  894;  State  v. 
Finger,  48  Ohio  St.  505;  People  v.  McLean, 
25  Abb.  N.  C.  (N.  Y.)  466. 

6.  See  infra,  this  section,  Effect  of  Ineligi- 
bility, Disqualification,  Irregularities,  and  Mis- 
conduct. 

7.  Constitutionality  of  Requirement.  —  This 
view  was  taken  by  the  Michigan  court  in  Atty.- 
Gen.  v.  Detroit,  58  Mich.  213,  55  Am.  Rep.  675, 
where  it  was  held  that  a  statute  providing  for 
the  appointment  of  election  inspectors  consist- 
ing of  two  persons  from  each  of  the  two  lead- 
ing political  parties  was  unconstitutional,  as 
making  particular  political  opinions  a  con- 
dition to  holding  office.  See  also  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103. 

8.  In  People  v.  Hoffman,  116III.  587,  56  Am. 
Rep.  703,  it  was  contended  that  a  constitutional 
provision  that  all  civil  officers  with  certain  ex- 
ceptions should  take  and  subscribe  an  oath  to 
support  the  constitutions  of  the  United  States 
and  of  Illinois,  and  faithfully  to  discharge  the 
duties  of  office,  etc.,  and  declaring  that  "  no 
other  oath,  declaration,  or  test  "  should  be  re- 
quired as  a  qualification,  did  not  prevent  the 
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4.  Powers  and  Duties  —  a.  In  General.  —  The  powers  and  duties  of  election 
officers  are  shown  in  other  sections  in  dealing  with  particular  steps  in  the  con- 
duct of  elections.1    They  depend,  of  course,  upon  the  statutes.2 

b.  Duties  Are  Ministerial  and  Not  Judicial  —  inspectors,  judges,  and 
Supervisors.  —  It  is  well  settled  that  inspectors,  supervisors,  and  judges  of  elec- 
tions act  in  a  ministerial,  or  at  most  in  a  ^M^z'-judicial,  capacity,  in  receiving 
and  rejecting  votes.3    And  it  follows  that  their  acts  in  receiving  or  rejecting 


legislature  from  requiring  the  appointment  of 
at  least  two  of  the  three  commissioners,  and 
two  of  the  three  judges  of  election,  from  each 
of  the  two  leading  political  parties,  as  this  did 
not  establish  a  political  test  of  office.  The  di- 
rection to  select  the  appointees  from  the  two 
political  parties  was  only  a  rule  for  the  guid- 
ance of  the  appointing  power,  and  imposed  no 
act  or  action  upon  the  appointees.  See  also 
Barker  v.  People,  20  Johns.  (N.  Y.)  457, 
affirmed  3  Cow.  (N.  Y.)  686,  15  Am.  Dec.  322; 
Patterson  v.  Barlow,  60  Pa.  St.  54. 

The  Act  of  Congress  (since  repealed)  provid- 
ing for  the  appointment  of  federal  supervisors 
of  election  by  the  Circuit  Courts  required  that 
they  should  be  of  different  political  parties, 
and  the  act  was  sustained,  though  the  validity 
of  this  provision  was  not  directly  passed  upon. 
See  supra,  this  title,  The  Right  of  Suffrage  and 
Regulations  in  General —  Power  of  Congress. 

1.  Powers  and  Duties.  —  See  supra,  this  title. 
Registration  ;  Calling  Eleetions,  Notice,  and  Other 
Preliminary  Proceedings .  And  see  infra,  this 
title,  Time  of  Holding  Elections  ;  Place  of  Hold- 
ing Elections  ;  Conduct  of  Elections  ;  Count,  Re- 
turn, Canvass,  and  Recount  or  Recanvass. 

2.  Federal  Supervisors  and  Special  Deputy  Mar- 
shals. —  As  to  the  powers  and  duties  of  special 
deputy  marshals  at  congressional  elections, 
under  Rev.  Stat.  U.  S.,  §  2022  (since  repealed), 
see  Ex  p.  Morrill,  35  Fed.  Rep.  261.  And  as 
to  the  duties  of  federal  supervisors,  see  Sher- 
man v.  U.  S.,  155  U.  S.  673. 

Power  of  Majority  of  Board  of  Inspectors  —  New 
York.  —  Laws  N.  Y  1892,  c.  400,  p.  823, 
amending  the  Consolidation  Act  of  1882  (Laws 
1882,  c.  410),  by  reducing  the  number  of  in- 
spectors of  elections  in  each  election  district  in 
New  York  city  from  four  to  three,  impliedly 
modifies  sections  1858  and  1866  of  the  Consoli- 
dation Act,  which  require  the  qualifications  of 
voters  to  be  determined  and  votes  to  be  re- 
ceived by  "  at  least  three  "  of  the  board,  so  as 
to  enable  such  duties  to  be  performed  by  only 
two  of  the  new  board.  People  v.  Martin, 
(Supreme  Ct.)  20  N.  Y.  Supp.  585. 

3.  Inspectors  and  Judges  Ministerial  Officers  — 
Congressional  Cases.  — ■  In  an  early  congressional 
case  the  committee  reported  that  the  acts  of 
the  judges  of  elections  in  the  rejection  of  votes 
were  not  reviewable  by  the  committee,  in  the 
absence  of  fraud  or  corruption.  Biddle  v. 
Wing,  CI.  &  H.  El.  Cas.  504.  But  this  report 
was  not  approved  by  the  House;  and  the  doc- 
trine that  the  House  has  a  right  to  determine 
whether  a  sufficient  number  of  legal  votes  to 
change  the  result  were  rejected  is  so  well 
settled  by  the  unanimous  practice  that  it  is 
unnecessary  in  this  connection  to  cite  the 
authorities,  which  will  be  found  under  other 
heads. 

In  New  York  it  was  held  that  inspectors  of 
election  act  ministerially,  and  have  by  statute 
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no  discretion  to  reject  a  vote,  except  in  the 
cases  specified  by  the  statute,  which  in  that 
state  were  refusal  to  take  the  oaths  or  refusal 
to  answer  fully  questions  put  to  them.  People 
v.  Pease,  27  N.  Y.  45,  wherein  Selden,  J.,  said: 
"  Inspectors  are  required  to  decide  some  ques- 
tions, but  they  are  such  as  ministerial  officers 
are  often  required  to  decide.  A  county  clerk, 
before  recording  a  deed,  must  decide  whether 
it  is  legally  proved  or  acknowledged,  but  his 
decision  is  not  conclusive;  a  sheriff  must  de- 
cide whether  the  person  whom  he  arrests  is  the 
person  described  in  his  process,  but  his  de- 
cision is  not  judicial,  and  he  acts  at  his  peril. 
*  *  *  Under  section  20  (1  Rev.  Stat.,  5th 
ed.,  430)  inspectors  may  be  required  to  decide 
whether  the  person  offering  his  vote  has  or  has 
not  refused  to  answer  fully  all  the  questions 
put  to  him,  before  they  can  reject  his  vote  on 
the  ground  of  his  refusal;  under  section  23 
they  must  decide  whether  the  voter  is  '  a  col- 
ored man  '  or  not  before  they  determine  what 
oath  shall  be  administered  to  him;  under  sec- 
tion 28  (p.  431)  they  must  decide  upon  the 
sufficiency  of  the  record  of  conviction  before 
rejecting  the  vote  of  one  challenged  on  the 
ground  of  his  conviction  of  a  crime,  and  if  a 
pardon  is  produced,  must  pass  upon  the  gen- 
uineness and  sufficiency  of  the  pardon;  and 
under  sections  2  and  40  (pp.  418,  483)  they 
may  be  required  to  decide  what  constitutes  a 
bet  or  wager  on  the  result  of  the  election,  be- 
fore receiving  or  rejecting  the  vote  of  one  chal- 
lenged under  those  sections.  In  these  cases 
the  inspectors  may  be  required  to  decide  im- 
portant questions,  and  their  decisions,  for  the 
purpose  for  which  they  are  made  —  that 
of  determining  whether  the  votes  shall  be  re- 
ceived or  rejected  —  are  final;  but  I  do  not 
think  they  are  conclusive  with  regard  to  the 
legality  of  the  votes  when  the  question  is  pre- 
sented in  an  action  properly  instituted  to  try 
the  right  of  persons  elected  to  office,  or  de- 
feated, by  the  result  of  their  decisions." 

In  Indiana  the  same  doctrine  has  been  held. 
It  has  been  there  said  that  under  the  statutes 
of  that  state  the  board  of  inspectors  had  no 
right  to  take  testimony  relative  to  the  right  of 
any  person  to  vote  who  may  offer  to  take  the 
oath  required  by  statutes.  If  the  board  refuse 
to  swear  him,  or  to  receive  his  vote  if  he  is 
sworn,  it  is  at  their  peril  of  being  able  to  she  w 
that  he  is  not  a  legal  voter,  if  they  are  prose- 
cuted for  their  action.  They  are  justified  in 
receiving  the  vote,  if  the  oath  is  taken,  unless 
it  can  be  shown  that  they  acted  corruptly,  or 
with  knowledge  that  he  was  not  a  legal  voter. 
State  v.  Robb,  17  Ind.  536. 

In  Wisconsin  the  inspectors  cannot  reject  a 
vote,  even  if  they  know  that  the  answers  to 
the  questions  are  false,  or  if  they  know  con- 
clusively that  the  person  has  no  right  to  vote. 
If  he  insists  upon  voting,  they  must  tender 
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votes  can  be  questioned  in  a  proceeding  to  contest  the  election,1  or  in  an  action 
to  recover  damages  for  the  rejection  of  a  legal  vote,2  or  in  a  criminal  prosecu- 
tion against  them  for  wilfully  rejecting  a  legal  vote  or  accepting  an  illegal  one.3 
Canvassing  Officers.  —  In  most  states  boards  of  canvassing  officers  have  been 
held  to  be  mere  ministerial  officers  whose  duty  it  is  to  receive  the  results  from 
the  various  precincts  or  counties,  as  the  case  may  be,  and  declare  the  results 
as  shown  by  the  face  of  the  returns.  But  in  some  states  they  are  vested  with 
judicial  powers.  Their  powers  and  duties  are  fully  treated  in  a  subsequent 
section.4 

c.  Power  to  Try  Question  of  Forfeiture  for  Crime.  —  Election 
officers  cannot  be  authorized  to  try  questions  of  fact  and  law  which  are  neces- 
sary to  determine  whether  a  person  has  forfeited  his  right  of  suffrage  by  the 
commission  of  crime.  The  question  is  a  judicial  one,  and  it  must  be  tried  by 
the  proper  courts,  and  cannot  be  passed  upon  incidentally  by  the  officers  of 
election.5  Where,  however,  there  has  been  a  conviction  of  a  crime  which  dis- 
franchises a  person,  the  election  officers  may  examine  the  record  and  reject  the 
vote  upon  such  evidence.6 

5.  Effect  of  Ineligibility,  Disqualification,  Irregularities,  and  Misconduct  — 
a.  Ineligibility  and  Disqualification.  —  There  is  a  conflict  in  the  legisla- 
tive cases  upon  the  question  whether  the  appointment  and  service  as  an  election 
officer  of  a  person  ineligible,  or  disqualified  to  act,  will  vitiate  the  election.7 
But  the  courts  hold  almost  unanimously  that  the  ineligibility  or  disqualification 


theoalh;  and  if  he  takes  the  oath,  they  are 
bound  to  allow  him  to  vote.  Gillespie  v. 
Palmer,  20  Wis.  544. 

In  Illinois  it  is  made  the  duty  of  the  board  to 
receive  the  vote  when  the  oath  is  taken,  un- 
less it  should  be  proved  to  the  satisfaction  of  a 
majority  of  them  that  the  oath  was  false. 
Such  a  provision  would  seem  to  vest  some 
judicial  discretion  in  the  board,  if  there  was 
any  proof  offered  of  the  falsity  of  the  oath. 
Spragins  v.  Houghton,  3  111.  377. 

In  Pennsylvania,  when  the  applicant  was  not 
registered,  it  was  held  that  after  he  had  made 
the  requisite  affidavits  the  officers  were  still 
judges  of  his  qualification,  and  had  power  to 
receive  or  reject  his  vote  without  any  responsi- 
bility to  the  disfranchised  voter,  if  they  acted 
without  malice.  Kneass's  Case,  2  Pars.  Eq. 
Cas.  (Pa.)  553. 

In  California  the  rule  is  held  to  be  different 
from  that  in  Wisconsin.  In  that  state  the 
administration  of  the  oath  was  held  to  be  a 
matter  within  the  discretion  of  the  judges;  if 
the  challenged  person,  upon  being  questioned, 
admits  such  a  state  of  facts  as  disqualify  him, 
they  may  properly  decline  to  administer  the 
oath.  When,  however,  the  oath  has  been  ad- 
ministered and  taken,  the  right  to  vote  is  com- 
plete, and  the  judges  have  no  right  to  deny  it. 
They  have  no  right  to  ask  for  evidence,  such 
as  the  production  of  the  certificate  of  nat- 
uralization.   People  v.  Gordon,  5  Cal.  235. 

A  Circuit  Court  Commissioner  appointed  chief 
supervisor  of  elections  under  the  Act  of  Con- 
gress of  February  28,  1871  (Rev.  Stat.  U.  S., 
P  2025),  since  repealed,  was  held  to  be  in  this 
capacity  a  ministerial  officer  merely.  Dcnni- 
son  v.  U.  S.,  25  Ct.  of  CI.  304. 

1.  See  infra,  this  title,  Remedies  in  Election 
Cases. 

2.  See  infra,  this  section.  Civil  Liabilities. 

3.  See  infra,  this  title,  Offenses  Against  Elec- 
tion Laws. 


4.  Powers  and  Duties  of  Canvassing  Board.  — 

See  infra,  this  title,  Count,  Return,  Canvass  and 
Recount  or  Recanvass. 

5.  Cannot  Try  Question  of  Forfeiture  for  Crime. 
—  State  v.  Symonds,  57  Me.  148;  Gotcheus  v. 
Mathevvson,  58  Barb.  (N.  Y.)  152;  Huber  v. 
Reily,  53  Pa.  St.  112. 

6.  But  May  Pass  upon  Record  of  Conviction. 
People  v.  Pease,  27  N.  Y.  45. 

7.  Effect  of  Ineligibility  of  Officers  —  English 
Parliamentary  Cases. —  In  England,  in  one  par- 
liamentary case,  four  of  the  seven  deputy  re- 
turning officers  were  minors.  The  election 
was  set  aside.  But  there  were  also  other  great 
irregularities,  so  that  the  invalidity  of  the  elec- 
tion did  not  depend  upon  this  point  alone. 
Belfast  Case,  Bar.  &  Aust.  El.  Cas.  563. 
Clerk,  in  speaking  of  the  case,  says:  "  If  the 
election  had  been  properly  conducted  in  other 
respects,  it  may  well  be  doubted  whether  a 
committee  would  hold  an  election  void  on  ac- 
count of  the  minority  of  any  of  the  officials  en- 
gaged in  it."    Clerk  on  Elect.  363. 

In  an  early  case  referred  to  by  Clerk,  from 
the  journals  of  the  House,  where  the  leturn- 
ing  officer  was  himself  a  minor,  the  sitting 
member  was  declared  to  be  duly  elected. 
Clitheroe  Case,  in  1693,  Clerk  on  Elect.  359. 

State  Legislature  Cases.  —  In  a  case  in  the  sen- 
ate of  Ohio  it  was  held  that  the  fact  that  one  of 
the  clerks  in  a  precinct  was  a  minor  would 
not  defeat  the  election  at  that  precinct.  Gros- 
venor  v.  Golden,  Ohio  Senate  Journal  of  1866, 
Appendix,  p.  47. 

In  a  case  in  the  New  York  Assembly,  where 
some  aliens  acted  as  inspectors,  the  election 
was  set  aside;  but  there  were  also  other  irregu- 
larities upon  which  the  case  turned.  White  v. 
Richards.  N.  Y.  Cont.  El.  Cas.  31. 

Congressional  Cases.  —  In  the  case  of  Delano 
v.  Morgan,  2  Bart.  El.  Cas.  168.  the  con- 
stitution of  the  state  provided  that  no  per- 
son should  be  elected  or  appointed  to  any 
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of  an  inspector,  judge,  or  other  election  officer  will  not  be  ground  for  declaring 
an  election  void,  in  the  absence  of  fraud  or  other  misconduct  affecting  the 
result.1 

b.  Misconduct  and  Irregularities  —  (i)  In  General.  —  It  is  a  rule  very 
generally  recognized  that  the  misconduct  of  election  officers,  or  irregularities 
on  their  part,  will  not  vitiate  an  election,  unless  it  appears  that  the  result  was 
affected  thereby.2 


office  unless  he  had  the  qualifications  of  an 
elector,  of  which  citizenship  in  the  United 
States  was  one.  One  of  the  judges  in  a  pre- 
cinct had  forfeited  his  citizenship  by  desertion 
from  the  army;  and,  although  he  had  not  been 
convicted,  the  House  held  the  election  in  that 
precinct  void. 

In  the  case  of  McKee  v.  Young,  2  Bart.  El. 
Cas.  422,  where  the  question  was  as  to  the 
validity  of  the  election  held  by  officers  who 
were  disqualified  from  acting  on  account  of 
having  engaged  in  the  rebellion,  in  the  report 
which  was  adopted  it  was  said:  "  It  has  long 
been  held  that,  if  the  officers  of  elections  are 
not  capable  of  holding  the  office,  the  election 
has  no  more  validity  than  would  have  an  elec- 
tion where  no  officers  whatever  were  ap- 
pointed. It  is  otherwise  where  persons  capable 
of  holding  the  office  are  appointed,  although 
they  may  not  have  complied  with  the  forms  of 
the  law." 

In  the  case  of  Barnes  v.  Adams,  2  Bart.  El. 
Cas.  760,  the  same  question  arose,  and  was  de- 
termined in  the  opposite  way.  Judge  Mc- 
Crary,  who  made  the  report,  having  over- 
looked the  case  of  McKee  v.  Young,  said:  "  It 
is  worthy  of  remark  that,  while  some  of  the 
decisions  of  this  House  seem  in  conflict  with 
the  doctrine  of  this  report,  that  doctrine  itself 
has  never  been  directly  questioned.  It  may 
have  been  ignored,  but  no  report  can  be  found 
in  which  it  has  been  denied  in  express  terms, 
or  even  seriously  doubted."  This  language 
seems  strange  when  we  see  that  in  the  case  of 
Reid  v.  Julian,  2  Bart.  El.  Cas.  822,  decided 
by  the  same  committee,  it  is  said:  "  We 
venture  to  assert  that  in  no  case  has  it  ever 
been  held  that  persons  were  officers  dc  facto 
who  did  not  possess  the  qualifications  required 
for  officers  de  jure." 

In  the  earlier  case  of  Dodge  v.  Brooks,  2 
Bart.  El.  Cas.  78,  one  of  the  reasons  given  for 
the  rejection  of  the  vote  of  one  precinct  was 
that  the  board  of  registers  who  made  the  reg- 
istry were  not  competent  to  act,  because  they 
were  not  residents  of  the  district. 

In  the  case  of  Finley  v.  Walls,  Smith  El. 
Cas.  367,  the  committee  refused  to  reject  the 
vote  of  a  precinct  because  one  of  the  clerks 
was  not  a  qualified  elector. 

In  the  case  of  Yeates  v.  Martin,  1  Ellsw.  El. 
Cas.  384,  the  law  declared  that  no  person  who 
was  a  candidate  should  be  a  register,  judge, 
or  inspector  of  elections;  and  the  committee 
rejected  the  vote  of  the  precinct  because  the 
contestee  had  acted  for  a  time  as  register. 

1.  Judicial  Decisions  —  Manager  Not  a  Free- 
holder. —  Thus  in  Georgia  it  was  held  that  the 
votes  of  two  precincts  should  not  be  rejected 
because  some  of  the  managers  were  not  free- 
holders, as  required  by  law.  Collins  v.  Huff, 
63  Ga.  207. 

Minors. —  In  Texas  it  has  been  held  that  the 


fact  that  an  acting  clerk  at  one  of  the  polls 
was  a  minor,  and  therefore  not  qualified,  is  no 
ground  for  excluding  the  votes  cast  at  that 
poll.    Bell  v.  Faulkner,  84  Tex.  187. 

Officers  Not  Apportioned  Between  Political  Par- 
ties. —  In  a  Missouri  case,  where  there  was  no 
allegation  or  proof  of  fraud  or  misconduct  on 
the  part  of  the  judges  of  election  in  a  precinct, 
it  was  held  that  the  vote  in  that  precinct  should 
not  be  thrown  out  because  the  judges  were  not 
equally  apportioned  to  the  two  leading  political 
parties,  as  required  by  statute.  Sanders  v. 
Lacks,  142  Mo.  255.  There  is  a  similar  de- 
cision in  West  Virginia  as  to  ballot  clerks. 
Dial  v.  Hollandsworth,  39  W.  Va.  I. 

Officers  For  and  Against  Measure  Voted  Upon. 
—  In  Hawthorn  v.  State,  (Ala.  1897)  22  So. 
Rep.  894,  it  was  held  that  the  provision  of  an 
Alabama  statute  requiring  that  of  two  man- 
agers appointed  for  holding  an  election  for  the 
passage  of  a  stock  law,  one  should  be  for  the 
law,  and  one  against  it,  was  merely  directory. 

Inability  to  Read  and  Write.  —  In  Muinesota 
it  was  held  that  an  election  was  not  invali- 
dated by  the  fact  that  two  of  the  judges  of 
election  could  not  read  the  English  language, 
as  required  by  statute.  "  The  doctrine,"  said 
Judge  Mitchell,  "  that  electors  may  be  disfran- 
chised because  one  or  more  of  the  judges  of 
election  did  not  possess  all  the  qualifications 
required  by  law  finds  no  support  in  the  de- 
cisions of  any  judicial  tribunal."  Quinn  v. 
Markoe,  37  Minn.  439.  See  also  State  v.  Ber- 
nier,  (Minn.  1888),  38  N.  W.  Rep.  368. 

Candidate  Acting  as  Judge,  Inspector,  or  Clerk.  — 
In  Michigan  it  was  held  that  the  mere  fact  that 
a  candidate  at  an  election  acted  as  an  inspector, 
in  violation  of  a  statute,  did  not  render  the 
election  void.  People  v.  Avery,  102  Mich. 
572.  And  there  is  a  Minnesota  decision  to  the 
same  effect,  where  a  candidate  acted  as  judge, 
Taylor  v.  Taylor,  10  Minn.  107;  and  another 
where  a  candidate  acted  as  clerk,  State  v. 
Bernier,  (Minn.  1888),  38  N.  W.  Rep.  368. 

In  Pennsylvania  and  Arkansas  it  was  held 
that  the  fact  that  a  candidate  acted  as  judge 
at  the  election  would  invalidate  the  election  so 
far  as  he  was  concerned,  but  would  not  have 
that  effect  upon  the  election  for  other  offices. 
Boileau's  Case,  2  Pars.  Eq.  Cas.  (Pa.)  503; 
Brightly  El.  Cas.  268;  Swepston  v.  Barton,  39 
Ark.  549. 

In  New  York  it  was  held  that  as  two  of  the 
inspectors  could  act  under  the  law,  the  fact 
that  the  third  was  a  candidate  at  the  election 
would  not  inyalidate  it.  People  v.  McManus, 
34  Barb.  (N.  Y.)  620. 

The  same  principle  has  been  announced  in 
New  Jersey  in  Farrier  v.  Dugan,  4S  N.  J.  L. 
613,  7  Atl.  Rep.  881. 

Contrary  Decision  in  Georgia.  —  Walker  v. 
Sanford,  78  Ga.  165. 
2.  Effect  of  Misconduct.  —  Lucky  v.  Police 
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(2)  Appointment — Officers  De  Facto.  —  It  has  been  held  that  the  provi- 
sions for  the  appointment  of  election  officers  by  a  particular  person  or  court 
are  merely  directory,  so  that  irregularities  in  their  appointment  will  not  invali- 
date the  election.1  The  general  principle  that  the  acts  of  an  officer  de 
facto  are  valid,  so  far  as  respects  the  public  and  third  parties,  applies  as 
well  to  election  officers  as  to  others;  and  the  question  of  the  regularity 
of  their  appointment  ought  not  to  be  entered  into  in  an  election  contest.2 
This  principle,  however,  does  not  apply  when  .an  officer  is  appointed  not 
merely  irregularly,  but  by  a  person  or  persons  having  no  power  to  appoint.3 
Nor  does  it  apply  to  mere  intruders  without  any  appointment  at  all.4 


Jury,  46  La.  Ann.  679;  Bowers  v.  Smith,  in 
Mo.  45,  33  Am.  St.  Rep.  491;  State  v.  Bernier, 
(Minn.  1888)  38  N.  W.  Rep.  368;  Major  v.  Bar- 
ker, 99  Ky.  305;  Gilleland  v.  Schuyler,  9  Kan. 
569.  See  also  the  cases  cited  in  the  notes 
following;  and  see  infra,  this  title.  Illegality 
and  Irregularities  ;  Fraud;  Bribery,  Undue  In- 
fluence, and  Other  Corrupt  Practices. 

The  misconduct  of  election  officers  may  be 
such  as  to  render  an  election  invalid.  See 
Norman  v.  Booz,  85  Ky.  557. 

1.  Effect  of  Irregularities  in  Appointment  of 
Officers.  —  Gilleland  v.  Schuyler,  9  Kan.  569; 
Lehlbach  v.  Haynes,  54  N.  J.  L.  77;  Peoples. 
Board,  46  Hun  (N.  Y.)  296. 

In  speaking  of  a  statute  requiring  the  county 
court  to  make  appointments  of  judges  of  elec- 
tion, it  was  said  by  Judge  Milligan,  in  a  Tennes- 
see case:  "  This  provision  of  the  statute,  we 
apprehend,  is  merely  directory,  and  whether 
the  appointment  is  made  by  the  county  court, 
the  sheriff  or  coroner,  as  the  case  may  be,  by 
and  with  the  advice  of  three  justices,  or  an 
equal  or  less  number  of  justices  or  respectable 
freeholders,  the  result  is  the  same.  The  ob- 
ject of  the  statute  is  to  secure  just  and  compe- 
tent inspectors,  and,  when  that  end  is  attained 
without  prejudice  to  the  contestant,  it  consti- 
tutes no  ground  for  declaring  the  election  void. 
Were  the  law  held  otherwise,  and  a  strict  con- 
formity in  all  respects  to  its  letter  exacted 
of  every  officer  holding  popular  elections,  it 
would  result  in  interminable  contests  about 
unsubstantial  formalities,  and  end  in  a  practi- 
cal denial  of  the  right  of  the  people  to  choose 
their  own  officers."  McCraw  v.  Harralson,  4 
Coldw.  (Tenn.)  42. 

In  Cook  v.  State,  90  Tenn.  407,  commission- 
ers and  registrars  were  said  to  be  within  the 
same  principle. 

Irregularity  in  Jurat.  —  In  Ackerman  v. 
Haenck,  147  III.  514,  it  was  held  that  irregu- 
larity in  the  jurat  appended  to  the  oath  of  the 
judges  of  election  would  not  affect  the  validity 
of  the  election. 

2.  De  Facto  Election  Officers  —  English  Parlia- 
mentary Cases.  —  This  principle  was  repeatedly 
acknowledged  in  the  English  parliamentary 
cases,  where  the  returning  officers  were  usu- 
ally such  by  virtue  of  holding  certain  other 
offices;  and  when  such  was  the  case  it  was 
held  that  the  fact  that  the  person  held  his 
position  only  as  a  de  facto  officer,  and  was  not 
a  de  jure  officer,  would  have  no  effect  upon  the 
validity  of  the  election.  Bodwin  Case,  2 
Fras.  El.  Cas.  236. 

In  an  early  case  cited  in  Roe  on  Elections 
443,  from  the  Journals  of  the  House  of  Com- 
mons, where  the  mayor,  who  had  acted  as  re- 


turning officer,  was  reported  to  be  an  intruder, 
the  election  was  upheld. Jboth  by  the  committee 
and  the  House. 

The  Courts  in  the  United  States  also  recognize 
this  principle.  Keller  v.  Chapman,  34  Cal. 
635;  People  v.  Police  Com'rs,  57  How.  Pr.  (N. 
Y-.  Supreme  Ct.)  445;  People  v.  Cook,  8  N.  Y. 
67,  59  Am.  Dec.  451;  Sanders  v.  Lacks,  142 
Mo.  255;  In  re  Contested  Elections,  1  Brews. 
(Pa.)  108;  State  v.  Goowin,  69  Tex.  55;  Mc- 
Craw v.  Harralson,  4  Coldw.  (Tenn.)  34; 
Quinn  Markoe,  37  Minn.  439;  Gilleland  v. 
Schuyler,  9  Kan.  569;  State  v.  Hoff,  (Tex. 
Civ.  App.  1895)  29  S.  W.  Rep.  672;  State  v. 
Alder,  87  Wis.  554.  And  it  has  been  held 
that  an  allegation  in  a  petition  that  an  infor- 
mality existed  in  the  appointment  of  the  elec- 
tion officers  should  not  be  considered.  Conway 
v.  Board  of  Aldermen,  2  Brews.  (Pa.)  134. 

The  Congressional  Cases  are  to  the  same  effect. 
Draper  v.  Johnson,  CI.  &  H.  El.  Cas.  702;  Milli- 
kin  v.  Fuller,  1  Bart.  El.  Cas.  176;  Eggleston 
v.  Strader,  2  Bart.  El.  Cas.  897. 

Where  the  statute  provided  that  the  election, 
officers  should  be  selected  from  both  political 
parties,  and  the  appointing  officers  did  not 
obey  this  provision,  but  in  many  precincts  ap- 
pointed them  all  from  one  party,  it  was  held 
that  the  statutory  provisions  were  directory 
only,  and  that  the  acts  of  the  officers  were 
valid.    Barnes  v.  Adams,  2  Bart.  El.  Cas.  764. 

3.  Distinction  Where  There  Is  No  Power  to  Ap- 
point.—  Phillips  v.  Corbin,  8  Colo.  App.  346. 

Thus  where  the  election  officers  were  to  be 
appointed  by  the  probate  judge,  and  in  one 
precinct  he  refused  to  appoint  any,  under 
the  erroneous  impression  that  it  was  within 
the  bounds  of  a  half-breed  reservation,  and  the 
people  held  an  election  under  officers  selected 
by  themselves,  the  House  rejected  the  return. 
Bennett  v.  Chapman,  1  Bart.  El.  Cas.  204, 
adopting  a  minority  report  made  by  Alexander 
H.  Stephens. 

In  another  case,  where  it  was  the  duty  of 
the  governor  to  appoint  commissioners  of 
registration,  who  should  appoint  the  precinct 
officers,  and  hold  the  elections  in  the  county, 
and  he  did  not  do  so,  and  one  was  appointed 
by  the  probate  judge,  it  was  held  that  he  was 
not  an  officer  de  facto,  but  a  mere  usurper,  and 
the  election  illegal.  Sheafe  v.  Tillman,  2 
Bart.  El.  Cas.  907. 

4.  Intruders  Without  Appointment.  —  In  a 
North  Carolina  case  the  clerk  of  the  registrar 
of  an  election  precinct  fraudulently  obtained 
possession  of  the  books  under  a  promise  to 
return  them.  Afterwards  he  refused  to  return 
them,  and  assumed  to  act  as  registrar.  It 
was  held  that  he  was  a  mere  intruder,  and  not 
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Time  of  Appointment.  —  It  has  been  held  that  when  the  statute  provides  that 
election  officers  shall  be  appointed  at  a  certain  time  before  election,  the  pro- 
vision as  to  time  of  appointment  is  merely  directory,  and  the  fact  that  they 
are  appointed  before  or  after  the  time  specified  does  not  render  an  election 
void.1 

(3)  Omission  to  Be  Stvorn. — The  statutes  require  election  officers  to  be 
sworn.  But  the  great  weight  of  authority,  in  both  the  judicial  and  legislative 
cases,  is  to  the  effect  that  noncompliance  with  this  requirement  of  the  law  will 
not  vitiate  an  election,  in  the  absence  of  other  grounds  for  setting  it  aside, 
although  there  are  cases  holding  the  opposite  doctrine.  It  may  be  said  that 
the  decided  tendency  of  all  the  tribunals  is  to  treat  all  the  provisions  of  the 
statute  which  are  not  absolutely  prohibitory  in  form  as  merely  directory,  and 
not  to  disfranchise  the  voters  by  reason  of  negligence  in  the  officer,  when  no 
harm  has  resulted  and  no  fraud  is  charged.3  Some  of  the  earlier  congressional 
and  legislative  cases  held  a  much  stricter  rule  than  has  been  adopted  by  the 
courts;  but  the  later  cases  are  much  more  favorable  to  the  validity  of  the 
election.3 

(4)  Improper  Presiding  Officer.  —  It  has  been  held  that  an  election  held  by 
a  board  of  sworn  public  officers,  when  the  board  was  presided  over  by  an 
improper  presiding  officer,  was  void;4  and  in  Canada  it  was  held  that  where 
an  election  was  presided  over  by  a  person  elected  by  the  electors,  in  the  absence 
of  the  proper  officer,  and  there  was  no  statutory  authority  for  such  election, 
the  election  was  rendered  invalid.5 

(5)  Less  than  Proper  Number  Acting.  —  In  the  earlier  cases  in  Congress 
the  fact  that  the  proper  number  of  the  officers  did  not  act  at  the  election 
was  held  to  invalidate  the  return;6   but  this  rule  has  not  been  followed 


an  officer  de  facto,  and  that  an  election  held  by 
him  as  registrar,  and  by  his  appointees  as 
judges,  was  void.  Van  Amringe  v.  Taylor, 
108  N.  Car.  196. 

1.  Time  of  Appointment.  —  Marion  v.  Terri- 
tory, 1  Okla.  210.  And  see  People  v.  Board, 
46  Hun  (N.  Y.)  296. 

2.  Effect  of  Failure  of  Officers  to  Take  Oath.  — 
In  England  it  was  held,  before  the  abolition  of 
the  oath  for  the  returning  officer,  that  his  fail- 
ure to  take  it  did  not  affect  the  return.  Col- 
chester Case,  1  Peckw.  El.  Cas.  506.  And 
this  was  also  so  determined  by  the  Assembly 
of  New  York,  in  Westbrook'  v.  Elmore,  N.  Y. 
Cont.  El.  Cas.  276. 

The  Later  Congressional  Cases  also  hold  that, 
in  the  absence  of  fraud,  the  failure  of  the  offi- 
cers to  be  sworn  does  not  vitiate  their  return. 
Blair  v.  Barrett,  1  Bart.  El.  Cas.  313;  Barnes 
v.  Adams,  2  Bart.  El.  Cas.  764;  Sheafe  v.  Till- 
man, 2  Bart.  El.  Cas.  907;  Finley  v.  Walls, 
Smith  El.  Cas.  367. 

The  Current  of  Judicial  Decision  is  nearly 
unanimous  in  the  same  direction,  and  to  the 
effect  that  before  a  return  will  be  rejected  on 
account  of  the  failure  of  the  officers  to  be 
sworn,  it  must  appear  that  the  result  of  the 
election  was  affected  thereby. 

California.  —  Whipley  v.  McKune,  12  Cal. 
362;  Sprague  v.  Norway,  31  Cal.  173. 

Florida.  —  State  v.  Baker  County,  22  Fla.  29. 

Illinois.  —  People  v.  Hilliard,  29  111.  413. 

Ioiva.  —  Dishon  v.  Smith,  10  Iowa  212. 

Maine.  —  Rounds  v.  Smart,  71  Me.  380. 

Minnesota. — Taylor  v.  Taylor,  10  Minn. 
107;  Quinn  v.  Markoe,  37  Minn.  439. 

Missouri.  —  Sanders  v.  Lacks,  142  Mo.  255. 

Montatia.  -•—  Heyfron  v.  Mahoney,  9  Mont. 
497- 


Nevada.  —  Stinson  v.  Sweeney,  17  Nev.  30Q. 
New  Jersey.  —  Smith  v.  Howell,  60  N.J.  L. 
384;  Lehlbach  v.  Haynes,  54  N.  J.  L.  77. 

New  York.  —  People  v.  Cook,  14  Barb.  (N. 
Y.)  259,  8  N.  Y.  67,  59  Am.  Dec.  451. 

Contra,  in  Georgia.  —  Walker  v.  Sanford,  78 
Ga.  165. 

3.  Earlier  Congressional  Cases.  —  In  the  case 
of  McFarland  v.  Purviance,  CI.  &  H.  El.  Cas. 
131,  where  the  inspectors  and  clerk  had  not 
been  sworn,  the  committee  reported  in  favor 
of  rejecting  the  vote;  but  it  appeared,  how- 
ever, that  this  was  not  through  an  oversight,  but 
that  they  had  refused  to  take  the  oath;  and  in 
such  a  case  as  this  it  would  seem  as  though  it 
should  be  shown  tha'  the  election  was  a  fair 
one,  before  the  votes  should  be  counted.  In 
the  cases  of  McFarland  v.  Culpepper,  CI.  &  H. 
El.  Cas.  221;  Draper  v.  Johnson,  CI.  &  H.  El. 
Cas.  702;  and  Easton  v.  Scott,  CI.  &  H.  El. 
Cas.  273,  this  same  principle  was  upheld;  and 
also  by  the  General  Assembly  of  Massachu- 
setts in  the  Woborne  Case,  Cushing's  El.  Cas. 
302,  where,  in  addition  to  the  fact  that  the  offi- 
cers were  not  sworn,  other  circumstances  were 
shown  which  rendered  it  probable  that  frauds 
were  perpetrated,  and  the  returns  were  re- 
jected. And  see  Otero  v.  Gallegos,  1  Bart.  El. 
Cas.  177;  Blair  v.  Barrett,  1  Bart.  El.  Cas. 
308;  Sheafe  v.  Tillman,  2  Bart.  El.  Cas. 
907- 

4.  Improper  Presiding  Officer.  —  State  v.  Kirk, 

46  Conn.  395. 

5.  Perrault  v.  Brochu,  10  L.  C.  Rep.  ill. 

6.  Action  by  Less  than  Proper  Number  of  Offi- 
cers—  Congressional  Cases.  —  Draper  v.  John- 
son, CI.  &  H.  El.  Cas.  702;  Howard  v. 
Cooper,  1  Bart.  El.  Cas.  275.  Under  the  more 
liberal  rules  now  prevailing  in  the  decision  of 
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by  the  courts.1 

(6)  Improper  Person  Acting  with  Board.  —  An  examination  of  the  authori- 
ties will  show  that  if  a  person  not  entitled  to  act  as  an  election  officer  joins 
with  the  legal  officers  in  the  conduct  of  the  election,  and  no  fraud  is  shown,  and 
no  action  upon  the  part  of  the  board  which  would  change  the  result,  the  vote 
will  be  counted  ;  but  if  there  were  opportunities  for  fraud,  or  for  a  change  of 
the  ballots,  the  presumption  that  sworn  officers  will  do  their  duty  does  not 
apply,  and  the  returns  should  be  rejected.2 

6.  Civil  Liabilities  —  a.  Action  for  Damages  —  (i)  Rejection  of  Votes. — 
It  is  now  well  settled  that  when  an  officer  of  election  maliciously  rejects  the 
vote  of  a  qualified  elector  who  offers  the  proof  required  by  law,  he  is  liable  to 
an  action  for  damages  at  the  suit  of  the  aggrieved  party.3    But  there  is  no 


congressional  cases,  it  is  hardly  probable  that 
these  cases  would  be  followed,  where  the  elec- 
tions were  fair  and  no  fraud  was  charged. 

1.  Judicial  Decisions.  —  The  Supreme  Court 
of  Wisconsin,  in  State  v.  Stumpf,  21  Wis.  579, 
held  that  a  statute  requiring  that  the  election 
should  be  held  by  a  board  of  three  persons 
was  directory  only;  and  in  the  New  York 
Assembly  it  was  held  that  the  failure  of  one 
of  the  board  to  act  would  not  avoid  the  election 
in  the  absence  of  fraud.  McCabe  v.  Arcu- 
larius,  N.  Y.  Cont.  El.  Cas.  333. 

In  a  Missouri  case,  also,  where  it  did  not 
appear  that  there  was  any  fraud  or  intentional 
deviation  from  the  law,  the  court  refused  to 
throw  out  the  returns  from  a  precinct  because 
there  were  only  four  judges  of  election,  in- 
stead of  six  as  was  required  by  the  statute. 
Sanders  v.  Lacks,  142  Mo.  255. 

And  in  Texas,  where  the  statute  provided 
that  the  presiding  officer  of  a  precinct  should 
select  three  judges  and  four  clerks,  and 
authorized  them  to  hold  the  election,  it  was 
held  that  the  provision  was  merely  directory, 
and  that  an  election  was  not  vitiated  by  the 
selection  of  only  three  judges  and  two  clerks, 
where  the  result  was  not  affected  thereby. 
Chapman  v.  State,  37  Tex.  Crim.  Rep.  167. 

In  Kansas  there  is  a  decision  to  the  same 
effect.    Gilleland  v.  Schuyler,  9  Kan.  569. 

2.  Improper  Person  Acting  with  Board  —  Con- 
gressional Cases.  —  In  the  early  case  of  Jackson 
v.  Wayne,  CI.  &  H.  El.  Cas.  47,  where  the  law 
required  the  election  to  be  held  by  three 
magistrates,  but  it  was  held  by  three  persons 
of  whom  but  one  was  a  magistrate,  the  vote 
of  the  precinct  was  rejected. 

In  another  early  case,  Letcher  v.  Moore,  CI. 
&  H.  El.  Cas.  756,  where  there  was  a  pro  tern. 
judge  who  acted  for  a  short  time,  a  committee 
reported  in  favor  of  rejecting  the  votes  of  the 
precinct,  but  the  report  was  not  adopted. 

In  the  more  recent  case  of  Donnelly  v. 
Washburne,  5  Cong.  El.  Cas.  466,  the  statute 
provided  that  the  county  auditor  should  select 
two  justices  of  the  peace,  who,  with  himself, 
should  form  the  canvassing  board.  He 
selected  one  justice  of  the  peace  and  the  pro- 
bate judge,  and  the  vote  was  counted  by 
them.  The  majority  of  the  committee  strongly 
insisted  upon  rejecting  the  vote  of  the  county, 
for  this  reason;  but  the  report  was  recom- 
mitted, and  no  further  action  taken. 

In  Parliament  it  has  been  held  that  the  fact 
that  improper  persons  joined  with  the  legal 
officers  in  the  return  will  not  be  grounds  for 

10  C.  of  L.— 43  673 


setting  it  aside.  Taunton  Case,  1  Peckw. 
El.  Cas.  406.  And  in  two  cases  the  com- 
mittees went  so  far  as  to  hold  that,  in  the  case 
of-  the  absence  of  the  proper  officers,  or  of  their 
refusal  to  act,  the  electors  might  hold  the 
election  before  another  officer  or  a  private 
person;  but  in  two  later  cases  the  contrary 
view  was  adopted.    Roe  on  Elections  449. 

The  New  York  Assembly  in  one  case  held 
that  the  fact  that  an  unsworn  person  assisted 
in  counting  the  votes  did  not  vitiate  an  elec- 
tion. Durland  v.  Fullerton,  N.  Y.  Cont.  El. 
Cas.  228.  But  in  Twombly  v.  Curry,  N.  Y. 
Cont.  El.  Cas.  471,  where  a  third  person  was 
permitted  to  handle  the  votes,  and  the  ballots 
could  be  readily  distinguished,  and  he  had  an 
opportunity  to  change  them,  the  poll  was 
rejected. 

Judicial  Decisions. —  In  Sprague  v.  Norway, 
31  Cal.  173,  the  Supreme  Court  of  California 
held  that  the  fact  that  an  unsworn  person  as- 
sisted in  counting  the  voles  did  not  affect  the 
result.  There  is  a  North  Carolina  decision  to 
the  same  effect.  Roberts  v.  Calvert,  98  N. 
Car.  580.  See  also  Lehlbach  v.  Haynes,  54 
N.  J.  L.  77. 

In  Dial  v.  Hollandsworth,  39  W.  Va.  I,  it 
was  held  that  where  the  commissioners  of 
election,  acting  innocently  in  violation  of  law, 
appoint  two  additional  ballot  clerks  to  aid 
in  conducting  the  election,  such  misconduct, 
though  a  strong  suspicious  circumstance,  is 
not  sufficient  to  invalidate  the  poll,  unless 
there  is  some  evidence  tending  to  show  that 
such  appointments  were  corruptly  intended  to 
influence  and  did  influence,  the  result  of  the 
election.  Compare  Norman  v.  Booz,  85  Ky. 
557. 

3.  Officer  Civilly  Liable  for  Wrongful  or  Mali- 
cious Rejection  of  Vote — England.  —  Ashby  v. 
White,  2  Ld.  Raym.  938. 

Connecticut.  —  Hyde  v.  Brush,  34  Conn.  455; 
Perry  v.  Reynolds,  53  Conn.  527. 

Illinois.  —  Byler  v.  Asher,  47  111.  101 ;  Ber- 
nier  v.  Russell,  89  111.  60. 

Indiana.  —  Carter  v.  Harrison,  5  Blackf. 
(Ind.)  138. 

Iowa.  —  Long  v.  Lonp,  57  Iowa  497. 

Kentucky.  —  Chrisman  v.  Bruce,  I  Duv. 
(Ky.)  63,  85  Am.  Dec.  603. 

Louisiana. — Bridge  v.  Oakcy,  2  La.  Ann.  968. 

Maine.  —  Sanders  v.  Getchell,  76  Me.  158, 
49  Am.  Rep.  606;  Pierce  v.  Getchell,  76  Me. 
216. 

Maryland.  —  Elbin  r.  Wilson,  33  Md.  135; 
Friend '.v.  Hamlll,  34  Md.  298. 
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liability  if  the  plaintiff  was  not  entitled  to  vote,  whatever  the  motive  in  reject- 
ing the  vote  may  have  been.  To  maintain  the  action  the  plaintiff  must  show 
either  that  the  defendant  knew  of  the  facts  which  rendered  him  a  qualified 
voter,  or  that  he  offered  to  the  defendant  such  evidence  as  was  demanded  by 
the  officers,  or  such  as  was  required  by  law,  to  show  that  he  was  qualified.1 

(2)  Refusal  to  Alloiv  Registration.  —  The  principles  on  which  this  liability 
is  based  are  not  limited  to  judges  and  inspectors  of  elections.  Registering 
officers  are  equally  liable  in  an  action  for  damages  if  they  wrongfully  and 
maliciously  refuse  to  permit  a  qualified  elector  to  register,  or  erase  his  name 
from  the  registry.2 

(3)  Failure  to  Assess  Taxes.  —  The  same  is  true  of  assessors  who  wrongfully 
and  maliciously  refuse  or  fail  to  make  an  assessment  of  taxes,  the  payment  of 
which  is  required  as  a  condition  of  voting,  and  thereby  cause  an  elector  to  lose 
his  vote.3 

(4)  Failure  to  Canvass  Votes.  —  There  is  direct  conflict  of  opinion  as  to 
whether  canvassing  officers  are  liable  in  an  action  for  damages  for  wrongful 
failure  to  canvass  votes.4  There  seems  to  be  no  good  reason  why  they  should 
not  be  within  the  same  rules  that  determine  the  liability  of  other  election 
officers. 


Michigan. — Gordon  v.  Farrar,  2  Dougl. 
(Mich.)  411. 

Missouri.  —  Pike  v.  Megoun,  44  Mo.  491. 

New  Hampshire.  —  Wheeler  v.  Patterson,  1 
N.  H.  88,  8  Am.  Dec.  41. 

New  York.  —  Jenkins  v.  Waldron,  11  Johns. 
(N.  Y.)  114,  6  Am.  Dec.  359. 

North  Carolina.  —  Peavey  v.  Robbins,  3 
Jones  L.  (48  N.  Car.)  339. 

Pennsylvania.  —  Weckerley  v.  Geyer,  11  S.  & 
R.  (Pa.)  35- 

Tennessee.  —  Rail  v.  Potts,  8  Humph.  (Tenn.) 
225. 

And  see  the  other  cases  cited  in  the  notes 
following,  in  which  this  liability  is  recognized. 

The  Leading  Case  on  this  subject  is  Ashby  v. 
White,  2  Ld.  Raym.  938,  where  the  House  of 
Lords  declared  that  by  the  known  laws  of  the 
kingdom  every  freeholder  or  other  person 
having  a  right  to  give  his  vote  at  the  election 
to  serve  in  Parliament,  and  being  wilfully  de- 
nied or  hindered  so  to  do  by  the  officers  who 
ought  to  receive  the  same,  may  maintain  an 
action  in  the  queen's  court  against  such  officer 
to  assert  his  right,  and  to  recover  damages  for 
the  injury  (Bro.  Pari.  Cas.  49),  reversing  the 
lower  court,  in  which  a  motion  in  arrest  of 
judgment  had  been  sustained  by  three  judges 
against  the  opinion  of  Lord  Chief  Justice  Holt. 

Election  under  Invalid  Law.  —  It  has  been 
held  that,  to  maintain  the  action,  the  plaintiff 
need  not  show  that  the  law  under  which  the  . 
election  was  held  was  valid,  as  the  officer  will 
not  be  permitted,  when  his  act  was  malicious, 
to  assail  the  validity  of  the  election.  Bernier 
v.  Russell,  89  111.  60. 

Liability  of  Officer  for  Acts  of  Deputy  —  An 
officer  may  be  liable  for  the  misconduct  of  his 
deputy,  if  the  deputy  is  appointed  and  com- 
pensated by  him,  and  is  subject  to  his  direc- 
tion and  control;  but  the  mere  fact  that  a 
superior  election  officer  is  charged  with  the 
duty  of  appointing  a  subaltern  or  deputy  for 
the  performance  of  a  public  duty  does  not 
make  him  answerable  for  the  misconduct  of 
the  appointee.  See  Hawkins  v.  Thomas,  3 
Ind.  App.  399.  where  it  was  held  that  a  United 
States  marshal  was  not  liable  for  the  miscon- 
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duct  of  a  deputy  marshal  appointed  by  him, 
under  Rev.  Stat.  U.  S.,  §  2021  (since  repealed)^ 
to  serve  at  a  congressional  election. 

1.  No  Liability  if  There  Was  No  Right  to  Vote. 

—  Byler  v.  Asher,  47  111.  101 ;  Griffin  v. Rising, 
11  Met.  (Mass.)  339;  Blanchaid  v.  Stearns,  5 
Met.  (Mass.)  298;  Lombard  v.  Oliver,  7  Allen 
(Mass.)  155;  Gates  v.  Neal,  23  Pick.  (Mass.) 
308. 

2.  Liability  of  Registration  Officers.  —  Perry  'v. 
Reynolds,  53  Conn.  527;  Pike  v.  Megoun,  44 
Mo.  491. 

In  Larned  v.  Wheeler,  140  Mass.  390,  54 
Am.  Rep.  483,  it  was  held  that  an  action 
would  lie  against  the  selectmen  of  a  town  by 
a  person  whose  name  was  wrongfully  erased 
by  them  from  the  register  of  voters.  The  dec- 
laration alleged  that  they  wrongfully  removed 
the  plaintiff's  name  from  the  register  and  the 
lists  of  voters,  although  they  had  sufficient 
evidence  furnished  them  of  his  qualifications 
as  a  voter.  It  was  further  held  that  the  fact 
that  if  the  plaintiff  had  formally  tendered  his 
vote,  and  it  had  been  refused,  he  might  have 
maintained  an  action  for  such  refusal  should 
not  deprive  him  of  his  remedy  for  injury  done 
him  by  the  removal  of  his  name  from  the  regis- 
ter. See  also  Harris  v.  Whitcomb,  4  Gray 
(Mass.)  433. 

3.  Assessors  Are  Liable  to  an  individual  who 
is  liable  to  taxation  for  their  omission  to  tax 
him,  whereby  he  loses  his  right  to  vote  at  an 
election,  if  they  did  so  wilfully,  and  with  a 
design  to  deprive  him  of  his  vote,  or  if  they 
had  actual  knowledge  of  his  liability  to  taxa- 
tion, so  plain  and  obvious  that  wilfulness  may 
be  reasonably  inferred.  Griffin  v.  Rising,  11 
Met.  (Mass.)  339. 

4.  Liability  of  Canvassing  Officers.  —  In  Jayne 
v.  Drorbaugh,  63  Iowa  711,  it  was  held  that  a 
canvassing  board  was  not  liable. 

In  M'Gowan  v.  Sedley,  8  Ir.  C.  L.  Rep.  342, 
on  the  other  hand,  an  officer  was  held  liable  to 
an  action  for  damages  for  improperly  refusing 
to  canvass  a  vote  which  had  been  received. 

And  in  Arkansas  it  has  been  held  that  a 
canvassing  officer  making  a  false  abstract  was 
liable  to  a  suit  on  his  official  bond  for  actual 
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(5)  False  Returns.  —  In  England  it  has  been  held  that  no  action  will  lie  at 
common  law  for  a  false  or  even  a  malicious  return  by  an  election  officer  in  an 
election  for  a  member  of  Parliament,  on  the  ground  that  the  officer  may  be 
punished  by  the  House  of  Commons  for  a  breach  of  their  privileges.1 

In  Indiana,  however,  it  has  been  held  that  a  board  of  canvassers,  being 
merely  ministerial  officers,  are  liable  to  a  person. injured  by  their  wrongful  act, 
even  if  it  was  unintentional.2 

(6)  Absence  of  Wilfulness  or  Malice.  —  The  Weight  of  authority  seems  to  be 
decidedly  to  the  effect  that  when  there  is  a  wrongful  refusal  to  receive  the 
ballot  of  a  qualified  elector,  but  the  officer,  upon  the  evidence  offered,  uses  his 
best  judgment,  and  makes  an  honest  mistake,  no  action  will  lie  for  such  refusal, 
as  he  acts  ^rt^'-judicially.3  This  doctrine,  however,  is  not  universally  recog- 
nized. In  a  number  of  states  it  is  held  that  a  wrongful  rejection  of  the  vote 
of  a  qualified  elector  is  actionable,  without  regard  to  the  motives  which  lead  to 
the  rejection.  *    In  Massachusetts,  where  the  latter  doctrine  is  recognized,  it 


damages,  and  that  good  faith  and  honest  in- 
tention constituted  no  defense.    Thomas  v. 
Hinkle,  35  Ark.  450. 
And  see  Moore  v.  Kessler,  59  Ind.  152. 

1.  Returning  Officer's  Liability  for  False  Re- 
turns.—  Prideaux  v.  Morris,  2  Salk.  502;  Ber- 
nardiston  v.  Soame,  2  Lev.  114.  But  this  doc- 
trine was  strongly  assailed  by  Chief  Justice 
Willes  in  the  case  of  Wynne  v.  Middleton, 
1  Wils.  125,  in  the  Exchequer  Chamber. 

2.  Moore  v.  Kessler,  <_,()  Ind.  152.  See  also 
Thomas  v.  Hinkle,  35  Ark.  450. 

3.  In  the  Absence  of  Malice  or  Wilfulness  ■ — 
Cases  Denying  Liability. —  In  England  it  was  so 
held  in  the  early  cases  of  Drew  v.  Coulton,  2 
Lud.  El.  Cas.  245;  Cullen  v.  Morris,  2  Stark. 
577,  3  E.  C.  L.  536,  and  in  the  later  case  of 
Tozer  v.  Child,  7  El.  &  Bl.  377,  90  E.  C.  L.  377. 
Since  the  later  statute,  however,  requiring  the 
votes  of  all  the  registered  voters  to  be  re- 
ceived, the  case  of  Pickering  -'.  James,  42  L. 
J.  C.  P.  217,  would  seem  to  hold  the  contrary 
doctrine,  that  if  the  act  was  one  which  it  was 
his  duty  to  do,  and  the  refusal  was  wrongful, 
it  need  not  be  shown  to  be  wilful  or  malicious. 
Where  an  officer  improperly  refused  to  can- 
vass a  vote  which  had  been  received,  it  was 
held  that  he  was  liable  to  an  action  for  dam- 
ages. M'Gowan  v.  Sedley,  8  Ir.  C.  L.  Rep. 
342. 

In  the  United  States  the  early  English  rule 
has  been  adopted  in  the  following  jurisdic- 
tions: 

United  States.  —  Isaacs  v.  McNeil,  44  Fed. 
Rep.  32. 

Connecticut.  —  Perry  v.  Reynolds,  53  Conn. 
527- 

Indiana.  —  Carter  v.  Harrison,  5  Blackf. 
(Ind.)  138. 

Iowa.  —  Long  v.  Long,  57  Iowa  497. 

Kentucky.  Caulfield  v.  Bullock,  18  B. 
Mon.  (Ky.)494;  Morgan  v.  Dudley,  18  B.  Mon. 
(Ky.)  693,  68  Am.  Dec.  735;  Miller  v.  Rucker, 
1  Hush  (Ky.)  135. 

Louisiana.  —  Patterson  v.  D'Auterive,  6  La. 
Ann.  467.  54  Am.  Dec.  564;  Dwight  v.  Rice,  5 
La.  Ann.  580. 

Maryland.  —  Bevard  v.  Hoffman,  18  Md. 
4791  Anderson  v.  Baker,  23  Md.  531;  Friend 
v.  Hamill,  34  Md.  298. 

Michigan.  —  Gordon  v.  Farrar,  2  Dougl. 
(Mich.)  411. 

Missouri.  —  Pike  v.  Megoun,  44  Mo.  491. 


New  Hampshire.  —  Wheeler  '•.  Patterson,  I 
N.  H.  88,  8  Am.  Dec.  41. 

New  York. — Jenkins  v.  Waldron,  11  Johns. 
(N.  Y.)  114,  6  Am.  Dec.  359;  Goetchens  v. 
Matthewson,  5  Lans.  (N.  Y.)  214;  People  v. 
Boas,  (Supreme  Ct.)  1  N.  Y.  Crim.  Rep.  132, 
affirming  92  N.  Y.  560,  I  N.  Y.  Crim.  Rep.  287. 

North  Carolina.  —  Peavey  v.  Robbins,  3 
Jones  L.  (48  N.  Car.)  339. 

Pennsylvania. —  Weckerly  v.  Geyer,  11  S.  & 
R.  (Pa.)  35;  Moran  v.  Rennard,  3  Brews.  (Pa.) 
601. 

Tennessee.  —  Rail  v.  Potts,  8  Humph. 
(Tenn.)  225. 

Malice  Presumed.  —  Where  a  vote  is  know- 
ingly rejected  contrary  to  law,  it  will  be 
presumed  that  the  action  was  malicious.  Chtis- 
man  v.  Bruce,  I  Duv.  (Ky.)  63.  85  Am.  Dec' 
603.  And  where  by  the  terms  of  the  statute  a 
person  has  an  absolute  right  to  vote,  when  his 
name  is  on  the  register,  the  rejection  of  the 
vote  is  actionable  without  proof  of  actual 
malice.  Pickering  v.  James,  42  L.  J.  C.  1'. 
217;  M'Gowan  v.  Sedley,  8  Ir.  C.  L.  Rep.  342; 
Hyde  v.  Brush,  34  Conn.  455. 

Unreasonable  Rejection. —  In  Maine,  by  ex- 
press statutory  provision,  the  action  will  lie, 
and  will  lie  only,  when  the  rejection  is  unrea- 
sonable. Sanders  v.  Gctchell,  76  Me.  158,  49 
Am.  Rep.  606.  And  in  that  state  it  has  been 
held  that  it  is  unreasonable  to  refuse  a  vole 
because  another  person  has  falsely  personated 
the  voter.  Pierce  v.  Getchell,  76  Me.  216.  Iti 
New  York  the  contrary  was  held.  People  v. 
Boas,  (Supreme  Ct.)  r  N.  Y.  Crim.  Rep.  132, 
affirming  92  N.  Y.  560,  I  N.  Y.  Crim.  Rep.  287. 

4.  Cases  Holding  Malice  or  Wilfulness  Not 
Necessary  —  Indiana. — State  v.  Robb,  17  Ind. 
536. 

Massachusetts.  —  Kilham  v.  Ward,  2  Mass. 
236;  Oakcs  -■.  Hill,  10  Pick.  (Mass.)  333; 
Keith  v.  Howard,  24  Pick.  (Mass.)  292;  Bacon 
-/.  Benchley,  2  Cush.  (Mass.)  100;  Lincoln  v. 
Hapgood,  J 1  Mass.  350;  Blanchard  v.  Stearns, 
5  Met.  (Mass.)  298;  Henshaw  v.  Foster,  9 
Pick.  (Mass.)  312;  Gates  v.  Neal,  23  Pick. 
(Mass.)  308;  Capen  v.  Foster,  12  Pick.  (Mass.) 
485,  23  Am.  Dec.  632;  Lamed  v.  Wheeler,  140 
Mass.  390,  54  Am.  Rep.  483. 

Ohio. — Jeffries  v.  Ankeny,  ti  Ohio  373; 
Anderson  v.  Millikin,  9  Ohio  St.  568. 

Wisconsin.  —  Gillespie  v.  Palmer,  20  Wis. 
544- 
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has  been  held  that  it  does  not  apply  to  assessors  who  have  omitted  to  tax  a 
voter,  so  as  to  qualify  him  to  vote.1 

(7)  Damages.  —  Where  the  wrongful  action  of  the  officer  is  shown  to  have 
been  corrupt  as  well  as  wilful,  exemplary  damages  may  be  recovered  ; 58  but  an 
honest  mistake  of  law  may  be  shown  in  mitigation  of  damages,  where  it  is  not 
necessary  to  show  malice.3  If  there  was  no  malice,  wilfulness,  or  corruptness 
of  motive,  only  nominal  damages  will  be  allowed.4 

(8)  Evidence  to  Show  Malice.  —  Every  fact  and  circumstance  connected  with 
the  case,  the  admission  of  which  does  not  violate  the  cardinal  rules  of  evidence, 
may  be  admitted  to  show  that  the  rejection  was  wilful  and  malicious,5  or,  on 
the  other  hand,  was  the  result  of  honest  mistake.6  Where  the  law  is  plain, 
and  there  is  no  reasonable  excuse,  this  would  warrant  a  finding  of  bad  motives.7 
The  presumption  will  be  in  favor  of  the  good  faith  of  the  officer,  if  the  rejec- 
tion is  caused  by  mistake  of  law.8 

b.  Action  for  Penalty.  —  In  the  various  statutes  election  officers  are 
made  liable  to  specified  penalties  to  be  recovered  by  action  for  failure  properly 
to  perform  the  duties  imposed  upon  them.  There  is  no  liability  under  these 
statutes  unless  the  case  comes  strictly  within  their  provisions.9    Penalties  have 


Reason  of  This  Doctrine.  —  This  is  held,  said 
Chief  Justice  Shaw,  "  upon  the  ground  that  it 
will  afford  the  best  security  to  this  high  and 
important  privilege;  that  without  it  a  voter 
might  often  be  refused  his  privilege  upon 
slight  and  frivolous  grounds,  but  yet  under 
such  circumstances  as  to  render  it  difficult,  if 
not  impossible,  to  prove  actual  malice  in  the 
officers  superintending  the  elections.  Besides, 
if  it  should  appear  that  the  plaintiff  had  a  right 
to  vote,  but  the  selectmen,  through  mistake  or 
error  of  judgment,  and  without  malice,  should 
refuse  to  receive  his  vote,  it  would  be  a  ground 
for  very  small,  perhaps  only  nominal,  dam- 
ages; and  the  object  of  the  action  would  be 
accomplished  by  vindicating  his  right.  But  if 
such  vote  were  refused  maliciously  and  wil- 
fully, or  from  any  unlawful  motive,  it  would 
be  a  proper  case  for  higher  damages.  But 
whatever  may  have  been  the  grounds  of  the 
decision  originally,  the  rule  of  law  is  now  well 
established  and  understood."  Gates  v.  Neal, 
23  Pick.  (Mass.)  308. 

Mistake  Caused  by  Plaintiff.  —  It  has  been 
held,  however,  in  Massachusetts,  that  where  an 
election  officer  rejects  a  vote  by  reason  of  a 
mistake  into  which  he  has  been  led  by  the 
conduct  of  the  person  offering  the  vote,  no  re- 
covery can  be  had  by  the  latter  against  him. 
Humphrey  v.  Kingman,  5  Met.  (Mass.)  162. 

1.  Liability  of  Assessors.  —  In  Griffin  v.  Ris- 
ing, 11  Met.  (Mass.)  339,  it  was  held  that  an 
action  cannot  be  maintained  against  assessors 
by  an  individual  who  is  liable  to  taxation  for 
their  omission  to  tax  him,  whereby  he  loses 
his  right  to  vote  at  an  election,  unless  it  be 
shown  affirmatively  that  they  omitted  to  tax 
him  wilfully,  purposely,  or  with  design  to  de- 
prive him  of  his  vote,  or  unless  they  had  ac- 
tual knowledge  of  his  liability  to  taxation,  so 
plain  and  obvious  that  a  sinister  purpose  and 
wilful  omission  to  tax  him  in  pursuance  of 
such  purpose  may  be  reasonably  inferred  by  a 
jury.  The  distinction  is  thus  slated  by  Chief 
Justice  Shaw:  "  The  case  of  a  suit  against 
selectmen  for  refusing  the  vote  of  a  qualified 
voter,  and  that  of  assessors  neglecting  to  tax  a 
citizen,  by  means  of  which  he  is  deficient  in 
one  of  the  qualifications  of  a  voter,  are  mani- 
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festly  quite  distinguishable.  In  the  former 
the  selectmen  act  directly  upon  the  party's 
claim  of  right  to  vote,  which  is  regarded  as  a 
valuable  personal  right;  and  if  his  vote  is  re- 
fused, supposing  him  entitled  to  vote,  it  is 
regarded  in  law  as  a  direct  violation  of  this 
personal  right.  But  although  assessors  owe  a 
duty  to  their  constituents  and  to  the  public  to 
assess  a  tax  on  every  one  liable  to  taxation, 
yet  the  right  of  an  individual  to  be  taxed  is 
not  prima  facie  a  beneficial  right  to  him,  and  by 
omitting  him  they  do  him  no  direct  wrong.  If 
it  operates  indirectly  to  deprive  him  of  a  privi- 
lege, before  it  can  be  charged  as  a  personal 
injury  to  him  it  must  be  shown  to  be  done  for 
that  or  some  other  sinister  or  wrong  purpose." 

2.  Damages.  —  Elbin  v.  Wilson,  33  Md.  135; 
Gates  v.  Neal,  23  Pick.  (Mass.)  308;  Lincoln  v. 
Hapgood,  11  Mass.  357. 

3.  Long  v.  Long,  57  Iowa  497. 

4.  Lincoln  v.  Hapgood,  11  Mass.  357;  Gates 
v.  Neal,  23  Pick.  (Mass.)  308. 

5.  Evidence  to  Show  Malice.  —  Friend  v. 
Hamill,  34  Md.  298.  It  may  be  shown  that 
the  officer  knew  that  the  voter  differed  from 
him  in  political  sentiments,  and  that  others 
against  whom  the  same  objection  was  made 
had  been  permitted  to  vote.  Elbin  v.  Wilson, 
33  Md.  135. 

6.  Chrisman  v.  Bruce,  I  Duv.  (Ky.)  69,  85 
Am.  Dec.  603. 

7.  See  Griffin  v.  Rising,  11  Met.  (Mass.)  343. 

8.  Presumption.  —  Where  an  inspector  re- 
jected the  votes  of  persons  upon  the  ground 
that  they  were  deserters  from  the  army  of  the 
United  States,  and  had  lost  their  citizenship 
by  virtue  of  the  Act  of  Congress,  it  was  held 
that,  although  the  law  should  be  construed  to 
apply  to  those  only  %vho  had  been  convicted 
of  desertion,  an  action  would  not  lie  without 
proof  of  malice.  Goetchens  v.  Matthewson,  5 
Lans.  (  K.  Y.)  214. 

9.  Liability  for  Statutory  Penalties.  —  In  an  ac- 
tion against  a  deputy  returning  officer  by  a 
"  person  aggrieved,"  to  recover  a  penalty 
under  section  186  of  the  Ontario  Election  Act, 
55  Vict.,  c.  3,  for  an  alleged  wilful  refusal  to 
allow  the  plaintiff  to  vote,  it  was  held  that  the 
word  "wilful"  in  the  section  meant  "  per- 
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also  at  times  been  prescribed  by  the  Acts  of  Congress  relating  to  federal 
elections.1 

7.  Criminal  Liability.  —  The  criminal  liability  of  election  officers  for  improp- 
erly receiving  or  rejecting  votes,  or  other  wrongful  acts,  is  treated  in  a  subse- 
quent section.* 

8.  Compensation.  —  The  right  of  election  officers  to  fees,  mileage,  per  diem, 
or  other  compensation  for  their  services  depends  entirely  upon  whether  there 
is  statutory  provision  therefor.  They  are  entitled  to  such  compensation,  and 
such  only,  as  the  statutes  allow.3 


verse  "  or  "  malicious;  "  and,  although  the 
plaintiff  was  deprived  of  his  vote  by  the  re- 
fusal of  the  defendant  to  allow  him  to  deposit 
a"  straight"  ballot,  and  there  was  thereby  a 
contravention  of  the  act,  yet,  as  the  defendant 
honestly  believed  that  the  plaintiff  was  |not 
qualified,  and  believed  in  his  own  power  to 
withhold  the  ballot,  the  action  failed.  John- 
son v.  Allen,  26  Ont.  Rep.  550. 

1.  Liability  for  Penalty  under  Acts  of  Congress. 
—  Under  Rev.  Stat.  U.  S.,  §§  2005-2008,  relat- 
ing to  federal  elections,  it  was  provided  that 
when  anything  is  required  by  any  state  to  be 
done  as  a  prerequisite  to  the  right  of  voting, 
every  citizen  shall  have  equal  opportunity  to 
perform  the  act;  and  if  he  is  denied  this,  that 
his  attempt  to  perform  the  act  shall  be  held  to  be 
equivalent  to  its  performance;  and  if  any  officer 
shall  deny  a  citizen  such  right  to  qualify  him- 
self for  voting,  or  if  any  election  officer  shall 
refuse  to  receive  and  count  the  votes,  upon  affi- 
davit being  made  of  the  offer  and  refusal,  the 
officer  refusing  to  permit  the  act,  or  the  elec- 
tion officer  refusing  the  vote,  shall  forfeit  to 
the  aggrieved  party  the  sum  of  five  hundred 
dollars,  with  costs  and  counsel  fees;  and  it 
was  also  provided  that  they  shall  be  liable  to 
criminal  prosecution.  These  provisions  have 
been  held  to  be  constitutional.  Brown  v. 
Munford,  16  Fed.  Rep.  175;  U.  S.  v.  Munford, 
16  Fed.  Rep.  223.  See  supra,  this  title,  The 
Right  of  Suffrage  and  Regulations  in  General. 
These  sections  have  since  been  repealed. 
2  Supp.  Rev.  Stat.  171. 

2.  Criminal  Liability  of  Election  Officers.  —  See 
infra,  this  title.  Offenses  Against  Election 
Laws. 

3.  Compensation  —  Right  Thereto  Dependent 
upon  Statutory  Provision  —  United  States.  — 
U.  S.  v.  McDermott,  140  U.  S.  151  [modifying 
40  Fed.  Rep.  217];  U.  S.  v.  Poinier,  140  U.  S. 
160  [reversing  40  Fed.  Rep.  139];  Dennison  v. 
U.  S.,  168  U.  S.  241;  Sherman  v.  U.  S.,  155  U. 
S.  673;  Walker  v.  U.  S.,  41  Fed.  Rep.  672; 
Gayer  v.  U.  S.,  33  Fed.  Rep.  625;  In  re  Sher- 
man, 51  Fed.  Rep.  274.  And  see  the  other 
federal  cases  cited  in  the  notes  following. 

Alabama. — St.  Clair  County  v.  Smith,  112 
Ala.  347. 

Georgia.  —  Early  County  v.  Powell,  94  Ga. 
680. 

Illinois.  —  Schiel  v.  Cook  County,  137  111. 
46,  affirming  Shicl  v.  Chicago,  37  HI.  App.  486. 

Massachusetts.  —  Ridgway  v.  Haverhill,  152 
Mass.  530. 

Michigan.  —  Alberts  v.  Torrent,  98  Mich. 
512. 

Ohio.  —  State  v.  Ehrman,  (1  Ohio  Dec.  II. 
Pennsylvania.  —  Corr   v.  Lackawanna  Co., 
2  Pa.  Dist.  Rep.  516,  163  Pa.  St.  57;  Young  v. 


Huntingdon  County,  20  Pa.  Co.  Ct.  Rep.  374; 
Mellon  v.  Fulton  County,  7  Pa.  Dist.  R.  81. 

Officers  Entitled  to  Full  Pay  Allowed.  —  An 
election  officer  is  entitled  to  the  full  pay 
allowed  him  by  statute,  and  cannot  be  held 
entitled  to  less  because  the  governor,  attorney- 
general,  or  some  other  officer  notified  him  prior 
to  his  appointment  that  he  would  be  paid  less. 
No  contract  on  the  part  of  the  appointee  to 
take  less  than  he  is  entitled  to  under  the  stat- 
ute can  be  implied.  Stocksdale  v.  V.  S.,  39 
Fed.  Rep.  62;  Scholfield  v.  U.  S.,  32  Fed.  Rep. 
576;  Fulmer  v.  U.  S.,  23  Ct.  of  CI.  320. 

Compensation  Limited  by  Statute.  —  I  f  the  stat- 
ute limits  the  compensation  of  an  officer  to  a 
certain  sum,  he  is  not  entitled  to  more,  how- 
ever much  more  his  services  may  be  worth. 
Thus,  under  Rev.  Stat.  U.  S.,  §  2031  (since  re- 
pealed), providing  that  a  federal  supervisor  of 
elections  should  be  paid  compensation  at  the 
rate  of  five  dollars  per  day  for  each  day  he 
should  be  actually  on  duty,  "  not  exceeding 
ten  days,"  it  was  held  that  a  supervisor's 
compensation  was  limited  to  fifty  dollars,  not- 
withstanding he  might,  in  the  performance  of 
his  duties,  necessarily  serve  more  than  ten 
days.    Williams  v.  U.  S.,  34  Fed.  Rep.  25. 

Mileage. —  If   a  statute  merely  allows  an 
election  officer  a  certain  sum  per  day,  he  is  not 
entitled  to  mileage  in  addition  thereto.  Young 
Huntingdon  County,  20  Pa.  Co.  Ct.  Rep. 
374- 

Per  Diem.  —  A  statute  providing  for  the  com- 
pensation of  managers  and  clerks  of  elections 
in  a  given  county  which  declares  that  these 
persons  shall  each  receive  for  their  services  in 
holding  elections  two  dollars  per  day  entitles 
them  to  the  per  diem  mentioned,  not  only  for 
the  day  on  which  the  voting  is  done,  but  for 
the  next  day,  when  their  services  are  neces- 
sary in  completing  the  count  and  making  up 
the  returns.  Early  County  v.  Powell,  94  Ga. 
680. 

Employment  of  Clerks  and  Assistants. —  In  the 

absence  of  express  statutory  provision  there- 
for, an  election  officer  cannot  recover  for 
money  paid  by  him  for  the  services  of  an 
assistant  or  clerk.  "  When  one  is  appointed 
to  discharge  an  office,  he  is  expected  to  do  its 
duties  himself,  and  if  his  health  fail,  and  he 
must  employ  assistance,  he  must  pay  for  such 
assistance  himself."  Gayer  v.  U.  S.,  33  Fed. 
Rep.  625. 

Services  at  Primary  Elections  —  Illinois.  — 
The  Illinois  statute  (3  Starr  &  Curt.  Annot. 
Stat.  1885.  p.  559,  par.  124),  relating  to  elec- 
tions, and  providing  that  "  all  judges  and 
clerks  of  election  and  official  ticket  holders, 
under  this  act,  shall  be  allowed  and  paid  at 
the  rate  of  three  dollars  per  day,"  and  that 
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Analogous  Services.  —  But  a  charge  need  not  necessarily  come  within  the  exact 
words  of  the  statute.  If  an  officer  performs  services  which  are  required  of 
him,  and  the  statute  allows  certain  compensation  for  analogous  services,  he 
may  make  a  corresponding  charge.1 

Unnecessary  Services.  —  To  entitle  an  officer  to  compensation  for  services  ren- 
dered, the  services  must  have  been  required  of  him  by  the  letter  of  the  law,  or 
must  have  been  necessarily  performed  in  the  proper  execution  of  the  duties 
therein  prescribed.  He  is  not  entitled  to  compensation  for  unnecessary  services 
voluntarily  performed  for  his  own  convenience,  though  he  may  have  thought 
them  proper.2 


(par.  127)  "  at  all  general  county  and  state 
elections,  which  include  officers  elected 
through  the  whole  county,  though  other  than 
state  and  county  officers  are  also  elected,  and 
at  all  exclusively  judicial  elections,  and  at  all 
special  elections  for  a  county  or  state  officer, 
or  member  of  Congress,  or  member  of  the  leg- 
islature, such  county  shall  pay  such  judges  and 
clerks  of  election  and  official  ticket  holders  for 
their  services  under  this  act,"  does  not  entitle 
judges  of  election  to  such  pay  when  acting  as 
judges  at  a  voluntary  primary  election  held 
by  a  political  party  under  the  Primary  Election 
Law  of  1889.  Schiel  v.  Cook  County,  137  111. 
46,  affirming  Shiel  v.  Chicago,  37  111.  App.  486. 
See  infra,  this  title,  Election  Expenses. 

In  Massachusetts  the  Clerk  of  a  City  Voting 
Precinct,  who  is  required  by  statute  to  attend 
the  meeting  of  such  clerks  within  a  repre- 
sentative district  on  the  tenth  day  following  an 
election,  and  to  make  a  record  of  the  returns 
of  votes,  is  entitled,  under  a  vote  of  the  city 
council  fixing  the  compensation  of  such  clerks 
at  five  dollars  per  day  "  for  actual  services," 
to  one  day's  pay  for  attending  the  meeting, 
but  he  is  not  entitled  to  another  day's  pay  for 
making  the  record,  as  that  is  merely  an  inci- 
dent of  the  meeting,  and  not  a  separate  and 
independent  duty,  and  may  be  done  on  the 
same  day.  Ridgway  v.  Haverhill,  152  Mass. 
530. 

In  Pennsylvania.  —  Under  the  Pennsylvania 
Act  of  June  19,  1891,  §  1,  which  makes 
the  printing  of  ballots  and  their  delivery  to 
the  election  officers,  and  all  other  expenses  in- 
curred under  the  act,  a  charge  against  the 
county,  and  section  13,  which  requires  ballots 
used  in  elections  of  officers  in  townships  and 
boroughs  to  be  distributed  by  the  auditors, 
and  requires  them  to  certify  the  cost  "  of  such 
printing  and  distribution  "  for  payment  as 
part  of  the  county  election  expenses,  a  borough 
auditor  is  not  entitled  to  recover  per  diem  com- 
pensation for  his  services  in  connection  with 
printing  and  distributing  such  ballots.  Corr 
r  .  Lackawanna  County,  2  Pa.  Dist.  Rep.  516, 
13  Pa.  Co.  Ct.  Rep.  12,  163  Pa.  St.  57. 

Under  the  Pennsylvania  Act  of  June  2,  1839, 
election  officers  are  entitled  to  $1.50  for  every 
day  necessarily  employed  in  conducting  an 
•election,  whether  the  election  be  general,  local, 
or  special,  and  they  are  entitled  to  pay  for  an 
additional  day  if  they  necessarily  work  beyond 
midnight.  Potter  v.  Tioga  County,  S  Pa.  Co. 
Ct.  Rep.  24. 

As  to  the  right  of  assessors  in  Pennsylvania 
to  per  diem  pay,  mileage,  and  fees,  see  Young 
f.  Huntingdon  County,  20  Pa.  Co.  Ct.  Rep. 
374. 
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As  to  the  compensation  of  return  officers, 
see  Bubb  v.  Lycoming  County,  134  Pa.  St.  112; 
Potter  v.  Tioga  County,  S  Pa.  Co.  Ct.  Rep.  24. 

As  to  the  pay  of  borough  auditors  for  print- 
ing and  distributing  ballots,  see  Packer  v. 
Northampton  County,  2  Pa.  Dist.  Rep.  514; 
Corr  v.  Lackawanna  County,  2  Pa.  Dist.  Rep. 
516,  163  Pa.  St.  57. 

Federal  Supervisors  and  Special  Deputy  Mar- 
shals.— Since  the  Acts  of  Congress  pioviding  for 
the  appointment  of  federal  supervisors  of  elec- 
tions and  special  deputy  marshals  (Rev.  Stat. 
U.  S.,  §§  2002,  2005,  2031,  5506,  5511,  5515, 
552o,  5523,  5598),  have  been  repealed  by  the 
Act  of  February  8,  1894  (2  Supp.  Rev.  Stat. 
171),  it  is  sufficient  merely  to  refer  to  the  de- 
cisions in  which  the  section  (2031)  providing 
for  their  compensation  has  been  construed. 
U.  S.  v.  Poinier,  140  U.  S.  160,  reversing  40 
Fed.  Rep.  139;  U.  S.  v.  McDermott,  140  U.  S. 
151,  modifying  40  Fed.  Rep.  217;  Sherman  v. 
U.  S.,  155  U.  S.  673;  Dennison  v.  U.  S.,  168  U. 
S.  241;  In  re  McDowell,  53  Fed.  Rep.  76;  In 
re  Sherman,  51  Fed.  Rep.  274;  Walker  v.  U. 
S.,  41  Fed.  Rep.  672;  Stocksdale  v.  U.  S.,  39 
Fed.  Rep.  62;  Gayer  v.  U.  S.,  33  Fed.  Rep. 
625;  Scholfield  v.  U.  S.,  32  Fed.  Rep.  576; 
Dimmick  v.  U.  S.,  36  Fed.  Rep.  82;  Berry  v. 
U.  S.,  35  Fed.  Rep.  269;  Williams  v.  U.  S.,  34 
Fed.  Rep.  25;  In  re  Conrad,  15  Fed.  Rep. 
641;  Dennison  v.  U.  S.,  25  Ct.  of  CI.  304; 
Fulmer  v.  U.  S.,  23  Ct.  of  CI.  320;  Allen  v.  U. 
S.,  26  Ct.  of  CI.  445;  Sanborn  v.  U.  S.,  24  Ct. 
of  CI.  367. 

1.  Corresponding  Charge  for  Analogous  Services. 

—  Dennison  v.  U.  S.,  168  U.  S.  241;  U.  S.  v. 
McDermott,  140  U.  S.  151.  See  the  quotation 
in  the  note  following. 

2.  Unnecessary  Services. —  Dennison  v.  U.  S., 
168  U.  S.  241.  In  this  case  the  question  was 
as  to  the  compensation  of  a  chief  federal 
supervisor  of  elections.  Mr.  Justice  Brown 
said:  "  The  duties  of  chief  supervisors  are 
prescribed  by  statute.    Rev.  Stat.,  £  2020  and 

2026.  Their  fees  are  also  fixed  by  statute. 
Section  2031.  To  entitle  a  supervisor  to  a 
valid  claim  against  the  government  he  must 
make  it  appear  that  the  services  performed 
were  required  by  the  letter  of  the  former  sec- 
tions, or  were  such  as  were  actually  and  neces- 
sarily performed  in  the  proper  execution  of 
the  duties  therein  prescribed.  It  must  also 
appear  that  his  charges  therefor  are  covered 
by  the  latter  section,  or,  if  they  are  not  fixed 
in  the  very  words  of  that  section,  that  by 
analogy  to  some  other  service  he  is  entitled  to 
make  a  corresponding  charge.  If  the  services 
are  only  performed  for  his  own  convenience, 
or  are  manifestly  unnecessary  or  useless  — 
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XI.  Time  of  Holding  Elections  —  1.  In  General.  —  The  time  of  holding  an 
election  is  a  matter  of  substance ;  and  an  election  held  at  a  time  not  fixed  by 
the  law  itself,  or  by  some  person  authorized  by  law  to  fix  it,  will  be  void.1 
The  authority  to  hold  an  election  at  one  time  will  not  warrant  an  election  at 
.another  time.2 

Consent  of  All  the  Voters.  —  Except  in  cases  of  doubt  or  mistake  as  to  the  cor- 
rect time  for  holding  an  election,  it  seems  to  be  settled  that  an  election  held 
at  the  wrong  time,  even  by  the  consent  of  all  the  .voters,  will  be  considered  as 
illegal.3 

Change  by  Majority.  —  Much  less  can  the  majority  change  the  time  of  an  elec- 
tion against  the  will  of  the  minority.4 

When  Proper  Time  Is  Doubtful.  —  In  a  number  of  cases  where  the  proper  time  for 
an  election  was  doubtful,  and  it  was  held  at  a  certain  time  by  order  of  the 
proper  authorities  and  by  the  general  consent  of  the  voters,  the  elections  have 
been  allowed  to  stand.5 


even  if  they  be  such  as  he  judges  proper  him- 
self —  they  cannot  be  made  the  basis  of  a  claim 
against  the  government."  See  also  Sherman 
v.  U.  S.,  155  U.  S.  673;  U.  S.  v.  McDermott, 
140  U.  S.  151,  modifying  40  Fed.  Rep.  217; 
U.  S.  v.  Poinier,  140  U.  S.  160,  reversing  40 
Fed.  Rep.  139;  Walker  -'.  U.  S.,  41  Fed.  Rep. 
672. 

1.  Time  of  Holding  Elections  —  Time  Not 
Legally  Fixed — California.  —  Dickey  v.  Hurl- 
burt,  5  Cal.  343;  Satterlee  v.  San  Francisco,  23 
Cal.  314;  Bourland  v.  Hildreth,  26  Cal.  161. 

Illinois.  — Stephens  v.  People,  89  111.  337; 
Snowball  v.  People,  147  111.  260,  affirming  43 
111.  App.  241. 

Kentucky.  —  Toney  v.  Harris,  85  Ky.  453. 

South  Dakota.  —  State  v.  Gardner,  3  S.  Dak. 
553,  citing 6  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  294. 

Texas.  —  Field  v.  Hall,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  749. 

"  To  make  the  election  of  an  officer  of  gov- 
ernment legal,  there  must  be  a  time  fixed  for 
holding  such  election,  either  by  law  or  by  the 
officer  empowered  by  law  to  do  so.  If  it  was 
not  so,  there  could  be  neither  a  fair,  orderly, 
or  free  expression  of  the  popular  choice.  If 
one  candidate  for  an  office  and  his  friends  may, 
without  authority  of  law,  prescribe  the  time 
for  holding  an  election  to  fill  a  vacancy,  his 
opponent  may  as  well  fix  anotherand  different 
time.  For  neither  by  the  constitution  nor 
statute  is  the  first  Monday  in  August  pre- 
scribed as  the  day  in  course  for  holding  an 
election  to  fill  a  vacancy  in  the  office  of  judge 
of  the  circuit  or  other  courts  of  the  same  class, 
and  such  election,  therefore,  can  be  legally 
held  on  that  day  only  when  appointed  by  a 
writ  of  election.  To  sanction  an  election  held 
without  lawful  authority  is  to  countenance  con- 
fusion, tumult,  and  unfairness."  Toney  V. 
Harris,  85  Ky.  453. 

Time  Must  Be  Fixed  in  Advance.  —  The  time 
of  holding  an  election  must  be  fixed  in  ad- 
vance; and  when  no  special  length  of  time  is 
required,  it  must  be  a  reasonable  time. 
Hoge's  Case,  CI.  &  H.  El.  Cas.  135;  Ken- 
field  v.  Irwin,  52  Cal.  164;  State  v.  Young,  4 
Iowa  561. 

2.  Election  at  Different  Time  from  That  Author- 
ized —  fihtiana.  —  State  v.  Winter,  148  Ind. 
177. 

Missouri.  —  State  v.  Ruark,  34  Mo.  App.  325. 


■Montana.  —  Heyfron  v.  Mahoney,  9  Mont. 
497- 

Nebraska.  —  State  v.  Hamilton,  29  Neb.  198. 
New  Jersey.  —  Sibbald  v.  Brickell,  59  N.  J. 
L.  420. 

Wisconsin.  —  State  v.  Alder,  87  Wis.  554. 

Illustrations.  —  Thus  where  the  law  required 
an  election  for  the  removal  of  a  county-seat  to 
be  held  within  fifty  days  from  the  filing  of  the 
petition,  one  held  seventy  days  thereafter  was 
held  void.  State  v.  Washoe  County,  6  Nev. 
104.  And  see  the  title  County-seat,  vol.  7, 
pp.  1017,  1036. 

And  when  a  local  option  law  authorized  an 
election  to  be  held  not  less  than  fifteen  nor 
more  than  thirty  days  from  the  date  of  filing 
the  petition,  one  held  thirty-one  days  there- 
after was  held  illegal.  Boone  v.  State,  10  Tex.  . 
App.  418,  38  Am.  Rep.  641.  And  see  the  title 
Local  Option. 

When  the  statute  providing  for  a  special 
election  requires  the  court  having  the  power 
to  order  the  same  to  designate  in  its  order  the 
day  on  which  the  election  shall  be  held,  and 
provides  that  when  the  order  is  made  a  certain 
judge  shall  cause  notice  thereof  to  be  given  by 
publication  for  a  certain  time  before  the  day 
of  election,  an  election  is  void  if  held  on  a 
different  day  from  that  designated  in  pursuance 
of  an  order  of  such  judge  changing  the  date. 
Field  v.  Hall,  (Tex.  Civ.  App.  1897)  4<>  S.  W. 
Rep.  749. 

3.  Consent  of  Voters.  —  State  v.  Collins,  2  Nev. 
351.    See  De  Armond  v.  State,  40  Ind.  469. 

4.  Change  of  Time  by  Majority.  —  Thus,  in 
People  v.  Brewer,  20  111.  474,  where,  upon  the 
day  fixed  for  an  election  of  a  school  trustee,  a 
majority  of  the  voters  organized,  and,  against 
the  will  of  the  minority,  adjourned  the  election 
to  a  future  day,  it  was  held  that  an  organiza- 
tion and  election  by  the  voters  remaining  was 
legal,  and  also  that  where  a  majority  attempt 
to  adjourn  an  election  without  day,  the  mi- 
nority may  organize  on  the  proper  day  and 
hold  the  election. 

5.  Doubt  as  to  Proper  Time.  —  In  New  Jersey, 
where  an  election  for  officers  of  a  municipal 
corporation  was  held  on  the  wrong  day  by 
mistake,  and  without  objection,  and  the  mis- 
take was  not  discovered  by  any  person  in- 
terested, either  as  voter,  candidate,  or  election 
officer,  until  after  the  election  had  been  held . 
and  there  was  no  fraud  or  corrupt  motive  on 
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Other  Exceptions  to  the  General  Rule.  —  There  are  cases  in  which  other  exceptions 
have  been  made  to  the  general  rule  that  elections  are  illegal  and  void  if  not 
held  at  the  time  authorized;  but  they  are  not  clearly  defined.1 

2.  Power  to  Fix  or  Change  Time.  —  Sometimes  the  constitution  of  a  state 
fixes  the  time  for  holding  an  election,2  and  in  such  a  case,  of  course,  a  different 
time  cannot  be  fixed  by  the  legislature.3  When  the  time  of  an  election  is  not 
fixed  by  the  constitution,  it  may  be  fixed  by  the  legislature,  or  the  legislature 
may  require  particular  officers  to  fix  it.  In  the  latter  case  no  other  officer  can 
do  so;  and  the  power  cannot  be  delegated.'4 

Compliance  with  Statute.  —  In  fixing  the  time  of  election  under  statutory 
authority,  the  statutory  requirements  must  be  complied  with,  but  a  substantial 
compliance  therewith  is  sufficient.5 

implied  Authority  to  Fix  Time.  —  If  a  statute  authorizes  a  municipal  corporation 


the  part  of  any  one  concerned,  and  the  elec- 
tion was  largely  attended,  it  was  held  that  the 
court  may  properly  refuse  to  allow  an  informa- 
tion in  the  nature  of  quo  warranto  to  be  filed 
against  an  officer  elected  at  such  election. 
State  v.  Tolan,  33  N.  J.  L.  195. 

In  Congressional  Cases  the  House  will  incline 
to  uphold  the  construction  given  by  the  state 
authority,  though  not  absolutely  bound  by  such 
construction.  Tennessee  Delegation  Case,  4 
Cong.  El.  Cas.  3;  Holmes  v.  Wilson,  I  Ellsw. 
El.  Cas.  322. 

Where,  however,  the  construction  is  not 
settled,  the  House  will  consider  the  question 
of  the  legal  time  and  give  the  seat  to  the  per- 
son having  a  majority  at  the  legal  election, 
although  it  was  uncontested,  and  his  vote  was 
much  less  than  that  which  he  received  at  a 
prior  election,  at  which  he  was  also  a  candi- 
date, and  although  the  whole  vote  cast  at  the 
proper  time  was  less  than  one-seventh  that 
cast  at  the  first  election.  Patterson  v.  Belford, 
1  Ellsw.  El.  Cas.  52. 

1.  Other  Exceptional  Cases.  —  There  seems  to 
be  an  exception  to  the  rule  that  elections  must 
be  held  on  the  statutory  day,  in  cases  where 
the  election  must  be  called,  and  preparations 
made  for  it,  by  persons  who  are  incumbents  of 
the  offices  to  be  filled,  and  who,  through  either 
neglect  or  design,  fail  to  call  the  election  or 
prepare  for  it  on  the  proper  day.  In  such 
cases  it  has  been  held  that  where  an  election 
can  be  held  upon  giving  a  certain  notice,  the 
officers  may  give  the  notice  for  an  election 
upon  a  subsequent  day;  and  that  they  may  be 
compelled  to  do  so,  and  cannot  claim  the  right 
to  hold  over  for  failure  to  elect  their  succes- 
sors. People  v.  Fairbury,  51  111.  149;  Lynch 
v.  Lafland,  4  Coldw.  (Tenn.)  96. 

Directory  Provision  as  to  Time.  —  And  in  one 
case,  where  the  charter  of  a  town  provided  for 
holding  the  first  election  on  a  certain  day,  it 
was  held  that  the  provision  was  directory 
merely,  and  that  the  failure  to  hold  the  elec- 
tion on  the  prescribed  day  did  not  prevent  an 
organization  under  the  charter.  Coles  County 
v.  Allison,  23  111.  437. 

2.  Time  Fixed  by  the  Constitution.  —  Where 
the  state  constitution  declares  that  an  election 
shall  be  held  on  a  certain  day  it  is  self-execut- 
ing, and  no  statute  fixing  a  day  for  the  election 
is  necessary.  Thus,  in  Hall  v.  Com.,  94  Ky. 
322,  it  was  held  that  no  statute  was  necessary 
to  fix  the  day  for  the  election  of  circuit  judges, 
where  the  constitution  provided  that  all  such 


officers  should  be  elected  on  the  Tuesday  after 
the  first  Monday  in  November. 

Where  the  constitution  of  a  state  fixed  the 
time  for  holding  an  election  for  representative 
in  Congress,  it  was  held  that  this  was  suffi- 
cient, there  being  no  state  law  or  Act  of  Con- 
gress fixing  a  different  time.  Shiel  v.  Thayer, 
1  Bart.  El.  Cas.  349. 

In  another  case  it  was  held  that  where  a  leg- 
islature had  been  elected  under  a  constitution, 
but  the  convention  remaining  in  session  had 
fixed  the  time  for  the  congressional  election, 
the  election  held  under  such  authority  was 
void.    Beach's  Case,  r  Bart.  El.  Cas.  391. 

3.  Power  of  Legislatures  —  In  Case  of  Constitu- 
tional Provisions.  —  Smith  v.  Askew,  48  Ark. 
82.  In  this  case  the  Constitution  of  Arkansas, 
art.  7,  §  17,  provided  that  Circuit  Court  judges 
should  be  elected  by  the  qualified  electors  of 
the  several  circuits,  and  should  hold  their 
offices  for  the  term  of  four  years.  It  was  held 
that  this  required  an  election  of  the  successor 
of  a  circuit  judge  to  be  held  before  the  expira- 
tion of  the  term  of  four  years,  and  that  the 
legislature  had  no  power  to  provide,  by  the  Act 
of  February  27,  1883,  that  the  successor  of  a 
circuit  judge  should  be  elected  at  the  first  gen- 
eral election  held  after  the  expiration  of  his 
term. 

That  the  legislature  cannot  change  the  term 
of  an  office  which  is  fixed  by  the  constitution 
is  clear.    See  the  title  Public  Officers. 

4.  Power  to  Fix  Time  Cannot  Be  Delegated.  — 

McKenzie's  Case,  1  Bart.  El.  Cas.  460;  Mc- 
Grafflin  Case,  2  Cong.  El.  Cas.  464;  Stephens 
v.  People,  89  111.  337;  Snowball  v.  People,  147 
111.  260,  affirming  43  111.  App.  241.  See  also 
infra,  this  title,  Calling  Elections,  Notice,  and 
Other  Preliminary  Proceedings, 

In  McKenzie's  Case,  1  Bart.  El.  Cas.  460, 
where  a  statute  required  the  writ  to  fix  the  time 
of  an  election,  and  the  writ  directed  to  the 
special  commissioner  fixed  the  time  for  a  cer- 
tain day,  "  or  such  other  day  as  you  may 
appoint,"  and  a  different  day  was  fixed,  the 
election  was  held  void. 

5.  Substantial  Compliance  with  Statute.  —  In 
Clark  v.  Leathers,  (Ky.  1SS7)  5  S.  W.  Rep.  576, 
where  the  statute  required  that  the  time  for 
holding  an  election  should  be  set  by  the  county 
judge,  and  he  entered  the  order  for  the  election 
while  he  was  sitting  as  judge  of  the  County 
Court  at  a  term  for  the  transaction  of  the 
ordinary  county  business,  it  was  held  that  this 
was  a  sufficient  compliance  with  the  statute. 
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to  hold  an  election  for  certain  offices  or  for  certain  purposes  it  need  not  neces- 
sarily fix  a  time  for  holding  the  election.  If  it  fixes  no  time  the  legislative 
body  of  a  municipality  may  fix  it.1 

Power  to  Change  Time  of  Election.  —  If  the  constitution  of  a  state  fixes  the  time 
for  holding  an  election,  the  legislature  cannot,  without  constitutional  authority, 
make  any  change  in  the  time,  nor  authorize  municipal  authorities  to  make  any 
change.2  But  if  the  constitution  provides  generally  that  the  legislature  may 
make  provision  for  the  election  of  certain  officers,  leaving  it  to  carry  out  such 
provisions  by  appropriate  enactment,  it  is  fairly  within  the  authority  of  the 
legislature,  in  the  exercise  of  its  general  powers,  to  make  reasonable  changes, 
by  amendment  to  existing  laws,  in  respect  to  the  time  for  holding  such 
elections.3 

3.  Construction  of  Particular  Statutes.  —  Considerable  difficulty  has  been 
experienced  by  the  courts  in  construing  the  language  of  particular  statutes  for 
the  purpose  of  determining  the  intention  of  the  legislature  as  to  the  time  for 
holding  certain  elections.  In  many  of  the  cases  no  principle  of  law  was 
involved,  but  the  court  merely  construed  the  language  of  the  particular  statute. 
The  decisions  will  be  found  in  the  note  below.4 


1.  Implied  Power  to  Fix  Time  of  Election.  — 

Thus,  in  State  v.  Hoff,  (Tex.  Civ.  App.  1895) 
29  S.  W.  Rep.  672,  where  a  town  charter 
authorized  annual  elections,  but  fixed  no  time 
for  holding  them,  it  was  held  competent  for 
the  mayor  and  aldermen  to  fix  a  time. 

2.  Power  of  Legislature  to  Change  Time.  —  See 
Smith  v.  Askew,  48  Ark.  82. 

3.  Jordan  v.  Bailey,  37  Minn.  174;  Sprague 
v.  Brown,  40  Wis.  618. 

Where  the  legislature  makes  a  change  in  the 
time  for  holding  an  election,  under  this  gen- 
eral power,  the  change  will  not  be  deemed 
unreasonable,  or  the  act  making  it  unconstitu- 
tional, unless  so  great  as  to  raise  a  presump- 
tion of  a  design  substantially  to  deprive  the 
office  of  its  elective  character.  Jordan  v. 
Bailey,  3^  Minn.  174.  See  also  State  v.  Ben- 
edict, 15  Minn.  199. 

4.  Arkansas.  —  Since  the  Constitution  of 
Arkansas,  art.  7,  §  I7.  provides  that  "  the 
judges  of  the  Circuit  Courts  shall  be  elected  by 
the  qualified  electors  of  the  several  circuits, 
and  shall  hold  their  offices  for  the  term  of  four 
years,"  it  has  been  held  that  the  successor  of 
a  circuit  judge  must  be  elected  at  the  first  gen- 
eral election  which  shall  be  held  before  the 
expiration  of  his  term,  and  that  the  Act  of 
February  27,  1883,  is  therefore  inoperative  in 
so  far  as  it  provides  that  the  successor  of  a  cir- 
cuit judge  shall  be  elected  at  the  first  general 
election  held  after  the  expiration  of  the  term. 
Smith  v.  Askew,  48  Ark.  82. 

Illinois.  —  The  Illinois  Act  of  June  9,  1887, 
requiring  the  president  of  each  and  every 
village  and  incorporated  town  to  be  elected 
annually  by  the  voters  of  the  village  or  town, 
repeals  by  implication  special  charters  pro- 
viding differently,  and  applies  to  all  villages 
and  incorporated  towns  in  the  state.  Mc- 
Cormick  v.  People,  139  111.  499. 

Kentucky.  —  The  Constitution  of  Kentucky, 
§  152,  providing  for  elections  to  fill  vacancies, 
declares  that  if  the  unexpired  term  will  end 
at  the  next  succeeding  annual  election  at 
which  either  city,  town,  county,  district,  or 
state  officers  are  to  be  elected,  the  office  shall 
be  filled  by  appointment  for  the  remainder  of 


the  term;  and  that  if  the  unexpired  term  will 
not  end  at  the  next  succeeding  annual  election 
at  which  either  city,  town,  county,  district,  or 
state  officers  are  to  be  elected,  the  office  shall 
be  filled  by  appointment  until  such  election, 
and  then  such  vacancy  shall  be  filled  by  elec- 
tion for  the  remainder  of  the  term.  In  Berry 
v.  McCollough,  94  Ky.  247,  it  was  held  that 
where  a  coroner  died  in  March,  1892,  having 
two  years  yet  to  serve,  and  a  successor  was 
appointed  to  fill  the  vacancy,  a  new  coroner 
was  properly  elected  at  the  election  at  which 
county  officers  —  Circuit  Court  clerk  and, 
sheriffs  —  were  required  by  the  constitution  to 
be  elected,  which  was  on  November  8,  1892. 

Michigan.  —  The  Constitution  of  Michigan, 
art.  6,  §  21,  required  the  first  election  of  pro- 
bate judges  to  be  held  on  the  Tuesday  after 
the  first  Monday  in  November,  1S52,  and  every 
four  years  afterwards.  Howell's  Annot.  Stat., 
§  137,  required  a  "  general  election  "  to  be 
held  on  the  Tuesday  after  the  first  Monday  in 
November,  1852,  and  every  second  year  after- 
wards, and  provided  that  at  this  election  there 
should  be  elected  so  many  of  certain  officers, 
including  judges  of  probate,  as  might  be  re- 
quired to  be  chosen  in  such  years.  By  How- 
ell's Annot.  Stat.,  §  2,  par.  19,  it  is  provided: 
"  The  words  '  general  election  '  shall  be  con- 
strued to  mean  the  election  required  by  law 
to  be  held  in  the  month  of  November."  In 
People  v.  Palmer,  91  Mich.  283,  it  was  held 
that  the  words  "  general  election  "  used  in  the 
constitution  and  in  the  statute,  as  applied  to- 
the  office  of  probate  judge,  mean  the  biennial 
election  held  in  November,  and  that  an  elec- 
tion at  any  other  time  to  that  office  must  be 
regarded  as  a  special  election. 

Nebraska.  —  Comp.  Stat.  Nebraska,  c.  26, 
§  105,  provides  that  appointments  under  the 
provisions  of  said  chapter  (to  fill  vacancies) 
shall  "  continue  until  the  next  election  at  which 
the  vacancy  can  be  filled,  and  until  a  successor 
is  elected  and  qualified."  Section  7  of  said 
chapter  provides  that  in  each  county  having  a 
population  of  eight  thousand  or  more  there 
shall  be  elected  in  the  year  1879,  ar>d  every 
four  years  thereafter,  a  clerk  of  the  District 
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General  Elections  Change  in  Time.  —  Where  a  law  provides  that  the  election  of 
certain  officers  shall  take  place  at  a  general  election,  without  fixing  any  time, 
and  the  time  of  the  general  election  is  changed,  the  election  of  such  officers 
must  be  held  at  the  time  fixed  by  the  new  law.1  But  where  the  date  of  the 
election  is  fixed,  and  that  date  is  upon  the  day  of  the  general  election,  chang- 
ing the  date  of  the  general  election  will  not  change  that  of  the  special  election, 
but  it  must  be  held  at  the  former  date.2 

4.  Election  of  Senators,  Representatives,  and  Delegates  in  Congress  —  Representa- 
tives and  Delegates.  —  Under  the  Acts  of  Congress,  the  time  for  electing  repre- 
sentatives and  delegates  in  Congress  is  fixed,  with  some  exceptions,  on  the 


■Court  in  and  for  such  county.  In  State  v. 
Dodson,  21  Neb.  218,  it  was  held  that  section 
7  referred  only  to  regular  elections  of  officers, 
and  did  not  prevent  the  election  of  a  clerk  of 
the  District  Court  to  fill  a  vacancy  in  accord- 
ance with  section  107  of  said  chapter,  provid- 
ing that  "  vacancies  occurring  in  any  state, 
judicial  district,  county,  precinct,  township, 
or  any  public  elective  office  thirty  days  prior 
to  any  general  election  shall  be  filled  thereat." 

Under  section  107,  above  quoted,  where  a 
vacancy  occurs  in  the  office  of  councilman  in 
a  city  of  the  first  class  less  than  thirty  days 
prior  to  the  annual  city  election,  it  cannot  be 
filled  at  that  election.  State  v.  Hamilton,  29 
Neb.  198. 

New  Jersey.  —  The  borough  of  Park  Ridge, 
in  Bergen  county,  incorporated  in  June,  1894, 
did  not  have  power  to  elect  an  assessor  until 
the  annual  election  in  March,  1895.  Sibbald 
v.  Brickell,  59  N.  J.  L.  420. 

New  York.  —  Laws  of  New  York,  1892,  c.  145, 
fixing  the  date  for  the  annual  election  of  officers 
of  the  village  of  Sea  Cliff  on  the  second  Tues- 
day of  September,  was  repealed  by  the  Gen- 
eral Village  Law  of  1897.  c.  414,  §  342,  so  that 
■such  elections  are  now  to  be  held  on  the  third 
Tuesday  of  March,  as  provided  in  section  55 
of  said  chapter  414.  People  v.  Shaw,  25  N.  Y. 
App.  Div.  147. 

Ohio.  —  The  j  udge  of  the  Court  of  Insolvency 
■created  by  the  Ohio  Act  of  May  21,  1894  (91 
Ohio  Laws  844),  is  to  be  elected  on  the  day 
therein  specified  —  the  first  Tuesday  after  the 
second  Monday  in  November — noi withstand- 
ing the  said  act  provides  that  such  election 
shall  be  conducted  in  the  same  manner  and 
governed  by  the  same  laws  as  regulate  the 
election  of  judges  in  the  state,  and  notwith- 
standing under  existing  laws  the  other  judges 
in  the  state  are  required  to  be  elected  on  an- 
other day.  State  v.  Archibald,  52  Ohio  St.  I. 
In  this  case  it  was  contended  that  there  was  a 
manifest  mistake  on  the  part  of  the  legislature 
in  providing  for  this  particular  election  on  a 
different  day  from  that  fixed  for  the  election 
of  other  judges.  The  court,  however,  while 
conceding  the  power  to  correct  mistakes,  held 
that  the  power  can  only  be  exercised  where 
the  error  is  so  manifest  as  to  leave  no  doubt  in 
the  judicial  mind  as  to  the  actual  intent  of  the 
legislature.  Citing  23  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  422. 

The  Act  of  March  21,  1887  (84  Ohio  L.  240), 
creating  a  new  eighth  judicial  circuit,  and  pro- 
viding for  three  additional  circuit  judges,  one 
for  the  new  eighth  and  two  for  the  old  sixth 
circuit,    contained    a    provision    that  such 


additional  judges  should  be  elected  "  on  the 
first  Tuesday  of  November  next,"  but  pro- 
vided no  machinery  for  holding  such  election, 
nor  was  there  any  adequate  machinery  there- 
for to  be  found  in  any  general  provision  of  the 
statutes.  It  was  held  that  the  clause  fixing 
the  time  for  the  election  of  the  new  judges  was 
surplusage,  and  should  be  disregarded,  and 
that  the  general  provisions  of  the  statutes  for 
the  election  of  circuit  judges  on  the  first  Tues- 
day after  the  first  Monday  of  November  ap- 
plied to  such  new  judgeships.  Sawyer  v. 
State,  45  Ohio  St.  343. 

As  to  the  construction  of  the  Act  of  February 
24,  1868  (65  Ohio  L.  11),  authorizing  the  elec- 
tion of  one  additional  judge  of  the  Court  of 
Common  Pleas  in  the  third  subdivision  of  the 
fifth  judicial  district,  see  State  v.  Barbee,  45 
Ohio  St.  347. 

Section  2978  of  the  Revised  Statutes,  as 
amended  March  24,  1886  (83  Ohio  L.  35),  pro- 
viding that  all  general  elections  for  judge  of 
the  Court  of  Common  Pleas  shall  be  held  on 
the  first  Tuesday  after  the  first  Monday  of 
November,  did  not  apply  to  elections  for  filling 
vacancies  in  the  office  of  the  additional  judge 
authorized  by  the  Act  of  February  24,  1868, 
nor  did  it  repeal  or  otherwise  affect  that  act. 
State  v.  Barbee,  45  Ohio  St.  347. 

South  Dakota.  —  Const.  S.  Dak.,  art.  5,  §  37, 
provides  that  "  vacancies  in  the  elective  offices 
provided  for  in  this  article  [judiciary]  shall 
be  filled  by  appointment  until  the  next  general 
election,"  etc.;  the  expression  "  next  general 
election  "  has  been  held  to  mean  the  next  elec- 
tion at  which  it  is  provided  by  law  that  the 
officer  may  be  elected  whose  office  has  become 
vacant.    State  v.  Gardner,  3  S.  Dak.  553. 

Washington.  —  Judges  of  the  Superior  Courts 
are  state  officers  within  the  purview  of  Const. 
Wash.,  art.  6,  §  8,  which  requires  the  first 
election  of  all  state  officers  not  otherwise  pro- 
vided for  to  be  held  on  the  Tuesday  next  after 
the  first  Monday  in  November,  1892,  and  every 
four  years  thereafter.  State  v.  Twichell,  4 
Wash.  715. 

1.  Change  in  Time  of  General  Election. —  Sawyer 
v.  Haydon,  1  Nev.  75;  West  Virginia  Cases, 
Smith  El.  Cas.  108. 

2.  People  v.  Shaw,  14  111.  476.  In  this  case 
the  law  provided  that  certain  commissioners 
should  be  elected  at  the  next  general  election, 
to  be  held  on  the  first  Monday  in  August,  and 
every  year  thereafter,  and  the  time  of  the  gen- 
eral election  was  afterwards  changed  to  No- 
vember; and  it  was  held  that  this  did  not 
change  the  time  of  the  election  of  the  com- 
missioners. 
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Tuesday  after  the  first  Monday  in  November  in  every  alternate  even-num- 
bered year.1 

Senators.  —  By  the  Act  of  Congress  of  July  21,  1866,  it  is  provided  that  "the 
legislature  of  each  state  which  is  chosen  next  preceding  the  expiration  of  the 
time  for  which  any  senator  was  elected  to  represent  such  state  in  Congress 
shall,  on  the  second  Tuesday  after  the  meeting  and  organization  thereof,  pro 
-ceed  to  elect  a  senator  in  Congress;  "  *  and  no  other  legislature  can  make  such 
an  election.3 

5.  Adjournments  and  New  Elections.  —  When  the  time  for  holding  an  election 
is  fixed  by  law  neither  the  authorities  nor  the  body  of  voters  can  adjourn  an 
election  commenced  on  that  day  to  another  day,  nor  can  they  hold  a  new 
election  on  a  subsequent  day.4  But  in  some  states  there  are  express  provisions 
for  adjournments  of  elections  or  for  holding  a  new  election,  where  for  some 
reason  there  has  been  a  failure  to  elect.5 


1.  Election  of  Representatives  and  Delegates.  — 

Rev.  Stat.  U.  S.,  §  25  (Act  of  February  2,  1872), 
provides  as  follows:  "  The  Tuesday  next  after 
the  first  Monday  in  November,  in  the  year 
eighteen  hundred  and  seventy-six,  is  estab- 
lished as  the  day,  in  each  of  the  states  and 
territories  of  the  United  States,  for  the  election 
of  representatives  and  delegates  to  the  Forty- 
fifth  Congress;  and  the  Tuesday  next  after  the 
first  Monday  in  November,  in  every  second 
year  thereafter,  is  established  as  the  day  for 
the  election,  in  each  of  said  states  and  territo- 
ries, of  representatives  and  delegates  to  the 
Congress  commencing  on  the  fourth  day  of 
March  next  thereafter."  This  section  was 
amended  by  Act  of  March  3,  1875,  c.  130,  so 
as  not  to  apply  "  to  any  state  that  has  not  yet 
changed  its  day  of  election,  and  whose  consti- 
tution must  be  amended  in  order  to  effect  a 
change  in  the  day  of  the  election  of  state 
officers  in  said  state." 

Section  1863  of  the  Revised  Statutes,  relating 
to  the  election  of  delegates,  provides  as  fol- 
lows: "  The  first  election  of  a  delegate  in  any 
territory  for  which  a  temporary  government  is 
hereafter  provided-  by  Congress  shall  be  held 
at  the  time  and  places  and  in  the  manner  the 
governor  of  such  territory  may  direct,  after  at 
least  sixty  days'  notice,  to  be  given  by  procla- 
mation ;  but  at  all  subsequent  elections  therein, 
as  well  as  at  all  elections  for  a  delegate  in 
organized  territories,  such  time,  places,  and 
manner  of  holding  the  election  shall  be  pre- 
scribed by  the  law  of  each  territory." 

2.  Election  of  Senators.  —  Rev.  Stat.  U.  S., 
g  14. 

3.  Btodgettp.  Norwood,  Sen.  El.  Cas.  331. 

It  is  not  necessary,  where  there  are  senators 
to  be  elected  for  different  terms,  that  the  elec- 
tion of  both  terms  shall  be  commenced  on  the 
day  fixed;  if  there  are  vacancies  to  be  filled, 
and  the  legislature  organizes  for  the  election 
of  senators,  and  continues  to  ballot  each  day 
for  a  senator,  and  takes  its  first  vote  to  fill  one 
Of  the  terms  as  soon  as  it  has  filled  the  other 
terms,  it  will  be  sufficient.  Hunt  v.  Gilbert, 
Sen.  El.  Cas.  320. 

4.  Adjournment  of  Elections  and  New  Elections. 
—  Opinion  of  Judges.  23  Pick.  (Mass.)  547. 

5.  Thus  in  Rhode  Island  the  constitution,  art. 
8.  §  5,  permits  adjournments  of  not  more  than 
seven  days  in  towns  failing  to  elect  assembly- 
men. This  provision,  it  has  been  held,  ap- 
plies only  to  towns   not  divided  into  voting 
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districts. 
I. -761;  State 
258. 

There  are  also  statutes  in  Rhode  Island 
providing  for  adjournments  or  the  calling  of  a 
new  election  in  townships  which  are  divided 
into  voting  districts.  As  to  these  statutes  see 
In  re  Narragansett  Election,  16  R.  I.  761; 
State  v.  South  Kingstown,  18  R.  I.  258. 

Pub.  Laws  R.  I.  1888,  c.  710,  §  18,  provides 
for  the  calling  of  a  new  election  of  assembly- 
men within  ten  days  after  the  first  election, 
but  it  has  been  held  that  this  provision  as  to 
lime  is  intended  merely  to  insure  the  timely 
exercise  of  the  power  to  call  the  new  election, 
and  not  to  limit  the  power,  and  therefore 
where  the  ten  days  have  elapsed  without  a 
new  election  the  town  council  may  be  com- 
pelled to  call  one  after  such  time.  State  v. 
South  Kingstown,  18  R.  I.  258. 

In  Maryland  it  is  provided  by  section  12  of 
article  4  of  the  constitution  that  if  in  any  case 
of  election  for  judges,  clerks  of  the  couits  of 
law,  and  registers  of  wills,  the  opposing  can- 
didates shall  have  an  equal  number  of  votes, 
it  shall  be  the  duty  of  the  governor  to  order  a 
new  election;  and  in  case  of  any  contested 
election,  the  governor  shall  send  the  returns  to 
the  House  of  Delegates,  which  shall  judge  of 
the  election  and  the  qualification  of  the  candi- 
dates at  such  election;  and  if  the  judgment 
shall  be  against  the  one  who  has  been  returned 
elected,  or  the  one  who  has  been  commis- 
sioned by  the  governor,  the  House  of  Dele- 
gates shall  order  a  new  election  within  thirty 
days.  Under  this  provision,  where  there  is  a 
contest  which  results  in  a  vacancy  in  the  office 
of  clerk  of  the  Circuit  Court,  it  is  the  duty  of 
the  House  of  Delegates  to  order  a  new  election 
within  thirty  days.  There  can  be  a  new  elec- 
tion only  at  a  time  so  fixed  by  the  House  of 
Delegates,  or,  if  they  fail  to  order  a  new  elec- 
tion, then  at  the  next  general  election.  Wells 
v.  Munroe,  86  Md.  443. 

In  Massachusetts,  when  a  town  meeting  for 
the  election  of  officers  had  been  adjourned 
from  the  day  for  which  it  was  called  in  March 
to  a  day  in  April,  and  in  the  meantime  a  law- 
had  been  passed  for  the  election  of  new  officers 
at  the  annual  town  meeting  for  the  election  of 
town  officers,  it  was  held  that  a  person  might 
properly  be  elected  to  the  new  office  at  the  ad- 
journed meeting.  Com.  v.  Hubbard,  24  Pick. 
(Mass.)  9S. 
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XII.  Place  of  Holding  Elections — 1.  In  General. — As  a  rule,  the  place 
for  holding  an  election  must  be  fixed  by  proper  authority,  before  a  valid  elec- 
tion can  be  held.1  And  when  the  place  has  been  so  fixed,  the  election  must 
be  held  there  and  not  at  some  other  place.  There  is  less  latitude  allowed  in 
changing  the  place  of  holding  an  election  than  in  varying  the  time  of  holding 
it,  and  it  is  a  general  rule,  to  which  there  are  few  exceptions,  that  an  election 
held  at  an  improper  place  is  absolutely  void,  without  proof  of  any  fraud  or 
injury.'2    There  are  some  decisions,  however,  which  cannot  be  reconciled 


1.  Place  of  Election  Must  Be  Fixed.  —  In  Wil- 
liams v.  Potter,  114  111.  628,  where  a  statute 
required  the  polling  places,  when  more  than 
one  was  demanded  by  the  excess  of  the  num- 
ber of  voters  over  those  voting  at  the  last  pre- 
ceding general  election,  to  be  fixed  by  the 
county  board,  and  it  appeared  that  a  school- 
house,  where  certain  votes  were  cast  at  an 
election,  had  not  been  designated  or  appointed 
by  the  county  board  as  a  polling  place,  it  was 
held  that  such  votes  could  not  be  counted.  It 
was  said:  "  A  number  of  voters  of  the  town- 
ship assemble  at  a  place  unauthorized  by  law, 
organize,  and  hold  an  election  for  town  officers, 
and  the  question  is,  shall  the  votes  cast  at  such 
election  be  counted?  *  *  *  It  is  clear,  upon 
the  plainest  principles  of  law,  they  cannot  be 
so  counted.  The  whole  thing,  however  well 
intended,  was,  in  contemplation  of  law,  illegal 
and  void."  And  see  Snowball  v.  People,  147 
111.  268. 

There  are  other  cases  sustaining  this  view, 
but  there  is  at  least  one  case  to  the  contrary. 
Steele  v.  Calhoun,  61  Miss.  556.  See  infra, 
this  section,  Power  to  Fix  Place. 

2.  Election  at  Unauthorized  Place  —  England. 
—  Scalfield  Case,  20  L.  T.  N.  S.  307. 

Canada.  —  Ex  p.  Robinson,  16  New  Bruns. 

United  States.  —  Howard  v.  Cooper,  1  Bart. 
El.  Cas.  275;  Acklen  v.  Darrell,  5  Cong.  El. 
Cas.  131 ;  Gause  v.  Hodges,  Smith  El.  Cas. 
291;  Vallandigham  v.  Campbell,  2  Cong.  El. 
Cas.  252;  Wigginton  v.  Pacheco,  5  Cong.  El. 
Cas.  5. 

California.  —  Knowles  v.  Yates,  31  Cal.  82. 

Georgia.  —  Walker  v.  Sanford,  78  Ga.  165. 

Illinois. — Stephens  v.  People,  89  111.  337; 
Snowball  v.  People,  147  111.  260  [affirming  43 
111.  App.  241];  Williams  v.  Potter,  114  111.  628. 

Maine.  —  Chamberlain  v.  Dover,  13  Me.  466, 
29  Am.  Dec.  517. 

Michigan.  —  People  v.  Holihan,  29  Mich.  116; 
Miller  v.  Thompson,  29  Mich.  118;  Harbaugh 
v.  Cicote,  33  Mich.  241. 

Montana.  —  Heyfron  v.  Mahoney,  9  Mont. 
497- 

New  Jersey.  —  Miller  v.  English,  21  N.  J.  L. 
317- 

New  York.  —  White  v.  Richards,  N.  Y.  Cont. 
El.  Cas.  31. 

Pennsylvania.  —  Melvin's  Case,  68  Pa.  St. 
333;  Com.  v.  County  Com'rs,  5  Rawle  (Pa.) 
75;  Juker  v.  Com.,  20  Pa.  St.  484. 

Illustrations.  —  In  Heyfron  v.  Mahoney,  9 
Mont.  497,  where  the  statute  required  the  clerk 
to  post  notice  of  the  house  at  which  the  election 
would  be  held,  at  least  thirty  days  before  the 
election,  it  was  held  that  the  vote  of  a  precinct 
could  not  be  counted  where  the  judges  moved 
the  voting  place  from  the  house  designated  in 
the  notice  to  one  more  than  three  miles  away. 


Knowles  v.  Yates,  31  Cal.  92,  is  to  the  same 
effect.  There  the  court  said:  "  Sullivan  s 
house,  which  was  three  miles  from  the  ware- 
house [the  place  where  the  election  was  held], 
was  the  place  designated  by  the  board  of  super- 
visors, and  the  fact  that  a  copy  of  the  procla- 
mation was  posted  upon  the  warehouse  is  not 
sufficient  to  overcome  the  direct  and  positive 
evidence  that  Sullivan's  house  was  the  place 
designated.  The  conduct  of  the  persons  acting- 
as  officers  of  the  election,  in  opening  the  polls 
and  holding  the  election  at  a  distance  of  three 
miles  from  the  place  appointed  by  the  proper 
authority,  was  without  any  just  excuse,  and 
unauthorized,  and  in  that  respect  was,  in  the 
sense  of  the  statute,  malconduct." 

In  a  Pennsylvania  case,  on  account  of  a 
tumult  which  had  arisen,  the  election  officers 
removed  to  another  place,  but  a  part  of  the 
voters  remained,  and,  without  sending  for  the 
other  officers  who  were  authorized  to  act  in 
the  place  of  those  who  had  gone  away,  chose 
other  persons  to  act.  It  was  held  that  neither 
election  was  valid,  as  one  was  held  without 
proper  officers,  and  the  other  at  the  wrong 
place.  Com.  v.  County  Com'rs,  5  Rawle  (Pa.) 
75.  In  such  a  case  a  majority  have  no  right 
to  hold  another  election  under  different  officers. 
Juker  v.  Com.,  20  Pa.  St.  484;  Miller  v.  Eng- 
lish, 21  N.  J.  L.  317. 

The  fact  that  the  election  officers  improperly 
refused  to  receive  the  votes  of  a  certain  class 
of  voters  will  not  render  valid  another  election 
held  by  that  class  at  another  place,  although 
it  might  be  ground  for  setting  aside  the  regu- 
lar election.  Gause  v.  Hodges,  Smith  El.  Cas. 
291. 

In  New  Brunswick,  at  all  elections  for  parish 
officers,  a  nomination  was  required  to  be  made 
before  proceeding  to  take  the  vote.  The  place 
of  nomination  and  election  was  fixed  by  the 
proper  authorities  at  a  schoolhouse,  but  the 
poll  clerk  gave  notice  that  the  meeting  for 
nomination  would  be  held  at  a  house  which 
was  seventeen  rods  from  the  schoolhouse;  and 
the  nominations  were  made  there,  after  which 
the  parishioners  adjourned,  to  meet  at  the 
schoolhouse,  where  the  voting  was  done.  It 
was  held  that  the  nomination  was  by  law  a 
necessary  part  of  the  election;  and  having 
been  made  at  a  place  other  than  that  required 
by  law,  the  election  was  void,  and  there  was 
a  vacancy  in  the  office.  Ex  p.  Robinson,  16 
New  Bruns.  389. 

Statement  of  the  Rule.  —  In  Melvin's  Case,  6S 
Pa.  St.  333,  Mr.  Chief  Justice  Thompson  says: 
"  A  fixed  place,  it  seems  to  me,  is  as  absolutely 
a  requisite,  according  to  the  election  laws,  as 
is  the  time  of  voting.  The  holding  of  elec- 
tions at  the  places  fixed  by  law  is  not  directory; 
it  is  mandatory,  and  cannot  be  omitted  with- 
out error.  I  will  not  say  that  in  case  of  the 
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with  this  rule. 1 

Where  the  Change  Is  a  Necessary  One,  and  the  distance  is  small,  and  the  voters  are 
notified  of  it,  and  a  fair  and  full  election  is  held,  it  seems  that  the  change  will 
not  be  ground  for  avoiding  the  election.3 

And  Where  There  Has  Been  a  Custom,  acquiesced  in  for  years,  to  hold  the  election 
at  a  place  different  from  the  one  fixed  by  law,  and  the  people  suppose  that  this 
place  is  the  correct  one,  it  has  been  held  that  holding  it  there  is  not  sufficient 
to  avoid  the  election.3 

Two  Polling  Places  Instead  of  One.  —  It  has  been  held  that  the  fact  that  votes  in 
a  certain  election  district  are  received  at  two  polling  places  instead  of  one  will 
not  render  an  election  invalid,  or  be  ground  for  excluding  such  votes,  in  the 
absence  of  prejudice  or  disadvantage  to  the  defeated  candidate.4 

2.  Effect  of  Votes  in  Wrong  Place.  —  An  elector  can  cast  a  valid  vote  in  no 
other  voting  place  than  that  in  which  by  law  he  is  entitled  to  vote.  If  he 
votes  in  some  other  place,  his  vote  is  illegal  and  cannot  be  counted.5 


destruction  of  a  designated  building  on  the 
eve  of  an  election  the  election  might  not  be 
held  on  the  same  or  contiguous  ground,  as  a 
matter  of  necessity  —  necessitas  non  habet  legem. 
But  then  the  necessity  must  be  absolute,  dis- 
carding all  mere  ideas  of  convenience. 
*  *  *  To  move  the  place  of  election  three 
miles  from  that  designated  by  law,  or  from  a 
village,  and  across  a  considerable  stream  a  half 
a  mile  or  more  distant  from  the  village  where 
it  ought  to  have  been  held,  or  from  a  desig- 
nated schoolhouse  to  a  vacant  house  more  than 
a  half  a  mile  distant  therefrom,  without  author- 
ity or  any  absolutely  controlling  circumstances, 
must  render  the  election  therein  void,  and,  if 
the  votes  taken  be  counted,  constitute  an  un- 
due election." 

1.  Cases  to  the  Contrary.  —  In  Michigan,  where 
the  place  of  election  was  changed  by  the  town- 
ship officers,  and  the  change  had  resulted  in 
no  harm,  and  the  new  place  was  more  conven- 
ient to  the  people  than  the  old,  the  election 
was  sustained.  Farrington  v.  Turner,  53  Mich. 
27,  51  Am.  Rep.  88. 

Immaterial  Changes.  —  In  Ex  p.  White,  33 
Tex.  Crim.  Rep.  594,  where  the  polling  place 
of  a  precinct  was  changed  from  its  usual  room 
in  the  court-house  to  another  room  across  the 
hall,  it  was  held  that  the  room  used  was  prac- 
tically the  same  place,  that  the  change  could 
not  in  any  way  affect  the  result  of  the  election 
or  result  in  prejudice,  and  that  it  was  no 
ground  for  rejecting  the  votes  in  that  pre- 
cinct. 

2.  Necessary  Change   for   Short    Distance.  — 

Thus,  where  a  place  of  election  was  removed 
because  the  owner  of  the  building  in  which  the 
election  had  been  ordered  refused  to  permit  its 
use,  and  no  fraud  was  shown,  and  the  removal 
was  for  a  short  distance,  the  election  was  held 
to  be  legal.  Dale  v.  Irwin,  78  111.  170;  Pres- 
ton v.  Culbertson,  58  Cal.  198. 

So  where  it  had  been  the  custom  to  hold  the 
school  election  in  a  district  at  one  of  the  two 
school  buildings,  and  the  usual  notice  was 
given,  but  the  clerk,  for  the  comfort  of  the 
voters,  resolved  to  hold  it  at  the  other  build- 
ing, and  a  person  stationed  at  the  usual  place 
notified  the  voters  of  the  change,  the  election 
was  held  to  be  valid.  Wakefield  v.  Patterson 
25  Kan.  709. 

And  where  the  building  where  the  election 


had  been  held  for  years  was  by  common  con- 
sent removed  three-quarters  of  a  mile  from  its 
original  location,  an  election  held  in  it  upon 
its  new  site  was  held  valid.  Steele  v.  Calhoun, 
61  Miss.  556. 

3.  Custom  to  Hold  Election  at  Unauthorized 
Place.  —  Thus,  in  a  congressional  case,  it  ap- 
peared that  the  city  of  Mount  Vernon,  Ohio, 
had  been  incorporated  in  1845  by  a  special  act 
of  the  legislature,  and  under  this  act  the  city, 
and  the  township  in  which  it  was  located,  were 
authorized  to  hold  all  state,  county,  and  na- 
tional elections  together;  and  this  had  been 
done  for  eighteen  years,  although  in  1852  an 
act  had  been  passed  to  provide  for  the  organ- 
ization of  cities  and  villages,  which  made  each 
ward  an  election  district.  No  voting  places( 
had  ever  been  fixed  under  the  act;  and  the 
city  and  the  township  had  continued  to  hold 
their  elections  together,  as  the  authorities  sup- 
posed that  the  law  did  not  apply  to  that  city. 
The  committee  held  that  the  act  applied  to  the 
city,  but  that  as  eighteen  different  elections 
had  been  held  since  the  Act  of  1852,  including 
four  national  and  fifteen  state  elections,  with- 
out objection,  the  vote  of  the  precinct  should 
not  be  rejected  because  this  election  was  held 
in  pursuance  of  a  construction  so  long  sanc- 
tioned by  the  state  authority.  Delano  v.  Mor- 
gan, 2  Bart.  El.  Cas.  168. 

4.  Effect  of  Too  Many  Polling  Places.  —  Bowers 
v.  Smith,  in  Mo.  45,  33  Am.  St.  Rep.  491, 
(Mo.  1891)  17  S.  W.  Rep.  761,  (Mo.  1892)  20  S. 
W.  Rep.  101.  In  this  case  two  polls  were 
established  in  a  court-house,  with  two  sets  of 
officers,  at  one  of  which  polls  persons  whose 
names  began  with  the  letters  from  A  to  K 
voted,  and  at  the  other,  those  whose  names 
began  with  the  letters  from  L  to  Z  voted.  The 
polls  were  only  seventy-five  feet  apart,  and 
both  were  in  the  proper  election  district. 

5.  Voting  in  Wrong  Place.  —  Behrensmeyer 
v.  Kreitz,  135  111.  591;  Hall  v.  Schocnecke,  128 
Mo.  661;  State  v.  Alder,  87  Wis.  554.  And  see 
the  other  cases  cited  under  this  section. 

In  State  v.  Alder,  87  Wis.  554,  where  a  stat- 
ute (Laws  1889,  c.  341)  provided  that  a  village 
which  had  elected  an  assessor  under  Laws 
1887,  c.  391,  should  be  a  separate  and  inde- 
pendent municipality  from  the  town  until 
united  by  a  majority  vote  of  both  the  village 
and  the  town,  it  was  held  that  the  votes  of  the 
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Voting  in  Proper  after  Voting  in  Improper  Place.  ■ —  And  where  an  elector  votes  in 
the  wrong  precinct  by  mistake,  he  cannot  vote  in  the  proper  precinct  so  as  to 
render  his  second  vote  regular.1 

3.  Power  to  Fix  Place.  —  Sometimes  the  place  for  holding  an  election  is 
fixed  either  by  the  constitution  or  by  statute,  but  oftener,  perhaps,  it  is  left 
for  a  particular  officer  to  fix  the  same,  or  for  the  voters  themselves  to  do  so.2 

Place  Fixed  Without  Authority.  —  It  has  generally  been  held  that  if  the  place  of 
the  election  is  fixed  by  a  person  having  no  authority  to  do  so,  the  election  held 
at  such  place  is  illegal,3  but  in  one  instance  an  election  at  a  place  not  fixed 
by  the  proper  authorities  has  been  sustained.4 


villagers,  to  be  legal,  must  be  cast  at  the 
proper  polling  place  of  the  village  and  not 
that  of  the  town,  even  though  the  places  were 
near  together  and  by  mistake  of  the  officers  no 
separate  election  was  held  at  the  village  poll- 
ing' place. 

1.  Voting  in  Right  Place  After  Voting  in  Wrong 
Place.  —  In  an  Illinois  case  an  elector  went  to 
a  place  at  which  he  was  not  entitled  to  vote, 
handed  in  his  vote,  and  it  was  duly  numbered 
and  placed  in  the  box.  Afterwards  he  found 
that  he  was  not  entitled  to  vote  in  that  pre- 
cinct, and  he  then  voted  in  his  proper  precinct. 
It  was  held  that  neither  vote  could  be  counted, 
and  that  it  made  no  difference  that  the  vote  in 
the  wrong  precinct  was  cast  by  mistake. 
Behrensmeyer  v.  Kreitz,  135  111.  591. 

2.  Right  of  Voters  to  Fix  Place  —  Pennsylvania 
Statutes. —  Under  the  Pennsylvania  Act  of 
July  2,  1839,  it  was  provided  that,  on  the  re- 
quest of  a  certain  number  of  voters  of  a  town- 
ship, a  meeting  of  the  voters  should  be  called 
bv  the  constable,  and  a  majority  of  them  at 
such  meeting  should  fix  the  place  for  holding 
an  election  in  the  township.  This  act  was 
amended  by  the  Act  of  April  20,  1854,  provid- 
ing that  an  election  could  be  had  to  change 
the  place  of  voting  only  on  the  petition  to  the 
Court  of  Quarter  Sessions  of  at  least  one-third 
of  the  qualified  voters,  and  then  the  court 
could  order  a  special  election  to  determine  the 
place.  But  it  has  been  held  that  these  stat- 
utes were  not  either  expressly  or  impliedly 
repealed  by  the  Act  of  June  19,  1891,  providing 
that  the  county  commissioners  of  each  county 
should  provide  foreach  election  district  therein, 
at  each  election,  a  room  for  voting  purposes. 
Egly  v.  Armstrong  County  Com'rs,  158  Pa. 
St.  65. 

It  is  provided  by  the  Act  of  June  19,  1891 
(section  19),  above  referred  to,  that  "  the 
county  commissioners  of  each  county  shall 
provide  each  election  district  therein,  at  each 
election,  a  room  large  enough  to  be  fitted  up 
with  voting  shelves,  and  a  guard  rail  as  here- 
inafter provided.  If  in  any  district  no  such 
room  can  be  rented  or  otherwise  obtained,  the 
said  commissioners  shall  cause  to  be  con- 
structed for  such  district  a  temporary  room  of 
adequate  size  to  be  used  as  a  voting  room." 
Under  this  statute  it  has  been  held  that  the 
county  commissioners  must  construct  a  tem- 
porary room  to  be  used  as  a  polling  place  if 
there  is  no  room  of  adequate  size  at  the  place 
which  the  voters  of  the  district  have  desig- 
nated for  holding  the  election,  as  Ihey  are 
allowed  to  do  by  ihe  Acts  of  July  2,  1839,  ar|d 
April  20,  1854;  and  that  the  commissioners  are 
not  at  liberty  in  such  case  to  rent  the  room  at 


any  other  place  in  the  district.  Egly  v.  Arm- 
strong County  Com'rs,  158  Pa.  St.  65. 

Implied  Authority  of  Voters. —  It  has  been 
held  that  if  the  statute  authorizes  an  election 
to  be  held,  designating  the  officers  to  be 
elected,  prescribing  the  qualifications  of  the 
voters,  etc.,  and  fixing  the  day  on  which  it 
shall  be  held,  the  omission  to  designate  a  par- 
ticular polling  place  in  the  particular  territory 
does  not  render  the  statute  inoperative,  but 
the  power  to  settle  such  omission  is  impliedly 
granted  to  the  voters.  State  v.  Burbridge,  24. 
Fla.  112.  See  infra,  this  title,  Conduct  of  Elec- 
tions. 

3.  Election  at  Place  Fixed  Without  Authority. 

—  Thus  in  the  congressional  case  of  Miller  ;■. 
Thompson,  1  Bart.  El.  Cas.  118,  the  disputed 
precinct  was  in  an  unorganized  county,  and 
was  supposed  to  be  attached  to  Monroe  county 
for  election  purposes,  but  was  in  reality 
attached  to  Mahaska  county.  The  county 
commissioners  of  Monroe  county,  supposing 
they  had  the  authority,  established  a  voting 
place,  and  the  election  was  held  there,  and  the 
votes  returned  with  those  of  Mahaska  county. 
It  was  held  that  the  act  of  the  commissioners 
not  being  legal,  there  was  no  voting  place  at 
this  precinct,  and  that  the  votes  must  be 
rejected. 

In  Illinois,  where  it  was  the  duty  of  the 
county  board  to  provide  additional  voting 
places,  in  towns  when  necessary,  an  election 
held  at  a  place  fixed  by  the  town  cleik  was 
held  void.  Williams  v.  Potter,  114  111.  62S. 
And  see  Stephens  v.  People,  89  111.  337. 

In  Snowball  v.  People,  147  111.  260,  affirming 
43  111.  App.  241,  a  statute  authorized  the  board 
of  education  to  fix  the  time  and  place  of  hold- 
ing an  election  for  a  member  of  the  board. 
The  board  fixed  the  time  and  gave  notice  of 
an  election  to  be  held  in  the  part  of  a  school 
district  lying  within  the  city,  but  said  nothing 
as  to  the  part  of  the  district  lying  outside  of 
the  city.  On  the  day  of  election,  however,  the 
president  of  the  board  told  the  voters  residing 
in  the  district  outside  of  the  city  that  they 
could  establish  a  polling  place  and  vote 
thereat,  which  they  did.  It  was  held  that  the 
election  at  the  place  so  selected  outside  of  the 
city  was  void,  as  it  was  the  duty  of  the  board 
to  locate  the  polling  place. 

4.  Case  Sustaining  Election  at  Place  Not  Fixed  by 
Proper  Authority.  —  In  Steele  v.  Calhoun,  61 
Miss.  556,  the  proper  authorities  neglected  to 
fix  the  place  for  an  election,  but  the  voters  by 
common  consent  met  and  held  the  election  at 
the  place  where  such  elections  had  usually 
been  held,  and  the  election  was  held  to  be 
^alid. 
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4.  Establishing  and  Changing  Precincts  and  Voting  Places  —  a.  In  General. 
—  Questions  relating  to  the  establishing  and  changing  of  election  districts  and 
precincts  are  treated  in  another  part  of  this  work,1  and  it  is  proposed  to  deal 
here  only  with  the  establishing  of  voting  places.  The  statutes  generally  impose 
the  duty  of  fixing  the  voting  places  upon  a  particular  officer  or  court,  or  upon 
the  voters  themselves.     Sometimes  they  are  fixed  by  the  legislature.* 

b.  Mode  of  Establishing  or  Changing.  —  The  statutes  sometimes  pre- 
scribe a  particular  mode  in  which  voting  places  shall  be  established  or  changed, 
and  they  must  generally  be  complied  with  in  this  respect  in  order  to  render 
an  election  valid.3 

c.  Time  of  Establishing  or  Changing.  —  There  has  been  some  conflict 
of  opinion  as  to  whether  failure  to  comply  with  a  statute  as  to  the  time  of 
establishing  or  changing  election  precincts  and  voting  places  will  render  an 
election  invalid.4  In  the  absence  of  any  provision  as  to  time,  a  reasonable 
time  is  to  be  implied.5 

d.  Where  Voting  Places  May  Be  Established.  —  There  can  be  no 
doubt  that  in  the  absence  of  constitutional  restrictions  the  legislature,  as  the 
lawmaking  power  of  the  state,  may  fix  the  place  for  voting  where  it  may  deem 
fit,  or  it  may  confer  upon  local  authorities  the  same  power.  And  if  the  con- 
stitution does  not  provide  otherwise,  there  is  nothing  to  prevent  the  location 
of  a  voting  place  for  a  body  of  electors  outside  of  the  district  or  precinct  in 
which  they  reside.6 

Constitutional  Restrictions.  —  In  a  number  of  states  there  are  constitutional  pro- 
visions varying  somewhat  in  language,  requiring  persons  to  vote  only  in  the 
election  district  or  precinct  in  which  they  reside.7    There  has  been  a  conflict 


1.  Election  Districts  and  Precincts.  —  See  the 
title  Ai'i'oR TIONMENT  Acts,  vol.  2,  p.  478. 

2.  Power  to  Establish  or  Change.  —  See  supra, 
this  section,  Power  to  Fix  Place. 

3.  Mode  of  Establishing  or  Changing  —  By  City 
Council.  —  Under  the  Illinois  Act  of  1869,  incor- 
porating the  city  of  Vandalia,  and  constituting 
the  city  a  separate  election  district  for  the 
election  of  township  officers,  it  was  made  the 
duty  of  the  city  council  to  fix  the  place  of  hold- 
ing the  election,  and  it  was  held  that  it  was 
not  sufficient  for  the  council,  on  the  day  before 
the  election,  to  meet  and  have  a  verbal  under- 
standing where  the  election  should  be  held, 
and  for  the  record  to  be  subsequently  made  up 
in  conformity  with  such  understanding;  but 
that  the  council  was  required  to  take  such  for- 
mal action  before  the  election,  that  citizens 
could  know  from  its  records  where  it  was  to 
be  held,  and  by  what  officers.  People  v. 
Gochenour,  54  111.  123. 

Change  of  Polling  Place  by  Court  on  Petition  — 
Pennsylvania. —  In  Pennsylvania  the  law  pro- 
vides for  a  change  of  polling  places  by  the 
Court  of  Quarter  Sessions  on  petition  by  a  cer- 
tain number  of  qualified  electors.  As  to  when 
a  change  will  be  made  under  this  statute,  see 
In  re  Change  of  Polling  Place,  8  Kulp  (Pa.) 
373;  /'»  re  Eighth  Ward  Flection,  18  Pa.  Co. 
Ct.  Rep.  518;  Rohrkaste's  Contested  Election, 
23  Piltsb.  L.  J.  N.  S.  (Pa.)  375;  In  re  City 
Polls,  13  Pa.  Co.  Ct.  Rep.  C63;  In  re  Bla/e,  23 
Pittsb.  L.  J.  N.  S.  (Pa.)  184. 

4.  Time  of  Establishing  and  Changing  Precincts 
and  Voting  Places.  —  In  a  case  in  Congress  the 
state  law  provided  that  the  county  commis- 
sioners should  establish  voting  precincts  at 
the  regular  meeting  of  the  board,  and  several 
precincts  were  established  at  a  special  meet- 


ing, and  the  committee  held  that  the  election 
at  all  the  precincts  was  illegal;  but,  as  this  did 
not  change  the  result,  the  matter  was  not 
passed  upon  by  the  House.  Cox  v.  Straitv 
Smith  El.  Cas.  428. 

In  a  case  in  the  New  York  Assembly,  where 
the  law  provided  that,  in  case  of  the  division 
of  an  election  precinct,  it  should  not  take  effect 
until  after  the  next  general  election,  the  first 
election  was  held  at  the  new  voting  places,  and 
it  was  held  that  the  votes  should  be  counted. 
Thomas  v.  Wood,  N.  Y.  Cont.  El.  Cas.  462. 

5.  Reasonable  Time. —  In  Lafayette,  etc.,  R. 
Co.  v.  Geiger,  34  Ind.  185,  it  was  held  in  effect 
that  in  the  absence  of  a  statute  fixing  the  time 
at  which  precincts  shall  be  changed,  the 
change  should  be  made  a  reasonable  time  be- 
fore the  election;  but  that  a  short  time  will 
suffice  if  the  voters  have  actual  notice.  In 
this  case  two  days  were  held  sufficient  where 
there  was  no  illegal  voting,  and  no  legal  voter 
was  prevented  by  the  change  from  casting  his 
vote. 

6.  Where  Voting  Places  May  Be  Established.  — 

People  v.  Carson,  155  N.  Y.  491,  affirming  86 
Hun  (N.  Y.)  617,  which  affirmed  10  Misc.  Rep. 
(N.  Y.)  237. 

7.  Constitutional  Requirement  of  Voting  in 
District  or  Precinct  of  Residence.  —  Thus  in 
Pennsylvania  the  Constitution,  art.  8,  §  1,  re- 
quires as  one  of  the  qualifications  of  an  elector 
that  "  he  shall  have  resided  in  the  election 
district  where  he  shall  offer  to  vote  at  least 
two  months  immediately  preceding  the  elec- 
tion." And  the  Constitution  of  Texas,  art.  6, 
§  2,  provides  that  "  all  electors  shall  vote  in 
the  election  precinct  of  their  residence. "  The 
Constitution  of  New  York,  art.  2,  §  1,  declares 
that  an  elector  must  vote  "  in  the  election  dis- 
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of  opinion  in  construing  these  provisions.  The  New  York  court  has  held  that 
such  a  provision  merely  prohibits  an  elector  from  voting  at  the  polling  place 
for  some  other  election  district  or  precinct  than  that  in  which  he  resides,  and 
does  not  prevent  the  legislature,  or  an  officer  under  authority  from  the  legisla- 
ture, from  fixing  the  polling  place  for  a  particular  election  district  or  precinct 
outside  of  the  boundaries  of  that  district  or  precinct.1  .  Other  courts  hold  that 
such  a  provision  requires  the  voting  place  to  be  within  the  limits  of  the  dis 
trict  or  precinct  in  which  the  voter  resides,  but  they  differ  as  to  whether,  if  it 
is  established  elsewhere,  the  votes  cast  there  will  be  illegal.* 


trict  of  which  he  shall  at  the  time  be  a  resi- 
dent, and  not  elsewhere." 

1.  View  that  Voting  Place  May  Be  Outside  of 
District  or  Precinct.  —  In  People  v.  Carson,  155 
N.  Y.  491,  affirming  86  Hun  (N.  Y.)  617,  which 
affirmed  10  Misc.  Rep.  (N.  Y.)  237,  the  court 
was  called  upon  to  construe  the  provision  of 
the  New  York  Constitution  that  an  elector 
must  vote  "  in  the  election  district  of  which  he 
shall  at  the  time  be  a  resident,  and  not  else- 
where." It  was  held  by  four  of  the  seven 
judges  that  the  word"  elsewhere  "  in  this  pro- 
vision merely  means  some  other  election  dis- 
trict polling  place  than  that  for  an  election 
district  in  which  the  voter  resides;  that  all  that 
the  constitution  requires  is  that  an  elector 
must  vote  at  the  polling  place  designated  by 
law  for  casting  the  vote  of  the  district  where 
he  resides;  and  that  the  validity  of  his  vote  is 
not  affected  by  the  fact  that  the  place  at  which 
it  is  cast  is  located  outside  the  boundary  line 
of  the  district.  In  this  case  a  polling  place 
was  established  in  a  city  for  a  portion  of  the 
town  lying  outside  of  a  city,  but  at  this  place 
only  residents  of  the  town,  and  not  residents 
of  the  city,  were  allowed  to  vote.  It  was  held 
that  the  establishing  of  this  polling  place  for 
the  residents  of  the  town  was  not  in  violation 
of  the  constitutional  provision  above  re- 
ferred to. 

2.  Contrary  View  —  Votes  Held  Illegal.  —  In 
Missouri  it  is  provided  by  the  statute  (Rev. 
Stat.  1889,  §  4670,  prescribing  the  qualifica- 
tions of  a  voter  that  he  "  shall  have  resided  in 
the  county,  city,  or  town  where  he  shall  offer 
to  vote  at  least  sixty  days  immediately  preced- 
ing the  election;  and  each  voter  shall  vote 
only  in  the  township  in  which  he  resides,  or  if 
an  a  town  or  city,  then  in  the  election  district 
therein  in  which  he  resides."  In  Hall  v. 
Schoenecke,  128  Mo.  661,  the  Supreme  Court 
of  Missouri,  construing  this  provision,  held 
that  a  citizen  of  a  town  is  only  qualified  as  a 
voter,  and  entitled  to  vote,  in  the  election  dis- 
trict therein  in  which  he  resides.  In  this  case, 
however,  it  does  not  seem  that  the  voter 
whose  vote  was  in  question  merely  voted  at  a 
polling  place  for  the  district  of  his  residence 
located  outside  of  the  boundaries  of  such  dis- 
trict, but  it  seems  that  he  voted  at  a  polling 
place  of  some  other  district.  The  question 
was  not  discussed  at  all  by  the  court. 

In  Bean  v.  Barton  County  Ct.,  33  Mo.  App. 
•635,  under  the  statute  above  referred  to  (Rev. 
Stat.  Mo.  1879,  §  5492,  being  the  same  as  Rev. 
Stat.  1889,  §  4670),  where  a  statute  authorized 
the  board  of  aldermen  of  a  city  of  the  fourth 
class  to  divide  the  city  into  not  less  than  two 
wards  (Rev.  Stat.  1879,  §  4936),  and  where 
under  the  power  so  conferred  such  a  city  was 


divided  into  four  wards,  it  was  held  that  this 
division  fixed  upon  the  wards  the  character  of 
election  districts,  and  that  the  establishing  of 
only  one  voting  place  for  the  whole  city  in  an 
election  rendered  the  election  void. 

Vote  Held  Valid,  Though  an  Irregularity.  —  In 
Nebraska,  in  Peard  v.  State,  34  Neb.  372,  it  was 
held  that  the  casting  of  votes  by  electors  out- 
side of  their  district  at  a  voting  place  estab- 
lished for  them  was  a  mere  irregularity,  not 
affecting  the  merits  of  the  election,  and  that 
the  votes  should  be  counted. 

In  Texas  there  is  a  statutory  provision  that 
each  ward  in  an  incorporated  city  shall  consti- 
tute a  voting  precinct,  and  a  constitutional  pro- 
vision that  electors  shall  vote  in  the  precinct 
of  their  residence.  Rev.  Stat.,  art.  1664; 
Const.,  art.  6,  §  2.  It  has  been  held,  however, 
in  that  state,  that  violation  of  the  statute  by 
laying  out  precincts  without  regard  to  ward 
lines  and  voting  at  places  established  outside 
of  any  ward  does  not  render  the  election  void. 
Ex  p.  White,  33  Tex.  Crim.  Rep.  594.  In  this 
case  a  town  was  laid  out  in  four  wards  with 
lines  running  from  the  court-house.  The 
court-house  was  common  territory  to  three  of 
the  wards,  all  three  of  them  including  it;  but 
the  other  ward  began  from  the  court-house 
square,  so  that  the  court-house  was  outside  of 
it.  Four  voting  places  were  established  in  the 
court-house  in  different  rooms,  one  for  each 
ward.  It  was  held  that  the  election  was  valid 
notwithstanding  the  constitutional  provision 
that  electors  should  vote  in  the  precinct  of 
their  residence. 

In  Davis  v.  State,  75  Tex.  420,  it  was  held 
that  the  fact  that  only  two  voting  precincts 
were  established  in  an  incorporated  town  hav- 
ing four  wards  did  not  render  an  election 
therein  void,  though  the  statute  (Rev.  Stat. 
Tex.,  art.  1706)  provided  that  "  in  each  incor- 
porated city,  town,  or  village,  each  ward  shall 
constitute  an  election  precinct."  Bell  v. 
Faulkner,  84  Tex.  187,  is  to  the  same  effect. 

Conflicting  Decisions  in  Pennsylvania.  —  In 
Pennsylvania,  section  11  of  article  8  of  the 
constitution  provides  that  "  townships,  and 
wards  of  cities  or  boroughs,  shall  form  or  be 
divided  into  election  districts."  Section  r  of 
the  same  article  determines  the  qualifications 
of  a  voter,  one  of  which  is  that  "  he  shall  have 
resided  in  the  election  district  where  he  shall 
offer  to  vote  at  least  two  months  immediately 
preceding  the  election.' '  This  provision  does 
not  seem  to  have  been  passed  upon  by  the  Su- 
preme Court,  and  in  construing  it  the  lower 
courts  have  differed.  Some  have  held  that  a 
voter  must  be  present  in  person  at  the  place 
of  his  residence  and  there  personally  offer  his 
vote,  and  that  the  legislature  cannot  authorize 
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e.  Disfranchisement  of  Voters  —  (i)  In  General. — If  election  pre- 
cincts and  voting  places  are  not  laid  off  by  the  authorities  as  required  by  law, 
and  the  error  or  irregularity  is  so  great  as  to  disfranchise  a  number  of  voters, 
it  will  perhaps  render  the  election  void.  It  will  certainly  do  so  if  the  number 
of  voters  disfranchised  is  sufficient  to  have  changed  the  result.1  It  has  been 
held,  however,  that  if  the  number  disfranchised  was  too  small  to  have  possibly 
affected  the  result,  the  election  will  not  be  invalidated.2 

(2)  Number  and  Location  of  Voting  Places.  —  If  the  voting  places  are  fixed 
by  the  legislature,  the  validity  of  the  election  is  not  affected  by  the  fact  that 
they  are  inaccessible  to  some,  or  too  few  in  number  to  accommodate  the 
voters.3  But  it  seems  that  where  the  voting  places  are  fixed  by  the  officers 
with  the  fraudulent  intent  to  deprive  voters  in  a  particular  locality  of  the  right 
to  vote,  and  this  result  is  accomplished,  as  where  an  inaccessible  place  is  fixed, 
or  where  the  voting  places  are  too  few  in  number,  this  is  ground  for  setting 
the  election  aside ;  though  in  the  absence  of  fraud  the  mere  fact  that  the  voting 
places  are  not  sufficiently  numerous  to  enable  all  the  voters  to  cast  their  ballots 
will  not  invalidate  the  election.4 


him  to  vote  at  a  place  outside  of  the  bounda- 
ries of  his  election  district  by  locating  a  polling 
place  there  for  his  district,  or  by  authorizing  a 
polling  place  to  be  so  located.  According  to 
this  view  it  was  held  in  Smith  v.  Higby,  12 
Pa.  Co.  Ct.  Rep.  423,  2  Pa.  Dist.  Rep.  311, 
that  votes  cast  by  the  electors  of  a  township  at 
a  polling  place  outside  of  the  township  in  a 
borough  of  the  same  county  were  illegal  and 
could  not  be  counted.  See  to  the  same  effect 
Yonkin's  Contested  Election,  2  Pa.  Co.  Ct. 
Rep.  550;  In  re  McNeill's  Election,  n  1  Pa.  St. 
235.  The  case  of  Chase  v.  Miller,  41  Pa.  St. 
403,  was  not  squarely  on  this  point,  but  the 
dictum  of  Judge  VVoodworth  seems  to  support 
this  view,  and  was  relied  upon  in  the  cases 
above  cited. 

On  the  other  hand,  in  Metzger's  Case,  2  Pa. 
Dist.  Rep.  301,  it  was  held  that  the  provision 
of  the  constitution  above  referred  to  merely 
means  that  the  voter  shall  reside  in  the  elec- 
tion district  at  the  polls  of  which  he  offers  to 
vote,  for  the  time  specified  preceding  the  elec- 
tion, and  that  it  does  not  prevent  fixing  a  vot- 
ing place  for  the  electors  residing  in  a  particu- 
lar district  outside  of  the  boundaries  of  that 
district.  And  there  are  other  cases  to  the 
same  effect.  Election  Instructions,  2  Pa.  Dist. 
Rep.  299.  These  cases  concede  that  a  strict 
construction  of  the  language  of  the  constitu- 
tional provision  above  referred  to  would  re- 
quire a  contrary  ruling,  but  they  rely  upon  the 
fact  that  immediately  upon  the  adoption  of  this 
provision,  and  afterwards,  it  was  construed  as 
referring  only  to  the  qualifications  of  the  voter, 
and  not  as  requiring  him  to  vote  at  a  voting 
place  located  within  his  district.  See  Kin- 
near's  Contested  Election,  2  Pa.  Co.  Ct.  Rep. 
666. 

1.  Disfranchisment  of  Voters  in  Establishing 
Voting  Places.  —  Hogan  v.  Pile,  2  Bart.  El. 
Cas.  285.  See  infra,  this  section,  Number  and 
Location  of  Voting  Places. 

2.  In  was  so  held  in  Ex  p.  White,  33  Tex. 
Crim.  Rep.  594,  where,  in  laying  off  the  voting 
precincts  of  a  town,  part  of  the  town  was  in- 
cluded in  another  precinct,  but  it  appeared 
that  the  number  of  persons  living  in  that  pre- 
cinct was  not  sufficient  to  have  affected  the 
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result  of  the  election  in  any  way.  And  see  the 
title  Apportionment  Acts,  vol.  2,  p.  478. 

3.  Number  and  Location  of  Voting  Places.  — 
Brodhead  v.  Milwaukee,  19  Wis.  624,  88  Am. 
Dec.  711. 

4.  In  the  case  of  Hogan  v.  Pile,  2  Bart.  El. 
Cas.  285,  the  charge  was  made  that  the  voting 
places  were  so  arranged  that  the  votes  could 
not  all  be  received;  but  it  was  shown  that 
there  was  delay  caused  by  the  fact  that  the 
register  was  not  alphabetized,  and  there  were 
many  German  voters  whose  names  were  diffi- 
cult to  identify  by  the  sound.  It  was  held 
that  as  the  law  of  the  state  imposed  the  duty 
of  establishing  the  voting  places  upon  the 
county  court,  that  court  had  the  right  to  fix 
the  number  in  its  own  discretion,  and  the  ex- 
ercise of  that  discretion  could  not  be  reviewed; 
but  that  if  the  court  should  fraudulently  refuse 
to  establish  voting  places,  in  such  a  manner  as 
to  disfranchise  the  citizens  for  partisan  pur- 
poses, it  might  be  necessary  to  set  aside  the 
whole  election.  Judge  McCrary,  in  his  work  on 
the  Law  of  Elections  (4th  ed.),  £  285,  comment- 
ing upon  this  case,  says:  "  No  doubt  the  true 
rule  is  here  indicated,  and  it  is  this:  If  the 
board  or  officer  having  the  power  to  fix  the 
voting  places  shall  fraudulently  so  arrange 
them  as  to  disfranchise  a  portion  of  the  voters, 
and  thus  defeat  the  will  of  the  electors,  it 
would  become  necessary  to  set  aside  the  elec- 
tion." This  would  seem  to  be  correct;  but  in 
the  later  case  of  Lawrence  v.  Sypher,  4  Cong. 
EI.  Cas.  340,  the  parish  was  a  hundred  and 
thirty  miles  long,  and  had  3,180  registered 
voters.  Just  before  the  election,  all  but  five 
of  the  voting  places  were  taken  up,  and  those 
left  were  so  arranged  that  there  were  none 
within  thirty-eight  miles  of  the  north  boundary, 
and  that  part  of  the  parish  where  the  votes  of 
the  party  of  the  sitting  member  resided  was 
virtually  disfranchised,  and  but  1,454  votes 
were  cast.  This  was  done  by  the  register,  at 
the  request  of  the  contestant;  and  yet  the 
committee  reported  in  favor  of  seating  the 
contestant  whose  personal  frauds  had  procured 
him  a  majority,  by  disfranchising  more  of  his 
opponents  than  would  have  overcome  his 
majority. 
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XIII.  Conduct  of  Elections  —  1.  Compliance  with  Statutory  Requirements  — 
In  General.  —  An  election  must  not  only  be  held  at  the  time  and  place  pre- 
scribed by  law,  but  it  must  also  be  conducted  substantially  in  the  manner  and 
with  the  formalities  prescribed.1 

Effect  of  Errors  and  Irregularities.  —  By  the  weight  of  authority  a  failure  to  com- 
ply with  the  provisions  of  the  law  in  conducting  an  election,  if  the  error  or 
irregularity  is  in  matter  of  substance,  will  render  the  election  void,  or  be 
ground  for  rejecting  the  returns  from  the  particular  precinct.2  But  mere 
irregularities  in  the  conduct  of  an  election  which  do  not  deprive  a  voter  of  his 
vote,  nor  admit  a  disqualified  person  to  vote,  nor  in  any  way  affect  the  result, 
do  not  render  an  election  or  the  votes  at  a  particular  precinct  invalid.3  It  is  a 
general  rule  that  voters  are  not  to  be  deprived  of  their  votes  by  the  mistake  or 
fraud  of  the  election  officers.4 


1.  Conduct  of  Elections  —  Compliance  with  Stat- 
utes.—  "The  term  election,"  said  the  Ohio 
court,  "  implies  a  choice  by  an  electoral  body, 
at  the  lime  and  substantially  in  the  manner 
and  with  the  safeguards  provided  by  law,  of  a 
qualified  person  to  an  office.  A  vacancy  may 
exist,  or  may  be  about  to  occur,  in  an  office, 
which  vacancy  a  given  electoral  body  may 
have  the  unquestionable  right  to  fill  by  elec- 
tion; and  that  electoral  body  may  manifest  its 
choice  in  a  manner  which  leaves  no  doubt  of 
the  fact  of  choice,  but  by  means  unknown  to 
our  laws  —  as  by  a  viva  voce  vote,  or  by  a  vote 
at  times  and  places  not  recognized  bylaw  — 
and  yet  no  one  would  contend  for  the  validity 
of  such  an  election.  The  act  of  choice  must 
be  done,  the  election  must  be  conducted,  as 
prescribed  by  law,  and  under  the  safeguards 
which  the  law  affords.  Without  the  existence 
of  these,  at  least  in  substance,  however  un- 
mistakable the  fact  of  choice,  there  is  no  elec- 
tion in  law.  The  act  of  election  derives  all  its 
force  and  validity  from  its  substantial  con- 
formity to  the  constitution  and  laws."  Foster 
v.  Scarff,  15  Ohio  St.  532.  See  the  specific 
illustrations  hereafter  referred  to. 

2.  Effect  of  Errors  and  Irregularities  in  Matter 
of  Substance  —  United  States.  —  Easton  v.  Scott, 
CI.  &  H.  El.  Cas.  272;  Otero  v.  Gallegos,  1 
Bart.  El.  Cas.  177. 

Kentucky.  —  Major  v.  Barker,  99  Ky.  305. 

Michigan.  —  Atty.-Gen.  v.  McQuade,  94 
Mich.  439;  Atty.-Gen.  v.  Stillson,  108  Mich. 
419. 

fflew  Hampshire.  —  Morril  v.  Haines,  2  N. 
H.  246. 

Netv  York.  —  Montgomery  v.  O'Dell,  67 
Hun  (N.  Y.)  169. 

Ohio.  —  Foster  v.  Scarff,  15  Ohio  St.  532. 

Canada.  —  Dorland  v.  McCuaig,  Hodgins's 
Election  Cas.  160. 

3.  Unprejudicial  Irregularities  —  England.  — 
Woodward  v.  Sarsons,  44  L.  J.  C.  P.  293; 
Drogheda  Case,  9  Ir.  L.  T.  R.  161,  2  O'Mal.  & 
H.  201. 

Illinois.  —  Behrensmeyer  v.  Kreitz,  135  111. 
591;  Ackerman  v.  Haenck,  147  111.  514. 

Kansas.  —  Gilleland  v.  Schuyler,  9  Kan.  569. 

Kentucky.  —  Brown  v.  Holland,  97  Ky.  249. 

Missouri.  —  Hall  v.  Schoenecke,  128  Mo.  662. 

North  Carolina.  —  De  Berry  v.  Nicholson, 
102  N.  Car.  465,  11  Am.  St.  Rep.  767. 

Texas.  —  Hannah  v.  Shepherd,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  137;  Chapman  v. 
State,  37  Tex.  Crim.  Rep.  167;  Fowler  v.  State, 


68  Tex.  30.  And  see  Trueheart  v.  Addicks, 
2  Tex.  217;  McKinney  v.  O'Connor,  26  Tex.  5. 

In  Russell  v.  McDowell,  83Cal.  70,  the  court 
held  that  the  statutory  provision  that  a  person 
offering  to  vote  should  give  the  name  of  the 
street,  avenue,  or  location  of  his  residence,  and 
the  number  thereof,  if  numbered,  or  such 
clear  and  definite  description  of  the  place  of 
such  residence  as  would  definitely  fix  the  same, 
and  that  the  inspector  or  judge  before  deposit- 
ing the  ballot  should  announce  the  name  and 
register  number  in  an  audible  tone  of  voice, 
and  the  residence  of  the  person  voting,  and 
that  the  same  should  be  recorded  on  a  poll  list 
by  the  poll  clerk,  were  merely  directory,  and 
that  noncompliance  therewith  did  not  affect 
the  validity  of  the  votes  cast  at  the  precinct. 
In  this  case  it  was  said  by  the  court:  "  It  is 
only  those  provisions  of  the  statutes  relating  to 
the  time  and  place  of  holding  elections,  the 
qualifications  of  voters,  and  such  others  as  are 
expressly  made  essential  prerequisites  to  the 
validity  of  an  election,  that  are  held  to  be 
mandatory;  all  others  are  directory  merely, 
and  a  failure  to  observe  them  caused  by  hon- 
est ignorance  or  mistake,  and  not  resulting  in 
manifest  fraud,  does  not  afford  ground  for  re- 
jecting the  entire  vote  of  a  precinct.  But  on 
the  other  hand  it  is  equally  well  settled  that 
neglect  of  directory  provisions  of  a  statute 
designed  to  prevent  fraudulent  voting,  fol- 
lowed by  actual  fraud  of  that  character  suffi- 
cient in  extent  to  throw  doubt  on  the  result  of 
the  election,  is  ground  for  rejecting  the  entire 
vote  of  a  precinct,  if  there  is  no  means  of 
purging  the  poll."  Russell  v.  McDowell,  83 
Cal.  77- 

4.  Mistake  or  Fraud  of  Election  Officers.  — 

Boyden  v.  Shober,  2  Bart.  El.  Cas.  904;  Smith 
v.  Shelley,  2  Ellsw.  El.  Cas.  18. 

Indiana.  —  Parvin    v.    Wimberg,  130  Ind. 

561. 

Michigan.  —  People  v.  Bates,  11  Mich.  362. 
83  Am.  Dec.  745. 

Utah.  —  Young  v.  Deming,  9  Utah  204. 
Washington.  —  Mover  v.  Van  de  Vanter,  12 
Wash.  377,  50  Am.  St.  Rep.  900. 

Wisconsin.  —  State  v.  Horan,  S5  Wis.  94,  39 
Am.  St.  Rep.  826. 

In  State  v.  Horan,  85  Wis.  94,  39  Am.  St. 
Rep.  826,  it  was  said:  "  It  is  a  rule,  well 
grounded  in  justice  and  reason  and  well  estab- 
lished by  authority  and  precedent,  that  the 
voter  shall  not  be  deprived  of  his  rights  as  an 
elector,  either  by  fraud  or  the  mistake  of  the 
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2.  Necessity  for  Statutory  Provision.  —  Generally  the  legislature  must  pro- 
vide the  means  of  holding  an  election,  as  well  as  authorize  it  to  be  held,1  but 
the  failure  of  a  statute  to  declare  the  mode  of  proceeding  does  not  render  the 
statute  inoperative.  The  principle  that  whenever  a  power  is  given  by  statute 
everything  necessary  to  an  effectual  execution  of  the  power  is  given  by  impli- 
cation has  been  applied  to  election  laws  in  order  to  sustain  an  election  when  it 
was  contended  that  the  statute  did  not  provide  the  mode  of  conducting  an 
election  which  it  authorized.2 

3.  Special  Elections  —  By  What  Law  Governed.  —  When  a  special  election  is 
provided  for,  but  there  is  no  provision  in  the  statute  for  the  mode  of  con- 
ducting it,  it  will  be  governed  by  the  law  for  the  conduct  of  other  elections  in 
the  district  in  which  it  is  to  be  held.3 

4.  Opening  and  Closing  Polls.  —  The  polls  should  be  opened  and  closed  at 
the  hour,  if  any,  fixed  by  the  statute.4 


election  officers,  if  it  is  possible  to  prevent  it." 
Citing  McCrary  on  Elections,  §  131. 

1.  Necessity  for  Statutory  Provision  as  to  Mode 
of  Conducting  Election.  See  supra,  this  title, 
Authority  to  Hold  Elections. 

2.  Thus,  in  State  v.  Burbridge,  24  Fla.  112, 
where  a  statute  incorporating  a  municipality 
designated  the  officers  to  be  elected,  prescribed 
the  qualifications  of  the  voters,  provided  for  a 
division  of  the  territory  into  wards  and  in 
what  ward  an  elector  should  vote,  fixed  the 
day  on  which  the  election  should  be  held,  and 
adopted  as  applicable  to  such  election  the  gen- 
eral provisions  of  law  governing  elections,  it 
was  held  that  the  omission  from  the  statute  of 
any  express  provision  designating  a  polling 
place  in  each  ward,  or  authorizing  particular 
officers  or  persons  to  do  so,  and  to  appoint 
inspectors,  and  the  further  omission  of  provi- 
sions for  a  compilation  of  the  result  of  an 
election  as  ascertained  by  the  several  precinct 
inspectors,  did  not  render  the  statute  inopera- 
tive, as  it  was  considered  that  the  power  to 
settle  these  omissions  was  granted  by  implica- 
tion to  the  voters  of  the  municipality.  In  this 
case  it  was  said:  "  Whenever  a  power  is  given 
by  statute  everything  necessary  to  the  effectual 
execution  of  the  power  is  given  by  implica- 
tion. The  failure  of  a  statute  to  declare  the 
mode  of  proceedings  docs  not  defeat  its  pur- 
pose. This  doctrine  has  been  applied  by  this 
court  to  statutes  relating  to  the  judicial  and 
executive  departments  respectively.  Mitchell 
v.  Maxwell,  2  Fla.  594;  State  v.  Gleason,  12 
Fla.  209;  Ex  p.  J.  C.  H.,  17  Fla.  362; 
Ex  p.  Wells,  21  Fla.  280,  and  cases  cited. 
Why  it  should  not  be  applicable  to  a  statute 
providing  a  municipal  government  for  a 
community,  and  authorizing  an  election,  and 
specifying  as  many  details  of  the  election  as 
these  statutes  do,  including  what  they  adopt  of 
the  general  election  law,  we  are  unable  to  per- 
ceive. Where  the  voters  of  a  defined  locality 
are  given  power  to  hold  an  election  at  a  cer- 
tain time  for  certain  offices,  and  there  is  in 
the  statute  an  omission  of  the  kind  stated,  the 
meaning  of  the  statute  still  is  that  the  voters 
of  such  community  shall  themselves  fix  or 
have  the  place  fixed,  or  themselves  supply  or 
have  any  omission  as  to  details  supplied;  and 
if  by  their  action  they  show  that  the  act  of  fix- 
ing such  place  or  supplying  other  details  not 
specified  was  their  act  or  has  received  their 
sanction,  neither  their  power  or  ability  to  do  it, 
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nor  the  fact  that  they  have  done  it,  is  to  be 
questioned.  That  they  have  the  power  to  do 
it  is  plain,  and  that  they  have  done  it  is  a  full 
answer  to  the  assertion  or  pretension  that  they 
cannot  manage  such  details.  The  grant  of 
power  to  do  a  thing  is  not  to  be  defeated  by 
the  omission  to  prescribe  some  of  the  details 
for  doing  it,  and  unless  we  find  the  law  on 
this  point  has  been  otherwise  adjudicated,  the 
fair  expression  by  the  people  of  their  choice 
for  officers  at  a  time  expressly  fixed  by  law  is 
not  to  be  annulled  by  courts  for  the  mere  fact 
of  such  an  omission,  but  it  is  a  duty  to  enforce 
such  expression  of  the  popular  will  where  the 
elections  have  been  free  and  fair  and  the  re- 
sult thereof  is  clearly  ascertained." 

3.  What  Law  Governs  Conduct  of  Special  Elec- 
tion. —  Thus,  where  a  statute  provided  for 
holding  a  special  election  for  changing  a 
county-seat,  but  provided  no  method  for  hold- 
ing it,  the  election  was  held  valid  where  it  was 
held  according  to  the  provisions  of  the  law  for 
holding  general  elections  in  the  election  dis- 
trict.   Wells     Taylor,  5  Mont.  202. 

Where  an  election  was  required  to  be  held 
in  a  town,  to  determine  whether  a  municipal 
corporation  should  subscribe  for  stock  in  a 
railroad  company,  it  was  held  that  it  must  be 
presided  over  by  the  town  officer,  as  in  the 
case  of  other  elections;  and  that  an  election 
carried  on  as  a  town  meeting,  and  presided 
over  by  a  moderator,  was  invalid.  Chicago, 
etc.,  R.  Co.  v.  Mallory,  101  111.  583. 

Where  the  district  is  a  town,  and  no  registry 
is  required  at  the  elections  for  town  officers, 
none  will  be  required  at  the  special  elections. 
People  v.  Dutcher,  56  111.  144;  Dunnovan  v. 
Green,  57  111.  63. 

4.  Opening  and  Closing  Polls  Fixing  Time. — 
Sometimes  the  statute,  instead  of  fixing  the 
time  for  opening  and  closing  the  polls,  author- 
izes a  particular  officer  or  board  to  do  so. 
This  vests  a  discretion  in  such  officer  or  board. 
In  Ackennan  v.  Hacnck,  147  111.  514,  where 
an  Illinois  statute  relating  to  school  elections 
required  notice  thereof  to  be  given  by  the 
board  of  directors,  and  required  the  notice  to 
specify  the  time  of  opening  and  closing  the 
polls,  it  was  held  that  the  board  might  fix  the 
time  for  opening  the  polls  at  one  o'clock  P.  M. 
and  of  closing  at  seven  o'clock  V.  M. 

New  Jersey  Borough  Act.  —  In  Hutchinson  v. 
Rowan,  57  N.  J.  L.  530,  where  the  statute  pro- 
viding for  establishing  boroughs  (Borough  Act 
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Delay  in  Opening  Polls.  —  But  a  few  minutes'  delay  in  opening  the  polls  will  not 
invalidate  the  election,  for  in  such  a  case  the  maxim  de  minimis  non  curat  lex 
may  well  be  applied.1  If  there  is  great  delay,  however,  an  election  cannot 
stand  unless  it  is  affirmatively  shown  that  the  delay  did  not  prevent  enough 
persons  from  casting  their  votes  to  change  the  result.  If  it  is  shown  that  any 
considerable  number  were  thereby  prevented  from  voting,  the  election  should 
be  set  aside.'2  Some  courts  have  gone  further,  and  have  held  that  any  con- 
siderable delay  in  opening  the  polls  will  invalidate  the  election,  without  regard 
to  any  question  of  fraud  or  injury.3 

Closing  Polls  Too  Soon.  —  The  fact  that  the  polls  were  closed  a  short  time  before 
the  proper  hour  will  not  avoid  the  election  in  the  absence  of  proof  that  persons 


of  187s,  Supp.  Rev.  44),  required  the  polls  at 
an  election  to  establish  a  borough  to  be  open 
for  a  certain  time,  it  was  held  that  an  order 
for  an  election  under  the  act  which  required 
the  polls  to  be  kept  open  for  an  hour  less  than 
that  prescribed  by  the  statute  was  fatally  de- 
fective although  the  result  of  such  election 
might  not  have  been  affected  thereby. 

In  New  York  a  Statute  Relating  to  Town  Meet- 
ings (Laws  iSgo,  c.  569,  §  29)  provides  that 
they  "  shall  be  kept  open  for  the  purposes  of 
voting  in  the  daytime  only,  between  the  rising 
and  setting  of  the  sun."  It  is  the  settled 
construction  of  this  provision  that  it  does  not 
require  the  polls  to  be  open  at  sunrise  or 
continually  kept  open  until  sunset,  but  merely 
requires  that  they  shall  be  kept  open  during 
the  daytime,  or  some  part  thereof.  People  v. 
Martin,  5  N.  Y.  22;  People  v.  Austin,  20  N.  Y. 
App.  Div.  1  (where  the  polls  were  opened  at 
nine  in  the  morning  and  continued  open 
from  then  until  sunset,  except  one  hour  from 
twelve  o'clock  noon  until  one  p.  m.);  People 
v.  Hasbrouck,  21  Misc.  Rep.  (N.  Y.  County 
Ct.)  188  (where  it  was  held  that  closing  the 
polls  at  five  ?.  M.,  an  hour  before  sunset,  did 
not  invalidate  an  election). 

1.  Delay  in  Opening  Polls  —  In  the  Absence  of 
Prejudice.  —  Limerick  Case,  C.  &  R.  El.  Cas. 
548;  Finley  v.  Walls,  4  Cong.  El.  Cas.  378; 
Standish  Case,  Cush.  El.  Cas.  68;  Melvin's 
Case,  68  Pa.  St.  333. 

In  Clark  v.  Leathers,  (Ky.  1887)  5  S.  W. 
Rep.  576,  where  the  law  provided  that  an  elec- 
tion should  be  held  between  six  in  the  morning 
and  seven  in  the  evening,  and  it  was  held  be- 
tween seven  in  the  morning  and  seven  in  the 
evening,  it  was  held  that  the  irregularity  did 
not  render  it  invalid. 

2.  Delay  Resulting  in  Prejudice  —  Congressional 
Cases.  —  In  Yeates  v.  Martin,  5  Cong.  El.  Cas. 
387,  it  was  shown  that  at  three  precincts  there 
had  been  delays  of  from  three  to  five  hours  in 
opening  the  polls,  that  numbers  of  the  voters 
had  left  without  voting,  and  that  a  light  vote 
had  been  polled;  and  this  was  held  to  be  suffi- 
cient to  cause  the  rejection  of  the  vote  of  the 
precinct. 

In  another  case,  however,  where  the  opening 
had  been  delayed  until  half-past  nine,  it  was 
held  that,  in  the  absence  of  fraud,  the  election 
would  not  be  set  aside;  but  in  the  same  case, 
where  the  polls  had  been  open  one  hour  be- 
fore the  proper  time,  with  only  one  of  the  legal 
officers  present,  the  rest  having  been  chosen 
by  the  persons  present,  and  there  having  been 
many  votes  cast  before  the  proper  hour,  it  was 
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held  that  the  returns  should  be  rejected.  Fin- 
ley  v.  Walls,  4  Cong.  El.  Cas.  378. 
In  a  Case  in  the  Massachusetts  Legislature, 

where  the  voters  were  present  at  the  voting 
place  at  the  proper  hour,  and  the  selectmen 
failed  to  open  the  polls  for  two  hours  after  the 
proper  time,  and  the  voters  went  away,  and 
afterwards  the  meeting  was  opened,  and  an 
election  held,  it  was  determined  that  the  elec- 
tion was  not  avoided;  but  this  case  does  not 
seem  to  be  upheld  by  other  authorities. 
Standish  Case,  Cush.  El.  Cas.  68. 

In  Melvin's  Case,  68  Pa.  St.  333,  where  the 
law  required  the  polls  to  be  opened  between  six 
and  seven  o'clock  in  the  morning,  and  they 
were  not  open  till  two  in  the  afternoon,  it  was 
held  that  the  returns  should  be  rejected,  if  the 
injurious  effect  to  the  contestant  had  been 
sufficiently  alleged. 

3.  In  a  California  Case,  where  no  question  of 
fraud  or  injury  was  involved,  but  where  at  an 
election,  called  for  voting  a  school  tax,  the 
polls  were  opened  at  one  o'clock  P.  M.,  and 
closed  at  six,  instead  of  being  opened  at  one 
hour  after  sunrise,  and  kept  open  until  sunset, 
as  the  law  then  required,  the  court  declared 
the  election  invalid.  People  v.  Seale,  52  Cal. 
71.  And  see,  to  the  same  effect,  Tebbe 
Smith,  108  Cal.  101.  In  the  case  last  cited  it 
was  said:  "  It  is  the  rule  that  mandatory  pro- 
visions for  the  holding  of  an  election  must  be 
followed,  or  the  failure  will  vitiate  it,  while 
the  departure  from  the  terms  of  a  directory 
provision  will  not  render  it  void  in  the 
absence  of  a  further  showing  that  the  result  of 
the  election  has  been  changed  or  the  rights  of 
the  voters  injuriously  affected  thereby.  Code 
Civ.  Pro.,  §  1112;  Russell  v.  McDowell,  83  Cal. 
70.  But  the  rule  as  to  directory  provisions  ap- 
plies only  to  minor  and  unsubstantial  depart- 
ures therefrom.  There  may  be  such  radical 
omissions  and  failures  to  comply  with  the 
essential  terms  of  a  directory  provision  as  will 
lead  to  the  conclusive  presumption  that  the 
injury  must  have  followed.  A  substantial 
compliance  with  the  terms  of  directory  pro- 
visions is,  after  all,  required.  And  such  a 
substantial  compliance  is  not  had  by  strictly 
following  some  provisions,  while  essentially 
failing  to  observe  others.  There  must  be  a 
reasonable  observance  of  all  the  prescribed 
conditions.  It  is  the  duty  of  the  courts  so  far 
to  adhere  to  the  substantial  requirements  of 
the  law  in  regard  to  elections  as  to  preserve 
them  from  abuses  subversive  of  the  rights  of 
the  electors.  And  under  this  view  the  ques- 
tion becomes  a  broader  one  than  can  be  dis- 
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were  thereby  prevented  from  voting; 1  but  if  the  hours  for  voting  are  greatly 
shortened,  an  election  should  not  be  upheld,  unless  it  is  shown  affirmatively 
that  no  persons  were  deprived  of  the  privilege  of  voting.* 

Formalities  Before  Closing  Polls.  —  Failure  of  election  officers  to  observe  the 
formalities  prescribed  by  statute  before  closing  the  polls  does  not  necessarily 
vitiate  the  election.3 

Adjournment  or  Recess.  —  It  has  been  held  that  an  election  is  not  invalid  because 
of  a  reasonable  recess  or  adjournment  during  the  day,  even  where  the  polls  are 
required  to  be  kept  open  all  day.'4 

Holding  Open  Too  Long.  —  In  some  of  the  cases  it  has  been  held  that  if  the  polls 
are  kept  open  after  the  hour  prescribed  by  the  statute  for  closing  them,  all 
votes  not  cast  within  the  proper  hour  are  illegal.5  The  votes  of  a  precinct  will 
not  be  rejected  for  keeping  the  polls  open  after  the  hour  for  closing,  in  the 
absence  of  evidence  that  any  votes  were  cast  after  that  time.0 

Provisions  of  statute  Directory  Only.  —  Other  cases  hold  that  a  statute,  in  fixing 
the  hours  for  opening  and  closing  the  polls,  is  merely  directory,  and  that  a 
departure  from  the  statute  is  no  ground  for  setting  the  election  aside,  if  it 


posed  of  by  answering  that  in  the  individual 
case  no  harm  resulted." 

1.  Closing  Polls  Too  Soon.  —  Cleland  v. 
Porter,  74  111.  76,  24  Am.  Rep.  273;  State  v. 
Smith,  4  Wash.  C61. 

In  an  English  Parliamentary  Case,  where  the 
law  required  the  polls  to  be  open  at  nine  and 
kept  open  till  five,  and  on  neariy  every  day  of  the 
election  they  were  not  opened  until  ten  and 
were  closed  at  four,  it  was  held,  in  the  absence 
of  any  evidence  from  which  the  committee  could 
see  that  the  result  of  the  election  had  been 
affected,  that  the  returns  would  not  be  set 
aside.  Limerick  Case,  C.  &  R.  El.  Cas.  548. 
Hut  in  a  later  case,  where  the  polls  were  closed 
too  soon,  it  was  held  that  the  election  would 
be  set  aside  unless  the  successful  candidate 
showed  that  the  result  was  not  affected.  Har- 
wich Case,  1  P.  R.  &  D.  El.  Cas.  314. 

In  Missouri  in  Lankford  v.  Gcbhart,  130  Mo. 
621,  51  Am.  St.  Rep.  585,  where  a  statute  de- 
clared that  the  polls  should  remain  open  until 
a  certain  hour,  it  was  held  that  a  ballot  cast 
and  accepted  by  the  judges  before  that  hour 
should  be  counted  although  the  polls  were 
closed  without  authority  before  the  ballot  was 
cast. 

2.  Thus,  where  the  proper  time  for  closing 
the  polls  was  at  four  p.  M.,  and  after  the  voting 
was  commenced  it  was  announced  that  they 
would  be  closed  at  12.30,  and  they  were  closed 
at  1. 15,  it  was  held  that  the  election  was 
avoided.  Gloucester  Case,  Cush.  El.  Cas.  189. 
And  see  Penn.  Dist.  Election,  2  Pars.  Eq.  Cas. 
(Pa.)  526;  State  v.  Wollem,  37  Iowa  131;  Mat- 
ter of  Contested  Election,  4  Pa.  L.  J.  341,  3 
Chirk  (Pa.)  n. 

Estoppel  of  Candidate.  —  A  candidate  may  be 
estopped  to  object  because  the  polls  were 
closed  too  soon,  if  this  was  due  to  his  own 
fault.  Thus,  in  State  v.  Smith,  4  Wash.  661, 
it  was  held  that  the  clerk  of  a  school  district 
who  published  a  notice  of  an  election  to  choose 
his  successor,  and  in  such  notice  stated  that  the 
polls  would  be  open  until  seven  o'clock  instead 
of  until  eight  as  required  by  statute,  and 
who  was  a  candidate  for  re-election  himself, 
could  not  afterwards  claim  that  the  election  of 
his  opponent  was  void  because  the  polls  were 
closed  as  stated  in  the  notice. 
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3.  Proclamation  Before  Closing  Polls.  —  Thus, 
in  Ackerman  v.  Haenck,  147  111.  514,  it  was 
held  that  an  irregularity  of  election  officers  in 
failing  to  make  proclamation  thirty  minutes 
before  closing  the  polls,  as  required  by  statute, 
did  not  affect  the  validity  of  the  election  where 
there  was  no  wrongful  intent,  and  no  legal 
voter  was  deprived  of  his  vote,  and  the  result 
was  not  affected. 

4.  Adjournment  or  Recess.  —  Where  the  stat- 
ute required  the  polls  to  be  kept  open  all  day, 
it  was  held  by  a  District  Court  in  Ohio  that  an 
adjournment  for  an  hour  for  dinner  vitiated 
the  election.  State  v.  Ritt,  (Ohio  Dist.  Ct.)  7 
Am.  L.  Reg.  N.  S.  88.  The  Supreme  Court  in 
a  later  case,  however,  held  the  opposite  view. 
Fry  v.  Booth,  19  Ohio  St.  25.  And  this  opin- 
ion also  prevails  in  the  Congressional  cases. 
Delano  v.  Morgan,  2  Bart.  El.  Cas.  168;  Fin- 
ley  v.  Walls,  4  Cong.  El.  Cas.  378;  Cox  v. 
Straight,  4  Cong.  El.  Cas.  434. 

6.  Holding  Polls  Open  Too  Long.  —  Gribbin  v. 
Kirker,  7  Ir.  R.  C.  L.  30;  Myers  v.  Moffatt,  2 
Bart.  El.  Cas.  564;  Varney  v.  Justice,  86  Ky. 
596;  Gumm  v.  Hubbard,  97  Mo.  311,  10  Am. 
St.  Rep.  312;  Ramsey  v.  Hall,  N.  Y.  Cong.  El. 
Cas.  22. 

Where  the  law  required  the  polls  to  be  kept 
open  till  sunset,  it  was  considered  doubtful 
whether  this  should  be  construed  as  a  direction 
to  close  at  that  time;  but  it  was  held  that  as 
they  had  been  closed,  and  again  reopened, 
and  votes  again  received,  they  should  be 
rejected.  Hogan  v.  Pile,  2  Bart.  El.  Cas. 
281. 

Where  there  is  such  a  system  that  the  ballots 
cast  outside  of  the  proper  time  can  be  identi- 
fied, only  those  so  cast  should  be  lejected. 
Bassett  v.  Bayley,  CI.  &  H.  El.  Cas.  254; 
Draper  v.  Johnson,  CI.  &  H.  El.  Cas.  702. 
And  sec  Piatt  v.  People,  29  111.  54. 

Votes  Cast  by  Election  Officers.  —  A  vote  cast 
after  the  polls  arc  closed  is  illegal  and  void, 
even  though  it  be  cast  by  a  judge  of  the  elec- 
tion, for  the  polls,  when  closed,  are  closed  to 
election  officers  as  well  as  to  others.  Gumm 
v.  Hubbard,  97  Mo.  311,  10  Am.  St.  Rep. 
312. 

6.  Absence  of  Evidence  that  Votes  Were  Cast.— 

Soper  v.  Sibley  County,  46  Minn.  274. 
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does  not  appear  that  the  votes  of  persons  who  were  not  legal  voters  have  been 
received.1 

5.  Voting  Rooms  and  Booths.  —  The  election  laws  based  upon  the  Australian 
ballot  system  generally  require  voting  rooms  to  be  provided,  with  a  portion 
railed  off  and  provided  with  screened  shelves  so  that  the  portion  so  railed  off 
cm  only  be  entered  for  the  purpose  of  voting  by  persons  who  have  established 
their  right  to  do  so.  But  irregularities  on  the  part  of  election  officers  in  the 
location  of  the  screened  shelves  will  not  invalidate  an  election  in  the  absence 
of  prejudice  therefrom.3 

6.  Presence  of  Officers.  —  Of  course  election  officers  should  comply  with 
statutory  requirements  as  to  being  present  at  the  polling  place  during  the 
whole  time  that  votes  are  received,  but  their  absence  will  not  necessarily 
invalidate  the  election.  Where  the  law  requires  a  certain  officer  to  preside 
over  the  election,  and  he  is  absent  a  large  part  of  the  time,  the  election  will  be 
void;3  but  absence  for  a  brief  period  will  not  have  that  effect  if  the  election 
is  conducted  by  other  sworn  officers.4 

7.  Presence  of  Others  than  Officers  —  a.  Ix  General. — Whether  other  per- 
sons than  the  election  officers  and  the  voters  can  be  present  in  a  voting  place 
depends  upon  the  provisions  of  the  particular  statute.  In  some  states  express 
provision  is  made  for  the  presence  of  third  persons  in  the  polling  place.5  But 
in  most  of  the  modern  statutes  there  are  provisions  against  the  presence  of 
other  persons  than  officers  or  persons  lawfully  assisting  a  voter  behind  the 
railing  or  in  the  booths  or  compartments  where  the  ballots  are  prepared.6  In 


1.  Statutory  Provisions  Directory.  —  Swepston 
v.  Barton,  39  Ark.  549;  Adams  Case,  Cush. 
El.  Cas.  391;  People  v.  Cook,  8  N.  Y.  67,  59 
Am.  Dec.  451. 

2.  Voting  Rooms  and  Booths  —  Irregularities  in 
Arrangement.  —  Where  two  rooms  with  a  land- 
ing between  were  used,  the  election  officers 
being  in  one  room  and  the  screened  shelves  in 
the  other,  and  there  was  opportunity  for  out- 
siders to  stand  at  the  landing  between  the 
two,  but  no  evidence  of  actual  violation  of 
secrecy  was  offered,  it  was  held  that  no  injury 
had  been  suffered,  and  that  the  candidate 
elected  should  not  be  unseated  for  the  act  of 
the  election  officers.  Drogheda  Case,  9  Ir.  L. 
T.  R.  161,  2  O'Mal.  &  H.  201. 

In  Moyer  v.  Van  de  Vanter,  12  Wash.  377, 
50  Am.  St.  Rep.  900,  it  was  held  that  the  fail- 
ure of  election  officers  to  have  booths  erected 
in  the  manner  prescribed  by  law  is  an  irregu- 
larity which  does  not  vitiate  the  election. 

3.  Absence  of  Election  Officers.  —  Franklin  v. 
Kaufman,  65  Ga.  260.  In  this  case  it  was 
held  that  where  the  law  required  a  justice  of 
the  peace  to  preside  at  an  election  for  con- 
stable, and  the  justice  presided  only  half  the 
day,  the  election  was  void. 

4.  In  an  early  Congressional  case  from  Ke>i- 
lit  kv,  the  law  required  the  sheriff  or  his  deputy 
to  preside.  The  sheriff  was  called  away  by 
sickness  in  his  family;  and  before  the  arrival 
of  his  deputy,  a  few  votes  were  received  by  the 
other  officers  from  persons  who  were  admitted 
to  be  legal  voters;  and  a  portion  of  the  time, 
while  some  legal  votes  were  cast,  one  of  the 
judges  was  absent.  Although  the  committee 
reported  in  favor  of  rejecting  the  votes,  the  re- 
port was  not  adopted.  Letcher  v.  Moore,  CI. 
&  H.  El.  Cas.  843. 

In  Alahama  it  was  held  that  the  absence  of 
one  of  the  inspectors  a  part  of  the  time  did  not 
avoid  the  election.    Lee  v.  State,  49  Ala.  43. 
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And  the  same  view  was  taken  in  the  Congres- 
sional case  of  Delano  v.  Morgan,  3  Ceng.  El. 
Cas.  172.  See  to  the  same  effect  Gilleland  <•. 
Schuyler,  9  Kan.  569;  De  Berry  v.  Nicholson, 
102  N.  Car.  465,  11  Am.  St.  Rep.  767;  Major  v. 
Barker,  99  Ky.  305. 

5.  Presence  of  Third  Persons  in  Polling  Place. — 
Thus  under  the  Ohio  laws  each  political  party 
has  the  right  in  elections  in  cities  of  the  first 
class  to  have  present  with  the  election  officers 
one  challenger  and  one  inspector.  Rev.  Stat., 
§  2926;/.    See  Oliver  v.  Bode,  6  Ohio  Dec.  57. 

In  Soper  v.  Sibley  County,  46  Minn.  274,  it 
was  held  that  the  refusal  of  the  judges  of  elec- 
tion to  allow  an  elector  to  be  present  in  the 
room  as  a  challenger  of  votes  was  no  ground 
for  rejecting  the  votes  of  a  precinct  in  the  ab- 
sence of  evidence  that  any  injustice  resulted. 
"  It  is  not  alleged,"  said  the  court,  "  that  any 
fraud  was  practiced  or  injustice  resulted  on 
account  of  not  having  a  challenger  present  in 
the  room,  and  the  entire  vote  of  the  township 
will  not  be  disfranchised  on  account  of  an 
omission  or  disregard  of  some  requirement  of 
the  law  by  the  judges,  which  it  is  not  claimed 
changed  the  result  of  the  election."  And  see 
Gilleland  v.  Schuyler,  9  Kan.  569. 

6.  Prohibition  Against  Presence  in  Booths.  —  If 
third  persons  are  allowed  to  enter  the  booth 
with  a  voter,  in  violation  of  a  statutory  provi- 
sion, his  vote  is  illegal,  and  if  this  is  permitted 
to  any  considerable  extent  it  will  be  ground 
for  rejecting  the  vote  of  the  precinct.  Atty.- 
Gen.  t'j  McQuade,  94  Mich.  439. 

In  Michigan  the  statute  of  1S91  (Laws  1S91, 
No.  190,  §  21)  prohibited  allowing  any  person 
within  the  railing  in  the  voting  room  except 
for  the  purpose  of  voting,  or  for  the  purpose 
of  assisting  an  elector  as  provided  in  the  stat- 
ute. Section  31  allowed  an  interpreter  to  be 
employed  in  case  of  necessity.  At  a  certain 
election  an  interpreter  who  was  hostile  to  one 
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the  absence  of  express  prohibition  persons  no  doubt  have  a  right  to  remain  in 
the  polling  places  outside  the  railing,  provided  there  is  no  breach  of  the  peace 
or  interference  with  the  conduct  of  the  election,  but  there  are  restrictions  in 
some  states.1 

b.  PRESENCE  OF  Police.  —  The  statutes  sometimes  expressly  provide  for 
the  presence  of  police  at  the  polls  to  keep  the  peace.2  In  the  absence  of  such 
a  provision  there  is  no  authority  for  their  presence,  except  when  it  is  actually 
necessary  to  make  an  arrest  or  keep  the  peace.3  , 


of  the  candidates  was  allowed  to  go  inside  of 
the  railing  and  there  freely  converse  with  a 
number  of  foreigners,  and  in  a  foreign  lan- 
guage, after  they  had  received  their  official 
ballots,  and  without  any  request  on  their  part 
for  an  interpreter.  The  court  excluded  the 
vote  of  the  whole  township,  and  thereby 
■changed  the  result  of  the  election.  Atty.-Gen. 
v.  Stillson,  108  Mich.  419.  It  was  said  by 
Hooker,  J.,  in  this  case:  "  The  readiest  way 
to  stop  fraud  and  corruption  at  elections  is  to 
see  to  it  that  the  same  is  not  rewarded  by  suc- 
cess, and  when,  by  the  connivance  and  pro- 
curement of  the  election  officers,  the  law  is,  in 
■essential  particulars,  disregarded,  so  that  can- 
didates and  voters  lose  the  benefit  of  its 
protective  provisions,  under  circumstances 
well  calculated  to  produce  the  belief  that  such 
•conduct  may  have  changed  the  result  from 
what  it  would  otherwise  have  been,  there  is  as 
great  danger  of  wrong  to  the  individual  voter 
through  counting,  as  excluding,  the  vote  of 
the  precinct.  If  we  were  to  suppose  a  case 
where  the  booth  was  dispensed  with,  or  where 
persons  were  allowed  in  the  booth  with  all 
■electors,  it  would  be  possible  that  no  fraud 
was  perpetrated,  and  that  the  result  was  in  no 
way  affected  thereby;  but,  in  the  face  of  the 
law,  such  a  practice  would  be  only  less  sur- 
prising than  such  a  result,  for  we  all  know 
that  there  could  be  but  one  object  for  such 
course.  In  such  a  case  no  one  would  contend 
that  the  election  would  be  valid,  and  that  the 
vote  of  the  precinct  should  be  counted.  The 
provisions  of  the  law  would  be  held  manda- 
tory, and  we  think  they  should  be  in  this  in- 
-stance.  The  law  has  attempted  to  provide 
uniform  and  strict  regulations  for  elections. 
While  we  are  not  prepared  to  say  that  a  vote 
•of  a  precinct  should  be  thrown  out  for  a  fail- 
ure on  the  part  of  the  inspectors  to  atta:n  ab- 
solute perfection  in  the  conduct  of  election, 
where,  as  in  this  case,  the  whole  body  of  elect- 
ors have  been  subjected  to  the  possibility  of  a 
forbidden  influence,  and  a  large  portion  are 
shown  to  have  been  approached  in  forbidden 
ways,  under  circumstances  strongly  indicating 
a  fraudulent  design,  the  vote  of  the  precinct 
should  be  thrown  out,  if  the  result  would  be 
thereby  changed." 

1.  Statutory  Restrictions.  —  Sometimes  the 
statute  expressly  prohibits  the  presence  of 
persons  in  or  around  polling  places.  Thus  in 
Ohio  it  is  provided:  "  During  the  receiving 
and  counting  of  the  ballots  or  registering  of 
electors  no  persons  shall  congregate  or  loiter 
within  one  hundred  feet  of  the  polling  place 
of  any  election  or  place  of  registration  of  elect- 
ors, or  in  any  manner  hinder  or  delay  any 
elector  in  reaching  or  leaving  the  place  fixed 
for  registration  or  casting  his  ballot,  or  within 
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such  distance  of  one  hundred  feet  to  give  or 
tender  or  exhibit  any  ballot  or  ticket  to  any 
person  other  than  a  judge  of  election,  or  to 
exhibit  any  ticket  or  ballot  which  he  intends 
to  cast,  or  solicit  or  in  any  way  attempt  to  in- 
fluence any  elector  in  casting  his  vote."  Rev. 
Stat.  Ohio  1897,  §  2926/. 

The  Minnesota  Act  of  1893,  c.  4,  §  94  (Gen. 
Stat.  Minn.  1894,  §  99),  provides  as  follows: 
"All  electors  shall  be  allowed  to  go  unmo- 
lested to  the  polling  room  for  the.  purpose  of 
voting,  and  to  return  therefrom  in  the  same 
manner,  but  neither  voters  nor  others  shall  be 
allowed  to  congregate  in  any  numbers  within 
one  hundred  feet  of  the  polling  room  in  any 
election  district.  In  cities  having  over  twelve 
thousand  inhabitants,  none  save  officers  of 
election  and  electors  who  have  not  voted,  but 
are  ready  so  to  do,  shall  be  permitted  to  stand 
within  fifty  feet  of  the  entrance  to  the  polling 
place." 

2.  Presence  of  Police  at  the  Polls.  —  See,  for 
example,  Rev.  Stat.  Ohio,  §  2926/. 

3.  In  the  Absence  of  Statutory  Provision.  — 

Police  at  Polls,  3  Pa.  Dist.  Rep.  243.  In  this 
case  the  court  was  called  upon  to  construe  the 
Pennsylvania  Acts  of  June  19,  1891,  and  June 
10,  1893.  The  latter  act  provides  that  "  it 
shall  be  the  duty  of  the  police  officers,  con- 
stables, and  deputy  constables  now  required 
by  law  to  be  present  at  the  polls  to  remain 
within  the  voting  room,  but  outside  the  guard 
rail,  while  the  votes  are  being  counted,  and  to 
preserve  order  therein."  The  statute  first  re- 
ferred to  contained  a  similar  provision.  As  a 
matter  of  fact,  however,  there  was  no  existing 
law  requiring  police  to  be  present  at  the  polls. 
It  was  held,  therefore,  that  these  statutes  did 
not  require  their  presence,  and  that  their  pres- 
ence was  unauthorized.  Thayer,  P.  J.,  said: 
"  Fortunately  there  is  no  necessity  ordinarily 
for  their  presence  there.  If  they  are  required 
at  any  poll  for  the  preservation  of  the  public 
peace,  or  the  prevention  of  crime,  they  can  be 
dispatched  thither,  at  very  short  notice,  in 
sufficient  numbers,  by  the  head  of  the  depart- 
ment, to  make  their  presence  there  effective 
and  decisive.  Unless  they  arc  required  for 
those  purposes,  it  is  more  consistent  with  the 
character  of  our  institutions  and  with  the 
requirements  of  article  I  of  the  Constitution  of 
Pennsylvania  that  '  elections  shall  be  free  and 
equal,  and  no  power,  civil  or  military,  shall  at 
any  time  interfere  to  prevent  the  free  exercise 
of  the  right  of  suffrage,'  that  the  elections 
should  be  conducted  without  the  presence  of 
any  officers,  military  or  civil,  other  than  those 
appointed  by  law  for  the  holding  and  conduct- 
ing of  elections.  *  *  *  The  police  officer 
has  no  business  at  the  polls,  except  to  cast  his 
own  vote,  or  to  preserve  order,  in  case  his 
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c.  Presence  and  Authority  of  United  States  Supervisors.  — 
United  States  supervisors  of  elections  had  the  right,  under  an  Act  of  Congress1 
since  repealed,2  to  be  present  at  elections  for  members  of  Congress,  and  to 
take  the  ballots  in  their  hands  long  enough  to  scrutinize  them  with  care,  not- 
withstanding the  provisions  of  the  state  law.3  And  a  refusal  on  the  part  of 
the  election  officers  to  permit  the  supervisors  to  perform  their  duties  was  held 
ground  for  rejecting  the  returns  from  the  precinct.4 

8.  Registration  Books  or  Lists,  Check  Lists,  etc.  —  The  statutes  usually  provide 
for  the  use  by  officers  of  election  of  the  registration  books,  or  lists  made  there- 
from, for  the  purpose  of  checking  the  names  of  voters  and  for  the  purpose  of 
determining  the  right  to  vote.  It  has  been  held  that  a  failure  to  use  such  a 
list,  or  using  it  informally,  or  using  an  improper  list  will  not  invalidate  an  elec- 
tion, unless  the  result  was  thereby  affected.5  But  if  illegal  ballots  are  received, 
and  the  result  is  thereby  affected,  the  irregularity  will  be  ground  for  setting 
aside  the  election  or  rejecting  the  votes  of  the  particular  precinct.6 


presence  there  is  rendered  necessary  for  that 
purpose.  Nor  is  his  presence  in  the  poll  when 
the  vote  is  counted  required  by  any  law,  unless 
his  services  are  invoked  by  the  election  officers 
to  prevent  the  commission  of  offenses,  or  to 
preserve  the  public  peace." 

Intimidation  by  Police. —  If  the  police  at  the 
polls  act  wrongfully  in  challenging  and  intimi- 
dating voters  it  may  afford  ground  for  reject- 
ing the  vote  of  the  precinct.  English  v. 
Peelle,  48  Cong.  H.  R.  No.  1547.  See  infra, 
this  title,  Violence  and  Intimidation. 

1.  Authority  of  United  States  Supervisors.  — 
Act  Cong.  Feb.  28,  1871  (Rev.  Stat.  U.  S., 
§§  2017-2019). 

2.  Repealed  by  Act  Cong.  Feb.  8,  1894  (2 
Supp.  Rev.  Stat.  U.  S.,  p.  171). 

3.  U.  S.  v.  Clark,  22  Fed.  Rep.  387.  See 
supra,  this  title,  Election  Officers. 

4.  Smith  v.  Shelley,  2  El'lsw.  El.  Cas.  18. 

5.  Failure  to  Use  Registry  or  Check  List  — 
Absence  of  Prejudice.  —  Hogan  v.  Pile,  2  Bart. 
El.  Cas.  281. 

Louisiana.  —  New  Orleans  v.  St.  Romes,  9 
La.  Ann.  573;  New  Orleans  v.  Cordeviolle,  10 
La.  Ann.  732. 

Massachusetts. — Sudbury  v.  Heard,  103 
Mass.  543;  Wesiborough  Case,  Cush.  El.  Cas. 
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Minnesota.  —  Taylor  v.  Taylor,  10  Minn. 
107;  Edson  v.  Child,  18  Minn.  64,  351. 

Pennsylvania.  —  Wheelock's  Contested  Elec- 
tion, 82  Pa.  St.  297. 

Canada.  —  Reg.  v.  Grey,  15  U.  C.  Q.  B.  257; 
Colliar  v.  McCallum,  Hodgins's  Election  Cas. 
154;  Reg.  v.  Perry,  I  Ont.  Pr.  Rep.  237.  See 
as  to  the  copy  of  the  collector's  roll  required  to 
be  used  in  Canada,  Reg.  v.  Graham,  7  L.  J. 
125;  Charles  v.  Lewis,  2  Chamb.  Rep.  171. 
As  to  the  list  of  voters  to  be  used,  see  Dorland 
v.  McCuaig,  Hodgins's  Election  Cas.  160;  Col- 
lins v.  Campbell,  I  Ont.  Election  Cas.  489; 
Colliar  v.  McCallum,  Hodgins's  Election  Cas. 

Failure  to  Use  List.  —  Thus,  in  Louisiana, 
where  the  officers  of  a  municipal  corporation 
failed  to  furnish  the  check  list,  as  required  by 
law,  an  election  to  determine  whether  a  sub- 
scription to  a  private  corporation  should  be 
made  was  upheld.    New  Orleans  v.  St.  Romes, 

9  La.  Ann.  573;  New  Orleans  v.  Cordeviolle, 

10  La.  Ann.  732.    See  also  Sudbury  v.  Heard, 
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103  Mass.  543;  Taylor  v.  Taylor,  10  Minn. 
107;  Edson  v.  Child,  18  Minn.  64,  351. 

In  Re  Rohrkaste's  Contested  Election,  23. 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  375,  a  registry 
assessor,  on  account  of  sickness,  failed  to 
make  a  revised  list  of  the  February  election, 
and  the  commissioners  being  unable  to  furnish 
one,  as  required  by  Act  Pa.  May  29,  1891,  the 
board  used  the  registry  list  of  the  previous 
November  election,  and  the  voters  not  on  that 
list  were  required  to  make  affidavits.  There 
was  no  evidence  that  any  unqualified  person 
voted,  nor  was  any  fraudulent  act  or  intent 
alleged.  It  was  held  that  the  officers  did  the 
best  thing  they  could,  and  that  the  election  was 
legal. 

In  Reg.  v.  Grey,  15  U.  C.  Q.  B.  257,  the  re- 
turning officer  used  the  original  electors'  roll 
instead  of  a  copy  as  directed  by  statute,  having 
first  announced  that  he  intended  to  do  so  and 
no  one  having  objected.  It  was  held  that  the 
election  was  valid. 

6.  Where  Prejudice  Results  Voting  Is  Illegal.  — 
See  Morril  v.  Haines,  2  N.  H.  246.  And  see 
also  Collins  v.  Campbell,  I  Ont.  Election  Cas. 
489;  Dorland  v.  McCuaig,  Hodgins's  Election 
Cas.  160. 

In  Morril  v.  Haines,  2  N.  H.  246,  a  statute 
of  New  Hampshire  required  the  use  of  a  check 
list  at  elections,  and  it  was  held  that  failure  to 
do  so  rendered  the  balloting  illegal  and  void, 
and  that  a  person  therefore  who  voted  more 
than  once  at  such  a  balloting  incurred  no  pen- 
alty. Woodbury,  J.,  said:  "  In  respect  to  the 
use  of  a  check  list  at  the  balloting,  the  statute 
is  peremptory  in  requiring  it;  and  as  no  fine 
for  neglect  to  use  it  is  imposed,  the  conse- 
quences of  such  neglect  must  be  fixed  by  the 
nature  and  tendency  of  it.  If,  at  an  election, 
of  representatives,  the  check  list  be  flung 
aside,  and  votes  are  indiscriminately  crowded 
into  the  ballot  box  without  an  inspection  by 
the  moderator,  it  must  be  obvious  to  all  ob- 
serving citizens  that  every  evil  which  the  stat- 
ute was  designed  to  remedy  is  likely  to  happen, 
and  that  two  prominent  provisions  of  it  will 
be  trampled  under  foot.  Votes  so  given  and 
received  are  neither  given  nor  received  in  con- 
formity to  the  essential  requisitions  of  the 
statute;  and,  such  requisitions  being  violated, 
the  votes  must  be  void.  They  would  be  no 
more  void  if  given  viva  voce,  rather  than  by 
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9.  Ballot  Boxes.  —  The  officers  should  always  comply  with  the  statutory 
provisions  in  regard  to  the  use  of  ballot  boxes,  both  as  to  the  character  of  them 
and  as  to  the  number  to  be  used.1  But  it  has  been  generally  held  that  failure 
to  comply  with  such  provisions  is  no  cause  for  rejecting  the  return,  unless  the 
result  has  been  affected  thereby.8    There  are  some  decisions,  however,  to  the 


contrary. 

ballot.  If  such  a  neglect  of  the  statute  will 
not  render  the  whole  proceedings  void,  what 
neglect  will  have  that  operation?  The  whole 
balloting,  therefore,  in  this  manner  is  vitiated. 
No  representative  can  thus  be  duly  elected. 
The  man  who,  on  such  an  occasion,  gives  in 
more  than  one  vote  does  no  injury;  neither 
defeats  nor  promotes  the  legal  choice  of  any 
person;  and  hence  he  incurs  no  penalty.  He 
does  not  give  in  more  than  one  vote  at  one  and 
the  same  legal  balloting  for  representative." 

1.  Ballot  Boxes.  —  In  Foushee  v.  Christian, 
119  N.  Car.  159,  where  a  statute  provided  for 
one  ballot  for  state  officers,  presidential  elect- 
ors, members  of  Congress,  judges,  and  solicit- 
ors, and  another  for  members  of  the  General 
Assembly  and  county  officers,  and  required  the 
clerk  or  board  of  election  to  provide  ballot 
boxes  for  each  class,  it  was  held  that  a  sepa- 
rate ballot  box  could  not  be  provided  for  the 
election  of  justices  of  the  peace,  as  they  fell 
within  the  second  clause  above  referred  to. 
This  case  was  a  proceeding  for  a  rule  upon  the 
clerk  of  the  court  to  provide  such  a  separate 
ballot  box,  and  there  was  no  question  as  to  the 
effect  of  using  one  without  statutory  authority. 

In  a  Massachusetts  case  where  the  statute 
provided  that  no  votes  should  be  received 
"  unless  deposited  in  the  ballot  box  by  the 
voter  in  person,"  it  was  held  in  effect  that  in 
the  absence  of  any  restriction  in  the  statute 
any  ballot  box  might  be  tendered  to  the  voter 
for  the  purpose  of  receiving  his  vote  if  it  was 
provided  by  the  proper  officers  as  a  ballot  box, 
though  they  were  then  receiving  the  votes  of 
others  in  a  different  box.  Gates  v.  Neal,  23 
Pick.  (Mass.)  308. 

2.  Irregularities  Disregarded.  —  Weil  v.  Cal- 
houn, 25  Fed.  Rep.  865;  Fowler  v.  State,  68 
Tex.  30. 

Failure  to  Use  Number  Required.  —  In  a  Con- 
gressional case  in  North  Carolina,  Judge  Mc- 
Crary  in  the  report  said:  "There  seems  to 
be  some  doubt  as  to  the  true  construction  of 
the  statute  of  North  Carolina;  but,  assuming 
that  the  construction  contended  for  by  contest- 
ants is  correct,  we  are  of  the  opinion  that  the 
statute  is  directory  only,  and  that  the  failure 
to  provide  two  ballot  boxes,  and  the  deposit  of 
all  the  ballots  in  one  box,  did  not  render  the 
election  void  in  the  absence  of  fraud.  If  the 
ballots  were  freely  cast,  if  they  were  honestly 
counted  and  correctly  returned,  we  should  be 
unwilling  to  hold  that  a  mere  mistake  of  the 
election  officers  as  to  whether  the  ballots 
should  go  into  one  box  or  two  should  be 
allowed  to  defeat  the  will  of  the  majority. 
Boyden  v.  Shober,  2  Hart.  El.  Cas.  904. 

In  Chapman  v.  State,  37  Tex.  Crim.  Rep. 
167,  where  a  statute  provided  for  two  ballot 
boxes,  the  fact  that  only  one  was  used  was 
immaterial,  the  facilities  offered  thereby  being 
ample.  Citing  6  Am.  and  Eng.  Encyc.  of 
Law  (1st  cd.)  324. 

Failure  to  Use  Separate  Boxes.  —  At  an  elec- 


tion for  representative  in  Congress  in  Virginia 
a  constitutional  amendment  was  also  sub- 
mitted. It  was  provided  by  the  state  statute 
that  the  officers  should  open  a  poll  to  take  the 
sense  of  the  qualified  voters,  and  that  each 
person  who  should  have  proved  the  amend- 
ments should  deposit  a  tickei,  etc.  In  one 
county  but  one  ballot  box  was  used,  and  the 
words  "Against  the  Constitutional  Amend- 
ments "  were  printed  on  the  same  ticket  as 
the  names  of  the  representatives.  The  can- 
vassing board  rejected  the  tickets  having  on 
them  the  words  "Against  the  Constitutional 
Amendments;  "  but  the  whole  committee 
agieed  that  they  should  be  received.  Piatt  v. 
Goode,  Smith  El.  Cas.  650. 

Using  More  than  Required.  —  In  a  case  from 
Texas  there  were  two  ballot  boxes  for  the 
voters  —  one  for  white  and  the  other  for 
colored  men;  they  were  both  in  the  same 
room,  but  at  different  windows,  and  were  pre- 
sided over  by  the  same  officers.  The  state 
board  rejected  the  returns  from  one  of  the 
boxes,  and  counted  the  other.  The  committee 
held,  however,  that  both  should  be  received  or 
both  rejected;  and  the  result  in  either  case 
being  the  same,  they  would  not  decide  which 
was  proper.  Giddings  v.  Clark,  Smith  El. 
Cas.  91. 

In  a  case  from  Georgia,  where  there  were 
four  ballot  boxes  used  at  the  four  sides  of  tine 
court-house  in  a  city,  presided  over  by  four 
distinct  sets  of  managers,  it  was  held  that  this 
was  clearly  in  violation  of  the  letter  and  spirit 
of  the  law;  but  that,  as  the  result  was  not 
changed  thereby,  the  vote  would  be  permitted 
to  be  counted.  Sloan  v.  Rawles,  Smith  El. 
Cas.  144. 

Use  of  Gourd,  Cigar  Box,  etc. —  In  an  early 
case,  where  the  votes  were  deposited  in  a 
gourd  and  tied  up  with  a  handkerchief ,  instead 
of  in  a  ballot  box,  but  in  other  respects  the 
election  was  legal,  it  was  held  proper  to  count 
the  vote.  Arnold  v.  Lea,  CI.  &  H.  El.  Cas. 
601.  And  in  a  recent  case  where  the  proper 
officers  refused  to  furnish  ballot  boxes,  and  to 
appoint  managers  to  hold  an  election,  and  the 
electors  organized,  appointed  officers  and  de- 
posited the  ballots  in  a  cigar  box,  it  was  held 
that  the  votes  should  be  counted.  Smith  v. 
Shelley,  2  Ellsw.  El.  Cas.  18. 

Viva  Voce  Voting. —  Hut  in  the  same  case, 
where  the  voters  of  another  precinct  did  not 
organize  and  vote  by  ballot,  but  made  a  viva 
voce  list,  it  was  held  not  to  be  sufficient, 
although  the  officers  refused  to  act. 

3.  Irregularity  Held  Fatal  —  Separate  Boxes.  — 
Where  the  law  required  the  ballots  for  mem- 
ber of  assembly  to  be  placed  in  a  separate 
box.  and  the  election  officers  refused  to  carry 
out  this  provision,  or  to  receive  such  ballots 
when  printed  on  a  separate  piece  of  paper,  the 
Assembly  of  New  York  held  the  election  to  be 
illegal.  Johnson  v.  Moss,  N.  Y.  Cont.  El. 
Cas.  206. 
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The  Custody  of  ballot  boxes  is  treated  in  a  subsequent  paragraph.1 

10.  Voting  Machines.  —  In  several  states  the  legislatures  have  adopted  the 
use  of  voting  machines  by  which  votes  are  registered  automatically  on  a  roll 
of  paper  on  which  the  names  of  candidates  are  printed.  These  statutes  have 
been  sustained.8 

11.  Voting  —  a.  METHOD  OF  VOTING.  —  Where  the  law  prescribes  a  par- 
ticular method  of  voting,  the  provision  is  mandatory.  Thus  where  the  election 
is  required  to  be  by  ballot,  votes  given  viva  voce  cannot  be  counted,3  and 
when  a  statute  requires  viva  voce  voting,  the  voting  should  not  be  by  ballot.4 

Voting  at  Different  Times  for  Different  Officers.  —  When  there  are  several  ofheers  to 
be  chosen  at  the  same  election,  and  the  voting  is  by  ballot,  all  must  be  voted 
for  at  the  same  time.  A  voter  cannot  present  ballots  for  the  different  ofheers 
at  different  times.5 

The  Form  of  Ballots,  and  the  Marking  of  them,  together  with  the  effect  of  prohibited 
marks,  are  treated  in  a  subsequent  paragraph.6 

b.  Secrecy  in  Voting.  —  The  main  object  of  the  Australian  ballot  system 
being  to  secure  absolute  secrecy  in  the  expression  of  the  individual  voter's 
choice,  so  as  to  remove  the  danger  of  bribery  and  undue  influence,  the  statutes 
founded  thereon  usually  contain  stringent  provisions  against  any  one  taking 
part  in  the  preparation  of  the  ballot  except  the  voter  by  whom  it  is  cast,  and 
against  showing  the  ballot  to  others  after  it  has  been  prepared.7    It  has  been 


In  Montgomery  v.  O'Dell,  67  Hun  (N.  Y.) 
169,  a  statute  (Ballot  Law  of  i8go)  required  the 
names  of  the  candidates  for  all  the  offices  to 
be  on  one  ballot,  and  required  all  the  ballots 
to  be  deposited  in  the  same  box;  and  where 
some  of  the  ballots  contained  the  names  of  the 
candidates  for  one  office  only,  and  were  depos- 
ited in  a  separate  box  from  the  one  in  which 
were  deposited  the  ballots  for  the  other 
officers,  it  was  held  that  the  former  should  not 
be  counted. 

1.  Custody  of  Boxes.  —  As  to  the  custody  of 
ballot  boxes,  see  infra,  this  section,  Custody 
and  Disposition  of  Ballot  Boxes  and  Ballots. 

2.  Voting  Machines.  —  In  Rhode  Island  such 
a  statute  was  held  not  to  be  in  violation  of  sec- 
tion 2  of  article  8  of  the  constitution,  requiring 
voting  to  be  "  by  ballot  or  paper  vote."  Opin- 
ion of  Judges  (In  re  Voting  Machine)  19  R.  I. 
729.     Rogers,  J.,  dissented. 

3.  Method  of  Voting  —  By  Ballot  or  Viva  Voce. 
-  Easton  v.  Scott,  CI.  &  H.  El.  Cas.  272. 

In  one  case,  when  the  law  required  the  elec- 
tion to  be  by  ballot,  the  president  of  the  elec- 
tion at  one  precinct  took  the  ballots  and  opened 
them  as  they  were  received,  read  them,  and 
cried  them  out;  and  the  number  of  the  vote 
and  the  registry  of  the  voter  were  then  made, 
after  which  the  ticket  was  doubled  and  placed 
in  the  box.  It  was  held  that  this  proceeding 
amounted  to  a  viva  voce  election,  and  invali- 
dated the  election.  Otero  v.  Gallegos,  1  Bart. 
El.  Cas.  177. 

In  an  English  case,  however,  where  it  was 
shown  that  there  was  no  ground  for  thinking 
that  the  electors  had  been  prevented  from  vot- 
ing as  they  wished,  and  the  election  was  sub- 
stantially one  by  ballot,  it  was  held  that  it 
would  not  be  invalidated  because  there  might 
have  been  mistake  or  misconduct  in  the  use 
of  the  machinery  of  the  Ballot  Act;  but  that, 
in  order  to  have  this  effect,  the  nonobservance 
of  the  forms  of  the  act  must  be  so  great  as  to 
amount  to  conducting  the  election  contrary  to 
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the  principle  of  an  election  by  ballot,  and  such 
that  it  did  affect,  or  might  have  affected,  the 
result.  Woodward  v.  Sarsons,  L.  R.  10  C.  P. 
733,  44  L.  J.  C.  P.  293. 

Municipal  Elections  —  A  Constitutional  Provi- 
sion that  in  all  elections  by  the  people  the  vote 
shall  be  by  ballot  applies  to  municipal  elec- 
tions.   State  v.  Dillon,  32  Fla.  545. 

Section  6  of  Article  6  of  the  Kentucky  Constitu- 
tion, providing  for  the  election  of  town  or  city 
officers  in  such  manner  as  may  be  prescribed 
by  law,  was  held  a  modification  of  section  15 
of  article  8,  declaring  that  in  all  elections  by 
the  people  the  votes  shall  be  personally  and 
publicly  given  viva  voce;  and  it  was  therefore 
held  that  the  legislature  could  provide  for  the 
election  of  municipal  officers  by  secret  ballot. 
Rogers  v.  Jacob,  88  Ky.  502. 

4.  Viva  Voce  Vo'ting  is  required  in  Kentucky 
for  the  election  of  school  trustees,  including 
members  of  the  board  of  education.  Ky.  Stat., 
§§  155,  1446,  4434;  Moss  v.  Rilev,  (Ky.  1897) 
43  S.  W.  Rep.  421. 

5.  Voting  Separately  for  Different  Officers,  — 
See  In  re  Simpson,  (Supreme  Ct.)  3  N.  Y. 
Supp.  525,  (under  the  Consolidation  Act,  N. 
Y.,  $g  1882-1886). 

It  has  been  held  in  the  case  of  a  contested 
election  in  the  House  of  Representatives  that, 
under  a  statute  requiring  that  separate  boxes 
shall  be  kept  for  the  deposit  of  ballots  for  state 
officers  and  for  members  of  Congress,  the 
voter  must  hand  in  both  his  tickets  at  one  and 
the  same  time,  and  having  once  voted  for  state 
officers,  and  been  recorded  as  voting,  he  can- 
not afterwards  come  forward  and  claim  the 
right  to  vote  for  representative  in  Congress. 
Draper  v.  Johnson,  CI.  &  H.  Elec.  Cas.  711. 

6.  Form  and  Marking  of  Ballots.  —  See  infra. 
this  section,  Ballots. 

7.  Provisions  for  Secrecy  in  Voting.  —  See 
supra,  this  title,  The  Right  of  Suffrage  and 
Regulations  in  General  —  Australian  Ballot 
System . 
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held  that  these  provisions  are  mandatory,  and  that  ballots  cast  in  violation 
thereof  are  illegal,  and  should  not  be  counted.1  There  are  cases,  however,  in 
which  failure  to  comply  strictly  with  the  statute  has  been  disregarded  by  the 
courts,  and  ballots  counted  where  it  did  not  appear  that  they  were  not  in  fact 
secretly  marked  and  deposited.2 

c.  ASSISTING  VOTERS  —  (i)  In  General.  —  The  fact  that  there  are  many 
voters  who  are  unable  to  mark  their  ballots  as  they  desire,  either  by  reason  of 
illiteracy  or  physical  disability,  necessitates  an  exception  to  the  rule  of  absolute 
secrecy  in  voting,  and  the  various  election  laws  very  generally  make  provision 
for  such  voters  receiving  the  assistance  they  require  in  the  preparation  of  their 
ballots.3 


1.  Provisions  Are   Mandatory.  —  In  Michigan 

the  statute  provided  that  if  any  elector  should 
show  his  ballot  to  any  person  other  than  one 
lawfully  assisting  him  in  the  preparation 
thereof,  after  its  being  marked,  so  as  to  dis- 
close the  candidates  voted  for,  it  should  not  be 
received.  Pub.  Acts  1891,  No.  190,  §26.  And 
in  a  case  where  voters  exhibited  their  ballots 
to  persons  other  than  those  whom  the  statute 
authorized  to  render  assistance  in  marking,  it 
was  held  that  such  ballots  should  not  be 
counted.  Atty.-Gen.  v.  May,  99  Mich.  539. 
And  see  Atty.-Gen.  v.  McQuade,  94  Mich.  439; 
Atty.-Gen.  v.  Stillson,  108  Mich.  419. 

In  Kentucky,  also,  where  the  statute  declares 
that  ballots  shown  to  another  person  than  a 
person  authorized  to  assist  shall  not  be  de- 
posited in  the  box,  it  has  been  held  that  ballots 
marked  in  a  voting  booth  by  the  clerk  of  elec- 
tion, or  in  his  presence,  and  deposited  in  the 
box  cannot  be  counted.  Major  v.  Barker,  99 
Ky.  305. 

In  Canada  it  is  held  that  the  provisions  of  the 
election  law  to  secure  secrecy  in  voting  are 
mandatory  and  cannot  be  waived.  See  Walsh 
■v.  Montague,  1  Ont.  Election  Cas.  529;  Pawl- 
ing v.  Rykert,  Hodgins's  Election  Cas.  500. 

Congressional  Case  to  the  Contrary.  —  In  Cali- 
Jomia  the  law  provided  that  it  should  be  un- 
lawful to  unfold  or  read  a  ballot  within  one 
hundred  feet  of  the  polls.  At  an  election  for 
member  of  Congress  at  one  precinct,  this  law 
was  violated  during  the  whole  day;  but  the 
committee  decided  thai,  while  the  persons 
offending  were  liable  to  be  punished,  it  was 
not  intended  that  such  a  violation  should  in- 
validate the  election.  Wigginton  v.  Pacheco, 
5  Cong.  El.  Cas.  1. 

Assisting  Voters.  —  Sec  infra,  this  sub- 
division. Assisting  Voters. 

2.  Immaterial  Violations  of  the  Law. —  In 
Drogheda  Case,  9  Ir.  L.  T.  R.  161,  2  O'Mal. 
A  H.  201,  where  two  rooms,  with  a  landing 
between  them,  were  used,  the  election  officers 
being  in  one  room  and  the  screened  shelves  in 
the  other,  so  that  there  was  an  opportunity  for 
outsiders  to  stand  at  the  landing  between  the 
two.  it  was  held  that,  as  there  was  no  evidence 
of  actual  violati  >n  of  secrecy,  the  election 
would  not  be  held  invalid. 

In  Missouri,  where  the  statute  provides  that 
an  elector,  on  receipt  of  his  ballot,  "  shall 
forthwith,  and  without  leaving  the  polling 
place,  retire  alone  to  one  of  the  places,  booths, 
or  compartments  provided,  to  prepare  his  bal- 
lot," it  has  been  held  that  the  provision  is 
mandatory,  in  the  sense  that  it  should  be 
observed;   and  that  under  its  provisions  the 


judges  of  election  should  refuse  to  receive  a 
ballot  which  they  know  has  been  prepared  in  a 
place  other  than  the  one  provided,  as  the  wilful 
disregard  of  this  requirement  on  the  part  of 
the  voter  should  defeat  his  vote.  But  it  has 
been  held  that  the  failure  of  the  voter  to  retire 
to  the  booth  or  compartment  to  prepare  his 
ballot  is  no  ground  for  rejecting  his  vote, 
where  it  does  not  appear  that  such  failure  was 
wilful  and  the  evidence  is  not  conclusive  that 
the  ballot  was  not  secretly  prepared,  there 
being  no  mandatory  provision  of  the  statute 
requiring  its  rejection  for  such  failure.  Hall 
v.  Schoenecke,  128  Mo.  662. 

In  Lankford  v.  Gebhart,  130  Mo.  621,  51 
Am.  St.  Rep.  585,  a  ballot  was  counted 
although  prepared  secretly  in  a  place  other 
than  one  of  the  election  booths. 

3.  What  May  Constitute  Disability.  —  In  In- 
structions to  Election  Officers,  2  Pa.  Dist.  Rep. 
275,  12  Pa.  Co.  Ct.  Rep.  227,  Wickham,  P.  J., 
said:  "  A  voter's  disability  may  result  from 
ignorance  of  the  law,  inability  to  read  or  write, 
defective  vision,  palsy,  excessive  nervousness 
producing  abnormal  self-distrust,  or  other 
causes." 

Defective  Vision  —  Lack  of  Necessary  Eyeglasses. 

—  In  Minnesota  an  elector  who  requests  aid  in 
the  preparation  of  his  ballot  must,  under  oath, 
bring  himself  strictly  within  the  terms  of  the 
statute  (Laws  1891,  c.  4,  §  57),  as  to  his 
inability  to  mark  his  own  ballot.  He  cannot 
obtain  aid  on  the  ground  that  he  usually  wears 
glasses,  but  has  not  brought  them  with  him. 
State  t.  Gay,  59  Minn.  6. 

In  Election  Instructions,  2  Pa.  Dist.  Rep.  1, 
Yerkes,  P.  J.,  expressed  a  contrary  opinion  in 
the  following  language :  "  The  disability  to  see 
the  ballot  may,  in  some  instances,  be  supplied 
by  artificial  means;  but  if  the  voter  have  no 
glasses,  or  cannot  be  supplied  with  suitable 
ones  conveniently,  he  cannot  be  turned  away 
from  the  polls  without  an  assistant,  because  of 
the  want  of  such  artificial  aid,  any  mote  justly 
than  can  the  man  without  feet  to  walk  to  the 
booth  be  refused  the  aid  of  carriers  because  he 
has  not  provided  himself  with  artificial  limbs, 
for  in  each  case  the  disability  is  an  actual  one. " 

Drunkenness.  —  In  Election  Instructions,  2 
Pa.  Dist.  Rep.  1,  Yerkes,  P.  J.,  said:  "One 
who  voluntarily  disables  himself,  without  just 
warrant,  and  not  through  any  laudable  or 
dutiful  effort  of  the  body  or  mental  faculties, 
is  not  entitled  to  the  benefit  of  the  provision 
[for  assistance  in  preparing  ballots] ;  as,  where 
one  gets  drunk.  Drunkenness  is  no  excuse 
for  crime,  neither  does  it  constitute  a  dis- 
ability under  this  law." 
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(2)  Constitutional  Right  to  Assistance.  —  The  question  has  arisen  whether,  in 
the  absence  of  express  statutory  provision  therefor,  an  illiterate  or  physically 
disabled  person,  who  is  nevertheless  a  qualified  voter,  is  entitled  to  assistance  in 
the  preparation  of  his  ballot  as  a  matter  of  constitutional  right ;  and  while  the 
rulings  are  not  entirely  in  unison,  the  preponderance  of  authority  is  in  favor 
of  the  view  that  such  a  right  does  exist.1 


Ignorance  of  How  to  Prepare  Ballot.  —  Under 
the  Pennsylvania  Election  Law,  the  mere  fact 
that  a  voter  does  not  know  how  to  prepare  his 
ballot  does  not  entitle  him  to  receive  assist- 
ance in  preparing  it  in  the  voting  compart- 
ment; for  he  may  receive  all  the  necessary 
instructions  before  he  enters.  Re  Fadden's 
Contested  Election,  3  Lack.  Leg.  N.  (Pa.)  74; 
Election  Instructions,  2  Pa.  Dist.  Rep.  r.  In 
the  case  last  cited,  Yerkes,  P.  J.,  said:  "  For 
such  the  specimen  ballot  is  provided.  Any 
voter  may,  before  he  goes  within  the  guard- 
rail, call  upon  the  judge  for  a  specimen  ballot, 
and  it  will  be  the  duty  of  the  judge  to  promptly 
furnish  one  or  more  of  these  as  required.  The 
voter  may  take  it  away  to  a  friend  or  neighbor 
and  have  him  show  how  to  mark  the  ticket  so 
as  to  vote  as  he  desires.  He  may  then  return 
with  it  to  the  polling  place,  obtain  his  official 
ballot  from  the  judge,  go  to  the  booth,  and, 
by  comparison,  mark  the  official  ballot  in  the 
same  way  as  the  sample  ballot  was  prepared. 
This  gives  him  the  aid  of  a  friend  or  adviser, 
and  secures  him  freedom  to  make  such 
changes  as  he  wishes.  If  these  provisions  are 
followed,  the  act  of  voting  is  no  more  difficult 
than  heretofore." 

Who  Shall  Judge  of  Disqualification.  —  Section 
27  of  the  Pennsylvania  Act  of  June  19,  1891,  re- 
enacted  as  section  26  of  the  Act  of  June  10, 
1893  (Pamph.  L.  419,  P.  &  L.  Dig.  1783),  pro- 
vides that  "  if  any  voter  declares  to  the  judge 
of  election  that  by  reason  of  any  disability  he 
desires  assistance  in  the  preparation  of  his 
ballot,  he  shall  be  permitted  by  the  judge  of 
election  to  select  a  qualified  voter  of  the  elec- 
tion district  to  aid  him."  In  Beaver  County 
Election,  12  Pa.  Co.  Ct.  Rep.  227,  it  was  held 
that  under  this  law  it  was  sufficient  that  a 
voter  should  declare  his  disability ;  that  he  was 
the  sole  judge  thereof ;  and  that  from  his  dec- 
laration there  could  be  no  appeal,  nor  could 
his  declaration  be  overthrown  by  proof  of  its 
falsity,  except  perhaps  in  a  criminal  prosecu- 
tion for  improperly  showing  his  ballot.  In 
Election  Instructions,  2  Pa.  Dist.  Rep.  r,  how- 
ever, a  contrary  opinion  was  entertained  by 
Yerkes,  P.  J.,  who  expressed  his  views  in  the 
following  language:  "  Under  this  law  a  voter 
cannot  make  a  disability  by  a  mere  declara- 
tion. He  can  have  the  assistance  of  another 
only  by  reason  of  a  disability,  invoked  hon- 
estly and  in  good  faith,  and  may  be  required 
to  show  that  his  disability  is  actual  and  not 
feigned.  If  it  be  apparent  and  unquestioned, 
the  judge,  in  performance  of  the  ministerial 
duty  imposed  by  the  act,  should  promptly 
grant  his  request.  If  it  be  challenged,  ques- 
tioned, or  doubted,  the  right  of  investigation 
exists  as  heretofore,  and  the  election  officers 
or  the  watchers  may  interrogate  and  examine 
him  as  to  the  good  faith  of  his  request.  They 
may  require  him  to  declare  what  constitutes 
the  disability  by  reason  of  which  he  claims 
aid.     If  his  alleged  disability  is  a  palpable 


mistake,  fraud,  or  subterfuge,  and  is  so  found 
by  the  board,  they,  as  in  any  other  case  affect- 
ing the  right  to  vote,  in  the  exercise  of  their 
judicial  discretion,  may  deny  his  request. 
But  we  advise  against  the  arbitrary  assertion 
of  this  power  by  the  judge  without  the  investi- 
gation and  advice  of  the  board,  and  that  even 
the  board  have  no  such  power,  unless,  in  the 
exercise  of  a  sound  discretion,  the  case  is 
reasonably  free  from  doubt.  If  it  shall  trans- 
pire that  the  voter  has  tricked  the  board  by  a 
false  statement  for  the  apparent  purpose  of 
allowing  another  to  see  his  ballot,  there  is  an 
effectual  remedy  in  section  31,  which  declares 
that  a  voter  who  shall,  except  as  before  pro- 
vided, allow  his  ballot  to  be  seen  by  any  per- 
son with  an  apparent  intent  of  letting  it  be 
known  how  he  is  about  to  vote  shall  be  guilty 
of  a  misdemeanor  under  a  severe  penalty."  A 
similar  opinion  was  entertained  by  the  court 
in  the  late  case  of  Re  Fadden's  Contested  Elec- 
tion, 3  Lack.  Leg.  N.  (Pa.)  74.  See  also  Mont- 
gomery v.  Oldham,  143  Ind.  34. 

Designated  Officer  Must  Render  Assistance 
When  Required.  —  Section  15  of  the  Virginia 
Act  of  March  6,  1894  (c.  746),  provides  for  the 
appointment  of  a  special  constable,  and  that 
"  at  the  request  of  any  elector  in  the  voting 
booth  who  may  be  physically  or  educationally 
unable  to  vote,  the  said  special  constable  may 
render  him  assistance  by  reading  the  names 
and  offices  on  the  ballot  and  pointing  out  to  him 
the  name  or  names  he  may  wish  to  strike  out, 
or  otherwise  aid  him  in  preparing  his  ballot. 
In  case  said  elector  be  blind,  said  special  con- 
stable shall  prepare  said  ballot  for  said  elector 
in  accordance  with  the  instructions  of  said 
elector."  It  was  held  that  the  word  "  may  " 
should  be  construed  as  mandatory  and  not 
merely  permissive  or  directory,  and  that  it  was 
the  duty  of  the  special  constable  to  render  to 
one  who  was  blind  or  unable  to  read  by  reason 
of  defective  education  every  assistance  asked 
for  and  required  by  the  elector  to  aid  him  in 
preparing  his  ballot.  Pearson  v.  Brunswick 
County,  91  Va.  322. 

1.  Constitutional  Right  to  Assistance.  —  It  has 
been  held  in  Kentucky,  where  the  Constitution 
declared  that  elections  should  be  "  free  and 
equal,"  and  there  was  no  educational  qualifi- 
cation for  voting,  that  a  law  requiring  all 
voters,  not  blind,  to  go  alone  into  the  compart- 
ments and  mark  their  ballots  could  not  be 
enforced  against  illiterates.  The  court,  by 
Lewis,  C.  J.,  said:  "  [This  section]  practically 
operates  to  deprive  those  unable  to  read  or 
write  of  a  free  and  intelligible  choice,  and  in 
fact  makes-  free  suffrage  as  to  them  a  matter 
of  chance  or  accident.  *  *  *  They  have 
the  right  to  avail  themselves  of  whatever 
reasonable  aid  and  information  may  be  neces- 
sary to  enable  them  to  cast  their  ballots  un- 
derstandingly,  and  cannot  be  legally  deprived 
of  it."    Rogers  v.  Jacob,  88  Ky.  502. 

So,  in  Michigan,  where  it  was  claimed  that 
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(3)  Oath  or  Declaration  of  Disability.  —  The  statutes  generally  require  that 
an  elector  who  desires  assistance  in  marking  his  ballot  shall  make  an  oath  or 
declaration  of  his  disability,  and  in  some  states  such  provisions  are  considered 
mandatory.1  In  Indiana  and  Missouri,  however,  it  is  considered  that  it  is  the 
fact  of  illiteracy  or  disability,  and  not  the  mere  declaration  thereof,  which 
entitles  the  voter  to  assistance,  and  that,  therefore,  the  provisions  as  to  a  dec- 
laration or  oath  of  the  voter  are  directory  merely,  and  a  failure  to  comply 
with  them  will  not  invalidate  the  ballot  of  a  voter  who  is  really  entitled  to 
assistance.2    It  has  been  considered  that  where  the  statute  does  not  prescribe 


the  Law  of  1889  (since  superseded  by  that  of 
1891),  though  not  a  complete  adaptation  of  the 
Australian  system,  deprived  illiterates,  the 
blind,  and  cripples  of  the  opportunity  of 
voting,  the  court,  by  Grant,  J.,  said:  "  It  is 
clear  that  if  voters  are  limited  to  the  use  of 
tickets  provided  in  the  booths,  then  some 
voters  are  disfranchised  by  the  very  terms  of 
the  law.  But  we  do  not  think  that  the  law 
necessarily  bears  that  construction.  There  is 
no  express  prohibition  against  assisting  such  a 
person  in  the  preparation  of  his  ticket,  nor 
against  his  obtaining  a  ticket  outside  the  poll- 
ing place  for  that  purpose,  nor  against  assist- 
ing to  a  booth  or  the  polls  one  physically  un- 
able to  go  alone.  Such  a  case  is  not  within 
the  mischief  aimed  at,  and  we  hold  that  under 
this  law  such  a  voter  is  entitled  to  receive 
assistance  in  the  preparation  of  his  ticket,  and 
to  receive  and  have  his  ticket  prepared  outside 
■the  polling  places."  Detroit  v.  Rush,  82  Mich. 
532. 

In  Tennessee,  however,  where  the  Constitu- 
tion also  declares  that  "  elections  shall  be  free 
and  equal,"  but  authorizes  the  legislature  to 
enact  laws  "  to  secure  the  freedom  of  elections 
and  the  purity  of  the  ballot  box,"  it  is  held 
that  no  exception  to  the  rule  that  a  voter  must 
mark  his  ballot  alone  need  be  made  in  the  case 
of  illiterates.  The  court,  by  Turney,  C.  J., 
said:  "  Every  voter,  however  illiterate,  can 
always  find  a  friend  to  himself,  or  some  one 
candidate,  who  will  read  and  explain  the  law 
and  the  manner  of  its  observance.  Ballots 
and  cards  of  instruction  are  always  at  hand. 
The  names  of  candidates  are  printed,  and  with 
little  effort  the  unlettered  voter  can  soon  be- 
come as  well  acquainted  with  the  printed  name 
of  his  candidate  as  with  his  face,  and  with 
easy  readiness  place  his  cross  (X)  opposite  that 
name  and  fold  his  ticket  as  required.  The 
argument  of  inconvenience  is  as  nothing  com- 
pared to  the  rights  intended  to  be  protected  by 
that  inconvenience.  *  *  *  The  inconveni- 
ence to  a  part  of  the  community  must  yield  to 
the  good  of  the  whole."  Cook  v.  State,  90 
Tenn.  407. 

1.  Provisions  as  to  Oath  or  Declaration  Manda- 
tory. —  Majors.  Barker,  99  Ky.  305;  Atty.-Gen. 
v.  May,  99  Mich.  538;  Atty.-Gen.  v.  McQuade, 
•94  Mich.  439;  State  v.  Gay,  59  Minn.  (>. 

It  is  improper  to  allow  an  illiterate  voter  to 
be  aided  in  marking  his  ballot  without  requir- 
ing a  declaration  of  disability.  Bussell  v.  Bar- 
ber, Hodgins's  Election  Cas.  283. 

In  Atty.-Gen.  v.  May,  99  Mich.  538,  the 
court,  per  Long,  L,  said:  "  The  only  test  un- 
der this  statute  fMich.  Laws  1891,  Act  190, 
§  32],  which  the  inspector  who  is  designated  to 
assist  the  voter  can  apply  to  determine  whether 
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the  elector  can  read  English  is  that  the  elector 
shall  make  oath  of  the  fact.  No  other  test  is 
permissible,  and  it  is  unlawful  for  any  in- 
spector to  assist  in  marking  a  ballot  for  any 
elector  who  claims  that  he  cannot  read  English 
until  such  elector  shall  have  first  made  oath 
to  the  fact.  The  construction  contended  for 
by  the  respondent  cannot  be  given.  Such  in- 
terpretation would  allow  a  voter  to  be  assisted 
upon  his  own  mere  statement .  that  he  could 
not  read  English  and  give  inspectors  unlim- 
ited discretion  to  mark  ballots.  The  intention 
of  the  legislature  was  to  limit  the  marking  to 
those  who  made  the  oath  or  to  those  who  from 
physical  disability  could  not  mark  them." 

2.  Provision  as  to  Declaration  Directory.  —  A 
ballot  prepared  by  the  poll  clerks  at  the  re- 
quest of  an  elector  who  is  in  fact  unable  to 
read  and  write  intelligently  is  legal  under  Rev. 
Stat.  Indiana,  1894,  §  6244,  providing  that  any 
elector  who  "  declares  "  that  from  his  inability 
to  read  the  English  language  he  is  unable  to 
mark  his  ballot,  may  have  the  ballot  prepared 
by  the  poll  clerks,  although  the  elector  states 
that  he  can  read.  Montgomery  v.  Oldham, 
143  Ind.  34.  In  this  case  the  court,  per  Mt- 
Cabe,  J.,  said:  "  It  is  the  fact  of  physical 
disability  or  inability  to  read  the  English  lan- 
guage that  entitles  the  voter  to  the  services  of 
the  poll  clerks  to  prepare  his  ballot  according 
to  his  direction,  and  not  his  declaration  of  the 
fact.  That  is  a  method  the  statute  directs  to 
be  pursued  in  communicating  a  knowledge  of 
the  fact  to  the  election  board  by  the  unable 
voter.  But  suppose  when  the  voter  comes 
into  the  election  room  the  officers  can  all  see 
that  he  has  neither  hands  nor  arms,  and,  so 
seeing,  the  poll  clerks  at  once  proceed  to  pre- 
pare his  ballot,  asking  him  for  whom  and  what 
ticket  he  wants  to  vote,  and  receiving  his  an- 
swers, mark  it  accordingly,  and  he  votes  it 
without  having  made  any  declaration  as  to  his 
disability.  On  a  contest  over  the  validity  of 
such  vote,  it  being  established  that  his  want 
of  hands  and  arms  made  him  wholly  unable  to 
mark  his  ballot  goes  for  nothing  according  to 
appellant's  counsel.  He  must  lose  his  vote 
because  he  did  not  declare  the  fact  to  the  elec- 
tion officers,  which  they  already  knew.  Such 
a  construction  would  require  substance  to 
yield  to  a  shadow.  It  may  be  in  this  case  the 
election  officers  well  knew  the  voter,  Faiker, 
to  be  wholly  unable  to  read  the  English  lan- 
guage, and  therefore  unable  to  mark  his  ticket 
so  as  to  express  his  choice.  The  court  finds 
that  that  was  his  condition.  It  was  the  con- 
dition of  inability  that  the  legislature  intended 
to  form  the  cause  for  an  exception  to  the  gen- 
eral rule  that  the  voter  must  not  show  his  ballot 
so  as  to  disclose  the  names  of  any  candidate 
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the  form  of  oath,  any  form  which  is  of  binding  force  and  effect  upon  the  con- 
science of  the  person  to  whom  the  oath  is  administered  is  sufficient.1 

(4)  Who  May  Render  Assistance.  —  Election  laws  usually  designate  some 
officer  or  officers  whose  duty  it  shall  be  to  assist  illiterate  or  disabled  voters  in 
the  preparation  of  their  ballots.2  Under  a  statutory  requirement  that  the 
assistance  be  rendered  by  two  of  the  judges  of  election  it  has  been  held  in 
Arkansas  that  ballots  prepared  by  one  judge  only  should  be  rejected  ;  3  but  the 
Texas  courts  have  refused  to  reject  such  ballots  in  the  absence  of  a  showing  of 
fraud.'4    In  some  states  a  voter  who  is  entitled  to  assistance  may  select  any 


voted  for,  and  not  the  mere  declaration  cf  such 
inability.  *  *  *  Thai  part  of  the  section 
requiring  the  voter  to  make  the  declaration  of 
his  inability  is  directory  merely,  and  not  man- 
datory. See  Parvin  v.  Wimberg,  130  Ind.  566; 
Bechtel  v.  Albin,  134  Ind.  193;  Zeis  v.  Pass- 
water,  142  Ind.  375." 

To  the  same  effect  are  the  remarks  of  Gantt, 
J.,  in  Hope  v.  Flentge,  140  Mo.  404,  as  to  the 
construction  of  Mo.  Acts  1891,  p.  135,  §  4784, 
as  amended  by  Laws  1893,  p.  164. 

1.  Where  Form  Not  Prescribed,  Any  Form  Hav- 
ing Binding  Effect  Sufficient.  —  State  v.  Gay,  59 
Minn.  6.  In  this  case  it  was  held  to  be  suffi- 
cient that  after  a  voter  had  stated  the  reasons 
of  his  disability  he  was  required  to  raise  his 
riqht  hand,  and  the  judge  said  to  him:  "  You 
swear  now  to  this,  that  what  you  have  told  me 
is  true." 

A  declaration  that  a  voter  is  unable  to  read 
or  write  sufficiently  to  mark  the  ballot  paper, 
instead  of  one  of  inability  to  read  or  write,  is 
not  a  fatal  irregularity.  Cunningham  v.  Ha- 
gar,  1  Ont.  Election  Cas.  88. 

2.  Who  May  Assist  Voter.  —  Under  the  Canada 
Election  Law  no  one  but  the  deputy  returning 
officer  is  authorized  to  mark  the  ballot  of  a 
voter  who  requires  assistance.  Bussell  v. 
Barber,  Hodgins's  Election  Cas.  283. 

Under  the  Virginia  Act  of  March  6,  1894, 
§  15,  a  special  constable  is  appointed  for  the 
purpose  of  assisting  illiterate  or  physically  dis- 
abled voters  in  the  pieparation  of  their  ballots. 
Pearson  v.  Brunswick' County,  91  Va.  322. 

Under  the  Michigan  law  (Laws  1891,  No.  190, 
§  32),  providing  for  Ihe  marking  of  ballots  of 
voters  who  cannot  read  English  or  are  phys- 
ically disabled,  the  marking  can  be  done  only 
by  an  inspector  designated  by  the  board  for 
that  purpose,  and  in  the  presence  of  at  least 
two  of  the  inspectors.  Under  this  act  no  other 
person  can  lawfully  mark  ballots,  and  to  no 
other  person  can  the  ballot  be  exhibited,  unless 
the  United  States  supervisors  of  election  may 
see  them  when  a  member  of  Congress  is  to  be 
elected.  "  Whatever  may  be  said  in  reference 
to  the  power  and  authority  of  the  United 
States  supervisors  of  election  under  the  fede- 
ral law  to  mark  ballots  or  see  them  marked 
for  the  purpose  of  seeing  that  the  election  is 
fairly  and  properly  conducted,  it  is  apparent 
that  the  deputy  United  States  marshals  have 
no  such  right  or  authority."  Atty.-Gen.  v. 
May,  99  Mich.  538. 

Marking  of  Ballot  by  Unauthorized  Person  — 
Mistake  of  Elector. —  If  a  blind  man,  without 
fault  on  his  part,  allows  his  ballot  to  be  marked 
by  an  unauthorized  person,  believing  him  to 
be  the  officer  holding  the  election,  the  ballot  is 
not  thereby  rendered  void,  although  under  the 


Tennessee  Election  Law  (Acts  1890,  c.  24,  §  16), 
no  person  other  than  the  officer  holding  the 
election  can  lawfully  mark  the  ballet  of  a  per- 
son requiring  assistance.  Moore  v.  Sharp,  98 
Tenn.  491. 

Marking  by  Officer  Who  Has  Received  Money 
from  Candidate. —  In  the  absence  of  a  showing 
of  fraud,  ballots  of  illiterate  voters  will  not  be 
rejected  because,  before  the  election,  the  judges 
who  prepared  them  had  received  money  from 
one  of  the  candidates,  to  be  used  in  furthering 
his  election.  Hanscom  v.  State,  10  Tex.  Civ. 
App.  638. 

Marking  by  Bystander.  —  Where  the  help  is  to- 
be  given  by  election  officers,  but  the  law  does 
not  expressly  forbid  other  persons  giving  such 
help,  a  bystander's  act  in  so  doing  is  not  un- 
lawful, though  the  practice  might  materially 
interfere  with  secrecy.  Re  Hutton,  5  Austr. 
Jur.  R.  135. 

3.  Ballots  Prepared  by  a  Single  Judge  Eejected. 
—  The  Arkansas  statute  (Sand.  &  H.  Dig., 
§  2652),  requires  that  when  a  voter  is  unable  to 
prepare  his  ballot  not  one,  but  two  judges 
shall  assist  in  the  preparation  of  the  ballot, 
and  that  in  the  presence  of  the  elector  and  of 
each  other  they  "  shall  prepare  his  ballot  for 
him  as  he  wishes  to  vote  it."  This  does  not 
mean  that  two  judges  shall  perform  the  man- 
ual labor  of  writing  the  ballot,  but  it  is  required 
that  two  judges  must  not  only  be  present  with 
the  elector  while  preparing  his  ballot,  but  that 
both  must  be  actively  engaged  in  seeing  that 
the  ballot  is  prepared  as  the  elector  directs  it. 
without  solicitation  or  influence  of  any  kind 
whatever.  Therefore  ballots  should  be  rejected 
where  they  were  prepared  by  one  judge  only, 
without  the  presence  of  another  judge,  and 
after  being  prepared  by  him  were  folded  by 
him  and  returned  to  the  voters,  who  then  de- 
livered them  to  another  judge  to  be  placed  in 
the  ballot  box.  Freeman  v.  Lazarus.  61  Ark. 
247. 

4.  Ballots  Not  Rejected.  —  Sections  26  and  27 
of  the  Texas  Election  Act  of  1S92  provide  that 
not  more  than  one  person  shall  occupy  any 
one  voting  compartment  except  where  an  elec- 
tor is  accompanied  by  two  judges  to  assist  in 
the  preparation  of  his  ballot,  and  that  any 
elector  who  declares  to  the  presiding  officer 
that  he  is  unable  to  prepare  his  ballot  by  rea- 
son of  illiteracy  or  physical  disability  shall 
upon  request  "  receive  the  assistance  of  two 
of  the  judges  in  the  preparation  thereof."  The 
statute  does  not  authorize  the  assisting  of 
illiterate  voters  by  one  judge  only,  but  where 
such  assistance  has  been  rendered  by  a  single 
judge  without  the  presence  of  another  the 
votes  cannot  be  rejected,  in  the  absence  of 
fraud,  as  there  is  no  such  provision  in  the 
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qualified  voter  in  the  election  district  to  aid  him,  and  is  unrestricted  in  his 
choice.1 

(5)  Manner  of  Rendering  Assistance.  —  While  a  voter  who  requires  assist- 
ance in  the  preparation  of  his  ballot  necessarily  sacrifices  that  absolute  secrecy 
which  other  voters  enjoy,  he  is  nevertheless  entitled  to  as  much  secrecy  as  is 
possible  under  the  circumstances.2  In  Missouri  it  has  been  held  that  the  ballot 
of  a  voter  who  has  received  assistance  is  not  invalidated  because  the  judges 
violated  the  law  in  regard  to  the  manner  of  assisting  him,  where  it  is  not 
alleged  that  the  misconduct  of  the  judges  was  in  furtherance  of  a  design  unduly 
to  influence  the  voter,  or  that  he  was  in  fact  imposed  upon  or  any  advantage 
taken  of  him  by  the  judges;  3  but  in  Kentucky  the  rule  seems  to  be  otherwise.4 


statute.  Hanscom  v.  State,  10  Tex.  Civ.  App. 
638. 

1.  Unrestricted  Choice  of  Assistant. —  Instruc- 
tions to  Election  Officers,  2  Pa.  Dist.  Rep.  275, 
12  Pa.  Co.  Ct.  Rep.  227.  The  Act  of  June  19, 
1891,  ^  27,  under  which  this  case  was  decided, 
was  re-enacted  the  Act  of  June  10,  1893,  £  26 
(Pamph.  L.  419). 

Prohibition  Against  Marking  More  than  Speci- 
fied Number  of  Ballots  Directory  Merely.  —  Minne- 
sota Laws  1891,  c.  4,  §  57,  provided  that  no  one 
person  should  mark  the  ballots  of  more  than 
three  electors.  In  a  case  where  all  —  electors  as 
well  as  the  marker,  who  was  one  of  the  judges 
of  election  —  acted  in  good  faith,  and  in  the 
absence  of  a  finding  that  any  of  the  electors 
whose  ballots  were  marked  by  the  judge  at 
their  request  and  as  they  directed  had  knowl- 
edge that  said  judge  had  previously  marked 
more  ballots  than  he  was  permitted  by  the 
terms  of  the  section  to  mark,  it  was  held  that 
the  prohibition  as  to  the  marking  was  simply 
directory,  and  not  mandatory,  and  that  the  bal- 
lots in  excess  of  three  should  not  be  excluded 
from  the  count.    State  v.  Gay,  59  Minn.  6. 

2.  Secrecy  Must  Be  Preserved  as  Far  as  Possible. 
—  Hickson  v.  Abbott,  25  L.  C.  Jur.  290. 

In  Pearspn  v.  Brunswick  County,  91  Va. 
322,  the  court,  per  Keith,  P.,  said:  "  The  vote 
by  ballot  ex  vi  termini  implies  a  secret  ballot. 
The  secrecy  of  the  ballot  is  a  right  which  in- 
heres in  the  voter  and  of  which  he  cannot 
against  his  will  be  lawfully  deprived.  It  must 
be.  however,  in  some  degree  subordinate  to 
the  right  to  vote  by  ballot,  of  which  it  is  but 
a  part;  and  the  main  object,  which  is  the  right 
to  vote,  must  not  be  defeated  by  a  too  rigid 
observance  of  the  incidental  right,  which  is 
that  of  secrecy.  A  blind  man,  or  a  man  un- 
able to  read,  must,  in  the  nature  of  things,  so 
far  compromise  the  secrecy  of  his  ballot  as  to 
invoke  and  obtain  the  aid  of  others  in  the  prep- 
aration of  his  ballot;  but  as  it  would  be  a  vio- 
lation of  confidence,  were  he  to  seek  of  a  friend 
assistance  on  such  an  occasion,  for  that  friend 
to  betray  the  secret  and  disclose  the  vote,  so  it 
is  a  violation  not  only  of  confidence  but  of 
official  duty  for  the  constable  to  lift  the  veil  of 
the  secrecy  which  should  be  impenetrable  and 
violate  the  confidence  which  the  law  requires 
the  voter  to  repose  in  him.  The  oath  of  office 
of  the  constable  binds  him  to  the  performance 
of  the  duties  imposed  upon  him,  not  only  by 
statute,  but  by  the  constitution,  lie  must  ob- 
serve and  respect  all  the  rights  of  the  voter; 
and  among  those  rights  not  the  least  important 
is  to  have  the  secrecy  of  his  ballot  kept  invio- 
late, and  for  a  breach  of  this  duty  upon  the 


part  of  the  constable  he  will  become  amenable 
to  all  the  pains  and  penalties  provided  by  law." 
See  also  People  v.  McDonald,  (Supreme  Ct.)  52 
N.  Y.  Supp.  898. 

Extent  of  Secrecy  Required.  —  Under  a  law 
providing  that  in  the  case  of  an  illiterate  voter 
"  the  deputy  returning  officer  shall,  in  the 
presence  of  the  agents  of  the  candidates,  cause 
the  vote  of  such  person  to  be  marked  on  a  bal- 
lot paper  in  the  manner  directed  by  such  per- 
son, and  shall  cause  the  same  to  be  placed  in 
the  ballot  box,"  it  is  not  necessary  that  the 
deputy  returning  officer  and  the  agents  of  the 
candidates  should  withdraw  with  the  voter  to 
another  room,  nor  is  it  forbidden  that  the  poll- 
ing clerk  or  other  person  lawfully  present 
should  remain  in  the  polling  booth  while  the 
voter  announces  for  whom  he  wishes  to  vote. 
The  provisions  of  the  law  as  to  the  secrecy 
of  the  ballot  are  not  violated  because  in  such 
case  the  polling  clerk  and  a  constable  are  al- 
lowed to  remain  while  the  illiterate  voter  di- 
rects the  preparation  of  his  ballot.  Cunning- 
ham v.  Hagar,  1  Ont.  Election  Cas.  88. 

3.  Ballot  Not  Invalidated  Because  Assistance 
Rendered  in  Unauthorized  Manner.  —  In  Hope  v. 
Flentge,  140  Mo.  390,  it  was  held  that  the  bal- 
lots of  electors  who  were  assisted  in  preparing 
their  ballots  were  not  invalid  because  the 
judges  went  into  the  booths  and  there  assisted 
the  electors,  although  the  statute  authorizing 
such  assistance  (Mo.  Acts  1891,  p.  135,  £  4784, 
as  amended  by  Laws  1893,  p.  164),  provided 
that  "  the  provisions  of  this  section  shall  not 
be  construed  to  allow  any  judge  or  judges  of 
any  election  to  enter  a  booth  for  the  purpose 
of  assisting  any  elector  in  preparing  his  ballot. 
Such  judges,  after  reading  to  the  elector  the 
contents  of  the  ballot,  shall,  without  leaving 
their  respective  positions,  prepare  such  ballot 
as  the  elector  may  dictate." 

4.  Kentucky  Rule —  Vote  Invalidated  by  Ren- 
dering Assistance  in  Unauthorized  Manner.  ■ — 
Major  v.  Barker,  99  Ky.  305.  In  this  case 
the  court  said  simply:  "So,  also,  with  the 
ballots  which  were  marked  in  the  voting 
booths,  either  by  the  clerk  of  election  or  in  his 
presence.  These  ballots  were  clearly  shown 
to  another  person  within  the  meaning  of  sec- 
tion 1474,  Ky.  Stat.  [1894].  They  were  forbid- 
den to  be  deposited  in  the  box,  and  they  were 
illegal  votes  if  so  deposited."  This  language 
can  be  explained  only  by  considering  that  the 
court  held  the  ballots  illegal  because  of  the 
presence  of  the  clerk  in  the  voting  booths,  as 
section  1475  of  the  Kentucky  Statutes  provides 
that  in  the  case  of  illiterate  persons  the  clerk 
shall,  in  the  presence  of  the  other  election 
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(6)  Ballots  Not  Marked  as  Directed.  —  The  returns  from  an  entire  district 
should  be  rejected  where  it  is  shown  that  at  the  election  the  officers  fraudu- 
lently marked  a  large  number  of  ballots  otherwise  than  as  the  voters  directed,1 
but  an  individual  ballot  should  not  be  rejected  because  wrongly  marked  where 
the  evidence  leaves  it  doubtful  whether  the  variance  is  the  result  of  error  or 
design.* 

(7)  Effect  of  Illegal  Assistance  to  Voters.  —  The  returns  from  an  entire  pre- 
cinct may  be  invalidated  by  the  fact  that  a  large  number  of  persons  not  entitled 
to  receive  assistance  in  preparing  their  ballots  have  had  ballots  prepared  for 
them  by  others,3  but  an  election  will  not  be  invalidated  because  some  voters 
were  improperly  aided  in  marking  their  ballots,  where  the  number  is  not  great 
enough  to  affect  the  result  of  the  election.4  Where  a  voter  is  forbidden  by 
law  to  show  his  ballot  to  any  person,  his  vote  should  be  rejected  if  he  allows 
another  person  to  see  his  ballot  under  a  pretense  of  obtaining  assistance  to 
which  he  is  not  entitled.5 

d.  Time  Allowed  to  Prepare  Ballot.  — The  statute  may,  and  many  of 
them  do,  limit  the  time  which  a  voter  may  consume  in  the  preparation  of  his 
ballot,  if  the  limitation  is  reasonable.6    The  time  varies  in  the  different  states. 

e.  Depositing  Ballots  —  (1)  hi  General. — The  statutory  provision 
should  always  be  observed  in  depositing  ballots,  but  irregularities  will  not 
render  votes  illegal  in  the  absence  of  prejudice.7 


officers,  mark  a  dot  in  the  proper  places  for  the 
cross  marks  indicating  the  choice  of  the  elec- 
tor, and  the  elector  shall  thereupon  retire  to 
the  voting  booth,  and  there  mark  his  ballot; 
while  in  the  case  of  blind  or  disabled  persons 
the  clerk  shall  mark  the  ballot  in  the  presence 
of  the  other  election  officers. 

1.  Fraud  of  Officers  Preparing  Ballots.  —  Where, 
in  an  election  contest,  over  forty  voters  whose 
ballots  have  been  prepared  for  them  by  the 
judges  testify  that  they  directed  their  ballots 
to  be  prepared  for  an  affirmative  vote  on  a  cer- 
tain question,  whereas  such  ballots  were  in 
fact  prepared  for  a  negative  vote,  and  this 
testimony  is  corroborated  by  that  of  one  of  the 
clerks  of  the  election  that  he  overheard  several 
of  the  witnesses  direct  the  preparation  of  their 
ballots  in  the  affirmative,  and  none  of  the 
judges  of  election  are  placed  upon  the  stand  to 
rebut  this  testimony,  the  returns  from  the  dis- 
trict in  which  such  frauds  were  committed 
should  be  rejected.  Freeman  v.  Lazarus,  61 
Ark.  247. 

2.  Ballot  Not  Rejected  Where  No  Fraud  Shown. 

—  A  ballot  prepared  by  judges  of  election  for 
an  illiterate  voter  should  not  be  rejected  be- 
cause it  has  been  marked  for  a  candidate  other 
than  the  one  for  whom  the  illiterate  voter  de- 
clared his  intention  to  vote,  where  the  evidence 
leaves  it  in  doubt  whether  this  was  caused  by 
a  mistake  in  the  guides  furnished  by  the  voter 
to  the  officer  to  assist  in  making  out  the  ballot 
•or  was  caused  by  the  error  or  design  of  such 
officer.  Hanscom  v.  Slate,  10  Tex.  Civ.  App. 
633. 

3.  Unauthorized  Assistance.  —  If  persons  are 
allowed  to  assist  voters,  and  are  thereby  given 
an  opportunity  of  exerting  undue  influence, 
under  circumstances  under  which  the  statutes 
do  not  allow  them  to  render  assistance,  it  may 
be  ground  for  rejecting  the  vote  of  the  entire 
precinct.  Thus,  in  Michigan,  where  the  stat- 
ute allowed  an  interpreter  to  be  employed  in 
case  of  necessity,  but  provided  that  no  person 
should  be  allowed  within  the  railing  of  the 


voting  place  except  for  the  purpose  of  voting 
or  for  the  purpose  of  assisting  an  elector  as 
provided  in  the  statute,  the  vote  of  an  entire 
township  was  excluded,  and  the  result  thereby 
changed,  because  an  interpreter  who  was 
hostile  to  one  of  the  candidates  was  allowed 
to  go  within  the  railing  and  freely  converse 
with  a  number  of  foreigners  in  their  own  lan- 
guage, after  they  had  received  their  official 
ballots,  and  without  any  request  by  them  for 
an  interpreter.  Atty.-Gen.  v.  Stillson,  108 
Mich.  419. 

In  Sproule  v.  Fredericks,  69  Miss.  898,  it  was 
held  that,  in  an  election  contest,  an  allegation 
that  within  a  certain  precinct  forty-one  per- 
sons who  were  not  entitled  by  law  to  be  as- 
sisted in  preparing  their  ballots  had  been 
furnished  with  ballots  already  duly  marked 
and  provided  by  persons  not  authorized  so  to 
do,  and  that  such  ballots  had  been  collusively 
received  by  the  election  officers,  was  good  on 
demurrer,  for  such  charges  if  proved  were 
sufficient  to  stamp  the  returns  from  such  pre- 
cinct as  false  and  fraudulent. 

4.  Where  Number  of  Ballots  Improperly  Marked 
Not  Great  Enough  to  Affect  Result.  —  Hickson  v. 
Abbott,  25  L.  C.  Jur.  290. 

5.  Showing  of  Ballot  under  Pretense  of  Obtaining 
Assistance.  —  Re  Fadden's  Contested  Election, 
3  Lack.  Leg.  N.  (Pa.)  74. 

6.  Limiting  Time  to  Prepare  Ballot.  —  In  Pear- 
son v.  Brunswick  County,  91  Va.  322,  it  was 
held  that  a  limitation  of  two  and  one-half 
minutes  was  not  so  unreasonable  as  to  render 
the  statute  void. 

7.  Deposit  of  Ballots.  —  Rolling  the  ballots  for 
different  classes  of  officers  to  be  voted  for  — 
state,  congressional,  judicial,  etc.  —  and  secur- 
ing them  by  a  rubber  band,  and  handing  them 
thus  to  the  judges,  who  put  them  each  in  the 
proper  box,  does  not  violate  a  statute  (Code  N. 
Car.,  §  2687)  requiring  separate  ballots  for  each 
of  the  different  classes  of  officers  to  be  voted 
for.  De  Berry  v.  Nicholson,  102  N.  Car.  465, 
11  Am.  St.  Rep.  767. 
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(2)  Deposit  in  the  Wrong  Box.  —  When  ballots  are  deposited  in  the  wrong 
box  by  mistake  or  fraud  of  the  election  officers  or  by  mistake  of  the  voters, 
the  voters  should  not  be  deprived  of  their  votes,  and  the  ballots  should  be 
counted;  but  it  is  otherwise  if  ballots  are  deposited  in  the  wrong  box  by  the 
fraud  of  the  voters.1 

/.  Challenge  and  Proof  of  Qualification.  —  The  statutes  usually 
provide  the  mode  in  which  persons  offering  to.  vote  may  be  challenged,  and 
require  that  in  case  of  challenge  they  shall  be  required  to  prove  their  qualifica- 
tions and  right  to  vote  in  a  certain  manner,  generally  by  their  oath  or  written 
affidavit,  and  that  questions  touching  their  qualifications  may  be  asked  them, 
and  must  be  answered.  And  the  statutes  sometimes  require  an  oath  or  affi- 
davit by  unregistered  persons  offering  to  vote.  It  is  very  generally  held  that 
these  provisions  are  mandatory,  and  that  the  officers  of  election  not  only  may, 
but  must,  reject  a  vote  if  the  statutory  proof  is  not  given  or  the  questions  not 
answered.2    And  it  is  also  held  that  votes  received  without  requiring  the 


In  Anderson  v.  Winfree,  85  Ky.  597,  quali- 
fied electors  went  to  the  polls  early  in  the 
morning,  during  ,  the  absence  of  one  of  the 
judges,  and  before  the  other  one  or  the  clerk 
had  been  sworn,  and  cast  their  ballots  with 
the  understanding  that  the  votes  would  be 
afterwards  ratified  by  the  judges.  After  the 
return  of  the  absent  judge  and  after  both 
judges  and  the  clerk  had  been  sworn,  the 
votes  were  ratified.  It  was  held  that  they 
were  properly  counted. 

I.  Ballots  Deposited  in  the  Wrong  Box. —  In 
State  v.  Horan,  85  Wis.  94,  39  Am.  St.  Rep. 
826,  where  separate  ballot  boxes  were  provided 
for  the  different  officers  to  be  voted  for,  and 
some  of  the  ballots  cast  for  one  were  deposited 
in  the  box  provided  for  the  other,  through  the 
mistake  or  fraud  of  the  election  officers,  't  was 
held  that  the  ballots  should  be  counted.  The 
court  said,  quoting  McCrary  on  Elections, 
§  131 :  "  It  is  a  rule,  well  grounded  in  justice 
and  reason  and  well  established  by  authority 
and  precedent,  that  the  voter  shall  not  be  de- 
prived of  his  rights  as  an  elector,  either  by 
fraud  or  the  mistake  of  the  election  officers,  if 
it  is  possible  to  prevent  it." 

In  the  case  of  People  v.  Bates,  11  Mich.  362, 
83  Am.  Dec.  745,  it  was  held  that  where  a  city 
and  state  election  were  both  held  at  the  same 
time,  and  under  charge  of  the  same  inspectors, 
and  seven  city  ballots  were  found  at  the  clos- 
ing of  the  polls  in  a  state  box,  and  the  circum- 
stances of  the  case  made  it  reasonably  certain 
that  these  ballots  were  in  good  faith  put  in  by 
electors  who  did  not  put  in  other  ballots  for 
city  officers  at  the  same  election,  it  was  held 
that  they  were  properly  counted  by  the  in- 
spector. It  was  also  held  in  this  case  that  the 
elector  should  not  be  deprived  of  his  vote 
either  by  mistake  or  fraud  of  the  inspectors  or 
by  the  honest  mistake  of  the  voter  in  deposit- 
ing the  ballot  in  the  wrong  box,  if  the  intent 
of  the  voter  can  be  ascertained  with  reasonable 
certainty. 

And  in  Young  v.  Deming,  9  Utah  204,  where 
separate  ballot  boxes  were  provided,  one  for  a 
city  election  and  the  other  for  a  county  election 
held  on  the  same  day,  it  was  held  that  county 
ballots  placed  by  mistake  in  the  city  box 
should  be  counted  notwithstanding  an  agree- 
ment to  the  contrary  by  the  judges  with  the 
■consent  of  the  candidates.  "  The  first  qucs- 
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tion  to  determine,"  said  the  court  in  this  case, 
"  is  whether  these  ballots  were  placed  in  the 
wrong  box  by  the  fraud  of  the  voter  or  mistake 
of  the  judge  in  depositing  the  ballot.  If  it  was 
done  through  the  fraud  of  the  voters  the  bal- 
lots should  not  be  counted;  if  through  the 
mistake  of  the  judge  or  voter  they  should  be 
counted,  provided  there  is  sufficient  evidence 
shown  to  make  it  certain  that  the  name  of  the 
respondent  was  upon  those  ballots  when  cast, 
and  the  intentions  of  the  voter  casting  them 
can  be  ascertained  with  reasonable  certainty." 

2.  Rejection  of  Votes  in  Absence  of  Oath  or  Affi- 
davit. —  Farren  v.  Buffalo  County,  5  Dakota 
36;  Byler  v.  Asher,  47  111.  101;  Dwight  v. 
Rice,  5  La.  Ann.  5S0;  Cusick's  Contested  Elec- 
tion, 136  Pa.  St.  459;  Middendorf's  Case,  4 
Pa.  Dist.  Rep.  78. 

In  Dwight  v.  Rice,  5  La.  Ann.  580,  where 
the  constitution  disqualified  persons  who  had 
fought  duels,  it  was  held  that  officers  might 
reject  the  vote  of  a  person  who  refused  to  take 
the  oath  required  by  law  that  he  had  not 
fought  a  duel. 

That  a  Person  Offering  to  Vote  Is  Well  Known 
to  the  judges  of  election,  and  that  they  know 
that  he  resides  in  the  district  and  is  entitled  to 
vote  therein,  will  not  dispense  with  the  proof 
of  his  right  to  vote  required  by  the  statute. 
Byler  v.  Asher,  47  111.  101. 

Affidavit  of  Third  Persons.  —  Sometimes  the 
statute  not  only  requires  a  person  who  has  not 
been  registered  as  a  voter  to  show  by  his  own 
affidavit  that  he  is  an  inhabitant  of  the  district 
in  which  he  offers  to  vote,  but  requires  that  he 
shall,  in  addition,  establish  such  right  by  the 
affidavit  of  a  householder  and  registered  voter 
of  such  district.  Such  provision  is  valid,  and 
compliance  therewith  is  a  condition  precedent 
to  the  right  to  vote.  Byler  v.  Asher,  47  111. 
101. 

Refusal  to  Take  an  Oath  Not  Required  by  Law, 

or  required  by  a  statute  in  violation  of  consti- 
tutional guaranties,  is  no  ground  for  rejecting 
a  vote.  Thus  in  Burkett  v.  McCarty,  10  Bush 
(Ky.)  75S,  it  was  held  that  an  election  officer 
could  not  refuse  to  receive  a  vote  of  a  person 
by  reason  of  his  refusal  to  take  a  test  oath 
that  he  had  not  committed  a  crime,  where  no 
such  oath  ivas  required  by  the  constitution. 

Where  a  statute  provides  that  the  election 
officers  shall  offer  to  a  challenged  voter  an 
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statutory  proof  are  illegal  and  cannot  be  counted.1 

g.  Withdrawal  or  Change  of  Votes.  —  After  a  person  has  once  voted! 
he  cannot  withdraw  or  change  his  vote  on  the  ground  of  mistake  on  his  own 
part.2  But  a  mistake  of  the  election  officers  in  depositing  a  vote  may  be 
corrected.3 

h.  Powers  of  Officers  in  Rejecting  Votes  — (i)  In  General.  —  It  has 
been  shown  in  a  previous  section  that  generally  inspectors  and  judges  of 
election  act  in  a  ministerial  and  not  in  a  judicial  capacity.4  It  is  well  settled, 
therefore,  in  most  jurisdictions,  that  they  can  reject  votes  only  in  the  cases 
specified  in  the  statute.  If  the  person  offering  to  vote  complies  with  the  for- 
malities prescribed  by  the  statute,  they  must  allow  him  to  vote,  unless  discre- 
tion in  the  matter  is  conferred  upon  them  by  statute.5 


oath  touching  his  qualifications  as  an  elector, 
and  question  him  as  to  certain  qualifications, 
and  that  upon  his  taking  the  oath  they  shall 
receive  his  vote,  they  have  no  right  to  require 
his  oath  as  to  other  matters,  but  they  may  in- 
quire into  his  qualifications  in  other  respects. 
Gordon  v.  Farrar,  2  Dougl.  (Mich.)  411. 

"  Refusal  to  Take  the  Oath  Required  by  Law," 
within  the  meaning  of  a  statute,  is  a  refusal 
by  a  voter  to  take  the  oath  appropriate  to 
his  proper  description.  Hagar  v.  Routhier, 
Hodgins's  Election  Cas.  780.  In  this  case 
freeholders  who  appeared  on  the  voters'  lists, 
owing  to  a  printer's  mistake,  as  farmers'  sons, 
were  challenged  at  the  poll  and  refused  to 
take  the  farmers'  sons  oath.  It  was  held  that 
their  refusal  to  take  such  oath  was  not  a  re- 
fusal to  take  the  oath  required  by  law. 

1.  Votes  Received  Without  Proper  Proof  Not  to 
Be  Counted.  —  Farren  v.  Buffalo  County,  5  Da- 
kota 36;  Cusick's  Contested  Election,  136  Pa. 
St.  459;  Middendorf's  Case,  4  Pa.  Dist.  Rep. 
78:  In  re  Flynn,  5  Pa.  Dist.  Rep.  168. 

Sufficiency  of  Affidavit.  —  The  primary  object 
of  the  Pennsylvania  Act  of  1874,  requiring  affi- 
davits of  qualifications  in  the  case  of  unregis- 
tered voters,  is  to  prevent  fraudulent  voting, 
and  it  must  be  so  construed  as  best  to  carry 
out  that  intent;  and  it  has  therefore  been  held 
that  the  affidavit  of  the  unregistered  voter 
must  be  sufficiently  specific  to  show  upon  its 
face  that  he  has  the  right  claimed,  and  also  to 
found  thereon  an  indictment  for  perjury.  A 
general  affidavit  averring,  in  the  language  of 
the  constitution,  the  possession  of  the  qualifi- 
cations therein  prescribed,  but  omitting  to  give 
the  more  specific  matters  as  to  residence, 
taxes,  and  citizenship  required  by  that  sec- 
tion, was  held  insufficient  to  authorize  the  re- 
ception of  a  vote  from  an  unregistered  person. 
Cusick's  Contested  Election,  136  Pa.  St.  459. 

Immaterial  Defects  in  an  Affidavit  are  no 
ground  for  rejecting  a  vote.  See  Dunn's 
Election,  19  Pa.  Co.  Ct.  Rep.  146. 

Unsigned  Affidavit.  —  An  unsigned  affidavit 
does  not  authorize  the  reception  of  the  vote  of 
an  unregistered  person  in  Pennsylvania.  In 
re  Flynn,  5  Pa.  Dist.  Rep.  168. 

Where  a  nonregistered  voter  claims  the 
right  to  vote  on  age,  and  the  board  requires 
him  to  make  an  affidavit,  he  cannot  legally 
vote  where  the  affidavit  is  subscribed  by  the 
subscribing  witness,  instead  of  by  the  voter 
himself.  In  re  Flvnn,  5  Pa.  Dist.  Rep.  168,  2 
Lack.  Leg.  N.  (Pa.)  1. 

Curing  Defects.  —  It  has  been  held  that  when 


an  affidavit  was  in  fact  properly  made,  but  the 
election  officer  neglected  to  subscribe  the 
jurat,  the  defect  can  be  cured  and  the  paper 
reformed  upon  due  proof;  but  affidavits  can- 
not be  reformed  by  wholesale,  and  each  sepa- 
rate paper  requires  its  independent  proof, 
Cusick's  Contested  Election;  136  Pa.  St.  459. 

Loss  of  the  Affidavits  upon  which  an  unregis- 
tered voter  voted  is  no  ground  for  holding  his 
vote  prima  facie  illegal  and  rejecting  it.  The 
presumption  is  that  the  election  officers  per- 
formed their  duty  and  required  proper  affi- 
davits. Dunn's  Election,  19  Pa.  Co.  Ct.  Rep. 
149. 

2.  Withdrawal  or  Change  of  Vote  —  Ballots.  — 

Thus  it  has  been  held  that  after  a  ballot  has 
been  put  in  the  wrong  ballot  box  by  mistake 
of  the  voter,  neither  the  voter  nor  the  election 
officers  can  withdraw  it.  Washburn  v.  Rip- 
ley, CI.  &  H.  El.  Cas.  679. 

Viva  Voce  Voting.  —  And  in  a  case  where  the 
voting  was  viva  voce,  it  was  held  that  a  person 
whose  vote  had  been  recorded  for  one  candi- 
date could  not  change  it  and  give  it  to  another 
on  the  ground  that  he  made  a  mistake. 
Draper  v.  Johnson,  CI.  &  H.  El.  Cas.  702. 
See  to  the  same  effect  Hopkins  v.  Swift,  (Ky. 
1896)  37  S.  W.  Rep.  155- 

3.  Mistake  of  Officers. —  People  v.  Bates,  ir 
Mich.  362,  83  Am.  Dec.  745;  New-land  v.  Gra- 
ham, 1  Bart.  El.  Cas.  5.  And  see  infra,  this 
title,  Illegality  and  Irregularities. 

4.  Officers  Act  Ministerially.  —  See  supra,  this 
title,  Election  Officers  —  Powers  —  Duties  are 
Ministerial  and  Not  Judicial. 

5.  No  Discretion  to  Reject  Votes. —  In  People 
v.  Pease,  27  N.  Y.  45,  it  was  held  that  judges 
of  election  acted  ministerially,  and  had  by- 
statute  no  discretion  to  reject  a  vote  except  in 
the  cases  specified  by  the  statute,  which  were 
refusal  to  take  the  oaths,  or  refusal  to  answer 
fully  the  questions  put  to  them. 

And  in  People  v.  Bell,  119  N.  Y.  175,  affirm- 
ing 54  Hun  (N.  Y.)  567,  which  affirmed  7  N. 
Y.  Supp.  701,  under  the  General  Election  Law 
of  New  York,  providing  for  challenges  and  the 
taking  of  an  oath  as  to  qualifications,  and  the 
asking  of  questions  touching  the  qualifica- 
tions, it, was  held  that  inspectors  of  election 
acted  ministerially,  and  that  when  a  person 
offering  to  vote  took  the  oath  and  answered 
the  questions  it  was  their  duty  to  receive  his 
vole  even  though  they  might  not  be  satisfied 
with  his  answers,  and  might  believe  that  he 
was  not  the  person  whose  name  he  gave,  or 
the  person  who  was  registered, 
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Quasi-judicial  Powers  Sometimes  Vested  in  Election  Officers. —  Sometimes  judicial  or 
£Wtf.«'-judicial  powers  are  vested  in  election  officers,  and  if  the  statutes  are 
valid  in  this  respect  the  principle  stated  in  the  preceding  paragraph  does  not 
apply,  at  least  to  the  full  extent.1 

(2)  Refusal  to  Take  Oath  or  Answer  Questions.  —  As  was  shown  in  a  pre- 
ceding paragraph,  if  a  statute  authorizes  election  officers  to  administer  an  oath 
to  persons  offering  to  vote,  and  to  ask  questions,  and  requires  the  elector  to 
take  and  answer  the  same  as  a  condition  precedent  to  the  right  to  vote,  the 
officers  may  reject  the  vote  of  one  who  refuses  to  take  the  oath  required,  or 
answer  the  questions ;  but  they  cannot  reject  a  vote  for  refusal  to  take  an  oath 
not  required  by  law,  or  required  by  the  statute  in  violation  of  the  constitu- 
tional guaranties.* 

(3)  Rejection  of  Vote  A fter  Reception.  —  After  a  vote  has  once  been  received, 
the  inspectors  and  judges  of  election  have  no  further  power  over  it.  They 
cannot  reject  it  or  withdraw  a  ballot  which  has  been  deposited  in  the  box,3 
nor  change  the  record  of  a  viva  voce  vote  after  the  voting  has  closed.4 


In  People  v.  Cicott,  16  Mich.  302,  97  Am. 
Dec.  141,  where  a  statute  provided  for  the 
challenging  of  voters  and  an  oath  by  them 
that  they  possessed  the  constitutional  qualifi- 
cations, and  then  declared  that  if  the  person 
challenged  should  take  such  oath  his  vote 
should  be  received,  it  was  held  that  the  oath 
was  the  conclusive  evidence  on  which  the  in- 
spectors were  to  act  and  they  were  not  at 
liberty  to  refuse  to  administer  it  or  to  refuse 
the  vote  after  the  oath  had  been  taken.  Wol- 
cott  v.  Holcomb,  97  Mich.  361,  is  to  the  same 
effect. 

In  Wisconsin  it  was  held  that  inspectors  of 
elections  could  not  reject  a  vote,  even  if  they 
knew  that  the  answers  to  the  questions  were 
false,  or  if  they  knew  conclusively  that  the 
person  had  no  right  to  vote.  It  was  said  that 
if  he  should  insist  upon  voting  they  must 
tender  the  oath,  and  if  he  should  take  the  oath 
they  were  bound  to  allow  him  to  vote.  Gil- 
lespie v.  Palmer,  20  Wis.  544. 

Rejection  of  Vote  on  Record  Evidence  of  Convic- 
tion. —  Where  there  has  been  a  conviction  of  a 
crime  which  disfranchises  a  person,  the  elec- 
tion officers  may  examine  the  record  of  the 
conviction  and  reject  the  vote  upon  such  evi- 
dence.   People  v.  Pease,  27  N.  Y.  45. 

1.  Quasi-judicial  Powers.  —  Thus  in  Illinois  a 
former  statute  made  it  the  duty  of  the  officers 
to  receive  votes  upon  taking  the  prescribed 
oath,  unless  it  should  be  proved  to  the  satis- 
faction of  a  majority  of  them  that  the  oath 
was  false.  This  provision,  it  would  seem, 
vested  some  judicial  discretion  in  the  officers, 
if  any  proof  was  offered  as  to  the  falsity  of  the 
oath.    Spragins  v.  Houghton,  3  111.  377. 

In  California  it  was  held  that  the  election 
officers  were  not  necessarily  bound  to  admin- 
ister the  oath,  but  that  if  a  challenged  person, 
upon  being  questioned,  admitted  such  a  state 
of  facts  as  disqualified  him,  they  might  prop- 
erly decline  to  administer  the  oath.  It  was 
further  held,  however,  that  if  the  oath  was  ad- 
ministered, they  had  no  longer  any  power  to 
reject  the  vote  —  that  they  had  no  power,  for 
example,  to  ask  for  evidence,  such  as  the  pro- 
duction of  the  certificate  of  naturalization. 
People  v.  Gordon,  5  Cal.  235. 

Under  a  Pennsylvania  statute,  if  the  name 
of  a  person  offering  his  vote  was  not  found  on 
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the  assessor's  list,  it  was  made  the  duty  of 
the  inspectors  of  election  to  demand  proof  by 
at  least  one  competent  witness,  who  should  be 
a  qualified  voter,  that  the  person  offering  to 
vote  had  resided  in  the  district  for  more  than 
ten  days  and  that  he  did  not  remove  into  the 
district  for  the  purpose  of  voting  there. 
Kneass's  Case,  2  Pars.  Eq.  Cas.  (Pa.)  553. 
This  clearly  vests  some  judicial  discretion  in 
the  inspectors.- 

In  Indiana  it  was  held  that  the  board  of  in- 
spectors had  no  right  to  take  testimony  as  to 
the  right  of  a  person  to  vote  if  he  offered  to 
take  the  oath  required  by  statute.  State  v. 
Robb,  17  Ind.  536. 

Forfeiture  of  Right  of  Suffrage  for  Crime.  — 
Election  officers  cannot  be  authorized  to  try' 
the  question  whether  a  person  has  forfeited 
his  right  of  suffrage  by  the  commission  of  a 
crime,  for  the  question  is  a  judicial  one,  to  be 
tried  by  the  proper  courts,  and  cannot  be 
passed  upon  incidentally  by  election  officers. 
State  v.  Symonds,  57  Me.  148;  Gotcheus  v. 
Matheson,  58  Barb.  (N.  Y.)  152;  Huber  v. 
Reily,  53  Pa.  St.  112. 

Disqualification  by  Wager. —  In  Wisconsin  it 
was  held  that  the  inspectors  were  authorized 
to  determine  whether  a  person  had  a  wagei 
pending  on  the  result  of  the  election,  so  as  to 
be  disqualified  thereby.  Byrne  v.  State,  12 
Wis.  519. 

2.  Refusal  to  Take  Oath  or  Answer  Questions. — 

See  supra,  this  section,  Challenge  and  Proof  of 
Qualification. 

3.  Rejection  of  Votes  After  Reception.  —  Hartt 
v.  Harvey,  32  Barb.  (N.  Y.)  55. 

Even  where  the  voter  himself  discovered 
that  he  had  voted  in  the  wrong  piecinct,  which 
made  the  vote  illegal,  it  was  held  that  the 
officer  had  no  power  to  permit  it  to  be  with- 
drawn.   Harbaugh  v.  Cicott,  33  Mich.  241. 

4.  Viva  Voce  Votes.  —  Where  the  voting  was 
viva  voce,  and  after  the  voting  was  closed  and 
the  result  declared  the  returning  officer  re- 
ceived an  affidavit  from  an  elector  that  his 
vote  had  been  recorded  for  one  candidate  by 
mistake,  when  it  should  have  been  for  the 
other,  and  upon  this  changed  the  poll  book,  it 
was  held  that  he  had  no  power  to  change  the 
book  after  the  close  of  the  poll.  Reg.  v. 
Donoghue,  15  U.  C.  Q.  B.  454. 
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12.  Ballots  —  a.  Definition.  —  A  ballot  has  been  defined  to  be  a  ticket  or 
slip  of  paper  on  which  is  written  or  printed  an  expression  of  the  elector's 
choice  as  between  candidates  or  propositions  to  be  voted  for.1 

Object  of  Voting  by  Ballot.  —  The  principal  object  of  voting  by  ballot  is  to  enable 
the  elector  to  express  his  opinion  secretly  without  being  subject  to  be  over- 
awed, or  to  any  ill  will  or  prosecution,  on  account  of  his  vote  for  either  of  the 
candidates  who  may  be  before  the  public.2 

b.  Form  and  Contents  —  (i)  In  General.  —  The  form  and  contents  of 
the  ballots  to  be  used  in  general  or  special  elections  are  almost  always  provided 
for  in  the  statutes  authorizing  such  elections.3    It  has  been  said  that  if  the 


1.  Ballot  Defined.  —  Century  Diet. 
"A  ballot  or  a  ticket  is  a  single  piece  of 

paper  containing  the  names  of  the  candidates 
and  the  offices  for  which  they  are  running." 
People  v.  Holden,  28  Cal.  123. 

'  A  ballot  may  be  defined  to  be  a  piece  of 
paper,  or  other  suitable  material,  with  the 
name  written  or  printed  upon  it  of  the  person 
to  be  voted  for;  and  where  the  suffrages  are 
given  in  this  form,  each  of  the  electors,  in  per- 
son, deposits  such  a  vote  in  a  box  or  other 
receptacle  provided  for  the  purpose,  and  kept 
in  the  custody  of  the  proper  officers.  Cush. 
Leg.  Assemb.,  §  103."  Williams  v.  Stein,  38 
Ind.  91,  10  Am.  Rep.  97. 

"  Written  "  Includes  "  Printed."  —  Where  the 
constitution  provides  that  all  ballots  should  be 
fairly  written,  the  term  "  written  "  means  ex- 
pressed by  means  of  letters,  and  printed  bal- 
lots come  within  this  definition.  Henshaw  v. 
Foster,  9  Pick.  (Mass.)  312;  Temple  v.  Mead, 
4  Vt.  541. 

An  Official  Blanket  Ballot,  or,  as  it  is  usually 
called,  an  Australian  ballot,  which  is  now  fre- 
quently used,  is  a  piece  of  paper  upon  which 
are  printed  the  names  of  all  candidates  who 
have  been  nominated  by  party  conventions,  or 
upon  the  petition  of  a  prescribed  number  of 
voters,  together  with  the  offices  for  which  such 
persons  are  candidates,  blanks  being  generally 
left  in  which  the  voter  may  write  the  names 
of  persons  for  whom  he  desires  to  vote  and 
which  are  not  printed  thereon;  and  also  such 
propositions  as  are  required  by  law  to  be  sub- 
mitted to  the  voter,  with  the  negative  thereof; 
and  upon  which  the  voter  indicates  his  choice 
of  candidates,  or  his  preference  upon  the  pro- 
positions submitted,  by  means  of  a  mark  or 
marks  made  in  the  manner  and  place  pre- 
scribed by  the  statute. 

2.  Secrecy  the  Object  of  the  Ballot.  —  State  v. 
Anderson,  26  Fla.  240;  Williams  v.  Stein,  38 
Ind.  94,  10  Am.  Rep.  97;  People  v.  Cicott,  16 
Mich.  283,  97  Am.  Dec.  141 ;  Brisbin  v.  Cleary, 
26  Minn.  108;  Exp.  Arnold,  128  Mo.  256;  Peo- 
ple v.  Board  of  County  Canvassers,  129  N.  Y. 
395;  Temple  v.  Mead,  4  Vt.  535;  Pearson  v. 
Brunswick  County,  91  Va.  322. 

Secrecy  Not  Limited  to  Time  of  Depositing  Bal- 
lot. —  In  the  case  of  the  People  v.  Pease,  27  N. 
Y.  45,  which  was  an  action  in  the  nature  of  a 
quo  warranto,  Denio,  C.  J.,  in  a  dissenting 
opinion,  used  the  following  language:  "  I 
have  already  alluded  to  the  policy  of  the  law 
providing  for  a  secret  ballot.  The  right  to 
vote  in  this  manner  has  usually  been  consid- 
ered an  important  and  valuable  safeguard  of 
the  independence  of  the  humble  citizen  against 
the  influence  which  wealth  and  station  might 


be  supposed  to  exercise.  This  object  would 
be  accomplished  but  very  imperfectly,  if  the 
privacy  supposed  to  be  secured  was  limited  to 
the  moment  of  depositing  the  ballot.  The 
spiriv  of  the  system  requires  that  the  elector 
should  be  secured  then,  and  at  all  times 
thereafter,  against  reproach  or  animadversion, 
or  any  other  prejudice,  on  account  of  having 
voted  according  to  his  own  unbiased  judg- 
ment; and  that  security  is  made  to  consist  in 
shutting  up  within  the  privacy  of  his  own 
mind  all  knowledge  of  the  manner  in  which 
he  has  bestowed  his  suffrage."  Quoted  in  Wil- 
liams v.  Stein,  38  Ind.  93,  10  Am.  Rep.  97. 

3.  Form  and  Contents. —  Gibson  v.  Trinity 
County,  80  Cal.  359;  Union  County  v.  Ussery, 
147  111.  204;  Evans  v.  Willistown  Tp.,  3  Pa. 
Dist.  Rep.  395;  State  v.  Collins,  16  R.  I.  42; 
Brown  v.  Barker,  20  R.  I,  (pt.  iii.)  183. 

Illustrations.  —  In  State  v.  Green,  36  Fla.  154, 
it  was  decided  that  the  provision  in  Acts  1895, 
c-  45!3i  §  153,  creating  the  city  of  Pensacola, 
that  "  the  form  of  ballot  used  shall  conform 
with  the  requirements  of  existing  state  laws  as 
provided  herein  "  meant  according  to  the  form 
of  ballot  required  by  the  Act  of  1889,  existing 
at  the  time  of  the  preceding  state  election,  and 
not  according  to  the  General  Election  Law  of 
1895. 

"  Section  14  [of  Pub.  Laws  R.  I.,  1889,  c. 
731]  requires  the  supervisors  of  elections  to 
'  make  return  by  joint  or  separate  report  to 
the  returning  board  or  boards  to  whom  said 
ballots  are  by  law  required  to  be  returned.' 
The  intention  evidently  is  that  the  ballots, 
with  the  report  of  the  supervisors,  shall  go  to 
the  officers  who  are  designated  by  the  law  to 
count  them;  that  is,  ballots  for  general  officers 
to  the  secretary  of  state,  and  ballots  for  other 
officers  to  the  mayor  and  board  of  aldermen  or 
to  the  town  council.  If  one  ballot  is  used, 
then  the  part  containing  the  names  of  general 
officers  would  have  to  be  detached  from  the 
other  part,  and  each  part  sent  to  the  proper 
officer.  We  see  nothing  in  the  law  forbidding 
this,  and  we  do  not  see  how  the  supervisors 
can  fulfil  the  duties  imposed  upon  them  with- 
out doing  this,  unless  separate  ballots  should 
be  used  for  the  two  classes.  We  do  not  see 
that  this  latter  course  would  necessarily  con- 
flict with  the  statute,  although  the  implication 
in  section  18  and  elsewhere  is  that  one  ballot 
will  be  used."    In  re  Ballot  Act,  16  R.  I.  766. 

In  In  re  McLaren,  (Supreme  Ct.)  13  N.  Y. 
Supp.  420,  it  was  held  that  under  the  provi- 
sions of  N.  Y.  Laws  1890,  c.  262,  at  the  gen- 
eral election  to  be  held  in  November,  1S90,  the 
names  of  the  candidates  for  the  office  of  police 
commissioner  for  the  village  of  West  Troy 
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ballot  expresses  the  intention  of  the  voter  beyond  a  reasonable  doubt,  it  is 
sufficient,  without  regard  to  technical  inaccuracies  in  its  form.1 

(2)  Name  of  Political  Party. —  It  is  sometimes  provided  by  statute  that 
each  ballot  may  bear  a  plain  written  or  printed  caption  expressing  its  political 
character,  or,  where  the  blanket  ballot  is  used,  that  such  caption  may  be 
printed  at  the  head  of  a  column  containing  the  names  of  the  candidates  of 
a  party;  and  such  statutes  usually  further  provide  that  such  caption  shall  not 
in  any  manner  be  designed  to  mislead  the  voter.*2 

c.  Official  Ballots  —  (1)  In  General.  —  In  many  jurisdictions  the 
statutes  provide  for  the  use  of  a  ballot  to  be  prepared  by  certain  officials  at 
public  expense,  instead  of  leaving  each  political  party  or  body  of  voters  to  pre- 
pare its  own  ballots;3  and  it  has  been  expressly  decided  that  such  statutes  are 

voted  for,  and  the  name  of  the  political  party 
issuing  the  same,'  if  construed  by  itself, 
might  perhaps  be  regarded  as  permissive,  and 
not  mandatory.  What  is  the  ballot?  It  con- 
sists not  merely  of  the  paper  of  the  prescribed 
size  and  quality,  but  also  of  -  the  required 
printing  thereon.  No  part  may  be  omitted. 
If  the  name  of  the  party  may  be  omitted,  so 
may  the  name  of  the  candidate  or  office.  If 
either  of  the  last  two  is  left  out,  its  validity 
as  a  ballot  is  destroyed.  That  demonstrates 
the  absurdity  of  the  argument  when  applied  to 
those  requisites."  Talcott  v.  Philbrick,  59 
Conn.  472. 

The  Statute  of  Ohio  declares  that  whenever 
any  ballot  with  a  certain  designated  heading 
shall  contain  printed  thereon,  in  place  of  an- 
other, any  name  not  found  on  the  regular  bal- 
lot having  such  heading,  such  names  so  found 
shall  be  regarded  by  the  judges  of  election  as 
having  been  placed  thereon  for  the  purpose  pf 
fraud;  and  said  ballot  shall  not  count  for  the 
name  so  found.  A  local  party  organization 
printed  tickets  with  the  headings  "  Republi- 
can State  Ticket  "  and  "  Democratic  State 
Ticket,"  and  below  the  "State  Ticket"  the 
subheading  "  County  Removal  Ticket." 
There  was  a  difference  of  opinion  in  the  Su- 
preme Court  as  to  the  meaning-  of  the  phrase 
"  certain  designated  heading,"  some  judges 
holding  that  it  applied  to  the  different  head- 
ings on  the  ticket,  and  others  that  it  applied 
to  the  words  at  the  top  of  the  ballot;  but  all 
agreed  that  such  a  ticket  was  not  to  be  re- 
jected as  fraudulent.  Roller  v.  Truesdale,  26 
Ohio  St.  586. 

At  another  election  under  this  same  statute, 
tickets  were  prepared,  having  the  headings 
"  Democratic  Ticket  "  and  "  County  Ticket," 
with  the  words  "  Except  sheriff  "  under  the 
latter  heading,  in  small  type,  and  the  name  of 
the  candidate  of  the  opposite  party  was  substi- 
tuted; and  enough  of  such  tickets  were  cast  to 
elect  the  Republican  candidate,  if  counted. 
In  a  contest  before  the  District  Court  of  Ham- 
ilton county  it  was  held  that  such  tickets 
were  within  the  provisions  of  the  statute,  and 
must  be  rejected;  that  if  the  electors  know- 
ingly voted  them,  they  were  parties  to  the 
illegal  transaction,  and  if  not,  they  were  de- 
frauded; and  that  in  either  case  the  votes 
could  not  be  counted.  Bcresford  v.  Hawkins, 
11  Cine.  Wkly.  L.  Bui.  7. 

3.  Use  of  Official  Ballot.  —  Cook  v.  Fisher,  100 
Iowa  27;  Lankford  v,  Gcbhart,  130  Mo.  621,  51 
Am.  St.  Rep.  585;  Dc  Walt  v.  Bartley,  146  Pa. 
St.  529,  28  Am.  St.  Rep.  814;   Slaymaker  v. 
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should  be  upon  the  same  ballot  with  the 
names  of  the  candidates  for  slate,  county,  and 
district  offices.  See  also  In  re  Grogan,  (Su- 
preme Ct.)  13  N.  Y.  Supp.  421. 

1.  Technical  Inaccuracies  Immaterial.  —  Brown 
v.  McCollum,  76  Iowa  479,  14  Am.  St.  Rep. 
228. 

It  has  been  held  that  a  ballot  cast  by  a  per- 
son entitled  to  vote  should  not  be  rejected  on 
the  ground  merely  that  it  does  not  comply  in 
matter  of  form  with  the  statutory  regulation 
as  in  size,  color  of  paper,  character  of  type, 
etc.,  where  the  lack  of  conformity  is  due  to  no 
fault  of  the  voter.  Kirk  v.  Rhoads,  46  Cal. 
399- 

2.  Caption  Designating  Political  Character.  — 

Russell  v.  McDowell,  83  Cal.  70;  Baker 
v.  Election  Com'rs,  no  Mich.  635;  Shields  v. 
McGregor,  91  Mo.  534;  Turner  v.  Drake,  71 
Mo.  285;  Williams  v.  State,  69  Tex.  368. 

In  Craig  v.  Brown,  114  Cal.  480,  it  was  held 
that  the  designation  "  National  Democratic," 
placed  at  the  head  of  the  column  containing 
the  names  of  the  "  Palmer  and  Buckner " 
nominees  for  presidential  electors,  was  not 
calculated  to  deceive  persons  desiring  to  vote 
for  the  regular  Democratic  nominees  for  elect- 
ors. To  the  same  effect  is  Matter  of  Greene, 
9  N.  Y.  App.  Div.  223,  affirmed  150  N.  Y.  566. 
See  also  Baker  v.  Election  Com'rs,  no  Mich. 
635. 

Name  of  Party  Cannot  Be  Omitted.  —  "The 
question  relates  not  to  the  paper,  but  to  the 
printing  or  writing  thereon.  Four  things  only 
are  allowable:  The  official  indorsement,  the 
nam:s  of  the  candidates,  the  office  voted  for, 
and  the  name  of  the  political  party  issuing  the 
ballot.  The  finding  is  explicit —  that  the  bal- 
lots in  question  were  issued  by  the  Republican 
party;  that  they  did  not  contain  the  name  of 
that  party,  and  that  they  did  contain  the  word 
'  Citizens  '  (thus  purporting  to  have  been  issued 
by  citizens,  or  an  organization  of  citizens,  as 
distinguished  from  the  other  parties),  and  that 
there  was  no  such  party  or  organization  in  the 
field  at  that  election.  Docs  such  a  ballot  con- 
form to  the  statute?  The  ballot  docs  not 
speak  the  truth.  It  purports  to  have  been 
issued  by  a  citizens'  party,  but  it  was  in  fact 
issued  by  the  Republican  party;  it  implies 
that  there  was  a  citizens'  party,  but  there  was 
not.  So  that  if  the  argument  that  the  name 
of  the  party  issuing  the  ballot  mav  be  omitted 
altogether  is  sound,  it  will  hardly  justify  a 
misrepresentation.  But  is  the  argument 
sound?  The  clause  '  The  ballots  shall  contain 
only  the  names  of  the  candidates,  the  office 
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constitutional. 1 

(2)  Right  to  Have  Name  upon  Official  Ballot.  —  In  jurisdictions  in  which 
official  ballots  are  used,  the  statutes  prescribe  the  requirements  which  must 
be  complied  with  in  order  to  entitle  a  political  party  or  body  of  electors  to 
have  the  name  of  its  candidate  printed  upon  such  ballot,  it  being  especially 
provided  by  whom  and  at  what  time  nominations,  either  regular  or  independ- 
ent, shall  be  certified  to  a  designated  election  official.8    And  it  has  been  said 


Phillips,  5  Wyoming  453.  See  also  Rankin  v. 
Cowden,  66  111.  App.  137;  Curtin  v.  Berry, 
(N.  H.  1894)  40  Atl.  393.  And  see  generally 
the  statutory  enactments  of  the  several  juris- 
dictions. 

Rhode  Island  Statute  —  Use  of  Other  Ballots.  — 

The  proviso  contained  in  Pub.  Laws  R.  I. 
18S9,  c.  731,  §  21,  that  "  in  case  no  ballots  are 
provided  at  any  voting  place  in  accordance 
with  the  foregoing  provisions  of  the  act,  or  in 
case  no  such  ballots  are  at  the  polls  and  ready 
for  the  use  of  voters,  the  voters  at  such  voting 
place  may  use  any  ballot  and  provide  them- 
selves therewith  "  was  not  repealed  by  Pub. 
Laws  1890,  c.  828.  In  re  Ballot  Provision,  17 
R.  I.  825. 

Election  Invalidated  by  Failure  to  Provide.  — 

"  It  is  clear,  however,  that  an  election  may  be 
free  from  violence,  and  yet,  if  from  a  failure 
of  the  officers  to  supply  ballots,  booths,  sten- 
cils, etc.,  any  large  proportion  of  the  electors 
is  prevented  from  voting,  it  can  properly  be 
said  there  has  not  been  a  free  and  equal  elec- 
tion, within  the  meaning  of  the  constitution. 
In  this  case  there  was  an  attempt  to  hold  an 
election  on  the  question  of  the  sale  of  spiritu- 
ous liquors  in  the  town  of  Hartford.  It  is 
confessed  that  some  sixty  legal  qualified  voters 
out  of  a  voting  population  of  less  than  one 
hundred  and  seventy-five  in  the  town  were 
prevented  from  voting  solely  '  because  the 
ballots  furnished  by  the  clerk  gave  out  by  nine 
o'clock  on  the  morning  of  the  election.'  The 
court  below  properly  refused  to  uphold  this 
attempted  election  as  valid,  and  the  judgment 
is  therefore  affirmed."  Hocker  v.  Pendleton, 
(Ky.  1897)  39  S.  W.  Rep.  250. 

Use  in  a  Local  Option  Election.  —  Under  the 
provisions  of  the  Michigan  Australian  ballot 
law,  the  commissioners  of  election  have  au- 
thority to  provide  ballots  for  a  local-option 
election.  Thomas  v.  Abbott,  105  Mich.  687. 
See  also  Peck  v.  Barrien  County,  102  Mich. 
346. 

Not  to  Be  Used  in  Elections  for  Town  Incorpo- 
ration. —  The  provisions  of  the  New  York  act 
for  the  incorporation  of  villages  (Laws  1870, 
c.  291,  §  9)  have  not  been  changed  or  repealed 
by  the  changes  in  the  general  election  laws,  or 
the  laws  requiring  town  elections  to  be  had  by 
means  of  the  official  ballot  or  ballot  machines, 
and  still  regulate  the  method  of  voting  to  de- 
termine a  proposition  to  incorporate  a  part  of 
a  town  or  parts  of  towns  not  before  organized 
for  any  purpose.  Matter  of  Taylor,  150  N.  Y. 
242,  affirming  3  N.  Y.  App.  Div.  244. 

Not  to  Be  Used  in  a  Special  Election.  Wiscon- 
sin Laws  1893,  c.  288,  provides  how  persons 
may  be  elected  to  office  and  how  elections  for 
that  purpose  shall  be  notified,  held,  and  con- 
ducted, and  the  form  of  ballots  which  must  be 
used;  but  its  provisions  are  not  applicable  to 
a  special  election  to  be  held,  under  the  provi- 


sions of  Laws  1885,  c.  296,  §  3,  for  the  purpose 
of  determining  the  amount  to  be  paid  for  a 
license  to  sell  intoxicating  liquors  to  be  drunk 
on  the  premises.  State  v.  Janesville,  90  Wis. 
157. 

"  The  ordinance  authorizing  the  election, 
among  its  other  provisions,  contains  the  fol- 
lowing: '  Said  ballots  to  be  prepared  in  ac- 
cordance with  the  provisions  of  an  act  of  the 
General  Assembly  of  the  state  of  Colorado, 
entitled  'An  Act  in  relation  to  elections,  defin- 
ing offenses  against  the  same  and  prescribing 
punishments  thereof,'  approved  March  26, 
1892.'  This  was  an  attempt  to  apply  the  Aus- 
tralian ballot  law  when,  by  such  act,  the  elec- 
tion to  be  held  was  specially  exempted  from 
the  operation  of  that  law.  '  Sect.  2.  This  chap- 
ter shall  not  apply  to  any  election  for  school 
officers  held  at  any  time  other  than  a  regular 
election  for  state,  county,  or  city  officers,  nor 
to  any  special  election  at  which  no  persons  are 
to  be  voted  for,  for  any  city,  county,  or  state 
office.'  The  provision  of  the  ordinance  is  also 
in  direct  conflict  with  section  6  of  the  statute 
in  regard  to  annexation,  which  declares:  'All 
ballots  cast  in  pursuance  of  this  act  shall  be 
"  For  Annexation  "  or  "Against  Annexation," 
and  shall  be  deposited  in  a  separate  ballot  box 
used  for  that  purpose  only.'  The  statute  pre- 
scribes the  only  method  in  which  the  ballots 
could  be  prepared  —  evidently  two  simple 
tickets,  one  for,  the  other  against,  annexa- 
tion."   Phillips  v.  Corbin,  8  Colo.  App.  346. 

Official  Envelopes. —  In  some  states  the  stat- 
utes require  ballots  to  be  inclosed  in  official 
envelopes,  but  it  has  been  held  that  the  recep- 
tion of  ballots  inclosed  in  envelopes  which 
were  not  official  does  not  affect  the  validity  of 
the  election,  and  is  not  ground  for  excluding  a 
vote  if  there  is  nothing  to  show  an  effect  upon 
the  result.  Lehlbach  v.  Haynes,  54  N.  J.  L.  77. 
See  also  Chandless  v.  Day,  56  N.  J.  L.  682. 

1.  Statutes  Constitutional.  —  Cole  v.  Tucker, 
164  Mass.  486;  De  Walt  v.  Bartley,  146  Pa.  St. 
529,  28  Am.  St.  Rep.  814. 

2.  Right  to  Have  Name  upon  Official  Ballot.  — 
Griffin  v.  Dingley,  114  Cal.  481;  Wells  v.  Mun- 
roe,  86  Md.  443;  People  v.  Ryan,  60  Hun  (N. 
Y.)  398:  Shoemaker's  Nomination,  6  Pa.  Dist. 
Rep.  670.  And  see  generally  the  codes  and 
statutes  of  the  several  states. 

Provision  as  to  Time  of  Filing  Nominations 
Mandatory.  — "  It  thus  results  that,  knowing 
that  the  two  persons  assuming  to  be  chairman 
and  secretary  of  the  county  committee  were  in 
fact  such,  it  was  the  duty  of  the  clerk,  in  the 
absence  of  contest  or  dispute  by  others,  to  give 
the  same  credit  to  the  statements  contained  in 
the  certificates  as  they  would  have  been  en- 
titled to  if  the  required  acknowledgment  had 
been  made  before  the  officer  authorized  to  ad- 
minister oaths.  And  so,  of  course,  the  resi- 
dence in  Wolfe  county  of  appellees,  which  is 
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that  when  nominations  come  to  the  officials  whose  duty  it  is  to  prepare  the 
ballots,  from  the  proper  sources,  certified  in  the  proper  manner  as  the  law 
directs,  it  is  their  duty  to  place  the  names  certified  on  the  ballots,  and  all  bal- 


only  one  of  the  qualifications  for  such  offices 
prescribed  by  law,  having  been  alleged  and 
not  denied,  should  be  considered  established. 
But  the  two  appellees  who  did  not  file  any  cer- 
tificates at  all  were  manifestly  not  entitled  to 
have  their  names  put  upon  the  ballots.  Nor, 
inasmuch  as  there  are  obvious  and  essential 
reasons  for  requiring  the  certificate  of  each 
nominee  to  be  filed  not  less  than  fifteen  days 
before  the  election,  were  the  two  who  failed  to 
comply  with  that  provision,  that  we  regard 
mandatory,  so  entitled.  The  same  reason 
does  not,  however,  apply  to  that  one  who  filed 
his  certificate  more  than  sixty  days  before  the 
election,  because  if  it  was  actually  in  the  pos- 
session of  the  clerk  not  more  than  sixty  nor 
less  than  fifteen  days  before  the  election,  it  is 
not  material  where  it  may  have  been  kept  or 
lodged  in  the  meantime."  Hallon  v.  Center, 
(Ky.  1897)  43  S.  W.  Rep.  174.  See  also  Griffin 
v.  Dingley,  114  Cal.  481;  State  v.  Piper,  50 
Neb.  40. 

Requirement  as  to  Number  of  Votes  Cast  at  Pre- 
vious Election.  —  Under  the  Australian  Ballot 
Law  of  Nebraska  he  secretary  of  state,  in  pass- 
ing upon  objections  to  nomination  certificates, 
is  not  confined  to  mere  formal  matters  relating 
to  such  certificates,  but  may  determine  from 
extrinsic  evidence  whether  the  candidates 
therein  named  were  in  fact  nominated  by  a 
convention  called  and  held  according  to  party 
usages,  and  claiming  in  good  faith  to  repre- 
sent a  political  party  which  cast  the  requisite 
number  of  votes  at  the  last  election.  State  v. 
Piper,  50  Neb.  25  [following  State  v.  Allen,  43 
Neb.  651;  Phelps  v.  Piper,  48  Neb.  724]. 

Candidate  of  Regular  Party  Cannot  Be  Nomi- 
nated by  Petition.  —  When  no  nomination  has 
been  made  by  any  convention  or  primary 
meeting  held  for  the  purpose  of  making  nomi- 
nations, a  person  cannot  get  his  name  on  the 
ticket  of  a  regular  party  as  a  regular  party 
nominee  solely  by  petition  of  voters  who 
nominate  him  as  the  candidate  of  such  regu- 
larly organized  party.  "A  candidate  certified 
as  nominated  by  electors  is  not  nominated 
by  a  political  party.  He  is  simply  a  candidate 
of  those  individual  electors  who  have  joined  in 
nominating  him,  and  he  is  only  entitled  to 
be  placed  upon  the  ballot  as  such  a  candidate." 
State  v.  Rotwitt,  18  Mont.  502,  followed  in 
State  v.  Reek,  18  Mont.  557.  See  also  State  v. 
Tooker,  18  Mont.  540. 

Where  the  nominations  of  a  party  have  been 
certified  to  the  clerk  of  the  court  by  the  chair- 
man and  secretary  of  that  party,  he  will  not 
thereafter  be  compelled  to  place  upon  the  offi- 
cial ballot  the  name  of  a  person  who  alleges 
that  such  party  has  failed  to  nominate  a  can- 
didate for  a  certain  office  and  that  he  has  been 
nominated  by  the  petition  of  members  of  the 
-same  party.  Lanclrum  v.  Shutt,  (Ky.  1898)45 
S.  W.  Rep.  1046. 

Filling  Vacancies.  —  "  We  are  of  the  opinion 
that  the  refusal  by  the  county  clerk  to  have 
the  names  of  the  candidates  nominated  by  the 
county  convention  held  on  August  27  printed 
on  the  official  ballot  was,  in  effect,  to  hold  that 


the  certificate  of  nomination  was  inoperative 
under  the  statute.  If  the  first  certificate  be- 
came inoperative,  it  followed,  under  the  pro- 
visions of  the  statute,  that  there  were  vacan- 
cies to  be  filled.  These  vacancies  were  filled 
in  the  manner  prescribed  in  section  9,  and  no 
reason  is  perceived  why  they  might  not  be 
legally  filled  by  the  proper  political  committee 
by  the  nomination  of  the  same  candidates." 
People  v.  Hartley,  170  111.  370. 

Independent  Candidate.  —  "A  candidate  for  the 
office  of  alderman  ought  to  be  placed  in  nomi- 
nation by  electors  of  his  ward,  and  such  nomi- 
nation ought  to  represent  the  wishes  of  a 
respectable  portion  of  such  electors,  in  order 
to  entitle  the  ticketas  a  distinctive  party  ticket 
to  be  printed  upon  the  ballot.  Any  one  has  a 
right  to  announce  himself  as  a  candidate,  but 
if  all  persons  who  should  so  announce  them- 
selves as  candidates  are  of  right  to  have  their 
names  printed  upon  the  ballot,  it  is  evident 
that  the  purposes  of  the  law  might  be  frus- 
trated by  filling  the  ballot  with  the  names  of 
independent  candidates  for  such  office."  Cha- 
teau v.  Jacob,  88  Mich.  170. 

Election  of  Candidate  Wrongfully  on  Ticket  is 
Void.  —  "The  principle  which  has  called  into 
being  this  law,  that  prescribes  the  conditions 
for  the  nominations  of  candidates  for  office  be- 
fore the  day  of  election,  demands  the  enforce- 
ment of  every  provision.  We  are  compelled  to 
hold  that  the  respondent  was  not  nominated 
for  the  office  of  j  ustice  of  the  peace  of  Belmont 
township  in  the  manner  fixed  by  the  statute, 
and  that  his  name  should  not  have  been  pub- 
lished in  the  Helena  Independent,  or  printed 
on  the  official  ballot,  as  a  candidate  therefor. 
The  specifications  which  are  contained  in  the 
statement  support  these  propositions.  The 
publication  of  the  candidacy  of  the  respond- 
ent, and  the  printing  of  his  name  upon  the 
ballot,  gave  him  a  position  and  advantage 
which  the  law  declares  he  shall  not  enjoy.  If 
any  person  has  not  been  nominated  in  a  legal 
manner,  or  if  the  notification  of  his  nomination 
has  not  been  filed  within  the  period  named  in 
the  statute,  he  can  announce  to  the  public  that 
he  is  a  candidate  for  an  office.  The  fifteenth 
section  allows  every  voter  to  write  or  paste  on 
his  ballot  '  the  name  of  any  person  whom  he 
desires  to  vote  for,'  but  the  respondent  is  not 
aided  by  this  provision.  Our  conclusion  is 
that  the  election  of  the  respondent  should  be 
adjudged  void."    Price  v.  Lush,  10  Mont.  61. 

Right  of  Local  Faction  of  a  Party  as  to  Official 
Ballot.  —  It  has  been  decided  that  under  the 
election  law  now  in  force  in  New  York,  which 
requires  all  tickets  to  be  printed  upon  one  bal- 
lot and  provides  for  the  use  of  party  emblems, 
the  nominees  of  a  local  faction  of  a  party 
must  stand  alone  in  that  party's  column;  and 
that  though  such  local  faction  desires  to  sup- 
port the  state  candidates  of  the  party  of  which 
it  is  a  faction  for  all  offices  other  than  local 
ones,  the  names  of  such  state  candidates  can- 
not be  printed  in  the  column  with  the  candi- 
dates of  such  local  faction.  Matter  of 
Madden,  14S  N.  Y.  136;  Fernbacher  v.  Roose- 
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lots  should  contain  every  such  name.1  Officials  cannot  refuse  to  accept  and 
print  the  names  contained  upon  nomination  papers  because  of  the  expense  of 
printing  such  nominations;  a  nor  can  they  refuse  to  print  the  names  contained 
upon  nomination  papers  because  it  appears  upon  inspection  that  they  contained 
the  same  names  as  other  nomination  papers  previously  filed  by  other  parties 
or  bodies  of  voters,  and  because  their  duplication  would  make  the  ballot  large 
and  unwieldy.3 

Two  Tickets  Nominated  by  the  Same  Party.  —  It  has  been  said  by  the  Idaho  court 
that  in  the  case  of  a  controversy  over  two  tickets,  each  of  which  claims  to 
represent  the  same  political  party,  the  ticket  which  represents  the  regular 
organization  of  the  party  should  be  placed  upon  the  official  ballot,4  while  the 
courts  of  Michigan  and  Nebraska  have  said  that  when  rival  factions  of  a 
political  party,  in  good  faith,  nominate  candidates  at  conventions  called  and 
held  in  accordance  with  the  usages  of  the  party,  which  nominations  are  duly 
certified  to  the  proper  official,  both  tickets  should  be  printed  upon  the  ballot, 
it  not  being  within  the  province  of  such  official  to  determine  which  convention 
represented  the  regular  nominating  convention  of  the  party.5 

(3)  Number  of  Times  Name  May  Appear  upon  Ballot.  —  Under  the  statutes 
of  some  jurisdictions  it  has  been  decided  that  a  candidate  who  has  been  nomi- 
nated by  more  than  one  party  may  have  his  name  printed  upon  the  official 
ballot  in  as  many  columns  as  he  has  received  nominations;  6  while  other 


velt,  90  Hun  (N.  Y.)  441.  See  also  People  v. 
Wood,  148  N.  Y.  142;  Matter  of  Hirsh,  14 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  377. 

Under  the  statute  formerly  in  force  in  New 
York,  which  provided  for  a  separate  official 
ballot  for  each  party,  it  was  held  that  a  local 
faction  of  a  party  might  fill  out  its  ballot  with 
the  names  of  candidates  for  state  offices  nomi- 
nated by  the  party  of  which  it  was  a  faction. 
Matter  of  Mitchell,  8r  Hun  (N.  Y.)  401;  Matter 
of  Wheeler,  10  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
55.  See  also  People  v.  MacLean,  25  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)'470. 

1.  Wells  v.  Munroe,  86  Md.  443. 

2.  Expense  No  Ground  for  Refusal.  —  Matter  of 
McClosky,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
365- 

3.  Increased  Size  of  Ballot  No  Ground  for  Re- 
fusal.—  Com.  v.  Richmond,  5  Pa.  Dist.  Rep. 
647. 

4.  Ticket  of  Regular  Organization.  —  Williams 
v.  Lewis,  (Idaho  1898)  54  Pac.  Rep.  619. 

5.  Tickets  of  Both  Factions.  —  Shields  v.  Jacob, 
88  Mich.  164;  State  v.  Piper,  50  Neb.  25. 

"  The  petition  shows  that  the  call  for  a  con- 
vention of  the  Democratic  party  of  the  city  of 
Detroit  resulted  in  two  nominating  conven- 
tions; and  we  are  of  opinion  that  each  of  the 
tickets  nominated  at  such  conventions,  con- 
taining the  names  of  the  persons  nominated 
by  such  conventions,  with  the  vignette  and 
heading,  if  any  is  furnished  by  the  committee 
of  such  conventions,  should  be  printed  upon 
the  ballot.  We  do  not  consider  that  it  is  the 
province  of  the  board  of  election  commission- 
ers to  determine  which  convention  represented 
the  regular  nominating  convention  of  the 
party;  but  that  it  is  the  duty  of  said  board  to 
print  and  place  upon  the  ballot  the  names  of 
the  candidates  certified  to  them  by  the  com- 
mittee of  either  branch  of  the  party  represented 
by  the  two  conventions  held  to  nominate  city 
officers,  and  that  the  names  so  certified  to  them 
in  each  list  shall  be  embraced  in  the  ticket  so 
printed;  and  that  it  is  their  duty,  further,  if 


the  same  name  of  a  party  shall  be  certified  by 
each  of  two  committees,  that  the  name  so  cer- 
tified shall  be  printed  without  further  addition 
or  distinctive  designation  than  such  as  is  con- 
tained in  the  certificates  furnished."  Shields 
v.  Jacob,  88  Mich.  164. 

6.  Name  More  than  Once  on  Ballot.  —  Simpson 
v.  Osborn,  52  Kan.  328;  Fisher  v.  Dudley,  74 
Md.  242;  Williams  v.  Dalrymple,  132  Mo.  62. 

Regular  Candidate  Also  Nominated  Independ- 
ently.—  "A  majority  of  this  court,  however,  is 
of  opinion  that  a  reasonable  construction  of 
the  law  does,  by  implication,  entitle  such  can- 
didate, when  nominated  independently  by  the 
-requisite  number  of  voters,  to  a  place  on  the 
ticket  in  a  place  other  than  in  the  group  of 
candidates  of  the  political  party  which  may 
also  have  nominated  him.  The  law  does  not 
design  to  make  a  party  nomination  and  em- 
blem superior  in  weight  or  respectability  to 
the  nomination  of  a  number  of  citizens  who, 
disregarding  party,  and  not  desiring  to  be 
considered  partisans,  have  selected  a  man  as 
their  candidate  for  office  wholly  for  his  worth, 
and  entirely  irrespective  of  his  party  affilia- 
tion. Desiring  to  rise  above  party,  and  to  dis- 
own relation  and  allegiance  to  it,  they  ought 
not  to  be  compelled  to  vote  for  a  man  as  a 
Republican,  Democrat,  or  of  any  other  party 
name,  and  to  use  the  ticket  of  such  party  and 
its  emblem,  to  accomplish  their  desiie.  And 
a  man  who  has  accepted  the  nomination  of  a 
Republican  party  or  Democratic  party  or  any 
other  party  ought  not  to  be  denied  the  privi- 
lege and  benefit  of  accepting  the  nomination 
of  registered  voters  who  do  not  desire  to  vote 
a  partisap  ticket.  We  think,  therefore,  that 
when  the  legislature  gave  to  registered  voters 
in  certain  numbers  the  right  to  nominate  a 
candidate  by  paper  signatures  and  affidavit,  as 
hereinbefore  mentioned,  it  was  intended  to 
give  them  the  same  right  to  an  independent 
place,  separate  from  a  party  place,  as  was 
given  to  the  several  political  parties."  Fisher 
v.  Dudley,  74  Md.  242. 
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statutes  have  been  construed  as  contemplating  that  the  name  of  each  candidate 
should  appear  once  only  on  the  official  ballot,  accompanied  by  such  political 
or  other  designation  as  corresponds  with  his  nomination  papers.1  And  in 
some  jurisdictions  statutes  have  been  enacted  forbidding  the  printing  of  a 
candidate's  name  more  than  once  upon  the  ballot.2 

(4)  Arrangement  of  Party  Tickets  and  Names.  —  Statutes  requiring  the 
use  of  official  ballots,  upon  which  are  to  be  printed  all  party  tickets,  some- 
times provide  for  the  arrangement  of  such  tickets,  it  being  usually  provided 
that  the  ticket  of  the  party  having  the  greatest  number  of  votes  at  the  last 
preceding  general  election  shall  be  placed  first  on  the  ballot,  the  position  of 
the  other  tickets  being  governed  relatively  by  the  same  rule.3  In  Michigan 
it  has  been  held  that  such  a  provision  should  be  observed  in  making  up  the 
ballot.4  Under  the  Nebraska  election  law  the  arrangement  of  party  names  is 
within  the  discretion  of  the  officer  charged  with  the  duty  of  preparing  the 
ballot,  and  the  discretion  thus  conferred  cannot  be  regulated  or  controlled  by 
the  judicial  power  of  the  state.5 

(5)  Withdrawal  of  Candidate' s  Name.  —  The  statutes  as  to  official  ballots 
usually  provide  the  manner  in  which  a  candidate  may  withdraw  and  thereby 
prevent  the  printing  of  his  name  upon  the  official  ballot.6 


1.  Name  Only  Once  upon  Ballot.  —  Northcote 
v.  Pulsford,  L.  R.  10  C.  P.  476;  State  v.  Allen, 
43  Neb.  651,  explaining  State  v.  Stein,  35  Neb. 
848;  Woods  v.  State,  44  Neb.  430;  State  v. 
Anderson,  (Wis.  1898)  76  N.  W.  Rep.  482; 
Sawin  v.  Pease,  (Wyoming  1895)42  Pac.  Rep. 
750:  Fishback  v.  Bramel,  (Wyoming  1896)  44 
Pac.  Rep.  840. 

Applicable  to  Presidential  Elector.  —  In  Sawin 
v.  Pease,  (Wyoming  1895)  42  Pac.  Rep.  750,  a 
doubt  was  expressed  as  to  whether,  under  the 
provisions  of  the  Wyoming  statute,  this  rule 
was  applicable  in  the  case  of  a  candidate  for 
presidential  elector.  But  in  State  v.  Burdick, 
(Wyoming  1896)  46  Pac.  Rep.  854,  it  was  held 
that  it  was  applicable.  And  in  Miller  v.  Pen- 
noyer,  23  Oregon  364,  the  Supreme  Court  of 
Oregon  reached  the  same  conclusion  in  con- 
struing the  statute  of  that  state. 

2.  Todd  v.  Election  Com'rs,  104  Mich.  474; 
Baker  v.  Election  Com'rs,  110  Mich.  635;  State 
v.  Bode,  55  Ohio  St.  224.  See  also  Parmley  v. 
Healy,  7  S.  Dak.  401. 

Validity  of  Statutes.  —  In  Michigan,  Ohio,  and 
Wisconsin  it  has  been  expressly  decided  that 
statutes  prohibiting  the  name  of  a  candidate 
for  office  from  being  placed  more  than  once 
upon  the  official  ballot  are  valid.  Todd  v. 
Election  Com'rs,  104  Mich.  474;  State  v.  Bode, 
55  Ohio  St.  224;  State  v.  Anderson,  (Wis.  1898) 
76  N.  W.  Rep.  482.  But  in  Pennsylvania  it  was 
held  that  such  a  statute  was  incapable  of  exe- 
cution and  void.  Com.  v.  Martin,  6  Pa.  Dist. 
Rep.  645. 

3.  Arrangement.  —  Baker  v.  Election  Com'rs, 
no  Mich.  635.  See  also  McKee's  Election,  11 
Pa.  Co.  Ct.  Rep.  193.  And  see  generally  the 
statutory  provisions  of  the  several  jurisdic- 
tions. 

4.  Maker  v.  Election  Com'rs,  no  Mich.  635. 

5.  Woods  v.  State,  44  Neb.  430. 

6.  See  the  statutory  enactments  of  the  sev- 
eral states. 

Only  a  Candidate  Can  Withdraw.  — "  When 
the  nomination  certificate  is  filed,  if  it  con- 
forms to  the  requirements  of  the  statute,  the 
plain  and  obvious  duty  of  the  supervisors. 


under  sections  49  and  50  of  the  same  Act  of 
1896,  is  '  to  cause  to  be  printed  on  the  ballot 
the  name  of  every  candidate  whose  name  has 
been  certified  to  or  filed  with  '  them  ;  and  there 
is  no  provision  whatever  authorizing  them  to 
receive,  consider,  or  act  on  any  withdrawal 
paper,  except  a  withdrawal  by  a  candidate 
who  has  been  actually  nominated.  Certainly 
there  is  no  authority  for  the  supervisors,  at 
the  request  of  any  one,  to  erase  names  from 
such  a  certificate.  The  practice  followed  in 
this  case,  if  tolerated  by  the  statute,  or  by  any' 
fair  construction  of  the  statute,  would  open 
the  way  to  flagrant  frauds  upon  the  rights  of 
candidates,  and  would  convert  the  supervisors 
into  a  tribunal  clothed  with  judicial  functions, 
and  this  the  Act  of  Assembly  never  designed 
to  make  them."  Sterling  v.  Bones,  (Md.  1898) 
39  Atl.  Rep.  424. 

Candidate  for  Vice-President  Cannot  Withdraw. 
—  A  vice-presidential  candidate  whose  name 
(together  with  that  of  his  associate  presidential 
candidate)  has  been  certified  by  authority  of  a 
state  convention  of  his  party  as  an  addition  to 
the  party  appellation,  and  who  has  not  de- 
clined the  national  nomination,  nor  withdrawn 
as  a  candidate  in  Kansas,  has  no  right  under 
section  8  of  the  Australian  ballot  law  to  forbid 
such  use  of  his  name  on  the  electoral  ticket 
nominated  by  his  party  in  that  state.  Brei- 
denthal  v.  Edwards,  57  Kan.  332,  wherein  the 
court  said:  "  But  waiving  these  questions  as 
to  time  and  form,  we  think  that  the  document 
is  entirely  ineffectual.  Watson  was  not  nomi- 
nated by  the  Abilene  convention;  and  how 
shall  a  man  withdraw  from  a  nomination 
which  has  never  been  conferred?  Thai  con- 
vention had  no  right  to  nominate  a  candidate 
for  vice-president,  to  be  voted  for  at  the  next 
election.  It  did  nominate  ten  electors  to  be 
voted  for  at  that  election.  Doubtless  any  one 
of  them  might  have  withdrawn  by  complying 
with  said  section  8.  A  vice-president  is  not 
elected  at  the  general  election  held  in  Novem- 
ber, lie  should  be  elected  on  the  second 
Monday  in  January,  and  only  ten  citizens  of 
Kansas  will  have  a  voice  in  the  matter." 
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(6)  Objection  to  Form  of  Ballot.  — The  rule  is  well  settled  that  objections 
to  the  form  and  contents  of  official  ballots  must  be  made  before  the  election, 
and  that  when  a  person  fails  at  the  proper  time  to  take  any  steps  to  correct 
errors  in  such  ballots,  he  cannot,  after  being  defeated  at  the  polls,  be  heard  to 
complain  if  there  is  error  in  the  ballots  of  which  he  had  knowledge  and  which 
he  might  have  had  corrected  prior  to  such  election.  He  should  be  regarded 
as  having  waived  all  objections  to  the  ballots.1  And  it  has  been  held  that  when 
an  application  to  have  the  name  of  a  candidate  kept  off  the  official  ballot, 
because  of  a  defect  in  the  certificate  of  nomination,  is  made  at  a  time  so  little 
prior  to  the  election  that  the  court  would  not  have  a  reasonable  time  for  its 
•consideration,  such  application  should  be  dismissed.2 

(7)  Indorsement  of  Ballots.  —  In  jurisdictions  where  the  law  requires  the 
use  of  official  ballots,  the  statutes  often  provide  that  on  the  back  of  such 
ballots  shall  be  printed  or  stamped  certain  words  indicative  of  their  official 
•character;3  and  to  prevent  the  counting  of  fraudulent  votes,  such  statutes 


Time  of  Withdrawal.  —  It  is  the  imperative 
•duty  of  the  secretary  of  state,  as  state  super- 
visor of  elections,  to  send  to  the  deputy  super- 
visors the  form  of  ballot  to  be  used  at  an 
approaching  election  immediately  upon  the 
expiration  of  the  time  allowed  for  correcting 
certificates  of  nomination.  The  secretary, 
having  rightly  performed  that  duty,  properly 
refused  to  instruct  the  deputy  supervisors  to 
omit  from  the  ticket  the  name  of  a  candidate 
who  subsequently  withdrew,  there  being  no 
nomination  to  fill  the  vacancy.  State  v.  Tay- 
lor, 55  Ohio  St.  385. 

1.  Objections  Waived.  —  Schuler  v.  Hogan, 
168  111.  369;  Baker  v.  Scott,  (Idaho  1895)  43 
Pac.  Rep.  76;  Bowers  v.  Smith,  111  Mo.  45,  33 
Am.  St.  Rep.  491;  Stackpole  v.  Hallahan,  16 
Mont.  40;  State  v.  Fransham,  19  Mont.  273; 
State  v.  Norris,  37  Neb.  299;  State  v.  Stein,  35 
Neb.  848;  State  v.  Elliott,  17  Wash.  18;  Sawin 
■v.  Pease,  (Wyoming  1895)  42  Pac.  Rep.  750 
[distinguishing  State  v.  Barber,  4  Wyoming 
56];  Fishback  v.  Bramel,  (Wyoming  1896)  44 
Pac.  Rep.  840.  See  also  Matter  of  Hirsh,  14 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  377. 

Statement  of  Rule. — ■"  It  is  believed  that  it 
would  not  be  in  the  interests  of  a  fair  expres- 
sion of  the  will  of  the  people  to  allow  a  candi- 
date to  lie  by  and  not  point  out  such  objections 
as  he  may  have  to  the  form  of  the  ballot  until 
after  the  election  has  been  held.  If  this  be 
true,  contestor  should  have  spoken  before  the 
election.  The  fundamental  object  of  all  elec- 
tion laws  is  the  freedom  and  purity  of  the  bal- 
lot.  It  is  to  be  observed  that  the  voter  has  no 
control  whatever  over  the  publication  of  the 
names  of  candidates  or  the  form  of  the  ballots. 
If,  for  some  defect  in  these  particulars,  the 
ballot  must  be  rejected,  the  door  would 
"be  open  to  fraud.  To  defeat  the  will  of  the 
people  it  would  only  be  necessary  to  have  the 
-county  clerk  furnish  the  electors,  or  some  of 
them,  with  tickets  slightly  variant  from  those 
prescribed  by  law.  It  would  seem  to  be  the 
purpose  of  this  section  to  give  the  opposing 
•candidate  ample  opportunity  to  see  that  his 
opponent's  name  was  not  upon  an  unauthor- 
ized ticket,  or  under  a  device  to  the  use  of 
which  he  was  not  entitled."  Allen  v.  Glynn, 
17  Colo.  338,  31  Am.  St.  Rep.  304. 

Eight  to  Object  Though  No  Statute.  —  "  Re- 
lator seeks  to  distinguish  the  cases  in  Wyo- 


ming and  Colorado  upon  the  ground  that  the 
statutes  in  those  and  some  of  the  other  states 
afford  an  opportunity  to  candidates  to  examine 
the  ballots  before  they  are  sent  out,  and  also 
to  make  objections  thereto,  and  authorize  pro- 
ceedings in  court  for  the  purpose  of  determin- 
ing the  rights  of  parties  arising  thereunder. 
While  it  is  true  that  no  such  provisions  are 
contained  in  the  statutes  of  this  state,  we 
think  that  substantially  the  right  exists  inde- 
pendent of  statutes,  and  that  a  party  situated 
as  was  this  relator  could  apply  to  the  courts  to 
compel  the  county  auditor  to  send  out  proper 
ballots  for  use  at  the  election;  in  other  words, 
that  the  relator  in  this  case,  after  having  dis- 
covered the  form  of  the  ballot  which  was  pro- 
posed to  be  used,  might  have  resorted  to  the 
courts  and  compelled  the  use  of  proper  bal- 
lots. This  he  failed  to  do,  and  having,  with 
full  knowledge  of  the  errors  in  the  ballots  of 
which  he  now  complains,  gone  into  the  elec- 
tion, andsustained  defeat  at  the  polls,  he  can- 
not now  be  heard  to  complain  of  errors  which 
he  might  have  prevented."  State  v.  Elliott, 
17  Wash.  18. 

2.  Objection  Must  Be  Made  at  a  Reasonable 
Time.  —  State  v.  Reek,  18  Mont.  561. 

3.  Official  Stamp.  —  Slaymaker  v.  Phillips,  5 
Wyoming  453,  citing  6  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  349. 

Unstamped  Ballot  Rejected.  —  In  Hanscom  v. 
State,  10  Tex.  Civ.  App.  638,  it  was  held  that, 
under  the  statute  of  Texas,  a  ballot  not  bear- 
ing the  official  stamp  was  properly  rejected, 
but  that  the  fact  that  the  presiding  officer's 
initials  appeared  upon  the  ballot  did  not  in- 
validate such  ballot,  though  the  statute  did  not 
provide  for  such  indorsement. 

In  Haswell  v.  Stewart,  2  0'MaI.  &  H.  215,  it 
was  held  that  the  absence  of  an  official  indorse- 
ment vitiated  the  ballots. 

Under  the  statute  of  Wyoming,  ballots  must 
be  stamped  and  also  indorsed  with  the  name 
or  initials  of  certain  election  officers,  and  if 
either  su-ch  stamp  or  indorsement  is  wanting 
the  ballot  cannot  be  counted.  Slaymaker  ;•. 
Phillips,  5  Wyoming  453,  citing  6  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  349,  discussing 
Moyer  v.  Van  de  Vanter,  12  Wash.  377,  50 
Am.  St.  Rep.  900. 

Ballots  Wrongly  Stamped  Rejected. —  Under 
the  statutes  of  New  Jersey  and  New  York.  re- 
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sometimes  require  certain  election  officials  to  indorse  their  names  or  initials 
upon  the  official  ballot.1 

(8)  Numbering  Ballots.  —  In  some  states  the  courts  have  held  that  statutes 
providing  for  numbering  the  ballots  are  unconstitutional  as  impairing  the 
secrecy  of  the  ballot  which  is  usually  guaranteed  by  state  constitutions.2  But 


quiring  that  on  the  back  of  the  ballot  shall  be 
the  indorsement  in  certain  type,  "  official  bal- 
lot for,"  and  after  the  word  '*  for"  shall  fol- 
low the  designation  of  the  polling  place  for 
which  the  ballot  is  prepared,  the  date  of  the 
election,  and  the  facsimile  of  the  signature  of 
the  county  clerk,  it  has  been  decided  that  bal- 
lots indorsed  as  for  one  precinct  cannot  be 
counted  if  used  in  another  precinct.  Lippin- 
cott  v.  Felton,  (N.  J.  1898)  39  Atl.  Rep.  646; 
People  v.  Board  of  County  Canvassers,  129 
N.  Y.  39?- 

In  State  v.  Russell,  34  Neb.  123,  33  Am.  St. 
Rep.  625,  the  decision  in  People  v.  Board  of 
County  Canvassers,  129  N.  Y.  395,  is  discussed 
and  disapproved. 

In  People  v.  Person,  64  Hun  (N.  Y.)  327,  it 
■was  held  that  when  there  were  two  official  bal- 
lots to  be  used  at  an  election,  one  of  which 
was  to  have  the  indorsement  "  excise  "  and 
the  other  the  indorsement  "  town,"  ballots  in- 
dorsed "  excise  "  and  containing  the  names  of 
candidates  for  town  officers  could  not  be 
counted  for  such  town  candidates.  The  court 
said:  "  This  leads  us  to  consider  what  is  an 
official  ballot.  One  of  its  essential  features  is 
a  proper  and  legal  indorsement,  and  a  ballot 
not  legally  indorsed  cannot  be  received  or 
counted." 

English  Statute  —  Marking  Back  Sufficient.  — 

It  is  not  essential  to  the  validity  of  a  vote 
given  under  the  English  Ballot  Act  of  1872,  for 
a  candidate  for  election  to  serve  in  Parlia- 
ment, that  the  ballot  paper  on  which  such  vote 
is  given  shall  be  marked  on  both  sides  with  an 
official  mark  as  prescribed  by  section  2  of  that 
act;  but  it  is  sufficient,  so  far  as  the  validity 
of  the  vote  is  concerned,  if  the  back  of  the  bal- 
lot paper  is  so  marked.  Ackers  v.  Howard, 
16  Q.  B.  Div.  739. 

Stamping  All  Ballots  at  Once  an  Irregularity.  — 
Where  the  law  directed  the  indorsement  to  be 
stamped  on  each  ballot  as  it  was  given  out,  a 
prior  stamping  of  all  the  ballots,  to  save  time, 
was  held  not  to  invalidate  the  election,  though 
a  serious  irregularity.  Hamilton  v.  Police 
Com'rs.  2  Ct.  of  Sess.  299. 

1.  Indorsement  by  Election  Officers.  —  Lank- 
ford  v.  Gebhart,  130  Mo.  621,  51  Am.  St.  Rep. 
585;  Dionne  v.  Gagnon,  9  Quebec  L.  Rep.  20; 
Ex  p.  Tremblay,  13  Quebec  L.  Rep.  64. 

Requirement  of  Indorsement  in  a  Certain  Place 
Directory.  —  "The  immediate  purpose  of  the 
provisions  of  section  34  is  to  prevent  the  count- 
ing of  fraudulent  voles  by  requiring  the  poll 
clerks  to  indorse  their  initials  upon  the  official 
ballots,  to  the  end  that  they  be  identified  when 
taken  from  the  ballot  box.  This  purpose  is 
accomplished  as  well  by  the  indorsement  of 
such  initials  in  one  place  as  in  another  on  the 
back  of  the  ballot.  Of  course  so  much  of  the 
statute  as  requires  the  ballots  to  be  indorsed 
with  the  initials  of  the  poll  clerks  is  man- 
datory, but  wc  are  of  the  opinion  that  so  much 
of  the  statute  as  requires  initials  to  be  in- 
dorsed at  a  particular  place  on  the  back  of  the 


ballot  is  directory  only,  because  the  purpose 
of  the  legislature  is  accomplished  when  the  in- 
dorsement is.  made  in  such  manner  as  to 
enable  the  election  officers,  in  conducting  the 
count,  to  identify  it  as  the  official  ballot." 
Parvin  v.  Wimberg,  130  Ind.  561. 

Initials  upon  Counterfoil.  —  In  Jenkins  v. 
Brecken,  7  Can.  Sup.  Ct.  Rep.  247,  it  was  held 
that  ballots  upon  the  back  of  which  the  dep- 
uty returning  officer  had  neglected  to  place  his 
initials,  having  by  mistake  placed  them  on  the 
counterfoil,  should  be  counted.  Folio-wed  in 
Hawkins  v.  Smith,  8  Can.  Sup.  Ct.  Rep.  676. 

Failure  to  Initial  Does  Not  Invalidate  Election. 
—  In  Monck  Election  Petition,  12  U.  C.  L.  J. 
N.  S.  113(2  Rob.  &  Jos.  Dig.  2644),  it  was  held 
that  the  failure  of  an  election  officer  to  place 
his  initials  upon  ballots  and  to  provide  pen 
and  ink,  instead  of  a  pencil,  with  which  to 
mark  them  did  not  invalidate  the  election  when 
such  neglect  had  not  substantially  affected  the 
result  of  the  election. 

Requirement  as  to  Political  Affiliation  of  Judges 
Who  Indorse  Directory.  —  In  State  v.  Gay,  59 
Minn.  6,  it  was  held  that  the  requirement  con- 
tained in  Gen.  Laws  Minn.  1891,  c.  4,  §  51, 
that  the  two  judges  who  place  their  initials  on 
the  back  of  ballots  shall  be  of  opposite  politi- 
cal parties  is  directory  only. 

Washington  Statute  Unconstitutional.  —  The 
statute  of  Washington,  requiring  that  there 
shall  be  printed  on  the  back  of  the  official  bal- 
lot with  a  rubber  or  other  stamp  the  designa- 
tion "  official  ballot,"  and  that  one  of  the 
election  officials  shall  write  his  initials  on  the 
back  of  such  ballot,  and  providing  that  all 
such  ballots  not  so  indorsed  with  the  official 
stamp  and  the  initials  of  election  officials  shall 
be  void,  has  been  held  unconstitutional. 
Moyer  v.  Van  de  Vanter,  12  Wash.  377,  50 
Am.  St.  Rep.  900. 

2.  Statutes  Unconstitutional.  —  Williams  v. 
Stein,  38  Ind.  89,  10  Am.  Rep.  97;  Brisbin  v. 
Cleary,  26  Minn.  108;  Ritchie  v.  Richards,  14 
Utah  345. 

Secrecy  of  the  Ballot  Violated.  —  "  In  states 
where  the  constitution  expressly  provides  for 
numbering  the  ballots,  the  courts  doubtless 
hold  such  numbering  lawful,  and  the  provision 
mandatory.  This  is  so  in  Texas,  where  the 
constitution,  in  article  6,  §  4,  provides:  '  In 
all  elections  by  the  people  the  vote  shall  be  by 
ballot,  and  the  legislature  shall  provide  for  the 
numbering  of  tickets,'  etc.  State  v.  Connor, 
86  Tex.  133.  As  will  be  seen,  in  that  state  the 
numbering  of  ballots  is  expressly  authorized 
by  the  organic  law,  whereas  our  constitution 
not  only  has  no  such  provision,  but  expressly 
commands  a  secret  ballot.  The  case  of  Hodge 
v.  Linn,  100  111.  397,  cited  in  the  opinion  of  the 
Chief  Justice,  ought  not  to  be  regarded  as  a 
controlling  authority  in  the  case  at  bar,  be- 
cause the  constitution  of  that  state  does  not 
expressly  piovide  that  the  ballot  shall  be 
secret.  See  Const.  111.  1S70,  art.  7,  §  2.  The 
same  may  be  said  of  the  Missouri  cases  cited 
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in  other  jurisdictions  such  provisions  have  been  enforced  by  the  courts.1 

Whether  Directory  or  Mandatory.  —  In  Illinois  it  was  decided  that  the  requirement 
of  the  statute  that  the  judges  of  election  should  indorse  upon  the  back  of  the 
ballot  the  number  corresponding  with  the  number  of  the  voter  on  the  poll  list 
was  directory  only.2  But  in  other  jurisdictions  where  the  statute  required 
that  the  ballots  should  be  numbered  and  that  an  unnumbered  ballot  should 
not  be  counted,  it  has  been  held  that  this  requirement  is  mandatory.3 

Effect  of  Numbering  when  Statute  Forbids.  —  Under  the  statutes  of  England  and 
Canada  providing  for  the  rejection  of  numbered  ballots,  it  has  been  decided 
that  when  an  election  officer  places  a  number  upon  a  ballot  it  is  void  and 
should  not  be  counted.4  In  several  cases  decided  by  the  committee  of  elec- 
tions of  the  House  of  Representatives  of  the  United  States,  arising  under 
statutes  expressly  prohibiting  placing  a  number  upon  ballots,  and  making  it  a 
misdemeanor  to  do  so,  but  not  declaring  that  numbered  ballots  should  be 


in  the  opinion.  See  Const.  Mo.  1865,  art.  2, 
§  1."    Ritchie  v,  Richards,  14  Utah  345. 

1.  Statutes  Enforced.  —  Kreitz  v.  Behrens- 
meyer,  125  111.  141,  8  Am.  St.  Rep.  349;  Blan- 
kinship  v.  Israel,  132  111.  514;  West  v.  Ross, 
53  Mo.  350;  Ledbetter  v.  Hall,  62  Mo.  422; 
People  v.  Bidelman,  69  Hun  (N.  Y.)  596; 
Hughes's  Election,  3  Lack.  Jur.  (Pa.)  313; 
State  v.  Connor,  86  Tex.  133,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  815.  See  also  O'Hair  v. 
Wilson,  124  111.  351. 

Manner  of  Numbering.  —  "It  is  contended 
that  the  statute  does  not  require  the  ballots  to 
be  numbered  from  one  upwards,  and  that  for 
that  reason  the  ballots  cast  having  the  high 
numbers  upon  them  were  regular.  True,  the 
statute  does  not  in  terms  so  provide.  But  it 
does  provide  that  they  shall  be  consecutively 
numbered.  We  think  that  it  was  intended 
that  the  ballots  should  be  numbered  from  the 
unit  upwards;  that  such  is  a  fair  and  reason- 
able construction  of  the  statute;  but  if  this 
were  not  so,  they  are  to  be  numbered  consecu- 
tively, and  this  would  not  permit  the  com- 
mencement of  the  numbering  at  the  unit  and 
after  a  few  numbers  skip  to  900,  or  some  other 
higher  number."  People  v.  Bidelman,  69 
Hun  (N.  Y.)  596. 

Mistake  in  Numbering.  —  "  In  the  ninth  dis- 
trict of  Quincy  two  ballots  were  numbered  63 
on  their  backs.  They  were  both  for  Behrens- 
meyer.  There  was  no  ballot  in  the  box  with 
the  number  64.  The  evidence  shows  that  one 
of  the  judges  of  election  made  several  mistakes 
in  numbering.  We  think  that  there  was  no 
error  in  counting  both  ballots  for  appellant." 
Behrensmeyer  v.  Kreitz,  135  111.  591.  See  also 
Blankinship  v.  Israel,  132  111.  514. 

Illinois  Statute  —  Rejection  of  Unnumbered  Bal- 
lots.—  "The  poll  lists  show  that  there  were 
cast  at  said  election  five  hundred  and  eighty- 
four  votes.  The  recount,  under  the  direction 
of  the  court,  showed  five  hundred  and  eighty- 
five  ballots  in  the  box,  five  hundred  and  eighty- 
four  of  which  were  numbered,  and  one  of 
which  was  unnumbered.  This  unnumbered 
ballot  the  court  properly  refused  to  count.  If 
such  ballot  was  in  the  box,  at  the  time  of  the 
canvass  of  the  votes  by  the  election  officers,  it 
was  their  duty  to  reject  it,  there  being  in  the 
box  five  hundred  and  eighty-four  numbered 
ballots,  corresponding  with  the  number  of 
voters  on  the  poll  list.  The  unnumbered  ballot 
found  in  the  box  was  required  by  the  statute 


to  be  rejected.  Section  57  of  the  Election  Law 
provides  the  manner  of  canvassing  the  votes, 
and  requires  that  the  judges  shall  first  count 
the  whole  number  of  ballots  in  the  box,  and 
'  if  the  ballots  shall  be  found  to  exceed  the 
number  of  names  entered  on  each  of  the  poll 
lists,  they  shall  reject  the  ballots,  if  any  be 
found,  upon  which  no  number  is  marked.'  If 
the  number  of  ballots  still  exceeds  the  number 
of  names  on  the  poll  lists,  the  ballots  are  re- 
quired to  be  again  placed  in  the  box,  and 
shaken,  and  enough  ballots  drawn  therefrom 
and  destroyed,  without  opening,  to  reduce  the 
number  of  ballots  in  the  box  to  the  number  of 
names  on  the  poll  lists.  The  presumption  is 
that  the  election  officers  did  their  duty,  and 
rejected  this  ballot,  but  failed  to  destroy  it, 
and  the  County  Court  properly  held  that  it 
could  not  be  counted."  Blankinship  v.  Israel, 
132  111.  514.  See  also  Kreitz  v.  Behrensmeyer, 
125  111.  141,  8  Am.  St.  Rep.  349. 

Numbers  Erased.  —  In  Hawkins  v.  Smith,  S 
Can.  Sup.  Ct.  Rep.  676,  it  was  held  that  ballots 
which  were  numbered  by  an  election  officer 
acting  in  good  faith  but  under  a  mistaken 
construction  of  the  election  law,  and  from 
which  the  numbers  were  erased  by  him  after 
the  closing  of  the  poll  and  the  opening  of  the 
ballot  box,  should  be  counted. 

Under  the  Nevada  statute  providing  that  on 
each  ballot  a  perforated  line  shall  extend  from 
the  top  to  the  bottom,  one-half  inch  from  the 
right-hand  side  of  such  ballot,  and  upon  the 
strip  thus  formed  there  shall  be  no  writing  or 
printing  except  the  number  of  the  ballot,  and 
requiring  the  inspector,  on  receiving  the  ballot 
and  before  depositing  the  same  in  the  box,  to 
separate  or  detach  the  strip  on  the  right-hand 
side  thereof,  it  was  held  that  the  failure  of  the 
election  officer  to  detach  the  stub  bearing  the 
number  of  the  ballot  destroyed  the  secrecy  of 
the  ballot  and  rendered  it  void.  Sweeney  v. 
Hjul,  23  Nev.  409. 

2.  Statute  Directory.  —  Hodge  v.  Linn,  100  111. 
397;  Blankinship  v.  Israel,  132  111.  514. 

3.  Statute  Mandatory.  —  West  v.  Ross,  53  Mo. 
350;  Le'dbetter  v.  Hall,  62  Mo.  422;  Hughes's 
Election,  3  Lack.  Jur.  (Pa.)  313;  State  v.  Con- 
nor, 86  Tex.  133,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  815. 

4.  Woodward  v.  Sarsons,  L.  R.  10  C.  P.  733; 
Aylesworth  v.  White,  Hodgins's  Election  Cas. 
764.  Compare  Baker  v.  Morgan,  Hodgins's 
Election  Cas.  519. 
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rejected,  it  was  held  that  ballots,  although  numbered  by  an  election  officer, 
should  be  counted.1 

(9)  Emblems.  — ■  In  some  jurisdictions  the  statutes,  for  the  guidance  of 
illiterate  voters,  authorize  the  use  of  an  emblem  or  device  printed  at  the  head 
of  the  column  containing  the  names  of  all  the  candidates  of  a  political  party  or 
body  of  voters.2 

(10)  Blank  Spaces  for  Persons  Not  Nominated.  —  Election  laws  often  pro- 
vide that  the  ballot  shall  contain  blank  spaces  in  which  the  elector  may  insert 
the  names  of  persons  for  whom  he  desires  to  vote.*  And  it  has  been  expressly 
decided  that  in  filling  up  such  a  blank  the  elector  is  not  prohibited  from  writ- 
ing upon  the  ballot  the  name  of  a  person  who  has  not  been  nominated,  but 
may  insert  in  such  blank  the  name  of  any  person  for  whom  he  desires  to  vote.4 
It  has  been  held  that,  under  the  statute  of  New  York,  ballots  upon  which  were 
written,  with  pencil,  in  the  blank  column,  the  names  of  candidates  which  were 
already  printed  upon  the  ballots  for  the  office,  were  clearly  vitiated.®  And 
under  the  Pennsylvania  statute  it  was  held  that  when  the  voter  undertook  to 
vote  by  marking  for  a  person  whose  name  was  printed  on  the  ballot,  and  also 
by  inserting,  in  the  blank  space  provided  exclusively  for  names  not  already  on 
the  ballot,  the  same  name  which  he  marked,  the  ballot  should  be  rejected.6 

(1 1)  Indicating  Choice  upon  the  Ballots  —  (a)  In  General.  —  The  voter's  choice 
is  usually  required  to  be  indicated  by  a  cross  mark  in  the  square  at  the  right 
or  the  left  of  the  name  of  each  candidate  for  whom  he  votes,  or,  where  the 
candidates  are  grouped  by  parties,  in  the  square  at  the  right  or  the  left  of  the 
party  name  or  in  the  circle  under  the  party  emblem,  thus  operating  as  a  vote 
for  every  candidate  in  the  group;  or  by  inserting  the  names  of  persons  for 
whom  he  desires  to  vote  in  the  blank  spaces  left  upon  the  ballot  for  the  pur- 
pose of  enabling  him  to  vote  for  persons  whose  names  do  not  appear  thereon. 
And  while  such  statutory  requirements  have  been  frequently  construed  by  the 
courts,  it  is  impossible  to  deduce  any  general  rules  from  their  decisions.  Each 
case  must  be  determined  according  to  its  own  facts  and  circumstances,  the 
language  of  the  particular  statute  under  which  the  case  arises  being  carefully 
considered.7 


1.  McKenzie  v.  Braxton,  Smith  El.  Cas.  19; 
Giddings  v.  Clark,  Smith  El.  Cas.  91;  Finley 
v.  Walls,  4  Cong.  El.  Cas.  374;  Finley  v.  Bis- 
bee,  5  Cong.  El.  Cas.  102.  Compare  Donnelly 
v.  Washburn,  5  Cong.  El.  Cas.  439. 

2.  Emblems.  —  Fernbacher  v.  Roosevelt,  90 
Hun  (M.  Y.)  441;  Ritchie  v.  Richards,  14  Utah 
345- 

Changing  Emblem.  —  A  political  party  may 
choose  a  new  device  for  each  election,  the  only 
requirement  being  that  the  emblem  chosen 
shall  be  appropriate,  properly  certified,  and 
not  one  upon  which  another  party  has  a  prior 
claim.  Kratzer  v.  Allen,  (Colo.  App.  1897)  50 
Pac.  Rep.  209. 

Portrait  an  Appropriate  Emblem.  —  In  Kratzer 
v.  Allen,  (Colo.  App.  1897)  50  Pac.  Rep.  209,  it 
was  held  that  the  portrait  of  one  of  its  candi- 
dates was  an  appropriate  emblem  of  the  party 
to  be  placed  upon  the  official  ballots. 

Ohio  Statute.  —  The  state  supervisor  of  elec- 
tions is  not  required  by  section  12  of  the  Aus- 
tralian Ballot  Law  (Bates's  Rev.  Stat.  1897,  § 
2966-25),  Co  cause  to  be  printed  on  the  ballots 
to  be  used  at  an  election  a  device  selected  and 
certified  by  a  state  convention  which  did  not 
represent  a  political  party  that  at  the  next  pre- 
ceding election  polled  at  least  one  per  cent  of 
the  entire  vote  cast  in  the  state,  nor  a  device 
certified  in  nomination  papers   for   a  ticket 


nominated  by  that  method.  State  v.  Kinney, 
57  Ohio  St.  221. 

3.  Blanks  for  Persons  Not  Nominated.  —  Sanner 
v.  Patton,  155  111.  553;  Patterson  v.  People,  65 
111.  App.  651;  Chateau  v.  Election  Com'rs,  88 
Mich.  170;  Bowers  v.  Smith,  111  Mo.  45,  33 
Am.  St.  Rep.  491;  Price  v.  Lush,  10  Mont.  61; 
People  v.  Shaw,  64  Hun  (N.  Y.)  356,  affirmed 
133  N.  Y.  493;  Montgomery  v.  O'Dell,  67  Hun 
(N.  Y.)  169;  Lawlor's  Contested  Election,  180 
Pa.  St.  566;  Elizabeth ville  Borough  Election, 
5  Pa.  Dist.  Rep.  227;  Re  Forney's  Election,  19 
Pa.  Co.  Ct.  Rep.  250.  See  also  People  v.  Wap- 
pingers  Falls,  9  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  246. 

4.  Right  to  Vote  for  Person  Not  Nominated.  — 

Sanner  v.  Patton,  155  111.  553;  Bowers  v. 
Smith,  in  Mo.  45,  33  Am.  St.  Rep.  491;  Peo- 
ple v.  Shaw,  64  Hun  (N.  Y.)  356,  affirmed 133 
N.  Y.  493- 

5.  People  v.  Board  of  Canvassers,  156  N.  Y.  36. 

6.  fit  re  Redman,  173  Pa.  St.  59.  See  also 
Little  Beaver  Tp.  School  Directors'  Election, 
165  Pa.  St.  233;  Elizabethville  Borough  Elec- 
tion, 5  Pa.  Dist.  Rep.  227. 

7.  How  to  Mark  Ballots  —  Statutes  Are  Man- 
datory. —  Statutory  provisions  as  to  the  method 
of  marking  or  stamping  ballots  have  been 
generally  held  to  be  mandatory.  Murphy  v. 
San  Luis  Obispo,  119  Cal.624;  Lay  v.  Parsons, 
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(b)  What  Constitutes  a  Proper  Mark.  —  Although  it  is  impossible  to  lay  down  a 
hard  and  fast  rule  by  which  it  can  be  determined  whether  a  mark  is  a  good  or 
bad  cross,  the  general  rule  seems  to  be  that  whenever  the  mark  evidences  an 
attempt  or  intention  to  make  a  cross,  though  the  cross  may  be  in  some  respects 
imperfect,  it  should  be  counted,  unless  from  the  peculiarity  of  the  mark  made 


104  Cal.  661;  Tebbe  v.  Smith,  108  Cal.  101; 
Parvin  v.  Wimberg,  130  Ind.  561;  Bechtel  v. 
Albin,  134.  Ind.  193;  Sego  v.  Stoddard,  136  Ind. 
297;  Taylors.  Bleakley,  55  Kan.  1;  Richard- 
son v.  Jamison,  55  Kan.  16;  Atty.-Gen.  v.  Mc- 
Quade,  94.  Mich.  439;  Atty.-Gen.  v.  May,  99 
Mich.  539;  People  v.  Board  of  County  Can- 
vassers, 129  N.  Y.  395;  In  re  Flynn,  181  Pa. 
St.  457;  In  re  Newberry  Tp.  Assessor,  (Pa. 
189S)  40  Atl.  Rep.  822.  Compare  Parker  v.  Orr, 
15s  III.  609;  State  v.  Fawcett,  17  Wash.  188. 

Two  Marks  for  a  Candidate  Twice  Nominated. 
—  When  the  name  of  a  person  who  is  the  can- 
didate of  two  parties  or  bodies  of  voters  appears 
in  two  places  upon  the  ballot,  and  the  voter 
makes  a  cross  opposite  his  name  in  both  places, 
the  ballot  should  be  counted  as  one  vote  for 
such  person.  People  v.  Board  of  Canvassers, 
156  N.  Y.  36;  Sawin  v.  Pease,  (Wyoming  1895) 
42  Pac.  Rep.  750. 

Only  First  Name  Marked.  —  When  a  cross  is 
placed  directly  opposite  the  first  name  in  a 
column  containing  the  names  of  all  the  candi- 
dates of  a  certain  party,  the  ballot  can  be 
counted  only  for  the  person  opposite  whose 
name  the  cross  was  placed,  though  probably 
the  voter  intended  to  vote  for  all  the  candi- 
dates whose  names  appeared  in  such  column. 
Houston  v.  Steele,  98  Ky.  596. 

Unmarked  Ballots.  —  The  general  rule  is  that 
ballots  without  any  marks  to  indicate  the 
elector's  wish  in  any  particular  are  not  votes 
in  any  sense,  but  are  mere  blanks  and  are  not 
to  be  counted.  People  v.  Sausalito,  106  Cal. 
500;  Whittam  v.  Zahorik,  gi  Iowa  23;  Con- 
tested Election,  13  Pa.  Co.  Ct.  Rep.  205.  See 
also  Atty.-Gen.  v.  Glaser,  102  Mich.  405. 

And  it  has  been  held  that  even  when  the 
name  of  a  candidate  not  appearing  upon  the 
printed  ballot  is  written  thereupon  in  a  blank 
space  by  the  voter,  a  cross  is  necessary.  State 
v.  Hagen,  91  Iowa  510;  People  v.  Fox,  (Mich. 
1897)  72  N.  W.  Rep.  611  [distinguishing  John- 
son v.  Board  of  Canvassers,  101  Mich.  187]; 
Martin  v.  Miles,  46  Neb.  772.  But  in  Penn- 
sylvania it  has  been  held  otherwise.  East 
Taylor  Election  Contest,  5  Pa.  Dist.  Rep.  393. 

In  People  v.  Morgan,  20  N.  Y.  App.  Div.  48, 
it  was  held  that  when,  in  the  column  upon  the 
blank  ballot  which  is  provided  for  the  use  of 
such  electors  as  desire  to  vote  for  persons  not 
formally  nominated,  and  whose  names  are  not 
printed  thereon,  a  cross  had  been  placed  by 
the  voter  in  the  space  at  the  left  of  the  blank 
headed  "  For  Trustee,"  but  no  name  had 
been  written  under  those  words  and  no  other 
cross  appeared  upon  the  ballot,  such  ballot 
should  not  be  counted. 

In  Johnson  v.  Board  of  Canvassers,  101 
Mich.  187,  it  was  held  that  when  the  name  of 
but  one  candidate  for  each  office  appeared  upon 
the  ticket,  an  unmarked  ballot  should  be 
counted,  as  the  intention  of  the  voter  was  too 
clearly  manifested  to  admit  of  question.  But 
in  People  v.  Fessenden,  31  N.  Y.  App.  Div. 
371,  it  was  held  otherwise. 


In  McKittrick  v.  Pardee,  8  S.  Dak.  39,  it 
was  held  that  an  elector  who  erases  the  names 
of  all  the  candidates  on  all  the  party  tickets 
except  one  does  not  thereby  vote  the  ticket  on. 
which  the  names  are  not  erased,  unless  he 
makes  a  cross  in  the  circle  at  the  head  of  such 
party  ticket,  or  makes  a  cross  at  the  left  of  the 
names  of  the  candidates  for  which  he  desires 
to  vote  upon  such  ticket.  But  in  Coleman  v. 
Gernet,  14  Pa.  Co.  Ct.  Rep.  578,  the  contrary 
view  seems  to  have  been  taken. 

Double  Marking.  —  In  State  v.  Fransham,  19 
Mont.  273,  it  was  held  that,  under  the  Mon- 
tana statute,  where  a  voter  marked  a  cross 
within  the  circle  at  the  head  of  the  column 
marked  "Democratic  Party,"  which  contained 
a  full  list  of  candidates,  and  also  placed  a 
cross  at  the  left  of  the  name  of  the  candidate 
for  sheriff  in  the  column  marked  "  Silver  Re- 
publican Party,"  the  ballot  should  not  be 
counted  for  either  candidate  for  sheriff.  Dis- 
tinguishing Dickerman  v.  Gelsthorpe,  19  Mont. 
249,  on  the  ground  that  in  that  case,  in  the 
column  at  the  head  of  which  the  cross  was 
marked,  there  was  no  name  of  a  candidate  for 
the  office  marked  with  a  cross  in  another 
column. 

And  the  statute  of  Colorado  has  received  the 
same  construction.  Heiskell  v.  Landrum,  23 
Colo.  65,  distinguishing  Young  v.  Simpson,  21 
Colo.  460. 

Under  the  Colorado  statute  providing  that 
when  any  elector  desires  to  vote  for  all  the 
nominees  of  a  particular  party,  he  may  do  so 
by  placing  a  cross  opposite  the  emblem  of  such 
party  in  the  appropriate  space,  but  when  any 
elector  desires  to  vote  a  mixed  ticket,  partly 
for  the  candidates  of  one  party  and  partly  for 
those  of  another,  he  should  place  a  cross  oppo- 
site the  names  of  the  candidates  for  whom  he 
elects  to  vote,  it  was  held  that  if  a  voter  places 
a  cross  opposite  the  emblem  of  a  certain  party 
and  also  opposite  the  names  of  some  of  the 
individual  candidates  of  such  party,  a  vote 
should  not  be  counted  for  the  individual  can- 
didates opposite  whose  names  no  cross  has 
been  placed.    Young  v.  Simpson,  21  Colo.  460. 

The  Kentucky  statute  (Stat.  1894,  §  1471), 
provides  that  "  should  any  elector  desire  to 
vote  for  each  and  every  candidate  of  one  party, 
he  shall  make  a  cross  mark  (X)  in  the  large 
square  embracing  the  device  and  preceding 
the  title  under  which  the  candidates  of  said 
party  are  printed,  and  the  vote  shall  then  be 
counted  for  all  the  candidates  under  that  title: 
provided,  however,  that  if  a  cross  mark  (X)  be 
made  in  the  large  square  including  the  device 
of  such  party,  and  a  cross  mark  be  also  marked 
in  the  square  after  the  name  of  one  or  more 
candidates  of  a  different  party  or  parties,  the 
vote  shall  be  counted  for  the  candidate  so 
marked,  and  not  for  the  candidates  for  the 
same  office  of  the  party  so  marked;  but  the 
vote  shall  be  counted  for  the  other  candidates 
under  such  party  name  or  designation." 
Houston  v.  Steele,  98  Ky.  596. 
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it  can  be  reasonably  inferred  that  there  was  not  an  honest  design  simply  to 
make  a  cross,  but  there  was  also  an  intention  so  to  mark  the  paper  that  it 
could  be  identified,  in  which  case  the  ballot  should  be  rejected ;  but  that  if  the 
mark  made  indicates  no  design  of  complying  with  the  law,  but,  on  the  contrary, 


In  Election  Instructions,  2  Pa.  Dist.  Rep.  i, 
it  was  held  that  under  the  statute  providing 
that  "  if  a  voter  matks  more  names  than  there 
are  persons  to  be  elected  to  an  office,  or  if  for 
any  reason  it  is  impossible  to  determine  the 
voter's  choice  for  any  office  to  be  filled,  his 
ballot  shall  not  be  counted  for  such  office," 
where  an  elector  makes  a  cross  mark  in  the 
square  opposite  the  party  name  or  designation 
and  also  makes  a  cross  mark  opposite  the 
name  of  a  candidate  in  the  other  party  group, 
the  vote  for  that  office  must  not  be  counted  at 
all,  but  the  votes  for  the  candidates  for  the 
remaining  offices  under  the  group  or  party 
designation  opposite  which  the  cross  mark  is 
made  for  the  group  should  be  counted. 

In  Loucks'  Case,  3  Pa.  Dist.  Rep,  127,  it  was 
held  that  a  ballot  on  which  there  was  a  cross  in 
the  proper  margin  opposite  the  Democratic 
party  designation  at  the  head  of  a  city  ticket, 
no  mark  opposite  the  name  of  either  candidate 
for  mayor,  and  marks  opposite  all  the  candi- 
dates other  than  mayor  on  the  Republican 
ticket,  should  be  counted  for  the  Democratic 
candidate  for  mayor. 

Where  one  name  for  school  director  and  one 
name  for  supervisor  were  lacking  in  the  Dem- 
ocratic ticket  or  column,  and  the  names  in  the 
last  column,  "  By  nomination  papers,"  sup- 
plied this  deficiency,  it  was  held  that  when  an 
elector  made  a  cross  mark  in  the  Democratic 
circle  and  another  cross  mark  in  the  last  col- 
umn, "  By  nomination  papers,"  he  was  not 
violating  the  spirit  of  the  law,  for  he  was  only 
voting  for  as  many  candidates  as  there  were 
offices  to  be  filled.  Reed  v.  McArthur,  3  Pa. 
Dist.  Rep.  682. 

In  construing  the  Iowa  statute  the  court 
said.  "  Jt  follows  from  what  we  have  said  that 
a  ballot  marked  with  a  cross  in  the  circle  oppo- 
site a  party  title,  and  with  a  cross  in  the  square 
opposite  the  name  of  a  candidate  for  the  office 
in  question  printed  in  the  other  ticket,  should 
have  been  counted  only  for  the  candidate  on 
the  other  ticket  whose  name  was  so  marked, 
and,  if  the  names  of  more  than  one  candidate 
printed  on  the  other  ticket  were  so  marked, 
that  the  ballot  should  have  been  counted  for 
all  of  them  whose  names  were  so  marked." 
Whittam  v.  Zahorik,  91  Iowa  23. 

Individual  Mark  Prevails.  —  Under  the 
Pennsylvania  statute  it  has  been  held  that 
where  the  voter  marks  individuals  and  also 
marks  the  head  of  a  group,  the  marking  of  the 
individuals  prevails,  and  the  marking  of  the 
group,  so  far  as  the  same  offices  are  concerned, 
is  inoperative  and  void.  Election  of  Common 
Councilmen,  3  Pa.  Dist.  Rep.  120;  Hughes's 
Election,  3  Lack.  Jur.  (Pa.)  313.  See  also 
Weidknecht  v.  Hawk,  3  Pa.  Dist.  Rep.  123. 

Effect  of  Crosses  at  Head  of  Two  Tickets.  — 
Crosses  in  the  circle  at  the  head  of  two  or  more 
party  tickets  neutralize  each  other  as  indicat- 
ing the  intent  of  the  elector  to  vote  either  of 
the  party  tickets.  Vallier?;.  Brakke,  7  S.  Dak. 
343:  McKittrick  v.  Pardee,  8  S.  Dak.  39.  And 
under  the  South  Dakota  statute  it  has  been 


held  that  this  is  so  though  one  of  the  party- 
tickets  does  not  contain  the  nomination  for  all 
the  offices  to  be  voted  for.  McMahon  v.  Polk, 
10  S.  Dak.  296.  But  under  the  Illinois  statute 
it  has  been  Held  otherwise.  Parker  v.  Orr,  158 
111.  609. 

If,  in  addition  to  the  crosses  at  the  head  of 
two  tickets,  there  is  a  cross  opposite  the  name 
of  one  or  more  candidates,  the  ballot  should 
be  counted  as  a  vote  for  such  candidate  or 
candidates.    Vallier  z\  Brakke,  7  S.  Dak.  343. 

Names  of  Candidates  Not  Voted  For  Erased. 
—  In  Arkansas,  Missouri,  Oregon,  and  West 
Virginia  the  names  of  candidates  not  voted 
for  must  be  erased  instead  of  marking  those 
voted  for.  Ark.  Acts  1S91,  p.  46;  Mo.  Rev. 
Stat.  1889,  §  478,  amended  by  Acts  April  4, 
1891,  and  April  iS,  1S93;  Oregon  Laws  1891, 
pp.  8,  28;  W.  Va.  Code  1891,  c.  3,  §  34.  For  a 
construction  of  the  Missouri  statute  see  Hope 
v.  Flentge,  140  Mo.  390. 

Under  the  South  Dakota  statute  (Laws  1895. 
c-  85,  §  3),  it  has  been  held  that  when  a  ticket 
has  a  cross  in  the  circle  at  the  head  thereof, 
every  name  on  that  ticket  not  erased  must  be 
counted  for  that  ticket,  and  the  judges  of  elec- 
tion have  no  right  to  count  that  ballot  as  a 
vote  for  any  person  on  any  other  ticket  on  the 
ballot,  though  a  cross  has  been  made  opposite 
his  name.  Vallier  v.  Brakke,  7  S.  Dak.  343; 
McKittrick  v.  Pardee,  8  S.  Dak.  39;  Church  v. 
Walker,  10  S.  Dak.  90. 

The  Interpretation  Placed  upon  an  Election  > 
Statute  by  an  Attorney-General  as  to  how  ballots 
should  be  marked,  while  not  absolutely  bind- 
ing upon  the  judicial  department,  is  to  be 
given  weight  in  a  doubtful  case.  Atty.-Gen. 
v.  Glaser,  102  Mich.  405. 

Additional  Marks.- — The  addition  of  super- 
fluous crosses  or  other  marks  has  been  held  in 
some  instances  to  invalidate  the  ballot.  Wood- 
ward v.  Sarsons,  L.  R.  10  C.  P.  733;  Buckrose 
Case,  4  O'Mal.  &  H.  no;  Haswell  v.  Stewart, 
1  Ct.  of  Sess.  925;  Robertson  v.  Adamson,  3 
Ct.  of  Sess.  978;  Hawkins  v.  Smith,  8  Can. 
Sup.  Ct.  Rep.  676;  North  Victoria  Election 
Petition,  11  U.  C.  L.  J.  N.  S.  163;  Zeis  v.  Pass- 
water,  142  Ind.  375;  Sego  v.  Stoddard,  136  Ind. 
297;  Atty.-Gen.  v.  Glaser,  102  Mich.  405; 
Church  v.  Walker,  10  S.  Dak.  90. 

Where  there  was  a  cross  in  the  square  at  the 
right  of  the  name  of  each  candidate  except 
that  for  mayor,  on  one  party  ticket,  and  a  cross 
in  the  square  at  the  right  of  the  party  name  on 
another  ticket,  it  was  held  that  the  ballot  was 
defectively  and  illegally  marked  and  should 
be  rejected.    Curran  v.  Clayton,  86  Me.  42. 

But  in  other  instances  the  addition  of  crosses 
or  marks  of  various  sorts  has  been  held  to  be 
immaterial,  the  marks  being  usually  acci- 
dental. Wigtown  Case,  2  O'Mal.  &  H.  232; 
Monck  Election  Petition,  12  U.  C.  L.  J.  N.  S. 
113;  Jenkins  v.  Brecken,  7  Can.  Sup.  Ct.  Rep. 
247;  Reg.  v.  Wilson,  1  Austr.  Jur.  R.  150; 
Houston  v.  Steele,  98  Ky.  596;  Stearns  v.  Tay- 
lor, 1  Ohio  N.  P.  23,  1  Ohio  Dec.  136;  State  v. 
Fawcett,  17  Wash.  188;  McMahon  v.  Polk,  10 
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a  clear  intent  not  to  mark  with  a  cross  as  the  law  directs,  as  for  instance,  by 
making  a  straight  line  or  a  round  O,  then  such  noncompliance  with  the  law 
renders  the  ballot  null,  the  irresistible  presumption  from  such  a  plain  and  wilful 
departure  from  the  terms  of  the  statute  being  that  it  was  so  marked  for  a 
sinister  purpose.1 

S.  Dak.  296.  See  also  People  v.  Parkhurst, 
(Supreme  Ct.)  53  N.  Y.  Supp.  598. 

In  Patterson  v.  People,  65  111.  App.  651,  it 
was  held  that  a  ballot  was  properly  counted 
though  a  cross  appeared  in  the  circle  to  the  left 
of  the  word  "  Democratic  "  and  a  cross  in  the 
circle  to  the  right  of  that  word,  there  being  no 
name  printed  or  written  in  the  column  to 
which  the  last-mentioned  circle  belonged. 

When  there  is  nothing  to  show  a  design  to 
mark  a  ticket  for  the  purpose  of  invading  the 
secrecy  of  the  ballot  by  placing  an  identifying 
mark  thereon,  a  cross  in  the  circle  at  the  head 
of  a  ticket  is  a  vote  for  every  candidate  whose 
name  appears  in  the  column,  and  a  cross  upon 
either  side  of  a  name  is  not  ordinarily  suffi- 
cient to  impair  the  effect  in  the  slightest.  Mc- 
Mahon  v.  Polk,  10  S.  Dak.  296.  See  also 
Parmley  v.  Healy,  7  S.  Dak.  401. 

When  a  cross  is  made  in  the  circle  at  the 
head  of  a  party  ticket,  and  no  name  thereon 
erased,  crosses  at  the  left  of  the  names  of  can- 
didates thereon  are  without  effect,  and  should 
be  disregarded.  McKittrick  v.  Pardee,  8  S. 
Dak.  39. 

1.  Rule  as  to  Style  of  Mark.  —  Per  Ritchie,  C. 
J.,  in  Hawkins  v.  Smith,  8  Can.  Sup.  Ct.  Rep. 
676.  See  also  Haswell  v.  Stewart,  1  Ct.  of 
Sess.  925;  North  Victoria  Election  Petition,  11 
U.  C.  L.  J.  N.  S.  163;  Dionne  v.  Gagnon,  9 
Quebec  L.  Rep.  20;  Monck  Election  Petition, 
12  U.  C.  L.  J.  N.  S.  113;  Hawkins  v.  Smith,  8 
Can.  Sup.  Ct.  Rep.  676;  Jenkins  v.  Brecken,  7 
Can.  Sup.  Ct.  Rep.  247;  Parker  v.  Orr,  158 
111.  609;  Houston  v.  Steele,  98  Ky.  596;  Pen- 
nington v.  Hare,  60  Minn.  146;  Sweeney  v. 
Hjul,  23  Nev.  409;  People  v.  Morgan,  20  N.  Y. 
App.  Div.  48;  People  v.  Parkhurst,  (Supreme 
Ct.)  53  N.  Y.  Supp.  598;  McMahon  v.  Polk,  10 
S.  Dak.  296. 

Illustrations  —  Proper  Marks.  —  When  a  bal- 
lot is  stamped  at  the  proper  place  with  the 
official  stamp,  and  the  only  objection  to  it  is 
that  the  cross  strokes  are  blurred,  this  is  not  a 
sufficient  circumstance  to  make  the  vote  in- 
valid.   Pennington  v.  Hare,  60  Minn.  146. 

A  mark  made  with  ink  and  somewhat 
blurred,  even  if  it  cannot  be  said  to  be  across, 
strictly  speaking,  may  be  sufficient  to  allow 
the  ballot  to  be  counted  if  it  shows  an  attempt 
to  make  a  cross.    Parker  v.  Orr,  158  111.  609. 

Where  a  ballot  contains  within  the  circle  at 
the  head  of  a  party  ticket  a  well-defined  cross 
made  with  the  official  stamp  and  another  simi- 
lar impression  just  outside  the  circle,  which 
might  have  been  made  by  allowing  the  stamp 
to  fall  from  the  hand  or  by  inadvertently  plac- 
ing the  stamp  upon  the  paper,  it  should  be 
counted.    McMahon  v.  Polk,  10  S.  Dak.  296. 

That  the  impression  of  the  stamp  within  the 
square  on  a  ballot,  containing  the  voter's 
party  emblem,  is  somewhat  blurred,  as  if 
made  by  a  tremulous  hand,  does  not  require 
the  exclusion  of  the  ballot  as  containing  a  dis- 
tinguishing mark,  under  the  Indiana  Election 
Law.    Zeis  v.  Passwater,  142  Ind.  375. 


A  star,  or  asterisk,  was  held  valid  in  Wood- 
ward v.  Sarsons,  L.  R.  10  C.  P.  733,  but  in- 
valid in  Montreal  West  Case,  20  L.  C.  Jur.  22. 

Two  strokes  on  the  right  of  the  name  of  the 
candidate,  though  not  in  the  square,  have 
been  held  sufficient.  Anstruther  v.  William- 
son, 13  Ct.  of  Sess.  877. 

In  the  case  of  cumulative  voting,  where 
both  figures  and  crosses  are  required,  figures 
without  crosses,  crosses  without  figures,  or  a 
number  of  straight  lines  have  been  held  valid 
as  sufficient  evidence  of  the  voter's  intention. 
Phillips  v.  Goff,  17  Q.  B.  Div.  805. 

Invalid  Alarks.  —  "  In  one  ballot  a  cipher 
was  placed  in  the  squares;  in  another  a  check 
mark  (y)  was  placed  in  the  circle  and  each 
square  of  one  ticket;  and  in  another  ballot  a 
cross  was  made  in  the  party  circle,  and  the 
word  '  Yes  '  written  in  the  squares  of  one  of 
the  tickets.  In  each  of  these  cases  the  choice 
of  the  voter  was  plain,  but  he  did  not  express 
it  in  the  manner  provided  by  the  statute,  ex- 
cepting in  the  last  one,  where  identifying 
marks  were  also  used.  These  ballots  should 
have  been  rejected.  Each  of  four  ballots  was 
marked  only  with  a  straight  line  in  the  party 
circle,  and  should  have  been  rejected." 
Whittam  v.  Zahorik,  91  Iowa  23. 

It  has  been  decided  that  a  single  line  is  not 
a  sufficient  cross.  Haswell  v.  Stewart,  1  Ct. 
of  Sess.  925;  Robertson  v.  Adamson,  3  Ct.  of 
Sess.  978;  North  Victoria  Election  Petition,  11 
U.  C.  L.  J.  N.  S.  163;  Monck  Election  Peti- 
tion, 12  U.  C.  L.  J.  113;  Olmstead  v.  Carpen- 
ter, Hodgins's  Election  Cas.  531;  Dionne 
v.  Gagnon,  9  Quebec  L.  Rep.  20;  Hawkins  v. 
Smith,  8  Can.  Sup.  Ct.  Rep.  676;  Parker  v. 
Orr,  158  111.  609;  Whittam  v.  Zahorik,  91  Iowa 
23;  Curran  v.  Clayton,  86  Me.  42;  Any. -Gen. 
v.  Glaser,  102  Mich.  405;  Christopherson  v. 
Manistee,  (Mich.  1898)  75  N.  W.  Rep.  445. 
But  see  Woodward  v.  Sarsons,  L.  R.  10  C.  P. 
733- 

Small  curved  lines  touching  a  principal  line 
like  branches  are  not  a  cross,  nor  are  combi- 
nations of  a  spiral  and  straight  lines,  nor  sev- 
eral small  lines.  Dionne  v.  Gagnon,  g  Quebec 
L.  Rep.  20;  North  Victoria  Election  Petition, 
11  U.  C.  L.  J.  N.  S.  163. 

One  or  more  circles  within  the  circle  at  the 
head  of  a  party  ticket  do  not  constitute  a  cross 
within  the  circle,  and  should  be  disregarded. 
Vallier  v.  Brakke,  7  S.  Dak.  343. 

A  mark  on  a  ballot  which  bears  no  resem- 
blance to  a  cross,  and  is  not  an  attempt  to 
make  a  cross  of  any  kind,  will  not  permit  the 
ballot  to  be  counted.  Parker  v.  Orr,  15S  111. 
609. 

An  oval  and  also  a  circle  have  been  held  in- 
valid. Wigtown  Case,  2  O'Mal.  &  H.  215; 
Stepney  Case,  4  O'Mal.  &  H.  34;  Haswell  v. 
Stewart,  1  Ct.  of  Sess.  925;  Monck  Election 
Petition,  12  U.  C.  L.  J.  N.  S.  113;  Hawkins  v. 
Smith,  8  Can.  Sup.  Ct.  Rep.  676. 

Ballots  marked  with  an  ,/  are  invalid.  Jen- 
kins v.  Brecken,  7  Can.  Sup.  Ct.  Rep.  247. 
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(c)  Marking  with  Pencil,  Ink,  etc.  —  In  some  jurisdictions  it  has  been  held  that 
where  the  law  directs  the  cross  to  be  made  with  a  pencil,  ink  may  be  used, 
and  vice  versa,  that  such  provisions  are  directory  only,  and  that,  in  the  absence 
of  fraud,  strict  compliance  with  them  will  not  be  required  if  the  ballot  be  in 
other  respects  valid.1  But  in  other  jurisdictions  it  has  been  held  that  such 
provisions  are  mandatory  and  must  be  strictly  complied  with.* 

(d)  Position  of  the  Mark.  —  The  failure  of  the  voter  to  mark  or  stamp  the  ballot 
in  the  place  designated  by  the  statute  has  been  herd  in  some  cases  to  invalidate 
the  ballot,  while  in  other  cases  ballots  have  been  counted  although  not  marked 
or  stamped  in  the  place  prescribed.3 


Where  there  were  two  lines  commencing  in 
the  circle  preceding  a  party  appellation  or  title, 
drawn  with  a  lead  pencil,  nearly  perpendicu- 
larly through  said  circle  and  through  each  of 
the  squares  opposite  the  names  of  the  candi- 
dates, these  lines  being  at  some  points  coinci- 
dent and  at  others  separated,  and  there  being  no 
cross  or  anything  approaching  one  in  the  circle 
or  in  the  square  opposite  a  candidate's  name, 
as  the  statute  requires,  it  was  held  that  the 
ballot  could  not  be  counted.  Apple  v.  Bar- 
croft,  158  111.  649. 

When  upon  a  ballot  there  were  placed  thrp« 
straight  lines  crossing  each  other  so  as  dis- 
tinctly to  make  a  star,  and  from  the  course  and 
direction,  color,  and  uniformity  of  the  three 
lines  composing  this  star  it  was  clearly  appar- 
ent that  the  person  voting  said  ballot  deliber- 
ately and  intentionally  made  the  same,  the 
ballot  was  properly  rejected.  Sweeney  v. 
Hjul,  23  Nev.  409. 

A  ballot  showing  mere  pencil  erasures  of  the 
names  of  all  candidates  on  the  same  ticket 
cannot  be  counted  for  any  person  or  party. 
Apple  v.  Barcroft,  158  111.  649. 

The  initials  of  a  candidate  written  opposite 
his  name,  or  within  the  space  where  his  name 
is  printed,  are  not  equivalent  to  a  cross  mark; 
nor  is  the  name  of  the  candidate  so  written 
equivalent  to  such  cross  mark.  Woodward  v. 
Sarsons,  L.  R.  10  C.  P.  733;  North  Victoria 
Election  Petition,  II  U.  C.  L.  J.  N.  S.  163; 
Blythe  Tp.  Election,  19  Pa.  Co.  Ct.  Rep.  499. 

Two  entirely  separate  and  distinct  impres- 
sions of  the  stamp  within  the  square,  on  a  bal- 
lot, containing  the  emblem  of  the  voter's  party 
constitute  a  distinguishing  mark  within  the 
Indiana  Election  Law,  invalidating  the  ballot. 
Zeis  v.  Passwater,  142  Ind.  375.  See  also  Sego 
v.  Stoddard,  136  Ind.  297. 

In  Lower  Canada  it  was  held  that  the  use  of 
any  other  mark  than  that  of  the  cross  would 
invalidate  the  vote.  Montreal  West  Case,  20 
L.  C.  Jur.  22;  Dionne  v.  Gagnon,  9  Quebec  L. 
Rep.  20. 

Pennsylvania  Doctrine.  —  It  seems  that  under 
the  Pennsylvania  statute  a  ballot  to  be  counted 
must  be  marked  with  a  cross  in  the  place 
designated  by  the  statute,  and  that  a  mark 
•other  than  a  cross,  or  a  cross  made  in  some 
other  place,  is  insufficient.  In  re  Flynn,  181 
Pa.  St.  457;  East  Coventry  Election,  3  Pa. 
Dist.  Rep.  377;  Long  v.  Kochenderfer,  3  Pa. 
Dist.  Rep.  678;  Pike  Election,  5  Pa.  Dist. 
Rep.  519;  Little  Beaver  Tp.  School  Directors' 
Election,  165  Pa.  St.  233;  In  re  Blythe  Tp. 
Election,  19  Pa.  Co.  Ct.  Rep.  499.  See  also  In  re 
Newberry  Tp.  Assessor,  (Pa.  1898)  40  Atl.  Rep. 
822;  /;/  re  Redman,  173  Fa.  St.  59.   Some  of  the 
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cases  decided  in  the  lower  courts  of  this  state 
have,  however,  contended  for  a  more  liberal 
construction  of  the  statute.  In  re  Sharon  Hill 
Election,  (C.  PI.)  3  Lack.  Jur.  (Pa.)  286; 
Hughes's  Election,  3  Lack.  Jur.  (Pa.)  313; 
Weidknecht  v.  Hawk,  13  Pa.  Co.  Ct.  Rep.  41; 
Hempfield  Tp.  Election,  14  Pa.  Co.  Ct.  Rep. 
577;  Middendorf's  Case,  4  Pa.  Dist.  Rep.  78; 
Louck's  Case,  3  Pa.  Dist.  Rep.  127. 

1.  Haswell  v.  Stewart,  1  Ct.  of  Sess.  925; 
Monck  Election  Petition,  12  U.  C.  L.  J.  N.  S. 
113;  Houston  v.  Steele,  98  Ky.  596;  State  v. 
Russell,  34  Neb.  116,  33  Am.  St.  Rep.  625; 
Spurgin  v.  Thompson,  37  Neb.  39.  See  also 
Berwick-upon-Tweed  Case,  44  L.  T.  N.  S.  289. 

2.  People  v.  Sausalito,  106  Cal.  500;  People 
v.  Board  of  Canvassers,  156  N.  Y.  36.  See 
also  People  v.  Parkhurst,  (Supreme  Ct.)  53  N. 
Y.  Supp.  598. 

Under  the  statute  of  Nevada,  crosses  made 
with  a  purple  instead  of  a  black  lead  pencil 
are  distinguishing  marks  which  will  invalidate 
the  ballot  upon  which  they  appear.  Sweeney 
v.  Hjul,  23  Nev.  409. 

In  People  v.  Board  of  Canvassers,  156  N. 
Y.  36,  it  was  held  that  a  ballot  having  a  cross 
in  one  of  the  circles  above  a  party  ticket, 
manifestly  not  made  with  a  pencil,  but  with 
some  sharp  instrument,  should  not  be  counted. 

3.  Where  Mark  Should  Be  Made  —  Illustra- 
tions.—  Where  a  cross  deliberately  made  by 
the  voter  appeared  upon  the  ballot  in  the 
blank  space  for  presidential  electors  under  the 
words  "  vote'  for  three,"  and  not  opposite  the 
name  of  any  candidate  whatever,  it  was  held 
that  the  ballot  should  have  been  rejected. 
Sweeney  v.  Hjul,  23  Nev.  409. 

In  Patterson  v.  People,  65  111.  App.  651,  it 
was  held  that  a  ballot  should  be  rejected 
though  there  was  a  cross  above  the  column  to 
which  the  candidate's  name  belonged,  when 
such  cross  touched  neither  the  circle  nor  the 
square. 

Under  the  Rhode  Island  statute  a  cross  placed 
at  the  right  of  a  blank  space  below  the  names 
of  candidates  on  an  official  ballot,  and  opposite 
no  name  thereon,  cannot  be  counted  for  any 
candidate  on  said  ballot.  In  re  Ballot  Marks, 
18  R.  I.  822.  See  also  In  re  Vote  Marks,  17 
R.  I.  812. 

In  Patterson  v.  People,  65  111.  App.  651,  it 
was  held  that  a  ballot  was  properly  counted 
for  a  candidate  although  the  cross  opposite  his 
name  was  made  partly  within  and  partly  with- 
out the  circle. 

Cross  on  Back  of  Ballot.  —  The  cross  mark 
must  be  on  the  face  of  the  ballot.  If  put  on 
the  back,  though  opposite  the  candidate's 
name  and  so  that  it  strikes  through  and  can 

Volume  X. 


Conduct  of  Elections. 


ELECTIONS. 


Ballots. 


(12)  Spoiled  Ballots.  —  Provisions  are  generally  made  by  the  statutes  for 
issuing  to  voters  new  ballots  in  the  place  of  those  which  are  accidentally  spoiled. 
A  torn  ballot,  however,  if  used,  may  be  valid.1 

(13)  Effect  of  Official  Irregularities.  —  The  general  rule  is  that  the  votes  of 
innocent  electors  are  not  invalidated  by  irregularities  on  the  part  of  public 
officers  charged  with  the  duty  of  preparing  and  printing  official  ballots,  when 
such  irregularities  have  not  prevented  the  free  and  fair  expression  of  the  popular 
choice,  unless  the  legislature  has  expressly  so  declared.8    But  where  the  name 


be  seen  on  the  face  of  the  ballot  without 
turning  it  over,  it  will  not  be  counted.  Ber- 
wick-upon-Tweed Case,  44  L.  T.  N.  S.  289,  3 
O'Mal.  &  H.  178;  Buckrose  Case,  4  O'Mal.  & 
H.  110;  Jenkins  v.  Brecken,  7  Can.  Sup.  Ct. 
Rep.  247;  Olmstead  v.  Carpenter,  Hodgins's 
Election  Cas.  531. 

In  an  early  case  a  mark  so  placed  was  held 
valid.  Monck  Election  Petition,  12  U.  C.  L. 
J.  N.  S.  113. 

A  fortiori,  any  marks  other  than  a  cross,  on 
the  back,  are  invalid.  Haswell  v.  Stewart,  I 
Ct.  of  Sess.  925. 

Cross  Should  Be  in  Voting  Space.  —  It  has 
several  times  been  decided  that  the  cross  mark 
must  be  made  in  the  voting  space  opposite  the 
name  of  a  candidate,  or  in  the  voting  space  or 
circle  at  the  head  of  the  party  column. 
Parker  v.  Orr,  158  111.  609;  Apple  v.  Barcroft, 
158  III.649;  Taylor  v.  Bleakley,  55  Kan.  1; 
Richardson  v.  Jamison,  55  Kan.  16;  Curran  v. 
Clayton,  86  Me.  42;  People  v.  Moody,  (Su- 
preme Ct.)  45  N.  Y.  Supp.  606;  People  v.  Col- 
lin, 19  N.  Y.  App.  Div.  457;  Vallier  v.  Brakke, 

7  S.  Dak.  343;  McKittrick  v.  Pardee,  8  S.  Dak. 
39.  See  also  Atty.-Gen.  v.  Glaser,  102  Mich. 
405;  People  v.  Board  of  Canvassers,  156  N.  Y. 
36.  Compare  Grant  v.  McCallum,  Hodgins's 
Election  Cas.  725;  Tebbe  v.  Smith,  108  Cal. 
ioi;  Houston  v.  Steele,  98  Ky.  596. 

Cross  on  Wrong  Side.  —  In  some  jurisdic- 
tions, it  has  been  held  that  a  ballot  marked 
with  a  cross  to  the  left  when  the  statute  re- 
quires the  cross  to  be  to  the  right,  or  a  ballot 
marked  with  a  cross  to  the  right  when  the  stat- 
ute requires  the  cross  to  be  to  the  left,  cannot 
be  counted.  Haswell  v.  Stewart,  1  Ct.  of  Sess. 
925;  Robertson  v.  Adamson,  3  Ct.  of  Sess. 
978;  Monck  Election  Petition,  12  U.  C.  L.  J. 
N.  S.  113;  Montreal  West  Case,  20  L.  C.  Jur. 
22;  Curran  v.  Clayton,  86  Me.  42;  Vallier  v. 
Brakke,  7  S.  Dak.  343;  McKittrick  v.  Pardee, 

8  S.  Dak.  39.  But  in  other  jurisdictions  it  has 
been  held  otherwise.  Woodward  v.  Sarsons, 
L.  R.  10  C.  P.  733;  Athlone  Case,  8  Ir.  Rep. 
C.  L.  240;  State  v.  Fawcett,  17  Wash.  188. 

A  cross  anywhere  to  the  right  of  the  candi- 
date's name,  even  in  the  same  compartment 
with  it,  has  been  held  valid.  Robertson  v. 
Adamson,  3  Ct.  of  Sess.  978;  Athlone  Case,  8 
Ir.  Rep.  C.  C.  240,  2  O'Mal.  &  H.  186. 

A  cross  in  the  same  compartment  as  the 
candidate's  name  and  above  it  has  been  held 
valid,  and  so  of  a  cross  below  the  name. 
Haswell  v.  Stewart,  1  Ct.  of  Sess.  925,  2 
O'Mal.  &  H.  215;  North  Victoria  Election 
Petition,  n  U.  C.  L.  J.  N.  S.  163.  But  not  a 
mark  other  than  a  cross.  Berwick-upon- 
Tweed  Case,  44  L.  T.  N.  S.  289. 

Where  a  cross  was  made  directly  upon  the 
name,  so  as  to  make  it  appear  possible  that 
the  voter  intended  to  strike  out  the  name,  the 
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vote  was  disallowed.  Buckrose  Case,  4. 
O'Mal.  &  H.  no. 

Exact  Place  Not  Prescribed.  —  When  the  stat- 
ute does  not  designate  where  the  cross  shall 
be  placed,  whether  to  the  right  or  to  the  left  of 
the  candidate's  name,  but  only  provides  that 
the  voter  shall  prepare  his  ballot  by  placing  a 
cross  opposite  the  names  of  each  candidate  of 
his  choice,  the  cross  may  be  placed  either  to 
the  right  or  to  the  left  of  a  candidate's  name, 
although  the  more  appropriate  place  on  the 
official  ballot  would  be  to  the  right.  Young  v. 
Simpson,  21  Colo.  460.  See  also  Dionne  v. 
Gagnon,  9  Quebec  L.  Rep.  20. 

Uncertainty  as  to  Place  of  Cross.  —  When  the 
cross  is  directly  upon  the  line  between  the 
names  of  two  candidates  for  the  same  office, 
and  it  is  impossible  from  the  position  of  the 
cross  to  determine  for  which  of  these  two  can- 
didates the  voter  intended  to  vote,  the  ballot 
should  be  rejected.  Sweeney  v.  Hjul,  23  Nev. 
409.  To  the  same  effect  is  Hughes's  Election, 
3  Lack.  Jur.  (Pa.)  313.  See  also  Walsh  v. 
Montague,  15  Can.  Sup.  Ct.  Rep.  495;  Parker 
v.  Orr,  158  111.  609. 

1,  Woodward  v.  Sarsons,  L.  R.  10  C.  P.  733; 
Montreal  West  Case,  20  L.  C.  Jur.  22;  Monck 
Election  Petition,  12  U.  C.  L.  J.  N.  S.  113. 
And  see  the  statutes  of  the  various  jurisdic- 
tions. 

2.  Ballots  Not  Invalidated  by  Official  Irregu- 
larities.—  Smith  v.  Harris,  18  Colo.  274; 
Allen  v.  Glynn,  17  Colo.  338,  31  Am.  St. 
Rep.  304;  Schuler  v.  Hogan,  168  111.  369; 
Cook  v.  Fisher,  100  Iowa  27;  State  v.  Bern- 
holtz,  (Iowa  1898)  76  N.  W.  Rep.  662;  Parvin 
v.  Wimberg,  130  Ind.  561;  Lindstrom  v.  Board 
of  Canvassers,  94  Mich.  467;  Bragdon  v.  Na- 
varre, 102  Mich.  259;  State  v.  Norris,  37  Neb. 
299;  Matter  of  Hirsh,  14  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  377;  People  v.  Wood,  148  N.  Y. 
142;  Miller  v.  Pennoyer,  23  Oregon  364;  Re 
Justice  of  Peace,  13  Montg.  Co.  L.  Rep.  (Pa.) 
69.  See  also  Murphy  v.  Battle,  155  111.  1S2; 
State  v.  Van  Camp,  36  Neb.  91. 

Statement  of  Rule.  —  "A  party  or  candidate 
may  be  defeated  by  an  official's  wrong,  but  the 
electors  must  be  secure  in  the  knowledge  that 
their  votes,  when  legally  cast,  will  be  counted. 
And  we  cannot  hold  to  the  contrary,  unless 
compelled  to  do  so  by  mandatory  provisions 
of  law  and  construction  requiring  such  votes 
to  be  held  void,  not  in  our  constitution  or 
codes.  The  argument  that  the  ballot  was  a 
falsehood,  and  that  no  person  should  profit  by 
it,  has  considerable  force,  we  admit;  but  it  is 
not  strong  enough,  under  the  facts  admitted 
by  the  demurrer  to  the  complaint  herein,  to 
outweigh  the  more  important  controlling  prin- 
ciple that  the  electors,  who  do  not  make  up 
the  ballot,  must  rely  with  perfect  assurance 
and  safety  upon  the  official  ballots  given  them. 
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of  a  person  who  had  withdrawn  his  candidacy  was  inadvertently  put  on  the 
ballot  paper,  and  a  number  of  votes  were  recorded  in  his  favor,  an  election  was 
declared  invalid  as  not  having  been  conducted  in  accordance  with  the  principles 
laid  down  in  the  English  Ballot  Act  and  as  the  result  was  probably  affected  by 
such  noncompliance.1 

d.  Imperfections  in  Name  of  Candidate.  —  A  large  number  of  cases 
have  arisen  in  which  the  name  of  a  candidate  is  not  correctly  spelled  in  the 
ballot.  Thus,  in  some  cases  the  initial  only  of  the  Christian  name  is  given  ;  in 
others  no  middle  initial  or  an  incorrect  one  is  given;  suffixes,  such  as  Jr.,  are 
sometimes  left  off ;  sometimes  only  the  family  name  is  given,  and  that  mis- 
spelled, and  frequently  the  Christian  name  is  wrongly  spelled  or  a  wrong  initial 
is  used;  and  while  there  are  a  few  cases  holding  the  contrary  view,  it  may  be 
said  that  according  to  the  weight  of  authority,  both  in  the  courts  and  legisla- 
tive bodies,  a  ballot  should  not  be  rejected  for  such  a  mistake,  if,  from  the 
ballot  itself  and  the  circumstances  surrounding  the  election,  the  intention  of 
the  voter  can  be  determined.2    Even  where  the  strictest  rule  prevails  it  has 


and  that  their  ballots  will  be  counted  as 
marked,  and  that  their  legally  expressed  will 
cannot  be  overthrown  where  they  are  not  at 
fault,  although  it  should  turn  out  that  the 
public  officer  who  had  to  do  with  the  preparing 
of  the  ballot  voted  may  have  neglected  his 
duty."    State  v.  Fransham,  19  Mont.  273. 

Illustration.  —  Under  the  Missouri  Ballot  Act 
of  1889,  Rev.  Stat.  1889,  §§  4756-4794,  an  error 
of  the  county  clerk  in  printing  names  of  addi- 
tional candidates  on  the  official  ballots  will  not 
nullify  the  election  at  which  those  ballots  are 
used,  where  no  objection  to  them  is  made,  as 
provided  by  that  law,  before  the  election. 
Bowers  v.  Smith,  111  Mo.  45,  33  Am.  St.  Rep. 
491- 

Omission  of  Candidate's  Name.  —  The  omission 
of  a  candidate's  name  from  the  ballots  does 
not  invalidate  an  election  without  reasonable 
evidence  that  the  result  has  been  affected 
thereby.  Reg.  v.  Mitchell,  4  Ont.  Pr.  Rep. 
218;  Reg.  v.  Bradburn,  6  Ont.  Pr.  Rep.  308. 

1.  Wilson  v.  Ingham,  64  L.  J.  Q.  B.  775,  72 
L.  T.  N.  S.  796. 

2.  Mistake  in  Name  of  Candidate.  —  Phelan  v. 
Walsh,  62  Conn.  260;  Heyfron  v.  Mahoney,  9 
Mcnt.  497,  18  Am.  St.  Rep.  757;  People  v. 
Cook,  8  N.  Y.  67,  59  Am.  Dec.  451;  East  Tay- 
lor Election  Contest,  5  Pa.  Dist.  Rep.  393. 

Statement  of  Rule. — "A  ballot  is  indicative 
of  the  will  of  the  voter.  It  is  not  required 
that  it  should  be  nicely  or  accurately  written, 
or  that  the  name  of  the  candidate  voted  for 
should  be  correctly  spelled.  It  should  be  read 
in  the  light  of  all  the  circumstances  surround- 
ing the  election  and  the  voter,  and  the  object 
should  be  to  ascertain  and  carry  into  effect  the 
intention  of  the  voter,  if  it  can  be  determined 
with  reasonable  certainty.  The  ballot  should 
be  liberally  construed,  and  the  intendments 
should  be  in  favor  of  a  reading  and  construc- 
tion which  will  render  the  ballot  effective, 
rather  than  in  favor  of  a  conclusion  which 
will,  on  some  technical  ground,  render  it  in- 
effective. At  the  same  time,  it  is  not  admissi- 
ble to  say  that  some  thing  was  intended  which 
is  contradictory  of  what  was  done;  and  if  the 
ballot  is  so  defective  as  to  fail  to  show  any  in- 
tention whatever,  it  must  be  disregarded." 
Behrensmeyer  v.  Krcitz,  135  111.  615. 

Christian  Name  Not  Given  in  Full.  —  In  Eng- 


land, where  the  statute  required  the  Christian 
name  and  family  name  of  the  candidate  to  be 
upon  the  ballot,  it  was  held  that  ballots  for  a 
candidate  by  the  init'-ils  of  his  first  name  could 
not  be  counted.  Page  v.  Bradley,  30  L.  J.  Q. 
B.  N.  S.  180.  This  was  also  held  in  Michigan 
in  People  v.  Tisdale,  1  Dougl.  (Mich.)  59,  and 
reaffirmed  in  People  v.  Cicott,  16  Mich.  283,  97 
Am.  Dec.  141,  upon  the  ground  that  it  was  res 
judicata  in  that  state,  although  it  was  admitted 
that  the  principle  was  erroneous.  See  also 
People  v:  Higgins,  3  Mich.  233;  People  v.  Mc- 
Neal,  63  Mich.  294. 

It  may  now  be  considered  as  well  settled 
that  tribunals  trying  cases  of  contested  elec- 
tions will  count  votes  for  a  candidate  by  his, 
initials  upon  slight  evidence,  and  that  it  is  not 
necessary  to  prove  the  intention  of  the  voters 
by  their  testimony.  McKenzie  v.  Braxton, 
Smith  El.  Cas.  19;  Gunter  v.  Wiltshire,  4 
Cong.  El.  Cas.  234;  Lee  v.  Rainey,  Smith  El. 
Cas.  5S9;  Champney's  Case,  cited  in  3  Am.  L. 
Rev.  142;  Atty.-Gen.  v.  Colburn,  62  N.  H.  70; 
People  v.  Seaman,  5  Den.  (N.  Y.)  409;  Peo- 
ple v.  Ferguson,  8  Cow.  (N.  Y.)  102;  Bovee 
v.  Sheldon,  N.  Y.  Cont.  El.  Cas.  53;  Bostwick 
v.  Evans,  N.  Y.  Cont.  El.  Cas.  76;  Jones  v. 
Treadwell,  N.  Y.  Cont.  El.  Cas.  93;  Atty.- 
Gen.  v.  Ely,  4  Wis.  420. 

In  State  v.  Foster,  38  Ohio  St.  599,  it  was 
held  that  when  the  returns  showed  that  votes 
were  cast  for  II.  L.  Morey,  and.were  counted 
by  the  canvassers  for  Henry  L.  Morey,  it  not 
being  averred  that  II.  L.  and  Henry  L.  were 
not  the  same  persons,  mandamus  would  not 
issue  to  compel  such  votes  to  be  counted  for 
two  persons. 

Only  Surname  Given. —  It  was  said  in  the 
case  of  People  v.  Stevens,  5  Hill  (N.  Y.)  616, 
that  where  there  was  only  the  surname  of  a 
candidate  on  the  ballot,  it  should  not  be 
counted  by  the  canvassers;  but  this  is  fre- 
quently done  by  the  courts  or  legislative 
bodies  upon  the  trial  of  contested  cases,  when 
there  is  no  claim  that  there  is  more  than  one 
candidate  of  the  same  name.  Chapman  v. 
Ferguson,  1  Bart.  El.  Cas.  267;  McKenzie  v. 
Braxton,  Smith  El.  Cas.  19;  Gunter  v.  Wilt- 
shire, 4  Cong.  El.  Cas.  234;  Campbell  v. 
M  orey,  48  Cong.  II.  R.  No.  1 84 5 ;  Talking- 
ton  v.  Turner,  71  111.  234;  Clark  v.  Robinson, 
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been  held  that  bad  spelling  will  not  vitiate  a  ballot,  when  the  name  on  the 


88  111.  49S;  Kreitz  v.  Behrensmeyer,  125  111. 
141.  8  Am.  St.  Rep.  349;  Reifsnyder  v.  Mus- 
ser,  12  W.  N.  C.  (Pa.)  155;  Atty.-Gen.  v.  Ely,  4 
Wis.  420. 

Mistake  in  Initial.  —  In  the  New  York  As- 
sembly it  was  held  that  a  mistake  in  the  ini- 
tial of  the  middle  name  was  no  ground  to 
reject  a  vote,  upon  the  familiar  principle  that 
the  middle  name  of  a  person  is  no  part  of  his 
legal  name.  Montanye  v.  Hasbruck,  N.  Y. 
Cont.  El.  Cas.  183;  Miller's  Case,  N.  Y.  Cont. 
El.  Cas.  142;  and  to  the  same  effect  are  Miller 
v.  Thompson,  2  Cong.  El.  Cas.  135;  Clark  v. 
Robinson,  88  111.  498. 

Where  it  is  shown  that  there  were  but  three 
candidates  for  the  office  of  county  treasurer, 
John  B.  Kreitz,  the  Democratic  nominee, 
Charles  F.  A.  Behrensmeyer,  the  Republican 
nominee,  and  B.  L.  Dickerman,  the  Prohibi- 
tion nominee,  and  that  Kreitz  had  a  brother 
named  John  M.  Kreitz,  who  was  not  a  candi- 
date, and  that  John  B.  Kreitz,  was  ordinarily 
known  and  called  John  Kreitz,  while  John  M. 
Kreitz  was  ordinarily  known  and  called  Matt 
Kreitz,  it  was  held  that  some  tickets  bearing 
the  name  of  John  M.  Kreitz  for  county  treas- 
urer were  properly  counted  for  John  B.  Kreitz. 
Kreitz  v.  Behrensmeyer,  125  111.  141,  8  Am. 
St.  Rep.  349. 

In  lozua,  where  ballots  were  printed  by  mis- 
take F.  W.  instead  of  E.  W.,  and  there  was  no 
person  by  the  name  of  F.  W.  in  the  district, 
and  the  votes  were  cast  by  a  person  of  the 
party  of  E.  W.,  they  were  counted  for  E.  W. 
Wimmer  v.  Eaton,  72  Iowa  374,  2  Am.  St. 
Rep.  250. 

Mistake  in  Suffix.  —  Where,  in  an  action  to 
determine  the  right  to  a  town  office,  it  ap- 
peared that  there  were  in  the  town  two  men  of 
the  same  name,  both  eligible  to  the  office,  one 
of  whom,  commonly  known  as  C.  H.  C,  Sr., 
was  a  candidate  therefor,  and  the  other,  com- 
monly known  as  C.  H.  C,  Jr.,  was  not  a  can- 
didate, it  was  held  that  ballots  bearing  the 
name  of  C.  H.  C,  Jr.,  were  unambiguous  and 
could  not  be  shown  by  parol  evidence  to  have 
been  intended  for  C.  H.  C,  Sr.  State  v.  Stein- 
born,  92  Wis.  605. 

In  an  early  case  in  the  New  York  Assembly 
votes  for  Jonathan  Stanley  were  not  allowed  to 
be  counted  for  Jonathan  Stanley,  Jr.,  there 
being  a  Jonathan  Stanley  in  the  district,  al- 
though he  was  an  old  man  unfit  for  business, 
but  little  known,  and  not  a  candidate.  For- 
man  v.  Stanley,  N.  Y.  Cont.  El.  Cas.  24.  But 
in  Turner  v.  Baylies,  CI.  &  H.  El.  Cas.  234, 
and  Wright  v.  Fisher,  CI,  &  H.  El.  Cas.  518, 
the  House  of  Representatives  announced  the 
opposite  rule. 

A  Misnomer  will  not  vitiate  a  ballot,  if  it  be 
shown  that  the  candidate  is  as  well  known  by 
the  one  name  as  the  other.  Ex  p.  Marburger, 
5  W.  N.  C.  (Pa.)  379. 

In  the  House  of  Representatives,  where  there  is 
proof  that  certain  persons  are  candidates, 
votes  will  be  allowed  if  there  is  any  possibility 
of  identifying  them  with  the  name  of  the  can- 
didate. Votes  for  "  Thos.  Guntee,"  "  T.  M. 
Guntee,"  "  Thomas  M.  Guntee,"  and  "  T. 
Ross  Gunter,"  were  allowed  for  Thomas  M. 
Gunter.    Gunter  v.  Wiltshire,  Smith  El.  Cas. 
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233.  Votes  for  "  Hebert  "  were  allowed  for 
Herbert.  Strobach  v.  Herbert,  2  Ellsw.  El. 
Cas.  5.  Votes  for  "  Moorey  "  were  allowed 
for  Henry  L.  Morey,  and  those  spelled 
"  Eamel  "  for  James  E.  Campbell.  Campbell 
-'.  Morey,  48  Cong.  H.  R.,  No.  1845.  And  votes 
for  "  Major  Wallac,"  "  M.  A.  Wallac,"  "  Wol- 
lac,"  "  Mag.  Wolac,"  "  Wallac,"  "  Wallace," 
"  Woloc,"  "  Mage.  Wolac,"  "  Wollac,"  "  W. 
H.  Wallce,"  "  W.  W.  Wallace,"  "  J.  Wales," 
"  Jonathan  Walser,"  and  "  Jonathan  H.  Wal- 
lage,"  were  allowed  for  Jonathan  H.  Wallace. 
Wallace  v.  McKinley,  48  Cong.  H.  R.,  No. 
1548. 

In  the  case  of  Lee  v.  Rainey,  Smith  El.  Cas. 
589,  the  name  of  the  sitting  member  was 
Joseph  H.  Rainey,  and  in  one  county  several 
hundred  ballots  were  cast  for  "  Jas.  H. 
Rainey."  Evidence  showed  that  the  tickets 
were  printed  by  mistake,  and  that  there  was 
no  candidate  for  Congress,  nor  any  man,  by 
that  name  known  to  the  voters,  in  the  district. 
The  votes  were  counted. 

Extent  of  Deviation  Permissible.  —  There  is 
some  conflict  in  the  authorities  upon  the  ques- 
tion as  to  how  great  a  deviation  from  a  correct 
name  will  be  permitted  to  be  corrected  by  evi- 
dence. In  Minnesota  it  was  held  that  when  the 
spelling  was  such  that  the  word  sounded  some- 
thing like  the  correct  name,  the  vote  might  be 
counted;  but  when  it  was  not  similar  but 
made  another  name,  it  could  not  be  allowed. 
Newton  v.  Newell,  26  Minn.  529.  And  in  Ala- 
bama, where  the  name  of  a  candidate  was 
Spence,  it  was  held  that  a  ballot  for  "  Pence  " 
could  not  be  counted.  Spence  v.  Judge,  13 
Ala.  805;  but  in  Illinois,  where  the  name  of 
the  candidate  was  William  E.  Robinson,  bal- 
lots cast  for  "  W.  E.  Robso  "  and  "  W.  E. 
Robers  "  were  counted  for  him,  Clark  v.  Rob- 
inson, 88  111.  498;  and  in  Wisconsin  votes  for 
"  D.  M.  Carpenter,"  "  M.  D.  Carpenter," 
"  M.  T.  Carpenter,"  and  "  Carpenter,"  were 
counted  for  Matthew  H.  Carpenter.  Atty.- 
Gen.  v.  Ely,  4  Wis.  420.  In  the  Arcw  York 
Assembly  voles  for  "  Abraham  Gurn  "  and 
"  Abram  Gurney  "  were  allowed  for  Abraham 
Gurney.  Sufferin  v.  Gurney,  N.  Y.  Cont.  El. 
Cas. 

Where  there  are  but  two  candidates  for  an 
office,  their  names  being  so  unlike  that  there 
is  no  danger  of  confusion  between  them,  and 
the  election  is  confined  to  the  county  wherein 
they  resided,  and  the  voting  population  is 
largely  German,  a  court  may  well  find  that 
ballots  cast  for  "  J.  D.  Hubba,"  "  J.  D. 
Huba,"  "  Huber,"  "  J.  D.  Hub,"  and  D. 
Huber,"  were  intended  for  "  J.  D.  Hubbard," 
and  there  would  be  no  error  in  counting  them 
for  him.  Gumm  v.  Hubbard,  97  Mo.  311,  10 
Am.  St.  Rep.  312. 

A  writ  of  mandamus  will  not  lie  to  compel 
a  board  of  election  canvassers  to  count  votes 
returned 'for  Mathew  Ryan,  Mattias  Ryan,  and 
M.  Ryan  as  being  cast  for  different  persons,  it 
not  being  alleged  that  they  were  different  per- 
sons, or  that  the  votes  were  cast  for  different 
persons.    State  v.  Williams,  95  Mo.  159. 

Extrinsic  Evidence  Admissible.  —  "If  the  bal- 
lot is  found  to  be  perfect,  that  is,  if  it  expresses 
a  certain  intent  by  the  elector,  it  must  be  ac- 
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ballot  is  idem  sonans  with  the  name  of  the  candidate.1 

e.  Inaccuracy  in  Designation  of  Office  or  Proposition.  —  Where 
there  is  no  ambiguity,  the  fact  that  the  designation  of  the  office  is  not  techni- 
cally accurate  or  formal  will  not  invalidate  the  ballot.2  When  elections  are 
held  for  other  purposes  than  choosing  officers,  the  same  principle  prevails,  that 
neither  a  lack  of  absolute  precision  nor  the  use, of  surplusage  will  vitiate  the 
vote  if  the  meaning  can  be  ascertained.3    But  where  there  is  more  than  one 


cepted  as  the  exclusive  evidence  of  his  intent. 
Thus,  if  it  bears  the  name  of  a  person  who  is 
eligible  to  the  office  voted  for,  it  affords  the 
most  satisfactory  evidence  that  it  was  the 
elector's  intention  to  vote  for  that  person;  and 
it  would  be  contrary  to  all  the  analogies  of  the 
law  to  permit  proof  by  extrinsic  evidence  of  a 
contrary  intent.  But  when  it  is  apparent  that 
the  intent  of  the  elector  is  imperfectly  ex- 
pressed by  the  ballot,  as  when  the  person  in- 
tended to  be  voted  for  is  not  certainly  identified 
by  it,  the  true  rule  is,  we  think,  to  admit  ex- 
trinsic evidence  in  aid  of  such  imperfection 
*  *  *  We  think,  therefore,  that  the  facts 
that  plaintiff  was  the  candidate  of  his  party  for 
the  office,  that  there  was  no  person  of  the  name 
of  F.  Wimmer  who  was  eligible  to  the  office, 
and  that  that  name  was  printed  on  the  ballots 
in  the  belief  that  it  was  plaintiff's  name,  and 
that  the  electors  who  cast  the  ballots  bearing 
that  name  supposed  at  the  time  that  it  was 
his  name,  may  properly  be  considered  in  de- 
termining whether  the  ninety-one  ballots  bear- 
ing that  name  were  intended  for  him." 
Wimmer  v.  Eaton,  72  Iowa  374,  2  Am.  St. 
Rep.  250. 

In  New  York  it  was  held  that  an  elector 
might  be  asked  for  whom  he  intended  to  vote, 
as  a  circumstance  in  the  case.  People  v.  Fer- 
guson, 8  Cow.  (N.  Y.)  102;  People  v.  Pease,  27 
N.  Y.  45.  But  in  Wisconsin  it  was  held  that 
this  was  going  too  far,  but  that  the  facts  and 
circumstances  of  the  case  might  be  shown  to 
prove  the  intent.  Atty.-Gen.  v.  Ely,  4  Wis. 
420. 

1.  Name  Idem  Sonans.  —  Newton  v.  Newell,  26 
Minn.  529. 

At  an  election,  John  B.  Kreitz  and  Charles 
F.  A.  Behrensmeyer  were  candidates  for  the 
office  of  county  treasurer.  In  certain  ballots 
the  name  written  for  treasurer  was  "  John  B. 
Knirs,"  and  in  certain  others  the  name  was 
"  Dehbsumeyer."  It  was  held  that  the  ballots 
could  not  be  aided  by  extraneous  proof,  for  the 
reason  that  there  was  no  similarity  in  sound 
between  the  latter  names  and  the  names  of  the 
candidates.  Kreitz  v.  Behrensmeyer,  125  111. 
141,  135  111.  591.  8  Am.  St.  Rep.  349.  . 

2.  Dsan  v.  Field,  I  Ellsw.  El.  Cas.  190; 
Boynton  v.  Loring,  5  Cong.  El.  Cas.  351. 

California. — Coffey  v.  Edmonds,  58  Cal. 
521;  Inglis  v.  Shepherd,  67  Cal.  469. 

Florida.  — State  v.  Anderson,  26  Fla.  240. 

Illinois.  —  People  v.  Matteson,  17  111.  167. 

Kansas. — State  v.  Mechem,  31  Kan.  435; 
Wilds  v.  State  Board  of  Canvassers,  50  Kan. 
144. 

Michigan.  —  People  v.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  141. 

Missouri.  —  Broadhead  v.  Berge,  76  Mo. 
136;  State  v.  Watson,  9  Mo.  App.  593. 

New  York.  —  People  v.  McManus,  34  Barb. 
(N.  Y.)  620;   Riggs  v.  Keep,  N.  Y.  Cont.  El. 
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Cas.  113.  See  also  Matter  of  Hart,  21  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  503. 

Pennsylvania.  —  Election  of  Prothonotary,  I 
Pa.  L.  J.  Rep.  469. 

Texas.  —  Slate  v.  Mahncke,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  185. 

See  also  State  v.  Foxworthy,  29  Neb.  341. 

Illustration.  —  At  an  election  held  in  the  third 
district  of  the  city  of  Lincoln  for  the  election  of 
a  justice  of  the  peace  therein,  ballots  were  cast 
designating  the  office  "  for  justice  of  the  peace 
for  the  first  district,"  and  others  were  cast 
therein  "  for  justice  of  the  peace  for  the  third 
district."  It  was  held  that  the  words  describ- 
ing the  district  did  not  constitute  a  part  of  the 
legal  designation  of  the  office,  and  should  be 
treated  as  surplusage.  State  v.  Howe,  28 
Neb.  618. 

Votes  for  representative  will  not  be  rejected 
because  the  number  of  the  districl  is  not  desig- 
nated upon  the  official  ballot  in  counties  in- 
cluded in  one  district  only.  State  v.  Van 
Camp,  36  Neb.  91. 

Ballots  with  the  word  "  for  "  prefixed  to  the 
name  of  the  office  were  held  valid  in  Phelan  v. 
Walsh,  62  Conn.  260.  See  also  Fields  v. 
Osborne,  60  Conn.  544. 

3.  Indiana.  —  Detroit,  etc.,  R.  Co.  v.  Bearss,' 
39  Ind.  598. 

Iowa.  —  State  v.  Cavers,  22  Iowa  343;  Cat- 
tell  v.  Lowry,  45  Iowa  478;  Hawes  v.  Miller, 
56  Iowa  395;  State  v.  Bissell,  4  Greene  (Iowa) 
328. 

Kansas. —  State  v.  Metzger,  26  Kan.  395; 
Clark  v.  Montgomery  County,  33  Kan.  202. 

Maine.  —  Hubbard  v.  Woodsum,  87  Me.  88. 

Massachusetts.  —  Strong,  Petitioner,  20  Pick. 
(Mass.)  484. 

Michigan.  —  People  v.  Woodhull  Tp.  Board, 
14  Mich.  28;  Atty.-Gen.  v.  County  Canvassers, 
64  Mich.  607. 

Minnesota.  —  Janeway  v.  Duluth,  65  Minn. 
292. 

Missouri.  —  Applegate  r.  Egan,  74  Mo.  258. 

Nebraska.  —  State  v.  Dinsmore,  5  Neb.  145. 

Washington.  — Williams  v.  Shoudy,  12 
Wash.  363. 

Wisconsin.  —  State  v.  Elvvood,  12  Wis.  551. 

See  also  People  v.  Hanson,  150  111.  122. 

Illustrations.  —  In  voting  on  the  question  of 
subscribing  for  railway  stock  and  issuing 
bonds  in  payment  therefor,  under  Laws  N. 
Car.  1887,  c.  87,  requiring  that  those  in  favor 
thereof  should  vote  "  subscription  "  and  those 
opposed  "  no  r_':- :  -'-'.i;r.  "  ''  :":  Immaterial 
that  the  electors  voted  "  for  subscription  "and 
"against  subscription."  Claybrook  v.  Rock- 
ingham County,  114  N.  Car.  454. 

The  form  of  the  ballot  is  not  objectionable 
when,  though  it  is  not  literally  in  accord  with 
the  prescribed  form,  it  gives  the  voter  infor- 
mation as  to  the  nature  of  the  proposition, 
which  the  prescribed   form    would    not  do. 
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office  to  be  filled,  or  different  terms  of  the  same  office,  a  failure  to  designate 
for  which  office  the  vote  is  intended  will  invalidate  the  ballot.1 

/.  Illegality  in  Ballots — (i)  In  General.  — The  statutes  usually  pre- 
scribe the  form  and  size  of  the  ballots  and  the  kind  of  paper  upon  which  they 
are  to  be  printed,  and  prohibit  any  marks,  figures,  or  devices  by  which  one  can 
be  distinguished  from  another.  These  statutes,  being  designed  to  preserve 
the  secrecy  of  the  ballot  and  to  prevent  fraud,  intimidation,  and  bribery,  will 
generally  be  considered  mandatory ;  and  this  will  be  so  in  all  cases  where  the 
statute  provides  that  a  ballot  varying  from  the  requirements  of  the  law  shall 
not  be  counted.  But  if  this  provision  is  lacking,  while  it  is  the  duty  of  the 
election  officers  to  refuse  to  receive  the  ballots  if  the  deviations  from  the  law 
are  manifest,  if  they  have  been  received  they  should  not  be  rejected  if  the 
variations  are  but  trifling.  It  is  necessarily  impossible  to  lay  down  any  general 
rule  by  which  to  determine  what  is  a  material  variation  from  the  required  form, 
or  what  is  a  distinguishing  mark  or  device,  within  the  meaning  of  said  statutes, 
and  each  case  must  be  determined  from  its  own  facts  and  circumstances.3  It 


Thomas  v.  Adsit,  (Mich.  1898)  74  N.  W.  Rep. 
381. 

In  State  v.  Stearns,  (Minn.  1898)  75  N.  W. 
Rep.  210,  it  was  held  that  under  the  Constitu- 
tion of  Minnesota,  art.  4,  §  32*7,  when  a  propo- 
sition as  to  the  taxation  of  railroad  land  was 
submitted  to  the  people  it  was  not  necessary 
to  print  the  law  upon  the  ballot  or  refer  to  it 
by  its  title. 

1.  Illinois.  —  Page  v.  Kuykendall,  161  111. 
319.  See  also  Blankinship  v.  Israel,  132  111. 
514- 

Nebraska.  —  State  v.  Griffey,  5  Neb.  165. 

Pennsylvania.  —  Milligan's  Appeal,  96  Pa. 
St.  222;  Chamberlin  v.  Hartley,  152  Pa. 
St.  544;  Com.  v.  Shoener,  1  Leg.  Chron. 
(Pa.)  177;  Miller  v.  Milligan,  12  Phila.  (Pa.) 
605.  35  Leg.  Int.  (Pa.)  36.  See  also  In  re  Gil- 
leland,  96  Pa.  St.  224;  Elizabeth ville  Borough 
Election,  5  Pa.  Dist.  Rep.  227. 

Wisconsin. — State  v.  Goldthwaite,  16  Wis. 
146. 

2.  Illegal  Ballots.  —  Lowe  v.  Wheeler,  2  Ellsw. 
El.  Cas.  61;  Campbell  v.  Morey,  48  Cong.  H. 
R.  No.  1845. 

California.  —  Reynolds  v.  Snow,  67  Cal.  497; 
Tebbe  v.  Smith,  108  Cal.  101.    See  also  Smith 
v.  Thomas,  (Cal.  1898)  52  Pac.  Rep.  1079. 
t_  Illinois.  —  Parker  v.  Orr,  158  111.  609. 

Indiana.  —  Sego  v.  Stoddard,  136  Ind.  297. 

Iowa.  —  Cook  v.  Fisher,  100  Iowa  27. 

Maine.  — Opinion  of  Justices,  70  Me.  560. 

Minnesota.  —  Quinn  v.  Markoe,  37  Minn. 
439- 

Mississippi.  —  Perkins  v.  Carraway,  59  Miss. 
222;  Steele  v.  Calhoun,  61  Miss.  556;  Keller 
v.  Toulme,  (Miss.  1890)  780.  Rep.  508;  Oglesby 
v.  Sigman,  58  Miss.  502. 

New  Jersey.  —  Kearns  v.  Edwards,  (N.  J. 
1894)  28  Atl.  Rep.  723. 

New  York.  —  People  v.  Board  of  Aldermen, 
31  N.  Y.  App.  Div.  438;  People  v.  Parkhurst, 
(Supreme  CO  53  N.  Y.  Suod.  598. 

Pennsylvania.  —  Com.  v.  Woelper,  3  S.  &  R. 
(Pa.)  29,  8  Am.  Dec.  628. 

South  Carolina.  —  Ex  p.  Riggs,  (S.  Car.  1898) 
29  S.  E.  Rep.  645. 

Texas.  —  Owens  v.  State,  64  Tex.  509;  Wil- 
liams v.  State.  69  Tex.  368. 

See  also  White  v.  Harris,  2  Cong.  El.  Cas. 
260;  State  v.  McElroy,  44  La.  Ann.  796,  32 


Am.  St.  Rep.  355  [citing  6  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  349];  Sweeney  v. 
Hjul,  23  Nev.  409. 

Heading  upon  Ballot.  —  In  North  Carolina  the 
statute  provided  that  tickets  should  be  without 
device,  and  that  if,  in  counting  the  ballots, 
any  one  appeared  to  have  a  device  on  it,  it 
should  not  be  counted,  but  should  be  void. 
In  the  case  of  Yeates  v.  Martin,  5  Cong.  El. 
Cas.  389,  it  appeared  that  one  hundred  and 
eight  ballots  had  upon  them  the  heading  "  Re- 
publican ticket,"  and  the  committee  held  that 
this  was  a  device,  and  rejected  the  vote;  but 
this  was  undoubtedly  an  extension  of  the 
term  "  device,"  as  used  in  law,  it  being  a 
heraldic  term,  signifying  a  motto  accompanied 
by  a  pictorial  emblem. 

But  in  Indiana,  where  the  statute  provided 
that  ballots  should  be  printed  on  plain  white 
paper,  without  any  distinguishing  marks  or 
other  embellishments  thereon,  except  the 
names  of  the  candidate  and  the  officers  to  be 
voted  for,  and  that  the  inspectors  should  re- 
fuse all  ballots  offered  of  any  other  kind,  it 
was  held  that  this  was  merely  to  prevent  ex- 
ternal marks  on  the  ballot  by  which  the  secrecy 
was  destroyed,  and  that  headings  of  a  ballot 
were  not  distinguishing  marks.  Druliner  v. 
State,  29  Ind.  308;  Steighley  v.  State,  29  Ind. 
312;  Stanley  v.  Manly,  35  Ind.  275;  Millhol- 
land  v.  Bryant,  39  Ind.  363.  See  also  Coffey 
v.  Lyman,  92  Cal.  135. 

Where  a  statute  provides  that  a  ballot  shall 
be  of  "  plain  white  paper,  clear  and  even  cut, 
without  ornaments,  designation,  mutilation, 
symbol,  or  mark  of  any  kind  whatsoever  ex- 
cept the  name  or  names  of  the  person  or  per- 
sons voted  for  and  the  office  to  which  such 
person  or  persons  are  intended  to  be  chosen, '* 
the  word  "  designation  "  is,  on  account  of  its 
associate  words,  to  be  construed  to  intend 
only  designations  in  the  nature  of  ornaments, 
mutilations,  symbols,  or  marks,  as  distin- 
guished -from  words  or  writings;  and  hence 
ballots  having  on  them,  in  the  body  thereof, 
the  words  "  National  Republican  Ticket  "  and 
"  Free  Suffrage  Ticket "  are  not  illegal,  or 
contrary  to  the  purpose  of  the  statute.  State 
v.  Saxon,  30  Fla.  668,  32  Am.  St.  Rep.  46. 

Party  Designation.  —  In  Jennings  v.  Brown, 
114  Cal.  307,  it  was  held  that  where  a  voter 
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has  been  held  that  if  the  statute  merely  makes  it  unlawful  to  print  or  distribute 
ballots  not  complying  with  its  requirements  as  to  quality,  color,  or  dimension, 


who  had  written  in  the  name  of  a  person  upon 
the  ballot  also  wrote  his  party  designation, 
such  party  designation  did  not  constitute  such 
a  distinguishing  mark  as  authorized  the  rejec- 
tion of  the  ballot. 

Printers'  Dashes.  —  In  Mississippi  it  was  held 
that  printers'  dashes,  such  as  are  ordinarily 
used  in  printing,  were  embellishments,  and 
that  ballots  containing  them  should  be  re- 
jected. Oglesby  v.  Sigman,  58  Miss.  502. 
Compare  Lynch  v.  Chalmers,  2  Ellsw.  El.  Cas. 
338- 

Uniform  Type.  —  Ballots  on  which  the  name 
of  the  candidate  was  printed  "  DeFOREST  " 
were  not  invalidated  by  the  provision  of  the 
Act  of  1889  that  the  names  should  be  printed 
in  "  type  of  uniform  size."  Phelan  v.  Walsh, 
62  Conn.  260. 

Tinted  Paper. —  In  Illinois,  where  the  statute 
provided  that  ballots  should  be  of  plain  white 
paper,  without  any  marks  to  distinguish  one 
from  another,  it  was  held  that  ballots  on  paper 
slightly  tinged  with  blue,  with  ruled  lines, 
should  not  be  rejected  if  cast  in  good  faith. 
People  v.  Kilduff,  15  111.  492.  But  in  State  v. 
McKinnon,  8  Oregon  493,  under  a  similar  stat- 
ute, it  was  held  that  a  ballot  written  on  colored 
paper  should  not  be  counted. 

Under  the  statute  of  Oregon  the  voter  is  re- 
lieved of  the  duty  of  selecting  ballot  paper, 
and  such  duty  is  imposed  upon  the  secretary 
of  state.  He  is  required  to  furnish  white 
paper  upon  which  to  print  the  ballots.  In 
State  v.  Wolf,  17  Oregon  119,  the  secretary  of 
state  furnished  tinted  paper,  and  it  was  held 
that  ballots  printed  thereon  should  be  counted. 

Colored  Sample  Ballots  Used.  —  Where  the 
election  officers  of  a  township  were  furnished 
by  the  county  clerk  with  official  ballots  printed 
on  white  paper,  and  also  with  sample  ballots 
printed  on  colored  paper,  in  a  separate  pack- 
age, and  where  by  mistake  the  sample  ballots 
were  used  by  all  the  voters  of  that  township, 
and  the  official  ballots  on  white  paper  were  all 
returned  unused  by  the  judges  of  election, 
and  the  election  in  such  township  was  con- 
ducted regularly  in  every  other  respect,  and 
the  ballots  used  by  the  electors  of  all  political 
parties  were  of  the  same  color,  it  was  held  that 
such  ballots  were  rightly  counted.  Boyd  v. 
Mills.  53  Kan.  594,  42  Am.  St.  Rep.  306. 

Quality  of  Paper.  —  At  an  election  in  Indiana 
ballots  of  different  grades  of  paper  were  used 
by  different  parties,  one  party  using  an  un- 
usually heavy  paper  with  extra  finish.  In  a 
case  in  Congress,  English  v.  Peelle,  48  Cong. 
H.  R.  No.  1547,  the  committee  recommended 
the  seating  of  the  contestant  upon  this  and 
some  other  grounds;  but  in  the  case  of  State 
v.  Wasson,  99  Ind.  261,  subsequently  decided 
by  the  Supreme  Court  of  the  state,  it  was  held 
that  "  if  a  voter  uses  a  ballot  which  comes 
within  the  letter  of  the  statute,  his  vote  is  not 
to  be  rejected  because  the  quality  or  grade  of 
the  paper  upon  which  it  is  printed  differs  from 
that  of  others  which  also  come  within  the  let- 
ter of  the  statute,  even  though  the  difference 
be  so  perceptible  as  to  partially  destroy  the 
privacy  of  the  ballot." 


Name  of  Candidate  for  President.  —  In  Texas, 
where  the  statute  prohibited  using  a  ticket 
upon  which  appears  a  picture,  sign,  vignette, 
stamp,  mark,  or  device,  it  was  held  that  this 
was  not  violated  by  printing  on  it  the  names  of 
the  party  candidates  for  President  or  Vice- 
President,  pr  the  names  of  the  counties  in 
which  the  candidates  for  electors  resided. 
Owens  v.  State,  64  Tex.  500.  See  also  Coffey  v 
Edmonds,  58  Cal.  521. 

Printed  Word  upon  the  Back,  —  In  State  v. 
Barden,  77  Wis.  601,  it  was  held  that  ballots 
for  judicial  officers  having  the  word  "  Judi- 
ciary "  printed  on  the  back  thereof  were  not 
void  under  the  statute  which  made  it  an  offense 
to  print  or  circulate  printed  ballots  having  any 
"  printing,  engraving,  device,  or  mark  of  any 
kind  upon  the  back  thereof." 

Prefix  to  Name  of  Candidate. —  In  the  case  of 
Burns  v.  Young,  4  Cong.  El.  Cas.  181,  and 
Fenn  v.  Bennett,  Smith  El.  Cas.  592,  the  com- 
mittee counted  voles  where  the  ballots  had  the 
prefix  "  Hon."  before  the  name  of  the  candi- 
date, when  the  statute  provided  that  the  bal- 
lots should  have  on  them  the  name  of  the  per- 
sons voted  for,  and  no  other  distinguishing 
marks. 

Size  of  Ballot.  —  In  California  it  was  held,  in 
Kirk  v.  Rhoades,  46  Cal.  398,  that  as  to  those 
things  over  which  the  individual  voter  could 
have  no  control,  such  as  the  exact  size  of  the 
ticket,  the  precise  kind  of  paper,  and  the  par- 
ticular kind  of  type  or  leads  used  in  printing, 
the  statutes  should  be  considered  as  directory; 
and  that  a  ballot  cast  in  good  faith  should  not 
be  rejected  for  lack  of  an  exact  compliance' 
with  the  provisions  of  the  statute  in  such  re- 
spect.   But  see  Reynolds  v.  Snow,  67  Cal.  497. 

Diamond-shaped  Ballot.  —  Where  the  law 
makes  regulations,  a  compliance  with  the  stat- 
ute is  all  that  can  be  required.  Thus,  where 
the  law  prohibited  the  use  of  a  picture,  sign, 
vignette,  stamp,  mark,  or  device,  it  was  held 
that  a  ballot  printed  on  diamond-shaped  paper 
should  not  be  rejected.  State  v.  Phillips,  63 
Tex.  390,  51  Am.  Rep.  646. 

Names  of  Candidates  Showing  Through  Paper.  — 
Where  the  ballots  were  so  printed  that,  when 
folded,  the  names  of  the  candidates  would 
show  through  the  paper,  it  was  held  that  this 
did  not  render  the  ballot  illegal.  State  v. 
Adams,  65  Ind.  393. 

Ballots  Marked  "  0.  K."  —  The  term  "  device  " 
in  the  statute  regulating  elections  (Code  of 
North  Carolina,  §  2687),  means  any  distin- 
guishing mark;  and  hence  when  certain  bal- 
lots cast  at  an  election  had  upon  the  outside 
or  back  the  letters  "  O.  K."  in  pencil,  they 
were  within  the  prohibition  of  the  statute  and 
were  properly  rejected.  Baxter  v.  Ellis,  in 
N.  Car.  124. 

Conspiracy  to  Mark  Ballots. —  In  People  v. 
Board  of  Canvassers,  (Supreme  Ct.)  18  N.  Y. 
Supp.  302,  it  was  held  that  where  a  conspiracy 
to  defraud  at  an  election  was  established  and 
some  ballots  containing  a  certain  specified 
mark  were  shown  to  have  been  cast  in  pursu- 
ance of  such  conspiracy,  all  ballots  containing 
such  specified  mark  should  be  thrown  out  of 
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or  containing  distinguishing  marks,  and  does  not  expressly  declare  that  they 
shall  not  be  counted,  ballots  of  a  different  color,  quality,  or  dimension  must 
be  counted.1 

(2)  Accidental  Marks.  —  A  ballot  containing  a  mark  which  was  clearly  made 
accidentally  and  not  deliberately,  should  not  be  rejected  as  containing  a  dis- 
tinguishing mark.3    And  it  has  been  said  that  unless  the  ballot  has  been  marked 


the  count,  as  it  was  utterly  impracticable  to 
prove  the  intent  of  each  individual  voter  ex- 
cept by  the  voter  himself,  and  as  such  evi- 
dence could  not  be  compelled  because  that 
would  require  the  voter  to  testify  to  his  own 
dishonesty. 

Peculiar  Style  of  Folding.  —  When  the  crease 
made  by  folding  ballots  produces  enduring 
and  permanent  marks  of  such  a  nature  that 
when  unfolded  these  ballots  can  be  readily 
separated  and  distinguished  from  other  ballots 
folded  in  the  ordinary  manner,  such  ballots 
should  be  rejected.  Phelan  v.  Walsh,  62 
Conn.  260. 

Ballot  Marked  by  Another.  —  In  People  v. 
Dutchess  County,  135  N.  Y.  522,  it  was  held 
that  Laws  1890,  c.  262,  as  amended  by  Laws 
1891,  c.  296,  condemns  a  ballot  not  only  if  it 
was  marked  for  identification  by  the  voter  him- 
self, but  also  if,  with  his  knowledge  or  assent, 
it  was  marked  for  identification  by  any  other 
person;  but  that  when  the  ballot  was  marked 
by  any  other  person,  before  it  could  be  con- 
demned it  must  be  shown  that  it  was  so 
marked  with  the  voter's  knowledge,  either 
with  his  intent  or  the  known  intent  of  such 
other  person,  that  it  might  afterwards  be 
identified. 

Ballots  Marked  by  Election  Officials.  —  The  law 

of  California  provided  that  where  a  ballot 
found  in  any  box  bears  upon  the  outside  there- 
of an  impression,  device,  color,  or  thing,  or  is 
folded  in  a  manner  designed  to  distinguish  it 
from  other  legal  ballots,  it  must,  with  all  its 
contents,  be  rejected.  In  the  case  of  Wiggin- 
ton  v.  Pacheco,  5  Cong.  El.  Cas.  1,  there  were 
six  ballots  upon  which  the  judges  had  written, 
"  Challenged:  the  cause,  not  in  the  precinct 
thirty  days  ;  challenge  disallowed."  Part  of 
the  inspectors  had  signed  their  names  to  the 
indorsement.  The  committee  reported  that, 
while  the  strict  letter  of  the  law  would  exclude 
these  ballots,  the  spirit  of  the  law  was  evi- 
dently otherwise;  that  if  these  marks  had  been 
placed  upon  the  ballot  by  the  voter,  they 
should  have  been  rejected,  but  that  the  law 
was  made  to  protect  the  voter,  and  not  to  dis- 
franchise him. 

Ballots  Marked  After  Deposit.  —  Where  dis- 
tinguishing marks  are  fraudulently  placed  on 
the  ballots  after  such  ballots  are  deposited, 
they  should  be  counted.  Atty.-Gen.  v.  How- 
croft,  107  Mich.  85. 

Ballots  Marked  During  the  Count. —  Identify- 
ing marks  made  during  the  count,  by  some 
one  unknown,  do  not  invalidate  a  ballot. 
Bernatchez  v.  Fortin,  9  Quebec  L.  Rep.  81. 

Failure  to  Remove  Number  Strips.  —  Where 
the  inspectors  of  an  election  failed  to  remove 
the  strips  containing  the  numbers  from  the 
ballots  of  a  precinct  before  placing  them  in  the 
ballot  box,  but  it  satisfactorily  appeared  that 
this  was  done  through  an  innocent  mistake  on 
their  part,  they  supposing  that  they  had  re- 


moved such  strips,  and  that  the  fact  that  the 
numbers  were  being  left  on  the  ballots  was 
unknown  to  the  voters,  or  to  any  one,  until 
after  the  close  of  the  polls,  and  that  the  irreg- 
ularity consequently  was  not  used,  and  could 
not  have  been  used,  for  the  purposes  of  bribery 
or  intimidation,  it  was  held  that  this  should 
not  have  caused  the  rejection  of  the  ballots. 
Lynip  v.  Buckner,  22  Nev.  426,  distinguished 
in  Sweeney  v.  Hjul,  23  Nev.  409. 

Provisions  Literally  Construed  in  Voter's  Favor. 
—  The  courts  are  inclined  to  restrict  the  ex- 
ceptions which  expressly  exclude  the  ballot, 
rather  than  to  extend  them,  and  to  admit  the 
ballot  if  the  spirit  and  intention  of  the  law  are 
not  violated,  although  a  literal  construction 
would  vitiate  it.  Kirk  v.  Rhoads,  46  Cal.  399; 
Kellogg  v.  Hickman,  12  Colo.  256;  Druliner 
v.  State,  29  Ind.  308;  Stanley  v.  Manly,  35  Ind. 
275;  State  v.  Phillips,  63  Tex.  393,  51  Am. 
Rep.  646. 

1.  Absence  of  Express  Provision  Against  Voting 
or  Counting. —  Kellogg  v.  Hickman,  12  Colo. 
256.  In  this  case  the  statute  required  all 
ballots  to  be  written  or  printed  on  paper  of  a 
certain  quality  and  color,  and  of  certain  dimen- 
sions, and  declared  that  it  should  be  unlawful 
for  any  person  to  print  for  distribution  at  the 
polls,  or  distribute  to  any  elector  or  voter,  any 
ballot  printed  or  written  contrary  to  such  re- 
quirements. It  did  not  say  anything  as  to 
whether  ballots  not  complying  with  such  re- 
quirements should  be  voted,  or,  if  voted, 
counted.  It  was  held  that  the  intention  of  the 
legislature  was  to  guard  the  secrecy  of  the 
ballot,  and  to  secure  to  the  voter  the  right 
of  suffrage  free  of  restraint;  but  that  after  the 
ballot  had  been  voted,  received,  and  counted 
the  courts  were  not  authorized  to  declare  that 
ballot  illegal  merely  because  printed  on  paper 
of  a  different  quality,  color,  or  dimensions 
from  those  prescribed.  See  also  Morril  v. 
Haines,  2  N.  H.  246. 

The  Statute  of  Ohio  provided  that  ballots 
should  be  without  device  or  mark  by  which 
one  might  be  distinguished  or  known  from 
another  from  its  appearance,  but  did  not  re- 
quire that  the  ballots  should  be  rejected  for 
want  of  conformity  to  this  provision;  and  in 
the  case  of  Wallace  v.  McKinley,  48  Cong.  H. 
R.  No.  1548,  a  ticket  was  counted  which  had  a 
name  and  two  columns  of  figures  on  the  back 
of  it,  upon  proof  that  il  was  cast  in  that  con- 
dition by  accident;  and  in  Campbell  t.  Morey, 
48  Cong.  H.  R.  No.  1845,  from  the  same  state, 
the  committee  counted  four  votes  where  the 
ballots  had  been  marked  on  their  faces  by  the 
voters  themselves. 

2.  Not  Invalidated  by  Accidental  Marks.  — 
Sweeney  v.  Hjul,  23  Nev.  409;  Dennis  7\ 
Caughlin,  22  Nev.  447;  People  7'.  Parkhurst, 
(Supreme  Ct.)  53  N.  Y.  Supp.  59S;  McMahon 
v.  Polk,  10  S.  Dak.  296.  See  also  Rutledge  v. 
Crawford,  91  Cal.  526,  25  Am.  St.  Rep.  212; 
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intentionally,  and  so  as  to  enable  a  third  person  to  determine  from  an  inspec- 
tion of  it,  without  other  aid,  that  it  was  deposited  by  a  particular  person,  the 
judges  of  election  should  presume  that  the  marking  was  inadvertently  done 
and  count  the  ballot.1 

(3)  Voter  s  Name  upon  the  Ballot.  —  In  some  jurisdictions  it  has  been  held 
that  if  the  voter  writes  his  name  upon  the  ballot,  this  constitutes  a  dis- 
tinguishing mark  which  will  invalidate  it.2  In  other  jurisdictions  it  has  been 
decided  otherwise.3 

g.  Pasters.  —  In  some  jurisdictions  the  voter  may  use  a  paster  or  sticker,4 
but  in  others  the  use  of  pasters  or  stickers  is  prohibited.5 


Lauer  v.  Estes,  120  Cal.  652;  Bechtel  v.  Albin, 
134  Ind.  193;  Houston  v.  Steele,  98  Ky.  596. 

Marks  Inadvertently  Made.  —  "  All  voters  are 
not  alike  skilful  in  marking.  Some  are  not 
accustomed  to  using  a  pen  or  pencil,  and  may 
place  some  slight  mark  on  the  ballot  in- 
advertently, or  a  cross  first  made  may  be 
clumsily  retraced.  It  is  evident  that  in  such 
cases,  and  in  others  where  the  unauthorized 
mark  is  not  of  a  character  to  be  used  readily 
for  the  purpose  of  identification,  the  ballots 
should  be  counted,  but  where  the  unauthorized 
marks  are  made  deliberately,  and  may  be  used 
as  a  means  of  identifying  the  ballot,  it  should 
be  rejected. "    Whittam  v.  Zahorik,  91  Iowa  23. 

Quad  Ballots.  —  "In  the  third  district  of  Red 
Hook  there  were  thirty-one  ballots  which  are 
described  in  the  statement  made  by  the  in- 
spectors; each  '  was  a  Republican  official  bal- 
lot, on  the  left  margin  of  which,  opposite  the 
name  of  the  office  and  candidate  for  attorney- 
general,  appeared  marks,  as  follows :'  blurred 
ink  marks,  as  if  made  by  a  printer's  quad. 
These  have  come  to  be  known  as  the  quad 
ballots.  There  is  no  allegation  in  the  record 
that  these  ballots  were  questioned  during  the 
canvass  by  the  inspectors.  Nor  is  there  any 
allegation  or  proof  in  the  record  that  they 
were  marked  for  identification.  The  marks 
themselves  do  not  import  design,  and  are  by 
themselves  just  as  consistent  with  mistake 
as  design.  If  there  was  obtainable  any 
proof  that  these  ballots  were  marked  for  an 
illegal  purpose,  or  as  part  of  a  general  cor- 
rupt scheme,  that  proof  should  have  been 
placed  before  the  court  below  as  the  basis  of 
its  action,  and  should  appear  in  this  record. 
Upon  the  case  as  we  now  have  it,  a  peremp- 
tory mandamus  could  not  issue  to  compel  the 
board  of  county  canvassers  to  reject  these  bal- 
lots." People  v.  Dutchess  County,  135  N.  Y. 
522. 

Discolored  in  Erasing  Names.  —  Under  a  statute 
providing  that  any  ballot  which  bore  an  exterior 
mark,  designed  to  distinguish  it,  should  be  re- 
jected, where  the  ink  used  in  scratching  the 
names  from  the  ballot  struck  through  the  paper 
and  discolored  the  ballot  it  was  held  that  this 
would  not  warrant  its  rejection.  Wyman  v. 
Lemon,  51  Cal.  273. 

1.  Presumption  as  to  Mark.  —  Church  v. 
Walker,  10  S.  Dak.  450. 

2.  Name  Written  upon  the  Ballot.  —  Parker  v. 
Orr,  158  111.  609;  Pennington  v.  Hare,  60 
Minn.  146:  Spurgin  v.  Thompson.  37  Neb.  39; 
Vallier  v,  Brakke,  7  S.  Dak.  343;  Grant  v.  Mc- 
Callum,  Hodgins's  Election  Cas.  725. 

The  addition  of  the  voter's  name,  or  that  of 
the  candidate  or  any  other  person,  invalidates 
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the  ballot.  Woodward  v.  Sarsons,  L.  R.  10  C. 
P-  7331  Haswell  v.  Stewart,  1  Ct.  of  Sess.  925; 
North  Victoria  Election  Petition,  11  U.  C.  L. 
J.  N.  S.  163. 

3.  Wigginton  v.  Pacheco,  5  Cong.  El.  Cas. 
5;  Lankford  v.  Gebhart,  130  Mo.  621,  51  Am. 
St.  Rep.  585;  Hanscom  v.  State,  10  Tex.  Civ. 
App.  638. 

4.  Pasters  Permitted.  —  De  Walt  v.  Bartley, 
146  Pa.  St.  529,  28  Am.  St.  Rep.  814.  See  also 
Little  Beaver  Tp.  School  Directors'  Election, 
165  Pa.  St.  233;  Lawlor's  Contested  Election, 
180  Pa.  St.  566. 

Pennsylvania  Statute.  —  In  Little  Beaver  Tp. 
School  Directors'  Election,  165  Pa.  St.  233,  it 
was  held  that  the  voter  could  insert  in  the 
blank  left  upon  an  official  ballot  only  a  per- 
son's name,  and  not  the  title  of  the  office  to 
be  filled.  And  in  Lawlor's  Contested  Election, 
180  Pa.  St.  566,  it  was  held  that  there  was  no 
authority  in  the  election  law  or  elsewhere  for 
voting  by  means  of  a  paster  for  a  person  to 
fill  an  office  the  name  or  title  of  which  was  not 
designated  on  the  official  ballot  prepared  for 
the  use  of  voters.  See  also  Re  Forney's  Elec- 
tion, 19  Pa.  Co.  Ct.  Rep.  250. 

Pasters  Not  Distinguishing  Marks.  —  In  Quinn 
v.  Markoe,  37  Minn.  439,  it  was  held  that 
pasters  were  not  cuts  or  devices  made  to  dis- 
tinguish one  ballot  from  another  within  the 
meaning  of  the  Minnesota  statute. 

But  in  Phelan  v.  Walsh,  62  Conn.  260,  it  was 
held  that  ballots  containing  pasters  pasted 
over  the  name  of  the  Republican  candidate  for 
lieutenant-governor,  written  in  ink  in  the  same 
handwriting,  but  having  a  different  name  on 
each  paster,  should  have  been  rejected  as  con- 
taining devices  or  distinguishing  marks. 

5.  Pasters  Prohibited. —  Fletcher  v.  Wall,  172 
111.  426;  Roberts  v.  Quest,  173  111.  427. 

Maine  Statute. —  In  Waterman  v.  Cunning- 
ham, 89  Me.  295,  it  was  held  that  under  the 
statute  providing  that  "  if  the  voter  shall  desire 
to  vote  for  any  person  or  persons  whose  name 
or  names  are  not  printed  as  candidates  on  the 
party  group  or  ticket,  he  may  erase  any  name 
or  names  which  are  printed  on  the  group  or 
party  ticket,  and  under  the  name  or  names  so 
erased  he  may  fill  in  the  name  or  names  of  the 
candidates  of  his  choice,"  a  paster  could  not 
be  used,  but  the  voter  must  write  the  name. 

New  York  Statute. —  Under  N.  Y.  Laws  1896, 
c.  909,  £  66,  subdiv.  2,  the  use  of  any  paster 
upon  the  official  ballot  is  declared  a  felony 
punishable  by  imprisonment  in  a  state  prison 
for  not  less  than  one  nor  more  than  five  years, 
except  in  the  case  of  the  death  of  a  candidate 
after  the  official  ballots  have  been  printed  and 
before  election  day,  when  a  paster  shall  be 
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//.  ERASURES.  —  When  a  printed  name  has  been  erased  and  the  name  of 
some  other  person  written  in  its  place,  the  ballot  must,  of  course,  be  counted 
for  the  person  whose  name  was  written  thereon,  in  the  absence  o'f  some  statutory 
provision  to  the  contrary.1  When  the  names  of  two  candidates  appear  upon 
a.  ballot,  one  being  printed  and  the  other  written  thereon,  neither  being  erased 
or  crossed  off,  the  writing  will  be  presumed  to  express  the  intention  of  the 
voter  and  will  prevail  over  the  printing;  and  such  ballot  will  be  counted  as 
cast  for  the  person  designated  by  the  writing,  and  the  printed  name  will  be 
considered  as  erased.2  If,  after  writing  the  name  of  a  candidate  on  the  ballot, 
the  voter  has  erased  it,  leaving  the  printed  name  unerased,  it  must  be  counted 
as  printed.3  The  name  will  be  considered  erased  if  a  line  be  drawn  through 
it,  even  though  it  be  not  wholly  obliterated.4 


prepared  by  the  proper  election  official  and 
affixed  upon  each  official  ballot  by  the  ballot 
clerks. 

Under  N.  Y.  Laws  1890,  c.  262,  commonly 
known  as  the  "  Ballot  Law,"  the  voter  had  a 
right  to  use  a  paster.  People  v.  Person,  64 
Hun  (N.  Y.)  327. 

In  People  v.  Wappingers  Falls,  9  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  246,  it  was  held  that  under 
the  New  York  statute  providing  that  if  the  full 
number  of  candidates  for  the  offices  specified 
on  the  ballots  shall  not  have  been  nominated 
by  any  political  party  or  independent  electors 
for  whom  a  ballot  is  printed,  blank  spaces  shall 
be  left  on  each  ballot  of  such  kind  where  the 
names  of  candidates  would  appear  except  for 
such  failure  to  nominate,  an  elector  might,  by 
means  of  a  paster,  designate  the  office  and  the 
person  voted  for  to  fill  it,  notwithstanding 
the  omission  of  the  official  ballot  to  designate 
the  office. 

To  the  same  effect  is  Montgomery  v.  O'Dell, 
67  Hun  (N.  Y.)  169,  affirmed  142  N.  Y.  665. 

1.  Effect  of  Erasure.  —  Atty.-Gen.  v.  Glaser, 
102  Mich.  405;  Fenton  v.  Scott,  17  Oregon  189, 
11  Am.  St.  Rep.  801.  See  also  Kreitz  v. 
Behrensmeyer,  125  111.  191,  8  Am.  St.  Rep.  349. 

Whether  Erasure  Is  a  Distinguishing  Mark 
—  Illinois  Statute.  —  Under  the  Illinois  statute 
the  erasure  of  names  of  candidates  by  pencil 
marks  drawn  through  them  does  not  necessa- 
rily constitute  a  distinguishing  mark  which 
requires  a  rejection  of  the  ballot  as  to  other 
candidates.    Parker  v.  Orr,  158  111.  609. 

New  York  Statute.  —  But  under  the  New 
York  Election  Law  (Laws  1896,  c.  909)  ballots 
upon  which  there  are  erasures  or  cancellations 
cannot  be  counted.  People  v.  Board  of  Can- 
vassers, 156  N.  Y.  36;  People  v.  Parkhurst, 
{Supreme  Ct.)  53  N.  Y.  Supp.  598. 

California  Statute.  —  Under  the  statute  of 
California  providing  that  "  when  upon  a  bal- 
lot found  in  any  ballot  box  a  name  has  been 
erased  and  another  substituted  therefor  in  any 
other  manner  than  by  the  use  of  a  lead  pencil 
or  common  writing  ink,  the  substituted  name 
must  be  rejected,  and  the  name  erased,  if  it 
can  be  ascertained  from  an  inspection  of  the 
ballot,  must  be  counted,"  it  was  held  that 
when  the  printed  name  of  a  candidate  was 
erased  with  an  indelible  pencil  and  the  name 
of  another  person  written  in  the  place  thereof 
with  the  same  kind  of  a  pencil,  the  ballot 
should  be  counted  for  the  written  name.  And 
under  the  same  statute  it  was  held  that  when 
the  printed  name  was  erased  with  red  ink  and 
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the  name  of  another  person  written  in  its  place 
with  the  same  kind  of  ink,  the  ballot  should 
be  counted  for  the  written  name.  Rutledge  v. 
Crawford,  91  Cal.  526,  25  Am.  St.  Rep.  212. 

Under  the  California  statute  it  was  held  that 
when  a  printed  name  was  erased  and  no  name 
substituted  therefor,  and  the  words  "  no  vote  " 
were  not  written  after  the  name  erased,  the 
ballot  should  be  counted  for  the  person  whose 
name  was  erased.  Rutledge  v.  Crawford,  gi 
Cal.  526,  25  Am.  St.  Rep.  212. 

Louisiana  Statute.  —  Under  the  statute  of 
Louisiana  the  name  of  a  candidate  written  on 
the  face  of  an  election  ticket  in  lieu  of  the 
name  of  another  candidate  printed  in  the  ticket 
should  not  be  counted  in  ascertaining  the  re- 
sult of  the  election.  State  v.  McElroy,  44  La. 
Ann.  796,  32  Am.  St.  Rep.  355. 

South  Dakota  Statute.  —  Under  the  statute  of 
South  Dakota  a  person  wishing  to  vote  for  a 
candidate  on  another  ticket  must  designate  the 
candidate  intended  to  be  voted  for  by  a  cross 
to  the  left  of  the  name,  and  he  cannot  indicate 
his  intention  by  erasing  the  name  of  a  candi- 
date in  one  column  and  writing  in  the  place 
thereof  the  name  of  a  candidate  which  appears 
in  another  column.  Vallier  v.  Brakke,  7  S. 
Dak.  343. 

2.  Printed  Name  Not  Erased.  —  Brown  v.  Mc- 
Collum,  76  Iowa  479,  14  Am.  St.  Rep.  228; 
People  v.  Saxton,  22  N.  Y.  309,  78  Am.  Dec. 
191;  People  v.  Pangburn,  14  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  195;  Wallace  v.  McKinley,  48 
Cong.  H.  R.  No.  1548;  Campbell  v.  Morey,  4S 
Cong.  H.  R.  No.  1845.  But  under  the  stat- 
ute of  Minnesota  requiring  such  a  vote  to  be 
treated  as  void,  it  was  held  that  neither  name 
could  be  counted.  Newton  v.  Newell,  26 
Minn.  529. 

3.  Brown  v.  McCollum,  76  Iowa  479,  14  Am. 
St.  Rep.  228. 

4.  What  Constitutes  an  Erasure.  —  Brown  v. 
McCollum,  76  Iowa  479,  14  Am.  St.  Rep.  228. 

Illustration.  —  Where  there  was  a  broad  line 
drawn  just  above  the  name  of  a  candidate  and 
very  close  to  it,  touching  two  letters  of  the 
name  and  erasing  in  part  the  first,  that  is  to 
say,  the  distinctive  legal  initial,  it  was  held 
that  such  candidate's  name  was  erased.  Davis 
v.  Stated  75  Tex.  420. 

Manner  of  Erasure  Immaterial.  —  If  the  act  of 
erasing  a  candidate's  name  on  a  party  ticket, 
properly  marked  by  a  cross  in  the  circle  at  the 
head  thereof,  is  such  that  it  can  clearly  be 
seen  that  the  voter  has  made  an  effort  to  erase 
the  name,  and  intended  in  fact  so  to  do,  any 
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i.  DOUBLE  BALLOTS.  —  Statutes  as  to  elections  generally  provide  that  when 
two  ballots  are  cast  folded  together,  both  shall  be  rejected.  The  inclosing,  of 
one  ballot  within  another,  with  the  names  of  the  candidates  upon  each,  is 
plainly  an  attempt  to  vote  twice,  and  is  therefore  such  a  fraud  upon  the  rights 
of  other  electors  as  to  require  that  the  voter's  ballot  shall  not  be  counted.1 
Where  the  names  of  county  officers  were  placed  upon  one  sheet  of  paper  and 
those  of  township  officers  upon  another,  and  they  were  folded  together  and 
were  received  by  the  judges  of  election  as  a  single,  vote,  it  was  held  that  the 
vote  should  be  counted  as  cast.3 

/.  Mutilated  Ballots.  —  When  a  torn  ballot  is  found  in  the  ballot  box, 
it  should  not  be  presumed  that  its  cancellation  was  intended,  but,  on  the  con- 
trary, it  should  be  presumed  that  the  tearing  was  accidental,  and  in  the  absence 
of  proof  that  the  tearing  was  by  the  voter  and  intentional,  such  ballot  should 
be  counted ; 3  and  it  may  be  shown  that  a  torn  ballot  was  intact  when  voted.* 

k.  Double  Voting.  —  When  ballots  contain  the  names  of  more  than  one 
person  for  one  office,  they  cannot  be  counted  for  either  person  for  that  office.5 
But  it  has  been  held  that  this  does  not  affect  the  rest  of  the  ticket.6 

/.  Several  Offices,  and  Candidates  for  Only  One.  —  Where  by  the 
law  there  were  two  officers  to  be  elected,  but  it  was  supposed  that  only  one 


informality  merely  in  the  manner  of  doing  it 
should  be  disregarded.  Vallier  v.  Brakke,  7 
S.  Dak.  343. 

1.  Double  Ballots.  —  Adams  v.  Wilson,  CI.  & 
H.  El.  Cas.  373;  Campbell  v.  Weaver,  49 
Cong.  H.  R.  No.  1622;  Kreitz  v.  Behrens- 
meyer,  125  111.  141,  8  Am.  St.  Rep.  349;  State 
■v.  Meilike,  81  Wis.  574.  See  also  Chandlessz/. 
Day,  56  N.  J.  L.  682. 

Connecticut  Statute.  —  In  Phelan  v.  Walsh,  62 
Conn.  260,  it  was  held  that  under  the  provi- 
sions of  Pub.  Acts  1889,  c.  247,  §  9,  when  two 
straight  party  ballots,  each  bearing  the  name 
of  a  certain  candidate  for  secretary,  were 
found  folded  together  in  the  same  envelope, 
one  of  said  ballots  should  have  been  counted 
for  such  candidate  and  one  rejected. 

2.  Wildman  -'.  Anderson,  17  Kan.  344. 

But  in  Illinois,  where  the  name  of  the  can- 
didate for  one  office  was  placed  upon  a  slip  in- 
closed within  but  not  attached  to  the  ballot,  it 
was  held  that  the  name  on  the  slip  could  not 
be  counted.  Webster  v.  Gilmore,  91  111. 
324. 

3.  Torn  Ballot  Counted.  —  Kreitz  v.  Behrens- 
meyer,  125  111.  192,  8  Am.  St.  Rep.  349.  See 
also  Olmstead  v.  Carpenter,  Hodgins's  Elec- 
tion Cas.  531. 

4.  Lankford  v.  Gebhart,  130  Mo.  621,  51  Am. 
St.  Rep.  585. 

5.  Double  Voting  —  Illinois.  —  Clark  v.  Robin- 
son, 88  111.  500;  Kreitz  v.  Behiensmeyer,  125 
111.  141,  8  Am.  St.  Rep.  349;  Blankinship  v. 
Israel,  132  111.  514. 

Nebraska. — State  v.  Griffey,  5  Neb.  161; 
State  v.  Foxworthy,  29  Neb.  341. 

New  York.  —  People  v.  Cook,  8  N.  Y.  67,  59 
Am.  Dec.  451;  People  v.  Seaman,  5  Den.  (N. 
Y.)  409;  People  v.  Loomis,  8  Wend.  (N.  Y.)  396, 
24  Am.  Dec.  33;  People  v.  Ames,  19  How. 
Pr.  (N.  Y.  Supreme  Ct.)  551;  Montgomery  v. 
O'Dell,  67  Hun  (N.  Y.)  169;  People  *.  Board 
of  Canvassers,  156  N.  Y.  36;  People  v.  Park- 
hurst,  (Supreme  Ct.)  53  N.  Y.  Supp.  598. 

Pennsylvania.  —  Blockley  Election,  2  Pars. 
Eq.  Cas.  (Pa.)  534;  ///  re  School  Directors, 
6  Phila.  (Pa.)  437,  24  Leg.  Int.  (Pa.)  261. 


Wisconsin.  —  Atty.-Gen.  v.  Ely,  4  Wis.  420; 
State  v.  Tierney,  23  Wis.  430. 

See  also  Fenton  v.  Scott,  17  Oregon  189,  ir 
Am.  St.  Rep.  801. 

The  Repetition  of  the  Name  of  one  candidate 
will  not  vitiate  the  vote,  but  it  will  be  treated 
as  a  single  vote  for  the  person  named.  People 
v.  Holden,  28  Cal.  123;  State  v.  Pierce,  35  Wis. 
93;  Ashfield's  Case,  Cush.  El.  Cas.  583;  Atty.- 
Gen.  v.  Wentworth,  (Mass.  1887)  12  N.  E. 
Rep.  845. 

Where  a  Strip  of  Paper  was  pasted  on  the  bal-  , 
lot,  and  did  not  cover  up  any  part  of  the  name 
printed  on  it,  it  was  held  in  Michigan  to  avoid 
the  vote,  People  v.  Cicott,  16  Mich.  283,  97 
Am.  Dec.  141;  but  that  if  it  was  so  pasted  as 
partially  to  obliterate  the  other  name,  the  slip 
should  be  counted,  Keeler  v.  Robertson,  27 
Mich.  116. 

Question  for  Jury.  — ■  Where  there  appears  to 
be  a  doubt  whether  the  person  intended  to  vote 
for  two  persons,  or  to  substitute  one  name  for 
the  other,  it  becomes  a  question  0/  fact,  to  be 
determined  by  the  jury  from  the  circumstances 
of  the  case  and  the  appearance  of  the  ballot. 
People  v.  Love,  63  Barb.  (N.  Y.)  535. 

Voting  for  Two  Propositions.  —  Where  several 
distinct  propositions  to  create  new  counties 
were  submitted  at  the  same  election  to  the 
electors  of  the  same  county,  under  the  pro- 
visions of  the  Minnesota  Laws  1893,  c.  143, 
§  4,  as  amended  by  Laws  1895,  c.  124,  §  2, 
providing  that  no  elector  can  vote  for  or 
against  more  than  one  of  the  propositions,  it 
was  held  that  when  an  elector  voted  for  or 
against  more  than  one  of  such  propositions, 
his  ballot  could  not  be  counted  either  way  on 
any  one  of  the  propositions,  for  in  such  a  case 
his  ballot  was  void  for  uncertainty.  State  v. 
Pioneer  Press  Co.,  66  Minn.  536. 

6.  Perkins  v.  Carraway,  59  Miss.  222,  People 
v.  Board  of  Canvassers,  156  N.  Y.  36;  People 
v.  Parkhurst,  (Supreme  Ct.)  53  N.  Y.  Supp. 
598;  Atty.-Gen.  v.  Ely,  4  Wis.  420.  But  in 
North  Carolina  it  was  held  that  under  the  stat- 
ute of  that  state  the  whole  ballot  must  be  re- 
jected.   Deloatch  v.  Rogers,  86  N.  Car.  357. 
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was  to  be  elected,  and  each  elector  voted  for  only  one  of  two  persons  who 
were  candidates  for  the  one  office,  it  was  held  that  the  person  receiving  the 
lesser  number  of  votes  was  not  elected.1  When  the  statute  authorized  the 
election  of  one  or  more  constables,  but  no  mode  was  prescribed  by  which 
the  voter  should  designate  the  number,  and  one  person  received  a  majority  of 
the  votes  upon  which  were  the  words  "one  constable,"  it  was  held  that  the 
person  receiving  the  next  largest  number  of  votes  was  not  elected.2 

13.  Custody  and  Disposition  of  Ballot  Boxes  and  Ballots — a.  In  General. — 
The  ballot  boxes  and  ballots  must  remain  in  the  custody  and  care  of  the 
proper  officer  or  officers  prescribed  by  the  statutes,  and  these  officers  must 
observe  the  statutory  requirement  as  to  the  place  and  manner  of  keeping  and 
disposing  of  them.  Slight  irregularities  in  their  custody  or  disposition  will  not 
be  ground  for  excluding  ballots  if  it  is  clear  that  no  prejudice  has  resulted.3 
But  if  the  irregularity  was  such  as  to  permit  the  ballots  to  be  tampered  with 
and  it  does  not  affirmatively  appear  that  they  were  not  tampered  with,  and 
certainly  if  it  appears  affirmatively  that  they  were  tampered  with,  they  should 
be  rejected  and  cannot  be  received  in  evidence.4 


1.  People  v.  Board  of  Canvassers,  n  Mich, 
ill.  See  also  Elizabethville  Borough  Elec- 
tion, 5  Pa.  Dist.  Rep.  227. 

2.  McDavitt  v.  Andover  Tp.,43  N.J.  L.  595. 

3.  Custody  of  Ballot  Boxes  and  Ballots  —  Ar- 
kansas. —  Powell  v.  Holman,  50  Ark.  85. 

Minnesota.  —  O'Gorman  v.  Richter,  31  Minn. 
31. 

New  York.  —  People  v.  Livingston,  79  N.  Y. 
290. 

Oregon.  —  Hartman  v.  Young,  17  Oregon 
150,  11  Am.  St.  Rep.  787. 

Texas.  —  Davis  v.  State,  75  Tex.  420. 

In  Tebbe  v.  Smith,  108  Cal.  101,  it  was  held 
that  the  requirements  of  the  statute  as  to  the 
mode  of  preserving  the  ballots  are  directory 
merely,  the  object  looked  to  being  the  preser- 
vation inviolate  of  the  ballot,  and  if  this  is 
established  they  cannot  be  rejected  merely  be- 
cause the  precise  mode  prescribed  by  the  stat- 
ute has  not  been  followed. 

Illustrations  —  Nondelivery  to  Proper  Officer.  — 
In  Ackerman  v.  Haenck,  147  111.  514,  it  was 
held  that  failure  to  deliver  the  ballots  to  the 
township  treasurer  did  not  affect  the  validity 
of  an  election  where  there  was  no  wrongful 
intent  and  the  result  was  not  affected. 

Failure  to  Seal  Up  Ballots.  —  In  Dooley  v. 
Van  Hohenstein,  170  111.  630,  it  was  held  that 
failure  to  enclose  ballots  in  a  sealed  envelope, 
as  required  by  law,  did  not  affect  their  valid- 
ity, nor  render  them  inadmissible  in  evidence. 
Blankinship  v.  Israel,  132  111.  514,  is  to  the 
same  effect. 

Failure  to  String  Ballots  on  "Wire.  —  In  Dooley 
v.  Van  Hohenstein,  170  111.  630,  it  was  also 
held  that  the  fact  that  ballots  were  not  strung 
upon  a  wire  by  the  judges  of  election  after 
counting  them,  as  required  by  statute  (Laws 
111.  1891.  p.  118,  §  27),  did  not  affect  their 
validity,  nor  render  them  inadmissible  in  evi- 
dence, where  it  did  not  appear  that  they  were 
tampered  with  in  any  way. 

4.  Ballots  Tampered  With,  or  Probably  Tam- 
pered With  —  Arkansas.  —  Powell  v.  Holman, 
50  Ark.  85. 

California.  —  Ex  p.  Brown,  97  Cal.  83. 
Missouri. — Ex  p.  Arnold,  128  Mo.  256. 
Nebraska.  —  Albert    v.    Twohig,    35  Neb. 
563- 
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New  York.  —  People  v.  Board  of  County 
Canvassers,  66  Hun  (N.  Y.)  265. 

Oregon.  —  Fenton  v.  Scott,  17  Oregon  189, 
11  Am.  St.  Rep.  801. 

Wisconsin.  —  State  v.  Horan,  85  Wis.  94,  3Q1 
Am.  St.  Rep.  826. 

Custody  of  Ballot  Box.  —  In  Tebbe  v.  Smith, 
108  Cal.  101,  where  a  statute  provided  that  the 
ballot  box  should  not  be  removed  from  the 
polls  or  the  presence  of  bystanders,  the  court 
rejected  the  votes  cast  at  a  precinct  where  the 
election  officers  took  the  ballot  box  with  them 
when  they  went  to  dinner.  There  were  also 
other  irregularities,  however. 

Burden  of  Proof.  —  In  Hunnicutt  v.  State,  75 
Tex.  233,  it  was  held  in  effect  that  if  the  ballot 
box  and  the  ballots  come  from  the  proper  cus- 
tody the  ballots  cannot  be  held  invalid  or  inad- 
missible in  evidence  until  facts  are  proved 
tending  to  show  that  they  have  been  tampered 
with,  or  otherwise  casting  suspicion  upon 
them. 

But  in  Fenton  v.  Scott,  17  Oregon  189,  11 
Am.  St.  Rep.  801,  it  was  held  by  the  Supreme 
Court  of  Oregon  that  a  person  who  offers  bal- 
lots in  evidence  to  overturn  the  official  count 
has  the  burden  of  showing  affirmatively  that 
they  have  been  tampered  with,  and  that  where 
there  is  no  evidence  as  to  their  custody  and 
safe  preservation  for  several  days  between  the 
time  of  election  and  the  time  of  their  delivery 
to  the  proper  officers  for  safe  keeping  they 
should  not  be  admitted. 

There  can  be  no  doubt  that  if  the  facts  ap- 
pearing in  evidence  show  that  there  is  a  prob- 
ability that  the  ballots  have  been  tampered 
with,  the  burden  is  upon  the  person  seeking  to 
introduce  them  in  evidence  to  show  affirma- 
tively that  there  has  been  no  tampering  with- 
them.    See  the  cases  cited  infra,  in  this  note. 

Possible  Opportunity.  —  The  rule  seems  to  be- 
that  ballots  not  preserved  or  kept  as  required 
by  law  are  not  to  be  rejected  merely  because 
there  was  a  possible  opportunity  to  tamper 
with  them,  if  it  is  not  shown  that  they  were 
tampered  with,  or  that  there  is  a  probability 
of  their  having  been  tampered  with.  Sone  v. 
Williams,  130  Mo.  530;  Hudson  v.  Solomon, 
iq  Kan.  177;  People  v.  Livingston,  79  N.  Y. 
279;  Davis  v.  State,  75  Tex.  420. 
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b.  Destruction  of  Ballots  and  Failure  to  Destroy  Them.  —  Where 
the  statute,  as  is  sometimes  the  case,  requires  ballots  to  be  destroyed,  it  must 
be  complied  with.  Ballots  kept  in  violation  of  such  provisions  have  no  legal 
existence,  and  cannot  be  introduced  in  evidence.1 

c.  Power  of  Court  to  Compel  Production  of  Ballots  as  Evi- 
dence. —  When  the  statute  requires  election  officers  to  seal  up  the  ballots  so 
that  they  cannot  be  seen  or  used,  and  prohibits  the  opening  of  them  except  in 
the  case  of  contested  elections,  they  cannot  be  opened  in  any  other  case,  and 
the  courts  have  no  power,  in  the  face  of  such  a  statute,  to  compel  their  pro- 
duction for  use  as  evidence.  They  cannot  even  compel  their  production  before 
a  grand  jury  for  the  purpose  of  investigation  as  to  election  frauds  and  offenses, 
or  in  a  criminal  prosecution.2  Under  such  statutory  provisions,  however,  the 
court  may  compel  the  officer  having  the  ballots  in  his  possession  to  produce 
them  in  court  in  case  of  a  contested  election.3  And  under  some  statutes  the 
court  may  compel  production  of  the  ballots  before  a  grand  jury,  or  in  a 
criminal  prosecution.4 


Probability  of  Tampering.  —  But  if  ballots 
have  not  been  kept  as  required  by  law,  and 
there  is  a  probability  that  they  have  been  tam- 
pered with,  they  should  be  rejected,  unless  it 
is  affirmatively  shown  that  they  were  not  tam- 
pered with.  Ex  p.  Arnold,  128  Mo.  256;  Exp. 
Brown,  97  Cal.  83. 

1.  Failure  to  Destroy  Ballots  as  Required  by 
Law.  —  People  v.  Board  of  County  Canvassers, 
66  Hun  (N.  Y.)  265;  State  v.  Bate,  70  Wis.  409. 

2.  Court  Cannot  Compel  Production  of  Ballots 
Before  Grand  Jury.  —  In  Keenan  v.  People,  58 
111.  App.  241,  a  statute  of  Illinois  required  the 
judges  of  election,  immediately  after  counting 
the  ballots  and  declaring  the  result  of  an  elec- 
tion, to  seal  them  up  so  that  they  could  not  be 
opened,  and  provided  that  they  should  be  de- 
stroyed after  a  certain  time,  without  previously 
•opening  them,  unless  a  contest  of  election 
should  be  pending  at  the  expiration  of  the 
time  for  keeping  them.  It  then  provided  that 
they  might  be  opened  and  used  in  all  cases  of 
contested  elections.  The  court  held  that  bal- 
lots sealed  up  as  required  by  the  statute  could 
not  be  lawfully  opened  except  in  the  case  of  a 
contested  election,  and  that  no  court  could 
compel  the  production  of  ballots  so  sealed  be- 
fore the  grand  jury.  Waterman,  P.  J.,  said 
in  this  case:  "  There  is  to  be  found  in  the 
law  under  which  the  election  *  *  *  was 
held  no  provision  permitting  the  election  com- 
missioners to  open  the  scaled  packages  in 
which  the  ballots  are  by  the  judges  of  election 
inclosed,  save  in  the  case  of  a  contested  elec- 
tion; and  it  is  manifest  that  the  commission- 
ers are  forbidden  to  open  such  packages  under 
any  other  circumstances.  Courts  do  not  make 
the  law;  they  may  do  and  declare  what  it  is, 
and  may  compel  obedience  to  it;  they  have 
no  power  lo  command  any  one  to  disobey  the 
law,  or  to  do  that  which  it  does  not  enjoin. 
The  election  commissioners  being  forbidden  to 
open  the  packages  in  which  the  ballots  in- 
trusted to  their  care  are  contained,  except  in 
the  case  of  an  election  contest,  a  court  has  not 
power  to,  under  other  circumstances,  require 
them  to  produce  and  submit  to  examination 
the  ballots  in  their  keeping.  It  is  immaterial 
what  the  public  agency  may  be  which  seems 
to  demand  that  public  officers  or  private  citi- 
iens  violate  the  law;  neither  for  the  purpose 
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of  convicting  the  guilty  or  acquitting  the  inno- 
cent have  courts  authority  to  direct  any  one 
to  act  in  disregard  of  the  law." 

The  following  cases  are  to  substantially  the 
same  effect  under  constitutional  or  statutory 
provisions  intended  to  prevent  the  inspection 
of  ballots  after  they  have  been  counted  and 
the  result  declared,  except  in  cases  of  con- 
tested elections;  Ex  p.  Brown,  97  Cal.  83; 
Ex  p.  Arnold,  128  Mo.  256;  State  v.  Bate,  70 
Wis.  409. 

Power  of  Federal  Courts.  —  It  has  been  held, 
however,  that  the  constitution  and  laws  of  a 
state  relating  to  the  custody  of  ballots,  and 
prohibiting  the  opening  of  them,  or  their  pro- 
duction in  court  or  before  a  grand  jury,  are 
not  binding  upon  a  federal  court  when  it  is 
administering  a  valid  criminal  law  of  the* 
United  States  relating  to  elections,  and  that 
the  federal  court,  in  a  prosecution  for  a  viola- 
tion of  an  Act  of  Congress  relating  to  the  elec- 
tion of  representatives  in  Congress,  may 
compel  a  state  officer  to  produce  the  ballots 
cast  at  such  an  election,  any  state  law  to  the 
contrary  notwithstanding.  In  the  case  of  In 
re  Massey,  45  Fed.  Rep.  629,  Judge  Williams, 
in  the  District  Court  for  the  eastern  district  of 
Arkansas,  held  that  he  had  the  power  to  com- 
pel a  county  clerk  to  produce  the  ballots  cast 
at  an  election  for  members  of  Congress  before 
a  grand  jury  pending  an  investigation  into 
alleged  violations  of  an  act  of  Congress  (Rev. 
Stat.  U.  S.,  §  5515,  since  repealed),  notwith- 
standing the  constitution  and  laws  of  Arkan- 
sas required  the  ballots  to  be  sealed  up  and 
delivered  to  the  clerk  of  the  proper  county, 
and  prohibited  him  from  parting  with  the  pos- 
session of  them,  or  allowing  them  to  go  out  of 
his  possession,  or  to  be  opened  by  any  one, 
except  in  case  of  a  contested  election. 

3.  Compelling  Production  in  Contested  Elections. 
—  Gibson  v.  Trinity  County,  80  Cal.  359. 

4.  Statutes  Allowing  Production  Before  Grand 
Jury  or  in  Prosecution. —  In  Massachusetts  the 
statute  provided  that  certain  officers  who 
should  receive  the  envelopes  containing  the 
ballots  cast  at  any  election,  sealed  up  as  pro- 
vided in  the  statute,  should  retain  them  in 
their  care  "  until  the  requirements  of  law 
should  have  been  complied  with;  "  and  that, 
as  soon  as  might  be  thereafter,  they  should 
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XIV.  Count,  Return,  Canvass,  and  Recount  or  Recanvass — 1.  In  General. 

—  The  legislature  may  provide  for  the  manner  in  which  the  result  of  an  election 
shall  be  determined  and  declared ;  and  where  the  mode  is  so  provided,  until  it 
is  obeyed,  the  election  is  not  complete,  and  the  candidate  is  not  qualified  to 
serve.1 

2.  Count  of  Votes  —  a.  In  General.  —  The  manner,  time,  and  place  of 
counting  the  votes  cast  at  an  election,  and  the  officers  by  whom  they  are  to 
be  counted,  are  fixed  by  the  statutes  in  the  different  jurisdictions.*  In  the 
absence  of  provision  to  the  contrary  all  ballots  cast  are  to  be  either  counted  or 
rejected.3  The  duties  of  the  particular  officers,  as  the  judges,  moderator, 
clerk,  etc.,  depend  upon  the  particular  statute  under  Avhich  they  are  acting, 
and  no  general  rules  can  be  laid  down.4 

Presence  of  Representative  of  Political  Party.  —  The  statutes  sometimes  expressly 
provide  for  the  presence  during  the  counting  of  the  ballots  of  representatives 
of  the  different  political  parties.5 

b.  Effect  of  Irregularities.  —  Failure  to  comply  with  the  statutory 
requirements  with  respect  to  counting  votes  will  be  ground  for  rejecting  the 
returns  from  a  precinct,  unless  it  appears  that  there  was  no  fraud,  and  that  the 
count  was  honest  and  correct.6  In  the  latter  event  the  returns  will  not  be 
rejected.7 

Time  and  Place  of  Counting  Vote.  —  The  votes  should  be  counted  at  the  time  and 


cause  such  ballots  to  be  destroyed  without  ex- 
amining them,  or  permitting  them  to  be 
examined.  (Acts  Mass.  1890,  c.  423,  §  101.) 
In  Com.  v.  Ryan,  157  Mass.  403,  under  ihis 
statute,  the  Massachusetls  court  held  that  bal- 
lots so  sealed  and  kept  might  be  introduced  in 
evidence  on  an  indictment  against  an  election 
officer  for  altering  a  ballot,  and  that  the  court 
had  the  power  to  compel  their  production  for 
this  purpose.  It  was  held  that  the  clause  in 
the  above  statute  "  until  the  requirements  of 
law  have  been  complied  with  "  did  not  refer 
merely  to  provisions  in  section  following  the 
one  above  referred  to,  providing  that  the  offi- 
cers should  retain  the  ballots  where  notice 
should  be  given  of  a  contest  of  election,  or 
where  an  application  should  be  filed  for  a 
recount. 

1.  Count,  Return,  and  Canvass.  —  People  v. 
Crissey,  91  N.  Y.  616;  In  re  Moore,  4  Wyo- 
ming 98. 

2.  Count  of  Votes.  —  See  the  various  local 
statutes. 

3.  Doubtful  Ballots.  —  In  Election  of  Common 
Councilmen,  3  Pa.  Dist.  Rep.  118,  it  was  held 
that  in  counting  ballots  the  election  officers 
should  count,  or  refuse  to  count,  all  ballots. 
It  is  not  proper  for  them  to  seal  up  doubtful 
ballots  and  place  them  in  the  hands  of  the  offi- 
cer to  whom  return  is  to  be  made,  without 
either  counting  or  rejecting  them. 

4.  Duties  of  Particular  Officers. —  In  New 
Hampshire,  in  an  election  held  for  the  choice 
of  a  representative  in  Congress  the  constitution 
prescribed  the  respective  duties  of  the  moder- 
ator and  town  clerk  at  the  town  meeting.  It 
is  the  duty  of  a  moderator  to  sort  and  count 
the  votes  given  in,  and  make  a  true  public 
declaration  thereof  in  the  meeting;  and  it  is 
the  duty  of  the  town  clerk  to  make  a  true  rec- 
ord and  return  of  the  same  to  the  secretary  of 
state  according  to  such  public  declaration. 
The  town  clerk's  duties  are  simply  those  of  a 
recording  officer,  and  he  has  no  power  with 
respect  to  counting  the  votes  or  determining 
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the  result.  If  the  moderator  makes  an  error 
in  a  count  and  declaration  of  votes  he  may 
correct  the  same  before  the  close  of  the  meet- 
ing in  a  supplementary  public  declaration,  but 
the  clerk  cannot  do  so  in  his  records  and  re- 
turn in  the  absence  of  correction  by  the  moder- 
ator. See  Felker  v.  Chesley,  66  N.  H.  381; 
Bell  v.  Pike,  53  N.  H.  474;  Opinion  of  Jus- 
tices, 53  N.  H.  640;  Hill  v.  Goodwin,  56  N.  H. 
441. 

5.  Presence  of  Representatives  of  Parties.  —  In 

Kentucky  the  statute  provided  that  each  politi- 
cal party  might  have  a  challenger,  who  should 
be  entitled  to  stay  in  the  voting  room  or  at  the 
door  thereof.  Another  section  of  the  statute 
provided  that  the  executive  committee  of  each 
party  might  designate  a  suitable  person  to  be 
present  at,  witness,  and  inspect  the  counting 
of  the  vote,  and  who  should  be  admitted  to  the 
polling  place.  In  Com.  v.  Miller,  98  Ky.  446, 
it  was  held  that  the  office  or  position  of  chal- 
lenger or  inspector  was  entirely  distinct,  and 
that  each  party  was  entitled  to  both  a  chal- 
lenger and  inspector. 

6.  Material  Irregularities. — Spencer  v.  Morev, 
Smith  El.  Cas.  437. 

7.  Immaterial  Irregularities  Not  Affecting'Count. 

—  Gause  v.  Hodges,  Smith  El.  Cas.  291;  Behr- 
ensmeyer  v.  Kreitz,  135  111,  591;  People  r. 
Lackett,  14  Mich.  320;  Atty.-Gen.  v.  Glaser, 
102  Mich.  396;  State  v.  Bernier,  (Minn.  iSSS) 
38  N.  W.  Rep.  368;  Hartzell  v.  Smith,  IS  Pa. 
Co.  Ct.  Rep.  551;  Ex  p.  Williams,  35  Tex. 
Crim.  Rep.  75. 

Count  by  Wrong  Person.  —  In  State  v.  Bernier, 
(Minn.  1888)  38  N.  W.  Rep.  368,  it  was  held 
that  the  fact  that  the  ballots  cast  at  a  village 
election  were  read  and  canvassed  by  the  clerk 
of  election,  and  not  by  the  judges,  was  no 
ground  for  declaring  the  election  invalid. 

Adding  Tally  Sheets  Without  Counting  the  Poll. 

—  In  Ex  p.  Williams,  35  Tex.  Crim.  Rep. 
75,  it  was  held  that  a  county  election  was  not 
rendered  invalid  because  the  commissioners* 
court  added  up  the  tally  sheets,  and  declared 
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place  fixed  by  law,  but  a  departure  from  the  statutory  requirements  in  this- 
respect  will  not  vitiate  an  election,  or  the  returns  from  a  particular  precinct,1 
unless  the  irregularities  afforded  an  opportunity  for  fraud  in  counting  the 
votes,  or  tampering  with  the  ballots,  and  the  proof  is  not  reasonably  clear  that 
the  count  was  honest  and  correct,  in  which  case  the  returns  should  be  rejected.2 
Candidate  Taking  Part  in  Count.  —  In  some  states  the  statute  expressly  prohibits 
any  candidate  from  taking  part  in  the  count  of  the  votes,  and  prescribes  a 
penalty  in  case  he  shall  do  so.  The  only  provision  of  this  sort  that  seems  to 
have  come  before  the  courts  for  construction  is  a  statute  of  Connecticut ,  in 
which  the  penalty  was  that  the  votes  cast  for  a  candidate  violating  the  prohi- 
bition should  be  void.3 


the  results,  without  counting  the  poll.  It  did 
not  appear  in  this  case  that  the  result  was 
different  from  that  declared. 

1.  Effect  of  Counting  Votes  at  Wrong  Time  or 
Place  —  Irregularity  Not  Fatal.  —  Behrensmeyer 
v.  Kreitz,  135  111.  591;  People  v.  Lackett,  14 
Mich.  320;  Atty.-Gen.  v.  Glaser,  102  Mich.  396. 

Illustrations  —  Place.  —  In  one  congressional 
case  from  Arkansas,  there  was  an  allegation 
that  the  ballot-boxes  of  one  county  had  been 
taken  from  the  county  to  Memphis,  in  Tennes- 
see, and  that  there  were  opportunities  to  tam- 
per with  them;  but,  as  it  was  admitted  that 
the  vote  was  returned  as  actually  cast,  the  re- 
turns were  received.  Gause  v.  Hodges,  Smith 
El.  Cas.  291. 

In  Tennessee  a  statute  provided  that  the  offi- 
cer or  person  holding  any  election  or  county 
office  should  compare  the  polls  at  the  court- 
house on  a  certain  day.  It  was  held  in  Puck- 
ett  v.  Springfield,  97  Tenn.  264,  that  returns 
were  not  rendered  invalid  because  of  the  fact 
that  the  polls  were  compared  at  some  other 
place  than  the  court-house,  where  there  was 
no  fraud  or  misconduct. 

A  Tennessee  statute  (Code  Tenn.,  M.  &  V., 
$  1068),  declared  that  when  an  election  should 
be  finished  the  returning  officer  and  judges 
should,  in  the  presence  of  such  electors  as 
might  choose  to  attend,  open  the  box  and  read 
aloud  the  names  of  the  persons  which  should 
appear  on  each  ballot.  In  U.  S.  v.  Brewer, 
139  U.  S.  278,  it  was  held  that  this  did  not  re- 
quire that  the  box  should  be  opened  and  the 
names  of  the  persons  appearing  on  each  ballot 
read  aloud,  at  the  place  where  the  election  was 
held,  and  did  not  prohibit  the  ballot  box  from 
being  removed  from  such  place  before  count- 
ing the  votes. 

Time.  —  In  Ex  p.  Williams,  35  Tex.  Crim. 
Rep.  75,  where  a  statute  provided  that  the 
votes  should  be  counted  after  the  close  of  the 
polls,  it  was  held  that  this  was  not  an  inhibi- 
tion against  a  count  before  the  close  of  the 
polls,  and  that  a  county  election  was  not  in- 
valid because  the  officers  began  to  count  the 
votes  before  the  polls  were  closed. 

In  Michigan  a  statute  provided  that  "  imme- 
diately on  closing  the  polls  the  board  should 
proceed  to  canvass  the  votes,  and  that  after 
the  count  of  the  tickets  or  ballots  should  be 
completed  the  result  should  be  "  immedi- 
ately "  publicly  declared.  In  Atty.-Gen.  v. 
Glaser,  102  Mich.  396,  the  court  held  that  the 
fact  that  the  board  did  not  complete  their 
count  of  the  vote  on  the  night  of  the  election, 
and  that  the  return  bore  date  the  next  day  was 
not  ground  for  rejecting  the  return.    It  was 
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said:  "  We  do  not  think  the  delay  in  can- 
vassing the  vote  should  result  in  disfranchise- 
ment of  the  volers.  It  would  be  a  dangerous 
rule  to  establish  that  the  board  of  election  in- 
spectors could  thwart  the  will  of  the  voters  by 
a  neglect  to  perform  the  duty  imposed  upon 
them  by  statute,  except  where  the  plain  pro- 
visions of  the  statute  require  it." 

2.  Fatal  Irregularities  as  to  Time  or  Place  of 
Counting.  —  In  a  case  from  Louisiana,  the  law 
required  the  votes  to  be  counted  by  the  com- 
missioners of  election,  at  the  place  of  the  elec- 
tion, immediately  upon  the  closing  of  the 
polls,  and  in  the  presence  of  the  voters;  and 
required  the  returns  to  be  made  within  twenty- 
four  hours  after  the  close  of  the  polls,  and  that 
tally-lists  and  lists  of  parties  voted  for  should  be 
kept.  At  the  close  of  the  election,  the  officers 
of  one  precinct  locked  up  the  ballot-boxes,  and 
went  with  them  to  the  county-seat  fifteen 
miles  away,  took  them  to  the  court-house, 
counted  a  while  that  night,  and  adjourned 
until  the  next  day.  They  completed  the  work 
on  that  day,  but  did  not  make  the  returns 
until  the  second  day  after  the  election.  They 
were  assisted  by  three  persons  in  keeping  the 
tally-lists,  which  were  kept  under  their  super- 
vision. The  returns  were  rejected,  on  account 
of  the  opportunity  for  fraud  which  such  con- 
duct afforded.  Spencer  v.  Morey,  Smith  El. 
Cas.  437. 

3.  Candidate  Taking  Part  in  Count  of  Votes  — 
Effect.  —  The  Connecticut  statute  referred  to 
provided  that  no  candidate  should  take  part  in 
the  count  of  the  votes  and  declared  that  any 
violation  of  such  provision  by  a  candidate 
should  "  render  the  votes  cast  for  him  void."' 
In  Grelle  v.  Pinney,  62  Conn.  478,  it  was  held 
that  this  rendered  void  only  those  votes  cast 
for  a  candidate  in  the  counting  of  which  he 
took  part,  and  did  not  invalidate  all  votes  cast 
for  him,  so  as  to  disqualify  him  from  holding 
the  office. 

What  Constitutes  Taking  Part  in  Count.  —  A 

candidate  does  not  take  part  in  the  count  of 
the  votes  within  the  meaning  of  such  a  prohi- 
bition by  simply  cutting  off  the  sides  of  a  few- 
envelopes  in  which  ballots  arc  inclosed,  with  a 
machine,  at  the  request  of  the  election  officers, 
to  illustrate  the  operation  of  the  machine. 
Grelle  v,  Pinney,  62  Conn.  478. 

But  it  is  not  necessary  that  the  candidate  to 
come  within  the  statute  shall  take  part  in  the 
counting  in  a  strict  sense.  In  the  case  just 
cited,  a  candidate  at  a  town  election,  held  at 
the  same  time  as  the  city  election,  while  acting 
as  counter  for  the  city  election,  counted  off  the 
envelopes  in  the  box,  including  both  the  town 
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Counting  Votes  in  Public.  —  The  statutes  sometimes  require  the  votes  to  be 
counted  or  canvassed  in  public,  but  it  has  been  held  that  a  failure  to  comply 
with  this  requirement  will  not  render  an  election  invalid,  in  the  absence  of 
fraud  or  prejudice.1 

c  Recount  by  Election  Officers.  —  In  the  absence  of  statutory 
authority,  when  the  election  officers  have  completed  the  count  of  the  votes, 
prepared  the  tally  sheets,  and  declared  the  result,  the  board  is  functus  officio, 
and  any  attempt  of  the  whole  or  any  part  of  the  board  to  re-assemble  and 
recount  the  votes,  and  give  a  different  statement,  is  illegal,  and  the  statement 
so  given  will  not  be  permitted  to  stand  as  against  the  one  regularly  made.2 

Express  Statutory  Provision  for  Recount.  —  In  some  states  the  statutes  Contain 

express  provisions  under  which  a  recount  may  be  ordered  by  the  court  on 
petition,  or  under  which  the  canvassing  board  may  require  corrections  to  be 
made,  but  this  is  generally  during  or  after  the  canvass  of  the  returns.3 


and  city  ballots,  and  rejected  those  that  were 
unsealed,  and  then  assisted  in  opening  the  en- 
velopes and  counting  the  city  ballots.  It  was 
held  that  he  took  part  in  the  count.  The  court 
said:  "  [He]  did  not  participate  in  the  par- 
ticular and  immediate  manipulation  of  the 
ballots  which  was  designed  to  arrive  at  nu- 
merical results,  but  he  did  participate  in  those 
manipulations  of  the  ballots  which  were  pre- 
liminary to  the  numerical  calculations.  He 
selected  envelopes  for  rejection.  He  removed 
ballots  from  envelopes.  He  assorted  ballots. 
These  acts  were  necessary  parts  of  the  general 
work  of  the  counters.  They  were  as  appro- 
priate to  the  act  of  counting,  and  as  essential 
to  the  process  of  arriving  at  a  determination  of 
the  contents  of  the  box,  as  the  subsequent 
manipulations  which  were  accompanied  by  the 
mental  process  of  enumeration.  What  is  per- 
haps still  more  significant  is,  that  these  acts 
afforded  [him]  every  opportunity  to  commit  a 
fraud  upon  the  ballots  and  thereby  to  influence 
the  result  which  they  recorded.  The  object  of 
the  statute  prescribing  a  penalty  for  a  candi- 
date taking  part  in  the  count  is  apparent.  Its 
object  is  to  prevent  fraud  by  removing  oppor- 
tunity for  its  commission.  If  its  language  is 
to  be  construed  as  embracing  only  those  acts 
of  a  counter  which  immediately  attend  the 
process  of  enumeration,  its  purpose  must 
largely  fail.  The  statute  must  be  construed 
in  the  light  of  its  manifest  purpose  and  with 
regard  to  the  remedy  sought  to  be  afforded  by 
it.  To  the  word  '  count  '  must  therefore  be 
given,  not  its  narrowest  and  most  technical 
meaning,  but  that  wider  meaning,  reasonably 
applied,  which  embraces  all  those  acts  of  the 
counter  which  are  within  the  natural  and 
proper  scope  of  his  duties,  and  which  bring  to 
him  any  opportunity  to  commit  a  fraud." 

1.  Requirement  of  Public  Count  or  Canvass.  — 
In  California  a  statute  provided  that  as  soon 
as  the  polls  should  be  finally  closed  the  judges 
should  immediately  proceed  to  canvass  the 
votes,  and  declared  that  the  "  canvass  must  be 
public,  in  the  presence  of  bystanders."  In 
Atkinson  v.  Lorbeer,  in  Cal.  419,  it  appeared 
that  the  election  board  removed  all  but  two 
bystanders  from  the  polling  place  and  locked 
the  door,  and  kept  it  locked  for  half  an  hour, 
during  which  time  some  of  the  members  of  the 
board  took  the  ballots  from  the  ballot  box  and 
counted  them.  No  fraud  was  shown,  and  the 
court  held  that  this  was  a  mere  irregularity 
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which  did  not  invalidate  the  votes  cast.  It 
was- said:  "  Where  the  failure  of  an  election 
board  to  comply  with  a  provision  is  of  such  a 
character  that  it  can  be  readily  shown  by  com- 
petent proof  that  no  fraud  was  committed,  and 
no  harm  done,  by  such  failure^  and  that  such 
proof  is  made,  then  the  vote  will  not  be  re- 
jected." 

2.  Election  Officers  Cannot  Recount  Votes.  — 

State  v.  Donnewirth,  21  Ohio  St.  216.  And 
see  State  v.  Knight,  6  Houst.  (Del.)  146;  Peo- 
ple v.  Board  of  Town  Canvassers,  (Supreme 
Ct.)  19  N.  Y.  Supp.  206;  Matter  of  Kline,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  672;  People  v. 
Devermann,  83  Hun  (N.  Y.)  181 ;  Roemer  v. 
Board  of  City  Canvassers,  90  Mich.  27. 

In  Louisiana,  when  the  election  was  con- 
tested upon  the  ground  that,  after  the  com- 
missioners had  made  their  report,  they 
proceeded  to  recount  the  votes,  and  found 
there  was  a  difference  which  changed  the  re- 
sult, it  was  held  that  as  it  did  not  appear  that 
the  mistake  was  in  the  first,  rather  than  the  sec- 
ond count,  full  effect  must  be  given  to  the 
original  returns.  Ramsey  v.  Callaway,  15  La. 
Ann.  464. 

The  official  count  will  be  presumed  to  be 
correct,  and  will  not  be  set  aside  in  a  contest, 
upon  evidence  of  a  difference  shown  by  a  sub- 
sequent unofficial  count  made  by  the  election 
officers,  unless  the  evidence  is  clear  that  the 
boxes  had  not  been  tampered  with;  and,  also, 
unless  the  subsequent  count  was  made  under 
circumstances  which  showed  clearly  that  the 
official  count  was  not  correct.  Gooding  v. 
Wilson,  Smith  El.  Cas.  79. 

In  New  York  it  was  provided. by  section  35, 
tit.  4,  c.  130,  of  the  Laws  of  1842,  that  the  in- 
spectors, as  soon  as  the  poll  of  an  election 
should  be  finally  closed,  should  proceed  to 
canvass  the  votes  cast.  By  the  same  section 
it  was  also  provided  that  such  canvass  should 
be  public,  and  should  not  be  adjourned  or 
postponed  until  it  should  be  fully  completed. 
In  In  re  Board  of  Canvassers,  (Supreme  Ct.) 
12  N.  Y.  Supp.  174,  it  was  held  that  after  the 
adjournment  of  the  board  of  inspectors  on 
election  night,  after  having  made  and  certified 
and  signed  the  statement  which  the  law  re- 
quired, their  functions  were  at  an  end,  and 
that  thereafter  they  had  no  power  whatever  to 
alter  such  statement,  or  to  add  thereto,  or  to 
attach  the  sample  ballots. 

3.  Express  Statutory  Provision.  —  See  infra. 
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3.  Returns  —  a.  In  General.  —  When  the  votes  have  been  counted,  it  is 
the  duty  of  the  election  officers  to  make  returns  of  the  result  to  the  proper 
officer  or  board.  In  doing  so,  care  should  be  taken  to  comply  strictly  with 
the  statutory  requirements,  though  a  failure  to  do  so  will  not  necessarily  vitiate 
the  returns.1 

The  Custody  of  Returns  is  determined  entirely  by  the  provisions  of  the  particular 
statute.* 

b.  Irregularities  in  General.  —  It  may  be  laid  down  as  a  general 
rule,  that  mere  irregularities  in  returning  the  ballots  and  poll  lists  will  not 
vitiate  the  returns  in  the  absence  of  fraud  or  prejudice.3  But  the  courts  have 
not  always  agreed  as  to  what  constitutes  such  an  irregularity  within  this  rule. 

Classification  of  Irregularities.  —  Irregularities  which  may  affect  the  validity  of 
the  returns  may  be  divided  into  three  general  classes.  The  first  has  reference 
to  the  execution  of  the  return,  its  form,  authentication,  and  signature.  The 
second  has  reference  to  the  time  in  which  they  should  be  made,  and  the  effect 
■of  the  delay.  The  third  has  reference  to  the  manner  of  forwarding  the  returns, 
and  the  effect  of  improperly  forwarding  them. 

c.  Execution  and  Form  of  Returns  —  (i)  In  General.  —  Returns 
should  state  all  the  facts  required  by  the  statute,  and  in  the  form  required,  and 
they  ought  not  to  state  other  and  unnecessary  facts.  They  will  not  be  vitiated 
by  immaterial  irregularities  in  their  execution,  nor  by  informality,  if  from  the 
whole  return,  including  accompanying  documents,  the  result  of  the  election 
can  be  clearly  ascertained  and  determined.4    Material  irregularities,  however, 

this  section,  Returns — Correction  of  Returns; 
Recount  and  Recanvass. 

1.  Returns.  —  In  counting  votes  and  certify- 
ing the  result  it  is  the  duty  of  election  officers 
to  certify  the  aggregate  number  of  votes  cast 
for  each  person  voted  for,  but  it  is  not  part 
of  their  duty  to  certify  that  a  certain  person 
received  a  specified  number  of  votes  as  a  Demo- 
crat and  a  certain  number  as  a  People's  Inde- 
pendent, etc.,  and  such  certification  has  no 
force  or  effect.  State  v.  Stein,  35  Neb.  848, 
866,  867. 

Consolidation  of  Returns  from  Different  Pre- 
cincts. —  In  the  absence  of  statutory  provision 
therefor,  the  returns  from  the  different  pre- 
cincts in  a  township  need  not  be  consolidated. 
Belknap  v.  Board  of  State  Canvassers,  95 
Mich.  155. 

2.  Custody  of  Returns.  —  A  statute  which  re- 
quires inspectors  to  canvass  the  votes  of  an 
election  and  "  make  due  returns  of  the  same 
to  the  county  commissioners  of  the  county  in 
■which  the  election  was  held,"  imposes  thereby 
upon  such  commissioners  the  duty  of  receiv- 
ing and  keeping  the  returns  in  their  official 
custody,  as  records  of  the  result  of  the  elec- 
tion.   Franklin  County  v.  State,  24  Fla.  55. 

3.  Mere  Irregularities  Do  Not  Vitiate  Returns 
—  England.  —  Taunton  Case,  1  Peckw.  Eng. 
El.  Cas.  406. 

United  States.  —  Piatt  v.  Good,  Smith  El. 
Cas.  650;  Mallory  v.  Merrill,  CI.  &  H.  El.  Cas. 
328;  Easton  v.  Scott,  CI.  &  H.  El.  Cas.  272; 
Clark  v.  Hall,  I  Bart.  El.  Cas.  215. 

Arkansas.  —  Powell  v.  Holman,  50  Ark.  85. 

California.  —  Preston  v.  Culbertson,  58  Cal. 
198. 

Colorado.  —  Kellogg  v.  Hickman,  12  Colo. 
256. 

Florida.  —  State  v.  Board  of  State  Canvass- 
ers, 17  Fla.  29. 

Illinois.  —  People    v.    Ruyle,    91    111.  525; 
Beardstown  v.  Virginia,  76  111.  34. 
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Indiana.  —  Mustard  v.  Hoppess,  69  Ind.  324. 

Iowa.  —  Dishon  v.  Smith,  10  Iowa  212. 

Kansas.  —  Gilleland  v.  Schuyler,  9  Kan.  587; 
State  v.  Sillon,  24  Kan.  13;  Privett  v.  Stevens, 
25  Kan.  275. 

Louisiana.  —  Weber  v.  Wilton,  29  La.  Ann. 
610. 

Maine.  —  Opinion  of  Justices,  70  Me.  560. 
Michigan.  —  Atty.-Gen.  v.  Glaser,  102  Mich.' 
396- 

Montana.  —  Slate  v.  Board  of  Canvassers, 
13  Mont.  23. 

Nevada.  — Stinson  v.  Sweeney,  17  Nev.  309. 

New  York.  —  Exp.  Heath,  3  Hill  (N.  Y.)  42; 
Haywood  v.  Beers,  N.  Y.  Cont.  El.  Cas.  180. 

Ohio.  —  Lehman  v.  McBride,  15  Ohio  St.  573; 
Dalton  v.  State,  43  Ohio  St.  652. 

Oregon.  —  Day  v.  Kent,  I  Oregon  123; 
Cresap  v.  Gray,  10  Oregon  345. 

I'ennsylvatiia.  —  Hulseman  v.  Rems,  41  Pa. 
St.  396. 

Texas.  —  Fowler  v.  State,  68  Tex.  30. 

4.  Execution  and  Form  of  Returns  —  Mere 
Irregularities  Do  Not  Vitiate.  —  Easton  v.  Scott, 
CI.  &  H.  El.  Cas.  272;  State  v.  Board  of 
County  Canvassers,  17  Fla.  9;  Rich  v.  Board 
of  State  Canvassers,  100  Mich.  453;  Ex  p. 
Heath,  3  Hill  (N.  Y.)  42;  State  v.  Board  of 
Canvassers,  13  Mont.  23;  Com.  v.  Fletcher, 
180  Pa.  St.  456;  Dunn's  Election,  19  Pa.  Co. 
Ct.  Rep.  146;  Fowler  v.  State,  63  Tex.  30.  See 
State  v.  Board  of  Councilmen,  (N.  J.  1894)  30 
Atl.  Rep.  430.  And  see  the  cases  cited  infra 
in  this  note. 

Illustrations  —  Giving  Number  of  Votes  in 
Figures.  —  Setting  down  the  number  of  votes 
for  each  candidate  in  figures  will  be  sufficient, 
although  the  law  required  them  to  be  in  writ- 
ing.   Easton  v.  Scott,  CI.  &  H.  El.  Cas.  273. 

Variance  Between  Duplicate  Returns.  —  When, 
by  law,  duplicate  returns  were  to  be  made,  of 
which  one  was  to  be  sent  to  the  judge,  and  the 
other  to  the  clerk,  and  there  was  a  slight 
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will  vitiate  them.1 

Surplusage.  —  If  the  returns  are  irregular  in  stating  facts  not  required  by  the 
statute,  this  will  not  render  them  invalid,  for  the  unnecessary  statements  may 
be  treated  as  surplusage.3 

Presumption.  —  The  presumption  is  in  favor  of  the  validity  of  the  returns,  in 
the  absence  of  evidence  showing  that  they  were  not  executed  in  compliance 
with  the  law."'1 

(2)  Accompanying  Documents  —  (a)  Failure  to  Send  Required  Documents.  —  The  fact 
that  all  the  documents  required  by  law  to  be  sent  to  the  canvassing  board  do 
not  accompany  the  returns,  will  not  vitiate  them,  if  those  which  are  sent  are 
sufficiently  definite  to  enable  the  board  to  ascertain  the  results.4 

(b)  Sending  Informal  Documents.  —  And  where  the  return  itself  is  proper,  but  it 
is  accompanied  with  other  informal  documents,  this  will  not  be  ground  for 
treating  the  whole  returns  as  informal.5 


'mmaterial  variation,  it  was  held  not  to  be 
sufficient  to  warrant  a  board  of  canvassers  in 
rejecting  the  vote.  State  v.  Board  of  County 
Canvassers,  17  Fla.  9. 

Separate  Papers  Not  Attached.  —  The  fact  that 
the  judges  and  clerks  made  out  the  returns  on 
separate  pieces  of  paper  and  forwarded  them, 
without  attaching  them  together  in  any  man- 
ner does  not  render  the  returns  invalid.  Pri- 
vett  v.  Stevens,  25  Kan.  275. 

Meeting  on  Other  Day  than  Fixed  by  Statute. 
—  In  Pennsylvania ,  when  the  return  judges  met 
on  a  day  different  from  that  fixed  by  law,  it  was 
held  not  to  avoid  the  return.  Hulseman  v. 
Rems,  41  Pa.  St.  396. 

Other  Illustrations.  —  Where  the  law  required 
poll  books  of  elections  held  in  a  company,  in 
the  military  service,  to  designate  the  company 
and  regiment  in  which  the  election  was  held, 
it  was  decided  that  it  was  not  necessary  to 
specify  the  arm  of  the  service  to  which  the 
regiment  belonged,  nor  that  it  was  a  regiment 
belonging  to  the  state,  as  that  would  be  pre- 
sumed, and  the  defect  in  failing  to  state  the 
arm  of  the  service  was  not  one  of  substance. 
Lehman  v.  McBride,  15  Ohio  St.  573. 

When  the  returns  did  not  show  the  town  in 
which  the  election  for  a  removal  of  the  county- 
seat  was  held,  but  they  were  accompanied  by 
poll  books  in  which  the  caption  showed  that 
fact,  it  was  held  that  the  informality  did  affect 
the  returns.     Dishon  v.  Smith,  10  Iowa  212. 

When  the  certificate  of  the  ward  officers  did 
not  give  the  majorities  of  the  different  candi- 
dates, but  they  attached  the  district  returns, 
and  referred  to  them  for  that  purpose,  it  was 
held  that  this  informality  did  not  vitiate  the 
returns.    Exp.  Heath,  3  Hill  (N.  Y.)  42. 

And  in  another  such  case,  where  the  tally- 
sheets,  which  were  a  part  of  the  returns, 
showed  the  number  of  votes,  it  was  held  that 
it  was  competent  to  count  the  votes,  as  shown 
by  the  two  documents.  People  v.  Ruyle,  91 
111.  525. 

Where,  after  showing  the  number  of  ballots 
for  the  various  officers  to  be  elected,  the  re- 
turns stated  that  the  same  number  were  cast 
for  a  certain  place  for  county-seat,  it  was  held 
to  be  sufficiently  definite  to  show  that  all  the 
votes  were  cast  for  the  place.  State  v.  Bailey, 
7  Iowa  390. 

It  has  also  been  held  that  the  fact  that  the 
heading  of  the  poll  book  is  not  filled  up,  or 
that  the  blank  in  the  certificate  showing  the 
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aggregate  number  of  votes  is  not  filled, 
does  not  invalidate  the  poll  book.  State  v. 
Sillon,  24  Kan.  13. 

And  it  has  been  held  that  the  fact  that  the 
returns  were  partially  made  out  upon  blanks 
made  for  reports  to  a  party  political  organiza- 
tion did  not  vitiate  them.  Dalton  v.  State,  43 
Ohio  St.  652. 

1.  Material  Irregularities.  — Thus,  it  has  been 
held  that  a  statement  from  a  town  meeting 
which  showed  that  certain  persons  were 
elected  without  showing  that  they  received  a 
majority  of  the  votes,  or  that  the  voting  was 
by  ballot,  was  not  sufficient.  Hall  v.  Man- 
chester, 39  N.  H.  295. 

It  has  also  been  held  that  a  statement 
signed  by  an  individual  without  showing  his 
official  position,  or,  in  case  of  a  town  meeting, 
that  it  was  a  copy  of  the  town  records,  is  in- 
sufficient. Luce  v.  Mayhew,  13  Gray  (Mass.)  S3. 

Showing  Votes  of  Parties.  —  That  the  returns 
should  show  the  votes  of  parties,  as  well  as 
the  votes  for  candidates,  see  Nomination  of 
McKinley-Citizens  Party,  6  Pa.  Dist.  Rep.  109. 

2.  Statement  of  Unnecessary  Facts  Treated  as 
Surplusage.  —  Ex  p.  Heath,  3  Hill  (N.  Y.)  42. 

3.  Presumption.  —  Thus  where  a  statute  re- 
quires returns  to  be  prepared  without  recess  or 
adjournment,  it  will  be  presumed  that  the 
requirement  was  observed,  in  the  absence  of 
any  showing  as  to  when  they  were  made.  Gid- 
dings  v.  Wells,  99  Mich.  221. 

4.  Failure  to  Send  Required  Documents.  —  Day 
v.  Kent,  1  Oregon  123;  State  v.  Board  of  State 
Canvassers,  17  Fla.  29;  Beardstown  v.  Virginia, 
76  111.  34;  Lynch  v.  Chalmers,  2  Ellsw.  El. 
Cas.  338;  State  v.  Mason,  44  La.  Ann.  1065; 
Fowler  v.  State,  68  Tex.  30. 

5.  Sending  Informal  Documents.  —  Follett  v. 
Delano,  2  Bart.  El.  Cas.  113;  Howard  v. 
Shields,  16  Ohio  St.  184.  In  these  cases  it  was 
held,  where  the  county  officers  were  to  make 
out  the  county  abstracts  from  the  tally  sheets 
of  the  precincts,  and  the  poll  books  were  shown 
to  be  informal,  that  this  would  not  warrant  the 
inference  that  the  tallys  heets  were  informal, 
or  theTeturns  based  upon  them  incorrect. 

In  Stockton  v.  Powell,  29  Fla.  1  it  was  held 
that  the  fact  that  a  canvassing  board  had  be- 
fore it,  when  making  a  canvass  of  the  votes 
cast  at  an  election,  not  only  the  returns 
properly  made  under  the  statute,  but  also  a 
duplicate  return  which  the  law  did  not  require 
to  be  made,  was  immaterial. 
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(3)  Uncertainty  in  the  Returns.  —  A  return  may  be  so  uncertain  as  to  be  of 
no  validity,  —  as  where  it  fails  to  show  for  what  office  votes  given  for  an 
individual  were  cast.1  But  if,  from  the  returns,  and  all  the  documents  required 
by  law  to  be  sent  to  the  board,  and  which  are  sent,  the  number  of  votes  for 
each  candidate  can  be  determined,  the  returns  should  not  be  rejected.2 

(4)  Returns  Made  from  Improper  Data.  —  Where  the  certificate  shows  that 
the  returns  or  abstracts  are  not  based  upon  the  proper  precinct  returns,  the 
votes  and  returns  of  the  county  should  be  rejected.3 

(5)  Some  of  the  Precincts  Not  Counted.  —  If  there  is  no  evidence  of  fraud, 
the  returns  from  a  county  or  district  are  not  to  be  rejected  upon  proof  that  the 
officers  of  some  of  the  precincts  sent  in  no  returns;  but  in  such  a  case,  the 
returns  will  stand,  and  proof  of  other  votes  from  the  other  precincts  will  be 
allowed.4    It  is  otherwise  in  the  case  of  fraud.5 

(6)  Signature  and  Certificate  —  (a)  Necessity.  —  In  some  cases  it  has  been 
held  that  returns  should  not  be  rejected  merely  for  want  of  the  signatures  or 
certificate  required  by  law.6  The  weight  of  authority,  however,  is  to  the  effect, 
that  the  law  requiring  returns  to  be  certified  to,  or  signed  or  attested  by  the 
officers  making  them,  is  mandatory;  and  that  a  return  not  thus  authenticated 
cannot  be  received  in  a  contest,  or  by  the  canvassers.7 


1.  Uncertainty  Vitiating  Returns.  —  Moore  v. 
Kessler,  59  Ind.  152;  State  v.  Board  of  Can- 
vassers, 13  Mont.  23. 

2.  Vote  Determinable  from  Return  and  Docu- 
ments.—  Where  the  number  of  votes  cast  for 
the  candidate  whose  name  appears  first  on  the 
returns  is  shown,  and  ditto-marks  are  placed 
opposite  the  next  name,  this  will  warrant  the 
canvassing  board  in  giving  them  the  same 
number  of  votes  as  the  first  name;  and  where 
a  few  votes  were  given  for  a  number  of  differ- 
ent persons,  but  if  all  added  together  and  de- 
ducted from  the  highest  candidate  would  not 
change  the  result,  the  fact  that  such  a  number 
is  given  in  the  return  as  "  scattering  "  will  not 
authorize  the  rejection  of  the  return.  Opinion 
of  Justices,  70  Me.  560;  Prince  v.  Skillin,  71 
Me.  361,  36  Am.  Rep.  325. 

Inspection  of  Ballots.  —  When  the  tall)-  sheets 
did  not  show  what  offices  the  votes  were  cast 
for,  but  by  law  the  ballots  were  required  to 
be  sent  up  with  the  returns,  and  this  was  done, 
it  was  held  not  to  be  proper  to  reject  the  re- 
turns, since  this  defect  could  be  cured  by  an 
inspection  of  the  ballots.  Lynch  v.  Chalmers, 
2  Ellsw.  El.  Cas.  33S. 

3.  Returns  Made  from  Improper  Data.  —  Thus, 
when  the  certificate  showed  that  the  county 
abstract  was  based  upon  affidavits  from  the 
officers  of  a  part  of  the  precincts,  and  that  the 
returns,  poll  boyks,  tally  sheets,  and  ballots 
had  been  stolen  from  his  office,  it  was  held 
that  such  certifi:ate  gave  no  evidence  of  its 
correctness.  Gause  v.  Hodges.  Smith  El.  Cas. 
299.  And  where  the  state  law  required  the 
county  canvassers  to  forward  to  the  state 
board  the  returns,  poll  lists,  and  all  papers 
relating  to  the  election  at  the  various  pre- 
cincts, and  they  merely  sent  a  statement  of 
the  result,  and  the  state  board  acted  upon  this 
only,  it  was  held  that  the  certificate  was  worth- 
less, and  that  the  party  relying  upon  the  vote 
must  prove  it  aliunde.  Smalls  v.  Tillman,  2 
Ellsw.  El.  Cas.  432. 

In  a  case  where  the  ballot  boxes,  tally 
sheets,  and  returns  from  a  precinct  had  never 
been  in  the  custody  of  the  clerk  of  the  court, 
who  was  their  proper  custodian,  a  return  pro- 


duced from  one  of  the  precinct  officers  was 
held  not  entitled  to  be  counted.  Spencer  v. 
Morey,  Smith  El.  Cas.  437. 

4.  Some  Precincts  Not  Counted.  —  Bisbee  v. 
Hull,  1  Ellsw.  El.  Cas.  315;  Ex  f.  Heath,  3 
Hill(X.  Y.)42;  Myers  Case,  N.  Y.  Cont.  El. 
Cas.  14. 

The  votes,  when  ascertained  from  the  miss- 
ing precincts,  will  be  counted  wherever  a  valid 
election  was  held.  Mallorv  v.  Merrill,  CI.  & 
H.  El.  Cas.  32S;  Bourland  V.  Hildreth,  26  Cal. 
161.  See  People  v.  Kilduff,  15  111.  492,  60  Am. 
Dec.  769;  Ex  p.  Reid,  50  Ala.  439;  Govan  v. 
Jackson,  32  Ark.  553. 

5.  In  the  Case  of  Fraud.  —  Thus,  where  the 
county  canvassers  had  rejected  the  votes  of 
three  of  the  five  precincts  of  the  county,  and 
had  returned  the  votes  from  one  of  the  other 
precincts  incorrectly,  this  was  held  to  be  such 
evidence  of  fraud  as  to  render  the  county  re- 
turn worthless.  Xiblack  v.  Walls,  Smith  El. 
Cas.  101. 

6.  Want  of  Signatures  on  Certificate  —  View 
that  Returns  Should  Be  Received. —  In  the  case 

of  Butler  Lehman,  1  Bart.  El.  Cas.  353,  the 
committee  refused  to  reject  the  returns  because 
not  signed  by  the  judge  as  required  by  law: 
and  the  Xew  York  Assembly,  in  the  case  tf 
Haywood  v.  Beers,  X.  Y.  Cont.  El.  Cas.  1S0, 
held  that  the  statute  requiring  the  poll-beck 
to  be  signed  is  directory  only,  and  that  the  re- 
turn would  not  be  rejected  for  the  want  of  the 
signature,  in  the  absence  of  proof  of  error. 

In  XcvaJa  it  was  held  that  where  there  was 
no  question  as  to  the  correctness  of  the  returns, 
or  of  the  qualifications  of  the  officers  or  voters, 
the  return  would  not  be  rejected  for  lack  of  a 
certificate.      Stinson  Sweeney,    17  Xev. 

3«9- 

7.  Weight  of  Authority  that  Returns  Should  Be 
Rejected  —  United  States.  —  Jackson* v.  Wayne, 
CI.  it  H.  El.  Cas.  47;  Chrisman  v.  Anderson, 
1  Hart.  El.  Cas.  32S;  Barnes  v.  Adams,  2  Bait. 
El.  Cas.  760;  Xiblack  v.  Walls,  Smith  El.  Cas. 
101 ;  Bisbee  v.  Finlcy,  6  Cong.  El.  Cas.  193. 

Illinois. —  People  -■.  Xordheim,  99  111.  553; 
Lawrence  County  v.  Schmaulhausen ,  123  111. 
321- 
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(b)  Sufficiency  —  an.  In  General.  —  When  a  signature  is  required,  it  is  safe 
to  say  that,  in  so  far  as  the  question  what  constitutes  a  signature  is  con- 
cerned, —  that  is,  the  use  of  initials,  a  mark,  etc.,  — the  signing  of  election 
returns  is  governed  by  the  same  rules  as  the  signing  of  any  other  papers.1 
Election  officers  may  sign  returns  by  their  mark.8 

66.  Persons  Signing.  —  Where  the  statute  requires  the  election  to  be  presided 
over  by  one  or  more  officers,  and  the  return  is  not  signed  by  any  of  them,  or 
according  to  some  of  the  cases  by  all  of  them,  they  will  be  rejected.3  It  is 
held  in  some  cases,  however,  that  where  they  are  signed  by  a  majority  of  the 
board,  they  should  not  be  rejected  because  all  did  not  join.4  Where  the 
return  is  signed  by  the  proper  officer,  the  signatures  of  other  persons  will  not 
vitiate  it.5 

cc  Presumption  of  Official  Character.  —  Where  the  statute  authorizes  the 
selection  of  presiding  officers  by  the  voters,  in  case  of  the  absence  of  the 
regular  officer,  and  no  certificate  of  any  other  officer  is  required  to  show  their 
appointment,  and  the  poll-books  are  signed  by  persons  other  than  the  regular 
officers,  and  they  are  shown  by  the  returns  to  have  been  sworn  and  to  have 
acted,  they  will  be  presumed  to  have  been  properly  appointed  by  the  voters.6 
But  if  a  certificate  is  required  to  show  their  appointment,  a  return  signed  by 
persons  pretending  to  act,  not  accompanied  by  such  certificate,  will  not  be 
received.7 

dd.  Informality  of  Certificate.  —  While  the  lack  of  a  certificate  may  vitiate 
the  return,  the  wording  is  not  material  if  it  can  be  understood.  It  has  been 
held  that  a  statute  providing  that  the  certificate  shall  be  in  a  certain  form  is 
only  directory;  and  that  if,  from  the  whole  return,  the  aggregate  of  the  votes, 
and  the  number  cast  for  each  candidate,  can  be  understood,  the  lack  of 
formality  will  not  be  ground  for  rejecting  the  returns.8  A  certificate  is  a 
nullity,  however,  if  there  are  omissions  rendering  it  unintelligible,  as  where  it 
fails  to  give  the  name  of  the  person  who  received  the  highest  number  of  votes.9 

(7)  Returns  in  Obedience  to  Writ  of  Mandamus.  —  The  fact  that  a  return  has 
been  made,  in  obedience  to  orders  of  the  court  in  a  mandamus  proceeding, 
does  not  affect  its  validity ;  and  this  is  true,  regardless  of  the  question  of  the 


Maine. — Opinions  of  Justices,  68  Me.  582; 
Opinion  of  Justices,  70  Me.  560. 

North  Carolina.  —  Perry  v.  Whitaker,  71  N. 
Car.  475. 

Oregon.  — Simon  v.  Durham,  10  Oregon  52. 

1.  Sufficiency  of  Signature.  —  See  the  title 
Signature,  and  references  there  given. 

2.  Signing  by  Mark  Sufficient.  —  Smith  v. 
Shelley,  2  Ellsw.  El.  Cas.  18. 

3.  Returns  Not  Signed  by  Proper  Officers.  — 
"Where  an  election  was  required  to  be  presided 
•over  by  three  magistrates,  and  the  return  was 
signed  by  but  one  magistrate  and  by  two  other 
persons,  it  was  rejected.  Jackson  v.  Wayne, 
CI.  &  H.  El.  Cas.  247. 

It  was  also  so  held  where  the  county  return 
was  signed  by  a  judge  only,  when  the  statute 
required  it  to  be  signed  by  the  county  judge, 
the  circuit  clerk,  and  a  justice  of  the  peace. 
Niblack  v.  Walls,  Smith  El.  Cas.  103. 

4.  McCabe  v.  Arcularius,  N.  Y.  Cont.  El. 
Cas.  333;  Opinion  of  Justices,  70  Me.  560; 
State  v.  Board  of  State  Canvassers,  17  Fla.  29. 

But  When  Only  a  Minority  Sign  It,  it  is  insuffi- 
cient.   Perry  v.  Whitaker,  71  N.  Car  475. 

5.  Joinder  of  Other  Persons  With  Proper  Officers. 
—  Taunton  Case,  1  Peckw.  Eng.  El.  Cas.  406. 
Where  there  was  an  election  held  in  a  county, 
and  the  law  provided  that  the  inspector  and 
judges,  or  any  two  of  them  from  each  precinct, 


should  meet  with  the  county  auditor,  and  can- 
vass the  vote  of  the  precinct,  the  inspectors  of 
all  the  precincts  met  with  the  auditor,  and 
canvassed  the  votes  of  the  whole  county,  and 
joined  in  the  returns.  It  was  held  this  was 
the  same  as  though  an  inspector  from  each 
precinct  had  met  the  auditor  alone,  and  made 
the  canvass,  and  that,  as  this  would  have  made 
a  quorum  of  the  board  from  each  precinct,  the 
action  was  legal.  Mustard  v.  Hoppess,  69 
Ind.  324. 

6.  Presumption  of  Official  Character  of  Signers. 

—  Patton  v.  Coates,  41  Ark.  ill. 

7.  McKinney  v.  O'Connor,  26  Tex.  5. 

8.  Informality  in  Certificate  Does  Not  Vitiate 
Return.  —  Mallory  v.  Merrill,  CI.  &  H.  El.  Cas. 
328;  Clark  v.  Hall,  1  Bart.  EL  Cas.  215;  State 
v.  Sillon,  24  Kan.  13;  Ex  p.  Heath,  3  Hill  (N. 
Y.)  42. 

When  the  law  required  the  county  commis- 
sioners to  make  out  and  certify  the  county 
returns,  and  that  their  certificate  should  be 
attested  by  the  clerk,  and,  instead  of  attesting 
a  certificate  of  the  commissioners,  he  added  a 
formal  certificate  of  his  own  over  his  official 
seal,  it  was  held  that  this  did  not  justify  the 
rejection  of  the  return.  Piatt  v.  Good,  Smith 
El.  Cas.  650. 

9.  Fatal  Omissions.  —  State  v.  Knight,  6 
Houst.  (Del.)  146. 
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jurisdiction  of  the  court  making  the  order  requiring  the  canvass.  The  tribunal, 
however,  before  which  the  contest  is  pending,  can  examine  the  returns  and  the 
reason  for  rejecting  them,  and  decide  on  the  evidence  presented  before  it.1 

(8)  Correction  of  Returns.  —  While  the  returns  are  still  in  the  hands  of  the 
returning  officer,  he  ma)'  correct  them.2  But  after  they  have  passed  from  his 
hands,  and  especially  after  the  time  for  making  the  return  has  expired,  he  can- 
not send  in  another  return.3 

statutory  Provisions.  —  In  many  of  the  states  there  are  statutory  provisions  for 
the  correction  of  returns.  In  some  states  it  is  made  the  duty  of  any  can- 
vassing board  to  permit  informalities  in  the  execution  of  returns,  or  in  certifi- 
cates, to  be  corrected ;  and  in  some  states  they  are  required  to  send  for  the 
precinct  officers,  and  compel  them  to  make  the  proper  corrections,  where  the 
irregularity  is  such  that  the  votes  cannot  otherwise  be  counted.4  The  court 
ma)'  compel  a  correction  when  the  officers  refuse  to  comply  with  the  statute.5 


1.  Returns  in  Obedience  to  Writ  of  Mandamus. 

—  Thus,  where  the  sole  ground  for  the  rejec- 
tion of  the  vote  of  the  county  was,  that  no  re- 
turn had  been  received  from  one  of  its  precincts 
by  the  county  board,  and  the  Supreme  Court 
of  the  state  had  compelled  a  recanvass  of  the 
vote,  the  committee  in  a  congressional  case, 
without  determining  the  question  of  the  juris- 
diction of  the  court,  held  that  the  reason 
alleged  by  the  board  was  insufficient,  and 
counted  the  votes;  and  when  there  were  un- 
assailable returns  before  the  committee,  which 
the  county  board  had  at  first  refused  to  count, 
but  had  been  compelled  to  canvass  by  man- 
damus, it  was  held  that,  as  they  were  unas- 
sailed  before  the  committee,  they  must  be 
counted.    Bisbee  v.  Hull,  I  Ellsw.  El.  Cas.  315. 

2.  Correction  of  Returns  —  While  in  Hands  of 
Returning  Officer. — Bedfordshire  Case,  I  Luders 
Eng.  El.  Cas.  355. 

3.  After  Leaving  Hands  of  Returning  Officer.  — 
Gause  v.  Hodges,  Smith  El.  Cas.  291. 

In  Massachusetts,  however,  where  the  election 
officers  had  ten  days  in  which  to  make  up 
the  returns  of  an  election  for  representative  in 
Congress,  it  was  held  that,  if  they  had  made 
an  erroneous  return,  they  might  amend  the  re- 
turn if  the  error  was  discovered  within  that 
time.  Com.  v.  Mayor,  etc.,  Thatch.  Crim. 
Cas.  (Mass.)  298. 

In  Missouri  it  was  held  that,  although  the 
mistake  might  be  seen  by  the  canvassing 
officer  by  comparing  the  certificates  with  the 
tally  sheets  and  poll-books  from  the  precincts, 
he  must  certify  the  results  from  the  certificates 
alone,  and  cannot  correct  the  mistake  by  the 
other  documents.    State  v.  Trigg,  72  Mo.  365. 

New  York.  —  The  charterof  Kingston,  N.  Y., 
provided  that  the  polls  for  the  election  of 
aldermen  should  close  at  five  o'clock  in  the 
afternoon,  and  that  the  inspectors  of  the  elec- 
tion should  then  forthwith,  without  adjourn- 
ing, canvass  the  votes  received  by  them,  and 
certify  and  declare  the  result,  and  should  file 
their  statement  or  certificate  on  the  same  day, 
or  the  next,  with  the  city  clerk.  In  Halloran 
v.  Carter,  (Supreme  Ct.)  13  N.  Y.  Supp.  214,  it 
appeared  that  at  an  election  for  aldermen  the 
inspectors  canvassed  the  votes  at  the  close  of 
the  poll,  and  without  adjouraing,  and  made 
and  signed  a  statement  and  certificate  of  the 
result,  and  on  the  next  day  filed  the  same  with 
the  city  clerk.  The  day  after  it  was  filed  two 
of  the  inspectors  made  and  filed  with  the 
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city  clerk  a  paper  purporting  to  be  a  statement 
and  certificate  of  their  canvass  giving  a  different 
result.  It  was  held  that  the  certificate  made 
the  evening  after  the  polls  closed  was  the  legal 
return,  and  that  the  paper  afterwards  made 
and  filed  was  a  nullity. 

4.  Statutes  Allowing  Corrections.  —  State  v. 
Baker,  38  Wis.  71;  Piatt  v.  Good,  Smith  El. 
Cas.  650;  People  v.  Nordheim,  99  111.  553; 
Rounds  v.  Smart,  71  Me.  380;  Opinion  of  Jus- 
tices, 70  Me.  560;  Rich  v.  Board  of  State  Can- 
vassers, 100  Mich.  453;  McKinney  v.  Peers. 
91  Va.  684;  People  v.  Board  of  County  Can- 
vassers, 129  N.  Y.  469. 

Under  Laws  1842,  c.  130,  tit.  5,  §  15,  it  was 
provided:  "If,  upon  proceeding  to  canvass 
the  votes,  it  shall  clearly  appear  to  the  can- 
vassers that  in  any  statement  produced  to 
them  certain  matters  are  omitted  in  such  state- 
ment, which  should  have  been  inserted,  or* 
that  any  mistakes  which  are  clerical  merely 
exist,  they  shall  cause  the  said  statement  to  be 
sent  by  one  of  their  number  to  the  town  or 
ward  inspectors,  *  *  *  to  have  the  same 
corrected."  In  In  re  Board  of  Canvassers, 
(Supreme  Ct.)  12  N.  Y.  Supp.  174,  it  was  held 
that  the  omission  or  clerical  error  intended  by 
this  statute  was  only  one  appearing  upon  the 
face  of  the  statement,  and  interfering  with  the 
estimate  by  the  board  of  canvassers  of  the  vote 
of  the  county  ;  and  that  the  failure  to  attach 
sample  ballots  as  required  by  statute  was  not 
such  an  omission  as  would  authorize  the  board 
of  canvassers  to  return  the  statement  to  the- 
board  of  inspectors. 

5.  Power  of  Court  to  Compel  Correction.  —  Rich 
v.  Boaid  of  State  Canvassers,  100  Mich.  453; 
People  v.  Board  of  County  Canvassers,  129  N. 
Y.  469;  Matter  of  Stewart,  24  N.  Y.  App.  Div. 
201,  155  N.  Y.  545;  In  re  Election  of  Alderman, 
(Supreme  Ct.)  49  N.  Y.  Supp.  241. 

See  infra,  this  title,  Remedies  in  Election 
Cases  —  Alana'amus. 

In  New  York,  where  the  statute  (Laws  1896, 
c.  909,  §  10)  provides  that  the  ballots  should 
be  returned  to  the  boxes  after  certification  of 
the  result  by  the  inspectors,  and  that  the  boxes 
might  be  opened  and  their  contents  examined 
on  the  order  of  the  supreme  court  or  a  justice 
thereof,  it  was  held  that  a  candidate  could  not 
procure  an  examination  of  the  ballots  on  mere 
motion.  Matter  of  Election,  etc.,  18  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  391. 

Under  Laws  N.  Y.  1S92,  c.  6So,§  133,  author- 
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Correction  by  Tribunal  Trying  Contest.  —  When  canvassing  boards  have  power  to 
correct  the  substance  of  a  return,  any  tribunal  trying  the  contest  has  the 
authority  to  correct  any  errors  or  to  supply  any  defects  in  the  return  by  any 
competent  evidence.'  Where  the  error  is  merely  in  the  footings,  the  mistake 
may  be  proved  by  the  other  documents.  Where  it  is  of  another  character,  the 
vote  of  the  precinct  will  be  counted,  if  it  can  be  proved.2 

d.  TIME  OF  RETURN.  —  It  is  well  settled  that  the  law  requiring  the  returns 
to  be  made  within  a  certain  time  is  directory  only ;  and  the  failure  to  make 
them  within  that  time  is  no  ground  for  their  rejection,  either  by  a  canvassing 
board,  or  in  a  contest.3 

Forwarding  the  Returns. — There  is  much  conflict  in  the  cases 
as  to  the  effect  of  irregularities  in  forwarding  the  returns.  It  may  be 
said,  however,  that,  when  the  returns  have  been  carried  by  the  proper 
person  to  the  officer  authorized  to  receive  them,  a  mere  informality  in  the 
method  of  inclosing  them  will  not  of  itself  destroy  their  effect  as  prima 
facie  evidence,  and  that  when  such  informality  occurs,  without  proof  of 
any  suspicious  circumstances,  the  returns  should  be  received  and  counted. 
There  would  seem  to  be  no  doubt  that  the  principle  that  only  things 
which  are  of  the  essence  of  the  matter  are  mandatory,  and  that  other 
provisions  are  to  be  considered  as  directory  only,  applies  to  forwarding 
the  returns.  And  the  authorities  seem  to  bear  out  this  doctrine,  though 
there  are  some  cases  which  seem  to  be  at  least  partially  opposed  to  it.4 


izing  a  court,  on  affidavit  by  a  voter  showing 
errors  in  any  state  ment  or  determination  made 
by  the  board  of  canvassers,  to  make  an  order 
requiring  the  board  to  correct  such  errors,  and 
to  compel  such  correction  by  mandamus,  it 
was  held  that  the  court  could  not  consider  and 
decide  questions  which  the  board  had  no 
power  to  consider,  and  compel  the  board  to 
act  on  such  decision.  Matter  of  Woods,  5 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  575. 

In  Pennsylvania  the  court  of  common  pleas, 
sitting  as  a  board  to  compute  election  returns 
under  the  Act  of  January  30,  1874,  could  cor- 
rect errors  only  where  the  returns  of  an  elec- 
tion district  were  missing,  or  where  palpable 
fraud  or  mistake  was  specified  by  complaint 
of  a  qualified  elector  undsr  oath,  or  was  ap- 
parent on  the  return  itself.  Bertolet's  Case,  2 
Pa.  Dist.  Rep.  849. 

1.  Correction  by  Tribunal  Trying  Contest.  — ■ 
Dunn's  Election,  19  Pa.  Co.  Ct.  Rep.  146. 

There  have  been  a  great  number  of  cases 
where  mistakes  in  the  name  of  the  candidates 
have  occurred  in  the  return,  and  they  have 
uniformly  been  permitted  to  be  corrected,  by 
showing  the  facts.  See  Root  v.  Adams,  CI.  & 
H.  El.  Cas.  271;  Guyon  v.  Sage,  CI.  &  H.  El. 
Cas.  348;  Camp  v.  Huntington,  N.  Y.  Cont. 
El.  Cas.  444;  Todd  v.  Billinber,  N.  Y.  Cont. 
El.  Cas.  45;  Phelps  v.  Eason,  N.  Y.  Cont.  El. 
Cas.  47;  Fouks  v.  Tabor,  N.  Y.  Cont.  El.  Cas. 
62;  Livingston  v.  Bay,  N.  Y.  Cont.  El.  Cas. 
49;  Lynde  v.  Clarke,  N.  Y.  Cont.  El.  Cas.  51; 
Breese  v.  Parker,  N.  Y.  Cont.  El.  Cas.  73; 
Secor  v.  Wheeler,  N.  Y.  Cont.  El.  Cas.  in. 

2.  Mallory  v.  Merrill,  CI.  &  H.  El.  Cas.  328; 
Bisbee  v.  Hull,  1  Ellsw.  El.  Cas.  315;  Lynch 
v.  Chalmers,  2  Ellsw.  El.  Cas.  338.  In  one 
case  where  the  inspectors  fraudulently  substi- 
tuted a  false  box  for  the  true  one,  but  the  true 
vote  was  proved,  it  was  counted.  Smith  z>. 
Shelley.  2  Ellsw.  El.  Cas.  18. 

Effect  of  Mistake  in  Counting  Vote.  —  A  mis- 


take of  the  officers  in  counting  the  vote  and 
declaring  the  result  will  not  be  ground  for  set- 
ting aside  the  election,  if  there  is  any  data  by 
which  the  mistake  can  be  corrected.  In  such 
cases  a  mistake  will  be  corrected,  and  the  per- 
son declared  elected  who  received  the  highest 
number  of  votes.  State  v.  Circuit  Judge,  9 
Ala.  33S. 

3.  Time  of  Return  —  Provision  Merely  Directory. 

—  Richards'  Case,  CI.  &  H.  El.  Cas.  95;  Bond 
Case,  1  Cong.  El.  Cas.  116;  Draper  v.  Johnson, 
CI.  &  H.  El.  Cas.  702;  Brockenbrough  v.  Cabell, 
1  Bart.  El.  Cas.  79;  Weber  v.  Wilton,  29  La. 
Ann.  610;  Cresap  v.  Gray,  10  Oregon,  345; 
Powell  v.  Holman,  50  Ark.  85;  Garrison  v. 
Mayo,  48  Cong.  H.  R.  954. 

In  the  Bond  Case,  1  Cong.  El.  Cas.  116,  a 
return  which  should  have  been  made  in  Oc- 
tober or  November  was  not  made  till  the  fol- 
lowing May;  it  was  held  that  the  delay  did 
not  vitiate  either  the  election  or  the  return. 

Two  Lists  Sent  On  Different  Days.  —  When 
there  were  two  lists  sent  to  the  canvassing 
board  from  the  same  town,  both  duly  certified, 
it  was  held  that  the  one  first  received  at  the 
office  was  to  be  acted  upon.  Opinion  of  Jus- 
tices, 70  Me.  560. 

4.  Failure  to  Seal. — Fowler  7'.  State,  6S  Tex.  30. 
In  a  Congressional  Case  it  was  held  that, 

although  the  law  required  the  returns  to  be 
sent  sealed  up,  in  the  absence  of  any  proof  or 
suspicion  that  they  had  been  tampered  with, 
returns  sent  unsealed  should  be  counted. 
Mallorv  Merrill,  CI.  &  H.  El.  Cas.  328.  In 
a  more  recent  case  —  Piatt  v.  Good,  Smith 
El.  Cas\  650 — the  majority  of  the  committee 
approved  of  the  principle  of  the  above  case; 
but  a  minority  report,  which  was  adopted  by 
the  House,  was  in  favor  of  rejecting  returns 
because  they  had  been  sent  unsealed  to  the 
countv  officers. 

In  a  Case  in  Ohio  the  statute  provided  that 
the  returns  of  an  election  should  be  signed. 
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4.  Canvass  of  Returns  —  a.  In  General.  — When  returns  are  made  by  the 
election  officers  to  the  proper  officer  or  board  it  is  made  the  duty  of  the  latter 
to  canvass  the  returns,  that  is,  to  determine  the  result  from  the  returns  and 
declare  the  same,  and  until  this  is  done  a  candidate,  even  though  he  may  in 
fact  have  received  the  highest  number  of  votes,  has  no  oower  to  assume  the 
duties  of  the  office.1 


sealed  and  delivered  by  the  clerks  to  the 
county  auditor,  and  that  the  auditor,  in  the 
presence  of  the  clerk  of  the  court  of  common 
pleas  and  the  probate  judge,  should  open, 
count  them,  and  declare  the  result.  A  number 
of  the  returns  had  been  sent  to  the  auditor  by 
mail,  in  letters  which  he  had  opened  in  private 
without  any  knowledge  of  their  contents;  and 
he  having  excluded  them  from  the  canvass, 
a  writ  of  mandamus  was  petitioned  for  to  com- 
pel him  to  count  them.  The  case  seemed  to 
turn  in  some  measure  upon  other  points;  but 
upon  this  question  the  court  said:  "  We  think 
it  is  the  evident  design  of  the  statute  that  the 
returns  should  be  sealed  up,  and  so  remain 
until  opened  in  the  presence  of  the  officers 
named;  and  it  seems  to  us  that  the  returns 
should  be  delivered  to  the  auditor  by  the  clerk 
in  person.  But  without  determining  the  legal 
effect  of  the  counting  of  the  returns  received 
by  mail  unsealed,  if  he  had  assumed  to  count 
them,  we  are  of  the  opinion  that  it  was  not  his 
clear  duty  to  count  them  in  that  manner  and 
condition,  and  under  the  circumstances  of  this 
case  he  ought  not  to  be  commanded  to  proceed 
with  the  count."  State  v.  Randall,  35  Ohio 
St.  64. 

Opportunity  for  Alteration.  —  While  it  may 
be  considered  doubtful  whether  forwarding 
returns  in  a  different  way  from  that  prescribed 
by  statute  will  ipso  facto  cause  them  to  be  re- 
jected as  evidence,  there  is  no  doubt  that  if,  by 
such  illegal  method  of  transmission,  the  re- 
turns have  been  exposed  in  any  way  to  altera- 
tion, their  value  as  evidence  is  destroyed;  and 
it  is  probable  that  the  fact  of  illegal  transmis- 
sion is  sufficient  to  cast  the  burden  of  proof, 
that  they  have  not  been  tampered  with,  upon 
the  person  seeking  to  uphold  them.  See 
Chavis  v.  Clever,  2  Karl.  El.  Cas.  469. 

Transmission  To  or  By  Wrong  Person.  — 
Fowler  v.  State,  63  Tex.  30. 

Congressional  Cases.  —  In  the  case  of  Niblack 
•>.  Walls,  Smith  El.  Cas.  101,  the  returns  from 
one  county  were  not  sent  by  mail,  addressed 
to  the  secretary  of  state  and  governor  as  re- 
quired by  law,  but  were  sent  in  an  envelope 
to  contestant,  and  were  delivered  to  a  third 
person,  who  opened  them,  and  delivered  them 
to  the  board.  In  this  case  the  committee  re- 
fused to  consider  the  returns — which  had 
been  rejected  by  the  state  board  —  as  evi- 
dence; but  two  of  the  canvassing  officers  hav- 
ing identified  a  copy  of  the  rejected  returns  as 
correct,  the  committee  held  that  the  evidence 
was  sufficient  to  show  that  they  had  not  been 
tampered  with. 

In  the  case  of  Yeates  v.  Martin,  1  Ellsw.  El. 
Cas.  584,  a  return  from  one  of  the  precincts 
had  been  taken  to  the  county  canvassers  by 
the  wrong  person,  and  for  this  reason  it  had 
been  rejected  by  them ;  but  it  being  admitted 
that  the  majority  was  correctly  given,  it  was 
counted  by  the  committee. 


In  the  case  of  Daily  v.  Estabrook,  1  Barl.  EI. 
Cas.  302,  where  the  law  provided  that  the 
county  abstracts  of  the  votes  should  be  sent  to 
the  governor  by  the  probate  judge,  but,  in  the 
case  of  one  precinct,  they  were  sent  by  the 
officers  directly  to  the  governor,  and  were 
opened  bv  his  private  secretary,  who  returned 
them  to  the  clerk  of  the  county,  the  committee 
said:  "  The  law  of  the  territory,  as  also  of  all 
the  states,  has  pointed  out  a  particular  method 
of  making  election  returns,  and  has  designated 
particular  officers  who  shall  open  and  inspect 
them.  If  they  are  opened  and  inspected  bv 
any  others,  they  are  thereby  vitiated;  for,  if 
such  a  practice  were  tolerated,  innumerable 
frauds  might  be  perpetrated,  and  the  popula, 
will  defeated." 

In  Florida,  in  the  late  case  of  Stockton  -'. 
Powell,  29  Fla.  1,  it  was  held  thai  the  mere 
fact  that  oaths  of  inspectors  and  poll  lists 
may  have  been  transmitted  to  an  officer  not 
authorized  to  receive  them  is  an  irregular- 
ity which  does  not  affect  the  result  of  an 
election,  or  the  legality  of  the  canvass  ot 
returns  duly  made  of  votes  cast  at  tht- 
election. 

In  the  case  of  Abbott  v.  Frost,  2  Bart.  El, 
Cas.  602,  the  committee  found  that  at  one  ward 
the  returns  were  not  transmitted  to  the  city 
clerk  forthwith,  but  after  having  been  sealed 
they  had  been  placed  in  the  hands  of  a  police-* 
man,  and  were  delivered  by  him  to  the  night- 
watchman,  in  whose  hands  they  remained  till 
the  next  morning,  when  they  were  returned 
to  the  policeman,  who,  in  company  with  the 
ward  clerk,  took  them  to  the  city  clerk's  office, 
where  they  were  counted  by  the  aldermen,  and 
embodied  in  the  return  to  the  governor  and 
council.  There  being  no  evidence  in  support 
of  the  returns,  the  committee  rejected  them, 
saying:  "  We  are  clearly  of  the  opinion  that 
the  provisions  of  the  statute,  which  have  been 
totally  and  unblushingly  disregarded  in  this 
case,  are  not  merely  formal  and  directory,  but 
vital  and  essential,  in  order  to  render  the  elec- 
tion fair,  and  free  from  fraud,  or  the  suspicion 
of  fraud;  for  we  hold  it  to  be  the  duty  of  elec- 
tion officers  to  so  conduct  the  election,  and 
everything  thereto  appertaining,  as  to  care- 
fully guard  against  suspicion  of,  and  oppor- 
tunity for,  fraud,  as  fraud  itself.  Nothing 
short  of  this  will  satisfy  the  spirit  or  letter 
of  a  statute,  made  and  enacted  to  prt.tect  and 
maintain  the  purity  of  elections,  as  was  the 
unquestioned  purpose  of  the  law  under  con- 
sideration." 

They  further  say  that  ''  When  votes  and  re- 
turns are  out  of  the  proper  custody,  it  must  be 
proven  that,  while  illegally  held,  they  were 
not  tampered  with."    And  this  was  undoubt 
edly  the  correct  rule. 

1.  Canvass  of  Returns  —  Necessity.  —  /;/  re 
Moore,  4  VVvoming  98.  And  see  People  v. 
Crisscy,  91  N.  Y.  616. 
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Counting  Ballots.  —  Generally  the  canvassing  board  does  not  count  the  ballots, 
but  merely  canvasses  the  returns.1 

Who  to  Canvass.  —  The  returns  must  be  canvassed  by  the  officer  or  board  upon 
whom  the  duty  is  imposed  by  the  statute.2 


1.  Counting  Ballots.  —  In  People  v.  Board  of 
Canvassers,  126  N.  Y.  392,  there  was  before 
the  board  of  county  canvassers  a  certificate  of 
the  inspectors  of  the  election  which  contained 
one  result  of  the  vote  in  the  body  of  the  paper, 
and  another  and  different  result  in  the  writing 
on  the  attached  ballots.  The  board  canvassed 
an  1  estimated  the  vote  according  to  the  writ- 
ing on  the  ballots,  and  not  according  to  that 
contained  in  the  body  of  the  paper.  It  was 
held  that  this  was  wrong,  as  it  was  the  duty  of 
the  board  simply  to  determine  the  number  of 
votes  from  the  documentary  evidence  before 
them,  furnished  by  the  action  of  the  in- 
spectors. Distinguished  in  People  v.  Rice,  129 
N.  Y.  469. 

Statute  Requiring  Canvass  of  "  Votes."  —  The 

fact  that  statute  in  terms  requires  canvassers 
to  "  canvass  votes  "  does  not  require  them  to 
count  the  ballots,  but  allows  them  to  canvass 
the  "  returns."  People  v.  Sausalito,  106  Cal. 
500.  In  this  case  the  court  said:  "  To  canvass 
the  votes  does  not  necessarily  mean  to  count 
the  ballots;  and  to  give  it  the  latter  meaning 
would  be  to  defeat  the  entire  purpose  of  the 
statute,  for  it  provides  that  the  election  shall 
be  conducted  '  in  accordance  with  the  general 
election  laws  of  the  state,'  and  as  the  ballots 
were  returned  to  the  county  clerk  the  board 
could  not  get  possession  of  them,  and,  there- 
fore, could  not  have  counted  them.  To  '  can- 
vass the  returns  '  and  to  '  canvass  the  votes  ' 
are  frequently  used  in  statutes  and  judicial 
opinions  synonymously;  and  in  the  case  at  bar 
the  words  used  should  be  held  to  have  been 
intended  in  the  sense  that  would  give  effect 
to  the  statute." 

Statutes  Requiring  Ballots  to  Be  Sealed  Up  and 
Destroyed.  —  In  some  states  the  election  officers 
are  required  to  seal  up  the  ballots,  and  they 
are  not  allowed  to  be  opened  before  being  de- 
stroyed, except  in  the  case  of  a  contested  elec- 
tion. Under  such  a  statute  the  canvassing 
board  would  have  no  authority  to  open  the 
sealed  packages  and  examine  the  ballots. 
Keenan  v.  People,  58  111.  App.  241. 

See  also  supra,  this  title,  Conduct  of  Elec- 
tions—  Custody  and  Disposition  of  Ballot  Boxes 
and  Ballots. 

Doubtful  Ballots.  —  The  statutes  of  Kentucky 
(§  1482)  require  the  officers  of  election,  after 
announcing  the  result  of  the  ballot,  to  destroy 
the  ballots  voted,  mutilated,  or  spoiled,  and 
the  ballots  remaining  unvoted,  but  provides 
that  if  there  are  any  ballots  cast  and  counted, 
or  left  uncounted,  concerning  the  legality  or 
regularity  of  which  there  is  any  doubt  or 
difference  of  opinion  in  the  minds  of  the  judges 
of  election,  said  ballots  shall  not  be  destroyed, 
but  sealed  up  and  returned  to  the  clerk  of  the 
county  court,  with  the  returns  of  the  election, 
for  such  judicial  or  other  investigation  as  may 
be  necessary.  Section  1403  provides  that 
judges  shall  deliver  the  book  containing  the 
returns,  together  with  the  undestroyed  ballots, 
inclosed  in  an  envelope,  to  the  sheriff  of  elec- 
tion.   Section  1508  requires  the  sheriff  to  de- 


posit with  the  clerk  of  the  county  court  the 
returns  of  the  different  precincts,  and  requires 
the  board  to  open  and  canvass  the  returns,  and 
give  certificates  of  election  to  those  who  have 
received  the  highest  number  of  votes.  In 
Houston  v.  Steele,  98  Ky.  596,  it  was  held  that 
the  board  had  authority  to  open  and  canvass 
the  doubtful  ballots  sealed  up  and  returned,  as 
provided  by  §§  1482  and  1483. 

Classification  of  Votes  by  Parties.  —  In  can- 
vassing votes  and  issuing  a  certificate  of  elec- 
tion it  is  the  duty  of  the  officer  to  issue  a 
certificate  to  the  person  having  the  highest 
number  of  votes,  but  he  has  no  authority  to 
classify  the  votes  cast  for  a  candidate  as  Dem- 
ocrat, People's  Independent,  etc.  State  v. 
Stein,  35  Neb.  848,  866,  867. 

Opening  Boxes  to  Take  Out  Returns.  —  If  the 
returns  of  a  precinct  are  locked  up  in  a  ballot 
box  with  the  votes,  the  board  of  canvassers 
may  lawfully  open  the  box  and  take  out  the 
returns,  if  there  is  no  express  statutory  prohi- 
bition. Territory  v.  Bernalillo  County,  5  N. 
Mex.  1. 

2.  Canvass  by  Unauthorized  Person  or  Board.  — 

In  White  v.  Brim,  48  Mo.  App.  Ill,  the  statute 
concerning  elections  (Rev.  Stat.  1889,  §  4684, 
art.  1)  provided  that  the  clerk  of  each  county 
court  should,  within  a  certain  time  after  each 
election,  "  take  to  his  assistance  two  justices 
of  the  peace  of  his  county,  or  two  judges  of  the 
county  court,"  and  examine  and  cast  up  the 
votes  given  to  each  candidate,  and  give  to 
those  having  the  highest  number  of  votes,  cer- 
tificates of  election,  and  it  was  held  that  a 
board  of  canvassers  composed  of  the  county 
clerk  and  the  judges  of  the  county  court,  who 
were  three  in  number,  was  not  a  legal  board, 
and  that  where  such  board  canvassed  the  re- 
turn of  an  election  and  declared  the  result,  the 
result  was  not  legally  ascertained.  See  also, 
State  v.  Mackin,  41  Mo.  App.  99;  State  v. 
Prather,  41  Mo.  App.  451;  State  v.  Searcy,  39. 
Mo.  App.  393. 

Who  to  Canvass  Returns  —  Michigan.  —  When 
the  board  of  state  canvassers  canvass  the  vote 
for  an  office  from  the  returns  before  them,  and 
some  of  the  returns  are  afterwards  declared 
invalid,  and  valid  returns  are  afterwards  made 
and  returned  after  their  successors  have  en- 
tered upon  their  duties,  it  is  the  duty  of  the 
new  board  to  canvass  the  new  returns.  Bel- 
knap v.  Board  of  State  Canvassers,  95  Mich. 
155. 

New  York.  —  The  duty  of  a  county  clerk, 
when  acting  under  the  authority  of  the  statute 
(S§  3.  9.  art-  ri  tit«  5.  c-  I3°>  Laws  of  1842),  as 
secretary  of  the  board  of  county  canvassers  is 
purely  ministerial;  he  has  no  authority  to  sit 
in  judgment  upon  the  action  of  that  body,  and 
may  not  refuse  to  certify  as  correct,  and  attest 
by  his  signature,  a  statement  made  by  the 
board  of  the  result  of  an  election,  because,  in 
his  opinion,  it  does  not  give  the  correct  legal 
result.  If  the  statement,  as  made,  correctly 
sets  forth  the  action  of  the  board,  it  is  his  duty 
to  certify  and  sign  it,  without  regard  to  the- 
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In  Determining  the  Result  of  an  election 

whole  return,  and  not  single  out  and  g 
part.1 

question  as  to  whether  the  board  has  done  its 
duty  in  a  valid  way  or  not.  People  v.  Rice, 
129  N.  Y.  449. 

In  case  the  county  clerk  refuses  to  perform 
his  duty  in  this  respect,  the  remedy  is  not  con- 
fined to  the  procuring  of  a  mandamus  to  com- 
pel performance,  but  the  board  has  power  to 
designate  one  of  its  number  as  secretary  pro 
tern.,  to  make  the  certificate  and  attest  under 
its  direction  the  correctness  of  the  statement, 
to  file  it  in  the  county  clerk's  office,  and  to  pre- 
pare and  send  certified  copies  thereof  to  the 
proper  state  officers,  in  case  of  the  refusal  of 
the  county  clerk  as  such  so  to  do.  People  v. 
Rice,  129  N.  Y.  449. 

Oklahoma.  —  The  statutes  of  Oklahoma  (c. 
32,  §  2793)  constituted  the  then  existing 
county  commissioners  a  canvassing  board  to 
canvass  the  returns  of  an  election  to  be  held 
in  February,  1891.  It  was  held  that  the  re- 
turns for  this  election  could  not  be  canvassed 
by  the  new  county  commissioners  then 
elected.    Rider  v.  Brown,  1  Okla.  244. 

South  Dakota.  —  Laws  S.  Dak.  1890,  c.  84, 
§  1,  provided  that  on  or  before  a  certain  time 
after  any  election,  the  county  clerk  or  auditor 
should  take  to  his  assistance  a  majority  of  the 
county  commissioners  of  the  county,  or  the 
county  treasurer,  judge  of  the  county  court, 
and  one  county  commissioner,  none  of  which 
persons  so  called  should  be  candidates  for 
office,  unless  there  should  not  be  sufficient  of 
said  officers  not  such  candidates,  and  should 
proceed  to  open  the  returns  from  the  various 
voting  precincts  in  said  county,  and  make 
abstracts  of  the  votes  in  the  following  man- 
ner, etc.  Section  18  provided:  "  If  the 
county  auditor  or  county  clerk,  as  the  case 
may  be,  is  a  candidate  for  office,  he  shall  take 
no  part  in  the  canvass,  but  shall  act  as  a  clerk 
of  said  board  of  canvassers  for  the  county,  and 
the  two  officers  called  to  the  assistance  of  the 
county  clerk  or  auditor  to  make  the  county  can- 
vass shall  call  to  their  assistance  one  of  the 
officers  of  said  county,  who  is  not  a  candidate, 
and  if  there  is  none  of  said  officers  remaining 
who  is  not  a  candidate,  then  they  shall  call  10 
their  assistance  a  justice  of  the  peace,  and  it 
shall  thereupon  be  their  duty  to  at  once  attend 
and  make  said  canvass  as  hereinbefore  pro- 
vided." In  Smith  v.  Lawrence,  2  S.  Dak.  185, 
it  was  held  that  under  section  1  above  referred 
to  a  majority  of  the  county  commissioners  in 
a  county  having  five  commissioners,  duly 
taken  to  the  assistance  of  the  county  auditor, 
constituted  with  such  auditor  a  legal  board  of 
canvassers,  whether  the  county  auditor  was  a 
candidate  for  office  or  not;  the  county  auditor, 
however,  acting  only  as  clerk  of  the  board  in 
case  he  was  a  candidate  for  office,  and  that  the 
provisions  of  section  18  of  said  chapter  were 
called  into  exercise  only  in  case  the  county 
auditor  should  be  a  candidate  for  office,  and 
should  take  to  his  assistance  a  majority  of  the 
county  commissioners  in  a  county  having  three- 
commissioners,  or  only  two  of  the  other  officers 
named  in  section  I,  except  so  far  as  it  defined 
his  duties  as  clerk  of  the  board. 

In  Wyoming  a  territorial  statute,  continued 
In  force  under  the  state  (Session  Laws,  nth 


the  canvassing  board  must  consider  the 
ive  controlling  effect  to  any  constituent 

Assem.  Wyo.  Ter.,  c.  80,  §  141),  provided  as 
follows:  "  The  secretary,  auditor,  and  treas- 
urer of  the  territory,  or  any  of  them,  *  *  * 
shall  proceed  *  *  *  to  canvass  the  votes 
given  for  delegate  in  Congress,  and  the  mem- 
bers of  the  council  and  house  of  representa- 
tives, and  the  governor  shall  give  a  certificate 
of  such  election  to  the  person  having  the  high- 
est numberof  votes  for  each  office."  Nothing 
was  said  as  to  canvassing  the  votes  for  any 
other  office  than  those  named.  In  re  Moore,  4- 
Wyoming  98,  it  was  held  that  this  statute  con- 
stituted the  officers  named  therein  a  canvassing 
board  for  all  state  officers,  as  there  was  no 
other  provision  for  a  state  canvassing  board, 
and  as  the  constitution  required  a  canvass  of 
votes  for  other  state  offices,  and  as  other  statu- 
tory provisions  showed  that  the  legislature 
understood  that  there  was  a  state  canvassing 
board  having  authority  tc  canvass  the  vote  for 
governor,  and  to  declare  the  result. 

The  statutes  of  Wyoming  (Laws  1890,  c.  177, 
§  137),  required  the  county  clerk,  within  a  cer- 
tain time  after  any  county  or  general  election, 
to  take  to  his  assistance  two  justices  of  the 
peace,  and  to  proceed  to  open  the  returns  and 
make  abstracts  of  the  votes.  In  a  later  sec- 
tion (139)  it  was  provided  that  the  county 
clerk,  after  making  out  abstracts  of  the  votes, 
should  make  a  copy  thereof  and  forward  the 
same  to  the  secretary  of  the  territory.  In 
State  v.  Barber,  4  Wyoming  56,  it  was  held 
that  the  clerk  and  the  two  justices  together 
constituted  a  canvassing  board,  and  that  the 
action  of  a  majority  was  the  action  of  the, 
board,  and  where  the  board  forwarded  two  ab- 
stracts of  the  votes  of  the  county  to  the  state 
canvassing  board,  one  of  which  was  made  by 
the  clerk,  and  the  other  of  which  was  made  by 
the  two  justices,  and  both  of  which  were  cer- 
tified, the  abstract  of  the  justices  was  held  to 
be  the  proper  return  to  be  canvassed  by  the 
state  board. 

Canvass  by  City  Council  —  Functions  of  Mayor. 
—  Under  a  city  charter  (charter  of  Mt.  Ver- 
non, N.  Y.  Laws  1892,  c.  182),  requiring  the 
votes  at  a  municipal  election  to  be  canvassed 
by  the  common  council,  and  providing  that 
ten  aldermen  shall  constitute  the  common 
council,  and  that  each  member  of  the  common 
council  shall  have  a  vote  except  the  mayor 
when  presiding,  who  shall  vote  only  in  the  case 
of  a  tie,  and  making  an  exception  as  to  the 
right  of  the  mayor  to  vote  as  a  member  of  the 
common  council  only  on  the  question  of  order- 
ing a  tax,  and  on  appointment  to  office,  the 
mayor  has  no  vote  when  the  council  is  con- 
vened to  canvass  the  votes  at  a  municipal  elec- 
tion, except  in  case  of  a  tie,  but  is  merely  the 
presiding  officer,  and  he  is  not  to  be  counted 
in  determining  whether  there  is  a  quorum. 
People  v.  Brush,  83  Hun  (N.  Y.)  613,  31  N.  Y. 
Supp.  586. 

Estoppel  to  Deny  Authority.  —  A  canvassing 
board  is  not  estopped  to  deny  its  authority  to 
canvass  certain  returns  by  having  assumed  to 
canvass  them.  Slate  v.  Whitney,  12  Wash. 
420. 

1.  Singling  Out  Part  of  Returns.  —  Patton  v. 
People,  63  111.  App.  617. 
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Adjournment.  —  It  seems  that  the  board  of  canvassers  may  adjourn  or  take  a 
recess  from  day  to  day,  without  express  statutory  authority,  if  this  is  necessary 
to  enable  them  to  perform  the  duties  imposed  upon  them.1 

Compliance  with  Statutory  Requirements.  —  And  of  course,  statutory  requirements 
.is  to  the  mode  of  canvassing  returns  should  be  complied  with.  In  the  absence 
of  fraud,  however,  mere  irregularities  which  do  not  affect  the  correctness  of 
the  canvass  will  not  render  it  invalid.* 

Canvassers  Ministerial  Officers.  —  In  nearly  all  the  states,  the 
board  of  canvassing  officers  are  held  to  be  ministerial  officers  only,  whose  duty 
it  is  to  receive  the  returns  from  the  various  precincts  or  counties,  as  the  case 
may  be,  and  declare  the  results,  as  shown  by  the  face  of  the  returns.3  And 


1.  Power  to  Adjourn  or  Take  Recess.  —  The 

question  arose  in  the  late  case  of  Woods  v. 
Sheldon,  9  S.  Dak.  392.  In  this  case  the  stat- 
ute required  county  canvassing  boards  to  make 
and  certify  an  abstract  of  the  votes  for  mem- 
bers of  Congress  and  presidential  electors,  and 
to  deposit  the  same  with  the  county  auditor  or 
clerk.  The  latter  was  required  to  make  a  cer- 
tified copy,  and  forward  the  same  to  the  sec- 
retary of  state.  The  secretary  of  state  was 
authorized,  in  case  the  returns  should  not  be 
received  within  twenty  days  after  the  election, 
to  send  a  messenger  for  them,  and  was  pro- 
hibited from  opening  them  except  in  the  pres- 
ence of  the  state  board  of  canvassers.  The 
state  board  of  canvassers  were  required  to 
open  the  returns  within  thirty  days  after  the 
election,  and  it  was  provided  that  they  should 
forthwith  proceed  to  ascertain  the  number  of 
votes  given  to  the  different  persons  for  said 
offices,  and  that  the  governor  should  give  a 
certificate  of  election  to  each  person  duly 
elected.  After  the  state  board  had  met  and 
canvassed  the  returns  from  some  counties,  it 
was  found  that  the  returns  from  other  counties 
were  defective,  and  the  board  took  a  recess 
from  day  to  day  until  proper  returns  could  be 
obtained  from  those  counties,  and  sent  a  mes- 
senger for  them,  intending  upon  their  receipt 
to  proceed  and  complete  the  canvass.  It  was 
held  that  this  was  authorized  —  that  the  stat- 
ute impliedly  required  the  board  of  canvassers 
to  canvass  all  the  votes  cast  in  every  county 
in  the  state,  if  it  could  obtain  proper  returns, 
and  that  as  it  appeared  that  the  returns  of 
some  of  the  counties  had  not  been  canvassed, 
the  board  had  implied  power  to  adjourn  to  a 
day  certain,  or  take  a  recess  from  day  to  day, 
for  a  reasonable  time,  to  enable  them  to  obtain 
properly  authenticated  returns,  and  to  send  a 
messenger  for  the  same,  and  upon  receipt 
thereof  to  proceed  and  complete  the  canvass 
of  the  entire  vote  of  the  state.  It  was  con- 
tended in  this  case  that  the  requirement  that 
the  board  should  "  forthwith  "  proceed  to 
ascertain  the  number  of  votes,  prohibited  re- 
cess  or  adjournment,  but  the  contention  was 
overruled.  This  direction,  said  the  court,  was 
evidently  based  upon  the  presumption  that 
legal  and  proper  returns  should  be  received  by 
the  secretary  of  state  and  be  before  the  can- 
vassers, and  the  expression  "  forthwith  " 
meant  that  the  canvass  must  be  completed 
within  such  reasonable  time  as  should  be  re- 
quired to  perform  the  duty  enjoined  upon  the 
canvassers,  namely,  to  canvass  all  the  votes 
from  all  the  counties  of  the  state. 

In  Delaware  the  statute  prohibited  adjourn- 


ment or  separation  of  the  board  of  canvassers 
after  calculating  the  aggregate  amount  of 
votes,  without  issuing  certificates  of  the  result. 
It  was  held  that  this  did  not  prevent  adjourn- 
ment before  completing  the  computation  of 
the  votes.  McCoy  v.  State,  (Del.  1897)  36  Atl. 
Rep.  81. 

2.  Irregularities  Not  Affecting  Validity  of  Can- 
vass.—  Atkinson  v.  Lorbeer,  ill  Cal.  419; 
Stockton  v.  Powell,  29  Fla.  1;  Hulseman  v. 
Rems,  41  Pa.  St.  396;  McCraw  v.  Harralson, 
4  Coldw.  (Tenn.)  34. 

In  Stockton  v.  Powell,  29  Fla.  1,  it  was  held 
that  the  fact  that  a  canvassing  board  has  be- 
fore it,  when  making  a  canvass  of  votes  cast 
at  an  election,  not  only  the  returns  properly 
made  under  the  statute,  but  also  a  duplicate 
return  made  to  an  officer  which  the  law  did  not 
require  to  be  made,  is  immaterial. 

3.  Canvass  of  Returns  —  Canvassers  Ministerial 
Officers. —  Upon  the  general  doctrine,  see  the 
following  cases  in  addition  to  those  referred  to 
specifically  in  the  note  following: 

United  States.  —  Switzler  v.  Anderson,  2 
Bart.  El.  Cas.  374;  Switzler  v.  Dyer,  2  Bart. 
El.  Cas.  777;  Sheafe  v.  Tillman,  2  Bart.  El. 
Cas.  907;  Shields  v.  Vanhorn,  2  Bart.  El.  Cas. 
922;  Finley  v.  Walls,  Smith  El.  Cas.  367. 
Alabama.  —  Leigh  v.  State,  69  Ala.  261. 
Arkansas.  —  Howard  v.  McDiarmid,  26  Ark. 
100;  Patton  v.  Coates,  41  Ark.  n  1. 

California.  —  Pacheco  v.  Beck,  52  Cal.  3. 
Florida.  —  State   v.  Board   of   State  Can- 
vassers, 17  Fla.  29. 

Illinois.  —  People  v.  Kildubb,  15  111.  492,  60 
Am.  Dec.  769;  People  v.  Warfield,  20  111. 
159- 

Kansas.  —  Lewis  v.  Marshall  County,  16 
Kan.  102. 

Kentucky.  —  Clark  v.  McKenzie,  7  Bush 
(Ky.)  523. 

Nebraska.  —  Kane  v.  People,  4  Neb.  509, 
Hagge  v.  State,  10  Neb.  51;  Slate  v.  Hill,  10 
Neb.  58;  State  v.  Peacock,  15  Neb.  442. 

New  Jersey.  —  State  v.  Governor,  25  N.  J.  L. 

33. 

New  Mexico.  —  Bull  v.  Southwick,  2  N.  Mex. 
321. 

New  York.  —  People  v.  Board  of  Canvassers, 
126  N.  Y.  392;  Matter  of  Woods,  5  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  575;  Morgan  v.  Quacken- 
bush,  22  Barb.  (N.  Y.)  77;  People  v.  Van  Slyck, 
4  Cow.  (N.  Y.)  297;  Ex  p.  Heath,  3  Hill  (N.  Y.) 
47:  People  v.  Cook,  8  N.  Y.  67,  59  Am.  Dec. 
451;  Felt's  Case,  n  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  203;  People  v.  Board  of  Can- 
vassers, 12  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
77;  Kortz  v.  Board  of  Canvassers,  12  Abb.  N. 
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they  have  no  right  to  reject  any  ret 
illegal  or  fraudulent  vote  behind.1 

Cas.  (N.  Y.  Supreme  Ct.)  S4;  Halloran  v.  Carter, 
<Supreme  Ct.)  13  N.  Y.  Supp.  214. 

North  Carolina.  —  Moore  v.  Jones,  76  N. 
Car.  1S2;  Gatling  v.  Boone,  98  N.  Car.  573. 

Ohio.  —  Phelps  v.  Schroder,  26  Ohio  St.  549. 

Pennsylvania.  —  Thompson  v.  Evving,  1 
Brews.  (Pa.)  77;  Com.  v.  Tree,  4  Phila.  (Pa.) 
362. 

Tennessee. — State  v.  Wright,  10  Heisk. 
(Tenn.)  237. 

Wisconsin.  —  Atty.-Gen.  v.  Barstow,  4  Wis. 
567. 

South  Carolina. — State  Board  of  Alder- 
men, 1  S.  Car.  30;  State  v.  Hayne,  8  S.  Car. 
367. 

And  see  the  cases  cited  in  the  note  following. 

Correction  of  Returns.  —  In  some  of  the  states 
where  the  returns  are  informal  the  board 
should  require  them  to  be  corrected.  People 
v.  Hilliard,  29  111.  413. 

See  supra,  this  section.  Correction  of  Returns. 

1.  Canvassers  Cannot  Go  Behind  Returns  —  Del- 
aware.—  McCoy  v.  State,  (Del.  1897)  36  Atl. 
Rep.  81. 

In  Florida  the  law  made  it  the  duty  of  the 
state  canvassers  to  canvass  the  votes  of  the 
«lection,  as  shown  by  the  returns;  and  pro- 
vided that  if  any  such  returns  should  be  shown 
or  appear  to  be  so  irregular,  false,  or  fraudu- 
lent that  the  board  should  be  unable  to  deter- 
mine the  true  vote  for  any  officer  or  member, 
they  should  so  certify,  and  should  not  include 
such  return  in  their  determination  or  declara- 
tion. It  was  held  that  this  did  not  give 
authority  to  determine  whether  an  election 
was  legally  held,  or  the  vote  legally  cast;  that 
by  the  phrase  "  the  true  vote  "  was  meant  the 
vote  actually  cast,  as  distinguished  from  the 
legal  vote;  but  where  the  return  was  so  irreg- 
ular, false,  or  fraudulent  that  the  board  was 
not  able  to  determine  what  was  the  actual  vole 
•cast,  they  should  reject  it.  State  v.  McLin,  16 
Fla.  17.  See  also  State  v.  Gibbs,  13  Fla.  55; 
Franklin  County  v.  State,  24  Fla.  55. 

Illinois.  —  In  the  case  of  People  v.  Hilliard, 
29  111.  413,  under  a  statute  providing  that  "  on 
the  seventh  day  after  the  election,  or  sooner  if 
all  the  returns  be  received,  the  clerk  of  the 
*  county  court,  taking  to  his  assistance  two  jus- 
tices of  the  peace  of  his  county,  shall  proceed 
to  open  said  returns  and  make  abstracts  of  the 
votes  in  the  following  manner,"  etc.,  the  clerks 
and  justices  were  considered  by  the  court  as 
canvassing  officers,  and  were  mentioned  as 
"  the  board."  In  commenting  upon  the  mat- 
ter the  court  said:  "  These  officers  are  clothed 
with  no  discretionary  power.  They  are  to 
open  the  said  returns  and  make  abstracts  of 
the  votes  as  they  appear  in  said  returns,  and 
the  clerk  is  to  deliver  a  certificate  of  election 
to  each  of  the  persons  having  the  highest  num- 
ber of  votes,  as  manifested  by  the  said  returns. 
They  are  not  allowed  to  reject  any  returns,  or 
to  decide  upon  their  validity,  if  on  the  face 
they  arc  made  in  compliance  with  the  law,  and 
in  the  form  prescribed  by  the  statute." 

In  Indiana  it  was  held  that  I  he  board  cannot 
consider  any  questions  as  to  the  validity  of  the 
election,  but  are  to  cast  up  the  voles  given 
from  the  proper  documents,  and  to  declare 


because  they  believe  there  was  an 


those  elected  who  appear  from  the  face  of  the 
documents  to  have  the  highest  number  of 
votes.  Brower  v.  O'Brien,  2  Ind.  423;  Kisler 
v.  Cameron,  39  Ind.  488;  Moore  v.  Kessler,  59 
lnd.  152. 

In  Kansas,  where  notices  of  an  election  to  fill 
a  vacancy  were  regular,  it  was  held  that  the 
canvassers  had  no  right  to  consider  whether  a 
vacancy  in  fact  existed.  Rice  v.  Stevens,  25 
Kan.  302.  And  in  that  state  it  was  held  the 
duly  of  a  secretary  to  issue  the  certificate  of  the 
election  to  those  declared  elected  by  the  board 
of  canvassers.  State  v.  Lawrence,  3  Kan.  95. 
See  also  Patten  v.  Florence,  38  Kan.  501; 
Brown  v.  Rush  County,  38  Kan.  436;  Lewis  v. 
Marshall  County,  16  Kan.  102;  Brown  v.  Jef- 
fries, 42  Kan.  605  ;  Rosenthall  v.  Slate  Board  of 
Canvassers,  50  Kan.  129. 

Kentucky.  —  Houston  v.  Steele,  98  Ky.  596. 

Louisiana.  —  State  v.  Mason,  44  La.  Ann. 
1065. 

In  Maine  it  was  held  that  the  county  com- 
missioners were  not  authorized  to  go  behind 
the  returns.  Bacon  v.  York  County,  26  Me. 
49T- 

It  was  also  held  that  the  governor  and  coun- 
cil had  no  right  to  reject  the  returns  for  in- 
formality. Prince  v.  Skillin,  71  Me.  361,  36 
Am.  Rep.  325. 

Massachusetts.  —  Luce  v.  Mayhew,  13  Gray 
(Mass.)  83. 

In  Michigan  the  statements  of  the  inspectors 
were  held  to  be  the  only  evidence  upon  which 
the  canvassing  board  could  act.  People  v. 
Tisdale,  1  Dougl.  (Mich.)  59;  People  v.  Cicott, 
16  Mich.  283,  97  Am.  Dec.  141.  See  also  Atty*.- 
Gen.  7'.  Board  of  County  Canvassers,  64  Mich. 
607. 

They  cannot  go  behind  the  returns  and  in. 
quire  into  alleged  frauds  in  the  election.  Mc 
Quade  v.  Ferguson,  91  Mich.  43S;  May  v. 
Board  of  Canvassers,  94  Mich.  505. 

In  Minnesota  it  was  held  that  the  canvassers 
could  not  question  the  legality  of  votes,  and 
could  only  determine  from  the  returns  for 
whom  votes  were  intended.  O'Ferrall  v. 
Colby,  2  Minn.  180;  Taylor  v.  Taylor,  10 
Minn.  107. 

In  Missouri  it  was  held  that  the  county  board 
could  not  go  behind  the  certificates  of  the 
judges.  State  v.  Trigg,  72  Mo.  365.  And  see 
State  v.  Townsley,  56  Mo.  107. 

Nor  can  they  correct  those  certificates  by  the 
poll  books  or  tally  sheets;  and  it  was  held  that 
the  duties  of  the  secretary  of  state  as  the  state 
canvassing  officer,  were  of  the  same  character. 
State  v.  Rodman,  43  Mo.  256;  State  v.  Steers, 
44  Mo.  224.  And  see  Mayo  v.  Freeland,  10 
Mo.  629;  State  v.  Harrison,  38  Mo.  540. 

Montana.  —  Chumasero  v.  Potts,  2  Mont. 
242;  State  v.  Board  of  Canvassers,  13  Mont.  23. 

The  board  of  canvassers  cannot  inquire  into 
the  validity  of  the  certificate  of  the  nomination 
of  candidates.  Pigottv,  Board  of  Canvassers, 
12  Mont.  537. 

Nebraska.  —  State  v.  Ramsey,  8  Neb.  291; 
State  v.  Stearns,  11  Neb.  106;  State  v.  Wilson, 
24  Neb.  139;  State  v.  Van  Camp,  36  Neb.  9; 
State  v.  McFadden,  46  Neb.  668. 

In  New  Hampshire  it  was  held  that  the  gov- 
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c.  Judicial  Powers  in  Some  States.  —  A  few  of  the  states  have  statutes 
authorizing  the  county  or  state  returning  boards  to  reject  the  votes  of  pre- 
cincts, for  reasons  given  in  the  statutes,  and  making  their  action  final,  unless 
appealed  from  within  a  certain  length  of  time.  Such  a  statute,  however,, 
would  not  be  binding  upon  the  House  of  Representative^,  in  a  contest  for  a 
seat  in  that  body.1 

d.  Must  Determine  Whether  Returns  Are  Genuine.  —  The  duty  of 
canvassing  the  returns  requires  the  canvassers  to  determine  whether  the  paper 
before  them  is  a  return  or  not;  whether  it  is  genuine,  regular,  and  sufficiently 
authenticated ;  and,  if  it  lacks  these  requisites,  it  should  either  be  corrected 
where  the  law  permits  a  correction,  or  should  be  rejected.2  In  this  matter, 
however,  they  cannot  act  arbitrarily,  but  must  be  governed  by  legal  princi- 
ples.3 Where  there  is  no  doubt  as  to  the  genuineness  of  the  return,  a  lack  of 
compliance  with  some  of  the  directory  provisions  of  the  law  —  such  as  sealing 
up,  marking,  fastening  together,  or  directing  —  will  not  authorize  rejection.4 

e.  Authority  to  Correct  Errors.  —  The  canvassing  board  has  the 
power  to  correct  any  plain  clerical  error  in  computation  which  appears  on  the 
face  of  the  returns ;  and  by  the  weight  of  authority,  they  may  compute  the  tallies 
for  this  purpose.5    Where  votes  are  cast,  as  shown  by  the  returns,  for  persons 

O'Ferrall  v.  Colby,  2  Minn.  180;  Hudmon  v. 
Slaughter,  70  Ala.  546;  Patton  v.  Coates,  41 
Ark.  in;  State  v.  Barber,  4  Wyoming  56; 
Patten  v.  Florence,  38  Kan.  501;  State  v. 
Kavanagh,  24  Neb.  506. 

3.  Thus,  where  returns  were  forwarded  by 
judges  regularly  appointed,  and  others  claim- 
ing to  have  been  elected  by  the  people,  it 
was  held  that  the  returns  from  the  legally 
appointed  officers  were  to  be  presumed  to  be 
true,  and  the  clerk  had  no  power  to  certify 
to  the  other  returns.  Howard  v.  McDiarmid, 
26  Ark.  100. 

4.  Long  v.  State,  17  Neb.  60;  Patten  v,  Flor- 
ence, 38  Kan.  501. 

But  when  returns  are  neither  signed  nor 
sworn  to  by  the  proper  officers,  nor  authenti- 
cated by  them,  they  have  no  validity.  People 
v.  Nordheim,  99  111.  553;  Opinions  of  Justices, 
68  Me.  587;  Simon  v.  Durham,  10  Oregon 
52. 

Where  the  law  provides  that  the  county  can- 
vassers shall  not  decide  upon  the  validity  of 
the  returns,  it  was  held  that,  where  a  return 
was  received  from  the  proper  officers,  and  was 
substantially  according  to  law  on  its  face,  it 
must  be  counted,  even  though  it  appears  from 
the  face  of  the  returns  that  there  was  gross 
fraud  in  the  returns  as  made  to  the  clerk. 
Dalton  v.  State,  43  Ohio  St.  652;  State  v. 
County  Judge,  7  Iowa  187. 

Where  it  appeared  that  returns,  regular  in 
form,  and  properly  signed,  had  been  tampered 
with  by  other  parties  as  to  one  candidate,  it 
was  held  that  the  returns  should  be  received, 
and  counted  for  the  other  officers.  Lewis  v. 
Marshall  County,  16  Kan.  102. 

In  Mississippi  it  was  held  that  where  the 
ballots,  which  were  required  to  accompany 
the  returns,  showed  upon  their  face  that  they 
were  illegal,  the  county  canvassers  might  re- 
ject them  in  the  count.  Oglesby  v.  Sigman, 
58  Miss.  502. 

Further  on  this  question,  see  supra,  this  sec- 
tion, Returns. 

5.  Authority  to  Correct  Errors  in  Returns.  — 
Simon  v.  Durham,  10  Oregon  52;  Esker  v. 
McCoy,  (Ohio  C.  PI.)  6  Am.  L.  Rec.  694;  Dal- 
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ernor  and  council  had  no  right  to  reject  the  re- 
turns because  the  candidate  was  ineligible,  or 
because  he  had  been  called  by  another  name 
than  the  one  on  the  ballots,  or  because  some 
ballots  did  not  contain  the  full  name  of  the 
candidate.    Opinion  of  Court,  58  N.  H.  621. 

New  York. —  People  v.  Rice,  129  N.  Y.  461; 
People  v.  Rice,  129  N.  Y.  449;  Peoples.  Board 
of  Town  Canvassers,  (Supreme  Ct.)  19  N.  Y. 
Supp.  206;  People  v.  Board  of  Canvassers,  126 
N.  Y.  392;  Halloran  v.  Carter,  (Supreme  Ct.) 
13  N.  Y.  Supp.  214;  People  v.  Board  of  Can- 
vassers, (Supreme  Ct.)  12  N.  Y.  Supp.  173; 
People  v.  Board  of  Canvassers,  59  Hun  (N. 
Y.)  620,  126  N.  Y.  392.  And  see  the  New  York 
cases  cited  in  the  note  preceding. 

In  Matter  of  Woods,  5  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  575,  it  was  held  that  the  county 
board  of  canvassers  had  no  authority  to  reject 
duly  certified  votes,  as  the  votes  of  women,  on 
the  ground  that  the  statute  under  which  they 
were  cast  was  unconstitutional. 

North  Carolina.  —  McDonald  v.  Morrow,  119 
N.  Car.  666;  Gatling  v.  Boone,  98  N.  Car.  573. 

Ohio.  —  State  v.  Tanzey,  49  Ohio  St.  656. 

South  Carolina.  —  Maxwell  v.  Tolly,  26  S. 
Car.  77. 

South  Dakota.  —  Smith  v.  Lawrence,  2  S. 
Dak.  185. 

Utah.  —  Page  v.  Letcher,  ir  Utah  134. 
Virginia.  —  McKinney  v.  Peers,  91  Va.  684. 
Washington.  —  State  v.  Trimbell,  12  Wash. 
440. 

Wisconsin.  —  State  v.  Board  of  State  Can- 
vassers, 36  Wis.  498. 

Wyoming.  —  State  v.  Barber,  4  Wyoming  56. 

1.  Judicial  Powers  in  Some  States.  —  Norris  v. 
Handley,  Smith  El.  Cas.  73. 

In  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  the  state  board  had  done 
all  things  properly.  Clark's  Case,  Smith  El. 
Cas.  6.  But  where  the  facts  upon  which  the 
board  acted  showed  that  they  were  not  suffi- 
cient to  warrant  the  rejection  as  a  matter  of 
law,  the  House  will  not  be  bound  by  the  de- 
cision.   Giddings  v.  Clark,  Smith  El.  Cas.  91. 

2.  Determination  Whether  Returns  Are  Genuine. 
—  Peebles  v.  Davie  County,  82  N.  Car.  385; 
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by  their  full  names,  and  also  by  their  initial,  or  without  the  middle  initial,  or 
with  a  different  middle  initial,  the  weight  of  authority  seems  to  be  in  favor  of 
the  view  that  they  cannot  be  counted  for  the  same  person  by  the  canvassers  if 
the  middle  initial  is  different,  and  in  conflict  on  the  other  points ;  but  there 
is  no  doubt  that  the  canvassers  have  no  authority  to  hear  extrinsic  evidence, 
to  determine  whether  the  votes  were  intended  for  the  same  person.1 


ton  v.  State,  43  Ohio  St.  652.  See  supra,  this 
section,  Returns —  Correction  of  Returns. 

Effect  of  Poll-Books  and  Tally-Sheets.  —  There 
is  some  diversity  of  opinion  in  regard  to 
whether  the  tally  or  enumeration  of  the  votes 
entered  in  the  poll  book  may  be  considered  as 
a  part  of  the  return.  In  Missouri  it  has  been 
held  that  they  are  not,  and  cannot  be  used  to 
verify  or  correct  the  figures  or  footings  con- 
tained in  the  certificate.  State  v.  Trigg,  72 
Mo.  365. 

The  rule  in  Wisconsin  seems  to  be  the  same. 
Atty.-Gen.  v.  Barstow,  4  Wis.  567;  State  v. 
Board  of  State  Canvassers,  36  Wis.  498. 

The  weight  of  authority,  however,  supports 
the  view  that  the  tally  or  enumeration  of  the 
votes  in  the  poll  books  may  be  considered  in 
verifying  the  returns,  and  that  if  a  disparity 
exists  between  the  footings  and  the  tallies,  the 
latter  should  control.  Dalton  v.  State,  43  Ohio 
St.  652;  State  v.  Hill,  20  Neb.  119;  People  v. 
Ruyle,  91  111.  525;  Simon  v.  Durham,  10  Ore- 
.gon  52;  State  v.  Cavers,  22  Iowa  343;  True- 
heart  v.  Addicks,  2  Tex.  221;  Rice  v.  Board  of 
Canvassers,  50  Kan.  149. 

In  Nebraska-i  the  returns  of  an  election  con- 
sist of  the  whole  election  proceedings  which 
the  statute  requires  to  be  entered  upon  the  poll 
books  and  tally  list,  viz.,  the  certificate  of 
the  election  officers,  the  list  of  those  voting, 
and  the  tally  list  of  the  number  of  votes  cast 
for  the  different  persons;  and  from  these  the 
abstract  of  the  vote  is  to  be  made.  In  case 
a  discrepancy  exists  between  the  certificates 
and  the  tally  list  as  regards  the  number 
of  votes  cast  for  a  particular  person,  the 
canvassers  must  determine  which  is  correct, 
after  comparing  them  with  the  list  of  voters 
returned,  and  declare  the  result  accordingly. 
State  v.  McFaddei.,  46  Neb.  668;  State  v. 
Eastman,  46  Neb.  675. 

Variance  Between  Counts  —  Rhode  Island.  —  In 
Rhode  Island  by  Pub.  Stat.,  c.  10,  19,  20, 
where  towns  are  divided  into  voting  districts, 
the  votes  are  to  be  returned  by  the  moderator 
of  the  several  districts  to  the  town  council, 
who  are  to  count  them  and  declare  the  result. 
This  is  the  official  count  upon  which  a  certifi- 
cate of  election  is  given.  The  certificate,  how- 
ever, is  only  evidence  of  an  election  and  not  a 
conclusive  declaration  of  title.  It  is  prima 
facie  evidence,  and  the  court  will  not  question 
the  action  of  the  town  council  until  some  rea- 
son for  so  doing  appears  in  a  proper  proceed- 
ing. If  it  is  shown,  however,  that  the  count 
of  the  town  council  was  incorrect,  and  that  the 
•count  by  the  town  supervisors  and  moderator 
was  correct,  the  former  will  be  adopted  as  the 
true  count.    State  v.  Smith,  17  R.  I.  415. 

1.  Mistakes  in  Names  of  Candidates.  —  In 
Maine  it  was  held  that  in  canvassing  the  votes 
returned  to  the  secretary  of  state,  the  governor 
and  council  could  not  count  votes  returned  for 
W.  II.  Smith,  or  W.  Smith,  as  votes  for  Wil- 


liam H.  Smith.  Opinions  of  Justices,  64  Me. 
588,  596. 

In  Massachusetts  it  was  decided  that  the 
board  should  not  receive  extrinsic  evidence 
outside  of  the  returns,  and  that  it  could  not  be 
compelled  to  count  ballots  with  the  initials 
only  of  the  Christian  name  of  a  candidate  with 
other  votes  containing  his  name  in  full.  Clark 
v.  Board  of  Examiners,  126  Mass.  2S3. 

And  in  New  York  it  was  held  that  they  could 
not  count  votes  for  Andrew  C.  Getty  which 
were  cast  for  Andrew  H.  Getty,  nor  take  proof 
upon  the  question,  and  that  the  legal  proposi- 
tion that  the  middle  was  no  part  of  the  name 
did  not  apply  in  such  a  case.  Kortz  v.  Board 
of  Canvassers,  12  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  84. 

In  the  case  of  People  v.  Pease,  27  N.  Y.  64, 
it  was  held  that  the  board  of  canvassers  erred 
in  refusing  to  allow  to  Moses  M.  Smith  votes 
given  for  Moses  Smith  and  M.  M.  Smith. 

In  a  Recent  Case  in  Ohio,  State  v.  Foster,  38 
Ohio  St.  599,  when  the  votes  for  representa- 
tive in  Congress  from  one  county  were  re- 
turned for  H.  L.  Morey,  and  from  the  rest 
of  the  districts  for  Henry  L.  Morey,  and 
the  state  board  of  canvassers  were  about  to 
count  them  all  for  the  same  person,  it  was 
held  that  they  would  not  be  compelled  to  can- 
vass them  as  for  different  persons  without  an 
allegation  that  they  were  cast  for  different  per- 
sons; White,  J.,  in  the  opinion,  says,  "  The 
statute  required  the  defendants  to  ascertain 
the  number  of  votes  given  for  the  differ- 
ent persons  for  the  office,  and  the  certificate 
was  to  be  given  to  the  '  person  so  elected.' 
We  fully  concede  that  the  duties  of  the  de- 
fendants in  the  respect  in  question  were 
ministerial  in  their  nature.  But  the  perform- 
ance of  ministerial  duties  requires  the  exercise 
of  intelligence,  sense,  and  judgment.  Minis- 
terial duties  must  be  performed  correctly;  and 
the  fact  that  a  ministerial  officer  performed  his 
duties  according  to  his  judgment,  is  of  no 
avail  if  the  duties  are  not  correctly  performed. 
It  is  true  that  defendants,  as  a  canvassing 
board,  were  required  to  ascertain  the  number 
of  votes  given  for  the  different  persons  for  the 
office,  and  the  certificate  of  election  was  to 
issue  to  the  person  so  elected.  The  person  so 
elected  was  to  be  determined  from  the  return 
before  the  board.  The  '  returns  '  are  only  evi- 
dence of  the  will  of  the  electors  expressed  by 
their  ballot.  If  this  evidence  is  such  as  to 
produce  reasonable  conviction  of  what  that 
will  is,  it  should  be  allowed  to  have  its  legiti- 
mate effect.  Strong,  Petitioner.  20  Pick.  (Mass.) 
494.  If  the  persons  receiving  the  certificate  did 
not  receive  the  plurality  of  votes  as  shown  by 
the  returns,  fairly  and  reasonably  understood, 
the  defendants  have  not  performed  the  duty 
enjoined  upon  them.  If  II.  L.  Morey  and 
Henry  L.  Morey  designate  the  same  person 
as  appears  from  the  returns,  read  in  the  light 
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/.  Place  of  Canvassing  Returns.  —  It  seems  that  a  statutory  provision 
that  the  votes  shall  be  canvassed  at  a  certain  place,  is  directory  only ;  and  a 
canvass  made  at  a  different  place,  for  a  sufficient  reason,  will  not  affect  the 
return.1 

g.  May  Count  Votes  Received  After  Proper  Time.  —  If  returns  are 
received  by  the  canvassing  board  during  the  progress  of  the  canvass,  although 
after  the  time  prescribed  by  law,  they  may  include  them  in  the  canvass.58 

//.  May  Not  Hold  SECRET  SESSIONS.  —  Canvassing  boards  have  no  right 
to  prevent  candidates,  or  their  authorized  agents,  from  being  present  when 
the  precinct  returns  are  being  counted.3  In  some  states  the  statute  expressly 
provides  that  the  canvass  shall  be  public,  but  it  has  been  held  that  noncom- 
pliance with  such  provisions  will  not  render  an  election  void  if  there  is  no  fraud 
or  prejudice.4 

5.  Recount  and  Recanvass  —  a.  In  General.  —  As  has  already  been  stated, 
in  the  absence  of  statutory  provision  therefor  the  officers  of  election  cannot 
recount  the  ballots,  after  once  having  counted  them  and  declared  the  result.*^ 
By  the  weight  of  authority  the  same  rule  applies  to  canvassing  officers.  They 
have  no  authority,  unless  it  is  expressly  given  them  by  statute,  to  recount  or 
recanvass,  after  they  have  made  a  canvass  and  formally  declared  the  result  or 
issued  a  certificate.6 


of  such  facts  of  public  notoriety  connected 
with  the  election  as  every  one  takes  notice  of, 
the  defendants  have  performed  their  duty 
properly  in  giving  the  certificate  to  Henry  L. 
Morey.  The  relator  relies  upon  the  case  of  Clark 
v.  Board  of  Examiners,  126  Mass.  283,  in  which 
it  was  held  that  mandamus  would  not  lie  '  to 
compel  the  board  to  count  certain  votes,  con- 
taining the  initial  letter  only  of  the  Christian 
name  of  a  candidate,  with  other  votes  contain- 
ing his  name  in  full.'  But  it  does  not  fol- 
low, that  had  the  board  determined  to  count 
the  votes  instead  of  to  exclude  them,  they 
would  have  been  compelled  by  mandamus 
not  to  count  them."  State  v.  Foster,  38  Ohio 
St.  599. 

1.  Place  of  Canvassing  Returns.  —  Thus,  in 
Pennsylvania,  where  the  returning  officers  met 
at  an  unusual  place  to  count  the  returns, 
the  fact  that  at  the  usual  place  they  were  inter- 
fered with  by  a  disorderly  crowd  to  such  an 
extent  that  they  could  not  properly  perform 
their  duties,  was  held  to  be  a  sufficient  ex- 
cuse for  changing  the  place.  Hulseman  v. 
Rems,  41  Pa.  St.  396.  And  where  the  court- 
house, where  the  votes  should  have  been  can- 
vassed, was  occupied  for  other  purposes,  it 
was  held  that,  in  the  absence  of  fraud,  a  can- 
vass of  the  returns  made  at  a  private  house 
was  a  sufficient  compliance  with  the  stat- 
ute. McCraw  v.  Harralson,  4  Coldw.  (Tenn.) 
34- 

2.  Count  of  Votes  Received  After  Proper  Time.  — 

Cresap  v.  Gray,  10  Oregon  345 ;  Dalton  v.  State, 
43  Ohio  St.  652. 

3.  Canvassers  Cannot  Hold  Secret  Sessions.  — 
State  v.  Ramp,  (C.  PI.)  8  Ohio  Wkly.  L.  Bui. 
192;  State  v.  Harwood,  36  Kan.  236. 

In  the  case  of  Burns  v.  Young,  Smith  El. 
Cas.  179,  upon  proof  that  the  county  board  re- 
fused to  allow  other  persons  present  during 
the  count,  the  committee  counted  the  precinct 
returns  instead  of  the  county  abstract,  saying, 
that  although  the  witness,  who  was  not  per- 
mitted to  be  present,  stated  that  the  members 
r>f  the  board  were  men  of  integrity  and  verac- 


ity, they  considered  the  practice  "  reprehensi- 
ble and  dangerous." 

4.  See  Atkinson  v.  Lorbeer,  111  Cal.  419. 

5.  Recount  or  Recanvass.  —  Goading  v.  Wil- 
son, Smith  El.  Cas.  79;  State  v.  Donnewirth, 
21  Ohio  St.  216;  Ramsey  v.  Callaway,  15  La. 
Ann.  464;  State  v.  Knight,  6  Houst.  (Del.)  146; 
People  v.  Board  of  Town  Canvassers,  (Supreme 
Ct.)  19  N.  Y.  Supp.  206;  Matter  of  Kline,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  672.  See 
supra,  this  section,  Cozen/  of  Votes. 

6.  In  Missouri,  where  a  county  clerk  had 
made  a  count  of  the  votes,  and  had  given  a, 
certificate,  it  was  held  that  he  had  no  authoritv 
to  recount  them  and  give  a  new  certificate, 
and  that  if  he  did  so  the  last  count  would  be  a 
nullity.  Bowen  v.  Hixon,  45  Mo.  340.  And 
see  Opinion  of  Justices,  70  Me.  560;  Hadley 
v.  Albany,  33  N.  Y.  603,  88  Am.  Dec.  412; 
Hartt  v.  Harvey,  32  Barb.  (N.  Y.)  55;  Mor- 
gan v.  Quackenbush,  22  Barb.  (N.  Y.)  73; 
Light  v.  State,  14  Kan.  489;  McKinney  v. 
Peers,  91  Va.  684. 

Where  the  statute  authorizes  a  recount  of 
the  votes,  there  is  no  authority  to  make  more 
than  one,  Shenowith  v.  Randolph  County. 
26  W.  Va.  230;  and  if,  at  the  first  recount,  it 
was  only  asked  that  a  part  of  the  precincts 
should  be  recounted,  and  this  was  done,  and 
the  result  announced,  it  was  held  that  the  rest 
could  not  be  recounted.  Opinion  of  Justices, 
117  Mass.  599. 

In  Kansas  it  was  held  that  where  a  county 
clerk  signs,  authenticates,  and  transmits  to 
the  secretary  of  state,  within  the  time  pre- 
scribed by  the  statute,  an  abstract  of  the  votes 
of  a  representative  district  of  his  countv.  cast 
for  a  member  of  the  house  of  representatives, 
although  such  abstract  states  incorrectly  the 
votes  cast  for  the  candidates  for  such  office, 
yet  if  the  board  of  state  canvassers,  without 
any  notice  or  knowledge  of  the  error  or  mis- 
take in  such  abstract,  proceeds,  in  good  faith, 
according  10  the  statute,  to  examine  and  de- 
clare the  whole  number  of  votes  given  in  the 
representative  district  at  the  election,  and  from 
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Power  of  Courts.  —  It  is  no  doubt  safe  to  say  that  a  court  cannot  order  a 
recount,  even  when  fraud  and  mistake  are  manifest,  in  the  absence  of  statutory 
authority.  It  certainly  cannot  do  so  if  it  would  be  in  violation  of  a  statute, 
as  of  a  statute  requiring  the  ballots  to  be  destroyed.1 

b.  Express  Statutory  Provisions.  —  In  some  states  there  are  express 
statutory  provisions  under  which  a  recount  of  votes  may  be  obtained  by  peti- 
tion to  a  particular  court  or  judge.  Decisions  in  which  these  statutes  have  been 
construed  will  be  found  in  the  note  below.2  The  statutes  vary  so  much  in  the 
different  states,  that  decisions  construing  one  statute  can  be  of  very  little  aid 
in  the  construction  of  the  others. 


the  face  of  such  abstract  determines  that  the 
person  therein  stated  to  have  the  greatest 
number  of  votes  is  duly  elected  as  representa- 
tive, and  no  other  abstract  is  presented,  or 
called  to  the  attention  of  the  board,  from  that 
county  or  district,  during  its  session,  such 
board  discharges  its  whole  duty  in  the  prem- 
ises; and  after  it  has  finally  adjourned  its 
power  is  at  an  end,  and  it  cannot  reassemble 
or  make  a  recount.  When  its  duty  is  once 
fully  performed,  it  is  performed  once  and  for- 
ever, and  cannot  be  repeated.  Rosenthal  v. 
State  Board  of  Canvassers,  50  Kan.  129. 

Congressional  Cases.  —  In  several  cases  in  the 
House  of  Representatives,  the  House  allowed 
parties  certified  to  be  elected  upon  a  recount  to 
hold  the  seat  pending  the  contest.  Thus,  in 
Butler  v.  Lehman,  1  Bart.  El.  Cas.  353,  where 
proof  was  made  to  the  governor  of  Pennsyl- 
vania that  the  returns  from  one  county 
counted  by  the  canvassers  was  a  forgery,  he 
issued  his  proclamation  declaring  the  other 
candidate  elected,  and  this  last  person  was  ad- 
mitted to  the  seat  pending  the  contest.  See 
also  Sleeper  v.  Rice,  I  Bart.  El.  Cas.  472,  and 
Morton  v.  Daily,  1  Bart.  El.  Cas.  402. 

1.  Power  of  Court  to  Compel  Recount.  —  See 
Rosenthal  v.  State  Board  of  Canvassers,  50 
Kan.  129;  People  v.  Board  of  Town  Canvass- 
ers, (Supreme  Ct.)  19  N.  Y.  Supp.  206. 

2.  Express  Statutory  Provision  for  Recount.  — 
In  New  Jersey  under  the  Act  of  March  11,  1880, 
it  was  provided  that  whenever  any  candidate 
for  any  election  for  member  of  the  senate  or 
member  of  the  assembly  shall  have  reason  to 
believe  that  an  error  has  been  made  in  any 
board  of  election  or  of  canvassers  in  counting 
the  vote  or  declaring  the  result  of  such  election, 
whereby  the  result  has  been  changed,  the  can- 
didate may  apply  to  any  justice  of  the  supreme 
court,  who  shall  be  authorized  to  order  and 
cause  a  recount  of  such  votes  to  be  publicly 
made  under  direction  of  the  court  by  the 
county  clerk  or  such  ether  officer  as  said  jus- 
tice may  designate,  after  due  notice  to  the 
parties  interested  of  the  time  and  place  of  such 
recount.    Gen.  Stat.  N.  J.,  p.  1327,  §  195. 

Whether  Duties  of  the  Justice  Are  Judicial  or 
Ministerial.  —  It  was  held  under  the  New  Jer- 
sey statute  above  referred  to  that  the  duties  of 
a  justice  with  respect  to  a  recount  are  purely 
ministerial;  that  he  cannot,  for  example,  take 
evidence  to  determine  if  ballot  boxes  have 
been  tampered  with.  Ruh  v.  Frambach,  47 
N.  J.  L.  85.  See  also  Kearns  v.  Ed  wards,  17 
N.  J.  L.  J.  51,  (N.  J.  1894)  28  Atl.  Rep.  723. 

Compliance  with  Statutory  Provision.  —  A  can- 
didate to  obtain  an  order  for  a  recount  must 
comply  with  statutory  requirements  as  to  peti- 


tion, bond,  etc.  McCoy  v.  Boyle,  51  N.  J.  L. 
53.  See  also  In  re  Election  of  Register,  12  N. 
J.  L.J.  271. 

A  Petition  for  a  Recount  is  governed  by  the 
rule  which  requires  a  plaintiff  to  state  in  his 
declaration  a  prima  faeie  case  for  recovery, 
and  a  petition  therefor  praying  for  a  recount 
of  the  ballots  on  the  ground  that  a  ballot  was 
improperly  rejected  because  of  a  difference  of 
opinion  among  the  election  officers  was 
quashed  because  it  failed  to  inform  the  court 
why  the  ballot  was  rejected,  or  upon  what 
point  the  election  officers  differed.  Keboch's 
Contested  Election,  19  Pa.  Co.  Ct.  Rep.  663,  6 
Pa.  Dist.  Rep.  637. 

By  the  New  Jersey  Act  of  March  25,  1895  (2 
Gen.  Stat.,  p.  1367,  par.  3696),  it  is  provided: 
"  That  if  any  candidate  for  any  office  within 
ten  days  after  any  election  shall  pray  a  re- 
count of  the  whole  or  any  part  of  the  vote,  by 
his  petition  in  writing  to  one  of  the  justices  of 
the  supreme  court,  and  shall  deposit  such  sum 
as  such  justice  shall  order  as  security  for  the 
payment  of  the  expenses  of  such  recount,  it 
shall  be  the  duty  of  such  justice  to  order  such 
recount  to  be  taken,  the  same  to  be  made  by' 
the  county  board  of  elections,  under  such 
supervision  and  upon  such  terms  as  he  may 
order,  and  such  justice  shall  have  power  to  fix 
the  compensation  for  all  persons  and  officers 
necessarily  performing  duties  under  such 
order,  and  on  the  conclusion  of  such  recount 
the  said  justice  shall  certify  the  result  thereof, 
which  certificate  shall  take  the  place  of  the 
certificate  originally  issued  by  the  canvassing 
board;  said  justice  shall  also  make  order  con- 
cerning the  payment  of  the  expense  of  such 
recount,  which  shall  be  paid  by  the  party  ap- 
plying therefor,  if  the  result  is  unchanged  by 
such  recount,  but  shall  be  paid  by  the  county 
in  case  the  result  shall  be  changed  by  the  re- 
count, and  he  shall  order  such  writs  or  pro- 
ceedings as  may  be  necessary  to  carry  said 
recount  into  effect  or  collect  said  costs."  In 
Lippincott  v.  Felton,  (N.  J.  1S97)  38  Atl.  Rep. 
821,  it  was  held  that  in  a  recount  of  ballots 
under  this  act  the  board  of  election  should 
count  as  many  ballots  as  there  are  names  of 
apparent  voters  on  the  poll  book,  even  though 
the  certificate  of  the  whole  number  of  votes 
received  has  not  been  made  by  the  election 
officers  as  required  by  section  42  of  the  elec- 
tion act.  It  was  also  held  that  in  case  of  a 
partial  recount  under  the  above  section,  the 
justice  ordering  the  same  should  at  the  conclu- 
sion thereof  make  a  certificate  shoiving  the 
whole  number  of  votes  for  each  person  for  the 
office  in  dispute,  as  exhibited  by  the  original 
certificate  of  the  canvassers  corrected  by  the 
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XV.  Vote  Necessary  to  a  Choice  —  1.  In  the  Absence  of  Express  Provisions 
of  Law.  —  Whether,  in  the  absence  of  any  express  provision  of  law,  a  majority 
vote  is  necessary  to  constitute  a  choice  at  an  election,  or  a  mere  plurality  will 


recount,  so  that  his  certificate  may  take  the 
place  of  the  original  certificate  as  prima  facie 
title  to  the  office  in  dispute. 

Recount  of  Votes  on  Constitutional  Amendment. 
—  In  Bott  v.  Board  of  Registry,  (N.  J.  1897)  38 
Atl.  Rep.  848,  an  application  was  made  to  the 
court  to  order  a  recount  of  the  ballots  cast  at 
an  e  lection  on  a  proposed  constitutional  amend- 
ment. The  court  did  not  decide  whether 
after  the  governor  of  the  state  has  issued 
his  proclamation  that  the  proposed  constitu- 
tional amendment  has  received  a  majority 
vote  and  has  become  a  part  of  the  state  consti- 
tution, the  court  can  order  a  recount.  But 
it  held  that  if  the  court  did  have  such  power  it 
would  not  exercise  it  except  in  a  very  clear 
case. 

In  Illinois  there  is  also  statutory  provision 
..for  a  recount.  See  Kreitz  v.  Behrensmeyer, 
125  111.  141,  8  Am.  St.  Rep.  349. 

The  Wisconsin  Act  of  1885,  c.  464,  §  6,  relat- 
ing to  municipal  elections,  provides  for  a  re- 
count of  votes  on  the  filing  of  a  statement  with 
the  city  clerk  by  ten  qualified  electors  within 
a  certain  time  after  election,  to  the  effect  that 
they  have  reason  to  believe  that  the  returns  of 
the  inspectors  of  election  are  erroneous.  On 
the  filing  of  such  statement  the  statute  pro- 
vides that  the  clerk  shall  forthwith  transmit 
such  statement  to  the  inspectors  or  committee, 
if  any. 

In  State  v.  Bate,  70  Wis.  409,  it  was  held 
that  under  this  statute  the  recount  must  be 
made  by  the  inspectors  of  election  of  the 
different  precincts  and  not  by  the  canvassing 
board. 

The  Michigan  Statute  of  1887  (Laws  1887,  No. 
208)  provides  that  upon  the  filing  of  a  petition 
by  a  person  aggrieved  by  the  count  of  votes 
by  the  inspectors  of  election,  and  on  compli- 
ance with  certain  requirements  as  to  a  deposit, 
and  notice,  it  shall  be  the  duty  of  the  board  of 
canvassers  to  proceed  to  make  an  investiga- 
tion of  the  facts  set  forth  in  said  petition.  It 
is  then  provided  that  for  such  purpose  the 
board  shall  have  power  to  cause  the  ballot 
boxes  to  be  brought  before  them,  and  that 
they  shall  thereupon  appoint  a  committee 
of  their  own  number,  as  provided  in  the 
statute;  and  the  committee  so  chosen  shall 
constitute  a  committee  to  investigate  the 
errors,  mistakes,  or  frauds  complained  of.  It 
is  then  provided  that  this  committee  shall,  in 
some  public  place,  where  the  candidates  and 
their  counsel  may  be  present,  if  they  so  desire, 
without  unnecessary  delay,  proceed  to  open 
the  ballot  boxes  and  to  make  a  recount 
thereof. 

In  May  v.  Board  of  Canvassers,  94  Mich. 
505,  this  act  was  construed  as  follows:  The 
statute  gives  an  aggrieved  party  the  right  to  a 
recount  of  the  votes  cast  for  and  against  him 
for  the  office  for  which  he  was  a  candidate, 
upon  his  complying  with  its  provisions,  en- 
forceable by  mandamus.  Citing  McKenzie 
v.  Board  of  City  Canvassers,  70  Mich.  147. 
The  purpose  of  the  provision  of  the  act  giving 
the  board  of  canvassers  power  to  cause  the 
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ballot  boxes,  used  in  the  election  districts  in 
which  the  errors,  mistakes,  or  frauds  com- 
plained of  are  alleged  to  have  occurred,  to  be 
brought  before  it,  is  not  to  enable  the  board  to 
ascertain  whether  a  recount  shall  be  had,  but 
whether  there  was  fraud  or  mistake  in  the 
original  count.  This  provision  is  not  manda- 
tory, but  was  intended  to  confer  a  right  which 
the  board  might  exercise  in  case  of  neces- 
sity, and  its  non-exercise  is  not  jurisdictional. 
The  statute  gives  to  neither  the  board  of 
canvassers  nor  to  the  committee  appointed  to 
make  the  recount,  power  to  enter  upon  an  in- 
vestigation of  alleged  frauds  committed  at  the 
election;  nor  does  it  confer  power  upon  the 
board  to  compare  the  registration  lists  with 
the  poll  lists  for  the  purpose  of  determin- 
ing whether  the  votes  of  unregistered  per- 
sons were  received,  and  to  exclude  the  entire 
vote  of  a  precinct  on  that  ground.  If  the 
resolution  of  the  board  directs  the  com- 
mittee to  proceed  to  investigate  the  matters 
set  forth  in  the  petition,  a  further  provision 
authorizing  them  to  open  all  ballot  boxes 
containing  votes  cast  for  the  office  for  which 
the  petitioner  was  a  candidate  should  be  con- 
strued as  having  relation  to  the  investigation 
thus  directed;  and  as  being  limited  to  the  bal- 
lot boxes  in  the  precincts  named  in  the  peti- 
tion. Where  upon  the  face  of  the  returns  of 
the  inspectors  of  election,  as  corrected  by  the 
authorized  recount,  the  petitioner  is  shown  to 
have  received  a  plurality  of  the  votes  cast  for 
the  office  for  which  he  was  a  candidate,  and 
the  board  of  canvassers  assumes  to  change 
said  result  by  correcting  the  returns  from  a 
precinct  according  to  an  unauthorized  recount 
of  the  ballots  cast  therein  for  said  office,  and 
by  the  rejection  of  the  vote  of  an  entire  pre- 
cinct on  the  ground  that  votes  were  cast 
therein  by  persons  who  were  not  registered, 
mandamus  will  lie  to  compel  the  board  to  re- 
convene, and  vacate  a  resolution  directing  the 
issuance  of  a  certificate  of  election  to  the  can- 
didate thus  shown  to  have  been  elected,  and 
direct  that  a  certificate  be  issued  to  the  peti- 
tioner. 

See  also  as  to  this  act,  McKenzie  v.  Board  of 
City  Canvassers,  70  Mich.  147. 

Cases  in  Which  the  Michigan  Statute  Does  Not 
Apply.  —  It  has  repeatedly  been  held  that  the 
Michigan  statute  does  not  apply  to  a  contest 
over  an  election  to  a  body  which  by  law  is 
made  the  judge  of  the  qualifications  and  elec- 
tions of  its  own  members,  as  to  contests  over 
an  election  of  members  of  the  common  coun- 
cil of  a  city,  of  the  state  legislature,  and  of  rep- 
resentatives in  Congress.  Weston  v.  Judge, 
69  Mich.  600;  Naumann  v.  Board  of  City  Can- 
vassers, 73  Mich.  255;  Wheeler  v.  Board  of 
Canvassers,  94  Mich.  448;  Belknap  ».  Board 
of  Canvassers,  94  Mich.  516;  Hilton  v.  Grand 
Rapids,  (Mich.  1897)  70  N.  W.  Rep.  1043; 
Vance  v.  Board  of  Canvassers,  95  Mich. 
462. 

Nor  does  the  act  apply  to  any  other  case  in 
which  jurisdiction  is  vested  by  statute  in  some 
other  tribunal  or  board.    Vance  v.  Board  of 
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suffice,  must,  it  is  said,  depend  upon  the  usage  in  each  particular  state.1  But 
it  has  also  been  said,  with  much  appearance  of  reason,  that  the  government 
and  institutions  of  the  United  States  rest  upon  the  principle  that  the  controll- 
ing power  is  vested  in  the  majority;  and  therefore,  in  the  absence  of  any 
express  provision  of  law  to  the  contrary,  the  will  of  any  community  or  associa- 
tion, body  politic  or  corporate,  is  properly  declared  only  by  the  voice  of  the 
majority.8 

2.  Legislative  Regulation.  —  The  matter  is,  however,  usually  settled  by 
express  provisions  of  law.  And  the  power  to  prescribe  which  of  the  two 
principles  shall  govern  at  state  or  municipal  elections  resides  in  the  legislature, 
subject  to  any  restrictions  which  the  state  constitution  may  contain.3 


Canvassers,  93  Mich.  462.  In  this  case  it  was 
held  that  the  statute  does  not  apply  to  elec- 
tions of  circuit  judges,  as  the  statute  (How. 
Stat.,  §  248)  makes  it  the  duty  of  the  county 
clerk  of  each  county  to  certify  the  number  of 
votes  cast  for  circuit  judge  to  the  state  treas- 
urer, and  (section  249)  requires  the  board  of 
state  canvassers  to  proceed  to  the  canvass  and 
determination  of  the  election  of  circuit  judges; 
and  section  4  of  article  8  of  the  constitution 
makes  it  the  duty  of  the  board  of  state  can- 
vassers to  determine  the  result  of  all  elections 
*'  for  state  officers  and  of  such  other  officers  as 
shall  by  law  be  referred  to  them,"  and  section 
5  provides  that  "  when  the  determination  of 
the  board  of  state  canvassers  is  contested  the 
legislature  in  joint  convention  shall  decide 
which  person  is  elected." 

In  Johnson  v.  Board  of  Canvassers,  101 
Mich.  187,  it  was  held  that  the  act  did  not  ap- 
ply to  village  elections,  as  village  boards  or 
councils  are  not  among  the  boards  mentioned 
in  the  act,  to  which  a  petition  for  recount  may 
be  presented. 

Time  of  Application.  —  In  Newton  v.  Board  of 
Canvassers,  94  Mich.  455,  it  was  held  that  the 
purpose  of  the  Michigan  act  above  referred  to 
is  to  provide  for  a  recount  antecedent  to  the 
determination  by  the  board  of  county  canvass- 
ers of  the  number  of  votes  cast  for  the  office 
as  to  which  a  recount  is  applied  for,  and  that 
an  application  by  a  candidate  for  supreme 
judge  to  the  board  of  county  canvassers  for  a 
recount  made  on  the  last  day  on  which  the 
board  of  state  canvassers  could,  if  the  direc- 
tion of  the  statute  should  be  observed,  canvass 
the  returns  and  issue  the  certificate  of  election, 
was  not  in  time,  and  that  mandamus  would 
not  lie  to  compel  such  recount. 

1.  Usage  Governs.  —  State  v.  Anderson,  45 
Ohio  St.  196,  per  Williams,  J.,  quoting  Cush- 
ing's  Law  of  Legislative  Assemblies,  1 1 7— 
129.  In  this  case  it  was  held  that  a  plurality 
vote  was  sufficient  to  elect  officers  in  the 
organization  of  a  city  council,  the  statutory 
provision  on  the  subject  being  simply  that  the 
council  should  proceed  to  organize  by  "  elect- 
ing "  officers  (Rev.  Stat.,  §  1676),  and  the  plu- 
rality principle  having  been  generally  applied 
to  elections  in  the  state. 

2  Majority  Vote  Necessary  Unless  Otherwise 
Provided  by  Law.  —  Foster,  J.,  in  State  v. 
Fagan,  42  Conn.  32.  See  also  the  Stockton 
Case,  Sen.  El.  Cas.  264. 

Apparently  Conflicting  View  Explained.  —  Mr. 
Cooley  in  his  work  on  Constitutional  Limita- 
tions (6th  cd.),  p.  779,  says:    "  Unless  the 
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law  under  which  the  election  is  held  expressly 
requires  more,  a  plurality  of  the  votes  cast 
will  be  sufficient  to  elect,  notwithstanding 
these  may  constitute  but  a  small  portion  of 
those  who  are  entitled  to  vote,  and  notwith- 
standing the  voters  generally  may  have  failed 
to  take  notice  of  the  law  requiring  the  election 
to  be  held."  And  other  text  writers  have 
used  similar  language.  See  Paine  on  Elec- 
tions (1888),  §  571.  A  close  reading  of  this 
language,  however,  and  an  examination  of  the 
cases  cited  by  the  various  authors  in  support 
thereof,  lead  to  the  irresistible  conclusion  that 
the  point  intended  to  be  brought  forward  was 
not  that  a  plurality  as  opposed  to  a  majority 
is,  in  the  absence  of  statutory  direction,  neces- 
sary to  constitute  a  choice,  but  that  a  choice 
can  be  made  by  a  plurality  of  the  voters 
actually  taking  part  in  an  election,  without 
the  necessity  of  taking  into  consideration  the 
actual  number  of  voters  entitled  to  take  part, 
who  may  not  have  exercised  their  right.  The 
word  "  plurality  "  would  seem  to  have  been 
used  in  a  loose  sense,  as  synonymous  with 
"  majority  "  (see  Century  Diet.),  and  not 
in  the  restricted  sense  in  which  it  is  properly 
used  in  reference  to  elections  as  meaning  the 
highest  number  of  votes  cast  for  any  one  can- 
didate (see  Bouvier's  Law  Diet.). 

View  that  Plurality  Is  Sufficient. —  Mr.  Mc- 
Crary  (McCrary  on  Elections  (4th  ed.),  §  206) 
expresses  the  view  that  in  the  absence  of 
statutory  provisions  on  the  subject,  a  plural- 
ity, as  opposed  to  a  majority,  is  sufficient  to 
elect. 

3.  Legislature  May  Regulate.  —  In  re  Plural- 
ity Elections,  15  R.  I.  617. 
Requirements  in  Various  States  —  Connecticut. 

—  A  majority  vote  is  necessary  to  elect  a 
school-district  committee  in  Connecticut,  for 
it  is  provided  by  statute  that  members  of  the 
committee  must  be  chosen  by  ballot  at  the  an- 
nual meeting  (Rev.  Stat.,  1875,  p.  136,  §  16), 
and  that  "  all  questions  in  such  meetings  shall 
be  decided  by  a  major  vote  of  the  qualified 
members  present."  (Rev.  Stat.,  1875,  p.  84, 
S  7).    State  v.  Fagan,  42  Conn.  32. 

Kansas.  —  Gen.  Stat.  Kansas,  1897,  c.  52, 
§  108,  provides  that  "  in  all  elections  for  the 
choice  of  any  officer,  unless  it  is  otherwise  ex- 
pressly provided,  the  person  having  the  high- 
est number  of  votes  for  any  office  shall  be 
deemed  to  have  been  elected  to  that  office." 
Lathen  v.  Campbell,  (Kan.  App.  1898)  51  Pac. 
Rep.  931. 

Rhode  Island.  —  In  Rhode  Island  a  plurality 
is  sufficient  to  constitute  a  choice  at  all  special 
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National  Elections.  -  But  it  has  been  considered  that  the  legislative  discretion 
as  to  regulating  this  matter  in  reference  to  elections  of  United  States  senators 
and  representatives,  and  presidential  electors,  is  not  subject  to  any  control  by 
the  state  constitutions.1 

3.  Construction  of  Provisions  as  to  Vote  Required.  —  When  the  law  requires, 
for  the  election  of  an  officer  or  the  carrying  of  a  measure,  a  vote  of  a  majority, 
or  a  specified  proportion  of  the  legal  or  qualified  voters,  it  is  generally  con- 
sidered sufficient  if  the  required  proportion  of  the  votes  actually  cast  is  in 
favor  of  the  candidate  or  measure,  and  there  is  no  necessity  for  any  inquiry  as 
to  the  actual  number  of  voters  in  the  district ;  for  it  is  presumed  that  all  legal 
electors  voted,  or,  if  they  did  not,  that  they  acquiesced  in  the  action  of  those 
who  did.2    It  would  seem  that  an  application  of  the  same  principle  would 


elections,  in  elections  for  senators,  representa- 
tives in  Congress,  and  presidential  electors, 
and  in  elections  for  members  of  a  city  council 
or  other  civil  officers,  except  those  whose  elec- 
tion is  particularly  provided  for  in  the  consti- 
tution, such  as  governor,  lieutenant-governor, 
state  senators,  and  representatives,  secretary 
of  state,  attorney-general,  and  general  treas- 
urer. The  provision  of  article  8,  §  10  of  the 
constitution,  requiring  a  majority  vote  to  con- 
stitute a  choice  "  in  all  elections  held  by  the 
people  under  this  constitution,"  refers  only  to 
such  elections  as  are  above  set  out  as  excep- 
tions.   In  re  Plurality  Elections,  15  R.  I.  617. 

1.  Legislative  Discretion  in  Regard  to  National 
Elections  Not  Controlled  by  State  Constitutions.  — 
In  re  Plurality  Elections,  15  R.  I.  617.  In  this 
case  it  was  held  that  a  plurality  of  the  electors 
voting  might  lawfully  and  constitutionally 
choose  a  member  of  Congress,  for  the  state 
statute  so  provides.  The  court  considered 
that  it  was  doubtful  whether  article  8,  §  10  of 
the  Rhode  Island  Constitution,  which  provides 
that  "  in  all  elections  held  by  the  people  under 
this  constitution,  the  majority  of  all  the  elect- 
ors voting  shall  be  necessary  to  the  election  of 
the  persons  voted  for,"  was  intended  to  apply 
to  congressional  elections;  but  held  that  if  it 
was  so  intended,  it  was  in  conflict  with  the 
provisions  of  article  1,  §  4,  of  the  United 
States  Constitution,  which  provides  that  the 
manner  of  holding  such  elections  shall  be  pre- 
scribed by  the  state  legislature,  subject  to 
alteration  only  by  Congress.  It  was  likewise 
held  in  the  same  case  and  upon  the  same  rea- 
soning that  a  plurality  of  the  electors  voting 
might  choose  a  presidential  elector  under  the 
statute  so  providing,  as  article  2,  §  1  of  the 
United  States  Constitution  requires  that  presi- 
dential electors  from  the  several  states  shall 
be  appointed  "  in  such  manner  as  the  legisla- 
ture thereof  may  direct." 

2.  Consent  Given  by  Required  Proportion  of 
Votes  Cast — England,  —  Oldknow  v.  Wain- 
wright,  2  Burr.  1017,  citing  Rex  v.  Withers, 
Pasch.  8  G.  2  B.  R. 

United  States.  —  St.  Joseph  Tp.  v.  Rogers,  16 
Wall.  (U.  S.)  644;  Cass  County  v.  Johnston,  95 
U.  S.  360;  Carroll  County  v.  Smith,  ill  U.  S. 
556,  disregarding  Hawkins  v.  Carroll  County, 
50  Miss.  735. 

Arkansas.  —  Vance  v.  Austell,  45  Ark.  400. 

Florida.  —  State  v.  Padgett,  19  Fla.  518. 

Georgia.  —  See  Gavin  v.  Atlanta,  86  Ga.  132. 

Illinois.  —  People  v.  Warfield,  20  111.  159. 

Iowa.  —  Taylor  v.  McFadden,  84  Iowa  262. 
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Kansas.  —  County-Seat  of  Linn  County,  15 
Kan.  500. 

Louisiana.  —  De  Soto  Parish  v.  Williams,  49 
La.  Ann.  422. 

Minnesota. — Taylor  v.  Taylor,  10  Minn. 
107;  Everett  v.  Smith,  22  Minn.  53.  See  Gen. 
Stat.  Minn.  1894,  §  647  etseq. 

Nevada. — JState  v.  Ruhe,  (Nev.  1898)52  Pac. 
Rep.  274. 

New  York.  —  Smith  v.  Proctor,  130  N.  Y.  319. 
See  also  May  v.  Bermel,  20  N.  Y.  App.  Div. 
53,  a  firming  20  Misc.  Rep.  (N.  Y.)  515;  People 
v.  Clute,  50  N.  Y.  451,  10  Am.  Rep.  508. 

Pennsylvania.  —  Com.  v.  Read,  2  Ashm.  (Pa.) 
261. 

Texas. — Alley  v.  Denison,  8  Tex.  297.  See 
Rev.  Stat.  Tex.,  1893,  art.  811. 

Washington.  —  Yesler  v.  Seattle,  1  Wash. 
308;  Metcalfe  v.  Seattle,  1  Wash.  297;  State  v. 
Snodgrass,  1  Wash.  305. 

Wisconsin.  —  Sanford  v.  Prentice,  28  Wis. 
358. 

In  Bott  v.  Wurts,  (N.  J.  1898)  40  Atl.  Rep. 
740,  it  was  held  that  under  article  9  of  the 
constitution,  which  required  that  constitu- 
tional amendments  when  submitted  to  the 
people  should  be  approved  or  ratified  "  by  a 
majority  of  the  electors  qualified  to  vote  for 
members  of  the  legislature  voting  thereon,"  it 
was  sufficient  for  the  adoption  of  an  amendment 
that  it  received  a  majority  of  the  legal  votes 
cast  at  the  election  on  the  question,  whether  or 
not  the  number  of  affirmative  votes  was  equal 
to  a  majority  of  all  the  qualified  electors  in  the 
state. 

Article  242  of  the  Louisiana  Constitution  of 
1879,  providing  that  the  general  assembly  may 
by  general  law  authorize  the  parochial  or  mu- 
nicipal authorities  of  the  state  to  levy  special 
taxes  in  aid  of  public  improvements  or  rail- 
way enterprises,  "by  a  vote  of  the  majority  of 
the  property  taxpayers  in  numbers  and  in 
value,"  means  simply  a  majority  of  the  prop- 
erty taxpayers  actually  present  and  voting  at 
an  election  held  on  the  question.  De  Soto 
Parish  v.  Williams,  49  La.  Ann.  422. 

The  only  way  to  defeat  the  election  of  a  car. 
didate  at  an  election  where  the  number  of 
electors  is  indefinite,  or  where  the  law  does 
not  require  a  majority  of  all  the  members  of  a 
body  having  a  definite  number  as  opposed  to  a 
majority  of  those  voting,  is  by  voting  for  an- 
other candidate;  and  the  fact  that  a  majority 
enters  a  protest  against  the  minority  candidate 
voted  for  at  a  regularly  called  election,  will 
not  defeat  the  election,  if  no  other  candidate 
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lead  to  the  conclusion  that  where  a  measure  is  submitted  to  the  voters  at  a 
general  election,  or  at  the  same  time  as  other  measures,  it  should  be  considered 
carried  if  a  majority,  or  the  required  proportion,  of  the  votes  actually  cast  for 


is  voted  for.  Hendrickson  v.  Shotwell,  I  N.  J. 
Eq.  577. 

Case  Explained. — The  case  of  Saunders  v. 
Erwin,  49  Ark.  376,  at  a  first  glance  appears  to 
be  in  conflict  with  the  doctrine  set  out  in  the 
text,  but  that  decision  must  be  considered  in 
connection  with  Vance  v.  Austell,  45  Ark.  400, 
which  it  follows.  The  true  doctrine  of  these 
cases  is  that  where  the  constitution  provides 
that  a  county-seat  shall  not  be  removed  with- 
out the  consent  of  the  majority  of  the  qualified 
voters  of  the  county  affected,  it  merely  fixes  the 
minimum  number  of  votes,  by  which  such  re- 
moval may  be  authorized,  and  does  not  restrict 
the  power  of  the  legislature  to  require  a  larger 
vote  than  is  there  fixed.  Therefore  an  act 
which  fixes  the  number  of  persons  liable  to 
pay  a  poll  tax  as  the  criterion  for  ascertaining 
the  number  of  qualified  voters,  and  makes  the 
vote  of  the  majority  of  the  persons  liable  to 
pay  such  tax,  as  ascertained  from  the  assess- 
ment books,  necessary  to  authorize  a  removal, 
is  not  in  contravention  of  the  constitution; 
and  an  election  at  which  the  proposition  did 
not  receive  a  majority  of  such  number  of 
votes  resulted,  of  course,  in  a  decision  against 
the  proposition. 

Missouri  Cases.  —  The  vacillation  of  the  Mis- 
souri courts  or.  this  question  has  been  so  great 
that  it  is  deemed  proper  to  give  a  brief  review 
of  the  cases  on  the  subject  in  their  chronologi- 
cal order,  without  attempting  to  state  how  the 
law  now  stands,  if  indeed  it  can  be  considered 
settled. 

The  first  case  was  State  v.  Winkelmeier,  35 
Mo.  103,  in  which  it  was  held  that  under  an 
act  giving  to  municipal  corporations  power  to 
allow  the  sale  of  refreshments  on  any  day  of 
the  week,  when  authorized  by  a  majority  of 
the  legal  voters  therein,  the  authority  was  not 
given  by  an  affirmative  vote  of  five  thousand 
and  thirty-five  in  an  election  in  which  thirteen 
thousand  voters  participated,  though  the  affir- 
mative votes  were  a  large  majority  of  those 
cast  on  the  question.  This  case  is  not  squarely 
upon  the  point  under  consideration,  but  is 
given  here  because  it  has  had  its  effect  on  the 
future  adjudications. 

The  cases  of  State  v.  Renick,  37  Mo.  270, 
and  State  v.  Binder,  38  Mo.  450,  arose  on  spe- 
cial elections  at  which  the  proposition  voted  on 
was  the  only  question  submitted,  and  the  de- 
cisions are  squarely  in  support  of  the  doctrine 
set  out  in  the  text. 

In  State  v.  Sutterfield,  54  Mo.  391,  it  was  de- 
cided  that  a  county-seat  could  not  be  removed 
without  an  actual  affirmative  vote  equal  to 
two-thirds  of  the  number  of  legally  registered 
voters.  The  court  recognized  the  general  rule 
set  out  in  the  text;  but  considered  that  the 
phraseology  of  the  statute  providing  for  the 
election,  the  provision  of  the  constitution  for- 
bidding the  removal  of  county-seats  unless 
"  two-thirds  of  the  qualified  voters  *  *  * 
shall  vote  in  favor  of  such  removal,"  and  the 
fact  that  a  registration  of  the  voters  was  pro- 
vided for,  required  the  holding  above  set  out. 
The  court  distinguished  the  cases  of  Slate  v. 


Renick,  37  Mo.  270,  and  State  v.  Binder,  38 
Mo.  450,  on  the  ground  that  the  same  consti- 
tutional provision  was  not  involved  in  their 
decision,  but  considered  that  those  cases  were 
in  conflict  with  State  v.  Winkelmeier,  35  Mo. 
103. 

In  State  -■.  Brassfield,  67  Mo.  331,  it  was 
held  that  the  provision  of  the  constitution  that 
"  the  general  assembly  shall  not  authorize  any 
county,  city,  or  town  to  become  a  stockholder 
in  or  to  loan  its  credit  to  any  company,  asso- 
ciation, or  corporation,  unless  two-thirds 
of  the  qualified  voters  of  such  county,  city,  or 
town,  at  a  regular  or  special  election,  to  be 
held  therein,  shall  assent  thereto,"  required 
an  actual  affirmative  vote  of  two-thirds  of  the 
qualified  voters,  especially  in  view  of  the  fact 
that  the  provisions  as  to  registration  then  in 
force  afforded  complete  means  of  ascertaining 
exactly  how  many  qualified  voters  there  were. 
These  registration  provisions,  the  court  con- 
sidered, furnished  a  clear  distinction  between 
the  case  at  bar  and  State  v.  Renick,  37  Mo. 
270,  and  State  v.  Binder,  38  Mo.  450. 

State  v.  St.  Louis,  73  Mo.  435,  involved  the 
same  principle  as  State  v.  Winkelmeier,  35 
Mo.  103,  and  was  similarly  decided  on  the  au- 
thority of  that  case  and  State  -■.  Sutterfield,  54 
Mo.  391,  and  State  Brassfield,  67  Mo.  331, 
which  latter  two  cases  the  court  considered 
also  ruling  on  the  question. 

In  State  v.  Francis,  95  Mo.  44,  the  court  laid 
down  the  broad  rule  that  "  when,  by  law,  a 
vote  is  required  or  permitted  to  be  taken,  and  * 
a  majority  of  the  legal  voters  is  mentioned  in 
such  law  as  being  necessary  to  carry  the  pro- 
posed measure,  *  *  *  such  majority  must 
be  a  majority  of  all  the  legal  voters  entitled  to 
vote  at  such  election  and  not  a  mere  majority 
of  those  voting  thereat,"  considering  such  rule 
to  have  been  established  by  State  v.  Winkel- 
meier, 35  Mo.  103,  and  citing  the  three  cases 
List  reviewed  above.  It  was  said  in  the  opinion 
that  "  the  case  of  State  <•.  Binder,  3S  Mo.  450, 
is  based  upon  its  own  peculiar  facts,  and  is 
not,  perhaps,  to  be  regarded  as  shaking  the 
authority  of  State  v.  Winkelmeier,  35  Mo.  103, 
or  of  the  other  cases  cited.  And  even  were  it 
to  be  so  regarded,  the  well-settled  rule  laid 
down  in  the  later  cases  referred  to  would  still 
be  regarded  as  better,  safer,  and  more  sound." 

In  Richardson  v.  McRcynolds,  114  Mo.  641, 
the  election  in  question  was  held  under  Rev. 
Stat.  1S89,  §  7979,  which  provided  for  the  re- 
moval of  a  schoolhouse  site  by  a  vote  at  the 
annual  school-district  meeting.  The  court 
said:  "When  the  statute  says  'a  majority 
vote  of  the  voters  who  are  resident  taxpayers 
of  said  district  shall  be  necessary  to  remove 
the  site  nearer  to  the  centre  of  said  district,'  it 
means  a  majority  of  the  taxpayers  present  and 
voting  at  such  election,"  citing  State  v.  Ren- 
ick, 37  Mo.  270,  and  it  considered  that  an  ac- 
tual vote  of  a  majority  of  all  those  qualified  to 
vote  was  not  necessary.  None  of  the  cases 
here  reviewed,  save  the  one  noted,  were  re- 
ferred to  cither  by  the  court  or  by  counsel  in 
argument. 
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or  against  such  measure  are  in  the  affirmative;  and  there  are  cases  supporting 
this  view.1  But  the  great  weight  of  authority  is  otherwise,  and  supports  the 
view  that  in  order  to  pass  such  a  measure  it  must  have  the  actual  affirmative 
vote  of  a  majority  or  the  required  proportion  of  those  who  participate  in  the 
election.3 


Special  Provision  Requiring  Actual  Affirmative 
Vote  —  Registration.  —  Where  the  constitution 
of  a  state  provides  that  no  debt  beyond  a  cer- 
tain amount  shall  be  incurred  by  any  munici- 
pality "  without  the  assent  of  two-thirds  of  the 
qualified  voters  thereof,  at  an  election  for  that 
purpose,  to  be  held  as  may  be  prescribed  by 
law,"  and  the  charter  of  a  city  has  provided 
for  the  registration  of  voters  prior  to  any  mu- 
nicipal election,  a  proposition  to  issue  bonds 
must  have  an  actual  affirmative  vote  equal  to 
two-thirds  of  the  number  of  voters  registered. 
Gavin  v.  Atlanta,  86  Ga.  132.  In  this  case  the 
court,  per  Simmons,  J.,  said:  "  Whenever  it 
[the  legislature]  has  provided  for  a  registra- 
tion, as  in  the  case  under  consideration,  that 
is  the  true  and  legal  test  for  ascertaining 
whether  the  requisite  two-thirds  majority  has 
been  received  or  not.  The  constitutional  pro- 
vision which  requires  the  assent  of  two-thirds 
of  the  qualified  voters  is  mandatory.  It  would 
be  absurd,  under  this  provision,  to  hold  that 
the  qualified  voters  of  a  municipality  should 
register  in  order  that  it  might  be  ascertained 
who  are  qualified  to  vote,  and  then  hold  that 
this  registration  has  no  effect  in  determining 
the  number  of  qualified  voters  in  the  munici- 
pality. *  *  *  The  qualified  voters,  there- 
fore, having  been  ascertained  under  the  law, 
the  constitution  is  mandatory  that  two-thirds 
of  them  shall  assent  before  bonds  shall  be 
issued." 

See  also  Madison  v.  Wade,  88  Ga.  699,  in 
which  case  it  was  held  that  under  the  consti- 
tution an  act  establishing  free  schools  would 
have  to  be  submitted  to  all  the  qualified  voters 
mentioned  in  the  act,  and  two-thirds  voting  at 
the  election  would  not  be  sufficient  to  approve 
the  act  unless  they  were  two-thirds  of  the 
whole  number  qualified  to  vote. 

Doctrine  that  Actual  Affirmative  Votes  Are 
Necessary.  —  The  courts  of  North  Carolina  and 
Tennessee,  on  the  other  hand,  adhere  to  the 
doctrine  that  in  order  to  carry  certain  proposi- 
tions there  must  be  cast  a  number  of  actual 
affirmative  votes  equal  to  the  required  propor- 
tion of  all  the  qualified  or  registered  electors  in 
the  district.  Chester,  etc.,  R.  Co.  v.  Caldwell 
County,  72  N.  Car.  486;  Duke  v.  Brown,  96  N. 
Car.  127;  Markham  v.  Manning,  96  N.  Car. 
132;  McDowell  v.  Massachusetts,  etc.,  Constr. 
Co.,  96  N.  Car.  514;  Wood  v.  Oxford,  97  N. 
Car.  227;  Rigsbee  v.  Durham,  98  N.  Car.  81; 
Cocke  v.  Gooch,  5  Heisk.  (Tenn.)  294;  Bouldin 
v.  Lockhart,  3  Baxt.  (Tenn.)  262,  1  Lea  (Tenn.) 
195;  Braden  v.  Stumph,  16  Lea  (Tenn.)  581. 

Cases  have  been  decided  in  the  same  way, 
in  other  states,  but  they  are,  at  the  present 
time,  of  not  much  practical  value.  Thus  the 
case  of  Patterson  v.  Temple,  27  Ark.  202, 
though  never  expressly  overruled,  is  in  direct 
conflict  with  the  later  decision  in  Vance  v. 
Austell,  45  Ark.  400.  And  the  case  of  Hawk- 
ins v.  Carroll  County,  50  Miss.  735,  was  disre- 
garded in  Carroll  County  v.  Smith,  ill  U.  S. 


556,  after  an  examination  of  the  reasoning  on 
which  it  was  founded. 
Conformity  with  Constitutional  Requirement.  — 

In  Duke  v.  Brown,  96  N.  Car.  127,  it  was  held 
thai  an  act  authorizing  an  issue  of  bonds  by  a 
town  upon  the  approving  vote  of  those  voting 
on  the  question  was  in  conflict  with  article  7, 
g  7,  of  the  Constitution  of  North  Carolina, 
which  provides  that  "  no  county,  city,  town, 
or  other  municipal  corporation  sha,ll  contract 
any  debt,  pledge  its  faith,  or  loan  its  credit, 
nor  shall  any  tax  be  levied  or  collected  by  any 
officers  of  the  same,  except  for  the  necessary 
expenses  thereof,  unless  by  a  vote  of  the  ma- 
jority of  the  qualified  voters  therein." 

But  in  Wood  v.  Oxford,  97  N.  Car.  227,  it 
was  held  that  the  spirit  of  the  constitution  was 
not  violated  where  a  proposition  submitted  to 
the  voters  received  a  vote  equal  to  a  majority 
of  all  those  qualified  to  vote,  although  it  was 
claimed  that  the  act  under  which  it  was  sub- 
mitted required  only  a  majority  of  the  votes 
cast;  and  in  such  case  it  was  necessary  to  con- 
strue the  statute. 

And  in  Rigsbee  v.  Durham,  98  N.  Car.  81,  it 
was  held  that  the  fact  that  the  statute  author- 
izing the  vote  required  only  a  majority  of  the 
votes  "  cast  "  did  not  cause  a  violation  of  the 
constitution  where  such  majority  was  also  a 
majority  of  the  qualified  voters. 

1.  View  that  a  Proposition  May  Be  Decided  by 
Votes  Actually  Cast  Thereon.  —  Marion  County 
v.  Winkley,  29  Kan.  36;  Walker  v.  Oswald,  68 
Md.  146;  May  v.  Bermel,  20  N.  Y.  App.  Div. 
53,  affirming  20  Misc.  Rep.  (N.  Y.)  515.  See 
also  Smith  v.  Proctor,  130  N.  Y.  319. 

In  Walker  v.  Oswald,  68  Md.  146,  the  court 
further  considered  that  the  express  terms  of 
the  law  under  which  the  question,  which  was 
as  to  the  acceptance  of  the  High  License  Law, 
was  submitted,  showed  a  legislative  intent 
that  a  majority  of  the  votes  cast  on  the  subject 
should  be  sufficient  to  carry  the  proposition. 

A  constitutional  provision  that  certain  laws 
shall  not  be  in  force  until  they  have  been  sub 
mitted  to  a  vote  of  the  people  at  a  general 
election  and  approved  by  a  majority  "  of  all 
the  votes  cast  at  such  election  "  requires 
merely  a  majority  of  the  votes  cast  on  that 
question,  not  of  the  entire  number  of  votes 
cast.    Gillespie  v.  Palmer,  20  Wis.  544. 

Under  a  statute  making  it  necessary  that 
some  one  place  should  have  "  two-thirds  of 
the  votes  polled  "  in  order  to  authorize  the  re- 
moval of  a  county-seat  thereto,  it  was  held 
that  two-thirds  of  the  votes  polled  on  that  par- 
ticular question  was  sufficient,  and  that  two- 
thirds  of  the  highest  number  of  votes  polled 
on  some  other  question  at  the  same  election 
was  not  necessary.  State  v,  Langlie,  5  N. 
Dak.  594.  To  the  same  effect  are  State  v. 
Barnes,  3  N.  Dak.  319;  State  v.  Grace,  20  Ore- 
gon 154. 

2.  Required  Proportion  of  All  Votes  Cast  at 
Election  Necessary — United  States.  —  See  Ar- 
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Requirement  of  Concurrence  of  Majority  Vote  in  Two  Districts.  —  Where  a  question  in 
which  two  districts  are  equally  concerned  is  submitted  to  the  voters  under  a 
certain  statute  showing  a  legislative  intention  that  a  majority  vote  in  each  dis- 
trict shall  be  required  to  carry  the  measure,  it  is  lost  if  the  majority  in  one 
district  vote  against  it,  though  the  majority  of  the  whole  number  of  votes  be 
cast  in  its  favor.1 


mour  Bros.  Banking  Co.  v.  Finney  County,  41 
Fed.  Rep.  321. 

California.  —  People  v.  Berkeley,  102  Cal. 
298. 

Illinois.  —  People  v.  Wiant,  48  III.  263. 

Indiana.  —  State  v.  Swift,  69  Ind.  505. 

Kentucky.  —  Hogg  v.  Baker,  (Ky.  1895)  31  S. 
W.  Rep.  726,  17  Ky.  L.  R.  577;  Bullock  v. 
O'Mahoney,  18  Ky.  L.  Rep.  286;  Owensboro  v. 
Baker,  18  Ky.  L.'R.  324,  (Ky.  1896)  37  S.  W. 
Rep.  1129. 

Michigan.  —  Stebbins  v.  Judge,  108  Mich. 
693. 

Minnesota.  —  Bayard  v.  Klinge,  16  Minn. 
249.  See  also  Smith  v.  Renville  County,  64 
Minn.  16. 

Missouri. — State  v.  Winkelmeier,  35  Mo. 
103;  State  v.  St.  Louis,  73  Mo.  435;  State  v. 
McGowan,  138  Mo.  187. 

Nebraska.  —  State  v.  Anderson,  26  Neb.  517; 
Stenberg  v.  State,  50  Neb.  127;  State  v.  Lan- 
caster County,  6  Neb.  474;  State  v.  Babcock, 
17  Neb.  188;  State  v.  Bechel,  22  Neb.  158; 
State  v.  Benton,  29  Neb.  460;  Bryan  v.  Lin- 
coln, 50  Neb.  620;  Tecumseh  Nat.  Bank  v. 
Saunders,  51  Neb.  801.  See  also  State  v.  Cor- 
nell, (Neb.  1898)  74  N.  W.  Rep.  59. 

Ohio.  — State  v.  Foraker,  46  Ohio  St.  677. 

Compiled  Statutes  Nebraska,  1897,  c.  18,  art. 
1,  8  23,  gives  the  county  board  general  author- 
ity to  sell  the  public  grounds  or  buildings 
of  the  county,  and  purchase  others  in  lieu 
thereof.  Section  24  provides  that  "  the 
county  board  shall  not  sell  the  public  grounds 
as  provided  in  the  third  subdivision  in  the 
preceding  section  without  having  first  sub- 
mitted the  question  of  selling  such  public 
grounds  to  a  vote  of  the  electors  of  the 
county."  Sections  27,  28,  and  29  provide  the 
mode  of  submitting  questions,  including  that 
of  selling  the  public  grounds,  to  the  electors 
of  the  county,  and  of  the  canvassing  and  re- 
turning the  votes  thereon.  Section  30  pro- 
vides that  "  if  it  appears  that  two-thirds  of  the 
votes  cast  are  in  favor  of  the  proposition,  and 
the  requirements  of  the  law  have  been  fully 
complied  with,  the  same  shall  be  entered  at 
large  by  the  county  board  upon  the  book  con- 
taining the  record  of  their  proceedings,  and 
they  shall  then  have  power  to  levy  and  collect 
the  special  tax  in  the  same  manner  that  the 
other  county  taxes  are  collected."  Under 
these  provisions  it  was  held  that  public 
grounds  or  buildings  of  a  county  could  not  be 
sold  unless  the  proposition  therefor,  being 
submitted  at  a  general  election,  received  a 
number  of  votes  equal  to  two-thirds  of  all  the 
votes  cast  upon  any  one  question,  or  for  all 
the  candidates  for  any  one  office  to  be  voted 
for  or  to  be  filled  at  the  election.  State  v. 
Anderson,  26  Neb.  517;  Stenberg  v.  State,  50 
Neb.  127. 

Decisions  under  Special  Provisions  Modifying 
the  Rule.  —  In  State  v.  Cornell,  (Neb.  1898)  74 
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N.  W.  Rep.  59,  in  which  it  was  held  that  an 
affirmative  vote  of  two-thirds  of  all  those  cast 
on  the  question  was  sufficient  to  carty  a  propo- 
sition to  issue  bonds  for  a  county  exhibit  at  an 
interstate  exposition,  although  the  number  of 
affirmative  votes  was  less  than  two-thirds  of 
the  number  of  electors  participating  in  the 
election,  the  court  expressly  rested  its  decision 
on  the  particular  provision  of  Laws  1897,  c. 
24,  under  which  the  proposition  was  sub- 
mitted, that  two-thirds  "  of  the  votes  cast  on 
such  proposition  "  should  be  sufficient  to 
carry  it. 

Section  3759,  Comp.  Laws  Kansas.  1885,  re- 
lating to  the  purchase  of  lands  for  a  poor 
farm,  authorized  the  board  of  county  commis- 
sioners in  the  several  counties  to  assess  a  tax 
"  not  exceeding  five  hundred  dollars,  unless 
the  amount  of  taxes  to  be  assessed  shall  be 
submitted  to  a  vote  of  the  people  at  some  gen- 
eral election,  and  a  majority  of  all  the  votes 
cast,  at  a  poll  opened  for  that  purpose,  shall 
be  in  favor  of  such  assessment."  It  was  held 
that  the  language  of  the  statute  clearly  showed 
a  legislative  intention  that  a  proposition  for  a 
general  assessment  should  be  carried  by  a 
majority  of  the  votes  cast  on  the  question,  and 
that  it  was  so  carried  though  it  did  not  receive 
a  majority  of  all  the  votes  cast  at  the  election. 
Armour  Bros.  Banking  Co.  v.  Finney  County, 
41  Fed.  Rep.  321. 

Article  11,  §  18,  of  the  California  Constitu- 
tion provides  that  no  county  shall  incur  any 
indebtedness  beyond  a  certain  amount  "  with- 
out the  assent  of  two-thirds  of  the  qualified 
voters  thereof  voting  at  an  election  to  be  held 
for  that  purpose."  The  question  of  issuing 
county  bonds  was  submitted  at  a  general  elec- 
tion and  received  a  vote  of  more  than  two- 
thirds  of  those  voting  on  the  question,  but  less 
than  that  proportion  of  all  those  voting  at  the 
general  election.  It  was  held  that  the  propo- 
sition was  carried,  as  the  election  on  the  ques- 
tion was,  in  legal  effect,  a  special  election,  and 
the  votes  cast  on  the  question  of  the  bond 
issue  were  all  the  votes  cast  at  that  election. 
Howland  v.  San  Joaquin  County,  109  Cal.  152. 

1.  Concurrence  of  Majority  Votes  Required. — 
An  act  of  the  legislature  for  the  formation  of 
a  new  county  by  taking  therefor  portions  of 
the  two  old  counties  of  Kidder  and  Stutsman, 
provided  that  such  portions  should  not  be  cut 
off  "  unless  the  question  of  segregation  shall 
be  first  submitted  to  the  vote  of  the  people  of 
Kidder  county,  and  also  to  the  voters  of  that 
part  of  range  69  proposed  to  be  detached  from 
Stutsman  county,  at  a  special  election,"  etc., 
and  that  "  in  case  a  majority  of  the  legal 
voters  of  said  Kidder  county,  and  of  said 
range  69,  voting,  shall  vote  in  favor  of  said 
segregation,  then  this  act  shall  be  in  full  force 
and  effect."  The  question  being  submitted, 
the  majority  of  votes  in  the  part  of  Stutsman 
county  proposed  to  be  segregated  was  against 
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4.  Effect  of  Votes  for  Ineligible  Person.  —  The  general  rule  is  that  a  majority 
or  a  plurality  of  votes  for  an  ineligible  candidate  at  a  popular  election,  while 
conferring  upon  him  no  right  to  the  office,  is,  in  the  absence  of  any  statute 
declaring  such  votes  void,  so  far  effectual  as  to  prevent  the  election  of  a  candi- 
date who  received  a  less  number  of  votes.1  But  this  rule  is  subject  to  the 
modification  that  if  such  votes  are  given  by  the  electors  with  a  full  knowledge 
that  the  candidate  is  ineligible,  they  will  be  disregarded.2    The  presumption 


the  proposition,  but  the  majority  in  favor 
thereof  in  Kidder  county  was  such  that  of  the 
whole  number  of  votes  cast  on  the  question,  a 
majority  was  in  favor  of  segregation.  It  was 
held,  nevertheless,  that  the  proposition  was 
lost.    Van  Dusen  v.  Fridley,  6  Dakota  322. 

1.  General  Rule  —  Minority  Candidate  Not 
Elected  —  England.  —  Rex  v.  Bridge,  1  M.  &  S. 
76;  Reg.  v.  Tewkesbury,  L.  R.  3  Q.  B.  629; 
Reg.  v.  Hiorns,  7  Ad.  &  El.  960,  34  E.  C.  L. 
263,  3  N.  &  P.  48,  2  Jur.  10S. 

California. — Saunders  v.  Haynes,  13  Cal. 
145;  Crawford  v.  Dunbar,  52  Cal.  36. 

Georgia.  —  State  v.  Swearingen,  12  Ga.  23. 

Kansas.  —  Wood  v.  Bartling,  16  Kan.  109. 

Louisiana.  —  State  --.  Gastinel,  20  La.  Ann. 
114;  Fish  v.  Collens,  21  La.  Ann.  289. 

Michigan.  —  Crawford  v.  Molitor,  23  Mich. 
341;  Lamoreaux  v.  Ellis,  89  Mich.  146. 

Minnesota .  —  Barnum  v.  Gilman,  27  Minn. 
466,  38  Am.  Rep.  304. 

Mississippi .  —  Sublett  v.  Bedwell,  47  Miss. 
266,  12  Am.  Rep.  338. 

Nebraska. — State  v.  Boyd,  •  31  Neb.  682, 
citing  Comp.  Stat.  Neb.,  c.  26,  §  97. 

New  York.  —  People  v.  Clute,  50  N.  Y.  451, 
10  Am.  Rep.  508. 

Pennsylvania.  —  Com.  v.  Cluley,  56  Pa.  St. 
270,  94  Am.  Dec.  75. 

Rhode  Island. — In  re  Corliss,  11  R.  I.  638, 
23  Am.  Rep.  538;  Gill  v.  Pawtucket,  18  R.  I. 
281. 

Wisconsin.  —  State  v.  Giles,  2  Pin.  (Wis.) 
166,  1  Chand.  (Wis.)  112,  52  Am.  Dec.  149; 
State  v.  Smith,  14  Wis.  497;  State  v.  Tierney, 
23  Wis.  430. 

In  Saunders  v.  Haynes,  13  Cal.  145,  the 
court,  per  Baldwin,  J.,  said:  "  It  is  fairer, 
more  just,  and  more  consistent  with  the  theory 
of  our  institutions  to  hold  the  votes  so  cast  as 
merely  ineffectual  for  the  purpose  of  an  elec- 
tion, than  to  give  them  the  effect  of  disappoint- 
ing the  popular  will,  and  electing  to  office  a 
man  whose  pretensions  the  people  had  de- 
signed to  reject." 

See  also  the  dissenting  opinion  of  Field,  J., 
in  People  v.  Whitman,  10  Cal.  38. 

In  Sublett  v.  Bedwell,  47  Miss.  266,  12  Am. 
Rep.  338,  the  court  called  attention  to  the  fact 
that  the  provision  of  the  constitution  then 
(1872)  in  force,  establishing  the  rule  opposite 
to  that  set  out  in  the  text,  in  certain  cases,  was 
to  be  only  temporary  in  its  operation,  and  was 
intended  to  provide  for  a  crisis  and  to  exclude 
from  public  office  those  who,  being  under 
peculiar  obligations  to  observe  faith  and 
allegiance  to  the  United  States,  had  partici- 
pated in  the  rebellion. 

Indiana  Doctrine.  —  In  Indiana  the  courts 
have  several  times  enunciated  without  any 
qualification  a  doctrine  directly  opposed  to 
that  set  forth  in  the  text,  holding  that  where 
the     majority    candidate    is   ineligible,  the 


minority  candidate  is  elected.  State  v.  Gal- 
lagher, 81  Ind.  558;  State  v.  Johnson,  100  Ind. 
489;  Price  v.  Baker,  41  Ind.  572,  13  Am.  Rep. 
346;  Copeland  v.  State,  126  Ind.  51. 

But  Gulick  z-.  New,  14  Ind.  93,  77  Am.  Dec. 
49,  the  first  case  in  the  state  on  the  question, 
and  which  is  relied  upon  in  later  decisions  as 
establishing  the  rule  in  Indiana,  is  in  perfect 
accord  with  the  rule  set  out  in  the  text  and  the 
modification  of  the  rule  therein  stated.  In 
that  case  the  court,  per  Perkins,  J.,  said: 
"  Where,  at  an  election,  there  are  opposing 
candidates  for  an  office,  and  the  candidate  re- 
ceiving the  highest  number  of  votes  is  in- 
eligible, but  from  a  fact  or  cause  which  the 
voters  did  not  and  were  not  bound  to  know, 
the  result  is  a  failure,  and  gives  no  candidate 
the  right  to  the  office,  and  should  be  followed 
by  another  election.  Probable  examples, 
under  this  proposition,  of  cases  where  the 
voters  might  not  have  knowledge,  viz.,  infancy 
of  candidate;  nonresidency ;  want  of  natural- 
ization; not  of  male  sex;  not  of  requisite  de- 
gree of  white  blood;  not  in  existence.  *  *  * 
Where  the  voters  at  the  election  do  know,  or 
are  legally  bound  to  know,  so  that,  in  law,  they 
are  held  to  know,  of  the  ineligibility  of  a  can- 
didate, the  election  does  not  result  in  a  failure; 
but  in  such  case  the  eligible  candidate  receiv- 
ing the  highest  number  of  votes  is  legally 
elected  and  entitled  to  the  office.  Against  this 
proposition  we  have  not  found  a  single 
authority." 

This  distinction  was  clearly  recognized  also 
in  Carson  v.  McPhetridge,  15  Ind.  327.  See 
the  next  note. 

2.  Votes  Cast  with  Full  Knowledge  of  Candi- 
date's Ineligibility  Disregarded  —  England.  — 
Claridge  v.  Evelyn,  5  B.  &  Aid.  81,  7  E.  C.  L. 
32;  Rex  v.  Godwin,  1  Doug.  398,  note  22;  Rex 
v.  Hawkins,  10  East  211,  affirmed  by  2  Dow. 
124;  Gosling  v.  Veley,  7  Q.  B.  406,  53  E.  C.  L. 
406;  Reg.  v.  Coaks,  3  El.  &  Bl.  249,  77  E.  C. 
L.  249;  Rex  v.  Parry,  14  East  549;  Matter  of 
the  Parliamentary  Elections  Act,  2  Moak  711, 
20  W.  R.  833;  Reg.  v.  Boscawen,  Easter,  13 
Anne;  Rex  v.  Withers,  Easter,  8  G.  2;  Taylor 
v.  Bath.  M.  15,  G.  2.  (These  three  cases  cited 
in  Rex  v.  Hawkins,  10  East  211.)  See  also 
Reg.  v.  St.  Pancras,  7  El.  &  Bl.  954,  90  E.  C. 
L.  954;  Rex  v.  Bridge,  I  M.  &  S.  76;  Reg.  v- 
Hiorns,  7  Ad.  &  El.  960,  34  E.  C.  L.  263,  3  N. 
&  P.  48,  2  Jur.  10S. 

Indiana.  —  Gulick  v.  New,  14  Ind.  93,  77 
Am.  Dec.  49;  Carson  v.  McPhetridge,  15  Ind. 

327.   ,  ,  1.:     „  „ 

New  York.  —  People  v.  Clute,  50  N.  V  451, 
10  Am.  Rep.  50S. 

Pennsylvania.  —  Com.  e\  Read,  2  Ashm. 
(Pa.)  261. 

The  fact  that  a  disqualified  candidate  has 
received  the  greatest  number  of  votes  simply 
renders  the  election  void,  and  does  not  result 
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is,  however,  against  an  intention  on  the  part  of  an  elector  to  waste  his  vote; 1 
and  in  order  to  nullify  a  vote,  not  only  the  existence  of  the  fact  which  disquali- 

in  the  election  of  the  candidate  who  received 
the  next  highest  number  of  votes,  where  it  is 
not  alleged  or  implied  that  the  electors,  know- 
ing the  disqualification,  voted  for  the  ineligible 
candidate  in  wilful  defiance  of  the  law.  In  re 
Corliss,  II  R.  L  63S,  23  Am.  Rep.  538. 

"  Where  an  elector,  before  voting,  receives 
due  notice  that  a  particular  candidate  is  dis- 
qualified, and  yet  will  do  nothing  but  tender 
hi  i  vote  for  him,  he  must  be  taken  voluntarily 
to  abstain  from  exercising  his  franchise." 
Matter  of  the  Parliamentary  Elections  Act,  2 
Moak  711.  20  W.  R.  833. 

When  Knowledge  of  Disqualification  Is  Brought 
Home  to  Electors.  —  Knowledge  of  the  exercise 
of  intimidation  and  undue  influence  by  a  can- 
didate for  office  (which  under  the  Corrupt  Prac- 
tices Act,  17  &  18  Vict.,  c.  102,  disqualifies 
him  for  office)  is  brought  home  to  the  electors 
where  it  is  proved  that  the  exercise  of  such 
practices  became  publicly  known  among  the 
electors  before  the  day  of  nomination,  and 
that  on  that  day  notices  of  the  candidate's  dis- 
qualification were  posted  at  and  near  the  place 
of  nomination;  and  such  notices  were  served 
to  some  of  the  electors  at  each  of  the  polling 
places  and  booths,  save  one,  though  many 
electors  refused  to  receive  or  were  prevented 
from  receiving  them;  and  numbers  of  the  no- 
tices were  scattered  about  on  the  floors  and 
tables  of  the  polling  booths.  Matter  of  the 
Parliamentary  Elections  Act,  2  Moak  711,  20 
W.  R.  833. 

Notice  of  Disqualifications  Offset  by  Resolution 
Purporting  to  Remove  Same.  —  In  Reg.  v.  Birk- 
ett,  21  Ont.  Rep.  162,  the  person  who  received 
the  highest  number  of  votes  for  mayor  of  a 
city  was  disqualified  on  account  of  liabilities 
to  the  city  rising  from  the  contract  with  it. 
The  minority  candidate  had  notified  the  elect- 
ors of  such  disqualification,  but  the  electors 
had  knowledge  also  of  a  resolution  of  the  city 
council  purporting  to  release  the  majority 
candidate  from  all  liabilities  under  his  con- 
tract. It  was  held  that  such  resolution  did  not 
release  him  from  the  liability  which  disquali- 
fied, but  that  it  having  had  the  effect  to  offset 
his  opponent's  notice  of  his  disqualification,  the 
election  was  set  aside  and  the  minority  candi- 
date not  declared  elected. 

Modification  Not  Recognized.  —  That  the  Su- 
preme Court  of  Wisconsin  does  not  recognize 
the  modification  set  forth  in  the  text,  in  the 
absence  of  statutory  confirmation,  appears 
from  the  following  language  of  Stow,  C.  J.,  in 
State  v.  Giles,  2  Pin.  (Wis.)  166,  1  Chand. 
(Wis.)  112,  52  Am.  Dec.  149:  "  If  any  public 
embarrassment  is  apprehended  from  this,  such 
as  that  an  office  may  remain  indefinitely 
vacant,  by  reason  of  a  majority  of  the  electors 
obstinately  persisting  in  voting  for  an  ineligible 
person,  it  is  within  the  undoubted  power  of 
the  legislature  to  prevent  it,  by  enacting  that 
all  such  votes  shall  be  deemed  void  and  not  to 
be  counted." 

1.  Presumption  Against  Intention  to  Waste  Vote. 
—  In  People  v.  Clute,  50  N.  Y.  451,  10  Am. 
Rep.  508,  the  court,  per  Folger,  J.,  said: 
"  Our  theory  of  government  by  the  people  is 
upon  the  assumption  that  the  people,  as  a 


whole,  are  intelligent  of  their  rights  and  in- 
terests, and  are  honestly  and  earnestly  con- 
cerned in  the  due  and  wise  administration  of 
affairs,  and  zealously  alive  to  the  need  of  good 
and  fitting  men  in  the  various  places  of  public 
trust,  and  hold  in  high  esteem  the  privilege  of 
suffrage,  and  are  unready  to  pretermit  its  ex- 
ercise or  to  exercise  it  meaninglessly.  It  is 
much  to  presume,  with  this  as  our  starting 
point,  that  any  considerable  body  of  electors 
will  purposely  so  exercise  their  right  of  elect- 
ing to  office  as  that  it  shall  be  but  an  empty 
form;  and  that  going  through  with  outward 
signs  of  an  election  they  will  of  intent  so  cast 
their  ballots  as  that  they  will  be  votes  wasted." 

In  Barnum  v.  Gilman,  27  Minn.  466,  38  Am. 
Rep.  304,  the  court,  per  Cornell,  J.,  said: 
"  For  the  purpose  of  determining  the  choice  of 
the  electors,  no  provision  is  made  for  any  in- 
quiry into  their  motives  and  intentions,  or 
their  means  of  knowledge  concerning  the  qual- 
ifications of  the  persons  voted  for,  other  than 
what  is  furnished  by  the  ballots  themselves. 
That  none  such  was  intended  to  be  allowed  is 
evident  from  the  nature  and  character  of  the 
secret  ballot,  which  is  guaranteed  to  every 
voter  as  an  inviolable  right  by  the  constitu- 
tion, for  that  precludes  the  possibility  of 
identifying  his  vote,  and  prevents  any  effective 
investigation,  outside  the  ballot  itself,  concern- 
ing the  intention  with  which  it  was  cast,  or 
the  knowledge  which  was  had  by  the  one  who 
gave  it.  Every  ballot,  therefore,  cast  at  any 
election,  which  substantially  conforms  to  all 
the  requirements  of  the  statute,  and  which 
does  not  disclose  upon  its  face  any  fact  mak- 
ing it  void,  such  as  the  ineligibility  to  an  elec-' 
tion  of  the  person  voted  for,  from  which, 
possibly,  a  knowledge  of  that  fact  on  the  part 
of  the  voter  might  be  inferred,  and  a  presump- 
tion raised  of  an  intention  to  waste  his  vote, 
must  be  taken  as  a  valid  and  bona  Jide  expres- 
sion of  the  voter's  choice  in  favor  of  the  per- 
son therein  named  for  the  office  designated, 
and  cannot  be  treated  as  a  nullity.  It  cannot 
be  presumed,  in  opposition  to  the  declared 
purpose  of  the  vote  itself,  that  it  was  cast  in 
bad  faith,  and  with  no  intention  to  make  it 
effectual,  as  might  perhaps  be  the  case  with 
one  voting  with  actual  knowledge  that  the  per- 
son voted  for  was  in  fact  and  in  law  ineligible 
to  an  election.  To  allow  such  a  presumption 
to  nullify  more  than  half  the  votes  given  at  a 
state  election,  as  we  are  called  upon  to  do  in 
this  case,  would  be  doing  violence  to  the  fun- 
damental principle  of  a  popular  government, 
which,  in  recognizing  the  fitness  and  capacity 
of  the  people  for  self-government,  necessarily 
implies  that  the  right  of  suffrage  will  be  exer- 
cised in  good  faith,  and  in  accordance  with  the 
best  judgment  and  information  of  the  electors. 
Conceding,  therefore,  the  respondent's  ineligi- 
bility as  claimed,  it  better  accords  with  the 
policy  of  our  election  laws  and  the  spirit  of 
our  political  institutions  to  hold  that  those  who 
voted  for  him  acted  from  want  of  knowledge, 
or  some  misapprehension  of  law  or  fact  affect- 
ing his  eligibility,  whereby  the  election  has 
proved  a  failure,  than  to  attribute  to  them 
such  a  wanton  abuse  of  the  elective  franchise 
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fies  the  candidate,  but  also  the  law  which  makes  such  fact  operate  to  disqualify 
him,  must  be  clearly  shown  to  have  been  within  the  knowledge  of  the  elector 
and  brought  to  his  notice.1 

Death  of  Candidate.  —  A  candidate  for  office  who  has  not  received  a  majority 
of  the  votes  is  not  entitled  to  the  office  where  the  opposing  candidate  dies  on 
the  day  of  the  election,  and  while  the  voting  is  in  progress.* 

Votes  for  Person  Who  Does  Not  Exist.  —  In  case  a  majority  of  the  votes  at  an  elec- 
tion are  for  a  person  who  does  not  exist,  such  votes  cannot  be  thrown  out,  and 
the  person  who  has  received  the  next  highest  number  is  not  elected.3 

5.  Disclaimer  of  Majority  Candidate.  —  Under  the  Canada  municipal  act  a 
minority  candidate  may  be  installed  into  office  where  the  majority  candidate 
has  disclaimed.4 

6.  Effect  of  Blank  Ballots.  —  It  has  been  held  that  where  the  elective  body 
consists  of  a  definite  number,  and  a  majority  of  the  members  is  required  for  an 
election,  a  blank  vote  by  a  majority  will  defeat  the  election.5 

XVI.  Tie  Vote.  —  Where  the  vote  results  in  a  tie,  neither  candidate  is 
elected,  and  the  election  officers,  in  the  absence  of  statutory  authority,  have  no 
power  to  determine  by  lot,  or  otherwise,  which  candidate  was  elected.6 

Statutory  Provisions  for  Determining  Tie  Vote.  —  In  some  jurisdictions  the  statutes 
expressly  provide  that  when  the  votes  cast  result  in  a  tie,  certain  officers  shall 
determine  by  lot,  or  otherwise,  which  candidate  shall  be  declared  elected.7 


as  would  be  implied  in  knowingly  wasting 
their  suffrages  upon  one  disqualified  from  re- 
ceiving them,  and  thereby  give  to  the  relator 
an  election  which  is  evidently  not  the  result  of 
the  deliberate  choice  of  the  electoral  body." 

1.  Voter  Must  Know  Not  Merely  Facts  but 
Legal  Effect  Thereof. —  Reg.  v.  Tewkesbury,  L. 
R.  3  Q.  B.  629;  People  v.  Clute,  50  N.  Y.  451, 
10  Am.  Rep.  508;  Gill  v.  Pawtucket,  18  R.  I. 
281. 

When  Electors  Are  Presumed  to  Know  the  Law. 

—  In  Matter  of  the  Parliamentary  Elections 
Act,  2  Moak  711,  20  W.  R.  833,  it  was  held  that 
since  practicing  intimidation  and  undue  influ- 
ence on  electors  had  been  made  by  law  a  crim- 
inal act,  as  well  as  entailing  disqualification 
for  office,  no  elector  could  be  presumed  to  be 
ignorant  that  such  practices  disqualified  a  can- 
didate, as  every  man  must  be  presumed  to 
know  the  criminal  law.  Therefore  knowledge 
of  such  practices  by  the  successful  candidate 
having  been  brought  home  to  the  electors, 
votes  cast  for  him  were  disregarded,  and  the 
minority  candidate  was  declared  elected. 

2.  Death  of  Candidate.  —  Howes  v.  Perry,  (Ky. 
1891),  17  S.  W.  Rep.  575. 

3.  Votes  for  Person  Who  Does  Not  Exist.  — 
Opinion  of  the  Court,  38  Me.  598;  Crawford  v. 
Molitor,  23  Mich.  341.  See  also  Gulick  v. 
New,  14  Ind.  93,  77  Am.  Dec.  49. 

4.  Disclaimer  of  Majority  Candidate.  —  At  an 
election  for  the  office  of  deputy  revee,  P. 
received  the  highest  number  of  votes,  B.  re- 
ceived the  next  highest  number,  and  W.  was 
next  in  order.  Before  the  first  meeting  of  the 
council,  P.  and  B.  successively  filed  disclaim- 
ers under  section  203  of  the  Municipal  Act  (55 
Vict.,  c.  42).  It  was  held  that  under  section 
204  of  the  act  W.  was  entitled  to  the  office. 
Reg.  v.  Worth,  23  Ont.  Rep.  688. 

5.  Effect  of  Blank  Votes.  —  Yulee  v.  Mallory, 
1  Bart.  El.  Cas.  608.  In  this  case  it  was  held 
that  in  the  absence  of  any  act  of  Congress  a 
state  might  pass  a  law,  or  a  joint  or  concur- 
rent resolution  of  the  legislature  requiring  a 


majority  of  all  the  members  elected  to  both 
branches  of  the  legislature  to  elect  a  senator 
of  the  United  States;  and  in  such  a  case  where 
twenty-nine  votes  were  given  for  one  candidate 
and  twenty-nine  blank  votes  were  given,  it 
was  held  that  this  did  not  constitute  an  elec- 
tion. 

6.  Tie  Vote  —  No  Election.  —  State  v.  Adams, 
2  Stew.  (Ala.)  231;  Hammock  v.  Barnes,  4 
Bush  (Ky.)  390;  Erdman  v.  Barrett,  89  Pa.  St. 
320;  Dunham  v.  Hyde,  30  Oregon  385. 

In  Hammock  v.  Barnes,  4  Bush  (Ky.)  390, 
one  of  the  candidates  at  a  special  town  elec- 
tion petitioned  for  a  writ  of  mandamus  to  com- 
pel the  election  officers  to  determine  by  lot 
which  of  the  candidates  was  elected,  the  vote 
having  resulted  in  a  tie.  In  this  case  Judge 
Robertson  said:  "  The  special  statute  by  which 
that  election  was  regulated  neither  required 
nor  authorized  the  examiners  to  do  more  than 
to  examine  the  polls  and  report  the  legal  votes 
cast  for  each  of  the  candidates,  and  the  gen- 
eral law  regulating  the  examining  boards  in 
state,  district,  and  county  elections  and  re- 
quiring them  to  cast  lots  in  cases  of  tie  votes 
does  not  embrace  this  case.  Had  the  appellee 
presumed  to  decide  by  lottery,  their  decision 
would,  therefore,  have  been  illegal  and  void." 

Contest  When  Officers  Declare  Result  a  Tie.  — 
When  the  election  officers  declare  the  election 
to  have  resulted  in  a  tie,  either  party  may,  as 
a  rule,  contest  the  truth  of  such  decision. 
Erdman  v.  Barrett,  89  Pa.  St.  320;  Shaw  v. 
Buckminster,  L.  &  R.  221;  State  v.  Herndon 
23  Fla.  287. 

7.  Statutory  Provisions  for  Determination.  — 

Patterson  v.  People,  65  111.  App.  651. 

In  Brown  v.  Boden,  51  N.  J.  L.  114,  it  was 
held  under  Rev.,  p.  1201,  §  45,  providing  that 
where  ihere  are  two  or  more  candidates  for 
office  having  an  equal  number  of  votes  at  an 
annual  township  meeting,  the  township  com- 
mittee, at  their  next  meeting  thereafter,  shall 
elect  between  them,  or  call  a  special  town 
meeting  for  that  purpose  —  that  where  the 
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Validity  of  Such  statutes.  —  In  the  election  of  state  officers,  such  provisions  for 
the  determination  of  an  election  where  the  votes  result  in  a  tie  have  been 
upheld.1  In  the  United  States  House  of  Representatives,  however,  the 
authority  of  the  states  to  provide,  in  cases  of  the  election  of  members  of  the 
House,  for  the  determination  by  lot  when  the  vote  results  in  a  tie,  was 
denied.2 

XVII.  The  Commission  and  the  Certificate  of  Election  —  1.  Prima  Facie 
Right  to  Office  in  General.  —  As  in  cases  of  contest  the  office  ought  to  be  filled 
by  one  of  the  claimants  while  the  action  is  pending,  it  frequently  becomes  a 
matter  of  importance  to  determine  what  evidence  is  sufficient  to  show  which 
one  should  hold  the  possession  of  the  office  until  the  question  of  the  right  is 
settled.  And  the  form  of  action  to  determine  the  right  of  an  incumbent  to 
hold  the  office  depends  upon  this  question.  It  is,  however,  well  settled,  that 
when  it  is  made  the  duty  of  certain  officers  to  canvass  the  votes,  and  issue  a 
certificate,pf  election  in  favor  of  the  successful  candidate,  a  certificate  of  such 
officers,  regular  upon  its  face,  is  sufficient  to  entitle  the  person  holding  it  to- 
the  possession  of  the  office  during  an  action  to  contest  the  right,  and  is  con- 
clusive as  to  third  parties  and  in  collateral  matters.3 


committee  failed  to  elect,  and  ordered  a  special 
election,  they  cannot  at  a  subsequent  meeting 
rescind  their  action  in  calling  the  special  meet- 
ing, and  themselves  elect. 

Applicability  of  General  Provision  to  Special 
Election.  —  In  Dunham  v.  Hyde,  30  Oregon 
385,  it  was  held  that  Hill's  Anno.  Laws,  §  2539, 
providing  for  the  determination  by  lot  of  elec- 
tions where  the  vote  results  in  a  tie,  did  not 
apply  to  a  special  town  election,  though  the 
charter  of  the  town  provided  that  "all  the  laws 
of  this  state  regulating  and  governing  general 
elections,  and  proceedings  and  matters  inci- 
dent thereto,  shall  apply  and  govern  elections 
under  this  act,  except  as  herein  otherwise  pro- 
vided." See  also  Hammock  v.  Barnes,  4  Bush 
(Ky.)  390. 

Mandamus  to  Compel  Determination.  —  When 
the  statute  requires  the  election  officers  to  de- 
termine by  lot  the  result  of  a  tie  vote,  it  seems 
that  a  writ  of  mandamus  will  issue  to  compel 
the  performance  of  such  duty.  State  v.  Mc- 
Mullen,  46  Ind.  309.  See  also,  infra,  this  title, 
Remedies  in  Election  Cases. 

1.  Validity  of  Provision  for  Determination  by 
Lot.  —  Kimerer  v.  State,  129  Ind.  589;  State  v. 
McMullen,  46  Ind.  307;  Johnston  v.  State,  128 
Ind.  16,  25  Am.  St.  Rep.  412;  Wills  v.  State, 
128  Ind.  359.  See  also  D  unham  v.  Hyde,  30 
Oregon  385. 

In  Brown f .  Boden,  51  N.  J.  L.  114,  Rev.,  p. 
1201,  §  45,  providing  that  where  two  or  more 
candidates  for  office  have  an  equal  number 
of  votes  at  an  annual  township  meeting,  the 
township  committee,  at  their  next  meeting 
thereafter,  shall  elect  between  them,  or  cali  a 
special  meeting  for  that  purpose,  was  held  not 
to  be  an  unconstitutional  limitation  of  the  right 
of  voting  for  any  candidate,  but  a  valid  method 
of  determining  the  result  of  the  former  elec- 
tion. 

Constitutional  Provision  that  Election  Be  by 
Ballot.  —  In  Johnston  v.  State,  128  Ind.  16,  25 
Am.  St.  Rep.  412,  it  was  held  that  the  statutory 
provision  for  the  determination  by  lot  of  elec- 
tions where  the  vote  results  in  a  tie  did  not 
violate  the  constitutional  provision  that  all 
elections  shall  be  by  ballot.  In  this  case  Elliott, 
J.,  said:  "  Constitutions  are  framed  by  exist- 


ing and  organized  society,  and  are  to  be  con- 
strued with  reference  to  well-known  practices 
and  usages.  State  v.  Noble,  118  Ind.  361; 
Durham  v.  State,  117  Ind.  477;  Cooky's- 
Const.  Lim.  (5th  ed.)  73.  We  know  that  the 
practice  of  determining  a  tie  vote  by  lot  pre- 
vailed before  our  constitution  was  adopted, 
and  it  is  our  duty  to  presume  that  the  framers 
of  that  instrument  were  not  ignorant  or  un- 
mindful of  this  ancient  usage.  It  is,  therefore, 
no  more  than  reasonable  to  hold  that  a  statute 
providing  for  an  election  by  ballot  is  valid, 
although  it  also  provides  for  determining  a  tie 
vote  by  lot,  for  the  framers  of  the  constitution 
may  well  be  deemed  to  have  had  this  usage  in  . 
view,  and  to  have  intended  that  it  should  be 
resorted  to  in  cases  where  an  election  should 
result  in  a  tie  between  opposing  candidates. 
Such  a  statute  as  the  one  before  us  does- 
give  the  electors  an  opportunity  to  vote  by 
ballot,  and  affixes  to  each  vote  all  the  force  it 
is  possible  to  assign  it.  In  no  respect  is  the 
elector's  right  abridged  or  limited;  all  that 
is  done  is  to  provide  that  in  cases  where  the 
electors  fail  to  make  a  choice,  the  choice  may 
be  determined  by  lot  between  the  candidates 
who  have  received  the  highest  number  of 
votes.  This  course  gives  to  all  the  votes  cast 
full  weight  and  force,  and  prevents  the  nulli- 
fication of  the  election  where  a  tie  vote  results. 
Unless  there  is  power  in  the  General  Assem- 
bly to  provide  for  the  determination  of  a  tie 
vote,  an  incumbent  of  an  office  might  hold  far 
beyond  his  term,  since  it  is  conceivable  that 
many  elections  might  result  in  a  tie.  The 
authorities  give  full  support  to  our  assertion 
that  the  legislature  may  provide  that  a  tie  vote 
shall  be  determined  by  lot."  Citing  Webster 
v.  Gilmore,  91  111.  324;  Keelerj'.  Robertson,  27 
Mich.  116;  Evans  v.  Sutherland,  41  Mich.  177; 
State  v.  McKinnon,  8  Oregon  485;  State  v. 
Wilkinson.  23  Neb.  710;  Hammock  v.  Barnes, 
4  Bush  (Ky.)  390. 

2.  Election  of  Members  of  Congress.  —  Reed  v. 
Cordcn,  CI.  &  H.  El.  Cas.  353. 

3.  Certificate  Gives  Prima  Facie  Right  to  Office 
—  California.  —  Magee  v.  Calaveras  County, 
10  Cal.  376;  People  v.  Jones,  20  Cal.  50. 

Illinois.  —  Lurton  v.  Gilliam,  2  111.  577,  33. 
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Commission.  —  And  where  the  law  requires  a  person  to  be  commissioned,  the 
effect  of  a  commission  is  the  same  as  the  certificate  of  election.1  Where  the 
law  requires  a  commission  to  be  issued  in  accordance  with  the  determination 
<>f  a  canvassing  board,  the  officer  whose  duty  it  is  to  issue  the  commission 
cannot  be  compelled  to  issue  one  in  opposition  to  that  determination,  even  if 
it  is  shown  that  the  decision  is  not  correct  and  that  it  was  based  upon  illegal 
evidence.2 

2.  Certificate  Vitiated  by  Its  Own  Statements.  —  While  surplusage  will  not 
ordinarily  vitiate  an  instrument,  yet  when,  in  addition  to  the  matters  required 
to  be  stated  in  an  election  certificate,  statements  are  made  which  show 
affirmatively  that  the  party  holding  it  was  not  duly  elected,  it  will  not  confer 
.i  prima  facie  title  to  the  office;3  but  a  statement  accompanying  the  certificate, 
made  by  the  officer  who  made  the  canvass,  will  not  vitiate  the  certificate,4 
unless  it  should  be  accompanied  with  other  documents  offered  by  the  party 
holding  the  certificate,  which  show  that  the  certificate  was  improperly  given, 
in  which  case  it  has  been  held  that  the  effect  of  the  certificate  is  destroyed.5 

3.  Contesting  the  Prima  Facie  Case.  —  In  parliamentary  cases,  when  by 
mistake  or  misconduct  of  the  returning  officer  a  certificate  has  been  given 
improperly,  a  candidate  might  petition  against  the  return  only,  and  have  it 


Am.  Dec.  430;    People  v.  Callaghan,  S3  111. 
12S. 

Michigan.  —  People  v.  Miller,  16  Mich.  56. 
Minnesota.  —  Crowell  v.  Lambert,  10  Minn. 

369. 

Nebraska.  — State  v.  Dodson,  21  Neb.  218. 

New  York.  —  People  v.  Vail,  20  Wend.  (N. 
Y.)  12;  People      Thacher,  7  Lans.  (N.  Y.)  274. 

Pennsylvania.  —  Kerr  v.  Trego,  47  Pa.  St. 
■292;  Com.  v.  Baxter,  35  Pa.  St.  263. 

Tennessee.  —  Marshall  v.  Kerns,  2  Swan. 
<Tenn.)68. 

Wisconsin.  —  State  v.  Avery,  14  Wis.  122. 

West  Virginia*  — Svvinburn  v.  Smith,  15  W. 
Va.  483. 

See  also  the  title  Public  Officers. 

The  validity  of  a  regular  certificate  is  so  well 
recognized  that  in  Congress,  and  in  some  of 
the  state  legislatures,  the  duty  of  making  up 
the  roll  is  committed  to  the  clerk  of  the  last 
House,  who  passes  upon  the  regularity  of  the 
credentials  in  the  first  instance,  and  places  the 
names  of  those  holding  regular  certificates 
upon  the  roll  as  a  matter  of  course;  but  in 
1840,  there  being  two  sets  of  claimants  from 
five  districts  in  New  Jersey,  the  House,  being 
nearly  equal  politically,  refused  to  permit  the 
clerk  to  place  the  names  of  either  set  of  claim- 
ants upon  the  roll,  where  one  set  of  claimants 
had  the  certificate  of  the  governor  regular  in 
orm,  and  the  other  had  a  certificate  of  the 
secretary  of  state  that  they  had  received  a 
majority  of  the  votes  cast.  New  Jersey's 
Case,  1  Bart.  El.  Cas.  19. 

Certificate  Wrongfully  Issued.  —  The  weight 
of  authority  is  in  favor  of  the  doctrine  stated 
in  the  text,  even  though  the  certificate  was 
wrongfully  issued,  People  v.  Miller,  16  Mich. 
56;  Crouse  v.  State,  57  Md.  327;  State  v. 
Churchill,  15  Minn.  455;  or  was  issued  dis- 
honestly by  the  election  officers,  Kerr  v.  Trego, 
47  Pa.  St.  292;  or  even  if  the  returns  upon 
which  the  certificate  was  based  were  forgeries. 
Hjlseman  v.  Rems,  41  Pa.  St.  396.  But  see 
to  the  contrary  Miller  v.  Lowry.  5  Phila.  (Pa.) 
202,  20  Leg.  Int.  (Pa.)  5;  Lee  v.  Slate,  49  Ala. 
43- 
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1.  Commission.  —  State  v.  Jackson,  27  La. 
Ann.  541.  See  also  Corbitt  v  McDaniel,  77 
Ga.  544. 

2.  State  v.  Governor,  25  N.  J.  L.  331. 

3.  Certificate  Vitiated  by  Its  Own  Statements.  — 

Hartt  v.  Harvey,  32  Barb.  ^N.  Y.)  55. 

4.  Statement  of  Officer  Accompanying  Certificate. 

—  Thus,  where  the  county  clerk  was  required 
to  keep  a  record  of  the  proceedings  of  the  board 
of  supervisors,  and  enter  the  same,  and  trans- 
mit a  copy  of  such  record  as  an  abstract  to  the 
secretary  of  state,  it  was  held  that  the  secre- 
tary must  be  governed  by  the  record  alone, 
and  could  not  consider  an  additional  statement 
which  was  not  a  part  of  the  record,  but  was 
made  up  by  the  clerk  and  sent  by  him  as  ex- 
planatory of  the  proceeding.  Pacheco  v.  Beck, 
52  Cal.  3;  Wigginton  v.  Pacheto,  1  Ellsw.  El. 
Cas.  5. 

5.  Certificate  Vitiated  by  Evidence  Offered  by 
Holder.  —  In  the  case  of  Hunt  v.  Chilcott,  2 
Bart.  El.  Cas.  164,  Mr.  Hunt  presented  a  cer- 
tificate from  the  governor  to  the  effect  that  an 
election  was  held  on  Aug.  7,  1866,  and  that  A. 
C.  Hunt  had  been  duly  elected.  By  the  stat- 
ute the  secretary,  auditor,  and  treasurer  were 
required  to  canvass  the  votes  in  the  presence 
of  the  governor,  and  the  governor  was  required 
to  give  a  certificate  of  election  to  the  person 
having  the  highest  number  of  votes.  Mr. 
Hunt  also  introduced  a  statement  of  the  gov- 
ernor to  the  effect  that  he  considered  him- 
self a  member  of  the  canvassing  board,  and 
that  there  was  a  division  of  the  other  mem- 
bers, two  wishing  to  give  the  certificate  of 
election  to  Mr.  Chilcott,  and  one  to  Mr.  Hunt; 
that  he  agreed  with  the  latter,  making  a  tie, 
whereupon  he  determined  the  matter  himself. 
Among  the  papers  was  a  statement  signed  by 
the  majority  of  the  board,  showing  that  Mr. 
Chilcott  had  received  the  greatest  number  of 
votes,  and  a  second  certificate  of  election  dated 
five  months  afterwards,  signed  by  the  then 
acting  governor,  that  Mr.  Chilcott  was  duly 
elected;  and  the  House  adopted  a  minority 
report  sealing  Mr.  Chilcott  pending  the  contest 
by  more  than  a  two-thirds  vote. 
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considered  separately  from  the  merits  of  the  election ;  and  if  the  case  was 
proved,  the  returns  should  be  amended  by  substituting  his  name  in  place  of 
that  of  the  other  party,  thereby  giving  him  the  prima  facie  title  to  the  seat,  of 
which  he  had  been  deprived  by  the  acts  of  the  returning  officer.1  This  prac- 
tice does  not  seem  to  have  been  generally  introduced.2  But  in  the  New  York 
Assembly  and  in  the  House  of  Representatives  of  Ohio  the  validity  of  the 
returns  has  been  considered  prior  to  the  trial  upon  the  merits.3 

4.  Effect  of  Irregularity  of  the  Certificate.  —  Where  the  law  required  a  cer- 
tificate to  state  certain  facts,  and  they  were  omitted,  but  it  contained  other 
statements  which  would  be  sufficient  were  it  not  for  the  requirement  of  the 
statute,  this  will  not  prevent  an  inquiry  into  the  prima  facie  right  to  the  seat 
pending  the  contest,  where  other  documentary  evidence  is  offered  to  show 
that  the  other  party  received  the  largest  number  of  votes.4 

5.  Form  of  Certificate  for  Representative  in  Congress.  —  When  no  form  of  the 
credentials  for  representative  in  Congress  is  prescribed  by  the  state  law,  it  is 
enough  to  make  a  prima  facie  case  if  the  certificate  comes  from  the  proper 
state  officer,  and  clearly  shows  that  the  person  claiming  under  it  had  been 
adjudged  to  be  duly  elected  by  the  official  or  board  on  whom  the  law  of  the 
state  imposed  the  duty  of  ascertaining  and  declaring  the  result.5 


1.  Contesting  the  Prima  Facie  Case.  —  Rogers 
El.  Committees  (5th  ed.),  83. 

Thus  in  a  case  where  an  officer  against 
whom  there  had  been  a  complaint  for  gross 
partiality  had  rejected  the  votes  of  a  large 
number  of  voters  for  trivial  reasons,  the  com- 
mittee added  such  rejected  votes,  and  amended 
the  return  by  inserting  the  name  of  the  con- 
testant in  place  of  that  of  the  sitting  member. 
Canterbury's  Case,  K.  &  O.  El.  Cas.  131; 
Waterford's  Case,  Bar.  &  Aust.  El.  Cas.  648; 
Athlone  Case,  Bar.  &  Aust.  El.  Cas.  660. 
In  such  cases  the  House  usually  allowed 
the  unseated  person  to  contest  the  seat,  and 
he  may  now  do  so  by  statute.  31  &  32  Vict., 
c.  125,  §  53. 

2.  It  has  been  said  in  a  treatise  on  the  Law 
and  Practice  of  Legislative  Assemblies,  "  that 
the  practice  of  considering  and  deciding  upon 
the  returns  does  not  appear  to  have  been  any- 
where introduced;  and  unless  the  action  of 
the  House  of  Representatives  in  the  case  of 
Hunt  v,  Chilcott,  2  Bart.  El.  Cas.  164,  may  be 
■so  considered,  this  seems  to  be  true  in  so  far 
as  a  separate  trial  is  concerned  in  congres- 
sional cases."  Cushing's  Law  and  Practice  of 
Legislative  Assemblies,  §  '44- 

In  the  case  of  Wallace  v.  McKinley,  48  Cong. 
H.  R.  No.  1548,  while  the  committee  did  not 
separate  the  evidence  in  the  case,  nor  report 
on  the  prima  Pacie  case  before  the  report  was 
made  on  the  merits,  they  added  to  the  vote  of 
the  contestant  all  the  votes  which  had  been 
returned  for  other  persons,  which  were  proved 
or  admitted  to  be  intended  for  him;  and  this 
haung  given  him  a  few  plurality,  it  was  held 
that  the  burden  of  the  proof  was  cast  upon  the 
fitting  member  to  maintain  his  right  to  the 
seat  as  against  the  contestant. 

3.  Considering  Returns  Prior  to  Trial  on  the 
Merits. —  Thus  in  the  New  York  Assembly, 
where  enough  votes  cast  for  F.  Baker  and  Col. 
Baker  had  been  rejected  from  the  count  for 
Steven  Maker  to  have  given  him  a  majority,  it 
was  held  that  he  was  entitled  to  the  seat  pend- 
ing the  contest;  and  the  sitting  member  was 
ll'IT at'ltl  ivi'.h  leave  to  contest,  following  the 


rule  in  the  older  parliamentary  cases.  Baker 
v.  Gregory,  N.  Y.  Cont.  El.  Cas.  401. 

In  the  Ohio  legislature,  in  1886,  the  seats  of 
ten  members  from  Hamilton  county,  who  were 
elected  upon  a  general  ticket,  were  contested. 
The  committee  reported  that  an  examination 
of  the  returns  from  one  precinct  showed  such 
fraud  on  the  part  of  the  election  officers,  in 
adding  fictitious  names  to  the  poll  book  and 
increasing  the  tally  for  the  sitting  members, 
as  to  render  the  returns  from  the  precinct 
worthless,  and  that,  by  rejecting  them,  nine 
of  the  contestants  were  entitled  to  the  seats 
prima  pacie;  and  they  were  seated,  with  leave 
to  the  unseated  members  to  continue  the  con- 
test.   Ohio  House  Journal,  1886,  p.  38. 

4.  Irregularity  of  Certificate.  —  In  the  case  of 
Hunt  v.  Sheldon,  2  Bart.  El.  Cas.  530,  the 
state  law  required  the  governor,  jointly  with 
the  secretary  of  state  and  a  judge  of  one  of  the 
district  courts,  to  ascertain  from  the  records 
the  person  duly  elected,  and  to  enter  a  certificate 
of  this,  and  that  a  copy  be  given  to  the  person, 
and  another  transmitted  to  the  House  of 
Representatives.  The  certificates  issued  from 
that  state  usually  stated  that  the  successful 
candidate  had  been  duly  elected;  but  in  this 
case  the  certificate  declared  that  it  had  been 
ascertained  that  each  candidate  had  received 
a  certain  number  of  votes,  and  that  Mr.  Shel- 
don had  received  a  majority  of  the  votes  cast. 
The  committee  received  a  statement  signed 
by  the  governor  and  secretary  ot  state,  and 
given  to  Mr.  Hunt,  showing  that  more  than 
nineteen  thousand  votes  —  of  which  more 
than  fifteen  thousand  and  five  hundred  were 
for  contestant  —  had  been  rejected  for  certain 
irregularities.  The  majority  of  the  committee 
held  that,  whatever  might  be  the  result  of  a 
contest  upon  the  rejected  votes,  the  returns  as 
made  were  to  be  taken  as  prima  facie  evidence 
of  the  result  of  the  election. 

5.  Form  of  Certificate  for  Representative  in  Con- 
gresB.  —  Clark's  Case,  Smiih  El.  Cas.  6;  Hunt 
7'.  Chilcott,  2  Bart.  El.  Cas.  164.  In  the  case 
of  Covode  v.  Foster,  2  Bart.  EI.  Cas.  519,  the 
committee  gave  Mr.  Covode  the  seat  during 
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6.  Effect  of  Conflicting  Certificates.  —  As  the  act  of  granting  a  certificate  is 
merely  ministerial,  it  would  seem  that  when  a  certificate  had  been  issued  the 
power  of  the  board  is  to  be  considered  at  an  end,  and  that  the  certificate 
would  be  irrevocable  except  by  regular  contest,  and  that  a  subsequent  election 
or  commission  would  have  no  validity.1  But  in  Congress  this  view  has  not 
always  prevailed.2 

7.  Conditional  Certificates  or  Double  Returns.  —  In  cases  where  questions  of 
law  have  been  presented  to  the  returning  officer  which  he  was  unable  or 
unwilling  to  decide,  a  certificate  has  been  given  to  each  party  stating  that 
he  was  elected  if  the  question  of  law  was  decided  in  his  favor.  In  Parliament  it 
seems  that  neither  person  could  take  the  seat  until  there  had  been  a  report  of 
the  committee  in  his  favor.3  And  this  is  the  practice  also  in  congressional 
cases.1  Where  there  were  conflicting  returns  signed  by  different  persons 
claiming  to  be  the  proper  canvassing  officers,  it  was  the  practice  in  Parliament 
first  to  dispose  of  the  question  as  to  the  title  of  the  returning  officers,  and 
adopt,  or,  if  the  return  was  made  to  a  higher  officer,  to  amend  it  properly.5 

8.  Certificate  Does  Not  Settle  Question  of  Eligibility.  —  A  certificate  of  election 
is  only  evidence  that  the  holder  has  received  votes  sufficient  to  elect  him,  and 
does  not  preclude  an  inquiry  into  the  question  of  his  qualification  prior  to  his 
taking  the  seat  upon  a  prima  facie  title.6 


the  contest  upon  very  informal  certificate.  In 
the  regular  proclamation  the  governor  omit- 
ted the  name  of  any  person  from  the  Twenty- 
first  District.  The  following  February  he  sent 
to  the  clerk  of  the  house  a  letter  attested  by  the 
secretary  of  state,  under  the  seal  of  the  state, 
as  follows: 

"  Sir,  —  I  have  the  honor  to  transmit  here- 
with additional  affidavits  and  evidences  of 
fraud  submitted  to  me  in  regard  to  the  election 
of  member  of  Congress  in  the  Twenty-first 
Congressional  District  of  this  state. 

"  These  affidavi  ts  were  taken  before  officers 
properly  authorized  to  administer  oaths  of  and 
indicate  the  election  of  Hon.  John  Covode. 
"  Most  respectfully, 

"  Your  obedient  servant, 
"  John  W.  Geaky, 
"  Governor  of  Pennsylvania." 

It  was  held  that  the  letter,  with  the  affidavits, 
was  sufficient  to  establish  a  prima  facie  right 
to  the  seat.  Where  the  certificate  is  regular, 
and  is  relied  on  by  the  sitting  member,  the 
house  will  not  consider  anything  beyond  it  in 
the  prima  facie  case.  Butler  v.  Lehman,  I 
Bart.  El.  Cas.  353. 

Certificate  Conforming  to  Custom.  —  It  would 
be  sufficient,  where  no  legal  form  is  prescribed, 
if  the  certificate  conformed  to  the  established 
custom  or  usage.  See  Kerr  v.  Trego,  47  Pa. 
St.  292. 

1.  Conflicting  Certificates. —  Ewingz>.  Thomp- 
son, 43  Pa.  St.  372,  where  the  court  held  that 
when  the  executive  had  commissioned  a  per- 
son elected  according  to  the  forms  of  law,  his 
duty  was  performed,  and  a  right  was  vested  in 
the  person  commissioned  which  nothing  but  a 
judicial  decision  could  take  away  or  authorize 
the  executive  to  recall. 

2.  Rule  in  Congress.  —  Thus  in  the  case  of 
Morton  v.  Daily,  1  Bart.  El.  Cas.  402,  the  gov- 
ernor, after  having  given  one  certificate  upon 
the  ground  of  fraud,  afterwards  gave  another 
in  which  he  revoked  as  far  as  possible  the  first 
one,  and  the  holder  of  the  latter  was  awarded 
the  seat  pending  the  contest. 


In  the  case  of  Hoge  v.  Reed,  2  Bart.  El.  Cas. 
540,  there  was  a  certificate  issued  to  Reed, 
signed  by  three  of  the  four  canvassing  officers, 
stating  that  he  had  been  duly  elected  by  a. 
majority  of  the  votes,  and  he  was  commis- 
sioned to  the  governor.  Mr.  Hoge  presented 
a  certificate  made  later  in  the  day,  signed  by 
all  the  members  of  the  board,  one  of  whom 
stated  that  he  had  signed  the  Reed  certificate 
under  protest,  and  desired  to  have  it  treated  as 
if  his  name  had  not  been  attached.  And  fol- 
lowing the  decision  in  Morton  v.  Daily,  1  Bart. 
El.  Cas.  402,  the  committee  gave  effect  to  the- 
second  certificate.  In  the  case  of  Wallace  v. 
Simpson,  2  Bart.  El.  Cas.  552,  at  the  next  ses- 
sion of  the  same  Congress,  however,  an  oppo- 
site conclusion  was  reached  by  the  House.  In- 
neither  of  these  cases  was  the  certificate  such 
as  the  state  law  required  to  be  issued,  and, 
therefore,  the  cases  are  not  precisely  the  same- 
as  Morton  v.  Daily,  1  Bart.  El.  Cas.  402. 

3.  Conditional  Certificates.  —  1  Roe  on  El. 
803. 

4.  West  Virginia's  Case,  Smith  El.  Cas.  108; 
Patterson  v.  Belford,  I  Ellsw.  El.  Cas.  52. 

5.  Double  Returns  by  Rival  Officers.  —  1  Roe 
on  El.  798. 

In  Congress  this  same  rule  would  prevail 
unless  the  house  where  the  contest  is  pending 
had  previously  recognized  one  of  the  rival 
governments  as  the  legal  one,  in  which  case 
the  seat  would  be  awarded  during  the  contest 
to  the  claimant  holding  the  certificate  from  the 
recognized  authority.  Sheridan  v.  Pinchback, 
Smith  El.  Cas.  196;  Louisiana's  Cases,  Sen. 
El.  Cas.  426. 

6.  Question  of  Eligibility  Not  Settled  by  Certifi- 
cate.—  In  the  House  of  Representatives  it  is 
the  practice  to  make  inquiries  as  to  the  eligi- 
bility of  'the  party  before  he  is  sworn,  unless 
another  person  claims  the  seat,  and  he  will 
not  be  permitted  to  be  sworn  where  objection 
is  made  until  this  question  is  determined. 
Kentucky  Election,  2  Bart.  El.  Cas.  327; 
Smith  v.  Brown,  2  Bart.  El.  Cas.  395;  McKee 
v.  Young,  2  Bart.  El.  Cas.  422. 
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9.  Failure  to  Issue  Certificate  or  Commission.  —  In  the  absence  of  a  formal 
•certificate  when  such  is  required  by  the  state  law,  or  in  the  absence  of  a  com- 
mission or  certificate  issued  by  the  governor,  the  House  will  consider  the 
prima  facie  case  upon  other  credentials  presented  by  the  claimants,  and  deter- 
mine whether  they  are  sufficient  to  give  a  prima  facie  right  to  the  seat ; 
although  this  evidence  is  secondary,  yet  it  may  be  such  as  to  show  the  right 
to  a  seat  upon  mere  inspection,  as  where  a  certified  copy  of  the  abstract  of  the 
canvass  is  presented.1  And  it  has  been  held  that  where  no  certificate  of 
election  is  issued,  the  candidate  who  in  fact  received  the  highest  number  of 
votes  has  sufficient  color  of  title  to  become  an  officer  de  facto.2 

Compelling  Issuance  of  Certificate  or  Commission.  —  Where  the  officer  whose  duty 
it  is  to  issue  a  certificate  of  election  or  a  commission  refuses  to  do  so,  the 
person  entitled  thereto  has,  as  a  general  rule,  the  remedy  by  mandamus  to 
compel  the  issuance  of  the  same.  This  subject  will  be  found  treated  in 
another  place.3 

10.  Effect  of  Certificate  in  Contest.  —  While  the  certificate  or  commission 
confers  an  apparent  title  to  the  office  which  cannot  be  questioned  collaterally, 
it  does  not  preclude  an  investigation  of  the  right  of  the  office  by  a  contest  by 
another  claimant,  or  an  inquiry  by  the  attorney -general  in  the  name  of  the 
people;  but  in  such  a  case  the  effect  of  the  certificate  is  to  cast  the  burden  of 
proof  upon  the  person  excluding  the  right  of  a  person  having  a  certificate. 
And  where  the  statute  requires  proceedings  to  contest  the  election  to  be  com- 
menced within  a  certain  period,  and  no  other  method  of  trying  the  title  is 
allowed,  and  there  are  no  proceedings  taken  to  contest  the  election  within  the 
statutory  period,  the  certificate  is  held  to  be  conclusive  as  against  an  adverse 
claimant.4 

Fraud  in  Obtaining  Certificate.  —  Where  a  person  holding  a  commission  was 
seeking  to  compel  admission  to  the  office,  it  seems  that  fraud  upon  his  part  in 
obtaining  it  may  be  set  up  as  a  defense.5 


1.  Failure  to  Issue  Certificate.  —  Toney  v.  Har- 
ris, 85  Ky.  453. 

Thus  in  Gunter  v.  Wilshire,  Smith  El.  Cas. 
130,  and  Gause  v.  Hodges,  Smith  El.  Cas. 
291,  the  governor  of  Arkansas  in  office  at  the 
time  of  the  election  failed  to  give  a  certificate 
to  either  candidate;  but  afterward  a  new  gov- 
ernor issued  a  proclamation  containing  an  ab- 
stract of  the  vote  of  the  district  by  counties, 
with  a  certificate  that  it  was  correct  as  shown 
by  the  returns  on  file  in  the  office  of  the  secre- 
tary of  state.  Upon  this  proclamation  the 
House  admitted  the  candidate  shown  by  the 
abstract  to  have  the  greatest  number  of  votes. 

In  the  Richards  Case.  CI.  &  H.  El.  Cas.  95, 
the  House  admitted  the  claimant  upon  an 
examination  of  the  county  return,  where  the 
governor  had  declined  to  issue  a  certificate; 
and  in  the  Clements  case,  after  the  passage 
of  the  ordinance  of  secession  by  the  state  of 
Tennessee,  the  claimant  was  seated  upon  sec- 
ondary evidence  of  the  votes  cast  at  the  vari- 
ous precincts,  with  a  certificate  of  the  returning 
officers  from  one  county  only.  2  Cong.  El. 
Cas.  366. 

In  the  case  of  Koontz  v.  Coffroth,  2  Bart. 
El.  Cas.  35,  where  the  state  statute  required 
that  the  county  returns  should  be  canvassed 
by  a  district  board,  composed  of  one  return 
judge  to  be  selected  from  each  county,  and 
that  this  board,  after  canvassing  the  vote, 
should  make  a  certificate  of  election  in  favor 
of  the  successful  candidate,  and  send  the  same 
to  him  within  five  days,  and  should  send  the 


returns  to  the  secretary  of  state,  and  also  re- 
quired the  governor  to  issue  his  proclamation 
based  upon  such  returns  declaring  the  result 
of  the  election,  the  governor  omitted  to  name 
any  person  as  elected  from  a  certain  district,  and 
stated  that  no  such  returns  had  been  received 
by  the  secretary  of  state  from  this  district  as 
would  warrant  him  in  proclaiming  any  person 
elected.  Mr.  Coffroth  had,  however,  a  certifi- 
cate signed  by  four  county  return  judges  out 
of  the  five  in  the  district,  the  fifth  having  failed 
to  attend  upon  notice.  The  certificate  showed 
that  the  board  counted  only  the  votes  of  four 
counties,  and  declared  that  Coffroth  had  re- 
ceived the  majority  of  all  votes  cast  as  counted 
by  the  board.  The  majority  report,  which 
was  approved,  gave  the  seat  to  Coffroth  pend- 
ing the  contest;  although  the  principle  of  the 
minority  report  had  been  upheld  by  the  early 
case  of  Letcher  v.  Moore,  CI.  &  H.  El.  Cas. 
775,  where  one  of  the  candidates  had  a  certifi- 
cate signed  by  three  returning  officers  showing 
that  the  votes  of  four  counties  only  out  of  five 
had  been  counted,  and  after  a  lengthy  debate 
the  House  refused  to  admit  cither  party  until 
the  committee  had  passed  upon  the  questions 
involved  in  the  contest. 

2.  Montgomery  v.  O'Dell,  67  Hun  (N.  Y.) 
169. 

3.  See  infra,  this  title,  Remedies  in  Election 
Cases. 

4.  State  v.  Jackson,  27  La.  Ann.  541. 

5.  Fraud  in  Obtaining  Commission  or  Certificato. 

—  Thus  where  a  person  commissioned  as 
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Person  Commissioned  on  Certificate  of  Vacancy.  —  It  has  been  held  that  where  the 
proper  appointing  power  commissions  a  person  to  an  office,  upon  a  certificate 
from  the  proper  officers  to  the  effect  that  there  is  a  vacancy  in  the  office,  the 
holder  of  the  new  commission  is  entitled  to  the  possession  of  the  office,  and 
that  the  prior  incumbent,  and  not  the  appointee,  must  resort  to  his  action  to 
determine  the  right  of  the  office.1  But  the  contrary  view  has  been  taken  in 
another  state,  and  it  seems  to  be  better  supported  by  principle.3 

XVIII.  Illegality  and  Irregularities  —  1.  Scope  of  Section.  —  The 
effect  of  irregularities  and  illegality  in  the  conduct  of  elections  has  been 
treated  in  other  sections  with  respect  to  particular  steps  preliminary  to  an 
election,  the  conduct  of  an  election,  the  count,  return,  and  canvass  of  votes, 
etc.3  In  this  section  it  is  proposed  to  treat  generally  of  the  effect  of  irregu- 
larities and  illegality,  and  particularly  to  cover  cases  which  do  not  fall  prop- 
erly under  the  other  sections. 

2.  General  Principles.  —  The  general  principles  to  be  drawn  from  the  authori- 
ties are,  that  honest  mistake  or  mere  omissions  on  the  part  of  the  election 
officers,  or  irregularities  in  directory  matters,  even  though  gross,  if  not  fraudu- 
lent, will  not  avoid  an  election,  unless  they  affect  the  result,  or  at  least  render 
it  uncertain.4    But  if  the  irregularities  are  so  great  that  the  election  is  not 


sheriff  made  application  to  compel  the  county 
board  to  approve  his  official  bond,  it  was  held 
that  the  commission  was  merely  prima  facie 
evidence  of  its  own  recitals,  and  that  evidence 
was  admissible  to  show  that  it  had  been  pro- 
cured by  fraudulent  affidavits,  varying  a  dec- 
laration of  the  board  of  canvassers,  and  the 
certificate  of  their  clerk.  Boone  County  v. 
State,  61  Ind.  379.  But  see  State  v.  Dodson, 
21  Neb.  218,  where  it  was  held  that  in  man- 
damus to  compel  the  delivery  of  official  records, 
the  court  could  not  go  behind  the  certificate. 

1.  Effect  of  Certificate  on  Alleged  Vacancy.  — 
Beebe  v.  Robinson,  52  Ala.  66;  Thompson  v. 
Holt,  52  Ala.  491;  Ex  p.  Harris,  52  Ala.  87, 
23  Am.  Rep.  559. 

But  if  the  certificate  shows  on  its  face  facts 
which,  legally  considered,  show  that  there  was 
no  vacancy,  the  commission  will  have  no 
validity.    Plowman  v.  Thornton,  52  Ala.  559. 

2.  State  v.  Jones.  19  Ind.  359. 

3.  Irregularities  and  Illegality.  —  See  supra, 
this  title,  Registration;  Calling  Elections,  Notice, 
and  Other  Preliminary  Proceedings;  Nomina- 
tions; Election  Officers;  Time  of  Holding  Elec- 
tions; Place  of  Holding  Elections;  Conduct  of 
Elections;  Count,  Return,  Canvass,  and  Recount 
or  Recanvass;  The  Commission  and  the  Certifi- 
cate of  Election. 

4.  Irregularities  Not  Affecting  the  Result  — 
England.  —  In  the  English  law  of  1872  it  is  ex- 
pressly enacted  that  "  no  election  shall  be  de- 
clared invalid  by  reason  of  a  noncompliance 
with  the  rules  contained  in  the  first  schedule 
to  this  act,  or  any  mistake  in  the  use  of  the 
forms  in  the  second  schedule  to  this  act,  if  it 
appears  to  th?  tribunal  having  cognizance  of 
the  question  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the 
body  of  this  act,  and  that  such  noncompliance 
or  mistake  did  not  affect  the  result  of  the  elec- 
tion." Ballot  Act  1872  (35  &  36  Vict.),  c.  33, 
§  13,  p.  200.  (The  rules  and  schedules  pre- 
scribe the  forms  of  nomination  papers,  and 
procedure  for  conducting  the  election.)  It  has 
been  judicially  determined  in  that  country  that 
the-  language  just  quoted  is  merely  declaratory 


of  the  common  law  of  England.  Woodward 
v.  Sarsons,  (1875)  L.  R.  10  C.  P.  751. 

Canada.  —  Reid  v.  Drury,  1  Ont.  Election 
Cas.  291. 

United  States.  —  Arnold  v.  Lea,  CI.  &  H.  El. 
Cas.  601;  McHenry  v.  Yeaman,  1  Bart.  El. 
Cas.  550;  Burns  v.  Young,  Smith  El.  Cas. 
179. 

Alabama.  —  Lee  v.  State,  49  Ala  43. 

Arizona. — Territory  v.  Mohave  County, 
(Arizona  1887)  12  Pac.  Rep.  730. 

California.  —  Preston  v.  Culbertson,  58  Cal. 
209;  Whipley  v.  McKune,  12  Cal.  352;  Keller 
v.  Chapman,  34  Cal.  635;  Russell  v.  McDowell, 
83  Cal.  77. 

Connecticut.  —  Colt  v.  Eves,  12  Conn.  243. 

Florida.  —  State  v.  Burbridge,  24  Fla.  112. 

Illinois.  —  Piatt  v.  People,  29  111.  72;  Du- 
Page  County  v.  People,  65  111.  360;  Dale  v. 
Irvin,  78  111.  180;  Bacon  v.  Malzacher,  102  111. 
663. 

Indiana. — Gass  7'.  State.  34  Ind.  425  ;  Dobyns 
v.  Weadon,  50  Ind.  298. 

Kansas.  —  Jones  v.  State,  I  Kan.  279;  Gille- 
land  v.  Schuyler,  9  Kan.  569;  Morris  v.  Van- 
laningham,  11  Kan.  269;  Jones  v.  Caldwell, 
21  Kan.  186;  Tarbox  v.  Sughrue,  36  Kan. 
225. 

Kentucky.  —  Common  School  Dist.  No.  88  v. 
Garvey,  80  Ky.  159;  Varney  v.  Justice,  S6  Ky. 

596- 

Louisiana.  —  Burton  v.  Hicks,  27  La.  Ann. 
514. 

Michigan.  —  Farrington  v.  Turner,  53  Mich. 
27,  51  Am.  Rep.  88. 

Minnesota.  —  Soper  v.  Sibley  County,  46 
Minn.  274;  Stemper  v.  Higgins,  38  Minn.  222; 
Slate  v.  Bernier,  (Minn.  1888)  38  N.  W.  Rep. 
368. 

Mississippi.  —  Barnes  7:  Pike  County,  51 
Miss.  305. 

Missouri.  —  Gumm  v.  Hubbard,  97  Mo. 
311,  10  Am.  St.  Rep.  312;  Bowers  v.  Smith. 
(Mo.  1891)  17  S.  W.  Rep.  762,  citing  6  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  325. 

Nebraska.  —  Peard  v.  State,  34  Neb.  372; 
State  v.  Van  Camp,  36  Neb.  91. 
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conducted  in  accordance  with  law,  either  in  form  or  substance,  where  they 
are  matters  of  substance,  and  render  the  result  uncertain,  or  where  they  are 
fraudulent,  and  the  result  is  rendered  uncertain  thereby,  the  returns  should  be 
set  aside,  and  the  persons  required  to  prove  the  legal  votes  cast  for  them.1 


New  Jersey.  —  State  v.  Board  of  Chosen  Free- 
holders, 35  N.  J.  L.  269;  Lehlbach  v.  Haynes, 
54  N.  J.  L.  77. 

New  York.  —  People  v.  Cook,  8  N.  Y.  67,  59 
Am.  Dec.  451. 

North  Carolina.  —  De  Berry  v.  Nicholson, 
102  N.  Car.  465,  n  Am.  St.  Rep.  767. 

Oklahoma.  —  Marion  v.  Territory,  1  Okla. 
219. 

Pennsylvania.  —  Matter  of  Contested  Elec- 
tion, 1  Brews.  (Pa.)  140;  Whelock's  Contested 
Election,  82  Pa.  St.  297;  Daly  v.  Petroff,  10 
Phila.  (Pa.)  389,  32  Leg.  Int.  (Pa.)  21;  Matter 
of  Contested  Election,  10  Phila.  (Pa.)  579,  31 
Leg.  Int.  (Pa.)  300. 

South  Carolina. — Trimmier  v.  Bomar,  20 
S.  Car.  354. 

Texas.  —  McKinney  v.  O'Connor,  26  Tex.  5; 
Davis  v.  State,  75  Tex.  420;  Fowler  v.  State, 
68  Tex.  30. 

West  Virginia.  —  Minear  v.  Tucker  County 
Ct.,  39  W.  Va.  627. 

Statements  of  the  Rule.  —  "Undoubtedly," 
said  the  Missouri  court,  "  some  irregularities 
in  the  conduct  of  elections  are  of  so  grave  a 
nature  as  to  invalidate  the  whole  return  of  the 
precinct  at  which  they  occur;  as,  for  example, 
the  omission  of  registration,  Zeiler  v.  Chap- 
man, 54  Mo.  502;  or  of  statutory  notice,  Mc- 
Pike  v.  Pen,  51  Mo.  63.  In  determining 
which  are  of  that  kind,  the  courts  aim  merely 
to  give  full  effect  to  the  intent  of  the  law- 
makers in  that  regard,  aided  by  established 
rules  of  interpretation.  If  the  law  itself  de- 
clares the  specified  irregularity  to  be  fatal,  the 
courts  will  follow  that  command,  irrespective 
of  their  views  as  to  the  importance  of  the  re- 
quirement. Ledhetter  v.  Hall,  62  Mo.  422. 
In  the  absence  of  such  declaration,  the  judi- 
ciary endeavor,  as  best  they  may,  to  discern 
whether  the  deviation  from  the  prescribed 
forms  of  law  had  or  had  not  such  a  vital  bear- 
ing on  the  proceedings  as  probably  prevented 
a  free  and  full  expression  of  the  popular  will. 
If  it  had,  the  irregularity  is  deemed  fatal; 
otherwise  it  is  not.  It  has  been  sometimes 
said,  in  this  connection,  that  certain  provisions 
of  election  laws  are  mandatory,  and  others 
directory.  These  terms  may.  perhaps,  be  con- 
venient to  distinguish  one  class  of  irregulari- 
ties from  the  other.  But,  strictly  speaking, 
all  provisions  of  such  laws  are  mandatory,  in 
the  sense  that  they  impose  the  duty  of  obedi- 
ence on  those  who  come  within  their  terms. 
But  it  does  not,  therefore,  follow  that  every 
slight  departure  therefrom  should  taint  the 
whole  election.  Courts  justly  consider  the 
main  purpose  of  such  laws,  namely,  the  obtain- 
ing of  a  fair  election  and  an  honest  return, 
as  paramount  in  importance  to  the  minor 
requirements  which  prescribe  the  formal  steps 
to  reach  that  end;  and,  in  order  not  to  defeat 
the  general  design,  are  frequently  led  to  ignore 
such  innocent  irregularities  of  election  officers 
as  are  free  of  fraud,  and  have  not  interfered 
with  a  full  and  fair  expression  of  the  voters' 
choice."    Bowers  v.  Smith.  ,M  <.  1891)  17  S. 


W.  Rep.  762.  See  also  Bowers  v.  Smith,  111 
Mo,  45,  33  Am.  St.  Rep.  491. 

"  It  has  always  been  the  policy  of  the  courts 
in  this  country  to  give  effect  and  validity  to 
elections  by  the  people,  when  there  has  been  a 
reasonably  fair  attempt  to  comply  with  the  re- 
quirements of  law,  and  no  fraud  has  been  prac- 
ticed or  advantage  acquired.  Mere  technical 
irregularities  and  omissions  in  the  performance 
of  ministerial  duties  by  election  officers  should 
not  be  permitted  to  defeat  the  popular  will  in 
any  case  when  there  has  been  an  attempt  to 
conform  to  the  requirements  of  the  statute  and 
no  injury  has  resulted  to  any  one."  Marion  v. 
Territory,  1  Okla.  221. 

Application  of  this  Principle.  —  In  Stem  per  v. 
Higgins,  33  Minn.  222,  a  general  election  was 
conducted  in  a  village  by  its  officers  as  though 
it  constituted  a  district  separate  from  the  town- 
ship in  which  it  was  situated,  where  also  a 
precinct  was  opened ;  whereas  the  law  declared 
that  "  every  organized  township  and  every 
ward  of  an  incorporated  city  is  an  election  dis- 
trict;" yet  the  court  held  the  returns  from  the 
village  valid,  despite  the  irregularities  indi- 
cated. 

In  Davis  v.  State,  75  Tex.  420,  where  the  law 
required  that  each  ward  in  a  town  should 
"  constitute  an  election  precinct,"  the  county 
commissioners  in  a  town  incorporated  with 
four  wards  established  two  precincts  only 
(without  reference  to  ward  lines),  and  each  in- 
cluded part  of  the  adjacent  country.  The. 
court,  after  full  discussion  of  the  general  sub- 
ject, held  that  the  election  at  those  precincts 
was  not  avoided  by  the  irregularity. 

In  Marion  Territory,  1  Okla.  210,  a  stat- 
ute provided  that  not  more  than  twenty  da>s 
and  not  less  than  ten  days  prior  to  a  school 
election  the  county  commissioners  should  ap- 
point in  each  election  precinct  two  judges  and 
one  clerk,  whose  duty  it  should  be  to  hold  the 
election.  A  subsequent  section  provided  that 
any  failure  to  comply  with  any  or  all  pro- 
visions of  this  act  should  render  the  electicn 
void.  It  was  held  that  the  provision  as  to  the 
time  of  appointing  judges  and  clerks  was  di- 
rectory only,  and  that  the  fact  that  they  were 
appointed  twenty-six  days  prior  to  the  election 
was  not  such  a  failure  to  comply  with  the  stat- 
ute as  would  render  the  election  void. 

The  fact  that  judges  of  election  received 
votes  at  two  polling  places  in  a  precinct,  in- 
stead of  at  one  as  they  should  have  done, 
does  not  invalidate  their  returns,  or  affect  the 
result  of  the  election  in  that  precinct.  Bowers 
-\  Smith,  (Mo.  1891)  17  S.  W.  Rep.  761,  m 
Mo.  45,  33  Am.  St.  Rep.  491. 

1.  Irregularities  Affecting  the  Result  or  Fraudu- 
lent—  England. —  Drogheda  Case,  9  Ir.  I..  T. 
R.  161,  2  O'Mal.  &  II.  201. 

United  States.  —  Howard  v.  Cooper,  I  Bart. 
El.  Cas.  275;  Blair  v.  Barrett,  1  Bart.  El.  Cas. 
308;  Myers  -•.  Moffatt,  2  Bart.  El.  Cas.  564; 
Reid  v.  Julian,  2  Bart.  El.  Cas.  822;  I.c  Moyne 
v.  Farwell,  Smith  El.  Cas.  406;  Spencer  v. 
Morey,  Smith  El.  Cas.  437. 
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Where  the  incompetency  and  reckless  disregard  of  the  essential  requirements 
of  the  law  prevail  to  such  an  extent  that  the  acts  of  the  officers  must  be 
deemed  unreliable,  this  will,  of  necessity,  have  the  same  effect  as  fraudulent 
action,  and  be  ground  for  rejecting  the  returns.1 

if  the  statute  Expressly  Declares  that  noncompliance  with  certain  requirements 
shall  be  fatal,  the  courts  must  so  declare,  irrespective  of  their  views  as  to  the 
importance  of  the  requirement.2 

Effect  of  Erroneous  Rule  of  Action.  —  When  the  election  officers  adopt  and 
announce  an  erroneous  rule  as  to  the  reception  of  votes,  even  in  good  faith, 


Connecticut.  —  Talcott  v.  Philbrick,  59  Conn. 
472. 

Missouri.  —  Gaston  v.  Lamkin,  115  Mo.  20; 
State  v.  McMillan,  108  Mo.  153;  Bowers  v. 
Smith,  in  Mo.  45,  33  Am.  St.  Rep.  491;  State 
v.  Frazier,  98  Mo.  426;  Ledbetter  v.  Hall,  62 
Mo.  422;  Zeiler?'.  Chapman,  54  Mo.  502;  State 
v.  Seibert,  116  Mo.  415. 

North  Carolina.  —  See  Van  Amringe  v.  Tay- 
lor, 108  N.  Car.  196. 

Pennsylvania.  —  In  re  Contested  Election 
Cases,  1  Brews.  (Pa.)  162;  In  re  Contested 
Elections,  1  Brews.  (Pa.)  107;  Matter  of  Con- 
tested Elections,  2  Phila.  (Pa.)  320,  14  Leg.  Int. 
(Pa.)  244. 

Texas.  —  Ex  p.  Kennedy,  23  Tex.  App.  77. 

An  election  must  be  conducted  in  conformity 
with  the  law  in  force  at  the  time  it  is  held,  or 
it  will  be  illegal  and  void.  Gaston  v.  Lamkin, 
115  Mo.  20. 

1.  Effect  Uncertain.  —  Matter  of  Duffy,  4 
Brews.  (Pa.)  531. 

It  was  said  in  a  late  California  case:  "  Elec- 
tion contests  arising  out  of  irregularities  of 
election  officers  frequently  present  to  courts 
the  alternative  of  either  setting  aside  in  the 
case  in  hand  the  honest  and  clear  expression 
of  the  will  of  the  majority  of  the  voters,  or  of 
so  construing  the  election  laws  as  to  open  the 
door  to  future  frauds  which  it  is  the  purpose 
of  those  laws  to  prevent.  Of  course,  neither 
the  voters  nor  those  voted  for  have  any  control 
over  election  officers;  and  to  set  aside  the 
vote  of  a  precinct,  when  there  was  clearly  no 
fraud,  or  any  mistake  affecting  the  result,  for 
mere  irregularities  occasioned  by  the  ignorance 
or  carelessness  of  election  boards,  would  in 
many  cases  be  a  patent  injustice.  Moreover, 
a  construction  requiring  an  exceedingly  strict 
compliance  with  all  statutory  provisions  might 
tempt  to  irregularities  contrived  for  the  very 
purpose  of  vitiating  the  vote  at  a  certain  poll- 
ing place,  and,  as  was  said  in  Whipley  v.  Mc- 
Kune,  12  Cal.  361,  '  might  lead  to  more  fraud 
than  it  would  prevent.'  On  the  other  hand, 
•statutory  provisions  which  are  clearly  man- 
datory must  be  substantially  complied  with; 
and  even  directory  provisions  cannot  be  so 
grossly  departed  from  as  to  make  it  impossible 
or  extremely  difficult  to  determine  whether 
fraud  had  been  committed  or  anything  done 
which  would  affect  the  result."  Atkinson  v. 
Lorbeer,  in  Cal.  419. 

English  and  Canadian  Cases.  —  Where,  in  con- 
sequence of  an  error  in  the  public  notice,  a 
nomination  paper  was  filed  too  late,  and  re- 
jected, the  election  was  held  void,  as  otherwise 
the  candidate  whose  paper  was  rejected  might 
have  been  elected.  Howes  v.  Turner,  1  C.  P. 
Div.  670. 
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So  where  a  nomination  paper  was  refused 
for  noncompliance  with  an  unlawful  condition. 
In  re  Haverfordwest  Election  Petition,  L.  R.  9 
C.  P.  720. 

So  where  papers  have  erroneously  been  de- 
clared invalid  after  filing.  Reg.  v.  Munday  5 
W.  W.  &  A'B.  (Vict.  L.)  143;  McKay*.  Mc- 
Dougall,  Hodgins's  Election  Cas.  705. 

A  substantial  failure  of  opportunity  for  the 
electors  to  vote,  on  account  of  a  contractor's 
failure  to  deliver  ballots,  pencils,  etc.,  at  cer- 
tain voting  places,  invalidates  an  election. 
Hackney  Case,  31  L.  T.  N.  S.  69,  2  O'Mal.  & 
H.  78. 

But  an  election  is  not  invalidated  under  the 
Ontario  Elections  Act,  by  the  closing  of  the 
polls  for  a  short  time  while  waiting  for  more 
ballots,  the  election  not  being  affected  by  the 
number  of  persons  kept  from  voting.  Reid 
v.  Drury,  1  Ont.  Election  Cas.  291. 

The  objection  that  sufficient  ballots  or  ac- 
commodations were  not  supplied  cannot  be 
raised  ?s  between  two  candidates  only,  out  of 
a  gieater  number,  on  petition  for  a  recount. 
If  such  a  defect  affects  the  election  at  all,  it 
avoids  the  whole,  and  must  therefore  be 
alleged  in  a  special  claim  to  which  all  the  can- 
didates must  be  made  respondents.  Jenkins 
v.  Brecken,  7  Can.  Sup.  Ct.  Rep.  247. 

2.  Statutory  Declaration  of  Effect.  —  Talcott  v. 
Philbrick,  59  Conn.  472;  State  v.  Cook.  41  Mo. 
593;  West  v.  Ross,  53  Mo.  350;  Ledbetter  v. 
Hall,  62  Mo.  422;  Bowers  v.  Smith,  (Mo.  1891) 
17  S.  W.  Rep.  762;  State  v.  Frazier,  98  Mo. 
426. 

In  West  v.  Ross,  53  Mo.  350,  in  a  statutory 
contest  for  the  office  of  clerk  of  the  circuit 
court  of  Gentry  county,  the  statute  required 
that  all  ballots  cast  should  be  numbered,  and 
that  ballots  not  numbered  should  not  be 
counted.  It  appeared  that  none  of  the  votes 
cast  in  Miller  township  were  numbered  by  the 
judges  of  the  election;  that  Ross  received  in 
said  township  179  votes,  and  West  72  votes. 
It  was  further  shown  that  the  majority  for 
Ross  in  the  whole  county  over  West  was  S; 
that  if  the  votes  in  Miller  township  which  were 
not  numbered  had  not  been  counted,  West 
would  have  had  a  majority  of  99  votes  over 
Ross.  It  was  also  admitted  that  no  fraud  was 
intended  by  the  judges  in  failing  to  number 
the  ballots.  In  that  case  it  was  contended  that 
the  statute  requiring  the  ballots  to  be  num- 
bered was  merely  directory.  Judge  Vories 
says:  "  After  the  legislature  by  the  statute  di- 
rects that  the  ballots  shall  be  numbered,  it 
proceeds  to  declare  the  consequence  of  a  non- 
compliance with  the  direction,  which  is  that 
'  no  ballot  not  numbered  shall  be  counted.' 
Can  we  say  that  this  negative  clause  is  also 
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and  enough  voters  are  thereby  prevented  from  voting  to  change  the  result, 
it  would  seem  that  the  election  should  be  set  aside,  if  the  rule  has  been 
announced  officially,  and  the  report  of  the  ruling  has  circulated  through  the 
precinct,  so  as  to  prevent  persons  of  the  class  whom  the  officers  determined 
to  reject  from  offering  their  votes  and  making  the  proper  proof,  if  the  number 
of  members  of  such  a  class  was  sufficient  to  change  the  result  of  the  election ; 
but  in  order  to  entitle  them  to  have  their  votes  counted  for  either  party,  it 
would  be  necessary  that  they  should  be  tendered  and  the  proper  proof 
offered.1 

3.  Unconstitutionality  of  Election  Laws.  —  Where  authority  is  given  by  law 
to  hold  an  election,  but  there  are  provisions  in  the  law  which  restrict  the 
constitutional  right  of  suffrage  —  which  are  enforced  by  the  officers  — ■ 
the  election  will  be  void,8  unless  assented  to  by  all,  or  disregarded  by  all,  the 
voters,  in  which  case  the  election  might  be  allowed  to  stand.3 

4.  Unconstitutionality  of  Registration  Law.  —  If  a  registry  is  had  under  an 
unconstitutional  law,  and  an  election  held  upon  the  basis  of  such  registry, 
there  can  be  but  little  if  any  doubt  that  the  election  will  be  held  valid, 
unless  it  is  shown  that  a  sufficient  number  of  legal  voters  to  have  changed  the 
result  were  prevented  by  such  law  from  casting  their  ballot.  The  legislature 
cannot,  by  passing  a  law  containing  unreasonable  regulations,  destroy  the 
validity  of  an  election  held  thereunder,  if  the  voters  see  fit  to  comply  with 


only  directory,  and  in  that  indirect  way  nullify, 
or  repeal  by  a  judicial  decision,  the  whole  pro- 
vision of  the  statute  requiring  ballots  to  be 
numbered?  If  we  deny  the  consequence  affixed 
by  legislature  to  the  nonperformance  of  a  regu- 
lation provided  by  the  law,  it  in  effect  nullifies 
the  law  itself.  *  *  *  This  case  may  be  a 
hard  case,  and  doubtless  is,  but  the  legislative 
enactment  is  clear;  and,  although  it  may  de- 
prive a  portion  of  the  citizens  of  the  county 
of  their  right  to  be  heard  in  the  election  of  a 
clerk  at  one  election,  it  is  better  that  they 
should  suffer  this  temporary  privation  than 
that  the  courts  should  habituate  themselves  to 
disregard  or  ignore  the  plain  law  of  the  land  in 
order  to  provide  for  hard  cases."  The  same 
statute  received  the  same  construction  again 
in  Ledbetter  v.  Hall,  62  Mo.  422. 

1.  Erroneous  Rule  of  Action.  —  In  the  Scranton 
Borough  Election,  Bright.  El.  Cas.  455,  the 
presiding  justice  said:  "  If  it  appeared  that  an 
erroneous  rule  was  adopted,  which  did  im- 
properly keep  otherwise  legal  voters,  tendering 
their  votes,  from  voting;  or  which,  when  made 
known  as  the  decision  of  the  board,  prevented 
other  voters,  similarly  situated,  from  offering 
their  votes,  it  would  be  an  undue  election; 
more  clearly,  however,  to  be  set  aside  by  the 
court,  if,  under  the  evidence,  it  be  rendered 
reasonably  probable  that,  if  such  votes  had 
been  offered  and  received,  the  result  of  the 
election  would  have  been  different,  or  have 
been  left  in  doubt. 

"  We  now  find,  upon  considering  the  evi- 
dence, that  such  an  erroneous  rule  was 
adopted  and  promulgated ;  and  that  the  reverse 
of  this  rule,  or  rather  the  true  rule,  if  allowed, 
mi(?ht  have  produced  a  different  state  of  the 
polls.  In  this  respect,  then,  the  election  was 
undue,  and  the  returns  false,  as  an  election  of 
the  citizens,  though  not  intentionally  so  upon 
the  part  of  the  officers.  The  rule  thus  wrong- 
fully adopted  was,  upon  an  alleged  principle, 
operating  upon  a  large  number  of  voters.  In 
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such  case  it  cannot  be  considered  necessary  to 
prove  that  each  individual  so  affected  tendered 
his  vote  to  the  board  and  was  refused,  or  how 
they  would  have  voted  if  admitted.  If  they 
were  legal  voters,  they  had  the  right,  without 
the  supervision  of  this  court,  or  of  any  other 
persons,  to  vote  by  ballot,  and  not  to  make 
their  votes  known  to  any  one,  unless  they 
chose  so  to  do.  As  a  general  rule,  it  affected 
a  class;  and  it  was  not  required  that  each  one 
of  that  class  should  have  his  vote  formally  re- 
jected. Virtually,  it  was  so  in  all  cases  of  the 
same  kind,  by  the  special  decision  made." 

2.  Right  of  Suffrage  Unconstitutionally  Re- 
stricted. —  A  law  to  organize  a  board  of  police 
commissioners  of  a  city  provided  that  no 
elector  should  vote  for  more  than  two  mem- 
bers, when  there  were  four  to  be  elected;  and 
in  a  quo  warranto  proceeding  the  law  was  held 
to  be  unconstitutional,  and  the  incumbents 
were  ousted.  State  v.  Constantine,  42  Ohio  St. 
437,  51  Am.  Rep.  833.  See  also  State  v.  Ruhe, 
(Nev.  1898)  52  Pac.  Rep.  274;  Allison  v.  Blake, 

57  N.  J.  L.  6;  Allison  v.  Public  Road  Board, 

58  N.  J.  L.  140. 

3.  Acquiescence  by  Voters.  —  In  Louisiana  it 
was  held  that  where  the  police  regulations  for 
the  conduct  of  an  election  were  unconstitu- 
tional, the  election  will  not  be  set  aside  where 
the  people  acquiesce  in  them  and  hold  the 
election,  as  they  may  disregard  such  regula- 
tions if  they  see  fit.  Andrews  v.  Saucier,  13 
La.  Ann.  301. 

And  in  New  York  the  view  taken  by  the 
Supreme  Court  of  Ohio  in  State  v.  Constantine, 
42  Ohio  St.  437,  51  Am.  Rep.  833,  was  not 
adopted;  as  in  two  cases  where  the  law  pro- 
vided lhat  each  elector  should  vole  for  only 
two  candidates  for  an  office  where  there  were 
three  to  be  elected,  it  was  held  that  the  elec- 
tion was  not  invalidated  by  this  provision,  as 
the  elector  might  have  disregarded  it  and 
voted  for  the  full  number.  People  v.  Perley, 
80  N.  Y.  624;  People  v.  Kenney,  96  N.  Y.  294! 

Volume  X. 


Illegality  and  Irregularities.  ELECTIONS. 


Illegal  Voting. 


the  unreasonable  requirements  which  are  contained  in  the  law.1 

5.  Failure  of  Electors  to  Attend  and  Vote.  —  Ordinarily  if  an  opportunity 
to  vote  is  given  to  electors  the  fact  that  a  number  of  them,  even  though  it 
may  be  a  large  majority,  fail  to  attend  and  vote  does  not  affect  the  validity  of 
the  election,  those  who  did  attend  and  vote  having  the  right  to  decide  the 
result.2  But  there  may  be  circumstances  under  which  this  principle  will  not 
apply,  where  the  great  majority  of  the  voters  have  been  unable  to  attend 
without  any  fault  or  negligence  on  their  part.3 

6.  Illegal  Voting — -a.  What  Makes  Vote  Illegal. — A  vote  may  be 
illegal  because  the  person  casting  it  was  not  qualified  to  vote  at  the  election, 
or  because  it  was  given  at  the  wrong  place  or  the  wrong  time  by  a  qualified 
voter,4  or  because  it  was  cast  without  a  compliance  with  the  requisite  prelimi- 
naries,5 or  because  given  in  an  improper  manner.6 

b.  Effect  of  Illegal  Votes. — Where  no  fraud  is  charged,  the  fact 
that  illegal  votes  were  received  will  not  affect  the  election,  or  render  it  void, 
unless  the  number  is  great  enough  to  affect  the  general  result.7  When,  how- 
ever, it  is  shown  that  illegal  votes  have  been  cast  for  a  candidate,  they  should 
be  deducted  from  his  vote ;  and  if,  by  so  doing,  the  general  result  is  changed, 
the  opposite  candidate  should  be  declared  elected.8    Where  there  is  proof 


1.  Unconstitutional  Registration  Law.  —  An- 
drews v.  Saucier,  13  La.  Ann.  301. 

This  doctrine  was  also  declared  in  the  case 
of  Weil  v.  Calhoun,  25  Fed.  Rep.  865,  where 
McCay,  J.,  said:  "  Besides,  it  seems  to  me 
that  such  objections  ought,  for  reasons  of  pub- 
lic policy,  to  conform  to  the  rules  applic- 
able to  objections  to  elections  not  held  in 
strict  conformity  to  law;  to  wit,  it  should 
be  made  affirmatively  to  appear  that  the  re- 
sult would  have  been  different  if  the  illegality 
had  not  existed.  Perhaps  the  voter  might 
have  private  redress  for  the  wrong  done  him 
in  refusing  his  vote,  but  that  is  a  very  different 
thing  from  making  an  election  void  on  a  mere 
abstraction  not  affecting  the  result." 

2.  Failure  of  Electors  to  Attend  and  Vote.  — 
State  v.  Quimby,  51  N.  J.  L.  397. 

3.  Exceptional  Cases.  —  Thus  in  State  v. 
Quimby,  51  N.  J.  L.  397,  where  almost  all  the 
electors  of  a  township  were  prevented  by  a  bliz- 
zard from  attending  the  election  at  the  time 
fixed  by  law  for  holding  the  same,  and  only  a 
few  attended  and  voted,  it  was  held  that  this 
did  not  constitute  an  election;  and  an  act  hav- 
ing been  afterwards  passed  by  the  legislature 
authorizing  a  township  election  to  be  held 
where  an  election  had  not  been  held  by  reason 
of  the  blizzard,  and  an  election  having  been 
held  in  pursuance  of  this  statute,  it  was  held 
that  the  persons  receiving  the  majority  vote  at 
this  election  were  the  duly  elected  officers  of 
the  township.  The  court  said  in  this  case  that 
if  the  people  of  the  township  had  failed  to 
avail  themselves  of  the  benefit  of  this  statute, 
a  different  question  would  be  presented,  and 
that  in  such  event  it  might  be  that  a  presump- 
tion of  acquiescence  in  what  was  done  on  the 
day  first  set  for  the  election  would  arise 
against  them,  so  as  to  preclude  their  right  to 
contest  the  election  of  those  who  had  the 
majority  vote  on  that  day. 

4.  What  Makes  Vote  Illegal  —  Vote  at  Wrong 
Place.  —  Where  the  vote  of  a  qualified  elector 
is  cast  at  the  wrong  place,  it  is  well  settled 
thu  it  is  illegal.  Scalfield's  Case,  20  L.  T.  N. 
S.  307;  Atty.-Gen.  v.  Holihan,  29  Mich.  116; 


Vallandigham  v.  Campbell,  I  Bart.  El.  Cas- 
233;  Wigginton  v.  Pacheto,  1  Ellsw.  El.  Cas. 
5.  And  it  has  been  held  that  when  a  voter 
voted  by  mistake  at  the  wrong  place  he  could 
not  withdraw  his  vote,  nor  vote  again  at  the 
proper  place.  Harbaugh  v.  Cicott,  33  Mich. 
241.  See  also  supra,  this  title,  Place  of  Hold- 
ing Elections . 

Vote  at  Wrong  Time.  —  When  the  election  is 
to  be  opened  or  closed  at  a  certain  time,  votes 
received  before  or  after  the  proper  time  are 
illegal.  Myers  v.  Moffatt,  2  Bart.  El.  Cas.  564. 
See  also  supra,  this  title,  Time  of  Holding  Elec- 
tions. 

5.  Nonobservance  of  Preliminary  Requirements. 

—  Where  the  law  requires  the  performance  of 
certain  preliminary  acts,  and  provides  that  the 
votes  shall  be  rejected  unless  the  acts  are  per- 
formed, the  reception  of  the  votes  will  be  ille- 
gal. Lindsay  v.  Scott,  1  Bart.  El.  Cas.  569; 
Finley  v.  Walls,  Smith  El.  Cas.  367;  Bisbee  v. 
Finley,  2  Ellsw.  El.  Cas.  172;  In  re  Contested 
Elections,  2  Brews.  (Pa.)  129.  See  supra,  this 
title,  Calling  Electiotis,  Notice,  and  Other  Pre- 
liminary Proceedings. 

6.  Votes  Given  in  Improper  Manner.  —  Where 
votes  are  to  be  taken  by  ballot,  and  they  are 
taken  viva  voce,  they  will  be  rejected.  Easton 
v.  Scott,  CI.  &  H.  El.  Cas.  272;  Oters  v.  Gal- 
legos,  1  Bart.  El.  Cas.  177.  See  supra,  this 
title,  Conduct  of  Elections —  Voting;  Ballots. 

7.  Effect  of  Illegal  Voting— Result  Not  Affected. 

—  State  v.  Board  of  Education,  64  Mo.  53.  And 
see  Hacker  v.  Conrad,  131  Ind.  444;  Tarbox 
v.  Sughrue,  36  Kan.  225;  Lucky  v  Police 
Jury.  46  La.  Ann.  679;  People  v.  Bidelman,  69 
Hun  (N.  Y.)  596;  Montgomery  v.  O'Dell,  67 
Hun  (N.  Y.)  169. 

8.  Where  the  Result  Is  Affected.  —  Cook  v. 
Cutts,  2  Ellsw.  El.  Cas.  243. 

In  such  a  case  illegal  votes  should  be  de- 
ducted from  both  sides.  Allen  z:  Crow,  48 
Ind.  301. 

Where  the  votes  of  a  certain  district  are 
illegally  counted,  and  change  the  result  as 
based  upon  the  vote  of  the  rest  of  the  territory, 
the  votes  of  this  precinct  should  be  deducted 
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that  there  are  enough  illegal  votes  cast  to  overcome  the  majority  of  the  suc- 
cessful candidate,  and  no  fraud  is  shown,  and  it  is  impossible  to  show  for 
whom  they  were  cast,  the  effect  of  this  proof  is  somewhat  doubtful,  and  the 
decisions  on  the  question  are  conflicting.1 

c.  Admission  of  Votes  Without  Registration  or  Proper  Proof.  — 
An  important  question  has  been  considerably  discussed  in  election  cases,  as  to 
the  effect  to  be  given  to  votes,  where  the  name  of  the  voter  is  not  on  the 
registry  list,  and  his  vote  is  received  by  the  election  officers  without  challenge 
or  without  requiring  him  to  make  the  statutory  proof,  and  there  have  been 
three  classes  of  decisions.  When  the  law  does  not  permit  any  person  to  vote 
unless  his  name  is  on  the  register,  the  provision  is  mandatory.3  When  it  is 
provided  that  no  person  whose  name  is  not  on  the  register  shall  be  allowed  to 
vote  without  furnishing  certain  proofs,  it  is  held  that  this  prohibition  is  man- 
datory, and  that  all  votes  received  in  violation  of  the  provision  should  be 
rejected.3  In  other  cases,  it  has  been  held  that  such  votes  arc  prima  facie 
illegal,  but  that  proof  of  their  legality  may  be  made  on  the  trial ;  but  that  if 
no  proof  is  offered  they  must  be  rejected.4 


from  both  sides,  leaving  the  result  to  the  votes 
of  the  rest  of  the  district.  State  v.  Merriman, 
6  Wis.  14.  See  also  Hacker  v.  Conrad,  131 
Ind.  444. 

In  Montgomery  v.  O'Dell,  67  Hun  (N.  Y.) 
169,  only  one  valid  ballot  was  cast  at  an  elec- 
tion, all  the  others  being  illegal,  and  it  was 
held  that  the  candidate  receiving  this  one 
vote  was  elected,  notwithstanding  the  will  of 
the  majority  of  the  electors  was  defeated 
thereby. 

1.  Where  It  Does  Not  Appear  for  Whom  Vote3 
Were  Cast.  —  In  the  case  of  the  People  v. 
Tuthill,  31  N.  Y.  550,  it  was  held  that  the  elec- 
tion should  be  set  aside  in  such  a  case. 

In  People  v.  Cicott,  16  Mich.  283,  97  Am. 
Dec.  141,  it  was  held  that  it  must  not  only  be 
shown  that  enough  illegal  votes  were  cast  to 
change  the  result,  but  it  must  also  be  shown 
that  they  were  cast  for  the  successful  candi- 
date before  the  result  could  be  changed.  In 
People  v.  Hanna,  98  Mich.  515,  however, 
where  a  number  of  votes  were  cast  in  a  certain 
precinct  by  disqualified  persons,  and  it  could 
not  be  ascertained  how  many  were  cast  for 
each  candidate,  it  was  held  that  the  whole 
vote  of  the  precinct  should  be  thrown  out. 

In  Knox  County  v.  Davis,  63  111.  405,  it  was 
held  that,  where  the  fraudulent  votes  were 
cast  without  the  connivance  of  the  election 
officers,  the  returns  were  not  to  be  invalidated, 
but  were  prima  facie  evidence  of  what  they 
started,  subject  to  be  corrected,  by  showing  the 
illegality  of  the  vote;  but  in  this  state,  when  a 
vote  was  found  to  be  illegal,  as  the  ballots 
were  numbered,  there  was  no  difficulty  in  de- 
termining for  whom  it  was  cast. 

In  the  Massachusetts  legislature  it  was  also 
held  that  proof  that  illegal  votes  enough  had 
been  cast  to  change  the  majority,  would  not 
vitiate  the  election,  without  showing  for  whom 
they  were  cast.  Ashfield's  Case,  Cush.  El. 
Cas.  583. 

2.  Votes  Admitted  Without  Registration  or 
Proof  of  Qualification.  —  Caverhill  v.  Ryan,  18 
L.  C.  Jur.  323;  People  v.  Kopplckom,  16  Mich. 
342.    See  supra,  this  title,  Registration. 

3.  State  v.  Hilmantel,  21  Wis.  566. 

4.  Such  Votes  Prima  Facie  Illegal  —  In  Penn- 
sylvania, in  some  cases,  where  the  statute  re- 


quired that  every  person  whose  name  was  not 
on  the  list  should  be  excluded  by  the  election 
officers,  and  make  proof  of  his  residence  in  the 
district  by  affidavit,  it  was  held  that  votes  re- 
ceived without  such  proof  were  prima  facie 
illegal;  but  that  they  might  be  counied  at  the 
trial,  by  making  proof  that  the  persons  casting 
them  were  legal  voters.  Kneass's  Case,  2 
Pars.  Eq.  Cas.  (Pa.)  553;  Gillin  v.  Armstrong, 
12  Phila.  (Pa.)  626,  35  Leg.  Int.  (Pa.)  282. 

But  in  another  nisi  prius  case,  In  re  Con- 
tested Elections,  2  Brews.  (Pa.)  129,  and  in  a 
later  case  of  In  re  McDonough,  105  Pa.  St.  488, 
a  much  stricter  rule  was  held;  it  being  decided 
that  votes  were  not  only  presumed  to  be  illegal, 
but  that  the  presumption  could  not  be  rebutted* 
by  any  evidence  upon  the  trial. 

Congressional  Cases. —  In  the  congressional 
case  of  Wright  v.  Fuller,  I  Bart.  El.  Cas.  152, 
the  committee  reported  in  favor  of  rejecting 
the  vote,  in  the  absence  of  any  proof;  but  the 
report  was  laid  upon  the  table. 

In  the  case  of  Myers  v.  Moffatt,  2  Bart.  El. 
Cas.  564,  the  committee  reported  in  favor  of 
the  rejecting  of  such  votes;  but  there  had  been 
a  great  amount  of  fraudulent  voting,  and  chal- 
lenges had  been  disregarded,  and  in  Covode 
v.  Foster,  2  Bart.  El.  Cas.  600,  and  Taylor  v. 
Reading,  2  Bart.  El.  Cas.  661,  where  the  same 
facts  were  alleged  and  proved,  the  votes  of  the 
parties  were  rejected.  A  somewhat  similar 
question  arose  in  Florida,  where  the  constitu- 
tion provided  that,  when  a  person  who  had  de- 
clared his  intentions  to  become  a  citizen  offered 
to  vote,  he  must  present  a  certified  copy  of  his 
declaration  to  the  election  officers,  and  that 
naturalized  citizens  must  present  their  certifi- 
cates in  order  to  entitle  them  to  vote.  In  the 
case  of  Findley  v.  Bisbcc,  1  Ellsw.  El.  Cas.  74, 
where  the  evidence  showed  that  the  persons 
whose  votes  were  questioned,  for  want  of  such 
proof,  before  the  election  officers,  were  legal 
voters,  the  votes  were  counted,  but  they  were 
rejected  when  this  proof  was  not  made.  In 
another  case  from  that  state  —  Finley  v.  Walls, 
Smith  El.  Cas.  367 —  where  the  statute  requir- 
ing registration  was  imperative,  but  provided 
that,  if  a  person's  name  had  been  on  the  regis- 
ter, and  had  been  improperly  erased,  he  might 
vole,  upon  proving  his  right  to  vote  and  mak- 
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d.  Ballots  in  the  Wrong  Box.  —  When  separate  ballot  boxes  are  used 
for  different  offices,  and  ballots  are  placed  by  mistake  or  fraud  of  the  election 
officers  in  the  wrong  box,  they  should  be  counted  for  the  officer  for  whom 
they  were  intended.1  There  are  cases  in  which  the  same  rule  has  been 
applied  to  ballots  placed  in  the  wrong  box  by  mistake  of  the  voter  himself ; 
but  the  contrary  has  also  been  held.2 

V.  Illegality  of  Votes  Inquired  Into  in  Contest.  —  It  is  the  uni- 
form practice  in  the  House  of  Representatives  to  consider  the  question  of  the 


ing  affidavit  that  his  name  had  been  improp- 
erly stricken  off;  when  voters  had  voted  with- 
out this  last  oath,  they  were  held  to  vote 
illegally. 

In  such  a  case,  if  the  demand  had  been 
made  by  the  election  officers  for  such  proof, 
and  the  voters  had  refused  to  furnish  it,  and 
then  their  votes  had  been  received,  the  strict- 
est rule,  absolutely  excluding  their  votes, 
might  well  have  been  enforced,  as  it  was  by 
the  Court  of  Common  Pleas  of  Upper  Canada, 
in  the  case  of  Reg.  v.  McNeil,  5  U.  C.  C.  P. 
137.  Where  the  votes  of  persons  who  had  re- 
fused to  take  the  oath  had  been  received,  the 
court  excluded  the  votes,  not  because  the 
voters  were  shown  to  be  disqualified,  but  be- 
cause they  had  refused  to  take  the  required 
oath  of  qualification;  but  where  the  voter  has 
not  been  challenged,  it  may  well  be  doubted 
whether,  in  the  absence  of  any  showing  of 
fraud,  the  omission  of  the  officers  to  require 
the  voter  to  produce  the  statutory  proof,  rebuts 
the  presumption  that  a  vote  received  is  legal. 
The  report  adopted  in  the  case  of  Curtin  v. 
Yocum,  1  Ellsw.  El.  Cas.  416,  held  that  the 
provisions  requiring  the  officers  of  election  to 
demand  the  proof  of  an  unregistered  voter, 
is  directory  only.  The  report  says:  "But  to 
allow  a  non-registered  voter  to  vote,  without 
requiring  him  to  comply  with  the  law,  if  he  is 
otherwise  qualified,  is  qui  te  a  different  ques- 
tion. If  he  refuses  to  comply,  upon  being  re- 
quested, then  it  is  clearly  the  duty  of  the 
officers  to  refuse  his  vote,  because  he  refuses 
to  obey  a  reasonable  regulation  prescribed  by 
the  legislature,  and  he  has  no  one  but  himself 
to  blame;  but  if  he  is  allowed  to  vote,  without 
being  required  to  file  the  affidavits,  and  is 
otherwise  qualified,  his  vote  is  not  an  illegal 
one.  The  officers  of  election  have  simply 
failed  to  take  and  preserve  the  evidence  which 
the  law  requires  of  them;  but  the  failure  on 
their  part  to  take  and  preserve  this  evidence 
does  not  reach  the  qualification  of  the  voter." 

This  same  view  was  taken  in  the  case  of 
Lowe  v.  Wheeler,  2  Ellsw.  El.  Cas.  61,  and  in 
Campbell  v.  Weaver,  49  Cong.  H.  Rep. 
1622. 

In  the  case  of  Bisbee  v.  Finley,  2  Ellsw.  El. 
Cas.  172,  the  strictest  rule  was  held,  and  the 
votes  of  foreign-born  persons  who  had  voted 
without  producing  a  certificate  were  rejected, 
and  no  proof  allowed  as  to  their  legality. 
From  these  cases  it  may  be  seen  that  the  ques- 
tion is  an  open  one  in  Congress,  and  there  is 
the  same  conflict  in  the  decision  of  the  courts. 

In  Illinois  it  was  held  that,  where  the  voter 
was  not  challenged,  the  fact  of  his  having  voted 
without  having  made  the  proper  affidavits,  did 
not  rebut  the  presumption  of  the  legality  of 
the  vote,  which  arose  from  its  reception  by  the 
election  officers.    Dale  v.  Irwin,  78  111.  170; 


Kuykendall  v.  Harker,  89  111.  126;  Clark  v. 
Robinson,  88  111.  504. 

In  Iowa  it  was  held  that,  when  a  person  was 
in  fact  a  legal  voter,  his  vote  would  be  counted 
if  he  took  an  informal  oath,  or  even  if  he  was 
not  sworn  at  all.    State  v.  O'Day,  69  Iowa  368. 

In  North  Carolina  it  was  held  that  a  failure  of 
the  registrars  to  administer  the  oath  required 
as  a  prerequisite  to  registration  will  not  invali- 
date the  vote  of  the  person,  unless  the  omis- 
sion was  made  a  ground  of  challenge.  Quinn 
v.  Lattimore,  120  N.  Car.  426. 

1.  Ballots  in  Wrong  Box  —  By  Fraud  or  Mistake 
of  Officers.  —  In  Michigan  an  election  for  city 
and  state  officers  was  held  at  the  same  time, 
with  different  ballot  boxes.  It  was  presided 
over  by  the  same  officers,  and  the  boxes  were 
setting  side  by  side.  Ballots  for  city  officers 
were  found  in  the  box  for  the  state  officers, 
and  the  number  of  such  ballots,  when  added 
to  those  in  the  proper  box,  was  less  than  the 
number  of  names  on  the  poll  books.  In  this 
case  it  was  held  that  the  voters  should  not  be 
deprived  of  their  votes,  either  by  the  mistake 
or  fraud  of  the  officer  in  depositing  the  ballot 
in  the  wrong  box,  if  the  intention  of  the  voter 
could  be  determined  with  reasonable  cer- 
tainty, and  that  the  ballots  should  be  counted 
for  the  city  officers.  People  v.  Bates,  11  Mich. 
362,  83  Am.  Dec.  745.  And  see  Bovee  v.  Shel- 
don, N.  Y.  Cont.  El.  Cas.  53;  Bostwick  v. 
Evans,  N.  Y.  Cont.  El.  Cas.  76;  McGlashan  v. 
Bryan,  N.  Y.  Cont.  El.  Cas.  66. 

2.  By  Mistake  of  Voter.  —  In  the  case  of  Wash- 
burn v.  Ripley,  CI.  &  H.  El.  Cas.  679,  it  was 
shown  that  at  the  election  one  of  the  electors 
deposited  in  the  congressional  box  a  ballot  con- 
taining the  names  of  two  persons,  who  were 
candidates  for  state  senators,  and  the  mistake 
was  immediately  discovered  by  him,  and  he 
asked  leave  to  have  it  withdrawn.  If  this 
ballot  was  not  counted,  one  of  the  candidates 
had  a  majority  over  all,  as  required  by  the  law 
of  the  state;  but  if  counted,  there  was  a  tie. 
It  was  held  that  these  ballots  should  be 
counted,  and  that  neither  the  voter  nor  the 
election  officers  could  withdraw  the  ballot  after 
it  had  been  deposited  in  the  box,  upon  the 
ground  that  it  was  a  nnstake. 

Where  the  voting  was  viva  voce,  it  was  held 
that  a  person,  whose  vote  had  been  recorded 
for  one  candidate,  could  not  change  it  and  give 
it  to  another  upon  the  ground  that  he  had 
made  a  mistake  —  Draper  v.  Johnson,  CI.  & 
H.  El.  Cas.  702  —  and  in  the  case  of  Washburn 
Ripley,  CI.  &  H.  El.  Cas.  679,  the  voter  hav- 
ing put  the  ballot  in  the  box  himself,  it  was 
held  that  this  same  view  prevailed.  In  the 
case  of  Newland  v.  Graham,  r  Bart.  El.  Cas.  5, 
the  committee  reported  that  such  a  mistake 
should  be  corrected,  if  the  vote  had  been  de- 
posited by  the  officers. 
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legality  of  votes  in  contested  cases  in  that  body;  and  although,  in  some  cases, 
the  power  of  the  court  to  go  into  the  questions  of  the  qualifications  of  voters 
was  doubted,  or  affirmed  by  divided  courts,1  it  may  be  said  that  the  practice 
of  so  doing  prevails  in  the  courts  of  nearly  all  the  states.8 

/.  Purging  the  Polls.  —  Where  more  ballots  are  found  in  the  ballot  box 
than  there  are  names  on  the  poll  list,  the  statutes  of  many  of  the  states 
require  the  officers  of  elections  to  draw  out  enough  ballots,  without  seeing 
them,  to  make  the  number  equal  to  that  of  the  voters.  Where  they  have  not 
done  this,  it  is  probable  that  no  other  mode  would  be  preferable  to  that  of 
deducting  from  each  candidate  a  number  of  votes  proportioned  to  his  total 
vote,  compared  with  the  aggregate  vote  of  the  precinct.3 

7.  Improper  Rejection  of  Votes.  —  Where  the  system  of  viva  voce  voting  pre- 
vails, and  a  qualified  voter  offers  to  vote  for  a  certain  candidate,  and  his  vote 
is  improperly  rejected,  there  can  be  no  difficulty  in  counting  the  vote.  And 
this  was  the  universal  custom  in  cases  of  scrutiny  in  the  British  Parliamentary 
cases,  when  that  system  prevailed.  When  the  voting  is  by  ballot,  it  is  a 
question  of  more  doubt  whether  a  vote  should  be  allowed  to  be  counted,  if 
improperly  rejected.4 


1.  Illegality  of  Votes  Inquired  Into  in  a  Contest. 

—  In  the  case  of  People  v.  Cicott,  16  Mich.  311, 
97  Am.  Dec.  141,  Mr.  Justice  Campbell  gives 
very  strong  reasons  for  refusing  to  go  into  the 
question;  but  the  majority  of  the  court  held 
that  it  was  proper  to  do  so. 

In  People  v.  Pease,  30  Barb.  (N.  Y.)  588,  the 
supreme  court  was  equally  divided  on  this 
point;  but  the  majority  of  the  court  of  appeals 
upheld  the  power.   People  v.  Pease,  27  N.  Y.  45. 

2.  Clark  v.  Robinson,  88  111.  498;  Knox 
County  v.  Davis,  63  111.  405;  School  Dist. 
Number  Three  v.  Gibbs,  2  Cush.  (Mass.)  39; 
Sudbury  v.  Stearns,  21  Pick.  (Mass.)  148 ;  Pradat 
v.  Ramsey,  47  Miss.  24;  Judkins  v.  Hill,  50  N. 
H.  140;  People  v.  Cook,  8  N.  Y.  67,  59  Am. 
Dec.  451;  Daly  v.  Petroff,  10  Phiia.  (Pa.)  389, 
32  Leg.  Int.  (Pa.)  21;  Matter  of  Contested 
Elections,  12  Phila.  (Pa.)  570,  34  Leg.  Int. 
(Pa.)  28. 

3.  Purging  the  Polls —  Excessive  Number  of 

Votes.  —  In  re  Contested  Elections,  2  Brews. 
(Pa.)  128;  Finley  v.  Walls,  Smith  El.  Cas.  367; 
Piatt  v.  Good,  Smith  El.  Cas.  650.  But  where 
the  vote  is  so  close  that  the  application  of  this 
rule  will  change  the  result,  as  said  by  Judge 
McCrary  —  Am.  Law  of  Elections,  §  299 — it 
will  be  much  safer,  and  more  conducive  to  the 
ends  of  justice,  if  the  tribunal  have  the  powes 
so  to  do,  to  order  a  new  election,  rather  than 
to  reach  a  result  by  the  application  of  the 
method  above  stated.  And  this  is  the  practice 
In  the  legislature  of  Pennsylvania.  See  Mc- 
Daniel's  Case,  Bright.  El.  Cas.  238.  But  the 
legislative  rule  is  not  followed  by  the  courts 
of  the  state,  when  they  have  no  authority 
to  set  aside  the  election. 

In  one  case  in  Pennsylvania,  Matter  of 
Duffy,  4  Brews.  (Pa.)  531,  it  was  held  that 
the  burden  of  proof  was  upon  the  majority 
candidate,  to  prove  that  the  illegal  votes  were 
cast  for  his  opponent,  or  lose  them  himself; 
but  this  is  a  reversal  of  all  the  rules  of  evi- 
dence. 

In  Heyfron  v.  Mahoney,  9  Mont.  497,  18 
Am.  St.  Rep.  757,  the  method  stated  in  the 
text  was  adopted  for  purging  the  poll.  The 
court  said:  Under  the  authorities  it  was 
proper  for  the  court  to  exclude  the  entire  vote 


of  the  precinct  of  Bonner,  or  apply  the  rule  of 
apportionment  to  the  facts.  In  either  event 
the  same  judgment  would  be  entered  against 
the  appellant.  While  it  may  be  the  safer  rule 
to  reject  the  whole  vote  of  a  precinct  which  is 
tainted  by  fraud  or  illegality,  we  cannot  con- 
clude that  the  court  erred  in  pursuing  a  differ- 
ent mode  to  arrive  at  a  like  end." 

In  California,  where  a  statute  provided  in 
effect  that  illegal  votes  should  be  ground  for 
the  contest  of  an  election,  but  that  an  election 
should  not  be  set  aside  unless  it  should  appear 
that  such  a  number  of  illegal  votes  has  been 
given  to  the  contestee,  as,  if  taken  from  him, 
would  give  him  less  votes  than  the  legal  votes 
cast  for  the  contestant,  it  was  held  proper  to 
apportion  the  illegal  votes  between  the  parties, 
and  deduct  them  pro  rata  from  their  respective 
scores,  where  there  was  nothing  to  show  for 
whom  they  were  cast.  Russell  v.  McDowell, 
83  Cal.  70. 

In  Michigan,  see,  to  the  same  effect,  Ellis  v. 
May,  99  Mich.  538. 

In  New  Jersey,  where  the  statute  required 
the  illegal  votes  received  to  be  sufficient  to 
change  the  result,  and  ii  did  not  appear  for 
whom  a  number  of  illegal  votes  were  cast,  it 
was  held  that  there  was  no  ground  of  contest. 
Lehlbach  v.  Haynes,  54  N.  J.  L.  77. 

4.  Votes  Improperly  Rejected.  —  See  Young  v. 
Deming,  9  Utah  204. 

In  the  New  York  Assembly  it  was  held  that 
votes  improperly  rejected  could  not  be  counted 
for  the  party  for  whom  they  were  offered;  but 
that,  if  enough  votes  were  rejected  to  change 
the  result,  the  whole  election  would  be  void. 
Murphy  v.  Crawford,  N.  Y.  Cont.  EI.  Cas.  380. 
To  the  same  effect  are  Hartt  v.  Harvey,  32 
Barb.  (N.  Y.)  55;  Webster  v.  Byrnes,  34  Cal. 
273;  Pennington  v.  Hare,  60  Minn.  146. 

In  an  early  congressional  case — Biddle  v. 
Wing,  CI.  &  H.  El.  Cas.  506 —  this  same  doc- 
trine was  announced,  but  the  report  of  the 
committee  was  not  adopted;  and  this  is  con- 
trary to  the  universal  practice  in  that  body 
since  that  time.  Vallandigham  v.  Campbell, 
t  Bart.  El.  Cas.  231;  Delano  v.  Morgan,  2 
Bart.  El.  Cas.  168;  Bell  v.  Snyder,  Smith  El. 
Cas.  247;  Bisbec  v.  Finley,  2  Ellsw.  El.  Cas. 
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8.  Estoppel.  —  The  people  are  not  estopped  to  question  the  constitutional- 
ity of  an  election  law,  so  as  to  prevent  the  holding  of  an  election  under  it,  by 
reason  of  the  fact  that  a  former  election  was  held  under  it.1 

XIX.  Fraud  —  1.  Effect  in  General.  —  While  the  reception  of  illegal  votes, 
where  no  fraud  is  charged  upon  the  election  officers,  will  not  affect  the  election, 
unless  the  number  of  votes  received  was  great  enough  to  change  the  result, 
fraud  destroys  the  value  of  returns  as  evidence.  The  fraud  does  not  invalidate 
the  legal  votes  cast,  but,  by  destroying  the  presumption  of  the  correctness 
of  the  returns,  it  makes  it  necessary  that  any  person  who  claims  any  benefit 
from  the  votes  shall  prove  them ;  and  where  no  proof  is  offered,  and  the  frauds 
are  of  such  a  character  that  the  correct  vote  cannot  be  determined,  the  return 
of  the  precinct  will  be  rejected.8 

2.  Fraud  of  Third  Persons.  —  There  seems  to  be  a  difference  in  the  effect  of 
fraudulent  acts  of  third  persons  and  of  officers  of  election  upon  the  value 
of  the  returns  as  evidence ;  and  if  the  officers  of  election  act  in  good  faith, 


172;  Sessinghaus  v.  Frost,  2  Ellsw.  El.  Cas. 

381. 

In  the  case  of  Niblack  v.  Walls,  Smith  El. 
Cas.  101,  Judge  McCrary  said  "  that  it  is  the 
rule,  which  is  well  settled,  that  where  a  legal 
voter  offers  to  vote  for  a  particular  candidate, 
and  uses  due  diligence  in  endeavoring  to  do  so, 
and  is  prevented  by  fraud,  violence,  or  intimi- 
dation from  depositing  his  ballot,  his  vote 
should  be  counted. 

In  Kentucky  it  was  held,  where  persons 
were  prevented  from  voting  because  the  polls 
were  closed  at  an  hour  earlier  than  prescribed 
by  law,  the  votes  could  not  be  counted.  New- 
cum  v.  Kirtley,  13  B.  Mon.  (Ky.)  515. 

In  Wisconsin  it  has  been  held  that  an  elec- 
tion will  not  be  defeated  because  the  votes  of 
qualified  electors  were  erroneously  rejected, 
but  that  the  candidate  receiving  a  plurality  of 
the  votes  actually  cast  is  elected.  State  v. 
Hanson,  87  Wis.  177,  41  Am.  St.  Rep.  38. 

That  rejected  ballots  must  be  counted  in  de- 
termining the  whole  number  of  votes  cast  in 
order  to  ascertain  which  candidate  has  received 
a  majority,  see  Phelan  v.  Walsh,  62  Conn.  260. 

1.  Estoppel. —  In  Denney  v.  State,  144  Ind. 
503,  it  was  held  that  the  people  were  not 
estopped  to  question  the  constitutionality  of 
an  apportionment  act  because  they  had  once 
elected  members  of  the  legislature  under  it. 
The  principle  of  this  case  and  the  reasoning  of 
the  court  will  apply  to  election  laws  generally. 

2.  Effect  of  Fraud  —  United  States.  —  Knox  v. 
Blair,  1  Bart.  El.  Cas.  526;  Littlefield  v.  Green, 
Bright.  El.  Cas.  493;  Lee  v.  Richardson,  2 
Ellsw.  El.  Cas.  520;  Lowe  v.  Wheeler,  2  Ellsw. 
El.  Cas.  83;  Lynch  v.  Chalmers,  2  Ellsw.  El. 
Cas.  358;  Bisbee  v.  Finley,  2  Ellsw.  El.  Cas. 
191;  Smith  v.  Shelley,  2  Ellsw.  El.  Cas.  40; 
Mackey  v.  O'Connor,  2  Ellsw.  El.  Cas.  561; 
Findley  v.  Bisbee,  1  Ellsw.  El.  Cas.  74;  Finley 
v.  Walls,  Smith  El.  Cas.  389;  Washburn  v. 
Voorhis,  2  Bart.  El.  Cas.  54;  Dodge  v.  Brooks, 
2  Bart.  El.  Cas.  78;  Covode  v.  Foster,  2  Bart. 
El.  Cas.  603;  Morey  v.  Spencer,  4  Cong.  El. 
Cas.  447. 

Arkansas.  —  Freeman  v.  Lazarus,  61  Ark. 
247. 

California.  —  Russell  v.  McDowell,  83  Cal.  70. 
Colorado.  —  Londoner  v.  People,  15  Colo.  557. 
Idaho.  —  Chamberlain  v.  Woodin,  2  Idaho 
609. 


Illinois.  —  Knox  County  v.  Davis,  63  111.  405; 
Foley  v.  Tyler,  161  111.  167.  See  Behrensmeyer 
v.  Kreitz,  135  111.  591. 

Kansas.  —  Russell  v.  State,  11  Kan.  308; 
Blue  v.  Peter,  40  Kan.  701;  State  v.  Harwood, 
36  Kan.  23*6. 

Missouri.  —  State  v.  Lesueur,  103  Mo.  253. 

Montana.  —  Heyfron  v.  Mahoney,  9  Mont. 
497;  Lloyd  v.  Sullivan,  9  Mont.  577. 

New  Hampshire.  — Judkins  v.  Hill,  50  N.  H. 
140. 

New  York.  —  Keever  v.  Whallen,  N.  Y. 
Cont.  El.  Cas.  430;  McLeod  v.  Halpine,  N.  Y. 
Cont.  El.  Cas.  439. 

Pennsylvania.  —  Mann  v.  Cassidy,  I  Brews. 
(Pa.)  11. 

Statements  of  the  Rule  and  Its  Reason.  —  Thus, 
in  the  case  of  Knox  v.  Blair,  1  Bart.  El.  Cas. 
526,  it  was  said:  "  When  the  result  in  any 
precinct  has  been  shown  to  be  '  so  tainted  with 
fraud  that  the  true  cannot  be  deducible  there- 
from,' it  should  never  be  permitted  to  form  a 
part  of  the  canvass.  The  precedents,  as  well 
as  the  evident  requirements  of  the  truth,  not 
only  sanction,  but  call  for,  the  rejection  of  the 
entire  poll,  when  stamped  with  the  character- 
istics here  shown." 

In  the  case  of  Mann  v.  Cassidy,  I  Brews. 
(Pa.)  11,  it  was  held  that  it  was  the  plain  duty 
of  the  court  to  throw  out  the  returns  of  the 
whole  division  when  the  acts  of  the  officers 
were  unreliable  and  fraudulent. 

In  Knox  County  v.  Davis,  63  111.  405,  it  was 
held  that,  in  such  a  case,  the  only  purpose  for 
which  the  poll  books  and  returns  can  be  ad- 
mitted, is  to  show  that  an  election  was  held. 

In  the  case  of  Morey  v.  Spencer,  4  Cong.  El. 
Cas.  447,  the  committee  held  that  fraud 
vitiates  everything  into  which  it  enters,  and 
that  it  is  just  as  impossible  to  determine  how 
far  the  fraud  affects  the  election,  as  to  separate 
the  pure  from  the  poisonous  drops,  if  poison 
be  dropped  into  water. 

In  one  case,  however,  in  the  New  York 
Assembly,  it  was  held  that  corruption  and  im- 
proper practices  on  the  part  of  the  officers 
would  not  be  ground  for  setting  aside  the  elec- 
tion, or  for  rejecting  the  vote  of  the  precinct, 
when  it  did  not  appear  that  the  number  of  ille- 
gal votes  received  at  that  precinct  was  enough 
to  change  the  result.  Field's  Case,  N.  Y. 
Cont.  El.  Cases,  27. 
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and  frauds  are  committed  without  their  knowledge,  it  has  been  held  that  the 
reception  of  a  number  of  illegal  votes,  fraudulently  cast,  would  not  affect 
the  credibility  of  the  returns  as  prima  facie  evidence,  but  that  they  could  be 
corrected  by  proof.1 

3.  Fraud  on  Voters.  —  In  the  absence  of  statutory  provisions  as  to  the  effect 
of  a  fraudulent  substitution  of  the  names  of  the  candidates  on  ballots,  it  may 
be  considered  doubtful  whether  such  acts  will  vitiate  the  election ;  though  in 
some  cases  the  votes  so  proven  have  been  taken  from  the  candidate,  and  given 
to  his  opponent.2 

4.  Purging  or  Rejecting  Poll.  —  The  rule  of  purging  the  poll  by  deducting 
the  illegal  votes  proportionately  from  the  different  candidates,  cannot  properly 
be  adopted  in  cases  of  fraud,  as  this  would  give  the  fraudulent  party  the 
benefit  of  one-half  of  the  fraudulent  votes,  and  deduct  from  the  honest  party 
the  same  number.  Therefore,  where  there  is  no  evidence  by  which  an  exact, 
or  nearly  exact,  legal  result  can  be  reached,  the  whole  poll  should  be  rejected, 
in  which  case  each  party  will  receive  the  vote  which  he  proves  to  have  been 
cast  for  him;  but  this  rejection  of  the  whole  poll  should  never  be  permitted 
where  the  true  result  can  be  otherwise  reached.3 

5.  True  Vote  May  Be  Proved.  — ■  When  a  return  is  rejected  for  fraud,  this 
will  not  necessarily  disfranchise  the  legal  voters  of  the  precinct,  but  the  true 
vote  may  be  proved  by  any  competent  evidence.4 


1.  Fraud  of  Third  .Persons.  —  Knox  County  v. 
Davis,  63  111.  405.  But  where  the  officers 
themselves  are  guilty  of  fraud,  the  whole  re- 
turn becomes  worthless. 

2.  Frauds  on  Voters.  —  In  the  case  of  Norris 
v.  Handley,  Smith  El.  Cas.  74,  it  was  shown 
that  tickets  purporting  to  be  those  of  the  Re- 
publican party,  with  the  name  of  the  Demo- 
cratic candidate  for  Congress  substituted,  had 
been  circulated;  but  as  there  was  no  proof  of 
the  number  of  such  votes,  except  hearsay  evi- 
dence, it  was  held  that  the  election  should  not 
be  set  aside. 

In  the  case  of  Acklen  v.  Darrall,  1  Ellsw. 
El.  Cas.  124,  by  the  official  count  in  five  voting 
precincts,  the  contestant  received  436,  and  the 
sitting  member  1,307;  but  by  a  recount  the 
sitting  member  had  but  499,  and  the  contes- 
tant 955,  with  385  blank.  The  committee  held 
that,  by  the  fraud  of  a  Republican  enemy  of 
the  Republican  candidate,  thousands  of  tickets 
headed  "  Republican  ticket,"  but  with  the 
name  of  the  Democratic  candidate  substituted, 
or  a  blank  left  for  that  office,  had  been  circu- 
lated, and  that  the  fraud  had  passed  unnoticed 
until  the  recount  of  the  vote.  By  giving  effect 
to  the  fraudulent  tickets,  the  contestant  had  a 
small  majority,  and  the  committee,  without 
attempting  to  justify  the  fraud,  gave  effect  to 
the  fraudulent  ballots;  but  in  the  case  of  Eng- 
lish v.  Peelle,  48  Cong.  H.  Rep.  1547,  where 
there  were  some  Democratic  tickets  with  the 
Republican  candidate's  name  substituted,  they 
were  deducted  from  the  Republican  candidate, 
and  given  to  the  Democratic  candidate; 
although  in  the  case  of  Frederick  v.  Wilson, 
48  Cong.  II.  Rep.  2623,  the  same  committee 
failed  to  carry  out  this  principle. 

In  Campbell  v.  Morey,  48  Cong.  H.  R.  1845, 
upon  the  statement  of  a  voter  that  a  person 
of  the  opposite  party  had  given  him  a  ticket 
which  he  supposed  to  be  different  from  what 
it  turned  out  to  be,  the  vote  was  deducted  from 
contestee,  and  added  to  that  of  the  contestant. 

In  the  case  of  Bradley  v.  Slemans,  I  Ellsw. 


El.  Cas.  309,  it  was  shown  that  in  two  or 
three  counties  fraudulent  posters  had  been 
circulated,  announcing  that  a  Republican  can- 
didate had  been  put  in  nomination,  and  that 
by  this  means  many  Republicans  were  pre- 
vented from  voting  for  contestant,  who  was 
an  independent  candidate.  It  was  stated  by 
the  committee,  that  if  the  evidence  had  shown 
that  the  effect  upon  the  voters  had  been  to  pro- 
duce a  different  result  from  that  which  other- 
wise would  have  occurred,  and  that  contestee 
was  in  complicity  with  such  a  dishonorable 
act,  they  would  report  in  favor  of  setting  asid£ 
the  election.   See  Schuler  v.  Hogan,  168  111.  369. 

3.  Purging  or  Rejecting  Poll.  —  Le  Moyne  v. 
Farwell,  Smith  El.  Cas.  411;  Washburn  v. 
Voorhis,  2  Bart.  El.  Cas.  59,  where  the  com- 
mittee say,  in  speaking  of  the  rejection  of  the 
whole  vote,  "  It  is  not  to  be  adopted  if  it  can 
be  avoided.  No  investigation  should  be 
spared  which  would  reach  the  truth,  without  a 
resort  to  it." 

In  the  cases  of  Le  Moyne  v.  Farwell,  Smith 
El.  Cas.  411,  and  Mackey  v.  O'Connor,  2 
Ellsw.  El.  Cas.  520,  on  account  of  the  frauds 
of  the  election  officers,  who  were  in  each  case 
opposed  to  the  contestant's  party,  the  con- 
testant would  have  suffered  greater  injury  by 
rejecting  the  poll  than  by  letting  the  fraud 
stand;  and  the  result  was  corrected  by  adding 
the  number  shown  to  have  been  given  for  con- 
testant to  his  poll,  and  deducting  the  remain- 
der of  the  surplus  from  count  of  contestee. 

4.  Proof  of  True  Vote.  —  Reid  v.  Julian,  2 
Bart.  El.  Cas.  832;  Smith  v.  Shelley,  2  Ellsw. 
El.  Cas.  18;  Lowe  v.  Wheeler,  2  Ellsw.  El. 
Cas.  61;  Lynch  v.  Chalmers,  2  Ellsw.  El.  Cas. 
338;  Chamberlain  v.  Woodin,  2  Idaho  609; 
Ferguson  v.  Allen,  7  Utah  263. 

It  would  seem  that  the  burden  of  proof 
would  rest  upon  each  candidate  to  prove  the 
vote  cast  for  him,  if  he  wished  it  counted. 
McCrary,  Am.  Law  of  El.,  §  391;  Washburn  v. 
Voorhis,  2  Bait.  EI.  Cas.  54;  Vallandigham  v. 
Campbell,  1  Bart.  El.  Cas.  223. 
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6.  Effect  of  Laches.  —  Though  fraud  in  an  election  to  authorize  a  subscrip- 
tion to  the  capital  stock  of  corporations  for  making  internal  improvements 
will  vitiate  the  election,  it  has  been  held  that  in  such  cases  proceedings  must 
be  taken  to  set  aside  the  election  in  apt  time,  and  before  the  rights  of  third, 
parties  have  intervened,  or  it  will  be  too  late.1 

XX.  Violence  and  Intimidation  —  1.  Effect  in  General.  —  It  is  an  old 
adage  of  the  common  law,  that  elections  should  be  free;  and  anything  which 
prevents  the  free  exercise  of  the  right  of  suffrage  by  the  qualified  electors  will 
be  a  sufficient  ground  for  setting  aside  an  election  in  any  country  or  state 
where  the  rules  of  the  common  law  prevail.  When  persons  are  prevented  by 
force  from  casting  their  ballots  it  cannot  be  said  that  there  has  been  an  elec- 
tion, although  there  may  have  been  the  form  of  one ;  and  the  people  should 
not  be  bound  by  such  a  proceeding.2 

2.  Military  Interference  —  In  England.  —  It  has  been  the  usage  from  the  time 
of  Edward  I.  to  remove  all  bodies  of  troops  stationed  near  any  polling  place 
while  the  Parliamentary  election  was  in  progress;  and  by  the  statute  of  8 
Geo.  II.,  c.  30,  it  was  made  the  duty  of  the  secretary  of  war  to  remove  any 
body  of  troops  not  in  regular  garrison  at  least  two  miles  from  the  town  where 
an  election  was  to  be  held,  and  keep  them  away  at  least  one  day  after  the 
polls  were  closed.3 

Military  Interference  in  the  United  States.  —  Section  2002  of  the  Revised  Statutes 
of  the  Untied  States  prohibits  the  bringing  of  armed  troops  to  a  place  of  elec- 
tion, except  to  repel  the  enemies  of  the  United  States,  or  to  keep  the  peace; 
and  the  presence  or  employment  of  armed  troops  at  any  election  is  prohibited 
by  statute  in  several  of  the  states.  While  there  can  be  no  reasonable  doubt 
that  in  this  country,  as  well  as  in  England,  any  acts  done  by  the  military, 
which  would  tend  to  prevent  the  free  exercise  of  the  right  of  suffrage,  would 
be  held  to  be  sufficient  to  defeat  the  election,  yet  Congress  does  not  seem 
inclined  to  give  such  effect  to  the  mere  presence  of  troops  near  the  polls,  when 
no  intimidation  is  in  fact  shown.4 

In  the  case  of  the  People  v.  Thacher,  7  Lans. 
(N.  Y.)  274,  where  the  whole  number  of  votes 
were  shown,  and  two  of  the  candidates  proved 
that  they  had  received  a  certain  number,  the 
third  candidate,  who  had  offered  no  evidence, 
was  allowed  the  rest  by  the  trial  court;  but 
upon  error  this  was  reversed. 

In  the  case  of  Findley  v.  Bisbee,  1  Ellsw.  El. 
Cas.  88,  a  material  qualification  was  added  to 
this  rule.  The  returns  of  one  precinct  having 
been  rejected,  the  contestee  proved  the  num- 
ber of  votes  cast  for  him,  but  the  contestant 
made  no  effort  to  do  this.  But  proof  having 
been  offered  that  some  votes  had  been  cast  for 
him  without  attempting  to  show  the  number, 
so  that  they  could  be  counted,  the  committee 
held  that  it  would  be  manifest  injustice  to 
count  the  votes  proved  by  the  contestee,  in- 
creasing his  majority  to  the  full  number  of 
votes  proved.  But  this  offers  too  great  a  pre- 
mium for  negligence,  and  upholds  the  fraud. 

1.  Effect  of  Laches. —  Prettyman  v.  Tazewell 
County,  19  III.406,  71  Am.  Dec.  230;  Butler  v. 
Dunham,  27  111.  474. 

2.  Violence  and  Intimidation.  —  See  Jones  v. 
Glidewell,  53  Ark.  161;  Tarbox  v.  Sughrue,  36 
Kan.  225;  Hodge  v.  Jones,  (Tex.  Civ.  App. 
1897)  43  S.  W.  Rep.  41.  And  see  the  cases 
hereafter  cited  in  this  section. 

3.  Military  Interference  in  England.  —  1  Roe 
on  Elec.  305.  In  the  Westminster  Case,  Hay- 
wood Co.  El.  582,  in  1741,  there  having  been 
disturbance  and  rioting  during  the  election, 

776  Volume 


the  officers  called  in  a  body  of  troops  to  assist 
in  preserving  order.  The  election  was  set 
aside;  but  it  does  not  appear  from  the  pro- 
ceedings whether  it  was  on  account  of  the 
employment  of  the  soldiers,  or  because  of  the 
riot.  The  magistrates  who  called  in  the  mili- 
tary were  called  before  the  House  of  Commons, 
and  reprimanded  on  their  knees  by  the  speaker, 
and  the  House  passed  the  following  resolution : 
"  That  it  appears  to  this  House  that  a  body  of 
armed  soldiers,  headed  by  officers,  did,  on  Fri- 
day, the  eighth  day  of  May  last,  come  in  a 
military  manner,  and  take  possession  of  the 
Churchyard  of  St.  Paul,  Covent  Garden,  near 
the  place  where  the  poll  for  the  election  of  citi- 
zens to  serve  in  this  present  Parliament  for  the 
city  of  Westminster  was  taken,  before  the  said 
election  was  ended;  that  the  presence  of  a  reg- 
ular body  of  armed  soldiers  at  an  election  for 
members  to  serve  in  Parliament  is  a  high 
infringement  of  the  liberties  of  the  subject,  a 
manifest  violation  of  the  freedom  of  elections, 
and  an  open  defiance  of  the  laws  and  constitu- 
tion of  this  kingdom."  24  Journal  of  Com- 
mons, 25;  1  Roe  on  Elections,  311. 

4.  Military  Interference  in  the  United  States.  — 
In  the  year  1793,  during  the  congressional 
election,  a  company  of  United  States  troops, 
whose  captain  was  a  brother  of  the  sitting 
member,  was  stationed  near  the  voting  place 
in  one  county,  and  on  the  day  of  election  was 
marched  to  the  polls,  and  paraded  near  the 
court-house.    The  troops  were  allowed  to  vote,. 
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3.  Interference  by  Civil  Authorities.  —  An  election  may  be  rendered  invalid 
on  account  of  intimidation  by  the  police.1 

4.  Degree  of  Intimidation  or  Violence.  —  It  is  not  every  disturbance  or 
breach  of  the  peace  in  the  election  district,  or  at  the  polls,  on  the  day  of 
election,  that  will  be  considered  as  sufficient  to  set  aside  the  election  on  the 
ground  of  violence  or  intimidation.  The  violence  or  menace  must  be  of  such 
a  character  that  a  man  of  ordinary  firmness  would  be  deterred  from  attempt- 
ing to  vote,  and  the  time  and  circumstances  of  its  exercise  must  have  been 
such  as  to  render  it  highly  probable  that  the  result  was  rendered  uncertain. 
The  precise  degree  of  violence  or  intimidation  required  to  avoid  the  election 
is  difficult  to  determine,  as  much  depends  upon  the  circumstances  of  each 
particular  case,  —  the  habits  of  society,  and  the  character  of  the  ordinary 
gatherings  of  the  people.  Of  course,  if  the  voting  was  in  fact  arrested,  and 
the  officers  were  compelled  to  suspend  the  election,  or  compelled  by  force  to 
make  false  returns,  no  election  could  be  upheld.2  In  England  it  would  seem 
that  a  less  degree  of  violence  will  be  sufficient  to  set  aside  the  election,  where 
it  is  shown  that  it  was  instigated  by  the  candidate  or  his  agent  rather  than  by 
other  parties  ;  3  but  in  the  absence  of  connivance  on  his  part,  it  must  be 
shown  that  the  violence  was  so  great  as  to  prevent  a  fair  and  free  election.4 


but  their  votes  were  thrown  out  by  the  return- 
ing officers.  The  soldiers  were  guilty  of  a 
number  of  acts  of  violence,  and  some  threat- 
ened to  beat  any  person  who  voted  for  con- 
testants. The  committee  reported  that  the 
conduct  of  the  soldiers  and  their  commander 
was  inconsistent  with  that  freedom  and  fairness 
which  ought  to  prevail  at  elections,  and  that, 
although  it  did  not  appear  from  any  other  than 
hearsay  testimony  that  any  voter  was  actually 
prevented  from  voting,  yet  there  was  every 
reasonable  ground  to  believe  some  were,  and 
that  the  election  was  unduly  and  unfairly 
biassed  by  the  turbulent  and  menacing  con- 
duct of  the  military;  but  the  report  was  not 
adopted,  and  the  sitting  member  retained  the 
seat.  Trigg  v.  Preston,  CI.  &  H.  El.  Cas. 
78. 

In  the  case  of  Bruce  v.  Loan,  I  Bart.  El.  Cas. 
482,  it  was  claimed  that  there  was  an  interfer- 
ence with  the  election  in  several  counties  by 
the  militia  of  the  state,  by  which  enough 
voters  were  prevented  from  voting  to  change 
the  result,  and  the  committee  reported  in  favor 
of  declaring  the  seat  vacant.  But  the  minority 
report,  justifying  the  acts  of  the  state  authori- 
ties in  protecting  the  polls  by  the  guards  of 
the  enrolled  militia,  was  adopted. 

In  the  case  of  Richardson  v.  Rainey,  I  Ellsw. 
El.  Cas.  224,  it  was  shown  that,  upon  a  request 
of  the  governor  of  the  state,  United  States 
troops  were  sent  into  the  district,  at  \'arious 
points,  a  short  time  before  the  election,  and 
remained  there  until  after  its  close.  It  was 
not  claimed  that  the  conduct  of  the  soldiers 
was  improper,  or  that  they  did  any  acts  by 
which  the  voters  were  in  fact  intimidated;  but 
the  committee  reported  in  favor  of  declaring 
the  seat  vacant;  but  the  report  was  recommit- 
ted, leaving  the  sitting  member  in  his  scat. 

This  action  of  the  House  in  accordance  with 
the  precedents  set  by  the  approval  of  the 
unanimous  report  of  the  committee  in  case  of 
Bromberg  v.  Harralson,  Smith  El.  Cas.  355, 
where  there  had  been  a  small  squad  of  United 
States  soldiers  stationed  near  the  polls  in  one 
precinct  on  the  day  of  election,  but,  there 
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being  no  disorderly  or  threatening  conduct  on 
their  part,  it  was  said  that  it  was  apparent  that 
no  man  of  ordinary  firmness  was  or  could  have 
been  intimidated,  and  prevented  from  voting. 

From  these  cases  it  may  be  said  that  the 
same  rule  prevails  in  this  country,  where  the 
intimidation  is  alleged  to  have  been  caused  by 
soldiers  as  where  caused  by  other  persons. 

1.  Intimidation  by  Police.  —  English  v.  Peelle, 
48  Cong.  H.  Rep.  1547.  See  supra,  this  title, 
Conduct  of  Elections  —  Presence  of  Police.  And 
see  infra,  this  section.  By  Whom  Intimidated. 

2.  Extent  of  Intimidation  or  Violence.  —  Mor- 
peth's Case,  1  Doug.  El.  Cas.  147. 

3.  England  —  Instigation  or  Connivance  by 
Candidate  or  His  Agent.  —  Staleybridge's  Case, 
20  L.  T.  N.  S.  75. 

4.  Absence  of  Connivance.  -  Pontefract's  Case, 
Glanville  El.  Cas.  143;  Nottingham's  Case,  I 
Peckw.  El.  Cas.  85;  Southwark's  Case,  Hay- 
wood Co.  El.  582;  Westminster's  Case,  Hay- 
wood Co.  El.  582;  Coventry's  Case,  Haywood 
Co.  El.  583. 

Where  it  was  claimed  that  the  election  had 
been  disturbed  by  a  number  of  butchers,  who 
knocked  one  man  down,  and  threatened  to 
knock  any  one  down  who  spoke  against  the 
sitting  member,  it  was  held,  in  an  early  case, 
that  this  did  not  avoid  the  election.  Exeter's 
Case,  1  Roe  on  El.  336. 

In  another  case,  where  the  polls  were  closed 
for  two  hours,  by  proclamation,  on  account  of 
riots,  but  were  reopened  in  half  an  hour,  and 
the  elections  were  proceeded  with,  it  was  held 
to  be  valid.  Roxborough's  Case,  Fal.  &:  Fitz. 
El.  Cas.  475.  It  has  been  held  that  general 
violence  and  intimidation  vitiates  the  election. 
Bradford's  Case,  1  O'Mal.  &  H.  El.  Cas.  40; 
Drogheda's  Case,  1  O'Mal.  &  H.  El.  Cas.  258; 
Galloway's  Case,  2  O'Mal.  &  H.  El.  Cas.  56. 
But  the  difficulty  is  to  determine  what  is  suffi- 
cient to  constitute  general  violence.  In  the 
Nottingham  Case,  1 5  L.  T.  N.  S.  94,  where  there 
were  violent  and  tumultuous  proceedings  at 
the  election,  gangs  of  hired  men  armed  with 
sticks  paraded  the  streets  on  behalf  of  one  of 
the  candidates,  and  the  -vindows  of  dwellings 
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And  in  most  jurisdictions  this  is  held  to  be  the  rule  in  the  United  States.1 

5.  By  Whom  Intimidated.  —  It  is  not  necessary  that  the  persons  who  are 
guilty  of  violence  or  intimidation  should  be  connected  with  the  candidate; 


were  smashed  by  the  mob,  it  was  held  that 
there  was  no  such  case  of  general  violence  as 
would  avoid  the  election. 

In  the  Cook  Case,  Bar.  &  Aus.  El.  Cas. 
534,  when  the  majority  on  the  side  of  the  sit- 
ting member  was  so  great  that  it  was  not  prob- 
able the  result  was  changed  by  the  tumult,  it 
was  held  that  violence  and  continuous  rioting 
did  not  invalidate  the  election.  And  in  the 
Coventry  Case,  C.  &  R.  El.  Cas.  260,  where  there 
was  rioting  during  the  greater  portion  of  the 
day,  but  it  was  not  shown  that  the  return  was 
affected  by  it,  the  election  was  upheld. 

In  the  Nottingham  Case,  1  O'Mal.  &  H. 
El.  Cas.  24.6,  it  was  held  that  hiring  ruffians  to 
create  a  disturbance  did  not  avoid  the  election, 
when  there  was  no  rioting  sufficient  to  deter 
persons  of  ordinary  prudence  from  voting;  and 
in  the  Stafford  Case,  1  O'Mal.  &  H.  El.  Cas. 
229,  that  proof  that  a  few  persons  were  kept 
from  voting  by  violence  did  not  establish 
general  intimidation. 

1.  Decisions  in  the  United  States  —  New  York 
Assembly.  —  In  a  case  in  the  New  York  Assem- 
bly, it  was  shown  that  a  general  system  of  in- 
timidation prevailed  at  the  polls  in  one 
precinct,  and  that  gangs  of  men  under  the 
leadership  of  persons  pretending  to  act  as 
special  constables,  under  the  authority  of  the 
election  officers,  prevented  the  persons  who 
were  known  to  be  of  the  opposite  party  from 
reaching  the  poll,  and  the  vote  of  the  precinct 
was  rejected.  Shook  v.  Hungerford,  N.  Y. 
Cont.  El.  Cas.  375. 

Congressional  Cases.  —  In  the  congressional 
case  of  Harrison  v.  Davis,  2  Cong.  El.  Cas. 
341,  it  was  held  that,  in  order  to  avoid  an  elec- 
tion for  violence,  it  must  be  shown,  either  that 
the  election  was  broken  up,  or  that  so  many 
individuals  were  excluded  from  the  poll  as 
would,  if  they  had  been  allowed  to  vote,  have 
given  contestant  a  majority;  and  that  a  state- 
ment in  the  notice  of  contest  that  in  all  wards 
bands  of  men  conspired  to  exclude  and  ob- 
struct legal  voters  who  intended  to  vote  for 
contestant,  and  that  they  did  in  fact  assemble 
at  and  near  the  voting  places  armed,  and  by 
threats  intimidated,  and  by  violence  ob- 
structed, and  drove  thousands  of  legal  voters 
away,  and  deterred  many  from  approaching 
the  poll,  was  wholly  insufficient  to  avoid  the 
«lection  if  proved.  And  in  Preston  v.  Harris, 
1  Bart.  El.  Cas.  346,  it  was  held  that,  where 
the  election  was  not  interrupted,  it  must  be 
shown  that  the  number  of  intimidated  votes 
was  so  great  as  to  change  the  result. 

Since  the  cu'il  war,  in  a  number  of  congres- 
sional cases  from  the  Southern  states,  it  was 
alleged  that  colored  voters  were  intimidated, 
and  that  the  election  should  be  set  aside  for 
this  reason. 

In  the  case  of  Hunt  v.  Sheldon,  2  Bart.  El. 
Cas.  530,  it  was  claimed  that  in  two  parishes 
in  the  district  there  had  been  a  reign  of  terror 
for  a  week  before  the  election;  that  there  had 
been  two  hundred  and  thirty-two  persons  of 
one  party  either  murdered  or  badly  maltreated, 
and  that  the  vote  cast  was  nearly  twelve  thou- 
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sand  less  than  registered.  The  committee  re- 
ported in  favor  of  excluding  the  votes  of  the 
two  parishes  upon  the  prima  facie  case;  and  at 
the  next  session,  the  same  case  being  heard 
upon  the  merits,  it  was  claimed  that  as  there 
was  no  violence  on  the  day  of  election  it  ought 
to  be  held  valid;  but  the  committee  reported 
that,  by  acts  of  the  preceding  week,  the  voters 
had  become  so  terrified  that  it  would  have 
been  impossible  to  draw  them  to  the  polls 
in  the  face  of  their  opponents,  and  the  House 
finally  excluded  the  votes  from  those  parishes. 
Hunt  v.  Sheldon,  2  Bart.  El.  Cas.  703. 

Under  similar  circumstances,  in  the  case  of 
Sypher  v.  St.  Martin,  2  Bart.  El.  Cas.  699,  the 
committee  voted  in  favor  of  the  contestant,  but 
the  House  declared  the  seat  vacant.  The  same 
session,  in  the  case  of  Wallace  v.  Simpson,  2 
Bart.  El.  Cas.  731,  a  report  was  adopted  unan- 
imously, seating  contestant,  where  he  had  a 
majority  of  more  than  a  thousand  in  the  peace- 
ful counties  which  comprised  one-half  the  dis- 
trict; and  at  the  same  session,  in  the  cases  of 
Darrell  v.  Bailey,  2  Bart.  El.  Cas.  754,  and 
Newsham  v.  Ryan,  2  Bart.  El.  Cas.  724,  the 
returns  from  nearly  half  of  the  districts  were 
rejected  for  violence  and  intimidation,  and  the 
contestants  were  seated  on  account  of  their 
majority  in  the  peaceable  districts;  and  in  the 
case  of  Morey  v.  McCranie,  2  Bart.  El.  Cas. 
7.19,  where  less  than  one-half  the  district  was 
peaceable,  the  seat  was  declared  vacant.  See 
also  Giddings  v.  Clark,  Smith  El.  Cas.  97; 
Bisbee  v.  Finley,  2  Ellsw.  El.  Cas.  189;  Smalls 
v.  Tillman,  2  Ellsw.  El.  Cas.  430,  where  the 
returns  were  rejected  for  violence. 

In  the  case  of  Bromberg  v.  Harralson,  Smith 
El.  Cas.  366,  where  the  evidence  showed 
that  much  bitter  and  inflammatory  language 
was  used  during  the  campaign,  and  threats 
were  made  by  colored  voters  against  those  of 
their  own  iace,  and  three  or  four  were  pre- 
vented from  voting  the  Democratic  ticket,  it 
was  held  that  this  would  not  justify  the  rejec- 
tion of  the  votes  for  the  sitting  member.  In 
the  case  of  Lee  v.  Richardson,  2  Ellsw.  El.  Cas. 
520,  where  there  were  no  actual  personal  vio- 
lence, or  physical  display  of  force,  on  the  day 
of  election,  the  committee  refused  to  set  aside 
the  election  on  account  of  disturbances  and 
rumors  that  the  Democratic  party  were  armed 
to  prevent  the  colored  people  from  casting 
their  votes. 

Judicial  Decisions.  —  In  Louisiana  it  has  been 
held  that,  in  order  to  set  aside  an  election  for 
alleged  violence  in  keeping  persons  from  the 
polls,  it  must  be  averred  that  there  was  a  suffi- 
cient number  of  persons  kept  from  voting  to 
vary  the  result.  State  v.  Mason,  14  La.  Ann. 
510.  And  in  Mississippi  it  was  held  that  when 
the  right  of  a  contestant  depends  upon  the  fact 
of  violence,  he  must  show  that  such  disorder 
and  tumult  prevailed  at  the  polls  as  to  inter- 
fere with  the  voting,  and  to  prevent  balloting 
to  such  a  degree  as  to  vitiate  the  election. 
Pradat  v.  Ramsey,  47  Miss.  24.  And  see  Tar- 
box  v.  Suhgrue,  36  Kan.  225;  Roberts  v.  Cal- 
vert, 98  N.  Car.  5S0. 
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Taut,  if  there  is  such  violence  that  the  voters  cannot  safely  deposit  their  votes, 
the  election  should  be  set  aside,  regardless  of  the  relation  of  the  persons  by 
whom  it  was  committed.1 

6.  Threats  of  Loss  of  Occupation.  —  It  is  not  necessary  that  the  intimidation 
should  proceed  from  a  fear  of  personal  injury;  but  a  combination  on'the  part 
of  employers  of  laboring  men  to  discharge  their  workmen,  or  an  agreement 
not  to  employ  persons,  unless  they  vote  in  accordance  with  their  demands, 
will  be  sufficient  to  avoid  the  election,  if  the  intimidation  is  so  general  as  to 
affect  the  result.2 

7.  Social  and  Religious  Intimidation.  —  It  has  been  held  that  a  fear  of  social 
or  religious  ostracism  may  have  such  an  effect  in  intimidating  voters  as  to 
avoid  an  election.3 


The  Supreme  Court  of  Arkansas,  in  Patton 
v.  Coates,  41  Ark.  in,  has  held  that  intimida- 
tion sufficient  to  render  it  uncertain  what  the 
result  of  an  election  would  have  been,  will 
avoid  it,  though  it  may  not  have  been  such  as 
would  have  influenced  men  of  ordinary  firm- 
ness. 

1.  By  Whom  Intimidated.  —  Coventry's  Case, 
C.  &  R.  El.  Cas.  288. 

In  a  number  of  cases  during  the  late  civil 
war  parties  were  denied  seats  in  Congress  be- 
cause the  voters  were  prevented  from  voting 
by  military  occupation  of  large  parts  of  the 
districts  by  the  Confederate  forces.  McKen- 
zie's  Case,  1  Bart.  El.  Cas.  460;  Pigott's  Case, 
1  Bart.  El.  Cas.  463;  Grafflin's  Case,  I  Bart. 
El.  Cas.  464;  Hawkins's  Case,  I  Bart.  El.  Cas. 
466;  McKenzie  v.  Kitchen,  1  Bart.  El.  Cas.  468. 

In  the  case  of  Harrison  v.  Davis,  1  Bart.  El. 
Cas.  343,  it  was  alleged  that  there  was  intimi- 
dation of  the  voters  by  the  police  force  of  the 
city  of  Baltimore;  but  the  committee  said: 
"  This  (sixth  specification  in  the  notice)  is  a 
general  impeachment  of  the  conduct  of  the 
police,  or  some  portion  of  it,  on  the  day  of  the 
election;  but  since  it  is  not  essential  that  there 
should  beany  police  to  make  an  election  valid, 
we  do  not  perceive  the  relevancy  of  the  speci- 
fication." But  in  the  case  of  English  v.  Peelle, 
48  Cong.  H.  Rep.  1547,  where  it  was  charged 
that  the  police  force,  being  entirely  in  the 
hands  of  the  contestee,  had  challenged  and  in- 
timidated voters  in  many  instances,  this  was 
made  one  of  the  grounds  for  seating  the 
contestant. 

2.  Threats  of  Loss  of  Occupation.  —  Thus,  in 
England,  where  the  employer  of  a  large  num- 
ber of  workmen  canvassed  them,  at  the  request 
of  one  of  the  candidates,  and  dismissed  some 
who  voted  against  his  candidate,  in  such  a  way 
that  the  rest  of  the  men  were  led  to  believe 
that  they  would  be  discharged  if  they  did  not 
vote  as  he  desired,  this  was  held  to  be  such 
intimidation  as  would  avoid  the  election, 
although  the  action  of  the  employer  was 
caused  by  personal  hostility  to  the  other  can- 
didate. VVestbury's  Case,  I  O'Mal.  &  H.  EI. 
Cas.  47;  Blackburn's  Case,  I  O'Mal.  &  H.  El. 
Cas.  198. 

In  the  case  of  Donnelly  v.  Washburn,  5 
Cong.  El.  Cas.  439,  it  was  held  that  where 
large  numbers  of  workingmen  had  been  com- 
pelled to  vote  for  one  candidate,  by  threats  of 
discharge,  it  would  avoid  the  election;  and 
this  principle  was  assumed  to  be  correct  in 
Duffy  v.  Mason,  I  Ellsw.  El.  Cas.  361. 

In  the   case  of  Richardson  v.   Rainey,  1 


Ellsw.  El.  Cas.  233,  it  was  said  that  a  general 
adoption  by  a  large  part  of  the  property  own- 
ers of  a  pledge  not  to  assist,  or  extend  any 
favor  to,  any  person  who  should  vote  for  the 
opposite  party,  and  that  in  business  transac- 
tions they  would  give  the  preference  to  those 
who  should  vote  for  their  candidate,  would  be 
a  reason  for  declaring  that  the  election  was 
not  a  full  or  free  one,  and  was  therefore  void. 

3.  Social  and  Religious  Intimidation.  —  Thus, 
in  the  case  of  Richardson  v.  Rainey,  1  Ellsw. 
El.  Cas.  233,  the  report  of  the  committee  says: 
"  In  giving  the  citizen  the  right  to  vote  at  all, 
the  right  to  vote  as  he  chooses,  free  and  un- 
trammeled,  was  necessarily  included.  It  does 
not  require  any  active  restraint  of  the  body  to 
make  out  a  case  of  intimidation.  It  need  not 
be  that  there  is,  at  the  time  of  voting,  the 
presence  of  threats,  or  of  force,  or  the  present 
fear  of  actual  bodily  hurt.  The  genius  of  free 
institutions  demands  that  the  mind,  as  well 
as  the  body,  shall  be  free  to  exercise  the  elec- 
tive franchise  as  the  voter  may  see  fit.  The 
fear  of  bodily  harm,  of  social  ostracism,  the 
fear  of  religious  wrath,  if  brought  to  bear  upon 
the  body  of  the  voters,  or,  if  exercised  to  any 
great  extent,  mar  the  purity  and  destroy  the 
freedom  of  elections;  and  if  it  be  so  general  as 
to  affect  the  result,  or  that  from  it  the  real  re- 
sult cannot  be  ascertained  from  the  returns, 
the  election  is  void." 

Instances  of  Religious  Intimidation.  —  In  the 
case  of  Trench  v.  Nolan,  6  Ir.  Rep.  C.  L.  464, 
where  the  influence  of  the  clergy  of  the  Cath- 
olic Church  was  used  in  favor  of  one  of  the 
candidates,  and  their  zeal  led  them  to  make 
threats  that  those  who  voted  against  their 
candidate  should  be  excommunicated,  or  re- 
fused the  sacraments  of  the  church,  it  was 
held  that  this  was  such  an  undue  influence  as 
would  avoid  the  election.  And  in  Mayo's 
Case,  W.  &  D.  El.  Cas.  1,  where  the  Catholic 
bishops  and  clergy,  in  an  organized  attempt  to 
elect  a  candidate,  signed  and  issued  proclama- 
tions in  his  favor,  and  the  clergy  stated  at  the 
altar  that  the  curse  of  God  would  rest  on  all 
who  voted  for  the  opposing  candidate,  it  was 
held  to  be  a  case  of  spiritual  intimidation 
which  would  avoid  the  election.  And  see 
Langford's  Case,  2  O'Mal.  &  H.  El.  Cas. 
16. 

The  same  question  was  presented  in  the 
Province  of  Quebec,  where  a  Catholic  priest, 
with  the  knowledge  of  one  of  the  candidates, 
and  without  objection  on  his  part,  threatened 
to  refuse  the  sacrament  to  those  voters  who 
should  vote  for  the  opposite  candidate,  and  it 
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8.  Unsuccessful  Attempts  to  Intimidate.  —  The  fact  that  there  had  been  out- 
rages in  a  precinct  or  district,  and  that  repeated  attempts  have  been  made  to- 
intimidate  and  frighten  the  voters  of  one  party,  will  not  have  the  effect  of 
avoiding  the  election,  if  it  appears  a  matter  of  fact  that  these  actions  did  not 
have  the  effect  of  preventing  a  sufficient  number  of  the  electors  from  voting, 
to  change  the  result.1 

9.  Counting  Votes  of  Intimidated  Voters.  —  It  .s  not  often  that  there  is  such 
a  state  of  affairs  that  any  great  number  of  votes  not  offered  directly  to  the 
election  officer  can  be  counted  so  as  to  give  the  election  to  the  candidate 
shown  to  be  in  the  minority  by  the  returns;  but  in  some  cases  even  this 
may  be  done.2 

XXI.  Bribery,  Undue  Influence,  and  Other  Corrupt  Practices  — 
1.  Bribery  —  a.  Effect  of  Bribery  —  (i)  On  Election. —  It  is  universally 
the  rule  that  an  election  is  void  where  its  result  has  been  produced  by 
bribery,3  but  occasional  instances  of  bribery,  not  affecting  the  ultimate 
result,  will  not  invariably  have  that  effect.4 


was  held  to  be  sufficient  to  avoid  the  elections. 
Hamilton  v.  Beauchesne,  3  Quebec  L.  Rep.  75. 

In  the  case  of  Brassard  v.  Langevin,  1  Can. 
Sup.  Ct.  Rep.  145,  where  the  court  of  the  Prov- 
ince of  Quebec  had  upheld  the  validity  of  an 
election  in  which  the  respondent  had  been 
supported  by  all  the  priests  of  the  Catholic 
Church,  who  had  used  their  influence  in  the 
pulpit  for  his  election,  the  decision  of  the  Pro- 
vincial Court  was  reversed,  although,  on  ac- 
count of  a  secret  ballot,  it  was  not  possible  to 
show  that  more  than  six  or  eight  voters  had 
been  influenced  by  the  sermons.  Mr.  Justice 
Taschereau,  in  the  opinion,  says:  "  All  these 
sermons,  accompanied  by  threats  and  declar- 
ations of  cases  of  conscience,  were  of  a  nature 
to  produce  in  the  mind  of  a  large  number  of 
electors  of  the  county,  compelled  to  hear 
these  things  during  several  consecutive  Sun- 
days, a  serious  dread  of  committing  a  griev- 
ous sin,  and  that  of  being  deprived  of  the 
sacrament.  There  is  here  an  exerting  of 
undue  influence  of  the  worst  kind,  inasmuch 
as  these  threats  and  these  declarations  fell 
from  the  lips  of  the  priest,  speaking  from 
the  pulpit  in  the  name  of  religion,  and  were 
addressed  to  persons  of  little  instruction,  and 
generally  well  disposed  to  follow  the  counsel 
of  their  cur6s.  I  can  conceive  that  these  ser- 
mons may  have  had  no  influence  whatever  on 
the  intelligent  and  instructed  portion  of  the 
hearers;  nevertheless,  I  have  no  doubt  but 
these  sermons  must  have  influenced  the 
majority  of  persons  void  of  instruction,  not- 
withstanding that,  by  reason  of  the  secrecy 
in  voting  by  ballot,  it  has  not  been  possible  to 
point  out  more  than  six  or  eight  voters  as  hav- 
ing been  influenced  to  the  extent  of  affecting 
their  will.  According  to  the  testimony  of  over 
fifteen  witnesses,  a  very  large  number  changed 
their  opinion  in  consequence  of  this  undue  in- 
fluence." 

1.  Unsuccessful  Attempt  to  Intimidate.  —  Thus, 
in  the  case  of  Norris  v.  Handley,  Smith  El. 
Cas.  63,  Judge  McCrary,  in  the  report  of  the 
committee,  in  speaking  upon  this  subject, 
says:  "  These  crimes  (outrages  proven)  were 
well  calculated  to  alarm  and  intimidate  the 
colored  people;  and  it  must  be  said,  to  their 
great  credit,  that,  in  spite  of  all  the  danger  and 
difficulties,  the  great  body  of  them  did,  in  fact, 


exercise  their  right  to  vote,  many  of  them  trav- 
eling ten,  fifteen,  and  even  twenty  miles  from 
their  homes  for  that  purpose.  These  outrages, 
therefore,  do  not  invalidate  the  election,  be- 
cause they  did  not  intimidate  the  freedmen." 
And  see  Niblack  v.  Walls,  Smith  El.  Cas.  101. 
In  such  a  case,  however,  it  would  seem  that 
the  party  guilty  of  the  outrages  should  be  re- 
quired to  show  by  clear  proof  that  the  natural 
consequences  of  their  actions  did  not  fol- 
low. 

When  the  partisans  of  a  candidate  drove  the 
voters  away  from  the  regular  polling  place, 
but  the  votes  were  received  at  a  back  door,  and 
counted,  it  was  held  that  the  candidate  was 
estopped  to  question  the  validity  of  the  votes. 
Soucy  v.  People,  113  111.  109.  And  see  State 
v.  Harwood,  36  Kan.  236. 

2.  Counting  Votes  of  Intimidated  Voters.  — 
Extending  the  principle  that  the  vote  of  one 
who  offers  to  vote  at  the  polls  and  has  his  vote 
illegally  rejected  may  be  counted,  it  has  been 
held  that  the  votes  of  persons  who  by  intimi- 
dation are  kept  from  offering  their  votes  at  the 
polls  may  be  counted.  In  the  case  of  Niblack 
v.  Walls,  Smith  El.  Cas.  ioi,  this  principle  was 
announced,  and  the  vote  of  electors  was 
counted  where  the  witnesses  testified  that  they 
tried  to  get  to  the  polls  for  the  purpose  of  cast- 
ing their  ballots  for  the  sitting  member,  but 
were  prevented  from  so  doing  by  threats  of 
violence,  the  exhibition  of  deadly  weapons, 
and  by  the  crowding  of  the  opposite  party 
around  the  polls  so  as  to  prevent  them  from 
reaching  the  ballot  boxes. 

3.  Election  Materially  Influenced  by  Bribery 
Void.  —  Dougl.  Eng.  Elec.  Cas.  403;  Cameron 
v.  Maclennan,  Hodgins's  Election  Cas.  584;. 
Maclennan  v.  Bergin,  Hodgins's  Election  Cas. 
803;  Richmond  v.  Willoughby,  1  Ont.  Election 
Cas.  434;  Wayne  County  v.  Judges,  106  Mich. 
166;  People  v.  Thornton,  25  Hun  (N.  Y.)  456; 
State  v.  Purdy,  36  Wis.  213,  17  Am.  Rep.  4S5,. 
14  Am.  L.  Reg.  N.  S.  90. 

4.  Bribery  Not  Affecting  Result.  —  Hobson  v. 
Morin,  1  Ont.  Election  Cas.  3S3;  Treleaven  v. 
Gould,  1  Ont.  Election  Cas.  1;  Rhoder  ».  Mc- 
Kenzie,  1  Ont.  Election  Cas.  250.  But  see 
Cameron  v.  Maclennan,  Hodgins's  Election 
Cas.  584,  in  which  case  Richards,  C.  J.,  said 
that  "  a  single  purchased  vote  brought  home  to 
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Disqualification  of  Candidate  —  England.  —  By  the  common  law  of  Parliament, 
which  is  considered  a  part  of  the  common  law  of  England,  and  also  by  statute, 
no  person  who  was  shown  to  have  been  guilty  of  bribery  was  entitled  to  a 
seat  in  the  House  of  Commons,  even  though  he  had  a  majority  of  the  legal 
votes  cast. 1 

United  states.  —  By  constitutional  or  statutory  provisions  in  most  of  the 
United  States,  bribery  at  elections,  whether  effected  or  merely  attempted,  is 
made  a  disqualification  for  office,2  and  in  som6  states  such  disqualification 
extends  to  the  right  to  hold  office  and  to  the  right  of  suffrage;  but  in  the 
absence  of  such  provisions,  the  fact  of  bribery  or  attempted  bribery  on  the 
part  of  the  candidate  would  not  disqualify  him  for  holding  the  office.3 

Bribery  by  Agent.  —  Under  the  law  of  England  the  question  as  to  the  respon- 
sibility of  a  candidate  for  the  acts  of  his  agent  is  one  of  great  importance,  but 
the  question  as  to  the  knowledge  of  the  principal  of  the  acts  of  the  agent  is 
immaterial,  so  far  as  the  effect  of  those  acts  upon  the  result  of  the  election 
is  concerned,  for  the  acts  of  the  agent  are  considered  to  be  the  acts  of  the 
principal,  though  unknown  to  him,  or  even  forbidden  by  him.4  Where  those 
acts  are  done  by  the  agent  without  the  knowledge  or  consent  of  the  candi- 
date, while  they  might  result  in  setting  aside  the  election,  they  would  not 
disqualify  the  candidate  for  standing  for  re-election ;  but  if  done  with  his 
knowledge  he  would  become  ineligible  to  re-election  during  that  Parliament. 
In  Canada  the  rule  seems  to  be  the  same  as  in  England.5    In  the  United  States 

the  candidate  might  well  throw  doubt  on  his 
whole  majority." 

1.  Disqualification   of  Candidate  —  England.  — ■ 

In  re  Launceston  Election  Petition,  L.  R.  9  C. 
P.  626.  And  in  1677  a  resolution  was  passed 
declaratory  of  this  principle,  providing  that  in 
case  any  person  returned  should,  after  the  test 
of  writ  for  summoning  a  Parliament,  or  after 
the  date  of  a  vacancy  therein,  make  any  pres- 
ent, gift,  or  reward,  or  any  financial  obligation, 
or  engagement  to  do  the  same,  either  to  any 
person  or  persons,  or  to  any  county,  city,  town, 
port,  or  borough  in  general,  or  to  and  for  the 
use  of  them  or  any  of  them,  he  should  be 
guilty  of  bribery  and  such  acts  would  render 
the  election  void.  And  the  committee  on  elec- 
tions was  required  to  take  especial  notice  and 
care  in  regard  to  these  matters  in  cases  coming 
before  them.     1  Roe  on  Elect.  129. 

By  the  statute  of  49  Geo.  III.,  c.  118,  every 
person  guilty  of  bribery  was  incapacitated 
from  serving  in  that  Parliament. 

2.  Disqualification  for  Office  —  United  States.  — 
Carrothers  v.  Russell,  53  Iowa  346,  36  Am. 
Rep.  222;  State  v.  Elting,  29  Kan.  397;  State 
v.  Collier,  72  Mo.  13,  37  Am.  Rep.  417,  18  Am. 
L.  Reg.  NT.  S.  768;  State  v.  Dustin,  5  Oregon 
375;  Leonard  v.  Com.,  112  Pa.  St.  607;  Com. 
v.  Walter,  86  Pa.  St.  15;  Clements  v.  Hum- 
phries, 74  Tex.  466;  State  v.  Olin,  23  Wis.  309; 
State  v.  Purdy,  36  Wis.  213,  17  Am.  Rep.  485, 
14  Am.  L.  Reg.  N.  S.  90.  See  also  1  Stimson's 
Am.  Stat.  Law,  §  223. 

It  was  held  in  Clements  v.  Humphries,  74 
Tex.  466,  that  under  the  provisions  of  the 
Texas  statute  an  officer  cannot,  by  quo  war- 
ranto, be  removed  from  his  office  for  such  an 
act  charged  against  him,  before  a  legal  con- 
viction of  the  offense. 

3.  No  Disqualification  in  Absence  of  Statutory 
Provisions  Therefor.  —  It  has  been  decided  in 
New  York  and  Pennsylvania  that,  in  the  ab- 
sence of  constitutional  or  statutory  provisions 
■so  declaring,  ineligibility  to  office  or  disability 


to  hold  office  cannot  be  pronounced  by  the 
court  because  of  bribery  or  attempts  to  bribe 
electors;  but  votes  cast  under  the  influence  of 
a  bribe  and  proved  to  have  been  so  given 
should  not,  on  the  grounds  of  public  policy 
and  because  of  the  criminality  of  the  act,  be 
counted.  This,  however,  goes  only  to  the 
count  —  to  the  allowance  of  the  vote  —  and 
does  not  touch  the  question  of  disability  to  hold 
office  because  of  bribery.  People  v.  Thornton, 
25  Hun  (N.  Y.)  456  [reversing'  People  v.  Thorn- 
ton, 60  How.  Pr.  (N.  Y.  Supreme  Ct.)  457]; 
Com.  v.  Shaver,  3  W.  &  S.  (Pa.)  338. 

It  has  been  held  in  Colorado  that  the  Statute 
5  &  6  Edw.  VI.,  c.  16,  in  so  far  as  it  disquali- 
fies a  person  from  holding  an  office  which  he 
has  resorted  to  corrupt  means  to  obtain,  is  not 
in  force  in  that  state.  People  v.  Goddard,  8 
Colo.  461. 

4.  Bribery  by  Agent  —  England.  —  In  the  case 
of  Felton  v.  Eastthorpe,  Rogers's  Law  and 
Practice  of  El.  221,  Chief  Justice  Abbott  told 
the  jury  that  if  the  agent  bribes  voters  without 
the  knowledge  of  the  principal,  it  will  avoid 
the  election.  Mr.  Rogers  says  (p.  221,  note 
A):  "  The  principles  of  agency  derived  from 
the  transactions  of  private  life  cannot  be  ap- 
plied with  strictness  to  cases  of  electioneering 
agency.  A  candidate  at  an  election  pro- 
fessedly seeks  an  office  of  trust  for  the  benefit 
of  the  public;  the  public,  therefore,  is  the 
party  mainly  interested;  nor  is  it  much  to  re- 
quire that,  in  seeking  toobtain  such  office,  the 
candidate  should  employ  trustworthy  agents. 
In  elections,  when  the  protection  of  the  public 
interests  is  the  object  to  be  attained,  a  candi- 
date has  no  right  to  complain  if  he  is  made  to 
suffer  from  the  misconduct  of  others  selected 
or  allowed  by  him  to  act  for  him."  And  this 
principle  is  settled  beyond  question  by  the 
English  cases. 

5.  Tho  Rule  in  Canada.  —  The  Canadian  cases 
seem  to  be  to  the  effect  that  if  an  agent  in- 
trusted with  money  for  legal  election  purposes 
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the  English  rule  is  not  recognized.  A  candidate  is  not  liable  for  bribery  by  a 
person  acting  as  his  agent  unless  he  directed  or  authorized  such  an  act.1 

Bribery  by  Third  Persons.  —  Where  the  briber)'  is  committed  by  a  third  person 
not  an  agent  of  the  candidate  it  will  not  avoid  the  election,  unless  the  num- 
ber of  bribed  votes  is  greater  than  the  majority  of  the  candidate  for  whom 
they  were  cast,  or  the  corruption  was  so  general  that  there  was  no  freedom  or 
purity  in  the  election.2 

(2)  On  Individual  Vote.  —  Both  in  Engla?id  and  America  the  bribery  of  a 
voter,  even  by  a  third  person,  is  ground  for  the  rejection  of  the  vote  upon  a 
scrutiny.3 


applies  it  in  an  illegal  manner,  his  principal 
cannot  be  permitted  to  claim  the  benefit  of  the 
act  without  being  held  liable  civilly  for  its  con- 
sequences. He  cannot  affirm  it  by  taking  ad- 
vantage of  its  success,  and  repudiate  his 
liability  because  he  had  not  authorized  it,  and 
when  the  illegal  act  of  an  agent  can  be  shown 
to  have  been  the  cause  of  carrying  the  election 
the  candidate  should  be  held  responsible, 
regardless  of  his  connivance.  And  it  has  been 
held  that  when  the  relation  of  principal  and 
agent  exists  between  a  candidate  and  person 
or  organization  acting  for  him,  he  must  use 
ordinary  care  to  find  out  what  such  agent  is 
doing  in  the  management  of  the  campaign; 
and  he  cannot,  by  an  agreement  with  an  agent, 
intrust  him  with  the  management  of  his  can- 
vass and  then  shut  his  eyes  to  his  acts.  Re 
London  Election  Case,  24  U.  C.  C.  P.  434; 
Decow  v.  Wallace,  Hodgins's  Election  Cas.  660. 

1.  Rule  in  the  United  States.  —  In  the  case  of 
Duffy  v.  Mason,  1  Ellsw.  El.  Cas.  368,  the  com- 
mittee seemed  to  hold  a  different  view  from 
that  held  in  England.  In  that  case  it  seems 
that  the  Republican  committee  had  used 
money  for  purposes  forbidden  by  the  state 
statute,  though  no  bribery  was  proven.  The 
committee  said:  "  The  contestants  seek  to 
hold  the  contestee  responsible  for  the  acts  of 
the  members  of .  the  committee  representing 
the  Republican  party  in  the  district  who  vio- 
lated this  statute,  and  in  the  absence  of  any 
proof  showing,  or  tending  to  show,  that  the 
contestee  directed  or  authorized  the  expendi- 
ture of  money  contributed  by  him  for  purposes 
forbidden  by  the  statute.  A  principal  is  not 
liable  for  the  illegal  acts  of  his  agent,  unless 
done  at  his  instance  and  assent.  Good  faith 
and  innocence  are  always  presumed.  If  A  in- 
trusted B  with  a  sum  of  money  to  be  used  by 
him  for  certain  lawful  purposes,  and  B,  with- 
out the  knowledge  and  consent  of  A.  diverts 
the  money  from  the  purposes  for  which  it  was 
to  be  applied  and  uses  it  for  immoral  and  illegal 
purposes,  A  cannot  be  held  liable  for  the  mis- 
conduct of  B." 

In  State  v.  Good,  15  Ohio  Cir.  Ct.  Rep.  386, 
it  was  held  that  an  election  might  be  invali- 
dated by  the  fact  that  a  candidate's  election 
expenses  exceeded  the  limit  allowed  by  law, 
though  the  amounts  were  paid  out  for  his 
benefit  by  his  friends  and  agents,  and  the 
money  paid  out  directly  by  him  did  not  exceed 
the  authorized  amount. 

For  a  Full  Treatment  of  this  subject  see  infra, 
this  section,  Corrupt  Practices  by  Agent  of  Can- 
didate. 

2.  Bribery  by  Third  Person  —  Effect  on  Election. 

—  Cheltenham  Case,  14  L.  T.  839,  where  cer- 


tain persons,  without  the  knowledge  of  the 
successful  candidate,  entered  into  a  conspiracy 
to  defeat  his  opponent  by  bribing  votes.  See 
also  Wakefield  Case,  14  L.  T.  N.  S.  877. 

Where  a  person  having  large  bets  upon  the 
election  had  practiced  bribery  without  the 
knowledge  of  his  candidate  or  his  agent,  the 
election  will  not  be  set  aside,  but  it  has  been 
held  that  general  bribery  will  avoid  an  elec- 
tion, even  if  not  committed  by  a  candidate  or 
his  agent,  upon  the  ground  that  there  was  no 
real,  pure,  or  free  choice  in  the  matter,  but 
what  had  occurred  was  a  sham  and  not  a  real 
election.  Litchfield  Case,  20  L.  T.  N.  S.  11; 
Guilford  Case,  1  O'Mal.  &  H.  El.  Cas.  15;  Re 
London  Election  Case,  24  U.  C.  C.  P.  434. 

3.  Effect  on  Vote.  —  In  re  Boston  Election 
Petition,  L.  R.  9  C.  P.  610;  State  v.  Elting,  29. 
Kan.  397;  State  v.  Malo,  42  Kan.  54,  120;  State 
v.  Dillman,  42  Kan.  96;  People  v.  Thornton. 
25  Hun  (N.  Y.)  456,  reversing  60  How.  Pr.  (N. 
Y.  Supreme  Ct.)  457;  Com.  v.  Shaver,  3  W.  & 
S.  (Pa.)  338;  White's  Contested  Election,  4. 
Pa.  Dist.  Rep.  363;  State  v.  Purdy,  36  Wis. 
218,  17  Am.  Rep.  485. 

In  the  case  of  State  v.  Olin,  23  Wis.  327,  the 
Supreme  Court  of  Wisconsin  said:  "  In  our 
form  of  government,  where  the  administration 
of  public  affairs  is  regulated  by  the  will  of 
the  people,  or  a  majority  of  them,  expressed 
through  the  ballot  box,  the  free  exercise  of  the 
elective  franchise  by  the  qualified  voters  is  a 
matter  of  the  highest  importance.  The  safety 
and  perpetuity  of  our  institutions  depend  upon 
this.  It  is,  therefore,  particularly  important 
that  every  voter  should  be  free  from  any 
pecuniary  influence.  For  this  reason  the  at- 
tempt by  bribery  to  influence  an  elector  in  giv- 
ing his  vote  or  ballot  is  made  an  indictable 
offense.  *  *  *  Can  a  vote  thus  obtained, 
in  direct  violation  of  the  statute  be  considered, 
a  valid  or  legal  vote?  If  it  can,  then  the  very 
object  of  the  statute,  which  is  that  it  shall  not 
be  so  obtained,  is  defeated.  We  are  of  opinion 
that  such  votes  are  illegal  and  that  the  judge 
was  right  in  directing  the  jury  to  disregard 
them.  This  conclusion  is  sustained  by  the 
authorities,  so  far  as  we  have  been  able  to  find 
any." 

In  the  case  of  Bromberg  v.  Harralson,  Smith 
El.  Cas.  363,  this  case  was  cited  with  approval 
by  the  committee,  who  said:  "  Votes  thus  ob- 
tained [by  bribery],  even  if  cast  by  legal 
voters,  it  would  seem  ought  to  be  rejected  as 
illegal  or  void,  even  though  it  is  not  shown 
that  the  candidate  who  received  them  knew 
or  consented  to  the  corrupt  practices  whereby 
they  were  obtained."  See  also  Abbott  v.  Frost, 
Smith  El.  Cas.  604;  Piatt  v.  Good,  Smith  EL 
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Previous  Conviction  of  Bribery  Not  Necessary.  —  In  parliamentary  election  contests 
it  has  been  the  universal  practice,  where  bribery  was  alleged,  to  reject  the 
vote  of  an  elector  upon  proof  that  he  was  actually  bribed,  without  requiring 
that  he  should  have  been  previously  convicted  of  the  offense ; 1  and  this  prac- 
tice has  been  followed  in  the  congressional  election  cases,2  and  by  the  courts 
of  several  of  the  states.3 

b.  What  Constitutes  Bribery  —  (i)  In  General.  —  Bribery  of  a  voter 
has  been  defined  to  be  the  offering  or  giving  to  him  of  a  valuable  considera- 
tion, either  for  his  voting  as  is  desired  or  for  his  forbearance  to  vote  at  all.4 

(2)  Offer  of  Bribe.  —  The  offense  of  bribery  is  complete  when  an  offer  of  a 
sum  of  money  or  other  valuable  consideration  is  made  to  a  voter  with  the 
view  of  obtaining  his  vote  or  inducing  him  to  refrain  from  voting,  and  the 
offer  is  accepted  with  an  express  or  implied  promise  to  do  as  desired.5    But  it 


Cas.  676;  Delano  v.  Morgan,  2  Bart.  El.  Cas. 
168. 

By  the  statute  of  Virginia  no  one  war  a 
qualified  voter  unless  he  had  paid  a  certain 
capitation  tax;  and  it  was  further  provided 
that  any  one  paying  the  capitation  tax  for  an- 
other, with  the  intent  of  securing  his  vote, 
should  be  liable  to  a  certain  penalty;  and  the 
person  whose  tax  was  so  paid  was  liable  to  the 
same  penalty.  It  was  held  under  this  statute, 
in  the  case  of  U.  S.  v.  Foster,  6  Fed.  Rep. 
248,  that  an  election  officer  could  not  reject  the 
vote  of  a  person  because  his  tax  had  been  paid 
for  him  by  another,  for  the  purpose  of  securing 
his  vote.  Even  if  paid  as  a  bribe  for  the  vote, 
the  statutory  penalty  was  all  that  could  be 
imposed,  and  disfranchisement  could  not  be 
added  when  it  was  not  imposed  by  the  statute. 

The  same  principle  was  announced  by  the 
court  of  Upper  Canada  in  In  re  Brockville  Elec- 
tion, 32  U.  C.  Q.  B.  132. 

1.  Rejection  of  Bribed  Votes  Without  Previous 
Conviction  of  Bribery.  —  It  is  the  rule  in  parlia- 
mentary cases  to  reject  the  votes  of  all  persons 
shown  to  have  been  bribed  at  that  election. 
As  said  in  Wordsworth's  Law  of  Elections, 
245:  "  It  is  understood  that,  independently  of 
positive  statutes  against  bribery,  whenever  a 
person  is  returned  in  consequence  of  an  undue 
influence  acquired  by  that  means  his  election 
is  void,  the  person  who  gave  his  vote  under 
such  influence  being  considered  as  if  he  had 
not  given  his  vote  at  all."  See  also  Wolfer- 
stan's  Law  and  Practice  of  Elect.,  Petitions,  99; 
Cox  &  Grady  on  Registration  and  Elections, 
p.  exci. 

Allegation  of  Bribery  at  Previous  Election.  — 

The  declaration  of  a  parliamentary  committee 
thai  a  person  had  been  guilty  of  bribery  will 
not  justify  the  rejection  of  his  vote  at  another 
election.  Nothing  but  a  conviction  will  be 
sufficient  to  have  that  effect.  Ilchester's  Case, 
2  Peckw.  El.  Cas.  245;  Coventry's  Case,  1 
Peckw.  El.  Cas.  97;  Bridgewater's  Case,  I 
Peckw.  El.  Cas.  102. 

2.  Rule  Followed  in  Congressional  Cases.  —  De- 
lano v.  Morgan,  2  Bart.  El.  Cas.  168;  Abbott 
v.  Frost,  Smith  El.  Cas.  594;  Piatt  v.  Good, 
Smith  El.  Cas.  650. 

3.  And  by  State  Courts.  —  State  v.  Collier,  72 
Mo.  13,  37  Am.  Rep.  417 ;  State  v.  Olin,  23  Wis. 
327;  State  v.  Purdy,  36  Wis.  213,  17  Am.  Rep. 
485. 

4.  What  Constitutes  Bribery.  —  Berry  v.  Hull, 
6  N.  Mex.  643,  citing  2  Am.  and  Eng.  Encyc. 


of  Law  (1st  ed.)  533;  McRae  Smith,  Hodg- 
ins's  Election  Cas.  252.  See  also  Rhoder  v. 
McKenzie,  1  Ont.  Election  Cas.  250. 

In  the  Coventry  Case,  I  O'Mal.  &  H.  El. 
Cas.  106,  Willes,  J.,  said:  "  Anything,  great 
or  small,  which  is  given  to  procure  a  vote 
would  be  a  bribe;  and  if  given  to  another  to 
purchase  his  influence  at  the  election  it  un- 
questionably would  be  a  bribe  and  would 
avoid  the  election."  Quoted  in  Rennick  v. 
Cameron,  Hodgins's  Election  Cas.  70. 

Payment  to  Refrain  from  Voting.  —  Colter  v. 
Glenn,  I  Ont.  Election  Cas.  572,  17  Can.  Sup. 
Ct.  Rep.  170. 

What  Is  a  Valuable  Consideration.  —  The  sur- 
render by  a  candidate,  of  a  disputed  right  to 
cut  timber  on  the  lands  of  a  voter,  is  a  valuable 
consideration  within  the  meaning  of  the  provi- 
sions against  bribery  in  the  Ontario  Election 
Act,  32  Vict.,  c.  21.  McRae  v.  Smith,  Hodg- 
ins's Election  Cas.  252. 

In  the  Launceston  Case,  2  O'Mal.  &  H.  El 
Cas.  129,  30  L.  T.  N.  S.  823,  it  was  held  that  an 
offer  of  a  landlord  to  his  tenants  of  the 
privilege  of  shooting  rabbits  on  their  farms 
was  bribery,  because  it  was  a  valuable  con- 
sideration capable  of  being  represented  by 
some  money  value. 

An  offer  of  a  drink  of  intoxicating  liquor, 
which  the  voter  declines,  is  not  bribery,  as  a 
drink  is  not  a  valuable  consideration.  Patter- 
son v.  Stinson,  I  Ont.  Election  Cas.  499. 

Leases  and  Hirings  to  Voters.  —  An  offer  to 
allow  a  voter  a  gross  rent  free  was  held  to  be 
bribery.  Lancaster  Case,  14  L.  T.  N.  S.  307. 
And  an  offer  to  let  property  worth  twenty  shil- 
lings per  annum  for  twelve,  in  consideration 
of  the  vote,  is  corrupt,  although  the  agent  re- 
fused to  take  nine  shillings  and  lost  the  vote. 
Banbury  Case,  14  L.  T.  308. 

Present  to  Wife.  —  It  is  bribery  to  induce  a 
voter  to  vote  for  a  certain  candidate  by  prom- 
ising and  giving  a  present  to  his  wife.  Paget 
v.  Fauquier,  I  Ont.  Election  Cas.  197. 

5.  Offense  of  Bribery  Complete  When  Offer  Ac- 
cepted.—  Henslow  v.  Fawcett,  2  Ad.  &  El.  51. 

It  is  immaterial  whether  or  not  the  voter 
actually  voted  as  he  agreed  to  do.  Paget  v. 
Fauquier,  I  Ont.  Election  Cas.  197. 

Circumstances  Showing  an  Offer  of  Bribery.  — 
In  Rykert  v.  Neelon,  Hodgins's  Election  Cas. 
391,  a  pair  of  horses  belonging  to  one  of  the 
candidates  had  run  over  the  wife  of  a  voter 
upwards  of  two  years  before  the  election,  and 
had  broken  one  of  her  legs.  The  voter,  when 
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has  been  held  that  the  offense  was  not  complete  where  one  party  offered  a 
voter  a  sum  of  money,  which  was  not  accepted,  and  the  voter  afterwards 
offered  to  vote  for  the  opposite  party  for  the  same  sum,  but,  on  being  refused, 
voted  for  the  first  party.1 

(3)  Intent.  —  In  order  to  subject  a  person  to  the  consequences  of  bribery 
of  a  voter  it  is  necessary  that  the  gift  or  offer  alleged  to  constitute  a  bribe 
should  have  been  made  with  reference  to  the  election  and  with  the  intention 


of  influencing  the  voter's  choice.8 

canvassed  to  vote  for  said  candidate,  replied 
that  he  could  not  very  well  do  so,  because  the 
candidate  had  not  given  his  wife  sufficient 
damages  at  the  time  of  said  injury.  The  can- 
didate then  expressed  his  willingness  to  do 
the  fair  thing,  and  the  voter's  wife  subse- 
quently wrote  to  the  candidate,  saying:  "  You 
sent  me  word  by  my  husband  about  voting, 
and  what  I  had  to  say,  and  if  you  do  what  is 
right  he  can  use  his  own  pleasure  about  it." 
After  the  election  the  candidate  paid  to  the 
voter  thirty  dollars.  It  was  held  that  there 
was  an  indirect  offer  of  bribery. 

Circumstances  Not  Showing  an  Offer  of  Bribery. 
—  In  Cameron  v.  Maclennan,  Hodgins's  Elec- 
tion Cas.  612,  a  canvasser  for  a  certain  candi- 
date said  to  one  Leary,  a  tavern-keeper,  that 
he  thought  he  could  get  eighteen  to  twenty 
dollars  from  a  certain  Peck  if  he  should  stay 
at  home  during  the  election.  Leary  said  that 
he  expected  the  money  was  to  be  spent  at  his 
bar,  but  nevertheless  he  did  not  stay  at  home. 
Neither  the  canvasser  nor  Peck  was  examined 
in  relation  to  the  matter.  It  was  held  that  an 
actual  offer  of  bribery  was  not  shown. 

In  McRae  v.  Smith,  Hodgins's  Election  Cas. 
252,  the  agent  of  a  certain  candidate,  while 
canvassing  a  voter,  said  to  him  that  he  would 
see  him  another  time  and  things  would  be 
made  right.  It  was  held  that  this  did  not 
show  an  offer  of  bribery. 

In  Colliar  v.  McCallum,  Hodgins's  Election 
Cas.  154,  a  charge  of  bribery  was  held  not  to 
be  established  by  showing  that  a  canvasser,  in 
reply  to  a  voter's  objection  that  if  he  went  out 
to  vote  he  would  lose  a  dollar  by  losing  his 
day's  work,  said:  "  Come  out  and  your  dollar 
will  be  all  right." 

1.  Offer  Refused,  but  Vote  Cast  for  Party  Offer- 
ing. —  Ipswich  Case,  K.  &  O.  El.  Cas.  388. 

2.  Gift  or  Offer  Must  Have  Reference  to  Elec- 
tion.—  Jarman  v.  Meredith,  Hodgins's  Elec- 
tion Cas.  214;  Cross  v.  McCraney,  Hodgins's 
Election  Cas.  736. 

There  Must  Be  an  Intent  to  Influence  Vote.  — 
Rennick  v.  Cameron,  Hodgins's  Election  Cas. 
70;  Henderson  v.  Guillet,  10  Can.  Sup.  Ct. 
Rep.  635. 

Acts  Showing  Corrupt  Intent.  —  In  Reid  v. 
Drury,  r  Ont.  Election  Cas.  291,  a  person  went 
to  an  agent  of  a  candidate  and  offered  to  sell 
his  vote  for  a  certain  amount.  The  agent  de 
clined  to  pay  such  amount,  but  upon  such  per- 
son saying  that  he  was  sick  and  hard  ifp  and 
wanted  to  pay  his  taxes,  the  agent  gave  him 
five  dollars,  he  pledging  his  word  that  it  had 
nothing  to  do  with  his  vote.  After  this  he 
told  another  voter  that  if  he  wanted  some 
money  now  was  his  time,  and  introduced  him 
to  the  agent.  The  agent  refused  the  offer  of 
this  person  aiso  to  sell  his  vote,  but  afterwards 
gave  him  four  dollars,  calling  it  a  loan,  and 


the  voter  gave  his  word  of  honor  that  it  would 
not  influence  him  in  the  election.    It  was  held 
that  these  were  corrupt  acts. 
Circumstances  Not  Snowing  Corrupt  Intent.  — 

A  blacksmith  had  had  in  his  possession  for  a 
considerable  length  of  time  several  pieces  of 
broken  saws  which  a  candidate  had  left  with 
him  for  the  purpose  of  making  scrapers  on 
shares.  A  few  days  before  his  nomination 
the  candidate  went  into  the  blacksmith's  shop 
to  have  a  job  done,  and  in  payment  therefor 
told  him  he  might  have  the  pieces,  which  were 
worth  about  two  dollars,  but  were  of  no  use  to 
the  candidate.  Nothing  was  said  in  reference 
to  how  he  should  vote.  It  was  held  that  no 
intention  to  bribe  the  voter  was  shown.  Mag- 
nan  v.  Dugas,  9  Can.  Sup.  Ct.  Rep.  93 

A  person,  after  announcing  himself  as  a  can- 
didate, made  a  present  of  money  to  the  child 
of  a  voter.  Such  child  had  been  named  after 
the  candidate,  and  he  had  two  years  before 
signified  his  intention  of  making  it  a  present. 
It  was  held  that  the  circumstances  did  not 
amount  to  bribery.  McLennan  v.  Craig, 
Hodgins's  Election  Cas.  8. 

A  canvasser  for  a  candidate  at  an  election 
had  a  note  falling  due  upon  a  certain  day,  and 
on  that  day  was  going  to  arrange  about  it 
when  the  candidate  asked  him  to  continue 
canvassing,  and  said  that  he  would  have  the 
note  arranged  for.  It  was  at  first  understood 
that  the  amount  of  the  note  was  to  be  deducted 
from  a  loan  which  the  candidate  was  about  to 
make  to  the  canvasser  on  a  mortgage.  After 
the  election  the  amount  of  the  loan  on  the 
mortgage  was  paid  to  the  canvasser  in  full, 
and  the  candidate  allowed  the  note  to  stand, 
but  the  canvasser  testified  that  neither  the  note 
nor  the  mortgage  had  any  influence  upon  him, 
he  having  been  canvassing  for  the  candidate  for 
some  time  before  the  note  fell  due,  and  that 
he  expected  to  pay  the  note.  It  was  held  that 
it  was  not  shown  that  the  advance  of  money 
on  the  note  was  intended  as  a  bribe.  Young 
v.  Smith,  4  Can.  Sup.  Ct.  Rep.  494. 

Offer  Made  in  Jest.  —  In  Cross  v.  McCraney, 
Hodgins's  Election  Cas.  736,  it  was  held  that  a 
joking  offer  of  an  agent  of  a  candidate  to  do  a 
day's  work  for  a  certain  voter,  made  in  a  spirit 
of  fun  and  without  reference  to  the  election, 
was  not  an  attempt  at  briber}-. 

In  Cameron  v.  McDougall,  Hodgins's  Elec- 
tion Cas.  376,  Spragge,  C,  said:  "  Two  direct 
corrupt  acts  are  charged  to  have  been  commit- 
ted by  William  Stevenson,  an  agent,  it  is 
alleged,  of  the  respondent,  consisting  in  the 
offer  to  one  George  Shibley  of  a  sheepskin  if 
he  would  vote  for  the  respondent,  and  in  the 
offer  to  one  William  Robson  also  of  a  sheep- 
skin if  he  would  stay  at  home  on  election  day. 
Shibley  and  Robson  are  not  called  upon  this 
charge,  but  William  Stevenson  only.  The 
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(4)  Subscriptions,  Gifts,  and  Charities.  —  Whether  or  not  a  subscription  or 
gift  by  a  candidate  to  a  religious,  charitable,  or  other  object,  shortly  before 
the  election,  will  constitute  bribery  or  a  corrupt  practice  must,  to  a  great 
extent,  depend  upon  the  attendant  circumstances,  and  no  fixed  rule  can  be 
said  to  be  established  by  the  cases.1    But  it  has  been  aptly  remarked  by  the 


defense  is  that  these  offers,  which  were  both 
made  on  the  same  day,  were  never  seriously 
made,  and  that  it  was  well  understood  by  both 
Shibley  and  Robson  that  they  were  made  in 
mere  jest.  Stevenson,  in  his  evidence,  says 
that  Shibley  is  a  man  of  wealth  and  a  magis- 
trate, and  as  I  understand  his  evidence,  the 
offer  came  from  him  that  he  would  vote  for  the 
respondent  if  Stevenson  would  give  him  a 
sheepskin.  The  witness  describes  Robson  as 
a  storekeeper  living  in  Carlisle.  He  swears 
that  he  looked  upon  these  offers  as  in  jest,  and 
felt  sure  that  they  were  so  regarded  by  Shibley 
and  Robson.  A  statement  that  an  offer  to 
bribe  was  made  in  jest  should  be  received  with 
great  suspicion.  A  briber  may  make  an  offer 
which  he  intends  should  be  taken  seriously, 
and  then,  in  the  event  of  its  not  being  ac- 
cepted, shelter  himself  afterwards  with  the 
plea  that  it  was  only  in  jest;  but  looking  at 
the  position  of  Shibley  and  Robson,  and  the 
nature  of  the  thing  offered  and  its  value  —  a 
dollar  or  less  —  it  is  probable  that  Stevenson 
speaks  the  truth  when  he  says  that  it  was  but 
a  jest." 

Presumption  of  Intent.  —  In  Bergin  v.  Mac- 
donald,  Hodgins's  Election  Cas.  547,  it  was 
held  that  where  election  agents  had  given  cer- 
tain persons  money  without  instructions  and 
such  persons  had  used  it  improperly,  it  would 
be  presumed  that  the  agents  intended  it  to  be 
so  used. 

1.  Effect  of  Subscriptions,  Gifts,  and  Charities.  — 

In  the  New  Windsor  Case,  15  L.  T.  N.  S.  105, 
it  was  held  that  subscribing  for  the  funds  of 
benefit  societies,  where  many  of  the  members 
were  voters,  was  bribery. 

In  Cote  v.  Goulet,  9  Can.  Sup.  Ct.  Rep.  279, 
it  vvas  held  that  a  gift  of  twenty-five  dollars  to 
an  influential  voter,  shortly  before  the  elec- 
tion, to  assist  in  building  a  new  town-hall  in 
which  the  voter  was  interested,  constituted 
bribery,  and  a  corrupt  practice,  although  the 
voter  distinctly  stated  to  the  agent  of  the  can- 
didate that  the  money  would  have  no  influence 
upon  him  with  regard  to  the  election. 

In  the  Stafford  Case,  1  O'Mal.  &  H.  El.  Cas. 
230,  it  was  proved  that  a  previous  member  for 
the  borough  had  authorized  his  agent  to  spend 
habitually  three  hundred  pounds  at  Christmas 
in  charities,  and  that  at  the  Christmas  imme- 
diately preceding  the  last  eUction  the  sum 
distributed  amounted  to  seven  hundred  and 
twenty  pounds.  Blackburn,  J.,  said:  "  I  do 
not  for  a  moment  mean  to  say  that  there  may 
not  be  many  excellent  charities  distributed  to 
these  amounts  and  more  by  many  people,  but 
where  I  find  that  charities  are  distributed  in  a 
borough  by  those  who  are  expecting  to  con- 
test it  as  candidates,  and  distributed,  without 
check,  by  the  election  agent  of  the  borough.  I 
am  not  charitable  enough  to  draw  any  other 
conclusion  than  that  they  do  it  with  the  inten- 
tion of  giving  the  voters  money  in  the  hope 
and  expectation  that   it    will    influence  the 
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future  ele'etion.  And  there  is  the  further  very 
great  danger  attending  it  that  the  knowledge 
that  they  have  been  doing  it  will  cause  men  at 
the  future  elections  to  give  their  votes  in  the 
expectation  and  hope  that  they  will  hereafter 
receive  payment.  When  that  is  brought  home 
to  any  one,  I  think  it  would  undoubtedly  mean 
corruption." 

Payments  to  charitable  purposes,  where  the 
candidate  has  a  legitimate  motive,  do  not  con- 
stitute bribery,  although  he  may  also  have  a 
desire  to  gain  votes  by  such  payment;  but  if 
this  were  his  only  motive  it  would  be  bribery. 
Windsor  Case,  2  O'Mal.  &  H.  El.  Cas.  88. 
See  also  Stewart  v.  Macdonald,  11  U.  C.  L.  J. 
N.  S.  19. 

In  In  re  Boston  Election  Petition,  L.  R.  9 
C.  P.  610,  a  candidate,  shortly  before  the  elec- 
tion, distributed  throughout  the  borough  gifts 
of  coal,  ostensibly  to  poor  people,  but  in  many 
cases  the  persons  selected  as  donees  were 
voters  who  were  not  objects  of  charity,  being 
small  shopkeepers  or  occupants  of  premises 
exceeding  ten  pounds  in  annual  value.  It 
was  held  that  a  prima  facie  case  of  bribery 
was  made  out  against  the  voters  who  received 
such  gift. 

In  the  Westbury  Case,  I  O'Mal.  &  H.  El. 
Cas.  49,  it  was  shown  that  a  check  for  ten 
pounds  was  sent  to  a  dissenting  congregation 
almost  at  the  same  time  the  sender  issued  his 
address.  In  answer  to  a  remark  of  counsel 
that  if  the  judge  thought  nothing  of  it  he 
would  not  press  it,  Willes,  J.,  said:  "  No;  I 
do  not  say  I  think  nothing  of  it.  I  have  my- 
self often  observed  that  people  who  mean  to 
become  candidates  often  subscribe  to  things 
they  would  otherwise  not  have  subscribed  to; 
but  I  think  that  is  a  step  off  corrupt  practices; 
it  is  charity  stimulated  by  gratitude  or  hope  of 
favors  to  come."  Nothing  further  appears  in 
the  case  on  this  point. 

A  gift  of  half  a  cord  of  wood  to  a  poor  voter, 
out  of  charity,  without  a  bargain  for  his  vote, 
or  a  gift  to  a  relative  of  the  voter  out  of  char- 
ity, where  the  relative  was  a  friend  of  the  can. 
didate  and  there  had  been  prior  gifts,  is  not 
bribery.  Jarman  v.  Meredith,  Hodgins's  El. 
Cas.  214;  McRae  v  Smith,  Hodgins's  Election 
Cas.  252. 

In  Jarman  v.  Meredith,  Hodgins's  Election 
Cas.  214,  an  agent  of  a  candidate,  while  can- 
vassing a  voter,  gave  him  money  to  get  some 
beer,  and,  the  voter  being  a  poor  man,  told 
him  to  keep  the  change.  This  was  held  not 
to  constitute  bribery. 

A  candidate  is  not  guilty  of  bribery  or  cor- 
rupt practices  by  reason  of  subscription  to 
charities  shortly  before  the  election,  where 
they  are  not  shown  to  have  been  offered  or 
made  in  order  to  influence  votes,  and  the  can- 
didate has  been  in  the  habit  of  making  liberal 
subscriptions  for  such  purposes.  McKay  v. 
Glen,  3  Can.  Sup.  Ct.  Rep.  641,  Hodgins's 
Election  Cas.  751. 
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Canada  Court  of  Common  Pleas  that  it  would  "  strongly  impress  it  upon  can- 
didates and  their  agents  at  future  elections  to  exhibit  a  larger  measure  of 
caution,  and  to  select  less  suspicious  seasons  for  exercising  their  liberality 
towards  charitable  and  religious  objects."  1 

(5)  Payment  of  Past  Debt.  — The  payment  of  a  past  debt  may  be  bribery 
if  the  payment  is  made  with  the  intent  to  induce  a  voter  to  vote  for  a  particu- 
lar candidate  2  or  to  refrain  from  voting;  but  the  fact  that  the  payment  is 
made  near  the  time  of  election  will  not  make  it  bribery  if  the  vote  of  the  per- 
son to  whom  it  is  made  be  neither  asked  nor  promised  in  consideration 
thereof.3 

(6)  Loans.  —  A  loan  made  in  consideration  that  the  person  to  whom  it  is 
made  shall  vote  in  a  particular  manner  is  bribery.4 

(7)  Furnishing  or  Promising  Employment.  —  It  is  bribery  to  furnish,  pro- 
cure, or  promise  employment  for  a  voter  in  consideration  of  his  voting  in  a 
specified  manner.5 

Employment  of  Canvassers.  —  The  bona  fide  employment  of  a  voter  to  canvass  a 
certain  class  of  voters  or  to  make  speeches  in  the  interest  of  a  particular  candi- 
date is  not  bribery,  where  it  is  not  coupled  with  any  condition  that  the  can- 
vasser shall  vote  for  the  candidate  whose  cause  he  espouses,6  but  such 


1.  Subscriptions,  etc.,  Near  Election  Time  Dis- 
approved. —  Hagarty,  C.  J.,  in  Re  South  Huron 
Election  Case,  24  U.  C.  C.  P.  488,  Hodgins's 
Election  Cas.  576. 

2.  Payment  to  Induce  Vote.  —  Belleau  v.  Dus- 
sault,  11  Can.  Sup.  Ct.  Rep.  133.  In  this  case 
the  voter  refused  to  vote  until  he  was  paid  an 
amount  which  he  claimed  to  be  due  him  for 
expenses  at  a  previous  election.  The  agent  of 
a  candidate  paid  the  amount,  and  it  was  held 
to  be  a  corrupt  practice. 

In  McCaskill  v.  Paxton,  Hodgins's  Election 
Cas.  304,  a  voter,  when  canvassed,  said  he 
would  not  vote  for  a  certain  candidate  unless 
a  claim  which  he,  the  voter,  held  against  the 
candidate  and  another  person  was  paid.  The 
agent  induced  the  candidate  to  give  his  note  for 
the  amount,  but  did  not  in  any  way  give  him 
to  understand  that  the  transaction  was  con- 
nected with  the  election.  It  was  held  that 
the  agent  had  committed  bribery,  and  the 
election  was  avoided. 

3.  Payment  of  Past  Debt  Near  Election  Time  Not 
Necessarily  Bribery. —  McKay  v.  Glen,  3  Can. 
Sup.  Ct.  Rep.  641;  West  Toronto  Case,  Hodg- 
ins's Election  Cas.  821;  Cook  v.  Broder, 
Hodgins's  Election  Cas.  205;  McRae  v.  Smith, 
Hodgins's  Election  Cas.  252;  McKay  v. 
Glen,  Hodgins's  Election  Cas.  751;  Gibbs  v. 
Wheler,  Hodgins's  Election  Cas.  785. 

4.  Loan  in  Consideration  of  Vote.  —  Lyme 
Regis,  1  P.  R.  &  B.  El.  Cas.  38. 

5.  Furnishing  Employment  in  Consideration  of 
Vote  Bribery. — -Chatham's  Case,  2  P.  R.  &  B. 
El.  Cas.  39;  German  v.  Rothery,  20  Can.  Sup. 
Ct.  Rep.  376. 

Circumstances  Not  Amounting  to  a  Promise  of 
Employment.  — ■  A  statement  by  a  candidate  at 
a  public  meeting  that  he  lepresented  the  gov- 
ernment party  and  that  his  recommendation 
would  control  the  government  appropriation 
and  appointments,  whether  or  not  he  were 
elected,  was  held  not  to  amount  to  an  offer  of 
employment  to  any  person  to  influence  his 
vote.  Starratt  v.  Miller,  Hodgins's  Election 
Cas.  458;  Miller  v.  Starratt,  12  U.  C.  L.  J.  N. 
S.  193. 


In  Wayne  County  v.  Judges,  106  Mich.  i66r 
it  was  held  that  the  fact  that  laborers  were  in- 
duced to  vote  in  favor  of  a  proposition  to  issue 
county  bonds  for  the  purpose  of  erecting  new 
county  buildings  by  statements  that  the  im- 
provements would  furnish  them  with  work  did 
not  invalidate  an  election  at  which  the  propo- 
sition was  carried. 

Promise,  etc.,  Not  Made  in  Consideration  of 
Vote.  —  In  England  it  was  held  not  to  be  brib- 
ery to  procure  situations  for  the  sons  of  voters, 
Maidstone  Case,  15  L.  T.  N.  S.  135.  And  in 
Canada  it  has  been  held  that  a  promise  made 
by  a  candidate  to  a  political  friend  to  endeavor 
to  secure  an  appointment  for  one  of  his  friends 
was  neither  bribery  nor  undue  influence. 
Somerville  v,  Laflamme,  2  Can.  Sup.  Ct.  Rep. 
216. 

Employment  Must  Be  Shown  to  Have  Influenced 
Voter.  —  In  the  case  of  Frost  w.  Metcalf,  1 
Ellsw.  El.  Cas.  439,  one  of  the  grounds  of  the 
contest  was  that  there  were  seven  hundred  and 
twenty-eight  United  States  deputy  marshals- 
appointed  in  the  district,  without  necessity, 
and  that  the  money  had  been  paid  them  as  a 
bribe  for  their  votes.  The  committee  depre- 
cated the  existence  of  the  law  authorizing  the 
appointment  of  the  deputy  marshals,  but  held 
that,  as  it  did  not  limit  the  number,  the  fact 
must  be  shown  that  but  for  such  alleged  bribe 
they  would  have  voted  the  other  way. 

6.  Employment  of  Canvassers  Not  Bribery 
Where  No  Condition  as  to  Vote.  • — Armstrong  v. 
Crooks,  Hodgins's  Election  Cas.  97;  Gibbs  v. 
Wheler,  Hodgins's  Election  Cas.  785;  Rennick 
v.  Cameron,  Hodgins's  Election  Cas.  70; 
Wheler  v.  Gibbs,  4  Can.  Sup.  Ct.  Rep.  430; 
Miles  zvRoe,  1  Ont.  Election  Cas.  41. 

In  Cameron  v.  Maclennan,  Hodgins's  Elec- 
tion Cas.  612,  it  was  held  that  it  was  not  brib- 
ery to  give  money  to  a  person  to  be  used  in 
hiring  a  team  to  go  around  and  canvass  for  a 
certain  candidate,  nor  was  it  any  evidence  of 
a  corrupt  practice  that  the  canvasser  hired 
teams  from  persons  who  were  indebted  to  him, 
and  agreed  to  give  them  credit  for  the  amount 
charged  for  the  teams. 
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employment  is  bribery  where  it  is  colorable,  and  only  for  the  purpose  of 
securing  votes,1  or  where  the  employment  is  given  on  the  express  condition 
that  the  canvasser  shall  vote  for  the  particular  candidate.* 

(8)  Excessive  Price  for  Work  or  Articles  Purchased. —  Colorable  pur- 
chases for  the  purpose  of  securing  votes  constitute  bribery,  as  does  also 
the  payment,  for  such  purpose,  of  excessive  prices  for  work  done  or  articles 
purchased.3 

(9)  Offer  to  Perform  Djitics  for  Less  than  Legal  Compensation.  —  It  seems 
to  be  quite  well  settled  that  if  a  candidate  for  public  office  makes  a  public 
offer  that  if  elected  he  will  perform  the  duties  of  the  office  for  less  than  the 
legal  fees  or  salary,  it  will  be  ground  for  rejecting  all  votes  cast  for  him  on 
account  of  the  offer,  and  it  may  be  sufficient  to  avoid  the  election.4 

(10)  Payment  of*  Traveling  Expenses  and  for  Loss  of  Time.  —  In  the  early 
parliamentary  cases  it  was  held  that  it  was  not  bribery  to  pay  the  actual  travel- 
ing expenses  of  a  voter  and  reimburse  him  for  actual  loss  of  time,5  but  the  later 
doctrine  is  that  such  payment  is  a  corrupt  practice  and  renders  the  vote  illegal,6 


A  payment  to  voters  for  services  in  canvass- 
ing is  not  rendered  bribery  by  the  fact  that  the 
voters  neglect  to  perform  the  services.  Arm- 
strong v.  Crooks,  Hodgins's  Election  Cas.  97. 

Reimbursing  Friends  of  Candidates  for  Canvass- 
ing Expenses.  —  Where  friends  of  a  candidate 
have  voluntarily  canvassed  for  him,  it  is  not 
bribery  to  reimburse  them  for  the  expenses 
thereby  incurred  if  the  amounts  be  reasonable. 
Rennick  v.  Cameron,  Hodgins's  Election  Cas. 
70,  8  U.  C.  L.  J.  N.  S.  113. 

1.  Colorable  Employment  to  Secure  Votes.  — 
Cimon  v.  Perrault,  5  Can.  Sup.  Ct.  Rep.  133; 
Reg.  v.  Stewart,  16  Ont.  Rep.  583. 

2.  Employment  on  Condition  of  Voting  for  Can- 
didate.—  Tamworth  Case,  1  O'Mal.  &  H.  El. 
Cas.  78;  Penrhin  Case,  1  O'Mal.  &  H.  El. 
Cas.  129;  Gloucester  Case,  2  O'Mal.  &  H. 
El.  Cas.  62;  Abbott  v.  Frost,  Smith  El.  Cas. 
594;  Piatt  v.  Good,  Smith  El.  Cas.  676. 

3.  Colorable  Purchases  or  Excessive  Payments. 
—  Bergin  v.  Macdonald,  Hodgins's  Election 
Cas.  547;  Maclennan  v.  Bergin,  Hodgins's 
Election  Cas.  803. 

Payments  Held  Not  Unlawful.  —  In  Treleaven 
7'.  Gould,  1  Ont.  Election  Cas.  1,  it  was  charged 
that  a  certain  voter  had  been  paid  ten  dollars 
by  an  agent  of  a  candidate  for  expenses  in 
going  up  for  some  voters  some  miles  distant. 
Another  person  had  been  sent  on  the  same 
errand  by  another  agent  of  the  same  candi- 
date, but  neither  agent  was  aware  of  the  other's 
act,  and  the  messenger  sent  by  the  latter  agent 
was  unable  to  get  through  on  account  of  the 
heavy  roads  and  returned  the  money  paid  to 
him.  It  was  held  that  there  was  no  reason  to 
suppose  that  the  money  was  paid  to  the  first 
voter  colorably  or  for  any  purpose  other  than 
that  sworn  to. 

In  Rhoder  v.  McKenzie,  I  Ont.  Election 
Cas.  250,  an  agent  of  a  candidate  had  paid  a 
voter  four  dollars  for  one  day's  work  posting 
bills.  Boyd,  C,  held  that  this  was  not  a  cor- 
rupt practice,  the  payment  not  being  shown  . 
to  have  anything  to  do  with  the  voter's  vote, 
and  the  work  having  been  done  on  a  cold  and 
stormy  day.  Cameron,  J.,  considered  the 
payment  unreasonably  large,  though  not  of 
itself  sufficient  to  avoid  the  election. 

A  candidate,  while  canvassing,  stopped  at  a 
tavern,  and  upon  leaving   paid   the  tavern 


keeper  ten  dollars  without  asking  for  his  bill, 
which  in  fact  amounted  to  about  three  dollars. 
He  stated,  however,  that  this  was  done  be- 
cause the  tavern  keeper  was  a  friend  of  his, 
just  starting  in  business,  and  he  thought  it 
proper  to  make  him  some  little  present  upon 
the  first  time  of  stopping  at  the  tavern,  and 
would  have  done  the  same  even  though  it 
had  not  been  near  election  time.  It  was  held 
that  this  act  did  not  constitute  bribery,  espe- 
cially in  view  of  the  fact  that  the  candidate  had 
in  every  way  conducted  his  canvass  and  elec- 
tion contest  fairly  and  without  corruption. 
McLennan  v.  Craig,  Hodgins's  Election  Cas.  8. 

4.  Offer  to  Take  Less  than  Legal  Compensation. 
—  Thus,  in  Wisconsin  it  was  held  that  an  offer 
of  a  candidate  to  perform  the  duties  of  the  office 
for  four  hundred  dollars  less  than  the  compen- 
sation allowed  by  law,  while  it  was  not  bribery, 
was  against  public  policy,  and  the  votes  ob- 
tained by  such  offer  must  be  rejected.  State 
v.  Purdy,  36  Wis.  213,  17  Am.  Rep.  485.  And 
see  State  v.  Collier,  72  Mo.  13,  37  Am.  Rep. 
417;  Carrothers  v.  Russell,  53  Iowa  346,  36 
Am.  Rep.  222. 

But  in  New  York  it  was  held  that  before  an 
officer  would  be  ousted  for  such  an  offer,  it 
must  be  shewn  that  a  number  of  votes  in  ex- 
cess of  his  majority  were  cast  under  the  influ- 
ence of  the  offer.  People  v.  Thornton,  25 
Hun  (N.  Y.)  456. 

5.  Early  Doctrine  —  Payment  of  Traveling  Ex- 
penses and  for  Loss  of  Time  Not  Bribery.  — 
Worcester's  Case,  3  Doug.  El.  Cas.  258; 
Ipswich's  Case,  1  Lud.  El.  Cas.  41; 
Southampton's  Case,  2  P.  R.  &  D.  El.  Cas. 
55;  Huddersfield  Case,  W.  &  B.  El.  Cas.  29. 
But  when  more  than  the  actual  amount  was 
paid,  it  constituted  bribcrv.  Clare  Co. 's  Case, 
W.  &  B.  El.  Cas.  141;   Beverly's  Case,  W.  & 

B.  El.  Cas.  1S9. 

6.  Present  Doctrine  —  Payment  Illegal. — 
Cooper  v.  Slade,  6  El.  &  Bl.447,  25  L.  J.  Q.  B. 
324.    See  also  Cameron  v.  Maclennan,  10  U. 

C.  L.  ]d  N.  S.  217;  Hodgins's  Election  Cas.  5S4. 
And  in  Quebec  it  was  held  that  payment  of 

traveling  expenses  and  for  loss  of  time  are 
corrupt  acts.  Venner  v.  Archer,  I  Quebec  L. 
Rep.  2S3. 

In  the  case  of  Donnelly  v.  Washburn,  5 
Cong.  El.  Cas.  439,  where  workingmen  refused 
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even  though  it  be  not  intended  as  a  bribe.1 

(n)  Treating.  — An  election  may,  under  the  Canada  statutes,  be  avoided 
by  reason  of  the  fact  that  a  system  of  treating  voters  has  been  employed  by 
one  candidate  or  his  supporters  as  a  means  of  influencing  votes  in  his  favor 
and  securing  him  the  election.* 

intent.  —  When  it  is  sought  to  set  aside  an  election  because  of  treating,  the 
question  of  the  intent  with  which  the  treat  was  given  is  material,  for  treating 
is  not  per  se  a  corrupt  act,  but  becomes  so  only  because  of  some  positive  statu- 
tory enactment,  or  because  of  some  corrupt  intent  of  the  person  offering  or 
giving  the  treat.  In  order  to  establish  a  charge  of  corrupt  treating  the  intent 
to  influence  the  voters  must  be  made  out  from  the  circumstances  attending 
the  act.3 


to  go  and  vote  unless  their  employers  paid 
them  for  the  time  while  they  were  absent,  such 
payment  was  held  by  the  committee  to  be 
bribery,  but  the  report  was  not  adopted. 

Where  the  same  sum  was  paid  for  traveling 
expenses  to  all  voters,  by  all  candidates,  it 
was  held  to  be  bribery.  Durham's  Case,  2 
Peckw.  El.  Cas.  178;  Bremridge  v.  Campbell, 
5  C.  &  P.  186. 

A  Colorable  Loan  to  a  voter,  which  in  effect 
amounts  to  paying  his  expenses,  is  a  corrupt 
practice  and  will  avoid  the  election.  Camp- 
bell v.  Grieve,  20  Can.  Sup.  Ct.  Rep.  331.  See 
also  Colter  v.  Glenn,  17  Can.  Sup.  Ct.  Rep. 
170. 

Hiring  a  Railroad  Train  to  carry  voters  to  and 
from  the  polls  is  a  corrupt  practice  and  will 
avoid  the  election.  Sissons  v.  Ardagh,  Hodg- 
ins's  Election  Cas.  50.  See  also  infra,  this 
section,  Hiring  Teams  or  Vehicles  to  Convey 
Voters  to  Polls. 

A  Bona  Fide  Loan  by  an  agent  of  a  candidate 
to  a  voter  who  has  already  decided  to  vote  for 
such  candidate,  in  order  to  enable  him  to  get 
to  the  polls  and  carry  out  that  intention,  is  not 
a  corrupt  practice.  Merritt  v.  Wilson,  1  Onl. 
Election  Cas.  475. 

Entertaining  as  Guest.  —  In  Treleaven  v. 
Gould,  1  Ont.  Election  Cas.  1,  it  was  held  that 
an  agent  of  a  candidate  had  not  been  guilty  of 
a  corrupt  practice  where,  with  his  own  con- 
veyance,  he  brought  a  voter  to  his  house  and 
there  entertained  him  as  a  guest  until  after 
the  election. 

Obtaining  Passes.  —  In  Rodden  v.  Mclntyre, 
1  Ont.  Election  Cas.  182,  it  was  held  that  it 
was  not  a  corrupt  practice  for  an  agent  of  a 
candidate  to  obtain  free  passes  on  a  railroad 
and  use  them  in  bringing  voters  to  the  polls. 
The  same  principle  was  held  also  in  Genereux 
v.  Cuthbert,  9  Can.  Sup.  Ct.  Rep.  102,  the 
gift  of  free  tickets  being  unaccompanied  with 
any  condition  as  to  how  the  recipients  should 
vote. 

1.  Vote  Avoided  Though  Payment  Not  Intended 
as  a  Bribe.  —  Hunter  v.  Lauder,  Hodgins's 
Election  Cas.  52;  Rykert  v.  Neelon,  12  U.  C.  L. 
J.  M.  S.  161. 

2.  Treating  May  Invalidate  Election.  —  Rykert 
v.  Neelon,  Hodgins's  Election  Cas.  391;  Mc- 
Gee  v.  Wigle,  Hodgins's  Election  Cas.  235; 
Holden  v.  Robertson,  Hodgins's  Election  Cas. 
539;  Hunter  v.  Lauder,  8  U.  C.  L.  J.  N.  S.  17, 
Hodgins's  Election  Cas.  52;  Stratton  v.  O'Sul- 
livan,  Hodgins's  Election  Cas.  245;  Moore  v. 
McGowan,  Hodgins's  Election  Cas.  231;  Cook 
V.  Broder,  Hodgins's  Election  Cas.  205;  Gibbs 
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v.  Wheler,  Hodgins's  Election  Cas.  785; 
Boardman  v.  Scott,  Hodgins's  Election  Cas. 

362. 

If  treating  is  done  by  a  candidate  in  order 
to  make  for  himself  a  reputation  for  good  fel- 
lowship and  hospitality,  and  thereby  influence 
electors  to  vote  for  him,  it  is  a  species  of  brib- 
ery which  would  avoid  his  election.  Cam- 
eron v.  McDougall,  Hodgins's  Election  Cas. 
376. 

Purchase  by  Agent  of  Liquor  for  Himself.  —  In 

Stratton  v.  O'Sullivan,  Hodgins's  Election 
Cas.  245,  it  was  held  that  an  agent  of  a  candi- 
date was  not  guilty  of  a  corrupt  practice 
where,  on  the  day  of  polling,  he  went  into  a 
tavern  and  called  for  and  drank  a  glass  of 
beer. 

3.  Corrupt  Intent  Must  Be  Shown.  —  Cameron 
v.  McDougall,  Hodgins's  Election  Cas.  376; 
Decow  v.  Wallace,  Hodgins's  Election  Cas. 
660;  McLennan  v.  Craig,  Hodgins's  Election 
Cas.  8;  Gorham  v.  Boultbee,  Hodgins's  Elec- 
tion Cas.  62;  Cook  v.  Broder,  Hodgins's  Elec- 
tion Cas.  205;  Cameron  v.  Maclennan,  Hodg- 
ins's Election  Cas.  671;  Rennick  v.  Cameron, 
8  U.  C.  L.  J.  N.  S.  113,  Hodgins's  Election 
Cas.  70;  Gibbs  v.  Wheler,  Hodgins's  Election 
Cas.  785;  Beatty  v.  Currie,  Hodgins's  Elec- 
tion Cas.  47;  Jarman  v.  Meredith,  Hodgins's 
Election  Cas.  214. 

Treating  Is  Not  Corrupt  when  not  carried  on 
to  any  greater  extent  than  was  at  all  times  the 
custom  of  the  person  treating.  Cameron  v. 
McDougall,  12  U.  C.  L.  J.  N.  S.  14,  Hodgins's 
Election  Cas.  376.  See  also  Blue  v.  Arkell, 
Hodgins's  Election  Cas.  769. 

Nor  is  treating  corrupt  when  done  simply  in 
compliance  with  a  custom  of  the  county. 
Beatty  v.  Currie,  Hodgins's  Election  Cas.  47; 
Stewart  v.  Macdonald,  Hodgins's  Election 
Cas.  625;  Treleaven  v.  Gould,  1  Ont.  Election 
Cas.  I.  Nor  when  all  present  at  a  place  where 
voters  are  wont  to  congregate  are  treated, 
without  reference  to  which  side  they  support 
or  how  they  vote.  Miles  v.  Roe,  1  Ont.  Election 
Cas.  41. 

See  also  as  to  what  treating  is  or  is  not  cor- 
rupt, Buchner  v.  Currie,  Hodgins's  Election 
Cas.  187;  Paget  v.  Fauquier,  1  Ont.  Election 
Cas.  197;  Bedford  v.  Phelps,  1  Ont.  Elec- 
tion Cas.  128;  Treleaven  v.  Gould,.  1  Ont. 
Election  Cas.  I;  Boardman  v.  Scott,  Hodg- 
ins's Election  Cas.  362:  Cunningham  v. 
Hagar,  1  Ont.  Election  Cas.  88;  Rhoder  v. 
McKenzie,  1  Ont.  Election  Cas.  250;  Jarman 
v.  Meredith,  Hodgins's  Election  Cas.  214; 
Hunter  v.  Lauder,  Hodgins's  Election  Cas. 
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Receiving  Treat.  —  The  weight  of  authority  seems  to  be  in  favor  of  the  view 
that  the  receiving  of  a  treat  by  a  candidate  or  his  agent  during  the  hours  of 
polling  is  a  corrupt  practice  which  will  avoid  the  election.1 

American  Doctrine.  —  In  Kansas  and  Massachusetts  it  has  been  held  that  an 
election  would  not  be  set  aside  because,  while  it  was  pending,  a  candidate 
furnished  money  to  a  third  person  to  be  used  in  procuring  drinks  of  spirituous 
liquors  with  the  intent  of  facilitating  his  election,  it  not  having  been  shown 
that  any  elector  or  election  officer  was  paid  or  promised  anything  for  doing 
any  act  as  such  elector  or  election  officer.2  But  in  Massachusetts  it  has  been 
held  bribery  to  treat  voters  on  condition  of  their  voting  for  a  particular  can- 
didate.3 

(12)  Betting  on  Result.  —  It  is  bribery  to  make  a  wager  with  a  voter  as  to 
the  result  of  an  election  with  the  intention  of  thereby  inducing  or  influencing 
him  to  vote  for  the  candidate  on  whose  election  he  has  bet.4 

(13)  Payment  for  Use  of  Undue  Influence.  —  It  is  bribery  to  promise  or 
give  the  wife  of  a  voter  a  present  on  consideration  of  her  inducing  her  hus- 
band to  vote  for  a  certain  candidate  or  preventing  his  voting  at  alh5 

(14)  Hiring  Rooms.  —  It  is  not  bribery  or  a  corrupt  practice  for  a  candi- 
date to  hire  a  room  or  rooms  from  a  voter  for  committee  or  other  meetings 
connected  with  the  election,  unless  there  be  an  intention  to  influence  the 
voter's  choice  thereby.6 

(15)  Offer  to  County  of  Buildings  or  Property  to  Secure  Removal  of  County- 
seat.  —  It  is  not  bribery  at  a  county-seat  election  to  offer  to  donate  buildings, 
property,  or  any  other  conveniences  to  the  county  in  order  to  secure  the 
removal  of  the  county-seat  to  a  certain  place.  So  long  as  the  advantages 
offered  are  for  the  benefit  of  the  county  at  large,  and  not  of  the  individual 
voter  or  other  persons  having  the  power  of  choosing,  they  are  a  proper  sub- 
ject for  consideration  in  making  a  choice.7 

(16)  Gifts  or  Payments  After  Election.  —  Where  a  gift  of  money  or  other 
valuable  thing  is  made  after  the  election  to  a  voter  who  has  voted  for  a  can- 
didate, without  a  prior  promise  express  or  implied,  it  will  not  constitute 
bribery  unless  there  has  been  a  corrupt  expectation  raised  from  the  circum- 

52;  McRae  v.  Smith,  Hodgins's  Election  Cas.  4.  Betting  With  Voters  to   Influence  Votes 

252;   Bussell  v.  Barber,  Hodgins's  Election  Bribery.  —  Allen  v.  Hearn,  1  T.  R.  56;  Hen- 

Cas.   283;    McCaskill   v.   Paxton,  Hodgins's  derson  v.  Guillet,  10  Can.  Sup.  Ct.  Rep.  635; 

Election   Cas.  304;  Cameron  v.  McDougall,  Pawling  v.  Rykert,  Hodgins's  Election  Cas. 

Hodgins's  Election  Cas.  376,  12  U.  C.  L.  J.  N.  489.    See  also  Decovv  v.  Wallace,  Hodgins's 

S.  14;  Re  North  Victoria  Election,  37  U.  C.  Q.  Election  Cas.  660. 

B.  234,  11  U.  C.  L.  J.  N.  S.  163;   Farwell  v.  5.  Present  to  Wife  in  Consideration  of  Influ- 

Brown,  Hodgins's  Election  Cas.  420.  encing  Husband.  —  Treleaven  v.  Gould,  I  Ont. 

Presumption  of  Intent. —  In  Cunningham  v.  Election  Cas.  1;  Harris  v.  Barber,  11  U.  C.  L. 

Hagar,  1  Ont.  Election  Cas.  88,  it  was  held  J.  N.  S.  273. 

that  the  fact  that  an  agent  of  a  candidate,  6.  Hiring  Rooms  from  Voter  Not  Necessarily 

during  the  polling  hours,  violated  the  provi-  Bribery.  —  Rennick  v.  Cameron,  8  U.  C.  L.  J. 

sions  of  the  law  forbidding  the  sale  or  gift  of  N.  S.  113;  Stewart  v.  Macdonald,  Hodgins's 

liquor  at  any  time  during  the  day,  furnished  Election  Cas.  625,  11  U.  C.  L.  J.  N.  S.  19. 

ground  for  a  conclusive  presumption  that  the  Circumstances  Showing  Intention  to  Bribe. — 

act  was  done  with  an  intent  of  corruptly  influ-  Engaging  twenty-seven  public  houses  within 

encing  the  election.  one  mile  of  the  polls,  and  paying  to  the  pro- 

1.  Receiving  Treat  a  Corrupt  Practice. —  prietors  from  ten  to  twenty  guineas  each,  when 
Boardman  v.  Scott,  Hodgins's  Election  Cas.  they  were  not  used  for  any  legitimate  purpose, 
302;  McGee  v.  Wigle,  11  U.  C.  L.  J.  N.  S.  247;  was  held  to  be  bribery.  New  Windsor  Case, 
Christie  v.  Stock,  Hodgins's  Election  Cas.  343.  15  L.  T.  N.  S.  105. 

Contra,  Adamson  v.  Bell,  Hodgins's  Election  7.  Offer  of  Advantages  to  County  in  Order  to 

Cas.  179.  Secure  Removal  of  County-seat  Not  Bribery. — 

2.  Treating  Not  Bribery  Per  Se.  —  Moonlight  Neal  v.  Shinn,  49  Ark.  227;  Douglass  v.  Baker 
v.  Bond,  17  Kan.  351;  Hubbardstown's  Case,  County,  23  Fla.  419;  Dishon  v.  Smith,  10  Iowa 
Cush.  El.  Cas.  (Mass.)  383;  Sanford  v.  Alford,  212;  Hawcs  v.  Miller,  56  Iowa  395;  State  v. 
Cush.  El.  Cas.  (Mass.)  45.  Elting,  29  Kan.  397;  Hall  v.  Marshall,  80  Ky. 

3.  Treating  on  Condition  of  Voting  for  Particu-  552;  Wells  v.  Taylor,  5  Mont.  202;  Bcham  v. 
lar  Candidate  Bribery. —  Fuller's  Case,  Cush.  Ghio,  75  Tex.  87;  Roby  v.  Carter,  6  Tex.  Civ. 
El.  Cas.  (Mass.)  346.  App.  295l  Island  County  v.  Babcock,  17  Wash. 
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stances  of  the  case.1  Nor  will  the  payment  of  traveling  expenses  and  for  loss 
of  time  made  after  the  vote  was  cast  constitute  bribery  where  such  payment 
had  not  been  promised  before.3 

Presumption.  —  Where  there  is  a  gift  of  the  same  sum  of  money  to  a  large 
number  of  persons  after  the  election  is  over,  the  presumption  will  be  that  it 
is  in  fulfilment  of  an  implied  agreement  or  a  corrupt  expectation.3 

(17)  Evidence.  — A  charge  of  bribery  or  the  offer  of  a  bribe,  being  in  the 
nature  of  a  criminal  charge,  must  be  established  by  the  most  clear  and  satis- 
factory evidence.4 

2.  Undue  Influence  —  a.  EFFECT  ON  ELECTION. — At  common  law,  and 
generally  by  statute,  an  election  may  be  avoided  where  it  was  carried  by  an 
organized  system  of  undue  influence  of  any  kind.5 

b.  What  Constitutes  Undue  Influence  —  (1)  In  General.  —  It  is  undue 
influence  to  impede,  prevent,  or  interfere  with  the  free  exercise  of  the  franchise 
of  a  voter,  by  any  fraudulent  device  or  contrivance.6  The  rule  as  to  undue 
influence  must  not,  however,  be  construed  to  prohibit  all  attempts  to  influence 
voters,  for  there  may  be  much  influence  brought  to  bear  which  is  not  undue.7 
Thus  a  candidate  may  appeal  to  distinguished  public  services  rendered  by 
him,  or  to  his  business  and  the  employment  of  his  capital  as  being  a  benefit 
to  the  community.8 


438.  For  a  full  treatment  of  this  subject  see 
the  title  County-seat,  vol.  7,  p.  1041. 

1.  Gifts  or  Payments  After  Election.  —  Dub- 
lin's Case,  Fal.  &  Fitz.  El.  Cas.  204;  Cross  v. 
McCraney,  Hodgins's  Election  Cas.  736; 
Rhoder  v.  McKenzie,  I  Ont.  Election  Cas.  250. 

2.  Worcester's  Case,  1  K.  &  O.  El.  Cas.  248. 

3.  Circumstances  Raising  Presumption  of  Cor- 
ruption. —  Hartford's  Case,  1  Peckw.  El.  Cas. 
184;  Berwick's  Case,  1  Peckw.  El.  Cas.  401; 
Durham's  Case,  Bar.  &  Arn.  El.  Cas.  201. 

4.  Evidence  Must  Be  Clear  and  Satisfying.  — 
McCaskill  v.  Paxton,  Hodgins's  Election  Cas. 
304;  Gibbs  v.  Wheler,  Hodgins's  Election 
Cas.  785. 

Evidence  of  Offer  of  Bribe.  —  In  the  Cheltenham 
Case,  1  O'Mal.  &  H.  El.  Cas.  66,  Martin,  B.,  said 
that  where  an  offer  to  bribe  is  charged  "  the 
evidence  required  should  be  stronger  than  in 
respect  to  bribery  itself;  itought  to  be  made  out 
beyond  all  doubt;  because  when  two  people 
are  talking  of  a  thing  which  is  not  carried  out, 
it  may  be  they  honestly  give  their  evidence, 
but  one  person  may  have  understood  what  was 
said  by  another  differently  from  what  he  in- 
tended." Quoted  in  Cameron  v.  Maclennan, 
Hodgins's  Election  Cas.  612.  See  also  Wigan 
Case,  1  O'Mal.  &  H.  El.  Cas.  192;  Rennick  v. 
Cameron,  Hodgins's  Election  Cas.  70;  Hunter 
v.  Lauder,  Hodgins's  Election  Cas.  52. 

The  courts  have  repeatedly  held  a  charge  of 
an  offer  to  bribe  not  established  where  one 
party  thereto  affirmed  and  the  other  denied  the 
same.  Cook  v.  Broder,  Hodgins's  Election 
Cas.  205;  Scott  v.  Cox,  Hodgins's  Election 
Cas.  274;  Cross  v.  McCraney,  Hodgins's  Elec- 
tion Cas.  736;  McKay  v.  Glen,  Hodgins's 
Election  Cas.  751;  Ironside  v.  Orton,  Hodg- 
ins's Election  Cas.  579.  See  also  Cameron  v. 
McDougall,  Hodgins's  Election  Cas.  376. 

Nor  is  a  charge  of  several  offers  to  bribe 
sustained  where  each  offer  is  testified  to  by 
one  witness  only,  and  all  are  denied  under 
oath  by  the  person  alleged  to  have  made  them. 
Rennick  v.  Cameron,  Hodgins's  Election  Cas. 
70;  White  v.  Murray,  Hodgins's  Election  Cas. 


710;  Starratt  v.  Miller,  Hodgins's  Election 
Cas.  458. 

In  Buchner  v.  Currie,  Hodgins's  Election 
Cas.  187,  the  court  held  charges  of  attempted 
bribery  to  be  not  established  where  none  of 
the  witnesses  in  support  of  the  charges  bore  a 
good  character. 

5.  Undue  Influence  Will  Avoid  Election.  — 
Bradford  Case,  1  O'Mal.  &  H.  El.  Cas.  40; 
Drogheda  Case,  1  O'Mal.  &  H.  El.  Cas.  269; 
Galloway  Case,  1  O'Mal.  &  H.  El.  Cas.  56. 

6.  What  Constitutes  Undue  Influence  —  Abduc- 
tion. —  Gibbs  v.  Wheler,  Hodgins's  Election 
Cas.  785.  In  this  case  two  agents  of  one  can- 
didate took  a  voter  with  them  to  an  island, 
saying  that  they  would  get  back  in  time  for 
him  to  vote.  After  staying  on  the  island 
some  time  the  two  agents  went  off  in  the  boat 
in  which  they  had  come  and  left  the  voter 
there,  with  the  intention  that  he  should  not  be 
able  to  get  back  in  time  to  vote.  It  was  held 
that  the  agents  were  guilty  of  undue  influ- 
ence, although  the  voter  did  in  fact  return  in 
time  to  vote,  having  been  sent  for  by  the 
opposite  party. 

7.  All  Influence  Is  Not  Undue.  —  Bradford 
Case.  1  O'Mal.  &  H.  El.  Cas.  40;  Windsor 
Case,  1  O'Mal.  &  H.  El.  Cas.  6;  Galway  Case, 
1  O'Mal.  &  H.  El.  Cas.  307. 

In  Miller  v.  Starratt,  12  U.  C.  L.  J.  N.  S. 
193,  reversing  Starratt  v.  Miller,  Hodgins's 
Election  Cas.  458,  it  was  held  that  it  was  not 
undue  influence  for  a  candidate  to  state  at  a 
public  meeting  that  he  would  have  the  patron- 
age of  the  government  as  to  the  laying  out  of 
money  on  roads  or  the  appointment  of  over- 
seers, whether  he  were  elected  or  not,  and  that 
he  would  endeavor  to  prevent  the  sending  up 
of  strangers  to  superintend  the  work  on  the 
roads. 

8.  Appeal  to  Business  or  Employment  of  Capitol. 

—  Scott  v.  Cox,  Hodgins's  Election  Cas.  274. 
In  this  case  the  court,  /Vr  Draper,  C.  J.  A.,  said: 
"  I  may  remark,  also,  that  I  am  not  disposed 
to  treat  what  a  candidate  may  say  in  public, 
to  the  assembled  electors,  before  or  during  an 
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(2)  As  Between  Landlord  and  Tenant.  —  A  landlord  may  properly  use  his 
influence  with  his  tenants  to  secure  their  votes  by  persuasion,1  but  putting 
out  a  tenant  or  threatening  to  do  so  in  order  to  secure  his  vote  is  undue  influ- 
ence.2 Conversely,  it  has  been  held  undue  influence  to  threaten  to  give  up 
a  pew  in  church  in  order  to  coerce  votes.3 

(3)  As  Between  Employer  and  Employee.  —  It  is  undue  influence  to  dis- 
charge or  threaten  to  discharge  employees  in  order  to  influence  their  votes.4 

(4)  As  Between  Customer  and  Tradesman.  —  It  has  been  held  that  threats 
to  withdraw  custom  amount  to  undue  influence-if  the  custom  is  of  any  consid- 
erable amount,  though  not  if  it  is  small.5 

(5)  Spiritual  Influence.  —  Spiritual  influence  is  not  undue  unless  the  rites 
of  the  church  are  refused,  or  threats  are  made  equivalent  to  such  refusal.6 

(6)  Undue  Influence  to  Secure  Nomination.  —  In  some  of  the  states  it  is 
made  an  offense  to  bribe  a  delegate  at  a  nominating  convention,  or  an  elector 
at  a  party  primary  election ;  but  in  the  absence  of  some  statutory  provision 
the  use  of  the  influence  of  officers  of  government  to  induce  the  party  to 
nominate  a  person  as  their  candidate  will  not  constitute  such  undue  influence 
as  to  avoid  the  election.7 

3.  Other  Corrupt  Practices  —  a.  EFFECT  OF  —  (1)  On  Election.  —  An  elec- 
tion may  always  be  avoided  by  showing  that  its  result  has  been  produced  by 
corrupt  practices  of,  or  in  the  interest  of,  the  successful  candidate,  but  in 
Canada  an  election  will  not  be  set  aside  where  the  corrupt  acts  were  of  such  a 
trifling  nature  and  extent  that  the  election  could  not  have  been  affected 
thereby,  and  such  acts  were  done  without  the  knowledge  and  consent  of  the 
candidate.8    It  has  been  said,  however,  that  where  any  corrupt  practices  are 


election  contest,  as  furnishing  evidence  of 
offers  or  promises  to  corrupt  individuals.  An 
appeal  to  his  business  as  being  a  benefit  gen- 
erally to  the  community,  or  to  certain  classes 
of  it,  or  to  the  employment  of  his  capital  in  a 
manner  promoting  the  prosperity  of  the  con- 
stituency, if  honestly  and  truly  made,  is  no 
more  prohibited  by  the  law  than  an  appeal  to 
distinguished  public  services  would  be,  when 
a  man  is  fortunate  enough  to  have  them  to  ap- 
peal to.  It  is  against  the  personal  corruption 
of  individuals  that  the  law  has  been  provided, 
and  that  law  will  be  the  more  respected  if  it 
be  administered  in  a  spirit  of  wise  modera- 
tion." 

1.  Landlord  May  Endeavor  to  Persuade  Tenants. 

—  Galway  Case  1  O'Mal.  &  H.  El.  Cas.  307. 

2.  Putting  Out  Tenant  or  Threatening  to  Do  So. 

—  Norfolk  Case,  1  O'Mal.  &  H.  El.  Cas. 
240. 

3.  Threatening  to  Give  Up  Pew  in  Church.  — 

North  Allerton  Case,  I  O'Mal.  &  H.  El.  Cas. 
168. 

4.  Discharging  Employees.  —  Blackburn  Case, 
1  O'Mal.  &  H.  El.  Cas.  214;  Westbury  Case, 
1  O'Mal.  &  H.  El.  Cas.  51;  Norfolk  Case,  1 
O'Mal.  &  H.  El.  Cas.  240. 

5.  Threats  to  Withdraw  Custom.  —  North  Nor- 
folk Case,  1  O'Mal.  &  H.  El.  Cas.  241. 

6.  Spiritual  Influence  Not  Necessarily  Undue.  — 
Galway  Case,  1  O'Mal.  &  H.  El.  Cas.  307. 

7.  Influence  of  Government  Officers  on  Party 
Not  Undue,  So  as  to  Avoid  Election.  —  In  the 
case  of  Chalmers  v.  Manning,  48  Cong.  H. 
Rep.  1959,  a  contestce  sought  to  show  that 
there  was  such  interference  with  the  election 
and  the  canvass  leading  to  it,  by  the  executive 
departments  at  Washington  and  the  federal 
authorities  in  the  district,  as  to  make  the  elec- 
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tion  void.  The  report  of  the  committee,  which 
was  in  favor  of  the  contestant,  stated  that  a 
short  time  before  the  election  he  had  been  de- 
clared not  elected  to  a  seat  which  he  occupied 
in  the  forty-seventh  Congress  as  a  Democrat, 
and  that  up  to  that  time  he  had  for  years  been 
a  Democrat,  but  that  he  had  at  once  conferred 
with  leading  Republicans  at  Washington,  and 
with  members  of  the  administration,  and 
arranged  with  them  to  aid  them  in  securing 
the  support  of  the  Republican  party  of  the  dis- 
trict, in  which  he  did  not  then  reside.  The 
committee  reported  that  it  was  fairly  proved 
that  he  had  the  active  aid  of  the  departments 
at  Washington  and  their  subordinates  in  the 
district  in  the  work  of  securing  the  support  of 
the  Republican  party  organization  in  his  can- 
vass. The  report,  while  deprecating  the  use 
of  federal  patronage  for  such  purposes,  said 
that  it  could  not  be  said  that  the  election  of 
Chalmers  was  secured  by  such  undue  influt 
ence,  in  view  of  his  large  majority,  etc.,  bu- 
that  it  was  perhaps  more  instrumental  in 
making  him  the  candidate  of  the  Republican 
party  and  suppressing  other  aspirants  for 
party  support,  but  that  with  this,  in  the  opin- 
ion of  the  committee,  the  House  had  no  con- 
cern. 

8.  Election  Not  Avoided  When  Result  Not 
Affected  by  Corrupt  Practices.  —  Bedford  v. 
Phelps,  1  Ont.  Election  Cas.  128;  Rhoder  v. 
McKenzie,  1  Ont.  Election  Cas.  250;  Hobson 
v.  Morin,  1  Ont.  Election  Cas.  383;  Pawling 
v.  Rykert,  Modgins's  Election  Cas.  489;  Cun- 
ningham v.  Hagar,  1  Ont.  Election  Cas.  88. 
See  also  Holden  v.  Robertson,  Hodgins's  Elec- 
tion Cas.  539;  Reg.  v.  Reaume,  26  Ont.  Rep. 
460;  Patterson  v.  Stinson,  1  Ont.  Election  Cas. 
499. 
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shown  they  arc  prima  facie  sufficient  to  avoid  the  election,  and  those  who 
desire  to  sustain  the  same  must  affirmatively  show  that  such  practices  did  not 
affect  the  result.1 

(2)  On  Candidate.  —  The  penalty  of  disqualification  for  a  certain  length  of 
time,  imposed  by  the  Canada  law  upon  a  candidate  found  guilty  of  corrupt 
practices,  may  be  incurred  although  the  candidate  be  defeated  at  the  election 
where  the  corrupt  practices  are  committed.2 

(3)  On  Individual  Voter.  —  In  Canada  the  effect  of  bribery  or  corrupt  prac- 
tices by  an  individual  voter  is  to  disqualify  him  as  a  voter,  but  this  disqualifi- 
cation does  not  commence  until  he  is  found  guilty  of  such  corrupt  practice, 
and  there  is  no  relation  back,  so  that  a  person  may  be  a  qualified  voter 
although  he  has  been  guilty  of  corrupt  practices  at  the  election.3 

b.  What  Constitute  Corrupt  Practices  —  (1)  In  General. — The 
term  "  corrupt  practices  "  is  one  of  very  large  import.  It  has  been  defined 
to  mean  "  bribery  and  undue  influence,  treating,  personation,  and  other 
illegal  and  prohibited  acts  in  reference  to  elections."4 

(2)  Issuing  False  Circulars.  —  It  has  been  held  that  it  was  not  a  fraudulent 
device  for  the  agents  of  one  candidate  to  issue  a  circular  stating  that  it  had 
been  ascertained  on  good  authority  that  the  opposing  candidate  had  given  up 


1.  Burden  of  Proof  that  Result  Was  Not 
Affected.  —  Moss,  C.  J.,  in  Holden  v.  Robert- 
son, Hodgins's  Election  Cas.  539.  See  also 
Reg.  v.  Reaume,  26  Ont.  Rep.  460. 

2.  Defeated  Candidate  May  Be  Disqualified  by 
Corrupt  Practices.  —  Christie  v.  Stock,  Hodg- 
ins's Election  Cas.  343. 

3.  Disqualification  Does  Not  Relate  Back.  — 
Edwards  v.  Cook,  Hodgins's  Election  Cas. 
617,  10  U.  C.  L.  J.  N.  S.  232. 

What  Finding  as  to  Corrupt  Practices  Is  Suffi- 
cient to  Disqualify  Voter.  —  In  order  for  voters 
to  be  disqualified  on  account  of  corrupt  prac- 
tices they  must  be  found  to  have  been  guilty 
of  such  practices,  in  a  trial  to  which  they  are 
parties.  The  fact  that  an  election  has  been 
set  aside  on  account  of  corrupt  practices  by 
certain  persons  does  not  disqualify  them  from 
voting  at  another  election ,  for  the  report  of  the 
judge  as  to  their  corrupt  practices  is  not  an 
adjudication  against  them,  they  not  being  par- 
ties to  the  election  contest.  Bergin  v.  Mac- 
donald,  Hodgins's  Election  Cas.  647. 

4.  Definition  of  Corrupt  Practices.  —  Cameron 
v.  Maclennan,  Hodgins's  Election  Cas.  584, 
quoting  from  the  Dominion  Controverted  Elec- 
tions Act  of  1873. 

In  order  to  render  an  act  prohibited  under 
an  election  law  a  corrupt  practice,  so  as  to 
avoid  the  election,  it  must  have  been  done  in 
connection  with  or  in  reference  to  the  election. 
Flint  v.  Fitzsimmons,  Hodgins's  Election  Cas. 
139- 

In  Gorham  v.  Boultbee,  Hodgins's  Election 
Cas.  62,  Gait,  J.,  considered  that  the  illegal 
and  prohibited  acts  referred  to  as  corrupt  prac- 
tices, under  section  3  of  the  Controverted 
Elections  Act,  34  Vict.,  c.  3,  were  only  those 
included  in  sections  67  to  74  of  the  Act  of  32 
Vict.,  c.  31,  which  are  bribery,  hiring  of  teams 
to  convey  electors  to  the  polls,  and  undue  in- 
fluence. 

See  Stewart  v.  Macdonald,  Hodgins's  Elec- 
tion Cas.  625,  for  a  comparison  and  considera- 
tion of  the  various  election  laws  as  to  corrupt 
practices  and  their  consequences. 

A  Corrupt  Act  is  "an  act  done  by  a  man 


knowing  that  he  is  doing  what  is  wrong  and 
doing  it  with  an  evil  object."  Martin,  B., 
in  Bradford  Case,  1  O'Mal.  &  H.  El.  Cas. 
37- 

The  word  "  corruptly,"  in  reference  to  vio- 
lations of  the  election  law,  does  not  mean 
wickedly,  or  immorally,  or  dishonestly,  or 
anything  of  that  sort,  but  with  the  object  and 
intention  of  doing  that  which  the  legislature 
means  to  forbid.  Willes,  J.,  in  Cooper  v. 
Slade,  6  H.  L.  Cas.  746. 

Inducing  Aliens  to  Vote.  —  It  is  a  corrupt 
practice  to  induce  aliens  to  vote  at  an  election. 
Patterson  v.  Stinson,  1  Ont.  Election  Cas.  499. 

Inducing  False  Oath.  —  It  is  a  corrupt  prac- 
tice to  attempt  to  induce  a  voter  to  take  a 
false  oath  in  any  matter  where  an  oath  is  re- 
quired under  the  election  law.  It  was  so 
held  in  a  case  where  a  scrutineer  induced  a 
person  who  was  registered  as  a  farmer's  son 
to  take  the  oath  prescribed  for  farmers'  sons, 
although  the  voter's  father  had  died  before  the 
final  revision  of  the  voters'  list,  leaving  the 
voter  the  owner  of  the  property.  Walsh  v. 
Montague,  1  Ont.  Election  Cas.  529. 

Colorable  Appointment  as  Agent.  —  A  voter 
having  sold  the  property  by  virtue  of  which 
his  name  appeared  upon  the  voter's  list,  a 
clerk  of  a  candidate,  with  the  candidate's 
knowledge,  got  for  such  person  an  appoint- 
ment as  agent  at  another  poll,  merely  for  the 
purpose  of  enabling  him  to  vote  there  without 
taking  the  oath.  The  person  so  appointed 
went  to  the  polls  and  voted  without  taking  the 
oath,  and  came  away  without  performing  any 
of  the  duties  of  an  agent.  The  court  found 
that  the  appointment  as  agent  was  merely 
colorable,  and  that  the  candidate  did  not  ex- 
pect such  person  to  perform  any  of  the  duties 
of  agent;  nevertheless  it  was  held  by  the 
Court  of  Appeals  that  such  act  was  not  a  cor- 
rupt practice  within  the  statute.  Scott  v. 
Cox,  Hodgins's  Electisn  Cas.  274. 

It  is  not  a  corrupt  practice  to  appoint  a  voter 
as  an  agent  for  the  purpose  of  allowing  him 
to  vote  in  a  district  other  than  his  own.  Tre- 
leaven  v.  Gould,  I  Ont.  Election  Cas.  I. 
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all  hope  of  election,  and  was  procuring  his  supporters  to  vote  for  the  candi- 
date in  whose  behalf  the  circular  was  issued.1 

(3)  Hiring  Teams  or  Vehicles  to  Convey  Voters  to  Polls.  —  In  Canada  the 
weight  of  authority  seems  to  be  in  favor  of  the  view  that  the  hiring  of  teams 
or  vehicles  to  convey  voters  to  the  polls  is  a  corrupt  practice  which  will  have 
the  effect  of  avoiding  the  election.3  There  are  cases,  however,  which  hold 
that  the  hiring  of  teams  for  such  purposes  is  not  per  se  a  corrupt  practice 
when  the  amount  paid  therefor  is  fair  and  reasonable  and  does  not  amount  to 
bribery.3 

(4)  Tampering  with  List  of  Voters.  —  It  has  been  held  that  an  officer 
should  be  unseated  where,  before  the  polling  day,  he  participated  in  a  trans- 
action by  which  a  large  number  of  names  were  improperly  added  to  the  list  of 
voters,  in  the  absence  of  an  affirmative  showing  by  him  that  the  result  of  the 
election  was  not  affected  thereby.4 

(5)  Sales  of  Liquor  on  Election  Day.  —  Under  the  Canada  law  it  is  a  cor- 
rupt practice  to  keep  a  saloon  open  or  make  sales  or  gifts  of  liquor  during  the 
polling  day.5    It  has  been  held,  however,  that  such  acts,  in  order  to  constitute 


1.  Issuing  False  Circular,  —  Casey  v.  Ferris, 
11  U.  C.  L.  J.  N.  S.  328. 

2.  Hiring  Teams,  etc.,  a  Corrupt  Practice.  — 

Gibbs  v.  Wheler,  Hodgins's  Election  Cas.  785; 
Anderson  v.  Striker,  Hodgins's  Election  Cas. 
45;  Young  v.  Smith,  4  Can.  Sup.  Ct.  Rep.  494; 
Paget  v.  Fauquier,  I  Ont.  Election  Cas.  197; 
Belleau  v.  Dussault,  11  Can.  Sup.  Ct.  Rep.  133; 
Reid  v.  Drury,  I  Ont.  Election  Cas.  291;  Mc- 
Neil v.  Roome,  I  Ont.  Election  Cas.  465.  See 
also  Cross  v.  McCraney,  Hodgins's  Election 
Cas.  736;  Mottashed  v.  Read,  23  U.  C.  Q.  B. 
432. 

In  McNeil  v.  Roome,  1  Ont.  Election  Cas. 
465.  it  was  held  that  it  was  a  hiring  of  vehicles 
to  carry  voters  to  the  polls  where  an  agent  of 
a  candidate  used  for  that  purpose  carriages 
owned  by  a  partnership  of  which  the  agent 
was  a  member,  paying  half  price  for  them, 
under  an  agreement  between  him  and  his  part- 
ner that  either  of  them  who  used  the  carriages 
of  the  partnership  should  pay  half  price  there- 
for. 

Vehicle  Used  to  Convey  Voters  Without  Knowl- 
edge or  Consent  of  Candidate's  Agent.  —  Where 
several  teams  and  conveyances  are  hired  for 
lawful  purposes,  and  one  of  the  conveyances 
is  used  to  convey  voters  to  the  polls,  contrary 
to  the  driver's  instructions  and  without  the 
consent  of  the  agent  of  the  candidate,  this 
does  not  constitute  a  corrupt  practice.  Arm- 
strong v.  Crooks,  Hodgins's  Election  Cas.  97. 

Circumstances  Not  Constituting  a  Hiring.  —  In 
McRae  v.  Smith,  Hodgins's  Election  Cas.  252, 
one  Washington,  who  was  going  to  the  polls, 
asked  two  voters  to  go  with  him  and  vote  for 
a  certain  candidate,  saying  that  he  would  take 
them  and  bring  them  back  and  they  could  feed 
their  horses  and  have  dinner.  Having  sent 
his  foreman  off  on  some  business  with  one  of 
his  horses,  Washington  hired  from  one  of  the 
voters  a  horse  to  make  up  his  own  team  and 
paid  a  half  dollar  for  his  hire.  He  then  drove 
the  two  voters  to  the  polls,  and  later  the  two 
voters,  with  the  horses  and  sleigh,  returned  to 
Washington's  house  and  got  dinner.  It  was 
held  that  this  was  not  a  hiring  of  a  horse  to 
carry  voters  to  the  polls,  within  the  meaning 
of  the  provision  of  the  election  law  against 
corrupt  practices. 
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In  In  re  Brockville  Election,  32  U.  C.  Q.  B. 
132,  the  owner  of  a  team  carried  a  voter  sev- 
eral miles  to  the  polling  place  at  the  request  of 
the  agent  of  a  certain  candidate,  saying  that 
he  would  do  so  without  charge.  Some  time 
after  the  election  the  agent  gave  him  two  dol- 
lars as  payment  for  carrying  the  voter,  but  he 
received  it,  thinking  it  was  in  payment  for 
other  work,  not  connected  with  the  election, 
which  he  had  done  for  the  agent.  It  was  held 
that  even  if  the  payment  was  good  for  any  pur- 
pose, it  did  not  amount  to  a  corrupt  practice 
which  would  avoid  the  election,  as  there  had 
been  no  hiring  before  the  election,  and  there- 
fore nothing  to  which  the  agent's  act,  after 
his  authority  had  ceased,  could  relate* 
back. 

3.  Hiring  of  Teams  Not  a  Corrupt  Practice.  — 

Cameron  v.  Maclennan,  Hodgins's  Election 
Cas.  612;  Woodhouse  v.  O'Donohoe,  10  U.  C. 
L.  J.  N.  S.  248. 

4.  Effect  of  Tampering  with  Voters'   List.  — 

Reg.  v.  Reaume,  26  Ont.  Rep.  460.  In  this 
case  eighty  names  had  been  improperly  added 
to  the  voters'  list,  and  the  successful  candidate 
had  a  majority  of  sixty-six.  The  court,  per 
Boyd,  C,  said:  "  True  it  is  that  if  you  judge  by 
the  marks  in  the  polling  books,  only  some 
thirty-one  of  those  whose  names  were  illegally 
added  cast  votes,  yet  I  deprecate  that  arith- 
metical test  as  being  the  standard  by  which  to 
judge  under  section  175  of  the  Consolidated 
Municipal  Act,  1892,  55  Vict.,  c.  42  (0).  Hav- 
ing made  such  changes  contrary  to  law,  it  be- 
came the  duty  of  the  elected  candidate,  who 
was  privy  to  the  changes,  to  demonstrate  that 
the  result  of  the  election  was  not  affected 
thereby,  if  even  that  pcradventure  would 
suffice  to  relieve  from  the  consequences  of  this 
unwarrantable  proceeding.  But  upon  the 
present  evidence  no  one  can  say  how  these 
names  being  added  operated  on  the  voting 
constituency.  Even  the  returning  officer, 
when  questioned,  cannot  negative  the  injuri- 
ous results." 

5.  Keeping  Saloon  Open.  —  Ogilvie  v.  Raker, 
Hodgins's  Election  Cas.  199. 

Sales  or  Gifts  of  Liquor.  —  Pawling  v.  Rykert, 
Hodgins's  Election  Cas.  500;  Rykert  v. 
Ncelon,  12  U.  C.  L.  J.  N.  S.  161;  Farewell  v. 
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corrupt  practices,  must  be  clone  with  the  intent  to  influence  the  election.1 

(6)  Evidence.  —  The  courts  should  not  set  aside  an  election  nor  reject 
votes  on  account  of  corrupt  practices,  unless  the  evidence  is  such  as  to  estab- 
lish the  existence  of  such  corrupt  practices  beyond  reasonable  doubt.2 
A  strong  presumption  of  the  existence  of  corrupt  practices  is,  however,  raised 
by  the  existence  of  such  circumstances  as  that  an  agent  of  a  candidate  fails 
to  account  for  large  expenditures  made  by  him  during  the  election,3  or  that 
he  has  destroyed  all  the  accounts  and  records  of  the  election.4  On  the  trial 
•of  an  election  petition  it  is  proper  to  receive  evidence  of  corrupt  practices 
committed  by  persons  at  a  previous  election,  in  order  to  reject  their  votes.6 

4.  Corrupt  Practices  by  Agent  of  Candidate  —  a.  Responsibility  of  Can- 
didate FOR  Acts  OF  Agents.  —  It  is  well  settled  that  a  candidate  may  lose 
his  election  by  reason  of  corrupt  practices  committed  by  his  agents  and  in 
which  he  was  not  directly  concerned,6  but  in  order  that  a  candidate  shall 
become  disqualified  in  consequence  of  the  corrupt  practices  of  his  agent,  they 
must  have  been  committed  with  his  knowledge  and  consent,  express  or 
implied.7  The  conduct  of  a  candidate  in  wilfully  remaining  in  ignorance  of 
the  corrupt  practices  will  have  the  same  effect  as  actual  knowledge  on  his 
part.8  The  fact  that  a  candidate  fails  to  interfere  with  or  object  to  the  cor- 
rupt practices  of  his  agent,  when  he  has  an  opportunity,  may  raise  a  presump- 
tion of  his  assent  thereto.9 

Act  Solely  in  interest  of  Agent.  —  A  candidate  is  not  responsible  for  acts  done 
by  an  agent  solely  on  his  own  account  and  for  his  own  interest,  and  not  in 
the  interest  of  the  candidate.10 


Brown,  12  U.  C.  L.  J.  N.  S.  216,  Hodgins's 
Election  Cas.  420. 

The  prohibition  against  selling  or  giving 
liquor  to  voters  does  not  extend  merely  to  sell- 
ing or  giving  them  liquor  in  the  municipality 
in  which  they  are  entitled  to  vote,  but  extends 
to  the  selling  or  giving  liquor  within  the  limits 
of  any  municipality  within  which  a  poll  is 
being  held,  no  matter  to  whom  the  sale  or  gift 
is  made.  Farewell  v.  Brown,  12  U.  C.  L.  J. 
N.  S.  216. 

1.  No  Corrupt  Practice  Where  No  Intent  to  In- 
fluence Election.  —  Flint  v.  Fitzsimmons,  Hodg- 
ins's Election  Cas.  139,  also  reported  as  In  re 
Brockville  Election,  32  U.  C.  Q.  B.  132.  In 
this  case  the  sales  and  gifts  had  been  indis- 
criminate, one  person  giving  liquor  without 
charge  to  his  friends,  among  whom  were  sup- 
porters of  both  candidates,  and  another  person 
selling  liquor  near  the  polls  to  all  persons  in- 
differently. 

2.  Corrupt  Practices  Should  Be  Established  Be- 
yond Reasonable  Doubt.  —  Armstrong  v.  Crooks, 
Hodgins's  Election  Cas.  97;  Buchner  v.  Cur- 
rie,  Hodgins's  Election  Cas.  187;  Ironside  v. 
Orton,  Hodgins's  Election  Cas.  579. 

3.  Failure  to  Account  for  Expenditure.  —  Bel- 
leau  v.  Dussault,  11  Can.  Supreme  Ct.  Rep. 
133- 

4.  Destruction    of    Records    and   Accounts.  — 

Hunter  v.  Lauder,  Hodgins's  Election  Cas.  52. 

5.  Evidence  of  Corrupt  Practices  at  Previous 
Elections.  —  Bergin  v.  Macdonald,  Hodgins's 
Election  Cas.  647. 

6.  Candidate  May  Lose  Election  Through  Corrupt 
Practices  of  Agent.  —  Ritchie  v.  Cameron,  Hodg- 
ins's Election  Cas.  576;  Bedford  v.  Phelps,  I 
Ont.  Election  Cas.  128;  McGee  v.  Wigle,  11 
U.  C.  L.  J.  N.  S.  247;  Christie  v.  Stock,  11  U. 
C.  L.  J.  N.  S.  196,  affirmed  n  U.  C.  L.  J.  N.  S. 
296;  Snetzinger  v.  Mclntyre,  Hodgins's  Elec- 
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tion  Cas.  203;  Stratton  v.  O'Sullivan,  Hodg- 
ins's Election  Cas.  245 ;  Stewarts.  Macdonald, 
Hodgins's  Election  Cas.  625;  Bergin  v.  Mac- 
donald, Hodgins's  Election  Cas.  547;  Cunning- 
ham v.  Hagar,  1  Ont.  Election  Cas.  88. 

Acts  Contrary  to  Directions.  —  And  this  is  true 
although  the  corrupt  acts  of  the  agent  be 
beyond  the  scope  of  his  authority  and  contrary 
to  the  express  instructions  of  the  candidate. 
Paget  v.  Fauquier,  1  Ont.  Election  Case  197. 
See  also  Bedford  v.  Phelps,  I  Ont.  Election 
Cas.  128. 

7.  Candidate  Must  Have  Known  of  and  Con- 
sented to  Corrupt  Practices.  —  Flint  v.  Fitzsim- 
mons, Hodgins's  Election  Cas.  139;  Stewart 
v.  Macdonald,  Hodgins's  Election  Cas.  625; 
Rykert  v.  Neelon,  Hodgins's  Election  Cas. 
391;  Bergin  v.  Macdonald,  11  U.  C.  L.  J.  N.  S. 
81,  Hodgins's  Election  Cas.  647;  Reg.  ». 
Dewar,  26  Ont.  Rep.  512;  Hunter  v.  Lauder, 
Hodgins's  Election  Cas.  52;  Ironside  v. 
Orton,  Hodgins's  Election  Cas.  579;  Black  v. 
Plumb,  Hodgins's  Election  Cas.  568.  See  also 
Genereux  v.  Cuthbert,  9  Can.  Sup.  Ct.  Rep. 
102;  Rennick  v.  Cameron,  8  U.  C.  L.  J.  N. 
S.  113. 

8.  Wilful  Ignorance  of  Candidate.  —  Pritchard 
v.  Walker,  Hodgins's  Election  Cas.  560.  Thus, 
if  a  candidate  intrusts  his  agent  with  an  ex- 
cessive sum  of  money  and  requires  no  ac- 
counts from  him,  and  the  agent  uses  the  money 
corruptly,  knowledge  of  the  candidate  may  be 
presumed,  and  he  is  liable  for  the  corrupt 
practices,  even  though  he  has  directed  that 
none  of  the  money  be  improperly  used. 
Hunter  v.  Lauder,  8  U.  C.  L.  J.  N.  S.  17, 
Hodgins's  Election  Cas.  52. 

9.  Presumption  of  Assent. —  Pritchard  v. 
Walker,  Hodgins's  Election  Cas.  560. 

10.  Acts  of  Agent  for  His  Own  Benefit.  —  Rykert 
v.  Neelon,  Hodgins's  Election  Cas.  391;  Ren- 
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b.  Responsibility  of  Candidate  for  Acts  of  Subagents.  — A  can- 
didate is  responsible  not  only  for  the  acts  of  agents  appointed  directly  by  him, 
but  also  for  the  acts  of  subagents,  and  even  of  persons  acting  under  them.1 

c.  What  Will  Constitute  an  Agency.  —  It  is  impossible  to  lay  down 
any  precise  rule  as  to  what  will  or  will  not  constitute  an  agency,  for,  as  it  has 
been  truly  said,  the  result  of  all  the  cases  on  the  subject,  and  the  principle  to 
which  resort  must  ever  be  had,  is  that  the  question  is  one  of  fact  and  must  be 
decided  in  every  case  according  to  the  particular  circumstances  attendant 
upon  it.2  But  this  much  is  settled,  that  the  doctrine  as  to  the  proof  of 
agency  by  the  acts  and  conduct  of  the  person  claiming  to  be  an  agent  is  car- 
ried further  in  election  matters  than  in  civil  cases.3 


nick  v.  Cameron,  Hodgins's  Election  Cas. 
70. 

1.  Responsibility  for  Acts  of  Subagents.  —  Cimon 
■v.  Perrault,  5  Can.  Sup.  Ct.  Rep.  133;  Buch- 
ner  v.  Currie,  Hodgins's  Election  Cas.  187; 
Black  v.  Plumb,  Hodgins's  Election  Cas. 
568,  10  U.  C.  L.  J.  N.  S.  317;  Bergin  v.  Mac- 
•donald,  10  U.  C.  L.  J.  N.  S.  313;  Stewart  v. 
Macdonald,  11  U.  C.  L.  J.  N.  S.  19. 

It  seems  that  the  subagency  may  extend 
through  an  indefinite  number  of  persons. 
Black  v.  Plumb,  10  U.  C.  L.  J.  N.  S.  317,  Hodg- 
ins's Election  Cas.  569. 

2.  A  Question  of  Fact.  —  Patterson,  J.  A.,  in 
Bedford  v.  Phelps,  1  Ont.  Election  Cas.  128. 

3.  Circumstances  Showing  Agency.  —  In  the 
Wakefield  Case,  2  O'Mal.  &  H.  El  Cas.  102, 
it  was  said:  "  By  the  election  law  the  doc- 
trine of  agency  is  carried  farther  than  in 
other  cases.  A  wider  scope  has  been  given 
to  the  term  '  agency  '  in  election  matters, 
and  a  candidate  is  responsible  generally, 
you  may  say,  for  the  deeds  of  those  who, 
to  his  knowledge,  for  the  purpose  of  for- 
warding his  election,  canvass,  and  do  such 
other  acts  as  may  tend  to  promote  his  election, 
provided  that  the  candidate  or  his  authorized 
agent  have  reasonable  knowledge  that  those 
persons  are  acting  with  that  object." 

In  the  Taunton  Case,  21  L.  T.  N.  S.  169,  it 
was  held  that  when  a  political  association  of 
the  party  to  which  a  candidate  belongs  had 
circulated  addresses  and  papers  of  the  candi- 
date, it  would  be  presumed  that  it  was  done 
with  his  knowledge,  and  that  he  would  be  held 
responsible  for  the  illegal  acts  of  the  managers 
of  the  association. 

In  the  Boston  Case,  2  O'Mal.  &  H.  El.  Cas. 
161,  the  court  said:  "  The  law  says  that  if  a 
man  chooses  to  allow  a  number  of  people  to  go 
about  canvassing  for  him  —  generally  to  sup- 
port his  candidature,  to  issue  placards,  to  form 
a  committee  for  his  election,  and  to  do  acts  of 
that  sort  —  he  must,  to  use  a  colloquial  ex- 
pression, take  the  bad  with  the  good.  He 
cannot  avail  himself  of  these  people's  acts  for 
the  purpose  of  promoting  his  election,  and  then 
sit  quietly  by  and  let  them  corrupt  the  constit- 
uency." 

In  the  case  of  Brassard  v.  Langevin,  1  Can. 
Sup.  Ct.  Rep.  191,  the  court  said:  "  Decisions 
in  England,  the  election  law  of  which  is  iden- 
tical with  ours,  and  those  rendered  in  Ontario 
and  the  province  of  Quebec,  lay  down  the 
principle  that  every  person  who  in  good  faith 
takes  part  in  the  election  for  a  candidate  with 
his  consent  becomes  ipso  facto  an  agent  of  the 
candidate." 
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In  the  United  States,  as  well  as  in  England, 
when  any  person,  under  the  present  system  of 
affairs,  seeks  an  office  of  any  importance,  he 
does  it  by  asking  the  nomination  and  support 
of  a  political  party  having  an  organization  for 
the  purpose  of  securing  the  election  of  its  can- 
didates. This  party  makes  it,s  nomination, 
and,  to  elect  its  nominees,  it  works  through  its 
committees  and  officers,  who  are  its  agents; 
and  a  person,  by  becoming  a  candidate  of  the 
party,  impliedly  asks  the  assistance  of  the 
party  organization  acting  through  its  commit- 
tee, and  thus  constitutes  them  his  agents. 
Money  raised  is  disbuised  by  these  commit- 
tees, and  they  act  as  agents  of  the  party;  the 
candidate  employs  the  party,  but  he  is  rather 
to  be  regarded  as  the  servant  of  the  party  than 
its  employer.  If,  then,  the  individual,  being 
compelled  to  make  his  canvass  through  an 
organization,  is  made  to  suffer  for  the  illegal 
acts  of  the  party  managers,  it  may  be  an  indi- 
vidual misfortune  but  it  is  one  which  is  in- 
separable from  the  system;  and  no  idea  K>{ 
individual  hardship  should  be  allowed  to  in- 
terfere in  protecting  the  people  from  fraud, 
corruption,  and  violence,  and  maintaining  the 
purity  and  freedom  of  the  elective  franchise. 
This  doctrine  is  upheld  by  Mr.  Bushby,  who, 
with  good  reason,  distinguishes  between  the 
voluntary  organizations  and  regular  political 
organizations.  He  says:  "  If  a  committee  are 
bona  fide  volunteers,  and  not  selected  by  the 
candidate,  they  are  not  to  be  considered  as  his 
agents.  Stayleybridge  Case,  1  O'Mal.  &  H. 
EI.  Cas.  67;  Westminster  Case,  1  O'Mal.  &  H. 
El  Cas.  92.  But  if  they  are  persons  who  are 
intrusted  by  the  candidate  with  the  work  of 
carrying  out  his  election,  they  will  be  so 
considered.  Westminster  Case,  I  O'Mal.  & 
H.  El  Cas.  92;  Blackburn  Case,  1  O'Mal.  & 
H.  El  Cas.  200.  Again,  if  a  political  organ- 
ization is  formed  for  the  purpose  of  furthering 
the  election  of  a  candidate  of  a  certain  politics, 
and  it  appears  that  the  candidate  derived  a 
certain  degree  of  benefit  from  the  efforts  of  the 
association,  and  did  not  hold  them  off  or  re- 
pudiate them,  the  candidate  will  be  held  re- 
sponsible for  any  malpractices  they  may 
commit."  Bushby  on  Elections  120.  See 
also  McCaskill  v.  Paxton,  Hodgins's  Election 
Cas.  304;  Gibson  v.  Biggar,  Hodgins's  Elec- 
tion Cas.  577. 

Where  a  conservative  association,  with 
which  the  candidate  had  no  connection  what- 
ever, had  been  charged  with  the  registration 
of  voters,  and,  to  induce  voters  to  attend,  paid 
them  a  fee,  this  was  held  to  be  a  corrupt  prac- 
tice; and  also  that  the  sitting  member  was 
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d.  Responsibility  OF  Agent.  —  In  one  case,  where  an  election  was  set 
aside  for  corrupt  practices  by  an  agent,  the  court  made  an  order  imposing  a 
fine  and  disqualification  upon  such  agent.1  But  in  another  case  it  was  held 
that  the  election  court  had  no  authority  to  punish  any  person  other  than  a 
candidate  by  subjecting  him  to  disqualification.2 

XXII.  Remedies  in  Election  Cases — 1.  Quo  Warranto  —  a.  In  General. 
—  The  writ  of  quo  warranto  or  an  information  in  the  nature  of  quo  warranto 
was  the  common-law  remedy  for  ousting  a  person  usurping  a  public  office, 
and  was  practically  the  only  remedy  by  which  a  candidate  for  election  could 
contest  the  validity  of  his  opponent's  election  and  obtain  possession  of  the 
office.3 

b.  Character  of  Office  —  (i)  In  General. — An  office  such  as  can  be 
properly  tested  by  quo  warranto  or  an  information  in  the  nature  thereof  has 
been  defined  as:  "  A  public  position,  which  a  portion  of  the  sovereignty  of 
the  country,  either  legislative,  executive,  or  judicial,  attaches  for  the  time 
being,  and  which  is  exercised  for  the  benefit  of  the  public."  It  is  not  neces- 
sary that  the  office  should  have  been  created  by  royal  charter,  but  the  title  to 
an  office  created  by  act  of  Parliament  could  be  investigated.4  And  in  the 
United  States  it  is  generally  extended  to  all  public  offices  where  no  provision 
is  made  for  another  method  of  contest.5    It  applies  to  judicial  as  well  as 


responsible  for  the  acts  of  this  committee, 
although  he  had  no  connection  with  them  and 
was  ignorant  of  what  they  were  doing,  and  he 
was  unseated.  Taunton  Case,  I  O'Mal.  &  H. 
El.  Cas.  183.  And  see  Bristol's  Case,  P.  &  K. 
El.  Cas.  574;  Newry's  Case,  P.  &  K.  El.  Cas. 
151. 

On  grounds  similar  to  these  it  has  been  held 
that  when  the  clergy  of  a  particular  religious 
denomination  in  a  district  espouse  the  cause 
of  a  candidate,  and  that  candidate  acquiesces 
in  their  endeavors,  he  is  liable  for  the  acts  of 
every  one  of  the  clergy  so  acting  for  him. 
Limerick  Case,  I  O'Mal.  &  H.  El.  Cas.  263; 
Galway  Co.  Cas.,  2  O'Mal.  &  H.  El.  Cas.  53. 

See  also,  as  to  circumstances  held  to  consti- 
tute or  not  to  constitute  an  agency,  Gibbs  v. 
Wheler,  Hodgins's  Election  Cas.  785;  Cun- 
ningham v.  Hagar,  1  Ont.  Election  Cas.  88; 
Miles  v.  Roe,  1  Ont.  Election  Cas.  41;  Decow 
v.  Wallace,  Hodgins's  Election  Cas.  660;  Ber- 
gin  v.  Macdonald,  Hodgins's  Election  Cas. 
547,  10  U.  C.  L.  J.  N.  S.  313;  Farwell  v. 
Brown,  Hodgins's  Election  Cas.  420  ;  Casey  v. 
Ferris,  Hodgins's  Election  Cas.  387,  11  U.  C. 
L.  J.  N.  S.  328;  Boardman  v.  Scott,  Hodgins's 
Election  Cas.  362,  11  U.  C.  L.  J.  N.  S.  242; 
McCaskill  v.  Paxton,  Hodgins's  Election  Cas. 
304;  Jarman  v.  Meredith,  Hodgins's  Election 
Cas.  214;  Buchner  v.  Currie,  Hodgins's  Elec- 
tion Cas.  187,  11  U.  C.  L.  J.  N.  S.  273;  Cameron 
v.  Maclennan,  11  U.  C.  L.  J.  N.  S.  163,  37  U. 
C.  Q.  B.  234,  Hodgins's  Election  Cas.  671; 
Pritchard  v.  Walker,  10  U.  C.  L.  J.  N.  S. 
281;  Colter  v.  Glenn,  17  Can.  Sup.  Ct.  Rep. 
170,  1  Ont.  El.  Cas.  572;  Paget  v.  Fauquier,  I 
Ont.  Election  Cas.  197;  Rennick  v.  Cameron, 
Hodgins's  Election  Cas.  70;  Beatty  v.  Currie, 
Hodgins's  Election  Cas.  47;  Stratton  v.  O'Sul- 
livan,  Hodgins's  Election  Cas.  245;  Bedford  v. 
Phelps,  1  Ont.  Election  Cas.  128;  7n  re  West 
Huron  Election,  1  Ont.  Rep.  433;  Armstrong 
v.  Crooks,  Hodgins's  Election  Cas.  g7;  Gor- 
ham  v.  Boultbee,  Hodgins's  Election  Cas.  62; 
Hunter  v.  Lauder,  Hodgins's  Election  Cas. 
52;  Gibson  v.  Biggar,  Hodgins's  Election  Cas. 
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577;  O'Callaghan  v.  Flesher,  Hodgins's  Elec- 
tion Cas.  269;  Cross  v.  McCraney,  Hodgins's 
Election  Cas.  736;  Walsh  v.  Montague,  I  Ont. 
Election  Cas.  529;  Richmond  v.  Willoughby, 
1  Ont.  Election  Cas.  434;  Hobson  v.  Morin, 
1  Ont.  Election  Cas.  383;  Reid  v.  Drury,  1  Ont. 
Election  Cas.  291;  Treleaven  v.  Gould,  1 
Ont.  Election  Cas.  I. 

1.  Agent  Punished  for  Corrupt  Practices.  — 
Empey  v.  Kerr,  Hodgins's  Election  Cas.  537. 

2.  Court  Cannot  Subject  Person  Not  a  Candidate 
to  Disqualification.  —  Hopkins  v.  Oliver,  11  U. 
C.  L.  J.  N.  S.  161. 

3.  Quo  Warranto.  —  Griebel  v.  State,  111  Ind. 
369;  Tarbox  v.  Sughrue,  36  Kan.  225;  State  v. 
Hamilton  County,  39  Kan.  85. 

4.  Character  of  Office.  —  Darley  v.  Reg.,  12  CL 
&  F.  520. 

5.  California.  —  People  v.  Holden,  28  Cal. 
123. 

Illinois.  —  People  v.  Galesburg,  48  111.  485. 

Massachusetts.  —  Sudbury  -v.  Stearns,  21 
Pick.  (Mass.)  148. 

Mississippi.  —  Newsom  v.  Cocke,  44  Miss. 
352,  7  Am.  Rep.  686. 

Missouri.  —  Bowen  v.  Hixon,  45  Mo.  340. 

New  Jersey.  —  State  v.  Passaic  County,  25 
N.  J.  L.  354- 

New  York.  —  People  v.  Van  Slyck,  4  Cow. 
(N.  Y.)  297. 

ATortk  Carolina.  —  Saunders  v.  Gatling,  81 
N.  Car.  298. 

Texas.  —  State  v.  Owens,  63  Tex.  261;  Wil- 
liams v.  State,  69  Tex.  368. 

Mayor.  —  In  Buck  man  v.  State,  34  Fla.  48,  it 
was  held  that  the  circuit  courts  had  jurisdic- 
tion to  inquire,  by  quo  warranto,  into  the 
legality  of  the  election  of  a  person  to  the  office 
of  mayor  of  a  city  organized  under  the  general 
laws,  and  the  city  or  town  council  had  no 
power,  by  any  action  it  might  take  in  reference 
to  such  election,  to  deprive  the  courts  of  their 
jurisdiction. 

By  the  charter  of  the  city  of  Gadsden,  a 
mayor  is  required  to  be  elected  by  the  people. 
Section  14  provides  that  no  person  shall  hold 
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executive  offices,1  and  also  to  military  offices,2  but  will  not  lie  when  the 
office  is  a  mere  employment.3 

The  Magnitude  of  the  Office  does  not  affect  the  question ;  though  where  it  is  a 
petty  one,  and  of  little  importance,  the  court  may  decline  to  grant  leave  to  file 
the  information.4 

(2)  Legislative  Office  —  In  General.  —  Neither  in  England  nor  in  the 
United  States  are  there  many  offices  of  the  legislative  character  which  can  be 
said  to  be  within  the  reach  of  a  quo  warranto.  About  the  only  officers  of  this 
kind  are  members  of  the  city  councils;  the  legislatures  of  the  various  states, 
both  houses  of  Congress,  and  the  English  Parliament  being  the  sole  judges 
of  the  election  returns  and  qualification  of  their  members;  and  where  a  legis- 
lative body  has  adjudged  a  person  to  be  entitled  to  a  seat,  a  court  has  no 
jurisdiction  in  quo  warranto  to  oust  him.5 

City  Councils.  —  Where,  by  the  statute,  the  common  council  is  made  the 
final  judge  of  the  election  and  returns  of  its  members,  this  operates  to  divest 
the  jurisdiction  of  the  courts  in  such  cases.6  But  where  the  law  provides  only 
that  the  council  shall  be  the  judge  of  the  election  of  its  members,  the  authorities 
are  in  conflict  as  to  whether  such  jurisdiction  is  exclusive.7 

(3)  Presidential  Electors.  —  In  1877  it  was  held  by  a  district  court  in  Flor- 
ida that  the  courts  of  that  state  had  jurisdiction  to  test  the  right  to  the  office 


the  office  who  has  not  resided  in  the  city  one 
year  preceding  the  election.  Section  16  pro- 
vides "  that  any  election  under  this  act  may 
be  contested  in  the  same  manner  as  is  now,  or 
may  hereafter  be,  provided  by  the  laws  of  this 
state  for  the  contest  of  elections  of  judge  of 
probate,  as  far  as  the  same  will  apply  to  con- 
tests under  this  act."  Code,  §  3177  provides 
that  the  validity  of  no  election  which  may  be 
contested  under  this  code,  can  be  tried  by  quo 
warranto.  It  was  held  that,  as  the  right  to 
contest  the  election  of  the  mayor  of  Gadsden 
was  not  conferred  by  the  code,  but  was  con- 
ferred alone  by  the  special  charter  of  the  city, 
it  was  not,  therefore,  brought  within  the  pro- 
visions of  section  3177;  and  that  such  an  elec- 
tion could  be  contested  in  proceedings  in  the 
nature  of  quo  warranto  on  the  ground  of  the 
alleged  nonresidence  of  the  mayor  elect.  State 
v.  Elliott,  (Ala.  1898)  23  So.  Rep.  124. 

1.  Judicial  Offices. —  U.  S.  v.  Lockwood,  1 
Pin.  (Wis.)  359;  State  v.  Taylor,  15  Ohio  St. 
137;  State  v.  Harmon,  31  Ohio  St.  250;  Grant 
v.  Chambers,  34  Tex.  573. 

But  in  Alabama,  where  the  legislature  was 
the  proper  body  to  appoint  to  a  judicial  office, 
it  was  held  that  the  Supreme  Court  had  no 
power  to  inquire  into  the  constitutionality  of 
the  appointment  of  a  judge  by  the  legislature. 
State  v.  Paul,  5  Stew.  &  P.  (Ala.)  40. 

2.  Military  Offices.  —  State  v.  Brown,  5  R.  I. 
I ;  Com.  v.  Small,  26  Pa.  St.  31;  Miller  v. 
Utter,  14  N.  J.  L.  84.  But  where  there  is  a 
special  military  court  or  tribunal,  having  ex- 
clusive jurisdiction  over  questions  arising 
under  the  militia  laws  of  the  state,  it  is  held 
that  this  remedy  cannot  be  used.  State  v. 
Wadkins,  1  Rich.  L.  (S.  Car.)  42. 

3.  Mere  Employment.  —  In  re  Fox,  4  Jur.  N. 
S.  410;  Bradley  v.  Sylvester,  25  L.  T.  N.  S. 
459;  State  v.  Champlin,  2  Bailey  L.  (S.  Car.) 
220. 

4.  Magnitude  of  Office.  —  Anonymous,  1  Bar- 
nard, K.  B.  279.  In  Ally. -Gen.  v.  Barstow,  4 
Wis.  567,  the  court  held  that  this  was  no  inter- 
ference by  the  judiciary  with  the  executive 
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department  of  the  government;  that  there  was 
a  plain  distinction  between  the  office  and  the 
person  claiming  to  fill  it;  and  that  the  question 
before  the  court,  and  of  which  it  had  jurisdic- 
tion, was  whether  the  respondent  was  the 
governor  or  was  usurping  the  functions  of  the 
office;  and  that  the  court  could  sit  and  decide 
upon  the  rights  of  the  contestant  to  the  office 
of  governor,  and  give  judgment  against  one 
and  in  favor  of  another,  without  breaking 
down  or  disturbing  the  executive  department 
of  the  government. 

5.  State  v.  Tomlinson,  20  Kan.  692. 

6.  City  Councils.  —  Selleck  v.  South  Norwalk 
40  Conn.  359;  Com.  v.  Garrigues,  28  Pa.  St. 
9,  70  Am.  Dec.  103;  Com.  v.  Leech,  44  Pa.  St. 
332;  Com.  v.  Henszey,  81*  Pa.  St.  101. 

7.  In  the  cases  of  the  People  v.  Metzker,  47 
Cal.  524,  and  McVeany  v.  New  York,  I  II un 
(N.  Y.)  35,  it  was  held  that  this  jurisdiction 
was  exclusive.  But  the  contrary  view  was  held 
in  State  v.  Fitzgerald,  44  Mo.  425;  Echols  v. 
State,  56  Ala.  131;  and  State  v.  Kempf,  69 
Wis.  470. 

And  in  State  v.  Dowlan,  33  Minn.  536,  the 
court  was  equally  divided. 

Where  there  had  been  no  ordinance  passed 
to  provide  for  the  trial  of  cases  before  the 
council,  it  was  held  in  Iowa  that  the  person 
could  resort  to  the  statutory  contest.  State  v. 
Funck,  17  Iowa  365.. 

In  State  v.  Johnson,  17  Ark.  407,  it  was  held 
that  an  ordinance  for  determining  the  method 
of  contesting  elections  of  members  of  the 
council  could  be  passed  after  the  election  had 
been  held. 

General  Statute  Washington,  c.  6  §  634,  pro- 
vides that  the  city  council  shall  judge  of  the 
qualification  of  its  members,  and  of  all  election 
returns,  and  determine  contested  elections  of 
all  city  officers.  Code  Proc,  §  679,  provides  for 
the  filing  of  an  information  when  any  person 
usurps  or  unlawfully  holds  or  exercises  any 
public  office.  Const.,  §  6,  art.  4,  provides  that 
the  superior  court  shall  have  original  jurisdic- 
tion in  all  cases  and  of  all  proceedings  in 
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of  presidential  elector,  in  a  suit  by  the  state  upon  the  relation  of  a  private 
individual,  when  the  attorney-general  of  the  state  refused  to  file  the  informa- 
tion.1 But  in  South  Carolina  it  was  held  that  the  state  court  had  no  jurisdic- 
tion in  a  suit  by  the  state,  upon  the  ground  that,  while  the  elector  was 
appointed  by  the  state,  in  performing  the  duties  of  his  office  he  acted  under 
the  authority  conferred  by  the  Constitution  of  the  United  States ;  and  it  was 
intimated  that  if  the  state  court  had  any  jurisdiction  in  the  matter  it  could 
only  exercise  it  when  the  suit  was  brought  by  the  United  States.* 

c.  When  Brought.  —  The  writ  or  information  in  quo  warranto  tests  the 
right  of  the  respondent  at  the  time  the  information  is  filed,  and  not  his  right 
to  take  the  office  in  the  future.  The  proceeding  cannot  therefore  be  brought 
until  after  the  commencement  of  the  term.3  And  a  claim  by  a  person  that 
he  is  entitled  to  an  office,  without  any  attempt  to  exercise  it,  will  not  be  suffi- 
cient ground  for  the  writ.4  Taking  the  oath  of  office  is  a  sufficient  evidence 
of  user,  although  the  oath  is  defective ;  5  but  a  claim  to  be  allowed  to  take 
the  oath  will  not  be  treated  as  a  user.6 

In  the  United  States  leave  to  file  an  information  will  not  ordinarily  be 
granted  when  the  term  will  necessarily  expire  before  the  suit  can  be  deter- 
mined.7 But  when  there  has  been  an  erroneous  judgment  in  favor  of  the 
respondent,  it  may  be  reversed  in  the  appellate  court,  though  no  judgment 
of  ouster  will  be  allowed.8 

d.  What  May  Be  Tested  in  Quo  Warranto.  —  The  eligibility  of  a 
party  to  hold  an  office  to  which  he  has  been  elected  may  be  tested  in  this  pro- 
ceeding.9 

Qualification  of  Voters.  —  And  also  the  qualifications  of  voters  are  subjects  of 
inquiry.10 


which  jurisdiction  shall  not  have  been  by  law 
vested  exclusively  in  some  other  court.  It 
was  held  that  as  the  clause  of  section  634  did 
not  exclusively  attempt  to  oust  the  superior 
court  of  jurisdiction  in  such  cases,  it  was  sim- 
ply a  cumulative  remedy.  State  v.  Morris,  14 
Wash.  262. 

1.  Report  of  Electoral  Commission,  p.  58. 

2.  State  v.  Bowen,  8  S.  Car.  400. 

3.  Commencement  of  Office.  —  People  v.  Mc- 
Cullough,  11  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)  129. 

4.  Tancred,  Quo  War.  34;  Rex  v.  Whitwell, 
5  T.  R.  85;  R.  v.  Ponsonby,  Sayer  245. 

5.  Taking  Oath,  of  Office.  —  Rex  v.  Harwood, 
2  East  177;  Rex  v.  Tate,  4  East  337;  People 
v.  Callaghan,  83  111.  128. 

6.  Rex  v.  Whitwell,  5  T.  R.  85. 
In  State  v.  Meek,  129  Mo.  431,  a  sufficient 

user  was  held  to  be  shown  by  the  facts  that 
the  defendant,  in  his  answer,  claimed  that  he 
was  elected  school  commissioner,  that  he  ac- 
cepted the  commission  duly  issued,  that  he 
took  the  oath  of  office,  thereafter  demanded 
the  books  and  other  effects  of  the  office,  and 
that  he  subsequently  furnished  the  county 
court  with  a  list  of  the  names  of  persons  from 
whom  to  select  persons  to  act  as  a  board  of 
examiners. 

7.  Expiration  of  Office  Before  Possible  Termina- 
tion of  Action.  —  Morris  v.  Underwood,  19  Ga. 
559;  People  v.  Sweeting,  2  Johns.  (N.  Y.)  184; 
State  v.  Jacobs,  17  Ohio  143;  Com.  v.  Reigart, 
14  S.  &  R.  (Pa.)  216;  State  v.  Schnierle,  5 
Rich.  L.  (S.  Car.)  299. 

But  in  North  Carolina  it  was  held  that  an  in- 
formation may  be  filed  after  the  expiration  of 
the  term,  where  the  conviction  is  necessary  to 


invalidate  the  acts  of  the  officers,  if  such  acts 
were  of  public  concern,  and  intended  to  confer 
rights  on  others.  Button  v.  Patton,  2  Jones 
L.  (47  N.  Car.)  124,  62  Am.  Dec.  194. 

8.  State  v.  Taylor,  12  Ohio  St.  130. 
In  Hunter  v.  Chandler,  45  Mo.  452;  Com.  v. 

Smith  45  Pa.  St.  59,  and  State  v.  Pierce,  35  Wis. 
93,  it  was  held,  that  when  the  action  had  been 
brought  within  the  term,  the  case  might  be 
tried,  although  the  term  had  expired. 

9.  Eligibility  to  Office.  —  State  v.  Gardner,  43 
Ala.  234;  People  v.  Curtis,  1  Idaho  753;  State 
v.  Beecher,  15  Ohio  723;  State  v.  Meek,  129 
Mo.  431;  Roane  v.  Matthews,  (Miss.  1897)  21 
So.  Rep.  665. 

In  Alabama  it  was  held,  that  where  a  person 
who  was  properly  qualified  was  eligible  to 
hold  the  office  at  the  time  he  was  elected,  and 
was  legally  elected,  and  duly  inducted  into  the 
office,  he  could  not  be  ousted  by  a  quo  warranto 
proceeding  for  things  subsequently  happen- 
ing.   State  v.  Gardner,  43  Ala.  234. 

But  this  is  contrary  to  the  current  of 
authorities,  both  in  England  and  America. 
See  Rex  v.  Richardson,  1  Burr.  517;  Rex  v. 
Heaven,  2  T.  R.  772;  Reg.  v.  Blizard,  L.  R.  2  Q. 
B.  55;  Milward  v.  Thatcher,  2  T.  R.  Si;  Rex 
v.  Pateman,  2  T.  R.  777;  Rex  v.  Lawrence,  2 
Chit.  Rep.  371,  18  E.  C.  L.  371;  People  v. 
Mayvvorm,  5  Mich.  146;  State  v.  Beecher,  15 
Ohio  723*;  People  v.  Hanifan.  96  111.  420;  State 
v.  Dell  wood,  33  La.  Ann.  1229;  State  v.  West, 
33  La.  Ann.  1261. 

10.  Qualification  of  Voters.  —  Where  the  elect- 
ors are  indefinite  in  number,  and  do  not  exer- 
cise their  franchise  by  virtue  of  an  official 
position,  the  English  courts,  as  far  back  as  the 
time  of  Lord  Mansfield,  have  held  that  the 
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Canvassers'  Returns.  —  And  the  court  will  go  behind  the  returns  of  the  can- 
vassers of  the  votes  cast  at  an  election,  and  treat  their  return  as  prima 
facie  evidence  only  in  favor  of  the  incumbent  of  the  office.1  So  the  commis- 
sion will  be  treated  as  prima  facie  evidence  only  of  title  to  the  office.2 

Legality  of  Election  Tested.  —  Where  the  title  to  an  office  depends  upon  the 
question  of  the  legality  of  the  election,  the  proper  remedy  is  by  quo  warranto, 
and  it  cannot  be  settled  in  a  contested  election  proceeding.3 

Fraud.  —  And  so  the  election  may  be  attacked' on  the  ground  that  fraudu- 
lent ballots  were  cast  for  the  candidate  declared  elected.4 


qualifications  of  the  electors  migh'  be  ques- 
tioned in  this  proceeding.  Symmers  v.  Regem, 
2  Cowp.  503;  Rex  v.  Mein,  3  T.  R.  596. 

This  has  been  the  unquestioned  practice  in 
the  parliamentary  elections,  and  in  contests 
before  the  legislative  bodies  in  this  country; 
and  although  it  was  said  by  Judge  Cooley  in 
his  work  on  Constitutional  Limitations  (4th 
edition),  p.  792,  to  be  a  question  of  difficulty 
upon  which  there  was  very  little  judicial  au- 
thority, it  will  be  found,  by  an  examination  of 
the  cases,  that  the  practice  of  considering  this 
question  is  nearly  universal.  Griffin  v.  Wall, 
32  Ala.  149;  People  v.  Holden,  28  Cal.  124; 
Preston  v.  Culbertson,  58  Cal.  198;  Beards- 
town  v.  Virginia,  76  111.  34,  81  111.  541;  Dale 
v.  Irwin,  78  111.  170;  Dishon  v.  Smith,  10  Iowa 
212;  Vanderpoel  v.  O'Hanlon,  53  Iowa  246,  36 
Am.  Rep.  216;  People  v.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  141 ;  People  v.  Pease,  30  Barb. 
(N.  Y.)  588. 

Where  there  is  a  total  failure  to  comply  with 
a  law  making  registration  of  voters  an  essen- 
tial preliminary  to  an  election,  the  election  is 
invalidated,  and  the  election  of  the  person  de- 
clared elected  may  be  contested  on  quo  war- 
ranto.   State  v.  Frazier,  9S  Mo.  426. 

1.  Going  Behind  Returns.  — ■  State  v.  Ander- 
son, 26  Fla.  240;  Davis  v.  Dawson,  90  Ga.  817; 
Patterson  v.  People,  65  111.  App.  651;  State  v. 
Buckland,  23  Kan.  259;  State  v.  Steers,  44  Mo. 
223;  People  v.  Cook,  8  N.  Y.  67,  59  Am.  Dec. 
451;  People  v.  Pease,  30  Barb.  (N.  Y.)  588; 
People  v.  Thacher,  55  N.  Y.  525,  14  Am.  Rep. 
312;  People  v.  Van  Slyck,  4  Cow.  (N.  Y.)  297; 
State  v.  Norton,  46  Wis.  332;  Atty.-Gen.  v. 
Ely,  4  Wis.  420;  Atty.-Gen.  v.  Barstow,  4  Wis. 
567. 

In  State  v.  Meilike,  81  Wis.  574,  it  was  held 
that  the  remedy  by  a  recount  is  not  exclusive, 
but  the  court  has  jurisdiction  in  quo  warranto 
proceedings  to  inquire  into  the  facts  and  go 
behind  the  returns  to  determine  the  right  to 
an  office. 

The  election  returns  from  a  polling  precinct 
to  the  board  of  canvassers  failed  to  show  for 
what  office  the  votes  cast  for  certain  candidates 
were  given,  whereupon  the  canvassing  board 
refused  to  consider  the  returns  from  that  pre- 
cinct. It  was  held  that  upon  quo  warranto  the 
Superior  Court  could  look  behind  the  precinct 
returns  to  ascertain  for  what  office  the  votes 
were  cast,  especially  when  it  was  admitted  in 
the  pleadings  that  the  relator  and  the  defend- 
ant were  competing  candidates  for  the  office  in 
dispute,  and  were  voted  for  as  such  at  the  va- 
rious polling  places  in  the  county.  De  Berry 
v.  Nicholson,  102  N.  Car.  465,  11  Am.  St.  Rep. 
767. 

Recount  of  Ballots.  —  In  People  v.  Londoner, 


13  Colo.  303,  it  was  held  that  the  constitu- 
tional provision  extending  the  right  at  the 
trial  of  "  election  contests  "  to  open  ballot 
boxes  and  to  examine  the  ballots  found 
therein,  did  not  forbid  the  exercise  of  that 
privilege  in  quo  warranto  proceedings. 

In  Davis  v.  State,  75  Tex.  420,  the  court  ap- 
pointed two  persons  to  open  the  ballot  boxes- 
and  to  make  a  recount  of  the  votes.  The 
respondent  at  the  time  resisted  the  motion, 
but  subsequently  withdrew  his  opposition. 
It  was  held  that  the  respondent  could  not  re- 
new his  objections  to  the  report  when  made  in> 
accordance  with  the  order  of  appointment. 

Election  Returns  Prima  Facie  Correct.  —  Where 
a  defendant,  in  an  action  of  quo  warranto 
against  him,  admits  in  his  answer  that  upon 
the  face  of  the  election  returns  the  plaintiff 
was  elected  to  the  office  in  dispute,  but  alleges 
that  the  returns  should  not  control,  because 
the  plaintiff  obtained  his  election  by  fraud  and 
illegal  votes,  yet,  if  the  defendant  fails  to  pro- 
duce any  testimony  supporting  his  answer, 
judgment  will  be  rendered  for  the  plaintiff 
upon  the  pleadings.  Brown  v.  Jeffries,  42 
Kan.  605. 

2.  State  v.  Steers,  44  Mo.  223;  State  v.  Vail, 
53  Mo.  97;  State  v.  Townsley,  56  Mo.  107; 
Hardin  v.  Colquitt,  63  Ga.  588. 

3.  Legality  of  Election. —  Ellingham  v.  Mount, 
43  N.  J.  L.  470;  State  v.  Douglas  County,  18 
Neb.  506;  State  v.  Kennon,  7  Ohio  St.  547; 
People  v.  Blake,  49  Barb.  (N.  Y.)  9;  Buckman- 
v.  State,  34  Fla.  48. 

Officers  of  a  town  were  elected  at  a  time  not 
authorized  by  the  act  of  incorporation.  The 
elections  were  fair,  and  subsequent  elections 
were  held  at  the  same  wrong  date.  No  cor- 
rupt intention  nor  disadvantage  to  the  town 
from  such  administration  of  its  officers  was- 
shown.  The  relator  claimed  no  right  to  cither 
of  the  offices  alleged  to  be  illegally  held.  It 
was  held  that  the  district  judge  had  the  dis- 
cretion to  deny  leave  to  file  the  information, 
for  the  reason  that  its  prosecution  would  be 
a  public  injury,  while  no  private  right  was 
sought  to  be  vindicated.  State  v.  Hoff,  88 
Tex.  297. 

4.  Fraud.  —  In  State  v.  Kcarn,  17  R.  I.  391, 
it  was  held  that  the  town  council  in  canvass- 
ing votes  under  the  provision  of  the  Public 
Statutes  of  Rhode  Island,  c.  no,  perform 
purely  a  ministerial  duty ;  and  in  quo  warranto 
proceedings,  it  appearing  that  enough  fraudu- 
lent ballots  were  cast  to  affect  the  result,  the 
court  rejected  such  fraudulent  ballots;  and,  it 
further  appearing  that  in  consequence  thereof 
the  respondent  did  not  receive  a  majority  of 
the  votes  cast,  a  judgment  of  ouster  was- 
entered  against  him. 
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e.  Effect  of  Statutory  Provision  for  Contest. — The  question 
whether  the  statutory  provision  for  contesting  elections  is  exclusive  of,  or 
cumulative  with,  the  common-law  remedy  by  quo  warranto,  depends,  of 
course,  upon  the  provisions  of  the  different  statutes;  in  most  jurisdictions  the 
courts,  following  the  general  rule  that  the  jurisdiction  of  the  courts  remains 
unless  it  appears  with  unequivocal  certainty  that  the  legislature  intended  to 
take  it  away,  have  held  that  the  remedy  by  quo  warranto  is  cumulative  with 
the  statutory  remedy  for  contesting  elections.1  In  other  jurisdictions,  how- 
ever, the  statutory  remedy  has  been  held  to  be  exclusive.2 


1 .  Statutory  Remedy  Cumulative  —  A labama.  — 
State  v.  Elliott,  (Ala.  1898)  23  So.  Rep.  124. 

California.  —  People  v.  Bingham,  82  Cal. 
238;  People  v.  Holden,  28  Cal.  124. 

Colorado.  —  People  v.  Londoner,  13  Colo. 
303;  Darrow  v.  People,  8  Colo.  417. 

Illinois.  —  Patterson  v.  People,  65  111.  App. 
651;  Snowball  v.  People,  147  111.  260. 

Indiana.  —  State  v.  Shay,  101  Ind.  39. 

Kansas.  — Tarbox  v.  Sughrue,  36  Kan.  225. 

Montana.  —  State  v.  Fransham,  19  Mont.  273. 

Nebraska.  —  State  v.  Matley,  17  Neb.  564; 
State  v.  Peacock,  15  Neb.  442;  Kane  v.  Peo- 
ple, 4  Neb.  509;  State  v.  Frazier,  28  Neb.  438; 
State  v.  Boyd,  31  Neb.  682;  State  v.  Stearns, 
11  Neb.  104. 

New  Jersey.  —  Convery  v.  Conger,  53  N.  J. 
L.  658. 

New  York.  —  People  v.  Hall,  80  N.  Y.  117; 
Dudley  v.  Mayhew,  3  N.  Y.  9. 

Oregon.  —  State  v.  McKinnon,  8  Oregon  493. 

Texas.  —  McAllen  v.  Rhodes,  65  Tex.  348. 

Washington.  —  State  v.  Morris,  14  Wash. 
262. 

Wisconsin.  —  State  v.  Meilike,  81  Wis.  574; 
State  v.  Kempf,  69  Wis.  470;  Atty.-Gen.  v. 
Barstow,  4  Wis.  567;  State  v.  Messmore,  14 
Wis.  115. 

Compare  State  v.  Stockwell,  7  Kan.  98;  State 
v.  Rahway,  33  N.  J.  L.  111. 

In  State  v.  Elliott,  (Ala.  1898)  23  So.  Rep. 
124,  wherein  it  was  held  that  the  election  of 
the  mayor  of  the  city  of  Gadsden  could  be 
contested  in  quo  warranto  proceedings  on  the 
ground  of  his  nonresidence,  the  court  said: 
"  It  seems  to  be  well  recognized  that  the  gen- 
eral rule  established  by  the  weight  of  author- 
ity is  that  a  special  remedy  given  by  statute 
for  the  contest  of  an  election  is  cumulative, 
and  not  exclusive  of  the  ordinary  jurisdiction 
of  the  courts,  unless  the  manifest  intention  of 
the  statute  be  to  make  such  special  remedy 
exclusive,  and  such  intention  must  be  mani- 
fested by  affirmative  words;  *  *  *  '  the 
principle  is  that  the  jurisdiction  of  the  courts 
remains,  unless  it  appears  with  unequivocal 
certainty  that  the  legislature  intended  to  take 
it  away.'  " 

In  Parks  v.  State,  100  Ala.  634,  it  was  held 
under  Code  1886,  §  3177,  providing  that  "  the 
validity  of  no  election  which  may  be  contested 
under  this  code  can  be  tried  under  the  provi- 
sions of  this  chapter," — the  chapter  referred 
to  providing  for  quo  warranto  proceed- 
ings, —  that  where  the  code  has  provided 
for  contesting  certain  elections  on  certain 
grounds,  such  elections  cannot  be  contested 
in  quo  warranto  proceedings,  even  upon 
grounds  not  provided  for  in  the  code.  In  this 
case  the  contention  was   strenuously  urged 


that  the  provision  prohibiting  contests  in  quo 
warranto  applied  only  to  where  the  code  fur. 
nished  a  remedy  for  the  particular  grievances 
complained  of,  and  that  if  the  wrong  be  not 
included  in  the  special  grounds  of  contest, 
then  quo  warranto  would  lie.  See  also  David, 
son  v.  State,  63  Allen  432. 

In  People  v.  Holden,  28  Cal.  123,  it  was  held 
that  the  fact  that  a  provision  was  made  for  a 
cont-vt  did  not  prevent  a  suit  by  the  people  ia 
their  sovereign  capacity. 

Courts  of  Equity  —  Injunction.  —  Courts  of 
equity  have  no  inherent  jurisdiction  in  elec- 
tion cases,  and,  in  the  absence  of  special 
authority  conferred  on  such  courts,  an  injunc- 
tion to  restrain  the  board  of  canvassers  in  a 
municipal  election  from  canvassing  the  returns 
and  declaring  the  result  is  void.  Dickey  v. 
Reed,  78  111.  261. 

Effect  of  Constitutional  Power  Conferred  oa 
Courts. —  In  Convery  v.  Conger,  53  N.  J.  L. 
658,  ajfirjning  52  N.  J.  L.  417,  it  was  held  that 
Rev.,  c.  355,  §  100  et  sea.,  providing  for  the 
contest  of  elections  before  county  circuits,  was 
merely  cumulative  with  the  constitutional 
jurisdiction  given  the  Supreme  Court  in  quo 
warranto  proceedings,  and,  therefore,  was  not 
unconstitutional.  In  Conger  v.  Convery,  52 
N.  J.  L.  417,  the  court  cites  a  large  number  of 
New  Jersey  cases  in  which  the  validity  of  such 
statute  was  unquestioned.  See  also  Snowball 
v.  People,  147  111.  260. 

2.  Statutory  Remedy  Exclusive  —  United  States. 
—  Ames  v.  Kansas,  in  U.  S.  459. 

Arkansas.  —  Baxter  v.  Brooks,  29  Ark.  173. 

Connecticut.  —  State  v.  Lewis,  51  Conn.  113. 

Michigan.  —  Royce  v.  Goodwin,  22  Mich. 
496;  Lord  v.  Every,  38  Mich.  405. 

Missouri.  —  State  v.  Vail,  53  Mo.  97;  State 
v.  Mason,  77  Mo.  189. 

Nevada.  —  Garrard  v.  Gallagher,  11  Nev. 
382. 

Ohio.  —  State  v.  Harmon,  31  Ohio  St.  250; 
State  v.  Marlow,  15  Ohio  St.  114;  State  v. 
Berry,  47  Ohio  St.  232,  315;  Dalton  v.  State,  43 
Ohio  St.  652. 

Pennsylvania.  —  Com.  v.  Leech,  44  Pa.  St. 
332;  Com.  v.  Garrigues,  28  Pa.  St.  9,  70  Am. 
Dec.  103;  Com.  v.  Baxter,  35  Pa.  St.  263. 

Tennessee.  —  Hyde  v.  Trewhilt,  7  Coldw. 
(Tenn.)  5-9. 

In  State  v.  O'Brien,  47  Ohio  St.  464,  it  was 
held  that  while  under  Rev.  Stat.  Ohio,  §  1679, 
the  council  of  a  municipal  corporation  is  the 
exclusive  judge  of  the  election  of  its  own 
members,  quo  warranto  may  be  maintained 
against  a  person  who  assumes  the  exercise  of 
the  office  of  member  of  the  council  from  a 
ward  which  has  no  legal  existence  or  under 
an  election  held  without  lawful  authority. 
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Conclusiveness  of  Tribunal's  Action.  —  Where  a  statutory  tribunal  for  contest  of 
election  is  invested  with  power  to  hear  and  determine  questions  of  law  as  well 
as  of  fact,  it  has  been  held  that  its  acts  were  conclusive,  when  within  its  juris- 
diction.1 But  if  such  board  goes  outside  of  its  jurisdiction,  its  findings  do  not 
bind  the  courts.8 

/.  Parties  —  Plaintiff.  —  In  England,  the  proceedings  are  in  the  name 
of  the  sovereign ;  and  in  the  United  States,  in  the  name  of  the  state,  com- 
monwealth, or  people ;  and  they  may  be  brought  by  the  attorney-general 
in  his  official  capacity,  and  generally  by  the  prosecuting  attorney  of  the 
proper  county  in  the  local  court,  and  upon  his  own  relation  without  leave  of 
the  court ;  and  in  such  cases  it  is  considered  a  strictly  public  prosecution. 

Where  the  matter  is  one  which  is  of  private  as  well  as  public  right,  the 
proceedings  may  be  upon  the  relation  of  a  private  person  by  leave  of  the 
court,  and  may  be  prosecuted  for  the  purpose  of  testing,  not  only  the  right  of 
the  respondent,  but  also  that  of  the  relator  to  the  office;  and,  in  some  of  the 
states,  where  the  relator  claims  the  office,  he  may  file  the  information  upon  his 
own  relation,  as  a  matter  of  right,  without  joining  the  attorney-general  or  pros- 
ecuting  attorney.3 

Interest  of  Eelator.  —  Where  the  information  is  filed  on  the  relation  of  a 
private  person,  the  question  of  his  interest  in  the  office  is  a  matter  of 
importance;  and  the  authorities  are  not  entirely  in  harmony  upon  the  sub- 
ject.   It  may  be  stated,  as  a  general  rule,  that  no  information  can  be  filed, 


In  Steine  v.  Berry,  96  Ky.  63,  it  was  in- 
sisted that  the  manner  of  contesting  elections 
provided  for  by  a  city  charter,  under  statutory 
authority,  was  merely  cumulative,  and  the 
action  in  ordinary  in  lieu  of  the  writ  of  quo  war- 
ranto would  lie.  The  court,  however,  ad- 
judged that  the  statute  in  regard  to  contested 
elections  for  state  and  county  officers  was  ex- 
clusive and  that  when  a  mode  of  contest  is 
provided  in  a  city  charter  for  contesting  the 
election  of  city  officers,  it  excludes  any  other 
remedy. 

1.  Conclusiveness  of  Tribunal's  Action. —  Bat- 
man v.  Megowan,  I  Mete.  (Ky.)  533;  Com.  v. 
Jones,  10  Bush  (Ky.)  725;  State  v.  Lynch,  25 
La.  Ann.  267. 

In  Patterson  v.  People,  65  111.  App.  651,  it 
was  held  that  though  under  Rev.  Stat.,  c.  20, 
§  34,  providing  that  the  city  council  shall  be 
judge  of  the  election  and  qualification  of  its 
own  members,  the  decision  of  the  council  is 
conclusive  between  ihe  parties;  still  there  is  a 
distinction  between  a  proceeding  by  quo  war- 
ranto to  determine  whether  the  one  exercising 
the  functions  of  the  office  is  a  usurper  or  not, 
and  in  such  a  proceeding  the  decision  of  the 
city  council  in  a  previous  contest  is  not  con- 
clusive upon  the  court  on  the  question  of  the 
right  of  the  person  declared  elected  by  the 
council. 

In  State  v.  Morris,  14  Wash.  262,  it  was  also 
held  that  the  determination  of  a  city  council 
as  to  the  qualification  of  the  councilmen, 
under  a  statute  providing  that  the  city  council 
should  judge  of  the  qualification  of  its  mem- 
bers, merely  estalishes  a  prima  facie  right  in 
the  successful  party,  and  does  not  prevent  a 
subsequent  proceeding  by  quo  warranto  where 
the  council  has  not  passed  any  ordinance  or 
made  any  provision  for  the  carrying  on  or 
determining  of  such  contest. 

2.  Com.  v.  Jones.  10  Bush  (Ky.)  725. 

8.  Where  the  legality  of  the  appointment  of 
a  judge  in  a  territory  where  he  holds  his  office 
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under  the  law  of  the  United  States  is  to  be 
tested,  the  suit  should  be  brought  in  the  name 
of  the  United  States,  and  not  in  that  of  the 
territory.  Territory  v.  Lockwood,  3  Wall.  (U. 
S.)  236. 

Want  of  Eelator.  —  Where  the  action  is  begun 
by  the  attorney-general  or  the  prosecuting 
attorney  in  the  name  of  the  state,  the  fact  thai 
there  is  no  relator  named  does  not  make  a  de- 
fect of  parties  plaintiff,  and  the  mention  of  a 
name  of  any  person  as  relator  is  surplusage. 
Bartlett  v.  State,  13  Kan.  99;  State  v.  Hardie, 
1  Ired.  L.  (23  N.  Car.)  42;  Lake  v.  State,  18 
Fla.  501.  This  applies  only  when  no  judg- 
ment of  induction  is  asked.  State  v.  Hein- 
miller,  3S  Ohio  St.  101. 

Decision  of  Court  in  Granting  Leave.  —  Where 
the  information  is  applied  for,  the  question  of 
the  policy  of  the  prosecution  may  be  consid- 
ered, and  leave  may  be  refused  in  favor  of  a 
relator  who  is  estopped  by  his  own  conduct 
from  bringing  the  action.  State  v.  Lehre,  7 
Rich.  L.  (S.  Car.)  234;  Rex  v.  Mortlock,  3  T. 
R.  301;  Rex  v.  Payne,  2  Chit.  Rep.  369,  18  E. 
C.  L.  370.  Leave  will  also  be  refused  if  the 
relator  has  concurred  in  the  election  of  the  de- 
fendant, or  in  the  election  of  the  parties  from 
whom  the  defendant  claims  title.  Rex  v. 
Stacey,  1  T.  R.  I;  People  v.  Moore,  73  111. 
132;  Rex  v.  Slythe,  6  B.  &  C.  240,  13  E.  C.  L. 
156. 

It  has  been  held  in  Rhode  Island,  that,  after 
leave  has  once  been  granted  to  file  an  infor- 
mation on  the  relation  of  the  attorney-general, 
the  court  must  enforce  the  law,  and  has  no 
further  discretion  in  the  matter.  State  v 
Brown,  5  R.  I.  1. 

But  in  Pennsylvania  it  was  held  that  the 
practice  is  analogous  to  that  under  the  statute 
of  Anne,  and  the  matter  is  at  all  times  under 
the  control  of  the  court,  which  may  dismiss  the 
proceeding  if  it  appears  that  the  information 
has  been  improvidently  filed.  Gilroy  v.  Com, 
105  Pa.  St.  484. 
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unless  the  relator  has  at  least  the  interest  of  a  resident,  or  taxpayer,  of  the 
district.1  But  probably  the  weight  of  authority  would  be  in  favor  of  the 
view,  that  if  the  relator  was  a  voter,  or,  in  some  instances,  a  resident  and 
taxpayer,  of  the  district,  his  interest. would  be  sufficient ;  but  it  is  necessary 
to  examine  the  cases  in  detail,  to  find  the  interest  required  by  the  courts  of 
the  different  states.* 

Defendant.  —  It  has  been  held  that  where  two  school  directors  are  elected 
in  one  year  in  an  independent  district,  while  the  law  provides  for  the  elec- 
tion of  one  only,  it  cannot  be  said  that  either  is  legally  elected,  and,  there- 
fore, an  action  of  quo  warranto  will  lie  against  both  as  individuals  to  contest 
their  right  to  office,  without  making  the  district  or  its  incumbent  directors 
parties  to  the  proceedings.3 

Joinder  of  Parties.  —  Where  a  number  of  persons  have  joined  in  usurping 
the  same  joint  office,  one  information  can  be  filed  against  all  of  them;  but 
when  the  office  is  not  a  joint  one,  different  persons  cannot  be  made  defendants 
except  by  express  statutory  provisions;  4  nor  can  two  persons  join  as  relators, 


1.  Relator  Must  Have  Some  Interest.  —  Miller 
v.  Palermo,  12  Kan.  14;  Com.  v.  Lexington, 
etc.,  Turnpike  Road  Co.,  6  B.  Mon.  (Ky.)  397; 
Com.  -•.  Union  F.  &  M.  Ins.  Co.,  5  Mass.  230; 
Com.  v.  Burrell,  7  Pa.  St.  34;  Wright  v.  Allen, 
2  Tex.  158;  State  v.  Tuttle,  53  Wis.  45. 

2.  Sufficiency  of  Relator's  Interest.  —  In  Eng- 
land'it  was  held  that  an  inhabitant  of  a  borough 
was  competent  to  become  a  relator  against 
municipal  officers,  even  if  he  was  not  a  bur- 
gess. Rex  v.  Davies,  I  M.  &  R.  538;  Rex  v. 
Parry,  2  N.  &  P.  414,  6  Ad.  &  El.  810,  33  E.  C. 
L.  218;  Reg.  v.  Quayle,  11  Ad.  &  El.  508,  39 
E.  C.  L.  153;  Rex  v.  Hodge,  2  B.  &  Aid.  344, 
note. 

Colorado  —  In  People  v.  Londoner,  13  Colo. 
303,  it  was  held  that  one  possessing  the  statu- 
tory qualifications  of  "  freeholder,  resident, 
and  elector  "  (Code,  §  289)  was  not  disqualified 
from  acting  as  relator  in  quo  warranto  proceed- 
ings by  reason  of  his  having  been  the  oppos- 
ing candidate  for  the  office  in  question.  See 
also  Londoner  v.  People,  15  Colo.  557. 

In  Connecticut  and  Missouri  it  has  been  held 
that  a  citizen  and  taxpayer  has  such  an  inter- 
est in  the  due  administration  of  public  affairs 
as  will  entitle  him  to  be  relator  in  quo  war- 
ranto proceedings,  against  officers  of  the  city. 
State  v.  Martin,  46  Conn.  479;  Hinckley  v. 
Breen,  55  Conn.  119;  State  v.  Vail,  53  Mo.  97. 

In  Georgia  and  New  Jersey  it  was  held  that 
any  citizen  of  a  town  has  such  an  interest  in 
the  municipal  offices  as  to  qualify  him  to  be- 
come a  relator,  to  test  the  right  of  an  incum- 
bent to  the  office.  Churchill  v.  Walker,  68 
Ga.  681;  State  v.  Hammer,  42  N.J.  L.  435. 
See  also  Hardin  v.  Colquitt,  63  Ga.  588;  Col- 
lins v.  Huff,  63  Ga.  208. 

In  Davis  v.  Dawson,  90  Ga.  817,  it  was  held 
that  any  citizen  and  taxpayer  of  an  incorpo- 
rated city  has  such  an  "  interest "  (Code, 
§  3203)  in  the  office  of  alderman  as  would  au- 
thorize him  to  become  relator  in  quo  warranto 
proceedings  to  contest,  the  title  to  such  an 
office,  and,  therefore,  a  defeated  candidate  as 
a  citizen  and  taxpayer  could  become  relator 
in  such  case. 

In  Pennsylvania  it  was  held  that  any  citizen 
and  taxpayer  has  sufficient  interest  to  become 
a  relator,  to  test  the  right  of  a  tax  collector  to 
his  office,  Com.  v.  Philadelphia   County,  1 


802 


S.  &  R.  (Pa.)  383;  and  that  a  private  person 
might  file  an  information  against  the  mayor, 
or  against  a  councilman,  in  a  municipal  cor- 
poration, Com.  v.  Meeser,  44  Pa.  St.  341. 
See  also  Com.  v.  Keilly,  4  Phila.  (Pa.)  329,  18 
Leg.  Int.  (Pa.)  29.  But  in  the  same  state  it 
was  held  that  where  the  question  involved  is  a 
matter  of  public  right,  a  private  person  cannot 
prosecute  where  he  has  no  individual  griev- 
ance. Com.  v.  Cluley,  56  Pa.  St.  270;  Com.  v. 
McCarter,  98  Pa.  St.  607. 

New  York,  Nebraska,  Minnesota,  and  Ohio. — 
It  has  been  held  that  the  interest  of  the  re- 
lator must  be  greater  than  that  of  the  mass  of 
the  citizens.  Demarest  v.  Wickham,  63  N.  Y. 
320.  And  in  State  v.  Stein,  13  Neb.  529;  Bar- 
num  v.  Gilman,  27  Minn.  466,  it  was  held,  that 
a  private  person  cannot  become  a  relator  un- 
less he  makes  a  claim  to  the  office. 

And  in  State  v.  Taylor,  50  Ohio  St.  120,  it 
was  held  that  a  private  individual  may  bring 
quo  warranto  to  oust  the  defendant  from  public 
office  only  when  he  is  himself  a  claimant  to 
the  office. 

In  South  Carolina,  North  Carolina,  and  Mis- 
sissippi, the  action  must  be  brought  in  the 
name  of  the  state,  and  by  the  attorney-gen- 
eral, where  the  office  is  a  public  one.  Patter- 
son v.  Hubbs,  65  N.  Car.  119;  Loftin 
Sowers,  65  N.  Car.  251;  State  v.  Deliesseline, 
x  McCord  L.  (S.  Car.)  52;  Stale  v.  Schnierle, 
5  Rich.  L.  (S.  Car.)  299;  Harrison  v.  Greaves, 
59  Miss.  453. 

3.  State  v.  Simpkins,  77  Iowa  676. 

4.  Joinder  of  Parties  in  Same  Writ.  —  Symmers 
v.  Regem,  2  Cowp.  489. 

Comp.  Laws  Utah  1885,  £  3534,  provides  that 
"  when  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may 
be  brought  against  all  such  persons  in  order  to 
try  their  respective  rights  to  such  office  or 
franchise."  It  was  held  that  where  a  munici- 
pal ward  in  a  city  is  entitled  to  three  council- 
men,  one  action  may  be  brought  against  the 
three  persons  claiming  as  councilmen  from 
such  ward,  on  the  relation  of  the  persons 
rightfully  entitled  to  the  offices,  and  judgment 
in  favor  of  the  three  relators  may  be  entered 
against  the  three  defendants.  People  v.  Cohn, 
7  Utah  352. 

In  Com.  v.  Stevens,  168  Pa.  St.  5S2,  it  was 
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each  claiming  a  different  office,  held  either  by  one  or  two  defendants,  though 
the  duties  of  the  office  might  be  similar.1 

2.  Mandamus — a.  In  General.  —  The  writ  of  mandamus,  which  may  be 
said  to  be  a  "  command  issuing  from  a  common-law  court  of  competent 
jurisdiction,  directed  to  some  officer  or  body  of  officers  in  the  name  of  the 
sovereign,  the  people,  or  the  state,  requiring  the  performance  of  a  particular 
duty  therein  specified,  which  duty  results  through  the  official  station  of  the 
party  to  whom  the  writ  is  directed,  and  an  expressed  or  implied  command  of 
the  law,"  is  quite  often  made  use  of  as  a  means  of  remedying  certain  wrong.-, 
arising  out  of  elections.  The  scope  of  the  writ  is  not  so  broad  as  that  of  a 
quo  warranto,  nor  can  all  matters  be  determined  thereby  which  could  be 
settled  in  a  statutory  contest,  as  the  general  rule  that  the  writ  is  only  used  ti 
require  the  performance  of  a  ministerial  duty  which  it  is  the  duty  of  the 
respondent  to  perform,  or  to  compel  a  tribunal  having  judicial  discretion  to 
act  in  the  matter,  without  attempting  to  control  its  discretion,  applies,  of 
course,  where  the  writ  is  issued  as  a  remedy  for  election  wrongs.3  In  all! 
cases,  however,  where  the  law  imposes  a  purely  ministerial  duty  upon  an  elec- 
tion officer,  the  writ  of  mandamus  is  a  proper  proceeding  for  enforcing  the 
performance  of  such  duty.3 


held  that  under  Act  1836,  June  14,  §  8,  provid- 
ing that  "  if  it  shall  appear  to  the  court  or 
judge  *  *  *  that  the  several  rights  of  the 
different  persons  may  be  properly  determined 
by  one  writ,  it  shall  be  lawful  for  such  court 
or  such  judge  to  make  such  order  or  orders  for 
the  induction  or  addition  of  such  persons  into 
the  writ,  or  for  notice  to  such  persons  to  ap- 
pear and  take  defense,  as  shall  be  reasonable 
and  just,"  —  where  the  offices  in  controversy 
are  different,  but  the  title  of  the  incumbents  as 
to  all  of  them  depends  upon  the  same  election, 
and  a  decision  on  the  validity  of  that  election 
will  be  equally  conclusive  as  to  the  rights  of 
all,  the  controversy  as  to  all  of  the  offices  may 
be  determined  by  one  writ  of  quo  warranto. 

In  State  v.  Kearn,  17  R.  I.  391,  an  informa- 
tion of  quo  warranto  presented  against  all  the 
members  of  a  town  council  upon  a  common 
ground,  viz.,  the  illegality  of  the  election  un- 
der which  they  claim;d  office,  was  held  not  to 
be  subject  to  the  objection  that  there  was  a 
misjoinder  of  parties. 

1.  Rex  v.  Warlovv,  2  M.  &  S.  75. 

In  Ret;,  v.  VVhitehorn,  10  Mod.  65,  however, 
an  information  against  one  person  for  exercis- 
ing the  office  of  mayor,  and  against  others  for 
exercising  that  of  aldermen,  was  allowed. 
See  also  Com.  t,.  Stevens,  168  Pa.  St.  582. 

2.  In  Halloran  v.  Carter,  (Supreme  Ct.)  13 
N'.  Y.  Supp.  214,  where  the  statute  required 
the  common  council  to  determine  and  certify 
the  result  of  an  election,  and  further  provided 
that  they  should  be  the  judge  of  the  election 
and  qualification  of  their  own  members,  it  was 
held  that  mandamus  would  not  lie  to  compel 
them  to  seat  the  person  returned  by  the  in- 
spectors of  election  as  elected  a  member  of  the 
council,  as  the  action  of  the  council  in  passing 
upon  the  qualification  of  its  members  was  judi- 
cial and  not  ministerial.  See  also  Brennan  v. 
Beck,  (Supreme  Ct.)  13  N.  Y.  Supp.  216. 

When  to  Control  Judicial  Action. —  In  Taylor 
v.  Kolb,  100  Ala.  603,  where  the  statute  re- 
quired the  judge  of  probate,  sheriff  and  clerk 
to  appoint  three  inspectors  of  election,  and  de- 
clared that  two  of  the  appointees  should  be 


members  of  opposing  political  parties  if  prac- 
ticable, it  was  held  that  the  duties  so  imposed 
were  not  purely  ministerial,  but  required  judi- 
cial judgment,  discretion  and  consideration  of 
evidence,  and  that  mandamus,  therefore,  while 
it  would  lie  to  compel  them  to  act,  would  not 
lie  to  control  their  action. 

3.  Performance  of  Ministerial  Duties  —  Kansas, 
—  State  v.  Marston,  6  Kan.  524. 

Louisiana. — State  v.  Judge,  48  La.  Ann. 
847;  State  v.  Livandais,  48  La.  Ann.  827.  , 
Michigan.  —  Giddings  v.  Blacker,  93  Mich.  1. 
New  York.  —  People  v.  Schiellein,  95  N.  Y. 
124. 

Wisconsin.  — State  v.  Saxton,  n  Wis.  27. 
To  Compel  Reception  of  Vote.  —  In  People  v. 
State  Board  of  Canvassers,  129  N.  Y.  372,  the 
court  in  enumerating  the  ministerial  duties, 
the  performance  of  which  would  be  enforced 
by  mandamus,  gave  as  an  example  the  recep- 
tion of  votes  {citing  People  v.  Pease,  27  N.  Y. 
45;  People  v.  Bell,  119  N.  Y.  175;  Goetcheus 
v.  Maithewson,  61  N.  Y.  420);  the  court,  how- 
ever, said  that  if  upon  application  for  the 
mandamus  it  should  appear  upon  facts  not  dis- 
puted that  the  person  attempting  to  vote  was 
not  a  qualified  voter,  the  court  should  not  com- 
pel the  inspectors  to  take  his  vote  and  thus 
permit  the  voter  to  commit  a  crime  for  the  sole 
reason  that  the  law  made  it  their  duty  to  take 
the  vote. 

In  People  v.  Donovan,  63  Hun  (N.  Y.)  512, 
it  was  held  thai  mandamus  would  lie  to  com- 
pel an  inspector  of  election  to  permit  an  elector 
to  vote.  It  was  further  held  that  Laws  1842, 
c.  130,  §  4,  providing  that  no  civil  process  shall 
be  served  upon  an  elector  entitled  to  vote  on. 
the  day  on  which  the  election  shall  be  had, 
did  not  apply  —  the  writ  in  such  case  being 
intended  only  for  the  protection  of  the  elector; 
and  also  that  section  5  of  such  act,  providing 
that  no  court  shall  be  open  to  transact  any 
business  upon  an  election  day,  did  not  apply. 
It  was  also  further  held  that  a  writ  was  not 
void  because  it  was  scaled  upon  the  day  when 
the  statute  required  that  the  clerk's  office 
should  be  closed,  as  the  judge  having  power 
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b.  To  Whom  the  Writ  May  Issue.  —  Except  in  cases  where  the  writ  is 
sought  against  the  head  of  the  executive  department,  against  whom  the  writ 
will  not  generally  issue,  it  seems  to  be  immaterial  what  are  the  general  func- 
tions of  the  office  filled  by  the  person,  the  performance  by  whom  of  a  minis- 
terial duty  is  sought  to  be  enforced.1 


to  issue  the  writ,  which  required  the  seal  of 
the  clerk,  he  had  also  the  power  to  make  the 
writ  effectual  by  having  it  properly  sealed. 

Certifying  the  Result  of  Election.  —  In  Ex  p. 
Elliott,  33  S.  Car.  602,  it  was  held  that  the  writ 
of  mandamus  would  lie  to  compel  the  board  of 
canvassers  to  certify  to  the  secretary  of  state 
the  result  of  an  election  for  member  of  Con- 
gress. 

In  State  v.  Thrasher,  77  Ga.  671,  it  was  held 
that,  while  the  Supreme  Court  might  compel 
the  ordinary  to  declare  the  result  of  an  election 
held  under  Act  of  1885,  to  determine  whether 
or  not  the  sale  of  liquor  should  be  allowed,  it 
could  not  compel  him  to  declare  any  particular 
result,  nor  has  it  the  power  to  punish  the 
ordinary  for  a  contempt,  because  he  has  not 
declared  the  result  of  the  election  as  desired 
by  the  relator  in  the  application  for  man- 
damus. See  also  Steward  v.  Peyton,  77  Ga. 
668. 

Opening  and  Publishing  Election  Returns  by  the 
Speaker  of  the  House.  —  In  State  v.  Elder,  31 
Neb.  169,  it  was  held  that  mandamus  would 
lie  to  compel  the  speaker  of  the  House  to  open 
and  publish  the  returns  of  an  election  of  mem- 
bers thereof,  as  required  by  the  constitution, 
and  that  he  was  not  relieved  from  the  duty  of 
so  doing  by  a  resolution  of  the  House  direct- 
ing him  not  to  open  and  publish  the  returns 
until  after  the  trial  of  a  pending  contest. 

Approval  of  Official  Bond.  —  Officers  may  be 
compelled  by  mandamus  to  approve  the  bond 
of  an  officer  elected  when  it  is  sufficient  in  form 
and  the  securities  are  adequate;  and  in  such 
case  the  decision  of  the  canvassing  board  is 
conclusive  as  to  the  fact  of  the  relator's  elec- 
tion. State  v.  Chosen  Freeholders,  35  N.  J. 
L.  217;  State  v.  Falconer,  44  Ala.  696;  State 
v.  Ely,  43  Ala.  568. 

Administration  of  Oath  of  Office.  —  Where  the 
person  elected  to  an  office  must  take  the  oath 
of  office  before  officers  in  order  to  be  in  a  posi- 
tion to  claim  the  office,  such  officers  may  be 
compelled  by  mandamus  to  administer  the 
oath.  Rex  v.  Clarke,  2  East  75;  Reg.  v.  Here- 
ford 6  Mod.  309;  Rex  v.  Knapton,  2  Keb.  445; 
Ex  p.  Heath,  3  Hill  (N.  Y.)  43. 

This,  however,  does  not  create  any  title  for 
the  relator,  but  only  consummates  such  title 
as  he  may  already  have.  Rex  v.  Clarke,  2 
East  75- 

Consent  of  Persons  to  Assumption  of  Office.  — 

Where  the  consent  of  other  persons  is  neces- 
sary to  enable  a  person  to  perform  the  duties 
of  any  office  to  which  he  is  elected,  they  may 
be  compelled  by  mandamus  to  recognize  him 
as  such  officer  unless  they  are  the  final  judges 
of  the  election  to  the  office.  State  v.  McCul- 
lough,  3  Nev.  202;  Reg.  v.  Leeds,  11  Ad.  &  El. 
512,  39  E.  C.  L.  154;  Robinson  v.  Cheboygan 
County,  49  Mich.  321;  Doran  v.  De  Long,  48 
Mich.  552. 

Where  the  city  charter  made  the  council  the 
final  judges  of  the  election  of  the  aldermen,  it 
was  held  that  mandamus  would  not  lie  to  com- 


pel them  to  readmit  a  person  whom  they  had 
excluded  without  proper  hearing  on  the  mer- 
its. Cooley  v.  Fitz-Gerald,  41  Mich.  2;  Alter 
v.  Simpson,  46  Mich.  138. 

Fraud  in  Election.  —  It  has  been  held  that 
where  there  is  a  statutory  provision  for  con- 
testing an  election,  the  fact  that  there  was 
fraud  or  illegal  voting  at  the  election  was  no 
defense  to  a  writ  of  mandamus  to  compel 
the  election  officers  to  perform  ministerial 
duties  arising  therefrom.  State  v.  Stockwell, 
7  Kan.  98. 

But  where  no  such  provision  is  made,  it 
seems  that  any  defense  will  be  allowed  which 
would  show  that  an  election  was  illegal  or 
corrupt.  State  v.  Saxton,  11  Wis.  27;  State  v. 
Avery,  14  Wis.  122;  McWhirter  v.  Brainard,  5 
Oregon  426.  See,  however,  Leigh  v.  State,  69 
Ala.  261;  Clarke  v.  Rogers,  81  Ky.  43. 

Illegal  Elections.  —  And  the  fact  that  an  elec- 
tion was  not  authorized  by  law  may  be  a  de- 
fense where  an  officer  is  sued  to  compel  the 
performance  of  a  duty  enjoined  as  the  result 
of  an  election.  People  v.  Logan  County,  63 
111.  374;  People  v.  Cline,  63  111.  394. 

To  Compel  the  Hearing  of  Election  Contest.  — 
The  Local  Option  Act  of  1885  makes  it  the 
duty  of  the  ordinary  to  consolidate  the  returns 
and  decide  all  questions  and  contests  arising 
under  the  election  held  by  virtue  thereof. 
Where  the  ordinary  fails  to  do  so,  or  acts  un- 
fairly in  any  respect,  the  statute  further  pro- 
vides the  remedy  to  be  pursued.  It  was  held 
that  as  the  election  and  supervision  thereof  by 
the  ordinary  was  the  exercise  of  political  and 
police  powers  incident  to  legislative  and 
executive  government,  the  courts  had  no  jur- 
isdiction to  interfere  except  in  the  manner  pro- 
vided for  by  the  act  itself,  and,  therefore,  a 
writ  of  mandamus  to  compel  the  ordinary  to 
hear  a  contest  touching  such  election  would 
not  lie.    Scoville  v.  Calhoun,  76  Ga.  263. 

1.  Boards  of  Canvassers.  —  Clark  v.  McKenzie, 
7  Bush  (Ky.)  523;   Ellis  v.  Bristol  County,  2 
Gray  (Mass.)  370;  State  v.  Gibbs,  13  Fla.  55. 
County  Clerk.  —  People  z>.  Rives,  27  111.  242. 
Clerks  of  Court. —  Brower  v.  O'Brien,  2  Ind. 
423. 

Secretary  of  State.  —  State  v.  Lawrence,  3 
Kan.  95. 

Governor.  —  Many  cases  are  to  be  found  in 
which  it  is  held  that  the  governor  of  a  state 
cannot  be  compelled  by  mandamus  to  perform 
a  ministerial  duty.  Hawkins  v.  Governor,  I 
Ark.  570,  33  Am.  Dec.  346;  State  v.  Drew,  17 
Fla.  67;  People  v.  Bissell,  19  111.  22q,  6S  Am. 
Dec.  591;  People  v.  Yates,  40  111.  126;  People 
v.  Cullom,  100  111.  472;  Hovey  v.  State,  127 
Ind.  588,  22  Am.  St.  Rep.  663;  State  v,  War- 
moth,  22  La.  Ann.  1,  2  Am.  Rep.  712;  Den- 
nett, Petitioner,  32  Me.  510,  54  Am.  Dec.  602; 
People  v.  Governor,  29  Mich.  320,  IS  Am.  Rep. 
89;  Rice  v.  Austin,  19  Minn.  103,  iS  Am.  Rep. 
330  {overruling  Chamberlain  v.  Sibley,  4  Minn. 
309);  Pacific  R.  Co.  v.  Governor,  23  Mo.  353, 
66  Am.  Dec.  673;  State  v.  Fletcher,  39  Mo. 
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c.  To  Compel  Call  of  Election.  —  Where  it  is  the  duty  of  an  officer  or 
board  to  order  an  election  for  any  purpose,  and  they  neglect  or  refuse  to  do 
so,  they  may  be  compelled  to  make  the  order  by  a  writ  of  mandamus.1 

d.  To  Compel  Appointment  of  Officers.  —  Ordinarily  the  appointment 
of  election  officers  by  an  officer  or  board,  as  required  by  statute,  is  a  minis- 
terial duty  and  may  be  enforced  by  mandamus.2 

e.  To  Compel  Registration  of  Qualified  Voters.  —  Where  the  duty 
of  the  registrar  is  merely  ministerial,  he  may  be  compelled  by  mandamus  to 
enter  upon  the  registry  the  name  of  one  entitled  to  be  registered  who  has 
complied  with  the  statutory  conditions.3    But  if  the  board  is  authorized  by 


388;  State  Governor,  25  N.  J.  L.  333;  Hart- 
ran  ft  s  Appeal,  85  Pa.  St.  433,  27  Am.  Rep. 
667;  Maurar.  v.  Smith,  8  R.  I.  192,  5  Am.  Rep. 
564;  Jonesboro,  etc.,  Turnpike  Co.  v.  Brown, 
8  Baxt.  (Tenn.)  490,  35  Am.  Rep.  713. 

There  are,  however,  cases  to  be  found  in 
which  it  is  held  that  the  courts  possess  juris- 
diction to  compel  the  general  executive  of  the 
state  to  perform  an  act  which  is  purely  minis- 
terial in  its  nature.  Bonner  v.  State,  7  Ga. 
473;  State  v.  Towns,  8  Ga.  360;  Magruder  v. 
Swann,  25  Md.  173;  Groome  v.  Gwinn,  43 
Md.  572;  Cotten  v.  Ellis,  7  Jones  L.  (52  N. 
Car.)  545;  State  v.  Chase,  5  Ohio  St.  528. 

The  fact  that  there  are  persons  joined  with 
the  governor  in  the  performance  of  the  duties 
of  the  canvassing  board  will  not  render  him 
amenable  to  the  writ.  Dennett,  Petitioner,  32 
Me.  508,  54  Am.  Dec.  602. 

Compare  Gray  v.  State,  72  Ind.  567;  State  v. 
McKinley,  (C.  PI.)  28  Wkly.  L.  Bui.  (Ohio) 
337;  State  v.  Thayer,  31  Neb.  82. 

In  State  v.  Thayer,  31  Neb.  82,  a  writ  of 
mandamus  was  issued  against  the  governor, 
secretary  of  state  and  other  officers  to  compel 
them  to  meet  as  a  state  board  of  canvassers 
and  canvass  the  returns  transmitted  to  them 
as  required  by  statute. 

Opposing  Candidate.  —  In  Brower  v.  O'Brien, 
2  Ind.  423,  it  was  held  that  the  writ  may  be 
directed  to  the  opposing  candidate  when  the 
performance  of  a  ministerial  act  is  imposed 
upon  him  by  law. 

Time  of  Election.  —  In  State  v.  Pawtucket,  18 
R.  I.  350,  it  was  held  that  Pub.  Laws  of  Rhode 
Island,  c.  474,  §  16,  cl.  2  (March  27,  1S85,  the 
charter  of  the  city  of  Pawtucket),  gives  to  the 
board  of  aldermen  the  discretion  as  to  the  time 
of  the  new  election  in  case  of  a  failure  to  elect, 
and  this  discretion,  unless  abused,  is  not  re- 
viewable on  mandamus,  and  that,  where  after 
seven  successive  elective  meetings  and  failures 
to  elect,  the  ordering  in  June  of  another  elec- 
tion to  be  held  in  November,  the  time  for  hold- 
ing the  general  election,  was  not  so  clearly  an 
abuse  of  discretion  as  to  justify  the  interfer- 
ence of  the  court. 

1.  To  Compel  Call  of  Election  —  England. — 
Reg.  v.  Pembroke,  8  Dowl.  P.  C.  302. 

Florida.  —  McConihe  v.  State,  17  Fla.  238. 

Illinois.  —  People  v.  Fairbury,  51  111.  149. 

New  Jersey.  — State  v.  Rahway,  33  N.  J.  L. 
110., 

In  State  v.  Young,  (1  S.  Dak.  406,  it  was  held 
that  if  the  annual  election  has  not  been  called 
on  the  day  designated  in  the  village  charter, 
and  the  president  and  board  of  trustees  neg- 
lect to  call  an  election  upon  the  demand  of  an 
elector  of  such  village,  the  circuit  court  has 
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the  power  by  mandamus  to  compel  said  presi- 
dent and  trustees  to  call  such  an  election  and 
to  provide  the  necessary  ballots,  booths,  and 
judges  for  the  same. 

Lack  of  Funds  for  Election.  —  The  fact  that 
there  are  not  funds  enough  in  the  treasury  to 
pay  the  expenses  of  an  election  has  been  held 
not  to  be  a  sufficient  defense  to  an  alternative 
writ  to  compel  the  officer  whose  duty  it  was  to 
call  such  election.  Gibbs  v.  Bartlett,  63  Cal. 
117. 

Elections  to  Be  Called  on  Petition,  Signed  by 
Qualified  Voters.  —  In  State  v.  Eureka  County, 
8  Nev.  309,  where  the  statute  required  the  board 
of  commissioners  to  call  an  election  for  county 
officers  when  a  certain  number  of  qualified 
electors  of  the  county  petitioned  therefor,  it 
was  held  that  the  questions  whether  the  neces- 
sary number  of  electors  had  petitioned,  and 
whether  they  were  qualified  electors,  must  be 
determined  by  the  commissioners  acting 
judicially,  and,  therefore,  mandamus  would 
not  lie  to  compel  them  to  call  an  election. 

Mandamus  Directed  to  Governor.  —  In  People" 
v.  Cullom,  100  111.  472,  it  was  held  that  the 
governor  could  not  be  compelled  by  man- 
damus to  call  an  election.  This  seems  to  be 
based  upon  the  doctrine  which  prevails  in 
that  state,  that  the  courts  have  no  power  to 
coerce  the  head  of  the  executive  department 
of  the  government  by  mandamus.  People  v. 
Bissell,  19  111.  229,  68  Am.  Dec.  591;  People 
v.  Yates,  40  111.  126. 

2.  Mandamus  to  Compel  Appointment  of  Officers. 
—  Sudler  v.  Lankford,  82  Md.  142;  Matter  ot 
Manning,  71  Hun  (N.  Y.)  236;  Harkins  v. 
Cathey,  119  N.  Car.  649. 

This  is  not  always  the  case.  Particular 
statutes  may  be  such  as  to  call  for  the  exercise 
of  judicial  judgment  and  discretion. 

In  Taylor  v.  Kolb,  100  Ala.  603,  for  example, 
where  the  statute  required  the  judge  of  pro- 
bate, sheriff,  and  clerk  to  appoint  three  in- 
spectors of  election,  and  declared  that  two  of 
the  appointees  should  be  members  of  opposing 
political  parlies,  if  practicable,  it  was  held  that 
the  duties  so  imposed  were  not  purely  minis- 
terial, but  required  judicial  judgment  and  dis- 
cretion, and  consideration  of  evidence,  and 
that  mandamus,  therefore,  while  it  would  lie 
to  compel  them  to  act,  would  not  lie  to  control 
their  action. 

3.  Registration  of  Voters.  —  Davies  v.  Mc- 
Kecby,  5  Nev.  369.  See  also  People  v.  State 
Board  of  Canvassers,  129  N.  Y.  370,  where 
the  court,  as  an  example  of  the  ministerial 
duties  the  performance  of  which  would  be 
compelled  by  mandamus,  enumerate  the  regis- 
tration of  voters.    In  this  case,  however,  the 
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law  to  decide  upon  qualifications  of  electors,  and  they  have  decided  the  ques- 
tion, and  refused  to  enter  the  name,  mandamus  will  not  lie  to  compel  them 
to  do  so.1 

/.  To  Compel  Forwarding  of  Returns.  —  The  writ  may  be  awarded 
to  compel  an  officer  to  forward  returns  to  the  proper  custodian,  where  he  fails 
or  refuses  to  do  so.a  But  where  the  election  inspectors  have  forwarded  their 
returns,  it  has  been  held  that  they  cannot  be  compelled  by  mandamus,  in  case 
they  have  proceeded  illegally  in  counting  the  ballots,  to  reconsider  their  action 
and  make  proper  returns.3 

g.  To  Compel  Canvass  —  (i)  hi  General. — The  powers  of  canvassing 
officers  being  merely  ministerial,  they  may  be  compelled  by  mandamus  to 
canvass  the  votes  certified  to  them  ;4  and,  even  where  the  decisions  of  the  can- 


court  also  said  that  if  the  applicant  for  regis- 
tration was  not  in  fact  a  qualified  voter  the 
court  should  not  compel  the  officer  to  register 
him  and  thus  place  him  in  a  position  where 
he  might  cast  an  illegal  vote. 

Appeal  from  Decision  of  Registrar. — In  Coleman 
v.  Sands,  87  Va.  689,  it  was  held  that  where  a 
voter  appeals  from  the  refusal  of  the  registrar 
to  register  him,  the  answer  of  the  registrar 
that  the  voter  did  not  offer  to  qualify  as  to  his 
right  to  vote,  and  that  he  was  not  entitled  to 
vote,  was  held  no  defense  to  the  application 
for  a  writ  of  mandamus  to  compel  the  registrar 
to  transmit  to  the  court  the  ground  relied  on 
by  the  registrar  for  his  refusal  as  required  by 
statute. 

1.  Freeman      New  Haven,  34  Conn.  406. 

2.  To  Compel  Forwarding  of  Returns.  —  State 
ru.  County  Canvassers,  4  S.  Car.  485;  People  v. 
Troy,  78  N.  Y.  33,  34  Am.  Rep.  500;  People 
v.  Bell,  (Supreme  Ct.)  7  N.  Y.  Supp.  701, 
affirmed  54  Hun  (N.  Y.)  567. 

Though  votes  believed  by  the  inspectors  to 
be  fraudulent  have  been  deposited  and  counted, 
mandamus  will  lie  against  the  inspectors  to 
certify  the  election  returns.  People  v.  Bell, 
54  Hun  (N.  Y.)  567. 

In  In  re  Board  of  Canvassers,  (Supreme  Ct.) 
12  N.  Y.  Supp.  174,  it  was  held  that  the  board 
of  canvassers  could  be  compelled  by  man- 
damus to  "  estimate  the  votes  of  the  county 
and  make  such  statement  thereof  as  the  nature 
of  the  election  shall  require,"  as  directed  by 
Laws  (N.  Y.)  1844.  c.  130,  title  c,  §  6. 

Impossibility  of  Performance.  —  Where  the 
writ  ordered  the  inspectors  of  election  to  re- 
turn the  votes  cast,  an  answer  showing  that 
they  had  forwarded  them,  that  the  returns  had 
been  stolen  from  the  messenger  by  whom  they 
had  been  forwarded  and  had  not  yet  been  re- 
covered, and  that  they  had  no  means  of  making 
another  return,  was  held  sufficient,  as  the  per- 
emptory writ,  if  issued,  would  be  fruitless. 
State  v.  Election  Inspectors,  17  Fla.  26. 

3.  Correction  of  Improper  Returns.  —  People  v. 
Reardon,  49  Hun  (N.  Y.)  425;  People  v.  Board 
rof  Canvassers,  54  Hun  (N.  Y.)  595. 

In  People  v.  Board  of  Canvassers,  12  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  96,  however,  the 
inspectors  of  election  had  made  their  returns 
io  the  board  of  county  canvassers,  and  an  ap- 
plication was  made  for  a  writ  of  mandamus 
addressed  to  the  latter,  requiring  them  to  re- 
turn to  the  former  the  certificate  and  return 
■they  had  so  made.  After  the  granting  of  the 
writ  a  second  was  applied  for  and  granted 


commanding  the  inspectors  to  make  a  cor 
rected  or  amended  return. 

In  State  v.  Russell,  34  Neb.  116,  33  Am.  St. 
Rep.  625,  it  was  held  that  a  peremptory  man- 
damus would  not  be  allowed  requiring  the 
judges  and  clerks  of  election  to  count  ballots 
rejected  by  them,  after  the  ballots  have  been 
returned  to  the  county  clerk,  and  are  beyond 
their  control. 

4.  Mandamus  to  Canvassing  Board — California. 
—  Magee  v.  Calaveras  County,  10  Cal.  376. 

Florida.  —  State  v.  Gibbs,  13  Fla.  55. 

Illinois.  —  People  v.  Hilliard,  29  111.  420; 
Patton  v.  People,  63  111.  App.  617. 

Iowa.  —  State  v.  County  Judge,  7  Iowa  186. 

Indiana.  —  Enos  v.  State,  131  Ind.  560;  Kisler 
v.  Cameron,  39  Ind.  488. 

Kansas.  —  Lewis  v.  Marshall  County,  16 
Kan.  102;  Rosenthal  v.  State  Board  of  Can- 
vassers, 50  Kan.  129. 

Kentucky.  —  Houston  v.  Steele,  (Ky.  1894) 
28  S.  W.  'Rep.  662;  Steele  v.  Meade,  98  Ky. 
614;  Clark  v.  McKenzie,  7  Bush  (Ky.)  523. 

Michigan.  —  People  v.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  141. 

Minnesota.  —  Clark  v.  Buchanan,  2  Minn. 
346- 

Missouri.  —  State  «".  Garesche,  65  Mo.  480; 
State  v.  Rodman,  43  Mo.  256. 

Nebraska. — State  v.  Elder,  31  Neb.  169; 
State  v.  Thayor,  31  Neb.  82. 

New  Jersey.  —  Brown  v.  Boden,  51  N.  J.  L. 
114. 

New  Mexico.  —  Matter  of  Sloan,  5  N.  Mex. 

590. 

New  York.  —  People  v.  Schiellein,  95  N.  Y. 
124;  People  v.  Greene  County,  12  Barb.  (N. 
Y.)  217. 

Pennsylvania.  —  Com.  v.  Emminger,  74  Pa. 
St.  479- 

West  Virginia.  —  Burke  v.  Monroe  County, 
4  W.  Va.  371. 

Wisconsin.  —  State  v.  Washington  County, 
2  Pin.  (Wis.)  552;  Waupaca  County  v.  Matte- 
son,  79  Wis.  67. 

Determination  of  Tie  Vote.  —  In  Kimerer  -•. 
State,  129  Ind.  589,  the  board  of  canvassers 
were  compelled  by  mandate,  in  case  of  a  tie 
vote,  to  'determine  by  lot  as  directed  by  stat- 
ute which  of  the  candidates  was  elected.  See 
also  Johnston  v.  State,  128  Ind.  16,  25  Am.  St. 
Rep.  412;  Wills  v.  State,  12S  Ind.  359. 

The  village  charter  provided  that  all  elec- 
tions should  "  be  determined  by  the  president 
and  trustees,"  and  that  "  in  case  of  a  lie  be- 
tween two  candidates  at  any  election,  the  elec- 
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vassi.ig  board  are  made  conclusive  of  all  questions  of  law  and  of  fact,  it  may- 
be compelled  to  proceed  with  the  canvass;  and  it  is  no  excuse  for  a  refusal  of 
the  proper  officers  to  act,  that  the  returns  had  been  canvassed  by  other  per- 
sons.1  A  canvassing  board  cannot  be  compelled  to  reject  ar^  genuine  returns 
for  alleged  fraud,  and  the  court  has  no  authority  to  command  the  canvassers 
to  decide  that  any  part  of  the  returns  was  invalid  by  reason  of  fraud.3 

(2)  Recanvass.  —  When  an  improper  or  incomplete  canvass  has  been  made 
by  the  board  of  canvassers,  they  may,  as  a  general  rule,  be  compelled  by  man- 
damus to  make  a  correct  canvass.3    In  Kentucky,  however,  it  has  been  held 


tion  of  one  or  the  other  of  them  shall  be 
determined  by  lot,  in  the  presence  and  under 
the  direction  of  the  president  and  trustees." 
The  returns  of  the  inspectors  of  an  election 
showed  a  tie  between  two  candidates.  The 
president  and  trustees  altered  the  vote  so  as  to 
.give  one  of  the  candidates  the  majority,  and 
declared  that  he  was  elected.  It  was  held 
that  they  had  no  power  to  judge  or  go  behind 
the  return  of  the  inspectors,  and  that  man- 
damus would  lie  to  compel  them  to  have  the 
election  determined  by  lot  as  required  by  the 
charter.    State  v.  Grace,  83  Wis.  295. 

In  State  v.  Bowman,  45  Neb.  752,  however, 
a  writ  of  mandamus  to  compel  the  judges  of 
election  to  determine  by  lot,  in  case  of  a  tie, 
which  of  three  candidates  for  councilman  was 
elected,  was  refused.  This  decision  was  based 
partly  on  the  ground  that  the  statute  did  not 
authorize  the  determination  of  the  tie  vote  by 
ballot,  and  partly  on  the  ground  that  if  such 
procedure  was  authorized,  the  application  for 
the  writ  did  not  show  a  compliance  with  the 
necessary  prerequisites. 

Illegal  Votes  Cast  —  Impossibility  of  Separation. 
—  Where  an  alternative  writ  of  mandamus  is 
granted  to  compel  the  officers  of  a  city  to  can- 
vass the  votes  cast  at  an  election  for  a  member 
of  the  school  board  held  in  an  outlying  terri- 
tory of  the  city,  and  shows  that  illegal  votes 
were  cast  at  the  election,  but  that  it  is  impos- 
sible for  the  officers  of  the  city  to  separate  the 
legal  votes  from  the  illegal  votes,  or  to  tell  for 
whom  the  legal  votes  were  cast,  such  writ 
states  no  cause  of  action,  and  a  motion  to 
quash  the  writ  should  be  sustained.  Garden 
City  v.  Hall,  46  Kan.  531. 

Irregularities.  —  Canvassers  cannot  decline 
to  act  because  of  irregularities  in  the  conduct 
of  the  election,  nor  refuse  to  canvass  votes, 
unless  there  has  been  such  an  irregularity  in 
their  transmission  as  to  vitiate  them.  Atty.- 
Gen.  v.  County  Canvassers,  64  Mich.  607; 
State  v.  Randall,  35  Ohio  St.  64;  Maxwell  v. 
Tolly,  26  S.  Car.  77. 

Defective  Returns. —  In  Luce  v.  Board  of 
Examiners,  153  Mass.  108,  where  the  returns 
transmitted  to  the  board  were  defective,  a  writ 
of  mandamus  to  compel  the  board  to  receive 
such  returns  and  count  the  votes  was  denied. 

1.  Batman  v.  Megowan,  I  Mete.  (Ky.)  533. 

2.  Felt's  Case,  11  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  203;  State  v.  County  Judge,  7 
Iowa  186;  Dalton  v.  State,  43  Ohio  St.  652; 
People  v.  Board  of  Supervisors,  58  How.  Pr. 
(N.  Y.  Supreme  Cl.)  141. 

In  Kansas  it  was  held,  in  a  case  to  compel 
the  canvass  of  the  vote  for  choice  of  a  county- 
seat,  that  evidence  was  admissible  to  show 
that  a  large  portion  of  the  votes  cast  was 


illegal.  State  v.  Marston,  6  Kan.  524;  State  v. 
Stevens,  23  Kan.  456,  33  Am.  Rep.  175. 

In  Missouri,  where  the  return  of  the  alterna- 
tive writ  stated  that  there  was  an  alteration 
in  one  of  the  returns,  but  that  the  board  did 
not  know  whether  the  alteration  had  been 
made  before,  or  after,  the  return  had  been  filed 
with  the  clerk,  the  court  held  that,  although 
the  board  had  no  power  to  hear  evidence  on 
that  point,  the  court  could  determine  the  mat- 
ter, and  order  the  canvass  to  be  made  in  ac- 
cordance with  its  decision.  State  v.  Garesche, 
65  Mo.  480. 

In  (he  case  of  Dalton  v.  State,  43  rOhio  St. 
652,  the  case  of  State  v.  Garesche,  65  Mo.  480, 
is  safd  to  stand  alone;  and  it  seems  to  be 
unsupported  by  any  principle  of  the  law  of 
mandamus. 

In  State  v.  Coahoma  County,  (Miss.  1887) 
3  So.  Rep.  143,  a  writ  of  mandamus  and  prohi- 
bition to  inquire  into  the  qualifications  of  elec- 
tors, and  the  legality  of  the  election,  as  affected 
by  matters  not  apparent  on  the  face  of  the  re- 
turns, was  denied. 

3.  Mandamus  to  Compel  Recanvass  —  Georgia. 
—  Steward  v.  Peyton,  77  Ga.  668. 

Illinois.  —  People  v.  Hilliard,  29  111.  413; 
Patton  v.  People,  63  111.  App.  617. 

A'ansas.  —  Lewis  v.  Marshall  County,  16 
Kan.  102. 

Michigan.  —  Atty.-Gen.  v.  County  Can- 
vassers, 64  Mich.  607;  State  v.  Hodgeman 
County,  23  Kan.  264. 

Missouri.  —  State  v.  Steers,  44  Mo.  223; 
State  v.  Berg,  76  Mo.  136. 

Nebraska.  —  State  v.  McFadden,  46  Neb.  668; 
State  v.  Hill,  10  Neb.  58. 

New  York.  —  People  v.  Syracuse,  88  Hun 
(N.  Y.)  203;  Gleason  v.  Blanc,  14  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  620;  People  v.  Board  of 
Aldermen,  31  N.  Y.  App.  Div.  438;  People  v. 
Board  of  County  Canvassers,  129  N.  Y.  395. 

Oregon.  — Simon  v.  Durham,  10  Oregon  52. 

South  Dakota. — Smith  v.  Lawrence,  2  S. 
Dak.  185. 

Washington.  —  State  v.  Trimbell,  12  Wash. 
440. 

Compare  People  *.  Reardon,  49  Hun  (N.  Y.) 
425. 

Where  a  writ  issued  to  compel  the  canvass  of 
ihe  returns  from  certain  precincts,  and  the 
answer  stated  that  they  had  rejected  them  in 
the  canvass  because  there  were  certain  marks 
upon  the  ballots  which  they  deemed  illegal,  it 
was  held  to  constitute  no  defense.  State  v. 
Board  of  County  Canvassers,  17  Fla.  9. 

But  where  the  action  was  one  which  re- 
quired the  exercise  of  discretion,  a  statement 
that  they  had  already  acted,  as  where  they 
had  rejected  a  scratched  ballot  from  the  count, 
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that  the  writ  will  not  lie  to  compel  the  canvassing  board  to  recanvass  the  bal- 
lots on  account  of  errors  in  the  first  canvass,  as  the  party  aggrieved  by  the 
former  canvass  has  a  full  remedy  by  contesting  the  election.1 

(3)  To  Compel  Rejection  of  Illegal  Returns.  —  Where  an  officer,  in  making 
the  canvass,  compiles  the  figures  from  other  documents  than  the  returns  sent, 
as  required  by  law,  he  may  be  compelled  to  canvass  and  compile  the  returns 
sent  him  from  the  returning  officers,  and  promulgate  the  result  as  shown  by 
them.2 

(4)  Effect  of  Adjournment  of  Board.  —  Upon  the  question  whether  the 
board  of  canvassers  can,  after  they  have  adjourned  without  canvassing  the 
votes  or  after  having  made  an  improper  canvass,  be  compelled  by  mandamus 
to  reconvene  and  canvass  or  recanvass  the  votes,  the  authorities  are  conflict- 
ing; the  power  to  do  so  is  affirmed  by  the  weight  of  authority,3  though  there 


was  held  to  be  a  sufficient  defense.  State  v. 
Deane,  23  Fla.  121,  11  Am.  St.  Rep.  343. 

In  Matter  of  Woods,  5  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  575,  it  was  held  on  application 
for  a  writ  of  mandamus  to  compel  a  county 
board  of  canvassers  to  correct  their  canvass, 
that  the  court  could  only  consider  objections  to 
votes  counted  which  the  board  of  canvassers 
themselves  could  have  considered,  and,  there- 
fore, the  question  as  to  the  constitutionality 
of  the  statute  authorizing  women  to  vote  could 
not  be  considered. 

Rejected  Returns.  —  In  State  v.  Steers,  44  Mo. 
223,  it  was  held  that  mandamus  would  lie  to 
compel  a  canvassing  board  to  accept  and  can- 
vass a  return  from  a  precinct,  which  they  had 
undertaken  to  reject. 

To  Compel  Rejection  of  Marked  Ballots.  —  In 
People  v.  Board  of  Aldermen,  31  N.  Y.  App. 
Div.  438,  it  was  held  that  a  failure  of  the  in- 
spectors to  indorse  on  ballots  objected  to  on  the 
ground  that  they  were  marked  for  identifica- 
tion, the  words  "  objected  to  because  marked 
for  identification  "  as  required  by  statute,  did 
not  deprive  the  court  of  jurisdiction  to  require 
the  board  to  reject  such  ballots. 

Correction  of  Clerical  Errors  in  Returns.  —  Cler- 
ical errors  in  the  returns  made  by  the  board 
of  canvassers  of  election  may  be  corrected  by 
mandamus.  People  v.  Syracuse,  88  Hun  (N. 
Y.)  203. 

Injunction  Against  Issuance  of  Certificate  of 
Election   Pending  Mandamus  Proceedings. —  In 

Matter  of  Sloan,  5  N.  Mex.  590,  a  writ  of  man- 
damus was  issued  enjoining  the  board  of  can- 
vassers from  issuing  a  certificate  of  election 
pending  the  proceedings  by  mandamus,  to 
compel  them  to  canvass  returns  from  certain 
precincts  which  they  had  rejected. 

This  power  arises  from  the  inherent  power 
of  the  court  to  issue  any  order  which  may  be 
necessary  to  render  effectual  the  peremptory 
writ  of  mandamus  in  case  it  shall  issue. 
Fleming  v.  Marion  County.  31  W.  Va.  608. 

Statutory  Provision  Exclusive.  —  In  Matter  of 
Tompkins,  23  N.  Y.  App.  Div.  224,  it  was 
held,  under  Laws  1896,  c.  909,  providing  for 
the  correction  of  errors  in  the  canvass  of  votes 
by  writ  of  mandamus  issuing  from  the 
supreme  court,  that  a  county  judge  is  without 
jurisdiction  to  order  a  recount  of  the  ballots. 

1.  Houston  v.  Steele,  (Ky.  1894)  28  S.  W. 
Rep.  662.  See  also  Stine  v.  Berrv,  96  Ky.  63; 
State  v.  Smith,  104  Mo.  661;  Exp.  Scarborough, 
34  S.  Car.  13. 
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Compare  Steele  v.  Meade,  98  Ky.  614. 

2.  Rejection  of  Illegal  Returns.  —  People  v. 
Rice,  129  N.  Y.  449. 

Where  a  mandamus  was  asked  to  compel 
the  secretary  of  state  to  compile  the  returns 
forwarded  to  him  by  the  returning  officers,  as 
the  law  required,  an  answer  setting  up  that  he 
had  already  promulgated  them  from  other  re- 
turns, not  prescribed  by  law,  was  held  to  be 
no  defense.  State  v.  Secretary  of  Stafce,  32  La. 
Ann.  579. 

Under  Laws  of  New  York  1880,  c.  460, 
authorizing  the  courts  to  compel  the  board  of 
canvassers  to  correct  its  errors  by  mandamus, 
the  error  in  improperly  receiving  second  re- 
turns of  election  may  be  corrected  by  requiring 
the  board  to  use  the  first  instead  of  the  second 
returns.  People  v.  County  Board  of  Can- 
vassers, 46  Hun  (N.  Y.)  390. 

Alteration  of  Returns. —  In  State  v.  Garesche, 
65  Mo.  480,  there  had  been  an  alteration  of  the 
returns  after  they  had  been  sent  in,  and  it  was 
held  in  mandamus  proceedings,  that  it  was 
the  duty  of  the  canvassers  to  disregard  the 
alteration  and  make  the  count  according  to 
the  true  return. 

3.  Adjournment  of  Board  —  California.  —  Pa- 
checo  v.  Beck,  52  Cal.  3. 

Florida.  —  State  v.  Gibbs,  13  Fla.  55. 
Illinois.  —  People    v.    Nordheim,    99  III. 
553- 

Indiana.  —  Johnston  v.  State,  128  Ind.  16,  25 
Am.  St.  Rep.  412;  Kimerer  v.  State,  129  Ind. 

589. 

Kansas,  —  Lewis  v.  Marshall  County,  16 
Kan.  102. 

Michigan.  —  Any. -Gen.  v.  County  Canvass- 
ers, 64  Mich.  607;  People  v.  Board  of  Regis- 
tration, 17  Mich.  427;  People  v.  Board  of 
Registration,  15  Mich.  156. 

Nebraska.  —  State  v.  Peacock,  15  Neb.  442; 
State  v.  McFadden,  46  Neb.  66S;  State  v.  Hill, 
20  Neb.  119;  State  v.  Elder,  31  Neb.  169;  State 
v.  Howe,  28  Neb.  618. 

New  York.  —  People  v.  Board  of  Canvass- 
ers, 12  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  77; 
People  v.  Schiellein,  95  N.  Y.  124. 

South  'Dakota.  —  Smith  v.  Lawrence,  2  S. 
Dak.  185. 

Compare  People  v.  Greene  County,  12  Barb. 
(N.  Y.)  217. 

In  State  v.  Berg,  76  Mo.  136,  it  was  held, 
that  when  the  returns  are  still  in  the  hands  of 
a  member  of  the  board,  and  the  time  for  mak- 
ing the  canvass  has  not  expired,   the  board 
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are  decisions  to  the  contrary.1 

(5)  Canvass  of  Vote  at  Illegal  Election.  —  Though  the  board  of  canvassers 
are  without  authority  to  inquire  into  the  legality  of  the  election,  still  the  fact 
that  the  election  was  illegal  has  been  held  a  sufficient  reason  for  the  denial  of 
a  writ  of  mandamus  to  compel  the  canvassing  board  to  canvass  the  vote  cast 
at  such  an  election,  as  the  court  should  not  by  mandamus  compel  the  perform- 
ance of  a  useless  act.2 


may  be  required  to  reassemble  and  recanvass 
the  vote. 

In  Atty.-Gen.  v.  County  Canvassers,  64 
Mich.  607,  the  court  said:  "  Until  they  [the 
canvassers]  have  done  so,  [canvassed  all  the 
precincts],  they  have  no  right  to  dissolve  their 
meeting.  They  can  only  get  out  of  their  office 
by  completing  its  work.  It  would  be  worse 
than  absurd  to  allow  a  board  of  canvassers  to 
defeat  the  popular  will  and  destroy  an  election 
by  neglecting  to  do  what  the  law  requires 
them  to  do." 

In  Rosenthal  v.  State  Board  of  Canvassers, 
50  Kan.  129,  the  court  recognized  the  authority 
of  Lewis  v.  Marshall  County,  16  Kan.  102, 
wherein  it  was  held  that  if  a  canvass  had  been 
wrongly  or  improperly  made  and  the  board 
had  adjourned  sine  die,  the  court  could  com- 
pel it  to  reassemble  and  make  a  correct  can- 
vass of  all  the  returns  before  it  at  the  time  of 
the  first  canvass;  but  held  that  where  the  first 
canvass  was  made  of  all  the  returns  properly 
before  it  which  were  prima  facie  authentic,  it 
could  not  be  compelled  to  reassemble  and  re- 
canvass  other  returns  in  case  the  first  returns 
canvassed  were  incorrect.  The  court  said 
that  after  the  board  had  made  the  first  can- 
vass they  "  had  fully  discharged  all  of  their 
duties,  and  it  is  too  late  now  to  say  that  they 
can  voluntarily  or  by  compulsion  meet  again 
as  canvassers  to  examine  and  pass  upon  the 
returns.  *  *  *  As  a  body  the  board  of 
state  canvassers  is  functus  officio." 

Removal  of  a  Member  of  the  Board.  —  In  Kim- 
erer  v.  State,  129  Ind.  589,  where  one  of  the 
judges  of  election  removed  from  the  state 
pending  the  mandate  proceedings,  it  was  held 
proper  for  the  court  to  direct  the  inspector  of 
elections  to  select  an  elector  of  the  town  to  fill 
the  vacancy  in  the  board. 

In  Smith  v.  Lawrence,  2  S.  Dak.  185,  where 
the  term  of  office  of  one  of  the  county  com- 
missioners selected  as  a  member  of  the  board 
of  canvassers  had  expired,  it  was  held  that  he 
still  continued  a  member  of  the  board  of  can- 
vassers for  the  performance  of  such  duties  as 
were  imposed  by  law  upon  the  board,  and 
which  it  had  neglected  to  perform  as  such 
board,  and  could  properly  be  required  to  re- 
convene with  other  members  of  the  board  and 
complete  the  canvass  of  the  vote. 

Induction  into  Office  of  Opposing  Candidate.  — 
It  has  also  been  held,  that  the  fact  that  since 
mandamus  proceedings  were  instituted,  the 
opposing  candidate  had  entered  upon  the  dis- 
charge of  the  duties  of  the  office,  was  no 
ground  for  refusing  the  writ.  Smith  v.  Law- 
rence, 2  S.  Dak.  185. 

Fixing  Time  of  Reassembling.  —  It  is  proper 
for  the  court  to  fix  a  particular  time  when  the 
board  should  reassemble.  Kimerer  v.  State, 
129  Ind.  589. 

1.  Clark  v.  Buchanan,  2  Minn.  346;  Oglesby 
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Vi  Sigman,  5S  Miss.  502;  Myers  v.  Chalmers, 
60  Miss.  772. 

2.  Illegal  Elections  —  California. —  In  People 
v.  Pond,  89  Cal.  141,  it  was  held  that  when 
candidates  for  an  office  which  was  not  elective, 
were  voted  for  at  an  election,  mandamus 
would  not  lie  to  compel  the  board  of  canvass- 
ers to  canvass  the  votes. 

Illinois.  —  Where  a  petition  showed  that 
there  was  a  general  election  for  officers  and  at 
the  same  election  the  question  of  the  adoption 
of  a  local  law  was  properly  submitted  to  the 
vote  of  the  people  in  about  one-half  of  the 
election  districts,  and  that  in  the  remaining 
districts  there  was  no  legal  submission,  but 
the  people  voted  on  the  question,  and  there 
was  a  majority  against  the  adoption  if  the 
whole  vote  was  counted,  but  in  favor  of  it  if 
the  vote  was  counted  only  in  the  precincts 
where  the  vote  was  properly  submitted,  the 
court  refused  a  writ  to  require  the  canvassers 
to  canvass  the  vote  in  the  precincts  where  the 
question  was  properly  submitted,  and  to  de- 
clare the  result  from  the  vote  in  those  pre- 
cincts alone.    People  v.  Salomon,  46  111.  415. 

Indiana. —  In  Kisler  v.  Cameron,  39  Ind. 
488,  the  court  held  that  it  was  the  duty  of  the 
inspectors  simply  to  cast  up  the  returns,  de- 
clare the  result,  and  issue  the  certificates  as 
required  by  statutes,  and  refused  to  consider 
the  question  of  the  legality  of  the  election  in 
the  mandamus  proceedings. 

Kansas. —  In  Peters  v.  Board  of  State  Can- 
vassers, 17  Kan.  365,  it  was  held  that  a  man- 
damus would  not  issue  against  the  board  of 
state  canvassers  to  compel  it  to  canvass  the 
votes  and  to  issue  to  the  relator  a  certificate  of 
election,  where  he  had  been  elected  a  judge 
at  a  time  when  no  election  could  properly  be 
had.    See  also  State  v.  Robinson,  I  Kan.  17. 

Nebraska. —  In  State  v.  Whittemore,  n  Neb. 
175,  it  was  held  that  where  the  election  was 
not  authorized  by  law,  the  canvassing  officers 
could  not  be  compelled  to  canvass  the  votes. 

Ohio. —  In  State  v.  McGregor,  44  Ohio  St. 
628,  it  was  held,  where  an  election  had  been 
held  for  an  office,  when  there  was  no  vacancy, 
that  the  canvassing  boards,  although  their 
duties  were  ministerial,  and  they  had  no  right 
to  consider  the  question  of  a  vacancy,  yet  the 
court  would  consider  it,  and  not  compel  the 
performance  of  an  act  that  was  useless. 

Election  Frauds.  —  In  State  v.  Stevens,  23 
Kan.  456,  33  Am.  Rep.  175,  it  appeared  that  at 
an  election  held  in  the  county  of  Harper  for 
county  officers  and  for  the  location  of  the 
county-scat,  the  returns  made  to  the  canvass- 
ing board  showed  a  vote  of  two  thousand  nine 
hundred  and  forty-seven.  There  were  in  fact 
only  about  eight  hundred  legal  voters  in  the 
county.  On  application  for  a  mandamus  to 
compel  the  board  to  canvass  these  returns  and 
declare  the  result,  it  was  held  that,  notwith- 
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(6)  For  What  Office  Canvass  May  Be  Compelled.  —  The  state  legislatures 
and  the  United  States  House  of  Representatives  are  made  the  sole  judges  of 
the  qualification  of  their  members,  and  on  that  account  there  is  a  difference  of 
opinion  in  the  courts  as  to  the  authority  to  compel  the  canvassing  board  to 
mike  a  legal  canvass,  in  cases  where  the  seats  of  members  of  Congress,  or  of 
the  state  legislature,  are  concerned.1 

(7)  At  What  Time  Writ  Will  Be  Awarded.  —  It  has  been  held  that  a  writ 
of  mandamus  will  not  be  awarded  to  compel  a  board  of  canvassers  to  canvass 
the  returns  in  a  certain  manner,  before  they  have  taken  any  action  in  the  mat- 
ter, even  if  they  have  made  threats  or  indicated  their  determination  to  act  in 
a  certain  way;2  but  where  they  have  decided  a  question  of  the  regularit)'  of 
the  returns,  and  have  announced  their  decision  in  which  they  count  or  reject 
any  of  them,  the  writ  will  be  awarded  to  compel  them  to  make  the  canvass 
legally,  at  any  time  before  they  have  issued  the  certificate.3  Where  an  officer 
is  required  to  perform  a  duty  by  a  certain  time  fixed  by  the  law,  and  before 
that  time  he  gives  notice  that  he  will  not  do  it,  it  has  been  held  that  man- 
damus will  at  once  lie  to  compel  him.4 

//.  To  Compel  Giving  Certificate  of  Election — (1)  In  General. — 
The  duty  of  giving  a  certificate  of  election  is  merely  ministerial,  and  the  board 
ma)'  by  mandamus  be  compelled  to  grant  such  certificate.5 


■standing  the  fact  that  the  duties  of  the  board 
were  mainly  ministerial  and  that  it  was  not 
charged  with  the  duty  of  inquiring  into  the 
reception  of  illegal  or  the  rejection  of  legal 
votes,  or  fraudulent  practices  at  the  election, 
the  court  would  not,  in  the  exercise  of  a  sound 
discretion,  even  apparently  sanction  so  gross 
an  outrage  on  the  purity  of  the  ballot  box,  by 
issuing  a  mandamus  to  compel,  in  the  name 
of  a  technical  compliance  with  duty,  the  can- 
vass of  the  returns.  See  also  State  v.  Hamil- 
ton County,  35  Kan.  640. 

1.  Congressional  Elections.  —  The  cases  of 
Pacheco  v.  Beck,  52  Cal.  3;  State  v.  Board  of 
County  Canvassers,  17  Fla.  9;  State  v.  Board 
of  State  Canvassers,  36  Wis.  498,  uphold  this 
power;  while  it  is  denied  by  O'Hara  v.  Pow- 
ell, 80  N.  Car.  103;  and  in  Myers  v.  Chalmers, 
60  Miss.  772,  in  case  the  board  has  adjourned. 

The  House  of  Representatives  in  Congress 
has  held  that  a  certificate  of  election  made  in 
obedience  to  a  writ  of  mandamus  from  a  state 
•court  has  the  same  legal  effect  as  if  made 
without  such  orders.  Bisbee  v.  Hull,  I  Ellsw. 
El.  Cas.  315. 

State  Legislative  Elections.  —  The  power  over 
canvass  in  legislative  cases  is  affirmed  in 
O'Ferrall  v.  Colby,  2  Minn.  180;  State  v.  Law- 
rence, 3  Kan.  95;  Matter  of  Sloan,  5  N.  Mex. 
590;  and  by  the  Supreme  Court  of  Pennsylvania, 
In  re  Contested  Election,  m  Pa.  St.  235,  where 
it  was  said  that  a  court  merely  decides  which 
candidate  has  received  the  most  votes,  and  is 
entitled  to  a  certificate,  and  that  the  conclusion 
of  the  supreme  court  in  certiorari  is  not  bind- 
ing on  the  House.  But  in  Dalton  v.  State,  43 
Ohio  St.  652,  the  Supreme  Court  of  Ohio  held 
that  the  constitutional  provisions  that  each 
House  shall  be  the  judge  of  the  election  re- 
turns and  qualification  of  its  own  members, 
confers  exclusive  jurisdiction,  and  that  a  pre- 
tended judicial  determination  of  any  other 
tribunal  in  form  deciding  that  a  candidate  for 
either  House  is  elected  is  a  nullity. 

Seating  Members.  —  Of  course,  no  court  has 
any  authority  to  call  in  question  the  decision 
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of  either  branch  of  the  legislature  in  the  case 
of  the  election  of  its  members.  State  v.  Jar- 
rett,  17  Md.  309;  People  v.  Mahaney,  13  Mich. 
481. 

2.  State  v.  Carney,  3  Kan.  88. 

Actual  Default  Essential.  —  Mandamus  does 
not  lie  to  compel  the  performance  of  an  official 
duty  before  there  has  been  an  actual  default 
of  performance.  Allegations  that  the  officers 
(canvassers)  do  not  intend  to  perform  the  duty, 
or  will  not  do  so,  are  insufficient.  Ex  p.  Ivey, 
26  Fla.  537. 

3.  State  v.  Marks,  6  Lea  (Term.)  12.  But 
this  is  not  so  where,  by  the  law,  the  board  is 
intrusted  with  discretion,  or  a  judicial  power, 
in  making  the  canvass.  Grier  v.  Shackleford, 
2  Brev.  (S.  Car.)  491;  Vicksburg  v.  Rainwater, 
47  Miss.  547;  Arberry  v.  Beavers,  6  Tex.  457, 
55  Am.  Dec.  791. 

4.  Morton  v.  Comptroller-Gen.,  4  S.  Car.  430. 

5.  To  Compel  Giving  Certificate  of  Election  — 
Alabama.  —  State  v.  Circuit  Judge,  9  Ala.  338; 
State  v.  Judge,  13  Ala.  805. 

Indiana.  —  Kisler  v.  Cameron,  39  Ind.  48S; 
Enos  v.  State,  131  Ind.  560. 

Iowa.  —  State  v.  County  Judge,  7  Iowa  186; 
S  ate  v.  Bailey,  7  Iowa  390. 

Kentucky.  —  Howes  v.  Walker,  92  Ky.  25S; 
Clark  v.  McKenzie,  7  Bush  (Ky.)  523. 

Massachusetts.  —  Strong,  Petitioner,  20  Pick. 
(Mass.)  484. 

Michigan.  —  Coll  v.  Board  of  Canvassers, 
83  Mich.  367. 

Utah.  —  Page  v.  Utah  Commission,  11  Utah 
119. 

Where  a  court  has  to  judicially  determine 
that  a  candidate  was  legally  elected,  and  a 
certificate  is  necessary  for  the  purpose,  the 
proper  officers  may  be  compelled  to  issue  it. 
Burke  v.  Monroe  County,  4  W.  Va.  371. 

In  Page  v.  Utah  Commission,  11  Utah  119, 
it  was  held,  where  no  irregularities  appeared 
on  the  face  of  the  returns,  mandamus  would 
lie  to  compel  the  Utah  Commission  to  issue  a 
certificate  to  the  one  who  appeared  therefrom 
to  have  been  elected. 
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(2)  Effect  of  Issuance  of  Prior  Certificate.  —  Upon  the  question  as  to 
whether  mandamus  will  lie  to  compel  a  recount,  and  the  issue  of  a  certificate 
to  the  relator,  when  one  has  been  already  issued  to  the  opposing  candidate,  it 
is  held  by  the  weight  of  authority  that  the  fact  that  the  canvassing  officers 
have  given  a  certificate  of  election  to  another  person  would  not  prevent  the 
granting  of  the  writ  to  compel  them  to  certify  the  election  of  the  relator.1 
On  the  other  hand,  it  has  been  held  by  several  courts  that  where  the  result  of 


City  Council.  —  In  Coll  v.  Board  of  Canvass- 
ers, 83  Mich.  367,  it  was  held  that  the  duty  of 
the  city  board  of  canvassers  of  election  of  De- 
troit was  purely  clerical,  namely,  to  foot  up 
the  returns  of  the  boards  of  inspectors,  to  de- 
clare the  result,  to  issue  certificates  accord- 
ingly, and,  therefore,  the  writ  of  mandamus 
will  lie  to  compel  the  issuance  of  a  certificate 
to  the  one  duly  elected  alderman. 

And  in  State  v.  Trimbell,  12  Wash.  440,  it 
was  also  held  that  a  common  council  may  by 
mandamus  be  compelled  to  issue  the  proper 
certificate  of  election  to  the  persons  to  consti- 
tute its  successor.  In  response  to  the  objec- 
tion that,  the  common  council  being  the  sole 
judge  of  the  election  and  qualification  of  its 
members,  the  court  had  no  j  urisdiction,  Hoyt, 
C.  J.,  said:  "The  common  council  which 
assumed  to  act  as  the  board  of  canvassers  of 
the  election  was  not  the  common  council  which 
would  finally  determine  as  to  the  election  and 
qualification  of  tha  members  chosen  at  said 
election.  The  new  council  to  which  they  were 
elected  was  the  one  which  would  finallv  pass 
upon  that  question,  and  the  fact  that  the  result 
as  certified  by  the  canvassing  board  would  be 
subject  to  revision  by  such  common  council 
could  have  no  effect  upon  the  duty  of  the  can- 
vassing board  in  determining  the  result  of  the 
election.  Certificates  issued  by  such  board 
prima  facie  entitled  those  to  whom  they  were 
granted  to  sit  as  members  of  the  new  council, 
and  their  issuance  was  as  necessary  to  deter- 
mine this  prima  facie  right  as  it  would  have 
been  if  such  rights  would  have  been  finally 
determined  by  such  certificates." 

Ineligibility  of  the  Candidate  Elected.  —  In 
People  v.  State  Hoard  of  Canvassers,  129  N. 
Y.  360,  it  was  held  that  as  a  person  can  de- 
mand the  writ  of  mandamus  only  to  secure  or 
protect  a  clear  legal  right,  the  writ  should  not 
be  granted  to  compel  the  issuance  of  a  certifi- 
cate of  election  to  one  not  having  the  constitu- 
tional qualifications  to  hold  the  office. 

In  State  v.  Newman,  91  Mo.  445,  the  relator 
was  a  candidate  for  mayor  of  Pierce  City  at 
the  April  election  of  1886,  and  the  respondents 
were  the  aldermen  of  that  city.  An  ordinance 
of  the  city  made  it  the  duty  of  the  aldermen, 
on  a  designated  day  after  each  election  to  can- 
vass the  returns,  to  determine  who  had  been 
elected  to  the  various  offices,  and  to  direct  the 
clerk  to  issue  certificates  of  election  to  the  per- 
sons declared  elected.  In  that  case  the  alder- 
men determined  that  the  relator  had  received 
the  highest  number  of  votes,  but  declined  to 
direct  the  clerk  to  issue  a  certificate  of  election 
to  him,  and  he  sought  by  writ  of  mandamus  to 
compel  them  to  do  so.  The  law  declared  that 
no  person  should  be  mayor  of  a  city  of  the 
fourth  class  unless  he  was  an  inhabitant  of  the 
city  for  one  year  next  before  the  election.  On 
the  pleadings  it  was  admitted  that  the  relator 


did  not  possess  that  qualification,  and  the 
court  said  :  "A  peremptory  writ  of  mandamus 
will  not  be  issued,  unless  the  relator  shows  a 
clear  right  to  the  remedy  which  he  asks.  The 
election  of  a  person  to  an  office  who  does  not 
possess  the  requisite  qualifications,  gives  him 
no  right  to  hold  the  office.  As,  by  reason  of 
his  disqualifications,  the  relator  was  not  en- 
titled to  hold  the  office,  surely  he  hr.s  no  right, 
at  the  hand  of  the  court,  to  te  armed  with  a 
certificate  of  election  —  evidence  of  title  to 
that  to  which  he  has  no  right."  See  also  State 
v.  Newman,  91  Mo.  445. 

Illegality  of  Election.  —  And  the  same  rule 
has  been  applied  where  the  election  was  in- 
valid. Peters  v.  Board  of  State  Canvassers, 
17  Kan.  365;  Rose  v.  Knox  County,  50  Me. 
243;  Sherburne  v.  Horn,  45  Mich.  160;  State 
v.  Whittemore,  11  Neb.  175. 

Necessity  for  Demand  for  Certificate.  —  In  State 
v.  Smith,  31  Neb.  590,  it  was  held  that  the  de- 
mand upon  the  board  of  canvassers  for  the 
certificate  of  election  was  essential  to  the  right 
of  the  person  entitled  to  the  certificate  to  a 
mandamus  directed  to  the  board  to  compel 
them  to  issue  such  certificate. 

Allegation  as  to  Petitioner's  Election.  —  A  peti- 
tion for  a  writ  of  mandamus  to  compel  the 
issuance  of  a  certificate  of  election  must  show 
that  the  petitioner  was  elected.  Howes  v. 
Walker,  92  Ky.  258. 

Other  Adequate  Eemedy  —  Pendency  of  Election 
Contest.  —  As  the  writ  of  mandamus  docs  not  lie 
where  the  party  has  another  adequate  remedy, 
it  has  been  held  that,  where  a  pending  election 
contest  affords  such  an  adequate  remedy,  a  writ 
of  mandamus  will  not  lie  to  compel  the  issu- 
ance of  a  certificate  of  election  pending  such  a 
contest.  Stale  v.  Smith,  104  Mo.  661,  affirm- 
ing (Mo.  1891)  15  S.  W.  Rep.  614. 

Mandamus  Directed  to  Governor.  —  In  State  v. 
Drew,  17  Fla.  67,  it  was  held  that  the  courts 
have  no  power  to  control  the  action  of  the 
governor  in  the  discharge  of  any  duty  pertain- 
ing to  his  office  under  the  laws  of  the  state; 
and,  therefore,  the  issuing  of  the  commission 
or  certificate  of  election  required  by  law  to  be 
issued  by  the  governor  to  persons  elected  as 
members  of  the  Congress  of  the  United  States, 
though  ministerial  in  its  nature,  is  yet  an 
executive  act  pertaining  to  his  office  as  chief 
magistrate  of  the  state,  and  cannot  be  com- 
pelled by  a  mandamus.  See  also  Bates  v. 
Taylor,  87  Tenn.  319. 

Writ  Directed  to  Opposing  Candidate.  —  The 
issuance  of  a  certificate  of  elerii<  may  be 
compelled  by  mandamus,  though  the  person 
by  whom  it  is  to  be  issued  was  the  opposing 
candidate.    F.nos  v.  State,  131  Ind.  560. 

1.  Effect  of  Issuance  of  Prior  Certificate  —  Illi- 
nois. —  People  v.  Rives,  27  111.  242;  People  v. 
Milliard,  29  111.  419;  People  v.  Matteson,  17 
III.  167. 
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an  election  has  been  declared  and  a  certificate  of  election  issued,  the  opposing" 
candidate  should  be  left  to  his  remedy  by  quo  warranto  or  contest.1 

i.  TO  Compel  Issue  of  Commission.  —  The  award  of  a  commission  has 
generally  been  considered  as  a  ministerial  act ;  and  where  the  officer  whose 
duty  it  is  to  issue  the  commission  can  be  coerced  by  this  writ,  it  will  lie  to 
compel  him  to  issue  the  commission.8  But  it  has  been  held  that  the  act  of 
the  governor  in  issuing  a  commission,  though  it  may  be  ministerial,  cannot  be 
compelled  by  mandamus,  as  the  chief  executive  of  the  state  cannot  be  con- 
trolled by  mandamus,  and  for  the  additional  reason  that  he  might  look 
beyond  the  certificate  of  election  and  determine  for  himself  who  was  elected 
to  the  office.3 

j.  To  Obtain  Possession  of  Office,  etc.  —  The  weight  of  authority  is 


Kansas.  —  State  v.  Hodgeman  County,  23 
Kan.  264;  State  v.  Lawrence,  3  Kan.  95; 
Lewis  v.  Marshall  County,  16  Kan.  102. 

Nebraska.  —  State  v.  Howe,  28  Neb.  618. 

Massachusetts.  —  Ellis  v.  Bristol  County,  2 
Gray  (Mass.)  370. 

South  Dakota.  —  Smith  v.  Lawrence,  2  S. 
Dak.  185. 

Washington.  —  State  v.  Trimbell,  12  Wash. 
440. 

Wisconsin.  —  State  v.  Avery,  14  Wis.  122. 

In  'the  case  of  People  v.  Cover,  50  111.  100, 
which  modifies  the  prior  decisions  in  that 
state,  it  was  held  that  a  writ  of  mandamus 
would  not  be  awarded  to  compel  the  issue  of 
the  second  certificate  where  there  was  a  provi- 
sion for  a  statutory  contest. 

Induction  into  Office. —  In  State  v.  Howe,  28 
Neb.  618,  it  was  held  that  where  the  board  of 
canvassers  canvass  but  a  portion  of  the  re- 
turns and  issue  a  certificate  of  election,  man- 
damus will  lie  to  compel  them  to  reassemble 
and  canvass  the  returns  correctly  and  issue  a 
certificate  to  the  one  found  elected  from  the 
whole  returns,  notwithstanding  the  fact  that 
the  person  holding  the  certificate  of  election 
first  issued  has  qualified  and  entered  upon  the 
discharge  of  the  duties  of  the  office. 

1.  Magee  v.  Calaveras  County,  10  Cal.  376; 
Sherburne  v.  Horn,  45  Mich.  160;  State  v. 
Rodman,  43  Mo.  256;  State  v.  Stewart,  26  Ohio 
St.  216;  People  v.  Greene  County,  12  Barb. 
(N.  Y.)  217. 

In  Arizona  it  has  been  held  that  mandamus 
is  not  the  proper  remedy  to  contest  an  election 
for  a  county-seat  after  the  board  has  declared 
the  result.  Territory  v.  Mohave  County,  (Ari- 
zona 1887)  12  Pac.  Rep.  730. 

In  State  v.  Smith,  (Mo.  1891)  15  S.  W.  Rep. 
614,  where  a  prior  certificate  of  election  had 
been  issued  to  the  opposing  candidate,  and  the 
relator  had  instituted  a  statutory  contest  which 
was  still  pending,  it  was  held  that  a  writ  of 
mandamus  would  not  lie  to  compel  the  issu- 
ance of  a  second  certificate  to  the  relator. 
This  case  was  affirmed  in  104  Mo.  661,  on  the 
ground  that  the  remedy  of  contest  was  ade- 
quate. 

Appeal  from  Decision  of  Board.  —  Where  the 
person  has  availed  himself  of  the  right  to  ap- 
peal from  the  decision  of  the  board,  he  cannot 
compel  a  recanvass  where  the  certificate  has 
been  issued  to  the  opposite  party.  State  v. 
Berry,  14  Ohio  St.  315. 

Congressional  Elections.  —  The  Supreme  Court 
of  North  Carolina  has  decided  that  where  the 


canvassing  board  has  given  a  certificate  of 
election  to  a  person  as  elected  to  the  House  of 
Representatives,  the  only  remedy  is  by  contest 
before  the  House.  O'Hara  v.  Powell,  80  N. 
Car.  103. 

2.  In  Hawkins  v.  Governor,  1  Ark.  570,  33, 
Am.  Dec.  346,  it  was  held  that  if  the  governor 
has  signed  and  sealed  a  commission  of  an  offi- 
cer and  delivered  it  to  the  secretary  of  state  to 
be  attested  and  recorded,  the  duties  of  the  sec- 
retary in  that  behalf  being  purely  ministerial, 
the  court  by  mandamus  would  compel  him  to 
perform  them. 

Issuance  of  Prior  Commission  —  Adequate  Rem- 
edy by  Contest.  —  Where  the  relator  has  an  ade- 
quate remedy  by  contest,  he  will  not  be  entitled 
to  a  writ  of  mandamus  to  compel  the  issuance 
of  a  commission  where  one  has  already  been 
issued  to  the  opposing  candidate.  Brown  v. 
Bragunier,  79  Md.  234. 

But  it  seems  that,  as  in  case  of  the  issuance 
of  a  certificate  of  election,  the  fact  alone  that 
a  prior  commission  has  been  issued,  is  not 
ground  for  denying  a  writ.  State  v.  Towns,  & 
Ga.  360. 

Illegality  of  Election.  —  In  State  v.  Albin,  44. 

Mo.  346,  an  election  for  judge  was  held  which 
was  not  preceded  by  registration  of  voters  as 
required  by  law,  and  it  was  held  that  the  elec- 
tion was  invalid  and  that  the  court  would  not 
by  mandamus  compel  the  county  court  to 
issue  a  commission  to  a  judge  who  claimed  to 
be  elected,  although  the  functions  of  the 
county  court  in  this  regard  were  purely  minis- 
terial. The  court  said:  "  This  court  will  not 
issue  a  peremptory  writ  of  mandamus  unless 
the  relator  shows  that  he  has  good  title,  or 
perfect  right  to  the  remedy  he  demands.  He 
can  derive  no  right  from  an  illegal  or  invalid 
election." 

3.  Mandamus  Directed  to  Governor.  —  Hovey 
v.  State,  127  Ind.  588,  22  Am.  St.  Rep.  663, 
distinguishing-  Gray  v.  State,  72  Ind.  567;  State 
v.  Fletcher,  39  Mo.  388,  State  v.  County  Ct.,  41 
Mo.  247;  Bates  v.  Taylor,  87  Tenn.  319.  Com- 
pare State  v.  Towns,  S  Ga.  360. 

In  Arkansas  it  has  been  held  that  the  gov- 
ernor cannot  be  compelled  to  issue  a  commis- 
sion to  a-  person  elected  by  the  legislature  to 
the  office  of  commissioner  of  public  buildings. 
Hawkins  v.  Governor,  1  Ark.  570,  33  Am.  Dec. 
346- 

In  Florida  it  has  been  held  that  the  governor 
cannot  be  compelled  to  issue  a  certificate  of 
election  to  one  elected  as  a  member  of  Con- 
gress.   State  v.  Drew,  17  Fla.  67. 
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overwhelmingly  in  favor  of  the  doctrine  that  mandamus  is  not  the  proper 
action  to  try  the  title  to  an  office  where  another  person  is  in  possession,  as  an 
officer  de  facto,  under  a  bona  fide  claim  to  the  office,1  although  in  a  few  states 
this  is  held  to  be  the  appropriate  remedy.2  Where,  however,  the  title  of 
the  incumbent  is  clearly  void,  or  clearly  colorable  only,  the  writ  to  obtain 
possession  of  the  office  or  the  books,  records  or  other  insignia  thereof,  may  be 
allowed  and  the  prima  facie  right  of  the  incumbent  to  the  office  may  be 
tested.3  And  in  this  proceeding  the  legality  of  the  election  of  the  relator, 
and  his  right  to  the  office,  may  be  tested,  though  even  in  such  a  case  the 
incumbent's  right  cannot  be  tried  where  it  is  doubtful.4  Where  there  is  a 
special  method  to  obtain  possession  of  the  books  of  the  office,  such  remedy 
must  be  pursued,  and  mandamus  will  not  be  awarded.5    In  E?igland  the  cases 


1.  To  Try  Title  to  Office  —  General  Rule  —  Eng- 
land. —  Reg.  v.  Derby,  7  Ad.  &  El.  419,  34  E. 
C.  L.  135;  Rex  v.  Winchester,  7  Ad.  &  El.  215, 
34  E.  C.  L.  81,  2  N.  &  P.  274;  Rex  v.  Col- 
chester, 2  T.  R.  259. 

Alabama. — State  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25. 

Arkansas.  —  Fitch  v.  McDiarmid,  26  Ark. 
482;  Underwood  v.  White,  27  Ark.  382. 

California. — Meredith  v.  Sacramento  County, 
50  Cal.  433. 

Connecticut.  —  Duane  v.  McDonald,  41  Conn. 
5*7- 

Georgia.  —  Bonner  v.  State,  7  Ga.  473. 
Louisiana. — State  v.  Johnson,  29  La.  Ann. 
399- 

Michigan. — Cuthbert  v.  Detroit,  18  Mich. 
338. 

Minnesota.  —  State  v.  Churchill,  15  Minn. 
455- 

Mississippi. — State  v.  Coahoma  County, 
<Miss.  1887)  3  So.  Rep.  143. 

Nebraska.  — Anderson  v.  Colson,  I  Neb.  172. 

Nevada.  —  Denver  v.  Hobart,  10  Nev.  28. 

New  York.  —  Matter  of  Gardner,  68  N.  Y. 
467;  People  v.  Dikeman,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  124;  People  v.  New  York,  3 
Johns.  Cas.  (N.  Y.)  79;  People  v.  Stevens,  5  Hill 
<N.  Y.)  616;  People  v.  Stephens,  2  Abb.  Pr.  N.  S. 
<N.  Y.  Supreme  Ct.)  348. 

Oregon.  —  Warner  v.  Myers,  4  Oregon  72; 
Biggs  v.  McBride,  17  Oregon  640. 

2.  Minority  Rule.  —  Marshall  v.  Harwood,  5 
Md.  423;  Strong,  Petitioner,  20  Pick.  (Mass.) 
484;  Conlin  v.  Aldrich,  98  Mass.  557;  Banton 
v.  Wilson,  4  Tex.  400;  Lindsey  v.  Luckett,  20 
Tex.  516. 

3.  To  Obtain  Possession  of  Office,  Books,  etc. — 

State  v.  Ely,  43  Ala.  568;  Kennedy  v.  Board  of 
Education,  82  Cal.  483;  People  v.  Kilduff,  15 
111.  492,  60  Am.  Dec.  769;  People  v.  Head,  25 
111.  325;  State  v.  Sherwood,  15  Minn.  221,  2 
Am.  Rep.  116;  Dew  v.  Judges,  3  Hen.  &  M. 
(Va.)  1,  3  Am.  Dec.  639. 

Against  Trespasser  for  Delivery  of  Books. —  It 
is  not  probable  that  the  writ  would  issue 
against  a  mere  trespasser  to  compel  the  de- 
livery of  the  books  of  the  office  to  the  rightful 
officer,  as  in  such  case  the  same  remedy  would 
have  to  be  sought  as  in  cases  of  trespass,  or 
theft  of  private  property.  Hussey  v.  Hamil- 
ton, 5  Kan.  462. 

Possession  of  Public  Buildings.  —  Where  an 
elector  has  been  regularly  elected  and  com- 
missioned, and  is  entitled  to  the  possession  of 
public  buildings  by  reason  of  his  election,  their 
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surrender  may  be  compelled  by  mandamus. 
Felts  v.  Memphis,  2  Head  (Tenn.)  650;  Burr 
v.  Norton,  25  Conn.  103;  State  v.  Layton,  28 
N.  J.  L.  244. 

In  such  case  no  evidence  is  admissible  ex- 
cept the  commission  of  the  relator.  State  v. 
Hyams,  12  La.  Ann.  719. 

Unlawful  Removal  from  Office.  —  Where  a  per- 
son has  been  unlawfully  removed  from  office, 
he  may  compel  a  restoration  by  the  writ  of 
mandamus.  People  v.  Scrugham,  20  Barb. 
(N.  Y.)  302;  People  v.  Board  of  Police,  35 
Barb.  (N.  Y.)  535;  Singleton  v.  Charleston 
Tobacco  Inspection  Corr.'rs,  2  Bay  (S.  Car.) 
105;  Geter  v.  Tobacco  Inspection  Com'rs,  I 
Bay  (S.  Car.)  354,  1  Am.  Dec.  621;  Dew  v. 
Judges,  3  Hen.  &  M.  (Va.)  1,  3  Am.  Dec.  639; 
State  v.  Watertown,  9  Wis.  254. 

When  a  person  applies  for  a  writ  to  restore 
him  to  office,  he  must  show  a  clear  legal  title  to 
it,  as  the  writ  will  only  he  granted  in  favor  of 
a  person  clearly  entitled  to  the  office  de  jure. 
Justices  v.  Clark,  1  T.  B.  Mon.  (Ky.)  82;  Jus- 
tices v.  Harcourt,  4  B.  Mon.  (Ky.)  499. 

Ineligibility  of  Candidate  Elected.  —  In  People 
v.  Sheffield,  47  Hun  (N.  Y.)  481,  it  was  held 
that  mandamus  would  not  be  granted  to  com- 
pel the  directors  of  a  village  to  receive  the  re- 
lator as  a  member  of  the  board  to  which  he 
had  been  elected,  where  the  answer  to  the  writ 
showed  that  the  relator  was  not  a  resident  and 
freeholder  of  the  ward  from  which  he  was 
elected,  as  required  by  the  village  charter. 

4.  Relator's  Title  in  Issue  —  England.  —  Rex 
v.  Owen,  5  Mod.  314;  Rex  v.  Payn,  1  N.  &  P. 
524;  Rex  v.  Ingram,  1  W.  Bl.  50;  Rex  v.  Clap- 
ham,  1  Wils.  305. 

Connecticut.  —  Burr  v.  Norton,  25  Conn.  103. 

Indiana.  —  Beal  v.  Ray,  17  Ind.  554. 

Louisiana.  —  State  v.  Pitot,  21  La.  Ann.  336. 

Minnesota.  —  Crowell  v.  Lambert,  10  Minn. 
369;  State  v.  Sherwood,  15  Minn.  221,  2  Am. 
Rep.  116;  State-'.  Williams,  25  Minn.  340. 

Nebraska.  —  State  v.  Meeker,  19  Neb.  444. 

New  Hampshire.  —  Kimball  v.  Lamprey,  19 
N.  H.  215. 

New  Jersey.  —  State  v.  Layton,  28  N.  J.  L. 
244. 

Vermont.  —  Walter  v.  Belding,  24  Vt.  658. 

In  mandamus  to  compel  the  delivery  of  the 
records  to  one  holding  a  certificate,  no  defense 
which  goes  back  of  the  certificate  is  valid,  un- 
less it  shows  that  the  office  could  not  be  prop- 
erly filled  at  the  election.  State  v.  Dodson,  21 
Neb.  218. 

5.  People  v.  Stevens,  5  Hill  (N.  Y.)  616. 
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do  not  seem  to  be  entirely  consistent  as  to  when  mandamus  will  be  awarded.1 
And  in  some  of  the  United  States  where  the  return  to  an  alternative  writ 
could  not  be  traversed,  it  was  held  that,  where  the  return  set  up  a  defense 
which  would  have  been  valid  in  a  contest  on  the  merits,  the  peremptory  writ 
would  be  denied  until  the  return  was  proved  false,  in  an  action  for  a  false 
ret  urn.* 

k.  Mistake  of  Law  by  Respondent  as  to  Jurisdiction.  —  An  hon- 
est belief  that  they  have  no  authority  to  do  the  act  demanded  will  not  pre- 
vent the  allowance  of  the  writ,  when  there  is  a  mistake  of  law  as  to  the 
preliminaries  necessary  to  confer  jurisdiction  on  the  board.3  When,  how- 
ever, their  jurisdiction  is  dependent  on  a  matter  of  fact,  of  which  such  board 
is  the  judge,  its  decision  is  final,  unless  appealed  from.4  But  where  the  ques- 
tion of  fact  is  one  that  the  board  has  no  jurisdiction  to  determine,  and  they 
make  a  mistake  of  law,  it  is  no  defense.5 

/.  The  Relator.  —  Where  mandamus  is  sought  to  compel  the  perform- 
ance of  an  act  in  which  the  public  at  large  have  an  interest,  such  as  the 
removal  of  a  county-seat,  in  conformity  with  the  vote  of  the  people,  the  writ 
may  be  asked  for  as  a  matter  of  course,  upon  the  relation  of  the  attorney- 
general  or  the  prosecuting  attorney  of  the  proper  county;  and  in  most  of  the 
states  any  private  person  who  is  a  resident  of,  and  a  taxpayer  in,  the  district 
is  considered  as  having  sufficient  interest  in  the  matter  to  become  the  relator.6 

m.  Parties  Defendant.  —  It  is  necessary  to  use  great  care  to  see  that 
the  alternative  writ  is  directed  to  the  proper  party.  If  the  power  to  act  is  in 
more  than  one  person  or  body,  and  is  joint,  the  peremptory  writ  will  be 
denied,  if  it  appears  that  all  whose  duty  it  is  to  perform  the  act  are  not 


1.  In  one  case,  upon  affidavits  that  some  of 
the  votes  cast  for  the  opposite  party  were  ille- 
gal, and  that  the  relator  had  a  majority  of  the 
legal  votes  cast, «  mandamus  was  granted  to 
compel  the  returning  officer  to  seal  the  certifi- 
cate of  election  for  the  relator,  although  a  cer- 
tificate had  been  issued  to  the  other  candidate. 
Rex  v.  York,  4  T.  R.  699.  And  in  another 
case,  upon  affidavits  that  one  of  the  candidates 
had  a  majority  only  by  means  of  illegal  votes, 
a  mandamus  was  awarded  to  admit  and  swear 
in  the  relator,  who  appeared  to  have  the 
majority  of  the  legal  votes,  although  the  in- 
cumbent had  already  been  admitted  and  sworn 
into  the  office.  Rex  v.  Bedford  Level  Corp.,  6 
East  356. 

2.  Howard  v.  Gage,  6  Mass.  462;  Dane  v. 
Derby,  54  Me.  95,  89  Am.  Dec.  722. 

3.  Reg.  v.  Goodrich,  19  L.  J.  Q.  B.  413; 
Reg.  v.  Leicester,  15  Q.  B.  671,  69  E.  C.  L. 
671. 

4.  In  the  same  cases,  where  there  was  proof 
of  the  personal  service  required  to  give  the 
board  jurisdiction,  but  the  meeting  considered 
the  witnesses  unworthy  of  credit,  and  refused 
to  go  into  the  question  of  contest,  the  court 
held  that  the  board  having  decided  a  question 
of  fact  over  which  it  had  jurisdiction,  the  de- 
cision was  final,  and  the  court  could  not  inter- 
fere. 

5.  Thus,  where  the  board  of  canvassers  re- 
fused to  count  and  return  the  vote  cast  at  a 
town  meeting  for  justice  of  the  peace,  upon 
the  ground  that  there  was  no  vacancy,  and 
that  the  election  was  unauthorized  by  law,  the 
court,  having  decided  that  the  election  was 
properly  held,  granted  a  mandamus  to  compel 
the  board  to  reassemble  and  canvass  the  votes 
after  they  had  adjourned  after  canvassing  the 
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votes  for  the  other  officers.  People  v.  Schiel- 
lein,  95  N.  Y.  124. 

6.  The  Relator  —  United  States.  —  Union  Pac. 
R.  Co.  v.  Hall,  91  U.  S.  343. 

Arkansas.  —  Moses  v.  Kearney,  31  Ark.  261. 

Delaware.  —  Cannon  v.  Janvier,  3  Houst. 
(Del.)  27. 

Illinois.  —  Ottawa  v.  People,  48  111.  233. 
Indiana.  —  Hamilton  v.  State,  3  Ind.  452. 
Iowa.  — State  v.  County  Judge,  7  Iowa  1S6. 
Nevada.  — State  v.  Gracey,  11  Nev.  223. 
New   York.  —  People  v.  Collins,  19  Wend. 
(N.  Y.)  56. 

Wisconsin.  —  State  v.  Doyle,  40  Wis.  175,  22 
Am.  Rep.  692. 

But  in  California  it  was  held  that,  to  support 
an  application  for  a  writ  of  mandamus  by  a 
private  party,  his  interest  must  be  distinguish- 
able from  that  of  the  mass  of  the  community; 
so  that  one  who  is  only  an  elector  could  not 
apply  in  his  own  name  for  a  writ  to  compel  the 
board  of  supervisors  to  order  an  election  for 
a  vote  on  the  question  of  the  removal  cf  a 
county-seat.  Linden  v.  Alameda  Countv,  45 
Cal.  6. 

And  in  Michigan  and  Pennsyhania  it  has 
been  held  that  the  writ  will  not  issue  to  en- 
force a  mere  public  right,  upon  the  relation  of 
one  whose  only  interest  is  that  of  a  citizen,  but 
that  it  must  be  upon  the  relation  of  the  proper 
law  officer.  People  v.  Regents,  4  Mich.  9S; 
People  v.  State  Prison,  4  Mich.  187;  Com.  -•. 
Park,  9  Phila.  (Pa.)  481,  29  Leg.  Int.  (Pa.)  156; 
Heffner  v.  Com.,  28  Pa.  St.  108. 

In  the  states  where  the  writ  may  issue  on 
the  relation  of  a  private  person,  he  must  be  in- 
terested in  the  matter  as  a  citizen,  resident  of, 
or  taxpayer  in,  the  district;  and  one  who  has 
no  interest,  in  the  subject-matter  cannot  be  a 
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joined.1  On  the  other  hand,  where  the  proceeding  is  by  alternative  writ, 
and  improper  parties  are  joined,  the  peremptory  writ  will  not  issue  to  those 
who  were  proper  parties.3  When  the  proceeding,  however,  is  by  rule  to 
show  cause,  the  writ  may  issue  against  those  who  are  shown  to  be  the  proper 
parties.3 

Should  Be  Addressed  to  Officer  in  His  Official  Capacity.  —  Where  the  object  of  the  writ 
is  to  require  the  performance  of  an  official  duty  by  a  public  officer,  the  writ 
should  be  directed  to  him  in  his  official  capacity,  and  not  as  an  individual.4 

3.  Prohibition.  —  The  writ  of  prohibition  is  but  little  used  in  election  cases, 
as  it  cannot  be  used  merely  to  prevent  ministerial  acts;5  nor  would  it  lie  to 
prevent  a  person  from  usurping  an  office  to  which  he  was  not  entitled.6 

May  Issue  to  Canvassing  Boards.  —  Where  a  canvassing  board  attempts  to  exer- 
cise judicial  powers,  and  examine  witnesses  to  determine  whether  the  return- 
ing officers  have  returned  votes  which  ought  not  to  be  counted,  it  has  been 
held  that  the  writ  of  prohibition  would  lie  to  restrain  such  action.7 

Power  of  the  Supreme  Court  of  the  United  States.  —  It  has  been  held  that  the 
Supreme  Court  of  the  United  States  cannot  issue  a  writ  of  prohibition  to 
restrain  a  circuit  court  from  exercising  the  jurisdiction  conferred  by  section  23 
of  the  Act  of  May  31,  1870,  to  enforce  the  rights  of  the  citizens  of  the  United 
States  to  vote  in  the  several  states,  until  after  an  appeal  from  a  final  decision 
of  the  circuit  court  has  been  taken.8 

Prohibition  against  Injunction.  —  It  has  been  held  that  this  writ  will  not  issue  to 
prevent  a  chancellor  from  issuing  an  injunction  to  prevent  the  use  of  a  certifi- 
cate of  election  alleged  to  have  been  obtained  by  false  and  fraudulent 
returns;9  and  that  it  would  not  issue  at  the  suit  of  the  defendant  in  a  bill  for 
injunction  in  a  contested  election  case,  on  the  ground  that  the  chancery  court 
had  no  jurisdiction  of  the  subject-matter,  when  it  appeared  that  the  petitioner 
was  under  attachment  for  violating  the  injunction,  but  had  not  answered  the 
bill,  or  moved  to  dismiss  it,  or  sought  any  other  remedy  in  the  court  of 
chancery. 10 

4.  Habeas  Corpus.  — The  right  of  a  judge  or  magistrate,  who  is  an  officer 
de  facto,  cannot  be  tested  in  a  habeas  corpus  proceeding  at  the  suit  of  a  per- 
son who  has  been  imprisoned  by  his  order; 11  but  it  seems  that  the  question  as 
to  whether  the  party  is  a  de  facto  officer  may  be  heard  in  such  a  proceeding.12 

relator.     School  Trustees  v.  People,  71  111.  where  there  is  a  statutory  remedy  for  the  con- 

55g.  test  of  an  election.    Kemp  v.  Ventulett,  5S  Ga. 

1.  People  v.  Yates,  40  111.  126.  419. 

2.  Thus  in  Rex  v.  Norwic,  1  Stra.  55,  where  In  Fleming  v.  Marion  County,  31  W.  Ya.  608, 
a  writ  was  directed  to  the  mayor,  aldermen,  it  was  held  that  while  many  of  the  acts  of  the 
and  council  of  a  corporation,  to  compel  them  commissioners,  sitting  as  a  board  of  canvassers 
to  elect  a  town  clerk,  it  was  held  to  be  bad  after  an  election,  were  merely  ministerial,  still 
when  the  power  of  election  was  in  the  mayor  they  were  not  all  so;  and  where  such  tribunal, 
and  aldermen  only,  and  that,  when  the  mis-  clothed  by  the  statute  with  both  ministerial 
joinder  appears  on  the  face  of  the  alternative  and  judicial  powers,  is  merely  exercising  its 
writ,  it  will  be  quashed,  and  no  return  re-  ministerial  functions,  to  its  action  in  such  mat- 
quired,  ters  prohibition  will  not  lie;  but  when  it  is 

3.  State  v.  Beloit,  20  Wis.  79.  exercising  its  judicial  functions,  and  is  proceed- 

4.  Chance  v.  Temple,  1  Iowa  179.  ing  in  excess  of  its  judicial  powers  or  is  usurp- 

5.  Prohibition  —  To  Restrain  Issuance  of  Com-  ing  judicial  powers  which  do  not  belong  to  it, 
mission.  —  In  Greir  v.  Taylor,  4  McCord  L.  (S.  a  writ  of  prohibition  will  lie.  See  also  Alder- 
Car.)  206,  17  Am.  Dec.  731,  it  was  held  that  a  son  v.  Kanawha  County,  31  W.  Ya.  633. 

writ  of  prohibition  could  not  issue  to  restrain  8.  Ex  p.  Warmouth,  17  Wall.  (L  .  S.)  64. 

the  governor  from  issuing  a  commission.  9.  Ex  p.  Reid,  50  Ala.  439. 

Holding  Elections.  —  In  People  v.  Board  of  10.  Ex  p.  Hamilton,  51  Ala.  62. 

Election  Com'rs,  54  Cal.  404,  it  was  held  that  11.  Habeas  Corpus. —  Ex  p.  Strahl,  16  Iowa 

the  writ  would  not  issue  to  prevent  the  proper  369;  Matter  of  Wakker,  3  Barb.  (N.  Y.)  162. 

officers  from  calling  an  election.  12.  Thus  in  South  Carolina  there  were  two 

6.  Buckner  v.  Veuve,  63  Cal.  304;  State  v.  persons  claiming  to  be  governor  of  the  state. 
Pears,  33  Minn.  81.  and  a  writ  of  habeas  corpus  was  sued  out 

7.  Brazic  v.  Fayette  County,  25  W.  Va.  213.  against  the  warden  of  the  penitentiary,  in  be- 
But  in  Georgia  it  was  held  that  prohibition  half  of  a  person  who  had  received  a  pardon 

would  not  lie  to  control  the  election  officers  fiom  one  of  the  claimants;  the  court  held  that 
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The  constitutionality  of  an  act  of  Congress  may  be  tested  in  a  proceeding  in 
habeas  corpus, 1  and  it  has  also  been  held  that  the  court  would  inquire  into 
the  validity  of  an  election  held  to  determine  as  to  the  adoption  of  a  local 
option  law  in  this  proceeding.* 

5.  Equitable  Remedies  —  a.  JURISDICTION  OF  COURTS  OF  EQUITY  TO  Try 
Contests  OF  Elections.  —  The  right  to  contest  elections  is  purely  a  statu- 
tory right,  and  courts  of  equity  have  no  jurisdiction,  ratione  materia,  to 
determine  the  contest  of  an  election,  because  of  irregularities  or  fraud  in  the 
conduct  of  the  election,3  and  the  fact  that  no  provision  is  made  by  statute  for 
a  contest  will  not  confer  such  jurisdiction.4 

Elections  Not  Involving  Office.  —  Upon  the  question  whether  this  rule  applies  to 
elections  for  the  location  of  a  county-seat,  and  similar  elections  wherein  no 
office  is  involved,  so  that  the  validity  of  the  election  cannot  be  attacked  by 
quo  warranto  to  the  same  extent  as  other  elections,  the  decisions  are  conflict- 
ing. It  seems  that  the  weight  of  authority  is  to  the  effect  that  the  rule  does 
so  apply,5  though  an  exception  to  the  general  rule  has  been  made  in  some 


it  was  its  duty  to  determine  whether  the  per- 
son granting  the  pardon  was  a  de  facto  gov- 
ernor, Ex  p.  Smith,  8  S.  Car.  495,  but  that, 
if  he  was  governor  de  facto,  the  pardon  was 
valid,  regardless  of  his  not  having  a  perfect 
title  to  the  office  or  evidence  of  his  title.  Ex 
p.  Norris,  8  S.  Car.  408. 

1.  Ex  p.  Clarke,  100  U.  S.  399. 

2.  Ex  p.  Kramer,  19  Tex.  App.  124.  And 
see  Ex  p.  Kearney,  55  Cal.  212. 

3.  Jurisdiction  of  Equity  to  Try  Election  Con- 
tests.—  Cochran  v.  McCleary,  22  Iowa  75; 
Hagner  v.  Heyberger,  7  W.  &  S.  (Pa.)  104,  42 
Am.  Dec.  220.  See  also  Hardesty  v.  Taft,  23 
Md.  530,  87  Am.  Dec.  584;  State  v.  Judge,  13 
La.  Ann.  89;  Skrine  v.  Jackson,  73  Ga.  377; 
Freeman  v.  State,  72  Ga.  812. 

It  was  held  in  one  case  in  Alabama  that  an 
injunction  might  be  granted  to  enjoin  the  use 
of  a  certificate  of  election  fraudulently  ob- 
tained. Reid  v.  Moulton,  51  Ala.  255.  But 
upon  a  subsequent  hearing  of  the  same  case 
this  was  overruled,  and  it  was  held  that,  where 
there  was  no  statutory  remedy,  quo  warranto, 
and  not  a  bill  in  equity,  was  the  proper  rem- 
edy.   Moulton  v.  Reid,  54  Ala.  320. 

Consent  of  Parties.  —  In  Smith  v.  Myers,  109 
Ind.  1,  58  Am.  Rep.  375,  it  is  held  that  the 
courts  have  no  jurisdiction  to  enjoin  the  sec- 
retary of  state  from  delivering  to  the  speaker 
of  the  House  of  Representatives  the  sealed  re- 
turns, alleged  to  be  wrongful  and  illegal,  of  an 
election  for  lieutenant-governor,  which  are 
directed  to  the  speaker  as  required  by  law,  in 
care  of  the  secretary,  and  are  to  be  delivered 
to  him  by  the  latter;  and  such  jurisdiction 
cannot  be  conferred  by  the  consent  of  the  par- 
ties. 

4.  Want  of  Statutory  Mode  of  Contest.  —  Moore 
v.  Hoisington,  31  111.  248. 

5.  County-seat  and  Similar  Elections  —  Ala- 
bama.—  Leigh  v.  State,  69  Ala.  261;  Clarke  v. 
Jack,  60  Ala.  271. 

Louisiana.  —  State  v.  Dortch,  41  La.  Ann. 
846. 

Maryland.  —  Hamilton  v.  Carroll,  82  Md. 

326. 

Michigan.  —  Atty.-Gen.  v.  Lake  County,  33 
Mich.  289. 

Oregon.  —  McWhirter  v.  Brainard,  5  Oregon 
426. 


Tennessee.  —  Sanders  v.  Metcalf,  1  Tenn.  Ch 
419. 

Texas.  —  Caruthers  v.  Harnett,  67  Tex.  127; 
Caruthers  v.  Slaughter,  (Tex.  1886)  2  S.  W. 
Rep.  526. 

Washington.  —  Parmeterw.  Bourne,  8  Wash. 

45- 

In  State  v.  Dortch,  41  La.  Ann.  850,  the  doc- 
trine announced  in  the  case  of  State  v.  Judge, 
13  La.  Ann.  89,  was  affirmed.  This  was  a 
parish  suit  case,  and  the  court,  among  other 
things,  said:  "  It  seems  well  settled  that 
in  absence  of  express  statutory  authority 
courts  of  equity  will  not  exercise  such  juris- 
diction. *  *  *  It  has  been  at  all  times 
within  the  power  of  the  legislature  to  extend 
to  the  courts  the  jurisdiction  which  they  had 
declined.  The  fact  that  the  legislature  has 
not  done  so,  or  has  extended  only  a  jurisdiction 
defined  and  limited,  clearly  conveys  the  inten- 
tion of  that  department  to  exclude  the  courts 
from  any  jurisdiction  in  such  matters  beyond 
that  expressly  granted.  *  *  *  There  is  no 
possible  reason  or  consideration  for  applying 
a  different  rule  to  elections  for  parish  seats 
than  that  applied  to  elections  for  officers. 
Both  are  matters  of  purely  governmental  con- 
cern, involving  only  public  and  popular  rights, 
and  conferring  no  private  rights  which  are 
susceptible  of  becoming  vested." 

In  Hipp  v.  Charlevoix  County,  62  Mich.  456, 
wherein  it  was  held  that  the  canvass  of  the 
board  to  determine  the  result  of  an  election 
held  by  order  of  the  board  of  supervisors  of  a 
county  by  a  two-thirds  vote,  at  a  meeting  in 
which  all  the  towns  were  represented,  for  the 
purpose  of  determining  the  location  of  the 
county-seat,  was  conclusive,  Chief  Justice 
Campbell,  in  delivering  the  opinion,  said: 
"  The  questions  are  not  such  as  the  courts 
have  any  right  to  disturb  after  they  have  been 
disposed  of  by  the  only  authority  which  the 
law  has  empowered  to  act  upon  them.  The 
supervisors,  at  a  meeting  when  all  the  towns 
were  represented,  by  a  two-thirds  vote,  ordered 
an  election  to  determine  upon  the  proposed 
removal  of  the  county-seat.  This  election 
was  held,  and  the  board  determined  the  result 
upon  a  canvass.  That  action  is  conclusive,  and 
no  authority  exists  anywhere  to  dispute  it. 
The  controversy,  which  is  not  in  any  proper 
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jurisdictions  in  the  case  of  such  elections.1 

b.  To  Enjoin  Holding  an  Election.  —  The  power  to  hold  elections 
is  a  political  one,  and  a  court  of  equity  has  no  jurisdiction  to  enjoin  the 
proper  officer  from  holding  an  election.3  An  injunction  issued  in  such  a  case 
is  void,  and  gives  no  ground  for  an  attachment  for  contempt.3 

c.  To  Enjoin  Canvassing  Votes.  —  A  court  of  equity  will  not  interfere 
by  an  injunction  to  prevent  the  election  or  canvassing  officers  from  doing 
their  duty  as  required  by  the  law,  nor  prevent  them  from  canvassing  the  votes 
in  a  certain  way.4 


sense  a  judicial  one,  is  closed.  The  con- 
stitution has  not  empowered  this  court  to  settle 
controversies  not  j  udicial,  which  are  wisely  left 
to  the  proper  local  and  representative  agencies 
of  the  people." 

Fraud.  —  In  Parmeter  v.  Bourne,  8  Wash.  45, 
it  was  held  that  a  court  of  equity  had  no  juris- 
diction to  determine  the  contest  of  such  an 
election,  though  there  had  been  fraud  in  can- 
vassing the  votes. 

Election  on  Fence  Law.  —  In  Skrine  v.  Jack- 
son, 73  Ga.  377,  which  involved  a  contest  of  an 
•election  on  the  fence  law,  it  was  decided  that 
that  was  a  part  of  the  political  power  of  the 
state,  which  the  legislature  had  seen  fit  to  con- 
fer upon  the  ordinary,  and  the  courts  had  no 
authority  to  interfere. 

1.  State  v.  Hamilton  County,  35  Kan.  640; 
Doan  v.  Logan  County,  2  Idaho  781;  Sweatt 
v.  Faville,  23  Iowa  32 1;  Rice  v.  Smith,  9  Iowa 
•570;  Gibson  v.  Trinity  County,  80  Cal.  359; 
Calaveras  County  v.  Brockway,  30  Cal.  325; 
Maxey  v.  Mack,  30  Ark.  472;  Dickey  Reed, 
78  111.  262. 

County-seat  Election.  —  In  Boren  v.  Smith,  47 
111.  482,  it  was  held  that  in  the  contest  of  a 
county-seat  election  where  fraud  was  alleged 
a  court  of  chancery  would  take  jurisdiction. 
The  court  in  that  case  admitted  the  general 
doctrine,  but  made  an  exception  as  to  a  county- 
seat  election.  It  further  based  its  decision  on 
the  fact  that  the  constitution  had  declared  that 
a  certain  vote  should  be  taken  before  a  county- 
seat  could  be  removed,  and  said:  "  In  making 
that  provision  it  is  manifest  that  it  was  de- 
signed that  the  will  of  the  majority  of  the 
legal  voters  of  the  county  should  control.  It 
would  defeat  that  object,  and  render  this  funda- 
mental provision  inoperative,  if  the  sense  of  the 
majority  of  the  legal  voters  constitutionally 
expressed  might  be  overcome  by  illegal  voters 
or  other  fraudulent  means.  *  *  *  As  there 
is  no  law  in  England  similar  to  this  provision 
of  our  constitution,  and  the  organic  laws  of 
other  states  are  believed  to  have  no  such  pro- 
vision, it  is  not  to  be  expected  that  precedents 
may  be  found  upon  which  to  base  the  juris- 
diction of  a  court  of  equity.  But  if  our  courts 
of  equity  were,  in  the  absence  of  legislative 
action,  to  refuse  relief,  this  constitutional  pro- 
vision could,  by  fraud,  be  rendered  inoperative 
and  wholly  defeated."  See  also  People  v. 
Wiant,  48  111.  263. 

Election  for  Creation  of  Municipal  Indebtedness. 
—  In  Gibson  v.  Trinity  County,  80  Cal.  359,  it 
was  held  that  Const.,  §  18,  art.  11,  regulating 
elections  to  determine  the  policy  of  creating  a 
bonded  indebtedness  for  a  county,  confers  by 
necessary  implication  upon  the  courts  of 
chancery  jurisdiction  to  protect  the  will  of  the 
people  in  regard  thereto,  as  no  machinery  was 
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provided  by  law  for  enforcing  the  provisions 
of  the  constitution. 

2.  Injunction    Against    Holding   Election.  — 

People  v.  Galesbury,  48  111.  485;  Harris  v. 
Schryock,  82  111.  119;  Smith  v.  McCarthy,  56 
Pa.  St.  359. 

A  bill  for  an  injunction  cannot  be  main- 
tained in  the  courts  of  the  United  States  to 
restrain  the  election  officers  in  a  city  from  hold- 
ing an  election  in  pursuance  of  the  state  stat- 
ute and  city  charter.  Holmes  v.  Oldham,  1 
Hughes  (U.  S.)  76. 

In  McKinney  v.  County  Com'rs,  (Fla.  1888) 
3  So.  Rep.  887,  an  injunction  to  restrain  the 
holding  of  an  election  was  denied,  the  date 
fixed  therefor  having  elapsed  pending  the  de- 
termination of  the  suit.  The  court,  however, 
seemed  to  be  of  the  opinion  that  it  had  juris- 
diction in  a  proper  case  to  issue  such  an  in- 
junction. 

3.  Walton  v.  Develing,  61  111.  201;  Darst  v. 
People,  62  111.  306. 

4.  To  Enjoin  Canvass  of  Votes  —  United  States. 
—  Weil  v.  Calhoun,  25  Fed.  Rep.  865. 

Georgia.  —  Kemp  v.  Ventulett,  58  Ga.  419. 
Illinois.  —  Dickey  v.  Reed,  78  111.  261. 
Indiana.  —  Smith  v.  Myers,  109  Ind.  I,  58 
Am.  Rep.  375. 

Ohio.  —  Peck  v.  Weddell,  17  Ohio  St.  271. 
Pennsylvania.  —  In  re  Contested  Elections,  I 
Brews.  (Pa.)  67;  Bright.  El.  Cas.  617. 

In  Exp.  Ivey,  26  Fla.  537,  it  was  held  that 
neither  the  constitution  nor  the  statutes  im- 
posed upon  the  Supreme  Court  the  duty  of  in- 
structing officers  how  they  shall  canvass 
election  returns  before  they  have  violated  the 
law  governing  the  canvass  thereof. 

In  State  f.  Wabaunsee  County,  36  Kan.  180, 
it  was  held  that  a  suit  by  a  private  individual 
in  the  name  of  the  state,  on  his  relation,  to  per- 
petually enjoin  a  canvassing  board  from  can- 
vassing election  returns  of  an  election  held  to 
authorize  a  subscription  to  the  capital  stock  of 
a  railroad  company  and  to  issue  bonds  in  pay- 
ment therefor,  could  not  be  maintained  where 
such  private  individual  had  no  interest  in  the 
subject-matter  of  the  action  different  in  kind 
from  that  of  the  public  in  general,  although 
he  was  a  resident,  a  taxpayer,  and  an  elector. 

In  State  v.  Eggleston,  34  Kan.  714,  it  was 
held  that  an  injunction  would  lie  to  prevent 
a  canvass  of  the  votes  for  the  removal  of  a 
county-seat,  where  the  petition  for  the  elec- 
tion was  illegal. 

Certifying  Returns.  —  In  Alderson  v.  Kana- 
wha County,  32  W.  Va.  640,  25  Am.  St.  Rep. 
840,  it  was  held  that  equity  has  no  jurisdiction 
to  enjoin  commissioners  of  a  county  court  from 
certifying  to  the  governor  the  result  of  their 
canvass  of  the  votes  in  their  county  for  a  rep- 
resentative in  the  Congress  of   the  United 
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d.  To  Enjoin  Use  of  Certificate.  —  A  court  of  equity  has  no  author- 
ity to  enjoin  the  use  of  a  certificate  of  election  because  it  is  alleged  that  it 
was  based  upon  fraud  or  forged  returns,  even  though  there  was  no  provision 
for  a  statutory  contest.1 

e.  To  Enjoin  Issue  of  Commission,  or  Acting  under  It.  —  A  court 
of  chancery  has  no  authority  to  enjoin  the  issue  of  a  commission,  nor  its 
acceptance,  nor  to  restrain  the  performance  of  official  acts,  because  the  elec- 
tion was  not  properly  held.2 

/.  To  Enjoin  Contest.  —  Where  the  statute  authorizes  the  contest  of 
an  election,  a  court  of  chancery  has  no  power  to  enjoin  the  prosecution  of  a 
contest  because  the  office  was  the  clerkship  of  that  court ;  and  a  violation  of 
such  an  injunction  is  not  punishable  as  a  contempt  of  court.3 

g.  To  Obtain  Possession  of  Office.  —  Where  a  person  is  kept  out  of 
an  office  to  which  he  has  been  elected,  an  injunction  is  not  the  proper  remedy, 
even  though  the  term  of  the  incumbent  has  expired  and  the  complainant  has 
been  duly  elected  and  qualified  as  his  successor.4 

6.  Contests  Before  Legislative  Bodies  —  a.  In  General —  England  and  Canada.  — 
By  the  law  of  Parliament,  which  was  a  part  of  the  common  law  of  England y 
the  House  of  Commons  was  the  sole  judge  of  the  election  of  its  members;  and 
the  election  could  be  contested  by  the  defeated  candidate,  or  by  an  elector 
of  the  borough  or  county  in  which  the  election  was  held;  and  until  1868  the 
contest  was  tried  before  a  committee  of  the  House;  but  in  that  year  an  act  of 
Parliament  was  passed  which  provided  for  the  trial  of  all  English  and  Irish 
cases  before  the  judges  of  the  Courts  of  Common  Pleas,  and  of  the  Scotch 
cases  before  the  judges  of  the  session.  The  law  allowed  an  appeal  from  the 
decision  of  the  judge  to  the  full  court,  upon  questions  of  law,  and  made  his 
certificate  final  upon  the  question  of  the  validity  of  the  election;5  and  the 
same  system  prevails  at  present  in  the  cases  in  the  Parliament  of  the  Domin- 
ion of  Canada  and  the  Legislative  Assembly  of  Ontario.6 

United  States.  —  By  the  Constitution  of  the  United  States  it  is  provided  that 
each  house  of  Congress  shall  be  the  judge  of  the  election  returns  and  qualifi- 
cations of  its  own  members;  and  by  the  constitutions  in  the  different  states, 
each  house  of  the  state  legislatures  has  the  same  power  over  the  election  of 
members  as  the  houses  of  Congress.7    This  jurisdiction  over  the  election 

States,  which  the  law  makes  it  their  duty  to  early  case  of  Miller  v.  Lowry,  5  Phila.  (Pa.) 

do,  and  it  was  immaterial  that  the  failure  to  202,  20  Leg.  Int.  (Pa.)  5. 

issue  such  an  injunction  would  render  abortive  2.  Beal  v.  Ray,  17  Ind.  554;  Sanders  v.  Met- 

a  writ  of  certiorari  intended  by  the  complain-  calf,  1  Tenn.  Ch.  419. 

ant  to  be  taken  from  such  canvass.    See  also  3.  Ex  p.  Wimberly,  57  Miss.  437. 

Smith   v.  Myers,  109  Ind.   1,  58  Am.  Rep.  4.  Markle  v.  Wright,  13  Ind.  548. 

375.  5.  Wolferstan,  Law  and  Pr.  of  El.  Petiiions 

Issuance  of  Certificate  of  Election.  —  In  Neiser  2;  Cox  &  Grady,  Law  and  Pr.  of  Reg.  and 

v.  Thomas,  99  Mo.  224,  it  was  held  that  the  Elec.  353. 

rule  that  equity  will  not  determine  contested  6.  Brough  on  El.  Laws  55. 

election  cases  applies  where  the  proceeding,  7.  Inspecting  Ballots.  —  In  State?'.  Searle,  59 

though  not  in  form,  is  in  effect  such  a  con-  Minn.  489,  it  was  held  that  section  188  of  the 

test,  and,  therefore,  an  injunction  would  not  Election  Law  (Gen.  Laws  1893,  c.  4),  providing 

issue  to  restrain  the  issuance  of  a  certificate  of  for  the  appointment  of  three  persons  to  inspect 

election  on  the  ground  that  the  person  elected  the  ballots  on  a  contest  for  a  legislative  office, 

was  disqualified  to  hold  office.  was  not  in  conflict  with  section  3,  art.  4  of  the 

Action  under  Unconstitutional   Statute.  —  In  Constitution,  providing  that  each  house  shall 

State  v.  Cunningham,  81  Wis.  440,  the  secre-  be  the  judge  of  the  election  of  its  own  mem- 

tary  of  state  was  enjoined  from  giving  notices  bers. 

of  the  election  of  members  of  the  Senate  and  Under  Election  Law,  Acts  1895,  c.  159,  the 

Assembly,  where  the  apportionment  act,  under  ballots  are  preserved  in  the  duplicate  boxes 

which  such  election  was  held,  was  unconstitu-  as  evidence,  andean  be  used  in  a  quo  warranto 

tional.  proceeding,  or  before  a  commissioner  to  take 

1.  Alabama.  —  Moulton  v.  Reid,  54  Ala.  320.  depositions  in  the  contest  for  a  seat  in  Con- 

Pennsylvania.  —  Hulseman  v.  Rems,  41  Pa.  gress;  but  the  commissioner  cannot  order  the 

St.  396;  Rink  v.  Barr,  14  Phila.  (Pa.)  154,  37  production  of  the  boxes;  this  must  be  done 

Leg.  Int.  (Pa.)  132.  by  a  judge  of  the  Superior  or  Supreme  Court. 

Such  an  injunction  had  been  granted  in  the  Broughton  v.  Young,  119  N.  Car.  915. 
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of  members  excludes  the  jurisdiction  of  the  courts,1  although  the  canvassers 
may  be  compelled  by  mandamus  to  conduct  the  canvass  and  declare  the 
result  in  accordance  with  law,  thus  giving  the  person  holding  a  certificate 
the  prima  facie  right  to  the  seat,  and  compelling  the  other  party  to  begin  the 
contest.* 

Inferior  Legislative  Bodies.  —  And  in  a  number  of  the  states  a  similar  power  is 
given  to  inferior  legislative  bodies  in  the  state,  such  as  city  councils,  etc.3 

b.  MODE  OF  CONTEST  —  (i)  In  General. — The  mode  of  contesting  an 
election  before  a  legislative  body  is  generally  fixed  by  the  rules  of  such  body 
or  by  statute,  and  in  the  absence  of  any  general  provision  upon  the  subject 
the  body  may  prescribe  rules  for  each  particular  case  as  the  necessity  therefor 
may  arise. 

(2)  In  Parliament.  ■ —  Before  the  Act  of  1868,  the  method  of  commencing  a 
contest  for  a  seat  in  the  House  of  Commons  was  by  filing  a  petition,  which 
was  required  to  be  done  by  a  candidate  or  one  of  the  electors  of  the  constitu- 
ency from  which  the  member  was  returned  •  and  considerable  strictness  was 
required  of  petitioners  in  proving  their  qualifications;1  though  where  the 
allegation  was  that  the  petitioner  had  been  a  candidate,  it  was  held  that  he 
had  a  prima  facie  right  to  petition  unless  his  disqualification  was  obvious.5 
In  stating  the  charge,  it  was  sufficient  if  it  was  in  general  terms,  and  no  techni- 
cal form  was  required ;  but  the  facts  must  have  been  stated  directly,  and  not 


Bond  by  Contestant.  —  By  virtue  of  Gen.  Stat. 
1894.,  £  193,  it  is  the  duty  of  a  contestant  for 
the  office  of  a  member  of  the  legislature  to  ex- 
ecute a  bond,  with  two  sureties,  in  the  sum  of 
two  hundred  and  fifty  dollars,  and  have  such 
bond  approved  by  the  judge  of  the  district 
court,  and  filed  with  the  clerk  thereof,  con- 
ditioned that  he  will  pay  the  costs  and  ex- 
penses of  the  inspectors  of  the  ballots  if  he 
fails  to  maintain  such  contest.  It  was  held 
that  his  wrongful  neglect  to  have  such  bond 
approved  and  filed  cannot  be  taken  advantage 
of  by  him  or  his  sureties;  and  that  it  was  a 
sufficient  delivery  of  the  bond  to  make  it 
effectual,  that  the  contestant  used  it  before  the 
judge  in  procuring  the  appointment  of  such 
inspector,  and  with  the  intent  to  have  it  take 
its  regular  course  in  such  proceedings,  even 
though  it  was  not  formally  approved  and  filed. 
Nehring  v.  Haines,  (Minn.  1897)  72  N.  VV.  Rep. 
1061. 

1.  Garrard  v.  Gallagher,  11  Nev.  382. 

2.  O'Ferrall  v.  Colby,  2  Minn.  180. 

3.  Inferior  Legislative  Bodies  —  California.  — 
In  People  v.  Bingham,  82  Cal.  238,  it  was  held 
that  the  provision  of  the  consolidation  act  of 
the  city  and  county  of  San  Francisco,  that  the 
board  of  supervisors  shall  be  the  judge  of  elec- 
tion returns  and  qualification  of  its  own  mem- 
bers, did  not  affect  the  constitutional  power  of 
the  courts  to  inquire  in  quo  warranto  proceed- 
ings into  the  right  of  a  member  of  such  board 
to  hold  office. 

Colorado.  —  The  city  council  in  cities  of  the 
first  class  being  designated  by  statute  as  the 
tribunal  to  try  election  contests,  and  the  mayor 
of  such  a  city  being  a  member  of  the  city  coun- 
cil, the  contest  of  his  election  is  cognizable  by 
that  body  only,  and  the  county  court  has  no 
jurisdiction  to  hear  such  contest.  Booth  v. 
Couniy  Ct.,  18  Colo.  561. 

Illinois.  —  The  City  and  Village  Act  confers 
on  the  board  of  trustees  of  a  village  the  power 
to  judge  of  the  election  and  qualification  of  its 
own  members,  and  therefore  the  county  courts 
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are  without  jurisdiction  to  hear  contests  in 
such  cases.    Foley  v.  Tyler,  161  111.  167. 

Michigan.  —  In  Weston  v.  Probate  Judge,  69 
Mich.  600,  it  was  held  that  Laws  1887,  Act  293, 
which  provides  for  the  investigation  of  errors 
or  fraud  in  the  canvass  of  returns,  did  not  ap- 
ply in  those  cases  where  the  city  council  by 
whatever  name  it  is  called,  is  made  the  abso- 
lute judge  of  the  election  and  right  to  office  of 
its  members.  See  also  Naumann  v.  City  Can- 
vassers, 73  Mich.  252. 

New  York.  —  A  statute  which  confers  on 
the  board  of  supervisors  jurisdiction  to  deter- 
mine, "  unless  the  same  shall  have  been 
determined  by  a  court  of  competent  jurisdic- 
tion," the  election  and  qualification  of  its 
members,  does  not  confer  on  such  board  juris- 
diction to  determine  a  contest  as  to  the  elec- 
tion of  one  of  its  members,  where  the  question 
has  been  substantially  passed  upon  by  the 
court  of  appeals.  People  v.  Essex  County,  69 
Hun  (N.  Y.)  406. 

Ohio.  —  In  Stearns  v.  Wyoming,  53  Ohio  St. 
352,  it  was  held  that  the  determination  by  a 
council  of  the  contested  election  of  a  member 
of  its  body  cannot  be  reviewed  on  error. 

And  in  State  v.  Berry,  47  Ohio  St.  232,  it  was 
held  that  a  proceeding  in  quo  warranto  would 
not  lie  to  determine  the  right  of  a  member  of 
a  city  council  to  hold  office,  as  Rev.  Stat., 
§  1679,  provides  that  the  council  shall  be  the 
judge  of  the  election,  returns,  and  qualifica- 
tions of  its  own  members. 

Washington — In  State  Morris.  14  Wash. 
262,  it  was  held  that  proceedings  iti  the  nature 
of  quo  warranto  would  lie  to  determine  the 
title  to  office  of  a  member  of  the  city  council, 
where  the  council  had  made  no  provision  by- 
ordinance  for  carrying  on  the  contest  pending 
before  them  in  regard  to  the  election  of  such 
member. 

4.  Lisborn  Case,  VV.  it  B.  F.I.  Cas.  222; 
North  Cheshire,  I  P.  R.  D.  El.  Cas.  215. 

5.  Montgomery's  Case,  P.  &  K.  El.  Cas. 
169;  Londonderry  Case,  W.&  B.  El.  Cas.  214. 
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by  way  of  recital.1  It  was  never  necessary  to  state  the  names  of  alleged 
illegal  voters  in  the  petition ;  but,  in  cases  of  scrutiny,  each  party  was 
required  to  furnish  a  list  of  alleged  illegal  voters,  with  the  grounds  of  objec- 
tion to  each. 

Since  the  Act  of  1868,  petitions  are  required  to  be  presented  to  the  Courts  of 
Common  Pleas  in  England  or  Ireland,  and  to  the  Court  of  Session  of  Scot- 
land ;  and  the  petition  is  required  to  contain  a  statement,  first,  of  the  right  of 
the  petitioner  to  petition ;  second,  of  the  holding  and  the  result  of  the  elec- 
tion;  third,  of  the  facts  and  grounds  relied  on  to  sustain  the  prayer;  and  it  is 
required  to  be  divided  into  paragraphs,  which  are  to  be  numbered  consecu- 
tively, each  of  which  is  to  be  confined  to  a  distinct  portion  of  the  subject.2 

(3)  In  Congressional  Cases  —  (a)  In  General.  —  Before  the  passage  of  the  Act 
of  1 85 1,  contests  for  seats  in  the  House  were  commenced  by  a  petition  to  the 
House,  and  copies  were  served  on  the  sitting  member  with  notice  of  the 
intention  to  contest  the  seat;  and  when  it  was  intended  to  assail  the  legality 
of  any  of  the  votes,  it  seems  that  the  names  of  the  voters  were  required  to  be 
given ;  though  this  might  have  been  done  by  furnishing  the  list,  as  required 
by  the  parliamentary  practice.3  The  petition  was  required  to  contain  direct 
and  specific  charges,  which  would  enable  the  House  to  judge  whether,  if  proved, 
it  would  be  sufficient  in  law  to  vacate  the  seat.4 

(b)  The  Contestant.  —  It  has  been  held  that  the  House  of  Representatives, 
under  the  constitutional  power  conferred  upon  it  of  judging  of  the  qualifi- 
cations and  election  of  its  members,  may,  ex  mero  motu,  proceed  to  investi- 
gate the  validity  of  the  election  of  one  of  its  members,  without  the  necessity 
of  a  formal  contest.5  And  while  the  language  of  the  statute  does  not  confine 
the  right  to  contest  the  seat  to  parties  claiming  it,  since  the  Act  of  1851  all 
cases  have  been  commenced  by  defeated  candidates,  except  where  the  objec- 
tion was  to  the  eligibility  of  the  candidate;  but  before  that  time,  memorials 
had  been  presented  by  electors  of  the  district.6 

(c)  General  Effect  of  Statutory  Provisions.  —  There  having  been  some  difficulty 
in  regulating  the  proceedings  in  contests  in  the  House  of  Representatives, 
in  1798  an  act  was  passed  to  provide  for  the  procedure  in  such  cases,  but  it 
was  continued  in  force  only  four  years.  In  185  1  there  was  another  act  passed, 
the  provisions  of  which  are  found  in  the  Revised  Statutes,  §§  105  to  130. 
As  the  Constitution  of  the  United  States  provides  that  each  house  shall  be 
the  judge  of  the  elections,  returns,  and  qualification  of  its  own  members,7  such 
a  statute  cannot  bind  the  house  to  an  unqualified  adherence  to  its  provi- 
sions ;  yet,  as  a  matter  of  expediency,  rules  which,  by  their  statutory  form, 
have  become  matters  of  general  publicity,  enabling  those  desiring  to  make  a 
contest  to  proceed  in  a  regular  and  uniform  manner,  should  not  be  departed 
from,  unless  it  is  necessary  to  prevent  a  failure  of  justice.8 

1.  Petersfield's  Case,  3  Doug.  El.  Cas.  3;  ing  evidence  would  not  expire  before  the  ses- 
Wolferstan,  La  w  and  Pr.  of  El.  Petitions,  10.  sion  would  terminate,  and  that,    from  the 

2.  General  Rules;  Hardcastle,  Pr.  of  El.  evidence  before  them,  there  were  ten  thousand 
Petitions,  app.  xxii.  votes  returned  to  the  county  boards  of  can- 

3.  Varnum's  Case.  CI.  &  H.  El.  Cas.  112;  vassers  which  were  counted  upon  frivolous 
Easton  v.  Scott,  CI.  &  H.  El.  Cas.  272.  pretexts,  and  recommended  that  a  special  com- 

4.  Lieb's  Case,  CI.  &  H.  El.  Cas.  165.  mittee  be  appointed  to  go  to  the  state  and  take 

5.  Reeder  v.  Whitfield,  1  Bart.  El.  Cas.  the  evidence;  but  the  House  did  not  act  upon 
1S5.  the  report. 

6.  Lowell's  Case,  2  Cong.  El.  Cas.  37;  In  Williamson  v.  Sickles,  1  Bart.  El.  Cas. 
Sergeant's  Case,  1  Cong.  El.  Cas.  516.  288,  the  report  said:  "  The  committee  do  not 

7.  Art.  r,  §  5.  consider  the  law  of  185 1  as  of  absolute  bind- 

8.  Established  Rules  Not  to  Be  Lightly  Departed  ing  force  upon  this  house;  for  by  the  Consti- 
From.  —  Brooks  v.  Davis,  1  Bart.  El.  Cas.  244;  tution  '  each  house  shall  be  the  judge  of  the 
Carrigan  v.  Thayer,  2  Cong.  El.  Cas.  376;  elections,  returns,  and  qualifications  of  its  own 
Witherspoon  v.  Davidson.  6  Cong.  El.  Cas.  members,'  and  no  previous  House  and  Senate 
163;  Jones  v.  Shelley,  2  Ellsvv.  El.  Cas.  681,  in  can  judge  for  them.  The  committee,  however, 
which  the  committee  reported,  in  case  of  an  consider  that  act  as  a  wholesome  rule,  not  to 
election  to  fill  a  vacancy,  that  the  time  for  tak-  be  departed  from  except  for  cause." 
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(d)  Notice  and  Answer  under  Act  of  1851 — aa.  In  General.  —  By  the  Act  of  1 85 1, 
now  section  105  et  scq.  of  the  Revised  Statutes,  it  is  provided  that  the  person 
intending  to  contest  an  election  of  any  member  of  the  House  of  Representa- 
tives shall,  within  thirty  days  after  the  result  of  the  election  shall  have  been 
determined  by  the  officer  or  board  of  canvassers  authorized  by  law  to  deter- 
mine the  same,  give  notice  in  writing  of  his  intention  to  contest  the  same, 
and  in  such  notice  shall  specify  particularly  the  ground  upon  which  he  relies 
in  the  contest ;  and  the  member  elect  shall,  within  thirty  days,  answer  such 
notice,  admitting  or  denying  the  facts  alleged  therein,  and  stating  specifically 
any  other  grounds  upon  which  he  rests  the  validity  of  his  election. 

Sufficiency  of.  —  It  is  doubtful  what  degree  of  minuteness  is  necessary  in  stat- 
ing the  grounds  of  contest  or  defense,  but  it  would  seem  that  the  notice 
should  specify  with  reasonable  certainty  the  class  of  objections  to  the  elec- 
tion. If  it  is  such  that  the  contestee  can  tell  the  reasons  for  contest,  the 
committee  hesitate  to  reject  the  evidence  offered;  so  that,  while  in  many 
cases  the  committee  have  found  fault  "with  the  laxity  of  the  pleading,  they 
have  very  seldom  ruled  out  the  evidence  for  this  reason.1  By  section  121  it 
was  provided  that  the  testimony  taken  by  either  party  should  be  confined  to 
the  proof  or  disproof  of  the  facts  alleged  or  denied  by  the  notice  or  answer; 
and  it  has  been  held  that  the  names  of  the  illegal  voters  need  not  be  set  forth 
in  the  notice.* 

66.  Waiver  of  Sufficient  Notice.  —  If  the  specifications  are  vague  and  indefinite 
in  their  character,  they  will  not  be  rejected  in  the  absence  of  special  objec- 
tions to  them.  The  defect  is  considered  a  matter  of  form;  and  if  the  con- 
testee answers  the  notice  instead  of  objecting  to  it,  the  objection  will  be 
considered  as  waived.3  And  it  may  also  be  waived  by  an  agreement  that  evi- 
dence taken  under  it  might  remain  in  the  case,  in  consideration  that  the  time 
for  taking  the  evidence  of  the  sitting  member  might  be  extended.4 


1.  Sufficiency  of  Notice.  —  In  the  case  of  Kline 
v.  Verree,  1  Bart.  El.  Cas.  381,  where  the  alle- 
gations of  the  notice  were  so  vague  that  the 
committee  were  unanimously  of  the  opinion 
that  the  notice  was  in  no  just  sense  a  con- 
formity with  the  requirements  of  the  statute, 
or  the  well-settled  rules  which  should  govern 
all  contests  of  this  kind,  it  was  said  in  the  re- 
port that  "  the  committee  were  induced,  from 
a  desire  that  no  injustice  might  by  any  possi- 
bility be  done  the  contestant,  to  permit  him  to 
'  orally  specify  '  and  particularize  the  grounds 
upon  which,  under  the  last  clause  of  the  tenth 
specification,  his  contest  is  based." 

In  the  case  of  Boynton  v.  Loring,  1  Ellsw. 
El.  Cas.  346,  the  report  says:  "  A  glance  at 
the  notice  of  contest  disclosed  its  utter  in- 
sufficiency, and  noncompliance  with  the  stat- 
ute, and  that  it  would  be  unnecessary  to 
examine  any  other  points  raised  in  the  case." 
It  further  says:  "  Fearing,  however,  that,  un- 
less the  merits  of  the  case  are  taken  up  and 
examined,  injustice  may  be  done,  the  commit- 
tee have,  at  the  expense  of  much  incon- 
venience and  loss  of  time,  examined  the 
questions  raised,  and  present  their  views 
specifically  on  each  point." 

In  the  later  case  of  Buchanan  v.  Manning,  2 
Ellsw.  El.  Cas.  287,  the  committee  decided  that 
the  allegations  of  the  notice,  with  the  excep- 
tion of  one  specification  which  was  not  proved, 
were  clearly  insufficient;  but  the  report  stated 
that  the  committee  preferred  not  to  rest  the 
decision  upon  the  sufficiency  of  the  pleadings, 
for  the  reason  that  if  the  testimony  should  de- 
velop the  fact  that  the  sitting  member  was  not 


elected,  it  would  be  their  duty  so  to  report, 
although  the  contestant  might  not  be  entitled 
to  the  seat  on  account  of  having  failed  to  com- 
ply with  the  law  as  to  the  sufficiency  of  notice. 

Notice  Must  Be  in  Writing.  —  In  Thomas  ?/. 
Arnell,  2  Bart.  El.  Cas.  162,  the  court  said  that 
the  notice  must  be  in  writing  as  provided  by 
the  act,  but  in  this  case,  where  there  had  been 
a  conversation  between  the  contestant  and  con- 
testee, from  which  an  agreement  waiving  a 
written  notice  might  be  inferred,  the  contestant 
was  allowed  to  serve  a  written  notice. 

2.  Failure  to  Allege  Names  of  Illegal  Voters.  — 
Otero  v.  Gallegos,  2  Cong.  El.  Cas.  17C;  Val- 
landigham  v.  Campbell,  2  Cong.  El.  Cas.  228. 
In  the  first  case,  the  notice  stated  that  in  1  he 
various  precincts  of  one  county  —  naming 
them  —  there  were  eight  hundred  persons 
whose  votes  were  received,  who  were  not  qual- 
ified to  vote  because  of  alienage;  that  ...  the 
various  precincts  in  another  county  the  vrtes 
of  six  hundred  persons,  which  were  illegal  for 
the  same  reason,  were  cast  and  counted  for 
the  sitting  member;  and  that  at  the  various 
precincts  of  one  of  these  counties  five  hundred 
votes  had  been  cast  which  were  illegal,  on  ac- 
count of  the  persons  casting  them  being  aliens, 
minors,  and  persons  not  qualified  to  vote;  and 
the  committee  held  that  the  notice  was  quite 
sufficient  to  authorize  the  taking  of  testimony, 
and  the  report  was  agreed  to  without  a  division. 

3.  Waiver  of  Defects  in  Notice. —  Knox  v. 
Blair,  1  Bart.  El.  Cas.  521;  Kline  v.  Verree,  1 
Bart.  El.  Cas.  381;  Bramberg  v.  Haroldson, 
Smith  El.  Cas.  356. 

4.  Duffy  v.  Mason,  5  Cong.  El.  Cas.  364. 
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cc  Notice  Must  Demand  Relief.  — The  party  should  not  rely  merely  upon  the 
statement  of  facts,  but  should  demand  the  relief  to  which  he  claims  to  be  enti- 
tled, or  the  committee  may  refuse  to  grant  it  upon  the  hearing ; 1  although  votes 
at  a  precinct  have  sometimes  been  rejected,  when  it  was  not  asked  in  the 
notice.* 

</</.  Variance.  —  The  committees  are  somewhat  strict  in  requiring  that  the 
pleadings  should  contain  some  kind  of  a  statement  in  regard  to  the  matters  to 
be  proved;  3  still  the  practice  has  not  been  uniform,  and  in  a  number  of  cases 
evidence  has  been  considered  which  decided  the  contest  upon  points  not  made 
in  the  pleadings.4  Before  the  passage  of  the  Act  of  1851  regulating  contests, 
it  had  been  held  that  evidence  ought  not  to  be  admitted  of  any  fact  not  sub- 
stantially averred  in  the  petition,*  and  this  had  always  been  the  rule  in  parlia- 
mentary cases.6 

ee.  Failure  to  Answer.  —  Failure  of  the  contestee  to  answer  will  not  author- 
ize a  default,  or  warrant  the  committee  in  considering  the  allegations  of  the 
notice  as  confessed,  without  evidence  of  their  truth ;  though  he  should  not  be 
permitted  to  set  up  affirmative  matter  to  uphold  his  election.7 

ff.  Time  of  Giving  Notice.  — -Section  105  of  the  Revised  Statutes  provides 
that,  "  whenever  any  person  intends  to  contest  an  election  of  any  member  of 
the  House  of  Representatives,  he  shall,  within  thirty  days  after  the  result  of 
the  election  has  been  determined  by  the  canvassing  board,  give  notice  in  writ- 


1.  Demand  for  Relief. —  In  the  case  of  Van 
Wyck  v.  Greene,  3  Cong.  El.  Cas.  646,  the 
committee  reported  that  the  irregularities  and 
misconduct  of  the  officers  of  election  in  a  num- 
ber of  precincts  were  sufficient  to  warrant  the 
rejection  of  the  whole  vote. of  the  districts,  but 
that  they  did  not  recommend  doing  so  because 
the  contestant  did  not  demand  it  in  his 
notice. 

2.  In  the  case  of  Knox  v.  Blair,  1  Bart.  El. 
Cas.  521,  under  an  allegation  that  four  hun- 
dred illegal  votes  had  been  cast  for  the  con- 
testee at  one  precinct,  and  upon  evidence 
showing  great  fraud  at  the  polls,  the  whole 
vote  of  the  precinct  was  rejected  without  a  de- 
mand in  the  notice. 

3.  Variance.  —  Reid  z.  Julian,  3  Cong.  El. 
Cas.  825;  Gause  v.  Hodges,  4  Cong.  El.  Cas. 
300.  In  the  first  case  the  contestant  claimed  in 
the  notice  that  two  votes  should  be  counted 
because  they  had  been  improperly  rejected  for 
a  certain  reason,  and  asked  at  the  hearing  that 
they  should  be  counted  because  they  had  been 
rejected  for  another  alleged  reason.  The  com- 
mittee refused  to  allow  the   credit,  saying: 

A  plaintiff  cannot  be  permitted  to  sue  for  a 
farm,  and,  when  defendant  proves  on  the  trial 
that  he  has  paid  for  the  farm,  to  change  his 
ground,  and  ask  to  recover  the  price  of  the 
lot."  And  in  the  second  case  the  committee 
refused  to  consider  evidence  of  the  lack  of 
qualification  of  the  election  officers  under  an 
allegation  that  a  thousand  spurious  votes  had 
been  counted  which  had  not  been  cast,  and 
that  the  ballot  box  from  one  precinct  had  been 
removed  from  the  state  and  tampered  with. 

4.  Knox  v.  Blair,  2  Cong.  El.  Cas.  524;  Nib- 
lack  v.  Walls,  4  Cong.  El.  Cas.  105. 

In  the  first  case,  under  an  allegation  that 
four  hundred  illegal  votes  had  been  cast  in 
one  precinct  by  persons  who  were  named, 
the  committee  allowed  the  contestant  to  offer 
evidence  to  support  a  claim  that  the  officers 
had  been  concerned  in  such  irregularities,  and 


that  the  voting  had  been  of  such  a  fraudulent 
character  as  to  involve  all  concerned  in  it,  and 
rejected  the  vote  of  the  precinct,  and  the  con- 
testant was  seated. 

5.  Leib's  Case,  CI.  &  H.  El.  Cas.  165. 

6.  Wolferstan,  Law  and  Pr.  of  El.  Peti- 
tions 10. 

7.  Failure  to  Answer,  —  Sheridan  v.  Pinch- 
back,  Smith  El.  Cas.  196;  Follett  v.  Delano,  2 
Bart.  El.  Cas.  113. 

In  this  latter  case  the  committee  say:  "  If  the 
contestant  and  the  sitting  member  were  the 
only  parties  interested  in  the  representation 
of  this  district,  it  might  not  be  unfair  to  hold 
that  the  sitting  member,  upon  service  of  notice 
upon  him  according  to  law,  must  answer  as 
the  law  requires,  or,  by  neglect  or  refusal,  be 
taken  as  confessing  the  truth  of  the  allegations 
made  in  conformity  to  law  against  his  right  to 
his  seat,  and  abide  by  the  judgment  of  the 
House  upon  such  confession.  But  the  con- 
testant and  the  sitting  member  are  by  no 
means  the  only  parties  interested  in  this  repre- 
sentation. The  electors  of  the  district,  each 
and  every  one  of  them,  have  a  vital  interest 
in  that  question;  and  no  one  of  them  can  be 
precluded,  by  any  laches  not  his  own,  from 
insisting  that  the  choice  of  the  majority  shall  be 
regarded.  No  confession  of  the  sitting  mem- 
ber, however  it  might  bind  him  personally, 
can  place  the  contestant  in  the  seat  unless 
he  is  the  choice  of  the  majority,  nor  deprive 
that  majority  of  its  rightful  representation. 
The  sitting  member  may  well  be  deprived,  by 
his  neglect  to  answer,  of  reliance  upon  '  any 
other  grounds  upon  which  he  rests  the  whole 
validity  of  his  election,'  for  he  has  never  given 
notice  of  any  such  ground;  but  the  committee 
are  of  the  opinion  that  the  House  should  re- 
quire proof  that  he  has  not,  and  that  the  con- 
testant has,  the  majority  of  the  legal  votes, 
before  unseating  the  one  and  admitting  the 
other,  however  the  sitting  member  may  have 
seen  fit  to  conduct  his  own  case  in  a  contest." 
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ing  to  the  member,  of  his  intention  to  contest  the  same."  Where  the  state 
statutes  require  the  result  of  the  election  to  be  officially  announced,  there 
should  be  an  announcement  of  the  decision  before  the  time  will  commence  to 
run ;  1  and  where  there  is  no  provision  of  the  state  law  prescribing  the  mode 
of  declaring  the  result,  but  the  time  is  fixed  in  which  the  canvass  must  be 
completed,  the  time  will  not  begin  to  run  until  the  last  day  allowed  for  the 
determination,  unless  notice  of  a  prior  determination  was  immediately  given 
the  defeated  candidate.2 

Burden  of  Proof.  —  Where  there  has  been  a  determination  as  a  matter  of  fact, 
but  the  date  is  uncertain,  the  contestant  must  show  that  the  notice  was  served 
within  the  thirty  days  after  the  determination  of  the  result.3 

Prematurity  of  Notice.  —  The  service  of  the  notice  before  the  promulgation  of 
the  return  would  be  premature,  but  the  defect  would  be  waived  if  the  con- 
testee  answers  to  the  merits  before  the  expiration  of  the  thirty  days  allowed 
for  serving  the  notice;  as,  if  he  had  not  done  so,  the  contestant  could  have 
served  a  new  notice.4 

Extension  of  Time  for  Notice.  —  Where  there  are  good  reasons,  the  House  will 
grant  an  extension  of  time,  when  necessary  for  the  furtherance  of  justice.5 

Time  Extended  After  Decision  in  Prima  Facie  Case.  —  Where  there  is  a  contest  upon 
the  prima  facie  case,  and  neither  party  holds  a  regular  certificate,  or  where  the 
prima  facie  right  is  not  clearly  in  either  party,  it  has  been  the  practice,  upon 
awarding  the  seat  to  one  of  the  parties,  to  allow  the  unsuccessful  candidate  to 
serve  notice  and  contest  the  seat.6 

Amended  Notice.  —  The  power  to  serve  notice  is  not  exhausted  by  the  giving 
■of  one  notice,  but  an  amended  notice  may  be  served  at  any  time  within  the 
thirty  days  given  by  the  act.  This  may  be  done  by  serving  additional  speci- 
fications, or  by  withdrawing  the  insufficient  notice  and  serving  another  in  its 
place.7    And  in  one  case,  after  the  testimony  was  all  taken,  the  committee 

1.  Time  of  Giving  Notice  of  Contest  —  An- 
nouncement of  the  Kesult  of  Election.  —  The  stat- 
ute of  Arkansas  required  a  proclamation  of 
the  result  to  be  made,  and  a  certificate  of  elec- 
tion to  be  issued  to  the  successful  candidate. 
In  the  case  of  Gunter  v.  Wilshire,  Smith  El. 
Cas.  233,  it  was  shown  that  the  returns  had 
been  canvassed  on  Dec.  14,  1872,  but  no 
proclamation  was  made,  or  certificate  of  elec- 
tion issued,  but  afterwards  a  new  governor 
caused  a  new  canvass  to  be  made,  and  issued 
his  proclamation  and  certificate  of  election  as 
required  by  law;  and  it  was  held  that  a  notice 
served  within  thirty  days  after  the  date  of  the 
last  canvass  was  in  time. 

In  the  case  of  Shcafe  v.  Tillman,  3  Cong.  El. 
Cas.  905,  the  statutes  of  the  state  provided  that 
the  governor  and  secretary  of  state  should  can- 
vass the  returns  as  soon  as  received,  and  de- 
clare the  person  having  the  highest  number  of 
votes  duly  elected.  It  was  shown  that  there- 
was  no  meeting  of  the  two  officers,  but  that 
there  was  a  correspondence  between  them,  and 
a  publication  in  a  newspaper,  which  purported 
to  be  a  proclamation  of  the  governor,  staling 
that  he  had  awarded  the  certificate  to  the  con- 
testee  ;  and  it  was  held  that  the  notice,  served 
within  thirty  days  from  the  date  of  the  procla- 
mation, was  in  time. 

2.  Follett  v.  Delano,  2  Bart.  El.  Cas.  113. 

3.  Burden  of  Proof. — O'Hara  v.  Kitchen,  5 
Cong.  El.  Cas.  398. 

4.  Waiver  of  Prematurity  of  Notice.  —  Todd  v. 
Jayne,  1  Bart.  El.  Cas.  555. 

5.  Extension  of  Time  for  Notice. —  In  the  case 
of  Williamson  v.  Sickles,  1  Bart.  El.  Cas.  288, 


the  state  board  of  canvassers,  on  account  of  an 
informality  in  the  returns,  had  failed  to  de- 
clare the  result  in  that  district  as  they  did  in 
the  other  districts,  but  gave  an  informal  state- 
ment of  the  number  of  votes,  and  added  that, 
as  the  returns  did  not  legally  designate  the 
office,  they  could  not  certify  to  the  election  of 
any  person.  They  did  not  furnish  this  state- 
ment to  the  sitting  member,  or  send  it  to  the 
House.  The  committee  did  not  decide 
whether  these  facts  were  sufficient  to  constitute 
a  determination  of  the  result,  but  held  that  the 
statute  was  not  mandatory,  and  that  the  facts 
would  warrant  an  extension  of  the  time. 

In  the  case  of  Thomas  v.  Arnell,  2  Bart.  EI. 
Cas.  162,  where  the  contestant  had  given  a 
verbal  notice,  and  there  was  a  conversation 
from  which  a  waiver  of  wiitten  notice  mi^ht 
be  inferred,  and  the  House  had  not  admitted 
any  of  the  members-elect  from  the  state  of 
Tennessee,  and  it  was  not  known  whether  the 
delegation  would  be  admitted  until  after  tin- 
time  for  notice  was  passed,  leave  was  grantci. 
to  serve  a  written  notice,  and  to  take  the  testi- 
mony. 

And  in  the  case  of  McCabe  v.  Orth,  5  Cong. 
El.  Cas.  320,  where  notice  had  been  served, 
but  not  filed,  and  no  testimony  had  been  taken 
under  it.  a  report  was  made  in  favor  of 
allowing  a  new  notice  under  the  facts  in  the 
case. 

6.  Coffroth  v.  Kountz,  2  Bart.  El.  Cas.  25; 
Foster  v.  Covode.  2  Bart.  El.  Cas.  519;  Hunt 
v.  Sheldon,  3  Cong.  El.  Cas.  707. 

7.  Amended  Notice.  —  Daily  v.  Estabrook.  2 
Cong.  El.  Cas.  304. 
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reported  that  the  contestant  should  be  required  to  amend  his  notice,  or,  if  he 
did  not  do  so,  that  the  contestee  might  serve  a  notice  upon  the  contestant, 
and  take  the  testimony  according  to  the  law.1 

gg.  Service  of  Notice.  —  Personal  service  should  be  made  where  it  can  be 
done  by  the  use  of  reasonable  diligence ; a  but  where  this  cannot  be  done,  it 
is  probable  that  service  in  the  manner  prescribed  for  the  service  of  process  by 
the  state  law  would  be  held  to  be  sufficient.3 

Proof  of  Service.  —  Where  no  answer  is  filed,  proof  of  the  service  of  the  notice 
should  be  made  by  deposition ;  and  the  certificate  of  a  deputy  sheriff  or  an  ex 
parte  affidavit  of  the  service,  either  of  notice  or  answer,  is  not  sufficient.4 

kh.  Taking  Testimony  —  Time  of  Taking  Testimony.  —  By  the  Act  of  1 873, 
amendatory  of  the  Act  of  1 851,  it  was  provided  that  the  testimony  should  be 
taken  in  ninety  days,  of  which  the  contestant  should  have  the  first  forty  days, 
the  returned  member  the  next  forty,  and  the  contestant  ten  days  for  rebuttal; 
and,  by  the  amendment  of  1875,  this  time  was  to  begin  on  the  day  on  which 
the  answer  of  the  sitting  member  was  served  on  the  contestant.  Before  1873, 
but  sixty  days  were  allowed  for  taking  testimony ;  and  there  was  no  division 
of  time,  and  both  parties  could  take  testimony  at  the  same  time.8 

Testimony  Not  Taken  in  Time.  —  Where  there  is  no  good  reason  for  delay,  testi- 
mony taken  out  of  time  will  not  be  received,6  and  testimony  in  chief  taken, 
after  the  close  of  the  testimony  of  the  sitting  member  should  be  rejected.7 

Excuse  for  Delay.  —  If  there  is  a  good  reason  for  taking  the  testimony  after 
the  expiration  of  the  statutory  time,  it  will  be  safer  to  serve  notice  and  take 
it,  rather  than  wait  until  the  meeting  of  Congress,  to  ask  an  extension  of  the 
time.8 

Manner  of  Taking  Testimony. —  In  the  absence  of  statutory  provisions,  deposi- 
tions taken  under  notices  given  in  accordance  with  the  law  and  practice 
of  the  state  where  the  election  was  held,  were  admissible ; 9  but  testimony 


1.  Sheridan  v.  Pinchback,  Smith  El.  Cas.  196. 

2.  Service  of  Notice.  —  Follett  v.  Delano,  2 
Bart.  El.  Cas.  113;  Boyd  v.  Kelso,  3  Cong.  El. 
Cas.  121. 

3.  In  Manzanares  v.  Luna,  48  Cong.  H.  R. 
667,  it  was  held  that  when  the  contestee  was 
absent  from  the  state,  the  notice  could  be 
served  by  having  a  copy  left  at  his  usual  place 
of  abode. 

4.  Proof  of  Service  of  Notice.  —  Boyd  v.  Kelso, 
3  Cong.  El.  Cas.  121;  Follett  v.  Delano,  2  Bart. 
El.  Cas.  113;  Cook  v,  Cutts,  6  Cong.  El.  Cas. 
224,  251. 

5.  Vallandigham  v.  Campbell,  I  Bart.  El. 
Cas.  223. 

Documentary  Evidence.  —  The  provision  as  to 
the  laking  of  testimony  applies  only  to  the  tes- 
timony of  witnesses,  and  not  to  documentary 
evidence  which  proves  itself;  and  documents 
may  even  be  offered  before  the  committee  at 
the  hearing.  Vallandigham  v.  Campbell,  1 
Bart.  El.  Cas.  223;  Cannon  v.  Campbell,  6 
Cong.  El.  Cas.  607. 

6.  Testimony  Not  Taken  in  Time  Rejected.  — 
Bradley  v.  Slemons,  1  Ellsw.  El.  Cas.  296; 
Bell  v.  Snyder,  Smith  El.  Cas.  247;  Reid  v. 
Julian,  2  Bart.  El.  Cas.  822;  Knox  v.  Blair,  1 
Bart.  El.  Cas.  521;  Todd  v.  Jayne,  1  Bart.  El. 
Cas.  555. 

7.  Bromburg  v.  Haralson,  4  Cong.  El.  Cas. 
3°4- 

8.  Excuse  for  Delay.  —  This  practice  was  in- 
dicated in  Vallandigham  v.  Campbell,  1  Bart. 
El.  Cas.  223. 


And  in  Finley  v.  Walls,  Smith  El.  Cas.  367, 
where  the  parties  had  taken  testimony  by 
agreement,  after  the  expiration  of  the  time,  it 
was  received. 

In  the  case  of  Bisbee  v.  Finley,  6  Cong.  El. 
Cas.  193,  where  the  contestee,  against  the  ob- 
jection of  the  sitting  member,  took  evidence 
after  the  expiration  of  forty  days,  where  the 
delay  was  caused  by  frivolous  and  dilatory 
cross-examination,  the  committee  received  the 
evidence,  though  the  sitting  member  had  re^ 
fused  to  cross-examine,  and  had  left. 

Extension  of  Time.  — -It  requires  a  very  strong 
case  to  obtain  an  extension  of  time  to  take 
testimony  after  the  case  has  been  referred  to 
the  committee  on  elections,  and  committees 
are  inclined  to  be  technical  in  regard  to  such 
applications.  Thobe  v.  Carlisle,  50  Cong. 
H.  R.  No.  48;  Boles  v.  Edwards,  Smith 
El.  Cas.  18;  Mason  v.  Oates,  2  Ellsw.  El. 
Cas.  8. 

Such  an  application  on  the  part  of  the  sitting 
member  will  be  looked  upon  with  greater  dis- 
favor than  one  made  by  a  contestant.  New- 
land  v.  Graham,  I  Bart.  El.  Cas.  5;  Giddings- 
v.  Clark,  Smith  El.  Cas.  91.  But  where  the 
contestant  has,  by  his  own  misconduct,  pre- 
vented the  sitting  member  from  taking  testi- 
mony, or  having  it  at  the  hearing,  the  time 
will  be  extended.  Bowen  v.  De  Large,  Smitb 
EI.  Cas.  99. 

9.  Manner  of  Taking  Testimony.  —  Loyall  f. 
Newton,  CI.  &  H.  El.  Cas.  520;  Newland  v„ 
Graham,  1  Bart.  El.  Cas.  5. 
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taken  ex  parte  was  inadmissible ;  1  though,  where  the  proper  notice  has  been 
given,  the  depositions  will  be  considered,  although  the  opposite  party  does 
attend  and  cross-examine.2  The  manner  of  taking  testimony  is  now  very 
minutely  provided  for  by  Act  of  March  2,  1875  (Rev.  Stat.,  107-126). 

Notice  to  Opposing  Party.  —  Where  a  party  wishes  to  take  a  deposition,  he  must 
give  the  opposite  party  notice  in  writing  of  the.  time  and  place  of  taking  the 
same,  the  names  of  the  witnesses,  their  places  of  residence,  and  the  names  of 
the  officers  before  whom  they  will  be  taken.  The  notice  must  be  served  per- 
sonally on  the  party,  or  his  agent  or  attorney  authorized  to  take  testimony,  if 
it  can  be  done  by  the  exercise  of  reasonable  diligence,  and  if  not,  by  leaving 
a  copy  at  the  usual  place  of  abode  of  the  party ;  and  the  service  must  be  made 
so  as  to  allow  sufficient  time  to  reach  the  place  by  the  usual  method  of  con- 
veyance, and  one  day  exclusive  of  Sunday  and  the  day  of  service  for  prepara- 
tion.3 And  such  provision  will  be  considered  mandatory,  unless  the  opposing 
party  waives  notice  or  appears  and  cross-examines  the  witnesses.4 

Before  Whom  Taken.  —  It  may  be  taken  before  any  judge  of  the  United  States  ; 
any  judge,  chancellor,  or  justice  of  a  court  of  record  of  any  state;  any  mayor, 
recorder,  intendant  of  any  town  or  city;  any  registrar  in  bankruptcy;  or,  if  no 
such  officer  resides  in  the  congressional  district,  before  two  justices  of  the 
peace.5 

Pleading  and  Proof.  —  The  testimony  should  be  confined  to  the  proof  or  dis- 
proof of  the  facts  alleged  or  denied  in  the  notice  and  answer.6 

it.  Dismissal  for  Want  of  Prosecution.  —  In  an  early  case  where  the  contestant 
declined  to  continue  the  contest,  it  was  unanimously  agreed  that  the  inquiry 
should  not  abate,  and  the  case  was  recommitted  for  further  consideration ; 7 
but  in  later  cases  the  committee  reported  in  favor  of  dismissing  the  case  for 
failure  to  take  evidence,8  and  for  a  failure  to  file  briefs  after  the  evidence  was 
submitted.9 

ij.  Abatement  of  Contest.  —  The  death  of  the  contestant,  after  the  case  is  at 
issue  and  the  testimony  taken,  will  not  abate  the  contest,  as  the  House  can 
proceed  to  the  hearing  and  declare  the  seat  vacant.10  And  the  fact  that  the 
person  who  has  received  the  certificate  of  election  has  failed  to  take  his  seat, 
or  has  resigned,  will  not  defeat  the  contest.11 

Death  of  Contestee.  — ■  Where  the  sitting  member  dies,  after  the  issues  arc  made 
up  and  the  testimony  is  taken,  and  a  special  election  is  held  for  the  election 
of  a  successor,  the  successful  candidate  only  steps  into  the  place  occupied  by 
his  predecessor,  and  the  House  will  proceed  to  the  hearing  on  the  testimony 
taken  concerning  the  first  election ;  and  if  the  contestant  was  properly  elected 
at  that  election,  he  will  be  seated,  and  the  person  holding  by  virtue  of  the 

1.  New  Jersey  Case,  1  Bart.  El.  Cas.  20;  power  by  the  state  law  to  adminisier  oaths 
Hood  v.  Potter,  L.  &  R.  El.  Cas.  217.  or  not.    Washburn  v.  Voorhees,  3  Cong.  El. 

2.  Perry  v.  Montague,  L.  &  R.  El.  Cas.  200.  Cas.  56. 

3.  Rev.  Stal.  U.  S.,  §  108.  When  all  the  officers  authorized  to  take  de- 

4.  Notice  to  Opposing  Party.  —  McFarland  v.  positions  refuse  to  act,  the  testimony  may  be 
Purviance.  CI.  &  H.  El.  Cas.  131 ;  Knox  v.  taken  before  the  two  justices.  Harrison  v. 
Blair,  2  Cong.  El.  Cas.  524;  Blair  v.  Barrett,  Davis,  I  Bart.  El.  Cas.  341.  And  also  where 
I  Bart.  El.  Cas.  308;  Hogan  v.  Pile,  2  Bart.  none  of  those  officers  reside  in  the  district, 
El.  Cas.  281;  Wigginton  v.  Pacheco,  1  Ellsw.  although  their  duties  may  lie  in  the  district. 
El.  Cas.  5.  Todd  v.  Jayne,  1  Bart.  El.  Cas.  555. 

5.  Before  Whom  Taken.  —  Rev.  Stat.  U.  S.,  6.  Pleading  and  Proof. —  Rev.  Stal.  U.  S., 
§§  110-112.    Where  the  depositions  are  taken  121;  Stovell  v.  Cabell,  6  Cong.  El.  Cas.  668. 
before  an  officer  not  authorized  by  this  statute,  7.  Dismissal  for  Want  of  Prosecution. —  Kellcy 
without  consent,   they  cannot  be  read  if  ob-  v.  Harris,  CI.  8i  H.  El.  Cas.  260. 

jected  to.    See  Stolbrand  v.  Aikin,  2  Ellsw.  8.  Smith  v.  Robertson,  6  Cong.  El.  Cas. 

El.  Cas.  603,  where  the  testimony  was  taken  284. 

before  a  United    States  commissioner;   and  9.  Herbert  v.  Acklin,  5  Cong.  El.  Cas.  345. 

Stovell  v.  Cabell,  6  Cong.  El.  Cas.  674,  where  10.  Death  of  Contestant.  —  Reeder  v.  Whitfield, 

it  was  taken  before  a  county  clerk.  1  Bart.  F.I.  Cas.  185. 

It  is  not  material  whether  the  officer  author-  11.  Resignation  of  Contestee.  —  O'Ferrell  v. 

Ized  by  this  statute  to  take  testimony  has  the  Paul,  48  Cong.  H.  R.  1435. 

825  Volume  X. 


Remedies  in  Election  Casei 


ELECTIONS. 


Contests  Before  Legislative  Bodies. 


special  election  will  be  ousted.1 

kk.  Judgment.  —  The  House  of  Representatives  has  the  same  power  to 
declare  the  scat  vacant  as  a  court  has  to  declare  an  office  vacant  in  a  quo  war- 
ranto proceeding.2  And  this  was  done  quite  frequently  in  the  early  cases;  but 
more  recently  the  cases  where  this  has  been  done  have  been  where  the  majority 
candidate  was  ineligible  to  hold  the  seat.  And  where  the  contestant  is  alleged 
to  be  ineligible,  the  practice  is  to  investigate  the  matter  during  the  contest,  and, 
if  his  disability  is  established,  to  declare  the  seat  vacant,  if  it  is  shown  that  he 
received  a  majority  of  the  legal  votes  cast.3 

//.  Construction  of  State  Election  Statute.  —  The  House,  when  adjudicating 
upon  any  matter  affecting  the  seats  of  its  members,  must  be  governed  by  the 
laws  of  the  state  in  which  the  election  was  held,  upon  questions  of  the  qualifi- 
cations of  the  voters;  and  where  there  is  no  Act  of  Congress  providing  for  the 
method  of  conducting  the  election,  the  House  is  compelled  to  follow  the  state 
law  upon  that  subject.4  It  follows  as  a  necessary  conclusion,  as  the  courts  of 
a  state  are  the  proper  tribunals  to  construe  its  statutes,  that,  when  the  highest 
court  of  a  state  has  given  a  construction  to  a  provision  of  the  state  constitu- 
tion or  statute,  such  construction  should  be  followed  by  any  other  tribunal 
called  upon  to  pass  upon  the  same  questions.  This  doctrine  is  well  settled  in 
the  courts  of  the  United  States  and  the  different  state  courts,5  and  has  also 
been  adopted  as  the  correct  rule  by  the  committees  of  the  House,  although 
with  some  qualifications,®  and  in  some  cases  they  have  extended  it  so  as  to 
follow  the  construction  given  by  the  executive  authorities  of  the  state.7 

c.  Who  May  Vote  in  Contest.  —  In  election  contests  the  rule  that  no 


1.  Death  of  Contestee.  —  Mackey  v.  O'Connor, 
2  Ellsvv.  El.  Cas.  561. 

2.  Newland  v.  Graham,  1  Bart.  El.  Cas.  5; 
Archer  v.  Allen,  1  Bart.  El.  Cas.  169. 

3.  Cannon  v.  Campbell,  6  Cong.  El.  Cas. 
607. 

4.  Wright  v.  Fuller,  1  Bart.  El.  Cas.  152. 

5.  Elmendorf  v.  Taylor,  10  Wheat.  (U.  S.) 
152;  Harpending  v.  Reformed  Protestant 
Dutch  Church,  16  Pet.  (U.  S.)  455;  Kinney  v. 
Clark,  2  How.  (U.  S.)  76;  Johnston  v.  South 
Western  Rail  Road  Bank,  3  Strobh.  Eq.  (S. 
Car.)  263;  Hale  v.  Lawrence,  23  N.  J.  L.  590, 
57  Am.  Dec.  420;  Hoyt  v.  Thompson,  3  Sandf. 
(N.  Y.)  416. 

6.  Construction  by  State  Courts  —  Conclusiveness. 
—  Tennessee  Election  Case,  Smith  El.  Cas.  3. 

It  seems  that  there  are  some  limitations 
upon  the  rule  as  laid  down  by  Judge  McCrary 
in  this  case,  and  that,  in  order  to  bind  the 
House,  the  decision,  even  of  a  state  court, 
must  have  been  upon  the  same  point  as  that 
before  the  House,  and  not  merely  an  analo- 
gous one.  Thus  the  Supreme  Court  of  Michi- 
gan, in  a  case  involving  the  election  of  local 
officers,  decided  that  the  state  law  authorizing 
soldiers  to  vote  in  their  camps  was  unconsti- 
tutional. People  v.  Blodgett,  13  Mich.  127. 
But  in  Baldwin  v.  Trowbridge,  2  Bart.  El.  Cas. 
46,  the  House  counted  the  votes  cast  by  sol- 
diers in  their  camps,  on  the  ground  that  the 
decision  did  not  affect  elections  for  representa- 
tives. 

The  Supreme  Court  of  Illinois  in  Freeport  v. 
Stephenson  County,  41  111.  495,  which  was  a 
case  upon  the  question  of  the  settlemeni  of 
paupers,  held  that  they  could  not  become  resi- 
dents of  the  town  in  which  the  almshouse  was 
situated;  but  the  committee  in  Le  Moyne  v. 
Farwell,  4  Cong.  El.  Cas.  416,  decided  that  the 
decision  of  the  Supreme  Court  of  the  state  in 


construing  its  police  laws  had  no  bearing  upon 
the  right  of  persons  to  vote,  and  counted  the 
votes  of  paupers  cast  in  the  town  where  the 
almshouse  was  situate. 

Obiter  Dictum.  —  The  decision  of  the  court 
must  have  been  necessary  to  the  proper  deter- 
mination of  the  case,  and  not  merely  obiter 
dictum.  Thus  in  the  case  of  Oglesby  v.  Sig- 
man,  58  Miss.  502,  where  the  court,  having 
determined  that  a  writ  of  mandamus  would 
not  lie  to  compel  the  canvassing  board  to 
reassemble  and  canvass  the  votes,  determined 
also  that  certain  ballots  were  illegal  under  the 
statutes  of  the  state,  the  committee  held,  in 
the  case  of  Lynch  v.  Chalmers,  2  Ellsw.  El. 
Cas.  338,  that,  as  this  decision  was  merely 
obiter  dictum,  it  was  not  binding  on  the  House, 
and  counted  the  same  ballots. 

Notoriety  of  Construction  by  State  Court.  —  In 
Lynch  v.  Chalmers,  2  Ellsw.  El.  Cas.  338, 
there  was  another  limitation  expressed,  to  the 
effect  that  the  point  must  either  have  been  set- 
tled by  a  line  of  decisions,  or  else  by  a  de- 
cision rendered  so  long  before  the  election, 
upon  which  the  contest  was  pending,  that  it 
was  a  matter  of  notoriety  in  the  state,  so  that 
the  voters  and  officers  would  be  presumed  to 
have  notice  of  it;  and  that  where  there  had 
been  but  one  decision,  which  was  rendered  so 
near  the  time  of  the  election  that  it  would  not 
be  known  to  the  public,  or  where  it  was  ren- 
dered after  the  election,  the  House  would  not 
be  bound/  by  it,  if  it  was  not  in  accordance  with 
the  weight  of  authority,  or  would  work  in- 
justice. 

7.  Construction  by  Executive  Officers.  —  Burch 

v.  Van  Horn,  2  Bart.  El.  Cas.  205;  Holmes  v. 
Wilson,  1  Ellsw.  El.  Cas.  322;  Bisbee  v.  Hull, 
1  Ellsw.  El.  Cas.  315;  Curtin  v.  Yocum,  5 
Cong.  El.  Cas.  346;  Boynton  v.  Loring,  5 
Cong.  El.  Cas.  416. 
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person  can  be  a  judge  in  his  own  case  has  been  applied,  and  it  has  been  held 
that  the  contestee  could  not  vote  upon  the  question  of  the  validity  of  his 
election.1  A  matter  of  greater  difficulty,  however,  is  presented  as  to  the  right 
of  a  person  whose  seat  is  contested  to  vote  upon  the  case  of  another  person 
elected  upon  joint  ballot  from  the  same  district,  or  to  vote  upon  questions 
incidental  to  the  main  issue.2 

7.  Statutory  Contests.  —  As  heretofore  stated,  practically  the  only  common- 
law  remedy  of  a  candidate  at  an  election,  by  which  the  legality  of  his  oppo- 
nent's election  could  be  tested,  was  the  common-law  writ  of  quo  warranto. 
This  remedy,  aside  from  being  tedious,  proved  in  many  cases  to  be  inade- 
quate, and  in  many  jurisdictions  there  are  special  statutes  which  provide  a 
simple  method  of  contesting  elections  before  special  tribunals.  A  considera- 
tion of  the  procedure  under  such  statutes  does  not  fall  within  the  scope  of 
this  work.3 

XXIII.  Evidence  in  Election  Cases  —  1.  General  Principles. — While,  as  a 
general  thing,  the  rules  of  evidence  which  govern  the  courts  in  other  cases 
apply  to  contested  election  cases  in  the  courts,  and  generally  in  the  legislative 
bodies,  yet  in  legislative  contests  it  may  be  said  that  the  rules  are  somewhat 
relaxed,  in  order  to  reach  the  truth,  where  justice  might  be  defeated  if  the 
strict  legal  rules  as  to  the  introduction  of  evidence  were  followed.4 

in  England  the  committees  were  not  bound  by  the  common-law  rules  of  evi- 
dence as  such,  but  in  general  they  adopted  them  because  they  were  based  upon 
principles  which  are  applicable  to  an  inquiry  into  the  truth  of  any  ordinary 
fact ;  but  in  cases  of  necessity  the  committees  allowed  greater  latitude  than 


1.  Contestee  Cannot  Vote.  — ■  The  rule  that  a 
person  cannot  be  a  judge  in  his  own  case  is 
as  old  as  the  common  law;  and  in  England  it 
has  been  said  that  an  Act  of  Parliament  which 
should  be  so  contrary  to  natural  equity  as  to 
make  a  man  judge  in  his  own  case,  would  be 
void.  Davy  v.  Savadge,  Hob.  87;  London  v. 
Wood,  12  Mod.  687.  And  this  same  view  is 
taken  in  Rice  v.  Foster,  4  Harr.  (Del.)  485, 
where  it  was  said  by  Chief  Justice  Booth:"  An 
act  to  make  a  man  a  judge  in  his  own  cause 
would  not  be  valid,  because  it  never  was  the 
intention  of  the  constitution  to  vest  such 
power  in  the  legislature,  the  exercise  of  which 
violates  the  plainest  principles  of  natural  jus- 
tice." This  same  doctrine  was  laid  down  in 
the  case  of  Calder  v.  Bull,  3  Dall.  (U.  S.)  386. 

In  Com.  M'Closkey,  2  Rawle  (Pa.)  369, 
the  defendants  were  acting  as  part  of  a  board 
of  township  commissioners,  which  had  the 
authority  todetermine  the  question  of  the  elec- 
tion of  its  own  members;  and,  having  been 
sworn  in,  they  insisted  upon  the  right  of  voting 
upon  a  memorial  charging  fraud  and  illegality 
in  their  election.  It  was  held  that,  "  unless 
the  words  of  the  act  be  plain  and  explicit,  the 
court  is  bound  in  decency  to  conclude  that 
the  legislature  had  no  intention  to  violate  the 
principles  of  equity,  or  without  necessity  to 
contravene  the  first  principles  of  the  social 
compict;  that  as  it  is  against  reason  and  jus- 
tice, and  the  fruitful  source  of  faction,  corrup- 
tion, and  abuse,  that  a  party  interested  should 
judge  his  own  case.  It  is  not  to  be  pre- 
sumed, but  directly  to  the  contrary,  that  the 
legislature  have  vested  the  respondents  with 
such  extraordinary  powers." 

The  same  doctrine  is  held  in  the  legislative 
bodies.  Hriffhtly's  El.  Cas.  212,  note;  Glouces- 
ter's Case,  Cush.  El.  Cas.  97.  In  the  Sen- 
ate of  the  United  States,  where  a  resolution 


reported  by  the  committee  declaring  a  person 
entitled  to  a  seat  was  passed  by  a  vote  of 
twenty-two  to  twenty-one,  the  applicant  him- 
self voting,  the  Senate  reconsidered  the  vote, 
and  passed  a  resolution  that  he  should  not  be 
permitted  to  vote  upon  the  resolution,  which 
was  amended  so  as  to  read  that  he  was  not 
entitled  to  the  seat.  Stockton's  Case,  Sen.  El. 
Cas.  264. 

2.  A  question  like  this  arose  in  the  Senate 
of  Ohio  in  1886,  where  the  seats  of  four  sen- 
ators elected  from  one  county  upon  a  single 
ticket  was  before  the  Senate,  and,  without  the 
vote  of  these  four  members  neither  political 
party  had  a  quorum.  The  presiding  officer 
refused  to  consider  the  vote  of  the  contestees 
in  any  matter  concerning  the  preliminary 
questions  involved,  but  the  matter  was  not 
decided  by  the  Senate. 

3.  A  full  treatment  of  procedure  under  these 
statutes  is  given  in  the  title  Elections,  in  the 
Encyclopaedia  ok  Pleading  and  Practice, 
vol.  7,  p.  376. 

4.  Relaxation  of  Rules  of  Evidence  by  Legisla- 
tive Bodies.  —  This  doctrine  was  forcibly  stated 
in  the  case  of  Stimpson  v.  Breed,  L.  &  R. 
(Mass.  El.  Cas.)  260,  where  the  committee  said. 
"  Legislative  bodies,  in  the  performance  of  such 
judicial  functions  as  belong  to  them,  are  not 
bound  by  the  rules  of  pleading  and  evidence, 
except  as  they  see  fit;  and  it  is  the  general 
opinion  that  investigations  of  this  character, 
in  which  not  only  the  parties,  but  the  constitu- 
ency, and  indeed  the  entire  commonwealth, 
have  an  interest,  should  be  conducted  liberally, 
and  by  such  rules  as  will,  on  the  one  hand, 
afford  no  protection  to  irregularity  and  fraud 
by  which  the  will  of  the  people  may  be  de- 
feated, nor  on  the  other  permit  the  acts  of 
sworn  officers  to  be  set  aside  without  good 
cause. " 
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the  courts  of  law.1  And  an  examination  of  the  congressional  cases  will  show 
that,  in  many  cases,  evidence  is  admitted  and  rules  are  laid  down,  as  to  the 
burden  of  proof,  which  are  not  warranted  by  the  rules  adopted  by  the  courts; 
and  even  in  the  courts,  in  many  instances,  a  greater  latitude  is  allowed  than 
would  be  allowed  in  civil  proceedings  between  private  persons. 

2.  Who  May  and  Must  Testify.  —  The  general  rules  of  evidence  as  to  the 
competency  of  witnesses  and  the  privileges  of  exemption  from  testifying  pre- 
vail in  election  cases  as  in  suits  between  private  parties.2 

Secrecy  of  the  Ballot.  —  The  policy  of  the  law  is  to  protect  the  secrecy  of  the 
ballot,  and  thus  protect  the  purity  of  elections,  and  it  confers  upon  a  legal 
voter  a  personal  privilege  from  being  compelled  to  testify  for  whom  he  voted.3 

3.  The  Returns — a.  The  Effect  of  Return  or  Certificate.  — Where 
the  returns  of  an  election,  or  the  certificate  based  upon  them,  are  regular  in 
form,  they  are  prima  facie  evidence  of  the  facts  stated  upon  the  face  of  the 
returns;  1  and  in  a  proceeding  in  mandamus  to  compel  a  certificate  to  be  given 


1.  Bedford's  Case,  F.  &  F.  El.  Cas.  436. 

2.  Communications  Between  Attorney  and  Client. 
—  Thus,  attorneys  or  counsellors  will  not  be 
permitted  to  testify  before  election  committees 
to  any  matters  disclosed  to  them  in  profes- 
sional confidence.  Dover's  Case,  P.  &  K.  El. 
Cas.  417;  Rye's  Case,  1  P.  R.  &  D.  El.  Cas. 
116.  But  this  does  not  apply  where  the  party 
is  not  an  attorney,  although  acting  as  such. 
Fountain  v.  Young,  6  Esp.  N.  P.  113;  Ayles- 
bury's Case,  2  Peckw.  El.  Cas.  263.  Nor 
where  the  attorneys  are  not  acting  in  their 
professional  character.  Evesham's  Case,  F. 
&  F.  El.  Cas.  523;  Middlesex's  Case,  2  Peckw. 
El.  Cas.  132. 

Self-incriminating  Testimony.  —  A  witness 
cannot  be  compelled  to  answer  questions  which 
would  show  his  vote  to  be  illegal.  Second 
Ilchester's  Case,  2  Peckw.  El.  Cas.  251,  P.  & 
K.  225.  But  this  is  a  privilege  of  the  witness, 
and  not  of  the  party,  and  may  be  waived  by 
the  witness.  Boyer  v.  Teague,  106  N.  Car. 
576,  19  Am.  St.  Rep.  547;  Hull's  Case,  K.  & 
O.  El.  Cas.  427. 

Thus,  a  witness  may  testify  that  he  was 
bribed.  Oxford's  Case,  C.  &  R.  El.  Cas.  199. 
Or  that  he  personated  another.  Southampton's 
Case,  P.  &  K.  El.  Cas.  225;  Worcester's  Case, 
K.  &  O.  El.  Cas.  243. 

3.  Secrecy  of  the  Ballot  —  Congressional  Election 
Cases.  —  Easton  v.  Scott,  CI.  &  H.  El.  Cas.  272. 

Arkansas.  —  Dixon  v.  Orr,  49  Ark.  238,  4 
Am.  St.  Rep.  42. 

Louisiana.  —  Tullos  v.  Lane,  45  La.  Ann. 

333- 

Massachusetts.  —  Palmer  v.  Howe,  L.  &  R. 
(Mass.  El.  Cas.)  143. 

Michigan.  —  People  v.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  141. 

New  York.  —  People  v.  Pease,  27  N.  Y.  81. 

North  Carolina.  —  Boyer  v.  Teague,  106  N. 
Car.  576,  19  Am.  St.  Rep.  547. 

Pennsylvania.  —  Respublica  v.  Ray,  3  Yeates 
(Pa.)  66. 

And  this  is  true  where  the  right  to  vote  is 
merely  doubtful.  People  v.  Cicott,  16  Mich. 
283,  97  Am.  Dec.  141;  McDaniel's  Case, 
Bright.  El.  Cas.  248;  Matter  of  Locust  Ward 
Election,  4  Pa.  L.  J.  349,  3  Clark  (Pa.)  19; 
State  v.  Hilmantel,  23  Wis.  422. 

Illegal  Voter.  —  But  where  the  voter  was  not 
qualified  to  vote,  and  is  not  privileged  from 
testifying  on  the  ground  that  his  evidence 


would  be  self-incriminating,  the  court  may,  it 
seems,  compel  the  voter  to  testify  for  whom  he 
voted;  and  it  is  for  the  trial  judge,  in  the  ex- 
ercise of  his  discretion,  to  say  whether  the  evi- 
dence tending  to  show  the  illegality  of  a 
particular  vote  is  sufficient  as  a  foundation  for 
compelling  the  voter  to  tell  for  whom  he 
voted.  Boyer  v.  Teague,  106  N.  Car.  576,  19, 
Am.  St.  Rep.  547.  See  also  State  v.  Kraft,  18 
Oregon  550. 

Privilege  Personal  to  Witness.  —  This  exemp- 
tion is  a  personal  privilege,  and  the  testimony 
will  be  received  if  the  voter  sees  fit  to  give  it. 
Congressional  Election  Cases.  —  Washburn  v. 
Voorhis,  2  Bart.  El.  Cas.  54;  Reid  v.  Julian,  2 
Bart.  El.  Cas.  832. 

Arkansas.  —  Dixon  v.  Orr,  49  Ark.  238,  4 
Am.  St.  Rep.  42. 

Illinois.  —  Kreitz  v.  Behrensmeyer,  125  111. 
141,  8  Am.  St.  Rep.  349. 

New  York.  —  People  v.  Thacher,  55  N.  Y. 
525,  14  Am.  Rep.  312. 

North  Carolina.  —  Boyer  v.  Teague,  106  N. 
Car.  576,  19  Am.  St.  Rep.  547. 

Oregon.  — State  v.  Kraft,  18  Oregon  550. 
Pennsylvania.  —  Kneass's  Case,  2  Pars.  Eq. 
Cas.  (Pa.)  584;  Bright.  El.  Cas.  337. 

South  Dakota.  —  Vallier  v.  Brakke,  7  S.  Dak. 
343. 

Compare  Major  v.  Barker,  (Ky.  1896)  35  S.  W. 
Rep.  543:  Com.  v.  Barry,  98  Ky.  394. 
4.  Returns  and  Certificate  Prima  Facie  Correct 

—  Arkansas.  —  Patton  v.  Coates,  41  Ark.  130; 
Merritt  v.  Hinton,  55  Ark.  12. 

California.  —  Magee  -'.  Calaveras  County, 
10  Cal.  376. 

Louisiana.  —  Jones  v.  Freeman,  49  La  A.nn. 
565. 

Maryland.  —  Crouse  v.  State,  57  Md.  327. 
Michigan.  —  People  v.  Miller,  16  Mich.  56. 
Minnesota.  —  State  v.  Sherwood,  15  Minn. 
221,  2  Am.  Rep.  116. 

New  York.  —  People  v.  Thacher,  7  Lans.  (N. 
Y.)  274. 

Oregon..  —  Territory  v.  Pyle,  1  Oregon  149. 
Pennsylvania.  —  Ewing  v.  Filley,  43  Pa.  St. 

384. 

Tennessee.  —  Marshall  v.  Kerns,  2  Swan 
(Tenn.)68. 

Texas.  —  Henderson  v.  Albright,  12  Tex. 
Civ.  App.  368;  Owens  v.  State,  64  Tex.  501. 

See  also  supra,  this  title,  The  Commission  and 
the  Certificate  of  Election. 
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to  another,1  or  in  a  collateral  proceeding,  they  are  conclusive  as  to  the  title 
to  the  office.2  But  in  a  direct  proceeding  the  court  can  go  back  of  the 
returns  and  see  whether  they  are  correct  summaries  of  the  returns  from  the 
inferior  officers  ;3  and  there  may  be  a  full  investigation  of  the  election  in  quo 
warranto.4 

in  Congressional  Cases  the  same  rule  prevails,  and  duly  certified  copies  of  returns 
are  primary  legal  evidence  of  the  votes  cast;  and,  unless  they  are  assailed, 
they  are  conclusive.5 

improper  Returns.  —  Where  the  returns  are  not  made  by  the  proper  officers, 
or  signed  or  sworn  to,  as  required  by  law,6  or  when  they  do  not  state  the 
required  facts,  they  are  worthless.7 

b.  Informal  Return  Corrected.  —  When  a  return  is  accompanied  by 
other  papers  which  the  law  requires  to  be  kept,  if  the  return  is  informal,  it 
may  be  corrected  by  such  papers,  or  by  the  record  kept  by  the  officers,  where 
a  record  is  required ;  8  or  it  may  be  corrected  at  the  hearing  of  the  contest,  by 
parol  evidence ;  and  when  thus  corrected  it  becomes  prima  facie  evidence  of 
the  result  of  the  election.9 

c.  Proof  of  Contents  of  Return.  —  The  general  rule  of  evidence  that 
the  contents  of  written  instruments  cannot  be  proven  by  parol  evidence  ap- 
plies, of  course,  to  proof  of  the  contents  of  election  returns,10  but  where  the 
original  returns  and  tally  sheets  have  been  lost  or  destroyed,  other  evidence  of 
their  contents  and  the  number  of  votes  cast  is  admissible.11 

d.  Impeaching  the  Returns  —  (i)  In  General.  —  The  doctrine  that  the 
return  is  to  be  treated  as  prima  facie  evidence  of  the  result  of  an  election  is 
undoubtedly  based  upon  three  presumptions:  first,  that  sworn  officers  will 
act  honestly  and  in  good  faith ;  second,  that  they  will  perform  their  duties 
with  care;  and  third,  that  the  votes  received  by  them  will  be  legal  votes.  The 
first  presumption  will  be  rebutted  by  proof  showing  that  the  duties  were  so 
carelessly  performed  that  there  were  opportunities  for  others  to  commit  frauds, 
and  that  they  have  probably  been  committed,  and  may  be  partially  rebutted 
by  proof  of  mistake ;  but  if  this  mistake  can  be  corrected,  the  presumption  of 
correctness  will  be  destroyed  only  so  far  as  the  mistake  is  shown,  and  the 
return  will  stand  with  the  mistake  corrected. 18  The  presumption  as  to  the  legality 


1.  State  v.  Churchill,  15  Minn.  455. 

2.  Hadley  v.  Albany,  33  N.  Y.  603,  88  Am. 
Dec.  412;  Moulton  v.  Reid,  54  Ala.  320;  Small- 
wood  v.  Nevvbern,  90  N.  Car.  36. 

3.  People  v.  Van  Cleve,  1  Mich.  362,  53  Am. 
Dec.  69. 

4.  Quo  Warranto.  —  Echols  v.  State,  56  Ala. 
131;  State  v.  Passaic  County,  25  N.  J.  L.  354; 
People  v.  Vail,  20  Wend.  (N.  Y.)  12. 

5.  Spaulding  v.  Mead,  CI.  &  H.  El.  Cas.  157; 
Gause  v.  Hodges,  Smith  El.  Cas.  304;  Hisbee 
■v.  Hull,  1  Ellsw.  El.  Cas.  315. 

See  supra,  this  title,  The  Commission  and  the 
'Certificate  of  Election. 

6.  Returns  of  Improper  Officers  or  Not  Duly 
Certified  or  Signed.  —  Chrisman  v.  Anderson,  I 
Bart.  El.  Cas.  328;  Barnes  v.  Adams,  2  Bart. 
El.  Cas.  760;  Niblack  v.  Walls,  Smith  El.  Cas. 
101;  McKinney  v.  O'Connor,  26  Tex.  5.  See 
also  Merritt  v.  Hinton,  55  Ark.  12. 

7.  Hall  v.  Manchester,  39  N.  H.  295. 

8.  Opinon  of  Justices,  70  Me.  560;  Rounds 
v.  Smart,  71  Me.  380. 

9.  Powers  v.  Reed,  19  Ohio  St.  189;  Howard 
v.  Shields,  16  Ohio  St.  184. 

10.  People  v.  McKanc,  80  Hun  (N.  Y.) 
322. 

Thus,  where  there  is  a  charge  that  the  re- 
turns used  by  the  canvassers  were  forged. 


secondary  evidence  of  the  contents  of  the 
originals  will  not  be  admitted  until  it  is  shown 
that  the  originals  themselves  are  not  in  exist- 
ence.   Knight  v.  Ragan,  31  La.  Ann.  289. 

And  where  it  is  charged  that  the  original  re- 
turns have  been  fraudulently  changed,  their 
destruction  or  loss  must  be  proved  to  admit 
proof  of  their  contents.  Fletcher  v.  Jeter,  32 
La.  Ann.  401. 

11.  Lossor  Destruction  of  Returns.  —  Warren  v. 
McDonald,  32  La.  Ann.  987;  Wheat  v.  Smith, 
50  Ark.  266. 

Where  the  poll  books  and  certificates  from  a 
township  are  lost,  persons  present  when  the 
poll  books  were  signed  and  certified  may 
testify  what  was  the  result  of  the  election. 
Merritt  v.  Hinton,  55  Ark.  12. 

And  in  such  a  case  the  judges  and  clerks 
who  canvassed  the  votes  and  certified  the  re- 
sult, as  well  as  persons  present  at  the  time, 
may  testify  in  regard  thereto.  Dixon  v.  Orr, 
49  Ark.  238,  4  Am.  St.  Rep.  42. 

12.  Proving  Mistake  or  Carelessness  in  Discharge 
of  Duty.  —  Turner  ■•.  Baylies,  CI.  &  H.  Fl.  Cas. 
234;  Wright  ?:  Fisher,  CI.  &  H.  El.  Cas.  518; 
Root  v.  Adams.  CI.  &  H.  El.  Cas.  271;  Colden 
v.  Sharpc.  CI.  &  II.  El.  Cas.  369;  Williams  v. 
Bowers,  CI.  &  H.  El.  Cas.  263;  Willoughby  v. 
Smith,  CI.  &  H.  El.  Cas.  265. 
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of  the  vote  can  be  partially  rebutted  by  showing  that  particular  votes  cast 
were  illegal ;  but  unless  the  number  of  cases  proved  is  so  great  as  to  amount 
to  proof  of  fraud,  the  accuracy  of  the  general  return  will  not  be  affected,  but  it 
will  be  corrected  by  deducting  the  illegal  vote.1 

(2)  Recount  of  Ballots  —  In  General. — Where  the  ballots  are  preserved, 
so  that  their  identity  is  assured,  and  they  can  be  counted  during  a  contest, 
they  arc  undoubtedly  better  evidence  of  the  vote  cast  than  the  returns,  and 
should  prevail  where  there  is  a  difference.2  If  the  ballots  are  counted  without 
the  order  of  the  court,  or  without  notice  to  the  opposite  party,  the  presump- 
tion that  the  official  count  was  correct  should  not  be  considered  as  rebutted ; 
and  where  the  time  for  counting  the  votes  is  past,  and  the  return  has  been 
made,  if  there  is  a  recount  made  by  the  election  officers,  it  should  not  prevail 
over  the  official  count,  unless  there  is  other  evidence  that  the  mistake  was 
in  the  first  count.3  But  where  the  evidence  is  taken  upon  notice,  and  the 
recount  is  made  in  the  presence  of  both  parties,  and  with  such  care  that  no 
objection  can  be  taken  to  it,  it  should  prevail,  if  the  ballots  have  been  properly 
preserved.4  In  Pennsylvania  a  recount  of  the  ballots  will  not  be  allowed  unless 
some  reason  is  alleged  which  renders  it  probable  that  there  was  either  fraud  or 
mistake  in  the  official  count ;  5  and  this  view  prevails  in  the  legislature  of 
M assacliusetts. 6 

Preservation  of  the  Ballots.  —  Before  a  recount  of  the  ballots  should  be 
allowed  to  rebut  the  presumption  of  the  correctness  of  the  official  returns,  it 
should  be  proved  satisfactorily  that  the  ballots  have  not  been  tampered  with 
since  the  election,  and  that  those  offered  in  evidence  are  the  identical  ones 
cast.7    But  if  it  is  shown  that  they  have  not  been  tampered  with,  their  value 


1.  See  supra,  this  title,  Illegality  and  Irregu- 
larities;  Fraud. 

2.  Return  Controlled  hy  Ballots  —  Alabama.  — 
Spence  v.  Judge,  13  Ala.  805. 

California.  —  People  v.  Holden,  28  Cal.  123; 
Tebbe  v.  Smith,  108  Cal.  101. 

Illinois.  —  Beall  v.  Albert,  150  111.  127. 

Indiana.  —  Reynolds  v.  State,  61  Ind.  392. 

Kansas.  —  State  v.  Marston,  6  Kan.  524; 
Russell  v.  State,  11  Kan.  308;  Hudson  v.  Solo- 
mon, 19  Kan.  177;  Spidle  v.  McCracken,  45 
Kan.  356;  Dorey  v.  Lynn,  3J  Kan.  758. 

Minnesota.  —  Newton  v.  Newell,  26  Minn. 
529.  . 

Missouri.  —  Sone  v.  Williams,  130  Mo.  530. 

Nevada.  —  Schneider  v.  Bray,  22  Nev.  272; 
Dennis  v.  Caughlin,  23  Nev.  188. 

Oregon.  —  Hughes  v.  Holman,  23  Oregon 
481. 

Texas.  — Owens  v.  State,  64  Tex.  500. 

3.  Ramsey  v.  'Callaway,  15  La.  Ann.  464; 
Gooding  £\  Wilson,  Smith  El.  Cas.  79. 

4.  Acklen  v.  Darrall,  1  Ellsw.  El.  Cas.  124. 

5.  Pennsylvania  —  When  Recount  Allowed.  — 
Carpenter's  Case,  2  Pars.  Eq.  Cas.  (Pa.)  548; 
Kneass's  Case,  2  Pars.  Eq.  Cas.  (Pa.)  599; 
Thompson  v.  Evving,  1  Brews.  (Pa.)  97;  Ber- 
tolet's  Case,  3  Pa.  Dist.  Rep.  643. 

6.  Massachusetts.  —  Austin  v.  Sweet,  L.  & 
R.  (Mass.  El.  Cas.)  189;  Rice  v.  Welsh,  L.  & 
R.  (Mass.  El.  Cas.)  128;  Taylors.  Carney,  L. 
&  R.  (Mass.  El.  Cas.)  228;  State  v.  Green, 
L.  &  R.  (Mass.  El.  Cas.)  226  ;  Harris  v.  Richard- 
son, L.  &  R.  (Mass.  El.  Cas.)  372;  Ames  v. 
Beebe,  L.  &  R.  (Mass.  El.  Cas.)  346;  Clapp  v. 
Sherman,  L.  &  R.  (Mass.  El.  Cas.)  307;  Morse 
v.  Lonergan,  L.  &  R.  (Mass.  El.  Cas.)  288; 
Haskell  v.  Clossom,  L.  &  R.  (Mass.  El.  Cas.) 
233;  Baker  v.  Hunt,  L.  &  R.  (Mass.  El.  Cas.) 
378. 


7.  Preservation  of  Ballots —  United  States  (Con- 
gressional Election  Cases).  —  Butler  v.  Lehman, 
1  Bart.  El.  Cas.  353;  Cook  v.  Cutts,  2  Ellsw. 
El.  Cas.  252;  [Gooding  v.  Wilson,  Smith  El. 
Cas.  79. 

Arkansas.  —  Powell  v.  Holman,  50  Ark.  S5. 
California.  —  Coglan  v.  Beard,  65  Cal.  58. 
Connecticut.  —  Mallett  v.  Plumb,  60  Conn. 

352. 

Illinois.  —  Beall  v.  Albert,  159  111.  127; 
Murphy  v.  Battle,  155  111.  1S2;  Blankinship  v. 
Israel,  132  111.  514. 

Kansas.  —  Hudson  v.  Solomon,  19  Kan.  177; 
Spidle  v.  McCracken,  45  Kan.  356. 

Massachusetts. —  Davis  v.  Murphy,  L.  &  R. 
(Mass.  El.  Cas.)  172. 

Minnesota  — Newton  v.  Newell,  26  Minn. 
529- 

Nebraska.  —  Albert  v.  Twohig,  35  Neb.  563. 
Nevada.  —  Dennis  v.  Caughlin,  23  Nev.  iSS. 
New  York.  —  People  v.  Livingston,  79  N.  V. 
279. 

Wyoming.  —  Fishback  v.  Bramel,  (Wyoming 
1896)  44  Pac.  Rep.  840. 

Where  the  testimony  showed  lhat  the  ballots 
offered  in  evidence  had  been  sent  by  the 
county  clerk  to  the  secretary  of  state,  by 
whom,  about  a  month  afterwards,  they  had 
been  returned  to  the  county  clerk  in  a  grain 
sack,  tied  with  a  string  and  not  sealed  or  in 
any  other  way  fastened  so  as  to  afford  evi- 
dence that  the  contents  had  not  been  tampered 
with,  and  there  was  no  evidence  negativing 
the  possibility  that  the  string  fastening  such 
sack  might  have  been  untied  and  its  contents 
altered,  it  was  held  that  the  ballots  should  not 
have  been  received  in  evidence.  Martin 
Miles  40  Neb.  135. 

Sufficiency  of  Proof  as  to  Preservation  of  Bal- 
lots. —  In  People  v.  Livingston,  79  N.  Y.  270. 
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as  evidence  is  not  destroyed  by  proof  that  they  were  illegally  opened  and 
counted  by  an  official  body.1 

Statutory  Provisions  as  to  Preservation  of  Ballots.  —  Where  the  statute  provides  that 
the  ballots  shall  be  kept  in  a  certain  way,  and  they  are  in  the  hands  of  the 
proper  officer,  it  is  presumed  that  he  has  done  his  duty;  and  the  burden  of 
proof  is  upon  those  assailing  them  to  show  that  they  might  have  been  tam- 
pered with.2 

Admissibility  of  Ballots  Not  Kept  According  to  Law.  —  On  the  other  hand,  when  it  is 
made  to  appear  that  the  statutory  provisions  have  hot  been  complied  with,  this 
fact  alone  does  not  render  the  ballots  inadmissible,3  but  merely  throws  upon 
the  person  who  asks  the  recount  the  burden  of  proof  to  show  that  they  have 
not  been  tampered  with ; 4  but  this  is  a  question  of  fact  to  be  determined  by 
the  jury  or  the  court  trying  the  issues.5 


the  court,  in  a  well  and  ably  considered  case, 
announced  the  rule  as  follows:  "  The  statute 
requires  the  ballot  boxes  to  be  preserved  un- 
disturbed and  inviolate,  and  it  is  incumbent 
upon  the  party  offering  the  evidence  to  show 
that  they  had  been  so  kept,  not  beyond  a  mere 
possibility  of  interference,  but  that  they  were 
intact  to  the  satisfaction  of  the  jury.  The 
burden  was  upon  the  relator  to  satisfy  the  jury 
that  the  boxes  had  remained  inviolate.  The 
returns  are  the  primary  evidence  of  the  result 
of  an  election.  *  *  *  They  may  be  im- 
peached for  fraud  or  mistake,  but  in  attempt- 
ing to  remedy  one  evil  we  should  be  cautious 
not  to  open  the  door  to  another  and  far  greater 
evil.  After  the  election  it  is  known  just  how 
many  votes  are  required  to  change  ihe  result. 
The  ballots  themselves  cannot  be  identified; 
they  have  no  earmark.  Everything  depends 
upon  keeping  the  ballot  boxes  secure,  and  the 
difficulty  of  doing  this  for  several  months,  in 
the  face  of  temptation  and  opportunity,  re- 
quires that  the  utmost  scrutiny  and  care  should 
be  exercised  in  receiving  the  evidence."  And 
further  on  the  court  says:  "  If  the  boxes  have 
been  rigorously  preserved,  the  ballots  are  the 
best  and  highest  evidence ;  but  if  not,  they  are 
not  only  the  weakest  but  the  most  dangerous 
evidence." 

1.  Dorey  v.  Lynn,  31  Kan.  758. 

2.  Ballots  in  Proper  Hands  Presumed  to  Have 
Been  Properly  Kept.  —  People  v.  Holden,  28 
Cal.  123;  Coglan  v.  Beard,  67  Cal.  303;  Exp. 
Brown,  97  Cal.  83;  Tebbe  v.  Smith,  108  Cal. 
101;  Ferguson  v.  Henry,  93  Iowa  439;  Sone  v. 
Williams,  130  Mo.  530;  Hunnicutt  v.  State,  75 
Tex.  233. 

3.  Hughes  v.  Holman,  23  Oregon  481; 
O'Gorman  v.  Richter,  31  Minn.  29;  Apple  v. 
Barcroft,  158  111.  649. 

Statutory    Provisions    Not    Mandatory.  —  In 

Hughes  v.  Holman,  23  Oregon  481,  the  court 
said:  "  It  is  true  that  the  returns  should  be 
guarded  with  jealous  care,  and  all  the  forms 
of  law  should  be  observed,  but  these  rules  are 
only  directory.  *  *  *  If  the  rule  were 
otherwise  and  all  the  statutory  provisions 
mandatory,  the  precinct  canvassing  board 
might  falsify  the  returns,  and  by  that  means 
perpetuate  in  office  or  elect  any  person  whom 
they  chose.  The  only  act  necessary  upon  the 
part  of  the  judges  and  clerks  of  election  for 
this  purpose  would  be  to  sund  the  ballots  cast 
by  some  unauthorized  person  to  the  county 
clerk,  and  it  would  not  matter  if  it  could  be 


83 


shown  by  the  testimony  of  a  multitude  of  un- 
impeachable witnesses  that  such  person  had 
exercised  the  greatest  care;  that  the  ballots, 
when  delivered  to  the  county  clerk,  were  in  the 
exact  condition  as  when  received:  such  evi- 
dence could  not  be  admitted  to  overcome  the 
prima  facie  correctness  of  the  returns.  There 
would  be  neither  reason  nor  justice  in  such  a 
rule." 

4.  Coglan  v.  Beard,  67  Cal.  303;  Kingery  v. 
Berry,  94  111.  515;  People  v.  Cicott,  16  Mich. 
283,  97  Am.  Dec.  141. 

Ballots  Coming  from  Custody  of  Interested  Party. 

—  The  ballots  cast  constitute  the  primary  evi- 
dence to  determine  the  rights  of  the  respective 
parties.  It  must  appear,  however,  that  they 
have  been  preserved  substantially  in  the  man- 
ner and  by  the  officers  prescribed  by  the  stat- 
ute. If  they  have  been  placed  in  a  position  to 
be  tampered  with  by  interested  parties,  the 
burden  of  proof  is  on  the  party  offering  them 
in  evidence  to  show  that  they  are  in  the  same 
condition  as  when  sealed  by  the  several  election 
boards.  And  in  the  absence  of  such  proof,  it 
was  held  that  the  ballots  were  properly  re- 
jected as  evidence.  Albert  v.  Twohig,  35  Neb. 
563- 

Provisions  of  Statute  as  to  Preserving  Ballots 
Not  All  Complied  With. —  Under  Gen.  Stat. 
Conn.,  §  51,  providing  that  "  the  ballots  cast 
at  any  town  meeting  for  the  election  of  town 
officers  shall,  immediately  after  they  have  been 
counted,  be  returned  by  the  presiding  officer 
to  the  ballot  box  or  boxes,  which  shall  be 
locked,  sealed,  and  deposited  by  him  in  the 
town  clerk's  office,  so  that  the  same  cannot  be 
opened  without  his  knowledge;  and  the  clerk, 
in  whose  office  such  box  or  boxes  shall  be  de- 
posited, shall  carefully  preserve  the  same,  with 
the  seal  unbroken,  for  six  months  after  such 
meeting,"  it  was  held  that  where  upon  an  ap- 
plication for  their  recount  the  judge  is  satisfied 
upon  legal  evidence  that  the  ballots  have  not 
been  tampered  with  or  disturbed,  they  sh«uld 
be  admitted  in  evidence,  even  though  some  of 
the  provisions  of  the  statute  have  not  been 
complied  with.  Mallett  v.  Plumb,  60  Conn. 
352. 

5.  Question  of  Fact.  —  People  v.  Livingston,  79 

N.  Y.  279,  reversing  18  Hun  (N.  Y.)  59; 
Hughes  v.  Holman,  23  Oregon  481 ;  Tebbe  v. 
Smith,  108  Cal.  101.  But  see  People  v.  Bur- 
den, 45  Cal.  241,  where  the  statutory  provi- 
sions in  regard  to  forwarding  the  ballots  were 
not  complied  with,  and  the  evidence  tended  to 
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(3)  Returns  Impeached  by  Fraud.  —  The  presumption  of  good  faith  on  the 
part  of  the  election  officers  may  be  rebutted,  and  when  it  is  shown  that  they 
are  parties  to  fraud  1  the  value  of  the  returns  as  evidence  is  destroyed ;  and 
the  fact  that  a  much  larger  number  of  votes  is  returned  than  the  poll  book 
shows  to  have  been  cast  will  be  a  circumstance  tending  to  prove  fraud.3  Where 
the  number  is  large  and  the  fact  is  unexplained,  it  will  be  conclusive.3 

Attempted  Frauds.  —  It  has  been  held  that  evidence  that  frauds  were  attempted, 
but  the  attempts  were  unsuccessful,  is  not  competent.4 

showing  Misconduct  of  Officers.  —  Testimony  showing  that  the  officers  acted  with 
a  gross  disregard  of  the  statutory  provisions  in  the  reception  of  votes,  and  that 
they  were  intoxicated,  and  permitted  great  irregularities,  is  admissible;  and 
the  proof  of  such  charges  will  have  the  same  effect  as  the  proof  of  fraud.5 
Proof  that  a  large  number  of  votes  were  cast  for  a  candidate,  which  were  not 
returned,  may  be  offered  to  show  fraud ;  and  if  this  fact  is  proved,  and  is  unex- 
plained, it  will  warrant  the  rejection  of  the  returns.6  And  in  such  cases  the 
testimony  of  the  voters  may  be  taken,  for  the  twofold  purpose  of  destroying 
the  credibility  of  the  returns  and  for  the  purpose  of  having  votes  counted 
for  the  party  for  whom  they  were  cast.7 

Presumption  as  to  Fraud.  —  The  maxim  that  "fraud  is  not  to  be  presumed" 
applies  as  well  to  the  conduct  of  elections  and  making  returns  as  to  transac- 
tions between  individuals ;  and  there  is  also  a  stronger  presumption  against 
fraud,  which  arises  from  the  acts  of  public  officers  acting  under  the  sanction 
of  their  official  oaths,  and  nothing  but  the  most  credible,  positive,  and  un- 
equivocal evidence  should  be  permitted  to  destroy  the  credit  of  official  returns.8 


show  that  the  ballots  had  been  tampered  with, 
and  the  court  held  that  even  a  board  of  can- 
vassers might  treat  the  ballots  as  worthless, 
and  declare  the  result  from  the  returns,  and 
that  the  court  would  adopt  the  result. 

Where  the  statute  required  the  ballots  to  be 
kept  for  a  certain  length  of  time,  and  provided 
that  a  recount  might  be  had  upon  application 
during  that  period,  and  that  they  should  be 
destroyed  upon  its  expiration,  it  was  held  that 
if  the  time  passed  without  a  recount,  the 
ballots  became  absolutely  worthless,  and  had 
no  legal  existence,  and  a  recount  made  there- 
after was  an  absolute  nullity.  State  v.  Bate, 
70  Wis.  409. 

Parol  evidence  is  competent  to  show  that 
ballots  have  been  changed,  although  all  per- 
sons who  had  charge  of  them  have  testified 
that  they  were  not  disturbed,  and  that  the 
seals  were  not  broken.  Pedigo  v.  Grimes,  113 
Ind.  148. 

1.  Returns  Impeached  by  Fraud. —  Pedigo  v. 
Grimes,  113  Ind.  148;  Russell  v.  McDowell, 
83  Cal.  70. 

Motive  for  Commission  of  Fraud.  —  In  a  contest 
between  two  candidates  for  the  same  county 
office,  evidence  that  they  were  the  candidates 
of  two  rival  cities  and  different  parts  of  the 
county  is  admissible,  when  fraudulent  voting 
is  charged  at  the  voting  place  of  one  of  the 
cities,  as  tending  to  show  motive  for  such 
fraud.    Blue  v.  Peter,  40  Kan.  701. 

2.  Jackson  v.  Wayne,  CI.  &  H.  El.  Cas.  47; 
Lowe  v.  Wheeler,  2  Ellsw.  El.  Cas.  61. 

3.  Blair  v.  Barrett,  I  Bart.  El.  Cas.  308; 
Dedge  v.  Brooks,  2  Bart.  El.  Cas.  78.  In 
these  cases  there  was  an  unusual  increase  in 
the  vote,  with  no  perceptible  increase  in  the 
population.  And  in  the  Senate  and  House  of 
Representatives  in  Massachtisetts,  when  there 
•were  one  hundred  and  fifty-nine  more  votes 
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returned  than  there  were  names  on  the  list,  it 
was  held  that  where  there  was  no  corrobora- 
tive evidence,  the  return  would  not  be  rejected 
for  this  reason.  King  v.  Park,  L.  &  R.  (Mass. 
El.  Cas.)  155;  Ordway  v.  Woodbury,  L.  &  R. 
(Mass.  El.  Cas.)  163. 

4.  Attempts  to  Commit  Fraud.  —  Word  v.  Sykes, 
61  Miss.  649. 

It  may  be  doubted  whether  this  is  correct 
where  there  are  other  suspicious  circum- 
stances, and  where  the  frauds  were  attempted 
by  the  election  officers  themselves,  as  this 
attempted  fraud  will  destroy  the  presumption 
of  honest  intentions  on  their  part. 

5.  Myers  v.  Moffatt,  2  Bart.  El.  Cas.  564; 
Covode  v.  Foster,  2  Bart.  El.  Cas.  600;  Knox 
v.  Blair,  1  Bart.  El.  Cas.  521. 

6.  Votes  Cast  Not  Returned. —  Reid  v.  Julian, 
2  Bart.  El.  Cas.  832;  Washburn  v.  Voorhies,  2 
Bart.  El.  Cas.  54;  Lowe  v.  Wheeler.  2  Ellsw. 
EI.  Cas.  61;  Smith  v.  Shelley,  2  Ellsw.  El. 
Cas.  18. 

As  was  said  by  the  committee  in  the  case  of 
Bisbee  v.  Finley,  2  Ellsw.  El.  Cas.  1S7,  "Any 
considerable  number  of  votes  proven  for  a 
candidate,  in  excess  of  the  number  returned 
for  him,  has  always  been  regarded  as  an  evi- 
dence of  fraud  and  a  legitimate  method  of  im- 
peaching the  returns." 

7.  Voters'  Testimony  Contradicting  Returns. — 
Reid  v.  Julian,  2  Bart.  El.  Cas.  S22;  Clausen 
v.  Van  Brunt,  N.  Y.  Cont.  El.  Cas.  407. 

8.  Fraud  Not  Presumed.  —  Russell  v.  State,  n 
Kan.  3oS;-Judkins  v.  Hill,  50  N.  H.  140. 

In  cases,  however,  where  the  officers  have 
been  guilty  of  such  negligence,  in  leaving  the 
ballot  boxes  exposed  that  they  may  be  tam- 
pered with  by  others,  it  will  be  equivalent  to 
an  active  participation  by  them  in  the  fraud. 
Patton  v.  Coates,  41  Ark.  III. 

It  has  been  held  that  proof  that  frauds  were 
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It  is  not  sufficient  to  cast  suspicion  upon  them ;  they  must  be  proved  fraudu- 
lent before  they  are  rejected.1 

Presumption  Where  Fraud  Is  Proved.  —  Where  fraud  is  proved,  it  will  be  pre- 
sumed to  be  for  the  benefit  of  the  party  having  a  majority  in  such  district, 
especially  if  the  officers  of  election  are  of  the  party  in  whose  favor  such  a 
majority  is  returned.3 

Fraud  May  Be  Proved  by  Circumstances.  —  While  fraud  is  not  to  be  presumed,  it  is 
equally  true  in  election  cases  as  in  others  that  it  is  usually  proved  by  circum- 
stantial evidence.  It  would  be  very  difficult,  and  generally  impossible,  to  prove 
an  agreement  between  the  parties  who  committed  the  fraud,  and,  if  no  circum- 
stantial evidence  were  recognized  as  sufficient,  the  frauds  would  generally  go 
unrebuked.  But  when  the  circumstances  can  be  explained  upon  the  hypothe- 
sis of  good  faith,  this  explanation  should  prevail,  rather  than  one  which  would 
indicate  a  fraudulent  intent.3  Among  the  facts  held  to  indicate  fraud  are 
a  large  excess  of  votes,4  failure  to  return  the  votes  cast,5  illegal  reception  of 


committed  in  one  box  at  the  election  was  not 
a  sufficient  ground  to  set  aside  the  return  for 
an  office  for  which  the  votes  were  deposited 
in  another  box.  Wheeler  v.  Granger,  N.  Y. 
Cont.  El.  Cas.  83.  But  it  would  seem  that 
slight  evidence  or  suspicious  circumstances 
would  be  sufficient  in  such  a  case  to  avoid  the 
whole  election. 

1.  That  Returns  Suspicious,  Does  Not  Warrant 
Rejection.  —  In  Littell  v.  Robbins,  1  Bart.  El. 
Cas.  138,  hearsay  evidence,  attempted  deduc- 
tions from  a  political  census,  newspaper  re- 
ports as  to  great  frauds,  and  subsequent 
unofficial  counts,  were  held  entirely  insuffi- 
cient to  prove  the  commission  of  a  fraud.  See 
also  Gooding  v.  Wilson,  Smith  El.  Cas.  79; 
Strobach  v.  Herbert,  2  Ellsw.  El.  Cas.  7;  Nor- 
ris  v.  Handley,  Smith  El.  Cas.  75;  Ingersoll 
v.  Naylor,  1  Bart.  El.  Cas.  33. 

2.  Presumption  Where  Fraud  Is  Proved.  —  Mat- 
ter of  Contested  Election,  10  Phila.  (Pa.)  579, 
31  Leg.  Int.  (Pa.)  300;  Matter  of  Duffy.  4 
Brews.  (Pa.)  531;  Lemoyne  v.  Farwell,  Smith 
El.  Cas.  410. 

It  was  said  by  the  committee  in  the  case  of 
Piatt  v.  Good,  Smith  El.  Cas.  656:  "  The  pre- 
sumption is  that  Democrats  will  not  intention- 
ally commit  frauds  to  help  Republicans,  nor 
■vice  versa." 

3.  Circumstantial  Evidence  of  Fraud.  —  See 
Dodge  v.  Brooks,  2  Bart.  El.  Cas.  81;  Shields 
v.  Vanhorn,  3  Cong.  El.  Cas.  922,  for  instances 
where  fraud  in  registration  was  held  proven 
by  the  circumstances  of  the  case. 

4.  Facts  Indicative  of  Fraud  —  Excessive  Votes. 
—  It  may  be  difficult  to  determine  what  num- 
ber of  excessive  votes  will  be  sufficient  to  raise 
the  presumption  of  fraud  on  the  part  of  the 
officers,  and  this  must  depend  upon  other  cir- 
cumstances of  the  election.  If  there  were 
other  suspicious  circumstances,  a  much  smaller 
number  might  be  considered  as  showing  com- 
plicity on  the  part  of  the  officers  than  where 
everything  else  was  apparently  fair.  Thus 
in  Judkins  v.  Hill,  50  N.  H.  140,  it  was  held 
that  the  mere  fact  that  there  were  twenty- 
seven  more  b  illots  found  in  the  box  than  there 
were  names  on  the  poll  list  would  not  warrant 
the  inference  of  fraud,  as  the  discrepancy 
might  have  resulted  from  a  mistake  in  the 
count,  from  a  failure  to  check  all  the  names  of 
those  who  had  voted,  or  from  double  voting 
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without  the  knowledge  of  the  board.  But  in 
an  early  congressional  case,  Jackson  v. 
Wayne,  CI.  &  H.  El.  Cas.  47,  where  in  one 
county  there  were  nine,  and  in  another  sixty- 
three,  more  votes  cast  than  the  number  upon 
the  list  of  voters  of  the  county,  the  seat  was 
declared  vacant. 

In  the  case  of  Lowe  v.  Wheeler,  2  Ellsw.  EI, 
Cas.  68,  where  there  were  one  hundred  and 
eighty-eight  names,  and  the  officers  counted 
one  hundred  and  ninety-nine  votes,  after  de- 
stroying eleven  others  folded  together,  this 
was  held  to  make  a  show  of  fraud,  which  was 
rendered  conclusive  by  evidence  that  the  bal- 
lot box  had  been  stuffed. 

In  Knox  v.  Blair,  1  Bart.  El.  Cas.  526,  where 
the  vote  polled  was  about  four  times  the  usual 
vote  of  the  precinct,  and  the  officers  permitted 
nonresidents  to  vote  without  taking  the  oath 
that  they  had  not  voted  at  any  other  place,  it 
was  held  that  the  presumption  of  fraud  must 
prevail;  and  this  same  decision  was  reached 
in  Blair  v.  Barrett,  1  Bart.  El.  Cas.  308,  where 
it  appeared  that  the  vote  of  the  district  had 
increased  more  than  five  thousand  in  two 
years,  and  that  this  increase  was  nearly  all  in 
the  vote  of  one  party,  without  decrease  in  that 
of  the  other  parties,  and  was  nearly  all  in 
seven  or  eight  voting  precincts  where  great 
irregularities  had  occurred. 

In  Manzanares  v.  Luna,  48  Cong.  H.  Rep. 
667,  where  the  vote  of  one  party  had  increased 
more  than  three  thousand  in  three  years,  when 
the  whole  number  of  votes  two  years  before 
had  been  but  about  half  the  vote  returned,  and 
no  votes  were  returned  for  the  other  party, 
although  it  was  shown  that  a  number  had  been 
cast,  it  was  held  that  this  evidence  clearly 
proved  the  fraud. 

5.  Failure  to  Return  Votes. —  Where  it  is 
satisfactorily  proved  that  many  more  votes 
were  cast  for  a  candidate  than  were  returned 
for  him  by  the  officers,  it  raises  a  strong  pre- 
sumption of  fraud,  and,  if  other  suspicious  cir- 
cumstances concur,  will  warrant  the  rejection 
of  the  returns  from  the  precinct. 

In  the  case  of  Washburn  v.  Voorhis,  2  Bart. 
El.  Cas.  62,  where  in  one  precinct  but  one 
hundred  and  forty-three  votes  were  returned, 
while  one  hundred  and  seventy-three  were 
cast  for  the  contestant,  and  in  another  twenty 
less  were  returned  than  were  proved,  and  the 
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large  numbers  of  votes,1  and  refusal  to  permit  proper  officers  to  be  present.* 

(4)  Returns  Made  from  Improper  Data.  —  When  a  return  is  regular  on 
its  face,  it  may  be  impeached  by  showing  that  it  is  not  made  from  the  proper 
data.3 

(5)  Reception  of  Illegal  Votes  —  (a)  in  General.  —  The  third  presumption 
•which  goes  to  make  a  return  prima  facie  evidence  of  the  result  of  an  election, 
which  is  that  the  votes  cast  are  legal,  may  be  rebutted  by  showing  such  a  total 
disregard  of  the  statutory  requirements  in  the  reception  of  the  votes  as  to 
warrant  a  conclusion  of  fraud,  in  which  case  the  whole  return  will  be  rejected ; 
or  it  may  be  partially  rebutted  by  a  scrutiny,  and  the  votes  of  such  individuals 
as  are  proved  illegal  may  be  rejected.4  In  this  scrutiny  there  are  three  things 
to  be  considered :  first,  what  persons  voted  ?  second,  is  the  vote  legal  ?  and 
third,  for  whom  was  the  illegal  vote  cast  ? 

(b)  Proof  of  Who  Voted  —  Poll  Books.  —  When  poll  books  showing  the  names  of 
the  voters  are  required  to  be  kept,  they  are  unquestionably  the  best  evidence 
as  to  what  persons  voted,  if  they  come  from  the  proper  custodian,  and  are 
properly  authenticated.5  And  in  case  of  formal  defects  in  authentication,  parol 
evidence  is  admissible  to  identify  them.6 

Other  Evidence.  —  If  the  poll  lists  are  in  existence,  other  evidence  is  inadmis- 
sible to  show  who  voted.7    But  where  the  law  does  not  require  the  poll  books- 


officers  were  shown  to  have  been  violent  par- 
tisans of  the  party  in  whose  favor  the  frauds 
were,  the  whole  vote  of  the  precinct  was  re- 
jected. 

In  the  case  of  Bisbee  v.  Finley,  2  Ellsw.  El. 
Cas.  177,  where  two  hundred  and  fifty-nine 
votes  were  cast  at  one  precinct  for  a  candidate, 
and  only  sixty-nine  were  returned  for  him,  it 
was  said  in  the  report  that  "  any  considerable 
number  of  votes  proven  for  one  candidate  in 
excess  of  the  number  returned  for  him  has  al- 
ways been  regarded  as  evidence  of  fraud,  and 
a  legitimate  method  of  impeaching  the  re- 
turns. We  think  it  is  sufficient  to  exclude  the 
return  from  the  count  without  further  evi- 
dence." 

1.  Reception  of  Illegal  Votes.  —  Thus  in  the 

case  of  Myers  v.  Moffatt,  2  Bart.  El.  Cas.  567, 
it  was  held  that  while  the  mere  fact  that  there 
were  two  hundred  and  fifty  illegal  votes  cast 
in  a  large  district  would  not  necessarily  invali- 
date the  election,  the  reception  of  such  a  num- 
ber, with  knowledge  that  they  were  fraudulent, 
destroyed  the  credit  of  the  returns  for  any  pur- 
pose whatever. 

And  in  Covode  v.  Foster,  2  Bart.  El.  Cas. 
600,  the  contestant  was  seated  by  the  rejection 
of  the  votes  of  two  precincts,  where  persons 
were  permitted  to  vote  after  repeated  chal- 
lenges without  taking  the  oaths  required  by 
law,  the  committee  holding  such  acts  on  the 
part  of  the  election  officers  to  be  conclusive 
evidence  of  fraud. 

2.  Refusal  to  Permit  Presence  of  Proper  Officers. 
—  A  refusal  on  the  part  of  the  election  officers 
to  permit  a  United  States  supervisor  of  elec- 
tions to  be  present  at  an  election  for  represen- 
tative in  Congress  was  held  to  be  conclusive 
evidence  of  fraud,  Smith  v.  Shelley,  2  Ellsw. 
El.  Cas.  40;  as  was  also  an  attempt  to  bribe 
the  supervisor  by  one  of  the  officers;  and  in 
two  other  cases  returns  were  rejected  because 
the  supervisors  were  not  permitted  to  be  pres- 
ent. Buchanan  v.  Manning,  2  Ellsw.  El.  Cas. 
287;  Smalls  v.  Tillman,  2  Ellsw.  El.  Cas.  430. 

Under  a  statute  in  Pennsylvania,  where  the 
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overseers  of  election  were  driven  away  by  the 
election  officers,  it  was  held  that  improper  con- 
duct on  the  part  of  such  officers  would  present 
the  only  excuse  for  a  desire  to  keep  the  over- 
seers away.  Matter  of  Duffy,  4  Brews.  (Pa.> 
531- 

3.  Return  from  Improper  Data.  —  Thus  it  ap- 
pears in  one  case  that,  in  making  up  the  re- 
turns from  one  county,  the  canvassing  officer 
had  none  of  the  precinct  returns  or  other  docu- 
ments before  him,  as  required  by  law,  they 
having  been  stolen  from  his  office  before  he 
had  made  the  abstract;  and  his  certificate  was 
founded  upon  the  affidavits  of  the  judges, 
from  part  of  the  precincts  in  the  county.  It 
was  held  that,  in  the  absence  of  proof  of  the 
vote  of  the  county,  the  return  would  be  re- 
jected.   Gause  v.  Hodges,  Smith  El.  Cas.  291. 

4.  See  supra,  this  title,  Illegality  and  Irregu- 
larities;  Fraud. 

5.  Poll  Lists.  —  Newark's  Case,  1  Fras.  EL 
Cas.  277;  1  Peckw.  El.  Cas.  489. 

6.  Identifying  Poll  Books.  —  2  Horsham,  1  P, 
R.  &  D.  (El.  Cas,)  86;  Orme  on  Elections  475. 

In  England 'it  is  held  that,  even  if  the  stat- 
ute as  to  the  keeping  of  the  poll  books  was 
wholly  disregarded,  they  would  not  be  ren- 
dered inadmissible  by  the  neglect.  Water- 
ford's  Case,  2  P.  R.  <&  D.  El.  Cas.  86- 
Wolferstan  on  Election  Petitions  83;  Rogers- 
on  Elections  (nth  ed.)  310. 

In  such  a  case  the  parties  would  be  placed 
in  the  same  condition  as  if  there  were  no  stat- 
ute for  their  preservation,  and  could  give  the 
ordinary  proof  of  their  authenticity.  Tralee's 
Case,  F.  &  F.  El.  Cas.  322;  Cork  Co.  Case, 
K.  &  O.  El.  Cas.  394;  Kinsale's  Case,  1  P.  R- 
&  D.  EL,  Cas.  19;  Langford's  Case,  I  P.  R.  & 
D.  El.  Cas.  140.  And  in  People  v.  Pease,  27 
N.  Y.  45,  it  was  held  that  a  poll  list  not 
signed,  having  no  heading,  and  never  filed  in 
the  clerk's  office,  might  be  admitted  to  prove 
that  a  person  had  voted,  upon  proving  its 
genuineness. 

7.  Poll  Books  Conclusive.  —  Olive  v.  O'Riley, 
Minor  (Ala.)  410. 
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to  be  preserved  as  a  record  of  the  votes  cast,  it  may  be  proved  by  other  testi- 
mony.1 And  where  the  poll  books  are  lost,  the  voters  may  swear  how  they 
voted,  and  officers  may  testify  to  the  number  of  votes  cast  for  each  person.2 
Poll  books  may  be  rendered  worthless  as  evidence  by  showing  that  the  names 
of  persons  who  had  not  voted  were  placed  on  the  list,  and  that  spurious  ballots 
had  been  placed  in  the  boxes.3 

Circumstantial  Evidence.  —  It  has  been  held  that  circumstantial  evidence  may 
be  sufficient  to  prove  that  certain  persons  voted.4  ' 

Declarations  of  Persons  Alleged  to  Have  Voted.  —  In  many  cases  the  rule  that  hear- 
say evidence  is  not  admissible  has  been  departed  from,  where  the  question 
was  whether  a  certain  person  had  voted,  either  in  his  own  name  or  in  that  of 
another;  and  in  many  cases  declarations  of  parties  at  or  after  the  time  of  the 
election  have  been  received.5 

(c)  Proof  of  Illegality  of  the  Vote  —  Presumption  of  Legality.  —  Where  a  vote  has 
been  received  at  an  election  by  the  officers  who  have  complied  with  the  forms 
of  law  in  its  reception,  the  law  will  presume  that  the  vote  is  legal.6 

Rebutting  Presumption.  —  And  this  presumption  is  not  rebutted  by  proof  of 
suspicious  circumstances ;  7  but  where  such  formalities  have  been  disregarded, 


In  this  same  state,  where  the  name  of  a  per- 
son who  was  indicted  for  illegal  voting  did  not 
appear  upon  the  poll  list,  and  it  did  not  appear 
from  the  list  that  he  had  voted,  either  in  his 
own  name  or  in  the  name  by  which  he  had 
been  indicted,  or  that  there  was  a  name  on  the 
list  to  represent  the  ballot  alleged  to  have  been 
cast  by  him,  it  was  held  that  no  other  evidence 
could  supply  its  place.  Wilson  v.  State,  52 
Ala.  299. 

In  Missouri  the  constitution  requires  the 
ballot  book  to  show  the  number  of  the  vote 
and  the  person  by  whom  it  was  cast,  and  pro- 
vides that  in  contested  elections  the  ballot  cast 
may  be  counted,  compared  with  the  list  of 
voters,  and  examined  under  such  safeguards 
and  regulations  as  may  be  prescribed  by  law. 
It  was  held  that  where  the  ballot  book  shows 
that  the  ballot  was  cast  by  a  certain  voter, 
other  evidence  is  inadmissible  to  show  that 
the  vote  was  in  fact  cast  by  another  person. 
Lankford  v.  Gebhart,  130  Mo.  621. 

1.  Where  Law  Does  Not  Require  Poll  Books  to 
Be  Kept.  —  New  Jersey's  Case,  1  Bart.  El.  Cas. 
19;  Vallandigham  v.  Campbell,  1  Bart.  El. 
Cas.  233. 

2.  Poll  Books  Lost. —  Dixon  v.  Orr,  49  Ark. 
238,  4  Am.  St.  Rep.  42. 

3.  Impeaching  Poll  Books.  —  Russell  v.  State, 
11  Kan.  308. 

4.  Circumstantial  Evidence  that  Certain  Persons 
Voted.  —  In  Abbott  v.  Frost,  Smith  El.  Cas. 
594,  it  was  held  that  the  fact  that  men  had 
been  employed  by  the  government  in  a  navy 
yard  shortly  before  the  election,  and  dis- 
charged shortly  afterwards,  was  a  circum- 
stance to  show  a  corrupt  agreement  on  the 
part  of  the  voters  to  vote  for  the  candidate  of 
the  party  in  power,  and  was  sufficient  proof 
that  the  number  of  voters  so  employed  did 
afterwards  vote,  and  that  the  burden  of  proof 
was  thereby  cast  upon  such  candidate  to  show 
that  any  of  such  voters  did  not  cast  their  votes 
for  him. 

6.  Declarations  of  Persons. —  In  the  English 
parliamentary  cases  the  declarations  of  parties 
who  were  charged  with  illegal  voting  have 
been  admitted.  Southampton's  Case,  P.  & 
K.  El.  Cas.  222,  C.  &.  R.  114.    But  in  Canada 
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it  was  held  that  the  statement  of  persons  that 
they  had  voted  was  not  admissible.  Lincoln 
Election  Petition,  4  Ont.  App.  206. 

Declarations  of  parties  made  at  the  time  of 
the  election,  after  voting,  have  been  received 
as  a  part  of  the  res  gesta,  to  prove  fraud  and 
combination.  Patton  v.  Coates,  41  Ark.  111. 
The  general  principle  is  that  the  declaration  of 
a  party  after  the  election  that  he  had  voted 
one  or  more  times,  or  under  various  names, 
will  not  be  received  in  a  contested  case. 
Gilleland  v.  Schuyler,  9  Kan.  569.  And  the 
same  principle  is  adopted  in  congressional 
cases.  New  Jersey's  Case,  1  Bart.  El.  Cas. 
19;  Cessna  v.  Myers,  Smith  El.  Cas.  60. 

6.  Presumption  of  Legality  of  Vote  Cast  —  Eng- 
land. —  Cirencester  Case,  2  Fras.  El.  Cas.  448; 
Orme  on  Elections  405. 

Canada.  —  Rider  v.  Snow,  20  Can.  Sup.  Ct. 
Rep.  12;  Amyot  v.  Labrecque,  20  Can.  Sup. 
Ct.  Rep.  181. 

United  States  {Congressional  Election  Cases).  — 
Porterfield  v.  McCoy,  CI.  &  H.  El.  Cas.  267; 
Loyall  v.  Newton,  CI.  &  II.  El.  Cas.  520;  New 
Jersey's  Cas.,  I  Bart.  El.  Cas.  19;  Anderson 
v.  Reed,  6  Cong.  El.  Cas.  284. 

Illinois.  —  Clark  v.  Robinson,  88  111.  498. 

Massachusetts.  —  Whittakcr  v.  Cummings, 
L.  &  R.  (Mass.  El.  Cas.)  360. 

Pennsylvania.  —  White's  Contested  Election, 
4  Pa.  Dist.  Rep.  363. 

Persons  of  Foreign  Birth. —  In  Behrensmeyer 
v.  Kreitz,  135  111.  591,  a  case  in  which  the 
legality  of  the  vote  of  a  person  of  foreign 
birth,  who  had  come  to  this  country  while  a 
minor,  was  in  issue,  it  was  held  that  |the  pre- 
sumption of  the  legality  of  his  vote  was  not 
overcome  by  the  fact  that  his  father  had  not 
been  naturalized. 

7.  Suspicious  Circumstances.  —  Proof  of  facts 
which  would  have  placed  the  burden  of  show- 
ing the  legality  of  the  vote  upon  the  voter,  if 
he  had  been  challenged  at  the  polls,  will  not 
be  sufficient  to  require  evidence  to  sustain  the 
vote  in  contest.  Gooding  v.  Wilson,  Smith 
El.  Cas.  79. 

Thus  in  a  civil  case  involving  the  right  to 
property  it  was  held  that  proof  that  a  person 
was  alien  born,  in  the  absence  of  proof  to  show 
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the  authorities  are  so  conflicting  that  no  rule  can  be  laid  down,  though  it  is 
probable  that  the  weight  of  authority  is  in  favor  of  the  doctrine  that  where  it 
is  shown  that  the  voter  has  not  been  required  to  comply  with  the  law  in  prov- 
ing his  right  to  vote  before  the  election  officers,  there  is  no  presumption  that 
his  vote  is  legal. ' 

Proof  of  Disqualification  of  Voters.  —  Nonresidence.  —  When  the  names  of  voters 
appear  on  the  poll  books,  it  is  competent  to  show  that  no  such  persons  lived 
in  the  precinct,  and  the  courts  are  very  lenient  in  admitting  evidence  to 
prove  such  fact.2 


his  naturalization,  will  cause  the  presumption 
of  the  continuance  of  his  alienage.  Hanen- 
stein  v.  Lynham,  100  U.  S.  483.  And  while 
this  would  undoubtedly  justify  the  officers  of 
election  in  refusing  the  vote,  it  has  been  held 
that  it  will  not  justify  the  rejection  of  the  vote 
in  a  contest.  New  Jersey's  Case,  1  Bart.  El. 
Cas.  19;  People  v.  Pease,  27  N.  Y.  45;  Beards- 
town  v.  Virginia,  76  111.  34.  But  these  same 
cases  hold  that  but  slight  additional  proof  of 
the  alienage  will  be  required,  where  there  is 
no  proof  that  the  voter  had  been  naturalized. 
And  see  Whittaker  v.  Cummings,  L.  &  R. 
(Mass.  El.  Cas.)  360. 

Proof  thai  a  person  who  lives  in  the  precinct 
and  has  the  same  name  as  one  of  the  names  of 
the  poll  list  is  a  minor,  is  not  sufficient  to  re- 
quire proof  of  the  legality  of  the  vote,  without 
further  evidence  that  there  is  no  such  person 
in  the  precinct  who  was  a  legal  voter.  Letcher 
v.  Moore,  CI.  &  H.  El.  Cas.  749. 

1.  Presumption  When  Formalities  Requisite  to 
Right  to  Vote  Are  Disregarded.  —  The  Supreme 
Court  of  Illinois  held  that  when  the  statute  re- 
quired a  person  whose  name  was  not  on  the 
register  to  prove  his  right  to  vote  by  his  own 
affidavit  and  that  of  another  person  who  was  a 
voter  in  the  district,  and  an  unregistered  per- 
son voted  without  challenge  and  without  the 
proof  required  by  law,  the  presumption  that 
his  vote  was  legal  would  still  prevail.  Dale 
v.  Irwin,  78  111.  170. 

On  the  other  hand,  in  Michigan  and  Wiscon- 
sin, and  in  the  later  cases  in  Pennsylvania,  the 
rule  seems  to  be  that  when  it  is  shown  that  a 
person  voted  without  complying  with  the  legal 
requirements,  a  presumption  is  raised  that  the 
vote  was  illegal,  which  cannot  be  rebutted  by 
proof  that  the  party  was  in  fact  a  legal  voter. 
People  v.  Kopplekom,  16  Mich.  342;  State  v. 
Hilmantel,  21  Wis.  566;  In  re  McDonough, 
105  Pa.  St.  488;  Gibbons  Sheppard,  2 
Brews.  (Pa.)  129. 

In  the  Kneass  Case,  2  Pars.  Eq.  Cas.  (Pa.) 
553.  and  in  the  House  of  Representatives,  the 
view  prevailed  that  the  presumption  of  the 
legality  of  the  vote  is  overcome  by  proof  of  the 
failure  to  comply  with  the  law  before  voting, 
but  that  the  vote  may  be  counted  upon  proof 
of  its  legality.  Myers  v.  Moffatt,  2  Bart.  El. 
Cas.  564;  Covode  v.  Foster,  2  Bart.  El.  Cas. 
600;  Findley  v.  Bisbee,  1  Ellsw.  El.  Cas.  94. 

Where,  however,  the  votes  have  been  refused 
because  the  requisite  proof  was  not  offered  at 
the  time  the  votes  were  tendered,  they  cannot 
be  counted  by  showing  at  the  trial  that  the 
persons  were  legal  voters.  McLean  v.  Broad- 
head,  48  Cong.  H.  Rep.  2613. 

2.  Negative  Testimony  of  Persons  Acquainted  in 
District.  —  Testimony  has  been  admitted  that  a 
person  had  canvassed  the  district,  and  failed 


to  find  one  hundred  and  nine  names  out  of 
three  hundred  and  eighty-nine  on  the  poll 
book.  Dodge  v.  Brooks,  2  Bart.  El.  Cas.  78. 
And  also  to  show  that  persons  whose  names 
were  on  the  poll  book  had  never  voted  in  the 
precinct  before  and  were  strangers  to  the 
older  residents  of  the  district  and  to  persons 
who  had  acted  as  officers  of  election  for  many 
years;  that  they  had  no  place  of  business 
there,  and  were  not  found  by  the  census 
takers  a  short  time  afterward;  and  the  census 
reports  of  a  city  census  taken  a  few  days  after 
election,  which  were  on  file  in  the  city 
archives,  were  held  to  be  competent  to  prove 
that  persons  whose  names  were  on  the  poll 
lists  were  not  residents  of  the  district.  Blair 
v.  Barrett,  1  Bart.  El.  Cas.  313. 

Testimony  with  regard  to  the  registration 
and  poll  lists  of  previous  and  subsequent  elec- 
tions, as  well  as  testimony  by  old  residents 
that  some  of  the  persons  whose  names  appear 
on  the  returns  of  a  contested  election  were 
unknown  to  them,  may  be  received  in  evidence 
for  what  it  is  worth,  as  tending  to  establish 
illegal  voting;  but  such  testimony  is  not  very 
satisfactory  nor  reliable,  and  is  of  much  less 
weight  and  force  in  a  new  country,  where  a 
large  immigration  is  pouring  in  and  where 
there  is  a  shifting  and  unsettled  population, 
than  in  an  older  portion  of  the  country  which 
is  more  settled,  and  where  the  population  is 
more  stable.  Tarbox  v.  Sughrue,  36  Kan.  225. 
See  also  Boyer  v.  Teague,  106  N.  Car.  576,  19 
Am.  St.  Rep.  547. 

Sufficiency  of  Such  Proof.  —  Though  the  non- 
residence  of  a  voter  may  be  shown  by  testi- 
mony of  persons  who  are  acquainted  in  the 
precinct,  where  the  district  is  large  the  testi- 
mony of  more  than  one  witness  should  be  re- 
quired in  order  to  reject  the  vote.  Letcher  v. 
Moore,  CI.  &  H.  El.  Cas.  749;  Todd  v.  Cass 
County,  31  Neb.  150. 

Preceding  Lists.  —  The  assessor's  return  of 
male  residents  of  a  ownship  on  March  1,  1887, 
contained  four  hundred  and  seventeen  names; 
the  poll  book  of  a  special  railroad  election  on 
July  9  showed  six  hundred  and  nine  votes 
cast,  and  at  the  general  election  in  November 
of  the  same  year  six  hundred  and  twelve  votes 
were  polled.  It  appeared  that  two  hundred 
and  twenty-two  names  were  on  the  poll  book 
of  November  not  found  on  that  of  the  July 
election,' and  two  hundred  and  nineteen  on  the 
July  list  not  on  that  of  November,  and  two 
hundred  and  sixty-one  names  appeared  on  the 
November  poll  book  not  found  on  the  assess- 
or's roll.  This  evidence  was  supplemented 
by  the  testimony  of  the  old  settlers  of  the 
township  that  they  did  not  know  of  a  large 
n amber  of  persons  whose  names  appeared  on 
the  poll  books  of  the  general  election.  No 
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Testimony  of  Voters  as  to  Their  Own  Disqualification.  —  And,  of  course,  voters  may 
testify  as  to  their  own  disqualification.1 

Declarations  of  Voter  as  to  Disqualification.  —  In  England  the  weight  of  authority 
has  been  in  favor  of  receiving  the  declarations  of  voters  against  their  right  to 
vote,  although  the  earlier  cases  were  in  conflict.2  In  the  United  States  the 
congressional  cases  are  somewhat  in  conflict,  although  the  weight  of  authority 
seems  to  be  in  favor  of  admitting  the  declaration ; 3  and  in  the  courts  the 
authorities  are  also  in  conflict.4 


evidence  was  offered  to  show  why  there  was 
so  great  and  rapid  a  change  of  the  voting 
population.  It  was  held  that  the  evidence 
was  sufficient  to  sustain  a  finding  of  malcon- 
duct  of  the  judges  of  election  and  a  judgment 
rejecting  the  returns  from  the  township. 
Blue  v.  Peter,  40  Kan.  701.  See  also  Tarbox 
v.  Sughrue,  36  Kan.  225;  Todd  v.  Cass 
County,  31  Neb.  150. 

Registration  from  Buildings  Not  in  Existence 
or  Unoccupied.  —  The  votes  of  persons  were  re- 
jected, in  one  case,  upon  proof  that  there  were 
no  buildings  upon  the  lots  given  on  the  regis- 
ter as  their  residence,  or  that  the  buildings 
were  unoccupied,  and  also  that  the  names 
were  those  of  former  residents  of  the  precinct 
who  had  died  or  removed.  Le  Moyne  v.  Far- 
well,  Smith  El.  Cas.  406. 

Muster  Rolls  of  companies  made  at  or  near 
the  time  of  the  election  were  admitted  to  show 
whether  persons  who  had  voted  were  mem- 
bers of  the  company;  but  those  made  a  long 
time  before  were  rejected  for  that  purpose,  but 
were  admitted  to  show  the  ages  of  the  per- 
sons who  had  voted.  Knox  v.  Blair,  1  Bart. 
El.  Cas.  521. 

1.  Crabb  v.  Orth,  133  Ind.  11.'  See  snpra, 
this  section.  Who  May  and  Must  Testify. 

2.  Declarations  of  Voters  —  English  Rule.  —  In 
the  Leominister  Case,  2  Peckw.  El,  Cas. 
395,  and  Ipswich  Case,  K.  &  O.  387,  the 
declarations  were  received  in  cases  of  scrutiny. 

In  Shaftesbury's  Case,  2  Doug.  308,  and 
some  of  the  earlier  cases  from  the  Parliament- 
ary Journals,  this  kind  of  evidence  was  re- 
jected; and  in  the  Southampton  Case,  P.  & 
K.  El.  Cas.  223,  where  the  declarations  were 
made  after  the  committee  was  balloted  for, 
and  in  the  Middlesex  Case,  2  Peckw.  El. 
Cas.  141,  where  they  were  made  some  time 
after  the  election,  they  were  rejected. 

Evidence  of  the  declarations  of  a  person 
that  he  was  not  the  person  whose  name  was 
on  the  register  has  been  received  in  cases  of 
personation,  Southampton's  Case,  P.  &  K. 
El.  Cas.  225;  Taunton's  Case,  F.  &  F.  295;  as 
well  as  evidence  of  declarations  of  a  person 
that  he  had  no  freehold,  Yorkshire's  Case,  2 
Doug.  315. 

And  statements  of  voters  that  they  had  been 
bribed  have  also  been  admitted.  Galway's 
Case,  14  L.  T.  N.  S.  810;  Huddcrsfield's  Case, 
14  L.  T.  N.  S.  346;  Bridgenorth's  Case,  2  P. 
R.  &  D.  EI.  Cas.  18;  Chatham's  Case,  2  P.  R. 
&  D.  El.  Cas.  37.  And  in  the  Kidderminster 
Case,  1  P.  R.  &  D.  El.  Cas.  266,  the  declara- 
tions of  the  wife  of  the  voter  that  her  husband 
had  received  money  for  his  vote  were  received. 

3.  Rule  in  Congressional  Cases. —  In  the  case 
of  Letcher  v.  Moore,  I  Cong.  El.  Cas.  715,  the 
committee  unanimously  resolved  that  all  dec- 
larations or  statements  of   voters   after  the 


election,  relating  to  their  right  of  suffrage,  be 
rejected;  but  in  Vallandigham  v.  Campbell,  I 
Bart.  El.  Cas.  233,  and  in  Blair  v.  Barrett,  I 
Bart.  El.  Cas.  313,  the  doctrine  of  the  English 
cases  was  upheld. 

4.  Rule  in  American  Courts.  —  The  courts  of 
Wisconsin  held  that  when  a  person  who  had 
voted  refused  to  testify  as  to  his  qualification, 
his  declaration  that  he  was  not  naturalized 
should  be  admitted.  State  v.  .Olin,  23  Wis. 
309.  And  this  view  was  also  taken  in  People 
v.  Pease,  27  N.  Y.  45. 

In  Griffin  v.  Wall,  32  Ala.  149,  the  courts  re- 
fused to  admit  evidence  of  reputation,  com- 
mon report,  or  the  declaration  of  the  voter  as 
to  where  he  had  lived,  but  admitted  statements 
made  when  starting  upon  a  journey  upon  the 
question  of  intent. 

In  Colorado  the  declarations  of  the  voter  as  to 
his  qualifications  were  rejected.  People  v. 
Grand  County,  7  Colo.  190.  In  Sharp  v.  Mc- 
Intire,  23  Colo.  99,  however,  declarations 
made  by  them  at  the  time  of  voting  were  held 
admissible  as  a  part  of  the  res  gesta. 

And  in  Rucks  v.  Renfrow,  54  Ark.  409,  the 
rule  excluding  the  declaration  of  voters  was 
announced. 

In  Norwood  v.  Kenfield,  30  Cal.  393,  it  was 
held  that  where  a  person  has  offered  evidence 
of  this  character  himself,  and  it  has  been  re- 
ceived, he  cannot  object  to  other  statements  of 
the  same  voter. 

In  Boyer  v.  Teague,  106  N.  Car.  576,  19  Am. 
St.  Rep.  547,  the  rule  was  laid  down  as  fol- 
lows: "  The  rule  as  stated  generally  and,  as 
we  think,  correctly,  by  the  courts  in  this  coun- 
try is  that  after  first  showing  that  a  person 
voted  against  a  contestant,  or  offering  testi- 
mony tending  to  show  that  he  so  voted,  he  is 
considered  a  party  in  interest  as  against  the 
latter,  and  any  declaration  showing  his  want 
of  qualification  to  vote  is  admissible,  like  those 
of  a  party  made  against  his  own  interest. 
But  it  is  held  by  most  of  the  courts  in  the 
United  States  that  such  declarations,  when 
made  some  time  after  the  vote  has  been  cast, 
are  not  competent."  Citing  Beardstown  v. 
Virginia,  76  111.  34,  81  111.  541;  Abbot's  Trial 
Ev.  ■  50;  People  v.  Pease,  27  N.  Y.  45;  Paine 
on  Elections,  §  773;  French  v.  Lighty,  9  Ind. 
478. 

In  Beardstown  v.  Virginia,  76  111.  34,  the 
court  permitted  evidence  to  be  given  of  the 
declarations  of  the  voter  made  at  or  immedi- 
ately after  the  election,  but  rejected  them  when 
made  some  time  afterward. 

In  Krcitz  v.  Bchrensmeyer,  125  111.  141,  8 
Am.  St.  Rep.  349,  declarations  made  after  the 
election  as  to  an  intended  change  of  domicil 
were  held  inadmissible. 

In  Davis  v.  State,  75  Tex.  420,  the  declara- 
tions of  voters  made  on  the  day  of  the  election 
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(d)  Proof  of  How  Voter  Voted.  —  Circumstantial  evidence  to  prove  how  a  person 
whose  name  is  shown  to  be  on  the  poll  book  voted  has  been  continually 
admitted  in  evidence.1 

Right  of  Voter  to  Contradict  Ballot.  —  Though  the  ballot  itself  is  undoubtedly  the 
best  evidence  of  how  a  voter  voted,  yet  the  testimony  of  the  voter  himself  is 
competent  to  prove  this  fact,  where  the  returns  are  impeached,  or  the  poll 
books  and  returns  are  lost.* 

Declaration  of  Voters.  —  The  authorities  are  not  uniform  as  to  whether  declara- 
tions made  after  the  election  by  the  voters,  as  to  how  they  had  voted,  can  be 
admitted.3  But  where  made  at  the  time  of  the  election  they  have  been 
admitted  as  part  of  the  res  gestce.4, 

(6)  Burden  of  Proof  .  —  The  burden  of  proof  is  upon  the  person  asking  that 
returns  should  be  rejected  because  of  irregularities  to  show  that  they  were 
such  as  affected  the  result  or  were  in  disregard  of  mandatory  provisions  of  the 
election ; 5  but  when  the  conduct  of  the  election  officers  has  been  such  as  to 
show  fraud,  or  the  irregularities  have  been  so  great  as  to  destroy  the  credit  of 
the  returns,  the  burden  of  proof  is  cast  upon  the  party  wishing  to  uphold  the 
returns." 


touching  their  places  of  residence,  etc.,  testi- 
fied to  over  objection,  were  held  no  ground  of 
complaint  on  appeal,  where  the  trial  was  be- 
fore the  judge  alone,  and  ^where  legal  testi- 
mony was  produced  as  to  the  facts  of  the 
places  of  residence  of  the  voters  in  question. 

1.  Circumstantial  Evidence  as  to  How  Voter 
Voted.  —  Boyer  v.  Teague,  106  N.  Car.  576, 
19  Am.  St.  Rep.  547;  State  v.  Deniston,  46 
Kan.  359. 

Thus  evidence  of  the  general  reputation  of 
the  politics  of  the  voter  at  the  time  of  the  elec- 
tion; that  one  party  insisted  upon  the  voter's 
right  to  vote,  while  the  other  denied  it;  that 
he  had  received  his  tickets  from  persons  of 
one  party,  and  refused  the  tickets  of  the  other; 
that  he  came  to  the  poll  in  a  carriage  with 
party  emblems  on  it;  and  that  he  was  attended 
by  the  friends  of  one  of  the  candidates,  has 
been  admitted,  and  deemed  to  be  sufficient  to 
prove  the  character  of  the  vote.  New  Jersey's 
Case,  1  Bart.  El.  Cas.  19;  Vallandigham  v. 
Campbell,  1  Bart.  El.  Cas.  233;  Cook  v.  Cutts, 
2  Ellsw.  El.  Cas.  243;  Delano  v.  Morgan,  2 
Bart.  El.  Cas.  168;  Wigginton  v.  Pacheto,  I 
Ellsw.  El.  Cas.  5. 

2.  New  Windsor  Case,  K.  &  O.  El.  Cas. 
173;  Reid  v.  Julian,  2  Bart.  ;E1.  Cas.  822; 
Dixon  v.  Orr,  49  Ark.  238,  4  Am.  St.  Rep.  42; 
Kreitz  v.  Behrensmeyer,  125  111.  141,  8  Am.  St. 
Rep.  349;  Behrensmeyer  v.  Kreitz,  135  111. 
591,  distinguishing  Beardstown  v.  Virginia,  76 
HI.  34- 

In  Freeman  v.  Lazarus,  61  Ark.  247,  it  was 
held  that  where  it  is  shown  that  the  ballot  was 
prepared  for  the  voter  by  but  one  judge,  in- 
stead of  by  two  as  required  by  statute,  he 
may  contradict  his  ballot  and  testify  for  whom 
he  voted. 

3.  In  Canada  such  statements  were  held  not 
to  be  admissible.  Re  Lincoln  Election  Peti- 
tion, 4  Ont.  App.  206. 

In  Wisconsin,  where  persons  refused  to  tes- 
tify for  whom  they  voted,  their  declarations 
were  admitted.    State  v.  Olin,  23  Wis.  319. 

In  the  earlier  congressional  cases  of  Val- 
landigham v.  Campbell,  1  Bart.  El.  Cas.  233; 
New  Jersey's  Case,  I  Bart.  El.  Cas.  19,  and 
Delano  v.  Morgan,  2  Bart.  El.  Cas.  168,  fol- 


lowing them,  the  testimony  was  received;  and 
in  Cessna  v.  Myers,  Smith  El.  Cas.  60,  where 
the  evidence  was  clear,  and  it  was  shown 
by  other  evidence  that  the  voter  had  voted, 
the  declarations  were  received,  although  the 
author  of  the  report  strongly  assailed  the 
principle  involved  in  the  admission  of  such 
evidence. 

In  Newland  v.  Graham,  1  Bart.  El.  Cas. 
5,  and  in  the  later  cases  of  Cook  v.  Cutts, 
2  Ellsw.  El.  Cas.  243;  Garrison  v.  Mayo, 
48  Cong.  H.  R.  954;  Wallace  v.  McKinley, 
48  Cong.  H.  R.  1548,  the  committees  have  re- 
fused to  receive  such  evidence,  as  they  did 
also  in  the  case  of  Dodge  v.  Brooks,  2  Bart. 
El.  Cas.  78,  where  the  declarations  were  made 
several  months  after  the  election. 

And  in  Lauer  v.  Estes,  120  Cal.  652,  the 
court  made  a  similar  holding. 

4.  Patton  v.  Coates,  41  Ark.  ill. 
Statements  made  by  a  person  that  he  was  a 

Republican,  and  was  inquiring  for  a  Republi- 
can ticket  at  the  election,  were  admitted  to 
show  how  he  had  voted.  Wigginton  v.  Pa- 
cheto, 1  Ellsw.  El.  Cas.  5. 

Where  the  votes  of  a  number  of  persons  had 
been  rejected  by  the  judges  of  election,  and 
they  immediately  made  affidavits  in  which 
they  swore  they  tendered  the  votes  attached, 
and  deposited  the  affidavits  with  the  United 
States  supervisor  of  election  stationed  at  the 
polls,  and  declared  they  offered  to  vote,  the 
affidavits  were  received,  and  the  ballots 
counted,  upon  proof  that  the  parties  were 
legal  voters,  upon  the  ground  that  such  acts 
and  declarations  were  a  part  of  the  res  gesta. 
Bell  v.  Snyder,  Smith  El.  Cas.  247. 

5.  Burden  of  Proof.  —  Whipley  v.  McKune,  12 
Cal.  352;  Price  v.  Archuleta,  17  Colo.  288; 
Taylor  v.  Taylor,  10  Minn.  107;  Pradat  v. 
Ramsey,  47  Miss.  24;  Lloyd  v.  Sullivan,  g 
Mont.  577. 

6.  Thompson  v.  Ewing,  I  Brews.  (Pa.)  67; 
Matter  of  Contested  Election,  2  Phila.  (Pa.) 
320,  14  Leg.  Int.  (Pa.)  244;  Myers  v.  Moffatt, 
2  Bart.  El.  Cas.  560. 

In  Matter  of  Duffy,  4  Brews.  (Pa.)  531,  and 
Matter  of  Contested  Election,  10  Phila.  (Pa.) 
579,  31  Leg.  Int.  (Pa.)  300,  it  was  held  that 
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In  Quo  Warranto  proceedings  to  contest  an  election,  where  a  party  has  a  regu- 
lar certificate,  the  burden  of  proof  is  on  the  state  to  show  that  the  respondent 
was  not  elected.1 

4.  Evidence  of  Mistake  in  Depositing  or  Counting  Ballots.  —  Where  different 
ballot  boxes  are  used  for  the  ballots  for  different  offices,  and  a  ballot  is  found 
in  the  wrong  box,  evidence  of  the  facts  and  circumstances  surrounding  the 
transaction  is  admissible  to  show  the  intention  of  the  voter;  and  when  that 
can  be  shown  with  reasonable  certainty,  the  vote  should  be  counted  for  the 
office  for  which  the  voter  intended  to  cast  it.2  Evidence  of  the  election  officers 
is  admissible  to  show  that  they  made  a  mistake  in  counting  the  votes.3 

5.  Proof  of  Naturalization.  —  It  was  held  in  the  House  of  Representatives, 
that  where  no  record  was  kept  of  the  naturalization  of  parties  by  the  court, 
and  the  certificate  was  lost,  parol  testimony  was  competent  to  show  the  fact  of 
naturalization.4  Where  a  certificate  of  naturalization  is  granted  by  a  court  of 
competent  jurisdiction,  evidence  is  not  admissible  to  show  that  it  was  improp- 
er!/granted,  or  was  obtained  by  false  and  perjured  testimony.5  But  proof 
ma>  be  offered  to  show  that  it  was  issued  by  the  clerk  in  the  absence  of  the 
judge.6 

6.  Evidence  to  Explain  Ambiguous  Ballots.  —  The  evidence  of  surrounding 
circumstances  may  be  given  to  explain  ambiguities  in  the  ballots,7  but  the 
weight  of  authority  is  in  favor  of  the  idea  that  the  voter  cannot  be  permitted 
to  testify  for  whom  he  intended  to  vote.8  Evidence  may  be  received  to  show 
who  were  the  candidates  nominated  by  the  different  parties,  and  that  only  two 
persons  were  candidates  for  the  office;  and  where  a  ballot  is  printed,  it  may 
foe  shown  how  the  mistake  occurred ;  and  any  other  fact  or  circumstance  con- 
nected with  the  case,  which  will  show  for  whom  the  ballot  was  intended,  may 
be  given.9 


where  legal  and  illegal  votes  had  been  counted 
indiscriminately,  the  party  for  whose  benefit 
the  majority  in  such  districts  was  declared 
would  be  required  to  lift  the  curse  which 
the  law  imposed  on  the  illegal  ballots,  or 
that  they  should  be  deducted  from  his  count. 
This  rule,  however,  should  not  be  enforced 
where  the  election  officers  are  of  the  opposite 
party  from  the  majority  candidate,  and  where 
they  connive  at  the  frauds. 

1.  People  v.  Lacoste,  37  N.  Y.  192. 

2.  People  v.  Bates,  11  Mich.  362,  83  Am. 
Dec.  745. 

In  one  or  two  early  congressional  cases, 
however,  the  committees  decided  that  the 
action  of  the  election  officers  should  govern. 
Washburn  v.  Ripley,  CI.  &  H.  El.  Cas.  679, 
where  the  officers  counted  for  member  of  Con- 
gress a  vote  placed  in  the  congressional  box  by 
mistake  by  the  voter  himself:  and  Nevvland  v. 
Graham,  1  Bart.  El.  Cas.  5,  where  they  counted 
for  representatives  votes  which  had  been 
•deposited  in  the  other  boxes  by  their  own 
mistake.  See  supra,  this  title,  Illegality  and 
Irregularities — Ballots  in  the  Wrong  Box. 

3.  Adams  v.  Wilson,  CI.  &  H.  Ell  Cas.  375. 
In  one  case,  where  two  ballots  found  together 

had  been  rejected  as  a  fraudulent  double  bal- 
lot, the  testimony  of  the  officers  was  admitted 
to  show  that,  after  these  ballots  were  rejected, 
the  number  in  the  box  was  two  less  than  the 
number  of  names  on  the  voting  list;  and  the 
testimony  of  the  bystanders  was  admitted  to 
show  that,  in  their  judgment,  the  ballots  had 
not  been  cast  together.  Reed  v.  Corden,  CI. 
&.  II.  EI.  Cas.  353. 

4.  Lowry  v.  White,  50  Cong.  II.  R.  163. 


In  this  case,  which  turned  upon  the  eligibility 
of  the  sitting  member,  the  majority  report  held 
that  this  fact  could  not  be  proved  by  parol  evi- 
dence; but  the  minority  report  was  adopted 
by  a  decided  majority. 

The  applicant  need  not  see  that  the  proceed- 
ings were  recorded.  In  re  Coleman,  15 
Blatchf.  (U.  S.)  406. 

While  the  certificate  of  naturalization  of 
one's  parent  is  the  best  evidence,  other  evi- 
dence may  be  used  when  this  cannot  be  ob- 
tained. People  v.  McNally,  59  How.  Pr.  (N. 
Y.  Supreme  Ct.)  500. 

5.  Wigginton  v.  Pacheto,  1  Ellsw.  *E1.  Cas. 
16;  People  v.  Pease,  30  Barb.  (N.  Y.)  588. 

6.  Van  Wyck  v.  Greene,  2  Bart. El.  Cas.  631. 

7.  Explaining  Ambiguous  Ballots.  —  State  v. 
Griffey,  5  Neb.  161;  Mcriam  v.  Batchelder,  L. 
&  R.  (Mass.  El.  Cas.)  294. 

8.  Testimony  of  Voter  as  to  His  Intention.  — 
Atty.-Gen.  v.  Ely,  4  Wis.  429;  People  v.  Sax- 
ton,  22  N.  Y.  309,  78  Am.  Dec.  191.  But  in 
People  v.  Seaman,  5  Den.  (N.  Y.)  409,  and 
People  v.  Ferguson,  8  Cow.  (N.  Y.)  102,  this 
was  permitted.  And  also  where  the  ambiguity 
was  a  patent  one,  testimony  of  this  kind  was 
received.    McKinnon  v.  People  110  111.  305. 

In  Anderson  v.  Winfree,  85  Ky.  597,  it  was 
held  that  where  the  voter  casts  his  vote  by 
a  secret  ballot  which  is  fatally  defective,  he 
ought  not  to  be  permitted  to  testify  that  he 
voted  the  particular  ballot  and  intended  it  for 
a  particular  candidate. 

9.  Lee  v.  Raincy,  Smith  El.  Cas.  5P9;  Stro- 
bach  v.  Herbert,  2  Ellsw.  El.  Cas.  5;  Behrens- 
meycr  v.  Krcitz,  135  111.  591;  Wright  71. 
Hooper,  L.  &  R.  (Mass.  El.  Cas.)  100;  Lank- 
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7.  Proof  of  Mistake.  —  Ordinarily  the  mistake  of  the  officers  of  election  or 
of  the  canvassers  can  be  corrected,  and  proof  is  admissible  to  show  such  mis- 
takes; but  it  seems  that  the  record  of  a  legislative  body  or  a  judicial  record 
imports  absolute  verity,  and  that  the  court  will  not  permit  evidence  of  such  a 


mistake  to  be  given. 


8.  Best  Evidence  Required.  —  The  general  rule  that  the  best  evidence  that 
can  be  obtained  should  be  required  is  applicable  to  election  cases,2  though 
perhaps  it  is  not  so  strongly  insisted  upon  by  election  committees  as  by  the 
courts.  Where  the  proof  is  a  matter  of  record,  parol  evidence  is  not  admis- 
sible unless  the  record  evidence  is  lost  or  destroyed.3 


ford  v,  Gebhart,  130  Mo.  621;  Davis  v.  Harper, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  788. 

Evidence  has  been  admitted,  where  there 
was  an  ambiguity  in  the  name  of  the  candi- 
date, to  show  whether  any  other  persons  of 
the  name  resided  in  the  district,  and,  if  so, 
whether  they  were  eligible,  or  had  been  named 
for  the  office,  State  v.  Gates,  43  Conn.  533; 
Chapin  v.  Snow,  L.  &  R.  (Mass.  El.  Cas.)  96; 
McKinnon  vt.  People,  110  111.  305;  and  also 
that  a  candidate  generally  signs  his  name  by 
his  initials,  or  was  known  by  them,  People  v. 
Ferguson,  8  Cow.  (N.  Y.)  102;  McKenzie  v. 
Braxton,  Smith  El.  Cas.  19;  or  that  he  was 
known  by  a  title,  such  as  major,  Wallace  v. 
McKinley,  48  Cong.  H.  Rep.  1548. 

Evidence  that  only  two  persons  were  candi- 
dates for  a  certain  office  has  been  held  sufficient 
to  show  that  ballots,  varying  considerably 
from  the  correct  name,  were  intended  for  one 
of  the  candidates.  Clark  v,  Robinson,  88  111. 
498.  But  in  Minnesota  a  stricter  rule  prevails; 
and  it  was  held  that  the  vote  might  be  counted 
where  the  name  was  abbreviated,  only  where 
evidence  was  introduced  showing  that  the  can- 
didate was  known  by  the  abbreviation.  New- 
ton v.  Newell,  26  Minn.  529.  And  the  rule  in 
Michigan  will  not  permit  the  introduction  of 
any  evidence  outside  of  ihe  ballot.  People  v. 
Tisdale,  1  Dougl.  (Mich.)  65;  People  v.  Hig- 
gins,  3  Mich.  233;  People  v.  Cicott,  16  Mich. 
283,  97  Am.  Dec.  141 ;  People  v.  McNeal,  63 
Mich.  294. 

Where  the  ballot  does  not  show  for  what 
office  the  name  is  meant,  it  has  been  held  that 
it  is  not  competent  to  show  by  the  voter  for 
which  one  it  was  intended.  Wigginton  v. 
Pacheto,  1  Ellsw.  El.  Cas.  5;  Clark  v,  Robin- 
son, 88  111.  498. 

But  where  the  name  of  the  office  is  correctly 
given,  but  it  is  ambiguous  because  there  is 
another  office  to  which  the  description  is  also 
applicable,  the  fact  that  the  person  voted  for 
is  a  candidate  for  only  one  of  the  offices,  or 
that  the  voters  of  the  precinct  had  the  right  to 
vote  for  but  one,  may  be  shown  to  explain  the 
ambiguity.  Boynton  v.  Loring,  t  Ellsw.  El. 
Cas.  346;  State  v.  Goldthwaite,  16  Wis.  146. 

In  one  congressional  case,  Campbell  v. 
Morey,  48  Cong.  H.  R.  1845,  the  name  of  a 
candidate  for  sheriff  was  written  under  the 
printed  name  of  the  contestant;  but  the  ballot 
was  counted  for  the  contestant,  and  not  re- 
jected as  double.  This  was  contrary  to  the 
general  line  of  decisions,  and  could  be  upheld 
only  by  proof  of  the  fact  that  the  candidate 
for  sheriff  named  was  intended  to  be  placed 
under  that  office. 

Where  a  paster  for  the  office  above  that  of 


representative  wholly  or  partially  obliterated 
the  title  of  that  office,  it  was  held  that  it  was 
not  to  be  inferred  that  the  voter  did  not  intend 
to  vote  for  representative,  and  that  the  vote 
should  be  counted  for  that  office.  Chappel)'.  v. 
Prince,  Mass.  El.  Cas.  396.  But  wrier  the 
paster  for  the  name  of  the  candidate  for  s-  .iator 
was  pasted  over  the  name  of  a  candidate  for 
another  office,  leaving  the  name  of  the  regular 
candidate  for  senator  still  on  the  ticket,  it  was 
held  that  the  paster  should  have  no  effect  upon 
that  office.  Clark  v.  Salmon,  L.  &  R.  (Mass. 
El.  Cas.)  191. 

When  there  are  several  persons  of  the  same 
name  in  the  district,  all  of  whom  are  eligible 
to  election  to  the  office,  and  one  of  them  is  an- 
nounced as  a  candidate,  all  ballots  for  that 
name  will  be  presumed  to  be  intended  for  the 
person  who  is  announced  as  the  candidate. 
Macomber  v.  Fish,  L.  &  R.  (Mass.  El.  Cas.) 
311. 

1.  Thus  in  quo  warranto  case  against  a  per- 
son claiming  an  office,  the  journals  of  the 
Senate  of  Ohio  showed  that  Lemuel  Moffitt 
had  been  voted  for  by  that  body,  and  the 
House  journal  showed  the  election  of  Samuel 
Moffitt;  and  it  was  held  that  no  evidence  could 
be  received  to  show  that  there  was  a  mistake 
in  the  name.    State  v.  Moffitt,  5  Ohio  358. 

In  the  same  state,  where  it  was  sought  to 
correct  the  date  of  a  certificate  of  a  canvassing 
board,  the  court  refused  to  admit  the  evidence 
in  the  absence  of  a  charge  of  fraud,  upon  the 
ground  that,  being  of  a  public  nature,  the  date 
could  not  be  impeached  without  proof  of  fraud. 
Taylor  v.  Wallace,  31  Ohio  St.  151. 

In  Broaddus  v.  Mason,  95  Ky.  421,  evidence 
to  show  that  the  election  officers  made  a  mis- 
take in  adding  the  votes  after  counting  them 
was  held  admissible. 

2.  Best  Evidence  Required.  —  Sinks  : .  Reese, 
19  Ohio  St.  306,  2  Am.  Rep.  397. 

In  Hunnicutt  v.  State,  75  Tex.  233,  it  was 
held  that  the  ballot  box,  if  it  has  not  been  tam- 
pered with,  is  the  best  evidence  of  whether 
certain  persons  voted,  and  therefore  if  the 
defendant  has  objected  to  the  admission  of  the 
ballot  box  in  evidence,  he  cannot  object  that 
testimony  that  a  witness  saw  certain  persons 
vote  was  excluded. 

3.  Proof  of  Matter  of  Record.  —  Thus  it  has 
been  held  that  a  record  of  a  township  meeting, 
or  a  certified  copy  thereof,  if  obtainable,  was  the 
only  admissible  evidence  to  show  the  election 
of  a  town  officer,  Pricket's  Case,  20  N.  J.  L. 
134;  and  that  a  list  of  voters,  if  in  existence, 
must  be  produced  to  prove  that  the  person's 
name  was  on  it,  Harris  v.  Whitcomb,  4  Gray 
(Mass.)  433.    And  where  a  person's  right  to 
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9.  Hearsay  Evidence.  —  Hearsay  evidence,  public  rumors,  and  vague  esti- 
mates of  numbers  will  be  rejected.1 

Evidence  of  intimidation.  —  Hearsay  evidence,  common  rumor,  or  newspaper 
reports  are  not  sufficient  to  prove  either  that  outrages  have  been  committed, 
or  number  of  voters  intimidated;  but  these  facts  must  be  proved  by  competent 
evidence,  in  order  to  affect  the  result  of  the  election.2 

Evidence  of  Bribery.  —  In  the  parliamentary  and  congressional  cases,  there 
seems  to  be  a  departure  from  the  rule  against  the  admission  of  hearsay  evi- 
dence ;  and  declarations  of  voters  and  members  of  theii  families  have  been 
received,  though  the  practice  before  the  parliamentary  committees  as  to  the 
admission  of  such  evidence  is  not  uniform.3 


vote  depended  upon  a  change  in  the  bounda- 
ries of  a  town,  it  was  held  that  the  record,  if 
not  lost,  was  the  only  competent  evidence. 
Clark  v.  Robinson,  88  111.  498. 

The  record  of  conviction  is  the  best  and  only 
evidence  upon  which  to  reject  the  vote  of  a 
convict.    Lowe  v.  Wheeler,  2  Ellsw.  El.  Cas.  76. 

But  where  the  record  is  not  definite,  parol 
evidence  may  be  admitted  to  supplement  it. 
Preston  v.  Culbertson,  58  Cal.  198. 

The  fact  that  a  record  is  not  properly 
authenticated  will  not  be  sufficient  to  defeat 
an  election,  but  parol  evidence  may  be  admit- 
ted. State  v.  Ferguson,  31  N.  J.  L.  107.  And 
evidence  that  a  person  was  acting  as  a  public 
officer  is  admissible,  and  is  prima  facie  evi- 
dence that  he  was  duly  elected  and  qualified. 
Bryan  v.  Walton,  14  Ga.  185;  Hollister  v.  Hol- 
lister,  35  Conn.  247;  Willis  v.  Sproule,  13  Kan. 
257;  Druse  v.  Wheeler,  22  Mich.  439. 

When  there  is  written  evidence  of  an  ap- 
pointment, acceptance,  and  qualification  of  an 
officer,  he  will  not  be  permitted  to  show  by 
parol  that  he  was  not  such  officer  by  contra- 
dicting the  record.  Crawford  v.  Dunbar,  52 
Cal.  36. 

Contents  of  printed  notices,  not  records,  dis- 
tributed at  an  election,  were  allowed  to  be 
proved  by  a  copy  of  the  same  printed  impres- 
sion. Wakefield's  Case,  Bar.  &  Aust.  El.  Cas. 
307.  And  inscriptions  on  flags  paraded  at 
public  meetings,  and  the  contents  of  resolu- 
tions publicly  read  at  such  meetings,  can  be 
proved  by  parol.  Rex  v.  Hunt,  3  B.  &  Aid. 
566,  5  E.  C.  L.  377. 

1.  Hearsay,  Rumors,  etc.  —  Thus  evidence 
of  a  political  census  offered  to  prove  fraud 
has  been  rejected.  Ingersoll  v.  Naylor,  I 
Bart.  El.  Cas.  33.  And  estimates  of  the  num- 
ber of  voters  prevented  from  voting,  made  by 
guessing  at  the  size  of  the  crowd,  were  held 
too  vague.  Norris  v.  Handley,  Smith  El. 
Cas.  74.  And  the  proof  of  the  existence  of 
rumors  was  rejected  upon  the  ground  that  it 
was  the  truth  of  the  rumors,  and  not  their 
existence,  that  must  be  shown.  Duffy  v. 
Mason,  I  Ellsw.  El.  Cas.  291. 

In  Blue  v.  Peter,  40  Kan.  701,  it  was  held 
that  evidence  of  what  others  said  to  the  wit- 
nesses after  election,  of  what  they  did  at  and 
before  the  election,  was  hearsay  and  inadmis- 
sible. 

In  Merrell  v.  Whitmire,  110  N.  Car.  367, 
there  was  evidence  tending  to  show  that  the 
returns  from  one  voting  place  had  been  altered 
surreptitiously  by  a  friend  and  partisan  of  the 
defendant.  It  was  held  that  the  declaration  of 
such  partisan,  not  made  in  the  presence  of  the 
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defendant,  was  not  competent,  he  not  having 
been  examined  as  a  witness. 

In  Little  v.  State,  75  Tex.  616,  conversations 
between  witnesses,  who  challenged  certain 
voters,  and  the  officer  of  election  were  held 
admissible,  as  part  of  the  res  °estce,  to  show  the 
manner  in  which  the  officer  treated  objections. 

2.  Evidence  of  Intimidation.  —  Thus,  in  the 
case  of  Anderson  v.  Reed,  6  Cong.  El.  Cas. 
286,  the  committee  reported :  "  Third,  as  to  the 
charge  of  intimidation,  the  evidence  falls  far 
short  of  substantiating  the  charge.  It  consists 
merely  of  hearsay  and  rumors,  and  does  not 
disclose  a  single  incident  of  violence,  or  even 
threatened  violence.  A  common  report  '  that 
men  would  lose  their  job,  if  they  did  not  vote 
as  their  superiors  directed,'  hardly  constitutes 
an  overthrow  of  men's  wills  and  determina- 
tions, such  as  can  be  taken  notice  of  by  the 
law." 

In  the  case  of  Duffy  v.  Mason,  1  Ellsw.  El. 
Cas.  361,  it  was  held  that  the  proof  that  rumors 
existed  that  persons  friendly  to  the  contestee 
improperly  influenced  their  employees  to  vote 
for  him  was  incompetent,  and  must  be  rejected 
as  hearsay;  that  the  truth  of  the  rumors,  and 
not  their  mere  existence,  must  be  established. 

In  the  case  of  White  v.  Davis,  2  Cong.  El. 
Cas.  265,  the  contestant  offered  in  evidence 
lists  of  persons  whom  the  parties  making  had 
seen,  and  who  claimed  to  have  been  intimi- 
dated, or  whom  they  heard  from  others  had 
been  intimidated;  and,  although  the  commit- 
tee held  that  this  was  sufficient,  their  report 
was  tabled.  And  in  the  case  of  Donnelly  v. 
Washburn,  5  Cong.  El.  Cas.  454,  where  the 
committee  reported  that  the  testimony  of  a 
person  showed  that  railroad  hands  told  him 
they  were  compelled  to  vote  the  way  their 
boss  told  them  to,  that  they  had  to  vote  the 
ticket  of  their  own  boss,  the  House  refused 
to  act  on  their  testimony. 

In  the  case  of  Norris  v.  Handley,  Smith  El. 
Cas.  75,  where  the  only  testimony  of  intimida- 
tion was  that  the  witnesses  had  heard  others 
say  that  they  were  intimidated,  the  committee 
held  that  such  testimony  was  insufficient  of 
itself  to  establish  the  fact  of  intimidation,  and 
that  it  should  at  least  be  corroborated  by  other 
facts,  such  as  the  unexplained  failure  of  large 
numbers  to  vote.  And  see  Niblack  v.  Walls, 
Smith  El.  Cas.  101. 

3.  General  Evidence  of  Corrupt  Practices.  — 
Lancaster's  Case,  14  L.  T.  N.  S.  274. 

Declarations  of  a  Voter  as  he  was  coming 
out  of  the  house  of  a  candidate,  that  he  had 
received  money,  were  admitted.  Galway's 
Case,  14  L.  T.  N.  S.  810. 
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10.  Matters  of  Opinion.  —  Unless  the  question  is  one  calling  for  expert  tes- 
timony, the  opinion  of  witnesses  should  not  be  admitted  to  determine  the 
issues  in  a  case.1 

In  the  following  cases  declarations  of  voters 
or  members  of  their  families  were  received: 
Huddersfield's  Case,  14  L.  T.  N.  S.  346; 
Shaftesbury's  Case,  2  Doug.  El.  Cas.  310; 
Lyme  Regis's  Case,  1  P.  R.  &  D.  El  Cas. 
32:  Great  Marlow,  1  P.  R.  &  D.  El.  Cas.  16; 
Bridgenorth's  Case,  2  P.  R.  &  D.  El.  Cas.  16; 
Kidderminster's  Case,  I  P.  R.  &  D.  El.  Cas. 
266;  Taunton's  Case,  2  P.  R.  &  D.  El.  Cas. 
274;  Sudbury's  Case,  Bar.  &  Aust.  El.  Cas. 
24Q. 

And  in  the  following  cases  such  declarations 
were  rejected:  Shaftesbury's  Case,  3  Lud.  El. 
Cas.  116;  Guilford's  Case,  2  P.  R.  &  D.  El. 
Cas.  in;  Wigton  Burghs's  Case,  2  P.  R.  &  D. 
El.  Cas.  137. 

In  the  Ilchester  Case,  3  Doug.  359,  and  the 
Worcester  Case,  3  Doug.  277,  it  was  said  that 
the  declarations  of  the  voters  made  to  others 
could  be  used  against  themselves,  but  not 
against  a  third  party.  But  where  evidence 
was  offered  to  show  that  a  person  had  told  the 
witness  that  he  had  been  authorized  by  a  can- 
didate to  offer  him  a  reward,  it  was  rejected. 
Dumferling's  Case,  1  Peckw.  El.  Cas.  6. 

Declaration  of  Voter's  Wife. —  In  one  case  it 
was  stated  that  the  declaration  of  the  wife  of  a 
voter  who  was  alleged  to  have  been  bribed 
was  received.  Kidderminster's  Case,  I  P.  R. 
&  D.  El.  Cas.  266. 

Circulation  of  Rumor  Affecting  Voters  —  In 
the  congressional  case  of  Bromberg  v. 
Harralson,  Smith  EI.  Cas.  362,  there  had  been 
one  and  a  half  casks  of  bacon  sent  by  the  gov- 
ernment to  be  distributed  among  the  sufferers 
from  the  overflow  of  the  Tombigbee  river. 
Evidence  was  received  to  show  that  reports 
had  been  circulated  among  the  colored  people 
that  in  order  to  obtain  the  bacon  they  would 
be  required  to  vote  the  Republican  ticket;  and 
that  if  they  received  any  of  the  bacon  and  did 
not  vote  that  ticket,  they  would  lose  their  legal 
right;  and  that  the  Republican  leaders  did  not 
make  any  effort  to  correct  the  reports.  No 
evidence  was  offered  to  connect  the  contestee 
with  these  reports,  but  the  committee  reported 
that  in  their  judgment  the  votes  so  obtained 
should  be  rejected,  but  that  their  number  was 
not  great  enough  to  affect  the  general  result. 

Employment  of  Voters  —  Rumor  as  to  Reason 
—  Burden  of  Proof.  —  In  the  case  of  Abbott 
v.  Frost.  Smith  El.  Cas.  611,  proof  of  the 
common  talk  and  understanding  as  to  the 
reason  for  the  employment  of  men,  and  of 
the  rumors  in  the  newspapers  upon  the 
subject,  was  admitted,  and  proofs  of  the 
statements  of  parties  as  to  the  reason  of 
their  employment  were  also  received.  The 
general  rules  as  to  the  burden  of  proof  were 
also  reversed  in  this  case.  There  was  no  evi- 
dence offered  to  show  that  any  of  the  persons 
alleged  to  have  been  bribed  voted  for  the  sit- 
ting member,  or  that  they  voted  at  all;  but 
the  committee  laid  down  the  following  declara- 
tion as  a  rule  of  law:  "  If  the  giving  of  em- 
ployment to  the  voters,  immediately  prior  to 
the  election,  was  for  the  purpose  of  inducing 
them  to  vote  for  the  contestee,  and  such  object 
was  in  any  manner  made  known  to  the  voter, 


and  he  accepted  or  continued  in  such  employ- 
ment, after  obtaining  such  information,  he 
thereby  becomes  a  party  to  the  transaction, 
accepted  its  terms,  and  the  onus  of  showing 
that  he  did  not  carry  it  out  in  good  faith  is  on 
the  contestee.  If  it  be  shown  that  an  elector 
enters  into  an  agreement  or  understanding, 
direct  or  indirect,  for  a  consideration  to  vote  a 
specified  party's  ticket,  or  for  a  particular  can- 
didate, it  is  fair  to  presume  that  he  casts  his 
ballot  in  accordance  to  such  agreement  or  un- 
derstanding; and  unless  the  contrary  is  made 
to  appear,  such  presumption  becomes  conclu- 
sive." 

In  the  case  of  Piatt  v.  Good,  Smith  El.  Cas. 
679,  the  same  doctrine  was  announced.  The 
committee  said:  "  The  testimony  shows  that 
just  previous  to  this  election,  in  1874,  the 
force  of  this  navy  yard  [Portsmouth,  Va.]  was 
increased  from  nine  hundred  to  fourteen  hun- 
dred men;  that  such  new  employees  were 
generally  introduced  by  the  executive  commit- 
tee of  contestant's  party;  that  it  was  generally 
understood  that  they  would  be  expected  to  vote 
the  Republican  ticket.  The  giving  and  ac- 
ceptance of  such  employment  upon  the  terms 
and  conditions  stated  constitute  bribery  in  law. 
The  onus  of  proving  that  such  persons  did  not 
carry  out  in  good  faith  the  agreement  made 
rests  upon  the  contestant.  The  presumption 
is  that  the  voter  complied  with  the  obligation 
and  executed  his  contract  by  giving  his  votes 
as  he  promised,  and  in  the  absence  of  proof  to 
the  contrary  that  presumption  becomes  con- 
clusive." And  as  it  was  shown  that  most  of 
these  five  hundred  men  resided  in  three  pre- 
cincts which  polled,  in  the  aggregate,  one 
thousand  six  hundred  and  nineteen  votes,  the 
report  rejected  the  whole  returns  of  those  pre- 
cincts, upon  the  ground  that  when  the  record 
showed  that  illegal  votes  had  been  cast,  and 
furnished  no  method  for  their  elimination,  the 
vote  of  the  precinct  should  be  rejected. 

No  such  presumption  had  ever  been  laid 
down  in  any  court,  or  by  any  law  writer. 
The  names  of  the  persons  employed  could  have 
been  proven,  and  the  poll  book  would  have 
shown  how  many  of  them  voted;  and  when 
the  fact  that  the  votes  were  cast  had  been  thus 
shown,  it  might  have  been  presumed  without 
violence  that  their  votes  had  been  influenced 
by  their  employment;  but  the  presumption 
that  the  parties  had  voted,  and  that  their  votes 
were  illegal,  is  not  warranted  by  any  legal 
principle,  and  in  the  next  Congress,  where  it 
was  alleged  that  a  large  number  of  United 
States  deputy  marshals  had  been  appointed  as 
a  bribe  for  their  vote,  the  committee  said:  "  It 
cannot  with  any  strong  reason  be  urged  that 
this  committee  shall  make  an  estimate  from 
conjecture  how  many  votes  they  changed  by 
their  conduct,  nor  would  it  be  safe  or  war- 
ranted in  assuming  that  the  parties  alleged  to 
have  been  bribed  would,  but  for  such  bribe, 
have  voted  the  other  way."  Frost  v.  Metcalfe, 
1  Ellsw.  El.  Cas.  439. 

1.  Opinions.  —  Convery  v.  Conger,  53  N.J.  L. 
658. 

Thus  it  was  held  that  witnesses  should  not 
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11.  When  Official  Certificates  Admissible.  —  An  official  certificate  is  not  admis- 
sible to  prove  facts  in  the  officer's  own  knowledge,  or  derived  from  the  exam- 
ination of  the  files  of  his  office.1  Certified  copies  of  abstracts  on  file  in  the 
office  of  the  secretary  of  state  are  admissible  in  evidence,  but  the  secretary  is 
not  a  witness  and  cannot  be  cross-examined,  and  his  seal  gives  the  certificate 
the  import  of  absolute  verity.8 

12.  Public  Documents  Admissible.  —  It  has  been  held  in  a  number  of  con- 
gressional cases  that  various  documents  were  admissible  in  evidence  for  the 
purpose  of  proving  the  facts  shown  by  them.3 

13.  Proof  When  Returns  Are  Illegal  or  Wanting.  —  Where  the  returns  are 
either  destroyed  or  are  rejected  for  irregularity,  secondary  evidence  may  be 
admitted  to  show  that  the  actual  vote  was  correctly  stated  in  the  return;4  and 
either  party  may  prove  the  number  of  votes  cast  for  him.5 

14.  Poll  Book  Contradicted  by  Parol.  —  The  poll  book  is  not  such  a  record  as 
to  import  absolute  verity,  but  it  may  be  contradicted  or  corrected  by  parol 
evidence.6 

15.  Proof  of  Rejected  Votes.  —  In  order  to  justify  the  counting  of  rejected 
votes,  four  things  must  be  proved:  first,  that  the  persons  were  legal  voters  at 
the  place  where  they  offered  their  votes;  second,  that  they  offered  the  votes, 
or  were  prevented  from  so  doing;  third,  that  the  votes  had  been  rejected;  and 
fourth,  for  whom  they  were  offered.7 

16.  Declaration  to  Prove  Unlawful  Combination.  —  Declarations  of  voters, 
after  the  election,  that  they  had  voted,  and  how  they  had  voted,  have  been 
held  competent  to  prove  an  unlawful  combination  to  carry  an  election  by 
illegal  voting,  though  they  would  not  be  admitted  for  the  purpose  of  exclud- 
ing the  particular  votes.8 

17.  Presumptions.  —  The  presumption  that  all  men  know  the  law  applies  to 


be  permitted  to  give  an  opinion  as  to  the  fair- 
ness or  the  freedom  of  an  election.  Patton  v. 
Coates,  41  Ark.  m. 

1.  Certificate  of  Official.  —  Thus  it  has  been 
held  that  a  clerk's  certificate  was  not  admis- 
sible to  prove  that  certain  documents  were 
not  on  file  in  his  office,  but  that  he  must  be 
sworn  as  a  witness  to  prove  that  fact.  Gog- 
gin  v.  Gilmer,  1  Bart.  El.  Cas.  70. 

2.  Certified  Copies  of  Record.  —  Dailey  v.  Esta- 
brook,  1  Bart.  El.  Cas.  229. 

A  record  of  a  suit  between  other  parties  in  a 
contest,  at  the  same  election,  where  the 
validity  of  the  same  election  was  determined, 
is  not  admissible,  as  it  is  res  inter  alios  acta. 
Spencer  v.  Morey,  Smith  El.  Cas.  444. 

3.  Documents.  —  Williams  v.  State,  69  Tex. 
368;  Little  v.  State,  75  Tex.  616;  Rigsbee  v. 
Durnim,  98  N.  Car.  81 ;  Blue  v.  Peter,  40  Kan. 
701. 

Thus  it  has  been  held  that  land  books  re- 
quired to  be  kept  by  the  statute  of  a  slate  were 
admissible  as  prima  facie  evidence  to  show 
that  a  person  was  a  freeholder.  Taliaferro  v. 
Hungerford,  CI.  &  H.  El.  Cas.  250;  Loyall  v. 
Newton,  CI.  &  H.  El.  Cas  520. 

The  Census  Reports  of  the  United  States  were 
examined  by  a  committee  to  show  that  the 
percentage  of  voters  voting  in  districts  where 
intimidation  was  alleged  was  as  great  as  the 
average  in  other  districts  in  the  county. 
Norris  v.  Handley,  Smith  El.  Cas.  68;  Niblack 
v.  Walls,  Smith  El.  Cas.  105. 

A  city  census  was  admitted  to  show  that  cer- 
tain persons  were  not  voters  in  the  wards 
where  they  had  voted,  Blair  v.  Barrett,  1  Bart. 
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El.  Cas.  308;  and  the  muster  rolls  of  a  com- 
pany of  soldiers  to  show  the  residences  of  the 
members  and  their  ages  when  they  enlisted. 
Knox  v.  Blair,  1  Bart.  El.  Cas.  521. 

4.  Secondary  Evidence.  —  Bard's  Case,  CI.  & 
H.  E!.  Cas.  116;  Sheridan  v.  Pinchback,  Smith 
El.  Cas.  122;  Burns  v.  Young,  Smith  El.  Cas. 
181. 

This  may  be  snown  by  certified  copies  of  the 
precinct  returns,  when  the  originals  are  lost. 
Opinions  of  Justices,  70  Me.  570;  or  by  the 
testimony  of  the  officers  who  compiled  them. 

6.  Reid  v.  Julian,  2  Bart.  El.  Cas.  822; 
Norris  v.  Handlev,  Smith  El  Cas.  73. 

6.  Effect  of  Poll  Book.  — Thus,  where  a  poll 
book  showed  that  a  voter  had  voted  for  only 
one  of  two  candidates  for  his  party,  the  error 
was  corrected  by  parol  proof.  Bedfordshire's 
Case,  2  Lud.  El.  Cas.  402,  407.  And  in  the 
same  case  evidence  was  received  to  show  that 
a  vote  had  been  given  for  the  opposite  can- 
didate, instead  of  the  one  for  whom  it  had 
been  recorded. 

Evidence  is  also  permitted  to  show  that  the 
name  of  the  voter  had  been  assumed  by  one 
who  had  falsely  personated  him  when  he 
voted;  and  it  is  the  unquestioned  practice  to 
allow  parol  evidence  for  the  purpose  of  show- 
ing fraud  in  the  poll  book;  and  where  the 
number  of  names  placed  on  the  poll  books, 
where  the  parties  had  not  voted,  is  numerous, 
it  raises  a  strong  presumption  of  fraud  on  the 
part  of  the  election  officers.  Word  v.  Sykes, 
61  Miss.  649. 

7.  Frost  v.  Mctcalf,  I  Ellsw.  El.  Cas.  291. 

8.  Patton  v.  Coates,  41  Ark.  m. 
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election  cases.'  The  presumption  is  in  favor  of  the  legality  of  the  election  8 
and  of  the  regularity  of  the  canvass.3  The  law  presumes  the  sworn  officers  to- 
perform  their  duty  honestly  and  faithfully.4  Where  a  series  of  acts  is  re- 
quired to  be  done  by  the  officer,  the  fact  that  one  was  not  done  does  not 
affect  the  presumption  that  the  rest  were  done.5  In  the  absence  of  evidence 
to  the  contrary  it  will  be  presumed  that  the  voters  voting  at  an  election  are 
all  the  legal  voters  in  the  district,  or  that  those  who  do  not  vote  acquiesce  in 
the  action  of  the  majority  of  those  who  do  vote.6  Where  a  discretion  is 
reposed  in  an  officer  of  election,  it  will  be  presumed  that  it  was  properly  exer- 
cised.7 But  where  this  discretion  can  only  be  exercised  in  certain  contingen- 
cies, the  acts  of  the  officer  will  not  be  presumed  regular  in  the  absence  of  those 
contingencies.8 

18.  Judicial  Notice.  —  The  courts  will  take  judicial  notice  of  a  public  elec- 
tion when  the  time  is  fixed  by  law;  9  and  it  has  also  been  held  that  the  court 
would  take  judicial  notice  of  the  fact  that  the  Republican  party  submitted  to- 
the  voters,  at  a  general  election,  a  list  of  candidates  known  as  the  Republican 
ticket.10 

19.  Proof  in  Action  for  Refusing  Vote.  —  Where  malice  is  the  gist  of  an  action 
for  refusing  a  vote,  it  must  be  proved  that  the  refusal  was  knowingly  wrongful, 
and  prompted  by  impure  and  corrupt  motives.11    Where  the  right  to  vote- 


1.  Presumptions.  —  Thus  it  will  be  presumed 
lhat  the  electors  know  their  rights,  and  it  will 
not  be  presumed  that  they  were  prevented 
from  voting  by  the  fraud  or  misconduct  of  the 
managers  of  the  election.  People  v.  Brenham, 
3  Cal.  477. 

2.  Legality  of  Election  Presumed.  —  Common 
School  Dist.  No.  88  v.  Garvey,  8o  Ky.  159. 

In  Hawthorn  v.  State,  (Ala.  1897)  22  So.  Rep. 
894,  it  was  held  that  it  would  be  presumed  that 
one  of  the  managers  appointed  to  hold  an  elec- 
tion for  passing  a  stock  law  was  for  and  the 
other  against  the  law,  as  required  by  the  stat- 
ute (Act  Feb.  26,  1887),  when  the  order  for  the 
election  fails  to  show  such  fact. 

3.  Presumption  as  to  Regularity  of  Canvass.  — 
Campbell  v.  Braden,  31  Kan.  754. 

Where  a  place  voted  for  as  a  county  seat  had 
a  legal  name  and  a  popular  name,  but  the  bal- 
lots were  printed  with  the  legal  name  on  them, 
it  was  held  that  it  would  be  presumed  that  the 
canvassers  counted  the  returns  under  the  legal 
name  used  on  the  ballots.  State  v.  Cavers, 
22  Iowa  343.  See  supra,  this  section,  The 
Returns. 

4.  Performance  of  Duty  Presumed.  —  Whipley 
v.  McKune,  12  Cal.  352;  Goggin  v.  Gilmer,  1 
Bart.  El.  Cas.  70;  Littell  v.  Robbins,  1  Bart. 
El.  Cas.  138;  Thompson  v.  Ewing,  1  Brews. 
(Pa.)  67;  Matter  of  Contested  Election,  2 
Phila.  (Pa.)  320,  14  Leg.  Int.  (Pa.)  244;  Myers 
v.  Moffatt,  2  Bart.  El.  Cas.  564;  Blair  v.  Bar- 
rett. 1  Bart.  El.  Cas.  308;  McKnight  v.  Ragan, 
33  La.  Ann.  398. 

Where  the  law  requires  that  election  officers 
should  be  sworn,  it  will  be  presumed  that  this 
was  done.  Draper  v.  Johnson,  CI.  &  H.  El. 
Cas.  702. 

5.  Thus,  where  the  law  required  the  officers 
to  demand  certain  affidavits  of  nonregistered 
voters  and  to  return  them  to  the  clerk's  office 
with  other  papers,  it  was  held  that  the  failure 
to  return  the  affidavits  did  not  rebut  the  pre- 
sumption that  they  had  been  given.  Curtin  v. 
Yocum,  1  Ellsw.  El.  Cas.  416. 

6.  Presumption  that  Electors  Voted.  —  State  v. 
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Binder,  38  Mo.  450;  State  v.  Renick,  37  Mo. 
270;  Cass  County  v.  Johnston,  95  U.  S.  360. 

In  Illinois  it  is  held  that  the  presumption 
that  the  voters  voting  in  a  district  are  all  the- 
legal  electors  cannot  be  rebutted  by  the  reg- 
istry lists,  People  v.  Garner,  47  111.  246;  nor  by 
proof  of  the  number  of  votes  cast  at  the  elec- 
tion in  the  preceding  year,  Melvin  v.  Lisenby, 
72  111.  63,  22  Am.  Rep.  141.  But  in  Missis- 
sippi it  is  held  that  the  registration  books  are 
admissible,  but  that  deaths  and  removals  sub- 
sequent to  the  date  of  the  books  may  be 
shown.  Hawkins  v.  Carroll  County,  50  Miss. 
735.  And  they  are  prima  facie  evidence  in 
North  Carolina.  Rigsbee  v.  Durham,  98  N. 
Car.  81. 

7.  Discretion  of  Officers.  —  Thus,  when  a  stat- 
ute gave  the  sheriff  power,  in  his  discretion, 
to  adjourn  the  election  in  case  of  rain,  it  was 
held  that  if  there  was  any  rain  the  officers 
could  not  be  controlled  in  their  discretion; 
that  they  were  judges  for  themselves,  and, 
unless  fraud  appeared,  their  decision  was. 
final.  Trigg  v.  Preston,  CI.  &  H.  El.  Cas.  78;. 
Goggin  v.  Gilmer,  1  Bart.  El.  Cas.  70;  Loyall 
v.  Newton,  CI.  &  H.  El.  Cas.  520. 

8.  Thus,  where  a  sheriff  had  the  power  to- 
adjourn  an  election  to  the  second  day  if  there 
was  not  time  enough  for  the  electors  to  vote- 
the  first  day,  and  there  had  been  plenty  of  time 
during  the  day,  but  at  the  hour  of  closing  on 
the  first  day  there  were  four  voters  present  who- 
had  not  voted  but  who  might  have  voted  be- 
fore that  time,  the  votes  received  the  next  day 
were  rejected.  Bassett  v.  Bayley,  CI.  &  H.  El. 
Cas.  254. 

9.  Davis  v.  Best,  2  Iowa  96. 

10.  State  v.  Downs,  14S  Ind.  324,  citing  12 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  154. 
See  also  U.  S.  v.  Morrissey,  32  Fed.  Rep.  147. 

11.  Malice.  — Caulfield  v.  Bullock,  iS  B.  Mon. 
(Ky.)494;  Morgan  v.  Dudley,  18  B.  Mon.  (Ky.) 
693,  68  Am.  Dec.  735;  Goetchens  v.  Matthew- 
son,  5  Lans.  (N.  Y.)  214. 

As  an  element  of  proof  to  show  wrongful 
motives,  it  may  be  shown  that  the  defendant 
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■depends  upon  making  certain  proof  before  the  election  officers,  the  evidence 
must  show  that  such  proof  was  made;  and  the  lack  of  such  proof  cannot  be 
supplied  by  evidence  that  the  defendants  knew  that  the  plaintiff  was  a  legal 
voter,  or  that  they  gave  insufficient  reasons  for  refusing  the  vote.1  Where  an 
election  is  held  under  a  statute,  the  plaintiff  need  not  show  that  it  was  legal 
in  order  to  recover  for  a  wrongful  refusal  of  his  vote.2 

XXIV.  Offenses  Against  Election  Laws  —  1.  Offenses  at  Common  Law.  — 
As  indicated  by  the  title  of  this  section,  those  offenses  at  elections  which  sub- 
ject the  culprit  to  punishment  are  usually  violation's  of  some  positive  written 
law.  But  it  is  also  considered  that  offenses  against  the  freedom  and  purity  of 
elections  are  punishable  under  the  common  law,  where  there  is  no  statute 
which  can  reach  the  offender.3 

2.  At  What  Elections  Offenses  May  Be  Committed.  — ■  In  order  that  a  person 
may  be  convicted  of  an  offense  against  the  election  laws,  the  election  at  which 
it  is  alleged  to  have  been  committed  must  have  been  legal  and  regular;  and 
an  offense  committed  where  the  election  is  not  authorized  by  law,  or  is  not  so 
called  as  to  be  valid,  cannot  be  punished  under  a  law  prohibiting  such  an 


knew  that  the  plaintiff  was  politically  opposed 
to  him.  Elbin  v.  Wilson,  33  Md.  135.  Or,  in 
short,  any  evidence  which  is  competent  may 
be  introduced  to  prove  that  ihe  defendant  was 
actuated  by  fraudulent  or  corrupt  motives,  or 
that  his  intentions  were  honest  and  that  he 
acted  under  an  innocent  mistake.  Friend  v. 
Hamill,  34  Md.  298. 

1.  Byler  v.  Asher,  47  111.  101. 

2.  Bernier  v.  Russell,  89  111.  60. 

3.  Offenses  at  Common  Law. —  It  has  been 
held,  in  Com.  v.  Silsbee,  9  Mass.  417,  that  giv- 
ing in  more  tlian  one  vote  at  an  election  for 
selectmen  at  a  town  meeting  is  a  misdemeanor 
at  common  law. 

It  is  an  indictable  offense  violently  and 
rudely  to  disturb  a  town  meeting.  Com.  v. 
Hoxey,  16  Mass.  385. 

It  is  an  indictable  offense  at  common  law  to 
bribe  or  attempt  to  bribe  an  elector  by  giving 
him  money  for  giving  in  his  ballot.  State  v. 
Jackson,  73  Me.  91,  40  Am.  Rep.  342.  And  in 
England  this  is  true  although  the  offense  is 
punishable  by  statute.  Rex  v.  Pitt,  1  W.  Bl. 
380. 

In  Pennsylvania  it  is  held  that  fraud  in  an 
election  for  public  officers  is  an  indictable 
offense  at  common  law.  Com.  v.  McIIale,  97 
Pa.  St.  397,  39  Am.  Rep.  808;  Com.  v.  Weitzel, 
24  Pittsb.  Leg.  J.  N.  S.  (Pa.)  303;  Com.  v. 
Casey,  3  Pa.  Dist.  Rep.  413,  14  Pa.  Co.  Ct. 
Rep.  389,  7  Kulp  (Pa.)  265,  citing  6  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  438. 

In  Arkansas  it  is  held  that  it  is  an  offense  at 
common  law  to  destroy  a  ballot  box  or  the 
ballots  which  it  contains.  Mason  v.  State,  55 
Ark.  529. 

Illegal  voting  is  an  offense  at  common  law, 
and  therefore  a  person  who  casts  more  than 
one  vote  for  a  school-district  officer  at  a  school- 
district  meeting  may  be  punished  therefor. 
State  v.  Philbrick,  84  Me.  562. 

In  Com.  v.  McIIale,  97  Pa.  St.  397,  39  Am. 
Rep.  808,  the  court,  per  Paxson,  J.,  said: 
"  We  are  of  opinion  that  all  such  crimes  as 
especially  affect  public  society  are  indictable 
at  common  law.  The  test  is  not  whether  prece- 
dents can  be  found  in  the  books,  but  whether 
they  injuriously  affect  the  public  policy  and 
economy.    It  needs  no  argument  to  show  that 


the  acts  charged  in  these  indictments  are  of  this 
character.  They  are  not  only  offenses  which 
affect  public  society,  but  they  affect  it  in  the 
gravest  manner.  An  offense  against  the  free- 
dom and  purity  of  elections  is  a  crime  against 
the  nation.  It  strikes  at  the  foundations  of 
republican  institutions.  Its  tendency  is  to 
prevent  the  expression  of  the  will  of  the  peo- 
ple in  the  choice  of  rulers,  and  to  weaken  the 
public  confidence  in  elections.  When  this 
confidence  is  once  destroyed  the  end  of  popu- 
lar government  is  not  distant.  Surely,  if  a 
woman's  tongue  can  so  far  affect  the  gcod  of 
society  as  to  demand  her  punishment  as  a 
common  scold,  an  offense  which  involves  the 
right  of  a  free  people  to  choose  their  own 
rulers  in  the  manner  pointed  out  by  law  is  not 
beneath  the  dignity  of  the  common  law,  nor 
beneath  its  power  to  punish.  The  one  is  an 
annoyance  to  a  small  portion  of  the  body 
politic;  the  other  shakes  the  social  fabric  to 
its  foundations.  We  are  of  opinion  that  the 
offenses  charged  in  these  indictments  are 
crimes  at  common  law.  We  regard  the  prin- 
ciple thus  announced  as  not  only  sound  but 
salutary.  The  ingenuity  of  politicians  is  such 
that  offenses  against  the  purity  of  elections  are 
constantly  liable  to  occur  which  are  not  spe- 
cifically covered  by  statute.  It  would  be  a  re- 
proach to  the  law  were  it  powerless  to  punish 
them." 

For  cases  holding  bribery  at  elections  to  be 
a  common-law  offense  see  infra,  this  section, 
Other  Offenses—  Btibery. 

Purely  Statutory  Offenses.  —  In  Com.  v.  Con- 
nelly, 163  Mass.  539,  it  was  held  that  the 
offense  of  falsely  making  nomination  papers 
was  purely  statutory. 

In  Reg.  v.  Hogg,  25  U.  C.  Q.  B.  66,  it  was 
held  that  as  the  statute  law  contained  no  pro- 
vision for  the  punishment  of  a  person  falsely 
personating  a  voter,  a  conviction  for  such  an 
offense  could  not  be  sustained. 

In  State  v.  Chichester,  31  Neb.  325,  it  was 
held  that,  there  being  no  law  or  statute  in  the 
state  making  illegal  voting  at  village  elections 
a  crime,  the  lack  could  not  be  supplied  by 
judicial  interpretation.  This  case  would  seem 
to  be  authority  for  the  doctrine  that  illegal 
voting  is  not  an  offense  at  common  law. 
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offense  at  an  election.1  Statutes  defining  and  punishing  election  offenses, 
being  penal,  are  construed  to  apply  only  to  those  elections  which  are  clearly 
intended  to  be  included  within  their  terms.2  Thus  it  has  been  held  that  a  law 
providing  for  the  punishment  of  various  offenses  at  "elections"  does  not  apply 
to  primary  elections  held  under  the  auspices  of  merely  a  single  political  party.* 


1.  Election  Must  Be  Legal  and  Regular. — 

Thus,  in  England,  it  has  been  held  that,  in  an 
action  for  bribery,  it  is  not  sufficient  to  show  a 
de  facto  election,  but  that  a  regular  election 
must  be  shown.    Reed  v.  Lamb,  6  H.  &  N.  75. 

In  State  v.  Williams,  25  Me.  561,  it  was  held 
that  an  indictment  against  a  person  for  voting 
twice  at  a  town  meeting  for  the  choice  of 
selectmen  could  not  be  maintained  unless  the 
meeting  was  warned  as  required  by  statute. 

Where  an  election  officer  was  indicted  for 
failing  to  comply  with  the  requirements  of  the 
law  in  regard  to  making  up  the  return  of  an 
election,  it  was  held  that  he  would  not  be  per- 
mitted to  question  the  constitutionality  of 
certain  provisions  of  the  law  which  were  limi- 
tations upon  the  rights  of  the  electors.  Hall  v. 
People,  90  N.  Y.  498. 

Canvass  of  Votes  Illegal  from  Beginning.  —  A 
count  of  votes  held  in  a  private  room  instead 
of  in  public  and  at  the  polls,  as  required  by 
the  Tennessee  laws  (M.  &  V.  Code,  §  1068),  is 
illegal  from  the  beginning,  and  the  election 
officers  are  not  criminally  responsible  for  ex- 
cluding a  certain  person  who  desired  to  be 
present.    U.  S.  v.  Badinelli,  37  Fed.  Rep.  138. 

Effect  of  Mere  Irregularities. —  Irregularities 
at  an  election,  however,  will  not  be  a  defense 
to  a  prosecution  for  illegal  voting  if  the  elec- 
tion was  legal,  properly  called,  and  held  at  the 
proper  time  and  place.  State  v.  Cohoon,  12 
Ired.  L.  (34  N.  Car.)  178,  55  Am.  Dec.  407; 
State  v.  Bailey,  21  Me.  62. 

But  where  the  irregularities  are  such  as  to 
invalidate  the  election,  it  has  been  held  that 
no  penalty  can  be  inflicted  for  voting  twice 
thereat.    Morril  v.  Haines,  2  N.  H.  246. 

Texas  Doctrine. —  In  Cooper  v.  State,  25  Tex. 
App.  530,  it  was  held  that  a  person  charged 
with  a  violation  of  the  election  laws  could  not 
object  that  the  election  was  not  a  legal  one 
where  it  was  had  under  color  of  law. 

In  Cooper  v.  State,  26  Tex.  App.  575,  the 
court,  per  Hurt,  J.,  said:  "  It  is  contended 
that  the  election  was  void  because  no  notice  of 
the  same  was  given  by  posting  as  the  law  re- 
quires. Now  the  appellant  is  not  charged 
with  violating  the  local-option  law,  nor  with 
illegally  voting  at  an  election.  He  is  charged 
with  carrying  a  gun  within  one-half  mile  of 
the  voting  place,  on  the  day  of  an  election, 
during  the  hours  the  polls  were  open.  We  hold 
that  the  presumption  obtains  that  the  election 
was  legal,  and,  if  the  question  of  the  illegality 
of  the  election  could  be  made  in  this  collat- 
eral manner,  the  burden  is  on  the  accused 
to  show  illegality,  and  not  upon  the  state 
to  show  that  it  was  legal.  Again,  whether 
the  election  was  legal  or  not,  it  was  being 
held  under  the  forms  of  law;  it  was  not 
a  farce;  and  the  mischief  intended  to  be 
prevented  by  the  statute  would  as  likely  arise 
in  the  one  case  as  the  other."  See  also  Har- 
rell  v.  State,  (Tex.  App.  1888)  10  S.  W.  Rep. 
217. 

2.  Elections  Must  Be  Within  Meaning  of  Law 


Creating  Offenses.  —  The  statute  of  Alabama  pro- 
hibiting any  person  from  voting  out  of  the 
county,  city,  or  town  of  his  residence,  or  from 
voting  at  any  election  where  he  was  not  en- 
titled, was  held  not  to  be  infringed  by  voting 
out  of  the  ward  for  municipal  offices  of  the 
city  in  which  the  voter  resided.  Nettles  v. 
State,  49  Ala.  35. 

In  Tennessee  it  has  been  held  not  indictable 
under  the  statute  lo  vote  illegally  for  officers 
of  municipal  corporations.  State  v.  Liston,  9. 
Humph.  (Tenn.)  603. 

A  person  who  gives  more  than  one  ballot  on 
the  question  of  licensing  the  sale  of  intoxicat- 
ing liquors,  at  a  municipal  election,  is  not 
punishable  under  Pub.  Stat.  Mass.,  c.  7,  §  57, 


providing  that  "  whoever, 


at  any 
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national,  state,  or  municipal  election,  *  *  *" 
knowingly  gives  more  than  one  ballot  at  one 
time  of  balloting  at  such  election  shall  be  pun- 
ished," etc.,  as  such  statute  refers  only  to  bal- 
lots cast  fcr  national,  state,  or  municipal 
officers.    Com.  v.  Howe,  144  Mass.  144. 

Illegal  voting  at  a  village  election  is  not 
punishable  under  the  provisions  of  section  182 
of  the  Nebraska  Criminal  Code  that  "  any  per- 
son who  shall  vote  in  any  precinct  or  in  any 
ward  of  a  city  in  this  state  in  which  he  has  not 
actually  resided  ten  days,  or  such  length  of 
time  as  required  by  law,  next  preceding  the 
election,  or  into  which  he  shall  have  come  for 
temporary  purposes  merely,"  shall  be  fined 
and  imprisoned,  and  section  1S1  of  the  Crimi- 
nal Code,  providing  that  "  the  provisions  of 
this  chapter  shall  apply  to  all  elections 
authorized  by  the  laws  of  this  state."  State 
v.  Chichester,  31  Neb.  325. 

What  Elections  Are  Included  Within  Penal  Stat- 
utes. —  In  Gandy  v.  State,  82  Ala.  61,  it  was 
held  that  the  Alabama  statute  which  prohibits 
illegal  voting  "  at  any  election  held  in  this 
state  "  (Code  1876,  §  4289)  includes  a  local 
election,  held  under  statutory  provisions,  to 
ascertain  the  sense  of  the  people  on  the  sub- 
ject of  prohibiting  the  sale  of  intoxicating 
liquors. 

Rev.  Stat.  Florida,  §  2787,  providing  that 
whoever  casts,  knowingly,  an  illegal  vote  at 
an  election  in  the  state  held  according  to  law 
shall  be  punished  by  imprisonment  in  the  state 
prison,  not  exceeding  six  months,  or  by  fine 
not  exceeding  one  hundred  dollars,  applies  to 
illegal  voting  at  municipal  elections.  Ex  p. 
Senior,  37  Fla.  1. 

Gen.  Stat.  Ky.,  c.  41,  art.  13,  the  title  of 
which  is  "  Penalties  Against  Frauds  in  Elec- 
tions," applies  to  municipal  as  well  as  to  state 
elections.    Com.  v.  Duff,  87  Ky.  586. 

3.  Primary  Elections.  —  People  v.  Cava- 
naugh,  112  Cal.  674;  Graham  v.  People,  135 
111.  442. 

Where  Primary  Elections  Are  Expressly  In- 
cluded in  the  provisions  of  the  law,  offenses  at 
such  elections  are,  of  course,  punishable. 
Com.  v.  Polluck,  6  Pa.  Dist.  Rep.  559. 

See  also  Leonard  v.  Com.,  112  Pa.  St.  607, 
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3.  Fraud  in  Registration  —  a.  REGISTRATION  OFFICER.  —  It  has  been  held 
that  a  registration  officer  is  not  punishable  for  placing  upon  the  registry  list 
names  which  have  no  right  to  be  there,  unless  he  is  actuated  by  a  fraudulent 
or  criminal  motive.1  Thus  he  is  not  amenable  to  punishment  where  the  pres- 
ence of  the  authorized  names  is  due  to  his  having  been  deceived  by  persons 
who  appeared  before  him  for  registration.2  But,  on  the  other  hand,  it  has  been 
held  that  such  registration  officer  may  be  punished  for  a  violation  of  his  duties 
even  though  no  criminal  intent  be  alleged.3  The  act  cf  an  officer  in  placing 
several  fictitious  names  upon  the  registration  list  at  the  same  time  constitutes 
but  a  single  offense.4 

b.  Person  Registering.  —  A  criminal  intent  is  not  necessary  to  render 
a  person  liable  to  punishment  for  knowingly  registering  in  two  election  districts.5 
Nor  is  a  prosecution  for  fraudulent  registration  barred  by  the  fact  that  the 
defendant  has  been  dismissed  on  a  previous  charge  of  illegal  voting  at  the  elec- 
tion for  which  the  registration  was  obtained.6  A  person  who  registers  after 
having  been  convicted  of  a  crime  cannot  be  indicted  for  fraudulent  registration, 
unless  such  prior  conviction  disqualified  him  from  voting.7 

c.  Other  PERSONS.  —  The  California  statute  providing  for  the  punish- 
ment of  every  person  who  wilfully  causes,  procures,  or  allows  false  or  fraudu- 


in  which  case  it  was  held  that  the  Pennsyl- 
vania law  providing  a  punishment  for  bribery 
at  a  primary  or  other  nominating  election  was 
one  of  the  election  laws  within  the  meaning 
of  the  constitutional  provision  disfranchising 
persons  convicted  of  violations  of  the  election 
laws. 

1.  Doctrine  that  Fraudulent  or  Criminal  Motive 
Is  Necessary.  —  In  U.  S.  v.  Molloy,  31  Fed. 
Rep.  19,  Thayer,  J.,  charged  the  jury  as  fol- 
lows: "  You  will  give  the  defendant  the  full 
benefit  of  the  presumption  that  he  is  an  inno- 
cent man,  and  you  will  not  convict  him  unless 
the  government  has  proven  the  charge  in  the 
indictment  beyond  any  fair  or  reasonable 
doubt;  and  even  though  you  think  that  he 
wrote  the  names  mentioned  in  the  indictment, 
or  caused  some  of  them  to  be  entered  on  the 
registration  books,  when  the  persons  did  not 
appear  before  him  or  take  the  oath,  still  you 
must  not  convict  him  if  the  evidence  satisfies 
you  that  he  had  no  fraudulent  or  criminal  mo- 
tive in  so  doing,  but  that  his  act  was  merely 
the  result  of  inadvertence  or  ignorance  of  his 
official  duties,  or  ignorance  of  the  manner  in 
which  those  duties  ought  to  be  performed." 

Preventing  Registration  by  Expression  of  Opin- 
ion that  Applicant  Is  Not  Qualified.  —  The  super- 
visor of  elections  is  not  guilty  of  an  offense  in 
expressing  an  opinion  that  one  seeking  to 
vote  is  not  qualified,  and  refusing  to  return  his 
naturalization  certificate,  in  consequence  of 
which  the  state  inspectors  refused  to  allow 
him  to  register.  Matter  of  Hilt,  9  N.  Y.  Abb. 
N.  Cas.  (U.  S.  Cir.  Ct.)  484- 

2.  Where  Registration  Officer  Deceived  by 
Voters.  —  U.  S.  v.  Molloy,  31  Fed.  Rep.  19. 

3.  Cases  Holding  Officers  Punishable  in  Absence 
of  Criminal  Intent. —  In  Slate  v.  Bush,  45  Kan. 
138,  it  was  held  that  under  Kansas  Laws  1897, 
c.  80,  §  15,  a  registration  officer  might  be  pun- 
ished for  entering  names  or  causing  or  per- 
mitting names  to  be  entered  on  the  registry 
li«t  at  an  unauthorized  time,  or  in  an  unau- 
thorized manner,  even  though  no  criminal  in- 
tent was  alleged. 

In  Mincher  v.  State,  66  Md.  227,  it  was  held 


that  under  Maryland  Laws  of  18S2,  c.  22,  §  I, 
which  required  a  registration  officer  to  make 
and  publish  lists  of  names  struck  from  the 
registry  list,  such  an  officer  might  be  punished 
for  publishing  in  such  list  the  names  of  quali- 
fied voters  which  had  not  been  stricken  from 
the  registry  list,  even  although  it  was  not 
charged  that  he  acted  wilfully,  corruptly,  or 
fraudulently. 

4.  Entering  of  Several  Fictitious  Names  But  a 
Single  Offense.  —  U.  S.  v.  Eagan,  30  Fed.  Rep. 
498. 

Publishing  Several  Names  as  Stricken  from 
Register.  —  Where  an  act  requires  the  regis- 
tration officer  to  make  a  list  of  persons  whose 
names  were  stricken  from  the  register,  and 
also  makes  it  an  offense  to  do  a  forbidden  act, 
or  to  omit  to  do  any  required  act,  it  is  an 
oflense  to  include  in  such  list  names  not 
stricken  from  the  register;  but  there  is  but 
one  offense  though  a  number  of  names  are  in- 
cluded.   Mincher  v.  State,  66  Md.  227 

5.  Registering  in  Two  Districts  —  Criminal  In- 
tent Not  Essential.  —  State  v.  Caldwell,  2  Hard- 
esty  (Del.)  164. 

Using  Unlawful  Certificate  of  Naturalization.  — 
A  conviction  for  using  a  certificate  of  natural- 
ization for  the  purpose  of  registering  as  a 
voter,  knowing  such  certificate  to  have  been 
unlawfully  issued,  cannot  be  sustained  by 
showing  that  a  certificate,  regular  on  its  face, 
had  been  issued,  to  the  knowledge  of  the  de- 
fendant, without  his  having  taken  the  oath  or 
having  been  present  in  court.  U.  S.  v.  Bur- 
Icy,  14  Blatchf.  (U.  S.)  91. 

6.  Prosecution  for  Fraudulent  Registration  Not 
Barred  by  Dismissal  of  Charge  of  Illegal  Voting.  — 
In  re  Donahue,  4  Ohio  N.  P.  296,  6  Ohio  Dec. 
389- 

7.  Conviction  of  Offense  Which  Does  Not  Dis- 
qualify. —  Where  the  laws  of  a  state  do  not  dis- 
qualify a  person  from  voting  on  account  of  an 
offense  against  the  government,  a  person  can- 
not be  indicted  for  fraudulently  registering 
because  he  had  been  convicted  of  uttering 
counterfeit  monev  of  the  United  States. 
U.  S.  v.  Barnabo,  14  Blatchf.  (U.  S.)  74. 
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lent  registration  does  not  apply  solely  to  registration  officers,  but  any  person 
committing  the  prohibited  acts  may  be  punished  thereunder.1  And  in  New 
York  any  person  who  induces  the  board  of  registry  to  violate  its  duty,  as  by 
concealing  the  registration  lists  from  the  public,  is  punishable  as  a  principal  in 
the  offense.*  Under  section  5512  of  the  United  States  Revised  Statutes,  pro- 
viding for  the  punishment  of  any  person  who  "does  any  unlawful  act  to  secure 
registration  for  himself  or  for  any  other  person,"  one  who,  in  Missouri,  writes 
unauthorized  names  in  the  registration  book  is  punishable,  for  the  statutes  of 
the  state  make  such  an  act  "unlawful."  3  The  fact  that  certain  persons  have 
registered  falsely  at  the  instigation  of  the  defendant  does  not  render  them  his 
accomplices  in  procuring  another  person  to  do  so.4 

4.  Illegal  Voting  —  a.  VOTING  MORE  THAN  ONCE.  —  It  is  an  indictable 
offense  for  a  voter  to  cast  more  than  one  ballot  where  he  is  entitled  to  cast  but 
one.5  It  is  no  defense  to  an  indictment  for  voting  a  second  time  to  show  that 
the  first  vote  was  illegal  and  could  not  be  counted.6 

b.  Voting  by  Person  Not  Qualified.  —  It  is  also  indictable  for  a  per- 
son not  qualified  to  vote  to  do  so.7  Ignorance  of  the  law  which  disqualifies 
is  no  defense,  and  therefore  a  knowledge  of  the  fact  which  disqualifies  is  in 
law  equivalent  to  a  knowledge  of  actual  disqualification.8    Where  the  disfran- 


1.  Any  Person  Procuring  False  Registration 
May  Be  Punished.  —  People  v.  Sternberg,  in 
Cal.  3. 

Evidence.  —  On  a  prosecution  for  such  an 
offense  the  state  may  produce  testimony  of 
persons  other  than  the  one  alleged  to  have 
been  procured  to  register  falsely,  that  the  de- 
fendant procured  them  also  to  do  the  same. 
And  the  testimony  of  such  a  person  is  corrobo- 
rated by  evidence  that  the  defendant  was 
present  when  he  made  his  affidavit,  said  after- 
wards that  he  feared  trouble  because  of  his 
connection  with  the  registration,  and  endeav- 
ored to  prevent  the  witness  from  testifying. 
People  v.  Sternberg,  in  Cal.  3. 

2.  Inducing  Board  of  Registry  to  Violate  Duty. 
—  People  v.  McKane,  143  N.  Y.  455.  In  this 
case  it  was  further  held  that  it  was  competent 
for  the  state  to  introduce  evidence  of  the 
arrest,  at  the  instigation  of  the  defendant,  of 
persons  who  were  in  search  of  the  lists  in 
order  to  examine  them;  to  produce  the  poll 
lists;  to  show  that  a  person  was  refused  per- 
mission to  see  the  registry  lists  without  an 
order  from  the  defendant;  and  to  show  other 
circumstances  tending  to  prove  the  existence 
of  a  conspiracy  to  conceal  the  registry  lists. 

3.  Writing  Unauthorized  Names  in  Registration 
Book.  —  U.  S.  v.  O'Connor,  31  Fed.  Rep.  449. 
The  Missouri  statute  which  the  court  consid- 
ered made  such  an  act  unlawful,  is  the  act 
creating  a  system  of  registration  for  the  city  of 
St.  Louis.    Mo.  Sess.  Laws  1883,  p.  38. 

4.  Persons  Who  Have  Falsely  Registered  Not 
Accomplices  in  Procuring  Another  to  Do  So.  — 
People  v.  Sternberg,  in  Cal.  3. 

5.  Voting  More  than  Once.  —  Com.  v.  Silsbee, 
9  Mass.  417;  State  v.  Philbrick,  84  Me.  562. 

6.  No  Defense  that  First  Vote  Was  Illegal.  — 
State  v.  Perkins,  42  Vt.  399. 

Nor  that  Second  Vote  Was.  —  Where  the  stat- 
ute made  it  a  felony  to  vote  the  second  time  at 
an  election,  and  made  it  a  misdemeanor  also  to 
vote  in  an  election  district  in  which  the  voter 
did  not  actually  reside,  it  was  held  no  defense 
to  a  prosecution  for  the  felony  that  the  second 
vote  was  cast  in  the  district  in  which  the  de- 


fendant did  not  reside.  State  v.  Welch,  21 
Minn.  22. 

7.  As  to  Who  Are  Qualified  to  Vote,  see  supra, 

this  title.  Qualifications  of  Electors. 

Voting  hy  Unqualified  Person  a  Misdemeanor.  — 
Com.  v.  Polluck,  6  Pa.  Dist.  Rep.  559. 

Voting  in  Name  of  Another.  —  Under  a  statute 
punishing  a  person  who  shall  vote  not  being 
qualified,  an  action  will  not  lie  against  a  qual- 
ified voter  for  voting  in  the  name  of  another 
person,  although  it  is  charged  that  the  defend- 
ant was  not  qualified  to  vote  in  the  name  of 
such  other  person.  State  v.  McClarnon,  15 
R.  I.  462. 

Perjury  in  Swearing  to  Residence.  —  The  fact 
that  a  person  committed  perjury  in  swearing 
to  his  residence,  when  voting,  will  not  prevent 
an  indictment  and  conviction  for  the  illegal 
voting,  although  he  might  be  subjected  to  an- 
other prosecution  for  the  perjury.  State  v. 
Minnick,  15  Iowa  123. 

Qualification  Through  Wrongful  Act  of  Officer. 

—  Where  the  law  prohibited  an  officer  from 
receiving  a  tax  on  election  day,  and  made  it 
a  crime  to  vote  without  having  paid  the  tax,  a 
party  who  paid  the  tax  on  election  day  and 
cast  his  vote  afterwards  could  not  be  convicted 
of  casting  an  illegal  vote.  Austin  v.  State,  71 
Ga.  595. 

Supporting  Right  of  Challenged  Person  to  Vote. 

—  Where  a  qualified  voter  supports  the  right 
of  a  challenged  person  to  vote  he  is  not  liable 
to  an  indictment  unless  he  acts  in  bad  faith. 
Com.  v.  Sheriff,  12  Phila.  (Pa.)  594,  34  Leg. 
Int.  (Pa.)  408. 

8.  Knowledge  of  Facts  Which  Disqualify, 
Equivalent  to  Knowledge  of  Disqualification.  — 
Thompson  v.  State,  26  Tex.  App.  94.  In  this 
case  it  was  held  that  a  person  who  voted 
knowing  that  he  had  been  convicted  of  an  as- 
sault with  intent  to  murder  must  be  considered 
as  having  voted  with  the  positive  knowledge 
of  his  disqualification. 

In  People  v.  Barber,  48  Hun  (N.  Y.)  19S,  it 
was  held  that  the  only  questions  of  fact  on  the 
trial  of  an  indictment  of  a  woman  for  voting  at 
an  election  were  whether  she  was  a  woman  and 
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chisement  results  from  a  conviction  of  a  crime  it  is  no  defense  to  an  indict- 
ment for  illegal  voting  that  the  defendant  has  been  told  by  his  counsel  that 
there  is  no  record  of  his  conviction,  or  that  he  has  forgotten  the  fact  of  his 
conviction,1  or  that  he  was  a  minor  when  convicted  and  also  when  discharged 
from  prison.2 

Decision  of  Election  Officers.  —  It  has  been  held  in  North  Carolina  that  the 
decision  of  election  officers  in  favor  of  the  right  of  a  person  to  vote  must,  in 
the  absence  of  fraud  and  collusion,  have  the  effect 'of  securing  to  such  person 
immunity  from  any  criminal  liability  if  it  afterwards  appears  that  he  did  not 
have  the  right  to  vote  and  that  the  decision  of  the  officers  was  erroneous  ; 3  but 
the  contrary  doctrine  obtains  in  Indiana* 

Advice  of  Others  as  to  Right  to  Vote.  —  While  it  cannot  be  said  to  be  settled,  the 
better  doctrine  seems  to  be  that  it  is  no  defense  to  an  indictment  for  voting 
when  not  qualified  to  do  so,  that  the  defendant  consulted  other  persons  as  to 
his  right  to  vote,  and  was  advised  by  them  that  he  had  such  right.5 

Ignorance  of  Facts  Which  Disqualify.  —  In  Alabama  it  has  been  held  that  where  a 
person  is  indicted  for  voting  while  he  was  a  minor  he  may  show  that  he  voted 
under  an  honest  belief,  induced  by  information  derived  from  parents,  relatives, 
or  acquaintances  having  knowledge  of  his  birth,  that  he  was  of  legal  age  at 
the  time  when  he  voted.6 

c.  False  Personation  of  Voters.  —  Under  the  Maryland  statutes  a 
person  who  impersonates  another  and  attempts  to  vote  at  an  election  in  such 
assumed  character  is  liable  to  punishment  therefor.7 

d.  Attempts.  —  An  attempt  to  vote  a  second  time  at  an  election  for 
representative  in  Congress  is  not  indictable  under  section  55 11  of  the  United 
States  Revised  Statutes,  for  the  statute  makes  no  provision  for  such  an 


did  in  fact  vote,  as  it  was  to  be  presumed  ihat 
she  knew  the  law  upon  the  subject. 

Under  an  indictment  for  voting  without 
having  lawful  right  to  do  so,  it  was  held  that 
the  fact  that  the  defendant,  who  was  a  woman, 
believed  that  she  was  lawfully  entitled  to  vote 
under  the  constitution,  was  no  defense.  U.  S. 
v.  Anthony,  11  Blatchf.  (U.  S.)  200. 

Knowledge  of  Facts  Must  Be  Shown.  —  In  Ten- 
nessee it  is  held  that  ignorance  of,  the  law  will  not 
excuse  illegal  voting;  but  it  must  be  shown,  in 
order  to  convict  a  person  of  the  offense,  that 
the  voter  had  knowledge  of  a  state  of  facts 
which,  in  law,  would  disqualify  him  from 
voting.  McGuire  v.  State,  7  Humph.  (Tenn.) 
54.  And  in  another  case  it  was  held  that  it 
must  be  shown  that  the  party  was  chargeable 
with  knowledge  of  facts  rendering  the  vote 
illegal,  before  he  could  be  convicted  of  voting  il- 
legally. State  v.  Haynorth,  3  Sneed  (Tenn.) 
64. 

In  the  case  of  Com.  v.  Aglar,  Thatch.  Crim. 
Cas.  412,  it  was  held  that  the  person  must  know 
at  the  time  that  he  is  doing,  or  attempting  to 
do,  an  unlawful  act,  before  he  can  be  con- 
victed of  a  wilful  violation  of  the  act;  and 
this  was  also  the  construction  given  in  the 
case  of  Drewe  v.  Coulton,  1  East  563,  note. 

It  is  probable,  however,  that  the  greater 
number  of  cases  in  the  American  courts  up- 
hold the  idea  that  a  voluntary  illegal  act  is 
presumed  to  be  wilful  and  fraudulent.  State 
v.  Hart,  6  Jones  L.  (51  N.  Car.)  389;  State  v. 
Boyett,  10  Ircd.  L.  (32  N.  Car.)  336;  People  v. 
Harris,  29  Cal.  678. 

Where  a  charge  of  fraudulent  voting  is  made 
it  must  be  shown  that  the  vote  was  cast  with 
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the  knowledge  that  it  was  illegal.  State  v. 
Macomber,  7  R.  I.  349. 

Question  for  Jury.  —  It  has  been  held  in  Mas- 
sachusetts that  whether  the  vote  was  wilful  or 
not  is  a  question  of  fact  for  the  jury  to  deter- 
mine. Com.  v.  Wallace,  Thatch.  Crim.  Cas. 
596- 

1.  No  Defense  that  Conviction  Is  Forgotten,  etc. 

—  Gandy  v.  State,  82  Ala.  61;  Gandy  v.  State, 
86  Ala.  20. 

2.  Conviction  While  a  Minor. —  Hamilton  v. 
People,  57  Barb.  (N.  Y.)  625. 

3.  Erroneous  Decision  of  Election  Officers  in 
Favor  of  Right  to  Vote  a  Good  Defense.  —  State 
v.  Pearson,  97  N.  Car.  434,  2  Am.  St.  Rep.  303. 

4.  Morris  v.  State,  7  Blackf.  (Ind.)6o7. 

5.  Advice  of  Other  Persons  as  to  Qualification. 

—  State  v.  Sheeley,  15  Iowa  404.  It  may  be 
gathered  from  this  case  that  a  person  will  not 
be  permitted  to  show  that  he  took  the  advice 
of  persons  who  were  not  licensed  attorneys; 
he  must  consult  persons  learned  in  the  law. 

In  Com.  71.  Bradford,  9  Met.  (Mass.)  268,  it 
was  held  that  the  defendant  would  be  per- 
mitted to  show  that  he  consulted  counsel  as  to 
his  right  to  vote,  and  submitted  the  facts  of 
the  case  to  them,  and  that  he  was  advised  that 
he  had  such  right,  but  that  it  was  not  conclu- 
sive that  he  had  no  knowledge  of  his  qualifica- 
tion. 

6.  Honest  Mistake  of  Facts.  —  Gordon  v.  State, 
52  Ala.  308;  Carter  v.  State,  55  Ala.  181. 

7.  False  Personation.  —  Fleet  v.  State,  74  Md. 
552.  In  this  case  it  was  further  held  that 
Code  Gen.  Laws,  art.  33,  §  55,  which  provided 
for  the  punishment  of  such  offense,  was  not 
repealed  by  Md.  Acts  1890,  c.  538. 
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attempt.1  But  in  Pennsylvania  and  Kentucky  it  is  held  that  an  attempt  to  vote 
illegally  is  an  indictable  offense.2 

e.  When  Act  of  Voting  Is  Complete.  —  In  Tennessee  it  is  held  that 
after  a  person  hands  his  ballot  to  the  proper  officer,  and  his  name  is  announced 
and  registered  by  the  clerk  by  order  of  the  judges,  he  has  voted,  although  the 
officer  may  neglect  to  deposit  the  ballot  in  the  box  until  after  the  close  of  the 
polls;  3  but  in  Alabama  it  is  held  that  the  act  of  voting  is  not  complete  until 
the  ballot  is  deposited  in  the  box.4 

/.  Evidence  of  Illegal  Voting.  —  It  has  been  held  that  a  statement  of 
the  defendant,  made  under  oath  at  the  polls,  when  challenged,  is  not  admissi- 
ble in  his  favor  on  a  trial  for  illegal  voting.5  Parol  evidence  is  admissible  to 
prove  illegal  voting,  where  the  poll  list  is  lost  or  destroyed.6 

Sufficiency  of  Proof.  —  As  no  general  rule  can  be  laid  down  as  to  the  proof 
necessary  to  convict  in  the  various  cases,  it  will  be  necessary  to  consider  the 
facts  set  forth  in  the  decided  cases.7 

5.  Misconduct  of  Election  Officer  —  a.  Who  Is  an  Election  Officer.  — 
The  governor  of  a  state  is  not  an  election  officer  within  the  meaning  of  section 
22  of  the  Act  of  Congress  of  May  31,  1870,  making  it  a  criminal  offense  for 
any  election  officer  fraudulently  to  make  any  false  certificate  of  the  result  of 


1.  Attempt  Not  Indictable  under  United  States 
Statutes.  —  U.  S.  v.  Trainor,  36  Fed.  Rep.  176. 

2.  Doctrine  that  Attempt  Is  Indictable.  —  Com. 
v.  Jones,  10  Phila.  (Pa.)  211,  31  Leg.  Int.  (Pa.) 
332. 

Delivery  of  Fraudulent  Ballot.  —  The  delivery 
of  a  fraudulent  ballot  to  a  judge  of  election  is 
indictable  under  a  statute  forbidding  any  one 
wrongfully  to  put  or  insert  ballots  in  the 
boxes.  Com.  v.  Gale,  10  Bush  (Ky.)488.  See 
aiso  infra,  this  section,  When  Act  of  Voting  Is 
Complete. 

3.  Act  of  Voting  Complete  When  Ballot  Deliv- 
ered and  Name  Registered.  —  Stein  wehr  v.  State, 
5  Sneed  (Tenn.)  586. 

4.  Act  of  Voting  Not  Complete  Until  Ballot  De- 
posited.—  Blackwell  v.  Thompson,  2  Stew.  & 
P.  (Ala.)  348.  In  this  case,  under  a  statute 
providing  that  the  ballot  of  the  voter  should 
be  taken  by  the  manager  of  an  election  and 
deposited  in  the  box  by  him,  and  that  the 
name  of  the  voter  should  at  the  same  time  be 
entered  on  the  list  of  persons  voting,  it  was 
held  that  the  act  of  voting  was  not  complete 
until  the  ballot  was  deposited  in  the  box,  and 
that  the  entry  of  the  name  on  the  list  was  not 
the  vote,  but  only  evidence  of  the  vote. 

5.  Statement  at  Polls.  —  Morris  v.  State,  7 
Blackf.  (Ind.)  607. 

6.  Parol  Evidence  Admissible.  —  Blackwell  v. 
Thompson,  2  Stew.  &  P.  (Ala.)  348. 

Where  the  poll  list  lacks  the  proper  official 
certificate,  it  is  error  to  admit  it  in  evidence 
without  preliminary  proof  of  its  authenticity; 
but  parol  testimony  is  competent  for  this  pur- 
pose.   Hunter  v.  State,  55  Ala.  76. 

In  Com.  v.  Wallace,  Thatch.  Crim.  Cas.  592, 
it  was  held  that  a  copy  of  the  record  of  the 
proceedings  at  a  town  meeting  could  not  be 
admitted  upon  oral  evidence  that  it  was  such 
a  copy,  as  the  record  itself  was  the  best  evi- 
dence. 

7.  Sufficiency  of  Proof.  —  When  a  defendant 
indicted  for  illegal  voting  was  proved  to  have 
left  his  father's  house,  where  he  was  at  home, 
on  the  Sunday  preceding  the  election,  and  to 
have  gone  to  the  township  where  he  had  voted, 
and  to  have  remained  there,  chopping  wood, 


until  the  day  after  the  election,  when  he  re- 
turned home  again,  having  voted  in  the  mean- 
time, it  was  held  that  the  proof  fully  warranted 
a  conviction.  State  v.  Minnick,  15  Iowa 
123. 

When  a  defendant  was  indicted  for  having 
voted  illegally  at  an  election,  and  the  only- 
question  was  whether  he  had  resided  in  the 
town  where  he  had  voted  six  months  next  pre- 
ceding the  election,  it  was  held  that  it  was  not 
sufficient  to  change  the  burden  of  proof  to 
show  that  he  had  resided  in  another  town 
seven  months  before  the  election.  Com.  v. 
Bradford,  9  Met.  (Mass.)  268. 

When  the  indictment  was  for  giving  false 
answers  to  the  officers  who  presided  at  a  meet- 
ing, or  for  wilfully  voting  at  such  meeting 
without  being  qualified,  it  was  held  to  be  suffi- 
cient to  prove  that  the  officers  were  acting  as 
such,  without  having  proved  that  they  were 
legally  qualified  or  chosen  to  hold  the  office. 
Com.  v.  Shaw,  7  Met.  (Mass.)  52. 

Where  an  allegation  was  made  that  "  a  town 
meeting  was  then  and  there  duly  held,"  it  was 
held  that  it  might  be  shown  that  the  meeting 
was  one  held  under  the  laws  and  constitution 
of  the  state.  State  v.  Boyington,  56  Me.  512. 
And  where  the  allegation  was  that  a  meeting 
of  the  inhabitants  of  a  town  was  "  duly 
holden,"  it  was  held  sufficient  to  show  that  a 
meeting  of  the  qualified  voters  of  the  town  had 
been  held.     Com.  v.  Shaw,  7  Met.  (Mass.)  52. 

Where  the  offense  charged  was  that  of  hav- 
ing voted  in  one  town,  ward,  or  district  after 
having  voted  at  the  same  election  in  another 
town  or  district,  and  there  were  two  counts,  in 
which  the  priority  of  the  vote  was  different  in 
each  count,  it  was  held  that  unless  the  jury 
could  determine  from  the  proof  in  which  town 
the  first  vote  was  cast,  the  proof  was  not  suffi- 
cient, although  it  was  shown  that  the  party 
had  voted  in  both  towns.  State  v.  Fitzpatrick, 
4  R.  I.  269. 

Proof  that  an  election  was  in  fact  held,  and 
that  a  board  of  inspectors  was  organized  and 
received  votes,  is  competent  evidence  on  a  trial 
for  illegal  voting.  People  v.  Tripp,  4  N.  Y. 
Leg.  Obs.  344. 
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any  congressional  election ; 1  but  a  United  States  supervisor  of  elections  is  an 
election  officer.8 

Unlawfully  Acting  as  Election  Officer.  —  In  some  states  it  is  a  crime  to  act  as  an 
election  officer  without  a  legal  right  to  do  so.3 

b.  Criminal  Liability  in  General.  —  An  election  officer  is  not  liable 
for  receiving  or  rejecting  votes  improperly,  or  for  other  violations  of  duty 
under  a  mistake  of  judgment,  where  there  is  no  wilful  disregard  of  oVuty  4  or 
fraudulent  intent,5  but  such  officers  are  generally  liable  to  indictment  for 
receiving  votes  of  persons  not  voters  6  or  for  wilfully  rejecting  votes  of  quali- 
fied electors.7 


1.  Governor  Not  an  Election  Officer.  —  Governor 
Clayton  of  Arkansas  was  indicted  under  this 
act,  as  an  election  officer,  for  fraudulently 
making  a  false  certificate  of  the  result  of  a 
congressional  election;  but  upon  a  demurrer 
the  indictment  was  quashed  upon  the  ground 
that  the  governor  of  the  state  was  not  such  an 
election  officer  as  was  contemplated  by  this  act. 
U.  S.  v.  Clayton,  2  Dill.  (U.  S.)  219. 

2.  Supervisor  of  Elections.  —  In  U.  S.  v. 
Fisher,  8  Fed.  Rep.  414,  it  was  held  that  a 
supervisor  of  elections  was  liable  to  an  indict- 
ment as  an  election  officer,  under  section  5515 
of  the  Revised  Statutes  of  the  United  States, 
for  doing  an  unauthorized  act  with  intent  to 
affect  an  election  for  representative  in  Con- 
gress. 

3.  Unlawfully  Acting  as  Election  Officer.  — 

People  v.  Lee,  ioyCaI.477;  Wayman  v.  Com., 
14  Bush  (Ky.)  466.  In  the  case  last  cited  it 
was  held  that  the  office  of  judge  of  election 
was  a  constitutional  one  and  a  person  might 
be  indicted  for  usurping  it,  without  regard  to 
his  motives. 

4.  There  Must  Be  a  Wilful  Disregard  of  Duty. 

—  U.  S.  v.  Chamberlain,  32  Fed.  Rep.  777;  U. 
S.  v.  Dwyer,  56  Fed.  Rep.  464. 

In  the  absence  of  a  guilty  or  improper  mo- 
tive a  failure  of  inspectors  to  canvass  the  vote 
in  the  precise  rranner  required  by  statute  is 
not  a  criminal  offense,  nor  is  it  such  an  offense 
for  the  inspectors  to  deliver  the  keys  of  a  bal- 
lot box  on  the  morning  of  the  election  to  a 
policeman  assigned  by  the  city  authorities  to 
do  duty  at  the  poll  on  the  election  day, 
especially  where  it  was  the  custom  to  do  so  in 
the  city  and  was  apparently  warranted  by  the 
police  law.  U.  S.  v.  Hayden,  52  How.  Pr.  (U. 
S.  Dist.  Ct.)  471. 

Decision  of  Election  Officers  as  to  Qualification. 

—  In  the  case  of  Byrne  v.  State,  12  Wis.  519, 
it  was  held  that  the  doctrine  that  ignorance  of 
the  law  excuses  no  man  does  not  apply  where 
an  election  officer  is  required  by  law  to  decide 
questions  which  require  the  exercise  of  judg- 
ment and  discretion;  and  he  can  only  be  re- 
quired to  do  his  duty  according  to  the  best  of 
his  knowledge  and  ability. 

5.  Fraudulent  Intent  Necessary.  —  U.  S.  v. 
Brewer,  139  U.  S.  278;  People  v.  Burns,  75 
Cal.627. 

When  Unlawful  Intent  May  Be  Presumed.  —  An 

unlawful  intention  may  be  presumed  when 
election  officers  commit  or  permit  unlawful 
acts  which  must  necessarily  have  the  effect  of 
changing  or  affecting  the  result  of  the  elec- 
tion.   U.  S.  v.  Carpenter,  41  Fed.  Rep.  330. 

6.  Receiving  Unauthorized  Votes.  —  State  v. 
M'Donald,  4  Harr.  (Del.)  555;  State  v.  Porter, 


4  Harr.  (Del.)  556;  Com.  v.  Gray,  2  Duv.  (Ky.) 
373;  State  v.  Small,  10  Me.  109;  State  v. 
Krueger,  134  Mo.  262;  State  v.  Smith,  18  N. 
H.  91. 

False  Entry  on  Poll  Books.  —  Under  an  indict- 
ment against  the  clerk  of  an  election  for  mak- 
ing up  a  fraudulent  poll  book  by  a  false  entry 
of  votes  actually  cast  and  recorded,  it  is  not 
material  whether  or  not  the  persons  whose 
votes  he  thus  entered  were  legally  registered 
voters.  And  the  offense  is  single  whether  the 
entry  be  of  one  or  more  votes  or  of  votes  for 
one  or  more  candidates.  Com.  v.  Duff,  87  Ky. 
586. 

7.  Rejecting  Legal  Votes. —  U.  S.  v.  Foster,  4 
Hughes  (U.  S.)  514;  State  v.  Daniels,  44  N.  H. 
383;  People  v.  Boas,  29  Hun  (N.  Y.)  377. 

In  order  to  convict  an  inspector  of  wilfully 
refusing  a  vote,  the  refusal  must  be  shown  to 
be  pursuant  to  a  decided  intention  designedly 
and  purposely  to  exclude  the  vote.  People  v. 
Boas,  29  Hun  (N.  YO377. 

Where  the  judges  of  election  for  member  of 
Congress  refuse  a  vote  with  a  wrongful  animus 
and  intent,  they  may  be  indicted,  notwith- 
standing a  colorable  excuse.  U.  S.  v.  Foster, 
4  Hughes  (U.  S.)  514. 

Vote  Must  Be  Offered. —  In  order  to  sustain  a 
prosecution  against  an  election  officer  for  re- 
fusing to  receive  a  legal  vote,  it  must  be  proved 
that  the  vote  was  actually  offered.  State  v. 
Colton,  9  Houst.  (Del.)  530. 

Under  a  statute  of  Illinois  making  it  an 
offense  to  refuse  a  vote  where  an  affidavit  was 
tendered  showing  the  right  of  the  person  who 
tendered  it  to  vote,  it  was  held  that  a  person 
could  not  be  convicted  where  the  affidavit  was 
not  tendered,  by  showing  that  he  had  said  that 
he  would  refuse  the  vote  even  if  the  affidavit 
were  offered.  Sharp  v.  People,  14  111.  App. 
224. 

When  Offer  to  Vote  Must  Be  Made.  —  An  offer 
to  vote  must  be  made  to  the  election  officers 
while  they  are  acting  in  their  official  capacity. 
State  v.  Clark,  102  Iowa  685. 

Refusal  to  Administer  Oath.  —  Under  the  Iowa 
statutes  an  election  officer  may  be  convicted  of 
refusing  a  legal  vote  by  proof  that  the  voter 
offered  to  take  the  oath  of  qualification  which 
should  have  been  administered  by  the  election 
officers,  and  that  they  refused  to  administer 
the  same,  without  any  necessity  for  the  oath 
having  been  taken  before  any  other  official. 
State  v.  Clark,  102  Iowa  685. 

As  to  Naturalization  Papers.  —  An  election 
officer  cannot  refuse  to  accept  a  ballot  on  the: 
ground  of  invalidity  of  the  voter's  naturaliza- 
tion papers  when  they  are  apparently  valid. 
State  v.  Colton,  9  Iloust.  (Del.)  530. 
851  Volume  X. 


Offenses  Against  Election  Laws. 


ELECTIONS. 


Misconduct  of  Election  Officer. 


c.  Making  False  Returns.  —  It  is  an  indictable  offense  for  election 
officers  to  make  false  returns,  where  doing  so  is  the  result  of  wilfulness  and 
fraud,1  or,  it  has  been  held,  of  mere  carelessness.2  On  the  trial  of  an  election 
officer  for  making  a  false  return,  persons  who  voted  at  the  election  cannot  tes- 
tify for  whom  they  voted.3 

d.  ALTERING  Ballots.  —  In  Massachusetts  it  is  an  indictable  offense  for 
an  election  officer  to  alter  in  any  manner  a  ballot  which  has  been  cast.4 


But  where  a  whole  issue  of  naturalization 
papers  had  been  pronounced  fraudulent  by  two 
judges  of  the  Supreme  Court,  and  a  third 
judge  had  ascertained  that  forgeries  of  the  seal 
of  a  court  had  been  committed,  and  that  a 
counterfeit  die  was  in  existence,  it  was  held 
that  election  officers  could  not  be  convicted  for 
refusing  the  votes  of  persons  claiming  the 
right  to  vote  under  papers  of  that  issue.  Com. 
v.  Sheriff,  7  Phila.  (Pa.)  84. 

Presumption  of  Good  Faith.  —  In  the  case  of 
Com.  v.  Lee,  1  Brews.  (Pa.)  273,  it  was  held  that 
it  must  be  shown  that  the  officer  rejected  the 
vote  knowing  it  to  be  the  vote  of  a  qualified 
citizen;  that  the  presumption  of  honesty  was 
in  his  favor;  and  that  the  commonwealth  must 
prove  that  in  rejecting  the  vote  the  defendant 
did  not  act  conscientiously,  but  wilfully  and 
intentionally  disregarded  his  duty.  See  also 
Com.  v.  Sheriff,  1  Brews.  (Pa.)  183;  State  v. 
Smith,  18  N.  H.  91. 

1.  False  Returns.  —  Com.  v.  Eckert,  (Ky.  1892) 
20  S.  W.  Rep.  253;  Peoples.  Sullivan,  (Oyer  & 
T.  Ct.)  7  N.  Y.  Crim.  Rep.  420;  Com.  v.  Boyle, 
3  Pa.  Dist.  Rep.  591. 

A  judge  of  elections  is  guilty  of  a  wilful 
fraud  where  in  computing  the  vote  he  read  the 
ballots  and  announced  the  vote  of  each  candi- 
date, but  corruptly  and  fraudulently  did  not 
give  the  true  vote,  and  afterwards  signed  the 
return  containing  the  vote  as  read  by  him. 
Com.  v.  Casey,  3  Pa.  Dist.  Rep.  413,  14  Pa. 
Co.  Ct.  Rep.  389,  7  Kulp.  (Pa.)  265.  In  this 
case  it  was  further  held  that  the  Act  of  July  2, 
1839  (Pamph.  L.  541),  providing  for  the  pun- 
ishment of  election  offenses,  was  not  repealed 
by  the  Act  of  June  19,  1891  (Pamph.  L.  349). 

Under  the  Missouri  statute  ^the  duty  of  a 
clerk  of  election  is  merely  to  attest  the  act 
of  the  judges  in  signing  the  certificate  as  to  the 
result,  and  he  has  nothing  to  do  with  the 
actual  vote  or  the  count.  Therefore  an  in- 
dictment under  U.  S.  Rev.  Stat.,  §  5515,  charg- 
ing a  clerk  of  election  with  "  falsely  attesting 
upon  the  poll  books  a  lalse  certificate,"  is  bad 
on  demurrer,  as  the  clerks  do  not  in  fact  cer- 
tify as  to  the  correctness  of  the  count.  U.  S. 
v.  Green,  33  Fed.  Rep.  619. 

At  What  Elections  Offense  May  Be  Committed. 
—  In  Pennsylvania  an  officer  at  an  election  for 
a  delegate  to  a  county  nominating  convention 
may  be  indicted  for  a  false  return.  Com.  v. 
Boyle,  3  Pa.  Dist.  Rep.  591. 

Time  of  Committing  Offense.  —  In  New  York 
inspectors  of  election  may  be  punished  for 
making  a  false  statement  of  the  result  of  the 
count  of  votes,  though  such  statement  was 
made  several  days  after  the  election,  and  at  a 
time  when  the  board  of  inspectors,  having 
made  a  return  on  election  day  as  required  by 
law,  had  been  dissolved  by  operation  of  law. 
People  v.  Sullivan,  (Oyer  &  T.  Ct.)  7  N.  Y. 
Crim.  Rep.  420. 
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Wilfulness  or  Fraud  Must  Be  Sho'wn. —  Where 
an  inspector  of  an  election,  chosen  under  a 
state  law,  is  indicted  for  making  a  false  certifi- 
cate of  the  result  of  an  election  for  representa- 
tive in  Congress,  it  must  be  shown,  in  order  to 
convict,  that  the  certificate  was  made  fraudu- 
lently. U.  S.  v.  Hayden,  52  How.  Pr.  (U.  S. 
Dist.  Ct.)47i.  In  this  case  it  was  further  held 
that  where  it  was  shown  that  the  fraud  upon 
the  ballot  box  had  been  perpetrated  by  an  un- 
known person,  not  an  agent  of  the  inspector, 
there  could  be  no  conviction. 

And  where  state  officers  were  indicted  for 
adding  names  of  persons  not  voting  at  an 
election  at  which  a  member  of  Congress 
was  elected,  in  order  to  affect  the  result,  it  was 
held  that  it  must  be  proved  that  the  act  was 
done  by  the  defendants,  or  by  others  in  their 
presence  and  with  their  consent.  U.  S.  v. 
Wright,  16  Fed.  Rep.  112. 

Evidence.  —  On  an  indictment  for  making  a 
false  election  return  the  introduction  of  the 
official  certificate  on  the  poll  book  returned 
from  the  precinct  where  the  defendants  acted 
as  officers,  purporting  to  be  signed  by  them,  is 
at  least  prima  facie  evidence  that  the  same 
was  signed  by  them.  Com.  v.  O'Hara,  (Ky. 
1895)  33  S.  W.  Rep.  412. 

Where  Result  of  Election  Not  Affected.  — 
Where,  on  the  trial  of  an  election  officer  for 
violation  of  the  election  laws  by  making  false 
returns,  it  is  shown  that  the  result  of  the  elec- 
tion was  not  affected  thereby,  a  conviction  of 
the  defendant  is  warranted  efnly  by  the  most 
conclusive  proof  of  his  guilt.  Com.  v.  Young, 
15  Pa.  Co.  Ct.  Rep.  349. 

2.  False  Returns  Resulting  from  Carelessness.  — 
In  Massachusetts  it  was  held  that  it  was  an  in- 
dictable offense  for  the  mayor  and  aldermen  of 
the  city  of  Boston  to  omit,  through  careless- 
ness, to  return  any  votes  cast  at  an  election 
for  member  of  Congress.  Com.  v.  Mayor, 
Thatch.  Crim.  Cas-.  298. 

3.  Voters  Cannot  Testify  as  to  Their  Votes.  — 
Com.  v.  Barry,  98  Ky.  394. 

4.  Altering  Ballots.  —  Com.  v.  McGurty,  145 
Mass.  257.  In  this  case  it  was  held  that  the 
drawing  of  a  line  through  the  letter  and  word 
"  S.  Wakefield,"  in  the  name  of  a  candidate, 
"  Nelson  S.  Wakefield,"  was  an  alteration 
within  the  meaning  of  the  statute.  It  was  also 
held  that  it  was  not  necessary  that  the  ballot 
should  have  been  canceled  by  a  mechanical 
device,  as  provided  by  c.  299,  §  10,  Laws  of 
1884,  because  section  12  of  the  same  statute 
makes  provision  for  the  case  where  a  ballot 
box  constituting  such  mechanical  device  can- 
not be  furnished.  It  was  further  held  that 
the  objection  that  the  vote  for  Mr.  Wakefield 
was  not  a  "  ballot  cast  for  any  officer,"  be- 
cause he  was  merely  a  candidate  for  office,  and 
was  not  elected,  could  not  prevail.  And  the 
court  considered  that  the  fact  that  the  fraud 
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Secondary  evidence  of  the  contents  of  a  ballot  is  competent,  when  the  ballot 
is  destroyed,  in  proceedings  for  altering  the  ballot.1 

e.  Obstructing  Other  Officers.  —  It  is  a  criminal  offense  for  one  elec- 
tion officer  wilfully  to  obstruct  another  in  the  performance  of  his  duties.2 

6.  Other  Offenses — a.  Bribery.3  —  The  bribery  of  a  voter  is  the  offering 
of  a  valuable  consideration  either  for  his  vote  or  for  his  forbearing  to  vote, 
and  is  an  indictable  offense  both  at  common  law  4  and  by  statute  in  England 
and  the  United  States .*  It  is  likewise  bribery  in  the  voter  to  ask,  take,  or 
receive  money  or  any  other  reward  by  way  of  gift,  loan,  or  other  device,  for 
giving  his  vote  to  a  particular  candidate,  or  for  forbearing  to  vote  at  all  at 
an  election.6 

Procuring  "Withdrawal  of  Opposing  Candidate.  —  It  is  not  bribery  for  a  candidate  for 
political  office  to  pay  money  or  offer  other  inducements  to  procure  the  with- 
drawal of  an  opposing  candidate  and  an  indorsement  of  himself  by  the  sup- 
porters of  such  candidate.7 

Offense  Complete  Though  Object  Not  Attained.  —  The  offense  of  bribery  may  be  com- 
plete although  its  object  has  not  been  attained,  by  reason  of  the  person  bribed 
not  voting  as  expected.8 

Treating  Voters.  —  It  is  a  culpable  offense  to  furnish  refreshment  or  liquor  to 
voters  for  the  purpose  of  influencing  their  votes  in  favor  of  a  particular 
candidate.9 

Exceeding  Amount  Allowed  by  Law  as  Election  Expenses.  —  In  some  states  it  is  made 


was  unsuccessful,  and  that  the  ballot  was 
counted  and  returned  for  Mr.  Wakefkld,  was 
not  available  as  a  defense. 

1.  Secondary  Evidence  of  Contents  of  Ballot.  — 

Com.  v.  McGurty,  145  Mass.  257. 

2.  Obstructing  Other  Officers.  —  In  re  Depriest, 
43  Fed.  Rep.  911.  In  this  case  it  was  held 
that  a  registrar  who  denied  a  supervisor  of 
elections  access  to  the  registration  book  or  ob- 
structed him  in  making  a  copy  thereof  would 
be  liable  to  arrest  without  process,  and  fine  and 
imprisonment,  under  U.  S.  Rev.  Stat..  §  5522. 

A  policeman  may  be  held  criminally  liable 
for  excluding  from  the  voting  room  an  in- 
spector appointed  by  a  party  to  inspect  and 
witness  the  count;  and  it  is  no  defense  that  he 
was  authorized  to  do  so  by  the  sheriff  of  the 
election,  as  such  officer  has  no  right  to  exclude 
the  inspector.    Com.  v.  Miller,  98  Ky.  446. 

3.  Bribery.  —  See  also  the  title  Bribery,  vol. 
4,  p.  911,  where  the  subject  of  bribery  at  elec- 
tions has  received  a  very  full  treatment. 

4.  An  Offense  at  Common  Law.  —  Rex  v.  Plymp- 
ton,  2  Ld.  Raym.  1377;  Rex  v.  Pollman,  2 
Campb.  229;  Rex  v.  Lancaster,  6  Cox  C.  C. 
737;  Russell  v.  Com.,  3  Bush  (Ky.)46g;  Cur- 
ran  v.  Taylor,  92  Ky.  537,  citing  2  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  530;  State  v. 
Jackson,  73  Me.  91,  40  Am.  Rep.  342;  Com.  v. 
Walter,  86  Pa.  St.  15;  Nichols  v.  Mudgett,  32 
Vl.  546. 

5.  What  Constitutes  Bribery.  —  It  is  bribery  to 
pay  money  to  a  voter  in  order  to  induce  him  to 
use  his  influence  in  favor  of  a  candidate  for 
office.    Com.  v.  Rudy,  5  Pa.  Dist.  Rep.  270. 

It  is  not  necessarily  bribery  for  the  chair- 
man of  a  political  committee  to  employ  a  per- 
son to  perform  the  duties  of  the  office  for  him, 
agreeing  to  be  personally  liable  for  the  com- 
pensation. Smith  v.  Babcock,  3  N.  Y.  App. 
Div.  h. 

To  What   Elections  Statutes  Against  Bribery 

Apply.  —  Gen.  Stat.  Kentucky,  1888,  c.  33,  art. 
12,      11,  12,  providing  a  punishment  for  brib- 


ery at  elections,  did  not  apply  to  the  purchase 
of  a  vote  at  an  election  on  a  question  of  a 
county  subscription  to  railroad  stock,  because 
section  1,  article  1,  provided  that  whenever 
reference  was  made  to  an  election  it  should  be 
deemed  to  mean  an  election  by  those  who  had 
a  right  to  vote  in  "  the  election  of  the  officers 
designated."  Curran  v.  Taylor,  92  Ky.  537. 
This  section  was  extended  by  the  Act  of  June 
30,  1892  (Ky.  Stat.  1894,  c.  41,  art.  1,  §  1),  to  in- 
clude "  the  decision  of  questions  submitted  to 
the  qualified  voters  as  well  as  the  choice  of 
officers  by  them." 

Gen.  Stat.  Kentucky,  1894.  c.  41,  §  1587, 
making  bribery  at  an  election  a  criminal 
offense,  applies  to  an  election  to  fill  the  office 
of  president  of  the  board  of  councilmen  of  a 
city.    Com.  v.  Root,  96  Ky.  533. 

6.  Reception  of  Compensation  by  Voter  Bribery. 
—  Com.  v.  Stephenson,  3  Mete.  (Ky.)  226.  See 
also  Walsh  v.  People,  65  111.  58,  16  Am.  Rep. 
569- 

Reception  of  Money  After  Election.  —  In  Hunt- 
ingtower  v.  Gardiner,  1  B.  &  C.  297,  8  E.  C.  L. 
128.  it  was  held  that  where  a  voter  received 
money  after  an  election  for  having  voted  for  a 
particular  candidate,  no  agreement  for  such 
payment  having  been  made  before  the  elec- 
tion, this  was  not  bribery  within  the  purview 
of  the  statute  2  Geo.  II.,  c.  24.  See  also  Hutch- 
inson v.  State,  36  Tex.  293. 

7.  Procuring  Withdrawal  of  Opponent. —  State 
v.  Bland,  144  Mo.  534. 

8.  Object  Need  Not  Be  Attained.  —  Henslow  v. 
Fawcett,  3  Ad.  &  El.  51,  30  E.  C.  L.  24;  Slate 
v.  Downs,  14S  Ind.  324. 

9.  Treating  Voters. —  Hughes  v.  Marshall,  5 
C.  &  P.  150,  24  E.  C.  L.  250;  Ward  v.  Nanncy, 
3  C.  &  P.  399,  14  E.  C.  L.  369;  State  v.  Shaw, 
8  Humph.  (Tenn.)  32. 

But  in  Indiana  it  has  been  held,  in  an  action 
for  libel,  that  it  is  not  a  felony  to  treat  voters 
at  an  election.  Hcilman  v,  Shanklin,  60  Ind. 
424. 
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an  indictable  offense  for  a  candidate  to  pay  out  for  the  expenses  of  his  election 
more  than  a  fixed  amount.  Such  statutes,  being  penal,  should  be  strictly 
construed.1 

b.  Betting  on  Elections.  —  Statutes  punishing  betting  on  elections 
must,  like  other  penal  statutes,  be  strictly  construed,  and  in  order  to  consti- 
tute the  offense  all  the  elements  of  a  bet  must  enter  into  the  transaction.2 

c.  Sales  or  Gifts  of  Liquor  —  Keeping  Saloons  Open.  —  Election 
laws  very  frequently  forbid  any  sales  or  gifts  of  liquor,  or  the  keeping  open  of 
any  saloon,  on  the  day  of  election;3  and  the  day,  within  the  meaning  of  such 
a  provision,  includes  the  entire  twenty-four  hours  from  midnight  to  midnight, 
not  merely  the  time  during  which  the  polls  are  open.4 

d.  Intimidating  Voters.  —  It  is  an  offense  against  the  federal  election 
law  to  do  any  act  for  the  purpose  of  intimidating  a  voter  so  as  to  deter  him 
from  voting,  but  a  criminal  intent  must  be  shown.5 

e.  Carrying  Weapons.  —  In  Texas  it  is  a  criminal  offense  for  any  person 
other  than  a  peace  officer  to  carry  a  dangerous  weapon  on  the  day  of  election, 
at  any  election  precinct  or  within  one-half  mile  of  any  voting  place.6    But  it 


1.  Statutes  as  to  Exceeding  Election  Expenses 
Strictly  Construed.  —  State  v.  Bland,  144  Mo. 
534.  In  this  case  it  was  held  that  the  fact 
that  what  was  paid  out  for  a  candidate  by 
other  persons,  wholly  or  in  part  with  his  knowl- 
edge, in  addition  to  what  he  himself  expended, 
exceeded  the  legal  limit,  did  not  render  him 
liable  where  he  himself  had  not  exceeded  the 
limit,  and  that  in  such  case  he  could  not  be 
ousted  from  his  office. 

2.  Circumstances  Not  Amounting  to  Betting.  — 
Where  an  indictment  for  losing  money  by  bet- 
ting on  an  election  charged  that  the  defendant 
bought  a  gold  ring  of  the  value  of  ten  dollars, 
to  be  paid  for  at  that  price  when  a  certain 
candidate  should  be  elected  governor,  other- 
wise not  to  be  paid  for  at  all,  it  was  held  to  be 
insufficient,  as  in  neither  event  would  he  lose 
anything  of  value.  Wagner  v.  State,  63  Ind. 
250. 

A  person  cannot  be  convicted  of  betting  on 
an  election  when  he  proposed  to  bet  a  certain 
amount  and  put  up  his  stake,  and  the  other 
party  put  up  a  portion  of  his  stake,  which  was 
forfeited  to  the  defendant  by  his  failure  to  put 
up  the  remainder  within  the  required  time. 
Rich  v.  State,  (Tex.  Crim.  App.  1897)  42  S.  W. 
Rep.  291. 

Evidence.  —  In  an  action  for  unlawfully  bet- 
ting on  an  election,  it  was  shown  that  the 
money  was  placed  in  an  envelope,  on  the  out- 
side of  which  were  written  directions  to  the 
stakeholder  as  to  paying  it  over.  It  was  held 
that  the  writing  was  the  primary  evidence, 
and  must  be  produced  before  the  state  would 
be  allowed  to  prove  the  bet  by  parol  evidence. 
Frazee  v.  State,  58  Ind.  8. 

3.  Sale  or  Gift  Need  Not  Be  Connected  with 
Election.  ■ —  It  is  not  necessary,  to  constitute  the 
offense  of  giving  away  intoxicating  liquors  on 
election  day,  under  the  Arkansas  statute 
(Mansf.  Dig.,  §1850),  that  the  gift  should  have 
any  connection  with  or  reference  to  the  elec- 
tion. Wolf  v.  State,  59  Ark.  297,  43  Am.  St. 
Rep.  34. 

Evidence  Necessary  to  Convict.  —  The  provi- 
sions of  Ky.  Stat.  1894,  §  1594,  that  a  person 
cannot  be  convicted  of  furnishing  spirituous 
liquors  on  election  day  or  of  any  other  offense, 
under  the  chapter  in  which  the  section  occurs, 


upon  the  testimony  of  a  single  witness,  with- 
out strong  corroborating  circumstances,  is  not 
restricted  in  its  operation  to  cases  where  the 
witness  was  also  guilty  of  the  same  offense, 
but  requires  more  than  the  testimony  of  one 
witness  in  every  case.  Com.  v.  Hart,  98 
Ky.  7. 

4.  Prohibition  of  Sales  or  Gifts  of  Liquor  or  Keep- 
ing Saloon  Open  Cover  Entire  Day.  —  Com.  v. 
Murphy,  95  Ky.  38;  Schuck  v.  State,  50  Ohio 
St.  493;  Jones  v.  State,  32  Tex.  Crim.  Rep. 
533;  Steinberger  v.  State,  35  Tex.  Crim.  Rep. 
492. 

Erroneous  Information  as  to  Meaning  of  Law 
No  Defense.  —  It  is  no  defense  that  the  defend- 
ant was  told  that  the  prohibition  applied  only 
to  the  time  during  which  the  polls  were  open, 
Jones  v.  State,  32  Tex.  Crim.  Rep.  533;  Stein- 
berger v.  State,  35  Tex.  Crim.  Rep.  492;  even 
though  the  information  came  from  an  officer, 
Jones  v.  State,  32  Tex.  Crim.  Rep.  533. 

5.  Challenging  Vote  Not  Intimidation.  —  A 
challenger  at  the  polls  cannot  be  convicted 
under  Rev.  Stat.  U.  S.,  §  5511,  of  "  inducing 
a  voter  by  threat  or  intimidation  to  refuse  to 
vote,"  because  of  his  challenging  a  certain 
vote,  unless  a  criminal  intent  be  shown.  U. 
S.  v.  Guion,  37  Fed.  Rep.  263. 

Intention  to  Prevent  Vote.  —  Under  Rev.  Stat. 
U.  S.,  §  5515,  an  officer  of  elections  is  crim- 
inally liable  for  intentional  delay  until  the 
election  day  in  executing  a  warrant  for  the 
arrest  of  one  charged  with  illegally  registering, 
or  for  threatening  to  arrest  the  person,  for  the 
purpose  of  deterring  him  from  voting.  Mat- 
ter of  Spooner,  9  N.  Y.  Abb.  N.  Cas.  (U.  S. 
Cir.  Ct.)  481. 

6.  Carrying  Weapons  —  Two  Distinct  Offenses 
Defined  by  Code.  —  In  Cooper  v.  State,  26  Tex. 
App.  575,  the  court,  per  Hurt,  J.,  said:  "  In 
the  motion  for  rehearing  it  is  again  urged  that 
articles  163  and  320,  Penal  Code,  define  the 
same  offense,  and  that  they  provide  different 
punishments;  and  therefore  that,  the  punish- 
ment being  uncertain,  no  punishment  should 
be  inflicted.  If  these  articles  define  the  same 
offense  this  judgment  should  be  reversed,  be- 
cause the  penalty  must  be  certain.  Do  they 
define  the  same  offense?  Appellant  is  charged 
with  violating  article  163,  Penal  Code;  the 
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has  been  held  that  the  spirit  of  the  law  was  not  violated  by  a  person  who,  see- 
ing a  dangerous  attack  upon  his  brother  near  the  polling  place,  procured 
a  pistol  and  carried  it  to  the  scene  of  the  difficulty  for  the  sole  purpose  of 
defending  his  brother.1 


weapon  was  a  gun.  This  article  in  substance 
provides:  '  If  any  person,  other  than  a  peace 
officer,  shall  carry  a  gun,  etc.,  on  any  day  of 
election,  during  the  hours  the  polls  are  open, 
within  the  distance  of  one-half  mile  of  the  poll 
or  voting  place,  he  shall  be  fined  not  less  than 
one  nor  more  than  five  hundred  dollars,  and 
in  addition  thereto  may  be  imprisoned  in  the 
county  jail  for  a  time  not  exceeding  one 
month.'  To  be  guilty,  the  accused  must 
carry  the  gun;  he  must  carry  the  gun  during 
the  hours  the  polls  are  open  on  a  day  of  elec- 
tion ;  he  must  carry  the  gun  on  such  a  day  and 
during  the  hours  the  polls  are  open,  within 
one-half  mile  of  the  poll  or  election  place. 
These  are  the  elements  which  go  into  the  com- 
position of  the  offense  defined  by  article  163. 
That  portion  of  article  320  bearing  upon  the 
question  in  substance  provides:  '  If  any  per- 
son shall  go  to  any  election  precinct  on  a  day 
of  election,  where  any  portion  of  the  people 
*  *  *  are  collected  to  vote  at  said  election, 
and  shall  have  or  carry  about  his  person  any 
firearms,  etc.,  he  shall  be  punished  by  fine  not 
less  than  fifty  nor  more  than  five  hundred  dol- 
lars, and  shall  forfeit  the  weapon,'  etc.  Now, 
to  commit  this  offense  the  accused  must  go  to 
an  election  precinct  on  the  day  of  the  election, 
he  must  go  where  a  portion  of  the  people  are 
collected,  the  people  must  be  collected  to  vote 
at  the  election,  and  he  must  have  or  carry 
about  his  person  the  prohibited  weapon.  It 
will  be  readily  perceived  that  the  elements  of 
these  offenses  are  not  the  same.  In  that  de- 
fined by  article  320  it  is  not  material  whether 
the  polls  are  open  or  not,  nor  is  it  necessary 
that  the  weapon  be  carried  during  the  hours 
the  polls  are  open.  On  the  other  hand,  it  is 
not  an  element  in  the  offense  defined  by  arti- 
cle 163  that  the  accused  have  or  carry  the 
weapon  at  or  to  the  crowd  collected  to  vote. 
If  the  weapon  is  carried  (during  the  hours  the 
polls  are  open)  within  one-half  mile  of  the 
voting  place,  the  other  elements  attending,  he 
would  be  guilty."  The  same  judge  expressed 
similar  views  on  a  prior  hearing  of  the  same 
case  in  Cooper  v.  State,  25  Tex.  App.  530. 

1.  Circumstances  Justifying  the  Carrying  of 
Arms. —  Barkley  v.  State,  28  Tex.  App.  99. 
In  this  case  the  court,  per  Willson,  J.,  said: 
"  The  facts  proved  are  that  an  election  was 
being  held  at  Birdville,  a  voting  place;  that 
while  the  polls  were  open  Jim  Barkley,  a 
brother  of  the  defendant,  became  involved  in 
a  difficulty  near  the  polling  place,  and  was 
being  followed  and  appaiently  attacked  by  a 
crowd  of  persons,  some  of  whom  were  armed 
with  sticks  or  bludgeons.  At  this  time  the 
defendant,  who  was  a  merchant,  was  in  his 
business  house,  about  seventy-five  yards  from 
where  the  crowd  was  advancing  upon  his 
brother.  He  was  informed  that  his  said 
brother  was  in  danger,  and  from  his  store  he 
could  see  the  crowd  advancing  upon  his 
brother,  could  see  his  brother  retreating, 
and  could  hear  the  loud  talking  of  the  crowd. 
He  armed  himself  with  a  pistol,  which  pistol 
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he  kept  in  his  place  of  business,  and  went  hur- 
riedly to  the  scene  of  the  difficulty,  and  in  a 
peaceable  manner  quelled  the  disturbance  and 
returned  immediately  to  his  store.  It  is  clear 
from  the  evidence  that  the  defendant  in  leav- 
ing his  store  and  in  going  to  the  place  of  the 
difficulty  acted  upon  the  belief  that  his  brother 
was  in  imminent  danger  of  being  killed  or 
seriously  injured.  He  was  warranted  in  such 
belief  by  what  he  could  hear  and  see.  It  is 
furthermore  clear  from  the  evidence  that  the 
only  motive  which  actuated  him  in  going  to 
the  place  with  the  pistol  was  to  defend  his 
brother  from  the  apparent  impending  danger 
of  being  killed  or  seriously  injured  by  the 
attacking  crowd.  Upon  the  trial  counsel  for 
defendant  requested  a  special  instruction  as 
follows:  '  If  you  find  from  the  evidence  that 
the  defendant  carried  a  pistol  within  a  distance 
of  one-half  mile  of  the  Birdville  voting  box 
during  the  time  the  polls  were  open,  and  that 
before  he  so  carried  the  pistol  his  brother,  Jim 
Barkley,  was  in  a  difficulty  at  or  near  such 
voting  box,  and  that  defendant  saw  him  re- 
treating with  a  number  of  persons  apparently 
pursuing  him,  and  apparently  about  to  do 
serious  bodily  injury  to  his  said  brother,  and 
that  defendant,  reasonably  believing  from 
such  appearance  as  viewed  from  his  stand- 
point that  his  said  brother  was  actually  in 
danger  of  such  serious  bodily  injury,  then 
took  the  pistol  and  went  to  the  defense  of  his 
brother  against  such  apparent  danger,  and  for 
that  purpose  only,  you  must  acquit  the  defend- 
ant.' This  instruction  was  refused,  and  the 
defendant  excepted  and  presents  this  action  of 
the  court  by  proper  bill.  In  the  charge  of  the 
court  given  to  the  jury  the  issue  sought  to  be 
presented  by  the  special  instruction  is  not  sub- 
mitted to  the  jury.  We  are  of  the  opinion  that 
said  special  instruction  should  have  been 
given."  The  judge  then  distinguished  the 
case  of  Livingston  v.  State,  3  Tex.  App.  74,  in 
the  following  language:  "  In  the  Livingston 
case  it  does  not  appear  that  the  threatened 
danger  was  imminent,  immediate,  and  press- 
ing. The  defendant  proposed  to  prove  that 
his  life  was  threatened  and  was  in  danger  at 
the  time  it  was  charged  he  committed  the 
offense.  This  proposed  evidence  was  rejected. 
In  passing  upon  this  question  this  court  said: 
'  The  statute  punishing  the  carrying  of  arms 
within  one-half  mile  of  the  place  of  election 
makes  no  exception  or  reservation  in  favor  of 
such  class  of  cases.'  We  do  not  think  our 
view  of  the  present  case  conflicts  with  the  de- 
cision above  referred  to.  A  mere  prospective, 
anticipated  danger,  which  might  not  occur  or 
which  might  be  avoided  or  prevented  by  other 
means  than  the  use  of  arms,  would  not  excuse 
a  person  from  the  operation  of  article  163;  and 
we  do  not  understand  the  Livingston  case  as 
holding  more  than  that  such  a  state  of  facts 
furnished  no  excuse  under  the  statute.  We 
think  the  facts  of  the  Livingston  case  brought 
it  within  both  the  letter  and  the  spirit  of  the 
statute." 
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7.  Jurisdiction  of  Courts  —  Federal  Election  Laws  —  a.  Jurisdiction  of 
State  Courts.  —  In  election  cases,  as  in  other  cases,  the  courts  of  a  state 
have  no  extraterritorial  jurisdiction.1  Most  questions  as  to  jurisdiction  have 
arisen  upon  disputes  as  to  whether  certain  offenses  were  cognizable  by  federal 
or  state  courts,  thus  involving  a  construction  of  the  federal  election  laws. 

b.  FEDERAL  ELECTION  L-AWS  —  (i)  Power  of  Congress.  —  No  constitu- 
tional statute  can  be  passed  by  Congress  creating  or  punishing  election  offenses 
in  reference  to  state  or  municipal  elections  except  for  the  express  purpose  of 
protecting  voters  from  being  refused  the  right  of  voting  on  account  of  their 
race,  color,  or  former  slavery ;  2  but  Congress  may  create  or  provide  for  the 
punishment  of  offenses  at  congressional  elections,3  even  though  such  offenses, 
be  by  state  officers  and  against  state  statutes.4 

(2)  Of  What  Offenses  Federal  Courts  Have  Jurisdiction.  —  Federal  courts 
have  jurisdiction  of  any  offense  committed  at  a  congressional  election  with  the 
intention  of  affecting  the  result  of  an  election  for  a  member  of  Congress.5  It. 
has  been  considered  that  if  the  offense  was  exclusively  in  regard  to  the  elec- 
tion of  state  or  municipal  officers  the  federal  courts  were  without  jurisdiction,, 
although  a  representative  in  Congress  was  chosen  at  the  same  election,6  but  it 
is  now  established  that  any  offense  at  an  election  at  which  a  member  of  Con- 
gress is  to  be  chosen,  whether  intended  to  affect  the  election  of  the  congress- 
man or  not,  is  an  offense  against  the  United  States.7 


1.  No  Extraterritorial  Jurisdiction.  —  Fraudu- 
lent voting  in  the  army  beyond  the  limits  of 
the  state  is  not  within  the  jurisdiction  of  the 
criminal  courts  of  the  state.  Com.  v.  Kunz- 
mann,  41  Pa.  St.  429. 

2.  Congress  Cannot  Regulate  State  or  Municipal 
Elections.  —  U.  S.  v.  Reese,  92  U.  S.  214;  In  re 
Green,  134  U.  S.  377.  In  the  last  case  cited  it 
was  held  that  presidential  electors  are  state 
officers,  and  fraud  at  their  election  is  cogniz- 
able by  state  courts  only. 

3.  Congress  May  Punish  Offenses  at  Congres- 
sional Elections.  —  U.  S.  v.  Munford,  16  Fed. 
Rep.  223;  U.  S.  v.  Belvin,  46  Fed.  Rep.  381. 

In  section  55140!  the  Revised  Statutes  of  the 
United  States,  enacting  that  where,  by  the 
laws  of  a  state,  the  name  of  a  candidate 
for  representative  or  delegate  in  Congress, 
and  the  namesof  candidates  for  state  offices,  are 
required  to  be  on  the  same  ballot,  "  it  shall  be 
deemed  sufficient  prima  facie  evidence  to  con- 
vict any  person  charged  with  voting,  or  offer- 
ing to  vote,  unlawfully,  under  the  provisions 
of  this  chapter,  to  prove  that  the  person  so 
charged  cast,  or  offered  to  cast,  such  a  ticket 
or  ballot  whereon  the  name  of  such  represent- 
ative or  delegate  [in  Congress]  might  by 
law  be  printed,  written,  or  contained,  or  that 
the  person  so  charged  committed  any  of  the 
offenses  denounced  in  this  chapter  with  refer- 
ence to  such  ticket  or  ballot,"  the  last  clause 
should  be  read  as  if  the  word  "  so"  were 
omitted,  and  the  section  is  therefore  not  lim- 
ited to  the  offense  of  voting  or  offering  to  vote 
unlawfully,  but  embraces  all  the  offenses 
named  in  the  chapter.  U.  S.  v.  Morrissey,  32 
Fed.  Rep.  147. 

Where  the  statute  requires  an  inspector  to 
deliver  the  certificate  to  the  canvassers,  part- 
ing with  it  before  he  has  so  delivered  it,  where 
a  member  of  Congress  is  voted  for,  is  an 
offense  under  this  section.  In  re  Coy,  31  Fed. 
Rep.  794. 

Resisting  a  United  States  marshal  attempt- 
ing to   arrest  a  man    trying  to   vote   at  a 


congressional  election,  under  circumstances 
showing  fraud,  is  indictable  under  Rev.  Stat.. 
U.  S.,  §  5222.  U.  S.  v.  Conway,  6  Fed.  Rep.. 
49- 

4.  Congress  May  Punish  Offenses  Against  State 
Statutes.  —  Ex  p.  Siebold,  100  U.  S.  371 ;  Ex  p.. 
Clarke,  100  U.  S.  399;  U.  S.  v.  Bader,  16  Fed. 
Rep.  116;  U.  S.  v.  O'Connor,  31  Fed.  Rep. 
449;  In  re  Coy,  31  Fed.  Rep.  794. 

6.  Federal  Courts  May  Punish  Offenses  Intended 
to  Affect  Elections  of  Members  of  Congress.  —  It  is 
an  offense  under  Rev.  Stat.  U.  S.,  §  5515,  for 
an  inspector  of  election  to  appoint  unsuitable 
and  incompetent  persons  as  inspectors  with 
intent  to  affect  an  election  for  a  member  of 
Congress,  or  its  result.  U.  S.  v.  Caruthers, 
15  Fed.  Rep.  309. 

Under  Rev.  Stat.  U.  S.,  §  5515,  an  election 
officer  may  be  punished  for  adding  names  of 
persons  who  did  not  vote  to  the  list  of  voters 
required  to  be  kept  by  the  state  law,  if  the  acts 
were  done  to  affect  the  result  of  an  election  for 
member  of  Congress.  U.  S.  v.  Wright,  16 
Fed.  Rep.  112. 

United  States  supervisors  of  election  maybe 
indicted  for  doing  an  unauthorized  act  with 
the  intent  to  affect  the  result  of  a  congres- 
sional election.  U.  S.  v.  Fisher,  8  Fed.  Rep. 
414. 

6.  Doctrine  that  Offense  Must  Relate  to  Election 
of  Congressman.  —  Ex  p.  Perkins,  29  Fed.  Rep. 
900;  U.  S.  v.  Morrissey,  32  Fed.  Rep.  147;  U. 
S.  v.  Nicholson,  3  Woods  (U.  S.)  215. 

7.  Any  Offense  at  Congressional  Elections  Is 
Against  United  States.  —  The  Act  of  Congress 
and  the  statutes  of  Indiana  make  it  a  criminal 
offense  for  an  inspector  of  elections,  or  other 
election  officer,  at  an  election  for  a  member  of 
Congress,  to  whom  is  committed  the  safe 
keeping  and  delivery  to  the  board  of  canvass- 
ers of  the  poll  books,  the  tally  sheets,  and  the 
certificates  of  the  votes,  to  fail  or  omit  to  per- 
form this  duty  of  safekeeping  and  delivery. 
In  an  indictment  in  a  court  of  the  United 
States  for  a  conspiracy  to  induce  these  officers 
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(3)  Concurrent  Jurisdiction  of  State  Courts.  —  It  has  been  held  in  Arkansas 
that  the  state  may  punish  offenses  committed  at  congressional  elections.1 

XXV.  Election  Expenses  —  1.  Authority  to  Incur  Expenses.  —  The  au- 
thority to  incur  expenses  in  holding  an  election,  like  the  authority  to  hold  the 
election  itself,*  depends  upon  the  fact  that  they  are  incurred  in  virtue  of  some 
legal  authority,  and  that  authority  is  usually  conferred  by  statute.3 

Expenses  of  Registration.  — -  The  manner  in  which  the  expenses  of  the  registra- 
tion shall  be  defrayed  is  provided  for  by  statute. 

Expense  of  Making  Registry.  —  When  the  registry  of  all  the  voters  in  a  city  is 
used  by  both  the  city  and  the  county  in  which  such  city  is  situated,  it  has 
been  held  that  one-half  the  cost  of  canvassing  and  making  such  registry  is  to 
be  paid  by  the  city  and  township,  and  the  other  half  by  the  county ;  and  that 
the  cost  of  revising  the  register  must  be  paid  by  the  county,  city,  or  township 
respectively,  when  the  revision  is  used  in  elections  peculiar  to  each.4 

2.  Who  Liable  for  Expenses  —  Express  Statutory  Provisions.  —  In  most  jurisdic- 
tions the  statutes  expressly  provide  that  the  expenses  directed  by  the  election 
laws  to  be  incurred  in  and  about  elections,  such  as  providing  voting  places, 
ballots,  compensation  of  officers,  etc.,  shall  be  borne  by  the  state,  county,  or 
other  municipality,  as  the  case  may  be.8 


to  omit  such  duty,  that  the  documents  men- 
tioned might  come  to  the  hands  of  improper 
persons,  who  tampered  with  and  falsified  the 
returns,  it  is  not  necessary  to  allege  or  prove 
that  it  was  the  intention  of  these  conspirators 
to  affect  the  election  of  the  member  of  Con- 
gress who  was  voted  for  at  that  place,  the  re- 
turns of  which  were  in  the  same  poll  books, 
tally  sheets,  and  certificates  with  those  for 
slate  officers.  The  authority  of  Congress  to 
protect  the  poll  books  which  contain  the  vote 
for  a  member  of  Congress  from  the  danger 
which  might  arise  from  the  exposure  of  these 
papers  to  the  chance  of  falsification  or  other 
tampering  is  beyond  question,  and  this  danger 
is  not  removed  because  the  purpose  of  the  con- 
spirators was  to  falsify  the  returns  as  to  state 
officers  found  in  the  same  poll  books  and  cer- 
tificates, and  not  those  of  the  member  of  Con- 
gress. In  re  Coy,  127  U.  S.  731,  affirming  31 
Fed.  Rep.  794.  See  also  U.  S.  v.  Carpenter, 
41  Fed.  Rep.  330;  Van  Buren  v.  U.  S.,  36 
Fed.  Rep.  77;  In  re  Coy,  31  Fed.  Rep.  794; 
U.  S.  v.  Coy,  32  Fed.  Rep.  538. 

1.  State  Hay  Punish  Offenses  at  Congressional 
Elections.  —  Mason  v.  State,  55  Ark.  529. 

2.  See  supra,  this  title,  Authority  to  Hold 
Elections. 

3.  Necessity  for  Authority.  —  Early  County  v. 
Powell,  94  Ga.  680;  Ridgway  v.  Haverhill,  152 
Mass.  530;  Kearney  County  v.  Stein,  26  Neb. 
132;  People  v.  Ryan,  60  Hun  (N.  Y.)  398; 
Bartholomew  v.  Lehigh  County,  148  Pa.  St. 
82;  Eyster  v.  Rineman,  n  Pa.  St.  147;  Bubb 
v.  Lycoming  County,  134  Pa.  St.  112;  Wilkes- 
Barre  Record  v.  Luzerne  County,  9  Kulp 
(Pa.)  26. 

4.  Expense  of  Making  Registry.  —  Clark  v. 
Newark.  53  N.  J.  L.  534. 

5.  In  State  v.  Board  of  Education,  141  Mo. 
45,  the  city  of  St.  Louis  was  held  liable  for  the 
expenses  of  an  election  of  a  board  of  education 
for  the  city,  held  under  the  Act  of  March  23, 
1897. 

In  North  Towanda  v.  Bradford  County,  2 
Pa.    Dist.    Rep.    517,    it  was  held  that  the 
Baker  Ballot  Law  "  of  June  19,  1891,  by  the 
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absence  of  any  provision  therein  on  the  sub- 
ject, did  not  repeal  the  Act  of  April  26,  1846, 
providing  that  the  expense  of  township  elec- 
tions in  Bradford  county  shall  be  paid  by  the 
respective  townships. 

Statutes  Imposing  upon  Counties  Expenses  of 
Elections. —  Early  County  v.  Powell,  94  Ga. 
680;  Kearney  County  v.  Stein,  26  Neb.  132; 
Bartholomew  v.  Lehigh  County,  148  Pa.  St. 
82;  Eyster  v.  Rineman,  11  Pa.  St.  147;  Corr 
v.  Lackawanna  County,  163  Pa.  St.  57;  Mel- 
lott  v.  Fulton  County,  7  Pa.  Dist.  Rep.  81. 

Cost  of  Printing  Ballots.  —  In  Corr  v.  Lacka- 
wanna County,  163  Pa.  St.  57,  the  court,  in- 
construing  section  1  of  the  Baker  Ballot  Law 
(Act  of  June  19,  1891),  which  provides  that  the 
ballots  "shall  be  printed  at  public  expense  as- 
hereinafter  provided,"  and  that  "the  printing 
of  the  ballots  and  of  the  cards  of  instruction  for 
the  election  in  each  county,  and  the  delivery  of 
the  same  to  the  election  officers  as  hereinafter 
provided,  and  all  other  expenses  incurred 
under  the  provisions  of  this  act,  shall  be  a. 
county  charge,"  said:  "By  express  enactment, 
these  expenses  incurred  under  the  provisions 
of  the  act  are  a  county  charge.  Although  the 
auditor  is  a  borough  officer,  any  payment  he 
may  be  entitled  to  in  the  performance  of  a 
duty  enjoined  by  this  act  must  be  made  by  the 
county.  The  ballots  for  the  election  of  bor- 
ough, township,  and  school-district  officers  are 
to  be  printed  and  distributed  by  the  auditors, 
and  they  are  to  certify  the  cost  of  such  print- 
ing and  distribution  as  part  of  the  county 
election  expenses.  If  the  time  of  the  person 
thus  designated  must  necessarily  be  taken  in 
the  proper  performance  of  the  work  imposed 
upon  him,  that  is  an  expenditure,  the  same  as 
if  money  had  necessarily  been  paid  out.  It  is 
conceded  by  appellee  that  the  time  here 
charged  for  was  necessary  to  the  distribution; 
if  so,  it  was  part  of  the  expense  of  distribution, 
although  it  was  the  lime  of  a  public  officer. 
If  this  officer's  whole  time  had  been  paid  for 
by  an  annual  salary,  there  would  have  been 
some  force  in  the  argument  that  it  was  not  in- 
tended to  be  computed  in  the  expense  of  dis- 
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When  Statutes  Fail  Expressly  to  Provide  for  Payment.  —  When  the  statutes  provide 
that  certain  expenses  in  regard  to  elections  shall  be  incurred  by  certain  officers 
of  counties  or  municipalities,  but  are  silent  upon  the  question  of  payment,  the 
general  rule  is  usually  applied,  that  whenever  an  active  duty  is  imposed  upon 
municipalities,  or  public  officers  representing  municipalities,  the  duty  imposed 
carries  with  it  the  obligation  on  the  part  of  the  municipality  to  perform  the 
act,  bear  the  expense,  and  provide  for  its  payment.1 

Special  Elections.  —  When  special  elections  are  held  and  the  statutes  authoriz- 
ing the  same  are  silent  as  to  the  payment  of  the  expenses  thereof,  the  rule  is 
applied  that  the  beneficiary  of  the  election  should  pay  the  expenses.* 


tribution,  and  thereby  give  him  double  pay. 
But  in  the  performance  of  his  duties  as  a  bor- 
ough officer  he  expended  but  a  few  days  in 
the  year,  and  for  these,  by  law,  he  was 
allowed  a  per  diem  compensation  of  two  dol- 
lars. The  legislature  knew  this  when  they 
imposed  on  him  a  most  responsible  duty,  to 
perform  which  he  must  expend  other  days 
than  those  for  which  the  borough  paid  him. 
The  distribution  of  ballots,  and  their  prepara- 
tion for  distribution,  as  required  by  the  law, 
involved  both  manual  and  clerical  labor.  The 
language  '  the  cost  of  such  *  *  *  distri- 
bution '  necessarily  implies  payment  for  the 
time  expended  by  the  auditor.  Giving  the 
words  such  meaning  is  not  an  enlargement  of 
their  scope;  to  say  they  meant  less  would  be 
a  restriction  on  their  obvious  intent."  See 
also  Packer  v.  Northampton  County,  2  Pa. 
Dist.  Rep.  514. 

1.  Statute  Silent  as  to  Payment  of  Expenses  Di- 
rected to  Be  Incurred.  —  Pitkin  County  v.  Price, 
(Colo.  App.  1898)  51  Pac.  Rep.  1011;  Wash- 
ington County  v.  Menaugh,  13  Ind.  App. 
3". 

In  Detroit  v.  Rush,  82  Mich.  532,  the  court, 
in  speaking  of  the  expense  of  providing  poll- 
ing places,  said:  "It  is  of  no  consequence 
that  expense  must  be  incurred,  and  that  the 
statute  is  silent  upon  the  question  of  payment. 
Whenever  an  active  duty  is  imposed  upon 
municipalities,  or  public  officers  representing 
municipalities,  the  duty  imposed  carries  with 
it  the  obligation  on  the  part  of  the  municipal- 
ity to  perform  the  act,  bear  the  expense,  and 
provide  for  its  payment." 

In  Johnson  v.  Yuba  County,  103  Cal.  538, 
wherein  it  was  held  that  the  cost  of  publishing 
the  list  of  nominations,  required  by  Pol.  Code 
of  California,  p  1194,  to  be  published  by  the 
county  clerk,  was  a  county  charge,  the  court 
said:  "The  objection  that  the  cost  of  the 
publication  provided  for  by  the  act  is  not  made 
a  county  charge  is  untenable.  It  is  a  part  of 
the  county  advertising,  and  falls  within  the 
provisions  of  subdivision  23  of  section  25  of 
the  County  Government  Act  (Stat.  1891,  p. 
305),  by  which  the  supervisors  are  authorized 
to  provide  for  such  advertising." 

In  Iowa  it  was  held  that  a  county  was  not 
liable  for  the  necessary  expenses  incurred  by 
township  trustees  in  providing  and  furnishing 
a  place  in  which  to  hold  the  general  state  elec- 
tions, when  the  payment  thereof  was  not  re- 
quired or  authorized  by  statute.  Turner  v. 
Woodbury  County,  57  Iowa  440. 

A  county  is  primarily  liable  to  the  printer 
for  the  publication  of  the  list  of  nominations 
required  to  be  published  under  the  provisions 


of  Kansas  Laws  1893,  c.  78,  known  as  the  Aus- 
tralian Ballot  Law.  Washington  County  v. 
Nesbit,  (Kan.  App.  1898)  53  Pac.  Rep.  882, 
wherein  the  court  said:  "  We  now  turn  to 
section  18,  which  provides  in  substance  that 
the  county  clerk  shall  cause  to  be  published 
prior  to  the  day  of  election,  in  at  least  two 
newspapers,  a  list  of  all  nominations,  made  as 
near  as  may  be  in  the  form  in  which  they 
shall  appear  on  the  general  ballot.  The 
county  clerk  is  the  representative  of  the 
county.  He,  as  such  officer,  is  required  to 
cause  to  be  published  the  list.  The  county  is 
primarily  liable  to  the  publisher  for  the  print- 
ing of  the  list.  We  are  of  the  opinion  that, 
under  the  law,  the  county  is  liable  for  the 
payment  of  the  bill  for  printing  the  lists  of 
nominations,  and  therefore  that  the  petition 
states  a  cause  of  action." 

2.  Special  Elections.  —  Smalley  v.  Rutherford 
County,  122  N.  Car.  607;  Clark  v.  Newark,  53 
N.  J.  L.  534- 

Municipal  Election  —  City  Alone  Liable.  —  In 
Bingham  v.  Camden,  29  N.  J.  Eq.  464,  it  was 
held  that  a  municipality  was  liable  for  the  ex- 
penses of  a  municipal  election,  and  it  was  also 
held  that  the  fact  that  such  expense  had  al- 
ready been  paid  by  the  county  would  not  sus- 
tain an  injunction  to  restrain  the  city  from 
paying  them.  "  There  is  no  reason,"  said  the 
court,  "  why  the  treasury  of  the  county  of 
Camden  should  bear  the  expense  of  a  munici- 
pal election  of  the  city  of  Camden.  If  the 
officers  have  received  pay  for  their  services 
from  the  county  collector,  they  were  not  en- 
titled to  it.  The  city  should  have  paid  them. 
The  eighth  section  of  the  charter  *  *  * 
provides  that  the  officers  of  the  municipal  elec- 
tions shall  take  the  same  oaths,  be  entitled  to 
the  like  compensation,  and  the  elections  shall 
in  all  things  be  conducted,  continued,  and  con- 
cluded, as  nearly  as  may  be  according  to  the 
same  rules  and  regulations,  and  under  the 
same  restrictions  and  penalties,  as  were  or 
might  be  prescribed  by  the  laws  regulating  the 
elections  of  members  of  the  senate  and  gen- 
eral assembly  of  the  state.  The  provisions  for 
compensation  of  election  officers  by  the  coun- 
ties, in  the  general  election  law,  has  reference 
to  such  officers  when  employed  in  the  elections 
which  are  the  subject  of  that  act — elections 
of  a  general  character — those  in  which  elect- 
ors of  President  and  Vice-President  of  the 
United  States,  members  of  Congress,  a  gover- 
nor of  the  state,  members  of  the  state  Senate, 
members  of  Assembly,  or  county  officers  are 
to  be  chosen.  It  is  proper  that  the  expenses 
of  such  elections  held  in  the  respective  coun- 
ties should  be  borne  by  the  taxpayers  of  the 
858  Volume  X. 


Election  Expenses. 


ELECTIONS. 


Amount  Recoverable. 


Apportionment  of  Expenses.  —  In  a  number  of  states  the  election  laws  provide 
that  all  expenses  incidental  and  necessary  to  the  conduct  of  elections  there- 
under shall  be  apportioned  between  the  counties,  townships,  cities,  etc.1 

3.  Amount  Recoverable.  —  When  the  election  law  does  not  fix  the  sum  to 
be  paid  for  expenses  directed  to  be  incurred  by  the  election  officers,  the 
amount  recoverable  by  the  person  rendering  the  necessary  services  is  to  be 
determined  by  the  contract  under  which  they  were  rendered,  or,  in  the  absence 
of  an  express  contract,  by  the  reasonable  value  of  the  services.* 


counties,  but  it  is  not  reasonable  that  any  part 
of  the  expenses  of  an  election  merely  for  officers 
of  a  municipality  in  a  county  should  be  borne 
by  taxpayers  of  the  county  who  are  not  resi- 
dents of  or  owners  of  taxable  property  in  the 
city.  The  city  charter  provides  for  the  elec- 
tion, and  it  is  lawful  to  pay  the  expenses  of 
it  out  of  the  city  treasury." 

Election  for  Increasing  Municipal  Indebtedness. 
—  The  expense  of  printing  ballots  for  increas- 
ing the  municipal  indebtedness  at  a  general 
election  must  be  borne  by  the  municipality. 
Com.  v.  Weir,  15  Pa.  Co.  Ct.  Rep.  425,  25 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  126. 

Fees  of  Sheriff  as  Election  Officer.  —  In  Arkan- 
sas, where  the  election  law  allows  sheriffs  the 
same  fees  for  services  performed  under  that 
law  as  for  similar  services  for  which  fees  are 
fixed  by  law,  it  has  been  held  that  a  school 
district  is  liable  to  a  sheriff  for  the  fees  for 
delivering  poll  books  at  an  election  held  in  a 
special  school  district.  The  statute,  said  the 
court  in  School  Dist.  v.  Williams,  61  Ark.  71, 
"  provides  that  elections  for  special  school  dis- 
tricts are  to  be  held  at  the  same  places  and 
conducted  in  the  same  manner  as  elections  for 
municipal  officers  of  the  city  or  town  constitut- 
ing the  school  district,  and  the  returns  to  be 
made  to  the  mayor  and  aldermen  thereof;  and 
they  shall  declare  the  result,  etc.  Neither  that 
section  nor  the  Act  of  1891  provides  expressly 
that  the  school  district  shall  pay  any  of  these 
expenses;  but  since  the  sheriff,  by  general 
law,  was  entitled  to  the  item  named,  and  since 
the  election  was  held  for  the  benefit  of  the  dis- 
trict, under  the  rule  that  in  the  absence  of 
specific  directions  on  the  subject  the  beneficiary 
should  pay  the  legitimate  expense  incurred, 
we  think  the  appellant  is  bound  to  the  extent 
of  the  ten  dollars  charged  in  the  second 
item." 

Levy  of  Taxes  to  Pay  Expenses.  —  A  constitu- 
tional provision  limiting  municipal  taxation  to 
corporate  purposes  is  not  violated  by  the 
assessment  and  collection  of  taxes  by  a 
municipal  corporation  to  pay  the  expenses  of 
an  election  in  the  corporation.  Such  taxes  are 
for  corporate  purposes.  Wetherell  r.  Devine, 
116  111.  631. 

1.  Apportionment  of  Expenses.  —  The  Kansas 
election  law  makes  it  "  the  duty  of  the  county 
commissioners  to  apportion  such  expenses  to 
the  townships  and  cities  of  the  county  in  pro- 
portion to  the  votes  cast  at  the  last  preceding 
general  election  in  each  township  and  city.  It 
shall  be  the  duty  of  the  county  clerk  to  charge 
such  expenses  as  apportioned  by  the  board  of 
county  commissioners  to  the  general  fund  of 
the  several  townships  and  cities  of  the  first 
and  second  classes."    Gen.  Stat.  Kan.  1897, 


c-  52>  §  3°-  And  see  the  election  laws  of  the 
various  other  states. 

Erecting  Booths  —  Canvassing  and  Making 
Registry.  —  \n  New  Jersey  it  is  held  that  the 
expense  of  erecting  booths,  as  provided  by  the 
election  law  of  that  state,  is  to  be  apportioned 
equally  between  the  county  and  a  city  in  such 
county;  and  that  a  county  must  pay  one-half 
of  the  expense  of  canvassing  and  making  the 
registry  of  voters,  and  each  city  and  town- 
ship one-half.  The  county  must  pay  the  cost 
of  revising  the  registry  for  the  November  elec- 
tions, but  each  township  is  to  pay  the  expense 
of  revising  the  registry  for  the  spring  elec- 
tions, and  each  city  is  to  pay  for  such  revision 
for  its  elections.  Clark  v.  Newark,  53  N.  J.  L. 
534- 

Constitutionality  of  Statute.  —  It  has  been  held 
that  a  statute  requiring  the  county  to  pay  part 
of  the  election  expenses  of  cities  is  not  uncon- 
stitutional, as  it  may  be  regarded  as  an  equi- 
table apportionment  of  the  expenses  of  elec- 
tions between  the  cities  and  the  counties  in 
which  they  may  be  situated.  Wetherell  v. 
Devine,  116  111.  631. 

2.  Amount  Recoverable. — Washington  County 
v.  Nesbit,  (Kan.  App.  1898)  53  Pac.  Rep.  882; 
Holmes  v.  Sullivan  County,  iolnd.  App.  195; 
Walker  v.  Hamilton  County,  10  Ind.  App.  701 ; 
Washington  County  v.  Menaugh,  13  lnd.  App. 
311;  Miami  County  v.  Woodring,  12  Ind.  App. 
173. 

In  Pitkin  County  v.  Price,  (Colo.  App.  1898) 
51  Pac.  Rep.  1011,  it  was  held  that  the  provi- 
sions of  section  1423  of  the  General  Statutes  of 
Colorado,  fixing  the  fees  for  the  publication  of 
all  legal  advertisements,  do  not  apply  to  the 
publication  of  the  official  ballot  under  the 
election  laws.  "  So  far  as  we  are  advised  by 
counsel,"  said  the  court  in  this  case,  "  or  have 
been  able  to  discover,  there  is  no  statute  with 
reference  to  the  fees  of  publishers  except  sec- 
tion 1423  of  the  General  Statutes,  which  gener- 
ally provides  that  publishers  of  newspapers 
shall  be  entitled  to  seventy-five  cents  for  the 
first  insertion  of  each  folio  of  one  hundred 
words,  and  forty  cents  for  each  subsequent  in- 
sertion, '  for  the  publication  of  all  legal  ad- 
vertisements.' The  only  question  is,  then, 
whether  this  statute  is  applicable  and  whether 
the  compensation  of  the  publishers  is  to  be 
measured  by  that  standard.  We  are  quite  of 
the  opinion  that  this  cannot  be.  We  are  ready 
to  concede  that  in  one  sense  it  is  a  legal  adver- 
tisement, because  it  is  lawful,  but  it  is  not  a 
legal  advertisement  in  the  sense  in  which 
the  term  is  used  in  the  statute,  nor  is  it  appli- 
cable to  the  work  done."  Sec  also  Las  Animas 
County  v.  Stone,  (Colo.  App.  1898)  53  Pac. 
Rep.  616. 

859  Volume  X. 


Definitions. 


ELECTOR  —  ELECTORAL  COLLEGE.  Definitions. 


ELECTOR.  (Sec  also  INHABITANT;  VOTER;  and  see  the  titles  ELECTIONS, 
ante,  p.  552;  Municipal  Aid  ;  Municipal  Securities  ;  Public  Officers.) 
—  An  elector  is  one  who  has  the  right  to  make  choice  of  public  officers ;  one 
who  has  a  right  to  vote.1 

ELECTORAL  COLLEGE. —  See  the  title  President. 


1.  Bouvier's  Law  Diet.;  Beardstown  v. 
Virginia,  76  111.  39. 

Elector  and  Voter.  —  In  Sanford  v.  Prentice, 
28  Wis.  358,  a  distinction  is  made  between  an 
elector  and  a  voter;  the  former  being  one  quali- 
fied to  vote,  the  latter  one  who  actually  does 
vote.  But  where  a  constitution  provided  that 
certain  laws,  before  taking  effect,  should  be 
submitted  to  the  electors  of  the  counties  affected 
thereby,  "  and  be  adopted  by  a  majority  of 
such  electors,"  electors  was  held  to  mean 
electors  voting  at  the  election.  Taylor  v. 
Taylor,  10  Minn.  107;  Everett  v.  Smith, 
22  Minn.  53.  And  these  words  are  treated  as 
synonymous,  and  meaning  those  qualified  to 
vote,  in  State  v.  Tuttle,  53  Wis.  45. 

Same  —  Presence  at  Counting  of  Votes.  —  The 
Code  of  Tennessee  provides  that  the  electors 
who  have  a  right  to  vote  in  the  precinct  shall 
also  have  the  right  to  be  present  at  the  count- 
ing of  the  votes.  It  was  held  that  one  who 
had  the  right  to  vote  in  the  precinct,  but  had 
voted  elsewhere,  was  not  an  elector.  The 
court  said:  "  The  meaning  of  the  word  elector 
in  our  constitution  and  laws  is  not  uniform, 
but  depends  upon  the  subject-matter  of  the 
legislation  and  the  particular  context,  as  is 
shown  by  a  careful  reading  of  these  statutes 
themselves.  Here  it  means  one  qualified  ac- 
cording to  the  constitution  and  laws  of  the 
state  to  vote  at  that  particular  precinct,  and 
who  attends  there  for  that  purpose.  The  court 
thinks  the  place  must  be  the  same  and  the 
'  attendance  '  the  same,  under  either  section  or 
under  both  of  them;  but  certainly  the  mode 
and  manner  of  the  count,  and  the  designated 
electors  entitled  to  be  present,  must  be  the 
same,  if  the  places  may  be  different."  U.  S. 
v.  Badinelli,  37  Fed.  Rep.  143. 

Qualified.  —  In  the  expression  "qualified 
electors  "  the  word  "  qualified  "  is  redundant, 
the  term  being  in  no  way  distinguishable 
from  electors.  Beardstown  v.  Virginia,  76  111. 
43- 


In  Cusick's  Contested  Election,  136  Pa.  St. 
473,  elector  was  held  to  mean  a  duly  qualified 
elector. 

Same  —  Freemen.  —  A  statute  provided  that 
all  persons  registered  as  electors  in  the  town 
of  Bridgeport  might  vote  at  a  succeeding  city 
meeting.  The  court,  by  Hamersley,  J.,  said- 
"  It  is  plain  from  the  context  that  the  word 
electors  is  used  in  the  phrase  '  electors  then 
registered,'  with  the  meaning  '  freemen  of  the 
city,'  or  '  qualified  voters  of  the  city;'  and 
some  confusion  in  construing  this  special  act 
will  be  avoided  by  remembering  that  the  act 
throughout  uses  the  word  elector  inaccurately. 
The  constitution  has  given  to  the  word  elector 
a  precise,  technical  meaning,  and  it  is  ordina- 
rily used  in  our  legislation  with  that  meaning 
only.  An  elector  is  a  person  possessing  the 
qualifications  fixed  by  the  constitution,  and 
duly  admitted  to  the  privileges  secured  and 
in  the  manner  prescribed  by  that  instrument. 
The  electors,  and  no  others,  can  vote  for  state 
officers  and  members  of  the  General  Assembly; 
they  are  electors  of  the  state,  but  they  can  be- 
come electors  only  through  the  action  of  the 
towns,  and  can  only  exercise  their  exclusive 
privileges,  as  originally  defined  by  the  consti- 
tution, in  the  towns  to  which  they  belong. 
While  the  legislature  can  permit  none  but 
electors  to  take  part  in  the  '  electors'  meeting,' 
it  may  permit  other  than  electors  to  take  part 
in  town,  city,  and  borough  meetings,  and  to 
vote  for  local  officers;  hence  there  is  a  broad 
distinction  which  has  been  observed  in  legisla- 
tion between  '  electors'  meetings'  and  meet- 
ings of  towns,  cities,  and  boroughs;  between 
electors  and  voters.  Within  the  meaning  of 
the  constitution  there  can  be  no  electors  of  a 
city,  and  the  act,  in  speaking  of  '  meetings  of 
the  electors  of  the  city,'  '  electors  of  the  city,' 
and  '  electors  of  the  town  and  city,'  is  confus- 
ing and  renders  its  accurate  construction  more 
difficult."  O ' Flaherty  v.  Bridgeport,  64  Conn. 
161. 
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For  matters  of  Procedure,  see  the  title  CORPORATIONS,  Encyclopedia  of 
Pleading  and  Practice,  vol.  5,  p.  52. 
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Nature  of  Company, 


For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  foil ok< in*  titles  in  this  work:  ABUTTING  OWNERS,  vol.  i,  p.  224; 
CONTRIBUTORY  NEGLIGENCE,  vol.  7,  p.  368;  CORPORATIONS 
{PRIVATE),  vol.  7,  p.  620;  DEATH  BY  WRONGFUL  ACT,  vol.  8,  p. 
851;  ELECTRLC  RALLROADS,  post ;  EMLNENT  DOMALN,  post; 
EXEMPTIONS  {FROM  TAXATION) ;  GAS  COMPANIES  j  MAS- 
TER AND  SERVANT;  MUNICIPAL  CORPORA  TLONS ;  NEGLI- 
GENCE; POLLCE  PO  WER;  STREET  RALLWA  YS;  STREETS  AND 
SLDE  WALKS ;  TAXATLON  {CORPORATE);  TELEGRAPH  AND 
TELEPHONE  COMPANLES ;  ULTRA  VLRES. 


1.  Scope  of  Title.  —  This  title  is  intended  to  discuss  only  the  specific  appli- 
cation of  general  principles  to  electric-light  companies.  The  discussion  of  such 
general  principles  and  also  their  application  in  similar  particular  instances  will 
be  found  in  the  titles  enumerated  in  the  table  of  cross-references. 

II.  Incorporation  —  1.  By  Special  Charter.  —  Electric-light  companies,  like 
other  corporations,  may  be  incorporated  by  a  special  act  of  the  legislative 
department  of  the  government,  except  in  those  jurisdictions  in  which  special 
charters  are  forbidden  by  constitutional  provisions.1 

2.  Under  General  Laws.  —  In  many  jurisdictions  these  companies  may  be 
incorporated  under  general  laws.* 

III.  Nature  of  Company  and  Its  Property  —  1.  Whether  a  Manufacturing- 
Corporation.  —  It  has  been  decided  that  an  electric-light  company  is  a  manu- 
facturing corporation  within  the  provisions  of  the  Constitution  of  Colorado- 
giving  manufacturing  corporations  the  right  of  eminent  domain.3  And  such  a 
company  has  been  held  to  be  a  manufacturing  corporation  within  the  meaning 
of  the  Alabama  statute  providing  for  the  consolidation  of  manufacturing  cor- 
porations.4 In  New  York  it  was  held  that  such  a  company  was  a  manufacturing 
corporation  within  the  meaning  of  the  statute  exempting  manufacturing  cor- 


1.  Incorporation  by  Special  Act.  —  See  New- 
port v.  Newport  Light  Co.,  89  Ky.  454;  La 
Compagnie  pour  L'Eclairage,  etc.,  v.  La  Com- 
pagnie  des  Pouvoirs  Hydrauliques,  etc.,  25 
Can.  Sup.  Ct.  Rep.  168;  Montreal  v.  Standard 
Light,  etc.,  Co.,  (1897)  App.  527.  And  see  the 
title  Corporations,  vol.  7,  p.  646. 

2.  Incorporation  under  General  Laws.  —  New 
York  Laws  1890,  c.  566,  §  60;  People  v.  Rice, 
138  N.  Y.  151.  And  see  the  codes  and  statutes 
of  the  several  states.  See  also  the  title  Cor- 
porations, vol.  7,  p.  646. 

Manufacturing  Both  Gas  and  Electricity.  —  In 
People  v.  Rice,  138  N.  V.  151,  it  was  held  that 
under  the  provisions  of  the  New  York  Corpo- 
ration Act  of  1890,  c.  566,  §  60,  authorizing  the 
formation  of 'corporations  "for  manufacturing 
and  supplying  gas  for  lighting,  *  *  *  or 
for  manufacturing  electricity  for  producing 
light,  heat,  or  power,"  a  corporation  was  not 
limited  to  one  of  the  purposes  stated,  but 
both  might  be  combined  in  the  same  certifi- 
cate. 

Power  to  Furnish  Electric  Lights  Must  Be  Con- 
ferred. —  A  corporation  which  by  its  articles  of 
incorporation  is  authorized  only  to  engage  in 
manufacturing,  buying,  selling,  and  dealing 
in  telegraph  and  electrical  supplies  cannot  en- 
gage in  the  business  of  electrical  illumination. 
Brush  Electric  Light  Co.  v.  Jones  Bros.  Elec- 
tric Co.,  23  Wkly.  L.  Bui.  (Ohio)  329,  3  Am. 
Elec.  Cas.  516. 

Pennsylvania  Statute. —  In  Scranton  Electric 
Light,  etc.,  Co.'s  Appeal,  122  Pa.  St.  154,  it 
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was  held  that  the  Pennsylvania  Act  of  April 
29,  1874,  providing  for  the  incorporation  of 
companies  for  the  manufacture  of  gas,  or  the 
supply  of  light  or  heat  to  the  public  by  any 
other  means,  did  not  include  electric-light 
companies. 

3.  Right  of  Eminent  Domain.  —  Lamborn  v. 
Bell,  18  Colo.  346.    And  see  the  title  Eminent 

Domain,  post. 

4.  Right  of  Consolidation.  —  In  Beggs  v  Edi- 
son Electric  Illuminating  Co.,  96  Ala.  295,  38 
Am.  St.  Rep.  94,  it  was  held  that  electric-light 
companies  are"  manufacturing  corporations  " 
within  the  meaning  of  the  Code  of  Alabama, 
§  1565,  authorizing  the  consolidation  of  manu- 
facturing corporations.  Stone,  C.  J.,  said: 
"  When  it  is  attempted  to  establish  the  propo- 
sition that  the  gas  which  lights  one  room  is 
a  manufactured  product,  and  the  electricity 
which  lights  another  is  not,  one  is  obliged  to 
rely  more  on  the  definition  of  terms  and  the 
distinctions  of  scientists  than  the  actual,  prac- 
tical processes  and  productions  by  means  of 
which  results  in  all  respects,  or  at  least  sub- 
stantially, the  same  are  produced.  When  we 
take  into  consideration  that  the  electricity  now 
used  and  supplied  in  the  ordinary  business  of 
life  is  essentially  the  product  of  skill  and 
labor,  we  can  find  no  difficulty  in  reaching  the 
conclusion  that  a  corporation  engaged  in  gen- 
erating, storing,  transmitting,  and  selling  such 
electricity  is  a  manufacturing  corporation." 
See  the  title  Consolidation  of  Corporations, 
vol.  6,  p.  803. 
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porations  from  taxation.  But  in  Maryland  and  Pennsylvania,  where  the  same 
question  arose,  the  contrary  view  was  taken.1 

2.  Whether  Its  Apparatus  and  Appliances  Are  Personalty.  —  It  has  been  held 
that  the  poles,  wires,  and  insulators  of  an  electric-light  company  used  in  form- 
ing and  completing  the  connection  between  an  electric-light  plant  and  other 
buildings  are  fixtures  within  the  provisions  of  a  mechanic's  lien  law.2  It  has 
also  been  held  that  electric-light  wires  strung  on  poles  through  a  city  become 
a  part  of  the  realty  and  pass  under  a  mortgage  conveying  the  lot  in  which  the 
electric-light  plant  is  situated,  "together  with  all  machinery,  including  the 
boiler,  engine,  and  dynamo  now  situated  on  the  said  land,  and  together  with 
all  and  singular  the  tenements,  hereditaments,  and  appurtenances  thereunto 
belonging  or  in  any  wise  appertaining."  3  But  where  by  the  terms  of  a  lease 
the  lessee  covenanted  to  deliver  up  the  premises  at  the  end  of  the  term  "and 
all  future  erections  and  additions  to  or  upon  the  same,"  it  was  held  that 
dynamos  and  electric-light  apparatus  were  not  included.4  It  has  been 
decided  that  under  the  statutes  of  Illinois  and  Rhode  Island  the  poles  and 
wires  of  an  electric-light  company  are,  for  the  purposes  of  taxation,  to  be  con- 
sidered personal  property.5 

IV.  Municipal  Powers  —  1.  To  Regulate  and  Control  Electric-light  Companies 
—  In  General.  —  The  regulation  and  control  of  electric-light  companies  in  respect 
to  their  use  of  the  streets  and  the  erection  and  construction  of  their  appliances 
is  within  the  police  power  generally  delegated  by  the  state  to  municipal  cor- 
porations.6 


1.  See  infra,  this  title,  Taxation. 

2.  Appliances  Subject  to  Mechanics'  Lien.  — 

Badger  Lumber  Co.  v.  Marion  Water  Supply, 
etc.,  Co.,  48  Kan.  182,  30  Am.  St.  Rep.  301; 
Hughes  v.  Lambertville  Electric  Light,  etc., 
Co.,  53  N.  J.  Eq.  435,  5  Am.  Elec.  Cas.  626; 
Forbes  v.  Willamette  Falls  Electric  Co.,  19 
Oregon  61,  20  Am.  St.  Rep.  793.  See  also 
Keating  Implement,  etc.,  Co.  v.  Marshall  Elec- 
tric Light,  etc.,  Co.,  74  Tex.  605. 

Dynamos  Are  Not  Material.  —  In  General 
Electric  Co.  v.  Morganton  Electric  Light,  etc., 
Co..  (N.  Car.  1898)  30  S.  E.  Rep.  314,  it  was 
held  that  electric  dynamos  did  not  constitute 
material  within  the  meaning  of  section  1255  of 
the  Code  of  ATorth  Carolina,  which  provides 
that  mortgages  of  incorporate  companies  upon 
their  property  shall  not  have  power  to  exempt 
the  property  of  such  incorporations  from  exe- 
cution for  the  satisfaction  of  any  judgment 
obtained  in  the  courts  of  the  state  against  such 
incorporation  for  material  furnished. 

3.  Pass  under  a  Mortgage.  —  Fechet  v.  Drake, 
(Arizona  1887)  12  Pac.  Rep.  694. 

"  Apparatus "  Includes  Carbon  Lamps  Not  in 
Use. — An  electric  light  and  power  company 
mortgaged  certain  of  its  real  estate,  "  together 
with  all  buildings,  constructions,  and  im- 
provements upon  the  said  premises  or  else- 
where situated,  belonging  to  said  company, 
and  all  dynamos,  engines,  boilers,  pumps, 
weils,  machinery,  tools,  instruments,  appa- 
ratus, and  lines  of  poles,"  and  its  "  business 
of  producing,  renting,  selling,  distributing, 
and  using  electricity."  It  was  held  that  the 
term  "  apparatus  "  was  broad  enough  to  in- 
clude carbon  lamps,  stored  in  the  buildings  of 
the  mortgagor,  and  not  in  use.  Ramsdell  v. 
Citizens'  Electric  Light,  etc.,  Co.,  103  Mich.  89. 

4.  Not  Erections  or  Additions  Within  the  Pro- 
visions of  a  Lease.  —  Liebe  v.  Nicolai,  30  Ore- 
gon 36a. 


5.  Poles  and  Wires  Taxable  as  Personalty.  — 

Shelby ville  Water  Co.  v.  People,  140  111.  545; 
Newport  Illuminating  Co.  v.  Tax  Assessors, 
19  R.  I.  632. 

6.  Municipal  Regulation.  —  Electric  Imp.  Co. 
v.  San  Francisco,  45  Fed.  Rep.  593;  Consoli- 
dated Electric  Light  Co.  v.  People's  Electric 
Light,  etc.,  Co.,  94  Ala.  372;  Suburban  Light, 
etc.,  Co.  v.  Boston,  153  Mass.  200;  State  v. 
Murphy,  130  Mo.  10;  Western  Union  Tel.  Co. 
v.  Guernsey,  etc.,  Electric  Light  Co.,  46  Mo. 
App.  120;  Mooney  v.  Luzerne,  186  Pa.  St.  161. 
See  infra,  this  title,  Rights,  Duties,  and  Liabili- 
ties—  Right  to  Use  Streets  ;  and  see  the  titles 
Municipal  Corporations;  Police  Power. 

Guard  Wires.  —  It  is  not  to  be  questioned 
that  municipal  corporations  may  make  all 
reasonable  regulations  for  the  location  and  use 
of  electric  wires  in  a  street  and  require  all 
reasonable  safeguards  for  the  same;  and  in 
pursuance  of  this  power  it  may  require  electric- 
light  and  other  companies  using  electricity  to- 
put  up  guard  wires  at  certain  specified  places. 
See  Stale  v.  Janesville  St.  R.  Co.,  87  Wis.  73,. 
41  Am.  St.  Rep.  23. 

Change  in  Location  of  Poles. —  In  Mononga- 
hela  v.  Monongahela  Electric  Light  Co.,  12 
Pa.  Co.  Ct.  Rep.  529,  it  was  decided  that 
the  city  council  had  the  right  to  require  an 
electric-light  company  to  change  the  location 
of  its  poles,  although  these  poles  had  been 
located  where  they  were  by  permission  of  the 
city  under  a  legislative  grant. 

Contribution  for  Personal  Injury  Caused  by  Im- 
properly Located  Pole.  —  Where  an  electric-light 
pole  has  been  maintained  with  the  concur- 
rence of  a  municipality  in  such  a  location  that 
it  is  a  public  nuisance,  the  municipality  can- 
not claim  indemnity  or  contribution  from  the 
electric-light  company  owning  such  pole,  for 
damages,  which  the  municipality  has  bad  to 
pay  to  a  person  who  sustained  injuries  be- 
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License  Fee.  —  A  reasonable  license  fee  may  be  imposed  by  a  municipality 
upon  poles  maintained  in  the  streets  by  electric-light  companies.1 

Use  of  Poles  of  Other  Companies.  —  A  municipality  may  grant  to  an  electric  com- 
pany the  right  to  use  the  poles  of  another  electric  company  already  occupying 
its  streets,  and  may  affix  a  reasonable  compensation  for  such  use.2 

New  York  Board  of  Electrical  Control.  —  In  New  York,  by  statute,  the  regulation 
and  control  of  electric-light  and  other  electric  companies  has  been  taken  from 
municipalities  having  over  five  hundred  thousand  inhabitants  and  conferred 
upon  a  board  of  electrical  control.3 

2.  To  Contract  with  Electric-light  Companies.  —  A  municipality  may,  when 
empowered  by  its  charter  or  by  the  provisions  of  a  general  statute,  make  a 
contract  with  an  electric-light  company  for  lighting  its  streets  and  public 
places.4 

Rep.  254;  East  River  Electric  Light  Co.  v. 
Grant,  57  N.  Y.  Super.  Ct.  553;  U.  S.  Illumi- 
nating Co.  v.  Grant,  55  Hun  (N.  Y.)  222; 
Brush  Electric  Illuminating  Co.  v.  Consoli- 
dated, Tel.,  etc.,  Co.,  60  Hun  (N.  Y.)  446, 
affirming  15  N.  Y.  Supp.  81. 

Constitutionality  of  Statutes.  —  These  statutes 
have  been  held  constitutional.  People  v. 
Squire,  145  U.  S.  175,  affirming  107  N.  Y.  593, 
I  Am.  St.  Rep.  893;  U.  S.  Illuminating  Co.  v. 
Hess,  (Supreme  Ct.)  3  N.  Y.  Supp.  777. 

4.  Contracts  with  Electric- light  Companies. — ■ 
Brush  Electric  Light  Co.  v.  Jones  Bros.  Elec- 
tric Co.,  23  Wkly.  L.  Bui.  (Ohio)  329,  3  Am. 
Elec.  Cas.  516;  Halifax  v.  Lordly,  20  Can. 
Sup.  Ct.  Rep.  505.  See  also  Colorado  City  v. 
Townsend,  9  Colo.  App.  249;  Lott  v.  Way- 
cross,  84  Ga.  681;  Foster  v.  Cape  May,  60  N. 
J.  L.  78;  Bronx  Gas,  etc.,  Co.  v.  New  York,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  433;  Van  Allen 
v.  Dunton,  24  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
230;  Townsend  Gas,  etc.,  Co.  v.  Port  Town- 
send,  (Wash.  1898)  53  Pac.  Rep.  551. 

The  provision  in  the  charter  of  a  lighting 
company  authorizing  it  to  furnish  any  city 
with  "  gas  or  other  light,"  upon  such  terms  as 
may  be  agreed  upon  by  the  parties,  is  suffi- 
cient to  empower  any  city  which  has,  by  its 
charter,  the  general  power  to  contract,  to  make 
a  contract  with  the  lighting  company  to  fur- 
nish the  city  with  electric  lights.  Newport  v. 
Newport  Light  Co.,  89  Ky.  454;  appeal  dis- 
missed in  Newport  Light  Co.  v.  Newport,  151 
U.  S.  527. 

Prior  Contract  with  a  Gas   Company.  —  The 

grant  by  a  city  to  a  gas  company  of  the  exclu- 
sive privilege  of  lighting  the  city  with  gas  for 
a  term  of  years  does  not  deprive  the  city  of  the 
power  to  contract  with  an  electric-light  com- 
pany for  lighting  the  city  with  electric  lights. 
Saginaw  Gas-Light  Co.  v.  Saginaw,  28  Fed. 
Rep.  529.  See  the  title  Impairment  of  Obli- 
gation of  Contracts. 

Invalid  Contract.  —  When  the  provisions  of  a 
statute  authorizing  a  city  to  contract  with  an 
electric-light  company  for  lighting  its  streets 
have  not  been  complied  with  by  the  city,  such 
a  company  is  not  estopped  from  setting  up  the 
invalidity  of  the  contract  when  sued  for  its 
breach,  although  it  has  partly  complied  with 
its  contract,  when  the  city  has  made  no  pay- 
ment in  excess  of  services  actually  rendered. 
Keokuk  7'.  Fort  Wayne  Electric  Co. ,  90  Iowa  67. 

Implied  Contract  to  Pay  for  Extra  Lights.  —  A 
city  made  a  contract  with  an  electric-light  com- 
pany to  furnish  it  with  electric  lights.    A  larger 
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cause  of  its  location.    Geneva  v.  Brush  Elec- 
tric Co.,  50  Hun  (N.  Y.)  581. 

1.  License  Fee.  —  Lancaster  v.  Edison  Elec- 
tric Illuminating  Co.,  8  Pa.  Co.  Ct.  Rep.  178, 
2  Am.  Elec.  Cas.  116;  New  Castle  v.  Electric 
Illuminating  Co.,  16  Pa.  Co.  Ct.  Rep.  663. 

No  License  Fee  upon  Poles  Used  Exclusively  for 
Public  Lights.  —  In  New  Castle  v.  Electric  Illu- 
minating Co.,  16  Pa.  Co.  Ct.  Rep.  663,  it  was 
held  that  when  a  municipality  entered  into  a 
contract  with  an  electric-light  company  for  the 
furnishing  of  light  for  said  municipality,  and 
signed  the  contract  for  the  same,  subject  to 
the  supervision  of  the  police  department  of  the 
city  or  the  city  engineer,  it  gave  the  right  to 
erect  poles  and  wires  sufficient  to  furnish  such 
light,  and  could  not  afterwards  impose  a  tax 
or  levy  for  police  regulation  on  any  poles  or 
wires  that  were  used  exclusively  for  the  pur- 
pose of  carrying  out  said  contract ;  but  that  the 
municipality  had  a  right  to  levy  a  tax  for  the 
purpose  of  police  regulation  on  all  wires  and 
poles  not  kept  for  the  exclusive  use  of  the  city 
contract. 

2.  Toledo  Electric  St.  R.  Co.  v.  Western 
Electric  Light,  etc.,  Co.,  10  Ohio  Cir.  Ct.  Rep. 
531.  See  also  Hauss  Electric  Lighting  Power 
Co.  v.  Jones  Bros.  Electric  Co.,  23  Ohio  Wkly. 
L.  Bui.  137,  3  Am.  Elec.  Cas.  75. 

Extent  of  Use  Must  Be  Definite.  —  A  resolution 
granting  permission  to  a  private  citizen  to  use 
such  of  the  poles  erected  by  an  electric-light 
company  in  the  streets  of  a  city  as  may  be 
necessary  in  placing  lights  under  a  street- 
lighting  contract  made  by  him  with  the  city, 
pursuant  to  an  ordinance  giving  the  common 
council  control  of  the  poles  so  far  as  to  permit 
their  use  by  other  parties  for  lighting  purposes 
upon  payment  to  the  company  of  a  reasonable 
portion  of  their  cost,  is  unreasonable  and  void 
where  it  provides  for  the  payment  by  said  con- 
tractor of  such  part  of  the  cost  of  the  poles  so 
used  as  the  council  may  thereafter  determine, 
but  does  not  limit  or  fix  the  extent  or  manner 
of  their  use.  Citizens'  Electric  Light,  etc., 
Co.  v.  Sands,  95  Mich.  551. 

3.  Acts  1885,  c.  499;  Acts  1887,  c.  716.  For 
cases  construing  these  statutes,  see  the  follow- 
ing: Western  Union  Tel.  Co.  v.  New  York, 
38  Fed.  Rep.  552;  People  v.  Squire,  145  U.  S. 
I75,  affirming  107  N.  Y.  593,  1  Am.  St.  Rep. 
893;  U.  S.  Illuminating  Co.  v.  Hess,  (Supreme 
Ct.)  3  N.  Y.  Supp.  777;  Brush  Electric  Illumi- 
nating Co.  v.  Consolidated  Tel.,  etc.,  Co.,  60 
Hun  (N.  Y.)  446;  Manhattan  Electric  Light, 
etc.,  Co.  v.  Grant,  (Supreme  Ct.)  31  N.  Y.  St. 
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To  Own  Plant. 


3.  To  Own  an  Electric-light  Plant  —  Express  statutory  Authority.  —  It  is  generally 
agreed  that  the  legislature  has  the  power  to  authorize  a  municipality  to  own 
and  operate  an  electric-light  plant  which  shall  furnish  not  only  the  lights 
needed  by  the  municipality  for  lighting  its  streets  and  public  places,  but  lights 
to  its  inhabitants  for  their  private  purposes.1 

Express  Authority  Wanting.  —  But  when  there  is  no  statute  expressly  authoriz- 
ing such  purchase  and  operation,  the  decisions  are  not  so  harmonious.* 


number  was  furnished  and  maintained,  of 
which  the  city  had  the  use  and  benefit,  than 
was  called  for  by  the  contract.  It  was  held 
that  a  contract  to  pay  for  the  extra  lights 
might  be  implied,  and  as  all  of  the  lights  were 
of  the  same  capacity  and  quality,  the  reason- 
able and  just  implication  was  that  the  city 
should  pay  for  them  according  to  the  terms  of 
the  original  contract.  Brush  Electric  Light, 
etc.,  Co.  v.  Montgomery,  114  Ala.  433. 

1.  Ownership  Authorized  by  Statute.  —  Thom- 
son-Houston Electric  Co.  v.  Newton,  42  Fed. 
Rep.  723  (Iowa  statute);  Opinion  of  Justices, 
150  Mass.  592;  Mitchell  v.  Neguanee,  (Mich. 
1897)  71  N.  W.  Rep.  646;  Hequembourg  v. 
Dunkirk,  49  Hun  (N.  Y.)  550;  Linn  v.  Cham- 
bersburg,  160  Pa.  St.  511.  See  also  Sheffield 
Corp.  v.  Sheffield  Electric  Light  Co.,  (1898)  1 
Ch.  203;  Levis  v.  Newton,  75  Fed.  Rep.  884, 
82  Fed.  Rep.  1006;  Gallagher  v.  Olyphant, 
(Pa.  1897)  37  Atl.  Rep.  258. 

No  Surrender  of  Power  by  Grant  to  a  Company. 
—  When  a  municipality  has  been  empowered 
by  the  legislature  to  purchase  and  operate  an 
electric-light  plant,  it  does  not,  by  authorizing 
an  electric-light  company  to  establish  its  plant 
without  any  grant  of  exclusive  right,  thereby 
deprive  itself  of  the  right  to  erect  an  electric 
plant  for  the  benefit  of  its  citizens.  Thom- 
son-Houston Electric  Co.  v.  Newton,  42  Fed. 
Rep.  723. 

Submission  to  Voters.  —  Such  statutes  some- 
times provide  that  the  question  as  to  whether 
a  municipality  shall  purchase  and  operate  an 
electric-light  plant  shall  be  left  to  a  vote  of  the 
qualified  voters  of  the  municipality.  Thom- 
son-Houston Electric  Co.  v.  Newton,  42  Fed. 
Rep.  723  (Iowa  statute);  George  v.  Wyandotte 
Electric  Light  Co.,  105  Mich.  1;  Mitchell  v. 
Neguanee,  (Mich.  1897)  71  N.  W.  Rep.  646; 
Matter  of  Le  Roy,  23  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  53. 

2.  In  Florida  it  was  held  that  the  Charter  Act 
of  the  city  of  Jacksonville,  Acts  1887,  c.  3775, 
Conferring  power  upon  the  city  council  to  pro- 
vide for  lighting  the  city  by  gas  or  other  illu- 
minating material,  or  in  any  other  manner, 
together  with  other  specified  powers,  was  suffi- 
cient to  authorize  the  erection  and  mainte- 
nance at  public  cost  of  an  electric  plant  of 
sufficient  power  and  capacity  not  only  to  light 
the  streets  and  public  places  in  the  corporation, 
but  also  to  supply  the  inhabitants  of  the  city 
with  electric  light  for  use  in  their  private 
residences  and  houses.  Jacksonville  Electric 
Light  Co.  v.  Jacksonville,  36  Fla.  229. 

In  Indiana  it  was  held  that  the  provisions  of 
a  statute  empowering  the  board  of  trustees  of 
an  incorporated  city  or  town  to  light  its  streets, 
or  contract  with  a  corporation  or  an  individual 
to  do  so,  were  broad  enough  to  authorize  a 
municipality  to  buy  and  operate  an  electric- 
light  plant.    Rushville  Gas  Co.  v.  Rushvillc, 
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121  Ind.  206.  And  in  a  later  case  in  the  same 
state  the  right  of  a  municipality  under  its  im- 
plied powers,  independently  of- any  statutory 
power,  to  furnish  electric  lights  to  its  inhabit- 
ants, not  only  in  its  public  places,  but  in  their 
private  houses  and  places  of  business,  was 
maintained.  Cravvfordsville  v.  Braden,  130 
Ind.  149,  30  Am.  St.  Rep.  214.  In  this  case  the 
court  said:  "  So  far  as  lighting  the  streets, 
alleys,  and  public  places  of  a  municipal  corpora- 
tion is  concerned,  we  think  that,  independently 
of  any  statutory  power,  the  municipal  authori- 
ties have  inherent  power  to  provide  for  lighting 
them.  If  so,  unless  their  discretion  is  con- 
trolled by  some  express  statutory  restriction, 
they  may,  in  their  discretion,  provide  that  form 
of  light  which  is  best  suited  to  the  wants  and 
the  financial  condition  of  the  corporation.  *  *  * 
We  can  see  no  good  reason  why  they  may  not 
also,  without  statutory  authority,  provide  and 
maintain  the  necessary  plant  to  generate  and 
supply  the  electricity  required.  Possessing 
authority  to  do  the  lighting,  that  power  carries 
with  it  incidentally  the  further  power  to  pro- 
cure or  furnish  whatever  is  necessary  for  the 
production  and  dissemination  of  the  light. 
*  *  *  The  corporation  possessing,  as  it 
does,  the  power  to  generate  and  distribute, 
throughout  its  limits,  electricity  for  the  light- 
ing of  its  streets  and  other  public  places,  we 
can  see  no  good  reason  why  it  may  not  also, 
at  the  same  time,  furnish  it  to  the  inhabitants 
to  light  their  residences  and  places  of  busi- 
ness. To  do  so  is,  in  our  opinion,  a  legiti- 
mate exercise  of  the  police  power  for  the 
preservation  of  property  and  health." 

In  Massachusetts,  prior  to  the  enactment  of 
the  statute  expressly  giving  municipalities 
such  power,  it  was  decided  that  a  municipality 
could  not  own  and  operate  an  electric-light 
plant  even  for  the  purpose  of  public  lighting. 
Spaulding  v.  Peabody,  153  Mass.  129.  And 
see  Opinion  of  Justices,  150  Mass.  598. 

In  New  Jersey  it  was  held  that  the  power  to 
purchase  and  operate  an  electric-light  plant 
was  not  granted  to  a  municipality  by  its  char- 
ter, which  provided  among  other  things  for 
lighting  the  streets  of  the  city,  and  that  this 
right  was  not  given  by  a  statute  authorizing 
the  lighting  of  public  streets  and  places  in  the 
cities,  towns,  townships,  boroughs,  and  vil- 
lages of  the  state,  and  for  erecting  and  main- 
taining the  proper  appliances;  necessary  and 
proper  posts,  poles,  lanterns,  and  fixtures, 
being  specifically  enumerated  in  the  statute  as 
such  proper  appliances.  Howell  v.  Millville. 
60  N.  J.  L.  95. 

In  North  Carolina  it  has  been  decided  that  to 
light  its  streets  with  electric  lights,  is  not  a 
necessary  expense  of  a  municipal  corporation, 
and  that,  therefore,  the  purchase  and  opera- 
tion of  an  electric-light  plant  is  forbidden  by 
the  constitution,  art.  7,  §  7,  which  provides 
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Employment  of  Servants.  —  When  a  municipality  has  the  power  to  operate  an 
electric -light  plant,  it  also  has  the  power  to  employ  the  necessary  labor.1 

Bonds.  —  Where  a  municipal  corporation  has  authority  to  purchase  an  elec- 
tric-light plant,  it  may  issue  its  bonds  in  payment  therefor  unless  there  is. 
some  statutory  or  constitutional  provision  to  the  contrary.3 

Rights  and  Liabilities.  —  It  has  been  held  that  a  municipal  corporation,  as  the 
owner  and  operator  of  its  electric-light  plant,  is  entitled  to  all  the  rights  and 
subject  to  all  the  liabilities  that  would  attach  at  common  law  were  it  a  private 
corporation  or  natural  person.3 

V.  Rights,  Duties,  and  Liabilities  —  1.  Right  to  Use  Streets  —  a.  In 
General.  —  While  the  use  of  electric  wires  for  the  distribution  of  light 
throughout  a  municipality  for  the  use  of  its  inhabitants  is  essentially  public 
in  its  character  and  is  a  use  to  which  the  public  streets  may  properly  be 
devoted,4  the  consent  of  the  municipality  is  generally  made  necessary  by  its 
charter  or  by  a  general  statute  before  its  streets  can  be  used  either  above  or 
below  the  surface  for  the  purpose  of  running  electric  wires.5 


that  "  no  county,  city,  town,  or  other  munici- 
pal corporation  shall  contract  any  debt,  pledge 
Its  faith,  or  loan  its  credit,  nor  shall  any  tax 
be  levied  or  collected  by  any  officers  of  the 
same,  except  for  the  necessary  expenses 
thereof,  unless  by  a  vote  of  the  majority  of  the 
qualified  voters  therein."  Mayo  v.  Washing- 
ton, (N.  Car.  1898)  29  S.  E.  Rep.  343.  See  also 
Thrift  v.  Elizabeth  City,  (N.  Car.  1898)  30  S. 
E.  Rep.  349. 

In  South  Carolina  it  was  decided  that  a 
municipality  might,  under  the  provisions  of 
its  charter  empowering  it  to  own  property  and 
to  provide  for  the  preservation  of  the  health, 
life,  and  property  of  its  citizens,  purchase  and 
operate  an  electric-light  plant  for  lighting  its 
streets,  but  not  for  supplying  lights  to  pri- 
vate individuals.  Mauldin  v.  Greenville,  33  S. 
Car.  1. 

In  Wisconsin,  in  Ellinwood  v.  Reedsburg,  91 
Wis.  131,  the  court  said:  "  It  is  not  necessary 
to  seek  for  an  express  delegation  of  power  to 
the  city  to  build  a  waterworks  and  electric- 
lighting  plant  in  order  to  determine  whether 
such  power  exists,  for  the  general  power  in  re- 
spect to  police  regulations,  the  preservation  of 
the  public  health,  and  the  general  welfare,  in- 
cludes the  power  to  use  the  usual  means  of 
carrying  out  such  power,  which  includes  mu- 
nicipal water  and  lighting  services." 

In  Canada  it  has  been  decided  that  under  a 
statute  authorizing  a  municipality  to  make  any 
necessary  contracts  for  lighting,  the  munici- 
pality was  not  empowered  to  erector  purchase 
such  works  or  raise  the  funds  necessary  for 
their  erection  and  purchase.  Halifax  v. 
Lordly,  20  Can.  Sup.  Ct.  Rep.  505. 

1.  Employment  of  Necessary  Labor.  —  Rocke- 
brandt  v.  Madison,  9  Ind.  App.  227. 

2.  Power  to  Issue  Bonds  in  Payment.  —  Rush- 
ville  Gas  Co.  v.  Rushville,  121  Ind.  206.  And 
see  the  title  Municipal  Corporations. 

3.  Bullmaster  v.  St.  Joseph,  70  Mo.  App.  60. 

4.  State  v.  Murphy,  134  Mo.  548. 

5.  Municipal  Consent  to  Use  of  Streets  Neces- 
sary. —  Brush  Electric  Light  Co.  v.  Jones  Bros. 
Electric  Co.,  23  Wkly.  L.  Bui.  (Ohio)  329.  And 
see  the  titles  Municipal  Corporations; 
Streets  and  Sidewalks. 

Right  to  Lay  Gaspipes  Does  Not  Give  Right  to 
Erect  Electric-light  Appliances.  —  A  contract  be- 
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tween  a  city  and  a  lighting  company,  grant- 
ing to  the  latter  the  exclusive  use  of  the  streets- 
for  a  term  of  years,  for  the  purpose  of  laying 
pipes  to  supply  gas  to  the  city,  and  providing 
that  the  company  may  adopt  any  other  means- 
equal  to  gas  for  supplying  light  to  the  city 
and  its  inhabitants,  provided  the  same  shall  be 
done  at  no  greater  cost  to  the  city  than  the 
gaslight,  does  not  give  to  the  lighting  company 
the  right  to  use  the  streets  of  the  city  for  the 
erection  of  appliances  necessary  for  the  intro- 
duction of  electric  lights.  In  case  of  the  intro- 
duction of  a  light  other  than  gas,  requiring  a 
different  use  of  the  streets,  the  consent  of  the 
city  to  such  new  use  is  necessary.  Newport 
v.  Newport  Light  Co.,  89  Ky.  454,  appeal  dis- 
missed 151  U.  S.  527,  there  being  no  federal- 
question. 

Waiver  of  Forfeiture  of  Right.  —  A  municipal- 
ity may  waive  a  forfeiture  of  the  right  of  an 
electric-light  company  to  erect  poles  and 
stretch  wires  in  its  streets,  either  expressly  or 
impliedly,  by  recognition  of  the  continued  ex- 
istence of  the  right  after  the  forfeiture,  and  it 
will  be  deemed  to  have  done  so  by  any  act  or 
acts  clearly  evincive  of  such  an  intention- 
Commercial  Electric  Light,  etc.,  Co.  v.  Ta- 
coma,  17  Wash.  661,  citing  28  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  568. 

Legislative  Grant  Necessary  to  Give  Right  to 
Supply  Light.  —  "The  mere  permission  to 
string  wires  might  or  might  not,  according  to 
circumstances,  be  within  the  control  and  per- 
mission of  the  executive  officers  of  the  village 
or  city,  but  the  right  to  transmit  and  supply 
light,  heat,  and  power,  by  the  powerful  agency 
of  electricity,  over  the  streets  and  public 
grounds  of  a  village  or  city,  rests  peculiarly 
and  exclusively  in  a  proper  legislative  grant. 
And  such  grant,  when  given,  will  never  be 
extended  except  by  necessary  implication  from 
that  which  is  expressed."  Chicago  v.  Mutual 
Electric  Light,  etc.,  Co.,  55  111.  App.  429.  See 
also  Br'ush  Electric  Light  Co.  v.  Jones  Bros. 
Electric  Light  Co.,  5  Ohio  Cir.  Ct.  Rep.  340. 

Iowa  Statute.  —  Under  section  471  of  the 
Code  of  Iowa,  an  ordinance  of  a  city  granting 
a  franchise  to  erect  an  electric-light  plant  in 
the  city  and  to  occupy  the  streets  with  poles 
and  wires  is  void  when  it  is  not  authorized  by 
a  vote  of  the  inhabitants  of  the  city.  Hansom 
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b.  Vested  Right.  —  It  has  been  decided  that  when  the  right  to  use  the 
streets  of  a  municipality  has  been  properly  granted  by  the  municipality  to  an 
electric-light  company  and  acted  upon  by  such  company,  this  right  cannot  be 
taken  away  without  the  consent  of  the  grantee.1 

c.  Exclusive  Right.  —  A  municipal  corporation  cannot  grant  to  an 
electric-light  company  the  exclusive  right  to  the  use  of  its  streets  for  the 
purpose  of  supplying  the  corporation  or  its  citizens  with  lights,  unless  such 
municipal  corporation  has  been  invested  by  the  legislature  with  the  requisite 
authority  to  confer  this  right.2 

d.  Conflicting  Rights  of  Electric  Companies.  —  The  general  rule  is 
that  when  a  company  which  in  the  operation  of  its  business  uses  wires  for  the 
transmission  of  electricity,  has  with  the  necessary  authority  occupied  a  reason- 
ably sufficient  space  for  its  works  along  a  street  border,  it  thereby  acquires 
the  right  not  to  be  molested  in  its  possession;3  and  an  injunction  will  be 
granted  when  the  evidence  shows  that  the  wires  of  a  second  company  would, 
interfere  with  the  business  of  an  electric-light  company  already  occupying  the 
street.4  The  company  first  occupying  the  street  cannot,  however,  claim  more 
space  than  is  reasonably  sufficient  for  the  safe  and  successful  operation  of  its 
works.5  It  has  been  held,  though,  that  an  electric-light  company  having  a 
contract  with  a  city  to  furnish  public  lights  for  the  streets  and  alleys  has  the 
implied  right  to  the  use  of  the  streets  and  alleys,  in  complying  with  such  con- 
tract, superior  to  any  right  which  any  corporation  or  individual  can  have  in 
furnishing  commercial  or  domestic  lights,  although  the  corporation  furnishing 


v.  Hunter  Electric  Light  Co.,  (Iowa  1891)48  N. 
W.  Rep.  1005;  Keokuk  v.  Fort  Wayne  Electric 
Co.,  go  Iowa  67. 

Maryland  Statute.  —  Under  the  Code  of  Mary- 
land, art.  23,  §  ill,  and  the  Maryland  Act  of 
1890,  c.  233,  an  electric-light  company  is  not 
authorized  to  dig  up  the  streets  of  Baltimore 
for  the  purpose  of  laying  conduits  for  wires 
without  an  ordinance  of  the  mayor  and  city 
council  authorizing  the  same  to  be  done. 
Edison  Electric  Illuminating  Co.  v.  Hooper,  S5 
Md.  no. 

Massachusetts  Statute.  —  The  Massachusetts 
statute  (Laws  1887,  c.  382,  §  3)  provides  that 
"  in  any  city  or  town  in  which  a  company  is 
engaged  in  *  *  *  the  manufacture  and 
sale  of  electric  light  no  other  company  shall 
lay  or  erect  wires  over  or  under  the  streets, 
lanes,  and  highways  of  such  city  or  town  for 
the  purpose  of  carrying  on  its  business,  with- 
out the  consent  of  the  mayor  and  aldermen," 
etc.  This  statute  is  construed  in  Atty.-Gen.  v. 
Walworth  Light,  etc.,  Co.,  157  Mass.  86. 

New  Jersey  Statute. —  Because  of  the  New 
Jersey  Act  of  April  21,  1896  (F  L.  1896,  p. 
322),  electric-light  companies  cannot  lawfully 
erect  poles  in  any  street  of  a  city,  for  either 
public  or  private  lighting,  without  first  obtain- 
ing from  the  city  a  particular  designation  of 
the  streets  in  which  they  are  to  be  placed. 
State  v.  Hudson  County  Electric  Co.,  (N.  J. 
1897)  37  Atl.  Rep.  618. 

1.  Rutland  Electric  Light  Co.  v.  Marble  City 
Electric  Light  Co.,  65  Vt.  377,  36  Am.  St  Rep. 
868.  See  also  Levis  v.  Newton,  75  Fed.  Rep. 
884,  82  Fed.  Rep.  1006. 

Removal  of  Disused  Structures.  —  A  corporation 
which  has  availed  itself  of  the  permission  of 
the  municipal  authorities  to  occupy  a  portion 
of  the  highway  with  an  electric-lighting  plant, 
upon  its  express  undertaking  to  furnish  the 


municipality  with  light,  cannot  lawfully  insist 
upon  maintaining  the  structures  which  it  has 
thus  erected  after  it  has  absolutely  refused  to 
fulfil  its  contract  and  supply  the  light.  The 
disused  poles,  wires,  and  lamps  constitute  un- 
lawful obstructions  which  it  is  the  duty  of  the 
corporation  to  remove.  Hempstead  v.  Ball 
Electric  Light  Co.,  9  N.  Y.  App.  Div.  48. 

2.  Cannot  Grant  Exclusive  Rights.  —  Grand 
Rapids  Electric  Light,  etc.,  Co.  v.  Grand 
Rapids  Edison  Electric  Light,  etc.,  Co..  33 
Fed.  Rep.  659;  Crowder  v.  Sullivan,  128  Ind. 
486.  See  also  La  Compagnie  pour  L'Eclair- 
age,  etc.,  v.  La  Compagnie  des  Pouvoirs 
Hydrauliques,  etc.,  25  Can.  Sup.  Ct.  Rep.  16S. 

3.  Priority  of  Occupation  Determines  the  Right. 
—  Consolidated  Electric  Light  Co.  v.  People's 
Electric  Light,  etc.,  Co.,  94  Ala.  372;  Nebraska 
Telephone  Co.  v.  York  Gas,  etc.,  Co.,  27  Neb. 
2S4;  Rutland  Electric  Light  Co.  v.  Marble  City 
Electric  Light  Co.,  65  Vt.  377.  36  Am.  St.  Rep. 
868.  See  also  Western  Union  Tel.  Co.  *. 
Champion  Electric  Light  Co.,  14  Cine.  Wkly. 
L.  Bui.  327. 

Illustration.  —  A  telephone  company  having 
first  used  a  street  for  stringing  its  wires,  an 
electric-light  company,  in  the  absence  of  a 
superior  right,  cannot  interfere  with  its  use 
and  enjoyment  of  that  privilege  by  stringing 
wires  in  such  close  proximity  to  those  of  the 
telephone  company  as  to  impair  the  efficiency 
of  the  telephone  service.  Paris  Electric  Light 
etc.,  Co.  v.  Southwestern  Tel.,  etc.,  Co.,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  902,  5  Am.  Elec. 
Cas.  262. 

4.  Injunction.  —  Western  Union  Tel.  Co.  v. 
Guernsey,  etc.,  Electric  Light  Co.,  46  Mo. 
App.  120.  And  see  generally  the  title  Injunc- 
tions. 

6.  Consolidated  Electric  Light  Co.  v.  Peo- 
ple's Electric  Light,  etc.,  Co.,  94  Ala.  372. 
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only  commercial  or  domestic  lights  was  the  first  to  use  the  streets  of  the 
city  under  authority  from  the  city.1 

e.  Rights  of  Abutting  Owners  —  (i)  Streets.  —  It  has  been  decided 
that  when,  under  the  proper  permission,  an  electric-light  company  erects  its 
poles  and  wires  in  the  streets  of  a  municipality,  for  the  purpose  of  lighting  the 
streets  and  public  places  of  the  municipality,  no  additional  servitude  is  imposed 
and  abutting  owners  are  not  entitled  to  damages.58  But  when  the  purpose  of 
the  company  is  to  supply  light  to  private  persons,  it  seems  that  abutting 
owners  must  be  compensated  for  the  use  of  the  streets.3 

(2)  Rural  Highways. — A  distinction  has  been  taken  between  the  use  of 
a  street  and  of  a  rural  highway,  and  it  has  been  held  that  an  electric-light  com- 
pany is  not  authorized  to  erect  poles  or  wires  upon  a  rural  highway  without 
the  abutting  owner's  consent  or  the  acquisition  of  his  title,  although  such  com- 
pany has  a  contract  with  the  proper  authorities  to  light  such  highway.4 

2.  Right  to  Assign  Franchises.  —  The  corporate  franchises  of  an  electric- 
light  company  conferred  upon  it  by  the  state  are  not  assignable  unless  their 
assignment  is  authorized  by  statute.5  But  it  has  been  held  that  this  rule  does 
not  apply  to  the  assignment  of  the  right  to  erect  and  maintain  electric  poles 
and  wires,  as  this  is  a  local  easement  resting  in  contract  or  license  and  can  be 
assigned  without  municipal  consent.6 

3.  Recovery  for  Breach  of  Contract.  —  While  an  electric-light  company  may 


1.  Company  Furnishing  Public  Lights.  —  In 

Terre  Haute  Electric  Light,  etc.,  Co.  v.  Citi- 
zens' Electric  Light,  etc.,  Co.,  (Ind.  1895)  6 
Am.  Elec.  Cas.  193,  the  court  said:  "  Defend- 
ant having  a  contract  to  light  the  city  on  and 
after  said  day,  as  we  have  heretofore  stated, 
commenced.  Defendant's  license  or  right  was 
as  great  as  that  of  plaintiff,  and  having  to  do 
public  lighting,  and  the  public  contract  with 
plaintiff  having  expired,  defendant  would  then 
have  the  paramount  license,  and  when  the 
poles  and  electrical  appliances  came  in  contact 
with  those  of  plaintiff  in  the  discharge  of  de- 
fendant's contractual  duties  plaintiff  would 
simply  have  to  yield  to  the  paramount  license. 
Again,  defendant  company,  in  order  to  light 
the  streets,  must  place  the  lamp  poles  where 
lights  are  required  under  the  contract,  and 
having  the  right  to  set  its  poles  at  the  most 
convenient  point  for  lighting  the  streets,  would 
have  the  right,  by  the  most  convenient,  direct, 
cheapest,  and  practical  route,  to  bring  its  wires 
to  the  point  where  the  street  is  to  be  lighted. 
Having  that  right,  defendant  would  have  the 
right  to  place  its  poles  and  string  its  wires 
wherever  these  convenient  places  were,  prop- 
erly observing  the  ordinances  of  said  city  gov- 
erning the  setting  of  poles  and  the  stringing  of 
wires,  rights  of  the  public  and  abutting  prop- 
erty owners.  It  should  also  observe  the  rights 
of  plaintiff  company  to  continue  their  plant  as 
a  commercial  plant." 

2.  No  Compensation  for  Public  Use.  —  Loeber 
v.  Butte  Gen.  Electric  Co.,  16  Mont.  I,  5  Am. 
Elec.  Cas.  130;  Tuttle  v.  Brush  Electric  Illu- 
minating Co.,  50  N.  Y.  Super.  Ct.  464;  Johnson 
v.  Thomson-Houston  Electric  Co.,  54  Hun  (N. 
Y.)  469.  See  also  Lahr  v.  Metropolitan  El.  R. 
Co.,  104  N.  Y.  268;  Electrical  Constr.  Co.  v. 
Heffernan,  (Supreme  Ct.)  34  N.  Y.  St.  Rep. 
436;  People  v.  Thompson,  32  Hun  (N.  Y.)  93, 
affirming  65  How.  Pr.  (N.  Y.)  407. 

No  Injunction.  —  When,  by  the  charter  of  a 
municipality,  the  power  is  given  to  its  govern- 
ing body,  by  express  words,  to  light  its  streets, 


parks,  and  other  public  places,  in  virtue  of 
this  power  the  municipality  has  the  right  to 
erect  or  to  authorize  the  erection  of  poles  in 
the  streets  for  that  purpose,  and  an  abutting 
owner  cannot  obtain  an  injunction  against  the 
erection  of  such  poles.  Halseyw.  Rapid  Tran- 
sit St.  R.  Co.,  47  N.  J.  Eq.  380.  To  the  same 
effect  is  Loeber  v.  Butte  Gen.  Electric  Co.,  16 
Mont.  1,  5  Am.  Elec.  Cas.  130. 

3.  Compensation  for  Private  Use.  —  Johnson  v. 
Thomson-Houston  Electric  Co.,  54  Hun  (N.  Y.) 
469;  Tuttle  v.  Brush  Electric  Illuminating 
Co.,  50  N.  Y.  Super.  Ct.  464;  McLean  v.  Brush 
Electric  Lighting  Co.,  9  Cine.  Wkly.  L.  Bul. 
65,  1  Am.  Elec.  Cas.  483;  Haverford  Electric 
Light  Co.  v.  Hart,  13  Pa.  Co.  Ct.  Rep.  369. 
See  also  Electric  Const.  Co.  v.  Heffernan, 
(Supreme  Ct.)  34  N.  Y.  St.  Rep.  436.  And  see 
the  title  Abutting  Owners,  vol.  1,  p.  228. 

When  Pole  Not  Necessary  for  Public  Use.  — 
When  an  electric-light  company  furnishes 
light  to  private  persons  as  well  as  to  the  city, 
an  abutting  owner  may  obtain  an  injunction 
to  prevent  the  erection  of  an  electric-light  pole 
in  front  of  his  premises,  when  it  is  not  shown 
that  such  pole  is  necessary  for  the  public  use. 
Tiffany  v.  U.  S.  Illuminating  Co.,  51  N.  Y. 
Super.  Ct.  280,  affirming  67  How.  Pr.  (N. 
Y.)  73- 

4.  Compensation  for  Any  Use  of  a  Rural  High- 
way.—  Palmer  v.  Larchmont  Electric  Co.,  6 
N.  Y.  App.  Div.  12;  Hogan  v.  Larchmont 
Electric  Co.,  6  N.  Y.  App.  Div.  609,  39  N.  Y. 
Supp.  1125.  See  also  Eels  v.  American  Tele- 
phone, etc.,  Co.,  143  N.  Y.  133.  And  see  the 
title  Abutting  Owners,  vol.  1,  p.  241. 

5.  State  v.  Anderson,  (Wis.  1897)  72  N.  W. 
Rep.  386.    See  the  title  Ultra  Vires. 

Wisconsin  Statute.  —  Under  Wis.  Laws  1S83, 
c.  221,  amended  by  Laws  1891,  c.  127,  the  fran- 
chises of  an  electric-light  company  may  be  as- 
signed. State  v.  Anderson,  (Wis.  1S97)  72  N. 
W.  Rep.  386. 

6.  Commercial  Electric  Light,  etc.,  Co.  v. 
Tacoma,  17  Wash.  661. 
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of  course,  in  a  proper  case,  recover  from  a  consumer  damages  for  a  breach  of 
contract,  a  temporary  suspension  by  a  consumer  of  the  use  of  the  electric  light 
and  power,  without  the  intention  of  abandoning  such  use  permanently,  is  not 
such  a  breach  of  a  contract  providing  for  stipulated  damages  if  the  company 
is,  "through  the  fault  of  the  consumer,"  prevented  from  supplying  its  cur- 
rent, as  to  entitle  the  company  to  recover  such  damages.1  When  an  electric- 
light  company  contracts  to  wire  and  equip  a  building  for  electric  lighting,  and 
it  appears  from  the  evidence  that  there  was  a  substantial  though  not  strict 
compliance  with  the  provisions  of  the  contract,  and  that  the  owner  of  the 
building  accepted  the  work  as  done,  the  electric-light  company  is  entitled  to 
recover  the  contract  price,  less  such  sum  as  will  full}'  compensate  such  owner 
for  the  imperfections  of  the  work  or  insufficiency  of  the  material  used.3 

4.  Duty  as  to  Furnishing  Light.  —  Electric-light  companies,  being  given  the 
use  of  the  streets  and  public  ways  for  the  erection  of  such  appliances  as  are 
necessary  for  the  maintenance  of  their  works,  and  having  the  right  to  acquire 
the  use  of  lands  for  their  business  by  writs  ad  quod  damnum,  are  quasi-public 
corporations,  and  it  is,  therefore,  their  duty  to  furnish  the  city's  inhabitants 
with  electric  light  and  to  do  so  upon  terms  and  conditions  common  to  all 
and  without  discrimination.  They  cannot  fix  a  variety  of  prices  or  impose 
different  terms  and  conditions  according  to  their  caprice  or  whim.  They 
may,  however,  fix  reasonable  rules  and  regulations  applicable  to  all  their 
customers  alike.3 

5.  Liability  for  Nuisance.  —  An  electric-light  company  is  liable  to  an  action 
for  nuisance  to  its  neighbors  caused  by  its  works.4 

6.  Liability  for  Injury  to  Real  Property.  —  The  owner  of  real  property 
which  has  been  permanently  diminished  in  value  by  the  erection  and  opera- 
tion of  an  electric-light  plant  near  by  has  an  action  against  the  electric-light 
company  and  may  recover  in  such  action  all  damages,  both  present  and 
future.5 

7.  Liability  for  Personal  Injuries  —  a.  In  General  —  (i)  Injury  to  Employees. 
—  Like  individuals  and  other  corporations,  an  electric-light  company  is  liable 
for  injuries  to  its  employees,  or  other  persons,  occurring  because  of  its  negli- 
gence. No  discussion  of  the  general  principles  of  the  law  of  negligence  will 
be  attempted  here,  but  this  article  will  be  restricted  to  showing  the  results 
of  the  application  of  these  principles  to  cases  concerning  electric-light  com- 
panies.6 The  general  rules  which  determine  the  liability  of  a  master  to  his 
servant  for  a  personal  injury  are  applicable  as  between  an  electric-light  com- 
pany and  its  employees,  and  when  an  employee  has  been  injured  while 
engaged  in  the  service  of  such  company  its  liability  is  to  be  determined  in 
accordance  with  these  rules.7 

1.  Breach  of  Contract.  —  United  Electric  Light,  Rep.  121.    See  also  Griffin  -/.  Goldsboro  Water 
etc.,  Co.  v.  Brenneman,  21  Misc.  Rep.  (N.  Y.  Co.,  (N.  Car.  1898)  30  S.  E.  Rep.  319. 
Supreme  Ct.)  41.    In  this  case  the  consumer  4.  Nuisance.  —  See  Shelfer  v.  London  Elec- 
discontinued  the  use  of  the  current  for  about  trie  Lighting  Co.,  (1895)  1  Ch.  287,  (1895)  2 
two  weeks,  and  while  waiting  for  an  opportu-  Ch.  388.    And  see  the  title  Nuisances. 

nity  to  rent  his  store.  It  also  appeared  that  he  English  Statute.  —  An  electric-light  company- 
was  not  in  arrears,  nor  had  he  violated  any  of  is  not  relieved  of  its  liability  for  nuisance  by 
the  company's  regulations;  nor  had  he  re-  45  &  46  Vict.,  c.  56,  called  the  Electric  Light- 
moved  from  the  premises,  but,  on  the  con-  ing  Act.  Shelfer  v.  London  Electric  Lighting 
trary,  he  still  used  them  as  a  place  to  keep  his  Co.,  (1895)  1  Ch.  287,  (1895)  2  Ch.  388. 
books,  and  was  present  there  to  look  after  his  5.  Damages  for  Injury  to  Real  Property. — 
property  and  to  find  a  new  tenant.  See  also  Hyde  Park  Thomson-Houston  Light  Co.  v. 
Queen  City  Electric  Light  Co.  v.  Gibson  House  Porter,  167  111.  276,  affirming  64  111.  App.  152. 
Co.,  6  Ohio  Dec.  148.  See  also  Wolf  v.  Cincinnati  Edison  Electric 

2.  Contract  Imperfectly  Performed.  —  Smith  v.  Co.,  6  Ohio  Dec.  159. 

Packard,  94  Va.  730.  6.  For  a  full  discussion  of  the  geneial  princi- 

3.  Must  Not  Discriminate  in  Their  Kates.  —  pies  of  the  law  of  negligence,  see  the  title 
Owensboro  Gas  Light  Co.  v.  Hildebrand,  (Ky.  Negligence. 

1897)  42  S.  W.  Rep.  351;  Cincinnati,  etc.,  R.  7.  Injuries  to  Employees.  —  Colorado  Electric 
Co    v.  Bowling  Green,  (Ohio  1896)  49  N.  E.     Co.  v.  Lubbers,  11  Colo.  505,  7  Am.  St.  Rep. 
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(2)  Injury  to  Persons  on  the  Street.  —  It  is  well  settled  that  damages  may- 
be recovered  against  an  electric-light  company  when  a  person  while  on  a  pub- 
lic thoroughfare  is  injured  by  the  negligence  of  such  company.1 


255;  Smart  v.  Louisiana  Electric  Light  Co.,  47 
La.  Ann.  869;  Dixon  v.  Louisiana  Electric 
Light,  etc.,  Co.,  47  La.  Ann.  1147;  Willey  v. 
Boston  Electric  Light  Co.,  168  Mass.  40;  Junior 
v.  Missouri  Electric  Light,  etc.,  Co.,  127  Mo. 
79;  Wray  v.  Southwestern  Electric  Light,  etc., 
Co.,  68  Mo.  App.  380;  Essex  County  Electric 
Co.  v.  Kelly,  57  N.  J.  L.  100,  60  N.  J.  L.  306; 
Piedmont  Electric  Illuminating  Co.  v.  Patte- 
son,  84  Va.  747.  And  see  the  title  Master 
and  Servant. 

In  Kraatz  v.  Brush  Electric  Light  Co.,  82 
Mich.  457,  the  court  said:  "The  negligence 
of  the  defendant  company  in  so  stringing  its 
wires  that  the  wires  of  one  circuit  cross  an- 
other, so  that  a  slight  sagging  of  one  wire  will 
bring  the  two  in  contact,  and  maintaining  one 
circuit  as  a  live  one  while  employees  are  set  at 
work  handling  with  bare  hands  the  wires  of  the 
flead  circuit  so  crossing  the  wires  of  the  live 
circuit,  is  plainly  apparent  to  any  one." 

Duty  of  Master  to  Inform  Servant  of  Peculiar 
Dangers.  —  "The  master  is  bound  to  inform 
his  servant  of  all  dangers  incident  to  the  service 
of  which  he,  the  master,  is  cognizant,  or  of 
which,  in  the  exercise  of  ordinary  care  on  his 
part,  he  would  be  informed;  Tie  is  bound  to 
warn  the  servant  of  all  latent  or  extraneous 
dangers  of  which  he  himself  has  knowledge, 
or  of  which,  in  the  exercise  of  ordinary  care, 
he  would  be  informed;  and  if  he  fail  in  this  re- 
spect, he  is  liable  to  the  servant  for  all  the  con- 
sequences resulting  to  him  from  the  lack  of 
such  warning.  This  rule  applies  lo  dangers 
•of  which  the  master  himself  is  aware,  or  ought 
-to  know,  and  which  are  unknown  to  the  serv- 
ant, and  would  not  be  readily  ascertained 
•except  by  a  person  possessed  of  peculiar 
knowledge,  which  the  master  has  no  reason  to 
suppose  the  servant  possesses.  Dangers 
which  are  the  result  of  common  knowledge, 
which  can  readily  be  seen  by  common  observa- 
tion, the  servant  assumes  the  risk  of,  but  when 
the  danger  to  be  avoided  requires  a  knowledge 
of  scientific  facts,  an  ordinary  servant  is  not 
presumed  to  have  knowledge  of  them,  and  it  is 
the  duty  of  the  master,  knowing  of  them,  to 
inform  the  servant  in  respect  thereto."  Chi- 
cago Edison  Co.  v.  Hudson,  66  111.  App.  639. 
See  also  Myhan  v.  Louisiana  Electric  Light, 
etc.,  Co.,  41  La.  Ann.  964,  17  Am.  St.  Rep. 
436. 

Master's  Duty  as  to  Appliances.  —  In  Harroun 
v.  Brush  Electric  Light  Co.,  12  N.  Y.  App. 
Div.  126,  152  N.  Y.  2T2,  it  was  held  that  the 
following  instruction  was  correct:  "  The  law 
requires  not  that  degree  of  diligence  and  fore- 
sight which  is  required  of  an  insurer,  or  which 
the  law  might  require  of  a  corporation  towards 
the  public,  but  simply  reasonable  care  and 
prudence  in  the  selection  of  safe  and  suitable 
appliances  for  the  use  of  employees.  *  *  * 
While,  in  a  general  way,  the  law  requires 
simply  reasonable  care  and  foresight  by  the 
employer  in  the  selection  and  provision  of 
appliances  for  the  use  of  the  employee,  that 
care  and  prudence  must  be  proportioned  to 
what  may  properly  be  expected  of  him  under 
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the  circumstances,  and  increases  in  a  corre- 
sponding ratio  with  the  danger  and  hazard 
necessarily  connected  with  the  use  of  the 
appliances."  See  also  Wray  v.  Southwestern 
Electric  Light,  etc.,  Co.,  68  Mo.  App.  380; 
Essex  County  Electric  Co.  v.  Kelly,  57  N.  J. 
L.  100,  60  N.  J.  L.  306. 

1.  Injury  to  Persons  on  the  Street.  —  Texar- 
kana  Gas,  etc.,  Co.  v.  Orr,  59  Ark.  215,43  Am. 
St.  Rep.  30;  Denver  Consol.  Electric  Co.  v. 
Simpson,  21  Colo.  371;  Cook  v.  Wilmington 
City  Electric  Co.,  9  Houst.  (Del. )3o6;  Williams 
v.  Louisiana  Electric  Light,  etc.,  Co.,  43  La. 
Ann.  295;  Haynes  v.  Raleigh  Gas  Co.,  114  N. 
Car.  204,  41  Am.  St.  Rep.  786;  Mitchell  v. 
Charleston  Light,  etc.,  Co.,  45  S.  Car.  146; 
Snyder  v.  Wheeling  Electrical  Co.,  43  W.  Va. 
661,  citing  16  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  449. 

Illustrations.  —  In  Lundeen  v.  Livingston 
Electric  Light  Co.,  17  Mont.  32,  the  facts  were 
these:  An  electric-light  company,  in  order  to 
strengthen  and  support  one  of  its  poles,  ran  a 
guy  wire  from  the  pole  to  a  post  planted 
across  the  street.  This  post  was  from  four  to 
six  feet  high,  and  the  guy  wire  was  fastened 
around  it  four  or  five  feet  above  the  ground 
and  extended  thence  to  the  pole  across  the 
street.  On  the  day  when  the  accident  for  which 
the  action  was  brought  occurred,  the  plaintiff 
was  riding  at  a  moderate  gait  on  horseback 
along  the  street.  Near  the  place  where  the 
post  and  guy  wire  had  been  put  up,  a  man  by 
the  name  of  B.,  also  on  horseback,  passed  the 
plaintiff.  Here  B.'s  horse  became  frightened 
and  for  a  time  unmanageable  and  shied  across 
the  street  and  ran  against  the  guy  wire  and 
broke  it  near  the  post  to  which  it  was  fast- 
ened. The  broken  wire  recoiled  and  wound 
itself  around  the  waist  of  the  plaintiff,  who 
was  riding  in  the  rear  of  B.,  pulling  her  from 
her  horse  to  the  ground  and  inflicting  upon 
her  serious  injuries.  It  was  held  that  the  post 
with  wire  was  an  obstruction  of  the  free  use 
of  the  street  in  its  ordinary  and  usual  use, 
that  such  obstruction  was  the  proximate  cause 
of  the  injury,  and  that,  therefore,  the  plaintiff 
was  entitled  to  recover  damages. 

In  Excelsior  Electric  Co.  v.  Sweet,  57  N.  J. 
L.  224,  the  plaintiff  was  passing  along  a  public 
street  on  his  way  to  market.  When  he  reached 
a  point  in  the  street  over  which  a  lamp 
of  the  defendant  (an  electric-light  company) 
was  suspended,  it  fell  and  struck  his  horse. 
The  horse  became  frightened  and  ran  away, 
throwing  the  plaintiff  from  the  wagon,  whereby 
he  was  injured.  There  was  evidence  given  by 
experts  that  the  rope  used  for  keeping  the  lamp 
in  its  place  was  not  a  proper  and  safe  rope,  and 
it  was  testified  to  that  immediately  after  the 
lamp  fell  the  rope  was  found  loosened  from  the 
lamp  and  frayed  out  and  unraveled  for  five  or 
six  inches  from  the  end.  There  was  also 
evidence  tending  to  show  that  the  pulley  over 
which  the  rope  ran,  unprotected  as  it  was,  was 
unsuitable,  and  that  the  suspension  wire 
used  had  not  the  "  stoutness  or  durability  to 
have  a  lamp  like  that  hanging  on  it."    It  was 
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(3)  Injury  to  Persons  Rightfully  on  the  Premises  Where  Injured.  —  When 
a.  person  who,  though  not  on  a  public  street,  is  in  a  place  where  he  is  entitled 
to  be  in  pursuit  of  his  business,  is  injured  by  the  negligence  of  an  electric- 
light  company,  he  may  recover  damages.1 


held  that  the  plaintiff  was  entitled  to  recover 
■damages. 

An  electric-light  company  is  guilty  of  negli- 
gence in  leaving  a  broken  uninsulated  tele- 
phone wire  in  such  a  position  as  to  endanger 
the  lives  of  persons  using  the  street;  and  when 
the  plaintiff's  husband,  in  the  proper  discharge 
of  his  duty  as  a  police  officer,  while  attempting 
to  remove  the  dangerous  nuisance,  was 
brought  in  contact  with  the  charged  wire,  and 
thus  without  any  negligence  on  his  part  lost 
his  life,  the  company  was  liable  to  respond  in 
•damages.  Dillon  v.  Allegheny  County  Light 
■Co.,  179  Pa.  St.  482. 

The  employees  of  an  electric-light  company, 
while  engaged  in  taking  down  a  wooden 
electric-light  pole,  lost  control  of  it,  with  the 
result  that  it  fell  upon  and  seriously  injured 
the  plaintiff,  who  was  crossing  a  public  street. 
The  plaintiff  introduced  evidence  to  prove  that 
the  men  engaged  in  taking  down  the  pole 
failed  to  exercise  the  care  required  by  the  cir- 
cumstances and  that  the  appliances  used  in 
the  performance  of  the  work  were  inadequate. 
It  was  held  that  the  plaintiff  was  entitled  to 
recover  damages.  The  court  said:  "  It  was 
the  duty  of  the  defendant  to  furnish  sufficient 
men  and  adequate  appliances  for  the  work  of 
taking  down  the  pole,  and  it  was  liable  for  the 
-consequences  of  its  failure  to  do  so.  If  it  dis- 
charged its  duty  in  this  respect,  it  was  still 
answerable  for  the  consequences  of  the  negli- 
gence of  its  employees  in  the  performance  of 
the  work.  Whether  it  did  discharge  its  duty 
in  the  premises,  and  whether  its  employees 
exercised  the  care  required  by  the  circum- 
stances, were  questions  for  the  jury,  under 
proper  instructions  from  the  court."  Kyle  v. 
Southern  Electric  Light,  etc.,  Co.,  (Pa.  i8q6) 
34  Atl.  Rep.  323. 

1.  Injury  to  Persons  Rightfully  on  the  Premises. 
—  Giraudi  v.  Electric  Imp.  Co.,  107  Cal.  120; 
McLaughlin  v.  Louisville  Electric  Light  Co., 
(Ky.  1896)  37  S.  W.  Rep.  851;  Yates  v.  South- 
western Brush  Electric  Light,  etc.,  Co.,  40  La. 
Ann.  467;  Griffin  v.  United  Electric  Light  Co., 
164  Mass.  492,  distinguishing  Hector  v.  Boston 
Electric  Light  Co.,  161  Mass.  558;  Perham  v. 
Portland  Gen.  Electric  Co.,  (Oregon  1898)  53 
Pac.  Rep.  14;  Turton  v.  Powelton  Electric  Co., 
185  Pa.  St.  406. 

Person  Repairing  Roof.  —  In  Ennis  v.  Gray,  87 
Hun  (N.  Y.)  355,  the  plaintiff,  who  was  a  roofer 
hy  trade,  was  injured  while  at  work  upon  the 
roof  of  a  building,  under  authority  of  the 
owner  of  the  building,  by  coming  in  contact 
with  the  wires  of  the  defendant,  an  electric- 
light  company,  which  were  defectively  insu- 
lated. It  was  held  that  the  plaintiff  was 
entitled  to  recover  damages.  The  court  said: 
"  The  defendant  was  engaged  in  the  business 
-of  supplying  electricity  for  lighting  purposes 
in  houses  and  streets  of  the  city,  and  consider- 
ing the  high  voltage  which  it  was  necessary  to 
carry  over  the  wires,  thus  rendering  the  busi- 
ness in  the  highest  degree  dangerous  unless 
.handled  with  care  and  skill,  we  think  that  out- 


side of  any  contractual  relation,  a  duty  was 
created  on  the  part  of  the  defendant,  not  only 
towards  the  public  generally  who  in  the  streets 
might  be  likely  to  come  in  contact  with  the 
wires,  but  also  with  respect  to  any  individual 
engaged  in  a  lawful  occupation  in  a  place 
where  he  was  entitled  as  of  right  to  be."  But 
see  McMullen  v.  Edison  Electric  Illuminating 
Co.,  13  N.  Y.  Misc.  Rep.  (Brooklyn  City  Ct.)  392. 

Employees  of  Other  Electrical  Companies.  — 
When  an  employee  of  a  railroad  company  was 
killed  while  removing  wires  of  the  railroad 
company  from  a  pole  upon  which  were  also 
wires  of  an  electric-light  company,  by  coming 
in  contact  with  an  improperly  insulated  wire 
of  the  electric-light  company,  it  was  held  that 
even  upon  the  assumption  that  the  deceased 
was  technically  a  trespasser,  the  electric-light 
company  was  liable  to  respond  in  damages 
for  his  death.  The  court  said:  "  We  are  not 
attempting  to  lay  down  a  rule  applicable  to 
all  cases,  but  the  principle  which  in  our  judg- 
ment is  controlling  in  the  present  one  is  that 
any  person  who  engages  in  a  highly  dangerous 
occupation  is  bound  to  take  such  precaution  in 
its  pursuit  as  a  sensible  man  would  ordinarily 
take  to  avoid  doing  fatal  or  other  serious  in- 
jury to  one  who  comes  upon  his  premises,  not 
as  a  mere  trespasser  or  positive  wrongdoer, 
but  for  a  purpose  in  itself  lawful,  and  which 
the  owner  had  reason  to  believe  might  bring 
him  there."  Newark  Electric  Light,  etc.,  Co. 
v.  Garden,  78  Fed.  Rep.  74. 

When  an  electric-light  company  which  is  the 
owner  of  a  certain  structure  for  the  support  of 
elecric  wires  has  granted  to  another  the  right 
to  use  this  structure,  in  the  absence  of  any 
agreement  on  the  subject  other  than  what  is 
involved  in  the  permission  of  the  owner  of  the 
structure  to  the  other  to  use  it  in  common  for 
the  support  of  electric  wires,  on  paying  some 
compensation,  it  is  the  duty  of  the  owner  of 
the  structure  to  exercise  reasonable  care  in 
seeing  that  his  wires  are  kept  so  far  as  is  prac- 
ticable in  a  safe  condition  at  such  places  as  the 
servants  of  the  other  are  expressly  or  impliedly 
licensed  to  go  to  in  performing  their  duties  with 
reference  to  the  wires  attached  to  such  struc- 
ture; and  when  an  employee  of  the  second 
company  is  injured  while  ascending  said  struc- 
ture, by  coming  in  contact  with  a  wire  of  the 
electric-light  company  which  has  been  left 
without  insulation  at  two  points,  there  is  evi- 
dence which  should  be  submitted  to  the  jury 
upon  the  question  of  the  negligence  of  the 
electric-light  company.  Illingsworth  -■.  Bos- 
ton Electric  Light  Co.,  161  Mass.  583. 

Where  a  lineman  of  a  telegraph  company 
was  killed  by  catching  hold  of  an  iron  brace 
upon  one  of  the  poles  of  the  telegraph  com- 
pany, which  had  become  charged  with  elec- 
tricity from  the  wire  of  an  electric-light 
company  where  the  insulation  had  worn  off 
by  rubbing  against  the  brace,  it  was  held 
that  the  electric-light  company  was  liable. 
Dwyer  v.  Buffalo  Gen.  Electric  Co.,  20  N.  Y. 
App.  Div.  124. 
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(4)  Injury  to  Trespassers.  —  But  a  person  who  is  injured  by  coming  in  con- 
tact with  an  uninsulated  electric-light  wire  while  in  a  place  in  which  he  has  no 
right  to  be,  is  not  entitled  to  damages.1 

(5)  Construction  and  Repair  of  Appliances.  —  If  an  electric-light  company- 
is  negligent  in  erecting  its  poles,  running  its  wires,  or  constructing  any  other 
of  its  appliances  which  are  necessary  for  carrying  on  its  operations,  and  a 
person  is  injured  thereby,  such  company  is  liable; 2  or  if,  after  having  properly 
constructed  its  appliances,  the  company  fails  to  keep  them  in  proper  con- 
dition, or  to  repair  them  within  a  reasonable  time  after  they  have  been  dam- 
aged, a  person  injured  by  reason  of  its  failure  so  to  do  may  recover  damages.* 

(6)  Care  Required.  —  An  electric-light  company  is  bound  as  to  the  public 
to  exercise  the  utmost  degree  of  care  in  the  construction,  inspection,  repair, 


Not  Required  to  Look  for  Latent  Defects.  —  A 

person  whose  occupation  brings  him  in  prox- 
imity to  the  company's  wires  has  a  right  to 
believe  that  the  wires  have  been  insulated  and 
that  an  ordinance  requiring  "  splices  "  to 
be  properly  insulated  has  been  complied  with. 
He  is  required  to  look  for  patent  defects  in  the 
insulation  only.  If,  not  aware  of  a  latent  de- 
fect, he  comes  in  contact  with  the  wire,  and 
is  injured  without  fault  on  his  part,  the  com- 
pany is  responsible.  Clements  v.  Louisiana 
Electric  Light  Co.,  44  La.  Ann.  692,  32  Am.  St. 
Rep.  348,  4  Am.  Elec.  Cas.  381. 

1.  Injury  to  Trespasser.  —  In  Hector  v.  Boston 
Eleclric  Light  Co.,  161  Mass.  558,  a  lineman 
of  a  telegraph  and  telephone  company  was 
sent  to  attach  a  wire  to  a  standard  owned  by 
an  electric-light  company,  on  the  roof  of  a 
building  numbered  45.  Instead  of  entering 
this  building  and  going  out  upon  the  roof,  he 
went  up  through  the  building  numbered  29 
and  passed  over  the  roofs  of  several  interven- 
ing buildings  until  he  came  to  the  roof  of 
number  41,  which  was  next  to,  but  higher 
than,  the  roof  of  number  45.  A  bunch  of 
wires  ran  from  the  standard  on  number  45 
over  a  small  portion  of  the  roof  of  number  41. 
The  plaintiff  stooped  under  these  wires  to  see 
how  he  could  get  on  to  the  roof  of  number  45, 
and  was  injured  by  reason  of  the  insulation 
being  worn  off  from  one  of  these  wires.  It 
was  decided  that  the  defendant  owed  no  duty 
to  the  plaintiff  to  maintain  an  effectual  insula- 
tion of  its  wires  over  other  buildings  than  that 
on  which  its  standard  was  placed,  which  was 
the  only  place  to  which  the  telegraph  and  tele- 
phone company  sent  the  plaintiff  or  where  he 
had  a  right  to  be. 

2.  Negligent  Construction  of  Appliances.  — 
Dwyer  v.  Buffalo  Gen.  Electric  Co.,  20  N.  Y. 
App.  Div.  124;  Excelsior  Electric  Co.  v.  Sweet, 
57  N.  J.  L.  224;  Mitchell  v.  Charleston  Light, 
etc.,  Co.,  45  S.  Car.  146;  Snyder  v.  Wheeling 
Electrical  Co.,  43  W.  Va.  66:,  citing  16  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  499. 

3.  Failure  to  Keep  Appliances  in  Proper  Con- 
dition.—  Excelsior  Electric  Co.  v.  Sweet,  57  N. 
J.  L.  224;  Turton  v.  Powelton  Electric  Co., 
185  Pa.  St.  406. 

Insulation  Destroyed. —  In  Dwyer  v.  Buffalo 
Gen.  Electric  Co.,  20  N.  Y.  App.  Div.  124,  the 
following  instruction  to  the  jury  was  approved: 
"  Assuming  that  the  pole  and  wire  were  care- 
fully and  prudently  erected  at  this  point,  then 
the  duty  devolved  upon  this  defendant  [an 
electric-light   company]  of  afterwards  main- 


taining a  reasonable  oversight,  supervision, 
and  inspection  to  see  that  the  wire  and  the 
pole  were  kept  in  a  safe  and  suitable  con- 
dition. Therefore  the  claim  of  the  plaintiff  is 
that  they  failed,  entirely  failed,  according  to 
the  evidence  in  the  case,  to  maintain  such 
oversight  and  supervision  after  the  pole  was 
erected,  and  that  in  consequence  of  that  failure 
on  the  part  of  the  defendant  the  insulation  of 
the  wire  was  worn  and  the  wire  itself  came  in 
contact  with  the  brace  and  created  a  condi- 
tion of  things  which  resulted  in  this  man's 
death." 

Entitled  to  Reasonable  Time  for  Repairs.  —  An 

electric-light  company  is  entitled  to  a  reason- 
able time  after  the  breaking  of  one  of  its  wires 
in  which  to  repair  it  or  remove  it  cut  of  the 
way  of  persons  using  the  streets;  and  if  the 
jury  finds  that  the  injury  happened  to  the  per- 
son claiming  to  have  been  damaged  thereby, 
before  the  expiration  of  such  reasonable  time, 
then  such  person  is  not  entitled  to  recover 
against  such  company.  Mitchell  v.  Charleston 
Light,  etc.,  Co.,  45  S.  Car.  146. 

Unreasonable  Delay.  —  "  If  by  reason  of  wart 
of  a  sufficient  force  of  men  or  horses,  a  breajl 
of  [an  electric-light  wire]  is  not  at  once  ana 
within  a  reasonable  time  put  in  order,  and  loss 
thereby  occurs  to  persons  or  property,  the  cor- 
poration is  clearly  liable,  and  ought  to  be,  be- 
cause a  corporation  when  assuming  voluntarily 
a  business  which  necessarily  involves  great 
danger  and  risk  of  life,  as  to  the  public,  takes 
upon  itself  a  responsibility  incident  to  the  busi- 
ness." Cook  v. Wilmington  City  Electric  Co., 
9  Houst.  (Del.)  306. 

Punitive  Damages  for  "Wilful  Delay.  —  Evidence 
that  an  electric-light  company  knew  in  the 
night-time  that  its  wires  were  badly  grounded, 
that  its  superintendent  gave  orders  that  the 
power  should  nevertheless  be  kept  up,  and 
that  after  daylight,  about  6  A.  M.,  when  many 
people  were  on  the  street,  a  live  wire  still  lay  on 
a  street  crossing,  by  coming  in  contact  with 
which  a  passer-by  was  killed,  is  such  evidence 
of  wanton  disregard  of  the  rights  and  safety  of 
others  as  will  justify  an  assessment  of  punitive 
as  well  as  actual  damages.  Texarkana  Gas, 
etc.,  Co.  v.  Orr,  59  Ark.  215,  43  Am.  St.  Rep. 

So- 
Negligent  Ignorance.  —  An  electric-light  com- 
pany may  be  negligent  in  its  failure  to  know 
the  facts  connected  with  the  breaking  of  the 
wire;  in  other  words,  such  company  may  be 
negligently  ignorant.  Mitchell  v.  Charleston 
Light,  etc.',  Co.,  45  S.  Car.  146. 
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and  operation  of  its  apparatus  and  appliances;1  or,  disregarding  distinctions 
as  to  degrees  of  care,  the  rule  may  be  thus  stated:  To  prevent  an  injury  to 
the  public,  the  law  requires  that  usual  and  ordinary  care  should  be  used, 
which,  in  such  a  business  as  an  electric-light  company  operates,  requires  and 
demands  a  degree  of  care  and  diligence  proportionate  to  the  danger  or  mis- 
chief that  is  liable  to  ensue.  The  words  "usual  and  ordinary  care  "  mean  in 
such  cases  nothing  more  or  less  than  that  if  there  be  great  danger  and  hazard 
in  the  business,  there  should  be  a  corresponding  degree  of  skill  and  attention 
required  by  the  law.58 

b.  Contributory  Negligence  —  (i)  General  Doctrine.  —  In  accordance 
with  the  general  rule,  a  person  cannot  recover  damages  for  an  injury  inflicted 
upon  him  by  an  electric-light  company  if  he  by  his  own  negligence  proximately 
contributed  to  the  injury.3 

What  Constitutes.  —  A  full  discussion  of  the  elements  of  contributory  negli- 
gence will  be  found  elsewhere  in  this  work,4  and  only  specific  instances  which 
have  been  adjudicated  in  actions  against  electric-light  companies  for  personal 
injuries  will  be  given  here. 

(2)  Illustrations.  —  When  an  employee  of  an  electric-light  company  was 
killed  because  of  the  use  of  a  shunt  cord  which  was  patently  defective,  it  was 
held  that  he  was  guilty  of  contributory  negligence.5  An  employee  who  fails  to 
wear  rubber  gloves  furnished  him  by  the  company  as  a  protection  in  handling 
live  wires  is  guilty  of  contributory  negligence.6  But  a  person  employed 
by  an  electric-light  company  to  trim  its  lamps  is  not  guilty  of  contributory 
negligence  because  he  does  not  wear  rubber  gloves  when  trimming  such  lamps.7 
It  is  contributory  negligence  for  a  lamp  trimmer  to  fail  to  keep  himself  insu- 
lated from  the  ground  when  the  necessary  appliance  for  so  doing  has  been 
furnished  him  by  the  company.8  If  a  deadly  wire  gives  full  warning  by  reason 
of  the  sparks  proceeding  from  it,  and  a  person  with  his  eyes  open,  using  no 
ordinary  care,  walks  into  the  wire,  he  has  no  right  to  recover  damages.9  But 
where  it  appeared  that  the  deceased,  an  intelligent  boy  ten  years  old,  while 

1.  Utmost  Care. —  Haynes  v.  Raleigh  Gas  Electric  Light  Co.,  47  La.  Ann.  869;  Wray  v. 
Co.,  114  N.  Car.  204,  41  Am.  St.  Rep.  786;  Southwestern  Electric  Light,  etc.,  Co.,  68  Mo. 
Perham  v.  Portland  Gen.  Electric  Co.,  (Ore-  App.  380;  Wood  v.  Diamond  Electric  Co.,  185, 
gon  1898)  53  Pac.  Rep.  14;  Snyder  v.  Wheeling  Pa.  St.  529;  Mitchell  v.  Charleston  Light,  etc., 
Electrical  Co.,  43  W.  Va.  661,  citing  16  Am.  and  Co.,  45  S.  Car.  146.  And  see  the  title  Con- 
Eng.  Encyc.  of  Law  (1st  ed.)  499.  tributory  Negligence,  vol.  7,  p.  371. 

The  mere  fact  that  some  persons  use  a  dan-  Burden  of  Proof.  —  When  the  action  of  both 
gerous  agency  raises  no  presumption  that  the  parties  must  have  concurred  to  produce  the  in- 
public  know  enough  of  its  nature  to  avoid  jury,  it  devolves  upon  the  plaintiff  to  show 
the  danger  which  must  arise  from  its  use;  and  that  he  was  not  himself  guilty  of  negligence, 
the  public,  aside  from  the  consumers  using  the  This  proof  need  not  be  direct,  but  may  be  in- 
commodity,  owe  no  duty  to  those  introducing  ferred  from  the  circumstances  of  the  case, 
it;  but,  on  the  other  hand,  it  is  the  duty  of  Clements  v.  Louisiana  Electric  Light  Co.,  44 
those  making  a  profit  from  the  use  of  so  dan-  La.  Ann.  692,  32  Am.  St.  Rep.  348,  4  Am. 
gerous  an  element  as  electricity  to  use  the  Elec.  Cas.  381. 

utmost  care  to  prevent  injury  to  any  class  of  In  North  Carolina,  by  statute,  the  burden  of 

people  composing  the  public  which  exists  in  showing  contributory  negligence  in  an  action 

any  considerable  numbers.     They  must  pro-  for  a  personal  injury  is  thrown  on  the  defend- 

tect  those  possessing  less  than  ordinary  knowl-  ant.    Haynes  v.  Raleigh  Gas  Co.,  114  N.  Car. 

edge   of   the   character  of   the   commodity.  204,  41  Am.  St.  Rep.  786. 

Giraudi  v.  Electric  Imp.  Co.,  107  Cal.  120.  4.  See  the  title  Contributory  Negligence, 

2.  Care  Proportionate  to  the  Banger.  —  Denver  vol.  7,  p.  373. 

Consol.  Electric  Co.  v.  Simpson,  21  Colo.  371,  5.  Piedmont    Electric  Illuminating  Co.  v. 

5  Am.  Elec.  Cas.  278;  Cook  v.  Wilmington  Patteson,  84  Va.  747. 

City  Electric  Co.,  9  Houst.  (Del.)  306.    See  6.  Junior  v.  Missouri  Electric  Light,  etc., 

also  Dwyer  v.  Buffalo  Gen.  Electric  Co.,  20  Co.,  127  Mo.  79. 

N.  Y.  App.  Div.  124.  7.  Harroun  v.  Brush  Electric  Light  Co.,  12- 

3.  Contributory  Negligence  Is  a  Befense.  —  Wil-  N.  V.  App.  Div.  126,  152  N.  Y.  212. 

liams  v.  Louisiana  Electric  Light,  etc.,  Co.,  43  8.  Dixon  v.  Louisiana  Electric  Light,  etc., 

La.    Ann.    295;    Moore    v.    Edison    Electric  Co.,  47  La.  Ann.  1147;  Wray  v.  Southwestern 

Illuminating  Co.,  43  La.  Ann.  792;  Clements  Electric  Light,  etc.,  Co.,  68  Mo.  App.  380. 

v.  Louisiana  Electric  Light  Co.,  44  La.  Ann.  9.  Cook  v.  Wilmington  City  Electric  Co.,  Qi 

692,  32  Am.  St.  Rep.  348-;  Smart  v.  Louisiana  Houst.  (Del.)  306. 
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walking  on  the  sidewalk  of  a  street,  grasped  a  live  guy  wire  hanging  down 
into  the  street  and  was  killed  by  the  contact,  and  there  was  no  visible  indica- 
tion that  the  wire  was  charged  with  electricity,  it  was  held  that  the  trial  judge 
should  have  told  the  jury  that  there  was  no  evidence  of  contributory  negli- 
gence on  the  part  of  the  deceased.1'  It  is  not  contributory  negligence  for  a 
prison  to  remove  a  wire  which  threatened  to  produce  a  conflagration  and 
destroy  his  property.2  Where  a  woman  walking  carefully  along  a  sidewalk 
caught  her  foot  in  the  wire  of  an  electric-light  company,  became  entangled 
therewith,  and  was  thrown  violently  to  the  ground  and  permanently  injured,  it 
was  held  that  it  was  not,  as  a  question  of  law,  contributory  negligence  for  a 
person  passing  carefully  along  a  sidewalk  to  fail  to  observe  a  small  wire  lying 
along  or  across  it.3 

(3)  When  a  Question  of  Fact.  —  Contributory  negligence  is  a  question  for 
the  jury  when  the  facts  are  disputed  or  more  than  one  inference  can  be  fairly 
drawn  as  to  the  care  or  want  of  care  of  the  person  injured  by  the  negligence 
of  an  electric-light  company.4 

c.  Evidence  —  (1)  Presumption  as  to  Cause  of  Death.  • — Direct  evidence 
that  a  person  was  killed  by  coming  in  contact  with  the  wire  of  an  electric-light 
company  is  not  always  necessary.  That  death  was  caused  in  that  way  may 
be  presumed  from  the  location  of  the  body  of  the  deceased  with  reference  to 
such  wire  and  from  the  condition  of  the  body  as  disclosed  \>y  medical  examin- 
ation.5 

(2)  Presumption  of  Negligence.  —  While,  as  a  general  rule,  negligence  is 
not  to  be  presumed,  it  has  been  held  that  where  a  person  was  injured  by 
•coming  in  contact  with  an  electric-light  wire  which  had  fallen  into  the  street, 
negligence  might  be  presumed  in  the  absence  of  something  appearing  in  the 
case  to  repel  that  presumption.6 


1.  Haynes  v.  Raleigh  Gas  Co.,  114  N.  Car. 
204,  41  Am.  St.  Rep.  786. 

2.  Leavenworth  Coal  Co.  v.  Ratchford, 
<Kan.  1897)  48  Pac.  Rep.  927. 

3.  Brush  Electric  Lighting  Co.  v.  Kelley, 
126  Ind.  220. 

4.  When  a  Question  for  the  Jury.  —  Colorado 
Electric  Co.  v.  Lubbers,  11  Colo.  505,  7  Am. 
St.  Rep.  255;  Illingsworth  v.  Boston  Electric 
Light  Co.,  16]  Mass.  583;  Griffin  v.  United 
Electric  Light  Co.,  164  Mass.  492;  Reagan  v. 
Boston  Electric  Light  Co.,  167  Mass.  406.  And 
see  the  title  Contributory  Negligence,  vol. 
7,  p.  456. 

Illustrations.  —  Whether  a  boy  was  guilty  of 
contributory  negligence  in  picking  up  a  live 
wire  lying  across  the  street,  is  a  question  for 
the  jury,  where  the  wire  showed  no  signs  of 
being  alive,  though  the  boy  had  been  warned, 
a  few  minutes  before,  against  touching  the 
wires.  Texarkana  Gas,  etc.,  Co.  v.  Orr,  59 
Ark.  215,  43  Am.  St.  Rep,  30. 

It  is  for  the  jury  to  say  whether  a  person 
who  fails  to  wear  gloves  while  handling  tele- 
graph wires  strung  in  close  proximity  to 
electric-light  wires  is  guilty  of  contributory 
negligence.  Dwyer  v.  Buffalo  Gen.  Electric 
Co.,  20  N.  Y.  App.  Div.  124. 

5.  Presumption  that  Electric  Wire  Caused  Death. 
—  In  Suburban  Electric  Co.  v.  Nugent,  58  N. 
J.  L.  658,  an  action  was  brought  by  an  admin- 
istrator to  recover  damages  for  the  death  of 
his  intestate.  No  one  was  present  when  the 
decedent  came  to  his  death,  and  therefore 
there  was  no  direct  evidence  to  show  how  it 
was  caused;  but  it  appeared  from  the  plain- 
tiff's proofs  that  there  was  fastened  upon  the 


electric-light  pole,  at  the  foot  of  which  the  de- 
cedent's body  was  found,  a  reel  around  which 
was  wound  a  wire  rope  used  for  the  purpose 
of  raising  and  lowering  one  of  the  defendant's 
arc  lamps;  that  the  wire  was  about  on  a  level 
with  the  top  of  a  man's  head,  and  that  the 
wire  rope  around  it  was  practically  uninsulated 
and  was  heavily  charged  wilh  electricity.  It 
also  appealed  that  the  post  mortem  examina- 
tion of  the  decedent  showed  all  his  organs  to 
have  been  in  a  normal  condition;  that  his 
death  was  not  caused  by  disease  of  any  kind; 
that  there  was  upon  his  left  hand  and  running 
all  the  way  across  it  a  freshly  made  burn 
about  one-sixth  of  an  inch  in  width,  and  that 
the  blood  was  in  an  abnormal  state,  its  condi- 
tion being  such  as  is  found  in  the  bodies  of 
persons  who  have  died  from  electric  shock. 
It  was  held  that  these  facts  unexplained  not 
only  made  it  reasonable  to  suppose  that  the 
decedent  came  to  his  death  through  having 
touched  with  his  hand  the  uninsulated  wire 
upon  the  reel  which  was  fastened  to  the  de- 
fendant's electric-light  pole,  and  therefore  re- 
ceiving a  fatal  shock,  but  excluded  any  other 
infe  rence. 

6.  Negligence  May  Be  Sometimes  Presumed.  — 

In  Snyder  v.  Wheeling  Electrical  Co.,  43  W. 
Va.  661,  citing  16  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  448,  it  was  held  that  the  mere 
fact  that  an  electric-light  wire  fell  in  a  street 
created  a  prima  facie  presumption  of  negli- 
gence sufficient,  in  the  absence  of  something 
appearing  in  the  case  to  repel  that  presump- 
tion, to  support  an  action  for  damages.  The 
court  said:  "A  wire  charged  with  a  deadly 
current  of  electricity  falls  from  its  proper  place 
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(3)  Presumption  as  to  Contributory  Negligence.  —  Whether  a  person  killed 
by  coming  into  contact  with  an  electric  wire  is  negligent  in  so  doing,  depends 
entirely  upon  the  circumstances  under  which  it  was  done.  Contributory  neg- 
ligence cannot  be  presumed  from  the  mere  fact  of  his  having  done  so.1 

(4)  Condition  of  Wires  at  Other  Times.  —  It  is  proper  for  the  court  to 
permit  a  witness  to  testify  to  the  condition  in  which  he  found  the  wires  of  an 
electric-light  company  three  days  subsequent  to  an  accident  resulting  in  the 
death  of  an  employee,  when  it  is  proved  that  the  w-ires  were  then  in  the  same 
condition  that  they  were  before  and  at  the  time  of  the  accident.8  But  it  is 
not  competent  for  an  electric-light  company,  in  an  action  for  damages  for  the 
death  of  one  of  its  employees,  to  prove  that  no  accident  had  happened  before 
■on  those  wires,  without  snowing  that  the  same  conditions  existed.3 

(5)  Expert  Testimony.  —  Expert  testimony  is  admissible  as  to  the  suit- 
ability of  the  appliances  used  by  an  electric-light  company.4 

Hypothetical  Questions  directed  to  the  effect  of  certain  conditions  of  electric- 
light  wires  as  to  the  transfer  of  electricity  are  proper,  although  some  of  the 
conditions  inquired  into  are  not  shown  to  exist  in  the  particular  case,  but  are 
shown  to  be  caused  by  the  same  general  principles  that  are  supposed  to 
govern  electricity,  and  are,  therefore,  analogous  to  the  case  in  hand.5 

(6)  Subsequent  Precautionary  Acts.  —  The  liability  of  an  electric-light  com- 
pany for  a  personal  injury  must  be  determined  from  what  took  place  before 
and  at  the  time  of  the  accident.  Evidence  of  what  it  did  afterwards  to  avoid 
future  accidents  is  inadmissible  6 


•of  elevation  above  the  street  to  the  surface  of 
the  street,  and  there,  by  contact  with  a  man 
lawfully  passing  along  the  highway,  kills  him 
with  its  current.  Are  we  to  presume  that  its 
fall  came  from  some  negligence  of  the  owner, 
unless  the  circumstances  of  the  case  or  facts 
shown  by  him  shall  show  that  its  fall  is  not 
attributable  to  his  negligence,  but  from  some 
•defect  which  that  reasonable  care  and  pru- 
dence proper  in  the  case  of  such  deadly  wire 
was  unable  to  discover,  or  some  accident  be- 
yond his  control;  in  other  words,  from  inevit- 
able accident?  I  answer  that  the  law  raises  a 
prima  facie  case  of  negligence.  As  stated  in 
that  great  work,  16  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  448:  'As  a  rule,  negligence  is 
not  presumed.  But  there  are  cases  where  the 
maxim  res  ipsa  loquitur  is  directly  applicable, 
and  from  the  thing  done  or  omitted  negligence 
■or  care  is  presumed.'  " 

Negligence  being  a  failure  of  duty,  proof 
that  a  "  live  wire  "  carrying  a  deadly  current  of 
electricity  was  hanging  over  and  lying  upon  a 
sidewalk,  and  that  it  had  been  placed  above 
the  street  by  and  was  the  property  of  the  de- 
fendant corporation  and  was  under  the  control 
of  the  servants  of  the  latter,  and  that  by  con- 
tact with  such  wire  a  person  having  a  right  to 
toe  on  the  street  was  killed,  constituted  a  com- 
plete prima  facie  case  of  negligence,  and  the 
burden  was  put  upon  the  defendant  to  show 
that  the  wire  was  not  down  through  any  negli- 
gence of  itself  or  its  servants  or  agents. 
Haynes  v.  Raleigh  Gas  Co.,  114  N.  Car.  204, 
41  Am.  St.  Rep.  786.  See  also  Excelsior  Elec- 
tric Co.  v.  Sweet,  57  N.  J.  L.  224. 

1.  Suburban  Electric  Co.  v.  Nugent,  58  N. 
J.  L.  658. 

2.  Subsequent  Condition  of  Wires.  —  Harroun 
v.  Brush  Electric  Light  Co.,  12  N.  Y.  App. 
Div,  126,  152  N.  Y.  212. 

Evidence  '  f  Subsequent  Condition  Not  Alone 


Reversible  Error.  —  An  electric-light  company 
was  sued  by  an  Jemployee  for  injuries  sus- 
tained, as  alleged,  by  reason  of  the  improper 
stringing  of  its  wires,  whereby  electricity  was 
communicated  from  live  to  dead  wires,  and  a 
witness  was  allowed  to  testify  to  a  like  condi- 
tion of  the  wires  some  months  after  the  acci- 
dent, and  to  their  change  by  him.  And  it  was 
held  that  while  the  condition  of  the  wires 
immediately  before,  at  the  time  of,  and  soon 
after  the  accident  was  alone  material,  the  evi- 
dence was  not  so  prejudicial  as  to  warrant  a 
reversal  solely  because  of  its  admission. 
Kraatz  v.  Electric  Light  Co.,  82  Mich.  457. 

3.  Previous  Condition  of  Wires. —  Harroun  v. 
Brush  Electric  Light  Co.,  12  N.  Y.  App.  Div. 
126,  152  N.  Y.  212. 

4.  Expert  Testimony  Admissible.  —  Excelsior 
Electric  Co.  v.  Sweet,  57  N.  J.  L.  224. 

5.  Kraatz  v.  Brush-Electric  Light  Co.,  82 
Mich.  457. 

6.  Colorado  Electric  Co.  v.  Lubbers,  11  Colo. 
505,  7  Am.  St.  Rep.  255. 

Case  When   Such  Evidence  Admissible.  —  In 

Willey  v.  Boston  Electric  Light  Co.,  168  Mass. 
40,  an  action  was  brought  under  the  Massa- 
chusetts Liability  Act,  Laws  1887,  c.  270, 
against  an  electric-light  company  for  causing 
the  death  of  the  plaintiff's  husband,  who  was 
an  employee  of  said  company,  by  a  defect  in 
the  condition  of  the  defendant's  works  and 
machinery.  The  facts  were  these:  The  in- 
sulation of  the  defendant's  wire  was  burned 
off  by  lightning,  near  the  pole  where  the  acci- 
dent happened.  At  ten  minutes  past  seven 
o'clock  it  was  discovered  that  there  was 
trouble,  and  M.,  a  night  lineman,  was  sent 
out.  He  found  the  pole  where  the  electricity 
was  escaping,  went  back  to  the  station,  and 
had  the  electricity  shut  off  from  the  circuit. 
He  then  returned,  and,  by  pushing  the  handle 
of  a  cut-out  box  on  the  pole,  made  it  impossi- 
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VI.  Taxation.  —  in  New  York  it  has  been  held  that  an  electric-light  company 
was  exempt  from  taxation  under  a  statute  exempting  manufacturing  corpora- 
tions from  taxation.1  Such  companies  are  now  subject  to  taxation  in  that 
state  by  virtue  of  an  express  statutory  enactment.8 

in  Maryland  and  Pennsylvania  it  was  decided  that  an  electric-light  company  was 
not  exempt  from  taxation  under  a  statute  exempting  manufacturing  corpora- 
tions.3 

Taxed  as  Personalty.  —  As  has  been  already  stated,  it  has  been  decided  that 
for  the  purposes  of  taxation  electric-light  poles  and  wires  are  to  be  regarded  as 
personalty.4 


ble  for  the  electricity  to  reach  that  pole.  He 
then  went  back  to  the  station,  and  the  electric- 
ity was  turned  on  to  the  circuit,  lighting  all 
the  lamps  except  the  one  upon  the  pole  in 
question.  At  about  a  quarter  before  nine,  the 
plaintiff's  husband,  a  night  patrolman,  not 
knowing  that  there  had  been  trouble,  climbed 
up  the  pole,  turned  on  the  electricity  by  means 
of  the  cut-out  box,  as  it  was  his  duty  to  do 
when  the  trimmers  had  left  it  turned  off,  and 
received  a  shock  which  caused  him  to  fall  to 
the  ground,  and  in  that  way  killed  him.  It 
was  proved,  subject  to  the  defendant's  excep- 
tion, that  an  hour  or  two  later  another  of  the 
defendant's  men  cut  the  wires  running  into  the 
cut-out  box  and  joined  them  above  the  box, 
and  in  that  way  cut  the  electricity  off  from 
this  pole;  and  it  was  argued  that,  in  view  of 
the  probability  of  unwarned  patrolmen  doing 
just  what  the  deceased  did,  this  course  should 
have  been  adopted  by  M.    It  was  held  that 


the  evidence  was  admissible  to  show  what  was 
possible  for  M.,  and  that  the  argument  was 
proper  for  the  consideration  of  the  jury. 

1.  Exempt  in  New  York.  —  People  v.  Wemple, 
129  N.  Y.  543;  People  v.  Campbell,  88  Hun  (N. 
Y.)  527.  See  generally  the  title  Exemptions 
(from  Taxation). 

2.  New  York  Statute.  —  New  York  Laws  1889, 
c.  353.  See  also  People  v.  Wemple,  129  N.  Y. 
543- 

3.  Not  Exempt  in  Maryland  and  Pennsylvania. 

—  Frederick  Electric  Light,  etc.,  Co.  v.  Fred- 
erick City,  84  Md.  599,  6  Am.  Elec.  Cas.  644; 
Com.  v.  Northern  Electric  Light,  etc.,  Co.,  145 
Pa.  St.  105;  Com.  v.  Edison  Electric  Light 
Co.,  145  Pa.  St.  131,  27  Am.  St.  Rep.  683; 
Com.  v.  Brush  Electric  Light  Co.,  145  Pa.  St. 
147;  Com.  v.  Edison  Electric  Light,  etc.,  Co., 
170  Pa.  St.  231. 

4.  See  supra,  this  title,  Nature  of  Company 
and  Its  Property. 
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CROSS-REFERENCES. 

See  also  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  224;  CARRIERS  OF 
PASSENGERS,  vol.  5,  p.  474,  and  the  references  there  given;  ELECTRIC- 
LIGHT  COMPANIES,  ante,  p.  861  ;  EMINENT  DOMAIN,  post; 
TELEGRAPHS  AND  TELEPHONES. 

I.  Definition.  — An  electric  railroad  or  railway  is  a  railroad  on  which  cars 
are  propelled  by  means  of  electricity.  This  method  of  transportation  has 
within  the  last  ten  years  come  into  very  general  use  in  the  United  States,  and 
it  has  in  cities  and  their  suburbs  almost  entirely  superseded  the  horse  car  as  a 
carrier  of  passengers.    Four  systems  for  moving  cars  by  this  means  are  now, 
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or  at  least  have  been,  in  use.  First,  the  most  general  is  that  known  as  the 
overhead  trolley  system,  in  which  the  electricity  is  conducted  to  the  motion- 
producing  apparatus  within  the  car  by  an  arm  or  pole  attached  to  the  car, 
carrying  a  contact  wheel  which  runs  along  and  passes  up  underneath  the  trolley 
wire ;  second,  a  system  by  which  the  fluid  is  conducted  along  an  insulated 
wire  underground,  and  communicated  to  the  motor  in  the  car  through  a  slot; 
third,  a  system  by  which  the  fluid  is  conducted  to  the  motor  along  a  third 
rail  laid  between  the  two  rails  on  which  the  car  wheels  move ;  fourth,  a  sys- 
tem by  which  the  electricity  is  stored  and  carried  along  by  the  car.1 

Not  Carriers  of  Goods.  —  At  the  present  time  electric  railwa)'s  are,  as  a  rule, 
built  and  operated  solely  for  the  carriage  of  passengers.2 

II.  Exercise  of  Right  of  Eminent  Domain  —  1.  Under  General  Statutes.  — 
Inasmuch  as,  in  the  absence  of  statutory  authority,  no  corporation  or  indi- 
vidual can  condemn  property  for  its  use  (the  right  to  exercise  the  power  of 
eminent  domain  being  a  prerogative  franchise  and  only  obtainable  from  the 
sovereign  power),  statutes  delegating  such  right  to  municipalities  for  public 
use,  being  in  derogation  of  common  right,  are  to  be  strictly  construed.3 

2.  When  the  Eight  May  Not  Be  Exercised.  —  Hence,  general  statutes  author- 
izing railroads  and  other  defined  corporations  to  exercise  such  right  have  been 
held  to  have  no  application  to  street  railroads  propelling  cars  by  electricity 
through  the  streets  of  a  city.4 

3.  When  the  Eight  May  Be  Exercised.  — -  Where,  however,  under  a  statute 
authorizing  the  exercise  of  the  right  in  behalf  of  steam  and  horse  railroads,  the 
clear  intent  of  the  legislature  was  to  confer  such  right  on  the  street  as  well 
as  on  the  state  railroads,  and  on  carriers  of  passengers  as  well  as  on  carriers  of 
both  goods  and  passengers,  it  was  held  that  such  right  might  be  exercised  by 
an  electric  railway.5 

III.  Eight  to  Construct  and  Operate  —  Some  Legislative  Act  Necessary 
—  1.  In  General.  —  The  right  to  construct  and  operate  an  electric  railway 
through  the  streets  of  a  city  may  be  granted  by  an  act  of  the  legislature  or  by 
an  ordinance  of  the  municipal  authorities.  Whether  the  fee  to  the  street  be 
in  the  abutting  landowner  or  (as  it  is  in  some  states)  in  the  city,  primarily 
the  state  represents  the  public  at  large.  Under  the  general  powers  which  the 
state  confers  on  the  municipality  by  its  charter,  the  latter  may  usually  permit 
the  use  of  the  streets  by  street-railway  companies,  to  facilitate  public  travel. 
The  city  is  a  trustee  of  the  public  at  large  and  of  the  abutting  landowners. 
Whether  it  may  authorize  the  construction  of  electric  railways  without  direct 

1.  See  infra,  this  title,  Respective  Rights  of  3240,  provided  for  the  exercise  of  eminent 
Electric  Railroads  and  Telephone  Companies,  domain  by  "  a  corporation  organized  for  the 
where  the  several  systems  by  which  electric  construction  of  any  railway,  macadamized 
railroads  are  operated  are  treated.  road,  plank  road,  clay  road,  canal,  or  bridge, 

2.  Not  Carriers  of  Goods. —  In  Thomson-  or  for  the  conducting  of  water  by  means  of 
Houston  Electric  Co.  v.  Simon,  20  Oregon  60,  pipe  laid  under  the  surface  of  the  ground,"  and 
47  Am.  &  Eng.  R.  Cas.  51,  an  electric  railway  where,  by  subsequent  sections  of  the  same  act, 
constructed  for  the  purpose  of  carrying  pas-  and  in  the  granting  of  further  privileges,  it 
sengers  was  held  not  to  have  been  embraced  was  shown  that  the  legislature  contemplated 
by  a  statute  authorizing  the  condemnation  of  a  the  conferment  of  such  right  on  railways  for 
right  of  way  by  "  any  railway,"  where  (he  the  use  of  the  universal  public  in  the  trans- 
statute  defined  the  corporations  to  which  the  portation  of  persons,  baggage,  and  freight,  it 
right  was  granted  as  common  carriers  of  goods  was  held  that  the  provisions  of  the  statute  had 
and  passengers  over  such  proposed  route.  no  reference  to  corporations  operated  as  street 

3.  Construction  of  Statutes  Granting  Right. —  railways  for  local  convenience,  and  did  not 
The  canon  of  construction  to  be  applied  to  city  authorize  such  to  condemn  private  property  for 
charters  or  special  acts  delegating  such  powers  a  right  of  way.  Thomson- Houston  Electric 
to  cities,  is  well  settled.  As  against  the  pub-  Co.  v.  Simon,  20  Oregon  60,  47  Am.  &  Eng.  R. 
lie,  the  corporation  must  rely  upon  the  express  Cas.  51. 

word  in  the  charter  or  statute,  or  upon  neces-  See  the  title  Eminent  Domain,  post. 

sary  implication.  5.  When  It  May  Exercise  the  Right.  —  Ogden 

See  the  title  Eminent  Domain,  post.  _  City  R.  Co.  v.  Ogden  City,  7  Utah  207,  46  Am. 

4.  When  It  May  Not  Exercise  the  Right. —  &  Eng.  R.  Cas.  101. 

Where  the   laws  of   Oregon,  sections  3239,  See  the  title  Eminent  Domain,  post. 
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act  of  the  legislature,  is  necessarily  dependent  upon  the  general  powers  con- 
ferred by  the  charter.1  Even  in  those  cases  where  the  charter  of  the  railway 
company  is  granted  by  the  direct  act  of  the  legislature,  the  permission  of  the 
municipality  is  almost  invariably  made  a  prerequisite  to  the  exercise  of  the 
powers  granted.2 

2.  Under  Municipal  Grant  or  Consent — a.  In  General.  —  A  legislative  act 
of  some  character,  either  contained  in  the  charter  of  the  city  or  passed  subse- 
quently, being  a  condition  precedent  to  the  construction  of  the  road,  the 
powers  of  the  railway  spring  from  the  legislative  act,  and  not  from  the 
ordinance.3 

b.  What  Act  Sufficient  Delegation  of  Power  —  (i)  In  General — 
Where  Act  Contains  No  Limitation.  —  Since  the  general  use  of  electricity  as  a 
motive  power  for  street  railways,  much  litigation  has  arisen  out  of  the  claimed 
inefficacy  of  the  particular  act  of  the  legislature  or  the  power  of  the  city  under 
its  charter  to  vest  the  municipal  authorities  with  authority  to  grant  to  electric 
railways  the  right  to  use  the  streets.  In  the  absence  of  words  of  limitation  in 
the  city  charter  or  in  the  legislative  act,  as  the  case  may  be,  excluding  the  use 
of  electricity,  the  city  may  authorize  the  construction  of  electric  street  rail- 
ways.4   Thus,  where  a  city's  charter  empowers  it  to  authorize  the  construc- 


1.  See  infra,  this  section,  Under  Municipal 
Grant  or  Consent. 

2.  Consent  of  Local  Authorities  Required  Before 
Railway  Authorized  to  Build  Line  —  United  States. 
—  Buckner  v.  Hart,  52  Fed.  Rep.  835. 

Maryland.  —  Hooper  v.  Baltimore  City  Pass. 
R.  Co.,  85  Md.  509. 

Michigan.  —  Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634,  46  Am.  &  Eng.  R.  Cas.  608;  Grand 
Rapids  Electric  R.  Co.  v.  Grand  Rapids,  84 
Mich.  257. 

New  Jersey.  —  Green  v.  Trenton,  54  N.  J. 
L.  92. 

New  York.  —  Hudson  River  Telephone  Co. 
v .  Watervliet  Turnpike,  etc.,  Co.,  135  N.  Y.  393, 
31  Am.  St.  Rep.  838,  56  Am.  &  Eng.  R.  Cas. 
469. 

Pennsylvania.  —  Larimer,  etc.,  St.  R.  Co.  v. 
Larimer  St.  R.  Co.,  137  Pa.  St.  533;  Harris- 
burg,  etc.,  Electric  R.  Co.  v.  Harrisburg,  etc., 
Turnpike  Co.,  15  Pa.  Co.  Ct.  Rep.  389,  5  Am. 
Elec.  Cas.  1;  Reeves  v.  Philadelphia  Traction 
Co.,  152  Pa.  St.  153,4  Am.  Elec.  Cas.  24;  Com. 
v.  West  Chester,  9  Pa.  Co.  Ct.  Rep.  542,  3  Am. 
Elec.  Cas.  326;  Thomas  v.  Inter-County  St. 
R.  Co.,  167  Pa.  St.  120. 

Franchise  of  Railway  Unaffected  by  Failure  of 
City  to  Name  Lessee  Corporation.  —  Where  a  city 
consented  to  the  operation  of  a  street  railroad 
by  electricity,  but  failed  to  name  in  the 
ordinance  the  corporation  to  whom  the  owner 
of  the  railroad  had  leased  it,  the  consent  of  the 
city  to  the  use  of  electricity  was  sufficiently 
declared,  and  its  failure  to  mention  the  name 
of  the  lessee  company  was  held  to  be  imma- 
terial. The  consent  of  the  city  was  that  the 
thing  should  be  done  by  two  corporations, 
acting  together  as  one,  and  such  consent, 
whether  it  named  one  or  the  other,  was  meant 
to  be  operative  as  to  both.  Reeves  v.  Phila- 
delphia Traction  Co.,  152  Pa.  St.  153,  4  Am. 
Elec.  Cas.  24. 

3.  Municipality  Must  Have  Legislative  Authority 
to  Authorize.  —  Farrell  v.  Winchester  Ave.  R. 
Co.,  61  Conn.  127;  Green  v.  Trenton,  54  N.  J. 
L.  92. 

Imposition  of  Illegal  Conditions  by  Municipality 


for  Privilege  of  Operating.  —  Where  a  city,  as  a 
condition  of  permitting  the  erection  of  poles  in 
its  street,  imposed  upon  a  railway  company 
the  requirement  that  it  furnish  transfer  tickets 
to  its  patrons,  without  extra  cost,  the  court 
held  that  such  requirement  was  inoperative 
and  void,  as  in  conflict  with  the  statute  under 
which  the  railway  was  organized.  Grand 
Rapids  Electric  R.  Co.  v.  Grand  Rapids,  84 
Mich.  257,  3  Am.  Elec.  Cas.  67. 

Inability  of  City  to  Treat  Grant  as  Nullity.  —  A 
city  lacking  the  necessary  legislative  authority 
granted  a  right  of  way  through  its  streets 
to  an  electric  railway,  but  thereafter,  by  an 
amendment  to  the  city  charter,  it  was  author- 
ized to  make  such  grant.  It  then  passed  an 
ordinance  recognizing  its  prior  grant  as  valid. 
Acting  upon  such  legislative  and  municipal 
authority,  the  railway  company  occupied  cer- 
tain streets  for  the  purpose  granted,  and  ex- 
pended large  sums  of  money  in  and  about  the 
construction  of  its  electric  lines.  The  court 
held  that  the  executive  officers  of  the  city  could 
not  deny  the  right  of  the  railway  company  to 
complete  the  work,  nor  treat  its  employees  as 
trespassers  for  prosecuting  such  work.  Den- 
ver Tramway  Co.  v.  Londoner,  20  Colo.  150,  5 
Am.  Elec.  Cas.  9. 

4.  What  Act  Sufficient  Delegation  of  Power  — 
United  States.  —  Williams  v.  City  Electric  St. 
R.  Co.,  41  Fed.  Rep.  556,  43  Am.  &  Eng.  R. 
Cas.  215. 

Georgia,  —  Powell  v.  Macon,  etc.,  R.  Co.,  92 
Ga.  209,  4  Am.  Elec.  Cas.  44. 

Maryland.  —  Koch  v.  North  Ave.  R.  Co.,  75 
Md.  222,  50  Am.  &  Eng.  R.  Cas.  401;  Hooper' 
v.  Baltimore  City  Pass.  R.  Co.,  S5  Md.  509, 
note. 

Michigan.  —  Detroit  City  R.  Co.  v.  Mills,  S5 
Mich.  634,  46  Am.  &  Eng.  R.  Cas.  608. 

New  Jersey.  —  Paterson  R.  Co.  v.  Grundy, 
51  N.  J.  Eq.  213,  56  Am.  &  Eng.  R.  Cas.  486. 

New  York.  —  Hudson  River  Telephone  Co. 
v.  Watervliet  Turnpike,  etc.,  Co.,  135  N.  Y. 
393,  31  Am.  St.  Rep.  838,  56  Am.  &  EnR.  R. 
Cas.  469. 

Pennsylvania.  —  Gillette  v.  Chester,  etc.,  R. 
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tion  of  a  street  railway,  but  contains  no  limitation  as  to  the  motive  power  to 
be  used,  the  city  may  authorize  the  construction  of  an  electric  railway.  So 
where  a  general  statute  applying  to  all  cities  or  a  particular  act  applying  to  a 
particular  railway  authorizes  a  city  to  grant  a  franchise  to  a  street  railway,  or 
where  a  particular  corporation  is  empowered  to  construct  a  street  railway  on 
obtaining  the  consent  of  the  city,  an  electric  railway  may  be  authorized  in  the 
absence  of  restriction  as  to  the  motive  power  to  be  employed.1 

(2)  Where  the  Limitation  Does  Not  Exclude  Electricity.  —  Words  of  limita- 
tion which  do  not  exclude  the  use  of  electricity  may  be  used  in  the  statute.* 


Co.,  2  Pa.  Dist.  Rep.  450;  Com.  v.  West 
Chester,  9  Pa.  Co.  Ct.  Rep.  542,  3  Am.  Elec. 
Cas.  326;  Reeves  v.  Philadelphia  Traction 
Co.,  152  Pa.  St.  153,  4  Am.  Elec.  Cas.  24. 

Rhode  Island.  —  Taggart  v.  Newport  St.  R. 
Co.,  16  R.  I.  688,43  Am.  &  Eng.  R.  Cas.  208. 

Canada.  —  Bell  Telephone  Co.  v.  Montreal 
St.  R.  Co.,  Quebec  L.  R.  6  Q.  B.  223. 

1.  Where  Act  Contains  No  Limitation.  — 
Hooper  v.  Baltimore  City  Pass.  R.  Co.,  85  Md. 
509;  Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634, 
46  Am.  &  Eng.  R.  Cas.  608;  Paterson  R.  Co. 
v.  Grundy,  51  N.  J.  Eq.  213,  56  Am.  &  Eng.  R. 
Cas.  486;  Reeves  v.  Philadelphia  Traction  Co., 
152  Pa.  St.  153,  4  Am.  Elec.  Cas.  24;  Bell 
Telephone  Co.  v.  Montreal  St.  R.  Co.,  Quebec 
L.  R.  6  Q.  B.  223. 

Illustrations.  —  Where  the  legislative  act 
authorized  a  railway  to  run  its  cars  with 
"  motive  power  produced  by  steam,  caloric, 
compressed  air,  or  by  any  means  or  machinery 
whatever,"  the  court  held  that  such  act 
authorized  it  to  operate  its  cars  by  electricity, 
although,  at  the  time  of  the  passage  of  the  act, 
electricity  was  not  known  as  a  motive  power 
for  street  railways.  Bell  Telephone  Co.  v. 
Montreal  St.  R.  Co.,  Quebec  L.  R.  6  Q.  B. 
223. 

Where  the  legislature  has  expressly  con- 
ferred upon  cities  the  right  to  authorize  the  use 
of  any  motive  power  whatever  upon  street  rail- 
ways, a  city  has  the  power  to  authorize  a 
street-railway  company  to  use  electricity  as  a 
motive  power.  Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634,  46  Am.  &  Eng.  R.  Cas.  608. 

The  grant  to  a  street-railway  company  of 
power  to  place  or  use  on  its  roads  cars  or 
vehicles  "to  be  operated  by  such  motive  power 
as  they  may  deem  expedient  and  proper" 
gives  authority  to  use  the  trolley  system, 
although  the  grant  was  made  to  a  "  horse  and 
steam  railroad  company,"  since  it  will  not  be 
presumed  that  the  legislature  intended  to  limit 
the  companies  to  systems  in  use  at  the  time 
when  the  act  was  passed,  it  being  for  the  pub- 
lic advantage  to  allow  street-  railway  companies 
to  perfect  their  systems  in  accordance  with  ad- 
vances in  scientific  discovery.  Paterson  R. 
xCo.  v.  Grundy,  51  N.  J.  Eq.  213,  56  Am.  & 
Eng.  R.  Cas.  486. 

Where  a  statute  provides  that  a  street  rail- 
road shall  be  operated  "  with  steam,  horse,  or 
other  power,"  although  the  word  "  steam  " 
must  be  struck  out  because  steam  cannot  be 
used  without  compensation  to  the  owners  of 
the  fee  for  the  new  servitude  imposed,  the  stat- 
ute is,  notwithstanding,  sufficient  to  authorize 
the  adoption  of  electricity  as  a  motive  power. 
Taggart  v.  Newport  St.  R.  Co.,  16  R.  I.  668,  43 
Am.  &  Eng.  R.  Cas.  208. 


Where  a  statute  authorizes  those  operating 
passenger  railways  in  cities  of  the  first  class  to 
use  other  than  animal  power,  such  statute 
authorizes  the  use  of  the  overhead-trolley 
electrical  system ;  and  it  is  not  unconstitutional 
as  being  local  or  special  legislation.  Reeves 
v.  Philadelphia  Traction  Co.,  152  Pa.  St.  153,  4 
Am.  Elec.  Cas.  24. 

2.  Where  the  Limitation  Does  Not  Exclude  Elec- 
tricity.—  Hudson  River  Telephone  Co.  v. 
Watervliet  Turnpike,  etc.,  Co.,  135  N.  Y.  393, 
56  Am.  &  Eng.  R.  Cas.  469,  31  Am.  St.  Rep. 
838;  Com.  v.  West  Chester,  9  Pa.  Co.  Ct.  Rep. 
542,  3  Am.  Elec.  Cas.  326;  Gillette  v.  Chester, 
etc.,  R.  Co.,  2  Pa.  Disl.  Rep.  450,  4  Am.  Elec. 
Cas.  160. 

Under  a  grant  to  a  street-railway  company, 
of  authority  to  use  "  the  power  of  horses,  ani- 
mals, or  any  mechanical  or  other  power,  or  the 
combination  of  them,  which  the  said  company 
may  choose  to  employ,  except  the  force  of 
steam,"  the  company  has  a  right  to  substitute 
electricity  as  a  motive  power,  when  the  city 
within  which  its  lines  are  located  has  granted 
the  necessary  consent  to  the  change,  under  its 
general  power  to  regulate  the  use  of  streets  by 
railways.  Hudson  River  Telephone  Co.  v. 
Watervliet  Turnpike,  etc.,  Co.,  32  N.  E.  Rep. 
148,  135  N.  Y.  393,  56  Am.  &  Eng.  R.  Cas.  469, 
31  Am.  St.  Rep.  838. 

Where  a  statute  authorizes  the  maintenance 
of  a  street  railway,  to  be  operated  by  any  mo- 
tive power  except  steam,  the  road  is  authorized 
to  use  electricity,  and  also  to  maintain  the 
necessary  poles  and  wires  for  its  construction, 
although  electricity  is  not  expressly  men- 
tioned. Com.  v.  West  Chester,  9  Pa.  Co.  Ct. 
Rep.  542,  3  Am.  Elec.  Cas.  326. 

And  where  a  statute  authorizes  the  use  by  a 
street-railway  company  "  of  any  power  other 
than  by  locomotive,"  such  statute  authorizes 
the  use  of  electricity.  Gillette  v.  Chester,  etc., 
R.  Co.,  2  Pa.  Dist.  Rep.  450,  4  Am.  Elec.  Cas. 
160.  In  this  case,  in  construing  the  limitation 
contained  in  the  charter  of  the  company,  the 
court  said:  "  The  act  gives  the  right  to  con- 
struct a  street  railway  and  convey  passengers 
'  by  any  power  other  than  by  locomotive.' 
Electricity  is  certainly  a  locomotive  power,  and 
therefore,  by  a  strict  definition  of  the  word, 
could  not  be  used.  Horses  and  mules  are  loco- 
motive powers,  but  the  act,  I  suppose,  did  not 
intend  to  'exclude  them.  There  is  some 
authority  for  using  the  word  '  locomotive  '  as 
meaning  '  a  steam  engine,  or  an  engine  pro- 
pelled by  steam  as  its  motive  power.'  I  sup- 
pose the  court  may  safely  construe  the  words 
'  other  than  locomotive  power,'  used  in  the  act, 
as  including  every  present  known  power  of 
locomotion  except  steam." 
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(3)  Right  to  Change  to  Electric  Motive  Power.  —  In  many  of  the  cases 
heretofore  cited  the  city  charter  or  other  legislative  act  antedated  the  adapta- 
tion of  electricity  to  use  as  a  motive  power.  This  does  not  affect  the  right  of 
the  railway  to  adopt  this  new  motive  power.  It  is  not  irrevocably  bound  by 
the  choice  first  made,  and  with  the  consent  of  the  city  it  may  at  any  time 
change.1 

c.  What  Act  Insufficient  Delegation  of  Authority.  —  Since  a 
right  to  construct  the  road  is  primarily  dependent  upon  an  act  of  the  legisla- 
ture, if  such  act  contains  an  express  limitation,  either  in  the  charter  of  the 
city,  as  to  the  motive  power  which  it  may  authorize  railways  to  use  in  the 
streets,  or  in  the  charter  of  the  railway,  as  to  the  motive  power  which  with 
the  consent  of  the  city  it  may  use,  and  if  the  effect  of  such  limitation  is  to 
exclude  the  use  of  electricity  or  a  particular  manner  of  using  electricity  as  a 
motive  power,  the  railway  cannot,  of  course,  use  the  proscribed  power;*  and 


1.  Right  to  Change  to  Electric  Motive  Power.  — 

Buckner  v.  Hart,  52  Fed.  Rep.  835;  Lonergan 
v.  La  Fayette  St.  R.  Co.,  (Ind.  Cir.  Ct.  1890)  3 
Am.  Elec.  Cas.  273;  Detroit  City  R.  Co.  v. 
Mills,  85  Mich.  634,  46  Am.  &  Eng.  R.  Cas. 
608;  Paterson  R.  Co.  v.  Grundy,  51  N.  J.  Eq. 
213,  56  Am.  &  Eng.  R.  Cas.  486;  Reeves  v. 
Philadelphia  Traction  Co,  152  Pa.  St.  153,  4 
Am.  Elec.  Cas.  24;  Taggart  v.  Newport  St.  R. 
Co.,  16  R.  I.  688,  43  Am.  &  Eng.  R.  Cas.  208; 
Bell  Telephone  Co.  v.  Montreal  St.  R.  Co., 
Quebec  L.  R.  6  Q.  B.  223. 

2.  Where  Act  of  Legislature  Expressly  or  by  Ex- 
clusion Forbids  Use  of  Electricity  or  of  Particular 
Form  of  That  Motive  Power.  —  Farrell  v.  Win- 
chester Ave.  R.  Co.,  61  Conn.  127,  3  Am.  Elec. 
Cas.  85;  Green  v.  Trenton,  54  N.  J.  L.  92. 

Where  Act  Provides  that  Railways  May  Use 
"Electric  Motors,"  Right  to  Use  Trolley  Not 
Authorized.  —  An  act  of  the  legislature  pro- 
vided that  "  any  street-railroad  company  in 
this  state  may  use  electric  or  chemical  motors 
or  grip  cables  as  the  propelling  power  of  its 
cars  instead  of  horses,  provided  it  shall  first 
obtain  the  consent  of  the  municipal  authorities 
having  charge  of  the  public  highways  or  streets 
on  which  it  is  proposed  to  use  such  motors  or 
grip  cables."  Under  that  act,  a  city  could  not 
by  ordinance  legalize  the  erection  of  poles  and 
the  stringing  of  wires  in  a  public  street  as  a 
part  of  a  system  of  electric  railways.  By  the 
doctrine  expressed  by  the  maxim  expressio 
unius  est  exclusio  alterius,  electricity  for  the 
purpose  of  propelling  cars  by  a  system  that 
did  not  necessitate  the  erection  of  poles  and 
She  stringing  of  wires  in  the  street  —  as  where 
the  electricity  is  stored  and  carried  along  by 
a  motor  in  the  car  —  could  alone  be  used. 
Green  v.  Trenton,  54  N.  J.  L.  92. 

Though  an  electric  "  motor  car  "  carries  its 
own  electricity,  literally  speaking,  anything 
whose  motive  power  is  electricity  is  run  by  an 
electric  motor,  whether  the  motor  be  at  the 
place  where  the  motion  occurs  or  at  a  power 
house  and  conducted  thither  by  wires.  There- 
fore, if  the  word  "  motor  "  be  used  as  one  of 
limitation  rather  than  as  one  of  illustration,  it 
would  seem  to  be  sufficiently  broad  at  least  to 
cover  the  most  common  form  of  the  use  of 
electricity  as  a  motive  power  for  railways.  In 
several  cases,  since  decided  by  the  courts  of 
New  Jersey,  it  has  been  held  that  the  erection 
of  poles  and  the  stringing  of  wires  create  no 
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additional  servitude  (see  infra,  Relation  of 
Operators  to  Abutting  Owners  —  No  Additional 
Servitude  Imposed),  and  this  statute  would 
probably  now  be  given  a  different  construction. 

Words  of  Illustration  —  Not  Words  of  Limita- 
tion. —  The  charter  of  the  city  of  New  Orleans 
provided  that  the  common  council  should  have 
the  power  to  authorize  the  use  of  the  streets  for 
"  horse  and  steam  railroads."  It  was  held  that 
the  words  "horse  and  steam  railroads"  were 
not  words  of  limitation,  and  that  the  council 
was  empowered  to  grant  such  franchise  to  elec- 
tric railways.  In  construing  that  section  of  the 
charter,  the  court  said:  "  It  has  been  argued 
by  the  solicitors  for  the  complainants  that 
when  the  legislature  committed  to  the  common 
council  the  power  to  authorize  '  horse  and 
steam  railroads,'  these  words  '  horse  and 
steam  '  were  words  of  limitation,  and  that  no 
power  is  given  with  reference  to  railroads  pro- 
pelled by  other  motive  powers,  and  it  has  been 
urged  by  the  solicitor  for  the  defendant  that 
these  words  were  words  of  illustration,  and  that 
the  intention  of  the  legislature  was  to  commit  to 
the  city  government  the  authority  to  authorize 
street  railroads,  no  matter  what  was  the  motive 
power.  It  is  difficult  to  see  any  reason  why 
the  legislature  should  not  have  committed  to 
the  common  council  the  authority  to  grant  in 
their  discretion  the  use  for  railroads  propelled 
by  any  other  motive  power  as  well  as  those 
propelled  by  the  two  specified.  It  seems  to  me 
they  granted  the  discretion  as  to  all  street  rail- 
roads, and  mentioned  only  '  horse  and  steam  ' 
railroads  because,  according  to  the  then  ex- 
isting state,  so  to  speak,  of  the  art,  horses  and 
steam  were  the  only  means  for  the  propulsion 
of  street  cars  in  use.  Not  to  adopt  this  view 
would  be  to  infer  that  the  legislature  meant  to 
exclude  all  other  means  of  propulsion  which 
the  ever-advancing  spirit  of  invention  might 
discover.  Such  a  prohibition  would  much 
more  naturally  have  been  put  in  a  positive,  ex- 
press form."  Buckner  v.  Hart,  52  Fed.  Rep. 
837- 

In  Lonergan  v.  La  Fayette  St.  R.  Co..  (Ind. 
Cir.  Ct.  1890)  3  Am.  Elec.  Cas.  273,  an  Indiana 
circuit  court  held  that,  in  construing  the  stat- 
ute authorizing  the  construction  of  "  street  or 
horse  "  railways,  enacted  before  the  days  of 
electric  railways,  the  legislature  intended  the 
use  of  such  improved  motive  power  as  future 
invention  might  produce  and  public  utility 
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this  is  true,  even  though  the  charter  of  the  city  does  not  contain  such  a 
limitation,  if  the  charter  of  the  railway  does.1 

3.  Failure  to  Obtain  Necessary  Municipal  Grant  or  Consent.  —  Where  the  char- 
ter of  a  city  or  of  a  railway,  or  other  legislative  act  under  which  it  is  sought  to- 
construct  a  road,  provides  that  the  consent  of  the  municipality  or  of  the 
borough  or  township  authorities,  as  the  case  may  be,  shall  be  obtained  before 
the  road  is  constructed,  an  electric-railway  company  has  no  right  to  construct 
its  road  until  such  consent  is  first  obtained.*  Such  consent  is  a  condition 
precedent  to  the  exercise  of  the  powers  granted,  and  until  this  is  obtained  the 
road  cannot  maintain  condemnation  proceedings;3  or  if,  under  such  circum- 
stances, it  proceeds  with  the  construction  of  the  road,  it  may  be  halted  by  an 
injunction  at  the  suit  of  an  abutting  property  owner,4  but  not  by  an  injunction 


and  convenience  require;  and  that  the  statute 
should  be  construed  as  broad  enough  to  cover 
the  use  of  electricity. 

Question  Not  Decided  in  Pennsylvania.  —  A  rail- 
road's charter  authorized  it  "  to  construct  a 
railway  to  be  worked  by  horse  power,  and  to 
convey  passengers  over  the  same."  Subse- 
quently it  was  authorized  by  a  city  ordinance 
to  change  its  motive  power  from  horse  power 
to  electric  motor  power.  In  a  bill  praying  for 
an  injunction  to  restrain  the  company  from 
constructing  an  electric  railway,  th^  court  held 
that  the  question  whether  or  not  the  city  might 
authorize  a  change  to  electric  motor  power  was 
too  serious  to  justify  its  disposition  on  a  mo- 
tion for  a  preliminary  injunction,  and  for  that 
reason  the  action  of  the  lower  court  in  refusing 
the  preliminary  injunction  was  without  error. 
Fritz  v.  Erie  City  Pass.  R.  Co.,  155  Pa.  St. 
472. 

1.  Where  Limitation  Contained  in  Railway's, 
but  Not  in  City's  Charter.  —  Under  a  general 
statute  the  mayor  and  common  council  of  a 
city  were  authorized  to  permit  and  regulate 
the  use  of  any  improved  motive  power  on 
street  railways  in  the  street.  Subsequently  to 
this  act,  a  street  railway  company  was  incor- 
porated, the  charter  of  which  provided:  "  Said 
company  is  hereby  authorized  and  empowered 
to  *  *  *  operate  such  railroad  with  cars 
propelled  by  electricity,  in  any  mode  that  does 
not  involve  the  use  of  overhead  wires."  In  a 
suit  for  an  injunction  against  the  use  by  the 
railway  company  of  overhead  wires,  and 
against  the  grant  of  permission  so  to  do  by  the 
city,  the  court  held  that  the  charter  of  the  com- 
pany was  a  full  measure  of  its  powers,  and  that 
the  city  could  not  authorize  the  railway  com- 
pany to  exceed  such  powers.  Farrell  v.  Win- 
chester Ave.  R.  Co.,  61  Conn.  127. 

2.  Where  Consent  of  Legal  Authorities  Neces- 
sary.—  Stockton  v.  Atlantic  Highlands,  etc., 
Electric  R.  Co.,  53  N.  J.  Eq.  418;  Thomas  v. 
Inter-County  St.  R.  Co.,  167  Pa.  St.  120;  Lari- 
mer, etc.,  St.  R.  Co.  v.  Larimer  St.  R.  Co.,  137 
Pa.  St.  533;  Harrisburg,  etc.,  Electric  R.  Co. 
v.  Harrisburg,  etc.,  Turnpike  Co.,  15  Pa.  Co. 
Ct.  Rep.  389,  5  Am.  Elec.  Cas.  1;  Pennsyl- 
vania R.  Co.  v.  Montgomery  County  Pass.  R. 
Co.,  167  Pa.  St.  62,  46  Am.  St.  Rep.  659. 

Effect  of  Operating  Without  Necessary  Consent 
of  City.  —  Under  the  Pennsylvania  Constitution, 
the  consent  of  a  city  to  the  construction  of  a 
street  railway  upon  its  highways  isa  condition 
precedent  thereto,  and  without  it  a  railway 
company  incorporated  under  an  act  of  the  leg- 


islature has  no  right,  present  or  prospective,  to 
occupy  the  streets.  Larimer,  etc.,  St.  R.  Co. 
v.  Larimer  St.  R.  Co.,  137  Pa.  St.  533. 

Evidence  of  Consent  of  Local  Authorities.  — 
Where  the  consent  of  local  authorities  to  the 
construction  of  a  railway  is  required  by  stat- 
ute, such  consent  must  be  given  by  the  board 
acting  as  such,  and,  in  the  case  of  a  township, 
such  action  should  appear  in  the  township- 
records.  Pennsylvania  R.  Co.  v.  Montgomery 
County  R.  Co.,  167  Pa.  St.  62,  46  Am.  St.  Rep. 
°59- 

Delegation  of  Discretion  to  Railway  Company. 

—  When  a  statute  forbids  laying  tracks  in  the 
street  without  the  consent  of  the  governing 
municipal  board,  such  board  should  not  con- 
sent without  knowing  what  tracks  are  to  be 
laid.  Kennelly  v.  Jersey  City,  57  N.  J.  L.  293, 
5  Am.  Elec.  Cas.  146.  In  this  case  a  munici- 
pal ordinance  empowered  a  company  to  con- 
struct all  "  necessary  curves,  sidings,  cross- 
overs, and  switches  that  may  be  required  for 
the  proper,  safe,  and  economical  operation  of 
the  railway."  It  was  held  that  such  ordinance 
was  unreasonably  vague  and  delegated  a  dis- 
cretion to  the  railway  company  which  the 
board  was  itself  bound  to  exercise.  So  far  as 
such  ordinance  purported  to  affect  the  lands  of 
the  prosecutors,  it  was  set  aside. 

Where  Municipality  Not  Authorized  —  Curative 
Effect  of  Subsequent  Legislation.  —  Where  a 
municipality  had  exceeded  its  authority  in 
granting  a  franchise  to  an  electric-railway 
company,  and  where,  pending  appeal  from  a 
judgment  ousting  the  company,  statutes  were 
enacted  authorizing  the  grant  of  such  fran- 
chise and  ratifying  the  ordinances  theretofore 
passed,  it  was  held  that  the  judgment  should 
be  reversed.  People  v.  Los  Angeles  Electric 
R.  Co.,  91  Cal.  338. 

3.  Consent  of  Authorities  Necessary  to  Authorize 
Condemnation  Proceedings.  —  The  Pennsylvania 
constitutional  prohibition  against  the  construc- 
tion of  a  street  railway  within  the  limits  of  a 
municipal  corporation,  without  the  consent  ot 
its  local  authorities,  will  prevent  an  electric 
street-railway  company  from  sustaining  con- 
demnation proceedings  upon  a  turnpike  road 
without' the  consent  of  the  necessary  authori- 
ties having  been  first  obtained.  Harrisburg, 
etc.,  Electric  R.  Co.  v.  Harrisburg,  etc.,  Turn- 
pike Co.,  15  Pa.  Co.  Ct.  Rep.  389,  5  Am.  Elec. 
Cas.  1. 

4.  Right  of  Property  Owners  to  Enjoin  Construc- 
tion.—  Stockton  v.  Atlantic  Highlands,  etc.. 
Electric  R.  Co.,  53  N.  J.  Eq.  41S;  Thomas  v. 
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at  the  suit  of  another  street  railway  which  itself  is  operating  on  the  same  street 
without  having  obtained  the  necessary  consent  of  the  municipality.1 

4.  Failure  to  Obtain  Consent  of  Abutting  Property  Owners.  —  Under  the  stat- 
utes of  some  states,  the  consent  of  abutting  property  owners  is  necessary 
before  the  municipality  or  township  authorities  may  grant  to  a  railway  com- 
pany a  right  to  use  the  streets  or  a  public  highway  for  the  purpose  of  operat- 
ing its  road  thereon.2  It  has  been  held  in  one  jurisdiction  that,  such  consent 
not  having  been  given,  an  abutting  owner  may  enjoin  the  construction  and 
use  of  the  proposed  line  ;  3  and  in  another  jurisdiction,  that,  such  proposed  use 
being  a  public  nuisance,  a  single  abutting  owner  may  not  enjoin  it.'1 

IV.  Relation  of  Operators  to  Abutting  Owners— 1.  In  General.  —  As 
has  been  before  observed,  when  an  electric  railway  is  being  constructed  or 
operated  along  the  streets  of  a  city  or  along  a  public  highway  without  lawful 
authority  —  for  instance,  under  the  grant  of  the  municipality  when  it  does  not 
have  the  power  to  make  such  grant,5  or  without  the  grant  or  permission  of  the 
municipality  under  a  statute  which  makes  such  grant  a  condition  precedent  to 
the  construction  and  operation  of  the  road,6  or  without  the  consent  of  abutting 
property  owners  under  a  statute  making  such  consent  a  prerequisite  to  the 
exercise  by  the  road  of  the  powers  granted  to  it 7  —  an  abutting  property 
owner  may  enjoin  such  construction  or  operation.    In  each  of  these  cases, 


Inter-County  St.  R.  Co.,  167  Pa.  St.  120;  Penn- 
sylvania R.  Co.  v.  Montgomery  County  Pass. 
R.  Co.,  167  Pa.  St.  62,  46  Am.  St.  Rep. 
659- 

Where  Road  to  Pass  Through  Several  Munici- 
palities —  Construction  Enjoined  until  Consent  of 
All  Obtained.  —  Where  an  electric  railway  is 
chartered  to  be  constructed  between  two  desig- 
nated points,  and  its  line,  to  reach  the  terminus, 
must  pass  through  a  city,  borough,  or  town- 
ship, and  that  city,  borough,  or  township  re- 
fuses its  permission,  the  power  to  build  the 
road  described  in  the  application  and  charter 
cannot  be  exercised.  The  railway  company 
must  have  a  right  to  complete  its  entire  line 
before  it  can,  as  against  any  municipality 
through  which  il  passes,  begin  its  work. 
Pennsylvania  R.  Co.  v.  Montgomery  Couruv 
Pass.  R.  Co.,  167  Pa.  St.  62,  46  Am.  St.  Rep. 

Injunction  Granted  at  Suit  of  State  and  Abutting 
Property  Owners.  —  The  attorney-general  and 
abutting  property  owners  may  be  joined  as 
parties  complainant  in  a  suit  to  restrain  the 
construction  of  an  electric  railway  before  the 
permission  of  the  necessary  authorities  has 
been  obtained;  and  such  complainants  are  en- 
titled to  the  relief  prayed.  Stockton  v.  Atlantic 
Highlands,  etc.,  Electric  R.  Co.,  53  N.  J.  Eq. 
418. 

1.  Injunction  Not  Granted  at  Suit  of  Street-rail- 
way Company  Itself  Operating  Without  Consent. 

—  Since,  under  the  constitution  and  statutes 
of  Pennsylvania,  the  consent  of  a  city  to  the 
construction  of  a  street  railway  upon  its  high- 
way is  a  condition  precedent  thereto,  a  street- 
railway  company  operating  without  having 
obtained  such  consent  has  no  standing  by  a 
bill  for  an  injunction  to  question  the  right  of 
another  company,  subsequently  organized,  to 
occupy  streets  without  having  obtained  munic- 
ipal consent.  Larimer,  etc.,  St.  R.  Co.  v. 
Larimer  St.  R.  Co.,  137  Pa.  St.  533. 

2.  Statute  Requiring  Consent  of  Abutting  Prop- 
erty Owners.  —  Beeson  v.  Chicago,  75  Fed.  Rep. 
880;  Borden  v.  Atlantic  Highlands,  etc.,  Elec- 
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trie  R.  Co.,  (N.  J.  1895)  33  Atl.  Rep.  276,  5  Am. 
Elec.  Cas.  179. 

3.  Under  an  Illinois  statute  providing  that  a 
municipality  may  grant  the  use  of  streets  to 
street  railways  only  when  persons  owning  the 
majority  of  the  frontage  along  the  proposed 
line  of  the  railway  shall  have  first  consented, 
it  was  held  that,  in  default  of  such  consent,  a 
single  abutting  owner  is  entitled  to  an  injunc- 
tion restraining  such  proposed  use  of  the 
street.    Beeson  v.  Chicago,  75  Fed.  Rep.  880. 

Estoppel  of  Consenting  Abutting  Property  Hold- 
ers to  Enjoin  Construction.  —  Where  permission 
has  been  granted  by  a  city  council  and  an 
electric  road  has  been  constructed  on  the 
petition  of  abutting  property  holders,  such 
holders  are  estopped  from  claiming  damages 
alleged  to  have  been  sustained  by  the  granting- 
of  such  permission,  or  from  enjoining  the 
operation  of  the  road,  on  the  ground  that  the 
petition  was  not  sufficiently  signed  to  authorize 
the  city  council  to  grant  the  permission.  Joyce 
v.  East  St.  Louis  Electric  St.  R.  Co.,  43  111. 
App.  157. 

4.  A  New  Jersey  statute  provided  that  the 
consent  in  writing  of  a  specified  number  of 
abutting  property  owners  must  be  obtained 
before  the  construction  of  an  electric  railway 
in  a  highway  might  be  begun.  Where  a  rail- 
way commenced  the  construction  of  its  line 
without  obtaining  such  consent,  the  court  held 
that,  on  a  bill  filed  by  an  abutting  property 
owner  to  enjoin  such  construction,  the  injunc- 
tion prayed  for  should  not  be  granted;  that 
such  proposed  and  illegal  use  of  the  street  was, 
a  public  nuisance,  and  that  therefore  a  single 
abutting  owner  could  not  maintain  a  bill  to  en- 
join it.  Borden  v.  Atlantic  Highlands,  etc.. 
Electric  R.  Co.,  (N.  J.  1895)  33  Atl.  Rep.  276,  5 
Am.  Elec.  Cas.  179. 

5.  See  supra,  this  title,  What  Act  Insufficient 
Delegation  of  A  Uthority. 

6.  See  supra,  this  title.  Failure  to  Obtain 
Necessary  Municipal  Grant  or  Consent. 

7.  See  supra,  this  title,  Failure  to  Obtain 
Consent  of  Abutting  Property  Owners. 
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however,  the  sole  ground  on  which  the  injunction  is  granted  is  that  the  opera- 
tion or  the  proposed  operation  of  the  road  is  either  without  lawful  authority, 
or  in  the  face  of  a  statute  expressly  forbidding  the  operation  until  such  con- 
ditions precedent  have  been  complied  with;  the  question  whether  such  occu- 
pation or  proposed  occupation  of  the  streets  creates  an  additional  servitude  on 
the  streets,  for  which  an  abutting  owner  is  entitled  to  compensation  before 
the  construction  of  the  road,  is  not  involved. 

2.  No  Additional  Servitude  Imposed  —  a.  In  General.  — Though,  in  the 
early  d;iys  of  the  use  of  electricity  as  a  motive  power,  there  was  doubt 
expressed  by  some  of  the  courts  as  to  whether  the  change  from  horse  to 
electric  motive  power  constituted  a  new  servitude  to  which  the  streets  were 
subjected  by  the  operators  of  electric  railways,  it  is  now  well  nigh  the  unani- 
mous judicial  opinion  that  such  use  does  not  impose  an  additional  servitude 
upon  the  streets.1 

b.  By  the  Erection  of  Poles  and  Stringing  of  Wires.  —  Most  of 
the  electric  railways  are  at  present  operated  by  the  "  trolley  system,"  which 
necessitates  the  use  of  poles  and  wires,  and  most  of  the  cases  between  railway 
companies  and  abutting  property  owners  in  this  regard  have  arisen  on  the 
application  of  the  latter  for  injunctions  to  restrain  the  roads  from  erecting  such 
poles  and  stringing  such  wires  along  the  streets.  In  such  cases  the  contention 
made  was  that  the  poles  and  wires  involved  an  obstruction  to  the  passage  of 
the  owner  along  the  street  in  front  of  his  house,  and  in  some  degree  obstructed 
the  light  and  air.  The  general  opinion,  however,  is  that  such  contention  is 
not  meritorious,  and  that  such  use  of  the  poles  and  wires  does  not  constitute 
such  a  serious  obstruction  to  the  use  of  the  street  by  the  abutting  owner  as 
to  impose  an  additional  burden  on  the  street.  He  may  therefore  neither 
enjoin  the  railway  company  in  such  use  of  the  streets  nor  demand  compensa- 
tion therefor.* 


1.  No  Additional  Servitude  —  United  States.  — 
Williams  v.  City  Electric  St.  R.  Co.,  41  Fed. 
Rep.  556,  43  Am.  &  Eng.  R.  Cas.  215,  3  Am. 
Elec.  Cas.  231. 

Indiana.  —  Lonergan  v.  La  Fayette  St.  R. 
Co.,  (Ind.  Cir.  Ct.  1890)  3  Am.  Elec.  Cas.  273. 

Kentucky.  —  Louisville  Bagging  Mfg.  Co.  v. 
Central  Pass.  R.  Co.,  95  Ky.  50,  44  Am.  St. 
Rep.  203,  affirming  3  Am.  Elec.  Cas.  236. 

Maryland.  —  Koch  v.  North  Ave.  R.  Co.,  75 
Md.  222,  50  Am.  &  Eng.  R.  Cas.  401,  4  Am. 
Elec.  Cas.  153. 

Massachusetts.  —  Howe  v.  West  End  St.  R. 
Co.,  167  Mass.  46. 

Neiv  Jersey. —  Halsey  v.  Rapid  Transit  St. 
R.  Co.,  47  N.  J.  Eq.  380,  46  Am.  &  Eng.  R. 
Cas.  76,  3  Am.  Elec.  Cas.  283;  Paterson  R.  Co. 
v.  Grundy,  51  N.  J.  Eq.  415,  56  Am.  &  Eng. 
R.  Cas.  486;  Roebling  v.  Trenton  Pass.  R.  Co., 
58  N.  J.  L.  666;  West  Jersey  R.  Co.  v.  Cam- 
den, etc.,  R.  Co.,  52  N,  J.  Eq.  31;  Kennelly  v. 
Jersey  City,  57  N.  J.  L.  293,  5  Am.  Elec.  Cas. 
146. 

Ohio.  —  Mount  Adams,  etc.,  Inclined  R.  Co. 
v.  Winslow,  3  Ohio  Cir.  Ct.  Rep.  425,  cited  in  2 
Am.  Elec.  Cas.  142;  Pelton  v.  East  Cleveland 
R.  Co.,  (Ohio  C.  PI.  1889)  3  Am.  Elec.  Cas.  215, 
22  Wkly  L.  Bui.  (Ohio)67;  Simmons  v.  Toledo, 
8  Ohio  Cir.  Ct.  Rep.  535,  5  Am.  Elec.  Cas.  152; 
Sells  v.  Columbus  St.  R.  Co.,  (Ohio  C.  PI.  1892) 
4  Am.  Elec.  Cas.  163. 

Pennsylvania.  —  Lockhart  v.  Craig  St.  R. 
Co.,  139  Pa.  St.  419,  3  Am.  Elec.  Cas.  315; 
Fox  v.  Catherine,  etc.,  St.  R.  Co..  12  Pa.  Co. 
Ct.  Rep.  180,  4  Am.  Elec.  Cas.  158;  Gillette  v. 
Chester,  etc.,  R.  Co.,  2  Pa.  Dist.  Rep.  450. 


Rhode  Island.  —  Taggart  v.  Newport  St.  R. 
Co.,  16  R.  I.  668,  43  Am.  &  Eng.  R.  Cas.  208, 
3  Am.  Elec.  Cas.  306. 

Texas.  —  San  Antonio  Rapid  Transit  St.  R. 
Co.  v.  Limburger,  88  Tex.  79,  5  Am.  Elec. 
Cas.  156. 

Utah.  —  Ogden  City  R.  Co.  v.  Ogden  City,  7 
Utah  207,  3  Am.  Elec.  Cas.  321. 

The  operation  of  a  street  railway  by  elec- 
trical power,  when  authorized  by  law  in  a  pub- 
lic street,  is  not  an  additional  servitude  or 
burden  upon  land  already  dedicated  or  con- 
demned to  the  use  of  a  public  street,  and  is, 
therefore,  not  a  taking  of  private  property,  but 
is  a  modern  and  improved  use  only  of  the  street 
as  a  public  highway,  and  affords  to  the  owner 
of  the  abutting  property,  though  he  may  own 
the  fee  of  the  street,  no  legal  ground  of  com- 
plaint. Williams  v.  City  Electric  St.  R.  Co., 
41  Fed.  Rep.  556,  43  Am.  &  Eng.  R.  Cas.  215. 

Where  the  council  of  a  city  is  given  full 
power  by  statute  to  authorize  the  use  of  elec- 
tricity for  propelling  street  cars,  an  injunction 
will  not  lie  to  restrain  such  use,  since  it  im- 
poses no  new  servitude  upon  the  streets  so  as 
to  entitle  abutting  property  owners  to  ad- 
ditional compensation.  Koch  v.  North  Ave. 
R.  Co.,  75  Md.  222,  50  Am.  &  Eng.  R.  Cas. 
401. 

Contra.  —  The  contrary  rule  prevails  in  New 
York  and  Michigan.  See  infra,  this  section, 
the  subsection  By  the  Erection  of  Poles  and 
Stringing  of  Wires,  where  all  the  New  York 
and  Michigan  cases  are  cited. 
2.  See  preceding  note. 

The  use  of  electricity  for  the  operation  of  a 
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V.  Respective  Rights  of  Electric  Railroads  and  Telephone  Companies 
—  1.  In  General.  —  There  has  been  much  litigation  between  electric  railways 
and  telephone  companies,  growing  out  of  the  disturbance  of  the  electrical 
currents  of  the  latter  by  those  of  the  former.  It  is  necessary  for  the  prosecu- 
tion of  the  business  of  a  telephone  company  that  it  should  make  use  of  an 
exceedingly  weak  and  sensitive  current  of  electricity,  while  that  necessary  for 
the  operation  of  a  railway  must  be  very  strong  and  powerful.  The  transmis- 
sion of  the  powerful  current  of  the  railway  company  along  a  line  of  wire  in 
close  proximity  to  the  telephone  wires  induces  upon  the  latter,  by  what  is 
known  in  electrical  dynamics  as  "induction,"  an  additional  current  which 
causes  a  buzzing  noise  in  the  telephone,  and  at  times  makes  its  successful 
operation  difficult.  There  is  another  respect  in  which  the  interests  of  the 
two  companies  clash.    The  electric  roads  in  most  of  the  cities  of  this  country 


street  railroad,  and  the  erection  of  poles  along 
the  sides  of  the  streets  as  ancillary  thereto,  do 
not  impose  an  additional  servitude  upon  the 
streets  which  entitles  the  owners  of  the  fee 
thereof  to  additional  compensation.  Taggart 
v.  Newport  St.  R.  Co.,  iG  R.  I.  668,  43  Am.  & 
Eng.  R.  Cas.  208. 

If  the  contemplated  use  of  a  street  by  a 
street-railway  company  is  authorized  by  stat- 
ute, an  abutting  owner's  rights  therein  are 
subservient,  unless  such  use  imposes  an  addi- 
tional servitude  upon  the  land  taken  by  the 
street  or  on  the  abutting  land;  but.  when  a 
public  use  authorized  by  law  takes  no  prop- 
erty of  the  individual  (as  where  an  electric 
railway  company  erects  poles  and  strings 
wires  for  its  use  of  the  "  trolley  system  "),  the 
necessary  interference  in  his  business  or  in  the 
enjoyment  of  his  property  occasioned  by  such 
use  furnishes  no  ground  for  damages.  Pater- 
son  R.  Co.  v.  Grundy,  51  N.  J.  Eq.  213,  56 
Am.  &  Eng.  R.  Cas.  486. 

The  placing  of  poles  in  the  middle  of  the 
street,  for  the  purpose  of  using  electricity  for 
street-car  propulsion,  does  not  impose  a  new 
servitude  on  ihe  land  in  the  street;  the  poles 
facilitate  the  use  of  the  street  as  a  public  high- 
way; and  an  abutting  owner  cannot  maintain 
a  bill  for  an  injunction  against  an  electric- 
railway  company,  to  restrain  their  use.  Hal- 
sey  v.  Rapid  Transit  St.  R.  Co.,  47  N.  J.  Eq. 
380,  46  Am.  &  Eng.  R.  Cas.  76. 

The  use  and  occupation  of  streets  for  the 
purpose  of  constructing  an  electric  railway  to 
be  operated  by  the  "  trolley  "  system,  involv- 
ing the  use  of  poles  and  wires,  do  not  impose 
an  additional  burden  upon  the  streets,  and  it 
is  not  necessary  to  provide  for  compensation 
to  the  owners  of  abutting  property.  Accord- 
ingly, an  injunction,  at  the  suit  of  the  prop- 
erty owners,  will  not  lie  to  restrain  the 
construction  and  operation  of  such  railway. 
Lockhart  v.  Craig  St.  R.  Co.,  139  Pa.  St.  419, 
47  Am.  &  Eng.  R.  Cas.  57. 

Immaterial  Whether  Fee  to  Street  Be  in  Munici- 
pality or  in  Abutting  Owner.  —  An  act  of  the 
legislature  authorizing  the  erection  and  main- 
tenance of  street  railways,  including  those 
using  electricity  as  a  motive  power,  and  dele- 
gating such  rights  and  powers  to  municipali- 
ties, is  valid,  whether  the  fee  to  the  street  is 
in  the  abutting  owner  or  in  ihe  municipality. 
Lonergan  v.  La  Fayette  St.  R.  Co.,  (Ind.  Cir. 
Ct.  1890)  3  Am.  Elec.  Cas.  273. 

In  Williams  v.  City  Electric  St.  R.  Co.,  41 


Fed.  Rep.  556.  43  Am.  &  Eng.  R.  Cas.  215,  in 
which  case  the  abutting  owner  sought  to  en- 
join the  use  by  the  railway  company-of  a  motor 
which  it  carried  along  in  its  car,  the  court  said 
that  in  judging  whether  or  not  an  additional 
burden  was  imposed  on  the  street  by  the  oper- 
ation of  the  railway,  it  is  immaterial  whether 
or  not  the  fee  to  the  street  be  in  the  owner  of 
the  abutting  property. 

And  in  Halsey  v.  Rapid  Transit  St.  R.  Co., 
47  N.  J.  Eq.  380,  the  court,  in  a  case  involving 
the  question  whether  or  not  the  erecting  of 
poles  and  stringing  of  wires  constitutes  a  new 
servitude,  held  that  for  all  substantial  pur- 
poses the  ownership  of  the  land  over  which  a 
street  had  been  laid  is  in  the  public,  although 
the  owner  obtains  a  naked  fee,  and  that  the 
right  of  the  former  to  use  it  for  public  travel 
is  a  primary  and  superior  right. 

Allegation  that  Abutting  Owner's  Telephone 
Service  Would  Be  Interfered  With  by  Induction 
Insufficient  to  Authorize  Injunction.  —  The  main- 
tenance of  poles  to  support  the  trolley  wires 
of  a  street  railway  imposes  no  new  burden  on 
the  streets  for  which  an  abutting  owner  is  en- 
titled to  compensation,  and  he  cannot,  there- 
fore, enjoin  the  erection  of  such  poles  upon 
the  claim  that  the  telephone  service  at  his 
house  would  be  interfered  with  by  induction 
from  the  trolley  wire.  Simmons  v.  Toledo,  8 
Ohio  Cir.  Ct.  Rep.  535,  5  Am.  Elec.  Cas.  152. 

And  the  Facts  that  the  Street  Is  Already  Occu- 
pied by  Two  Tracks,  and  that  the  tracks  of  the 
third  company  come  so  near  the  sidewalk  as 
to  interfere  with  the  convenient  receipt  and 
delivery  of  goods  to  and  from  a  building  upon 
abutting  property,  do  not  so  interfere  with  the 
owner's  right  of  access  as  to  entitle  him  to 
compensation  for  a  diminution  of  the  value  of 
his  property.  San  Antonio  Rapid  Transit  St. 
R.  Co.  v.  Limburger,  88  Tex.  79,  5  Am.  Elec. 
Cas.  156. 

Where  Condition  of  Streets  Such  that  Building 
of  Road  Creates  Additional  Servitude.  —  But  the 

condition  of  a  street  may  be  such  at  the  time 
when  the  railway  is  about  to  occupy  it  that  the 
construction  of  the  road  will  greatly  injure 
the  rights  of  'abutting  property  holders. 
Under  such  circumstances  an  injunction  has 
been  granted.  In  Dooly  Block  v.  Salt  Lake 
Rapid  Transit  Co.,  9  Utah  31,  8  Am.  R.  &  Corp. 
Rep.  327,  4  Am.  Elec.  Cas.  189,  the  court  held 
that  where  it  appeared  that  there  were  already 
in  the  street  in  question  two  tracks,  with  the 
necessary  poles  and  appliances  for  the  opera- 
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arc  operated  by  the  single  trolley  system,  by  which  the  return  current  passes 
from  the  wheels  of  the  car  to  the  interlaced  rails  on  which  the  car  runs,  and 
thence  back  to  the  power  house.  A  telephone  company  also  uses  the  ground 
for  its  return  circuit.  Some  portion  of  the  return  current  of  the  railway  is 
diverted  through  the  ground  as  a  conductor  to  the  return  conductor  of  the 
telephone  company.  There  is,  at  this  time,  necessarily  some  conflict  in  the 
decisions  of  the  several  courts  as  to  the  proper  application  of  the  law  to 
the  new  questions  raised  by  such  a  conflict.  However,  within  the  last  few  years 
some  of  the  questions  as  to  which  there  had  been  various  decisions  by  the 
lower  courts  seem  to  have  reached,  without  conflict,  permanent  determination 
in  the  courts  of  last  resort. 

2.  Where  Use  of  Streets  by  Both  Operators  Impossible.  —  The  purpose  for 
which  streets  are  dedicated  as  public  highways  is  to  facilitate  public  travel,  and 
a  telephone  company  accepts  its  franchise  with  knowledge  of  and  in  subordina- 
tion to  this  dominant  use.  If,  therefore,  the  operation  of  a  telephone  com- 
pany is  so  interfered  with  by  the  currents  of  an  electric  railway  as  to  make  its 
continuance  impossible  or  impracticable,  it  cannot  maintain  a  bill  for  an 
injunction  or  recover  damages  from  the  railway  company.1 


tion  of  sufficient  electric  cars  for  the  public 
convenience,  and  that  there  were  electric- 
light,  telegraph,  and  telephone  poles  on  both 
sides  of  the  street,  the  municipality  could  not 
grant  to  the  railway  company  the  right  to 
operate  its  lines  thereon;  that  such  permission 
•could  be  granted  only  within  the  exercise  of 
treasonable  discretion,  and  Ihe  entire  width  of 
the  street  could  not  be  given  up  to  railway 
purposes  in  disregard  of  the  abutters'  ease- 
ment; and  that  statutes  authorizing  such  use 
of  the  street  would  be  construed  as  authoriz- 
ing it  only  when  the  municipality  had  exer- 
cised proper  discretion  in  this  regard. 

New  York  Rule  —  Owner  of  Fee  to  Street  May 
Enjoin  Operation  Until  Payment  of  Compensation 
to  Him.  —  A  person  who  owns  the  fee  of  the 
street  in  front  of  his  house  is  entitled  to  com- 
pensation for  the  occupation  and  use  of  the 
street  by  a  trolley  railroad ;  and  the  court  will, 
at  the  suit  of  such  an  abutter,  grant  and  per- 
petuate an  injunction  restraining  an  electric- 
railway  company  from  maintaining  its  tracks 
and  wires,  or  operating  its  line,  until  it  shall 
Tiave  paid  to  the  abutter  such  an  amount  as 
the  court  may  find  him  to  have  been  damaged 
"by  such  construction  and  operation  of  the 
line.  Clark  v.  Middletown-Goshen  Traction 
Co.,  10  N.  Y.  App.  Div.  354,  6  Am.  Elec.  Cas. 
J48. 

Michigan  Rule  —  Abutter  May  Not  Enjoin  Con- 
struction, but  May,  at  Law,  Recover  Damages.  — 

It  was  held  in  the  case  of  Detroit  City  R.  Co. 
■v.  Mills,  85  Mich.  634,  46  Am.  &  Eng.  R.  Cas. 
■608,  by  a  divided  court,  that  a  bill  for  an  in- 
junction could  not  be  maintained  by  an  abut- 
ting property  owner  to  enjoin  the  operation  of 
an  electric  railway,  and  among  other  grounds 
on  which  the  decision  was  based,  the  court 
said  thai  the  testimony  did  not  show  that  an 
additional  servitude  was  threatened,  but  inti- 
mated that  if  it  was  imposed  an  action  at  law 
would  lie  against  the  railway  company.  Two 
members  of  the  court  who  concurred  in  the 
decision  maintained  that  the  abutting  land- 
owners would  not  be  entitled  to  compensation 
—  that  the  use  of  the  trolley  system  was  only 
an  improved  method  of  using  the  streets  for 
transportation  and  imposed  no  additional  bur- 
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den.  The  same  rule  is  laid  down  in  a  case  in- 
volving the  same  question  in  Dean  v.  Ann 
Arbor  St.  R.  Co.,  93  Mich.  330. 

Temporary  Injunction  Pending  Action  for  Per- 
manent One  Disallowed.  —  In  Tracy  v.  Troy, 
etc.,  R.  Co.,  54  Hun  (N.  Y.)  550,  3  Am.  E'ec. 
Cas.  227,  the  court,  however,  refused  an  in- 
junction, at  the  suit  of  the  abutting  owner,  to 
restrain  temporarily,  during  the  pendency  of 
an  action  for  a  permanent  injunction,  the  erec- 
tion of  poles  and  stringing  of  wires,  on  the 
ground  that  it  did  not  appear  that  the  injury 
would  be  irreparable,  or  so  great  as  the  injury 
to  the  railroad  company  in  the  delay  of  its 
work,  and  to  the  public  in  obtaining  an  im- 
proved mode  of  transit. 

1.  Purposes  of  Streets  —  Rights  of  Telephone 
and  Street-railway  Companies.  —  Bell  Telephone 
Co.  v.  Montreal  St.  R.  Co.,  Quebec  L.  R.  6  Q. 
B.  223;  Hudson  River  Telephone  Co.  v. 
Watervliet  Turnpike,  etc.,  Co.,  135  N.  Y.  393, 
31  Am.  St.  Rep.  838,  56  Am.  &  Eng.  R.  Cas. 
474;  Cincinnati  Inclined  Plane  R.  Co.  v.  City, 
etc.,  Tel.  Assoc.,  48  Ohio  St.  390,  29  Am.  St. 
Rep.  559,  46  Am.  &  Eng.  R.  Cas.  588,  3  Am. 
Elec.  Cas.  443;  Rocky  Mountain  Bell  Tele- 
phone Co.  v.  Salt  Lake  City  R.  Co.,  (Utah)  3 
Am.  Elec.  Cas.  350;  Wisconsin  Telephone  Co. 
z:  Eau  Claire  St.  R.  Co.,  (Wis.  1890)  3  Am. 
Elec.  Cas.  383. 

The  dominant  purpose  for  which  streets  in  a 
municipality  are  dedicated  and  opened  is  to 
facilitate  public  travel  and  transportation,  and 
in  that  view,  new  and  improved  modes  of  con- 
veyance by  street  railways  are  by  law  author- 
ized to  be  constructed.  A  franchise  granted 
to  a  telephone  company  of  constructing  and 
operating  iis  lines  along  and  upon  such  streets 
is  subordinate  to  ihe  rights  of  the  public  in  the 
streets  for  the  purposes  of  travel  and  transpor- 
tation, and  the  fact  that  a  telephone  company 
acquited  and  entered  upon  the  exercise  of  a 
franchise  to  erect  and  maintain  its  telephone 
poles  and  wires  upon  the  streets  of  a  city  prior 
to  the  operation  of  an  electric  railway  thereon 
will  not  give  the  telephone  company,  in  the  use 
of  the  streets,  a  right  paramount  to  the  ease- 
ment of  the  public  to  adopt  and  use  the  best 
and  most  approved  mode  of  travel  thereon.  If 
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VI.  Liability  for  Injuries  —  1.  Scope  of  Section.  —  The  treatment  herein 
•will  be  confined  to  the  liability  of  an  electric-railroad  company  for  injuries  when 
such  injuries  are  due  solely  to  the  use  of  electricity  as  a  motive  power  for  the 
cars.  The  question  of  the  liability  of  railway  companies  for  such  injuries  as 
are  occasioned  otherwise  than  by  the  use  of  the  particular  motive  power  will 
be  found  discussed  elsewhere  in  this  work.1 

2.  Degree  of  Care  Required.  —  The  law,  in  permitting  the  operation  of  a 
railroad  by  electricity,  takes  notice  of  the  facts  that,the  possibilities  of  danger 
attendant  upon  the  use  of  that  motive  power  are  manifold  ;  that  contact  by  a 
person  with  a  charged  and  uninsulated  trolley  wire  causes  serious  injury  or 
death,  and  that  the  trolley  wire  is  capable  of  communicating  its  deadly  current 
to  any  other  conductor  of  electricity  with  which  it  may  come  in  contact ;  3 


the  operation  of  the  street  railway  by  electricity 
as  the  motive  power  tends  to  disturb  the  work- 
ing of  the  telephone  system,  the  remedy  of  the 
telephone  company  will  be  to  readjust  its 
methods  to  meet  the  condition  created  by  the 
introduction  of  the  electromotive  power  upon 
the  street  railway.  Cincinnati  Inclined  Plane 
R.  Co.  v.  City,  etc.,  Tel.  Assoc.,  48  Ohio  St.  390, 
29  Am.  St.  Rep.  559,  46  Am.  &  Eng.  R.  Cas. 
588,  3  Am.  Elec.  Cas.  443. 

The  Several  Grounds  on  Which  Telephone  Com- 
pany Cannot  Maintain  Bill.  —  In  Central  Union 
Telephone  Co.  v.  Sprague  Electric  R.,  etc., 
Co.,  (Ohio  C.  PI.  1889)  2  Am.  Elec.  Cas.  307, 
where  the  telephone  company  sought  to  com- 
pel the  railway  company  so  to  arrange  its 
wires  as  not  to  interfere  with  the  telephone 
system,  the  court  held,  first,  that  if  the  ques- 
tion depended  on  the  priority  of  the  charters, 
the  railway  company  was  the  first  in  the  field 
and  the  telephone  company  accepted  its  privi- 
leges subject  to  the  conditions  then  existing, 
but  that  the  municipality  had  no  power  to 
grant  and  did  not  grant  exclusive  privileges  to 
either  company,  and  that  neither  could  main- 
tain an  action  to  restrain  the  other  from  con- 
structing and  maintaining  its  line,  if  done  in 
the  proper  manner;  second,  that  it  was  not 
proved  to  the  satisfaction  of  the  court  that  the 
use  of  a  double  trolley  to  conduct  the  return 
■current  of  the  railway  would  remedy  the  diffi- 
culty; third,  that  the  use  of  a  metallic  circuit 
by  the  telephone  company  would  afford  protec- 
tion to  its  system,  and  that  being  so,  it  had  a 
remedy  at  law,  the  measure  of  damages  being 
the  expense  incurred  by  it  in  constructing  the 
metallic  circuit. 

Where  Telephone  Wires  Not  Located  on  Street 
—  Liability  of  Railway  for  Interference  with  Cir- 
cuit.—  In  Cumberland  Telephone,  etc.,  Co.  v. 
United  Electric  R.  Co.,  93  Tenn.  492.  though  the 
court  stated  it  to  be  the  general  rule  that 
where  the  railway  wires  are  constructed  and 
operated  in  such  a  manner  as  to  constitute  an 
■ordinary  use  of  the  streets,  if  a  telephone  com- 
pany should  also  use  the  earth  as  a  return 
conductor  the  railway  company  is  not  liable 
for  damages  inflicted  upon  the  telephone  com- 
pany by  induction,  yet  where,  as  in  this  case, 
the  telephone  company  whose  system  is  injured 
by  the  discharge  currents  of  electricity  has  its 
telephone  wires  all  grounded  on  private  prop- 
erty, and  not  on  the  public  street,  and  the  wires 
are  there  invaded  by  large  and  turbulent  quan- 
tities of  electricity  discharged  by  the  railway 
■company,  the  latter  is  liable  to  the  telephone 
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company  in  damages  for  the  cost  of  providing 
a  remedy  by  which  it  will  not  suffer  from  con- 
duction. 

Railway  Operating  under  Legislative  Act  Cannot 
Be  Enjoined  or  Held  Liable  for  Nuisance.  —  The 

case  of  National  Telephone  Co.  v.  Baker, 
(1893)  2  Ch.  186,  was  an  action  by  a  telephone 
company  to  enjoin  the  operation  of  an  electric- 
railway  company,  working  under  an  order  of 
the  board  of  trade  by  virtue  of  an  act  author- 
izing the  board  to  permit  and  regulate  the  use 
of  electricity  by  such  company.  The  railway, 
which  was  operated  by  the  single  trolley,  used 
the  earth  for  a  return  circuit,  and  (as  shown  by 
the  report  of  a  referee  appointed  by  the  chan- 
cellor with  the  consent  of  both  parties)  thereby 
so  seriously  interfered  with  the  use  of  the 
telephone  system  as  to  render  speech  over  the 
wires  difficult  of  transmission,  and  frequently 
absolutely  impossible.  The  chancellor  held 
that,  the  use  of  the  single- trolley  system  by  the 
defendant  being  on  the  whole  the  best  that 
science  had  up  to  that  time  discovered,  the 
authorization  of  the  use  of  electricity  by 
the  legislature  was  a  condonation  by  anticipa- 
tion of  any  mischief  arising  therefrom,  and, 
consequently,  its  use  by  the  railway  company 
could  not  be  enjoined,  nor  could  damages  be 
recovered  for  the  mischief  thereby  inflicted  on 
the  telephone  company. 

1.  See  the  titles  Carriers  of  Passengers, 
vol.  5,  p.  474;  Street  Railways. 

2.  Injury  from  Contact  with  Conductor  Charged 
from  Trolley  Wire  —  Alabama.  —  McKay  v. 
Southern  Bell  Telephone  Co.,  111  Ala. 
337- 

Arkansas. — City  Electric  St.  R.  Co.  v. 
Conery,  61  Ark.  381. 

Colorado.  —  Denver  Tramway  Co.  v.  Reid,  4 
Colo.  App.  53. 

Connecticut.  —  McAdam  v.  Central  R.,  etc., 
Co.,  67  Conn.  445. 

Illinois.  —  Larson  v.  Central  R.  Co.,  56 
App.  263. 

Maryland.  —  Western    Union   Tel.  Co. 
State,  82  Md.  293. 

New  York.  —  Clarke  v.  Nassau  Electric 
Co.,  9  N.  Y.  App.  Div.  51. 

Tennessee.  —  United  Electric  R.  Co.  v.  Shel- 
ton,  89  Tenn.  423,  3  Am.  Elec.  Cas.  477. 

Virginia. —  Richmond  R.,  etc.,  Co.  v.  Bowles, 
92  Va.  738,  6  Am.  Elec.  Cas.  449. 

Wisconsin.  —  Burt  v.  Douglas  County  St.  R. 
Co.,  83  Wis.  229;  Block  v.  Milwaukee  Si.  R. 
Co.,  89  Wis.  371,  46  Am.  St.  Rep.  849,  5  Am. 
Elec.  Cas.  293. 
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hence  it  imposes  on  the  railroad  company,  in  the  construction,  maintenance, 
and  operation  of  its  road,  a  high  degree  of  care  to  prevent  injury  to  its  pas- 
sengers 1  or  employees,*  or  to  persons  in  the  street.3 

3.  Injuries  to  Passengers.  — ■  Where  a  passenger  is  injured  through  shock  by 
coming  in  contact  with  some  portion  of  the  car  which,  through  defective  insu- 
lation, has  become  charged  with  electricity,  of  which  defective  insulation  the 
railway  company  knew,  or  in  the  exercise  of  proper  diligence  could  have 
known,  the  company  is  liable  to  the  passenger  for  the  injury  inflicted  by  such 
contact.4  Where  the  injury  was  received  in  consequence  of  the  breaking  of 
a  trolley  wire,  evidence  that  the  trolley  wire  had  frequently  broken  before  is 
admissible  to  charge  the  railway  company  with  knowledge  of  its  defective  con- 
dition.5 

4.  Injuries  to  Employees.  —  A  railway  company  is  guilty  of  negligence  in 
knowingly  maintaining  an  uninsulated  or  a  defectively  insulated  wire  at  a 
point  where  its  employees,  in  performing  the  duties  assigned  to  them,  are 
liable  to  receive  a  shock  through  coming  in  contact  with  such  wire.  In  such 
a  case  an  employee  was  injured  by  coming  in  contact  with  a  span  wire  of 
whose  uninsulated  condition  he  was  ignorant,  which  had  become  charged  from 
its  trolley  wire,  and  the  corporation  was  held  guilty  of  gross  negligence  in 
maintaining  its  wires  in  such  a  condition,  and  liable  for  the  injury  inflicted.6 


1.  See  infra,  this  section,  Injuries  to  Passen- 
gers. 

2.  See  infra,  this  section.  Injuries  to  Em- 
ployees. 

3.  See  infra,  this  section,  Injuries  to  Persons 
in  the  Street. 

4.  Accidents  to  Passengers  Through  Defective 
Insulation. — "Denver  Tramway  Co.  v.  Reid,  4 
Colo.  App.  53;  Burt  v.  Douglas  County  St.  R. 
Co.,  83  Wis.  229. 

An  electric-railway  company,  having  the 
means  of  ascertaining  that  electricity  is  escap- 
ing from  the  machinery  in  a  car,  is  chargeable 
with  knowledge  that  the  platform  rails  are 
liable  to  become  charged.  Burt  v.  Douglas 
County  St.  R.  Co.,  83  Wis.  229. 

Proof  that  an  electric  car  was  so  charged 
with  electricity  as  to  injure  a  person  coming 
in  contact  with  any  portion  of  it,  and  that  a 
passenger  had  come  in  contact  with  and  was 
injured  by  the  electricity,  is  sufficient  to  estab- 
lish negligence  prima  facie 'if  not  conclusively. 
Denver  Tram  way  Co.  v.  Reid,  4  Colo.  App.  53. 

"Where  Proof  Does  Not  Show  that  Defect  Could 
Have  Been  Discovered  by  Exercise  of  Due  Dili- 
gence.—  In  an  action  against  an  electric-rail- 
way company  for  an  injury  resulting  from  the 
alleged  maintenance  of  the  electric  appliances 
in  a  defective  and  dangerous  condition,  of 
which  the  defendant  knew  or  should  have 
known,  the  proof  showed  that  the  plaintiff's 
injury  was  sustained  by  his  stepping  on  a  me- 
tallic plate  charged  with  electricity;  that  the 
charge  of  electricity  was  induced  by  the 
dampness  of  the  weather;  and  no  evidence 
was  introduced  showing  that  the  defendant 
knew  of  this  condition.  The  court  held  that 
the  proof  failed  to  establish  the  cause  of  ac- 
tion laid  in  the  complaint.  East  St.  Louis 
Electric  St.  R.  Co.  v.  Steger,  65  111.  App.  312. 

5.  Richmond  R.,  etc.,  Co.  v.  Bowles,  92  Va. 
738,  6  Am.  Elec  Cas.  449. 

Injuries  Sustained  by  Jumping  from  Car  on 
Which  Trolley  Wire  Had  Fallen.  —  Where  the 
trolley  wire  broke  and  fell  from  its  place  above 
the  car  and  came  in  contact  with  the  brake 


handle,  and  the  plaintiff  jumped  from  the  car 
and  was  injured,  the  railway  company  was 
held  liable  for  the  injury.  Richmond  R.,  etc., 
Co.  v.  Bowles,  92  Va.  738,  6  Am.  Elec.  Cas. 
449. 

6.  Injury  to  Employee  by  Contact  with  Span 
Wire  Charged  from  Trolley.  —  In  McAdam  v. 
Central  R.,  etc.,  Co.,  67  Conn.  445,  which  was 
an  action  for  personal  injury  by  an  employee 
against  an  electrical  corporation,  it  appeared 
that  the  latter  maintained  a  plant  with  two 
branches,  one  for  operating  its  electric-railway 
cars,  and  the  other  for  furnishing  lights.  An 
employee  in  the  latter  branch,  in  pursuance  of 
directions,  ascended  a  pole  for  the  purpose  of 
removing  a  telephone  wire  fastened  to  the  top 
of  the  pole.  Attached  to  this  pole  were  span 
wires  which  passed  over  the  main  trolley  wire, 
and  which  were  liable,  unless  insulated,  to 
become  charged  by  contact  with  that  wire. 
Such  necessary  insulation  was  supposed  to 
have  been  made.  The  employee  partially 
ascended  the  pole  by  a  ladder,  with  the  expec- 
tation of  climbing  from  that  point  to  the  top  a 
the  pole.  Before  leaving  the  ladder,  and  t 
steady  himself,  he  took  hold  with  his  left  hant 
of  an  eye  bolt  connected  with  a  support  wire 
which  ran  from  that  to  the  next  pole,  and 
reached  with  his  right  had  to  grasp  an  eye  bolt 
to  which  was  fastened  a  span  wire.  The  sup- 
port wire  made  a  ground  connection,  and  the 
span  wire  was  not  insulated  and  was  in  con- 
tact with  the  trolley  wire.  As  his  right  hand 
touched  the  eye  bolt  he  received  a  severe 
shock  which  caused  him  to  fall  to  the  ground, 
sustaining  serious  injuries.  The  defendant 
previously  had  had  its  attention  called  to  the 
condition  of  the  wires  at  this  point.  In  affirm- 
ing a  judgment  for  the  plaintiff  the  court  said: 
"  The  reasons  of  appeal  seem  to  be  a  summary 
of  the  defendant's  argument  upon  the  trial, 
and  apparently  the  errors  mainly  relied  on  are 
the  alleged  erroneous  conclusions  reached  by 
the  court  upon  questions  of  fact.  In  his  brief, 
however,  the  defendant  claims  that  in  finding 
gross  negligence  in  the  construction  of  the 
5  Volume  X. 


Liability  for  Injuries. 


ELECTRIC  RAILROADS.     Injuries  to  Persons  in  Street. 


5.  Injuries  to  Persons  in  the  Street  —  a.  In  General.  —  Accidents  have 
occurred  by  which  persons  in  the  street  have  been  injured  by  coming  in  con- 
tact with  conductors  of  electricity  charged  from  the  trolley  wires  or  other 
electrical  apparatus  of  a  railway  company.1  Whether  such  accidents  are  due 
to  defective  insulation,8  or  to  failure  of  the  railway  company  to  take  proper 
precautions  to  prevent  conductors  of  electricity  from  coming  in  contact  with 
its  trolley  wires,3  or  to  some  other  act  of  negligence,4  the  company  is  liable 
in  damages  for  injuries  to  a  person  or  to  his  property  resulting  from  such  neg- 
ligence.5 

b.  Injury  from  Contact  with  Wires  of  Another  Company  Charged 
FROM  Trolley  —  (i)  hi  General  —  Duty  of  Railway  Company.  —  Telephone 
wires,  carrying,  as  they  do,  so  small  a  current  of  electricity  that  personal  con- 
tact with  them  is  not  in  itself  dangerous,  frequently  run  along  or  cross  the 
street  above  the  trolley  wire  of  the  railway,  and,  from  sagging  or  having  been 
blown  down,  the  powerful  current  from  the  trolley  wire  is  thus  communicated 
to  them,  and  they  become  so  highly  charged  with  electricity  as  to  become 
very  dangerous.  It  is  negligence  in  a  railway  company  to  suffer  a  telephone 
wire  to  be  suspended  over  the  trolley  wire,  in  a  condition  likely  to  fall  across 
it,  without  providing  proper  safeguards  to  prevent  such  fall,  or,  after  such  fall,  to 
permit  the  telephone  wire  to  remain  in  contact  with  the  trolley  wire ;  and  the 
railway  company  is  liable  to  a  person  for  any  damage  resulting  from  such  neg- 
ligence on  its  part.6    According  to  the  weight  of  authority,  it  is  the  duty  of 


defendant's  wires  the  court  erred  in  measuring 
tl'e  l?gal  duty  of  the  defendant  by  an  errone- 
c  us  standard.  The  trolley  wire  as  used  by  the 
defendant  is  charged  with  an  agency  of  ex- 
ceeding danger  to  life,  and  is  capable  of 
communicating  such  deadly  quality  to  any 
wire  or  conductor  of  electricity  that  may  come 
in  contact  with  it.  When  the  legislature  au- 
thorizes a  corporation  to  use  such  an  agency 
in  the  public  streets,  the  law  implies  a  duty  of 
using  a  very  high  degree  of  care  in  the  con- 
struction and  operation  of  the  appliances  for 
the  use  of  that  agency,  requiring  the  corpora- 
tion to  employ  every  reasona-ble  precaution 
known  to  those  possessed  of  the  knowledge 
and  skill  requisite  for  the  safe  treatment  of 
such  an  agency,  for  providing  against  all  dan- 
gers incident  to  its  use,  and  holds  it  account- 
able for  the  injury  of  any  person  due  to  the 
neglect  of  that  duty,  whether  the  person  in- 
jured is  or  is  not  one  of  its  own  employees. 
This  standard  of  duty  was  correctly  applied  to 
the  facts  as  found  by  the  court  below.  The 
method  of  construction,  in  connection  with 
the  failure  to  insulate  the  span  wire,  was  a 
violation  of  the  duty  imposed  on  the  defend- 
ant by  law." 

1.  For  Injuries  to  Persons  Other  than  Passen- 
gers and  Employees.  —  McKay  v.  Southern  Bell 
Telephone  Co.,  in  Ala.  337;  City  Electric  St. 
R.  Co.  v.  Conery,  61  Ark.  381;  Atlanta  Con- 
sol.  St.  R.  Co.  v.  Owings,  97  Ga.  663;  Larson 
v.  Central  R.  Co.,  56  111.  App.  263;  Western 
Union  Tel.  Co.  v.  State,  82  Md.  293;  Clarke  v. 
Nassau  Electric  R.  Co.,  9  N.  Y.  App.  Div.  51; 
United  Electric  R.  Co.  v.  Shelton,  89  Tenn. 
423,  3  Am.  Elec.  Cas.  477. 

2.  Prima  Facie  Proof  of  Defective  Insulation.  — 
Where  a  horse  stepped  on  the  rail  of  a  trolley 
road  and  immediately  fell  to  the  ground  in  a 
dying  condition,  and  its  driver,  on  touching 
a  metallic  portion  of  the  harness,  received  a 
shock,  there  was  held  to  be  prima  facie  proof 


of  defective  insulation,  and  so  of  negligence 
rendering  the  railway  company  liable  for  the 
value  of  the  horse.  Clarke  v.  Nassau  Electric 
R.  Co.,  9  N.  Y.  App.  Div.  51,  6  Am.  Elec.  Cas. 
234- 

3.  See  infra.  Injury  from  Contact  with  Wires 
of  Another  Company  Charged  from  Trolley. 

4.  Breaking  of  Wire  by  Trolley  Pole,  So  that  It 
Falls  on  and  Becomes  Charged  from  Trolley  Wire. 
—  In  an  action  by  the  owner  against  an  elec- 
tric railway  for  the  value  of  a  horse,  which 
was  killed  by  coming  in  contact  with  a  wire 
which  was  hanging  loose  in  the  street,  it  ap- 
peared that  the  wire  had  been  hanging  above 
the  trolley  wire  for  some  time;  that  a  short 
time  before  the  accident  the  trolley  pole  from 
a  car  slipped  off  the  wire  on  which  it  ran,  and. 
flew  up  against  and  broke  the  wire  in  ques- 
tion, causing  its  fall;  and  that  the  conductor 
of  the  car  did  not  stop  to  ascertain  what,  if 
any,  damage  the  pole  had  caused  by  slipping 
from  the  trolley  wire  at  a  place  where  he  knew 
that  the  suspension  wire  was  located.  The 
court  held  that  such  proof  made  out  a  prima 
facie  case  of  negligence  against  the  railway 
company.  Larson  v.  Central  R.  Co.,  56  111. 
App.  263. 

5.  See  the  several  following  subdivisions  of 
this  section. 

6.  Suffering  Telephone  Wire  to  Become  Charged 
from  Trolley  Wire.  —  McKay  v.  Southern  Bell 
Telephone  Co.,  m  Ala.  337;  City  Electric  St. 
R.  Co.  v.  Conery,  61  Ark.  381;  Western  Union 
Tel.  Co.  v.  State,  82  Md.  293;  United  Elec- 
tric R.  Co.  v.  Shelton,  89  Tenn.  423,  3  Am. 
Elec.  Cas.  477:  Block  v.  Milwaukee  St.  R.Co., 
89  Wis.  371,  46  Am.  St.  Rep.  849. 

Grounds  on  Which  Liability  of  Railway  Com- 
pany Rests.  —  The  case  of  City  Electric  St.  R. 
Co.  v.  Conery,  61  Ark.  381,  was  one  where  the- 
wire  of  a  private  telephone  had  been  sus- 
pended over  a  trolley  wire.  The  telephone 
wire  broke  and  was  tied  to  a  post,  but  finally 
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the  railway  company  in  such  case  to  maintain  some  kind  of  safeguard  to  pre- 
vent  the  contact  of  telephone  wires  with  the  trolley  wire.1  In  some  jurisdic- 
tions, however,  the  question  as  to  whether  any  means  should  be  adopted  to 
prevent  contact  with  wires,  or  if  so,  what  means,  is  a  question  of  fact;8  and 


became  untied,  and  it  being  suspended  in  the 
street,  one  end  resting  on  the  ground,  the 
plaintiff  stepped  upon  it  and  received  a  severe 
shock.  The  jury  found  that  the  wire  had 
become  electrified  by  contact  with  the  trolley 
wire.  In  affirming  a  judgment  for  the  plain- 
tiff the  court  said:  "  This  fact  being  estab- 
lished, the  next  question  is,  upon  what  duty 
of  the  appellant  to  the  appellee  can  this  action 
be  based?  The  answer  to  it  is,  upon  the  duty 
enjoined  by  the  rule  which  requires  every  one 
to  so  use  his  property  as  not  to  injure  another. 
The  applicability  of  this  rule  may  be  shown 
by  many  illustrations.  One  is  where  an 
owner  of  a  vicious  animal  accustomed  to  do 
hurt,  knowing  his  habits,  negligently  allows 
him  to  escape.  He  is  responsible  for  the 
mischief  the  animal  does,  because  it  was  the 
duty  of  the  owner  to  keep  him  secure.  So  it 
is  lawful  for  any  person  to  gather  water  on  his 
own  premises  for  useful  and  ornamental  pur- 
poses, but  it  is  his  duty  to  construct  the  reser- 
voirs for  that  purpose  with  sufficient  strength 
to  retain  the  water  under  all  circumstances 
which  can  reasonably  be  anticipated,  and 
afterwards  to  preserve  and  guard  them  with 
due  care.  *  *  *  Electric  companies  are 
bound  to  use  '  reasonable  care  in  the  con- 
struction and  maintenance  of  their  lines  and 
apparatus  —  that  is,  such  care  as  a  reasonable 
man  would  use  under  the  circumstances  —  and 
will  be  responsible  for  any  conduct  falling 
short  of  this  standard.'  This  care  varies  with 
the  danger  which  will  be  incurred  by  negli- 
gence. In  cases  where  the  wires  carry  a 
strong  and  dangerous  current  of  electricity, 
and  the  result  of  negligence  might  be  exposure 
to  death  or  most  serious  accidents,  the  highest 
degree  of  care  is  required.  This  is  especially 
true  of  electric-railway  wires  suspended  over 
the  streets  of  populous  cities  or  towns.  Here 
the  danger  is  great,  and  the  care  exercised 
must  be  commensurate  with  it." 

Negligence  in  Permitting  Wire  to  Remain  Over 
Insulated  Trolley  Wire  until  It  Becomes  Charged. 
—  In  the  case  of  Western  Union  Tel.  Co.  v. 
State,  82  Md.  293,  where  a  traveler  on  the 
street  had  been  shocked  and  burned  by  contact 
with  a  telephone  wire  which  had  broken  and 
fallen  across  an  insulated  trolley  feed  wire  of 
a  railway  and  thence  near  to  the  ground,  the 
court  held  that  evidence  that  the  telephone 
wire  hung  there  for  two  weeks,  that  the  blow- 
ing of  the  wind  caused  it  to  rub  against  the 
insulating  material  of  the  trolley  feed  wire, 
and  that  such  rubbing  would  destroy  or  ma- 
terially injure  the  insulation,  was,  in  the 
absence  of  evidence  to  the  contrary,  suffi- 
cient to  show  that  the  telephone  wire  became 
charged  through  the  feed  wire,  and  that  the 
plaintiff  was  entitled  to  judgment  against  both 
companies  in  a  joint  action  against  them. 

1.  Duty  of  Railway  Company  to  Provide  Safe- 
guards to  Prevent  Contact  of  Wires.  —  McKay  z\ 
Southern  Bell  Telephone  Co.,  in  Ala.  337; 
City  Electric  St.  R.  Co.  v.  Conery,  61  Ark. 
381;  United  Electric  R.  Co.  v.  Shelton,  89 
Tenn.  423. 


2.  Duty  of  Railway  Company  to  Maintain  Guard 
Wires  Question  of  Fact.  —  In  Block  v.  Milwau- 
kee St.  R.  Co.,  89  Wis.  371,  46  Am.  St.  Rep. 
849,  5  Am.  Elec.  Cas.  293,  the  court  held  that 
whether  or  not  the  failure  of  an  electric  rail- 
way to  maintain  guard  wires  was  negligence 
was  a  question  of  fact,  and  that  the  withhold- 
ing of  such  question  of  fact  from  the  jury  was 
error.  In  this  case  the  court  said:  "  The 
negligence  which  is  alleged  and  claimed 
against  the  defendant  is  its  omission  to  place 
guard  wires  over  its  trolley  wires  in  such  a 
way  as  to  prevent  the  telephone  wires,  in  case 
of  their  falling  from  any  cause,  from  falling 
upon  and  coming  in  contact  with  the  trolley 
wires.  *  *  *  The  employment  of  electricity 
to  propel  cars  along  railway  tracks  in  cities 
is  of  recent  institution.  It  may  well  be  that 
the  dangers  attending  its  use  in  that  function, 
and  the  best  mode  of  guarding  against  acci- 
dent in  its  use,  are  not  yet  fully  known  and 
understood.  Many  of  the  phenomena  and  the 
possibilities  of  danger  attendant  upon  such 
use  are  still  subjects  of  question  and  experi- 
ment. But  notwithstanding  this  condition  of 
imperfect  knowledge,  the  law  permits  this 
mysterious  and  dangerous  power  to  be  used 
for  locomotion  in  the  streets  of  cities.  It  is 
lawfully  there.  No  doubt  it  is  the  duty  of  the 
defendant  to  use  such  customary  and  approved 
appliances  as  are  known  and  used  in  the  busi- 
ness of  operating  electric  railways.  So  far  as 
reasonable  knowledge,  in  the  present  state  of 
the  science  and  the  practical  use  of  electricity 
as  a  motive  power  for  street  railways,  and 
reasonable  foresight  can  go,  it  is  bound  to 
guard  the  public  against  the  perils  atendant 
upon  this  use  of  electricity.  But  it  is  liable 
only  for  what  is  known  as  reasonable  care. 
The  present  state  of  the  science,  and  the  pres- 
ent practical  knowledge  of  the  most  practical 
and  effectual  means  and  methods  of  guarding 
against  such  perils  as  are  incident  to  its  use, 
are  a  most  important  element  in  the  question 
of  what  is  reasonable  care.  In  the  present 
condition  of  the  science  and  of  the  practical 
knowledge  on  this  subject,  it  cannot  be  said, 
as  matter  of  law,  what  method  of  guarding  the 
wires  shall  be  required,  nor  whether  any 
guards  shall  be  required;  for  it  is  not  known 
to  the  law  that  any  method  now  known  will 
prove  effective.  But  it  is  a  question  for  the 
jury,  under  all  the  facts  in  the  case,  to  deter- 
mine whether  the  method  actually  used  was 
negligent." 

Right  of  Municipality  to  Require  the  Use  of 
Guard  Wires.  —  A  city  ordinance  providing  that 
"  whenever  it  shall  be  necessary  to  cross  the 
line  of  anv  existing  electric  light,  electric- 
power,  telegraph,  or  telephone  line  or  lines, 
*  *  *  the  person  or  company  making  such 
crossing  shall  supply  all  necessary  safeguards 
for  the  same,"  is  a  valid  and  reasonable  ordi- 
nance ;  and  where  a  telephone  company  sought 
a  writ  of  mandamus  to  compel  an  electric-rail- 
way company  to  protect  its  trolley  wires  with 
guard  wires  at  the  points  where  they  crossed 
the  telephone  line,  alleging  that  the  relator 
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in  one  state  it  has  been  held  that  the  railway  company  is  under  no  obligation 
to  furnish  any  method  to  prevent  the  wires  from  coming  in  contact.1 

(2)  Injuries  to  Employees  of  Other  Electrical  Companies.  —  The  duty  of  a 
railway  company  properly  to  guard  its  trolley  wires  from  contact  with  the  wires 
of  other  electrical  companies  is  a  duty  owed  not  only  to  street  passengers, 
but  to  such  employees  of  other  electrical  companies  as  are  required,  in 
performing  their  duties,  to  climb  poles  to  which  the  wires  are  strung.2  This 
duty  of  preventing  the  contact  of  wires  does  not,  however,  extend  to  tres- 
passers who  may  climb  the  poles  to  which  the  wires  are  attached,  without  an 
invitation  from  one  of  the  electrical  companies.3 

(3)  Joint  and  Several  Liability  of  the  Companies.  —  Where  a  telephone  wire 
sags  or  falls  onto  and  over  the  trolley  wire,  and  is  permitted  to  remain  in  such 
condition  until  injury  is  sustained  by  a  person  coming  in  contact  with  it,  the 
two  companies  are  jointly  and  severally  liable  for  the  injury.  Both  companies 
know  of  the  likelihood  of  the  telephone  wire  to  fall  across  the  trolley  wire  if 
unprotected,  and  it  is  the  duty  of  both  so  to  guard  and  protect  their  respective 


had  constructed  and  operated  its  line  with  the 
■consent  of  the  city;  that  the  electric-railway 
company  had  afterwards  constructed  its  lines 
in  the  streets  already  occupied  by  the  relator; 
that  the  wires  of  the  relator  were  liable  to 
break  and  fall,  and  that,  when  they  had  fallen 
and  crossed  the  trolley  wires,  the  dangerous 
high-tension  current  passing  over  the  latter 
was  communicated  to  the  relator's  wire,  and 
injured  the  business,  and  endangered  the  lives 
of  its  employees  and  others;  and  that  the 
guard  wires  are  the  approved  method  of  pre- 
venting the  mischief  threatened,  these  allega- 
tions were  held  sufficient  to  entitle  the  relator 
to  the  writ.  State  v.  Janesville  St.  R.  Co.,  87 
Wis.  72,  41  Am.  St.  Rep.  23. 

1.  Failure  of  Eailway  Company  to  Maintain 
Guard  Wire  Not  Negligence.  —  It  was  held  in 
New  York,  in  the  case  of  Albany  v.  Watervliet 
Turnpike,  etc.,  Co.,  76  Hun  (N.  Y.)  136,  that 
where  a  telephone  wire  was  blown  down  and 
rested  on  the  wire  of  an  electric-railway  com- 
pany, and  the  plaintiff's  horses  were  injured 
by  the  current  thus  transferred  from  the 
latter  to  the  former,  the  railway  company 
was  not  liable;  that,  in  the  absence  of  evi- 
dence showing  that  guard  wires  were  nec- 
essary or  usual  in  such  a  case,  the  failure 
on  the  part  of  the  railway  company  to  main- 
tain them  did  not  constitute  negligence  on 
its  part. 

2.  Injuries  to  Employees  of  Other  Electrical  Cor- 
porations. —  Where,  in  the  prosecution  of  its 
business,  a  railway  company  employs  a  wire 
which,  because  of  its  being  charged  with  a 
powerful  and  dangerous  current  of  electricity, 
is  liable,  upon  coming  in  contact  with  wires  of 
other  electrical  corporations,  to  cause  injury  or 
death  to  employees  of  the  latter  while  engaged 
in  the  performance  of  their  duties,  the  corpo- 
ration first  referred  to  is,  relatively  to  such 
employees,  under  the  duty  of  observing  at 
least  ordinary  diligence,  not  only  in  preventing 
such  a  contact,  but  also  in  discovering  the  con- 
tact when  it  occurs  and  preventing  its  continu- 
ance, even  when  occasioned  by  the  negligence 
of  others,  including  that  of  another  corpora- 
tion whose  employees  are  thus  exposed  to  dan- 
ger. Atlanta  Consol.  St.  R.  Co.  v.  Owings, 
0,7  Ga.  663. 

Where  Uninsulated  Wire  Not  Proximate  Cause  of 


Injury.  —  An  electric-light  company  was,  by 
one  of  its  employees,  engaged,  at  the  expense 
of  an  electric-railway  company,  in  removing  2. 
lamp  which  interfered  with  the  erection  o: 
extension  of  the  latter's  trolley  road.  The  em- 
ployee of  the  electric-light  company,  the 
plaintiff  in  this  suit,  was  a  lineman  of  experi- 
ence and  acquainted  with  the  location.  The 
electric-light  pole  was  of  wood,  and  an  iron 
trolley  post  stood  very  close  to  it,  at  one  place 
coming  in  actual  contact  with  it.  The  span 
wire  from  the  trolley  wire  was  insulated  and 
was  provided  near  the  post  with  circuit  break- 
ers. The  railway  was  completed  to  the  point 
in  question,  and  the  end  of  the  trolley  wire 
awaiting  the  extension  of  the  line  was  coiled 
over  the  span  wire;  this  was  uninsulated,  but 
was  plainly  visible.  The  span  wire  became 
charged  as  far  as  the  circuit  breaker.  The 
plaintiff  with  one  hand  touched  the  iron  trolley 
post,  and  with  the  other  the  span  wire  beyond 
the-circuit  breaker,  and  in  this  way  completed 
the  circuit  and  received  an  injury  therefrom. 
The  court  held  that  the  plaintiff  had  actual  or 
presumptive  knowledge  of  the  fact  that  the 
circuit  could  hi  thus  completed,  and  that  the 
defendant  could  not  reasonably  have  antici- 
pated such  an  accident,  and  hence  that  its 
negligence  was  not  the  proximate  cause  of  the 
plaintiff's  injury.  Huber  v.  La  Crosse  City  R. 
Co.,  92  Wis.  636. 

3.  Trespasser  upon  Pole  Supporting  Electric 
Wires  Cannot  Eecover.  —  A  person  who  leaves 
the  street  and  climbs  a  pole  supporting  electric 
wires,  without  permission  or  notice  from  the 
company  upon  whose  system  he  thus  enters, 
and  is  injured  by  reason  of  the  contact  of  that 
company's  wire  with  the  feed  wire  of  another 
company,  can  recover  from  neither.  While 
electric  companies  must  see  to  it  that  the  pub- 
lic is  protected  upon  the  streets  from  the  dan- 
ger of  contact  with  their  wires  when  charged 
with  the  deadly  electric  fluid,  nevertheless 
they  owe  no  such  obligation  to  a  trespasser  off 
the  street.  Augusta  R.  Co.  v.  Andrews,  89 
Ga.  653.  The  complaint  in  the  above  case 
was  afterwards  amended  by  alleging  facts 
showing  that  when  the  plaintiff  was  injured  he 
was  not  a  trespasser.  The  subsequent  appeal 
related  to  the  pleading  thus  amended.  See  92 
Ga.  706. 
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wires  as  to  make  it  impossible  for  the  telephone  wire,  if  it  should  break,  to 
come  in  contact  with  the  trolley  wire.1 


1.  Joint  and  Several  Liability  of  Railway  and 
Telephone  Companies.  —  McKay  v.  Southern 
Bell  Telephone  Co.,  in  Ala.  337;  City  Elec- 
tric St.  R.  Co.  v.  Conery,  61  Ark.  381;  West- 
ern Union  Tel.  Co.  v.  State,  82  Md.  293; 
United  Electric  R.  Co.  v.  Shelton,  89  Tenn. 
423,  3  Am.  Elec.  Cas.  477;  Block  v.  Milwaukee 
St.  R.  Co.,  89  Wis.  371,  46  Am.  St.  Rep.  849. 

An  action  was  brought  against  an  electric- 
railway  company  and  a  telephone  company  by 
a  person  whose  horses  were  killed  by  a  shock 
from  a  broken  telephone  wire  which  had  fallen 
across  the  trolley  wire  and  thus  become 
charged  with  electricity.  The  gist  of  the  com- 
plaint was  that  it  was  the  duty  cf  each  com- 
pany to  guard  against  contact  of  the  wires,  it 
being  known  to  them  both  that  the  telephone 
wire  was  weak  and  frail  and  insecurely  fast- 
ened, and  liable  to  fall,  and  that  if  it  did  fall 
upon  the  trolley  wire,  life  in  the  street  would 
be  endangered;  and  that,  therefore,  both  de- 
fendants were  negligent  in  suffering  the  tele- 
phone wire  to  become  charged,  and  so  to 
remain.  The  railway  company  answered  that 
it  had  charter  and  municipal  authority  to 
maintain  its  trolley  wire  heavily  charged  with 
electricity,  and  that  it  was  not  responsible  for 
the  breaking  of  the  telephone  wire.  The 
other  defendant  answered  that  its  wire  was  in 
good  condition,  properly  located  and  main- 
tained under  municipal  authority,  placed  at 
an  earlier  date  than  the  trolley  wire,  and 
charged  with  so  low  a  current  as  to  be  harm- 
less; that  it  was  the  duty  of  the  railway  com- 
pany to  prevent  contact  in  case  the  telephone 
wire  should  break  and  fall,  since  the  trolley 
wire  carried  a  highly  dangerous  current;  that 
it  had  failed  to  perform  this  duty,  and  had  dis- 
obeyed municipal  directions  to  place  a  guard 
wire  over  its  trolley  wire  for  that  purpose,  and 
that  the  injury  was  caused  solely  by  such 
breach  of  duty  and  disobedience.  The  court 
held  that  neither  of  these  answers  met  the 


allegations  of  the  complaint,  and  that  a  de- 
murrer to  each  of  them  should  have  been  sus- 
tained; also  that  the  action  was  maintainable 
against  the  companies  jointly,  the  wrong  being 
within  their  concurrent  common  knowledge, 
contemplation,  and  consent.  McKay  v.  South- 
ern Bell  Telephone  Co.,  111  Ala.  337. 
Why  the  Two  Companies  Are  Joint  Tortfeasors. 

—  In  the  case  of  City  Electric  St.  R.  Co.  v. 
Conery,  61  Ark.  381,  the  court,  as  to  the  joint 
and  several  liability  of  the  companies,  said: 
"  In  this  case  the  cause  of  the  accident  was  the 
falling  of  White's  telephone  wire  and  the  con- 
tact of  the  same  with  the  trolley  wire  of  the 
appellant.  The  jury  found  both  of  them 
guilty  of  negligence;  White  in  permitting  his 
wire  to  fall  and  remain  down  until  appellee 
was  hurt,  and  the  appellant  in  allowing  the 
same  to  become  charged  with  electricity  by 
contact  with  its  wire  at  the  time  of  the  injury. 
If  this  be  true,  the  injury  was  the  result  of  the 
concurring  negligence  of  the  two  parties,  and 
would  not  have  occurred  in  the  absence  of 
either.  In  that  case  the  negligence  of  the  two 
was  the  proximate  cause  of  the  same,  and  both 
parties  are  liable." 

In  an  action  by  the  owner  of  a  horse  against 
an  electric-railway  company  and  telephone 
company  for  the  value  of  the  horse,  which  was 
killed  by  coming  in  contact  with  a  broken 
wire  of  a  telephone  company,  which  was  hung 
over  the  trolley  wire  of  the  railroad  company, 
the  court  held  that  the  joint  action  was  main- 
tainable, and  that  both  companies  were  liable 

—  the  telephone  company  in  having  negli- 
gently permitted  its  wire  to  fall  and  remain 
over  the  trolley  wire  of  the  railroad  company, 
and  the  latter  company,  in  having  failed  to 
place  guard  wires  over  its  trolley  wire  as  a 
precaution  against  such  accidents,  and  also  in 
having  failed  to  observe  the  broken  telephone 
wire.  United  Electric  R.  Co.  v.  Shelton,  89. 
Tenn.  423. 
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ELECTRIC  SUBWAYS. 


I.  Constitutionality  of  Statutes,  893. 
II.  Construction  of  Statutes,  893- 


CROSS-REFERENCES. 


See  also  the  titles  POLICE  POWER ; 
COMPANIES. 


TELEGRAPH  AND  TELEPHONE 


I.  Constitutionality  of  Statutes.  —  The  constitutionality  of  statutes  pro- 
viding for  the  placing  of  all  electric  wires  in  cities  underground  has  been 
attacked  in  several  cases,  but  they  have  been  upheld  as  a  legitimate  exercise 
of  the  police  power.1  The  fact  that  telegraph  companies  have  accepted  the 
provisions  of  the  acts  of  Congress  empowering  them  to  maintain  their  lines 
over  post  roads,  does  not  put  them  beyond  the  operation  of  state  laws 
requiring  electric  wires  to  be  placed  under  the  surface  of  the  streets.2 

II.  Construction  of  Statutes.  —  Statutes  regulating  subways  and  requir- 
ing electric  wires  to  be  placed  underground  are  of  such  recent  date  that  they 
have  as  yet  given  rise  to  little  litigation.  The  cases  construing  these  statutes 
will  be  found  in  the  note.3 


1.  New  York  Statutes.  —  In  People  v.  Squire, 
107  N.  Y.  593,  it  was  held  that  the  New  York 
statute  of  1885,  entitled  "An  Act  providing  for 
the  placing  of  electrical  conductors  under- 
ground in  the  cities  of  this  state,  and  for 
commissioners  of  electrical  subways, ' '  was  con- 
stitutional, being  strictly  a  police  regulation. 

So  in  Clausen,  etc.,  Brewing  Co.  v.  Balti- 
more, etc.,  Tel.  Co.,  (N.  Y.  1884)  2  Am.  Elec. 
Cas.  210,  it  was  held  that  the  New  York  City 
Act  of  1884,  requiring  electric  wires  to  be 
placed  underground,  was  valid. 

New  York  Subway  Statutes  of  1884  and  1885 
were  held  constitutional  in  United  Lines  Tel. 
Co.  v.  Grant,  137  N.  Y.  7;  People  v.  Squire, 
145  U.  S.  175;  Western  Union  Tel.  Co.  v.  New 
York,  38  Fed.  Rep.  552. 

New  Jersey  Act.  —  The  act  entitled  "An  Act 
for  the  placing  of  electrical  conductors  under- 
ground in  cities  of  this  state,  and  for  the  crea- 
tion of  a  slate  board  of  commissioners  of 
electrical  subways,"  approved  March  10,  1892, 
(Pamph.  L.,  p.  78),  does  not  authorize  the 
board  to  grant  a  franchise  for  erecting  poles 
and  wires  in  the  streets  for  the  transmission 
of  electricity.  The  office  and  effect  of  that 
legislation  relate  to  the  control  and  regulation 
•of  such  franchises  derived  from  other  compe- 
tent authority.  Presbyterian  Church  v.  Elec- 
trical Subways,  etc.,  Pass.  R.  Co.,  55  N.  J.  L. 
436. 

Validity  of  Ordinance.  —  An  ordinance  grant- 
ing to  a  subway  corporation  power  to  lay  sub- 
ways for  electric  wires  under  all  the  streets  of 
the  city,  for  a  period  of  fifty  years,  is  invalid 
where  the  city  does  not  reserve  control  over 
the  company,  that  is  to  say,  over  the  excava- 
tions, laying  of  wires,  and  all  other  incidents 
to  the  maintenance,  construction,  and  use  of 
the  subway.    State  v.  Murphy,  134  Mo.  548. 


In  American  Rapid  Tel.  Co.  v.  Hess,  125  N. 
Y.  641,  it  was  held  that  a  city  ordinance  re- 
quiring a  telegraph  company  to  place  its  wires 
underground  was  valid,  although  the  company 
had  legislative  authority  to  construct  its  line 
upon  the  public  roads;  the  court  holding  that 
such  authority  was  merely  a  license  which  the 
legislature  might  revoke. 

Whether  a  Common  Carrier.  —  "  Much  stress 
is  laid  upon  the  fact  that  the  National  Subway 
Company  is  declared,  under  the  ordinance,  to 
be  a  common  carrier.  But  calling  it  a  com- 
mon carrier  does  not  make  it  one.  It  has 
none  of  the  characteristics  of  a  common  car- 
rier. To  ascertain  how  its  franchises  are  to  be 
used,  we  must  look  to  the  rights  conferred 
and  the  duties  imposed  under  its  charter  and 
the  ordinance.  Does  it  appear  from  these 
that  relator  invites  employment  from  the  pub- 
lic generally?  Does  it  obligate  itself  to  serve 
the  public  generally?  Is  it  subject  to  regula- 
tion and  control  in  respect  to  its  dealings  with 
the  public?  None  of  these  essentials  to  a  pub- 
lic business  such  as  that  of  a  carrier  appear. 
On  the  contrary,  it  is  clear,  as  has  been  shown, 
that  a  private  business  only  is  contemplated." 
State  v.  Murphy,  134  Mo.  548. 

2.  Western  Union  Tel.  Co.  v.  New  York,  38 
Fed.  Rep.  552.  Here  the  court  said  further 
that  it  is  only  when  this  class  of  laws  extend 
beyond  a  just  regulation  of  rights  for  the  pub- 
lic good,  and  unreasonably  abridge  or  burden 
the  privileges  which  the  national  government 
conserves,  that  they  cease  to  be  operative.  See 
generally  the  title  Police  Power. 

3.  Rental. —  In  Brush  Electric  Illuminating 
Co.  v.  Consolidated  Tel.,  etc.,  Subway  Co.,  60 
Hun  (N.  Y.)  446,  it  was  held  that  the  occu- 
pancy of  the  defendant's  subway  by  the  plain- 
tiff, with  knowledge  of  the  rental  demanded, 

893  Volume  X. 


Definitions. 


ELECTRICITY  —  ELECTRODE. 


Definitions 


ELECTRICITY.  (See  also  the  titles  Electric-Light  Companies,  ante  ; 
Ki  frh'  Rah  roads,  ante i  Telegraph  and  Telephone  Companies.)  — 
See  note  I. 

ELECTRODE.  —  "  Electrode  "  is  defined  as  a  pole  of  the  current  from  am 
electric  battery;  applied  generally  to  the  two  ends  of  an  open  circuit.* 


constituted  a  contract  with  the  defendant  to 
pay  that  rental. 

Power  of  Board.  —  Under  the  New  York  Act 
of  18S7,  c.  716,  which  creates  the  board  of 
electrical  control,  the  duty  and  responsibility 
of  determining  all  questions  as  to  the  placing, 
erecting,  constructing,  suspension,  use,  regu- 
lation, or  control  of  electrical  conductors  in 
the  city  of  New  York,  are  to  be  determined  by 
said  board.  U.  S.  Illuminating  Co.  v.  Hess, 
(Supreme  Ct.)  19  N.  Y.  St.  Rep.  883. 

Exclusive  Right.  —  No  exclusive  right  to 
maintain  subways  and  conduits  for  electrical 
conductors  in  streets  of  the  city  of  New  York 
has  been  acquired  by  the  Empire  City  Subway 
Company  of  the  city  of  New  York,  either  by 
statute  or  by  contract  with  the  city  authori- 
ty. Empire  City  Subway  Co.  v.  Broadway, 
etc.,  R.  Co.,  87  Hun  (N.  Y.)  279. 

Action  by  Taxpayer.  • —  In  Armstrong  v. 
Grant,  56  Hun  (N.  Y.)  226,  an  action  brought 
by  a  taxpayer  to  prevent  the  execution  of  a 
proposed  contract  between  the  Standard  Elec- 
trical Subway  Company  and  the  Board  of 
Electrical  Control,  was  sustained  where  it  was 
shown  *nat  the  contract  failed  to  bind  the 
company  to  construct  the  subways  within  the 
time  limited  by  law,  and  where  the  contract 
in  other  respects  failed  to  comply  with  the 
New  York  statute  of  1887. 

Injunction.  —  A  street  surface  railroad  com- 
pany lawfully  using  a  cable  for  motive  power 
in  a  city,  and  which  as  a  condition  of  such  use 
is  under  obligation  to  the  railroad  commission 
of  the  state  to  use  every  provision  that  ingenu- 
ity can  suggest  to  operate  the  cable  with 
safety,  particularly  in  the  form  of  grip  and  in 
the  system  of  signaling  to  the  central  house  to 
stop  the  engines  in  case  of  accident,  may  law- 
fully construct  upon  its  roadbed  and  use  an 
iron  pipe  containing  electrical  wires  for  use  in 
communicating  between  its  power  house  and 
its  signal  boxes  intelligence  relating  to  the 
operation  of  the  road,  and  in  order  to  stop  the 
cable  in  case  of  an  accident  upon  its  line. 
Where  a  private  corporation  brings  an  action 
to  restrain  a  street  railroad  company  from 
maintaining  such  a  conduit,  and  to  restrain  it 
from  using  any  electrical  conductor  not  placed 
in  the  subways  of  the  private  corporation,  and 
proof  is  made  that  the  corporation  charges 
seven  hundred  dollars  per  mile  for  the  use  of 
such  conductors  as  the  railroad  company  re- 
quires, and  that  the  value  of  the  subway,  the 
right  to  maintain  which  is  in  dispute,  is  sixty 
thousand  dollars,  a  sufficient  basis  is  laid  for 
an  extra  allowance.  Empire  City  Subway 
Co.  v.  Broadway,  etc.,  R.  Co.,  87  Hun  (N.  Y.) 
279. 

An  electric-light  company  whose  wires  have 
been  placed  in  existing  subways  has  no  such 
rights  by  statute  or  its  agreement  to  use  the 
subways  as  entitles  it  to  an  injunction  to  re- 
strain the  transfer  of  the  subways  to  another 
company  and  the  making  of  a  contract  by  the 
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board  of  electrical  control  with  the  latter  com- 
pany for  the  construction  of  further  subways. 
People  v.  Colletti,  (Supreme  Ct.)  31  N.  Y.  St. 
Rep.  255. 

Injunction  or  Mandamus.  —  In  the  case  of  an- 
unjust  discrimination  made  by  the  board  of 
electrical  control  between  companies  engaged 
in  the  business  of  electric  lighting,  the  remedy 
of  the  aggrieved  party  is  not  by  an  injunction, 
but  by  mandamus.  Laws  1887,  c.  716,  §  7. 
U.  S.  Illumin:iling  Co.  v.  Hess,  (Supreme  Ct.)' 
19  N.  Y.  St.  Rep.  884. 

Consent  of  Board  of  Commissioners.  —  A  resolu- 
tion of  the  board  of  commissioners  of  electrical 
subways,  giving  consent  to  the  erection  of 
poles  and  wires  above  ground,  will  relieve  the 
company  to  which  such  consent  is  given  from 
the  interdict  contained  in  the  fifth  section  of 
the  act.  Whether  acts  done  by  the  company 
under  color  of  such  a  resolution  are  an  inva- 
sion of  public  or  private  rights,  vvill  depend 
upon  the  question  whether  such  acts  were  law- 
ful, independent  of  the  consent  of  the  board. 
Presbyterian  Church  v.  Electrical  Subways, 
etc.,  Pass.  R.  Co.,  55  N.  J.  L.  436. 

Statute  Ratifying  Contract  with  Subway  Com- 
pany. —  The  board  of  commissioners  of  elec- 
trical subways,  created  by  chapter  499  of  the 
Laws  of  Arew  York  of  1885,  entered  into  a  con- 
tract with  a  subway  company  to  lay  subways 
in  the  city  of  New  York  for  the  use  of  all  elec- 
trical companies,  when  furnished  with  plans 
and  specifications  therefor  by  the  commission- 
ers. This  contract  authorized  the  subway 
company  to  charge  a  rental  for  the  use  of  the 
subways,  and  contained  provisions  reserving 
such  a  control  to  the  commissioners  over  them 
as  was  calculated  to  secure  to  all  companies- 
desiring  to  use  them  reasonable  facilities  and 
protection.  It  contained  a  provision  by  which 
all  companies  occupying  space  in  the  subways- 
should  own  and  have  the  full  management  and 
control  of  their  conductors,  subject  to  the  rights 
of  all  other  occupants  and  to  all  reasonable 
rules  made  by  the  commissioners.  It  also- 
contained  a  stipulation  that  the  commissioners 
would  use  all  lawful  means  to  compel  all) 
companies  to  place  their  conductors  in  their 
subways  and  pay  a  fair  rental  for  the  use.  It 
was  held  that  Laws  1887,  c.  716,  ratifying  and 
confirming  the  contract,  was  none  the  less  an 
exercise  of  the  police  power  because  of  the 
special  privileges  given  to  the  subway  com- 
pany. Western  Union  Tel.  Co.  v.  New  York. 
38  Fed.  Rep.  552. 

1.  Electricity. —  In  People  v.  Wemple,  61 
Hun  (N.  Y.)  63,  it  was  held  that  electricity 
exists  in  nature,  is  collected  or  gathered,  and 
that  the  Edison  Electric  Illuminating  Company 
was  not  a  manufacturing  corporation,  and 
therefore  not  entitled  to  the  benefit  of  the  ex- 
emption from  taxation  enjoyed  by  that  class 
of  corporations  under  the  statute. 

2.  California  Electrical  Works  Henzel,  4S 
Fed.  Rep.  378.    This  was  a  patent  case. 
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ELEEMOS  YNARY- 


ELEMENTS. 


Definitions. 


ELEEMOSYNARY.  (See  also  the  titles  Charities  AND  TRUSTS  FOR 
Charitable  Uses,  vol.  5,  p.  893;  Exemptions  from  Taxation;  Perpe- 
tuities; Religious  Societies.) — "Eleemosynary"  and  "charitable"  are 
in  the  law  interchangeable.1 

ELEEMOSYNARY  CORPORATIONS.  —  See  the  title  Corporations,  vol.  7, 
pp.  836,  856  ;  and  see  ELEEMOSYNARY,  ante,  and  the  references  there  given. 

ELEGIT.  (See  also  the  title  Elegit,  7  EncyG.  of  Pl.  and  Pr.,  p.  409.)  — 
"  The  elegit  was  a  writ  under  which  the  sheriff  delivered  to  the  creditor  one- 
half  the  debtor's  lands  and  the  whole  of  his  personal  goods  (with  some  small 
exceptions),  to  hold  until,  out  of  the  profits,  his  debt  should  be  paid."  2 

ELEMENTS.  —  See  note  3. 


1.  Eleemosynary.  —  People  v.  Cogswell,  113 
Cal.  129. 

The  term  eleemosynary  in  the  Constitution 
of-  California,  forbidding  perpetuities  "  except 
for  eleemosynary  purposes,"  is  not  confined 
to  almsgiving  or  charity  shown  exclusively  to 
the  poor;  but  the  phrase  "  eleemosynary  pur- 
poses "  includes  in  its  scope  all  charitable  pur- 
poses, including  schools  as  well  as  asylums, 
hospitals,  and  religious  institutions;  nor  can 
the  enforcement  of  charitable  uses  be  limited  to 
any  narrow  and  stated  formula,  but  it  must  ex- 
pand with  the  advancement  of  civilization,  and 
the  increasing  needs  of  men,  calling  for  the 
establishment  of  new  charitable  uses.  People 
v.  Cogswell,  113  Cal.  130. 

2.  3  Black.  Com.  418;  Anderson  v.  Taylor, 
6  Lea  (Tenn.)  385.  See  also  Renick  v.  Luding- 
ton,  14  W.  Va..  373. 

In  Porter  v.  Cocke,  Peck  (Tenn.)  31,  the 
court  said:  "  Upon  this  is  founded  the  writ  of 
elegit,  by  which  all  the  goods  of  the  debtor 
are  delivered,  at  their  approved  value,  into  the 
hands  of  the  creditor,  and  the  one-half  of  his 
lands  are  extended." 

3.  Lease.  (See  also  the  titles  Landlord  and 
Tenant;  Lease.)  — "  Damages  by  the  ele- 
ments," which  are  ordinarily  excepted  from  a 
lessee's  covenant  to  keep  in  repair,  cover  de- 
struction by  fire  occurring  without  fault  or 
negligence  in  the  lessee.  Van  Wormer  v. 
Crane,  51  Mich.  363. 

A  statutory  provision  that,  where  a  leased 
building  "  shall  be  destroyed  or  so  injured  by 
the  elements  or  other  cause  as  to  be  untenant- 
able," the  lessee,  if  not  in  fault,  may  quit  pos- 
session and  not  be  liable  for  further  rent, 
applies  only  to  cases  where  the  building  be- 


comes untenantable  by  reason  of  some  sudden 
and  unexpected  calamity,  and  not  by  mere  fail- 
ure to  repair.    Hatch  v.  Stamper,  42  Conn.  28. 

Same  —  Damp  Basement.  —  A  lease  of  a  build- 
ing contained  a  provision  that  if  at  any  time 
during  the  term  the  demised  premises  "  should 
be  rendered  partially  untenantable  by  fire  or 
the  elements,"  but  the  business  of  the  lessee 
could  still  be  conducted  therein  while  the 
same  were  being  repaired,  then  the  lessor 
should  repair  the  same  as  soon  as  practicable, 
the  occupancy  of  the  lessee  to  continue  during 
such  repairs,  and  for  such  occupancy  he  should 
pay  the  fair  value  until  the  repairs  were  com- 
pleted, and  thereafter  the  rent  stipulated  in  the 
lease,  as  if  no  such  disturbance  had  occurred. 
During  the  term  the  basement  of  the  building 
became  so  wet  and  unhealthy  as  to  be  unten- 
antable, by  reason  of  springs  of  water  perco- 
lating and  oozing  through  and  under  the 
basement  walls.  It  was  held  that  the  base- 
ment was  not  rendered  untenantable  "  by  the 
elements,"  within  the  meaning  of  the  lease; 
that  this  refers  only  to  some  sudden,  unusual 
or  unexpected  action  of  the  elements,  as  floods, 
tornadoes,  and  the  like,  occurring  during  the 
term,  and  not  to  the  natural  and  ordinary 
results  of  an  efficient  cause  existing  at  the 
time  of  the  demise,  such  as  the  manner  of 
construction  of  the  building,  or  the  nature  of 
the  soil  upon  which  it  was  erected.  Harris 
Corlies,  40  Minn.  106. 

Act  of  God.  (See  also  the  title  Act  of  God, 
vol.  1,  p.  584.)  —  "  Damages  by  the  elements," 
and  "  damages  by  the  acts  of  God,"  are  con- 
vertible expressions  in  the  law  of  leases. 
"  The  elements  are  the  means  by  which  God! 
acts."  Polack  v.  Pioche,  35  Cal.  416. 
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ELEVATED  RAILROADS. 


By  W.  H.  Michael. 

I.  Under  General  Railroad  Law,  896. 

LL  Under  Rapid-transit  Acts,  898. 

1.  Constitutionality,  898. 

2.  Rapid-transit  Commission,  898. 

3.  Consent  of  Property  Owners  and  Local  Authorities,  899. 

4.  Supreme  Court  Commissioners,  900. 

5.  Right  to  Acquire  Real  Estate,  901. 

6.  Location  and  Construction,  902. 

XEL  Becovery  of  Damages  by  Owners  of  Abutting  Property,  902. 

1.  Right  to  Recover,  902. 

2.  Form  of  Action  —  Permanent  or  Temporary  Damages,  903. 

a.  In  General,  903. 

b.  Eminent-domain  Proceedings,  905. 

c.  Common-law  Action,  907. 

d.  Proceeding  for  an  Injunction,  910. 

3.  Who  May  Recover,  913. 

a.  Personal  Representatives,  913. 

b.  Subsequent  Purchasers,  913. 

c.  Landlord  and  Tenant,  916. 

d.  Other  Parties,  918. 

4.  Evidence,  920. 

a.  Opinion  of  Witnesses,  920. 

b.  Other  Evidence,  922. 

5.  Damages,  925. 

a.  Generally,  925. 

b.  Damages  from  Smoke,  Cinders,  etc.,  930. 

c.  Consequential  Damages  —  Noise,  Vibration,  etc.,  931. 

d.  Depreciation  of  Rental  Value  of  Premises,  932. 

e.  Exemplary  Damages,  933. 

f.  Deduction  on  Account  of  Benefits  Derived  from  the  Existence  of  the 

Road,  933. 

g.  Where  Plaintiff's  Property  Fronts  on  Two  Streets,  938. 

6.  Statute  of  Limitations  —  Adverse  Possession  —  Implied  Acquiescence,  938. 

7.  Right  to  Trial  by  Jury  in  Injunction  Proceedings,  939. 

IV.  Liability  for  Personal  Injuries  and  Other  Torts,  940. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  see  the  titles  ABUT- 
TING OWNERS,  vol.  1,  p.  224;  CARRIERS  OF  PASSENGERS,  vol.  5, 
p.  474,  and  references  there  given;  DAMAGES,  vol.  8,  p.  537;  EMINENT 
DOMAIN,  post;  EXPERT  AND  OPINION  EVIDENCE. 

I.  Under  General  Railroad  Law.  —  The  first  elevated  railroads  in  the 
state  of  New  York  1  were  built  under  special  charters  and  under  the  General 

1.  There  is  little  elevated  railroad  law  out-  etc.,  R.  Co.,  141  111.  140,  it  appears  that  said 
sideof^Ww  York.  The  recent  adoption  of  the  company  was  incorporated  in  January,  1888, 
•elevated  system  in  the  city  of  Chicago  has  not  under  the  general  laws  of  the  state  of  Illinois, 
yet  been  productive  of  much  litigation  in  the  and  is  operating  an  elevated  railroad  in  the 
courts  of  Illinois.    In  Leiberman  v.  Chicago,     city  of  Chicago.    The  case  establishes  the 
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Railroad  Law  of  1850  and  the  acts  amendatory  thereof. 1  But  in  1875  the 
Rapid-transit  Act,  for  the  regulation  of  elevated  railroads,  was  passed,3  which 
was  supplemented  by  the  Rapid-transit  Act  of  1891 ,  having  reference  to  elevated 
railroads  in  cities  of  more  than  one  million  inhabitants.3  Elevated  railroads 
may  not  now  be  constructed  under  the  general  railroad  laws  of  the  state  of 
New  York.  Authority  to  build  and  operate  them  is  to  be  found  only  in  the 
rapid-transit  acts  provided  for  that  purpose.4  The  rapid-transit  acts  are  gen- 
eral in  their  operation  and  were  enacted  for  the  purpose  of  obviating  the  con- 
stitutional provision  against  the  enactment  of  any  private  or  local  bill  granting 
to  any  corporation,  association,  or  individual  the  right  to  lay  down  railroad 
tracks.5  But  it  has  been  held  that  private  or  local  acts  amending  the  charters 
of  such  elevated  railroad  companies  as  existed  before  the  passage  of  the  gen- 
right  of  a  company  so  organized  to  build  and 
operate  an  elevated  road  and  to  condemn  land 
for  that  purpose. 

Maryland. — Article  23,  §  186,  Pub.  Gen. 
Laws  of  Maryland,  provides  that  no  elevated 
railroad  shall  be  constructed  in  the  city  of 
Baltimore  except  under  a  special  charter.  In 
Koch  v.  North  Ave.  R.  Co.,  75  Md.  222,  50 
Am.  &  Eng.  R.  Cas.  401,  it  was  held  that  a 
cable  line  elevated  twenty  feet  above  the  sur- 
face of  the  street  upon  a  structure  similar  to 
those  in  use  in  the  city  of  New  York,  and  to  be 
so  elevated  for  the  distance  of  three-quarters 
of  a  mile  along  the  street,  for  the  purpose  of 
avoiding  danger  from  a  steam  railroad  on  the 
surface  of  the  street,  was  within  the  prohibi- 
tion of  the  act,  and  could  not  be  authorized  by 
the  common  council  of  the  city  of  Baltimore. 

Kentucky.- — In  Fulton  v.  Short  Route  R. 
Transfer  Co  ,  85  Ky.  640,  7  Am.  St.  Rep.  619, 
it  was  held  that  a  company  chartered  to  build 
a  "  railroad  "  merely  had  the  right  to  elevate 
its  tracks  whenever  the  character  of  the  coun- 
try made  it  convenient  or  essential. 

There  are  also  some  more  recent  decisions 
in  Illinois,  Maryland,  and  Pennsylvania,  which 
will  be  examined  in  their  appropriate  places. 

1.  New  York  General  Railroad  Law.  —  In 
Metropolitan  El.  R.  Co.  v.  Manhattan  R.  Co., 
14  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  103.  15  Am.  & 
Eng.  R.  Cas.  1,  Van  Brunt,  J.,  gives  at  length 
the  history  of  the  elevated-railroad  system  in 
the  city  of  New  York. 

2.  Rapid-transit  Acts.  —  The  New  York  Act 
•of  June  18,  1875,  c.  606,  generally  known  as 
the  Rapid-transit  Act,  provides,  among  other 
things,  subsiantially  the  following:  Upon  the 
application  of  fifty  reputable  householders  and 
taxpayers  of  any  county,  verified  upon  oath, 
showing  the  need  of  a  steam  railway,  etc.,  the 
supervisors  of  said  county  shall  appoint  five 
commissioners;  but  if  the  proposed  railway  is 
wholly  within  a  city,  the  mayor  thereof  shall 
appoint  said  commissioners;  who  shall  organ- 
ize themselves  into  a  board  with  appropriate 
officers.  Said  commissioners  shall  determine 
the  necessity  of  the  proposed  road;  and,  if 
the  same  is  decided  to  be  necessary,  shall  fix  the 
route  over  which  it  shall  be  built,  prepare  the 
plans  for  its  construction  and  appropriate  arti- 
cles of  association  for  a  company  to  build  the 
same,  and  shall  fix  the  time  for  the  completion 
of  the  road.  Such  road  shall  not  be  built 
without  the  consent  of  the  local  authorities 
having  control  of  the  streets  over  which  it  is 
proposed  to  build  it  and  the  consent  of  the 
owners  of  one-half  in  value  of  the  abutting 
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property.  If  the  consent  of  such  owners  can- 
not be  obtained,  the  general  term  of  the  Su- 
preme Court  may,  upon  application,  appoint 
three  commissioners,  and  if  they,  after  a  due 
hearing  of  all  parties  concerned,  determine 
that  such  road  ought  to  be  built,  their  report, 
after  confirmation  by  the  court,  shall  be  taken 
in  lieu  of  the  consent  of  the  property  owners, 
as  provided  by  the  New  York  Constitution, 
art.  3,  §  18.  The  commissioners  appointed  by 
the  mayor  shall  also,  after  due  notice  to  all 
parties  concerned,  ascertain  and  determine  the 
aggregate  pecuniary  damages  arising  from  the 
diminution  in  value  of  the  abutting  property, 
and  no  corporation  shall  begin  the  construc- 
tion of  such  road  before  depositing  with  some 
trust  company  money  or  securities  equal  in 
value  to  such  aggregate  damages.  The  com- 
pany organized  for  the  construction  of  such 
road  may  acquire  and  hold  such  real  estate  as 
is  necessary  for  the  maintenance  and  opera- 
tion of  the  road;  and  for  the  purpose  of 
acquiring  title  to  the  same  may  present  to  the 
Supreme  Court  a  petition,  containing  certain 
averments  prescribed  by  the  act,  for  the 
appointment  of  five  commissioners  of  ap- 
praisal, who,  after  due  investigation,  shall  re- 
port to  the  court  the  value  of  the  property 
sought  to  be  acquired,  together  with  a  record 
of  their  proceedings.  Upon  the  coming  in  of 
said  report,  the  company  may,  after  notice  to 
all  parties,  move  for  its  confirmation  by  the 
court.  After  such  confirmation  and  the  pay- 
ment of  all  damages  and  costs,  the  company 
may  enter  upon  and  take  possession  of  the 
land. 

3.  The  New  York  Rapid-transit  Act  of  1891 
makes  some  material  changes  in  the  law.  It 
provides,  among  other  things,  that  in  cities 
of  more  than  one  million  inhabitants  the  com- 
missioners appointed  by  the  mayor  shall  be 
organized  as  a  permanent  board  of  rapid- 
transit  railroad  commissioners  in  and  for  the 
city  for  which  they  are  appointed ;  provides 
for  their  organization,  and  prescribes  their 
duties;  empowers  them,  upon  their  own  mo- 
tion, to  consider  and  determine  the  necessity 
of  building  new  rapid-transit  railways;  and 
provides  for  the  sale,  at  public  auction  and  for 
the  benefit  of  the  city,  of  the  privilege  and  fran- 
chise to  construct  and  operate  any  such  road. 

4.  Schaper  v.  Brooklyn,  etc..  Cable  R.  Co., 
124  N.  Y.  630,  35  N.  Y.  St.  Rep.  112;  People's 
Rapid  Transit  Co.  v.  Dash,  125  N.  Y.  93,  46 
Am.  &  Eng.  R.  Cas.  114. 

5.  New  York  Const.,  art.  3,  §  18,  adopted 
Nov.  3,  1874. 
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eral  rapid-transit  acts,  restricting  or  regulating  the  powers  previously  possessed 
by  such  companies,  or  waiving  a  forfeiture  of  their  franchises,  were  not  within 
the  constitutional  inhibition  against  special  legislation.1 

II.  Under  Rapid- transit  Acts— 1.  Constitutionality.  —  The  general  rapid- 
transit  act  of  the  state  of  New  York  was  vigorously  attacked  in  the  courts  on 
the  ground  that  it  delegated  legislative  powers  to  the  rapid-transit  commission, 
and  on  the  further  ground  that  it  was  not  a  general  law,  and  for  that  reason 
was  unconstitutional  ;  but  the  act  was  upheld  against  both  objections.2 

2.  Rapid-transit  Commission  —  Route  —  Consents. — The  commissioners  appointed 
by  the  county  supervisors  or  the  mayor,  as  the  case  may  be,  must  fix  the 
route  or  routes  of  the  proposed  railway  and  decide  upon  a  plan  for  the  con- 
struction thereof  before  the  owners  of  the  abutting  property  may  be  called 
upon  for  their  consent ;  and  such  consent  is  not  withheld,  within  the  meaning 
of  the  act,  unless  these  conditions  are  complied  with.3 

Time  of  Completion  of  Road.  —  The  act  provides  that  the  commissioners 
appointed  by  the  mayor  shall  fix  a  time  within  which  the  road  shall  be  com- 
pleted. And  where  the  commissioners  named  a  time,  to  begin  to  run  from 
the  date  of  obtaining  the  requisite  consent  of  the  property  owners  and  local 
authorities,  or,  in  case  of  a  failure  to  obtain  such  consent,  from  the  time  of  the 


1.  Matter  of  New  York  El.  R.  Co.,  70  N.  Y. 
327,  3  Abb.  N.  Cas.  (N.  Y.)  401,  affirming  7 
Kun  (N.  Y.)  239;  Matter  of  Gilbert  El.  R.  Co., 
70  N.  Y.  361,  3  Abb.  N.  Cas.  (N.  Y.)  434, 
affirming  9  Hun  (N.  Y.)  303. 

2.  Constitutionality  of  Rapid-transit  Acts.  — 
Matter  of  New  York  El.  R.  Co.,  70  N.  Y.  327, 
3  Abb.  N.  Cas.  (N.  Y.)40i;  Matter  of  Gilbert 
El.  R.  Co.,  70  N.  Y.  361,  3  Abb.  N.  Cas.  (N. 
Y.)  434.  In  the  former  of  these  cases,  Earl, 
J.,  after  enumerating  the  duties  of  the  com- 
missioners, said:  "The  act  rests  upon  the 
legislative  will,  and  in  no  way  depends  for  its 
vitality  upon  the  action  of  the  commissioners. 
Corporations  organized  under  the  act  derive 
their  franchises  from  the  legislature,  and  in 
no  proper  sense  from  the  commissioners.  The 
commissioners  perform  no  legislative  acts; 
they  enact  no  laws;  they  simply  perform 
administrative  acts  in  carrying  the  law  into 
effect  and  applying  it."  On  the  second  point, 
he  said:  "  It  may  be  conceded,  as  claimed  by 
the  learned  counsel  for  the  appellants,  that 
'  the  practical  effect  and  operation  of  this  law 
is  and  must  be  in  every  instance  local,  special, 
and  private.'  Such  is  the  practical  effect  and 
operation  of  all  the  general  laws  for  the  for- 
mation of  corporations,  except  such  as  are  in 
their  nature  public.  Their  object  is  the  for- 
mation of  private  and  local  corporations,  and 
the  command  of  the  constitution  is  that  such 
corporations  shall  be  formed  under  general 
laws.  Under  this  act  railway  corporations 
may  be  formed,  are  authorized  to  be  formed 
in  every  county,  town,  village,  and  city  in  the 
state,  and  fifty  householders  and  taxpayers 
may  anywhere,  at  any  time,  institute  proceed- 
ings for  the  formation  of  a  corporation  under 
the  act.  The  act  is  not  stripped  of  the 
general  character  thus  conferred  upon  it, 
by  the  circumstance  that  local  commis- 
sioners are  to  be  appointed  to  carry  it  into 
effect." 

3.  Duties  of  Commissioners  —  Consent  of  Abut- 
ters.—  In  Matter  of  New  York  Cable  R.  Co., 
109  N.  Y.  43,  the  court  said:  "  The  jurisdic- 
tion of  the  general  term  of  the  Supreme  Court 


to  appoint  commissioners  depends  for  its  ex- 
ercise upon  a  refusal  of  the  property  owners  to 
consent.  The  act  makes  especial  provision 
for  obtaining  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on  the 
routes  of  the  proposed  railway,  and  for  a 
public  notice  by  the  mayor's  commissioners, 
inviting  the  submission  of  plans  for  the  con- 
struction and  operation  of  such  railway,  and 
appointing  a  time  and  place  for  a  meeting  to 
decide  upon  such  plans.  The  original  plans 
decided  upon  by  the  commissioners  were 
adjudged  to  be  in  violation  of  the  statute,  and 
not  plans  at  all  within  its  plain  intent  and 
requirements.  Hence,  the  action  of  property 
owners  in  refusing  their  consent  thereto  can  in 
no  sense  form  any  basis  for  petitioner's  pres- 
ent application.  The  property  owners  and  the 
local  authorities,  when  applied  to  for  their  con- 
sent, must  have  offered  to  them,  as  a  neces- 
sary prerequisite  to  an  intelligent  judgment, 
plans  which  leave  no  essential  or  material 
portions  to  the  discretion  of  the  company's 
directors.  The  present  amended  articles  em- 
bodying new  plans  for  construction  of  peti- 
tioner's railways  have  not  been  submitted  for 
the  inspection  and  examination  of  the  property 
owners,  nor  has  their  consent  been  sought  for 
as  the  act  requires.  Consequently,  the  condi- 
tions for  an  exercise  of  power  by  the  Supreme 
Court  in  this  matter  do  not  exist."  See  also 
Matter  of  Suburban  Rapid  Transit  Co.,  38  Hun 
(N.  Y.)  553- 

In  In  re  Board  of  Rapid  Transit  R.  Com'rs, 
(Supreme  Ct.)  18  N.  Y.  Supp.  320,  it  was  held 
that  it  was  not  necessary  for  the  commissioners 
to  present  to  each  property  owner  the  maps, 
reports,  and  statements  adopted  by  them  be- 
fore asking  his  consent  to  the  adopted  plan, 
but  that  it  was  sufficient  if  public  notice  were 
given  of  the  adoption  of  the  plans  and  an 
opportunity  afforded  for  the  property  owners 
to  consult  them. 

Consent  of  the  property  owners  is  required 
only  after  the  route  is  laid  out  and  determined. 
Matter  of  Suburban  Rapid  Transit  Cc,  38 
Hun  (N.  Y.)  553- 
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confirmation  of  the  report  of  the  Supreme  Court  commissioners,  it  was  held  to 
be  a  substantial  compliance  with  the  requirements  of  the  act.1  This  time 
limit  includes  only  the  period  when  it  is  legally  possible  to  prosecute  the  work, 
and  not  time  during  which  legal  barriers  thereto  exist.* 

Plan  of  Construction.  —  The  commissioners  appointed  by  the  supervisors  of  the 
county  or  the  mayor  of  the  city  are  also  required  to  determine  the  plan  upon 
which  the  railroad  shall  be  constructed.  Hence,  under  the  acts,  they  must 
determine  whether  the  railroad  shall  be  an  underground  road,  an  elevated 
road,  or  a  surface  road ;  3  and  the  plans  must  also  disclose,  as  far  as  reasonably 
practicable,  to  what  extent  the  streets  are  to  be  encroached  upon,  and  the 
abutting  property  thereon  affected,  and  the  means  of  transportation  to  be 
used.4  But  it  is  not  necessary  that  the  plan  should  state  with  absolute  pre- 
cision the  extent  to  which  the  street  shall  be  encroached  upon,  or  the  exact 
locality  of  the  railroad  in  the  street.  It  is  sufficient  if  the  plan  is  a  general 
plan,  so  prepared  as  to  give  property  owners  notice  of  the  general  character  of 
the  encroachments  which  are  to  be  made  on  their  property,  and  revealing  the 
general  plan  of  construction  and  the  general  mode  of  operation  of  the  pro- 
posed railway.5 

3.  Consent  of  Property  Owners  and  Local  Authorities  —  Injunction.  —  Until  the 
consent  of  the  local  authorities  and  of  the  property  owners,  or  in  lieu  thereof 
the  determination  of  the  commissioners  appointed  by  the  Supreme  Court,  is 
obtained,  the  company  is  not  entitled  to  an  injunction  against  the  construc- 
tion of  another  road  in  the  street.6 


1.  Time  of  Completion  of  Road.  —  In  New  York 
Cable  Co.  v.  New  York,  104  N.  Y.  I,  the  time 
fixed  by  the  commissioners  for  the  completion 
of  the  railroad  began  to  run  at  the  date  of  ob- 
taining the  consents  required,  and  no  time 
was  limited  for  obtaining  such  consents.  It 
was  urged  that  the  commissioners  had  not 
complied  with  the  requirements  of  the  statute 
in  fixing  the  time  within  which  the  road  should 
be  completed,  but  the  court  held  otherwise, 
Rapallo,  J.,  saying:  "  I  have  with  some  hesi- 
tation come  to  the  conclusion  that  the  commis- 
sioners substantially  complied,  in  this  respect, 
with  the  Rapid-transit  Act;  that  it  is  reason- 
able to  consider  that  the  intent  of  the  act  was 
that  companies  formed  under  the  act  should  be 
limited  in  respect  only  to  time  during  which  it 
was  possible  for  them  to  prosecute  the  work, 
and  that  time  when  legal  barriers  existed  to 
their  so  doing  should  not  be  counted."  On 
this  point  all  the  judges  concurred.  See  also 
Matter  of  Kings  County  El.  R.  Co.,  105 
N.  Y.  97. 

A  failure  to  complete  the  work  within  the 
time  limited  will  not  work  a  forfeiture  until 
there  is  a  judgment  of  forfeiture.  Matter  of 
Kings  County  El.  R.  Co.,  105  N.  Y.  97. 

2.  New  York  Cable  Co.  v.  New  York,  104  N. 
Y.  r;  Matter  of  Kings  County  El.  R.  Co.,  105 
N.  Y.  97. 

3.  Plan  of  Construction.  —  New  York  Cable 
Co.  v.  New  York,  104  N.  Y.  32.  In  this  case 
the  plans  and  specifications  of  the  commission- 
ers laid  out  several  routes.  Of  these  the  prin- 
cipal were  to  be  surface  roads,  but  several 
others  were  to  be  surface  or  elevated  roads  at 
the  option  of  the  company.  The  number  of 
tracks  was  also  left  to  the  company,  as  well  as 
the  height  of  the  elevated  structure,  the  loca- 
tion of  the  columns,  and  the  general  plan  of 
the  structure.  The  power  to  erect  stations  and 
platforms  was  not  defined  or  limited.  Many 


other  defects  of  a  similar  nature  existed,  and 
it  was  held  that  the  commissioners  had  not 
complied  with  the  statute. 

4.  New  York  Cable  Co.  v.  New  York,  104  N. 
Y.  33.  The  sufficiency  of  plans  of  rapid-tran- 
sit commissioners  was  also  passed  upon  in 
Matter  of  Kings  County  El.  R.  Co.,  112  N.  Y. 
47,  and  the  plans  in  question  in  that  case  were 
sustained. 

5.  In  re  Board  of  Rapid-transit  R.  Com'rs, 
(Supreme  Ct.)  18  N.  Y.  Supp.  320. 

The  proposed  route  of  an  elevated  railroad 
in  the  city  of  Brooklyn  ran  through  a  street 
upon  which  was  a  steam  surface  railroad;  the 
plans  and  specifications  adopted  by  the  com- 
missioners appointed  by  the  mayor  contained 
a  condition  that  the  road  should  not  be  author- 
ized or  permitted  to  be  constructed  until  the 
company  had  entered  into  an  agreement  with 
the  surface  companies,  to  the  effect  that  the 
latter  after  the  completion  of  the  elevated  road 
would  cease  to  run  cars  by  steam  on  their 
roads,  and  that  in  case  the  agreement  should 
be  terminated  by  either  of  the  parties  thereto 
the  right  to  maintain  the  elevated  road  should 
be  terminated.  In  proceedings  for  the  appoint- 
ment of  commissioners  to  determine  whether 
the  road  should  be  constructed,  it  was  held 
that  the  presence  of  this  condition  did  not 
prevent  the  elevated  company  from  acquiring 
a  franchise  or  corporate  capacity;  that  it  was 
a  condition  subsequent,  not  one  precedent,  to 
the  acquisition  of  corporate  life;  that  when 
this  was  acquired  the  corporation  became  en- 
dowed not  with  an  absolute,  but  with  a  condi- 
tional, franchise.  Matter  of  Atlantic  Ave.  El. 
R.  Co.,  136  N.  Y.  292. 

6.  Consent  of  Local  Authorities  and  of  Owners  — 
Injunction.  —  New  York  Cable  R.  Co.  v.  Forty- 
Second  St.,  etc.,  R.  Co.,  13  Daly  (N.  Y.)  118. 

The  report  of  the  Supreme  Court  commis- 
sioners does  not  operate  as  the  consent  of  the 
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Nature  of  Right  Acquired.  —  When  the  consent  of  the  local  authorities  of  a  city 
is  duly  given,  the  right  to  use  the  designated  street  of  the  city  vests  irrevo- 
cably in  the  company,  and  a  subsequent  purchaser  from  the  city  of  abutting 
property  holds  subject  to  the  use  of  the  street  by  the  railroad  company.1 
The  consent  of  a  property  owner  to  the  construction  of  an  elevated  railroad 
in  front  of  his  premises  is,  if  it  be  unqualified  and  if  he  does  not  own  the  soil 
of  the  street  in  front  of  his  premises,  not  only  irrevocable  after  it  has  been 
acted  upon,  but  is  a  release  and  abandonment  of  any  easements  he  may  have 
in  the  street.  After  such  consent,  the  abutter  is  not  entitled  to  claim  dam- 
ages consequent  upon,  or  compensation  for,  the  erection  and  operation  of  the 
railroad.2 

Conditions.  —  The  local  authorities  of  a  city  have  no  right  to  attach  to  their 
consent  conditions  subsequent  relating  to  matters  over  which  the  legislature 
and  commissioners  have  entire  control,  and  no  attempt  to  do  so  will  operate 
to  annul  the  consent  once  given.3 

4.  Supreme  Court  Commissioners  —  Failure  to  Obtain  Consents.  —  After  the  adop- 
tion of  the  plans  by  the  rapid-transit  commissioners  and  a  failure  to  obtain 
the  consent  of  the  requisite  number  of  property  holders,  the  ma3'or's  commis- 
sioners may  make  application  to  the  appellate  division 4  of  the  Supreme 
Court  for  the  appointment  of  three  commissioners  to  determine  the  necessity 
for  the  road,5  and,  under  the  act  of  1875,  notice  of  the  application  need  not 
be  given  to  the  property  owner.6 

Powers  and  Duties  of  Commissioners.  —  It  is  the  duty  of  these  commissioners  to 
determine  whether  or  not  the  road  planned  by  the  mayor's  commissioners 
ought  to  be  built,  and  if  they  decide  in  the  affirmative  their  determination, 
when  confirmed  by  the  court,  shall  be  taken  in  lieu  of  the  consent  of  the  prop- 


property  owners  until  it  is  confirmed  by  the 
court.  Matter  of  Kings  County  El.  R.  Co.,  82 
N.  Y.  102,  2  Am.  &  Eng.  R.  Cas.  431. 

1.  Herzog  v.  New  York  El.  R.  Co.,  (Super. 
Ct.)  14  N.  Y.  Supp.  296. 

2.  White  v.  Manhattan  R.  Co.,  139  N.  Y.  19, 
reversing  (Supreme  Ct.)  18  N.  Y.  Supp.  396. 
But  in  this  case  it  was  held  that  if  the  abutting 
property  is  owned  by  tenants  in  common  who 
are  also  partners  in  business  and  use  the  prop- 
erty for  partnership  purposes,  one  of  the  part- 
ners has  no  implied  authority  to  bind  the  firm 
and  his  co-tenants  by  executing  the  consent  in 
the  firm  name. 

3.  Conditions  Subsequent  —  Consent  of  Authori- 
ties.—  In  Matter  of  Kings  County  El.  R.  Co., 
105  N.  Y.  97,  it  appeared  that  the  common 
council  of  Brooklyn,  in  giving  its  consent  to 
the  building  of  a  road,  imposed,  among 
others,  conditions  that  the  city  assessors  might 
arbitrate  all  damages  caused  to  property  own- 
ers by  the  construction  of  the  road,  and  that 
the  time  within  which  different  portions  of  the 
road  should  be  constructed  should  be  different 
from  that  prescribed  by  the  commissioners. 
It  was  held  that  these  conditions  were  un- 
reasonable and  unlawful.  The  court  said: 
"  They  relate  to  matters  over  which  the  legis- 
lature and  the  commissioners  have  entire 
control.  The  statute  determines  how  the  dam- 
ages of  the  landowner  shall  be  ascertained,  and 
confers  upon  the  commissioners  sole  power 
and  jurisdiction  to  determine  when  the  vari- 
ous portions  of  the  road  shall  be  completed. 
Their  action  is  as  the  action  of  the  legislature 
and  can  neither  be  superseded  nor  in  any  way 
affected  by  that  of  any  other  body.  *  *  * 
Again,  it  may  be  observed  of  these  conditions 


imposed  by  the  local  authorities,  or  accom- 
panying their  consent,  as  was  said  of  the  other 
and  much  more  obvious  terms,  that  they  are 
in  no  sense  conditions  precedent,  to  be  per- 
formed before  the  consent  takes  effect  and  so 
become  a  component  part  of  the  scheme,  but 
are  conditions  subsequent,  the  nonperform- 
ance of  which  in  the  future  shall,  in  the  lan- 
guage of  the  resolution,  '  render  the  consent 
void.'  The  power  to  recall  a  consent  is  not 
given  by  the  Act  of  1875,  neither  can  it,  by 
the  operation  of  any  cause  set  on  foot  by  the 
local  authorities,  when  once  given,  be  an- 
nulled." 

4.  N.  Y.  Const.,  art.  3,  §  18. 
The  Jurisdiction  of  the  General  Term  continued 

until  January  I,  1896,  when  it  passed  to  the 
appellate  division.  Matter  of  Rapid  Transit 
R.  Com'rs,  147  N.  Y.  260. 

5.  Commission  to  Determine  Necessity  of  Road. 
—  In  Matter  of  Kings  County  El.  R.  Co.,  iS 
Hun  (N.  Y.)  378,  reversed  on  other  grounds,  78 
N.  Y.  383,  it  was  held  that  under  the  Rapid-tran- 
sit Act  of  1875  the  application  might  also  have 
been  made  by  the  company.  See  Laws  1891, 
c.  4,  §  5,  which  provides  that  the  board  of 
rapid-transit  commissioners  may  make  the  ap- 
plication in  its  own  name;  and  in  view  of  the 
fact  that  section  7  of  that  act  provides  for  a 
sale  of  the  franchise  after  obtaining  the  neces- 
sary consents,  it  would  seem  that  no  company 
can  acquire  any  interest  in  the  enterprise  in 
cities  where  the  act  is  in  force,  until  after  the 
confirmation  of  the  report  by  the  court. 

6.  Notice  of  Application.  —  Matter  of  New 
York  El.  R.  Co.,  7  Hun  (N.  Y.)  241,  affirvn-.i 
70  N.  Y.  327.  But  Laws  1891,  c.  4,  §  5  (appli- 
cable to  cities  of  more  than  one  million  inhab- 
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erty  owners;  1  they  shall  give  public  notice  of  the  time  and  place  of  their  first 
meeting,2  and  they  shall  give  a  full  and  fair  hearing  to  all  parties  concerned, 
but  the  manner  of  conducting  said  hearing  is  largely  discretionary.3  These 
commissioners  have  no  power  to  review  the  proceedings  of  the  mayor's  com- 
missioners, but  of  several  routes  proposed  by  the  latter  they  may  select  some 
and  reject  others;  and  if,  with  the  consent  of  the  company,  they  confine  the 
construction  of  the  road  to  one  of  several  methods  proposed  by  the  mayor's 
commissioners,  the  property  owners  have  no  right  to  object.4  After  a  due 
hearing  they  shall  report  their  determination,  together  with  the  record  of  the 
proceedings  and  evidence,  to  the  appellate  division  5  of  the  Supreme  Court  for 
confirmation.  The  court  will  examine  the  whole  proceeding  and  pass  upon 
the  sufficiency  of  the  facts  to  warrant  the  determination.  It  is  within  the 
discretion  of  the  court  to  confirm  or  set  aside  the  report,  and  the  Court  of 
Appeals  will  not  review  the  decision.6  This  is  a  distinct  judicial  proceeding 
which  is  not  subject  to  collateral  attack  in  any  subsequent  proceeding.7 

5.  Right  to  Acquire  Real  Estate.  —  Elevated  railroad  companies  have  the 
right  to  acquire  such  real  estate  as  is  necessary  for  the  maintenance  and  opera- 
tion of  their  roads,  and,  when  unable  to  agree  with  the  owners  as  to  the  value 
of  such  land,  may  obtain  it  by  condemnation  proceedings,  as  provided  by 
statute.8 


itants),  provide  for  two  weeks'  notice  of  such 
application  by  publication  in  the  daily  news- 
papers of  the  city. 

1.  Art.  3,  §  18,  Const,  of  New  York;  Laws 
1875,  c.  606,  §  4,  as  amended  by  Laws  1881,  c. 
485,  §  1;  Laws  1891,  c.  4,  §  5. 

2.  Notice  of  Meeting.  —  In  Matter  of  New 
York  El.  R.  Co.,  7  Hun  (N.  Y.)  242,  affirmed 
70  N.  Y.  327,  it  was  held  that  a  notice  by  pub- 
lication in  seven  daily  newspapers,  given 
eleven  days  before  the  meeting  and  posted  in 
one  hundred  and  fourteen  conspicuous  places 
along  the  line  of  the  proposed  road,  was  suffi- 
cient. Section  5,  c.  4,  Laws  1891,  provides 
that  the  commissioners  shall,  within  ten  days 
after  their  appointment,  cause  public  notice  of 
the  time  of  their  first  meeting  to  be  given  in  a 
manner  directed  by  the  general  term  of  the 
Supreme  Court,  and  that  they  may  adjourn 
from  time  to  time  until  all  their  business  is 
transacted. 

3.  The  Hearing.  —  Matter  of  New  York  El. 
R.  Co.,  7  Hun  (N.  Y.)  242,  affirmed  70  N.  Y. 
327,  3  Abb.  N.  Cas.  (N.  Y.)  401.  In  this  case 
it  was  held  that  it  was  not  necessary  that  the 
witnesses  appear  before  the  commissioners  for 
cross-examination,  but  that  the  proofs  might 
be  furnished  by  affidavit. 

The  Supreme  Court  commissioners  are  not 
bound  to  act  solely  on  the  evidence  produced 
before  them,  but  have  a  right  to  examine  the 
matter  independently,  to  view  the  situation, 
and  exercise  their  own  judgment.  Matter  of 
Rapid  Transit  R.  Com'rs,  65  Hun  (N.  Y.)  63. 

4.  Matter  of  New  York  El.  R.  Co.,  70  N.  Y. 
327,  3  Abb.  N.  Cas.  (N.  Y.)  401,  affirming  7 
Hun  (N.  Y.)  239. 

5.  See  N.  Y.  Const.,  art.  3,  §  18. 

6.  Review  of  Commissioners'  Finding.  —  In 
Matter  of  Kings  County  El.  R.  Co.,  18  Hun 
(N.  Y.)  378,  it  was  held  that  the  determination 
of  the  two  sets  of  commissioners  was  conclu- 
sive upon  the  court  as  to  the  necessity  of  con- 
structing the  road  upon  the  route  selected,  and 
that  the  court  was  confined  to  an  inquiry  as  to„ 
whether  the  proceedings  were  regular  and  fair 
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and  whether  the  determination  was  reasonable 
and  just.  The  case  was  reversed  on  other 
grounds  in  78  N.  Y.  383,  and  came  again  be- 
fore the  general  term  of  the  Supreme  Court, 
20  Hun  (N.  Y.)  217,  where  it  was  held  that  it 
was  the  duty  of  the  court  to  pass  upon  the 
whole  case  upon  its  merits  and  to  confirm  the 
report,  if  the  scheme  could  be  accomplished 
with  equity  and  fairness,  and  to  refuse  to  con- 
firm it  if  this  could  not  be  done.  The  report 
was  not  confirmed,  and  the  company  appealed 
frcm  the  order.  The  appeal  was  dismissed,  82 
N.  Y.  95,  on  the  ground  that  the  order  was  not 
appealable,  but  the  court  took  occasion  to  say 
(page  102):  "  We  are  convinced  that  in  view 
of  the  evil  to  be  guarded  against,  and  for  the 
effectual  protection  of  private  rights  so  threat- 
ened as  to  need  a  specific  constitutional  provi- 
sion for  their  safeguard,  it  was  meant  that  the 
general  term,  in  harmony  with  the  analogies 
we  have  produced,  should  have  the  power  and 
duty  to  review  the  whole  case  and  to  pass 
upon  the  sufficiency  of  the  facts  and  circum- 
stances to  warrant  the  determination  of  the 
commissioners  that  there  ought  to  be  a  street 
railroad  in  any  municipality  when  there  was 
not  in  favor  of  it  one-half  of  the  property  own- 
ers to  be  affected."  See  also  Matter  of  Atlan- 
tic Ave.  R.  Co.,  58  Hun  (N.  Y.)  609,  12  N.  Y. 
Supp.  228. 

7.  Matter  of  Union  El.  R.  Co.,  112  N.  Y.  61. 

8.  Right  to  Acquire  Real  Estate.  —  A'ew  York 
Laws  1875,  c-  6°°-  §  r7-  provide  for  the  ap- 
pointment of  five  commissioners  of  appraisal 
upon  the  petition  of  the  company  to  the  Su- 
preme Court.  Said  commissioners  shall  pro- 
ceed to  determine  the  value  of  the  land  sought 
to  be  condemned,  in  the  manner  provided  in 
section  20  of  said  act.  Section  21  provides 
for  the  confirmation  of  the  report  of  the  com- 
missioners by  the  court,  and  section  22  pro- 
vides for  an  appeal  from  the  order  confirming 
or  refusing  to  confirm  said  report. 

Laws  1891,  c.  4,  S  23,  provide:  "  Every 
such  corporation  shall  have  the  right  to  ac- 
quire and  hold  such  real  estate  or  easement  or 
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6.  Location  and  Construction.  —  If  the  location  of  the  main  line  be  invalid 
for  want  of  compliance  with  the  law,  the  location  of  branch  lines  will  also  be 
invalid.1  And  a  company  which  is  authorized  to  construct  a  main  line  and 
branches  may  not  abandon  the  main  line  and  construct  the  branches.2  If  a 
company  is  given  a  choice  of  routes,  an  election  of  a  certain  route  is  binding 
and  puts  an  end  to  its  power  to  change  the  route.3 

Projection  of  Stations  or  Stairways  —  Injunction.  —  An  elevated  railway  company 
has  no  right  to  project  its  stations  or  stairways  into  any  streets  except  those 
over  which  it  is  authorized  to  lay  its  tracks,  and  an  injunction  may  be  had  to 
restrain  the  company  from  extending  its  structures  beyond  the  prescribed 
lines,  even  in  the  slightest  degree.4  And  if  the  structure  is  not  built  in  the 
manner  and  of  the  material  provided  by  law,  it  may  be  abated  as  a  public 
nuisance.5  But  a  court  of  equity  will  not,  as  a  rule,  interfere  in  details  of  the 
location  and  construction  unless  a  plain  case  of  irreparable  injury  can  be 
established. 6 

m.  Recovery  of  Damages  by  Owners  of  Abutting  Property  —  1.  Right 
to  Recover.  —  The  principal  question  to  which  the  construction  and  operation 
of  elevated  railroads  have  given  rise  refers  to  the  right  of  owners  of  property 
abutting  on  the  streets  occupied  by  such  railroads  to  recover  damages  for 
injuries  to  their  property  resulting  from  the  maintenance  and  operation  of  the 
road.  When  the  question  first  came  up  in  the  trial  court  it  was  held,  in  sup- 
posed conformity  with  the  previous  decisions  in  the  state,  that  the  landowner 
had  no  right  of  recovery.  The  Court  of  Appeals,  however,  took  a  different 
view,  and  has  constantly  held  in  all  the  cases  which  have  arisen  that  abutting 
property  owners,  even  though  they  do  not  own  the  fee  in  the  street,  have  a 
right  to  recover  from  a  railroad  company  damages  for  the  infringement  of 
their  easements  in  the  street  of  light,  air,  and  access.  The  cases  are  reviewed 
at  length  in  the  note.T 

other  interest  therein  or  rights  appertaining 
theieto  as  may  be  necessary  to  enable  it  to 
construct,  maintain,  and  operate  the  said  rail- 
way or  railways,  and  such  as  may  be  neces- 
sary for  stations,  depots,  engine  house,  car 
houses,  machine  shops,  and  other  appurte- 
nances specified  in  the  articles  of  association; 
and  in  case  any  such  corporation  cannot  agree 
with  the  owner  or  owners  of  such  property,  it 
shall  have  the  right  to  acquire  title  to  the 
same  in  pursuance  of  the  terms  of  and  in  the 
manner  prescribed  in  title  one  of  chapter 
twenty-three  of  the  Code  of  Civil  Procedure, 
known  as  the  Condemnation  Law."  See  also 
infra,  this  title.  Eminent-domain  Proceedings. 

1.  When  Location  of  Main  Line  Invalid.  — 
Matter  of  Metropolitan  Transit  Co.,  in  N.  Y. 
588,  affirming  48  Hun  (N.  Y.)  620,  I  N.  Y. 
Supp.  114. 

2.  Abandonment  of  Main  Line.  —  Goelet  v. 
Metropolitan  Transit  Co.,  48  Hun  (N.  Y.)  520. 

3.  Election  as  to  Routes.  —  Negus  v.  Brook- 
lyn, 10  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  180. 

4.  Injunction  to  Remove  Projections.  —  Adler 
v.  Metropolitan  El.  R.  Co.,  28  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  198;  Mattlage  v.  New  York 
El.  R.  Co.,  14  Daly  (N.  Y.)  1;  In  re  Metropoli- 
tan El.  R.  Co.,  (Supreme  Ct.)  12  N.Y.  Supp.  506. 

In  Adler  v.  Metropolitan  El.  R.  Co.,  28  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  198,  the  court 
awarded  an  injunction  requiring  the  defend- 
ant company  to  remove  a  station  projecting 
two  feet  into  a  side  street,  saying  that  the  doc- 
trine de  minimus  non  curat  lex  did  not  apply  to 
acts  of  wrongful  trespassers. 

But  a  private  citizen  may  not  maintain  an 
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action  to  abate  such  a  nuisance  unless  he  is 
specially  injured  thereby.  Adler  v.  Metropoli- 
tan El.  R.  Co.,  138  N.  Y.  173. 

5.  Nuisance. —  Porth  v.  Manhattan  R.  Co., 
134  N.  Y.  615,  affirming  58  N.  Y.  Super.  Ct. 
366. 

6.  In  Schmitz  v.  Union  El.  R.  Co.,  50  Hun 
(N.  Y.)  407,  it  appeared  that  the  elevated 
road,  if  constructed  as  proposed,  would,  in 
passing  from  one  street  to  another,  make  a 
considerable  curve  at  one  corner,  crossing  the 
sidewalk  in  front  of  the  plaintiff's  property, 
and  within  a  few  feet  of  his  store  building, 
and  cutting  off  part  of  a  house  on  the  other 
corner.  By  cutting  deeper  into  this  house,  the 
sidewalk  could  be  saved.  It  was  held  that 
equity  would  not  interfere,  the  radius  of  the 
curve  being  the  same  in  either  case;  also  that 
the  fact  that  the  house  was  owned  by  the  com- 
pany constructing  the  road  was  immaterial. 
See  also  Adler  v.  Metropolitan  El.  R.  Co.,  138 
N.  Y.  173. 

7.  The  Story  Case.  —  The  first  case  arising 
in  the  Court  of  Appeals  was  that  of  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  122,  7  Am.  & 
Eng.  R.  Cas.  596,  43  Am.  Rep.  146,  11  Abb. 
N.  Cas.  (N.  Y.)  236,  reversing  3  Abb.  N.  Cas. 
(N.  Y.)  478.  ,  The  plaintiff,  Story,  held  a  lot  on 
Front  street,  ultimately  by  virtue  of  a  grant 
from  the  city.  The  deed  contained  a  covenant 
that  the  streets  should  "  forever  thereafter 
continue  and  be  for  the  free  and  common  pass- 
age of,  and  as  public  streets  and  ways  for,  the 
inhabitants  of  the  said  city  and  all  others  pass- 
ing and  returning  through  or  by  the  same,  in 
such  manner  as  the  other  streets  of  the  same 
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2.  Form  of  Action  —  Permanent  or  Temporary  Damages  —  a.  In  General.  — 
In  regulating  the  method  of  recovery  by  property  owners  for  damages  result- 
ing from  the  maintenance  and  operation  of  elevated  roads,  the  procedure 


city  now  are  or  lawfully  ought  to  be."  The 
trial  court  found,  as  a  matter  of  fact,  that  the 
•structure  would  to  some  extent  obscure  the 
light  of  the  abutting  premises;  that  the  pass- 
ing trains  would  also  do  this,  and  give  to  the 
light  a  flickering  character  objectionable  for 
business  purposes,  and  to  some  extent  impair 
the  general  usefulness  of  the  plaintiff's  prem- 
ises; that  "  the  line  of  columns  abridges  the 
sidewalk,  and  correspondingly  interferes  with 
the  street  as  a  thoroughfare  where  such  col- 
umns are  located  thereon;  "  and  that  "  the 
fronts  of  the  abutting  buildings  would  be  ex- 
posed to  observation  from  passengers  in  the 
passing  trains,  and  the  privacy  of  those  in  the 
second  or  upper  stories  of  the  premises  in- 
vaded." It  also  found  that  these  things 
would  be  of  a  constant  and  continuous  charac- 
ter, tending  to  occasion  incidental  damages  to 
the  plaintiff's  premises  and  to  depreciate  its 
value.  The  railroad  company  made  defense 
upon  the  ground  that  its  acts  were  authorized 
toy  the  legislature,  and  therefore  that  whatever 
injuries  were  occasioned  to  property  were 
damnum  absque  injuria.  The  cases  of  People 
v.  Kerr,  27  N.  Y.  188,  and  Kellinger  v.  Forty- 
second  St.,  etc.,  R.  Co.,  50  N.  Y.  206,  and 
others  were  relied  upon.  These  cases  held 
that  the  construction  of  a  horse  railroad  along 
a  street  would  afford  no  ground  for  the  recov- 
ery of  damages.  The  Court  of  Appeals,  how- 
ever, held  that  the  plaintiff  had  a  right  to 
recover.  The  dedication  of  the  street  by  the 
municipality,  the  covenant  in  the  deed  refer- 
ring to  the  construction  of  a  street  and  its 
maintenance,  secured  to  the  plaintiff  the  right 
and  privilege  to  have  it  forever  kept  open 
as  such.  The  value  of  the  lot  was  enhanced 
by  such  dedication,  and  it  must  be  presumed 
that  the  grantee  paid  and  the  grantor  received 
an  enlarged  price  by  reason  of  this  added 
value.  It  was  not  necessary  that  there  should 
lie  any  special  or  express  grant;  the  dedica- 
tion, the  sale  made  with  reference  to  it,  and 
the  consideration  paid,  were  in  themselves 
sufficient.  The  owner  of  the  lot,  then,  ac- 
quired an  easement  in  the  street,  although  the 
fee  remained  in  the  city.  The  extent  of  this 
■easement  was  to  have  the  street  kept  open  so 
that  from  it  an  access  might  be  had  to  the  lot, 
and  light  and  air  furnished  across  the  open 
way.  So  that  it  having  been  established  as  a 
fact  that  the  elevated  structure  would  interfere 
with  this  arrangement,  the  plaintiff  had  a  right 
to  recover  damages  to  the  extent  of  the  injury 
suffered  by  him.  The  court,  per  Danforth,  J., 
delivered  an  elaborate  opinion,  reviewing 
•exhaustively  the  authorities  on  the  subject. 
Tracy,  J.,  delivered  a  concurring  opinion,  in 
the  course  of  which  he  said,  after  stating  the 
facts  as  to  the  character  of  the  elevated  struc- 
ture: "  Can  the  street  be  lawfully  appropri- 
ated to  such  a  structure  without  making  com- 
pensation to  the  plaintiff  for  his  easement 
therein?  This  is  a  question  of  power.  If  the 
legislature  has  power  to  authorize  such  a 
structure,  without  compensation,  its  exercise 
cannot  be  regulated  by  the  courts.    If  one 


road  may  be  authorized  to  be  constructed  upon 
two  series  of  iron  columns  placed  in  the  street, 
another  may  be  authorized  to  be  supported 
upon  brick  columns,  or  upon  brick  arches 
spanning  the  street.  If  a  superstructure  may 
be  authorized  which  spans  the  entire  carriage- 
way at  fifteen  feet  above  the  bed  of  the  street, 
one  may  be  authorized  which  spans  the  entire 
street,  from  building  to  building,  thus  exclud- 
ing light  and  air  from  the  street  and  from  the 
property  abutting  thereon.  Thus  an  open 
street  would  be  converted  into  a  covered  way, 
and  so  filled  with  columns  or  other  permanent 
structures  as  to  be  practically  impassable  for 
vehicles.  The  city  undertook  and  agreed  with 
the  plaintiff's  grantors  that  Front  street,  when 
constructed  by  them,  should  forever  thereafter 
continue  and  be  kept  as  a  public  street,  in  like 
manner  as  other  streets  of  the  same  city  now 
are  or  lawfully  ought  to  be.  This  fixes  with 
definiteness  and  precision  the  character  of  the 
street  which  the  parties  to  the  contract  intended 
to  secure."  The  decision  was  not  unanimous, 
Earl,  Miller,  and  Finch,  JJ.,  dissenting,  the 
first  in  a  lengthy  opinion.  But  the  case  must 
stand  as  authority,  it  having  been  cited  and 
approved  and  its  decision  adhered  to  in  many 
suDsequent  cases.  The  majority  of  the  court 
expressed  the  opinion  that  the  grants  from  the 
city  to  Story's  grantors  conveyed  the  fee  to  the 
middle  of  the  street,  the  city  merely  reserving 
an  easement  —  i.  e.,  the  right  of  the  public  to 
use  the  land  as  a  street.  But  the  decision  did 
not  rest  upon  this  point,  as  the  court  look  the 
view  that  Story  had  a  right  to  recover  dam- 
ages, even  though  the  fee  of  the  street  was  in 
the  city.  See  also  Mattlage  v.  New  York  El. 
R.  Co.,  (Supreme  Ct.)  11  N.  Y.  Supp.  482; 
Taylor  v.  Metropolitan  El.  R.  Co.,  50  N.  Y. 
Super.  Ct.  311. 

The  Lahr  Case.  —  The  next  important  case 
which  arose  was  that  of  Lahr  v.  Metropolitan 
El.  R.  Co.,  104  N.  Y.  269.  The  only  difference 
between  this  and  the  Story  case  was  that  the 
street  upon  which  Lahr's  lot  abutted  was 
opened  under  the  statute  of  1813,  which  per- 
mitted the  taking  by  the  city  of  lands  for 
streets,  and  the  assessing  of  the  cost  of  im- 
provements upon  the  property  benefited;  there 
were  no  express  covenants  such  as  existed  in 
the  Story  case.  The  court  held,  however,  that 
the  statute  (of  1813),  taken  in  connection  with 
the  trust  declared  therein,  was  equivalent  to  a 
contract  or  covenant  by  the  city  with  the  adja- 
cent lot  owners  that  the  streets  opened  under 
the  statute  should  forever  remain  open  and 
public  streets,  and  that  the  necessary  conse- 
quence was  that  they  could  not  be  appropriated 
to  other  than  street  uses  to  the  injury  of  abut- 
ting owners  except  when  due  compensation 
was  made.  The  court  reviewed  the  decision 
in  the  Story  case,  and  held  that  although  it 
was  pronounced  by  a  divided  court,  it  must  be 
considered  as  decisive  upon  all  points  involved 
therein,  not  only  upon  those  which  it  expressly 
decided,  but  also  upon  such  as  logically  come 
within  the  principles  there  determined.  The 
court  then  went  on  to  detail  the  questions 
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recognized  by  the  New  York  courts  has 
tion.  The  damages  may  be  determinec 
tuted  by  the  railroad  company,  or  by 

determined  by  that  case.  It  was  held  that  it 
was  not  essential  to  the  acquisition  of  an 
abutter's  right  in  the  street  that  the  land  in  the 
street  should  have  been  originally  taken  from 
him,  as  in  any  event  he  is  a  party  to  proceed- 
ings to  appropriate  the  land  for  the  same,  and 
liable  to  be  assessed  for  its  benefits,  and  there- 
fore entitled  to  enjoy  them.  See  Stevens  v. 
New  York  El.  R.  Co.,  57  N.  Y.  Super.  Ct.  416. 

Kane  v.  Elevated  R.  Co.  —  In  two  other  cases, 
Kane  v.  New  York  El.  R.  Co.,  125  N.  Y.  186, 
46  Am.  &  Eng.  R.  Cas.  137,  and  Abendroth 
v.  Manhattan  R.  Co.,  122  N.  Y.  I,  19  Am.  St. 
Rep.  461,  46  Am.  &  Eng.  R.  Cas.  128,  still  an- 
other phase  of  the  general  question  was  pre- 
sented. Pearl  street,  on  which  the  plaintiffs' 
lots  were  situated,  was  opened  prior  to  1664,  and 
passed  under  the  control  of  Great  Britain  upon 
the  capitulation  in  1664.  There  was  no  evi- 
dence of  the  circumstances  attending  the  open- 
ing of  this  street,  or  whether  the  land  in  the 
street  at  the  time  it  was  laid  out  was  public  or 
private  property.  The  railroad  company  con- 
tended that  under  this  state  of  facts  the  civil 
law,  which  was  the  law  of  Holland,  should 
govern;  that  under  such  law  the  sovereign 
was  vested  with  the  absolute  title  to  the  soil  of 
all  streets  and  highways,  and  that  no  private 
rights  or  easements  existed  therein;  so  that  an 
owner  of  land  adjacent  to  a  street  acquired  no 
rights  by  reason  of  his  adjacency,  or  from  the 
fact  that  he  had  built  upon  the  street,  in  reliance 
upon  its  continued  existence  as  a  street;  but 
that  it  was  competent  fot  the  sovereign  to 
close  the  street,  or  to  convert  it  at  any  time  to 
any  different  public  use,  without  making  com- 
pensation. The  court  held  that,  assuming  the 
powers  of  the  sovereign  under  the  civil  law  to 
be  as  broad  as  the  railroad  contended,  and 
that  the  English  crown  succeeded  to  the  same 
powers  as  to  the  streets  of  New  York  city  open 
prior  to  1664,  as  existed  in  the  sovereignty 
under  the  civil  law,  it  still  remained  to  be  con- 
sidered whether  these  powers  had  since  been 
modified  by  grant,  covenant,  legislation,  or 
otherwise,  so  as  to  vest  in  abutting  owners  an 
easement  in  the  street.  The  court  then  pro- 
ceeded to  examine  the  Dongan  charter,  granted 
by  the  colonial  government  to  the  mayor  and 
commonalty  of  New  York  city  in  1686,  which 
vested  in  the  city  of  New  York  title  to  all  its 
streets,  and  contained  an  express  legislative 
declaration  of  a  trust  in  respect  to  all  such 
streets,  upon  the  faith  of  which  owners  of 
abutting  property  are  presumed  to  have  acted. 
The  legislature  therefore  could  not  abrogate 
this  trust  without  making  compensation  for 
the  injuries  sustained  by  abutting  owners. 
See  also  Mortimer  v.  New  York  El.  R.  Co., 
57  N.  Y.  Super.  Ct.  244. 

The  Kane  case  also  held  that  the  right  of 
the  abutting  owner  to  compensation  is  not 
affected  by  the  fact  that  the  title  to  the  street 
is  nominally  in  individual  owners  of  lots  on 
the  opposite  side  of  the  street,  where  it  appears 
that  he  has  acquired  a  prescriptive  right 
against  such  individual  owners,  and  it  does 
not  appear  that  the  railroad  company  claims 


no  exact  counterpart  in  other  jurisdic- 
1  in  eminent-domain  proceedings  insti- 
a  common-law  action,  or  by  an  action 

under  them.  The  cases  of  Story  v.  New  York 
El.  R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  R. 
Cas.  596,  43  Am.  Rep.  146,  and  Lahr  v.  Metro- 
politan El.  R.  Co.,  104  N.  Y.  268,  were  both 
examined  and  approved. 

Other  Cases. —  The  principles  laid  down  in 
these  four  leading  cases  have  been  adopted 
and  followed  in  all  other  cases  arising  on  the 
same  questions.  See  Drucker  v.  Manhattan 
R.  Co.,  106  N.  Y.  157,  60  Am.  Rep.  437,  30 
Am.  &  Eng.  R.  Cas.  418;  McGean  v.  Manhat- 
tan R.  Co.,  117  N.  Y.  219;  Newman  v.  Metro- 
politan El.  R.  Co.,  118  N.  Y.  618,  43  Am.  & 
Eng.  R.  Cas.  412;  Tallman  v.  Metropolitan 
El.  R.  Co.,  121  N.  Y.  119,  43  Am.  &  Eng.  R. 
Cas.  409;  Williams  v.  Brooklyn  El.  R.  Co.,  126 
N.  Y.  96,  46  Am.  &  Eng.  R.  Cas.  149;  Caro  v. 
Metropolitan  El.  R.  Co.,  46  N.  Y.  Super.  Ct. 
138;  Matter  of  Brooklyn  Rapid  Transit  Co., 
62  How.  Pr.  (N.  Y.  Supreme  Ct.)  404;  Sixth 
Ave.  R.  Co.  v.  Gilbert  El.  R.  Co.,  43  N.  Y. 
Super.  Ct.  292.  See  also  the  cases  cited 
throughout  this  section,  and  Fulton  v.  Short 
Route  R.  Transfer  Co.,  85  Ky.  640,  7  Am.  St. 
Rep.  619. 

The  Act  of  the  legislature  of  March  16,  1790, 
by  which  the  Battery  was  dedicated  to  public 
uses,  and  the  sale  or  appropriation  thereof  to 
or  for  any  private  use  thereafter  prohibited, 
does  not  create  a  contract  under  which  an  ad- 
joining owner  may  maintain  an  action  to 
prevent  the  appropriation  of  any  part  of 
the  Battery  for  elevated  railway  purposes. 
Spader  v.  New  York  El.  R.  Co.,  3  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  467.  Compare  Patten 
v.  New  York  El.  R.  Co.,  3  Abb.  N.  Cas.  (N.  Y. 
C.  PL)  306. 

In  American  Primitive  Methodist  Soc.  v. 
Brooklyn  El.  R.  Co.,  46  Hun  (N.  Y.)  530,  the 
railroad  company  made  defense  that  as  the 
avenue  had  been  opened  under  chapter  132  of 
the  Act  of  1835,  which  provides  that,  the 
streets  opened  thereunder  shall  be  converted 
to  the  use  of  the  public  in  a  manner  now 
designated  and  settled  by  law,  and  "  in  such 
other  manner  as  the  legislature  may  hereafter 
deem  proper  to  enact,"  it  must  be  assumed 
that  the  abutting  owners  received  under  the 
proceeding  instituted  for  the  opening  of  the 
street  full  compensation  for  any  use  which  the 
legislature  might  deem  proper  to  enact.  But 
the  court  held  that  this  claim  could  not  be 
sustained,  as  the  words  of  the  statute  did  not 
extinguish  all  private  rights  in  the  street;  that 
if  such  general  words  operated  at  all  to  extend 
the  scope  of  the  uses  to  which  the  land  thereby 
taken  could  be  subjected,  their  only  effect 
would  be  to  authorize  such  other  uses  of  the 
street  as  might  be  of  the  same  general  nature 
as  the  uses  "  then  settled  and  designated  by 
law,"  of  which  the  operation  of  an  elevated 
road  was  not  one. 

Where  there  is  no  evidence  to  show  how  the 
street  in  which  the  plaintiff's  premises,  in- 
jured by  the  operation  of  an  elevated  railway, 
was  opened,  it  will  be  presumed  that  adjoin- 
ing proprietors  own  the  fee  of  the  street.  Stew- 
art v.  Metropolitan  El.  R.  Co.,  56  N.  Y.  Super. 
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for  an  injunction.  The  last  method  is  that  generally  adopted,  for  reasons 
stated  below.1 

b.  Eminent-domain  Proceedings.  —  These  proceedings  are  instituted 
by  the  railroad  company  to  acquire  the  right  to  occupy  the  streets  and  to 
interfere  with  the  easements  of  abutting  lot  owners,  so  far  as  may  be  necessary 
for  the  proper  construction  and  operation  of  the  railroad.  The  easements  are 
taken,  within  the  meaning  of  the  constitution,  and  the  measure  of  damages  is 
compensation  to  the  owner  for  the  value  of  his  easements  at  the  time  of  the 
proceeding.  The  taking  being  lawful,  consequential  damages  which  do  not 
constitute  a  "taking  "  of  property  are  not  to  be  considered.  In  this  connec- 
tion the  well-settled  principles  of  the  law  of  eminent  domain  prevail.  The 
damages  are  in  the  nature  of  prospective  damages  only.2 

Damages  Assessed  as  at  Time  of  Appropriation.  —  While  there  is  some  conflict  of 


Ct.  377.  See  also  Wager  v.  Troy  Union  R. 
Co.,  25  N.  Y.  529.  And  in  an  injunction  pro- 
ceeding against  the  railroad  company,  the 
burden  of  overthrowing  the  presumption  is  on 
the  defendant.  Hochhalter  v.  Manhattan  R. 
Co.,  (Supreme  Ct.)  31  N.  Y.  St.  Rep.  112. 

An  abutting  property  owner  who,  for  a  valu- 
able consideration,  consented  to  the  erection 
of  an  elevated  railway  in  front  of  his  premises, 
will  be  enjoined  from  making  excavations  on 
the  street  impairing  the  supports  ot  the  struc- 
ture. Kings  County  El.  R.  Co.  v.  Cocks,  (Su- 
preme Ct.)  22  N.  Y.  Supp.  1017. 

Right  to  Compensation  —  Experimental  Section. 
—  The  right  of  landowners  to  compensation 
was  recognized  in  the  early  case  of  Matter  of 
East  River  Bridge,  etc.,  Co.,  26  Hun  (N.  Y.) 
490,  where  it  was  held  that  the  report  of  the 
commissioners  would  not  be  confirmed  by  the 
general  term  until  some  provision  had  been 
made  whereby  the  owners  of  lots  and  build- 
ings abutting  on  the  proposed  route,  whether 
they  owned  the  fee  of  the  street  in  front  of 
their  premises  or  not,  would  be  compensated 
for  the  damages  they  might  sustain  by  reason 
of  the  construction  and  operation  of  the  road. 

And  the  law  authorizing  the  construction  of 
an  experimental  section  of  the  elevated  road 
was  held  unconstitutional  in  not  providing  for 
compensation  to  property  owners.  People  v. 
Loew,  39  Hun  (N.  Y.)  490. 

Kentucky.  —  In  Fulton  -'.  Short  Route  R. 
Transfer  Co.,  85  Ky.  640,  7  Am.  St.  Rep.  619, 
it  was  held  that  an  elevated  railroad  was  not 
an  unreasonable  obstruction  of  a  street,  and 
that  the  owner  of  abutting  property  was  with- 
out remedy  unless  deprived  of  the  reasonable 
use  of  the  street. 

1.  Method  of  Recovery.  —  See  infra,  this  title, 
Proceeding  Jor  an  Injunction. 

Mr.  Sedgwick,  in  his  work  on  Damages  (8th 
ed.),  vol.  3,  §  1211,  criticises  adversely  the 
New  York  procedure,  saying:  "  How  is  it 
possible  *  *  *  to  define  the  nature  of  the 
right  of  action  in  these  cases?  If  it  is  wholly 
equitable,  how  does  the  right  to  an  injunction 
enable  the  court  to  prevent  the  injunction 
issuing  if  the  party  applying  for  it  desires  it? 
If  the  defendant,  instead  of  paying  the  fee 
damages  in  a  given  case,  submitted  to  the  in- 
junction, or  if  the  plaintiff  insisted  on  having 
it  issued,  what  would  happen?  The  funda- 
mental difficulty  is  one  which  may  be  stated 
in  a  variety  of  ways,  but  in  the  last  resort  con- 
sists in  the  impossibility  of  reconciling  two 
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wholly  opposite  views,  one  being  that  what  the- 
legislature  authorize  cannot  be  a  nuisance,  and 
that  its  interference  with  private  property, 
short  of  an  absolute  divestiture  of  title,  is  dam- 
num absque  injuria ;  the  other  being  that 
whatever  injures  property  is  pro  tanto  a  taking 
of  it.  *  *  *  There  is  no  reason  why,  the 
injury  being  permanent  and  necessarily  so,  the 
damage  should  not  be  paid  for  once  for  all  in 
a  common-law  action,  nor  why  the  fiction- 
should  be  resorted  to  that  the  plaintiff  has  a 
right  to  enjoin  the  defendant  from  enjoying 
the  powers  conferred  upon  it  by  statute." 

This  method  of  procedure  is  not  a  new  one, 
however,  in  New  York.  A  similar  method  for 
the  recovery  of  damages  was  adopted  as  far 
back  as  1857,  in  the  case  of  Williams  v.  New 
York  Cent.  R.  Co.,  16  N.  Y.  97,  69  Am.  Dec. 
651.  That  case  was  a  suit  in  equity  brought 
to  restrain  the  railroad  company  from  using 
the  street  with  their  railway,  and  to  recover 
damages  for  past  use.  The  conclusion  arrived 
at,  as  expressed  in  the  opinion  of  Selden,  J., 
was  that  "  the  defendants,  in  constructing 
their  road,  *  *  *  were  guilty  of  an  un- 
warrantable intrusion  and  trespass  upon  his 
[plaintiff's]  property,  and  that  he  is  entitled  to- 
relief.  Although  he  had  a  remedy  at  law  for 
the  trespass,  yet,  as  the  trespass  was  of  a  con- 
tinuous nature,  he  had  a  right  to  come  into  ai 
court  of  equity  and  to  invoke  its  restraining 
power  to  prevent  a  multiplicity  of  suits,  and 
can,  of  course,  recover  his  damages  as  inci- 
dental to  this  equitable  relief."  See  also 
Lynch  v.  Metropolitan  El.  R.  Co.,  129  N.  Y. 
274,  50  Am.  &  Eng.  R.  Cas.  308.  Compare 
Stetson  v.  Chicago,  etc.,  R.  Co.,  75  111.  74. 
The  Illinois  courts  refuse  to  grant  an  injunc- 
tion in  such  cases,  and  leave  the  landowner 
entirely  to  his  remedy  at  law. 

2.  Eminent  Domain.  —  See  the  general  sub- 
ject discussed  in  the  title  Eminent  Domain, 
post. 

Land  for  Stations.  —  Elevated  stations  are  an 
essential  part  of  the  railroad,  and  therefore 
come  within  the  term  "  public  use  "  for  which 
land  may  be  condemned.  The  fact  that  small 
portions  of  the  stations  were  used  for  news 
stands  docs  not  prove  that  stations  of  smaller 
size  would  adequately  accommodate  the  trav- 
eling public,  and  does  not,  therefore,  prevent 
the  company  from  acquiring  title  by  condem- 
nation to  the  land  on  which  the  stations  stand. 
In  re  Metropolitan  El.  R.  Co.,  (Supreme  Ct.) 
2  N.  Y.  Supp.  278. 
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authority  on  the  subject,  the  correct  rule  undoubtedly  is  that  damages  in 
eminent-domain  proceedings  are  to  be  assessed  for  the  value  of  the  land  as  at  the 
time  of  the  appropriation  by  legal  proceeding,  and  not  as  at  the  time  of  the 
actual  occupation.1  It  is  to  be  observed,  however,  that  while  the  actual 
market  value  at  the  time  of  the  institution  of  the  condemnation  proceedings 
is  usually  the  inquiry,  yet  in  assessing  the  damages  the  decreased  value  result- 
ing from  the  existence  of  the  trespassing  railroad  cannot  be  taken  as  the  basis 
for  estimating  the  award.  In  such  case  the  inquiry  must  be  what  would  be 
the  fair  market  value  of  the  whole  property  at  the  time  of  the  condemnation, 
without  the  railroad ;  and  the  difference  between  that  sum  and  the  present 
market  value  of  the  property  left,  with  the  railroad  in  existence,  should  con- 
stitute the  measure  of  damages  to  which  the  owner  should  be  entitled.2 


1.  Measure  of  Damages  in  Eminent-domain  Pro- 
ceedings. — See  the  title  Eminent  Domain,  post. 
See  also  In  re  New  York  El.  R.  Co.,  (Supreme 
Ct.)  12  N.  Y.  Supp.  857;  Chicago,  etc.,  R.  Co. 
■v.  Randolph  Town-Site  Co.,  103  Mo.  451,  47 
Am.  &  Eng.  R.  Cas.  118,  in  which  last  case  the 
rule  of  the  text  is  clearly  laid  down,  and  the 
court,  in  construing  a  constitutional  provision 
very,  if  not  precisely,  similar  to  that  of  the 
New  York  Constitution,  held  that  the  taking 
or  appropriation  within  the  meaning  of  the 
constitution  related  to  the  effect  of  the  con- 
demnation proceedings,  and  not  to  the  unlaw- 
ful occupation  before  the  proceedings  were 
begun.  The  court  cited  Hampden  Paint,  etc., 
Co.  v.  Springfield,  etc.,  R.  Co.,  124  Mass.  118, 
and  quoted  from  the  opinion  in  Blue  Earth 
County  v.  St.  Paul,  etc.,  R.  Co.,  28  Minn.  503, 
10  Am.  &  Eng.  R.  Cas.  209,  as  follows:  "The 
universal  rule  laid  down  by  the  books  is  that 
■when  property  is  taken  for  public  uses  by  the 
exercise  of  the  right  of  eminent  domain,  the 
compensation  must  be  fixed  as  of  the  date  of 
taking  the  property;  that  is,  at  the  time  the 
public  make  the  appropriation.  That  this 
means  the  time  of  taking  and  appropriating 
the  property  by  appropriate  legal  proceedings, 
and  not  the  time  of  some  previous  wrongful 
and  tortious  entry,  necessarily  follows  from 
the  constitutional  provision  which  requires 
compensation  to  be  first  made.  Until  that 
time  the  property  still  belongs  to  the  original 
owner.  The  fact  that  a  railroad  company  has. 
in  advance  of  proper  condemnation  proceed- 
ings, committed  a  trespass,  and  wrongfully 
taken  possession  of  the  land,  gives  it  no  right 
to  insist  that  such  proceedings,  subsequently 
instituted,  shall  relate  back  to  the  date  of  the 
trespass." 

Particular  Cases.  —  In  a  proceeding  by  a  rail- 
road company  for  the  condemnation  of  a  right 
of  way  in  a  street  in  which  the  abutting  own- 
ers had  a  mere  easement,  the  measure  of 
■damages  is  the  difference  in  the  value  of  the 
property  before  and  after  the  construction  of 
the  railroad.  In  re  Union  El.  R.  Co.,  (Su- 
preme Ct.)  8  N.  Y.  Supp.  813;  Matter  of 
Brooklyn  El.  R.  Co.,  55  Hun  (N.  Y.)  165;  Mor- 
timer v.  Manhattan  R.  Co.,  57  N.  Y.  Super. 
Ct.  509. 

Where  it  appears  that  for  the  two  years  im- 
mediatelv  prior  to  the  construction  of  the  road, 
the  property  was  let  for  three  thousand  nine 
hundred  dollars,  and  that  after  the  railroad 
went  into  operation  the  rents  were  reduced 
to /about  three  thousand  dollars,  an  award 


of  twenty-five  "thousand  dollars  is  excessive. 
Thompson  v.  Manhattan  R.  Co.,  16  Daly 
(N.  Y.)  64. 

The  rule  as  to  the  measure  of  damages  is 
more  fully  discussed  under  the  succeeding 
section  in  connection  with  injunction  proceed- 
ings. 

Corner  Lot.  —  Where  the  landowner's  lot  is 
on  the  corner  at  the  intersection  of  two  streets 
at  right  angles,  in  estimating  the  compensa- 
tion to  him  for  so  much  of  his  easement  in  one 
of  the  streets  as  has  been  taken  by  the  com- 
pany in  the  construction  and  operation  of  its 
elevated  railway  the  street  space  affected  is 
properly  determined  by  a  line  drawn  from 
such  corner  of  the  two  streets  to  the  corner 
diagonally  opposite.  Metropolitan  El.  R.  Co. 
v.  Levy,  (Supreme  Ct.)  13  N.  Y.  Supp.  367. 

2.  This  is  the  statement  of  the  rule  by  Peck- 
ham,  J.,  in  delivering  the  opinion  of  the  court 
in  Pappenheim  v.  Metropolitan  El.  R.  Co.,  128 
N.  Y.  436,  50  Am.  &  Eng.  R.  Cas.  260;  and  he 
further  says:  "  This  inaugurates  no  new  rule 
of  damages  in  condemnation  proceedings  in 
this  state.  As  the  entry  was  unlawful  it  is, 
for  the  purpose  of  arriving  at  the  value  of  the 
property,  regarded  as  not  made,  and  the  in- 
quiry is,  what  is  the  present  value  of  such 
property  without  the  presence  of  the  structure 
which  is  there  without  right,  and  which  can- 
not be  continued  without  payment  in  full  for 
all  damage  done.  Its  existence  cannot  be 
considered  for  the  purpose  of  diminishing 
what  would  otherwise  be  the  present  market 
value  of  the  property."  See  also  In  re  New 
York  El.  R.  Co.,  (Supreme  Ct.)  12  N.  Y.  Supp. 
857. 

The  rule  as  to  damages  in  condemnation 
proceedings  is  stated  by  Peckham,  J.,  in  deliv- 
ering the  opinion  of  the  court  in  Bohm  v.  Met- 
ropolitan El.  R.  Co.,  129  N.  Y.  576,  50  Am.  & 
Eng.  R.  Cas.  271:  "  Generally,  in  taking  land, 
the  rule  may  be  said  to  be  to  pay  the  full 
value  of  the  land  taken,  at  its  market  price, 
and  no  deductions  can  be  made  from  that 
value  for  any  purpose  whatever.  Then  as  to 
the  land  remaining  the  question  has  been  to 
some  extent  mooted  whether  the  company 
should  pay'for  the  injury  caused  to  such  land 
by  the  mere  taking  of  the  other  property,  or 
whether  in  case  the  proposed  use  of  the  prop- 
erty taken  would  depreciate  the  value  of  that 
which  was  not  taken,  such  proposed  use  could 
be  regarded  and  the  depreciation  arising  there- 
from be  awarded  as  part  of  the  consequential 
damages  suffered  from  the  taking.    I  think  the 
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All  of  the  Elevated  Roads  Constructed  under  the  Rapid-transit  Act  have,  either  by  direct 
grant  from  the  legislature  or  by  their  succession  to  the  rights  and  properties 
of  other  companies  to  whom  the  right  had  been  granted,  acquired  the  right  to 
institute  proceedings  to  condemn  land  for  the  location  of  their  railways. 
These  proceedings  may  be  maintained  as  to  land  which  the  company  has 
already  occupied  with  its  railway,  and  even  after  the  owners  have  instituted 
suits  against  the  company  and  recovered  damages  for  the  unlawful  occupation.1 

c.  Common-law  Action  —  Measure  of  Damages.  —  Until  the  railroad  com- 
pany acquires  the  right  to  interfere  with  the  easements  of  abutting  landowners, 
its  occupation  of  them  is  a  continuing  trespass  for  which  actions  may  be 
brought  de  die  in  diem  to  recover  damages,  as  long  as  the  unlawful  trespass 
continues.  But  the  law  does  not  presume  that  the  trespass  will  continue 
indefinitely;  consequently  the  recovery  in  such  actions  is  limited  to  damages 
which  have  accrued  prior  to  the  commencement  of  the  action.3 

The  Statute  of  Limitations  confines  the  recovery  in  such  actions  to  damages 
accrued  within  a  period  of  six  years  prior  to  the  action.3 

Temporary  Injuries.  —  As  a  consequence  of  these  principles,  in  estimating  the 
damages,  where  such  an  action  is  brought,  only  such  injuries  to  property  can 
be  considered  as  are  temporary  in  their  nature;  as,  for  example,  the  actual 
decrease  in  the  rental  value  or  the  temporary  injury  and  inconvenience  suf- 
fered by  the  landowner.4 


latter  is  the  true  rule.  Henderson  v.  New  York 
Cent.  R.  Co.,  78  N.  Y.433;  Newman  v.  Metro- 
politan El.  R.  Co.,  118  N.  Y.  618,  43  Am.  & 
Eng.  R.  Cas.  412;  Matter  of  Brooklyn  El.  R. 
Co.,  55  Hun  (N.  Y.)  165." 

1.  Right  to  Institute  Condemnation  Proceedings. 
—  In  re  Metropolitan  El.  R.  Co.,  (Supreme  Ct.) 
2  N.  Y.  Supp.  278,  12  N.  Y.  Supp.  503,  12  N. 
Y.  Supp.  506;  In  re  Kearney,  (Supreme  Ct.)  12 
N.  Y.  Supp.  516,  note;  Metropolitan  El.  R.  Co. 
v.  Dominick,  55  Hun  (N.  Y.)  198;  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  122,  7  Am.  & 
Eng.  R.  Cas.  596,  43  Am.  Rep.  146. 

A  company  formed  under  the  Rapid-transit 
Act,  which  has  two  tracks  crossing  each  other, 
whereby  the  danger  of  collision  is  made  great, 
may  acquire  the  corner  property  at  such  cross- 
ing for  the  purpose  of  providing  the  curve 
necessary  to  allow  the  trains  on  one  route  to 
turn  into  the  street  occupied  by  the  other  so  as 
to  avoid  such  danger.  In  re  Union  El.  R.  Co., 
(Supreme  Ct.)  4  N.  Y.  Supp.  85. 

2.  Measure  of  Damages  in  Common-law  Action. 
— Tallman  v.  Metropolitan  El.  R.  Co.,  121 
N.  Y.  119,  43  Am.  &  Eng.  R.  Cas.  409. 

In  Uline  v.  New  York  Cent.,  etc.,  R.  Co.,  101 
N.  Y.  109,  23  Am.  &  Eng.  R.  Cas.  9,  53  Am.  Rep. 
123,  the  court  per  Earl,  J.,  said:  "  The  ques- 
tion, however,  still  remains,  what  damages? 
All  her  damages  upon  the  assumption  that  the 
nuisance  was  to  be  permanent,  or  only  such 
damages  as  she  sustained  up  to  the  commence- 
nient  of  the  action?  We  have  here  for  con- 
sideration an  important  principle  of  law 
which  has  to  be  frequently  applied  and  which 
ought  to  be  well  known  and  thoroughly 
settled.  There  has  never  been  in  this  state, 
before  this  case,  the  least  doubt  expressed  in 
any  judicial  decision,  so  far  as  I  can  discover, 
that  the  plaintiff  in  such  a  case  is  entitled  to 
recover  damages  only  up  to  the  commence- 
ment of  the  action.  That  such  is  the  rule  is 
as  well  settled  here  as  any  rule  of  law  can  be 
by  repeated  and  uniform  decisions  of  all  the 
courts;  and  it  is  the  prevailing  doctrine  else- 


where." Citing  and  quoting  from  Hambleton 
v.  Veere,  2  Saund.  169;  Mitchell  v.  Darley 
Main  Colliery  Co.,  14  Q.  B.  Div.  125;  Esty  v. 
Baker,  48  Me.  495;  Cumberland,  etc.,  Canal 
Corp.  v.  Hitchings,  65  Me.  140;  Bare  v.  Hoff- 
man, 79  Pa.  St.  71,  21  Am.  Rep.  42;  Anderson, 
etc.,  R.  Co.  v.  Kernodle,  54  Ind.  314,  all  of 
which  sustain  the  doctrine  of  the  text.  See 
also  Pond  v.  Metropolitan  El.  R.  Co.,  112  N. 
Y.  186,  8  Am.  St.  Rep.  734;  Reming  v.  New 
York,  etc.,  R.  Co.,  (Buffalo  Super.  Ct.)  7  N.  Y. 
Supp.  516. 

3.  Statute  of  Limitations.  —  New  York  Code 
Civ.  Pro.,  §  382;  Martin  v.  Manhattan  R.  Co., 
63  Hun  (N.  Y.)  350;  Kearney  v.  Metropolitan 
El.  R.  Co.,  (Super.  Ct.)  14  N.  Y.  St.  Rep.  854. 
The  statute  of  limitations  does  not  run  against 
the  landowner's  right  to  an  injunction.  Gal- 
way  v.  Metropolitan  El.  R.  Co.,  128  N.  Y.  132. 

4.  Temporary  Injury.  —  Pond  v.  Metropolitan 
El.  R.  Co.,  112  N.  Y.  186,8  Am.  St.  Rep.  734; 
Tallman  v.  Metropolitan  El.  R.  Co.,  121  N.  Y. 
124,  43  Am.  &  Eng.  R.  Cas.  411.  In  this  latter 
case  it  is  said:  "  In  such  an  action  the  plain- 
tiff cannot  recover  for  the  permanent  diminu-, 
tion  in  the  value  of  his  lots.  He  can  only 
recover  the  damages  he  sustains  from  day  to 
day,  or  from  month  to  month,  or  from  year  to 
year,  in  the  use  of  his  lots;  and  the  question 
to  be  determined  in  such  an  action  is,  how 
much  has  the  rental  or  usable  value  of  the 
lots  been  diminished  by  the  construction, 
maintenance,  and  operation  of  the  railway? 
As  a  basis  for  estimating  the  damages,  the 
lots  must  be  taken  as  they  are  used  during 
the  time  embraced  in  the  action,  and  the 
plaintiff's  recovery  must  be  confined  to  the 
diminished  rental  or  usable  value  of  the  lots 
just  as  they  were."  If  he  desires  more  ample 
indemnity  he  should  proceed  with  his  remedy 
by  injunction.  Quoted  and  approved  in  Iline 
v.  New  York  El.  R.  Co.,  (Supreme  Ct.)  13  N. 
Y.  Supp.  510;  Martin  v.  Manhattan  R.  Co.,  63 
Hun  (N.  Y.)  350.  See  also  Williams  v.  Brook- 
lyn El.  R.  Co.,  126  N.  Y.  96,  46  Am.  &  Eng. 
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injuries  of  a  Permanent  Character,  such  as  damage  to  the  fee  value  of  the  prem- 
ises, cannot  be  redressed  in  this  action.1 

in  Pennsylvania  several  cases  have  arisen  where  ordinary  steam  railroads  in 
entering  a  city  placed  the  road  on  elevated  structures,  and  the  New  York  doc- 
trine as  to  the  right  of  abutting  owners  to  recover  has  not  been  adopted.2 

And  in  Kentucky  abutting  owners  may  recover  damages  only  where  they  suffer 
substantial  injury.3 

in  Illinois  it  is  held  that  an  owner  of  abutting  property  cannot  maintain  a  bill 
to  enjoin  the  construction  of  an  elevated  railroad  in  a  public  street  the  fee  of 


R.  Cas.  149;  Blesch  v.  Chicago,  etc.,  R.  Co., 
43  Wis.  183;  New  York  El.  R.  Co.  v.  Fifth 
Nat.  Bank,  135  U.  S.  432,  43  Am.  &  Eng.  R. 
Cas.  403;  Taylor  v.  Metropolitan  El.  R.  Co., 
50  N.  Y.  Super.  Ct.  312;  Uline  v.  New  York 
Cent.,  etc.,  R.  Co.,  101  N.  Y.  107,  23  Am.  & 
Eng.  R.  Cas.  12,  53  Am.  Rep.  123,  and  the 
numerous  cases  there  cited. 

Two  species  of  damage  arising  from  the 
same  cause,  as  diminution  in  the  rental  value 
and  in  the  selling  price  of  property,  brought 
about  by  the  erection  of  an  elevated  railroad, 
do  not  give  two  separate  causes  of  action. 
Paret  v.  New  York  El.  R.  Co.,  60  N.  Y.  Super. 
Ct.  441;  Trask  v.  Hartford,  etc.,  R.  Co.,  2 
Allen  (Mass.)  331. 

In  an  action  by  a  life  tenant  for  damages,  it 
is  proper  to  charge  the  jury  that  a  change  in 
the  character  of  the  neighborhood,  directly  or 
indirectly  attributable  to  the  operation  of  the 
railroad,  cannot  be  considered  as  causing  dam- 
ages for  which  the  plaintiff  may  recover. 
Moore  v.  New  York  El.  R.  Co.,  15  Daly  (N.  Y.) 
510,  24  Abb.  N.  Cas.  (N.  Y.)  74. 

1.  Permanent  Injury.  —  Tallman  v.  Metro- 
politan El.  R.  Co.,  121  N.  Y.  119,  43  Am.  & 
Eng.  R.  Cas.  409;  Paret  v.  New  York  El.  R. 
Co.,  60  N.  Y.  Super  Ct.  441;  Uline  v.  New 
York  Cent.,  etc.,  R.  Co..  101  N.  Y.  116,  23  Am. 
&  Eng.  R.  Cas.  24,  53  Am.  Rep.  123;  Pappen- 
heim  v.  Metropolitan  El.  R.  Co.,  128  N.  Y. 
436,  50  Am.  &  Eng.  R.  Cas.  260.  See  also  the 
title  Damages,  vol.  8,  p.  537. 

In  an  action  by  the  owners  of  a  bank  build- 
ing against  an  elevated  railway  company  to 
recover  damages  resulting  from  the  erection 
and  operation  of  the  defendant's  road,  evi- 
dence of  damage  accruing  after  the  com- 
mencement of  the  action  and  before  trial  was 
held  admissible,  and  it  was  held  proper  to  ex- 
clude evidence  that  if  the  plaintiff's  build- 
ing was  raised  as  high  as  the  municipal 
ordinances  would  allow,  the  plaintiffs'  light 
would  not  be  obstructed  by  the  structure.  It 
was  held  proper  also  to  submit  to  the  jury  the 
question  how  much  less  that  part  of  the  build- 
ing used  for  banking  purposes  was  worth,  as 
a  bank,  on  account  of  the  defendant's  struc- 
ture. Fifth  Nat.  Bank  v.  New  York  El.  R. 
Co.,  28  Fed.  Rep.  231. 

A  cause  of  action  against  an  elevated  rail- 
way company  on  a  bond  given  by  the  company 
with  sureties  to  pay  all  damages  assessed  be- 
cause of  the  operation  of  the  company's  road  in 
front  of  the  plaintiff's  premises  cannot  be  joined 
in  the  same  complaint  with  a  cause  of  action 
against  the  company  for  damages  resulting 
from  the  construction  and  operation  of  the 
road.  Hart  v.  Metropolitan  El.  R.  Co.,  15 
Daly  (N.  Y.)  391. 


2.  In  Pennsylvania  —  Authority  to  Construct. 

—  In  Philadelphia  v.  Philadelphia,  etc.,  R. 
Co.,  7  Pa.  Co.  Ct.  Rep.  390,  it  was  held  that 
under  its  statutory  power  to  intersect  or  to 
cross  an  established  road  a  railroad  company 
may  not  cross  city  streets  with  an  elevated 
railroad  without  the  consent  of  the  city  obtained 
in  accordance  with  the  Acts  of  June  9,  1874, 
and  May  31,  1887. 

The  Pennsylvania  Act  of  April  15,  1869, 
authorizing  the  select  and  common  council  of 
Pittsburgh  to  vacate  streets  and  alleys  in  said 
city,  was  held  not  to  authorize  the  grant  of 
permission  to  a  steam  railroad  company  to- 
build  a  short  elevated  railroad  from  its  ter- 
minus at  the  foot  of  one  of  the  city  streets  on 
the  river  along  the  public  landing,  as  this  was 
not  a  vacation  of  the  street,  but  a  joint  occu- 
pation with  the  public.  McAboy's  Appeal,  107 
Pa.  St.  548,  20  Am.  &  Eng.  R.  Cas.  314. 

Right  of  Abutting  Landowners  to  Recover.  —  In 
Pennsylvania  R.  Co.  v.  Marchant,  119  Pa.  St. 
541,  4  Am.  St.  Rep.  659,  33  Am.  &  Eng.  R. 
Cas.  116,  it  appeared  that  an  elevated  railroad 
was  built  on  the  south  side  of  a  street  on  which 
the  plaintiff  owned  a  building  located  on  the 
north  side,  the  street  being  twenty-four  feet 
wide.  It  was  held  that  the  injuries  sustained 
by  the  plaintiff  were  not  the  subject  of  com- 
pensation within  the  Pennsylvania  Constitu- 
tion, art.  16,  §  8,  providing  for  compensation 
for  property  injured  or  destroyed.  The  same 
ruling  was  made  in  Pennsylvania  R.  Co.  v. 
Lippincott,  116  Pa.  St.  472,  2  Am.  St.  Rep.  618, 
30  Am.  &  Eng.  R.  Cas.  399.  But  the  land- 
owner is  entitled  to  compensation  for  damages 
direct  or  consequential  which  he  has  [suffered 
in  consequence  of  the  building  and  operation 
of  the  railroad.  Pittsburgh  Junction  R.  Co.  v, 
McCutcheon,  (Pa.  1886)  7  Atl.  Rep.  146. 

In  Philips  v.  Philadelphia,  etc.,  Terminal 
R.  Co.,  184  Pa.  St.  537,  it  was  held  that  the 
owner  of  abutting  property  was  entitled  to 
recover  the  full  amount  of  the  difference  in 
value  of  his  property  before  and  after  the  con- 
struction of  the  road;  but  that  smoke,  noise, 
ashes,  and  vibration  were  not  elements  of 
damage. 

3.  In  Kentucky.  —  In  Fulton  v.  Short  Route 
R.  Transfer  Co.,  85  Ky.  640,  7  Am.  St.  Rep. 
619,  the  court  said:  "  Undoubtedly,  if  the 
structure  shall  be  so  located  as  to  unreason- 
ably obstruct  the  abutting  lot  owner's  means 
of  egress  and  ingress  from  and  to  his  lot;  or 
if  he  suffers  substantial  injury  by  having 
smoke,  sparks,  or  cinders  thrown  into  his 
house;  or  its  walls  be  cracked  by  the  move- 
ment of  heavy  trains,  he  would  be  entitled  to 
recover  for  the  damages  directly  resulting 
from  such  causes." 
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which  is  in  the  city,  inasmuch  as  he  has  a  complete  remedy  at  law  by  an 
action  to  recover  damages,  both  past  and  prospective.1  So  also  damages  to 
property  not  taken  may  be  claimed  by  cross-petition  in  proceedings  by  an 
elevated  railroad  company  to  condemn  a  right  of  way.2 

In  Maryland  also  the  owner  of  abutting  property  may,  without  resort  to 
injunctive  relief,  recover  such  damages  as  are  done  to  his  property  by  the  con- 
struction and  maintenance  of  an  elevated  railroad,  and  it  is  immaterial  whether 
any  of  his  land  has  been  taken  or  not.3  And  the  fact  that  the  corporation  is 
authorized  to  build  and  operate  an  elevated  railway  does  not  exempt  it  from 
liability  for  injuries  to  property  lying  upon  or  near  to  the  street  occupied.4 

But  an  Exception  to  the  Rule  stated  above  has  been  allowed  in  some  New  York 
cases,  and  the  owner  permitted  to  recover  damages  for  the  permanent  diminu- 
tion in  the  value  of  his  property,  where  at  the  outset  of  the  trial  this  rule  of 
damages  was  acquiesced  in  by  the  defendant.5  The  effect  of  these  excep- 
tional cases  is  to  establish  the  principle  that  while  the  general  rule  of  damages 
is  to  permit  the  plaintiff  in  a  common-law  action  to  recover  only  such  damages 
as  have  been  sustained  up  to  the  time  of  the  commencement  of  the  action, 
still,  should  he  attempt  to  recover  for  the  permanent  diminution  in  value,  the 


1.  Illinois.  —  Doane  v.  Lake  St.  El.  R.  Co. 

165  111.  510;  Phelps  v.  Lake  St.  El.  R.  Co.  165 
111.  526;  Stewart  v.  Chicago  General  St.  R. 
Co.,  166  111.  61;  Phelps  v.  Union  El.  R.  Co., 

166  111.  131 ;  Strong  v.  Northwestern  El.  R. 
Co.,  166  111.  207. 

It  was  so  decided  in  the  United  States  Cir- 
cuit Court  of  Appeals,  notwithstanding  the 
validity  of  the  ordinance  authorizing  the  con- 
struction of  the  road  was  attacked.  Blodgett 
v.  Northwestern  El.  R.  Co.,  80  Fed.  Rep.  601. 

In  Doane  v.  Lake  St.  El.  R.  Co.,  165  111.  522, 
the  court  said:  "  The  principle  is  that,  the 
abutting  property  owner  having  a  complete 
remedy  at  law,  a  court  of  equity  will  not,  upon 
his  allegation  that  the  ordinance  authorizing 
the  construction  is  illegal,  enjoin  the  defend- 
ant from  proceeding  until  the  question  of  ille- 
gality can  be  litigated  and  determined,  but 
will  remit  him  to  his  action  at  law;  and  this, 
it  seems  to  us,  is  a  just  and  reasonable  rule, 
the  enforcement  of  which  will  protect  the 
rights  of  all  parties  interested.  To  hold  other- 
wise would  be  to  render  impracticable  the 
building  and  operation  of  street-car  lines  un- 
der our  statute.  While  such  improvements  are 
owned  and  operated  by  private  individuals  or 
corporations,  the  use  of  the  streets  is  public 
and  not  private,  and  upon  that  theory  alone 
they  are  permitted  to  be  constructed  in  the 
streets,  and  it  will  not  be  denied  that  in  large 
and  populous  communities  they  are  of  great 
public  utility,  if  not  a  public  necessity. 
While,  therefore,  the  private  owner  is  entitled 
to  have  all  his  property  rights  fully  protected, 
that  right  should  be  accorded  him,  if  possible, 
by  a  remedy  which  will  not  unnecessarily  in- 
jure others  and  render  impossible  the  con- 
struction and  operation  of  necessary  facilities 
for  public  travel.  A  moment's  reflection  will, 
we  think,  convince  any  one  that  if  every 
abutting  owner  not  consenting  may  enjoin 
street-railway  companies  from  building  their 
lines  in  streets  upon  the  ground  that  the  con- 
sent of  the  city  has  not  been  legally  obtained, 
because  of  facts  alleged  which  do  not  appear 
upon  the  face  of  the  proceedings,  the  building 
and  operation  of  all  such  lines  will  become 
practically  impossible.    In  a  case  like  this  the 
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work  would  necessarily  be  stopped  until  titles 
to  abutting  property  could  be  adjudicated  and 
settled,  the  powers  of  agents,  etc.,  determined, 
and  the  motives  which  may  have  prompted 
owners  to  give  their  consent  inquired  into; 
and  after  this  had  been  done,  which,  in  the 
ordinary  course  of  litigation,  would  require 
many  months  or  even  years  of  time,  if  the 
facts  should  be  found  in  favor  of  the  validity 
of  the  ordinance  the  work  could  proceed  as  to 
this  complainant,  he  still  being  entitled  to  his 
action  for  damages.  The  decision,  however, 
would  settle  the  validity  of  the  ordinance  be- 
tween him  and  the  defendant,  and  no  one 
else.  Any  number  of  other  owners  might,  in 
succession,  procure  injunctions  on  the  same  or 
similar  grounds,  and  prosecute  them  to  a  like 
final  determination.  Manifestly,  neither  per- 
sons nor  corporations  would  hazard  capital  in 
an  enterprise  subject  to  such  uncertainty  and 
delay.  There  is  a  certain,  adequate,  and  com- 
plete remedy  at  the  suit  of  the  public  when- 
ever there  is  a  threatened  or  actual  unlawful 
obstruction  of  the  streets  and  highways,  and, 
as  we  think,  an  equally  certain,  adequate,  and 
conclusive  remedy  to  the  abutting  owner  for 
all  his  damages,  present  and  prospective. 
The  contention  that  he  cannot  have  such  rem- 
edy by  a  single  action  we  deem  untenable." 

2.  Metropolitan  West  Side  El.  R.  Co.  v. 
Johnson,  159  111.  434. 

3.  Maryland.  —  Birch  v.  Lake  Roland  El.  R. 
Co.,  83  Md.  362;  Lake  Roland  El.  R.  Co.  v. 
Hibernian  Soc,  83  Md.  420. 

4.  Lake  Roland  El.  R.  Co.  v.  Webster,  81 
Md.  529. 

5.  Exception  to  Rule  —  New  York  Cases.  —  In 

Lahr  v.  Metropolitan  El.  R.  Co.,  104  N.  Y.  293, 
the  court,  by  Ruger,  C.  J.,  said:  "  This  action 
was  brought  upon  the  theory  that  the  build- 
ing of  defendant's  railroad,  and  its  operation, 
constituted  a  permanent  appropriation  of  the 
street  for  railroad  purposes  inconsistent  with 
its  use  for  street  purposes,  and  entitled  the 
plaintiff  to  recover  in  a  single  action  all  of  the 
damages  occasioned  to  his  property  by  such 
taking.  The  case  was  tried  upon  this  theory, 
and  the  defendant  admitted  the  permanency 
of  the  intended  use  and  acquiesced  in  the  rule 
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defendant,  by  acquiescence,  or  by  not  taking  a  proper  exception,  may  allow 
him  to  do  so. 1 

d.  Proceeding  for  an  Injunction.  —  In  this  proceeding  the-  courts  of 
New  York  combine  the  effects  of  the  common-law  action  and  eminent-domain, 
proceedings  and  allow  damages  past,  present,  and  prospective  to  be  recovered 
in  the  single  proceeding  in  which  the  landowner  applies  for  an  injunction  to 
restrain  the  operation  of  the  road ;  and  the  court,  upon  a  proper  showing  by 
him,  grants  the  injunction,  but  with  the  condition  that  it  shall  take  effect  at 
the  end  of  a  specified  time  unless  the  railroad  company  in  the  meantime  shall 
pay  to  the  plaintiff  the  damages  occasioned  by  the  interference  of  the  railroad 
with  his  easements.  This  proceeding  practically  compels  the  company  to 
make  compensation  for,  and  acquire  title  to,  the  easements  impaired  by  its 
road,  and  the  court,  having  taken  jurisdiction  of  the  cause,  allows  damages  for 
past  injuries  by  way  of  incidental  relief.*    It  is  the  only  means  by  which  just 


of  damages  adopted  by  the  trial  court.  *  *  * 
The  rule  of  damages  having  been  thus  agreed 
upon,  the  case  was  taken  out  of  the  operation 
of  the  Uline  case,  Uline  v.  New  York  Cent., 
etc.,  R.  Co.,  101  N.  Y.  98,  53  Am.  Rep.  123, 
recently  decided  in  this  court."  Cases  in 
which  a  similar  exceptional  rule  has  been 
adopted  on  the  ground  of  the  defendant's 
acquiescence  are:  Porter  v.  Metropolitan  El. 
R.  Co.,  120  N.  Y.  284;  Newman  v.  Metropoli- 
tan El.  R.  Co.,  118  N.  Y.  618,  43  Am.  &  Eng. 
R.  Cas.  412;  Pond  v.  Metropolitan  El.  R.  Co., 
112  N.  Y.  186,  8  Am.  St.  Rep.  734. 

1.  Of  this  exceptional  rule  Mr.  Sedgwick  re- 
marks: "  It  is  hardly  necessary  to  say  that 
this  is  an  anomaly.  We  know  of  no  other 
class  of  cases  in  which  the  plaintiff,  being 
allowed  one  rule  of  redress  for  invasion  of  a 
property  right  by  law,  obtains  a  totally  differ- 
ent one  by  the  acquiescence  of  the  defendant. 
This  matter  is  of  more  than  ordinary  impor- 
tance, for  if  there  is  any  such  general  rule  the 
measure  of  damages  may  be  changed  in  any 
case  at  the  pleasure  of  the  parties.  And  if  a 
rule  of  damages,  why  not  in  any  other  branch 
of  law?  "  3  Sedgwick  on  Damages  (8th  ed.) 
§  1189.  The  author  then  goes  on  to  combat 
the  propriety  of  this  rule.  The  rule  has  the 
sanction,  however,  of  the  Supreme  Court  of 
the  United  States.  In  New  York  El.  R.  Co.  v. 
Fifth  Nat.  Bank,  135  U.  S.  432,  43  Am.  & 
Eng.  R.  Cas.  403,  Gray,  J.,  speaking  for  the 
court,  says  that  "  the  court  is  relieved  from 
the  necessity  of  laying  down  a  general  rule  on 
the  subject  [of  damages],  because  in  this  case 
it  clearly  appears  that  the  defendant  procured 
or  acquiesced  in  the  rulings  under  which  the 
trial  was  conducted,  and  thereby  waived  the 
right  to  object  to  them."  Citing  Lahr  v. 
Metropolitan  El.  R.  Co..  104  N.  Y.  294; 
Drucker  v.  Manhattan  R.  Co.,  106  N  Y.  157, 
60  Am.  Rep.  437,  30  Am.  &  Eng.  R.  Cas.  418; 
Hussner  v.  Brooklyn  City  R.  Co.,  114  N.  Y. 
433,  11  Am.  St.  Rep.  679,  43  Am.  &  Eng.  R. 
Cas.  219;  Shaw  v.  Stone,  1  Cush.  (Mass.)  243. 

2.  Proceeding  for  Injunction  —  New  York  Rule. 
—  Practically  all  the  suits  brought  against  the 
elevated  railroad  adopt  this  method  of  pro- 
cedure for  obvious  reasons,  and  the  principles 
of  the  text  are  illustrated  and  applied  in  each 
of  them.  The  Story  case  and  those  following 
it  established  the  fact  that  the  occupation  of 
the  streets  by  the  elevated  railroad,  though 
sanctioned  by  the  legislature,  is  unlawful; 
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that  since  such  unlawful  occupation  occasions 
serious  injury  to  owners  of  abutting  property, 
they  have  a  right  to  an  injunction  to  restrain 
its  continuance,  and  to  recover  damages  for 
past  injuries  in  the  same  proceeding  by  way  of 
incidental  relief.  See  Story  v.  New  York  El. 
R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas. 
596,  43  Am.  Rep.  146;  Lahr  v.  Metropolitan. 
El.  R.  Co.,  104  N.  Y.  268;  Drucker  v.  Manhat- 
tan R.  Co.,  106  N.  Y.  157,  60  Am.  Rep.  437,  30 
Am.  &  Eng.  R.  Cas.  418. 

Alternative  Damages.  —  But  in  view  of  the 
facts  that  railroad  companies  were  authorized 
by  the  legislature  to  acquire  land  or  other  real 
estate  necessary  for  a  right  of  way,  that  great 
public  benefits  were  expected  to  flow  from  the 
existence  of  the  road,  that  substantial  justice 
would  be  accomplished  by  other  means,  and 
that  the  railroad  was  built  under  the  probable 
misapprehension  that  it  had  lawful  authority 
to  occupy  the  streets,  the  courts  in  granting 
the  injunction  will  refuse  to  make  it  operative 
until  after  the  expiration  of  a  reasonable  time, 
in  order  that  the  railroad  company  may  have 
an  opportunity  to  condemn  the  property  and 
thus  acquire  a  right  to  occupy  the  street.  See 
American  Bank  Note  Co.  v.  New  York  El.  R. 
Co.,  129  N.  Y.  252,  50  Am.  &  Eng.  R.  Cas. 
298;  Nutting  v.  Kings  Countv  El.  R.  Co.,  48 
Hun  (N.  Y.)  348;  Story  v.  New  York  El.  R. 
Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596, 
43  Am.  Rep.  146;  Lahr  v.  Metropolitan  El.  R. 
Co.,  104  N.  Y.  268. 

The  suspension  of  the  injunction  for  a  rea- 
sonable time  is,  however,  purely  a  matter  of 
favor  to  the  railroad  and  not  of  right.  Blu- 
menthal  v.  New  York  El.  R.  Co.,  60  N.  Y. 
Super.  Ct.  95.  Thus  in  Woolsey  v.  New  York 
El.  R.  Co.,  134  N.  Y.  323,  it  appeared  that  the 
day  after  the  trial  of  the  action  was  begun 
commissioners  were  appointed  to  condemn  the 
easements  in  question.  After  the  trial  the 
parties  by  stipulation  requested  the  court  to 
find  the  value  of  the  property  taken,  so  that  an 
injunction  could  be  avoided  by  the  payment  of 
the  amount  so  found.  It  was  held  that  under 
this  state  o'f  facts  the  court  did  not  err  in 
awarding  the  injunction;  the  contention  of  the 
railroad  company  was  without  merit,  it  ap- 
pearing that  for  ten  years  it  had  occupied  the 
land  without  instituting  a  proceeding  to  con- 
demn it.  Lawrence  v.  Metropolitan  El.  R. 
Co.,  16  Daly  (N.  Y.)  501,  affirmed  126  N.  Y.  483. 
Effect  of  Injunction  Proceedings  —  Additional 
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compensation  for  the  property  taken 

Tracks.  —  It  will  be  observed  that  upon  pay- 
ment of  the  alternative  damages  to  avoid  the 
injunction  the  railroad  company  merely  ac- 
quires the  right  to  impair  the  easements  to  the 
extent  existing  at  the  time  of  the  proceeding. 
If  additional  tracks  are  built  or  a  station 
erected  it  seems  that  further  damages  may  be 
recovered.  Thus  in  Suarez  v.  Manhattan  R. 
Co.,  (Supreme  Ct.)  15  N.  Y.  Supp.  222,  it  was 
held  that  where  the  jury  finds  that  the  value 
of  the  plaintiff's  interest  in  the  premises  is 
lessened  twelve  thousand  dollars  by  the  taking 
of  the  easements,  this  finding  is  simply  as  to 
the  present  value  of  the  easements  taken,  on 
payment  of  which  the  railroad  company  may 
avoid  the  operation  of  the  injunction,  and  is 
not  a  commutation  of  future  trespass. 

Under  the  constitutional  provision  (Const. 
New  York,  art.  I,  §  6)  for  the  protection  of  the 
right  of  private  property,  the  company  will  be 
enjoined  from  constructing  an  additional  track 
in  front  of  the  plaintiff's  premises,  unless  it  has 
acquired  the  right  to  impose  such  additional 
burden  on  the  plaintiff's  property  by  condemna- 
tion as  provided  by  statute.  Stroub  v.  Manhat- 
tan R.  Co.,  (Super.  Ct.)  14  N.  Y.  Supp.  773. 

"Where  on  the  Whole  the  Property  Is  Benefited. 
—  In  Rich  v.  Manhattan  R.  Co.,  (C.  PI.)  19  N. 
Y.  Supp.  543,  which  was  an  action  for  injunc- 
tive relief,  the  complaint  alleged  damages  to 
the  plaintiff's  property  as  a  whole.  The  proof 
showed  that  some  parcels  were  injured  and 
others  benefited,  and  that,  considering  the 
property  as  a  whole,  there  was  an  aggregate 
benefit.  It  was  held  that  the  plaintiff  was  not 
entitled  to  the  relief  sought. 

Extension  of  Time  for  Release.  —  The  court 
may,  by  virtue  of  its  inherent  powers,  extend 
the  time  within  which  the  plaintiff,  in  an 
action  against  an  elevated  railway  company  to 
restrain  the  operation  of  its  road,  is  required 
to  tender  to  the  company  a  release  of  his  ease- 
ment in  the  street  in  order  that  the  injunction 
granted  him  should  become  operative.  Conk- 
lin  v.  New  York  El.  R.  Co.,  18  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  366. 

The  Pendency  of  a  Common-law  Action  for  Past 
Damages  resulting  from  the  operation  of  an 
elevated  railway  is  no  bar  to  recovery  of  such 
damages  in  a  suit  for  equitable  relief  by  in- 
junction in  which  the  pendency  of  such  com- 
mon-law action  was  not  pleaded  and  in  which 
the  plaintiffs  tendered  a  discontinuance  of 
such  action.  Golden  v.  Metropolitan  El.  R. 
Co.,  1  Misc.  Rep.  (N.  Y.  C.  PI.)  142. 

The  fact  that  the  elevated  railroad  company 
had  procured  a  condemnation  of  the  plaintiff's 
easement,  and  paid  his  prospective  damages 
thereon  awarded,  constitutes  no  defense  to  his 
action  for  injunctive  relief  and  for  damages, 
since  the  plaintiff  had  a  right  to  recover  his 
past  damages  in  such  action,  which  the  defend- 
ant could  not  defeat  by  proof  of  partial  satis- 
faction of  the  plaintiff's  claim  pending  the 
action.  Renwick  v.  New  York  El.  R.  Co., 
(Super.  Ct.)  15  N.  Y.  Supp.  149.  In  this  case 
Freedman,  J.,  said:  "Under  these  circum- 
stances the  right  of  the  plaintiff  to  recover  his 
past  damages  could  not  be  defeated  by  proof 
that  during  the  pendency  of  the  action  the  de- 
fendants had  in  part  satisfied  plaintiff's  claim. 
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can  be  compelled.1    The  proceeding; 

The  defendants  had  no  right,  in  such  a  case, 
to  have  the  question  of  past  damages  tried  by 
a  jury.  Sears  v.  Metropolitan  El.  R.  Co.,  59 
N.  Y.  Super.  Ct.  201;  Bergman  v.  Manhattan 
R.  Co.,  (Super.  Ct.)  14  N.  Y.  Supp.  384." 

Deposit  in  Court.  —  In  an  action  against  an 
elevated  railway  company  for  damages  to 
abutting  property  in  which  the  defendant 
deposited  the  sum  conceived  by  it  to  be  due  to 
the  plaintiff,  the  right  of  the  latter  to  the  fund 
so  deposited  is  not  affected  by  the  fact  that  he 
had  no  knowledge  of  the  payment  of  the 
money  into  court  after  he  had  declined  a 
tender  thereof  by  the  defendant.  Taylor  v. 
Brooklyn  El.  R.  Co.,  18  Civ.  Pro.  Rep.  (Brook- 
lyn City  Ct.)  72. 

The  Lessor  of  an  Elevated  Kailway  Company 
must  be  made  a  party  to  an  action  against  the 
lessee  to  restrain  the  operation  of  the  road  in 
front  of  the  plaintiff's  premises.  O'Sullivan  v. 
New  York  El.  R.  Co.,  (Super.  Ct.)  7  N.  Y. 
Supp.  51. 

Extra  Allowance  for  Costs. —  In  an  action 
against  an  elevated  railway  company  to  re- 
strain the  operation  of  its  road,  an  allegation 
of  seventy-five  thousand  dollars  damages  to 
the  plaintiff's  property  made  simply  as  a  basis 
for  injunctive  relief,  the  damages  not  being 
actually  claimed,  constitutes  no  basis  on 
which  to  calculate  a  percentage  as  an  extra 
allowance  for  costs  in  case  of  final  judgment 
in  favor  of  the  defendant.  Gray  v.  Manhattan 
R.  Co.,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  239. 

An  order  granting  an  extra  allowance  on 
past  damages  recovered  in  an  action  to  restrain 
the  operation  of  an  elevated  railway,  and 
denying  an  allowance  on  the  amount  of  the  fee 
value  of  the  property,  cannot  be  reviewed  by 
the  general  term  as  to  that  part  only  which 
refuses  the  allowance.  Hamilton  v.  Manhat- 
tan R.  Co.,  57  N.  Y.  Super.  Ct.  491. 

Injunction  Refused. —  In  Nutting  v.  Kings 
County  El.  R.  Co.,  48  Hun  (N.  Y.)  348,  an  in- 
junction was  sought  to  restrain  the  construc- 
tion of  the  elevated  road.  The  court  held  that 
in  view  of  the  fact  that  the  railroad  was  of 
paramount  importance  to  the  city,  and  that 
great  public  benefits  could  be  expected  to  flow 
from  its  existence,  and  that  an  action  at  law 
would  afford  a  remedy  in  damages,  an  injunc- 
tion would  not  be  allowed.  It  was  added  that 
the  ends  of  justice  might  be  attained  with 
more  certainly  and  satisfaction  if  the  damages 
claimed  should  be  estimated  after  the  opera- 
lion  of  the  road  had  been  commenced  and  the 
results  of  such  operation  had  been  shown  by 
experience.  See  also  Watson  v.  Metropolitan 
El.  R.  Co.,  57  N.  Y.  Super.  Ct.  364. 

When  the  Equitable  Jurisdiction  Is  Supported 
by  a  Continuing  Trespass  upon  the  plaintiff's 
easements  of  light,  air,  and  access  to  his 
premises  from  the  street,  the  court,  as  inci- 
dental to  the  main  relief,  may  assess  and 
award  past  damages.  Emigrant  Mission 
Committee  v.  Brooklyn  El.  R.  Co.,  20  N.  Y. 
App.  Div.  600;  Lynch  v.  Metropolitan  El.  R. 
Co.,  129  N.  Y.  274;  McGean  v.  Metropolitan 
El.  R.  Co.,  133  N.  Y.  9;  Hunter  v.  Manhattan 
R.  Co.,  141  N.  Y.  281;  Wood  worth  v.  Brooklyn 
El.  R.  Co.,  29  N.  Y.  App.  Div.  1. 

1.  This  expression  is  used  in  several  cases. 
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being  single  in  its  character,  although  It  involves  an  application  for  two  dis- 
tinct species  of  relief,  cannot  be  separated  into  component  parts.  Thus, 
neither  party  can  claim  the  right  to  a  jury  trial  on  the  question  of  past  dam- 
ages; 1  nor  can  a  decree  of  the  trial  court  be  reversed  as  to  past  damages  and 
affirmed  as  to  the  injunction,  or  vice  versa*  In  Kentucky  a  court  of  equity 
will  not  interfere  with  the  construction  of  an  elevated  railroad  on  the  ground 
that  the  easements  appurtenant  to  abutting  property  will  be  impaired  thereby. 
The  owners  of  such  property  must  rely  on  their  remedy  at  law.3 

Easements  of  Light,  Air,  and  Access.  —  The  easements  for  the  impairment  of 
which  damages  are  to  be  awarded  are  those  of  light,  air,  and  access.4  Dam- 
ages for  noise  cannot  be  recovered  when  the  occupation  of  the  street  by  the 
company  is  lawful  and  damages  are  awarded  as  compensation  for  the  ease- 
ments condemned.5 

Common  Nuisance.  —  The  construction  of  an  elevated  railroad  which  has  been 
duly  authorized  by  law  will  not  be  enjoined  on  the  ground  that  it  is  a  common 
nuisance.6    But  where  the  use  of  the  street  for  such  purpose  has  not  been 


See  Pappenheim  v.  Metropolitan  El.  R.  Co., 
128  N.  Y.  436,  50  Am.  &  Eng.  R.  Cas.  263; 
Pond  v.  Metropolitan  El.  R.  Co.,  112  N.  Y. 
186,  8  Am.  St.  Rep.  734;  Tallman  v.  Metro- 
politan El.  R.  Co.,  121  N.  Y.  123,  43  Am.  & 
Eng.  R.  Cas.  409.  See  also  Galway  v.  Metro- 
politan El.  R.  Co.,  128  N.  Y.  132. 

But  there  are  two  important  elements  of 
damage  which  cannot  be  considered  in  esti- 
mating the  prospective  or  fee  damages,  viz., 
the  noise  of  passing  trains  and  the  invasion  of 
the  privacy  of  dwellings.  American  Bank 
Note  Co.  v.  New  York  El.  R.  Co.,  129  N.  Y. 
252,  50  Am.  &  Eng.  R.  Cas.  292;  Messenger 
v.  Manhattan  R.  Co.,  129  N.  Y.  502. 

The  relief  is  not  granted  on  the  ground  that 
the  maintenance  and  operation  of  the  road  is  a 
continuing  trespass,  because  the  interests  in- 
juriously affected  are  incorporeal  and  not  sub- 
ject to  trespass.  The  theory  of  the  law  is  that 
it  is  a  nuisance;  and  something  more  than 
nominal  damages  must  be  shown  before  an 
injunction  will  be  granted.  Bernheimer  v. 
Manhattan  R.  Co.,  26  Abb.  N.  Cas.  (N.  Y.  C. 
PI.)  88.  See  also  Sanders  v.  New  York  El.  R. 
Co.,  15  Daly  (N.  Y.)  388. 

1.  Is  a  Single  Proceeding.  —  See  Lynch  v. 
Metropolitan  El.  R.  Co.,  129  N.  Y.  274,  50  Am. 
&  Eng.  R.  Cas.  308;  and  see  infra,  this  sec- 
tion, Right  to  Trial  by  Jury  in  Injunction 
Proceedings. 

2.  Gray  v.  Manhattan  R.  Co.,  128  N.  Y.  499. 

3.  Kentucky.  —  In  Fulton  v.  Short  Route  R. 
Transfer  Co.,  85  Ky.  640,  7  Am.  St.  Rep.  619, 
it  was  held  that  a  court  of  equity  would  not 
interfere  with  the  construction  of  an  elevated 
railroad  because  it  might  result  in  special  in- 
juries to  the  owners  of  abutting  lots  by  reason 
of  smoke,  cinders,  the  cracking  of  walls,  etc.; 
but  that  such  owners  might  recover  in  a  court 
of  law  for  damages  directly  resulting  from 
such  causes. 

4.  Easements  of  Light,  Air,  and  Access  —  Ele- 
ments of  Damages.  —  Drucker  v.  Manhattan  R. 
Co.,  106  N.  Y.  157,  60  Am.  Rep.  437,  30  Am. 
&  Eng.  R.  Cas.  418;  American  Bank  Note 
Co.  v.  New  York  El.  R.  Co.,  129  N.  Y.  252,  50 
Am.  &  Eng.  R.  Cas.  292;  Seebach  v.  Metro- 
politan El.  R.  Co.,  (Super.  Ct.)  18  N.  Y.  Supp. 
208. 

In  Drucker  v.  Manhattan  R.  Co.,  106  N.  Y. 
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164,  60  Am.  Rep.  437,  30  Am.  &  Eng.  R.  Cas. 
418,  the  court  said:  "  Smoke  and  gases, 
ashes  and  cinders,  affect  and  impair  the  ease- 
ment of  air.  The  structure  itself  and  the 
passage  of  cars  lessen  the  easement  of  light. 
The  drippings  of  oil  and  water,  and  possibly 
the  frequent  columns,  interfere  with  conven- 
ience of  access.  These  are  elements  of  dam- 
age, even  though  the  necessary  concomitants 
of  the  construction  and  operation  of  the  road 
and  not  the  product  of  negligence,  for  they 
abridge  the  landowner's  easement,  and  to  that 
extent,  at  least,  are  subjects  for  redress  in  an 
action  for  damages."  In  this  case  the  ques- 
tion of  damages  from  noise  and  vibration  was 
not  properly  before  the  court,  because  no  ex- 
ceptions had  been  taken  on  that  point,  but  a 
division  of  the  court  was  foreshadowed  at  the 
end  of  the  opinion.  The  court,  referring  to 
this,  said:  "  The  question,  which  might  in- 
volve the  difference  of  opinion  among  us,  is 
not  here  presented." 

5.  Noise.  —  In  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252,  the  ques- 
tion of  damages  resulting  from  noise  and  vi- 
bration was  directly  before  the  court,  and  it 
was  held  that  such  damages  could  not  be 
recovered,  and  a  judgment  of  the  lower  court 
which  allowed  one  thousand  dollars  for  such 
damages  was  modified  by  striking  out  said 
amount.  It  was,  however,  a  majority  opinion 
only;  Ruger,  C.  J.,  Peckham  and  O'Brien, JJ., 
dissenting. 

But  where  the  occupation  of  the  street  is 
unlawful  and  past  damages  only  are  sought 
to  be  recovered  in  an  action  at  law,  the  com- 
pany is  liable  for  the  noise  of  its  trains.  Kane 
v.  New  York  El.  R.  Co.,  125  N.  Y.  164,  46  Am. 
&  Eng.  R.  Cas.  148. 

6.  Common  Nuisance.  —  Ninth  Ave.  R.  Co.  v. 
New  York  El.  R.  Co.,  7  Daly  (N.  Y.)  174. 

Maryland.  —  An  elevated  railway,  duly  au- 
thorized to,  be  constructed  upon  a  street  of  a 
city,  is  not  a  nuisance,  and  no  one  can  main- 
tain an  action  for  the  damage  caused  by  such 
obstruction  to  travel  which  he  suffers  in  com- 
mon with  the  public  at  large.  Lake  Roland 
El.  R.  Co.  v.  Webster,  81  Md.  52g. 

Person  Not  Owner  of  Fee  of  Street.  —  Even  if 
the  road  is  being  constructed  without  author- 
ity of  law,  a  person  who  does  not  own  the  fee 
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legally  authorized,  the  construction  of  the  road  ma}'  be  restrained  at  the  suit 
of  the  public  authorities;  1  and  in  such  case  it  seems  that  an  abutting  owner 
who  will  suffer  special  damage  by  the  construction  of  the  road  may  have 
injunctive  relief.8 

3.  Who  May  Recover  —  a.  Personal  Representatives.  —  The  right  of 
action  for  past  damages  to  real  property  occasioned  by  the  maintenance  and 
operation  of  an  elevated  road  is  a  personal  asset  accruing  to  the  owner  upon 
the  happening  of  the  injury,  and  upon  the  owner's  death,  therefore,  passes  to 
his  personal  representative,  and  not  to  his  devisee.  All  that  the  devisee  could 
recover  in  such  a  case  would  be  damages  sustained  to  the  value  of  the  prop- 
erty after  the  death  of  the  devisor.3  Nor  is  this  rule  affected  by  the  fact  that 
the  devisee  is  also  the  residuary  legatee  under  the  will,  and  that  after  the  com- 
mencement of  the  action  the  executor  files  his  account  and  a  decree  is  made 
directing  him  to  pay  over  to  the  devisee  the  residue  of  the  personal  estate; 
until  the  final  settlement  the  executor,  and  not  the  devisee,  is  the  proper  party 
to  maintain  the  action.4 

b.  Subsequent  Purchasers. — As  the  easement  in  the  street  of  light, 
air,  and  access,  which  is  appurtenant  to  property  abutting  on  such  street, 
passes  by  a  conveyance  of  the  land,  it  follows  that  where  the  elevated  railway 
company  has  acquired  no  right  to  maintain  its  road  in  the  street,  the  right  to 
recover  for  permanent  damages  occasioned  to  the  property  by  the  existence 
of  the  road  belongs  to  the  owner  of  the  land,  though  he  may  have  purchased 


of  the  street  cannot,  in  the  absence  of  proof  of 
special  damage,  maintain  a  suit  to  enjoin  the 
construction  thereof.  Currier  v.  West  Side 
El.  Patent  R.  Co.,  6  Blatchf.  (U.  S.)  487. 

1.  When  the  use  of  a  street  for  the  construc- 
tion of  an  elevated  railroad  has  not  been  legally 
authorized,  the  only  remedy  therefor  is  an  in 
formation  in  chancery  filed  by  the  attorney- 
general  or  by  the  state's  attorney,  in  the  name 
of  the  people,  or  a  bill  for  an  injunction 
brought  by  the  city.  Doane  v.  Lake  St.  El. 
R.  Co.,  165  111.  510;  Phelps  v.  Lake  St.  El.  R. 
Co.,  165  111.  526;  Stewart  v.  Chicago  General 
St.  R.  Co.,  166  111.  61;  Phelps  v.  Union  El.  R. 
Co.,  166  111.  131. 

2.  In  Pennsylvania,  if  the  road  is  not  author- 
ized by  law  its  construction  may  be  restrained 
at  the  instance  of  an  abutting  property  owner 
whose  premises  will  be  injured  thereby.  Potts 
v.  Quaker  City  El.  R.  Co.,  2  Pa.  Dist.  Rep.  200; 
Collins  v.  Northeastern  El.  R.  Co.,  2  Pa.  Dist. 
Rep.  417. 

Unauthorized  Appropriation  of  Land.  —  If  an 

elevated  railroad  company  attempts  to  appro- 
priate land  to  its  use  when  it  has  acquired  no 
right  thereto  by  purchase  or  condemnation,  an 
injunction  will  be  granted  at  the  suit  of  the 
owner,  although  the  relief  is  sought  in  vindi- 
cation of  a  purely  legal  right.  Bass  v.  Metro- 
politan West  Side  El.  R.  Co.,  82  Fed.  Rep. 
857. 

3.  Eight  of  Recovery  —  Personal  Representative. 

—  Paret  v.  New  York  El.  R.  Co.,  60  N.  Y. 
Super.  Ct.  441;  Griswold  v.  Metropolitan  El. 
R.  Co.,  122  N.  Y.  102. 

In  Shepard  v.  Manhattan  R.  Co.,  117  N.  Y. 
442,  it  appeared  that  the  premises  were  for- 
merly owned  by  R.  and  M.,  the  plaintiffs,  and 
by  F.,  as  tenants  in  common.  F.'s  widow 
was  joined  as  plaintiff,  both  as  administratrix 
of  the  estate  of  F.  to  recover  damages  which 
had  accrued  to  the  estate  prior  to  F.'s  decease, 
and  individually  with  respect  to  her  dower  in- 

10  C.  of  L.— 58  9'3 


terest.  A  demurrer  to  the  complaint  on  the 
ground  of  improper  joinder  of  parties  was 
overruled.  While  the  administratrix  might 
have  a  separate  right  of  action  at  law  for  dam- 
ages, yet  as  this  and  the  equitable  cause  of  ac- 
tion arose  out  of  the  same  transaction,  they 
were  properly  joined.  New  York  Code  Civ. 
Pro.,  £  484,  par.  9. 

Right  of  Lessor's  Heirs.  —  Where,  at  the  time 
of  the  owner's  death,  the  premises  are  leased 
for  a  term  of  years  to  tenants,  the  lease  hav- 
ing been  executed  after  the  construction  of  the 
road,  the  right  to  damages  accruing  from  the 
time  of  his  death  to  the  termination  of  the  lease 
belongs  to  his  heirs  who  succeed  to  his  title 
to  the  land,  and  not  to  his  personal  repre- 
sentative. "As  owners  of  the  reversion  they 
are  entitled  to  the  rents  accruing  from  the  de^ 
cedent's  death,  and  if  they  are  inadequate, 
and  this  is  attributable  to  the  wrong  of  the  de- 
fendant, it  is  an  injury  to  the  reversion,  and 
the  reversioners  at  the  time  are  the  persons 
entitled  to  maintain  the  action."  Kernochan 
v.  New  York  El.  R.  Co.,  130  N.  Y.  651,  41  N. 
Y.  St.  Rep.  266,  50  Am.  &  Eng.  R.  Cas.  317. 

4.  Griswold  v.  Metropolitan  El.  R.  Co.,  122 
N.  Y.  102.  See  also  generally  Mitchell  v. 
Metropolitan  El.  R.  Co.,  56  Hun  (N.  Y.)  543. 

The  personal  representatives  and  devisees 
of  a  deceased  owner  of  premises  affected  by 
the  operation  of  an  elevated  railway  cannot 
join  in  an  action  for  damages  caused  thereby, 
since  the  action  by  the  personal  representative 
is  for  loss  of  rent  accruing  in  the  decedent's 
lifetime,  while  that  by  the  devisee  is  for  per- 
manent injury  to  the  freehold.  Hart  v.  Met- 
ropolitan El.  R.  Co.,  15  Daly  (N.  Y.)  391. 

A  devisee  and  the  executor  of  the  devisor 
cannot  unite  their  causes  of  action  against  an 
elevated  railroad  company,  one  being  legal 
and  the  other  equitable  in  its  nature.  Jacob- 
son  v.  Brooklyn  El.  R.  Co.,  22  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  281. 
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after  the  construction  of  the  road.1 

Rental  Value.  —  In  such  case,  however,  he  may  not  recover  for  damages  to 
the  rental  value  accruing  prior  to  the  purchase.2 

Recovery  by  Executor  under  Will  Afterwards  Held  Invalid.  —  This  right  of  recovery  is 


1.  One  Who  Purchased  After  Road  Constructed. 

—  Pappenheim  v.  Metropolitan  El.  R.  Co.,  128 
N.  V.  436,  50  Am.  &  Eng.  R.  Cas.  260;  Sterry 
v.  New  York  El.  R.  Co.,  129  N.  Y.  619,  41  N. 
Y.  St.  Rep.  119;  Werfelman  v.  Manhattan  R. 
Co.,  16  Daly  (N.  Y.)  355;  Johnston  v.  Manhat- 
tan R.  Co.,  (C.  PI.)  11  N.  Y.  Supp.  68;  Mitch- 
ell v.  Metropolitan  El.  R.  Co.,  56  Hun  (N.  Y.) 
543;  Glover  v.  Manhattan  R.  Co.,  51  N.  Y. 
Super.  Ct.  1;  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  59  N.  Y.  Super.  Ct.  175; 
Conkling  v.  Manhattan  R.  Co.,  (Supreme  Ct.) 
12  N.  Y.  Supp.  847.  See  also  Mitchell  v.  Met- 
ropolitan El.  R.  Co.,  134  N.  Y.  11. 

Apparent  Objections  to  the  Rule.  —  In  Werfel- 
man v.  Manhattan  R.  Co.,  16  Daly  (N.  Y.)  355, 
the  court,  by  Larremore,  C.  J.,  said:  "  The 
remarks  of  Judge  Beach  in  Foote  v.  Manhattan 
El.  R.  Co.  [not  reported],  are  expressive  of  the 
natural  attitude  of  a  judicial  officer  and  fair- 
minded  man  towards  actions  of  this  character: 
*  The  case  is  here  presented  of  a  man  who  goes 
and  buys  a  piece  of  property  *  *  *  after 
the  elevated  road  was  built,  and  pays  a  less 
price  for  it  because  the  elevated  road  is  there, 
and  then  turns  around  and  sues  the  elevated 
road;  and,  in  my  opinion,  he  does  not  occupy 
a  position  very  commendable  in  equity.'  It 
does  not  appear,  however,  that  the  learned 
judge,  under  the  law  as  it  stands,  felt  authorized 
to  refuse  jurisdiction."  The  apparent  hard- 
ship of  this  rule  of  law  which  gives  to  the  sub- 
sequent purchaser  the  right  to  recover  damages 
for  all  future  time,  while  the  vendor  is  con- 
fined to  past  damages  which  have  accrued 
within  the  last  six  years,  is  thus  stated  by  Mr. 
Sedgwick:  "  There  cannot  be  much  doubt 
that  this  [rule  of  law]  has  produced  much 
practical  injustice.  The  vendor  has  really 
suffered  the  whole  damage,  and  sells  the  prop- 
erty at  a  price  reduced  by  the  effect  of  the 
construction  and  operation  of  the  road.  The 
vendee,  on  the  other  hand,  buying  at  a  re- 
duced rate,  gets  practically  the  benefit  of  the 
whole  claim  for  damages,  for  he  has  a  right  to 
the  injunction  and  to  compel  the  railroad  to 
pay  him  the  full  value  of  the  easements.  In 
other  words,  the  result  is  that  in  case  of  a 
sale,  the  right  to  the  lion's  share  of  the  dam- 
ages is  acquired  without  consideration  by  one 
who  has  suffered  no  injury,  but  bought  the 
property  as  it  stands,  subject  to  the  effect  pro- 
duced by  the  road,  while  the  previous  owner, 
who  really  suffered  the  wrong,  loses  all  his 
rights."  3  Sedgwick  on  Damages  (8th  ed.), 
§  1196.  It  seems,  however,  that  these  last  ob- 
jections are  fully  answered  by  the  considera- 
tion that  the  grantor  may  reserve  the  right  to 
recover  permanent  damages;  and  by  the  fur- 
ther considerations  presented  by  Peckham,  J., 
speaking  for  the  court  in  Pappenheim  v.  Met- 
ropolitan El.  R.  Co.,  128  N.  Y.  436,  50  Am.  & 
Eng.  R.  Cas.  260,  where  he  observes:  "  But 
the  argument  in  favor  of  the  vendor,  who 
owned  the  property  when  the  road  was  built, 
and  who  sold  his  land  in  a  depreciated  market 


caused  by  the  wrongful  acts  of  the  defendants, 
is  not,  to  my  mind,  very  strong.  In  the  first 
place,  he  had  his  right  of  action  to  recover  for 
all  damage  caused  by  the  trespass  up  to  the 
time  of  the  commencement  of  his  action,  and 
the  subsequent  conveyance  of  the  land  would 
not  in  any  way  affect  that  right.  If  he  desired 
to  restrain  the  further  continuance  of  the  tres- 
pass, or  to  recover  for  the  permanent  damage 
caused,  he  could,  while  owner,  commence  and 
maintain  his  action  in  equity.  In  that  action 
he  would  obtain  full  relief.  If  he  chose  to 
sell,  instead  of  using  the  remedies  which  the 
law  gives  him,  that  was  a  matter,  legally 
speaking,  of  his  own  choice.  The  defendants 
did  not  compel  or  limit  or  restrain  such  sale. 
Nothing  that  they  did  could  be  said  to  amount 
to  any  compulsion  by  them."  But  when  the 
vendee  brings  such  an  action,  he  must  rely 
upon  such  title  as  he  has  at  the  commence- 
ment of  the  action.  A  conveyance  subse- 
quently executed  and  delivered  to  him  is  not 
admissible  in  evidence.  Dean  v.  Metropolitan 
El.  R.  Co.,  119  N.  Y.  540.  See  also  Minton  v. 
New  York  El.  R.  Co.,  130  N.  Y.  332. 

2.  Damages  in  Rental  Value  Prior  to  Purchase. 
—  In  Sperb  v.  Metropolitan  El.  R.  Co.,  61 
Hun  (N.  Y.)  539,  the  referee  found  that  all  the 
damages  which  had  been  occasioned  to  the  fee 
value  of  the  premises  had  occurred  prior  to 
the  plaintiff's  purchase  of  the  property,  and 
that  in  the  conveyance  to  the  plaintiff  there 
was  a  clause  reserving  to  the  grantor  the  right 
to  recover  all  such  damages  as  had  accrued 
up  to  the  date  of  the  conveyance.  It  was  held 
that  the  referee  erred  in  finding  that  the  plain- 
tiff was  entitled  to  a  certain  sum  on  account 
of  the  depreciation  in  the  value  of  the  prem- 
ises. 

In  Siefke  v.  Manhattan  R.  Co.,  59  N.  Y. 
Super.  Ct.  444,  the  grantor  assigned  to  his  pur- 
chaser all  right  to  recover  past  damages.  The 
court  held  that  in  an  action  by  the  plaintiff, 
the  purchaser,  to  restrain  the  maintenance  of 
the  road,  he  could  not  recover  for  past  dam- 
ages, although  assigned  to  him  by  the  grantor. 
This  holding  was  on  the  ground  that  the 
principle  which  permits  past  damages  to  be 
assessed  in  actions  of  this  character  was  ex- 
ceptional, and  intended  to  prevent  multiplicity 
of  actions,  but  that  it  ought  not  to  be  so  ex- 
tended as  to  permit  a  plaintiff  to  purchase  an 
outstanding  claim  of  another  person,  enforce- 
able only  at  law,  and  unite  to  it  his  own  claim 
for  equitable  relief  and  thus  deprive  the  de- 
fendant of  his  right  to  trial  by  jury.  See  Som- 
mer  v.  New  York  El.  K.  Co.,  60  Hun  (N.  Y.)  148. 

Where  the  Original  Action  Was  Brought  by 
the  Trustees  of  an  Express  Trust,  and  afterwards 
a  supplemental  complaint  was  filed  showing 
that  the  rights  of  the  cestui  que  trust  had  been 
relinquished  to  the  trustees,  it  was  held  that 
such  transfer  pendente  lite  did  not  affect  the 
merits  of  the  case  or  destroy  the  right  of  the 
plaintiffs  to  recover.  Follett  v.  Brooklyn  El. 
R.  Co.,  91  Hun  (N.  Y.)  296. 
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not  affected  by  the  fact  that  an  executor  under  a  will,  afterwards  held  invalid, 
had  instituted  an  action  and  recovered  damages.1 

A  Conveyance  Pendente  Lite  destroys  the  plaintiff's  right  to  injunctive  relief,  and 
his  vendee's  right  to  such  relief  cannot  be  brought  into  the  action  by  supple- 
mental complaint,  even  though  the  vendee  has  received  from  the  original 
plaintiff  an  assignment  of  his  claim  for  past  damages  and  has  been  substituted 
as  plaintiff  in  the  action.58 

Vendor's  Right  to  Past  Damages.  —  Where  the  plaintiff -in  an  equitable  action  has 
conveyed  the  premises  in  question  pendente  lite,  the  defendant  is  not  entitled 
to  a  dismissal  of  the  complaint.  The  court  having  acquired  jurisdiction  at  the 
commencement  of  the  action,  may  proceed  to  final  judgment  and  award  the 
plaintiff  his  damages  which  accrued  prior  to  the  date  of  the  conveyance.3 

Reservation  of  Cause  of  Action.  —  Where  the  fee  of  a  street  is  in  the  owner  of 
adjacent  property,  it  seems  that  an  abutting  owner  who  conveys  his  property 
pendente  lite  may  proceed  to  final  judgment  and  recover  all  damages,  past, 
present,  and  prospective,  provided  the  deed  contains  an  express  reservation  of 
the  same  and  of  the  fee  of  the  street.4  But  where  the  plaintiff  is  not  the 
owner  of  the  fee  of  the  land  occupied  by  the  street,  when  he  parts  with  the 
legal  title  to  the  property  abutting  upon  the  street  he  parts  with  every  legal 
estate  or  interest  in  the  same,  and  no  attempted  reservation  will  preserve  his 
right  to  recover  prospective  damages,  unless  he  brings  in  his  grantee  as  a  party 
defendant,  in  order  that  the  court  may  be  in  a  position  to  adjust  the  equities 
and  rights  of  all  the  parties,  and  to  render  a  complete  decree,  which  will  be 
binding  on  all.5 


1.  Recovery  by  Executor  —  Will  Held  Invalid. 

—  An  abutting  owner  sued  for  damages  to  the 
permanent  value  of  his  property  caused  by  the 
railroad.  He  died  pending  the  action,  which 
was  revived  and  continued  by  his  executors, 
who  recovered  judgment  for  the  full  value  of 
the  loss.  Afterwards  the  will  under  which  the 
executors  acted  was  adjudged  invalid  as  a 
disposition  of  real  estate,  the  premises  were 
ordered  to  be  sold,  and  the  plaintiff  became 
the  purchaser.  It  was  held  that  the  subse- 
quent payment  by  the  railroad  company  of  the 
judgment  recovered  by  the  executors  did  not 
affect  the  plaintiff's  right  to  enjoin  the  opera- 
tion of  the  road,  since  the  executors  had  no 
right  to  maintain  the  action.  Mitchell  v.  Met- 
ropolitan El.  R.  Co..  56  Hun  (N.  Y.)  543. 

2.  Lindenheim  v.  New  York  El.  R.  Co.,  28 
N.  Y.  App.  Div.  170. 

3.  Conveyance  Pendente  Lite  —  Jurisdiction.  — 
Where  a  plaintiff  who  has  brought  an  equitable 
action  against  an  elevated  railroad  company 
conveys  his  premises  pendente  lite,  the  court  is 
not  ousted  of  jurisdiction  though  he  has  an 
adequate  legal  remedy  for  the  recovery  of  his 
past  damages,  inasmuch  as  the  jurisdiction  of 
a  court  of  equity  depends  upon  the  relief  to 
which  the  plaintiff  is  entitled  at  the  time  when 
the  suit  is  brought;  and  having  once  attached, 
it  is  not  affected  by  subsequent  changes  so 
long  as  a  cause  of  action  exists.  Van  Allen  v. 
New  York  El.  R.  Co.,  144  N.  Y.  174;  Cameron 
v.  New  York  El.  R.  Co.,  23  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  590;  Domschke  v.  Metropolitan 
El.  R.  Co.,  74  Hun  (N.  Y.)  442. 

Recovery  to  Time  of  Sale. —  In  such  case  the 
plaintiff  is  entitled  to  recover  damages  up  to 
the  time  of  the  sale.  Van  Allen  v.  New  York 
El.  R.  Co.,  144  N.  Y.  174;  Cameron  v.  New 
York  El.  R.  Co.,  23  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  590;  Domschke  v.  Metropolitan  El.  R 
Co.,  74  Hun  (N.  Y.)  442. 
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Waiver  of  Jury  Trial.  —  And  where  the  de- 
fendant, with  knowledge  of  the  conveyance, 
goes  to  trial  and  permits  the  plaintiff  to  intro- 
duce his  evidence  before  taking  any  steps  to 
secure  a  trial  on  the  law  side  of  the  court,  the 
right  to  a  jury  trial  is  waived.  Pegram  v. 
New  York  El.  R.  Co.,  147  N.  Y.  135. 

4.  Fee  of  Street  in  Plaintiff — Reservation  of 
Cause  of  Action.  —  McGean  v.  Metropolitan  El. 
R.  Co.,  133  N.  Y.  9. 

In  Domschke  v.  Metropolitan  El.  R.  Co.,  148 
N.  Y.  337,  the  operation  of  the  injunction  was 
stayed  until  such  time  as  the  plaintiff  should 
tender  to  the  defendant  a  conveyance  of  the 
easements  from  his  grantee. 

5.  Where  Plaintiff  Not  Owner  of  Fee  in  Street 
and  There  Is  No  Reservation  of  Cause  of  Action.  — 
In  Pegram  v.  New  York  El.  R.  Co.,  147  N.  Y. 
147,  the  court  said:  "  As  between  the  plaintiffs 
and  Schortemeier,  the  reservation  in  the  con- 
veyance would,  upon  its  face,  operate  to  retain 
in  or  confer  upon  the  plaintiffs  certain  rights 
which  Schortemeier  could  not  or  ought  not  to 
disregard.  However  strong  the  language  of 
the  reservation,  or  however  effective  might  be 
deemed  Schortemeier's  testimony  upon  the 
trial  to  preclude  him  from  thereafter  claiming 
in  derogation  of  the  rights  reserved  to  the 
plaintiffs  in  their  conveyance  to  him,  neverthe- 
less it  is  certainly  apparent  that  a  decree  in  an 
action  to  which  he  was  not  a  party  would  not 
be  conclusive  upon  him.  There  need  be  no 
question  as  to  the  right  of  the  parties  to  agree 
to  make  such  a  reservation  as  this;  but  the 
effect  of  it,  while  certain  in  so  far  as  it  could 
not  sever  the  easements  from  the  land,  was  a 
question  between  them,  in  the  disposition  of 
which  the  concern  of  the  defendants  was  that 
in  any  action  relating  to  a  damage  to  the  prop- 
erty for  invasion  of  its  easements  the  legal 
owner  should  be  bound  by  the  result.  The 
defendants,  clearly,  are  entitled  to  have  the 
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Notice  —  Of  Judicial  Proceedings.  —  A  proceeding  for  an  injunction  and  for  the 
recovery  incidentally  of  all  damages  is  regarded  somewhat  in  the  nature  of  an 
attempt  to  compel  the  railroad  company  to  condemn  the  land;  therefore,  the 
company,  after  complying  with  the  judgment  obtained  in  such  a  proceeding, 
acquires  the  right  to  infringe  the  easements,  and  one  who  afterwards  purchases 
the  property  takes  it  with  knowledge  of  the  rights  acquired  by  the  company, 
and  has  no  right  of  action  for  damages  to  his  alleged  easement.1 

Of  Release  by  Vendor.  —  A  release  to  an  elevated  railroad  company  by  the 
owner  of  abutting  property  of  all  easements  or  rights  appurtenant  thereto 
which  have  been  taken  by  the  company,  and  from  all  causes  of  action  there- 
for, past,  present,  and  future,  with  a  consent  to  a  perpetual  maintenance  and 
operation  of  the  road,  amounts  to  abandonment  of  the  easements  of  light, 
air,  and  access  afforded  by  the  street  in  front  of  the  premises.8  And  though 
such  release  be  not  recorded,  the  open,  visible,  and  notorious  possession  of  all 
the  rights  acquired  under  it  operates  as  notice  to  subsequent  purchasers  of  the 
company's  right  to  the  easements,  and  they  take  subject  to  such  right.3 

C.  LANDLORD  AND  TENANT  —  Injury  of  Temporary  or  Casual  Character.  —  In  case 
of  trespass  upon  leased  property,  the  rule  is  that  the  right  of  action  for  dam- 
ages belongs  to  him  who  suffers  the  injury.  Where  the  trespass  is  of  a  casual 
and  temporary  character,  therefore,  the  right  of  action  is  in  the  lessee.4 

Injury  of  Continuous  and  Permanent  Nature.  —  But  where,  as  in  the  case  of  elevated 
railroads,  the  nuisance  is  continuous  in  its  nature,  the  injury  is  to  the  inherit- 
ance and  causes  a  permanent  diminution  in  the  value  of  the  property,  and  the 
right  of  action  is  in  the  owner  of  the  premises.5 

Where  the  Lease  Is  Executed  After  the  Construction  of  the  Road  the  parties  are  presumed 
to  have  recognized  the  fact  that  the  existence  of  the  railroad  would  continue 


holder  of  the  legal  title  to  the  abutting  prop- 
erty bound  by  a  decree  which  permits  them, 
as  a  condition  of  being  relieved  from  the  in- 
junction, to  acquire  the  legal  right  of  main- 
tenance and  operation  by  the  payment  of  the 
sum  of  money  fixed  by  the  court  as  the  due 
compensation  to  be  made.  If  the  plaintiffs 
had  brought  in  Schortemeier  as  a  party  de- 
fendant in  the  action,  the  court  would  have 
been  in  a  position  to  adjust  the  equities  and 
rights  of  all  the  parties  and  to  render  a  com- 
plete decree  which  would  have  been  binding 
upon  each.  The  equities  created  or  arising 
between  the  pl?intiffs  and  Schortemeier, 
through  the  reservation  in  the  deed,  can  only 
be  effectively  adjusted  by  his  presence  as  a 
party  to  an  action  which  had  that  as  one  of  its 
objects.  Standing,  as  the  holder  of  the  legal 
title,  outside  of  the  action,  if  the  reservation  in 
the  plaintiffs'  conveyance  to  him  is  operative 
to  any  extent,  it  may  be  deemed  to  make  him, 
as  the  holder  of  the  legal  title,  a  trustee  for  the 
plaintiffs  with  respect  to  any  damages  which 
might  be  recovered  of  the  defendants  for  lhe 
injury  occasioned  to  the  rental  and  fee  value 
of  the  property,  through  an  action  brought  in 
his  name  or  wherein  he  was  joined  as  a 
party."  See  also  Foote  v.  Manhattan  R.  Co., 
58  Hun  (N.  Y.)  478;  Oehler  v.  New  York  El. 
R.  Co.,  4  N.  Y.  App.  Div.  152;  Foot  v.  Metro- 
politan El.  R.  Co.,  147  N.  Y.  367. 

A  Conveyance  of  the  Premises  in  Question  Before 
the  Trial  deprives  the  plaintiff  of  his  right  to 
equitable  relief.  Mooney  v.  New  York  El.  R. 
Co.,  4  N.  Y.  App.  Div.  30. 

1.  An  Injunction  Against  the  Operation  of  a 
Road  which  the  railroad  company  may  avoid 
by  tendering  a  specified  sum  for  the  easement 


is  binding  on  persons  to  whom  the  plaintiff, 
after  the  trial  and  before  judgment,  conveys 
the  land;  and  the  refusal  of  such  grantees  to 
convey  the  easement  is  not  a  ground  for  set- 
ting aside  or  modifying  the  judgment,  since 
the  duty  of  conveying  is  by  the  decree  imposed 
on  the  plaintiff,  and  may  be  made  by  him  not- 
withstanding his  conveyance  of  the  land. 
Moss  v.  New  York  El.  R.  Co.,  27  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  318;  New  York  Code  Civ. 
Pro.,  §  756- 

2.  Ward  v.  Metropolitan  El.  R.  Co.,  152  N. 
Y.  39;  White  v.  Manhattan  R.  Co.,  139  N.  Y. 
19;  Foote  v.  Metropolitan  El.  R.  Co.,  147  N. 

Y.  367. 

3.  Ward  v.  Metropolitan  El.  R.  Co.,  152  N. 
Y.  43;  Mitchell  v.  Metropolitan  El.  R.  Co.,  134 
N.  Y.  14. 

A  Presumption  that  an  Elevated  Railroad  Com- 
pany Continues  in  Possession  as  Trespasser  when 
it  was  to  some  extent  a  trespasser  as  against 
abutting  owners  on  first  obtaining  possession 
cannot  be  relied  upon  by  a  subsequent  pur- 
chaser of  abutting  premises  to  .overcome  the 
effect  of  such  possession  as  notice  of  the  com- 
pany's rights  under  an  unrecorded  release  of 
the  vendor's  easements.  Ward  v.  Metropoli- 
tan El.  R.  Co.,  152  N.  Y.  39. 

4.  Respective  Rights  of  Landlord  and  Tenant  — 
Casual  and  Temporary  Injuries.  —  See  the  title 
Trespass;  Bedingfield  v.  Onslow,  3  Lev.  209; 
Jesser  v.  Gifford,  4  Burr.  2141. 

5.  Permanent  and  Continuous  Injuries.  —  Ker- 
nochan  v.  New  York  El.  R.  Co.,  12SN.  Y.  559, 
50  Am.  &  Eng.  R.  Cas.  317. 

Damages  to  the  inheritance  may  be  recov- 
ered by  the  owner  in  fee  of  demised  premises, 
notwithstanding  the  fact  that  such  damages 
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and  to  have  contracted  with  reference  to  it.  The  lessee  has  no  right  of  action; 
because  he  took  the  property  subject  to  the  trespass,  but  the  lessor  may 
recover  damages  for  the  rental  value  during  the  time  it  is  occupied  by  the 
tenants.1 

Where,  However,  the  Lease  Is  Executed  Before  the  Construction  of  the  Road,  the  lessee  may 
maintain  an  action  to  recover  damages  to  the  extent  of  the  injury  done  to  his 
interest.2 


accrued  during  the  existence  of  the  demise. 
Conkling  v.  Manhattan  R.  Co.,  (Supreme  Ct.) 
12  N.  Y.  Supp.  847. 

1.  Lease  Executed  After  Road  Constructed.  — 
Kernochan  v.  New  York  El.  R.  Co.,  128  N.  Y. 
559,  50  Am.  &  Eng.  R.  Cas.  317;  Hine  v.  New 
York  El.  R.  Co.,  128  N.  Y.  571,  affirming 
(Supreme  Ct.)  13  N.  Y.  Supp.  510;  Sterry  v. 
New  York  El.  R.  Co.,  129  N.  Y.  619,  41  N.  Y. 
St.  Rep.  119;  Johnston  v.  Manhattan  R.  Co., 
(Supreme  Ct.)  14  N.  Y.  Supp.  897;  Mortimer  v. 
Metropolitan  El.  R.  Co.,  (Supreme  Ct.)  18  N. 
Y.  Supp.  2;  Bischoff  v.  New  York  El.  R.  Co., 
61  N.  Y.  Super.  Ct.  211 ;  Mulford  v.  Metropoli- 
tan El.  R.  Co.,  (C.  PI.)  12  N.  Y.  Supp.  929; 
Nooney  v.  New  York  El.  R.  Co.,  (Supreme 
Ct.)  17  N.  Y.  Supp.  ill;  Barrett  v.  Manhattan 
R.  Co.,  (Supreme  Ct.)  18  N.  Y.  Supp.  71; 
Sternberger  v.  Manhattan  R.  Co.,  (C.  PI.)  16 
N.  Y.  Supp.  539. 

Damages  to  the  rental  value  may  be  allowed 
in  an  action  notwithstanding  the  fact  that  ex- 
isting leases  of  the  property  were  executed 
more  than  six  years  before  the  action.  Kane 
v.  Manhattan  R.  Co.,  (Supreme  Ct.)  17  N.  Y. 
Supp.  109;  Conkling  v.  Manhatian  R.  Co., 
(Supreme  Ct.)  12  N.  Y.  Supp.  846. 

In  an  action  by  one  who  purchases  property 
abutting  on  a  street  after  the  erection  of  the 
elevated  railroad  thereon,  for  damages  to  the 
property  caused  by  the  existence  of  the  road, 
a  recovery  is  properly  allowed  for  the  loss  of 
rental  value  during  the  time  covered  by  an 
unexpired  lease  outstanding  when  the  plain- 
tiff purchased  the  property,  the  lease  having 
been  made  after  the  building  of  the  road. 
Werfelman  v.  Manhattan  R.  Co.,  16  Daly  (N. 
Y.)  355;  Whitlock  v.  Manhattan  R.  Co.,  (C. 
PI.)  11  N.  Y.  Supp.  955;  Johnston  v.  Manhat- 
tan R.  Co.,  (C.  PI.)  11  N.  Y.  Supp.  68;  Barrett 
v.  Manhattan  R.  Co.,  (Supreme  Ct.)  18  N.  Y. 
Supp.  71. 

In  Kernochan  v.  New  York  El.  R.  Co.,  128 
N.  Y.  559,  50  Am.  &  Eng.  R.  Cas.  317,  the 
court,  by  Andrews,  J.,  said:  "  In  determining 
whether  the  lessee  acquired  by  his  lease  the 
right  to  recover  damages  inflicted  upon  the 
properly  by  the  road  during  the  term,  the  situ- 
ation at  the  time  the  lease  was  executed,  the 
terms  of  the  instrument,  and  the  intention  of 
the  parties  thereto  are  to  be  considered.  The 
first  and  most  obvious  consideration  is  that  the 
lease  was  of  ihe  lot,  and  that  when  made, 
the  incorporeal  and  appurtenant  casements  in 
the  street  to  the  extent  that  they  had  been  taken 
or  invaded  by  the  elevated  railroad  had  been 
practically  severed,  though  by  wrong,  from 
the  abutting  property.  The  part  so  taken 
away  was  not  enjoyed  in  connection  with  the 
premises  leased  when  the  lease  was  executed. 
But  still  more  material  is  the  fact  that  the  rent 
reserved  in  the  lease  was  for  the  use  of  the  lot 
in  its  actual  situation.    This  is  not  stated  in 
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terms,  but  there  can  be  no  other  reasonable  in- 
ference. The  road  was  then  in  the  street  and' 
was  intended  to  be  a  permanent  structure.  It 
would  be  an  unnatural  and  violent  presump- 
tion that  the  lessor  intended  to  exact,  or  that 
the  lessee  intended  to  pay,  rent  measured 
by  the  value  of  the  use  of  the  premises 
without  the  railroad,  on  the  supposition  that 
it  would  be  removed  during  the  term." 

2.  Lease  Executed  Prior  to  Construction  of  Road. 
—  In  Kernochan  v.  New  York  El.  R.  Co.,  128 
N.  Y.  559,  50  Am.  &  Eng.  R.  Cas.  317,  the 
principle  in  the  text  was  not  involved  directly, 
but  the  court  laid  down  the  rule  that  "  in  a 
case  where  the  lease  was  made  prior  to  the 
construction  of  the  road  different  considera- 
tions would  apply.  Under  such  a  lease  the 
lessee  is  the  party  who  would  be  entitled  to 
maintain  the  action,  for  the  same  reason  that 
we  hold  that  the  lessor  is  entitled  in  the  pres- 
ent case  —  viz.,  that  he  suffers  the  injury." 

The  point  was  directly  involved  in  Taylor  v. 
Metropolitan  El.  R.  Co.,  50  N.  Y.  Super.  Ct. 
311,  and  it  was  held  that  the  lessees  might  re- 
cover the  depreciation  in  the  rental  value  of 
the  premises,  but  damages  caused  by  a  falling 
off  of  patronage  (the  plaintiff  was  a  physician) 
were  held  too  remote. 

Illustrations.  —  I n  Kearney  v.  Metropolitan 
El.  R.  Co.,  129  N.  Y.  76,  it  appeared  that  the 
plaintiff  held  certain  premises  as  the  assignee 
of  a  lease  which  was  executed  prior  to  the 
constructton  of  the  railroad,  and  that  the  lease 
contained  a  renewal  clause.  Before  the  expira- 
tion of  the  original  lease  the  road  was  con- 
structed, and  at  the  expiration  of  said  lease  it 
was  renewed.  The  action  was  brought  to  re- 
strain the  further  maintenance  and  operation 
of  the  road  and  to  recover  damages  to  the 
leasehold.  It  was  held  that  the  plaintiff  was 
entitled  to  recover  damages  which  accrued 
both  before  and  after  the  renewal  of  the  lease, 
as  the  new  lease  was  but  a  continuation  of  the 
old  one. 

But  in  Krone  v.  Kings  County  El.  R.  Co.,, 
50  Hun  (N.  Y.)  431,  it  appeared  that  the  plain- 
tiff had  a  leasehold  interest  in  the  property  for 
a  term  of  three  years.  A  stairway  for  the 
ascent  of  passengers  had  been  constructed  in 
front  of  the  house,  and  it  was  claimed  that  the 
stairway  obstructed  the  light,  air,  and  access 
to  the  property  and  thereby  injured  and  dam- 
aged it.  The  plaintiff  sought  equitable  relief 
by  injunction  and  damages  for  injury  to  her 
leasehold.  The  injunction  was  refused.  The 
court  said:  "  The  elevated  railroad  of  the  de- 
fendant has  been  constructed  with  the  consent 
of  the  municipal  authorities  and  of  the  fee 
owner  of  the  premises  in  question,  and  stands 
under  the  full  sanction  of  legal  authority.  Its 
construction  is  intended  to  subserve  a  great 
public  interest,  and  in  theory  of  law  it  was  for 
a  public  purpose,  to  which  private  interests 
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The  Measure  of  Past  Damages  in  an  action  by  the  lessor  is,  as  in  other  cases,  the 
difference  between  the  rental  value  of  the  premises  when  free  from  the  effect 
of  the  nuisance  and  that  when  subject  to  it.1 

Injunction  by  Owner  of  Fee  —  Outstanding  Lease.  — -  The  right  of  the  owner  of  the 
fee  to  enjoin  the  operation  of  the  road  is  not  affected  by  the  fact  that  his 
premises  are  at  the  time  subject  to  an  outstanding  lease.2 

d.  Other  Parties.  —  As  a  general  rule,  any  party  who  has  an  interest  in 
the  abutting  land  and  the  easement  appurtenant  thereto,  which  is  directly 
affected  by  the  maintenance  and  operation  of  the  road,  has  a  right  to  main- 
tain an  action  for  damages.3    And  all  the  owners  of  undivided  property  should 


are  always  subservient;  not  that  private  in- 
terests are  to  be  destroyed  or  disregarded. 
*  *  *  The  damages  resulting  to  private 
property  in  such  cases  may  be  assessed  in  the 
manner  provided  by  law,  or  they  may  be  re- 
covered in  an  action  at  law.  In  this  case,  the 
damages  to  ensue  to  the  plaintiff  are  simple 
and  can  be  easily  found  by  a  jury." 

A  Lessee  Is  Not  Entitled  to  a  Perpetual  Injunc- 
tion.—  The  injunction,  when  granted,  should 
continue  only  during  the  existence  of  the 
lessee's  interest.  Welsh  v.  New  York  El.  R. 
Co.,  16  Daly  (N.  Y.)  515. 

Error  in  granting  an  injunction  in  favor  of  a 
lessee  against  an  elevated  railway  company, 
which  should  be  operative  after  the  expiration 
of  the  lease,  does  not  necessarily  call  for  re- 
versal, since  the  judgment  can  be  modified  by 
limiting  the  operation  of  the  injunction  to  the 
period  covered  by  the  lease.  Welsh  v.  New 
York  El.  R.  Co.,  16  Daly  (N.  Y.)  515;  Odell  v. 
Metropolitan  El.  R.  Co.,  3  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  335. 

Renewals.  —  When  the  estate  in  abutting 
premises  of  the  plaintiff,  in  an  action  against 
an  elevated  street  railroad  for  an  injunction 
and  damages,  originated  in  a  lease  with  cove- 
nants for  renewals  executed  before  the  con- 
struction of  the  road,  the  fact  that  he  had 
taken  a  new  lease  after  the  construction  of  the 
road  does  not  deprive  him  of  the  right  to  relief 
where  it  appears  that,  by  the  intention  of  the 
parties,  the  new  lease  was  a  continuation  of 
the  original  lease  and  secured  to  him  all  the 
rights  conferred  thereby.  Witmark  v.  New 
York  El.  R.  Co.,  149  N.  Y.  393.  See  also 
Kearney  v.  Metropolitan  El.  R.  Co.,  129  N.  Y. 
76,  supra,  this  note. 

Maryland.  —  The  lessee  of  abutting  property 
is  entitled  to  recover  damages  to  the  extent  to 
which  the  usable  value  of  the  premises  has 
been  diminished  by  the  existence  of  the  road. 
Lake  Roland  El.  R.  Co.  v.  Webster,  81  Md. 
529. 

1.  Conkling  v.  Manhattan  R.  Co.,  (Supreme 
Ct.)  12  N.  Y.  Supp.  847. 

2.  Suarez  v.  Manhattan  R.  Co.,  (Supreme 
Ct.)  15  N.  Y.  Supp.  224;  Macy  v.  Metropolitan 
El.  R.  Co.,  59  Hun  (N.  Y.)  365. 

3.  Other  Parties  Entitled  to  Sue  for  Damages.  — 
See  the  title  Eminent  Domain,  ^j//  In  re  Met- 
ropolitan El.  R.  Co.,  (Supreme  Ct.)  12  N.  Y. 
Supp.  506. 

Evidence  that  the  plaintiff  is  in  possession 
of  the  abutting  land,  under  a  recorded  deed, 
claiming  a  fee,  is  sufficient  proof  of  the  right 
to  the  easements  to  maintain  such  action, 
especially  where  it  appears  that  the  defendant 
has  commenced  proceedings  to  acquire  title  to 
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such  easements  by  condemnation.  Werfelman 
v.  Manhattan  R.  Co.,  16  Daly  (N.  Y.)  355; 
Johnston  v.  Manhattan  R.  Co.,  (C.  PI.)  n  N. 
Y.  Supp.  68.  See  also  Senft  v.  Manhattan  R. 
Co.,  57  N.  Y.  Super.  Ct.  417,  where,  after 
joinder  of  issue,  the  plaintiff  conveyed  the  fee 
of  the  premises  to  his  wife,  and  after  trial,  but 
before  final  submission,  he  also  assigned  to 
her  all  his  causes  of  action.  If  the  incidental 
relief  by  way  of  past  damages  affects  other 
persons  than  the  present  owners,  they  may 
properly  be  brought  in  as  parties.  Shepard 
v.  Manhattan  R.  Co.,  117  N.  Y.  442. 

Partners.  —  In  an  action  for  damages  and  for 
injunction  it  appeared  that  although  the  plain- 
tiff held  the  legal  title  to  the  property,  another 
was  partner  with  him  therein.  It  was  held 
that  the  holder  of  the  legal  title  might  main- 
tain an  action  in  his  own  name  as  the  real 
party  in  interest;  lhat  his  recovery  would  not 
be  limited  to  an  undivided  half  interest  in  the 
damages  sustained;  but  the  judgment  that  on 
payment  of  a  certain  compensation  for  the 
easements  affected,  the  railroad  company 
should  become  entitled  to  a  conveyance  thereof 
should  provide  that  the  plaintiff's  partner 
join  in  the  conveyance.  Korn  v.  New  York 
El:  R.  Co.,  (Supreme  Ct.)  13  N.  Y.  Supp.  514. 

Life  Tenant,  Remainderman,  and  Reversioner.  — 
The  construction  and  operation  of  the  elevated 
road  in  the  street  being  a  coniinuing  nuisance, 
the  owner  of  the  reversion  of  abutting  premises 
being  entitled,  under  the  New  York  Code  Civ. 
Pro.,  §  1665,  to  "  maintain  an  action  founded 
upon  an  injury  done  to  the  inheritance,"  not- 
withstanding the  intervening  estate,  may  re- 
cover damages  accruing  within  the  period  of 
limitation  of  six  years,  though  the  railway  was 
constructed  and  operated  before  that  period. 
Doyle  v.  Manhattan  R.  Co.,  16  Daly  (N.  Y.) 
506;  Hine  v.  New  York  El.  R.  Co.,  (Supreme 
Ct.)  13  N.  Y.  Supp.  510;  Ottingerz/.  New  York 
El.  R.  Co.,  (Supreme  Ct.)  15  N.  Y.  Supp.  18; 
Thompson  v.  Manhattan  R.  Co.,  15  Daly  (N. 
Y.)  438,  and  16  Daly  (N.  Y.)64,  affirmed  130  N. 
Y.  360;  Macy  v.  Metropolitan  El.  R.  Co.,  59 
Hun  (N.  Y.)  365. 

In  proceedings  to  condemn  land  for  the  pur- 
pose of  an  elevated  road,  the  remainderman, 
as  well  as  the  life  tenants,  must  be  made  a 
party.  In  re  Metropolitan  El.  R.  Co.,  (Su- 
preme Ct.)  12  N.  Y.  Supp.  506. 

The  life  tenant  cannot  maintain  a  proceed- 
ing for  an  injunction  and  for  damages  to  her 
estate  in  the  premises  arising  from  the  un- 
lawful occupation  of  the  street  by  the  railroad 
company,  without  bringing  in  as  parties  those 
interested  in  the  fee.  This  rule  applies  even 
though  the  instrument  under  which  the  tenant 
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holds  provides  that  if  she  marries  she  shall  be 
entitled  to  the  fee.  Bach  v.  New  York  El.  R. 
Co.,  60  Hun  (N.  Y.)  128;  Moore  v.  New  York 
El.  R.  Co.,  15  Daly  (N.  Y.)  510.  See  also  in 
this  connection  Lazarus  v.  Metropolitan  El.  R. 
Co.,  69  Hun  (N.  Y.)  190;  McNair  v.  Rochester, 
etc.,  R.  Co.,  (Supreme  Ct.)  14  N.  Y.  Supp.  39. 

The  measure  of  damages  to  the  remainder- 
man is  the  difference  between  the  value  of  the 
remainder  with  and  that  without  the  railroad, 
and  is  to  be  estimated  by  taking  the  damage 
to  the  fee  and  apportioning  it  between  the  lite 
tenant  and  the  remainderman  according  to  the 
annuity  tables.  Thompson  v.  Manhattan  R. 
Co.,  15  Daly  (N.  Y.)  438. 

Trustees  —  Trust  Property.  —  When  the  plain- 
tiff in  an  action  for  injunctive  relief  against 
an  elevated  railroad  is  a  trustee  and  cannot 
sell  and  convey  the  premises  in  question  with- 
out the  consent  of  third  parties,  it  is  necessary 
that  the  plaintiff's  conveyance  of  title  to  the 
easements  should  be  accompanied  by  the  con- 
sent of  such  third  parties,  in  order  that  the 
railroad  company  may  be  compelled  to  pay 
the  fee  damages.  Reed  v.  Metropolitan  El. 
R.  Co.,  (Supreme  Ct.)  18  N.  Y.  Supp.  811. 

Executors  who  are  also  trustees  may  main- 
tain an  action  for  damages  resulting  from  an 
interference  with  easements  appurtenant  to 
the  trust  property.  Knox  v.  Metropolitan  El. 
R.  Co.,  58  Hun  (N.  Y.)  517;  Meeks  v.  Metro- 
politan El.  R.  Co.,  58  N.  Y.  Super.  Ct.  466; 
Korn  v.  Metropolitan  El.  R.  Co.,  59  Hun  (N. 
Y.)  505. 

The  beneficiaries  of  a  trust  cannot  maintain 
an  action  to  recover  damages  resulting  from 
the  operation  of  an  elevated  railway,  unless 
the  trustees  decline  to  bring  the  action.  Lind- 
heim  v.  Manhattan  R.  Co.,  68  Hun  (N.  Y.) 
122.  Where  the  trustee  brings  the  action,  the 
beneficiaries,  though  not  necessary  parties,  are 
proper  parties.  Roberts  v.  New  York  El.  R. 
Co.,  12  Misc.  Rep.  (N.  Y.  Super.  Ct.)  345. 

The  executors  and  trustees  of  the  deceased 
owner  of  abutting  property  do  not  occupy  the 
relation  of  purchasers  from  the  deceased,  but 
■succeed  in  behalf  of  the  beneficiaries  to  the 
rights  of  the  abutter,  and  may  recover  dam- 
ages to  the  rental  value  of  the  land  caused  by 
the  operation  of  the  road.  Mortimer  v.  Man- 
hattan R.  Co.,  129  N.  Y.  81.  And  in  view  of 
the  decision  in  the  case  of  Pappenheim  v.  Met- 
ropolitan El.  R.  Co.,  128  N.  Y.  436,  50  Am.  & 
Eng.  R.  Cas.  260,  it  would  make  no  difference 
whether  they  were  regarded  as  subsequent 
purchasers  or  not. 

Mortgagor  and  Mortgagee.  —  In  Porter  v.  Met- 
ropolitan El.  R.  Co.,  120  N.  Y.  284,  it  appeared 
that  the  plaintiff  in  the  case  had  given  a  mort- 
gage upon  her  property,  which  in  December 
was  foreclosed  and  the  premises  sold.  The 
action  was  commenced  in  the  following  March. 
It  was  held  that  the  plaintiff's  right  of  action 
for  injuries  sustained  while  she  had  the  title 
was  personal  to  her,  and  did  not  pass  with  it 
on  the  foreclosure  sale,  nor  was  she  divested 
thereby  of  her  right  of  action.  The  case  was 
not  affected  by  the  fact  that  the  judgment  in 
this  case  would  be  no  bar  to  an  action  by  the 
purchaser  in  such  sale  for  damages  accruing 
after  the  acquired  title.  McFaddcn  v.  John- 
son, 72  Pa.  St.  335,  13  Am.  Rep.  68r;  King  v. 
New  York,  102  N.  Y.  172.    See  also  Giordano 
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v.  Manhattan  R.  Co.,  (Supreme  Ct.)  9  N.  Y. 
Supp.  258;  Woolsey  v.  New  York  El.  R.  Co., 
(Supreme  Ct.)  9  N.  Y.  Supp.  133. 

Where  there  is  a  valid  mortgage  on  the 
premises,  the  judgment  against  the  railroad 
company  must  provide  for  the  release  from 
such  mortgage  of  the  rights  to  be  conveyed  by 
the  plaintiff  to  the  railroad  company  upon  pay- 
ment of  the  fee  damages,  and  a  failure  so  to 
provide  upon  request  by  the  defendant  is 
error.  Woalsey  v.  New  York  El.  R.  Co.,  134 
N.  Y.  323,  ?>iodifying  (Supreme  Ct.)  9  N.  Y. 
Supp.  133. 

Premises  Owned  and  Occupied  by  a  Corporation. 

—  In  American  Bank  Note  Co.  v.  New  York 
El.  R.  Co.,  59  N.  Y.  Super.  Ct.  175,  it  appeared 
that  the  buildings  on  the  premises  were  owned 
and  used  by  a  corporation  for  the  manufacture 
of  engravings,  etc.  In  discussing  the  question 
of  past  damages  the  court,  per  Freedman,  J., 
said:  "  This  raises  a  question  as  to  the  right 
rule  of  past  damages  in  the  case  of  a  corpora- 
tion in  possession.  In  the  case  of  an  indi- 
vidual owner  who  himself  was  the  occupant  of 
the  premises,  the  true  measure  of  damages  is 
the  loss  of  the  rental  value,  provided  it  ap- 
pears that  the  premises  were  rendered  dis- 
agreeable and  uncomfortable,  but  the  recovery 
must  be  confined  to  the  six  years  preceding 
the  commencement  of  the  action,  together 
with  the  added  damage  to  the  time  of  the  trial. 
This  rule  is  inapplicable  to  a  corporation  in 
possession,  because  a  corporation  cannot  be 
subjected  to  personal  inconvenience  and  dis- 
comfort. Such  a  corporation,  therefore,  can- 
not recover  as  for  loss  of  rental  value,  but  only 
for  additional  expense  incurred.  Such  a  recov- 
ery is  in  lieu  of  and  falls  short  of  the  amount 
recoverable  by  an  individual  owner,  and  is 
sanctioned  by  the  decisions  of  Seventh  Ward 
Nat.  Bank  v.  New  York  El.  R.  Co.,  53  N.  Y. 
Super.  Ct.  412;  Fifth  Nat.  Bank  v.  New  York 
El.  R.  Co.,  28  Fed.  Rep.  231;  New  York  Nat. 
Exch.  Bank  v.  Metropolitan  El.  R.  Co.,  53  N. 
Y.  Super.  Ct.  511." 

Kings  County.  —  In  Kings  County  v.  Sea  View 
R.  Co.,  23  Hun  (N.  Y.)  180,  the  supervisois  of 
the  county  brought  suit  to  restrain  the  con- 
struction of  a  railway  over  the  parkway  leading 
to  and  the  road  adjoining  the  concourse  con- 
structed by  the  park  commissioners  of  Brook- 
lyn, under  Neio  York  Laws  of  1874,  c.  583,  as 
amended  by  Laws  of  1875,  c.  489.  It  was  held 
that  by  these  acts  the  fee  to  the  streets  in  ques- 
tion was  not  vested  in  Kings  County,  but  re- 
mained in  the  former  owners;  that  therefore 
the  county  could  not  maintain  the  action.  Nor 
could  it  maintain  the  action  on  the  ground 
that  the  railway  would  frighten  teams  and  di- 
minish the  value  of  adjoining  lots  which  were 
to  be  assessed  to  reimburse  the  county  for 
moneys  borrowed  for  the  purpose  of  paying 
for  improvements  made  under  the  said  acts. 

A  Religious  Corporation  conducting  services 
in  a  church  abutting  on  a  street  in  which 
there  is  an  elevated  railroad  is  entitled  to  re- 
cover, as  past  or  rental  damages,  compensa- 
tion for  injury  arising  out  of  the  fact  that  the 
noise  of  running  trains  has  seriously  inter- 
fered with  the  religious  exercises.  Church  of 
Holy  Apostles  v.  New  York  El.  R.  Co.,  21  N. 
Y.  App.  Div.  47.  But  it  is  otherwise  in  con- 
demnation proceedings  where  the  company  is 
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join  in  the  action. 1 

4.  Evidence  —  a.  OPINION  OF  WITNESSES  —  General  Rule  —  Incompetent.  —  The 

opinions  of  ordinary  witnesses  as  to  what  would  have  been  a  fair  value  of  the 
property  if  the  railroad  had  not  been  built  are  incompetent  as  evidence;  so  also 
arc  their  opinions  as  to  the  causes  which  produced  the  decrease  in  value  and 
as  to  the  amount  of  damages  caused  thereby.* 

Modifications  of  General  Rule.  —  This  rule,  however,  is  subject  to  various  modifi- 
cations; thus,  some  of  the  cases  hold  that  the  admission  of  such  evidence  is 
not  error  prejudicial  to  the  railroad  company,  where  it  appears  that  similar 
evidence  was  admitted  in  its  behalf,3  or  where  it  appears  from  the  small 


not  a  trespasser.  Matter  of  Seaside,  etc.,  El. 
R.  Co.,  83  Hun  (N.  Y.)  143. 

1.  Woodworth  v.  Brooklyn  El.  R.  Co.,  29  N. 
Y.  App.  Div.  1, 

2.  General  Rule  as  to  Opinions  of  Witness  as 
Evidence.  —  McGean  v.  Manhattan  R.  Co.,  117 
N.  Y.  219;  Korn  v.  Metropolitan  El.  R.  Co.,  59 
Hun  (N.  Y.)  505.  See  also  Thompson  v.  Man- 
hattan R.  Co.,  16  Daly  (N.  Y.)  64;  Malcolm  v. 
Metropolitan  El.  R.  Co.,  (C.  PI.)  13  N.  Y. 
Supp.  283  (question  allowed  on  cross-examina- 
tion); Blumenthal  v.  New  York  El.  R.  Co.,  60 
N.  Y.  Super.  Ct.  05;  McGay  v.  Manhattan  El. 
R.  Co.,  (C.  PI.)  16  N.  Y.  Supp.  155.  Compare 
Werfelman  v.  Manhattan  R.  Co.,  16  Daly  (N. 
Y.)  355;  Ottenot  v.  New  York,  etc.,  R.  Co., 
(Buffalo  Super.  Ct.)  2  N.  Y.  Supp.  722;  Mitch- 
ell v.  Metropolitan  El.  R.  Co.,  (Supreme  Ct.)  9 
N.  Y.  Supp.  130  (criticising  the  McGean  case); 
Teerpenning  v.  Corn  Exch.  Ins.  Co.,  43  N.  Y. 
279;  Marcly  v.  Shults,  29  N.  Y.  346;  Fremont, 
etc.,  R.  Co.  v.  Whalen,  11  Neb.  585,  5  Am.  & 
Eng.  R.  Cas.  364. 

In  the  Earlier  Cases  it  was  doubted  whether 
there  is  much  force  in  the  rule  excluding  such 
evidence.  In  Thompson  v.  Manhattan  R.Co., 
16  Daly  (N.  Y.)  64,  Bookstaver,  J.,  in  com- 
menting on  the  case  of  McGean  v.  Manhattan 
R.  Co.,  117  N.  Y.  219,  said:  "  The  fact  is  that 
for  a  long  time,  in  nearly  all  of  these  damage 
cases,  such  testimony  was  admitted  both  as  to 
the  rental  and  fee  value,  although  it  must  be 
conceded  that  it  was  very  unsatisfactory  and 
could  aid  the  court  but  little  in  arriving  at  a 
conclusion  upon  the  damages  to  any  particular 
piece  of  property."  And  in  the  case  of  Craw- 
ford v.  Metropolitan  El.  R.  Co.,  120  N.  Y.  624, 
30  N.  Y.  St.  Rep.  866,  the  tenant  of  a  room  on 
the  premises  was  asked:  "  What  would  the 
room  which  you  occupied,  and  for  which  you 
said  you  paid  five  dollars,  have  been  worth  if 
the  elevated  railroad  had  not  been  opposite 
the  house?"  This  question  was  objected  to 
as  being  incompetent,  and  because  the  witness 
was  not  an  expert.  The  objection  was  over- 
ruled, however,  and  the  appellate  court  con- 
sidered that  the  overruling  was  not  error. 
The  court  said:  "  Whilst  the  case  of  McGean 
v.  Manhattan  R.  Co.,  117  N.  Y.  219,  may  be  an 
authority  for  the  appellant  upon  the  admissi- 
bility of  the  evidence  objected  to,  it  is  at  the 
same  time  an  adverse  authority  upon  the  suffi- 
ciency of  the  objections."  See  also  3  Sedg- 
wick on  Damages  (8th  ed.),  p  1208. 

Later  Cases,  however,  insist  strenuously 
upon  the  observance  of  the  rule.  In  Roberts 
v.  New  York  El.  R.  Co.,  128  N.  Y.  455,  50  Am. 
&  Eng.  R.  Cas.  326,  an  expert  witness  was 
asked  to  testify  what,  in  his  judgment,  was 
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"  the  value  of  that  property  damaged,  if  at 
all,  by  the  presence  of  the  structure  and  the 
running  of  the  trains."  The  admission  of  his 
answer  was  held  to  be  reversible  error,  since 
the  question  asked  of  the  witness  was  the 
exact  one  which  it  was  the  jury's  province  to 
decide.  The  court  went  on  to  say  that  the 
proper  method  is  to  prove  the  value  of  the 
property  before  and  after  the  construction  of 
the  elevated  road,  from  which  the  court  may 
ascertain  the  quantum  of  damages.  The 
opinion  of  the  court  by  Peckham,  J.,  and  the 
dissenting  opinion  of  Gray,  J.,  with  whom 
concurred  Ruger,  C.  J.,  both  discuss  the  ques- 
tion at  great  length.  The  case  has  been  fol- 
lowed in  preference  to  previous  rulings,  in 
Wallach  v.  Manhattan  El.  R.  Co.,  (C.  PI.)  16 
N.  Y.  Supp.  156;  Delafield  v.  Manhattan  El. 
R.  Co.,  (C.  PI.)  16  N.  Y.  Supp.  157.  See  also 
Doyle  v.  Manhattan  R.  Co.,  128  N.  Y.  488; 
Gray  v.  Manhattan  R.  Co.,  128  N.  Y.  499;  Blu- 
menthal v.  New  York  El.  R.  Co.,  60  N.  Y. 
Super.  Ct.  95;  Kernochan  v.  New  York  El.  R. 
Co.,  128  N.  Y.  559,  50  Am.  &  Eng.  R.  Cas.  317 
(question  not  sufficiently  raised  on  appeal). 

In  was  further  held  in  Roberts  v.  New  York 
El.  R.  Co.,  128  N.  Y.  455,  50  Am.  &  Eng.  R. 
Cas.  326,  that  the  error  in  admitting  such  evi- 
dence was  not  rendered  harmless  by  the  fact 
that  upon  judgment  being  rendered  against  it 
the  railroad  might  submit  to  an  injunction, 
and  in  the  meantime  condemn  the  easements 
instead  of  taking  from  the  plaintiff  a  deed  in 
fee  to  them. 

In  an  action  to  recover  damages  arising 
from  the  operation  of  the  defendant's  elevated 
railway  in  front  of  the  plaintiff's  premises,  the 
court  properly  permitted  a  witness  to  state 
what  effect  on  the  plaintiff's  light  was  pro- 
duced by  the  railroad  structure,  such  effect 
being  a  fact  and  not  an  inference.  And  evi- 
dence of  the  precipitation  of  cinders  and  dust 
from  the  structure  to  the  sidewalk  was  prop- 
erly admitted  to  show  depreciation  in  the 
value  of  the  premises.  Stanley  v.  New  York 
El.  R.  Co.,  (Supreme  Ct.)  17  N.  Y.  Supp. 
931- 

The  Admission  of  Improper  Evidence  is  not 

cured  by  a  finding  of  the  court  to  the  effect 
that  such  evidence  is  disregarded  "  except 
where  the  opinion  is  a  matter  of  personal  ex- 
perience and  personal  knowledge  of  the  ex- 
pert, as  shown  by  prior  and  later  testimony." 
The  appellate  court  has  no  means  of  deter- 
mining how  much  of  such  testimony  the  trial 
court  considered.  American  Bank-Note  Co. 
v.  Metropolitan  El.  R.  Co.,  63  Hun  (N.  Y.)  506. 

3.  Thompson  v.  Manhattan  R.  Co.,  16  Daly 
(N.  Y.)  64. 
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amount  awarded  that  no  injustice  was  done  to  the  company.1 

Hearsay.  —  The  testimony  of  a  real  estate  agent  that  not  one  person  in 
twenty  would  take  property  in  the  street  occupied  by  the  road,  and  that  the 
reason  assigned  for  such  refusal  was  that  it  was  "on  account  of  the  elevated 
road,"  is  inadmissible  as  being  hearsay.2 

Experts.  —  The  principal  contention  which  is  made  in  this  connection  refers 
to  the  admissibility  of  the  opinion  of  a  person  in  the  real  estate  business  who 
is  called  as  an  expert.  Many  cases  in  the  lower  courts  held  that  a  real  estate 
agent  who  has  followed  the  sales  and  rental  values  of  property  in  the  neigh- 
borhood of  the  premises  in  question  was  competent  to  give  his  opinion  as  to 
the  extent  of  depreciation  in  the  value  of  the  property  on  account  of  the 
elevated  road ; 3  but  the  cases  in  the  Court  of  Appeals  oppose  this  view,  and 
uniformly  hold  that  opinion  evidence  as  to  the  amount  or  cause  of  the  damage 
must  always  be  excluded,  even  when  given  by  one  who  claims  to  be  an  expert, 
inasmuch  as  these  are  the  precise  questions  to  be  decided  by  the  court  or 
jury.4    But  expert  evidence  is  admissible  to  prove  the  present  value  of  the 


1.  When  Admission  of  Improper  Evidence  May 
Be  Disregarded.  —  Mitchell  v.  Metropolitan  El. 
R.  Co.,  (Supreme  Ct.)  9  N.  Y.  Supp.  130;  Kuh 
v.  Metropolitan  El.  R.  Co.,  58  N.  Y.  Super.  Ct. 
138.  Thus  in  McGean  v.  Manhattan  R.  Co., 
117  N.  Y.  2ig,  where  there  was  abundant  evi- 
dence that  the  actual  rental  value  of  similar 
property  in  the  same  street  steadily  decreased 
after  the  building  of  the  road;  that  while  it 
was  being  constructed  business  on  the  street 
began  to  fall  off;  that  dirt,  ashes,  smoke,  and 
cinders  filled  the  air,  darkened  the  light,  and 
so  embarrassed  trade  that  business  left  the 
street,  and  the  verdict  was  for  a  less  amount 
than  the  damages  this  testimony  tended  to 
show,  the  error  in  the  admission  of  such  evi- 
dence was  considered  not  to  be  a  ground  for 
reversal.  Korn  v.  New  York  El.  R.  Co.,  (Su- 
preme Ct.)  13  N.  Y.  Supp.  514. 

In  Blumenthal  v.  New  York  El.  R.  Co.,  60 
N.  Y.  Super.  Ct.  95,  it  was  held,  on  the  ground 
that  the  payment  of  damages  in  avoidance  of 
an  injunction  is  a  matter  of  favor,  that  where 
the  opinion  of  a  witness  as  to  the  value  of 
easements  was  improperly  admitted  and  dam- 
ages of  a  substantial  character  were  shown, 
the  judgment  in  the  plaintiff's  favor  might  be 
so  modified  as  to  restrain  the  operation  of  the 
railroad  unless  the  company  took  steps,  within 
a  reasonable  time,  to  condemn  the  easements. 
See  also  Bolger  v.  Metropolitan  El.  R.  Co.,  61 
N.  Y.  Super.  Ct.  459. 

2.  Mooney  v.  New  York  El.  R.  Co.,  16  Daly 
(N.  Y.)  145. 

3.  Testimony  of  Real  Estate  Agent  —  Lower 
Courts  of  New  York.  —  In  Ottinger  v.  New  York 
El.  R.  Co.,  (Supreme  Ct.)  17  N.  Y.  Supp.  912, 
in  the  general  term  of  the  Supreme  Court  of 
the  first  department,  a  real  estate  expert  was 
asked:  "  What  is  the  rental  value  of  that  prop- 
erty in  question,  with  the  free  use  of  all  above 
the  surface  of  the  street  for  light,  air,  and  ac- 
cess toand  from  the  building?"  Thecourtheld 
the  question  competent,  saying,  by  O'Brien, 
].:  This  precise  question  was  passed  upon 
in  Korn  v.  Metropolitan  El.  R.  Co.,  59  Hun 
(N.  Y.)  505,  which  we  are  informed  was  in 
December,  1891,  affirmed  by  the  Court  of  Ap- 
peals, 129  N.  Y.  648.  The  Korn  case  holds 
that  the  question  objected  to  does  not  conflict 
with  the  rule  laid  down  in  the  McGean  case, 
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McGean  v.  Manhattan  R.  Co.,  117  N.  Y. 
219." 

And  in  Hine  v.  New  York  El.  R.  Co.,  36 
Hun  (N.  Y.)  293,  a  real  estate  broker  familiar 
with  the  property  in  question  was  called  by 
the  railroad  company,  and  asked:  "What 
has  been  the  effect,  in  your  opinion,  of  the 
elevated  railroad  upon  the  value  of  the  prop- 
erty, so  far  as  the  items  of  light,  air,  and  ac- 
cess to  the  premises  are  concerned  ?  "  The 
plaintiff  objected  and  the  question  was  ex- 
cluded. This  exclusion  was  held  error.  Such 
evidence  was  also  admitted  in  Shepard  v.  New 
York  El.  R.  Co.,  (Supreme  Ct.)  15  N.  Y.  Supp. 
175,  it  appearing  that  the  witness  had  lived  in 
the  neighborhood  for  twenty-five  years,  owned 
property  there,  and  had  kept  himself  informed 
as  to  both  the  fee  and  the  rental  value. 

There  are  other  cases  in  which  the  same  or 
similar  questions  have  been  allowed,  and  most 
of  them  have  been  reversed  on  appeal.  Johns- 
ton v.  Manhattan  R.  Co.,  (Supreme  Ct.)  14  N. 
Y.  Supp.  897;  Cunningham  v.  Manhattan  R. 
Co.,  (Super.  Ct.)  13  N.  Y.  Supp.  622;  Benson 
v.  Manhattan  R.  Co.,  59  N.  Y.  Super.  Ct.  578; 
Livingston  v.  Metropolitan  El.  R.  Co.,  60  N. 
Y.  Super.  Ct.  389  (witness  allowed  to  testify  as. 
to  the  "  course  of  rents  in  general  ");  Roose- 
velt v.  New  York  El.  R.  Co.,  57  N.  Y.  Super. 
Ct.)  438  (witness  who  knew  the  premises 
allowed  to  say  what  would  be  their  present 
value  without  the  railroad);  lones  v.  New 
York  El.  R.  Co.,  (C.  PI.)  18  Ni  Y.  Supp.  134; 
Jefferson  v.  New  York  El.  R.  Co.,  (Supreme 
Ct.)  II  N.  Y.  Supp.  488,  reversed  132  N.  Y.  483; 
Werfelman  v.  Manhattan  R.  Co.,  16  Daly  (N. 
v-)  355.  reversed  134  N.  Y.  613;  Johnston  v. 
Manhattan  R.  Co.,  (C.  PI.)  11  N.  Y.  Supp.  68,. 
reversed  1 34  N.  Y.  613. 

4.  New  York  Court  of  Appeals. —  In  McGean 
v.  Manhattan  R.  Co.,  117  N.  Y.  219,  the  opin- 
ion of  a  witness  was  held  incompetent,  but  it 
did  not  appear  that  the  witness  was  an  expert. 

In  Roberts  v.  New  York  El.  R.  Co.,  128  N. 
V.  455,  50  Am.  &  Eng.  R.  Cas.  326,  reversing 
(Super.  Ct.)  12  N.  Y.  Supp.  957,  the  witness 
was  asked:  "  To  what  extent,  in  your  judg- 
ment, is  the  value  of  that  property  damaged, 
if  at  all,  by  the  presence  of  the  structure  and 
the  running  of  the  trains  ?  "  It  was  held  that 
such  a  question  was  not  competent ;    that  this 
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fee  and  the  present  rental  value;  and  both  classes  of  values  may  also  be 
proved  by  expert  evidence  as  of  a  time  immediately  prior  to  the  building  of 
the  road. 1 

To  Make  Available  an  Exception  to  the  Admission  of  Testimony  of  this  character,  the 
objection  must  be  specifically  taken  that  the  question  calls  for  a  fact  not  prov- 
able by  opinion.2 

OTHER  EVIDENCE  —  Evidence  as  to  Speculative  Damages.  —  Evidence  as  to 
damages  of  a  speculative  or  contingent  character  is  inadmissible;  thus  in  an 
action  for  damages  it  is  prejudicial  error  to  admit  evidence  as  to  possible  uses 
which  might  be  made  of  the  plaintiff's  property  by  the  erection  of  expensive 
buildings  upon  it,  and  as  to  the  amount  of  income  which  might  be  expected 
to  be  derived  from  these  improvements.3 

was  the  exact  question  for  the  determination 
of  the  court  and  jury;  that  the  proper  method 
was  to  prove  the  value  of  the  property  before 
and  after  the  construction  of  the  road,  from 
which  the  quantum  of  damages  may  be  ascer- 
tained. This  case  was  followed  in  Gray  v. 
Manhattan  R.  Co.,  128  N.  Y.  499,  and  Jeffer- 
son v.  New  York  El.  R.  Co.,  132  N.  Y.  483, 
where  it  was  held  error  to  permit  a  witness  to 
testify  as  to  what,  in  his  opinion,  would  be  the 
value  of  the  property  were  it  not  for  the  exist- 
ence of  the  road.  Such  a  question  is  not  only 
objectionable  as  being  an  opinion,  but  as 
being  in  regard  to  a  matter  of  speculation. 
Kernochan  v.  New  York  El.  R.  Co.,  130  N.  Y. 
651,  41  N.  Y.  St.  Rep.  266,  50  Am.  &  Eng.  R. 
Cas.  351;  Suydam  v.  New  York  El.  R.  Co., 
(Supreme  Ct.)  19  N.  Y.  Supp.  49,  and  cases 
cited;  Doyle  v.  Manhattan  R.  Co.,  128  N.  Y. 
488;  McGay  v.  Manhattan  El.  R.  Co.,  (C.  PL) 
16  N.  Y.  Supp.  155;  Wallach  v.  Manhattan  El. 
R.  Co.,  (C.  PI.)  16  N.  Y.  Supp.  156;  Sillcocks 
v.  New  York  El.  R.  Co.,  (C.  PI.)  19  N.  Y. 
Supp.  476;  Avery  v.  New  York  Cent.,  etc.,  R. 
Co.,  121  N.  Y.  31.  See  also  Kernochan  v.  New 
York  El.  R.  Co.,  12S  N.  Y.  559,  50  Am.  &  Eng. 
R.  Cas.  317. 

A  real  estate  expert  cannot  be  permitted  to 
testify  that  the  physical  effects  of  an  elevated 
railway  upon  the  property  of  an  abutting 
owner  caused  a  depreciation  of  the  rental 
value  of  the  property.  Such  a  fact  is  not  the 
subject  of  expert  testimony.  Blum  v.  Man- 
hattan R.  Co.,  1  Misc.  Rep.  (N.  Y.  C.  PI.)  119. 

In  Peyton  v.  New  York  El.  R.  Co.,  62  Hun 
(N.  Y.)  536,  it  was  held  that  the  court  erred  in 
allowing  real  estate  agents  to  testify  that 
better  tenants  of  a  property  affected  by  the 
operation  of  an  elevated  railway  were  obtain- 
able before  the  building  of  the  road  than  after, 
and  in  admitting  testimony  that  property  in  a 
neighboring  avenue  on  which  there  was  no 
elevated  road  commanded  better  rent  than 
that  abutting  on  avenues  occupied  by  such 
roads,  the  testimony  in  each  case  being  a 
mere  inference  from  facts. 

Cause  of  Decrease  in  Value.  —  A  qualified  expert 
who  has  testified  that  property  on  the  street  in 
question  and  in  the  vicinity  of  that  of  the 
plaintiff  has  decreased  in  value  may  give  as 
his  opinion  that  the  cause  of  the  decrease  was 
to  be  found  in  the  removal  of  business  to 
points  on  the  street  above  the  property  in 
question.  Rorke  v.  Kings  County  El.  R.  Co., 
22  N.  Y.  App.  Div.  511.  See  also  Gordon  v. 
Kings  County  El.  R.  Co.,  23  N.  Y.  App.  Div.  51. 

1.  Present  Values  —  New  York.  —  Roberts  v. 


New  York  El.  R.  Co.,  128  N.  Y.  473;  Cook  v. 
New  York  El.  R.  Co.,  144  N.  Y.  118;  Sixth 
Ave.  R.  Co.  v.  Metropolitan  El.  R.  Co.,  138 
N.  Y.  548;  Korn  v.  Metropolitan  El.  R.  Co., 
129  N.  Y.  648;  Mitchell  v.  Metropolitan  El.  R. 
Co.,  132  N.  Y.  552. 

Maryland.  —  Lake  Roland  El.  R.  Co.  v. 
Frick,  86  Md.  259;  Lake  Roland  El.  R.  Co.  v. 
Weir,  86  Md.  273. 

2.  Objection  to  Admission  of  Such  Evidence.  — 
In  Kernochan  v.  New  York  El.  R.  Co.,  128  N. 
Y.  559,  50  Am.  &  Eng.  R.  Cas.  317,  the  rule  as 
to  the  exclusion  of  such  evidence  was  recog- 
nized, but  it  was  held  that  where  an  expert  is 
asked  to  state,  in  his  judgment,  the  amount 
of  damage  suffered,  a  general  objection  on  the 
ground  of  incompetency  is  insufficient  to  raise 
the  point  that  the  question  involved  a  fact  not 
provable  by  opinion. 

And  in  Carter  v.  New  York  El.  R.  Co.  134 
N.  Y.  168,  the  objection  to  the  opinion  of  an 
expert  witness  as  to  the  existence  of  the  amount 
of  damages  sustained  was  on  the  ground 
that  it  was  "  immaterial,  incompetent,  and 
hypothetical,  and  that  the  difference  in  value 
was  not  the  measure  of  damages."  It  was 
held  that  this  was  insufficient  to  raise  the 
point  that  the  opinion  evidence  was  inadmissi- 
ble, in  view  of  the  fact  that  both  parties  asked 
their  expert  witnesses  this  identical  question. 
See  also  the  language  used  in  the  case  of  Mc- 
Gean  v.  Manhattan  R.  Co.,  117  N.  Y.  219. 

3.  Evidence  of  Speculative  or  Contingent  Dam- 
ages. —  Sixth  Ave.  R.  Co.  v.  Metropolitan  El. 
R.  Co.,  56  Hun  (N.  Y.)  182;  Mundorf  v.  New 
York  El.  R.  Co.,  62  Hun  (N.  Y.)  465. 

Thus,  in  an  action  for  damages  caused  by 
the  construction  of  an  elevated  road,  evidence 
of  what  it  would  have  cost  to  erect  dwell- 
ing houses  on  the  lots,  what  they  would  have 
rented  for  if  they  had  been  built  with  the 
road  there,  and  what  they  would  have  rented 
for  had  the  road  not  been  constructed,  is  inad- 
missible as  being  speculative  and  contingent. 
The  measure  of  damages  is  the  diminution  in 
the  rental  and  usable  value  of  the  lots  com- 
puted for  the  time  embraced  in  the  action. 
Tallman  v.  Metropolitan  El.  R.  Co.,  121  N.  Y. 
119,  43  Am.  &  Eng.  R.  Cas.  409,  reversing  2  N. 
Y.  Supp.  130. 

But  the  testimony  of  a  witness  as  to  the 
rental  or  fee  value  of  the  premises  without  the 
railroad,  based  partly  upon  the  possibility  of 
the  new  building  being  used  for  offices,  can- 
not be  stricken  out  on  motion  as  being  based 
partly  upon  conjecture  or  a  possibility,  where 
the  substance  of  the  testimony  is  that  the  opin- 
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Evidence  as  to  Rental  Value.  — ■  Evidence  as  to  the  amount  of  depreciation  in 
rental  value  of  the  property  on  account  of  the  construction  of  the  road  is 
admissible  against  the  railroad  company,  if  it  is  not  given  in  the  form  of  the 
estimate  of  a  witness,  and  is  not  objectionable  as  being  an  opinion  on  a  matter 
which  the  jury  is  to  decide;  1  and  in  a  proceeding  for  an  injunction,  evidence 
as  to  the  impairment  of  the  rental  value  of  the  premises  is  not  rendered  incom- 
petent by  the  fact  that  the  plaintiff  himself  was  the  occupant  thereof.3 

Evidence  in  Regard  to  Adjacent  Property.  —  As  a  general  rule  evidence  as  to  the 
effect  of  the  road  on  property  adjacent  to  the  plaintiff's  premises  and  on 
the  same  street  is  admissible ;  3  but  this  is  true  only  where  the  character  of 
the  plaintiff's  property  bears  such  a  similarity  to  the  other  property  concern- 
ing which  evidence  is  admitted  as  to  make  it  reasonable  to  presume  that  the 
road  had  a  like  effect  upon  each,  and  it  is  error  to  admit  evidence  as  to 
injuries  sustained  by  other  property  on  the  same  avenue  but  in  no  way  con- 
nected with  or  similar  to  the  plaintiff's  property.4 

Evidence  as  to  Other  Property  Not  on  Line  of  Road.  —  Evidence  of  the  diminution  of 
the  rental  value  of  other  buildings  near  to  that  of  the  plaintiff,  but  not  on 
the  line  of  the  railroad,  is  also  admissible  in  behalf  of  the  railroad  company.5 


ion  is  based  upon  the  uses  to  which  the  build- 
ing is  adapted,  among  them  its  use  for  offices. 
Kernochan  v.  New  York  El.  R.  Co.,  (Super. 
Ct.)  13  N.  Y.  Supp.  624,  affirming  8  N.  Y. 
Supp.  648. 

The  rule  of  the  text  is  opposed  by  Mr.  Sedg- 
wick, who  says:  "  There  seems  no  reason  or 
principle  why,  in  suits  for  the  fee  value,  such 
testimony  should  not  be  received."  3  Sedg- 
wick on  Damages  (8th  ed.),  §  1208. 

1.  Evidence  as  to  Rental  Value.  —  Moore  v. 
New  York  El.  R.  Co.,  59  N.  Y.  Super.  Ct.  32 
(particularly  where  the  witness  also  states  the 
value  of  the  property  before  and  after  the  rail- 
road is  built);  Korn  v.  Metropolitan  El.  R. 
Co.,  59  Hun  (N.  Y.)  505;  Bischoff  v.  New  York 
El.  R.  Co.,  61  N.  Y.  Super.  Ct.  211. 

Under  the  constitutional  provision  compen- 
sation must  always  be  made  before  the  taking 
of  the  property;  therefore,  in  condemnation 
proceedings  it  is  proper  to  reject  evidence  that 
the  property  has  not  depreciated  in  value  from 
such  taking.  Jewett  v.  Union  El.  R.  Co.,  (Su- 
preme Ct.)  1  N.  Y.  Supp.  123. 

An  agreed  rent,  and  a  lease  showing  the 
agreement,  while  not  conclusive,  are  admissi- 
ble as  evidence  showing  the  rental  value  of 
the  premises  affected  by  the  railroad,  provided 
the  witness  shows  that  the  lessors  had  taken 
possession  thereunder  and  paid  the  stipulated 
rent.  Greenwood  v.  Manhattan  R.  Co.,  61  N. 
Y.  Super.  Ct.  253. 

2.  Woolsey  v.  New  York  El.  R.  Co.,  (Su- 
preme Ct.)  9  N.  Y.  Supp.  133. 

3.  Evidence  as  to  Adjacent  Property.  —  Thus 
the  testimony  of  owners  of  property  in  the 
neighborhood  of  the  plaintiff's  premises  that 
they  had  difficulty  in  renting  their  flats  after 
the  road  was  built  is  competent  as  showing  the 
uniform  operation  of  a  general  cause,  and  that 
the  plaintiff's  loss  of  rents  was  not  attributable 
to  his  own  neglect.  Kuh  v.  Metropolitan  El. 
R.  Co.,  58  N.  Y.  Super.  Ct.  138. 

The  rule  of  the  text  is  sustained  also  in 
Sherwood  v.  Metropolitan  El.  R.  Co.,  (Supreme 
Ct.)  12  N.  Y.  Supp.  852;  Myers  v.  Metropoli- 
tan El.  R.  Co.,(C.  PI.)  19  N.  Y.  Supp.  223; 
Benjamin  v.  New  York  El.  R.  Co.,  (Supreme 
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Ct.)  17  N.  Y.  Supp.  908  (witness  owning  adja- 
cent property  allowed  to  state  why  he  changed 
his  building  into  a  hotel);  Galway  v.  Metro- 
politan El.  R.  Co.,  (Supreme  Ct.)  13  N.  Y. 
Supp.  47  (in  this  case  a  photograph  of  a  build- 
ing directly  opposite  to  the  plaintiff's  was  also 
admitted  in  evidence);  Brush?'.  Manhattan  R. 
Co.,  (C.  PI.)  17  N.  Y.  Supp.  541;  Johnston  v. 
Manhattan  R.  Co.,  (Supreme  Ct.)  16  N.  Y. 
Supp.  434  (effect  of  smoke  and  cinders  on  the 
plaintiff's  property  proven  by  the  effect  of  the 
same  on  adjacent  property  similarly  situated). 

Proof  of  the  existence  of  posts  or  columns 
supporting  part  of  the  elevated  structure  which 
is  complained  against  is  admissible,  although 
such  columns  are  not  in  front  of  the  plaintiff's 
property.  Galway  v.  Metropolitan  El.  R.  Co., 
(Supreme  Ct.)  13  N.  Y.  Supp.  47.  See  also 
Steinmetz  v.  Metropolitan  El.  R.  Co.,  (Super. 
Ct.)  18  N.  Y.  Supp.  209. 

Evidence  of  the  decline  of  rentals  of  other 
property  on  the  same  street  is  relevant  and 
admissible.  Johnston  v.  New  York  El.  R. 
Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.)  139;  Myers  v. 
Metropolitan  El.  R.  Co.,  (C.  PI.)  19  N.  Y. 
Supp.  223-  Doyle  v.  Manhattan  R.  Co.,  128  N. 
Y.  488. 

4.  Where  Adjacent  Property  Not  Connected 
with  or  Similar  to  Plaintiffs  Property.  —  Sixth 
Ave.  R.  Co.  v.  Metropolitan  El.  R.  Co.,  56 
Hun  (N.  Y.)  182.  Compare  Bischoff  v.  New 
York  El.  R.  Co.,  61  N.  Y.  Super.  Ct.  211;  Lake 
Roland  El.  R.  Co.  v.  Frick,  86  Md.  259;  Lake 
Roland  El.  R.  Co.  v.  Weir,  86  Md.  273. 

Thus  the  testimony  of  a  witness  as  to  what 
rent  he  paid  for  premises  on  an  adjacent  street 
not  on  the  line  of  the  road  is  properly  rejected, 
when  it  is  not  shown  under  what  circum- 
stances he  occupied  the  premises,  and  why  the 
landlord  was  induced  to  receive  the  rent  he 
did.  Thompson  v.  Manhattan  R.  Co.,  16  Daly 
(N.  Y.)  64. 

5.  Property  Not  On  Line  of  Road  ■ —  Evidence  for 
Railroad  Company.  —  Matter  of  Union  El.  R. 
Co.,  55  Hun  (N.  Y.)  163;  Kane  v.  New  York 
El.  R.  Co.,  125  N.  Y.  187,  46  Am.  &  Eng.  R. 
Cas.  137.  In  this  latter  case,  however,  it  was 
held  that  the  rejection  of  such  evidence  would 
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Inquiry  as  to  Specific  Instances  —  Collateral  Issues.  —  It  is  not  permissible,  however, 
to  prove  the  evil  effect  of  the  road  in  diminishing  values  by  the  process  of 
calling  the  owners  of  other  property  in  the  vicinity  and  proving  in  each  case 
what  the  particular  premises  owned  by  the  witness  rented  for  before  and  after 
the  road  was  built,  because  such  evidence  raises  only  collateral  issues.1 

Falling  Off  in  Business  of  the  street.  —  Evidence  that  since  the  building  of  the 
railroad  the  trade  and  business  of  the  street  have  fallen  off  and  the  amount  of 
custom  greatly  diminished  in  volume  and  changed  in  character  is  competent 
and  relevant  evidence  on  an  issue  as  to  the  depreciation  of  the  value  of  an 
abutting  owner's  property.2 

Offer  to  Purchase  Made  Prior  to  Construction  of  Road.  —  It  is  error  to  admit  in  evidence 
an  offer  made  to  the  plaintiff  to  purchase  the  premises  in  question  for  the  pur- 
pose of  showing  their  value  prior  to  the  construction  of  the  road.3 


not  be  ground  for  reversal,  it  appearing  that 
in  the  early  part  of  the  trial  the  parties  appar- 
ently assented  to  a  rule  excluding  evidence  of 
this  character.  See  also  Sherwood  v.  Metro- 
politan El.  R.  Co.,  (Supreme  Ct.)  12  N.  Y. 
Supp.  852. 

1.  Jamieson  v.  Kings  County  El.  R.  Co.,  147 
N.  Y.  325,  reversing  74  Hun  (N.  Y.)  637;  Wit- 
mark  v.  New  York  El.  R.  Co.,  149  N.  Y.  393; 
Boetzkes  v.  Manhattan  R.  Co.,  I  N.  Y.  App. 
Div.  526;  Innes  v.  Manhattan  R.  Co.,  3  N.  Y. 
App.  Div.  541;  Randall  v.  New  York  El.  R. 
Co.,  149  N.  Y.  211;  Lyons  v.  New  York  El.  R. 
Co.,  26  N.  Y.  App.  Div.  57. 

The  General  Course  and  Current  of  Values  m  ust 
be  shown  by  persons  competent  to  speak,  leav- 
ing to  a  cross-examination  any  inquiry  into 
specific  instances  if  such  be  deemed  essential. 
Jamieson  v.  Kings  County  El.  R.  Co.,  147  N. 
Y.  325,  reversing  74  Hun  (N.  Y.)  637. 

When  Objection  Not  Available.  —  But  an  ob- 
jection to  such  evidence  is  unavailing  when 
the  record  does  not  make  it  clear  that  the  point 
was  presented  on  the  trial.  Randall  v.  New 
York  El.  R.  Co.,  149  N.  Y.  211;  Eno  v.  Man- 
hattan R.  Co.,  21  N.  Y.  App.  Div.  548;  Innes 
v.  Manhattan  R.  Co.,  3  N.  Y.  App.  Div.  541. 

Premises  on  Opposite  Side  of  Street.  —  It  is  not 
error  to  permit  a  witness  who  occupies  prem- 
ises on  the  opposite  side  of  the  street  to  testify 
as  to  the  effect  which  the  railway  produced 
upon  the  light  in  his  premises.  Hine  v.  New 
York  El.  R.  Co.,  149  N.  Y.  162. 

2.  Change  in  Character  of  Neighborhood.  — 
Drucker  v.  Manhattan  R,  Co.,  106  N.  Y.  157,  60 
Am.  Rep.  437,  30  Am.  &  Eng.  R.  Cas.  418; 
Biggart  v.  Manhattan  R.  Co.,  16  Daly  (N.  Y.) 
508. 

But  this  effect  must  be  the  result  of  a  taking 
of  the  easements  of  the  abutting  property.  A 
change  in  the  character  of  the  neighborhood 
directly  or  indirectly  attributable  to  the  pres- 
ence of  the  railroad  cannot  be  taken  into 
consideration  in  estimating  the  plaintiff's 
damages.  Moore  v.  New  York  El.  R.  Co.,  15 
Daly  (N.  Y.)  510. 

A  general  change  in  the  character  of  the 
neighborhood  affords  no  sufficient  basis  for 
the  recovery  of  damages.  It  is  incumbent  on 
the  plaintiff  to  show  that  but  for  the  railway  his 
premises  would  have  been  more  valuable  than 
they  are.  Sillcocks  v.  Manhattan  R.  Co.,  10 
Misc.  Rep.  (N.  Y.  C.  PI.)  259. 

3.  Offer  to  Purchase  Property  as  Evidence.  — 
Hine  v.  Manhattan  R.  Co.,  132  N.  Y.  477, 

92 


reversing  (Supreme  Ct.)  13  N.  Y.  Supp.  510; 
Lawrence  v.  Metropolitan  El.  R.  Co.,  15  Daly 
(N.  Y.)  502.  The  court  in  this  last  case  quoted 
in  part  and  approved  the  following  language  of 
Follett,  J.,  in  delivering  the  opinion  in  Keller 
v.  Paine,  34  Hun  (N.  Y.)  177:  "  It  has  been 
intimated  in  some  cases  that  offers  are  some 
evidence  of  value.  But  it  is  a  class  of  evi- 
dence which  it  is  much  safer  to  reject  than  to 
receive.  Its  value  depends  upon  too  many 
circumstances.  If  evidence  of  offers  is  to  be 
received  it  will  be  important  to  know  whether 
the  offer  was  made  in  good  faith,  by  a  man  ol 
good  judgment,  acquainted  with  the  value  of 
the  article  and  of  sufficient  ability  to  pay;  also 
whether  the  offer  was  cash,  for  credit,  in  ex- 
change, and  whether  made  with  reference  to 
the  market  value  of  the  article,  or  to  supply  a 
particular  need,  or  to  gratify  a  fancy.  Private 
offers  can  be  multiplied  to  any  extent  for  the 
purposes  of  a  cause,  and  the  bad  faith  in  which 
they  were  made  would  be  difficult  to  prove. 
The  reception  of  evidence  of  private  offers  to 
sell  or  purchase  stands  upon  an  entirely  differ- 
ent footing  from  evidence  of  actual  sales  be- 
tween individuals  or  by  public  auction,  and 
also  upon  a  different  footing  from  bids  made 
at  auction  sales.  The  reception  of  this  class- 
of  evidence  would  multiply  the  issues  upon 
questions  of  damages  to  an  extent  not  to  be 
tolerated  by  courts  aiming  to  practically  ad- 
minister justice  between  litigants."  See  also 
Leale  v.  Metropolitan  El.  R.  Co.,  61  Hun  (N. 
Y.)  613;  Whitney  v.  Thacher,  117  Mass.  523. 

But  when  the  Lawrence  case  above  men- 
tioned came  up  a  second  time,  in  a  proceeding 
for  an  injunction,  the  court  regarded  the  ad- 
mission of  such  evidence  as  inoperative  to 
affect  the  validity  of  the  judgment,  on  the 
ground  that  the  basis  of  the  action  was  the 
right  to  injunctive  relief,  and  that  recovery  of 
past  damages  was  merely  incidental,  and 
allowable  only  for  purposes  of  complete  jus- 
tice. Lawrence  v.  Metropolitan  El.  R.  Co.,  10 
Daly(N.  Y.)soi.  And  in  Kuh  v.  Metropolitan 
El.  R.  Co.,  58  N.  Y.  Super.  Ct.  138,  it  was  con- 
sidered that  the  error  in  admitting  such  evi- 
dence was  not  ground  for  a  reversal,  it 
appearing  that  the  award  was  a  reasonable 
one.  But  in  Hine  v.  Manhattan  R.  Co.,  132 
N.  Y.  477,  where  the  question  of  the  value  of 
the  property  was  sharply  contested,  it  was  held 
reversible  error  to  admit  such  evidence. 

Purchase  Price.  —  The  price  for  which  an. 
abutting  owner    purchased  his   properly  at 

Volume  X. 


Hecovery  of  Damages  by 


ELEVA  TED  RAILROADS.    Owners  of  Abutting  Property. 


Harmless  Errors.  —  It  will  be  observed  that  the  improper  admission  or  rejec- 
tion of  evidence  is  not  ground  for  reversal,  where  it  appears  from  all  the  facts 
in  the  case  that  such  admission  or  rejection  was  harmless.1 

Rules  of  Evidence  Not  Strictly  Applied  —  Commissioners.  —  The  rules  concerning  the 
admissibility  of  evidence  are  not  to  be  applied  strictly  in  proceedings  before 
commissioners  of  appraisal  appointed  by  the  Supreme  Court.  As  a  general 
rule  such  commissioners  have  a  wider  range  and  a  larger  discretion  as  to  the 
reception  of  evidence  than  the  courts  have,  and  unless  their  award  is  mani- 
festly unjust  it  will  not  be  disturbed. a 

Other  Miscellaneous  Cases  involve  the  application  of  well-known  rules  as  to  the 
admissibility  of  evidence.3 

5.  Damages  —  a.  Generally  —  Province  of  jury.  —  The  recovery  by  the 
abutting  owner  is  based  upon  the  ground  that  the  presence  of  the  elevated 


public  auction  is  competent  evidence  as  bear- 
ing upon  the  question  of  its  value  at  that  time. 
Rorke  v.  Kings  County  El.  R.  Co.,  22  N.  Y. 
App.  Div.  511. 

1.  Harmless  Errors. —  Kuh  v.  Metropolitan 
El.  R.  Co.,  58  N.  Y.  Super.  Ct.  138;  Mitchell  v. 
Metropolitan  El.  R.  Co.,  (Supreme  Ct.)  9  N.  Y. 
Supp.  130;  McGean  v.  Manhattan  R.  Co.,  117 
N.  Y.  219;  White  v.  Manhattan  R.  Co.,  (Su- 
preme Ct.)  18  N.  Y.  Supp.  396;  In  re  New 
York  El.  R.  Co.,  (Supreme  Ct.)  15  N.  Y.  Supp. 
■909;  Ottinger  v.  New  York  El.  R.  Co.,  (Su- 
preme  Ct.)  17  N.  Y.  Supp.  912. 

The  error,  if  any,  in  permitting  the  plaintiff 
to  prove  that  his  tenant  had  demanded  a  de- 
crease in  the  rent  of  the  premises  on  account 
of  the  presence  of  the  elevated  railroad,  the 
amount  of  decrease  not  being  shown,  is  cured 
if  the  court  charges  the  jury  not  to  consider 
the  abatement  of  the  rent  for  any  purposes. 
Mortimer  v.  New  York  El.  R.  Co.,  57  N.  Y. 
Super.  Ct.  244. 

2.  In  Proceedings  Before  Commissioners  of  Ap- 
praisal. —  In  re  New  York  El.  R.  Co.,  (Supreme 
Ct.)  8  N.  Y.  Supp.  707,  15  N.  Y.  Supp.  909; 
Matter  of  New  York,  etc.,  R.  Co.,  27  Hun  (N. 
Y.)  122;  Troy,  etc.,  R.  Co.  v.  Lee,  13  Barb. 
(N.  Y.)  169.  In  the  former  of  these  cases  the 
court,  by  Van  Brunt.  P.  J.,  said:  "  The  rule 
is  well  settled  that  commissioners  appointed 
in  proceedings  such  as  the  one  at  bar  [condem- 
nation proceedings]  are  not  to  be  governed  in 
the  receipt  of  evidence  by  the  strict  rules  ob- 
taining in  a  court.  Indeed,  the  statute  says 
that  they  shall  not  be.  They  may  go  and 
view  the  premises,  and  upon  the  knowledge 
thus  acquired  base  their  award." 

The  commissioners  may  disregard  the  testi- 
mony of  witnesses  as  to  the  damage  resulting 
to  the  property  from  the  construction  of  the 
road,  and  may  base  their  conclusion  on  knowl- 
edge and  information  obtained  solely  from  a 
view  of  the  premises.  In  re  Kings  County  El. 
R.  Co.,  (Supreme  Ct.)  15  N.  Y.  Supp.  516. 

The  ordinary  rules  of  evidence  are  not 
applicable  in  a  proceeding  before  commission- 
ers to  ascertain  damages  to  property  resulting 
from  the  erection  and  operation  of  an  elevated 
railway,  and  their  report  cannot  be  rejected 
because  of  the  admission  of  testimony  which 
would  not  be  received  in  a  court.  Commis- 
sioners are  usually  laymen  and  not  supposed 
to  be  acquainted  with  the  technical  rules  of 
evidence.  /;/  re  Sobel,  (Supreme  Ct.)  8  N.  Y. 
Supp.  707;  In  re  New  York  El.  R.  Co.,  (Su- 
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preme  Ct.)  15  N.  Y.  Supp.  909;  In  re  Kings 
County  El.  R.  Co.,  (Supreme  Ct.)  15  N.  Y. 
Supp.  516. 

3.  Hearsay  Evidence.  —  See  generally  the  title 
Hearsay  Evidence. 

Thus,  declarations  by  tenants  testified  to  by 
the  janitor  of  the  house  as  to  the  entry  of  dirt, 
smoke,  etc.,  from  the  railroad  into  their  rooms, 
because  of  which  they  were  forced  to  keep 
their  windows  closed,  but  not  assigned  as  a 
reason  for  giving  up  their  rooms  in  the  house, 
are  mere  hearsay  and  cannot  be  admitted  in 
evidence.  Saxton  v.  New  York  El.  R.  Co.,  60 
N.  Y.  Super.  Ct.  421. 

In  Barrett  v.  Manhattan  R.  Co.,  (Supreme 
Ct.)  18  N.  Y.  Supp.  71,  the  landowner,  the 
plaintiff  in  the  case,  was  called  as  a  witness  in 
his  own  behalf.  The  railroad  then  called  a 
former  tenant  of  the  plaintiff,  who  testified 
that  he  had  never  complained  to  the  plaintiff 
of  the  dust,  smoke,  cinders,  etc.  The  plain- 
tiff, being  recalled,  related  conversations  of 
the  tenant  complaining  of  serious  injury  to  his 
goods  from  dust  and  cinders.  It  was  held 
that  such  conversations  were  not  hearsay,  but 
original  evidence,  for  the  purpose  of  impeach- 
ing the  tenant. 

Motive  of  Witness  in  Leaving  Premises.  —  The 
tenant  himself  maybe  permitted  to  testify  that 
he  refused  to  remain  at  the  same  rent  on  ac- 
count of  the  presence  of  the  railroad  in  the 
street.  The  fact  is  material,  and  his  statement 
at  the  time  is  admissible  in  evidence.  Hine 
v.  New  York  El.  R.  Co.,  149  N.  Y.  154. 

Evidence  of  Use  of  Premises  by  Owner  for  Illegal 
Purposes. —  In  Lawrence  v.  Metropolitan  El. 
R.  Co.,  126  N.  Y.  483,  affirming  16  Daly  (N.  Y.) 
501,  evidence  was  given  tending  to  show  that 
before  the  construction  of  the  road  the  house 
on  the  landowner's  premises  had  been  rented  by 
the  plaintiff's  agent  to  persons  who  had  used 
it  as  a  house  of  prostitution.  There  was  evi- 
dence tending  to  show  that  the  agent  had 
notice  that  in  some  cases  the  house  was  so 
used,  and  that  he  renewed  leases  after  such 
notice ;  but  there  was  no  evidence  showing  that 
he  had  in  any  way  affirmatively  aided,  abetted, 
or  countenanced  such  use,  or  that  the  rent  was 
fixed  with  reference  thereto.  The  counsel  for 
the  railroad  requested  the  court  to  find  that  the 
purpose  for  which  the  house  was  used  was 
known  to  the  plaintiff's  agent,  and  that  for 
such  purpose  the  railroad  had  caused  no 
diminution  in  the  rental  value.  It  was  held 
proper  to  refuse  such  requesis  as  irrelevant, 
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railroad  impairs  his  casements  of  light  and  air,  and  of  access  in  the  street.  In 
actions  at  law  to  recover  past  damages  it  is  for  the  jury  to  determine,  under 
the  circumstances,  the  actual  amount  of  injury  sustained ; 1  and  where  the 
landowner  alleges  the  existence  of  the  road  as  the  cause  of  the  decrease  in  the 
value  of  his  property,  and  the  company  maintains  that  the  decrease  is  due  to 
other  causes,  it  is  for  the  jury  to  say  to  what  the  decrease  is  attributable.* 

injunctive  Relief  Sought  — Province  of  Court.  —  But,  as  will  be  seen,  where  the  pro- 
ceeding is  in  equity  for  an  injunction,  the  whole  matter  is  for  the  determina- 
tion of  the  court,  including  the  measure  of  past  damages;  and  in  all  cases  the 
finding  of  the  trial  court,  whether  by  the  court,  by  referee,  or  by  jury,  will- 
not  be  disturbed,  except  where  there  is  a  plain  case  of  error.3 

Measure  of  Damages  —  Ownership  of  Fee.  —  The  measure  of  damages  is  the  same 
whether  the  landowner  has  the  fee  of  the  street  or  a  mere  easement  therein.4  ' 

in  a  Common-law  Action  the  damages  recovered  are  for  the  injury  to  the  actual, 
rental,  and  usable  value  of  the  premises  up  to  the  time  of  the  commencement 
of  the  action.5 

injunctive  Relief — Past  Damages.  —  And  this  rule  applies  in  determining  the 
measure  of  past  damages  in  injunction  proceedings.6    But  in  such  proceed- 


and  that  the  particular  use  of  the  house  had 
nothing  to  do  with  the  injury  suffered  by  the 
plaintiff,  but  was  wholly  independent  of  it. 
Citing  Ely  v.  Niagara  County,  36  N.  Y.  297. 

1.  Province  of  the  Jury.  —  The  question  of  the 
amount  of  damages  actually  suffered  by  the 
landowner  is,  like  all  other  questions  of  fact, 
for  the  jury.  The  jury's  province,  however, 
does  not  go  further  than  the  determination  of 
the  amount  of  damages  upon  the  evidence  pro- 
duced at  the  trial;  whether  the  elevated  struc- 
ture is  or  is  not  one  which  the  legislature  may 
lawfully  authorize  to  be  constructed  in  the 
street,  without  the  landowners'  consent,  is  a 
question  of  law  and  for  the  court.  Williams 
v.  Brooklyn  El.  R.  Co.,  126  N.  Y.  96,  46  Am.  & 
Eng.  R.  Cas.  149. 

In  Moore  v.  New  York  El.  R.  Co.,  126  N.  Y. 
671,  37  N.  Y.  St.  Rep.  777,  the  court  stated  to 
the  jury  the  amount  of  annual  loss  suffered  by 
the  plaintiff,  as  testified  to  by  the  defendant's 
witnesses,  caused  by  the  maintenance  and 
operation  of  the  elevated  railroad,  and  charged 
them  that  they  must  find  a  verdict  in  gross  for 
not  less  than  that  sum  with  interest.  The 
charge  was  held  error;  for  while  in  such  ac- 
tions the  jury  may  in  their  discretion  award 
damages  incapable  of  liquidation  by  computa- 
tion, they  are  not  bound  to  do  so.  Citing  for 
authority  Walrath  v.  Redfield,  18  N.  Y.  462; 
Mairs  v.  Manhattan  Real  Estate  Assoc.,  89  N. 
Y.  498. 

2.  The  plaintiff's  evidence  in  an  action 
showed  that  the  rental  value  of  the  property 
depreciated  shortly  after  the  construction  of 
the  road.  The  evidence  on  the  part  of  the  rail- 
road  company  showed  that  the  falling  off  in 
the  rents  was  due  to  the  removal  to  another 
locality  of  the  grocery  trade  which  had  become 
centred  in  the  street  in  question.  It  was  held 
that  the  cause  for  the  difference  in  the  rental 
value  of  the  property  was  a  question  for  the 
jury  to  decide.  Moore  v.  New  York  El.  R. 
Co.,  15  Daly  (N.  Y.)  510. 

3.  Province  of  Court.  —  That  the  railroad  com- 
pany cannot  demand  a  trial  by  jury  in  an  in- 
junction proceeding,  although  the  question  as 
to  past  damages  is  involved,  is  settled  by  the 


case  of  Lynch  v.  Metropolitan  El.  R.  Co.,  129 
N.  Y.  274,  50  Am.  &  Eng.  R.  Cas.  308.  See 
infra,  this  section,  Right  to  Trial  by  Jury  in 
Injunction  Proceedings. 

The  amount  of  compensation  awarded  on 
trial  by  the  court,  upon  a  direct  conflict  of  evi- 
dence as  to  the  extent  of  the  injury  from  the 
elevated  structure,  will  not  be  held  excessive 
on  appeal  where  it  is  not  inconsistent  with  the 
facts  shown  and  does  not  transcend  the  fair 
effect  of  the  evidence.  Galway  v.  Metropoli- 
tan El.  R.  Co.,  (Supreme  Ct.)  13  N.  Y.  Supp. 
47,  affirmed  128  N.  Y.  132.  See  also  Barrett  v. 
Manhattan  R.  Co.,  (Supreme  Ct.)  18  N.  Y. 
Supp.  71. 

4.  Measure  of  Damages  Not  Affected  by  Owner- 
ship of  Fee.  —  Sobel  v.  New  York  El.  R.  Co., 
(Supreme  Ct.)  9  N.  Y.  Supp.  342;  Story  v.  New 
York  El.  R.  Co.,  90  N.  Y.  162,  7  Am.  &  Eng. 
R.  Cas.  596,  43  Am.  Rep.  146. 

5.  Measure  of  Damages  in  Common-law  Action. 
—  Uline  v.  New  York  Cent.,  etc.,  R.  Co.,  101 
N.  Y.  109,  23  Am.  &  Eng.  R.  Cas.  3,  53  Am. 
Rep.  123.  See  supra,  this  section,  Com?non-lau> 
Action. 

It  was  held  in  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  59  N.  Y.  Super.  Ct.  175, 
that  where  the  abutting  owner  was  a  corpora- 
tion, and  itself  occupied  the  premises,  it  could 
not  recover  as  for  loss  of  rental  value,  but 
might  recover  for  additional  expense  incurred 
caused  by  the  construction,  maintenance,  and 
operation  of  the  road;  such  as.  in  the  case  at 
bar,  the  cost  of  an  electric-light  plant  and  run- 
ning the  same,  the  cost  of  reflectors,  the  injury 
and  expense  in  the  use  of  the  property,  and 
interest  on  certain  items. 

6.  Past  Damages  in  Injunction  Proceedings.  — 
Tallman  v.  Metropolitan  El.  R.  Co.,  121  N.  Y. 
119,  43  Am.  &  Eng.  R.  Cas.  409. 

In  equitable  actions  for  interference  with 
easements,  damages  to  rental  value  may  be 
computed  to  the  time  of  trial,  and  interest  on 
the  sum  awarded  for  fee  value  may  be  allowed 
until  the  time  of  payment  of  the  award.  Kane 
v.  Manhattan  R.  Co.,  (Supreme  Ct.)  17  N.  Y. 
Supp.  109;  Suarez  v.  Manhattan  R.  Co.,  (Su- 
preme Ct.)  15  N.  Y.  Supp.  222. 
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ings,  if  the  court  finds  that  there  is  no  damage  to  the  fee,  no  award  of  past 
damages  should  be  made,1  and  an  award  of  damages  to  the  fee  is  inconsistent 
with  a  finding  that  there  has  been  no  damage  to  the  rental  value.8 

Prospective  Damages.  —  In  a  proceeding  in  equity  for  an  injunction,  this  being 
in  the  nature  of  condemnation  proceedings,  such  prospective  damages  are 
awarded  as  would  be  assessed  in  a  proceeding  to  condemn  the  same  property.3 
And  the  measure  of  damages  is  the  injury  to  the  fee  value  —  i.  e.,  the  perma- 
nent depreciation  in  the  value  of  the  property  caused  by  the  taking  of  the 
easements  of  light,  air,  and  access;  it  is  the  value  of  the  easements  at  the  time 
of  the  trial,  which  may  be  determined  by  proof  of  what  the  property  would 
then  be  worth  with  and  without  the  railroad.4 


It  will  be  observed  that  the  damages  allowed 
bv  way  of  incidental  relief  include  all  damages 
up  to  the  time  of  the  trial  and  decree,  and  are 
not  limited  to  such  as  accrued  prior  to  the 
commencement  of  the  action.  Mortimer  v. 
Metropolitan  El.  R.  Co.,  (Supreme  Ct.)  18  N. 
Y.  Supp.  2;  Suarez  v.  Manhattan  R.  Co.,  (Su- 
preme Ct.)  15  N.  Y.  Supp.  222. 

1.  Mattlage  v.  New  York  El.  R.  Co.,  1  Misc. 
Rep.  (N.  Y.  C.  PL)  339- 

But  a  Failure  to  Award  Past  Damages  is  not 
necessarily  fatal  to  an  award  of  damages  to 
the  fee  where  the  character  of  the  occupation 
of  the  plaintiff's  premises  is  such  as  to  show  a 
good  reason  for  the  failure.  Clinical  Instruc- 
tion Co.  v.  New  York  El.  R.  Co.,  81  Hun  (N. 
Y.)  608;  Hadden  v.  Metropolitan  El.  R.  Co., 
75  Hun  (N.  Y.)  63. 

2.  Porter  v.  Seaside,  etc.,  El.  R.  Co.,  91 
Hun  (N.  Y.)  201;  Sutro  v.  Manhattan  R.  Co., 
137  N.  Y.  592. 

3.  Measure  of  Prospective  Damages  in  Injunction 
Proceedings.  —  The  doctrine  most  commonly 
followed  is  clearly  set  out  in  American  Bank 
Note  Co.  v.  New  York  El.  R.  Co.,  129  N.  Y.  252, 
50  Am.  &  Eng.  R.  Cas.  302,  where  the  court,  by 
Finch,  J.,  says:  "There  is  no  doubt  in  this  case, 
and  I  think  no  doubt  in  any  case,  that  the  in- 
junction of  a  court  of  equity  and  its  alternative 
damages  are  to  be  deemed  a  substitute  for  the 
ordinary  proceeding  for  condemnation,  with 
the  practical  difference  only  that  in  the  one 
case  the  company  is  ihe  moving  party  and  in 
the  other  the  owner.  For  this  court  does  not 
in  the  least  degree  assent  lo  the  doctrine 
which  has  been  sometimes  advocated,  that  the 
alternative  damages  are  wholly  in  the  unlim- 
ited discretion  of  the  court,  and  so  the  elevated 
roads  entirely  at  their  mercy.  We  had  sup- 
posed that  every  trace  of  a  boundless  and 
arbitrary  discretion  in  a  court  of  equity  had 
wholly  disappeared.  There  is  no  difficulty  in 
assuming  that  the  alternative  damages  are 
awarded  to  the  same  extent  and  for  the  same 
elements  as  the  compensation  given  in  a  spe- 
cial proceeding  for  the  condemnation  of  land 
under  the  law  of  eminent  domain.  Such  a 
process  in  each  case  ends  in  the  same  substan- 
tial redress.  The  form  is  different,  but  the 
result  is  identical.  It  follows,  therefore,  that 
the  alternative  damages  of  equity  must  be 
such  and  only  such  as  would  be  given  in  a 
proceeding  for  the  condemnation  of  lands  for 
a  railroad  use,  due  regard  being  had  to  the 
different  characteristics  of  the  property  to  be 
taken."  Compare  Galway  v.  Metropolitan  El. 
R.  Co.,  128  N.  Y.  132,  and  Sperb  v.  Metropoli- 
tan El.  R.  Co.,  137  N.  Y.  155. 


The  rule  first  stated  is  also  followed  by 
Peckham,  J.,  who,  in  delivering  the  opinion  of 
the  court  in  Bohm  v.  Metropolitan  El.  R.  Co., 
129  N.  Y.  576,  50  Am.  v.  Eng.  R.  Cas.  275,  said: 
"Although  these  are  suits  in  equity,  com- 
menced to  obtain  equitable  relief  and  to  pre- 
vent the  defendants  from  operating  their  road 
unless  they  pay  the  plaintiffs  the  damages 
they  will  sustain  from  the  permanent  interfer- 
ence by  the  railroad  with  their  easements  of 
light,  air,  and  access,  yet  the  rules  upon  which 
such  damages  are  to  be  awarded  are  so  far 
well  settled  as  to  enable  us  to  say  that  those 
damages  are  only  such  as  would  be  given  in  a 
proceeding  for  the  condemnation  of  lands  for 
a  railroad  use,  regard  being  had  to  the  differ- 
ent characteristics  of  the  property  to  be  taken 
in  these  cases.  The  rule  was  last  announced 
in  this  court  in  the  recent  case  of  American 
Bank-Note  Co.  v.  New  York  El.  R.  Co.,  129, 
N.  Y.  252,  50  Am.  &  Eng.  R.  Cas.  292." 

Only  such  fee  damages  can  be  awarded  as 
might  be  given  in  condemnation  proceedings, 
and  the  subject  of  damages  is  not  left  open  to 
arbitrary  discretion,  but  must  rest  upon  proof. 
Crampton  v.  Brooklyn  El.  R.  Co.,  3  N.  Y. 
App.  Div.  263;  Sperb  v.  Metropolitan  El.  R. 
Co.,  137  N.  Y.  155. 

4.  Measure  of  Damages  to  Fee  Value.  —  Hamil- 
ton v.  Manhattan  R.  Co.,  5S  N.  Y.  Super.  Ct. 
17;  Kenkele  v.  Manhattan  R.  Co.,  55  Hun 
(N.  Y.)  398.  See  also  Ode  v.  Manhattan  R, 
Co.,  56  Hun  (N.  Y.)  199. 

Illustrations. —  Damages  may  be  recovered 
in  an  injunction  proceeding  for  the  diminished 
value  of  the  fee,  in  view  of  the  permanency  of 
the  elevated  structure,  even  though  there  is 
no  diminution  of  the  rental  value.  Sloan  v. 
New  York  El.  R.  Co.,  63  Hun  (N.  Y.)  300. 

In  Willetts  v.  New  York  El.  R.  Co.,  (Su- 
preme Ct.)  15  N.  Y.  Supp.  923,  in  an  application 
for  an  injunction,  the  value  of  the  premises 
was  fixed  at  thirty  thousand  dollars  in  1872, 
and  it  appeared  that  their  value  was  the  same 
at  the  time  of  the  suit,  while  the  value  of  the 
property  in  the  vicinity,  but  not  on  the  line  of 
the  railroad,  had  advanced  from  eighteen  to- 
twenty  per  cent  in  that  period.  The  court 
granted  the  injunction,  assessing  the  damages 
to  the  fee  at  eight  thousand  dollars.  It  was 
held  that  the  damages  were  excessive,  but  as 
the  proof  necessary  to  fix  their  actual  amount 
was  before  the  appellate  court,  judgment  was 
affirmed  on  condition  that  the  plaintiff  consent 
to  a  reduction  to  five  thousand  four  hundred 
dollars. 

In  an  action  against  an  elevated  railway 
company  to  recover  damages  caused  by  the 
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Valuable  Improvements  Since  Road  Constructed.  —  The  fact  that  valuable  improve- 
ments have  been  placed  on  the  property  since  the  construction  of  the  road 
may  not  be  shown  in  mitigation  of  damages.  The  proper  way  to  escape  pay- 
ment of  the  increase  of  damages  caused  by  such  improvements  is  to  condemn 
the  easements  at  the  outset.1 


operation  of  the  road  in  front  of  the  plaintiff's 
premises,  the  depreciation  of  the  value  of  the 
servient  property  caused  by  the  impairment  of 
the  casements  taken  must  be  compensated  as 
part  of  the  consequential  damages  suffered 
from  the  taking.  Cunard  v.  Manhattan  R. 
Co..  i  Misc.  Rep.  (N.  Y.  C.  PI.)  151. 

A  referee  in  an  action  against  an  elevated 
railway  company  for  damages  to  an  abutting 
owner  cannot  be  required  to  find  the  value  of 
the  plaintiff's  easements  in  themselves,  apart 
from  the  property  affected.  Their  value  lies 
in  the  effect  of  their  destruction  or  impairment 
on  the  property,  and  the  measure  of  their  value 
is  the  amount  of  depreciation  of  the  property 
caused  by  their  severance.  Betjeman  v.  New 
York  El.  R.  Co.,  1  Misc.  Rep.  (N.  Y.  C.  PI.) 
138. 

A  very  heavy  increase  in  the  value  of  prop- 
erty in  the  streets  adjacent  to  an  elevated  rail- 
road, and  a  very  slight  increase  in  the  value 
of  premises  abutting  on  the  railroad,  is  suffi- 
cient to  show  that  the  railroad  injuriously 
affects  the  abutting  property,  and  to  warrant 
an  injunction  against  the  further  operation  of 
the  road.  Bernheimer  v.  Manhattan  R.  Co., 
26  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  88. 

Excessive  or  Insufficient  Damages.  —  Where  the 
plaintiff's  evidence  showed  that  the  defend- 
ant's elevated  railway  was  about  eighteen  feet 
from  his  premises;  that  engines  were  switched 
in  front  of  the  premises;  that  passing  engines 
sent  out  steam,  smoke,  and  cinders  into  his 
house;  that  a  large  percentage  of  light  was 
cut  off  from  the  house;  that  the  road  had  been 
so  operated  for  four  years;  that  there  was  a 
loss  of  rentals  in  consequence,  and  no  peculiar 
benefit  to  the  premises  from  the  road  appeared, 
and  no  evidence  whatever  was  introduced  by 
the  defendant,  a  verdict  for  the  plaintiff  of  six 
cents  damages  was  held  contrary  to  the  evi- 
dence, and  a  new  trial  was  granted.  Jones  v. 
Metropolitan  El.  R.  Co.,  59  N.  Y.  Super.  Ct. 
437- 

An  award  against  an  elevated  railway  com- 
pany for  damages  to  abutting  property  caused 
by  the  operation  of  defendant's  road  will  not, 
in  a  case  of  conflicting  evidence,  be  set  aside 
on  the  ground  that  it  is  excessive.  Sternberger 
v.  Metropolitan  El.  R.  Co.,  2  Misc.  Rep.  (N.  Y. 
C.  PI.)  113;  Betjeman  v.  New  York  R.  Co.,  I 
Misc.  Rep.  (N.  Y.  C.  PI.)  138. 

Proximity  of  Stations.  —  In  case  the  company 
constructs  in  front  of  the  plaintiff's  premises 
a  station,  nearly  twenty-five  feet  of  which  is 
directly  in  front  of  the  plaintiff's  property,  the 
remainder  extending  beyond  it  along  the 
street,  the  plaintiff  may  recover  compensation, 
not  only  for  the  obstruction  of  light  and  air  by 
the  part  of  the  structure  in  front  of  his  land, 
but  also  for  such  injury  by  the  adjacent  por- 
tion of  the  structure.  Galway  v.  Metropolitan 
El.  R.  Co.,  (Supreme  Ct.)  13  N.  Y.  Supp.  47, 
affirmed  128  N.  Y.  132.  The  easement  of  light 
is  not  confined  to  the  part  of  the  street  directly 
fri  front  of  the  premises,  and  if  the  shadows  cast 


by  the  station  impair  this  easement,  damages 
may  be  recovered  though  no  part  of  the  station 
is  in  front  of  the  premises.  Galway  v.  Metro- 
politan El.  R.  Co.,  (Supreme  Ct.)  13  N.  Y. 
Supp.  47. 

The  likelihood  of  the  erection  by  the  railroad 
company  of  a  station  for  passengers  in  front  of 
the  plaintiff's  premises  may  be  taken  into  ac- 
count by  the  trial  court  in  ascertaining  the 
future  damages.  Stirn  v.  Metropolitan  El.  R. 
Co.,  (Supreme  Ct.)  4  N.  Y.  Supp.  323. 

Damages  Resulting  from  the  Contemplated 
Building  of  the  Road.  —  In  Williams  v.  Brook- 
lyn El.  R.  Co.,  126  N.  Y.  96,  46  Am.  &  Eng. 
R.  Cas.  149,  damages  were  claimed  only  for 
the  six  years  prior  to  the  commencement  of 
the  action,  which  was  in  November,  1886,  and 
the  jury  were  expressly  limited  to  this  time. 
It  appeared  that  the  charter  was  awarded  in 
1879,  ancl  m  tnat  year  columns  were  erected 
in  front  of  the  plaintiff's  premises,  but  the 
road  was  not  completed  until  1885.  The  court 
properly  refused  to  charge  that  no  damages 
were  recoverable  for  any  depreciation  of  the 
rental  value  of  the  property  resulting  from  the 
contemplated  building  of  the  road,  or  from 
the  rumors  of  such  building.  It  was  held  also 
that  the  court  properly  submitted  to  the  jury 
the  question  as  to  whether  the  obstruction  of 
the  street  during  the  progress  of  the  work 
diminished  the  rental  value  of  the  houses  on 
the  premises,  proof  having  been  furnished  to 
support  the  plaintiff 's  contention  on  that  point. 

Loss  of  Privacy.  —  In  Moore  v.  New  York  El. 
R.  Co.,  130  N.  Y.  523,  on  action  at  law,  it  was 
held  that  it  was  error,  for  which  the  case 
would  be  reversed,  for  the  court  to  direct  the 
jury  to  exclude  from  their  consideration  in  the 
estimation  of  damages  the  subject  of  the  loss 
of  privacy  in  his  house  by  the  plaintiff.  It 
appeared  that  the  only  rooms  affected  were 
those  on  the  second  and  third  stories,  but  that 
passengers  on  the  station  platform,  and  while 
ascending  and  descending  the  steps,  continu- 
ally gazed  into  the  windows,  destroying  the 
privacy  of  the  rooms,  and  causing  constant 
annoyance  to  the  occupant.  The  court  held 
that  while  it  was  true  that  the  intrusion  of  the 
privacy  of  the  rooms  was  not  caused  by  the 
company's  servants  or  agents,  still  as  it  had 
furnished  the  means  and  opportunity  for  its 
patrons  to  invade  the  privacy,  it  should  be  held 
responsible. 

So  also  in  Messenger  v.  Manhattan  R.  Co., 
129  N.  Y.  502,  where  the  structure  was  an  ille- 
gal one,  it  was  held  that  evidence  of  annoy- 
ance suffered  by  interference  with  the  privacy 
of  the  premises,  and  by  noise  caused  by  the 
operation  of  the  road,  has  a  competent  bearing 
upon  the  rental  value,  but  not  upon  the  fee 
value,  of  the  premises.  See  also  Buccleuch  v. 
Metropolitan  Board  of  Works,  L.  R.  5  H.  L.  41S. 

1.  The  Fact  that  Valuable  Improvements  Were 
Placed  on  the  Plaintiffs  Property  after  the  build- 
ing of  the  railroad  is  no  defense  to  an  action 
for  damages  resulting  to  such  property  by 
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Difference  in  Value  Before  and  After  Road  Construction.  —  The  difference  between  the 
value  of  the  property  before  the  construction  of  the  road  and  that  at  the  time 
of  the  trial  is  ordinarily  the  best  indication  of  the  amount  of  damage  to  its  fee 
value.1  But  in  case  the  premises  have  been  unfavorably  affected  by  changes 
in  the  business  character  of  the  street  not  due  to  the  existence  of  the  elevated 
road,  then  it  is  error  to  charge  the  railroad  with  the  entire  decrease  in  value.* 
And,  on  the  other  hand,  if  the  property  has  advanced  in  value  in  spite  of  and 
not  because  of  the  operation  of  the  road,  the  railroad  is  not  to  be  credited 
with  the  rise  in  value,  but  the  damage  to  the  fee  must  be  determined  by  other 
considerations.3 

For  Injuries  Occasioned  to  Personal  Property  by  the  falling  of  cinders,  the  exclusion 
of  light,  etc.,  no  damages  can  be  recovered  in  a  proceeding  for  an  injunction. 
In  such  a  proceeding  the  recovery  is  confined  to  the  depreciation  in  value  of 
the  real  estate  caused  by  an  infringement  of  the  easements.4 


reason  of  the  continued  trespass.  If  the  rail- 
road wishes  to  avoid  payment  of  such  dam- 
ages, it  must  condemn  the  rights  which  it  has 
seized  and  appropriated.  Until  it  does  so,  an 
owner  cannot  be  prevented  from  improving  his 
property  as  he  sees  fit;  and  if  such  improve- 
ments do  not  make  the  return  they  would  have 
done  had  there  been  no  elevated  railroad  in 
the  avenue  or  street,  the  railroad  must  com- 
pensate the  owner  for  such  loss.  Storm  v. 
New  York  El.  R.  Co.,  82  Hun  (N.  Y.)  ri. 

1.  Difference  in  Values.  —  See  Hamilton  v. 
Manhattan  R.  Co.,  58  N.  Y.  Super.  Ct.  17; 
Thompson  v.  Manhattan  R.  Co.,  15  Daly  (N. 
Y.)  438;  Mortimer  v.  Manhattan  R.  Co.,  57  N. 
Y.  Super.  Ct.  509. 

Illinois.  —  The  measure  of  damages  to  land 
not  taken  is  the  difference  in  value  of  the  land 
before  the  proposed  construction  and  what  it 
will  be  afterward.  The  effects  following  from 
the  proposed  work  upon  the  particular  prop- 
erty must  betaken  into  consideration  in  deter- 
mining how  the  value  of  the  land  is  affected, 
and  if  its  value  is  not  diminished  the  owner 
has  sustained  no  damage.  Metropolitan  West 
Side  El.  R.  Co.  v.  Stickney,  150  111.  362;  Met- 
ropolitan West  Side  El.  R.  Co.  v.  Springer,  171 
111.  170. 

Damages  to  property  not  taken  is  not  to  be 
determined  by  any  principle  of  set-off,  but 
only  by  finding  from  the  evidence  to  what  ex- 
tent its  value  has  been  diminished  by  reason 
of  the  improvement.  Metropolitan  West  Side 
El.  R.  Co.  v.  Springer,  171  111.  170. 

2.  Decrease  in  Value  Not  Due  to  Road. — Mooney 
v.  New  York  El.  R.  Co.,  16  Daly  (N.  Y.)  145. 

In  Otten  v.  Manhattan  R.  Co.,  2  N.  Y.  App. 
Div.  396,  it  was  held  that  in  an  action  brought 
to  restrain  the  defendant  from  a  continuous 
trespass  upon  the  plaintiff's  easements  in  a 
public  street,  the  value  of  the  premises  is  to 
be  ascertained  as  of  the  present  time,  and  the 
court  must  consider  whether  the  operation  of 
the  defendants'  road  is  a  present  benefit,  irre- 
spective of  the  condition  which  existed  in  that 
section  of  the  city  before  the  elevated  road  was 
constructed  and  without  regard  to  the  benefit 
which  has  resulted  in  the  past  from  its  opera- 
tion. In  the  Court  of  Appeals  it  was  held  that 
the  decision  of  the  appellate  division  was  final, 
and  the  appeal  was  dismissed.  See  Otten  v. 
Manhattan  R.  Co.,  150  N  Y.  395. 

The  damage  is  most  satisfactorily  established 
by  ascertaining  how  the  rental  values  have 
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been  affected  hy  the  act  which  interferes  with 
the  property;  but  the  inquiry  is  not  limited  to 
this  mode,  and  the  whole  subject  is' to  be  con- 
sidered as  though  the  property  were  sought  to 
be  condemned  under  the  right  of  eminent 
domain.  Crampton  v.  Brooklyn  El.  R.  Co.,  3 
N.  Y.  App.  Div.  263.  Krumwiede  v.  Manhat- 
tan R.  Co.,  9  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
552- 

3.  Increase  in  Value  Not  Due  to  Railroad.  — 

Moss  v.  Manhattan  R.  Co.,  (Supreme  Ct.)  13 
N.  Y.  Supp.  46;  Herold  v.  Metropolitan  El.  R. 
Co.,  (Super.  Ct.)  13  N.  Y.  Supp.  610;  infra, 
this  section,  Deduction  on  Account  of  Benefits 
Derived  from  the  Existence  of  the  Road. 

Where  the  property  is  in  a  business  part  of 
a  city,  its  locality,  the  use  to  which  it  is  appli- 
cable, and  the  proximity  and  location  of  the 
road  are  all  to  be  considered  in  determining 
the  amount  of  damages  sustained  by  the  use 
of  the  street  whereby  there  has  been  a  trespass 
on  the  plaintiff's  property  and  an  appropria- 
tion of  his  easements.  Carroll  v.  New  York 
El.  R.  Co.,  14  N.  Y.  App.  Div.  282. 

4.  Injuries  to  Personal  Property.  —  In  Ameri- 
can Bank-Note  Co.  v.  Metropolitan  El.  R. 
Co.,  63  Hun  (N.  Y.)  506,  an  engraving  com- 
pany sought  by  an  action  for  an  injunction  to 
recover  damages  for  injuries  to  personal  prop- 
erty consisting  of  plates,  paper,  processes, 
etc.,  arising  from  the  exclusion  of  light  and 
the  precipitation  of  cinders.  The  court  held 
that  there  could  be  no  recovery  for  such  in- 
juries in  this  action.    Van  Brunt,  P.  J.,  said: 

This  action,  as  has  already  been  stated,  is  to 
restrain  the  running  of  the  road  unless  they 
paid  the  value  of  the  easements  taken,  which 
value  is  to  be  ascertained  by  determining  the 
depreciation  of  the  plaintiff's  premises  caused 
by  reason  of  the  erection  and  operation  of  the 
road.  As  incident  to  such  an  action  past  dam- 
ages in  the  shape  of  diminution  in  rental  or 
usable  value  of  the  premises  occasioned  by 
this  continuing  trespass  have  been  allowed. 
But  in  no  case  has  the  court  gone  so  far  as  to 
hold  that  damages  to  personal  property  might 
be  recovered  in  an  action  of  this  description. 
The  action  in  question  is  one  relating  entirely 
to  the  realty,  and  has  no  reference  to  any 
question  as  to  personal  property;  and  if  any 
damages  have  been  sustained  by  personal 
property  which  the  plaintiffs  can  recover 
against  the  defendants,  it  must  be  by  an  action 
of  a  different  nature." 
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The  Plaintiff's  Recovery  Is  Confined  to  Actual  Damages,  and  is  not  allowed  to  extend 
to  damages  of  a  speculative  or  contingent  character,  nor  to  such  as  are  merely 
nominal  or  do  not  result  naturally  from  the  operation  of  the  railroad.1 

b.  Damages  from  Smoke,  Cinders,  etc.  —  The  elevated  railroad  com- 
pany is  liable  for  the  consequences  flowing  from  the  operation  of  its  trains  in 
respect  to  the  distribution  in  the  air  of  smoke,  dust,  steam,  gas,  cinders,  ashes,, 
and  other  deleterious  substances  from  its  engines  and  cars.2  The  rule  that 
the  proper  exercise  of  a  lawful  authority  does  not  afford  a  ground  of  recovery  * 
cannot  be  invoked  in  this  instance.  The  smoke,  cinders,  etc.,  in  so  far  as- 
they  interfere  with  the  easement  of  the  abutting  owner,  are  not  consequential 
damages,  but  constitute  a  partial  taking  of  property,  which  cannot  occur 
except  upon  compensation  being  made  to  parties  injured  thereby.4 


1.  Speculative  or  Contingent  Damages.  —  For 

example,  such  damages  as  may  result  from 
the  negligent  and  unskilful  operation  of  the 
road,  as  setting  buildings  on  fire;  and  evi- 
dence of  such  probable  damage  is  therefore 
inadmissible.  Mundorf  v.  New  York  El.  R. 
Co.,  62  Hun  (N.  Y.)  465. 

Therefore,  evidence  is  inadmissible  of  what 
it  would  have  cost  to  build  dwelling  houses  on 
the  premises,  what  they  would  have  rented 
for  had  they  been  built  with  the  road  there, 
and  what  they  would  have  rented  for  had  the 
road  not  been  constructed.  Tallman  v.  Met- 
ropolitan El.  R.  Co.,  121  N.  Y.  119,  43  Am.  & 
Eng.  R.  Cas.  409,  reversing  2  N.  Y.  Supp.  130. 
See  also  Sixth  Ave.  R.  Co.  v.  Metropolitan 
El.  R.  Co.,  56  Hun  (N.  Y.)  182. 

Plaintiffs  Recovery  Confined  to  Actual  Dam- 
ages. —  Thus,  the  owner  of  a  building  abutting 
on  a  street  occupied  by  an  elevated  railway 
will  not  be  entitled  to  compensation  for  in- 
juries to  rental  value  during  the  time  that  the 
building  was  undergoing  alterations,  practi- 
cally making  it  a  new  building,  or  while  the 
building  was  being  pulled  down  and  another 
erected  in  its  place.  Ottinger  v.  New  York 
El.  R.  Co.,  (Supreme  Ct.)  18  N.  Y.  Supp.  238; 
Martin  v.  Manhattan  R.  Co.,  63  Hun  (N.  Y. 
35°- 

A  property  owner  is  not  entitled  to  recover 
for  the  damages  in  value  of  his  property,  occa- 
sioned by  the  maintenance  of  a  freight  depot 
for  an  elevated  railway  in  a  building  next  but 
one  to  his  premises,  where  such  depot  is  not 
in  the  street,  or  on  any  property  subject  to  his 
easement,  and  there  is  nothing  to  show  that 
its  maintenance  is  illegal.  Leale  v.  Metro- 
politan El.  R.  Co.,  61  Hun  (N.  Y.)  613. 

Damages  are  not  recoverable  for  alleged  in- 
juries to  a  building  wholly  unconnected  with 
the  main  building,  and  having  its  entrance 
and  receiving  its  light  and  air  from  another 
street  where  the  defendant's  structure  does 
not  exist.  Mooney  v.  New  York  El.  R.  Co., 
:6  Daly  (N.  Y.)  145.  Thus,  where  property 
abuts  on  a  street  occupied  by  the  elevated 
road,  and  extends  back  to  a  parallel  street, 
and  has  a  frontage  and  entrance  on  both 
streets,  and  the  basements  so  connect  that  ac- 
cess to  either  frontage  can  be  had  from  the 
other,  the  owner  will  be  entitled  to  compensa- 
tion only  for  the  easements  appurtenant  to  the 
frontage  on  the  street  occupied  by  the  railway. 
Ottinger  v.  New  York  El.  R.  Co.,  (Supreme 
Ct.)  18  N.  Y.  Supp.  238;  Bischoff  v.  New  York 
El.  R.  Co.,  61  N.  Y.  Super.  Ct.  211. 
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The  plaintiff's  legal  expenses  incurred  in 
prosecuting  his  suit  cannot  be  recovered;  they 
are  not  damages  that  naturally  result  from  the 
operation  of  the  railroad.  Mattlage  v.  New 
York  El.  R.  Co.,  (C.  PI.)  17  N.  Y.  Supp.  536. 

2.  Smoke,  Dust,  Cinders,  etc.  —  Lahr  v.  Metro- 
politan El.  R.  Co.,  104  N.  Y.  269.  Compare 
Sixth  Ave.  R.  Co.  v.  Metropolitan  El.  R.  Co., 
56  Hun  (N.  Y.)  182,  where  evidence  was  held 
inadmissible  which  tended  to  show  miscon- 
duct on  the  part  of  men  in  the  service  of  the 
railroad  company,  and  as  to  other  annoyances 
resulting  from  the  operation  of  the  railroad, 
not  affecting  the  plaintiff's  easements  of  light, 
air,  and  access. 

In  determining  theamountof  damages  to  be 
paid  by  an  elevated  railroad  company  to  art 
owner  of  land  abutting  on  a  street  through, 
which  the  company's  road  runs,  in  order  to  ac- 
quire the  right  to  continue  to  operate  its  fran- 
chise in  the  street,  the  railroad  structure  is  not 
alone  to  be  considered,  but  the  company  is 
bound  to  make  compensation  for  the  inci- 
dental injuries  caused  by  the  running  of  trains 
upon  that  structure.  The  structure  and  its 
use  may  not  be  separated  in  considering  the 
effect  upon  the  complaining  property  owner. 
Sperb  v.  Metropolitan  El.  R.  Co.,  137  N.  Y. 
155. 

3.  See  the  titles  Nuisances;  Railroads. 

4.  Stevens  v.  New  York  El.  R.  Co.,  57  N.  Y. 
Super.  Ct.  416  (damages  from  smoke  consid- 
ered in  eminent-domain  proceedings). 

In  Lahr  v.  Metropolitan  El.  R.  Co.,  104  N. 
Y.  295,  the  court,  by  Ruger,  C.  J.,  said:  "  The 
structure  here  and  its  intended  use  cannot  be 
separated  and  dissected,  and  it  must  be  re- 
garded in  its  entirety  in  considering  the  effect 
which  it  produces  upon  the  property  of  the 
abutter.  However  the  damage  may  be  in- 
flicted, provided  it  be  effected  by  an  unlawful 
use  of  the  street,  it  constitutes  a  trespass  ren- 
dering the  wrongdoer  liable  for  the  conse- 
quences of  his  acts.  The  legislature,  as  we 
have  seen,  had  no  power  to  authorize  the 
street  to  be  used  for  an  elevated  steam  rail- 
road, and  that  want  of  authority  extends  to 
every  incident  necessary  to  make  the  road  an 
operative  elevated  steam  railroad,  which  occa- 
sions injury  to  the  rights  of  abutters  on  the 
street.  Baltimore,  etc.,  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  n  Am.  &  Eng.  R.  Cas. 
15."  Quoted  and  approved  in  Kane  v.  New 
York  El.  R.  Co.,  125  N.  Y.  186,  46  Am.  &  Eng. 
R.  Cas.  148  (noise  of  trains);  Drucker  v.  Man- 
hattan R.  Co.,  106  N.  Y.  157,  60  Am.  Rep.  437, 
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c.  Consequential  Damages  —  Noise,  Vibration,  etc.  —  Injuries 
occasioned  to  property  from  the  noise  and  vibration  of  moving  trains  are  con- 
sequential damages  for  which  no  recovery  can  be  had  when  the  occupation  of 
the  street  by  the  railroad  company  is  lawful.  A  proper  exercise  of  the  lawful 
authority  affords  no  ground  of  recovery,  and  consequently  injuries  sustained 
are  damnum  absque  injuria}-  But  so  long  as  such  occupation  is  unlawful  the 
railroad  company  is  a  trespasser  and  liable  for  all  injuries  occasioned  by  the 


30  Am.  &  Eng.  R.  Cas.  418;  Abendroth  v. 
Manhattan  R.  Co.,  122  N.  Y.  1,  19  Am.  St. 
Rep.  461,  46  Am.  &  Eng.  R.  Cas.  128;  followed 
in  Duyckinck  v.  New  York  El.  R.  Co.,  125  N. 
Y.  710,  34  N.  Y.  St.  Rep.  876  (damages  allowed 
for  dust,  etc.,  though  no  injury  to  access  was 
proven);  Sloan  v.  New  York  El.  R.  Co.,  63 
Hun  (N.  Y.)  300. 

In  Cogswell  v.  New  York,  etc.,  R.  Co.,  103 
N.  Y.  10,  57  Am.  Rep.  701,  27  Am.  &  Eng.  R. 
Cas.  376,  it  appeared  that  the  railroad  company 
erected,  upon  a  lot  adjoining  a  dwelling  house 
occupied  by  the  plaintiff,  an  engine  house  and 
coal  bins  for  its  road,  and  used  the  same  in 
operating  it.  The  smoke,  soot,  cinders,  and 
coal  dust  caused  by  such  use  filled  the  plain- 
tiff's house,  rendering  the  air  offensive  and 
unwholesome  and  the  house  practically  un- 
tenantable. Whether  the  legislature  could 
authorize  the  company  to  maintain  an  engine 
house  under  such  circumstances  was  left  queere. 
But  conceding  this,  it  was  held  that  statutory 
sanction  must  be  clear  and  explicit;  that  in 
the  present  case  the  use  of  its  property  by  the 
railroad  constituted  a  nuisance,  for  which  the 
owner  of  adjacent  land  might  recover  dam- 
ages. The  court  distinguished  the  cases  of 
Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec. 
357,  and  Bellinger  v.  New  York  Cent.  R.  Co., 
23  N.  Y.  42.  See  also  Baltimore,  etc.,  R.  Co. 
v.  Fifth  Baptist  Church,  108  U.  S.  317,  11  Am. 
&  Eng.  R.  Cas.  15. 

In  Porth  v.  Manhattan  R.  Co.,  58  N.  Y. 
Super.  Ct.  366,  the  inconvenience  and  injury 
suffered  by  the  plaintiff  from  dirt  and  dust 
swept  from  the  defendant's  station  platform 
and  stairway  were  considered  elements  of 
damage  for  which  he  was  entitled  to  compen- 
sation. 

Smoke,  Cinders,  etc.,  Impair  the  Easements  of 
Light  and  Air.  —  The  distribution  in  the  air  of 
gas,  smoke,  cinders,  and  other  deleterious 
substances  interferes  with  and  materially  im- 
pairs the  easements  of  light  and  air  which  the 
abutting  owner  has  in  the  street,  and  therefore 
constitutes  a  taking  of  property,  so  that  such 
elements  are  to  be  considered  in  determining 
the  prospective  damages.  Thus  in  Peyser  v. 
Metropolitan  El.  R.  Co.,  13  Daly  (N.  Y.)  122, 
the  court,  by  Daly,  J.,  said:  "  All  the  evidence 
as  to  the  darkening  of  plaintiff's  windows  by 
the  passage  of  trains  and  the  emission  of 
smoke  and  steam  was  properly  admitted. 
The  elevated  structure  was  built  to  permit  the 
passage  of  these  trains,  and  to  attempt  to  dis- 
tinguish between  the  obscuration  of  light 
caused  by  the  structure  exclusively  is  not  to 
be  justified  on  principle.  The  use  of  the  street 
by  the  locomotive  trains  is  not  a  public  use  ex- 
cept in  connection  with  the  elevated  structure, 
and  the  two  constitute,  in  effect,  but  one  ob- 
struction. It  was  also  proper  to  admit  evi- 
dence of  the  smoke  and  stench  emitted  by  the 
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engines,  which  compelled  plaintiff's  tenants  to 
keep  the  windows  closed.  If  the  air  from  the 
street,  which  the  windows  were  intended  to 
admit,  was  not  to  be  obtained  except  accom- 
panied by  the  smell  and  smoke,  and  these 
latter  were  unbearable,  there  was  as  much  a 
deprivation  of  the  air  as  if  a  palpable  barrier 
had  been  erected  outside  the  window."  The 
doctrine  of  this  case  was  followed  in  Smith  v. 
New  York  El.  R.  Co..  (C.  PI.)  18  N.Y.  Supp.  132. 
See  also  Bohm  v.  Metropolitan  El.  R.  Co.,  129 
N.  Y.  576,  50  Am.  &  Eng.  R.  Cas.  271;  Jordan 
v.  Metropolitan  El.  R.  Co.,  60  N.  Y.  Super.  Ct. 
385;  Purdy  v.  Manhattan  R.  Co.,  3  Misc.  Rep. 
(N.  Y.  C.  PI.)  50. 

The  only  case  holding  a  different  doctrine  is 
that  of  Sperb  v.  Metropolitan  El.  R.  Co.,  61 
Hun  (N.  Y.)  539,  and  this  has  been  several 
times  disapproved  and  was  reversed  in  137  N. 
Y.  155. 

It  is  no  defense  to  a  claim  for  damages 
against  an  elevated  railway  company  for 
obstructing  the  plaintiff's  light,  that  the  light 
was  required  for  the  display  of  cut  glass,  and 
that  artificial  light  was  better  for  that  purpose 
than  natural  light.  Scott  v.  Manhattan  R. 
Co.,  60  N.  Y.  Super.  Ct.  233. 

The  testimony  of  a  former  tenant  of  prem- 
ises affected  by  the  operation  of  an  elevated 
railway,  that  he  moved  away  on  account  of 
the  smoke  and  obstruction  of  light  resulting 
from  the  operation  of  the  road,  is  competent 
and  material  on  the  question  of  damages  to  an 
abutting  owner.  Scott  v.  Metropolitan  El.  R. 
Co.,  29  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  435,  2 
Misc.  Rep.  (N.  Y.)  150. 

Injury  resulting  from  the  location  of  the 
company's  yard  and  dumping  ground  so  that 
ashes  and  cinders  fly  into  the  windows  of  abut- 
ting premises  when  they  are  open  is  an  ele- 
ment of  past  or  rental  damages,  but  not  of 
damages  to  the  fee.  Emigrant  Mission  Com- 
mittee v.  Brooklyn  El.  R.  Co.,  20  N.  Y.  App. 
Div.  596;  American  Bank  Note  Co.  v.  New 
York  El.  R.  Co.,  129  N.  Y.  262;  Bischoff  v. 
New  York  El.  R.  Co.,  138  N.  Y.  257. 

1.  Noise  and  Vibration  as  Elements  of  Damage. 
—  American  Bank  Note  Co.  v.  New  York  El. 
R.  Co.,  129  N.  Y.  252,  50  Am.  &  Eng.  R.  Cas. 
293;  Peyser  v.  Metropolitan  El.  R.  Co.,  13 
Daly  (N.  Y.)  122;  Caro  v.  Metropolitan  El.  R. 
Co.,  46  N.  Y.  Super.  Ct.  138  (noisome  odors); 
Ode  v.  Manhattan  R.  Co.,  56  Hun  (N.  Y.)  199. 
Compare  Pennsylvania  R.  Co.  v.  Lippincott, 
116  Pa.  St.  472,  2  Am.  St.  Rep.  618,  30  Am.  & 
Eng.  R.  Cas.  399,  and  note.  See  the  general 
principle  stated  in  the  titles  Nuisances;  Rail- 
roads. 

In  Kane  v.  New  York  El.  R.  Co.,  125  N.  Y. 
186,  46  Am.  &  Eng.  R.  Cas.  137,  where  the 
noise  was  considered  an  element  of  damage, 
the  court  was  careful  to  say:  "  If  the  defend- 
ant had  the  lawful  right  to  operate  its  trains 
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operation  of  its  road,  including  those  resulting  from  the  noise  and  vibration 
of  moving  trains.1  Such  damages,  therefore,  can  be  considered  only  in  an 
action  to  determine  past  damages.  In  estimating  prospective  damages  in  a 
proceeding  for  an  injunction,  noise  and  vibration  are  not  to  be  considered.8 

</.  Depreciation  oe  Rental  Value  of  Premises.  —  Evidence  of  a 
decrease  in  the  rental  value  of  the  premises  is  always  admissible,  and  where  it 
can  be  shown  that  the  construction  and  maintenance  of  the  elevated  road  have 
caused  the  rental  value  to  depreciate,  damages  may  be  recovered  to  the  extent 
of  the  injury  sustained.3    And  this  is  true  whether  the  premises  are  occupied 


in  the  street,  such  inconvenience  as  might  re- 
sult to  the  plaintiff  in  the  enjoyment  of  his 
property  from  the  ordinary  and  usual  opera- 
tion of  the  defendant's  road  would  not,  in  the 
absence  of  negligence  on  its  part,  furnish  a 
ground  of  action."  In  Drucker  v.  Manhattan 
R.  Co.,  106  N.  Y.  164,  60  Am.  Rep.  437,  30 
Am.  &  Eng.  R.  Cas.  418,  the  question  of 
damages  for  noise  was  mentioned  but  was  left 
undecided.  See  also  Sixth  Ave.  R.  Co.  v. 
Metropolitan  El.  R.  Co.,  138  N.  Y.  548. 

The  Hazard  from  Fire  existing  in  the  main- 
tenance and  operation  of  the  road  is  not  a 
proper  element  of  damages.  Matter  of  Brook- 
lyn El.  R.  Co.,  6  N.  Y.  App.  Div.  53. 

1.  Where  Occupation  of  Street  Unlawful.  — 
Kane  v.  New  York  El.  R.  Co.,  125  N.  Y.  186, 
46  Am.  &  Eng.  R.  Cas.  137;  Smith  v.  New 
York  El.  R.  Co.,  (C.  PI.)  18  N.  Y.  Supp.  132; 
Hussner  v.  Brooklyn  City  R.  Co.,  114  N.  Y. 
433,  11  Am.  St.  Rep.  679,  43  Am.  &  Eng.  R. 
Cas.  219;  Bischoff  v.  New  York  El.  R.  Co., 
138  N.  Y.  262;  Diehl  v.  Metropolitan  El.  R. 
Co.,  11  Misc.  Rep.  (N.  Y.  Super.  Ct.)  14;  Flood 
v.  Brooklyn  El.  R.  Co.,  75  Hun  (N.  Y.)  601. 

2.  Nature  of  Action.  —  American  Bank  Note 
Co.  v.  New  York  El.  R.  Co.,  129  N.  Y.  252,  50 
Am.  &  Eng.  R.  Cas.  292;  Sperb  v.  Metropoli- 
tan El.  R.  Co.,  61  Hun  (N.  Y.)  539;  Ode  v. 
Manhattan  R.  Co.,  56  Hun  (N.  Y.)  199;  Kiep 
v.  Metropolitan  El.  R.  Co.,  (Supreme  Ct.)  17 
N.  Y.  Supp.  804 

The  noise  occasions  damage  to  the  rental 
value,  and  in  estimating  damages  to  such 
value  it  is,  therefore,  to  be  considered;  but  it 
cannot  be  considered  in  estimating  the  value 
of  the  fee.  Messenger  v.  Manhattan  R.  Co., 
129  N.  Y.  502;  Bischoff  v.  New  York  El.  R. 
Co.,  138  N.  Y.  257. 

Noise  in  the  operation  of  an  elevated  rail- 
way is  an  element  of  past  damages,  though 
not  of  fee  damages.  Pryor,  J.,  in  Golden  v. 
Metropolitan  El.  R.  Co.,  1  Misc.  Rep.  (N.  Y. 
C.  PI.)  142  [citing  Kane  v.  New  York  El.  R. 
Co.,  125  N.  Y.  165,  46  Am.  &  Eng.  R.  Cas.  148; 
Messengers.  Manhattan  R.  Co.,  129  N.  Y.  503; 
Moore  v.  New  York  El.  R.  Co.,  130  N.  Y.  523; 
Mitchell  v.  Metropolitan  El.  R.  Co.,  132  N.  Y. 
553];  Matter  of  Seaside,  etc.,  El.  R.  Co.,  83 
Hun  (N.  Y.)  143;  Bischoff  v.  New  York  El.  R. 
Co.,  138  N.  Y.  262. 

3.  Decrease  in  Rental  Value.  —  Tallman  v. 
Metropolitan  El.  R.  Co.,  121  N.  Y.  119,  43  Am. 
&  Eng.  R.  Cas.  409;  Drucker  v.  Manhattan  R. 
Co.,  106  N.  Y.  157,  60  Am.  Rep.  437,  30  Am. 
&  Eng.  R.  Cas.  418;  Lawrence  v.  Metropolitan 
El.  R.  Co.,  126  N.  Y.  483;  Woolsey  v.  New 
York  El.  R.  Co.,  (Supreme  Ct.)  9  N.  Y.  Supp. 
133;  Moore  v.  New  York  El.  R.  Co.,  59  N.  Y. 
Super.  Ct,  32;   Greenwood  v.  Manhattan  R. 


Co.,  61  N.  Y.  Super  Ct.  253.  See  also  Bern- 
heimer  v.  Manhattan  R.  Co.,  26  Abb.  N.  Cas. 
(N.  Y.  C.  PI.)  88,  distinguishing  Tallman  v. 
Metropolitan  El.  R.  Co.,  121  N.  Y.  119,  43  Am. 
&  Eng.  R.  Cas.  409.  See  supra,  this  section, 
Landlord  and  Tenant ;  Other  Evidence. 

In  an  Injunction  Proceeding  the  incidental 
damages  awarded  were  over  fourteen  per  cent 
of  the  fee  damages  given.  The  objection  was 
made  that  the  award  of  rental  damages  was 
inconsistent,  because  exceeding  ten  per  cent, 
the  general  percentage  of  the  value  of  prop- 
erty charged  as  rent  in  the  city.  This  was 
held  untenable,  since  it  did  not  appear  but  that 
the  fee  damage  was  too  low.  Barrett  v.  Man- 
hattan R.  Co.,  (Supreme  Ct.)  18  N.  Y.  Supp.  71. 

In  Estimating  Prospective  Damages  the  perma- 
nent injury  to  the  fee  value  is  the  sole  consid- 
eration, and  loss  of  rent  cannot  be  considered. 
Ireland  v.  Metropolitan  El.  R.  Co.,  52  N.  Y. 
Super.  Ct.  450. 

Premises  Purchased  Subject  to  Lease  Executed 
After  Road  Constructed.  —  Where  the  plaintiff 
purchased  the  premises  affected  by  the  opera- 
tion of  an  elevated  railway,  subject  to  a  lease 
made  after  construction  of  the  railway,  and  his 
action  for  damages  was  tried  before  the  lease 
expired,  a  finding  that  the  plaintiff  had  suffered 
a  "  loss  in  the  rental  value  of  the  premises  " 
was  not  inconsistent  with  a  finding  that  he  had 
lost  no  rents  on  account  of  the  railway  "  pre- 
vious to  and  including  the  time  of  the  trial  " 
of  the  action;  the  true  meaning  of  the  finding 
being  that  though  the  plaintiff  had  lost  none 
of  the  rents  under  the  lease,  the  rental  value 
of  the  property  had  been  diminished.  Keller 
v.  Metropolitan  El.  R.  Co.,  (Super.  Ct.)  15  N.  Y. 
Supp.  88. 

Evidence.  —  The  facts  that  but  few  trains 
were  run  over  the  road  during  the  day,  and 
that  from  a  certain  hour  in  the  night  until 
early  in  the  morning  no  trains  at  all  were 
operated,  are  irrelevant  and  immaterial  on  the 
question  of  the  amount  of  damages  to  the  fee 
value  of  abutting  property  caused  by  the 
operation  of  the  road.  Hughes  v  New  York 
El.  R.  Co.,  (Supreme  Ct.)  21  N.  Y.  Supp.  693. 

The  elevated  railway  company  has  no  right 
to  show  that  the  plaintiff's  officers  own  nearly 
all  the  stock  of  a  corporation  occupying  a  por- 
tion of  the  plaintiff's  building  as  tenant,  on 
the  question  whether  or  not  the  rental  value 
of  the  building  had  been  depreciated  by  the 
operation  of  the  road.  Metropolitan  Sav.  Bank 
v.  New  York  El.  R.  Co.,  (Supreme  Ct.)  21  N. 
Y.  Supp.  286. 

The  existence  of  such  exceptional  structures 
in  front  of  the  plaintiff's  property  as  a  passen- 
ger station  and  platform,  a  coal  elevator,  water 
tank,  and  coaling  platform  with  side  tracks 
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by  tenants  under  a  lease  executed  after  the  construction  of  the  road  1  or  by 
the  owner  himself.2  Such  damages  include  compensation  for  all  past  injury 
occasioned  by  the  interference  of  the  road  with  the  easements  of  light,  air, 
and  access.3  In  estimating  the  amount  of  injury  to  the  rental  value,  the  con- 
dition of  the  premises  during  the  period  embraced  in  the  action  must  be  taken 
as  the  basis  of  such  estimate,  and  the  plaintiff  cannot  be  permitted  to  prove 
or  be  allowed  to  recover  damages  which  he  might  have  sustained  had  he  put 
his  property  to  other  uses  or  improved  it.4  * 

e.  Exemplary  Damages.  —  To  justify  a  verdict  or  award  for  exemplary 
damages  it  is  always  necessary  to  allege  and  prove  malice,  fraud,  or  "  gross 
negligence  "  on  the  part  of  the  defendant  in  the  action.  In  the  absence  of 
such  proof,  therefore,  the  jury  cannot  award  exemplary  damages  in  an  action 
by  a  landowner  for  an  infringement  of  his  easement  in  the  street  in  which  the 
elevated  road  is  constructed.5 

/.  Deduction  on  Account  of  Benefits  Derived  from  the  Exist- 
ence OF  THE  ROAD  —  Actual  Market  Value  of  Land  Taken.  —  The  Rapid-transit  Act 
and  the  General  Railroad  Act  of  New  York  both  provide  that  commissioners 
of  appraisal  shall  not,  in  determining  the  amount  of  compensation  to  be  made 
to  parties  whose  property  is  taken  for  railway  purposes,  make  any  allowance 
or  deduction  on  account  of  benefits  which  the  landowner  might  derive  from 
the  existence  of  the  road.  These  provisions  apply  simply  to  the  land  taken, 
and  require  that  so  much  land  as  is  taken  shall  be  paid  for  at  its  actual  market 
value,  with  no  deduction  whatever,  even  though  the  remainder  may  be  greatly 
enhanced  in  value  by  the  construction  of  the  road.6 


and  switches,  in  addition  to  the  ordinary  track 
structure,  is  sufficient  to  support  an  award  of 
damages  when  there  is  evidence  that  the  rental 
value  of  the  plaintiff's  property  is  diminished 
thereby,  as  compared  with  that  of  similar  prop- 
erty above  and  below  it  along  the  line  of  the 
elevated  railroad.  Roberts  v.  New  York  El. 
R.  Co.,  155  N.  Y.  31. 

Maryland.  —  In  an  action  by  an  abutting 
owner  against  an  elevated  railroad  company, 
it  is  error  to  exclude  the  testimony  of  his  ten- 
ant that  his  rent  has  been  reduced  on  account 
of  the  existence  of  the  road.  Birch  v.  Lake 
Roland  El.  R.  Co.,  83  Md.  362. 

1.  Kernochan  v.  New  York  El.  R.  Co.,  128 
N.  Y.  559,  50  Am.  &  Eng.  R.  Cas.  317;  supra, 
this  section,  Landlord  and  Tenant  ;  Kearney  v. 
Metropolitan  El.  R.  Co.,  (Super.  Ct.)  13  N.  Y. 
Supp.  608. 

2.  Woolsey  v.  New  York  El.  R.  Co.,  (Su- 
preme Ct.)  9  N.  Y.  Supp.  133,  134  N.  Y.  323. 

3.  Damages  allowed  for  the  depreciation  of 
the  rental  value  include  damages  for  all  inju- 
ries to  the  easement  of  light,  and  it  is  error  to 
allow  in  addition,  as  damages,  cost  of  extra 
consumption  of  gas  caused  from  the  obstruc- 
tion of  the  light.  Mattlage  v.  New  York  El. 
R.  Co.,  (C.  PI.)  17  N.  Y.  Supp.  536. 

4.  In  Tallman  v.  Metropolitan  El.  R.  Co., 
121  N.  Y.  119,  43  Am.  &  Eng.  R.  Cas.  409,  it 
appeared  that  up  to  the  commencement  of  the 
action  part  of  the  premises  were  used  for  a 
carpenter  shop  and  the  remainder  as  a  lumber 
yard,  and  that  at  one  time  the  owner  had  made 
plans  for  the  erection  of  dwelling  houses  there- 
on. It  was  held  error  for  the  trial  court  to 
permit  him  to  testify  as  to  what  the  deprecia- 
tion in  the  rental  of  such  dwelling  houses 
would  have  been  on  account  of  the  existence 
of  the  rail  road. 

5.  Exemplary  Damages. —  In  Powers  v.  Man- 


hattan R.  Co.,  120  N.  Y.  178,  it  appeared  that 
the  elevated  road  was  constructed  in  1879  and 
trains  operated  from  March,  1880;  the  statute 
authorizing  the  construction  of  the  road  had 
been  declared  constitutional,  the  proceedings 
of  the  commissioners  approved,  and  the  ques- 
tion of  the  right  of  abutting  owners  to  damages 
was  being  litigated.  It  was  held  error,  in  the 
face  of  these  facts,  to  instruct  the  jury  that 
"  the  failure  of  the  defendant  to  institute  con- 
demnation proceedings  before  taking  posses- 
sion of  the  plaintiff's  property,  and  before  trial 
of  this  action,  entitled  the  jury  to  give  exem- 
plary damages  against  them,  should  the  jury 
so  desire."  See  also  Pappenheim  v.  Metro- 
politan El.  R.  Co.,  128  N.  Y.  436,  50  Am.  & 
Eng.  R.  Cas.  269.  And  see  the  title  Eminent 
Domain,  post. 

The  fact  that  the  railroad  company  in  a  prior 
action  involving  its  right  to  maintain  its  struc- 
ture took  an  appeal  to  the  general  term  of  the 
Court  of  Common  Pleas,  and  then  to  the  Court 
of  Appeals,  and  withdrew  the  latter  appeal 
when  it  was  about  to  be  reached,  is  not  suffi- 
cient evidence  of  want  of  good  faith  to  justify 
the  jury  in  awarding  exemplary  damages 
against  the  company,  in  this  action,  for  main- 
taining its  road.  Mattlage  v.  New  York  El. 
R.  Co.,  (C.  PI.)  17  N.  Y.  Supp.  536.  See  gen- 
erally the  title  Exemplary  Damages. 

6.  Deduction  for  Benefits  —  New  York  Rapid- 
transit  and  General  Railroad  Acts.  —  Newman  v. 
Metropolitan  El.  R.  Co.,  118  N.  Y.  618,  43  Am. 
&  Eng.  R.  Cas.  412;  Matter  of  Brooklyn  El. 
R.  Co.  55  Hun  (N.  Y.)  165;  Gray  v.  Manhat- 
tan R.  Co.,  16  Daly  (N.  Y.)  510,  affirmed  \iZ 
N.  Y.  499.  See  also  Rapid-transit  Act,  Laws 
1875,  c.  606,  §  20:  General  Railroad  Law,  Laws 
1850,  c.  140,  §  16;  Laws  1872,  c.  885,  §  3. 

Illinois. —  Land  actually  taken,  that  is,  land 
lying  underneath  the  projecting  supcrstruc- 
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But  in  Considering  the  Damages  Occasioned  to  the  Remaining  Land  the  Commissioners 
must  consider  the  effect  of  the  road  upon  the  whole  of  that  remainder;  its 
advantages  and  disadvantages;  and  if  the  result  is  beneficial  there  is  no  dam- 
age, and  nothing  can  be  awarded.1 

Easement  of  Abutters  in  street.  —  While  the  easement  which  the  owner  of  land 
abutting  on  a  street  has  therein  is  an  interest  in  real  estate,  and  constitutes 
property,  yet  in  itself  it  has  only  a  nominal  value,  and  in  estimating  its  value 
when  taken  for  railroad  purposes  it  cannot  be  considered  as  property  separate 
and  distinct  from  the  land  to  which  it  is  appurtenant;  and  the  right  of  the 
owner  to  compensation  is  measured  not  by  the  value  of  the  easement  separate 
from  his  land,  but  by  the  damages  which  the  land  sustains  because  of  the 
violation  of  the  easement.  In  estimating  damages,  therefore,  for  an  interfer- 
ence with  such  easement,  the  benefits  to  the  land  which  the  owner  derives 
from  the  operation  of  the  road  are  to  be  taken  into  consideration  in  reduc- 
tion of  the  damage  caused  by  the  interference  with  the  easement.2    So  that 


ture,  must  be  paid  for  at  its  actual  market 
value,  without  regard  to  supposed  benefits  to 
adjoining  land  resulting  from  the  construction 
and  maintenance  of  the  road.  Metropolitan 
West  Side  El.  R.  Co.  v.  Springer,  171  111.  170. 

1.  Damages  to  Remaining  Lands.  —  Newman 
v.  Metropolitan  El.  R.  Co.,  118  N.  Y.  618,  43 
Am.  &  Eng.  R.  Cas.  412;  Bohm  v.  Metropoli- 
tan EI.  R.  Co.,  129  N.  Y.  576;  Odell  v.  New 
York  El.  R.  Co.,  130  N.  Y.  690,  42  N.  Y.  St. 
Rep.  591;  Livingston  v.  Metropolitan  El.  R. 
Co.,  138  N.  Y.  76.  See  also  Matter  of  Brook- 
lyn El.  R.  Co.,  87  Hun  (N.  Y.)  88;  Steinmetz 
v.  Metropolitan  El.  R.  Co.,  (Super.  Ct.)  18  N. 
Y.  Supp.  209;  Mattlage  v.  New  York  El.  R. 
Co.,  1  Misc.  Rep.  (N.  Y.  C.  PI.)  339. 

2.  Interference  with  Abutter's  Easement  on 
Street.  —  Newman  v.  Metropolitan  El.  R.  Co., 
118  N.  Y.  61S,  43  Am.  &  Eng.  R.  Cas.  412.  In 
this  case  the  evidence  showed  that  while  the 
upper  parts  of  the  building  on  the  premises 
had  been  made  less  desirable  for  the  purposes 
for  which  they  were  used  — i.  e.,  as  dwellings 
—  by  reason  of  the  railroad,  and  in  conse- 
quence the  rents  had  fallen,  the  first  floor,  used 
as  a  restaurant,  had  become  more  desirable 
for  business  purposes  and  was  greatly  en- 
hanced in  rental  value.  The  plaintiff  had  a 
leasehold  interest  in  the  property.  It  was  held 
that  the  trial  court  erred  in  charging  the  jury 
that  they  had  no  right  in  estimating  damages 
to  take  into  consideration  the  benefit  to  the 
premises  derived  from  the  existence  of  the 
road.  See  als)  as  affirming  this  principle, 
Doyle  v.  Manhattan  R.  Co.,  15  Daly  (N.  V.) 
473  (prejudicial  error  to  exclude  evidence 
bearing  on  the  course  of  trade,  and  the  in- 
crease of  business  on  the  premises);  Matter  of 
Brooklyn  El.  R.  Co.,  55  Hun  (N.  Y.)  165; 
Brush  v.  Manhattan  R.  Co..  26  Abb.  N.  Cas. 
(N.  Y.  C.  PI.)  73  (injunction  denied);  Purdy  v. 
Manhattan  El.  R.  Co.,  (C.  PI.)  13  N.  Y.  Supp. 
295;  Herold  v.  Metropolitan  El.  R.  Co.,  (Super. 
Ct.)  13  N.  Y.  Supp.  610;  Gray  v.  Manhattan 
R.  Co.,  16  Daly  (N.  Y.)  510;  Sloan  v.  New 
York  El.  R.  Co.,  63  Hun  (N.  Y.)  300  (proximity 
of  station  considered  a  permanent  benefit); 
Sillcocks  v.  New  York  El.  R.  Co.,  (C.  PI.)  19 
N.  Y.  Supp.  476;  Nette  v.  New  York  El.  R. 
Co.,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  62;  Bohm  v. 
Metropolitan  El.  R.  Co.,  129N.Y.  576,  50  Am. 
&  Eng.  R.  Cas.  271. 


But  it  is  not  error  to  refuse  to  make  a  finding 
of  the  abstract  proposition  that  any  benefits 
accruing  to  the  property  were  to  be  set  off 
against  the  damages  sustained  to  the  property. 
Werfelman  v.  Manhattan  R.  Co.,  16  Daly  (N. 
Y.)  355.  And  where  the  railroad  company  has 
objected  to  evidence  bearing  on  the  course  of 
values  in  the  immediate  neighborhood,  it  can- 
not afterwards  introduce  similar  evidence  in 
its  own  behalf.  Mooney  v.  New  York  El.  R. 
Co.,  16  Daly  (N.  Y.)  145. 

Where  the  evidence  shows  that  the  fee  value 
of  premises  affected  by  the  operation  of  an 
elevated  railroad  is  greater  than  at  any  time 
before  the  construction  of  the  road,  and  there 
is  nothing  to  show  that  the  presence  of  the 
railroad  prevented  a  greater  increase  in  the 
value  of  the  property,  the  owner  of  the  prem- 
ises affected  is  not  entitled  to  damages.  Matt- 
lage v.  New  York  El.  R.  Co.,  1  Misc.  Rep.  (N. 
Y.  C.  PI.)  339;  Hoffman  v.  Manhattan  El.  R. 
Co.,  1  Misc.  Rep.  (N.  Y.  C.  PI.)  155;  Bohm  v. 
Metropolitan  El.  R.  Co.,  129  N.  Y.  576,  50  Am. 
&  Eng.  R.  Cas.  27T;  Becker  v.  Metropolitan 
El.  R.  Co.,  131  N.  Y.  509;  Huggins  v.  Man- 
hattan R.  Co.,  1  Misc.  Rep.  (N.  Y.  C.  PI.) 
no. 

When  only  the  actual  value  of  easements 
impaired  by  the  operation  of  an  elevated  rail- 
way is  found,  and  not  the  consequential 
damages,  the  court  may  refuse  to  set  off 
against  consequential  damages  benefits  result- 
ing from  the  proximity  of  a  neighboring 
station.  Wiener  v.  New  York  El.  R.  Co., 
(Supreme  Ct.)  16  N.  Y.  Supp.  913. 

In  Roosevelt  Hospital  v.  New  York  El.  R. 
Co.,  (Supreme  Ct.)  21  N.  Y.  Supp.  205,  the  esti- 
mates of  the  comparative  increase  in  fee  value 
of  property  in  the  Bowery  and  other  streets 
were  allowed  to  be  expressed  in  percentages 
instead  of  dollars  and  cents,  and  the  court 
held  that  this  was  not  error,  the  question  as  to 
the  values  of  adjoining  property  being  limited 
to  streets  contiguous  and  adjacent  to  plaintiff's 
property. 

An  owner  of  premises  affected  by  the  erec- 
tion of  an  elevated  railway,  upon  seeking  to 
recover  damages  therefor,  cannot  be  asked 
whether  he  considered  the  presence  of  the 
road,  at  the  time  he  purchased,  an  injury  or  a 
benefit  to  his  property,  the  issue  being  the 
actual  value  of  the  property  and  not  what  he 
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where  the  increase  in  the  value  of  the  property  resulting  from  the  existence  of 
the  road  is  more  than  the  damage  caused  thereby,  the  owner  has  no  right  to 
an  injunction  against  the  railroad,  since  an  injunction  can  issue  only  upon  a 
showing  of  substantial  damage.1 

Owner  of  Several  Lots.  —  The  general  rule  may  be  applied  to  a  case  where  the 
plaintiff  owns  several  lots,  some  of  which  are  injured  and  others  benefited  by 
the  existence  of  the  road,  so  that  the  benefits  may  be  set  off  against  the 
injuries.* 

Purchase  Shown  to  Be  Profitable  Investment.  —  But  the  fact  that  the  purchase  of  the 
property  in  question  has  proven  a  profitable  business  venture  to  its  owner 
cannot  be  taken  into  consideration  in  estimating  damages.  There  is  nothing 
in  such  a  fact  to  show  that  the  property  would  not  be  much  more  valuable  if 
the  elevated  structure  were  not  in  front  of  it.3 

Increase  in  Value  of  Other  Lots  Along  the  Street.  —  The  evidence  of  increased  value 
derived  from  the  existence  of  the  railroad  must  be  confined  to  the  property 


■considered  it  to  be.  Steubing  v.  New  York  El. 
R.  Co.,  (Supreme  Ct.)  19  N.  Y.  Supp.  313. 

In  Maryland  the  defendant  is  not  entitled  to 
deduct  from  the  damage  caused  by  its  road 
any  increase  in  the  value  of  the  plaintiff's 
property  arising  from  the  operation  of  the 
road  which  is  common  to  all  the  property  in 
the  vicinity,  or  any  increase  arising  from  the 
growth  of  the  city  or  any  other  general  cause. 
Lake  Roland  El.  R.  Co.  v.  Frick,  86  Md.  259. 

1.  Injunction.  —  Gray  v.  Manhattan  R.  Co.. 
128  N.  Y.  499;  Rich  v.  New  York  El.  R.  Co., 
16  Daly  (N.  Y.)  518;  Brush  v.  Manhattan  R. 
Co.,  26  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  73;  Stein- 
metz  v.  Metropolitan  El.  R.  Co.,  (Super  Ct.) 
18  N.  Y.  Supp.  209;  Bohm  v.  Metropolitan  El. 
R.  Co.,  129  N.  Y.  576,  50  Am.  &  Eng.  R.  Cas. 
271;  Sperb  v.  Metropolitan  El.  R.  Co.,  60  N. 
Y.  Super.  Ct.  347  (referee's  finding  reversed); 
Brush  v.  Manhattan  R.  Co.,  (C.  PI.)  17  N. 
Y.  Supp.  540. 

In  Rich  v.  New  York  El.  R.  Co.,  16  Daly 
(N.  Y.)  518,  the  evidence  showed  a  decrease  in 
the  value  of  some  of  the  plaintiff's  lots  and 
an  increase  in  others,  so  that  no  substantial 
damage  was  shown  which  would  authorize  an 
injunction.  The  court  held,  however,  that  the 
complaint  would  not  be  dismissed,  but  that 
the  case  would  be  retained  to  be  submitted 
to  the  jury  in  an  action  at  law.  But  when 
a  referee  is  appointed  to  determine  all  the 
issues  of  the  case  he  is  not  bound,  in  re- 
fusing an  injunction,  to  award  past  damages. 
'Steinmetz  v.  Metropolitan  El.  R.  Co.,  (Super. 
Ct.)  18  N.  Y.  Supp.  209;  Lynch  v.  Metropolitan 
El.  R.  Co.,  129  N.  Y.  274,  50  Am.  &  Eng.  R. 
Cas.  308. 

Where  the  rental  value  of  premises  affected 
by  the  erection  of  an  elevated  railroad  in- 
creased twenty  per  cent  after  the  erection  of 
the  road,  and  before  the  addition  of  improve- 
ments to  the  premises,  the  court  properly  re- 
fused to  attribute  to  the  improvements  the 
increase  of  rental  value  after  their  addition. 
Brush  v.  Manhattan  R.  Co.,  (C.  PI.)  17  N.  Y. 
Supp.  540. 

Injunctive  relief  will  not  be  granted  unless 
there  is  substantial  injury  to  plaintiff's  prop- 
«rty.  Otten  v.  Manhattan  R.  Co..  2  N.  Y.  App. 
Div.  396;  O'Reilly  v.  New  York  El.  R.  Co., 
148  N.  Y.  347;  Rorke  v.  Kings  County  EI.  R. 
Co.,  22  N.  Y.  App.  Div.  511 ;  Tillson  v.  Man- 


hattan R.  Co.,  (Supreme  Ct.)  48  N.  Y.  Supp. 
224;  Sillcocks  v.  Manhattan  R.  Co.,  10  Misc. 
Rep.  (N.  Y.  C.  PI.)  259;  Brush  v.  Manhattan 
R.  Co.,  (C.  PI.)  17  N.  Y.  Supp.  540;  Adlerz/. 
Metropolitan  El.  R.  Co.,  138  N.  Y.  173;  Bern- 
heimer  v.  Manhattan  R.  Co.,  26  Abb.  N.  Cas. 
(NT.  Y.  C.  PI.)  88. 

The  tortious  appropriation  of  the  plaintiff's 
easements  of  light,  air,  and  access  is  not  suffi- 
cient to  warrant  equitable  interference  where 
the  plaintiff  shows  no  substantial  monetary 
damage  to  his  premises.  O'Reilly  v.  New 
York  El.  R.  Co.,  148  N.  Y.  347. 

In  an  action  for  injunctive  relief  where  the 
evidence  shows  that  no  damage  was  done  to 
the  plaintiff's  property  the  complaint  should 
be  dismissed  on  the  merits.  Israel  v.  Metro- 
politan R.  Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 
722. 

The  owner  of  abutting  premises  is  entitled  to 
injunctive  relief  only  for  the  invasion  of  his 
easements  of  light,  air,  and  access  to  the 
premises  from  the  street.  Emigrant  Mission 
Committee  v.  Brooklyn  El.  R.  Co.,  20  N.  Y. 
App.  Div.  596. 

In  the  absence  of  evidence  of  substantial 
damage  to  the  fee,  damages  resulting  from 
dust,  soot,  and  cinders  will  not  support  an  ac- 
tion for  injunctive  relief,  but,  the  same  as  past 
damages,  may  be  recovered  in  an  action  at 
law.  Rorke  v.  Kings  County  El.  R.  Co.,  22 
N.  Y.  App.  Div.  511. 

2.  Several  Lots.  —  Rich  v.  New  York  El.  R. 
Co.,  16  Daly  (N.  Y.)  518. 

If  several  lots  owned  by  the  plaintiff  are  in- 
volved in  the  suit,  he  must  show  substantial 
injury  to  the  whole.  It  is  not  sufficient  to 
show  injury  to  one.  Their  collective  value  is 
the  proper  matter  of  inquiry.  Rich  v.  Man- 
hattan R.  Co.,  (C.  PI.)  19  N.  Y.  Supp.  543. 

But  benefits  to  other  land  of  the  plaintiff 
abutting  on  side  streets,  and  not  involved  in 
the  controversy,  cannot  be  set  off  against  the 
fee  damages  to  the  property  claimed  to  have 
been  injured.  Missionary  Soc.  of  St.  Paul  v. 
New  York  El.  R.  Co.,  12  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  359. 

3.  Sherwood  v.  Metropolitan  El.  R.  Co..  (Su- 
preme Ct.)  12  N.  Y.  Supp.  852. 

Nor  in  estimating  the  fee  value  of  property 
the  rear  of  which  adjoins  other  property  owned 
by  the  plaintiff  are  the  advantages  thereto  from 
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involved  in  the  case;  evidence  as  to  the  increase  in  value  of  other  lots 
along  the  same  street  is  not  available  to  justify  a  reduction  of  damages  sus- 
tained by  the  premises  involved.1 

Increase  Must  Be  Shown  to  Be  Due  to  Road.  —  And  the  increase  in  the  value  must 
be  shown  to  have  resulted  from  the  existence  of  the  road,  as  there  can  be  no 
deduction  if  it  appears  that  the  increase  is  due  to  a  general  rise  in  value  of 
property  in  the  vicinity.2 

Question  of  Fact.  —  Whether  benefits  have  actually  accrued  to  the  property  ^ 
from  the  existence  of  the  railroad  is  a  question  of  fact,  and  the  finding  of  the 
trial  court  in  this  regard  will  not  be  disturbed  except  in  plain  case  of  error.3 

Other  Owners  Receiving  Greater  Benefits.  —  In  a  case  covering  the  whole  question, 
the  court  held  that  where  it  appears  that  the  presence  of  an  elevated  railway 
has  actually  caused  an  increase  in  the  value  of  the  plaintiff's  property,  he  has 
no  right  to  an  injunction,  or  to  future  damages,  although  it  may  appear  that 
other  abutting  owners  have  received  greater  benefit  than  he;4  but  this  case 


its  connection  with  adjoining  property  to  be 
considered,  especially  where  no  allowance  is 
made  for  indirect  damage  to  such  adjoining 
property  by  the  cutting  off  of  light,  air,  etc., 
from  the  property  directly  in  question.  Kane 
v.  Manhattan  R.  Co.,  (Supreme  Ct.)  17  N.  Y. 
Supp.  109. 

1.  Increase  in  Value  of  Other  Property  on  the 
Same  Street.  —  Jefferson  v.  New  York  El.  R. 
Co.,  (Supreme  Ct.)  11  N.  Y.  Supp.  488.  So 
also  where  it  is  shown  that  the  plaintiff's  prop- 
erty has  actually  increased  in  value  on  ac- 
count of  the  elevated  road,  the  fact  that  it  has 
not  increased  to  the  same  extent  as  other  adja- 
cent property  affords  no  ground  for  recovery 
by  the  plaintiff.  Steinmetz  v.  Metropolitan 
El.  R.  Co.,  (Super.  Ct.)  t8  N.  Y.  Supp.  209. 

2.  Increased  Benefits  Must  Be  Shown  to  Be  Due 
to  Road.  —  Moss  v.  Manhattan  R.  Co.,  (Su- 
preme Ct.)  13  N.  Y.  Supp.  46. 

Thus  in  Herold  v.  Metropolitan  El.  R.  Co., 
(Super.  Ct.)  13  N.  Y.  Supp.  610,  it  is  said  that 
the  increased  benefits  must  be  proven  to  fol- 
low from  the  existence  of  the  road;  the  fact 
that  there  has  been  no  diminution  in  the  rental 
value  of  the  premises,  but  instead  a  steady 
increase,  does  not  show  that  the  lessening  of 
air  and  light  and  convenience  of  access  did 
not  have  a  hurtful  effect  upon  the  rental  value. 

3.  Proof  of  Benefits  Derived  from  the  Road  — 
Proximity  of  Station.  —  In  Storck  v.  Metropolitan 
El.  R.  Co.,  59  N.  Y.  Super.  Ct.  588,  affirmediyL 
N.  Y.  514,  the  allegation  by  the  railroad  company 
as  to  benefits  to  the  property  was  supported 
only  by  the  opinion  of  a  witness,  while  the 
plaintiff  testified  positively  that  the  value  of 
his  property  was  not  increased.  It  was  held 
that  the  proof  did  not  establish  the  existence 
of  any  benefit  to  the  property.  So  where  the 
only  evidence  of  benefit  was  the  unsupported 
opinion  of  experts,  the  referee  may  properly 
refuse  to  find  that  the  premises  derived  any 
actual  benefit.  Jones  v.  New  York  EI.  R.  Co., 
(C.  PI.)  18  N.  Y.  Supp.  134.  And,  in  general, 
a  finding  by  the  referee  that  no  benefit  accrued 
to  the  premises  from  the  existence  of  the  road 
will  not  be  reversed,  unless  the  evidence 
clearly  establishes  the  facts  the  other  way. 
Slater  v.  Manhattan  R.  Co.,  (Supreme  Ct.)  18 
N.  Y.  Supp.  531;  Bischoff  v.  New  York  El.  R. 
Co.,  61  N.  Y.  Super.  Ct.  211.  Thus,  in  Benja- 
min v.  New  York  El.  R.  Co.,  (Supreme  Ct.)  17 


N.  Y.  Supp.  908,  the  referee  found  that  the 
railway  station  brought  a  great  number  of 
people  into  the  street  opposite  the  plaintiff's 
premises  and  increased  the  traffic  there,  but 
refused  to  find  that  those  facts  were  of  special 
benefit  to  the  plaintiff.  It  was  held  that  this 
finding  was  not  error,  since  the  referee  is  not 
bound  to  find  inferences  from  his  findings  of 
facts. 

In  Sperb  v.  Metropolitan  El.  R.  Co.,  60  N. 
Y.  Super.  Ct.  347,  a  referee's  finding  of  past 
damage  to  the  fee  of  eight  hundred  dollars 
was  reversed.  It  appeared  that  the  value  of 
property  had  increased  more  rapidly  on  the 
block  occupied  by  the  premises  since  the  con- 
struction of  the  road  than  the  corresponding 
block  on  the  adjacent  avenue,  and  that  the 
operation  of  the  road  had  made  the  street 
more  desirable  for  business  purposes. 

In  Sixth  Ave.  R.  Co.  v.  Manhattan  R.  Co., 
(Supreme  Ct.)  14  N.  Y.  Supp.  97,  it  was  shown 
that  property  near  the  terminus  of  a  surface 
road  had  increased  in  value,  after  the  con- 
struction of  an  elevated  road  and  the  erection 
of  its  station  in  that  vicinity,  by  being  applied 
to  other  uses  than  formerly.  It  was  held 
that  this  was  not  sufficient  to  warrant  a  finding 
that  the  property  of  a  surface  road  at  that 
point  had  also  increased  in  value,  since  it 
could  not  be  devoted  to  any  other  uses  with 
profit  to  the  owner. 

The  fact  that  the  number  of  persons  passing 
by  stores  on  a  street  occupied  by  an  elevated 
railway  is  largely  increased  by  the  presence  of 
the  railway  and  station  does  not  necessarily 
show  that  the  presence  of  the  station  is  an  ad- 
vantage to  the  proprietors  of  such  stores. 
Betjeman  v.  New  York  El.  R.  Co.,  1  Misc. 
Rep.  (N.  Y.  C.  PI.)  138.  See  also  Adler  v. 
Metropolitan  El.  R.  Co.,  138  N.  Y.  173. 

Judicial  Notice.  —  The  nature  and  operation 
of  elevated  railroads  are  so  notorious  that 
courts  may  take  judicial  notice  of  the  fact  that 
they  increase  the  traffic  and  business  on  the 
streets  on  which  they  are  operated.  Bookman 
v.  New  York  El.  R.  Co.,  137  N.  Y.  302. 

4.  Other  Owners  Receiving  Greater  Benefits.  — 
Bohm  v.  Metropolitan  El.  R.  Co.,  129  N.  Y. 
576,  50  Am.  &  Eng.  R.  Cas.  271. 

The  fact  that  property  on  a  side  street  has 
increased  in  value  to  a  greater  extent  than  that 
in  question  is  not,  of  itself,  sufficient  to  sup- 
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has  been  distinguished  from  several  others.  Thus,  to  offer  evidence  that  the 
value  of  the  land  on  the  street  on  which  the  plaintiff's  property  abuts  has  not 
increased  in  the  same  proportion  as  land  on  the  side  streets  is  admissible,  and 
may  be  considered  with  other  evidence  as  to  whether  the  premises  in  question 
have  increased  in  value  to  the  same  extent  that  they  would  have  but  for  the 
presence  of  the  road.1 

General  Rise  in  Values  —  Particular  Property  Damaged.  —  It  is  also  laid  down  in 
another  case  that  the  court  may  properly  refuse  to  find  that  there  has  been  a 
general  rise  in  the  value  of  the  real  estate  situated  upon  the  avenue  occupied 
by  the  elevated  railroad,  and  that  this  increase  is  largely  attributable  to  the 
existence  of  the  railroad,  on  the  ground  that  such  facts  are  immaterial  where 
there  is  sufficient  evidence  in  the  case  to  warrant  a  finding  that  the  abutting 
owner's  property  has  been  damaged  by  the  construction  and  maintenance  of 
the  road.2 

Unimproved  Locality  —  Substantial  Increase  in  Values.  —  But  if  a  road  enters  a  vacant 
and  uninhabited  locality  where  the  normal  growth  of  the  city  has  added  noth- 
ing to  the  value  of  the  property,  and  by  reason  of  the  new  line  of  rapid  transit 
population  and  growth  are  diverted  to  the  neglected  district,  thereby  causing 
a  substantial  increase  in  values,  the  court  is  justified  in  refusing  an  award  of 
damages  to  an  abutting  owner ; 3  and  under  such  circumstances  a  refusal  to 
find  the  extent  of  increase  in  fee  and  rental  values  caused  by  the  building  of 
the  road  is  material  and  reversible  error.4 

Proximity  of  station.  —  So,  too,  the  proximity  of  a  station  may  be  considered 
as  beneficial  to  property  occupied  for  business  purposes,  in  that  it  brings  a 

port  an  award  of  fee  damages.  Elias  v.  Man- 
hattan R.  Co.,  85  Hun  (N.  Y.)  383;  Israel  v. 
Metropolitan  R.  Co.,  10  Misc.  Rep.  (N.  Y.  C. 
PI.)  722;  Brush  v.  Manhattan  R.  Co.,  (C.  PI.) 
17  N.  Y.  Supp.  540;  Steinmetz  v.  Metropoli- 
tan El.  R.  Co.,  (Super.  Ct.)  18  N.  Y.  Supp. 
209. 

If  no  diminution  in  the  value  of  the  plain- 
tiff's land  is  shown,  it  is  necessary,  in  order  to 
establish  a  right  to  recover,  for  the  plaintiff  to 
show  that  there  has  been  some  general  ad- 
vance in  the  value  of  property  in  the  vicinity 
upon  side  or  parallel  streets,  not  attributable 
to  the  elevated  road,  of  which  he  has  been  de- 
prived by  the  presence  of  the  elevated  railroad 
structure  in  front  of  his  property.  Beck  v. 
Brooklyn  El.  R.Co.,87  Hun  (N.  Y.)3o;  Johns- 
ton v.  New  York  El.  R.  Co.,  10  Misc.  Rep.  (N. 
Y.  C.  PI.)  136. 

1.  In  Becker  v.  Metropolitan  El.  R.  Co.,  131 
N.  Y.  509,  affirming  (Super.  Ct.)  14  N.  Y. 
Supp.  312,  the  court  distinguished  the  case  of 
Bohm  v.  Metropolitan  El.  R.  Co.,  129  N.  Y. 
576,  50  Am.  &  Eng.  R.  Cas.  271,  saying,  by 
Peckham,  J.:  "  In  other  words,  we  held  that 
an  owner  had  no  ground  of  complaint  because 
the  road  had  not  increased  the  value  of  his 
property  as  much  in  proportion  as  it  did  that 
of  some  one  else;  that  in  order  to  prove  dam- 
age he  was  compelled  to  show  that  his  prop- 
erty had  either  decreased  in  value  by  reason 
of  the  road,  or  else  that  its  value  had  not  in- 
creased to  the  same  extent  it  would  have  done 
but  for  the  road.  We  were  then  deciding  in 
regard  to  the  correctness  of  the  rule  of  dam- 
ages followed  by  the  trial  court,  and  there  was 
no  intention  in  what  we  said  to  hold  evidence 
of  value  in  the  side  streets  to  be  inadmissible. 
*  *  *  We  intend  to  fully  adhere  to  the  rule 
of  damages  as  laid  down  in  the  Bohm  case." 

In  order  to  recover  for  damages  which  have 


resulted  to  the  fee,  the  plaintiff  must  show 
either  a  decline  in  the  value  of  his  property 
after  the  elevated  railroads  were  built,  or  that 
his  premises  have  not  shared  in  the  advance 
of  value,  due  to  the  growth  and  development 
of  the  city,  participated  in  by  neighboring 
property  off  the  line  of  the  elevated  railway. 
Boetzkes  v.  Manhattan  R.  Co.,  1  N.  Y.  App. 
Div.  526;  Stacey  v.  Metropolitan  El.  R.  Co., 
15  N.  Y.  App.  Div.  534;  McElroy  v.  Manhat- 
tan R.  Co.,  6  N.  Y.  App.  Div.  367;  Bernheimer 
v.  Manhattan  R.  Co.,  26  Abb.  N.  Cas.  (N.  Y. 
C.  PI.)  88. 

The  plaintiff  must  also  show  that  the  de- 
crease in  the  value  of  his  property  is  due  to  the 
maintenance  and  operation  of  the  road  com- 
plained of.  Marsh  v.  Kings  County  El.  R. 
Co.,  86  Fed.  Rep.  189;  Porter  v.  Seaside,  etc., 
El.  R.  Co.,  91  Hun  (N,  Y.)  201;  McElroy  v. 
Manhattan  R.  Co.,  6  N.  Y.  App.  Div.  367. 

2.  General  Increase  in  Values,  but  Particular 
Property  Damaged.  —  In  Storck  v.  Metropolitan 
El.  R.  Co.,  131  N.  Y.  514,  50  Am.  &  Eng.  R.  Cas. 
287,  affirming  (Super.  Ct.)  14  N.  Y.  Supp.  311, 
the  case  of  Bohm  v.  Metropolitan  El.  R.  Co., 
129  N.  Y.  576,  was  again  distinguished. 
Gray,  J.,  said  of  it:  "A  careful  consideration 
of  the  elaborate  opinion  delivered  in  that  case 
will  show  that  it  was  not  intended  to  deprive 
a  complainant  of  his  right  to  compensation 
when  he  could  give  any  competent  evidence 
of  injury  satisfactory  to  the  trial  tribunal,  nor 
in  the  slightest  degree  to  interfere  with  the 
jurisdiction  of  that  tribunal  to  determine  the 
amount  of  the  injury  from  the  evidence 
given." 

3.  Unimproved  Localities  —  Rise  in  Values.  — 

Bookman  v.  New  York  El.  R.  Co.,  147  N.  Y. 
302. 

4.  Malcolm  v.  New  York  El.  R.  Co.,  147  N. 

Y.  308. 
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largo  number  of  people  to  the  locality.1 

g.  Where  Plaintiff's  Property  Fronts  on  Two  Streets.  —  Several 
cases  have  arisen  in  which  the  land  of  the  abutting  owner  to  which  the  ease- 
ments  are  appurtenant  fronted  on  two  streets,  only  one  of  which  was  occupied 
by  the  elevated  railroad.  In  such  cases  whether  the  lot  is  to  be  regarded  as 
an  entirety  and  damages  awarded  accordingly  is  a  question  of  fact  depending 
upon  the  circumstances  of  the  case.  If  the  lot  is  occupied  by  a  single  build- 
ing, the  light,  air,  and  access  of  which  are  derived  wholly  from  the  street  occu- 
pied by  the  railroad,  it  seems  that  damages  may  be  recovered  for  the  injury 
to  the  whole  lot ;  but  it  is  otherwise  if  the  lot  is  occupied  by  two  separate  and 
distinct  buildings,  each  of  which  derives  its  light,  air,  and  access  from  a  differ- 
ent street.3 

6.  Statute  of  Limitations  —  Adverse  Possession  —  Implied    Acquiescence  —  In 

Common-law  Actions  to  Recover  Past  Damages,  the  statute  of  limitations  precludes 
recovery  of  all  damages  except  those  which  have  accrued  within  the  six  years 
immediately  preceding  the  commencement  of  the  action.3 

Equitable  Relief.  —  In  a  leading  case  the  effect  of  the  statute  of  limitations 
upon  the  right  of  equitable  relief  was  considered,  and  the  conclusion  derived 
that  no  delay  by  the  landowner,  less  than  a  period  sufficient  for  the  railroad 
company  to  acquire  a  right  to  the  easements  by  adverse  possession,  would  bar 
his  right  to  such  relief.  The  trespass  by  the  railroad  company  continues,  and 
successive  causes  of  action  arise  from  day  to  day  so  long  as  the  trespass  is  con- 
tinued; and  the  owner  does  not  lose  his  right  to  relief  in  equity  unless  his 
delay  has  been  so  long  that  the  company  has  been  enabled  to  acquire  right  by 
prescription.* 


1.  The  Proximity  of  a  Station  should  be  con- 
sidered in  estimating  benefits  to  business  prop- 
erty. Markert  v.  Manhattan  R.  Co.,  87  Hun 
<N.  Y.)  213;  Roberts  v.  New  York  El.  R.  Co., 
155  N.  Y.  31;  Nette  v.  New  York  El.  R.  Co., 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  62. 

2.  Property  Fronting  on  Two  Streets.  —  In 
Stevens  v.  New  York  El.  R.  Co.,  130  N.  Y.  95, 
affirming  57  N.  Y.  Super.  Ct.  416,  it  appeared 
that  the  plaintiff's  land  extended  from  one 
street  to  another;  it  was  occupied  by  a  four- 
story  brick  building,  having  a  single  roof,  no 
transverse  partition,  and  only  one  flight  of 
stairs  between  the  first  and  second  stories. 
For  seventy-six  years  prior  to  1825,  the  land 
had  consisted  of  two  lots,  one  fronting  on  each 
street,  and  had  had  separate  owners;  butsince 
that  time  it  had  been  owned,  used,  described, 
and  conveyed  as  a  single  lot  fronting  on  both 
streets.  In  the  action  against  the  elevated 
road  which  occupied  one  of  the  streets  it  was 
described  as  one  lot,  and  the  plaintiff  claimed 
damages  for  injuries  done  to  it  as  an  entirety. 
It  was  held  that  the  judgment  of  the  trial 
court  in  favor  of  the  plaintiff  would  not  be  dis- 
turbed on  the  ground  that  the  land  had  con- 
sisted of  two  lots,  or  that  damages  had  been 
improperly  awarded  for  injuries  to  both. 

In  Mooney  v.  New  York  El.  R.  Co.,  16  Daly 
{N.  Y.)  145,  reversing  8  N.  Y.  Supp.  956,  it  ap- 
peared that  the  plaintiff's  lot,  which  was  one 
hundred  feet  deep,  fronted  on  two  streets,  one 
of  which  was  occupied  by  the  elevated  rail- 
road. The  lot  was  covered  by  two  buildings 
wholly  unconnected  with  each  other,  one  of 
which  received  its  light,  air,  and  access  from 
the  street  unoccupied  by  the  railroad.  It  was 
held  that  the  trial  court  erred  in  failing  to  dis- 
tinguish between  the  two  buildings,  and  in 
admitting,  upon  the  trial,  evidence  of  the  rents 


received  from  the  building  fronting  on  the 
open  street. 

In  Greenwood  v.  Metropolitan  El.  R.  Co., 
58  N.  Y.  Super.  Ct.  482,  the  land  in  question 
had  been  for  a  time  two  distinct  lots,  which 
had  passed  from  the  original  owner  of  both  to 
the  plaintiff  by  different  mesne  conveyances  in 
such  a  manner  that  one  lot  which  adjoined  the 
street  occupied  by  the  railroad  became  his 
property  before  the  other.  It  was  held  that 
the  easement  of  light  over  the  first  lot,  con- 
veyed in  favor  of  the  other,  was  cut  off  by  the 
conveyance  of  the  first  lot  to  G.,  and  that  the 
fact  that  G.  acquired  the  second  lot  did  not 
revive  the  easement  in  its  favor,  and,  there- 
fore, G.  could  not  recover  for  injuries  to  his 
alleged  easement  of  light  appurtenant  to  the 
second  lot.  See  this  case  disapproved  in  Stevens 
v.  New  York  El.  R.  Co.,  130  N.  Y.  95,  affirming 
57  N.  Y.  Super.  Ct.  416.  See  also  Ottinger  v. 
New  York  El.  R.  Co.,  (Supreme  Ct.)  is  N.  Y. 
Supp.  238;  Bischoff  v.  New  York  El.  R.  Co., 
138  N.  Y.  257. 

3.  Statute  of  Limitations  —  Common-law  Ac- 
tions.—  See  New  York  Code  Civ.  Pro.,  §  382, 
par.  3;  Martin  v.  Manhattan  R.  Co.,  63  Hun 
(N.  Y.)  350;  Cornell  v.  New  York  El.  R.  Co., 
(Supreme  Ct.)  13  N.  Y.  Supp.  511. 

4.  Effect  of  Statute  of  Limitations  on  Right  to 
Equitable  Relief.  —  Gal  way  v.  Metropolitan  El'. 
R.  Co.,  128  N.  Y.  132.  In  this  case  the  court, 
by  Ruger,  C.  J.,  in  indicating  the  general 
theory  upon  which  has  proceeded  the  determi- 
nation of  this"  and  similar  questions,  quoted 
from  the  opinion  of  Earl,  J.,  in  Tallman 
Metropolitan  El.  R.  Co.,  121  N.  Y.  123,  43  Am. 
&  Eng.  R.  Cas.  410:  "  When  the  defendant 
began  to  construct  its  railway  in  front  of  the 
plaintiff's  lots,  he  could  have  commenced  an 
action  in  equity  against  it  and  restrained  it 
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Adverse  Possession.  —  In  another  case  the  right  of  the  abutting  owner  to 
recover  damages  was  contested  by  the  railroad  company,  on  the  ground  that 
it  had  acquired  the  right  to  interfere  with  his  easements  by  an  uninterrupted 
and  adverse  possession  for  more  than  twenty  years.  The  principle  that  the 
company  might  acquire  such  a  right  by  adverse  possession  was  recognized  ;  1 
but  it  was  held  that  it  had  acquired  no  such  right  in  this  case,  because  the 
substitution  of  steam  engines  as  a  motive  power  instead  of  a  cable,  and  the 
reconstruction  and  alteration  of  the  track,  constituted  such  material  and  sub- 
stantial changes  in  the  original  user  as  to  interrupt  the  adverse  possession.2 

Delay  in  Instituting  Suit.  —  A  delay  of  five  years  by  the  landowner  before 
bringing  his  action  for  damages,  during  which  time  he  was  frequently  a  fare- 
paying  passenger,  does  not  amount  to  an  acquiescence  in  the  construction  of 
the  road  which  will  bar  his  right  to  recovery,  where  it  appears  that  when  the 
road  was  first  constructed  he  objected  and  threatened  litigation.3 

Erection  of  Awning.  —  Nor  is  an  abutting  owner  deprived  of  his  right  to 
redress  by  erecting  an  awning,  extending  from  his  buildings  to  the  elevated 
structure,  especially  where  the  railroad  materially  interferes  with  the  light  and 
the  air  of  the  stories  above  the  awning.4 

7.  Right  to  Trial  by  Jury  in  Injunction  Proceedings.  —  In  an  action  for  an 


until  it  had  made  compensation  to  him  for  the 
rights  and  easements  which  it  took  from  him, 
or  until  it  had  acquired  them  by  condemna- 
tion proceedings.  In  that  way  he  would,  at 
least  in  the  theory  of  the  law,  have  been 
indemnified  for  all  the  damage  he  would 
-suffer  by  reason  of  the  construction  of  the  rail- 
way. Instead  of  taking  his  remedy  by  an 
equitable  action  at  that  time,  he  could  have 
taken  it  at  any  time  afterwards,  during  his 
ownership  of  the  lots,  with  the  same  result. 
He  was  not,  however,  confined  to  his  remedy 
by  such  an  action.  He  could  suffer  the  rail- 
way to  be  constructed  and  then  bring  succes- 
sive actions  to  recover  damages  to  his  lots 
caused  by  the  construction,  maintenance,  and 
operation  of  the  railway."  In  answer  to  the 
contention  "that  an  injunction  proceeding  was 
■substantially  an  action  to  recover  permanent 
damages,  and  that  therefore  the,  statute  of 
limitations  should  commence  to  run  at  the 
time  when  any  cause  of  action  arose,  the  court 
said:  "  The  action  here  is  neither  in  practice 
nor  theory  an  action  of  such  a  character,  and 
by  its  fundamental  rules,  as  well  as  the  con- 
stitutional requirement  that  compensation  for 
such  property  shall  be  assessed  by  a  jury  or 
commission  alone,  an  equity  court  is  incapaci- 
tated from  entertaining  actions  instituted  for 
the  purpose  of  recovering  damages  alone." 

The  operation  of  an  elevated  railway  to  the 
injury  of  an  adjacent  proprietor  is  a  separate 
and  distinct  trespass  each  day  and  gives  rise 
to  separate  and  distinct  causes  of  action,  and 
successive  actions  may  be  commenced  and 
maintained  to  recover  damages  sustained  by 
such  trespass.  With  respect  to  the  statute  of 
limitations,  the  wrong  done  is  a  continuing 
trespass,  so  that  the  statute  begins  to  run 
from  the  last  of  the  trespasses  committed. 
Rut  where  the  evidence  showed  that  the  in- 
juries to  the  plaintiff,  which  consisted  of 
the  loss  of  health  arising  from  the  noise  of  the 
train,  occurred  more  than  six  years  before  the 
commencement  of  the  action,  it  was  held  that 
the  principle  above  stated  did  not  apply  and 
that  the  action  was  barred  by  the  statute  of 
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limitations.  Taylor  v.  Manhattan  R.  Co.,  53 
Hun  (N.  Y.)  305.  See  also  Doyle  v.  Manhat- 
tan R.  Co.,  16  Daly  (N.  Y.)  506. 

1.  Right  to  Acquire  Title  to  Easements  by  Ad- 
verse Possession.  —  American  Bank  Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252,  50  Am.  & 
Eng.  R.  Cas.  292.  The  fact  that  the  charter  of 
the  company  contained  a  provision  for  com- 
pensation for  private  property  used  or  acquired 
did  not  make  the  company's  possession  neces- 
sarily subordinate  to  the  street  rights  of  the 
abutting  owners. 

2.  American  Bank  Note  Co.  v.  New  York 
El.  R.  Co.,  129  N.  Y.  252,  50  Am.  &  Eng.  R. 
Cas.  292.  In  this  case  it  appeared  that  the 
original  entry  of  the  elevated  railroad  com- 
pany was  merely  experimental,  and  was  made 
when  both  the  company  and  the  abutting  prop- 
erty owners  were  ignorant  of  the  fact  that 
the  maintenance  of  the  road  interfered  with  the 
rights  of  the  abutting  owners;  that  during  the 
twenty  years'  possession  by  the  company 
the  road  was  changed  from  a  cable  road  to  a 
steam  railroad;  that  after  the  expiration  of  the 
twenty  years  the  company  instituted  proceed- 
ings to  condemn  the  lotowner's  right  to  the 
easements  of  light,  air,  and  access;  and  that 
during  the  period  of  possession  the  track  was 
reconstructed  by  removing  the  columns  from 
the  curb  line  to  sixteen  inches  within  the  side- 
walk. The  court  held  that  these  facts  showed 
that  the  company  had  acquired  no  title  to  the 
easements  by  prescription.  Moreover,  the  in- 
stitution of  condemnation  proceedings  by  the 
company  was  necessarily  a  solemn  and  formal 
admission  of  record  of  title  in  the  objection  to 
the  easement  in  question.  See  also  Hughes 
v.  Metropolitan  El.  R.  Co.,  130  N.  Y.  14, 
affirming  57  N.  Y.  Super.  Ct.  379. 

3.  Delay  in  Bringing  Suit.  —  Abendroth  v. 
Manhattan  R.  Co.,  122  N.  Y.  1,  19  Am.  St. 
Rep.  461,  46  Am.  &  Eng.  R.  Cas.  128;  Matt- 
lage  v.  New  York  El.  R.  Co.,  (Supreme  Ct.)  11 
N.  Y.  Supp.  4S2;  Galway  v.  Metropolitan  El. 
R.  Co.,  12S  X.  V.  132. 

4.  Erection  of  Awning.  —  The  erection  of  such 
an  awning  is  no  abandonment  of  the  owner's 
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and  Other  Torts,, 


injunction  against  the  maintenance  and  operation  of  an  elevated  railroad, 
neither  party  is  entitled  as  a  matter  of  right  to  a  jury  trial  on  any  of  the 
issues  involved,  notwithstanding  that  the  prayer  for  relief  includes  a  demand  for 
past  damages  which  would  be  recoverable  in  an  action  at  law.  The  court,  in 
the  exercise  of  its  equitable  jurisdiction,  may  determine  the  amount  of  dam- 
ages, both  past  and  prospective,  to  be  paid  by  the  company  in  avoidance  of 
an  injunction.1  But  it  is  within  the  discretion  of  the  trial  court  sitting  in 
equity  to  submit  the  question  of  past  damages  to  the  determination  of  the 
jury.2 

IV.  Liability  for  Personal  Injuries  and  Other  Torts  —  injuries  from. 

Sparks  —  Negligence.  —  If  the  railroad  company  makes  use  of  contrivances  which 
are  skilfully  made,  and  the  best  known  at  the  time,  in  order  to  prevent  the 
escape  of  sparks  from  its  locomotive,  it  is  not  liable  to  a  traveler  on  the  street 
who  is  injured  by  a  spark  falling  on  him.  The  company  has  a  right  to 
operate  its  trains  on  the  elevated  structure,  and  unless  the  injured  party  can 
establish  negligence  on  its  part  he  cannot  recover.3    And  the  rule  that,  in. 


easements,  and  at  most  entitles  the  company 
to  nothing  more  than  the  value  of  the  support 
afforded  by  its  structure  to  the  awning. 
Mattlage  v.  New  York  El.  R.  Co.,  (Supreme 
Ct.)  ii  N.  Y.  Supp.  482. 

1.  Jury  Trial. —  In  the  trial  courts  there  was 
for  a  time  considerable  confusion  on  this  point. 
In  Johnston  v.  Manhattan  R.  Co.,  (Supreme 
Ct.)  16  N.  Y.  Supp.  434;  Renwick  v.  New  York 
El.  R.  Co.,  (Super.  Ct.)  15  N.  Y.  Supp.  149, 
and  Bach  v.  New  York  El.  R.  Co.,  60  Hun  (N. 
Y.)  128,  it  was  held  that  such  an  action  for  in- 
junctive relief  and  for  incidental  damages  was 
equitable,  and  that  the  parties  were  not  en- 
titled to  a  jury  trial.  But  in  Libmann  v.  Man- 
hattan R.  Co.,  59  Hun  (N.  Y.)  428,  and  Barrett 
v.  Manhattan  R.  Co.,  (Supreme  Ct.)  18  N.  Y. 
Supp.  71,  it  was  held  that  where  the  allega- 
tions of  the  complaint  were  sufficient  to  sustain 
either  an  action  to  restrain  the  railroad  com- 
pany from  the  further  commission  of  a  con- 
tinuing trespass  or  one  to  abate  a  nuisance, 
the  plaintiff  might  be  compelled  to  elect  under 
which  form  of  action  he  would  proceed,  and 
that  if  the  action  were  for  the  abatement  of  a 
nuisance  the  defendant  was  entitled  to  a  jury 
trial  as  a  matter  of  right. 

In  Lynch  v.  Metropolitan  El.  R.  Co.,  129  N. 
Y.  274,  50  Am.  &  Eng.  R.  Cas.  308,  the  ques- 
tion came  before  the  Court  of  Appeals.  It  was 
insisted  on  the  part  of  the  defendant  that  the 
issue  as  to  past  damages  was  cognizable  in  a 
court  of  law  and  should  be  tried  by  a  jury  in 
obedience  to  the  constitutional  provision  that 
"  the  trial  by  jury,  in  all  cases  in  which  it  has 
heretofore  been  used,  shall  remain  inviolate 
forever,"  and  to  section  970  of  the  Code  of 
Civil  Procedure,  which  provides  that  "  where 
a  party  is  entitled  by  the  constitution  or  by 
express  provision  of  law  to  a  trial  by  a  jury, 
of  one  or  more  issues  of  fact,  *  *  *  either 
party  may  apply,  upon  notice  at  any  time 
to  the  court,  for  an  order  directing  all  such 
issues  or  questions  to  be  distinctly  and  plainly 
stated,  for  trial  accordingly."  It  was  held 
that  the  trial  of  this  issue  by  a  jury  was  not  a 
matter  of  right. 

Section  970  of  the-  Code  Civ.  Pro.  was 
amended  by  Laws  1891,  c.  208,  so  as  to  em- 
brace all  actions  "  where  one  or  more  ques- 
tions arise  on  the  pleadings  as  to  the  value  of 


property,  or  as  to  the  damages  which  a  party 
may  be  entitled  to  recover."  Under  this  sec- 
tion as  amended,  it  was  heid  in  the  trial  courts 
that  the  question  of  fee  damages  did  not  arise 
on  the  pleadings  and  was  not  within  the 
meaning  of  the  act.  Underhill  v.  Manhattan 
R.  Co.,  27  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.> 
478,  21  Civ.  Pro.  Rep.  (N.  Y.)  441.  But  it  was 
held  that  the  question  as  to  past  damages  was 
within  the  amendment,  and,  on  motion  to  that 
effect,  should  be  tried  by  a  jury.  Underhill  v. 
Manhattan  R.  Co.,  27  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  478,  21  Civ.  Pro.  Rep.  (N.  Y.)  441; 
Eggers  v.  Manhattan  R.  Co.,  27  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct )  463,  21  Civ.  Pro.  Rep.  (N. 
Y.)  403. 

In  Shepard  v.  Manhattan  R.  Co.,  131  N.  Y, 
215,  the  question  again  came  before  the  Court  of 
Appeals  upon  the  construction  of  the  amend- 
ment of  1891.  It  appeared  that  the  court  below 
had  granted  an  order  reciting  that  the  defend- 
ant was  entitled  as  a  matter  of  right  to  a  jury 
trial  on  the  question  of  past  or  rental  damages. 
This  was  held  to  be  reversible  error. 

2.  Shepard  v.  Manhattan  R.  Co.,  131  N.  Y. 
215- 

3.  Injuries  from  Falling  Sparks.  —  Searles  v. 
Manhattan  R.  Co.,  101  N.  Y.  661,  25  Am.  & 
Eng.  R.  Cas.  358,  reversing  4q  N.  Y.  Super.  Ct. 
425- 

In  an  action  the  plaintiff  testified  that  she 
was  struck  by  a  single  small  coal  falling  from 
the  engine.  There  was  no  evidence  that  more 
than  this  one  coal  was  thrown  from  the  loco- 
motive on  this  occasion,  or  that  sparks  were 
emitted  from  it  or  other  locomotives  on  other 
occasions.  It  was  held  that  the  evidence  was 
not  sufficient  to  warrant  an  inference  by  the 
jury  that  the  defendant  was  guilty  of  negli- 
gence. Wiedmer  v.  New  York  El.  R.  Co.,  114 
N.  Y.  462,  38  Am.  &  Eng.  R.  Cas.  481. 

In  such  cases  it  is  not  error  for  the  court  to 
instruct  the  jury  that  it  was  the  duty  of  the 
company  so-to  construct  the  ash  pans,  etc.,  of 
its  engines  as  to  reduce  the  danger  of  accident 
"  to  the  least  possible  practical  minimum 
point."  McNaier  v.  Manhattan  R.  Co.,  (Su- 
preme Ct.)  4  N.  Y.  Supp.  310,  51  Hun  (N.  Y.) 
644  (memorandum  report).  See  the  same  case 
on  previous  appeal,  46  Hun  (N.  Y.)  502. 

An  elevated  railway  company  is  required  to 
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order  to  recover,  the  injured  party  must  show  a  want  of  due  care  in  the  con- 
struction or  operation  of  its  road  has  been  applied  in  other  cases  of  injury.1 


use  the  best  known  devices  in  order  to  avoid 
throwing  sparks,  ashes,  or  cinders,  and  to  use 
them  carefully  and  prudently;  but  they  are 
not  bound  to  use  any  supposed  improved  de- 
vice, or  one  which  theoretically  might  be  sup- 
posed to  be  better  than  the  one  used.  Burke 
v.  Manhattan  R.  Co.,  13  Daly  (N.  Y.)  75. 

In  Lowery  v.  Manhattan  R.  Co.,  99  N.  Y. 
158,  23  Am.  &  Eng.  R.  Cas.  276,  52  Am.  Rep. 
12,  by  the  unlawful  act  of  the  railroad  com- 
pany fire  was  thrown  upon  a  horse  passing 
under  the  structure  so  as  to  make  him  un- 
manageable, and  by  the  same  act  the  driver 
was  so  injured  that,  smarting  under  the  in- 
jury, he  did  not  exercise  judgment  and  skill  in 
guiding  the  horse,  and  the  plaintiff  walking  in 
the  street  was  run  over  by  the  horse  and 
wagon.  It  was  held  that  the  railroad  com- 
pany was  liable  to  the  plaintiff;  that  the  dam- 
age was  not  so  remote  as  to  preclude  recovery, 
since  the  chain  of  causation  was  not  broken; 
that  the  mistake  of  judgment  on  the  part  of 
the  driver,  being  caused  by  the  defendant's 
unlawful  act,  could  not  be  set  up  as  an  inter- 
vening cause. 

A  complaint  alleging  that  the  defendant 
negligently  allowed  sparks  of  fire  to  escape 
from  its  locomotive  and  enter  the  plaintiff's 
house,  setting  fire  to  his  curtains,  furniture, 
elc,  and  that  in  attempting  to  extinguish  the 
fire  the  plaintiff's  hand  was  burned,  without 
negligence  on  his  part,  is  bad;  the  injury 
alleged  being  too  remote,  no  damages  to  prop- 
erty being  claimed  and  there  being  no  allega- 
tion that  at  the  time  when  the  plaintiff  made 
the  effort  to  extinguish  the  fire  it  was  spread- 
ing to  other  property  than  that  actually 
burned,  or  that  there  was  an  appearance  of 
the  fire  endangering  life  and  property,  or  that 
the  effort  was  made  for  the  purpose  of  pre- 
venting such  injuries.  Hinchy  v.  Manhattan 
R.  Co.,  49  N.  Y.  Super.  Ct.  406. 

In  an  action  against  an  elevated  railway  to  re- 
cover damages  caused  by  a  fire  original  ing  from 
sparks  emitted  from  the  defendant's  engine, 
the  court  erred  in  refusing  to  admit  the  testi- 
mony of  a  member  of  the  defendant's  board  of 
examiners  showing  the  qualifications  of  the 
man  in  charge  of  the  engine.  Flynn  v.  Man- 
hattan R.  Co.,  1  Misc.  Rep.  (N.  Y.  C.  PI.)  188. 

Evidence  that  a  locomotive  of  an  elevated 
railway  emitted  sparks  so  large  and  brilliant 
as  to  attract  the  attention  of  a  witness  who 
had  frequent  opportunities  for  observation  was 
sufficient  to  establish  a  prima  facie  case  of  neg- 
ligence on  the  part  of  the  defendant  in  an 
action  to  recover  damages  caused  by  a  fire  re- 
sulting from  the  sparks.  Ruppel  v.  Manhat- 
tan R.  Co.,  13  Daly  (N.  Y.)  n. 

In  Sugarman  v.  Manhattan  El.  R.  Co.,  (C.  PI.) 
16  N.  Y.  Supp.  533,  it  appeared  that  the  plain- 
tiff's awning  was  destroyed  by  fire  alleged  to 
have  originated  in  a  coal  dropped  from  the  de- 
fendant's engine ;  that  the  engine  was  cq nipped 
with  the  best  devices  to  prevent  the  escape  of 
fire,  but  that  a  coal  so  large  could  not  have 
escaped  had  the  engine  been  in  proper  condi- 
tion; and  that  there  were  openings  in  the  ash 
pan  from  which  the  coal  might  have  fallen. 
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There  was  no  other  evidence  as  to  the  actual 
condition  of  the  engine.  Judgment  for  the 
plaintiff  was  sustained. 

1.  Other  Cases  of  Injury. —  See  Manson  v. 
Manhattan  R.  Co.,  55  N.  Y.  Super.  Ct.  18 
(party  injured  by  falling  of  iron  filings  which 
had  been  '  allowed  to  accumulate  along  the 
track);  Volkmar  -v.  Manhattan  R.  Co.,  58  N. 
Y.  Super.  Ct.  125  (person  injured  by  falling  of 
an  iron  plate  from  the  elevated  structure); 
Morsemann  v.  Manhattan  R.  Co.,  16  Daly  (N. 
Y.)  249  (person  injured  by  crowbar  falling  from 
the  hands  of  employee  on  the  track);  Maher 
v.  Manhattan  R.  Co.,  53  Hun  (N.  Y.)  506  (per- 
son injured  by  falling  bar  of  iron);  Anderson 
v.  Manhattan  El.  R.  Co.,  1  Misc.  Rep.  (N.  Y. 
C.  PI.)  504  (person  injured  by  falling  piece  of 
rotten  timber). 

The  company  is  guilty  of  a  want  of  ordinary 
care  in  shoveling  the  contents  of  its  drip  pans 
from  an  elevation  of  fifteen  feet  into  carts 
standing  near  a  crosswalk  of  a  street,  without 
warning  to  pedestrians,  especially  where  the 
refuse  might  have  been  lowered  in  baskets. 
Treanor  v.  Manhattan  R.  Co.,  28  Abb.  N.  Cas. 
(N.  Y.  C.  PI.)  47,  21  Civ.  Pro. .Rep.  (N.  Y.)  364. 
See  also  Pallett  v.  Kings  County  El.  R.  Co., 
(Supreme  Ct.)  10  N.  Y.  Supp.  691. 

In  Weiler  v.  Manhattan  R.  Co.,  53  Hun(N. 
Y.)  372,  affirmed  127  N.  Y.  669,  the  plaintiff 
was  a  passenger  on  the  elevated  road.  The 
train  was  compelled  to  stop  a  few  feet  from 
the  station,  but  there  was  a  platform  thirty 
inches  wide  running  to  the  station,  which  the 
company  had  provided  for  its  employees.  The 
train  was  filled  with  laboring  men,  and  the 
conductor  called  out  to  all  who  feared  being 
late  at  their  work  to  get  out  and  walk  to  the 
station.  After  a  number  had  started  to  walk 
on  the  platform  or  on  the  track  ahead  of  the 
train,  the  train,  without  warning,  started. 
Those  on  the  track  or  near  it  pressed  towards 
the  outer  edge  of  the  platform,  a  panic  ensued, 
and  eleven  men,  including  the  plaintiff,  fell  to 
the  pavement  and  were  killed  or  injured. 
There  was  no  reason  why  all  should  not  have 
reached  the  station  safely  but  for  the  sudden 
starting  of  the  train.  It  was  held  that  the  evi- 
dence established  negligence  on  the  part  of 
the  company;  that  the  plaintiff  was  not  negli- 
gent in  leaving  the  car,  because  he  was  invited 
to  do  so,  and  because  the  injury  did  not  occur 
until  after  he  had  left  the  car  safely.  See  also 
Lyle  v.  Manhattan  R.  Co.,  (Supreme  Ct.)  6  N. 
Y.  Supp.  325. 

Where  a  panic  at  an  elevated  railway  station 
was  caused  by  the  negligence  of  the  employees 
of  the  elevated  railway  company  in  starting  a 
train,  in  consequence  of  which  the  plaintiff 
was  pushed  over  the  elevated  railway  struc- 
ture by  persons  seeking  to  avoid  the  train,  and 
injured  by  a  fall  to  the  street  below,  the  negli- 
gence of  the  company  was  held  the  proximate 
cause  of  the  injury,  and  a  verdict  and  judg- 
ment for  the  plaintiff  were  rendered.  McCabe 
v.  Manhattan  R.  Co.,  (Supreme  Ct.)  6  N.  Y. 
Supp.  418. 

An  agreement  by  a  contractor  for  the  con- 
struction of  an  elevated  railway  station  plat- 
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In  Cases  of  Expulsion  of  Passengers  the  same  rules  apply  as  in  cases  of  other 
carriers  by  railroad.1 

False  imprisonment.  —  If  a  person  is  arrested  or  caused  to  be  arrested  by  the 
company's  servants  in  charge  of  a  station,  under  circumstances  which  make 
such  arrest  false  imprisonment,  the  company  is  liable  therefor.2 

Wilful  and  Malicious  Acts  of  Agents.  —  The  company  is  liable  for  the  wilful  and 
malicious  acts  of  its  agents  and  servants  if  such  acts  are  within  the  scope  of 
their  employment.3  But  it  has  been  held  that  it  is  not  liable  in  punitive  dam- 
ages for  such  acts  unless  it  authorizes  or  ratifies  them."* 

Overcrowding  of  Platforms.  —  The  company  is  liable  to  persons  thrown  to  the 
street  and  injured  by  reason  of  the  overcrowding  of  platforms.5 

Warning  of  starting  of  Train.  —  Trains  on  an  elevated  railway  should  not  be 
started  without  warning;  if  they  are  so  started  the  company  will  be  liable  for 
any  injuries  thus  caused.6 

No  Dangerous  Open  Spaces  Should  Be  Left  in  the  pathway  of  passengers,  and  if  the 
curvature  of  the  track  renders  such  a  space  between  the  station  platform  and 
the  car  unavoidable,  it  is  the  duty  of  the  company  to  see  that  it  is  properly 
guarded  and  well  lighted.7 

of  the  employee  is  not  sufficient  evidence  of 
ratification  without  proof  of  actual  knowledge 
of  the  employee's  conduct  on  the  part  of  the 
company.  Donivan  v.  Manhattan  R.  Co.,  r 
Misc.  Rep.  (N.  Y.  C.  PI.)  368. 

5.  Injuries  from  Overcrowding  of  Platforms.  — 
An  elevated  railroad  company  which,  after  its- 
platform  is  full,  continues  to  sell  tickets  and 
allows  passengers  to  go  upon  its  platform  in 
such  numbers  as  to  crowd  a  passenger  already 
there  forwards,  and  off  from  the  front  edge  of 
the  platform,  on  which  there  is  no  protecting 
rail,  is  liable  for  the  injury  thus  occasioned  to- 
him;  and  such  liability  does  not  rest  upon  the 
fact  that  the  platform  was  insufficient  to  ac- 
commodate ordinary  traffic,  or  that  the  struc- 
ture as  such  was  defective.  McGearty  v. 
Manhattan  R.  Co.,  15  N.  Y.  App.  Div.  2. 

6.  Passenger  Injured  by  Sudden  Starting  or 
Stoppage  of  Train.  —  In  Ferry  v.  Manhattan  R. 
Co.,  118  N.  Y.  497,  44  Am.  &  Eng.  R.  Cas.  331 ; 
McQuade  v.  Manhattan  R.  Co.,  53  N.  Y. 
Super.  Ct.  91. 

7.  Injury  at  Station  Platform  —  Space  Between 
Cars  and  Platform  Caused  by  Curve  in  the  Road.  — 
In  Boyce  v.  Manhattan  R.  Co.,  118  N.  Y.  314,. 
41  Am.  &  Eng.  R.  Cas.  Ill,  affirming  54  N.  Y. 
Super.  Ct.  286,  the  plaintiff,  in  leaving  the  train, 
stepped  into  an  unguarded  hole  between  the 
cars  and  the  station  platform,  thereby  sustain- 
ing injury.  It  appeared  that  she  had  never 
landed  there  before;  that  the  space  was  un- 
guarded, and  no  warning  or  assistance  was 
given  her  by  persons  in  charge  of  the  train ;  that 
the  night  was  dark,  and  there  was  but  a  single 
light  at  the  station,  which  was  quite  remote 
from  the  point  where  the  accident  occurred. 
Recovery  was  allowed,  and  it  was  held  that, 
the  injury  having  been  due  to  the  existence  of 
the  hole  and  the  insufficient  lighting  of  the  sta- 
tion, it  was  not  error  to  exclude  evidence  in  the 
defendant's  behalf  that  the  space  between  the 
station  and  the  cars  into  which  the  plaintiff 
fell  was  necessitated  by  the  form  of  the  road 
—  c.  g,,  a  sharp  curve  —  the  true  question 
being  as  to  the  safety  of  the  means  of  exit  pro- 
vided by  the  defendant.  See  also  Hanrahan 
v.  Manhattan  R.  Co.,  53  Hun  (N.  Y.)  420. 

In  Ryan  v.  Manhattan  R.  Co.,  121  N.  Y. 


form  "  to  assume  all  liability  for  and  to 
indemnify  the  company  against  all  loss,  cost, 
or  damage  *  *  *  arising  from  injuries 
sustained  by  mechanics,  laborers,  or  other  per- 
sons, by  reason  of  accidents  or  otherwise," 
will  not  include  a  case  where  a  laborer,  while 
in  the  employment  of  the  contractor,  was 
struck  by  one  of  the  engines  of  the  railway 
company  and  killed,  in  consequence  of  which 
damages  were  recovered  from  the  company. 
Manhattan  R.  Co.  v.  Cornell,  54  Hun  (N.  Y.) 
292. 

In  Burmeister  v.  New  York  El.  R.  Co.,  47  N. 
Y.  Super.  Ct.  264,  in  which  the  plaintiff  was 
injured  by  the  fall  of  an  iron  chain  from  the 
defendant's  structure,  in  process  of  erection 
by  a  contractor,  it  was  held  that  the  right  of 
the  defendant  to  put  an  end  to  the  contract 
with  the  contractor  in  case  the  latter  did  not 
"  prosecute  the  work  with  due  diligence  and 
expedition  "  did  not  confer  upon  the  defendant 
such  a  right  of  selection  of  the  contractor's 
servants  as  would  make  him  responsible  for 
their  negligence. 

1.  See  the  title  Carriers  of  Passengers, 
vol.  5,  p.  474,  and  references  there  given. 

2.  False  Imprisonment.  —  Lynch  v.  Metropoli- 
tan El.  R.  Co.,  90  N.  Y.  77,  43  Am.  Rep.  141, 
12  Am.  &  Eng.  R.  Cas.  119,  affirming  24  Hun 
(N.  Y.)  506;  Palmed  v.  Manhattan  R.  Co., 
(Supreme  Ct.)  14  N.  Y.  Supp.  468.  See  also 
Shea  v.  Manhattan  R.  Co.,  15  Daly  (N.  Y.)  528; 
Oppenheimer  v.  Manhattan  R.  Co.,  (Supreme 
Ct.)  18  N.  Y.  Supp.  411.  See  generally  the 
title  False  Imprisonment: 

3.  Wilful  and  Malicious  Acts  of  Agents.  —  Cag- 
ney  v.  Manhattan  R.  Co.,  (City  Ct.)  2  N.  Y. 
Supp.  4x0;  Mellwitz  v.  Manhattan  R.  Co., 
(Supreme  Ct.)  17  N.  Y.  Supp.  112.  See  gen- 
erally the  title  Agency,  vol.  1,  p.  930. 

4.  Punitive  Damages.  — An  elevated  railway 
company  is  not  liable  in  punitive  damages  for 
an  assault  committed  by  one  of  its  employees, 
if  the  evidence  shows  that  the  employee  acted 
in  supposed  discharge  of  his  duty  and  not  with 
malicious  intent.  Nor  is  it  liable  in  punitive 
damages  for  such  an  assault  unless  it  author- 
izes or  ratifies  the  acts  of  the  employee  or 
wrongfully  retains  him.    The  mere  retention 
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Guard  Rails  —  Accumulations  of  Ice  and  Snow.  —  The  station  platform  should  be 
guarded  by  rails  to  prevent  passengers  falling  therefrom,1  and  should  not  be 
permitted  to  become  slippery  from  accumulations  of  ice  and  snow.3 

stairways.  —  An  elevated  railroad  company  must  exercise  ordinary  care  to 
keep  the  stairways  and  approaches  to  its  stations  in  a  safe  condition.  But  in 
this  regard  it  is  not  bound  to  the  high  degree  of  care  which  is  required  con- 
cerning the  roadbed,  machinery,  and  other  appliances  in  which  a  defect  would 
be  likely  to  result  in  great  danger  or  loss  of  life:3 

Injury  by  Fellow  Passenger.  —  So,  also,  the  company  is  bound  to  exercise  only 
reasonable  care  to  prevent  the  injury  of  one  passenger  by  another.4 


126,  44  Am.  &  Eng.  R.  Cas.  426,  reversing  1  N. 
Y.  Supp.  899,  the  injury  was  caused  by  the 
plaintiff's  stepping  into  a  similar  open  space 
between  the  platform  and  the  cars,  the  space 
being  caused  as  before  by  the  curve  of  the 
road.  It  appeared  that  although  many  thou-- 
sands  of  passengers  got  off  and  on  at  this 
station  no  accident  had  ever  before  occurred, 
and  that  prior  to  the  accident  the  plaintiff  had 
taken  the  cars  at  this  station  a  hundred  times 
or  more  without  injury.  The  space  between 
the  cars  and  platform  was  less  than  eight 
inches,  the  cars  being  as  close  to  the  platform 
as  was  safe  or  prudent.  It  was  held  that  the 
defendant,  as  a  matter  of  law,  was  not  negli- 
gent in  having  such  space,  and  that  it  was 
error  to  submit  the  question  to  the  jury.  The 
court  distinguished  the  case  from  that  of 
Boyce  v.  Manhattan  R.  Co.,  118  N.  Y.  314, 
41  Am.  &  Eng.  R.  Cas.  ill,  just  referred  to, 
where  no  negligence  was  imputed  to  the  com- 
pany for  the  existence  of  the  opening,  but  for 
leaving  it  unguarded  and  unlighted. 

In  Brady  v.  Manhattan  R.  Co.,  15  Daly  (N. 
Y.)  272,  the  plaintiff  was  injured  by  stepping 
into  an  open  space  between  the  car  and  the 
station  platform,  and  evidence  was  admitted 
of  similar  accidents  which  occurred  from  the 
same  cause  at  other  stations  on  the  defend- 
ant's road. 

Space  Between  Cars.  —  In  Clune  v.  Brooklyn 
El.  R.  Co.,  (Supreme  Ct.)  I  N.  Y.  Supp.  239,  it 
appeared  that  the  accident  was  caused  by  the 
plaintiff's  stepping,  as  the  car  started,  into  the 
space  between  the  platforms  of  the  cars,  which 
space  was  closed  when  the  train  was  standing 
still;  that  the  conductor,  who  was  on  the  plat- 
form, was  attending  to  his  duties  and  did  not 
know  that  the  plaintiff  was  attempting  to  pass. 
It  was  held  that  the  conductor  was  not  negli- 
gent in  failing  to  notify  the  plaintiff  of  the 
opening. 

1.  Guard  Rails. —  In  Jarvis  v.  Brooklyn  El. 
R.  Co.,  (Brooklyn  City  Ct.)  16  N.  Y.  Supp.  96, 
the  plaintiff  recovered  damages  for  personal 
injuries  sustained  by  him  from  a  fall  occasioned 
by  the  negligence  of  defendants  in  leaving  the 
end  of  the  elevated  station  platform  unguarded 
by  a  rail  and  insufficiently  lighted. 

2.  Accumulation  of  Ice  and  Snow.  —  In  Timp- 
son  v.  Manhattan  R.  Co.,  52  Hun(N.  Y.)  489, 


it  appeared  that  the  plaintiff  had  slipped  and 
fallen  on  snow  and  ice  which  had  collected  on 
the  defendant's  platform,  and  that  no  sand  or 
ashes  had  been  placed  upon  the  platform 
to  render  it  safe.  Judgment  for  damages  in 
favor  of  the  plaintiff  was  sustained.  See  also 
Weston  v.  New  York  El.  R.  Co.,  73  N.  Y. 
595;  McMahon  v.  New  York'  El.  R.  Co..  50 
N.  Y.  Super.  Ct.  507;  Belcher  v.  Manhattan 
R.  Co.,  (Supreme  Ct.)  1  N.  Y.  Supp.  349. 

3.  Injuries  While  Ascending  or  Descending 
Stairs  at  Stations.  —  Kelly  v.  Manhattan  R.  Co., 
112  N.  Y.  443,  37  Am.  &  Eng.  R.  Cas.  60; 
Ainley  v.  Manhattan  R.  Co.,  47  Hun  (N.  Y.) 
206;  Johnson  v.  Manhattan  R.  Co.,  52  Hun 
(N.  Y.)  in;  Flagg  v.  Manhattan  R.  Co.,  49  N. 
Y.  Super.  Ct.  251.  See  also  McMahon  v.  New 
York  El.  R.  Co.,  50  N.  Y.  Super.  Ct.  507, 
where  a  passenger  going  up  the  stairs  to  the 
elevated  station  fell  and  was  killed.  No  re- 
covery was  allowed  because  the  plaintiff  failed 
to  establish  the  negligence  of  the  railroad  com- 
pany. 

4.  Injury  by  Fellow  Passenger.  —  In  Buck  v. 
Manhattan  R.  Co.,  15  Daly  (N.  Y.)  550,  affirmed 
134  N.  Y.  589,  a  passenger,  in  leaving  the  ele- 
vated car,  was  thrown  down  and  injured 
by  other  passengers  entering  the  car  from  the 
station  platform.  It  was  held  that  while 
the  carrier  was  bound  to  use  reasonable  care  to 
prevent  injury  from  other  passengers,  and  to 
exercise  the  utmost  care  and  caution  as  far 
as  its  own  servants  and  appliances  were  con- 
cerned, the  present  case  did  not  show  that  the 
injury  was  due  to  its  negligence,  and  that  no 
recovery  could  be  had.  See  also  same  case 
reported  in  15  Daly  (N.  Y.)  48,  276. 

For  Other  Cases  in  which  the  ordinary  rules 
of  law  respecting  the  liability  of  carriers  of 
passengers  have  been  applied  to  elevated  rail- 
roads, see  Dlabola  v.  Manhattan  R.  Co.,  15 
Daly  (N.  Y.)470,  affirmed  134  N.  Y.  585  (injury 
occurring  during  an  extraordinary  storm); 
Marvin  v.  Manhattan  R.  Co.,  53  N.  Y.  Super. 
Ct.  528  (excessive  damages);  Lee  v.  Manhattan 
R.  Co.,  53  N.  Y.  Super.  Ct.  260;  Merwin  v. 
Manhattan  R.  Co.,  48  Hun(N.  Y.)  608  (passen- 
ger not  negligent  in  riding  on  platform);  Dil- 
lon v.  Manhattan  R.  Co.,  (Supreme  Ct.)  1  N. 
Y.  Supp.  679  (plaintiff  injured  by  sudden 
starting  of  the  train). 
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ttt  Liability  of  Master  for  Injury  to  Servant,  952. 
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2.  Duty  of  Master  to  Warn  Ignorant  Servant  and  Instruct  Him  as  to  His 

Duties,  952. 

a.  In  General,  952. 

b.  Where  Danger  Obvious,  Warning  Unnecessary,  953. 

3.  Master  s  Duty  to  Servant  to  Use  Safe  Machinery  and  Appliances,  953. 

a.  In  General,  953. 

b.  Conditions  of  Master  s  Liability  for  Injury  Resulting  from  Use  of 

Worn  and  Defective  Machinery,  955. 

c.  Evidence  of  Master  s  Negligence  in  This  Regard,  956. 

4.  Fellow  Servants,  957. 

a.  General  Considerations,  957. 

b.  Injury  to  Servant  Resulting  from  Negligence  of  Fellow  Servant,  95  7. 

c.  Who  Are  Fellow  Servants,  957. 

5.  Contributory  Negligence  of  Servant,  958. 

a.  In  General,  958. 

b.  Standard  of  Care  Required  #f  Infant  Servants,  959. 

IV.  Duty  of  Operator  of  Elevator  to  Bar  Shafts,  959. 

1.  In  General,  959. 

2.  Proprietors  of  Hotels,  Office  Buildings,  and  Apartment  Houses,  960. 

3.  Proprietors  of  Stores,  Manufactories,  etc.,  960. 

4.  Employers  of  Servants,  961. 

5.  Under  Statutes,  961. 

6.  In  Case  of  Trespassers  and  Licensees,  962. 

a.  In  General,  962. 

b.  Exception  in  Case  of  Young  Child,  963. 
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7.  Contributory  Negligence  in  This  Regard,  964. 

a.  In  General,  964. 

b.  Burden  of  Proof —  Conflict  of  Authority,  965. 

V.  Statutes  Regulating  Construction,  966. 

1.  In  General,  966. 

2.  Effect  of  Failure  to  Comply  with  Statute,  966. 

VI.  Who  Liable  to  Person  Injured  by  Negligent  Operation  or  Construc- 
tion of  Elevator,  967. 

1.  In  General,  967. 

2.  Joint  and  Several  Liability  of  Operators  for  Neglige  tit  Maintenance,  968. 

3.  Injury  Through  Negligence  of  One  of  Several  Tenants  —  No  Joint  Lia- 

bility, 968. 

VH  Relation  of  Operator  to  Person  Injured,  968. 

1.  Where  Liable  for  Negligence  in  Operation  or  Maintenatice,  968. 

2.  Where  Not  Liable  for  Negligence  in  Either  Operatioti  or  Maintenance  — 

To  Trespassers  and  Licensees,  969. 

a.  Ln  General,  969. 

b.  Riding  on  Freight  Elevator  Not  Meant  for  Carriage  of  Passengers, 

969. 

CROSS-REFERENCES. 

J?or  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  :  CARRIERS  OF  PASSENGERS,  vol.  5,  p.  474;  COMMON 
CARRIERS,  vol.  6,  p.  236;  COMPARATIVE  NEGLIGENCE,  vol.  6,  p. 
360;  CONTRIBUTORY  NEGLLGENCE,  vol.  7,  p.  368;  DEATH  BY 
WRONGFUL  ACT,  vol.  8,  p.  851;  FELLOW  SERVANTS;  MASTER 
AND  SERVANT;  NEGLLGENCE. 


I.  Definition.  —  An  elevator  is  a  platform,  car,  cab,  or  cage,  propelled 
vertically  in  a  hoistway,  hatchway,  or  shaft,  by  cables,  moved  generally  by 
either  hydraulic  pressure,  electricity,  steam,  or  compressed  air.  In  its  upward 
and  downward  course  it  is  usually  conducted  by  a  motorman  on  board,  who 
stops  and  starts  it  at  will.  In  comparatively  recent  years  the  elevator  has  come 
into  general  use  in  the  factory,  mill,  warehouse,  mercantile  and  office  building, 
and  apartment  house.  It  may  be  constructed  and  used  for  the  carriage  of 
passengers,  or  freight,  or  both. 1 

II.  Operators  as  Carriers  —  1.  In  General.  —  The  proprietor  or  operator 
of  an  elevator  is  a  carrier.2  Since  the  use  of  elevators,  the  cases  in  which 
the  courts  have  been  called  upon  to  fix  the  liability  of  an  operator  for  negli- 
gence resulting  in  damage  to  a  patron  have  almost  exclusively  related  to  com- 
pensation for  personal  injuries  sustained  by  the  passenger.  Most  elevators 
now  in  use  are  operated  for  the  joint  carriage  of  passengers  and  goods.  Those 


1.  Definitions.  —  See  infra,  passim,  for  ex- 
amples of  the  construction  of  different  kinds 
of  elevators. 

"  A  cage  or  platform  and  the  hoisting 
machinery  in  a  hotel,  warehouse,  mine,  etc., 
for  conveying  persons,  goods,  etc.,  to  or 
from  different  floors  or  levels;  called  in 
England  a  '  lift.'  "  Webster's  International 
Diet. 

"  A  car  or  cage  for  lifting  and  lowering 
passengers  or  freight  in  a  hoistway;  in  a  broad 
sense,  the  entire  hoisting  apparatus,  including 
the  shaft  or  well,  the  cage,  and  the  motor." 
Century  Diet. 

2.  Proprietor  or  Operator  Held  to  Be  a  Carrier  — 
United  States.  —  Mitchell  v.  Marker,  62  Fed. 
Rep.  139. 

10  C.  of  L. — 60  945 


California.  —  Treadwell  v.  Whittier,  80  Cal. 
595,  13  Am.  St.  Rep.  175. 

Illinois.  —  Hartford  Deposit  Co.  v.  Sollitt, 
172  111.  222;  Hodges  v.  Percival,  132  111.  53. 

Kentucky.  —  Kentucky  Hotel  Co.  v.  Camp, 
97  Ky.  424,  17  Ky.  L.  Rep.  297. 

Minnesota.  —  Goodsell  v.  Taylor,  41  Minn. 
207,  16  Am.  St.  Rep.  700. 

Missouri.  —  Lee  v.  Knapp,  55  Mo.  App.  390. 

New  York.  —  Tousey  v.  Roberts,  114  N.  Y. 
312,  11  Am.  St.  Rep.  655;  Miller  v.  Brewster, 
53  N.  Y.  Supp.  1;  McGrell  v.  Buffalo  Office 
BIdg.  Co.,  90  Hun  (N.  Y.)  30. 

Pennsylvania.  —  Riland  v.  Hirshler,  7  Pa. 
Super.  Ct.  384. 

Tennessee.  —  Southern  Bldg.,  etc..  Assoc.  v. 
Lawson,  97  Tenn.  367. 

Volume  X. 


Operators  as  Carriers. 


ELEVATORS. 


As  Carriers  of  Passengers, 


built  for  the  exclusive  carriage  of  goods  are  ordinarily  used  for  the  carrier's 
own  goods.1 

2.  As  Carriers  of  Passengers  —  a.  In  General.  —  A  Carrier  by  Elevator  is  Not  an 
insurer,  but  is  required  to  exercise  the  highest  degree  of  care  in  everything 
calculated  to  insure  the  safety  of  his  passengers.  There  is  no  distinction  in 
law  between  the  duties  and  liabilities  of  a  carrier  by  elevator  and  one  by  rail- 
road. Each  is  bound  to  the  use  of  the  utmost  care  and  skill  in  the  choice  and 
maintenance  of  machinery  and  appliances  and  the  selection  of  operatives, 
and  the  liability  of  both  for  the  slightest  negligence  of  an  operative,  irrespec- 
tive of  the  care  with  which  he  may  have  been  selected,  resulting  in  damage 
to  a  passenger,  is,  in  its  last  analysis,  identical.  The  mode  of  carriage,  the 
applicances  available  for  insuring  the  safety  of  the  passenger,  and  the  degree 
and  nature  of  the  skill  which  the  servants  of  each  must  possess  being  totally 
different,  the  similarity  between  the  duties  and  liabilities  of  the  two  is  neces- 
sarily confined  to  those  fundamental  rules  which  the  law  fixes  as  governing  the 
relation  of  carrier  and  passenger.3 

Carrier  for  Hire.  —  The  proprietor  of  an  elevator  run  for  the  use  of  the  tenants 
of  an  office  building  and  their  visitors  is  a  carrier  of  passengers  for  hire.  The 
proprietor's  compensation  is  the  rental  paid  him  by  the  tenant,  for  which  he 
undertakes  to  carry  him  and  his  visitors  by  elevator.  The  same  thing  is  true 
with  reference  to  the  proprietor  or  operator  of  an  elevator  in  a  hotel  or  apart- 
ment house.  The  proprietor  of  an  elevator  operated  in  his  store  for  the  benefit 
of  customers  or  prospective  customers  is  a  carrier  of  those  who  may  thus  enter 
his  elevator  on  his  inducement  or  invitation,  implied  or  expressed.3 

b.  Duties  Owing  as  Carriers  of  Passengers  —  (i)  In  General.  —  The 
carrier  of  passengers  is  in  general  under  obligations  to  use  the  utmost  care  and 
diligence  in  providing  and  maintaining  safe  and  suitable  vehicles  and  appli- 
ances for  the  carriage  of  his  patrons  and  in  providing  the  vehicles  with  skilful 
operatives.4  The  general  rule  is  quite  as  stringent  when  applied  to  the  verti- 
cal carriage  of  passengers  by  the  comparatively  novel  and  perilous  means  of 
the  elevator.5 

1.  Freight    Elevators.  —  Examples    of    this     a  carrier  of  passengers.    Where  the  proprietor 

class  of  elevators  are  the  freight  elevators  used  of  such  an  elevator  invited  to  ride  thereon  a 
in  manufactories  and  stores,  being  used  for  person  who  knew  it  was  intended  for  a  freight 
the  carriage  of  the  owner's  goods.  The  only  elevator,  he  was  not  bound  to  exercise  that 
respect,  therefore,  in  which  it  is  necessary  to  degree  of  care  required  of  a  carrier  of  passen- 
deal  with  this  class  of  elevators  relates  to  the  gers.  Hall  v.  Murdock,  (Mich.  1897)  72  N. 
liability  of  the  operator  of  such  an  elevator  for     W.  Rep.  150. 

injuries  sustained  by  his  employees  engaged  4.  See  the  title  Carriers  of  Passengers, 
as  operatives  or  employed  in  the  building     vol.  5,  p.  474. 

where  the  elevator  is  used,  resulting  from  the  The  elevator  having  come  into  general  use 
use  of  worn  or  defective  machinery  or  from  a  in  comparatively  recent  years,  the  number  of 
failure  to  observe  precautions  for  the  protec-  cases  involving  the  degree  of  care  and  dili- 
tion  of  the  elevator  shafts.    See  infra,  this  title,      gence  owed  by  the  operator  to  his  passenger  is 

Liability  of  Master  for   Injury  to    Servant ;      comparatively  small. 

Duty  of  Operator  of  Elevator  to  Bar  Shafts;  5.  Duty  of  Carrier  of  Passengers  by  Elevator. — 
Statutes  Regulating  Construction.  Mitchell  v.  Marker,  62  Fed.  Rep.  139;  Tread- 

2.  See  infra,  this  section,  Duties  Owing  as  well  v.  Whittier,  80  Cal.  574,  13  Am.  St.  Rep. 
Carriers  of  Passengers.  And  see  the  title  Car-  175;  Hartford  Deposit  Co.  v.  Sollitt,  172  111. 
riers  of  Passengers,  vol.  5,  p.  474-  222,  affirming  70  111.   App.  176;  Kentucky 

3.  For  Hire  or  by  General  Invitation.  —  The  Hotel  Co.  v.  Camp,  97  Ky.  424;  Gocdsell  v. 
courts  have  not  had  occasion  to  define  those  Taylor,  41  Minn.  209,  16  Am.  St.  Rep.  700; 
carriers  who  operate  thus  indirectly  for  hire  as  McGrell  v.  Buffalo  Office  Bldg.  Co.,  90  Hun 
"  carriers  for  hire,"  since  the  duties  owing  by  (N.  Y.)  30;  Krey  v.  Schlussner,  (Supreme  Ct.) 
each  of  the  several  classes  of  carriers  men-  16  N.  Y.  Supp.  695;  Riland  v.  Hirshler,  7  Pa. 
tioned  in  the  text  to  his  passenger  (whether  he  Super.  Ct'  384;  Southern  Bldg.,  etc.,  Assoc.  v. 
become  such  by  contract  or  by  general  invita-      Lawson,  97  Tenn.  367. 

tion  of  the  operator)  are  the  same.  Statement  of  the  Rule.  —  In  the  case  of  Tread- 

When  Not  Carrier  of  Passengers  —  Riding  by  well  v.  Whittier,  80  Cal.  574,  13  Am.  St.  Rep. 
Invitation  on  Freight  Elevator.  —  The  fact  that  175,  the  degree  of  care  owing  by  an  operator 
occupants  of  a  block  were  accustomed  to  ride  of  an  elevator  to  his  passengers  is  elaboraiely 
upon  an  elevator  is  not  evidence  that  the  owner  discussed  by  the  court.  In  that  case  it  is  said 
and  operator  of  the  elevator  intended  it  to  be     that  as  persons  operating  an  elevator  in  lift- 
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(2)  To  Provide  and  Maintain  Safe  and  Suitable  Machinery  —  (a)  in  General. 
—  Thus  where  a  passenger  on  an  elevator  is  injured  through  some  defect  in 
the  machinery  or  appliances,  of  which  defect  the  proprietor  knew,  or  by  the 
exercise  of  the  highest  degree  of  care  could  have  known,  he  is  liable  to  the 
passenger  for  the  damages  sustained  by  him  through  the  injury ; 1  or  where 


ing  passengers  are  to  be  treated  as  carriers  of 
passengers,  the  same  duties  and  responsibili- 
ties rest  on  them  as  to  care  and  diligence  as  on 
carriers  of  passengers  by  stagecoach  or  rail- 
way. Though  not  insurers  of  the  absolute 
safety  of  the  passenger,  they  are  held  bound 
"  to  the  utmost  care  and  diligence  of  very 
cautious  persons,"  "  as  far  as  human  care  and 
foresight  can  go,"  and  are  responsible  for  in- 
jury occasioned  by  "  the  slightest  neglect 
against  which  human  prudence  might  have 
guarded." 

In  the  case  of  Mitchell  v.  Marker,  62  Fed. 
Rep.  139,  in  which  the  opinion  in  the  foregoing 
case  was  quoted  with  approval,  it  was  held  that 
it  was  not  error  to  charge  that  reasonable  care 
to  prevent  injury  to  passengers  upon  an  ele- 
vator was  "  the  highest  degree  of  care  consist- 
ent with  the  possibility  of  injury."  justice 
Lurton,  delivering  the  opinion  of  the  court, 
said:  "  We  see  no  distinction  in  principle  be- 
tween the  degree  of  care  required  from  a  car- 
rier of  passengers  horizontally,  by  means  of 
railway  cars  or  stagecoaches,  and  one  who 
carries  them  vertically,  by  means  of  a  passen- 
ger elevator.  The  degree  of  care  required 
from  carriers  by  railway  or  stagecoach  is  the 
highest  degree.  Neither  is  an  insurer,  but,  in 
regard  to  each,  care  short  of  the  highest  degree 
becomes,  not  ordinary  care,  but  absolute  neg- 
ligence." 

And  in  Riland  v.  Hirshler,  7  Pa.  Super. 
Ct.  3S4,  the  relation  between  the  operator  of 
an  elevator  for  the  use  of  passengers  and  those 
carried  by  it  was  said  to  be  the  same  as  that 
existing  between  the  ordinary  common  carrier 
and  those  carried  by  him ;  that  the  same  reason 
exists  for  requiring  on  the  part  of  the  operator 
of  an  elevator  the  utmost  human  care  and 
foresight  and  making  him  responsible  for  the 
slightest  degree  of  negligence  as  exists  in  the 
case  of  other  common  carriers. 

In  Hartford  Deposit  Co.  z:  Sollitt,  172  111. 
222,  the  court  said:  "  Persons  operating  ele- 
vators are  carriers  of  passengers,  and  the 
same  rules  applicable  to  other  carriers  of  pas- 
sengers are  applicable  to  those  operating  ele- 
vators for  raising  and  lowering  persons  from 
one  floor  to  another  in  buildings.  It  is  a  duty 
of  such  carriers  of  passengers  to  use  extraor- 
dinary care  in  and  about  the  operation  of 
such  elevators,  so  as  to  prevent  injury  to  per- 
sons therein." 

Duty  Owing  to  Person  Attempting  to  Become 
Passenger  That  of  Carrier. —  It  was  held  in 
Southern  Bldg.,  etc.,  Assoc.  v.  Lawson,  97 
Tenn.  367,  that  the  obligation  of  the  proprietor 
of  an  elevator  in  an  office  building  is  the  same 
to  those  attempting  to  become  passengers  as  it 
is  to  passengers. 

1.  Negligent  Failure  to  Maintain  Safe  Ma- 
chinery.—  Treadwell  v.  Whittier,  80  Cal.  574, 
13  Am.  St.  Rep.  175;  Goodsell  v.  Taylor,  41 
Minn.  207,  16  Am.  St.  Rep.  700;  Lee  v.  Knapp, 
55    Mo.    App.    391;     Krey   v.  Schlussner, 


(Supreme  Ct.)  16  N.  Y.  Supp.  695;   Ellis  v. 
Waldroa,  19  R.  I.  369. 

In  Treadwell  v.  Whittier,  80  Cal.  595,  13 
Am.  St.  Rep.  175,  an  instruction  had  been 
asked  to  the  effect  that  the  operators  of  an  ele- 
vator are  not  liable  for  an  accident  caused  by  a 
defect  or  flaw  in  one  of  the  piston  rods  of  the 
elevator  apparatus  which  was  not  discoverable 
on  a  reasonable  and  careful  examination.  It 
was  held  that  the  trial  court  properly  modified 
the  instruction  by  inserting  the  words"  accord- 
ing to  the  best  known  tests  reasonably  prac- 
ticable." . 

And  the  fact  that  the  particular  machinery 
has  been  used  with  safety  for  years  and  is  not 
obviously  dangerous  will  not,  where  the  lives 
of  persons  depend  upon  its  safety,  as  in  the 
case  of  an  elevator,  justify  the  presumption 
that  its  use  may  be  continued  without  examin- 
ing it  to  ascertain  if  its  safety  has  been  im- 
paired. The  question  whether  or  not  the 
appearance  of  the  machinery  or  the  use  of  it 
for  that  length  of  time  would  suggest  to  a 
prudent  man  the  necessity  of  an  examination 
is  one  for  the  jury  to  determine.  Goodsell  v. 
Taylor,  41  Minn.  207,  16  Am.  St.  Rep.  700. 

Where  Owner  of  Building  Contracts  to  Carry 
Tenants'  Goods  and  Servants  —  Sufficiency  of 
Declaration  for  Injury  to  Latter. —  In  an  action 
by  the  servant  of  a  tenant  of  a  building 
against  the  owner,  for  injuries  caused  by  the 
fall  of  an  elevator,  the  declaration  alleged  that 
the  defendant  had  granted  to  the  plaintiff's 
employer,  as  part  of  his  leasehold  interest  in 
ihe  premises,  the  use  of  the  elevator  for  mov- 
ing his  goods;  that  at  the  time  of  the  accident 
the  plaintiff  was  upon  the  elevator,  engaged 
in  the  employment  of  moving  his  master's 
goods;  that  the  machinery  in  the  elevator  was 
defective  and  unsafe,  of  which  he  had  no 
knowledge,  but  which  fact  was  known  to 
the  defendant  or  should  have  been  known  if 
he  had  exercised  a  proper  amount  of  diligence. 
The  court  held  that  the  declaration  alleged 
sufficient  facts  to  show  that  it  was  the  duty  of 
the  defendant  to  keep  and  maintain  the  ele- 
vator in  a  safe  and  suitable  condition  for  the 
plaintiff's  use  as  the  employee  of  the  tenant, 
and,  further,  that  the  elevator  not  being  under 
the  control  of  the  plaintiff,  it  was  not  his  duty 
to  examine  it  and  ascertain  whether  it  was 
suitable  and  safe,  and  hence  he  was  not  re- 
quired to  allege  specifically  the  nature  of  the 
defect  which  caused  the  accident.  Ellis  v. 
Waldron,  19  R.  I.  369. 

Where  Owner  of  Elevator  Held  Not  Operator.  — 
An  elevator  manufacturing  company  con- 
structed an  elevator  in  the  building  of  a 
prospective  purchaser,  to  be  operated  by  him 
under  the  direct  supervision  of  the  company 
until  such  time  as  he  should  be  satisfied  that 
it  was  in  thorough  running  order.  While  it 
was  being  so  operated,  owing  to  a  defect  in  its 
mechanism,  it  fell,  severely  injuring  one  of 
the  prospective  purchaser's  employees.  In  an 
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the  proprietor  failed  to  avail  himself  of  the  use  of  an  appliance  known  by  him 
to  make  the  operation  of  the  elevator  reasonably  safe,  which  would  have 
tended  to  prevent  the  injury  to  the  passenger,  he  is  liable  therefor.1 

(b)  Presumption  of  Negligence  from  Unexplained  Breaking  of  Machinery  —  Burden  of  Proof. 
—  As  the  carrier  is  not  an  insurer  of  the  safety  of  his  passengers,  some  degree 
of  negligence  attributable  to  him  must  always  be  shown  to  entitle  the  passen- 
ger to  recover  a  judgment  for  personal  injuries.  When  the  accident  occurs 
through  the  giving  way  of  some  portion  of  the  machinery  or  appliances  by 
which  the  passenger  is  carried,  in  the  absence  of  rebuttal  testimony  offered  by 
the  carrier  as  to  this  matter,  which  is  peculiarly  within  his  knowledge,  the 
plaintiff  is  held  to  have  made  out  a  prima  facie  case  establishing  the  negli- 
gence of  the  carrier,  and  entitling  him  to  recover.2  Every  reason  on  which 
this  rule  is  founded  has  most  forcible  application  to  the  carrier  of  passengers 
by  elevators,  and  has  found  expression  from  the  courts  on  those  occasions 
when  questions  involving  its  existence  were  presented  for  adjudication.3  The 


action  by  such  employee  against  the  elevator 
company,  the  court  held  that  the  placing  of 
the  elevator  in  the  building  was  not  a  breach 
of  that  common-law  duty  prohibiting  an  act 
the  natural  and  probable  consequence  of  which 
would  be  dangerous  to  the  lives  of  other 
people;  and  that  the  defendant,  under  the 
facts  recited,  not  being  the  operator,  there  was 
no  other  ground  on  which  the  suit  could  be 
maintained.  Zieman  v.  Kieckhefer  Elevator 
Mfg.  Co.,  go  Wis.  497. 

1.  Duty  to  Maintain  Safety  Appliances. — Tread- 
well  v.  Whittier,  80  Cal.  574,  13  Am.  St.  Rep. 
175;  Hodges  v.  Percival,  132  111.  53;  Lee  v. 
Knapp,  55  Mo.  App.  391. 

In  the  case  of  Treadwell  v.  Whittier,  80  Cal. 
574,  13  Am.  St.  Rep.  175,  the  court  said: 
"  Like  common  carriers  of  passengers,  they 
[the  operators  of  elevators]  must  keep  pace 
with  science,  art,  and  modern  improvement  in 
supplying  safe  obtainable  vehicles,  machinery, 
and  appliances  for  their  use.  See  2  Redfield 
on  Railways  241,  242.  They  must  adopt  the 
most  improved  modes  of  construction  and 
machinery  in  known  use  in  the  business,  and 
if  they  do  not,  and  injury  occur,  they  will  be 
held  responsible." 

That  Machinery  Used  Was  Such  as  Used  by 
Ordinarily  Prudent  Persons  No  Criterion.  —  In 
Lee  v.  Knapp,  55  Mo.  App.  390,  the  trial  court 
had  instructed  the  jury  that  "  no  inference  of 
negligence  can  be  made  against  the  defendant 
in  regard  to  said  elevator  if  you  find  from  the 
evidence  that  it  is  such  as  is  ordinarily  used 
in  like  purposes  by  reasonably  prudent  per- 
sons engaged  in  the  same  kind  of  business." 
In  disapproving  this  instruction  the  court  said  : 
"  Mere  usage  by  others  is  not  the  sole  crite- 
rion. It  is  the  duty  of  owners  of  elevators  to 
make  them  reasonably  safe  for  the  uses  to 
which  they  are  to  be  put;  and,  in  so  doing, 
they  should  exercise  that  degree  of  care  em- 
ployed by  reasonably  prudent  men  in  attaining 
the  same  end." 

Fact  that  Proprietor  After  Accident  Adopted 
Certain  Safety  Appliances  Inadmissible  Evidence. 
—  Though  the  proprietor  of  an  apartment 
house  operating  an  elevator  therein  for  the 
benefit  of  his  tenants  must  avail  himself  of  all 
the  new  inventions  and  improvements  known 
to  him  which  will  contribute  materially  to  the 
safety  of  the  passengers,  when  reasonably 
practicable,  yet,  in  an  action  against  such 


proprietor  by  a  tenant  of  the  building  for  in- 
juries  sustained  by  him  in  the  fall  of  the  ele- 
vator, the  court  held  that  it  was  error  to  allow 
a  witness  to  testify  that  the  defendant  had, 
since  the  injury,  provided  and  used  an  air 
cushion  for  the  purpose  of  breaking  the  force 
of  a  fall  of  the  elevator,  in  case  there  should 
be  one.  Such  evidence  was  inadmissible  as 
tending  to  operate  as  an  admission  on  the  de- 
fendant's part  that  the  elevator  was  not  safely 
constructed  before  the  air  cushion  was  put 
under  it.    Hodges  v.  Percival,  132  111.  53. 

2.  Seethe  title  Carriers  of  Passengers,  vol. 
5,  p.  622  et  seq. 

3.  Rule  Applied  to  Operators  of  Elevators.  — 
Treadwell  v.  Whittier,  80  Cal.  574,  13  Am.  St. 
Rep.  175;  Goodsell  v.  Taylor,  41  Minn.  207, 
16  Am.  St.  Rep.  700;  Hartford  Deposit  Co.  v. 
Sollitt,  172  111.  222,  affirming  70  111.  App.  176. 

In  Treadwell  v.  Whittier,  80  Cal.  574,  13 
Am.  St.  Rep.  175,  it  was  held  that  a  plaintiff 
injured  through  the  fall  of  a  hydraulic  elevator 
operated  by  the  defendants,  in  which  he  was 
being  carried  as  a  passenger,  need  only  prove 
that  he  sustained  injury  by  the  breaking  of  the 
machinery  by  which  he  was  carried,  and  that 
such  machinery  was  under  the  control  and 
management  of  the  defendants,  in  order  to 
make  a  case  raising  a  presumption  of  negli- 
gence on  the  part  of  the  defendants,  and  is  not 
bound  to  prove  what  constituted  the  fault  or 
negligence  of  the  defendants;  that  the  burden 
is  then  thrown  on  the  defendants  to  show  that 
they  were  not  guilty  of  negligence,  by  proof 
that  the  injury  was  caused  by  inevitable 
casualty,  or  proof  of  any  fact  relieving  the  de- 
fendants from  responsibility.  The  court  said: 
"  The  law  does  not  put  on  the  plaintiff  the 
burden  of  proving,  not  only  fault  or  negli- 
gence on  the  part  of  the  defendants,  but  also 
'  what  that  fault  or  negligence  was.'  The  law 
requires  proof  that  plaintiff  has  sustained  an 
injury  by  the  breaking  of  the  machinery  by 
which  he  is  carried  or  transported,  and  that 
such  machinery  was  under  the  control  and 
management  of  the  defendant.  When  plaintiff 
has  made  such  proof,  he  has  made  out  a  case 
which  entitles  him,  if  not  rebutted  or  dis- 
proved, to  recover  of  defendant.  The  plaintiff, 
by  such  proof,  has  made  a  case  showing  negli- 
gence on  the  part  of  defendant.  The  burden 
is  then  thrown  on  defendant  to  show  that  he 
was  not  guilty  of  negligence  for  which  he 
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same  presumption  of  negligence  from  unexplained  breaking  of  machinery  or 
failure  of  appliances  to  work  will  not  be  indulged  in  case  of  an  injury  to  an 
employee. 1 

(3)  To  Provide  and  Maintain  Skilful  and  Competent  Operatives  —  (a)  In  Gen- 
eral, — .  Another  duty  owing  by  the  carrier  to  the  passenger  is  to  man  his 
vehicle  with  competent  and  skilful  operatives.2  Indeed,  since  he  is  responsible 
to  his  passengers  for  damages  which  may  result  to  them  by  reason  of  the  negli- 
gent operation  of  the  vehicle,3  irrespective  of  the  amount  of  care  which  he  may 
have  exercised  in  the  selection  of  the  operative,  the  proper  performance  of 
this  duty  is  one  of  vital  moment  to  him,  and  it  behooves  him  to  use  the  utmost 
care  in  its  performance. 

(b)  Injuries  Sustained  Through  Negligent  Operation  —  aa.  Starting  Car  Before  Passenger 
Has  Opportunity  to  Obtain  Balance.  —  For  the  conductor  of  an  elevator  to  start  it 
suddenly,  before  a  person  who  has  entered  it  has  had  an  opportunity  to  obtain 
his  balance  and  stability,  is  negligence  rendering  the  operator  of  the  elevator 
liable  to  a  passenger  for  injuries  sustained:4  and  it  is  particularly  necessary 


could  be  charged.  This  he  can  do  by  going 
into  proof  of  the  manner  in  which  the  hurt 
occurred,  and  showing  that  it  was  caused  by 
an  inevitable  casualty,  for  which  the  law 
imposed  on  him  no  responsibility,  or  by  estab- 
lishing any  fact  which  relieved  him  of  re- 
sponsibility." 

In  Goodsell  v.  Taylor,  41  Minn.  207,  16  Am. 
St.  Rep.  700,  the  court  said:  "  The  relation 
between  the  owner  and  manager  of  an  elevator 
for  passengers  and  those  carried  in  it  is  simi- 
lar to  that  between  an  ordinary  common  car- 
rier of  passengers  and  those  carried  by  him. 
The  same  reason  exists  for  requiring  on  the 
part  of  the  owner  the  utmost  human  care  and 
foresight,  and  for  making  him  responsible  for 
the  slightest  degree  of  negligence,  and  also, 
in  case  of  injury  by  the  breaking  or  giving  way 
of  the  elevator,  for  putting  on  him  the  onus 
of  proving  that  it  was  through  no  fault  or  neg- 
lect of  his.  The  rule  as  to  care  applied  by  the 
court  below  was  within  this  rule." 

The  fact  of  the  falling  of  the  elevator  while 
being  operated  as  a  carrier  of  passengers  is 
evidence  tending  to  show  either  negligence 
in  its  management,  or  that  the  elevator  was  out 
of  repair,  or  that  it  was  faultily  constructed. 
Hartford  Deposit  Co.  v.  Sollitt,  172  111.  222, 
affirming  70  111.  App.  166. 

Where  Presumption  of  Negligence  Rebutted.  — 
In  the  case  of  Shattuck  v.  Rand,  142  Mass.  83, 
the  facts  are  set  out  in  full  in  the  opinion  of 
the  court  as  follows:  "  The  defendant  offered 
evidence  tending  to  show  that,  immediately 
after  the  accident,  the  builder  of  the  elevator 
examined  its  machinery,  valves,  and  connec- 
tions, and  found  them  in  perfect  order,  and 
nothing  broken  or  injured  ;  and  that  he  had 
examined  the  shut-off  valve  in  the  cellar  from 
time  to  time,  and  had  always  found  it  in  per- 
fect order.  The  defendant  called  certain  ex- 
perts, who  testified,  in  substance,  that  all 
appliances  for  safety  in  general  use  were  con- 
nected with  this  elevator,  and  were  in  good 
order;  that  they  had  examined  its  machinery 
and  connections,  and  found  everything  in  good 
working  order;  that  there  were  no  appliances 
known  to  them  to  prevent  air  from  getting 
into  cylinders  when  the  street  pipe  was 
opened,  except  such  as  were  attached  to  this 
machine;  that  the  closing  of  the  shut-off  valve 
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in  the  cellar  would  have  no  effect  on  the  run- 
ning of  the  elevator,  as  the  pipe  between  it 
and  the  cylinders  would  remain  full  of  water 
all  the  time,  whether  closed  or  open,  owing  to 
the  fact  that  the  cellar  pipe  was  lower  than  the 
street  main;  and  that  they  did  not  consider 
that  there  was  any  danger  to  hydraulic  ele- 
vators from  opening  the  street  mains.  *  *  * 
The  defendant  had  introduced  evidence  tend- 
ing to  show  that  the  fall  of  the  elevator  was 
not  attributable  to  any  negligence  on  his  part, 
and  that  he  was  not  responsible  therefor,  for 
the  reasons  assigned  in  his  prayer  for  instruc- 
tions. *  *  *  If  the  accident  happened  from 
the  shutting  off  the  water  from  the  street  main, 
and  if  there  was  nothing  to  put  a  man  of 
reasonable  intelligence  and  information  on  the 
watch  to  guard  against  the  water  being  shut 
off,  and  if  he  did  not  know,  and  by  the  exer- 
cise of  reasonable  care  on  his  part  could  not 
ascertain,  that  there  was  danger  to  the  ele- 
vator by  shutting  off  the  water,  then  the  de- 
fendant'ought  not  to  be  held  liable  for  the 
accident." 

1.  See  infra,  this  title,  Liability  of  Master  for 
Injury  to  Servant. 

2.  Duty  as  Regarding  Carriers  of  Passengers  in 
General.  —  This  is  one  of  the  primal  duties  of  a 
carrier  to  his  passengers.  A  neglect  to  per- 
form it,  as  by  knowingly  putting  an  incompe- 
tent and  irresponsible  servant  in  charge  of  a 
vehicle  whose  successful  operation  demands 
qualities  which  he  does  not  possess,  frequently 
becomes  material  in  determining  the  amount 
of  damages  to  which  the  passenger  is  entitled. 

See  the  title  Carriers  of  Passengers,  vol.  5, 

P- 474-  .  t  , 

3.  For  applications  to  operators  of  elevators 
of  the  general  doctrine  of  the  liability  of  the 
carrier  to  a  passenger  for  injuries  received  by 
him  through  the  negligence  of  his  servant,  see 
Mitchell  v.  Marker,  62  Fed  Rep.  139;  Hartford 
Deposit  Co.  v.  Sollitt,  172  111.  222;  Kentucky 
Hotel  Co.  v.  Camp,  97  Ky.  424;  Stewart  v. 
Harvard  College,  12  Allen  (Mass.)  58;  Mitchell 
v.  Keene,  87  Hun  (N.  Y.)  266;  McGrell  v. 
Buffalo  Office  Bldg.  Co.,  90  Hun  (N.  Y.)  30. 

4.  Starting  Car  Before  Passenger  Obtains  Bal- 
ance.—  Mitchell  v.  Marker,  62  Fed.  Rep.  144; 
McGrell  v.  Buffalo  Office  Bldg.  Co.,  90  Hun 
(N.  Y.)  30. 
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that  a  child  passenger  should  be  granted  this  opportunity,  as  in  his  case  there 
is  greater  danger  of  serious  consequences  from  the  sudden  and  rapid  motion 
of  the  car.1 

/</<.  Other  Acts  of  Negligence.  —  Other  acts  or  omissions  which  have  been  held 
to  be  negligent  are  found  in  the  notes.* 

In  the  case  of  Mitchell  v.  Marker,  62  Fed. 
Rep.  144,  the  trial  court  had  charged  the  jury: 
"  Now,  it  is  charged  in  this  petition  that  Bar- 
tholomew failed  in  three  respects:  First,  that 
he  started  the  elevator  too  quickly;  and  by 
that  I  don't  refer  to  the  starting  of  the  elevator 
by  jerks,  but  I  mean  that  he  didn't  wait  long 
enough,  until  Marker  should  have  time  to  ad- 
just himself  to  the  quick  upward  motion.  Of 
course  it  is  the  duty  of  the  elevator  man  to  see 
that  all  his  passengers  are  on,  and  to  give 
them  sufficient  time  to  adjust  themselves. 
Whether  that  was  done  in  this  case  it  is  for 
you  to  say.  If  he  did  not  do  that,  and  if,  by 
reason  of  starting  too  quick,  the  accident  oc- 
curred, Mr.  Mitchell  is  liable."  The  Circuit 
Court  of  Appeals,  in  passing  on  this  instruc- 
tion, which  had  been  assigned  as  error,  said: 

We  think  there  was  no  error  in  this,  as  ap- 
plied to  the  issue  to  which  it  related.  It  was 
clearly  the  duty  of  the  engineer  operating  the 
elevator  to  give  passengers  reasonable  oppor- 
tunity to  obtain  a  balance  upon  entering  the 
car,  before  a  rapid  and  sudden  upward  move- 
ment is  begun,  having  a  tendency  to  disturb 
the  equilibrium  of  one  yet  in  motion." 

1.  Injury  to  Child  Through  Sudden  Starting  of 
Car.  —  In  an  action  brought  by  a  person  as  ad- 
ministratrix of  her  child  against  the  operator 
of  an  elevator  to  recover  damages  for  negli- 
gence in  the  operation  of  the  elevator  resulting 
in  the  death  of  the  intestate,  it  appeared  that 
the  child  had  never  before  been  in  an  eleva- 
tor; that  on  this  occasion  she  came  to  see  her 
mother,  who  was  employed  in  an  office  on  the 
third  floor;  that  the  car  had  no  door  or  seats, 
and  that  the  front  of  the  elevator  shaft,  be- 
tween the  cornice  over  the  door  to  the  shaft 
and  the  next  floor,  was  constructed  for  a  dis- 
tance of  several  feet  of  wrought  iron  bars  three 
and  a  half  inches  apart;  that  the  maximum 
rate  of  speed  of  the  car  was  eight  feet  per  sec- 
ond, and  that  on  this  occasion  after  moving 
three  feet  the  car  reached  the  maximum  speed. 
The  conductor  of  the  car  testified  that  the  in- 
testate, when  the  elevator  reached  the  cornice 
of  the  door  to  the  shaft,  ran  forward  and 
caught  hold  of  the  bars  and  was  killed  by 
being  caught  between  the  car  and  the  bar. 
The  court  held  that  whether  the  child  volun- 
tarily ran  across  the  car  and  caught  hold  of 
the  bars,  or  whether  she  lost  her  balance  and 
fell  against  them,  was  a  matter  of  doubt  to  be 
submitted  to  the  jury.  McGrell  v.  Buffalo 
Office  Bldg.  Co.,  90  Hun  (N.  Y.)  30. 

2.  Facts  Establishing  Negligence  in  Operation 
of  Elevator. —  In  an  action  by  a  passenger  in  a 
hotel  elevator  against  the  proprietor  for  in- 
juries received,  it  appeared  that  the  plaintiff 
was  a  messenger  boy  with  telegrams  to  be  de- 
livered at  the  hotel,  and  that  he  showed  them 
to  the  operator  of  the  elevator  and  stepped  into 
it;  that  the  operator  handed  the  telegrams 
back,  pulled  the  rope,  and  stopped  the  elevator 
when  it  arrived  at  the  third  floor;  that  there 
were  no  other  persons  in  the  elevator,  and  that 


950 


the  operator  knew  the  persons  to  whom  the 
messages  were  to  be  delivered.  The  court  held 
that  the  plaintiff  had  a  right  to  assume  when 
the  elevator  stopped  at  the  third  floor  that  he 
had  arrived  at  the  place  where  he  was  to 
alight;  that  so  assuming,  it  was  not  negli- 
gence in  him  to  place  himself  in  position  to 
leave  the  elevator  as  soon  as  the  door  leading 
from  the  shaft  to  the  floor  should  be  opened; 
that  it  was  the  duty  of  the  operator  before 
starting  again  to  give  the  plaintiff  some  notice 
that  he  had  not  arrived  at  his  destination  ;  and 
starting  the  car  without  having  done  so, 
whereby  the  foot  of  the  plaintiff  was  caught 
and  crushed,  there  being  no  door  to  the  ele- 
vator proper  to  protect  persons  riding  therein, 
justified  the  jury  in  finding  the  defendant 
guilty  of  negligence  and  the  plaintiff  free 
from  contributory  negligence.  Mitchell  v. 
Keene,  S7  Hun  (N.  Y.)  266. 

Question  of  Negligence  One  of  Fact.  —  In  Miller 
v.  Brewster,  53  N.  Y.  Supp.  1,  the  evidence 
showed  that  the  plaintiff  was  descending  from 
the  upper  floor  in  an  elevator  operated  by  the 
defendant,  and  that  when  the  operator  of  the 
elevator,  on  the  outside,  pulled  the  elevator 
cord,  the  elevator  gave  way  and  dropped 
rapidly  below.  The  court  held  that  the  ques- 
tion of  the  defendant's  negligence  in  the 
operator's  pulling  the  rope  in  an  unskilful 
manner,  so  that  (as  claimed  by  the  plaintiff) 
the  belt  used  for  raising  or  lowering  the  ele- 
vator was  not  properly  transferred  to  the 
proper  pulley,  was  a  question  of  fact  for  the 
jury. 

Permitting  Child  to  Sit  by  Door  of  Elevator.  — 

In  the  case  of  Kentucky  Hotel  Co.  v.  Camp, 
97  Ky.  424,  17  Ky.  L.  Rep.  297,  a  boy  under 
seven  years  of  age,  at  the  invitation  of  the 
operator  of  the  elevator,  placed  himself  on 
the  floor  with  his  back  near  to  the  door  of 
the  elevator,  and  on  turning  around  when 
spoken  to  by  the  conductor  of  the  elevator 
caught  his  foot  between  the  elevator  door  and 
the  joist  and  was  injured.  It  was  held  by  the 
court  that  a  verdict  for  the  plaintiff  was  justi- 
fied; that  to  permit  the  plaintiff  to  sit  so  close 
in  front  of  the  door  of  the  elevator  that  in 
turning  around  at  the  call  of  the  conductor  he 
was  injured  was  an  act  of  negligence. 

Where  Undertaking  of  Operator  of  Elevator  to 
Carry  Persons  Question  of  Fact.  —  Where  the 
landlord  of  a  building  constructed  an  elevator 
therein  for  the  carriage  of  goods  from  one  floor 
to  another,  under  a  contract  with  his  tenant  to 
operate  an  elevator  for  that  purpose,  and  noth- 
ing was  said  in  respect  to  using  it  for  the  pur- 
pose of  carrying  the  servants  of  the  tenant 
with  the  merchandise,  and  such  a  servant  was 
injured  through  the  negligence  of  the  engineer 
by  whom  the  elevator  was  operated,  a  servant 
of  the  owner,  it  is  a  question  of  fact  for  the 
jury  to  determine  whether  or  not  it  was  prop- 
erly incident  to  the  business  of  raising  and 
letting  down  merchandise  that  a  man  should 
go  up  and  down  on  the  elevator.    If  this  was 
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c.  When  and  Whether  Passenger  Guilty  of  Contributory  Negli- 
gence—  (i)  In  General.  —  In  an  action  by  a  person  or  his  representative  to 
recover  damages  for  his  injury  or  death  occasioned  by  the  use  of  defective 
machinery  in  the  elevator  or  by  the  negligence  of  the  conductor  thereof  in  its 
operation,  the  question  whether  or  not  the  passenger  was  guilty  of  negligence 
which  contributed  to  his  injury  or  death  is  usually  one  of  fact  for  the  determin- 
ation of  the  jury,  under  the  court's  instructions' as  to  what  constitutes  contrib- 
utory negligence ;  1  but  under  some  circumstances  it  becomes  solely  a  question 
of  law,  as  where  there  is  no  dispute  as  to  the  facts,  and  where  the  plaintiff  pur- 
sued a  course  of  conduct  contributing  to  his  injury  which,  under  the  circum- 
stances, evinced  such  a  careless  disregard  for  his  safety  as  to  constitute 
contributory  negligence  per  seP1 

(2)  Standard  of  Care  Required  of  Child  of  Tender  Years.  —  The  usual  and 
ordinary  test  in  determining  whether  a  plaintiff  has  been  guilty  of  contribu- 
tory negligence  is  by  the  answer  to  the  question :  Did  he  pursue  a  course  of 
conduct  which  ordinarily  prudent  persons  would  have  pursued  under  similar 
circumstances?  Such  test,  however,  is  not  the  proper  one  to  apply  in  the 
case  of  a  young  child.  The  law  does  not  measure  his  responsibility  by  a 
standard  the  very  statement  of  which  shows  that  it  could  not  be  made  to 
include  him.  The  question  of  his  contributory  negligence  vel  non  must  be 
determined  by  a  consideration  of  his  age  and  discretion  and  the  conclusion 
based  on  what  children  generally  of  such  capacity  would  have  done  under 
similar  circumstances. 3 


necessary  the  parties  are  held  to  have  con- 
tracted in  contemplation  of  such  necessity,  and 
the  defendant  is  liable  to  the  plaintiff  for  the 
injury  received.  Stewart  v.  Harvard  College, 
12  Allen  (Mass.)  58. 

1.  Where  Question  of  Fact.  —  Kentucky  Hotel 
Co.  v.  Camp,  97  Ky.  424,  17  Ky.  L.  Rep.  297; 
Tousey  v.  Roberts,  114  N.  Y.  312,  11  Am.  St. 
Rep.  655;  Southern  Bldg.,  etc..  Assoc.  v.  Law- 
son,  97  Tenn.  367.  See  the  title  Contribu- 
tory Negligence,  vol.  7,  p.  368. 

In  Southern  Bldg.,  etc.,  Assoc.  v.  Lawson, 
0,7  Tenn.  367,  the  plaintiff  entered  an  office 
building  to  visit  a  tenant.  In  compliance  with 
the  instructions,  as  she  understood  them,  of  a 
servant  of  the  proprietor  of  the  elevator,  and 
thinking  that  she  was  entering  the  elevator, 
she  stepped  into  the  elevator  shaft  through  a 
door  which  had  negligently  been  left  open, 
pulled  the  rope  used  for  starting  the  car,  and 
was  injured  by  the  descent  of  the  car  upon  her 
from  above.  It  was  held  that  the  question  of 
contributory  negligence  was  properly  left  to 
the  jury;  and  where  the  evidence  was  conflict- 
ing as  to  what  would  have  been  the  conduct  of 
a  prudent  person,  the  court  refused  to  disturb 
a  verdict  for  the  plaintiff. 

2.  Where  Question  of  Law.  —  Mau  v.  Morse,  3 
Colo.  App.  359;  Green  v.  Young  Men's  Chris- 
tian Assoc.,  65  111.  App.  459;  Ramsdell  v.  Jor- 
dan, 168  Mass.  505;  Knapp  v.  Jones,  50  Neb. 
490;  Guichard  v.  New,  9  N.  Y.  App.  Div.  485. 
See  the  title  Contributory  Negligence,  vol.  7, 
p.  368. 

Where  Jury  Correctly  Found  Plaintiff  Guilty 
of  Contributory  Negligence. — Where  a  person 
ran  from  his  office  after  the  elevator  had 
started,  and  while  the  door  was  being  closed 
called  out  to  hold  on,  grasped  the  door, 
pushed  it  back,  and  attempted  to  board  the 
elevator,  the  court  held  in  an  action  by  him 
to  recover  damages  for  injuries  sustained  by 
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his  foot  being  caught  between  the  landing 
and  the  top  of  the  elevator  that  the  jury  had 
properly  found  him  guilty  of  contributory 
negligence  barring  his  recovery.  Green  v. 
Young  Men's  Christian  Assoc.,  65  111.  App. 
459- 

In  the  case  of  Mau  v.  Morse,  3  Colo.  App.  359, 
the  complaint  of  the  plaintiff  alleged  that  the 
decedent  was  killed  by  being  struck  on  the  head 
by  the  descent  of  the  defendant's  elevator  in  an 
office  building;  that  the  door  by  which  the  ele- 
vator was  entered  was  incomplete  and  unfin- 
ished, and  without  any  screen  above  the  cross- 
bar or  centre  piece  thereof;  that  the  decedent, 
who  was  waiting  for  the  elevator  to  take  him 
down,  protruded  his  head  above  the  crossbar 
into  the  shaft,  and  that  the  elevator,  which  ran 
swiftly  and  noiselessly,  struck  and  killed  him. 
The  court  held  that  the  trial  court  correctly 
sustained  a  demurrer  to  the  complaint,  the  alle- 
gations of  which  showed  that  the  decedent 
came  to  his  death  by  his  own  contributory 
negligence. 

It  is  contributory  negligence  per  seiox  a  per- 
son to  put  his  head  into  an  elevator  well  for 
the  purpose  of  shouting  up  the  shaft  for  the 
car  to  come  down  and  get  him.  Ramsdell  v. 
Jordan,  168  Mass.  505;  Knapp  v.  Jones,  50 
Neb.  490;  Guichard  v.  New,  0  N.  Y.  App.  Div. 
48?. 

3.  Standard  of  Care  Required  of  Child  of  Tender 
Years.  —  In  the  case  of  Kentucky  Hotel  Co.  v. 
Camp,  97  Ky.  424,  17  Ky.  L.  Rep.  297,  the 
Supreme  Court  sustained  a  ruling  of  the  trial 
court  in  instructing  the  jury  as  follows:  "  But 
the  jury  ought  not  to  find  plaintiff  contributed 
by  negligence  to  cause  his  injury,  unless  they 
shall  believe  from  the  evidence  that  he  failed 
to  exercise  that  degree  of  care  for  his  own 
safety  which  ordinarily  careful  and  prudent 
children  of  his  age,  experience,  and  discretion 
are  accustomed  to  observe  under   same  or 
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III.  Liability  of  Master  for  Injury  to  Servant  —  1.  In  General.  —  The 

rules  fixing  the  liability  of  the  proprietor  for  personal  injuries  sustained  by  his 
servant  in  conducting  the  elevator,  or  by  some  other  employee,  are,  of  course, 
ascertained  by  the  general  rules  governing  the  relation  of  master  and  servant.1 
Thus,  the  servant  assumes  both  the  risks  incident  to  his  employment  as  such 
and,  so  far  as  the  liability  of  the  proprietor  is  concerned,  those  risks  resulting 
from  the  negligence  of  his  fellow  servant.8  If  the  proprietor  knows,  or  if,  in 
the  exercise  of  due  care,  he  might  have  known,  that  the  construction  of  the 
elevator,  or  any  of  the  appliances  used  there,  is  unfit  and  unsafe,  he  is  liable 
to  the  servant  for  any  damage  sustained  thereby.3  So,  too,  if  he  should 
employ  an  incompetent  or  unskilful  servant,  or  should  retain  such  servant  in 
his  service  after  knowledge  of  his  unskilfulness  or  incompetency,  he  is  liable 
to  a  servant  for  any  damages  sustained  thereby.4 

2.  Duty  of  Master  to  Warn  Ignorant  Servant  and  Instruct  Him  as  to  His  Duties 
—  a.  In  General. — The  rule  that  a  servant  assumes  the  danger  of  the 
ordinary  perils  of  his  employment  does  not  apply  where  he  is  ignorant  of  the  dan- 
ger and  enters  upon  the  hazardous  employment  under  the  promise  of  the 
master  that  he  shall  thereafter  be  instructed  in  his  duties;  indeed,  it  is  the 
master's  duty  to  give  a  new  servant  such  warning,  irrespective  of  a  promise  to 
that  effect.5 


similar  circumstances."  And  this  is  the  rule 
also  in  the  case  of  infant  employees.  See 
infra,  this  title,  Liability  of  Master  for  Injury 
to  Servant.  And  see  the  title  Contributory 
Negligence,  vol.  7,  p.  368,  for  general  treat- 
ment of  this  doctrine. 

1.  See  the  title  Master  and  Servant. 
"Where  Relation  Exists.  —  In  the  building  in 

which  the  defendants  were  engaged  in  busi- 
ness an  elevator  running  from  the  highest  to 
the  lowest  story  was  used  for  the  carrying  of 
freight,  but  the  employees  of  the  defendants 
were  permitted,  though  not  required,  to  ride  in 
going  up  to  and  down  from  the  stories  in 
which  they  respectively  worked.  In  an  action 
by  one  of  these  employees  against  the  defend- 
ants for  injuries  sustained  by  him  by  reason 
of  the  defective  condition  of  the  elevator,  the 
court  held  that  while  so  riding  he  was  an  em- 
ployee and  not  a  passenger,  and  that  the  de- 
gree of  care  required  of  the  defendants  was 
not  that  imposed  on  a  common  carrier  of  pas- 
sengers in  respect  to  those  carried  by  him,  but 
was  merely  that  required  on  the  part  of  the 
master  towards  his  servant.  McDonough  v. 
Lanpher,  55  Minn.  501,  43  Am.  St.  Rep.  541. 

2.  Risks  Assumed  by  Servants.  —  Wolcott  v. 
Studebaker,  34  Fed.  Rep.  8;  Kelley  v.  Boston 
Lead  Co.,  128  Mass.  456;  Kern  v.  De  Castro, 
etc..  Sugar  Refining  Co.,  125  N.  Y.  50;  String- 
ham  v.  Stewart,  27  Hun  (N.  Y.)  562.  See  the 
titles  Fellow  Servants;  Master  and  Servant. 

3.  Goggin  v.  Osborne,  115  Cal.  437;  Malone 
v.  Hawley,  46  Cal.  409;  McGonigle  v.  Kane, 
20  Colo.  292;  Fairbank  Canning  Co.  v.  Innes, 
24  111.  App.  35;  Lavigne  v.  Lewiston  Mills 
Co.,  (Me.  1887)  ir  Atl.  Rep.  62;  Oberfelder  v. 
Doran,  26  Neb.  118,,  18  Am.  St.  Rep.  771;  Bier 
v.  Standard  Mfg.  Co.,  130  Pa.  St.  446. 

4.  See  the  titles  Fellow  Servants;  Master 
and  Servant. 

5.  Liability  of  Master  When  Servant  Ignorant 
of  Peril  and  Unwarned.  —  Connors  v.  Morton, 
160  Mass.  333;  Brennan  v.  Gordon,  13  Daly 
(N.  Y.)  208;  McCormick  Harvesting  Mach. 
Co.  v,  Burandt,  136  111.  170.    In  the  case  last 
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cited  the  employee,  who  was  a  workman  in 
the  master's  foundry,  was  removed  by  the 
master  from  the  department  in  which  he  had 
been  working  and  put  at  work  in  that  con- 
taining the  machinery  and  the  "  conveyors  " 
by  which  certain  freight  elevators  were  oper- 
ated. He  was  ignorant  of  machinery,  and  un- 
willingly changed  departments  on  the  master's 
promise  to  give  him  proper  instructions  as  to- 
how  to  avoid  the  danger.  The  court,  through 
Chief  Justice  Scholfield,  said:  "  The  general 
rule  is,  as  contended  by  counsel  -for  appellant, 
that  where  an  employment  is  attended  with  dan- 
ger, a  servant  engaging  in  it  assumes  the  haz- 
ards of  the  ordinary  perils  which  are  included  in. 
it.  Butthisassumes  that  the  servant  either  ac- 
tually knew  of  the  danger,  or,  by  the  exercise  of 
ordinary  care,  would  have  known  of  it;  and  it 
does  not,  therefore,  have  application  where 
the  servant  was  ignorant  of  the  danger,  and 
had  no  reasonable  opportunity  to  know  of  it. 
Nor  can  it,  manifestly,  have  application  where 
the  servant  enters  upon  a  hazardous  employ- 
ment under  the  promise  of  his  employer  that 
he  shall  be  thereafter  instructed  in  his  duties, 
for  in  such  case  the  servant  relies  for  protec- 
tion upon  the  instruction  to  be  thereafter 
given  him." 

Master's  Duty  to  Warn  New  Employees.  —  In 
an  action  by  an  employee  for  injuries  sus- 
tained by  falling  down  an  elevator  shaft,  it 
was  held  that  if  the  defendant's  superintend- 
ent set  the  plaintiff  at  work  in  a  place  known 
by  the  superintendent  to  be  dangerous,  with- 
out warning  him  of  the  danger,  that  would 
constitute  such  negligence  as  would  enable 
the  plaintiff  to  recover  if  he  was  in  the  exer- 
cise of  due  care.  Connors  v.  Morton,  160 
Mass.  333. 

Master  Liable  When  Instructor  Assigned  In- 
competent or  Negligent.  —  Where  the  propiie- 
tor  of  a  store  directed  his  servant  to  operate 
the  elevator,  a  business  of  which  he  was  at 
that  time  totally  ignorant,  and  assigned  an 
instructor  to  teach  him,  the  master  was  liable 
for  an  injury  received  by  the  servant  in  the 
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b.  Where  Danger  Obvious,  Warning  Unnecessary.  —  Where,  how- 
ever, the  evidence  fails  to  show  that  the  employee  was  injured  by  any  concealed 
danger  in  using  the  elevator,  and  the  accident  occurred  through  conduct  of  the 
employee  which  would  have  appeared  obviously  dangerous  to  a  person  of 
ordinary  intelligence,  he  cannot  recover  on  the  ground  of  the  failure  of  the 
master  properly  to  instruct  him.1 

3.  Master's  Duty  to  Servant  to  Use  Safe  Machinery  and  Appliances  —  a.  In 
General. —  The  proprietor  of  an  elevator  owes  to  his  servants  engaged  in 
using  it  the  duty  of  maintaining  safe  machinery  and  of  adopting  and  using  such 
appliances  for  their  safety  as  are  practicable.2    The  failure  of  the  proprietor  to 


use  of  the  elevator  which  arose  from  the  in- 
competency and  negligence  of  the  instructor 
assigned  him.  The  relation  of  the  instructor 
to  the  party  injured  was  not  that  of  a  coserv- 
ant,  but  he  stood  to  the  servant  as  a  represent- 
ative of  the  master.  Brennan  v.  Gordon,  13 
Daly  (N.  Y.)  208. 

Illegal  Employment  of  Child  —  Where  Warn- 
ing Will  Not  Suffice.  —  Under  the  Factories  Act 
(Rev.  Stat.  Ont.,  c.  208,  §  12)  the  employment 
of  a  child  under  twelve  years  of  age  to  work 
an  elevator  is  made  illegal,  and  hence  an  em- 
ployer has  to  exercise  more  than  ordinary 
precautions  for  the  safety  of  such  minor  when 
put  to  work  in  violation  of  the  legislative  act. 
In  O'Brien  v.  Sanford,  22  Ont.  Rep.  136,  the 
plaintiff,  a  boy  under  twelve,  was  employed 
to  operate  an  elevator  in  a  manufactory, 
worked  by  ropes  on  the  outside  of  the  cab  or 
frame  which  were  handled  by  him  on  the  ele- 
vator, through  an  opening  cut  in  the  frame- 
work. The  plaintiff  was  instructed  not  to  put 
his  head  out  of  the  opening  when  the  elevator 
was  going.  On  one  occasion  the  elevator 
stopped  and  the  boy  looked  out  of  the  hole  to 
see  what  was  the  matter,  when  the  elevator 
suddenly  started  again,  and  before  he  could 
withdraw  his  head  it  was  caught  between  the 
lower  part  of  the  aperture  and  a  beam  on  the 
outside  of  the  elevator,  and  the  injuries  to  re- 
cover for  which  he  sued  were  thus  inflicted. 
The  court  held  that  the  trial  court  erred  in 
nonsuiting  the  plaintiff,  and  a  new  trial  was 
ordered. 

1.  Warning  Unnecessary  Where  Danger  Obvi- 
ous.—  Rood  v.  Lawrence  Mfg.  Co.,  155  Mass. 
590.  In  this  case  a  boy  of  nineteen  was  set  to 
running  a  freight  elevator.  The  sides  of  the 
elevator  were  formed  of  crossed  iron  rods  join- 
ing the  platform  with  parallel  cross-beams  at 
the  top;  and  it  was  set  in  motion  and  stopped 
by  means  of  a  shipper  rod,  which  was  oppo- 
site one  side  thereof,  but  outside  the  elevator 
well.  The  plaintiff  was  told  by  another  boy, 
who  was  directed  by  his  employer  to  teach 
him,  to  pull  down  on  the  shipper  rod  to  stop 
the  elevator  in  its  descent,  without  further 
explanation.  While  descending  from  an  up- 
per floor,  and  while  passing  it,  he  put  his 
hand  out  above  the  crossed  rods  and  below 
the  cross-beam,  and  caught  the  shipper  rod  so 
as  to  stop.  He  held  on  to  the  shipper  rod 
until  his  hand  was  caught  and  mashed  be- 
tween the  cross-beam  and  the  floor.  The 
court  held  that  he  could  not  maintain  an 
action  for  his  injury. 

Where  Servant's  Duties  Do  Not  Require  His 
Presence  in  Place  Where  Injury  Received.  —  The 
plaintiff,  a  boy  twenty  years  of  age,  went  on  a 


personal  errand  to  a  part  of  a  sawmill,  in 
which  he  was  engaged  as  employee,  where  his 
duties  did  not  require  him  to  be.  While  on 
such  portion  of  the  premises  he  attempted  to- 
step  over  a  revolving  shaft  the  top  of  which 
was  o^er  two  feet  from  the  floor,  when  the 
apron  which  he  wore  was  caught  in  the  head 
of  a  spline  key  which  held  a  pulley  on  the 
shaft,  and  he  was  drawn  upon  the  shaft  and 
injured.  In  an  action  by  him  against  his 
master  to  recover  damages  for  the  injuries 
sustained,  the  court  held  that  since  the  in- 
juries occurred  under  conditions  not  created 
by  the  master,  who  had  no  reason  to  antici- 
pate the  presence  of  the  plaintiff  near  the 
shaft,  or  his  conduct  in  lifting  his  apron  to 
avoid  the  shaft  but  not  the  spline  key,  an 
action  by  him  could  not  be  maintained. 
Andersen  v.  Berlin  Mills  Co.,  88  Fed.  Rep. 
944. 

2.  Duty  to  Maintain  Safe  Machinery.  —  Burns 
v.  Sennett,  99  Cal.  363;  McGonigle  v.  Kane, 
20  Colo.  292;  Fairbank  Canning  Co.  v.  Innes, 
24  111.  App.  35;  Lavigne  v.  Lewiston  Mills 
Co.,  (Me.  1887)  10  Atl.  Rep.  62;  Oberfelder  v. 
Doran,  26  Neb.  118,  18  Am.  St.  Rep.  771; 
Kern  v  De  Castro,  etc..  Sugar  Refining  Co., 
125  N.  Y.  50;  Boess  v.  Clausen,  etc.,  Brewing 
Co.,  12  N.  Y.  App.  Div.  366;  Corcoran  v.  Hol- 
brook,  59  N.  Y.  517,  17  Am.  Rep.  369;  McKin- 
nie  v.  Kilgallon,  (Pa.  18S7)  n  Atl.  Rep.  614; 
Strawbridge  v.  Bradford,  128  Pa.  St.  200,  15 
Am.  St.  Rep.  670;  Oriental  v.  Barclay,  (Tex. 
Civ.  App.  1897)41  S.  W.  Rep.  117;  Thompson 
v.  Johnston,  86  Wis.  576. 

Statutory  Regulations.  —  And  as  to  the  statu- 
tory duty  of  an  employer  to  use  precautions  to 
avoid  injury  to  his  employees,  see  infra,  this 
title,  Statutes  Regulating  Construction,  under 
which  section  injuries  to  employees  and  pas- 
sengers are  both  treated. 

What  Safety  Appliances  to  Prevent  Fall  Held 
Sufficient.  —  Where  a  master  equips  a  freight 
elevator  used  in  his  business  with  safety  ap- 
pliances which  prevent  a  sudden  fall  in  case 
of  the  breaking  of  the  cable,  where  such  appli- 
ances are  in  common  use,  he  fulfils  his  duty 
to  his  employees,  though  other  appliances 
may  exist  which  prevent  a  sudden  fall  in  case 
of  the  breaking  of  the  hoisting  machinery  as 
well  as  of  the  cables.  Boess  v.  Clausen,  etc., 
Brewing  Co.,  12  N.  Y.  App.  Div.  366. 

What  Are  Sufficient  Specifications  of  Defects.  — 
In  an  action  by  a  chambermaid  for  jnjuries 
received  by  her  in  riding  on  a  freight  elevator 
in  a  hotel,  as  was  her  duty,  a  complaint  which 
alleged  that  the  elevator  was  negligently  and 
improperly  constructed,  without  any  of  the 
modern  appliances;  without  stops,  brakes, 
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make  use  of  the  latest  inventions  for  that  purpose  is  not  per  se  conclusive  of 
his  negligence,  and  in  some  cases  may  not  be  evidence  of  negligence  at  all.1 
But  such  failure  frequently  becomes  an  important  fact  in  the  determination  of 
the  issue.8 


rests,  safeties,  or  grabs  to  catch  the  elevator 
■  mi:'  up  or  down;  without  sufficient  cables  to 
lift  or  lower  it;  without  attaching  the  cables 
to  the  drum  cylinder;  without  properly  fasten- 
ing the  cables  to  the  drum  rod,  or  drum  around 
which  the  cable  winds;  without  a  sufficient 
automatic  governor  to  control  the  moving 
power;  and  further,  generally,  that  the  eleva- 
tor was  in  an  unsafe  and  unsubstantial  condi- 
tion, sufficiently  specified  its  defects.  Oriental 
v.  Barclay,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  117. 

Where  Evidence  Justified  Verdict  that  Master 
Guilty  of  Negligence  in  Using  Defective  Machin- 
ery.—  In  Thompson  v.  Johnston,  86  Wis.  576, 
the  evidence  showed,  among  other  things,  that 
the  cable  by  which  the  defendant's  elevator 
was  operated  and  the  drum  on  which  such 
cable  was  wound  were  very  near  the  edge  of 
the  elevator  platform  when  it  passed  up  and 
down  in  the  shaft,  and  were,  in  violation  of  a 
statute  (Laws  Wis.,  1S87,  c.  594),  left  un- 
guarded; that  the  check  lines  were  so  near 
the  cable  that  the  operator  was  liable  by  mis- 
take or  through  inadvertence  to  clutch  the 
cable  instead  of  the  line,  and  that  if  he  did  so 
at  a  time  when  the  elevator  was  near  the 
drum  his  hand  was  liable  to  be  crushed;  and 
that  the  plaintiff's  intestate,  a  boy  of  sixteen 
years,  had  been  engaged  in  operating  the  ele- 
vator only  four  days  when  he  was  found  dead, 
jammed  between  the  platform  and  the  ceiling 
at  the  side  of  the  hatchway,  with  two  fingers 
torn  off  his  hand.  The  court  held  this  evi- 
dence sufficient  to  sustain  a  special  jury  find- 
ing that  the  elevator  was  not  a  safe  appliance 
as  respected  its  operators;  that  that  fact  was 
the  cause  of  the  operator's  death;  that  he  was 
of  insufficient  age  and  experience  to  compre- 
hend the  danger,  and  hence  was  not  guilty  of 
contributory  negligence;  that  the  accident 
was  due  to  his  having  grabbed  the  cable  in- 
stead of  the  check  lines,  and  that  his  hand  was 
thereby  drawn  into  the  drum;  and  that  the 
defendant  was  guilty  of  negligence  in  having 
the  elevator  operated  in  its  dangerous  condi- 
tion. 

Unfit  Elevator  Used  for  Carriage  of  Servants  in 
Hotel. — -Servants  in  a  hotel  were  required  to 
use  the  freight  elevator  as  a  means  of  transit 
from  the  various  floors.  The  plaintiff,  who 
was  one  of  the  servants,  while  riding  in  the 
elevator  had  her  foot  crushed  between  the 
elevator  and  the  wall.  The  evidence  at 
the  trial  was  conflicting  as  to  the  fitness 
of  the  elevator.  The  court  held  that  since, 
in  one  view  of  the  evidence,  the  elevator  was 
unfitted  for  the  safe  transportation  of  human 
beings,  a  judgment  for  the  plaintiff  was  war- 
ranted and  would  not  be  disturbed.  McKinnie 
v.  Kilgallon,  (Pa.  1887)  11  Atl.  Rep.  614. 

1.  Omission  to  Supply  Freight  Elevator  with 
Safety  Catches  Not  Negligence.  —  The  failure  of 
a  master  to  supply  with  safety  catches  a 
freight  elevator  which  is  not  intended  for  the 
carriage  of  passengers,  and  from  which  he  ex- 
cludes his  servants,  is  not  negligence  on  his 
part.    Kern  v.  De  Castro,  etc.,  Sugar  Refining 


Co.,  125  N.  Y.  50;  Sievers  v.  Peters  Box,  etc., 
Co.,  (Ind.  1898)  50  N.  E.  Rep.  877. 

Test  of  Master's  Negligence  in  This  Regard.  — 
The  duty  owing  by  the  operator  of  an  elevator 
to  his  servants  is  not  that  he  should  furnish 
the  best  known  appliances,  but  such  only  as 
are  reasonably  safe.  The  test  of  his  negli- 
gence in  having  failed  to  comply  with  his  duty 
in  this  regard  is  not  whether  he  has  omitted 
to  do  something  which  he  could  have  done,  or 
whether  better  machinery  might  have  been 
obtained,  but  whether  his  selection  was  reason- 
ably prudent  and  careful,  and  whether  the 
machinery  provided  was  in  fact  adequate  and 
proper  for  the  use  to  which  it  was  to  be  ap- 
plied. Kern  v.  De  Castro,  etc.,  Sugar  Refining 
Co.,  125  N.  Y.  50. 

Where  Defendant  Not  Guilty  of  Negligence.  — 
In  the  case  of  Stack  v.  Patterson,  6  Phila. 
(Pa.)  225,  24  Leg.  Int.  (Pa.)  124,  William  Stack 
was  killed  by  the  falling  of  an  elevator  or 
hoisting  machine  operated  by  steam  and  used 
for  the  purpose  of  raising  and  storing  goods  in 
the  defendant's  warehouse.  Stack  was  en- 
gaged in  hoisting  whiskey  from  the  sixth  to 
the  seventh  floor  of  the  warehouse,  when  the 
chain  by  which  the  machine  was  suspended 
gave  way,  and  the  machine  fell  through  the 
hatchway  to  the  cellar,  killing  him.  The  fail- 
ure to  procure  a  jam  nut,  a  safety  contrivance 
which  was  not  shown  to  have  been  in  use  at 
all  at  the  time  when  the  machine  was  made, 
and  at  the  time  of  the  accident  not  in  general 
use,  was  the  sole  evidence  by  which  defend- 
ant's negligence  was  sought  to  be  established. 
The  defendant  proved  that  his  machine  had 
been  made  by  certain  manufacturers  who 
were  admitted  by  the  plaintiff  to  rank  as  high 
as  any  manufacturers  in  the  country;  that  the 
defendant  had  left  everything  to  the  judg- 
ment and  skill  of  the  makers;  and  it  was  in 
evidence  that  the  materials  were  of  the  best 
kind  and  the  workmanship  of  the  most  ap- 
proved description.  A  competent  engineer 
had  special  charge  of  the  machine,  and  he  tes- 
tified that  it  was  his  duty  and  practice  to  ex- 
amine it  carefully  twice  a  day,  and  that,  in 
fact,  he  had  examined  it  in  the  morning  and 
again  at  noon  of  the  very  day  of  the  disaster, 
and  it  appeared  to  be  in  good  order.  Under 
these  facts  the  court  made  absolute  the  rule  of 
the  trial  court  setting  aside  a  verdict  for  the 
plaintiff. 

Where  the  plaintiff,  an  employee  of  the  de- 
fendant, was  injured  by  riding  on  a  freight 
elevator  in  a  building  just  leased  by  the  de- 
fendant, and  the  negligence  charged  was  the 
failure  of  defendant  to  supply  the  elevator 
with  safety  clutches,  which  would  catch  the 
elevator  in,  case  of  accident,  the  court  held 
that  the  premises  had  not  been  subject  to  the 
inspection  of  the  defendant  for  a  long  enough 
time  to  subject  him  to  the  charge  of  negli- 
gence for  not  having  ascertained  the  absence 
of  the  safety  clutches  and  supplied  them.  Hart 
v.  Naumburg,  123  N.  Y.  641. 

2.  A  Question  of  Fact.  —  In  Fairbanks  Can- 
ning Co.  v.  Innes,  24  111.  App.  33,  for  in- 
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b.  Conditions  of  Master's  Liability  for  Injury  Resulting  from 
Use  of  Worn  and  Defective  Machinery.  —  The  essential  facts  which 
must  be  established  to  entitle  an  employee  to  recover  damages  from  his 
employer  for  a  personal  injury  sustained  by  him  by  the  use  of  defective 
machinery  in  his  elevator  are  that  his  employer  either  knew  or  ought  to  have 
known  of  the  defect,  and  that  the  employee  did  not  discover  and  that  it  was 
not  his  duty  to  discover  the  defect.1 


stance,  it  was  held  that  whether  an  elevator 
constructed  without  a  brake  that  may  be  used 
by  the  operator  in  case  of  accident  is  negli- 
gence is  a  question  of  fact  for  the  determina- 
tion of  the  jury. 

1.  Conditions  of  Master's  Liability  for  Injury 
Resulting  from  Use  of  Worn  and  Defective  Ma- 
chinery.—  Malone  v.  Hawley,  46  Cal.  409; 
Goggin  v.  Osborne,  115  Cal.  437;  McGonigle 
■v.  Kane,  20  Colo.  292;  Falkenau  v.  Abraham- 
son,  66  111.  App.  352;  Fairbanks  Canning  Co. 
v.  Innes,  24  111.  App.  33;  Lavigne  v.  Lewiston 
Mills  Co.,  (Me.  1887)  10  Atl.  Rep.  62;  Lorentz 
v.  Robinson,  61  Md.  74;  Hackett  v.  Middlesex 
Mfg.  Co.,  101  Mass.  101;  Weiden  v.  Brush 
Electric  Light  Co.,  73  Mich.  268;  Oberfelder  v. 
Doran,  26  Neb.  118,  18  Am.  St.  Rep.  771; 
Moran  v.  Racine  Wagon  Co.,  74  Hun  (N.  Y.) 
454;  Dervin  v.  Herman,  55  N.  Y.  Super.  Ct. 
274;  Bier  v.  Standard  Mfg.  Co.,  130  Pa.  St. 
446.  And  see  the  cases  in  the  notes  to  the 
preceding  subdivision  of  this  section.  In  each 
■case  where  the  injury  resulted  from  the  use  of 
worn  or  defective  appliances,  it  will  be  seen 
that  the  nature  of  the  servant's  employment 
was  such  that  the  duty  of  discovering  the  de- 
fect did  not  devolve  upon  him. 

Injury  Resulting  from  Defective  Method  of 
Attaching  Hoisting  Rope.  —  In  an  action  by  an 
employee  against  his  employer  for  an  injury 
received  by  him  by  the  falling  of  the  hoisting 
apparatus,  while  engaged  in  attaching  the 
hoisting  rope  to  an  elevator,  the  court  held 
that  the  defendant's  liability  depended  upon 
three  facts:  first,  that  the  method  of  attach- 
ing the  hoisting  rope  was  defective  and  un- 
safe, and  that  the  injury  resulted  from  such 
defect;  second,  that  the  defendant  knew,  or 
should  have  known,  of  the  defect;  third,  that 
the  plaintiff  was  ignorant  of  such  defect,  and 
did  not  possess  means  of  knowledge  equal  to 
his  employer.    Malone  v.  Hawley,  46  Cal.  409. 

Existence  of  Defect  Not  Evidence  of  Master's 
Negligence  in  Permitting  It.  —  Where  a  servant 
is  injured  by  the  fall  of  an  elevator  and  brings 
an  action  against  his  master  to  recover  there- 
for, the  plaintiff  must  prove  not  only  that  the 
elevator  was  out  of  repair,  but  also  that  the 
defendant  negligently  suffered  it  to  be  so. 
Moran  v.  Racine  Wagon  Co.,  74  Hun  (N.  Y.) 
454- 

Master's  Duty  to  Know  of  Defect  Is  Knowledge 

Thereof. —  In  Bier  v.  Standard  Mfg.  Co.,  130 
Pa.  St.  446,  it  was  held  not  to  be  error  to  re- 
fuse to  charge  that  the  plaintiff  could  not  re- 
cover unless  the  defect  in  the  machinery  was 
known  to  the  defendant.  The  court  said  in 
part:  "  The  court  was  asked  to  say  that  un- 
less the  defect  in  the  machinery  was  known  to 
the  defendant  corporation,  the  plaintiff  could 
not  recover.  This  proposition  was  too  broad 
for  the  facts  of  the  case.  The  learned  judge 
very  properly  said:    '  It  is  sufficient  if  they 


should  have  known  it,  and  if  by  the  exer- 
cise of  reasonable  care  they  would  have 
known  it. '  " 

Evidence  Tending  to  Show  Notice  to  Employer 
of  Defective  Machinery.  —  An  employee  whose 
duty  it  was  to  run  an  elevator  in  the  defend- 
ants' place  of  business  received  an  injury 
through  the  falling  of  the  elevator,  to  recover 
damages  for  which  he  brought  suit  against  his 
employer.  The  elevator  was  new,  and  had 
been  furnished  on  an  order  from  the  defend- 
ants to  competent  manufacturers  for  a  first- 
class  machine;  and  on  the  trial  the  defendants 
introduced  evidence  showing  that  it  was  such 
and  in  all  respects  fitted  for  the  work  for 
which  it  was  made,  and  that  they  had  been  so 
informed  by  the  manufacturers  after  an  exami- 
nation made  by  them  at  the  defendant's  re- 
quest. The  plaintiff's  evidence,  however, 
showed  that  the  defendants'  engineer,  who 
had  entire  charge  of  the  machinery,  had  stated 
before  the  happening  of  the  accident  that  the 
chain  was  not  strong  enough  for  the  support 
of  the  elevator,  and  up  to  the  time  of  the  acci- 
dent no  flaw  had  been  discovered  in  the  link 
of  the  chain  which  broke.  The  court  held 
that  the  trial  court  had  erred  in  directing 
judgment  for  the  defendants;  that  though  it 
was  not  negligence  for  the  defendants  to  rely 
upon  the  supposition  that  the  elevator  was 
properly  constructed,  yet  the  evidence  was 
such  as  to  raise  questions  as  to  the  sufficient 
strength  of  the  chain,  as  to  the  defendants' 
notice  through  the  knowledge  of  their  engi- 
neer, and  as  to  their  negligence  in  using  the 
chain  after  such  notice  by  the  engineer.  De- 
laney  v.  Hilton,  50  N.  Y.  Super.  Ct.  341. 

Notice  to  Employer's  Foreman  Is  Notice  to  Em- 
ployer.—  Where  an  employee  assisted  in  the 
construction  of  a  building  in  which  was  used 
an  elevator  propelled  by  steam,  on  which  he 
and  other  of  the  defendant's  employees  were 
hoisted  and  lowered,  and  was  injured  by  the 
breaking  of  the  cables  supporting  the  elevator, 
and  where  it  was  shown  that  the  employer's 
foreman,  who  had  charge  of  the  work,  was 
advised  of  the  weakness  of  the  cable,  such 
advice  was  notice  to  the  employer,  and  he  was 
held  liable  in  an  action  by  the  employee  for 
the  injuries  sustained  by  him.  Falkenau  v. 
Abrahamson,  66  111.  App.  352. 

Court  Need  Not  Charge  as  to  Liability  of  Defend- 
ant for  Matter  as  to  Which  Negligence  Is  Not 
Claimed. —  Where  the  plaintiff,  an  employee  of 
the  defendant,  whose  duty  it  was  to  go  up  in 
the  elevator  and  trim  the  electric  lights  on  the 
towers,  was  injured  while  in  the  performance 
of  such  duty  by  the  breaking  of  a  cable  and 
the  falling  of  the  elevator  on  which  he  was 
riding,  the  court  did  not  err  in  refusing  the 
defendant's  request  to  charge  the  jury  as  to  its 
liability  in  case  the  elevator  was  properly  con- 
structed, because  there  was  no  claim  of  im- 
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c.  Evidence  of  Master's  Negligence  in  This  Regard.  —  The  ques- 
tion of  the  employer's  negligence  in  having  failed  to  discover  and  repair  a  defect, 
being  one  of  fact,  is  to  be  established  by  evidence  and  the  legitimate  inferences- 
to  be  drawn  from  the  evidence.  Thus,  the  sudden  breaking  of  a  piece  of 
machinery,  by  which  an  employee  is  injured,  would  not  generally  justify  the 
conclusion  of  the  employer's  negligence  without  further  evidence.1    There  are 


proper  construction,  but  only  that  the  cable 
had  become  rotten,  of  which  the  defendant 
had  knowledge.  Weiden  v.  Brush  Electric 
Light  Co.,  73  Mich.  268. 

Whether  Master  Knew  of  and  Took  Proper  Pre- 
cautions to  Repair  Defect  Question  for  Jury.  — 
Even  though  the  employer  may  have  recently 
had  the  elevator  repaired  by  an  expert,  where 
there  was  evidence  that  it  was  of  a  poor  class, 
having  defects  known  to  the  master,  contrib- 
uting to  the  accident,  and  which  defects  were 
not  repaired  by  the  expert,  the  question 
whether  the  master  had  used  reasonable  care 
to  make  it  safe  was  a  question  of  fact  for  the 
jury.    Goggin  v.  Osborne,  115  Cal.  437. 

Where  Master  Not  Guilty  of  Negligence  in  Not 
Knowing  of  Defect.  —  In  Ross  v.  Cross,  17  Ont. 
App.  29,  the  defendant  was  the  proprietor  of  a 
tannery  in  which  a  hoist  had  been  built,  and 
was,  in  common  with  the  plaintiff,  who  was 
his  servant,  aiding  the  contractor  in  putting 
the  elevator  in  place  and  in  testing  it.  Owing 
to  a  defect  in  the  mechanism,  of  which  both 
plaintiff  and  defendant  were  ignorant,  the  ele- 
vator fell,  injuring  the  plaintiff.  Safety 
catches  had  not  been  put  on  the  elevator,  of 
which  fact  both  parties  were  aware.  Though 
the  presence  of  these  would  have  stopped  the 
elevator  in  its  fall,  their  absence  had  nothing 
to  do  with  the  occurrence  of  the  accident.  In 
a  suit  by  the  employee,  the  court  held  that  the 
defendant  was  not  liable. 

Knowledge  of  Agent  Engaged  in  Repairing  Ele- 
vator Knowledge  of  Master.  —  In  an  action  by 
an  employee  against  his  master  to  recover  for 
injuries  received  by  him  owing  to  the  defective 
condition  of  an  elevator,  it  appeared  that  when 
employed  he  was  referred  to  a  coemployee  for 
instructions  as  to  his  duties,  among  which  was 
closing  the  store  at  night;  that  the  coemployee 
told  him  to  fasten  certain  doors  by  using  the 
elevator;  that  on  the  day  of  the  accident,  in 
pursuance  of  his  custom  and  of  the  instruc- 
tions previously  received,  he  got  on  the  ele- 
vator for  that  purpose  and  started  it,  but  being 
unable  to  stop  it,  it  crushed  him  between  the 
door  and  the  platform  of  the  elevator.  It  fur- 
ther appeared  that  at  this  time,  unknown  to 
the  plaintiff,  the  elevator  was  undergoing  re- 
pairs; that  the  persons  engaged  in  making  the 
repairs  had  detached  the  connecting  rod,  so 
that  the  elevator  might  be  started,  but  could 
not  be  stopped.  The  court  held  that  the  evi- 
dence was  sufficient  to  support  the  findings 
that  the  plaintiff  was  authorized  to  use  the 
elevator  as  he  did,  and  that  the  accident  was 
caused  by  the  unsafe  condition  of  the  elevator, 
which,  being  known  to  the  person  engaged  in 
repairing  it,  was  known  to  the  master.  As  to 
the  inability  of  the  master  to  relieve  himself 
from  responsibility  by  the  delegation  to  a  serv- 
ant of  the  duty  which  the  law  imposed  on 
him,  the  court  said:  "  The  master  cannot  ex- 
empt himself  from  liability  for  the  omission  of 
this  duty  by  delegating  its  performance  to  an- 


other, or,  having  required  work  to  be  done,  by 
omitting  precautions  and  inquiries  as  to  the 
time  and  manner  of  its  performance;  and  the 
negligence  of  the  master,  co-operating  with 
that  of  a  servant,  in  producing  injury  to  a  co- 
servant,  renders  the  master  liable.  *  *  * 
The  unsafe  condition  of  this  elevator  was 
caused  by  the  act  of  the  person  employed  to 
repair  it,  and  who  left  it  in  such  an  unsafe 
condition  that  when  once  started  it  could  not 
be  stopped.  For  the  act  of  that  person  the 
master  was  responsible."  Dervin  v.  Herman, 
55  N.  Y.  Super.  Ct.  274. 

Where  Master  Present  Giving  Directions.  —  The 
defendant  owned  and  operated  a  building  for 
the  manufacture  of  fertilizers,  in  which  was  a 
steam  elevator  running  from  the  first  to  the 
third  floors,  by  means  of  which  materials  used 
in  the  business  were  hoisted  or  lowered.  The 
elevator  was  of  peculiar  construction,  having 
an  arrangement  so  adj  usted  that  with  a  certain 
weight  on  the  platform  it  would  stop  at  the 
third  floor,  and  with  a  greater  weight  at  a  floor 
below,  and  with  still  another  weight  at  a  point 
above  the  third  floor.  It  could  also  be  stopped 
by  pulling  the  check  chain.  The  plaintiff,  an 
employee  of  the  defendant,  had  at  one  time 
worked  the  elevator,  but  at  the  time  of  the 
accident  he  was  working  as  a  hand  in  the 
factory.  The  defendant,  in  riding  on  and  oper- 
ating the  elevator,  himself  lost  control  of  it  and 
was  being  carried  up  toward  the  roof  of  the 
factory.  The  elevator  was  not  under  control 
because  its  machinery  was  out  of  order,  and 
while  the  defendant  was  thus  upon  it  he  called 
to  and  directed  the  plaintiff  to  come  and  stop- 
the  elevator;  the  plaintiff,  not  knowing  that 
the  elevator  was  out  of  order,  obeyed  the 
directions,  and  stepped  into  the  elevator  as  the 
defendant  stepped  out  on  the  same  floor.  The 
plaintiff  then  discovered  that  the  elevator  was 
uncontrollable,  and  it  ascended  rapidly  and 
struck  with  such  violence  upon  the  machinery 
at  the  top  that  it  was  precipitated  to  the 
ground,  carrying  the  plaintiff  with  it,  and 
causing  injuries  to  him.  In  an  action  by  him 
against  the  defendant,  the  court  held  that,  the 
master  being  personally  present  giving  orders, 
the  accident  was  directly  the  result  of  his  neg- 
ligence, and  he  was  answerable  in  damages  to 
the  same  extent  as  if  the  relation  of  master 
and  servant  did  not  exist.  Lorentz  v.  Robin- 
son, 61  Md.  64. 

1.  Breaking  of  Appliance  Not  Generally  Evidence 
of  Negligence.  —  Black  v.  Ontario  Wheel  Co., 
ig  Ont.  Rep.  578;  Robinson  v.  Wright,  94 
Mich.  283;-  Davidson  v.  Davidson,  46  Minn. 
117;  Lawson  v.  Merrall,  69  Hun  (N.  Y.)  27S. 

The  conclusion  of  negligence  will  not  be  in- 
dulged from  the  unexplained  failure  of  a 
safety  catch  to  work,  by  whkh  an  employee 
was  injured,  when  the  evidence  showed  that 
the  elevator  was  constructed  by  manufacturers 
of  large  experience  and  high  reputation.  Kaye 
v.  Rob  Roy  Hosiery  Co.,  51  Hun  (N.  Y.)  519. 
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cases,  however,  under  the  circumstances  of  which  the  conclusion  of  negligence 
has  been  held  to  be  justifiable.  The  breaking  of  the  particular  piece  of 
machinery,  or  the  giving  way  of  the  particular  support,  may  be  of  such 
character  as  to  afford  of  itself  evidence  from  which  the  conclusion  of  negligence 
may  be  drawn,  in  the  absence  of  any  rebuttal  testimony.1 

4.  Fellow  Servants  —  a.  General  Considerations.  —  Though  there  is  no 
inconsiderable  conflict  of  authority  in  judging  who  are  and  who  are  not  fellow 
servants,  in  those  of  the  United  States  where  statutes  have  not  materially 
altered  the  general  common-law  doctrine  that  the  common  master  is  exempt 
from  liability  for  personal  injuries  sustained  by  his  servant  through  the  negli- 
gence of  a  fellow  servant,2  yet  the  treatment  of  such  conflict  is  not  involved 
here,  because  the  few  cases  which  have  arisen  necessitated  only  the  application 
*of  the  fundamental  principles,  as  to  which  there  is  no  conflict,  and  not  those 
as  to  which  there  is  conflict.3 

b.  Injury  to  Servant  Resulting  from  Negligence  of  Fellow 
Servant.  —  A  master  is  not  liable  to  a  servant  for  an  injury  sustained  by  him 
through  the  negligent  operation  of  the  elevator  or  the  negligently  leaving  it  in  a 
dangerous  condition,  by  a  fellow  servant.4 

c.  Who  Are  Fellow  Servants.  — An  employee  riding  on  an  elevator 
and  the  conductor  thereof,5  and  the  conductor  of  the  elevator  and  the  engineer 
thereof,  are  fellow  servants.6 


1.  Where  Evidence  of  Negligence.  —  Where  the 
timbers  or  other  means  of  support  give  way 
and  precipitate  the  cage  to  the  bottom  of  the 
shaft,  thereby  killing  the  employee,  it  is  prima 
facie  sufficient  to  warrant  a  verdict  of  negli- 
gence in  construction.  Fairbank  Canning  Co. 
v.  Innes.  24  111.  App.  33. 

In  the  case  of  Gerlach  v.  Edelmeyer,  47  N. 
Y.  Super.  Ct.  297,  affirmed  88  N.  Y.  645,  the 
presumption  of  negligence  indulged  was  in  the 
operation  rather  than  in  the  construction. 
The  two  are  analogous.  The  court  said,  in 
part:  '  'The  learned  judge  charged  that,  prima 
facie,  the  accident  happened  through  Dittmer's 
negligence,  and  that  the  burden  of  proof  was 
on  the  defendants  to  show  that  Dittmer  was 
not  negligent.  This,  I  think,  is  a  correct  state- 
ment of  the  law  in  this  case.  The  elevator 
was  under  the  management  of  the  defendants' 
servant,  and  in  the  ordinary  course  of  events 
the  accident  would  not  have  happened,  if  their 
servant  had  been  careful.  The  happening  of 
the  accident,  therefore,  affords  evidence,  in 
the  absence  of  explanation,  that  the  accident 
happened  from  want  of  care." 

2.  See  the  title  Fellow  Servants. 

3.  See  the  succeeding  subdivisions  of  this 
subsection. 

4.  Master  Not  Liable  for  Injury  of  Servant  Re- 
sulting from  Negligence  of  Fellow  Servant.  — 

Wolcott  v.  Studebaker,  34  Fed.  Rep.  8;  Kelley 
v.  Boston  Lead  Co.,  128  Mass.  456;  Stringham 
v.  Stewart,  27  Hun  (N.  Y.)  562;  Kern  v.  De- 
Castro,  etc.,  Sugar  Refining  Co.,  125  N.  Y. 
50. 

5.  Servant  Operating  Elevator  and  Employee 
Riding  Thereon  Fellow  Servants.  —  In  Wolcott  v. 
Studebaker,  34  Fed.  Rep.  8,  the  plaintiff  was  a 
servant  of  a  manufacturing  company,  as  were 
a  boy  who  operated  the  elevator  in  the  build- 
ing and  an  engineer  whose  duty  it  was  to  fur- 
nish the  motive  power  for  it.  The  latter  was 
accustomed  to  send  the  elevator  on  a  trial  trip 
every  morning,  with  nobody  on  board.  On 
one  occasion  the  plaintiff,  in  going  to  his  work, 


957 


boarded  the  elevator  when  the  engineer  was 
taking  it  on  its  trial  trip,  and  before  the  ele- 
vator boy  had  arrived.  In  a  suit  against  the 
common  master  for  injuries  sustained  by  the 
plaintiff  on  such  ride,  the  court  found  that 
the  injuries  were  caused  either  by  the  negli- 
gence of  the  absent  elevator  boy  or  by  that  of 
the  engineer;  that  both  of  these  were  fellow 
servants  of  the  plaintiff,  for  the  negligence  of 
neither  of  whom,  resulting  in  injury  to  the 
plaintiff,  was  the  master  liable. 

6.  Employee  Whose  Duty  Required  Him  to  Be  on 
Elevator  and  Engineer  Fellow  Servants.  —  The 
defendant,  a  farmer,  constructed  and  used  an 
elevator  which  raised  a  car  with  grain  by 
means  of  a  steam  engine.  The  engineer 
operating  the  elevator  could,  by  means  of 
marks  placed  upon  the  belt,  tell  when  it  had 
reached  the  floor  at  which  he  desired  to  stop 
it.  A  car,  loaded  with  grain,  was  run  frcm 
the  elevator  upon  a  tramway  with  which  each 
story  of  the  building  was  provided.  Upon 
one  occasion,  when  the  elevator  was  bound  for 
the  upper  floor,  it  stopped  before  reaching  it; 
the  engineer  then  started  it  again  ard  carried 
it  five  or  six  inches  too  high,  so  that  the  top  of 
it  came  in  contact  with  the  pulley  block, 
whereby  the  rope  was  broken,  precipitating 
the  elevator  to  the  bottom  of  the  shaft  and  in- 
juring the  plaintiff,  who  was  in  charge  of  the 
car  of  grain.  In  an  action  by  him  against  his 
employer  to  recover  for  the  injuries  inflicted, 
the  court  held  that  the  accident  was  caused 
through  the  negligence  of  the  engineer,  who 
was  a  fellow  servant  of  the  plaintiff.  String- 
ham  v.  Stewart,  27  Hun  (N.  Y.)  562. 

Servant  of  Tenant  of  Building  Operating  Ele- 
vator, and  Servant  of  Owner  of  Building  in  Charge 
of  Engine  Room,  Not  Fellow  Servants. —  Where 
under  a  contract  the  owner  of  a  building  pro- 
vided the  engineer  and  furnished  the  motive 
power  for  an  elevator,  and  the  operator  of  it 
was  the  servant  of  the  tenant,  the  two  em- 
ployees were  not  fellow  servants,  and  the  lat- 
ter may  recover  damages  for  injuries  received 
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Agent  Intrusted  with  Maintaining  Safe  Machinery  Not  Fe'low  Servant  of  Other  Employees.  — 

It  is  well  settled  that  if  the  injury  results  from  the  negligent  use  of  defec- 
tive machinery,  the  master  cannot  escape  liability  for  injury  to  one  of  his 
employees,  occasioned  thereby,  on  the  ground  that  the  selection,  approval,  or 
maintenance  of  the  same  has  been  intrusted  by  him  to  another  servant.1 

5.  Contributory  Negligence  of  Servant  —  a.  In  General.  —  When  the  master 
has  been  guilty  of  negligence  in  one  of  the  particulars  hereinbefore  mentioned, 
viz.,  either  through  the  negligence  of  a  fellow  servant  for  whose  employment 
or  retention  the  master  was  guilty  of  negligence,  or  by  obvious  defects  in  the 
machinery  or  appliances,  the  negligence  of  the  employee,  concurring  with  that 
of  the  master  in  occasioning  the  injury,  relieves  the  latter  from  liability.2 

Proximate  Cause  of  Injury  —  Use  of  Defective  Machinery.  —  Although  the  so-called 
doctrine  of  "comparative  negligence"  now  exists  in  none  of  the  states,  unless 
it  may  be  said  to  exist  in  Georgia  by  statute,  some  latitude  is  allowed  the  jury 
in  determining  whether  the  negligence  of  the  master  in  using  worn  and  defec- 
tive machinery  and  appliances,  or  the  alleged  contributory  negligence  of  the 
employee,  was  the  proximate  cause  of  the  injury.3 


through  the  negligence  of  the  former.  Stewart 
v.  Harvard  College,  12  Allen  (Mass.)  58. 

1.  Agent  Intrusted  with  Maintaining  Safe  Ma- 
chinery Not  Fellow  Servant  of  Other  Employees.  — 

Where  an  employee  in  a  cotton  mill  was  in- 
jured by  the  fall  of  an  elevator  which  was  out 
of  repair,  and  its  condition  was  due  to  the  neg- 
ligence of  an  agent  intrusted  with  its  main- 
tenance, it  was  held  that  the  employee  could 
recover.  The  court  said:  "  It  was  the  duty 
of  the  defendants  toward  their  employees  to 
keep  the  elevator  in  a  safe  condition  and  to  re- 
pair any  injury  to  it  which  would  endanger 
the  lives  or  limbs  of  their  employees, who  were 
lawfully  and  properly  and  in  the  perform- 
ance of  their  functions  in  the  habit  of  using  it. 
That  duty  they  delegated  to  their  general 
agent.  As  to  acts  which  a  master  or  principal 
is  bound  as  such  to  perform  toward  his 
employees,  if  he  delegates  the  performance  of 
them  to  an  agent  the  agent  occupies  the  place 
of  the  master,  and  the  latter  is  deemed  present 
and  liable  for  the  manner  in  which  they  are 
performed."  Corcoran  v.  Holbrook,  59  N.  Y. 
517,  17  Am.  Rep.  369. 

For  a  treatment  of  the  general  doctrine  that 
where  a  master  delegates  to  an  agent  the  per- 
formance of  duties  he  owes  to  his  employees, 
the  former  is  liable  for  the  manner  in  which 
they  are  performed,  see  the  titles  Fellow 
Servants;  Master  and  Servant. 

2.  Contributory  Negligence  of  Servant.  —  Mc- 
Gonigle  v.  Kane,  20  Colo.  292;  Nelson  v.  San- 
ford  Mills,  89  Me.  219;  Taylor  v.  Carew  Mfg. 
Co.,  143  Mass.  470;  Rood  v.  Lawrence  Mfg. 
Co.,  155  Mass.  590;  Robinson  v.  Wright,  94 
Mich.  283;  Reichert  v.  Buffalo  Spring,  etc.. 
Co.,  15  N.  Y.  Misc.  Rep.  (Buffalo  Super.  Ct.) 
222;  Hoehmann  v.  Moss  "Engraving  Co.,  4 
Misc.  Rep.  (N.  Y.  C.  PI.)  160;  Dieboldt  v.  U. 
S.  Baking  Co.,  72  Hun  (N.  Y.)  403. 

Defective  Machinery  —  Contributory  Negli- 
gence of  Employee.  —  An  employee,  a  shipping 
clerk  of  the  defendant,  was  directed  to  go 
downstairs  and  help  to  move  some  boxes,  fie 
helped  to  put  them  on  the  elevator,  and  then, 
on  the  suggestion  of  the  operator,  got  on  board 
of  it  to  ride  up.  The  elevator  was  unsheathed, 
and  he  allowed  his  foot  to  project  over  the 
platform,  which  resulted  in  its  being  caught 


and  crushed.  The  court  held  that  he  was 
guilty  of  contributory  negligence  which  barred 
his  recovery.  Hoehmann  v.  Moss  Engraving 
Co.,  4  Misc.  Rep.  (N.  Y.  C.  PL)  160. 

Contributory  Negligence  of  Operative  in  Fail- 
ing to  Close  Door  to  Shaft.  —  The  doors  of 
the  shaft  of  an  elevator,  when  in  condition 
to  work  automatically,  remained  closed,  ex  - 
cept  when  the  elevator  was  opposite  to  a  door- 
An  operative  on  such  elevator  was  guilty 
of  contributory  negligence  at  a  time  when 
he  knew  that  the  door  on  the  fourth  floor 
was  out  of  order  and  failed  to  close  it,  and 
as  a  result  of  such  failure  was  injured  by 
articles  thrown  into  the  shaft  through  the  open 
door  by  another  employee  who  supposed  that 
the  elevator  was  at  that  door  when  in  fact  it 
was  below  it.  Reichert  v.  Buffalo  Spring,  etc., 
Co.,  15  N.  Y.  Misc.  Rep.  (Buffalo  Super.  Ct.) 
222. 

3.  Contributory  Negligence  —  Proximate  Cause 
of  Injury  —  Use  of  Defective  Machinery. —  Thus 
in  the  case  of  Hackett  v.  Middlesex  Mfg. 
Co.,  ior  Mass.  101,  the  plaintiff  was  an 
operative  in  the  defendants'  factory,  and  his 
duty  was  to  see  that  beams  were  conveyed  by 
elevator  from  the  basement  to  some  floor 
above.  The  shaft  through  which  the  elevator 
passed  was  closed  on  three  sides,  and  on  the 
fourth  side  was  a  door  which  was  kept  closed 
except  when  goods  were  transferred  to  and 
from  the  elevator.  There  was  a  hall  in  the 
attic  where  the  person  having  charge  of  the  ele- 
vator was  stationed,  and  it  was  customary 
when  the  elevator  was  wanted  for  the  person 
who  pulled  the  bell  rope  to  indicate,  by  pro- 
truding his  head  or  hand,  the  floor  at  which  it 
was  desired.  If  the  bell  rope  was  pulled,  the 
man  having  charge  would  lower  it  to  the  base- 
ment unless  he  had  notice  to  the  contrary. 
On  the  occasion  when  the  injury  was  re- 
ceived, the  plaintiff  was  on  the  floor  above  the 
basement  and  wanted  a  beam  raised  from  the 
basement  to  that  floor.  He  rang  the  bell, 
looked  up  and  saw  the  manager  of  the  ele- 
vator, and  then  looked  down  to  the  basement 
to  see  if  the  beam  was  ready.  His  looking 
down  could  have  been  of  no  service.  He 
looked  down  for  a  longer  time  than  he  thought 
it  would  take  the  elevator  to  descend,  and 
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b.  Standard  of  Care  Required  of  Infant  Servants.  —  Where  the 
servant  is  an  infant,  that  fact  must  be  considered  in  determining  whether  or 
not  he  has  been  guilty  of  contributory  negligence.  The  care  required  of  him 
is  such  as  an  ordinarily  prudent  child  who  had  received  the  same  amount  of 
instruction  from  the  master  and  had  had  an  equal  amount  of  experience  in  such 
employment  would  have  exercised.1 

IV.  Duty  of  Operator  of  Elevator  to  Bar  Shafts  —  1.  In  General.  —  The 
maintaining  of  open  and  unguarded  elevator  shafts  has  frequently  resulted  in 
personal  injuries  to  tenants,  guests,  visitors,  and  employees  of  the  operators. 
It  is  an  act  of  negligence  for  an  operator  to  maintain  these  unguarded  shafts 
at  a  place  where  such  accidents  are  likely  to  occur,  and  he  is  liable  to  any  per- 
son rightfully  on  his  premises,  and  to  whom  he  owes  a  duty,3  who  without 
contributory  negligence  3  is  injured  by  falling  into  one  of  them.4 


while  in  that  position,  with  his  head  project- 
ing, the  elevator  fell,  by  reason  of  the  breaking 
of  a  chain,  and  injured  him.  The  evidence 
tended  to  show  that  the  chain  was  originally 
9-16  inch  iron,  but  had  been  badly  worn;  that 
at  the  place  of  breaking  it  was  3-16  inch,  and 
that  a  link  next  to  the  broken  one  and  which 
did  not  break  was  worn  even  thinner.  In  dis- 
cussing the  question  of  contributory  negli- 
gence the  court  said:  "  The  injury  was  re- 
ceived by  the  plaintiff  while  in  the  course  of 
his  employment,  and  from  a  defect  in  the 
machinery  belonging  to  and  furnished  by  the 
defendants.  Whether  this  defect  was  the  re- 
sult of  the  defendants'  neglect  or  want  of  care 
in  omitting  to  ascertain  its  condition  was  one 
question  for  the  jury.  If  this  was  proved,  it 
is  still  objected  that  the  plaintiff's  exposing 
himself  to  the  danger  was  unnecessary  and 
voluntary.  In  a  strict  and  absolute  sense  per- 
haps this  is  true.  The  plaintiff  was  not  re- 
quired to  look  down  to  see  whether  the  beam 
was  ready,  or  to  put  his  head  under  the  de- 
scending elevator.  But  we  think  this  is  too 
rigid  a  rule  to  be  applicable  to  the  common 
affairs  of  life.  It  can  hardly  be  expected  that 
workmen  will  not  move  a  little  while  they  are 
engaged  about  their  work;  and  if  they  are  ex- 
posed to  danger  from  defective  machinery  of 
which  they  are  unaware,  the  question  is, 
whether  they  were  in  a  position  such  as,  with- 
out carelessness,  they  might  be  reasonably  and 
naturally  expected  to  occupy,  and  not  improper 
for  a  person  so  employed.  This  is  a  question 
of  fact,  under  all  the  circumstances  of  the 
case,  and  not  of  law." 

Where  Contributory  Negligence  of  Employee  the 
Proximate  Cause. — -Where  an  employee  is 
familiar  with  a  freight  elevator,  its  construc- 
tion and  use,  and  knows  that  unless  the  brake 
is  properly  set  and  locked  a  weight  placed 
upon  the  car  will  cause  it  to  descend,  and  that 
the  brake  must  be  set  according  to  the  weight 
of  the  material  placed  upon  it  for  carriage,  it 
is  his  duty  to  see  that  the  brake  is  properly  set 
and  locked;  and  where  his  failure  to  do  so 
caused  the  giving  way  of  a  piece  of  machinery, 
by  which  he  was  injured,  it  was  held  that  he 
was  properly  found  by  the  jury  guilty  of  con- 
tributory negligence.  Robinson  v.  Wright,  94 
Mich.  283. 

1.  Age  and  Capacity  of  Employee  to  Be  Consid- 
ered in  Determining  Question.  —  In  a  case  where 
the  employee  had  not  attained  the  age  when 
sufficient  capacity  to  be  sensible  of  danger  and 


to  avoid  it  is  to  be  presumed,  the  question 
whether  or  not  he  was  guilty  of  contributory 
negligence  is  a  question  of  fact  for  the  jury,  to- 
be  determined  by  a  consideration  of  his  age 
and  by  the  amount  of  caution  or  negligence 
actually  exercised  by  him.  Strawbridge  v. 
Bradford,  128  Pa.  St.  200,  15  Am.  St.  Rep. 
670. 

For  a  general  treatment  of  this  branch  of 
the  subject,  see  the  titles  Contributory  Neg- 
ligence, vol.  7,  p.  368;  Master  and  Servant. 

2.  For  the  extent  of  the  operator's  liability 
for  injuries  to  mere  licensees  and  trespassers, 
see  infra,  this  section.  In  Case  of  Trespassers 
and  Licensees. 

3.  See  infra,  this  section,  Contributory  Neg- 
ligence in  This  Regard. 

4.  Duty  of  Operator  to  Persons  Rightfully  on 
the  Premises  to  Guard  Shaft  —  United  States.  — 
The  Guillermo,  26  Fed.  Rep.  921. 

Alabama.  —  O'Brien  v.  Tatum,  84  Ala.  186. 
Colorado.  —  Colorado    Mortg.,    etc.,  Co.  v. 
Rees,  21  Colo.  435. 

Illinois. —  Fisher  v.  Cook,  23  111.  App.  621; 
Mauzy  v.  Kinzel,  19  111.  App.  571. 

Iotva. —  Snyder  v.  Witwer,  82  Iowa  652; 
Hopkinson  v.  Knapp,  92  Iowa  328. 

Maine.  —  Parker  v.  Portland  Pub.  Co.,  69 
Me.  173,  31  Am.  Rep.  262. 

Maryland.  —  People's  Bank  v.  Morgolofski, 
75  Md.  432,  32  Am.  St.  Rep.  403. 

Massachusetts.  —  Elliott  v.  Pray,  10  Allen 
(M  ass.)  37§»  ^7  Am.  Dec.  653!  Gordon  v.  Cum- 
mings,  152  Mass.  513.  23  Am.  St.  Rep.  846. 

Michigan.  —  Engel  v.  Smith,  82  Mich.  1,  21 
Am.  St.  Rep.  549. 

New  York.  —  Atkinson  v.  Abraham,  45  Hun 
(N.  Y.)  238;  Ferris  v.  Aldrich,  58  Hun  (N.  Y.) 
610,  12  N.  Y.  Supp.  482;  Malloy  v.  New  York 
Real  Estate  Assoc.,  13  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  496. 

Pennsylvania.  —  Clopp  V.  Mcar,  134  Pa.  St. 
203. 

Tennessee.  —  Rosenbaum  v.  Shoffner,  98 
Tenn.  624. 

Canada.  —  Stephens  v.  Chausse,  15  Can. 
Sup.  Ct.  Rep.  379. 

This  duty  has  in  some  states  been  declared 
by  legislative  enactment.  See  infra,  this  sec- 
tion, Under  Statutes. 

No  Defense  that  Trespasser  Left  Door  Open.  — 
Where  a  door  to  the  elevator  shaft  was  left 
open  by  a  trespasser,  the  elevator  being  at 
another  part  of  the  shaft,  such  fact  is  no 
defense  in  an  action  against   the  owner  of 
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2.  Proprietors  of  Hotels,  Office  Buildings,  and  Apartment  Houses.  —  Thus  where 

the  ow  ner  of  a  hotel,  lodging  house,  office  building,  or  apartment  house 
operates  therein  an  elevator  for  the  benefit  of  his  tenants,  he  owes  to  them, 
their  visitors,  and  others  rightfully  there  the  duty  of  keeping  that  part  of  the 
building  to  which  they  have  access  safe  for  travel.  His  failure  to  do  so  by 
maintaining  therein  an  open  elevator  shaft,  either  permanently  or  temporarily, 
by  reason  of  the  operator's  failure  to  close  the  door  to  the  shaft,  is  negligence 
for  which,  if  it  results  in  injury  to  such  person,  he  must  respond  in  damages.1 

3.  Proprietors  of  Stores,  Manufactories,  etc.  —  This  same  duty  is  owed  by  the 
occupant  of  premises  who  may  operate  an  elevator  thereon,  to  those  persons 
visiting  him  on  his  invitation,  express  or  implied.  Frequent  illustrations  of 
the  failure  of  such  occupant  to  comply  with  this  duty  are  found  in  the  case  of 
the  proprietors  of  stores,  manufactories,  or  other  buildings  which  there  is  an 


the  building  by  a  person  who  walked  into  the 
■shaft  and  was  injured,  where  the  lock  of  the 
door  was  defective.  Colorado  Mortg.,  etc., 
Co.  v.  Rees,  21  Colo.  435. 

That  Person  Stumbled  into  Shaft  No  Defense.  — 
And  the  fact  that  the  cause  of  a  customer's 
falling  into  the  elevator  shaft  was  that  he 
stumbled  does  not  relieve  the  proprietor  of  the 
store  who  maintained  it  from  his  liability  to 
answer  in  damages  for  his  negligence  in  not 
providing  the  shaft  with  a  sufficient  guard  rail. 
Rosenbaum  v.  Shoffner,  98  Tenn.  624. 

1.  Duty  of  Proprietors  of  Hotels,  Office  Build- 
ings, and  Apartment  Houses  to  Bar  Shafts  —  Colo- 
rado. —  Colorado  Mortg.,  etc.,  Co.  v.  Rees,  21 
Colo.  435. 

Illinois.  —  Fisher  v.  Cook,  23  111.  App.  621; 
Mauzy  v.  Kinzel,  19  111.  App.  571. 

Maryland.  —  Peoples'  Bank  v.  Morgolofski, 
75  Md.  432,  32  Am.  St.  Rep.  403. 

Massachusetts.  —  Elliott  v.  Pray,  10  Allen 
{Mass.)  378,  87  Am.  Dec.  653;  Gordon  v. 
Cummings,  152  Mass.  513,  23  Am.  St.  Rep. 
846. 

New  York.  —  Atkinson  v.  Abraham,  45  Hun 
(N.  Y.)  238;  Dawson  v.  Sloan,  49  N.  Y.  Super. 
Ct.  304,  affirmed  100  N.  Y.  620. 

Canada.  —  Stephens  v.  Chausse,  l£  Can. 
Sup.  Ct.  Rep.  379. 

Negligence  of  Hotel  Proprietor.  —  In  Mauzy  v. 
Kinzel,  19  111.  App.  571,  an  action  was  brought 
by  the  appellee  against  the  appellant,  to  re- 
cover damages  for  an  injury  sustained  by 
the  appellee  from  falling  down  an  elevator 
shaft  which  had  been  left  unguarded.  The 
premises  were  kept  by  the  appellant  as  a  lodg- 
ing house,  and  the  appellee,  his  guest,  while 
searching  for  a  water  closet  in  the  night-time, 
fell  down  this  shaft.  The  appellant  did  not 
have  the  control  of  the  elevator,  and  never 
used  it.  The  court  held  that  it  was  the  appel- 
lant's duty  to  have  maintained  a  barrier  to  the 
entrance  which  led  to  the  elevator. 

Extent  of  Injury  —  Amount  of  Damages.  —  A 
tenant  of  an  office  building  in  which  there  was 
an  elevator,  to  go  up  to  his  office,  went  to  the 
door  of  the  elevator,  and,  seeing  it  open,  en- 
tered, but  the  elevator  not  being  there  he  fell 
into  the  cellar.  In  an  action  by  him  against 
the  landlord  for  the  injuries  sustained,  it  was 
shown  that  the  man  in  charge  of  the  elevator 
had,  at  the  time  of  the  accident,  left  the  cage 
open  to  go  to  dinner;  that  the  plaintiff  had 
suffered  from  a  fracture  of  the  skull  and  had 
been  obliged  to  submit  for  many  months  to  an 
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expensive  medical  treatment,  and  had  become 
totally  incapacitated  for  the  practice  of  his  pro- 
fession, that  of  an  architect,  during  such  time. 
The  trial  court  awarded  the  plaintiff  five  thou- 
sand dollars,  and  on  appeal  to  the  Queen's 
Bench  the  amount  was  reduced  to  three  thou- 
sand dollars.  On  the  defendant's  appeal  from 
the  judgment  of  the  Queen's  Bench  to  the 
Supreme  Court  the  latter  held  that  the  defend- 
ant was  guilty  of  negligence,  and  a  judgment 
against  him  was  authorized;  that  the  judg- 
ment rendered  by  the  trial  court  was  not 
excessive,  but  that  as  there  had  been  no  cross- 
appeal  by  the  plaintiff  from  the  judgment  of 
the  Queen's  Bench  the  judgment  of  the  trial 
court  could  not  be  restored;  and  affirmed  the 
judgment  of  the  Queen's  Bench.  Stephens  v. 
Chausse,  15  Can.  Sup.  Ct.  Rep.  379. 

Where  Negligence  That  of  Tenant  Instead  of 
That  of  Landlord. —  In  an  action  against  the 
owner  of  a  building  for  personal  injuries  occa- 
sioned to  the  plaintiff,  who  was  a  plumber 
employed  by  a  tenant  of  a  portion  of  the  build- 
ing, by  falling  down  an  elevator  shaft,  it  ap- 
peared from  the  evidence  that  the  entrance  to 
the  shaft  had  been  locked  and  the  key  deposited 
in  the  defendant's  office,  where  it  was  kept, 
and  another  key  to  the  shaft  procured  by  a 
tenant  without  the  knowledge  or  consent  of 
the  defendant  or  his  agents,  and  the  door  to 
the  shaft  left  unlocked  by  the  tenant.  It  was 
held  that  the  action  could  not  be  maintained. 
Handyside  v.  Powers,  145  Mass.  123. 

Mail  Carrier  of  Tenant  Entering  by  Implied 
Permission  of  Owner.  —  A  building  was  occupied 
jointly  by  the  owner,  for  manufacturing  pur- 
poses, and  by  tenants,  to  whom  he  let  floors. 
In  the  entry  of  the  first  floor  were  placed  the 
mail  boxes  of  the  several  tenants  of  the  build- 
ing. A  mail  carrier  who  entered  for  the  pur- 
pose of  depositing  mail  for  one  of  the  tenants 
was  injured  by  falling  down  a  freight-elevator 
shaft  used  by  the  owner.  In  a  suit  brought 
by  the  mail  carrier  against  the  owner,  the 
court  held  that  though  it  did  not  appear  that 
the  tenants  were  the  lessees  of  the  entry,  there 
was  evidence  that  the  mail  boxes  were  there 
with  the  knowledge  and  by  the  permission  of 
the  defendant,  and  that  the  mail  carrier,  in  the 
discharge  of  his  duty,  came  there  by  the  im- 
plied permission  of  the  defendant,  and  that 
the  defendant  owed  to  the  plaintiff  the  duty  of 
keeping  the  premises  safe  for  his  entrance. 
Gordon  v.  Cummings,  152  Mass.  513,  23  Am. 
St.  Rep.  846. 

Volume  X. 


r 


Duty  of  Operator  of  Elevator 


ELEVATORS. 


to  Bar  Shafts. 


implied  invitation  to  the  public  to  visit  for  the  purchase  of  goods  or  the  trans- 
action of  other  business.1 

4.  Employers  of  Servants.  —  One  of  the  duties  which  are  embraced  under  the 
general  duty  owed  by  a  master  to  his  servants  to  maintain  safe  and  suitable 
appliances  *  is  either  to  provide  doors  to  elevator  shafts,  or,  should  the  elevator 
be  intended  solely  for  freight,  to  protect  the  shaft  by  guard  railings  or  trap 
doors.  His  failure  to  comply  with  this  duty  resulting  in  an  injury  to  one  of 
his  servants,  when  the  latter  is  not  guilty  of  contributory  negligence,3  renders 
him  liable  in  damages  for  the  injuries  sustained  by  the  servant.4  The  master's 
duty  in  this  regard  is  frequently  declared  by  statute  or  municipal  ordinance.5 

5.  Under  Statutes.  —  The  danger  to  employees  and  to  other  people  who 
may  lawfully  be  on  the  premises  of  the  operator  of  an  elevator,  by  the  main- 
taining thereon  of  unbarred  elevator  shafts,  has  been  recognized  by  legislative 
enactment.  Where  the  operator  has  failed  to  comply  with  such  statute  and 
personal  injuries  result  to  one  lawfully  on  the  premises  by  reason  of  his  falling 
in  the  shaft,  such  failure  to  comply  with  the  statute  is  prima  facie  evidence  of 
negligence.6 


1.  Duty  of  Operator  of  Elevator  to  Guests  Im- 
pliedly Invited.  —  O'Brien  v.  Tatum,  84  Ala. 
186;  Snyder  v.  Witwer,  82  Iowa  652;  Clopp  v. 
Mear,  134  Pa.  St.  203 ;  Rosenbaum  v.  Shoffner, 
98  Tenn.  624.  See  also  Engel  v.  Smith,  82 
Mich.  1,  21  Am.  St.  Rep.  549. 

What  Is  Insufficient  Guard  Rail.  —  In  an  action 
against  the  proprietor  of  a  store  for  injuries 
received  by  a  customer  in  falling  into  an 
elevator  shaft,  the  finding  of  negligence  in 
providing  an  unsafe  guard  rail  will  not  be 
disturbed  where  it  appears  that  the  rail  was 
merely  a  slat  seven-eighths  of  an  inch  thick 
and  three  and  a  half  inches  wide,  and  that  it 
had  a  knot  just  where  it  broke.  Rosenbaum 
v.  Shoffner,  98  Tenn.  624. 

Deceptive  Entrance  to  Store. —  In  the  case  of 
Clopp  v.  Mear,  134  Pa.  St.  203,  the  evidence 
showed  that  the  defendant's  store  had  two  en- 
trances, which,  when  the  outer  doors  were 
closed,  were  of  like  appearance;  that  one  en- 
trance was  specially  intended  for  customers, 
and  just  within  the  other  was  a  hatchway; 
that  the  outer  door  of  the  latter  entrance  being 
unfastened,  the  plaintiff,  unfamiliar  with  the 
arrangements,  entered  as  a  customer  and  fell 
through  the  hatchway,  left  open  and  un- 
guarded, and  was  injured.  It  was  held  that 
the  question  of  the  defendant's  negligence  and 
the  plaintiff's  contributory  negligence  was 
properly  submitted  to  the  jury.  In  comment- 
ing on  the  testimony  in  this  case  the  court 
said,  in  part:  "  In  view  of  the  evidence,  this 
was  not  only  a  clear  case  for  submission  to 
the  jury,  but  it  was  scarcely  possible  for  them 
to  come  to  any  other  conclusion  than  that  the 
defendants  were  chargeable  with  negligence 
in  leaving  the  hatchway  open  and  unguarded, 
and  thereby  causing  the  serious  injury  that 
was  sustained  by  the  plaintiff." 

2.  See  supra,  this  title,  Liability  oj  Master  for 
Injury  to  Servant  —  Master' s  Duty  to  Servant 
to  Use  Safe  Mae/iinery  and  Appliances. 

3.  See  infra,  this  section,  Contributory  Neg- 
ligence in  This  Regard. 

4.  Employer's  Duty  to  Employee  to  Maintain 
Guards  to  Elevator  Shafts.  —  Hopkinson  v, 
Knapp,  92  Iowa  328;  Taylor  v.  Carew  Mfg. 
Co.,  143  Mass.  470;  Ileadford  v.  McClary  Mfg. 
Co.,  23  Ont.  Rep.  335. 
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5.  See  infra,  this  section,  Under  Statutes. 

6.  Where  Guarding  of  Elevator  Shafts  Enjoined 
by  Statute. —  Parker  v.  Barnard,  135  Mass.  117, 
46  Am.  Rep.  450;  McRickard  v.  Flint,  114  N. 
Y.  222 ;  Malloy  New  York  Real  Estate  Assoc., 
13  Misc.  Rep.  (N.  Y.  Super.  Ct.)  496,  2  N.  Y. 
Ann.  Cas.  177. 

Duty  to  Licensee  Imposed  by  Statute.  —  In  the 
case  of  Parker  v.  Barnard,  135  Mass.  116,  46 
Am.  Rep.  450,  a  police  officer  entered  a  build- 
ing whose  doors  he  found  open  at  night,  for 
the  purpose  of  inspecting  the  premises  in  the 
performance  of  his  duty,  and  in  accordance 
with  a  rule  of  the  police  commissioners,  and 
was  injured  by  falling  down  an  unguarded 
elevator  shaft.  A  statute  of  the  state  of  Mas. 
sachusetts  provided  that"  in  any  store  or  build- 
ing in  Boston  in  which  there  shall  exist  or  be 
placed  any  hoislway,  elevator,  or  well  hole, 
the  openings  thereof  through  and  upon  each 
floor  of  the  said  building  shall  be  provided 
with  and  protected  by  a  good  and  substantial 
railing,  and  such  good  and  sufficient  trap  doors 
with  which  to  close  the  same  as  may  be  di- 
rected and  approved  by  the  inspector  of  build- 
ings; and  such  trap  doors  shall  be  kept  closed 
at  all  times  except  when  in  actual  use  by  the 
occupant  or  occupants  of  the  building  having 
the  use  and  control  of  the  same.  For  any  neg- 
lect or  violation  of  the  provisions  of  this  sec- 
tion, a  penalty  not  exceeding  one  hundred 
dollars  for  each  and  every  offense  may  be  im- 
posed upon  the  owner,  lessee,  or  occupant  of 
said  building."  The  court  held  that  the  stat- 
ute was  enacted  for  the  protection  of  any  one 
who  was  lawfully  in  the  building,  and  that  the 
owner's  failure  to  perform  this  legal  duty 
made  him  liable  for  the  injuries  sustained  by 
the  plaintiff. 

Where  Statute  Enacted  for  Benefit  of  All  Persons 
Lawfully  on  Premises. —  A  statute  of  New  York 
provided  that  all  openings  for  elevators  on  each 
floor  should  be  protected  by  substantial  railings 
and  trap  doors  to  close  them  while  the  elevator 
was  not  in  use;  the  plaintiff,  who  was  a  vis- 
itor at  the  defendant's  manufactory,  was  in- 
jured by  falling  into  an  open  shaft  of  a  freight 
elevator.  It  was  held  that  such  statute  was 
enacted  for  the  benefit  of  all  who  were  law- 
fully on  the  premises,  and  that  the  defendant's 
961  Volume  X. 


Duty  of  Operator  of  Elevator 


ELEVATORS. 


to  Bar  Shafts . 


6.  In  Case  of  Trespassers  and  Licensees  —  a.  In  General.  —  A  person  who 
enters  upon  the  premises  of  another  without  the  express  or  implied  permission 
of  the  owner  or  occupant  to  do  so,  under  circumstances  where  business  does 
not  carry  him  there,  is  a  trespasser,  and  as  such  no  duty  is  owing  to  him  from 
the  owner;  or,  if  he  be  upon  the  premises  by  permission  only,  he  is  a  mere 
naked  licensee ;  and  the  owner  owes  him  in  either  case  no  duty  except  to 
refrain  from  wilful  or  affirmative  acts  which  are  injurious.1  This  familiar  doc- 
trine has  found  application  where  a  trespasser  or  a  naked  licensee  has  sustained 
injuries  by  falling  into  an  open  elevator  shaft.  The  person  who  maintains 
such  shaft  is  not  liable  for  injuries  so  inflicted.3 


failure  to  observe  the  statutory  precautions 
was  prima  facie  evidence  of  negligence.  Mc- 
Rickard  v.  Flint,  114  N.  Y.  222. 

In  Malloy  v.  New -York  Real  Estate  Assoc., 
13  Misc.  Rep.  (N.  Y.  Super.  Ct.)  496,  2  N.  Y. 
Ann.  Cas.  177,  the  court  said:  "  It  is  undoubt- 
edly true  that  where  a  specific  duty  is  imposed 
by  statute  upon  an  owner  or  occupant  of  real 
property,  and  he  fails  to  perform  it,  any  per- 
son who  sustains  special  injury  in  consequence 
may  maintain  an  action  on  the  case  against 
the  wrongdoer.  McAlpin  v.  Powell,  70  N.  Y. 
126,  26  Am.  Rep.  555;  Willys.  Mulledy,  78  N. 
Y.  310,  34  Am.  Rep.  536;  Knupfle  v.  Knicker- 
bocker Ice  Co.,  84  N.  Y.  488;  and  kindred 
cases.  The  duty  to  provide  the  trap  doors  re- 
quired by  the  Acts  of  1871,  1874,  and  1882 
*  *  *  is  owing  to  every  one  who  may  be 
lawfully  on  the  premises;  and  its  fulfilment 
is  not  dependent  upon  the  action  of  the  depart- 
ment of  buildings  or  the  fire  department." 

Construction  of  Rhode  Island  Statute  —  Not 
for  Benefit  of  Licensee.  —  The  Rhode  Island  stat- 
ute (Pub.  Laws  1878,  c.  688,  §  25)  providing 
for  the  protection  of  elevator  shafts  does  not 
render  a  property  holder  liable  where  he  would 
not  otherwise  be  liable  or  owe  to  the  person  in- 
jured any  duty  independent  of  such  statute. 
Hence,  in  an  action  by  a  fireman  against  the 
owner  of  a  building  for  personal  injuries  sus- 
tained by  him  in  falling  into  an  elevator  well, 
it  was  held  that  the  facts  that  he  was  bound  to 
respond  to  a  fire  call  and  to  enter  the  defend- 
ant's premises  in  putting  out  the  fire  did  not 
raise  an  imputation  that  he  entered  the  build- 
ing on  the  invitation  of  the  defendant,  and 
hence  an  action  against  the  defendant  could 
not  be  maintained.  Beehler  v.  Daniels,  19  R. 
I.  49. 

For  injuries  to  licensees  other  than  those 
sustained  by  falling  in  elevator  shafts,  see 
infra,  this  title,  Statutes  Regulating  Construction. 

Where  Statute  Imposes  Duty  of  Guarding  Shaft 
on  Owner.  —  A  New  York  statute  (Laws  1871. 
c.  625,  §  16)  imposing  a  duty  upon  the  owner 
or  occupant  of  real  property  on  which  an  ele- 
vator is  operated  to  protect  the  shafts  was,  in 
a  case  where  the  building  had  been  let  to  dif- 
ferent tenants,  held  to  fall  upon  the  owner, 
and  not  upon  the  occupants,  separately  or  col- 
lectively. Malloy  v.  New  York  Real  Estate 
Assoc.,  13  Misc.  Rep.  (N.  Y.  Super.  Ct.)  496,  2 
N.  Y.  Ann.  Cas.  177. 

1.  For  treatment  of  the  general  rule,  see  the 
title  Negligence. 

2.  Duty  to  Bar  Shafts  Owing  Neither  to  Tres- 
passers Nor  to  Naked  Licensees.  —  Turner  v. 
Klekr,  27  111.  App.  391;  Gibson  v.  Sziepienski, 
37  111.  App.  601;  South  Bend  Iron  Works  v. 


Larger,  ir  Ind.  App.  367;  Lackat  v.  Lutz,  94. 
Ky.  287;  Parker  v.  Portland  Pub.  Co.,  69  Me. 
173,  31  Am.  Rep.  262;  Severy  v.  Nickerson,. 
120  Mass.  306,  21  Am.  Rep.  514;  Mclntire  v. 
Roberts,  149  Mass.  450,  14  Am.  St.  Rep.  432; 
Zoebisch  v.  Tarbell,  10  Allen  (Mass.)  385; 
Flannigan  v.  American  Glucose  Co.,  (Buffalo- 
Super.  Ct.)  11  N.  Y.  Supp.  688;  Beehler  v. 
Daniels,  19  R.  I.  49. 

Though  it  is  the  duty  of  the  owner  or  pro- 
prietor of  premises,  when  a  person  comes, 
thereon  by  his  implied  or  express  invitation, 
to  provide  sufficient  and  suitable  means  of  in- 
gress and  egress  to  such  visitor,  yet  in  a  case 
where  the  person  entering  received  no  invita- 
tion and  was  a  mere  licensee,  the  fact  that  he 
fell  down  an  unprotected  elevator  shaft  gives 
him  no  cause  of  action  against  the  owner  of 
the  elevator.  South  Bend  Iron  Works  v. 
Larger,  11  Ind.  App.  367. 

Since  no  duty  other  than  that  indicated  in 
the  text  is  owing  by  the  occupant  of  the  prem- 
ises to  a  mere  licensee  going  thereon,  the  lat- 
ter cannot  recover  from  the  owner  for  injuries 
sustained  by  him  in  falling  into  an  open  ele- 
vator shaft.  Parker  v.  Portland  Pub.  Co.,  69. 
Me.  173,  31.  Am.  Rep.  262. 

Where  a  laborer  who  had  been  employed  in 
loading  a  vessel  went  on  board  for  the  gratifi- 
cation of  his  curiosity,  and  was  there  injured 
by  falling  down  a  hatchway  which  had  been 
left  open,  it  was  held  that  he  was  an  intruder, 
and  that  the  owners  of  the  vessel  were  not 
liable  for  the  injury.  Severy  v.  Nickerson^ 
120  Mass.  306,  21  Am.  Rep.  514. 

Same  Rule  Applicable  to  One  Involuntarily  oit 
Premises.  —  A  person  was  injured  by  being 
pushed  by  a  horse  into  an  elevator  well  or 
shaft  abutting  on  the  street.  The  opening 
leading  from  the  street  to  the  shaft  was  five  or 
six  feet  wide,  and  about  ten  feet  high.  The 
elevator  was  being  used  for  the  purpose  of 
carrying  goods  then  being  unloaded  from  a- 
wagon,  to  be  put  on  the  elevator.  The  owner 
owing  no  special  duty  to  the  plaintiff,  the 
court  held  that  the  latter  could  not  recover,  as 
it  did  not  appear  that  the  owner  was  using  his 
property  in  a  way  to  create  a  public  nuisance. 
Mclntire  v.  Roberts,  149  Mass.  450,  14  Am.  St. 
Rep.  432. 

Going  on. Part  of  Premises  Not  Open  to  Visitors. 

—  The  plaintiff,  having  gone  in  the  discharge 
of  his  business  to  the  defendant's  factor}'  to 
find  an  employee  of  the  defendant  who  usually 
attended  to  the  business,  went  through  a  pas- 
sageway not  generally  used  for  that  purpose 
into  a  portion  of  the  factory  from  which  all 
persons  but  the  defendant's  employees  were 
excluded,  and,  while  going  towards  the  stairs 
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b.  Exception  in  Case  of  Young  Child.  —  An  exception,  however,  to 
the  rule  just  announced  exists  in  favor  of  young  children.  The  maintenance 
of  dangerous  appliances  or  machinery  in  such  a  place  that  children,  being 
attracted  by  curiosity,  may  approach  to  investigate  it  and  thus  become  techni- 
cal trespassers,  will  not  relieve  the  owner  of  the  consequences  of  his  negligence 
resulting  in  injury  to  such  trespassers.1  This  general  rule  has  been  applied  to 
cases  where  injuries  were  received  by  a  child  in  falling  into  an  unguarded 
elevator  shaft.3 


to  which  he  had  been  directed  by  an  employee 
of  the  defendant,  the  place  being  dark,  fell 
into  an  elevator  hole  and  was  injured.  The 
court  held  that  the  defendant  was  not  liable 
for  the  injury,  being  under  no  duty  to  the 
plaintiff  to  guard  the  elevator  hole,  and  that 
the  direction  given  by  the  employee  did  not 
add  to  the  defendant's  obligation.  Flannigan 
v.  American  Glucose  Co.,  (Buffalo  Super.  Ct.) 
II  N.  Y.  Supp.  688. 

The  master  is  not  liable  for  the  act  of  his 
servant  in  directing  a  stranger  to  a  portion  of 
the  premises  not  used  as  a  passageway  for 
strangers.  Where  a  stranger  receives  injuries 
at  the  place  to  which  he  is  directed,  by  step- 
ping into  an  unguarded  elevator  shaft,  the 
master  is  not  liable  in  damages  for  the  inju- 
ries so  received  by  him.  The  plaintiff  must 
be  treated  as  a  mere  intruder  so  far  as  the 
duty  of  care  owed  to  him  by  the  defendant  is 
concerned.    Lackat  v.  Lutz,  94  Ky.  287. 

A  person  who  was  injured  by  falling  into  an 
unguarded  elevator  shaft  in  a  portion  of  a 
meat  market  which  was  not  open  to  I  he  public 
was  held  not  entitled  to  recover  damages 
therefor,  unless  he  entered  such  part  of  the 
premises  upon  the  invitation  of  the  defendant. 
Turner  v.  Klekr,  27  111.  App.  391. 

Where  a  person  was  injured  by  falling 
through  an  elevator  shaft  in  a  portion  of  a 
factory  which  was  not  open  to  the  public,  but 
was  intended  exclusively  for  workmen,  and 
where  the  owner  of  such  factory  who  main- 
tained such  open  shaft  neither  invited  him  nor 
held  out  any  allurement  for  him  to  enter,  he 
cannot  recover  damages  therefor.  Zoebisch 
v.  Tarbell,  10  Allen  (Mass.)  385. 

In  Bennett  v.  Butterfield,  (Mich.  1897)  70  N. 
W.  Rep.  410,  a  customer  in  the  defendant's 
store  entered  the  door  to  the  shaft  of  a  freight 
elevator,  which  was  standing  open,  but  which 
was  situated  in  the  extreme  back  part  of  the 
store  and  was  used  by  employees  only,  with- 
out invitation  or  permission  to  enter  it,  and 
received  an  injury  by  falling  down  the  shaft. 
In  an  action  by  him  to  recover  damages  for 
such  injury,  the  court  held  that  he  could  not 
recover. 

Statement  of  the  Law  —  Reasons  Therefor.  —  In 

Gibson  v.  Sziepienski,  37  111.  App.  601,  the 
plaintiff's  intestate,  having  a  son  who  worked 
in  the  factory  of  the  defendant,  went  there  to 
take  him  his  dinner,  and,  in  entering  a  pas- 
sageway which  led  to  an  elevator  shaft,  he  fell 
down  into  it  and  was  killed.  The  ground  on 
which  the  action  was  based  was  negligence  of 
the  defendant  in  maintaining  the  shaft.  In 
commenting  on  the  reasons  upon  which  the 
doctrine  stated  in  the  text  is  based,  the  court 
said:  "  It  will  be  perceived  that  the  declara- 
tion first  alleges  that  it  was  the  duty  of  the 
defendants  to  maintain  a  guard  or  barrier 
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around  the  shaft  or  hole  to  prevent  persons 
who  might  come  into  the  factory  with  their 
permission  from  falling  into  said  opening. 
We  do  not  so  understand  the  law.  The  rule, 
as  stated  in  Wharton  on  Negligence,  §  350,  is: 
'  If  I  invite  persons  into  my  house  for  no 
specific  business,  and  therefore  as  no  part  of  a 
contract,  I  say  to  them,  "  Take  me  as  you  find 
me.  I  do  not  pretend  to  guarantee  anything. 
If  the  house  is  not  too  old  and  rickety  for  me, 
it  is  not  too  old  and  rickety  for  you,  if  I  give 
you  bona  fide  what  I  keep  for  myself.  At  all 
events,  you  can  no  more  complain,  if  you 
choose  to  come  into  my  house  on  my  invita- 
tion, that  you  have  to  encounter  the  same 
risks  in  it  I  am  accustomed  to  encounter,  than 
you  can  complain,  if  you  drop  in  to  dine  with 
me,  that  I  give  you  pot  luck."  Hence,  it  is 
properly  held  that  a  man  does  not  undertake 
to  make  his  home  safe  so  far  as  concerns  mere 
visitors.'  In  Shearman  and  Redfieldon  Negli- 
gence, §  705,  the  rule  is  thus  stated:  '  A  mere 
passive  acquiescence  on  the  part  of  the  owner 
or  occupant  in  the  use  of  real  property  by 
others  does  not  involve  him  in  any  liability  to 
them  for  its  unfitness  for  such  use.  They  take 
all  risks  upon  themselves,  and  have  no  right 
to  complain  of  any  defect  in  the  premises, 
even  though  caused  by  the  direct  act  of  the 
owner  (c._f.,  a  pit  sunk  in  the  land),  unless  the 
act  is  malicious,  or  is  committed  with  notice 
of  the  fact  that  strangers  are  likely  to  ap- 
proach, and  without  any  effort  to  warn  them 
of  the  danger,  under  circumstances  which 
justify  a  belief  that  the  owner  was  indifferent 
to  the  injuries  which  might  happen  to  them.' 
To  the  same  effect  is  the  case  of  Murray  v. 
McLean,  57  111.  378;  McGill  v.  Compton,  66 
111.  327;  Illinois  Cent.  R.  Co.  v.  Carraher,  47 
111.  333;  Turner  v.  Klekr,  27  111.  App.  391. 
The  declaration  does  not  charge  that  the  de- 
ceased was  more  than  a  mere  licensee  in  the 
building  by  the  permission  of  the  defendant. 
Most  factories  have  in  them  dangerous  places 
and  dangerous  machinery;  as  to  persons  in 
the  building  by  the  mere  permission  of  the 
proprietors,  the  law  does  not  impose  upon 
them  the  duty  of  guarding  such  dangerous  ob- 
jects so  that  visitors  shall  receive  no  harm. 
The  mere  fact  that  a  man  makes  an  excava- 
tion on  his  own  land  and  leaves  it  unguarded 
does  not  render  him  liable  to  one  who  falls 
into  it  while  passing  over  the  premises  by  per- 
mission, but  without  invitation  of  the  owner." 

1.  For  treatment  of  the  general  rule,  see  the 
title  Contributory  Negligence,  vol.  7,  p.  368. 

2.  Where  Child  Trespasser  Owner  Not  Excused 
from  Maintaining  Unguarded  Shafts.  ■ —  Siddall  v. 
Jansen,  168  111.  43;  Mullaney  v,  Spence,  15 
Abb.  Pr.  N.  S.  (Brooklyn  City  Ct.)  319. 

Illustrations.  —  A  young  child  of  an  employee 
of  a  manufacturing  establishment,  being  there 
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7.  Contributory  Negligence  in  This  Regard  —  a.  In  General.  —  The  recovery 
of  damages  by  a  person  sustaining  injuries  from  the  failure  of  the  operator 
properly  to  protect  his  elevator  shafts  is,  of  course,  dependent  upon  the  free- 
dom from  contributory  negligence  of  the  person  seeking  to  recover.  In  the 
notes  will  be  found  cases  in  which  contributory  negligence  vel  non  was  held  to 
be  a  question  of  fact  for  the  jury ; 1  and  also  some  in  which  the  facts  were  such 


in  the  absence  of  his  father,  was  attracted  by 
curiosity  to  an  unguarded  door  ot  an  elevator 
shaft,  and  was  bruised  and  mangled  by  the 
descending  cage.  It  was  held  that  the  propri- 
etor of  the  manufacturing  establishment  was 
guilty  of  negligence.  The  court  said:  "  In 
Pekin  v.  McMahon,  154  111.  141,  this  court, 
after  referring  to  the  general  rule  that  a 
private  owner  of  property  is  under  no  obliga- 
tion to  strangers  or  trespassers  to  keep  his 
premises  in  safe  condition  against  those  who 
come  upon  such  premises  without  invitation, 
said  (p.  147):  '  An  exception,  however,  to  this 
general  rule  exists  in  favor  of  children. 
Although  a  child  of  tender  years  who  meets 
with  an  injury  upon  the  premises  of  a  private 
owner  may  be  a  technical  trespasser,  yet  the 
.owner  may  be  liable  if  the  things  causing-  the 
injury  have  been  left  exposed  and  unguarded, 
and  are  of  such  a  character  as  to  be  an  attrac- 
tion to  the  child,  appealing  to  his  childish 
.curiosity  and  instincts.  Unguarded  premises 
which  are  thus  supplied  with  dangerous  at- 
tractions are  regarded  as  holding  out  implied 
invitations  to  such  children.'  "  Siddall  v. 
Jansen,  168  111.  43. 

In  the  case  of  Mullaney  v.  Spence,  15  Abb. 
Pr.  N.  S.  (Brooklyn  City  Ct.)  319,  it  was  held 
that  the  fact  that  the  child  was  technically  a 
trespasser  at  the  time  of  the  injury  did  not 
preclude  his  recovery  of  damages.  In  this 
case  the  defendant  had  in  his  coal  yard  a 
steam  elevator  close  to  the  line  of  the  side- 
walk; a  sliding  door  by  which  it  might  have 
been  shut  off  from  the  street  was  left  open  dur- 
ing an  intermission  of  the  work,  and  a  child 
playing  near  it,  and  drawn  to  it  by  curiosity, 
was  caught  and  crushed  by  the  descending  car. 
The  court  held  that  the  question  of  the  defend- 
ant's negligence  was  a  question  for  the  jury, 
and  that  the  question  of  the  contributory  negli- 
gence of  the  child  was  also  a  question  for  the 
jury. 

1.  Where  Question  for  Jury.  —  Colorado 
Mortg.,  etc.,  Co.  v.  Rees,  21  Colo.  435;  Hop- 
kinson  v.  Knapp,  92  Iowa  328;  People's  Bank 
V.  Morgolofski,  75  Md.  432,  32  Am.  St.  Rep. 
403;  Dawson  v.  Sloan,  49  N.  Y.  Super.  Ct. 
304,  affirmed  100  N.  Y.  620. 

In  an  action  by  a  tenant  to  recover  damages 
from  his  landlord  for  injuries  sustained  by  him 
in  falling  down  an  elevator  shaft,  it  appeared 
that  the  plaintiff  walked  from  the  street 
towards  the  elevator  door,  which  he  saw  to  be 
open,  and  that  the  boy  who  operated  the  ele- 
vator was  seated  beside  the  door;  that,  sup- 
posing the  platform  to  be  there,  the  plaintiff 
stepped  inside  and  fell  to  the  bottom.  The 
court  held  that  the  question  of  the  plaintiff's 
contributory  negligence  was  for  the  jury;  that 
it  was  for  them  to  decide  whether  or  not  the 
presence  of  the  operator  at  the  open  door  was 
not  sufficient  to  throw  him  off  his  guard;  that 
he  was  bound  only  to  make  such  effort  to 


ascertain  the  condition  of  the  elevator  as  would 
be  made  by  ordinary  prudence,  or  by  the  ordi- 
nary use  of  his  senses  by  a  prudent  man;  and 
that  the  city  ordinance  in  relation  to  the  pro- 
tection of  elevator  shafts  was  admissible  in 
determining  the  question  of  the  negligence  of 
the  defendant  in  leaving  the  elevator  door 
open.  Dawson  v.  Sloan,  49  N.  Y.  Super.  Ct. 
304,  affirmed  100  N.  Y.  620. 

In  an  action  by  a  visitor  of  a  tenant  of  a 
building  against  the  proprietor  thereof,  who 
operated  an  elevator  therein,  to  recover  dam- 
ages for  injuries  received  by  walking  into  the 
elevator  shaft,  there  was  evidence  that  the 
door  thereto  was  standing  open,  and  that, 
owing  to  inadequate  light  in  the  hallway,  the 
plaintiff  failed  to  discover  the  absence  of  the 
elevator  and  stepped  into  the  shaft.  Whether 
or  not  he  was  guilty  of  contributory  negligence 
in  having  failed  to  exercise  due  care  was  held 
to  be  a  question  of  fact  for  the  jury.  Colorado 
Mortg.,  etc.,  Co.  v.  Rees,  21  Colo.  435. 

The  defendant  was  the  proprietor  of  a  build- 
ing occupied  for  business  purposes,  and  oper- 
ated an  elevator  for  the  benefit  of  his  tenants. 
The  plaintiff,  who  was  an  employee  of  one  of 
the  tenants,  was  injured  by  stepping  into  an 
open  elevator  shaft,  supposing  the  elevator  to 
be  there,  it  being  too  dark  for  him  to  see.  In 
a  suit  brought  by  him  to  recover  damages  for 
the  injuries  sustained,  the  court  held,  first, 
that  the  elevator  being  under  the  control  of 
the  owner  of  the  building  he  was  liable  to  his 
tenants,  their  employees,  or  visitors,  for  in- 
juries suffered  by  either  by  reason  of  its  negli- 
gent management  or  maintenance,  and  that  it 
was  negligence  to  have  the  elevator  door  open, 
thus  occasioning  the  injury  to  the  plaintiff; 
second,  that  there  was  testimony  tending  to 
show  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence;  third,  that  the  question  of 
contributory  negligence  vel  non  is  generally 
one  for  the  decision  of  the  jury,  and  that  the 
evidence  introduced  by  both  sides  in  this  case 
was  such  that  no  reason  was  presented  why  the 
decision  of  the  jury  in  finding  that  the  plaintiff 
was  not  guilty  of  contributory  negligence 
should  be  disturbed.  People's  Bank  v.  Mor- 
golofski, 75  Md.  432,  32  Am.  St.  Rep.  403. 

Where  Court  Erred  in  Finding  Employee  Guilty 
of  Contributory  Negligence.  —  In  Hopkinson -•. 
Knapp,  92  Iowa  328,  it  appeared  that  an  em- 
ployee was  sent  to  the  third  floor  of  the  build- 
ing in  which  he  was  at  work  to  procure  a 
certain  article  from  that  place;  that,  when  he 
arrived  at  that  floor,  the  gas  was  turned  low, 
and  that  the  employees  were  not  allowed  to 
turn  it  higher;  that  a  short  time  theretofore 
one  of  the  defendants  had  used  the  elevator 
and  left  the  door  to  it  on  that  floor  open,  and 
that  merchandise  was  piled  unusually  high 
near  the  shaft;  and  that  the  employee  fell  into 
the  shaft  and  was  killed.  In  an  action  by 
the  father  of  the  employee  it  was  held  that  the 
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that  the  court  found  the  plaintiff  guilty  of  contributory  negligence  per  se.x 

b.  Burden  of  Proof  —  Conflict  of  Authority.  —  As  to  whether  the 
burden  of  proving  the  contributory  negligence  of  the  plaintiff  is  on  the  defend- 
ant, or  whether  the  plaintiff,  in  order  to  make  out  his  case,  must  show  that  he 
was  free  from  contributory  negligence,  the  courts  of  the  United  States  are 
divided.  The  law  of  England  is  that  the  plaintiff  will  not  be  assumed  to  have 
been  guilty  of  contributory  negligence  in  the  absence  of  proof  establishing  it, 
and  this  is  the  doctrine  in  very  many  of  the  states  of  the  Union.  On  the  other 
hand,  it  is  held  in  many  jurisdictions  that  in  order  to  prove  that  the  defendant's 
negligence  was  the  proximate  cause  of  his  injury  the  plaintiff  must  show  his 
freedom  from  contributory  negligence.*  In  Alabama,  where  the  onus  of  prov- 
ing the  plaintiff's  contributory  negligence  is  on  the  defendant,  it  was  held,  where 
the  plaintiff  was  injured  in  stepping  into  an  uncovered  elevator  hole  in  the 
defendant's  store,  that  the  plaintiff  is  not  bound  to  show  affirmatively  that  he 
was  not  guilty  of  contributory  negligence.3 

trial  court  erred  in  directing  a  verdict  for  the 
defendants. 

1.  Where  Person  Guilty  of  Contributory  Negli- 
gence Per  Se.  —  Taylor  v.  Carew  Mfg.  Co.,  143 
Mass.  470;  Ballou  v.  Collamore,  160  Mass. 
246;  Knox  v.  Hall  Steam  Power  Co.,  69  Hun 
(N.  Y.)  231:  Headford  v.  McClary  Mfg.  Co., 
23  Ont.  Rep.  335. 

Where  Employee  Held  Guilty  of  Contributory 
Negligence. —  In  an  action  by  an  employee 
against  the  defendant  to  recover  damages  for 
injuries  sustained  by  falling  into  an  un- 
guarded elevator  well,  the  evidence  showed 
that  all  the  floors  of  the  building  except  the 
one  where  he  was  injured  were  provided  with 
first-class  catches  at  the  elevator  openings, 
and  that  at  the  opening  where  the  plaintiff  fell 
it  was  so  dark  that  the  well  could  not  be  seen 
or  discovered  until  reached.  The  plaintiff  tes- 
tified that  he  knew  of  the  existence  of  the  well 
and  that  he  was  looking  for  it  when  he  fell. 
The  court  held  that  the  evidence  showed  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  the  trial  court  was  justified  in 
ordering  the  jury  to  return  a  verdict  for  the 
defendant.  Taylor  v.  Carew  Mfg.  Co.,  143 
Mass.  470.  See  supra,  this  title,  Liability  of 
Master  for  Injury  to  Servant  —  Contributory 
Negligence  of  Servant. 

An  employee,  in  going  to  that  part  of  his 
master's  building  where  he  worked,  passed 
through  a  long  room,  the  passage  being 
straight  until  within  ten  feet  of  a  hoist,  when 
it  turned  to  the  left.  The  passage  was  well 
lighted,  and  the  employee  was  thoroughly 
familiar  with  it.  Having  his  attention 
attracted  by  men  at  work  on  the  hoist,  he, 
instead  of  turning  toward  his  workroom, 
walked  into  the  shaft  and  fell  to  the  floor  be- 
low. Usually  this  shaft  was  protected,  but  on 
this  occasion,  on  account  of  the  repairs,  it  was 
not.  In  an  action  by  him  against  his  em- 
ployer to  recover  damages  for  the  personal  in- 
juries sustained  by  falling  into  the  shaft,  the 
trial  court  dismissed  the  case  on  the  ground  of 
contributory  negligence,  and  on  appeal  the 
judgment  of  dismissal  was  sustained.  Head- 
ford  v.  McClary  Mfg.  Co.,  23  Ont.  Rep. 
335- 

In  Dieboldt  v.  U.  S.  Baking  Co.,  72  Hun 
(N.  Y.)  403,  the  plaintiff,  being  engaged  in 
operating  an  elevator,  left  it  for  a  few  mo- 
ments with  the  door  to  the  shaft  standing 
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open.  On  returning  he  looked  into  the  shaft, 
but  did  not  discover  the  fact  that  during  his 
absence  the  elevator  had  been  lowered  by  an- 
other servant  of  the  defendant.  Turning  tc 
speak  to  a  person  standing  near,  he  backed 
into  the  open  shaft,  fell,  and  was  injured.  It 
was  held  that  although  the  plaintiff's  employer 
was  guilty  of  negligence  in  failing  to  provide 
doors  with  automatic  fasteners,  as  enjoined  by 
N.  Y.  Laws  1887,  c.  462,  §  8,  yet  the  plaintiff 
was  guilty  of  contributory  negligence  which 
would  bar  his  recovery. 

Licensee  Guilty  of  Contributory  Negligence.  — 
In  an  action  by  an  employee  of  one  of  the 
tenants  against  the  owner  of  a  building  in 
which  there  was  an  elevator  operated  by  the 
proprielor  as  a  freight  and  not  as  a  passenger 
elevator  (althcugh  persons  sometimes  rode 
upon  it  accompanying  freight  or  by  permis- 
sion of  the  elevator  boy),  to  recover  damages 
for  personal  injuries  sustained  by  him  in  fall- 
ing into  the  elevator  shaft,  it  was  shown  that 
the  plaintiff,  on  being  sent  out  by  his  master 
on  an  errand,  went  to  the  shaft  to  see  if  the 
elevator  was  coming,  and,  the  gates  being 
open,  leaned  against  the  chain  protecting  the 
opening.  The  chain  broke  with  his  weight, 
and  he  fell  down  the  shaft.  The  court  held 
that  if,  under  the  evidence,  the  plaintiff  was 
not  a  trespasser  (to  whom  no  duty  was  owing 
by  the  owner  of  the  elevator),  yet  the  fact  that 
he  placed  himself  in  danger  by  leaning  upon 
a  chain  which  was  not  intended  for  that  pur- 
pose, in  an  attempt  to  use  the  elevator,  con- 
stituted contributory  negligence.  Knox  v. 
Hall  Steam  Power  Co.,  69  Hun  (N.  Y.)  231. 

2.  See  the  title  Contributory  Negligence, 
vol.  7,  p.  36S. 

3.  Plaintiff  Not  Bound  to  Show  that  He  Was 
Free  from  Contributory  Negligence.  —  In  O'Brien 
v.  Tatum,  84  Ala.  186,  it  was  held  that  a 
charge  asserting  that  "  if,  under  all  the  cir- 
cumstances of  the  case,  the  position  of  the 
parties,  the  location  of  the  hole,  and  the  man- 
ner in  which  the  parties  acted,  the  jury  are 
unable  to  say  that  the  injury  was  caused  by  a 
want  of  ordinary  care  on  the  part  of  the  de- 
fendant, without  a  want  of  ordinary  care  on 
the  part  of  the  plaintiff,  directly  contributing 
thereto,  they  must  find  for  the  defendant,"  is 
erroneous  in  that  it  misplaces  the  burden  of 
proof,  the  burden  of  proving  contributory  neg- 
ligence being  on  the  defendant. 
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V.  Statutes  Regulating  Construction  —  1.  In  General.  —  Many  of  the 
states  have  enacted  laws  requiring  the  owners  and  operators  of  elevators  to 
procure  and  use  certain  appliances  for  the  safety  of  passengers,  and  requiring 
that  elevator  shafts  be  protected  by  railings  or  trap  doors. 1  Many  of  the  cities 
regulate  by  ordinance  and  provide  for  the  inspection  and  management  of 
elevators  in  use  in  factories  and  public  buildings.* 

2.  Effect  of  Failure  to  Comply  with  Statute.  —  The  failure  of  an  owner  and 
operator  of  an  elevator  to  observe  precautions  imposed  by  statute  is  prima 
facie  evidence  of  negligence,  and  he  is  liable  for  the  injury  resulting  through 
such  failure  to  any  one  having  a  legal  interest  in  his  compliance.3  These 
statutes  sometimes  are  enacted  for  the  sole  benefit  of  the  employees  of  the 
operator,  in  which  case  the  employees  have  the  sole  interest  in  the  employer's 
compliance  with  them ;  and  sometimes  for  the  benefit  of  all  persons  who  may 
legally  be  on  the  premises,  in  which  case  all  such  persons  have  a  legal  interest 
in  the  owner's  compliance  with  the  statute.  In  the  notes  will  be  found 
examples  of  the  construction  given  to  various  statutes.4 


1.  The  states  of  Connecticut,  Illinois,  Massa- 
chusetts, Michigan ,  Minnesota,  New  York,  Penn- 
sylvania, Wisconsin,  and  probably  others  have 
enacted  laws  regulating  the  construction  and 
operation  of  elevators. 

2.  See  generally  the  title  Ordinances. 

3.  Failure  to  Comply  with  Statute.  —  McRick- 
ard  v.  Flint,  114  N.  Y.  222;  Freeman  v.  Glens 
Falls  Paper  Mill  Co.,  61  Hun  (N.  Y.)  125; 
Tvedt  v.  Wheeler,  (Minn.  1897)  72  N.  W.  Rep. 
1062. 

4.  Where  Statute  Not  Enacted  for  Benefit  of 
Licensee.  —  A  licensee  cannot  recover  for  dam- 
ages resulting  to  him  from  the  owner's  failure 
to  observe  certain  requirements  of  a  city  ordi- 
nance enacted  for  the  sole  benefit  of  the 
owner's  employees.  Gibson  v.  Leonard,  143 
111.  182,  36  Am.  St.  Rep.  376;  Parker  v.  Port- 
land Pub.  Co.,  69  Me.  173,  31  Am.  Rep.  262; 
Flannigan  v.  American  Glucose  Co.,  (Buffalo 
Super.  Ct.)  11  N.  Y.  Supp.  688;  Beehler  v. 
Daniels,  19  R.  I.  49. 

In  the  case  of  Gibson  v.  Leonard,  143  111. 
182,  36  Am.  St.  Rep.  376,  the  plaintiff  had  wilh 
others  entered  the  defendant's  building,  which 
was  on  fire,  for  the  purpose  of  quenching  the 
fire.  An  elevator  ran  from  the  main  floor  to 
the  basement,  and  was  used  in  his  business  by 
the  defendant,  who  occupied  those  floors.  By 
direction  of  the  superintendent  of  patrol,  six 
of  the  men  got  on  the  elevator  and  he  pro- 
ceeded to  let  them  down  by  ropes  forming  a 
part  of  the  mechanism ;  when  the  elevator  was 
within  a  short  distance  of  the  basement  one  of 
the  ropes  broke,  and  the  counterweight  fell  on 
his  leg,  injuring  him.  The  breach  of  duty 
claimed  to  be  owing  him  was  the  defendant's 
failure  to  comply  with  the  city  ordinance  re- 
quiring the  owner  of  any  building  in  which 
machinery  may  be  used  to  take  certain  pre- 
cautions to  guard  "  against  any  injury  to  such 
employees."  The  court  delivered  a  long  and 
exhaustive  opinion  in  this  case,  and  thus  con- 
cluded: "  Our  conclusions  in  the  case  at  bar 
are  that  appellant  was  not,  at  the  time  of  the 
accident,  within  the  class  or  classes  of  persons 
for  whose  protection  ordinance  1074  was 
passed,  and  that  he  has  no  right  of  action 
against  appellee,  either  at  common  law  or  by 
virtue  of  any  of  the  ordinances  that  were  in- 
troduced in  evidence.    Since  appellee  owed  no 
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duty  to  appellant,  and  was  under  no  obligation 
to  him  either  to  keep  his  buildings  and  prem- 
ises in  a  safe  condition,  or  construct  and 
maintain  his  hoist  or  elevator  in  such  manner 
as  that  it  could  be  safely  used,  it  follows  that 
it  was  not  error  for  the  trial  court  to  instruct 
and  direct  the  jury  to  return  a  verdict  in  favor 
of  appellee." 

In  the  case  of  Flannigan  v.  American  Glu- 
cose Co.,  (Buffalo  Super.  Ct.)  11  N.  Y.  Supp. 
688,  the  plaintiff  went  through  a  passageway 
not  generally  used  for  that  purpose,  into  a 
portion  of  the  factory  from  which  all  persons 
but  the  defendant's  employees  were  excluded, 
and  while  going  toward  the  stairs  to  which  he 
had  been  directed  by  an  employee  of  the  de- 
fendant, he  fell  into  an  elevator  hole  and  was 
injured.  It  was  held  that  the  defendant  was 
not  liable  for  the  injury,  being  under  no  duty 
to  the  plaintiff  to  guard  the  elevator  hole. 

Where  Statute  Enacted  for  Benefit  of  Any  One 
Lawfully  on  Premises.  —  A  statute  enacting  that 
operators  of  elevators  shall  use  certain  pre- 
cautions in  their  maintenance  may  be  in  such 
terms  as  to  give  any  one  lawfully  upon  the 
premises  a  right  of  action  against  the  owner 
for  damages  resulting  to  him  from  the  owner's 
failure  to  comply  with  the  statute.  Parker  z>. 
Barnard,  135  Mass.  117,  46  Am.  Rep.  450;  Mc- 
Rickard  v.  Flint,  114  N.  Y.  222;  Malloy  v. 
New  York  Real  Estate  Assoc.,  13  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  496. 

Statute  for  Protection  of  Employees  —  Barrel 
Falling  Through  Shaft.  —  While  the  plaintiff's 
intestate,  an  employee  in  the  defendant's  fac- 
tory, was  at  work,  a  barrel  on  the  floor  above 
was  set  in  motion  by  the  vibration  of  the  ma- 
chinery, and,  falling  through  the  elevator 
shaft,  killed  him.  In  an  action  by  his  admin- 
istrator against  the  defendant,  the  court  held 
that  evidence  of  the  latter's  failure  to  comply 
with  the  statute  (Laws  N.  Y.  1887,  c.  462,  £  8) 
requiring  the  owner  of  a  factorv  in  which  ele- 
vators are  used  to  provide  traps  or  automatic 
doors  at  all  elevator  ways,  so  as  to  form  a  sub- 
stantial surface  when  closed,  made  out.  a  case 
of  prima  facie  negligence  on  the  part  of  the 
owner.  Freeman  v.  Glens  Falls  Paper  Mill 
Co.,  61  Hun  (N.  Y.)  125. 

Where  Directions  from  Inspector  Unnecessary. — 
Where  a  city  ordinance  provides  that  the  open. 
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VI.  Who  Liable  to  Person  Injured  by  Negligent  Operation  or  Construc- 
tion of  Elevator  —  1.  In  General.  —  The  general  rule,  as  already  shown,  fixes 
the  liability  for  injuries  received  by  a  person  resulting  from  the  negligent 
operation  or  construction  of  an  elevator  on  the  one  who  undertakes  its  main- 
tenance and  operation. 


ings  in  each  floor  shall  be  protected  by  such 
railings  and  trapdoors  as  shall  be  approved  by 
the  superintendent  of  buildings,  such  action 
is  not  dependent  on  the  superintendent  of 
buildings,  and  the  owner  cannot  delay  compli- 
ance until  he  shall  receive  directions,  but  it 
becomes  his  duty  to  comply  with  the  ordi- 
nance and  call  on  the  superintendent  for  di- 
rections or  approval.  McRickard  v.  Flint,  114 
N.  Y.  222. 

Where  Necessary.  —  Where  a  law  provides 
that  certain  precautions  shall  be  taken  if 
deemed  necessary  by  the  inspector,  no  gen- 
eral duty  devolves  on  the  owner  to  take  such 
precautions  until  ordered  by  the  inspector  to 
do  so.  Boehm  v.  Mace,  28  Abb.  N.  Cas.  (N. 
Y.  C.  PI.)  138. 

Burden  of  Proof  as  to  Compliance  with  Statute. 
—  Where  an  act  of  the  legislature  provided 
that  "  all  elevator  cabs  or  cars,  whether  used 
for  freight  or  passengers,  shall  be  provided 
with  some  suitable  mechanical  device,  to  be 
approved  by  the  inspector,  whereby  the  cab 
or  car  will  be  securely  held  in  the  event  of  ac- 
cident," etc.,  and  there  was  no  evidence  to 
show  whether  a  particular  safety  catch  had 
been  approved  by  the  inspector,  it  was  held 
that  the  onus  was  on  the  plaintiff  to  prove 
that  the  catch  had  not  been  approved.  Black 
■v.  Ontario  Wheel  Co.,  19  Ont.  Rep.  578. 

Waiver  by  Employee  of  Compliance  with  Stat- 
ute.—Where  an  employee  knows  that  there  is 
no  roof  to  cover  an  elevator  and  yet  continues 
to  use  it,  he  assumes  the  risks  incident 
thereto,  and  waives  the  performance  of  the 
duty  imposed  by  statute  to  provide  a  covering 
for  it.  Shields  v.  Robins,  3  N.  Y.  App.  Div. 
582. 

Liability  of  Owner  of  Building  to  Employee  of 
Lessee.  —  The  owner  of  a  warehouse  built  and 
equipped  it  with  a  freight  elevator.  At  one 
end  of  the  elevator  shaft  was  a  well  hole  or 
opening  in  the  floor  through  which  ran  a  cable 
over  a  pulley  for  the  purpose  of  raising  and 
lowering  the  elevator.  The  well  hole  and 
cable  were  each  a  part  of  the  elevator  and  of 
the  building  itself,  and  were  dangerous  if  not 
covered.  The  owner  leased  the  building  and 
the  lessee  continued  to  use  it  with  the  well  hole 
uncovered.  The  court  held  that  under  Laws 
1893.  c.  7,  §  3,  relating  to  the  protection  of  em- 
ployees, the  duty  rested  upon  the  owner  to 
cover  the  well  hole  before  either  using  the 
building  or  leasing  it,  and  that  he  was  liable 
for  the  injury  resulting  to  the  plaintiff  through 
his  failure  to  comply  with  this  duty.  Tvedt 
v.  Wheeler,  (Minn.  1897)  72  N.  W.  Rep.  1062. 

Where  Employer  Not  Liable  for  Failure  to  Have 
Complied  with  Statute. —  In  an  action  brought 
by  an  employee  to  recover  damages  resulting 
from  an  in  jury  occasioned  to  him  by  the  falling 
of  an  elevator  in  a  building  leased  to  his  em- 
ployer, it  appeared  that  the  injury  was  sus- 
tained by  the  falling  of  the  elevator,  which 
was  attributable  to  a  cause  other  than  defec- 
tive appliances.     It  was  held  that  although 


the  elevator  was  not  provided  with  a  safety 
clutch,  as  required  by  statute,  the  premises 
had  not  been  long  enough  in  the  possession  of 
the  defendant  or  subject  to  his  inspection  to 
charge  him  with  negligence  for  not  ascertain- 
ing that  such  was  its  condition,  and  that  he 
could  not,  therefore,  be  charged  with  negli- 
gence on  that  ground.  Hansen  v.  Schneider, 
58  Hun  (N.  Y.)  60. 

Whether  Statute  Complied  with  Question  of 
Fact. —  Laws  of  New  York  1S92,  c.  275,  §  8, 
require  elevator  shafts  to  be  protected  by  a 
substantial  guard  or  gate.  In  an  action  by  a 
child  who  had  been  called  in  from  the  street 
to  do  an  errand  by  one  of  the  employees  of 
the  defendant,  who  conducted  a  manufactur- 
ing establishment,  for  injuries  received  by 
the  plaintiff  through  sticking  his  head  into 
an  elevator  shaft,  the  court  held  that  whether 
the  maintenance  of  an  automatic  gate  three 
feet  high  was  a  sufficient  compliance  with  the 
statute  was  a  question  for  the  jury,  it  appear- 
ing that  the  space  between  the  elevator  and 
the  gate  was  only  two  and  a  half  inches,  and 
that  very  little  projection  of  a  person's  head 
in  the  elevator  shaft  would  be  dangerous. 
Guichard  v.  New,  84  Hun  (N.  Y.)  54. 

Upon  Whom  Statutory  Duty  Imposed  ■ —  Owner 
or  Tenant. —  Where  the  owner  of  a  building 
rents  it  to  several  tenants,  the  duty  of  com- 
plying with  precautionary  statutory  regula- 
tions, and  of  guarding  the  shaft,  is  imposed 
on  the  owner,  and  not  on  the  tenants,  and  the 
owner  is  liable  for  an  injury  resulting  to  one 
from  his  failure  to  exercise  such  precautions. 
Malloy  v.  New  York  Real  Estate  Assoc.,  13 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  496,  2  N.  Y. 
Ann.  Cas.  177. 

When  the  Statute  Does  Not  Apply  —  Failure  of 
City  to  Accept  Its  Provisions.  —  Where  a  legisla- 
tive enactment  for  the  regulation  of  elevators 
provided  that  it  should  be  the  duty  of  every 
one  operating  an  elevator  in  a  factory  or  mer- 
cantile or  public  building,  in  such  cities  as 
should  accept  the  act,  to  observe  certain  pre- 
cautions, and  where  it  did  not  appear  from  the 
evidence  that  the  city  in  question  had  ever  ac- 
cepted the  act,  the  statute  had  no  application. 
Handyside  v.  Powers,  145  Mass.  123. 

Where  Machinery  That  Gives  Way  Not  In- 
spected.—  A  guest  in  a  hotel  was  injured  by 
the  breaking  of  a  passenger  elevator  at  a  place 
where  it  had  become  weakened  by  corrosion. 
In  an  action  by  him  against  the  hotel  proprie- 
tor, it  was  shown  that  the  elevator  had  been 
in  use  fourteen  years,  and  that  when  last  in- 
spected at  the  defendant's  instance  the  parts 
which  broke  were  not  examined.  The  court 
held  that  showing  a  compliance  with  the  ordi- 
nary mode  of  inspection  did  not  relieve  the 
defendant  from  liability,  but  that  the  ques- 
tion of  negligence  was  one  of  fact  under  all 
the  evidence.  Stott  v.  Churchill,  15  Misc. 
Rep.  (N.  Y.  C.  PI.)  80. 

Operator  Not  a  Guarantor  of  Safety  of  Appliance. 
—  A  legislative  requirement  that  certain  de- 
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Where  Landlord  Operator  —  Where  Tenant  Operator.  —  Thus,  where  the  elevator  is 
operated  by  the  landlord  for  the  benefit  of  the  tenants  occupying  the  building, 
he  is  liable  for  injuries  received  by  a  person  resulting  from  its  negligent  main- 
tenance or  operation ; 1  or  if  in  such  case  it  be  operated  by  the  tenant  or  lessee 
rather  than  by  the  landlord,  the  former  is  liable.* 

2.  Joint  and  Several  Liability  of  Operators  for  Negligent  Maintenance.  —  Where 
a  building  is  jointly  owned  and  the  elevator  is  operated  by  the  owners  for  the 
benefit  of  the  tenants,  the  owners  are  both  jointly  and  severally  liable  for 
injuries  resulting  to  a  person  from  the  maintenance  by  them  of  an  unguarded 
elevator  shaft  in  the  building.3 

3.  Injury  Through  Negligence  of  One  of  Several  Tenants  —  No  Joint  Liability. 
—  Where  an  elevator  is  used  by  tenants  in  common  of  the  same  building, 
occupying  different  floors,  and  the  injury  occurs  through  the  negligence  of 
one  of  the  tenants,  to  one  who  is  lawfully  in  the  building,  all  are  not  generally 
liable.  Unless  the  evidence  fixes  the  negligence  on  the  individual  tenant  sued 
there  can  be  no  recovery.4 

VII.  Relation  of  Operator  to  Person  Injured  —  1.  Where  Liable  for  Negli- 
gence in  Operation  or  Maintenance.  —  Where  an  injury  is  sustained  by  a  pas- 
senger through  the  negligent  maintenance  or  unskilful  operation  of  a  passenger 
elevator,5  or,  in  some  cases,  by  a  servant  of  the  operator  through  the  opera- 
tor's negligence  in  the  maintenance  of  the  machinery  or  appliances,  or  through 
his  negligence  in  employing  or  retaining  an  unfit  operative,6  or  by  some  person, 
whether  he  be  prospective  passenger,  visitor  to  the  premises,  or  servant,  so  he 
is  rightfully  at  the  place  on  the  premises  of  the  operator  where  the  injury  is 
received,  through  the  operator's  failure  to  comply  with  one  of  the  duties  here- 
inbefore discussed,7  the  operator,  subject  to  the  proper  defenses  in  the  par- 


vices,  to  be  provided  by  the  inspectors  of  fac- 
tories and  public  buildings,  be  used  to  prevent 
the  fall  of  the  elevator  in  case  of  accident, 
does  not  impose  the  duty  of  having  such  a 
mechanical  device  attached  to  the  elevator  as 
will  surely  and  securely,  under  all  circum- 
stances, hold  in  the  event  of  accident.  Where 
the  appliance  has  been  inspected,  tested,  and 
approved  by  the  inspector,  and  there  was  no 
negligence  on  the  part  of  the  owner,  he  cannot 
be  held  liable  for  the  failure  of  the  appliance 
to  work.    Bourgo  v.  White,  159  Mass.  216. 

1.  Liability  of  Landlord  Where  He  Undertakes 
Maintenance  and  Operation.  —  Fisher  v.  Cook, 
23  111.  App.  621;  Olson  v.  Schultz,  67  Minn. 
494. 

Where  the  landlord  covenants  to  keep  the 
elevator  in  repair  and  in  perfect  condition  for 
the  tenant's  use,  and  retains  general  control 
over  it,  he  is  responsible  to  the  tenant  for 
damages  resulting  to  him  on  account  of  its  de- 
fective condition.  Olson  v.  Schultz,  67  Minn. 
494. 

2.  Liability  of  Tenant  or  Lessee  Where  He 
Undertakes  Maintenance  and  Operation.  —  The 

lessee  of  a  building  in  which  a  hydraulic  ele- 
vator is  operated  by  him  is  liable  to  one  law- 
fully using  it  for  injuries  received  in 
consequence  of  the  rotten  condition  of  the 
beams  upon  which  rests  the  axle  of  the  main 
wheel  over  which  the  pulley  runs.  Oberfelder 
v.  Doran,  26  Neb.  118,  18  Am.  St.  Rep.  771. 

Where  the  landlord  is  not  in  possession  or 
control  of  an  elevator  in  a  building,  which 
building  the  tenant  has  covenanted  to  keep  in 
repair,  the  former  is  not  liable  for  the  death  of 
a  person  who  falls  into  the  elevator  shaft 


while  visiting  the  tenant,  although  there  was 
a  dangerous  defect  consisting  of  a  large  open- 
ing between  the  elevator  and  the  outer  wall. 
Hanson  v.  Beckwith,  (R.  I.  1897)  37  Atl.  Rep. 
702. 

3.  Joint  and  Several  Liability  of  Operators  for 
Negligent  Maintenance.  —  Fisher  v.  Cook,  23 
111.  App.  621.  In  this  case  the  defendant  had 
pleaded  in  abatement  the  joint  partnership  and 
possession  of  one  who  was  not  made  a  party 
defendant  to  the  suit.  On  motion,  the  court 
ordered  the  plea  stricken  from  the  files.  This 
action  of  the  trial  court  was  assigned  as  error. 
In  passing  on  the  question  the  appellate  court 
said:  "  It  is  clear  that  the  plea  in  abatement 
presented  no  defense.  The  general  rule  is 
that  if  several  persons  jointly  commit  a  tort, 
the  plaintiff  has  his  election  to  sue  all  or  some 
of  the  parties  jointly,  or  one  of  them  sepa- 
rately, because  a  tort  is  in  its  nature  a  sepa- 
rate act  of  each  individual.  Therefore,  in 
actions  in  form  ex  delicto,  as  trespass,  trover, 
or  case  for  malfeasance,  against  one  only,  for 
a  tort  committed  by  several,  he  cannot  plead 
the  nonjoinder  of  the  others  in  abatement  or 
in  bar,  or  give  it  in  evidence  under  the  general 
issue." 

4.  Injury  Through  Negligence  of  One  of  Several 
Tenants  —  No  Joint  Liability. —  Donnelly  t. 
Jenkins,  58  How.  Pr.  (N.  Y.  C.  PL)  252;  Har- 
ris v.  Perry,  89  N.  Y.  308. 

5.  See  supra,  this  title,  Operators  as  Carriers 
—  Duties  Oioing  as  Carriers  of  Passengers. 

6.  See  supra,  this  title,  Liability  of  Master 
for  Injury  to  Servant. 

7.  See,  for  instance,  supra,  this  title,  Duty 
of  Operator  of  Elevator  to  Bar  Shafts. 
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ticular  case,  is  liable  in  damages  therefor.1 

2.  Where  Not  Liable  for  Negligence  in  Either  Operation  or  Maintenance  —  To 
Trespassers  and  Licensees  —  a.  In  General.  —  Where,  however,  the  injury 
complained  of  is  received  by  a  trespasser,  or  by  a  mere  licensee,  through  the 
alleged  negligence  of  the  operator  at  such  a  place  on  the  premises  that  the 
latter  owes  him  no  duty  to  maintain  the  elevator,  or  its  well  in  a  condition  that 
will  enable  him  to  avoid  injury  in  using  the  elevator  or  that  part  of  the  prem- 
ises, there  can  be  no  recovery.2 

b.  Riding  on  Freight  Elevator  Not  Meant  for  Carriage  of  Pas- 
sengers.—  Thus,  as  a  further  illustration  of  the  doctrine  just  announced, 
where  a  person  chooses  for  his  own  convenience  to  ride  on  a  freight  eleva- 
tor not  designed  for  the  carriage  of  persons,  and  is  injured  through  the 
breaking  of  the  machinery,  or  through  the  failure  of  the  appliances  to  work 
properly,  or  through  a  lack  of  skill  on  the  part  of  the  operative,  the 
operator  is  not  liable  in  damages  therefor;3  and  this  is  true  whether  the 
person  injured  be  an  employee  of  the  operator  whose  business  does  not 
require  that  he  ride  on  the  freight  elevator,4  or  some  other  trespasser  or 


1.  As  applied  to  passengers,  see  supra,  this 
title.  Operators  as  Carriers — When  and  Whether 
Passenger  Guilty  of  Contributory  Negligence ,  and, 
as  applied  to  servants,  see  supra,  this  title, 
Liability  of  Master  for  Injury  to  Servant  — 
Conditions  of  Master  s  Liability  for  Injury  Re- 
sulting from  Use  of  Worn  and  Defective  Machine- 
ry — Fellow  Servants  —  Contributory  Negligence 
of  Servant. 

2.  Where  Liable  for  Negligence  in  Neither 
Operation  Nor  Maintenance  —  District  of  Colum- 
bia. —  Dashiell  v.  Washington  Market  Co.,  25 
Wash.  L.  Rep.  123,  10  App.  Cas.  (D.  C.)  81. 

Illinois.  —  Turner  v.  Klehr,  27  111.  App.  391; 
Gibson  v.  Siepienski,  37  111.  App.  601;  Star, 
etc.,  Milling  Co.  v.  Thomas,  27  111.  App.  137. 

Indiana.  —  South  Bend  Iron  Works  v. 
Larger,  11  Ind.  App.  367;  Springer  v.  Byram, 
137  Ind.  15,  45  Am.  St.  Rep.  159;  Sievers  v. 
Peters  Box,  etc.,  Co.,  (Ind.  1898)  50  N.  E.  Rep. 
877. 

Kentucky.  —  Lackat  v.  Lutz,  94  Ky.  287. 

Louisiana.  —  Snyder  v.  Natchez,  etc.,  R. 
Co.,  42  La.  Ann.  302. 

Maine.  —  Parker  v.  Portland  Pub.  Co.,  69 
Me.  173,  31  Am.  Rep.  262. 

Maryland.  —  Wise  v.  Ackerman,  76  Md.  375. 

Massachusetts. — Severy  v.  Nickerson,  120 
Mass.  306,  21  Am.  Rep.  514;  Mclntire  v.  Rob- 
erts, 149  Mass.  450,  14  Am.  St.  Rep.  432; 
Zoebisch  v.  Tarbell,  10  Allen  (Mass.)  385; 
Patterson  v.  Hemenway.  148  Mass.  95,  12  Am. 
St.  Rep.  523;  Billows  v.  Moors,  162  Mass.  42; 
McCarthy  v.  Foster,  156  Mass.  511. 

Michigan.  —  Amerine  v.  Porteous,  105  Mich. 
347;  Bennett  -v.  Butterfield,  (Mich.  1898)  70  N. 
W.  Rep.  410. 

New  York.  —  Flannigan  v.  American  Glu- 
cose Co.,  (Buffalo  Super.  Ct.)  11  N.  Y.  Supp. 
688. 

Ohio.  —  Hinds  v.  E.  S.  Breckenridge  Co.,  16 
Ohio  Cir.  Ct.  Rep.  12,  8  Ohio  Cir.  Dec.  231. 

Rhode  Island. —  Beehler  v.  Daniels,  19  R.  I.  49. 

And  for  the  application  of  the  rule  stated  in 
the  text  to  cases  where  the  person  received  in- 
juries through  falling  in  an  open  elevator 
shaft,  see  supra,  this  title,  Duty  of  Operator  of 
Elevator  to  Bar  Shafts — In  Case  of  Trespass- 
ers and  Licensees. 

Injuries  to  Newsboy  Riding  on  Hotel  Elevator 


in'Violation  of  Rules  Excluding  Him  Therefrom. 

—  In  Springer  v.  Byram,  137  Ind.  15,  45  Am. 
St.  Rep.  159,  it  was  held  that  a  newsboy  who 
was  injured  in  attempting  to  take  passage  on 
an  elevator  in  an  office  building  could  not,  if 
he  had  notice  of  the  rules  of  the  operator  for- 
bidding him  to  ride  thereon,  hold  the  operator 
to  the  exercise  of  that  duty  which,  in  the  ab- 
sence of  such  rules,  the  law  would  have  im- 
posed upon  him  as  a  carrier  of  passengers. 

Boy  Riding  on  Elevator  for  Amusement. —  In 
Hinds  v.  E.  S.  Breckenridge  Co.,  16  Ohio  Cir. 
Ct.  Rep.  12,  8  Ohio  Cir.  Dec.  231,  it  was  held 
that  a  boy  who  was  sent  to  a  place  on  an 
errand,  and  who,  after  accomplishing  the 
errand,  remained  on  the  premises  and  rode  for 
his  amusement  in  the  elevator  there  operated, 
was  a  mere  trespasser  to  whom  the  proprietor 
owed  no  duty,  in  the  absence  of  notice  of  his 
being  there,  except  to  abstain  from  intentional 
or  wilful  injury  to  him. 

A  servant  of  the  tenant  of  a  building  entered 
the  car  of  an  elevator  maintained  by  the  land- 
lord for  the  use  of  the  tenants,  and  in  the  ab- 
sence of  the  conductor  employed  to  operate 
the  car,  and  without  expressed  or  implied  per- 
mission from  the  landlord,  attempted  to 
operate  it  himself.  In  an  action  to  recover 
damages  for  an  injury  resulting  in  the  death 
of  such  servant,  the  court  held  that  the  de- 
ceased assumed  the  risk  of  the  defect  in  the 
elevator,  rendering  its  operation  hazardous, 
and  there  could  be  no  recovery  of  damages 
resulting  from  such  defect.  Dashiell  v.  Wash- 
ington Market  Co.,  25  Wash.  L.  Rep.  123,  10 
App.  Cas.  (D.  C.)  81. 

3.  Riding  on  Freight  Elevator  Not  Meant  for 
the  Carriage  of  Passengers.  —  Star,  etc.,  Milling 
Co.  v.  Thomas,  27  111.  App.  137;  Sievers  v. 
Peters  Box,  etc.,  Co.,  (Ind.  1898)  50  N.  E.  Rep. 
877;  Snyder  v.  Natchez,  etc.,  R.  Co.,  42  La. 
Ann.  302;  Wise  v.  Ackerman,  76  Md.  375; 
Patterson  v.  Hemenway,  148  Mass.  95,  12  Am. 
St.  Rep.  523;  Billows  v.  Moors,  162  Mass.  42; 
McCarthy  v.  Foster,  156  Mass.  511 ;  Amerine 
v.  Porteous,  105  Mich.  347. 

4.  Employees  Using  Freight  Elevator. —  In  an 
action  brought  by  an  employee  of  the  lessee 
of  a  store  against  the  lessor  for  personal  in- 
juries sustained  by  him  in  riding  on  a  freight 
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Definition. 


licensee  between  whom  and  the  operator  such  relation  does  not  exist.1 


ELIGIBLE.  (Sec  also  the  titles  Elections,  ante,  p.  5  52 ;  Public  Officers  ; 
United  States.)  —  "  Eligible"  means  capable  of  being  chosen,  the  subject  of 


elevator  from  which  all  persons,  by  notice 
plainly  posted  thereon,  were  excluded,  the 
court  held  that  the  plaintiff  could  not  recover. 
McCarthy  v.  Foster,  156  Mass.  511. 

Where  a  freight  elevator  was  used  on  the 
first  day  of  its  construction  by  many  olher  em- 
ployees to  ride  up  and  down  on  it,  such  fact 
does  not  affect  the  rule  that,  it  being  made  to 
carry  freight  only,  the  master  owed  no  duly  to 
an  employee  in  the  use  of  it  by  him  as  a  pas- 
senger elevator,  and  hence  was  held  not  liable 
for  an  injury  sustained  by  him  in  such  use  of 
it.  Sievers  v.  Peters  Box,  etc.,  Co.,  (Ind. 
1898)  50  N.  E.  Rep.  877. 

Employee  Riding  on  Freight  Elevator  by  Per- 
mission. —  The  person  injured  may  be  an  em- 
ployee whose  duties  require  him  to  be  on  the 
premises,  but  merely  a  licensee  as  to  the  use 
of  the  elevator.  Thus,  where  an  elevator  in  a 
warehouse  was  intended  only  for  the  carriage 
of  goods,  and  the  employee,  knowing  the  pur- 
pose of  the  elevator's  construction  and  the  use 
for  which  it  was  designed,  under  an  implied 
license  for  his  own  convenience,  rode  on  it,  he 
could  not  recover  from  the  master  for  injuries 
sustained  by  him  by  reason  of  the  defective 
appliances  used.  Wise  v.  Ackerman,  76  Md. 
375- 

Where  Evidence  Conflicting  as  to  Plaintiff's 
Business  on  Freight  Elevator.  —  And  where  the 
evidence  was  conflicting  as  to  whether  the  em- 
ployee was  riding  on  the  freight  elevator  with 
or  without  permission,  and  also  as  to  whether 
he  was  riding  there  in  or  not  in  compliance 
with  his  duties,  the  court  held  that  the  trial 
court  erred  in  giving  an  instruction  which  pur- 
ported to  direct  the  jury  as  to  all  the  elements 
necessary  to  a  recovery  by  the  plaintiff,  and 
which  improperly  assumed  that  the  plaintiff 
was  on  the  elevator  in  the  performance  of  his 
duties.  Whether  he  was  or  was  not  in  the 
performance  of  his  duties  was  a  question  for 
the  jury  under  the  evidence.  Star,  etc.,  Mill- 
ing Co.  v.  Thomas,  27  111.  App.  137. 

Negligent  Operation  —  Degree  of  Care  Owing 
When  Employee  Licensee.  —  In  the  case  of 
O'Brien  v.  Western  Steel  Co.,  100  Mo.  182,  18 
Am.  St.  Rep.  536,  the  court  held  that  where 
the  plaintiff,  an  employee  of  the  defendant, 
was  familiar  with  the  construction  of  the  de- 
fendant's elevator  used  in  its  business  only  for 
transporting  freight,  and  rode  thereon  under 
an  implied  license  for  his  own  pleasure  and 
convenience,  he  could  require  of  the  defendant 
only  the  exercise  of  ordinary  care  in  the  opera- 
tion of  the  elevator. 

1.  Persons  Other  than  Employees  Using  Freight 
Elevator.  —  In  Snyder  v.  Natchez,  etc.,  R.  Co., 
42  La.  Ann.  302,  a  railroad  company,  at  the 
termination  of  its  track  on  a  river  bank,  had 
constructed  an  elevator  which  was  used  for 
lowering  and  elevating  freight  on  an  inclined 
track  extending  from  the  depot  on  the  bank 
to  the  water's  edge.  The  plaintiff's  husband, 
having  prepared  for  shipment  a  small  cargo 
and  placed  it  on  the  platform  of  the  elevator, 
undertook  to  ride  thereon  without  the  consent 


of  the  agent  of  the  defendants,  when  the  cable 
by  which  the  car  was  operated  broke,  causing 
injuries  resulting  in  his  death.  The  court 
held,  in  an  action  by  the  decedent's  adminis- 
tratrix, that  she  could  not  recover  because  the 
decedent  was  not  a  passenger,  and  no  con- 
tractual or  <^/#.n'-contractual  relations  existed 
between  him  and  the  defendants,  he,  under 
the  facts  existing,  being  a  trespasser  on  the 
defendant's  property. 

In  Amerine  v.  Porteous,  105  Mich.  347,  the 
defendants,  retail  dry-goods  merchants,  con- 
ducted their  business  in  a  building  where  they 
had  provided,  as  a  conveyance  to  the  upper 
floors  of  the  building,  a  passenger  elevator. 
The  plaintiff,  calling  to  see  the  defendants' 
engineer,  went  from  the  street  floor  by  a  stair- 
way to  the  basement,  and  not  finding  the  pas- 
senger elevator  there,  he,  without  invitation 
to  do  so,  took  passage  upon  the  freight  ele- 
vator and  was  injured.  In  an  action  by  him 
against  the  defendants  to  recover  damages  for 
injuries  so  received,  the  court  held  that  as  no 
duty  was  owing  by  the  defendants  to  the 
plaintiff,  the  trial  court  correctly  directed  a 
verdict  for  the  defendant. 

The  wife  of  the  janitor  of  an  apartment 
house,  at  the  request  of  her  husband,  for  the 
purpose  of  showing  a  new  tenant  where  to 
hang  clothes,  went  to  the  roof  of  the  house  by 
a  stairway,  and  in  returning  used  the  freight 
elevator.  Though  she  was  not  shown  to  have 
had  any  knowledge  of  a  rule  forbidding  per- 
sons to  ride  on  such  elevator,  and  though  she 
had  seen  others  riding  on  it  without  objection 
from  the  superintendent  of  the  building,  the 
court,  in  an  action  by  her  against  the  owner 
and  proprietor  of  the  apartment  house  for 
damages  for  injuries  sustained  by  her  by 
reason  of  the  defective  condition  of  the  ele- 
vator, held  that  she  was  a  mere  volunteer 
using  the  elevator  without  authority,  and  the 
defendant  owed  her  no  duty  to  see  that  the 
elevator  was  in  a  safe  condition.  Billows  v. 
Moors,  162  Mass.  42. 

Where  Person  Not  Trespasser  in  Using  Freight 
Elevator. — The  employee  of  a  contractor  on 
the  defendant's  building  in  course  of  construc- 
tion was  injured  while  using  an  uncompleted 
freight  elevator,  while  another  which  had  been 
finished  and  was  used  for  the  purpose  for 
which  this  was  used  was  out  of  repair  and  was 
being  mended.  The  defendant's  son  testified 
that  he  gave  instructions  that  the  elevator,  in 
using  which  the  injury  occurred,  should  not 
be  used  by  the  workmen,  but  it  appeared  that 
the  employee  did  not  have  notice  of  this  fact 
and  that  the  superintendent  of  the  defendant 
in  charge  of  the  building  knew  of  the  use  of 
such  elevator.  The  court  held,  in  an  action  by 
the  employee  against  the  owner,  that  there 
was  sufficient  evidence  to  authorize  the  jury 
in  finding  that  the  defendant  knew  of  the  use 
of  the  elevator,  in  which  case  the  plaintiff  was 
not  a  trespasser  and  was  entitled  to  recover. 
Ferris  v.  Aldrich,  (Supreme  Ct.)  12  N.  Y.  Supp. 
482. 
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selection  or  choice.1  The  term  "  eligible  "  is  sometimes  held  to  relate  to  the 
capacity  of  holding  office  as  well  as  to  the  capacity  of  being  elected  or  chosen 
to  office,  so  that  if  the  candidate  is  disqualified  from  holding  the  office  at  the 
time  of  his  election,  the  subsequent  removal  of  his  disability  will  not  qualify 
him.2    But  on  the  other  hand  it  has  been  held,  that  eligibility  to  office  is  to 


1.  Searcy  v.  Grow,  15  Cal.  121. 

Eligible    and    Qualified    Distinguished.  —  In 

State  v.  Bemenderfer,  96  Ind.  376,  the  court 
said:  "  The  term  qualified  as  used  in  the  stat- 
ute does  not  mean  possessed  of  the  necessary 
political,  mental  and  moral  endowments,  but 
means  the  acts  performed  after  election,  as 
taking  an  official  oath  and  executing  an  official 
bond.  The  term  eligible  expresses  the  mean- 
ing which  the  relator  asks  us  to  affix  to  the 
term  qualified.  Carson  v.  McPhetridge,  15 
Ind.  327;  Jeffries  v.  Rowe,  63  Ind.  592. 
Eligible  means  capable  of  being  chosen ;  while 
*  qualified  '  means  the  performance  of  the  acts 
which  the  person  chosen  is  required  to  perform 
"before  he  can  enter  into  office.  Searcy  v. 
Grow,  15  Cal.  117.  Abbott,  in  defining  the 
word  qualify,  says:  '  It  means  to  take  the  oath 
and  give  the  bond  required  by  law  from  an 
administrator,  executor,  public  officer,  or  the 
like,  before  he  may  enter  on  the  discharge  of 
his  duties.'  " 

2.  Holding  Office.  —  People  v.  State  Board  of 
Canvassers,  129  N.  Y.  369;  Carson  v.  Mc- 
Phetridge, 15  Ind.  327;  McComas  v.  Krug,  81 
Ind.  334;  Territory  v.  Smith,  3  Minn.  240; 
Taylor  v.  Sullivan,  45  Minn.  309;  State  v. 
Clarke,  3  Nev.  566;  Searcy  v.  Grow,  15  Cal. 
117;  People  v.  Leonard,  73  Cal.  230;  Drew  v. 
Rogers,  (Cal.  1893)  34  Pac.  Rep.  1081;  In  re 
Corliss,  11  R.  I.  638;  Jeffries  v.  Rowe,  63  Ind. 
592;  Hill  v.  Territory,  2  Wash.  Ter.  147. 

In  Carroll  v.  Green,  148  Ind.  364,  it  is  said: 
""  The  term  eligible  as  applied  to  candidates 
for  office  means  capable  of  being  chosen;  the 
•subject  of  selection  or  choice;  also  implying 
competency  to  hold  the  office  if  chosen.  Consti- 
tutional and  statutory  provisions  with  reference 
to  eligibility,  therefore,  are  sometimes  held  to 
refer  to  capability  of  being  chosen  as  well  as 
capability  of  holding.  19  Am.  and  Eng. 
Encyc.  of  Law  397,  and  authorities  there 
cited." 

In  State  v.  Moores,  (Neb.  1897)  73  N.  W. 
Rep.  304,  it  is  said:  "  Doubtless  the  reason  he 
has  made  no  such  contention  here  is  that  he 
regarded  the  question  foreclosed  against  him 
by  the  decisions  in  State  v.  McMillen,  23  Neb. 
385,  and  State  v.  Boyd,  31  Neb.  682.  In  each 
of  those  cases  it  was  ruled  that  the  word 
eligible  referred  to  the  time  of  election,  and  not 
to  the  period  of  entering  upon  the  office.  Per- 
haps those  decisions  may  be  explained  away 
and  distinguished  upon  the  ground  that  they 
were  based  upon  provisions  unlike  the  section 
of  the  constitution  now  under  consideration; 
but  to  hold  that  the  disqualification  has  refer- 
ence alone  to  the  time  of  assuming  the  duties 
of  public  office  is  to  disregard  the  etymology  of 
the  word  eligible.  The  definition  given  it  in 
the  Standard  Dictionary  is:  '  Capable  of  being 
chosen;  qualified  for  selection  or  election;  fit 
for  or  worlhy  of  choice  or  adoption.'  The 
word  is  similarly  defined  in  the  Century  and 
other  dictionaries.    The  term  eligible,  as  em- 
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ployed  in  the  constitution,  should  be  given  its 
plain  and  ordjnary  signification;  and,  when  so 
construed,  there  is  no  escaping  the  conclusion 
that  it  means  capable  ol  being  elected  or 
chosen.  Neither  the  framers  of  the  constitu- 
tion, nor  the  people  in  adopting  it,  intended 
to  permit  a  person  to  be  elected  to  a  public 
office  who  at  the  time  was  disqualified  from 
entering  upon  the  duties  thereof,  and  run  the 
risk  of  the  removal  of  the  disability  between 
the  day  of  election  and  ihe  commencement  of 
the  official  term.  One  who  is  in  default  as 
collector  and  custodian  of  public  money  or 
property  is  disqualified  from  being  legally 
elected  to  any  office  of  profit  or  trust  under  the 
constitution  or  laws  of  the  state.  This  is  the 
plain  and  natural  construction  of  the  language 
of  the  constitution." 

Same.  —  The  Constitution  of  Minnesota  pro- 
vides that  "  every  person  who,  by  the  pro- 
visions of  this  article,  shall  be  entitled  to  vote 
at  any  election,  shall  be  eligible  to  any  office 
which  now  is,  or  hereafter  shall  be,  elective  by 
the  people  in  the  district  wherein  "  he  resides. 
In  construing  this  provision,  the  court  said: 
"  Our  inquiry  is  as  to  the  meaning  of  the  word 
eligible  as  used  in  the  constitution.  In 
Webster's  Dictionary  its  meaning  is  defined  to 
be,  'proper  to  be  chosen;  qualified  to  be 
elected.'  In  this  and  the  cognate  words  de- 
rived from  the  same  source  (the  Latin  verb 
eligere),  the  idea  primarily  involved  is  that  of 
choosing,  selecting.  It  is  expressed  in  our 
verb  '  to  elect,'  derived  from  the  same  Latin 
word.  This  primary  and  strictly  proper  sig- 
nification of  the  word  eligible  is  also  its  well- 
understood  popular  meaning.  If  we  had 
adopted  the  form  '  electable  '  for  the  adjective, 
instead  of  following  more  nearly  the  form  of 
the  verb  from  which  it  is  derived,  the  meaning 
might  have  been  more  obvious,  but  it  would 
not  have  been  different.  There  seems  to  be 
no  sufficient  reason  why  the  proper  and 
ordinary  meaning  should  not  be  given  to  the 
word  eligible,  in  the  constitution,  as  though  it 
had  read,  '  no  person  shall  be  qualified  to  be 
elected,'  etc.  This  is  the  plain  and  natural 
construction  of  the  language,  and  the  other 
provisions  with  which  that  immediately  under 
consideration  is  associated ,  add  to  the  prob- 
ability that  this  word  was  intended  to  refer  to 
the  election  to  office,  and  not  merely  to  the 
holding  of  office."  Taylor  v.  Sullivan,  45 
Minn.  311. 

Same  —  Poll  Tax. —  In  Roane  v.  Matthews, 
(Miss.  1897)  21  So.  Rep.  665,  it  was  held  under 
the  Constitution  of  Mississippi,  providing  that 
all  qualified  electors,  and  no  other,  shall  be 
eligible  to  office,  that  eligible  meant  eligible  .it 
the  time  of  their  election,  and  therefore  that 
one  who  had  not  paid  his  poll  tax  at  the  time 
of  election  did  not  become  eligible  by  subse- 
quently paying  it.  See  also  Taylor  v.  Sulli- 
van, 45  Minn.  309. 

Same  —  Federal  Offices.  —  Where  one  holding 
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bo  determined  by  the  qualifications  of  the  officer  at  the  time  of  entering  upon 
his  office,  and  not  at  the  time  of  election.1 

ELISOR.  (See  also  Encyc.  of  Pleading  and  Practice,  vol.  12,  p.  337, 
title  Jury;  and  see  the  same  work,  title  SERVICE  OF  PROCESS.) —  An 
elisor  is  a  person  appointed  to  perform  certain  duties  pertaining  to  certain 
officers,  when  the  latter  arc  disqualified.2 


a  federal  office  is,  by  constitutional  provision, 
ineligible  to  office,  he  cannot  be  elected  and 
then  render  himself  eligible  by  resigning  his 
federal  office  before  the  time  of  entering  upon 
the  duties  of  the  other  office.  Searcy  v.  Grow, 
15  Cal.  117;  State  v.  Clarke,  3  Nev.  566;  Car- 
son v.  McPhetridge,  15  Ind.  327;  Brady  v. 
Howe,  50  Miss.  626. 

Section  20,  art.  4,  Constitution  of  California, 
providing  that  "  no  person  holding  any  lucra- 
tive office  under  the  United  States  or  any  other 
power,  shall  be  eligible  to  any  civil  office  of 
profit  under  this  state,"  etc.,  should  be  con- 
strued to  mean  eligible  to  hold  office  as  well  as 
to  be  elected  to  office,  and  hence  it  disqualifies 
a  state  supervisor  from  holding  this  office  after 
he  had  received  and  entered  upon  the  duties 
under  a  lucrative  federal  appointment.  People 
v.  Leonard,  73  Cal.  230. 

1.  Time  of  Entering  Office.  —  People  7'.  Hamil- 
ton, 24  111.  App.  609;  Smith  v.  Moore,  go  lnd. 
294;  Vogel  v.  State,  107  Ind.  374;  Brown  v. 
Goben,  122  Ind.  113;  Privett  v.  Bickford,  26 
Kan.  52;  State  v.  Smith,  14  Wis.  497;  State  v. 
Murray,  28  Wis.  99;  State  v.  Trumpf,  50  Wis. 
103. 

In  Kirkpatrick  v.  Brownfield,  97  Ky.  558, 
the  Constitution  of  Kentucky  provided  that  no 
person  should  be  eligible  to  the  office  of  clerk 
unless  he  should  have  procured  from  a  judge 
of  the  court  of  appeals,  or  a  judge  of  a  circuit 
court,  a  certificate  that  he  had  been  examined 
by  the  clerk  of  his  court,  under  his  super- 
vision, and  that  he  was  qualified  for  the  office 
for  which  he  was  a  candidate.  In  construing 
this  provision,  the  court  said:  "  The  framers 
of  the  constitution  in  these  sections  used  the 
word  in  the  sense  of  legally  qualified  for  office, 
or  qualified  to  hold  office.  Thus,  '  no  person 
shall  be  qualified  for  election  as  judge  of  the 
court  of  appeals,  etc.,  or  qualified  as  judge  of 
the  circuit  court,  who  is  less  than  thirty-five 
years  of  age  when  elected,'  etc.  And  so  in 
numerous  instances  it  is  apparent  that  where 
eligibility  is  required  as  of  the  date  of  the 
election,  words  are  used  to  make  the  meaning 
indisputable.  So,  in  no  less  numerous  in- 
stances, we  find  the  words  'eligible  to  the 
office,'  without  additional  words,  relating  to 
the  time  of  election.  We  think,  therefore,  that 
the  words. in  themselves,  as  used  in  the  consti- 
tution, mean  qualified  for  the  office,  not  at  the 
time  of  election,  but  at  the  time  when  the  office 
is  to  be  first  assumed.  Considering  the  care 
with  which  the  constitution  was  prepared,  and 
the  scholarlj  distinction  of  many  of  its  fram- 
ers, we  do  not  suppose  that  the  same  meaning 
is  to  be  attached  to  the  words  'eligible  to  elec- 
tion '  and  '  eligible  to  office,'  or  '  ineligible  to 
re-election  '  or  '  ineligible  to  office.'  Our  con- 
clusion, therefore,  is  that  under  the  first  part 
of  the  section  under  consideration,  the  words 
'  eligible  to  the  offices  '  mean  qualified  for  the 
offices,  and  except  for  the  words  '  at  the  time 
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of  his  election  '  the  eligibility  required  of  the 
candidate  would  relate  to  the  time  when  he 
was  about  to  hold  or  assume  the  office;  and 
that  the  same  words  '  eligible  to  the  office,' 
used  in  the  latter  part  of  the  section,  relate  to 
the  same  time,  and  are  without  words  fixing 
the  date  of  the  eligibility  at  the  time  of  the 
election." 

Gen.  Stat.  Kansas,  1889,  par.  1622,  provides 
that  "  no  person  holding  any  state,  county, 
township,  or  city  office,  or  any  employer, 
officer,  or  stockholder  in  any  railroad  in  which 
the  county  owns  stock,  shall  be  eligible  to  the 
office  of  county  commissioner."  (Gen.  Stat. 
Oct.  31,  1868,  c.  25,  §  12.  It  was  held  that 
the  word  eligible,  as  used  in  the  statute, 
means  legally  qualified;  that  is,  capable  of 
holding  office.  The  term  eligible,  as  used, 
does  not  mean  eligible  to  be  elected  to  the 
office  of  county  commissioner,  at  the  date  of 
the  election,  but  eligible  or  legally  qualified  to 
hold  the  office  after  the  election;  that  is,  at  the 
commencement  of  the  term  of  office.  Demaree 
v.  Scates,  50  Kan.  275. 

Indiana.  —  The  words  "eligible  to  any 
office,"  as  used  in  section  10,  art.  2,  of  the 
Constitution  of  Indiana,  mean  "  eligible  to 
hold  the  office,"  and  do  not  refer  to  the  elec- 
tion; for,  if  a  person  is  eligible  to  hold  the 
office  when  the  time  for  induction  into  office 
arrives,  he  may  take  the  office,  though  not 
eligible  to  hold  the  office  when  elected.  Shuck 
v.  State,  136  Ind.  63. 

So  in  Smith  v.  Moore,  90  Ind.  294,  it  was 
held  that  by  eligible  was  meant  to  be  legally 
qualified,  and  that  one  holding  a  judicial  office 
by  election  might  be  elected  to  an  office  not 
judicial,  if  the  term  of  the  latter  begins  after 
his  judicial  term  expires. 

In  Shuck  v.  State,  136  Ind.  63,  it  is  said: 
"  In  view  of  the  record  in  this  case  we  do  not 
think  it  necessary  that  we  should  consider  the 
rulings  of  the  trial  court  upon  the  demurrers 
to  the  several  paragraphs  of  the  complaint. 
We  may  suggest,  however,  that  the  words- 
'  eligible  to  any  office,'  as  used  in  section  91 
of  the  Constitution  of  Indiana,  mean  '  eligible 
to  hold  the  office,'  and  do  not  refer  to  the 
election.  If  a  person  is  eligible  to  hold  the 
office  when  the  time  for  induction  into  office 
arrives,  he  may  take  t-he  office,  though  not 
eligible  to  hold  the  office  when  elected. 
Brown  v.  Goben,  122  Ind.  113.  The  words 
'  eligible  to  any  office  '  relate  to  the  capacity  to 
hold  the  office,  and  the  term  eligible  means 
legally  qualified.     Smith  v.   Moore,  90  Ind, 

294-"  „       .  „ 

2.  Elisor.  —  In  Bruner  v.  Superior  Ct.,  92 

Cal.  245,  it  is  said:    "  The  word  elisor  has  a 

peculiar  and  appropriate  meaning  in  law,  as 

much  as  any  word  that  can  be  suggested.  It 

is  not  used  at  all  in  common  language.  No 

one  in  private  or  business  circles  would  think. 

of  calling  an  agent  or  trustee  an  elisor.  It 

Volume  X. 


Definitions. 


ELOIGN—  ELSEWHERE. 


Definitions. 


ELOIGN.  —  To  eloign  is  to  take  away  beyond  the  jurisdiction  or  to 
•conceal.1 

ELOPEMENT.    (See  also  the  title  Dower,  ante,  p.  122.)  —  See  note  2. 
ELSE.  —  See  note  3. 
ELSEWHERE.  —  See  note  4. 


can  be  found  rarely,  if  ever,  in  general  litera- 
ture. It  is  doubtful  if  the  majority  of  men  of 
good  intelligence  have  any  notion  as  to  its 
meaning.  Practically,  it  is  known  and  used 
alone  in  law  literature.  And  in  the  law  its 
meaning  is  clear  and  unquestioned.  It  has 
aiways  meant,  and  means  now,  a  person  ap- 
pointed to  perform  certain  duties  pertaining  to 
certain  officers,  when  the  latter  are  disquali- 
fied. He  was  originally  confined  to  the  duty 
of  returning  a  jury  in  the  event  of  such  dis- 
qualifications; but  in  some  states  his  duties 
are  extended  to  the  service  of  other  process, 
but  only  in  the  event  of  the  disqualification  of 
some  other  officer.  The  provision  for  such  ap- 
pointment, as  stated  in  Blackstone,  is  as  fol- 
lows: '  If  the  sheriff  be  not  an  indifferent  per- 
son—  as  if  he  be  a  party  to  the  suit,  or  be 
related  either  by  blood  or  affinity  to  either  of 
the  parties  —  he  is  not  then  trusted  to  re- 
turn the  jury,  but  the  venire  shall  be  directed 
to  the  coroners,  who,  in  this  as  in  many  other 
instances,  are  the  substitutes  of  the  sheriff  to 
execute  process,  when  he  is  deemed  an  im- 
proper person.  If  any  exception  lies  to  the 
coroners,  the  venire  shall  be  directed  to  two 
clerks  of  the  court,  or  two  persons  of  the 
county  named  by  the  court  and  sworn.  And 
these  two,  who  are  called  elisors,  or  electors, 
shall  indifferently  name  the  jury,'  etc.  3  Bl. 
Com.  355.  In  Bouvier's  Law  Dictionary, 
elisors  are  defined  as  persons  appointed  by  the 
court  to  return  a  jury  when  the  sheriff  and 
coroner  have  been  challenged  as  incompetent. 
Such  is  the  definition  given  in  all  the  diction- 
aries, and  such  the  sense  in  which  the  word 
is  used  in  all  the  law  books  to  which  our 
attention  has  been  called;  and  we  do  not 
understand  that  counsel  for  respondent  claims 
differently." 

Where  there  is  no  sheriff  or  coroner  in  the 
■county,  a  writ  of  attachment  may  be  served 
by  an  elisor  appointed  by  the  court.  McFar- 
land  v.  Tunnel,  51  Mo.  334. 

1.  Garneau  v.  Port  Blakely  Mill  Co.,  8 
Wash.  475. 

2.  Elopement.  —  Lord  Coke  says  that  under 
the  statute  of  Westm.  2,  c.  34,  "  If  the  wife 
elope  from  her  husband,  that  is,  if  the  wife 
leave  her  husband,  and  goeth  away  and  tar- 
rieth  with  her  adulterer,  she  shall  lose  her 
dower  until  her  husband  willingly  without 
coercion  ecclesiastical  be  reconciled  unto  her, 
and  permit  her  to  cohabit  with  him."  Co. 
Litt.  32a.  The  word  elope  is  not  used  in  the 
statute,  which  provides  that  "  if  a  wife  will- 
ingly leave  her  husband,  and  go  away  and 
continue  with  her  advouterer,  she  shall  be 
barred  forever  of  action  to  demand  her 
dower,"  etc.  So  that  the  meaning  Lord  Coke 
attaches  to  the  word  covers  the  entire  offense 
specified  in  the  statute.  See  also  Bacon's  Abr. 
Dower,  F. ;  Cogswell  v.  Tibbetts,  3  N.  H.  41. 

Sir  William  Blackstone,  and  the  courts  in 
many  of  the  cases,  exclude  the  conception 
"  adultery  "  from  the  meaning  of  the  word. 


"  Yet  now,"  says  Blackstone,  "  by  the  statute 
of  Westm.  2,  if  a  woman  voluntarily  leaves 
(which  the  law  calls  eloping  from)  her  husband, 
and  lives  with  an  adulterer,  she  shall  lose  her 
dower,  unless  her  husband  be  voluntarily 
reconciled  to  her."  2  Bl.  Com.  130.  In 
M'Cutchen  v.  M'Gahay,  11  Johns.  (N.  Y.)  281, 
the  court  says:  "  If  the  wife  elopes,  without 
an  adulterer,  and  afterwards  offers  to  return, 
and  the  husband  refuses  to  receive  her,  his 
liability  for  her  contracts  for  necessaries  is  re- 
vived from  that  time,  notwithstanding  a  gen- 
eral notice  not  to  trust  her."  See  also 
M'Gahay  v.  Williams,  12  Johns.  (N.  Y.)  293; 
Hunters.  Boucher,  3  Pick.  (Mass.)  289;  Harris 
v.  Morris,  4  Esp.  N.  P.  41. 

To  constitute  an  elopement  that  will  bar  the 
wife's  right  of  dower,  by  the  statute  of 
Westm.  2,  the  wife  must  leave  and  depart 
from  her  husband.  In  an  action  brought  by  a 
widow  for  dower  in  certain  real  estate  belong- 
ing to  her  late  husband's  estate,  the  plea 
alleged  that  the  demandant  had  committed 
adultery  on  a  particular  day,  and  thereafter- 
wards  lived  in  adultery,  during  the  life  of  her 
late  husband,  he  being  absent  on  a  voyage  to 
Europe.  But  there  was  no  allegation  that  she 
left,  and  departed,  and  dwelt  with  the  adul- 
terer. Said  the  court:  "  Notwithstanding  any- 
thing alleged  in  this  plea,  she  may  have 
continued  to  reside  in  the  family  of  her  late 
husband  during  the  whole  time  mentioned  in 
the  plea;  and  however  gross  her  conduct  there 
may  have  been  during  the  absence  of  her  hus- 
band, it  is  very  clear  it  does  not  amount  to  an 
elopement."    Cogswell  v.  Tibbetts,  3  N.  H.  41. 

De  Grey,  C.  J.,  in  Hatchett  v.  Baddeley,  2 
W.  Bl.  1080,  speaks  of  the  meaning  of  elope- 
ment as  follows:  "  The  word  elopement  is  not 
a  legal  term,  nor  has  any  express  meaning  in 
the  law.  It  is  not  to  be  found  in  Bracton, 
Britton,  or  Fleta;  nor  is  used  in  the  statute  of 
Westm.  2.  The  '  Mirror  '  indeed  has  the 
word  elopa,  but  in  a  different  sense;  and  none 
of  the  dictionaries  or  etymologists  explain  the 
word,  except  Blount  and  Jacob.  Lord  Coke  is 
the  first  that  I  remember  to  have  mentioned 
it,  and  he  speaks  of  a  wife's  eloping  and  re- 
maining with  an  adulterer.  The  modern 
books  never  speak  of  elopement  but  in  a  crim- 
inal view." 

3.  Bills  and  Notes.  (See  also  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
65.) — An  instrument  signed  "  A  B  or  else.  C  D," 
but  otherwise  having  the  ordinary  form  of  a 
promissory  note,  is  not  a  promissory  note  by 
C  D  within  the  statute  of  Anne,  because  it 
operates  differently  as  to  the  parties.  It  is 
an  absolute  undertaking  on  the  part  of  A  B 
to  pay;  and  it  is  conditional  only  on  the  part 
of  C  D,  for  he  undertakes  to  pay  only  in  the 
event  of  A  B's  not  paying.  Ferris  v.  Bond. 
4  B.  &  Aid.  679,  6  E.  C.  L.  651. 

4.  Wills.  (See  also  the  title  Wills.)  —  If  one 
who  has  real  estate  in  the  towns  of  A,  B,  C, 
and  D,  though  that  in  D  greatly  exceeds  in 
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EM.    See  note  I. 

EMANCIPATION.  (See  also  the  titles  Infants  ;  Slavery  ;  Parent  and 
Child;  Poor  and  Poor  Laws;  and  see  Encyc.  of  Pleading  ani> 
PRACTICE,  vol.  10,  p.  581.) — Emancipation  is  the  act  by  which  a  person 
who  was  once  in  the  power  of  another  is  rendered  free.2 

EMBANKMENT.    (See  also  the  title  Working  CONTRACTS.)  —  See  note  3. 


value  that  in  A,  B,  or  C,  devises  "  all  his 
real  estate  in  A,  B,  and  C,  or  elsewhere,"  the 
real  eslate  in  D,  if  there  is  nothing  in  the  will 
to  show  a  contrary  intention,  will  pass  by  the 
word  elsewhere.  Chester  v.  Chester,  3  P. 
Wms.  61;  Winn  v.  Littleton,  1  Vern.  3;  Strong 
v.  Teatt,  2  Burr.  912;  Freeman  v.  Chandos,  I 
Cowp.  363;  Atkyns  v.  Atkyns,  2  Cowp.  808; 
Roe  v.  Reade,  8  T.  R.  118. 

A  testamentary  gift  of  all  in  a  certain 
locality,  or  elsewhere,  includes  the  residuary 
personal  estate.  Re  Scarborough,  30  L.  J.  P. 
M.  &  A.  85. 

In  Shipping  Articles,  the  word  elsewhere  must 
be  construed  either  as  void  for  uncertainty, 
under  the  Act  of  Congress  of  July  20,  1790, 
for  the  regulation  of  seamen  in  the  merchant 
service,  or  as  subordinate  to  the  principal  voy- 
age stated  in  the  preceding  words;  the  word 
"  voyage  "  being  used  as  a  technical  word, 
and  importing  a  definite  commencement  and 
end.  Brown  v.  Jones,  2  Gall.  (U.  S.)  477. 
See  also  Wood  v.  The  Brigantine  Nimrod, 
Gilp.  (U.  S.)  83. 

Corporation.  —  Where  the  memorandum  of 
association  of  a  corporation  organized  under 
the  laws  of  England  provides,  among  other 
things,  that  it  may  purchase  or  otherwise 
acquire  mining  lands  in  the  state  of  Missouri, 
or  elsewhere,  such  corporation  has  power  to 
purchase  mining  lands  in  England  as  well  as 
in  Missouri.  Missouri  Lead  Min.,  etc.,  Co.  v. 
Reinhard,  114  Mo.  218. 

Ejusdem  Generis.  —  A  complaint  that  a  person 
applied  to  another  a  profane  epithet  at  the  latter 
person's  residence  does  not  charge  a  violation  of 
a  city  ordinance  of  Camden  city  providing  for 
the  conviction  of  all  persons  who  shall  make, 
aid,  countenance,  or  assist  in  making,  any  im- 
proper noise,  riot,  disturbance,  or  breach  of 
the  peace,  on  the  streets  or  highways,  or  else- 
where within  the  city.  The  court  said:  "  It  is 
true  that  the  word  elsewhere  follows  and  is 
coupled  with  the  words'  streets  and  highways,' 
in  designating  the  place  where  the  prohibited 
conduct  may  occur.  But  all  these  words  must 
be  construed  together,  and  the  word  elsewhere, 
following  the  words  '  streets  and  highways,' 
must  be  regarded  as  signifying  places  ejusdem 
generis/  namely,  parks,  squares,  and  places 
frequented  by  the  pu  blic.  Potter's  D war.  Stat. 
236;  Livermore  v.  Chosen  Freeholders,  31  N. 
J.  L.  507."    State  v.  Camden,  52  N.  J.  L.  289. 

English  Statute. —  The  words,  "  the  United 
Kingdom  or  elsewhere  "  (section  2,  Sch.  D, 
Income  Tax  Act,  1853,  16  &  17  Vict.,  c.  34),  by 
the  alternative  description,  include  the  whole 
world.  Colquhoun  v.  Brooks,  57  L.  J.  Q.  B. 
443,  21  Q.  B.  Div.  52,  59  L.  T.  661,  36  W.  R. 
657,  52  J.  P.  645.  But  the  decision  of  the 
majority  of  the  Court  of  Appeal  {affirmed  L.  R. 
14  App.  493),  was  the  other  way,  and  Esher, 
M.  R.,  said:  "  I  do  not  think,  when  the  act  is 
looked  at,  that  elsewhere  is  meant  to  include 
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every  other  part  of  the  inhabited  globe.  There 
may  be  some  outlying  parts  of  the  Queen's 
dominions  which  are  not  colonies,  but  over 
which  the  Queen  exercises  all  sovereign 
rights,  and  therefore  places  in  which  Parlia- 
ment has  a  right  to  exercise  all  its  rights,  and 
the  words  '  or  elsewhere  '  may  have  been  in- 
serted by  way  of  caution  to  include  such 
places.  I  cannot  think  that  they  are  meant  to> 
include  all  colonies  which  have  their  own  par- 
liaments nor  all  foreign  countries." 

1.  Em  and  Folio.  —  In  Hope  v.  Swift,  58. 
Minn.  88,  it  is  said:  "  Though  we  cannot  be 
supposed  to  know  much  about  the  technical 
terms  of  art  in  the  printing  business,  yet  this 
being  a  public  statute,  it  is  our  duty  to  take 
judicial  notice  of  the  meaning  of  such  terms- 
used  in  it.  A  '  folio,'  in  that  business,  as  in 
the  law  business,  means  one  hundred  words; 
but  in  this  statute  the  meaning  of  the  term 
'  folio  '  is  defined  and  limited,  and  must  be 
used  with  reference  to  that  definition.  In  this 
section  it  means  two  hundred  and  fifty  ems  of 
solid  matter.  The  em  was  originally  square, 
and  such  square  is  the  unit  of  measurement, 
and  varies  in  size  as  the  type  varies.  But 
still,  different  makes  of  type  vary  in  width, 
and  especially  is  there  a  difference  in  this  re- 
spect between  the  old  makes  and  the  point 
system,  which  of  late  years  is  being  almost 
universally  adopted.  While  two  hundred  and 
fifty  ems  will  make  on  an  average  about  one 
hundred  words  in  some  makes  of  type,  it  will 
not  in  others.  Solid  matter  means  that  there 
shall  be  no  leading  between  the  lines,  and  no 
padding  beyond  the  usual  and  ordinary  spac- 
ing between  the  words.  With  these  restric- 
tions the  two  hundred  and  fifty  ems  must  be 
taken  as  a  folio,  whether  it  makes  one  hun- 
dred words  or  not." 

2.  Bouvier's  Law  Diet.,  quoted  in  Fremont  v. 
Sandown,  56  N.  H.  303. 

3.  Embankment. —  In  Pittsburg,  etc.,  R.  Co. 
v.  Rose,  74  Pa.  St.  362,  it  was  held  that  the 
ties  and  filling  of  a  railroad  were  part  of  an 
embankment. 

Levee  Distinguished  From.  (See  also  Levee.) 
—  In  State  v.  New  Orleans,  etc.,  R.  Co.,  42  La. 
Ann.  142,  it  is  said:  "  Embankment,  which  is 
the  term  used  in  the  ordinance,  is  not  synony- 
mous with  the  term  '  levee,'  used  in  the  stat- 
ute. An  embankment  is  an  artificial  bank  or 
mound  of  earth.  (Webster.)  It  may  be  used 
either  exclusively  as  a  roadway  or  as  a  rail- 
road bed,  or  exclusively  as  a  protection  from 
overflow,  or  as  both.  A  levee  is  an  artificial 
mound  of  earth  intended  exclusively  as  a  pro- 
tection from  overflow;  every  levee  is  therefore 
an  embankment,  but  every  embankment  is  not 
a  levee." 

Highways.  (See  also  the  title  Highways.)  — 
In  State  v.  Day,  52  Ind.  485,  it  was  held  that 
an  indictment  for  appropriating  a  highway 
and  making  an  embankment  alongside  of  and 
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EMBARGO.  (See  also  the  titles  International  Law  ;  Marine  Insur- 
ance; and  see  BLOCKADE,  vol.4,  P-  584.)  —  An  embargo  is,  in  its  special 
sense,  a  detention  of  vessels  in  a  port,  whether  they  be  national  or  foreign, 
whether  for  the  purpose  of  employing  them  and  their  crews  in  a  naval  expedi- 
tion, as  was  formerly  practiced,  or  for  political  purposes,  or  by  way  of 
reprisals.  A  civil  embargo  may  be  laid  for  the  purpose  of  national  welfare 
or  safety,  as  for  the  protection  of  commercial  vessels  against  the  rules  of  bel- 
ligerent powers  which  would  expose  them  to  captjure.  Such  was  the  measure 
adopted  by  the  United  States  in  December,  1807,  which  detained  in  port  all 
vessels  except  those  which  had  a  public  commission  and  those  that  were 
already  laden  or  should  sail  in  ballast.  A  hostile  embargo  is  a  kind  of  reprisal 
by  one  nation  upon  vessels  within  its  ports,  belonging  to  another  nation  with 
which  a  difference  exists,  for  the  purpose  of  forcing  it  to  do  justice.  If  this 
measure  should  be  followed  by  war,  the  vessels  are  regarded  as  captured ;  if 
by  peace,  they  are  restored.1 

EMBARRASS.  —  See  note  2. 

EMBASSADOR.  —  See  the  titles  CONSULS,  vol.  7,  p.  6 ;  Ministers  and 
Ambassadors. 


across  it,  was  not  defective  because  of  failure 
to  allege  the  height  of  the  embankment.  The 
court  said:  "  In  our  opinion  the  word  '  ditch,' 
in  its  common  and  usual  signification,  as  gen- 
erally accepted,  imports  a  trench  of  sufficient 
width  and  depth  to  obstruct  a  highway,  in  the 
legal  sense,  if  cut  or  dug  across  it;  and  it 
seems  very  plain  that  the  word  embankment, 
in  its  common,  usual,  and  accepted  meaning, 
fairly  imports  a  ridge  of  earth  of  sufficient 
height  and  base  to  form  a  serious  obstruction 
to  a  highway,  if  raised  across  its  passage." 

1.  Embargo.  —  Woolsey's  International  Law. 

An  embargo  is  not  required  to  be,  upon  the 
face  of  the  act,  definite  as  to  time.  It  is 
frequently  otherwise.  But  it  is  from  the 
very  nature  and  policy  of  the  measure  a  tempo- 
rary restraint.  An  embargo,  ex  vi  termini, 
means  only  a  temporary  suspension  of  trade. 
M'Bride  v.  Marine  Ins.  Co.,  5  Johns.  (N.  Y.) 
308;  Beale  v.  Thompson,  3  B.  &  P.  416.  Em- 
bargo means  a  "  prohibition  to  sail."  The 
William  King,  2  Wheat.  (U.  S.)  153. 

Where,  after  a  voyage  had  commenced,  the 
vessel  was  detained  in  a  port  by  the  Embargo 
Act  of  Dec.  22,  1807,  it  was  held  that  the 
insured,  under  the  general  words  of  the 
policy,  which  was  against  "  all  arrests  and  re- 
straints," had  a  right  to  abandon  and  recover 
for  a  total  loss.  M'Bride  v.  Marine  Ins.  Co., 
5  Johns.  (N.  Y.)  299.  Whether  an  embargo  be 
legally  or  illegally  laid,  the  insurer  is  equally 
liable  for  the  loss  occasioned  by  it.  Marshall 
on  Insurance,  bk.  1,  c.  12,  §  5. 

An  embargo,  considered  as  a  temporary  sus- 
pension of  commerce,  does  not  operate  by  a 
dissolution  of  any  mercantile  contract.  Bay- 
lies v.  Fetyplace,  7  Mass.  325;  Beale  v. 
Thompson,  3  B.  &  P.  405,  4  East  546;  Hadley 
v.  Clarke,  8  T.  R.  259. 

The  Embargo  Act  of  Dec.  22,  1807,  was  con- 
stitutional. 1  Kent's  Com.  432;  U.  S.  v.  The 
Brigantine  William,  2  Hall's  L.  J.  255. 
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2.  Embarrassing  —  Pleadings.  (See  also 
Encyc.  of  Pl.  and  Pr.,  titles  Scandal  and 
Impertinence;  Sham  and  Frivolous  Plead- 
ings.)—  The  term  embarrass  is  used  in  law  in 
connection  with  pleadings.  In  England,  under 
R.  S.  C.  order  19,  rule  27,  the  court  or  judge 
may,  at  any  stage  of  the  proceedings,  order 
any  matter  in  any  indorsement  which  may 
tend  to  embarrass  the  fair  trial  of  the  action, 
to  be  struck  out  or  amended,  and  may  in  such 
case  order  costs  of  application  to  be  paid  as 
between  solicitor  and  client.  To  embarrass, 
within  this  provision,  means  to  state,  in  a 
party's  pleading,  matter  that  the  party  is  not 
entitled  to  make  use  of.  Heugh  v.  Chamber- 
lain, 25  W.  R.  742.  See  also  Spurr  v.  Hall,  2 
Q.  B.  Div.  615;  Berdan  v.  Greenwood,  3  Exch. 
Div.  251.  In  In  re  Morgan,  35  Ch.  Div.  492,  it 
was  held  that  a  defense  was  not  embarrassing 
by  reason  of  alleging  several  inconsistent 
statements  of  fact. 

Embarrassed  —  Libel  and  Slander.  (See  gen- 
erally the  title  Libel  and  Slander.) — In 
Hayes  v.  Press  Co.,  127  Pa.  St.  648,  it  is  said: 
"  In  its  application  to  a  man's  financial  con- 
dition or  Standing,  the  word  embarrassed, 
employed  in  the  headline  of  the  article  com- 
plained of,  ordinarily  means  encumbered  with 
debt,  beset  with  urgent  claims  and  demands, 
unable  to  meet  his  pecuniary  engagements, 
etc.;  words  of  substantially  the  same  import 
as  those  used  in  the  innuendo.  The  office  of 
an  innuendo  is  to  aver  the  meaning  of  the 
language  published,  but  if  the  common  un- 
derstanding of  mankind  takes  hold  of  the 
published  words,  and  at  once,  without  diffi- 
culty or  doubt,  applies  a  libelous  meaning 
to  them,  an  innuendo  is  not  needed,  and  if 
used  may  be  treated  as  useless  surplusage. 
Considered  in  connection  with  the  rest  of 
the  article,  the  word  embarrassed  means 
substantially  what  is  ascribed  to  it  in  the 
innuendo." 
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7.  The  Intent,  996. 

8.  Return  of  Property  or  Settlement,  997. 

III.  Particular  Classes  of  Persons,  997. 

1.  In  General,  997. 

2.  Clerks  and  Servants,  999. 

a.  Who  Are  —  In  General,  999. 

b.  Payment  of  Compensation,  1001. 

(1)  In  General,  1001. 

(2)  Commissions,  1001. 

c.  Occasional  Employment,  1002. 

d.  Employment  by  More  than  One  Master,  1002. 

e.  Servants  De  Facto,  1002. 

3.  Agents,  1003. 

a.  Who  Are  —  In  General,  1003. 

b.  Payment  of  Compensation,  1004. 

(1)  In  General,  1004. 

(2)  Agents  on  Commission,  1004. 
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C.  Casual  Employment,  1005. 

d.  Right  to  Mix  Funds,  1005. 

e.  Collecting  Agents,  1005. 

f.  Stockbrokers,  1006. 

g.  Railroad  and  Express  Agents,  I006. 

h.  Agents  De  Facto,  1006. 

4.  Partners,  1006. 

5.  Bailees,  Including  Common  Carriers,  1007.. 

6.  Attorneys,  1009. 

7.  Trustees,  Guardians,  Administrators,  etc.,  1010. 

8.  Assignees  in  Bankruptcy  or  Insolvency,  etc.,  1011. 

9.  Officers  and  Employees  of  Private  Corporations^  1011. 

a.  Officers  in  General,  1 1  o  1 . 
<5.  Servants,  1012. 

10.  Batiks  and  Their  Officers  and  Employees,  10 12. 

a.  Private  Bankers  and  Managers,  1012. 
Officers  of  Banks  Generally,  1013. 

c.  Cashiers  and  Clerks,  1013. 

d.  National  Banks,  10 13. 

(1)  In  General,  1013. 

(2)  Officers  and  Directors,  1014. 

(3)  Cashiers  and  Tellers,  1016. 

11.  Public  Officers  and  Employees,  1016. 

a.  United  States  Officers,  1016. 

State  Officers,  10 18. 
<r.  County  Officers,  1019. 

Municipal  and  Totvnship  Officers,  1021. 
^.  Z><?  Facto  Officers,  1022. 

Clerks  and  Servants  of  Officers,  1022. 
g.  Persons  Aiding  Officers,  1023. 

IV.  Embezzlement  From  the  Mails,  1023. 

1.  I 71  General,  1023. 

2.  By  Postmasters,  Postal  Clerks,  etc.,  1024. 

3.  By  Mail  Carriers,  1025. 

4.  Private  Individuals,  1025. 

5.  Decoy  Letters,  1025. 

V.  Locality  of  the  Offense,  1025. 

1.  In  General,  1025. 

2.  Conversion  in  Another  State,  1027. 

3.  Bringing  into  One  County  or  State  Property  Embezzled  in  Another \  1028* 

4.  Embezzlement  In  the  State  by  a  Person  Without,  1028. 

VL  Evidence,  1028. 

1.  Scope  of  Section,  1028. 

2.  Presumptions  —  Burden  of  Proof ,  1028. 

3.  Competency ,  Relevancy,  and  Materiality,  1029. 

a.  In  General,  1029. 

b.  Employment  or  Relation  of  Trust,  1030. 

c.  Receipt  and  Conversion  or  Appropriation  of  Property^  1031. 

d.  Ownership  of  Property,  1032. 

e.  Intent,  1032. 

f.  Other  Offenses  and  Similar  Acts,  1033. 

g.  Hearsay,  1034. 
Expert  Testimony,  1034. 

i.  Documentary  Evidence,  1034. 

(1)  Public  Records  and  Transcripts,  Official  Statements,  etc.,  1034. 

(2)  Books  of  Account,  Statements,  Receipts,  Checks,  etc.,  1035. 

(3)  Letters,  1036. 

j.  Confessions,  Admissions,  and  Statements  of  Accused,  1036. 

4.  Sufficiency  of  Evidence,  1037. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  EMBEZZLEMENT  in  the  Encyclo- 
pedia of  Pleading  and  Practice,  vol.  7,  p.  410. 

For  other  /natters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
in  this  work  the  titles  CRLMLNAL  LA  W,  vol.  8,  p.  274  ;  LARCENY. 

1.  Definition,  Origin,  and  Nature  of  the  Offense  —  1.  Definition.  — 

Embezzlement,  which  is  a  statutory  offense  and  not  a  common-law  offense,1 
can  be  defined  in  a  general  way  only,  and  in  terms  broad  enough  to  cover  the 
general  object  and  scope  of  the  various  statutes  on  this  subject.  It  may  be 
so  defined  as  the  fraudulent  appropriation  or  conversion  of  the  property  or 
goods  of  another  by  one  who  has  rightful  possession,  or  who  is  intrusted  with 
the  possession,  at  the  time  of  the  conversion.2 

2.  Origin  of  the  Offense.  —  Embezzlement  is  purely  a  statutory  offense.  It 
was  unknown  at  common  law.3  It  originated,  as  will  be  shown  in  the  subse- 
quent paragraphs,  in  an  English  statute  enacted  for  the  purpose  of  supplying 
what  were  considered  to  be  defects  in  the  common  law  of  larceny,  so  as  to 
reach  and  punish  the  fraudulent  conversion  of  money  or  property  which  could 
not  be  reached  by  the  common  law.4 

3.  Particular  Statutes  —  in  England.  —  The  first  statute  of  embezzlement  was 
enacted  in  England  in  1799,  in  the  reign  of  George  the  Third.5  This  and  all 
other  statutes  on  this  offense  in  England  have  been  superseded  by  24  &  25  Vict.f 
c.  96,  §  68,  passed  in  1861,  which  is  the  law  now  in  force.6 


1.  Embezzlement  a  Statutory   Offense.  —  See 

infra,  this  section,  Origin  of  the  Offense. 

2.  Definitions  of  Embezzlement.  —  Any  defini- 
tion of  this  crime  must  necessarily  be  very 
general,  and  in  some  respects  unsatisfactory. 
Many  important  elements  of  the  crime  are  not 
in  the  least  suggested  by  the  definition,  and 
cannot  be.  A  definition  which  will  show  what 
various  classes  of  persons  can  commit  embez- 
zlement, the  fiduciary  relation,  what  degree  of 
trust  or  confidence  must  exist  between  the  one 
embezzling  and  the  one  defrauded,  and  what 
possession  is  necessary,  is  impossible.  Embez- 
zlement is,  in  fact,  just  what  the  statute  says 
it  is,  and  nothing  more  or  less.  See  Ex  p. 
Hedley,  31  Cal.  III. 

As  was  said  by  Mr.  Bishop:  "  Embezzle- 
ment is  the  fraudulent  misappropriation,  by  a 
servant  or  other  person  within  the  terms  of  the 
statute  of  embezzlement,  of  such  property  as 
the  statute  makes  the  subject  of  it,  under  the 
circumstances  designated  therein,  to  the  use 
of  the  embezzler,  or  otherwise  to  the  injury  of 
the  owner  thereof."  2  Bishop's  New  Crim. 
Law,  §  325,  2. 

"  Embezzlement  is  an  intentional  and  fraud- 
ulent appropriation  of  the  goods  of  another 
by  a  person  intrusted  with  the  property  of  the 
same."    1  Whart.  Crim.  Law,  ^  1009. 

See  Leonard  v.  State,  7  Tex.  App.  417;  State 
v.  Johnson,  21  Tex.  775;  Brady  v.  State,  21 
Tex.  App.  659;  State  v.  Wolff,  34  La.  Ann. 
1153;  State  v.  O'Kean,  35  La.  Ann.  903;  People 
v.  Gallagher,  100  Cal.  466. 

3.  Embezzlement  Not  an  Offense  at  Common 
law.  —  State  v.  Wolff,  34  La.  Ann.  1 1 53 ; 
Leonard  v.  State,  7  Tex.  App.  417;  State  v. 
Kusnick,  45  Ohio  St.  541,  4  Am.  St.  Rep.  564 
Com.  v.  Stearns,  2  Met.  (Mass.)  343;  Com 
•v.  Hays,  14  Gray  (Mass.)  62,  74  Am.  Dec.  662 
Exp.  Hedley,  31  Cal.  109;  People  v.  Galla 


gher,  100  Cal.  466;  State  v.  Mason,  108  Ind. 
48;   McCann  v.  U.  S..  2  Wyoming  274. 

4.  Purpose  of  Statutes. —  See  infra,  this  sec- 
tion. Particular  Statutes;  Object  of  the  Statutes. 

5.  Original  English  Statute.  —  39  Geo.  III. 
c.  85. 

Though  this  act  has  since  been  repealed,  yet 
on  account  of  the  many  judicial  decisions  ren- 
dered under  it,  and  because  it  was  the  first  law 
on  the  subject,  from  which  the  whole  doctrine  of 
embezzlement  has  been  evolved,  its  language 
is  important.  It  enacted:  "If  any  servant 
or  clerk,  or  any  person  employed  for  the  pur- 
pose, or  in  the  capacity  of  a  servant  or  clerk  to 
any  person  or  persons  whomsoever,  or  to  any 
body  corporate  or  politic,  shall,  by  virtue  of 
such  employment,  receive  or  take  into  his  pos- 
session any  money,  goods,  bond,  bill,  note, 
banker's  draft,  or  other  valuable  security  or 
effects,  for  or  in  the  name  or  on  account  of  his 
master  or  masters,  employer  or  employers, 
and  shall  fraudulently  embezzle,  secrete,  or 
make  away  with  the  same,  or  any  part  thereof, 
every  such  offender  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master 
or  masters,  employer  or  employers,  for  whose 
use,  or  in  whose  name  or  names,  or  on  whose 
account,  the  same  was  or  were  delivered  to 
or  taken  into  the  possession  of  such  servant, 
clerk,  or  other  person  so  employed,  although 
such  money,  *  *  *  was  or  were  not  other- 
wise received  into  the  possession  of  such 
master  or,  masters,  emplover  or  employers, 
than  by  the  actual  possession  of  his  or  their 


servant, 


so  employed. 
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This  was  followed  by  7  &  S  Geo.  IV.,  c.  49, 
§  47,  which  in  effect  enacted  substantially  the 
same  law  as  the  foregoing. 

6.  The  Present  English  Statute  (24  &  25  Vict., 
c.  96,  §  68)  enacted:  "  Whosoever,  being  a 
clerk  or  servant,  or  being  employed  for  the 
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In  Canada.  —  Embezzlement  is  also  defined  and  punished  in  Canada  by  a 
statute  borrowed  from  the  present  English  statute,  and  similar  to  it  in  its 
provisions.1 

In  the  United  States.  —  From  time  to  time  various  statutes  have  been  enacted 
in  almost  all  of  the  United  States  upon  this  subject.  They  follow  in  a 
general  way  the  intent  of  the  English  statutes,  but  they  vary  widely  from 
thess  and  from  each  other  in  the  language  employed.2    The  object  and 


purpose  or  in  the  capacity  of  a  clerk  or  servant, 
shall  fraudulently  embezzle  any  chattel, money, 
or  valuable  security,  which  shall  be  delivered 
to  or  received  or  taken  into  possession  by  him 
for  or  in  the  name  or  on  the  account  of  his  mas- 
ter or  employer,  or  any  part  thereof,  shall  be 
deemed  to  have  feloniously  stolen  the  same 
from  his  master  or  employer,  although  such 
chattel,  *  *  *  was  not  received  into  the 
possession  of  such  master  or  employer  other- 
wise than  by  the  actual  possession  of  his 
clerk,    *    *    *    so  employed." 

The  Decisions  rendered  under  the  earlier 
English  statute  are  more  applicable  to  Ameri- 
can law  because  that  act  contained  the  words 
"  shall  by  virtue  of  such  employment  receive  or 
take  into  his  possession  "  any  chattel,  etc.,  and 
most  of  the  American  statutes  contain  these 
words.  These  words  were  advisedly  omitted 
in  24  &  25  Vict.,  c.  96,  §  68,  in  order  to  get  rid 
of  that  element  in  the  crime  which  made  it 
necessary  that  the  clerk  or  servant  embezzling 
should  be  acting  within  the  scope  of  his  em- 
ployment. Under  the  present  act,  if  he  re- 
ceives a  chattel  when  acting  outside  of  his 
employment,  he  may  be  guilty  of  embezzling  it. 
See  infra,  this  title,  Elements  of  the  Offense 
—  Receipt  by  Virtue  of  Employment  or  Office  — 
Receipt  For,  or  in  the  Name  or  on  Account  of. 
A/aster  or  Employer. 

1.  Canadian  Statutes.  —  Acts  of  1869,  c.  21, 
§  70;  Reg.  v.  Topple,  12  Nova  Scotia  566. 

2.  American  Statutes.  —  The  Ohio  statute, 
which  is  an  example  of  the  earlier  form  of 
the  embezzlement  statutes,  reads  as  follows 
(Bates's  Annot.  Stat.  1897,  p  6842):  "  An  officer, 
attorney  at  law,  agent,  clerk,  guardian,  ex- 
ecutor, adminisi  rator,  trustee,  assignee  in 
insolvency,  servant,  or  employee  of  any  per- 
son, except  apprentices  and  persons  under  the 
age  of  eighteen  years,  who  embezzles  or  con- 
verts to  his  own  use,  or  fraudulently  takes  or 
makes  away  with,  or  secretes  with  intent  to  em- 
bezzle or  convert  to  his  own  use  anything  of 
value  which  shall  come  into  his  possession  by 
virtue  of  his  employment  or  appointment  as 
such  officer,  attorney  at  iaw,  agent,  clerk, 
guardian,  executor,  administrator,  trustee, 
assignee  in  insolvency,  servant,  or  employee; 
and  an  officer  elected  or  appointed  to  an  office 
of  public  trust  or  profit  in  this  state,  and  an 
agent,  clerk,  servant,  or  employee  of  such  officer, 
or  of  a  board  of  such  officers,  who  embezzles  or 
converts  to  his  own  use,  or  conceals  with  such 
intent,  anything  of  value  that  shall  come  into 
his  possession  by  virtue  of  [his]  office  or  em- 
ployment, is  guilty  of  embezzlement  and  shall 
be  punished  as  for  the  larceny  of  the  thing 
embezzled." 

The  New  York  statute  on  this  subject,  which 
has  lately  been  re-enacted,  is  different  from 
any  other.  All  offenses  kindred  to  larceny, 
including    embezzlement,    are    provided  for 


altogether  in  one  act.  Embezzlement  is  more 
nearly  embraced  within  the  crime  of  larceny 
in  New  York  than  in  any  other  state.  It  is 
there  declared  (Penal  Code,  p  528):  "  A  person 
who,  with  the  intent  to  deprive  or  defraud  the 
true  owner  of  his  property,  or  of  the  use  and 
benefit  thereof,  or  to  appropriate  the  same  to 
the  use  of  the  taker,  or  of  any  other  per- 
son *  *  *  [here  follows  provision  for  ordi- 
nary larceny]  or  having  in  his  possession, 
"custody,  or  control,  as  a  bailee,  servant, 
attorney,  agent,  clerk,  trustee,  or.  officer  of  any 
person,  association,  or  corporation,  or  as  a 
public  officer,  or  as  a  person  authorized  by 
agreement,  or  by  competent  authority,  to  hold 
or  take  such  possession,  custody,  or  control, 
any  money,  property,  evidence  of  debt  or  con- 
tract, article  of  value  of  any  nature,  or  thing 
in  action  or  possession,  appropriates  the  same 
to  his  own  use,  or  that  of  any  other  person 
other  than  the  true  owner  or  person  entitled  to 
the  benefit  thereof,  steals  such  property,  and 
is  guilty  of  larceny." 

The  Illinois  statute  (Crim.  Code  1896,  §§  165, 
166)  provides:  "  Whoever  embezzles  or  fraudu- 
lently converts  to  his  own  use,  or  secretes  with 
intent  to  embezzle  or  fraudulently  convert  to 
his  own  use,  money,  goods,  or  property  deliv- 
ered to  him,  which  may  be  the  subject  of 
larceny,  or  any  part  thertof,  shall  be  deemed 
guilty  of  larceny."  "  If  any  officer,  agent, 
clerk,  or  servant  of  any  incorporated  company, 
or  if  a  clerk,  agent,  servant,  orapprentice  of  any 
person  or  copartnership  or  society,  embezzles 
or  fraudulently  converts  to  his  own  use,  or 
takes  and  secretes  with  intent  so  to  do,  without 
the  consent  of  his  company,  employer,  or  mas- 
ter, any  property  of  such  company,  employer, 
master,  or  another  which  has  come  to  his 
possession,  or  is  under  his  care  by  virtue  of 
such  office  or  employment,  he  shall  be  deemed 
guilty  of  larceny." 

The  present  Massachusetts  law  is  substan- 
tially the  same  as  that  of  Illinois.  Mass.  Pub. 
Stat.,  §§  37-41.  p.  1143. 

The  Pennsylvania  statute  keeps  this  offense 
entirely  distinct  from  the  offense  of  larceny, 
and  is  provided  for  by  a  different  law,  in  a  sep- 
arate chapter.  The  offense  is  denominated 
embezzlement. 

The  California  statute  (Penal  Code  1897, 
§  508)  simply  provides  that  "  every  clerk, 
agent,  or  servant  of  any  person,  who  fraudu- 
lently appropriates  to  his  own  use,  *  *  * 
any  property  of  another  which  has  come  into 
his  control  or  care  by  virtue  of  his  employ- 
ment,   *    *    *    is  guilty  of  embezzlement." 

The  Alabama  statute  (Crim.  Code  1896,  § 
4659)  provides:  "  Any  officer,  agent,  or  cleric 
of  any  incorporated  company,  or  municipal 
corporation,  or  clerk,  agent,  servant,  or  ap- 
prentice, of  any  private  person  or  persons,  who 
embezzles  or  fraudulently  converts  to  his  own 
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intent  of  these  numerous  laws,  however,  are  common,  and  though  varying  in 
form  the  same  general  meaning  underlies  them  all.  From  these  laws  and 
from  the  various  decisions  rendered  under  them  can  be  discerned  definite  and 
distinct  legal  principles  and  rules  of  construction  which  form  the  whole  doctrine 
of  the  law  of  embezzlement. 

Embezzlement  and  Larceny.  —  In  some  states,  though  on  legal  principles  embez- 
zlement remains  a  distinctive  offense,  it  is  denominated  larceny  and  is  treated 
in  connection  with  the  latter  offense.1  In  others  this  crime,  even  in  its  name, 
retains  its  distinctive  and  individual  character  and  is  denominated  embezzle- 
ment.2 

4.  Object  of  the  Statutes.  —  As  was  stated  in  a  preceding  paragraph,  the 
object  of  the  statutes  defining  and  punishing  embezzlement  is  to  supply  what 
have  been  considered  to  be  defects  in  the  criminal  law.  Larceny,  from  its  very 
definition  as  the  "wrongful  and  fraudulent  taking  and  carrying  away  by  any 
person  of  the  mere  personal  goods  of  another,  with  a  felonious  intent  to  con- 
vert them  to  his  [the  taker's]  own  use,"  involves  the  element  of  an  original 
wrongful  taking  or  trespass.3  It  cannot  apply  to  the  stealing  or  wrongful 
conversion  of  property  by  an  agent  or  bailee,  or  by  a  servant  having  the  pos- 
session and  not  the  mere  custody,  or  by  any  one  else  who  is  intrusted  with  the 
possession  of  the  property.  Statutes  of  embezzlement  were  passed  to  cover 
or  to  remedy  just  this  defect.4  To  prevent  an  evasion  of  justice  in  such  cases 
is  the  object  and  aim  of  all  the  statutes  on  this  subject. 

5.  Distinction  Between  Embezzlement  and  Larceny.  —  Embezzlement,  as  has 
just  been  stated,  differs  from  larceny  in  that  it  is  the  wrongful  conversion  of 
property  without  a  trespass,  or  where  the  original  taking  and  possession  is 
lawful.5    This  is  the  principal  distinction  between  the  two  offenses,  and  indeed 


use,  *  *  *  any  money  or  property  which 
has  come  into  his  possession  by  virtue  of  his 
office  or  employment,  must  be  punished,  on 
conviction,  as  if  he  had  stolen  it." 

Statutes  in  Regard  to  Particular  Officers,  to 
Carriers,  Trustees,  Etc.  —  The  laws  of  the  various 
states  also  usually  provide  by  other  enactments 
or  in  separate  sections  for  embezzlement  by 
officers  and  persons  employed  in  banks,  by 
bankers,  brokers,  factors,  etc.,  by  common 
carriers  and  other  bailees,  by  trustees,  guard- 
ians, administrators,  etc.,  by  state,  county,  and 
municipal  officers,  by  collectors  of  taxes. 
Some  states  have  statutes  providing  for  em- 
bezzlement by  justices  of  the  peace,  constables, 
etc. 

1.  Embezzlement  and  Larceny.  —  See  itifra, 
this  section,  Distinction  Between  Embezzlement 
and  Larceny. 

2.  See  and  compare  the  statutes  set  out  in 
the  second  note  preceding. 

3.  See  the  title  Larceny. 

4.  Object  of  the  Statutes.  —  "  The  statutes  re- 
lating to  embezzlement,  both  in  this  country 
and  in  England,  had  their  origin  in  a  design 
to  supply  a  defect  which  was  found  to  exist  in 
the  criminal  law.  By  reason  of  nice  and  subtle 
distinctions,  which  the  courts  of  law  had 
recognized  and  sanctioned,  it  was  difficult  to 
reach  and  punish  the  fraudulent  taking  and 
appropriation  of  money  and  chattels  by  per- 
sons exercising  certain  trades  and  occupations, 
by  virtue  of  which  they  held  a  relation  of 
confidence  or  trust  towards  their  employers 
or  principals,  and  thereby  became  possessed 
of  their  property.  In  such  cases  the  moral 
guilt  was  the  same  as  if  the  offender  had 
been   guilty  of  an  actual  felonious  taking; 


but  in  many  cases  he  could  not  be  con- 
victed of  larceny,  because  the  property  which 
had  been  fraudulently  converted  was  law- 
fully in  his  possession  by  virtue  of  his 
employment,  and  there  was  not  that  tech- 
nical taking  or  asportation  which  is  essen- 
tial to  the  proof  of  the  crime  of  larceny." 
Com.  v.  Hays,  14  Gray  (Mass.)  62,  74  Am. 
Dec.  663.  See  also  Rex  v.  Bazeley,  2  Leach 
C.  C.  835:  2  East  P.  C.  571;  Com.  v.  Steatns, 
2  Met.  (Mass.)  345;  Com.  v.  Simpson,  9  Met. 
(Mass.)  142;  State  v.  Wolff,  34  La.  Ann.  1153; 
People  v.  Gallagher,  100  Cal.  466;  State  v. 
Mason,  108  Ind.  52;  Leonard  v.  State,  7  Tex. 
App.  417. 

5.  Distinction  Between  Larceny  and  Embezzle- 
ment.—  State  v.  Baldwin,  70  Iowa  180;  Com. 
v.  O'Malley,  97  Mass.  584;  Com.  v.  Berry,  99 
Mass.  428,  96  Am.  Dec.  767;  People  v.  Abbott, 
53  Cal.  284,  31  Am.  Rep.  59;  People  v.  John- 
son, 91  Cal.  265;  People  v.  Salorse,  62  Cal. 
141;  State  v.  Wingo,  89  Ind.  206;  Kibs  v. 
People,  81  111.  599;  Johnson  v.  People,  113  111. 
99;  Simco  v.  State,  8  Tex.  App.  406.  See 
Huntsman  v.  State,  12  Tex.  App.  628,  for  a 
discussion  of  the  differing  ingredients  of 
larceny  and  embezzlement. 

"  In  order  to  constitute  this  crime  [embezzle- 
ment], it  is  necessary  that  the  property  em- 
bezzled should  come  lawfully  into  the  hands  of 
the  party  embezzling,  and  by  virtue  of  the  po- 
sition of  trust  he  occupies  to  the  person  whose 
property  he  takes.  It  is  distinguishable  from 
the  crime  of  larceny  in  this  respect,  that  the 
property  comes  lawfully  into  his  possession, 
and  is  unlawfully  taken  by  him."  U.  S.  v. 
Lee,  12  Fed.  Rep.  816.  See  also  Moore  v.  U. 
S.,  160  U.  S.  268. 
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the  only  one  that  requires  attention  in  this  connection.1  But  this  difference, 
apparent  as  it  is  in  the  abstract,  involves  the  many  and  varied  relations  which 
one  may  bear  to  another  in  reference  to  the  care,  possession,  and  use  of  prop- 
erty, and  it  has  given  rise  to  many  fine  and  technical  distinctions  which  must 
be  noticed  in  this  article. 

Embezzlement  a  Distinct  Offense.  —  Embezzlement  is  often  spoken  of  as  statutory 
larceny.2  But  it  must  not  be  supposed  that  the  two  offenses  necessarily  over- 
lap each  other  or  that  the  statutes  are  merely  amendatory  to  the  law  of  larceny. 
Embezzlement  is  generally  regarded  as  a  separate  and  distinct  crime  and  is  so 
treated.3  Though  there  are  decisions  in  some  states  to  the  contrary,  it  is  held 
under  most  of  the  statutes  that  the  two  crimes  do  not  overlap,  but  are  separate 
and  distinct,  and  that  if  the  offense  is  one  it  cannot  be  the  other.4 

Statutes  Using  the  Term  "  Larceny."  —  Even  where  the  statute  declares  that  the 
person  committing  the  act  of  embezzlement  "shall  be  deemed  guilty  of  larceny," 
or  "shall  be  deemed  to  have  feloniously  stolen  the  same,"  this  will  not  merge 
the  two  offenses,  or  make  embezzlement  larceny.8 

See  infra,  this  title.  Elements  of  the  Offense  — 
Possession  at  the  Time  of  the  Conversion. 

All  the  definitions  of  larceny  use  such  words 
as  "  fraudulent,"  "  felonious,"  or  "  wrongful 
taking,"  and  this  felonious  taking  or  trespass 
is  the  distinguishing  characteristic  of  larceny. 
As  a  general  rule,  when  there  is  a  wrongful 
taking  of  property  —  a  trespass  —  it  is  always 
larceny,  and  not  embezzlement;  but  where 
there  is  no  wrongful  taking,  but  a  lawful  pos- 
session, it  is  embezzlement,  and  not  larceny. 
See  Wilson  v.  People,  39  N.  Y.  459;  Smith  v. 
People,  53  N.  Y.  ill;  Loomis  v.  People,  67  N. 
Y.  322,  23  Am.  Rep.  123;  People  v.  Burr,  41 
How.  Pr.  (N.  Y.  Ct.  Sess.)  293;  People  v.  John- 
son, 91  Cal.  265;  Johnson  v.  People,  113  111. 
99.    And  see  the  title  Larceny. 

1.  Since  the  legislature  can,  by  its  laws,  de- 
fine embezzlement  as  it  deems  best,  the  stat- 
utes may  make  other  distinctions  and  differ- 
ences between  embezzlement  and  larceny. 
Thus  the  statutes  may  enact  that  embezzle- 
ment can  be  committed  only  under  certain  cir- 
cumstances and  only  of  certain  kinds  of 
property,  as  is  sometimes  done,  and  thus  make 
the  two  offenses  differ  more  widely.  But  the 
difference  noticed  above  is  the  only  one  well 
recognized. 

2.  Embezzlement  as  a  Distinct  Offense  —  Called 
"  Statutory  Larceny."  —  State  v.  Mason,  108  Ind. 
48;  Com.  v.  Parker,  165  Mass.  539. 

This  is  so  because  the  statutes  in  some  states 
denominate  the  offense  as  larceny,  and  often 
conclude  by  providing  that  the  person  so  com- 
mitting an  act  of  embezzlement  "  shall  be 
deemed  guilty  of  larceny,"  or  "  shall  be  pun- 
ished as  for  the  crime  of  larceny,"  or  words  of 
like  effect. 

3.  Decisions  that  Embezzlement  Is  a  Distinct 
Offense. — Notwithstanding  the  conflicting  views 
entertained  by  some  jurists,  the  weight  of  au- 
thority is  clearly  in  favor  of  regarding  embez- 
zlement as  a  separate  and  distinct  offense,  and 
this  is  undoubtedly  the  correct  law  in  America. 
Com.  v.  Stearns,  2  Met.  (Mass.)  343;  Com.  v. 
Simpson,  9  Met.  (Mass.)  142;  Com.  v.  King,  9 
Cush.  (Mass.)  284;  Com.  v.  O'Malley,  97  Mass. 
584;  Com.  v.  Berry,  99  Mass.  428,  96  Am.  Dec. 
767;  Com.  v.  Doherty,  127  Mass.  20;  State  v. 
Arter,  65  Mo.  653;  State  v.  Harmon,  106  Mo. 
635;  State  v.  Wingo,  89  Ind.  204;  Fulton  v. 
State,  13  Ark.  168. 


"  The  offense  of  embezzlement,  while  nearly 
akin  to  larceny,  and  generally  regarded  as  of 
that  family,  is  nevertheless  a  separate  and 
distinct  offense,  and  essentially  variant  from 
the  latter."  Clark,  J.,  in  Simco  v.  State,  8 
Tex.  App.  406.  See  also  Griffin  v.  State, 
4  Tex.  App.  390,  overruling  Riley  v.  State,  32 
Tex.  763. 

"  It  matters  not  that  the  punishment  affixed 
by  the  law  to  both  crimes  is  the  same;  the  two 
crimes  are  in  their  nature  essentially  different 
and  are  dependent  upon  different  facts." 
People  v.  De  Coursey,  61  Cal.  134. 

Authorities  to  the  Contrary.  —  State  v.  Taber- 
ner,  14  R.  I.  272,  51  Am.  Rep.  382;  Leonard  v. 
State,  7  Tex.  App.  417  (but  this  case  may  be 
regarded  as  overrtded  in  this  respect).  See 
also  Com.  v.  Pratt,  132  Mass.  249.  The  de- 
cision in  that  case  does  not  contradict  the  de- 
cisions rendered  in  former  Massachusetts  cases, 
but  the  reasoning  there  clearly  indicates  a 
different  view  of  the  law,  and  if  followed  to  its 
logical  results  would  end  in  establishing  a 
different  principle.  See  also  Com.  v.  Parker, 
165  Mass.  526;  Riley  v.  State,  32  Tex.  763, 
treating  embezzlement  as  a  species  or  degree 
of  theft,  has  been  expressly  overruled  by  Griffin 
v.  State,  4  Tex.  App.  390. 

4.  View  that  the  Two  Offenses  Do  Not  Overlap. 
—  See  Kibs  v.  People,  81  111.  599;  Quinn  v. 
People,  123  111.  345;  People  v.  Belden,  37  Cal. 
51;  1  Wharton's  Crim.  Law,  §  1009. 

And  see  the  cases  cited  in  the  note  preced- 
ing. 

Authorities  to  the  Contrary.  —  But  see  State  v. 
Taberner,  14  R.  I.  272,  51  Am.  Rep.  382. 
which  holds  that  an  offense  may  be  embez- 
zlement under  the  statute  and  punishable  as 
such,  although  it  is  larceny  at  common  law. 
See  State  v.  Shirer,  20  S.  Car.  392.  It  seems, 
however,  that  this  case  is  to  be  distinguished 
owing  to  the  construction  put  upon  the  South 
Carolina  statute.  The  statute  in  question  was 
considered  not  to  bean  embezzlement  statute. 

5.  Immaterial  that  Statute  Uses  the  Term 
"Larceny."  —  Fulton  v.  State,  13  Ark.  170; 
Com.  v.  Simpson,  9  Met.  (Mass.)  142;  Hall  v. 
State,  3  Coldw.  (Tenn.)  125. 

The  Supreme  Court  of  Arkansas,  in  a  case 
arising  under  a  statute  in  that  state  which  de- 
clared that  the  person  embezzling  should  be 
deemed  guilty  of  larceny,  said:  "  It  will  be 
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Conviction  of  Embezzlement  on  Indictment  for  Larceny  and  Vice  Versa.  —  Because  of  this 
distinction  between  larceny  and  embezzlement  it  has  been  held  that  when  an 
indictment  is  for  larceny,  and  upon  the  trial  the  evidence  discloses  a  case  of 
embezzlement,  and  not  larcen)r,  the  accused  cannot  be  convicted  of  embezzle- 
ment but  should  be  acquitted.1  And  conversely  it  has  been  held  that  one 
indicted  for  embezzlement  cannot  be  convicted  of  larceny;  though  the  con- 
verse proposition  is,  probably,  less  commonly  true.2 

Change  of  This  Rule  by  statute.  —  The  rule  in  England  has  been  changed  by 
statute.3    And  there  are  similar  statutes  in  the  United  States.    As  to  whether 


conceded  by  all,  we  think,  that  before  the  pas- 
sage of  the  act  referred  to  the  crimes  of  larceny 
and  embezzlement  were  wholly  separate  and 
distinct,  and  that  evidence  appropriate  to  sup- 
port an  indictment  for  the  one  was  not  admis- 
sible to  sustain  one  for  the  other.  The  true 
point,  then,  to  be  determined  is,  whether  this 
statute  was  designed  to  confound  the  two 
offenses,  or,  in  other  words,  was  it  intended 
to  extend  the  sphere  and  definition  of  larceny, 
and  to  recognize  such  facts  as  theretofore 
would  only  show  an  embezzlement  as  being 
sufficient  to  sustain  an  indictment  for  larceny? 
We  are  of  opinion  that  such  a  construction 
would  not  be  fair  and  legitimate  from  the 
spirit  and  intent,  or  even  from  the  words,  of 
the  act.  The  act  was  not  designed  to  dispense 
with  the  necessity  of  indicting  for  embezzle- 
ment, but  simply  to  extend  and  to  lay  down 
with  greater  particularity  the  crime  of  em- 
bezzlement, and  to  raise  the  punishment  to  the 
same  degree  as  that  which  was  denounced 
against  persons  guilty  of  larceny."  Fulton  v. 
State,  13  Ark.  168. 

In  State  v.  Lanier,  89  N.  Car.  517,  a  distinc- 
tion is  drawn  between  statutes  which  make 
embezzlement  larceny  and  those  which  make 
it  merely  punishable  as  larceny.  But  whether 
such  a  distinction  is  well  drawn  may  be  ques- 
tioned. 

"  If  the  legislature  desires  to  make  larceny 
and  embezzlement  one,  it  can  do  so  by  pro- 
viding they  shall  have  the  same  ingredients; 
but  so  long  as  by  the  legislative  declarations 
they  are  committed  by  different  classes  of  per- 
sons, by  persons  bearing  different  relations  to 
each  other,  and  under  different  circumstances, 
they  are  distinct  crimes."  Gantt,  Presiding 
Judge,  in  State  v.  Harmon,  106  Mo.  656. 

Statutes  Dispensing  with  Trespass  in  Larceny.  — 
Probably,  if,  instead  of  our  modern  statutes  of 
embezzlement,  statutes  were  passed  declaring 
that  the  element  of  trespass  shall  no  longer  be 
necessary  to  constitute  larceny,  the  result 
would  be  very  different.  The  two  offenses 
would  become  merged  and  embezzlement  as  a 
distinctive  offense  would  disappear  from  the 
category  of  crimes.  Prim  v.  State,  32  Tex. 
157- 

See  State  v.  Shirer,  20  S.  Car.  392,  wherein 
the  Supreme  Court  of  South  Carolina  say  that 
no  statute  of  embezzlement  has  been  passed  in 
that  state,  and  that  their  statute  making 
"  breach  of  trust  with  a  fraudulent  intent  "  a 
crime  is  simply  amendatory  and  an  extension 
to  the  crime  of  larceny. 

1.  Conviction  of  Embezzlement  on  Indictment 
for  Larceny  —  Arkansas.  —  Fulton  v.  State,  13 
Ark.  168. 

California.  —  People  v.  Salorse,  62  Cal.  139; 
People  v.  De  Coursey,  61  Cal.  134. 
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Illinois.  —  Kibs  v.  People,  81  111.  599;  John- 
son v.  People,  113  111.  99. 

Indiana.  —  State  v.  Wingo,  89  Ind.  204. 

Massachusetts.  —  Com.  v.  Simpson,  9  Met. 
(Mass.)  138;  Com.  v.  Berry,  99  Mass.  428,  96 
Am.  Dec.  767;  Com.  v.  King,  9  Cush.  (Mass.) 
284;  Com.  v.  Doherty,  127  Mass.  20. 

Missouri.  —  State  v.  Arter,  65  Mo.  653; 
State  v.  Harmon.  106  Mo.  635. 

New  York.  —  People  v.  Cruger,  102  N.  Y. 
510,  55  Am.  Rep.  830. 

Texas.  —  Simco  v.  State,  8  Tex.  App.  406; 
Huntsman  v.  State,  12  Tex.  App.  619. 

Washington.  —  State  v.  Wydeman,  3  Wash. 
39°- 

Compare  People  v.  Allen,  5  Den.  (N.  Y.)  76; 
Com.  v.  Wyman,  8  Met.  (Mass.)  247;  People 
v.  Tryon,  4  Mich.  665;  McCann  -v.  U.  S.,  2 
Wyoming  274;  State  v.  Gabriel,  88  Mo.  631; 
Calloway  v.  State,  7  Tex.  App.  585. 

Besides  thjs  cases  cited  above,  in  the  follow- 
ing also  it  was  held  that  an  indictment  for  lar- 
ceny would  not  support  a  conviction  for 
embezzlement,  although  the  rule  was  not  dis- 
cussed at  all  by  the  court.  Com.  v.  Davis,  104 
Mass.  548;  Com.  v.  Barry,  116  Mass.  1;  Peo- 
ple v.  Johnson,  91  Cal.  265. 

2.  Conviction  of  Larceny  on  Indictment  for  Em- 
bezzlement. —  The  authorities  cited  in  the  pre- 
ceding notes  generally  assert  that  the  converse 
proposition,  that  an  indictment  for  embezzle- 
ment cannot  support  a  conviction  for  larceny, 
is  equally  true,  and  this  must  be  accepted  as 
the  rule.  But  it  is  noticeable  that  the  cases 
wherein  this  actually  occurs  are  far  less  com- 
mon. It  appears  further  that  the  reason  of 
the  rule  is  not  quite  so  applicable  in  the  con- 
verse proposition.  Embezzlement  rests  en- 
tirely on  statute  and  the  indictment  must, 
therefore,  set  forth  the  case  in  such  precise  lan- 
guage as  will  bring  it  within  the  statute;  and 
further,  the  defendant's  fiduciary  capacity,  as 
the  authorities  say,  is  the  distinguishing  fea- 
ture of  embezzlement  and  must  be  specifically 
averred.  Kibs  v.  People,  81  111.  599;  Com.  v. 
Simpson,  9  Met.  (Mass.)  138;  People  v.  Allen, 
5  Den.  (N.  Y.)  76;  Johnson  v.  People,  113  111. 
99.  But  these  reasons  do  not  apply  with  so 
much  force  in  the  case  of  larceny.  See  obser- 
vations in  2  Bishop's  New  Crim.  Law,  §§  327- 
329- 

In  the  following  cases  it  was  held  that  an 
indictment'for  embezzlement  would  not  sup- 
port a  conviction  for  larceny:  Com.  v. 
O'Malley,  97  Mass.  584;  Com.  v.  Berry,  99 
Mass.  428,  96  Am.  Dec.  767;  People  v.  Sa- 
lorse, 62  Cal.  139. 

3.  English  Rule.  —  14  &  15  Vict.,  c.  roo,  §  13. 
Prior  to  the  passage  of  this  act,  however,  the 

two  offenses  were  regarded  as  distinct  and  the 
same  rule  prevailed  as  does  now  in  the  United 
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the  state  legislatures  have  the  constitutional  power  to  make  this  change  admits 
of  grave  doubt.  The  decisions  on  the  question  are  conflicting,  but  the  better 
opinion  is  that  laws  which  declare  that  one  indicted  of  larceny  may  be  con- 
victed of  embezzlement  are  unconstitutional.1 

Former  Acquittal  or  Conviction.  —  Another  result  of  the  distinction  between 
larceny  and  embezzlement  is  that  a  former  acquittal  or  conviction  on  an 
indictment  for  one  will  not  bar  a  prosecution  on' the  same  facts  for  the  other.3 

II.  Elements  of  the  Offense  —  1.  In  General.  —  As  a  general  rule,  to 
make  out  a  case  of  embezzlement  under  the  statutes,  it  is  necessary  to  show, 
first,  that  the  accused  falls  within  one  of  the  classes  of  persons  named,  or 
occupies  one  of  the  fiduciary  relations  specified  in  the  statute;  second,  that 
the  thing  converted  or  appropriated  is  of  such  a  character  as  to  be  within  the 
protection  of  the  statute;  third,  that  it  belongs  to  the  master  or  principal,  or 
some  one  other  than  the  accused;  fourth,  in  most  jurisdictions,  that  it  was  in 
the  possession  of  the  accused  at  the  time  of  the  conversion,  so  that  no  trespass 
was  committed  in  taking  it ;  fifth,  that  a.  relation  of  trust  or  confidence  existed, 
and  that  the  property  came  into  the  possession  of  the  accused,  and  was  held 
by  him,  in  some  jurisdictions  by  virtue  of  his  employment  or  office,  and  in 
others,  for  or  in  the  name  or  on  account  of  his  master  or  employer;  sixth,  that 
his  dealing  with  the  property  constituted  a  conversion  or  appropriation  of  the 
same ;  seventh,  that  there  was  a  fraudulent  intent  to  deprive  the  owner  of  his 


States.  3  Chitty  Crim.  Law  921;  Rex  v. 
Headge,  2  Leach  C.  C.  1033,  R.  &  R.  C.  C. 
160;  Rex  v.  Murray,  5  C.  &  P.  145  note,  24 
E.  C.  L.  248  note;  Reg.  v.  Garbutt,  Dears.  & 
B.  C.  C.  166. 

1.  Statutes  in  the  United  States  — ■  Constitution- 
ality. —  The  better-considered  decisions  say 
that  a  law  which  attempts  to  make  an  in- 
dictment for  common-law  larceny  sustain  a 
conviction  for  embezzlement  infringes  the  con- 
stitutional privilege  secured  to  the  accused  to 
be  informed  of  "  the  nature  and  cause  "  of  the 
accusation.  Huntsman  v.  State,  12  Tex.  App. 
619.  The  question  is  fully  discussed  in  all  its 
aspects  in  this  case,  and  Whitworth  v.  State, 
11  Tex.  App.  414,  is  overruled. 

In  State  v.  Harmon,  106  Mo.  635,  the  court 
said:  "  That  no  felony  can  be  prosecuted  save 
by  indictment,  the  constitution  itself  declares. 
Section  12,  art.  2,  of  Bill  of  Rights.  That  an 
indictment  to  meet  the  requirements  of  the 
constitution  must  inform  the  defendant  of  the 
*  nature  and  cause  of  the  accusation'  is  plain 
by  section  22  of  the  Bill  of  Rights.  That  it  is 
competent  for  the  legislature  to  define  the  ele- 
ments of  a  crime,  we  all  concede,  but  when 
the  legislature  defines  one  course  of  conduct 
larceny,  and  another  and  essentially  different 
course,  embezzlement,  we  deny  the  right 
of  the  legislature  to  say  that  a  defendant 
charged  with  conduct  which  it  has  defined  to 
be  only  larceny  can  be  convicted  of  the  crime 
it  has  defined  to  be  embezzlement.  If  the 
legislature  can  do  that,  then  it  can  indirectly 
do  what  the  constitution  expressly  prohibits 
the  courts  from  doing,  namely,  trying  a  de- 
fendant without  an  indictment,  for  no  candid 
man  will  claim  that  an  indictment  for  an 
offense  not  intended  to  be  proved,  and  which 
in  fact  is  not  sustained  by  the  evidence, 
amounts  to  a  legal  charge.  Human  life  and 
human  liberty  are  too  sacred  to  be  trifled  with 
in  this  manner.  The  British  parliament  may 
have  such  power,  but  we  feel  assured  our 


legislature,  under  the  constitution  of  this 
state,  has  not,  and  being  profoundly  im- 
pressed with  the  importance  of  the  ques- 
tion, I  have  felt  it  my  duty  to  express  these 
views.  Are  the  two  offenses  different?  We 
answer,  they  are,  by  the  almost  unanimous 
consensus  of  the  courts,  text  writers  and  bar. 
*  *  *  Where  by  all  the  tests  the  crimes 
are  different,  we  hold  the  indictment  for  one 
cannot  be  deemed  sufficient  to  hold  the  pris- 
oner, on  the  other.  To  do  so,  in  our  opinion, 
strikes  down  one  of  the  safeguards  of  liberty 
of  the  citizen.  *  *  *  To  say  that  a  man 
can  be  indicted  for  one  crime  and  convicted  of 
a  different  one  is  a  denial  of  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation. 
If  the  legislature  desires  to  make  larceny  and 
embezzlement  one,  it  can  do  so  by  providing 
they  shall  have  the  same  ingredients;  but  so 
long  as  by  the  legislative  declaration  they  are 
committed  by  different  classes  of  persons,  by 
persons  bearing  different  relations  to  each 
other,  and  under  different  circumstances,  they 
are  distinct  crimes,  and,  under  the  constitu- 
tion, each  crime  must  be  described  in  the  in- 
dictment, and  it  follows  a  description  of  one 
will  not  fit  the  other,  and  it  is  not  competent 
for  the  legislature  to  dispense  with  a  material 
averment  of  a  crime  that  it  has  defined."  State 
v.  Broderick,  70  Mo.  622,  so  far  as  it  is  a  con- 
trary authority  to  this,  is  overruled.  Compare 
State  v.  Gabriel,  8S  Mo.  631. 

Authorities  to  the  Contrary.  —  State  V  Will- 
iams, 40  La.  Ann.  732,  and  State  v.  Poland, 
33  La.  Ann.  1161,  so  held,  but  did  not  discuss 
the  principle. 

Bork  71.  People,  91  N.  Y.  5;  Ker  v.  People, 
110  111.  627,  51  Am.  Rep.  706,  sometimes  cited 
as  authorities  to  the  contrary,  do  not  sustain 
such  contention  and  are  not  in  point. 

2.  Former  Acquittal  or  Conviction.  —  State  v. 
Owen,  78  Mo.  367;  Com.  v.  Barry,  116  Mass. 
I;  People  v.  Burch,  (Buffalo  Super.  Ct.)  5  N. 
Y.  Crim.  Rep.  29. 
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2.  Persons  Who  May  Commit  Embezzlement.  —  The  statutes  relating  to 
embezzlement  do  not  apply  to  all  persons,  without  regard  to  their  position  or 
relation  to  the  owner  of  the  property,  but  are  aimed  at  particular  classes  of 
persons,  and  persons  in  particular  relations  —  as  servants,  clerks,  agents, 
bailees,  officers  of  private  corporations,  public  officers,  etc.  In  every  case, 
to  sustain  an  indictment  for  embezzlement,  it  is  necessary  to  show  that  the 
accused  was  within  the  class  of  persons  designated  in  the  statute.* 

A  Minor  may  commit  embezzlement  as  a  servant,  agent,  or  bailee ;  though 
he  may  have  the  right  to  avoid  his  contract.3 

3.  What  May  Be  the  Subject  of  Embezzlement  —  a.  In  General.  —  Embez- 
zlement may  be  committed  of  anything  which  falls  within  the  terms  of  the 
statute,  and  of  nothing  else.  Some  statutes  provide  that  anything  that  is- 
the  subject  of  larceny  may  be  embezzled.4  The  most  common  expressions, 
contained  in  the  statutes  are  "property;"  "money,  goods,  or  property;" 
"money,  or  property  ;  "  "anything  of  value,"  and  similar  expressions.5 

"  Property,"  when  used  in  these  statutes,  includes  any  and  every  article  com- 
monly known  and  designated  as  personal  property.6 

"  Money  and  Property  "  will  include  evidences  of  debt,  such  as  promissory  notes,, 
bills  of  exchange,  bank  bills,  etc.,7  shares  of  stock  in  a  corporation,8  and 


1.  Elements  of  the  Offense  —  In  General.  —  See 

Pullam  v.  State,  78  Ala.  31,  56  Am.  Rep.  21; 
Ex  p.  Hedley,  31  Cal.  log;  Lycan  v.  People, 
107  111.  423;  State  v.  Snell,  9  R.  I.  112;  Webb 
v.  State,  8  Tex.  App.  310;  Griffin  v.  State,  4 
Tex.  App.  390;  Brady  v.  State,  21  Tex.  App. 
659. 

In  Texas  it  was  said:  To  constitute  embez- 
zlement under  the  code,  as  amended,  it  is 
necessary:  (1)  that  the  accused  occupy  some 
one  of  the  several  fiduciary  relations  specified; 
(2)  that  the  money  or  property  belonged  to  his 
principal;  and  (3)  that  it  came  to  the  posses- 
sion of  the  accused  by  virtue  of  his  fiduciary 
relation  to  his  principal.  An  indictment  for 
this  offense  must  sufficiently  charge  each  of 
these  constituents.  Griffin  v.  State,  4  Tex. 
App.  390. 

A  Case  of  Embezzlement  by  an  Agent  or  Servant 

of  another  is  made  out  when  these  four  propo- 
sitions are  established:  (1)  that  the  accused 
was  an  agent  or  servant;  (2)  that  he  received 
properly  belonging  to  or  on  account  of  'his 
principal;  (3)  that  he  received  it  by  virtue  of 
or  in  the  course  of  his  employment;  (4)  that  he 
converted  it  to  his  own  use  with  intent  to  steal. 
Ex  p.  Hedley,  31  Cal.  109. 

2.  Persons  Who  May  Be  Guilty  of  Embezzle- 
ment. —  Thus  a  bailee  or  an  agent  cannot  be 
guilty  of  embezzlement  under  a  statute  pun- 
ishing embezzlement  by  clerks  and  servants, 
and  vice  versa.  See  Reg.  v.  Turner,  n  Cox 
C.  C.  551;  Reg.  v.  Negus,  12  Cox  C.  C.  492; 
Reg.  v.  Bowers,  L.  R.  I  C.  C.  41;  Griffin  v. 
State,  4  Tex.  App.  390;  Reed  v.  State,  16  Tex. 
App.  586.  See  infra,  this  title,  Particular 
Classes  of  Persons — Clerks  and  Servants; 
Agents. 

3.  Minors.  —  See  infra,  this  title,  Particular 
Classes  of  Persons — Clerks  and  Servants; 
Agents ;  Bailees,  Including  Common  Carriers. 

4.  What  May  Be  the  Subject  of  Embezzlement  — 
Property  the  Subject  of  Larceny.  — See  Com.  v. 
Hicks,  4  Ky.  L.  Rep.  619. 

Where  the  statute  provides  that  property 
which  is  the  subject  of  larceny  may  be  embez- 


zled, this  will  include  anything  subject  to  lar- 
ceny under  the  statutes,  as  well  as  at  common 
law.    State  v.  Stoller,  38  Iowa  321. 

As  to  the  property  that  may  be  the  subject 
of  larceny  at  common  law  or  under  the  stat- 
utes in  the  different  jurisdictions,  see  the  title 
Larceny. 

6.  Particular  Statutes.  —  See  the  statutes  of 
the  various  states.  And  see  for  illustrations, 
supra,  this  title.  Definition,  Origin,  and  Nature 
of  Offense — Particular  Statutes. 

6.  "  Property."  —  Brown  v.  State,  23  Tex. 
App.  214. 

A  Railroad  Ticket,  in  such  a  form  as  to  show 
that  an  innocent  holder  of  it  is  entitled  to  ride 
on  a  railroad,  is  property  which  may  be- 
embezzled.     Com.    v.     Parker,    165  Mass. 

526. 

7.  "Money  and  Property" — Choses  in  Action. 

— State  v.  Orwig,  24  Iowa  102;  Com.  v. 
Stearns,  2  Met.  (Mass.)  343. 

A  Mortgage  Deed  may  be  the  subject  of  em- 
bezzlement as  "  money  and  property  "  within 
the  statute.  Com.  v.  Concannon,  5  Allen 
(Mass.)  502. 

"Money."  —  Mr.  Bishop  contends  that  the 
word"  money,"  when  used  alone,  will  include 
only  what  is  legal  tender,  and  would  not  in- 
clude bank  bills.  2  Bishop's  New  Crim.  Law, 
§  357;  Bishop's  Statutory  Crimes,  §  346.  Fol- 
lowing this  view  it  has  been  held  that  an 
indictment  for  embezzling  "  money"  was  not 
supported  by  evidence  of  the  embezzlement  of 
United  States  treasury  notes  or  national  bank 
notes.  Block  v.  State,  44  Tex.  620.  The  court 
considered  that  the  word  "  money  "  as  used  in 
the  expression  "money  or  property"  in  the 
statute  of  embezzlement  could  not  be  extended 
so  as  to  include  bank  notes. 

But  it  is  doubtful  whether,  under  the  em- 
bezzlement statutes  of  other  states,  this  word 
would  be  so  restricted.  See  decision  in  Com. 
v.  Stearns,  2  Met.  (Mass.)  343,  and  the  indict- 
ment therein.    See  generally  Money. 

8.  Stock  in  Corporation.  —  People  v.  Williams, 
60  Cal.  1. 
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"  Goods  and  Chattels,"  when  used  in  the  statutes,  usually  refer  to  any  article  of 
personal  property,  but  it  has  been  said  that  these  words  do  not  include  money, 
or  choses  in  action.2 

"  Effects "  will  probably  include  every  kind  of  personal  property,  and  even 
choses  in  action.3 

b.  VALUE.  —  As  a  general  rule  the  value  of  the  article  or  property  is 
immaterial  and  not  an  element  of  the  crime,  though  the  property  must  not  be 
absolutely  valueless.4 

Degrees  of  Offense.  —  In  some  jurisdictions  the  offense  is  divided  into  degrees, 
or  into  felony  or  misdemeanor,  according  to  the  value  of  the  property.  In 
such  a  case,  of  course,  the  value  is  material,  and  must  be  proved,  in  order  to 
show  the  degree  or  grade  of  the  offense.5 

c.  Ownership.  —  A  fundamental  principle  of  the  common  law  is  that 
one  cannot  steal  his  own  property,  and  the  general  rule,  therefore,  is  that  the 
ownership  of  the  property  alleged  to  have  been  embezzled  must  not  be  in  the 
accused,  either  in  whole  or  in  part.6 

Joint  Ownership.  —  If  it  appears  that  the  accused  had  any  interest  in  the  prop- 
erty jointly  with  another  he  cannot  be  convicted  of  embezzlement  in  respect 
to  such  property.7 


1.  Municipal  Bonds.  —  State  v.  White,  66  Wis. 
343;  Bork  v.  People,  91  N.  Y.  5. 

Unissued  Municipal  Bonds.  —  Such  bonds  are 
property  within  the  statute,  if  they  are  com- 
plete in  form  and  capable  of  becoming  effect- 
ive in  the  hands  of  a  bona  fide  holder,  though 
they  are  actually  unissued.  State  v.  White, 
66  Wis.  343;  Bork  v.  People,  91  N.  Y.  5. 

2.  "Goods  and  Chattels."  —  2  Bishop's  New 
Crim.  Law,  §  358;  Bishop's  Statutory  Crimes, 
§  344. 

In  Rex  v.  Mead,  4  C.  &  P.  535,  19  E.  C.  L. 
514,  however,  it  was  held  that  the  words 
"  goods  and  chattels  "  included  the  halves  of 
country  bank  notes. 

3.  Effects.  —  Rex  v.  Aslett,  2  Leach  C.  C. 
954;  Rex  v.  Bake  well,  2  Leach  C.  C.  943. 
See  supra  Effects,  p.  449. 

"Securities"  and  "Effects."  —  In  Rex  v. 
Aslett,  2  Leach  C.  C.  954,  958,  it  was  held  that 
"securities"  and  "effects"  included  ex- 
chequer bills,  but  the  indictment  will  fail,  if 
the  person  who  signed  the  bills  had  no  author- 
ity to  do  so. 

4.  Value  of  Property.  —  Washington  v.  State, 
72  Ala.  272;  People  v.  Salorse,  62  Cal.  139; 
People  v.  Bork,  78  N.  Y.  346. 

Articles  Must  Not  Be  Valueless.  —  Perry  v. 
State,  22  Tex.  App.  19.  See  U.  S.  v.  Nott,  1 
McLean  (U.  S.)  499;  Reg.  v.  Morris,  9  C.  &  P. 
347,  38  E.  C.  L.  148;  Payne  v.  People,  6  Johns. 
(N.  Y.)  103;  Wolverton  v.  Com.,  75  Va.  909. 

Bank  Notes.  —  Some  evidence  is  necessary  of 
the  genuineness  and  value  of  bank  notes  said 
to  have  been  stolen  out  of  a  letter.  U.  S.  v. 
Nott,  1  McLean  (U.  S.)  499. 

5.  Degrees  of  Offense  —  Felony  or  Misdemeanor. 
—  See  Gerard  v.  State,  10  Tex.  App.  690; 
Harris  v.  State,  21  Tex.  App.  478;  U.  S.  v. 
Nott,  1  McLean  (U.  S.)  499;  State  v.  Mook,  40 
Ohio  St.  588. 

Where  the  indictment  alleged  the  embezzle- 
ment of  "one  hundred  and  fifty-five  dollars, 
then  and  there  of  the  value  of  one  hundred 
and  fifty-five  dollars,  current  money  of  the 
United  States  of  America,"  it  was  held  neces- 
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sary  for  the  state,  in  order  to  warrant  a  con- 
viction for  felony,  to  prove  that  the  embezzled 
property  was  current  money  of  the  United 
States,  and  of  value,  at  least,  to  the  extent  of 
twenty  dollars.  Gerard  v.  State,  10  Tex.  App. 
690. 

In  Harris  v.  State,  21  Tex.  App.  478,  testi- 
mony of  a  witness  that  goods  embezzled 
"  were  about  the  value  alleged  "  in  the  indict- 
ment, the  amount  alleged  being  more  than 
twenty  dollars,  was  sufficient  proof  of  the 
value  of  the  goods  embezzled,  although  the 
indictment  was  not  formally  read  in  evidence 
to  the  jury,  but  only  as  part  of  the  pleadings 
in  the  case.  As  a  pleading,  it  was  part  of  the 
record  of  which  the  court  would  take  judicial 
notice  on  appeal. 

6.  Ownership  of  Property.  —  State  v.  Kusnick, 
45  Ohio  St.  535,  4  Am.  St.  Rep.  564;  State  v. 
Kent,  22  Minn.  41,  21  Am.  Rep.  764;  Reg.  v. 
Waite,  2  Cox  C.  C.  245;  Reg.  v.  Taffs,  4  Cox 
C.  C.  169;  Reg.  v.  Diprose,  11  Cox  C.  C.  185. 

The  fact  that  a  person  employed  by  the 
maker  of  a  note  to  sell  it  and  receive  the  pro- 
ceeds, and  pay  them  over  specifically  to  a  third 
person,  gives  the  maker  his  own  note  for  the 
same  amount  to  be  deposited  with  a  third  per- 
son as  a  receipt,  and  to  be  given  up  to  him 
upon  his  paying  over  the  proceeds,  does  not 
transfer  to  him  any  property  in  the  note  re- 
ceived by  him,  and  if  he  fraudulently  converts 
the  proceeds  to  his  own  use  he  is  guilty  of  em- 
bezzlement.   Com.  v.  Foster,  107  Mass.  221. 

7.  Joint  Ownership.  —  See  Reg.  v.  Wortley,  2 
Den.  C.  C.  333,  5  Cox  C.  C.  382;  Rex  v. 
M'Donald,  Leigh  &  C.  85,  Holme's  Case,  2 
Lew.  C.  C.  256.  And  see  infra,  this  title.  Par- 
ticular Classes  of  Persons —  Clerk  and  Servants; 
Agents  ;  Partners. 

Cases  of  Partial  Interest.  —  In  State  v.  Kent, 
22  Minn.  41,  21  Am.  Rep.  764,  the  defendant 
was  a  collector  of  pew  rent  for  a  church  corpo- 
ration, and  acted  as  such  under  a  special  and 
express  agreement,  by  which  as  compensation 
for  his  services  he  was  to  have  "  five  per  cent 
of  all  the  pew  rents,  no  matter  who  collected 
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"Property  of  Another."  —  Many  of  the  statutes  use  the  expression,  the  "prop- 
erty of  another  "  or  similar  words.  Such  words  have  been  construed  to  mean 
that  any  property  other  than  that  of  the  person  charged  may  be  the  subject  of 
embezzlement. 1 

d.  Property  Obtained  or  Held  Illegally.  —  Property  obtained  or 
held  in  violation  of  a  penal  statute,  tiltra  vires  by  a  corporation,  or  otherwise 
illegally,  may  be  embezzled,  and  the  accused  will  not  be  allowed  to  set  up 
the  illegality  as  a  defense.2  Likewise  money  or  property  intrusted  to  the 
defendant  for  an  immoral  purpose  may  be  embezzled.3  Where  the  taint  of 
illegality,  however,  goes  against  an  organization  itself,  from  which  the  embezzle- 
ment is  alleged,  and  not  against  the  possession  of  the  property  appropriated, 
the  prosecution  must  fail.4 

4.  Possession  at  the  Time  of  the  Conversion  —  a.  In  General.  —  As  has 
been  shown  in  a  previous  section,  the  whole  purpose  of  the  statutes  of  embez- 
zlement was  to  cure  defects,  or  what  were  considered  by  the  legislature  to  be 


them."  It  was  held  that  the  effect  of  this 
agreement  was  to  give  the  defendant  one  indi- 
vidual twentieth  in  all  the  pew  rents  collected, 
so  that  they  became  the  joint  property  of  the 
defendant  and  the  corporation,  and  thai  he 
was  therefore  not  properly  indictable  for  em- 
bezzlement under  the  statute  for  a  conversion 
to  his  own  use  of  the  rents  collected. 

Members  of  Societies. —  In  Reg.  v,  Bren, 
Leigh  &  C.  346,  the  prisoner,  who  was  a  mem- 
ber of  a  friendly  society,  was  one  of  a  joint 
committee  appointed  by  his  own  and  another 
society  to  manage  a  railway  excursion  for  its 
members.  He  was  named  by  this  committee  as 
one  of  a  number  who  were  to  sell  the  excursion 
tickets,  which  with  the  proceeds  of  the  sales 
were  to  belong  to  the  two  societies;  and  it  was 
the  prisoner's  duty  to  pay  over  this  money  to 
another  person  named  to  receive  it.  His  serv- 
ices were  without  remuneration.  He  sold  a 
number  of  tickets,  but  made  off  with  the  money. 
Under  these  circumstances,  it  was  held  that, 
as  a  member  of  one  of  the  joint  friendly  socie- 
ties, he  was  a  joint  owner  of  the  tickets  and 
the  money  produced  from  their  sale,  and  that 
he  could  not  be  convicted  of  embezzlement 
under  24  &  25  Vict.,  c.  96,  §  68. 

In  Reg.  v.  Taffs,  4  Cox  C.  C.  169,  where  the 
defendant  was  secretary  to  a  benefit  society, 
of  which  he  was  a  member,  and  received  cer- 
tain moneys  from  the  members  which  belonged 
to  the  society,  but  which  he  appropriated  to 
himself,  he  was  indicted  for  embezzling  the 
property  "  of  A.  and  others,"  A.  being  an 
ordinary  member.  It  was  held  that  he  could 
not  be  convicted  of  embezzlement  under  7  &  8 
Geo.  IV,  c.  29,  §  47,  because  he  was  a  member 
of  the  society,  and  "A.  and  others  "  included 
himself,  and  he  could  not  be  a  servant  to  him- 
self or  embezzle  his  own  property. 

But  where  the  property  of  the  society  was 
vested  in  certain  trustees  or  similar  officers, 
and  the  prisoner  was  stated  to  be  the  servant 
of  the  trustees,  it  was  held  that  he  might  be 
convicted  of  embezzlement,  though  a  member 
of  the  society.  Rex  v.  Hall,  I  Moo.  C.  C.  474; 
Reg.  v.  Woolley,  4  Cox  C.  C.  255;  Reg.  v. 
Proud,  Leigh  &  C.  97.  And  see  Reg.  v.  Mur- 
phy, 4  Cox  C.  C.  101. 

1,  Meaning  of  the  Words  "Property  of  An- 
other." —  A  different  construction  placed  upon 
these  words  than  that  stated  in  the  text,  it  has 


been  said,  would  be  inconsistent  with  the 
earlier  course  of  legislation,  and  would  defeat 
the  very  object  of  the  statute.  Com.  v. 
Stearns,  2  Met.  (Mass.)  343;  People  v.  Hen- 
nessey, 15  Wend.  (N.  Y.)  147;  State  v.  Kus- 
nick,  45  Ohio  St.  535,  4  Am.  St.  Rep.  564; 
State  v.  Porter,  26  Mo.  210;  State  v.  Kent,  22 
Minn.  41,  21  Am.  Rep.  764;  Tleener  v.  State, 
58  Ark.  98.  See  State  v.  Reddick,  2  S.  Dak. 
124. 

2.  Property  Obtained    or    Held    Illegally.  — 

Woodward  v.  State,  103  Ind.  127;  Com.  v. 
Smith,  129  Mass.  104;  State  v.  O'Brien,  94 
Tenn.  79;  Rex  v.  Beacall,  1  C.  &  P.  454,  II  E. 
C.  L.  448;  Reg.  v.  Miller,  2  Moo.  C.  C.  249. 
Compare  Com.  v.  Coffee,  9  Gray  (Mass.)  139; 
Com.  v.  Rourke,  10  Cush.  (Mass.)  397. 

Property  Held  Ultra  Vires  by  Corporation.  — 
Where  the  defendant,  a  bailee  of  certain  cot- 
ton belonging  to  a  banking  corporation  which 
was  by  law  prohibited  from  owning  or  holding 
personal  property,  embezzled  the  cotton,  he 
was  held  to  be  estopped  from  setting  up  as  a 
defense  to  his  own  crime  the  plea  of  ultra 
vires  on  the  part  of  his  principal.  Leonard  v. 
State,  7  Tex.  App.  417.  And  see  State  v. 
Tumey,  81  Ind.  559. 

Property  of  Foreign  Corporation  Doing  Business 
Illegally.  —  Even  though  a  statute  prohibits 
foreign  corporations  from  doing  business  in 
the  state  without  compliance  with  certain 
statutory  provisions,  so  that  without  such 
compliance  they  cannot  make  enforceable  con- 
tracts in  the  state,  yet  one,  who  has  under- 
taken to  make  a  contract  of  agency  with  such 
corporation,  and  has  acted  as  its  agent  and 
received  money  for  it,  though  paid  on  unen- 
forceable contracts,  may  be  convicted  of  em- 
bezzling such  money.  People  v.  Hawkins, 
106  Mich.  479;  State  v.  O'Brien,  94  Tenn.  79. 

Money  Obtained  from  an  Illegal  Source  may 
likewise  be  embezzled.  Woodward  v.  State, 
103  Ind.  127;  State  v.  Cloutman,  61  N.  H.  143. 

3.  Money  Intrusted  for  Immoral  Purposes.  — 
State  v.  Shadd,  80  Mo.  358;  Com.  v.  Cooper, 
130  Mass.  285. 

4.  Money  of  Illegal  Association.  —  Reg.  v. 
Hunt,  8  C.  &  P.  642,  34  E.  C.  L.  563. 

But  in  the  case  of  a  society,  otherwise  law- 
ful, which  has  only  a  few  rules  contrary  to 
public  policy,  its  property  may  be  embezzled. 
Reg.  v.  Stainer,  L.  R.  1  C.  C.  '230. 
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defects,  in  the  common  law  of  larceny,  by  reaching  and  punishing  cases  in 
which  a  person  fraudulently  appropriates  or  converts  money  or  property  which 
at  the  time  is  in  his  own  lawful  possession,  so  that  he  cannot  commit  a  tres- 
pass, and  therefore  cannot  be  guilty  of  larceny,  an  offense  of  which  a  trespass 
is  an  essential  element.1 

b.  Embezzlement  by  Bailees — (i)  In  General. — An  indictment  for 
larceny  will  not  lie  against  a  bailee,  who  has  obtained  possession  of  property 
without  fraudulent  intent,  for  converting  the  property  during  the  continuance 
of  the  bailment,  since  so  long  as  he  has  lawful  possession  he  cannot  commit 
a  trespass  with  respect  to  the  property.  This  is  true  of  all  bailees,  including 
hirers  of  property,  warehousemen,  and  common  carriers.2  In  such  a  case  the 
bailee  is  guilty  of  embezzlement  under  the  statutes  covering  embezzlement  by 
bailees.3 

(2)  Possession  Obtained  with  Felonious  Intent.  —  This  rule  does  not  apply 
where  a  person  enters  into  a  contract  of  bailment  and  obtains  possession  of 
the  property  with  felonious  intent,  existing  at  the  time,  to  appropriate  or  apply 
the  property  to  his  own  use.  In  such  a  case  he  is  guilty  of  a  trespass  and 
larceny,  for  he  does  not  obtain  lawful  possession  or  right  to  possession,4  and 
by  the  better  opinion  an  indictment  for  embezzlement  will  not  lie.5 

(3)  Termination  of  Bailment  Before  Conversion.  —  If  for  any  reason  a  bail- 


1.  The  Question  of  Possession  at  the  Time  of  the 
Conversion.  —  See  supra,  this  title,  Definition, 
Origin  and  Nature  of  the  Offense.  And  see  the 
title  Larceny,  where  the  question  of  posses- 
sion, and  the  distinction  between  larceny  and 
embezzlement  based  thereon,  will  be  treated 
at  length,  and  where  cases  of  embezzlement 
will  necessarily  be  collected. 

As  was  shown  in  a  previous  section,  some 
courts  have  held  that  the  offenses  of  larceny 
and  embezzlement  overlap,  and  a  person  may 
be  guilty  of  embezzlement  under  the  statute, 
though  the  conversion  of  the  property  may  be 
under  such  circumstances  as  to  constitute  lar- 
ceny. Other  courts,  however,  hold  that  the 
offenses  do  not  overlap,  and  that  evidence 
showing  larceny  at  common  law  will  not  sup- 
port an  indictment  for  embezzlement.  See 
supra,  this  title,  Definition,  Origin,  and  Nature 
of  Offense — Distinction  Between  Embezzlement 
and  Larceny. 

2.  Conversion  by  Bailees  While  Lawfully  in  Pos- 
session. —  See  the  title  Larceny. 

3.  See  Reg.  v.  Aden,  12  Cox  C.  C.  512;  Moore 
v.  U.  S.,  160  U.  S.  269;  People  v.  Salorse,  62 
Cal.  139;  People  v.  Husband,  36  Mich.  306; 
Hutchison  v.  Com.,  82  Pa.  St.  472;  Johnson  v. 
People,  113  111.  99;  Com.  v.  Simpson,  9  Met. 
(Mass.)  138;  Com.  v.  Doherty,  127  Mass.  20. 
See  infra,  this  title,  Particular  Classes  of  Per- 
sons—  Bailees,  Including  Common  Carriers. 

Possession  Obtained  Fraudulently  but  Without 
Felonious  Intent.  —  If  a  person  fraudulently, 
but  without  felonious  intent,  enters  into  a  con- 
tract of  bailment  and  obtains  possession  of  the 
property,  and  afterwards  converts  the  same 
with  felonious  intent,  his  offense  is  larceny 
and  not  embezzlement,  for  he  is  guilty  of  a 
trespass  in  obtaining  possession,  and  this  tres- 
pass continues  up  to  the  time  of  the  conver- 
sion, so  that  there  is  at  that  time  a  concurrence 
of  trespass  and  felonious  intent.  State  v. 
Coombs,  55  Me.  477,  92  Am.  Dec.  610.  See 
the  title  Larceny. 

4.  Possession  Obtained  by  Bailee  with  Felonious 
Intent.  —  See  the  title  Larceny. 
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In  State  v.  Lindenthall,  5  Rich.  L.  (S.  Car.) 
237,  57  Am.  Dec.  743,  it  was  held  that  larceny 
was  committed  by  one  who  obtained  posses- 
sion of  goods  under  the  pretense  of  taking 
them  to  another  for  examination  and  possible 
purchase,  but  with  the  real  intent  to  steal 
them,  and  afterwards  converting  them  to  his 
own  use. 

In  Smith  v.  People,  53  N.  Y.  in,  13  Am. 
Rep.  474,  the  defendant  went  to  a  woman,  and 
by  falsely  stating  that  her  husband  had  been 
arrested,  and  had  sent  him  to  get  money  to 
procure  his  release,  obtained  goods  from  her 
with  instructions  to  pawn  them  and  give  the 
husband  the  money  and  pawn  ticket.  He  con- 
verted the  money  to  his  own  use,  and  it  was 
held  that  he  was  guilty  of  larceny. 

5.  Not  Embezzlement.  —  Moore  v.  U.  S.,  160 
U.  S.  268;  People  v.  Salorse,  62  Cal.  139; 
People  v.  De  Coursey,  61  Cal.  134;  Johnson  v. 
People,  113  111.  99;  Quinn  v.  People,  123  111. 
333- 

The  Reverse  of  This  Has  Been  Held  in  those 
jurisdictions  in  which  it  is  considered  that 
larceny  and  embezzlement  overlap  each  other, 
and  that  facts  may  constitute  embezzlement 
which  also  constitute  larceny  at  common  law. 
Thus,  in  Rhode  Island,  it  was  held  that  an 
agent  who  fraudulently  converted  money 
which  had  come  into  his  possession  by  virtue 
of  his  agency,  although  when  he  obtained  pos- 
session of  the  money  he  fraudulently  intended 
to  appropriate  the  same  to  his  own  use,  so  that 
he  was  guilty  of  larceny  at  common  law.  The 
statute  under  which  this  decision  was  rendered 
provided:  "  Every  officer,  agent,  clerk,  or  serv- 
ant, or  person  to  whom  any  money  or  other 
property  shall  be  intrusted  for  any  specific 
purpose,  who  shall  embezzle  or  fraudulently 
convert  to  his  own  use,  or  shall  take  or  secrete 
with  intent  to  embezzle  and  fraudulently  con- 
vert to  his  own  use,  any  money  or  other  prop- 
erty which  shall  have  come  into  his  possession, 
or  shall  be  under  his  care  or  charge,  by  virtue 
of  such  employment  or  for  such  specific  pur- 
pose, shall  be  deemed  guilty  of  larceny,  and 
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mcnt  is  terminated,  so  that  the  possession  of  the  property  vests  again  con- 
structively in  the  owner,  its  subsequent  conversion  by  the  bailee  before  the 
owner  has  obtained  actual  possession,  will  amount  to  a  trespass  and  larceny, 
and  not  embezzlement.  The  bailment  may  be  terminated  for  the  purpose  of 
this  rule  either  by  the  terms  of  the  contract  of  bailment  itself,1  or  by 
operation  of  law  because  of  the  wrongful  act  of  the  bailee,  as  where  the  hirer 
of  a  horse  to  ride  to  a  certain  place,  or  to  use  for  a  certain  time  only,  rides  to 
a  different  place,  or  uses  it  for  a  longer  time,  and  converts  the  same  while  on 
the  way  to  the  unauthorized  place,  or  after  the  time  for  which  it  was  hired;2 
or  where  a  common  carrier  or  other  person  breaks  bulk,  thereby  terminating 
the  bailment,  and  afterwards  converts  some  of  the  property.3 

c.  Possession  and  Custody  Distinguished  —  (i)  In  General. — There 
is  a  well  settled  distinction  in  law  between  possession  of  goods  and  the  bare 
charge  or  custody.  The  owner  of  goods  may  deliver  them  to  another  under 
such  circumstances  as  to  give  the  other  the  bare  custody,  and  retain  in  himself 
the  constructive  possession ;  and,  by  the  better  opinion,  if  the  person  thus 
having  the  custody  fraudulently  converts  the  goods  to  his  own  use,  he  com- 
mits a  trespass  and  larceny,  and  not  embezzlement.4 

(2)  Embezzlement  by  Servants.  —  Illustrations  of  this  distinction  generally 
arise  in  the  case  of  servants,  but  it  may  also  arise  in  other  cases. 

Delivery  by  Master  to  Servant.  —  When  a  master  delivers  goods  to  his  servant  to 
be  used  by  him  in  the  master's  business,  or  to  be  taken  care  of,  he  does  not 
part  with  the  possession,  but  with  the  bare  custody  only,  and  if  the  servant 
fraudulently  converts  the  goods  to  his  own  use,  he  takes  them  from  the  con- 
structive possession  of  the  master,  and  is  guilty  of  trespass  and  larceny,5  and, 
by  the  better  opinion,  not  of  embezzlement.6 

Delivery  by  Master  to  Servant  as  Bailee.  —  Property  may  be  delivered  by  a  master 
to  his  servant  under  such  circumstances  as  to  give  the  servant  the  possession,, 
as  distinguished  from  the  custody,  and  so  put  him  in  the  position  of  a  bailee, 
in  which  event  it  is  not  larceny,  but  embezzlement,  for  him  to  convert  the 
property  to  his  own  use  when  so  in  possession.7 

Delivery  by  Third  Persons  to  Servant.  —  Where  property  is  delivered  by  a  third 
person  to  a  servant  for  his  master,  the  servant  has  the  possession,  so  as  to  be 
in  the  position  of  a  mere  bailee,  until  he  has  delivered  the  property  to  the 
master,  or  put  it,  for  the  master,  in  the  place  where  it  is  his  duty  to  put  it, 

may  be  tried,  sentenced,  and  punished  as  for  the  same  to  his  own  use,  since  he  had  the  bare 

any  other  larceny."    State  v.  Taberner,  14  R.  custody,  and  was  therefore  guilty  of  larceny. 

I.  272,  51  Am.  Rep.  382.  See  also  Rex  v.  Murray,  1  Moo.  C.  C.  276,  5 

1.  Termination  of  Bailment  Before  Conversion.  C.  &  P.  145,  24  E.  C.  L.  247;  People  v.  Belden, 
—  See  Com.  v.  Davis,  104  Mass.  548;  Com.  v.  37  Cal.  51;  Johnson  v.  People,  113  111.  99. 
Barry,  116  Mass.  1.    See  the  title  Larceny.  Distinction  Not  Kecognized  in  All  Jurisdictions. 

2.  See  Johnson  v.  People,  113  111.  99.  And  —  In  some  states  this  distinction  is  not  recog- 
see  the  title  Larceny.  nized,  but  it  is  held  that  the  offenses  of  larceny 

3.  Breaking  Bulk.  —  Nichols  v.  People,  17  N.  and  embezzlement  overlap,  and  that  a  servant 
Y.  114.  This  question  will  be  fully  treated  in  may  be  guilty  of  embezzlement  under  the 
another  part  of  this  work.  See  the  title  statute,  though  the  circumstances  are  such  as 
Larceny.  to  render  him  guilty  of  larceny  at  common 

4.  Custody  and  Possession  Distinguished.  —  See  law.  Thus,  in  State  v.  Shirer,  20  S.  Car.  392, 
the  title  Larceny.  And  see  the  cases  cited  in  it  was  held  that  a  clerk  or  servant  who  fraud- 
the  notes  immediately  following.  ulently  appropriated  to  his  own  use  money 

5.  Embezzlement  by  Servants  —  Delivery  by  which  was  intrusted  to  him  by  his  master 
Master  to  Servant  as  Such.  —  There  was  at  one  under  such  circumstances  as  to  give  him  the 
time  in  England  a  doubt  as  to  this  doctrine,  custody  merely,  so  that  he  was  guilty  of 
but  the  law  was  settled  in  accordance  with  the  larceny  at'eommon  law,  was  also  guilty  of 
text  by  the  statute  of  21  Hen.  VII.,  c.  7.  See  embezzlement  under  a  statute  declaring  that 
the  title  Larceny.  "  any  person  committing  a  breach  of  trust 

6.  See  Com.  v.  Berry,  99  Mass.  428,  96  Am.  with  a  fraudulent  intent  "  should  be  "  held 
Dec.  767,  where  a  servant  of  a  copartnership,  guilty  of  larceny."  And  see,  to  the  same 
who  had  fraudulently  appropriated  money  effect,  in  Indiana,  State  v.  Wingo,  89  Ind. 
which  he  had  received  from  one  of  the  partners  204. 

to  carry  to  the  other,  was  held  not  to  be  guilty  7.  Delivery  to  Servant  as  Bailee.  —  See  the 

of  embezzlement  in  fraudulently  converting  title  Larceny. 
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and  a  conversion  before  this  is  embezzlement,  and  not  larceny.1  When  he 
has  thus  disposed  of  the  property,  therefore,  the  constructive  possession  of 
the  property  is  in  the  master,  and  if  the  servant  afterwards  fraudulently  con- 
Verts  the  same  to  his  own  use,  he  commits  larceny,  and  not  embezzlement.58 

(3)  Delivery  of  Bare  Custody  to  Others  than  Servants.  —  The  distinction 
shown  above  between  possession  and  custody  applies  to  other  persons  than 
servants,  and  a  person  other  than  a  servant  having  the  bare  custody  commits 
larceny  and  not  embezzlement  if  he  fraudulently  converts  the  property  to  his 
own  use.  The  principle  applies  to  property  of  an  innkeeper  in  the  hands  of 
his  guests,3  and  to  goods  and  money  delivered  to  another  to  be  examined  or 
dealt  with  in  some  way  in  the  owner's  presence,  and  then  returned.4 

5.  Character  in.  Which  Property  Is  Received  or  Held  —  a.  In  General. — 
The  statutes  of  embezzlement  generally,  if  not  always,  require  that  the  prop- 
erty shall  have  been  received  or  held  by  the  accused  in  some  particular  char- 
acter, or  for  some  particular  purpose,  and  the  conversion  of  property  will  not 
constitute  embezzlement  unless  it  was  so  received  or  held.5 


1.  Delivery  of  Property  by  Third  Person  to  Serv- 
ant. —  See  Rex  v.  Williams,  7  C.  &  P.  338,  32 
E.  C.  L.  532;  Kibs  v.  People,  81  111.  599.  And 
see  the  title  Larceny.' 

In  Com  v.  King,  9  Cush.  (Mass.)  284,  it  was 
held  that  a  servant  who  appropriated  to  his 
own  use  bank  bills  obtained  by  him  from  a 
bank  on  a  check  drawn  by  his  master  was 
guilty  of  embezzlement,  and  not  of  larceny. 
And  see,  to  the  same  effect,  Rex  v.  Sullens,  I 
Moo.  C.  C.  129;  Rex  v.  Walsh,  Russ.  &  R. 
215;  Com.  v.  Ryan,  155  Mass.  523,  31  Am.  St. 
Rep.  560. 

2.  Com.  v.  Ryan,  155  Mass.  523,  31  Am.  St. 
Rep.  560. 

This  distinction  will  be  fully  treated  in  an- 
other part  of  this  work.    See  the  title  Larceny. 

As  is  stated  in  the  text,  to  give  the  master 
constructive  possession  in  these  cases,  the 
property  must  not  only  be  put  by  the  servant 
in  its  final  place  of  deposit,  where  it  is  his  duty 
to  put  it,  but  it  must  be  put  there  for  the  mas- 
ter. If  it  is  put  even  in  its  proper  place  of  de- 
posit, not  for  the  master,  but  with  intent  to 
take  it  out  and  convert  it  when  a  more  favor- 
able opportunity  offers,  the  possession  does  not 
pass  to  the  master,  within  the  rule  above 
stated.  Com.  v.  Ryan,  155  Mass.  523,  31  Am. 
St.  Rep.  560. 

3.  Delivery  of  Bare  Custody  to  Other  than  Serv- 
ants. —  See  the  title  Larceny. 

4.  In  People  v.  Johnson,  91  Cal.  265,  it  was 
held  that  if  the  owner  puts  his  property  in  the 
hands  of  another  to  use  it  or  to  do  some  act  in 
relation  to  it,  in  his  presence,  he  does  not  part 
with  the  possession,  but  with  the  mere  cus- 
tody, and  ihe  conversion  of  it  animo  fwandi  is 
larceny  and  not  embezzlement.  In  this  case 
the  accused,  professing  to  be  an  agent  of  a 
lottery  company,  proposed  to  explain  to  the 
prosecutor  how  the  drawings  were  made,  and 
induced  him  to  make  repeated  deposits  of 
money  upon  a  table  upon  which  was  placed  a 
paper  covered  with  squares  and  figures,  prom- 
ising to  return  the  money  as  soon  as  he  had 
explained  the  drawings.  The  accused  took 
from  the  table  the  amount  of  each  deposit 
when  it  was  apparently  lost,  and  fraudulently 
appropriated  the  same.  He  was  indicted  and 
-convicted  of  embezzlement,  but  on  appeal  the 
judgment  was  reversed  on  the  ground  that  the 


prosecutor  did  not  part  with  the  possession  of 
the  money,  and  that  the  offense  was  larceny 
and  not  embezzlement. 

In  Com.  v.  O'Malley,  97  Mass.  584,  it  was 
held  that  an  indictment  for  embezzlement  was 
not  sustained  by  proof  that  the  prosecutor 
agreed  to  lend  the  accused  a  certain  sum  of 
money,  and  handed  to  him  money  to  a  larger 
amount  to  count  in  his  (the  prosecutor's)  pres- 
ence, and  lake  therefrom  the  sum  agreed  to  be 
lent,  and  that  the  accused,  after  counting  the 
money,  refused  on  demand  to  return  any  of  it 
to  the  prosecutor,  and  carried  it  all  away. 

5.  Character  in  Which  Property  Is  Received  or 
Held. —  In  State  v.  Stoller,  38  Iowa  321,  an 
indictment  charged  embezzlement  by  the  ac- 
cused of  grain  delivered  to  him  as  a  ware- 
houseman to  be  stored  and  cared  for,  and  it 
was  held  that  it  could  not  be  sustained  under  a 
statute  declaring:  "  If  any  carrier  or  other 
person  to  whom  any  money  has  been  deli  vered 
to  be  carried  for  hire,  or  if  any  other  person 
intrusted  with  such  property,  embezzle  or 
fraudulently  convert  to  his  own  use  any  such 
money,  goods,  or  other  property,  either  in  mass 
as  the  same  were  delivered  or  otherwise,  and 
before  the  same  were  delivered  at  the  place  or 
to  the  person  where  and  to  whom  they  were  to 
be  delivered,  he  is  guilty  of  larceny  and  shall 
be  punished  accordingly."  It  was  held  that 
the  property  must  have  been  "  delivered  to  be 
carried  for  hire,"  to  bring  the  case  within  the 
statute.  See  also  Johnson  v.  Com.,  5  Bush 
(Ky.)  431;  Com.  v.  Williams,  3  Gray  (Mass.) 
461. 

The  English  statute  24  and  25  Vict.,  c.  96, 
§  76,  punishes  the  embezzlement  by  agents, 
attorneys,  bankets,  and  factors,  where  money 
has  been  intrusted  to  them  for  "  safe  cus- 
tody." 

In  Reg.  v.  Newman,  8  Q.  B.  Div.  706,  a 
solicitor  was  intrusted  by  his  client  with 
money  to  invest  on  mortgage  on  his  client's 
behalf.  Instead  of  so  doing,  he  fraudulently 
appropriated  the  money  to  his  own  use  and 
was  indicted  for  embezzlement.  It  was  held 
that  he  was  not  guilty  under  the  statutes  as 
the  money  was  not  intrusted  to  him  for  safe 
custody. 

Consignment  to  Accused  Not  Necessary.  —  To 

constitute  the  offense  it  is  not  necessary  that 
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b.  Relation  of  Trust  and  Confidence.  —  As  the  statutes  punishing 
embezzlement  were  designed  to  reach  those  cases  in  which  a  person  converts 
property  of  which  he  has  lawful  possession  by  virtue  of  a  delivery  to  him  either 
by  or  for  the  owner,  it  has  been  held  that  they  are  limited  to  cases  in  which 
there  is  this  relation  of  trust  or  confidence.  This  construction  has  been  placed 
upon  the  statutes  using  the  most  general  terms.1 

Conversion  of  Property  Delivered  by  Mistake,  and  Lost  Property.  —  According  to  this 
doctrine  one  is  not  guilty  of  embezzlement  in  converting  to  his  own  use  money 
or  property  paid  or  delivered  to  him  by  mistake ;  or  money  or  property  found 
by  him.2 

Property  Held  Under  a  Trust.  —  In  some  states  the  statute  in  express  terms  pun- 
ishes the  embezzlement  of  property  held  under  a  trust,  and  to  convict  one 
under  this  statute  it  is  necessary  to  show  a  trust  relation.3 

Every  Breach  of  Trust  Not  Embezzlement.  —  Embezzlement  is  a  criminal  breach  of 
trust,  but  every  breach  of  trust  is  not  embezzlement.  The  statutes  were  not 
intended  to  cover  every  breach  of  trust,  nor  every  fraudulent  breach  of  trust, 
and  render  it  a  criminal  offense.4 

c.  Receipt  by  Virtue  of  Employment  or  Office.  —  By  some  statutes 
it  is  required  that  the  property  shall  have  come  into  the  possession  of  the 
servant  "by  virtue  of  his  employment,"  or  "in  the  course  of  his  employment." 
Under  such  a  statute  as  this  a  person  who  receives  money  belonging  to 


the  property  be  consigned  to  the  person  who 
appropriates  it  wrongfully.  It  is  sufficient  if 
the  person  embezzling  was  simply  intrusted 
with  the  possession  of  the  same.  Thus  when 
money  consigned  to  a  third  party  is  intrusted 
to  an  express  company  for  transportation,  if 
an  agent  of  such  company  into  whose  hands 
such  property  comes  while  in  transit  converts 
it  to  his  own  use,  he  commits  the  crime  of  em- 
bezzlement.   Com.  v.  Clifford,  96  Ky.  4. 

1.  Relation  of  Trust  and  Confidence.  —  Thus, 
where  a  Massachttsetts  statute  provided:  "  If 
any  person  to  whom  any  money,  goods,  or 
other  property,  which  may  be  the  subject  of 
larceny,  shall  have  been  delivered,  shall  em- 
bezzle or  fraudulently  convert  to  his  own  use 
*  *  *  such  money,  goods,  or  property,  he 
shall  be  deemed  by  doing  so  to  have  commit- 
ted the  crime  of  simple  larceny,"  it  was  held 
that  the  statute,  though  using  very  general 
terms,  was  to  be  construed  as  embracing  only 
those  cases  in  which  the  delivery  of  the  prop- 
erty created  a  relation  of  trust  or  confidence, 
and  that  it  did  not  apply,  therefore,  to  one  who 
fraudulently  converted  to  his  own  use  money 
paid  to  him  by  mistake.  Com.  v.  Hays,  14 
Gray  (Mass.)  62,  74  Am.  Dec.  662. 

Embezzlement  cannot  be  charged  with 
reference  to  funds  acquired  and  spent  before 
the  party  assumed  a  fiduciary  capacity,  as  be- 
fore he  was  elected  treasurer  of  a  corporation. 
Lee  v.  Com.,  (Ky.  1886)  I  S.  W.  Rep.  4.  See 
also  State  v.  Johnson,  21  Tex.  775. 

See  also,  as  to  the  necessity  for  a  relation  of 
trust  and  confidence,  Griffin  v.  State,  4  Tex. 
App.  390;  Reed  v.  State,  1  Tex.  App.  1; 
Fulcher  v.  State,  32  Tex.  Crim.  Rep.  621. 

2.  Property  or  Money  Delivered  by  Mistake.  — 
Com.  v.  Hays,  14  Gray  (Mass.)  62,  74  Am. 
Dec.  662.  In  this  case  a  bank  depositor,  in 
drawing  his  deposit,  was  by  mistake  overpaid, 
and  he  kept  the  excess.  It  was  held  not  to  be 
an  offense  under  the  statute. 

3.  "Property    Held    Under  a   Trust."  —  The 


mere  fact  that  it  was  obtained  fraudulently,  if 
not  under  a  trust,  is  not  enough.  The  Texar 
statutes  making  it  a  crime  to  fraudulently 
embezzle  and  convert  trust  money,  does  not 
apply  to  a  case  where  money  is  advanced  as- 
payment  on  a  contract  which  the  party  fails  to 
perform,  even  though  he  may  have  intended 
not  to  perform  the  same  when  he  appropriated 
the  money.  Keller  v.  State,  4  Tex.  App.  527. 
And  see  Wylie  v.  State,  97  Ga.  207. 

4.  Every  Breach  of  Trust  Is  Not  Embezzlement. 
—  Embezzlement  always  presents  a  case  of  a 
breach  of  trust,  but  every  breach  of  trust  is  by 
no  means  embezzlement.  Com.  v.  Hays,  14- 
Gray  (Mass.)  62,  74  Am.  Dec.  662;  Webb  v. 
State,  8  Tex.  App.  310. 

"  Statutes  of  embezzlement  were  not  in- 
tended to  provide  against  every  breach  of  duty 
or  pecuniary  obligation  on  the  part  of  agents 
and  the  like  towards  principals  or  employers; 
nor  does  the  law  regard  the  latter  class  with 
such  peculiar  favor  as  to  provide  a  criminal 
remedy  for  the  enforcement  of  their  contracts 
and  the  collection  of  their  debts."  Webb  v. 
State,  8  Tex.  App.  310. 

It  was  said  by  the  Massachusetts  court,  re- 
ferring to  the  statutes  punishing  embezzle- 
ment: "  The  consequence  is,  therefore,  that 
many  acts  which  formerly  were  denominated 
mere  breaches  of  trust,  and  subjected  the 
party  to  a  civil  action  only,  have  now  become 
cognizable  before  our  criminal  courts  as 
offenses  against  the  commonwealth.  These 
statutes  necessarily  require  a  careful  discrim- 
ination in  their  application  to  the  various  cases 
that  may  arise,  and  it  may  be  found  somewhat 
difficult  to  mark  out  with  entire  precision  the 
line  of  discrimination  between  acts  punishable 
as  crimes  under  these  statutes  and  those  that 
may  not  be  embraced  by  them,  while  they  may 
yet  present  strong  cases  of  breach  of  good 
faith,  and  violation  of  the  confidence  reposed  in 
the  party  guilty  of  the  breach  of  trust."  Com. 
v.  Stearns,  2  Met.  (Mass.)  345. 
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another  and  fraudulently  converts  the  same  to  his  own  use,  is  not  guilty  of 
embezzlement  unless  he  received  the  same  by  virtue  of  or  in  the  course  of  his 
employment,  as  the  statute  expressly  requires  this.1 

Receipt  in  Excess  of  Authority.  —  Some  of  the  Courts  have  held  that  it  is  not  embez- 
zlement under  such  a  statute  for  a  servant,  agent,  or  other  person  to  convert 
property,  if  in  receiving  the  same  he  acted  in  excess  of  his  authority,  or  con- 
trary to  his  master's  or  employer's  directions.8 

Other  Courts  have  taken  a  different  view,  and  have  held  that  a  man  may 
receive  property  by  virtue  of  his  employment,  or  in  the  course  of  his  employ- 
ment, within  the  meaning  of  such  a  statute,  though  in  receiving  it  he  acts  in 
excess  of  his  authority.3 


1.  Receipt  of  Property  by  Virtue  of  Employment 
—  England.  —  The  first  English  statute  was  to 
this  effect  (see  39  Geo.  III.  c.  85),  and  in  a 
number  of  cases  this  construction  was  placed 
upon  it.  Rex  v.  Mellish,  Russ.  &  R.  59;  Rex 
v.  Snowley,  4  C.  &  P.  390,  19  E.  C.  L.  436; 
Rex  v.  Salisbury,  5  C.  &  P.  155,  24  E.  C.  L. 
253;  Rex  v.  Hawtin,  7  C.  &  P.  281,  32  E.  C.  L. 
510;  Reg.  v.  Wilson,  9  C.  &  P.  27,  38  E.  C. 
L.  22;  Reg.  v.  Harris,  6  Cox  C.  C.  363,  Dears. 
C.  C.  344- 

In  the  United  States  many  statutes  and  deci- 
sions are  to  the  same  effect. 

Alabama.  —  Pullam  v.  State,  78  Ala.  31,  56 
Am.  Rep.  21. 

California. — Exp.  Hedley,  31  Cal.  108. 

Nevada.  —  Ricord  v.  Central  Pac.  R.  Co.  15 
Nev.  167. 

New  York.  —  People  v.  Sherman,  10  Wend. 
(N.  Y.)  298,  25  Am.  Dec.  583;  People  v.  Allen, 
5  Den.  (N.  Y.)  76. 

Tennessee.  —  Johnson  v.  State,  9  Baxt. 
(Tenn.)  279. 

Texas. — Griffin  v.  State,  4  Tex.  App.  390; 
Slate  v.  Johnson,  21  Tex.  775;  Reed  v.  State, 
16  Tex.  App.  586;  Brady  v.  State,  21  Tex.  App. 

659- 

And  see  infra,  this  title,  Particular  Classes  of 
Persons  —  Clerks  and  Servants  ;  Agents. 

Illustrations.  —  For  this  reason  it  has  been 
held  that  an  employee  who  collects  money  due 
from  a  third  person  to  his  employer,  and  re- 
fuses to  account  to  the  employer  therefor,  is 
not  guilty  of  embezzlement,  if  he  had  no 
authority  to  collect  the  money,  but  did  so  on 
his  own  account  with  intention  to  appropriate 
it.    Brady  v.  State,  21  Tex.  App.  659: 

In  an  English  case  A.  was  indicted  for  em- 
bezzlement as  clerk  and  servant  to  the  prose- 
cutor, and  B.  was  charged  as  accessory.  It 
appeared  that  A.  was  only  employed  as  a  town 
traveler  and  collector,  to  go  around  and  take 
orders  from  customers,  and  enter  them  in  the 
books,  and  receive  the  money  for  the  goods 
supplied  in  consequence;  but  he  had  no 
authority  whatever  to  take  or  direct  the  de- 
livery of  the  goods  from  the  shop.  A  cus- 
tomer having  ordered  two  articles  of  A.,  he 
entered  only  one  in  the  order-book;  but  B., 
who  was  the  prosecutor's  carman,  delivered 
both  articles  to  the  customer.  An  invoice  was 
made  out  by  the  prosecutor  for  the  first  article, 
amounting  to  6s.  6d.,  and  B.  entered  the  sec- 
ond article  at  the  bottom  as  4s.  6d.  A.  after- 
wards received  of  the  customer  the  whole  of 
the  ns.,  but  only  accounted  to  the  prosecutor 
for  the  6s.  6d.  It  was  held  that  the  offense 
committed  was  not  embezzlement,  but  larceny. 


In  Reg.  v.  Wilson,  9  C.  &  P.  27,  38  E.  C.  L. 
22. 

Belief  of  Person  Delivering  Money  or  Property.  — 

The  fact  that  the  person  who  delivered  the 
money  or  property  to  the  accused  believed 
that  the  latter  had  authority  to  receive  it  can 
make  no  difference,  if,  as  a  matter  of  fact,  he 
had  no  authority.  Rex  v.  Hawtin,  7  C.  &  P. 
281,  32  E.  C.  L.  510. 

2.  Receipt  in  Excess  of  Authority  —  Not  Embez- 
zlement. —  In  the  case  of  Rex  v.  Snowley,  4  C. 
&  P.  390,  19  E.  C.  L.  436,  Parke,  J.,  held  that 
a  servant  who  was  employed  to  lead  a  stallion, 
and  who  received  a  sum  for  the  hire  of  the 
same,  which  was  less  than  he  was  authorized 
by  his  master  to  take,  and  appropriated  it,  was 
not  within  the  statute,  because  his  act  was 
without  his  authority,  and  the  money,  there- 
fore, was  not  received  "  by  virtue  of  his  em- 
ployment." 

This  case  is  followed  by  Rex  v.  Thorley, 
R.  &  M.  C.  C.  343,  and  Rex  v.  Hawtin,  7  C.  & 
P.  281,  32  E.  C.  L.  510. 

And  in  Reg.  v.  Harris,  6  Cox  C.  C.  363, 
Dears,  C.  C.  344,  where  a  person  employed  as 
miller  in  a  mill  in  a  county  jail,  whose  duty 
it  was  to  receive  and  grind  grain  brought  by 
persons  with  a  ticket  from  the  porter's  lodge, 
and  receive  and  account  for  the  money  due 
for  grinding,  and  who  was  prohibited  from  re- 
ceiving grain  without  such  a  ticket,  received 
grain  without  a  ticket  in  violation  of  his  duty, 
and  appropriated  the  money  received  for  grind- 
ing it,  a  conviction  of  embezzlement  was  set 
aside,  because  he  did  not  receive  the  money 
by  virtue  of  his  employment. 

3.  Contrary  View. —  In  Reg.  z:  Beechy,  R. 
&  R.  C.  C.  237,  it  was  held  that  a  clerk  who 
was  authorized  to  receive  money  at  home, 
which  outdoor  collectors  received  abroad  from 
customers,  and  who  in  one  instance  took  a 
sum  directly  from  a  customer  out  of  doors, 
and  embezzled  it,  was  within  the  statute. 

And  in  Rex  v.  Williams,  6  C.  &  P.  626,  25 
E.  C.  L.  56S,  it  was  held  that  a  servant  was 
none  the  less  guilty  of  embezzlement  because 
he  received  the  money  from  one  of  a  class  of 
customers  from  whom  he  was  not  authorized 
to  receive  it. 

See  also  Reg.  v.  Aston,  2  C.  &  K.  413,  61  E. 
C.  L.  413,  where  a  conviction  of  embezzlement 
was  sustained  under  the  following  circum- 
stances. The  prosecutor,  a  brewer,  sent  the 
accused,  a  drayman,  out  with  porter,  with 
authority  to  sell  it  at  fixed  pricesjonly.  The 
accused  sold  some  of  it  at  an  underprice  and 
afterwards  received  the  money,  and  denied 
having  received  it.  The  counsel  for  the  ac- 
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Estoppel  to  Deny  Authority.  —  There  are  some  precedents  which  sustain  the 
proposition  that  one  who  collects  money  for  or  in  the  name  of  another  is 
estopped,  in  a  prosecution  for  embezzling  the  same,  to  deny  that  he  had 
authority  to  receive  it.1  This  view,  however,  cannot  be  sustained  without 
altogether  ignoring  the  express  requirement  of  the  statute,  and  it  is  opposed 
to  the  great  weight  of  authority.2 

Casual  Employment.  —  By  the  weight  of  authority,  the  employment  need  not 
be  a  general  one,  but  may  be  casual,  or  in  a  single  instance  only.3  There  are 
some  cases,  however,  in  which  it  has  been  held  that  a  casual  employment  is 
not  enough.4 

Receipt  by  Virtue  of  Office.  —  The  statutes  punishing  embezzlement  by  officers 
of  private  corporations  generally  in  terms  require  that  the  money  or  property 
shall  have  come  into  their  possession  by  virtue  of  their  office.5    And  unless 


cused  contended  that  this  was  not  embezzle- 
ment, on  the  ground  that,  as  the  accused  had 
no  authority  to  sell  at  the  price  charged,  he 
did  not  receive  the  money  by  virtue  of  his  em- 
ployment; and  he  cited  the  case  of  Rex  v. 
Snowley,  4  C.  &  P.  390,  19  E.  C.  L.  436,  re- 
ferred to  above.  Patterson,  J.,  however,  after 
conferring  with  Parke,  B.,  said  that  he  had 
great  doubts  as  to  the  authority  of  the  case 
cited;  and  that  Baron  Parke  and  himself  also 
considered  that,  as  the  master,  in  the  present 
case,  had  authorized  the  customer  to  make 
payment  to  the  prisoner,  the  master  was  bound 
by  that  payment,  and  could  not  demand  more 
of  the  customer,  and  that  the  evidence  was 
sufficient  to  support  the  indictment. 

The  cases  in  the  United  States  are  to  the 
same  effect.  Thus,  in  Ex  p.  Hedley,  31  Cal. 
109,  it  was  held  that  if  an  agent  obtains  the 
money  of  his  principal  in  the  capacity  of  agent, 
but  in  a  manner  in  which  he  is  not  authorized 
by  his  agency  to  receive  it,  and  converts  the 
same  to  his  own  use  with  intent  to  steal  or 
embezzle  it,  it  is  money  received  in  the  course 
of  his  employment  as  agent,  and  he  is  guilty 
of  embezzlement.  In  this  case  the  accused 
was  the  agent  of  an  express  company,  and 
was  authorized  to  draw  checks  on  the  com- 
pany, but  only  for  the  use  of  the  company. 
He  drew  such  checks  and  appropriated  the 
money  to  his  own  use,  which  he  was  not 
authorized  to  do.  It  was  held  that  he  received 
the  money  in  the  course  of  his  employment, 
and  was  guilty  of  embezzlement. 

And  in  Ker  v.  People,  110  111.  629,  51  Am. 
Rep.  706,  it  is  held  that  a  bank  clerk,  having 
access  to  the  funds  and  securities  of  the  bank 
in  its  vaults,  and  intrusted  with  their  keeping 
for  various  purposes,  may  be  said  to  have 
their  possession  by  virtue  of  his  employment, 
within  the  meaning  of  Crim.  Code  Illinois, 
§  75,  so  as  to  be  guilty  of  embezzlement  in 
fraudulently  converting  them  to  his  own  use, 

1.  Estoppel  to  Deny  Authority.  —  People  v. 
Tread  well,  69  Cal.  226;  Ex  p.  Ricord,  11  Nev. 
287. 

2.  See  the  cases  referred  to  in  the  preceding 
notes. 

3.  Casual  Employment  Sufficient.  —  Pullam  v. 

State,  78  Ala.  31,  56  Am.  Rep.  21. 

If  a  servant  generally  employed  by  his  mas- 
ter to  receive  sums  of  one  description  and  at 
one  place  only  is  employed  by  him  in  a  partic- 
ular instance  to  receive  a  sum  of  a  different 
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description  and  at  a  different  place,  this  latter 
sum  is  to  be  considered  as  received  by  him  by 
virtue  of  his  employment.  He  fills  the  char- 
acter of  servant;  and  it  is  by  being  employed 
as  servant  that  he  receives  the  money.  Rex 
v.  Smith,  Russ.  &  R.  384. 

4.  In  Johnson  v.  State,  9  Baxt.  (Tenn.)  279, 
the  statute  declared  that  any  officer,  agent,  or 
clerk  of  any  incorporated  company,  or  any 
clerk  or  agent  of  a  copartnership  or  private 
person,  with  certain  exceplions,  who  should 
embezzle  or  fraudulently  convert  to  his  own 
use  any  money  or  property  of  another,  coming 
to  his  possession,  or  under  his  care,  "  by  virtue 
of  such  employment,"  should  be  punished. 
It  was  held  that  in  order  to  sustain  a  charge  of 
embezzlement  against  an  agent  or  servant,  he 
must  be  regularly  employed,  and  that  a  mere 
casual  employment  did  not  fall  wthin  the  stat- 
ute. In  this  case  it  appeared  that  the  accused 
"  went  on  errands  "  for  the  prosecutioner,  and 
converted  money  received  on  one  of  such 
errands.  The  court  said:  "  A  mere  casual 
employment  in  such  a  case  does  not  fall  within 
the  meaning  of  the  statute.  It  was  intended 
to  protect  employers  against  the  frauds  and 
peculations  of  persons  in  their  regular  employ- 
ment, who,  by  virtue  of  such  employment, 
might  come  into  the  possession  of  money  or 
property,  and  fraudulently  appropriate  the 
same  to  their  own  use,  and  not  to  a  casual 
messenger  who  might  be  intrusted  with  the 
temporary  possession  thereof.  In  Rex  v. 
Hawtin,  7  C.  &  P.  281,  32  E.  C.  L.  510,  it  was 
held  to  be  a  necessary  fact  that  the  defendant 
received  the  property  in  the  course  of  his  em- 
ployment to  make  a  case  of  embezzlement. 
The  employment  referred  to  must  be  the  reg- 
ular employment  of  the  defendant  as  an  officer, 
agent  or  clerk  of  any  incorporated  company, 
or  any  clerk  or  agent  of  a  copartnership,  or 
the  regular  clerk  or  agent  of  any  private  per- 
son, as  a  merchant,  factor,  mechanic,  or  man- 
ufacturer, having  clerks  or  agents  in  their  reg- 
ular employment,  and  it  must  be  in  virtue  of 
and  in  the  course  of  such  regular  employment 
that  the  money  or  property  must  come  into 
the  hands  of  the  defendant,  to  bring  the  offense 
within  this  particular  statute." 

And  see  infra,  this  title,  Particular  Classes 
of  Persons  —  Clerks  and  Servants  ;  Agents. 

5.  Receipt  by  Virtue  of  Office,  —  See  supra, 
this  title.  Definition,  Origin,  and  Nature  of  the 
Offense  —  Particular  Statutes, 
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the  property  was  so  received,  an  indictment  cannot  be  sustained.1  The  same 
is  true  of  statutes  punishing  embezzlement  by  public  officers.3 

d.  Receift  for,  or  in  the  Name  or  on  Account  of,  Master  or 
EMPLOYER.  —  Some  statutes,  instead  of  requiring  that  the  property  shall  have 
been  received  by  the  accused  "by  virtue  of  his  employment,"  merely  require 
that  it  shall  have  been  received,  "for,  or  in  the  name  or  on  account  of."  the 
master  or  employer.3  To  constitute  embezzlement  under  such  a  statute  as 
this,  the  property  must  have  been  received  for,  or  on  account  of,  the  master 
or  employer.  A  servant's  or  an  employee's  conversion  of  property  received  for 
himself  or  for  a  third  person,  other  than  his  master  or  employer,  is  not 
embezzlement.4 

Want  of  Authority.  —  This  statute  dispenses  with  the  necessity  for  authority 
to  receive  the  property  embezzled  required  by  the  first  English  statute,  and 
makes  it  embezzlement  for  a  servant  or  an  employee  to  fraudulently  convert  to 
his  own  use  money  or  property  received  by  him  for  his  master  or  employer, 
though  he  may  have  had  no  authority  whatever,  expressed  or  implied,  to 
receive  the  same.5 

6.  The  Act  by  Which  Embezzlement  Is  Effected  —  a.  In  General.  —  The 
statutes  use  various  terms  to  designate  the  act  by  which  embezzlement  may 
be  effected.  They  almost  invariably  require  a  "conversion"  of  money  or 
property.    Sometimes  they  use  the  term  "appropriate,"  and  generally  they 


1.  Officers  of  Private  Corporations  and  Associa- 
tions.—  In  Lee  v.  Com.,  (Ky.  1886)  1  S.  W. 
Rep.  4,  it  was  held  that,  under  such  a  statute, 
a  treasurer  of  an  association  could  not  be  con- 
victed of  embezzlement  with  reference  to  funds 
which  came  into  his  possession  and  were  con- 
verted before  he  became  such  treasurer. 

A  clerk  of  an  institution  who  has  nothing  to 
do  with  its  fiscal  affairs,  and  who  happens  lo 
be  in  possession  of  its  money,  or  to  have  it 
under  his  care,  otherwise  than  by  virtue  of 
his  office  or  clerkship,  is  not  indictable  for  its 
conversion  to  his  own  use  under  the  Texas 
statute  declaring:  "  If  any  officer,  agent,  or 
clerk  of  any  incorporated  company  or  institu- 
tion shall  convert  to  his  own  use,  without  the 
consent  of  his  principal  or  employer,  any 
money  or  property  of  another,  which  shall 
have  come  to  his  possession,  or  shall  be  under 
his  care,  by  virtue  of  said  office,  agency,  or 
employment,  he  shall  be  deemed  guilty  of 
theft,"  etc.  State  v.  Johnson,  21  Tex.  775. 
The  court,  in  this  case,  said:  "  It  is  the 
breach  of  trust  that  constitutes  the  gist  of  the 
offense.  Unless  a  duty  or  trust  has  been  im- 
posed there  can  be  no  breach  of  trust.  It  is 
not  every  officer  of  an  institution  that  is  incor- 
porated, who  can  be  held  liable  under  this 
statute,  by  converting  to  his  own  use  the 
money  of  the  institution,  but  only  such  offi- 
cers, clerks,  or  agents,  as  have  the  money  of 
their  principal  or  employer  (the  institution), 
which  shall  have  come  to  their  possession,  or 
shall  be  under  their  care,  by  virtue  of  said 
office,  agency,  or  clerkship.  A  clerk,  then,  of 
an  institution,  who  has  nothing  to  do  with  its 
fiscal  affairs,  and  who  happens  to  be  in  posses- 
sion of  its  money,  or  to  have  it  under  his  care, 
otherwise  than  by  virtue  of  his  office  or  clerk- 
ship—  as  upon  safekeeping  for  the  treasurer, 
for  instance  —  is  not  indictable  for  its  conver- 
sion to  his  own  use.  Because  the  institution 
is  not  his  principal  in  that  sense,  and  has  not 
employed  him  for  that  purpose,  and  has  not 

10  C.  of  L. — 63  gg3 


trusted  him  with  the  money.  In  that  case  the 
treasurer  would  be  his  principal  or  employer 
and  would  have  trusted  him." 

2.  Public  Officers.  —  Ptate  v.  Boiin,  110  Mo. 
209. 

In  a  Missouri  case  the  statute  punished  any 
officer  who  should  embezzle  public  money  re- 
ceived by  him  "  by  virtue  of  his  office  or  under 
color  or  pretense  thereof."  It  was  held  that 
this  statute  did  not  apply  to  one  who  had  no 
right  to  public  money  by  virtue  of  his  office, 
but  who  obtained  possession  thereof  by  falsely 
representing  that  he  had  such  a  right,  and 
afterwards  converted  the  same.  State  v. 
Bolin,  no  Mo.  209. 

See  infra,  this  title,  Particular  Classes  of 
Persons  —  Public  Officers  and  Employees. 

3.  Receipt  for,  or  in  the  Name  or  on  Account  of 
Master  or  Employer.  —  The  present  English  stat- 
ute of  embezzlement  contains  such  provision 
as  this,  and  does  away  with  the  requirement 
of  the  former  statutes  that  the  property  shall 
have  been  received  by  the  accused  by  virtue 
of  his  employment.  See  supra,  this  title,  Defi- 
nition, Origin,  and  Nature  of  t lie  Offense — Par- 
ticular Statutes. 

4.  Reg.  v.  Harris,  6  Cox  C.  C.  363,  Dears.  C. 
C.  344,  25  Eng.  L.  &  Eq.  579;  Reg.  v.  Cullum, 
L.  R.  2  C.  C.  28,  12  Cox  C.  C.  469;  Reg.  v. 
Beaumont,  Dears.  C.  C.  270. 

Thus  where  the  captain  of  a  vessel  in  the 
employ  of  the  owner,  whose  duty  it  was  to  re- 
ceive and  carry  such  cargoes  as  the  owner 
should  direct,  and  account  for  the  proceeds, 
took  on  a  cargo  contrary  to  orders  on  his  own 
account,  and  received  and  appropriated  the 
freight,  it  was  held  that  he  was  not  guilty  of 
embezzlement,  as  he  did  not  receive  the 
money  for,  or  in  the  name  or  on  account  of  his 
master  or  employer,  as  required  by  the  stat- 
ute, but  on  his  own  account.  Reg.  v.  Cullum, 
L.  R.  2  C.  C.  28,  12  Cox  C.  C.  469. 

5.  Want  of  Authority  Immaterial.  —  Reg.  v. 
Cullum,  12  Cox  C.  C.  469,  L.  R.  2  C.  C.  28. 
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use  the  word  "embezzle,"  which  implies  a  conversion  or  appropriation.1 

What  Constitutes  a  Conversion.  —  To  constitute  a  conversion  so  as 
to  make  out  a  case  of  embezzlement,  the  owner  must  be  deprived  of  his  prop- 
erty or  money  by  an  adverse  using  or  holding.2  But  the  means  by  which  this 
is  accomplished  are  immaterial.3    An  embezzlement,  it  has  been  held,  may 


1.  The  Act  by  Which  Embezzlement  Is  Effected. 

—  The  present  English  statute  uses  the  words, 
"  shall  fraudulently  embezzle."  The  original 
English  statute  used  the  words,"  shall  fraudu- 
lently secrete,  embezzle  or  make  away  with." 
The  Ohio  statute  uses  the  words,  "  who  em- 
bezzles or  converts  to  his  own  use,  or  fraudu- 
lently takes  or  makes  away  with,  or  secretes 
with  intent  to  embezzle  or  convert  to  his  own 
use."  The  Arew  York  statute  uses  the  words, 
"  who  with  intent  to  deprive  or  defraud  the 
crue  owner  of  his  property  or  of  the  use  and 
benefit  thereof,  or  to  appropriate  the  same  to 
the  use  of  the  taker,  or  of  any  other  person, 
appropriates  the  same  to  his  own  use,  or  that 
of  any  other  person  than  the  true  owner  or 
person  entitled  to  the  benefit  thereof."  See 
supra,  this  title,  Definition,  Origin,  and  Nature 
of  Offense  —  Particular  Statutes. 

2.  What  Constitutes  a  Conversion,  —  State  v. 
Hill,  47  Neb.  456;  Chaplin  v.  Lee,  18  Neb.  440. 
See  Reg.  v.  Chapman,  1  C.  &  K.  119,  47  E.  C. 
L.  119;  Penny  v.  State,  88  Ala.  105. 

Mere  Secreting  of  property  by  a  person  with 
intent  to  convert  it  to  his  own  use  is  not  em- 
bezzlement unless  made  so  by  the  terms  of  the 
statute.    McAleer  v.  State,  46  Neb.  116. 

3.  Means  of  Conversion  Immaterial.  —  Leonard 
v.  State,  7  Tex.  App.  417;  State  v.  Ezzard,  40 
S.  Car.  312;  State  v.  Rue,  (Minn.  1898)  75  N. 
W.  Rep.  235. 

Pledge.  —  The  pledge  of  his  principal's  prop- 
erty by  an  agent  to  raise  money  for  his  own 
use  is  embezzlement,  if  it  was  intrusted  to  him 
merely  for  sale  on  commission.  Morehouse  v. 
State,  35  Neb.  643. 

Sale  by  Agent.  —  And  an  agent  authorized  to 
sell  goods  for  his  principal  is  guilty  of  embez- 
zlement if,  with  intent  to  defraud  his  principal 
out  of  the  goods,  he  sells  the  same  and  takes 
a  note  therefor  in  his  own  name.  State  v. 
Adams,  10S  Mo.  208. 

Drawing  Draft.  —  An  agent  can  commit  the 
crime  of  embezzlement  by  drawing  a  draft  on 
his  principal,  payable  to  a  third  person,  the 
same  as  though  he  received  the  money  in  per- 
son, if  the  principal  pays  the  draft.  Ex  p. 
Hedley,  31  Cal.  109. 

Giving  Orders  for  Grain. —  In  Calkins  v. 
State,  18  Ohio  St.  366,  98  Am.  Dec.  121,  it  ap- 
peared that  the  defendant  was  employed  by  a 
railroad  company  as  a  clerk  in  its  warehouse, 
in  which  it  stored  its  grain  in  bulk  for  various 
consignees,  and  the  defendant  had  it  in  his 
power  by  virtue  of  his  employment  to  transfer 
title  to  the  grain  by  means  of  grain  orders, 
which  it  was  his  duty  and  practice  to  issue  to 
the  various  consignees,  which  orders  passed 
from  hand  to  hand  and  were  bought  and  sold 
in  the  market.  The  defendant  fraudulently 
issued  such  grain  orders  on  the  company,  and 
caused  them  to  be  sold  in  the  market  to  obtain 
the  proceeds  thereof  for  his  own  benefit  and 
converted  such  proceeds  to  his  own  use.  It 
was  held  that  the  defendant  had  such  a  "  care  " 
of  the  grain  in  question  as  to  bring  him  within 


the  Ohio  statute;  and  that  the  act  of  fraudu- 
lently issuing  the  grain  orders  to  obtain  the 
proceeds  thereon  was  an  act  of  embezzling  the 
grain  itself. 

False  Entries  in  Books  may  be  evidence  of 
embezzlement,  but  are  not  at  all  necessary. 
Reg.  v.  Guelder,  8  Cox  C.  C.  372. 

"  The  distinction  must  be  kept  in  view  be- 
tween the  offence  and  the  evidence  of  it.  The 
first  possession  being  lawful,  the  act  of  em- 
bezzlement consists,  in  a  certain  sense,  in  a 
mere  act  of  the  mind  without  any  outward  and 
visible  trespass,  as  in  the  case  of  ordinary  lar- 
ceny. That  this  mental  act  of  fraudulent 
appropriation  has  taken  place  has  to  be  in- 
ferred from  the  conduct  of  the  defendant. 
Hence,  the  wilful  making  of  false  entries  is  a 
kind  of  proof  commonly  relied  on  and  held 
sufficient  to  make  out  an  embezzlement.  The 
usual  evidence  given  of  embezzlement  is  that, 
having  received  the  money,  the  defendant  de- 
nied the  receipt  of  it,  or  did  not  account  for  it 
when  he  ought,  or  accounted  for  other  moneys 
received  by  him  at  the  same  time  or  after- 
wards, and  not  for  it,  or  rendered  a  false  ac- 
count, or  practised  some  other  deceit,  from 
which  the  jury  may  fairly  infer  that  the  de- 
fendant either  actually  disposed  of  the  money 
to  his  own  use,  or  withheld  it  with  intent  to  do 
so  and  to  defraud  the  owner.  Thus,  a  clerk 
receiving  money  on  his  master's  account  made 
a  false  entry  in  his  master's  book  of  a  less 
amount,  with  a  fraudulent  intent  to  conceal 
the  fact  of  his  having  received  the  balance  of 
the  sum.  This  was  held  sufficient  to  make 
out  an  embezzlement.  None  of  these  acts  per 
se  constitutes  a  conversion,  but  they  are  evi- 
dence from  which  a  conversion  may  be  in- 
ferred." State  v.  Baumhager,  28  Minn.  226. 
See  Rex  v.  Hall,  3  Stark.  67,  14  E.  C.  L.  165. 

Failure  to  Pay  Over  Funds  may  be  evidence  of 
a  conversion,  but  some  courts  hold  that  it  is 
not  alone  enough  to  warrant  a  conviction,  even 
though  unexplained.  State  v.  O'Kean,  35  La. 
Ann.  901. 

It  has  been  held,  however,  that  failure  of  a 
public  officer  to  pay  over  money  in  his  hands 
to  his  successor  in  office,  is,  if  unexplained, 
evidence  of  a  conversion  of  the  money  to  his 
own  use.  State  v.  Leonard,  6  Coldw.  (Tenn.) 
307;  State  v.  Hunnicut,  34  Ark.  562.  See 
infra,  this  title.  Particular  Classes  of  Pet-sons  — 
Public  Officers  and  Employees. 

In  Reg.  v.  Jackson,  1  C.  &  K.  384,  47  E.  C. 
L.  384,  it  appeared  that  it  was  the  duty  of  a 
servant,  authorized  to  receive  money  for  his 
employer,  to  account  to  his  employer  on  the 
evening-  of  every  day  for  the  money  received 
during  the  day  by  him  for  his  employer,  ana 
to  pay  over  the  amount.  He  received  three 
sums  for  his  employer  on  three  different  days, 
and  neither  accounted  for  those  sums,  nor 
paid  them  over.  He  never  denied  the  receipt 
of  them,  nor  rendered  any  written  account  in 
which  they  were  omitted.  It  was  held  that,  if 
the  servant  wilfully  omitted  to  account  for 
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consist  of  a  continuous  series  of  acts.1 

c.  Nonpayment  of  Debt.  —  Mere  failure  or  refusal  to  pay  a  debt  is  not 
a  conversion  or  embezzlement  within  the  meaning  of  the  statutes,  and  it  can 
make  no  difference  by  what  motives  the  debtor  is  influenced  in  his  failure  or 
refusal.2 

d.  OBTAINING  LOAN. — -To  obtain  a  loan,  even  with  fraudulent  intent  not 
to  repay,  might  constitute  the  offense  of  obtaining  money  by  false  pretenses, 
but  would  not  be  embezzlement.  The  statutes  punishing  embezzlement  by 
officers  of  banks,  however,  sometimes  make  it  embezzlement  for  them  to  obtain 
a  loan  from  the  bank.3 

c.  NECESSITY  FOR  DEMAND.  —  The  statutes  sometimes  make  demand  for 
the  money  or  property  by  the  owner  necessary  to  constitute  embezzlement, 
and  in  such  a  case,  of  course,  there  can  be  no  conviction  without  proof  of  a 
demand.4    Unless  the  statute  thus  requires  it,  a  demand  is  not  necessary.5 

/.  AUTHORIZED  ACTS.  —  Of  course,  if  an  agent,  bailee,  or  servant  does- 
with  the  property  only  what  he  has  been- authorized  to  do,  and  has  no  feloni- 
ous intent,  he  is  not  guilty  of  embezzlement.6    But  authority  to  do  the  act 


these  sums,  and  pay  them  over  on  the  respect- 
ive days  on  which  he  received  them,  these 
were  embezzlements,  and  that  such  wilful 
omissions  to  account  and  pay  over  were 
equivalent  to  a  denial  of  the  receipt  of  them. 

Sometimes  mere  refusal  of  a  public  officer  to 
pay  over  funds  is  declared  to  be  embezzle- 
ment, and  it  has  been  held  that  such  a  statute 
is  within  the  power  of  the  legislature.  State 
v.  Munch,  22  Minn.  67. 

1.  Continuous  Series  of  Acts.- — "  Embezzle- 
ment may  and  often  does  consist  of  many  acts 
done  in  a  series  of  years."  Ker  v.  People, 
no  111.  645,  51  Am.  Rep.  706. 

In  Brown  v.  State,  18  Ohio  St.  497,  it  was 
held  that  proof  of  a  continuous  series  of  con- 
versions of  money  by  an  officer  to  the  use  of 
another,  in  the  pursuance  of  a  conspiracy  be- 
tween them,  would  support  a  verdict  finding 
the  aggregate  sum  as  the  amount  of  a  single 
embezzlement.  And  see  to  the  same  effect 
Ker  v.  People,  no  111.  627,  51  Am.  Rep. 
706. 

But  see  Rex  v.  Williams,  6  C.  &  P.  626,  25 
E.  C.  L.  568,  where  it  was  said  the  prosecutor 
must  confine  himself  to  one  sum  taken  on  one 
day  and  thus  prove  his  case,  where  it  turns 
out  that  there  were  several  sums  taken.  See 
State  v.  Nute,  63  N.  H.  79. 

2.  Failure  or  Refusal  to  Pay  Debt.  —  Thus, 
where  a  person  is  employed  as  a  broker  or 
otherwise  to  sell  goods  or  negotiate  notes, 
with  authority  to  mix  the  proceeds  with  his 
own  funds,  his  failure  or  refusal  to  pay  what 
is  due  from  him  does  not  constitute  embezzle- 
ment. See  Com.  v.  Foster,  107  Mass.  221. 
See  also  Kribs  v.  People,  82  111.  425;  Mulford 
v.  People,  139  111.  586;  Hamilton  v.  State,  46 
Neb.  284;  State  v.  Covert,  14  Wash.  652. 

Under  the  statutes  in  the  various  jurisdic- 
tions punishing  the  embezzlement  of  funds  by 
bankers,  and  embezzlement  by  officers  and 
agents  of  banks,  it  has  been  held  in  several 
cases  that  a  banker  cannot  be  convicted 
merely  because  he  fails  and  makes  an  assign- 
ment, and  is  unable  to  pay  the  depositors,  un- 
less there  is  a  fraudulent  appropriation  of  the 
money  to  his  own  use,  as  a  deposit  is  in  the 
nature  of  a  loan  and  mere  failure  to  pay  a 
debt  is  not  embezzlement.    Collins  v.  State, 


995 


33  Fla.  429;  People  v.  Wadsworth,  63  Mich. 
500;  Com.  v.  Rockafellow,  163  Pa.  St.  139. 

3.  Obtaining  Loan.  —  The  statutes  punishing 
embezzlement  by  officers  of  a  bank  do  not 
make  it  embezzlement  for  the  president  or  a 
director  of  a  bank  whose  account  is  overdrawn 
to  obtain  a  loan  from  the  bank,  unless  the  ob- 
taining of  the  loan  is  wrongful.  State  -'. 
Kortgaard,  62  Minn.  7;  People  v.  Clements, 
42  Hun  (N.  Y.)  286.  See  State  v.  Stimson,  24 
N.  J.  L.  478.  See  infra,  this  title.  Particular 
Classes  of  Persons  —  Banks  and  Their  Officers 
and  Employees. 

4.  Necessity  for  Demand. —  It  was  so  held 
under  a  statute  making  it  embezzlement  for 
any  agent  to  neglect  or  refuse  to  deliver  to  his 
employer  "  on  demand  "  any  money,  etc. 
Wright  v.  People,  61  111.  382;  State  v.  Ban- 
croft, 22  Kan.  170;  State  v.  Munch,  22  Minn. 
67,  State  v.  New,  22  Minn.  76.  See  also  State 
v.  Pierce,  (Kan.  App.  189S)  53  Pac.  Rep.  278; 
People  v.  Royce,  106  Cal.  173. 

5.  Not  Necessary  in  Absence  of  Statute.  — 
Alderman  v.  State,  57  Ga.  367;  State  v. 
Mason,  108  lnd.  48;  State  v.  Tompkins,  32  La. 
Ann.  620;  Com.  v.  Tuckerman,  10  Gray 
(Mass.)  173;  Com.  v.  Hussey,  in  Mass.  432; 
State  v.  New,  22  Minn.  76;  State  v.  Porter,  26 
Mo.  201;  Leonard  v.  State,  7  Tex.  App.  419. 
Compare  State  v.  O'Kean,  35  La.  Ann.  901. 

6.  Authorized  Acts.  —  U.  S.  v.  Sander,  6  Mc- 
Lean (U.  S.)  598;  Com.  v.  Smith,  129  Mass. 
104;  Miller  v.  Slate,  16  Neb.  179;  Henderson 
v.  State,  1  Tex.  App.  432;  Leonard  v.  State,  7 
Tex.  App.  444. 

In  Miller  v.  State,  16  Neb.  179,  the  accused 
was  indicted  for  the  embezzlement,  as  agent, 
of  certain  moneys  belonging  to  a  corporation, 
received  by  him  on  sales  of  its  machinery. 
The  contract  of  agency,  introduced  in  evidence 
on  the  part  of  the  state,  required  the  accused 
to  remit  to  the  company  the  proceeds  of  each 
sale  as  early  as  the  day  following  the  delivery 
of  the  machinery  to  the  purchaser.  If  the  said 
sale  was  for  all  cash,  the  full  commissions,  as 
per  a  certain  article,  could  be  retained;  or  if  a 
time  sale,  the  full  settlement  for  the  same  was 
to  be  remitted  less  the  proportion  of  commis- 
sions due  on  the  cash  received;  the  balance  of 
the  commission  was  to  be  due  pro  rata  as  the 
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relied  upon  as  a  conversion  is  no  defense,  if  it  was  done  with  felonious  intent.1 
7.  The  Intent  —  Criminal  Intent  Is  Essential.  —  To  constitute  embezzlement, 
it  is  necessary  that  there  shall  be  a  criminal  intent.  Most  of  the  statutes,  by 
the  use  of  various  terms,  expressly  require  this.  Even  when  they  do  not,  the 
necessity  for  such  an  intent  is  to  be  implied.  There  must  be,  as  in  larceny,  a 
fraudulent  intent  to  deprive  the  owner  of  his  property  and  appropriate  the 
same.2 


cash  is  paid  on  the  notes.  The  contract  pro- 
vided, however:  "  If  any  cash  received  on 
sales  of  machines  is  not  remitted  as  agreed  in 
this  section,  the  party  of  the  second  part  shall 
not  only  be  legally  liable,  but  agrees  that  the 
settlement  shall  be  made  on  the  time-sale 
basis,  and  ten  per  cent  interest  shall  be  paid 
on  all  cash  so  retained."  Because  of  this 
clause  it  was  held  that  money  so  retained  was 
not  embezzled,  and  that  no  conviction  could 
be  had  therefor. 

1.  An  Act  May  Become  Criminal,  because  the 
intent  with  which  such  act  is  committed  is 
criminal,  though  the  act  in  itself,  when  not 
coupled  with  such  criminal  intent,  is  lawful. 
State  v.  Baumhager,  28  Minn.  226;  Leonard 
v.  State,  7  Tex.  App.  417. 

Thus  where  a  bailee,  or  other  person,  who 
rightfully  has  possession  of  the  property  of 
another,  has  authority  to  sell  the  same,  and 
does  sell  it,  but  with  the  fraudulent  intent  of 
converting  the  proceeds  to  his  own  use,  and 
not  accounting  for  them  to  his  principal,  he  is 
guilty  of  embezzling  the  property  itself  as 
much  as  if  he  had  no  authority  to  sell,  for  a 
sale  of  the  property  with  the  wrongful  intent 
is  a  conversion  of  the  property  itself.  Leonard 
v.  State,  7  Tex.  App.  417.  Compare  Calkins  v. 
State,  18  Ohio  St.  366,  98  Am.  Dec.  121. 

Where  a  bailee  of  property  with  authority 
to  sell,  does  sell,  but  without  any  intent  to  de- 
fraud his  principal,  and  after  the  sale  con- 
ceives the  intention  of  converting  the  proceeds 
of  such  sale  to  his  own  use,  and  does  so  appro- 
priate them,  this  is  no  embezzlement  of  the 
property,  but  of  the  proceeds  of  such  property. 
Baker  v.  State,  6  Tex.  App.  346;  Leonard  v. 
State,  7  Tex.  App.  417. 

2.  Criminal  Intent  Essential. — One  is  liable 
in  a  civil  action  for  the  conversion  of  another's 
property  without  regard  to  his  intent,  but  it  is 
different  in  a  criminal  prosecution.  The  stat- 
utes sometimes  expressly  require  that  the  con- 
version shall  have  been  with  "felonious" 
intent.  Oftener  they  use  the  term  "  fraudu- 
lently "  and  the  term  "  embezzle."  They  are 
to  be  construed,  not  only  in  accordance  with 
the  common-law  principle  requiring  a  crimi- 
nal intent,  but  also  in  the  light  of  their  pur- 
pose—  to  supplement  the  common  law  of 
larceny.  Therefore,  unless  such  a  construc- 
tion is  clearly  excluded,  they  are  to  be  consid- 
ered as  requiring  the  Fame  intent  as  is 
necessary  to  constitute  larceny — a  fraudu- 
lent intent  to  deprive  the  owner  of  his  prop- 
erty. 

England.  —  Reg.  v.  Creed,  I  C.  &  K.  63,  47 
E.  C.  L.  63;  Reg.  v.  Norman,  1  C.  &  M.  501, 
41  E.  C.  L.  274;  Reg.  v.  Balls,  L.  R.  1  C.  C. 
328. 

United  States.  —  U.  S.  v.  Sander,  6  McLean 
(U.  S.)  598. 

California.  —  People  v.  Gray,  166  Cal.  271; 
People  v.  Treadwell,  69  Cal.  226. 


Illinois.  —  Spalding  v.  People,  172  111.  40. 
Indiana.  —  Beaty  v.  State,  82  Ind.  228. 
Iowa.  —  State  v.  Baldwin,  70  Iowa  180. 
Louisiana.  —  State  v.  Smith,  47  La.  Ann.  432. 
Massachusetts.  —  Com.    v.    Tuckerman,  10 
Gray  (Mass.)  173. 

Michigan.  —  People  v.  Hursl,  62  Mich.  276; 
People  v.  Galland,  55  Mich.  628;  People  v. 
Wadsworth,  63  Mich.  500. 

Missouri.  —  State  v.  Fritchler,  54  Mo.  425 ; 
State  v.  Reilly,  4  Mo.  App.  392;  State  v.  Hell- 
wig,  60  Mo.  App.  483;  Home  Lumber  Co.  v. 
Hartman,  45  Mo.  App.  647;  State  v.  Noland, 
in  Mo.  473. 
Nebraska.  —  Hamilton  v.  State,  46  Neb.  284. 
New  Jersey.  —  State  v.  Lyon,  45  N.J.  L.  272; 
Burnett  v.  State,  60  N.  J.  L.  '255. 

Oregon.  —  State  v.  Littschke,  27  Oregon  189; 
State  v.  Marco,  (Oregon  i8g7)  50  Pac.  Rep.  799. 

Tennessee.  —  State  v.  Leonard,  6  Coldw. 
(Tenn.)  307. 

Texas.  —  Williams  v.  State,  25  Tex.  App. 
733;  Stallings  v.  State,  29  Tex.  App.  220; 
Eilers  v.  State,  34  Tex.  Crim.  Rep.  344. 

Utah.  —  State  v.  Blue,  (Utah  1898)  53  Pac. 
Rep.  978. 

"  The  crime  of  embezzlement  embraces  all 
of  the  elements  of  larceny,  except  the  actual 
taking  of  the  property  or  money  embezzled. 
It  is,  as  the  court  instructed  the  jury  in  this 
case,  the  larceny  of  money  or  property  right- 
fully in  the  possession  of  the  party  charged 
with  the  crime."  State  v.  Baldwin,  70  Iowa 
180. 

An  Attorney  who  appropriates  his  client's 
money  under  an  erroneous  belief  that  he  is 
authorized  to  use  it  as  a  loan  is  not  guilty  of 
embezzlement  under  statutes  punishing  em- 
bezzlement. State  v.  Smith,  47  La.  Ann.  432. 
See  also  People  v.  Wyman,  102  Cal.  552. 

And  an  attorney  who  retains  in  his  hands 
money  collected  for  his  client,  under  a  claim 
that  it  is  due  him  not  only  for  services  ren- 
dered in  the  collection  of  it,  but  also  on  a  bal- 
ance for  services  rendered  in  other  proceedings, 
is  not  guilty  of  embezzlement.  Van  Etten  v. 
State,  24  Neb.  734. 

In  State  v.  Belden,  35  La.  Ann.  823,  it  was 
held  that  an  attorney  who  has  wrongfully  used 
or  disposed  of  money  collected  for  his  princi- 
pal may  be  convicted  of  embezzlement,  even 
though  he  acknowledged  its  receipt. 

Under  the  National  Banking  Law;  punishing 
the  embezzlement  or  misappropriation  of  the 
funds  of  a  national  bank  by  its  officers,  it  has 
been  held.that  an  officer  of  a  national  bank  is 
not  guilty  by  reason  of  his  misappropriation 
of  the  funds  of  the  bank,  if  the  misappropria- 
tion was  in  the  exercise  of  official  discretion, 
in  good  faith,  for  the  advantage  or  supposed 
advantage  of  the  bank.  U.  S.  v.  Fish,  24  Fed. 
Rep.  585.  See  infra,  this  title.  Particular 
Classes  of  Persons  —  Banks  and  Their  Officers 
and  Employees. 
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Appropriation  under  Claim  of  Right.  —  It  follows  that  if  property  is  converted 
without  concealment,  and  under  a  bona  fide  claim  of  right,  the  conversion  is 
not  embezzlement,  however  unfounded  the  claim  may  be.1 

Fraudulent  Intent  May  Be  Inferred  from  Circumstances.  —  Of  course,  in  embezzlement, 
as  in  most  other  cases,  the  fraudulent  intent  is  to  be  inferred  from  the  circum- 
stances. It  may  be  inferred  where  there  is  concealment  or  efforts  to  cover  up 
the  conversion.2 

8.  Return  of  Property  or  Settlement.  —  The  fact  that  a  person  who  has 
embezzled  funds  offers  to  return  the  same,  or  does  return  them,  or  settles  with 
the  owner,  does  not  make  him  any  the  less  guilty,  or  bar  a  prosecution  for  the 
embezzlement.3 

III.  Particular  Classes  of  Persons  —  1.  In  General.  —  Since  embezzlement 
as  a  crime  was  unknown  to  the  common  law,  and  depends  entirely  upon  statu- 
tory enactment,  it  follows,  as  a  general  rule,  that  it  can  be  committed  by  those 
persons  only  who  are  designated  in  the  statutes.4 

Strict  Construction  of  statutes.  —  The  statutes  defining  and  punishing  embezzle- 
ment, like  other  penal  statutes,  are  to  be  strictly  construed,  and  no  one  can  be 
punished  under  them,  however  grievous  his  wrong,  who  is  not  fairly  compre- 
hended within  their  precise  language.  It  is  not  enough  that  he  may  come 
within  their  spirit  and  intent.5 

"Servant,"  "Clerk,"  "Agent."  —  The  words  most  commonly  employed  are 
"servant,"  "clerk,"  and  "agent."  These  terms  overlie  each  other  to  some 
extent  and  are  not  specific  and  exclusive  in  their  meaning.6  But  there  is, 
nevertheless,  a  marked  distinction  between  "servant"  and  "agent,"  as  the 
terms  are  used  in  these  statutes. 

"Servant"  implies  one  employed  in  the  service  of  another,  who  is  under  the 
immediate  control  of  his  master,  and  who  is  to  carry  out  his  master's  behests 


Intention  to  Restore.  —  The  fraudulent  con- 
version of  money  is  none  the  less  embezzle- 
ment because  at  the  time  there  was  an 
intention  to  restore  the  same,  and  this  is  true, 
even  though  the  accused  had  sufficient  prop- 
erty to  make  restoration.  Com.  v.  Tucker- 
man,  10  Gray  (Mass.)  173.  See  also  Spalding 
v.  People,  172  111.  40;  U.  S.  v.  Gilbert,  25  Fed. 
Cas.  No.  15,205;  State  v.  Pratt,  98  Mo. 
482. 

But  in  Ohio  it  was  held  that  a  guardian 
was  not  guilty  of  embezzlement  in  using  the 
money  of  his  ward  in  good  faith,  where  he 
fully  expected  to  account  for  the  same  with  in- 
terest. Myers  v.  State,  4  Ohio  Cir.  Ct.  Rep. 
570. 

1.  Appropriation  under  Claim  of  Right.  —  Reg. 
v.  Norman,  1  C.  &  M.  501,  41  E.  C.  L.  274; 
Reg.  v.  Creed,  1  C.  &  K.  63,  47  E.  C.  L.  63; 
Bealy  v.  State,  82  Ind.  228;  Ross  v.  Innis,  35 
111.  487,  85  Am.  Dec.  373;  McCann  v.  U.  S.,  2 
Wyoming  274.  See  also  People  v.  Lapique, 
120  Cal.  25.  Compare  People  v.  Solomon,  12 
N.  Y.  App.  Div.  627. 

Embezzlement  generally  involves  secrecy 
and  concealment.  If,  therefore,  instead  of 
denying  the  appropriation  of  property,  the 
prisoner,  in  rendering  his  account,  admits  the 
appropriation,  alleging  a  right  in  himself,  no 
matter  how  unfounded,  or  setting  up  an  ex- 
cuse, no  matter  how  frivolous,  his  offense  in 
taking  and  keeping  is  no  embezzlement. 
Reg.  v  Norman,  1  C.  &  M.  501,  41  E.  C.  L. 
274. 

Secrecy  and  Concealment,  however,  are  not  ele- 
ments of  the  offense,  but  merely  evidence  of  a 
fraudulent  intent,  and  embezzlement  may  be 
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committed  by  openly  converting  another's 
property,  if  there  is  a  fraudulent  intent,  and 
no  claim  of  right.  See  People  v.  Connelly, 
(Cal.  1894)  38  Pac.  Rep.  42;  Smith  v.  State,  34 
Tex.  Crim.  Rep.  265. 

2.  Intent  Inferred  from  Circumstances.  —  In  re 
Van  Campen,  28  Fed.  Cas.,  No.  16,835;  Com. 
v.  Tuckerman,  10  Gray  (Mass.)  173;  People  v. 
Dalton,  15  Wend.  (N.  Y.)  581.  And  see  Dot- 
son  v.  State,  51  Ark.  179. 

In  Rex  v.  Williams,  7  C.  &  P.  338.  32  E.  C 
L.  532,  a  servant  was  sent  to  receive  rent  due 
her  master,  and  after  receiving  the  same,  in- 
stead of  returning,  she  left  England  and  went 
to  Ireland.  It  was  held  that  a  fraudulent  in- 
tent to  convert  the  same  might  be  inferred. 

Where  one  uses  the  money  of  another  with- 
out right  to  do  so,  and  thereby  converts  it  to 
his  own  use,  the  statute  infers  a  fraudulent 
intent,  and  punishes  the  act  as  embezzlement 
under  the  Michigan  law.  People  v.  Wads- 
worth,  63  Mich.  500. 

3.  Return  of  Property  or  Settlement  No  Defense. 
—  People  v.  De  Lay,  80  Cal.  52.  See  also 
Fleener  v.  State,  58  Ark.  98;  Robson  v.  State, 
83  Ga.  166;  State  v.  Frisch,  45  La  Ann  1283; 
State  v.  Noland,  n  1  Mo.  473;  State  v.  Pratt, 
98  Mo.  482. 

4.  Persons  Must  Be  Within  the  Statutes.  —  See 
Griffin  v.  State,  4  Tex.  App.  390;  Reed  v. 
State,  16  Tex.  App.  586,  and  the  cases  here- 
after cited  specifically. 

5.  See  State  v.  Butman,  61  N.  H.  511,  60 
Am.  Rep.  332. 

6.  Consult  statutes  of  the  various  states. 
See  supra,  this  title.  Definition,  Origin,  and 
Nature  of  the  Offense  —  Particular  Statutes. 
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under  his  implicit  directions,  and  usually  with  no  option  in  the  servant  as  to 
how  or  when  the  work  shall  be  done. 

"Agent"  signifies  one  employed  in  the  service  of  another,  and  who  not  only 
docs  for  that  other,  but  represents  him  and  acts  for  him  in  his  name  and  stead. 
It  implies  a  delegated  authority.1 

The  Word  "  Employee,"  when  it  occurs,  means  one  employed  by  another  without 
reference  to  the  nature  or  purpose  of  the  employment.2 

Other  Classes  of  Persons.  —  The  statutes  also  designate  various  other  classes  of 
persons,  who  fall  within  the  object  and  intent  of  the  law,  and  by  whom  embez- 
zlement may  be  committed,  such  as  attorneys,  common  carriers  and  other 
bailees,  officers  of  public  and  private  corporations,  and  various  public  officers.3 


1.  "Servant"  and  "Agent."  —  See  i  Bou- 
vier's  Law  Diet.  323;  2  Bouvier's  Law  Diet. 
630;  People  v.  Treadwell ,  69  Cal.  226;  Pullam 
v.  State,  78  Ala.  31,  56  Am.  Rep.  21;  Hamuel 
v.  State,  5  Mo.  260.  See  infra,  this  section, 
Clerks  and  Servants  ;  Agents. 

"  Servants  and  clerks  are  restricted  to  the 
performance  of  specific  acts  in  a  specific  way; 
agents  may  or  may  not  be  restricted,  and  may 
in  fact  be  clothed  with  full  powers  to  repre- 
sent their  principal  with  the  same  discretion 
as  he  might  exercise  himself."  1  Wharton's 
Cr.  Law,  £  1022. 

In  People  v.  Treadwell,  69  Cal.  236,  ihe 
court  say,  in  discussing  the  difference  between 
a  servant  and  an  agent:  "  The  averment  in 
the  information  that  he  [the  defendant]  received 
it  [the  money]  as  '  servant  and  agent  '  or  as 
'  agent  and  servant,'  is  not  a  defective  or  in- 
sufficient averment  of  the  capacity  in  which 
the  money  was  received.  True,  the  words 
"  agent  and  servant '  are  not  wholly  synono- 
mal;  both, however,  relate  to  voluntary  action 
under  employment,  and  each  expresses  the 
idea  of  service.  The  service  performable  by  a 
servant  for  his  employer  may  be  inferior  in 
degree  to  work  done  by  an  agent  for  his 
principal.  A  servant  is  a  worker  for  another 
under  an  express  or  implied  employment;  so 
also  is  an  agent,  only  he  works  not  only  for, 
but  in  the  place  of,  his  principal.  In  the  sense 
of  service  an  agent  is  the  servant  of  his  prin- 
cipal; therefore  designating  him  in  an  infor- 
mation or  indictment  for  embezzlement  as 
'  agent  and  servant '  is  not  such  a  misnomer 
of  his  capacity  as  affects  any  of  his  substan- 
tial rights." 

In  a  Leading  English  Case,  A.  agreed  to  en- 
gage B.  as  agent  or  traveler  for  the  sale  of 
coals  at  a  salary  of  one  guinea  per  week,  and 
is.  per  ton  as  commission  on  coals  sold,  and 
6d.  per  ton  on  coals  sold  to  dealers  procured  by 
B.  as  customers.  B.  agreed  to  collect  all 
moneys  in  connection  with  his  orders.  Com- 
mission not  to  be  due  until  moneys  were  re- 
ceived by  A.  Moneys  received  by  B.  not  to  be 
kept  more  than  one  week  in  his  hands.  It 
was  held  that  under  that  agreement  B.  was  a 
clerk  or  servant,  and  within  24  &  25  Vict., 
c.  96,  §  68.  (See  the  case  cited  below.) 
After  B.  had  been  in  A.'s  service  for  one 
year,  he  was  desirous  of  selling  coals  at  retail 
on  his  own  account;  and  A.  agreed  to  supply 
him  with  coals,  and  then  made  the  following 
alteration  in  their  agreement:  "As  you  are 
now  going  into  the  retail  coal  trade  on  your 
own  account,  we  think   it   best   to  h»ve  a 


proper  understanding,  and  in  the  future  we 
pay  you  a  commission  only;  your  salary  will 
be  stopped  from  this  date.  There  is  a  large 
amount  against  you,  and  we  request  you  to 
do  all  you  can  to  get  it  in."  It  was  held  that 
under  this  new  agreement,  B.  was  not  a  clerk 
or  servant  within  the  statute,  but  became  the 
agent  of  A.  Reg.  v.  Bowers,  10  Cox  C.  C. 
250. 

In  Another  English  Case,  the  prosecutors, 
manure  manufacturers,  engaged  the  prisoner, 
who  kept  a  refreshment  house  at  B.,  to  get 
orders  for  them  among  the  farmers  at  B.,  who 
were  to  be  supplied  from  the  prosecutor's 
stores  at  B.,  which  were  under  the  prisoner's 
control.  It  was  the  prisoner's  duty  to  collect 
the  money  and  pay  it  over  at  once;  and  he 
was  also  to  send  weekly  accounts  of  sales  and 
receipts.  He  was  to  be  paid  by  commission, 
and  was  called  agent  of  B.  district.  The  pris- 
oner was  also  after  a  time  paid  £  1  a  year  sal- 
ary, but  only  to  enable  him  to  join  a  guarantee 
society.  The  prisoner  was  allowed  to  get  in 
arrears  and  was  treated  as  a  debtor  in  respect 
of  such  arrears.  He  rendered  a  false  account 
and  was  indicted  for  embezzlement  as  a  clerk 
or  servant.  It  was  held  by  the  Court  of 
Criminal  Appeal  that  he  was  not  a  servant 
within  7  and  8  Geo.  IV.,  c.  29,  §  47,  but  was  an 
agent,  and  could  not  be  convicted  of  embezzle- 
ment under  that  act.  Reg.  v.  Walker,  8  Cox 
C.  C.  1. 

It  seems  the  reason  of  this  decision  was  that 
the  prisoner  was  not  sufficiently  under  the 
prosecutor's  control.  The  mere  fact  that  he 
had  to  furnish  accounts  did  not  make  him  a 
servant,  for  agents  and  factors  must  do  that. 
"  The  relation  between  them  was  principal 
and  agent."  Per  Pollock,  C.  B.,  Reg.  v. 
Walker,  8  Cox  C.  C.  1. 

See  also  Reg.  v.  May,  8  Cox  C.  C.  421 ;  Reg. 
v.  Negus,  L.  R.  2  C.  C.  34,  12  Cox  C.  C.  492; 
Reg.  v.  Hall,  13  Cox  C.  C.  49;  Reg.  v. 
Thomas,  6  Cox  C.  C.  403;  Reg.  v.  Marshall, 
11  Cox  C.  C.  490. 

2.  Employee.  —  Ritter  v.  State,  111  Ind.  324; 
State  v.  Foster,  37  Iowa  404.  Compare  Com.  v. 
Behle,  1  Lack,  Leg.  N.  (Pa.)  303. 

3.  Other  Classes  of  Persons.  —  By  one  decision 
it  seems  that  where  the  same  term  indicating 
a  class  of  persons,  occurs  in  two  different  sec- 
tions of  the  statutes  and  in  different  connec- 
tions, such  term  has  a  different  signification 
in  each  section.  Thus,  under  the  Alabama 
statute,  where  "  agent  "  occurs  in  one  section 
in  connection  with  "  officer,"  "  servant  "  or 
"  clerk,"  and  in  another  section  in  connection 
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2.  Clerks  and  Servants  —  a.  Who  Are  —  In  General.  —  Thecases  show  that 
the  terms  "clerk"  and  "  servant ' '  are  used  interchangeably,  without  much 
difference  in  their  signification.1  A  clerk  may  be  defined  to  be  a  person  in  the 
employ  of  a  merchant,  who  attends  to  a  part  of  the  merchant's  business,  while 
the  merchant  himself  superintends  the  whole.2  A  person  in  the  employ  of 
another,  who  in  the  discharge  of  his  duties  is  subject  to  the  immediate  direc- 
tion and  control  of  his  master,  is  a  servant.3  The  words  "  clerk  "  and  "  ser- 
vant" imply  in  some  one  the  power  of  control.4 

Province  of  Court  and  Jury.  —  The  question  whether  or  not  the  relation  of  master 


with  "  common  cairiers  and  other  bailees,"  it 
has  been  held  that  one  indicted  as  an  agent 
for  embezzlement  under  one  section  cannot  be 
•convicted  of  the  offense  as  an  agent  under  the 
other — the  term  covering  a  different  class  of 
persons  in  each  connection.  Pullam  v.  State, 
78  Ala.  31,  56  Am.  Rep.  21. 

1.  Clerks  and  Servants.  —  The  Ship  Portland 
v.  Lewis,  2  S.  &  R.  (Pa.)  197;  Hamuel  v. 
State,  5  Mo.  260.  But  the  terms  are  not 
synonymous.  "  '  Clerk,'  "  said  the  Tennessee 
court,  "  is  a  term  of  varied  import  and  cannot 
be  considered  as  exactly  the  equivalent  of  offi- 
cer, agent  or  servant."  Budd  v.  State,  3 
Humph.  (Tenn.)  483,  3Q  Am.  Dec.  189. 

2.  1  Bouvier's  Law  Diet. 

3.  Direction  and  Control  of  Master.  —  Reg.  v. 
Bowers,  10  Cox  C.  C.  250;  Reg.  v.  Walker,  8 
Cox  C.  C.  1;  Gravatt  v.  State,  25  Ohio  St.  162. 

"  Of  course  the  term  '  servant  '  does  not 
mean,  nor  is  the  language  limited  in  its  appli- 
cation to,  the  mere  menial  servant  of  the 
prosecutor,  but  it  does  mean  and  intend 
that  relation  between  the  parties  which  gives 
the  employer  the  right  to  order,  command, 
direct  and  control,  and  imposes  on  the  person 
employed  the  duty  of  obedience  and  subjection 
in  the  performance  of  the  particular  service, 
at  all  times  and  in  every  particular,  and  with 
regard  to  the  property  of  the  master  delivered 
by  him  to  the  servant  in  the  course  of  such 
employment,  gives  to  such  servant  the  tempo- 
rary custody  thereof  merely,  the  legal  posses- 
sion remaining  in  the  owner."  People  v. 
Burr,  41  How.  Pr.  (N.  Y.  Ct.  Sess.)  293. 

Illustrations,  —  A  prisoner  was  indicted  for 
•embezzlement  as  a  servant.  He  was  em 
ployed  as  a  traveler.  Lush,  J.,  in  the  opinion, 
said:  "  Now  was  the  prisoner  a  clerk  or  serv- 
ant within  the  meaning  of  the  statute.  That 
depends  on  the  terms  of  his  employment.  If 
■a  person  says  to  another  carrying  on  an  inde- 
pendent trade,  '  If  you  get  any  orders  for  me 
I  will  pay  you  a  commission,'  and  that  person 
receives  money  and  applies  it  to  his  own  use, 
he  is  not  guilty  of  embezzlement,  for  he  is  not 
a  clerk  or  servant;  but  if  a  man  says,  '  I  em- 
ploy you,  and  will  pay  you,  not  by  salary,  but 
l>y  commission,'  then  the  person  employed  is 
a  servant.  And  the  reason  for  such  distinc- 
tion is  this,  that  the  person  employing  has  no 
control  of  the  person  employed,  as  in  the  first 
•case.  But  where,  as  in  the  second  instance  I 
have  put,  one  employs  another  and  binds  him 
to  use  his  time  and  services  about  his  (the  em- 
plover's)  business,  then  the  person  employed 
is  subject  to  control.  Here  Turner  (the  pris- 
oner) agrees  with  Edwards  that  he  shall  and 
will  from  the  date  of  the  agreement  '  act  as 
traveler  of  said  Richard  Edwards,  and  dili- 


gently employ  himself  in  going  fiom  town  to 
town  in  soliciting  orders.'  It  is,  therefore, 
clear  that  he  was  employed  as  a  clerk  or  serv- 
ant by  Edwards  who  had  full  control  of  his 
time  and  services."  Reg.  v.  Turner,  11  Cox 
C  C.  551. 

But  where  the  prisoner,  who  carried  on 
business  as  an  acountant  and  debt  collector, 
(there  was  no  evidence  to  show  what  was  the 
nature  of  that  business),  was  employed  by  the 
prosecutors  to  collect  certain  debts  specified  in 
a  certain  list  given  to  him,  and  to  pay  over  to 
the  prosecutors  the  amounts  received  as  soon 
as  he  collected  them;  the  time  and  mode  of 
collecting  being  in  his  discretion,  authority 
being  given  him  to  sue,  if  necessary,  but  at 
his  own  charge,  and  it  being  understood  that 
is  no  case  was  he  to  receive  more  than  five 
per  cent  of  the  amount  collected  and  paid  over 
to  the  prosecutors;  it  was  held  that  he  was 
not  employed  as  a  clerk  or  servant  within  24 
and  25  Vict.,  c.  96,  §  68.  Reg.  v.  Hall,  13  Cox 
C.  C.  49. 

In  another  case  the  prisoner  was  employed 
as  a  traveler  to  solicit  orders  and  to  collect 
moneys  due  on  the  execution  of  orders,  and  to 
pay  over  the  moneys  on  the  evening  of  the 
day  when  collected  or  the  day  following.  He 
was  paid  by  commission.  He  was  to  be  ex- 
clusively in  the  employ  of  the  prosecutors  and 
give  the  whole  of  his  time  to  their  service.  It 
was  held  that  he  was  a  clerk  or  servant  within 
24  and  25  Vict.,  c.  96,  §  68.  Reg.  v.  Bailey,  12 
Cox  C.  C.  56. 

See,  in  general,  as  to  clerk  or  servant,  Gra- 
vatt v.  State,  25  Ohio  St.  162;  People  v.  Allen. 

5  Den.  (N.  Y.)  76;  Territory  7'.  Maxwell,  2  N. 
Mex.  250;  Reg.  v.  Gibson,  8  Cox  C.  C.  436; 
Reg.  v.  Mayle,  n  Cox  C.  C.  150;  Reg.  v. 
Negus,  L.  R.  2  C.  C.  34,  12  Cox  C.  C.  492; 
Reg.  v.  Hall,  13  Cox  C.  C.  49;  Reg.  v.  Bow- 
ers, 10  Cox  C.  C.  250;  Reg.  v.  Walker,  8  Cox 
C.  C.  i;  Reg.  z>.  Thomas,  6  Cox  C.  C.  403; 
Reg.  v.  Marshall,  11  Cox  C.  C.  490. 

"  The  cases  have  established  that  a  clerk  or 
servant  must  be  under  the  orders  of  his 
master,  or  employed  to  receive  the  money  of 
his  employer  to  be  within  the  statute;  but  if  a 
man  be  intrusted  to  get  orders  and  receive 
money,  getting  orders  when  and  where  he 
chooses,  and  getting  the  money  when  and 
where  he  chooses,  he  is  not  a  clerk  or  servant 
within  the  statute."  Earle,  C.  J.,  in  Reg.  v. 
Bowers,  10  Cox  C.  C.  250,  and  Bramwell,  J., 
in  Reg.  v.  Negus,  L.  R.  2  C.  C.  34,  12  Cox  C. 
C.  492.  494- 

4.  Power  of  Control  in  Some  One  Is  Implied.  — 

Bovill,  C.  J.,  in  Reg.  v.  Negus,  L.  R.  2  C.  C. 
34,  12  Cox  C.  C.  492,  494;  Reg.  v.  May,  Leigh 

6  C.  13;  Reg.  v.  Bren,  Leigh  &  C.  346. 
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and  servant  exists  between  two  persons  is  one  of  fact  for  the  jury  to  determine.1 

A  Mero  Volunteer,  who  is  at  liberty  to  refuse  to  do  the  service  in  question,  who 
acts  at  the  request  of  another  in  a  single  instance  without  compensation,  is  not 
a  clerk  or  servant.'2 

Appointing  Power.  —  One  may  be  a  clerk  or  servant  to  one  person  or  corpora- 
tion, and  be  bound  as  such  to  account  to  such  person  or  corporation  though 
the  appointing  power  is  in  another.3 

Officer  of  Corporation  Also  Clerk  or  Servant.  —  Cases  in  England  seem  to  show  that  an 
officer  of  a  corporation  may  under  some  circumstances  and  in  some  respects  be 
also  a  clerk  or  servant  of  the  corporation  and  indicted  as  such  for  embezzlement.4 

Commercial  Travelers.  —  It  has  been  held  that  a  commercial  traveler,  though 
commonly  spoken  of  as  an  agent,  may  be  a  clerk  or  servant  within  the 
statute.5 

Secretary  and  Treasurer  of  Club  or  Society.  —  The  secretary  of  a  club  or  of  a  friendly 
society,  employed  at  a  salary,  is  a  clerk  or  servant.6  But  the  treasurer  of  a 
society,  with  no  salary  attached  to  the  position,  it  has  been  held,  is  an  account- 
ing officer,  and  not  a  clerk  or  servant.7 

An  Assignor  for  the  Benefit  of  Creditors,  V/ho  embezzles  the  proceeds  of  checks 
received  in  his  business,  cannot  be  convicted  of  embezzlement  as  a  clerk  or 
servant.8 

3.  Appointing  Power  May  Be  in  Another  than 
the  Master. —  Rex  v.  Jenson,  I  Moo.  C.  C.  434; 
Reg.  v.  Bayley,  Dears.  &  B.  C.  C.  121;  Reg. 
v.  Callahan,  8  C.  &  P.  154,  34  E.  C.  L.  334; 
Reg.  v.  Miller,  2  Moo.  C.  C.  249.  But  com- 
pare Reg.  v.  Townsend,  2  C.  &  K.  168,  61  E. 
C.  L.  168. 

4.  Officer  of  Corporation  as  Clerk  or  Servant.  — 

See  Reg.  v.  Carpenter,  L.  R.  1  C.  C.  29;  Reg. 
v.  Welch,  2  C.  &  K.  296.  61  E.  C.  L.  296; 
Rex  v.  Squire,  R.  &  R.  C.  C.  349;  Reg. 
v.  Townsend,  2  C.  &  K.  168,  61  E.  C.  L. 
168. 

5.  Commercial  Traveler.  —  Rex  v.  Carr,  R.  & 
R.  C.  C.  198;  Reg.  v.  Tite,  Leigh  &  C.  29; 
Reg.  v.  Turner,  11  Cox  C.  C.  551;  Reg.  v. 
Bailey,  12  Cox  C.  C.  56;  Reg.  v.  Wilson,  9  C, 
&  P.  27,  38  E.  C.  L.  22. 

6.  Secretary  of  a  Club  or  Society.  —  Reg.  v. 
Hastie,  Leigh  &  C.  269;  Reg.  v.  Proud,  Leigh 
&  C.  97;  Reg.  v.  Tongue,  8  Cox  C.  C.  386; 
Reg.  v.  Woolley,  4  Cox  C.  C.  255;  Rex.  v. 
Hall,  1  Moo.  C.  C.  474;  Reg.  v.  Redford,  n 
Cox  C.  C.  367.  And  see  Reg.  v.  Murphy,  4 
Cox  C.  C.  101. 

7.  Treasurer  of  a  Society.  —  The  treasurer  of  a 
friendly  society,  10  which  position  no  salary  is 
attached,  is  not  a  clerk  or  servant  within  the 
English  statute  24  &  25  Vict.,  c.  96,  §  68;  but 
is  an  accounting  officer.  Reg.  v.  Tyree.  L.  R. 
1  C.  C.  177. 

But  where  the  prisoner  was  both  secretary 
and  treasurer,  but  received  the  money  as  a 
clerk,  made  the  entries  in  the  books  as  clerk, 
and  as  clerk  it  was  his  duty  to  pay  it  over,  he 
was  held  to  be  a  clerk  or  servant.  Reg.  v. 
Murphy,  4  Cox  C.  C.  101. 

8.  Assignor  for  Benefit  of  Creditors.  —  B.  being 
in  difficulty  assigned  all  his  books,  debts, 
estate  and  property  to  trustees  for  the  benefit 
of  creditors.  He  was  afterwards  employed  by 
the  trustees  at  a  salary  to  manage  the  business 
and  to  collect  debts  for  them.  He  received 
the  amount  of  two  debts,  and  did  not  account 
for  them;  and  he  was  held  not  a  clerk  or  serv- 
ant within  the  meaning  of  the  statute.  Reg. 
v.  Barnes,  8  Cox  C.  C.  129. 


1.  Province  of  Court  and  Jury.  —  Reg.  v. 
Chater,  9  Cox  C.  C.  1;  Reg.  v.  Negus,  L.  R.  2 
C.  C.  34,  12  Cox  C.  C.  492. 

2.  Volunteer  Not  a  Servant.  —  A,  who  had  been 
a  farm  servant  of  B,  but  who  had  ceased  to  be 
in  his  employ  was  requested  by  B  to  collect 
his  debts.  He  was  to  receive  no  remunera- 
tion. It  was  B's  intention  to  go  to  America, 
take  A  with  him,  and  there  set  him  up  in  busi- 
ness for  himself.  It  was  held  that  A  was  not 
a  servant,  but  a  mere  volunteer,  and  could 
not  be  convicted  of  embezzling  the  sums  re- 
ceived on  B's  account.  Reg.  v.  Hoare,  I  F. 
&  F.  647. 

In  another  case  the  prisoner  was  a  school- 
master in  a  charity  school  supported  by  volun- 
tary contributions.  He  was  appointed  by  a 
committee  which  took  charge  of  the  funds  of 
the  charity.  A  collector  was  appointed  to  re- 
ceive the  subscriptions.  But  the  prisoner  had 
nothing  to  do  with  the  finances  of  the  school, 
had  never  been  asked  or  employed  to  receive, 
and  never  had  received  any  contributions.  In 
one  instance  alone,  he  was  requested  by  B 
personally,  one  of  the  committee  in  charge,  to 
receive  a  voluntary  contribution  that  was  to 
come  from  a  charitable  fund  to  the  school, 
which  B  usually  collected  himself,  but  was 
prevented  by  illness  in  this  instance.  The 
prisoner  was  not  directed  by  the  committee  to 
act,  but  was  personally  requested  by  B,  and 
for  no  remuneration.  It  was  held  that  he  was 
not  a  servant  under  7  &  8  Geo.  IV.,  c.  29,  §  47, 
but  a  mere  volunteer.  Rex  v.  Nettleton,  I 
Moo.  C.  C.  259. 

A  person  whose  duty  it  is  to  obtain  orders 
when  and  where  he  likes  and  forward  them  to 
his  principal  for  execution,  and  then  has  three 
months  within  which  to  collect  the  money  for 
the  goods,  is  not  a  clerk  or  servant.  If  such  a 
person,  at  the  request  of  his  principal,  collects 
a  sum  of  money  from  a  customer,  with  the  ob- 
taining of  whose  order  he  has  nothing  to  do, 
he  is  a  mere  volunteer  and  is  not  liable  to 
prosecution  for  embezzlement  if  he  does  not  pay 
over  the  money  so  received.  Reg.  v.  Mayle, 
II  Cox  C.  C.  150. 
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The  Employment  of  a  Tradesman  is  an  independent  contract  and  does  not  create 
the  relation  of  master  and  servant.1 

An  Apprentice  is  usually  considered  not  to  be  a  servant,  but  may  be  shown  to 
be  so  under  some  circumstances. * 

Other  Cases  are  referred  to  in  the  note  below.3 

b.  Payment  of  Compensation —  (i)  In  General.  — The  better  rule  seems 
to  be  that  compensation  is  not  necessary  to  constitute  one  a  clerk  or  servant, 
but  it  is  a  circumstance  to  be  taken  into  consideration,  and  often  is  a  controll- 
ing element  in  the  case.4  A  well  known  writer  says,  however,  that  compen- 
sation is  necessary  to  make  one  a  servant,  but  the  kind  or  method  of 
compensation  is  of  little  importance.5 

(2)  Commissions.  —  Where  other  circumstances  are  such  as  to  constitute 
one  a  servant,  payment  by  commission  will  not  render  him  any  the  less  so.6 


1.  Tradesman. —  People  v.  Burr,  41  How.  Pr. 
(N.  Y.  Ct.  Sess.)  293;  Com.  v.  Young,  9  Gray 
(Mass.)  5.    See  also  Wylie  v.  State,  97  Ga.  207. 

2.  Apprentices.  —  Rex  v.  Mellish,  R.  &  R.  C. 
C.  80. 

3.  Journeyman  Miller. —  A  journeyman  mil- 
ler, who  receives  money  for  his  employer  and 
embezzles  it,  is  a  servant  and  guilty  of  the 
offense.    Rex  v.  Barker,  D.  &  R.  N.  P.  19. 

The  Driver  of  a  Coach,  hired  for  the  day,  is 
not  the  servant  of  the  person  hiring.  Rex  v. 
Haydon,  7  C.  &  P.  445,  32  E.  C.  L.  578. 

A  Stage  Driver  may  be  a  servant  when  em- 
ployed in  a  particular  capacity.  People  v. 
Sherman,  10  Wend.  (N.  Y.)  298,  25  Am.  Dec. 
563;  People  v.  Dalton,  15  Wend.  (N.  Y.)  582; 
Reg.  v.  White,  8  C.  &  P.  742,  34  E.  C.  L.  614. 

The  Chamberlain  of  a  Borough,  who  is  sworn 
into  office,  and  is  not  appointed  to  the  office  by 
the  mayor  or  burgesses,  is  a  sworn  officer  and 
not  a  clerk  or  servant.  Williams  v.  Stott,  3 
Tyrw.  688. 

Rate  Collector.  —  The  rate  collector  of  a  par- 
ish in  England,  though  paid  by  a  percentage 
on  amount  collected,  is  a  clerk  or  servant 
within  the  statute.  Rex  v.  Ward,  Gow.  N.  P. 
R.  168;  Reg.  v.  Callahan,  8  C.  &  P.  154,  34  E. 
C.  L.  334;  Reg.  v.  Welch,  I  Den.  C.  C.  199; 
Reg.  v.  Adey,  1  Den.  C.  C.  571.  But  see 
contra,  Reg.  v.  Truman,  2  Cox  C.  C.  306. 

Church  Collector.  —  A  person  employed  to 
collect  the  sacrament  money  in  a  church  is 
not  a  clerk  or  servant  of  the  church  wardens. 
Rex  v.  Burton,  R.  &  M.  C.  C.  237. 

4.  Compensation  Not  Necessary  to  Constitute  a 
Servant.  —  See  State  v.  Barter,  58  N.  H.  604; 
Willi  ams  v.  Stott,  3  Tyrw.  688,  1  Cromp.  &  M. 
675;  Reg.  v.  Hoare,  1  F.  &  F.  647;  Reg.  v. 
Smith,  1  C.  &  K.  423,  47  E.  C.  L.  423.  See 
also  State  v.  Brooks,  85  Iowa  366,  which  is  a 
case  of  agency,  but  the  rule  laid  down  there  is 
directly  applicable. 

In  State  v.  Barter,  58  N.  H.  604,  the  court 
said:  "  The  phraseology  of  this  statute  shows 
that  the  legislature  intended  not  to  exempt 
from  its  operation  agents  who  receive  no  com- 
pensation for  their  services,  or  agents  not  em- 
ployed in  a  general,  continuous  or  prolonged 
service.  *  *  *  Such  agents  are  not  expressly 
excepted,  and  there  is  nothing  from  which  an 
exception  of  them  can  be  implied.  The  object 
was  to  remedy  in  certain  cases  the  defect 
established  in  the  law  by  the  rule  that 
there  is  no  larceny  without  a  wrongful 
taking."    That  case  was,  to  be  sure,  one  of 


embezzlement  by  an  agent,  but  the  language 
and  reasoning  of  the  court  apply  with  equal 
force,  and  with  really  more  aptitude  to  the  case 
of  servants,  and  the  statute  under  which  the 
case  arose  included  clerks  and  servants,  along 
with  agents,  among  the  persons  punishable 
for  embezzlement. 

In  Reg.  v.  Batty,  2  Moo.  C.  C.  257,  it  was 
considered  that  the  wages  made  the  prisoner 
a  servant,  but  this  was  so  because  the  circum- 
stances of  the  employment  were  such  that  with- 
out the  wages  the  prisoner  would  not  have 
been  a  servant.  He  was  employed  by  two 
masters,  and  not  obliged  to  devote  his  whole 
time  or  any  particular  part  to  the  prosecutor. 

5.  View  that  Some  Compensation  Is  Necessary. 
—  Mr.  Wharton  says  some  kind  of  compensa- 
tion or  remuneration  is  essential,  but  it  need 
not  be  by  salary.  It  may  be  the  providing 
a  home  or  for  board  and  lodging.  1  Wharton 
Crim.  Law,  §  1014. 

The  compensation,  if  necessary,  may  be  by 
gratuities  or  by  fees  of  an  office.  Reg.  v. 
Adey,  1  Den.  C.  C.  571;  Reg.  v.  White,  8  C. 
&  P.  742,  34  E.  C.  L.  614;  Rex  v.  Hartley,  R. 
&  R.  C.  C.  139. 

6.  Payment  by  Commissions.  —  Reg.  v.  Tite, 
Leigh  &  C.  29;  Reg.  v.  M'Donald,  Leigh  &  C. 
85;  Rex  v.  Carr,  R.  &  R.  C.  C.  198;  Reg.  v. 
Turner,  11  Cox  C.  C.  551;  Reg.  v.  Bailey,  12 
Cox  C.  C.  56.  Compare  Rex  v.  Hoggins, 
Russ.  &  R.  145;  Reg.  v.  Hartley,  R.  &  R.  C.  C. 
139- 

A  study  of  the  cases  shows  that  the  question 
whether  one  is  a  clerk  or  servant  depends 
upon  the  nature  of  the  employment  and  the 
degree  of  control  to  be  exercised  by  the  master 
over  the  employee,  and  not  upon  the  mode  of 
compensation.  Thus,  in  the  following  cases 
where  the  defendant  was  paid  by  commission, 
but  was  considered  not  to  be  a  servant,  the 
decisions  turned  upon  other  circumstances. 
The  payment  by  commission  was  not  the 
ground  of  the  decision,  but  the  nature  of  the 
employment.  Reg.  v.  May,  Leigh  &  C.  13; 
Reg.  7'.  Walker,  8  Cox  C.  C.  r;  Reg.  v.  Bow- 
ers, 10  Cox  C.  C.  250;  Reg.  v.  Marshall,  n 
Cox  C.  C.  490;  Reg.  v.  Negus,  L.  R.  2  C.  C. 
34,  12  Cox  C.  C.  492;  Reg.  v.  Hall,  13  Cox  C. 
C  49- 

And  where  the  prisoner  was  employed  in 
carrying  and  was  to  receive  two-thirds  the 
freight  earned,  he  was  considered  none  the 
less  a  servant.  Holmes's  Case,  2  Lew.  C.  C. 
256;  Fenton's  Case,  2  Lew.  258. 

ii  Volume  X. 


Particular  Classes  of  Persons. 


EMBEZZLEMENT. 


Clerks  and  Servants. 


And  if  a  clerk  or  servant  receive  money  for  or  on  account  of  his  master,  and 
he  converts  the  whole  sum  to  his  own  use,  he  will  be  guilty  of  embezzlement, 
t  i  nigh  he  may  be  entitled  to  a  share  of  such  money  as  commission.1 

c.  Occasional  Employment.  —  The  rule  seems  to  be  established  that 
the  length  of  employment  is  immaterial,  and  that  it  may  not  extend  beyond 
the  one  transaction;  an  employment  for  the  single  occasion  is  sufficient  to 
constitute  one  a  servant.2  There  are  authorities  which  hold  the  reverse  of 
this,  but  they  are,  many  of  them,  explainable  on  other  grounds.3 

d.  Employment  by  More  than  One  Master.  —  If  a  person  is  employed 
by  two  or  more  persons  at  the  same  time,  he  is  the  servant  of  each  for  the 
purposes  of  the  statutes  of  embezzlement."* 

c.  SERVANTS  De  FACTO.  —  A  person  may  be  a  servant  de  facto,  and  so  be 
embraced  in  the  statute.  He  need  not  have  been  formally  appointed  as  such. 
It  is  enough  to  render  one  a  servant  de  facto  within  this  doctrine,  if  he  acts 
as  servant  for  another,  and  the  other  acquiesces.5 


1.  Commissions  Out  of  Money  Converted.  —  Rex 

v.  Hoggins,  Russ.  &  R.  145. 

2.  Occasional  Employment  Is  Enough  to  Consti- 
tute One  a  Servant.  —  State  v.  Barter,  58  N.  H. 
604;  State  v.  Foster,  37  Iowa  404;  Reg.  v. 
Thomas,  6  Cox  C.  C.  403.  And  see  Reg  v. 
Lynch,  6  Cox  C.  C.  445. 

Thus,  where  one  who  was  employed  by  a 
merchant  to  sweep  out  and  wait  about  the 
■store,  but  was  not  employed  as  a  clerk,  was  in 
one  instance  authorized  by  his  employer  to 
take  and  sell  a  lot  of  shoes  during  a  visit  to  a 
neighboring  town,  which  he  did,  but  converted 
the  money  to  his  own  use;  it  was  held  that  he 
was  a  servant  within  the  statute  of  embezzle- 
ment.   State  v.  Costin,  89  N.  Car.  511. 

And  where  the  prisoner  was  employed  by 
one  occasionally,  when  he  had  nothing  else  to 
do,  it  was  held  that  he  was  a  servant  within 
the  English  statute  39  Geo.  III.,  c.  89.  Rex  v. 
Spencer,  R.  &  R.  C.  C.  299. 

So  where  the  defendant  was  not  in  the  reg- 
ular service  of  the  prosecutor,  though  he  had 
worked  for  him  before,  but  on  this  occasion 
was  employed  for  one  day  only,  it  was  held 
he  was  a  servant.  Reg.  v.  Winnall,  5  Cox  C. 
<C.  326;  Rex  v.  Hughes,  1  Moo.  C.  C.  370. 

"  If  the  ordinary  duties  of  a  person  in  the 
employ  of  another  are  proximately  connected 
with  the  receiving  of  money  for  his  employer, 
and  the  appropriation  of  it  to  his  own  use, 
would  make  him  liable  to  the  charge  of  em- 
bezzlement." Earle,  C.  J.,  in  Reg.  v.  Tongue, 
Bell  C.  C.  289. 

3.  Authorities  to  the  Contrary.  —  Rex  v. 
Nettleton,  1  Moo.  C.  C.  259,  and  Reg.  v. 
Mayle,  11  Cox  C.  C.  150,  which  seem  opposed 
10  the  doctrine  just  laid  down,  are  to  be  ex- 
plained and  distinguished  on  the  ground  that 
the  defendant  in  those  cases  was  but  a  mere 
volunteer,  without  pay,  acting  at  the  simple 
request  of  the  prosecutor,  and  could  have  re- 
fused to  accede  to  the  request. 

Some  decisions,  however,  are  directly  op- 
posed to  the  doctrine  of  the  cases  referred  to 
in  the  note  preceding.  Thus,  in  Johnson  v. 
State,  9  Baxt.  (Tenn.)  279,  where  it  was  held 
that  in  order  to  sustain  the  charge  of  embez- 
zlement the  act  must  be  done  by  virtue  of  a 
regular  employment  with  the  master.  A  mere 
casual  employment  does  not  fall  within  the 
statute. 

See  also  Rex  v.  Freeman,  5  C.  &  P.  534,  24 


E.  C.  L.  444,  and  Reg.  v.  Goodbody,  8  C.  &  P. 
665,  34  E.  C.  L.  575.  Those  cases  are  not  at 
all  in  harmony  with  the  other  English  cases 
cited  in  the  preceding  note,  and  cannot  be 
distinguished  on  principle.  But  they  must 
be  considered  as  incorrect  and  not  likely  to  be 
followed  now. 

4.  Employment  by  Several  Masters.  —  "  The 
view  formerly  taken,  that  a  person  could  not 
be  convicted  of  embezzlement  as  a  servant  of 
a  given  person,  if  at  the  time  the  accused  was 
employed  by  another,  is  now  exploded.  If 
the  principal  or  the  master  has  control  over 
the  agent  or  servant  in  relation  to  the  matter 
of  the  service,  the  fact  that  the  agent  or  servant 
is  employed  by  others,  and  for  different  pur- 
poses, does  not  destroy  the  relation  as  existing 
between  the  accused  and  the  prosecutor." 
State  v.  Heath,  8  Mo.  App.  107.  See  Reg.  v. 
Batty,  2  Moo.  C.  C.  257;  Rex  v.  Carr,  R.  & 
R.  C.  C.  198;  Reg.  v.  Tite,  8  Cox  C.  C.  458; 
Reg.  v.  Bailey,  12  Cox  C.  C.  56. 

Compare  Reg.  v.  White,  2  Moo.  C.  C.  91, 
which  was  the  case  of  a  coachman,  employed 
by  several  proprietors  of  a  common  coach  line, 
who  embezzled  the  money  of  one  proprietor 
and  was  convicted  as  the  servant  of  that  pro- 
prietor alone. 

A  person  may  be  the  servant  of  a  partner- 
ship, and  also  in  respect  to  a  certain  employ- 
ment of  one  of  the  partners  individually,  and 
be  convicted  of  embezzling  the  private  property 
of  the  one  partner  alone.  Rex  v.  Leech.  3 
Stark.  70,  14  E.  C.  L.  165. 

5.  Servants  De  Facto.  —  Rex  v.  Beacall,  1  C. 
&  P.  457,  11  E.  C.  L.  450;  Rex  v.  Rees,  6  C.  & 
P.  606,  25  E.  C.  L.  559.  Compare  Reg.  v. 
Townsend,  C.  &  M.  178,  41  E.  C.  L.  102;  Reg. 
v.  Aston,  2  C.  &  K.  413,  61  E.  C.  L.  413;  Rex 
v.  Hall,  1  Moo.  C.  C.  474. 

In  Reg.  v.  Hastie,  Leigh  &  C.  269,  where 
the  prisoner,  who  was  indicted  as  the  servant 
of  a  society,  had  received  money  which,  by 
the  rules  of  the  society,  he  was  not  authorized 
to  receive,  and  which  it  was  not  his  duty  to 
receive,  it  was  held  that  the  jury  might  infer 
from  the  actual  course  of  business  that  he  was 
employed  to  receive  the  money  for  the  trustees. 
"  Whether  or  not,"  it  was  said  by  Earle,  C.  J.. 
"  he  received  the  money  by  virtue  of  his 
employment  would  turn  on  the  course  of 
business.  If  the  trustees  directed  him  to  re- 
ceive it,  it  is  clear  that  he  was  employed  by  them 
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Disregard  of  Eules.  —  It  results  from  this  principle  that  a  servant  who  dis- 
regards the  rules  of  the  master  by  which  his  conduct  should  be  governed, 
whether  communicated  orally  or  written,  and  embezzles  money  while  so  acting, 
may  be  convicted  as  a  servant,  if  the  master  acquiesced  in  his  disregard  of 
the  rules.1 

3.  Agents  —  a.  Who  Are  —  In  General.  —  An  agent  is  one  in  the  employ 
of  another,  to  whom  authority  is  delegated  to  act  for  and  in  the  name  of  his 
principal.  He  is  one  who  undertakes  to  transact  some  business  or  to  manage 
some  affair  for  another  by  the  authority  and  on  account  of  the  latter.8 

Special  Employment  —  Termination.  —  When  a  person  is  employed  to  render 
special  services  for  another  as  his  agent,  his  agency  ceases  with  the  perform- 
ance of  the  service  and  payment  of  the  compensation  therefor,  unless  there  is 
an  express  understanding  between  them  or  unless  it  may  be  implied  from  the 
circumstances  that,  as  to  matters  growing  out  of  the  original  purposes  of  the 
agency,  the  relation  between  the  parties  has  survived,  and  as  to  this  the  jury 


as  a  clerk  or  servant,  and  received  it  by 
virtue  of  his  employment." 

Where  a  servant  is  hired  in  one  relation,  but 
sometimes  serves  in  another,  not  falling  in 
his  regular  employment,  and  he  embezzles 
money  received  in  such  other  relation,  he  may 
be  convicted.     Rex  v.  Barker,  D.  &  R.  N.  P. 

1.  Acting  Outside  of  Eules.  —  Reg.  v.  Hastie, 
Leigh  &  C.  269;  State  v.  Heath,  8  Mo.  App. 
99;  State  v.  Spaulding,  24  Kan.  1. 

2.  Who  Are   Agents  —  In  General.  —  See  1 

Bouvier's  Law  Diet.;  People  v.  Treadwell,  69 
Cal.  226;  Pullam  v.  State,  78  Ala.  31,  56  Am. 
Rep.  21;  State  v.  Heath,  8  Mo.  App.  99;  Com. 
v.  Young,  9  Gray  (Mass.)  5;  Com.  v.  New- 
comer. 49  Pa.  St.  478;  State  v.  Ezzard,  40  S. 
Car.  312;  Lang  v.  State,  97  Ala.  41;  Reg.  v. 
Cosser,  13  Cox  C.  C.  187;  Reg.  v.  May,  Leigh 
&  C.  13.  See  also  State  v.  Smith,  57  Kan.  657; 
George  v.  People,  (111.  1894)  47  N.  E.  Rep.  741; 
State  v.  Hubbard,  58  Kan.  797. 

One  Who  Is  Employed  by  the  Maker  of  a  Note, 
not  as  a  broker,  but  to  sell  the  note,  and  re- 
ceive the  proceeds  and  pay  them  specifically 
to  a  third  person,  is  an  agent  within  the  stat- 
ute, and  is  guilty  of  embezzlement  for  fraudu- 
lently converting  them  to  his  own  use.  Com. 
v.  Foster,  107  Mass.  221;  Campbell  v.  State,  35 
Ohio  St.  70. 

Partners  After  Dissolution  of  Partnership.  — 
Where  the  defendant  and  P.  were  copartners 
and  the  partnership  dissolved,  and  after  disso- 
lution the  defendant  was  to  retain  possession 
of  the  property,  continue  the  business  and  pay 
all  the  bills,  the  defendant  offered  to  pay  a 
certain  bill,  if  P.  would  indorse  his  (the  de- 
fendant's) note,  which  was  done  upon  the  de- 
fendant giving  a  bill  of  sale  of  certain  property 
to  P.,  the  defendant  did  not  pay  the  bill,  but 
embezzled  the  money;  it  was  held  that  he  was 
not  guilty  of  embezzlement,  as  he  was  in  no 
sense  the  agent  of  P.,  nor  did  he  receive  the 
money  as  such  agent,  that  he  had  as  great  an 
interest  in  the  proper  appropriation  of  the 
money  as  P.,  if  not  a  greater  interest.  State 
v.  Snell.  9  R.  I.  112. 

Agent  for  Safekeeping  of  Property. —  If  B. 
fraudulently  misappropriates  securities  for 
money  placed  in  his  hands  for  safekeeping  by 
H.,  "  in  trust  and  confidence  to  be  by  B.  safely 
kept  for  II.  until  H.  should  call  for  the  same," 

I 


there  is  a  trust  and  confidence  reposed  in  B. 
by  H.  as  her  agent  sufficient  to  warrant  his 
conviction  for  embezzlement  of  the  securities. 
Com.  v.  Butterick,  100  Mass.  I,  97  Am.  Dec. 
65- 

As  to  a  Solicitor  of  Subscriptions  being  an 
agent,  see  Com.  v.  Behle,  1  Lack.  Leg.  N.  (Pa.) 
303- 

Person  Intrusted  with  Notes  for  His  Own  Bene- 
fit. —  While  in  treaty  with  G.  and  P.  for  the  sale 
and  transfer  of  a  public-house  license,  the 
prisoner  was  required  by  them  to  give  security 
for  the  purchase  money  before  they  would 
assist  him  in  procuring  the  transfer.  To  en- 
able him  to  give  the  required  security,  another 
person,  the  prosecutor,  accepted  three  bills  of 
exchange  drawn  upon  him  by  the  prisoner, 
which  the  latter  was  to  deposit  with  G.  and  P. 
by  way  of  security,  and  not  to  negotiate  or  use 
for  any  other  purpose,  and  if  the  transfer 
was  not  effected  he  was  to  return  to  the  prose- 
cutor. The  prisoner,  instead  of  depositing  the 
bills  with  G.  and  P.,  converted  them  to  his  own 
use.  It  was  held  that  he  was  not  an  agent 
within  24  and  25  Vict.,  c.  96,  §  75,  and  could 
not  be  convicted.  Reg.  v.  Cosser,  13  Cox 
C.  C.  187. 

Statutes  Using  Particular  Terms.  —  One  cannot 
be  indicted  as  an  agent  of  a  private  individual 
for  embezzlement  when  the  terms  used  in  the 
statute  are,  "  clerk,  apprentice  and  servant  of 
any  individual;"  nor  can  such  an  agent  fall 
within  the  terms  "  officer,  agent,  clerk  or  serv- 
ant of  any  incorporated  company,"  because  he 
is  not  the  agent  of  a  corporation  but  of  an  in- 
dividual. Hammel  v.  State,  5  Mo.  260;  People 
v.  Allen,  5  Den.  (N.  Y.)  76. 

Assignor  as  Agent  for  Assignee  ■ —  Void  Assign- 
ment. —  The  assignor  of  a  claim  may  be  the 
agent  of  the  assignee  for  the  purpose  of  col- 
lecting the  same,  so  as  to  be  guilty  of  embez- 
zlement in  converting  the  proceeds  collected. 
But  this  is  not  so  where  the  assignment  is 
void.  Thus,  in  State  v.  Williamson,  118  Mo. 
146,  40  Am.  St.  Rep.  358,  where  a  government 
employee  assigned  his  unearned  salary,  and 
was  appointed  agent  by  the  assignee  to  collect 
the  same,  and  collected  and  converted  the  pro- 
ceeds, it  was  held  that  he  was  not  guilty  of 
embezzlement,  because,  as  the  assignment  was 
void  as  against  public  policy,  he  was  not  the 
agent  of  the  assignee. 
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must  decide  whether  the  one  is  an  agent  within  the  statute  of  embezzlement.1 
Subagents.  —  Where  one  is  employed  for  certain  purposes  as  the  agent  of 
another,  he  is  none  the  less  an  agent  for  committing  an  act  of  embezzlement, 
although  his  employer  is  himself  an  employee  and  must  in  turn  account  to  a 
third  person.2 

During  the  Negotiations  for  the  Formation  of  a  Partnership  between  two  persons,  and 
before  the  partnership  is  consummated,  one  may  become  the  agent  of  the 
other  and  be  convicted  of  embezzling  money  which  has  been  paid  over  to  him 
on  account  of  such  partnership.3 

A  Hirer  of  Property  or  Other  Bailee  who  receives  the  property  for  his  own  use  and 
benefit,  is  not  an  agent  and  cannot  be  convicted  of  embezzlement  as  agent.4 

A  Mere  Naked  Bailee  is  not  an  agent  within  the  meaning  of  that  term,  as  used 
in  the  statutes.5 

b.  Payment  of  Compensation  — (i)  In  General. — To  bring  a  person 
within  the  statutes  as  an  agent,  he  need  not  be  paid  any  compensation  at  all. ^ 

(2)  Agents  on  Commission.  —  The  fact  that  an  agent  may  be  paid  by  com- 
mission out  of  the  proceeds  received  by  him  for  his  principal,  does  not  make 
him  any  the  less  an  agent  for  the  purposes  of  the  statutes  of  embezzlement.7 


1.  Termination  of  Special  Agency.  —  See  People 
v.  Tread  well,  69  Cal.  226;  Thomas  v.  State,  33 
Fla.  464. 

If  a  person  fraudulently  converts  money  re- 
ceived by  him  during  his  agency  for  another, 
and  by  virtue  thereof,  he  is  guilty  of  embez- 
zlement under  a  statute  punishing  embezzle- 
ment by  an  agent  of  money  which  shall  have 
come  into  his  possession  by  virtue  of  his  em- 
ployment, though  the  conversion  may  not  have 
occurred  until  after  termination  of  his  duties 
as  agent.    State  v.  Jennings,  98  Mo.  493. 

2.  Subagents.  —  Campbell  v.  State,  35  Ohio 
St.  70. 

3.  Agency  of  Persons  Before  Forming  Partner- 
ship. —  In  Napoleon  v.  State,  3  Tex.  App.  522, 
the  accused  and  one  R.  entered  into  negotia- 
tions for  a  partnership  in  a  paiticular  venture, 
and  it  was  agreed  between  them  that  they 
should  furnish  equal  capital,  and  that  the  ac- 
cused should  purchase  the  stock  and  manage 
and  conduct  the  business.  In  pursuance  to 
this  agreement,  R.  paid  his  share  of  the  capital 
to  the  accused,  and  the  latter  abandoned  the 
venture  and  converted  the  money  so  received 
to  his  own  use.  It  was  held  that  no  partner- 
ship was  consummated  between  the  parties, 
and  that  the  accused  stood  simply  as  an  agent 
of  R.  and  was  guilty  as  such  of  embezzle- 
ment. 

4.  Hirer  of  Property  and  Other  Bailees.  —  Wat- 
son v.  State,  70  Ala.  13,45  Am.  Rep.  70. 

See  infra,  this  section.  Bailees,  Including 
Common  Carriers. 

5.  Mere  Naked  Bailee  Not  an  Agent.  —  As  was 
said  by  the  Alabama  court:  "  While  the  term 
agent  has  a  wide  application  and  compre- 
hends many  classes  of  persons,  who  are 
specially  designated  otherwise,  it  is  not  em- 
ployed in  the  section  with  this  large  significa- 
tion. As  used  in  the  statute,  it  is  to  be  con- 
strued in  its  popular  sense;  meaning  '  one 
who  undertakes  to  transact  some  business,  or 
to  manage  some  affair,  for  another,  by  the 
authority  and  on  account  of  the  latter,  and  to 
render  an  account  of  it;'  a  substitute.  I 
Bouv.  Law  Diet.  135;  Hinderer  a.  State,  38 
Ala.  415.  Agent,  as  employed  in  this  section, 
imports  a  principal,  and  implies  employment, 


service,  delegated  authority  to  do  something- 
in  the  name  and  stead  of  the  principal  —  an 
employment  by  virtue  of  which  the  money  or 
property  came  into  his  possession.  The  em- 
ployment need  not  be  permanent.  It  may  be 
temporary,  or  occasional;  and  general,  to 
transact  any  business;  or  special,  to  make  a 
single  transaction."  Pullam  v.  State,  78  Ala. 
31,  56  Am.  Rep.  21. 

6.  Compensation  Not  Necessary.  —  State  v. 
Brooks,  85  Iowa  366;  State  v.  Barter,  58  N.  H. 
604. 

As  to  these  cases,  see  supra,  this  section, 
Clerks  and  Servants  —  Payment  of  Compensation^ 

1,  Agents  on  Commission.  —  Com.  v.  Smith, 
129  Mass.  104;  Campbell  v.  State,  35  Ohio  St. 
70;  People  v.  Civille,  44  Hun  (N.  Y.)  497; 
Brandenstein  v.  Way,  17  Wash.  293;  More- 
house v.  State,  35  Neb.  643. 

The  rule  may  be  thus  stated:  Where  the 
agent  is  to  be  paid  by  commissions,  or  by  a 
percentage  on  the  goods  sold  or  money  col- 
lected, which  is  to  be  paid  to  the  agent  by  his 
principal  without  Jany  right  in  the  former  to 
mingle  the  money  collected  with  his  own 
funds,  he  is  an  agent  within  the  statutes  of 
embezzlement,  and  liable  to  conviction  for  the 
wrongful  conversion. 

The  rule  which  obtains  where  the  agent  has 
the  right  to  mingle  the  funds  collected  with 
his  own  is  discussed  elsewhere.  See  infra, 
this  subdivision,  Right  to  Mix  Funds. 

"  The  defendant  was  employed  by  Gaff  & 
Co.,  distillers,  to  sell  their  goods  in  the  New 
England  States,  under  a  written  contract  by 
which  he  became  their  agent,  and  was  to  re- 
ceive commissions  and  a  part  of  the  profits  in 
lieu  of  salary.  By  the  contract  he  had  no 
right  of  property  in  the  goods  or  the  money 
received  for  them.  The  relation  between  him 
and  his  employers  was  such  that  a  felonious 
conversion  to  his  own  use  of  the  money  col- 
lected from  sales  on  their  account  would  con- 
stitute the  crime  of  embezzlement.  He  was 
an  agent,  authorized  to  receive  money  on  ac- 
count of  his  employers,  and  it  is  immaterial 
that  his  services  were  paid  for,  in  whole  or  in 
part,  by  commissions  or  profits  on  such  sales. 
*    *    *    In  the  case  at  bar,  the  jury,  under 
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c.  Casual  Employment.  —  A  casual  employment  of  one  as  agent  falls 
within  the  statutes  punishing  embezzlement  by  agents,  as  well  as  a  continu- 
ous employment.1 

d.  Right  to  Mix  Funds.  —  Where  an  agent  or  auctioneer  has  the  right 
to  mix  the  funds  received  for  or  on  account  of  his  principal  with  his  own 
money,  he  cannot  be  convicted  of  embezzlement,  because  the  money  received 
must  be  regarded,  for  the  while  at  least,  as  his  own  property  and  not  that  of 
his  principal.2 

e.  Collecting  Agents.  —  Collecting  agents  on  commission,  who  follow 
that  as  an  independent  business,  cannot  commit  embezzlement  of  the  moneys  so 
collected.3    But  where  one,  not  engaged  in  collecting  for  others  as  a  business, 


the  instructions  given,  must  have  found  a 
fraudulent  conversion  of  money,  which  the 
defendant  was  bound  by  the  terms  of  his  em- 
ployment to  pay  over  to  his  principals,  as  the 
specific  proceeds  of  sales  made  by  him,  and 
that  he  had  no  authority,  either  by  the  terms 
of  the  contract,  or  the  usage,  nature  and  course 
of  the  business,  to  mingle  the  same  with  his 
own  funds.  This  is  sufficient  to  support  the 
verdict,  even  if  the  defendant,  without  de- 
stroying the  identity  of  the  fund  belonging  to 
his  employers,  had  in  fact  changed  its  form 
from  checks  to  bank  bills."  Colt,  J.,  in  Com. 
v.  Smith,  129  Mass.  109. 

See  also  Miller  v.  State,  16  Neb.  179,  where 
the  facts  were  considered  not  to  constitute  em- 
bezzlement by  an  agent  on  commission  under 
a  certain  agreement  with  his  principal. 

Consignees  Generally.  —  See  Com.  v.  Harris, 
168  Pa.  St.  619,  39  W.  N.  C.  (Pa.)  343;  State  v. 
Crosswhite,  130  Mo.  358. 

1.  Casual  Employment.  —  State  v.  Barter,  58 
N.  H.  604;  Pullam  v.  State,  78  Ala.  31,  56  Am. 
Rep.  21;  Com.  v.  Newcomer,  49  Pa.  St. 
478. 

See  supra,  this  section,  Clerks  and  Servants 
—  Occasional  Employment. 

2.  Right  to  Mix  Funds.  —  Com.  v.  Stearns,  2 
Met.  (Mass.)  343.  This  was  the  case  of  an 
auctioneer,  who,  receiving  money  on  account 
of  his  principal  on  the  sale  of  goods,  which 
money  he  had  a  right  to  mingle  with  his  own, 
misapplied  the  same  and  refused  to  pay  over 
on  demand  from  his  principal.  It  was  held 
that  he  was  not  guilty  of  embezzlement. 
"  The  property,"  said  Dewey,  J.,  "  having 
been  thus  properly  sold,  what  was  the  duty  of 
the  auctioneer  in  relation  to  the  avails  of  the 
sale  of  the  same  ?  Might  he  not,  without  sub- 
jecting himself  to  the  penalties  of  this  statute, 
intermingle  the  money,  arising  from  this  sale, 
with  that  derived  from  the  sale  of  other 
articles?  Might  he  not  properly  deposit  the 
money  in  a  bank  in  his  own  name  ?  Suppose, 
in  payment  for  an  article  thus  sold,  he  had  re- 
ceived a  bank  bill  of  a  larger  denomination 
than  sufficient  to  discharge  the  amount  due 
from  the  purchaser  of  an  article  sold,  and  had 
given  in  exchange  money  of  his  own,  might 
he  not  properly  do  so  ?  And,  haying  done 
thus,  might  he  not  treat  such  bank  bill  as  his 
own  property,  holding  himself  accountable  to 
his  employer  for  the  sum  due  him  on  account 
of  the  sale  ?  From  the  very  nature  and  course 
of  proceedings,  in  cases  of  sales  by  auctioneers 
and  commission  merchants,  the  money  arising 
from  the  sale  of  the  goods  of  one  man  may  be 
intermingled  with  that  arising  from  the  sale 


of  those  of  another;  and  they  often  must  be  so 
intermingled,  unless  the  principle  shall  be 
adopted,  that  a  separate  place  for  safekeeping 
is  to  be  provided  for  each  separate  employer 
or  customer.  The  auctioneer,  having  the  right 
thus  to  intermingle  the  money  arising  from 
different  sales  made  on  account  of  different 
persons,  and  being  guilty  of  no  offense  in  de- 
positing in  a  bank,  in  his  own  name,  it  neces- 
sarily follows  that  it  will  not  be  a  safe  or  just 
rule  to  hold  that  his  guilt  or  innocence,  when 
charged  with  embezzlement  under  the  statute, 
is  to  depend  upon  the  fact  of  his  paying  the 
amount  due  to  his  employer,  upon  demand  of 
payment  by  him.  Various  casualties  obviously 
might  occur,  which  would  morally  justify 
the  default;  as,  for  instance,  the  failure  of  the 
bank  in  which  the  same  was  deposited,  a  loss 
by  fire,  etc.  Without  some  such  justification 
or  excuse,  a  withdrawal,  by  an  auctioneer,  of 
the  funds  from  which  he  ought  to  realize  the 
means  of  paying  his  principal,  would  be  a 
breach  of  trust,  and  a  violation  of  that  good 
faith  which  ought  to  regulate  the  conduct  of  one 
holding  such  a  relation  to  his  employer.  But 
however  censurable,  in  point  of  morality  it 
may  be,  it  would  not  be  that  fraudulent  con- 
version of  the  money  of  the  principal,  which 
was  made  an  offense  punishable  under  the 
statute  under  consideration." 

3.  Collecting  Agents  —  Independent  Business.  — 
Clark  v.  Com.,  16  Ky.  L.  Rep.  703. 

A  bill  collector,  employed  to  collect  for  the 
proprietors  of  a  newspaper  establishment,  who 
converts  to  his  own  use  the  money  which  he 
collects  for  them,  is  not  such  an  agent  or  serv- 
ant as  is  intended  by  the  Massachusetts  Rev. 
Stat.,  c.  126,  §  29,  which  prescribes  for  the 
punishment  of  embezzlement.  Com.  -'.  Lib- 
bey,  11  Met.  (Mass.)  64,  45  Am.  Dec.  185. 
"  We  do  not  think,"  said  Dewey,  J.,  in  this 
case,  "  that  the  liability  of  the  party  to  the 
penalties  for  an  act  of  embezzlement  depend 
so  much  upon  that  circumstance  as  upon  the 
nature  of  the  agency,  and  more  especially 
upon  the  right  of  property  in  the  specific 
article  alleged  to  have  been  embezzled.  In  the 
case  of  a  domestic  servant,  and,  to  some  ex- 
tent, in  the  case  of  a  special  agency,  the  right 
of  property  and  the  possession  continue  in  the 
principal,  and  a  disposal  of  the  property  would 
be  a  violation  of  the  trust,  and  an  act  of  em- 
bezzlement. But  cases  of  commission  mer- 
chants, auctioneers,  and  attorneys  authorized 
to  collect  demands,  stand  upon  a  different  foot- 
ing; and  a  failure  to  pay  over  the  balance  due 
to  their  employers,  upon  their  collections,  will 
not,  under  the  ordinary  circumstances  attend- 
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is  employed  as  agent  to  collect  for  his  employer,  he  is  an  agent  within  the 
statute  and  may  be  indicted  for  embezzlement.1 

/.  Stockbrokers. — Though  stockbrokers  might  be  supposed  to  stand 
on  a  different  footing  from  other  agents,  it  seems  that  a  stockbroker  may  be 
convicted  as  an  agent  for  embezzling  funds  received  in  the  course  of  his 
employment  on  account  of  another.2 

g.  Railroad  and  Express  Agents.  —  Railroad  and  express  agents  who 
convert  to  their  own  use  moneys  which  come  into  their  possession  as  such 
agents  are  guilty  of  embezzlement.3 

h.  Agents  De  Facto.  —  One  who  is  not  lawfully  the  agent  of  another, 
but  who  pretends  and  holds  himself  out  to  be  such  agent,  and  by  virtue  of 
confidence  reposed  in  him  receives  money  from  a  third  person  for  and  on 
account  of  his  alleged  principal,  which  he  fraudulently  converts  to  his  own  use, 
will  be  estopped  from  denying  his  agency,  or  that  he  received  the  money  in 
such  capacity,  and  may  be  convicted  of  embezzlement.4 

4.  Partners.  — -  As  has  already  been  shown,  one  cannot  embezzle  property  of 
which  he  is  part  owner.    It  is,  therefore,  well  established  that  partners  cannot 


ing  such  agency,  subject  them  to  the  heavy 
penalties  consequent  upon  a  conviction  of  the 
crime  of  embezzlement."  See  also  Stone  v. 
Com.  (Ky.  1898)  46  S.  W.  Rep,  721. 

Compare  State  v.  Kent,  22  Minn.  41,  21  Am. 
Rep.  764;  Reg.  v.  Hall,  13  Cox  C.  C.  49. 

In  Missouri,  the  statute  remedy  (Wagner 
Stat.  170  b,  §  7,  25)  for  an  agent's  failure  to 
pay  over  collections  to  the  commissioners  of 
the  Northwestern  Insane  Asylum,  was  held  to 
be  concurrent  with  the  common-law  remedy. 
State  v.  Bittinger,  55  Mo.  596. 

1.  Collectors  Not  Engaged  in  Independent  Busi- 
ness. —  Campbell  v.  State,  35  Ohio  St.  70.  See 
Clark  v.  Com.,  16  Ky.  L.  Rep.  703. 

In  Peoples.  Hanaw,  107  Mich.  337,  a  person 
who  was  employed  to  collect  a  bill,  and  who 
received  therefor  a  draft  payable  to  his  own 
order,  from  which  he  was  entitled  to  take  his 
commissions,  was  held  guilty  of  embezzlement 
in  selling  the  draft  with  intent  to  apply  the 
whole  proceeds  to  his  own  use. 

In  Minnesota  the  statute  specially  provides 
(Gen.  Stat.  1878,  c.  95,  §  33),  that  "  if  a  person 
who  receives  or  collects  money  for  the  use  of 
and  belonging  to  another,  embezzlesor  fraudu- 
lently converts  such  money  to  his  own  use, 
without  the  consent  of  the  owner  of  such 
money,  he  shall  be  deemed  to  have  committed 
larceny."  See  State  v.  Butler,  26  Minn.  90; 
State  v.  New,  22  Minn.  76. 

2.  Stockbrokers  as  Agents.  —  Reg.  v.  Cron- 
mire,  54  L.  T.  580,  8  Crim.  L.  Mag.  355. 

A  stock  and  share  dealer  was  employed  by 
a  woman  to  purchase  securities  for  her.  He 
bought  in  his  own  name,  and  received  money 
from  her  from  time  to  time  to  cover  the 
amounts  he  had  paid  or  had  to  pay  for  the 
securities.  Such  payments  were  not  made 
against  any  particular  item,  but  in  checks  for 
round  sums.  On  one  occasion  he  wrote  to 
her:  "  I  inclose  a  contract- note  for  £300 
Japanese  bonds  at  112,  £336,"  and  the  contract- 
note  ran:  "  Sold  to  Mrs.  S.  £300  J.  at  112, 
£336,"  and  was  signed  by  him.  She  wrote  in 
reply:  "  I  have  just  received  your  note  and 
contract-note  for  the  Japanese  shares,  and  in- 
close a  check  for  £336  in  payment."  The 
dealer  never  paid  for  the  bonds,  but  in  viola- 
tion of  good  faith  appropriated  to  his  own  use 


the  proceeds  of  the  check.  It  was  held  that  the 
letter  was  a  direction  in  writing  to  apply 
the  proceeds  of  the  check  to  pay  for  the  bonds, 
if  they  had  still  to  be  paid  for,  within  the 
meaning  of  24  &  25  Vict.,  c.  96,  §  75;  and  that 
he  was  rightly  convicted  of  misdemeanor 
under  that  section.  Reg.  v.  Christian,  L.  R. 
2  C.  C.  94,  29  L.  T.  N.  S.  654. 

An  indictment  under  7  &  8  Geo.  IV.,  c.  29, 
§  49,  against  a  broker  for  embezzlement  of  a 
security,  must  allege  a  written  direction  to  him 
as  to  the  application  of  the  proceeds.  Reg.  v. 
Golde,  2  M.  &  Rob.  425. 

3.  Railroad  and  Express  Agents.  —  State  v. 
Porter,  26  Mo.  201;  Exp.  Hedley,  31  Cal.  109; 
State  v.  Baldwin,  70  Iowa  180;  State  v.  Smith, 
57  Kan.  657;  Griffin  v.  State,  4  Tex.  App.  390; 
State  v.  Trolson,  20  Nev.  419. 

A  person  employed  by  an  express  company 
to  take  charge  of  its  business  at  a  local  office, 
who  receives  and  consigns  express  matter,  col- 
lects charges  thereon,  keeps  an  account  of  the 
business  of  the  office,  makes  reports  thereof, 
and  transmits  balances  of  moneys  received  to 
the  company  for  a  commission  on  the  receipts 
of  the  office,  and  is  not  bound  to  devote  his 
whole  or  any  particular  portion  of  his  time  to 
the  business  of  his  employer,  is  an  agent  within 
the  meaning  of  the  second  clause  of  section 
88  of  the  Kansas  Act  Regulating  Crimes  and 
Punishments,  and  may  be  charged  with,  and 
convicted  of,  embezzlement  thereunder.  State 
v.  Smith,  57  Kan.  657. 

4.  De  Facto  Agents  —  Estoppel.  —  People  v. 
Treadwell,  69  Cal.  235;  Exp.  Hedley,  31  Cal. 
108;  Grillo  v.  State,  2  Ohio  Dec.  208,  9  Ohio 
Cir.  Ct.  Rep.  394;  State  v.  Spaulding,  24 
Kan.  1.  See  also  State  v.  Ezzard,  40  S.  Car. 
312. 

"  We  hold  that  when  one  assumes  to  act  as 
an  agent  for  another,  he  may  not,  when  chal- 
lenged for  those  acts,  deny  his  agency;  that 
he  is  estop'ped,  not  merely  as  against  his 
assumed  principal,  but  also  as  against  the 
state;  that  one  who  is  agent  enough  to  receive 
money  is  agent  enough  to  be  punished  for  em- 
bezzling it.  An  agency  de  facto  —  an  actual, 
even  though  not  legal  employment —  is  suffi- 
cient." Brewer,  J.,  in  State  v.  Spaulding,  24 
Kan.  1. 
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embezzle  partnership  funds  which  come  into  their  possession,  because  of  their 
joint  interest  or  ownership  therein.1 

But  Before  the  Partnership  Is  Consummated  and  the  agreement  between  the  parties 
carried  out,  one  of  them  may  commit  embezzlement  of  money  received  of  the 
other  for  partnership  purposes.2 

Persons  Not  Partners  Inter  Se.  —  Two  persons  may  be  partners  as  to  third  persons 
but  not  as  between  themselves,  and  in  such  a  case  one  may  commit  embezzle- 
ment of  the  joint  property  as  against  the  other.3 

Other  Limitations.  —  And  it  seems  that  in  other  respects  further  than  the  above 
instances  the  doctrine  in  reference  to  embezzlement  of  joint  or  partnership 
property  is  receiving  some  limitations  by  many  authorities.4 

5.  Bailees,  Including  Common  Carriers.  —  Bailees,  as  a  general  rule,  cannot 
be  indicted  for  embezzlement  as  servants  or  agents,  for  they  are  not  servants 
or  agents  within  the  statutes.5    The  statutes  of  the  several  states  usually  pro- 


1.  Partners  —  In  General.  —  Reg.  v.  Wortley, 
2  Den.  C.  C.  333;  5  Cox  C.  C.  382;  Reg.  v. 
M'Donald,  Leigh  &  C.  85;  Reg.  v.  Bren,  Leigh 
&  C.  346;  Reg.  v.  Taffs,  4  Cox  C.  C.  169;  Reg. 
v.  Diprose,  11  Cox  C.  C.  185  ;  State  v.  Kusnick, 
45  Ohio  St.  535,  4  Am.  St.  Rep.  564;  State  v. 
Kent,  22  Minn.  41,  21  Am.  Rep.  764;  State 
v.  Snell,  9  R.  I.  112;  Com.  v.  Berry,  99  Mass. 
428,  96  Am.  Dec.  761;  Napoleon  v.  State,  3 
Tex.  App.  522;  Gary  v.  Northwestern  Mut. 
Aid  Assoc.,  87  Iowa  25;  Carter  v.  State,  53 
Ga.  326;  Com.  v.  Arnheim,  3  Pa.  Super.  Ct. 
Rep.  104;  State  v  Reddick,  2  S.  Dak.  124. 

In  an  English  case  the  prisoner  was  cashier 
and  collector  to  commission  agents.  He  was 
paid  partly  by  a  salary  and  partly  by  a  per- 
centage of  the  profits;  but  was  not  to  con- 
tribute to  the  losses,  and  had  no  control  over 
the  management  of  the  business.  It  was  held 
that  he  was  not  a  partner,  but  was  a  servant 
within  7  &  8  Geo.  IV.  c.  29.  Reg.  v.  M'Donald, 
Leigh  &  C.  85. 

But  where  one  is  a  partner  and  embezzles 
money  which  has  come  into  his  possession  by 
virtue  of  his  employment,  when  he  and 
another  compose  a  partnership,  which  partner- 
ship composes  the  agency,  whereby  the 
defendant  received  the  money,  he  may  be  con- 
sidered an  agent  and  convicted  of  embezzle- 
ment.   Carr  v.  State,  104  Ala.  53. 

Surviving  Partners.  —  In  Indiana  it  has  been 
held  that  a  surviving  partner  who  undertakes 
to  settle  the  partnership  affairs  is  within  a 
statute  punishing  embezzlement  by  adminis- 
trators, executors,  "  or  other  persons  acting  in 
a  fiduciary  capacity,"  as  the  statutes  in  that 
state  make  his  duties  and  liabilities  similar  to 
those  of  executors  and  administrators.  State 
v.  Matthews,  129  Ind.  81. 

2.  Before  Consummation  of  Partnership.  — 
Napoleon  v.  State,  3  Tex.  App.  522. 

3.  Persons  Not  Partners  Inter  Se.  —  Reg.  v. 
Wortley,  2  Den.  C.  C.  333;  Reg.  v.  M'Donald, 
Leigh  &  C.  85. 

Generally,  one  who  is  to  share  in  the  profits 
of  a  concern,  or  is  paid  by  percentage  on  the 
profits,  but  is  not  to  contribute  to  the  losses, 
is  not  a  partner.  Com.  v.  Bennett,  118  Mass. 
443- 

The  prisoner  and  the  prosecutor  entered  into 
the  following  agreement-  "  S.  Wortley  en- 
gages to  take  charge  of  the  glebe  land  of  the 
Rev.  J.  B.  B.  Clarke,  his  wife  undertaking  the 
dairy,  poultry,  etc.,  at  fifteen  shillings  a  week 
till  Michaelmas,  and  afterwards  at  a  salary  of 


£25  a  year,  and  a  third  of  the  clear  annual 
profits,  after  all  the  expenses  of  rent,  rate, 
labor  and  interest  on  capital,  etc.,  are  paid, 
on  a  fair  valuation  made  from  Michaelmas  to 
Michaelmas.  Three  months'  notice  on  either 
side  to  be  given  ;  at  the  expiration  of  which  time 
the  cottage  to  be  vacated  by  S.  Wortley,  who 
occupies  it  as  bailiff,  in  addition  to  his  salary. 
March  12th,  1850.  [Signed]  J.  B.  B.  Clarke, 
S.  A.  Wortley."  the  prisoner  was  convicted 
of  embezzling  moneys  received  in  the  course 
of  business  under  this  contract.  It  was  held 
that  this  instrument  did  not  create  the  relation 
of  a  partnership,  but  of  master  and  servant, 
that  there  was  no  community  of  'profit  and 
loss,  and  inter  se  the  prisoner  and  prosecutor 
were  not  partners.  Reg.  v.  Wortley,  2  Den. 
C.  C.  333. 

4.  Other  Limitations  on  Rule  as  to  Partners.  — 

"  The  rule  contended  for  does  not  apply  to 
those  business  organizations  wherein  no  mem- 
ber thereof  has  any  right  to  exercise  control 
and  authority  except  by  virtue  of  an  employ- 
ment; but  only  that  class  of  partnerships 
wherein  each  member  of  the  firm  exercises  a 
control  and  management  of  the  affairs  of  the 
partnership  by  virtue  of  his  being  a  partner 
and  independent  of  any  employment  to  act  in 
the  affairs  of  the  business."  State  v.  Kusnick, 
45  Ohio  St.  535,  4  Am.  St.  Rep.  564. 

See  Reg.  v.  Stuart  (1894)  1  Q.  B.  310,  where 
a  shareholder  and  member  of  a  limited  com- 
pany, employed  at  a  salary  to  collect  money, 
was  held  to  be  a  servant.  To  the  same  effect, 
Laycock  v.  State,  136  Ind.  217,  citing  6  Am.  and 
Eng.  Encyc  of  Law  (1st  ed.),  p.  498a;  22  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.),  p.  805. 

Although  one  is  a  shareholder  and  member 
of  an  unincorporated  banking  association,  yet 
if  he  is  employed  as  its  agent  or  cashier,  and, 
by  virtue  of  such  employment,  has  exclusive 
custody  of  its  assets,  he  is  guilty  of  embezzle- 
ment for  fraudulently  converting  such  property 
to  his  own  use.  State  v.  Kusn'ck,  45  Ohio  St. 
535,  4  Am.  St.  Rep.  564. 

See  Holmes's  Case,  2  Lew.  C.  C.  256.  And  see 
Reg.  v.  Atkinson,  C.  &  M.  525,  41  E.  C.  L.  287, 
which  is  in  line  with  the  foregoing  cases  and 
contrary  to  the  general  doctrine  as  to  embez- 
zlement by  partners.  This  case,  however, 
rested  on  an  act  of  Parliament  making  the  de- 
fendant as  a  member  of  a  certain  organization 
specially  liable. 

5.  Bailees  —  Not  Servants  or  Agents.  —  Reed  v. 
State,  tG  Tex.  App.  586. 
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vide  that  common  carriers,  warehousemen,  and  other  bailees  shall  be  guilty  o 
embezzlement,  if  they  appropriate  or  convert  to  their  own  use  money  or  prop- 
erty committed  to  their  charge  for  transportation,  custody,  etc.1 


And  see  People  v.  Burr,  41  How.  Pr.  (N.  Y. 
Ct.  Sess.)  293,  where  material  was  delivered  to 
a  tradesman  by  another  to  be  made  into  shoes, 
and  it  was  held  that  they  did  not  become 
thereby  master  and  servant,  but  bailor  and 
bailee,  and  the  defendant  could  not  be  con- 
victed of  embezzlement.  See  also  Com.  v. 
Young,  9  Gray  (Mass.)  5;  Reg.  v.  Gibbs,  Dears. 
C.  C.  445- 

An  Agent  is  not  a  bailee.    State  v.  Meyers, 

68  Mo.  266. 

1.  Embezzlement  by  Carriers  and  Other  Bailees, 

in  the  statutes  of  most  of  the  states,  is 
especially  provided  for  in  a  section  by  itself 
and  apart  from  the  provisions  in  reference  to 
agents,  clerks  and  servants.  Some  of  the  stat- 
utes include  warehousemen.  The  language 
most  commonly  used  is:  "  If  any  carrier  or 
other  person,  to  whom  any  money,  goods  or 
other  property  *  *  *  has  been  delivered 
to  be  carried  for  hire,  or  if  any  person  intrusted 
with  such  property  embezzle,  etc." 

Section  175,  c.  xxix.  of  the  Pennsylvania 
statute  provides:  "  If  any  consignee  or  fac- 
tor having  possession  of  merchandise  with 
authority  to  sell  the  same,"  etc.  Section  176: 
"  If  any  person  engaged  in  carrying  or  trans- 
porting coal,  iron,  lumber,  etc.,  or  other  prop- 
erty whatsoever  *  *  *  shall  fraudulently 
sell,  embezzle,  etc." 

As  to  Embezzlement  by  a  Consignee,  see  Com. 
v.  Harris,  168  Pa.  St.  619;  State  v.  Crosswhite, 
130  Mo.  358. 

As  to  Embezzlement  by  Bailees  in  General,  see 
State  v.  Samuels,  11 1  Mo.  566;  People  v.  Sher- 
man, (Supreme  Ct.)  40  N.  Y.  St.  Rep.  831; 
Leonard  v.  State,  7  Tex.  App.  417;  Hutchison 
v.  Com.,  82  Pa.  St.  472;  State  v.  Grisham,  go 
Mo.  163 ;  Com.  v.  Williams,  3  Gray  (Mass.)  461 ; 
Epperson  v.  State,  22  Tex.  App.  694;  Krause 
v.  Com.,  93  Pa.  St.  418,  39  Am.  Rep.  762; 
Com.  v.  Chathams,  50  Pa.  St.  181 ;  State  v. 
Crosswhite,  130  Mo.  358;  Phelps  v.  People,  53 
111.  334;  State  v.  Haskell,  33  Me.  127;  Johnson 
v.  Com.,  5  Bush  (Ky.)  430;  Malz  v.  State,  36 
Tex.  Crim.  Rep.  447;  Davis  v.  State,  (Neb. 
1898)  74  N.  W.  Rep.  599;  Belt  v.  State,  (Ga. 
1897)  29  S.  E.  Rep.  451;  State  v.  Pierce,  (Kan. 
App.  1898)  53  Pac.  Rep.  278;  Von  Senden  v. 
State,  (Tex.  Crim.  App.  1898)  45  S.  W.  Rep. 
725;  Reg.  v.  De  Banks,  13  Q.  B.  Div.  29. 

See  State  v.  Small,  26  Kan.  209,  in  reference 
to  embezzlement  by  a  bailee  under  the  Kansas 
statute,  which  reads:  "  If  any  carrier  or  other 
bailee  shall  embezzle  or  convert  to  his  own 
use,"  etc. 

A  deposit  by  an  agent  with  his  principal,  to 
insure  the  faithful  discharge  of  his  duties  by 
the  former,  does  not  create  the  relation  of 
bailor  and  bailee,  and  the  principal  cannot  be 
indicted  for  embezzlement  upon  failing  to  pay 
over  the  money  deposited,  to  the  agent,  upon 
demand.    Mulford  v.  People,  139  111.  586. 

Hotel  Keeper  as  Bailee.  —  The  fact  that  a 
hotel  keeper,  to  whom  checks  for  baggage 
have  been  delivered  by  a  guest,  would  have  a 
lien  upon  such  baggage  for  his  bill,  would  give 
him  no  authority  to  dispose  of  the  property  as 


his  own,  and  would  not  justify  his  conversion 
of  the  same  to  his  own  use,  and  he  may  be 
convicted  under  the  statute  for  stealing  the 
goods  as  a  bailee  with  special  property  in  such 
goods.    People  v.  Husband,  36  Mich.  306. 

Attorneys  to  Collect  School  Fund.  —  In  Wallis 
v.  State,  54  Ark.  611,  it  was  held  that  a  statute 
punishing  embezzlement  by  bailees  applied  to 
an  attorney  employed  to  collect  money  due  the 
school  fund,  and  who  under  the  terms  of  his 
employment  was  entitled  to  retain  ten  per 
cent  of  the  amount  collected  as  his  compensa- 
tion. 

Receiver  of  Money.  —  One  who  receives  money 
for  another,  or  on  his  behalf,  does  not  thereby 
necessarily  become  a  bailee  within  the  embez- 
zlement statutes.  Reg.  v.  Hoare,  1  F.  &  F. 
647;  Rex  v.  Mason,  D.  &  R.  N.  P.  C.  22. 

Delivery  of  Order  for  Property.  —  On  a  trial  for 
embezzlement  and  larceny  as  bailees,  a  deliv- 
ery of  accepted  orders  for  oil  was  held  to  be  a 
delivery  of  the  oil,  and  to  constitute  a  bailment, 
into  the  hands  of  the  defendants,  who,  having 
converted  the  oil  to  their  own  use,  were  held 
guilty  of  the  statutory  offense.  Hutchison  v. 
Com.,  82  Pa.  St.  472. 

Buyer  of  Goods  on  Conditional  Sale.  —  A  deliv- 
ery of  chattels  upon  a  sale  upon  condition  that 
the  title  shall  pass  on  the  payment  of  the  pur- 
chase money  at  a  future  date,  is  something 
more  than  a  bailment;  it  gives  the  buyer  a 
conditional  title,  and  if  the  buyer  refuses  and 
fails  to  pay  for  the  chattels,  he  will  not  be 
guilty  of  statutory  larceny  as  a  bailee.  Krause 
v.  Com.,  93  Pa.  St.  418,  39  Am.  Rep.  762. 

Constable  as  Bailee  of  Creditor.  —  It  is  not  lar- 
ceny by  a  bailee,  under  the  Illinois  statute,  of 
goods  or  property  of  a  creditor,  where  an  offi- 
cer takes  the  goods  which  he  has  attached, 
and  sells  them  at  a  private  sale  and  converts 
the  proceeds  to  his  own  use,  because  he  is 
not  a  bailee  of  the  creditor  in  any  sense,  the 
property  in  the  goods  remaining  in  the  judg- 
ment debtor  until  after  the  judgment  sale. 
Zschocke  v.  People,  62  111.  127. 

Delivery  of  Money  to  Buy  Goods.  —  Where  the 
prisoner  was  employed  by  the  prosecutor  to 
fetch  coals  from  C.  and  the  prisoner  was  to 
pay  for  them  out  of  mone)'  given  him  by  the 
prosecutor,  from  which  he  was  also  to  retain  a 
certain  sum  for  his  services,  and  account  to 
the  prosecutor  for  the  balance,  it  was  held 
that  he  was  a  bailee  of  the  money  under  24  and 
25  Vict.,  c.  96,  §  3,  and  a  conviction  would 
stand  for  his  fraudulently  appropriating  the 
money.  Reg.  v.  Aden,  12  Cox  C.  C.  512.  See 
Reg.  v.  Tomkinson,  14  Cox  C.  C.  603;  Reg.  v. 
Oxenham,  13  Cox  C.  C.  349. 

Payment  of  Money  by  Mistake.  —  The  payment 
of  money  to  a  person  by  mistake,  as  in  the 
case  of  overpayment  by  a  bank,  does  not  make 
the  person  to  whom  the  payment  is  made  a 
bailee  of  the  money,  so  as  to  bring  him  within 
a  statute  punishing  embezzlement  by  a  person 
having  possession  of  property  under  a  contract 
of  bailment.  Fulcher  v.  State,  32  Tex.  Crim. 
Rep.  621. 

Specific  Property  Not  to  Be  Returned.  —  It  has 
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Common  Carriers.  —  In  the  case  of  common  carriers,  the  statutes  usually  pro- 
vide for  embezzlement  only  of  property  which  has  been  delivered  to  them  to 
be  carried  for  hire.  Under  such  circumstances  the  carrier  or  bailee  cannot 
commit  the  offense  unless  the  property  has  been  delivered  for  the  purposes 
specifically  expressed  in  the  statute.1 

Bailees  for  Their  Own  Benefit.  —  Under  some  statutes  it  has  been  held  that 
embezzlement  can  only  be  committed  by  such  bailees  as  stand  in  a  fiduciary 
relation  to  the  bailor,  and  who  receive  the  property  exclusively  for  the  benefit 
of  the  bailor,  and  that  the  statutes  do  not  apply  where  the  property  is  held 
for  the  benefit  of  the  bailee,  as  for  hire.2 

An  infant,  incapable  of  making  a  legal  contract,  may  enter  into  a  contract  of 
bailment  sufficient  to  become  a  bailee  so  as  to  be  liable  to  punishment  for 
embezzlement.3 

Termination  of  Bailment.  —  If  for  any  reason  a  bailment  terminates,  and  the 
property  is  afterwards  converted,  it  is  clear  that  there  can  be  no  conviction  for 
embezzlement  as  bailee.  This  question,  including  the  principle  as  to  the  break- 
ing of  bulk  by  common  carriers,  is  treated  in  another  section.4 

6.  Attorneys.  —  Sometimes  the  statutes  punishing  embezzlement  apply  to 
an  attorney  by  their  express  terms,  and  under  such  a  statute  an  attorney  is 


been  held  that  20  &  21  Vict.,  c.  54,  §  4,  applies 
only  to  bailments  where  the  specific  property 
is  to  be  returned  by  the  bailee,  "  for  if  he  is 
not  to  return  it,  how  can  he  steal  it?  "  Reg.  v. 
Hassall,  8  Cox  C.  C.  491,  Leigh  &  C.  58;  Reg. 
v.  Garrett,  8  Cox  C.  C.  368. 

As  to  Real  Estate  Agent  as  Bailee  under  the 
Pennsylvania  law,  see  Com.  v.  Swayne,  1  Pa. 
Super.  Ct.  Rep.  547. 

1.  Delivery  to  Carrier  —  Purpose  of  Delivery. — 
Under  the  Iowa  statute,  for  instance,  which 
reads  (section  3910  of  the  Code):  "  If  any  car- 
rier or  other  person,  to  whom  any  money,  goods 
or  other  property  which  may  be  the  subject  of 
larceny,  has  been  delivered  to  be  carried  for 
hire,  or  if  any  other  person  intrusted  with  such 
property  embezzle,"  etc.,  it  was  held,  that 
where  a  quantity  of  wheat  had  been  simply 
stored  with  the  defendant  in  his  warehouse, 
which  wheat  the  defendant  converted  to  his 
own  use  an  indictment  against  the  defendant 
for  embezzlement  would  not  stand,  because' 
the  property  was  not  delivered  to  be  carried 
for  hire.  State  v.  Stoller,  38  Iowa  321.  To 
the  same  effect  see  Com.  v.  Williams,  3  Gray 
(Mass.)  461;  People  v.  Cohen,  8  Cal.  42. 
Compare  White  v.  State,  20  Wis.  233;  People 
r.  Peterson,  9  Cal.  313. 

But  where  the  statute  provided  (Wagner 
Stat.  Missouri,  p.  469,  §  37)  that  if  any  carrier 
or  other  bailee  shall  embezzle  or  convert  to  his 
own  use  any  money,  or  property  which  shall 
have  been  delivered  to  him,  or  shall  come  to 
his  possession  or  under  his  care  as  such  bailee, 
he  shall  on  conviction  be  adjudged  guilty  of 
larceny,  it  was  held  that  it  was  not  confined  to 
carriers.  State  v.  Broderick,  7  Mo.  App.  19. 
And  see  Johnson  v.  Com.,  5  Bush  (Ky.)  430. 

The  same  rule  obtains  in  Pennsylvania 
under  the  new  criminal  code  (Act  of  March 
30,  i860,  §  108).  Com.  v.  Chathams,  50  Pa. 
St.  181. 

2.  Bailees  Not  For  Benefit  of  Bailors.  —  The 

Alabama  statute,  which  declared:  "Any  pri- 
vate banker,  commission  merchant,  factor, 
"broker,  attorney,  bailee  or  other  agent,  who 
^embezzles  or  fraudulently  converts  to  his  own 
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use  *  *  *  nioney,  property  or  effects 
deposited  with  him,  *  *  *  must  be  pun- 
ished as  if  he  had  stolen  it,"  applies  only  to 
bailments  in  which  the  parties  stand  to  each 
other  in  a  fiduciary  relation,  the  bailee  having 
possession  exclusively  for  the  benefit  of  the 
bailor,  and  a  conviction  cannot  be  had  against 
the  hirer  of  a  domestic  animal,  who  wrong- 
fully sells  the  same  during  the  term  of  his 
hire.  Watson  v.  State,  70  Ala.  13,  45  Am. 
Rep.  70.  And  see  to  the  same  effect,  Reed  v. 
State,  16  Tex.  App.  5S6. 

In  the  case  first  cited,  it  was  said:  "  The 
connection  in  which  the  term  bailee  is  found 
in  the  statute  under  consideration,  indicates 
very  clearly  that  it  is  not  used  in  its  largest 
sense  —  that  it  was  not  intended  to  comprehend 
every  species  of  bailment,  and  all  who  might 
stand  to  the  owner  of  money,  property  or 
effects  in  the  relation  of  bailee.  It  is  limited 
and  confined  to  bailees  of  a  particular  class  — 
those  having  possession  wholly  and  exclusively 
for  the  benefit  of  the  bailor;  bailments  where  the 
owner  parts  with  the  actual  possession,  but  not 
with  the  right  of  property,  general  or  special, 
and  is  not  without  the  right  to  resume  posses- 
sion. In  bailments  of  hiring  for  a  term  the 
right  and  title  of  the  owner  is  not  a  present 
right  and  title,  but  is  in  reversion.  It  is  not 
to  a  bailment  of  this  character  the  statute  re- 
fers, but  to  bailments  in  which  the  bailor  and 
bailee  stand  in  a  fiduciary  relation  —  in  which 
the  bailee  acts  for  and  on  account  of  the 
bailor,  but  not  for  himself." 

But  see  Baker  v.  State,  6  Tex.  App.  344, 
contra  ;  where  it  was  held  that  the  hirer  of  an 
organ  with  the  privilege  of  purchasing  it,  may 
be  a  bailee  within  the  Texas  statute,  using  the 
words,  "  if  any  consignee  or  bailee  of  money 
or  property  shall  embezzle,"  etc. 

3.  Infants  May  Be  Bailees  Under  the  Statutes.  — 
Reg.  v.  MacDonald,  33  W.  R.  735.  See  Reg. 
v.  Robson,  9  Cox  C.  C.  29,  Leigh  &  C. 
93- 

4.  Conversion  After  Termination  of  Bailment.  — 

See  supra,  this  title.  Elements  of  the  Offense — 
Possession  at  the  Time  of  Conversion. 
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guilty  of  embezzlement  if  he  fraudulently  appropriates  to  his  own  use  money 
collected  for  his  client,  without  informing  his  client  of  the  collection.1 

As  Servant  or  Agent.  —  An  attorney  at  law  may  be  in  some  cases  the 
•'servant  or  agent"  of  one  whom  he  represents,  and  be  indicted  as  such  for 
embezzlement.2 

As  Bailee.  —  And  there  is  one  case  in  which  he  was  held  guilty  of  embezzle 
ment  as  a  bailee.3 

7.  Trustees,  Guardians,  Administrators,  etc.  — Trustees  are  in  some  jurisdictions 
expressly  mentioned  in  the  statutes  as  persons  liable  to  punishment  for  embez- 
zlement, and  under  these  statutes  a  trustee  who  fraudulently  appropriates 
trust  property  to  his  own  use  is  guilty  of  embezzlement.4 

A  Guardian  who  fraudulently  appropriates  property  belonging  to  his  ward 
will  be  guilty  of  embezzlement.5    But  there  must  be  this  fraudulent  intent.® 

An  Administrator  may  embezzle  property  of  the  estate  in  his  charge  and  be 
punished  therefor;  but  not  unless  named  in  the  statutes  among  persons  who 

St.  Rep.  64S,  it  was  held  that  an  attorney  acts 
as  agent  for  his  client  in  collecting  money  for 
him,  as  well  as  attorney,  and  that  he  may  be 
guilty  of  embezzlement  as  such. 

But  see  Com.  v.  Stearns,  2  Met.  (Mass.)  347, 
where  it  is  held  that  attorneys  stand  on  a- 
different  footing  from  ordinary  agents.  Com- 
pare People  v.  Tryon,  4  Mich.  665. 

In  some  instances  an  attorney  may  be  a 
"  clerk  or  servant  "  within  24  &  25  Vict.,  c.  96, 
§  68,  where  he  performs  duties  of  the  nature 
of  such  employment,  such  as  collecting  rents 
and  accounting  therefor.  Reg.  v.  Gibson,  8 
Cox  C.  C.  436. 

3.  As  Bailees.  —  See  Wallis  v.  State,  54  Ark. 
611,  where  an  attorney  for  collection  was  held 
to  be  a  bailee  under  the  statute. 

4.  Trustees.  —  See  Wadham  v.  Rigg,  1  Drew 
&  Sm.  216;  Reg.  v.  Fletcher,  Leigh  &  C.  1S0, 
9  Cox  C.  C.  189;  Baker  v.  State,  6  Tex.  App. 
344;  Keeller  v.  State,  4  Tex.  App.  527. 

An  officer  or  agent  of  a  benevolent  organiza- 
tion charged  with  the  duty  of  collecting  its 
funds  and  paying  them  over  to  another  officer 
is  within  a  statute  punishing  embezzlement  by 
trustees.  State  v.  Campbell,  (Kan.  1898)  52- 
.  Pac.  Rep.  454. 

One  Who  Contracts  to  do  certain  work  at  a 
certain  price,  and  obtains  payment  thereof  in 
advance,  intending  to  obtain  money  for  his 
own  use  and  without  any  intention  of  doing 
the  work,  is  not  guilty  of  larceny  under  a 
trust  under  the  Georgia  statute.  Wylie  v. 
State,  97  Ga.  207.  See  also  Keeller  -'.  State,  4 
Tex.  App.  527. 

As  to  Embezzlement  by  a  Surviving  Partner, 
who  holds  funds  in  a  fiduciary  capacity  under 


1.  Attorneys. — See  People  v.  Treadwell,  69 
Cal.  226;  State  v.  Thompson,  32  La.  Ann.  796; 
State  v.  Belden,  35  La.  Ann.  823;  Farmer  v. 
State,  (Tex.  Crim.  App.  1896)  34  S.  W,  Rep. 
620;  Reg.  v.  Fullagar,  14  Cox  C.  C.  370. 

Where  the  statute,  in  the  category  of  persons 
who  may  commit  embezzlement,  enumerates 
an  "  attorney,"  this  means  an  attorney  at  law. 
State  v.  Belden,  35  La.  Ann.  823. 

An  attorney,  who  appropriates  his  client's 
money  under  an  erroneous  belief  that  he  is 
authorized  to  use  it  as  a  loan,  is  not  guilty  of 
embezzlement  under  Louisiana  Rev.  Stat., 
§  905.    State  v.  Smith,  47  La.  Ann.  432. 

And  see  People  v.  Wyman,  102  Cal.  552,  for 
a  case  where  the  facts  were  considered  not  to 
constitute  embezzlement  by  an  attorney  of  his 
clients'  money. 

An  attorney  at  law  who  retains  in  his  hands 
money,  collected  for  his  client,  which  he 
claims  is  due  him  not  only  for  services  ren- 
dered in  the  collection,  but  on  a  balance  for 
services  rendered  in  other  proceedings,  cannot 
be  convicted  of  embezzlement.  Van  Etten  v. 
State,  24  Neb.  734. 

Property  Intrusted  for  Safe  Custody.  —  The 
English  statute,  24  and  25  Vict.,  c.  96,  §  76,  pro- 
vides for  the  embezzlement  by  agents,  attor- 
neys, bankers  and  factors,  where  money  has 
been  intrusted  to  them  for  "  safe  custody," 
and  section  75  provides  for  embezzlement  by 
the  same  persons,  where  money  has  been  in- 
trusted for  investment,  or  for  any  particular 
purpose,  but  requires  a  written  direction  to  be 
proved.  N.,  a  solicitor,  was  intrusted  by  his 
client  with  money  to  invest  on  mortgage  on 
his  clients'  behalf;  he,  instead  of  so  doing, 
•raudulently  appropriated  the  money  to  his 
own  use;  it  was  held  by  the  Queen's  Bench 
Division  that  N.  was  not  intrusted  with  the 
money  "  for  safe  custody  "  within  section  76 
of  the  statute,  under  which  he  was  indicted 
and  a  conviction  could  not  stand.  Reg.  v. 
Newman,  8  Q.  B.  Div.  706. 

2.  Attorney 'as  an  Agent  or  Servant.  —  By  one 
decision  an  attorney  may  be  indicted  as  "  an 
agent  or  servant  "  within  the  statute,  and  con- 
victed for  embezzling  money  of  his  client. 
People  v .  Treadwell,  69  Cal.  226. 

See,  as  to  what  constitutes  embezzlement  by 
an  attorney,  People  v.  Wyman,  102  Cal. 
552- 

In  People  v.  Converse,  74  Mich.  478,  16  Am. 


a  trust  under  Indiana  Rev.  Stat.  1881, 


6046- 
See 


6053.    State  v.  Matthews,  129  Ind.  2S1. 
McNish  v.  State,  88  Ga.  499. 

Proceeds  of  Trust  Property.  —  Embezzlement 
by  trustees  under  the  Texas  statute  (Pas- 
chall's  Tex.  Dig.,  art.  2421)  applies  only  to 
proceeds  of  trust  property  other  than  such  as 
have  accrued  from  a  sale  of  it.  Baker  v. 
State,  6  Tex.  App.  344. 

5.  Guardians.  —  People  v.  Page,  116  Cal.  3S6; 
U.  S.  v.  Hall,  98  U.  S.  343. 

6.  A  guardian  who  uses  money  of  his  ward 
in  good  faith,  who  fully  expects  to  account  for 
the  same  with  interest,  is  not  guilt)-  of  em- 
bezzlement, under  Ohio  Rev.  Stat.,  §  6S42. 
Myers  v.  State,  4  Ohio  Cir.  Ct.  Rep.  570. 
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may  commit  embezzlement.1 

8.  Assignees  in  Bankruptcy  or  Insolvency,  etc.  —  The  statutes  sometimes 
enumerate  assignees  in  bankruptcy  or  insolvency,  or  assignees  in  trust,  among 
the  persons  liable  to  punishment  for  embezzlement.  An  assignee  for  the  benefit 
of  creditors  is  guilty  under  such  a  statute  if  he  fraudulently  appropriates  to  his 
own  use  money  received  on  account  of  his  assignor,  or  if  he  fails  to  account 
for  all  money  received  by  him.3  An  assignee  in  bankruptcy  or  insolvency 
cannot  commit  the  offense  if  he  is  not  clearly  within  the  statute.  He  is  not 
an  "officer  of  the  court"  within  the  meaning  of  the  term  as  used  in  a  statute 
punishing  embezzlement  by  such  officers.3 

9.  Officers  and  Employees  of  Private  Corporations  —  a.  Officers  IN  General. 
—  Officers  of  corporations  are  not  liable  for  acts  of  embezzlement  unless  made 
so  by  statutes  which  specifically  include  them.4  This  class  of  persons,  how- 
ever, is  now  very  generally  covered  by  statutes  which  make  it  embezzlement 
for  officers,  etc.,  of  incorporated  companies  to  appropriate  or  convert  to  their 
own  use  money  or  property  of  their  employers,  or  of  such  incorporated  com- 
panies, which  has  come  into  their  possession  by  virtue  of  such  office  or 
employment.5 

Character  in  Which  Property  Is  Received.  —  It  is  not  in  every  instance  of  such  con- 


1.  Administrator.  —  State  v.  Borowsky,  n 
Nev.  ng.  See  State  v.  Adamson,  114  Ind.  216. 
as  to  what  will  not  constitute  embezzlement 
by  a  defaulting  administrator  under  Indiana 
Rev.  Stat.  Under  the  Michigan  statute,  see 
People  v.  Hiller,  (Mich.  1897)  71  N.  W.  Rep. 
630. 

2.  Assignee  for  the  Benefit  of  Creditors.- — An 

assignee  for  the  benefit  of  creditors  who 
fraudulently  misappropriates  the  trust  prop- 
erty to  the  payment  of  his  own  claim,  where 
he  knows  that  the  assignment  requires  him  to 
first  pay  a  judgment  against  the  debtor,  or  if 
he  fraudulently  appropriates  the  proceeds  of 
sales  and  collections  to  his  own  use,  and  ac- 
counts only  for  a  less  sum  than  collected,  is 
guilty  of  embezzlement.  It  is  the  fraudulent 
misappropriation  of  property,  however,  which 
constitutes  the  offense,  and  not  the  mere  fact 
that  payments  of  claims  are  not  made  in  the 
proper  order.    People  v.  De  Lay,  80  Cal.  52. 

It  is  no  defense,  in  such  a  case,  to  show  that 
the  assignor  did  not  turn  over  to  the  assignee 
all  the  property  assigned.  His  remedy  for 
such  a  failure  is  to  decline  to  proceed  with  the 
'rust  until  the  whole  of  the  property  is  turned 
over  to  him.    People  v.  De  Lay,  80  Cal.  52. 

3.  "  While  an  Assignee  in  Bankruptcy  is  an  offi- 
cer of  the  court,  he  is  not  an  officer  within  the 
purv-iewof  section  5504  United  States  Rev.  Stat., 
defining  the  offense  of  embezzlement  by  court 
officers,  and  there  seems  to  be  no  other  statute 
embracing  assignees  in  bankruptcy  for  the 
specific  offense  of  embezzlement."  U.  S.  v. 
Bixby,  6  Fed.  Rep.  375. 

4.  Officers  of  Private  Corporations  —  In  General. 
—  The  word  "  officer  "  has  a  very  different 
signification  from  the  ordinary  words  "  agent," 
"  clerk  "  or  "  servant.  '  It  implies  a  class  of 
persons  not  included  in  the  latter  words. 
2  Bishop's  New  Crim.  Law,  §  349,  10.  See 
Barclay  v.  Breckinridge,  4  Mete.  (Ky.)  374. 

An  officer  of  an  institution  or  corporation  is 
not  an  agent,  clerk  or  servant  within  the  stat- 
utes of  embezzlement.  Reg.  v.  Tyree,  L.  R. 
1  C.  C.  177;  Williams  v.  Stott,  3  Tyrw.  688; 
Coats  v.  People,  22  N.  Y.  245. 

And  conversely  the  clerk  of  a  private  banker 


is  not  an  officer.  Barclay  v.  Breckinridge,  4 
Mete.  (Ky.)  374. 

The  better  rule,  with  some  limitations, 
seems  to  be  that  a  "  corporation  "  or  "  incor- 
porated company  "  is  not  a"  person  or  "  in- 
dividual "  within  the  meaning  of  those  terms 
as  used  in  the  statutes  of  embezzlement.. 
Coats  v.  People,  22  N.  Y.  245;  Hamuel  v. 
State,  5  Mo.  260.  And  see  People  v.  Allen,  5 
Den.  (N.  Y.)  76. 

5.  Statutory  Provisions.  —  In  almost  all  the 
United  States  provision  is  made  to  punish  embez- 
zlement by  officers  of  corporations  by  includ- 
ing them  within  the  class  of  persons  who  may 
commit  the  offense  by  the  use  of  such  expres- 
sions as:  "  An  officer,  agent,  clerk  or  servant 
of  an  incorporated  company;  "  "  every  officer 
or  agent  of  a  private  corporation ;  "  "a  bailee, 
servant,  attorney,  agent,  clerk,  trustee  or 
officer  of  any  person,  association  or  cor- 
poration; "  "  officer,  director,  superintendent, 
manager,  receiver,  employee,  agent,  attor- 
ney, broker  or  member  of  any  bank  or  other 
body  corporate,"  and  similar  phrases.  See 
Massachusetts  Public  Stat.  18S2,  c.  203,  §  40; 
Gen.  Stats,  of  Connecticut  188S,  §  1580;  Nezv 
York  Penal  Code,  §  52S;  Brightly's  Purdon's 
Dig.,  Pennsylvania  Stat.,  c.  XXIX.,  §  169. 

As  to  embezzlement  by  officers  of  corpora- 
tions generally,  see  Com.  v.  Tuckerman,  10 
Gray  (Mass.)  173;  Com.  v.  Moore,  166  Mass. 
513;  Coats  v.  People,  22  N.  Y.  245;  Bartow  v. 
People,  78  N.  Y.  377;  Malcolmson  v.  State,  25 
Tex.  App.  267;  State  v.  Hellwig,  1  Mo.  App. 
Rcp.  193,  60  Mo.  App.  483. 

Under  a  New  York  Statute  the  term  "  incor- 
porated companies  "  refers  only  to  those  cor- 
porations consisting  of  individuals  associated 
together  for  private  purposes.  Coats  v.  Peo- 
ple, 22  N.  Y.  245. 

In  Missouri,  under  Rev.  Stat.  1889,  §  3550, 
which  punishes  the  embezzlement  by  any  offi- 
cer of  any  evidence  of  debt  belonging  to  the 
corporation,  "  negotiable  by  delivery  only," 
an  officer  is  not  guilty  in  converting  to  his  own 
use,  a  note  of  the  corporation  payable  to  his 
order,  before  it  has  been  issued  by  the  corpo- 
ration. State  v.  Stebbins,  132  Mo.  332. 
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version  that  they  can  be  convicted  of  embezzlement,  but  only  when  the 
property  had  come  into  their  possession  or  under  their  control  by  virtue  of 
their  office.1 

Directors.  —  The  term  officer  in  these  statutes  includes  directors.3 
b.  Servants.  —  Servants  of  corporations  or  of  any  officer  of  such  corpora- 
tion may  be  convicted  of  embezzlement  for  converting  the  property  of  such 
corporation  coming  into  their  hands.3 

10.  Banks  and  Their  Officers  and  Employees  —  a.  Private  Bankers  and 
MANAGERS. — The  statutes  of  many  states  provide  especially  for  embezzle- 
ment by  "  bankers,  brokers,  or  person  or  persons  doing  a  banking  business."  4  A 
banker  doing  business,  in  part  at  least,  upon  the  profits  arising  from  the  use 
of  deposits  is  not  guilty  of  embezzlement  merely  because  he  is  unable  to 
meet  his  obligations  and  fails.  The  deposit  is  a  loan,  and  the  mere  failure  to 
pay  a  loan  does  not  constitute  embezzlement.5 


The  Treasurer  of  a  Railroad  Corporation  is  an 

"  officer,  agent,  clerk  or  servant  of  an  incor- 
porated company  "  within  the  Massachusetts 
statute  relating  to  embezzlement.  Com.  v. 
Tuckerman,  10  Gray  (Mass.)  173. 

1.  Property  Must  be  Received,  by  Virtue  of 
Office.  —  Bartow  v.  People,  78  N.  Y.  377;  State 
v.  Johnson,  21  Tex.  776;  People  v.  Gallagher, 
100  Cal.  466.  See  supra,  this  title,  Elements  of 
the  Offense  —  Character  in  Which  Property  Is 
Received  or  Held. 

2.  Directors.  —  Com.    v.   Wyman,    8  Met. 
'Mass.)  247. 

3.  Agents,  Clerks,  and  Servants  of  Corpora- 
tions. —  Most  all  the  statutes  which  provide 
for  punishment  of  embezzlement  by  officers  of 
corporations,  include  in  their  terms  the  agents, 
clerks  or  servants  of  such  corporations.  See 
supra,  this  section,  Clerks  and  Servants. 

See  Calkins  v.  Slate,  18  Ohio  St.  366,  98  Am. 
Dec.  121;  State  v.  Goode,  68  Iowa  593;  Stone 
v.  Com.,  (Ky.  1898)  46  S.  W.  Rep.  721. 

There  are  decisions  in  England  which  hold 
that  a  corporation  is  a  "  person  "  within  39 
Geo.  III.,  c.  85;  and  therefore  the  servant  of  a 
corporation  or  organization  is  liable  for  embez- 
zlement as  well  as  the  servant  of  an  individual. 
Williams  v.  Stott,  1  Cromp.  &  M.  689,  3  Tyrvv. 
688;  Reg.  v.  Townsend,  I  Den.  C.  C.  167,  2  C. 
&  K.  168,  61  E.  C.  L.  168;  Reg.  v.  Welch,  2  C. 
&  K.  296,  61  E.  C.  L.  296;  Reg.  v.  Atkinson,  2 
Moo.  C.  C.  278;  Rex  v.  Hall,  1  Moo.  C.  C. 
474;  Reg.  v.  Gale,  2  Q.  B.  Div.  141. 

In  Nebraska,  where  the  statute  punishes  em- 
bezzlement by  clerks,  agents,  or  servants  of 
private  persons  or  copartnerships,  excepting 
apprentices  and  persons  under  eighteen  years 
of  age,  and  in  a  separate  clause,  embezzlement 
by  any  clerk,  agent,  or  servant  of  any  incor- 
porated company,  it  has  been  held  that  when 
the  defendant's  employment  by  a  corporation  is 
■alleged  in  the  indictment,  the  corporate  char- 
acter of  the  employer  must  be  shown  as  an 
essential  element  of  the  offense,  at  least  unless 
it  is  both  charged  and  proved  that  the  defend- 
ant is  not  an  apprentice  or  not  within  eighteen 
years  of  age.    McAleer  v.  State,  46  Neb.  116. 

Minor  Servants  or  Agents.  —  Under  the  Iowa 
Code,  §  3909,  embezzlement  may  be  committed 
from  a  corporation  by  one  of  its  agents, 
though  he  be  under  sixteen  years  of  age. 
State  v.  Goode,  68  Iowa  593. 

Also,  under  the  Nebraska  statute,  Crim. 
Code,  §  121,  which  excepted  apprentices  and 
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those  within  the  age  of  eighteen  years  from 
clerks,  agents,  and  servants  responsible  for 
embezzlement,  it  was  held  that  an  employee 
of  a  corporation  under  eighteen  years  of  age 
could  commit  this  offense.  McAleer  v.  State, 
46  Neb.  116. 

De  Facto  Corporations.  —  Calkins  v.  State,  18 
Ohio  St.  366,  98  Am.  Dec.  121,  holds  in  effect 
that  a  de  facto  corporation  whose  corporate 
existence  is  proved  only  by  the  fact  that  it  has 
assumed  to  act  and  has  in  fact  acted  as  a  cor- 
poration, may  be  prosecutor,  and  that  the 
clerk  of  such  a  corporation  may  be  indicted 
and  convicted  of  embezzlement.  See  to  the 
same  effect,  People  v.  Leonard,  106  Cal.  302. 
Compare  People  v.  Hawkins,  106  Mich.  479. 

A  De  Facto  Officer  of  a  De  Facto  Corporation 
may  be  criminally  liable  for  the  embezzle- 
ment of  funds  in  his  hands.  People  v.  Leon- 
ard, 106  Cal.  /302. 

4.  Banks  and  Bankers  in  General.  —  See  Illi- 
nois Crim.  Code,  c.  38,  §§  117,  118,  119.  See 
statutes  of  the  various  states. 

Scope  of  this  Subdivision.  —  This  subtitle  is 
intended  to  cover  not  only  the  case  of  a  pri- 
vate banker  doing  business  on  his  own  ac- 
count, but  also  the  relation  of  a  banker  or 
bank  manager  toward  depositors  and  outside 
parties  doing  business  with  such  bank  or 
banker,  and  to  cover  embezzlement  of  the 
funds  of  a  depositor.  The  following  sub  titles 
under  this  heading  cover  embezzlement  by 
officers  or  agents  of  a  bank  of  the  funds  of  the 
bank  itself. 

5.  What  Constitutes  Embezzlement  —  Failure 
to  Pay  Depositors.  —  People  v.  Wadsworth,  63 
Mich.  500;  Collins  v.  State,  33  Fla.  429. 

Where  for  a  number  of  years,  it  had  been 
the  practice  of  the  bank  of  the  city  of  Ishpem- 
ing  to  supply  the  money  necessary  to  secure 
the  nomination  and  election  of  the  treasurer, 
and  after  election  to  furnish  his  bonds,  and 
thereafter  the  successful  bank  transacted  all 
the  business  of  the  city  treasurer  and  held  the 
city  funds  on  deposit,  it  was  held  that  the 
manager  of  such  a  banking  house  was  not 
liable  for  embezzlement,  where  the  funds  were 
used  to  pay  other  depositors,  and  immediately 
thereafter  the  bank  closed  its  doors  and 
assigned.  In  this  case  it  appeared  that  the 
defendant  assented  to  the  request  of  the 
mayor  that  the  funds  should  be  kept  separate 
from  other  funds,  but  it  did  not  appear  that 
the  bank  should  abstain  from  using  the 
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b.  Officers  of  Banks  Generally.  —  Embezzlement  by  officers  and 
persons  in  the  employ  of  banking  institutions  is  now  very  generally  covered 
by  the  statutes.1  A  provision  making  a  cashier  "or  other  officer"  of  a  bank 
punishable  for  embezzlement  will  cover  embezzlement  committed  by  the  presi- 
dent or  any  of  the  directors  of  the  bank.2 

A  Loan  Made  to  an  officer  of  a  bank  whose  account  is  overdrawn,  may  be  a 
conversion  and  constitute  an  embezzlement  of  the  money,  but  not  unless  the 
obtaining  of  the  loan  was  wrongful.3 

c.  Cashiers  and  Clerks.  —  Under  these  statutes,  a  cashier  or  clerk  of 
any  bank,  who  wrongfully  converts  to  his  own  use  money  placed  in  his  care 
or  management,  will  be  guilty  of  embezzlement.4 

d.  National  Banks  —  (i)  In  General.  —  Embezzlement  from  national 

been  intrusted  to  his  care,  keeping  and  pos- 
session," are  left  out.  Under  this  act  it  was 
therefore  held  that  the  care,  custody  and  pos- 
session in  the  officer  embezzling  is  not  a  neces- 
sary ingredient  of  the  crime,  and  it  is  enough 
if  the  property  was  simply  the  property  of  the 
bank  and  deposited  therein,  and  the  officer, 
wrongfully  converting  it  to  his  own  use,  is 
guilty  of  embezzlement,  whether  it  was  in  his 
care  or  not.  State  v.  Palmer,  32  La.  Ann. 
565. 

It  has  been  held  that  the  unauthorized  as- 
signment and  delivery  of  a  mortgage,  the 
property  of  a  savings  bank,  by  its  treasurer, 
is  an  embezzlement  ot  the  mortgage,  although 
his  act  does  not  pass  the  title  of  the  bank,  and 
although  he  may  believe  he  has  authority  to 
assign  the  same  for  the  benefit  of  the  bank. 
Com.  v.  Pratt,  137  Mass.  98. 

Embezzlement  Statutes  Must  Apply  to  All 
Banks.  —  An  act  making  it  a  felony  for  an 
officer  or  servant  of  a  .particular  bank  to  em- 
bezzle its  funds,  and  which  does  not  apply  to 
the  officers  and  servants  of  all  banks,  is  un- 
constitutional. State  v.  Duggan,  15  R.  I.  403. 
See  the  title  Statutes. 

2.  "Other  Officers."  —  Com.  v.  VVyman,  8 
Met.  (Mass.)  247. 

The  president  of  a  bank  may  be  guilty  of 
embezzlement  of  moneys  of  the  bank  of  which 
he  and  the  cashier  have  joint  possession.  See 
Reeves  v.  State,  95  Ala.  31. 

3.  Loans  to  Officers.  —  People  v.  Clements,  42 
H  un  (N.  Y.)  2S6;  State  v.  Kortgaard,  62  Minn.  7. 
See  State  v.  Stimson,  24  N.  J.  L.  478.  The 
overdrawing  of  his  account  by  an  officer  of  a 
bank,  knowingly  though  without  intent  to  de- 
fraud the  bank,  is  criminal  in  New  Jersey. 
Rev.  Stat.  125. 

4.  Cashiers  and  Clerks. —  Ker  v.  People,  no 
111.  627,  51  Am.  Rep.  706;  Monmouth  First 
Nat.  Bank  v.  Dunbar,  118  111.  625;  Barclays. 
Breckinridge,  4  Mete.  (Ky.)  374. 

Under  a  Tennessee  statute  chartering  the 
Union  Bank  of  Tennessee,  which  enacted  that 
if  the  cashier  or  any  other  of  the  officers, 
agents  or  servants  of  said  corporation  should 
embezzle,  etc.,  it  was  held  that  the  clerk  of  an 
individual  ledger  did  not  come  within  the 
terms  "  officers,  agents  or  servants  "  of  the 
bank.  Budd  v.  State,  3  Humph.  (Tenn.)  483, 
39  Am.  Dec.  189. 

See  State  v.  Yeiter,  54  Kan.  277,  which  holds 
that  a  cashier  of  a  private  bank,  working  on  a 
monthly  salary  and  under  directions  of  his 
employer,  is  a  "  clerk  "or  '  servant  "  within, 
par.  2220,  cl.  1,  Kansas  Gen.  Stat.  1889. 
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money,  and  there  was  no  evidence  to  show 
that  the  defendant  used  the  money  for  his  own 
private  gain  or  advantage,  or  that  he  knew  of 
the  insolvency  of  the  bank.  People  v.  Wads- 
worth,  63  Mich.  500.  See  also  Com.  v.  Rocka- 
fellow,  163  Pa.  St.  139. 

In  U.  S.  v.  Conant,  2  Nat.  Bank  Cas.  148, 
25  Fed.  Cas.  No.  14,844,  which  is  apparently 
to  the  contrary,  the  decision  rested  on  a  special 
act  of  Congress,  which  makes  the  receiving 
with  knowledge,  any  public  money  on  deposit 
fiom  any  disbursing  officer  by  way  of  a  loan, 
an  act  of  embezzlement. 

Banker  Not  an  Agent.  — •  A  private  banker  or 
manager  is  not  an  agent  within  the  statutes  of 
embezzlement,  and  cannot  be  prosecuted  for 
the  crime,  unless  he  is  embraced  within  the 
terms  of  the  statute.  Rex  v.  Mason,  D.  &  R. 
N.  P.  C.  22. 

Receipt  of  Deposit  by  Insolvent  Banker.  —  In 
some  jurisdictions  it  is  declared  embezzlement 
for  a  banker  to  receive  money  from  a  de- 
positor, knowing  himself  to  be  insolvent. 
See  Com.  v.  Rockafellow,  163  Pa.  St.  139. 

1.  Officers  of  Banks  Generally.  —  See  the  stat- 
utes of  the  various  states. 

The  Massachusetts  law,  which  is  an  example 
of  these  provisions,  reads:  "An  officer  of  an 
incoiporated  bank,  or  a  person  in  the  employ- 
ment of  such  bank,  who  fraudulently  converts 
to  his  own  use,  or  fraudulently  takes  and 
secretes  with  intent  so  to  do,  any  bullion, 
money,  note,  bill  or  other  security  for  money 
belonging  to  and  in  possession  of  such  bank,  or 
belonging  to  any  person  and  deposited  therein, 
shall,  whether  intrusted  with  the  custody 
thereof  or  not,  be  deemed  guilty  of  larceny  in 
said  bank."  Mass.  Pub.  Stat.  1882,  c.  203, 
§41- 

See  Com.  v.  Pratt,  137  Mass.  98;  Bartow  v. 
People,  18  Hun  (N.  Y.)  22;  People  v.  Cle- 
ments, 42  Hun  (N.  Y.)  286;  Com.  v.  Wyman, 
8  Met.  (Mass.)  247;  Com.  v.  Shepard,  1  Allen 
(Mass.)  575. 

It  makes  no  difference  whether  the  bank 
president  has  a  joint  and  concurrent  posses- 
sion of  the  moneys  of  the  bank,  which  he  em- 
bezzles.   Reeves  v.  State,  95  Ala.  31. 

"Care,  Custody,  or  Possession.''  — Some  of  the 
statutes  say  that  the  money  must  be  in  the 
"  care,  custody  or  possession  "  of  the  officer 
embezzling.  In  such  cases  it  will  not  be  em- 
bezzlement if  the  money  was  not  in  his  pos- 
session, though  it  was  in  the  bank's  possession. 
But  under  section  907,  Louisiana  Rev.  Stat. 
1876,  which  provides  for  embezzlement  by 
bank  officers,  the  words  "  which  shall  have 
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banks  is  covered  entirely  by  the  Acts  of  Congress.1  And  the  authorities 
almost  uniformly  hold  that  embezzlement  by  officers  and  others  employed  in 
national  banks  is  within  the  exclusive  jurisdiction  of  the  federal  courts  and 
cannot  be  punished  in  a  state  court,  though  statutes  of  that  state  may  provide 
for  it.-  But  it  has  been  held  that  embezzlement  of  money  of  a  depositor, 
simply  deposited  in  a  national  bank,  and  not  belonging  to  the  bank,  is  not 
w  ithin  the  purview  of  the  United  States  law  and  is  punishable  by  state  courts.3 
(2)  Officers,  and  Directors.  —  Under  the  federal  statute  above  referred  to 
any  president  or  other  officer  of  a  national  bank,  who  wrongfully  embezzles,  ab- 
stracts, or  wilfully  misapplies  the  funds  of  the  bank,  is  guilty  of  embezzlement.4 


1.  National  Banks. —  United  States  Rev.  Stat. 
(§  5209,  Acts  of  Congress,  June  3,  1864,  April 
6,  1869,  July  8,  1870),  declares  as  follows: 
"  Every  president,  director,  cashier,  teller, 
clerk,  or  agent  of  any  association,  who  embez- 
zles, abstracts,  or  wilfully  misapplies  any  of 
the  moneys,  funds,  or  credits  of  the  associa- 
tion; or  who,  without  authority  from  the  di- 
rectors, issues  or  puts  in  circulation  any  of  the 
notes  of  the  association;  or  who,  without  such 
authority,  issues  or  puts  forth  any  certificate 
of  deposit,  draws  any  order  or  bill  of  ex- 
change, makes  any  acceptance,  assigns  any 
note,  bond,  draft,  bill  of  exchange,  mortgage, 
judgment,  or  decree;  or  who  makes  any  false 
entry  in  any  book,  report,  or  statement  of  the 
association,  with  intent,  in  either  case,  to  in- 
jure or  defraud  the  association  or  any  other 
company,  body  politic  or  corporate,  or  any  in- 
dividual person,  or  to  deceive  any  officer  of 
the  association,  or  any  agent  appointed  to  ex- 
amine the  affairs  of  any  such  association;  and 
every  person  who  with  like  intent  aids  or  abets 
any  officer,  clerk,  or  agent  in  any  violation  of 
this  section,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  imprisoned  not  less 
than  five  years  nor  mote  than  ten." 

See  generally,  for  the  construction  of  this 
section,  U.  S.  v.  Conant,  25  Fed.  Cas.  No. 
14,844;  2  Nat.  Bank  Cas.  148;  U.  S.  v.  Lee,  12 
Fed.  Rep.  816,  (Cox,  J.,  charge  to  the  jury); 
U.  S.  v.  Taintor,  11  Blatchf.  (U.  S.)  374;  U.  S. 
v.  Cadwallader,  59  Fed.  Rep.  677. 

The  first  clause  of  section  5209  of  Rev. 
Stat,  provides  for  three  distinct  offenses:  First, 
embezzlement;  second,  abstraction;  third,  wil- 
ful misapplication  of  the  moneys,  funds  or 
credits  of  the  bank  by  any  president,  director, 
cashier,  teller,  clerk,  or  agent  of  any  associa- 
tion organized  as  a  national  banking  asso- 
ciation. It  was  the  intention  of  Congress  to 
make  the  wilful  misapplication  and  conver- 
sion of  the  funds  of  any  national  banking 
association  a  misdemeanor,  without  regard  to 
whether  or  not  the  party  misapplying  received 
any  of  the  fund  or  other  advantage,  directly 
or  indirectly.    U.  S.  v.  Lee,  12  Fed.  Rep.  816. 

2.  Exclusive  Jurisdiction  of  Federal  Courts.  — 
Com.  v.  Felton,  ior  Mass.  204;  Com.  v.  Ten- 
ney,  97  Mass.  50;  Com.  v.  Ketner,  92  Pa.  St. 
372,  37  Am.  Rep.  692;  State  v.  Tuller,  34 
Conn.  280. 

In  a  Connecticut  case  it  was  said:  "  It  is 
undoubtedly  true  that  the  laws  of  Congress,  if 
operative  at  all,  are  extreme  and  exclusive,  and 
that  offenses  against  them  are  not  cognizable 
by  the  state  courts.  And  it  seems  to  be  set- 
tled in  this  state  by  the  case  of  Davison  v. 
Champlin,  7  Conn.  244,  and  by  high  authority 


elsewhere,  that  Congress  have  no  power  to 
give  the  courts  of  the  states  criminal  jurisdic- 
tion in  respect  to  offenses  against  federal 
laws.  It  follows,  therefore,  that  the  legislature 
have  no  power  to  constitute  such  offenses  cog- 
nizable by  our  courts.  So  far  as  they  have 
attempted  to  do  any  such  thing  by  the  statute 
in  question,  the  statute  is  inoperative."  But- 
ler, J.,  in  State  v.  Tuller,  34  Conn.  296. 

"  By  the  terms  of  the  [federal]  judiciary  act 
(U.  S.  Stat.  1789,  c.  20,  §  11),  the  courts  of  the 
United  States  are  vested  with  the  exclusive 
cognizance  of  all  crimes  that  are  made  pun- 
ishable by  Act  of  Congress,  except  where  the 
Act  of  Congress  makes  other  provision;  and  it 
would  therefore  seem  that  the  crime  of  embez- 
zlement by  a  cashier  of  a  national  bank  located 
within  our  territory,  is  taken  out  of  the  juris- 
diction of  our  courts."  Com.  v.  Felton,  101 
Mass.  206. 

And  on  account  of  this  rule  an  accessory,  to 
such  an  embezzlement  by  an  officer  of  a  na- 
tional bank,  cannot  be  indicted  for  a  felony  in 
the  state  courts,  although  he  is  not  indictable 
in  the  federal  courts.  Com.  v.  Felton,  101 
Mass.  204.  Compare  Com.  v.  Barry,  116 
Mass.  1. 

Where  the  act  is  embezzlement  under  the 
United  States  law,  and  also  larceny  at  com- 
mon law,  the  offender  may  be  punished  for 
larceny  by  the  state  courts  and  for  embezzle- 
ment by  the  federal  courts,  since  the  two 
offenses  are  distinct.  So  held  in  the  case  last 
cited. 

3.  Embezzlement  of  Deposit  Not  Belonging  to 
Bank.  —  State  v.  Tuller,  34  Conn.  2S0;  Com. 
v.  Tenney,  97  Mass.  50. 

"  The  enactments  cited  on  behalf  of  the  de- 
fendant punish  the  embezzlement  of  the  prop- 
erty of  national  banks,  but  not  of  the  property 
of  individuals,  deposited  with  and  in  the  cus- 
tody of  such  banks.  As  the  federal  courts 
have  no  criminal  jurisdiction  except  that  con- 
ferred by  Congress,  no  question  can  be  made 
as  to  the  constitutionality  of  state  legislation 
punishing  such  frauds,  until  they  have  been 
made  punishable  by  the  federal  laws.  There 
is  no  view  of  the  relative,  or  of  the  concurrent 
powers  of  the  two  governments,  which  affects 
the  decision  of  the  present  case;  for  all  courts 
and  jurists  agree  that  state  sovereignty  re- 
mains unabridged  for  :he  punishment  of  all 
crimes  committed  within  the  limits  of  a  state, 
except  so  far  as  they  have  been  brought 
within  the  sphere  of  federal  jurisdiction  by 
the  penal  laws  of  the  United  States."  Com. 

Tenney,  97  Mass.  6  per  Foster,  J. 

4.  Officers  and  Directors.  —  Claassen  v.  V.  S., 
142  U.  S.  140;  U.  S.  v.  Lee,  12  Fed.  Rep.  S16; 
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Overdrafts.  —  A  director  of  a  national  bank,  who,  knowing  that  he  has  no 
funds  to  his  credit  in  the  bank,  and  no  right  to  draw  money  therefrom,  obtains 
money  from  the  bank,  to  which  he  has  no  right,  by  means  of  an  overdraft 
made  with  intent  to  defraud,  and  converts  the  same  to  his  own  use,  is  guilty 
of  a  misapplication  of  the  funds  of  the  bank  under  the  provisions  of  the 
National  Banking  Act.1 

Absence  of  Fraudulent  Intent.  ■ —  An  officer  of  a  national  bank  is  not  guilty  under 
the  statute  in  misappropriating  the  funds  of  the  bank,  if  he  acted  in  the  honest 
exercise  of  official  discretion,  in  good  faith,  for  the  supposed  advantage  of  the 
bank;  if  the  funds  are  taken  in  bad  faith,  for  personal  advantage,  and  with 
fraudulent  intent,  the  rule  is  otherwise.2 


U.  S.  v.  Fish,  24  Fed.  Rep.  585;  U.  S.  v.  Pot- 
ter, 56  Fed.  Rep.  97;  U.  S.  v.  Voorhees,  9  Fed. 
Rep.  143;  U.  S.  v.  Johnson,  26  Fed.  Cas.  No. 
15,483;  In  re  Van  Campen,  28  Fed.  Cas.  No. 
16,835;  1  Thomp.  Nat.  Bank  Cas.  185;  U.  S. 
v.  Bartow,  20  Blatchf.  (U.  S.)  351;  U.  S.  v. 
Northway,  120  U.  S.  327;  U.  S.  v.  Harper,  33 
Fed.  Rep.  471. 

In  U.  S.  v.  Harper,  33  Fed.  Rep.  471,  which 
was  a  prosecution  against  the  vice-president 
and  director  of  a  national  bank,  under  Rev. 
Stat.  U.  S.,  £  5209,  Judge  Jackson  charged  the 
jury  as  follows:  "  It  must  appear  from  the 
evidence  that  the  moneys,  funds,  credits,  or 
assets  of  the  association,  alleged  to  have  been 
embezzled,  were,  previously  to  their  wrongful 
appropriation,  lawfully  in  the  possession  and 
custody  of  the  defendant,  and  thai  they  were, 
while  so  held  by  him,  wrongfully  converted  to 
nis  own  use.  It  is  not,  however,  necessary 
that  he  should  have  been  in  the  exclusive  cus- 
tody or  possession  at  the  time  of  the  conversion 
to  his  own  use,  in  order  to  constitute  this 
offense.  If  the  evidence  establishes  that  the 
business  and  assets  of  the  bank  were  actually 
or  practically  intrusted  to  the  care  and  man- 
agement of  the  defendant,  so  that,  by  virtue 
■of  his  position  as  vice-president,  director,  or 
agent,  he  had  not  merely  access  to,  or  a  con- 
structive holding  of,  but  such  actual  custody 
•of  the  funds,  moneys,  and  credits  of  the  asso- 
ciation as  enabled  him  to  have  and  exercise 
•control  over  the  same,  that  would  place  him  in 
the  lawful  possession  of  said  funds  or  prop- 
erty; and  if,  while  so  lawfully  in  possession  of 
■such  assets,  funds,  and  credits,  or  other  prop- 
erly committed  to  his  care  and  custody  for  the 
benefit  of  the  bank,  he  wrongfully  converts 
any  part  or  portion  of  said  assets  to  his  own 
use,  with  intent  to  injure  or  defraud  the  asso- 
ciation, he  would  thereby  commit  the  offense 
•of  embezzlement.  If  his  position  and  employ- 
ment gave  the  defendant  a  superior  or  a  joint 
and  concurrent  possession  with  subordinate 
•employees  or  agents  of  the  bank,  that  would  be 
sufficient  to  place  him  in  such  lawful  posses- 
sion as  would  enable  him  to  commit  the  crime 
cf  embezzlement  in  relation  to  assets  of  the 
bank  so  committed  to  his  keeping.  If,  for 
example,  his  position  and  employment  in  the 
bank  gave  the  defendant  a  joint  or  concur- 
rent possession  and  custody  of  the  bank's 
moneys,  funds,  and  credits  with  the  teller, 
cashier,  or  other  officer,  this  would  constitute 
lawful  possession  on  his  part  for  the  benefit  of 
the  association  equal  with  that  of  such  teller, 
cashier,  or  agent;  and  if.  while  so  lawfully  in 
possession,  either  alone  or  jointly  with  other 


officers  or  agents  of  the  bank,  he  wrongfully 
converts  said  funds  or  assets  to  his  own  use, 
with  intent  to  injure  or  defraud  the  association, 
he  would  thereby  commit  the  offense  of  em- 
bezzlement. If,  therefore,  any  property  of  the 
bank,  whether  consisting  of  money,  funds, 
credits,  bills  receivable,  or  other  assets,  are 
shown  by  the  proof  to  have  been  in  the  de- 
fendant's possession,  as  aforesaid  in  his  offi- 
cial character  as  vice-president,  director,  or 
agent  of  the  Fidelity  National  Bank,  so  that  he 
held  the  same  for  and  on  account  of  or  in  I  rust 
for  the  benefit  of  said  association  ;  and  if  it  is 
further  shown  to  your  satisfaction  beyond 
a  reasonable  doubt  that,  while  holding  such 
moneys,  funds,  or  other  property  under  and  by 
virtue  of  his  said  official  position,  employment, 
or  relation  to  the  bank,  the  defendant  wrong- 
fully and  intentionally  converted  the  same  or 
any  portion  thereof  to  his  own  use,  with  intent 
to  injure  or  defraud  the  bank,  he  would  be 
guilty  of  the  crime  of  embezzlement." 

Wilful  Misapplication  of  the  Funds  of  a  national 
banking  association,  in  order  to  constitute  an 
offense  under  section  5209,  Kev.  Stat.  U.  S., 
must  be  made  for  the  benefit  of  the  officer,  or 
for  some  person  or  body  other  lhan  the  asso- 
ciation, and  with  intent  to  injure  or  defraud 
the  association  or  some  other  person  or  body 
corporate;  and  when  the  indictment  charges 
the  fraudulent  purchase  by  the  defendant,  as 
president  of  a  national  bank,  of  certain  shares 
of  stock  "  in  trust  for  the  use  of  said  associa- 
tion, and  which  shares  of  stock  were  not  pur- 
chased as  aforesaid  in  order  to  prevent  loss 
upon  any  debts  theretofore  contracted  with  said 
association  in  good  faith,"  it  does  not  charge 
a  criminal  misappropriation  of  funds,  but 
merely  a  maladministration  of  affairs.  U.  S. 
v.  Britton,  107  U.  S.  655.  And  see  U.  S.  v. 
Britton,  108  U.  S.  193,  199. 

As  to  Making  False  Entries,  see  generally,  U. 
S.  v.  Potter,  56  Fed.  Rep.  83;  U.  S.  v.  Potter, 
56  Fed.  Rep.  97;  U.  S.  v.  Booker,  80  Fed.  Rep. 
376;  U.  S.  v.  Allis,  73  Fed.  Rep.  165;  U.  S.  v. 
Means,  42  Fed.  Rep.  599;  U.  S.  v.  Crecilius, 
34  Fed.  Rep.  30;  U.  S.  v.  Harper,  33  Fed.  Rep. 
471;  Agnew  v.  U.  S.,  165  U.  S.  36. 

1.  Overdrafts. —  U.  S.  v.  Warner,  26  Feci. 
Rep.  616. 

2.  Absence  of  Fraudulent  Intent.  —  U.  S.  v. 

Fish,  24  Fed.  Rep.  585. 

An  officer  of  a  national  bank  is  guilty  of 
a  misapplication  of  its  funds,  within  the  mean- 
ing of  the  statute,  if,  with  fraudulent  intent, 
he  allows  a  firm,  of  which  he  is  a  member,  to 
overdraw  its  account.  U.  S.  v.  Fish,  24  Fed. 
Rep.  585. 
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(3)  Cashiers  and  Tellers.  —  The  cashier  or  teller  of  a  national  bank  falls 
within  the  purview  of  the  acts  of  Congress,  and  will  be  guilty  of  the  statutory- 
offense  for  embezzling,  abstracting,  or  wilfully  misapplying  the  funds  of  the 
bank.1 

11.  Public  Officers  and  Employees  —  a.  United  States  Officers.  —  Embez- 
zlement by  United  States  officers  is  punishable,  of  course,  only  under  the  laws 
of  Congress,  and  in  the  federal  courts.  Several  statutes  have  been  passed 
from  time  to  time  by  Congress  punishing  various  acts  by  federal  officers  as 
embezzlement.    The  acts  now  in  force  will  be  found  in  the  note  below.*  It 


1.  Cashiers  and  Tellers.  —  Com.  v.  Tenney,  97 
Mass.  50;  Com.  v.  Barry,  116  Mass.  1;  State 
v.  Tuller,  34  Conn.  281;  U.  S.  v.  Conant,  25 
Fed.  Cas.  No.  14,844,  2  Nat.  Rank  Cas.  148; 
Cochran  v.  U.  S.,  157  U.  S.  286;  U.  S.  v. 
Taintor.  n  Blatchf.  (U.  S.)  374.  In  this  last 
case  the  cashier  of  a  national  bank  was  in- 
dicted for  embezzling,  abstracting  and  wil- 
fully misapplying  the  moneys  and  funds  of 
the  bank  with  intent  to  defraud  the  bank.  It 
appeared  that  he  had  taken  and  used  the 
funds  of  the  bank  in  stock  speculations,  car- 
ried on  in  his  own  name,  by  depositing  the 
same  with  a  broker  as  margins.  He  offered 
to  show  that  his  acts  were  known  to  the  presi- 
dent and  some  of  the  directors  of  the  bank, 
and  were  sanctioned  by  them,  and  that  such 
dealing  with  the  funds  of  the  bank  was  in- 
tended to  be  on  account  of  the  bank  and  for 
its  benefit.  It  was  held  that  the  acts  of  the 
defendant  excluded  the  idea  of  an  innocent  in- 
tent, and  that  the  evidence  was  properly  ex- 
cluded, and  a  conviction  of  embezzlement  was 
sustained. 

False  Entries.  —  While  it  is  not  an  indictable 
offense  for  directors  of  national  banks  to  make 
false  entries  in  a  report  to  the  comptroller  of 
currency,  as  they  cannot  by  law  make  any  en- 
tries at  all  in  such  reports,  it  is  a  punishable 
offense  for  a  cashier  of  such  a  bank  to  make 
such  false  entries.  U.  S.  v.  French,  57  Fed. 
Rep.  382. 

Common  Law.  —  Embezzlement  by  the  cashier 
of  a  national  bank  is,  of  course,  not  a  common- 
law  offense,  and  must  rest  on  statute.  Com- 
monwealth ex  rel.  Com.  v.  Ketner,  92  Pa.  St. 
372,  37  Am.  Rep.  692. 

2.  Public  Officers  and  Employees  —  United  States 
Officers  and  Employees. —  The  present  federal 
statutes  covering  generally  embezzlement  by 
public  officers  and  employees  are  as  follows: 

"  Section  5488.  Every  disbursing  officer  of  the 
United  States  who  deposits  any  public  money 
intrusted  to  him  in  any  place  or  in  any  man- 
ner, except  as  authorized  by  law,  or  converts 
to  his  own  use  in  any  way  whatever,  or  loans 
with  or  without  interest,  or  for  any  person 
not  prescribed  by  law  withdraws  from  the 
treasurer  or  any  assistant  treasurer,  or  any 
authorized  depository,  or  for  any  purpose  not 
prescribed  by  law  transfers  or  applies  any 
portion  of  the  public  money  intrusted  to  him, 
is,  in  every  such  act,  deemed  guilty  of  an 
embezzlement  of  the  money  so  deposited,  con- 
verted, loaned,  withdrawn,  transferred,  or  ap- 
plied; and  shall  be  punished  by  imprisonment 
with  hard  labor  for  a  term  not  less  than  one 
year  nor  more  than  ten  years,  or  by  a  fine  of 
not  more  than  the  amount  embezzled  or  less 
than  one  thousand  dollars,  or  by  both  such 
fine  and  imprisonment. 


"  Section  5489.  If  the  treasurer  of  the  United 
States,  or  any  assistant  treasurer,  or  any  pub- 
lic depositary,  fails  safely  to  keep  all  moneys 
deposited  by  any  disbursing  officer  or  disburs- 
ing agent,  as  well  as  all  moneys  deposited  by 
any  receiver,  collector,  or  other  person  having 
moneys  of  the  United  States,  he  shall  be 
deemed  guilty  of  embezzlement  of  the  moneys 
not  so  safely  kept,  and  shall  be  imprisoned  not 
less  than  six  months  nor  more  than  ten  years, 
and  fined  in  a  sum  equal  to  the  amount  of 
money  so  embezzled. 

"  Section  5490.  Every  officer  or  other  person 
charged  by  any  act  of  Congress  with  the  safe- 
keeping of  the  public  moneys,  who  fails  to 
safely  keep  the  same,  without  loaning,  using, 
converting  to  his  own  use,  depositing  in 
banks,  or  exchanging  for  other  funds  than  as 
specially  allowed  by  law,  shall  be  guilty  of 
embezzlement  of  the  money  so  loaned,  used, 
converted,  deposited,  or  exchanged;  and  shall 
be  imprisoned  not  less  than  six  months  nor 
more  than  ten  years,  and  fined  in  a  sum  equal 
to  the  amount  of  money  so  embezzled. 

"Section  5491.  Every  officer  or  agent  of  the 
Uniled  States  who,  having  received  public 
money  which  he  is  not  authorized  to  retain  as 
salary,  pay,  or  emolument,  fails  to  render  his. 
accounts  for  the  same  as  provided  by  law,  shall 
be  deemed  guilty  of  embezzlement,  and  shall 
be  fined  in  a  sum  equal  to  the  amount  of  the 
money  embezzled,  and  shall  be  imprisoned  not 
less  than  six  months  nor  more  than  ten  years. 

"  Section  5492.  Every  person  who,  having 
moneys  of  the  United  States  in  his  hands  or 
possession,  fails  to  make  deposit  of  the  same 
with  the  treasurer,  or  some  assistant  treasurer, 
or  some  public  depositary  of  the  United  States, 
when  required  so  to  do  by  the  Secretary  of  the 
Treasury,  or  the  head  of  any  other  proper  de- 
partment, or  by  the  accounting  officers  of  the 
treasury,  shall  be  deemed  guilty  of  embezzle- 
ment thereof,  and  shall  be  imprisoned  not  less 
than  six  months  nor  more  than  ten  years,  and 
fined  in  a  sum  equal  to  the  amount  of  money 
embezzled. 

"  Section  5493.  The  provisions  of  the  five  pre- 
ceding sections  shall  be  construed  to  apply  to* 
all  persons  charged  with  the  safekeeping, 
transfer,  or  disbursement  of  the  public  money, 
whether  such  persons  be  indicted  as  receivers 
or  depositaries  of  the  same." 

By  Act  of  Congress  of  February  3,  1879  (1 
Supp.  Rev.  Stat.  43).  amending  Rev.  Stat.  U.  S., 
§  5497,  it  was  provided:  "  And  any  officer  con- 
nected with,  or  employed  in,  the  internal  reve- 
nue service  of  the  United  States,  and  any 
assistant  of  such  officer,  who  shall  embezzle  or 
wrongfully  convert  to  his  own  use  any  money 
or  other  property  of  the  United  States,  and  any 
officer  of  the  United  States,  or  any  assistant  of 
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may  be  laid  down  as  a  general  rule,  that  no  officer  is  indictable  for  embezzle- 
ment unless  he  violates  some  specific  provision  of  these  acts.1 

Subordinate  Officers  and  Clerks.  —  Some  of  the  statutes  apply  not  only  to  public 
officers,  but  in  terms  to  public  officers  and  "any  other  person  charged  with 
the  safekeeping,  transfer  and  disbursing  of  public  moneys,"  who  shall  convert 
the  same  to  his  own  use,  or  be  guilty  of  other  violations  of  the  statutes.2 

Failure  to  Deposit  or  Safely  Keep  Moneys.  —  Under,  the  various  acts  of  Con- 
gress, any  officer  or  agent  of  the  government  who  fails  to  deposit  public 
moneys  when  required,  or  a  treasurer  or  public  depositary  who  fails  to  safely 
keep  the  same,  is  guilty  of  embezzlement.3 

Persons  Within  the  statutes.  —  Under  these  statutes  it  has  been  held  that  a 
clerk  in  the  post  office,4  a  clerk  in  the  office  of  the  assistant  treasurer  of  the 
United  States,5  a  paymaster  and  an  additional  paymaster  in  the  army,  are 


such  officer,  who  shall  embezzle  or  wrongfully 
convert  to  his  own  use  any  money  or  property 
which  may  have  come  into  his  possession  or 
under  his  control  in  the  execution  of  such  office 
or  employment,  or  under  color  or  claim  of 
authority  as  such  officer  or  assistant,  whether 
the  same  shall  be  the  money  or  property  of  the 
United  States,  or  of  some  other  person  or 
party,  shall,  where  the  offense  is  not  otherwise 
punishable  by  some  statute  of  the  United 
States,  be  punished  by  a  fine  equal  to  the  value 
of  the  money  and  property  thus  embezzled  or 
converted,  or  by  imprisonment  not  less  than 
three  months  nor  more  than  ten  years,  or  by 
both  such  fine  and  immprisonment." 

Statutes  Applying  to  Particular  Officers,  and  to 
Receivers  and  Aiders,  are  given  in  subsequent 
notes. 

1.  Acts  Must  Be  Within  the  Statute.  —  U.  S.  v. 

Forsythe,  6  McLean  (U.  S.)  584,  25  Fed.  Cas. 
No.  15,133.  And  see  the  cases  hereafter  cited 
in  this  section. 

Thus,  where  the  expenditures  of  a  collector's 
office  are  greater  than  its  receipts,  to  convict 
of  embezzlement  the  evidence  must  show  be- 
yond a  reasonable  doubt  that  the  collector  has 
used  the  public  money,  or  refused  to  pay  it 
over  in  violation  of  the  law.  U.  S.  v.  Forsythe, 
6  McLean  (U.  S.)  584,  25  Fed.  Cas.  No.  15,- 
133- 

2.  Subordinate  Officers  and  Clerks.  —  It  was 

formerly  provided  by  the  Subtreasury  Act 
(Aug.  16,  1846,  §  16,  9  Stat,  at  Large  63): 
"  That  all  officers  and  other  persons  charged, 
by  this  act  or  any  other  act,  with  the 
safekeeping,  transfer,  and  disbursement  of 
public  moneys  *  *  *  are  hereby  required 
to  keep  an  accurate  entry  of  each  sum  re- 
ceived, and  of  each  payment  or  transfer;  and 
that  if  any  one  of  the  said  officers  *  *  * 
shall  convert  to  his  own  use  *  *  *  any 
portion  of  the  public  moneys  intrusted  to  him 
for  safekeeping,    disbursement  and  transfer 

*  *  *  every  such  act  shall  be.deemed  and 
adjudged  to  be  an  embezzlement  of  so  much 
of  the  said  moneys  as  shall  be  thus  converted 

*  *  *  which  is  hereby  declared  to  be  a  fel- 
ony," "  and  any  officer  or  agent  of  the  United 
States,  and  all  persons  advising  or  participat- 
ing in  such  act,  being  convicted  thereof  before 
any  court  of  the  United  States  of  competent 
jurisdiction,  shall  be  sentenced,"  etc. 

See  infra,  this  section,  Clerks  and  Servants 
of  Public  Officers. 

Assistant  Treasurer.  —  Under  this  provision  it 


was  held  in  U.  S.  v.  Hartwell,  6  Wall.  (U.  S.) 
385  (by  a  divided  court,  three  judges  dissent- 
ing), that  a  clerk  in  the  office  of  the  assistant 
treasurer  of  the  United  States  was  "  an  officer 
or  other  person  "  charged  "  with  the  safe- 
keeping, transfer  and  disbursement  of  public 
money."  And  see  U.  S.  v.  Bloomgart,  24  Fed. 
Cas.  No.  14,612,  2  Ben.  (U.  S.)  356. 

A  Deputy  Collector  of  a  Port  was  held  to  be  a 
"public  officer"  within  the  meaning  of  the 
Subtreasury  Act  of  1846,  relating  to  embezzle- 
ment by  public  officers  of  public  moneys  in- 
trusted to  them  for  safekeeping,  etc.  U.  S.  v. 
Bowerman,  24  Fed.  Cas.  No.  14,830. 

Clerk  in  Treasury  Department.  —  A  clerk  ap- 
pointed with  the  direction  and  approbation  of 
the  Secretary  of  the  Treasury  for  the  fractional 
currency  counter  of  the  Treasury  Department 
at  Louisville,  was  held  an  officer  of  the  United 
States  within  the  meaning  of  the  constitution 
and  he  Act  of  August,  1846,  in  regard  toofficers 
charged  with  the  safekeeping  of  public  money. 
U.  S.  v.  Bloomgart,  24  Fed.  Cas.  No.  14,612; 
2  Ben.  (U.  S.)  356. 

Contrary  View.  —  Though  not  the  established 
rule,  the  sounder  one  would  seem  to  be  that  this 
act  does  not  apply  to  subordinate  officers, 
clerks  and  servants  in  the  government  employ 
of  the  United  States,  who  are  not,  by  some  act 
of  Congress,  intrusted  with  the  safekeeping, 
transfer  and  disbursement  of  public  money. 
It  is  not  sufficient  that  by  orders  of  his  superior, 
he  has  an  actual  temporary  custody  of  the 
funds,  and  is  under  a  moral  obligation  merely 
to  keep  them  safely.  U.  S.  v.  Hutchinson,  26 
Fed.  Cas.  No.  15,432,  7  Pa.  L.  J.  365.  See 
opinion  of  Miller,  Grier,  and  Field,  JJ.,  dis- 
senting in  U.  S.  v.  Hartwell,  6  Wall.  (U.  S.) 
397.  The  reasoning  in  these  opinions  seems 
the  more  sound  and  to  the  point. 

A  Clerk  in  the  Office  of  the  Collector  of  Customs 
was,  however,  held  not  to  be  a  public  officer 
charged  with  the  safekeeping  of  money  under 
the  Subtreasury  Act.  U.  S.  v.  Smith,  124  U. 
S.  525. 

3.  Failure  to  Deposit  or  to  Safely  Keep.  —  See 

U.  S.  Rev.  Stat.,  5489-5496;  Act  of  Feb.  3, 
1879;  20  Stat,  at  Large,  280;  1  Supp.  U.  S.  Rev. 
Stat.  406. 

4.  A  Clerk  in  the  Post  Office,  acting  as  cashier, 
is  a  public  officer  within  the  meaning  of  the 
Acts  of  1841  and  1846.  5  Opp.  Attv.-Gen. 
685. 

5.  Clerk  in  Office  of  Assistant  Treasurer.  —  U 

S.  v.  Hartwell,  6  Wall.  (U.  S.)  3S5. 
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public  officers  liable  to  be  punished  for  embezzlement  under  the  federal  laws.1 

Consular  Officers.  —  Under  other  acts  of  Congress  consular  officers  are  amenable 
to  punishment  for  embezzlement.2 

Persons  in  Military  and  Naval  Service.  — -  Conversion  of  property  by  persons  in  the 
military  and  naval  service  of  the  United  States  is  made  embezzlement.3  But 
the  persons  embraced  in  the  Act  of  March  2,  1863,  §  1,  providing  that  any 
person  in  the  land  or  naval  forces  of  the  United  States,  who  shall  embezzle 
money  of  the  United  States,  shall  be  subject  to  criminal  punishment,  are  not 
liable  to  the  penalties  imposed  by  section  3  of  that  act,  that  section  applying 
to  persons  not  in  the  military  or  naval  forces.4 

b.  State  Officers.  —  The  statutes  of  the  various  states  provide  specially 
for  the  punishment  of  officers  holding  under  the  state  government  for  embez- 
zling or  fraudulently  appropriating  or  converting  public  moneys  of  the  state, 
which  have  come  into  their  hands  by  virtue  of  their  office  or  employment.5 

A  State  Treasurer  is  uniformly  held  to  be  an  "officer  "  within  the  statutes  pun- 
ishing embezzlement  of  public  money  by  an  officer  or  other  person  employed 
in  the  treasury  of  the  state ;  or  officer  or  other  person  charged  with  the  safe- 
keeping, transfer,  and,  disbursement  of  state  funds.6  Any  act  by  a  state  treas- 
urer, by  which  money  should  be  abstracted  from  the  treasury,  or  diverted 
from  the  use  of  the  state,  with  intent  to  apply  or  appropriate  it  to  his  own  use 
and  benefit,  would  constitute  embezzlement.7    A  state  treasurer  is  not  "an 


1.  Paymaster  in  Army  or  Navy.  —  U.  S.  v. 

Cook,  17  Wall.  (U.  S.)  168. 

But  such  a  paymaster  and  additional  pay- 
master are  amenable  to  be  indicted  and  pun- 
ished under  the  provisions  of  the  Subtreasury 
Act  for  embezzling  public  money,  of  which 
they  had  the  safekeeping  and  disbursement, 
solely  and  exclusively  by  acts  of  Congress 
•enacted  subsequentlv  to  the  Subtreasury  Act. 
U.  S.  v.  Cook,  17  Wall.  (U.  S.)  16S.  See  also 
infra,  this  subdivision. 

2.  Consular  Officers.  —  Rev.  Stat.  U.  S.,  §  1734, 
declares:  "  Every  consular  officer  who  wilfully 
neglects  to  render  true  and  just  quarterly  ac- 
counts and  returns  of  the  business  of  his  office, 
and  of  moneys  received  by  him  for  the  use  of 
the  United  States,  or  who  neglects  to  pay  over 
any  balance  of  such  moneys  due  to  the  United 
States  at  the  expiration  of  any  quarter,  before 
the  expiration  of  the  next  succeeding  quarter, 
•shall  be  deemed  guilty  of  embezzlement  of  the 
public  moneys,  and  shall  be  punishable  by  im- 
prisonment for  not  more  than  one  year  and  by 
a  fine  of  not  more  than  two  thousand  dollars, 
and  shall  be  forever  disqualified  from  holding 
any  office  of  trust  or  profit  under  the  United 
States." 

3.  Persons  in  the  Military  and  Naval  Service.  — 

Rev.  Stat.  U.  S.,  §  1342,  art.  60,  declares:  "  Any 
person  in  the  military  service  of  the  United 
States  *  *  *  who  steals,  embezzles,  know- 
ingly and  wilfully  misappropriates,  applies  to 
his  own  use  or  benefit,  or  wrongfully  or  know- 
ingly sells  or  disposes  of  any  ordnance,  arms, 
equipments,  ammunition,  clothing,  subsistence 
stores,  money,  or  other  property  of  the  United 
States,  furnished  or  intended  for  the  military 
service  thereof  *  *  *  shall,  on  conviction 
thereof,  be  punished  by  fine  or  imprisonment, 
or  by  such  other  punishment  as  a  court- 
martial  may  adjudge.  And  if  any  person, 
being  guilty  of  any  of  the  offenses  aforesaid, 
while  in  the  military  service  of  the  United 
States,  receives  his  discharge,  or  is  dismissed 
from  the  service,  he  shall  continue  to  be  liable 
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to  be  arrested  and  held  for  trial  and  sentence 
by  a  court-martial,  in  the  same  manner  and  to 
the  same  extent  as  if  he  had  not  received  such 
discharge  nor  been  dismissed." 

Rev.  Stat.  U.  S.,  §  1624,  art.  14,  declares: 
"  Fine  and  imprisonment,  or  such  other  pun- 
ishment as  a  court-martial  may  adjudge,  shall 
be  inflicted  upon  any  person  in  the  naval 
service  of  the  United  States  *  *  *  who 
steals,  embezzles,  knowingly  and  wilfully  mis- 
appropriates, applies  to  his  ow  n  use  or  benefit, 
or  wrongfully  and  knowingly  sells  or  disposes 
of  any  ordnance,  arms,  equipments,  ammuni- 
tion, clothing,  subsistence  stores,  money  or 
other  property  of  the  United  States,  furnished 
or  intended  for  the  military  or  naval  service 
thereof." 

4.  Act  March  2,  1863  (12  Stat,  at  Large,  696). 
U.  S.  v.  Bogart,  3  Ben.  (U.  S.)  257,  24  Fed. 
Cas.  No.  14,616. 

A  Paymaster's  Clerk  in  the  navy  is  "  a  per- 
son "  in  the  naval  forces  of  the  United  States, 
within  the  meaning  of  the  first  section  of  the 
Act  of  March  2,  1863.  U.  S.  v.  Bogart,  3  Ben. 
(U.  S.)  257,  24  Fed.  Cas.  No.  14,616. 

5.  State  Officers.  —  See  the  statutes  given 
supra,  this  title.  Definition,  Origin,  and  Nature 
of  the  Offense  —  Particular  Statutes. 

6.  State  Treasurer. —  People  v  McKinney,  10 
Mich.  54;  State  v.  Munch,  22  Minn.  67;  State 
v.  Brandt,  41  Iowa  593;  State  v.  Noland,  111 
Mo.  473;  Hemingway  v.  State,  6S  Miss.  371; 
State  v.  Archer,  73  Md.  44;  Bartley  v.  Stale, 
(Neb.  1898)  73  N.  W.  Rep.  745- 

Deputy  State  Treasurer.  —  A  deputy  state 
treasurer  was  held  to  be  an  "  officer"  within 
the  meaning  of  section  4243  of  the  Iowa  Stat- 
utes.   State  v.  Brandt,  41  Iowa  593. 

7.  What  Amounts  to  Embezzlement.  —  People 
v.  McKinney,  10  Mich.  54;  State  v.  Munch,  22 
Minn.  67. 

"  In  order  to  charge  a  defendant,  the  state 
treasurer  with  the  receipt  of  the  balance 
against  him  shown  by  the  books,  it  is  not  nec- 
essary for  the  state  to  prove,  beyond  a  reason- 
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officer  of  a  society,  association,  or  corporation."  * 

state  Auditor.  —  In  Nebraska  it  was  held  that  a  state  auditor  was  not  an  officer 
charged  by  law  with  the  collection,  receipt,  safekeeping,  transfer,  and  disburse- 
ment of  public  money.3 

c.  COUNTY  OFFICERS.  —  County  officers  are  within  the  purview  of  the 
statutes  punishing  embezzlement  by  public  officers.  But  they  are  not  within 
statutes  punishing  embezzlement  by  an  officer  or  agent  of  any  corporation.3 
Nor  is  embezzlement  by  a  county  officer,  as  a  clerk  of  the  court,  within  a  stat- 
ute making  it  a  misdemeanor  for  such  an  officer  to  wilfully  neglect  to  discharge 
the  duties  of  his  office.4 

A  County  Treasurer  is  an  "  officer"  or  "  county  officer"  within  the  penal 
statutes  of  a  state  punishing  embezzlement  of  public  money  by  an  officer  or  other 
person  charged  with  the  safekeeping,  transfer,  and  disbursement  of  state  and 
school  funds,  or  by  any  state,  county,  township,  city,  town,  village,  or  other 
officer.5 


able  doubt,  that  he  himself  made  the  entries  on 
the  books  or  caused  them  to  be  made,  with  full 
knowledge  of  their  nature;  for  in  his  capacity 
of  treasurer,  he  is  charged  by  law  with  the 
custody  of  public  money,  and  the  keeping  of 
records  with  his  dealings  therewith  and  must 
answer  for  the  execution  of  this  trust,  whether 
by  himself  or  his  agent."  Hemingway  v. 
State,  68  Miss.  371. 

Failure  to  Pay  Over  to  Successor.  —  The  failure 
on  the  part  of  the  state  treasurer,  to  pay  over 
to  his  successor,  upon  demand,  public  moneys 
charged  to  him  is  usually  accepted  as  prima 
facie  evidence  of  embezzlement.  State  v. 
Munch,  22  Minn.  67;  People  v.  McKinney,  10 
Mich.  53;  Hemingway  v.  State,  68  Miss.  371. 

By  section  12,  article  9  of  the  Minnesota 
State  Constitution,  "  the  conversion  to  his  own 
use,  or  loaning  or  depositing  in  banks,  or  ex- 
changing for  other  funds,  of  any  portion  of  the 
funds  of  the  state,  without  authorily  of  the 
legislature,  by  any  officer  or  other  person 
charged  with  the  safekeeping,  disbursement  or 
transfer  of  the  same."  is  the  crime  of  embez- 
zlement, and  is  a  felony  without  further  legis- 
lation. It  was  held  that  by  this  article  the 
failure  to  pay  over  or  to  produce  public  funds, 
upon  demand,  is  prima  facie  evidence  only  of 
an  embezzlement;  but  by  Gen.  Stat.,  c.  95, 
§  26,  such  failure  or  refusal  to  pay  over  public 
funds,  according  to  the  provisions  of  law,  con- 
stitutes embezzlement  per  se.  State  v.  Munch, 
22  Minn.  72.. 

Drawing  Check  —  And  Demand  by  Successor.  — 
A  state  treasurer  who,  for  an  unauthorized 
purpose,  draws  a  check  on  a  state  depository 
bank,  having  mjney  of  the  state  therein, 
which  he  delivers  to  the  paye;  with  intent  to 
defraud  the  state,  and  the  bank,  upon  presen- 
tation of  the  check,  places  the  amount  to  the 
credit  of  a  third  party,  whom  the  payee  repre- 
sents in  the  transaction,  and  at  the  same  time 
charges  the  account  of  the  state  with  a  like 
sum,  is  guilty  of  embezzlement  of  the  money 
of  the  state;  and  an  indictment  therefor  need 
not  aver  a  demand  made  upon  him  for  such 
money  by  his  successor  in  office.  Bartley  v. 
State,  (Neb.  1898)  73  N.  W.  Rep.  744. 

Meaning  of  "  Treasury."  —  Under  $  5771  of  the 
Compiled  Laws  of  Michigan,  it  was  held  that 
the  word  "  treasury  "  is  not  to  be  understood 
in  the  sense  of  a  locality,  as  a  description  of  a 
place  or  building,  where  the  stale  treasurer 


keeps  his  principal  place  of  office;  but  signifies 
the  official  custody  of  the  treasurer,  and  pub- 
lic moneys  are  in  the  state  treasury,  whenever 
and  wherever  they  are,  so  long  as  they  are 
subject  to  the  direction  and  control  of  the 
treasurer.    People  v.  McKinney,  10  Mich.  54. 

Iowa  Statute.  —  As  to  what  constitutes  the 
crime  of  embezzlement  by  a  state  treasurer 
under  section  4243  of  the  Iowa  Revision,  see 
State  v.  Brandt,  41  Iowa  593. 

1.  State  Treasurer  Is  Not  an  "  Officer  of  a  So- 
ciety, Association  or  Corporation"  under  section 
6799  of  the  South  Dakota  Compiled  Laws. 
State  v.  Taylor,  7  S.  Dak.  533. 

2.  State  Auditor.  —  Moore  v.  State,  (Neb. 
1898)  74  N.  W.  Rep.  319. 

3.  County  Officers.  —  State  v.  Connelly,  104 
N.  Car.  794. 

4.  State  v.  Connelly,  104  N.  Ca..  794. 

5.  County  Treasurer.  —  State  v.  Baumhager, 
28  Minn.  226;  State  v.  Mims,  26  Minn.  183, 
191 ;  State  v.  Ring,  29  Minn.  78;  Goodhue  v. 
People,  94  111.  37;  State  v.  Mason,  108  Ind.  48; 
Hollingsworth  v.  State,  111  Ind.  289;  State  v. 
King,  81  Iowa  587.  And  see  State  v.  Carrick, 
16  Nev.  120. 

A  county  treasurer  falls  within  the  tvords, 
"  any  officer  of  any  corporation  "  in  the  Kan- 
sas Laws  of  1873,  c.  S3.  State  v.  Smith,  13 
Kan.  274. 

Deputy  County  Treasurer.  —  It  has  been  held 
that  a  deputy  county  treasurer  is  not  a  public 
officer  intrusted  with  the  safekeeping,  transfer 
and  disbursement  of  public  money  under  the 
Ohio  Criminal  Code.  State  v.  Meyers,  59  Ohio 
St.  340. 

In  Iowa  the  reverse  of  this  was  held.  State 
v.  Brandt,  41  Iowa  593.  The  distinction  lies 
clearly  in  the  very  different  wording  of  the  re- 
spective statutes  of  the  two  states. 

What  Constitutes  Embezzlement.  —  Where  the 
defendant,  a  county  treasurer,  having  come 
into  possession  of  an  order  on  the  county  treas- 
ury, which  he  knew  his  predecessor  had  re- 
deemed but  had  neglected  to  mark  "  paid," 
falsely  marked  it  as  paid  and  redeemed  by 
himself,  and  falsely  credited  himself  in  the 
books  of  his  office  with  this  amount  as  dis- 
bursed by  himself,  and  subsequently  returned 
it  to  the  county  officer  as  paid  and  redeemed 
by  himself,  and  fraudulently  obtained  credit 
for  himself  on  the  books  of  the  county  auditor; 
it  was  held  that  this  was  sufficient  evidence  to 
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Failure  to  Pay  Over  to  Successor.  —  As  in  the  case  of  a  state  treasurer  the- 
improper  neglect  or  refusal  of  a  county  treasurer  to  deliver  to  his  successor  in 
office  all  moneys  remaining  in  his  hands,  upon  a  demand  therefor,  is  prima- 
facie  evidence  of  an  embezzlement.1 

County  Auditor.  —  A  county  auditor  is  not  an  officer  charged  with  the  safe- 
keeping, disbursement,  and  transfer  of  public  moneys  within  the  statute  of 
embezzlement.2 

Sheriff  or  Deputy  Sheriff.  — ■  A  sheriff  is  an  officer  within  the  meaning  of  a  statute 
defining  and  punishing  embezzlement  by  public  officers;3  so  also  is  a  deputy 
sheriff.* 

Coustables  are  not  generally  within  the  purview  of  the  statutes  of  embezzle- 
ment, and  liable  to  be  punished  for  converting  to  their  own  use  moneys 
coming  into  their  possession  as  such  officers  and  by  virtue  of  their  positions.5 
But  they  are  amenable  to  the  laws  when  they  are  specifically  covered  by  the 
statutes.6 

Justice  of  the  Peace.  —  Some  cases  hold  that  a  justice  of  the  peace  is  a  county 
officer  within  the  purview  of  a  statute  providing  for  the  punishment  of  county 
officers  for  the  misapplication  of  funds.7  Justices  of  the  peace  are  expressly 
enumerated  in  some  statutes.8 

Other  County  Officers.  —  A  Drainage  Commissioner  is  an  officer  of  a  county  amenable 
to  punishment  for  embezzlement.9 

A  Deputy  County  Assessor  is  within  a  statute  which  provides  against  the  fraudu- 
lent misappropriation  of  money  by  "every  officer  and  every  deputy  clerk  or 
servant  of  any  such  officer."10 

A  Deputy  Clerk  of  a  County  Court,  authorized  to  receive  money  for  licenses  and 
taxes,  who  fraudulently  converts  such  money  to  his  own  use,  may  be  pun- 
ished for  embezzlement  under  a  statute  providing  for  the  punishment  of  one 
having  the  custody  of  money  for  the  use  of  the  state,  under  trust  to  keep, 


warrant  the  finding  of  an  actual  conversion  of 
public  money  to  his  own  use  and  he  was  there- 
fore guilty  of  embezzlement.  State  v.  Baum- 
hager,  28  Minn.  226. 

1.  Failure  to  Pay  Over  to  Successor.  —  State  v. 
Ring,  29  Minn.  78;  State  v.  Mims,  26  Minn. 
183;  State  v.  Hunnicut,  34  Ark.  562;  Whitney 
v.  State,  (Neb.  1898)  73  N.  W.  Rep.  696;  State 
v.  Mason,  ioSInd.  48;  Hollingsworth  v.  State, 
in  Ind.  289;  People  v.  Seeley,  (Mich.  1898)  75 
N.  W.  Rep.  609. 

And  in  Minnesota  such  a  failure  to  pay  over 
by  statute  constitutes  embezzlement  per  se. 
State  v.  Ring,  29  Minn.  78;  State  v.  Mims,  26 
Minn.  183;  State  v.  Munch,  22  Minn.  67. 

Demand.  —  It  is  held  in  some  states  that  a 
previous  demand  upon  the  outgoing  treasurer 
to  pay  over  public  moneys  to  his  successor,  is 
unnecessary.  State  v.  Mason,  108  Ind.  48,  52; 
Hollingsworth  v.  State,  111  Ind.  290;  People 
v.  Seeley,  (Mich.  1898)  75  N.  W.  Rep.  609. 
Compare  Bartley  v.  State,  (Neb.  1898)  73  N. 
W.  Rep.  745. 

2.  County  Auditor.  —  State  v.  Newton,  26 
Ohio  St.  265;  State  v.  Heath,  70  Mo.  565. 

3.  Sheriffs.  —  State  v.  Flint,  62  Mo.  393.  In 
this  case  the  defendant,  who  was  a  sheriff,  was 
indicted  and  convicted  of  embezzlement  under 
the  Missouri  statutes  which  read:  "  If  any 
officer  appointed,  or  elected,  by  virtue  of  the 
constitution  of  the  state,  or  any  of  the  laws 
thereof,  including  as  well  all  officers,  agents 
and  servants  of  incorporated  cities,  as  of  the 
state  and  counties  thereof,  shall  convert  to  his 
own  use  in  any  way  whatever,  etc." 


4.  Deputy  Sheriff.  —  State  v.  Brooks,  42  Tex. 
62. 

Special  Deputy.  —  But  the  Supreme  Court  of 
Alabama  held  that  the  special  deputy  of  a 
sheriff  is  a  mere  agent  of  his  principal,  but  not 
an  officer.     Kavanaugh   v.    State,   41  Ala. 
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5.  Constables.  —  People  v.  Allen,  5  Den.  (N. 
Y.)  76;  Stokerw.  People,  114  111.  320.  Nor  are 
they  servants  within  the  statutes  of  embezzle- 
ment if  employed  by  a  creditor  to  collect  cer- 
tain demands.  People  v.  Allen,  5  Den.  (N. 
Y.)  76. 

6.  Stoker  v.  People,  114  111.  320. 

Bailiff  in  England.  —  The  relation  of  mas- 
ter and  servant  does  not  exist  between  a  high 
bailiff  and  a  bailiff;  and  a  county  court  bailiff 
cannot  be  indicted  for  embezzlement  of  moneys 
received  on  levies  under  county  court  pro- 
cesses. Reg.  v.  Glover,  9  Cox  C.  C. 
500. 

7.  Justices  of  the  Peace.  —  Edwards  v.  State, 
2  Tex.  App.  525;  Crump  v.  State,  23  Tex. 
App.  615. 

8.  It  is  so  in  Illinois,  Massachusetts,  Connecti- 
cut, and  Pennsylvania, 

9.  Drainage  Commissioner.  —  In  Indiana  a 
drainage  commissioner  is  an  officer  of  the 
county  for  which  he  is  appointed  so  as  to  be 
guilty  of  embezzlement  on  failure  to  pay  over 
to  his  successor  moneys  received  by  him  in 
his  official  capacity.  State  v.  Wells,  112  Ind. 
238. 

10.  Deputy  County  Assessor.  —  People  v.  Cob- 

ler,  108  Cal.  538. 
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return,  or  specially  apply  it,  who  in  violation  of  such  trust  wilfully  misappro- 
priates, uses,  or  otherwise  wrongfully  disposes  of  it.1 
Other  Cases  will  be  found  in  the  note  below.8 

d.  Municipal  and  Township  Officers. — The  statutes  very  generally 
cover  embezzlement  by  municipal  and  township  officers.3 

A  School  Treasurer  is  an  officer  of  a  municipality,  charged  by  law  with  the 
collection,  safekeeping,  transfer,  and  disbursement  of  public  moneys,  and  for 
conversion  to  his  own  use  of  such  moneys  may  be  punished  for  embezzlement.4 

Town  and  City  Treasurer.  —  A  town  treasurer  is  a  municipal  officer  liable  to 
be  punished  for  embezzlement,  under  the  statute,  for  the  conversion  of  public 
money  to  his  own  use.5  So  also  is  a  city  treasurer  a  municipal  officer  punish- 
able for  embezzlement.6 

A  City  Clerk  is  an  officer  within  the  meaning  of  the  statutes  of  embezzlement.7 

A  Comptroller,  who  is  an  ex  officio  secretary  of  the  board  of  county  commis- 
sioners, and  as  such  has  the  custody  of  certain  municipal  bonds,  has  such  a 
possession  of  them  as  will  render  a  wrongful  conversion  of  them  embezzlement.8 

Township  Trustees,  Agents,  Selectmen,  etc.  —  Township  trustees  are  officers  within 
the  statute  providing  for  the  punishment  for  conversion  to  his  own  "use  by  any 
officer  appointed  or  elected  by  virtue  of  the  constitution  of  the  state,  or  any 
law  thereof.9  And  an  agent  to  a  town  agent,  and  a  selectman,  have  been  held 
within  the  statutes  in  Connecticut  and  New  Hampshire  respectively.10 

A  Tax  Collector  is  a  public  officer,  and  may  be  punished  under  the  statute  if 
he  embezzles  or  fraudulently  converts  to  his  own  use  any  money  in  his  pos- 
session or  under  his  control  by  virtue  of  his  office.11    In  a  prosecution  against 


1.  Deputy  County  Clerk.  —  Com.  v.  Bodley, 
(Ky.  1895)  31  S.  W.  Rep.  463. 

2.  The  Clerk  of  a  Board  of  County  Commission- 
ers is  not  a  public  officer,  but  he  may  be  pun- 
ished as  a  "  clerk  to  any  person  or  body 
corporate  "  under  the  Code  of  Public  General 
Laws  of  Maryland.  State  v.  Denton,  74  Md. 
517. 

Clerk  of  Commissioners  of  Roads  and  Revenues. 

—  In  Cooper  v.  State,  (Ga.  1897)  29  S.  E.  Rep. 
^22,  it  was  held  that,  as  there  was  a  statute 
authorizing  the  board  of  commissioners  of 
roads  and  revenues  to  appoint  a  clerk,  and  to 
impose  upon  him  the  performance  of  such 
duties  as  it  may  require  at  his  hands,  and  such 
powers  as  are  incident  to  the  duties  of  his 
office,  a  clerk  appointed  by  the  board  is  a  law- 
ful county  officer,  and  within  the  statute  pun- 
ishing embezzlement. 

County  Clerk. — See  People  v.  Hamilton, 
(Cal.  1893)  32  Pac.  Rep.  526,  for  a  prosecution 
for  embezzlement  against  a  county  clerk. 

Clerk  of  a  Superior  Court  is  not  an  "  officer  or 
agent  of  an  incorporation,"  nor  is  he  included 
in  the  words  "  officer  or  employee  of  a  county  " 
under  §  1014  of  the  North  Carolina  code. 
State  v.  Connelly,  104  N.  Car.  794. 

County  Judge.  —  See  Warswick  v.  State,  36 
Tex.  Crim.  Rep.  63,  in  reference  to  indictment 
against  a  county  judge  for  embezzlement,  but 
the  prosecution  in  that  case  failed  as  the 
money  was  not  received  by  him  by  virtue  of 
his  office. 

3.  Municipal    and    Township    Officers.  —  See 

supra,  this  title,  Definition,  Origin,  and  Nature 
■of the  Offense  —  Particular  Statutes. 

A  municipal  officer  is  within  the  Washington 
statute  punishing  "  any  agent,  clerk,  officer, 
servant,  or  person  ' '  who  shall  embezzle  money 
or  other  property  intrusted  to  him.  State  v. 
Isensee,  12  Wash.  254. 


4.  School  Treasurer.  —  Com.  v.  Morrisey,  86 
Pa.  St.  416.  And  see  State  v.  Parsons,  54 
Iowa  405. 

5.  Town  Treasurer.  —  Com.  v.  Este,  140 
Mass.  279;  People  v.  Seeley,  (Mich.  1898)  75 
N.  W.  Rep.  609. 

A  town  treasurer  does  not  commit  embezzle- 
ment, where  he  obtains  money  from  a  bank 
on  a  note  of  a  town,  and  uses  the  money  in 
paying  proper  town  charges,  though  he  fails 
to  account  for  it  to  the  town,  and  though  such 
use  of  the  money  is  part  of  a  scheme  to  de- 
fraud the  town,  and  to  cover  up  an  embezzle- 
ment already  committed,  or  intended.  Com. 
v.  Este,  140  Mass.  279. 

6.  City  Treasurer.  —  State  v.  Krug,  12  Wash. 
2S8;  State  v.  Rapley,  60  Ark.  13;  Bork  v. 
People,  91  N.  Y.  5. 

Under  the  Nebraska  criminal  code  the  dis- 
bursement of  public  funds  by  a  city  treasurer, 
except  upon  a  warrant  drawn  by  a  proper 
authority,  constitutes  embezzlement.  Bolln 
v.  State,  51  Neb.  581. 

7.  City  Clerk.  —  State  v.  Spaulding,  24  Kan.  I. 

8.  Comptroller.  —  State  v.  White,  66  Wis.  343. 

9.  Township  Trustee.  —  State  v.  Cleveland,  80 
Mo.  108;  State  v.  Hays,  78  Mo.  600. 

10.  Agent  to  a  Town  Agent. — Under  §  1583  Gen. 
Stat,  of  Connecticut  it  was  held  that  a  person 
employed  as  an  agent  to  assist  the  town  agent 
was  included  in  the  statutory  designation 
"  any  agent  of  a  public  community."  State 
v.  Clerkin,  58  Conn.  98. 

A  Selectman  is  a  public  officer  within  the  New 
Hampshire  Gen.  Stat.,  c.  257,  §  7,  providing 
against  embezzlement  by  such  officer.  State 
v.  Boody.  53  N.  H.  610. 

11.  Tax  Collectors.  —  State  v.  Walton,  62  Me. 
106;  State  v.  Goss,  69  Me.  22:  People  v.  De 
La  Guerra,  31  Cal.  416;  Com.  v.  Slingluff,  3 
Montg.  Co.  Rep.  (Pa.)  205;  Robson  v.  State, 
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a  tax  collector  for  the  embezzlement  of  public  funds  he  cannot  defend  on  the 
ground  that  he  and  his  sureties  are  liable  to  account  to  the  town  for  the 
moneys  which  he  collects  for  it,  according  to  his  bond.1 

c.  De  Facto  Officers.  —  An  indictment  and  prosecution  for  embezzle- 
ment may  be  maintained  against  one  who  is  an  officer  de  facto,  as  well  as 
against  an  officer  dc  jure*  A  public  officer,  who  has  filled  out  his  entire  term 
of  office,  and  then  commits  embezzlement,  may  be  prosecuted  and  convicted 
as  an  officer  de  facto.3 

f.  Clerks  and  Servants  of  Officers.  —  Clerks  and  servants  of  public 
officers,  in  order  to  be  amenable  to  the  laws  providing  against  the  embezzle- 
ment of  public  funds,  must  be  specifically  enumerated  in  the  statutes.4  The 


S3  Ga.  166;  Fuller  v.  State,  73  Ga.  408;  State  v. 
Findley,  101  Mo.  217.  See  People  v.  Bedell,  2 
Hill  (N.  Y.)  198;  Reg.  v.  Graham,  13  Cox  C. 
C  57- 

What  Constitutes  Embezzlement.  —  It  was  held 
that  the  failure  of  a  tax  collector  to  make  re- 
turns and  forward  the  tax  money  from  time  to 
time  to  the  proper  authorities,  as  required  by 
law,  constitutes  embezzlement  per  se  under 
the  Alabama  code,  §§  4265,  4266.  Britton  v. 
State,  77  Ala.  202. 

In  Georgia  a  tax  collector  was  convicted  of 
embezzlement.  It  did  not  appear  whether  he 
used  the  money  collected  for  taxes,  or  whether 
he  failed  to  collect  the  taxes  from  mere  neglect 
of  duty.  It  was  held  that  he  could  not  be  con- 
victed on  the  evidence,  and  was  entitled  to  a 
new  trial.  Fuller  v.  State,  73  Ga.  408.  It 
seems  that  the  former  state  of  facts  in  this 
case  would  constitute  embezzlement,  while  the 
latter  would  not. 

See  State  v.  Findley,  101  Mo.  217,  where,  in 
a  prosecution  against  a  county  tax  collector, 
the  evidence  was  sufficient  to  support  a  con- 
viction for  embezzlement. 

1.  Liability  on  Bond  No  Defense.  —  State  v. 
Walton,  62  Me.  106. 

2.  De  Facto  Officers.  —  State  v.  Goss,  69  Me. 
22;  State  v.  Spaulding,  24  Kan.  1;  Fortenberry 
v.  State,  56  Miss.  286;  State  v.  Sellers,  7  Rich. 
L.  (S.  Car.)  368;  State  v.  Maberry,  3  Strobh.  L. 
(S.  Car.)  144;  State  v.  McEntyre,  3  Ired.  L.  (25 
N.  Car.)  171;  Diggs  v.  State,  49  Ala.  31T; 
Bartley  v.  State,  (Neb.  1898)  73  N.  W.  Rep. 
744;  People  v.  Cobler,  108  Cal.  538. 

In  State  v.  Goss,  69  Me.  22,  it  was  held  that 
the  term  "  public  officer  "  as  used  in  the  stat- 
utes is  generic  and  includes  officers  de  facto  as 
well  as  de  jure. 

In  State  v.  Findley,  101  Mo.  217,  it  was 
held,  in  a  prosecution  against  a  county  col- 
lector, that  it  was  not  necessary  to  produce  the 
defendant's  commission  in  order  to  show  that 
he  was  an  officer,  it  is  sufficient  to  prove  that 
he  did  in  fact  receive  the  tax  books  as  col- 
lector, and  proceeded  to  perform  the  duties  of 
the  office.  Compare  Noble  v.  State,  59  Ala.  73, 
which  was  a  case  of  one  who  represented  and 
acted  for  the  auditor  in  his  official  capacity, 
and  who  was  prosecuted  for  embezzlement. 

But  see  Wood  v.  State.  47  Ark.  488,  where  it 
was  held  that  an  indictment  against  a  public 
officer  must  allege  that  he  took  the  oath  of 
office.  Whether  this  decision  sets  up  another 
rule  of  law  at  variance  with  the  general  rule  in 
reference  to  de  facto  officers  is  not  clear. 

A  statute  (Rev.  Stat.  Mo.  1879,  §  1326)  pun- 
ishing any  officer  who  shall  embezzle  public 


money  received  by  him  by  virtue  of  his  office, 
or  "  under  color  or  pretense  thereof  "  does  not 
apply  to  one  who  obtains  possession  of  public 
money  by  falsely  representing  that  he  has  a 
right  to  it  by  virtue  of  his  office.  State  v. 
Bolin,  no  Mo.  209. 

3.  Embezzlement  After  Expiration  of  Term.  — 
Bartley  v.  Stale,  (Neb.  1898)  73  N.  W.  Rep. 
745- 

4.  Servants  and  Clerks  of  Public  Officers.  —  The 

statutes  of  many  states  specifically  provide 
against  embezzlement  by  clerks  or  servants  of 
public  officers.  See  particularly  the  statutes- 
of  Maine,  Massachusetts,  Illinois,  Pennsylvania, 
and  California. 

Moneys  Collected  as  Wharfage  and  Tolls  become 
the  property  of  the  state  as  soon  as  collected 
and  before  they  are  paid  into  the  treasury,  and 
if  one,  employed  as  a  clerk  of  the  State  Board 
of  Harbor  Commissioners,  receives  moneys- 
into  his  hands  as  wharfage  and  tolls  for  the 
state  and  misappropriates  them,  he  is  an  em- 
bezzler.   People  v.  Gray,  66  Cal.  271. 

Clerk  of  Municipal  Corporation.  —  1 1  was  held  in 
Pennsylvania  that  a  clerk  in  the  employment 
of  the  gas  trustees  of  the  city  of  Philadelphia, 
is  an  employee  of  a  municipal  corporation 
under  the  Act  of  June  12,  1878.  Culp  v. 
Com.,  109  Pa.  St.  363;  State  v.  Denton,  74. 
Md.  517. 

Bailee  of  State.  —  An  officer  of  a  state  cannot 
constitute  a  person  a  bailee  of  the  state  and 
render  the  state  bailor,  and  thus  support  a 
prosecution  for  embezzlement  as  between 
bailor  and  bailee.  Hoyt  ».  State,  50  Ga. 
326. 

Officer  or  "  Other  Person "  Charged  with  Safe- 
keeping, etc.,  of  Funds.  —  It  has  been  held  that 
an  inferior  officer,  clerk  or  servant,  not  by 
law  chargeable  with  the  safekeeping,  transfer 
and  disbursement  of  public  funds,  canrot  be 
punished  for  embezzlement  under  statutes 
punishing  "  any  officer  or  other  person  charged 
with  the  safekeeping,  transfer,  and  disburse- 
ment of  such  public  funds."  State  v.  Meyers, 
56  Ohio  St.  340;  U.  S.  v.  Hutchinson,  26  Fed. 
Cas.  No.  15,432;  Moore  v.  State,  (Neo.  189SI  74 
N.  W.  Rep.  319. 

But  there  are  decisions  to  the  contrary. 
See  U.  S.  v.  Hartwell,  6  Wall.  (U.  S.)  385- 

The  Louisiana  Act,  Number  42  of  1S71,  pro- 
viding for  the  punishment  of  "  any  officer  or 
other  person  charged  with  the  collection,  re- 
ceipt, safekeeping,  transfer  and  disbursement 
of  public  money,"  who  shall  convert  it  to  his 
own  use,  includes  a  clerk  of  the  administrator 
of  finance  of  the  city  of  New  Orleans,  who 
commits  the  act.  State  v.  Exnicios,  33  La. 
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better  rule  seems  to  be  that  they  cannot  be  prosecuted  and  convicted  as  the 
clerk  or  servant  of  a  private  person. 1 

g.  Persons  Aiding  Officers.  —  The  statutes  of  many  states  and  the 
laws  of  the  United  States  make  it  embezzlement  for  any  person  to  advise, 
aid,  or  participate  in  the  embezzlement  of  public  funds  by  any  officer,  and  such 
a  person  who  aids  and  abets  any  officer  in  an  embezzlement  may  be  convicted  of 
the  offense,  although  he  is  not  himself  an  officer  or  charged  with  the  safekeep- 
ing of  public  funds.2 

IV.  Embezzlement  from  the  Mails —  1.  In  General.  —  Embezzlement  from 
the  mails  and  stealing  the  contents  of  a  letter  are  covered  by  the  acts  of  Con- 
gress and  punishable  in  the  federal  courts. 

Section  3892  of  the  Revised  Statutes  is  intended  to  prevent  the  interference  and 
obstruction  of  the  mails,  and  embezzling  from  the  mails  letters  which  contain 
no  article  of  value.3  The  design  of  this  act  is  to  provide  for  a  proper  con- 
veyance and  delivery  to  the  proper  parties.  It  was  not  intended  to  regulate 
the  conduct  of  servants  and  agents  toward  their  masters,  and  an  authorized 
agent,  who  steals  a  letter  delivered  to  him  to  be  taken  to  his  master,  is 
not  guilty  of  embezzlement  under  the  act. 4 

Section  5467  of  the  Revised  Statutes  provides  against  the  secreting,  embezzling,  and 


Ann.  253.  Further  on  this  question,  see 
supra,  this  section,  United  States  Officers. 

1.  Prosecution  as  Clerk  or  Servant  of  Private 
Person.  —  Coats  v.  People,  22  N.  Y.  245. 

The  relation  between  the  keeper  of  a  county 
poorhouse  and  the  superintendent,  who  em- 
ploys him,  is  of  a  public  nature,  and  the  for- 
mer cannot  be  the  agent,  or  servant  of  a 
private  person,  within  the  statute  of  embezzle- 
ment. 2  Rev.  Stat.  N.  Y.  678,  §  59;  Coats  v. 
People,  22  N.  Y.  245. 

But  in  England,  as  was  shown  in  connection 
with  the  subdivision  relating  to  clerks  and 
servants,  certain  subordinate  officers  of  muni- 
cipal corporations,  who  must  account  directly 
to  their  superiors,  or  to  the  person  appointing 
them,  may  be  indicted  as  clerks  and  servants 
of  private  persons.  Reg.  v.  Welch,  2  C.  &  K. 
296,  61  E.  C.  L.  296;  Rex  v.  Squire,  R.  &  R. 
C.  C.  349;  Reg.  v.  Carpenter,  L.  R.  1  C.  C. 
29;  Reg.  v.  Adey,  4  Cox  C.  C.  208.  See  also 
supra,  this  section.  Clerks  and  Servants. 

2.  Persons  Aiding  Public  Officers.  —  See  the 
statutes  of  the  various  states. 

In  Brown  v.  State,  18  Ohio  St.  497,  it  was 
held  that  this  crime  of  aiding  public  officers  in 
embezzlement,  is  a  substantive  crime  by  itself, 
and  the  persons  so  aiding  and  participating 
may  be  tried  and  convicted  before  conviction 
of  the  embezzling  officer. 

By  £  124,  Criminal  Code  of  Nebraska,  any 
person  who  advises,  aids,  or  participates  in  the 
embezzlement  by  an  officer  or  other  person 
charged  with  the  collection,  receipt,  safekeep- 
ing, transfer  or  disbursement  of  such  money, 
is  guilty  of  embezzlement.  It  was  held  that 
the  words  "  any  person  "  refer  to  all,  and  are 
not  confined  to  a  person  or  persons,  or  officer 
or  officers  in  some  manner  intrusted  with  the 
handling  or  care  of  public  moneys.  Mills  v. 
State,  (Neb.  1898)  73  N.  W.  Rep.  761. 

3.  Embezzlement  from  the  Mails  —  Rev.  Stat. 
U.  S.,  i  3892:  "Any  person  who  shall  take 
any  letter,  postal  card  or  packet,  although  it 
does  not  contain  any  article  of  value  or  evi- 
dence thereof,  out  of  a  post  office  or  branch 
post  office,  or  from  a  letter  or  mail  carrier,  or 
which  has  been  in  any  post  office  or  branch  post 


office,  or  in  the  custody  of  any  letter  or  mail 
carrier,  before  it  has  been  delivered  to  the  per- 
son to  whom  it  was  directed,  with  a  design  to 
obstruct  the  correspondence,  or  to  pry  into 
the  business  or  secrets  of  another,  or  shall 
secrete,  embezzle  or  destroy  the  same,  shall, 
for  every  such  offense,  be  punishable,"  etc. 
This  section  was  intended  to  cover  the  em- 
bezzlement of  letters  which  contained  no  arti- 
cle of  value  or  evidence  thereof.  U.  S.  v. 
Davis,  33  Fed.  Rep.  865.  But  an  indictment 
may  be  brought  under  it,  although  it  does  not 
state  that  the  letter  contained  nothing  of 
value,  for  that  is  not  an  essential  and  absolute 
characteristic  of  the  offense  punishable  under 
this  section.    U.  S.  v.  Davis,  33  Fed.  Rep.  867. 

4.  Embezzlement  by  Servant  of  Individual  Be- 
fore or  After  Delivery  to  or  by  Post  Office.  —  U.  S. 
v.  McCready,  11  Fed.  Rep.  225;  U.  S.  v.  Dris- 
coll,  1  Lowell  (U.  S.)  303,  25  Fed.  Cas.  No. 
14,994;  U.  S.  v.  Pond,  2  Curt.  (U.  S.)  265; 
U.  S.  v.  Mulvanev,  4  N.  Y.  Park.  Cr.  Rep. 
(U.  S.  Cir.  Ct.)  164;  U.  S.  v.  Nutt,  23  Int. 
Rev.  Rec.  386;  U.  S.  v.  Thoma,  28  Fed.  Cas. 
No.  16,471;  U.  S.  v.  Baugh,  1  Fed.  Rep.  7^4. 
/;/  re  Burkhardt,  33  Fed.  Rep.  27;  U.  S.  v. 
Safford,  66  Fed.  Rep.  944. 

Where  a  letter  is  delivered  to  an  authorized 
agent,  the  letter  cannot  be  charged  with  hav- 
ing been  embezzled  under  £  3892,  and  whether 
such  agency  existed  or  not,  is  for  the  jury  to 
determine.  U.  S.  v.  Sander,  6  McLean  (U. 
S.)  598,  27  Fed.  Cas.  No.  16,219. 

"After  the  voluntary  termination  of  a  letter 
by  the  post  office,  or  its  agents,  the  property 
in  or  right  01  possession  to  it  belong  wholly  to 
its  real  proprietor,  and  his  rights  are  under 
the  guardianship  of  the  local  law  and  not  that 
of  ihe  United  States."  U.  S.  v.  Parsons,  2 
Blatchf.  (U.  S.)  104. 

In  U.  S.  v.  McCready,  11  Fed.  Rep.  225,  a 
letter  carrier  left  a  letter  in  the  hall  of  the 
residence  of  the  addressee,  and  it  was  opened 
by  the  accused  with  wrongful  intent.  It  was 
held  to  be  a  violation  of  §  3892  U,S.  Rev. 
Stat.  It  was  further  held  that  the  protection 
of  a  letter  thus  situated  was  within  the  consti- 
tutional power  of  Congress. 
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destroying  any  letter,  packet,  bag  or  mail  of  letters,  containing  anything  of 
value,  by  a  person  employed  in  any  department  of  the  postal  service.1  This 
section  creates  two  distinct  offenses,  first,  the  embezzling  of  a  letter  carried  in 
the  United  States  mail,  and  second,  the  stealing  of  the  contents  of  such  a 
letter.'2  It  is  immaterial  under  this  section  how  a  letter,  intended  to  be  con- 
veyed by  mail,  comes  into  the  possession  of  a  post-office  employee.3 

Section  5469  of  the  Revised  Statutes,  which  provides  against  stealing  the  mail,  and 
the  taking  of  any  letter  or  packet  therefrom,  or  the  opening,  embezzling  or 
destroying  such  mail,  letter  or  package,  which  shall  contain  any  note,  bond, 
draft,  check,  etc.,  covers  a  class  of  crimes  which  consist  essentially  in  abstract- 
ing from  the  mail  any  letter  or  package  which  contains  anything  of  value  by 
any  person  who  is  not  employed  in  the  postal  service  of  the  United  States.4 

2.  By  Postmasters,  Postal  Clerks,  etc.  —  Embezzlement  from  the  mails  by 
any  person  employed  in  any  department  of  the  postal  service,  which  includes 
postmasters,  postal  clerks,  and  all  such  persons,  is  covered  by  the  acts  of  Con- 
gress.8   Postmasters,  as  a  general  rule,  have  not  the  right  to  act  as  agents  of 


1.  Rev.  Stat.  U.  S.,  §  5467.  —  Section  279  of  the 
Tevised  postal  laws  of  1872,  now  §  5467  of  the 
U.  S.  Rev.  Stat.,  provides  as  follows:  "Any 
person  employed  in  any  department  of  the 
postal  service  who  shall  secrete  or  destroy  any 
letter,  packet,  bag  or  mail  of  letters  intrusted 
to  him,  or  which  shall  come  into  his  posses- 
sion, and  which  was  intended  to  be  conveyed 
by  mail,  or  carried  or  delivered  by  any  mail 
carrier  *  *  *  and  which  shall  contain  any 
note,  bond,  draft,  check,  warrant,  *  *  * 
or  other  pecuniary  obligation,  *  *  *  or 
any  other  article  of  value  or  writing  repre- 
senting the  same;  any  person  who  shall  steal 
or  take  any  of  the  things  aforesaid  out  of  any 
letter,  packet,  bag  or  mail  of  letters,  which 
shall  have  come  into  his  possession,  either  in 
the  regular  course  of  his  official  duties  or  in  any 
manner  whatever  *  *  *  shall  be  punishable," 
etc.  This  section  covers  embezzlement  by  some 
one  in  the  employ  of  the  postal  service  of  the 
United  States.  Since  the  offense  intended  to 
be  punished  must  be  committed  by  a  person 
in  trust  or  in  a  fiduciary  capacity,  it  resembles 
embezzlement,  but  it  is  said  in  one  case  to  be 
the  re-enactment  of  common-law  larceny, 
having  the  ingredients  of  that  offense.  Jones 
v.  U.  S.,  27  Fed.  Rep.  449. 

A  Letter  Is  Not  "  Intended  to  Be  Conveyed  by 
Mail,"  within  the  meaning  of  the  statute, 
when  the  postal  authorities,  acting  in  coopera- 
tion with  the  sender,  intend,  after  the  letter  is 
put  in  the  mail  to  resume  possession  of  it 
themselves,  or  to  permit  the  sender  to  do  so, 
before  it  reaches  the  hands  of  any  carrier,  or 
other  postal  employee,  for  delivery  to  the 
proper  person.  U.  S.  v.  Matthews,  35  Fed. 
Rep.  890;  U.  S.  v.  Winter,  13  Blatchf.  (U.  S.) 
333,  23  Fed.  Cas.  No.  16,744. 

Matter  Not  Legally  Mailable.  —  From  U.  S.  v. 
Randall,  27  Fed.  Cas.  No.  16,118,  it  seems  that 
embezzlement  may  be  committed  of  mail  mat- 
ter under  the  federal  laws,  whether  the  matter 
be  legally  mailable  or  not. 

Construing  Sections  Together.  —  As  in  the  case 
of  sections  3892  and  5469,  sections  3891  and 
5467  of  the  Revised  Statutes  are  to  be  consid- 
ered together,  the  offenses  of  secreting,  em- 
bezzling, or  destroying  mail  matter,  not 
containing  articles  of  value,  are  punishable 


under  the  former  section  and  like  offenses 
where  the  mail  matter  does  contain  anything 
of  value  are  punishable  under  the  latter. 
U.  S.  v.  Lacher,  134  U.  S.  624. 

2.  Two  Offenses  Created  by  Section  5467.  — 
U.  S.  v.  Lacher,  134  U.  S.  624;  U.  S.  v.  Atkin- 
son, 34  Fed.  Rep.  316;  U.  S.  v.  Pelletreau,  14 
Blatchf.  (U.  S.>  126,  27  Fed.  Cas.  No.  16,023; 
U.  S.  v.  Taylor,  1  Hughes  (U.  S.)  514,  28  Fed. 
Cas.  No.  16,438;  U.  S.  v.  Baugh,  1  Fed.  Rep. 
784;  U.  S.  v.  Delany,  55  Fed.  Rep.  475;  U.  S. 
v.  Wight,  38  Fed.  Rep.  106;  U.  S.  v.  Jenther, 
13  Blatchf.  (U.  S.)  335,  26  Fed.  Cas.  No. 
15,476;  U.  S.  v.  Long,  10  Fed.  Rep.  879,  and 
U.  S.  v.  Gruver,  35  Fed.  Rep.  59,  contra,  must 
be  considered  as  overruled  by  these  decisions. 

3.  Manner  of  Mailing  Immaterial.  —  U.  S.  v. 
Hamilton,  9  Fed.  Rep.  442. 

4.  Rev.  Stat.  U.  S.,  §  5469.  —  The  essential 
difference  between  the  offenses  covered  in 
§  3892  and  §  5469  is  this,  the  former  section 
deals  with  the  unauthorized  meddling  with 
the  mails,  for  the  purpose  of  gratifying  mere 
malice  or  prying  curiosity;  the  latter  section 
is  concerned  more  especially  with  thefts  and 
embezzlements  from  the  mails  for  the  purposes 
of  gain.    U.  S.  v.  Davis,  33  Fed.  Rep.  865. 

5.  Postmasters,  Postal  Clerks,  etc.  —  Sections 
3891  and  5467  cover  embezzlement  from  the 
mails  by  "  any  person  employed  in  any  de- 
partment of  the  postal  service."  For  cases  of 
prosecutions  against  postmasters  for  embez- 
zlement, see  U.  S.  v.  Bramham,  24  Fed.  Cas. 
No.  14,636,  3  Hughes  (U.  S.)  557;  U.  S.  v. 
Eddy,  1  Biss.  (U.  S.)  227,  25  Fed.  Cas.  No. 
15,024;  U.  S.  v.  Lancaster,  2  McLean  (U.  S.) 
431,  26  Fed.  Cas.  No.  15,556;  U.  S.  v.  Cum- 
mings,  25  Fed.  Cas.  No.  14,901;  U.  S.  v. 
Emerson,  6  McLean  (U.  S.)  406,  25  Fed.  Cas. 
No.  15,051. 

Deputy  Postmaster,  —  One  sworn  in  as  a 
deputy  postmaster  who  handled  mail  when- 
ever he  was  about  the  post  office  and  felt  in 
clined  to  do  so,  is  an  employee  within  §  5467. 
U.  S.  Rev.  Stat.  U.  S.  v.  Brent,  17  Int.  Rev. 
Rec.  54,  24  Fed.  Cas.  No.  14,639. 

Postal  Clerks.  —  For  prosecutions  against 
postal  clerks,  see  U.  S.  v.  Clark,  25  Fed.  Cas. 
No.  14,801;  Walster  v.  U.  S.,  42  Fed.  Rep. 
891. 
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citizens  and  to  open  letters  addressed  to  them.1 

3.  By  Mail  Carriers.  —  The  statutes  punishing  embezzlement  of  letters  or 
valuables  enclosed  in  them  include  mail  carriers,  and  a  person  may  be  con- 
victed as  a  mail  carrier  for  stealing  from  the  mails,  although  he  has  not  taken 
the  oath  of  office.2 

4.  By  Private  Individuals.  —  Embezzlement  from  the  United  States  mails 
by  any  individual  or  person  not  employed  in  the  mail  service  is  covered  by 
the  federal  laws.3  A  barkeeper  in  an  inn,  intrusted  to  carry  letters  to  and 
from  the  post  office,  who  fraudulently  converts  to  his  own  use  a  letter  enclos- 
ing money,  given  him  to  carry  to  the  post  office,  is  guilty  of  embezzlement.4 

5.  Decoy  Letters.  —  The  use  of  a  "decoy  "  letter,  for  the  purpose  of  detect- 
ing persons  guilty  of  embezzlement  from  the  United  States  mails  is  now 
allowed,  and  the  fact  that  the  letter  was  a  decoy  is  no  defense.5 

V.  Locality  of  the  Offense — 1.  In  General.  —  Since  an  indictment  for 
embezzlement  must  generally  be  prosecuted  in  the  county  in  which  the  offense 
was  committed,  and  since  embezzlement  in  one  state  cannot  be  punished  in 
another,  it  is  often  important  to  determine  in  what  place  an  embezzlement 
was  committed.  As  a  general  rule  the  offense  is  committed  not  where  the 
property  is  received,  but  where  it  is  converted,  unless  it  is  received  with  intent 
to  fraudulently  convert  it.6    If  an  employee,  agent,  or  bailee,  however,  refuses 


1.  Postmasters. —  U.     S.     v.     Bramham,  3 
Hughes  (U.  S.)  557,  24  Fed.  Cas.  No.  14,636. 

Postmasters  have  a  very  limited  right,  if 
they  have  any  at  all,  to  act  as  agents  of  citi- 
zens and  open  letters  and  use  money  enclosed, 
and  a  postmaster,  who  opens  a  letter  and 
takes  money  therefrom,  is  guilty  of  embezzle- 
ment, though  the  addressee  was  an  illiterate 
person  whose  letters  he  was  in  the  habit  of 
reading  to  him.  U.  S.  -o.  Bramham,  3  Hughes 
(U.  S.)  557,  24  Fed.  Cas.  No.  14,636. 

Neither  postmasters  nor  other  officers  have 
any  authority  to  open  a  letter  under  the  pre- 
text that  there  might  be  something  improper 
or  even  criminal  therein.  U.  S.  v.  Eddy,  1 
Biss.  (U.  S.)  227,  25  Fed.  Cas.  No.  15,024. 

See  also  U.  S.  v.  Pelletreau,  14  Blatchf.  (U. 
S.)  126,  27  Fed.  Cas.  No.  16,023;  U.  S.  Foye,  1 
Curt.  (U.  S.)  364;  U.  S.  v.  Martin,  2  McLean 
(U.  S.)  256,  26  Fed.  Cas.  No.  15,731;  U.  S.  v. 
Jenther,  13  Blatchf.  (U.  S.)  335,  26  Fed.  Cas. 
No.  15,476;  U.  S.  v.  Marselis,  2  Blatchf.  (U. 
S.)  in,  26  Fed.  Cas.  No.  15,725;  U.  S.  v. 
Laws,  2  Lowell  (U.  S.)  115,  26  Fed.  Cas.  No. 
I5,579;  U.  S.  v.  Fisher,  5  McLean  (U.  S.)  23; 
Goode  v.  U.  S.,  159  U.  S.  663;  Montgomery  v. 
U.  S.,  162  U.  S.  410. 

2.  Embezzlement  by  Mail  Carriers.  —  U.  S.  v. 
Wilson,  1  Baldw.  (U.  S.)  102;  U.  S.  v.  Foye,  1 
Curt.  (U.  S.)  364;  Rex  v.  Borrett,  6  C.  &  P. 
124,  25  E.  C.  L.  312;  Rex  v.  Rees,  6  C.  &  P. 
606,  25  E.  C.  L.  559. 

In  U.  S.  v.  Belew,  24  Fed.  Cas.  No.  14,563, 
a  mail  carrier  was  held  to  be  within  the  18th 
section  of  the  "  Act  regulating  the  post  office 
establishment  "  of  April  30,  1810,  punishing 
embezzlement  by  "  persons  employed  in  any 
of  the  departments  of  the  general  post  office." 

3.  By  Individuals.  —  Sections  3892  and  5469 
U.  S.  Rev.  Stat.  Section  3892  reads,  "Any 
person  who  shall  take  any  letter,"  etc.  Sec- 
tion 5469  reads,  "Any  person  who  shall  steal 
the  mail,  or  steal  or  take  from  or  out  of  any 
mail,  *  *  *  although  not  employed  in  the 
postal  service."  See  U.  S.  v.  McCready,  ri 
Fed.  Rep.  225  ;  In  re  Burkhardt,  33  Fed.  Rep.  25. 
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4.  People  v.  Dalton,  15  Wend.  (N.  Y.)  582. 
Here  it  is  held  that  to  convict  in  such  a  case  it 
is  not  necessary  to  show  that  the  defendant 
broke  open  the  letter  or  fled  after  the  commis- 
sion of  the  offense,  or  to  show  the  dissent  of 
his  employer;  it  is  enough  thai  there  is  a 
fraudulent  conversion,  and  that  being  shown, 
a  felonious  intent  is  established.  People  v. 
Dalton,  15  Wend.  (N.  Y.)  582.  See  Reg.  v. 
Townsend,  C.  &  M.  178,  41  E.  C.  L.  102, 
which  was  a  case  of  an  embezzlement  by  an 
individual,  acting  in  the  absence  of  the  letter 
carrier,  but  under  no  appointment. 

5.  Decoy  Letters.  —  It  is  no  defense  to  an  in- 
dictment of  a  post  office  employee  for  embez- 
zlement, that  the  letter  embezzled  was  a 
"  decoy."  addressed  to  a  fictitious  person  or 
place,  and  was  never  intended  to  be  delivered, 
nor  that  it  was  made  up  so  as  to  attract  atten- 
tion, and  indicate  that  it  had  money.  The 
fact  that  the  letters  embezzled  were  decoy 
letters  is  absolutely  immaterial  on  a  prosecu- 
tion for  embezzlement  under  §  5467  U.  S.  Rev. 
Stats.  U.  S.  v.  Wight,  38  Fed.  Rep.  106; 
Walster  v.  U.  S.,  42  Fed.  Rep.  891;  U.  S.  v. 
Dorsey,  40  Fed.  Rep.  752;  U.  S.  v.  Bethea,  44 
Fed.  Rep.  802;  U.  S.  v.  Whittier,  5  Dill.  (U.S.) 
35,  28  Fed.  Cas.  No.  16,688;  U.  S.  v.  Foye,  I 
Curt.  (U.  S.)  364,  25  Fed.  Cas.  No.  15,157; 
U.  S.  v.  Cottingham,  2  Blatchf.  (U.  S.)  470, 
25  Fed.  Cas.  No.  14,872;  U.  S.  v.  Jones,  80  Fed. 
Rep.  513;  Goode  v.  U.  S.,  159  U.  S.  663; 
Montgomery  v.  U.  S.,  162  U.  S.  410.  Dis- 
tinguish U.  S.  v.  Rapp,  30  Fed.  Rep.  818. 

U.  S.  v.  Denicke,  35  Fed.  Rep.  407;  U.  S.  v. 
Matthews,  35  Fed.  Rep.  890,  which  were  to  the 
contrary  have  been  overruled. 

See  the  title  Decoy  Letters,  vol.  9,  p.  15. 

6.  Locality  of  Offense.  —  In  Peoples.  Muiphy, 
51  Cal.  376,  the  defendant  was  indicted  for  em- 
bezzlement under  a  statute  punishing  a  per- 
son who  should  fraudulently  convert  to  his 
own  use  property  intrusted  to  him,  or  nhr 
should  secrete  the  same  with  fraudulent  intent 
to  so  convert  it.  It  appeared  that  the  properly 
was  so  intrusted  to  and  received  by  the  de- 
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to  account  for  property  or  money,  with  fraudulent  intent,  in  the  county  in 
which  it  was  received,  or,  if  in  that  county  he  conceives  the  intent  to  convert 
the  property  to  his  own  use,  and  has  possession  with  such  intent,  the  offense 
of  embezzlement  is  complete,  although  he  may  actually  expend  or  dispose  of 
the  money  or  property  in  another  count)'.1 


fendant  in  the  county  in  which  he  was  indicted, 
and  that  he  converted  it  in  another  county. 
The  trial  court  told  the  jury  that  the  mere  re- 
ceipt of  the  property  in  the  county  in  which  the 
prosecution  was  instituted,  regardless  of  any 
intent  upon  the  part  of  the  defendant  at  that 
time,  concluded  him  upon  the  question  of 
jurisdiction,  and  the  defendant  was  convicted. 
The  judgment  was  reversed  on  the  ground 
that  the  receipt  of  the  property  constituted  no 
part  of  the  offense,  unless  accompanied  by  the 
intent  at  the  time  upon  the  part  of  the  defend- 
ant to  fraudulently  convert  the  property  to  his 
own  use,  and  that  in  the  absence  of  such  an 
intent  the  offense  was  committed  in  the  county 
where  the  property  was  converted.  See  also 
Reed  v.  State,  16  Tex.  App.  586. 

Proof  of  Receipt  and  Failure  to  Account.  —  In 
State  v.  New,  22  Minn.  76,  the  evidence 
showed  that  the  defendant  received  the  money 
from  his  employer  in  the  county  in  which  he 
was  being  prosecuted  and  that  he  never  handed 
over  or  accounted  for  it,  as  it  was  his  duty  to 
do,  but  appropriated  it  to  his  own  use  without 
authority.  Where  he  made  the  appropriation 
did  not  affirmatively  appear.  The  court  did 
not  decide  what  would  be  the  effect  if  it  had 
appeared  that  the  money  was  appropriated  in 
another  county,  but  held  that  evidence  of  its 
receipt  in  the  county  in  which  the  prosecution 
was  instituted,  and  unexplained  failure  to 
hand  it  over  or  account  for  it  was  at  least 
prima  facie  evidence  that  the  offense  was  com- 
mitted in  that  county.  See  also  Wallis  v. 
State,  54  Ark.  611. 

In  Robson  v.  State,  83  Ga.  166,  it  was  held 
that  unless  it  appear  affirmatively  to  the  con- 
trary, the  embezzlement  of  public  money  by  a 
tax  collector  is  to  be  taken  as  committed  in 
the  county  of  which  he  is  an  officer,  if  commit- 
ted at  all. 

In  Dix  v.  State,  89  Wis.  250,  it  was  held  that 
evidence  that  an  agent  who  had  collected 
moneys  in  other  counties  was  in  the  county  in 
which,  by  contract,  it  was  his  duty  to  pay  over 
the  same,  and  that  he  failed  to  do  so,  is  not 
sufficient  to  sustain  a  conviction  of  embezzle- 
ment in  the  latter  county,  in  the  absence  of 
evidence  of  a  demand  of  payment  in  that 
county  by  the  person  entitled  to  receive  such 
moneys,  or  of  a  conversion  theieof  to  his  own 
use  in  that  county.  But  see  the  cases  cited  in 
the  note  following. 

1.  Money  or  Property  Need  Not  Be  Expended  or 
Disposed  of  in  the  County.  —  In  Rex  v.  Taylor, 
2  Leach  C.  C.  974,  Russ  &  R.  63,  it  was  held 
that  if  a  servant  receives  moneys  in  one 
county,  for  the  use  and  on  account  of  his  mas- 
ter who  lives  in  another  county,  and  does  not 
account  for  it  to  his  master,  the  offense  of  em- 
bezzling the  money  may  be  laid  to  have  been 
committed  in  the  county  in  which  his  master 
lives. 

In  Reg.  v.  Murdock,  2  Den.  C.  C.  298,  5  Cox 
C.  C.  360,  it  appeared  that  the  duty  of  a  serv- 
ant was  to  go  into  a  neighboring  county,  D., 


every  Monday,  and  there  collect  moneys  for 
his  master,  and  to  return  to  N.,  where  the 
master  lived,  and  to  pay  over  what  he  had  re- 
ceived on  Saturday  night.  The  servant  re- 
ceived money  for  his  master  in  county  D.,  but 
did  not  return  to  his  master  and  account  on 
the  following  Saturday.  Two  months  after- 
wards his  master  met  him  in  N.,  and  asked 
him  for  the  money,  upon  which  he  stated  that 
he  was  sorry  he  had  spent  it.  It  was  held  that 
there  was  evidence  for  the  jury  of  an  embezzle- 
ment in  N. 

In  Reg.  v.  Rogers,  3  Q.  B.  Div.  28,  the  facts 
were  as  follows:  A  clerk  whose  duty  it  was  to> 
remit  at  once  to  his  employers  in  Middlesex 
county  all  moneys  collected  by  him  as  their 
clerk,  collected  at  York,  on  the  18th  of  April, 
a  sum  of  money  as  such  clerk,  but  never  re- 
mitted any  portion  of  it.  On  the  19th  and  20th 
of  April  he  wrote  and  posted  from  places  in 
Yorkshire  to  his  employers  in  Middlesex  letters 
making  no  mention  of  the  money  so  collected, 
and  on  the  21st  of  April  he  wrote  and  posted 
at  Doncaster  in  Yorkshire  to  his  employers  in 
Middlesex  a  letter  which  was  intended  10  make 
them  believe  that  he  had  not  then  in  fact  col- 
lected the  money  in  question.  These  letters 
were  duly  received  by  the  employers  in  Mid- 
dlesex. It  was  held  by  Kelly,  C.  B.,  and 
Field,  Lindley,  and  Manisty,  JJ.,  that  the  re- 
ceipt of  the  letter  of  the  21st  of  April  in  Mid- 
dlesex was  sufficient  to  give  jurisdiction  to  try 
the  prisoner  in  Middlesex.  Huddleston,  B., 
thought  that  no  part  of  the  crime  was  commit- 
ted in  Middlesex,  and  that  the  prisoner  was 
wrongly  indicted  in  that  county. 

In  State  v.  Small,  26  Kan.  209,  it  appeared 
that  the  accused,  who  was  charged  with  em- 
bezzlement of  a  gelding,  had  such  gelding  de- 
livered to  him  as  bailee  in  Sedgwick  county, 
and  thereafter  fraudulently  removed  the  ani- 
mal for  the  purpose  of  applying  it  to  his  own 
use,  from  Sedgwick  to  Sumner  county,  and 
traded  off  the  same  in  that  county,  and  then, 
upon  demand  in  Sedgwick  county,  refused  to 
return  the  animal  to  the  person  entitled  there- 
to, in  accordance  with  the  terms  of  the  bail- 
ment, and  falsely  represented  and  stated  that 
the  animal  had  strayed  away  from  him.  It 
was  held  that  the  offense  of  embezzlement  was 
complete  in  Sedgwick  county,  when  the  defend- 
ant fraudulently  removed  the  property  with 
intent  to  apply  it  to  his  own  use,  and  that  the 
accused  was  properly  tried  and  convicted  in 
that  county.  See  also  Cohen  v.  State,  20  Tex. 
App.  224;  Brown  v.  State,  23  Tex.  App.  214. 
See  Spalding  v.  People,  172  111.  40. 

In  Campbell  v.  State,  35  Ohio  St.  70,  it  wa? 
held  that  when  an  agent  is  prosecuted  for  the 
embezzlement  of  his  employer's  money,  in  a 
certain  county  wherein  he  had  possession  of 
the  money,  and  in  which  it  was  his  duty  to  ac- 
count to  his  employer  upon  demand  being 
made,  it  is  no  defense  to  show  that  he  had  ex- 
pended the  money  for  his  own  use  in  another 
county.    In  reply  to  the  contention  that  the 
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Eeason  for  the  Latter  Rule.  —  This  is  clear,  when  it  is  remembered  that  "the 
first  possession  being  lawful,  the  act  of  embezzlement  consists,  in  a  certain 
sense,  in  a  mere  act  of  the  mind  without  any  outward  and  visible  trespass,  as 
in  the  case  of  ordinary  larceny,"  and  that  the  fact  that  this  mental  act  of 
fraudulent  appropriation  has  taken  place  has  to  be  inferred  from  the  conduct 
of  the  defendant.1 

2.  Conversion  in  Another  State.  —  Ordinarily  a  servant,  agent,  or  bailee  who 
receives  property  in  one  state  and  converts  the  same  in  another  is  not  guilty 
of  embezzlement,  and  cannot  be  prosecuted  in  the  former  state  ;  but  the  legis- 
lature has  the  power,  and  it  has  sometimes  been  exercised,  to  punish  such  a 


conversion.* 

offense  was  committed  in  the  latter  county, 
and  not  in  the  former,  the  court  said:  "  The 
removal  of  the  money  from  such  county  for 
such  purpose,  as  well  as  the  refusal  to  account, 
was  an  act  of  embezzlement.  The  fallacy  of 
the  plaintiff's  position  is  in  the  assumption  that 
the  only  act  of  embezzlement  is  in  the  paying 
out  of  the  money  by  the  agent  for  his  own  use. 
Suppose  he  had  retained  the  money  in  his  own 
possession  and  had  merely  refused  to  account, 
the  crime  would  have  been  complete;  while,  on 
the  other  hand,  if  the  money  had  been  ex- 
pended, and  he  had  accounted  at  the  proper 
time  with  his  employer  by  the  payment  of 
other  money  of  equal  value,  no  offense  would 
have  been  committed." 

In  State  v.  Bailey,  50  Ohio  St.  636,  it  ap- 
peared that  a  contract  of  employment  was 
made  in  Lucas  county,  by  which  the  accused 
was  authorized  to  canvass  for  the  sale  of  and 
sell  his  employer's  goods  in  Sandusky  county, 
and  to  account  therefor  in  Lucas  county, 
weekly,  either  by  letter  or  in  person;  and  at 
his  request  goods  were  sent  by  express  from 
his  employer's  place  of  business  in  Lucas 
county  to  him  in  Sandusky  county,  which  he 
received  and  sold  in  the  latter  county,  part  of 
the  proceeds  of  which  he  converted  to  his  own 
use,  in  Sandusky  county,  and  part  in  the  state 
of  New  York.  After  the  sale  of  the  goods  he 
wrote  a  false  account  of  the  transaction  to  his 
employers,  addressed  to  them  in  Lucas  county, 
which  he  mailed  to  them  on  the  railroad 
train  while  absconding,  and  which  they 
received  in  Lucas  county.  Under  these  cir- 
cumstances it  was  held  that  the  accused 
might  be  indicted  and  tried  in  Lucas  county 
for  the  embezzlement  thus  committed.  The 
court  said  in  this  case:  "  No  doubt  the 
venue  may  be  laid  in  the  county  where  the 
money  was  actually  converted  to  the  defend- 
ant's use.  This  is  generally,  if  not  uni- 
versally, maintained  by  the  text-writers,  as 
well  as  by  the  courts,  both  in  England  and  in 
the  United  States.  6  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  498;  1  Bish.  Cr.  Pro.,  61.  And 
if  the  entire  transaction  constituting  the  em- 
bezzlement occurred  in  one  county  only,  the 
venue,  as  matter  of  course,  should  be  laid 
therein.  But  if  the  transaction  extended  to 
different  counties,  the  authorities  generally 
hold  that  the  jurisdiction  of  the  county  in 
which  the  act  of  conversion  occurred  is  not 
exclusive." 

Place  of  Delivery  —  Delivery  of  Carrier's  Checks. 
1 —  In  Cohen  v.  State,  20  Tex.  App.  224,  it  was 
proved  in  a  prosecution  fcr  the  embezzlement 
of  goods,  that,  the  goods  being  selected  from 


their  stock  by  the  owners  and  the  accused, 
acting  together,  the  owners  packed  the  same 
in  trunks,  and  at  the  request  of  the  accused  de- 
livered the  trunks  to  a  railway  company  in 
Galveston  for  shipment  to  Luling,  paying  the 
excess  freight  and  receiving  checks  for  the 
trunks  upon  the  accused's  ticket,  which  checks 
they  delivered  to  the  accused  in  Galveston.  It 
was  held  that  the  delivery  of  the  checks  in 
Galveston  was  a  sufficient  delivery  of  the  goods 
in  Galveston  to  fix  in  that  county  the  venue 
in  a  prosecution  of  the  accused  for  the  em- 
bezzlement of  the  goods. 

1.  Reason  for  These  Decisions.  —  State  v.  Baura- 
hager,  28  Minn.  226.  See  supra,  this  title. 
Elements  of  the  Offense —  The  Act  by  Which 
Embezzlement  Is  Effected. 

2.  Conversion  in  Another  State.- — In  State?/. 
Haskell,  33  Me.  127,  it  was  held  that  the  stat- 
ute of  Maine  punishing  embezzlement  by  a  per- 
son of  property  intrusted  to  him  to  be  carried 
for  hire,  made  it  an  offense  punishable  in 
Maine,  if  a  person  to  whom  property  should 
be  intrusted,  to  be  by  him  carried  for  hire  and 
delivered  in  another  state,  should,  before 
such  delivery,  fraudulently  convert  the  same 
to  his  own  use,  whether  the  act  of  conver- 
sion should  be  in  Maine  or  in  another  state. 
In  this  case  the  court  said:  "  The  offense  of 
embezzlement  and  all  other  offenses  are  pun- 
ishable only  in  the  state  within  whose  juris- 
diction they  have  been  committed.  But  the 
legislature  of  a  state  may  make  an  act  done 
within  its  jurisdiction  an  offense  by  reason  of 
other  acts  subsequently  done  without  its  juris- 
diction. And  it  may  be  just  legislation,  and 
necessary  for  the  protection  of  the  rights  of  its 
own  citizens  to  do  so.  It  may  declare,  if  a 
person  within  the  state  shall  receive  property 
to  be  carried  for  hire,  and  delivered  to  a  person 
out  of  the  state,  and  shall  fraudulently  convert 
the  same  to  his  own  use,  either  within  or  with- 
out the  state,  that  he  shall  be  considered  to 
have  received  it  with  a  felonious  intent,  and 
that  he  shall  be  deemed  to  be  guilty  of 
larceny.  *  *  *  The  act  of  fraudulent  con- 
version, wherever  committed,  appears  to  have 
been  regarded  as  evidence  of  an  intention  ex- 
isting at  the  time  of  its  reception  to  commit 
the  crime,  or  to  do  the  act  declared,  to  amount 
to  larceny.  The  elements  required  by  the 
statute  to  constitute  the  crime  are,  that  the 
goods  should  be  delivered  to  a  person  to  be  by 
him  carried  for  hire,  and  to  be  delivered  to 
another  person,  or  at  a  certain  place;  that  the 
same  should  be  by  him  embezzled  or  fraudu- 
lently converted  10  his  own  use,  '  before  the 
same  shall  be  delivered  at  the  place  or  to  the 
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3.  Bringing  into  One  County  or  State  Property  Embezzled  in  Another.  —  In 

some  states  it  is  provided  by  statute  that  the  offense  of  embezzlement  may 
be  prosecuted  in  any  county  in  which  the  defendant  may  have  taken  or 
received  the  property,  or  through  or  into  which  he  may  have  undertaken  to 
transport  it.1  Such  provisions  are  very  common  in  the  case  of  larceny.8  In 
Massachusetts  it  has  been  held  in  effect  that  where  the  statute  declares  embez- 
zlement to  be  larceny,  and  either  the  common-law  doctrine  in  the  particular 
state  or  a  statute  makes  it  larceny  to  bring  into  the  state  goods  stolen  in 
another  state,  an  indictment  will  lie  where  a  person  brings  into  the  state  goods 
embezzled  in  another  state.3 

4.  Embezzlement  in  the  State  by  a  Person  Without.  —  Embezzlement  may  be 
committed  within  the  limits  of  the  state  by  a  person  who  is  at  the  time  in 
another  state.4 

VI.  Evidence — 1.  Scope  of  Section.  —  The  general  rules  of  criminal  evidence, 
which  are  applicable  to  prosecutions  for  embezzlement  as  well  as  to  prosecu- 
tions for  any  other  crime,  will  be  fully  treated  in  other  parts  of  this  work.5 
This  section  will  be  confined  to  a  treatment  of  those  matters  of  evidence  only 
which  are  so  peculiar  to  prosecutions  for  this  crime  that  a  treatment  of  them 
here  is  necessary  to  a  thorough  understanding  of  the  subject. 

2.  Presumptions  —  Burden  of  Proof.  —  In  a  prosecution  of  a  public  officer  for 
embezzlement  of  public  moneys  which  he  was  charged  with  the  duty  of  receiv- 


person  where  or  to  whom  they  were  to  be  de- 
livered.' There  is  no  requirement  that  the 
fraudulent  conversion  should  be  made  within 
the  state;  and  it  is  not  unreasonable  to  con- 
clude that  it  was  the  intention  of  the  framers 
of  the  statute  to  make  such  a  breach  of  trust 
and  fraudulent  conversion,  wherever  com- 
mitted, an  offense  in  the  state  where  the  prop- 
erty was  received  and  the  trust  assumed.  Such 
fraudulent  breach  of  trust  and  conversion, 
although  it  would  not  by  the  common  law 
amount  to  embezzlement  or  larceny  in  this 
state,  the  legislature  might  declare  should  be 
deemed  to  be  larceny  or  any  other  well  denned 
offense  respecting  property." 

1.  Bringing  into  One  County  Property  Embezzled 
in  Another.  —  Cohen  v.  State,  20  Tex.  App.  224; 
Brown  v.  State,  23  Tex.  App.  214;  Cole  v. 
State,  16  Tex.  App.  461. 

2.  See  the  title  Larceny. 

3.  Bringing  into  the  State  Goods  Embezzled  in 
Another  State.  —  Com.  v.  Parker,  165  Mass.  526. 
In  this  case  it  was  said:  "  Our  statutory 
provisions  relating  to  embezzlement  provide 
that  one  who  embezzles  '  shall  be  deemed 
guilty  of  simple  larceny,'  or  '  deemed  guilty  of 
larceny.'  Pub.  Stat.,  c.  203,  §§  37,  35,  40,  41, 
43.  The  crime,  therefore,  which  a  person 
commits  who  violates  the  provision  of  these 
sections,  is  that  of  larceny.  Com.  v.  Pratt, 
132  Mass.  246.  In  Com.  v.  Holder,  9  Gray 
(Mass.)  7,  it  was  stated  by  Chief  Justice  Shaw 
to  be  the  settled  law  of  this  commonwealth 
that  a  person  who  committed  larceny  in  an- 
other state  and  brought  the  stolen  property 
here,  could  be  punished  for  larceny  here.  See 
also  Com.  v.  Cullins,  1  Mass.  116;  Com.  v. 
Andrews,  2  Mass.  14,  3  Am.  Dec.  17;  Com.  v. 
Rand,  7  Met.  (Mass.)  477,  41  Am.  Dec.  455; 
Com.  v.  Uprichard,  3  Gray  (Mass.)  434,  63  Am. 
Dec.  762.  In  the  case  last  cited,  while  the 
doctrine  above  stated  was  admitted,  it  was 
held  not  to  apply  to  the  case  of  goods  stolen 
in  one  of  the  British  Provinces,  and  brought 
here.    The  offense  of  embezzlement  has  been 


often  stated  to  be  larceny  committed  by  a  cer- 
tain class  of  persons,  without  a  trespass,  or,  in 
other  words,  a  statutory  larceny.  See  Com.  v. 
Macloon,  101  Mass.  6,  100  Am.  Dec.  89;  Com. 
v.  White,  123  Mass.  430,  25  Am.  Rep.  116. 
It  may  be  suggested  that  the  doctrine  above 
stated  in  regard  to  larceny  at  common  law 
rests  upon  a  legal  fiction,  namely,  that  by 
taking  the  stolen  property  into  another  state 
the  thief  commits  a  new  taking,  and  that  in 
embezzlement  there  is  no  wrongful  taking. 
But  we  do  not  see  why  it  may  not  equally  well 
be  said  that  so  long  as  a  person  who  embezzles 
property  continues  in  possession  of  it,  he  newly 
converts  it.  In  England  it  is  well  settled  that 
a  person  may  commit  an  act  in  one  county 
which  renders  him  liable  to  be  there  indicted 
for  embezzlement,  and  yet  he  may  commit  an- 
other act  in  relation  to  the  same  property  in  an- 
other county  for  which  he  may  be  there  indicted 
for  embezzlement.  Rex  v.  Taylor,  3  B.  &.  P. 
596;  Rex  v.  Hobson,  R.  &  R.  C.  C.  56;  Reg.  v. 
Murdock,  2  Den.  C.  C.  298;  Reg.  v.  Rogers,  3 
Q.  B.  Div.  28."  On  this  question,  see  the 
title  Larceny. 

4.  Embezzlement  in  a  State  by  a  Person  With- 
out.—  Thus,  in  Ex  p.  Hedley,  31  Cal.  109,  il 
was  held  that  an  agent  residing  out  of  Cali- 
fornia, of  a  principal  who  lived  in  that  state, 
committed  the  crime  of  embezzlement  there 
where  he  drew  telegraphic  checks,  in  the 
course  of  his  agency,  on  his  principal,  and  con- 
verted the  money  to  his  own  use,  with  intent 
to  embezzle  the  same.  The  court  said:  "  The 
offense,  though  commenced  without  this  state, 
was  consummated  within  it,  and  the  offender 
having  been  found  in  the  state  and  arrested 
therein,  is  clearly  amenable  to  its  criminal 
justice." 

5.  See  the  titles  Accomplices,  vol.  1,  p.  3S9; 
Burden  of  Proof,  vol.  5,  p.  21;  Character 
(In  Evidence),  vol.  5,  p.  850;  Confessions, 
vol.  6,  p.  520;  Corpus  Delicti,  vol.  7,  p.  861; 
Evidence,  and  the  cross-references  there  given; 
Witnesses. 
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ing,  a  showing  that  the  amount  claimed  to  have  been  embezzled  was  actually 
paid  in  to  him  raises  a  presumption  that  it  was  paid  in  money.1 

Embezzlement  Must  Be  Proved  —  No  Presumption  of  Crime.  —  The  law  does  not  pre- 
sume, however,  that  merely  because  money  has  been  intrusted  to  an  individual, 
he  has  embezzled  it ;  and  a  person  making  such  a  charge  must  establish  its 
truth.  It  does  not  devolve  upon  the  person  accused  to  disprove  it,  nor  to 
show  what  disposition  he  made  of  the  money.3  But  it  has  been  held  under 
the  Nebraska  statute  that  the  failure  or  refusal  ,of  a  retiring  county  treasurer 
to  promptly  pay  over  to  his  successor  any  of  the  public  money  in  his  hands  as 
such  officer,  is  prima  facie  evidence  of  embezzlement.3 

3.  Competency,  Relevancy,  and  Materiality  —  a.  In  General.  —  The  general 
rules  as  to  the  competency,  relevancy,  and  materiality  of  evidence  apply  with 
full  force  to  a  prosecution  for  embezzlement.  Evidence  of  any  matter  which 
bears  on  the  charge,  and  serves  to  throw  light  upon  the  circumstances,  and 
tends  to  either  inculpate  or  exculpate  the  defendant,  is  admissible.4  But 
neither  the  state  nor  the  defendant  may  introduce  evidence  of  matters  which 
do  not  bear  on  the  question  of  guilt  or  innocence,5  particularly  where  such 


1.  Presumption  as  to  Payment  in  Money.  — 

Thus  a  county  treasurer  is,  under  the  law, 
chargeable  as  with  money  to  the  amount  of 
all  taxes  paid  to  him,  although  he  may  receive 
payment  in  certain  orders.  The  amount  so 
charged  to  him,  and  upon  trial  proved  to  have 
been  paid,  is  presumed,  prima  facie,  to  have 
been  received  in  money;  and  it  is  for  the  de- 
fendant, if  he  would  overcome  this  presump- 
tion, to  present  proof  of  the  manner  of 
payment.  State  v.  Ring,  29  Minn.  78,  4  Crim. 
L.  Mag.  763. 

2.  Embezzlement  Not  Presumed  —  Burden  of 
Proof.  —  Walker  v.  State,  (Ala.  1898)  23  So. 
Rep.  149;  Thomas  v.  Dunaway,  30  111.  373. 
See  infra,  this  section.  Sufficiency  of  Evi- 
dence. 

3.  Refusal  of  Public  Officer  to  Pay  Over  Money 
to  Successor.  —  Whitney  v.  State,  (Neb.  1898)  73 
N.  W.  Rep.  696. 

4.  Competency.  Relevancy,  and  Materiality  — 
In  General.  —  Carr  v.  State,  104  Ala.  43; 
Reeves  v.  State,  95  Ala.  31;  State  v.  Hasle- 
dahl,  3  N.  Dak.  36;  Leonard  v.  State,  7  Tex. 
App.  417;  Malcolmson  v.  State,  25  Tex.  App. 
267. 

Rev.  Stat.  Florida,  §  2897,  which  provides 
that  evidence  may  be  given  of  anv  embezzle- 
ment committed  within  six  months  after  the 
lime  stated  in  the  indictment,  only  excludes 
proof  of  an  actual  embezzlement  not  committed 
within  the  prescribed  period.  It  does  not  ex- 
clude proof  of  any  fact  or  circumstance  which 
tends  to  prove  the  main  issue  in  the  case,  for 
the  reason  that  such  fact  or  circumstance  itself 
may  have  happened  before  the  date  alleged. 
Thalheim  v.  State,  38  Fla.  169. 

On  the  trial  of  the  keeper  of  a  cotton  yard 
for  embezzlement  for  certain  bales  of  cotton, 
it  was  shown  that  the  defendant  left  the  city, 
leaving  in  his  cotton  yard  a  quantity  of  cotton 
belonging  to  different  persons  and  amounting 
to  more  than  that  he  was  claimed  to  have 
embezzled,  and  the  state  offered  evidence  to 
show  who  claimed  and  got  that  cotton  and 
was  allowed  to  introduce  evidence  as  to  whom 
the  cotton  left  belonged  to,  for  the  purpose  of 
showing  that  the  cotton  of  the  prosecutor  was 
embezzled.  Leonard  v.  State,  7  Tex.  App. 
417. 


Evidence  Tending  to  Exculpate.  —  Walker  v. 

State,  (Ala.  1898)  23  So.  Rep.  149. 

5.  Evidence  Not  Bearing  on  Question  of  Guilt  or 
Innocence.  —  Evidence  of  the  profits  of  the  de- 
fendant's employers  from  their  business  is 
irrelevant  and  inadmissible.  People  v.  Bidle- 
man,  104  Cal.  608. 

On  the  trial  of  an  indictment  of  an  officer  of 
a  corporation  for  embezzlement,  evidence  of 
the  manner  in  which  the  capital  stock  of  the 
company  was  paid  in  is  irrelevant.  State  v. 
Silva,  130  Mo.  440. 

On  the  trial  of  an  officer  of  a  corporation  for 
embezzlement,  It  is  wholly  immaterial  that 
another  corporation,  having  the  same  presi- 
dent, owes  the  defendant  a  sum  largely  in  ex- 
cess of  his  shortage  to  the  company  whose 
funds  he  was  alleged  to  have  embezzled. 
Therefore  testimony  of  such  fact  is  properly 
excluded.    State  v.  Silva,  130  Mo.  440. 

In  a  prosecution  for  the  embezzlement  of 
funds  collected  by  the  defendant  on  certain 
particular  drafts  remitted  to  him,  as  agent,  by 
the  oil  company,  the  court,  rightfully  excluded 
evidence  as  to  the  nature  of  dealings  between 
the  defendant  and  the  oil  company  in  the 
matter  of  goods  consigned  to  him  as  a  mer- 
chant, such  testimony  being  irrelevant.  State 
v.  Sterling,  41  La.  Ann.  683. 

On  the  trial  of  a  bank  president  for  embez- 
zlement, the  fact  that  his  brother,  who  was 
vice-president  of  the  bank,  kept  a  private  box 
of  papers  in  the  bank,  and  secretly  removed  it 
without  the  defendant's  knowledge,  the  night 
before  the  bank  made  an  assignment,  is  not 
relevant  or  admissible  as  evidence  for  any 
purpose.     Reeves  v.  State,  95  Ala.  31. 

The  power  to  fix  the  allowance  for  a  post 
office  is  in  the  postal  department,  and  on  an 
indictment  of  a  postmaster  for  embezzlement, 
evidence  that  amounts  in  excess  of  such  allow- 
ance were  expended  for  the  expenses  of  the 
office  is  incompetent;  nor  can  the  postmaster 
shield  himself  from  criminal  liability  for  un- 
lawful use  of  the  money  by  the  claim  that  as 
to  such  extra  expenditure  his  accounts  are 
"  unsettled."  U.  S.  v.  Adams,  2  Dakota  305, 
2  Crim.  L.  Mag.  823. 

Offer  to  Secure  Balance.  —  An  offer  of  a  public 
officer  accused  of  embezzlement  to  make  a  de- 
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matters  serve  to  prejudice  the  jury  against  the  defendant,1  or  in  his  favor.8 

Terms  of  Contract.  —  When  an  agent  or  bailee  is  indicted  for  embezzlement, 
ev  idence  of  the  terms  of  the  contract  of  agency  or  bailment  is  admissible.3 

Financial  Condition  of  Defendant.  —  On  the  trial  of  a  person  accused  of  embezzle- 
ment, evidence  of  the  defendant's  financial  circumstances  and  expenditures 
immediately  prior  to  and  at  the  time  he  assumed  his  office  or  trust,  and  during 
the  time  of  his  holding  the  same,  is  competent  and  relevant.4 

Harmless  Error  in  Admission  of  Evidence.  —  Where  the  admission  of  immaterial  or 
irrelevant  testimony  has  not  served  to  prejudice  either  side,  the  error  is  harm- 
less and  will  not  furnish  ground  for  a  new  trial.5 

b.  Employment  or  Relation  of  Trust.  —  In  a  prosecution  for  embez- 
zlement it  must  be  shown  that  the  defendant  was  in  the  employment  of,  or 
held  a  relation  of  trust  and  confidence  towards,  the  person  whose  money  or 
property  he  is  alleged  to  have  converted.    Any  evidence  tending  to  establish 


posit  of  a  certain  amount  to  secure  the  govern- 
ment for  any  balance  that  may  be  found 
against  him,  is  nothing  more  than  a  proposed 
compromise  to  avoid  the  prosecution,  and  can- 
not be  received  as  evidence  of  indebtment 
to  any  specified  sum.  U.  S.  v.  Forsythe,  6 
McLean  (U.  S.)  584. 

Evidence  Implicating  Others.  —  On  a  trial  of 
an  officer  of  a  bank  for  embezzlement,  the  de- 
fendant offered  to  show  that  other  officers  of 
the  bank  were  in  complicity  with  him,  and 
that  false  entries  were  made  with  their  knowl- 
edge and  approval  for  the  deception  of  the 
bank  department  at  trie  capital  of  the  state. 
This  testimony  was  properly  excluded,  as  it 
constituted  no  shield  or  defense  to  the  defend- 
ant. Humphrey  v.  People,  18  Hun  (N.  Y.) 
393- 

1.  Evidence  Tending  to  Prejudice  Jury  Against 
Defendant.  —  On  a  trial  for  embezzlement  testi- 
mony of  the  person  whose  money  was  claimed 
to  have  been  embezzled  that  he  was  put  to  an 
extra  expense  of  seventy  or  eighty  dollars  by 
reason  of  the  defendant's  failure  to  furnish  the 
money  is  immaterial,  because  it  does  not  tend 
to  prove  or  disprove  the  charge.  State  v. 
Brooks,  85  Iowa  366. 

On  the  trial  of  an  indictment  against  the 
treasurer  of  a  corporation  for  embezzling  its 
funds,  it  was  held  error  to  allow  the  people  to 
prove  that  the  directors  of  the  corporation  di- 
rected the  defendant  to  pay  a  certain  claim  of 
indebtedness  against  the  corporation  before 
paying  any  other  claim,  and  that  he  disobeyed 
this  order  by  paying  out  some  money  in  his 
hands  on  another  claim  before  paying  in  full 
the  claim  which  he  was  so  directed  to  pay;  as 
such  evidence  was  not  pertinent  and  might 
have  had  a  tendency  to  prejudice  the  jury. 
Thornell  v.  People,  11  Colo.  305. 

Character  of  Defendant.  —  On  a  trial  for  em- 
bezzlement, it  is  not  competent  to  prove  the 
general  character  of  the  defendant  for  profan- 
ity.   Butler  v.  State,  91  Ala.  87. 

In  a  prosecution  of  the  secretary  and  treas- 
urer of  a  corporation  for  embezzlement,  the 
state  was  allowed  to  read  in  evidence  a  deed 
from  the  company,  signed  by  the  president 
and  attested  by  the  defendant,  conveying  to  a 
certain  person  nine  sections  of  land  for  520 
shares  of  the  capital  stock  of  the  company, 
which  transaction  was  claimed  to  be  fraudu- 
lent.   It  was  held  that  this  was  error,  as  the 


evidence  did  not  tend  to  prove  the  embezzle- 
ment or  to  explain  any  material  fact  in  the 
case,  but  tended  only  to  prejudice  the  jury 
against  the  defendant,  by  placing  him  before 
them  as  a  corrupt  man,  capable  of  at  least 
committing  a  fraud  on  the  company  of  which 
he  was  then  secretary  and  treasurer.  Mal- 
colmson  v.  State,  25  Tex.  App.  267. 

See  generally,  the  title  Character  (In  Evi- 
dence), vol.  5,  p.  850. 

2.  Evidence  Tending  to  Prejudice  Jury  in  Favor 
of  Defendant.  —  Walker  v.  State,  (Ala.  1898)  23 
So.  Rep.  149;  Coats  v.  People,  4  Park.  Cr. 
Rep.  (N.  Y.  Supieme  Ct.)  662. 

Possession  of  Other  Funds.  —  A  person  who  is 
charged  with  embezzling  certain  funds,  while 
he  was  state  treasurer,  cannot  introduce  evi- 
dence to  show  that  when  he  resigned  he  had 
on  deposit  a  large  sum  of  money  belonging  to 
a  certain  fund,  no  part  of  which  he  is  charged 
with  embezzling.  State  v.  Noland,  III  Mo. 
473- 

Settlement  by  Bondsmen.  —  On  the  trial  of  a 

person  for  embezzlement  as  a  state  officer,  evi- 
dence that  the  shortage  has  been  made  good 
by  his  bondsmen  is  incompetent,  as  such  fact, 
if  proved,  does  not  destroy  the  criminality  of 
the  defendant's  act.  State  v.  Noland,  ill  Mo. 
473.  See  supra,  this  title,  Elements  of  the 
Offense  —  Return  of  Property  or  Settlement. 

3.  Terms  of  Contract.  —  Leonard  v.  State,  7 
Tex.  App.  417. 

4.  Evidence  of  Financial  Condition  of  Defendant 
Admissible.  —  Reeves  v.  State,  95  Ala.  31;  U. 
S.  v.  Camp,  2  Idaho  215,  8  Crim.  L.  Mag.  355, 
7  Crim.  L.  Mag.  796. 

5.  Harmless  Error.  —  State  v.  Brooks,  85 
Iowa  366;  Malcolmson  v.  State,  25  Tex.  App. 
267. 

In  a  trial  for  embezzlement,  evidence  that 
the  person  whose  money  was  alleged  to  have 
been  embezzled,  was  put  to  some  extra  ex- 
pense by  reason  thereof,  while  immaterial, 
was  held  not  to  be  prejudicial  to  the  defend- 
ant.   State  v.  Brooks,  85  Iowa  366. 

A  convicti'on  of  embezzlement  will  not  be  re- 
versed in  a  case  where  the  defendant  admitted 
having  used  the  money  without  the  owner's 
consent,  because  another  witness  was  allowed 
to  state  that  the  owner  did  not  consent  to 
the  defendant's  appropriating  the  money. 
Farmer  v.  State,  (Tex.  Crim.  App.  1S96)  34  S. 
W.  Rep.  620. 
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these  facts,  and  not  repugnant  to  the  general  rules  concerning  the  admissibility 
of  evidence,  may  be  introduced.1 

c.  Receipt  and  Conversion  or  Appropriation  of  Property.  —  And. 
subject  to  the  general  rules  relating  to  the  competency  of  evidence,  the  state 
may  show  any  facts  which  tend  materially  to  prove  the  receipt  by  the  defend- 
ant of  the  money  or  property  alleged  to  have  been  embezzled,  and  a  conversion 
•or  appropriation  of  the  same  by  him.2 


1.  Evidence  Admissible  to  Show  Employment.  — 

On  the  trial  of  an  indictment  for  embezzle- 
ment against  a  person  alleged  to  be  the  agent 
of  an  incorporated  club,  it  is  competent  for 
the  prosecution  to  show  that,  prior  to  the  in- 
corporation of  the  club,  the  defendant  had 
been  in  the  employ  of  an  unincorporated  soci- 
€ty  of  which  the  club  was  the  successor,  what 
his  position  and  duties  were  in  the  employ  of 
such  society,  and  that  he  retained  the  same 
position  and  duties  after  the  incorporation  of 
the  club.  Grillo  v.  State,  2  Ohio  Dec.  208,  9 
Ohio  Cir.  Ct.  Rep.  394. 

Upon  an  indictment  against  a  person  for 
embezzlement  of  moneys  of  his  principal, 
coming  to  his  hands  as  an  agent,  letters  found 
in  the  office  recently  occupied  and  vacated  by 
the  defendant,  and  in  letter-files  kept  by  him, 
in  the  handwriting  of  the  officers  of  such  prin- 
cipal, the  same  being  a  corporation,  and 
touching  the  matter  of  the  agency  of  the  de- 
fendant, where  such  letters  appear  to  have 
been  invited  by  other  letters  from  the  defend- 
ant, and  appear  to  have  been  acted  upon  in 
the  course  of  the  agency,  are  admissible  in 
evidence  against  such  defendant.  They  are 
relevant  testimony  upon  the  agency  of  the  de- 
fendant, which  was  a  material  fact  to  be  estab- 
lished in  the  case.  Thalheim  v.  State,  38  Fla. 
169. 

Evidence  of  Receipt  of  Money  in  Official  Capac- 
ity.—  In  Stanley  v.  State,  88  Ala.  154,  the  de- 
fendant was  indicted  for  embezzling  in 
knowingly  converting  to  his  own  use,  or  per- 
mitting another  to  use,  moneys  which  were 
paid  into  his  office,  or  received  by  him  in  his 
official  capacity  as  clerk  of  the  Circuit  Court. 
The  solicitor  elected  to  charge  the  defendant 
with  having  embezzled  the  solicitor's  fees  in 
•five  specified  cases  in  which  the  defendants 
were  convicted,  at  the  fall  term,  1887,  of  the 
court.  No  final  record  having  been  made  up 
since  1882,  and  the  original  indictments  in  the 
cases  of  the  person  convicted  having  been 
mislaid  or  lost,  the  solicitor  introduced  in  evi- 
dence the  trial  dockets  and  the  minutes  of  the 
court,  to  show  the  conviction  of  the  defendants 
in  the  cases  selected ;  and  confessions  of  judg- 
ment for  the  fines  and  costs;  also  the  issue  of 
executions,  the  collection  of  the  solicitor's  fees 
by  the  sheriff,  and  the  receipts  of  the  defend- 
ant for  the  same.  It  was  held  that  there  was 
no  just  objection  to  this  evidence  or  any  part 
thereof,  but  that  it  was  relevant  and  admissible 
to  show  that  the  defendant  had  received  the 
fees  in  his  official  capacity. 

Parol  Evidence  Admissible  to  Prove  Incorpora- 
tion. —  On  the  trial  of  an  indictment  against 
the  agent  of  an  express  company,  for  embezzle- 
ment, the  incorporation  of  the  company  may 
be  proved  by  parol.  State  v.  Cheek,  63  Mo. 
3°4- 

2.  Evidence  to  Show  Receipt  and  Conversion  or 


Appropriation.  —  On  the  trial  of  a  private 
banker  for  embezzlement  of  a  special  deposit, 
the  state  may  introduce  testimony  of  a  person 
to  whom  he  made  an  assignment  after  the  de- 
posit was  made  that  when  such  person  took 
possession  of  the  assets  of  the  defendant,  he 
received  no  money  belonging  to  the  alleged 
special  depositor.    Carr  v.  State,  104  Ala.  43. 

In  a  prosecution  against  the  secretary  and 
treasurer  of  a  corporation,  for  embezzlement, 
the  state  introduced  evidence  that  the  defend- 
ant, without  authority,  purchased  two  horses 
and  a  set  of  harness,  charging  the  same  to  the 
company,  and  that  he  afterwards  sold  the 
same.  The  admission  of  this  evidence  was 
held  to  be  no  error,  as  the  money  received 
from  the  sale  went  into  the  hands  of  the  de- 
fendant who,  as  treasurer,  was  responsible  for 
it  to  the  company.  Malcolmson  v.  State,  25 
Tex.  App.  267. 

In  a  prosecution  of  the  president  of  a  bank, 
for  embezzlement,  it  is  admissible  to  prove  that 
the  defendant  and  his  brother,  the  vice-presi- 
dent of  the  bank,  who  together  owned  nearly 
all  the  stock,  drew  out  as  loans,  during  the 
year  before  the  bank  failed,  amounts  equal  to 
their  stock  and  were  insolvent  at  the  time  of 
the  failure;  and  that  their  respective  wives 
each  owned  a  valuable  estate,  including  a 
plantation  which  the  brothers  cultivated 
jointly  during  the  year,  and  for  which  ad- 
vances about  equal  to  its  full  value  were  drawn 
from  the  bank  as  loans.  Reeves  v.  State,  95 
Ala.  31. 

Shortage  and  Failure  to  Account.  —  On  the  trial 
of  a  charge  of  embezzling  a  sum  of  money, 
against  an  agent  of  a  company,  who  was 
authorized  to  buy  and  sell  grain  for  the  com- 
pany, to  collect  the  moneys  due  on  such  sales, 
and  to  remit  the  same  to  the  company  or  use  it 
in  making  purchases  of  grain  for  the  company, 
evidence  that  he  was  short  a  large  number  of 
bushels  of  wheat,  and  had  no  oats  on  hand,  is 
admissible  as  tending  to  prove  that  he  has 
not  accounted  for  the  proceeds  of  grain  sold. 
State  v.  Hasledahl,  3  N.  Dak.  36. 

On  the  trial  of  an  indictment  for  the  em- 
bezzlement of  public  moneys  received  by  the 
defendant  as  county  treasurer,  his  refusal  to 
pay  over  the  moneys  shown  so  to  have  been 
received  on  the  demand  of  one  claiming  to  be 
his  successor  in  office,  on  the  sole  ground  that 
no  such  moneys  were  in  his  possession  or 
under  his  control,  may  be  shown  as  evidence 
upon  the  question  of  embezzlement,  without 
proof  that  the  person  making  the  demand  was 
rightfully  entitled  to  the  office.  State  v.  Mims, 
26  Minn.  184. 

Evidence  of  Disposition  of  Funds  is  admissible. 
See  State  v.  Brooks,  85  Iowa  366,  in  which 
case  evidence  that  the  defendant  paid  a  debt 
of  his  own  with  the  money  alleged  to  have 
been  converted  was  held  admissible. 
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J.  Ownership  of  Property.  —  On  the  trial  of  a  charge  of  embezzlement, 
the  prosecution  must  establish  the  fact  that  the  money  or  property  alleged  to 
have  been  converted  was  the  property  of  the  employer  of  the  defendant  or 
was  obtained  by  the  defendant  under  such  circumstances  as  to  be  a  subject  of 
embezzlement,  and  if  the  evidence  fails  to  establish  this,  it  is  not  sufficient  to 
warrant  a  conviction.1 

c.  Intent.  —  Since  the  crime  of  embezzlement  depends  upon  the  existence 
of  a  fraudulent  intent  in  the  mind  of  the  person  by  whom  the  money  or  prop- 
erty is  alleged  to  have  been  converted,  a  wide  scope  is  given  to  the  evidence 
which  may  be  introduced  by  the  state  to  show  a  fraudulent  or  criminal  intent,2 
or  on  behalf  of  the  defense  to  show  the  absence  thereof.3 


Nonconsent  of  Owner  of  Property.  —  It  is  com- 
petent to  prove  by  the  employer  that  he  never 
authorized  the  defendant  to  do  the  acts  com- 
plained of,  and  that  the  defendant  has  never 
accounted  or  reported  to  him  for  the  property 
charged  to  have  been  embezzled,  and  such 
evidence  may  be  given  before  the  proving  of 
the  secreting  or  converting  to  his  own  use,  by 
the  defendant,  of  the  property  in  question. 
Coats  v.  People,  4  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  662. 

1.  Ownership  of  Property.  —  Brady  v.  State, 
21  Tex.  App.  659. 

What  Evidence  Is  Admissible.  —  On  the  trial 
of  an  officer  of  a  corporation  for  embezzlement 
of  its  funds,  the  state  may  introduce  evidence 
tending  to  prove  the  delivery  to  such  officer  of 
money  packages  directed  to  another  corpora- 
tion, all  of  the  assets  of  which  had  been  pur- 
chased by  the  corporation  whose  funds  he  is 
charged  to  have  embezzled.  State  v.  Silva, 
130  Mo.  440. 

Identifying  Draft  of  Which  Proceeds  Were  Em- 
bezzled. —  On  the  trial  of  the  treasurer  of  a  cor- 
poration for  the  embezzlement  of  the  proceeds 
of  a  draft  which  came  into  his  hands  as  such 
treasurer,  the  president  of  the  bank  which 
cashed  the  draft  may  be  asked  on  whom  it  was 
drawn,  for  the  purpose  of  identifying  the  draft 
cashed  with  that  received  by  the  defendant, 
which  had  been  shown  to  have  been  drawn  on 
a  certain  person.  People  v.  Royce,  106  Cal. 
173- 

Declarations  of  Alleged  Owner  Not  Admissible  to 
Disprove  Title.  —  The  declarations  of  a  person 
alleged  to  be  the  owner  of  property  charged  to 
have  been  embezzled  are  inadmissible  to  dis- 
prove his  title,  though  such  person  be  de- 
ceased. Com.  v.  Sanders,  14  Gray  (Mass.) 
394,  77  Am.  Dec.  335. 

2.  Evidence  of  Criminal  Intent.  —  Lang  v. 
State,  97  Ala.  41. 

On  the  trial  of  an  indictment  for  the  em- 
bezzlement of  a  mortgage  the  state  may  prove 
that  the  defendant,  who  had  executed  the  same, 
put  on  record  a  deed  of  the  estate  to  a  third 
person,  after  he  had  obtained  the  possession 
of  the  mortgage  belonging  to  the  mortgagee, 
and  wrongfully  withheld  the  mortgage  deed,  in 
violation  of  the  trust  to  deliver  it  to  the  mort- 
gagee on  which  he  received  it  from  the  register 
of  deeds,  as  this  tends  to  show  a  guilty  pur- 
pose and  a  fraudulent  and  felonious  intent. 
Com.  v.  Concannon,  5  Allen  (Mass.)  502. 

False  Entries  in  Books,  and  Similar  Acts.  —  Un- 
der an  indictment  for  embezzlement  it  was 
admissible  to  show  that  the  books  of  the  com- 
pany whose  funds  were  embezzled,  and  of 


which  the  defendant  was  president,  had  been 
falsified  by  fraudulent  entries,  made  with  a 
view  to  conceal  the  embezzlement,  at  the  de- 
fendant's instance  and  with  his  knowledge, 
whether  made  at  the  time  of  the  act  charged 
or  afterwards.    Jackson  v.  State,  76  Ga.  551. 

Upon  the  trial  of  one  indicted  for  the  offense 
of  embezzlement,  it  is  competent  for  the  state, 
after  showing  the  receipt  by  the  accused  of  the 
public  fund  alleged  to  have  been  embezzled 
and  his  failure  to  account  for  the  same,  to- 
introduce  evidence  that,  at  or  about  the  time 
the  embezzlement  was  alleged  to  have  been 
committed,  the  accused  was  pressed  for  money 
and  resorted  to  devious  methods  in  order  to 
obtain  it,  that  he  gave  false  accounts  as  to  the 
disposition  of  the  money  so  intrusted  to  him, 
and,  in  making  such  accounts,  had  endeavored 
to  conceal  the  real  state  of  affairs  by  forging 
and  uttering  receipts  and  other  papers  which 
were  presented  by  him  as  vouchers.  Such 
evidence  is  admissible,  not  as  direct  evidence 
of  the  unlawful  conversion,  but  as  showing 
circumstances  from  which  the  jury  may  draw 
such  inferences  as  they  believe  the  circum- 
stances so  proved  would  authorize.  Bridges 
v.  State,  (Ga.  1897)  29  S.  E.  Rep.  859. 

3.  Evidence  of  Absence  of  Fraudulent  Intent.  — 
While  it  is  true  that  if  a  man  commits  the  act 
of  embezzlement  the  presumption  is  that  he 
means  to  embezzle,  as  every  man  is  presumed 
to  know  the  law  and  to  intend  that  the  nat- 
ural and  probable  consequences  of  his  acts 
shall  follow  them,  a  person  accused  of  embez- 
zlement may  nevertheless  show  in  his  defense 
such  facts  and  circumstances  as  would  tend  to 
rebut  the  presumption  that  he  intended  to  em- 
bezzle.   Spalding  v.  People,  172  111.  40. 

On  the  trial  of  a  person  for  embezzling 
money  intrusted  to  him  as  bailee,  he  may 
show  that  the  money  did  not  belong  to  the 
bailor,  but  had  been  stolen  by  her  from  a  third 
person  who  had  demanded  of  the  defendant 
possession  thereof,  and  ordered  and  directed 
him  not  to  pay  it  over  to  the  bailor,  notifying 
him  that  if  he  did  he  would  be  held  respon- 
sible therefor,  as  such  a  showing  tends  to 
negative  the  fraudulent  intent  which  is  a 
necessary  ingredient  of  the  crime  of  embezzle- 
ment.   State  v.  Littschke,  27  Oregon  189. 

On  a  prosecution  for  embezzlement  against 
the  treasurer  of  a  society,  where  the  question 
of  his  guilt  depended  largely,  if  not  entirely, 
upon  whether  a  certain  loan  made  by  him  was 
wrongful  and  with  intent  to  steal  the  money, 
and  he  had  testified  that  he  took  the  note 
therefor  payable  to  himself,  it  was  held  com- 
petent, as  bearing  upon  the  question  of  intent. 
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Evidence  of  Custom  as  Bearing  on  Intent.  —  In  an  indictment  of  a  broker  for  embez- 
zlement, evidence  of  a  custom  among  brokers  may  be  admissible  to  prove 
the  absence  of  fraudulent  intent,  if  the  custom  be  a  legal  one ;  but  evidence  of 
a  custom  which  is  against  public  policy  and  illegal  is  not  admissible  for  any 
such  purpose.1 

/.  Other  Offenses  and  Similar  Acts.  —  In  cases  of  embezzlement  the 
very  confidence  and  trust  reposed  in  the  person  accused  furnish  the  most 
potent  means  for  its  accomplishment  and  effectual  concealment,  so  that  guilt 
can  generally  be  established  only  by  reasonable 'inferences  drawn  from  the 
general  course  of  conduct  of  such  officer,  agent,  clerk,  or  servant,  with  respect 
to  the  subject  matter  of  his  trust,  and  from  all  the  facts  and  circumstances 
surrounding  his  acts  which  tend  to  throw  light  upon  or  illustrate  their  nature. 
Upon  this  principle,  evidence  of  other  offenses  or  transactions  similar  to  those 
charged  in  the  indictment  is  admissible  for  the  purpose  of  showing  a  criminal 
intent  on  the  part  of  the  defendant.2 


for  the  defendant  to  show  that  he  treated  the 
note  as  the  property  of  the  society,  and  as  such 
indorsed  it  over  to  the  president  for  collection 
prior  to  the  time  of  his  arrest,  and  prior  to  the 
time,  as  far  as  the  record  disclosed,  of  any 
question  being  raised  as  to  the  safety  of  the 
funds  of  the  society.  State  v.  Marco,  (Oregon 
1897)  50  Pac.  Rep.  799. 

In  Walker  v.  State,  (Ala.  1898)  23  So.  Rep. 
149,  which  was  a  prosecution  for  embezzle- 
ment against  an  agent  of  a  company,  it  was 
held  error  to  refuse  to  allow  the  defendant  to 
prove  that  when  the  contract  of  agency  was 
executed,  the  company's  representative  agreed 
that  the  company  would  pay  the  defendant's 
office  rent,  he  having  refused  to  sign  the  con- 
tract until  such  promise  was  made,  as  such 
evidence  was  material  upon  the  question 
whether  the  appropriation  was  honestly  made 
to  pay  the  office  rent,  in  reliance  upon  the 
statements  of  the  company's  representative. 

Evidence  Not  Tending  to  Disprove  Guilty  In- 
tent. —  On  the  trial  of  an  indictment  under  the 
National  Banking  Act  of  1864,  June  3  (13  Stat, 
at  L.  116),  for  embezzling,  abstracting,  and 
wilfully  misapplying  the  moneys  and  funds  of 
a  bank  of  which  the  defendant  was  cashier,  with 
intent  to  injure  and  defraud  the  bank,  the  de- 
fendant cannot,  in  order  to  disprove  the  aver- 
ment of  intent,  prove  that  his  taking  the  funds 
of  the  bank  and  using  them  in  stock  specula- 
tions were  known  to  the  president  and  some 
of  the  directors  of  the  bank  and  were  sanc- 
tioned by  them,  and  that  his  dealings  there- 
with were  intended  for  the  account  and  benefit 
of  the  bank,  and  were  believed  by  him  to  have 
been  sanctioned  by  the  president  and  some  of 
his  directors,  although  there  was  no  resolution 
of  the  board  of  directors  authorizing  or  sanc- 
tioning them.  U.  S.  v.  Taintor,  11  Blatchf. 
(U.  S.)  374.  In  this  case  the  court,  per  Bene- 
dict, J.,  said:  "  The  act  of  the  defendant, 
therefore,  necessarily  involved  injury,  not  only 
to  the  association,  but  also,  in  a  proper  sense, 
to  the  public.  An  act  having  such  character- 
istics, and  involving  such  consequences,  when 
knowingly  done,  discloses  moral  turpitude, 
and  cannot  be  innocent.  It  may,  therefore, 
well  be  held  that  proof  of  such  an  act  proves 
conclusively  an  intent  to  injure,  because,  when 
knowingly  done,  it  affords  no  opportunity  for 
justification  or  legal  excuse,  and  manifests  so 
clearly  a  general  guilty  intent  as  to  make  it  of 

1 


no  consequence  what  other  particular  intent 
coexisted  therewith,  and  to  preclude  inquiry 
as  to  such  other  intent,  or  into  the  motives 
which  impelled  to  its  commission.  A  generous 
motive  is  not  inconsistent  with  a  guilty  in- 
tent, and  proof  of  the  one  does  not  disprove 
the  other.  Our  opinion,  therefore,  is  that  the 
circumstances  offered  to  be  proved  by  the  de- 
fendant would  not  tend  to  disprove  the  guilty 
intent  charged  in  the  indictment." 

Intent  to  Reclaim  Bonds  Pledged.  —  On  the 
trial  of  an  officer  of  a  public  corporation  for 
embezzling,  in  having  pledged  bonds  belong- 
ing to  it  to  secure  a  loan  to  himself,  it  is  not 
material  to  prove  that  the  defendant  had  a 
specific  intent  to  pay  the  debt  when  it  should 
become  due,  and  reclaim  the  bonds  for  the 
owner,  as  this  does  not  affect  the  criminality 
of  the  act.    Spalding  v.  People,  172  111.  40. 

Other  Offenses  and  Similar  Acts  may  be  proved 
on  the  question  of  intent.  See  infra,  this  sec- 
tion, Other  Offenses  and  Similar  Acts. 

1.  Evidence  of  Illegal  Custom  Not  Admissible. 

—  Com.  v.  Cooper,  130  Mass.  285.  The  cus- 
tom of  which  evidence  was  excluded  in  this 
case  was  for  a  broker  who  received  an  order 
to  "  buy  stocks  on  margin"  to  assume  the 
contract  himself,  instead  of  making  it  with  a 
third  person. 

2.  Evidence  of  Other  Offenses  and  Similar  Acts 

—  England.  —  Reg.  v.  Richardson,  2  F.  &  F. 
343,  8  Cox  C.  C.  448;  Reg.  v.  Balls,  L.  R. 
1  C.  C.  328,  40  L.  J.  M.  C.  148;  Reg.  v.  Proud, 
9  Cox  C.  C.  22,  Leigh  &  C.  97,  31  L.  J.  M.  C. 
71,  5  L.  T.  N.  S.  331,  10  W.  R.  62. 

Alabama.  —  Reeves  v.  State,  95  Ala.  31; 
Stanley  v.  State,  88  Ala.  154;  Lang  v.  State,  97 
Ala.  41. 

Arizona.  —  Territory  v.  Meyer,  (Arizona 
1890)  24  Pac.  Rep.  183. 

California.  —  People  v.  Cobler,  108  Cal.  538; 
People  v.  Neyce,  86  Cal.  393;  People  v.  Bidle- 
man,  104  Cal.  608;  People  -'.  Gray,  66  Cal. 
271,  6  Crim.  L.  Mag.  289,  4  West.  Coast  Rep.  69. 
Georgia.  — Jackson  v.  State,  76  Ga.  551. 
Massachusetts. — Com.  v.  Sawtellc,  141 
Mass.  140,  8  Crim.  L.  Mag.  355,  7  Crim.  L. 
Mag.  762;  Com.  v.  Shepard,  1  Allen  (Mass.) 
575- 

Minnesota.  —  State  v.  Holmes,  65  Minn.  230. 
Texas.  —  Gallardo  v.  State,  (Tex.  Crim.  App. 
1897)  40  S.  W.  Rep.  974. 
Illustrations. —  In  a  prosecution  for  embez- 
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g,  HEARSAY.  —  The  general  rule  excluding  hearsay  evidence  obtains  in 
prosecutions  for  embezzlement.1 

//.  EXPERT  Testimony.  —  Expert  accountants  may  be  permitted  to  give 
in  evidence  the  result  of  their  investigations  of  the  books,  accounts,  etc.,  kept 
by  the  alleged  embezzler  in  connection  with  the  trust  which  he  is  claimed  to 
have  violated,  where  such  books,  accounts,  etc.,  are  too  voluminous  to  permit 
of  an  examination,  of  them  in  court.2 

i.  Documentary  Evidence  —  (i)  Public  Records  and  Transcripts,  Official 
Statements,  etc.  —  In  a  prosecution  for  embezzlement,  records  and  transcripts 
from  official  records  required  by  law  to  be  kept  by  an  officer  from  the  periodical 
reports  of  the  defendant  as  a  public  officer,  and  the  like,  are  admissible  in 
evidence ;  but  where  such  records  are  made  up  by  hearsay,  they  are  not 
competent.3 


2lement  in  failing  on  three  occasions  to  ac- 
count for  moneys  received,  it  was  held  that 
the  prosecution  might  show  other  instances  of 
defaults  in  order  to  prove  that  those  for  which 
the  defendant  was  on  trial  were  the  result  of 
intentional  fraud,  and  not  of  mere  accident. 
Reg.  v.  Balls,  L.  R.  i  C.  C.  328,  40  L.  J.  M. 
C.  148. 

And  on  a  prosecution  of  a  bank  officer  for 
«mbezzlement  it  was  held  that  the  state  might 
introduce  evidence  of  other  transactions  of  a 
similar  character  by  the  defendant  and  other 
officers,  which,  though  entered  on  the  books  as 
loans  to  the  various  officers,  amounted  to  a 
misappropriation  of  the  bank's  funds  and 
caused  its  failure.    Reeves  v.  State,  95  Ala.  31. 

In  Reg.  v.  Richardson,  8  Cox  C.  C.448,  2  F. 
&  F.  343,  an  indictment  charged  the  prisoner 
with  having  embezzled  three  sums  of  twenty- 
one  pounds,  the  moneys  of  his  employers,  he 
being  a  clerk  or  servant.  Evidence  was  given 
of  the  embezzlement  of  these  sums;  and  it  was 
then  proposed  to  give  evidence  of  other  sums 
not  charged  in  the  indictment,  but  which  had 
also  been  embezzled,  to  show  that  if  it  should 
be  contended  that  the  sums  charged  in  the  in- 
dictment were  subjects  of  a  mistake  in  keeping 
the  accounts,  there  being  many  other  sums 
unaccounted  for,  admitting  evidence  of  such 
sums  would  assist  the  jury  in  determining 
what  value  was  to  be  attached  to  the  sugges- 
tion. It  was  held  that  such  evidence  was  ad- 
missible. 

In  Reeves  v.  State,  95  Ala.  31,  Thorington, 
J.,  after  using  language  of  which  the  text  is 
practically  a  quotation,  continued  as  follows: 
*'  A  single  act  charged  in  an  indictment,  stand- 
ing alone,  might  be  susceptible  of  inferences 
of  honesty  of  purpose  or  of  mere  mistake 
which,  when  viewed  in  the  light  of  a  long 
course  of  conduct,  and  of  repeated  acts  of  a 
similar  nature  intimately  and  directly  con- 
nected with  the  particular  accusation,  would 
be  utterly"  inconsistent  with  such  inferences, 
and  the  fraudulent  intent  with  which  the  par- 
ticular act  was  done  demonstrated  beyond  all 
reasonable  doubt.  U.  S.  v.  Lee,  12  Fed.  Rep. 
S16;  Stanley  v.  State,  88  Ala.  154;  Hawes  v. 
State,  88  Ala.  37;  Ker  v.  People,  no  111.  627, 
51  Am.  Rep.  706;  Jackson  v.  State,  76  Ga.  551." 

Evidence  Must  Be  the  Subject  of  Careful  In- 
structions as  to  Its  Effect.  —  In  Com.  v.  Shepard, 
1  Allen  (Mass.)  575,  the  court,  by  Bigelow,  C. 
J.,  said:  "  Evidence  of  another  act  of  em- 
bezzlement by  the  defendant,  during  the  same 
•week  in  which  that  charged  in  the  second 


count  of  the  indictment  was  alleged  to  have 
been  committed,  was  competent  only  for  the 
single  purpose  of  proving  a  guilty  intent  in  the 
mind  of  the  defendant  in  the  commission  of 
the  principal  act.  It  is  a  dangerous  species  of 
evidence,  not  only  because  it  requires  a  de- 
fendant to  meet  and  explain  other  acts  than 
those  charged  against  him,  and  for  which  he 
is  on  trial,  but  also  because  it  may  lead  the 
jury  to  violate  the  great  principle  that  a  party 
is  not  to  be  convicted  of  one  crime  by  proof 
that  he  is  guilty  of  another.  For  this  reason 
it  is  essential  to  the  rights  of  the  accused  that, 
when  such  evidence  is  admitted,  it  should  be 
carefully  limited  and  guarded  by  instructions 
to  the  jury,  so  that  its  operation  and  effect 
may  be  confined  to  the  single  legitimate  pur- 
pose for  which  it  is  competent." 

Evidence  of  Subsequent  Offenses  Held  Not  Ad- 
missible.—  In  People  v.  Hill,  (Cal.  1893)  34 
Pac.  Rep.  854,  it  was  held  that  evidence  of 
other  offenses  of  embezzlement  alleged  to 
have  been  committed  after  the  one  for  which 
the  defendant  is  on  trial  is  not  admissible. 
But  this  is  a  doubtful  decision,  and  seems  to 
be  opposed  to  many  of  the  cases  cited  supra,  in 
this  note. 

1.  Hearsay  Evidence  Not  Admissible.  —  A  re- 
cital in  an  order  of  the  Superior  Court  remov- 
ing a  person  from  the  position  of  guardian  of 
an  insane  person,  that  it  appears  to  the  satis- 
faction of  the  court  that  he  has  appropriated 
to  his  own  use  the  funds  of  such  insane  per- 
son, and  has  rendered  no  account  thereof,  does 
not  constitute  any  evidence  tending  to  support 
a  charge  of  embezzlement  against  such  person, 
as  it  is  at  best  merely  hearsay.  People  v. 
Page,  116  Cal.  386. 

2.  Expert  Evidence.  —  Hollingsworth  v.  State, 
in  Ind.  289;  State  v.  Findley,  101  Mo.  217; 
State  v.  Reinhart,  26  Oregon  466. 

3.  Documentary  Evidence  —  Records  and  Tran- 
scripts from  Public  Offices.  —  See  U.  S.  v. 
Forsythe,  6  McLean  (U.  S.)  584;  U.  S.  v. 
Adams,  2  Dakota  305,  2  Crim.  L.  Mag.  S23; 
Shivers  v.  State,  53  Ga.  149;  State  v.  Ring,  29 
Minn.  78,  4  Crim.  L.  Mag.  763;  Bork  v. 
People,  16  Hun  (N.  Y.)  476;  Peoples.  Flock, 
100  Mich.  512. 

Transcripts  from  Treasurer's  Office.  —  By  the 
subtreasury  law  a  duly  certified  transcript  from 
the  treasury  is  made  competent  and  prima  facie 
evidence  of  embezzlement.  But  where  its 
items  are  made  up  of  hearsay  they  are  not  ad- 
missible. U.  S.  v.  Forsythe,  6  McLean  (U.  S.) 
584. 
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Indorsement  of  Officer  on  Certificate  of  Settlement.  —  And  it  has  been  held  that  the 
written  indorsement  of  a  county  treasurer,  officially  as  such  county  treasurer, 
upon  a  certificate  of  settlement  had  between  him  and  the  county  auditor  pur- 
suant to  law,  made  at  the  time  of  the  settlement  and  acknowledging  its 
correctness,  is  competent  evidence  against  him  as  an  admission  of  the  truth  of 
the  matters  stated  in  the  certificate.1 

Basis  of  Settlement.  —  When  such  certificate  of  settlement  is  properly  admitted 
in  evidence  to  prove  the  fact  therein  stated,  the  basjs  upon  which  the  settle- 
ment was  made  may  also  be  shown  as  part  of  the  res  gestce."1 

(2)  Books  of  Account,  Statements,  Receipts,  Checks,  etc.  —  In  a  prosecution 
for  embezzlement  against  an  officer,  servant,  or  agent,  entries  in  books  of 
account  made  by  the  defendant  or  under  his  direction,  and  statements  of 
account,  receipts,  and  checks  given  by  him,  are  competent  evidence,  if  the 
entries  were  made  or  receipts  given  before  the  finding  of  the  indictment.3 


Transcript  of  Tax  Roll  in  Hands  of  State  Treas- 
urer. —  On  the  trial  of  an  indictment  against  a 
state  treasurer,  for  embezzlement,  tax  rolls 
placed  in  his  hands  for  collection  and  receipts 
given  by  him  therefor  are  not  admissible  in 
evidence,  unless  it  is  shown  that  he  actually 
received  the  money  thereby  authorized  to  be 
collected.    Bork  v.  People,  16  Hun  (N.  Y.)476. 

Stub  Duplicates  of  Tax  Receipts,  made  by  a 
county  treasurer  as  required  by  law,  are  evi- 
dence of  the  receipt  of  the  taxes  represented 
thereby,  although  they  have  never  been  re- 
turned by  him  to  the  auditor  as  he  is  required 
to  do.  State  v.  Ring,  29  Minn.  78,  4  Crim.  L. 
Mag.  763. 

Upon  the  Trial  of  a  Tax  Collector  for  Embezzle- 
ment, transcripts  from  the  books  of  the  comp- 
troller-general and  treasurer  of  the  state, 
certified  under  section  3816  of  the  Georgia 
Code,  are  admissible  in  evidence  to  show  a 
failure  on  the  part  of  such  defendant  to  pay 
over  the  taxes  collected  by  him.  Shivers  v. 
State,  53  Ga.  149. 

The  Semiannual  Statement  of  Moneys  in  the 
"County  Treasury,  required  by  statute  to  be  made 
by  county  treasurers  and  shown  to  have  been 
executed  by  the  defendant,  is  competent  evi- 
dence of  the  amount  of  money  in  his  hands, 
although  the  amount  of  money  therein  ex- 
pressed is  indicated  only  by  figures,  without 
other  index  of  denomination  than  the  separat- 
ing of  the  two  right-hand  figures  in  a  column 
from  the  others  by  a  perpendicular  line.  State 
■v.  Ring,  29  Minn.  78,  4  Crim.  L.  Mag.  763. 

Transcripts  of  Quarterly  Accounts.  —  On  the 
prosecution  of  a  postmaster  for  embezzlement 
of  public  moneys,  it  was  held  proper  to  ad- 
mit in  evidence  transcripts  of  his  quarterly 
accounts  to  the  post  office  department  and 
accompanying  vouchers  of  settlement  by  audit- 
ors for  the  department,  and  also  statements  of 
his  account  from  the  books  and  proceedings  of 
the  treasury  department,  and  an  order  appoint- 
ing a  person  to  demand  the  balance  due  and 
duly  certified  return  thereon.  U.  S.  v.  Adams, 
2  Dakota  305,  2  Crim.  L.  Mag.  823. 

1.  Indorsement  of  Officer  on  Certificate  of  Settle- 
ment.—  State  v.  Mims,  26  Minn.  183,  3  Crim. 
L.  Mag.  260. 

2.  Basis  of  Settlement  —  Res  Gestae.  —  State  v. 
Mims,  26  Minn.  183,  3  Crim.  L.  Mag.  260. 

3.  Books  of  Account,  Receipts,  etc.  —  See  Com. 
v.  Pratt,  137  Mass.  98;  Com.  v.  Smith,  129 
Mass.  104;  Humphrey  v.  People,  18  Hun  (N. 


Y.)  393,  1  Crim.  L.  Mag.  262;  People  v.  Flock, 
106  Mich.  512;  Denton  v.  State,  77  Md.  527; 
Hockenberger  v.  State,  49  Neb.  706.. 

Books  of  Account.  —  A  member  of  a  friendly 
society  was  employed  to  receive  weekly  pay- 
ments made  by  other  members,  and  appropri- 
ated certain  sums  thus  paid.  Upon  the  trial 
the  books  of  the  society  were  tendered  gen- 
erally in  evidence,  and  received,  although  it 
was  objected  that  the  evidence  ought  to  be  con- 
fined to  the  entries  forming  the  subject  of  the 
indictment.  It  was  held  that  they  were  rightly 
admitted.  Reg.  v.  Proud,  9  Cox  C.  C.  22; 
Leigh  &  C.  97,  31  L.  J.  M.  C.  71,  5  L.  T.  N.  S. 
331,  10  W.  R.  62.  See  also  Lang  v.  State,  97 
Ala.  41;  State  v.  Reinhart,  26  Oregon  466. 

Bank  Books.  —  People  v.  Leonard,  106  Cal. 
302. 

Statements  of  Account.  —  State  v.  Adams,  108 
Mo.  208. 

Receipts.  —  Where  an  indictment  alleged  that 
upon  a  day  certain,  and  upon  divers  days  be- 
tween given  dates,  the  accused  embezzled  a 
certain  fund  with  which  he  was  intrusted,  a  re- 
ceipt signed  by  him,  bearing  date  subsequent 
to  the  date  first  alleged  and  prior  to  the  finding 
of  the  indictment,  was  admissible,  and  was 
prima  facie  evidence  that  he  had  received  the 
fund  therein  described  upon  the  day  named  in 
the  receipt.  Such  a  receipt,  however,  is  sub- 
ject to  such  parol  explanation  as  the  accused 
might  be  able  to  give  concerning  the  trans- 
action. Bridges  v.  State,  (Ga.  1897)  29  S.  E. 
Rep.  859.  See  also  People  v.  Van  Evvan,  111 
Cal.  144. 

Indorsement  of  Receipt  on  Tax  Bill.  —  Denton 
v.  State,  77  Md.  527. 

On  the  Prosecution  of  the  Treasurer  of  a  Savings 
Bank,  for  embezzlement  of  its  property,  it  was 
held  no  ground  of  exception  by  the  accused 
that  the  court  admitted  in  evidence  a  record 
book  of  the  bank,  kept  by  him  as  its  secretary, 
and  containing  the  record  of  a  vote  authoriz- 
ing the  treasurer  to  release  and  discharge  the 
mortgages  of  the  bank,  which  the  state  con- 
tended had  been  fraudulently  altered  by  strik- 
ing out  the  word  "  and  "  before  "  discharge," 
and  by  adding  the  words  "  and  assign  "  before 
the  words  "  the  mortgages."  Com.  v.  Pratt, 
137  Mass.  98. 

In  Humphrey  v.  People,  18  Hun  (N.  V.)  393, 
1  Crim.  L.  Mag.  262,  on  the  prosecution  of  the 
secretary  of  a  savings  bank  for  embezzling  its 
funds,  it  was  held  proper  to  admit  in  evidence 
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Where  the  entries  were  made  or  the  receipts  given  after  the  finding  of  the- 
indictment  they  are  not  admissible.1 

Parol  Evidence  is  admissible  to  explain  entries  in  books  and  receipts.'2 

Deposit  slips  in  the  handwriting  of  the  accused,  from  which  a  bank  made 
entries  in  its  books,  are  not  inadmissible  for  the  purpose  of  showing  that  the 
accused  properly  accounted  for  the  funds  alleged  to  have  been  embezzled  on 
the  ground  that  the  bank  books  are  the  best  evidence.3 

(3)  Letters.  —  It  is  competent  to  introduce  in  evidence  letters  written  to 
the  accused  by  the  prosecutor,  requesting  a  settlement  and  accounting,4  and 
letters  from  the  accused  bearing  upon  his  dealings  with  the  funds  alleged  to 
have  been  embezzled.5 

j.  Confessions,  Admissions,  and  Statements  of  Accused.  —  The 
general  rules  as  to  the  admissibility  of  confessions,  admissions,  and  statements 
of  the  person  accused  apply  to  prosecutions  for  embezzlement,  as  well  as  to 
prosecutions  for  other  crimes.6  An  admission  by  a  person  charged  with  embez- 
zlement of  any  material  fact  in  support  of  the  indictment  is  competent  evi- 
dence against  him  when  the  fact  itself  and  its  admission  both  occurred  before 
the  commission  of  the  offense  charged,  and  neither  involves  any  criminal  intent 
or  conduct  or  any  acknowledgment  of  guilt  on  his  part.7 

Confessions  Relating  to  Course  of  Conduct  Pursued  During  Whole  Employment.  —  A  con- 
fession which  relates  to  a  course  of  conduct  pursued  by  the  defendant  during 
his  whole  employment  in  the  service  of  the  person  whose  property  he  is  alleged 
to  have  embezzled  is  admissible  in  evidence,  as  it  necessarily  has  reference  to 
and  characterizes  all  the  acts  and  matters  charged  to  have  been  done  within 
that  time.8 


the  books  of  the  bank,  which  were  kept  by  the 
accused  and  were  in  his  handwriting,  and  also 
a  book  kept  by  the  treasurer  showing  the 
amounts  paid  over  to  the  bank  by  the  accused. 

A  Draft  to  the  accused  is  admissible  to  show 
receipt  of  the  money  alleged  to  have  been  em- 
bezzled.   State  v.  Brooks,  85  Iowa  366. 

Check  as  Evidence. —  In  Com.  v.  Smith,  129 
Mass.  104,  where  there  was  evidence  that  the 
defendant  was  authorized  as  agent  to  receive 
payment  for  goods  sold  by  him,  and  was  en- 
titled to  commissions  on  sales,  and  that  he  re- 
ceived a  check,  deposited  it  to  his  credit,  and 
sent  his  own  check  for  the  amount  to  his  em- 
ployer, which  was  not  paid,  it  was  held  that 
the  check  signed  by  him  was  admissible  in  evi- 
dence. 

A  check  given  by  a  state  treasurer  in  his 
official  capacity  is  admissible  to  show  the  man- 
ner of  an  alleged  embezzlement  by  him, 
though  the  official  seal  was  omitted  therefrom. 
State  v.  Noland,  in  Mo.  473. 

1.  Thus,  in  a  prosecution  for  embezzlement, 
the  receipt  of  the  prosecuting  witness  for  the 
amount  alleged  to  have  been  embezzled,  given 
subsequently  to  the  indictment  and  arrest  of 
the  prisoner,  is  not  admissible  in  evidence. 
State  v.  Thompson,  32  La.  Ann.  796,  2  Crim. 
L.  Mag.  706. 

2.  Parol  Evidence.  —  Bridges  v.  State,  (Ga. 
1897)  29  S.  E.  Rep.  859;  Hockenberger  v. 
State,  49  Neb.  706.  See  the  title  Parol  Evi- 
dence. 

3.  Deposit  Slips.  —  State  v.  Halstead,  73  Iowa 

376. 

4.  Letters.  —  State  v.  Adams,  108  Mo.  208. 
See  also  Thalheim  v.  State,  38  Fla.  169,  where 
it  was  held  that  letters  to  the  defendant  were 
admissible  on  the  question  of  agency. 

5.  State  v.  Halstead,  73  Iowa  376.    See  in- 


fra, this  section,  Confessions,  Admissions,  and 
Statements  of  Accused. 

Letter-press  Copies  of  letters  are  not  admis- 
sible unless  it  is  shown  that  the  original  let- 
ters cannot  be  produced.  Slate  v.  Halstead, 
73  Iowa  376. 

6.  For  a  full  treatment,  see  the  titles  Admis- 
sions, vol.  1,  p.  670;  Confessions,  vol.  6,  p. 
520. 

Admission  of  Shortage  in  Accounts.  —  On  the 

trial  for  a  county  treasurer  for  embezzlement 
the  state  may  introduce  evidence  of  an  admis- 
sion that  he  was  short  in  his  accounts,  made 
by  him  to  his  bondsmen  at  a  time  when  he  was 
not  under  arrest  and  no  prosecution  was  threat- 
ened, and  when  there  was  no  promise  or  repre- 
sentation made  which  could  induce  him  to 
state  things  which  were  not  true.  State  v. 
Carrick,  16  Nev.  120,  3  Crim.  L.  Mag.  883. 

7.  Admission  Before  Commission  of  Offense.  — 
State  v.  Mims,  26  Minn.  183. 

On  the  trial  of  an  indictment  for  embezzle- 
ment of  a  horse  the  state  may  introduce  in  evi- 
dence a  bill  of  sale  written  by  the  defendant  to 
be  signed  by  the  owner,  stating  that  the  horse 
was  to  become  the  property  of  the  defendant 
when  he  had  paid  a  certain  amount  as  pur- 
chase money,  although  the  owner  never  exe- 
cuted the  bill  of  sale;  for  this  may  be  regarded 
as  an  admission  that  the  owner  had  not  parted 
with  his  title,  and  tends  to  contradict  a  theory 
of  the  defendant  that  he  was  authorized  to  sell 
the  horse.'   Butler  v.  State,  91  Ala.  87. 

8.  Com.  v.  Sawtelle,  141  Mass.  140.  In  this 
case  the  defendant,  subsequent  to  the  act  of 
embezzlement  charged  in  the  indictment,  ad- 
mitted in  a  conversation  that  he  had  been  tak- 
ing money  from  his  employer  all  along  ever 
since  he  began  to  work  for  him,  but  could  not: 
say  how  much  he  had  taken. 


1036 


Volume  X. 


Evidence. 


EMBEZZLEMENT. 


Sufficiency  of  Evidence. 


4.  Sufficiency  of  Evidence.  —  In  a  prosecution  for  embezzlement,  as  in  all 
other  criminal  prosecutions,  a  conviction  is  not  warranted  unless  the  state 
proves  beyond  a  reasonable  doubt  every  essential  element  of  the  offense.1 


1.  Offense  Must  Be  Proved  Beyond  Reasonable 
Doubt.  —  See  State  v.  Baldwin,  70  Iowa  180. 

Where  a  collector  of  the  customs  is  accused 
of  embezzlement,  but  the  expenditures  of  the 
office  are  greater  than  the  receipts,  the  evi- 
dence, in  order  to  convict,  must  show  beyond 
a  reasonable  doubt  thai  he  has  used  the  money, 
or  refused  to  pay  it  over  in  violation  of  the 
■  aw.    U.  S.  v.  Forsythe,  6  McLean  (U.  S.)  584. 

Evidence  Hald  Sufficient.  —  It  was  the  duty  of 
a.  oanking  clerk  to  receive  money  and  to  pay 
it  either  into  a  box  or  a  till,  of  each  of  which 
he  kept  the  key,  and  to  make  entries  of  his  re- 
ceipts in  a  book,  the  balance  of  each  evening 
being  the  first  item  with  which  he  debited  him- 
self in  the  book  the  next  morning.  On  the 
morning  of  the  day  in  question  he  had  thus 
debited  himself  with  £1,762;  and,  on  being 
called  on  in  the  evening  by  his  employer  to 
produce  his  money,  he  threw  himself  on  his 
employer's  mercy  and  said  he  was  about  £900 
short.  Upon  an  indictment  for  embezzling  it 
was  held  that  this  was  evidence  upon  which 
the  jury  might  convict,  although  no  evidence 
was  given  of  the  persons  from  whom  the 
money  was  received,  or  of  the  coin  of  which  it 
consisted.  Rex  v.  Grove,  7  C.  &  P.  635,  32  E. 
C.  L.  666,  r  Moo.  C.  C.  447.  See  also  Reg.  v. 
Moah,  7  Cox  C.  C.  60,  Dears.  C.  C.  626;  Reg. 
v.  King,  12  Cox  C.  C.  73,  24  L.  T.  N.  S.  670. 

On  an  indictment  against  a  tax  collector  for 
embezzlement,  he  claimed  that  the  money  was 
stolen  by  another  person.  There  was  evidence 
that  the  defendant  had  paid  a  note  of  his  own 
with  money  taken  from  a  pile  in  or  on  his  desk 
where  he  was  sitting  at  the  receipt  of  customs, 
taking  in  the  taxes  of  the  people.  There  was 
also  evidence  of  several  witnesses  that  the  de- 
fendant had  stated  that  he  had  used  the  state's 
money  in  buying  land  and  electioneering  and 
in  living.  There  was  also  introduced  a  letter 
from  him  to  the  comptroller-general,  begging 
for  indulgence  until  a  certain  time  and  mak- 
ing no  mention  of  the  fact  that  the  state's 
money  was  stolen.  It  was  held  that  the  evi- 
dence was  sufficient  to  support  a  verdict  of 
guilty.    Robson  v.  State,  83  Ga.  166. 

As  to  embezzlement  by  deputy  county 
assessor,  see  People  v.  Cobler,  108  Cal.  538, 
where  a  conviction  was  sustained  on  proof  of 
receipt  of  taxes  by  him  and  failure  to  account 
-.'isrefor. 

For  a  case  in  which  it  was  held  that  the  evi- 
dence was  sufficient  to  support  a  conviction  as 
aider  and  abettor,  see  People  v.  Gallagher, 
(Cal.  1893)  33  Pac.  Rep.  890. 

Proof  of  the  receipt  by  the  accused  of  the 
funds  alleged  to  have  been  embezzled,  and 
failure  to  account  therefor,  accompanied  by 
evidence  of  false  vouchers  and  entries  in  books 
for  which  he  is  responsible,  or  false  statements 
by  him,  is  sufficient  to  warrant  a  conviction. 
State  v.  Cowan,  74  Iowa  53;  State  v.  Findley, 
101  Mo.  217. 

See,  for  a  case  in  which  a  conviction  was  sus- 
tained upon  evidence  of  false  entries  in  books, 
State  v.  Reenhart,  26  Oregon  466. 

Evidence  of  the  receipt  of  the  property  by 


the  accused  and  failure  to  account,  accom- 
panied by  evidence  of  an  admission  by  him 
that  he  had  sold  the  property  and  intended  to 
keep  the  proceeds,  was  held  sufficient  in  State 
v.  Foley,  81  Iowa  36.  See  also  State  v  King, 
81  Iowa  587.' 

Evidence  that  an  agent  employed  to  sell 
grain  and  remit  the  proceeds  to  his  employer 
has  been  making  sales  for  cash  of  his  em- 
ployer's grain,  and  has  not  accounted  for  the 
cash,  is  sufficient  to  warrant  a  conviction  for 
embezzling  the  money  of  his  employer.  State 
v.  Hasledahl,  3  N.  Dak.  36. 

On  an  indictment  for  embezzlement  of  a  note 
it  was  shown  that  the  defendant  received  the 
note  as  the  agent  of  the  payee,  for  collection, 
that  he  surrendered  it  to  the  drawer  in  consid- 
eration of  the  surrendering  of  a  lease,  and  that 
when  called  upon  by  the  payee  for  the  note  or 
its  proceeds,  the  defendant  on  two  occasions 
said  that  he  had  not  been  able  to  collect  it  and 
still  had  it.  It  was  held  that  these  facts  were 
evidence  sufficient  to  go  to  the  jury  on  the 
question  of  embezzlement,  though  the  value  of 
the  nole  was  not  shown.  State  v.  Fain,  106 
N.  Car.  760. 

Absconding.  —  On  the  trial  of  a  servant  lor 
embezzling  money  collected  for  her  master,  it 
was  held  that  the  circumstance  of  her  having 
quitted  her  place  and  gone  off  to  Ireland  was 
evidence  from  which  the  jury  might  infer  that 
she  intended  to  appropriate  the  money.  Rex 
v.  Williams,  7  C.  &  P.  338,  32  E.  C.  L.  532. 

Evidence  of  Demand  and  Refusal.  —  A  failure 
by  a  county  treasurer  to  pay  over  to  the  proper 
officer,  on  demand,  a  draft  upon  him  by  the 
state  auditor  in  favor  of  the  state  treasurer,  for 
moneys  in  his  hands  belonging  to  the  state,  as 
evidenced  by  the  last  certificate  of  settlement 
between  him  and  the  county  auditor,  is  prima 
facie  evidence  of  an  embezzlement.  State  v. 
Mims,  26  Minn.  183. 

Necessity  to  Prove  Conversion  of  Particular  Sum. 
—  In  Reg.  v.  Slack,  Montreal  L.  R.  7  Q.  B. 
408,  it  was  held  that  a  public  officer  may  be 
convicted  of  embezzlement  on  proof  of  a  gen- 
eral deficiency  with  evidence  of  an  unlawful 
appropriation,  though  no  precise  sum  paid  by 
any  particular  person  on  any  particular  occa- 
sion be  proved  to  have  been  taken. 

But  in  Reg.  v.  Wolstenholme,  11  Cox  C.  C. 
313,  it  was  held  that  to  support  a  charge  of  em- 
bezzlement against  the  secretary  of  a  com- 
pany, whose  duty  it  was  to  receive  moneys  and 
pay  wages,  etc.,  out  of  the  moneys,  and  to  ac- 
count for  the  balance,  proof  must  be  given  of 
a  specific  appropriation  of  a  particular  sum  of 
money. 

Evidence  Held  Insufficient.  —  A  defendant  was 
charged  with  embezzling  the  funds  of  a  rail- 
way company,  but  it  appeared  from  the  evi- 
dence that  he  had  been  a  trusted  employee  of 
the  company  for  many  years,  and  was  a  man 
of  unblemished  reputation  for  honesty,  and 
that  the  circumstances  were  such  that  others 
might  have  embezzled  the  money;  and  the  only 
evidence  against  him  was  the  fact  that  he  tried 
for  a  time  to  conceal  the  loss  of  money  by  the 
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Evidence.  EMBEZZLEMENT—  EMBLEMENTS.  Definition. 


Employment  or  Relation  of  Trust.  ■ —  The  evidence,  of  course,  to  warrant  a  convic- 
tion, must  clearly  establish  that  the  employment  or  relation  of  trust  existed.1 

Disposition  of  Embezzled  Funds.  —  It  is  not  necessary  for  the  prosecution  to  show 
what  disposition  the  defendant  has  made  of  the  funds  alleged  to  have  been 
embezzled.2 


EMBLEMENTS.  (See  also  the  titles  CROPS,  vol.  8,  p.  318;  EXECUTORS 
and  Administrators;  Frauds,  Statute  of;  Landlord  and  Tenant; 
Remainders  and  Executory  Interests.)  —  The  vegetable  chattels  called 
"  emblements  "  are  the  corn  and  other  growth  of  the  earth  which  are  pro- 
duced annually,  not  spontaneously,  but  by  labor  and  industry,  and  thence  are 
called  fructus  industriales? 


suppression  of  waybills,  but  that  fact  was  ex- 
plained in  a  manner  consistent  with  honest 
motives.  It  was  held  that  a  verdict  of  guilty 
could  not  be  sustained.  State  v.  Baldwin,  70 
Iowa  180. 

In  Rex  v.  Jones,  7  C.  &  P.  833,  32  E.  C.  L. 
759,  it  was  held  that  it  is  not  enough  to  prove 
that  a  clerk  has  received  a  sum  of  money  and 
not  entered  it  in  his  book,  unless  there  is  also 
evidence  that  he  has  denied  the  receipt  of  it, 
or  the  like. 

1.  Sufficiency  of  Evidence  of  Employment.  —  If 

a  person  receives  money  as  steward  of  another, 
proof  of  that  circumstance  is  sufficient  evidence 
of  his  being  such  steward  tosuppoit  an  indict- 
ment for  embezzling  such  money.  Rex  v. 
Beacall,  1  C.  &  P.  310,  11  E.  C.  L.  402. 

Where  a  person  was  indicted  for  embezzle- 
ment as  a  servant  of  the  guardians  of  the  poor 
of  a  parish,  it  was  held  that  the  admission  by 
him  contained  in  the  condition  of  his  bond  for 
the  performance  of  his  duties  as  treasurer, 
coupled  with  an  act  of  Parliament  specifying 
those  duties,  was  sufficient  evidence  of  the 
nature  of  his  appointment,  viz.,  that  he  was  to 
receive  money  for  the  guardians,  and  account 
to  them  for  his  receipts.  Reg.  v.  Welch,  1 
Den.  C.  C.  199,  2  C.  &  K.  296,  61  E.  C.  L.  296. 

On  a  trial  of  the  treasurer  of  the  "  Veterans' 
Home  Association  "  for  embezzlement  of  the 
proceeds  of  a  draft  received  by  him  as  such 
treasurer,  a  question  to  the  president  of  the 
bank  which  cashed  the  draft  as  to  the  amount 
paid  to  the  defendant  therefor  was  objected  to 
on  the  ground  that  there  was  no  evidence  that 
the  draft  was  the  property  of  the  "  Veterans' 
Home  Association,"  because  the  defendant's 
receipt  therefor  was  signed  "  Treasurer  Vete- 
rans' Home  of  California."  It  was  held  that 
this  objection  was  properly  overruled,  as  the 
evidence  showed  that  both  names  were  used  to 
designate  the  same  association,  of  which  the 
defendant  was  treasurer,  that  there  was  no 
other  such  association  in  the  place,  and  that 
from  information  received  from  the  defendant 
an  amount  representing  the  draft  had  been  en- 
tered in  the  ledger  of  the  "  Veterans'  Home 
Association,"  thus  establishing  that  the  de- 
fendant received  the  draft  as  treasurer  of  such 
association.    People  v.  Royce,  106  Cal.  173. 

An  allegation  that  the  accused  was  a  clerk 
of  an  incorporated  railroad  company  is  suffi- 
ciently established  by  proof  that  the  company 
so  employing  him  assumed  to  be,  and  notori- 
ously exercised  the  franchise  of,  a  railroad 
corporation.  Calkins  v.  State,  18  Ohio  St.  366, 
98  Am.  Dec.  121. 
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2.  Disposition  of  Embezzled  Funds  Need  Not  Be 
Shown.  —  State  v.  King,  81  Iowa  587. 

3.  Reiff  v.  Reiff,  64  Pa.  St.  137. 
Emblements.  —  In  Evans  v.  Hardy,  76  Ind. 

531,  it  is  said:  "  Webster  defines  an  emblement 
to  be  '  the  produce  or  fruit  of  land  sown  or 
planted;  the  growing  crops  of  those  vegetable 
productions  of  the  soil,  such  as  grain,  garden 
roots,  and  the  like,  which  are  not  spontaneous, 
but  require  an  outlay  of  cost  and  labor  in  one 
part  of  the  year,  the  recompense  for  which  is 
to  arise  in  the  shape  of  a  crop  in  another  part 
of  the  same  year;  —  used  especially  in  the 
plural.  The  produce  of  grass,  trees,  and  the 
like  is  not  signified  by  the  term.'  This  defini- 
tion appears  to  have  been  carefully  extracted 
from  the  text-writers,  and  is  in  substantial 
accord  with  that  given  by  Bouvier  in  his  Law 
Dictionary,  and  by  other  standard  authors." 

In  Sparrow  v.  Pond,  49  Minn.  417,  the  court, 
citing  4  Am.  and  Eng.  Encyc.  of  Law,  title 
Crops,  says:  "  At  common  law  those  products 
of  the  earth  which  are  annual,  and  are  raised 
by  yearly  manurance  and  labor,  and  essen- 
tially owe  their  annual  existence  to  the  culti- 
vation by  man,  termed  emblements,  and  some- 
times fructus  industriales,  were,  even  while 
still  annexed  to  the  soil,  treated  as  chattels, 
with  the  usual  incidents  thereof  as  to  seizure 
on  attachment  during  the  owner's  life,  and 
transmission  after  his  death.  This  class  in- 
cluded grain,  garden  vegetables,  and  the  like. 
On  the  other  hand,  the  fruit  of  trees,  perennial 
bushes,  and  grasses  growing  from  perennial 
roots,  and  called,  by  way  of  contradistinction,. 
fructus  naturales,  were,  while  unsevered  from 
the  soil,  considered  as  pertaining  to  the  realty, 
and  as  such  passed  to  the  heir  at  the  death  of 
the  owner,  and  were  not  subject  to  attachment 
during  his  life." 

Crops  and  Emblements  Are  Used  Synonymously. 
—  Cottle  v.  Spitzer,  65  Cal.  458. 

Grass.  —  In  Potts  v.  Clarke,  20  N.  J.  L.  543, 
it  is  said:  "  At  the  common  law,  grass  is  not 
included  in  the  word  emblements,  because  it  is 
the  natural  profits  of  the  soil.  Co.  Litt.  55,  56; 
2  Jac.  Law  Diet.  374." 

In  Reiff  v.  Reiff,  64  Pa.  St.  137,  it  is  said: 
"  The  question  was,  was  this  grass  emblements 
belonging  to  the  tenants  of  the  deceased  owner 
of  the  life  estate.  *  *  *  The  growing 
crop  of  grass,  even  if  grown  from  seed,  and 
though  ready  to  be  cut  for  hay,  cannot  be 
taken  as  emblements;  because,  as  it  is  said, 
the  improvement  is  not  distinguishable  from 
what  is  natural  product  although  it  may  be 
increased  by  cultivation." 
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Definition, 


EMBRACE.  —  "  Embrace  "  means  to  encircle  ;  to  encompass,  to  surround 
or  inclose  ;  to  include  as  parts  of  a  whole,  or  as  subordinate  divisions  of  apart ; 
to  comprehend  ;  as,  natural  philosophy  "  embraces  "  many  sciences.1 


Blackberries  unpicked  were  held  not  to  be 
emblements.    Sparrow  v.  Pond,  49  Minn.  412. 

Trees  Reared  in  Nursery  Grounds.  —  In  Hamil- 
ton v.  Austin,  36  Hun  (N.  Y.)  142,  it  is  said: 
"  Trees  reared  in  nursery  grounds  expressly 
for  sale  as  merchandise  possess  none  of  the 
legal  characteristics  of  fixtures.  Fixtures  are 
articles  which  have  an  existence  independent 
of  a  freehold,  and  are  afterwards  annexed  to 
and  become  part  of  it.  The  trees  in  dispute 
never  had  an  existence  independent  of  the 
freehold,  were  not  designed  for  use  in  connec- 
tion with  it,  but  were  there  solely  for  growth, 
and  destined  to  become  a  part  of  other  realty. 
Nursery  trees  more  nearly  resemble  emble- 
ments, though  they  are  not  strictly  such;  em- 
blements being  the  annual  product  or  fruit  of 
things  sown  or  planted.  Hops,  berries,  and 
*ihe  like  are  emblements,  but  the  roots  and 
bushes  from  which  they  grow  are  perennial, 
and  not  strictly  emblements.  While  the  rules 
for  determining  the  rights  to  fixtures  and 
emblements,  as  between  morlgagors  and  mort- 
gagees, are  not  strictly  applicable  to  the  ques- 
tion involved,  yet  they  throw  some  light  upon 
it.  Emblements  reared  by  tenants  entering 
subsequent  to  a  mortgage,  if  growing  at  the 
time  of  the  foreclosure  sale,  pass  to  the  pur- 
chaser. But  if  the  tenant,  in  the  usual  course 
of  husbandry,  gathers  the  emblements  before 
sale  on  foreclosure,  they  belong  to  him,  and 
he  is  not  liable  in  an  action  of  waste." 

1.  Embraced  and  Included.  —  In  Hibberd  v. 
Slack,  84  Fed.  Rep.  578,  it  is  said:  "  Plaintiff 
is  manifestly  right  in  assuming  that  the  word 
embraced  is  a  synonym  of  '  included.'  I  can- 
not agree  with  him,  however,  as  to  the  mean- 
ing he  attaches  to  the  word  embraced.  As 


defined  by  lexicographers,  and  as  commonly 
used,  it  has,  among  others,  the  two  meanings 
already  ascribed  to  the  word  '  include.'  " 
After  quoting  the  above  definition,  the  court 
further  said;,"  As  I  have  already  said,  with 
reference  to  the  word  '  include,'  in  order  to 
determine  in  which  one  of  its  meanings  the 
word  embrace  is  used,  an  ordinarily  safe  cri- 
terion is  the  immediate  context  of  the  word. 
And  here,  as  with  the  word  '  included,'  the 
statute  speaks  of  the  school  sections  embraced 
within  a  reservation,  not  within  the  '  exterior 
boundaries  '  of  a  reservation.  It  is  a  some- 
what striking  coincidence  that  Congress  itself 
has  used  this  word  embraced,  and  with  refer- 
ence to  grants  of  school  sections,  in  a  sense 
directly  opposite  to  that  insisted  upon  by 
plaintiff,  and  conformable  to  the  latter  of  the 
above  definitions.  The  Act  of  Feb.  22,  1889, 
for  the  admission  into  the  Union  of  the  two 
Dakotas,  Montana,  and  Washington,  granted 
to  those  states,  for  school  purposes,  sections  16 
and  36,  with  the  following  proviso,  in  section 
10  of  said  act:  '  Provided,  that  the  sixteenth 
and  thirty-sixth  sections  embraced  in  perma- 
nent reservations  for  national  purposes  shall 
not,  at  any  time,  be  subject  to  the  grants  nor 
to  the  indemnity  provisions  of  this  act,  nor 
shall  any  lands  embraced  in  Indian,  military, 
or  other  reservations  of  any  character  be  sub- 
ject to  the  grants  or  to  the  indemnity  pro- 
visions of  this  act  until  the  reservation  shall 
have  been  extinguished  and  such  lands  re- 
stored to  and  become  a  part  of  the  public  do- 
main.' 25  Stat.  679.  It  is  obvious  that  in  the 
proviso  just  quoted  the  word  embraced  refers 
only  to  such  lands  as  form  constituent  parts 
of  the  reservations." 
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EMBRACERY. 


By  Joseph  R.  Long. 

I.  Definition  and  Nature,  1040. 

II.  Who  May  Commit  Embracery,  1041. 
III.  Punishment,  1041. 

CROSS-REFERENCES. 

See  also  the  titles  ATTEMPTS  TO  COMMIT  CRIME,  vol.  3,  p.  250; 
BRIBERY,  vol.  4,  p.  907;  CHAMPERTY  AND  MAINTENANCE, 
vol.  s,  p.  815;  CONTEMPT,  vol.  7,  p.  25;  GRAND  JURY;  JURY 
AND  JURY  TRIAL. 


I.  Definition  and  Nature.  —  Embracery  is  a  species  of  maintenance,1  and 
consists  in  such  practices  as  tend  to  affect  the  administration  of  justice  by 
improperly  working  upon  the  minds  of  jurors.8  Any  attempt  by  either  party 
to  a  suit,  or  by  a  stranger,  to  corrupt  or  influence  or  instruct  a  jury,  or  to 
incline  the  jurors  to  be  more  favorable  to  one  side  than  to  the  other,  by 
money,  promises,  letters,  threats,  or  persuasions,  except  only  by  the  strength 
of  the  evidence  and  the  arguments  of  the  counsel  in  open  court  at  the  trial  of 
the  cause,  is  an  act  of  embracery,  whether  the  jurors  give  any  verdict  or  not, 
and  whether  the  verdict  given  be  true  or  false.3  Embracery  is  an  offense 
both  at  common  law  4  and  under  the  statutes.5 

The  Bare  Giving  of  Money  to  Another,  to  Be  Distributed  Among  Jurors,  is  an  offense  of 
the  nature  of  embracery,  whether  any  of  it  be  afterwards  so  distributed  or 
not;6  and  so  also  is  the  giving  of  money  to  a  jury  after  verdict  without  any 


1.  1  Russ.  on  Crimes  264;  2  Roscoe's  Crim. 
Ev.  721;  Brown  v.  Beauchamp,  5  T.  B.  Mon. 

(Ky.)4r5. 

2.  1  Russ.  on  Crimes  264. 

3.  Embracery  Defined. —  1  Hawk.  P.  C,  c. 
■85,  §  7;  4  Black.  Com.  140;  Bac.  Abr.,  tit. 
Juries,  (M)  3;  1  Russ.  on  Crimes  264;  2  Ros- 
coe's Crim.  Ev.  721;  Grannis  v.  Branden,  5 
Day  (Conn.)  260,  5  Am.  Dec.  143;  Brown  v. 
Beauchamp,  5  T.  B.  Mon.  (Ky.)4i5;  State  v. 
Sales,  2  Nev.  268;  Gibbs  v.  Dewey,  5  Cow.  (N. 
Y.)  503;  State  v.  Brown,  95  N.  Car.  685.  See 
also  I.  v.  F.,  Noy  102. 

Soliciting  to  Present  Indictment.  —  It  is  a  mis- 
demeanor to  solicit  a  grand  jury  out  of  court 
to  present  an  indictment  against  a  certain  per- 
son. The  court  in  its  discretion  may  question 
the  jurors  as  to  whether  outside  parties  have 
attempted  to  influence  their  action,  and  may 
proceed  against  the  offenders  for  contempt  if 
such  has  been  the  case.  Doan's  Case,  5  Pa. 
Dist.  Rep.  211,  17  Pa.  Co.  Ct.  Rep.  521. 

4.  1  Hawk.  P.  C,  c.  85;  4  Black.  Com.  140; 
Gibbs  v.  Dewey,  5  Cow.  (N.  Y.)  503. 

5.  1  Russ.  on  Crimes  264;  Gibbs  v.  Dewey, 
5  Cow.  (N.  Y.)  503;  State  v.  Williams.  136  Mo. 
293;  State  v.  Sales,  2  Nev.  268.  See  the 
statutes  of  the  several  states. 

Offer  of  "  Gift,  Gratuity  or  Thing  of  Value  "  — 


Alabama  Statute.  —  Under  the  statute  denounc- 
ing the  offer  to  bribe  a  juror,  by  the  promise 
of  "  any  gift,  gratuity,  or  thing  of  value,"  a 
conviction  may  be  had  on  proof  of  an  offer  by 
the  defendant,  while  on  trial  for  another 
offense,  to  give  his  labor  or  services  to  one  of 
the  jurors  if  he  would  procure  his  acquittal; 
as  to  "  chop  cotton  for  a  week,  if  he  would 
clear  him."  The  court  said  that  "  the  crime 
charged  is  closely  analogous  to  that  of  embrac- 
ery at  common  law."  Caruthers  v.  State,  74 
Ala.  406. 

Juror's  Determination  in  Advance  to  Do  Act  De- 
sired—  Party  Summoned  But  Not  Selected  and 
Sworn.  —  Under  Missouri  Rev.  Stat.  1SS9, 
§  3075.  it  is  immaterial  that  the  juror  sought 
to  be  corrupted  has  already  determined  to  do 
that  which  the  party  seeking  to  corrupt  him 
desired  him  to  do.  Any  one  who  corrupts  or 
attempts  to  corrupt  a  person  summoned  on  the 
jury  is  guilty  under  the  statute;  the  person 
sought  to  be  corrupted  need  not  have  been 
selected  and  sworn  on  the  trial  jury;  it  is  suffi- 
cient that  he  was  one  of  the  panel  summoned 
from  which  the  traverse  jury  was  to  be  chosen. 
State  v.  Williams,  136  Mo.  293. 

6.  Giving  Money  for  Distribution  Among  Jurors. 
—  1  Hawk.  P.  C,  c.  85,  §  4;   Bac.  Abr.,  tit. 
Juries,  (M)  3;  1  Russ.  on  Crimes  264. 
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Punishment. 


EMBRA  CER  Y  —  EMERGENCY. 


Definition. 


preceding  contract  in  relation  to  it,  though  this  does  not  apply  to  the  payment 
of  a  juror's  traveling  expenses.1 

Overt  Act.  —  To  constitute  the  offense  of  embracery  there  must  be  an 
attempt  to  carry  the  corrupt  purpose  into  effect ;  the  mere  formation  of  the 
purpose  and  the  expression  of  it  in  words  are  not  sufficient.2 

An  Attempt  to  Commit  Embracery  is  not  an  offense  known  to  the  law,  embracery 
itself  being  but  an  attempt  to  do  a  wrong,  and  ,an  attempt  to  attempt  not 
being  indictable.  It  is,  however,  a  crime  to  solicit  another  to  commit 
embracery.3 

Dissuading  Witness  from  Testifying.  —  Analogous  to  the  offense  of  embracery  is 
that  of  persuading,  or  endeavoring  to  persuade,  a  witness  not  to  attend  upon 
a  trial  to  gi/e  evidence  against  the  accused,  which  is  an  offense  punishable  with 
fine  and  imprisonment.  It  is  not  material  that  the  attempt  has  been  unsuc- 
cessful.4 

II.  Who  May  Commit  Embracery.  —  The  offense  of  embracery  may  be  com- 
mitted by  a  party  to  the  action  or  by  a  stranger;  5  or  it  may  be  committed  by 
a  juror  himself,6  or  by  a  witness  in  the  cause.7 

III.  Punishment.  —  Embracery  is  punishable  by  fine  and  imprisonment.8 


EMERGENCY.  —  See  note  9. 

1.  Giving  Money  to  Jury  After  Verdict. —  1 

Hawk.  P.  C,  c.  85,  §  3;  2  Roscoe's  Crim.  Ev. 
721;  1  Russ.  on  Crimes  264. 

The  matter  of  compensation  to  jurors  being 
regulated  by  statutes  in  the  United  States,  it 
seems  that  any  other  compensation  from  the 
parties  would  be  improper.  See  2  Bish.  Crim. 
L.,  §  336,  and  the  title  Jury  and  Jury  Trial. 

2.  Necessity  for  Overt  Act.  —  State  v.  Brown, 
95  N.  Car.  685. 

3.  Attempts.  —  State  v.  Sales,  2  Nev.  268. 
See  the  titles  Attempts  to  Commit  Crime, 
vol.  3,  p.  250;  Solicitation. 

Solicitations  by  Juror.  —  Where  a  juror  in  a 
civil  action  approached  one  of  the  attorneys  in 
the  cause  and  offered  to  secure  and  return  a 
verdict  for  the  defendant  for  the  sum  of  one 
hundred  dollars,  there  being  no  charge  that 
he  was  corruptly  influenced,  or  that  he 
attempted  in  any  way  corruptly  to  influence 
his  fellows,  it  was  held  that  the  facts  set  forth 
did  not  constitute  an  offense,  though  if  prop- 
erly indicted  the  defendant  might  have  been 
punished  for  soliciting  and  inciting  another  to 
commit  the  crime  of  embracery.  State  v. 
Sales,  2  Nev.  268. 

4.  Dissuading  Witness  from  Testifying.  —  2 
Roscoe's  Crim.  Ev.  721;  I  Russ.  on  Crimes 
265;  1  Hawk.  P.  C,  c.  21,  §  15;  Rex  v.  Law- 
ley,  2  Stra.  904;  Rex  v.  Steventon,  2  East  362; 
State  v.  Keyes,  8  Vt.  57,  30  Am.  Dec.  450; 
State  v.  Carpenter,  20  Vt.  9;  State  v.  Bailer,  26 
W.  Va.  90,  53  Am.  Rep.  66.  See  the  title  Sup- 
pression of  Evidence. 

5.  Bac.  Abr.,  tit.  Juries,  (M)  3;  Gibbs  v. 
Dewey,  5  Cow.  (N.  Y.)  503. 

Securing  Attendance  of  Jurors.  —  The  law  will 
not  suffer  a  mere  stranger  so  much  as  to  labor 
a  juror  to  appear  and  act  according  to  his  con- 
science, or  for  any  person  to  labor  a  juror  not 
to  appear.  But  the  party  himself,  or  any  per- 
son who  can  justify  an  act  of  maintenance, 
may  labor  a  juror  to  appearand  give  a  verdict 
according  to  his  conscience.  5  Bac.  Abr.  392; 
1  Russ.  on  Crimes  264;  1  Hawk.  P.  C,  c.  85, 
§  4;  I.  v.  F.,  Noy  102;  Anonymous,  Dyer  481/ 
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(19);  Jepps  v.  Timbridge,  Moo.  815;  Hussey  v. 
Cook,  Hob.  294;  Suell  v.  Timbrell,  1  Stra.  643; 
Wynn  v.  Bangor,  2  Comyns  Rep.  601. 

A  letter  written  by  the  father  of  a  plaintiff 
to  each  juryman,  requesting  his  attendance  on 
the  trial,  and  professing  that  he  would  take  it 
as  a  great  obligation  to  himself,  etc.,  is  not  a 
ground  for  granting  a  new  trial,  if  the  defend- 
ant had  sufficient  notice  of  such  letter  to  enable 
him  to  move  for  a  trial  at  bar.  Herbert  v. 
Shaw,  11  Mod.  in,  118. 

See  the  title  Jury  and  Jury  Trial. 

Sheriff  Treating  Jurors.  —  It  is  a  ground  for 
setting  aside  a  conviction  that  the  sheriff 
in  charge  of  the  jury,  who  was  interested  in 
securing  a  conviction,  treated  the  jurors  with 
liquors  at  public  saloons  at  his  own  expense; 
and  the  irregularity  is  not  counterbalanced  by 
the  fact  that  the  jurors  were  also  treated 
by  one  of  their  own  number,  and  by  one  of 
the  attorneys  for  the  defendants.  People  v. 
Myers,  70  Cal.  582. 

6.  It  Is  as  Criminal  in  a  Juror  as  in  any  other 
person  to  endeavor  to  prevail  with  his  compan- 
ions to  give  a  verdict  for  one  side  by  any  prac- 
tices whatsoever,  except  only  by  arguments 
from  the  evidence  which  may  have  been  pro- 
duced, and  exhortations  from  the  general  obli- 
gations of  conscience  to  give  a  true  verdict. 
1  Russ.  on  Crimes  264.  See  State  v.  Sales,  2 
Nev.  268. 

7.  Any  Attempt  by  a  Witness  to  Influence  a 
Jury  in  any  other  way  than  by  the  open  deliv- 
ery of  his  testimony  is  improper  and,  in  judg- 
ment of  law,  corrupt.  He  has  no  right  to 
deliver  a  paper  to  the  jury  without  the  direc- 
tion of  the  court.  Gibbs  v.  Dewey,  5  Cow. 
(N.  Y.)  503. 

8.  4  Black.  Com.  140;  1  Russ.  on  Crimes 
264;  1  Hawk.  P.  C,  c.  85,  §  7;  Gibbs  v. 
Dewey,  5  Cow.  (N.  Y.)  503.    See  the  statutes. 

9.  Physicians  and  Surgeons.  (See  also  the  title 
Physicians  and  Surgeons.) — A  California 
statute  provided  a  penalty  for  practicing  medi- 
cine without  a  certificate,  except  where  the 
services  were  gratuitous,  and  the  case  one  of 
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EMIGRANT—  EMIGRA  TION. 


Definition. 


EMIGRANT  —  EMIGRATION.  (See  also  the  titles  Contract  Labor  Law, 
vol.  7,  p.  83;  Immigration;  Expatriation.)  —  An  emigrant  is  one  who 
quits  his  country  for  any  lawful  reason,  with  a  design  to  settle  elsewhere,  and 
takes  his  family  and  property  with  him.1 


emergency.  It  was  held  that  the  mere  fact 
that  a  sick  person  had  been  given  up  as  incur- 
able, by  physicians  of  the  schools  provided  for 
by  the  statutes,  did  not  create  a  case  of  emer- 
gvnoy  within  the  meaning  of  the  statute,  in 
which  ordinary  and  qualified  practitioners  are 
not  readily  obtainable.  People  v.  Lee  Wah, 
71  Cal.  81. 

1.  Emigrant.  —  Vattel,  bk.  1,  c.  19,  §  224. 

It  seems  that  a  representation  made  to  a 
physician  in  the  course  of  negotiations  with 
him  looking  forward  to  his  employment  as 
the  ship's  physician,  that  the  ship  "  will  carry 
emigrant  laborers  not  over  forty,"  is  satis- 
fied if  no  more  than  forty  laboring  men  are 
taken,  although  with  their  wives  and  chil- 
dren that  number  is  exceeded.  Richards 
v.  Hayward,  2  M.  &  G.  574,  40  E.  C.  L. 
520. 

Emigrant  Agent.  —  In  North  Carolina  an  emi- 


grant agent  was  defined  by  statute  to  mean 
any  person  engaged  in  hiring  laborers  in  the 
state,  to  be  employed  beyond  the  limits  of  the 
same.  In  State  v.  Moore,  113  N.  Car.  705,  it 
was  held  that  the  occupation  of  an  emigrant 
agent,  as  therein  defined,  did  not  belong  to 
that  class  which  are  inherently  harmful  or 
dangerous  to  the  public,  and  which  may  there- 
fore be  directly  or  indirectly  restricted  or  pro- 
hibited. 

Emigration  and  Expatriation.  —  Emigration 

is  frequently  used  as  synonymous  with  expa- 
triation; but  a  distinction  is  sometimes  made 
in  their  use,  emigration  being  used  to  signify 
a  simple  removal  for  the  purpose  of  residence 
from  one  country  to  another;  while  expatria- 
tion signifies,  in  addition  to  a  removal,  a 
renunciation  of  allegiance.  Argument  of 
Counsel  in  M'llvaine  v.  Coxe,  2Cranch  (U.  S.) 
302;  2  Kent  Com.  44. 
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EMINENT  DOMAIN. 


By  Frank  E.  Brown  and  Edmund  C.  Strode. 

L  Definition,  1047. 
II.  Nature  of  the  Power,  1048. 

1.  An  Attribute  of  Sovereignty,  1048. 

2.  Constitutional  Provisions,  1050. 

3.  Conditions  Imposed  upon  Its  Exercise,  1050. 

III.  Who  may  Exercise  the  Power— Manner  of  Exercise,  1051, 

1.  In  General,  1051. 

2.  The  United  States,  1051. 

3.  The  States,  1052. 

4.  Manner  of  Exercising  the  Power,  1052. 

a.  In  General,  1052. 

b.  Delegation  to  Agents,  1053. 

(1)  Method  of  Delegation,  1053. 

(2)  Statutory  Requirements,  1053. 

(a)  Conditions  Precedent,  1053. 

(b)  Statutory  Authority,  1054. 

(c)  Must  be  Used  by  Party  to  Whom  Delegated,  1055. 

(d)  Must  be  Used  for  Purpose  for  Which  Granted,  1055. 

(e)  Necessity  of  Using  Power  Granted,  1056. 

(3)  Discretion  Allowed  to  Grantee  in  Location,  etc.,  1057. 

(4)  Who  may  be  Agents  or  Grantees  of  the  Power,  1058. 

(a)  Private  Corporations,  1058. 

(b)  Municipal  Corporations,  1059. 

(c)  Individuals,  1059. 

(d)  Transferees  of  Property  and  Franchise,  1060. 

(5)  Exhaustion  of  the  Power,  1060. 

IV.  The  Public  Use,  1061. 

1.  What  is  a  Public  Use,  1061. 

a.  In  General,  1061. 

b.  Extent  of  the  Use,  1063. 

(1)  The  Use  or  Benefit  may  be  Local  or  Limited,  1063. 

(2)  The  Public  Need  Not  Own  or  Operate,  1063. 

(3)  Magnitude  of  the  Interests  Involved,  1064. 

c.  Public  and  Private  Uses  Combined ,  1065. 

2.  Province  of  the  Legislature  and  the  Judiciary,  1066. 

a.  Province  of  the  Legislature,  1066. 

(1)  The  Question  of  Necessity,  l^ropriety,  or  Expediency,  1066. 

(2)  Mode  or  Manner  of  Exercising  the  Right,  1067. 

(3)  Extent  of  the  Estate  or  Interest  to  be  Taken,  1068. 

(4)  The  Particular  Property  to  be  Taken,  1069. 

b.  Province  of  the  Judiciary,  1069. 

(1)  The  Question  of  Public  Use,  1069. 

(2)  Use  Declared  Public  by  the  Legislature,  1070. 

(3)  Motives  and  Purposes  of  the  Legislature,  1070. 

3.  Constitutional  Uses,  107 1. 

4.  Application  to  Particular  Cases,  1072. 

a.  Uses  Considered  Public,  1072. 
(i)  Highways,  1072. 
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(2)  Railways,  1074. 

(a)  Ordinary  Railways,  1074. 

aa.  In  General— Right  of  Way — Depots — Stock  Yards, 

Repair  Shops,  etc.,  1074. 
bb.  Branches  or  Lateral  Lines,  1076. 
cc.  Spurs  to  Private  Establishments,  1077. 
dd.  Switches  and  Side  Tracks,  1079. 

(b)  Elevated  Railways,  1079. 

(c)  Street  Railways,  1079. 

(3)  Telegraphs  and  Telephones,  1079. 

(4)  Electric-light  Plants,  1080. 
(5^  Canals,  1080. 

{O;  Bridges  and  Ferries,  1080. 
(7)  Improvements  in  Aid  of  Navigation,  1080. 
{8)  Public  Wharves  and  Landings,  1080. 
(9)  Sluices  for  the  Passage  of  Fish,  108 1. 

(10)  Booms,  1 08 1. 

(11)  Dikes  and  Levees,  108 1. 

(12)  Works  for  the  Drainage  of  Land,  1082. 

(13)  Drains  and  Sewers  in  Cities,  1083. 

(14)  Irrigation,  1084. 

(15)  Water  Works  for  Cities  and  Towns,  1084. 

(16)  Markets,  1084. 

(17)  Public  Parks,  1084. 

(18)  Pipe  Lines — Gas  Companies,  1085. 

(19)  Cemeteries,  1085. 

(20)  Mills,  1085. 

(21)  Dez>elopment  of  Alines,  1086. 

(22)  Grain  Elevators,  1087. 

(23)  Government  Purposes,  1087. 
5.  Right  to.  Change  the  Use,  1088. 

V.  The  Property  That  may  be  Taken,  1088. 

1.  General  Rule,  1088. 

2.  Private  Property,  1089. 

3.  Property  of  Private  Corporations,  1090. 

a.  In  General,  1090. 

b.  Franchises,  1091. 

4.  Property  in  the  Hands  of  a  Receiver,  1092. 

5.  Indian  Lands,  1093. 

6.  Property  Already  Devoted  to  a  Public  Use,  1093. 

a.  General  Rule,  1093. 

b.  Application  of  the  Rule.  1094. 

c.  Mode  of  Expressing  Legislative  Authority,  1094. 

(1)  General  Rule,  1094. 

(2)  By  Express  Words,  1095. 

(3)  By  Necessary  Implication,  1095. 

7.  ■SVrtte  Property,  1097. 

8.  Federal  Property,  1098. 

9.  Statutory  Exemption  of  Certain  Property,  1099. 

10.  Constructions  of  Legislative  Acts  Gra?iting  Powers  of  Condemnation,  1 100. 

a.  In  General,  1100. 

b.  Construction  of  Particular  Terms,  11 01. 

VI.  What  Amounts  to  a  Taking,  i  102. 

1.  Entry  for  Permanent  Occupation,  1102. 

2.  Seizure  for  Military  Purposes,  1103. 

3.  Interference  with  Use,  1 103. 

4.  Injuriously  Affecting  Property,  1 103. 

a.  In  General,  1 103. 

b.  Rule  in  England,  1 104. 

c.  In  the  United  States  under  Various  State  Constitutions,  1105. 

d.  What  Amounts  to  Injuriously  Affecting,  1109. 

(1)  /;/  General,  1 109. 

(2)  Injuries  from  Proper  Construction  and  Operation,  11 10. 

(3)  Where  No  Part  of  the  Premises  Is  Taken,  1 1 1 1 . 
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(4)  Injuries  to  Remainder  of  Tract  Pat  t  of  Which  Has  Been  Takfn 

1 1 14. 

(5)  Injuries  Must  Be  Certain,  Not  Merely  Speculative,  1 1 14. 

e.  Injuries  to  Trade  or  Business,  11 14. 

f.  Injuries  to  Franchise,  11 16. 

g.  Danger  from  Fire,  1 1 17. 

h.  Danger  to  Persons  and  live  Stock,  1 12b. 

( 1 )  To  lives  of  Persons,  1 1 20. 

(2)  To  live  Stock,  1 121. 

i.  Injuries  from  Smoke,  Noise,  Vibration,  etc.,  1122. 
j.  Obstruction  of  Light,  1 1 23. 

k.  Inconvenience  to  Owner  in  Use  of  His  Property,  1 1 23. 
/.  Injuries  to  Remainder  of  Tract,  11 24. 
vi.  Change  of  Grade  in  Streets  by  Municipality,  1 1 24. 
n.  Injury  to  Access,  11 27. 

o.  Exposure  of  Property  During  Construction,  1128. 
p.  Injuries  to  Fences,  1 1 28. 

q.  Injuries  from  Negligence  and.  Want  of  Skill  in  Construction,  11 29. 

5.  Injuries  to  Water  Rights,  11 29. 

a.  Generally,  1 129. 

b.  Access  to  Public  Waters,  1 1 29. 

6.  Imposition  of  Additional  Servitudes,  1 1 30. 

7.  Temporary  User,  1 1 31. 

a.  Preliminary  Surveys,  1 1 31. 

b.  In  Aid  of  Construction,  1131, 

VII.  Compensation,  n32- 

1.  Meaning  of  the  Term,  1 1 32. 

2.  Necessity  of  Provision  for,  1 1 32. 

<7.  /«  Statutes,  1 132. 

^.  /«  Constitutions,  n  33. 

3.  Taking  Property  of  State  or  Public  Corporation,  1 133. 

4.  Time  of  Paying  Compensation,  1 1 36. 

a.  Before  Entry,  1 1 36. 

( 1 )  Constitutional  Provisions,  1 1 36. 

(2)  General  Rule,  1 1 37. 

(3)  "  Prepayment  "  Refers  to  Time  of  Entry,  1 138. 

(4)  Tender  of  Compensation,  1138. 

(5)  Payment  into  Court — Possession  Pending  Apptai  1138. 

b.  Entry  Before  Payment,  1 1 39. 

( 1 )  In  General,  1 1 39. 

(2)  Under  Power  Given  by  Charter,  1140. 

(3)  Entry  for  Survey ,  1 141. 

(4)  In  Case  of  Damaging  Property,  1141. 

(5)  In  Case  of  State  or  Municipality ,  1 142. 

(6)  Where  Impossible  to  Estimate  Damages  in  Advance,  1 143. 

c.  Waiver  of  Prepayment ,  1 144. 

5.  How  Compensation  Made,  1 145. 

a.  In  Money,  1  145. 

b.  Security  for  Payment,  1 1 45. 

c.  judgment,  1146. 

6.  Time  with  Reference  to  Which  Compensation  Is  to  Be  Estimated,  1 147. 

a.  Time  of  Taking  or  Entry,  1 1 47. 

b.  Time  of  Assessment,  Appraisment,  or  Trial,  1 148. 

c.  Date  of  Filing  Petition,  1 148. 

d.  Time  of  Projection  of  the  Work,  1  1 48. 

e.  Date  of  Approval  of  the  Award,  1 149. 

f.  Time  of  Construction,  1 149. 

g.  Wrongful  Occupancy,  1149. 
//.  On  Appeal,  1 1  50. 

7.  Measure  and  Elements  of  Compensation,  1 1  50. 

a.  According  to  the  Interest  Acquired,  1 1 50. 

(1)  Nature  of  the  Estate  Taken,  1150. 

(2)  Nature  of  Owner 's  Title,  1 1  5 1 . 

b.  Where  Whole  Tract  is  Taken,  11 51. 

( 1 )  Market  Value,  1 1  5 1 . 
(a)  Generally,  1 1 5 1 . 
(6)  What  Is  Market  Value,  1 1 52. 
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(c)  Means  of  Estimating,  1153. 
aa.  In  General,  1153. 
bb.  Admissions  by  Owner,  11 54. 
CC .  Offers  to  Purchase,  1 1 54. 
dd.  Valuation  for  Taxation,  1 1 54. 
^.   Price  Paid  for  the  Land  by  Owner,  11 55. 
ff.  Price  Paid  for  Similar  Lands  in  Vicinity,  1155. 
Opinion  Evidence,  11  57. 
(</)  Condition  and  Quality  of  the  Land,  11 58. 
Mineral  Land,  11 58. 
Improvements,  1 1 58. 
Growing  Crops  and  Trees,  1 1 59. 
dd.  Improvements  Made  by  Company,  11 59. 
ee.    Uses  to  Which  Land  Is  Adapted,  1161. 
ff.  Disadvantages  Tendering  the  Land  Less  Valuable,  1 163. 
(2)  Te?nporary  Use,  1 1 64. 
c.  Where  Part  of  Tract  Is  Taken,  1 164. 

(1)  Depreciation  in  Market  Value,  1164. 

(2)  Injuries  Affecting  Whole  Tract,  1165. 

(3)  Reduction  of  Pent,  1165. 

(4)  What  Is  Considered  a  Single  Tract,  1 165. 

(a)  General  Rule,  1 166. 

(b)  Farm  Land,  1165. 

(c)  Land  in  Towns  and  Cities,  1 167. 

(5)  Injuries  to  Remainder,  1168. 

(a)  Injuries  from  Construction,  1168. 

(b)  Injuries  from  Operation,  1171. 

<z«.  In  General,  1171. 

Cost  of  Fencing,  1171. 
<T£\  Farm  or  Private  Crossings,  1 173. 
</.  Compensation  for  Injuriously  Affecting  Property,  1173. 

(1)  Assessed  Once  for  All,  1173. 

(2)  Certain,  Not  Speculative,  1 173. 

(3)  Special  Injuries,  11 73. 

(4)  Only  from  Proper  Use,  1 173. 

(5)  Measure,  1 1 74. 

(6)  Interference  with  the  Use  of  Property,  11 74. 
^,  For  Running  Powers  over  Another  Railroad,  11 74. 

f.  Crossings,  1 1 74. 

(1)  In  General,  11 74. 

(2)  Railroad  Crossings,  1 174. 

(3)  Street  Crossing  over  Railroad,  1 175. 

g.  Benefits,  1 175. 

(1)  Definition,  1 1 75. 

(2)  Classes  of  Benefits,  1 1 76.  , 

(a)       General,  1176. 

(<£)  Special  Benefits,  1 1 76. 

(£•)  General  Benefits,  1 1 76. 

(3)  Right  to  Deduct  Benefits  in  Making  Compensation,  1 177. 

(«)  In  General,  1 177. 

(3)  General  Benefits,  1177. 

(f)  Special  Benefits,  1 1 77. 

/«  General,  11 77. 

Under  Constitutions  Which  Merely  Provide  for  Com- 
pensation, 1 177. 
(aa)  /«  General,  1 1 77. 

(W)  /;/  Estimating  Damages  to  the  Remainder, 
1177. 

(ff)  /«  Estimating  the  Value  of  the  Land  Taken, 
1 179. 

(dd)  Extent  and  Limitations  of  the  Right,  11  Sr. 
cc.  Under  Special  Constitutional  or  Statutory  Provisions, 
1 183. 

(4)  Right  to  Deduct  Special  Assessments,  1 1 84. 
h.  Limited  Estates,  1 1 84. 

(1)  hi  General,  11 84. 

(2)  Lessee,  1 1 84. 

(3)  Life  Tenant,  1185. 
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8.  Allowance  of  Interest,  1 185. 

a.  In  General,  1 185. 

b.  On  Appeal,  11 87. 

c.  Waiver  of  Right  to  Interest,  1188. 

9.  Who  Entitled  to  Compensation,  1 1 88, 

a.  Owner  in  Fee,  1 1 88. 

b.  Vendor  and  Vendee,  1 1 89. 

c.  Partners  and  Tenants  in  Common,  1191. 

d.  Widow  Entitled  to  Dower  Interest,  1 1 91. 

e.  Mortgagor  and  Mortgagee,  1192. 

(1)  Mortgagee,  1192. 

(2)  Mortgagor,  1 193. 

f.  Tenants  and 'lessees,  1194. 

g.  Tenants  for  Life  and  Remaindermen,  1 194. 

h.  Heirs  and  Administrators,  1 194. 

i.  Owner  of  a  Judgment  Lien,  1 195. 
/.  Payment  into  Court,  1 1 95. 

10.  Who  Liable  for  Damages,  1 195. 

11.  Effect  of  Payment,  1 196. 

12.  Owner's  Lien  for  Unpaid  Co?np'ensation,  1196. 

13.  Waiver  of  Compensation,  1 197. 

VIII.  Rights  of  the  Parties— After  Condemnation,  1197. 

1.  Rights  of  the  Landowner,  1197. 

a\  Title  to  the  Land  and  Use  Thereof,  1 197. 

b.  Reversion  When  Public  Use  Ceases,  1 198. 

c.  Ownership  of  Minerals,  1 199. 

2.  Rights  of  the  Corporation,  1199. 

a.  Estate  Acquired,  1 199. 

b.  When  Easement  Acquired,  1201. 

IX.  Abandonment  of  Public  Use,  1203. 

1.  Effect  of  Abandonment,  1203. 

2.  What  Amounts  to  an  Abandonment,  1203. 

CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  EMINENT  DOMAIN"  in  the  ENC'YCxo-PifcDIA 
of  Pleading  and  Practice,  vol.  7,  p.  460. 

As  to  other  matters  of  SUBSTANTIVE  LA  W  and  EVIDENCE  related  to  this  subject,  see  the 
following  titles  in  this  work:  ABUTTING  OWNERS,  vol.  i,  p.  224;  BOOM 
COMPANIES,  vol.  4,  p.  707;  BRIDGES,  vol.  4,  p.  918  ;  CANALS,  vol.  5,  p.  in ; 
CEMETERIES,  vol.  5,  p.  781  ;  CONSTITUTIONAL  LA  W,  vol,  6,  p.  882;  COR- 
PORATIONS,  vol.  7,  p.  620  ;  COUNTIES,  vol.  7,  p.  898  ;  CROSSINGS,  vol.  8,  p. 
335  ;  DE  FACTO  CORPORA  TIONS,  vol.  8,  p.  747  ;  DRAINS  AND  SEWERS, 
ante,  p.  220  ;  EASEMENTS,  ante,  p.  397  ;  ELECTRIC  RAILROADS,  ante  ; 
ELEVATED  RAILROADS,  ante  ;  FERRIES  ;  FOREIGN  CORPORATIONS ; 
GAS  COMPANIES ;  GRANTS;  HIGHWAYS ;  LATERAL  OR  BRANCH 
ROADS;  LIGHT  AND  AIR;  MINES  AND  MINING;  MUNICIPAL 
CORPORATIONS;  NAVIGABLE  WATERS;  PIPE  LINES;  POLICE 
POWER  ;  RAILROADS  ;  STREETS  AND  SIDEWALKS  ;  TELEGRAPHS 
AND  TELEPHONES ;  WATERCOURSES ;  WATER  WORKS  AND 
WATER  COMPANIES. 


I.  Definition. — Eminent  domain  is  t 
property  to  public  purposes  on  payment 

1.  Definition. — U.  S.  v.  Jones,  109  U.  S.  518; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  (U.  S.)  641;  Bonaparte  v.  Camden,  etc., 
R.  Co.,  1  Baldw.  (U.  S.)  205;  De  Varaigne  v. 
Fox,  2  Blatchf.  (U.  S.)  95;  Dyer  v.  Tusca- 
loosa Bridge  Co.,  2  Port.  (Ala.)  296,  27  Am. 
Dec.  655;  Ex  p.  Martin,  13  Ark.  198,  58  Am. 
Dec.  321;  Lake  Merced  Water  Co.  v.  Cowles, 
31  Cal.  215;  Todd  v.  Austin,  34  Conn.  78; 
Trombley  v.  Humphrey,  23  Mich.  471;  Board 
of  Health  v.  Van  Hoesen,  87  Mich.  536,  citing 
6  Am.  and  Eng.*  Encyc.  of  Law  (1st  ed.)  511; 
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he  power  of  the  state  to  apply  private 
of  just  compensation  to  the  owner.1 

Woodmere  Cemetery  v.  Roulo,  104  Mich.  595; 
Orr  v.  Quimby,  54  N.  H.  590;  Beekman  v. 
Saratoga,  etc.,  R.  Co.,  3  Paige  (N.  Y.)  72,  22 
Am.  Dec.  679;  Symonds  v.  Cincinnati,  14  Ohio 
173,  45  Am.  Dec.  529. 

Historical  View. — The  power  of  eminent 
domain  has  been  recognized,  and  the  pur- 
poses which  are  accomplished  through  it  now 
have  been  accomplished  in  a  similar  manner 
as  long  as  governments  have  existed.  But 
the  name  "  eminent  domain  "  is  first  found  in 
the  works  of  Grotius.  In  De  Jure  Belli  et 
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II.  Nature  of  the  Powee — 1.  An  Attribute  of  Sovereignty — Hot  a  Eight  Reserved 

by  the  state. — The  view  has  been  taken  in  many  opinions  that  the  right  of  emi- 
nent domain  is  a  reserved  right  vested  in  the  state  ;  that  when  the  state  origi- 
nally granted  land  to  private  individuals,  the  grant  was  under  the  implied  condi- 
tion that  the  state  might  at  any  time  reassert  its  rights  to  the  property  and 
resume  dominion  over  it  whenever  circumstances  made  it  necessary ;  that, 
having  resumed  dominion  over  it,  instead  of  using  it  by  its  agents  to  effect  the 
intended  public  good,  it  revests  the  property  in  such  a  manner  as  to  accomplish 
the  desired  end.1  But  this  theory  is  certainly  not  supported  by  sound  rea- 
soning.2 

Founded  Originally  on  State  Necessity. — Many  other  opinions  hold  that  the  power 
was  originally  founded  on  state  or  political  necessity.3  But  the  justification 
of  its  use  in  any  particular  case  at  the  present  time  is  to  be  found  in  public  con- 
venience or  advantage,  rather  than  in  political  necessity.4 


Pacis,  lib.  I,  c.  I  (1625),  he  says:  "  Facultas 
is  twofold,  namely,  vulgaris,  which  exists  for 
private  use,  and  eminens,  which  is  superior 
to  the  jus  vulgaris  since  it  belongs  to  the 
community  for  the  common  benefitjas  against 
persons  and  things."  Again  he  says  (ibid., 
lib.  3,  c.  20,  vii.  1):  "The  property  of  sub- 
jects is  under  the  power  of  the  eminent  do- 
main of  the  state ;  so  that  the  state,  or  he  who 
acts  for  it,  may  use  and  even  alienate  and  de- 
stroy such  property,  *  *  *  but  for  ends  of  pub- 
lic utility,  to  which  ends  those  who  founded 
civil  society  must  be  supposed  to  have  in- 
tended that  private  ends  should  give  way." 
Writers  who  followed  Grotius  recognized  the 
power  of  eminent  domain  and  understood  it 
to  be  practically  what  Grotius  described  it  to 
be.  See  Pufendorf,  De  Jure  Natura;  et  Gen- 
tium, lib.  8,  c.  5,  §  7;  Heineccius,  Elem. 
Jur.  Nat.  et  Gent.,  lib.  2,  c.  8,  §  168;  Bynkers- 
hoek,  Ques.  Jur.  Pub.,  lib.  2,  c.  15;  Vattel, 
Le  Droit  des  Gens,  lev.  1,  c.  20,  §  244.  There 
is  some  objection  offered  by  these  writers, 
not  to  the  power  itself  nor  to  its  nature  as 
described  by  Grotius,  but  to  the  name.  They 
think  that  the  name  "  eminent  domain  "  seems 
to  have  the  implied  meaning  of  property  that 
belongs  to  the  state  ;  that,  therefore,  "  eminent 
domain  "  must  mean  that  the  ultimate  owner- 
ship of  all  property  is  in  the  state;  that  the 
individual  has  only  a  limited  ownership,  which 
may  be  terminated  whenever  the  state  deems 
it  necessary.  Such  a  doctrine,  they  fear, 
might  be  used  so  as  to  endanger  all  property 
rights  by  tyrannical  rulers.  After  forestall- 
ing the  reading  of  any  such  doctrine  into 
eminent  domain,  they  accept  eminent  domain 
as  an  established  principle  in  the  law.  It 
has  remained  practically  the  same  ever  since 
the  time  of  Grotius.  And  while  it  is  thus 
old  in  theory,  it  was  not  used  much  in  actual 
practice  until  within  comparatively  recent 
times,  due  to  the  great  growth  of  works  of 
interest  to  whole  communities  and  states. 
The  doctrine  has  been  made  more  definite 
by  constitutional  provisions,  but  innumerable 
new  questions  have  come  up  in  connection 
with  it  because  of  the  very  extensive  appli- 
cation of  the  power  in  recent  years. 

1.  Eminent  Domain  as  a  Reserved  Eight. — 
In  Beekman  v.  Saratoga,  etc.,  R  Co.,  3  Paige 
(N.  Y.)  45,  22  Am.  Dec.  679,  the  court  said  : 
"  Notwithstanding  the  grant  to  individuals, 
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the  eminent  domain,  the  highest  and  most 
exact  idea  of  property,  remains  in  the  govern- 
ment, or  in  the  aggregate  body  of  the  people 
in  their  sovereign  capacity  ;  and  they  have 
a  right  to  resume  the  possession  of  the  prop- 
erty, in  the  manner  directed  by  the  constitu- 
tion and  laws  of  the  state,  whenever  the: 
public  interest  requires  it."  See  also  Todd 
v.  Austin,  34  Conn.  78  ;  Harding  v.  Goodlett,. 
3  Yerg.  (Tenn.)  41,  24  Am.  Dec.  546  ;  Hey- 
ward  v.  New  York,  8  Barb.  (N.  Y.)  486  ;: 
Matter  of  Union  El.  R.  Co.,  113  N.  Y.  275. 

2.  See  Lewis  on  Eminent  Domain,  §  3. 

3.  Eminent  Domain  Founded  on  State  Neces- 
sity.— "  The  very  nature  of  the  supreme 
power  *  *  *  gives  a  sufficient  title  to  the 
prince  when  necessity  presses  for  using  the 
property  of  his  subjects."  Pufendorf,  De 
Jure  Naturae  et  Gentium,  lib.  8,  c.  5,  §  7. 
"Among  the  inherent  rights  of  the  supreme 
power  there  is  the  right  of  applying  to  the  use 
of  the  state  their  [the  citizens']  property  when 
necessity  requires  it."  Heineccius,  Elem. 
Jur.  Nat.  et  Gent.,  lib.  2,  c.  8,  §  168.  The 
statement  that  eminent  domain  was  founded 
on  political  or  state  necessity  is  one  that  is 
very  frequently  met  with  in  the  earlier  law 
works,  although  it  is  difficult  to  determine 
just  what  is  meant  by  it.  It  undoubtedly 
does  not  mean  that  eminent  domain  cannot 
be  exercised  in  any  given  case  unless  the 
very  existence  of  the  state  depends  upon  it. 
But  it  might  be  so  interpreted.  The  meaning 
certainly  is  that  the  state  cannot  exist  unless 
it  have  authority  to  exercise  the  power  when- 
ever circumstances  render  its  use  highly  con- 
ducive to  public  good.  Nevertheless  there  is 
more  liberality  in  allowing  the  exercise  of  the 
power  in  more  recent  times  than  formerly. 
State  or  political  necessity  is  no  longer  given 
as  the  reason  for  its  exercise,  but  "public 
utility,"  "  public  advantage,"  "  public  good," 
"  public  use,"  "  public  expediency,"  and 
similar  phrases  are  the  expressions  found  in 
the  more  recent  opinions  as  reasons  to  justify 
its  use.  So  that,  at  the  present  time,  the 
power  may  be  exercised  by  following  closely 
constitutional  and  statutory  requirements 
whenever  it  is  probable  that  good  will  result 
therefrom  to  a  considerable  number  of  people 
in  a  community. 

4.  Thus  Judge  Cooley  in  his  definition, 
Const.  Lim.,  p.  524,  which  definition  is  foh- 
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Founded  upon  Sovereignty. — The  right  to  exercise  the  power  of  eminent  domain 
is  inherent  in  sovereignty,  necessary  to  it  and  inseparable  from  it.  From  the 
very  nature  of  society  and  organized  government  this  right  must  belong  to 
the  state.    It  is  a  part  of  the  sovereign  power  of  every  nation.1 

It  Exists  Independent  of  Constitutions.  —  It  exists  independent  of  constitutional 
recognition,  and  it  existed  prior  to  constitutions.2  It  lies  dormant  in  the  state 
until  legislative  action  is  had  pointing  out  the  occasions,  the  modes,  and  the 
agencies  for  its  exercise.3 

state  May  Not  Be  Divested  of  the  Power. — The  legislature  cannot  divest  the  state 
of  the  power.4 

lowed  in  many  opinions,  bases  the  power  upon 
"public  benefit,"  "public  safety,  necessity, 
convenience,  or  welfare." 

1.  Eminent  Domain  an  Attribute  of  Sov- 
ereignty.— This  idea  is  brought  out  by  a  great 
variety  of  expressions  found  in  the  opinions, 
such  as  the  following:  "an  essential  ele- 
ment of  sovereignty,"  "  necessary  incident  of 
every  government,"  "inseparably  attached 
to  national  empire,"  etc. 

Vattel,  in  Le  Droit  des  Gens,  lev.  i,  c.  20, 
§  244,  says:  "In  political  society  everything 
must  give  way  to  the  common  good  ;  and 
even  if  the  person  of  the  citizens  is  subject  to 
this  rule,  their  property  cannot  be  excepted. 
The  state  cannot  live  or  continue  to  adminis- 
ter public  affairs  *  *  *  if  it  have  not  the 
power  *  *  *  to  dispose  of  every  kind  of 
property  under  its  control." 

Does  Not  Depend  upon  Trial  by  Jury. — In 
Scudder  v.  Trenton  Delaware  Falls  Co.,  1 
N.  J.  Eq.  694,  23  Am.  Dec.  756,  the  court 
said  :  "  The  right  of  the  state  to  take 
private  property  for  public  use  is  conceded 
as  a  general  proposition.  It  is  a  right 
appertaining  to  sovereignty  ;  one  which  the 
state  may  freely  exercise  on  all  proper  oc- 
casions, and  which  a  jury  has  no  power 
to  control.  It  cannot  be  pretended,  there- 
fore, that  before  a  state  may  exercise  this 
high  attribute  of  sovereign  power  a  jury 
must  pass  on  the  legality  or  propriety  of  the 
act.  This  would  be  to  place  the  necessities  of 
the  state  in  some  instances,  and  its  privileges 
in  others,  in  the  keeping  of  a  jury  of  the 
country,  which  would  be  contrary  to  the  estab- 
lished order  of  all  governments.  The  right, 
then,  cannot  be  made  the  subject-matter  of 
trial  by  jury." 

The  Nature  of  Society  Renders  the  Power 
Necessary. — In  Patten  v.  Northern  Cent.  R. 
Co.,  33  Pa.  St.  426,  75  Am.  Dec.  612,  damages 
were  sought  because  of  the  construction  of  a 
railroad,  on  the  ground  that  a  higher  insur- 
ance rate  was  caused  by  the  proximity  of  the 
railroad,  and  that  there  was  increased  danger 
of  having  property  stolen,  and  that  it  would  be 
inconvenient  to  cross  the  tracksin  taking  prod- 
uce to  market.  The  court  said  :  "This  objec- 
tion is  essentially  anti-social  in  its  principle, 
and  forgets  that  as  in  man  himself,  so  in  man's 
title  to  land,  there  are  two  necessary  ele- 
ments, the  individual  and  the  social.  Private 
right  and  public  right,  individual  property 
and  eminent  domain,  are  perfectly  consistent 
elements  of  the  one  thing,  property  in  land. 
Those  who  are  engaged  in  a  contest  for  dam- 
ages to  land,  caused  by  the  construction  of 
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public  improvements,  are  prone  to  forget  the 
social  element  that  is  involved  in  all  pri- 
vate titles  ;  yet  it  is  recognized  in  every 
system  of  rights,  by  such  branches  of  law  as 
those  relating  to  eminent  domain,  *  *  * 
entailments,  perpetuities,  and  the  like,  and 
in  such  maxims  as  sic  utere  tuo  ut  alienum  non 
ladas.  All  these  are  based  on  the  principle 
that  private  right  involves  some  elements  of 
social  right.  Individual  property  is  exclusive 
as  against  individuals,  but  not  as  against  soci- 
ety. *  *  *  Social  rights  depend  on  society 
with  reference  to  its  density  and  its  internal 
and  external  business  relations,  and  cannot 
be  fully  defined  in  their  application  in  antici- 
pation of  these.  The  greater  its  social  ac- 
tivity, the  more  numerous  are  its  social  wants, 
for  it  must  have  the  means  of  acting." 

For  cases  considering  the  general  nature 
of  eminent  domain  in  its  relation  to  sov- 
ereignty, see  Bonaparte  v.  Camden,  etc. ,  R. 
Co.,  1  Baldw.  (U.  S.)  205  ;  U.  S.  v.  Jones,  109* 
U.  S.  518  ;  Jones  v.  Walker,  2  Paine  (U.  S.)- 
688  ;  Ex  p.  Martin,  13  Ark.  198,  58  Am.  Dec. 
321  ;  Todd  v.  Austin,  34  Conn.  78  ;  Price  v. 
Engelking,  58  111.  App.  547  ;  Penn.  Mut.  L. 
Ins.  Co.  v.  Heiss,  141  111.  35,33  Am.  St.  Rep. 
273:  Henry  v.  Underwood,  1  Dana  (Ky.)  245  ; 
Spring  v.  Russell,  7  Me.  274  ;  Perry  v.  Wil- 
son, 7  Mass.  393  ;  Brown  v.  Beatty,  34  Miss. 
227,  69  Am.  Dec.  389  ;  New  Orleans,  etc.,  R. 
Co.  v.  Frederic,  46  Miss.  10  ;  Varick  v.  Smith, 
5  Paige  (N.  Y.)  137,  28  Am.  Dec.  417;  Cooper 
v.  Williams,  4  Ohio  253,  22  Am.  Dec.  745. 

2.  Not  Dependent  upon  Constitution. — Mis- 
sissippi, etc. ,  Boom  Co.  v.  Patterson,  98  U. 
S.  403  ;  U.  S.  v.  Jones,  109  U.  S.  518  ;  Ex  p. 
Martin,  13  Ark.  198,  58  Am.  Dec.  321  ;  Moran- 
v.  Ross,  79  Cal.  159  ;  Indianapolis  Water 
Works  Co.  v.  Burkhart,  41  Ind.  364  ;  Brown 
v.  Beatty,  34  Miss.  227,  69  Am.  Dec.  389 ;: 
Bloodgood  v.  Mohawk,  etc.,  R.  Co.,  18  Wend. 
(N.  Y.)  13,  31  Am.  Dec.  313;  Buffalo,  etc.,  R. 
Co.  v.  Brainard,  9  N.  Y.  100. 

3.  Chicago,  etc.,  R.  Co.  v.  Lake,  71  111. 
333  ;  Allen  v.  Jones,  47  Ind.  438  ;  Barrow  v. 
Page,  5  Hayw.  (Tenn.)  97. 

4.  State's  Power  May  Not  Be  Divested  by 
Legislature.  —  In  Hyde  Park  v.  Oakwoods 
Cemetery  Assoc.,  119  111.  141,  14  Am.  &  Eng. 
Corp.  Cas.  417,  the  court  said  ;  "  It  is 
claimed  that  the  acts  of  the  legislature  creat- 
ing the  cemetery  association,  when  accepted, 
and  the  purchase  of  lands  under  said  acts, 
and  the  dedication  of  the  same  to  public 
use,  constituted  a  contract  between  the  state 
and  the  corporators  of  the  association,  within 
the  provision  of  section  10  of  article  1  of  the 
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Nature  of  the  Power.  EMINENT  DOMAIN.  Conditions  Imposed. 

2.  Constitutional  Provisions. — The  Constitution  of  the  United  States  and  the 
constitutions  of  all  the  states  except  North  Carolina  contain  provisions  relative 
to  the  power  of  eminent  domain.  These  provisions  require  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  compensation.  Some  of  the 
earlier  constitutions  did  not  contain  any  provision  of  this  kind.  But  all  of 
the  later  constitutions  except  one  contain  an  equivalent  provision,  and  some 
go  much  farther,  requiring  prepayment  of  compensation  ;  some  make  a  dis- 
tinction between  the  taking  by  a  private  corporation  and  the  taking  by  a  pub- 
lic corporation  ;  others  contain  provisions  respecting  benefits  to  the  landowner. 
It  is,  therefore,  clear  that  there  has  been  a  tendency  to  restrict  and  limit  more 
and  more  the  manner  of  exercising  the  power.  But,  on  the  other  hand,  a 
more  liberal  use  of  the  power  is  allowed  to  corporations,  providing  the  consti- 
tutional and  statutory  requirements  are  closely  followed.  These  provisions, 
while  they  place  strict  limits  upon  the  manner  of  exercising  the  power,  are 
sufficiently  broad  to  allow  the  accomplishment  in  every  possible  case  of  what- 
ever public  good  requires.  On  the  other  hand,  they  render  it  impossible  for 
the  rights  of  individuals  to  be  sacrificed. 

Constitutional  inhibitions  against  taking  private  property  for  public  use  without 
just  compensation  are  but  declaratory  of  a  great  and  fundamental  principle  of 
government,  and  any  law  violating  that  principle  must  be  deemed  a  nullity, 
as  it  would  be  against  natural  right  and  justice.1 

3.  Conditions  Imposed  upon  Its  Exercise. — Thus,  although  the  right  to  exercise 
the  power  of  eminent  domain  is  a  sovereign  power  vested  in  the  state,  there 
are  certain  conditions  imposed  upon  its  exercise — conditions  that  are  either 
found  in  the  constitutions  or  grow  out  of  them.    The  principal  conditions 


Constitution  of  the  United  States,  which  pro- 
hibits legislation  impairing  the  obligation  of 
contracts.  If  this  position  was  correct,  it  is 
plain  that  any  future  legislation  authorizing 
the  taking  of  the  lands  could  not  be  sus- 
tained, as  the  legislature  has  no  authority  to 
enact  a  law  impairing  the  obligation  of  a  con- 
tract. But  the  rule  invoked  has  no  applica- 
tion to  a  case  of  this  character.  The  right  of 
eminent  domain  is  an  element  of  sovereignty, 
and  a  contract  in  restraint  of  a  free  exercise 
•of  this  right  is  not  obligatory  on  the  state 
and  does  not  fall  within  the  inhibition  of  the 
Constitution  of  the  United  States.  Cooley, 
in  his  work  on  Constitutional  Limitations 
(5th  ed.,  281,  525),  in  the  discussion  of  this 
question  says  that  any  legislative  bargain  in 
restraint  of  the  complete,  continuous,  and  re- 
peated exercise  of  the  right  of  eminent  do- 
main is  unwarranted  and  void  [see  Enfield 
Toll  Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17 
Conn.  40,  42  Am.  Dec.  716,  17  Conn.  454,  44 
Am.  Dec.  556;  Matter  of  Kerr,  42  Barb.  (N. 
Y.)  119;  West  River  Bridge  Co.  v.  Dix,  16  Vt. 
446,  6  How.  (U.  S.)  507];  and  that  provision  of 
the  Constitution  of  the  United  States  which 
forbids  the  state  violating  the  obligation  of 
contracts  could  not  be  so  construed  as  to  ren- 
der valid  and  effectual  such  a  bargain,  which 
originally  was  in  excess  of  proper  authority. 
See  also  Lake  Shore,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  97  111.  506  ;  West  River  Bridge 
Co.  v.  Dix,  6  How.  (U.  S.)  531.  There  are 
cases  where  the  state  might  bind  itself,  and 
where  it  would  be  powerless,  under  the  provi- 
sion of  the  constitution  cited,  to  pass  future 
laws    releasing    itself   of   assumed  obliga- 
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tions,  but  this  is  not  one  of  them.  The  state 
had  no  power  to  divest  itself  of  the  right  of 
eminent  domain  by  any  act  it  might  pass  which 
would  prevent  the  exercise  of  that  right  in 
the  future,  when,  in  the  opinion  of  the  legis- 
lature, a  case  arose  wherein  the  public  inter- 
est demanded  the  exercise  of  the  power. 
But,  while  we  hold  that  the  state  cannot  di- 
vest itself  of  the  power  of  eminent  domain, 
it  by  no  means  follows  that  the  village  of 
Hyde  Park  has  the  right  to  condemn  the 
lands  in  question.  The  necessity  or  pro- 
priety of  exercising  the  right  of  eminent  do- 
main is  a  political  question,  one  which  be- 
longs exclusively  with  the  legislature  to 
determine." 

See  also  Boston,  etc.,  R.  Co.  v.  York 
County,  79  Me.  386  ;  Wellington,  Petitioner, 
16  Pick.  (Mass.)  87,  26  Am.  Dec.  631  ;  Matter 
of  First  St.,  66  Mich.  42  ;  Langdon  v.  New 
York,  93  N.  Y.  129  ;  Butchers'  Union  Slaugh- 
ter-House, etc.,  Co.  v.  Crescent  City  Live- 
stock Landing,  etc.,  Co.,  Ill  U.  S.  746. 

1.  Thus  in  Bradshaw  v.  Rodgers,  20  Johns. 
(N.  Y.)  103,  the  court  says  :  "  They  are  de- 
claratory of  a  great  and  fundamental  principle 
of  government;  and  any  law  violating  that 
principle  must  be  deemed  a  nullity,  as  it  is 
against  natural  right  and  justice."  See  also 
2  Story,  Constitution,  §  1790;  1  Black.  Com. 
138-40;  Cairo,  etc.,  R.  Co.  v.  Turner,  31  Ark. 
494,  25  Am.  Rep.  564;  Loughbridge  v.  Harris, 
42  Ga.  501;  Harness  v.  Chesapeake,  etc., 
Canal  Co.,  1  Md.  Ch.  248;  Matter  of  Public 
Highway,  22  N.  J.  L.  293;  State  v.  Franklin 
Falls  Co.,  49  N.  H.  240,  6  Am.  Rep.  513.  See 
also  infra.  Compensation. 
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are  the  following:  The  property  taken  must  be  for  public  use;1  the  particu- 
lar property  sought  must  be  necessary  to  the  accomplishment  of  the  purpose 
for  which  the  party  condemning  was  authorized  to  exercise  the  power  of  emi- 
ment  domain  ;8  compensation  must  be  paid  to  the  owner  ;  3  compensation  is 
often  required  as  a  condition  precedent  to  entry  upon  the  property.4 

III.  Who  may  Exercise  the  Power— Manner  of  Exercise — 1.  In  General.— 
Every  sovereign  state  or  nation  may  exercise  the  power  of  eminent  domain.5 

Confined  within  Territorial  Limits. — No  state  can  exercise  the  power  by  taking  or 
by  injuring  property  outside  of  its  territorial  limits.6 

One  Sovereignty  Cannot  Exercise  It  for  Another. — A  state  has  the  right  to  exercise 
the  power  for  its  own  purposes  only,  and  not  for  any  foreign  state.7 

2.  The  United  States. — By  virtue  of  the  delegation  to  the  federal  govern- 
ment of  certain  of  the  sovereign  powers  vested  in  a  state,  the  federal  govern- 
ment has  the  right  to  condemn  any  lands  held  by  private  owners  within  its 
borders  for  any  purpose  necessary  to  the  due  exercise  of  the  power  so  dele- 
gated.8   But  in  some  of  the  earlier  cases,  although  the  power  of  the  federal 


1.  Must  Be  for  Public  Use. — Chicago,  etc.,  R. 
Co.  v.  Dunbar,  ioo  111.  no,  5  Am.  &  Eng.  R. 
Cas.  253;  Boston,  etc.,  R.  Corp.  v.  Salem,  etc., 
R.  Co.,  2  Gray  (Mass.)  1;  Grand  Rapids,  etc., 
R.  Co.  v.  Van  Driele,  24  Mich.  409;  Leisse 
v.  St.  Louis,  etc.,  R.  Co.,  2  Mo.  App.  105; 
Mount  Washington  Road  Co.'s  Petition,  35 
N.  H.  134;  Matter  of  Flatbush  Ave.,  1  Barb. 
(N.  Y.)  286;  Edgewood  R.  Co.'s  Appeal,  79 
Pa.  St.  257;  Smith  v.  Gould,  61  Wis.  31;  Se- 
combe  v.  Milwaukee,  etc.,  R.  Co.,  23  Wall. 
<U.  S.)  108.  See  infra.  The  Public  Use. 

2.  Particular  Property  Must  Be  Necessary. — 
Horton  v.  Grand  Haven ,  24  Mich.  465 ;  Peo- 
ple v.  Salem  Tp.  Board,  20  Mich.  452,  4  Am. 
Rep.  400;  New  York,  etc.,  R.  Co.  v.  Kip,  46 
N.  Y.  546,  7  Am.  Rep.  385;  Giesy  v.  Cincin- 
nati, etc.,  R.  Co.,  4  Ohio  St.  308;  De  Varaigne 
v.  Fox,  2  Blatchf.  (U.  S.)  95. 

3.  See  infra,  Compensation. 

4.  See  infra,  Compensation. 

5.  Who  May  Exercise  the  Power— General  Rule. 
— Bonaparte  v.  Camden,  etc.,  R.  Co.,  1  Baldw. 
(U.  S.)  205;  Ex  p.  Martin,  13  Ark.  198,  58 
Am.  Dec.  321;  Penn.  Mut.  L.  Ins.  Co.  v. 
Heiss,  141  111.  35,  33  Am.  St.  Rep.  273  ;  Brown 
v .  Beatty,  34  Miss.  227,  69  Am.  Dec.  389;  New 
Orleans,  etc  ,  R.  Co.  v.  Frederic,  46  Miss.  10. 

6.  Eminent  Domain  Confined  to  the  Limits  of 
the  State.  —  U.  S.  v.  Ames,  1  Woodb.  &  M. 
(U.  S.)  76;  Palmer  v.  Cuyahoga  County,  3 
McLean  (U.  S.)  226;  Foot  v.  Edwards,  3 
Blatchf.  (U.  S.)  310;  Farnum  v.  Blackstone 
Canal  Corp.,  1  Sumn.  (U.  S.)  46;  Augusta 
Bank  v.  Earle,  13  Pet.  (U.  S.)  519;  Holyoke 
Water  Power  Co.  v.  Connecticut  River  Co.,  52 
Conn.  570;  Mannville  Co.  v.  Worcester,  138 
Mass.  89,  52  Am.  Rep.  261;  Crosby  v.  Han- 
over, 36  N.  H.  404. 

7.  Trombley  v.  Humphrey,  23  Mich.  471; 
Kohl  v.  U.  S.,  91  U.  S.  367. 

8.  Eminent  Domain  of  the  Federal  Govern- 
ment.— Dickey  v.  Maysville,  etc.,  Turnpike 
Road  Co.,  7  Dana  (Ky.)  113;  Reddall  v.  Bryan, 
14  Md.  444,  74  Am.  Dec.  550;  Trombley  v. 
Humphrey,  23  Mich.  471 ;  Darlington  v.  U.  S., 
82  Pa.  St.  382,  22  Am.  Rep.  766;  Kohl  v.  U.  S., 
91  U.  S.  367;  New  Orleans  v.  U.  S.,  10  Pet. 
(U.  S.)  723;  M'Culloch  v.  Maryland,  4  Wheat. 
(U.  S.)  429;  U.  S.  v.  Inlots,  2  Am.  L.  Rec.  315, 


513-  577;  U.  S.  v.  Oregon  R.,  etc.,  Co.,  16  Fed. 
Rep.  524,  14  Am.  &  Eng.  R.  Cas.  23;  Decker 
v.  Baltimore,  etc.,  R.  Co.,  1  Int.  Com.  Rep. 
434;  Stockton  v.  Baltimore,  etc.,  R.  Co.,  I 
Int.  Com.  Rep.  411. 

Statement  of  Rule — Reasons. — In  Kohl  v. 
U.S.,  91  U.S.  367,  Justice  Strong  said:  "  It  has 
not  been  seriously  contended  during  the  argu- 
ment that  the  United  States  government  is 
without  power  to  appropriate  lands  or  other 
property  within  the  states  for  its  own  uses  and 
to  enable  it  to  perform  its  proper  functions. 
Such  an  authority  is  essential  to  its  independ- 
ent existence  and  perpetuity.  These  cannot 
be  preserved  if  the  obstinacy  of  a  private  per- 
son, or  if  any  other  authority,  can  prevent 
the  acquisition  of  the  means  or  instruments 
by  which  alone  governmental  functions  can 
be  performed.  The  powers  vested  by  the 
constitution  in  the  general  government  de- 
mand for  their  exercise  the  acquisition  of 
lands  in  all  the  states.  These  are  needed  for 
forts,  armories,  and  arsenals,  for  navy-yards 
and  light-houses,  for  custom-houses,  post- 
offices,  and  court-houses,  and  for  other  public 
uses.  If  the  right  to  acquire  property  for 
such  uses  may  be  made  a  barren  right  by  the 
unwillingness  of  property  holders  to  sell,  or 
by  the  action  of  a  state  prohibiting  a  sale  to 
the  federal  government,  the  constitutional 
grants  of  power  may  be  rendered  nugatory, 
and  the  government  is  dependent  for  its 
practical  existence  upon  the  will  of  a  state, 
or  even  upon  that  of  a  private  citizen.  This 
cannot  be.  No  one  doubts  the  existence  in 
the  state  governments  of  the  right  of  eminent 
domain — a  right  distinct  from  and  paramount 
to  the  right  of  ultimate  ownership.  It  grows 
out  of  the  necessities  of  their  being,  not  out 
of  the  tenure  by  which  lands  are  held.  It 
may  be  exercised,  though  the  lands  are  not 
held  by  grant  from  the  government,  either 
mediately  or  immediately,  and  independent 
of  the  consideration  whether  they  would 
escheat  to  the  government  in  case  of  a  fail- 
ure of  heirs.  The  right  is  the  offspring  of 
political  necessity;  and  it  is  inseparable  from 
sovereignty  unless  denied  to  it  by  its  funda- 
mental law.  *  *  *  But  it  is  no  more  neces- 
sary for  the  exercise  of  the  powers  of  a  state 
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government  to  condemn  was  not  denied,  yet  it  was  considered  proper  that 
when  the  federal  government  required  land,  the  state  in  which  the  land  was 
situated  should  condemn  it  and  donate  it  to  the  general  government.1 
Authority  hardly  upholds  this  view,  however,  for  the  reason  that  one  state 
cannot  condemn  for  another  state.2 

3.  The  States. — Each  state  by  virtue  of  its  statehood  has  the  right  to 
exercise  the  power  of  eminent  domain.  This  is  doubted  nowhere.  And  the 
provisions  of  the  Federal  Constitution  do  not  relate  to  the  eminent  domain  of 
the  state.3 

Exercise  over  Federal  Property. —  Under  the  power  of  eminent  domain  of  the 
state  it  may  appropriate  and  condemn  land  belonging  to  the  federal  govern- 
ment or  land  previously  condemned  under  the  authority  of  the  federal 
government.4 

4.  Manner  of  Exercising  the  Power — a.  In  General. — The  exercise  of  the 
power  of  eminent  domain  is  a  matter  entirely  under  the  control  of  the  legis- 
lature. No  restrictions  are  placed  upon  this  body  with  respect  to  its  duties  in 
this  regard,  except  such  as  are  found  in  the  constitution.  The  power  can  be 
exercised  in  no  case  unless  the  initiative  force  proceeds  from  the  legislature.* 
The  necessity,  the  occasion,  time,  and  manner  of  its  exercise,  are  wholly 
legislative  questions.6 


government  than  it  is  for  the  exercise  of  the 
conceded  powers  of  the  federal  government. 
That  government  is  as  sovereign  within  its 
sphere  as  the  states  are  within  theirs.  True, 
its  sphere  is  limited.  Certain  subjects  only 
are  committed  to  it;  but  its  power  over  those 
subjects  is  as  full  and  complete  as  is  the  power 
of  the  states  over  the  subjects  to  which  their 
sovereignty  extends.  The  power  is  not 
changed  by  its  transfer  to  another  holder." 

May  Be  Exercised  Within  the  States. — The 
court  continues:  "But  if  the  right  of  em- 
inent domain  exists  in  the  federal  govern- 
ment, it  is  a  right  which  may  be  exercised 
within  the  states,  so  far  as  is  necessary  to  the 
enjoyment  of  the  powers  conferred  upon  it 
by  the  constitution.  In  Ableman  v.  Booth, 
21  How.  (U.  S.)  523,  Chief  Justice  Taney  de- 
scribed in  plain  language  the  complex  nature 
of  our  government,  and  the  existence  of  two 
distinct  and  separate  sovereignties  within  the 
same  territorial  space,  each  of  them  restricted 
in  its  powers,  and  each,  within  its  sphere  of 
action  prescribed  by  the  Constitution  of  the 
United  States,  independent  of  the  other. 
Neither  is  under  the  necessity  of  applying  to 
the  other  for  permission  to  exercise  its  lawful 
powers.  Within  its  own  sphere  it  may  employ 
all  the  agencies  for  exerting  them  which  are 
appropriate  or  necessary,  and  which  are  not 
forbidden  by  the  law  of  its  being.  When  the 
power  to  establish  post-offices  and  to  create 
courts  within  the  states  was  conferred  upon 
the  federal  government,  included  in  it  was 
authority  to  obtain  sites  for  such  offices  and  for 
court-houses,  and  to  obtain  them  by  such 
means  as  were  known  and  appropriate.  The 
right  of  eminent  domain  was  one  of  those 
means  well  known  when  the  constitution  was 
adopted,  and  employed  to  obtain  lands  for 
public  uses.  Its  existence,  therefore,  in  the 
grantee  of  that  power,  ought  not  to  be  ques- 
tioned." 

1.  Condemnation  by  State  for  Federal  Pur- 
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poies. — Gilmer  v.  Lime  Point,  18  Cal.  229; 
Burt  v.  Merchants'  Ins.  Co.,  106  Mass.  356, 
8  Am.  Rep.  339;  Darlington  v.  U.  S.,  82  Pa. 
St.  382,  22  Am.  Rep.  766.  In  Burt  v.  Mer- 
chants' Ins.  Co.,  106  Mass.  356,  8  Am.  Rep. 
339,  the  Supreme  Court  of  Massachusetts 
held  that  the  state  legislature  may  delegate 
the  right  of  eminent  domain  to  an  agent  of 
the  United  States  for  the  purpose  of  obtain- 
ing land  in  such  state  as  a  site  for  a  post- 
office.  The  Supreme  Court  of  Maryland,  in 
Reddall  v.  Bryan,  14  Md.  444,  74  Am.  Dec. 
550,  held  that  the  legislature  might  authorize 
the  taking  of  water  to  supply  the  city  of 
Washington.  In  Gilmer  v.  Lime  Point,  18  Cal. 
229,  the  California  legislature  had  authorized 
the  agents  of  the  United  States  to  take  certain 
lands  for  fortifications;  and  if  the  owners 
were  unknown  or  could  not  convey,  or  re- 
fused to  convey,  the  agent  of  the  United 
States  might  apply  for  appraisement  by  a 
jury,  and  upon  tender  or  payment  of  the 
amount  of  the  verdict  and  costs  the  sheriff 
of  the  county  might  convey  the  land.  The 
court  held  that  this  was  a  valid  exercise  of 
the  power  of  eminent  domain. 

2.  Trombley  v.  Humphrey,  23  Mich.  471; 
Kohl  v.  U.  S.,  91  U.  S.  367. 

3.  Power  of  the  States. — Barron  v.  Baltimore, 
7  Pet.  (U.  S.)  243. 

4.  Union  Pac.  R.  Co.  v.  Burlington,  etc., 
R.  Co.,  1  McCreary  (U.  S.)  452;  U.  S.  v. 
Railroad  Bridge  Co.,  6  McLean  (U.  S.) 
517- 

5.  Authority  of   Legislature.— Brigham  v. 

Edmands,  7  Gray  (Mass.)  359. 

6.  Hyde  Park  v.  Oakwoods  Cemetery 
Assoc.,  ng  111.  141  ;  Lake  Shore,  etc.,  R.  Co. 
v.  Chicago,  etc.,  R.  Co.,  97  111.  506  ;  Central 
Branch  Union  Pac.  R.  Co.  v.  Atchison,  etc., 
R.  Co.,  28  Kan.  453  ;  Swan  v.  Williams,  2 
Mich.  427  ;  Weir  v.  St.  Paul,  etc.,  R.  Co.,  18 
Minn.  155  ;  Seacomb  v.  Milwaukee,  etc.,  R. 
Co.,  49  How.  Pr.  (U.  S.  Supreme  Ct.)  75. 

Volume  X. 


Who  May  Exercise  the  Power. 


EMINENT  DOMAIN.  Manner  of  Exercising  the  Power. 


b.  Delegation  to  Agents — (i)  Method  of  Delegation. — While  the  leg- 
islature may  exercise  the  power  of  eminent  domain  directly,1  it  usually 
delegates  it  to  agents.  This  may  be  done  by  special  act  of  the  legislature  in 
granting  a  charter  to  the  agent  ;  or,  since  the  personality  of  the  agent  is  of 
little  importance,  general  laws  may  be  enacted  granting  the  exercise  of  the 
power  to  all  who  fulfil  the  conditions  and  meet  the  requirements  of  the  act. 
Where  there  have  been  passed  both  a  general  act  and  a  special  charter,  if  they 
are  consistent  and  the  special  charter  was  granted  before  the  enactment  of 
the  general  law,  the  company  may  condemn  land  in  the  manner  prescribed  in 
the  charter.8 

Companies  with  Special  Charters — Condemnation  under  General  Laws. — But  companies 
with  special  charters  have  been  allowed  to  condemn  lands  under  a  general  law.3 

Elections. — And  a  company  is  sometimes  allowed  to  elect  whether  it  will 
condemn  under  the  general  law  or  under  the  special  charter.4 

General  Law  Repealing  Special  Charter. — Yet  where  the  intention  of  the  legislature 
is  clear,  the  special  provision  of  a  railroad  charter  authorizing  it  to  condemn 
property  in  a  certain  mode  may  be  repealed,  and  the  railroad  be  brought  under 
the  operation  of  the  general  law.5 

(2)  Statutory  Requirements — (a)  Conditions  Precedent. — There  are  conditions 
attached  by  the  legislature  to  the  right  to  exercise  the  power  of  eminent 
domain  by  agents,  which  conditions  must  be  fulfilled  before  the  company  may 
exercise  the  power.  Thus  where  a  general  statute  requires  that  the  legislature 
shall  approve  of  the  route  and  termini  of  the  roads  to  be  constructed,  the  com- 
pany cannot  proceed  to  condemn  lands  until  it  has  obtained  such  legislative 
approval.6  And  where  it  is  so  provided,  the  railroad  must  make  and  file  its 
survey  before  taking  the  lands.7 


Allen  (Mass.)  353  ; 
Co.,  98  N.  Y.  139  ; 
Co.,  91  Pa.  St.  216  ; 
Co.  v.  Patterson,  98  U. 
2.  Delegation  of  the 


1.  Exercise  by  Legislature  Directly. — Clark 
v.  Saybrook,  21  Conn.  324  ;  Mims  v.  Macon, 
etc.,  R.  Co.,  3  Ga.  333;  Hingham,  etc., 
Bridge,  etc.,  Corp.  v.  Norfolk  County,  6 
Matter  of  Union  Ferry 
In  re  Towanda  Bridge 
Mississippi,  etc.,  Boom 
S.  403. 

Power. — Clarkson  v. 
Hudson  River  R.  Co.,  12  N.  Y.  304  ;  V'sscher 
v.  Hudson  River  R.  Co.,  15  Barb.  (N.  Y.)  37. 
Compare  McCrea  v.  Port  Royal  R.  Co.,  3 
S.  Car.  381,  16  Am.  Rep.  729  ;  Wisconsin 
Cent.  R.  Co.  v.  Cornell  University,  52  Wis. 
537,  10  Am.  &  Eng.  R.  Cas.  108  ;  Norfolk 
Southern  R.  Co.  v.  Ely,  95  N.  Car.  77  ;  Nor- 
folk, etc.,  R.  Co.  v.  Warren,  92  N.  Car.  620  ; 
Holloway  v.  University  R.  Co.,  85  N.  Car. 
452.  Thus  where  proceedings  are  taken 
under  special  charter  before  the  enactment  of 
a  general  law  and  after  the  commissioners 
are  appointed  the  general  law  is  passed,  yet 
such  commissioners  must  be  governed  in  their 
proceedings  by  the  special  act.  Bohlman  v. 
Green  Bay,  etc.,  R.  Co..  40  Wis.  157.  See 
North  Missouri  R.  Co.  v.  Gott,  25  Mo.  540. 

City  Charters  and  General  Laws. — So  if  the 
charter  of  a  city  confers  upon  the  municipal 
government  the  right  to  lay  out  streets 
and  highways  within  its  charter  limits  in  a 
manner  different  from  that  prescribed  by 
general  law,  this  power  is  exclusive  and  re- 
peals or  suspends  the  state  law  within  the 
limits  of  the  city.  State  v.  Clarke,  25  N.  J. 
L.  54  ;  Cross  v.  Morristown,  18  N.  J.  Eq.  305  ; 
State  v.  Trenton,  36  N.  J.  L.  198. 
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3.  Central  Branch  Union  Pac.  R.  Co.  v. 
Atchison,  etc.,  R.  Co.,  26  Kan.  669,  5  Am.  & 
Eng.  R.  Cas.  389,  2S  Kan.  453,  10  Am.  & 
Eng.  R.  Cas.  528. 

4.  Election  to  Condemn  under  Special  Charter, 
or  General  Law. — Central  Branch  Union  Pac. 
R.  Co.  v.  Atchison,  etc.,  R.  Co.,  26  Kan.  669, 
5  Am.  &  Eng.  R.  Cas.  389  ;  Cape  Girardeau, 
etc.,  Macadamized  Road  Co.  v.  Dennis,  67 
Mo.  438  ;  Cory  v.  Chicago,  etc.,  R.  Co.,  100 
Mo.  282;  Clarkson  v.  Hudson  River  R.  Co., 
12  N.  Y.  304  ;  Cascades  R.  Co.  v.  Sohns,  1 
Wash.  Ter.  557. 

5.  General  Law  Repealing  Special  Charter. — 
In  the  case  of  such  a  repeal  it  does  not  impair 
the  obligation  of  a  contract  where  no  contract 
exists  with  reference  to  the  condemned  land, 
as  where  the  company  had  neither  paid,  se- 
cured, nor  tendered  the  price  of  the  land,  al- 
though it  had  entered  upon  it.  Chattaroi  R. 
Co.  v.  Kinner,  81  Ky.  221,  14  Am.  &  Eng. 
R.  Cas.  30. 

In  Wisconsin  Cent.  R.  Co.  v.  Cornell  Uni- 
versity, 52  Wis.  537,  10  Am.  &  Eng.  R.  Cas. 
108,  it  was  held  that  upon  the  taking  effect 
of  the  Revised  Statutes,  they  denned  and  con- 
trolled the  power  of  the  plaintiff  railway  com- 
pany in  respect  to  the  acquisition  of  the  rights 
of  way,  whatever  might  have  been  the  pro- 
visions of  its  original  charter  in  that  re- 
gard. 

6.  Conditions  Precedent— Legislative  Approval 
of  Termini  of  Road. — Gillinwater  v.  Missis- 
sippi, etc.,  R.  Co.,  13  111.  1. 

7.  Filing  of  Survey. — Morris  Canal,  etc.,  Co. 
v.  Central  R.  Co.,  16  N.  J.  Eq.  419. 
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Attempt  to  Agree  as  to  Price  of  Land. — In  some  states  it  is  a  condition  precedent 
to  the  exercise  of  the  power  to  condemn,  that  an  attempt  to  purchase  the  land 
have  been  made,  and  that  no  agreement  as  to  the  price  of  the  land  could  be 
reached.1 

(b)  statutory  Authority — Necessity  of. — Since  the  exercise  of  the  power  of  eminent 
domain — the  taking  of  a  man's  property  without  his  consent — is  against  com- 
mon right,  it  cannot  generally  be  implied  from  a  grant  of  authority  to  construct 
a  public  work.  In  order  for  a  corporation  to  exercise  the  power,  the  right  must 
be  granted  by  express  terms  or  by  necessary  implication. a  Therefore  all  acts 
relating  to  the  taking  of  private  property  are  to  be  strictly  construed  and  not 
extended  by  implication.3 


1.  Failure  to  Agree  as  to  Price — Connecticut. 
— Todd  v.  Austin,  34  Conn.  78. 

Illinois. — Reed  v.  Ohio,  etc.,  R.  Co.,  126  111. 

48. 

Massachusetts. — Burt  v.  Brigham,  117  Mass. 
307  ;  ./Etna  Mills  v.  Waltham,  126  Mass.  422. 

Michigan. — Laue  v.  Saginaw,  53  Mich.  442; 
Toledo,  etc.,  R.  Co.  v.  Detroit,  etc.,  R.  Co., 
62  Mich.  564,  4  Am.  St.  Rep.  875  ;  Grand 
Rapids,  etc.,  R.  Co.  v.  Weiden,  70  Mich.  390  ; 
Fort-street  Union  Depot  Co.  v.  Jones,  83 
Mich.  415. 

Missouri. — Lind  v.  Clements,  44  Mo.  540  ; 
Chicago,  etc.,  R.  Co.  v.  Young,  96  Mo.  39. 

New  Jersey. — Jersey  City  v.  National  Docks 
R.  Co.,  55  N.  J.  L.  194. 

New  York. — New  York,  etc.,  R.  Co.  v.  God- 
win, 12  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
21  ;  Water  Com'rs  v.  Clark,  (Supreme  Ct.)  3 
N.  Y.  Supp.  347  ;  Dyckman  v.  New  York,  7 
Barb.  (N.  Y.)  498. 

North  Carolina. — Allen  v.  Wilmington,  etc. , 
R.  Co.,  102  N.  Car.  381. 

Oregon. — Oregon  Cascades  R.  Co.  v.  Oregon 
Steam  Nav.  Co.,  3  Oregon  179;  Oregon  R., 
etc.,  Co.  v.  Oregon  Real  Estate  Co.,  10  Ore- 
gon 444. 

Pennsylvania. — Neal  v.  Pittsburgh,  etc., 
R.  Co.,  2  Grant's  Cas.  (Pa.)  137  ;  Reitenbaugh 
v.  Chester  Valley  R.  Co.,  21  Pa.  St.  100. 

Tennessee. — Bigelow  v.  Mississippi  Cent., 
etc.,  R.  Co.,  2  Head  (Tenn.)  624. 

Texas. — Porter  v.  Abilene,  (Tex.  App.  1890) 
16  S.  W.  Rep.  107. 

West  Virginia. — West  Virginia  Transp.  Co. 
v.  Volcanic  Oil,  etc.,  Co.,  5  W.  Va.  382. 

Wisconsin. — Powers  v.  Bears,  12  Wis.  214, 
78  Am.  Dec.  733. 

If  the  Owner  Demands  an  Exorbitant  Price,  this 
is  tantamount  to  a  refusal.  Matter  of  Pros- 
pect Park,  etc.,  R.  Co.,  67  N.  Y.  371,  affirming 
8  Hun  (N.  Y.)  30  ;  Matter  of  Middletown,  82 
N.  Y.  196. 

2.  Necessity  of  Statutory  Authority. — Butler 
v.  Thomasville,  74  Ga.  570  ;  Allen  v.  Jones, 
47  Ind.  438  ;  Glover  v.  Boston,  14  Gray  (Mass.) 
282  ;  Perry  v.  Wilson,  7  Mass.  393  ;  Schmidt 
v.  Densmore,  42  Mo.  225  ;  People  v.  Roches- 
ter, 50  N.  Y.  525  ;  Miami  Coal  Co.  v.  Wigton, 
19  Ohio  St.  560  ;  Phillips  v.  Dunkirk,  etc.,  R. 
Co.,  78  Pa.  St.  177. 

3.  Strict  Construction  of  Statutes — England. 
— Walker  v.  London,  etc.,  R.  Co.,  3  Q.  B.  744, 
43  E.  C.  L.  954;  Gray  v.  Liverpool,  etc.,  R. 
Co.,  9  Beav.  391,  10  Jur.  364,  4  Eng.  Ry.  &  C. 
Cas.  235  ;  Liverpool  v.  Chorley  Water-works 
Co.,  21  Eng.  L.  •&  Eq.  620,  2  De  G.  M.  &  G. 


852  ;  Webb  v.  Manchester,  etc.,  R.  Co.,  4. 
Myl.  &  C.  116,  1  Eng.  Ry.  &  C.  Cas.  576. 

California. — Spring  Valley  Water  Works 
v.  San  Mateo  Water  Works,  64  Cal.  123  ; 
Southern  Pac.  R.  Co.  v.  Wilson,  49  Cal.  396, 
8  Am.  Ry.  Rep.  37  ;  Murphy  v.  De  Groot,  44 
Cal.  51. 

Connecticut. — Occum  Co.  v.  A.  &  W.  Sprague 
Mfg.  Co.,  35  Conn.  496. 

Georgia. — Alabama  G.  S.  R.  Co.  v.  Gilbert, 
71  Ga.  591. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Chicago, 
132  111.  372;  Chicago,  etc.,  R.  Co.  v.  Wiltse,. 
116  111.  449  ;  Lieberman  v.  Chicago,  etc.,  R, 
Co.,  141  111.  140. 

Maine. — Spofford  v.  Bucksport,  etc. ,  R.  Co. , 
66  Me.  26. 

Maryland. — Binney's  Case,  2  Bland  (Md.) 
99. 

Michigan. — Toledo,  etc.,  R.  Co.  v.  Munson, 
57  Mich.  42. 

Missouri.  —Mississippi  River  Bridge  Co.  v. 
Ring,  58  Mo.  491. 

New  Jersey. — State  v.  Jersey  City,  25  N.  J. 
L.  309  ;  Doughty  v.  Somerville,  etc.,  R.  Co., 
21  N.  J.  L.  442. 

New  York. — New  York,  etc.,  R.  Co.  v.  Kip, 
46  N.  Y.  546,  7  Am.  Rep.  385  ;  Adams  v. 
Washington  etc.,  R.  Co.,  10  N.Y.  328;  Matter 
of  New  York,  etc.,  R.  Co.,  62  Barb.  (N.  Y.) 
85  ;  Doughty  v.  Hope,  3  Den.  (N.  Y.)  249. 

Ohio. — Piatt  v.  Pennsylvania  Co.,  43  Ohio 
St.  228,  22  Am.  &  Eng.  R.  Cas.  130  ;  Moor- 
head  v.  Little  Miami  R.  Co.,  17  Ohio  350; 
Kemper  v.  Cincinnati,  etc.,  Turnpike  Co.,  11 
Ohio  392  ;  Cleveland,  etc.,  R.  Co.  v.  Himrod 
Furnace  Co.,  37  Ohio  St.  329;  Bowersox  v. 
Seneca  County,  20  Ohio  St.  496  ;  Toledo,  etc., 
R.  Co.  v.  Daniels,  16  Ohio  St.  396  ;  Currier 
v.  Marietta,  etc.,  R.  Co.,  11  Ohio  St.  228  ; 
Kramer  v.  Cleveland,  etc.,  R.  Co.,  5  Ohio  St. 
140. 

Oregon. — Oregonian  R.  Co.  v.  Hill,  9  Oregon 
377- 

Pennsylvania. — Pittsburgh,  etc.,  R.  Co.  v. 
Bruce,  102  Pa.  St.  23  ;  Lance's  Appeal,  55  Pa. 
St.  16,  93  Am.  Dec.  722  ;  Zack  v.  Pennsyl- 
vania R.  Co.,  25  Pa.  St.  394. 

Virginia. — Alexandria,  etc.,  R.  Co.  v.  Alex- 
andria, etc.,  R.  Co.,  75  Va.  780,  40  Am.  Rep. 
743,  10  Am.  &  Eng.  R.  Cas.  23. 

Wisconsin. — BohlmanV.  Green  Bay,  etc.,  R. 
Co.,  40  Wis.  157. 

In  Currier  v.  Marietta,  etc.,  R.  Co.,  11  Ohio 
St.  228,  the  court  said  :  "  There  is  no  rule 
more  familiar  or  better  settled  than  this  :  that 
grants  of  corporate  power,  being  in  deroga- 
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Presumption. — Even  if  it  seems  that  an  act  confers  the  power  to  condemn  land, 
but  there  is  not  a  clear  and  explicit  grant,  and  no  compensation  is  provided  for, 
the  presumption  is  that  the  legislature  intended  that  the  land  needed  should 
be  gotten  by  contract.1 

Effect  of  Necessity  of  the  Power  in  a  Given  Case. — It  does  not  necessarily  follow  that 
because  the  carrying  out  of  an  authorized  work  would  be  impossible  unless  the 
power  of  eminent  domain  were  exercised,  therefore  the  legislature  intended 
to  grant  the  right  to  exercise  it.2 

Authority  by  implication. — But  in  some  cases  it  has  been  said  that  if  the  impli- 
cation in  favor  of  the  intended  exercise  of  the  power  is  very  strong — for  exam- 
ple, that  the  grant  itself  would  be  defeated  if  the  company  were  not  allowed 
to  condemn — the  right  to  condemn  may  be  exercised,  on  the  theory  that  an 
implied  right  has  been  granted.3 

(c)  Must  Be  Used  by  Party  to  Whom  Delegated. — When  the  legislature  delegates  the 
right  to  exercise  the  power  of  eminent  domain,  the  party  receiving  the  right 
cannot  redelegate  it  to  another.4  But  ministerial  duties  may  be  performed  by 
the  agent  of  the  party  to  whom  the  power  has  been  delegated.  Such  agent, 
however,  may  not  use  his  own  discretion  in  taking  what  is  unnecessary  for  the 
work.5 

(d)  Must  Be  Used  for  Purpose  for  Which  Granted. — When  the  legislature  delegates 
the  power  of  eminent  domain  to  an  agent  for  the  purpose  of  carrying  out  a 
specified  public  work,  such  agent  is  not  allowed  to  use  the  land  taken  for  any 
other  purpose  than  the  one  for  which  the  power  was  granted.6 


tion  of  common  right,  are  to  be  strictly  con- 
strued ;  and  this  is  especially  the  case  where 
the  power  claimed  is  a  delegation  of  the  right 
of  eminent  domain,  one  of  the  highest  powers 
of  sovereignty  pertaining  to  the  state  itself, 
and  interfering  most  seriously  and  often 
vexatiously  with  the  ordinary  rights  of  prop- 
erty." 

1.  Presumption. — Leeds  ^.Richmond,  102  Ind. 
372;  Boston,  etc.,  R.  Corp.  v.  Salem,  etc., 
R.  Co.,  2  Gray  (Mass.)  1  ;  Grand  Rapids 
Booming  Co.  v.  Jar  vis,  30  Mich.  308 ;  Matter  of 
Hamilton  Ave.,  14  Barb.  (N.  Y.)  405  ;  Stevens 
Point  Boom  Co.  v.  Reilly,  44  Wis.  295. 

In  the  Canada  case  of  Murphy  v.  Kingston, 
etc.,  R.  Co.,  11  Ont.  Rep.  582,  it  was  held  that 
statute  46  Vict. ,  c.  64  (D),  "which  empowered 
a  company  to  hold  and  own  land  in  any  mu- 
nicipality through  or  in  which  the  main  line 
or  any  branch  was  carried,  for  the  erection 
and  maintenance  thereon  of  stations,  sidings, 
etc.,  as  might  be  necessary  for  the  purposes 
of  the  company,  did  not  empower  them  to 
expropriate  against  the  will  of  the  owner." 

2.  Thacher  v.  Dartmouth  Bridge  Co.,  18 
Pick.  (Mass.)  501. 

3.  Implied  Authority. — Peavy  v.  Calais  R.Co., 
30  Me.  498;  NewYork  Cent., etc.,  R.  Co.  f.Met- 
ropolitan  Gas-Light  Co.,  5  Hun  (N.  Y.)  201; 
Pennsylvania  R.  Co.'s  Appeal,  93  Pa.  St.  150. 

Where  a  municipality  was  given  power  by 
charter  "  to  do  all  things  necessary  to  be 
done  by  corporations,"  this  was  held  an  im- 
plied grant  of  power  to  condemn  land.  Mem- 
phis v.  Wright,  6  Yerg.  (Tenn.)  497,  27  Am. 
Dec.  489. 

4.  Kedelegation  Not  Permissible. — Ligare  v. 
Chicago,  139  III.  48,  32  Am.  St.  Rep.  179; 
Olney  v.  Wharf,  115  111.  523,  56  Am.  Rep. 
178  ;  Louisville  City  R.  Co.  v.  Louisville,  8 
Bush  (Ky.)   415  ;   St.  Peter  v.  Denison,  58 
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N.  Y.  416,  17  Am.  Rep.  258  ;  Williamsport, 
etc.,  R.  Co.  v.  Philadelphia,  etc. ,  R.  Co.,  141 
Pa.  St.  407. 

5.  Ministerial  Duties.— Lesher  v.  Wabash 
Nav.  Co.,  14  111.  85,  56  Am.  Dec.  494;  Walte- 
meyer  v.  Wisconsin,  etc.,  R.  Co.,  71  Iowa  626; 
Bliss  v.  Hosmer,  15  Ohio  44. 

In  Slingerland  v.  Newark,  54  N.  J.  L.  62, 
on  the  ground  of  necessity  a  city  was  al- 
lowed to  condemn  land  for  a  water-works 
company,  as  the  company  could  not  condemn. 

6.  Use  Must  Be  Confined  to  Purposes  for 
Which  Power  Granted. — Imlay  v.  Union  Branch 
R.  Co.,  26  Conn.  249,  68  Am.  Dec.  392  ;  Li- 
gare v.  Chicago, 139  111.  46,  32  Am.  St.  Rep.  179; 
Olney  v.  Wharf,  115  111.  523,  56  Am.  Rep. 
178  ;  Sandford  v.  Martin,  31  Iowa  67  ;  Fulton 
v.  Short  Route  Railway  Transfer  Co.,  85  Ky. 
640,  7  Am.  St.  Rep.  619  ;  Pickman  v.  Pea- 
body,  145  Mass.  480  ;  Merrimack  River 
Locks,  etc.,  v.  Nashua,  etc.,  R.  Co.,  104  Mass. 
1,  6  Am.  Rep.  181  ;  Pacific  R.  Co.  v.  Seely,  45. 
Mo.  212,  100  Am.  Dec.  369  ;  Lance's  Appeal, 
55  Pa.  St.  16,  93  Am.  Dec.  722. 

Thus  a  municipality  cannot  take  land  for 
a  street  and  then  use  it  for  a  railway.  Chi- 
cago, etc.,  R.  Co.  v.  Gait,  133  111.  657  ;  Moses 
v.  Pittsburgh,  etc.,  R.  Co.,  21  111.  516.  But 
when  land  is  taken  for  a  railroad,  it  may  be 
used  for  all  purposes  necessary  and  incidental 
to  the  operation  of  the  road.  Brainard  v. 
Clapp,  10  Cush.  (Mass.)  6,  57  Am.  Dec.  74. 

Railroad  Cannot  Condemn  Land  for  a  Street. — 
In  Neal  v.  Mortland,  85  Me.  62,  it  was  held 
that  railroad  commissioners  have  authority, 
on  the  petition  of  railroad  companies,  to  con- 
demn land  for  specific  purposes  mentioned  in 
the  statute  only,  and  not  for  the  general  pur- 
poses of  the  corporation,  and  their  certificate 
should  state  the  special  purposes  for  which 
such  land  is  needed.    The  court  said  :  "The 
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(e)  Necessity  of  Using  Power  Granted. — Generally  it  is  in  the  discretion  of  the 
grantee  of  the  power  to  determine  whether  the  power  shall  be  exercised.1  But 
there  are  a  few  well-considered  opinions  holding  the  opposite  view,  viz.,  that 
the  legislature  may  grant  the  power  of  exercising  the  right  to  condemn,  and 
may  enforce  its  exercise  upon  the  grantee.2 


statute  here  invoked  (Rev.  Stat.,  c.  51,  §  16) 
authorized  the  commissioners  to  condemn 
'  land  for  borrow  and  gravel  pits,  necessary 
tracks,  side-tracks,  stations,  woodsheds,  re- 
pair-shops, and  car,  engine, and  freight  houses 

*  #  *  necessary  for  the  reasonable  accom- 
modation of  the  traffic  and  appropriate  busi- 
ness of  the  corporation.'  The  purposes  for 
which  the  land  may  be  taken  are  specifically 
named,  and  it  can  only  be  so  taken  when 
necessary  for  the  reasonable  accommodation 
of  the  traffic  and  appropriate  business  of  the 
corporation.  Now,  the  commissioners  have 
not  only  condemned  land  necessary  for  'nec- 
essary tracks,  side-tracks,  and  stations,'  but 
also  land  '  necessary  for  the  reasonable  ac- 
commodation of  the  traffic  and  appropriate 
business  of  said  corporation  ' — a  purpose  not 
within  the  authority  of  the  statute.  Spof- 
ford  v.  Bucksport,  etc.,  R.  Co.,  66  Me.  26. 

*  *  *  The  real  purpose  of  taking  this 
land,  as  appears  from  the  record,  was  for 
a  street  or  new  approach  to  the  freight- 
house.  It  was  not  for  strictly  railroad  uses — 
that  is,  to  give  room  for  their  tracks  or  sta- 
tions— but  for  a  public  use,  to  be  determined 
by  another  tribunal  than  the  railroad  com- 
missioners ;  a  use  incident  and  convenient 
for  the  traffic  and  business  of  the  road,  and 
perhaps  necessary  therefor,  but  the  necessity 
must  be  adjudged  elsewhere." 

1.  Discretion  of  Grantee  of  the  Power. — 
Lowndes  County  v.  Bowie,  34  Ala.  461  ;  Dun- 
ham v.  Hyde  Park,  75  111.  371;  Curry  v. 
Mount  Sterling,  15  111.  320  ;  Baldwin  v.  Ban- 
gor, 36  Me.  518  ;  State  v.  Bishop,  39  N.  J.  L. 
226  ;  Kelsey  v.  King,  32  Barb.  (N.  Y.)  410  ; 
Iron  R.  Co.  v.  Ironton,  19  Ohio  St.  299. 

2.  Where  the  Public  Have  Been  Led  to  Rely  upon 
the  Exercise  of  the  Power  Granted. — In  Gates  v. 
Boston,  etc.,  R.  Co.,  53  Conn.  333,  24  Am.  & 
Eng.  R.  Cas.  143,  the  court  said  :  "  It  is 
true  that  the  charter  is  permissive  in  its 
terms,  and  probably  no  obligation  rests  upon 
the  corporation  to  construct  the  railroad  ; 
the  option  to  exercise  the  right  of  eminent 
domain  and  other  public  rights  is  granted. 
And  when  that  option  has  been  made,  and 
the  corporation  has  located  and  constructed 
its  line  of  track,  exercising  the  power  of  the 
state  in  taking  property  of  others,  and,  in 
so  locating  and  constructing  its  road,  has  in- 
vited and  obtained  subscriptions  upon  the 
implied  promise  to  construct  and  operate  its 
road,  has  commenced  to  operate  the  road 
under  the  granted  powers,  thereby  inducing 
the  public  to  rely,  in  their  personal  and  busi- 
ness relations,  upon  that  state  of  affairs  ;  by 
so  accepting  and  acting  upon  the  chartered 
powers  a  contract  exists  to  carry  into  full  ef- 
fect the  objects  of  the  charter,  and  the  capi- 
tal stock,  franchises,  and  property  of  the 
corporation  stand  charged  primarily  with  this 
trust.    The  large  sovereign  powers  given  by 


the  state  to  railroad  corporations  are  granted 
and  exercised  only  upon  the  theory  that 
these  public  rights  are  to  be  used  to  promote 
the  general  welfare." 

Compelling  Railroad  Companies  to  Extend 
Their  Tracks  to  a  Union  Station. — An  act  of  the 
Massachusetts  legislature  of  1871,  c.  343, 
provided  that  the  specified  railroad  compa- 
nies having  tracks  in  the  city  of  Worcester 
should  unite  in  a  union  passenger  station. 
The  act  provided  for  the  location  of  the  sta- 
tion, and  that  it  should  be  built  and  main- 
tained by  the  Boston  and  Albany  Railroad 
Company,  and  that  it  should  be  used  by  the 
other  companies  on  payment  of  compensa- 
tion as  provided  for  in  the  act.  The  act  was 
held  constitutional  and  valid,  being  a  reason- 
able exercise  of  the  right  reserved  to  the 
legislature  to  amend,  alter,  or  repeal  the 
charters  of  those  corporations.  Worcester  v. 
Norwich,  etc.,  R.  Co.,  109  Mass.  103.  The 
court  observes  :  "  Proof  is  offered  that  to 
extend  the  several  railroads  named  to  a  union 
passenger  station  east  of  Grafton  street 
would  make  it  necessary  for  each  of  them  to 
extend  its  tracks  a  great  distance,  amount- 
ing in  the  aggregate  to  many  thousand  feet, 
and  at  a  cost  amounting  in  the  aggregate  to 
several  hundred  thousand  dollars  ;  and  that 
these  tracks  must  be  laid  through  the  heart 
of  a  populous  city,  and  crossing  over  many 
highways,  and  lands  must  be  taken  now  be- 
longing to  private  persons.  Some  of  the  cor- 
porations have  never  assented  to  the  act,  and 
it  is  contended  that  their  assent  is  necessary 
to  its  validity.  *  *  *  The  court  has  repeatedly 
had  occasion  to  consider  the  provisions  of 
the  General  Statutes  referred  to.  Fitchburg 
R.  Co.  v.  Grand  Junction  R.,  etc.,  Co.,  4  Allen 
(Mass.)  198  ;  Com.  v.  Eastern  R.  Co.,  103 
Mass.  254,  4  Am.  Rep.  555  ;  Com.  v.  Essex 
Co.,  13  Gray  (Mass.)  239  ;  Inland  Fisheries 
v.  Holyoke  Water  Power  Co.,  104  Mass.  446. 
In  conformity  with  these  decisions,  we  think 
that  the  Act  of  1871,  c.  343,  is  a  reasonable 
exercise  of  the  right  thus  reserved  to  the 
legislature.  In  chartering  a  railroad  cor- 
poration, and  conferring  upon  it  the  power 
to  exercise  the  right  of  eminent  domain,  a 
power  is  granted  which  is  carefully  guarded 
by  the  constitution.  *  *  *  One  of  the  most 
obvious  reasons  for  reserving  to  the  legisla- 
ture the  right  to  alter,  amend,  or  repeal  such 
charters  is  to  enable  it  to  compel  an  unwill- 
ing corporation  to  perfect  and  extend  its  con- 
nections with  other  railroads  as  the  conven- 
ience of  the  public  may  from  time  to  time 
require.  The  Boston  and  Albany  Railroad 
Company  must  of  necessity  have  a  passenger 
station  in  Worcester;  and  it  is  obviously  im- 
portant to  the  public  that  all  the  other  rail- 
roads named  shall  be  connected  with  it.  At 
any  rate,  the  legislature  was  the  exclusive 
judge  as  to  that  matter,  and  an  amendment 
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(3)  Discretion  Allowed  to  Grantee  in  Location,  etc. — The  grantee  of  the 
right  to  exercise  the  power  of  eminent  domain  can  do  nothing  in  exercising 
the  power  that  is  not  prescribed  in  the  grant  from  the  legislature  in  express 
terms  or  by  necessary  implication  ;  and  every  provision  in  the  act  or  statute 
conferring  the  grant  must  be  followed  with  the  utmost  strictness.  Yet  when 
the  right  is  granted  the  grantee  is  allowed  to  exercise  much  discretion  in 
determining  what  and  how  much  land  shall  be  taken,  and  where  and  how  the 
work  shall  be  located.  In  general,  if  there  appears'  to  be  no  bad  faith  on  the 
part  of  the  grantee  in  the  matter  of  location,  his  discretion  will  not  be 
interfered  with.1 

Quantity  of  Land — Amount  Necessary. — The  amount  of  land  that  any  grantee  of 
the  power  of  eminent  domain  may  take  is  only  as  much  as  is  necessary  for  the 
construction  and  operation  of  the  work  ;  but  the  necessity  is  not  such  an 
imperative  necessity  as  would  render  the  construction  and  operation  impossible 
without  the  amount  of  land  in  question.2 

Other  Land  More  Convenient. — The  fact  that  there  is  other  land  in  the  commu- 
nity which  seems  to  be  more  convenient  for  the  use  in  question,  and  the  taking 


of  the  several  charters,  so  as  to  secure  such 
an  object,  was  a  reasonable  exercise  of  their 
reserved  right.  It  is  no  valid  objection  to 
such  amendments  that  they  require  corpora- 
tions to  extend  their  tracks,  and  to  exercise 
the  right  of  eminent  domain  for  this  purpose, 
and  to  incur  additional  expense.  The  power 
to  extend  their  tracks  is  often  granted  at 
their  own  request  ;  and  is  granted  with  no 
less  propriety  when  the  interests  of  the  pub- 
lic require  it.  The  power  to  alter  a  charter 
includes  the  right  to  take  away  some  of  the 
powers  granted  by  it,  or  to  add  new  powers 
without  which  improvements  of  the  greatest 
importance  would  be  ultra  vires.  *  *  *  As 
the  right  of  the  legislature  to  alter,  amend,  or 
repeal  the  charters  of  these  corporations  is 
absolute,  and  not  dependent  upon  their  con- 
sent, it  is  immaterial  whether  such  consent 
has  been  given  or  not." 

1.  Discretion  Allowed  Grantee  in  Location, 
etc. — St.  Louis,  etc,  R.  Co.  v.  Petty,  57  Ark. 
359  ;  Englewood  Connecting  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  117  111.  611,  23  Am.  &  Eng. 
R.  Cas.  56  ;  O'Hare  v.  Chicago,  etc.,  R.  Co., 
I39  111.  151  ;  Stark  v.  Sioux  City,  etc.,  R. 
Co.,  43  Iowa  501  ;  Peavey  v.  Calais  R.  Co., 
30  Me.  498  ;  Fall  River  Iron  Works  Co.  v. 
Old  Colony,  etc.,  R.  Co.,  5  Allen  (Mass.)  221  ; 
Southern  Minnesota  R.  Co.  v.  Stoddard,  6 
Minn.  150;  Deitrichs  v.  Lincoln,  etc.,  R.  Co., 
13  Neb.  361  ;  Hentz  v.  Long  Island  R.  Co., 
13  Barb.  (N.  Y.)  646  ;  Frankford,  etc.,  Turn- 
pike Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa. 
St.  345,  93  Am.  Dec.  708  ;  Cleveland,  etc., 
R.  Co.  v.  Speer,  56  Pa.  St.  325,  94  Am.  Dec. 
84  ;  Colorado  Eastern  R.  Co.  v.  Union  Pac. 
R.  Co.,  41  Fed.  Rep.  293,  44  Am.  &  Eng.  R. 
Cas.  10;  Bonaparte  v.  Camden,  etc.,  R.  Co., 
1  Baldw.  (U.  S.)  205. 

Thus  in  Deitrichs  v.  Lincoln,  etc.,  R.  Co.,  13 
Neb.  361,  it  was  held  that  "the  decision  of 
the  general  manager  of  a  railroad  company  is 
prima  facie,  and  in  the  absence  of  all  evi- 
dence to  the  contrary,  a  just  measure  of  what 
is  essential  to  the  convenient  and  proper  con- 
duct of  its  business,  and  sufficient  to  warrant 
the  exercise  of  the  power  of  eminent  domain 
in  its  behalf." 

10  C.  of  L.— 67 
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Necessity  for  the  Taking  of  Particular  Land. 

— In  New  York  Cent.,  etc.,  R.  Co.  v. 
Metropolitan  Gas-Light  Co.,  5  Hun  (N.  Y.) 
201,  the  court  said  :  ''  Upon  the  point  that 
the  lands  proposed  to  be  taken  are  not  neces- 
sary, because  it  might  be  practicable  for  the 
respondents  to  lay  their  tracks  upon  their 
own  lands  by  adopting  another  curve,  we  are 
not  prepared  to  concur  with  the  appellant's 
counsel.  It  is  not  a  question  of  possibilities 
nor  of  strict  practicabilities  within  the  opin- 
ion of  engineers.  No  route  was  ever  sur- 
veyed for  a  railroad  which  was  not  open  to 
such  objections,  and  if  the  right  to  take  lands 
was  to  be  determined  by  conflicting  evidence 
whether,  after  all,  the  tracks  might  not,  with 
greater  or  equal  convenience,  be  laid  else- 
where, the  construction  of  a  road  would  be 
attended  with  the  most  serious  embar- 
rassments. Reasonable  necessity  must  be 
shown,  but  a  reasonable  discretion  must  be 
allowed  to  the  officers  who  locate  the  tracks 
of  a  railroad,  for  it  cannot  be  presumed  that 
the  corporation  is  unnecessarily  incurring 
heavy  expenses  in  obtaining  lands  when 
those  it  already  has  would  answer  its  pur- 
poses. We  think  enough  was  shown  to 
bring  this  case  within  the  rules  of  the  author- 
ities in  respect  to  this  question.  New  York, 
etc.,  R.  Co.  v.  Kip,  46  N.  Y.  546,  7  Am.  Rep. 
385  ;  Matter  of  Boston,  etc.,  R.  Co.,  53  N.  Y. 
574  " 

2.  Degree  of  Necessity  Requisite. — In  Tracy 
v.  Elizabethtown,  etc.,  R.  Co.,  80  Ky.  259, 
the  court  observed  :  "  Even  where  it  is  con- 
ceded that  the  use  is  public,  the  necessity 
and  extent  of  the  exercise  of  the  power  of 
eminent  domain  belongs  to  the  legislature, 
subject  to  two  conditions — first,  that  just 
compensation  shall  be  made;  and  second, 
that  the  property  desired  to  be  condemned 
will  conduce,  to  some  extent,  to  the  accom- 
plishment of  the  public  object  to  which  it  is 
to  be  devoted.  With  the  degree  of  necessity, 
or  the  extent  to  which  the  property  will  ad- 
vance the  public  purpose,  the  courts  have 
nothing  to  do."  See  Matter  of  New  York 
Cent.,  etc.,  R.  Co.,  77  N.  Y.  248;  Toledo, 
etc.,  R.  Co.  v.  Daniels,  16  Ohio  St.  390. 
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of  which  would  entail  less  damage,  is  not  a  sufficient  reason  for  interfering  with 
the  taking  of  certain  lands  by  the  company.1 

Right  to  Take  Fee  in  Land  Condemned. — Ordinarily  it  is  provided  that  a  railroad  in 
condemning  lands  may  take  only  an  easement,3  but  some  cases  have  held  that 
if,  after  an  easement  has  been  taken,  it  is  found  that  the  necessities  of  the 
company  require  the  fee,  it  may  then  be  taken.3 

Objections  by  Private  individuals. — Where  a  railroad  company  locates  and  con- 
structs its  road  under  authority  to  locate  the  road  by  the  most  direct  and  least 
expensive  route,  after  the  work  has  been  completed  the  exercise  of  the  com- 
pany's discretion  cannot  be  reviewed  at  the  instance  of  a  private  individual.4 

(4)  Who  May  Be  Agents  or  Grantees  of  the  Power — (a)  Private  Corporations. — 
Corporate  bodies  carrying  on  a  work  of  public  utility,  but  for  private  gain, 
may  be  granted  the  right  to  exercise  the  power.5 

Consolidated  Corporations. — This  rule  applies  to  consolidated  companies  where 
the  consolidation  has  been  effected  under  a  valid  statute.6 

Corporations  De  Facto. — It  is  a  rule  of  corporation  law  that  private  individuals 
cannot  question  the  existence  of  a  de  facto  corporation.7  But  it  has  been 
held  in  some  cases  that  unless  the  corporation  seeking  to  condemn  land  has 
been  organized  according  to  statute,  the  owner  of  the  land  may  prevent  the 
exercise  of  eminent  domain.8    In  some  states  it  has  been  held  that,  whether 


1.  Where  There  Is  Other  Land  More  Conven- 
ient.— California  Cent.  R.  Co.  v.  Hooper,  76 
Cal.  404  ;  Fall  River  Iron  Works  Co.  v.  Old 
Colony,  etc.,  R.  Co.,  5  Allen  (Mass.)  221  ; 
New  York,  etc.,  R.  Co.  v.  Young,  33  Pa.  St. 
175  ;  New  York,  etc.,  R.  Co.  v.  Kip,  46  N.  Y. 
546,  7  Am.  Rep.  385  ;  Colorado  Eastern  R. 
Co.  v.  Union  Pac.  R.  Co.,  41  Fed.  Rep.  293. 

2.  Easement  in  Land  Condemned. — New  Jer- 
sey Zinc,  etc.,  Co.  v.  Morris  Canal,  etc.,  Co., 
44  N.  J.  Eq.  398 ,  36  Am.  &  Eng.  R.  Cas. 
516  ;  Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa 
301. 

3.  Fee  in  the  Lands  Condemned. — Smith  v. 
Chicago,  etc.,  R.  Co.,  105  111.  511,  14  Am. 
&  Eng.  R.  Cas.  384  ;  Chicago,  etc.,  R.  Co.  v. 
Wilson,  17  111.  123  ;  Central  Branch  Union 
Pac.  R.  Co.  v.  Atchison,  etc.,  R.  Co.,  26  Kan. 
669. 

4.  Cleveland,  etc.,  R.  Co.  v.  Speer,  56  Pa. 
St.  325,  94  Am.  Dec.  84. 

5.  Corporations  as  Agents — United  States. — 
Secombe  v.  Milwaukee,  etc.,  R.  Co.,  23  Wall. 
(U.  S.)  108  ;  Mississippi,  etc.,  Boom  Co.  v. 
Patterson,  98  U.  S.  403  ;  Mineral  Range  R. 
Co.  v.  Detroit,  etc.,  Copper  Co.,  25  Fed. 
Rep.  515. 

Alabama. — Sadler  v.  Langham,  34  Ala.  325. 

Florida. — Moody  v.  Jacksonville,  etc,  R. 
Co.,  20  Fla.  597. 

Georgia. — Hand  Gold  Min.  Co.  v.  Parker, 
59  Ga.  419  ;  Mims  v.  Macon,  etc.,  R.  Co.,  3 
Ga.  333  ;  Young  v.  Harrison,  6  Ga.  130. 

Maryland. — Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  (Md.)  479. 

Michigan. — Swan  v.  Williams,  2  Mich.  427. 

Minnesota. — Warren  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  18  Minn.  384  ;  Weir  v.  St.  Paul, 
etc.,  R.  Co.,  18  Minn.  155. 

Missouri. — Leisse  v.  St.  Louis,  etc.,  R.  Co., 
2  Mo.  App.  105  ;  North  Missouri  R.  Co.  v. 
Gott,  25  Mo.  540. 

New  Jersey. — Tinsman  v.  Belvidere  Dela- 
ware R.  Co.,  26  N.  J.  L.  148,  69  Am.  Dec. 
565. 
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New  York. — Buffalo,  etc.,  R.  Co.  v.  Brain- 
ard,  9  N.  Y.  100  ;  Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  (N.  Y.)  9,  31  Am.  Dec. 
313  ;  Bloomfield,  etc.,  Natural  Gas  Light 
Co.  v.  Richardson,  63  Barb.  (N.Y.)  437. 

Ohio. — Beckner  v.  Warner,  22  Ohio  St.  275; 
Kemper  v.  Cincinnati,  etc.,  Turnpike  Co.,  ir 
Ohio  392  ;  Lamb  v.  Lane,  4  Ohio  St.  176. 

Virginia. — Alexandria,  etc.,  R.  Co.  v. 
Alexandria,  etc.,  R.  Co.,  75  Va.  780,  40  Am. 
Rep.  743,  10  Am.  &  Eng.  R.  Cas.  23. 

6.  Consolidated  Companies. — McAuley  v.  Co- 
lumbus, etc.,  R.  Co.,  83  111.  348  ;  Atty.-Gen. 
v.  Boston,  etc.,  R.  Co.,  109  Mass.  99  ;  Toledo, 
etc.,  R.  Co.  v.  Dunlap,  47  Mich.  456,  5  Am. 
&  Eng.  R.  Cas.  378  ;  Thompson  v.  Waters, 
25  Mich.  214,  12  Am.  Rep.  243  ;  Matter  of  St. 
Paul,  etc.,  R.  Co.,  36  Minn.  85  ;  States.  Chi- 
cago, etc.,  R.  Co.,  25  Nev.  156;  State  v.  Mis- 
souri Pac.  R.  Co.,  25  Neb.  164;  State  v. 
Sherman,  22  Ohio  St.  412  ;  Butler's  Appeal, 
73  Pa.  St.  448  ;  Indianapolis,  etc.,  R.  Co.  v. 
Vance,  96  U.  S.  450  ;  Delaware  Railroad  Tax, 
18  Wall.  (U.S.)  206;  Baltimore,  etc.,  R.  Co. 
v.  Harris,  12  Wall.  (U.  S.)  65.  See  infra, 
The  Public  Use — Application  to  Particular 
Cases. 

In  Minnesota  the  consolidation  agreement 
need  not  even  be  valid.  Matter  of  Minneap- 
olis, etc.,  R.  Co.,  36  Minn.  481. 

7.  See  the  title  De  Facto  Corporations, 
vol.  8,  p.  754. 

8.  De  Facto  Corporations. — St.  Joseph,  etc., 
R.  Co.  v.  Shambaugh,  106  Mo.  557  ;  Orrick 
School  Dist.  v.  Dorton,  125  Mo.  439  ;  New 
York  Cable  Co.  v.  New  York,  104  N.  Y.  I  ; 
Matter  of  .Broadway,  etc.,  R.  Co.,  73  Hun 
(N.  Y.)  7  ;  Matter  of  Brooklyn,  etc.,  R.  Co., 
72  N.  Y.  245  ;  Matter  of  Staten  Island  Rapid 
Transit  R.  Co.,  38  Hun  (N.  Y.)  381  ;  Miller 
v.  Prairie  du  Chien,  etc.,  R.  Co.,  34  Wis.  533. 

In  the  case  of  Atkinson  v.  Marietta,  etc.,  R. 
Co.,  15  Ohio  St.  21,  it  was  held  that  "corpo- 
rate existence,  and  the  right  to  exercise  the 
power  of  eminent  domain,  can  only  be  derived 
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it  is  questioned  or  not,  the  company  during  the  condemnation  proceedings 
must  show  that  it  has  been  incorporated.1  But  the  weight  of  authority 
undoubtedly  favors  the  view  that  the  condemnation  proceedings  of  a  de  facto 
corporation  cannot  be  questioned  by  the  landowner.2 

Foreign  Corporations. — The  question  of  the  rights  of  foreign  corporations  in 
this  connection  will  be  treated  under  another  title.3 

(b)  Municipal  Corporations. — The  authority  to  condemn  land  for  purposes  con- 
nected with  the  city  government  is  often  conferred  upon  municipal  corpora- 
tions. Questions  arising  in  this  connection  are  treated  elsewhere  in  this  article.4 

(c)  individuals. — The  legislature,  unless  limited  by  constitutional  restrictions, 
is  entirely  free  to  use  its  discretion  in  the  selection  of  agents  to  exercise  the 
power  of  eminent  domain.5  Accordingly,  the  view  is  favored  in  many  opin- 
ions that  the  power  may  be  granted  to  private  individuals  to  accomplish  any 
purpose  for  the  public  good.6 


from  legislative  enactment  ;  and  before  a  com- 
pany can  demand  a  judgment  of  condemna- 
tion it  must  show  that  both  have  been  con- 
ferred upon  it  by  a  valid  law,  and  that  it  has 
substantially  complied  with  the  conditions 
which  the  law  has  annexed  to  the  exercise  of 
the  power."  See  Atlantic,  etc.,  R.  Co.  v. 
Sullivant,  5  Ohio  St.  276. 

Consolidation  of  Corporations  in  Absence  of 
Statute. — Therefore  if  companies  consolidate 
where  there  is  no  law  authorizing  consolida- 
tion, the  consolidated  company  cannot  con- 
demn. American  L.  &  T.  Co.  v.  Minnesota, 
etc.,  R.  Co.,  157  111.  641. 

1.  Ward  v.  Minnesota,  etc.,  R.  Co.,  119 
111.  287  ;  Johnson  v.  Freeport,  etc.,  R.  Co.,  in 
111.  413;  Corbin  v.  Wisconsin,  etc.,  R.  Co., 
66  Iowa  269  ;  Hopkins  v.  Kansas  City,  etc., 
R.  Co.,  79  Mo.  98  ;  Powers  v.  Hazelton,  etc., 
R.  Co.,  33  Ohio  St.  429. 

2.  Niemeyer  v.  Little  Rock  Junction  R. 
Co.,  43  Ark.  nr,  20  Am.  &  Eng.  R.  Cas. 
174;  Ward  v.  Minnesota,  etc.,  R.  Co.,  119 
111.  287  ;  Chicago,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  112  111.  589;  Peoria,  etc.,  R.  Co.  v. 
Peoria,  etc.,  R.  Co.,  105  111.  no;  McAuley  v. 
Columbus,  etc.,  R.  Co.,  83  111.  348  ;  Reisner 
v.  Strong,  24  Kan.  410  ;  National  Docks  R. 
Co.  v.  Central  R.  Co.,  32  N.  J.  Eq.  755  ;  Ore- 
gon Cascade  R.  Co.  v.  Baily,  3  Oregon  164. 

Company  Incorporated  Not  for  Public  Use. — 
Likewise  the  existence  of  a  regularly  organ- 
ized corporation  cannot  be  questioned  by  a 
landowner  on  the  ground  that  the  company 
was  not  incorporated  for  a  public  use. 
Powers  v.  Hazelton,  etc.,  R.  Co.,  33  Ohio 
St.  429. 

In  New  York  the  company  must  show  that 
it  is  a  de  jure  corporation.  Matter  of  New 
York,  etc.,  R.  Co.,  99  N.  Y.  12. 

Valid  Charter  and  Corporate  Acts. — In  order 
to  entitle  the  company  to  condemn,  it  need 
only  show  a  valid  charter  and  corporate  acts 
under  that  charter.  Lake  Shore,  etc.,  R.  Co. 
v.  Baltimore,  etc.,  R.  Co.,  149  111.  272  ;  Peo- 
ria, etc.,  R.  Co.  v.  Peoria,  etc.,  R.  Co.,  105 
111.  no  ;  Aurora,  etc.,  R.  Co.  v.  Miller,  56  Ind. 
88. 

3.  See  the  title  Foreign  Corporations. 

4.  See  infra.  The  Public  Use — Application  to 
Particular  Cases. 

5.  Legislative  Discretion. — Gilmer  v.  Lime 
Point,  18  Cal.  229  ;  Tide  Water  Canal  Co. 
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v.  Archer,  9  Gill  &  J.  (Md.)  479;  Ash  v. 
Cummings,  50  N.  H.  591  ;  Concord  R.  Co.  v. 
Greely,  17  N.  H.  47  ;  Matter  of  Deansville 
Cemetery  Assoc.,  5  Hun  (N.  Y.)  482;  Mat- 
ter of  Townsend,  39  N.  Y.  171  ;  Yost's  Re- 
port, 17  Pa.  St.  524. 

6.  Private  Individuals. — Moran  v.  Ross,  79 
Cal.  159,  39  Am.  &  Eng.  R.  Cas.  I  ;  San 
Francisco,  etc.,  R.  Co.  v.  Caldwell,  31  Cal.  372; 
Downing  v.  More,  12  Colo.  316  ;  Whiteman 
v.  Wilmington,  etc.,  R.  Co.,  2  Harr.  (Del.) 
514,  33  Am.  Dec.  411  ;  Reisner  v.  Strong,  24 
Kan.  410,  10  Am.  &  Eng.  R.  Cas.  335  ;  Law- 
rence v.  Morgan's  Louisiana,  etc.,  R.,  etc., 
Co.,  39  La.  Ann.  427,  4  Am.  St.  Rep.  265;  Day 
v.  Stetson,  8  Me.  365  ;  Brown  v.  Beatty,  34 
Miss.  227,  69  Am.  Dec.  389  ;  Lebanon  v.  Ol- 
cott,  1  N.  H.  339;  Bloomfield,  etc.,  Natural 
Gas  Light  Co.  v.  Richardson,  63  Barb.  (N.  Y.) 
447  ;  Matter  of  Townsend,  39  N.  Y.  174;  Mat- 
ter of  Kerr,  42  Barb.  (N.  Y.)  121  ;  Young  v. 
Buckingham,  5  Ohio  485  ;  Philadelphia,  etc., 
Ferry  Pass.  R.  Co.'s  Appeal,  102  Pa.  St.  123  ; 
Pratt  v.  Brown,  3  Wis.  603. 

In  Downing  v.  More,  12  Colo.  316,  it  is  held 
that  "  a  purely  private  party  may  have  a 
right  of  way  condemned  for  a  ditch  through 
the  lands  of  another  to  convey  water  to  his 
lands  for  domestic,  agricultural,  or  mining 
purposes." 

In  the  case  of  Moran  v.  Ross,  79  Cal.  159, 
39  Am.  &  Eng.  R.  Cas.  1,  it  was  held  that 
individuals  might  exercise  the  power  of  emi- 
nent domain.  The  court  said  :  "  The  ques- 
tion presented  in  this  case,  therefore,  is 
whether  the  privilege  of  exercising  this  right 
has  been  delegated  in  this  state  to  individu- 
als as  well  as  to  corporations.  The  Code  of 
Civil  Procedure  provides  for  what  purposes 
real  estate  may  be  condemned,  among  which 
is  that  of  railroads.  (Code  Civ.  Pro.,  ^  1238.) 
And  the  terms  upon  which  the  right  may  be 
enforced,  and  the  manner  in  which  it  shall  be 
exercised,  are  provided  for  in  the  following 
sections:  Code  Civ.  Pro.,  1241-1263.  The 
Civil  Code  provides  :  '  Any  person  may, 
without  further  legislative  action,  acquire  pri- 
vate property  for  any  use  specified  in  section 
1238  of  the  Code  of  Civil  Procedure,  either 
by  consent  of  the  owner  or  by  proceedings 
had  under  the  provisions  of  title  7,  part  3,  of 
the  Code  of  Civil  Procedure  ;  and  any  person 
seeking  to  acquire  property  for  any  of  the 
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(d)  Transferees  of  Property  and  Franchises — Purchasers. — The  right  to  exercise  the  power 

of  eminent  domain  cannot  be  sold  or  transferred  by  the  company  to  which  it 
lias  been  granted.1 

Legislative  Authorization. — But  where  one  company  buys  the  property  and  fran- 
chises of  another  the  legislature  may  grant  to  the  purchaser  the  right  to 
condemn  if  such  purchaser  be  capable  of  receiving  and  exercising  the  power. 
In  such  a  case  the  purchaser  will  stand  in  the  same  position  as  if  an  original 
grant  of  the  power  had  been  made.  This  can  only  be  done  under  legislative 
authority.2  Some  decisions  have  doubted  the  necessity  of  authority  from  the 
legislature  to  transfer  the  right  to  condemn.3 

Purchasers  under  Judicial  Sales  may  acquire  the  right  to  condemn.4 
Lessees. — -When  a  company  leases  the  property  and  franchise  of  another 
having  the  right  to  exercise  the  power  of  eminent  domain,  the  right  does  not 
pass  to  the  lessee.5    The  lessee  should  condemn  in  the  name  of  the  lessor.6 
Consolidation  Companies  may  exercise  the  power  under  the  original  grant.7 
(5)  Exhaustion  of  the  Power. — The  power  to  condemn  land  is  not  ex- 
hausted by  a  single  exercise.    Thus  in  the  case  of  railroads  it  is  not  necessary 
that  the  company  acquire  all  the  land  that  will  ever  be  needed  for  the  road 
at  the  beginning  of  the  undertaking.    It  may  take  more  land  for  the  expansion 
of  its  system  as  increased  business  may  require.8 


uses  mentioned  in  such  title  is  "  an  agent  of 
the  state,"  or  a  "  person  in  charge  of  such 
use,"  within  the  meaning  of  those  terms  as 
used  in  such  title.'  These  provisions  of  the 
codes,  taken  together,  confer  upon  private 
individuals  the  right  of  eminent  domain,  in 
this  class  of  cases,  in  plain  and  unequivocal 
terms." 

1.  Transfer  of  Right.— Little  Rock,  etc.,  R. 
Co.  v.  McGehee,  41  Ark.  202  ;  Mahoney  v. 
Spring  Valley  Water  Works  Co.,  52  Cal.  159  ; 
Abbott  v.  New  York,  etc.,  R.  Co.,  145  Mass. 
450;  Harris  v.  Marblehead,  10  Gray  (Mass.) 
40  ;  Stewart  v.  Jones,  40  Mo.  140  ;  Lyon  v. 
Jerome,  26  Wend.  (N.  Y.)  485,  39  Am.  Dec. 
271  ;  Piatt  v.  Pennsylvania  Co.,  43  Ohio  St. 
228  ;  Susquehanna  Canal  Co.  v.  Bonham,  9 
W.  &  S.  (Pa.)  27,  42  Am.  Dec.  315. 

Company  Condemning  for  Use  of  Another. — 
Nor  can  one  corporation  condemn  for  the  use 
of  another,  and  thus  evade  this  prohibition 
against  transferring  the  power.  Swinney  v. 
Ft.  Wayne,  etc.,  R.  Co.,  59  Ind.  205  ;  Coe  v. 
Delaware,  etc.,  R.  Co.,  34  N.  J.  Eq.  266. 

2.  Legislative  Authorization.  —  California 
Cent.  R.  Co.  v.  Hooper,  76  Cal.  404  ;  Braslin 
v.  Somerville  Horse  R.  Co.,  145  Mass.  64  ; 
Abbott  v.  New  York,  etc.,  R.  Co.,  145  Mass. 
450;  Chicago,  etc.,  R.  Co.  v.  Lundstrom,  16 
Neb.  254,  31  Am.  &  Eng.  R.  Cas.  528  ;  In  rt 
Marks,  (Supreme  Ct.)  6  N.  Y.  Supp.  105. 

It  has  been  held  that  when  a  company  claims 
the  right  to  condemn  under  a  transfer  from  an- 
other company  the  legislative  authority  may 
be  inferred  more  readily  than  an  original 
grant,  for  the  reason  that  the  legislature  has 
already  declared  the  work  a  public  use.  Ab- 
bott v.  New  York,  etc.,  R.  Co.,  145  Mass.  450, 
33  Am.  &  Eng.  R.  Cas.  146. 

Authority  from  the  legislature  to  a  company 
to  sell  or  lease  to  another  company  has  been 
held  a  transfer  of  the  power  to  condemn. 
California  Cent.  R.  Co.  v.  Hooper,  76  Cal.  404. 

3.  Shepley  v.  Atlantic,  etc.,  R.  Co.,  55  Me. 
395  ;  Miller  v.  Rutland,  etc.,  R.  Co.,  36  Vt.  452. 


Legislative  Authority  by  Ratification  or  Impli- 
cation.— The  legislature  may  ratify  a  transfer. 
Galveston,  etc.,  R.  Co.  v.  Cowdrey,  11  Wall. 
(U.  S. )  459.  And  authority  to  transfer  may  be 
implied.  East  Boston  Freight  R.  Co.  v.  East- 
ern R.  Co.,  13  Allen  (Mass.)  422. 

4.  Purchasers  at  Judicial  Sales. — Lake  Erie, 
etc.,  R.  Co.  v.  Griffin,  107  Ind.  464,  27  Am.  & 
Eng.  R.  Cas.  394  ;  North  Carolina,  etc.,  R.  Co. 
v.  Carolina  Cent.  R.  Co.,  83  N.  Car.  489  ;  Coe 
v.  Columbus,  etc.,  R.  Co.,  10  Ohio  St.  372,  75 
Am.  Dec.  518. 

5.  Leases. — Springfield,  etc.,  R.  Co.  v.  Hall, 
67  111.  99  ;  Go  wen  v.  Penobscot  R.  Co.,  44  Me. 
140  ;  Worcester  v.  Norwich,  etc:,  R.  Co.,  109 
Mass.  103  ;  Dietrichs  v.  Lincoln,  etc.,  R.  Co., 
13  Neb.  361  ;  Baltimore,  etc.,  R.  Co.  v.  Nes- 
bit,  10  How.  (U.  S.)  395  ;  Matter  of  New  York, 
etc.,  R.  Co.,  99  N.  Y.  12,  23  Am.  &  Eng.  R. 
Cas.  44;  Lewis  v.  Germantown,  etc.,  R.  Co., 
16  Phila.  (Pa.)  608,  39  Leg.  Int.  (Pa.)  13; 
Bohlman  v.  Green  Bay,  etc.,  R.  Co.,  40  Wis. 
157- 

6.  Kip  z>.New  York,  etc.R.Co.,  67  N.Y.  227. 

7.  Matter  of  Minneapolis,  etc.,  R.  Co.,  36 
Minn.  481,  30  Am.  &  Eng.  R.  Cas.  279. 

8.  Power  of  Eminent  Domain  Not  Exhausted 
by  Use  —  England.  —  Webb  v.  Manchester, 
etc.,  R.  Co.,  4  Myl.  &  C.  116,  1  Ry.  &  C.  Cas. 
576;  Simpson  v.  Lancaster,  etc.,  R.  Co.,  4 
Eng.  Ry.  &  C.  Cas.  625;  Williams  v.  South 
Wales  R.  Co.,  13  Jur.  443,  3  De  G.  &  Sm.  354; 
Stamps  v.  Birmingham,  etc.,  R.  Co.,  17  L.  J. 
Ch.  431,  7  Hare  251. 

Illinois. — Fisher  v.  Chicago,  etc.,  R.  Co., 
104  111.  323,  10  Am.  &  Eng.  R.  Cas.  14;  Chi- 
cago, etc.,  R.  Co.  v.  Wilson,  17  111.  123. 

Indiana. — Peck  v.  Louisville,  etc.,  R.  Co., 
101  Ind.  366,  22  Am.  &  Eng.  R.  Cas.  193; 
Prather  v.  Jeffersonville,  etc.,  R.  Co.,  52  Ind. 
16. 

Kansas. — Central  Branch  Union  Pac.  R.  Co. 
v.  Atchison,  etc.,  R.  Co.,  26  Kan.  669,  5  Am. 
&  Eng.  R.  Cas.  389;  Atchison,  etc.,  R.  Co.  v. 
Patch,  28  Kan.  470. 
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Unsuccessful  Attempt. — So  where  an  unsuccessful  attempt  has  been  made  to 
take  property,  this  does  not  prevent  the  company  from  instituting  new  pro- 
ceedings and  condemning  the  land.1 

Where  Time  Limited  or  Second  Taking  Unnecessary. — Many  cases,  however,  have  held 
where  the  time  within  which  land  could  be  condemned  was  limited  by  statute, 
or  where  the  nature  of  the  work  was  such  as  not  to  necessitate  a  second  tak- 
ing, that  the  power  was  exhausted  after  the  first  exercise.* 

statutes. — In  some  states  provision  is  made  by  statute  for  the  subsequent 
exercise  of  the  power.3 

If  the  Time  Allowed  the  Company  by  Charter  Has  Expired,  the  landowner  may  prevent 
his  land  from  being  taken,  but  the  state  alone  can  prevent  the  company  from 
extending  its  road  over  a  right  of  way  acquired  before  the  expiration  of  the 
time.4 

IV.  The  Public  Use— 1.  What  Is  a  Public  Use— a.  In  General. — The 
decisions  are  conflicting  on  the  question  of  what  constitutes  a  public  use.5 

Maryland.  —  Hamilton  v.  Annapolis,  etc., 
R.  Co.,  i  Md.  553. 

Mississippi. — Mississippi,  etc.,  R.  Co.  v. 
Devaney,  42  Miss.  555,  2  Am.  Rep.  608. 

Missouri.  —  Atlantic,  etc.,  R.  Co.  v.  St. 
Louis,  66  Mo.  228. 

Nebraska. — Deitrichs  v.  Lincoln,  etc.,  R. 
Co.,  13  Neb.  361. 

Nevada. — Virginia,  etc.,  R.  Co.  v.  Lovejoy, 
8  Nev.  100. 

New  Jersey. — Beck  v.  United  New  Jersey 
R.,  etc.,  Companies,  39  N.  J.  L.  45  ;  Childs  v. 
Central  R.  Co.,  33  N.  J.  L.  323. 

New  York.  —  Selden  v.  Delaware,  etc., 
Canal  Co.,  29  N.  Y.  634;  Matter  of  New  York 
Cent.,  etc.,  R.  Co.,  67  Barb.  (N.  Y.)  426; 
Johnson  v.  Utica  Water  Works  Co.,  67  Barb. 
(N.  Y.)  415;  Water  Com'rs  v.  Lawrence.  3 
Edw.  Ch.  (N.  Y.)  552;  New  York,  etc.,  R.  Co. 
v.  Welsh,  69  Hun  (N.  Y.)  615,  23  N.  Y.  Supp. 
195- 

Ohio. — Toledo,  etc.,  R.  Co.  v.  Daniels,  16 
Ohio  St.  390. 

Pennsylvania. — Farnham  v.  Delaware,  etc. , 
Canal  Co.,  61  Pa.  St.  265;  Philadelphia,  etc., 
R.  Co.  v.  Williams,  54  Pa.  St.  103;  People's 
Pass.  R.  Co.  v.  Baldwin,  14  Phila.  (Pa.)  231, 
37  Leg.  Int.  (Pa.)  424. 

South  Carolina. — South  Carolina  R.  Co.  v. 
Blake,  9  Rich.  L.  (S.  Car.)  228;  Ex  p.  South 
Carolina  R.  Co.,  2  Rich.  L.  (S.  Car.)  434. 

1.  Unsuccessful  Attempt  to  Condemn. — Wil- 
liams v.  Hartford,  etc.,  R.  Co.,  13  Conn.  397; 
Lehigh  Valley  R.  Co.  v.  Dover,  etc.,  R.  Co., 
43  N.  J.  L.  528,  14  Am.  &  Eng.  R.  Cas.  87; 
Cincinnati  Southern  R.  Co.  v.  Haas,  42  Ohio 
St.  239,  22  Am.  &  Eng.  R.  Cas.  164. 

2.  Power  Exhausted  after  First  Use.  —  Connec- 
ticut.— New  York,  etc.,  R.  Co.  v.  Boston,  etc., 
R.  Co.,  36  Conn.  196. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Rucker, 
14  HI.  353- 

Maine. — Peavey  v.  Calais  R.  Co.,  30  Me. 
498. 

Massachusetts.  —  Brigham  v.  Agricultural 
Branch  R.  Co.,  1  Allen  (Mass.)  316. 

Missouri.  — Atlantic,  etc.,  R.  Co.  v.  St. 
Louis,  66  Mo.  228. 

New  Jersey. — Beck  v.  United  New  Jersey 
R.,  etc..  Companies,  39  N.  J.  L.  45;  Morris, 
etc.,  R.  Co.  v.  Central  R.  Co.,  31  N.  J.  L.  205. 

New  York. — Matter  of  Brooklyn,  etc.,  R. 


Co.,  72  N.  Y.  245;  Mason  v.  Brooklyn  City, 
etc.,  R.  Co.,  35  Barb.  (N.  Y.)  373;  Brooklyn 
Cent.  R.  Co.  v.  Brooklyn  City  R.  Co.,  32 
Barb.  (N.  Y.)  358;  Hudson,  etc.,  Canal  Co.  v. 
New  York,  etc.,  R.  Co.,  9  Paige  (N.  Y.)  323. 

Ohio. — Moorhead  v.  Little  Miami  R.  Co., 
17  Ohio  340. 

Pennsylvania. — Lodge  v.  Philadelphia,  etc., 
R.  Co.,  8  Phila.  (Pa.)  345. 

3.  Statutory  Authority  for  Subsequent  Exercise 
— England.— Bentley  v.  Rotherham,  etc.,  Lo- 
cal Board  of  Health,  4  Ch.  Div.  588;  Range- 
ley  v.  Midland  R.  Co.,  L.  R.  3  Ch.  306;  Ystaly- 
fera  Iron  Co.  v.  Neath,  etc.,  R.  Co.,  L.  R.  17 
Eq.  142;  Seymour  v.  London,  etc.,  R.  Co.,  5 
Jur.  N.  S.  753;  Stamps  v.  Birmingham,  etc., 
R.  Co.,  17  L.  J.  Ch.  431;  Sadd  v.  Maldon,  etc., 
R.  Co.,  20  L.  J.  Exch.  102;  Reg.  v.  Lancashire, 
etc.,  R.  Co.,  20  L.  J.  Q.  B.  507;  Thicknesse  v. 
Lancaster  Canal  Co.,  4  M.  &  W.  472;  Salis- 
bury v.  Great  Northern  R.  Co.,  17  Q.  B.  840, 
79  E.  C.  L.  840;  Reg.  v.  York,  etc.,  R.  Co.,  16 
Q.  B.  886,  71  E.  C.  L.  886;  Reg.  v.  London, 
etc.,  R.  Co.,  16  Q.  B.  864,  71  E.  C.  L.  864;  Reg. 
v.  Birmingham,  etc.,  R.  Co.,  15  Q.  B.  647,  69 
E.  C.  L.  647. 

Indiana. — Prather  v.  Jeffersonville,  etc.,  R. 
Co.,  52  Ind.  16. 

Massachusetts. — Derby  v.  Framingham,  etc., 
R.  Co.,  119  Mass.  516. 

Neiu  Jersey. — Childs  v.  Central  R.  Co.,  33 
N.  J.  L.  323. 

New  York. — Rensselaer,  etc.,  R.  Co.  v. 
Davis,  43  N.  Y.  137;  Matter  of  New  York 
Cent.,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  381. 

4.  Atlantic,  etc.,  R.  Co.  v.  St.  Louis,  66 
Mo.  228. 

5.  What  Constitutes  a  Public  Use.— Judge 
Cooley  in  his  work  on  Constitutional  Limita- 
tion, p.  532,  says:  "  We  find  ourselves  at  sea 
when  we  undertake  to  define  in  the  light  of 
judicial  decision  what  constitutes  a  public 
use."  The  settled  practice  of  free  govern- 
ments must  be  our  guide  in  determining  what 
is  a  public  use,  and  that  only  can  be  regarded 
as  such  where  the  government  is  supplying 
its  own  needs,  or  is  furnishing  facilities  for 
its  citizens  in  regard  to  matters  of  public 
necessity,  convenience,  or  welfare,  which  on 
account  of  their  peculiar  character,  and  the 
difficulty  in  making  provision  for  them  other- 
wise, it  is  both  proper  and  usual  for  the 
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Some  courts  have  held  to  a  strict  construction,  holding  in  effect  that  "  public 
use  "  means  use  by  the  public,1  while  other  courts  have  gone  so  far  in  the 
direction  of  a  liberal  construction  as  to  hold  that  "  public  use  "  is  synonymous 
with  public  benefit,  utility,  or  advantage.2  In  a  Pennsylvania  case  it  was 
said  that  "  even  the  convenience  of  the  state  or  its  inhabitants "  would 
warrant  the  exercise  of  the  right,3  but  this  view  is  combated  in  a  Tennessee 


government  to  provide.  Olmsted  v.  Morris 
Aqueduct,  47  N.  J.  L.  311. 

1.  Use  by  the  Public. — In  Pittsburg,  etc., 
R.  Co.  v.  Benwood  Iron-Works,  31  W.  Va. 
710,  it  was  held  that,  to  authorize  the  exercise 
of  the  right,  "  the  use  which  the  public  is  to 
have  of  such  property  must  be  fixed  and 
definite.  The  general  public  must  have  a 
right  to  a  certain  definite  use  of  the  private 
property  on  terms  and  for  charges  fixed  by 
law,  and  the  owner  of  the  property  must  be 
compelled  by  law  to  permit  the  general 
public  to  enjoy  it.  It  will  not  suffice  that  the 
general  prosperity  of  the  community  is  pro- 
moted by  the  taking  of  private  property  from 
the  owner  and  transferring  its  title  and  con- 
trol to  another  or  to  a  corporation,  to  be 
used  by  such  other  or  by  such  corporation  as 
private  property  uncontrolled  by  law  as  to  its 
use.  Such  supposed  indirect  advantage  to 
the  community  is  not  in  contemplation  of 
law  a  public  use.  The  use  of  the  property 
which  in  such  cases  the  public  must  have, 
must  be  a  substantially  beneficial  use,  which 
is  obviously  needful  for  the  public  to  have, 
and  without  which  the  public  would  suffer 
great  loss  or  inconvenience."  See  also  Var- 
ner  v.  Martin,  21  W.  Va.  534. 

Property  cannot  be  taken  under  the  right 
of  eminent  domain  simply  because  the  public 
will  be  incidentally  benefited  by  the  use,  so 
long  as  the  public  has  no  right  of  control. 
Scudder  v.  Trenton  Delaware  Falls  Co.,  1 
N.  J.  Eq.  694,  23  Am.  Dec.  756. 

2.  Public  Use  and  Public  Benefit. — Aldridge 
v.  Tuscumbia,  etc.,  R.  Co.,  2  Stew.  &  P. 
(Ala.)  199,  23  Am.  Dec.  307;  Todd  v.  Austin, 
34  Conn.  78;  Hand  Gold  Min.  Co.  v.  Parker, 
59  Ga.  419;  Bradley  v.  New  York,  etc.,  R. 
Co.,  21  Conn.  294;  Great  Falls  Mfg.  Co.  v. 
Fernald,  47  N.  H.  456;  Matter  of  Townsend, 
39  N.  Y.  171. 

In  Dayton  Gold,  etc.,  Min.  Co.  v.  Seawell, 
11  Nev.  394,  it  was  held  that  any  appropria- 
tion of  private  property  under  the  right  of 
eminent  domain,  for  any  purpose  of  great 
public  benefit,  interest,  or  advantage  to  the 
community,  is  a  taking  for  a  public  use. 

In  Talbot  v.  Hudson,  16  Gray  (Mass.)  417, 
it  is  said:  "  It  has  never  been  deemed  essen- 
tial that  the  entire  community  or  any  con- 
siderable portion  of  it  should  directly  enjoy 
or  participate  in  an  improvement  or  enter- 
prise, in  order  to  constitute  a  public  use, 
within  the  true  meaning  of  these  words  as 
used  in  the  constitution.  Such  an  interpreta- 
tion would  greatly  narrow  and  cripple  the 
authority  of  the  legislature,  so  as  to  deprive 
it  of  the  power  of  exerting  a  material  and 
beneficial  influence  on  the  welfare  and  pros- 
perity of  the  state.  In  a  broad  and  com- 
prehensive view,  such  as  has  been  heretofore 
taken  of  the  construction  of  this  clause  of  the 


Declaration  of  Rights,  everything  which  tends 
to  enlarge  the  resources,  increase  the  indus- 
trial energies,  and  promote  the  productive 
power  of  any  considerable  number  of  the  in- 
habitants of  a  section  of  the  state,  or  which 
leads  to  the  growth  of  towns  and  the  creation 
of  new  sources  for  the  employment  of  private 
capital  and  labor,  indirectly  contributes  to 
the  general  welfare  and  to  the  prosperity  of 
the  whole  community.  It  is  on  this  principle 
that  many  of  the  statutes  of  this  common- 
wealth by  which  private  property  has  been 
heretofore  taken  and  appropriated  to  a  sup- 
posed public  use  are  founded.  Such  legisla- 
tion has  the  sanction  of  precedents  coeval 
with  the  origin  and  adoption  of  the  constitu- 
tion, and  the  principle  has  been  so  often 
recognized  and  approved  as  legitimate  and 
constitutional  that  it  has  become  incorporated 
into  our  jurisprudence." 

In  Olmstead  v.  Camp,  33  Conn.  532,  89  Am. 
Dec.  221,  it  is  said:  "The  constitution  de- 
clares that  the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensa- 
tion. This  is  indeed  a  principle  of  natural 
law.  The  decision  of  the  case  turns  upon  the 
meaning  and  effect  of  this  provision.  The 
defendant  insists  that  in  favor  of  private 
rights  the  construction  should  be  strict, 
and  that  the  term  '  public  use '  means  pos- 
session, occupation,  direct  enjoyment,  by  the 
public;  or  in  other  words,  that  the  property 
must  be  literally  taken  by  the  public  as  a  body 
into  its  direct  possession  and  for  its  actual 
use,  as  in  the  instances  of  a  state-house,  a 
court-house,  a  fort,  an  arsenal,  a  park,  etc. 
It  seems  to  us  that  such  a  limitation  of  the 
intent  of  this  important  clause  would  be 
entirely  different  from  its  accepted  interpre- 
tation, and  would  prove  as  unfortunate  as 
novel.  One  of  the  most  common  meanings 
of  the  word  '  use,'  as  defined  by  Webster, 
is  '  usefulness,  utility,  advantage,  productive 
of  benefit.'  'Public  use'  may  therefore 
well  mean  public  usefulness,  utility,  or  ad- 
vantage, or  what  is  productive  of  general 
benefit;  so  that  any  appropriating  of  private 
property  by  the  state  under  its  right  of  emi- 
nent domain  for  purposes  of  great  advantage 
to  the  community  is  a  taking  for  public  use. 
Such,  it  is  believed,  is  the  construction  which 
has  uniformly  been  put  upon  the  language 
by  courts,  legislatures,  and  legal  authorities. 
*  *  *  The  term  'public  use'  is  synonymous 
with  public  benefit  or  advantage.  It  is  equiv- 
alent to  the  language  so  familiar  in  our 
statute  in  relation  to  highways,  '  of  common 
convenience  and  necessity.'" 

By  public  use  is  meant,  for  the  use  of  many 
or  where  the  public  is  interested.  Seely  v. 
Sebastian,  4  Oregon  27. 

3.  Public  Use  and  Public  Convenience.  — 
Pittsburgh  v.  Scott,  I  Pa.  St.  309. 
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case.1  In  general,  however,  it  may  be  said  that  by  reason  of  the  changing 
conditions  of  society  no  arbitrary  definition  of  what  constitutes  a  "  public 
use  "  has  been  attempted  by  the  courts.3  The  meaning  of  the  term  is  flexible 
and  is  not  confined  to  what  may  constitute  a  public  use  at  any  given  time.3 

b.  Extent  OF  the  Use — (i)  The  Use  or  Benefit  May  Be  Local  or 
Limited. — It  is  not  essential  that  the  use  or  benefit  extend  to  the  whole  public 
or  any  considerable  portion  thereof.  It  may  be  limited  to  the  inhabitants  of 
a  small  locality,  but  the  use  or  benefit  must  be  in  common.  It  must  be  for 
all  alike  and  upon  the  same  terms,  if  it  be  an  undertaking  for  the  performance 
of  service,  however  few  the  number  who  expect  to  avail  themselves  of  its 
benefit.4  Nor  is  it  necessary  that  each  and  every  individual  member  of  society 
should  have  the  same  degree  of  interest  in  the  use  or  be  personally  or  directly 
affected  by  it.5 

(2)  The  Public  Need  Not  Own  or  Operate. — It  is  unimportant  that  the  con- 
trol and  operation  of  the  enterprise  are  not  in  the  public,  but  in  private  indi- 
viduals.   The  test  of  whether  a  use  is  public  or  not  is  the  object  to  be  accom- 


1.  Memphis  Freight  Co.  v.  Memphis,  4 
Coldw.  (Tenn.)  419.  See  also  Harding  v. 
Goodlett,  3  Yerg.  (Tenn.)  41,  24  Am.  Dec. 
546. 

2.  No  Arbitrary  Definition  Attempted. — What 
may  be  considered  a  public  use  or  benefit  may 
depend  somewhat  on  the  situation  and  wants 
of  the  community  for  the  time  being.  The 
great  principle  remains.  There  must  be  a 
public  use  or  benefit — that  is  indisputable  ; 
but  what  these  shall  consist  of,  or  how  exten- 
sive it  shall  be  to  authorize  an  appropriation 
of  private  property,  is  not  easily  reducible  to 
general  rules.  Scudder  v.  Trenton  Dela- 
ware Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec. 
756  ;  Swan  v.  Williams,  2  Mich.  437  ;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
{U.  S.)  420;  Paxton,  etc.,  Irrigating  Canal, 
etc.,  Co.,  v.  Farmers',  etc.,  Irrigation,  etc., 
Co.,  45  Neb.  884,  50  Am.  St.  Rep.  585. 

"  What  then  constitutes  a  public  use  ?  *  *  * 
The  most  extended  research  will  not  likely 
result  in  the  discovery  of  any  rule,  or  set  of 
Tules  or  principles,  of  certain  and  uniform 
application,  by  which  this  question  can  be 
determined  in  all  cases.  Eminent  jurists  and 
distinguished  writers  upon  public  law  do 
not  express  concurrent  or  uniform  views 
upon  these  subjects.  It  is  a  question,  from 
its  very  nature,  of  great  practical,  perhaps 
of  insuperable  difficulty,  to  determine  the 
degree  of  necessity,  or  the  extent  of  public 
use,  which  justifies  the  exercise  of  this  extra- 
ordinary power  upon  the  part  of  a  state,  by 
which  the  citizen,  without  his  will,  is  de- 
prived of  his  property."  Valley  City  Salt  Co. 
v.  Brown,  7  W.  Va.  195. 

3.  Olmstead  v.  Camp,  33  Conn.  551,  89  Am. 
Dec.  221.  In  Trenton,  etc.,  Turnpike  Co.  v. 
American,  etc.,  Commercial  News  Co.,  43  N. 
J.  L.  384,  it  is  said  :  "  The  term  '  public  use ' 
is  flexible  and  cannot  be  confined  to  public 
use  known  at  the  time  of  framing  the  consti- 
tution. All  improvements  that  may  be  made, 
if  useful  to  the  public,  may  be  encouraged 
by  the  exercise  of  eminent  domain.  Any 
use  of  anything  which  will  satisfy  a  reason- 
able public  demand  for  facilities  of  travel,  for 
transmission  of  intelligence  or  of  commodi- 
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ties,  would  be  a  public  use."  See  also  Con- 
cord R.  Co.  v.  Greely,  17  N.  H.  47  ;  New 
Orleans,  etc.,  R.  Telephone  Co.  v.  Southern, 
etc.,  Telephone  Co.,  53  Ala.  211. 

4.  Use  May  Be  Local  or  Limited. — Coster  v. 
Tide-water  Co.,  18  N.  J.  Eq.  54;  McQuillen 
v.  Hatton,  42  Ohio  St.  202  ;  O'Reiley  v.  Kan- 
kakee Valley  Draining  Co.,  32  Ind.  169  ; 
Bloomfield,  etc.,  Natural  Gas-Light  Co.  v. 
Richardson,  63  Barb.  (N.  Y.)  437  ;  Riche  v. 
Bar  Harbor  Water  Co.,  75  Me.  91  ;  Williams 
v.  School  Dist.  No.  6,  33  Vt.  271  ;  Township 
Board  of  Education  v.  Hackmann,  48  Mo.  243 ; 
Hartwell  v.  Armstrong,  19  Barb.  (N.  Y.) 
166  ;  Aldridge  v.  Tuscumbia,  etc.,  R.  Co.,  2 
Stew.  &  P.  (Ala.)  199,  23  Am.  Dec.  307  ; 
Lindsay  Irrigation  Co.  v.  Mehrtens,  97  Cal. 
676  ;  Phillips  v.  Watson,  63  Iowa  28  ;  Pocan- 
tico  Water-Works  Co.  v.  Bird,  130  N.  Y.  249; 
National  Docks  R.  Co.  v.  Central  R.  Co.,  32 
N.  J.  Eq.  755  ;  Ross  v.  Davis,  97  Ind.  79  ; 
Chicago,  etc.,  R.  Co.  v.  Porter,  43  Minn.  527  ; 
DeCamp  v.  Hibernia  Underground  R.  Co., 
47  N.  J.  L.  43- 

5.  Some  Parties  More  Benefited  than  Others. 
— "  The  words  '  public  use  '  in  the  eighth  sec- 
tion of  article  I  of  our  constitution  mean 
a  use  which  concerns  the  whole  community, 
as  distinguished  from  a  particular  individual 
or  a  particular  number  of  individuals.  But 
it  is  not  necessary  that  each  and  every  in- 
dividual member  of  society  should  have  the 
same  degree  of  interest  in  this  use,  or  be 
personally  or  directly  affected  by  it,  in  order 
to  make  it  public."  Gilmer  v.  Lime  Point, 
18  Cal.  229.  See  also  Keller  v.  Corpus 
Christi,  50  Tex.  614,  32  Am.  Rep.  613. 

To  authorize  the  exercise  of  this  right,  it  is 
not  requisite  that  the  use  and  benefit  to  be 
derived  shall  be  universal,  nor,  in  the  just 
sense,  even  general.  Though  confined  to  a 
particular  district,  it  may  still  be  public. 
And  though  some  parties  are  more  benefited 
than  others,  this  forms  no  objection  to  the 
use  if  the  public  interest  and  convenience 
are  thereby  subserved.  Hartwell  v.  Arm- 
strong, 19  Barb.  (N.  Y.)  166 ;  Bloomfield, 
etc.,  Natural  Gas-Light  Co.  v.  Richardson, 
63  Barb.  (N.  Y.)  437. 
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plished,  and  not  the  instrument  employed.1  Nor  is  the  fact  that  the  property 
or  use  will  contribute  to  the  emoluments  or  advantage  of  individuals  or  cor- 
porations a  material  consideration  if  the  use  be  in  fact  public* 

(3)  Magnitude  of  the  Interests  Involved. — The  magnitude  of  the  interests 
involved  has  been  considered  a  determining  factor  in  the  exercise  of  the  power 
of  eminent  domain.  Thus  the  natural  advantages  and  resources  of  a  country 
have  been  considered,  and  the  power  of  eminent  domain  has  been  exercised 
that  such  advantages  and  resources  might  receive  the  fullest  development  in 
view  of  the  general  welfare.3 


1.  Public  Need  Not  Own  or  Operate. — White- 
man  i\  Wilmington,  etc. ,  R.  Co.,  2  Harr.  (Del.) 
5'4.  33  Am.  Dec.  411  ;  Willyard  v.  Hamilton, 
7  Ohio  (pt.  ii.)  in,  30  Am.  Dec.  195  ;  Blood- 
good  v.  Mohawk,  etc.,  R.  Co.,  18  Wend. 
(N.  Y.)  9,  31  Am.  Dec.  313;  Brown  v.  Beatty, 
34  Miss.  227,  69  Am.  Dec.  389  ;  Valley  City 
Salt  Co.  v.  Brown,  7  W.  Va.  191. 

"Where  the  title  and  control  of  the  prop- 
erty to  be  condemned  is  in  private  hands  or 
in  a  corporation,  three  qualifications  are 
necessary  to  impose  upon  it  such  a  public  use 
as  will  justify  the  taking  of  such  private 
property  without  the  consent  of  the  owner." 
"  (1)  The  general  public  must  have  a  definite 
and  fixed  use  of  the  property  to  be  con- 
demned, a  use  independent  of  the  will  of  the 
private  person  or  private  corporation  in 
whom  the  title  of  the  property  when  con- 
demned will  be  vested;  a  public  use  which 
cannot  be  defeated  by  such  private  owner, 
but  which  continues  to  be  guarded  and  con- 
trolled by  the  general  public  through  laws 
passed  by  the  legislature  ;  (2)  this  public 
use  must  be  clearly  a  needful  one  for  the 
public,  one  which  cannot  be  given  up  without 
obvious  general  loss  and  inconvenience ;  (3) 
it  must  be  impossible,  or  very  difficult  at 
least,  to  secure  the  same  public  uses  and  pur- 
poses in  any  other  way  than  by  authorizing 
the  condemnation  of  private  property.  If 
any  one  of  these  essentials  is  wanting,  the 
courts  will  declare  the  acts  of  the  legislature 
authorizing  such  condemnation  of  private 
property  to  be  unconstitutional,  because  it 
would  amount  to  taking  private  property  for 
private  and  not  for  public  uses."  Varner  v. 
Martin,  21  W.  Va.  534. 

"  Upon  the  question  what  is  and  what  is 
not  a  public  use  various  considerations  have 
been  urged,  both  before  us  and  in  different 
parts  of  the  Union.  It  has  been  said  that 
property  could  not  be  properly  alleged  to  be 
taken  for  the  public  use  unless,  when  taken, 
it  should  belong  to  the  public  as  owning  it  ; 
that  the  words  substantially  mean  that  the 
property  should  be  changed,  by  the  act  of 
application,  and  should  belong  to  the  com- 
munity at  large.  This  position  can  be 
maintained  only  upon  the  assumption  that 
the  words  '  public  use '  are  equivalent  to 
the  words  '  public  ownership,'  or  with  other 
words  which  express  the  idea  that  the  private 
property,  by  the  act  of  application,  becomes 
the  property  of  the  public.  There  is  nothing 
in  the  constitution  that  authorizes  us  to  ex- 
tend the  words  '  public  uses '  into  such  a 
meaning."  Concord  R.  Co.  v.  Greely,  17  N. 
H.  57- 


2.  Private  Gain.— Stockton,  etc.,  R.  Co.  v. 
Stockton,  41  Cal.  147  ;  Swan  v.  Williams,  2 
Mich.  427  ;  Harris  v.  Thompson,  9  Barb.  (N. 
Y.)  350  ;  Matter  of  Townsend,  39  N.  Y.  171. 

If  the  public  purposes  and  uses  are  to  be 
promoted,  it  is  no  objection  to  the  power  of 
appropriation  of  private  property  by  the  leg- 
islature that  it  contributes  also  to  the  emolu- 
ment and  advantage  of  individuals  or  corpora- 
tions.   Cottrill  v.  Myrick,  12  Me.  222. 

3.  Manufacturing,  Milling,  etc.,  and  Water 
Power  in  New  England. — Where  the  general 
public  advantage  is  greatly  promoted  by  the 
improvement  of  water  power  in  the  streams 
and  waters  of  a  country,  private  property 
taken  for  that  purpose  is  taken  for  a  public 
use.  Hazen  v.  Essex  Co.,  12  Cush.  (Mass.) 
475.  Chief  Justice  Perley,  in  Great  Falls  Mfg. 
Co.  v.  Fernald,  47  N.  H.  444,  in  speaking  of 
the  interests  of  New  Hampshire  in  the  im- 
provement of  her  natural  water  power,  said  : 
"  No  state  of  the  Union  is  more  interested 
than  ours  in  the  improvement  of  natural  ad- 
vantages for  the  application  of  water  power 
to  manufacturing  purposes.  Nature  has 
denied  to  us  the  fertile  soil  and  genial  climate 
of  other  lands,  but  by  way  of  compensation 
has  endowed  us  with  unrivaled  opportunities 
of  turning  our  streams  of  water  to  practical 
account.  The  present  prosperity  of  the  state 
is  largely  due  to  what  has  already  been  done 
towards  developing  these  natural  advantages; 
and  there  is  no  assignable  limit  to  our  re- 
sources in  this  respect,  if  extended  and  con- 
nected enterprises  for  the  improvement  of 
the  water  power  in  the  state  should  be  suc- 
cessfully prosecuted  hereafter.  In  no  part 
of  the  world  have  the  public  a  deeper  inter- 
est in  the  success  of  all  undertakings  which 
promise  to  assist  in  the  development  of  these 
great  natural  advantages.  Whether,  there- 
fore, we  look  to  the  interpretation  which  has 
been  given  in  other  jurisdictions  to  the  term 
'  public  use  '  in  reference  to  the  right  of  tak- 
ing private  property  for  such  a  use;  to  the 
legislative  practice  under  the  provincial  and 
state  governments  before  and  at  the  time 
when  the  constitution  was  adopted;  to  the 
language  of  the  constitution  itself;  to  the 
early  and  continued  legislative  practice  under 
the  constitution,  to  the  decisions  of  the  courts 
in  this  state,  or  to  the  character  of  our  busi- 
ness and  the  natural  productions  and  re- 
sources of  the  state ;  we  are  drawn  to  the  con- 
clusion that  the  legislature  have  power  to- 
authorize  a  private  right,  that  stands  in  the 
way  of  an  enterprise  set  on  foot  for  the  im- 
provement of  the  water  power  in  a  large 
stream  like  this  river,  to  be  taken  without 
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c.  Public  and  Private  Uses  Combined. — In  uses  partly  public  and  partly 
private  it  is  essential  that  the  private  use  be  incidental  and  not  exclusive.  Thus 


the  owner's  consent  if  suitable  provision  is 
made  for  his  compensation;  and  that  the  Act 
of  1862  is  constitutional  and  valid."  See  also 
Scudder  v.  Trenton  Delaware  Falls  Co.,  1  N. 
J.  Eq.  695,  23  Am.  Dec.  756. 

In  Olmstead  v.  Camp,  33  Conn.  532,  89  Am. 
Dec.  221,  it  is  said  :  "  We  understand  it  to  be 
the  settled  law  of  the  country  that  the  flow- 
ing of  land  for  the  purposes  of  mills  and 
manufactories,  in  view  of  its  effect  upon  the 
community,  is  to  be  considered  as  a  taking 
it  for  public  use.  It  would  be  difficult  to  con- 
ceive a  greater  public  benefit  than  garnering 
up  the  waste  waters  of  innumerable  streams 
and  rivers,  and  ponds  and  lakes,  and  com- 
pelling them  with  a  gigantic  energy  to  turn 
machinery  and  drive  mills,  and  thereby  build 
up  cities  and  villages,  and  extend  the  busi- 
ness, the  wealth,  the  population,  and  the 
prosperity  of  the  state.  It  is  obvious  that 
those  sections  of  the  country  which  afford  the 
greatest  facilities  for  the  business  of  manufac- 
turing and  the  mechanic  arts  must  become 
the  workshops  and  warehouses  of  other  vast 
regions  not  possessing  these  advantages,  and 
must  receive  in  exchange  for  the  results  of 
their  industry  and  skill  an  abundant  return 
of  the  rich  products  of  the  earth,  including 
the  precious  metals.  It  is  of  incalculable 
importance  to  this  state  to  keep  pace  with 
others  in  the  progress  of  improvements,  and 
to  render  to  its  citizens  the  fullest  opportu- 
nity for  success  in  an  industrial  competi- 
tion. The  question  is  asked  with  great  perti- 
nence and  propriety,  what,  then,  is  the  limit 
of  legislative  power  under  the  clause  which 
we  have  been  considering,  and  what  is  the 
exact  line  between  public  and  private  uses  ? 
Our  reply  is  that  which  has  heretofore  been 
quoted.  From  the  nature  of  the  case  there 
can  be  no  precise  line.  The  power  requires 
a  degree  of  elasticity  to  be  capable  of  meet- 
ing new  conditions  and  improvements  and  the 
ever-increasing  necessities  of  society.  The 
sole  dependence  must  be  on  the  presumed 
wisdom  of  the  sovereign  authority,  super- 
vised, and  in  cases  of  gross  error  or  extreme 
wrong  controlled,  by  the  dispassionate  judg- 
ment of  the  courts." 

Mining  and  Railroads  in  Mining  States. — In 
Butte,  etc.,  R.  Co.  v.  Montana  Union  R.  Co., 
16  Mont.  504,  50  Am.  St.  Rep.  508,  it  is  said  : 
"  In  thus  ingrafting  upon  the  law  of  this  juris- 
diction the  doctrine  that  the  magnitude  of 
the  interests  involved  may  properly  become  a 
determining  factor  in  sustaining  the  right  of  a 
railroad  to  construct  lateral  branches,  tracks, 
and  spurs  to  mines  and  mining  works,  as 
public  uses,  by  virtue  of  the  law  of  eminent 
domain,  we  are  always  duly  mindful,  not  only 
of  the  constitutional  guaranty  of  the  individ- 
ual right  of  possessing  and  protecting  prop- 
erty, but  are  equally  impressed  with  the  dec- 
laration that  'the  good  of  the  whole'  is  the 
very  foundation  of  the  constitution.  Indeed, 
it  may  be  said  that  upon  this  latter  axiom 
of  all  government  by  the  people  rests  the 
principle  itself.  The  force  of  the  principle 
may  vary  in  different  communities.  What 


cogently  applies  to  Montana,  with  its  moun- 
tains and  quartz,  would  be  an  absurd  process 
of  reasoning  to  urge  in  Louisiana,  where 
scarce  an  undulation  marks  the  surface,  or  a 
mineral  lies  beneath  it.  Therefore,  to  cor- 
rectly define  what  that  force  is  in  the  case 
before  us,  it  is  eminently  reasonable  and  ap- 
propriate th'at  the  conditions  of  the  whole 
people  to  be  affected  should  be  considered. 
In  this  state,  where,  almost  wholly  through 
the  facilities  and  advantages  of  railroads,  the 
quartz  mines  have  been  developed  to  such  an 
extent  that  the  mineral  output  is  only  ex- 
ceeded by  that  of  one  or  two  older  mining 
states,  the  publicity  of  the  use  of  railroads 
into  the  camps  is  too  obvious  to  require  more 
extended  comment.  In  the  language  of  the 
eminent  counsel  who  so  lucidly  presented 
respondent's  side  of  the  case:  '  Again,  in 
Montana,  mining  is  the  dominant  industry. 
Throughout  a  large  portion  of  the  state,  and 
in  the  county  of  Silver  Bow  especially,  it  is 
the  all-important  pursuit,  upon  which  all 
other  industries  are  dependent.  In  the  min- 
ing, smelting,  and  reduction  of  ores  the  great 
mass  of  the  population  finds  employment  and 
support.  The  prosperity  of  the  state  is  very 
largely  due  to  the  development  of  the  mines.'  " 
See  also  Hand  Gold  Min.  Co.  v.  Parker,  59 
Ga.  419  ;  Dayton  Gold,  etc., [Min.  Co.  v.  Sea- 
well,  11  Nev.  394;  Overman  Silver  Min.  Co.  v. 
Corcoran,  15  Nev.  147;  Douglass  v.  Byrnes, 
59  Fed.  Rep.  31  ;  New  Cent.  Coal  Co.  v. 
George's  Creek  Coal,  etc.,  Co.,  37  Md.  538. 

In  Dayton  Gold,  etc.,  Min.  Co.  v.  Seawell, 
11  Nev.  394,  the  court  says  :  "  Mining  is  the 
greatest  of  the  industrial  pursuits  in  this 
state.  All  other  interests  are  subservient  to 
it.  Our  mountains  are  almost  barren  of  tim- 
ber, and  our  valley  lands  could  never  be 
made  profitable  for  agricultural  purposes, 
except  for  the  fact  of  a  home  market  having 
been  created  by  the  mining  developments  in 
different  sections  of  the  state.  The  mining 
and  milling  interests  give  employment  to 
many  men,  and  the  benefits  derived  from  this 
business  are  distributed  as  much,  and  some- 
times more,  among  the  laboring  classes  than 
with  the  owners  of  the  mines  and  mills.  The 
mines  are  fixed  by  the  laws  of  nature,  and  are 
often  found  in  places  almost  inaccessible. 
For  the  purpose  of  successfully  conducting 
and  carrying  on  the  business  of  'mining, 
milling,  smelting,  or  other  reduction  of  ores,' 
it  is  necessary  to  erect  hoisting  works,  to 
build  mills,  to  construct  smelting  furnaces,  to 
secure  ample  grounds  for  dumping  waste 
rock  and  earth  ;  and  a  road  to  and  from  the 
mine  is  always  indispensable.  The  sites 
necessary  for  these  purposes  are  oftentimes 
confined  to  certain  fixed  localities.  Now,  it 
happens,  or  at  least  is  liable  to  happen,  that 
individuals,  by  securing  a  title  to  the  barren 
lands  adjacent  to  the  mines,  mills,  or  works, 
have  it  within  their  power,  by  unreasonably 
refusing  to  part  with  their  lands  for  a  just  and 
fair  compensation,  which  capital  is  always 
willing  to  give  without  litigation,  to  greatly 
embarrass,  if  not  entirely  defeat,  the  business. 
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where  a  company  was  authorized  to  construct  a  reservoir  and  reserve  a  part  for 
its  own  use  exclusively,  it  was  held  that  the  company  was  not  authorized  to 
exercise  the  right  of  eminent  domain.1 

2.  Province  of  the  Legislature  and  the  Judiciary — a.  Province  of  the 
LEGISLATURE — (i)  The  Question  of  Necessity,  Propriety,  or  Expediency. — The 
question  of  the  necessity,  propriety,  or  expediency  of  resorting  to  the  exercise 
of  the  power  of  eminent  domain  in  the  absence  of  constitutional  or  statutory 
provision  to  the  contrary,  is  exclusively  for  the  legislature.2    In  Michigan  the 


of  mining  in  such  localities.  In  my  opinion, 
the  mineral  wealth  of  this  state  ought  not  to 
be  left  undeveloped  for  the  want  of  any  quan- 
tity of  land  actually  necessary  to  enable  the 
owner  or  owners  of  mines  to  conduct  and 
carry  on  the  business  of  mining.  Nature  has 
denied  to  this  state  many  of  the  advantages 
which  other  states  possess  ;  but,  by  way  of 
compensation  to  her  citizens,  has  placed  at 
their  doors  the  richest  and  most  extensive 
silver  deposits  ever  yet  discovered.  The 
present  prosperity  of  the  state  is  entirely  due 
to  the  mining  developments  already  made, 
and  the  entire  people  of  the  state  are  directly 
interested  in  having  the  future  developments 
unobstructed  by  the  obstinate  action  of  any 
individual  or  individuals." 

Agriculture  and  Irrigation  in  Agricultural 
States. — -In  Oury  v.  Goodwin,  (Arizona  1891) 
26  Pac.  Rep.  376,  the  court  sustained  the  act 
of  the  territorial  legislature  permitting  the 
condemnation  of  real  estate  for  the  purpose 
of  an  irrigating  canal,  basing  the  opinion 
upon  the  principle  that  a  state  may,  in  view 
of  its  natural  advantages,  resources,  and 
necessities,  legislate  in  such  a  way  that  such 
advantages  and  resources  may  receive  the 
fullest  development  for  the  general  welfare, 
the  laws  being  general  in  their  operation. 

In  Paxton,  etc.,  Irrigating  Canal,  etc.,  Co. 
•v.  Farmers',  etc.,  Irrigation,  etc.,  Co.,  45 
Neb.  884,  50  Am.  St.  Rep.  585,  it  was  held 
that  the  use  of  water  for  the  purpose  of  irri- 
gating, contemplated  by  the  Act  of  March  27, 
1889,  known  as  the  Rayner  Irrigating  Law, 
is  a  "  public  use  "  within  the  meaning  of  the 
constitution.  In  the  opinion  by  Post,  J.,  it  is 
said  :  "  The  varying  conditions  of  society  are 
constantly  presenting  new  subjects  of  '  pub- 
lic utility,'  which  is  but  another  name  for 
'  public  necessity  ;  '  hence  the  force  of  Chan- 
cellor Vroom's  remark  in  Scudder  v.  Trenton 
Delaware  Falls  Co.,  I  N.  J.  Eq.  694,  23  Am. 
Dec.  756,  that  what  shall  be  deemed  a  pub- 
lic use  depends  somewhat  on  the  situation 
and  wants  of  the  community  for  the  time 
being.  *  *  *  We  behold  thousands  of  acres 
of  fertile  land  in  the  valleys  of  the  Platte, 
the  Loups,  the  Elkhorn,  and  the  Republican 
rivers,  practically  worthless  under  existing 
conditions  for  the  purpose  of  agriculture,  but 
which,  by  application  of  the  waters  of  those 
streams  may  be  made  most  productive,  thus 
not  only  supporting  the  rapidly  increasing 
population  of  that  region,  but  adding  largely 
to  the  wealth  and  material  prosperity  of  the 
state.  That  an  undertaking  so  important 
can  be  successfully  prosecuted  alone  through 
the  agency  of  the  state,  none  can  doubt. 
The  reclamation  of  a  region  so  vast,  equal 
in  extent  to  more  than  one    state  of  the 


Union,  is  surely  a  legitimate  function  of  gov- 
ernment ;  and  the  exercise  of  the  reserve 
power  of  the  state  in  the  promotion  of  an 
enterprise  so  beneficial  is  not  even  in  a  tech- 
nical sense  violative  of  the  restrictive  features 
of  the  constitution." 

1.  Public  and  Private  Use  Combined. — Matter 
of  Eureka  Basin  Warehouse,  etc.,  Co.,  96  N. 
Y.  42;  Merrimack  River  Locks,  etc.,  v.  Nashua, 
etc.,  R.  Co.,  104  Mass.  1,  6  Am.  Rep.  181; 
Talbot  v.  Hudson,  16  Gray  (Mass.)  417;  Moore 
v.  Sanford,  151  Mass.  285  ;  Harding  v.  Good- 
lett,  3  Yerg.  (Tenn.)  41,  24  Am.  Dec.  546  ; 
Matter  of  New  York,  135  N.  Y.  253  ;  South 
Chicago  R.  Co.  v.  Dix,  109  111.  237  ;  Kean  v. 
Elizabeth,  54  N.  J.  L.  462. 

2.  Province  of  the  Legislature — The  Question 
of  Necessity,  Propriety,  or  Expediency — United 
States. — Shoemaker  v.  U.  S.,  147  U.  S.  282  ; 
U.  S.  v.  Oregon  R.,  etc.,  Co.,  16  Fed.  Rep. 
524  ;  De  Varaigne  v.  Fox,  2  Blatchf.  (U.  S.) 
95  ;  Bonaparte  v.  Camden,  etc.,  R.  Co., 
Baldw.  (U.  S.)  205  ;  Secombe  v.  Milwaukee, 
etc.,  R.  Co.,  23  Wall.  (U.  S.)  109. 

Alabama. — Sadler  v.  Langham,  34  Ala.  327  ; 
Steele  v.  County  Com'rs,  83  Ala.  304  ;  Al- 
dridge  v.  Tuscumbia,  etc.,  R.  Co.,  2  Stew. 
&  P.  (Ala.)  199,  23  Am.  Dec.  307. 

California. — Stockton,  etc.,  R.  Co.  v.  Stock- 
ton, 41  Cal.  147  ;  Consolidated  Channel  Co. 
v.  Central  Pac.  R.  Co.,  51  Cal.  269;  Lindsay 
Irrigation  Co.  v.  Mehrtens  Co.,  97  Cal.  676; 
Moran  v.  Ross,  79  Cal.  159  ;  Mahoney  v. 
Spring  Valley  Water  Works  Co.,  52  Cal.  159  ; 
Napa  Valley  R.  Co.  v.  Napa  County,  30  Cal. 
437  ;  Wulzen  v.  San  Francisco,  101  Cal.  15,  40 
Am.  St.  Rep.  17  ;  Gilmer  v.  Lime  Point,  18 
Cal.  229. 

Delaware. — Wilson  v.  Baltimore,  etc.,  R. 
Co.,  5  Del.  Ch.  524  ;  Whiteman  v.  Wilming- 
ton, etc.,  R.  Co.,  2  Harr.  (Del.)  514,  33  Am. 
Dec.  411. 

Georgia. — Loughbridge  v.  Harris,  42  Ga. 
501  ;  Parham  v.  Justices,  9  Ga.  341  ;  Mims  v. 
Macon,  etc.,  R.  Co.,  3  Ga.  333. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Wiltse, 
116  111.  449  ;  Chicago,  etc.,  R.  Co.  v.  Lake,  71 
111.  333  ;  Lake  Shore,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  97  111.  506;  Smith  v.  Chicago, 
etc.,  R.  Co.,  105  111.  511  ;  Dunham  v.  Hyde 
Park,  75  111.  371  ;  Hyde  Park  v.  Oakvvoods 
Cemetery  Assoc.,  rig  111.  141  ;  Illinois  Cent. 
R.  Co.  v.  Chicago,  141  111.  586;  Sholl  v.  Ger- 
man Coal  C9.,  118  111.  427,  59  Am.  Rep.  379  ; 
O'Hare  v.  Chicago,  etc.,  R.  Co.,  139  111.  152. 

Indiana. — Indianapolis  Water-Works  Co.  v. 
Burkhart,  41  Ind.  364  ;  Consumers'  Gas  Trust 
Co.  v.  Harless,  131  Ind.  446  ;  Farneman  v. 
Mount  Pleasant  Cemetery  Assoc.,  135  Ind.  344. 

Iowa. — Bankhead  v.  Brown,  25  Iowa  540  ; 
Cherokee  v.  Sioux  City,  etc.,  Town  Lot,  etc., 
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constitution  expressly  requires  that  the  question  of  necessity  shall  be  sub- 
mitted to  a  jury  or  a  board  of  commission  appointed  by  a  court  of  record.1 
(2)  Mode  or  Manner  of  Exercising  the  Right. — The  mode  or  manner  of 


Co.,  52  Iowa  279  ;  Phillips  v.  Watson,  63 
Iowa  32. 

Kansas. — Jockheck  v.  Shawnee  County,  53 
Kan.  780;  Challiss  v.  Atchison,  etc.,  R.  Co., 
16  Kan.  117. 

Maryland. — New  Cent.  Coal  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  37  Md.  538. 

Massachusitts. — Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  518  ;  Lynch 
v.  Forbes,  161  Mass.  302,  42  Am.  St.  Rep.  402  ; 
Com.  v.  Essex  Co.,  13  Gray  (Mass.)  239  ;  Bos- 
ton Water-Power  Co.  v.  Boston,  etc.,  Corp., 
23  Pick.  (Mass.)  360  ;  Boston,  etc.,  R.  Corp.  v. 
Salem,  etc.,  R.  Co.,  2  Gray  (Mass.)  1  ;  Cen- 
tral Bridge  Corp.  v.  Lowell,  4  Gray  (Mass.) 
474  ;  In  re  Wellington,  Petitioner,  16  Pick. 
(Mass.)  87,  26  Am.  Dec.  631  ;  Hingham,  etc.. 
Bridge,  etc.,  Corp.  v.  Norfolk  County,  6  Al- 
len (Mass.)  353  ;  Talbot  v.  Hudson,  16  Gray 
(Mass.)  417  ;  Dingley  v.  Boston,  100  Mass. 
558  ;  Moore  v.  Sanford,  151  Mass.  285. 

Minnesota. — Weir  v.  St.  Paul,  etc.,  R.  Co., 
18  Minn.  155  ;  State  v.  Rapp,  39  Minn.  65  ; 
Milwaukee,  etc.,  R.  Co.  v.  Faribault,  23  Minn. 
167. 

Missouri. — Cape  Girardeau  v.  Houck,  129 
Mo.  607  ;  State  v.  Engelmann,  106  Mo.  628  ; 
Simpson  v.  Kansas  City,  m  Mo.  237  ;  Musick 
v.  Kansas  City,  etc.,  R.  Co.,  114  Mo.  309  ; 
Aldridge  v.  Spears,  101  Mo.  400  ;  Dickey  v. 
Tennison,  27  Mo.  373  ;  Kansas  City  v.  Baird, 
98  Mo.  215  ;  County  Ct.  v.  Griswold,  58  Mo. 
175  ;  St.  Louis, etc.,  R.  Co.  v.  Hannibal  Union 
Depot  Co.,  125  Mo.  82;  North  Missouri  R. 
Co.  v.  Gott,  25  Mo.  540. 

Nebraska. — Welton  v.  Dickson,  38  Neb.  767, 
41  Am.  St.  Rep.  771  ;  Paxton,  etc.,  Irrigating 
Canal,  etc.,  Co.  v.  Farmers',  etc.,  Irrigation, 
«tc,  Co.,  45  Neb.  884,  50  Am.  St.  Rep.  585. 

Nevada. — Dayton  Gold,  etc.,  Min.  Co.  v. 
Seawell,  11  Nev.  394. 

New  Hampshire.' — Concord  R.  Co.  v.  Gree- 
ley, 17  N.  H.  47. 

New  Jersey. — Olmsted  v.  Morris  Aqueduct, 
47  N.  J.  L.  311  ;  Tide-Water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634;  Coster  v. 
Tide-water  Co.,  18  N.  J.  Eq.  54  ;  Central  R. 
Co.  v.  Pennsylvania  R.  Co.,  31  N.  J.  Eq.  475  ; 
Scudder  v.  Trenton  Delaware  Falls  Co.,  1 
N.  J.  Eq.  694,  23  Am.  Dec.  756. 

New  York. — Beekman  v.  Saratoga,  etc.,  R. 
Co.,  3  Paige  (N.  Y.)  45,  22  Am.  Dec.  679; 
Brooklyn  Park  Com'rs  v.  Armstrong,  45  N. 
Y.  234,  6  Am.  Rep.  70  ;  Matter  of  Townsend, 
39  N.  Y.  171  ;  Harris  v.  Thompson,  9  Barb. 
(N.  Y.j  350  ;  Bloomfield,  etc.,  Natural  Gas- 
Light  Co.  v.  Richardson,  63  Barb.  (N.  Y.)  437; 
Matter  of  Union  Ferry  Co.,  98  N.  Y.  139,  13 
Am.  &  Eng.  Corp.  Cas.  383  ;  People  v.  Smith, 
21  N.  Y.  597  ;  Matter  of  Deansville  Cemetery 
Assoc.,  66  N.  Y.  569,  23  Am.  Rep.  86  ;  Varicic 
v.  Smith,  5  Paige  (N.  Y.)  137,  28  Am.  Dec. 
417  ;  Heyward  v.  New  York,  7  N.  Y.  325  ; 
Hartwell  v.  Armstrong,  19  Barb.  (N.  Y.)  166  ; 
Syracuse  v.  Stacey,  86  Hun  (N.  Y.)  441  ;  Buf- 
falo, etc.,  R.  Co.  v.  Brainard,  9  N.  Y.  100  ; 


Bloodgood  v.  Mohawk,  etc.,  R.  Co.,  18  Wend. 
(N.  Y.)  9,  31  Am.  Dec.  313  ;  People  v.  Budd, 
117  N.  Y.  2S.  15  Am.  St.  Rep.  460  ;  Waterloo 
Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  345. 

North  Carolina. — Call  v.  Wilkesboro,  115 
N.  Car.  337. 

Ohio. — Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308. 

Oregon. — Dalles  Lumbering  Co.  v.  Urqu- 
hart,  16  Oregon  67. 

Pennsylvania . — Smedley  v.  Erwin,  51  Pa. 
St.  445  ;  Palairet's  Appeal,  67  Pa.  St.  479,  5 
Am.  Rep.  450  ;  Pittsburgh  v.  Scott,  1  Pa.  St. 
309. 

Tennessee . — Memphis  Freight  Co.  v.  Mem- 
phis, 4  Coldw.  (Tenn.)  419  ;  Anderson  v. 
Turbeville,  6  Coldw.  (Tenn.)  150. 

Vermont. — Tyler  v.  Beacher,  44  Vt.  649,  8 
Am.  Rep.  398  ;  Williams  v.  School  Dist.  No. 
6,  33  Vt.  271. 

Virginia. — Alexandria,  etc.,  R.  Co.  v.  Alex- 
andria, etc.,  R.  Co.,  75  Va.  780,  40  Am.  Rep. 
743  ;  DeVoss  v.  Richmond,  18  Gratt.  (Va.)  338, 
98  Am.  Dec.  647  ;  Tate  v.  Central  Lunatic 
Asylum,  84  Va.  271  ;  Roanoke  City  v.  Berko- 
witz,  80  Va.  616. 

West  Virginia. — Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812  ;  Var- 
ner  v.  Martin,  21  W.  Va.  534.  Compare  Valley 
City  Salt  Co.  v.  Brown,  7  W.  Va.  191. 

Wisconsin. — Smith  v.  Gould,  59  Wis.  641  ; 
State  v.  Stewart,  74  Wis.  630;  Smeaton  v. 
Martin,  57  Wis.  364  ;  Wisconsin  Water  Co.  v. 
Winans,  85  Wis.  26,  39  Am.  St.  Rep.  813. 

Compare  Ryerson  v.  Brown,  35  Mich.  333, 
24  Am.  Rep.  564  ;  Williams  v.  judge,  45  La. 
Ann.  1297  ;  Lecoul  v.  Police  Jury,  20  La.  Ann. 
308;  Tracy  v.  Elizabethtown,  etc.,  R.  Co.,  80 
Ky.  259. 

When  the  legislature  has  indicated  the  ex- 
istence of  what  is  acknowledged  to  be  a  public 
use  ;  has  declared  the  necessity  of  the  taking 
for  that  use,  and  its  extent;  has  restricted  the 
taking  to  the  extent  declared  ;  and  has  pro- 
vided for  the  ascertaining  and  due  payment  of 
just  compensation,  the  judicial  powermay  not 
question  its  decision.  It  is  only  when  the 
limits  have  been  exceeded,  or  its  authority 
has  been  abused  or  perverted,  that  the  judi- 
ciary may  restrain.  Brooklyn  Park  Com'rs 
v.  Armstrong,  45  N.  Y.  234,  6  Am.  Rep.  70  ; 
Hazen  v.  Essex  Co. ,  12  Cush.  (Mass.)  477. 

1.  Michigan. — Article  18,  section  2  of  the 
Constitution  of  Michigan  provides  that  when 
private  property  is  taken  for  the  use  or  bene- 
fit of  the  public,  the  necessity  for  using  such 
property  and  the  just  compensation  to  be 
made  therefor,  except  when  to  be  made  by  the 
state,  shall  be  ascertained  by  a  jury  of  twelve 
freeholders  residing  in  the  vicinity  of  such 
property,  or  by  not  less  than  three  commis- 
sioners appointed  by  a  court  of  record,  as  shall 
be  prescribed  by  law.  People  v.  Brighton,  20 
Mich.  57  ;  Matter  of  Powers,  29  Mich.  509  ; 
Ryerson  v.  Brown,  35  Mich.,  333,  24  Am. 
Rep.  564. 
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exercising  the  right  of  eminent  domain  is  within  the  discretion  of  the  legisla- 
ture.1 

(3)  Extent  of  the  Estate  or  Interest  to  Be  Taken. — It  is  within  the  province 
of  the  legislature  to  determine  the  estate  or  extent  of  interest  that  may  be 
taken,  whether  an  estate  for  years,  for  life,  a  mere  easement,  a  fee  absolute  or 
conditional.*  And  where  it  has  prescribed  the  interest  to  be  taken,  no  other 
interest  can  be  taken  than  that  specified.3  The  courts  enforce  a  strict  con- 
struction, and  where  the  quantity  and  interest  to  be  taken  are  not  definitely 
set  forth  by  the  legislature  only  such  an  estate  or  interest  and  quantity  may 
be  taken  as  are  necessary  to  answer  the  purpose  in  view.4 


1.  Mode  or  Manner  of  Exercising  the  Bight — 
Province  of  the  Legislature. — Riche  v.  Bar  Har- 
bor Water  Co.,  75  Me.  91  ;  Weir  v.  St.  Paul, 
etc.,  R.  Co.,  18  Minn.  155;  State  v.  Baker, 
20  Fla.  616  ;  Little  Miami  R.  Co.  v.  Whitacre, 
8  Ohio  St.  590;  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

If  the  use  for  which  the  property  is  taken 
be  to  satisfy  a  great  public  want  or  public 
exigency,  it  is  a  public  use  in  the  meaning  of 
the  constitution,  and  the  state  is  not  limited 
to  any  given  mode  of  applying  that  property 
to  satisfy  the  want  or  to  meet  the  exigency. 
The  power  which  is  authorized  to  take  is  also 
empowered  to  appropriate  or  apply  the  thing 
taken  to  the  use  designated.  Hence  it  may 
itself  make  the  application,  or  it  may  make  it 
through  the  instrumentality  of  others.  Gil- 
mer v.  Lime  Point,  18  Cal.  229. 

The  mode  of  exercising  the  right  of  eminent 
domain,  in  the  absence  of  any  provision  in 
the  organic  law  prescribing  a  contrary  course, 
is  within  the  discretion  of  the  legislature  ; 
and  there  is  no  limitation  upon  the  power  of 
the  legislature  in  this  respect,  if  the  purpose 
be  a  public  one  and  just  compensation  be  paid 
or  tendered  to  the  owner  for  the  property 
taken.  Secombe  v.  Milwaukee,  etc.,  R.  Co., 
23  Wall.  (U.  S.)  108. 

2.  Quantity  or  Interest  to  Be  Taken — Province  of 
Legislature — United  States. — Patterson  v.  Mis- 
sissippi, etc..  Boom  Co.,  3  Dill.  (U.  S.)  465  ; 
De  Varaigne  v.  Fox,  2  Blatchf.  (U.  S.)  95. 

Indiana.  —  Edgerton  v.  Huff,  26  Ind.  35  ; 
Indianapolis  Water  Works  Co.  v.  Burkhart, 
41  Ind.  364. 

Kansas. — Challiss  v.  Atchison,  etc.,  R.  Co., 
16  Kan.  117. 

Massachusetts. — Dingley  v.  Boston,  100 
Mass.  544. 

New  York. — Sweet  v.  Buffalo,  etc.,  R.  Co., 
79  N.  Y.  293. 

North  Carolina.  —  Raleigh,  etc.,  R.  Co.  v. 
Davis,  2  Dev.  &  B.  L.  (tg  N.  Car.)  451. 

Ohio. — Malone  v.  Toledo,  34  Ohio  St.  541. 

Virginia. — Roanoke  City  v.  Berkowitz,  80 
Va.  616. 

It  is  within  the  competency  of  the  legisla- 
ture, in  authorizing  land  to  be  condemned  for 
a  public  use  which  may  be  permanent,  to  de- 
termine what  estate  therein  shall  be  taken, 
and  to  authorize  the  taking  of  a  fee  or  any 
lesser  estate  in  its  discretion;  and  a  fee  may 
be  taken  although  the  public  use  for  which 
the  land  is  to  be  taken  is  special  and  not  of 
necessity  permanent  or  perpetual.  When  the 
statute  authorizes  the  taking  of  a  fee  it  can- 


not be  held  invalid,  or  that  an  easement  only 
was  acquired  thereunder,  on  the  ground  that 
an  easement  only  was  required  to  accomplish 
the  purpose  in  view.  Sweet  v.  Buffalo,  etc.,. 
R.  Co.,  79  N.  Y.  293. 

It  is  equally  well  settled  that  it  is  for  the 
legislature  to  determine  the  estate  or  extent 
of  the  interest  which  the  public  necessities 
required,  whether  an  estate  for  years,  for 
life,  a  mere  easement,  or  a  fee  absolute  or 
conditional.  Where  the  property  is  confess- 
edly unnecessary  for  the  purpose  for  which 
it  was  taken,  or  is  for  a  mere  private  use,  no- 
doubt  the  courts  may  interfere.  Matter  of 
Albany  St.,  11  Wend.  (N.  Y.)  149,  25  Am.  Dec. 
618;  Embury  v.  Conner,  3  N.  Y.  511,  53  Am. 
Dec.  325.  But  as  respects  the  necessity  or 
propriety  of  the  appropriation,  and  the  dura- 
tion of  the  estate  to  be  acquired,  legislative 
determination  is  final  and  conclusive. 
Cooley  on  Lim.  558  ;  Malone  v.  Toledo,  34 
Ohio  St.  546. 

3.  Where  Interest  to  Be  Taken  Is  Specified. — 
DeCamp  v.  Hibernia  Underground  R.  Co., 
47  N.  J.  L.  43  ;  Watson  v.  Acquackanonck 
Water  Co.,  36  N.  J.  L.  195  ;  Matter  of  Water 
Com'rs,  96  N.  Y.  351  ;  Currier  v.  Marietta, 
etc.,  R.  Co.,  11  Ohio  St.  228  ;  Jerome  v.  Ross, 
7  Johns.  Ch.  (N.  Y.)  315,  11  Am.  Dec.  484  ; 
Hill  v.  Mohawk,  etc.,  R.  Co.,  7  N.  Y.  152; 
Miller  v.  Windsor  Water  Co.,  148  Pa.  St.  429; 
Roanoke  City  v.  Berkowitz,  80  Va.  616. 

4.  Only  Such  Estate  or  Quantity  as  Necessary 
— Strict  Construction — Indiana. — Indianapolis 
Water  Works  Co.  v.  Burkhart,  41  Ind.  364  ; 
Nelson  v.  Fleming,  56  Ind.  310;  Cromie  v. 
Wabash,  etc.,  Canal,  71  Ind.  208  ;  Logans- 
port  v.  Shirk,  88  Ind.  563. 

Iowa. — Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288. 

Kansas. — Shawnee  County  v.  Beckwith,  10 
Kan.  603. 

Louisiana. — New  Orleans  Pac.  R.  Co.  v. 
Gay,  32  La.  Ann.  471. 

Massachusetts. — Clark  v.  Worcester,  125 
Mass.  226  ;  Harback  v.  Boston,  10  Cush. 
(Mass.)  295. 

Missouri. — Kellogg  v.  Malin,  50  Mo.  496, 
11  Am.  Rep.  426. 

New  York. — Washington  Cemetery  v.  Pros- 
pect Park/etc,  R.  Co.,  68  N.  Y.  591  ;  Strong 
v.  Brooklyn,  68  N.  Y.  I. 

Ohio. — McCombs  v.  Stewart,  40  Ohio  St. 
647;  Corwin  v.  Cowan,  12  Ohio  St.  629. 

Pennsylvania. — Pittsburgh,  etc.,  R.  Co.  v. 
Bruce,  102  Pa.  St.  23  ;  Haldeman  v.  Pennsyl- 
vania Cent.  R.  Co.,  50  Pa.  St.  425  ;  North 
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(4)  The  Particular  Property  to  Be  Taken. — It  is  competent  for  the  legis- 
lature to  point  out  the  particular  property  to  be  condemned,  and  when  this 
has  been  done  the  action  is  not  subject  to  review  by  the  courts.1 

b.  Province  of  the  Judiciary — (1)  The  Question  of  Public  Use. — 
The  question  whether  a  particular  use  is  public  or  not  is  ultimately  a  ques- 
tion for  the  courts.  This  is  necessarily  true  in  view  of  the  constitutional  pro- 
visions of  the  different  states  that  private  property  can  be  taken  only  for  a 
public  use,  since  the  interpretation  of  constitutional  provisions  is  within  the 
province  of  the  judiciary.2 


Branch  Canal  Co.  v.  Hireen,  44  Pa.  St.  418  ; 
Wyoming  Coal,  etc.,  Co.  v.  Price,  81  Pa.  St. 
156. 

Vermont. — Quimby  v.  Vermont  Cent.  R.  Co. 
23  Vt.  387. 

1.  The  Particular  Property  to  Be  Condemned 
May  Be  Pointed  Out — California. — Heyneman 
r.  Blalce,  19  Cal.  579  ;  Spring  Valley  Water 
Works  v-  San  Mateo  Water  Works,  64  Cal. 
123. 

Illinois. — O'Hare  v.  Chicago,  etc.,  R.  Co., 
139  111.  151. 

Kentucky. — Reed  v.  Louisville  Bridge  Co., 
8  Bush  (Ky.)  69  ;  Tracy  v.  Elizabethtown, 
etc.,  R.  Co.,  80  Ky.  259. 

Massachusetts.  —  Hingham,  etc.,  Bridge, etc., 
Corp.  v.  Norfolk  County,  6  Allen  (Mass.)  353. 

Minnesota. — Matter  of  St.  Paul,  etc.,  R. 
Co.,  34  Minn.  227. 

New  Jersey. — Olmsted  v.  Morris  Aque- 
duct, 46  N.  J.  L.  495. 

New  York. — Rensselaer,  etc.,  R.  Co.  v. 
Davis,  43  N.  Y.  137  ;  Matter  of  New  York 
Cent.  R.  Co.,  66  N.  Y.  407  ;  Matter  of  Union 
Ferry  Co.,  98  N.  Y.  T40  ;  Genet  v.  Brooklyn, 
■99  N.  Y.  296  ;  Matter  of  New  York,  99  N.  Y. 
569. 

Ohio. — Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308. 

Pennsylvania. — Smedley  v.  Erwin,  51  Pa. 
St.  445  ;  In  re  Towanda  Bridge  Co.,  91  Pa. 
St.  216  ;  Mahanoy  Tp.  v.  Comry,  103  Pa.  St. 
362. 

South  Carolina. — South  Carolina  R.  Co.  v. 
Blake,  9  Rich.  L.  (S.  Car.)  228. 

Tennessee. — McWhirter  v.  Cockrell,  2  Head 
(Tenn.)  9. 

West  Virginia.  —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Wisconsin. — Wisconsin  Cent.  R.  Co.  v. 
Cornell  University,  52  Wis.  537. 

2.  Province  of  Judiciary — Question  of  Public  Use 
—  United  States.  —  Shoemaker  v.  U.  S.,  147 
U.  S.  282. 

Alabama. — Aldridge  v.  Tuscumbia,  etc.,  R. 
Co.,  2  Stew.  &  P.  (Ala.)  199,  23  Am.  Dec.  307; 
Sadler  v.  Langham,  34  Ala.  311. 

California. — Napa  Valley  R.  Co.  v.  Napa 
County,  30  Cal.  435  ;  Stockton,  etc.,  R.  Co.  v. 
Stockton,  41  Cal.  147  ;  Consolidated  Channel 
Co.  v.  Central  Pac.  R.  Co.,  51  Cal.  269  ;  Ma- 
honey  v.  Spring  Valley  Water  Works  Co.,  52 
Cal.  159  ;  Moran  v.  Ross,  79  Cal.  159  ;  Wul- 
zen  v.  San  Francisco,  101  Cal.  15,  40  Am.  St. 
Rep.  17. 

Colorado. — Denver  Railroad  Land,  etc.,  Co. 
v.  Union  Pac.  R.  Co.,  34  Fed.  Rep.  386. 

Georgia. — Young  v.  Harrison,  6  Ga.  130; 
Parham  v.  Justices,  9  Ga.  341  ;  Loughbridge 
■v.  Harris,  42  Ga.  500. 


Illinois. — Chicago,  etc.,  R.  Co.  v.  Wiltse, 
116  111.  449  ;  Chicago,  etc.,  R.  Co.  v.  Lake, 
71  111.  333;  Hyde  Park  v.  Oakwoods  Ceme- 
tery Assoc.,  119  111.  141  ;  Sholl  v.  German 
Coal  Co.,  118  111.  427,  59  Am.  Rep.  379. 

Indiana. — Indianapolis  Water  Works  Co.  v. 
Burkhart,  41  Ind.  364. 

Iowa. — What  is  a  public  use  is  a  question 
for  the  courts.  Bankhead  v.  Brown,  25 
Iowa  540;  Cherokee  v.  Sioux  -  City,  etc., 
Town  Lot,  etc.,  Co.,  52  Iowa  279. 

Kansas. — Challiss  v.  Atchison,  etc.,  R.  Co., 
16  Kan.  117. 

Kentucky. — Tracy  v.  Elizabethtown,  etc., 
R.  Co.,  80  Ky.  259. 

Louisiana. — Private  property  cannot  be 
taken  unless  for  purposes  of  public  utility. 
What  constitutes  public  utility  and  purposes 
is  for  the  courts  to  determine.  Williams  v. 
Judge,  45  La.  Ann.  1295  ;  Lecoul  v.  Police 
Jury,  20  La.  Ann.  308. 

Alary  land. — New  Central  Coal  Co.  v. 
George's  Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Massachusetts. — Talbot  v.  Hudson,  16  Gray 
(Mass.)  417  ;  Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  518. 

Minnesota. — Matter  of  St.  Paul,  etc.,  R.  Co., 
34  Minn.  227  ;  St.  Paul  Union  Depot  Co.  v. 
St.  Paul,  30  Minn.  359. 

Missouri. — Cape  Girardeau  v.  Houck,  129 
Mo.  607  ;  State  v.  Engelmann,  106  Mo.  628  ; 
Kansas  City  v.  Baird,  98  Mo.  215  ;  St.  Joseph 
Terminal  R.  Co.  v.  Hannibal,  etc.,  R.  Co.,  94 
Mo.  535  ;  Savannah  v.  Hancock,  91  Mo.  54  ; 
County  Ct.  v.  Griswold,  58  Mo.  175  ;  Dickey 
v.  Tennison,  27  Mo.  373  ;  Joplin  Consol.  Min. 
Co.  v.  Joplin,  124  Mo.  129  ;  St.  Louis,  etc., 
R.  Co.  v.  St.  Louis,  92  Mo.  165. 

Nebraska. — Welton  v.  Dickson,  38  Neb. 
767,  41  Am.  St.  Rep.  771  ;  Paxton,  etc.,  Irri- 
gating Canal,  etc.,  Co.  v.  Farmers',  etc.,  Irri- 
gation, etc.,  Co.,  45  Neb.  884,  50  Am.  St. 
Rep.  585. 

Nevada. — Dayton  Gold,  etc.,  Min.  Co.  v. 
Seawell,  it  Nev.  394. 

New  Hampshire. — Concord  R.  Co.  v. 
Greely,  17  N.  H.  47. 

New  Jersey. — Scudder  v.  Trenton  Delaware 
Falls  Co.,  I  N.  J.  Eq.  694,  23  Am.  Dec.  756; 
Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54; 
Olmsted  v.  Morris  Aqueduct,  47  N.  J.  L. 
3"- 

New  York. — Beekman  v.  Saratoga,  etc.,  R. 
Co.,  3  Paige  (N.  Y.)  45.  22  Am.  Dec.  687  ; 
Varick  v.  Smith,  5  Paige  (N.  Y.)  160,  28  Am. 
Dec.  417  ;  Buffalo,  etc.,  R.  Co.  v.  Brainard.g 
N.  Y.  100  ;  People  v.  Smith,  21  N.  Y.  595  ; 
Bloomfield,  etc.,  Natural  Gas  Light  Co.  v. 
Richardson,  63  Barb.  (N.  Y.)  437  ;  Brooklyn 
Park  Com'rs  v.  Armstrong,  45  N.  Y.  234,  6 
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(2)  Use  Declared  Public  by  the  Legislature. — It  is  held  that  where  the  legis- 
lature declares  a  particular  use  to  be  a  public  use  the  presumption  is  in  favor 
of  its  declaration,  and  the  courts  will  not  interfere  therewith  unless  the  use  be- 
clearly  and  manifestly  of  a  private  character.1  Under  constitutional  provision,, 
however,  in  Colorado,  Mississippi,  Missouri,  and  Washington  the  question  of 
the  public  character  of  a  use  is  a  judicial  question,  to  be  determined  as  such  with- 
out regard  to  any  legislative  assertion  with  reference  to  the  particular  use.2 

(3)  Motives  and Purposes  of 'the  Legislature. — The  legislature  is  presumed  to 
have  acted  in  good  faith,  and  the  courts  cannot  inquire  into  its  motives  or  pur- 
poses in  authorizing  the  condemnation  of  particular  property  in  order  to  attrib- 


Am.  Rep.  70  ;  Matter  of  Deansville  Cemetery 
Assoc.,  66  N.  Y.  569,  23  Am.  Rep.  86  ;  Matter 
of  Niagara  Falls,  etc.,  R.  Co.,  108  N.  Y. 
375  ;  Pocantico  Water  Works  Co.  v.  Bird, 
130  N.  Y.  249  ;  Harris  v.  Thompson,  9  Barb. 
(N.  Y.)  350;  Citizens'  Water-Works  Co.  v. 
Parry,  59  Hun  (N.  Y.)  202. 

North  Carolina. — Call  v.  Wilkesboro,  115 
N.  Car.  337. 

Ohio. — McQuillen  v.  Hatton,  42  Ohio  St. 
202. 

Pennsylvania. — Pittsburgh  v.  Scott,  1  Pa.  St. 
309;  Sterling's  Appeal,  111  Pa.  St.  35,  56  Am. 
Rep.  246;  Edgewood  R.  Co.'s  Appeal,  79  Pa. 
St.  257  ;  Smedley  v.  Erwin,  51  Pa.  St.  445. 

Tennessee.  —  Anderson  v.  Turbeville,  6 
Coldw.  (Tenn.)  150. 

Vermont. — Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  398. 

Virgijiia. — Roanoke  City  v.  Berkowitz,  80 
Va.  616. 

West  Virginia. — Pittsburg,  etc.,  R.  Co.  v. 
Benwood  Iron-Works,  31  W.  Va.  710  ;  Varner 
v.  Martin,  21  W.  Va.  534;  Baltimore,  etc., 
R.  Co.  v.  Pittsburg,  etc.,  R.  Co.,  17  W.  Va. 
812. 

Wisconsin.  —  Wisconsin  Water  Co.  v. 
Winans,  85  Wis.  26,  39  Am.  St.  Rep.  813  ; 
Smeaton  v.  Martin,  57  Wis.  364  ;  Smith  v. 
Gould,  59  Wis.  641  ;  State  v.  Stewart,  74  Wis. 
630. 

"  Upon  the  question  in  what  manner  and 
by  whom  it  is  to  be  determined  whether  the 
proposed  use  for  which  the  property  is  to  be 
taken  is  a  '  public  use'  there  has  been  ap- 
parently some  diversity  of  views  ;  but  I  think 
there  is  but  little  difficulty  in  determining  the 
question,  the  differenceof  opinion  which  seem- 
ingly exists  being  really  more  apparent  than 
real.  This  difference  is  really  more  the  result 
of  the  different  language  used  than  a  sub- 
stantial difference  of  opinion.  *  *  *  The  leg- 
islature by  its  general  act  declares  in  the 
first  place  what  is  a  'public  use  '  for  which 
private  property  may  be  condemned  ;  but  in 
the  very  nature  of  the  case  this  determina- 
tion of  the  legislature  in  the  first  instance 
cannot  be  conclusive  on  the  courts.  If  it 
were,  the  provision  of  our  Bill  of  Rights  that 
private  property  shall  not  be  taken  for  public 
uses  except  on  the  payment  of  just  compen- 
sation, implying,  as  it  does,  that  private 
property  shall  not  be  taken  except  for  public 
use,  would  be  of  little  practical  value.  It 
was  intended  as  a  protection  to  the  citizen 
against  the  abuse  of  power  by  the  differ- 


ent departments  of  the  government.  This 
constitutional  provision  was  more  expressly 
intended  to  control  the  legislative  department 
of  the  government.  How  can  this  control  be 
exerted  or  made  available  if  the  legislature  is 
the  sole  judge  of  the  extent  of  its  power  in 
authorizing  this  exercise  of  the  right  of  emi- 
nent domain?  Would  not  the  so  holding 
render  the  legislature  omnipotent  in  this  re- 
spect, when  the  constitution  shows  that  it 
was  deemed  a  dangerous  power  which, 
needed  to  be  restrained  to  prevent  injustice 
to  the  individual  citizen  ?  Both  reason  and 
authority  lead  us  to  the  conclusion  that  the 
existence  or  non-existence  of  a  public  use,  in 
any  given  class  of  cases  in  which  the  legisla- 
ture has  authorized  private  property  to  be 
condemned,  must  be  determined  by  the 
courts."    Varner  v.  Martin,  21  W.  Va.  534. 

1.  Use  Declared  Public  by  Legislature. — Bank- 
head  v.  Brown,  25  Iowa  540;  Hazen  v.  Essex 
Co.,  12  Cush.  (Mass.)  475;  Talbot  v.  Hudson, 
16  Gray  (Mass.)  417;  Wellington  Petitioners, 
16  Pick.  (Mass.)  87,  26  Am.  Dec.  631;  Welton 
v.  Dickson,  38  Neb.  767,  41  Am.  St.  Rep.  771  ; 
Dayton  Gold,  etc. ,  Min.  Co.  v.  Sea  well,  nNev. 
394  ;  Coster  v.  Tide-water  Co.,  18  N.  J.  Eq. 
54;  Edgewood  R.  Co.'s  Appeal,  79  Pa.  St.  257; 
Pittsburgh  v.  Scott,  I  Pa.  St.  309  ;  Varner  v. 
Martin,  21  W.  Va.  534;  Chicago,  etc.,  R.  Co. 
v.  Porter,  43  Minn.  527,  43  Am.  &  Eng.  R, 
Cas.  170. 

Where  the  absence  of  all  pretense  of  pub- 
lic benefit  is  clear  and  palpable  it  is  the  duty 
of  the  court  to  declare  the  statute  unconsti- 
tutional and  void,  as  an  attempt  to  take  pri- 
vate property  for  a  private  use;  but  to  au- 
thorize a  court  to  interpose  it  must  be  clearly 
manifest  that  no  public  use  is  contemplated 
or  public  benefit  is  to  result.  Bloomfield, 
etc.,  Natural  Gas  Light  Co.  v.  Richardson, 
63  Barb.  (N.  Y.)  437. 

2.  Constitution  of  Colorado,  art.  2,  §  15  ; 
Constitution  of  Mississippi,  §  17  ;  Constitu- 
tion of  Washington,  art.  I,  §  16. 

Article  2,  section  20  of  the  Constitution  of 
Missouri  provides  that  "  whenever  an  attempt 
is  made  to  take  private  property  for  a  use  al- 
leged to  be  p'ublic,  the  question  whether  the 
contemplated  use  be  really  public  shall  be  a 
judicial  question,  and  as  such  judicially  de- 
termined, without  regard  to  any  legislative 
assertion  that  the  use  is  public."  Kansas 
City  v.  Baird,  98  Mo.  215;  Aldridge  v.  Spears, 
101  Mo.  400;  Joplin  Consol.  Min.  Co.  v.  Jop- 
lin,  124  Mo.  129. 
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ute  a  design  on  the  part  of  the  legislature  contrary  to  that  clearly  expressed 
or  fairly  implied  in  the  statute.1 

3.  Constitutional  Uses — Uses  Countenanced  by  the  Constitution. — The  constitutions 
of  a  number  of  states  specify  certain  uses  for  which  private  property  may 
be  appropriated.  The  question  whether  the  use  is  public  or  not,  under 
such  constitutional  provisions,  does  not  arise,  the  constitution  being  con- 
clusive as  to  the  right  to  so  appropriate  the  property  to  the  use  specified. 
By  constitutional  provision  in  Colorado,  Missouri,  Washington,  and  Wyoming 
private  property  may  be  appropriated  to  certain  private  uses  named  as  such 
in  the  constitution.2  In  other  states  private  property  may  be  appropriated 
for  certain  uses  recognized  by  the  constitution  which  may  or  may  not  be 
held  to  be  private  in  the  absence  of  a  constitutional  provision.3  The  con- 
stitutionality of  such  statutes  has  been  sustained  in  Alabama,*  Arkansas? 
California?  Connecticut,1  Delaware?  Georgia?  Idaho,10  Iowa?1  Kansas,1* 
Kentucky,13   Maine,1*    Massachusetts,15    Michigan?*    New  Hampshire?7 


1.  Motives  of  Legislature. — Waterloo  Woolen 
Mfg.  Co.  v.  Shanahan,  128  N.  Y.  346;  People 
v.  Albertson,  55  N.  Y.  54;  Matter  of  New 
York  El.  R.  Co.,  70  N.  Y.  327;  People  v. 
Durston,  119  N.  Y.  569;  Amy  v.  Watertown, 
130  U.  S.  319.  And  see  generally  the  title 
Statutes. 

2.  Constitutional  Provisions — Private  Uses. — 

The  Constitution  of  Colorado,  art.  2,  §  14, 
provides  that  "private  property  shall  not  be 
taken  for  private  use  unless  by  consent  of 
the  owner,  except  for  private  ways  of  neces- 
sity, and  except  for  reservoirs,  drains,  flumes, 
or  ditches  on  or  across  the  lands  of  others, 
for  agricultural,  mining,  milling,  domestic, 
or  sanitary  purposes  ;"  and  in  art.  16,  §  7,  it 
is  also  provided  that  "all  persons  and  cor- 
porations shall  have  the  right  of  way  across 
public,  private,  and  corporate  lands  for  the 
construction  of  ditches,  canals,  and  flumes  for 
the  purpose  of  conveying  water  for  domestic 
purposes,  for  the  irrigation  of  agricultural 
lands,  and  for  mining  and  manufacturing 
purposes,  and  for  drainage,  upon  payment  of 
just  compensation." 

For  similar  provisions  see  Constitution  of 
Missouri,  art.  2,  §  20  ;  Constitution  of  Wash- 
ington, art.  I,  §16;  Constitution  of  Wyoming, 
art.  1,  §  32. 

3.  See  the  Constitutions  of  the  Following 
States  :  California,  art.  14,  §  I  ;  Florida,  art. 
16,  §  28  ;  Georgia,  art.  I,  §  3,  par.  I  ;  Idaho, 
art.  1,  §  14,  art.  15  ;  Illinois,  art.  4,  §§  30, 
31  ;  Michigan,  art.  18,  §  14  ;  Minnesota,  art. 
10,  §  4  ;  Mississippi,  §§  110,  233  ;  Montana, 
art.  3,  §  15  ;  New  Jersey ,  art.  1,  par.  16;  New 
York,  art.  I,  §  7;  South  Carolina,  art.  I,  § 
23. 

4.  Private  Roads — Alabama. — Under  the 
constitutional  provision  now  in  force  provid- 
ing that  the  General  Assembly  may  by  law 
secure  for  a  person  or  corporation  the  right 
of  way  over  the  land  of  others,  just  compen- 
sation being  first  made,  the  present  statutory 
provisions  authorizing  the  establishment  of 
private  roads  are  a  valid  exercise  of  its  con- 
stitutional power.  Steele  v.  County  Com'rs, 
83  Ala.  304,  overruling  Sadler  v.  Langham, 
34  Ala.  311. 

5.  Arkansas. — Roberts  v.  Williams,  15  Ark. 
43.  In  this  case  it  was  held  that  it  is  by 
virtue  of  the  right  of  eminent  domain  that 
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property  is  taken  for  the  purpose  of  being 
used  for  a  road,  and  whether  the  road  be  a 
public  or  private  road  it  is  equally  for  the 
public  use. 

6.  California. — Sherman  v.  Buick,  32  Cal. 
241,  91  Am.  Dec.  577  ;  Leach  v.  Day,  27  Cal. 
643  ;  Butte  County  v.  Boydston,  64  Cal.  no  ; 
Los  Angeles  County  v.  Reyes  (Cal.  1S93),  32 
Pac.  Rep.  233. 

7.  Connecticut. — To  authorize  the  laying 
out  of  a  private  way  it  is  not  necessary  that 
it  should  be  connected  with  a  highway,  so  as 
to  accommodate  the  public  as  well  as  the  pe- 
titioner; but  it  may  be  laid  out  where  its 
only  use  is  to  give  the  petitioner  access  to 
one  parcel  of  his  land,  by  connecting  it  with 
another.   Reynolds  v.  Reynolds,  15  Conn.  83. 

8.  Delaware.  —  In  Matter  of  Hickman, 
4  Harr.  (Del.)  580,  it  was  held  that  the  act 
authorizing  the  laying  out  of  a  private  road 
is  constitutional  ;  that  the  land  is  taken  for 
public  use  though  upon  private  petitions  ; 
that  the  road  is  a  part  of  the  system  of  public 
ways,  essential  to  the  enjoyment  of  those 
which  are  strictly  public  ;  that  private  roads 
are  branches  of  the  public  roads,  and  open  to 
the  public  forthe  purposes  for  which  they  are 
established. 

9.  Georgia. — Brewer  v.  Bowman,  9  Ga.  37  ; 
Bibb  County  v.  Harris,  71  Ga.  250. 

10.  Idaho. — Latah  County  v.  Peterson,  2 
Idaho  1118. 

11.  Iowa. — -Johnson  v.  Clayton  County,  61 
Iowa  89  ;  Phillips  v.  Watson,  63  Iowa  28. 
But  compare  Bankhead  v.  Brown,  25  Iowa 
54o. 

12.  Kansas. — Masters  7v.McIIolland,  12  Kan. 
17- 

13.  Kentucky. — Robinson  v.  Swope,i2  Bush 
(Ky.)2i;  McCauley  v.  Dunlap,  4  B.  Mon.  (Ky.) 
57  ;  Rout  v.  Mountjoy,  3  B.  Mon.  (Ky.)  300  ; 
Hubbard  v.  Wickliffe,  2  A.  K.  Marsh.  (Ky.) 
502  ;  Troutman  v.  Barnes,  4  Mctc.  (Ky.)  337. 

14.  Maine. — Lyon  v.  Hamor,  73  Me.  56  ; 
Pettengill  v.  Kennebec  County,  21  Me.  377. 

15.  Massachusetts. — Dcnham  v.  Bristol  Coun- 
ty, 108  Mass.  202  ;  Jones  v.  Andover,  6  Pick. 
(Mass.)  59  ;  Cragie  v.  Mcllen,  6  Mass.  7  ; 
Flagg  v.  Flagg,  16  Gray  (Mass.)  175. 

16.  Michigan. — Schehr  v.  Detroit,  45  Mich. 
626  ;  Ayres  v.  Richards,  38  Mich.  214. 

17.  New  Hampshire. — All  ways  laid  out  by 
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New  Jersey}  North  Carolina?  and  Pennsylvania?  But  denied  in  Illinois? 
Indiana?  Missouri?  Nebraska?  New  York?  Oregon?  Tennessee?0  West 
Virginia?1  and  Wisconsin.™ 

4.  Application  to  Particular  Cases  —  a.  Uses  Considered  Public  — 
(i)  Highways. — One  of  the  oldest  and  commonest  of  uses  for  which  private 
property  has  been  appropriated  is  the  establishment  of  public  highways. 
The  appropriation  of  private  property  for  the  establishment  of  such  highways 
has  been  held  uniformly  to  be  for  a  public  use.13 

Cul  de  Sac. — Common  convenience  and  necessity  may  demand  the  construc- 
tion of  a  highway  as  a  mere  cul  de  sac?* 

Eoad  Terminating  at  Church — River — State  or  Township  Line — Farmhouse — Coal  Mine. — A  road 
is  none  the  less  public  because  it  has  its  terminus  at  a  church  and  cemetery,15 


the  selectmen  of  towns  are  public  roads,  even 
in  cases  where  they  are  laid  out  for  the  par- 
ticular accommodation  and  at  the  expense  of 
an  individual.  Metcalf  v.  Bingham,  3  N. 
H.  459  ;  Crosby  v.  Hanover,  36  N.  H.  404. 

1.  New  Jersey. — A  private  road  laid  out 
under  the  statutes  of  this  state  is  not  a  private 
way,  or  right  of  way,  which  is  a  species  of 
real  property  known  to  the  common  law,  but 
is  open  to  the  use  of  all  the  public.  The  terms 
"public"  and  "private"  as  applied  to  the 
two  classes,  are  of  comparatively  modern  ori- 
gin. They  are  in  fact  both  public  roads  so 
faras  the  right  touse  them  is  concerned.  Per- 
rine  v.  Farr,  22  N.  J.  L.  356  ;  State  v.  Bishop, 
39  N.  J.  L.  226. 

2  North  Carolina. — Warlick  v.  Lowman,  103 
N.  Car.  122  ;  Mayo  v.  Thigpen,  107  N.  Car. 
64. 

3.  Pennsylvania. — Pocopson  Road,  16  Pa. 
St.  15  ;  Boyer's  Road,  37  Pa.  St.  257  ;  In  re 
Private  Road  in  Redstone  Tp.,  112  Pa.  St. 
183;  Killbuck  Private  Road,  77  Pa.  St.  39; 
Waddell's  Appeal,  84  Pa.  St.  90. 

4.  Illinois. — Nesbitt  v.  Trumbo,  39  111.  no, 
$9  Am.  Dec.  290  ;  Crear  v.  Crossly,  40  111. 
175- 

5.  Indiana. — Wild  v.  Deig,  43  Ind.  455,  13 
Am.  Rep.  399;  Stewart  v.  Hartman,  46  Ind. 
331  ;  Blackman  v.  Halves,  72  Ind.  515  ;  Logan 
v.  Stogsdale,  123  Ind.  376. 

6.  Missouri. — The  County  Court  has  no 
power  to  condemn  private  land  for  a  private 
road,  except  when  it  is  a  private  way  of  a 
necessity.  Barr  v.  Flynn,  20  Mo.  App.  383  ; 
Colville  v.  Judy,  73  Mo.  651  ;  Cooper  v. 
Maupin,  6  Mo.  625,  35  Am.  Dec.  456. 

7.  Nebraska. — Welton  v.  Dickson,  38  Neb. 
768,  41  Am.  St.  Rep.  771. 

8.  New  York.— Taylor  v.  Porter,  4  Hill  (N. 
Y.)  140,  40  Am.  Dec.  274  ;  Baker  v.  Braman, 
6  Hill  (N.  Y.)  47,  40  Am.  Dec.  387  ;  Embury 
v.  Conner,  3  N.  Y.  511,  53  Am.  Dec.  325  ; 
Powers  v.  Bergen,  6  N.  Y.  358. 

To  avoid  the  difficulties  raised  by  these 
decisions,  the  following  provision  was  in- 
serted in  the  Constitution  of  New  York, 
art.  1,  §7:  "Private  roads  maybe  opened 
in  the  manner  to  be  prescribed  by  law  ;  but 
in  every  case  the  necessity  of  the  road,  and 
the  amount  of  all  damage  to  be  sustained  by 
the  opening  thereof,  shall  be  first  determined 
by  a  jury  of  freeholders  ;  and  such  amount, 
together  with  the  expenses  of  the  proceed- 
ing, shall  be  paid  by  the  person  to  be  bene- 
fited." 
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9.  Oregon. — Witham  v.  Osburn,  4  Oregon 
318,  18  Am.  Rep.  287. 

10.  Tennessee. — The  statute  conferring  upon 
the  County  Court  authority  to  open  private 
roads  is  repugnant  to  the  constitution  and 
void.    Clack  v.  White,  2  Swan  (Tenn.)  540. 

11.  West  Virginia. — A  road  must  be  deemed 
to  be  a  private  road  when  its  control  is  not 
under  a  public  officer,  and  the  public  is  not 
bound  to  work  it  or  keep  it  in  order,  and 
where  an  individual  might  obstruct  its  use 
without  being  guilty  of  any  public  offense. 
The  legislature  cannot  authorize  the  con- 
demnation of  land  to  establish  such  private 
roads,  even  though  the  general  public  wel- 
fare of  the  community  might  be  promoted  by 
the  forcible  opening  of  such  private  roads. 
The  public  have  no  such  direct  and  tangible 
use  of  such  roads  as  would  justify  the  courts 
in  regarding  it  as  a  public  use,  even  though 
the  public  might  have  a  right  to  use  such 
private  road  while  it  was  permitted  to  be 
kept  open,  or  while  the  person  for  whose  use 
it  was  opened  chose  to  keep  it  in  repair. 
Varner  v.  Martin,  21  W.  Va.  534. 

12.  Wisconsin.— Osborn  v.  Hart,  24  Wis.  89, 
1  Am.  Rep.  161;  Newell  v.  Smith,  15  Wis.  101. 

13.  Highways  —  Connecticut.  —  Peckham  v. 
Lebanon,  39  Conn.  231;  Kirtland  v.  Meriden. 
39  Conn.  107. 

Indiana. — Dronberger  v.  Reed,  11  Ind.  420; 
Blackman  v.  Halves,  72  Ind.  515. 

Massachusetts. — White  v.  Norfolk  County,  2 
Cush.  (Mass.)  361;  Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  518. 

Michigan. — Paul  v.  Detroit,  32  Mich.  108. 

Rhode  Island. — Watson  v.  South  Kingstown, 
5  R.  I.  562. 

Vermont. — Woodstock  v.  Gallup,  28  Vt.  58S. 

Wisconsin. — Moore  v.  Roberts,  64  Wis.  538. 

See  the  titles  Highways  ;  Streets  and 
Sidewalks. 

14.  Cnl  de  Sac. — Peckham  v.  Lebanon,  39 
Conn.  231;  Sheaff  v.  People,  87  111.  189,  29 
Am.  Rep.  49;  Moore  v.  Auge,  125  Ind.  562; 
Adams  v.  Harrington,  114  Ind.  66;  Bartlett  v. 
Bangor,  67  Me.  460;  People  v.  Kingman,  24 
N.  Y.  560;  People  v.  Van  Alstyne,  3  Keyes 
(N.  Y.)  35;  Schatz  v.  Pfeil,  56  Wis.  429;  Moll 
v.  Benckler,  30  Wis.  584.  See  also  the  title 
Highways. 

15.  Church  and  Graveyard  Terminus  of  Road. — 
West  Pikeland  Road,  63  Pa.  St.  471.  Here 
the  court  said  :  "A  church  is  a  place  of  public 
resort,  and,  especially  when  a  graveyard  is 
attached  to  it,  it  may  be  very  necessary  for 
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or  at  a  river  where  there  is  no  public  landing,1  or  at  the  line  of  the 
state,  or  in  an  open  field  at  or  near  a  town  line  and  does  not  there  connect 
with  any  public  highway  or  open  thoroughfare,8  or  at  a  farmhouse,3  or  at  a 
coal  mine.4 

Pent  Road — Town  Boad — Neighborhood  Road. — It  may  be  a  "  pent"  road,5  or  a  town 
way,  or  a  township  road.6 

The  Particular  Objects  of  Travelers  who  might  have,  occasion  to  use  the  road, 
whether  business  or  health,  or  amusement  and  recreation,  do  not  affect  the 
public  character  of  the  road.7 


the  accommodation  of  the  neighborhood  that 
the  road  to  it  should  be  a  highway.'' 

1.  Boad  Terminating  at  Biver. — Moore  v. 
Auge,  125  Ind.  562:  Watson  v.  South  Kings- 
town, 5  R.  I.  562. 

2.  Terminus  at  State  Line. — Rice  v.  Rindge, 
53  N.  H.  530. 

Terminus  at  Township  Line. — Goodwin  v. 
Wethersfield,  43  Conn.  437. 

3.  Farmhouse. — Paine  v.  Leicester,  22  Vt.  45. 
A  law  providing  for  opening  a  road  from  the 

farm  or  residence  of  A  across  the  land 
of  B  to  a  main  road,  upon  just  compensa- 
tion being  made,  does  not  have  the  effect  of 
taking  the  private  property  of  B  and  apply- 
ing it  to  the  private  use  of  A.  Sherman  v. 
Buick,  32  Cal.  241,  91  Am.  Dec.  577. 

A  right  of  way  may  be  condemned,  under 
the  power  of  eminent  domain,  from  the  resi- 
dence of  one  through  the  land  of  another  to  a 
public  highway.  State  v.  Stackhouse,  14 
S.  Car.  417. 

4.  Coal  Mine. — The  state  may  provide  that 
a  public  highway  may  be  established  to  coal 
and  other  mines;  and  it  seems  that  the  road 
in  question,  which  was  one  leading  from  a 
coal  bank  on  the  land  of  petitioners,  might 
have  been  legally  established  under  the  gen- 
eral law  for  the  establishment  of  roads, 
though  it  did  not  exceed  a  half-mile  in  length 
and  traversed  the  land  of  but  a  single  owner. 
The  right  to  take  land  for  a  road  demanded 
by  the  public  conveyance  does  not  depend 
upon  the  length  of  the  road  or  the  number  of 
persons  through  whose  land  it  may  pass. 
Bankhead  v.  Brown,  25  Iowa  541.  See  also 
Lewis  v.  Washington,  5  Gratt.  (Va. )  265. 

6.  "  Pent  "  Boads. —  A  pent  road  is  a  high- 
way within  the  meaning  of  the  revised 
statutes.    Whitingham  v.  Bowen,  22  Vt.  317. 

"  All  pent  roads  are  public  highways, 
though  called  in  the  early  statutes  '  private 
roads,'  and  that  is  to  say,  they  may  be  used 
by  all,  but  they  are  not  open  highways." 
Wolcott  v.  Whitcomb,  40  Vt.  40  ;  Brock  v. 
Barnet,  57  Vt.  172  ;  Warren  v.  Bunnell,  n 
Vt.  600. 

6.  Town  Way — Maine. — "  A  town  way  may 
be  laid  out  on  the  petition  of  an  inhabitant, 
whether  he  is  an  owneror  occupier  oflandor 
not;  but  a  private  way  can  only  be  laid  out 
either  for  residents  who  occupy,  or  nonresi- 
dents who  own,  cultivated  land  which  such 
way  will  connect  with  a  town  or  county 
road."  Hall  v.  Lincoln  County,  62  Me. 
325.  See  also  Southard  v.  Rickcr,  43  Me. 
575  ;  Sumner  v.  Oxford  County,  37  Me.  112  ; 
Orrington  v.  Penobscot  County,  51  Me.  570. 

Massachusetts. — Town  ways  and  private 
10  C.  of  L. — 68 
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ways  laid  out  under  the  provisions  of  the 
statutes  of  the  commonwealth  are  public 
ways.  Davis  v.  Smith,  130  Mass.  113. 

Township  Roads — Ohio.  —  "A  township  road 
in  this  state  is  a  public  highway,  and  subject 
to  the  use  of  all  persons  having  occasion  to  use 
it,  and  it  may  be  highly  necessary  to  enable  the 
person  or  persons  most  immediately  and  di- 
rectly interested  in  it  to  discharge  properly, 
and  without  trespassing  on  their  neighbors' 
premises,  many  of  the  public  duties  enjoined 
upon  them  as  citizens  of  the  state.  In  the 
establishment  of  such  roads,  therefore,  by  the 
exercise  of  the  right  of  eminent  domain,  pri- 
vate property  may  be  made  subservient  to  the 
public  welfare  on  payment  of  a  compensation 
therefor  in  money."  Ferris  v.  Bramble,  5 
Ohio  St.  109. 

"  The  statutory  provisions  authorizing  the 
establishment  of  township  roads  do  not  con- 
travene the  constitutional  provision  that 
'  private  property  shall  ever  be  held  in- 
violate, but  subservient  to  the  public  wel- 
fare.' A  township  road  is  as  subject 
to  public  travel,  and  as  free  and  open  to 
every  individual,  as  any  other  road  in  the 
state."    Shaver  v.  Starrett,  4  Ohio  St.  494. 

Neighborhood  Roads — Florida. — In  Bradford 
v.  Cole,  8  Fla.  263,  the  court  said  :  "  We  are 
not  satisfied  to  declare  that  the  law  providing 
for  the  establishment  of  a  neighborhood  road 
without  the  consent  of  the  owner  is  uncon- 
stitutional." 

Indiana. — A  neighborhood  road  is  not  a 
private  road,  and  the  question  whether  the 
right  of  eminent  domain  may  be  exercised  to 
take  land  for  a  private  road  is  not  applicable. 
Kissinger  v.  Hanselman,  33  Ind.  80. 

Missouri. — The  Act  to  establish  a  neigh- 
borhood road  in  Washington  county  is  un- 
constitutional. "  The  legislature,  in  denomi- 
nating this  a  neighborhood  road,  intended 
it  should  not  be  a  public  one,  else  the 
ordinary  language  would  have  been  used  in 
authorizing  its  establishment,  and  its  exist- 
tence  would  not  have  been  made  to  depend 
on  the  will  of  the  defendant.  In  ordinary 
parlance  a  neighborhood  road  is  one  exempt 
from  all  control  of  the  law,  and  its  existence 
depends  on  the  will  of  those  over  whose  land  it 
passes.  The  defendant,  not  owning  the  land, 
would  compel  the  owner  to  submit  to  a  right 
of  way  not  from  necessity,  but  for  his  own  in- 
terest or  gratification."  Dickeys.  Tennison, 
27  Mo.  373. 

7.  Pleasure  Travel. — In  Mount  Washingtun 
Road  Co.'s  Petition,  35  N.  H.  134,  it  was  held 
that  a  road  to  the  summit  of  Mount  Washing- 
ton, and  thence  to  the  foot  of  the  mountain  on 
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Numbor  of  Persons  Who  Will  Use  Road. — The  question  of  the  number  of  persons  who 
will  in  fact  use  the  road  is  comparatively  immaterial.  The  controlling  factor 
is  the  right  of  the  public  to  the  use.1 

Primarily  for  Advantage  of  One  Family. — And  the  fact  that  the  road  is  primarily 
and  principally  for  the  accommodation  of  a  single  family  has  been  held  not  to 
affect  its  character  as  a  public  highway.2 

(2)  Railways — (a)  Ordinary  Railways— aa.  In  General— Right  of  Way — Depots— Stock 
Yards— Repair  Shops,  etc. — A  railway  is  a  public  highway  and  a  public  use.  And  it 
is  well  established  upon  the  authorities  that  private  property  may,  under 
the  power  of  eminent  domain,  be  taken  for  a  right  of  way,3  a  passenger  * 


the  other  side,  open  to  all  travelers  on  payment 
of  a  uniform  and  fixed  toll,  was  of  such  public 
character  as  to  authorize  its  establishment  as 
a  public  highway.  In  the  opinion  it  is  said 
that  "pleasure  travels  may  be  accommodated 
as  well  as  business  travels."  And  in  Higgin- 
son  v.  Nahant,  11  Allen  (Mass.)  530,  it  is  said: 
"  Hence  it  is  no  objection  to  the  exercise  of 
this  power  that  the  road  is  a  town  way  for 
mere  pleasure  travel."  Compare  Matter  of 
Bushwick  Ave.,  48  Barb.  (N.  Y.)  9;  Matter  of 
Niagara  Falls,  etc.,  R.  Co.,  108  N.  Y.  375. 

1.  Right  of  the  Public  to  Use,  the  Controlling 
Factor. — Sherman  v.  Buick,  32  Cal.  241,  91 
Am.  Dec.  577;  Wild  v.  Deig,  43  Ind.  455,  13 
Am.  Rep.  399;  Phillips  v.  Watson,  63  Iowa 
32;  Chicago,  etc.,  R.  Co.  v.  Porter,  43  Minn. 
527,  43  Am.  &  Eng.  R.  Cas.  170;  Talbot  v. 
Hudson,  16  Gray  (Mass.)  417;  Shaver  v. 
Starrett,  4  Ohio  St.  496;  Kettle  River  R.  Co. 
v.  Eastern  R.  Co.,  41  Minn.  461;  Butte,  etc., 
R.  Co.  v.  Montana  Union  R.  Co.,  16  Mont. 
504,  50  Am.  St.  Rep.  508. 

2.  Road  for  Accommodation  of  One  Family. 
— Masters  v.  McHolland,  12  Kan.  17;  Sherman 
v.  Buick,  32  Cal.  241,  91  Am.  Dec.  577.  See 
also  Kissinger  v.  Hanselman,  33  Ind.  80. 

3.  Railways — Right  of  Way —  United  States. — 
Secombe  v.  Milwaukee,  etc.,  R.  Co.,  23  Wall. 
(U.  S.)  108;  Olcott  v.  Fond  du  Lac  County, 
16  Wall.  (U.  S.)  678; Bonaparte  v.  Camden,  etc. , 
R.  Co.,  1  Baldw.  (U.  S.)  205;  Baltimore,  etc., 
R.  Co.  v.  Van  Ness,  4  Cranch  (C.  C.)  595; 
Cherokee  Nation  v.  Southern  Kansas  R.  Co., 
135  U.  S.  641. 

Alabama. — Aldridge  v.  Tuscumbia,  etc.,  R. 
Co.,  2  Stew.  &  P.  (Ala.)  199,  23  Am.  Dec. 
307- 

Arkansas. — Cairo,  etc.,  R.  Co.  v.  Turner, 
31  Ark.  494,  25  Am.  Rep.  564. 

California. — San  Francisco,  etc.,  R.  Co.  v. 
Caldwell,  31  Cal.  367;  Napa  Valley  R.  Co.  v. 
Napa  County,  30  Cal.  437;  Stockton,  etc.,  R. 
Co.  v.  Stockton,  41  Cal.  147. 

Connecticut. — Bradley  v.  New  York,  etc.,  R. 
Co.,  21  Conn.  294;  Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716. 

Delaware. — Whiteman  v.  Wilmington,  etc., 
R.  Co.,  2  Harr.  (Del.)  514,  33  Am.  Dec.  411. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Smith,  62 
111.  268,  14  Am.  Rep.  99;  Chicago,  etc.,  R.  Co. 
v.  Ayres,  106  111.  516,  14  Am.  &  Eng.  R.  Cas. 
152;  Chicago,  etc.,  R.  Co.  v.  Joliet,  79  111.  25. 

Iowa. — Stewart  v.  Polk  County,  30  Iowa  9, 
1  Am.  Rep.  246. 

Kentucky. — O'Hara  v.  Lexington,  etc.,  R. 
Co.,  1  Dana  (Ky.)  232;  Lexington,  etc.,  R.  Co. 


v.  Applegate,  8  Dana  (Ky. )  289,  33  Am.  Dec. 
497- 

Michigan. — People  v.  Salem  Tp.  Board,  20 
Mich.  452,  4  Am.  Rep.  400;  Swanz>.  Williams, 
2  Mich.  427. 

Minnesota. — Weir  v.  St.  Paul,  etc.,  R.  Co.r 
18  Minn.  155. 

Mississippi. — Brown  v.  Beatty,  34  Miss.  227,. 
69  Am.  Dec.  389. 

Nebraska. — Hallenbeck  v.  Hahn,  2  Neb.  377. 

Nevada. — Gibson  v.  Mason,  5  Nev.  283. 

New  Hampshire. — Concord  R.  Co.  v.  Greely, 
17  N.  H.  47. 

New  York. — Buffalo,  etc.,  R.  Co.  v.  Brain- 
ard,  9  N.  Y.  100;  Beekman  v.  Saratoga,  etc., 
R.  Co.,  3  Paige  (N.  Y.)  45,  22  Am.  Dec.  679; 
Bloodgood  v.  Mohawk,  etc.,  R.  Co.,  18  Wend. 
(N.  Y.)  9,  31  Am.  Dec.  313. 

North  Carolina. — Raleigh,  etc.,  R.  Co.  v~ 
Davis,  2  Dev.  &  B.  L.  (19  N.  Car.)  451. 

South  Carolina. — Louisville,  etc.,  R.  Co.  v. 
Chappell,  Rice  L.  (S.  Car.)  383. 

Texas. — Buffalo  Bayou,  etc.,  R.  Co.  v. 
Ferris,  26  Tex.  588;  Tait  v.  Matthews,  33. 
Tex.  112. 

Happening  of  Contingent  Event. — A  corpora- 
tion formed  under  the  supplement  of  the 
General  Railroad  Act  of  New  Jersey,  approved 
March  12,  1879  (Pamph.  L.,  p.  166),  cannot  by 
eminent  domain  compel  the  fee-simple  owner 
of  land  to  yield  to  it  a  right  to  construct  and 
operate  a  railroad  on  the  happening  of  a. 
future  contingent  event.  Hibernia  Under- 
ground R.  Co.  v.  De  Camp,  47  N.  J.  L.  518, 
54  Am.  Rep.  197. 

4.  Passenger  Depots — Alabama. — Ewing  v* 
Alabama,  etc.,  R.  Co.,  68  Miss.  551. 

California. — California  Southern  R.  Co.  v. 
Southern  Pac.  R.  Co.,  67  Cal.  59,  20  Am.  & 
Eng.  R.  Cas.  309. 

Connecticut. — State  v.  Railroad  Com'rs,  56 
Conn.  308,  36  Am.  &  Eng.  R.  Cas.  510. 

Georgia. — Small  v.  Georgia  Southern,  etc., 
R.  Co.,  87  Ga.  602. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Wilson, 
17  111.  123. 

Maine. — Spofford  v.  Bucksport,  etc.,  R. 
Co.,  66  Me.  26. 

Massachusetts. — Boston  Gas-Light  Co.  v. 
Old  Colony,  etc.,  R.  Co.,  14  Allen  (Mass.) 
444;  Eastern  R.  Co.  v.  Boston,  etc.,  R.  Co., 
in  Mass.  125,  15  Am.  Rep.  13. 

Michigan. — Fort-st.  Union  Depot  Co.  v. 
Morton,  83  Mich.  265. 

Missouri. — Hannibal,  etc.,  R.  Co.  v.  Muder, 
49  Mo.  165. 

New  York. — New  York,  etc.,  R.  Co.  v.  Kip, 
46  N.  Y.  546,  7  Am.  Rep.  385;   New  York: 
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or  freight  depot,1  stock-yards,2  and  for  engine-houses  and  shops  in  which  to 
repair  cars  and  locomotives,  and  the  like.3 

Manufactory  of  Cars — Dwellings  for  Operatives. — But  it  seems  that  the  right  may 
not  be  exercised  for  the  purpose  of  taking  lands  upon  which  to  erect  a 
manufactory  of  cars,  or  dwellings  for  operatives,  such  purposes  being  held 
not  to  be  legitimately  and  necessarily  connected  with  the  management  and  the 
operating  of  the  road.4 

Storage  of  Boats — Eight  of  Way  to  Hotel. — A  railroad  company  may  not  condemn 
lands  to  be  used  for  the  purpose  of  constructing  a  place  for  the  storage  of 
boats  and  yachts  of  its  patrons,  or  for  a  highway  from  the  railroad  grounds  to  a 
hotel  erected  for  the  entertainment  of  its  patrons.5 

Conveyance  of  Sight-seers  Along  Niagara  River. — Nor  is  a  railroad  which  does  not 
connect  with  a  highway,  and  whose  sole  business  is  to  convey  sight-seers 
along  the  Niagara  River,  authorized  to  condemn  the  right  of  way.6 

'  v.  Elliott,  5  Nev.  358;  State  v.  Mansfield,  23 
N.  J.  L.  510. 

In  Southern  Pac.  R.  Co.  v.  Raymond,  53 
Cal.  223,  the  questions  whether  shops  for  re- 
pairing and  keeping  cars  and  engines  are 
necessary  appendages  of  a  railroad,  and 
whether  lands  sought  to  be  taken  as  a  site 
for  the  same  are  really  necessary,  are  ques- 
tions of  fact. 

In  Low  v.  Galena,  etc.,  R.  Co.,  18  111.  324, 
power  to  condemn  lands  for  paint  shops  and 
lumber  and  timber  sheds  was  recognized;  in 
Lodge  v.  Philadelphia,  etc.,  R.  Co.,  8  Phila. 
(Pa.)  345,  lands  for  the  deposit  of  waste 
earth;  in  Matter  of  New  York  Cent.,  etc.,  R. 
Co.,  67  Barb.  (N.  Y.)  426,  lands  to  enable  the 
company  "to  suitably  build  embankments, 
and  provide  suitable  drainage,  and  to  keep 
its  road  in  proper  condition  to  accomplish  the 
purposes  of  its  incorporation  ;  "  in  Strohecker 
v.  Alabama,  etc.,  R.  Co.,  43  Ga.  509,  for 
springs  contiguous  to  the  road  for  the  supply- 
ing of  water-tanks;  and  in  Prather  v.  Jeffer- 
sonville,  etc.,  R.  Co.,  52  Ind.  16,  for  "space 
on  the  side  of  roads  to  erect  a  telegraph 
wire." 

4.  Car  Factories  and  Dwellings  for  Employees. 

— New  York,  etc.,  R.  Co.  v.  Kip,  46  N.  Y. 
546,  7  Am.  Rep.  385  ;  Rensselaer,  etc.,  R. 
Co.  v.  Davis,  43  N.  Y.  137  ;  Nashville,  etc., 
R.  Co.  v.  Cowardin,  11  Humph.  (Tenn.)  348  ; 
Eldridge  v.  Smith,  34  Vt.  484. 

In  Slate  V.  Mansfield,  23  N.  J.  L.  510,  it  was 
said  :  "  It  might  be  advantageous  for  the 
company  to  purchase  land  and  to  erect  houses 
in  the  right  location  and  of  the  right  kind  for 
all  their  constant  employees,  to  establish  fac- 
tories for  making  their  own  rails,  engines,  and 
cars,  even  to  purchase  coal  mines  and  supply 
themselves  with  fuel  ;  but  these  are  not 
among  the  necessary  powers  of  such  a  com- 
pany." 

5.  In  re  Rochester,  etc.,  R.  Co.  (Supreme 
Ct.),  12  N.  Y.  Supp.  566. 

6.  Business  of  Conveying  Sight-seers  Along 
Niagara  River.  —  In  Matter  of  Niagara  Falls, 
etc.,  R.  Co.,  108  N.  Y.  375,  33  Am.  &  Eng.  R. 
Cas.,99,  it  was  held  that  a  railroad  which 
does  not  connect  with  a  highway,  which  can 
only  be  reached  by  passing  over  state  or  pri- 
vate lands,  which  can  have  no  habitations 
along,  or  any  freight  traffic  over,  the  road  ; 
whose  sole  business  is  to  convey  sight-seers 
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Cent.,  etc.,  R.  Co.  v.  Metropolitan  Gas-Light 
Co.,  63  N.  Y.  326. 

Ohio. — Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308. 

Oregon. — Portland,  etc.,  R.  Co.  v.  Port- 
land, 14  Oregon  188,  58  Am.  Rep.  299. 

Pennsylvania. — Cumberland  Valley  R.  Co. 
v.  McLanahan,  59  Pa.  St.  23. 

See  the  title  Stations. 

Passenger  depots;  convenient  and  proper 
places  for  keeping  cars  and  locomotives  when 
not  in  use;  proper,  secure,  and  convenient 
places  for  the  delivery  of  freight,  and  for 
the  safe  and  secure  keeping  of  property,  be- 
tween the  times  of  its  receipt  and  dispatch, 
or  after  its  arrival  and  discharge  and  before 
delivery,  are  among  the  acknowledged  ne- 
cessities for  the  running  and  operating  of  a 
railroad,  and  the  right  to  take  lands  for  such 
purposes  is  included  in  the  grant  and  power 
of  a  railroad  corporation  to  require  real  estate 
for  the  purposes  of  its  incorporation  or  for 
the  purpose  of  running  or  operating  its 
roads.  New  York,  etc.,  R.  Co.  v.  Kip,  46  N. 
Y.  546,  7  Am.  Rep.  385;  Matter  of  New  York 
Cent.,  etc.,  R.  Co.,  77  N.  Y.  248. 

1.  Freight  Depots — Connecticut.  —  State  v. 
Railroad  Com'rs,  56  Conn.  308. 

Maryland. — Hamilton  v.  Annapolis,  etc., 
R.  Co.,  1  Md.  553. 

New  Jersey. — Pennsylvania  R.  Co.  v.  Jersey 
City,  49  N.  J.  L.  540. 

New  York. — New  York,  etc.,  R.  Co.  v.  Kip, 
46  N.  Y.  546,  7  Am.  Rep.  385;  Matter  of  New 
York  Cent.,  etc.,  R.  Co.,  77  N.  Y.  248;  New 
York  Cent.,  etc.,  R.  Co.  v.  Metropolitan  Gas- 
Light  Co.,  5  Hun  (N.  Y.)  201. 

Pennsylvania. — Erie  County  v.  Erie,  etc., 
Transp.  Co.,  87  Pa.  St.  434. 

2.  Stock-yards  —  United  States. —  Covington 
Stock-yards  Co.  v.  Keith,  139  U.  S.  128. 

Illinois. — Depots  and  cattle-yards  sufficient 
to  accommodate  the  freight  and  live-stock 
transported  over  the  line  of  roads  are  essen- 
tial, and  lands  sufficient  for  such  structures 
are  necessary  for  its  operation  and  may  be 
taken  under  the  right  of  eminent  domain. 
Chicago,  etc.,  R.  Co.  v.  Wilson,  17  111.  123. 

New  York. — New  York  Cent.,  etc.,  R.  Co. 
v.  Metropolitan  Gas-Light  Co.,  63  N.  Y. 

3.  Repair  Shops,  etc. — Chicago,  etc.,  R. 
v.  Wilson,  17  111.  123;  Hannibal,  etc.,  R. 
v.  Muder,  49  Mo.  165;  Virginia,  etc.,  R. 
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Bemoval  of  Gravel — Temporary  Eight  of  Way. — And  the  right  has  been  denied  to 
a  railroad  to  take  lands  merely  for  the  purpose  of  obtaining  gravel  to  be  used 
in  the  construction  of  a  distant  portion  of  its  line,1  or  for  the  purpose  of  a 
temporary  right  of  way  during  the  building  of  its  principal  line.2 

bb.  Branches  or  Lateral  Lines. — As  a  general  proposition  the  right  to  con- 
struct branches  or  lateral  railroads  may  be  said  to  depend  upon  the  charter 
or  statutory  provisions,  and  unless  the  power  to  so  construct  such  branches  or 
lateral  roads  is  conferred  upon  the  company  either  in  express  terms  or  by 
necessary  implication  they  cannot  be  constructed.3  Where  the  charter  or 
statute  confers  the  right  to  build  a  branch  or  lateral  road,  the  presumption 


along  the  Niagara  River,  and  the  season  of 
whose  operations  is  confined  to  four  months 
of  the  year,  is  not  such  a  railroad  corpora- 
tion as  is  contemplated  by  the  General  Rail- 
road Act  of  1850,  and  there  is  no  such  public 
use  as  to  justify  the  exercise  of  eminent 
domain  in  its  behalf. 

In  the  opinion  it  is  said  :  "  In  consider- 
ing the  question  what  is  a  public  use  for 
■which  private  property  may  be  taken  in 
invitum,  Judge  Cooley  (Const.  Lim.  669)  re- 
marks :  '  That  can  only  be  considered  such 
when  the  government  is  supplying  its  own 
needs,  or  is  furnishing  facilities  for  its  citi- 
zens in  regard  to  these  matters  of  public 
necessity  which,  on  account  of  their  pecul- 
iar character  and  the  difficulty,  perhaps 
impossibility,  of  making  provision  for  them 
otherwise,  it  is  alike  proper,  useful,  and 
needful  for  the  public  to  provide.'  What- 
ever rule,  founded  on  the  adjudged  cases, 
may  be  formulated  on  this  subject,  it  cannot, 
we  think,  be  framed  so  as  to  include  the 
present  case.  The  fact  that  the  road  of  the 
petitioner  may  enable  the  portion  of  the  pub- 
lic who  visits  Niagara  Falls  more  easily  or 
more  fully  to  gratify  their  curiosity,  or  that 
the  road  will  be  public  in  the  sense  that 
all  who  desire  will  be  entitled  to  be  carried 
upon  it,  is  not  sufficient,  we  think,  in  view 
of  the  other  necessary  limitations,  to  make 
the  enterprise  a  public  one,  so  as  to  justify 
condemnation  proceedings.  The  case  does 
not,  we  think,  differ  in  principle  from  an 
attempt  on  the  part  of  a  private  corporation, 
under  color  of  an  act  of  the  legislature, 
to  condemn  lands  for  an  inclined  railway, 
or  for  a  circular  railway,  or  for  an  obser- 
vatory, to  promote  the  enjoyment  or  con- 
venience of  those  who  may  visit  the  Falls. 
The  state  has,  under  recent  legislation, 
taken  lands  for  a  park  or  public  place  at 
Niagara  Falls.  The  taking  of  lands  by 
municipalities  for  public  parks  is  recog- 
nized as  a  taking  for  a  public  use.  Brook- 
lyn Park  Com'rs  v.  Armstrong,  45  N.  Y.  234, 
6  Am.  Rep.  70.  They  contribute  to  the  health 
and  enjoyment  of  the  people,  and  are  laid 
out  with  drives  and  ways  for  public  use. 
The  proceedings  in  the  case  of  Higgin- 
son  v.  Nahant,  11  Allen  (Mass.)  530,  and 
Mount  Washington  Road  Co.'s  Petition,  35 
N.  H.  134,  were  justified  on  the  ground 
that  they  were  public  highways  in  the  ordi- 
nary sense,  although  primarily  intended  as 
pleasure-drives.  It  is,  as  we  have  said,  dif- 
ficult to  make  an  exact  definition  of  a  public 
use.    It  is  easier  to  define  by  negation  than 
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by  affirmation.  We  are  conscious  of  the 
serious  responsibility  which  the  court  as- 
sumes in  undertaking  to  declare  that  not  to 
be  a  public  use  which  the  legislature  has  de- 
clared to  be  such.  The  validity  of  an  act  of 
the  legislature  is  not  to  be  assailed  for  light 
reasons.  It  is  especially  necessary  that  the 
question  of  what  constitutes  a  public  use 
should  not  be  dealt  with  in  a  critical  or  illib- 
eral spirit,  or  made  to  depend  upon  a  too  close 
construction  adverse  to  the  public  ;  but, 
having  these  considerations  in  mind,  we  are 
nevertheless  constrained  to  conclude  that  the 
enterprise  in  question  is  essentially  private 
and  not  public,  and  that  private  property 
cannot  be  taken  against  the  will  of  the 
owners  for  the  construction  of  the  road  of 
the  petitioner." 

1.  Removal  of  Gravel. — New  York,  etc.,  R. 
Co.  v.  Gunnison,  1  Hun  (N.  Y.)  496.  See 
also  Saginaw,  etc.,  R.  Co.  v.  Bordner,  (Mich. 
1896),  66  N.  W.  Rep.  62.  But  see  Hopkins  v. 
Florida  Cent.,  etc.,  R.  Co.,  97  Ga.  107. 

2.  Temporary  Right  of  Way  — Currier  v.  Ma- 
rietta, etc.,  R.  Co.,  11  Ohio  St.  228.  Here  the 
company  was  authorized  by  law  only  "  to  en- 
ter upon  any  land  to  survey,  lay  down,  and 
construct  its  road,"  "  to  locate  and  construct 
branch  roads  from  the  main  road  to  any  town 
or  places  in  the  several  counties  through 
which  the  said  road  may  pass,"  to  appropri- 
ate land  for  "  necessary  side-tracks  "  and  "  a 
right  of  way  over  adjacent  land  sufficient  to 
enable  such  company  to  construct  and  repair 
its  roads."  The  company  had  located  and 
was  engaged  in  the  construction  of  its  per- 
manent main  line  along  the  north  side  of  a 
town,  and  it  was  held  not  to  be  authorized 
to  appropriate  a  temporary  right  of  way  for 
the  term  of  three  years  along  the  south  side 
of  the  town,  to  be  used  as  a  substitute  for  the 
main  track  while  the  same  was  in  course  of 
construction  along  the  north  side.  See  also 
Gray  v.  Liverpool,  etc.,  R.  Co.,  9  Beav.  391. 

3.  Branch  Roads — By  Express  Terms  or  Neces- 
sary Implication. — Morris,  etc.,  R.  Co.  v.  Cen- 
tral R.  Co.,  31  N.  J.  L.  205  ;  New  Orleans, 
etc.,  R.  Co.  v.  Second  Municipality,  1  La. 
Ann.  128  ;  Knight  v.  Carrollton  R.  Co.,  9  La. 
Ann.  284  ;  Baltimore,  etc.,  Turnpike  Co.  v. 
Union  R.  Co.,  35  Md.  224,  6  Am.  Rep.  397  ; 
Pittsburgh  v.  Pennsylvania  R.  Co.,  48  Pa.  St. 
355  ;  Atlantic,  etc.,  R.  Co.  v.  St.  Louis,  66 
Mo.  228  ;  People  v.  Brooklyn,  etc.,  R.  Co., 
89  N.  Y.  75,  9  Am.  &  Eng.  R.  Cas.  454;  West- 
ern Pennsylvania  R.  Co.'s  Appeal,  99  Pa.  St. 
155,  4  Am.  &  Eng.  R.  Cas.  191  ;  Works  v. 
junction  R.  Co.,  5  McLean  (U.  S.)  425. 

^6  Volume  X. 


The  Public  Use. 


EMINENT  DOMAIN.    Application  to  Particular  Cases. 


follows  that  the  company  has  the  same  right  to  condemn  land  for  such  pur- 
pose as  in  the  case  of  the  main  line.1 

cc.  Spurs  to  Private  Establishments. — A  Spur  Is  Said  to  Differ  from  a  Branch  or  Lateral 
Koad  in  that  a  spur  is  constructed  with  the  view  of  reaching  a  particular  busi- 
ness concern  or  establishment,  while  a  branch  or  lateral  road  is  intended  to 
reach  a  particular  section  of  country. 

The  Decisions  Are  Conflicting  upon  the  question  whether  a  spur  is  a  public  or  pri- 
vate use,  and  as  to  the  right  of  a  railway  company  to  condemn  lands  for 
spurs.  In  general  it  may  be  said  that  the  right  depends  largely  upon  the 
particular  circumstances  of  the  case  and  the  statutory  or  charter  provisions 
under  which  the  proceedings  are  instituted.3 


1.  Branch  or  Lateral  Roads — Right  to  Con- 
demn—  Illinois. — Chicago,  etc.,  R.  Co.  v. 
Wiltse,  116  111.  449,  24  Am.  &  Eng.  R.  Cas. 
261  ;  Chicago  Dock,  etc.,  Co.  v.  Garrity,  115 
111.  155  ;  Truesdale  v.  Peoria  Grape-Sugar 
Co.,  101  111.  561  ;  Mills  v.  Parlin,  106  111.  60  ; 
Newhall  v.  Galena,  etc.,  R.  Co.,  14  111.  273. 

Indiana. — Protzman  v.  Indianapolis,  etc., 
R.  Co.,  9  Ind.  467,  68  Am.  Dec.  650  ;  White  v. 
Chicago,  etc.,  R.  Co.,  122  Ind.  317,  43  Am.  & 
Eng.  R.  Cas.  156. 

Iowa. — Phillips  v.  Watson,  63  Iowa  28. 

Kansas. — Mikesell  v.  Durkee,  34  Kan.  509. 

louisiana. — New  Orleans,  etc.,  R.  Co.  v. 
Second  Municipality,  1  La.  Ann.  128  :  Knight 
v.  Carrollton  R.  Co.,  9  La.  Ann.  284. 

Maine. — Bangor,  etc.,  R.  Co.  v.  Smith,  47 
Me.  34. 

Maryland. — New  Cent.  Coal  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  37  Md.  538  ;  Baltimore, 
etc..  Turnpike  Co.  v.  Union  R.  Co.,  35  Md. 
224. 

Michigan.  —  Toledo,  etc.,  R.  Co.  v.  East 
Saginaw,  etc.,  R.  Co.,  72  Mich.  206. 

Minnesota. — Kettle  River  R.  Co.  v.  Eastern 
R.  Co.,  41  Minn.  461  ;  Chicago,  etc.,  R.  Co. 
v.  Porter,  43  Minn.  527. 

Missouri. — Atlantic,  etc.,  R.  Co.  v.  St. 
Louis,  66  Mo.  255  ;  State  v.  St.  Louis,  etc.,  R. 
Co.,  3  Mo.  App.  180  ;  Dietrich  v.  Murdock,  42 
Mo.  284. 

New  Jersey. — Morris,  etc.,  R.  Co.  v.  Central 
R.  Co.,  31  N.  J.  L.  205. 

New  York. — Clarke  v.  Blackmar,  47  N.  Y. 
150;  Matter  of  Rochester,  etc.,  R.  Co.,  no 
N.  Y.  119  ;  New  York  Cent.,  etc.,  R.  Co.  v. 
Metropolitan  Gas-Light  Co.,  63  N.  Y.  326. 

Pennsylvania.  —  Harvey  v.  Thomas,  IO 
Watts  (Pa.)  63  ;  Shoenberger  v.  Mulhollan,  8 
Pa.  St.  134;  Hays  v.  Risher,  32  Pa.  St.  169; 
Boyd  v.  Negley,  40  Pa.  St.  377  ;  Edgewood  R. 
Co.'s  Appeal,  79  Pa.  St.  257  ;  Republic  Iron 
Works  v.  Burgwin,  139  Pa.  St.  439,  46  Am.  & 
Eng.  R.  Cas.  232,  note;  Pittsburgh  v.  Pennsyl- 
vania R.  Co.,  48  Pa.  St.  355  ;  Brown  v.  Corey, 
43  Pa.  St.  495  ;  Waddell's  Appeal,  84  Pa.  St. 
90  ;  Getz's  Appeal,  (Pa.  1881)  3  Am.  & 
Eng.  R.  Cas.  186  ;  Slocum's  Appeal,  12  W.  N. 
C.  (Pa.)  84. 

Virginia.  —  Blanton  v.  Richmond,  etc., 
R.  Co.,  86  Va.  618,  43  Am.  &  Eng  R.  Cas. 
617. 

West  Virginia.  —  Pittsburg,  etc.,  R.  Co.  v. 
Benwood  Iron-Works,  31  W.  Va.  710,  36  Am. 
&  Eng.  R.  Cas.  531. 

See  the  title  Lateral  or  Branch  Roads. 


2.  Spurs— Michigan.— In  Toledo,  etc.,  R. 
Co.  v.  East  Saginaw,  etc.,  R.  Co.,  72  Mich. 
206,  36  Am.  &  Eng.  R.  Cas.  553,  it  is  held 
that  where  the  record  shows  that  the  con- 
struction of  branches  and  spur  tracks  laid 
down  on  the  map  is  essential  to  any  successful 
operation  of  the  petitioner's  road,  it  must  be 
held  to  be  necessary  for  public  use.  In  the 
opinion  it  is  said:  "  It  is  true  that  a  railroad 
company  cannot  be  organized  under  the  gen- 
eral statute  or  by  special  enactment  with  the 
power  to  condemn  a  right  of  way  for  a  strictly 
private  use.  Such  a  statute  would  come 
within  the  prohibition  of  the  constitution; 
and  while  all  railroads  not  constructed  by  the 
state  or  general  government  are  more  or  less 
for  private  gain,  still  it  is  nevertheless  true 
that  the  construction  of  no  such  railroad  ran 
be  authorized  by  the  legislature  under  the 
constitution  unless  some  public  interest  or 
necessity  is  subserved  thereby,  and  the  ap- 
proval of  the  crossing  board  of  such  a  scheme 
would  be  of  no  avail.  The  object  in  con- 
structing petitioner's  road  is  for  the  trans- 
portation of  freight  and  passengers.  A  large 
and  profitable  portion  of  the  freighting  busi- 
ness, it  appears  from  the  record,  cannot  be 
reached  in  the  ordinary  way  of  moving  the 
same  except  by  the  extension  of  its  road 
to  the  points  designated  by  the  board  of  di- 
rectors, and  that  the  road  cannot  be  operated 
unless  it  can  secure  the  business  of  moving 
such  freight;  that  for  this  purpose  the  con- 
struction of  the  branches  designated  is  neces- 
sary. If  this  is  true,  it  is  difficult  to  see  why 
the  construction  of  the  branches  should  not 
be  regarded  for  public  use,  as  well  as  the 
construction  of  the  main  line,  which  is  not 
controverted.  It  would  appear  that  the  ob- 
ject of  the  petitioner  is  to  acquire  important 
facilities  for  the  transaction  of  the  legitimate 
traffic  and  business  of  its  road  now  being 
constructed,  when  completed.  It  is  evident 
that  while  the  business  to  be  reached  by  the 
use  of  the  branches  may  enhance  the  profit 
of  some  individuals,  and  is  largely  for  the 
gain  of  the  company,  it  is  equally  certain 
that  the  use  of  the  road  for  that  purpose  is 
of  a  public  nature,  and,  like  all  the  other  busi- 
ness of  the  road,  it  is  necessary  to  be  reached 
in  order  to  enable  the  company  to  operate 
its  line  of  road.  Indeed  the  record  shows 
that  the  construction  of  the  branches  and 
spur  tracks  laid  down  upon  the  map  is 
essential  to  any  successful  operation  of  pe- 
titioner's road,  and  must  be  held   for  the 
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Spur  to  Iron-Works. — In  Pennsylvania  the  courts  have  almost  uniformly  held 
that  railway  companies  in  that  state  are  authorized  to  construct  spurs.  Thus 
a  railway  company  has  been  held  to  have  the  right  to  construct  a  spur  extend- 
ing from  the  main  line  some  six  hundred  feet  to  certain  iron-works.1 

Spur  to  Sawmill. — And  in  Oregon  the  construction  of  a  spur  extending  some 
five  miles  from  the  main  line  out  into  the  timber  regions  to  a  sawmill  was 
held  to  be  authorized.2 

Spurs  to  Grain  Elevators  or  Stock- Yards. — Spurs  to  grain  elevators 3  and  Stock 
yards  have  been  held  to  be  a  public  use.4 

To  Coal  Mine — Tannery — Steel  Mill — Brickyard. — But  the  right  has  been  denied 
where  the  object  was  to  transport  the  product  of  coal  mines  owned  and  oper- 
ated by  the  principal  incorporators  and  stockholders  ; 5  to  carry  tanbark  from 
certain  lands  to  tanneries  for  the  private  advantage  of  the  principal  stock- 
holder ;  6  to  connect  with  a  steel  mill  7  or  brickyard.8 


public  use.  This  is  not  the  case  of  a  com- 
pany seeking  the  condemnation  of  property 
to  reach  some  private  business,  not  essential 
to  the  successful  operation  of  its  road,  and 
for  private  use,  as  claimed  by  counsel  for 
respondents.  The  public  character  and  use 
of  the  branches  are  as  well  established  as 
are  those  of  any  portion  of  petitioner's  road." 
See  also  Kettle  River  R.  Co.  v.  Eastern  R. 
Co.,  41  Minn.  461;  Chicago,  etc.,  R.  Co.  v. 
Porter,  43  Minn.  527. 

1.  Pennsylvania  Doctrine — The  legislature 
may  constitutionally  authorize  a  railroad 
company  to  construct  lateral  railroads  lead- 
ing to  private  manufacturing  and  mining  es- 
tablishments along  its  route,  and  to  appropri- 
ate land  therefor  by  virtue  of  the  power  of 
eminent  domain.  Such  a  taking  is  for  the 
public  use  and  to  the  public  interest.  It  in- 
creases the  facilities  for  developing  the  re- 
sources of  the  state  and  adds  to  the  general 
wealth  and  prosperity.  Getz's  Appeal,  (Pa. 
1881),  3  Am.  &  Eng.  R.  Cas.  186.  In  this 
case  the  court  said:  "We  cannot  assent  to 
the  opposite  contention,  which  holds  that  a 
side-track  which  leads  only  to  a  manufactur- 
ing or  mining  establishment  held  in  private 
ownership  is  illegal,  because  it  does  not  sub- 
serve a  public  use.  These  establishments  are 
very  numerous,  especially  in  Pennsylvania, 
along  a  near  line  of  railroad.  They  serve  to 
develop  the  resources  of  the  state,  they  give 
employment  to  vast  numbers  of  citizens,  and 
constitute  a  most  important  element  in  the 
general  wealth  and  prosperity  of  the  com- 
munity. Convenience  and  consequent  cheap- 
ness of  transportation  are  in  most  cases  essen- 
tial, and,  in  many,  vital  to  their  maintenance. 
Moreover,  considerable  portions  of  the  gen- 
eral public  are  directly  interested  in  the  traf- 
fic which  goes  to  them  and  in  that  which 
comes  from  them.  Hence  in  the  connection  in 
which  we  are  now  considering  them  we  can- 
not regard  them  as  merely  private  interests, 
and  therefore  without  the  pale  of  that  public 
use  for  which  private  property  may  be  taken 
in  the  construction  of  railroads  lawfully 
established  and  actually  used  for  public  pur- 
poses." See  also  Knickerbocker  Ice  Co.  v. 
Philadelphia,  etc.,  R.  Co..  15  Phila.  (Pa.)  48,  38 
Leg.  Int.  (Pa.)  384;  Slocum's  Appeal,  12  W. 
N.  C.  (Pa.)  84;  Hays  v.  Risher,  32  Pa.  St. 
169. 


2.  Oregon — Sawmill. — Bridal  Veil  Lumber- 
ing Co.  v.  Johnson,  30  Oregon  205.  See 
also  Butte,  etc.,  R.  Co.  v.  Montana  Union  R. 
Co.,  16  Mont.  504,  50  Am.  St.  Rep.  508. 

3.  To  Grain  Elevators. — Clarke  v.  Blackmar, 
47  N.  Y.  150;  Fisher  v.  Chicago,  etc.,  R.  Co., 
104  111.  323;  Chicago  Dock,  etc.,  Co.  v.  Gar- 
rity,  115  111.  155. 

4.  To  Stock-Yards.— New  York  Cent.,  etc.,  R. 
Co.  v.  Metropolitan  Gas-Light  Co.,  63  N.  Y. 
326. 

5.  To  Coal  Mines. — State  v.  Hazelton,  etc., 
R.  Co.,  40  Ohio  St.  504.  See  also  Sholl  v. 
German  Coal  Co.,  118  111.  427,  59  Am.  Rep. 
379.  See  infra,  this  section,  Development  of 
Mines. 

6.  To  Tanyard. — Weidenfeld  v.  Sugar  Run 
R.  Co.,  48  Fed.  Rep.  615. 

7.  To  a  Steel  Mill.— In  Pittsburg,  etc.,  R. 
Co.  v.  Benwood  Iron-Works,  31  W.  Va.  710,  36 
Am.  &  Eng.  R.  Cas.  531,  it  was  held  that 
where  a  railroad  corporation  sought  to  con- 
demn land  over  which  to  build  a  switch, 
branch  roads,  or  lateral  work  to  reach  a  pri- 
vate manufactory,  a  steel  mill,  for  the  purpose 
of  transporting  freight  to  and  from  said  steel 
mill  over  petitioner's  road,  that  the  use  to 
which  the  land  was  sought  to  be  subjected  was 
private,  not  a  public  use.  In  the  opinion  it  is 
said  :  "Stripped  of  all  the  disguises  thrown 
around  the  case  of  the  petitioner,  it  plainly 
appears  that  its  object  is  to  condemn  the  land 
of  the  defendants  for  the  purpose  of  enabling 
it  to  lay  a  siding,  switch,  branch  road,  or 
lateral  work  from  the  main  track  to  the  Wheel- 
ing Steel  Works,  a  few  hundred  feet  distant, 
for  the  purpose,  as  stated  in  the  original  peti- 
tion, 'of  transporting  freights  to  and  from 
said  steel  works  over  the  petitioner's  said 
railroad.'  This  clearly  was  for  the  private 
accommodation  of  both  the  railroad  and  steel 
works,  and  to  make  the  private  business  of 
both  more  profitable.  This  was  not  for  a 
public,  but  was  for  a  private  use,  and  the 
taking  of  the  property  under  these  circum- 
stances would  be  the  taking  of  private  prop- 
erty for  private  use,  which  is  clearly  pro- 
hibited." 

8.  To  a  Brickyard. — Chicago,  etc.,  R.  Co. 
v.  Wiltse,  116  111.  449,  24  Am.  &  Eng.  R.  Cas. 
261.  Compare  Chicago  Dock,  etc.,  Co.  v.  Gar- 
rity,  115  111.  155;  South  Chicago  R.  Co.  v. 
Dix,  109  111.  237. 
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dd.  Switches  and  Side-tracks. — The  grant  of  power  to  locate  and  construct 
a  railway  carries  with  it  the  right  to  construct  turnouts,  switches,  sidings,  and 
all  works  and  appendages  usual  and  necessary  to  the  convenient  operation  of 
the  railroad,  and  for  such  purpose  the  company  may  condemn  private  property.1 

(b)  Elevated  Railways. — An  elevated  railway  may  acquire  a  right  of  way 
through  condemnation  proceedings.  Such  railways  are  held  to  be  of  such  a 
public  character  as  to  authorize  the  taking  of  private  property  for  their  con- 
struction under  the  power  of  eminent  domain.'-* 

(c)  Street  Railways. — Like  an  ordinary  railroad,  a  'street  railroad  is  of  a  quasi 
public  nature,  and  its  use  a  public  use.  It  is  a  common  carrier  of  passengers, 
and  the  right  of  eminent  domain  may  be  exercised  in  its  behalf  in  order  to 
secure  a  right  of  way.3 

(3)  Telegraphs  and  Telephones. — The  transmission  of  intelligence  by  electric- 
ity is  a  business  of  a  public  character,  to  be  exercised  under  the  public  control 
in  the  same  manner  as  the  transportation  of  goods  or  passengers  by  a  railroad, 
and  it  has  accordingly  been  held  that  the  construction  of  a  telegraph  line  is  a 
public  use  for  which  the  right  of  eminent  domain  may  be  exercised.4 


1.  Switches  and  Sidings — Alabama. — Mobile 
v.  Louisville,  etc.,  R.  Co.,  84  Ala.  115,  36  Am. 
&  Eng.  R.  Cas.  171. 

Illinois. — Chicago  Dock,  etc.,  Co.  v.  Gar- 
rity,  115  111.  155;  South  Chicago  R.  Co.  v. 
Dix,  log  111.  237,  17  Am.  &  Eng.  R.  Cas.  157; 
Fisher  v.  Chicago,  etc.,  R.  Co.,  104  111.  323, 
10  Am.  &  Eng.  R.  Cas.  14;  Chicago,  etc.,  R. 
Co.  v.  Wilson,  17  111.  125. 

Kansas. — Central  Branch  Union  Pac.  R.  Co. 
v.  Atchison,  etc.,  R.  Co.  (Kan.  1881),  5  Am. 
&  Eng.  R.  Cas.  389. 

New  York.— New  York  Cent.,  etc.,  R.  Co. 
v.  Metropolitan  Gas-Light  Co.,  5  Hun  (N.  Y.) 
201;  Matter  of  New  York  Cent.,  etc.,  R.  Co., 
67  Barb.  (N.  Y.)  426. 

Ohio. — Toledo,  etc.,  R.  Co.  v.  Daniels,  16 
Ohio  St.  390. 

Pennsylvania. — Philadelphia,  etc.,  R,  Co.  v. 
Williams,  54  Pa.  St.  103  ;  Getz's  Appeal,  (Pa. 
1881)  3  Am.  &  Eng.  R.  Cas.  186  ;  Cleveland, 
etc.,  R.  Co.  v.  Speer,  56  Pa.  St.  325,  94  Am. 
Dec.  84;  Black  v.  Philadelphia,  etc.,  R.  Co., 
58  Pa.  St.  249. 

West  Virginia. — Pittsburg,  etc.,  R.  Co.  v. 
Benwood  Iron-Works,  31  W.  Va.  710,  36  Am. 
&  Eng.  R.  Cas.  531. 

In  Cleveland,  etc.,  R.  Co.  v.  Speer,  56  Pa. 
St.  325,  94  Am.  Dec.  84,  it  is  said  by  the 
court  that  the  power  to  build  side-tracks  is 
essential  to  the  purposes  and  use  of  the  road. 
The  power  to  build  a  railroad  of  a  single 
track,  without  the  means  of  passing  the 
trains,  or  of  leaving  the  track  for  the  shifting 
of  cars,  or  of  repairs  at  the  shops  and  yards, 
and  without  standing  room  for  the  cars  not  in 
motion,  would  be  clearly  wanting  in  all  that 
is  necessary  to  safety,  convenience,  and  util- 
ity, and  would  be  vain  and  nugatory. 

A  railway  corporation  organized  under 
the  general  Act  of  1872  and  the  amend- 
ment thereto  of  1877  is  expressly  empowered 
to  condemn  land  for  the  purpose  of 
switches,  turnouts,  and  side-tracks  when 
necessary  for  the  successful  •  operation  of 
its  road.  Under  the  power  of  an  incor- 
porated railway  company  to  condemn  land 
necessary  for  side-tracks,  turnouts,  and 
switches,  it  has  no  right  to  take  land  for  the 


construction  of  an  independent  branch  road 
to  subserve  only  new  private  interests.  But 
it  is  no  valid  objection  to  the  condemnation  of 
a  strip  of  land  for  a  switch  or  a  side-track  of 
a  railway  corporation  that  the  proposed  track 
may  serve  private  use,  if  in  addition  to  serv- 
ing such  use  it  is  one  also  necessary  for  the 
successful  and  convenient  operation  of  the 
main  line  of  the  railroad.  South  Chicago  R. 
Co.  v.  Dix,  109  111.  237,  17  Am.  &  Eng.  R. 
Cas.  157. 

2.  See  the  title  Elevated  Railroads,  ante, 
where  the  question  is  discussed. 

3.  Street  Railways. — Union  Depot  R.  Co.  v. 
Southern  R.  Co.,  105  Mo.  562  ;  St.  Louis  R. 
Co.  v.  Southern  R.  Co.,  105  Mo.  577,  46  Am. 
&  Eng.  R.  Cas.  1  ;  Texas,  etc.,  R.  Co.  v. 
Rosedale  St.  R.  Co.,  64  Tex.  80,  53  Am.  Rep. 
739,  22  Am.  &  Eng.  R.  Cas.  160  ;  Matter  of 
Kerr,  42  Barb.  (N.  Y.)  119  ;  Craig  v.  Roches- 
ter City,  etc.,  R.  Co.,  39  N.  Y.  404  ;  Stange 
v.  Dubuque,  62  Iowa  303,  14  Am.  &  Eng.  R. 
Cas.  107.  See  the  titles  Electric  Railroads, 
ante;  Street  Railways,  where  the  question 
is  discussed  in  detail. 

4.  Telegraph  Companies — United  States. — 
Cumberland  Telephone,  etc.,  Co.  v.  United 
Electric  R.  Co.,  42  Fed.  Rep.  273  ;  Pensacola 
Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1. 

Alabama.  —  New  Orleans,  etc.,  R.  Co.  v. 
Southern,  etc.,  Tel.  Co.,  53  Ala.  211. 

Illinois. — Lockie  v.  Mutual  Union  Tel.  Co., 
103  111.  401. 

Kansas. — Chicago,  etc.,  Co.  v.  Pacific  Mut. 
Tel.  Co.,  36  Kan.  113. 

Maryland.  —  American  Telephone,  etc.,  Co. 
v.  Pearce,  71  Md.  535. 

Massachusetts. — Pierce  v.  Drew,  I36  Mass. 
75,  49  Am.  Rep.  7,  8  Am.  &  Eng.  Corp.  Cas. 
83- 

Mississippi. — Louisville,  etc.,  R.  Co.  v.  Pos- 
tal Tel. -Cable  Co.,  68  Miss.  806. 

New  Jersey. — Trenton ,  etc. ,  Turnpike  Co.  v. 
American,  etc.,  News  Co.,  43  N.  J.  L.  381  ; 
New  York,  etc.,  Telephone  Co.  v.  State  50 
N.  J.  L.  432. 

Virginia. — Western  Union  Tel.  Co.  v. Wil- 
liams, 86  Va.  696,  19  Am.  St.  Rep.  908. 

See  the  title  Telegraphs  and  Telephones. 
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Telephones. — The  services  of  a  telephone,  like  the  services  of  a  telegraph,  are 
of  a  public  nature,  and  private  property  may  be  condemned  for  the  establish- 
ment of  its  lines.1 

(4)  Electric-light  Plants. — In  Colorado  it  has  been  decided  that  an  electric- 
light  company  is  a  manufacturing  corporation  within  the  meaning  of  the  con- 
stitutional provision  giving  to  such  corporations  the  power  of  eminent  domain.8 

(5)  Canals. — Public  canals  are  public  highways  for  which  private  property 
may  be  taken  notwithstanding  a  reasonable  uniform  toll  may  be  exacted  for 
transportation  thereon.3 

(6)  Bridges  and  Ferries. — Bridges4  and  ferries5  open  to  the  public  are  part 
of  the  system  of  public  highways  for  which  private  property  may  be  taken 
notwithstanding  the  fact  that  toll  may  be  charged  for  passage  thereon. 

(7)  Improvements  in  Aid  of  Navigation. — Private  property  may  be  taken 
for  the  purpose  of  facilitating  navigation,  the  use  being  public.6 

(8)  Public  Wharves  and  Landings. — Wharves  and  landings  open  to  the 
public  for  the  purpose  of  facilitating  the  transfer  of  passengers  and  freight  are 
a  public  use  for  the  establishment  or  construction  of  which  private  property 
may  be  taken.7    A  private  wharf  may  be  taken  and  converted  into  a  public 

Kirkland,  1  Paige  (N.  Y.)  117;  Baker  v.  John- 
son, 2  Hill  (N.  Y.)  342;  Lyon  v.  Jerome,  26 
Wend.  (N.  Y.)  485. 

Ohio. — Willyard  v.  Hamilton,  7  Ohio  (pt. 
ii.)  in,  30  Am.  Dec.  195;  Buckingham  v. 
Smith,  10  Ohio  288;  Cooper  v.  Williams,  5 
Ohio  391,  24  Am.  Dec.  299. 

Oregon.  —  Dalles  Lumbering  Co.  v.  Ur- 
quhart,  16  Oregon  67. 

Pennsylvania. — Com.  v.  Fisher,  1  P.  &  W. 
(Pa.)  462  ;  Haldeman  v.  Pennsylvania  Cent. 
R.  Co.,  50  Pa.  St.  425. 

Virginia. — Chesapeake,  etc.,  Canal  Co.  t/. 
Hoye,  2  Gratt.  (Va.)  511. 
See  the  title  Canals,  vol.  5,  p.  114. 

4.  Public  Bridges — Georgia. — Young  v.  Mc- 
Kenzie,  3  Ga.  31. 

Kentucky.  —  Arnold  v.  Covington,  etc.. 
Bridge  Co.,  1  Duv.  (Ky.)  372. 

New  Hampshire. — Crosby  v.  Hanover,  36 
N.  H.  404. 

Ohio. — Young  v.  Buckingham,  5  Ohio  485; 
Palmer  v.  State,  Wright  (Ohio)  364. 

Pennsylvania. — In  re  Towanda  Bridge  Co., 
91  Pa.  St.  216. 

Virginia. — Plecker  v.  Rhodes,  30  Gratt. 
(Va.)  795- 

See  the  title  Bridges,  vol.  4,  p.  918. 

5.  Public  Ferries — United  States. — Bowman 
v.  Wathen,  2  McLean  (U.  S.)  376. 

Indiana. — Jeffersonville  v.  Louisville,  etc., 
Steam  Ferry  Co.,  27  Ind.  100. 

Maine. — Day  v.  Stetson,  8  Me.  365. 
North  Carolina. — Pipkin  v.  Wynns,  2  Dev. 
L.  (13  N.  Car.)  402. 

South  Carolina. — Stark  v.  M'Gowen,  1  Nott 
&  M.  (S.  Car.)  387. 
See  the  title  Ferries. 

6.  Improvement  of  Navigation — Massachu- 
setts.— Hazen  v.  Essex  Co.,  12  Cush.  (Mass.) 
475- 

New  York. — Harris  v.  Thompson,  9  Barb. 
(N.  Y.)  350;  Calking  v.  Baldwin,  4  Wend. 
(N.  Y.)  667,  21 -Am.  Dec.  168;  Matter  of  Peti- 
tion of  U.  S.,  96  N.  Y.  227. 

7.  Public  Wharves  and  Landings — Illinois. — 
Chicago  Dock,  etc.,  Co.  v.  Garrity,  115  111. 
155- 
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1.  Telephone  Companies — England.— Atty.  - 
Gen.  v.  Edison  Telephone  Co.,  6  Q.  B.  Div. 
244. 

Louisiana. — Irwin  v.  Great  Southern  Tele- 
phone Co.,  37  La.  Ann.  63. 

Minnesota. — Willis  v.  Erie  Tel.,  etc.,  Co., 
37  Minn.  347. 

New  Jersey. — Duke  v.  Central  New  Jersey 
Telephone  Co.,  53  N.  J.  L.  341. 

Pennsylvania. — York  Telephone  Co.  v.  Kee- 
sey,  5  Pa.  Dist.  Rep.  366. 

See  the  title  Telegraphs  and  Telephones. 

2.  Electric-light  Companies. — Lamborn  v. 
Bell,  18  Colo.  346. 

3.  Public  Canals — United  States.  —  Chesa- 
peake, etc.,  Canal  Co.  v.  Key,  3  Cranch  (C.  C.) 
599;  Binney  v.  Chesapeake,  etc..  Canal  Co., 
8  Pet.  (U.  S.)20i;  Bonaparte  v.  Camden,  etc. , 
R.  Co.,  1  Baldw.  (U.  S.)  205  ;  Farnum  v. 
Blackstone  Canal  Corp.,  1  Sumn.  (U.  S.)  46; 
U.  S.  v.  Oregon  R.,  etc.,  Co.,  16  Fed.  Rep. 
524,  14  Am.  &  Eng.  R.  Cas.  23. 

Connecticut.  —  Hooker  v.  New  Haven,  etc., 
Co.,  15  Conn.  312;  Denslow  v.  New  Haven, 
etc.,  Co.,  16  Conn.  98. 

Illinois. — People  v.  Wells,  12  111.  102. 

Indiana. — Vanblaricum  v.  State,  7  Blackf. 
(Ind.)  209;  State  v.  Beackmo,  6  Blackf.  (Ind.) 
488;  Indianapolis  Water-Works  Co.  v.  Burk- 
hart,  41  Ind.  364;  Nelson  v.  Fleming,  56  Ind. 
310. 

Maryland. — Harness  v.  Chesapeake,  etc., 
Canal  Co.,  1  Md.  Ch.  248;  Leopard  v.  Chesa- 
peake, etc.,  Canal  Co.,  1  Gill  (Md.)  223;  Ches- 
apeake, etc.,  Canal  Co.  v.  Baltimore,  etc.,  R. 
Co.,  4  Gill  &  J.  (Md.)  1. 

New  Jersey. — Van  Schoick  v.  Delaware,  etc., 
Canal  Co.,  20  N.  J.  L.  249;  Morris  Canal, 
etc.,  Co.  v.  Central  R.  Co.,  16  N.  J.  Eq.  419; 
Den  v.  MorrisCanal,  etc.,  Co.,  24  N.  J.  L.  587; 
Lehigh  Valley  R.  Co.  v.  McFarlan,  43  N.  J. 
L.  605,  11  Am.  &  Eng.  R.  Cas.  509. 

New  York. — Ex  p.  Jennings,  6  Cow.  (N.  Y.) 
518,  16  Am.  Dec.  447  ;  Rogers  v.  Bradshaw, 
20  Johns.  (N.  Y.)  735;  Steele  v.  Western  In- 
land Lock  Nav.  Co.,  2  Johns.  (N.  Y.)  283  ; 
Jackson  v.  Daley,  5  Wend.  (N.  Y.)  526;  Mat- 
ter of  Townsend,  39  N.  Y.  171;  French  v. 
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use;1  but  it  has  been  held  that  the  privilege  of  constructing  a  wharf  in  a 
public  highway  does  not  authorize  the  creation  of  a  warehouse.3 

(9)  Sluices  for  the  Passage  of  Fish. — Private  property  may  be  taken  under 
the  power  of  eminent  domain  for  the  establishment  of  a  sluice  or  passageway 
for  fish.3 

(10)  Booms. — Private  property  may  be  taken  under  the  power  of  eminent 
domain  for  the  construction  of  public  booms  for  the  floating  or  distributing  of 
logs  belonging  to  private  persons  in  those  states  in  which  the  lumber  interests 
are  comparatively  important.4 

(11)  Dikes  and  Levees. — Under  constitutional  provision  in  some  states  pri- 
vate property  may  be  taken  for  the  purpose  of  constructing  dikes  or  levees.5 
In  general  the  construction  of  dikes  and  levees  to  prevent  the  overflow  of 
extensive  areas  of  land  is  a  public  use  within  the  meaning  of  constitutional 
provisions.6 


Indiana. — Jeffersonville  v.  Louisville,  etc., 
Steam  Ferry  Co.,  27  Ind.  100. 

Kentucky. — Curran  v.  Louisville,  83  Ky. 
628. 

Mississippi. — Pearson  v.  Johnson,  54  Miss. 
259. 

Missouri. — Belcher  Sugar  Refining  Co.  v. 
St.  Louis  Grain  Elevator  Co.,  10  Mo.  App. 
401. 

New  York. — Kingsland  v.  New  York,  no 
N.  Y.  569;  Matter  of  New  York,  135  N.  Y. 
253;  Matter  of  New  York  Cent.,  etc.,  R.  Co., 
77  N.  Y.  248. 

North  Carolina.  —  Barringtonf.  Neuse  River 
Ferry  Co.,  69  N.  Car.  165. 

Ohio. — Bingham  v.  Doane,  9  Ohio  165. 

Pennsylvania. — Pittsburgh  v.  Scott,  I  Pa. 
St.  309. 

Virginia. — Muire  v.  Falconer,  10  Gratt. 
(Va.)  12. 

West  Virginia. — Ravenswood  v.  Flemings, 
22  W.  Va.  52,  46  Am.  Rep.  485. 

See  the  title  Wharves  and  Wharfingers. 

1.  Louisiana. — Shepherd  v.  Third  Munici- 
pality, 6  Rob.  (La.)  349;  Hart  v.  Baton  Rouge, 
10  La.  Ann.  171. 

2.  Ohio. — Bingham  v.  Doane,  9  Ohio  165. 

3.  Sluices  for  the  Passageway  of  Fish. — Cot- 
trill  v  Myrick,  12  Me.  222. 

4.  Booms — United  States. — Pattersons.  Mis- 
sissippi, etc.,  Boom  Co.,  3  Dill.  (U.  S.)  465; 
Mississippi,  etc.,  Boom  Co.  v.  Patterson,  98 
U.  S.  403. 

Maine. — Lawler  v.  Baring  Boom  Co.,  56 
Me.  443;  Lancaster  v.  Kennebec  Log  Driv- 
ing Co.,  62  Me.  272. 

Michigan. — -Benjamin  v.  Manistee  River 
Imp.  Co.,  42  Mich.  628. 

Minnesota. — Cotton  v.  Mississippi,  etc., 
Boom  Co.,  22  Minn.  372;  Weaver  v.  Missis- 
sippi, etc.,  Boom  Co.,  28  Minn.  534. 

New  Hampshire. — Schoff  v.  Upper  Con- 
necticut River,  etc..  Imp.  Co.,  57  N.  H.  no. 

Pennsylvania.  —  Finney  v.  Somerville,  80 
Pa.  St.  59:  Bennett's  Branch  Imp.  Co.'s  Ap- 
peal, 65  Pa.  St.  242. 

Washington.  —  North  River  Boom  Co.  v. 
Smith  (Wash.  1896),  45  Pac.  Rep.  750. 

Wisconsin. — Cohn  v.  Wausau  Boom  Co., 
47  Wis.  314;  Borchardtz/.  Wausau  Boom  Co., 
54  Wis.  107,  41  Am.  Rep.  12. 

But  see  Matter  of  Thompson,  86  Hun 
(N.  Y.)  405,  affirmed  in  147  N.  Y.  701. 


See  the  title  Boom  Companies,  vol.  4,  p, 
707. 

5.  Dikes  and  Levees  —  Constitutional  Provi- 
sions.— Illinois  Constitution,  art.  4,  §  31 ;  Mis- 
sissippi  Constitution,  §  233.  See  infra,  this 
section,  Works  for  the  Drainage  of  Land. 

In  Louisiana  the  riparian  owner  takes  his 
land  subject  to  this  servitude.  Bass  v. 
State,  34  La.  Ann.  494  ;  Peart  v.  Meeker,  45 
La.  Ann.  421  ;  Hart  v.  Levee  Com'rs,  54  Fed, 
Rep.  559. 

In  Pennsylvania  land  between  the  high 
and  low  water  marks  belongs  to  the  riparian 
owner,  subject  to  the  public  right  of  naviga- 
tion. A  levee  may  be  built  thereon  without 
compensation  to  the  riparian  owner.  Phila- 
delphia v.  Scott,  81  Pa.  St.  80,  22  Am.  Rep. 
738. 

6.  California. — Lamb  v.  Reclamation  Dist. 
No.  108,  73  Cal.  125,  2  Am.  St.  Rep.  775. 

Illinois.  —  Blake  v.  People,  109  111.  504. 

Iowa. — Horton  v.  Hoyt,  11  Iowa  496. 

Mississippi. — Richardson  v.  Levee  Com'rs, 
68  Miss.  539. 

Missouri. — Egyptian  Levee  Co.  v.  Hardin, 
27  Mo.  495,  72  Am.  Dec.  276. 

New  Jersey. — Coster  v.  Tide-water  Co.,  18 
N.  J.  Eq.  54  ;  Tide-water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634;  Hoagland 
v.  Wurts,  41  N.  J.  L.  175. 

In  Coster  v.  Tide-water  Co.,  18  N.  J.  Eq. 
54,  the  act  passed  upon  created  a  corpora- 
tion for  the  reclamation  and  protection  of  the 
tide-water  marshes  about  Newark  Bay  by 
means  of  dikes,  drains,  and  other  works.  Of 
this  act  the  Court  of  Errors  and  Appeal  says  : 
"That  the  legislative  authority  is  competent 
to  effect  the  end  provided  for  in  this  act  I 
can  entertain  no  doubt.  The  purpose  con- 
templated is  to  reclaim  and  bring  into  use  a 
tract  of  land  covering  about  one-fourth  of 
the  county  of  Hudson  and  several  thousand 
acres  in  the  county  of  Union.  This  large  dis- 
trict is  now  comparatively  useless.  In  its 
present  condition  it  impairs  very  materially 
the  benefits  which  naturally  belong  to  the 
adjacency  of  the  territory  of  the  state  to  its 
navigable  waters.  It  is  difficult,  from  the  great 
expense  of  such  works,  to  build  roads  across  it, 
and  consequently  it  has  heretofore  interposed 
a  barrier  to  anything  like  easy  access,  except 
by  means  of  railroads,  from  one  town  to  an- 
other situated  upon  its  borders.    To  remove 
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(12)  Works  for  the  Drainage  of  Land — Marshes. — The  power  of  eminent  do- 
main may  be  exercised  for  the  purpose  of  draining  swamps  and  lowlands.1 

Preservation  and  Promotion  of  Public  Health. — In  New  York  it  has  been  held  that 
this  power  could  be  exercised  only  in  the  drainage  of  such  swamps  or  low- 
lands in  order  to  preserve  or  promote  the  public  health.2 

Public  Health,  Convenience,  or  Welfare. — In  other  states,  however,  as  in  Iowa,  Ohio, 
and  Nebraska,  it  has  been  held  that  this  power  could  be  exercised  in  the  drain- 
age of  such  swamps  or  lowlands  in  order  to  preserve  or  promote  the  public 
health,  convenience,  or  welfare.3 

Prevailing  Rule — Referable  to  Eminent  Domain. — According  to  the  prevailing  opin- 
ion the  taking  of  private  property  for  such  purposes  is  considered  an  exercise 
of  the  power  of  eminent  domain,4  though  there  are  cases  which  seem  to  refer 


these  evils  and  to  make  this  vast  region  fit 
for  habitation  and  use,  seems  to  me  plainly 
within  the  legitimate  province  of  legislation  ; 
and,  to  effect  such  ends,  I  see  no  reason  to 
doubt  that  both  the  prerogatives  of  taxation 
and  of  eminent  domain  may  be  resorted  to. 
From  the  earliest  times  the  history  of  the 
legislation  of  this  state  exhibits  many  ex- 
amples of  the  exercise  of  both  these  powers 
for  purposes  not  dissimilar,  and  by  these 
means,  without  question,  many  improve- 
ments have  been  effected.  The  principle  is 
similar  to  that  which  validates  the  transfer, 
by  legislative  authority,  of  private  property 
to  private  corporations  for  the  construction  of 
railroads  and  canals  or  the  construction  of 
sewers  and  streets,  and  the  imposition  of  the 
expense  upon  the  lands  benefited." 

In  Hansen  v.  Hammer,  15  Wash.  315,  an 
act  constituting  a  part  of  a  county  a  diking 
district,  and  empowering  it  to  condemn  lands 
for  the  purpose  of  a  system  of  dikes,  was 
upheld. 

A  statute  which  permits  one  to  secure  the 
safety  of  his  land  by  appealing  to  the  public 
authorities,  who  may  thereupon  authorize  the 
building  of  a  levee  upon  the  land  of  another, 
has  been  declared  unconstitutional  in  that 
the  public  interest  does  not  sufficiently  ap- 
pear. Smith  v.  Atlantic,  etc.,  R.  Co.,  25 
Ohio  St.  91. 

1.  Drainage  of  Marshes — United  States. — 
Willson  v.  Black  Bird  Creek  Marsh  Co.,  2  Pet. 
(U.  S.)  245;  Mugler  v.  Kansas,  123  U.  S.  623. 

California. — Hagar  v.  Yolo  County,  47  Cal. 
222  ;  People  v.  Parks,  58  Cal.  624. 

Indiana. — Andersons.  Kerns  DrainingCo., 
14  Ind.  199,  77  Am.  Dec.  63  ;  O'Reiley  v. 
Kankakee  Valley  Draining  Co.,  32  Ind.  169; 
Tillman  v.  Kircher,  64  Ind.  104  ;  Ross  v. 
Davis,  97  Ind.  79  ;  Wishmier  v.  State,  qy  Ind. 
160;  Neff  v.  Reed,  98  Ind.  341  ;  Anderson  v. 
Baker,  98  Ind.  587  ;  Lipes  v.  Hand,  104  Ind. 
503  ;  Heick  v.  Voight,  no  Ind.  279  ;  Pound- 
stone  v.  Baldwin,  145  Ind.  139. 

Iowa.  —  Hatch  v.  Pottawattamie  Co.,  43 
Iowa  442  ;  Patterson  v.  Baumer,43  Iowa  477. 

Louisiana. — New  Orleans  Drainage  Co., 
11  La.  Ann.  338. 

Massachusetts.  —  Dingley  v.  Boston,  100 
Mass.  544  ;  Bancroft  v.  Cambridge,  126  Mass. 
438;  Henry  v.  Thomas,  119  Mass.  583;  Clark 
v.  Worcester,  125  Mass.  226  ;  Bates  v.  West- 
borough,  151  Mass.  174  ;  Coomes  v.  Burt,  22 
Pick.  (Mass).  422  ;  Talbot  v.  Hudson,  16  Gray 


(Mass.)  417  ;  Lowell  v.  Boston,  in  Mass. 
464,  15  Am.  Rep.  39  ;  Grace  v.  Board  of 
Health,  135  Mass.  490  ;  Cavanagh  v.  Boston, 
139  Mass.  426,  52  Am.  Rep.  716  ;  Moore  v. 
Sanford,  151  Mass.  285. 

Michigan. — Kinnie  v.  Bare,  68  Mich.  625. 

New  Jersey.-—  Tide-water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634;  State  v. 
Blake,  36  N.  J.  L.  442  ;  Hoagland  v.  Wurts, 

41  N.  J.  L.  175  ;  Coster  v.  Tide-water  Co.,  18 
N.  J.  Eq.  54  ;  State  v.  Blake,  35  N.  J.  L.  208  ; 
Matter  of  Land  Drainage,  35  N.  J.  L.  497  ; 
Matter  of  Great  Meadows  Drainage,  39  N.  J. 
L.  433- 

New  York. — People  v.  Nearing,  27  N.  Y. 
306  ;  Hartwell  v.  Armstrong,  19  Barb.  (N. 
Y.)  166  ;  Matter  of  Certain  Swamp  Lands,  5 
Hun  (N.  Y.)  116;  Woodruff  v.  Fisher,  17 
Barb.  (N.  Y.)  224  ;  Burk  v.  Ayers,  19  Hun  (N. 
Y.)  17  ;  Matter  of  Ryers,  72  N.  Y.  I,  28  Am. 
Rep.  88. 

North  Carolina. — Norfleet  v.  Cromwell,  70 
N.  Car.  634,  16  Am.  Rep.  787  ;  Pool  v.  Trex- 
ler,  76  N.  Car.  297  ;  Winslow  v.  Winslow,  95 
N.  Car.  24  ;  Brown  z/.  Keener,  74  N.  Car.  714. 

Ohio. — Chesbrough  v.  Putnam,  etc.,  Coun- 
ties, 37  Ohio  St.  508  ;  McQuillen  v.  Hatton, 

42  Ohio  St.  202  ;  Sessions  v.  Crunkilton,  20 
Ohio  St.  349  ;  Reeves  v.  Wood  County,  8 
Ohio  St.  333  ;  Thompson  v.  Wood  County,  11 
Ohio  St.  678. 

Oregon. — Seely  v.  Sebastian,  4  Oregon  25. 

Wisconsin. — Donnelly  v.  Decker,  58  Wis. 
461,  46  Am.  Rep.  637  ;  Smeaton  v.  Martin,  57 
Wis.  364. 

See  the  title  Drains  and  SEWERS,a«r^,p.220. 

2.  Must  Be  to  Promote  the  Public  Health — 
New  York  Rule. — Matter  of  Ryers,  72  N.  Y. 
1,  28  Am.  Rep.  88  ;  Burk  v.  Ayers,  19  Hun 
(N.  Y.)  17. 

3.  Public  Health,  Convenience,  or  Welfare — 

Iowa. — Hatch  v.  Pottawattamie  Co.,  43  Iowa 
442  ;  Patterson  v.  Baumer,  43  Iowa  477- _ 

Nebraska. — Jenal  v.  Green  Island  Draining 
Co.,  12  Neb.  167. 

Ohio. — Reeves  v.  Wood  County,  8  Ohio  St. 
333  ;  Thompson  v.  Wood  County,  11  Ohio  St. 
678. 

4.  Indiana.  —  Ross  v.  Davis,  97  Ind.  79; 
Neff  v.  Reed,  98  Ind.  341  ;  Lipes  v.  Hand,  104 
Ind.  503  ;  Heick  v.  Voight,  no  Ind.  279. 

Michigan. — Butler  v.  Saginaw  County,  26 
Mich.  22. 

New  Jersey. — Hoagland  v.  Wurts,  41  N.  J. 
L.  175. 
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it  to  the  police  power.1 

Ditches  and  Drains  for  Reclaiming  Land. — The  construction  of  ditches  or  drains 
for  the  purpose  of  reclaiming  large  areas  of  land  and  to  promote  public 
Jiealth  is  a  work  of  such  public  benefit  as  to  warrant  the  exercise  of  the 
power  of  eminent  domain.2 

Constitutional  Provisions — Agricultural  and  Sanitary  Purposes. — In  a  number  of  States 
under  constitutional  provision  drains  and  ditches  may  be  constructed  across 
the  lands  of  others  for  agricultural  and  sanitary  purposes.3 

(13)  Drains  and  Sezvers  in  Cities. — The  power  of  eminent  domain  may  be 
exercised  in  condemning  private  property  for  the  purpose  of  constructing 
drains  and  sewers  in  towns  and  cities.4 

located  and  opened  across  the  lands  of  indi- 
vidual owners  merely  to  subserve  private 
interest.  Three  individuals,  by  forming  a 
corporation,  may  locate  and  open  a  drain 
across  the  property  of  others  without  their 
consent,  and  compel  them  to  bear  the  burden 
of  constructing  the  same.  This  is  an  infringe- 
ment of  the  right  of  private  property,  and  is 
unauthorized  and  void.  Even  the  board  of 
county  commissioners  have  no  authority  to 
the  location  or  construction  of  drains,  except 
where  they  '  will  be  conducive  to  the  public 
health,  convenience,  or  welfare.'  "  See  also 
Paxton,  etc.,  Co.  v.  Farmers',  etc.,  Co.,  45 
Neb.  884. 

In  Indiana  it  was  held  that  the  drainage  of 
a  man's  farm  simply  to  render  it  more  valu- 
able to  the  owner  would  not  be  a  work  of 
public  utility  in  the  constitutional  sense  of  the 
term  ;  that  a  corporation  organized  and  acting 
for  such  purpose  would  be  acting  no  more 
in  a  public  undertaking  than  would  a  com- 
pany organized  for  clearing  up  men's  farms 
and  putting  them  in  a  better  state  of  cultiva- 
tion than  the  proprietors  were  willing  to  do, 
though  the  public  and  the  adjoining  propri- 
etors might  be  in  a  substantial  degree  bene- 
fited thereby.  Anderson  v.  Kerns  Draining 
Co.,  14  Ind.  199,  77  Am.  Dec.  63. 

In  Massachusetts  a  statute  declared  that  a 
large  and  valuable  tract  of  land  situate  in 
different  towns,  and  owned  by  many  persons, 
and  overflowed  by  a  dam,  might  be  reclaimed 
by  the  removal  of  the  dam  by  public  officers, 
compensation  being  paid  by  the  state  to  the 
owners  of  property  thereby  damaged.  This 
statute  was  upheld  as  a  constitutional  exercise 
of  the  power  of  eminent  domain.  Talbot  v. 
Hudson,  16  Gray  (Mass.)  417. 

3.  Constitution  of  Illinois,  art.  4,  §  31. 
The  general  assembly  may  pass  laws  permit- 
ting the  owner  of  land  to  construct  drains, 
ditches,  and  levees  for  agricultural,  sanitary, 
or  mining  purposes  across  the  land  of  others, 
and  provide  for  the  organization  of  drainage 
districts,  and  vest  the  corporate  authorities 
thereof  with  power  to  construct  and  main- 
tain levees,  drains,  and  ditches,  and  to  keep 
in  repair  all  drains,  ditches,  and  levees  con- 
structed under  the  law  of  the  state,  by  special 
assessments  upon  the  property  benefited 
thereby.     Blake  v.  People,  109  111.  504. 

See  the  title  Drains  and  Sewers,  ante,  p. 
220  ;  and  see  supra,  this  section.  Constitutional 
Uses,  and  infra,  Irrigation. 

4.  Sewers.  —  Ilildreth  v.  Lowell,  y  Gray 
(Mass.)  345  ;  Boston  v.  Richardson,  13  Allen 
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New  York. — People  v.  Nearing,  27  N.  Y. 
306  ;  Matter  of  Ryers,  72  N.  Y.  1,  28  Am. 
Rep.  88  ;  Hartwell  v.  Armstong,  19  Barb.  (N. 
Y.)  166. 

North  Carolina. — Norfleet  v.  Cromwell,  70 
N.  Car.  634,  16  Am.  Rep.  787. 

Ohio. — Sessions  v.  Crunkilton,  20  Ohio  St. 
349- 

Oregon. — Seely  v.  Sebastian,  4  Oregon  25. 

1.  Police  Power.  —  O'Reiley  v.  Kankakee 
"Valley  Draining  Co.,  32  Ind.  169  ;  Pool  v. 
Trexler,  76  N.  Car.  297  ;  Winslow  v.  Wins- 
low,  95  N.  Car.  24  ;  Donnelly  v.  Decker,  58 
Wis.  461,  46  Am.  Rep.  637. 

See  also  Coster  v.  Tide-water  Co.,  18  N.  J. 
Eq.  54  ;  State  v.  Blake,  36  N.  J.  L.  442. 
See  the  title  Police  Power. 

2.  Reclaiming  Lands  —  Indiana. — Anderson 
•v.  Kerns  Draining  Co.,  14  Ind.  199,  77  Am. 
Dec.  63  ;  Neff  v.  Reed,  98  Ind.  341  ;  Anderson 
■v.  Baker,  98  Ind.  587. 

Massachusetts.  —  Dingley  v.  Boston,  100 
Mass.  544  ;  Henry  v.  Thomas,  119  Mass.  583. 

New  Jersey. — Tide-water  Co.  v.  Coster,  18 
N.  J.  Eq.  518,  90  Am.  Dec.  634. 

New  York.  —  Hartwell  v.  Armstrong,  19 
Barb.  (N.  Y.)  166. 

North  Carolina. — Norfleet  v.  Cromwell,  70 
N.  Car.  634,  16  Am.  Rep.  787. 

Ohio. — Chesbrough  v.  Putnam,  etc.,  Coun- 
ties, 37  Ohio  St.  508. 

In  Ohio,  however,  an  act  to  authorize  the 
construction  of  drains  on  the  application  of 
one  or  more  persons  without  any  considera- 
tion of  public  welfare  was  held  to  be  uncon- 
stitutional ;  but  the  drains  might  be  con- 
structed when  necessary  forthe  public  health, 
convenience,  or  welfare.  McQuillen  v.  Hat- 
ton,  42  Ohio  St.  202. 

In  Nebraska  a  statute  authorized  the  entry 
upon  lands  and  construction  of  drains  when- 
ever the  private  interest  of  the  corporation 
required  it,  and  without  reference  to  the 
public  welfare.  Any  number  of  persons,  not 
less  than  three,  being  the  owners  of  wet  and 
overflowed  lands,  whenever  it  was  for  their 
interest,  might  locate  a  ditch  across  the  lands 
of  others.  This  statute  was  held  to  be  an 
infringement  of  the  right  of  private  property 
and  void.  Jenal  v.  Green  Island  Draining 
Co.,  12  Neb.  163.  The  court  said  :  "  There  is 
no  requirement  in  the  act  that  the  corpora- 
tion shall  act  only  in  cases  where  the  public 
welfare  would  be  advanced.  And  there  are 
no  conditions  upon  which  their  right  to  locate 
a  di'ch  depends,  except  that  they  are  owners 
of  wet  or  overflowed  land.    A  ditch  may  be 
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(14)  Irrigation. — The  power  of  eminent  domain  may  be  exercised  in  order 
to  secure  water  for  irrigation  purposes.1 

(15)  Water  Works  for  Cities  and  Towns. — Land  taken  for  the  purpose  of 
securing  or  conveying  a  supply  of  water  for  a  city  or  town  is  taken  for  a  pub- 
lic use.* 

(16)  Markets. — The  establishment  in  cities  of  markets,  public  in  their 
character,  is  a  public  use  for  which  private  property  may  be  taken  under  the 
power  of  eminent  domain.3 

(17)  Public  Parks. — Land  taken  in  a  city  for  a  public  park,  whether  advan- 
tageous to  the  public  for  recreation,  health,  or  business,  is  taken  for  a  public 
use.4  And  land  may  be  condemned  under  the  power  of  eminent  domain  not 
only  for  public  parks  in  cities,5  but  it  may  be  condemned  in  a  county  for 

Water  Co.  v.  Stanley,  39  Hun  (N.  Y.)  424; 
Matter  of  New  Rochelle  Water  Co.,  46  Hun 
(N.  Y.)  525  ;  Matter  of  Rochester  Water 
Com'rs,  66  N.  Y.  413  ;  Pocantico  Water 
Works  Co.  v.  Bird,  130  N.  Y.  249. 

Pennsylvania. — Fleming's  Appeal,  65  Pa. 
St.  444. 

Wisconsin. — State  v.  Eau  Claire,  40  Wis» 
533- 

See  the  title  Water  Works  and  WATeR. 
Companies. 

In  Lumbard  v.  Stearns,  4  Cush.  (Mass.)  60, 
it  is  said  :  "  The  supply  of  a  large  number 
of  inhabitants  with  pure  water  is  a  public 
purpose.  But  it  is  urged,  as  an  objection  to 
the  constitutionality  of  the  act,  that  there  is 
no  express  provision  therein  requiring  the 
corporation  to  supply  all  families  and  persons 
who  should  apply  for  water,  on  reasonable 
terms  ;  that  they  may  act  capriciously  and 
oppressively  ;  and  that  by  furnishing  some 
houses  and  lots,  and  refusing  a  supply  to 
others,  they  may  thus  give  a  value  to  some 
lots  and  deny  it  to  others.  This  would  be  a 
plain  abuse  of  their  franchise.  By  accepting 
the  act  of  incorporation  they  undertake  to 
do  all  the  public  duties  required  by  it.  When 
an  individual  or  a  corporation  is  guilty  of  a 
breach  of  public  duty  by  misfeasance  or  non- 
feasance, and  the  law  has  provided  no  other 
specific  punishment  for  the  breach,  an  indict- 
ment will  lie.  Perhaps  also  in  a  suitable 
case  a  process  to  revoke  and  annul  the  fran- 
chise might  be  maintained.  But  it  is  less 
important  to  determine  this  question,  because 
this  charter  is  subject  to  the  provision  of  the 
statutes,  by  which  it  is  competent  for  the 
legislature  to  make  such  alterations  and 
amendments  as  more  effectually  to  carry  into 
effect  all  the  purposes  of  the  act." 

United  States  Government. — It  was  held  in 
Reddall  v.  Bryan,  14  Md.  444,  74  Am.  Dec. 550, 
that  the  United  States  government  could 
construct  an  aqueduct  drawing  a  supply  of 
water  for  the  city  of  Washington  from  within 
the  limits  of  Maryland,  and  use  and  occupy 
land  for  that  purpose,  the  use  being  a  public 
use. 

3.  Markets. — Matter  of  Cooper,  28  Hun 
(N.  Y.)  515  ;  Henkel  v.  Detroit,  49  Mich.  249. 

4.  Public  Parks. — Matter  of  Central  Park 
Com'rs,  63  Barb.  (N.  Y.)  282. 

5.  United  States. — Shoemaker  v.  U.  S.,  147 
U.  S.  282. 

Illinois. — People  v.  Salomon,  51  111.  37. 
Massachusetts.  —  Holt    v.   Somerville,  127 


(Mass.)  146  ;  Joplin  Consol.  Min.  Co.  v.  Joplin, 
124  Mo.  129  ;  Cone  v.  Hartford,  28  Conn.  363  ; 
Warren  v.  Grand  Haven,  30  Mich.  24  ;  Kel- 
sey  v.  King,  32  Barb.  (N.  Y.)  410  ;  Cincinnati 
v.  Penny,  21  Ohio  St.  499,  8  Am.  Rep.  73  ; 
White  v.  Yazoo  City,  27  Miss.  357  ;  McMa- 
hon  v.  Council  Bluffs,  12  Iowa  268  ;  Glasby 
*.  Morris,  18  N.  J.  Eq.  72  ;  Leeds  v.  Rich- 
mond, 102  Ind.  372.  See  the  title  Drains 
and  Sewers,  ante. 

1.  Irrigation—  Arizona. — Oury  v.  Goodwin, 
(Arizona  1891)  26  Pac.  Rep.  376. 

Cili/ornia. — Lux  v.  Haggin,  69  Cal.  304  ; 
Lindsay  Irrigation  Co.  v.  Mehrtens,  97  Cal. 
676;  In  re  Madera  Irrigation  Dist.,  92  Cal. 
309,  27  Am.  St.  Rep.  106  ;  Aliso  Water  Co. 
v .  Baker,  95  Cal.  268  ;  Kelly  v.  Natoma  Water 
Co.,  6  Cal.  105  ;  Davis  v.  Gale,  32  Cal.  26,  91 
Am.  Dec.  554  ;  Rialto  Irrigation  Dist.  v. 
Brandon,  103  Cal.  389. 

Colorado.—  Schilling  v.  Rominger,  4  Colo. 
100  ;  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo. 
443  J  Golden  Canal  Co.  v.  Bright,  8  Colo.  144 ; 
Tripp  v.  Overrocker,  7  Colo.  72. 

Montana. — Ellinghouse  v.  Taylor,  19  Mont. 
462. 

Nebraska. — Paxton,  etc.,  Irrigating  Canal, 
etc.,  Co.  v.  Farmers,  etc..  Irrigation,  etc.,  Co., 

45  Neb.  884,  50  Am.  St.  Rep.  585  ;  Alfalfa 
Irrigation  Dist.  v.  Collins,  46  Neb.  411. 

Nevada. — Shoemaker  v.  Hatch,  13  Nev.  261. 
Oregon.—  Umatilla  Irrigation  Co.  v-  Barn- 
hart,  22  Oregon  389. 

See  the  title  Irrigation. 

2.  Water  Supply  for  Cities  and  Towns — Ala- 
bama.— Burden  v.  Stein,  27  Ala.  104,  62  Am. 
Dec.  758. 

California. — St.  Helena  Water  Co.  v. 
Forbes,  62  Cal.  182,  45  Am.  Rep.  659  ;  Cum- 
mings  v.  Peters,  56  Cal.  593  ;  McCrary  v. 
Beaudry,  67  Cal.  120. 

Maine. — Riche  v.  Bar  Harbor  Water  Co., 
75  Me.  91. 

Maryland. — Graff  f.  Baltimore,  10  Md.  544; 
Reddall  v.  Bryan,  14  Md.  444,  74  Am.  Dec. 
550  ;  Kane  v.  Baltimore,  15  Md.  240. 

Massachusetts. — Lumbard  v.  Stearns,  4 
Cush.  (Mass.)  60  ;  Wayland  v.  Middlesex 
County,  4  Gray  (Mass.)  500  ;  Ipswich  Mills  v. 
Essex  County,  108  Mass.  363. 

Nevada. — Thorn  v.  Sweeney,  12  Nev.  251 

New  Jersey. — Olmsted  v.  Morris  Aqueduct, 

46  N.  J.  L.  495. 
New     York. — Gardner    v.     Newburgh,  2 

Johns.  Ch.  (N.  Y.)  162,7  Am.  Dec.  526  ;  New 
York  v.  Bailey,  2  Den.  (N.  Y.)  433  ;  Stamford 
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the  inhabitants  of  the  county.1 

(18)  Pipe  Lines — Gas  Companies. — The  supplying  of  the  public  with  gas  is 
a  measure  of  public  utility  for  which  there  may  be  an  appropriation  of  private 
property,  under  the  power  of  eminent  domain,  for  the  purpose  of  laying  the 
necessary  pipes  and  mains.2  So  also  the  right  may  be  exercised  for  the  con- 
struction and  maintenance  of  a  pipe  line  for  the  purpose  of  transporting  pe- 
troleum from  an  oil  region  to  a  railway  or  a  navigable  river.3 

(19)  Cemeteries. — Land  may  be  taken  under  the 'power  of  eminent  domain 
for  the  purpose  of  a  public  cemetery.  And  land  taken  for  such  purpose  by  a 
corporation  authorized  to  establish  and  conduct  a  cemetery  is  taken  for  a 
public  use  if  all  have  a  right  to  the  burial  of  their  dead  therein,  even  though 
the  expense  may  operate  practically  to  exclude  some.4  It  has  also  been  held 
that  land  may  be  taken  for  enlarging  a  public  cemetery,5  and  that  a  private 
•cemetery  may  be  taken  for  use  as  a  place  for  public  burial.6  But  land  can- 
not be  condemned  under  the  power  of  eminent  domain  for  the  purpose  of 
establishing  a  private  cemetery.7 

(20)  Mills. — General  mill  acts  exist  in  a  great  majority  of  the  states  of  the 
Union,  authorizing  lands  to  be  taken  or  flowed  in  invitum  for  the  erection  and 
maintenance  of  mills.    The  principal  objects,  no  doubt,  of  the  earlier  acts  were 


Mass.  408  ;  Foster  v.  Park  Com'rs,  133  Mass. 
321. 

Minnesota. — State  Park  Com'rs  v.  Henry, 
38  Minn.  266. 

New  York. — Brooklyn  Park  Com'rs  v.  Arm- 
strong, 45  N.  Y.  234,  6  Am.  Rep.  70  ;  Matter 
-of  Central  Park  Com'rs,  50  N.  Y.  493  ;  Matter 
of  Washington  Park  Com'rs,  52  N.  Y.  137  ; 
Matter  of  Central  Park  Com'rs,  63  Barb.  (N. 
Y.)  282. 

Pennsylvania.  —  Hammett  v.  Philadelphia, 
65  Pa.  St.  146,  3  Am.  Rep.  615  ;  Root's  Case, 
77  Pa.  St.  276. 

See  the  title  Parks  and  Public  Squares. 

1.  "  The  legislature  authorized  the  appro- 
priation of  land  for  a  public  park  for  the 
benefit  of  the  inhabitants  of  St.  Louis  County, 
located  in  the  eastern  portion  of  said  county, 
near  to  and  outside  of  the  corporate  limits 
of  the  city  of  St.  Louis.  And  it  was  held  that 
this  was  a  'public  use'  notwithstanding  the 
fact  that  it  would  be  chiefly  beneficial  to  the 
inhabitants  of  the  city,  and  that  the  act  was 
not  unconstitutional."  County  Ct.  v.  Gris- 
wold,  58  Mo.  175. 

2.  Pipe  Lines — Indiana.  —Consumer's  Gas 
Trust  Co.  v.  Huntsinger,  14  Ind.  App. 
166. 

Missouri. — St.  Louis  v.  St.  Louis  Gas- Light 
•Co.,  70  Mo.  69. 

New  York. — Bloomfield,  etc.,  Natural  Gas- 
Light  Co.  v.  Richardson,  63  Barb.  (N.  Y.) 
437  ;  Bloomfield,  etc.,  Natural  Gas-Light  Co. 
v.  Calkins,  62  N.  Y.  386  ;  People  v.  Bowen,  30 
Barb.  (N.  Y.)  24  ;  Matter  of  Deering,  93  N.  Y. 
361. 

Pennsylvania. — Carothers  v.  Philadelphia 
Co.,  118  Pa.  St.  468  ;  McGregor  v.  Equitable 
Gas  Co.,  139  Pa.  St.  230  ;  Williamsport  Water 
Co.  v.  Lycoming  Gas,  etc.,  Co.,  95  Pa.  St.  35; 
Sterling's  Appeal,  in  Pa.  St.  35,  56  Am.  Rep. 
246;  Johnston  v.  People's  Natural  Gas  Co., 
(Pa.  1886)  5  Cent.  Rep.  564. 

See  the  title  Pipe  Lines. 

And  it  is  held  that  a  natural-gas  company 
incorporated  in  another  state,  by  complying 


with  the  Pennsylvania  Act  of  April  22,  1874, 
P.  L.  108,  and  actually  engaged  in  such  busi- 
ness, may  condemn  lands  in  Pennsylvania. 
In  re  Ohio  Valley  Gas  Co.,  6  Pa.  Dist  Rep. 
200. 

3.  Petroleum. — West  Virginia  Transp.  Co.  v. 
Volcanic  Oil,  etc.,  Co.,  5  W.  Va.  382. 

4.  Cemeteries  —  Connecticut.  —  Edwards  v. 
Stonington  Cemetery  Assoc.,  20  Conn.  466; 
Evergreen  Cemetery  Assoc.  v.  New  Haven, 
43  Conn.  234,  21  Am.  Rep.  645;  Evergreen 
Cemetery  Assoc.  v.  Beecher,  53  Conn.  552; 
Application  of  St.  Bernard,  etc.,  Cemetery 
Assoc.,  58  Conn.  91. 

Indiana.  —  Farneman  v.  Mount  Pleasant 
Cemetery  Assoc.,  135  Ind.  296,  citing  6  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  528. 

Iowa. — Barrett  v.  Kemp,  91  Iowa  296. 

Massachusetts.  —  Balch  v.  Essex  County,  103 
Mass.  106. 

Michigan.  —  Board  of  Health  v.  Van  Hoesen, 
87  Mich.  533. 

Missouri. — Fore  v.  Hoke,  48  Mo.  App.  254. 

New  Hampshire. — Crowell  v.  Londonderry, 
63  N.  H.  42. 

New  York. — Matter  of  Deansville  Cemetery 
Assoc.,  66  N.  Y.  569,  23  Am.  Rep.  86;  People 
v.  Davren,  131  N.  Y.  601,  affirming  16  N.  Y. 
Supp.  794 ;  Stan nards  Corners  Rural  Cemetery 
Assoc.  v.  Brandes,  14  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  270. 

Ohio. — Henry  v.  Shelby  County,  48  Ohio 
St.  671. 

Vermont.  —  Edgecumbe  v.  Burlington,  46 
Vt.  218. 

West  Virginia.  —  Fork  Ridge  Baptist  Ceme- 
tery Assoc.  v.  Redd,  33  W.  Va.  262. 

5.  Edwards  v.  Stonington  Cemetery  Assoc., 
20  Conn.  466;  Farneman  v.  Mount  Pleasant 
Cemetery  Assoc.,  135  Ind.  344,  citing  6  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  528. 

6.  Balch  v.  Essex  County,  103  Mass.  106. 

7.  Private  Cemeteries. — Matter  of  Deansville 
Cemetery  Assoc.,  66  N.  Y.  569,  23  Am.  Rep. 
86;  Board  of  Health  v.  Van  Hoesen,  87 
Mich.  533. 
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grist  mills,  but  the  statutes  of  some  of  the  states,  notably  Massachusetts,  are 
not  so  limited  cither  in  terms  or  in  the  usage  under  them.  The  early  cases 
very  generally  upheld  these  statutes,  and  more  recently  they  have  been 
sustained  in  some  jurisdictions.1  Some  courts,  while  questioning  the  con- 
stitutionality of  the  mills  acts,  have  nevertheless  sustained  them.3  This  class 
of  legislation  has,  however,  been  declared  unconstitutional  by  several  of  the 
courts.3 

(21)  Development  of  Mines. — In  some  states  the  power  of  eminent  domain  has 
been  exercised  to  promote  the  development  of  the  mining  industry.  Thus 
it  has  been  held  that  private  property  may  be  taken  for  the  purpose  of  sinking 
a  shaft;4  for  a  mining  canal;5  for  a  public  road  or  highway  leading  to  a 
mine  ;c  for  a  right  of  way  for  the  construction  of  a  railroad  to  transport  the 
products  of  mines  to  a  main  line  of  railroad  ;7  or  to  enable  a  corporation  to- 
transport  the  wood,  lumber,  timber,  and  other  materials  to  its  mines,  essential 
to  the  operation  of  the  same.8  On  the  other  hand,  it  has  been  held  in  some 
states  that  a  mine  owner  cannot  condemn  land  for  a  right  of  way  for  the  con- 
struction of  a  railroad  to  be  used  solely  for  the  transportation  of  the  products 
of  his  mine  ;9  or  for  the  construction  of  a  tramway  leading  from  a  coal  mine  to- 

1.  Mills — United  States. — Head  v.  Amos- 
keag  Mfg.  Co.,  113  U.  S.  9  {New  Hampshire 
statute).  See  also  Holyoke  Co.  v.  Lymon,  15 
Wall.  (U.  S.)  500. 

Alabama. — Sadler  v.  Langham,  34  Ala.  311; 
Bottoms  v.  Brewer,  54  Ala.  288.  In  these 
cases  the  court  held  that  the  right  of  eminent 
domain  might  be  exercised  in  behalf  of  mills 
that  ground  for  toll  and  were  compellable  by 
law  to  render  impartial  services  for  all,  but 
seems  to  have  been  of  the  opinion  that  it  could 
not  be  exercised  in  favor  of  mills  not  so 
compellable. 

Connecticut. — Olmstead  v.  Camp,  33  Conn. 
532,  89  Am.  Dec.  221 ;  Todd  v.  Austin,  34  Conn. 
78;  Occum  Co.  v.  A.  &  W.  Sprague  Mfg. 
Co. ,  35  Conn.  496. 

Indiana. — Kepley  v.  Taylor,  I  Blackf.  (Ind.) 
492;  Hankins  v.  Lawrence,  8  Blackf.  (Ind.)  266. 

Kentucky. — Bibb  v.  Montjoy,  2  Bibb  (Ky.) 
1;  M'Afee  v.  Kennedy,  1  Litt.  (Ky.)  92; 
Shackleford  v.  Coffey,  4  J.  J.  Marsh.  (Ky.)  40. 

Massachusetts.  —  Murdock  v.  Stickney,  8 
Cush.  (Mass.)  113;  Hazen  v.  Essex  Co.,  12 
Cush.  (Mass.)  475;  Boston,  etc.,  Mill  Corp.  v. 
Newman,  12  Pick.  (Mass.)  467,  23  Am.  Dec. 
622;  Lowell  v.  Boston,  111  Mass.  454,  15 
Am.  Rep.  39;  Andover  v.  Sutton,  12  Met. 
(Mass.)  182. 

New  Hampshire. — Amoskeag  Mfg.  Co.  v. 
Worcester,  60  N.  H.  522;  Great  Falls  Mfg.  Co. 
v.  Fernald,  47  N.  H.  444;  Amoskeag  Mfg.  Co. 
v.  Head,  56  N.  H.  386;  Ash  v.  Cummings,  50 
N.  H.  591. 

New  Jersey. — Scudder  v.  Trenton  Dela- 
ware Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec. 
756. 

North  Carolina. — Burgess  v.  Clark,  13  Ired. 
L.  (35  N.  Car.)  109. 

Tennessee.  —  Harding  v.  Goodlett,  3  Yerg. 
(Tenn.)  41,  24  Am.  Dec.  546.  See  Memphis 
Freight  Co.  v.  Memphis,  4  Coldw,  (Tenn.)  419. 

Virginia. — Crenshaw  v.  Slate  River  Co.,  6 
Rand.  (Va.)  245. 

2.  Ioiva. — Gammell  v.  Potter,  6  Iowa  548  ; 
Burnham  v.  Thompson,  35  Iowa  421. 

Kansas. — Venard   v.  Cross,  8    Kan.  248  ; 
Harding  v.  Funk,  8  Kan.  316. 


Maine. — Jordan  v.  Woodward,  40  Me.  317. 

Minnesota. — Miller  v.  Troost,  14  Minn.  365, 

Nebraska. — Traver  v.  Merrick  County,  14. 
Neb.  327,  45  Am.  Rep.  iii. 

Wisconsin. — Atty.-Gen.  v.  Eau  Claire,  37 
Wis.  400  ;  Newcomb  v.  Smith,  I  Chand. 
(Wis.)  71  ;  Thien  v.  Voegtlander,  3  Wis.  464;; 
Pratt  v.  Brown,  3  Wis.  603  ;  Babb  v.  Mackey, 
10  Wis.  371  ;  Fisher  v.  Horicon  Iron,  etc.,  Co., 

10  Wis.  351  ;  Powers  v.  Bears,  12  Wis.  213,  78- 
Am.  Dec.  733  ;  McCord  v.  Sylvester,  32  Wis. 
451- 

3.  Loughbridge  v.  Harris,  42  Ga.  501  ; 
Ryerson  v.  Brown,  35  Mich.  333,  24  Am.  Rep. 
564  ;  Hay  v.  Cohoes  Co.,  3  Barb.  (N.  Y.)  42  ;. 
Varner  v.  Martin,  21  W.  Va.  534. 

In  Tyler  v.  Beacher,  44  Vt.  648,  8  Am.  Rep. 
398,  it  was  held  that  a  grist-mill  owned  and 
operated  by  individuals  who  are  compelled 
by  law  to  grind  well  all  grains  received  by 
them  for  that  purpose,  but  are  not  compelled 
by  law  to  receive  grain  for  grinding,  is  not  a. 
"public"  benefit  in  the  constitutional  sense  ; 
and  an  act  of  the  legislature  authorizing  the 
flowage  of  land  by  maintaining  a  dam  of  suf- 
ficient height  to  run  such  mill  is  an  unconsti- 
tutional exercise  of  the  right  of  eminent  do- 
main. 

4.  Development  of  Mines. — Overman  Silver 
Min.  Co.  v.  Corcoran,  15  Nev.  147. 

5.  Hand  Gold  Min.  Co.  v.  Parker,  59  Ga. 
419. 

6.  Phillips  v.  Watson,  63  Iowa  28. 

7.  Maryland.  —  New  Cent.  Coal  Co.  z>. 
George's'Creek  Coal,  etc.,  Co.,  37  Md.  537- 

New  Jersey. — Hibernia  Underground  R.  Co. 
v.  De  Camp,  47  N.  J.  L.  518,  54  Am.  Rep.  197. 

Pennsylvania.  —  Hays  v.  Risher,  32  Pa.  St. 
169  ;  Getz  v.  Philadelphia,  etc.,  R.  Co.,  105 
Pa.  St.  547,  3  Am.  &  Eng.  R.  Cas.  186. 

See  supra,  this  section,  Branches  or  Lateral 
Lines  ;  Spurs  to  Private  Establishments. 

8.  Dayton  Gold,  etc.,  Min.  Co.  v.  Seawell, 

11  Nev.  394. 

9.  California.— People  v.  Pittsburgh  R.  Co., 
53  Cal.  694. 

Ohio.— State  v.  Hazelton,  etc.,  R.  Co.,  40 
Ohio  St.  504. 
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a  public  railroad  ;*  or  for  the  purpose  of  enabling  an  owner  of  a  private  mine 
to  build  a  flume  on  the  land  of  another  to  carry  off  the  tailings  from  his 
mine.2 

(22)  Grain  Elevators. — In  Minnesota  an  act  providing  for  the  erection  of 
public  grain  warehouses  and  elevators  on  or  near  the  right  of  way  of  railways,, 
and  for  the  condemnation  of  lands  therefor,  has  been  upheld.3 

(23)  Government  Purposes. — The  power  of  eminent  domain  may  be  exer- 
cised to  condemn  private  property  for  the  use  of  the'  general  government  or  the 
public.  Thus  private  property  may  be  taken  for  the  establishment  of  forts,* 
post-offices,5  navy  or  dock  yards,6  court-houses,7  military  camps,8  light-houses,9 
barracks,10  hospitals,11  custom-houses,12  armories  and  arsenals,13  or  for  the 
United  States  coast  survey,14  for  constructing  an  aqueduct  for  supplying  the 
national  capital  with  water,15  or  for  the  establishment  of  schoolhouses.16 


1.  In  Sholl  v.  German  Coal  Co.,  118  111.  427, 
59  Am.  Rep.  379,  in  the  opinion  it  is  said  : 
"Viewing  the  question  before  us  in  the  light 
of  the  general  principles  here  stated,  it  is 
clear  the  use  for  which  the  land  is  proposed 
to  be  taken  in  this  case  is  not  a  public  one. 
The  coal,  the  coal  works,  and  the  present 
tramway  are  in  the  strictest  sense  private 
property,  and  the  public  generally  have  no 
more  interest  in  them  or  in  the  operation  of 
the  works,  including  the  tramway,  than 
they  have  in  any  other  strictly  private  busi- 
ness. The  same  would  be  equally  true  after 
the  proposed  extension  of  the  tramway.  The 
extending  of  it  to  the  railroad  would  not 
change  its  character  or  the  obligations  of  the 
company  to  the  public  in  the  slightest  degree. 
Without  the  consent  of  the  owners  of  it  there 
is  not  a  person  in  the  state,  outside  of  them- 
selves, who  would  have  the  right  to  ride 
upon  it  on  any  terms  that  might  be  proposed, 
or  to  have  carried  upon  it  a  single  pound  of 
freight.  Indeed  nothing  of  the  kind  is  con- 
templated or  intended.  It  is  manifest  the 
company  now  has,  and  after  such  extension 
of  its  tracks  would  still  have,  the  right  to  use 
it  for  its  own  private  business  exclusively. 
It  could  run  it  or  cease  to  use  it  altogether 
without  violating  any  right  in  the  public,  or 
any  duty  which  it  owes  to  the  people.  Clearly 
this  could  not  be  so  if  the  use  were  public  in 
the  sense  of  the  constitution." 

See  supra,  this  section,  Branches  and  Lat- 
eral Lines  ;  Spurs  to  Private  Establishments. 

2.  California.— Consolidated  Channel  Co. 
v.  Central  Pac.  R.  Co.,  51  Cal.  269. 

Pennsylvania. — Edgewood  R.  Co.'s  Appeal, 
79  Pa.  St.  257. 

West  Virginia— -Valley  City  Salt  Co.  v. 
Brown,  7  W.  Va.  191. 

3.  Grain  Elevators.— Stewart  v.  Great  North- 
ern R.  Co.  (Minn.  1896),  68  N.  W.  Rep.  208.  And 
it  was  held  further  that  the  act  authorized  a 
party  who  has  already  erected  an  elevator 
and  is  operating  it  on  the  site  sought  to  be 
condemned,  under  a  license  from  the  railway 
company  which  has  been  revoked  to  take  ef- 
fect in  the  near  future,  to  acquire  the  right 
and  easement,  to  continue  for  a  fixed  term,  to 
maintain  and  operate  a  public  elevator  on  such 
site. 

4.  Forts.— Kohl  v.  U.  S.,  91  U.  S.  367  ;  U.  S. 
v.  Fox,  94  U.  S.  315  ;  Ft.  Leavenworth  R.  Co 
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v.  Lowe,  114  U.  S.  525  ;  Gilmer  v.  Lime  Point,. 
18  Cal.  229  ;  Matter  of  League  Island,  1 
Brews.  (Pa.)  524. 

5.  Post-offices  —  United  States. — Kohl  v. 
U.  S. ,  91  U.  S.  367  ;  U.  S.  v.  Fox,  94  U.  S.  315  ;. 
Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
525. 

Massachusetts. — "A  state  legislature  may 
delegate  the  right  of  eminent  domain  to  an 
agent  of  the  United  States  for  the  purpose  of 
obtaining  land  in  such  states  as  a  site  for  a 
post-office."  Burt  v.  Merchants'  Ins.  Co., 
106  Mass.  356,  8  Am.  Rep.  339. 

Pennsylvania. — Darlington  v.  U.  S.,  82  Pa, 
St.  382,  22  Am.  Rep.  766. 

6.  Navy  or  Dock  Yards. — Harris  v.  Elliott, 
10  Pet.  (U.  S.)  25. 

7.  Court-houses.— Kohl  v.  U.  S.,  91  U.  S, 
367  ;  U.  S.  v.  Fox,  94  U.  S.  315  ;  Ft.  Leaven- 
worth R.  Co.  v.  Lowe,  114  U.  S.  525  ;  Jock- 
heck  v.  Shawnee  County,  53  Kan.  780. 

8.  Military  Camps.  —  Morris  v.  Heppen- 
heimer,  54  N.  J.  L.  268  ;  Matter  of  Military 
Parade  Ground,  60  N.  Y.  319.  See,  how- 
ever, Brigham  v.  Edmands,  7  Gray  (Mass.)- 
359- 

9.  Light-houses.  — Kohl  v.   U.  S.,  91  U.  S, 

367  ;  U.  S.  v.  Fox,  94  U.  S.  315  ;  Ft.  Leaven- 
worth R.  Co.  v.  Lowe,  114  U.  S.  525  ;  Chap- 
pell  v.  U.  S.,  160  U.  S.  499  ;  U.  S.  v.  Rauers, 
70  Fed.  Rep.  748. 

10.  Barracks. — U.  S.  v.  Fox,  94  U.  S.  315  ;. 
Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
525. 

11.  Hospitals.  — U.  S.  ».-Fox,  94  U.  S.  315. 

12.  Custom-houses. — Kohl  v.  U.  S.,  91  U.  S. 
307- 

13.  Armories  and  Arsenals. — Kohl  w.U.  S.,91 
U.  S.  367  ;  Ft.  Leavenworth  R.  Co.  v.  Lowe, 
114  U.  S.  525. 

14.  United  States  Coast  Survey. — Orr  z/.Quim- 
by,  54  N.  H.  590. 

15.  Water  Works. — U.S.  v.  Great  Falls  Mfg. 
Co.,  112  U.  S.  645  ;  Reddall  v.  Bryan,  14  Md. 
444,  74  Am.  Dec.  550. 

16.  Schoolhouses. — Reed  v.  Acton,  117  Mass. 
384;  Township  Hoard  of  Education  v.  Hack- 
mann,  48  Mo.  243  ;  Long  v.  Fuller,  6S  Pa.  St. 
170  ;  Chamberlin  v.  Morgan,  68  Pa.  St.  168  ; 
Peckham  v.  School  Dist.  No.  7,  7  R.  I.  545; 
Williams  v.  School  Dist.  No.  6,  33  Vt.  271. 
See  also  Scarl  v.  School  Dist.  No.  2,  124  U.  S. 
197.    See  the  title  Schools. 
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General  Bale. 


Location  and  Preservation  of  Lines  of  Battle  at  Gettysburg. — The  location  and  pres- 
ervation of  the  lines  of  battle  at  Gettysburg,  the  marking  the  positions 
occupied  by  the  various  commands,  the  opening  and  improving  of  avenues, 
and  the  determination  of  the  leading  tactical  positions,  are  public  uses  for 
which  the  federal  government  may,  under  the  power  of  eminent  domain,  con- 
demn the  necessary  lands  of  individuals  and  corporations,  including  lands 
occupied  by  a  railway  company.1 

5.  Right  to  Change  the  Use. — Where  a  corporation  is  authorized  to  acquire 
land  in  fee,  the  property  so  acquired  may,  by  authority  of  the  legislature,  be 
devoted  to  a  new  and  different  public  use  after  the  use  for  which  it  was 
originally  acquired  has  been  terminated  ;  and  in  such  a  case  no  right  of  prop- 
erty of  any  individual  is  violated,  since  the  original  owner  has  received  com- 
pensation for  the  whole  fee  and  has  no  interest,  reversionary  or  otherwise,  in 
the  land.  But  the  rule  is  otherwise  when  land  has  been  taken  for  a  particular 
use  only,  and  an  easement  merely  is  taken,  and  that  use  is  discontinued  and 
abandoned.  In  such  cases  the  rule  is  that,  upon  abandonment,  the  land 
reverts  to  the  owner  of  the  fee  and  cannot  again  be  devoted  to  a  public  use 
unless  further  compensation  is  made.2 

V.  The  Pboperty  That  May  Be  Taken — 1.  General  Rule. — Generally 
speaking,  the  power  of  the  state  to  take  property  by  the  exercise  of  its  right  of 
eminent  domain  extends  to  every  species  of  property  within  its  territorial 
jurisdiction,  and  to  every  variety  and  degree  of  interest  therein.3 


1.  U.  S.  v.  Gettysburg  Electric  R.  Co.,  160 

U.  S.  668. 

2.  Change  of  Use — United  States.— Barclay  v. 
Howell,  6  Pet.  (U.  S.)  498. 

Connecticut. — Imlay  v.  Union  Branch  R. 
Co.,  26  Conn.  249,  68  Am.  Dec.  392;  Benham 
v.  Potter,  52  Conn.  248;  Farist  Steel  Co.  v. 
Bridgeport,  60  Conn.  278. 

Illinois. — Alton  v.  Illinois  Transp.  Co.,  12 
111.  38,  52  Am.  Dec.  479;  Gebhardt  v.  Reeves, 
75  111.  301;  Helm  v.  Webster,  85  111.  116. 

Indiana. — Edgerton  v.  Huff,  26  Ind.  36; 
Indianapolis,  etc.,  R.  Co.  v.  Ross,  47  Ind.  25; 
Cox  v.  Louisville,  etc.,  R.  Co.,  48  Ind.  178; 
Sharpe  v.  St.  Louis,  etc.,  R.  Co.,  49  Ind.  296; 
Nelson  v.  Fleming,  56  Ind.  310;  Frank  v. 
Evansville,  etc.,  R.  Co.,  in  Ind.  132;  Water- 
works Co.  v.  Burkhart,  41  Ind.  364;  Cromie 
v.  Board  of  Trustees,  71  Ind.  208;  Logans- 
poit  v.  Skirk,  88  Ind.  562. 

Iowa. — Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288;  Cowles  v.  Gray,  14  Iowa  1;  Grant 
v.  Davenport,  18  Iowa  179;  Warren  v.  Lyons 
City,  22  Iowa  351;  Hastings  v.  Burlington, 
etc.,  R.  Co.,  38  Iowa  316. 

Kansas.  —  Kansas  Cent.  R.  Co.  v.  Allen,  22 
Kan.  285,  31  Am.  Rep.  196. 

Kentucky.  —  Augusta  v.  Perkins,  3  B.  Mon. 
(Ky.)  437;  Rowan  v.  Portland,  8  B.  Mon. 
(Ky.)  232. 

Missouri. — Williams  v.  National  Bridge 
Plank  Road  Co.,  21  Mo.  583;  Rutherford  v. 
Taylor,  38  Mo.  315;  Price  v.  Thompson,  48 
Mo.  361;  Kellogg  v.  Malin,  50  Mo.  496,  11 
Am.  Rep.  426;  Belcher  Sugar  Refining  Co.  v. 
St.  Louis  Grain  Elevator  Co.,  82  Mo.  125. 

New  Jersey. — State  v.  Laverack,  34  N.  J.  L. 
•201. 

New  York. — Williams  v.  New  York  Cent.  R. 
•Co.,  16  N.  Y.  97,  69  Am.  Dec.  651:  Strong  v. 
Brooklyn,  68  N.  Y.  1;  Tifft  v.  Buffalo,  82 
N.  Y.  204;  People  v.  White,  11  Barb.  (N.  Y.) 
26;  Dunham  v.  Williams,  36  Barb.  (N.  Y.) 


136;  Presbyterian  Soc.  v.  Auburn,  etc.,  R. 
Co.,  3  Hill  (N.  Y.)  567;  Trenor  v.  Jackson, 
46  How.  Pr.  (N.  Y.  Super.  Ct.)38g;  Heard  v. 
Brooklyn,  60  N.  Y.  242;  Sweet  v.  Buffalo, 
etc.,  R.  Co.,  13  Hun  (N.  Y.)  643,  79  N.  Y.  293; 
Rexford  v.  Knight,  11  N.  Y.  308;  Heyward  v. 
New  York,  7  N.  Y.  314;  Eldridge  v.  Bingham- 
ton,  42  Hun  (N.  Y.)  202;  Birdsall  v.  Carey,  66 
How.  Pr.  (N.  Y.  Supreme  Ct.)  358;  Terry  v. 
New  York  Cent.,  etc.,  R.  Co.,  67  How.  Pr. 
(N.  Y.  Supreme  Ct.)  439;  Beal  v.  New  York 
Cent.,  etc.,  R.  Co.,  41  Hun  (N.  Y.)  172; 
Miner  v.  New  York  Cent.,  etc.,  R.  Co.,  46 
Hun  (N.  Y.)  612;  Brooklyn  Park  Com'rs  v. 
Armstrong,  45  N.  Y.  234,  6  Am.  Rep.  70; 
Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.)  407. 

Ohio . — Le  Clercq  v.  Gallipolis,  7  Ohio  (pt.  i. ) 
218,  28  Am.  Dec.  641;  Giesy  v.  Cincinnati, 
etc.,  R.  Co.,  4  Ohio  St.  308;  Board  of  Educa- 
tion v.  Edson,  18  Ohio  St.  221;  McCombs  v. 
Stewart,  40  Ohio  St.  647;  Day  v.  Pittsburg, 
etc.,  R.  Co.,  44  Ohio  St.  406;  Malone  v. 
Toledo,  28  Ohio  St.  43. 

Pennsylvania. — Jessup  v.  Loucks,  55  Pa.  St. 
361;  Pittsburgh,  etc.,  R.  Co.  v.  Bruce,  102  Pa. 
St.  23;  Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  St. 
288;  Wyoming  Coal,  etc.,  Co.  v.  Price,  81  Pa. 
St.  156. 

Rhode  Island.— Healey  v.  Babbitt,  14  R.  I. 
533- 

Vermont. — Pomeroy  v.  Mills,  3  Vt.  279; 
Abbott  v.  Mills,  3  Vt.  521,  23  Am.  Dec.  222; 
Quimby  v.  Vermont  Cent.  R.  Co.,  23  Vt.  3S7; 
Page  v.  Heineberg,  40  Vt.  81;  Benedict  v. 
Heineberg,  43  Vt.  231. 

3.  Every  Species  of  Property  Subject  to  the 
Bight. — Metropolitan  City  R.  Co.  v.  Chicago 
West  Div.  R.  Co.,  87  111.  317  ;  Waterworks 
Company  of  Indianapolis  v.  Burkhart,  41 
Ind.  364  ;  Boston,  etc.,  R.  Co.  v.  Salem,  etc., 
R.  Co.,  2  Gray  (Mass.)  1  ;  People  v.  Balti- 
more, etc.,  R.  Co.,  117  N.  Y.  150. 

The  word  "  property"  in  the  tenth  article 
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Private  Property. 


2.  Private  Property. — Certainly  every  species  of  private  property  within  the 
jurisdiction  of  the  state  is  subject  to  this  right.1 

Private  Contracts. — Private  contracts  are  property,  and  as  such  may  be  con- 
demned and  taken  under  the  power  of  eminent  domain.  The  effect  of  the 
power,  however,  upon  private  contracts  is  usually  indirect,  resulting,  as  a  gen- 
eral rule,  from  a  condemnation  of  other  property  involving  the  contract. 
Thus  where  land  is  held  under  a  warranty  deed  and  is  afterwards  condemned, 
the  covenants  of  warranty  are  thereby  terminated.2 

Materials  for  Construction. — The  natural  resources  of  land  taken  under  the  power 
■of  eminent  domain  may  be  devoted  to  the  public  use.  Thus  earth  and  stone 
may  be  taken  for  construction  and  repairs.3  And  so  it  has  been  held  that  a 
person  or  corporation  engaged  in  the  construction  of  a  public  improvement 
may  enter  upon  adjoining  land  and  condemn  thereon  the  materials  required  for 
such  construction.4 

Use  of  Materials  Not  Restricted  to  Particular  Part  of  Improvement. — Where  land  is  con- 
demned for  a  right  of  way  for  a  railroad,  under  some  statutes  authority  is 
given  to  excavate  earth  and  gravel  from  the  land  so  taken,  and  remove  trees 
growing  thereon,  for  the  purpose  of  aiding  in  the  construction  of  the  road.  It 
has  been  held  that  the  use  of  such  materials  is  not  limited  to  the  land  from 
which  they  are  taken,  but  they  may  be  used  on  any  part  of  the  track.5  And 


of  the  Bill  of  Rights,  which  provides  that 
"  whenever  the  public  exigencies  require  that 
the  property  of  any  individual  should  be  ap- 
propriated to  public  uses  he  shall  receive  a 
reasonable  compensation  therefor,"  should 
have  such  a  liberal  construction  as  to  include 
every  valuable  interest  which  can  be  enjoyed 
as  property  and  recognized  as  such.  Old 
-Colony,  etc.,  R.  Co.  v.  Plymouth  County,  14 
Gray  (Mass.)  161. 

1.  Private  Property  of  Every  Species  Subject  to 
the  Right. — New  York,  etc..  R.  Co.  v.  Boston, 
«tc,  R.  Co.,  36  Conn.  196  ;  Metropolitan  City 
R.  Co.  v.  Chicago  West  Div.  R.  Co.,  87  111. 
317  ;  Eastern,  etc.,  R.  Co.  v.  Boston,  etc.,  R. 
Co.,  11  Mass.  125,  15  Am.  Rep.  13  ;  Brown  v. 
Corey,  43  Pa.  St.  495  ;  Gulf,  etc.,  R.  Co.  v. 
Fuller,  63  Tex.  467. 

Right  of  Abutting  Lot  Owner  in  Street. — The 
right  which  the  owners  of  lots  abutting 
on  streets  have  therein  may,  like  any  other 
private  property,  be  made  subject  to  the 
power  of  eminent  domain,  and,  in  the  exercise 
of  that  power,  may  be  taken  for  public  use 
by  a  due  process  of  law.  Rensselaer  v.  Leo- 
pold, 106  Ind.  29. 

Mine  Interest  Severed  from  Ownership  of  Sur- 
face.— A  coal-bank  owned  by  one  person,  the 
ownership  of  the  surface  of  the  land  being 
in  another,  has  been  subjected  to  an  under- 
ground right  of  way.  Brown  v.  Corey,  43 
Pa.  St.  495. 

2.  Private  Contracts. — Stevenson  v.  Loehr, 
57  111.  509,  11  Am.  Rep.  36  ;  Ellis  v.  Welch,  6 
Mass.  246,  4  Am.  Dec.  122  ;  Brimmer  v.  Bos- 
ton, 102  Mass.  19;  Akez'.  Mason,  101  Pa.  St. 
17  ;  Cooper  v.  Bloodgood,  32  N.  J.  Eq.  209  ; 
Smith  v.  Hughes,  50  Wis.  620.  See  also 
Brown  v.  Corey,  43  Pa.  St.  495  ;  Phillips  v. 
Watson,  63  Iowa  28  ;  Prospect  Park,  etc.,  R. 
Co.  v.  Williamson,  91  N.  Y.  552  ;  Lang- 
don  v.  New  York,  93  N.  Y.  129  ;  In  re 
Twenty-second  Street,  102  Pa.  St.  10S  ;  Dodge 
v.  Woolsey,  18  How.  (U.  S.)  379;  Matter  of 
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Meador,  1  Abb.  (U.  S.)  327. 

Effect  of  Condemnation  of  Fee  on  Relation  of 
Lessor  and  Lessee. — And  so  it  has  been  held 
that  where  the  fee  simple  in  land  held  under 
a  lease  is  condemned,  the  relation  of  lessor 
and  lessee  is  thereby  terminated.  Corrigan 
v.  Chicago,  144  111.  537  ;  O'Brien  v.  Ball,  119 
Mass.  28  ;  Barclay  v.  Picker,  38  Mo.  143. 

3.  Right  to  Take  Materials  for  Purposes  of  Con- 
struction— Iowa. — Henry  v.  Dubuque,  etc.,  R. 
Co.,  2  Iowa  288. 

Kansas.  —  Earlywine  v.  Topeka,  etc.,  R.  Co., 

43  Kan.  746. 

New  York. — Wheelock  v  Young,  4  Wend. 
(N.  Y.)  647  ;  Lyon  v.  Jerome,  15  Wend.  (N.Y.) 
569  ;  Jerome  v.  Ross,  7  Johns.  Ch.  (N.  Y.)  315, 
11  Am.  Dec.  484. 

Ohio. — Bliss  v.  Hosmer,  15  Ohio  44. 

Rhode  Island.—  Aldrich  v.  Drury,  8  R.  I.  554, 
5  Am.  Rep.  624. 

Texas. — Watkins  v.  Walker  County,  18  Tex. 
585,  70  Am.  Dec.  298. 

Vermont. — Eldridge  v.  Smith,  34  Vt.  484. 

4.  Parsons  v.  Howe,  41  Me.  218  ;  Jerome  v. 
Ross,  7  Johns.  Ch.  (N.  Y.)  315,  11  Am.  Dec. 
484  ;  Lyon  v.  Jerome,  26  Wend.  (N.  Y.)  485, 
37  Am.  Dec.  271  ;  Wheelock  v.  Young,  4 
Wend.  (N.  Y.)647  ;  Bliss  v.  Hosmer,  15  Ohio 

44  ;  Vermont  Cent.  R.  Co.  v.  Baxter,  22  Vt. 
3°5- 

5.  Material  May  Be  Used  on  Any  Part  of  Rail- 
road.— Preston  v.  Dubuque,  etc.,  R.  Co.,  11 
Iowa  15  ;  Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288  ;  Titus  v.  Boston,  149  Mass.  164  ; 
Taylor  v.  New  York,  etc.,  R.  Co.,  38  N.  J.  L. 
28;  Pittsburgh,  etc.,  R.  Co.  v.  Bruce,  102  Pa.. 
St.  23,  10  Am.  &  Eng.  R.  Cas.  11. 

Use  of  Trees  by  Railroad  Company  to  Build 
Cars.  —  It  has  been  held  that  a  railroad  com- 
pany may  cut  down  and  use  the  trees  grow- 
ing upon  the  right  of  way  so  far  as  the  timber 
may  be  necessary  for  sleepers  and  the  like. 
Taylor  v.  New  York,  etc.,  R.  Co.,  38  N.  J.  L. 
28. 
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so  a  highway  system  under  the  control  of  a  municipal  corporation  has  been 
viewed  as  a  single  work,  in  that  materials  taken  from  a  given  point  might  be 
used  on  any  part  of  the  system.1 

Use  of  Materials  Restricted  to  Purposes  of  Improvement. — When  a  railroad  corpora- 
tion condemns  timber  land  for  a  right  of  way  it  takes  and  pays  for  all  the 
timber  which  may  be  used  in  the  construction  of  the  road,  but  it  has  no  right 
to  make  any  other  disposition  of  the  timber.2  And  while  a  turnpike  company 
may  remove  the  earth  within  the  limits  of  its  road  for  the  purpose  of  construc- 
tion and  repairs,3  it  may  not  take  the  herbage  for  purposes  not  connected  with 
the  exercise  of  its  franchise.4 

Removal  of  Timber. — The  right  to  remove  timber  is  not  confined  simply  to  that 
actually  growing  upon  the  track.  Any  timber  that  interferes  with  the  safe  and 
convenient  running  of  cars  may  be  removed.5 

Corporate  stock. — Shares  of  stock  in  corporations  may  be  condemned  with  a 
view  of  acquiring  the  property  which  they  represent.6 

Money. — Since  compensation  must  be  made  for  all  property  which  is  taken 
by  the  right  of  eminent  domain,  the  taking  of  money  by  the  exercise  of  this 
power  would  only  amount  to  a  forced  loan.  Hence  the  general  proposition 
that  private  property  of  every  description  may  be  subjected  to  the  right  of 
eminent  domain  should  be  so  limited  as  not  to  include  the  taking  of  money,, 
or  anything  which  passes  as  such  and  which  the  government  may  reach  by 
taxation,7  except,  perhaps,  in  the  case  of  a  pressing  and  immediate  public 
necessity.8 

3.  Property  of  Private  Corporations — a.  In  General. — The  property  of  a 
private  corporation  is  equally  liable  with  the  property  of  a  private  individual 
to  be  taken  for  a  public  use  under  the  power  of  eminent  domain.9    The  con- 


1.  Materials  May  Be  Used  on  Any  Part  of  High- 
way.— New  Haven  v.  Sargent,  38  Conn.  50,  9 
Am.  Rep.  360  ;  Denniston  v.  Clark,  125  Mass. 
216 ;  Griswold  v.  Bay  City,  35  Mich.  452  ; 
Huston  v.  Fort  Atkinson,  56  Wis.  350. 

But  to  justify  a  road  supervisor  in  remov- 
ing gravel  from  a  highway,  to  be  deposited 
in  low  places  on  the  same  highway,  the  re- 
moval must  be  for  the  improvement  of  the 
highway,  and  not  merely  the  replacing  of  the 
material  at  the  remote  point.  Anderson  v. 
Bement,  13  Ind.  App.  248. 

2.  Taylor  v.  New  York,  etc.,  R.  Co.,  38  N. 
J.  L.  28. 

Use  of  Timber  for  Fuel. — Thus  it  has  been 
held  that  a  railroad  company  cannot  cut  tim- 
ber from  the  right  of  way  for  fuel.  Preston 
v.  Dubuque,  etc.,  R.  Co.,  n  Iowa  15. 

3.  Right  of  Turnpike  Company  to  Remove  Earth 
and  Herbage. — Tucker  v.  Tower,  9  Pick. 
(Mass.)  109,  19  Am.  Dec.  350. 

4.  Adams  v.  Emerson,  6  Pick.  (Mass.)  57  ; 
Appleton  v.  Fullerton,  I  Gray  (Mass.)  186; 
Codman  v.  Evans,  1  Allen  (Mass.)  443. 

5.  Preston  v.  Dubuque,  etc.,  R.  Co.,  11 
Iowa  15;  Brainard  v.  Clapp,  10  Cush.  (Mass.) 
6,  57  Am.  Dec.  74;  Toledo,  etc.,  R.  Co.  v. 
Green,  67  111.  199. 

6.  In  re  Kensington,  etc.,  Turnpike  Co.,  97 
Pa.  St.  260;  Black  v.  Delaware,  etc.,  Canal 
Co.,  24  N.  J.  Eq.  455  ;  People  v.  Kelly,  76  N. 
Y.  475- 

7.  Money— Whether  Subject  to  Right  of  Em- 
inent Domain. — Burnett  v.  Sacramento,  12 
Cal.  76. 

8.  In  the  case  of  People  v.  Brooklyn,  4  N. 
Y.  419,  55  Am.  Dec.  266,  Judge  Ruggles  con- 


fines the  right  to  exact  money  by  virtue  of 
the  right  of  eminent  domain  to  the  case  where 
it  is  for  the  use  of  the  state  at  large  in  time 
of  war. 

In  Hammett  v.  Philadelphia,  65  Pa.  St.  146, 
Sharswood,  J.,  said  :  "It  seems  to  me  that 
there  may  be  occasions  in  which  money  may- 
be taken  by  the  state  in  the  exercise  of  its 
transcendental  right  of  eminent  domain. 
Such  would  be  the  case  of  a  pressing  or  im- 
mediate necessity,  as  in  the  event  of  invasion 
by  a  public  enemy,  or  some  great  calamity, 
as  famine  or  pestilence,  contributions  could 
be  levied  on  banks,  corporations,  or  individ- 
uals." 

9.  Private  Corporations— Property  of,  Subject  to- 
Right  of  Eminent  Domain — United  States. — 
West  River  Bridge  Co.  v.  Dix,  6  How.  (U.  S.) 
507  ;  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  (U.  S.)  420  ;  U.  S.  v.  Railroad  Bridge 
Co..  6  McLean  (U.  S.)  517. 

Alabama. — Alabama,  etc.,  R.  Co.  v.  Kenney. 
39  Ala.  307  ;  East,  etc.,  R.  Co.  v.  East  Ten- 
nessee, etc.,  R.  Co.,  75  Ala.  275. 

Connecticut. — Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42 Am.  Dec. 
716  ;  Enfield  Toll  Bridge  Co.  v.  Hartford,  etc., 
R.  Co.,  17  Conn.  454,  44  Am.  Dec.  556  ;  New 
York,  etc.,  R.  Co.  v.  Boston,  etc.,  R.  Co.,  36 
Conn.  196-;  Bridgeport  v.  New  York,  etc.,  R. 
Co.,  36  Conn.  255,  4  Am.  Rep.  63. 

Illinois. — Peoria,  etc.,  R.  Co.  v.  Peoria,  etc. . 
R.  Co.,  66  111.  174  ;  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co., 97  111.  506  ;  Chicago,  etc., 
R.  Co.  v.  Lake,  71  111.  333  ;  Metropolitan  City 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  S7  111.  317. 

Indiana. — Lafayette  Plankroad  Co.  v.  New 
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stitutions  of  a  number  of  the  United  States  contain  provisions  to  this  effect.1 
b.  FRANCHISES.  —  Even  a  franchise,  previously  granted  by  the  state,  may, 
in  proper  cases,  be  taken  for  public  use  under  the  right  of  eminent  domain.8 


Albany,  etc.,  R.  Co.,  13  Ind.  90,7  4  Am.  Dec. 
247  ;  Jeffersonville,  etc.,  R.  Co.  v.  Daugherty, 
40  Ind.  33. 

Louisiana. — Canal,  etc.,  St.  R.  Co.  v.  Cres- 
cent City  R.  Co.,  41  La.  Ann.  561. 

Maine. — Belfast  Academy  v.  Salmond,  11 
Me.  109. 

Maryland. — Baltimore,  etc.,  Turnpike  Co. 
v.  Union  R.  Co.,  35  Md.  224,  6  Am.  Rep.  397  ; 
Bellona  Co.'s  Case,  3  Bland  (Md.)  442. 

Massachusetts. — Eastern  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  in  Mass.  125,  15  Am.  Rep.  13  ; 
Grand  Junction  R.,  etc.,  Co.  v.  Middlesex 
County,  14  Gray  (Mass.)  553  ;  Boston  Water 
Power  Co.  v.  Boston,  etc.,  R.  Corp.,  23  Pick. 
(Mass.)  360  ;  Boston,  etc.,  R.  Corp.  v.  Salem, 
etc.,  R.  Co.,  2  Gray  (Mass.)  1. 

Michigan. — Grand  Rapids,  etc.,  R.  Co.  v. 
Grand  Rapids,  etc.,  R.  Co.,  35  Mich.  265. 

New  Hampshire.  —  Backus  v.  Lebanon,  11 
N.  H.  19,  35  Am.  Dec.  466  ;  Northern  R.  Co. 
v.  Concord,  etc.,  R.  Co.,  27  N.  H.  183  ; 
Brewster  v.  Hough,  10  N.  H.  138  ;  Crosby  v. 
Hanover,  36  N.  H.  420  ;  Ash  v.  Cummings, 
50  N.  H.  613  ;  Adden  v.  White  Mountains  R. 
Co.,  55  N.  H.  415,  20  Am.  Rep.  220. 

New  Jersey. — Delaware,  etc.,  Canal  Co.  v. 
Camden,  etc.,  R.  Co.,  16  N.  J.  Eq.  321  ;  State 
v.  Hudson  Tunnel  R.  Co.,  38  N.  J.  L.  548. 

New  York. — New  York  Cent.,  etc.,  R.  Co.  v. 
Metropolitan  Gas-light  Co.,  63  N.  Y.  326  ; 
Sixth  Ave.  R.  Co.  v.  Kerr,  45  Barb.  (N.  Y.) 
138,  72  N.  Y.  330  ;  Matter  of  New  York,  etc., 
R.  Co.,  99  N.  Y.  12,  23  Am.  &  Eng.  R.  Cas. 
43;  Matter  of  Boston,  etc.,  R.  Co.,  53  N.  Y. 
574  ;  New  York  Cent.,  etc.,  R.  Co.  v.  Metro- 
politan Gas-light  Co.,  63  N.  Y.  326  ;  Matter  of 
Rochester  Water  Com'rs,  66  N.  Y.  413  ;  Mat- 
ter of  Buffalo,  68  N.  Y.  167  ;  Prospect  Park, 
etc.,  R.  Co.  v.  Williamson,  91  N.  Y.  552,  14 
Am.  &  Eng.  R.  Cas.  34. 

North  Carolina. — North  Carolina,  etc.,  R. 
Co.  v.  Carolina  Cent.  R.  Co.,  83  N.  Car.  489. 

Ohio. — Iron  R.  Co.  v.  Ironton,  19  Ohio  St. 
299. 

Pennsylvania. — Com.  v.  Pensylvania  Canal 
Co.,  66  Pa.  St.  41,  5  Am.  Rep.  329. 

Texas. — State  v.  Southern  Pac.  R.  Co.,  24 
Tex.  80. 

Vermont. — White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590  ;  Armington 
v.  Barnet,  15  Vt.  745,  40  Am.  Dec.  705. 

Virginia. — James  River,  etc.,  Co.  v.  Thomp- 
son, 3  Gratt.  (Va.)  270  ;  Tuckahoe  Canal  Co. 
v.  Tuckahoe,  etc.,  R.  Co.,  11  Leigh  (Va.)  43, 
36  Am.  Dec.  374. 

1.  Constitutional  Provisions  Subjecting  Property 
of  Corporations  to  Right  of  Eminent  Domain. — 
Alabama  Const.,  art.  I,  §24;  Arkansas  Const., 
art.  17,  §  9  ;  California  Const.,  art.  12,  §  8  ; 
Colorado  Const.,  art.  15,  §  8  ;  Idaho  Const., 
art.  II,  §  8  ;  Illinois  Const.,  art.  11,  §  14  ; 
Kentucky  Const.,  §  195  ;  Nebraska  Const., 
art.  11,  §  6;  Missouri  Const.,  art.  12,  §  4; 
Misissippi  Const.,  §  190  ;  North  Dakota 
Const. 
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art.  16,  §  3  ;  Washington  Const.,  art.  12,  §  10  ; 
West  Virginia  Const.,  art.  11,  §  12  ;  Wyoming 
Const. ,  art.  12,  §  9. 

2.  Franchises  Subject  to  the  Right  of  Eminent 
Domain — England. — Reg.  v.  Wycombe  R.  Co., 
L.  R.  2  Q.  B.  310  ;  Rex  v.  Pease,  4  B.  &  Ad. 
30,  24  E.  C.  L.  17  ;  Atty.-Gen.  v.  Ely,  etc.,  R. 
Co.,  L.  R.  4  Ch.  194  ;  Pugh  v.  Golden  Valley 
R.  Co.,  12  Ch.  Div.  274. 

United  States. — Greenwood  z'.|Union  Freight 
R.  Co.,  105  U.  S.  13,  9  Am.  &  Eng.  R.  Cas. 
526  ;  Richmond,  etc.,  R.  Co.  v.  Louisa  R.  Co., 
13  How.  (U.  S.)  71  ;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650;  Monon- 
gahela  Nav.  Co.  v.  U.  S.,  148  U.  S.  312  ;  Minot 
v.  Philadelphia,  etc.,  R.  Co. ,2  Abb.  (U.  S.)323; 
Bonaparte  v.  Camden,  etc.,  R.  Co.,  1  Baldw. 
(U.  S.)  205  ;  West  River  Bridge  Co.  v.  Dix,  6 
How.  (U.  S.)  507. 

A labama. — Alabama,  etc. ,  R.  Co.  v.  Kenney, 
39  Ala.  307  ;  New  Orleans,  etc.,  R.  Co.  v. 
Southern,  etc.,  Tel.  Co.,  53  Ala.  211. 

Connecticut.  —  East  Hartford  v.  Hartford 
Bridge  Co.,  17  Conn.  79  ;  Enfield  Toll  Bridge 
Co.  v.  Hartford,  etc. ,  R.  Co.,  17  Conn.  40,  42 
Am.  Dec.  716  ;  Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  454,  44  Am. 
Dec.  556  ;  New  York,  etc.,  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  36  Conn.  198  ;  Bridgeport  v.  New 
York,  etc.,  R.  Co.,  36  Conn.  255,  4  Am.  Rep. 
63. 

Ceorgta.  —  Shorter  v.  Smith,  9  Ga.  517; 
Atlantic,  etc.,  R.  Co.  v.  Mann,  43  Ga. 
200. 

Illinois. — Metropolitan  City  R.  Co.  v.  Chi- 
cago West  Division  R.  Co.,  87  111.  317  ;  Illi- 
nois, etc.,  Canal  v.  Chicago,  etc,  R.  Co.,  14 
111.  314  ;  Chicago,  etc.,  R.  Co.  v.  Lake,  71 
111.  333  ;  St.  Louis,  etc.,  R.  Co.  v.  Springfield, 
etc.,  R.  Co.,  96  111.  274  ;  Lake  Shore,  etc.,  R. 
Co.  v.  Chicago,  etc.,  R.  Co.,  97  111.  506  ;  East 
St.  Louis  Connecting  R.  Co.  v.  East  St.  Louis 
Union  R.  Co.,  108  111.  265  ;  St.  Louis,  etc., 
R.  Co.  v.  Illinois  Blind  Inst.,  43  111.  303. 

Indiana. — Lafayette  Plankroad  Co.  v.  New 
Albany,  etc.,  R.  Co.,  13  Ind.  90,  74  Am.  Dec. 
246;  Newcastle,  etc. ,  R.  Co.  v.  Peru,  etc.,  R. 
Co.,  3  Ind.  464  ;  Crossley  v.  O'Brien,  24  Ind. 
329,  87  Am.  Dec.  329. 

Kentucky. — Lexington,  etc.,  R.  Co.  v.  Ap- 
plegate,  8  Dana  (Ky.)  289,  33  Am.  Dec. 
497- 

Louisiana. — Canal,  etc.,  St.  R.  Co.  v.  Cres- 
cent City  R.  Co.,  41  La.  Ann.  561. 

Maine.  —  Belfast  Academy  v.  Salmond,  11 
Me.  109;  State  v.  Noyes,  47  Me.  189. 

Maryland.  —  Pennsylvania  R.  Co.  v.  Balti- 
more, etc.,  R.  Co. ,60  Md.  263  ;  Baltimore, etc., 
Turnpike  Co.  v.  Union  R.  Co.,  35  Md.  224,  6 
Am.  Rep.  397;  Bellona  Co.'s  Case,  3  Bland 
(Md.)  442  ;  Chesapeake,  etc.,  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  1. 

Massachusetts. — Boston  Water  Power  Co.  v. 
Boston,  etc.,  R.  Corp.,  23  Pick.  (Mass.)  360; 
Eastern  R.  Co.  v.  Boston,  etc.,  R.  Co.,  ill 
Mass.  125,  15  Am.  Rep.  13  ;  Housatonic  R.  Co. 
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In  the  Hands  of  a  Receiver. 


The  constitutions  of  a  number  of  the  United  States  contain  provisions  by 
which  the  franchises  of  corporations  are  made  subject  to  the  right  of  eminent 
domain.1 

4.  Property  in  the  Hands  of  a  Receiver. — Property  in  the  hands  of  a  receiver 
may  be  condemned  and  taken  under  the  power  of  eminent  domain  and  devoted 
to  a  public  use.2 


v.  Lee,  etc.,  R.  Co.,  118  Mass.  391  ;  West  Bos- 
ton Bridge  v.  Middlesex  County,  10  Pick. 
(  M  ,iss. )  270;  Worcester,  etc,  R.  Co.  v.  Railroad 
Com'rs,  118  Mass.  561  ;  Central  Bridge  Corp. 
v.  Lowell,  4  Gray  (Mass.)  474;  Boston,  etc., 
R.  Corp.  v.  Salem,  etc.,  R.  Co.,  2  Gray  (Mass.) 

35  ;  Springfield  v.  Connecticut  River  R.  Co., 
4  Cush.  (Mass.)  63;  Forward  v.  Hampshire, 
etc..  Canal  Co.,  22  Pick.  (Mass.)  462  ;  Merri- 
mack River  Locks,  etc.  v.  Lowell,  7  Gray 
(Mass.)  226  ;  Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  5»8  ;  Met- 
ropolitan R.  Co.  v.  Highland  St.  R.  Co.,  118 
Mass.  290  ;  Central  Bridge  Corp.  v.  Lowell,  15 
Gray  (Mass.)  106  ;  Talbot  v.  Hudson,  16  Gray 
<Mass.)  417. 

Michigan.  —  East  Saginaw  Mfg.  Co.  v.  East 
Saginaw,  19  Mich.  2S2,  2  Am.  Rep.  82  ;  Toledo 
etc.,  R.  Co.  v.  Detroit,  etc.,  R.  Co.,  62  Mich. 
564,  4  Am.  St.  Rep.  875  ;  Grand  Rapids,  etc., 
R.  Co.  v.  Grand  Rapids,  etc.,  R.  Co.,  35  Mich. 
265. 

Minnesota. — Milwaukee,  etc.,  R.  Co.  v. 
Faribault,  23  Minn.  167. 

New  Hampshire. —  Crosby  v.  Hanover,  36 
N.  H.  420  ;  Northern  R.  Co.  v.  Concord,  etc., 
R.  Co.,  27  N.  H.  183  ;  Peirce  v.  Somersworth, 
10  N.  H.  370;  Backus  v.  Lebanon,  11  N.  H. 
20,  35  Am.  Dec.  466  ;  Barber  v.  Andover,  8 
N.  H.  398  ;  Piscataqua  Bridge  v.  New-Hamp- 
shire Bridge,  7  N.  H.  35  ;  State  v.  Canterbury, 
28  N.  H.  195  ;  Troy  v.  Cheshire  R.  Co..  23  N. 
H.  83,  55  Am.  Dec.  177. 

New  Jersey. — State  v.  Easton,  etc.,  R.  Co., 

36  N.  J.  L.  181  ;  State  v.  Montclair  R.  Co.,  35 
N.  J.  L.  328  ;  New  Jersey  Southern  R.  Co.  v. 
Long  Branch  Com'rs,  39  N.  J.  L.  28  ;  Dela- 
ware, etc.,  Canal  Co.  v.  Camden,  etc.,  R.  Co., 
16  N.  J.  Eq.  321  ;  Citizens  Coach  Co.  v.  Cam- 
den Horse  R.  Co.,  33  N.  J.  Eq.  267,  36  Am. 
Rep.  542  ;  Black  v.  Delaware,  etc.,  Canal  Co., 
24  N.  J.  Eq.  455  ;  Miller  v.  Craig,  11  N.  J.  Eq. 
175  ;  Stevens  v.  Paterson,  etc.,  R.  Co.,  34  N. 
J.  L.  532,  3  Am.  Rep.  269;  Starr  v.  Camden, 
etc.,  R.  Co.,  24  N.  J.  L.  592. 

New  York. — Matter  of  Boston,  etc.,  R.  Co., 
53  N.  Y.  574 ;  Matter  of  Kerr,  42  Barb.  (N.  Y.) 
119  ;  Matter  of  Buffalo,  68  N.  Y.  167  ;  Matter 
of  Ninth  Ave.,  45  N.  Y.  729  ;  Matter  of  Roch- 
ester Water  Com'rs,  66  N.  Y.  413  ;  New  York 
Cent.,  etc.,  R.  Co.  v.  Metropolitan  Gaslight 
Co.,  63  N.  Y.  326  ;  Sixth  Ave.  R.  Co.  v.  Kerr, 
45  Barb.  (N.  Y.)  138  ;  Miller  v.  New  York, 
etc.,  R.  Co.,  21  Barb.  (N.  Y.)  513  ;  New  York 
City,  etc.,  R.  Co.  v.  Central  Union  Tel.  Co., 
21  Hun  (N.  Y.)  261. 

North  Carolina. — North  Carolina,  etc.,  R. 
Co.  v.  Carolina  Cent.   R.  Co.,  83  N.  Car. 

489- 

Ohio. — Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18 
Ohio  St.  92  ;  Hickok  v.  Hine,  23  Ohio  St.  523, 
13  Am.  Rep.  255  ;  Lake  Shore,  etc.,  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  30  Ohio  St.  604; 
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Kinsman  St.  R.  Co.  v.  Broadway,  etc.,  St.  R. 
Co.,  36  Ohio  St.  239. 

Oregon. — Oregon  Cascade  R.  Co.  v.  Baily, 
3  Oregon  164. 

Pennsj'lvania. — Cleveland,  etc.,  R.  Co.  v. 
Speer,  56  Pa.  St.  325,  94  Am.  Dec.  84  ;  Com. 
v.  Pennsylvania  Canal  Co.,  66  Pa.  St.  41,  5 
Am.  Rep.  329  ;  Pennsylvania  R.  Co.'s  Appeal, 
93  Pa.  St.  150,  3  Am.  &  Eng.  R.  Cas.  507  ;  In 
re  Towanda  Bridge  Co.,  91  Pa.  St.  216,  37 
Leg.  Int.  389  ;  Com.  v.  Pittsburg,  etc.,  R.  Co., 
58  Pa.  St.  26  ;  Philadelphia,  etc.,  Ferry  Pass. 
R.  Co.'s  Appeal,  102  Pa.  St.  123  ;  Philadelphia, 
etc.,  R.  Co.'s  Appeal,  120  Pa.  St.  90  ;  In  re 
Twenty-second  St.,  102  Pa.  St.  108. 

Tennessee.  —  Red  River  Bridge  Co.  v.  Clarks- 
ville,  r  Sneed  (Tenn.)  176,  60  Am.  Dec.  143. 

Vermont. — Armington  v.  Barnet,  15  Vt.  745, 
40  Am.  Dec.  705  ;  White  River  Turnpike  Co. 
v.  Vermont  Cent.  R.  Co.,  21  Vt.  590  ;  West 
River  Bridge  Co.  v.  Dix,  16  Vt.  446. 

Virginia. — Tuckahoe  Canal  Co.  v.  Tucka- 
hoe,  etc.,  R.  Co.,  11  Leigh  (Va.)  43,  36  Am. 
Dec.  374  ;  James  River,  etc.,  Co.  v.  Thomp- 
son, 3  Gratt.  (Va.)  270;  Alexandria,  etc.,  R. 
Co.  v.  Alexandria,  etc.,  R.  Co.,  75  Va.  780,  40 
Am.  Rep.  743. 

Authorizing  Cars  of  One  Company  to  Bun  on 
Tracks  of  Another. — One  very  common  method 
of  appropriating  the  franchises  of  a  railroad 
company  is  to  authorize  the  cars  of  another 
company  to  run  upon  its  tracks.  Sixth  Ave. 
R.  Co.  v.  Kerr,  45  Barb.  (N.  Y.)  138  ;  Jersey 
City,  etc.,  R.  Co.  v.  Jersey  City,  etc.,  Horse 
R.  Co.,  20  N.  J.  Eq.  61  ;  Worcester,  etc.,  R. 
Co.  v.  Railroad  Com'rs,  118  Mass.  561  ;  Met- 
ropolitan R.  Co.  v.  Highland  St.  R.  Co.,  118 
Mass.  290.  Where  this  is  done  the  legisla- 
ture may,  in  order  to  determine  the  appro- 
priate rate  of  compensation,  require  an  ac- 
count of  the  business  carried  on  upon  the 
tracks  by  the  second  company.  Metropolitan 
R.  Co.  v.  Quincy  R.  Co.,  12  Allen  (Mass.)  262  ; 
Lexington,  etc.,  R.  Co.  v.  Fitchburg  R.  Co., 
14  Gray  (Mass.)  266. 

1.  Constitutional  Provisions  Subjecting  Fran- 
chises to  the  Bight  of  Eminent  Domain. — Ala- 
bama Const.,  art.  1,  §  24;  Arkansas  Const., 
art.  17,  §  9  ;  California  Const.,  art.  12,  §  8  ; 
Colorado  Const.,  art.  15,  §  8  ;  Idaho  Const., 
art.  11,  §  8  ;  Illinois  Const.,  art.  11,  §  14  ; 
Kentucky  Const.,  §  195;  Mississippi  Const., 
§  190  ;  Missouri  Const.,  art.  12,  §4;  Nebraska 
Const.,  art.  11,  §  6  ;  Arorth  Dakota  Const., 
art.  7,  §  134  ;  Pennsylvania  Const.,  art.  16, 
§3  ;  Washington  Const.,  art.  12,  §  10;  West 
Virginia  Const.,  art.  II,  §  12  ;  Wyoming 
Const.,  art.  12,  §  9. 

2.  Property  in  the  Hands  of  a  Receiver. — West- 
ern Union  Tel.  Co.  v.  Atlantic,  etc.,  Tel.  Co., 
7  Biss.  (U.  S.)  367  ;  Tink  v.  Rundle,  10  Beav. 
318;  Central  R.  Co.  v.  Pennsylvania  R.  Co., 
31  N.  J.  Eq.  475. 
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5.  Indian  Lands. — Land  owned  by  the  Indians  may  be  taken  under  the 
power  of  eminent  domain  for  public  use.1 

6.  Property  Already  Devoted  to  a  Public  Use — a.  General  Rule. — While 
property  condemned  for  a  particular  public  use  or  purpose  cannot,  unless  the 
fee  has  been  taken,  be  devoted  to  a  public  use  or  purpose  different  from  that 
for  which  the  property  was  originally  taken,3  it  does  not  follow  that  property 
which  has  been  once  taken  for  a  public  use  may  not  be  again  taken  for  another 
purpose.  The  power  of  the  legislature  to  thus  take  property  which  has  already 
been  devoted  to  a  public  use  and  devote  it  to  another  and  a  different  public 
use  has  frequently  been  sustained.3 


1.  Land  Owned  by  Indians.  — Johnson  v. 
Mackintosh,  8  Wheat.  (U.  S.)  543  ;  Wads- 
worth  v.  Buffalo  Hydraulic  Assoc.,  15  Barb. 
(N.  Y.)83. 

2.  Property  Must  Be  Devoted  to  Use  for  Which 
Condemned — United  States. — Illinois,  etc.,  R., 
etc.,  Co.  v.  St.  Louis,  etc.,  Elevator  Co.,  2 
Dill.  (U.  S.)  82;  Barclay  v.  Howell,  6  Pet. 
(U.  S.)  498;  Barney  v.  Keokuk,  94  U.  S.  324. 

Connecticut . — Imlay  v.  Union  Branch  R. 
Co.,  26  Conn.  249,  68  Am.  Dec.  392. 

Iowa. — Warren  v.  Lyons  City,  22  Iowa  357. 

Kentucky. — Louisville  v.  Louisville  Rolling 
Mill,  3  Bush  (Ky.)  416,  96  Am.  Dec.  243. 

Missouri. — Belcher  Sugar  Refining  Co.  v. 
St.  Louis  Grain  Elevator  Co.,  82  Mo.  121; 
Cape  Girardeau,  etc..  Macadamized,  etc., 
Road  Co.  v.  Renfroe,  58  Mo.  265;  Williams 
v.  Natural  Bridge  Plank  Road  Co.,  21  Mo. 
582;  Rutherford  v.  Taylor,  38  Mo.  315;  Price 
v.  Thompson,  48  Mo.  363. 

New  Jersey. — State  v.  Laverack,  34  N.  J.  L. 
202. 

New  York. — Presbvterian  Soc.  v.  Auburn, 
etc.,  R.  Co.,  3  Hill  (N.  Y.)  567;  Trenor  v. 
Jackson,  46  How.  Pr.  (N.  Y.  Super.  Ct.)  397; 
Brooklyn  Park  Com'rs  v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70. 

Ohio. — Board  of  Education  v.  Van  Wert,  18 
Ohio  St.  225. 

Tennessee. — Memphis  v.  Wright,  6  Yerg. 
(Tenn.)  497,  27  Am.  Dec.  489. 

See  supra,  this  title,  The  Public  Use — Right 
to  Change  the  Use. 

3.  Bight  to  Condemn  Property  Already  Devoted 
to  a  Public  Use — United  States. — Denver,  etc., 
R.  Co.  v.  Denver,  etc.,  R.  Co.,  17  Fed.  Rep. 
867,  14  Am.  &  Eng.  R.  Cas.  83. 

Alabama. — Alabama,  etc.,  R.  Co.  v.  Ken- 
ney,  39  Ala.  307. 

Connecticut. — New  York,  H.  &  N.  R.  Co.  v. 
Boston,  H.  &  E.  R.  Co.,  36  Conn.  196;  Ever- 
green Cemetery  Association  v.  City  of  N.  H., 
43  Conn.  234.  21  Am.  Rep.  643. 

Georgia. — Atlantic,  etc.,  R.  Co.  v.  Mann, 
43  Ga.  200. 

Illinois. — Illinois  &  M.  C.  v.  Chicago  &  R. 
I.  R.  Co.,  14  111.  314;  St.  Louis,  etc.,  R.  Co.  v. 
Blind  Inst..  43  111.  303;  City  of  Jacksonville 
v.  Jacksonville  R.  Co.,  67  111.  540;  Metropol- 
itan City  R.  Co.  v.  Chicago  (West  Div.)  R. 
Co.,  87  111.  317;  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  96  111.  125;  Chicago, 
etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  112  111. 
589- 

Indiana. — Newcastle,  etc.,  R.  Co.  v.  Peru, 
etc.,  R.  Co.,  3  Ind.  464:  Baltimore  &  O.  C. 
R.  Co.  v.  North,  103  Ind.  486,  23  Am.  &  Eng. 
R.  Cas.  36. 
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Iowa. — Cook  v.  City  of  Burlington,  30  Iowa 
94,  44  Am.  Rep.  679. 

Kentucky. — Lexington,  etc.,  R.  Co.  v.  Ap- 
plegate,  8  Dana  (Ky.)  289,  33  Am.  Dec.  497. 

Maryland. — Baltimore,  etc.,  Turnpike  Co. 
v.  Union  R.  Co.,  35  Md.  224. 

Massachusetts. — Inhabitants  of  Springfield  v. 
Connecticut  R.  R.  Co.,  4  Cush.  (Mass.)  63; 
Bingham,  etc.,  Bridge,  etc.,  Corp.  v.  Norfolk 
County,  6  Allen  (Mass.)  360;  Boston,  etc.,  R. 
Corp.  v.  Salem,  etc.,  R.  Co.,  2  Gray  (Mass.) 
1;  Central  Bridge  Corp.  v.  Lowell,  4  Gray 
(Mass.)  474;  Com.  v.  Essex  Co.,  13  Gray 
(Mass.)  247;  Boston  Water-Power  Co.  v.  Bos- 
ton, etc.,  R.  Corp.,  23  Pick.  (Mass.)  360;  East- 
ern R.  Co.  v.  Boston,  etc.,  R.  Co..  11  Mass. 
125,  15  Am.  Rep.  13  ;  Old  Colony  R.  Co.  v. 
Framingham  Water  Co.,  153  Mass.  561;  Hav- 
erhill Bridge  v.  Essex  County,  103  Mass.  120, 
4  Am.  Rep.  518;  Housatonic  R.  Co.  v.  Lee, 
etc.,  R.  Co.,  118  Mass.  391;  Boston  v.  Brook- 
line,  156  Mass.  172. 

Minnesota. — Milwaukee,  etc.,  R.  Co.  v.  Fari- 
bault, 23  Minn.  167;  St.  Paul  Union  Depot 
Co.  v.  St.  Paul,  30  Minn.  359. 

Montana. — Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  50  Am.  St.  Rep. 
508. 

New  Hampshire.  —  Piscataqua  Bridge  v. 
New  Hampshire  Bridge  Co.,  7  N.  H.  35  ; 
Barber  v.  Andover,  8  N.  H.  398;  Backus  v. 
Lebanon,  11  N.  H.  19,  35  Am.  Dec.  466;  Troy 
v.  Cheshire  R.  Co.,  23  N.  H.  83,  55  Am.  Dec. 
177- 

New  Jersey. — Delaware,  etc.,  Canal  Co.  v. 
Camden,  etc.,  R.  Co.,  16  N.  J.  Eq.  321;  Starr 
v.  Camden,  etc.,  R.  Co.,  24  N.  J.  L.  592;  Ste- 
vens v.  Paterson,  etc.,  R.  Co.,  34  N.  J.  L.  532, 
3  Am.  Rep.  269;  State  v.  Montclair  R.  Co.,  35 
N.  J.  L.  328;  State  v.  Easton,  etc.,  R.  Co.,  36 
N.  J.  L.  181;  New  Jersey  Southern  R.  Co.  v. 
Long  Branch  Com'rs,  39  N.  J.  L.  28. 

New  York.— In  re  New  York  &  B.  B.  R. 
Co.,  20  Hun  (N.  Y.)  201  ;  Matter  of  Kerr, 
42  Barb.  (N.  Y.)  119;  Prospect  Park  &  C  I. 
R.  Co.  v.  Williamson,  91  N.  Y.  552,  14  Am. 
&  Eng.  R.  Cas.  34;  In  re  Prospect  Park  & 
C.  I.  R.  Co.,  67  N.  Y.  371,  15  Am.  Ry.  Rep. 
102;  Matter  of  Boston,  etc.,  R.  Co..  53  N.  Y. 
574;  In  re  City  of  Buffalo,  68  N.  Y.  167; 
People  v.  Smith,  21  N.  Y.  598. 

Ohio. — Little  Miami  C.  &  Z.  R.  Co.  v.  Day- 
ton, 23  Ohio  St.  510;  Hickok  v.  Iline,  23 
Ohio  St.  523,  13  Am.  Rep.  255;  Kinsman 
St.  R.  Co.  v.  Broadway,  etc.,  St.  R.  Co.,  36 
Ohio  St.  239;  State  v.  Cincinnati  Cent.  R.  Co. 
37  Ohio  St.  157,  176. 

Pennsylvania. — Cleveland,  etc.,  R.  Co.  v. 
Spcer,  56  Pa.  St.  325,  94  Am.  Dec.  84;  Com. 
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b.  Application  OF  THE  Rule. — This  rule  has  been  applied  in  cases  where 
one  railroad  company  seeks  to  condemn  property  of  another  already  devoted 
to  a  public  use  ; 1  or  where  a  city,  town,  or  county  attempts  to  lay  out  streets 
or  highways  over  lands  of  a  railroad  or  other  private  corporation  which  are 
devoted  to  a  public  use  ;  2  or  where  a  railroad  company  seeks  to  lay  out  a 
road  over  a  public  street  or  highway,3  or  through  land  acquired  by  a  city  for 
a  reservoir,4  or  through  a  cemetery.5 

c.  Mode  of  Expressing  Legislative  Authority — (i)  General  Rule. — 
The  general  principle  is  well  settled  and  has  been  applied  in  a  great  variety  of 
cases,  that  property  which  has  already  been  legally  appropriated  to  one  public 
use  is  not  to  be  afterwards  subjected  to  another  wholly  inconsistent  with  and 
which  supersedes  the  former,  unless  the  intention  of  the  legislature  that  it  shall 
be  so  taken  has  been  manifested  in  express  terms  or  by  necessary  implica- 
tion.0 Hence  from  any  general  grant,  although  it  contains  no  express  words 
of  exception,  there  is  necessarily  excepted  property  already  devoted  to  a  pub- 
lic use.7 


v.  Pennsylvania  Canal  Co.,  66  Pa.  St.  41,  4 
Am.  Rep.  329;  In  re  Towanda  Bridge  Co.,  91 
Pa.  St.  216;  Pennsylvania  R.  Co.'s  Appeal, 
93  Pa.  St.  150,  3  Am.  &  Eng.  R.  Cas.  507. 

Vermont. — White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590. 

Virginia. — Alexandria  &  F.  R.  Co.  v.  Alex- 
andria &  W.  R.  Co.,  75  Va.  780,  10  Am.  & 
Eng.  R.  Cas.  23,  40  Am.  Rep.  743;  Tuckahoe 
Canal  Co.  v.  Tuckahoe,  etc.,  R.  Co.,  11  Leigh 
(Va.)  43,  36  Am.  Dec.  374. 

West  Virginia.— Baltimore  R.  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812,  10  Am.  & 
Eng.  R.  Cas.  444. 

1.  Application  of  the  Rule — Where  One  Rail- 
way Seeks  to  Condemn  Property  of  Another— Eng- 
land.— Dublin,  etc.,  Co.  v.  Navan,  etc.,  R.  Co., 
5  Ir.  R.  Eq.  393. 

United  States. — Lake  Shore,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  8  Fed.  Rep.  858. 

California. — Lake  Pleasanton  Water  Co.  v. 
Contra  Costa  Water  Co.,  67  Cal.  659  ;  Contra 
Costa  Coal  Mines  R.  Co.  v.  Moss,  23  Cal. 
325- 

Maryland. — Chesapeake,  etc.,  Canal  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  1. 

Massachusetts. — Housatonic  R.  Co.  v.  Lee, 
etc.,  R.  Co.,  118  Mass.  391;  Worcester,  etc., 
R.  Co.  v.  Railroad  Com'rs,  118  Mass.  561; 
Boston,  etc.,  R.  Co.  v.  Lowell,  etc.,  R.  Co., 
124  Mass.  368  ;  Providence,  etc.,  R.  Co.  v. 
Norwich,  etc.,  R.  Co.,  138  Mass.  277. 

Oregon. — Oregon  Cascade  R.  Co.  v.  Baily, 
3  Oregon  164. 

Virginia. — Alexandria,  etc.,  R.  Co.  v. 
Alexandria,  etc.,  R.  Co.,  75  Va.  780,  40  Am. 
Rep.  743,  10  Am.  &  Eng.  R.  Cas.  23. 

2.  Same— Where  Municipality  Seeks  to  Lay  Out 
Highway — Connecticut.- — Evergreen  Cemetery 
Assoc.  v.  New  Haven,  43  Conn.  234,  21  Am. 
Rep.  643;  Bridgeport  v.  New  York,  etc.,  R. 
Co.,  36  Conn.  255,  4  Am.  Rep.  63. 

Indiana. — Crossley  v.  O'Brien,  24  Ind. 
325,  87  Am.  Dec.  329;  Baltimore,  etc.,  R.  Co. 
v.  North,  103  Ind.  486. 

Massachusetts. — West  Boston  Bridge  v. 
Middlesex  County,  10  Pick.  (Mass.)  270. 

Minnesota. — Milwaukee,  etc.,  R.  Co.  v. 
Faribault,  23  Minn.  167  ;  St.  Paul  Union 
Depot  Co.  v.  St.  Paul,  30  Minn.  359. 


Missouri. — Hannibal  v.  Hannibal,  etc.,  R. 
Co.,  49  Mo.  480. 

New  Jersey. — New  Jersey  Southern  R.  Co. 
v.  Long  Branch  Com'rs,  39  N.  J.  L.  28. 

New  York. — Albany  Northern  R.  Co.  v. 
Brownell,  24  N.  Y.  345;  Prospect  Park,  etc., 
R.  Co.  v.  Williamson,  91  N.  Y.  552,  14  Am.  & 
Eng.  R.  Cas.  34. 

3.  Same — Where  Railroad  Seeks  to  Locate  Road 
over  Street  or  Highway.  —  Massachusetts.  — 
Springfield  v.  Connecticut  River  R.  Co.,  4 
Cush.  (Mass.)  63. 

Pennsylvania. — Cleveland,  etc.,  R.  Co.  v. 
Speer,  56  Pa.  St.  325,  94  Am.  Dec.  84;  Com. 
v.  Erie,  etc.,  R.  Co.,  27  Pa.  St.  339,  67  Am. 
Dec.  471  ;  Cake  v.  Philadelphia,  etc.,  R.  Co., 
87  Pa.  St.  307. 

4.  State  v.  Montclair,  35  N.  J.  L.  328. 

5.  Egypt  St.,  2  Grant's  Cas.  (Pa.)  455. 

6.  Legislative  Intent  Must  Appear  by  Express 
Terms  or  Necessary  Implication. — Fort  Wayne 
v.  Lake  Shore,  etc.,  R.  Co.,  132  Ind.  558,  32 
Am.  St.  Rep.  277;  ^/.Wellington,  16  Pick. 
(Mass.)  87;  Boston  Water-Power  Co.  v.  Bos- 
ton, etc.,  R.  Co.,  23  Pick.  (Mass.)  360;  Pro- 
prietors of  Locks  and  Canals  v.  Lowell,  7 
Gray  (Mass.)  223;  Fall  River  Iron  Works 
v.  Old  Colony  R.  Co.,  5  Allen  (Mass.)  221  ; 
Housatonic  R.  Co.  v.  Lee,  etc.,  R.  Co.,  118 
Mass.  391  ;  Worcester,  etc.,  R.  Co.  v.  Rail- 
road Com'rs,  118  Mass.  561;  Boston,  etc.,  R. 
Co.  v.  Lowell,  etc.,  R.  Co.,  124  Mass.  368; 
Matter  of  Buffalo,  68  N.  Y.  167;  Little  Miami, 
etc.,  R.  Co.  v.  Davis,  23  Ohio  St.  510. 

7.  Property  Devoted  to  a  Public  Use  Excepted 
from  a  General  Grant. — Matter  of  Boston,  etc., 
R.  Co.,  53  N.  Y.  574;  Matter  of  New  York 
Cent.,  etc.,  R.  Co.  v.  Metropolitan  Gas-Light 
Co.,  63  N.  Y.  326;  Matter  of  Buffalo,  68  N.  Y. 
167;  Matter  of  Rochester  Water  Com'rs,  66 
N.  Y.  413  ;  Prospect  Park,  etc.,  R.  Co.  v. 
Williamson,  91  N.  Y.  552,  14  Am.  &  Eng.  R. 
Cas.  34;  Matter  of  New  York,  etc.,  R.  Co.,  99 
N.  Y.  12,  23  Am.  &  Eng.  R.  Cas.  50. 

Property  Acquired  by  Purchase. — It  is  not 
essential  that  the  property  should  have  been 
acquired  under  the  right  of  eminent  domain 
in  order  to  impress  it  with  the  character  of 
property  devoted  to  a  public  use.  Oregon 
Cascade  R.  Co.  v.  Baily,  3  Oregon  164;  St. 
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(2)  By  Express  Words. — The  right  to  take  property  already  devoted  to  a 
public  use  may  of  course  be  expressly  conferred.1 

(3)  By  Necessary  Implication. — The  right  to  take  property  already  devoted 
to  a  public  use  may  arise  by  necessary  implication.3  An  implication  does  not 
arise,  however,  except  from  the  language  of  the  legislative  act,  or  from  its 
being  shown,  by  an  application  of  the  act  to  the  subject-matter,  to  be  a  neces- 
sary condition  to  the  beneficial  enjoyment  and  efficient  exercise  of  the  powers 
expressly  granted,  and  then  only  to  the  extent  of  the  necessity.3  It  has  been 
held  that  there  can  be  no  implication  unless  it  arises  from  a  necessity  so  abso- 
lute that  without  it  the  grant  itself  would  be  defeated  ;  that  it  must  be  a  neces- 
sity arising  from  the  very  nature  of  things  over  which  the  corporation  has  no 
control,  and  not  a  necessity  created  by  the  company  itself  for  its  own  conven- 
ience or  for  the  sake  of  economy.4 

Where  the  Two  Uses  Do  Not  Conflict  —  In  General.  —  While  a  general  grant  will 
not  ordinarily  justify  the  taking  of  property  already  devoted  to  a  public  use  and 
applying  it  to  another  and  a  different  use,  a  general  grant  of  the  power  of 
eminent  domain  for  a  particular  purpose  may  be  sufficient  to  authorize  such 
an  appropriation  as  will  not  essentially  injure  or  interfere  with  the  public  use 
to  which  the  property  is  already  devoted.5 

Streets  or  Highways  Across  Railways. — Thus  the  general  authority  to  lay  out 
streets  and  highways  has  been  held  sufficient  to  authorize  the  opening  of  a 
street  or  highway  across  the  right  of  way  of  a  railroad.6  But  such  general 
authority  is  not  sufficient  to  authorize  the  appropriation  of  a  right  of  way  of  a 
railroad  longitudinally.7  Nor  can  a  highway  be  laid  out  under  such  general 
authority  through  the  grounds  or  shops  of  a  railroad  company.'"* 


Paul  Union  Depot  Co.  v.  St.  Paul,  30  Minn. 
359;  Providence,  etc.,  R.  Co.,  17  R.  I.  324; 
Eldridge  v.  Smith,  34  Vt.  484;  Matter  of  New 
York,  etc.,  R.  Co.,  99  N.  Y.  12.  See  also  In 
re  Alexander  Ave.,  (Supreme  Ct.)  17  N.  Y. 
Supp.  933. 

1.  Express  Authority. — Eastern  R.  Co.  v. 
Boston,  etc..  R.  Co.,  ill  Mass.  125,  15  Am. 
Rep.  18. 

Under  express  authority  one  railroad  com- 
pany may  condemn  the  use  of  the  tracks  of 
another.  Central  City  Horse  R.  Co.  v.  Fort 
Clark  Horse  R.  Co.,  81  111.  523  ;  Pennsyl- 
vania R.  Co.  v.  Baltimore,  etc.,  R.  Co.,  60 
Md.  263  ;  Sixth  Ave.  R.  Co.  v.  Kerr,  45  Barb. 
(N.  Y.)  138. 

2.  Implied  Right  to  Take  Property  Already  De- 
voted to  a  Public  Use. — Providence,  etc.,  R. 
Co.  v.  Norwich,  etc.,  R.  Co.,  138  Mass.  277; 
Housatonic  R.  Co.  v.  Lee  &  Hudson  R.  Co., 
118  Mass.  391  ;  Worcester  &  Nashua  R.  Co.  v. 
R.  Com'rs,  118  Mass.  561  ;  Boston  &  Maine  R. 
Co.  v.  Lowell  &  Lawrence  R.  Co.,  124  Mass. 
368  ;  Fall  River  Iron  Works  v.  Old  Colony  & 
Fall  River  R.  Co.,  5  Allen  (Mass.)  221 ;  Spring- 
field v.  Connecticut  River  R.  Co.,  4  Cush. 
{Mass.)  63. 

3.  Springfield  v.  Connecticut  River  R.  Co., 
4  Cush.  (Mass.)  63;  Milwaukee,  etc.,  R.  Co. 
v.  Faribault,  23  Minn.  167  ;  Matter  of  Buffalo, 
■68  N.  Y.  167;  Hickok  v.  Hine,  23  Ohio  St. 
523,  13  Am.  Rep.  255. 

4.  Pennsylvania  R.  Co.'s  Appeal,  93  Pa. 
St.  150  ;  Pittsburgh  Junction  R.  Co.'s  Appeal, 
122  Pa.  St.  511,  9  Am.  St.  Rep.  128  ;  Sharon 
R.  Co.'s  Appeal,  122  Pa.  St.  533,  9  Am. St.  Rep. 
130.  See,  however,  Butte,  etc.,  R.  Co.  v.  Mon- 
tana Union  R.  Co.,  16  Mont.  504,  50  Am.  St. 
Rep.  508. 


5.  Implied  Right  to  Subject  Property  to  a  New 
Use. — Boston  Water-Power  Co.  v.  Boston, 
etc.,  R.  Corp.,  23  Pick.  (Mass.)  360;  Matter 
of  Rochester  Water  Com'rs,  66  N.  Y.  413; 
Philadelphia,  etc.,   R.  Co.  v.  Philadelphia, 

9  Phila.  (Pa.)  563,  29  Leg.  Int.  (Pa.)  404; 
Baltimore,  etc.,  R.  Co.  v.  Pittsburg,  etc.,  R. 
Co.,  17  W.  Va.  812. 

6.  General  Authority  to  Lay  Out  Streets  or 
Highways.  —  Bridgeport  v.  New  York,  etc.,  R. 
Co.,  36  Conn.  255,  4  Am.  Rep.  63;  St.  Paul, 
etc.,  R.  Co.  v.  Minneapolis,  35  Minn.  141; 
Hannibal  v.  Hannibal,  etc.,  R.  Co.,  49  Mo. 
480;  Albany  Northern  R.  Co.  v.  Brownell,  24 
N.  Y.  345;  Little  Miami,  etc.,  R.  Co.  v.  Day- 
ton, 23  Ohio  St.  510;  New  Jersey  Southern  R. 
Co.  v.  Long  Branch  Com'rs,  39  N.  J.  L.  28. 

But  it  has  been  held  that  a  highway  cannot 
be  laid  out  across  a  navigable  river  without 
the  authority  of  the  legislature,  and  such  au- 
thority is  not  to  be  implied  from  a  general 
statute  empowering  the  Court  of  Sessions  or 
county  commissioners  to  lay  out  highways. 
Com.  v.  Coombs,  2  Mass.  489;  Com.  v.  Rox- 
bury,  9  Gray  (Mass.)  451. 

7.  Bridgeport  v.  New  York,  etc.,  R.  Co., 
36  Conn.  255,  4  Am.  Rep.  63;  New  Jersey 
Southern  R.  Co.  v.  Long  Branch  Com'rs,  39 
N.  J.  L.  28. 

And  it  has  been  held  that  commissioners  of 
highways  could  not,  under  the  general  power 
of  laying  out  highways,  lay  out  a  highway 
longitudinally  for  thirty  rods  over  a  turnpike. 
West  Boston  Bridge  Co.  v.  County  Com'rs, 

10  Pick.  (Mass.)  270;  Com.  v.  West  Boston 
Bridge,  13  Pick.  (Mass.)  195. 

8.  St.  Paul  Union  Depot  Co.  v.  St.  Paul, 
30  Minn.  359:  Milwaukee,  etc.,  R.  Co.  v. 
Faribault,  23  Minn.  167;  Prospect  Park,  etc.. 
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Railway  Across  a  Highway. — General  authority  to  condemn  a  right  of  way  for  a 
railway  has  been  held  sufficient  to  authorize  the  construction  of  such  railway 
across  a  public  highway  1  or  turnpike2  but  not  longitudinally.3 

Railway  Across  Railway. — And  so  it  has  been  held  that  authority  in  general 
terms  to  condemn  a  right  of  way  authorizes  one  railway  company  to  cross  the 
tracks  of  another.1  It  is  immaterial  that  the  railroad  whose  track  is  thus 
crossed  was  chartered  by  the  federal  government.5 

Longitudinal  or  Parallel  Lines. — But  in  order  to  warrant  the  appropriation  of 
property  already  devoted  to  railroad  purposes  for  longitudinal  or  parallel 
lines,  there  must  be  a  grant  in  express  terms  or  an  authority  arising  from  a 


R.  Co.  v.  Williamson,  91  N.  Y.  552;  Chicago, 
etc.,  R.  Co.  v.  Lake,  71  111.  333;  Philadelphia, 
etc.,  R.  Co.  v.  Philadelphia,  9  Phila.  (Pa.) 
563,  29  Leg.  Int.  (Pa.)  404;  Atlanta  v.  Central 
R.,  etc.,  Co.,  53  Ga.  120;  Albany  Northern  R. 
Co.  v.  Brownell,  24  N.  Y.  345. 

1.  General  Authority  to  Locate  Railroad. — 
Springfield  v.  Connecticut  River  R.  Co.,  4 
Cush.  (Mass.)  63;  Morris,  etc.,  R.  Co.  v.  New- 
ark, 10  N.  J.  Eq.  361;  Star  v.  Camden,  etc., 
R.  Co.,  24  N.  J.  L.  592;  State  v.  Montclair  R. 
Co.,  35  N.  J.  L.  330;  Lewis  v.  Germantown, 
etc.,  R.  Co.,  16  Phila.  (Pa.)  608.  39  Leg.  Int. 
(Pa.)  13. 

2.  Ex  p.  Manhattan  Co.,  22  Wend.  (N.  Y.) 

653- 

3.  Enfield  Toll  Bridge  Co.  v.  Hartford,  etc., 
R.  Co.,  17  Conn.  454,  44  Am.  Dec.  556;  Cen- 
tral Bridge  Corp.  v.  Lowell,  4  Gray  (Mass.) 
474;  Northampton  Bridge  Case,  116  Mass. 
442;  Smith  v.  Conway,  17  N.  H.  586;  State  v. 
Canterbury,  28  N.  H.  195;  Crosby  v.  Han- 
over, 36  N.  H.  404;  In  re  Towanda  Bridge 
Co.,  91  Pa.  St.  216;  Red  River  Bridge  Co.  v. 
Clarksville,  1  Sneed  (Tenn.)  176,  60  Am.  Dec. 
143;  West  River  Bridge  Co.  v.  Dix,  16  Vt. 
446.  , 

Authority  to  Locate  Railroad  Between  Specified 
Points. — It  has  been  held  that  a  special  char- 
ter from  the  legislature  authorizing  the  cor- 
poration to  lay  out  and  locate  a  railroad  be- 
tween two  places  named  does  not  confer  au- 
thority to  lay  out  the  railroad  upon  and  along 
an  existing  highway,  unless  it  is  reasonably 
necessary  to  the  enjoyment  of  the  franchise, 
and  the  railroad  cannot  by  reasonable  in- 
tendment be  laid  out  on  any  other  line. 
Springfield  v.  Connecticut  River  R.  Co.,  4 
Cush.  (Mass.)  63;  Com.  v.  Old  Colony  R.  Co., 
14  Gray  (Mass.)  93. 

4.  Implied  Right  of  One  Railroad  to  Cross 
Another — United  States. — New  Orleans  v. 
U.  S.,  10  Pet.  (U.  S.)  662;  Richmond,  etc.,  R. 
Co.  v.  Louisa  R.  Co.,  13  How.  (U.  S.)  71;  Union 
Pac.  R.  Co.  v.  Burlington,  etc.,  R.  Co.,  I  Mc- 
Crary  (U.  S.)  452. 

California. — Market  St.  R.  Co.  v.  Central 
R.  Co.,  51  Cal.  583. 

Connecticut. — New  York,  etc.,  R.  Co.  V. 
Boston,  etc.,  R.  Co.,  36  Conn.  196;  Bridge- 
port v.  New  York,  etc.,  R.  Co.,  36  Conn.  255, 
4  Am.  Rep.  63;  Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716  ;  Enfield  Toll  Bridge  Co.  v.  Hart- 
ford, etc.,  R.  Co.,  17  Conn.  461. 

Illinois.  —  East  St.  Louis  Connecting  R.  Co. 
v.  East  St.  Louis  Union  R.  Co.,  108  111.  265, 
J7  Am.  &  Eng.  R.  Cas.  168;  Central  City 


Horse  R.  Co.  v.  Fort  Clark  Horse  R.  Co.,  81 
111.  523;  Pittsburg,  etc.,  R.  Co.  v.  Reich,  101 
111.  157;  Chicago,  etc.,  R.  Co.  v.  Joliet,  etc., 
R.  Co.,  105  111.  388,  44  Am.  Rep.  799,  14  Am. 
&  Eng.  R.  Cas.  62;  Illinois  Canal  v.  Chicago, 
etc.,  R.  Co.,  14  111.  314;  St.  Louis,  etc.,  R.  Co. 
v.  Springfield,  etc.,  R.  Co.,  96  111.  274;  Lake 
Shore,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
97  111.  506. 

Indiana. — Newcastle,  etc.,  R.  Co.  v.  Peru, 
etc.,  R.  Co.,  3  Ind.  464. 

Maryland. — Baltimore,  etc.,  Turnpike  Co. 
v.  Union  R.  Co.,  35  Md.  224. 

Massachusetts. — Springfield  v.  Connecticut 
River  R.  Co.,  4  Cush.  (Mass.)  63;  Worcester, 
etc.,  R.  Co.  v.  Railroad  Com'rs,  118  Mass. 
561;  Fitchburg  R.  Co.  v.  New  Haven,  etc., 
R.  Co.,  134  Mass.  547,  14  Am.  &  Eng.  R. 
Cas.  95;  Massachusetts  Cent.  R.  Co.  v.  Bos- 
ton, etc.,  R.  Co.,  121  Mass.  125;  Boston 
Water-Power  Co.  v.  Boston,  etc.,  R.  Corp., 
23  Pick.  (Mass.)  360. 

Michigan . — Grand  Rapids,  etc.,  R.  Co.  v. 
Grand  Rapids,  etc.,  R.  Co.,  35  Mich.  265. 

Missouri. — Hannibal  v.  Hannibal,  etc.,  R. 
Co.,  49  Mo.  480. 

New  Hampshire. — Northern  R.  Co.  v.  Con- 
cord, etc.,  R.  Co.,  27  N.  H.  183. 

New  Jersey.— Morris,  etc.,  R.  Co.  v.  Cen- 
tral R.  Co.,  31  N.  J.  L.  205;  State  v.  Easton, 
etc.,  R.  Co.,  36  N.  J.  L.  181;  Glover  v. 
Powell,  10  N.  J.  Eq.  211;  Lehigh  Valley  R. 
Co.  v.  Dover,  etc.,  R.  Co.,  43  N.  J.  L.  528,  14 
Am.  &  Eng.  R.  Cas.  87. 

New  York. — Matter  of  Boston,  etc.,  R.  Co., 
79  N.  Y.  64;  Matter  of  Boston,  etc.,  R.  Co., 
79  N.  Y.  69;  Brooklyn  Cent.,  etc.,  R.  Co. 
Brooklyn  City  R.  Co.,  33  Barb.  (N.  Y.)  420. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v.  Cincin- 
nati, etc.,  R.  Co.,  30  Ohio  St.  604  ;  Little 
Miami,  etc.,  R.  Co.  v.  Dayton,  23  Ohio  St. 
510. 

Pennsylvania. — Pennsylvania  R.  Co.'s  Ap- 
peal, 93  Pa.  St.  150,  3  Am.  &  Eng.  R.  Cas. 
507  ;  Western  Pennsylvania  R.  Co.'s  Appeal, 
99  Pa.  St.  155  ;  Northern  Cent.  R.  Co.'s 
Appeal,  103  Pa.  St.  621  ;  Pittsburg,  etc.,  R. 
Co.  v.  Southwest  Pennsylvania  R.  Co.,  77  Pa. 
St.  173. 

Vermont—  White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  591. 

West  Virginia. — Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

5.  Northern  Pac.  R.  Co.  v.  St.  Paul,  etc., 
R.  Co.,  1  McCrary  (U.  S.)  302  ;  Union  Pac. 
R.  Co.  v.  Burlington,  etc.,  R.  Co.,  1  McCrary 
(U.  S.)  452  ;  Union  Pac.  R.  Co.  v.  Leaven- 
worth, etc.,  R.  Co.,  29  Fed.  Rep.  728. 
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necessary  implication.  A  grant  of  authority  in  general  terms  is  not  sufficient 
in  the  absence  of  a  necessary  implication.1 

7.  State  Property. — It  is  held  that  state  property  is  subject  to  the  federal 
power  of  eminent  domain.* 


1.  Longitudinal  or  Parallel  Lines — England. — 
Atty.-Gen.  v.  Ely,  etc.,  R.  Co.,  L.  R.  4  Ch. 
194,  L.  R.  6  Eq.  106  ;  Reg.  v.  Wucombe  R. 
Co.,  L.  R.  2  Q.  B.  310  ;  Pugh  v.  Golden  Valley 
R.  Co.,  12  Ch.  Div.  274. 

Alabama. — See  Mobile,  etc.,  R.  Co.  v.  Ala- 
bama Midland  R.  Co.,  87  Ala.  501. 

California.  —  Contra  Costa  Coal  Mines  R. 
Co.  v.  Moss,  23  Cal.  323. 

Connecticut. — Bridgeport  v.  New  York,  etc., 
R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63  ;  Dan- 
bury,  etc.,  R.  Co.  v.  Norwalk,  37  Conn.  109. 

Georgia. — Atlanta  v.  Central  R.  Co.,  53  Ga. 
120;  Davis  v.  East  Tennessee,  etc.,  R.  Co., 
87  Ga.  605. 

Illinois. — Central  City  Horse  R.  Co.  v. 
Fort  Clark  Horse  R.  Co.,  81  111.  523  ;  St. 
Louis,  etc.,  R.  Co.  v.  Haller,  82  111.  208  ; 
Chicago,  etc.,  R.  Co.  v.  Joliet,  etc.,  R.  Co.,  105 
111.  388,  44  Am.  Rep.  799,  14  Am.  &  Eng.  R. 
Cas.  76. 

Indiana. — Fort  Wayne  v.  Lake  Shore,  etc., 
R.  Co.,  132  Ind.  558,  32  Am.  St.  Rep.  277. 

Maryland. — Northern  Cent.  R.  Co.  v.  Balti- 
more, 46  Md.  425. 

Massachusetts. — Housatonic  R.  Co.  v.  Lee, 
etc.,  R.  Co.,  118  Mass.  391  ;  Springfield  v. 
Connecticut  River  R.  Co.,  4  Cush.  (  Mass.)  63  ; 
Boston,  etc.,  R.  Co.  v.  Lowell,  etc.,  R.  Co., 
124  Mass.  368  ;  Worcester,  etc.,  R.  Co.  v. 
Railroad  Com'rs,  118  Mass.  561. 

New  Jersey. — Morris,  etc. ,  R.  Co.  v.  Newark, 
10  N.  J.  Eq.  352  ;  Greenwich  Tp.  v.  Easton, 
etc.,  R.  Co.,  24  N.  J.  Eq.  217,  25  N.  J.  Eq. 
565  ;  Newark,  etc.,  R.  Co.  v.  Newark,  23  N.  J. 
Eq.  515  ;  Atty.-Gen.  v.  Morris,  etc.,  R.  Co.,  19 
N.  J.  Eq.  386  ;  State  v.  Easton,  etc.,  R.  Co., 
36  N.  J.  L.  181  ;  State  v.  Hoboken,  35  N.  J. 
L.  205;  Starr  v.  Camden,  etc.,  R.  Co.,  24  N. 
J.  L.  592. 

New  York.— Matter  of  Buffalo,  68  N.  Y.  167. 

Oregon. — Oregon  Cascade  R.  Co.  v.  Bailey, 
3  Oregon  164. 

Pennsylvania. — Cake  v.  Philadelphia,  etc., 
R.  Co.,  87  Pa.  St.  307;  Cleveland,  etc.,  R. 
Co.  v.  Speer,  56  Pa.  St.  325,  94  Am.  Dec.  84  ; 
Com.  v.  Erie,  etc.,  R.  Co.,  27  Pa.  St.  339,  67 
Am.  Dec.  471. 

Tennessee. — Tennessee,  etc.,  R.  Co.  v. 
Adams,  3  Head  (Tenn.)  596. 

Virginia. — Alexandria,  etc.,  R.  Co.  v. 
Alexandria,  etc.,  R.  Co.,  75  Va.  780,  40  Am. 
Rep.  743. 

In  Housatonic  R.  Co.  v.  Lee,  etc.,  R.  Co., 
118  Mass.  391,  the  court  said  :  "  A  charter  to 
build  and  maintain  a  railroad  between  certain 
points,  without  describing  its  course  and 
direction,  but  leaving  that  to  be  determined 
and  established  by  the  corporation,  as  pro- 
vided  by  the  general  laws,  does  not  prima 
facie  give  any  power  to  lay  out  the  road  over 
land  already  devoted  to,  and  within  the 
recorded  location  of,  another  railroad.  It  is 
not  to  be  presumed  that  the  legislature  in- 
tended to  allow  land  thus  devoted  to  one 
public  use  to  be  subjected  to  another,  unless 
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the  authority  is  given  in  express  words  or  by- 
necessary  implication.  And  such  implication 
can  only  be  found  in  the  language  of  the  act, 
or  from  the  application  of  the  act  to  the  sub- 
ject-matter, so  that  the  railroad  could  not  be 
laid,  in  whole  or  in  part,  by  reasonable  in- 
tendment, on  any  other  line." 

And  in  Worcester,  etc.,  R.  Co.  v.  Railroad 
Com'rs,  118  Mass.  561,  under  the  statute 
establishing  the  union  passenger  station  in 
the  city  of  Worcester  for  five  corporations, 
and  providing  that  one  of  them  "  may  extend 
its  railroad  to  said  union  passenger  station, 
and  for  that  purpose  may  locate,  construct, 
and  maintain  its  railroad  within  the  location 
of  any  other  railroad  corporation  in  said  city 
at  such  places  and  upon  such  terms  as  the 
parties  agree,  or,  in  case  of  disagreement,  as 
the  board  of  railroad  commissioners  deter- 
mines," it  was  held  that  that  board  had  no 
power  to  authorize  the  corporation  named  to 
take,  as  well  as  to  use,  lands  within  the  loca- 
tion of  another  railroad  in  the  city. 

2.  Bight  of  the  United  States  to  Appropriate 
State  Lands. — Stockton  v.  Baltimore,  etc.,  R. 
Co.,  32  Fed.  Rep.  17.  In  this  case,  which  in- 
volved the  right  of  the  United  States  to 
take  land  lying  under  navigable  waters  in 
the  state  of  New  Jersey  for  the  purposes  of  a 
bridge,  it  was  said  :  "  First,  it  is  denied  that 
the  land  of  the  state  can  be  taken  at  all 
without  voluntary  cession  or  consent  of  the 
state  legislature.  If  this  is  so  we  are  brought 
back  to  the  dilemma  of  requiring  the  con- 
sent of  the  state  in  almost  every  case  of  an 
interstate  line  of  communication  by  railroad, 
for  hardly  a  case  can  arise  in  which  some 
property  belonging  to  a  state  will  not  be 
crossed.  It  will  always  be  so  at  the  passage 
of  a  navigable  stream.  This  shows  that  the 
position  cannot  be  sound,  for  it  brings  us  tO' 
a  reductio  ad  absurdum.  It  interposes  an 
effectual  barrier  to  the  execution  of  a  con- 
stitutional power  vested  in  Congress.  It  over- 
looks the  fundamental  principle  that  the  con- 
stitution and  all  laws  made  in  pursuance 
thereof  are  the  supreme  laws  of  the  land  ; 
for  if  the  consent  of  a  state  is  necessary, 
such  state  may  always,  in  pursuit  of  its  own 
interests,  refuse  its  consent,  and  thus  thwart 
the  plain  objects  and  purposes  of  the  constitu- 
tion. One  argument  for  the  position  is  that 
no  part  of  the  territory  of  one  sovereign 
can  be  acquired  by  another  except  by  con- 
quest or  cession  ;  and  therefore  in  a  case  like 
the  present,  where  conquest  is  out  of  the 
question,  it  can  only  be  acquired  by  cession  ; 
and  this  conclusion  is  supposed  to  be  affirmed 
and  provided  for  in  our  federal  system  by  the 
seventeenth  paragraph  of  section  8,  article  I, 
of  the  constitution,  which  gives  to  Congress 
power  to  exercise  exclusive  legislation  over  all 
places  purchased  by  the  consent  of  the  legisla- 
ture of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings.  It 
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Property  of  Ono  State  Situate  in  Another. — Where  one  state  owns  lands  within  the 
limits  of  another  state,  it  occupies  simply  the  position  of  a  private  propri- 
etor, and  its  estate  in  such  lands  is  subject  to  all  the  incidents  of  ordinary 
ownership.1 

8.  Federal  Property. — Even  land  of  the  United  States,  unless  held  for  govern- 
mental purposes,  is  subject  to  the  right  of  eminent  domain.  Thus  land  within 
one  of  the  states  owned  by  the  United  States  as  a  mere  proprietor,  and  not 
reserved  or  appropriated  for  any  of  the  purposes  of  national  government,  may, 
like  the  property  of  an  individual,  be  taken  by  the  state  for  public  use.2 


is  argued  that  this  is  the  only  constitutional 
method  by  which  the  United  States  govern- 
ment can  obtain  the  possession  and  use  of 
lands  within  a  state,  especially  of  lands 
belonging  to  the  state.  The  argument, 
however,  is  directed  to  the  acquisition  of 
territory  with  exclusive  jurisdiction  over  the 
same,  and  is  entirely  sound  in  that  regard. 
But  it  does  not  touch  the  question  as  to  the 
power  of  the  United  States  to  acquire  the 
mere  use  of  land  without  exclusive  jurisdic- 
tion therein.  Nearly  all  the  powers  of  gov- 
ernment are  exercised  over  territory  in  which 
the  United  States  and  the  several  states 
have  concurrent  jurisdiction.  It  is  only  in 
•exceptional  cases  that  the  United  States  de- 
sires to  have  exclusive  jurisdiction  and  a 
consequent  cession  of  territory.  It  is  very 
true  that  the  consent  of  the  state  legislature 
is  required  in  order  to  give  the  United  States 
this  exclusive  jurisdiction.  But  that  is  all. 
It  is  not  required  when  exclusive  jurisdic- 
tion is  not  sought.  On  the  contrary,  the 
government,  if  it  sees  fit,  may  condemn 
land  for  its  purposes  without  the  consent  of 
the  state.  Thus  it  was  decided  by  the 
Supreme  Court  in  the  case  of  Kohl  v.  U.  S., 
qi  U.  S.  367,  that  the  government  of  the 
United  States  may  exercise  the  right  of  emi- 
nent domain  within  a  state  for  the  purpose 
of  condemning  land  for  the  use  of  a  post- 
office  building,  and  may  for  this  purpose  re- 
sort to  its  own  courts.  In  such  a  case  there 
cannot  be  a  doubt  that  the  post-office  building 
could  be  erected  and  used  by  the  government 
without  asking  the  consent  of  the  state  legis- 
lature. Such  consent  would,  indeed,  be 
necessary  to  vest  in  the  United  States  exclu- 
sive jurisdiction  over  the  post-office  building 
and  grounds  ;  but  it  would  not  be  necessary 
to  enable  the  government  to  use  the  property 
for  the  purposes  for  which  it  was  acquired. 
And  so  of  any  other  property  wanted  for  a 
public  purpose  ;  the  consent  of  the  legisla- 
ture is  not  necessary  to  its  acquisition  or  to 
its  use, but  only  to  the  exclusion  of  state  juris- 
diction over  the  place.  That  jurisdiction,  if 
allowed  to  remain,  will  extend  to  the  punish- 
ment of  crimes  committed  against  state  laws 
therein,  and  to  the  service  of  state  process, 
but  of  course  cannot  interfere  with  the  exe- 
cution of  the  United  States  laws,  nor  with  the 
performance  by  United  States  officers  and 
agents  of  the  duties  devolved  upon  them. 
In  short,  cession  by  a  state  is  only  necessary 
to  extinguish  its  jurisdiction  in  whole  or  in 
part,  and  is  not  necessary  to  the  use  of  land  by 
the  United  States  for  public  purposes,  subject, 
like  all  lands  within  the  limits  of  the  Union, 
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to  the  concurrent  jurisdiction  of  both  govern- 
ments ;  that  of  the  United  States  being 
supreme.  The  laws  of  the  latter  are  supreme 
everywhere,  in  the  states  as  well  as  in  the 
territories  of  the  United  States;  but  have  ex- 
clusive force,  within  the  states,  only  in  such 
places  as  have  been  ceded  by  them.  The  ar- 
gument based  upon  the  doctrine  that  the  states 
have  the  eminent  domain  or  highest  dominion 
in  the  lands  comprised  within  their  limits, 
and  that  the  United  States  have  no  domin- 
ion in  such  lands,  cannot  avail  to  frustrate 
the  supremacy  given  by  the  constitution  to 
the  government  of  the  United  States  in  all 
matters  within  the  scope  of  its  sovereignty. 
This  is  not  a  matter  of  words,  but  of  things. 
If  it  is  necessary  that  the  United  States  gov- 
ernment should  have  an  eminent  domain 
still  higher  than  that  of  the  state,  in  order 
that  it  may  fully  carry  out  the  objects  and 
purposes  of  the  constitution,  then  it  has  it. 
Whatever  may  be  the  necessities  or  conclu- 
sions of  theoretical  law  as  to  eminent  domain 
or  anything  else,  it  must  be  received  as  a 
postulate  of  the  constitution  that  the  gov- 
ernment of  the  United  States  is  invested  with 
full  and  complete  power  to  execute  and  carry 
out  its  purposes.  And  as  one  of  these  pur- 
poses is  the  regulation  of  commerce  among 
the  several  states,  and  as  that  involves  the 
needs  and  ways  of  intercommunication,  it 
follows  that  Congress  may  provide  for  these 
necessities  whether  the  states  co-operate  and 
concur  therein  or  not." 

1.  Land  Owned  by  a  Foreign  State.  —  Bur- 
bank  v.  Fay,  65  N.  Y.  57. 

2.  Federal  Property  Not  Used  for  Governmental 
Purposes. — U.  S.  v.  Chicago,  7  How.  (U.  S.) 
185  ;  Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U. 
S.  525  ;  Flint,  etc.,  R.  Co.  v.  Gordon,  41  Mich. 
420  ;  Union  Pac.  R.  Co.  v.  Burlington,  etc., 
R.  Co.,  1  McCrary  (U.  S.)  452;  Northern 
Pac.  R.  Co.  v.  St.  Paul,  etc.,  R.  Co.,  1 
McCrary  (U.  S.)  302  ;  U.  S.  v.  Railroad  Bridge 
Co.,  6  McLean  (U.  S.)  517  ;  Union  Pac.  R. 
Co.  v.  Leavenworth,  etc.,  R.  Co.,  29  Fed. 
Rep.  728  ;  Texas,  etc.,  R.  Co.  v.  Kirk,  115 
U.  S.  2. 

Where  the  United  States  own  land  situated 
within  the  limits  of  particular  states,  and 
over  which  they  have  no  cession  of  juris- 
diction, for'objects  either  special  or  general, 
the  rights  and  remedies  in  relation  to  it  are 
usually  such  as  apply  to  other  landowners 
within  the  state,  and  the  lex  rei  sita  will 
govern;  except  where  the  constitution,  trea- 
ties, or  statutes  of  the  United  States  other- 
wise require  and  provide.  The  territory  be- 
longing to  the  United  States  not  situated 
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Where,  however,  the  land  is  used  by  the  United  States  for  governmental  pur- 
poses it  is  not  within  the  power  of  a  state  to  take  it  by  the  exercise  of  its  right 
of  eminent  domain.1 

9.  Statutory  Exemption  of  Certain  Property — in  General. — It  is  within  the  prov- 
ince of  the  legislature  to  exempt  from  the  state  power  of  eminent  domain  such 
property  as  it  may  deem  expedient.3  In  a  number  of  states  dwelling-houses 
are  exempt  under  statutory  provision,  and  in  general  such  statutes  receive  a 
reasonable  construction.3 

Term  "Dwelling-House"  Includes  Yard  or  Curtilage. — Thus  it  has  been  held  that  a 
yard  or  curtilage  is  exempt  under  a  statute  exempting  a  dwelling-house.4 

Dwelling-House  Must  Have  Been  Erected  in  Good  Faith. — But  a  dwelling-house  in 
order  to  be  protected  under  these  statutes  must  have  been  erected  in  good 
faith.5  It  has,  therefore,  been  held  that  a  building  moved  on  to  the  line  of  a 
proposed  way  after  application  for  the  establishment  of  the  way  had  been 
made  was  not  protected.6 


within  the  limits  of  any  state,  and  also  that 
-within  such  limits,  but  over  which  jurisdic- 
tion has  been  ceded  to  the  United  States  and 
which  is  used  for  exclusive  constitutional  ob- 
jects, are  subject  to  the  laws  of  Congress,  and 
not  to  those  of  the  state  when  conflicting  in 
any  degree  with  what  has  been  required  by 
the  general  government.  But  in  a  place  over 
which  jurisdiction  has  been  ceded  to  the 
United  States  the  state  laws  cannot  be  per- 
mitted to  thwart  or  embarrass  the  object  of 
the  cession.  U.  S.  v.  Ames,  I  Woodb.  &  M. 
(U.  S.)  76. 

1.  Federal  Property  Devoted  to  Governmental 
Purposes. — U.S.  v.  Railroad  Bridge  Co.,  6 
McLean  (U.  S.)  517  ;  U.  S.  v.  Ames,  1  Woodb. 
■&  M.  (U.  S.)  76  ;  Ft.  Leavenworth  R.  Co. 
■v.  Lowe,  114  U.  S.  525  ;  Barrett  v.  Palmer, 
135  N.  Y.  336,  31  Am.  St.  Rep.  835. 

The  corporate  powers  of  the  city  of  Chi- 
cago have  no  right  to  open  streets  through 
property  belonging  to  the  United  States  ad- 
jacent to  the  city,  although  the  ground  had 
been  laid  out  in  lots  and  streets  by  the  gov- 
ernment. Their  right  was  to  that  part  which 
by  a  sale  of  the  government  became  private 
property.  It  is  not  questioned  that  land 
within  a  state  purchased  by  the  United  States 
as  a  mere  proprietor,  and  not  reserved  or  ap- 
propriated to  any  special  purpose  may 
be  liable  to  condemnation  for  streets  or 
highways,  like  the  land  of  other  proprietors, 
under  the  rights  of  eminent  domain.  But 
that  was  not  the  condition  of  this  quarter- 
section,  being  a  part  of  the  land  originally 
-ceded  to  the  United  States  as  the  Northwest 
Territory,  specially  set  apart  for  their  use  for 
military  purposes.  Mere  the  opening  of  this 
street  would  also  injure,  if  not  destroy,  the 
great  objects  of  the  reservation.  U.  S.  v. 
Chicago,  7  How.  (U.  S.)  185. 

2.  Right  of  Legislature  to  Exempt  Certain 
Property.— The  legislature  cannot,  however, 
irrevocably  exempt  property  from  the  right  of 
eminent  domain.  Butchers'  Union  Slaughter- 
House,  etc.,  Landing  Co.  v.  Crescent  City 
Live-Stock  Landing,  etc.,  Co.,  in  U.  S.  746  ; 
Peru  v.  Gleason,  91  Ind.  566  ;  Cummins  v. 
Shields,  34  Ind.  154;  Boston,  etc.,  R.  Co.  v. 
York  County,  79  Me.  386  ;  Metropolitan  Board 
of  Excise  v.  Barrie,  34  N.  Y.  657. 


1099 


3.  Construction  of  Exemption  Statutes — Con- 
necticut.— Curtis  v.  Smith,  35  Conn.  156  ; 
McArthur  v.  Morgan,  49  Conn.  347. 

Georgia. — Alabama  G.  S.  R.  Co.  v.  Gil- 
bert, 71  Ga.  591. 

Indiana. — Cummins  v.  Shields,  34  Ind. 
154- 

Missouri. — Willoughby  v.  Shipman,  28  Mo. 
50. 

New  Hampshire. — Stevens  v.  Manchester, 
63  N.  H.  390. 

New  Jersey. — State  v.  Black,  36  N.  J.  L. 
442. 

New  York. — Albany  R.  Co.  v.  Brownell,  24 
N.  Y.  345  ;  People  v.  Kingman,  24  N.  Y.  559  ; 
Mohawk  R.  Co.  v.  Artcher,  6  Paige  (N.  Y.)  83  ; 
People  v.  Goodwin,  5  N.  Y.  568  ;  People  v. 
Horton,  8  Hun  (N.  Y.)  357  ;  People  v.  High- 
way Com'rs,  57  N.  Y.  549  ;  People  v.  Judges, 
23  Wend.  (N.  Y.)  36o;'Starr  v.  Rochester, 
6  Wend.  (N.  Y.)  564;  Snyder  v.  Plass,  28 
N.  Y.  465  ;  Snyder  v.  Trumpbour,  38  N.  Y. 
355- 

Pennsylvania. — Lyle  v.  McKeesport,  etc., 
R.  Co.,  131  Pa.  St.  437. 

West  Virginia. — Chesapeake,  etc.,  R. .  Co. 
v.  Pack,  6  W.  Va.  397. 

Wisconsin. — Seymour  v.  State,  19  Wis.  240  ; 
Flanders  v.  Wood,  24  Wis.  572  ;  Jackson  v. 
Rankin,  67  Wis.  285. 

Statute  Exempting  Dwelling  and  Land  Within 
a  Certain  Distance. — Statutes  exempting  a 
dwelling-house  and  land  within  sixty  feet 
thereof  have  been  held  to  apply  only  to 
land  belonging  to  the  owner  of  the  dwelling- 
house,  and  in  such  cases  land  of  another 
within  sixty  feet  of  such  dwelling  is  not  ex- 
empt. Richmond,  etc.,  R.  Co.  v.  Wicker,  13 
Gratt.  (Va.)  375. 

4.  Yard  or  Curtilage  Embraced  by  Term  Dwell- 
ing-House.— Swift's  Appeal,  in  Pa.  St.  516. 
Sec,  however,  Wells  v.  Somerset,  etc.,  R.  Co., 
47  Me.  345. 

5.  Dwelling  Exempt  Only  When  Erected  in 
Good  Faith. — Morris  v.  Winchester,  etc.,  R. 
Co.,  4  Bush  (Ky.)  448  ;  Hagner  v.  Penn- 
sylvania Schuylkill  Valley  R.  Co.,  154  Pa.  St. 
475- 

6.  Carris  v.  Highway  Com'rs,  2  Hill  (N. 
Y.)  443  ;  Morris  v.  Winchester,  etc.,  R.  Co., 
4  Bush  (Ky.)  448. 
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Construction  of  the  Term  "Orchard." — The  term  "  orchard  "  when  used  in  statutes 
of  this  kind  has  been  held  to  include  trees  and  such  ground  as  is  reasonably 
necessary  for  their  cultivation  and  enjoyment.1 

Construction  of  the  Term  "  House." — The  term  "house"  as  used  in  the  English 
statutes  has  been  held  to  include  whatever  would  pass  by  a  conveyance 
thereof.2  Thus  it  has  been  held  to  include  the  yard  and  garden  attached  to 
and  used  in  connection  with  a  house.3 

10.  Construction  of  Legislative  Acts  Granting  Powers  of  Condemnation —  a. 
In  GENERAL. — In  construing  acts  of  the  legislature  granting  powers  of  con- 
demnation two  rules  are  universally  recognized  :  first,  that  the  company  shall 
take  that  which  the  legislature  empowers  it  to  take,  and  in  the  state  and  con- 
dition prescribed  by  the  legislature  ;  and  second,  that  all  powers  of  this  na- 
ture will  be  strictly  construed — that  which  is  not  expressly  given  is  withheld.4 

Statutes  Empowering  the  Condemnation  of  Franchises. — While  the  power  to  authorize 
the  taking  of  a  corporate  franchise  for  a  public  use  is  undoubtedly  reposed  in 
the  legislature,  the  legislature  will  not  be  presumed  to  have  exercised  that 
power  unless  the  terms  of  the  grant  be  exceedingly  clear  and  explicit.  A  rea- 
sonable construction  will,  of  course,  be  placed  upon  the  grant  so  as  to  effectuate 
the  legislative  intent,  but  this  construction  will  not,  in  the  absence  of  ex- 
press authority,  be  stretched  so  far  as  to  allow  the  taking  of  a  corporate  fran- 
chise unless  absolutely  essential  to  carry  out  the  purposes  which  the  legislature 
contemplated.5 


1.  "  Orchard  " — Term  Construed. — Seymour  v. 
State,  19  Wis.  240.  A  wild  plum  tree  about 
three  feet  high,  a  Cottonwood  tree,  a  small 
grapevine,  a  wild  currant  bush,  and  a  few 
small  rose  bushes  do  not  constitute  an  orchard 
or  ornamental  ground  within  Code,  §  925, 
providing  that  a  highway  shall  not  be 
established  through  such  grounds  when  con- 
tiguous to  a  dwelling-house  without  the  con- 
sent of  the  owner.  Ballou  v.  Elder,  95  Iowa 
693. 

A  field  once  used  as  an  orchard,  but  in 
which  most  of  the  trees  are  dead  and  none 
bear  fruit,  is  not  an  "orchard"  within  the 
meaning  of  the  statute  forbidding  the  open- 
ing of  a  road  through  an  orchard.  Wilson  v. 
Creekmore,  (Ky.  1894)  27  S.  W.  Rep.  809. 

2.  "House" — Term  Construed. — King  v.  Wy- 
combe R.  Co.,  28  Beav.  104,  29  L.  J.  Ch.  462. 

The  term  has  been  held  to  include  a  court- 
yard, office,  out-houses,  garden,  and  all  that 
is  necessary  to  the  enjoyment  of  the  house, 
if  within  the  same  ambit  or  circuit,  whether 
attached  to  the  main  building  or  not.  Cole 
v.  West  London,  etc.,  R.  Co.,  27  Beav.  242  ; 
Reg.  v.  Wycombe  R.  Co.,  L.  R.  2  Q.  B.  310; 
Alexander  v.  West  London,  etc.,  R.  Co.,  31 
L.  J.  Ch.  N.  S.  500  ;  Marson  v.  London,  etc., 
R.  Co.,  37  L.  J.  Ch.  N.  S.  483  ;  St.  Thomas's 
Hospital  v.  Charing  Cross  R.  Co.,  30  L.  J. 
Ch.  395;  Dakin  v.  London,  etc.,  R.  Co.,  26 
L.  J.  Ch.  734  ;  Grosvenor  v.  Hampstead 
Junction  R.  Co.,  26  L.  J.  Ch.  N.  S.  731  ; 
Furniss  v.  Midland  R.  Co.,  L.  R.  6  Eq.  473  ; 
Sparrow  v.  Oxford,  etc.,  R.  Co.,  2  DeG.  M. 
&  G.  94  ;  Salter  v.  Metropolitan  Dist.  R.  Co., 
39  L.  J.  Eq.  567.  And  see,  generally,  ihe  fol- 
lowing cases:  Fergusson  v.  London,  etc.,  R. 
Co.,  3  DeG.  J.  &  S.  653  ;  Pulling  v.  London, 
etc.,  R.  Co.,  3  DeG.  J.  &  S.  664  ;  Faulkner  v. 
Somerset,  etc.,  R.  Co.,  42  L.  J.  Ch.  851; 
Reddin  v.  Metropolitan  Board  of  Works,  31 


L.  J.  Ch.  660  ;  St.  Thomas's  Hospital  v.  Char- 
ing-Cross  R.  Co. ,  1  Johns.  &  H.  400  ;  Gardner 
v.  Charing  Cross  R.  Co.,  2  Johns.  &  H.  248  - 
Pinchin  v.  London,  etc.,  R.  Co.,  5  DeG.  M.  & 
G.  851  ;  Stone  v.  Commercial  R.  Co.,  9  Sim- 
621  ;  Walker  v.  London,  etc.,  R.  Co.,  3  Q.  B. 
744,  43  E.  C.  L.  954  ;  Reg.  v.  London,  etc.,  R. 
Co.,  3  Q.  B.  166,  43  E.  C.  L.  681  ;  McConiha. 
v.  Guthrie,  21  W.  Va.  134,  17  Am.  &  Eng.  R. 
Cas.  1. 

3.  Term  Includes  Yard  and  Garden.  — Cole  v. 
West  London,  etc.,  R.  Co.,  27  Beav.  242; 
Alexander  v.  Crystal  Palace  R.  Co.,  30  Beav. 
556  ;  Salter  v.  Metropolitan  Dist.  R.  Co.,  39. 
L.  J.  Ch.  567  ;  Marson  v.  London,  etc.,  R. 
Co.,  L.  R.  6  Eq.  101,  37  L.  J.  Ch.  483. 

4.  De  Camp  v.  Hibernia  R.,  etc.,  Co.,  47  N^ 
J.  L.  43- 

5.  Franchises — Right  to  Condemn  Not  Pre- 
sumed— England. — Rex  v.  Pease,  4  B.  &  Ad. 
30,  24  E.  C.  L.  17  ;  Reg.  v.  Wycombe  R.  Co., 
L.  R.  2  Q.  B.  316  ;  Atty.-Gen.  v.  Ely,  etc.,  R. 
Co.,  L.  R.  4  Ch.  194  ;  Pugh  v.  Golden  Valley 
R.  Co.,  L.  R.  12  Ch.  Div.  274. 

Ohio. — Hickok  v.  Hine,  23  Ohio  St.  92  ; 
Little  Miami,  etc.,  R.  Co.  v.  Dayton,  23  Ohio 
St.  510;  Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18 
Ohio  St.  92. 

Maine. — State  v.  Noyes,  47  Me.  189. 

Massachusetts. — Worcester,  etc.,  R.  Co.  v. 
Railroad  Com'rs,  118  Mass.  561  ;  West  Bos- 
ton Bridge  Co.  v.  Middlesex  County,  io- 
Pick.  (Mass.)  270. 

Minnesota. — Milwaukee,  etc.,  R.  Co.  vr 
Faribault,'  23  Minn.  167. 

New  Jersey. — State  v.  Montclair  R.  Co.,  35 
N.  J.  L.  328. 

New  York.— Matter  of  Buffalo,  68  N.  Y~ 
167;  Matter  of  Boston,  etc.,  53  N.  Y.  574; 
Matter  of  Ninth  Ave.,  45  N.  Y.  729;  New 
York  City,  etc.,  R.  Co.  v.  Central  Union  Tel. 
Co.,  21  Hun  (N.  Y.)  261. 
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b.  Construction  of  Particular  Terms — "Land"— What  May  Be  Taken— 
In  General. — The  term  "  land  "  as  used  in  statutes  of  this  kind  includes  every- 
thing which  is  embraced  by  the  term  when  used  in  its  legal  sense.1 

Structures. — The  term  accordingly  includes  all  structures  upon  the  land.2 
Mines  and  Minerals. — And  it  has  been  held  to  include  mines  and  minerals.3 
Franchises  Appurtenant  to  Land.  —  Even  franchises  which  are  appurtenant  to  land 
may,  it  seems,  be  taken  under  a  legislative  authorization  to  condemn  land 
if  it  clearly  appears  from  the  language  used  that  such  was  the  legislative 
intent.4 

Land  under  Water  may  be  taken  under  an  authority  express  or  implied  to  con- 
demn land.5 

What  May  Not  Be  Taken — In  General. — When  land  is  taken  for  a  public  use  it  is 
ordinarily  within  the  discretion  of  the  legislature  to  determine  whether  it 
shall  be  taken  in  fee,  so  that  when  the  public  use  is  determined  the  title  will 
remain  in  the  body  taking  it,  or  whether  it  shall  be  taken  to  the  extent  neces- 
sary for  the  public  and  so  long  as  that  use  continues  ;  and  so  the  legislature 
may  authorize  the  taking  of  an  easement  in  land.6  But  under  a  statute 
authorizing  the  condemnation  of  "  land  "  there  cannot  ordinarily  be  an  appro- 
priation of  any  interest  or  right  in  land  short  of  the  estate  comprised  in  the 
legal  signification  of  the  term.7 

Right  of  Way.— A  statute  giving  the  power  to  condemn  lands  does  not  author- 
ize the  taking  of  a  mere  right  of  way.8 


1.  "Land" — Construction  of  Term. — Lime 
Rock  R.  Co.  v.  Farnsworth,  86  Me.  127  ;  State 
v.  Reed,  38  N.  H.  59  ;  De  Camp  v.  Hibernia, 
etc.,  R.  Co.,  47  N.  J.  L.  43  ;  Brocket  v.  Ohio, 
etc.,  R.  Co.,  14  Pa.  St.  241,  53  Am.  Dec.  534. 

The  term  "land"  in  a  statute  authorizing 
a  railroad  company  to  take  a  certain  tract  of 
land  for  the  use  of  its  road  has  been  held  to 
include  all  the  "  marble  or  lime  rock  to  be 
found  in  the  tract."  Lime  Rock  R.  Co.  v, 
Farnsworth,  86  Me.  127. 

2.  Term  Includes  Structures. — Forney  v.  Fre- 
mont, etc.,  R.  Co.,  23  Neb.  465;  Brocket  v. 
Ohio,  etc.,  R.  Co.,  14  Pa.  St.  241,  53  Am. 
De.c.  534;  Cleveland,  etc.,  R.  Co.  v.  Speer,  56 
Pa.  St.  325. 

3.  Term  Includes  Mines  and  Minerals. — The 
English  courts  have  expressly  decided  that 
the  word  "  lands  "  in  the  sixth  section  of  the 
Lands  Clauses  Consolidation  Act  includes 
mines  and  minerals.  Smith  v.  Great  Western 
R.  Co.,  L.  R.  3  App.  165;  Ewington  v.  Met., 
etc.,  R.  Co.,  19  Ch.  D.  559. 

4.  Franchises  May  Be  Included. — Enfield  Toll 
Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17  Conn. 
454,  44  Am.  Dec.  556. 

5.  Matter  of  New  York  Cent.,  etc.,  R.  Co., 
77  N.  Y.  248. 

6.  Easements.  —  Burnett  v.  Com.,  169  Mass. 
417. 

7.  De  Camp  v.  Hibernia  R.  Co.,  47  N.  J. 
L.  43- 

8.  English  Lands  and  Railways  Clauses  Acts. 

—  In  England  the  Lands  Clauses  Consolida- 
tion and  the  Railways  Clauses  Consolidation 
Acts  have  been  so  construed.  Both  these  acts 
authorize  the  taking  of  land  for  the  purposes 
of  the  undertaking  (8  Vict.,  c.  18,  §  16  ;  8 
Vict.,  c.  20,  §  6),  and  each  has  an  interpreta- 
tion clause  "that  lands  shall  extend  to  mes- 
suages, lands,  tenements,  and  hereditaments 


of  any  tenure."  In  a  case  in  which  a  railway 
company  proposed  to  cross  the  plaintiff's 
property,  not  by  taking  any  portion  of  the 
soil,  but  by  putting  buttresses  on  its  own 
property  and  carrying  its  line  over  the  plain- 
tiff's premises  by  means  of  an  arch,  Lord 
Chancellor  Cranworth  held  that  the  company 
could  not  take  this  right  under  the  statute, 
and  that,  notwithstanding  the  interpretation 
clause,  the  act  did  not  authorize  the  company 
to  take  a  mere  right  of  way.  Pinchin  v. 
London  &  Blackwall  R.  Co.,  5  De  G.,  M. 
&  G.  851.  This  construction  was  approved 
by  Jessel,  M.R.,  in  Re  Dist.  Met.  R.  Co.,  13 
Ch.  D.  616  ;  by  Fry,  J.,  in  Hill  v.  Midland  R. 
Co.,  21  Ch.  D.  143  ;  by  Chitty,  J.,  by  Jessel, 
M.R.,  and  by  Cotton  and  Bowen,  L.JJ.,  in 
G.  W.  R.  Co.  v.  S.  &  C.  R.  Co.,  22  Ch.  D. 
685-709  ;  by  Lords  Fitzgerald  and  Watson  in 
the  same  case  in  L.  R.  9  App.  792-803.  In 
that  case,  in  the  Court  of  Appeals,  Jessel, 
M.R.,  said:  "That  such  privilege  of  run- 
ning trains  over  land  is  not  land,  is  clear. 
Is  it,  then,  land  within  the  meaning  of  the 
third  section,  which  says  that  the  word 
'  lands  '  shall  extend  to  messuages,  lands, 
tenements,  and  hereditaments  of  whatever 
tenure?  In  the  absence  of  decision  there 
might  be  a  question  whether  the  word  '  here- 
ditaments '  would  not  include  such  a  right.  It 
is  not  a  tenement,  for  I  do  not  conceive  that 
any  kind  of  running  power  could  be  the  sub- 
ject of  tenure,  but  the  word  'hereditament' 
might  be  held  to  apply  to  it.  When,  how- 
ever, we  consider  the  object  of  the  statute,  I 
think  no  one  can  doubt  the  decisions  are 
right  which  lay  down  that  it  never  was  in- 
tended to  compel  a  landowner  to  carve  a  new 
easement  out  of  his  land  and  sell  it  to  the 
company  against  his  will.  The  result,  there- 
fore, is  that  the  word  '  lands  '  in  the  Lands 
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Easements — Term  Includes  Riparian  Rights. — Under  a  Statute  authorizing  the  tak- 
ing of  easements  for  a  public  purpose,  the  right  of  a  riparian  owner  to  the 
natural  flow  of  water  upon  or  along  his  land  may  be  condemned  for  public  use.1 

VI.  What  Amounts  to  a  Taking — 1.  Entry  for  Permanent  Occupation. — The 
entry  upon  land  with  the  intention  of  permanently  holding  it,  whether  the  in- 
terest claimed  in  it  is  a  fee  title  or  only  an  easement,  is  of  course  a  taking  of 
property  within  the  meaning  of  the  constitutional  provision  requiring  compen- 
sation for  taking.  But  as  to  when  a  taking  for  permanent  occupation  is  com- 
plete, and  as  to  just  what  acts  constitute  a  taking  of  this  kind,  there  is  some 
indefiniteness  in  the  decisions. 

Intention  Permanently  to  Occupy  Necessary. — There  must  be  an  intention  on  the 
part  of  the  expropriator  permanently  to  occupy  the  land.  Mere  temporary 
user  is  not  sufficient.2 

Taking  Completed  by  Confirmation  of  Award. — The  rule  in  a  number  of  Other  States 
is  that  the  taking  is  completed  and  the  mutual  rights  of  the  parties  vested  by 
the  confirmation  of  the  report  of  the  commissioners.3 

Payment  or  Possession. — In  the  majority  of  states  the  rule  is  that  the  taking 
is  not  complete  till  there  has  been  payment  or  security  of  compensation,  or 
until  the  condemning  party  has  entered  into  possession  of  the  land.  At  any 
time  before  this  the  company  can  abandon  the  proceedings,  and  no  payment 
of  compensation  will  be  necessary.4 

Clauses  Act  does  not  include  any  incorporeal 
easements  except  such  as  are  attached  to  the 
lands  which  are  the  subject  of  purchase." 

1.  St.  Helena  Water  Co.  v.  Forbes,  62  Cal. 
182,  45  Am.  Rep.  659. 

2.  Selection  of  Land  and  Institution  of  Proceed- 
ings to  Ascertain  Value  Not  a  Taking. — U.  S.  v. 
Oregon  R.,  etc.,  Co.,  9  Sawy.  (U.  S.)  61,  16 
Fed.  Rep.  524,  14  Am.  &  Eng.  R.  Cas  23. 
In  England  a  corporation  having,  under  the 
Act  of  Parliament,  right  to  take  land  for  cer- 
tain public  works  gave  notice  to  the  owner 
of  the  inheritance  of  an  intention  to  take  it. 
They  then  entered  upon  the  land  for  the  pur- 
pose of  surveys,  etc.;  and  afterwards  their 
contractors,  without  the  knowledge  of  the 
corporation,  but  with  the  assent  of  the  occu- 
pying tenants,  brought  some  wagons  and 
rails  and  other  implements  upon  the  land,  but 
did  not  commence  the  work  or  do  any  dam- 
age. The  plaintiff  knew  nothing  of  this,  but 
his  agent  found  it  out  in  December.  In  Feb- 
ruary following,  without  any  previous  com- 
munication with  the  company,  he  filed  a  bill 
to  restrain  them  from  allowing  the  wagons, 
etc.,  to  remain  on  the  land,  and  from  tak- 
ing possession  of  the  land  until  they  had 
complied  with  the  provisions  of  the  Land 
Clauses  Consolidation  Act.  It  was  held  that, 
though  the  corporation  were  bound  by  the 
acts  of  their  contractors,  the  acts  done  were 
not  a  taking  within  the  meaning  of  the  Act. 
Standish  v.  Liverpool,  I  Drew.  1,  15  Eng.  L. 
&  Eq.  255- 

Unintentional  Trespass. — In  Morris  v.  Wis- 
consin Midland  R.  Co.,  82  Wis.  541,  it  was 
held  that  where  a  railroad  company  uninten- 
tionally encroached  upon  land  by  their  track, 
but  removed  the  same  upon  the  discovery  of 
the  encroachment,  this  was  no  taking.  The 
court  said:  "The  fact  that  when  the  track 
was  first  laid  the  eavesof  a  passing  car  would 
extend  a  few  inches  over  the  petitioner's  west 
line  does  not  constitute  a  taking  in  view  of  the 


facts  in  evidence.  It  is  clear  that  the  re- 
spondent did  not  intend  to  encroach  upon  the 
petitioner's  land,  and  when  it  found  that  it 
had,  it  speedily  removed  its  track.  Under 
these  circumstances,  we  think,  there  was- 
simply  trespass." 

3.  Confirmation  of  Award  Completes  Taking — 
Louisiana. — Widening  of  Roffignac  St.,  4  Rob. 
(La.)  357;  New  Orleans  Praying  for  Opening 
of  Casacaloo,  etc.,  Sts.,  20  La.  Ann.  497. 

Nebraska. — Drath  v.  Burlington,  etc.,  R. 
Co.,  15  Neb.  367,  20  Am.  &  Eng.  R.  Cas. 
385;  Dietrichs  v.  Lincoln,  etc.,  R.  Co.,  12 
Neb.  225. 

New  Hampshire. — Clough  v.  Unity,  18  N. 
H.  75- 

New  Jersey. — Matter  of  Water  Com'rs,  31 
N.  J.  L.  72;  Jersey  City  v.  Gardner,  33  N.  J. 
Eq.  622. 

New  York. — Matter  of  Rhinebeck,  etc.,  R. 
Co.,  67  N.  Y.  242;  Hudson  River  R.  Co.  v. 
Outwater,  3  Sandf.  (N.  Y.)  689;  Hawkins  w. 
Rochester,  1  Wend.  (N.  Y.)  53,  19  Am.  Dec. 
462;  People  v.  Syracuse,  78  N.  Y.  56. 

Pennsylvania. —  Levering  v.  Philadelphia, 
etc.,  R.  Co.,  8  W.  &  S.  (Pa.)  459;  Davis  v. 
North  Pennsylvania  R.  Co.,  2  Phila.  (Pa.) 
146,  13  Leg.  Int.  (Pa.)  229;  Neal  v.  Pitts- 
burgh, etc.,  R.  Co.,  31  Pa.  St.  19;  Fischer  v. 
Catawissa  R.  Co.,  175  Pa.  St.  554. 

4.  Possession  or  Compensation  Completes  Tak- 
ing— Alabama. — Hendrick  v.  Johnson,  5  Port. 
(Ala.)  208;  Hendricks  v.  Johnson,  6  Port, 
(Ala.)  472. 

California. — Bensley  v.  Mountain  Lake 
Water  Co.,  13  Cal.  306,  73  Am.  Dec.  575. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Lamborn, 
8  Colo.  380/23  Am.  &  Eng.  R.  Cas.  115. 

Connecticut. — Carson  v.  Hartford,  48  Conn. 
68;  Stevens  v.  Danbury,  53  Conn.  9. 

Illinois. — Schreiberf.  Chicago,  etc.,  R.  Co., 
115  111.  340,  23  Am.  &  Eng.  R.  Cas.  130; 
Chicago,  etc.,  R.  Co.  v.  Hopkins,  90  111. 
317;  Peoria,  etc.,  R.  Co.  v.  Rice,  75  111.  329; 
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2.  Seizure  for  Military  Purposes. — Where  the  government  takes  property 
for  military  purposes,  it  is  such  a  taking  that  a  contract  is  implied  to  make 
compensation  to  the  owner.1 

3.  Interference  with  Use. — Property  need  not  be  taken  in  the  literal  sense 
in  order  to  entitle  the  owner  to  compensation.  A  serious  interruption  in  the 
common  and  necessary  use  of  the  property  may  be  such  a  taking  as  will 
entitle  the  owner  to  compensation.2 

4.  Injuriously  Affecting  Property — a.  IN  GENERAL. — There  Has  Been  a  Great  Dif- 
ference of  Opinion  among  the  courts  on  the  question  as  to  what  the  nature  and  de- 
gree of  injury  to  property  must  be  in  order  to  be  considered  such  a  "taking  " 
of  property  as  to  entitle  the  owner  to  compensation.  This  difference  of  opinion 
arises  principally  from  three  causes  ;  viz.,  difference  in  the  constitutional  provi- 
sions of  the  different  states  ;  difference  in  statutes;  difference  in  the  construc- 
tion of  the  constitutional  provisions. 

Principal  Questions  involved. — The  principal  questions  that  have  arisen  in  this 
connection  are  the  following  :  Does  "  taking  "  as  used  in  the  constitutions  in- 
clude "  injuring  "  ?  Does  the  term  "  property  "  as  used  in  the  constitutions  mean 
strictly  the  physical,  corporeal  property,  or  does  it  also  include  interests  in 
and  rights  pertaining  to  such  property?  If  injuries  to  property  are  to  be  con- 
strued the  taking  of  property  and  compensation  accordingly  allowed,  how  great 
must  an  injury  be  in  order  to  entitle  it  to  such  consideration  ? 

All  Direct  Injuries  to  Whole  Tract  Considered. — The  courts  are  generally  agreed  that 
in  estimating  compensation  to  the  owner,  where  a  part  of  his  land  is  taken,  the 
estimate  should  not  be  confined  strictly  to  the  value  of  the  part  actually  taken, 
but  it  should  include  compensation  for  such  injuries  to  the  whole  tract  as  are 
direct  in  their  nature.3 


St.  Louis,  etc.,  R.  Co.  v.  Teters,  68  II!.  144; 
Chicago  v.  Barbian,  80  111.  482. 

Iowa. — Gear  v.  Dubuque,  etc. ,  R.  Co.,  20 
Iowa  523,  89  Am.  Dec.  550;  Burlington,  etc., 
R.  Co.  v.  Sater,  1  Iowa  421. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v.  Wilder, 
17  Kan.  239;  Kansas  City  v.  Kansas  Pac.  R. 
Co.,  18  Kan.  331;  Blackshire  v.  Atchison, 
etc.,  R.  Co.,  13  Kan.  514. 

Kentucky. — Caver.  Calmes,  3  A.  K.  Marsh. 
(Ky.)36. 

Maryland. — Baltimore  v.  Musgrave,  48  Md. 
272;  Baltimore,  etc.,  R.  Co.  v.  Nesbit,  10 
How.  (U.  S.)  395- 

Massachusetts. — Hunt  v.  Whitney,  4  Met. 
(Mass.)  603. 

Mississippi. — Williams  v.  New  Orleans, 
etc.,  R.  Co.,  60  Miss.  689,  20  Am.  &  Eng.  R. 
Cas.  378. 

Missouri. — North  Missouri  R.  Co.  v.  Lack- 
land, 25  Mo.  515;  Leisse  v.  St.  Louis,  etc.,  R. 
Co.,  2  Mo.  App.  105. 

Ohio. — State  v.  Cincinnati,  etc.,  R.  Co.,  17 
Ohio  St.  103. 

1.  Seizure  by  Government  for  Military  Pur- 
poses.— U.  S.  v.  Russell,  13  Wall.  (U.  S.)  623. 
In  Peck's  Case,  14  Ct.  of  Cl.  84,  the  owner  of 
a  hay-press  offered  to  sell  it  to  a  quarter- 
master, and  the  officer  subsequently  used  the 
machine  in  the  government  service.  It  was 
held  that  this  was  a  taking  for  public  use, 
and  that  the  owner  might  recover  its  value 
and  could  not  be  required  to  receive  the 
machine  back  and  accept  compensation  for  its 
use. 

Destruction  under  Public  Necessity. — In  Gil- 
bert's Case,  1  Ct.  of  Cl.  28,  it  was  laid  down 
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that  in  respect  to  the  obligation  to  make  com- 
pensation there  is  no  difference  between  the 
taking  of  private  property  for  public  use  and 
the  taking  of  it  to  be  destroyed  under  a  public 
necessity;  e.g.,  where  buildings  and  stores 
belonging  to  an  individual  are  necessarily 
burned  by  army  officers  in  carrying  on  hostil- 
ities in  time  of  war. 

2.  Pumpelly  v.  Green  Bay,  etc.,  Canal  Co., 
13  Wall.  (U.  S.)  166  ;  Crocker  v.  New  York, 
15  Fed.  Rep.  405. 

Interference  with  an  Easement  is  a  taking  and 
necessitates  compensation  to  the  party  hav- 
ing the  right  to  the  enjoyment  of  the  ease- 
ment. Eagle  v.  Charing  Cross  R.  Co.,  L.  R. 
2  C.  P.  638;  Indianapolis,  etc.,  Gravel  Road 
Co.  v.  Belt  R.  Co.,  no  Ind.  5;  Arnold  v. 
Hudson  River  R.  Co.,  55  N.  Y.  661;  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  149,  43  Am. 
Rep.  146. 

3.  Kansas  City,  etc.,  R.  Co.  v.  Merrill,  25 
Kan.  421,  2  Am.  &  Eng.  R.  Cas.  485;  Rusher 
v.  Atchison  Union  Depot,  etc.,  R.  Co.,  27 
Kan.  382,  10  Am.  &  Eng.  R.  Cas.  155;  Atchi- 
son, etc.,  R.  Co.  v.  Gough,  (Kan.  1883)  10  Am. 
&  Eng.  R.  Cas.  151;  Wilmes  v.  Minneapolis, 
etc.,  R.  Co.,  29  Minn.  242,  10  Am.  &  Eng.  R. 
Cas.  161;  Cedar  Rapids,  etc.,  R.  Co.  v.  Ryan, 
(Minn.  1887)  30  Am.  &  Eng.  R.  Cas.  357; 
Pacific  R.  Co.  v.  Chrystal,  25  Mo.  544;  Spring- 
field,  etc.,  R.  Co.  v.  Calkins,  90  Mo.  538; 
Baltimore,  etc.,  R.  Co.  v.  Pittsburgh,  etc.,  R. 
Co.,  17  W.  Va.  812,  10  Am.  &  Eng.  R.  Cas. 
444;  Snyder  v.  Western  Union  R.  Co. ,  25  Wis. 
60;  Welch  v.  Milwaukee,  etc.,  R.  Co.,  27  Wis. 
108;  Bigelow  v.  West  Wisconsin  R.  Co.,  27 
Wis.  478. 
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Dangers  in  Applying  Rule. — On  the  one  hand,  the  courts  say  that  there  is  danger 
in  applying  this  rule  ;  for  there  is  no  stopping-point,  and  if  compensation  is  to 
be  allowed  for  injuring  property,  the  number  of  petty  injuries  which  will  nec- 
essarily be  included  in  every  estimate  of  damages  will  be  unlimited.1  On  the 
other  hand,  if  compensation  is  to  be  allowed  only  for  actual,  corporeal  taking 
of  property,  owners  must  suffer  serious  injuries  without  remedy. 

Difficulty  of  Laying  Down  Definite  Rules. — The  very  nature  of  the  subject  renders 
impossible  the  laying  down  of  fixed,  definite  rules  that  will  apply  in  all  cases 
and  in  all  states.  It  is  only  possible,  in  those  states  where  the  law  is  more 
nearly  settled,  to  approximate  to  the  rules  that  apply.  In  the  other  states 
the  directions  in  which  the  courts  have  been  tending  is  all  that  can  be  shown.* 

b.  RULE  IN  ENGLAND. — The  English  Railway  Clauses  Act,  1845,  requires 
compensation  to  the  owner  of  land  taken  for  all  damages  sustained.3  The 


See  also  infra,  this  section,  What  Amounts 
to  Injuriously  Affecting,  subdivisions  (4)  and 
(5),  and  Injuries  to  Remainder  of  Tract  ;  also 
infra,  this  title,  Compensation — Where  Part 
<?/'  Tract  Is  Taken. 

1.  Danger  of  Going  Beyond  Direct  Injuries. — 
Shrunk  v.  Schuylkill  Nav.  Co.,  14  S.  &  R. 
{Pa.)  71;  British  Cast  Plate  Manufacturers' 
Co.  v.  Meredith,  4  T.  R.  796. 

2.  Some  Statements  by  Courts  as  to  What  In- 
juries Require  Compensation. — "  All  injuries 
which  are  appreciable,  and  which  result  from 
the  construction  of  the  road,  are  legitimate 
subjects  for  consideration  in  the  estimate  of 
damages."  St.  Louis,  etc.,  R.  Co.  v.  Mollet, 
59  111.  236. 

Damages  should  include  "all  incidental  loss, 
inconvenience,  and  damages,  present  and 
prospective,  which  may  be  known,  or  may 
reasonably  be  expected  to  result  from  the 
construction  and  operation  of  the  road  in  a 
legal  and  proper  manner."  Missouri,  etc.,  R. 
Co.  v.  Haines,  10  Kan.  439;  Drake  v.  Chi- 
cago, etc.,  R.  Co.,  63  Iowa  302,  50  Am.  Rep. 
746,  17  Am.  &  Eng.  R.  Cas.  45. 

Liberal  Principle  as  to  Injuries  Requiring  Com- 
pensation.— Some  cases  have  shown  a  tend- 
ency for  the  courts  to  be  so  liberal  as  to  al- 
low compensation  to  property  owners  for 
any  loss  which  can  at  all  fairly  be  said  to 
arise  from  the  prosecution  of  the  work. 
Caledonian  R.  Co.  v.  Walker,  L.  R.  7  App. 
259. 

Physical  Injury. — Other  opinions  require 
that  there  be  a  physical  injury  in  order  to  en- 
title the  owner  to  recover  for  property  inju- 
riously affected.  And  what  is  meant  by  "  phy- 
sical injury"  is  a  point  which  courts  have 
taken  some  pains  to  explain. 

In  Jones  v.  Chicago,  etc.,  R.  Co.,  68  111.  383, 
the  court  said  :  "  The  amount  allowed  ought 
to  be  sufficient  to  cover  all  the  actual  dam- 
age occasioned  by  reason  of  the  construction 
of  the  road,  for  the  land  taken,  for  all  physi- 
cal injury  to  the  residue,  and  for  all  incon- 
veniences of  any  character,  actually  produced ; 
but  nothing  should  be  allowed  for  imaginary 
or  speculative  damages." 

Injury  Need  Not  Be  Wrongful  —  Theseger's 
Rule. — In  McCarthy  v.  Metropolitan  Board 
of  Works,  L.  R.  8  C.  P.  209,  Justice  Bram- 
well  said  :  "  Now,  I  agree  that  the  word 
'injuriously'  does   not  mean  'wrongfully' 
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affected.  What  is  done  is  rightful  under 
the  powers  of  the  act.  It  means  '  hurt- 
ful' or  'damnously'  affected."  And  in  the 
same  case,  L.  R.  7  H.  L.  243,  Mr.  Theseger 
arguing  for  the  defendant  in  error,  laid 
down  the  following  rule:  "Where,  by  the 
construction  of  the  works,  there  is  a  physi- 
cal interference  with  any  right,  public  or 
private,  which  the  owners  or  occupiers  of 
property  are  by  law  entitled  to  make  use  of 
in  connection  with  such  property,  and  which 
right  gives  an  additional  market  value  to  such 
property,  apart  from  the  uses  to  which  any 
particular  owner  or  occupier  might  put  it, 
there  is  a  title  to  compensation  if,  by  reason 
of  such  interference,  the  property,  as  a  prop- 
erty, is  lessened  in  value."  In  explanation 
of  the  phrase  "physical  interference"  he 
said  :  "  The  word  '  physical '  is  here  used  to 
distinguish  the  case  from  cases  of  that  class 
where  the  interference  is  not  of  a  physical, 
but  rather  of  a  mental,  nature,  or  of  an  in- 
ferential kind,  such  as  those  of  a  road  ren- 
dered less  agreeable  or  convenient,  or  a  view 
interfered  with,  or  the  profits  of  a  trade,  by 
the  creation  of  a  new  highway  or  street,  di- 
minished in  the  old  one."  The  rule  thus  laid 
down  was  approved  in  the  judgments  deliv- 
ered by  the  Lord  Chancellor,  Lord  Chelms- 
ford, Lord  Hatherley,  and  Lord  O'Hagan. 
The  latter  said  :  "  I  think,  having  regard  to 
that  definition,  that  there  is  a  very  consider- 
able reconcilement  of  the  authorities."  Lord 
Chelmsford  said  :  "  I  think  the  rule  as  thus 
stated  may  be  accepted  with  this  necessary 
qualification,  that  where  the  right  which  the 
owner  of  the  house  is  entitled  to  exercise  is 
one  which  he  possesses  in  common  with  the 
public,  there  must  be  something  peculiar  to 
the  right  in  its  connection  with  the  house  to 
distinguish  it  from  that  which  is  enjoyed  by 
the  rest  of  the  world." 

3.  English  Rule —The  Railway  Clauses  Act, 
1845,  §  6,  requires  the  company  to  "  make  to 
the  owners  and  occupiers  of,  and  all  other 
parties  interested  in,  any  lands  taken  or  used 
for  the  purposes  of  the  railway,  or  injuriously 
affected  by  the  construction  thereof,  full  com- 
pensation for  the  value  of  the  lands  so  taken 
or  used  ;  and  for  all  damages  sustained  by 
such  owners,  occupiers,  and  other  parties  by 
reason  of  the  exercise,  as  regards  such  lands, 
of  the  powers"  of  the  act. 
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rule,  which  grew  up  gradually,  but  is  now  well  established,  for  determining  how 
great  and  what  the  nature  of  an  injury  must  be  to  entitle  the  owner  to  com- 
pensation, may  be  stated  as  follows  :  All  injuries  to  landowners  not  suffered  in 
common  with  the  people  of  the  neighborhood,  which  are  the  result  of  a  proper  use 
of  a  public  improvement  authorized  by  law,  and  which  would  entitle  the  owner 
to  a  cause  of  action  if  they  were  not  authorized  by  law,  are  to  be  included  in 
the  estimate  of  damages.1 

c.  In  the  United  States  under  Various  State  Constitutions. — 
In  the  United  States  this  question  is  controlled  partly  by  constitutional  provi- 
sions and  partly  by  statutes.  The  majority  of  the  constitutions  require  simply 
that  compensation  shall  be  made  when  property  is  "  taken  "  for  public  use. 
About  seven  require  compensation  for  damaging  or  injuring.  Where  the  con- 
stitutions require  compensation  for  taking  simply,  legislation  sometimes  goes 
farther  than  the  constitution  and  requires  compensation  for  injuring  or 
damaging  whenever  power  is  granted  to  a  company  to  condemn.  In  other 
cases,  under  similar  constitutions,  the  courts  have  had  a  tendency  to  construe 
"taking"  so  as  to  include  damaging,  or  to  construe  "  property"  so  broadly 
as  to  include  all  rights  pertaining  to  land.8 


1.  Review  of  English  Cases. — In  Glover  v. 
North  Staffordshire  R.  Co.,  16  Q.  B.  912,  71 
E.  C.  L.  912,  Lord  Campbell,  C.J.,  said  : 
"  The  jury  find  that  the  land  is  depreciated 
in  value  ;  and  the  depreciation  is  caused  by 
that  being  done  which,  but  for  the  powers  con- 
tained in  the  Act  of  Parliament,  would  have 
been  actionable.  That  criterion  is  very  fairly 
suggested  by  the  counsel  for  the  defendants. 
No  doubt  there  may  be  loss  arising  from  the 
construction  of  a  railway  which  would  not  en- 
title to  compensation  ;  but  when  the  deprecia- 
tion is  caused  by  something  which,  as  be- 
tween the  landowner  and  the  company,  could 
be  done  legally  only  by  virtue  of  the  act,  there 
•can  be  no  doubt  that  that  is  a  case  for  com- 
pensation." This  doctrine  is  followed  in  Cale- 
donian R.  Co.  v.  Ogilvy,  2  Macq.  H.  L.  Cas. 
229,  where  Lord  Chancellor  Cranworth  said  : 
"  The  construction  that  is  put  upon  this  ex- 
pression, '  injuriously  affected,'  in  the  clauses 
of  the  Act  of  Parliament  which  gives  com- 
pensation for  injuriously  affected  lands,  cer- 
tainly does  not  entitle  the  owner  of  lands, 
which  he  alleges  to  be  injuriously  affected,  to 
any  compensation  in  respect  of  any  act 
which,  if  done  by  the  railway  company  with- 
out the  authority  of  Parliament,  would  not 
have  entitled  him  to  bring  an  action  against 
them."  He  then  says  that  he  puts  it  in  this 
negative  way  because  he  does  not  wish  to  go 
as  far  as  the  court  went  in  the  case  cited 
next  preceding.  "  I  am  far  from  admitting 
that  he  [the  owner]  would  have  a  right  of 
compensation  in  some  cases  in  which,  if  the 
Act  of  Parliament  had  not  passed,  there 
might  have  been  not  only  an  indictment,  but 
a  right  of  action."  In  Matter  of  Penny,  7 
El.  &  Bl.  660,  90  E.  C.  L.  660,  the  court  went 
farther  and  laid  down  practically  the  rule  of 
the  text:  "Unless  the  particular  injury 
would  have  been  actionable  before  the  com- 
pany had  acquired  their  statutory  powers,  it 
is  not  an  injury  for  which  compensation  can 
be  claimed.'1  See  Wood  v.  Stourbridge  R. 
Co.,  16  C.  B.  N.  S.  236,  in  E.  C.  L.  236  ;  Cham- 
berlain v.  West  End  of  London,  etc.,  R.  Co., 
■2  B.  &  S.  605,  no  E.  C.  L.  605.    But  in 
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Metropolitan  Board  of  Works  v.  McCarthy, 
L.  R.  7  H.  L.  256,  Lord  Chelmsford  modified 
the  rule  in  that  he  maintained  that  the  injury 
must  be  to  some  interest  in  the  land  itself. 
"  A  mere  personal  obstruction  or  inconven- 
ience, or  a  damage  occasioned  to  a  man's  trade 
or  the  good  will  of  his  business,  although  of 
such  a  nature  that  but  for  the  Act  of  Parlia- 
ment it  might  have  been  the  subject  of  an 
action  for  damages,  will  not  entitle  the  in- 
jured party  to  compensation  under  it."  In 
Beckett  v.  Midland  R.  Co.,  L.  R.  3  C.  P.  82, 
Justice  Willes  followed  the  rule  and  added 
somewhat  to  it.  He  laid  down  four  elements 
upon  which  compensation  must  be  based  :  (1) 
The  claimant  must  show  "  that  he  has  sus- 
tained a  particular  damage  from  the  execu- 
tion by  the  company  of  the  works  authorized 
by  the  special  act."  (2)  The  damage  must  be 
"  one  for  which  he  might  have  maintained  an 
action  if  the  work  was  not  authorized  by 
Parliament.  To  these  propositions  everybody 
will  now  assent,  notwithstanding  some  obser- 
vations of  the  very  able  and  learned  lords  in 
Ricket  v.  Metropolitan  R.  Co.,  L.  R.  2  H.  L. 
175,  which  would  seem  to  throw  some  doubt 
upon  the  latter  of  them."  (3)  The  claimant 
must  establish  "  that  the  injury  he  complains 
of  was  an  injury  to  his  estate  and  not  a  mere 
obstruction  or  inconvenience  to  him  person- 
ally or  to  his  trade,  although  it  might  have 
been  the  subject  of  an  action  if  the  works 
which  occasioned  it  had  not  been  executed 
under  the  sanction  of  Parliament.  (4)  To 
these  propositions  the  judgment  of  the  Mouse 
of  Lords  in  the  case  last  referred  to  has  added 
another,  which  must  be  taken  to  be  equally 
clear,  and  which  we  are  bound  to  assent 
to  and  act  upon,  *  *  *  and  that  is,  that  the 
damage  complained  of  must  be  one  which  is 
sustained  in  respect  of  the  ownership  of  the 
property — in  respect  of  the  property  itself, 
and  not  in  respect  of  any  particular  use  to 
which  it  may  from  time  to  time  be  put."  See 
also  Buccleuch  v.  Metropolitan  Board  of 
Works,  L.  R.  5  H.  L.  418. 

2.  The  Constitution  of  the  United  States  re- 
quires compensation  for   the  "taking"  of 
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Tendency  Towards  More  Liberal  Allowance  c 

indications  that  seem  to  show  that  the 

property.  In  Pumpellv  v.  Green  Bay,  etc., 
Canal  Co.,  13  Wall.  (U.  S.)  166,  the  Supreme 
Court  of  the  United  States  considers  the  sub- 
ject. This  case  fell  under  the  constitution  of 
Wisconsin,  which  requires  compensation  for 
a  taking.  In  improving  the  navigation  of 
Fox  River  land  was  overflowed,  which  was  the 
cause  of  the  controversy.  The  court  said  : 
"  The  argument  of  the  defendant  is  that  there 
is  no  taking  of  the  land  within  the  meaning  of 
the  constitutional  provision,  and  that  the 
damage  is  a  consequential  result  of  such  use 
of  a  naviga»ble  stream  as  the  government  had 
a  right  to  for  the  improvement  of  its  naviga- 
tion. It  would  be  a  very  curious  and  unsat- 
isfactory result  if,  in  construing  a  provision 
of  constitutional  law,  always  understood  to 
have  been  adopted  for  protection  and  secur- 
ity to  the  rights  of  the  individual  as  against 
the  government,  and  which  has  received  the 
commendation  of  jurists,  statesmen,  and  com- 
mentators as  placing  the  just  principles  of  the 
common  law  on  that  subject  beyond  the 
power  of  ordinary  legislation  to  change  or 
control  them,  it  should  be  held  that  if  the 
government  refrains  from  the  absolute  con- 
version of  real  property  to  the  uses  of  the  pub- 
lic it  can  destroy  its  value  entirely,  can  inflict 
irreparable  and  permanent  injury  to  any  ex- 
tent, can,  in  effect,  subject  it  to  total  destruc- 
tion without  making  any  compensation,  be- 
cause, in  the  narrowest  sense  of  that  word,  it 
is  not  '  taken '  for  the  public  use.  Such  a  con- 
struction would  pervert  the  constitutional  pro- 
vision into  a  restriction  upon  the  rights  of  the 
citizen,  as  those  rights  stood  at  the  common 
law,  instead  of  the  government,  and  make  it 
an  authority  for  invasion  of  private  right 
under  the  pretext  of  the  public  good,  which 
had  no  warrant  in  the  laws  or  practices  of 
our  ancestors."  But  in  Northern  Transp.  Co. 
v.  Chicago,  99  U.  S.  635,  the  court  shows  an 
inclination  not  to  be  so  liberal.  It  refers  to 
the  case  just  quoted  from,  and  says  that  in 
that  case  there  was  an  actual  physical  inva- 
sion of  the  real  estate  of  the  private  owner, 
but  in  the  present  case  there  was  only  ob- 
struction of  access  to  the  owner's  property  by 
improvement  in  the  street,  the  fee  of  which 
was  in  the  city.  The  court  held  that  acts 
done  in  the  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  upon 
private  property,  although  their  consequences 
may  impair  its  use,  are  not  a  taking  within 
the  meaning  of  the  constitutional  provision 
which  forbids  the  taking  of  private  property 
without  compensation.  The  court  said  :  "  It 
is  undeniable  that  in  making  the  improvement 
of  which  the  plaintiffs  complain,  the  city  was 
the  agent  of  the  state,  and  performing  a  pub- 
lic duty  imposed  upon  it  by  the  legislature; 
and  that  persons  appointed  or  authorized 
by  law  to  make  or  improve  a  highway  are 
not  answerable  for  consequential  damages  if 
they  act  within  their  jurisdiction  and  with 
care  and  skill,  is  a  doctrine  almost  univer- 
sally accepted  alike  in  England  and  in  this 
country.  *  *  *  It  is  the  prerogative  of  the 
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f  Damages  for  Injuring. — There  are  several 
tendency  of  late  is  towards  a  more  lib- 
state  to  be  exempt  from  coercion  by  suit, 
except  by  its  own  consent.  This  prerogative 
would  amount  to  nothing  if  it  does  not  pro- 
tect the  agents  for  improving  highways  which 
the  state  is  compelled  to  employ.  The  rem- 
edy, therefore,  for  a  consequential  injury 
resulting  from  the  state's  action  through  its 
agents,  if  there  be  any,  must  be  that,  and  that 
only,  which  the  legislature  shall  give.  *  *  * 
Acts  done  in  the  proper  exercise  of  govern- 
mental powers,  and  not  directly  encroaching 
upon  private  property,  though  their  conse- 
quences may  impair  its  use,  are  universally 
held  not  to  be  a  taking  within  the  meaning  of 
the  constitutional  provision." 

Colorado. — The  constitution  of  Colorado- 
provides  that  when  property  is  "taken  or 
damaged  "  compensation  must  be  made.  In 
Denver  v.  Bayer,  7  Colo.  113,  the  court  said  : 
"  Property  in  its  broader  and  more  appro- 
priate sense  is  not  alone  the  chattel  or  the 
land  itself,  but  the  right  to  freely  possess, 
use,  and  alienate  the  same  ;  and  many  things 
are  considered  property  which  have  no  tangi- 
ble existence,  but  which  are  necessary  to  the 
satisfactory  use  and  enjoyment  of  that  which 
is  tangible.  The  people  and  the  courts  of 
Colorado  are  constantly  treating  as  property 
the  right  to  a  use  of  water  acquired  by  pri- 
ority of  appropriation.  The  right  of  user 
would  of  course  be  of  no  value  without  the 
water,  but  it  is  this  right  that  is  mainly  the 
subject  of  ownership.  Incorporeal  heredita- 
ments, particularly  those  denominated  ease- 
ments, have  always  been  considered  property 
both  by  the  civil  and  the  common  law.  They 
are  generally  attached  to  things  corporeal, 
and  are  said  to  '  issue  out  of  or  concern ' 
them  ;  but  any  wrongful  interference  there- 
with has  been  promptly  recognized  and  pun- 
ished by  the  courts.  No  good  reason  is 
observed  for  discriminating  against  the  ease- 
ment in  a  street  connected  with  the  lot  of  an 
abutting  owner.  We  are  disposed  to  say  that 
it  is  property  within  the  meaning  of  our  con- 
stitution ;  and  any  interference  therewith 
which  results  in  injury  to  the  realty  must, 
with  the  exceptions  hereinafter  stated,  be 
justly  compensated  ;  if  in  such  a  case  there 
be  no  technical  '  taking  '  of  private  property, 
there  is  a  damaging  thereof  within  the  con- 
stitutional inhibition.  Whatever  permanently 
prevents  the  adjacent  owner's  free  use  of  the 
street  for  ingress  or  egress  to  or  from  his  lot, 
and  whatever  interference  with  the  street 
permanently  diminishes  the  value  of  his 
premises,  is  as  much  a  damage  to  his  private 
property  as  though  some  direct  physical  in- 
jury were  inflicted  thereon.  But  sometimes 
these  interferences  and  resulting  injury  may 
properly,  even  in  this  state,  be  held  to  be 
damnum  absque  injuria,  as  where  they  are  oc- 
casioned by  a  reasonable  improvement  of  the 
street  by  the  proper  authority  for  the  greater 
convenience  of  the  public,  or  where  a  mere 
temporary  inconvenience  or  injury  results 
from  a  legitimate  use  thereof  by  the  public." 
No  very  clear  line  is  drawn  between  those 
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eral  allowance  of  consequential  damage: 
constitutional  provisions  of  many  states 

injuries  for  which  compensation  may  be  had 
and  those  for  which  it  may  not  be  had.  In  a 
few  cases  later  than  this  one  the  doctrine  is 
somewhat  prominent  that  damages  cannot  be 
had  for  injuries  resulting  from  a  proper  ex- 
ercise of  authority  given  by  law.  Platte, 
etc..  Ditch  Co.  v.  Anderson,  8  Colo.  131  ; 
Denver  v.  Vernia,  8  Colo.  399  ;  Idaho  Springs 
v.  Woodward,  10  Colo.  104.  In  Denver  Cir- 
cle R.  Co.  v.  Nestor,  10  Colo.  403,  the  court 
considers  the  English  rule,  namely,  that 
damages  may  be  had  where  the  injury  is  such 
that  a  right  of  action  would  exist  if  the  party 
condemning  had  not  statutory  authority  to 
condemn.  "  This  expression  [damaged],  or 
its  equivalent,  has  received  two  different  in- 
terpretations from  the  courts  :  First,  that  it 
merely  recognizes  a  right  of  action  where  one 
would  have  existed  at  common  law  but  for 
condemnation  statutes,  or  statutes  enacted 
with  a  similar  design;  *  *  *  second,  that 
these  words  are  the  recognition  of  a  new  right 
of  action  not  necessarily  known  to  the  com- 
mon law."  The  court  does  not  favor  the  first 
interpretation,  for  "it  will  be  observed  that 
the  constitution  inhibits  the  damaging  with- 
out compensation  of  private  property  for 
either  public  or  private  use.  By  giving  these 
phrases  a  literal  and  wholly  unqualified  con- 
struction we  not  only  forbid  the  necessary 
and  careful  improvement  of  a  street  by  the 
city,  without  compensation  for  incidental  in- 
juries tc  the  abutting  owner,  but  we  also 
forbid  the  lot  owner  himself  improving  his 
premises  in  a  legal  and  careful  manner  with- 
out compensating  an  adjoining  lot  owner  for 
incidental  injuries  occasioned  by  such  'pru- 
dent exercise  of  his  right  of  dominion.'  This 
would  be  to  announce  the  rule  that  one  must 
so  use  his  own  as  to  inflict  absolutely  no 
injury  or  inconvenience  upon  another,  and 
that,  if  he  do  not,  he  must  expect  to  respond 
in  damages  to  that  other  ;  it  would  be  practi- 
cally to  say  that,  in  this  state,  there  can  be 
no  injuries  to  realty  covered  by  the  doctrine 
of  damnum  absque  injuria."  In  Gilbert  v. 
Greeley,  etc.,  R.  Co.,  13  Colo.  501,  the  court, 
following  the  cases  already  cited,  held  that 
for  an  injury  to  require  compensation  it  must 
be  such  as  to  affect  "  specific  private  prop- 
erty, or  some  right  or  interest  therein  or 
incident  thereto  peculiar  to  the  owner." 

Connecticut.  —  The  constitution  requires 
compensation  for  property  "taken."  In  Hol- 
lister  v.  Union  Co.,  9  Conn.  436,  25  Am.  Dec. 
36,  an  owner's  land  was  worn  away  by  a  river 
as  the  result  of  its  being  straightened  by  a 
company  authorized  by  the  legislature.  Com- 
pensation was  not  allowed  to  the  owner.  In 
Hooker  v.  New  Haven,  etc.,  Co.,  14  Conn. 
146,  36  Am.  Dec.  477,  15  Conn.  323,  and  in 
Denslow  v.  New  Haven,  etc.,  Co.,  16  Conn. 
103,  compensation  was  allowed  for  conse- 
quential injuries  which  were  the  direct  re- 
sult of  the  acts  of  the  defendants.  Bradley 
v.  New  York,  etc.,  R.  Co.,  21  Conn.  308,  was 
a  clear  case  of  consequential  injury,  for 
which  damages  were  allowed.    Access  was 


;  than  formerly.  The  changes  in  the 
adding  the  word  "  damaging,"  or  its 

cut  off  by  change  of  grade  in  the  street.  But 
the  question  is  left  open  as  to  whether  the 
legislature  might  not  construct  railroads  by 
its  own  agents,  or  by  authorized  subordinate 
bodies,  without  making  compensation  to  any 
persons  injured  thereby  except  those  whose 
lands  were'  directly  taken.  See  Imlay  v. 
Union  Branch  R.  Co.,  26  Conn.  259;  Elliott  v. 
Fair  Haven,  etc.,  R.  Co.,  32  Conn.  580. 

Illinois.— The  constitution  reads  "taken  or 
damaged."  The  words  are  liberally  con- 
strued to  secure  compensation  in  case  an 
owner  is  substantially  deprived  of  the  use 
and  enjoyment  of  property.  In  Rigney  v. 
Chicago,  102  111.  64,  after  mentioning  the 
fact  that  some  courts  have  decided  against 
Consequential  damages,  the  court  says  : 
"But  other  courts  of  equal  respectability,  and, 
as  it  is  believed,  with  better  reason,  hold  that 
the  change  of  the  grade  of  a  public  highway, 
or  the  erection  of  a  public  improvement  of 
any  kind,  that  causes  any  direct  physical  in- 
jury to  the  property  of  a  private  person,  by 
overflowing  his  land  and  the  like,  by  reason 
of  which  he  is  substantially  deprived  of  its 
ordinary  use  and  enjoyment,  is,  within  the 
meaning  of  the  constitution,  a  taking  of  his 
property  to  the  extent  of  the  damage  thereby 
occasioned."  See  also  Nevins  v.  Peoria,  41 
111.  502,  89  Am.  Dec.  392  ;  Gillham  v.  Madison 
County  R.  Co.,  49  111.  484,  95  Am.  Dec.  627  ; 
Aurora  v.  Gillett,  56  111.  132  ;  Aurora  v. 
Reed,  57  111.  29,  11  Am.  Rep.  1  ;  Jacksonville 
v.  Lambert,  62  111.  519  ;  Toledo,  etc.,  R.  Co. 
v.  Morrison,  71  111.  616  ;  Pekin  v.  Winkel,  77 
111.  56  ;  Pekin  v.  Brereton,  67  111.  477,  16  Am. 
Rep.  629  ;  Elgin  v.  Eaton,  83  111.  535,  25  Am. 
Rep.  412  ;  Shawneetown  v.  Mason,  82  111.  337, 
25  Am.  Rep.  321  ;  Stack  v.  East  St.  Louis,  85 
111.  377,  28  Am.  Rep.  619  ;  Chicago,  etc.,  R. 
Co.  v.  Francis,  70  111.  238. 

Indiana. — The  constitution  reads  "taken." 
In  Indiana,  etc. ,  R.  Co.  v.  Eberle,  110  Ind. 
542,  59  Am.  Rep.  225,  the  court  held:  "In 
the  absence  of  an  actual  taking  of  property, 
or  that  which  is  regarded  as  property,  such 
consequential  or  incidental  damages  as  re- 
sult to  the  abutting  lot  owner  from  the  con- 
struction and  operation  of  a  railroad  upon 
the  land  of  another  afford  no  right  of  recov- 
ery." See  Cummins  v.  Seymour,  79  Ind.  491, 
41  Am.  Rep.  618  ;  Powell  v.  Bunger,  91  Ind. 
64.  From  this  it  will  be  seen  that  conse- 
quential damages  are  not  favored  in  Indiana. 

Maine. — The  constitution  reads  "taken." 
In  this  state,  under  authority  of  the  legisla- 
ture, private  property  may  be  injured  to  al- 
most any  extent  without  compensation. 
Nichols  v.  Somerset,  etc.,  R.  Co.,  43  Me.  356  ; 
Cushman  v.  Smith,  34  Me.  247.  In  the  latter 
case  the  court  said,  in  referring  to  the  clause 
in  the  constitution  requiring  compensation 
for  property  taken  :  "  The  design  appears  to 
have  been  simply  to  declare  that  private 
property  shall  not  be  changed  to  public  prop- 
erty, or  transferred  from  the  owner  to  others 
for  public  use,  without  compensation  ;  to 
prevent  the  personal  property  of  individuals 
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equivalent,  to  the  word  "  taking,"  are  evidence  of  this  tendency.  Also  the 
nature  of  the  statutory  enactments  points  in  the  same  direction.    And  the 


from  being  consumed  or  destroyed  for  public 
use  without  compensation,  not  to  protect 
such  property  from  all  injury  by  the  con- 
struction o£  public  improvements  ;  not  to 
prevent  its  temporary  possession  or  use, 
without  a  destruction  of  it,  or  a  change  of  its 
character.  It  was  designed  also  to  prevent 
the  owner  of  real  estate  from  being  deprived 
of  it,  or  of  an  easement  in  it,  and  to  prevent 
any  permanent  change  in  its  character  and 
use  without  compensation." 

Michigan. — The  constitution  reads  "tak- 
en." The  owner  is  entitled  to  compensation 
for  all  injuries  resulting  directly  from  the 
defendant's  acts.  Grand  Rapids  Booming 
Co.  v.  Jarvis,  30  Mich.  308.  But  no  com- 
pensation is  allowed  for  injury  from  a  rail- 
road laid  on  the  street  unless  plaintiff  owns 
the  fee.  Grand  Rapids,  etc. ,  R.Co.  v.  Heisel, 
38  Mich.  62,  31  Am.  Rep.  306. 

New  Hampshire.  —  The  constitution  reads 
"taken."  In  Eaton  v.  Boston,  etc.,  R.  Co., 
51  N.  H.  504,  12  Am.  Rep.  147,  the  court 
said  :  "In  a  strict  legal  sense  land  is  not 
'  property,'  but  the  subject  of  property.  The 
term  '  property,'  although  in  common  par- 
lance frequently  applied  to  a  tract  of  land 
or  a  chattel,  in  its  legal  signification  '  means 
only  the  rights  of  the  owner  in  relation  to  it.' 
'  It  denotes  a  right  *  *  *  over  a  determinate 
thing.'  '  Property  is  the  right  of  any  person 
to  possess,  use,  enjoy,  and  dispose  of  a 
thing.'  *  *  *  If  property  in  land  consists  in 
certain  essential  rights,  and  a  physical  inter- 
ference with  the  land  substantially  subverts 
one  of  those  rights,  such  interference  '  takes,' 
pro  tanto,  the  owner's  '  property.'  The  right 
of  indefinite  user  (or  of  using  indefinitely)  is 
an  essential  quality  or  attribute  of  absolute 
property,  without  which  absolute  property 
can  have  no  legal  existence.  '  Use  is  the 
real  side  of  property.'  *  *  *  From  the  very 
nature  of  these  rights  of  user  and  of  exclu- 
sion, it  is  evident  that  they  cannot  be  materi- 
ally abridged  without,  ipso  facto,  taking  the 
owner's  '  property.'  If  the  right  of  indefinite 
user  is  an  essential  element  of  absolute  prop- 
erty or  complete  ownership,  whatever  phys- 
ical interference  annuls  this  right  takes 
*  property,' — although  the  owner  may  still 
have  left  to  him  valuable  rights  (in  the  ar- 
ticle) of  a  more  limited  and  circumscribed 
nature."  "The  principle  must  be  the  same 
whether  the  owner  is  wholly  deprived  of  the 
use  of  his  land,  or  only  partially  deprived  of 
it  ;  although  the  amount  or  value  of  the 
property  taken  in  the  two  instances  may 
widely  differ.  *  *  *  If  the  public  can  take 
part  of  a  man's  property  without  compensa- 
tion, they  can,  by  successive  takings  of  the 
different  parts,  soon  acquire  the  whole."  "  It 
is  said  that  a  landowner  is  not  entitled  to 
compensation  where  the  damage  is  merely 
'consequential.'  The  use  of  this  term  '  con- 
sequential damage  '  prolongs  the  dispute, 
and  introduces  an  equivocation  which  is  fatal 
to  any  hope  of  a  clear  settlement.  It  means 
both  damage  which  is  so  remote  as  not  to  be 


actionable,  and  damage  which  is  actionable. 
Sometimes  it  is  used  to  denote  damage 
which,  though  actionable,  does  not  follow 
immediately,  in  point  of  time,  upon  the  doing 
of  the  act  complained  of  ;  what  Erie,  C.J., 
aptly  terms  '  consequential  damage  to  the 
actionable  degree.'  *  *  *  When,  then,  it 
is  said  that  a  landowner  is  not  entitled  to 
compensation  for  '  consequential  damage,' 
it  is  impossible  either  to  affirm  or  deny 
the  correctness  of  the  statement  until  we 
know  in  what  sense  the  phrase  ' consequen- 
tial damage'  is  used.  If  it  is  to  be  taken 
to  mean  damage  which  would  not  have  been 
actionable  at  common  law  if  done  by  a  pri- 
vate individual,  the  proposition  is  correct." 
See  Thompson  v.  Androscoggin  River  Imp. 
Co.,  54  N.  H.  545. 

New  Jersey. — The  constitution  reads  "tak- 
en." In  Morris,  etc.,  R.  Co.  v.  Newark, 
10  N.  J.  Eq.  352,  it  was  held  "that  an  ad- 
jacent landowner  cannot  maintain  an  action 
at  law  for  consequential  damages  unless  he 
can  show  a  negligent  exercise  by  the  com- 
pany of  their  legal  rights  ;  because  no  action 
at  law  will  lie  for  a  consequential  injury  nec- 
essarily resulting  from  the  exercise  of  a  legal 
right  under  legislative  authority."  In  Bese- 
man  v.  Pennsylvania  R.  Co.,  50  N.  J.  L.  235, 
it  was  held  that  a  railroad  company  is  not  lia- 
ble for  incidental  damages  to  the  land  abut- 
ting near  a  track,  the  road  being  run  in  all 
respects  with  care  and  skill.  See  Tinsman  v. 
Belvidere  Delaware  R.  Co.,  26  N.  J.  L.  148, 
69  Am.  Dec.  565  ;  Trenton  Water-Power  Co. 
v.  Raff,  36  N.  J.  L.  336  ;  Starr  v.  Camden, 
etc.,  R.  Co.,  24  N.  J.  L.  592. 

New  York. — The  constitution  reads  "  tak- 
en." In  this  state  there  has  been  a  great 
change  of  view  since  the  earlier  cases.  At 
the  present  time  the  courts  are  very  liberal 
in  the  allowance  of  consequential  damages. 
Caro  v.  Metropolitan  El.  R.  Co.,  46  N.  Y. 
Super.  Ct.  138  ;  Story  v.  New  York  El.  R. 
Co.,  90  N.  Y.  122,  43  Am.  Rep.  146,  7  Am.  & 
Eng.  R.  Cas.  596.  In  the  first  case  the  court 
held  that  "  when  an  act  under  which  a  cor- 
poration is  organized  authorizes  the  taking 
by  such  corporation  of  private  property  for 
public  use,  and  provides  for  the  making  by 
such  corporation  of  compensation  for  the 
property  taken  by  it,  and  is  therefore  consti- 
tutional, yet  where  the  taking  consists  in  the 
daily  and  continuous  interference  with  a 
naked  incorporeal  right  incident  to  tangible 
property,  to  the  diminution  of  its  free  enjoy- 
ment, e.g.,  the  polluting  of  the  air  of  one's 
dwelling  with  noisome  smells,  which,  al- 
though not  unwholesome,  yet  render  the  en- 
joyment of  life  and  property  uncomfortable,  ' 
compensation  must  be  made  therefor.  This 
was  a  case  where  damages  were  sought  by  an 
abutting  property  owner  for  the  injury  of  an 
elevated  railway  in  the  street.  The  court 
said  :  "  Even  though  there  be  no  taking  of 
appellant's  property,  the  injury  alleged  and 
admitted  is  an  actionable  wrong.  *  *  *  The 
darkness,  stench,  and  noise  distinguished  as 
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broader  construction  placed  upon  constitutional  and  statutory  provisions  by 
the  courts  seems  to  work  to  the  same  end.  But  there  is  danger  of  going  too 
far  in  this  direction,  for,  necessarily,  some  injuries  and  inconveniences  must  be 
suffered  by  property  owners  as  the  result  of  the  construction  and  operation  of 
public  works,  for  which  no  compensation  can  be  made.1 

d.  What  Amounts  to  Injuriously  Affecting — (i)  In  General— In 
England  and  in  some  of  the  United  States,  unless  statutes  specially  authorize  the 
payment  of  compensation,  an  injury  will  not  be  considered  a  "  taking  "  or  an 
"  injuriously  affecting  "  of  property  if,  without  tlie  authority  of  the  legislature 
to  do  the  act,  it  would  not  give  a  right  of  action  against  the  corporation  or 
individual  inflicting  it.2     In  other  states,  however,  this  rule  is  disapproved, 

the  causes  operating  the  injury  to  appellant 
are  admitted  to  be  the  immediate  effect  of  ap- 
pellant's acts.  But  science  reveals  that 
darkness,  stench,  and  noise  are,  each,  the 
material  effect  of  the  physical  energies  of 
nature.  Hence  the  injury  to  appellant  is  the 
effect  of  physical  force  directly  applied  by 
respondent,  and  is  not  in  any  sense  an  '  in- 
cidental '  or  '  consequential  '  injury.  In  the 
ultimate  analysis,  matter  is  but  a  form  of 
force  or  of  motion.  Damage  done  by  a  mis- 
sile is  not  more  a  material  injury  than  dam- 
age inflicted  by  the  vibration  or  emission  of 
particles  in  light,  sound,  and  smell." 

Pennsylvania.  —  Under  the  constitution  in 
effect  before  1874  no  compensation  could  be 
had  for  injuries  to  land  not  actually  taken. 
By  the  common-law  rule  individuals  and  cor- 
porations having  the  right  of  eminent  domain 
were  not  liable  for  injuries  to  private  property 
resulting  from  legally  authorized  acts.  This 
immunity  was  taken  away  by  the  constitution 
of  1874,  and  since  then  the  rule  is  practically 
the  same  as  the  English  rule  that  those  hav- 
ing the  right  to  exercise  the  power  of  eminent 
domain  are  liable  to  pay  compensation  for  all 
injuries  inflicted  upon  private  property  for 
which  a  private  individual  would  be  liable. 
In  Shrunk  v.  Schuylkill  Nav.  Co.,  14  S.  &  R. 
(Pa.)  71,  the  court  held  that  "  compensation 
shall  be  made  for  all  damages  arising  from 
immediate  injury  to  property,  but  not  for 
any  damage  where  there  is  no  legal  injury, 
which  is  called  damnum  sine  injuria.  *  *  * 
There  would  be  no  end  to  damages  for  inju- 
ries, considered  in  the  most  extensive  sense 
of  the  word.''  In  the  charter  of  the  Lehigh 
Bridge  Co.  it  was  provided  that  "  if  any  per- 
son or  persons  shall  be  injured  by  means  of 
any  dam  or  dams  being  erected,"  etc.  The 
court  held  that  the  intention  was  to  "  provide 
for  nothing  that  was  not  remediable  at  the 
common  law  ;  and,  on  the  other  hand,  it  was 
intended  that  every  common-law  injury 
should  be  redressed  by  the  statutory  rem- 
edy." River  Lehigh  Bridge  Co.  v.  Lehigh 
Coal,  etc.,  Co.,  4  Rawle  (Pa.)  23.  In  Watson 
v.  Pittsburgh,  etc.,  R.  Co.,  37  Pa.  St.  469,  the 
court  said  :  "  Nothing  can  be  recovered  for 
anything  which  is  not  groundwork  for  dam- 
ages at  common  law  ;  but  the  construction 
which  has  been  given  to  the  legislative  char- 
ters for  improvement  companies  generally  has 
been  that  they  are  intended  to  secure  compen- 
sation for  all  such  injuries  as  the  common 
law  recognizes  as  fit  subjects  for  compensa- 
tion." See  Pittsburgh,  etc.,  R.  Co.  v.  Jones, 
m  Pa.  St.  204,  56  Am.  Rep.  260. 
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Wisconsin. — In  Delaplaine  v.  Chicago,  etc., 
R.  Co.,  42  Wis.  214,  24  Am.  Rep.  386,  the 
court  shows  adherence  to  the  English  rule. 
In  reply  to  the  claim  that  the  Lands  Clauses 
Act  provided  for  compensation  for  "  injuri- 
ously affecting  "  property,  and  that  therefore 
a  decision  under  it  would  not  be  in  point 
where  the  case  in  question  was  under  the 
Wisconsin  Constitution,  the  court  said  :  "  But 
the  test  applied  to  determine  the  proper 
meaning  of  the  words  '  injuriously  affected,' 
as  giving  a  right  to  compensation,  was  whether 
the  act  done  in  carrying  out  the  works  in 
question  was  an  act  which  would  have  given 
a  right  of  action  if  the  works  had  not  been 
authorized  by  an  Act  of  Parliament.  In  other 
words,  if  the  act  affecting  the  land  had  been 
done  by  an  individual  he  would  be  liable  for 
damages.  This  remark  shows  that  the  de- 
cisions made  under  that  act  are  in  point." 

1.  The  difficulties  in  connection  with  this 
subject  are  well  expressed  in  a  note  in  17  Am. 
&  Eng.  R.  Cas.  198,  quoting  from  Mr.  Lucius 
S.  Landreth  :  No  rule  will  be  absolutely  sat- 
isfactory. It  cannot  be  hoped  that  general 
convenience  and  private  rights  can  both  be 
protected  without  injury  to  either  ;  they  are 
too  frequently  hopelessly  in  conflict.  But  on 
the  whole  the  rule  which  limits  compensation 
to  cases  where  the  injury  is  direct  is  prob- 
ably the  safest — comprehending  in  it  all  cases 
where  a  house  is  shaken,  rendered  uncom- 
fortable by  smoke,  etc.,  in  each  of  which 
cases  there  is  a  direct  injury  to  the  property 
itself.  But  where  the  injury  is  consequen- 
tial only,  as  where  the  sound  of  the  cars  ren- 
ders it  less  desirable  as  a  dwelling,  there 
being  no  effect  on  the  house,  but  only  on  the 
dweller  in  it,  there  should  be  no  compensa- 
tion ;  such  dweller  must  console  himself  with 
the  thought  that  in  building  up  the  indus- 
tries and  conveniences  of  the  community 
some  individuals  must  necessarily  suffer,  and 
that  others  have  suffered  before  him  for  con- 
veniences which  he  now  enjoys. 

2.  Act  Must  Be  Such  as  to  Give  Right  of  Action 
if  Done  Without  Authority. — McCarthy  v. 
Metropolitan  Board  of  Works,  L.  R.  8  C.  P. 
209;  Beckett  v.  Midland  R.  Co.,  L.  R.  3  C.  P. 
82;  Hall  v.  Bristol,  L.  R.  2  C.  P.  322;  Ham- 
mersmith, etc.,  R.  Co.  v.  Brand,  L.  R.  4  H. 
L.  171;  Rickets.  Metropolitan  R.  Co.,  5  B.  & 
S.  156.  117  E.  C.  L.  156,  34  L.  J.  Q.  B.  257, 
L.  R.  2  H.  L.  187;  Chamberlain  7).  West  End 
of  London,  etc.,  R.  Co.,  2  B.  &  S.  605,  no  E. 
C.  I..  605;  Cameron  v.  Charing  Cross  R.  Co., 
16  C.  B.  N.  S.  430,  m  E.  C.  L.  430;  Matter 
of  Penny,  7  El.  &  Bl.  660,  90  E.  C.  L.  660; 
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and  the  right  to  compensation  is  stated  to  arise  whenever  there  is  an  injury  in 
fact  without  regard  to  the  question  whether  there  is,  the  statute  apart,  a  legal 
injury.1 

Special  injuries. — The  injuries  must  be  special,  affecting  the  owner  only,  and 
not  such  as  are  suffered  by  the  community  generally,  or  such  as  differ  only  in 
degree  from  those  suffered  in  common  by  the  people  of  the  whole  neighbor- 
hood.2 

(2)  Injuries  from  Proper  Co7istruction  and  Operation. — The  rule  is  enounced 
in  a  large  number  of  decisions  that  a  landowner  cannot  recover  for  mere  inci- 
dental or  consequential  damages  which  may  result  from  a  careful  construction 
and  prudent  operation  of  a  public  improvement,  unless  authorized  to  recover 
therefor  by  statute  or  by  the  charter.3    This  does  not  seem  to  help  much, 


Glover  v.  North  Staffordshire  R.  Co.,  16  Q. 
B.  923,  71  E.  C.  L.  923;  Caledonian  R.  Co.  v. 
Ogilvy,  2  Macq.  H.  L.  Cas.  229;  Peel  v.  At- 
lanta, 85  Ga.  138;  Eaton  v.  Boston,  etc.,  R. 
Co.,  51  N.  H.  519,  12  Am.  Rep.  147;  Colum- 
bia Delaware  Bridge  Co.  v.  Geisse,  35  N.  J. 
L.  558;  Pennsylvania  R.  Co.  v.  Marchant, 
119  Pa.  St.  541.  See  also  Rigney  z>.  Chicago, 
102  111.  64;  Rude  v.  St.  Louis,  93  Mo.  408. 

1.  All  Actual  Damages  Subjects  of  Compen- 
sation.— Omaha  v.  Cramer,  25  Neb.  489. 
In  this  case  the  court,  after  citing  Penn- 
sylvania R.  Co.  v.  Marchant,  119  Pa.  St.  541, 
as  holding  that  there  can  be  no  recovery  un- 
less there  is  such  a  legal  wrong  as  would  be 
the  subject  of  an  action  for  damages  at  com- 
mon law,  declared  that  it  could  not  give  its 
assent  to  the  doctrine  there  expressed.  It 
was  said:  "  The  words  '  or  damaged  '  in  sec- 
tion 21,  article  1  of  the  Constitution  [of  Ne- 
braska] include  all  actual  damages  resulting 
from  the  exercise  of  the  right  of  eminent 
domain  which  diminish  the  market  value 
of  private  property.  *  *  *  The  fact  that 
damages  are  consequential  will  not  preclude 
a  recovery  if  the  construction  and  operation  of 
the  public  improvement  is  the  cause  of  the 
injury;  and  it  is  not  necessary  that  the  dam- 
ages be  caused  by  trespass  or  an  actual 
physical  invasion  of  the  owner's  real  estate. 
The  test  is,  excluding  general  benefits,  is  the 
property  in  fact  damaged  ?  If  so,  the  owner 
is  entitled  to  compensation." 

In  Montgomery  v.  Maddox,  89  Ala.  181, 
the  court  disapproved  the  English  and  Penn- 
sylvania rule,  and  held  that  the  injured 
owner  is  entitled  to  compensation  for  any 
damage,  whether  direct  or  consequential, 
done  to  private  property  for  public  use  with- 
out regard  to  any  physical  invasion  or  spoli- 
ation of  the  property  so  damaged. 

See  also  Denver  v.  Bayer,  7  Colo.  113, 
where,  discussing  this  question,  the  court  re- 
fers to  the  following  cases  decided  under 
constitutional  provisions  allowing  compensa- 
tion for  property  taken  "  or  damaged,"  and 
says:  "  They  assume  without  discussion  that 
the  words  'or  damaged'  thus  used  are  the 
recognition  by  their  respective  constitutions 
of  a  new  right  of  recovery;  they  do  not  limit 
such  right  to  cases  where  an  action  would, 
■without  the  constitutional  provision,  have 
lain  at  common  law."  Moore  v.  Atlanta,  70 
Ga.  611,  1  Denver  L.  J.  78;  Atlanta  v.  Green, 
67  Ga.  386;  Elgin  v.  Eaton,  83  111.  535;  Wil- 


liams v.  Gulf,  etc.,  R.  Co.,  1  Tex.  App.  Civ. 
Cas.  §  131,  1  Denver  L.  J.  267;  Graves  v.  Gulf, 
etc.,  R.  Co.,  1  Tex.  Law  Rev.  8;  Johnson  v. 
Parkersburg,  16  W.  Va.  402. 

2.  Injuries  Must  Be  Special  —  England.  — 
Beckett  v.  Midland  R.  Co.,  L.  R.  3  C.  P.  82, 
17  L.  T.  N.  S.  499,  37  L.  J.  C.  P.  11  ;  Buc- 
cleuch  v.  Metropolitan  Board  of  Works,  L.  R. 
3  Exch.  306,  L.  R.  5  Exch.  231,  L.  R.  5  H.  L. 
418  ;  Wood  v.  Stourbridge  R.  Co.,  16  C.  B. 
N.  S.  236,  in  E.  C.  L.  236  ;  Metropolitan 
Board  of  Works  v.  McCarthy,  L.  R.  7  H. 
L.  243. 

Illinois. — Keithsburg,  etc.,  R.Co.  v.  Henry, 
79  111.  290  ;  Pekin  v  Winkel,  77  111.  57  ;  Stone 
v.  Fairbury,  etc.,  R.  Co.,  68  111.  396,  18  Am. 
Rep.  556  ;  Pekin  v.  Brereton,  67  111.  479,  16 
Am.  Rep.  629. 

Iowa. — Ham  v.  Wisconsin,  etc.,  R.  Co.,  61 
Iowa  716,  14  Am.  &  Eng.  R.  Cas.  204. 

Massachusetts.  —  Presbrey  v.  Old  Colony, 
etc.,  R.  Co.,  103  Mass.  1;  Wesson  v.  Washburm 
Iron  Co.,  13  Allen  (Mass.)  95,  90  Am.  Dec. 
181  ;  Blood  v.  Nashua,  etc.,  R.  Corp.,  2  Gray 
(Mass.)  140,  61  Am.  Dec.  444. 

New  Jersey. — Hoffman  v.  Hoffman,  26  N.  J. 
L.  175. 

Texas.—  Gulf,  etc.,  R.  Co.  v.  Fuller,  63 
Tex.  467,  22  Am.  &  Eng.  R.  Cas.  154;  Chicago, 
etc.,  R.  Co.  v.  Ritter,  1  Tex.  App.  Civ.  Cas.  § 
266,  10  Am.  &  Eng.  R.  Cas.  202. 

Illustrations. — Thus  it  has  been  held  that 
obstruction  of  view,  or  interference  with  the 
owner's  privacy,  or  the  noises  from  operating 
trains  are  not  to  be  considered,  s-ince  these 
annoyances  do  not  differ  in  kind  from  those 
suffered  by  the  community  in  general.  Ham 
v.  Wisconsin,  etc.,  R.  Co.,  61  Iowa  716,  14 
Am.  &  Eng.  R.  Cas.  204. 

Nor  can  a  party  recover  compensation  as 
for  injuriously  affected  property,  where  a 
public  dock  is  injured,  although  the  dock  is 
not  used  by  any  one  but  the  party  claiming 
damages.  McCarthy  v.  Metropolitan  Board 
of  Works,  L.  R.  8  C.  P.  cog,  L.  R.  7  H.  L. 
243- 

3.  Injuries  from  Proper  Construction  and 
Operation — California. — Green  v.  State,  73  Cal. 
29  ;  Lamb  v.  Reclamation  Dist.  No.  108,  73 
Cal.  125,  2  Am.  St.  Rep.  775. 

Connecticut. — Bradley  v.  New  York,  etc.,  R. 
Co.,  21  Conn.  294. 

Illinois. — Chicago  v.  Union  Bldg.  Assoc., 
102  111.  379,  40  Am.  Rep.  598  ;  Rigney  v.  Chi- 
cago, 102  111.  64. 
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however,  in  determining  what  will  be  considered  as  injuriously  affecting  prop- 
erty so  as  to  entitle  the  owner  thereof  to  compensation.  It  is  settled  on  the 
one  hand  that,  although  a  public  work  is  authorized  by  law,  its  negligent  or 
improper  construction  or  operation  is  not  protected,  but  gives  a  right  of  action 
to  the  person  injured ; 1  while,  on  the  other  hand,  one  who  is  injured  by  the 
proper  and  careful  construction  of  a  public  work  under  legislative  authority 
can  claim  compensation  only  to  the  extent  that  compensation  is  secured  to 
him  by  constitutional  or  statutory  provision.2  'His  right  to  compensation 
must,  therefore,  be  ascertained  by  the  construction  of  the  terms  used  in  the 
constitution  or  statute.  It  resolves  itself  into  determining  what  is  "  taking  " 
or  "injuring"  of  "property  "  within  the  terms  of  the  law,  and  it  has  been 
said  that  nothing  is  gained  by  a  discussion  of  "  consequential  damages  "  in 
this  connection,  particularly  as  the  very  term  introduces  a  new  ambiguity  into 
the  discussion.3 


Indiana. — Indiana,  etc.,  R.  Co.  v.  Eberle, 
no  Ind.  542,  59  Am.  Rep.  225,  32  Am.  & 
Eng.  R.  Cas.  220. 

Iowa. — Cook  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  278;  Davenport  v.  Stevenson,  34  Iowa 
225  ;  King  v.  Iowa  Midland  R.  Co.,  34  Iowa 
458  ;  Slatten  v.  Des  Moines  Valley  R.  Co.,  29 
Iowa  148,  4  Am.  Rep.  205. 

Kansas. — Ottawa,  etc.,  R.  Co.  v.  Larson,  40 
Kan.  301  ;  Central  Branch  Union  Pac.  R.  Co. 
v.  Andrews,  30  Kan.  590. 

Maine. — Mason  v.  Kennebec,  etc.,  R.  Co., 
31  Me.  215  ;  Boothby  v.  Androscoggin,  etc., 
R.  Co.,  51  Me.  318  ;  Sumner  v.  Richardson 
Lake  Dam.  Co.,  71  Me.  106. 

Michigan. — Grand  Rapids,  etc.,  R.  Co.  v. 
Heisel,  38  Mich.  62,  31  Am.  Rep.  306. 

New  Hampshire. — Aldrich  v.  Cheshire  R. 
Co.,  21  N.  H.  359,  53  Am.  Dec.  212. 

New  Jersey. — Beseman  v.  Pennsylvania  R. 
Co.,  50  N.  J.  L.  235,  33  Am.  &  Eng.  R.  Cas. 
107,  affirmed  52  N.  J.  L.  221  ;  Morris,  etc., 
R.  Co.  v.  Newark,  10  N.  J.  Eq.  352. 

New  York. — Bloodgood  v,  Mohawk,  etc., 
R.  Co.,  14  Wend.  (N.  Y.)  51  ;  Albany  North- 
ern R.  Co.  v.  Lansing,  16  Barb.  (N.  Y.)  68  ; 
Wilson  v.  New  York,  1  Den.  (N.  Y.)  595  ; 
Ex  p.  Manhattan  Co.,  22  Wend.  (N.  Y.) 
653- 

Pennsylvania. — New  York,  etc.,  R.  Co.  v. 
Young,  33  Pa.  St.  175  ;  Pennsylvania  R.  Co. 
v.  Marchant,  119  Pa.  St.  541,  33  Am.  &  Eng. 
R.  Cas.  116;  Pennsylvania  R.  Co.  v.  Lippin- 
cott,  116  Pa.  St.  472. 

Vermont. — Hatch  v.  Vermont  Cent.  R.  Co., 
25  Vt.  49. 

Wisconsin. — Hanlin  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  515,  20  Am.  &  Eng.  R.  Cas.  70. 

1.  Injury  from  Negligence  or  Improper  Con- 
struction Gives  Eight  of  Action — Iowa. — Miller 
v.  Keokuk,  etc. .  R.  Co.,  63  Iowa  680  ;  King  v. 
Iowa  Midland  R.  Co.,  34  Iowa  458. 

Maine. — Tibbetts  v.  Knox,  etc.,  R.  Co.,  62 
Me.  437  ;  Whitehouse  v.  Androscoggin,  etc., 
R.  Co.,  52  Me.  208. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  Ma- 
gruder,  34  Md.  79. 

Massachusetts. — Brewer  v.  Boston,  etc 
Co.,  113    Mass.  52  ;    Mellen   v.  Western  R 
Corp.,  4  Gray  (Mass.)  303. 

Mississippi. — Mississippi    Cent.  R.  Co.  v 
Caruth,  51  Miss.  77  ;  New  Orleans,  etc., 
Co.  v.  Brown,  64  Miss.  479. 


Nebraska. — Fremont,  etc.,  R.  Co.  v.  Wha- 
len,  11  Neb.  5S5,  5  Am.  &  Eng.  R.  Cas.  364. 

Ohio. — Little  Miami  R.  Co.  v.- Hambleton, 
40  Ohio  St.  496. 

Pennsylvania.  —  Setzler  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  112  Pa.  St.  56; 
Pittsburg,  etc.,  R.  Co.  v.  Gilleland,  56  Pa.  St. 
445,  94  Am.  Dec.  98. 

Vermont.  —  Richardson  v.  Vermont  Cent.  R. 
Co.,  25  Vt.  465,  60  Am.  Dec.  283. 

2.  See  the  title  Damnum  Absque  Injuria, 
vol.  8,  p.  697. 

Thus  in  England,  where  in  theory  the 
legislature  is  omnipotent,  Blackburn,  J.,  in 
Mersey  Docks,  etc.,  v.  Gibbs,  L.  R.  1  H.  L.  93, 
11  H.  L.  Cas.  686,  said  :  "  If  the  legislature 
directs  or  authorizes  the  doing  of  a  particular 
thing,  the  doing  of  it  cannot  be  wrongful  ;  if 
damage  results  from  the  doing  of  that  thing, 
it  is  just  and  proper  that  compensation  should 
be  made  for  it  in  the  statutes  authorizing  the 
doing  of  such  things.  But  no  action  lies  for 
what  is  damnum  sine  injuria,  *  *  *  The  prin- 
ciple is  that  the  act  is  not  wrongful,  not  be- 
cause it  is  for  a  public  purpose,  but  because 
it  is  authorized  by  the  legislature." 

In  the  United  States  the  same  principle 
would  apply  were  it  not  that  constitutional 
provisions  intervene  to  protect  the  property 
owner,  and  the  determination  of  his  rights 
must  depend  upon  the  construction  of  such 
provisions  or  statutes  enacted  thereunder. 
See  Thompson  v.  Androscoggin  Co.,  54  N. 
H.  545- 

It  seems,  however,  that  the  necessity  for 
compensation  has  been  recognized  in  juris- 
dictions where  no  constitutional  provision 
forbids  a  taking  of  private  property  for  pub- 
lic purposes  without  compensation.  John- 
ston v.  Rankin,  70  N.  Car.  550.  But  even 
where  there  is  no  such  express  constitutional 
provision  it  is  perhaps  implied  in  the  declara- 
tion that  no  freeman  shall  be  deprived  of 
property  but  by  the  law  of  the  land.  See 
State  v.  Glenn,  7  Jones  L.  (52  N.  Car.)  321, 
and  the  title  Due  Process  of  Law,  ante, 
p.  287. 

3.  Misuse  of  Term  ' '  Consequential  Damages  " — 
Real  Point  Involved. — This  matter  was  elab- 
orately discussed  in  Thompson  v.  Androscog- 
gin River  Imp.  Co.,  54  N.  H.  545,  where  Doe, 
J.,  said:  "Much  that  is  said  in  the  books 
concerning  the  remoteness  and  consequential- 
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(3)  Where  No  Part  of  the  Premises  Is  Taken. — Owners  of  property  ad- 
joining a  public  work  where  no  part  of  their  premises  is  taken  are  not  gen- 


r.ess  of  damage  caused  by  a  person  acting 
under  legislative  authority  is  a  dark  and 
circumlocutory  statement  of  the  question 
whether  the  use  of  land  by  which  the  damage 
was  caused  would  have  been  a  reasonable  use 
for  the  owner  of  the  land  to  make  of  it, 
unauthorized  by  the  legislature,  and  disturb- 
ing no  public  right — whether  it  would  have 
been  an  exercise  of  his  right  of  property, 
which  right  has  been  taken  from  him  by  the 
public  power  of  eminent  domain,  and,  being 
thus  taken  by  the  public  and  appropriated  to 
its  own  use,  may  be  rightfully  exercised  by  a 
duly  authorized  public  agent.  Eaton  v.  Bos- 
ton, etc.,  R.  Co.,  51  N.  H.  527,  828,  12  Am. 
Rep.  147.  *  *  *  '  The  power  conferred '  (under 
eminent  domain)  is  to  do  something  with 
ordinary  care,  because  the  right  to  do  that 
thing  with  ordinary  care  was  somebody's 
right  of  property  which  has  been  taken  from 
him  by  a  compulsory  purchase,  and  appropri- 
ated to  a  public  use  ;  the  right,  after  it  was 
bought,  remained  in  its  legal  sense  what  it 
was  before.  The  public  agents  (whether 
called  public  agents  or  grantees  of  a  publie 
franchise)  are  not  liable  for  any  damage  re- 
sulting from  their  acts  if  they  do  not  exceed 
the  power  or  transcend  the  authority  conferred 
on  them  ;  otherwise  the  absurdity  would  fol- 
low that  power  is  not  power,  and  authority 
is  not  authority.  In  Eaton  v.  Railroad,  the 
public  (by  their  agents,  the  defendants)  took 
from  R.,  and  converted  to  its  own  use,  R.'s 
right  to  make  a  reasonable  use  of  his  own 
land — that  is,  a  right  to  make  such  a  use  of 
his  land  as  it  would  be  reasonable  for  him  to 
make  without  compensating  Eaton  or  any  one 
else  for  any  damage  resulting  therefrom.  In 
making  such  a  use  of  R.'s  land  the  defendants 
would  not  transcend  the  authority  conferred 
upon  them.  But  in  making  an  unreasonable 
use  of  R.'s  land  as  against  Eaton,  and  thereby 
causing  Eaton's  land  to  be  injured,  they 
took  Eaton's  property  without  compensation, 
and  transcended  their  authority.  The  power 
of  eminent  domain  could  neither  take  from  R. 
a  right  (to  make  such  a  use  of  his  land)  which 
he  never  possessed,  nor  take  from  Eaton 
without  compensation  his  proprietary  right 
to  be  unharmed  by  such  a  use  of  R.'s  land. 
Thus  interpreted  and  applied,  the  rule  fairly 
stated  by  Sedgwick  as  the  result  of  the  adjudi- 
cated cases  is  intelligible  and  sound.  It  is 
generally  called  a  rule  of  consequential  dam- 
ages. And  it  may  safely  be  called  so  if 
sufficient  pains  be  taken  to  give  such  an  ex- 
planation of  its  operation  and  effect  as  will 
show  how  unmeaning  and  inappropriate  the 
name  is.  If  the  railroad  company,  by  chang- 
ing the  course  of  traffic  and  travel  and  caus- 
ing a  village  to  be  built  on  R.'s  land,  had  re- 
duced the  value  of  Eaton's  property  in  a 
neighboring  village  more  than  the  entire 
worth  of  his  farm,  they  would  not  have  been 
liable  to  him  for  that  damage.  They  would 
have  been  justified,  not  on  the  ground  that 
the  damage  was  remote  and  consequential,  in 
the  sense  of  being  a  remote  consequence,  but 
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on  the  ground  that  a  railroad,  changing  the 
channels  of  commerce  and  causing  a  rival 
village  to  spring  up,  would  be  a  reasonable 
use  for  others  to  make  of  their  land,  an  exer- 
cise of  their  rights  of  property  in  land,  and 
not  a  violation  of  Eaton's  rights.  The  idea 
sometimes  conveyed,  in  such  a  case,  by  the 
supposed  doctrine  of  remote  and  consequen- 
tial damage  is  that,  although  the  sufferer's 
legal  right  is  violated,  the  damage  is  teo  re- 
motely consequential,  too  remote  in  degree, 
to  be  actionable  ;  as  if  the  law  would  not  give 
redress  for  the  violation  of  a  legal  right 
when  the  space  between  cause  and  effect  ex- 
ceeds a  certain  prescribed  legal  distance.  A 
proprietor's  right  may  be  more  seriously 
infringed  by  a  cut  through  the  bank  of  a  rive* 
at  a  great  distance  from  his  land  than  by  a. 
railway  built  across  his  hearthstone.  One  of 
Eaton's  proprietary  rights  was  the  correlative 
of  R.'s  duty  of  abstaining  from  such  a  use  of 
air  and  water,  and  from  such  an  interference 
with  their  quality  and  circulation,  as  would 
be  unreasonable  and  injurious  to  the  enjoy- 
ment of  Eaton's  farm.  The  same  principle 
governs  the  ownership  and  use  of  land  and 
all  material  things.  Whether  we  say  that  R. 
had  a  right  to  make  a  reasonable  use  of  his 
land,  and  thereby  cause  a  damage  to  Eaton, 
or  that  he  had  not  a  right,  by  an  unreasona- 
ble use  of  his  land,  to  injure  Eaton,  or  that 
Eaton  had  a  right  not  to  be  injured  by  R.'s 
unreasonable  use  of  his  own  land,  we  mean 
the  same  thing.  The  principle  may  be  ex- 
pressed in  an  affirmative  or  a  negative  form, 
in  a  statement  of  rights  or  a  statement  of 
duties.  Calling  it  a  rule  of  consequential 
damages,  or  treating  it  under  that  head, 
tends  to  envelop  a  very  plain  matter  in  un- 
necessary obscurity." 

In  Eaton  v.  Boston,  etc.,  R.  Co.,  51  N.  H.  504, 
the  court  said  :  '  It  is  said  that  a  landowner 
is  not  entitled  to  compensation  where  the 
damage  is  merely  '  consequential.'  The  use 
of  this  term  '  consequential  damage  '  '  pro- 
longs the  dispute,'  and  '  introduces  an  equiv- 
ocation which  is  fatal  to  any  hope  of  a  clear 
settlement.'  It  means  both  damage  which  is 
so  remote  as  not  to  be  actionable,  and  dam- 
age which  is  actionable.  Sometimes  it  is  used 
to  denote  damage  which,  though  actionable, 
does  not  follow  immediately,  in  point  of  time, 
upon  the  doing  of  the  act  complained  of  ; 
what  Erie,  C.J.,  aptly  terms  'consequential 
damage  to  the  actionable  degree.'  Brand  v. 
Hammersmith,  etc.,  R.  Co.,  L.  R.  2  Q.  B. 
249.  It  is  thus  used  to  signify  damage 
which  is  recoverable  at  common  law  in  an 
action  of  case,  as  contradistinguished  from 
an  action  of  trespass.  On  the  other  hand,  it 
is  used  to  denote  a  damage  which  is  so  remote 
a  consequence  of  an  act  that  the  law  affords 
no  remedy  to  recover  it.  *  *  *  If  it  is  to  be 
taken  to  mean  damage  which  would  not  have 
been  actionable  at  common  law  if  done  by  a 
private  individual,  the  proposition  is  correct. 
*  *  *  If,  upon  the  other  hand,  the  phrase  is 
used  to  describe  damage  which,  though  not 
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erally  entitled  to  compensation,  in  the  absence  of  statute  allowing  it,  for 
consequential  injuries  to  the  property  from  a  proper  and  necessary  operation 
of  the  public  work.  All  such  injuries  are  considered  damnum  absque  injuria.1 
Statutes  Providing  Compensation  for  Injury  to  Property  Not  Taken.  —  But  in  those  states 
where  consequential  damages  are  provided  for  by  constitutional  or  statutory 
provisions,  compensation  may  be  had  for  injuries  to  property  although  no  part 
of  the  premises  is  taken.2 


following  immediately  in  point  of  time  upon 
the  doing  of  the  act  complained  of,  is  never- 
theless actionable,  there  seems  no  good  rea- 
son for  establishing  an  arbitrary  rule  that 
such  damage  can  in  no  event  amount  to  a 
'  taking  of  property.'  " 

1.  Where  No  Part  of  Property  Is  Actually 
Taken — Colorado. — Colorado  Cent.  R.  Co.  v. 
Mollandin,  4  Colo.  154. 

Illinois. — Hyde  Park  v.  Dunham,  85  111. 
569.  Patterson  v.  Chicago,  etc.,  R.  Co.,  75  111. 
588.  Stetson  v.  Chicago,  etc.,  R.  Co.,  75  111. 
74;  Page  v.  Chicago,  etc.,  R.  Co.,  70  111.  324; 
Pittsburg,  etc.,  R.  Co.  v.  Reich,  101  111.  157. 

Iowa. — Tomlin  v.  Dubuque,  etc.,  R.  Co.,  32 
Iowa  106,  7  Am.  Rep.  176;  Milburn  v.  Cedar 
Rapids,  12  Iowa  246;  Clinton  v.  Cedar 
Rapids,  etc.,  R.  Co.,  24  Iowa  455;  Slatten  v. 
Des  Moines  Valley  R.  Co.,  29  Iowa  148,  4 
Am.  Rep.  205. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Brown,  17  B.  Mon.  (Ky.)  763;  Wolfe  v.  Cov- 
ington, etc.,  R.  Co.,  15  B.  Mon.  (Ky.)  404. 

Maine. — Nichols  v.  Somerset,  etc.,  R.  Co., 
43  Me.  356;  Whittieer  v.  Portland,  etc.,  R. 
Co.,  38  Me.  26;  Rogers  v.  Kennebec,  etc.,  R. 
Co.,  35  Me.  319. 

Minnesota.  —  Rochette  v.  Chicago,  etc.,  R. 
Co.,  32  Minn.  201,  17  Am.  &  Eng.  R.  Cas.  192; 
Shaubut  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
502. 

Missouri. — Porter  v.  North  Missouri  R.  Co., 
33  Mo.  128;  Lackland  v.  North  Missouri  R. 
Co.,  34  Mo.  259. 

New  Hampshire. — Thompson  v.  Andros- 
coggin River  Imp.  Co.,  54  N.  H.  545,  58  N. 
H.  108;  Eaton  v.  Boston,  etc.,  R.  Co.,  51  N. 
H.  504,  12  Am.  Rep.  147. 

New  Jersey. — Morris,  etc.,  R.  Co.  v.  New- 
ark, 10  N.  J.  Eq.  352. 

New  York.  —  Selden  v.  Delaware,  etc., 
Canal  Co.,  29  N.  Y.  634;  Bellinger  v.  New 
York  Cent.  R.  Co.,  23  N.  Y.  42;  Arnold  v. 
Hudson  River  R.  Co.,  49  Barb.  (N.  Y.)  108; 
Barnes  v.  South  Side  R.  Co.,  2  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)4i8;  People  v.  Kerr, 
37  Barb.  (N.  Y.)  414;  Story  v.  New  York  El. 
R.  Co.,  90  N.  Y.  185,  43  Am.  Rep.  146. 

Pennsylvania. — Struthers  ».  Dunkirk,  etc., 
R.  Co.,  87  Pa.  St.  282;  Hornstein  v.  Atlantic, 
etc.,  R.  Co.,  51  Pa.  St.  87;  Philadelphia,  etc., 
R.  Co.'s  Case,  6  Whart.  (Pa.)  25,  36  Am. 
Dec.  202;  Com.  v.  Erie,  etc.,  R.  Co.,  27  Pa. 
St.  339,  67  Am.  Dec.  471;  Mercer  v.  Pitts- 
burg, etc.,  R.  Co.,  36  Pa.  St.  99. 

Vermont.  —  Richardson  v.  Vermont  Cent.  R. 
Co.,  25  Vt.  465,  60  Am.  Dec.  283. 

Wisconsin.  —  Alexander  v.  Milwaukee,  16 
Wis.  247. 

Consequential  Injury — No  Land  Taken  -  Grad 
Ing  Street. — In  Radcliff  v.  Brooklyn,  4  N.  Y. 
195,  53  Am.  Dec.  357,  the  city  graded  a  street, 
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causing  some  injury  to  the  abutting  land- 
owner. Th?  court  said:  "  In  leveling  and 
grading  the  street,  they  [the  city]  were  at 
work  in  their  own  land,  doing  a  lawful  act 
for  a  lawful  purpose.  They  did  not  touch 
the  testator's  property;  and  the  question  is 
whether  the  damage  which  resulted  to  him- 
in  consequence  of  grading  the  street  must 
not  be  regarded  as  damnum  absque  injuria. 
The  maxim  sic  utere  tuo  ut  alienum  non  ladas 
is  not  of  universal  application;  for,  as  a  gen- 
eral rule,  a  man  who  exercises  proper  care 
and  skill  may  do  what  he  will  with  his  own 
property.  He  may  not,  however,  under 
color  of  enjoying  his  own,  set  up  a  nuisance 
which  deprives  another  of  the  enjoyment  of 
his  property.  Nor  can  he  rightfully  enter  or 
cast  anything  on  the  land  of  another  unless 
he  have  a  license  from  the  owner,  or  an 
authority  in  law  for  doing  the  act.  And  the 
absence  of  a  bad  motive  will  not  save  him  from 
an  action.  *  *  *  But  a  man  may  do  many 
things  under  a  lawful  authority,  or  in  his 
own  land,  which  may  result  in  an  injury  to- 
the  property  of  others,  without  being  an- 
swerable for  the  consequences.  Indeed,  an 
act  done  under  lawful  authority,  if  done  in  a 
proper  manner,  can  never  subject  the  party 
to  an  action,  whatever  consequences  may 
follow.  Nor  will  a  man  be  answerable  for 
the  consequences  of  enjoying  his  own  prop- 
erty in  the  way  such  property  is  usually  en- 
joyed unless  an  injury  has  resulted  to 
another  from  the  want  of  proper  care  or 
skill  on  his  part.  In  the  cases  already  put, 
where  an  action  will  lie,  the  party  either 
went  beyond  the  enjoyment  of  his  own  prop- 
erty and  entered  or  cast  something  on  the 
land  of  his  neighbor."  Reasoning  from  anal- 
ogy, the  court  argues  that  if  the  use  a  cor- 
poration makes  of  its  land  is  proper  and  law- 
ful, no  matter  how  much  individuals  in  the 
neighborhood  are  inconvenienced  or  injured, 
there  is  no  taking  by  the  corporation  that  re- 
quires compensation. 

2.  Injury  to  Property  Not  Taken  Provided  for 
— Illinois.  -  Chicago,  etc.,  R.  Co.  v.  Ay  res, 
106  111.  511;  Chicago  v.  Union  Bldg.  Assoc., 
102  111.  379,  40  Am.  Rep.  598;  Rigney  v.  Chi- 
cago, 102  111.  64  ;  Pittsburg,  etc.,  R.  Co.  v. 
Reich,  101  111.  157;  Chicago,  etc.,  R.  Co.  v. 
Hall,  90  III.  42. 

Massachusetts.  —  Brown  v.  Providence,  etc., 
R.  Co.,  5  Gray  (Mass.)  35;  Dodge  v.  Essex 
County,  3  Met.  (Mass.)  380. 

Nebraska .  —  Republican  Valley  R.  Co.  v. 
Fellers,  16  Neb.  169,  20  Am.  &  Eng.  R.  Cas. 
256;  Gottschalk  v.  Chicago,  etc.,  R.  Co.,  14 
Neb.  550. 

New  Hampshire.  —  Dearborn  v.  Boston,  etc., 
R.  Co.,  24  N.  H.  179;  Clark  v.  Boston,  etc., 
R.  Co.,  24  N.  H.  114. 
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(4)  Injuries  to  Remainder  of  Tract  Part  of  Which  Has  Been  Taken. — Gen- 
erally, when  the  owner  of  land  seeks  compensation  for  injuries  to  the  remainder 
of  his  land  resulting  from  a  part  having  been  taken,  the  injury  cannot  be 
considered  unless  it  is  to  land  which  was  used  with  the  part  taken  as  a  single 
compact  tract.1 

(5)  Injuries  Must  Be  Certain,  Not  Merely  Speculative. — In  order  for  injuries 
to  be  considered  such  a  taking  as  to  entitle  the  owner  to  compensation,  they 
must  be  actual  injuries — injuries  that  reduce  the  market  value  of  the  property. 
These  injuries  and  the  consequent  depreciation  in  the  value  of  the  prop- 
erty must  be  susceptible  of  proof  and  capable  of  approximate  measurement. 
They  cannot  be  merely  speculative,  prospective,  or  contingent.2 

c.  Damages  to  Trade  or  Business. — Therefore  damages  to  trade  or 
business  are  generally  too  remote  to  be  considered  in  estimating  the  amount 
of  compensation,  because  they  depend  too  much  upon  contingencies  that  are 
uncertain  or  speculative.3 


Pennsylvania. — Watson  v.  Pittsburgh,  etc., 
R.  Co.,  37  Pa.  St.  469;  Schuylkill  Nav.  Co.  v. 
Thoburn,  7  S.  &  R.  (Pa.)  411. 

Wisconsin.  —  Smith  v.  Gould,  61  Wis.  31,  5 
Am.  &  Eng.  Corp.  Cas.  472. 

1.  Part  Taken  and  Part  Injured  Must  Consti- 
tute One  Tract. — Keithsburg,  etc.,  R.  Co.  v. 
Henry,  79  111.  290;  Hartshorn  v.  Burlington, 
etc.,  R.  Co.,  52  Iowa  613;  Kansas  City,  etc., 
R.  Co.  v.  Merrill,  25  Kan.  421,  2  Am.  &  Eng. 
R.  Cas.  485  ;  Cedar  Rapids,  etc.,  R.  Co.  v. 
Ryan,  36  Minn.  546;  Wyandotte,  etc.,  R.  Co. 
v.  Waldo,  70  Mo.  629. 

See  infra,  this  title,  Compensation —  Where 
Part  of  Tract  Is  Taken. 

2.  Actual,  Not  Speculative,  Damages. — In  Fre- 
mont, etc.,  R.  Co.  v.  Lamb,  11  Neb.  592,  the 
court  said  :  "  Damages  incident  to  the  taking 
of  land  for  right  of  way  for  a  railroad,  and 
for  which  compensation  must  be  made  to  the 
owner,  independently  of  the  portion  actually 
appropriated,  are  the  result  of  facts  and  cir- 
cumstances susceptible  of  proof,  and  they 
must  be  proven  before  damages  are  allowed." 
And  in  Fremont,  etc.,  R.  Co.  v.  Whalen,  11 
Neb.  585,  5  Am.  &  Eng.  R.  Cas.  364,  the  same 
court  said  :  "And  where  part  is  taken,  if  it 
can  be  estimated  with  reasonable  certainty, 
he  [the  owner]  may  recover  for  that.  But 
speculative  damages  on  proper  construction 
and  operation  of  the  road  are  not  allowed." 

In  Powers  v.  Hazelton,  etc.,  R.  Co.,  33  Ohio 
St.  429,  the  Supreme  Court  of  Ohio  said  that 
compensation  must  be  ascertained  with  refer- 
ence to  the  value  of  the  property  in  view  of 
its  present  character,  situation,  and  sur- 
roundings. "  It  cannot  be  enhanced  by  prov- 
ing facts  of  a  contingent  and  prospective 
character,  such  as  the  probable  rents  that 
may  be  derived  from  the  property,  or  its  spe- 
cial value  as  a  prospective  monopoly  of  a 
roadway  to  the  adjoining  lands  of  other  per- 
sons." 

If  lots  are  available  for  dock  purposes,  for 
which  there  is  evidence  that  there  is  no  im- 
mediate demand,  their  value  when  improved 
by  the  building  of  docks,  the  profits  that 
might  be  derived  therefrom,  or  the  value  of 
the  lots  at  some  future  time — as  when  busi- 
ness or  the  wants  of  the  community  might 
make  profitable  the  building  of  docks  or  slips 


on  the  lots — would  be  merely  conjectural  and 
remote,  forming  no  proper  element  in  esti- 
mating the  damages  to  be  paid.  But  if  their 
present  market  value  is  enhanced  by  the  fact 
that  they  may  be  made  available  for  docks, 
that  fact  maybe  shown  and  considered  by  the 
jury  in  estimating  damages.  Calumet  River 
R.  Co.  v.  Moore,  124  111.  329,  33  Am.  &  Eng. 
R.  Cas.  179. 

The  fact  that  the  putting  through  of  a  rail- 
road leaves  an  orchard  more  free  of  access  to 
persons  traveling  on  the  railroad,  and  to 
tramps  and  employees  of  the  company,  can- 
not be  considered,  for  such  damages  are  be- 
yond any  possibility  of  ascertainment.  Kan- 
sas City,  etc.,  R.  Co.  v.  Kregelo,  32  Kan.  608, 

20  Am.  &  Eng.  R.  Cas.  241.  See  also  Page 
v.  Chicago,  etc.,  R.  Co.,  70  111.  324;  Jones  v. 
Chicago,  etc.,  R.  Co.,  68  111.  380;  Chicago,  etc., 
R.  Co.  v.  Hopkins,  90  111.  316  ;  Lake  Shore, 
etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  100  111. 

21  ;  Chicago,  etc.,  R.  Co.  v.  Hildebrand,  136 
111.  467,  47  Am.  &  Eng.  R.  Cas.  145;  Sater  v. 
Burlington,  etc.,  Plank  Road  Co.,  1  Iowa  386; 
Wichita,  etc.,  R.  Co.  v.  Kuhn,  38  Kan.  675,  33 
Am.  &  Eng.  R.  Cas.  159;  Louisville,  etc.,  R. 
Co.  v.  Asher,  (Ky.  1891)  15  S.  W.  Rep.  517  ; 
Rhodes  v.  Baird,  16  Ohio  St.  573  ;  Goodin  v. 
Cincinnati,  etc.,  Canal  Co.,  18  Ohio  St.  169, 
98  Am.  Dec.  95;  Lake  Shore,  etc.,  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  30  Ohio  St.  604;  Pat- 
ten v.  Northern  Cent.  R.  Co.,  33  Pa.  St.  426, 
75  Am.  Dec.  612;  Morris  v.  Wisconsin  Mid- 
land R.  Co.,  82  Wis.  541. 

3.  Injuries  to  Trade  or  Business — England. — 
Ricket  v.  Metropolitan  R.  Co.,  5  B.  &  S.  150, 
117  E.  C.  L.  150  ;  Metropolitan  Board  of 
Works  v.  McCarthy,  L.  R.  7  H.  L.  256  ;  Reg. 
v.  Metropolitan  Board  of  Works,  L.  R.  4  Q. 
B.  358  ;  Reg.  v.  Vaughan,  L.  R.  4  Q.  B.  190. 

California. — Central  Pac.  R.  Co.  v.  Pear- 
son, 35  Cal.  247. 

Georgia.—  Selma,  etc.,  R.  Co.  v.  Camp,  45 
Ga.  180. 

Illinois. — Jacksonville,  etc.,  R.  Co.  v. 
Walsh,  106  111.  253,  14  Am.  &  Eng.  R.  Cas. 
245  ;  Chicago,  etc.,  R.  Co.  v.  Dresel,  110  111. 
89  ;  DeBuol  v.  Freeport,  etc.,  R.  Co.,  in  111. 
499  ;  Hohmann  v.  Chicago,  140  111.  226. 

Kentucky. — Richmond,  etc.,  Turnpike  Road 
Co.  v.  Rogers,  1  Duv.  (Ky.)  135- 
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Injury  to  Business  from  Competition. — Injury  to  trade  or  business  caused  by  com- 
petition with  the  hew  work  for  which  the  land  is  condemned  cannot  be  con- 
sidered. 1 

Good  Will. — Damages  are  not  allowed  for  the  taking  of  a  good  will  as  such, 
but  the  good  will  may  be  considered  as  tending  to  increase  the  market  value 
of  the  property  taken.2 

Prospective  Profits. — Nor  should  prospective  profits  be  considered.3 


Massachusetts. — Whitman  v.  Boston,  etc., 
R.  Co.,  3  Allen  (Mass.)  133  ;  Cobb  v.  Boston, 
109  Mass.  438  ;  Boston,  etc.,  R.  Corp.  v.  Old 
Colony  R.  Corp.,  12  Cush.  (Mass.)  605  ; 
Locks,  etc.,  v.  Nashua,  etc.,  R.  Corp.,  10 
Cush.  (Mass.)  385  ;  Edmands  v.  Boston,  108 
Mass.  535. 

New  Hampshire. — Mount  Washington 
Road  Co.'s  Petition,  35  N.  H.  134  ;  Thomp- 
son v.  Androscoggin  River  Imp.  Co.,  54  N. 
H.  545  ;  Eaton  v.  Boston,  etc.,  R.  Co.,  51  N. 
H.  504,  12  Am.  Rep.  147. 

New  York. — Troy,  etc.,  R.  Co.  v.  Northern 
Turnpike  Co.,  16  Barb.  (N.  Y.)  100;  Matter 
of  Union  Village,  etc.,  R.  Co.,  53  Barb.  (N. 
Y.)  457  ;  Canandaigua.  etc.,  R.  Co.  v.  Payne, 
16  Barb.  (N.  Y.)  273. 

Ohio.—  Cincinnati,  etc.,  R.  Co.  v.  Zinn,  18 
Ohio  St.  417. 

Pennsylvania. — Schuylkill  Nav.  Co.  v. 
Farr,  4  W.  &  S.  (Pa.)  362  ;  Schuylkill  Nav. 
Co.  v.  Thoburn,  7  S.  &  R.  (Pa.)  411  ;  Pitts- 
burgh, etc.,  R.  Co.  v.  Patterson,  107  Pa.  St. 
461  ;  Pittsburgh,  etc..  R.  Co.  v.  Jones,  til 
Pa.  St.  204,  56  Am.  Rep.  260. 

South  Carolina. — Fuller  v.  Edings,  11  Rich. 
L,.  (S.  Car.)  239;  Eddings  v.  Seabrook,  12 
Rich.  L.  (S.  Car.)  504. 

Tennessee. — Moses  v.  Sanford,  11  Lea 
<Tenn.)  731. 

Wisconsin. — Stadler  v.  Milwaukee,  34  Wis. 

<j8. 

Thus  Where  Land  Was  Taken  for  a  Depot  it 
was  held  that  the  evidence  should  be  confined 
to  the  market  value,  and  all  evidence  as  to  the 
amount  of  business  that  was  or  could  be  done 
upon  it,  or  the  probable  profits  arising  from 
such  business,  could  not  be  considered.  Jack- 
sonville, etc.,  R.  Co.  v.  Walsh,  106  111.  253, 
14  Am.  &  Eng.  R.  Cas.  245. 

1.  Where  Eailroad  Takes  Part  of  Turnpike 
Property. — Where  a  railroad  crosses  a  turn- 
pike and  draws  business  from  it,  the  decrease 
in  business  will  not  be  considered  in  estimat- 
ing the  compensation  to  the  turnpike  com- 
pany. Troy,  etc.,  R.  Co.  v.  Northern  Turn- 
pike Co.,  16  Barb.  (N.  Y.)  100;  Cincinnati, 
etc.,  R.  Co.  v.  Zinn,  18  Ohio  St.  417. 

Injury  to  Ferry  Franchise. — In  estimating  the 
damages  to  the  proprietor  of  a  ferry  landing 
by  the  location  of  a  railroad  along  the  river 
some  fifty  feet  from  the  bank  of  the  stream, 
nothing  should  be  allowed  for  a  diversion  of 
custom  from  the  landing  resulting  either 
from  the  business  done  by  the  railroad  as  a 
carrier,  or  from  a  change  of  the  routes  of 
public  travel  or  the  methods  of  commerce  and 
trade  caused  by  the  construction  and  opera- 
tion of  the  road.  Missouri  Pac.  R.  Co.  v. 
Porter,  112  Mo.  361.  Nor  can  the  injury  to 
the  business  of  a  ferry  from  taking  part  of 
the  ferry  landing  for  a  right  of  way  for  a 
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bridge  be  considered.  Richmond,  etc.,  Turn- 
pike Road  Co.  v.  Rogers,  1  Duv.  (Ky.)  135. 

Taking  for  a  Carriage  Road. — In  Mount 
Washington  Road  Co.'s  Petition,  35  N.  H. 
134,  land  was  taken  for  a  carriage  road  to  the 
top  of  the  mountain.  The  owner  of  the  land 
was  .proprietor  of  a  hotel  on  the  remainder, 
and  he  realized  a  large  income  from  renting 
horses  to  tourists  to  travel  up  the  mountain. 
He  sought  damages  for  the  probable  injury 
to  his  business  from  competition  with  the 
carriage  road,  but  they  were  not  allowed. 

Loss  of  Business — Track  Crossed  by  Competing 
Line. — So  where  a  railroad  track  is  crossed 
by  a  competing  line  the  disturbance,  loss, 
and  interruption  of  business  cannot  be  con- 
sidered in  estimating  the  damages  due  for 
the  making  of  the  crossing.  Boston,  etc.,  R. 
Corp.  v.  Old  Colony,  etc.,  R.  Corp.,  3  Allen 
(Mass.)  142;  Massachusetts  Cent.  R.  Co.  v. 
Boston,  etc.,  R.  Co.,  121  Mass.  124;  Lake 
Shore,  etc.,  R.  Co.  v.  Cincinnati,  etc.,  R.  Co., 
30  Ohio  St.  604. 

2.  Good  Will.  — In  Edmands  v.  Boston,  F08 
Mass.  535,  the  court  said:  "  Good  will  of  the 
business  of  a  lessee  or  other  owner  is  not 
property  for  which  damages  can  be  included, 
and  is  to  be  considered  only  so  far  as  it 
tends  to  enhance  the  market  value  of  the 
estate  that  is  injured." 

3.  Future  Profits. — Pittsburgh,  etc.,  R.  Co. 
v.  Patterson,  107  Pa.  St.  461;  Chicago,  etc., 
R.  Co.  v.  Dresel,  110  111.  89.  In  an  English 
case,  however,  Ripley  v.  Great  Northern  R. 
Co.,  L.  R.  10  Ch.  435,  prospective  profits  were 
considered.  An  owner  of  land  constructed  a 
reservoir  thereon  for  the  purpose  of  supply- 
ing the  town  with  water.  A  railroad  took 
part  of  the  land,  upon  which  he  expected 
mills  would  be  erected  to  which  he  would 
supply  water  from  the  reservoir.  He  claimed, 
as  compensation,  a  certain  sum  as  the  value 
of  the  land  taken,  and  another  "  for  prospec- 
tive profits  to  be  derived  from  supplying, 
from  his  reservoir,  water  to  the  mills  which 
might  be  built  upon  his  other  lands."  It  was 
argued  in  the  Court  of  Chancery  Appeals 
that  "  the  reservoir  ought  only  to  be  valued  as 
so  much  land."  Said  Sir  W.  M.  James,  L.  J.: 
"  He  was  to  be  compensated  for  any  damage 
done  to  his  other  land.  He  says  that  he  is 
very  much  damaged  as  to  his  other  land  by 
the  diminution  in  value  of  a  reservoir  which 
is  left  upon  his  hands,  and  which  will  proba- 
bly supply  some  water,  but  which  was  in- 
tended to  supply  a  great  deal  more.  This 
water  he  is  now  prevented  from  supplying  by 
reason  of  the  acts  of  the  railway  company, 
and  that  was  a  damage  to  be  supplied  in 
some  way  or  another."  One  of  the  other 
judges  said  that  "evidence  of  profits  was 
properly  received  *  *  *  for  the  purpose  of 
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But  Damages  Have  Been  Allowed  for  injury  to  business  where  the  business  was  in 
some  way  connected  with  the  land  upon  which  it  was  carried  on  ;*  and  in  a 
number  of  cases  it  has  been  held  that  the  effect  of  the  work  upon  business  may 
be  considered  as  an  aid  in  the  assessment  of  damages.*  Thus  injuries  to  the 
business  of  a  mill  were  allowed  to  be  proven  where  the  building  of  a  railroad 
rendered  it  unsafe  to  drive  horses  near  the  mill,  and  dangerous  to  persons 
going  to  and  from  it.3 

/.  INJURIES  TO  FRANCHISE. — The  taking  of  property  that  merely  injures 
a  franchise,  but  does  not  interfere  with  the  exercise  of  it,  is  not  such  a  taking 
of  property  from  the  owners  of  the  franchise  as  to  require  compensation.4  It 


arriving  at  what  was  the  real  sum  to  be 
awarded,  making  all  proper  deductions." 

1.  Business  Connected  with  Lands. — Cham- 
berlain v.  West  End  of  London,  etc.,  R.  Co., 
2  B.  &  S.  605,  no  E.  C.  L.  605  ;  Wood  v.  Stour- 
bridge R.  Co.,  16  C.  B.  N.  S.  222,  in  E.  C. 
L.  222  ;  Senior  v.  Metropolitan  R.  Co.,  2  H. 
&  C.  258  ;  South  Carolina  R.  Co.  v.  Steiner, 
44  Ga.  559. 

Business  Considered  an  Interest  in  Land — Dam- 
ages Allowed. — In  Cameron  v.  Charing  Cross 
R.  Co.,  16  C.  B.  N.  S.  447,  in  E.  C.  L.  447, 
the  court  said  :  "  Damage  to  a  man's  interest 
in  land  necessarily  includes  damage  to  the 
business  which  he  carries  on  upon  the  land, 
by  diverting  it  from  its  accustomed  channel. 
Such  an  interest  is  not  merely  personal,  it  is 
an  interest  which  a  man  enjoys  in  respect  of 
land  ;  a  reasonable  expectation  of  profit  is 
commonly  called  '  good  will,'  and  is  a  '  mar- 
ketable thing.'  *  *  *  Then,  if  an  action 
would  have  lain  for  this  injury  against  a  per- 
son doing  it  without  the  sanction  of  an  Act  of 
Parliament,  the  party  injured  is  entitled  to 
claim  compensation  for  it  under  the  Lands 
Clauses  Consolidation  Act." 

2.  Effect  of  Construction  on  Business  Consid- 
ered—  Illinois. — St.  Louis,  etc.,  R.  Co.  v. 
Capps,  67  111.  607.  72  111.  188. 

Indiana. — Lafayette,  etc.,  R.  Co.  v.  Mur- 
dock,  68  Ind.  137. 

Massachusetts.  —  Edmands  v.  Boston,  108 
Mass.  535  ;  Boston,  etc.,  R.  Corp.  v.  Old  Col- 
ony R.  Corp.,  12  Cush.  (Mass.)  605,  3  Allen 
(Mass.)  142. 

Minnesota. — Sherwood  v.  St.  Paul,  etc.,  R. 
Co. ,  21  Minn.  127. 

Pennsylvania.  —  Western  Pennsylvania  R. 
Co.  v.  Hill,  56  Pa.  St.  460. 

Wisconsin. — Driver  v.  Western  Union  R. 
Co.,  32  Wis.  569,  14  Am.  Rep.  726. 

3.  Loss  of  Business  to  Mill  Considered. — West- 
ern Pennsylvania  R.  Co.  v.  Hill,  56  Pa.  St. 
460.  The  loss  of  business  to  a  mill  may  be 
shown,  not  for  specific  compensation,  but  for 
the  sole  purpose  of  showing  how  the  market 
value  of  the  property  has  decreased.  Pitts- 
burgh, etc.,  R.  Co.  v.  Vance,  115  Pa.  St.  325  ; 
Seattle,  etc..  R.  Co.  v.  Murphine,  4  Wash.  448. 

Injury  to  Business  by  Impairing  Access. — In 
some  cases  it  has  been  held  that  injuries  by 
impairing  access  to  premises  and  thus  affect- 
ing the  business  carried  on  there  might  be 
recovered  for  as  injuries  to  business  ;  but  the 
real  grounds  for  the  allowance  of  damages 
in  most  of  these  cases  is  the  depreciation  in 
the  market  value  of  the  premises  as  the 
result  of  impairing  access  to  the  premises. 


In  Senior  v.  Metropolitan  R.  Co.,  2  H.  &  C. 
258,  a  tailor  occupied  a  shop  as  a  tenant  in 
front  of  which  a  railroad  track  was  built  in 
such  a  manner  as  to  interfere  with  the  access 
to  the  shop.  The  tailor  claimed  damages  for 
the  loss  of  his  business  by  the  obstruction  of 
the  free  travel  which  before  existed,  and  not 
for  injury  to  the  property.  A  verdict  of  sixty 
pounds  for  loss  of  business  alone  was  sus- 
tained. 

4.  Injury  to  Business  of  a  Company  Holding  a 
Franchise. — Richmond,  etc.,  Turnpike  Road 
Co.  v.  Rogers,  1  Duv.  (Ky.)  135  ;  Moses  v. 
Sanford,  11  Lea  (Tenn.)  731.  In  the  latter 
case  a  county  built  a  bridge  over  a  river, 
placing  a  pier  upon  land  belonging  to  a  ferry 
company  holding  a  franchise  to  operate  a  ferry 
over  the  river.  The  company  sought  dam- 
ages for  the  value  of  the  land  actually  taken 
and  for  damages  for  the  injury  to  the  ferry 
franchise,  since  the  franchise  was  impaired 
by  the  construction  of  a  bridge  which  would 
divert  the  custom  of  the  ferry  company.  Com- 
pensation was  not  allowed  on  this  ground. 
The  court  said:  "The  defendant  insists, 
however,  that  he  is  also  entitled  to  damages 
for  injury  to  his  ferry  privileges  by  the  erec- 
tion of  the  bridge.  The  ferry  landing  was 
about  one  hundred  and  twenty-five  yards  from 
the  pier,  and  the  defendant  himself  testi- 
fies, as  do  all  the  witnesses  who  speak  on  the 
subject,  that  'the  ferry  was  not  injured'  by 
the  pier  of  the  bridge.  That  is  to  say,  the 
ferry  landing  and  the  ferry  franchise  remain 
precisely  as  before,  not  in  the  least  affected 
by  the  fact  that  twenty-six  feet  of  the  defend- 
ant's strip  of  land,  one  hundred  and  twenty- 
five  yards  from  the  ferry  landing,  were  ap- 
propriated to  the  public  use,  and  the  pier 
of  a  bridge  erected  thereon.  The  defend- 
ant's ferry  franchise,  and  the  exercise  of 
it  by  the  running  of  boats  across  the 
river,  and  landing  them  at  the  usual 
landing  places,  remain  unimpaired.  The 
profits  of  the  ferry  franchise  were,  how- 
ever, destroyed,  not  by  the  condemnation  of 
the  land  or  the  existence  of  a  bridge  pier 
erected  thereon,  but  by  the  opening  of  the 
bridge  for  travel  across  the  river.  The  land 
and  the  use  of  it  for  ferry  purposes  were  not 
affected,  but  the  value  of  the  ferry  franchise 
was  depreciated  by  the  new  mode  of  travel 
created  for  the  citizens  by  the  proper  public 
authority.  And  the  question  is  narrowed 
down  to  this,  is  the  loss  of  the  profits  of  a 
franchise  an  incidental  damage  within  the 
meaning  of  the  statute,  when  the  exercise  of 
that  franchise,  as  well  as  the  franchise  itself. 
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is  well  settled  that  the  grant  of  a  charter  to  one  corporation  for  the  construc- 
tion of  a  work  of  improvement  wherein  the  public  interest  is  concerned,  does 
not  estop  the  legislature  from  granting  a  subsequent  charter  to  a  competing 
corporation,  unless  the  franchise  of  the  first  corporation  is  rendered  exclusive 
by  special  provision  ;  and  the  reduction  in  the  business  of  the  first  corporation 
which  results  from  the  grant  of  the  second  franchise  does  not  entitle  the  first 
corporation  to  claim  compensation,  for  "  property  "  has  not  been  taken  so  as 
to  bring  the  case  within  constitutional  or  statutory  provisions  as  to  eminent 
domain.1 

If  the  Grant  Is  Exclusive  in  its  terms,  however,  compensation  must  be  made.2 
Where  Franchise  Is  Itself  Taken. — So,  also,  where  the  exercise  of  the  franchise  or 
the  use  of  the  property  pertaining  to  the  franchise  is  interfered  with.3 

g.  Danger  from  Fire. — When  a  public  work  is  constructed  near  prop- 
erty so  as  to  endanger  such  property — buildings,  crops,  timber,   etc. — by 


is  not  impaired  by  the  condemnation  of  the 
property  to  public  use,  or  the  existence  of  the 
pier  ?  " 

1  Injury  to  Competing  Franchise  Not  a 
Taking  of  Property— Alabama. — Dyer  v.  Tus- 
kaloosa  Bridge  Co.,  2  Port.  (Ala.)  296,  27 
Am.  Dec.  655. 

Connecticut. — Salem,  etc.,  Turnpike  Co.  v. 
Lyme,  18  Conn.  451  ;  Enfield  Toll  Bridge  Co. 
v.  Hartford,  etc.,  R.  Co.,  17  Conn.  454,  44 
Am.  Dec.  556. 

Illinois. — East  St.  Lcuis  Connecting  R.  Co. 
v.  East  St.  Louis  Union  R.  Co.,  108  111.  265  ; 
Illinois,  etc.,  Canal  v.  Chicago,  etc.,  R.  Co., 
14  111.  314. 

Indiana. — Bush  v.  Peru  Bridge  Co.,  3  Ind. 
21  ;  Lafayette  Plank  Road  Co.  v.  New 
Albany,  etc.,  R.  Co.,  13  Ind.  go,  74  Am.  Dec. 
246. 

Kentucky. — Piatt  v.  Covington,  etc.,  Bridge 
Co.,  8  Bush  (Ky.)  31  ;  Richmond,  etc.,  Turn- 
pike Road  Co.  v.  Rogers,  1  Duv.  (Ky.)  135. 

Louisiana.  —  Curtis  v.  Morehouse,  12  La. 
Ann.  649. 

Maine. — State  v.  Noyes,  47  Me.  189  ;  Day 
v.  Stetson,  8  Me.  365. 

Maryland.— Baltimore,  etc.,  Turnpike  Co. 
v.  Union  R.  Co.,  35  Md.  224. 

Massachusetts. — Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  (Mass.)  344. 

New  York. — Troy,  etc.,  R.  Co.  v.  Northern 
Turnpike  Co.,  16  Barb.  (N.  Y.)  100;  Matter 
of  Hamilton  Ave.,  14  Barb.  (N.  Y.)  405  ;  Mo- 
hawk Bridge  Co.  v.  Utica,  etc.,  R.  Co.,  6 
Paige  (N.  Y.)  554  ;  Oswego  Falls  Bridge  Co. 
v.  Fish,  1  Barb.  Ch.  (N.  Y.)  547. 

Tennessee.  —  Red  River  Bridge  Co.  v.  Clarks- 
ville,  1  Sneed  (Tenn.)  176,  60  Am.  Dec. 
143. 

Vermont. — White   River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590. 

Wisconsin.  —  Janesville     Bridge     Co.  v. 
Stoughton,  1  Pin.  (Wis.)  667. 

In  England  it  has  been  held  that  the  owner 
of  a  ferry  franchise  is  not  entitled  to  compen- 
sation for  loss  of  profits  due  to  a  railroad 
built  across  the  stream.  Hopkins  v.  Great 
Northern  R.  Co.,  2  Q.  B.  Div.  224,  20  Moak 
295,  overruling  Reg.  v.  Cambrian  K.  Co.,  L. 
R.  6  Q.  B.  422. 

In  the  Leading  Case  of  Charles  River  Bridge 
v.  Warren  Bridge,  11  Pet.  (U.  S.)  420,  affirm- 
ing 7  Pick.  (Mass.)  344,  this  question  is  ably 
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investigated,  and  it  is  held  that  the  incor- 
poration of  a  company  for  the  construction  of 
a  bridge  or  other  improvement  where  the 
public  interest  is  concerned  is  not  to  be  con- 
strued as  conferring  exclusive  privileges  ; 
and,  therefore,  that  by  charters  of  this  de- 
scription the  legislature  is  not  deprived  of  the 
power  of  granting  other  charters  to  cither 
companies,  even  side  by  side  with  the 
former  and  in  the  same  line  of  travel,  pro- 
vided there  is  no  express  restriction  upon 
their  power  in  the  first  act  of  incorporation. 
The  court  said  :  "  There  is  no  exclusive  priv- 
ilege given  to  them  [the  first  company]  over 
the  waters  of  Charles  River  above  or  below 
their  bridge  ;  no  right  to  erect  another  bridge 
themselves,  nor  to  prevent  other  persons  from 
erecting  one  ;  no  engagement  from  the  state 
that  another  shall  not  be  erected  ;  and  no 
undertaking  not  to  sanction  competition,  nor 
to  make  improvements  that  may  diminish  the 
amount  of  its  income.  *  *  *  If  a  contract  on 
that  subject  can  be  gathered  from  the  char- 
ter, it  must  be  by  implication,  and  cannot  be 
found  in  the  words  used.  Can  such  an 
agreement  be  implied?  *  *  *  In  charters  of 
this  description  no  rights  are  taken  from  the 
public  or  given  to  the  corporation  beyond 
those  which  the  words  of  the  charter,  by  their 
natural  and  proper  construction,  purport  to 
convey." 

Bridge  Built  Near  a  Ferry. — So  where  the 
legislature  has  granted  a  ferry  franchise,  the 
charter  containing  no  express  terms  making 
the  franchise  exclusive,  a  bridge  may  be 
authorized  to  be  constructed  which  may  in- 
terfere with  the  business  of  the  ferry  com- 
pany. Hyde's  Ferry  Turnpike  Co.  v.  David- 
son County,  91  Tenn.  291. 

2.  Compensation  for  Exclusive  Franchise  Re- 
quired.—  Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R.  Co.,  17  Conn.  40,  42  Am.  Dec.  716; 
State  v.  Noyes,  47  Me.  208  ;  Piscataqua 
Bridge  v.  New  Hampshire  Bridge,  7  N.  H. 
35;  Mason  v.  Harper's  Ferry  Bridge  Co.,  17 
W.  Va.  396;  Bridge  Proprietors  v.  Hoboken 
Land,  etc.,  Co.,  1  Wall.  (U.  S.)  116;  Bingham- 
ton  Bridge,  3  Wall.  (U.  S.)  51;  Louisville  Gas 
Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683. 

3.  Boston,  etc.,  R.  Corp.  v.  Old  Colony, 
etc.,  R.  Corp.,  3  Allen  (Mass.)  142;  Driver  v. 
Western  Union  R.  Co.,  32  Wis.  569,  14  Am. 
Rep.  726. 
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reason  of  exposure  to  fire,  the  weight  of  authority  is  to  the  effect  that  this 
danger  amounts  to  injuriously  affecting  the  property,  and  that  the  owner  is 
entitled  to  recover  compensation  to  the  extent  that  the  value  of  the  property 
is  decreased  by  the  danger.1 

Where  Kailroad  Responsible  for  Losses. — The  fact  that,  by  statute,  a  railroad  is 
responsible  for  losses  occasioned  by  fire,  whether  due  to  its  negligence  or  not, 
does  not  preclude  the  consideration,  in  fixing  the  damages  to  which  an  owner 
of  property  is  entitled,  of  the  depreciation  in  the  present  market  value  thereof 
by  reason  of  its  increased  exposure  to  fire.* 


1.  Danger  of  Fire — Arkansas. — St.  Louis, 
etc.,  R.  Co.  v.  Anderson,  39  Ark.  167;  Texas, 
etc.,  R.  Co.  v.  Cella,  42  Ark.  528. 

Illinois. — Centralia,  etc.,  R.  Co.  v.  Brake, 
125  111.  393;  Jones  v.  Chicago,  etc.,  R.  Co., 
68  111.  380;  Keithsburg,  etc.,  R.  Co.  v.  Henry, 
79  111.  290;  Chicago,  etc.,  R.  Co.  v.  Aldrich, 
134  111.  9;  St.  Louis,  etc.,  R.  Co.  v.  Spring- 
field, etc.,  R.  Co.,  96  111.  274;  St.  Louis,  etc., 
R.  Co.  v.  Teters,  68  111.  144. 

Indiana. — Swinney  v.  Ft.  Wayne,  etc.,  R. 
Co.,  59  Ind.  205;  Lafayette,  etc.,  R.  Co.  v. 
Murdock,  68  Ind.  137. 

Iowa. — Dreher  v.  Iowa  Southwestern  R. 
Co.,  59  Iowa  599;  Pingery  v.  Cherokee,  etc., 
R.  Co.,  78  Iowa  438;  Wilson  v.  Des  Moines, 
etc.,  R.  Co.,  67  Iowa  509.  Compare  Lance  v. 
Chicago,  etc.,  R.  Co.,  57  Iowa  636;  and  see 
Rodemacher  v.  Milwaukee,  etc.,  R.  Co.,  41 
Iowa  297,  20  Am.  Rep.  592. 

Kansas. — Kansas  City,  etc.,  R.  Co.  v. 
Kregelo.  32  Kan.  608,  20  Am.  &  Eng.  R.  Cas. 
241;  Leroy,  etc.,  R.  Co.  v.  Ross,  40  Kan.  598, 
36  Am.  &  Eng.  R.  Cas.  653;  St.  Louis,  etc., 
R.  Co.  v.  McAuliff,  43  Kan.  185;  Chicago, 
etc.,  R.  Co.  v.  Woodward,  47  Kan.  191. 

Maine. — Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290. 

Massachusetts. — Pierce  v.  Worcester,  etc., 
R.  Co.,  105  Mass.  199;  Webber  v.  Eastern  R. 
Co.,  2  Met.  (Mass.)  147. 

Minnesota. — Johnson  v.  Chicago,  etc.,  R. 
Co.,  37  Minn.  519;  Stillman  v.  Northern  Pac, 
etc.,  R.  Co.,  34  Minn.  420;  Curtis  v.  St.  Paul, 
etc.,  R.  Co.,  20  Minn.  28;  Colvill  v.  St.  Paul, 
etc.,  R.  Co.,  19  Minn.  283;  Harrington  v.  St. 
Paul,  etc.,  R.  Co.,  17  Minn.  215. 

Nebraska. — Republican  Valley  R.  Co.  v. 
Linn,  15  Neb.  234. 

New  Hampshire. — Adden  v.  White  Moun- 
tains R.  Co.,  55  N.  H.  413,  20  Am.  Rep.  220. 

New  Jersey. — Somerville,  etc.,  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495. 

Ohio. — Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18 
Ohio  St.  92. 

Oregon. — Oregon,  etc.,  R.  Co.  v.  Barlow,  3 
Oregon  311. 

Pennsylvania. — Wilmington,  etc.,  R.  Co.  v. 
Stauffer,  60  Pa.  St.  374,  100  Am.  Dec.  574. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Eddins,  60 
Tex.  656:  Gulf,  etc.,  R.  Co.  v.  Bock,  63  Tex. 
245;  International,  etc.,  R.  Co.  v.  Pape,  62 
Tex.  313. 

Wisconsin. — Wooster  v.  Sugar  River  Valley 
R.  Co.,  57  Wis.  311. 

In  England,  in  the  case  of  In  re  Stockport, 
etc.,  R.  Co.,  33  L.  J.  Q.  B.  251,  where  a  cot- 
ton-mill situated  on  property  not  taken  for  a 
railroad  became  liable  to  fire  by  reason  of  ad- 


joining property  belonging  to  the  same  owner 
having  been  taken,  and  the  mill  could  be  in- 
sured only  at  an  increased  rate,  it  was  held 
that  for  the  liability  to  pay  such  increased 
insurance  the  owner  was  entitled  to  compen- 
sation. The  authority  of  this  decision  is 
much  shaken  by  the  comments  of  the  court 
in  Reg.  v.  Essex,  17  Q.  B.  Div.  447,  reversing: 
14  Q.  B.  Div.  753. 

2.  Effect  of  Statute  Rendering  Railroad  Liable 
for  Fires. — Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290  ;  Pierce  v.  Worcester,  etc.,  R.  Co., 
105  Mass.  199  ;  Adden  v.  White  Mountains,, 
etc.,  R.  Co.,  55  N.  H.  413,  20  Am.  Rep.  220. 

In  Pierce  v.  Worcester,  etc.,  R.  Co.,  105. 
Mass.  199,  the  court  said  :  "  It  is  plain  that 
this  indemnity  [furnished  by  the  statute]  is 
not  so  perfect  and  complete  as  to  preclude,  in 
the  estimate  of  damages,  a  consideration  of 
the  direct  effect  of  a  constant  liability  to  de- 
struction by  fire  from  this  new  source,  upon 
the  present  value  of  a  dwelling  erected  upon 
the  remaining  portion  of  the  estate  as  a  safe 
and  comfortable  residence  or  for  purposes  of 
sale.  The  present  value  of  the  property  must 
be,  to  some  extent,  depreciated,  although 
there  is  a  chance  that  the  buildings  may 
never  be  destroyed  by  fire,  and  although,  if 
they  are,  it  is  certain  that  the  owner,  whoever 
he  may  then  be,  will  be  indemnified  under  the 
statute  for  the  actual  loss  he  sustains.  The 
injury  to  be  measured  in  the  assessment  of 
damages  occasioned  by  the  location  of  the 
railroad,  in  this  respect  at  least,  is  broader 
than  the  indemnity  of  the  statute  ;  in  fact, 
the  latter  rests  on  entirely  different  princi- 
ples." 

In  Adden  v.  White  Mountains,  etc.,  R.  Co., 
55  N.  H.  413,  20  Am.  Rep.  220,  Cushing, 
C.  J.,  said  that  it  was  a  question  of  fact 
"  which  might  well  have  been  submitted  to 
the  jury  whether,  under  all  the  circumstances, 
the  increased  danger  of  fire  from  the  engines 
could  be  so  balanced  by  the  liability  of  the 
corporation  [under  the  statute]  as  to  leave  no 
diminution  in  the  value  of  the  property." 

The  conclusion  reached  in  these  cases  ap- 
pears to  be  opposed  to  the  reasoning  in  cases 
where  it  is  held  that  the  only  element  arising 
from  increased  exposure  to  fire  which  can  be 
considered  is  the  depreciation  in  the  value  of 
the  property  due  to  exposure  to  fire  in  case 
the  road  is  operated  properly  and  carefully, 
and  that  danger  from  negligence  on  the  part 
of  the  railroad  cannot  be  considered,  because 
a  loss  sustained  from  such  a  cause  gives  a 
right  of  action  to  the  injured  party.  Thus 
in  Kansas  City,  etc.,  R.  Co.  v.  Kregelo,  32 
Kan.  608,  20  Am.  &  Eng.  R.  Cas.  241 
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Degree  of  Danger — imminent  Danger. — Just  what  degree  of  danger  is  necessary 
in  order  that  the  owner  may  have  it  considered  as  an  element  of  damages,  is 
often  a  question  of  importance.  On  this  point  there  is  considerable  variance 
of  opinion.  Some  hold  that  the  risk  must  be  imminent,  and  that  if  the  build- 
ings are  at  a  distance  it  will  not  be  considered.1  Other  authorities  declare 
that  the  danger  need  only  depreciate,  or  tend-  to  depreciate,  the  market  value 
of  the  property  in  order  to  be  a  proper  element  of  damages.  In  this  view  the 
important  question  is  not  the  imminence  of  the  danger,  or  the  likelihood  or 
the  possibility  of  loss  from  fire,  but,  do  such  causes  decrease  the  value  of  the 
property  ?  8 


Morton,  C.  J.,  said:  "The  most  that  can  be 
claimed  concerning  the  assessment  for  the 
increased  exposure  to  fire  by  the  passage  of 
the  railroad  track  through  the  premises  is, 
that  it  is  competent  only  to  take  into  con- 
sideration the  risk  of  fire  sent  out  by  the 
trains  or  engines  without  the  fault  of  the 
company,  and  by  reason  of  the  operation  of 
the  road  through  the  premises.  If  fires  occur 
through  the  negligence  of  the  company,  it 
would  be  liable  to  the  owner,  and  this  element 
should  not  be  taken  into  account  in  estimating 
the  compensation."  To  the  same  effect  is 
Lance  v.  Chicago,  etc.,  R.  Co.,  57  Iowa  636. 
But  see  Somerville,  etc.,  R.  Co.  v.  Doughty, 
22  N.  J.  L.  495. 

This  is  the  view  adopted  in  St.  Louis,  etc., 
R.  Co.  v.  North,  31  Mo.  App.  351,  where  the 
court,  after  noticing  that  fires  which  may  re- 
sult from  negligence  cannot  be  taken  into 
consideration,  while  fires  which  are  the  out- 
growth of  unavoidable  accident  are,  under 
the  authorities,  a  proper  element  of  damages, 
continued:  "Since  the  recent  statute  (Acts 
1877,  p.  101)  there  can  be  no  question  but 
that  railroad  companies  are  responsible  for 
injuries  by  fire  communicated  from  their 
locomotives,  irrespective  of  the  matter  of 
negligence,  and  landowners  may  have  an  ac- 
tion under  the  statute  for  such  damages  in 
every  case,  regardless  of  the  matter  of  negli- 
gence." And  the  effect  of  the  statute  is  con- 
sidered to  be  the  exclusion  of  all  damages 
which  are  a  result  of  the  depreciation  in  value 
®f  the  property  due  to  increased  risk  of  fire. 
But  that  such  risk  may  be  taken  into  con- 
sideration in  exceptional  cases,  see  Chicago, 
etc.,  R.  Co.  v.  McGrew,  104  Mo.  282. 

I.  Risk  Must  Be  Imminent. — Jones  v.  Chi- 
cago, etc.,  R.  Co.,  68  111.  380;  St.  Louis,  etc., 
R.  Co.  v.  Teters,  68  111.  144;  Locks,  etc.,  v. 
Nashua,  etc.,  R.  Corp.,  10  Cush.  (Mass.)  385; 
Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18  Ohio  St. 
92. 

Not  Imaginary  Danger.  —  In  Jones  v.  Chicago, 
etc.,  R.  Co.,  68  111.  380,  the  court  said  :  "  In- 
vestigations like  this  necessarily  embrace  a 
wide  range  of  subjects,  and  it  is  hardly  prac- 
ticable to  state  any  inflexible  rule  for  esti- 
mating the  damages  to  the  landowner.  The 
amount  allowed  should  be  sufficient  to  cover 
all  the  actual  damage  occasioned  by  reason 
of  the  construction  of  the  road,  for  the  land 
taken,  for  all  physical  injuries  to  the  residue, 
and  for  all  inconveniences  of  every  character 
actually  produced,  but  nothing  should  be 
allowed  for  imaginary  or  speculative  dam- 


1 1 19 


ages,  or  such  remote  or  inappreciable  dam- 
ages as  the  imagination  may  conjure  up, 
and  which  may  or  may  not  occur  in  the 
future.  The  increased  hazard  from  fire 
resulting  from  the  use  of  steam  as  a  motive 
power,  in  most  cases,  may  be  reckoned  among 
the  imaginary  dangers  that  .may  or  may  not 
occur  ;  and  in  case  they  do,  the  law  affords  a 
speedy  and  effectual  remedy.  No  doubt,  if 
the  road  were  constructed  so  near  the  owner's 
buildings  as  that  the  danger  from  fire  would 
be  real,  it  would  be  an  element  of  increased 
damage;  but  where  the  buildings  are  at  such 
a  distance  that  the  danger  is  not  real,  but 
amounts  to  nothing  more  than  a  mere  appre- 
hension, the  rule  is  different.  It  is  not  shown 
that  the  dangers  from  the  location  of  the 
road  are  so  real  as  to  be  a  constant  ex- 
posure."   Hence  no  damage  was  allowed. 

Danger  So  Great  as  to  Necessitate  Removal. — 
In  Wilmington,  etc.,  R.  Co.  v.  Stauffer,  60 
Pa.  St.  374,  100  Am.  Dec.  574,  the  court 
charged  that  the  owner  of  the  land  in  ques- 
tion could  not  recover  for  risk  of  fire  to  his 
barn  and  contents  from  the  construction  of  a 
railroad  through  the  land,  but  added  :  "  But 
if  from  the  proximity  of  the  road  to  the 
building,  the  danger  of  fire  is  necessarily  so 
imminent  that  no  man  of  common  prudence 
would  use  it  for  the  purpose  of  a  barn,  but 
would  be  driven  from  it  and  compelled  to 
provide  himself  with  a  barn  elsewhere,  then 
the  plaintiff  is  clearly  injured  in  this  respect, 
and  the  jury  must  consider  it  in  estimating 
the  effect  of  the  road  on  the  property." 

2.  Test  Is  Depreciation  of  Value.— Chicago, 
etc.,  R.  Co.  v.  Aldrich,  134  111.  9;  Pingery  v. 
Cherokee,  etc.,  R.  Co.,  78  Iowa438;  Chicago, 
etc.,  R.  Co.  v.  McGrew,  104  Mo.  2S2;  Somer- 
ville, etc.,  R.  Co.  v.  Doughty,  22  N.  J.  L. 
495- 

Depreciation  of  Market  Value.  —  In  Centralia, 
etc.,  R.  Co.  v.  Brake,  125  111.  393,  the  court 
said  :  "  If,  by  reason  of  the  proximity  of 
buildings,  fences,  and  the  like,  to  the  track  of 
the  railroad,  the  market  value  of  the  farms, 
as  a  whole,  was  depreciated,  or  if,  from  the 
ordinary  and  usual  manner  of  the  operation 
of  the  road,  the  danger  from  fire  had  a  tend- 
ency to  lessen  the  value  of  the  premises  for 
sale,  or  for  the  use  to  which  they  were  appro- 
priated by  the  owner,  or  to  which  they  are 
adapted,  that  fact  would  become  an  impor- 
tant element  in  fixing  the  just  compensa- 
tion to  be  awarded  the  owner  for  the  appro- 
priation of  his  land  to  the  uses  of  appellant 
company." 
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View  that  Such  Damages  Are  Too  Remote. — In  some  cases  the  increased  risk  from 
fire  is  held  to  be  too  remote,  contingent,  and  uncertain  to  be  considered  as  an 
element  of  damages.1 

increased  insurance  Rate. — When  part  of  a  tract  is  taken  for  such  a  use  that 
buildings  on  the  remainder  are  placed  in  danger  of  fire,  which  will  render  the 
cost  of  the  insurance  of  the  property  greater  than  before  the  taking,  this  fact 
may  be  taken  as  an  element  of  damages  if  the  hazard  is  sufficient  to  cause  a 
decrease  in  the  market  value  of  the  property.8 

h.  Danger  to  Persons  and  Live  Stock— (i)  To  Lives  of  Persons. — In 
exceptional  cases  danger  to  the  lives  of  persons — members  of  the  family  and 


1.  Damages  from  Risk  of  Fire  Not  Recoverable 

— Pennsylvania. — Patten  v.  Northern  Cent. 
R.  Co.,  33  Pa.  St.  426,  75  Am.  Dec.  612  ;  Le- 
high Valley  R.  Co.  v.  Lazarus,  28  Pa.  St. 
203  ;  Sunbury,  etc.,  R.  Co.  v.  Hummell,  27 
Pa.  St.  99.  But  later  cases  follow  the  oppo- 
site doctrine.  Wilmington,  etc.,  R.  Co.  v. 
Stauffer,  60  Pa.  St.  374,  100  Am.  Dec.  574  ; 
and  Pittsburgh,  etc.,  R.  Co.  v.  McCloskey, 
no  Pa.  St.  436. 

New  York. — In  this  state  the  rule  of  law  as 
to  the  allowance  of  damage  on  account  of 
risk  of  fire  seems  to  be  unsettled.  In  Matter 
of  Union  Village,  etc.,  R.  Co.,  53  Barb.  (N. 
Y.)  457,  it  was  held  that  the  decrease  of  value 
in  property  by  reason  of  risk  by  fire  was  not 
to  be  taken  into  consideration.  The  court 
said  :  "  The  appellant  has  upon  his  land  a 
flax-mill  which  he  claims  will  be  endangered 
by  fire  and  thereby  rendered  less  valuable. 
Now  in  order  to  determine  the  damages 
which  Akin  would  be  likely  to  suffer  in  con- 
sequence of  an  interference  with  such  busi- 
ness, it  would  involve  the  inquiry  whether  or 
not  that  particular  business  was  likely  to  be 
permanent  and  profitable,  which,  at  best, 
could  only  be  conjectural  and  unsatisfactory, 
and  furnish  no  reliable  basis  for  an  appraisal 
of  damages.  It  is  clear  that  the  legislature 
could  not  have  intended  that  any  such  uncer- 
tain criterion  should  be  adopted.  It  is  not 
certain  that  the  appellant's  buildings  would 
be  set  on  fire  by  the  running  of  the  engines 
of  the  company  ;  and  if  not,  then  no  damages 
would  accrue  to  the  appellant.  But  if  fire 
was  occasioned  thereby,  through  the  negli- 
gence of  the  company,  it  would  be  liable  to 
respond  in  damages." 

But  in  Matter  of  Utica,  etc.,  R.  Co.,  56 
Barb.  (N.  Y.)  456,  it  was  held,  without  refer- 
ence to  the  preceding  case,  that  the  increase 
of  risk  by  fire,  if  any,  is  properly  included 
in  the  estimate  of  damages,  the  court  saying: 
"  If  a  party  conveys  his  land  to  a  railroad 
company  for  the  roadway,  he  cannot  after- 
wards recover  for  damages  caused  by  fire  by 
the  operating  of  the  road,  where  no  negli- 
gence is  proved,  and  this  is  because  of  the 
presumption  that  the  parties  had  that  risk  in 
view  when  the  sale  was  made,  and  that  part 
of  the  consideration  paid  was  intended  to 
cover  that  risk." 

The  conflict  which  results  from  these  cases 
appears  never  to  have  been  settled,  but  from 
the  observations  of  the  court  in  American 
Banknote  Co.  v.  New  York  El.  R.  Co.,  129 
N.  Y.  272,  it  would  seem  that  the  rule  of  the 
earlier  case  is  regarded  with  favor. 
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Increased  Danger  from  Fire  Not  an  Element  of 

Damages. — In  Ontario,  etc.,  R.  Co.  v.  Taylor, 
6  Ont.  Rep.  338,  17  Am.  &  Eng.  R.  Cas. 
100,  it  was  held  that  the  increased  probability 
of  injury  to  the  owner  from  fire  by  a  railroad 
is  too  remote  a  contingency  to  be  taken  into 
consideration  in  estimating  the  value  of  the 
land  taken  where  there  are  no  buildings  to 
be  endangered.  In  Lance  v.  Chicago,  etc., 
R.  Co.,  57  Iowa  636,  it  was  held  that  evidence 
of  the  value  of  a  grove  through  which  a  rail- 
road was  to  be  built,  and  the  value  of  build- 
ings at  the  side  of  the  grove,  to  which  fire 
might  run,  was  improperly  admitted.  "The 
compensation  allowed  for  right  of  way  should 
be  direct  and  proximate,  and  not  remote  and 
contingent  upon  circumstances  which  may  or 
may  not  transpire.  *  *  *  It  is  plain  that 
no  estimate  can  be  made  in  the  way  of  com- 
pensation for  the  value  of  property  which 
may  be  destroyed  by  fire  and  without  the 
fault  of  the  railroad  company.  The  most 
that  can  be  claimed  is  that  it  is  competent  to 
take  into  consideration  the  risk  of  fire  set  out 
by  the  defendant  without  its  fault,  and  by 
reason  of  the  operation  of  the  road  through 
the  premises.  But  this  risk  or  hazard  or  ex- 
posure of  the  property  is  an  entirely  different 
question  from  that  involved  in  its  destruction 
by  fire  without  the  fault  of  the  company.  In 
the  one  case,  while  the  risk  may  somewhat 
decrease  the  value  of  the  property,  and  is  a 
legitimate  consideration  for  what  it  may  be 
worth  in  fixing  the  compensation  to  the 
owner,  in  the  other  case  the  destruction  of 
buildings,  groves,  or  the  like,  by  fire,  is  a 
field  of  inquiry  so  remote  and  contingent  as 
to  be  without  and  beyond  any  range  of  dam- 
ages known  to  the  law.  Of  course  it  will  be 
understood  that  we  are  treating  of  such  risks 
and  hazard  from  fire  as  result  from  the  oper- 
ation of  the  road  in  such  a  manner  that  if 
fire  should  escape  there  would  be  no  liability 
as  against  the  railroad  company.  For  its 
negligence  it  would  be  liable  to  the  owner, 
and  this  element  should  not  be  taken  into 
account  in  estimating  the  compensation." 

2.  Increased  Cost  of  Insurance. — Lafayette, 
etc.,  R.  Co.  v.  Murdock,  68  Ind.  137;  Blue 
Earth  County  v.  St.  Paul,  etc.,  R.  Co.,  28 
Minn.  503,  10  Am.  &  Eng.  R.  Cas.  209;  Cur- 
tis v.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  28; 
Colvill  v.  St.  Paul,  etc.,  R.  Co.,  19  Minn. 
2S3;  Webbers.  Eastern  R.  Co.,  2  Met.  (Mass.) 
147;  Wooster  v.  Sugar  River  Valley  R.  Co.,  57 
Wis.  311,  10  Am.  &  Eng.  R.  Cas.  499;  In  re 
Stockport,  etc.,  R.  Co.,  33  L.  J.  Q.  B. 
251. 
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employees — which  results  from  the  construction  or  operation  of  a  public  work  is 
considered  such  an  injury  as  to  require  compensation  to  the  owner  of  the 
property  upon  which  such  persons  are  thus  exposed,  in  so  far  as  the  property 
is  thereby  decreased  in  value.1 

(2)  To  Live  Stock. — The  danger  of  killing  stock  by  the  operation  of  a  rail- 
road running  through  a  farm  has  often  been  considered  in  reckoning  the  dam- 
ages due  the  owner,  so  far  as  the  danger  causes  a  depreciation  in  the  value  of 
the  land  ;2  and  the  probability  of  the  owner's  teams  becoming  frightened  by 
the  operation  of  the  road  has  also  been  considered.3 

1.  Danger  to  the  Lives  of  Persons.  — In  the      See  also  Somerville,  etc.,  R.  Co.  v.  Doughty, 


case  of  Chicago,  etc.,  R.  Co.  v.  McGrew,  104 
Mo.  282,  a  railroad  company  had  built  its 
road  between  a  mining  shaft  and  the  engine 
house  near  the  shaft,  which  supplied  power 
for  running  the  mine.  The  position  of  the 
road  was  inconvenient  to  the  owner  of  the 
mining  plant.  The  court  said  :  "  It  is  true, 
as  a  general  proposition,  damages  should  be 
assessed  on  the  assumption  that  the  road 
will  be  properly  constructed  and  operated, 
and  that  it  will  comply  with  all  the  laws  of 
the  state  regulating  its  construction,  manage- 
ment, and  operation.  For  failure  of  duty  in 
these  respects  it  will  be  liable  to  an  action  at 
common  law,  or  the  landowner  will  have 
such  remedy  as  may  be  provided  by  statute. 
Notwithstanding  these  settled  principles, 
which  apply  generally,  we  are  of  the  opinion 
that  the  facts  in  this  case  are  exceptional. 
*  *  *  When  we  remember  the  close  proxim- 
ity of  the  railroad  to  the  engine  on  one 
side,  and  the  shaft  and  superstructure  on 
the  other,  and  that  the  employees  of  the 
defendant  would  necessarily  be  engaged  over 
and  about  the  track  of  the  road,  it  will 
be  readily  seen  that  damage  from  accident 
may  occur  for  which  the  railroad  com- 
pany would  not  be  liable.  It  is  clear  that 
persons  exposed  to  danger,  as  defendant's 
employees  would  necessarily  be,  could  not 
perform  their  labors  with  the  same  degree  of 
efficiency,  and,  at  the  same  time,  exercise  the 
care  to  avoid  danger  which  the  law  imposes 
on  them,  as  they  could  if  not  so  exposed. 
The  extra  risk  might  also  cause  a  demand  for 
higher  wages.  *  *  *  Neither  [fires  nor  in- 
juries to  persons]  may  ever  occur,  and  to 
take  them  into  the  estimate  would  be  mere 
speculation.  We  think  they  may  properly  be 
considered,  however,  in  so  far  as  they  tend 
to  depreciate  the  value  of  the  whole  property, 
and  to  affect  the  proposed  changes,  but  no 
further." 

In  Little  Rock,  etc.,  R.  Co.  v.  Allen,  41 
Ark.  435,  the  court  said:  "The  inconven- 
iences and  disadvantages  from  the  sounding 
of  whistles,  the  ringing  of  bells,  and  the  rat- 
tling of  trains;  the  exposure  of  the  premises 
to  fire;  the  increased  danger  of  injury  to 
members  of  the  family  and  live  stock,  arc  not 
speculative,  but  real.  They  diminish  the  ven- 
dible value  of  residence  property." 

In  Curtis  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
28,  the  dwelling  house  of  the  landowner  was 
but  seven  feet  from  the  railroad  track.  Dan- 
ger of  injury  to  persons  was  held  a  proper 
element  of  damages  for  the  reason  that  the 
value  of  the  property  was  decreased,  as 
residence  property,  because  of  that  danger. 

10  C.  of  L. — 71  1 1  21 


v.  Ross,  40 
653- 

R.    Co.  v. 


St. 
St. 


v.  Baker, 


Co. 


Co. 


R.  Co. 


22  N.  J.  L.  495. 

2.  Danger  to  Live  Stock — Arkansas. — Fay- 
etteville,  etc.,  R.  Co.  v.  Combs,  51  Ark.  324; 
Little  Rock,  etc.,  R.  Co.  v  Allen,  41  Ark.  431. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Aldrich, 
134  111.  9;  St.  Louis,  etc.,  R.  Co.  v.  Teters,  68 
111.  144;  Wilson  v.  Rockford,  etc.,  R.  Co.,  59 
111.  273;  Peoria,  etc.,  R.  Co.  v.  Savvver,  71 
111.  361. 

Kansas. — Leroy,  etc.,   R.  Co. 
Kan.  59S,  36  Am.  &  Eng.  R.  Cas 
Maryland.  —  Baltimore,  etc., 
Thompson,  10  Md.  76. 

Minnesota .  —  Blue  Earth  County  v. 
Paul,  etc.,  R.  Co.,  28  Minn.  503;  Curtis  v 
Paul,  etc.,  R.  Co.,  20  Minn.  28. 

Missouri. — Chicago,  etc  ,  R.  Co 
102  Mo.  553. 

Nebraska.  —  Republican    Valley  R. 
Linn,  15  Neb.  234. 

New  Jersey. — Somerville,   etc.,  R. 
Doughty,  22  N.  J.  L.  495. 

Wisconsin.  —  Weyer  v.  Chicago,  etc. 
68  Wis.  180;  Price  v.  Milwaukee,  etc.,  R.  Co., 
27  Wis.  98. 

"  In  so  far  as  the  railway  enhances  the 
danger  to  live  stock  upon  a  farm,  to  that 
extent  may  it  be  said  to  conduce  to  depreciate 
the  value  of  the  land  for  farming  purposes, 
and  for  that  reason  it  has  a  direct  bearing 
upon  the  fact  to  be  established  by  the  con- 
demnation proceedings — that  is,  the  injury  to 
the  land,  or,  what  is  the  same  thing,  its  depre- 
ciation in  value  by  the  construction  of  the 
road."  Fayetteville,  etc.,  R.  Co.  v.  Combs, 
51  Ark.  324. 

3.  Frightening  of  Teams.  —  "The  frightening 
of  teams  employed  in  the  use  of  the  land 
has  the  same  tendency  [the  depreciation  of 
the  land  for  farming  purposes],  and  although 
its  influence  upon  the  value  cannot  be  consid- 
ered great,  it  is  not  too  remote  to  be  taken 
into  account  in  ascertaining  the  extent  of  the 
injury.  Western  Pennsylvania  R.  Co.  v. 
Hill,  56  Pa.  St.  460;  Snyder  v.  Western  Union 
R.  Co.,  25  Wis.  60;  Weyer  v.  Chicago  R. 
Co.,  68  Wis.  180."  Fayetteville,  etc.,  R.  Co. 
v.  Combs,  51  Ark.  324,  39  Am.  &  Eng.  R.  Cas. 
140. 

In  Pittsburgh,  etc.,  R.  Co.  v.  Vance,  115  Pa. 
St.  325,  the  court  held  that  where  a  railroad 
track  is  built  so  close  to  the  landowner's  place 
of  business  as  to  render  it  dangerous  for  per- 
sons with  teams  and  wagons  going  to  and 
from  the  land,  and  thus  decreases  or  destroys 
the  business  or  custom,  and  consequently 
lessens  the  value  of  the  land,  this  fact  should 
be  considered  in  estimating  the  owner's  com- 
pensation. 
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Contrary  Holding. — Other  cases  hold  that  the  danger  of  killing  live  stock  and 
the  danger  of  frightening  teams  cannot  be  considered  as  elements  of  compen- 
sation, for  such  damages  are  too  speculative  and  remote.1 

(z)  Injuries  from  Smoke,  Noise,  Vibration,  etc.— Another  class  of 
injuries,  which  are  more  indirect  and  consequential  in  their  nature,  and  even 
more  remote  and  speculative  than  those  already  noticed,  are  the  injuries  that 
arise  from  smoke,  noise,  and  vibration  caused  by  the  operation  of  the  work. 
The  courts  are  not  agreed  as  to  whether  such  injuries  are  to  be  considered  a 
sufficient  taking  to  require  compensation.  But  no  doubt  the  greater  weight 
of  authority  favors  the  view  that  the  owner  of  property  thus  injured  may 
recover  if  the  property  is  rendered  less  desirable  for  the  purpose  for  which  it  is 
used  or  to  which  it  is  adapted,  excluding  all  such  injuries  as  affect  the  owner 
in  common  with  the  people  of  the  community.2 


1.  Danger  to  Live  Stock  and  Teams  Not  to  Be 
Considered. — Alabama,  etc.,  R.  Co.  v.  Burkett, 
46  Ala.  569;  Chicago,  etc.,  R.  Co.  v.  Eaton, 
136  111.  9;  Atchison,  etc.,  R.  Co.  v.  Lyon,  24 
Kan.  745,  5  Am.  &  Eng.  R.  Cas.  295;  St. 
Louis,  etc.,  R.  Co.  v.  Hammers,  51  Kan.  127. 

In  Presbrey  v.  Old  Colony,  etc.,  R.  Co.,  103 
Mass.  1,  it  was  held  that  such  injuries  as 
frightening  cannot  be  included  in  the  elements 
of  damages  even  though  they  have  the  effect 
of  rendering  the  land  less  desirable  for  some 
purposes  and  less  salable.  Approved  in  New 
York,  etc.,  R.  Co.  v.  Arnot,  27  Hun  (N.  Y.) 
151.  In  Alabama,  etc.,  R.  Co.  v.  Burkett,  46 
Ala.  569,  the  court  said,  in  speaking  of  the 
danger  of  killing  stock:  "And  it  may  also 
happen  that  no  stock,  the  property  of  the 
plaintiff,  may  ever  be  killed  by  the  cars  on 
the  railroad.  And  if  it  should  be,  there  is 
another  mode  presented  *o  recover  damages 
for  the  injury  thus  occasioned.  Rev.  Code, 
I399»  1400,  1401,  1406;  Nashville,  etc., 
R.  Co.  v.  Comans,  45  Ala.  437.  Besides,  if 
damages  for  such  prospective  killing  and  in- 
jury of  stock  should  be  allowed  to  be  recov- 
ered in  this  way,  and  then  again  as  the  above- 
cited  statute  prescribes,  this  would  be  a 
double  satisfaction  for  the  same  injury.  *  *  * 
A  double  satisfaction  is  not  allowed.  More- 
over, such  damages  would  be  too  remote.  It 
is  by  no  means  certain  that  they  would  ever 
be  occasioned  by  the  railroad."  The  weight 
of  authority,  however,  is  undoubtedly  in 
favor  of  the  view  that  in  as  far  as  such  causes 
tend  to  depreciate  the  value  of  the  property 
they  may  be  considered. 

2.  Smoke — Oases — Ashes. — Filling  the  atmos- 
phere with  smoke,  gases,  ashes,  cinders,  or 
other  foreign  substances,  thereby  affecting 
and  impairing  the  purity  of  the  air,  con- 
stitutes an  injury  affecting  the  property,  for 
which  the  owner  may  recover  compensation 
in  damages.  Jeffersonville,  etc.,  R.  Co.  v. 
Esterle,  13  Bush  (Ky.)  667;  Bangor,  etc.,  R. 
Co.  v.  McComb,  60  Me.  290;  Walker  v.  Old 
Colony,  etc.,  R.  Co.,  103  Mass.  10,  4  Am.  Rep. 
509;  Drucker  v.  Manhattan  R.  Co.,  106  N.  Y. 
157,  60  Am.  Rep.  437;  Caro  v.  Metropolitan 
El.  R.  Co.,  46  N.  Y.  Super.  Ct.  138;  Lahr  z-. 
Metropolitan  El.  R.  Co.,  104  N.  Y.  295;  Cleve- 
land, etc.,  R.  Co.  v.  Speer,  56  Pa.  St.  325, 
94  Am.  Dec.  84;  Ft.  Worth,  etc.,  R.  Co.  v. 
Pearce,  75  Tex.  281;  Weyer  v.  Chicago,  etc., 
R.  Co.,  68  Wis.  180;  Brand  v.  Hammersmith, 


2  Q.  B.  223;  East,  etc., 
Gattke,  3  Macn.  &  G. 


etc.,  R.  Co.,  L.  R 
India  Docks,  etc., 
155- 

Cases  Holding  that  Such  Injuries  Cannot  Be  In- 
cluded in  the  Estimate  of  Compensation. — Mix  v. 

Lafayette,  etc.,  R.  Co.,  67  111.  319;  Dimmick 
v.  Council  Bluffs,  etc.,  R.  Co.,  62  Iowa  409, 
10  Am.  &  Eng.  R.  Cas.  105;  Atchison,  etc.. 
R.  Co.  v.  Garside,  10  Kan.  552;  Cogswell  v. 
New  York,  etc.,  R.  Co.,  48  N.  Y.  Super.  Ct. 
31;  Houston,  etc.,  R.  Co.  v.  Odum,  53  Tex. 
343;  Glasgow  Union  R.  Co.  v.  Hunter,  L.  R. 
2  H.  L.  Sc.  78. 

Injury  from  Noise  and  Confusion.  —  Little 
Rock,  etc.,  R.  Co.  v.  Allen,  41  Ark.  431; 
Chicago,  etc.,  R.  Co.  v.  Nix,  137  111.  141; 
Wilson  v.  Des  Moines,  etc.,  R.  Co.,  67  Iowa 
509;  Bangor,  etc.,  R.  Co.  v.  McComb,  60  Me. 
290;  Blue  Earth  County  v.  St.  Paul,  etc.,  R. 
Co.,  28  Minn.  503;  Omaha  Southern  R.  Co.  v. 
Beeson,  36  Neb.  361;  First  Baptist  Church  v. 
Schenectady,  etc.,  R.  Co.,  5  Barb.  (N.  Y.)  79; 
White  v.  Charlotte,  etc.,  R.  Co.,  6  Rich.  L. 
(S.  Car.)47;  Ft.  Worth,  etc.,  R.  Co.  v.  Pearce, 
75  Tex.  281;  Gulf,  etc.,  R.  Co.  v.  Eddins,  60 
Tex.  656. 

Opinioni  Quoted. — In  Chicago,  etc.,  R.  Co. 
v.  Nix,  137  111.  141,  the  court  said:  "The 
noise  made  by  passing  trains  is  a  necessary 
incident  to  the  proper  operation  of  a  railway, 
and  in  so  far  as  such  noise  will  have  a  tend- 
ency to  render  said  farm  less  desirable  as  a 
place  of  residence,  and  therefore  less  valuable 
in  the  market,  it  was  an  element  of  damage 
which  the  jury  might  properly  take  into  con- 
sideration :  "  and  an  instruction  that  "  in  this 
proceeding  you  cannot  allow  any  damages 
on  account  of  the  noise  made  by  passing 
trains,"  was  held  to  have  been  properly  re- 
fused. And  in  Chicago,  etc.,  R.  Co.  v. 
Darke,  148  III.  226,  the  court  said:  "  The  rail- 
way having  been  built  and  being  operated  by 
authority  of  law,  its  operation  of  course  can- 
not be  held  to  be  in  law  a  nuisance;  but 
while  that  is  so,  it  is  difficult  to  see  how  the 
damages  resulting  to  adjacent  property  from 
its  operation  are  in  any  degree  affected  by 
that  circumstance.  If  the  noise,  confusion, 
and  disturbance  caused  by  the  defendants' 
engines  and  cars  are  such  as  would,  in  the 
absence  of  legislative  authority,  have  con- 
stituted an  actionable  nuisance,  the  existence 
of  such  authority  in  no  way  relieves  them  of 
their  damaging  effect,  so  as  to  take  away 
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j.  Obstruction  of  Light. — Where  a  public  improvement  impairs  the 
easement  of  light,  it  has  been  held  that  this  should  be  considered  such  an  in- 
jury to  property  as  to  require  compensation.1 

k.  Inconvenience  to  Owner  in  Use  of  His  Property.— Damages 
may  also  be  allowed  in  the  estimation  of  the  owner's  compensation  where 
part  of  his  land  is  taken,  from  the  inconveniences  that  the  existence  and  opera- 
tion  of  the  improvement  cause  him  in  the  use  of  the  rest  of  his  property,  such  as 
the  inconvenience  in  the  use  of  his  land  from  the  existence  of  new  fences  and 
ditches,  and  the  necessity  of  opening  gates,2  from  embankments  and  cuts,5 
from  having  to  cross  from  one  part  to  the  other,4  or  from  loss  of  privacy.5 


from  property  owners  their  right  to  redress, 
or  so  as  to  convert  what  was  before  action- 
.able  into  a  case  of  damnum  absque  injuria. 
The  constitution  gives  to  every  property 
owner  whose  property  is  damaged  for  a 
public  use  the  right  to  compensation;  and 
while  he  cannot  sue  as  for  a  nuisance  where 
his  property  has  been  damaged  by  a  public 
improvement  erected  and  maintained  in  pur- 
suance of  law,  his  right  to  compensation 
remains,  and  may  be  enforced  by  any  appro- 
priate remedy." 

Contrary  Opinion. — Republican  Valley  R.  Co. 
v.  Linn,  15  Neb.  234,  14  Am.  &  Eng.  R.  Cas. 
198;  Hammersmith,  etc.,  R.  Co.  v.  Brand,  L. 
R.  4  H.  L.  176;  Glasgow  Union  R.  Co.  v. 
Hunter,  L.  R.  2  H.  L.  Sc.  78. 

Vibration  and  Jarring.  —  Henderson  v.  New 
York  Cent.  R.  Co..  17  Hun  (N.  Y.)344;  Matter 
of  New  York  Cent.,  etc.,  R.  Co.,  15  Hun  (N. 
Y.)  63;  Cohen  v.  Cleveland,  43  Ohio  St.  190, 
9  Am.  &  Eng.  Corp.  Cas.  405;  Croft  v.  London, 
etc.,  R.  Co.,  3  B.  &  S.  436,  113  E.  C.  L.  436. 
In  Matter  of  Penny,  7  El.  &  Bl.  660,  90  E.  C. 
L.  660,  it  was  held  that  under  the  English 
statute  actual  injury  to  the  premises  from 
the  vibration  caused  by  ballast-trains  during 
construction  is  a  ground  for  compensation, 
but  it  was  indicated  that  such  injuries  from 
operation  should  not  be  considered. 

1.  Injury  from  Obstruction  of  Light. — In 
Lahr  v.  Metropolitan  El.  R.  Co.,  104  N.  Y. 
268,  the  court  said  :  "  An  abutting  owner 
necessarily  enjoys  certain  advantages  from 
the  existence  of  an  open  street  adjoining  his 
property,  which  belong  to  him  by  reason  of 
its  location  and  are  not  enjoyed  by  the  gen- 
eral public,  such  as  the  right  of  free  access  to 
his  premises,  and  the  free  admission  and  cir- 
culation of  light  and  air  to  and  through  his 
property.  These  rights  are  not  only  valuable 
to  him  for  sanitary  purposes,  but  are  indis- 
pensable to  the  proper  and  beneficial  enjoy- 
ment of  his  property,  and  are  legitimate  sub- 
jects of  estimate  by  the  public  authorities  in 
raising  the  fund  necessary  to  defray  the  cost 
of  constructing  the  street.  He  is  therefore 
compelled  to  pay  for  them  at  their  full  value, 
and  if  in  the  next  instant  they  may  by  legis- 
lative authority  be  taken  away  and  diverted 
to  inconsistent  uses,  a  system  has  been  inau- 
gurated which  resembles  more  nearly  legal- 
ized robbery  than  any  other  form  of  acquiring 
property."  See  also  Stack  v.  East  St.  Louis, 
85  111.  377,  28  Am.  Rep.  619  ;  Drucker  v.  Man- 
hattan R.  Co.,  106  N.  Y.  157,  60  Am.  Rep. 
437  ;  Cohen  v.  Cleveland,  43  Ohio  St.  190,  9 
Am.  &  Eng.  Corp.  Cas.  405  ;  Turner  v.  Shef- 
field, etc.,  R.  Co.,  io  M.  &  W.  425. 


2.  Inconveniences  in  Use  of  Property — Fences, 
Ditches,  etc. — St.  Louis,  etc.,  R.  Co.  v.  Ander- 
son, 39  Ark.  167  ;  White  Water  Valley  R.  Co. 
v.  McClure,  29  Ind.  536  ;  Minnesota  Valley 
R.  Co.  v.  Doran,  17  Minn.  188  ;  Danville, 
etc.,  R.  Co.  v.  Gearheart,  32  Leg.  Int.  (Pa.) 
219. 

3.  Embankments  and  Cuts. — Atchison,  etc., 
R.  Co.  v.  Blackshire,  10  Kan.  477  ;  Pitts- 
burg, etc.,  R.  Co.  v.  Rose,  74  Pa.  St.  362. 

4.  Having  to  Cross  from  One  Part  of  Farm  to 
Another. — St.  Louis,  etc.,  R.  Co.  v.  Anderson, 
39  Ark.  167  ;  Dreher  v.  Iowa  Southwestern 
R.  Co.,  59  Iowa  599  ;  Blue  Earth  County  v. 
St.  Paul,  etc.,  R.  Co.,  28  Minn.  503  ;  Inter- 
national, etc.,  R.  Co.  v.  Pape,  62  Tex.  313. 

5.  Loss  of  Privacy. — Moore  v.  New  York  El. 
R.  Co.,  130  N.  Y.  523.  See  also  Ham  v.  Wis- 
consin, etc.,  R.  Co.,  61  Iowa  716. 

English  Cases.  — In  In  Re  Penny,  7  El.  &  Bl. 
660,  90  E.  C.  L.  660,  it  was  held  that  under 
the  English  Lands  Clauses  and  Railways 
Clauses  Consolidation  Acts  no  compensation 
was  allowable  for  deterioration  in  the  value 
of  property  lying  near  a  railway  by  reason 
of  the  premises  being  overlooked  by  persons 
on  the  railway  and  railway  platform.  In  de- 
livering judgment  in  this  case,  Lord  Camp- 
bell, C.J.,  said:  "  I  am  clearly  of  opinion 
that  he  [the  proprietor]  is  not  entitled  to 
any  compensation  for  the  overlooking  of  his 
premises  by  the  railway.  It  might  as  well  be 
said  that  the  owner  of  a  house  was  entitled 
to  compensation  on  account  of  the  view  from 
it  half  a  mile  off  having  been  obstructed  by 
the  railway.  Unless  the  particular  injury 
would  have  been  actionable  before  the  com- 
pany had  acquired  their  statutory  powers,  it  is 
not  an  injury  for  which  compensation  can  be 
claimed." 

In  Buccleuch  v.  Metropolitan  Board  of 
Works,  L.  R.  5  H.  L.  418,  the  plaintiff  under 
lease  from  the  crown  occupied  certain  prem- 
ises known  as  Montagu  House,  the  garden 
of  which  extended  to  the  Thames  river, 
where  it  was  protected  from  the  river  by  a 
wall,  through  which  was  a  door  with  a  cause- 
way leading  to  the  water.  The  defendant, 
under  the  Thames  Embankment  Act,  con- 
structed a  roadway  in  front  of  the  premises 
and  higher  than  the  garden.  The  question 
was  whether  the  plaintiff  was  entitled  tocom- 
pensation  allowed  in  respect  to  the  deprecia- 
tion of  Montagu  House  by  the  conversion  of 
the  land  between  it  and  the  river  into  a  high- 
way and  the  consequent  public  use  of  it.  In 
delivering  judgment  in  the  House  of  Lords, 
Lord  Chelmsford  said:  "This  question  partly 
depends  upon  the  63d  section  of  the  Lands 
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Land  Near  Eailroad — Subject  to  Extraordinary  Use.— -Evidence  that  land  a  part  of 
which  is  taken  is  so  near  to  the  railroad  depot  and  stock  yards  as  to  show  that 
the  land  will  be  subject  to  extraordinary  use  on  that  account,  is  admissible  in 
determining  the  proper  damages.1 

/.  Injuries  to  Remainder  of  Tract.— When  a  portion  of  an  owner's 
land  is  taken,  the  direct  injuries  that  result  to  the  remainder  because  of  the 
taking  of  the  part  and  the  operation  of  a  public  work  thereon  are  considered  a 
taking,  and  compensation  therefor  must  be  made  to  the  owner.2 

m.  Change  of  Grade  in  Streets  by  Municipality. — A  change  of 
grade  in  streets  made  by  a  municipality,  if  made  in  accordance  with  statute,  is 


Clauses  Consolidation  Act,  1845,  which  is  in- 
corporated with  the  Thames  Embankment 
Act,  and  which  enacts  that  in  estimating  the 
purchase  money  or  compensation  to  be  paid 
by  the  promoters  of  an  undertaking  'regard 
shall  be  had  not  only  to  the  value  of  the  land 
to  be  purchased  or  taken,  but  also  to  the 
damage  (if  any)  to  be  sustained  by  the  owner 
of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such 
owner,  or  otherwise  injuriously  affecting  such 
other  lands  by  the  exercise  of  such  power.' 
*  *  *  It  can  hardly  be  doubted  that  in 
addition  to  the  damage  sustained  by  the  loss 
of  the  river  frontage  the  house  must  have 
been  '  injuriously  affected  ' — i.e.,  depreciated 
in  value — by  the  interposition  between  it  and 
the  river  of  an  embankment  to  be  used  as  a 
public  highway  ;  and  this  seems  to  bring  the 
right  to  compensation  within  the  very  words 
of  the  27th  section  of  the  special  act,  because 
it  is  a  damage  otherwise  than  by  loss  of  the 
river  frontage  by  reason  of  the  embankment 
or  roadway." 

These  cases  are  to  be  reconciled  by  observ- 
ing that  in  the  former  no  part  of  the  claim- 
ant's land  was  actually  taken.  His  whole 
claim  to  compensation  was  founded  upon  the 
loss  of  privacy  on  his  own  property  due  to 
the  operation  of  the  road  upon  the  adjoining 
lands.  In  the  latter  case  part  of  the  plaintiff's 
land  was  actually  taken,  and  the  loss  of  pri- 
vacy upon  the  remainder  of  his  estate  was 
considered  as  an  allowable  element  in  deter- 
mining the  depreciation  in  the  value  of  the 
remainder.  See  the  observations  of  Lord 
Chelmsford  in  L.  R.  5  H.  L.  458. 

1.  Cedar  Rapids,  etc.,  R.  Co.  v.  Raymond, 
37  Minn.  204. 

2.  Injuries  to  Remainder  of  Tract — Alabama. 
— Hooper  v.  Savannah,  etc.,  R.  Co.,  69  Ala. 
529.  14  Am.  &  Eng.  R.  Cas.  256. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  An- 
derson, 39  Ark.  167,  17  Am.  &  Eng.  R.  Cas. 
97- 

Georgia. — Selma,  etc.,  R.  Co.  v.  Keith,  53 
Ga.  178. 

Illinois.—  McReynolds  v.  Burlington,  etc., 
R.  Co.,  106  111.  152,  14  Am.  &  Eng.  R.  Cas. 
172;  St.  Louis,  etc.,  R.  Co.  v.  Kirby,  104  111. 
345,  10  Am.  &  Eng.  R.  Cas.  214;  Keiths- 
burg,  etc.,  R.  Co.  v.  Henry,  79  111.  290  ;  Jones 
v.  Chicago,  etc.,  R.  Co.,  68  111.  380;  Mix  v. 
Lafayette,  etc.,  R.  Co.,  67  111.  319;  Tonka, 
etc.,  R.  Co.  v.  Unsiker,  22  111.  221. 

Indiana.— Baltimore,  etc.,  R.  Co.  v.  Lansing, 
52  Ind.  229  ;  Montmorency  Gravel  Road  Co. 
v.  Stockton,  43  Ind.  328  ;  White  Water  Val- 
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ley  R.  Co.  v.  McClure,  29  Ind.  536. 

Iowa. — Ham  v.  Wisconsin,  etc.,  R.  Co.,  61 
Iowa  716,  14  Am.  &  Eng.  R.  Cas.  204  ► 
Fleming  v.  Chicago,  etc.,  R.  Co.,  34  Iowa 
353- 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Gough, 
29  Kan.  94,  10  Am.  &  Eng.  R.  Cas.  151  ; 
Reisner  v.  Atchison  Union  Depot,  etc., 
Co.,  27  Kan.  382,  10  Am.  &  Eng.  R.  Cas.  155. 

Kentucky.  —  Henderson,  etc.,  R.  Co.  v. 
Dickerson,  17  B.  Mon.  (Ky.)  173. 

Maine.  —  Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290. 

Massachusetts.— -First  Church  v.  Boston,  14 
Gray  (Mass.)  214  ;  Com.  v.  Combs,  2  Mass. 
489. 

Minnesota. — Sheldon  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  318  ;  Wilmes  v.  Minneapolis, 
etc.,  R.  Co.,  29  Minn.  242,  10  Am.  &  Eng.  R. 
Cas.  161  ;  Blue  Earth  County  v.  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  503,  10  Am.  &  Eng.  R. 
Cas.  209;  Scott  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  322  ;  Lake  Superior,  etc.,  R.  Co.  v. 
Greve,  17  Minn.  322  ;  Winona,  etc.,  R.  Co. 
v.  Denman,  10  Minn.  267. 

Missouri. — Wyandotte,  etc.,  R.  Co.  v.  Wal- 
do, 70  Mo.  629  ;  Pacific  R.  Co.  v.  Chrystal, 
25  Mo.  544. 

Nebraska. — Missouri  Pac.  R.  Co.  v.  Hays, 
15  Neb.  224,  14  Am.  &  Eng.  R.  Cas.  177 ; 
Fremont,  etc.,  R.  Co.  v.  Lamb,  11  Neb.  592, 
5  Am.  &  Eng.  R.  Cas.  367. 

New  Hampshire. — Dearborn  v.  Boston,  etc., 
R.  Co.,  24  N.  H.  179;  Mount  Washington 
Road  Co.'s  Petition,  35  N.  H.  134. 

New  York.  —  New  York,  etc.,  R.  Co.  v. 
Haskin,  29  Hun  (N.  Y.)  1  ;  Albany  Northern 
R.  Co.  v.  Lansing,  16  Barb.  (N.  Y.)  68. 

North  Carolina. — Raleigh,  etc.,  R.  Co.  v. 
Wicker,  74  N.  Car.  220. 

Ohio. — Powers  v.  Hazelton,  etc.,  R.  Co.,  33 
Ohio  St.  429  ;  Cleveland,  etc.,  R.  Co.  v. 
Ball,  5  Ohio  St.  568. 

Pennsylvania.  —  Pittsburg,  etc.,  R.  Co.  v. 
Rose,  74  Pa.  St.  362  ;  East  Pennsylvania  R. 
Co.  v.  Hottenstine,  47  Pa.  St.  28. 

South  Carolina. — White  v.  Charlotte,  etc., 
R.  Co.,  6  Rich  L.  (S.  Car.)  47. 

West  Virginia. — Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812,  10 
Am.  &  Eng.  R.  Cas.  444. 

Wisconsin. — Driver  v.  Western  Union  R. 
Co.,  32  Wis.  569,  14  Am.  Rep.  726;  Wash- 
burn v.  Milwaukee,  etc.,  R.  Co.,  59  Wis.  364, 
20  Am.  &  Eng.  R.  Cas.  225  ;  Chapman  v. 
Oshkosh,  etc.,  R.  Co..  33  Wis.  629  ;  Parks  -.: 
Wisconsin  Cent.  R.  Co.,  33  Wis.  413  ;  Rob- 
bins  v.  Milwaukee,  etc.,  R.  Co.,  6  Wis.  636. 

Volume  X. 


What  Amounts  to  a  Taking. 


EMINENT  DOMAIN. 


Injuriously  Affecting  Property. 


not  such  an  injury  to  adjoining  property  as  to  require  compensation  to  be  made 
to  owners  unless  there  is  a  statute  rendering  the  municipality  liable  therefor.1 


1.  Injuries  from  Change  of  Grade  in  Street — 

England.  —  British  Cast  Plate  Manufacturers 
Co.  v.  Meredith,  4  T.  R.  794  ;  Boulton  v. 
Crowther,  2  B.  &  C.  703,  9  E.  C.  L.  227  ;  Sut- 
ton v.  Clarke,  6  Taunt.  29,  1  E.  C.  L.  298  ; 
Jones  v.  Bird,  5  B.  &  Aid.  S37,  7  E.  C.  L.  277  ; 
Rex  v.  Bristol  Dock  Co.,  6  B.  &  C.  181,  13 
E.  C.  L.  139. 

United  States. — Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635  ;  Smith  v.  Washington, 

20  How.  (U.  S.)  135  ;  Goszler  v.  Georgetown, 
6  Wheat.  (U.  S.)  593. 

Arkansas. — Simmons  v.  Camden,  26  Ark. 
276,  7  Am.  Rep.  620. 

California. — Shaw  v.  Crocker,  42  Cal.  435. 

Connecticut. — Fellowes  v.  New  Haven,  44 
Conn.  240,  26  Am.  Rep.  447  ;  Burritt  v.  New 
Haven,  42  Conn.  174  ;  Skinner  v.  Hartford 
Bridge  Co.,  29  Conn.  523  ;  Clark  v.  Saybrook, 

21  Conn.  313  ;  Bradley  v.  New  York,  etc.,  R. 
Co.,  21  Conn.  294;  Hooker  v.  New-Haven, 
etc.,  Co.,  14  Conn.  146,  36  Am.  Dec.  477. 

Florida. — Dorman  v.  Jacksonville,  13  Fla. 
538,  7  Am.  Rep.  253. 

Georgia. — Fuller  v.  Atlanta,  66  Ga.  80  ;  Ma- 
con v.  Hill,  58  Ga.  595  ;  Mitchell  v.  Rome,  49 
Ga.  29  ;  Roll  v.  Augusta,  34  Ga.  326  ;  Rome 
v.  Omberg,  28  Ga.  46  ;  Markham  v.  Atlanta, 
23  Ga.  402. 

Illinois. — Quincy  v.  Jones,  76  111.  231,  20 
Am.  Rep.  243  ;  Nevins  v.  Peoria,  41  111.  502, 
89  Am.  Dec.  392  ;  Murphy  v.  Chicago,  29  111. 
279,  81  Am.  Dec.  307  ;  Roberts  v.  Chicago,  26 
111.  249. 

Indiana. — Rensselaer  v.  Leopold,  106  Ind. 
29  ;  Kokomo  v.  Mahan,  100  Ind.  242  ;  Terre 
Haute  v.  Turner,  36  Ind.  522  ;  Delphi  v. 
Evans,  36  Ind.  90,  10  Am.  Rep.  12  ;  Lafayette 
v.  Fowler,  34  Ind.  140  ;  Columbus  v.  Storey, 
33  Ind.  195  ;  Vincennes  v.  Richards,  23  Ind. 
381  ;  Lafayette  v.  Bush,  19  Ind.  326  ;  Macy  v. 
Indianapolis,  17  Ind.  267  ;  Lafayette  v.  Spen- 
cer, 14  Ind.  399  ;  Snyder  v.  Rockport,  .6  Ind. 
237. 

Iowa. — Hendershott  v.  Ottumwa,  46  Iowa 
658,  26  Am.  Rep.  182  ;  Burlington  v.  Gilbert, 
31  Iowa  356,  7  Am.  Rep.  143  ;  Russell  v.  Bur- 
lington, 30  Iowa  262  ;  Ellis  v.  Iowa  City,  29 
Iowa  229  ;  Cole  v.  Muscatine,  14  Iowa  296  ; 
Cotes  v.  Davenport,  9  Iowa  227  ;  Freeland 
v.  Muscatine,  9  Iowa  461. 

Kentucky. — Newport,  etc.,  Bridge  Co.  v, 
Foote,  9  Bush  (Ky.)  264  ;  Keasy  v.  Louisville, 
4  Dana  (Ky.)  154,  29  Am.  Dec.  395. 

Louisiana. — Reynolds  v.  Shreveport,  13  La. 
Ann.  426. 

Maine. — Hovey  v.  Mayo,  43  Me.  322  ;  Ma- 
son v.  Kennebec,  etc.,  R.  Co.,  31  Me.  215. 

Massachusetts.  —  Burr  v.  Leicester,  121 
Mass.  241  ;  Snow  v.  Provincetown,  109 
Mass.  123  ;  Griggs  v.  Foote,  4  Allen  (Mass.) 
195;  Morse  v.  Stocker,  1  Allen  (Mass.)  150; 
Benjamin  v.  Wheeler,  8  Gray  (Mass.)  409  ; 
Fernald  v.  Boston,  12  Cush.  (Mass.)  574  ; 
Brown  v.  Lowell,  8  Met.  (Mass.)  172  ;  Callen- 
der  v.  Marsh,  1  Pick.  (Mass.)  418  ;  Thurston 
v.  Hancock,  12  Mass.  220,  7  Am.  Dec.  57. 

Michigan.  —  Pontiac  v.  Carter,  32  Mich.  164. 


Minnesota. — Alden  W.Minneapolis,  24  Minn. 
254  ;  Karst  v.  St.  Paul,  etc.,  R.  Co.,  22  Minn. 
118  ;  Lee  i\  Minneapolis,  22  Minn.  13. 

Mississippi. — White  v.  Yazoo  City,  27  Miss. 
357- 

Missouri. — Thomson  v.  Boonville,  61  Mo. 
282  ;  Wegmann  v.  Jefferson,  61  Mo.  55  ;  Im- 
ler  v.  Springfield,  55  Mo.  119;  Schattner  v. 
Kansas  City,  53  Mo.  162  ;  Taylor  v.  St.  Louis, 
14  Mo.  20,  55  Am.  Dec.  89  ;  St.  Louis  v. 
Gurno,  12  Mo.  414  ;  Stickford  v.  St.  Louis,  7 
Mo.  App.  217  ;  Foster  v.  St.  Louis,  4  Mo. 
App.  564. 

Nebraska. — Nebraska  City  v.  Lampkin,  6 
Neb.  27. 

New  Hampshire. — Eaton  7'.  Boston,  etc.,  R. 
Co.,  51  N.  H.  504,  12  Am.  Rep.  147. 

New  Jersey. — Trenton  Water  Power  Co.  v. 
Raff,  36  N.  J.  L.  335  ;  Quinn  v.  Paterson,  27 
N.  J.  L.  35  ;  Plum  v.  Morris  Canal,  etc.,  Co., 
10  N.  J.  Eq.  256. 

New  York. — People  v.  Green,  64  N.  Y.  606  ; 
St.  Peter  v.  Denison,  58  N.  Y.  416,  17  Am. 
Rep.  258  ;  Mills  v.  Brooklyn,  32  N.  Y.  489  ; 
Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  357  ;  Waddell  v.  New  York,  8  Barb. 
(N.  Y.)  95  ;  Benedict  v.  Goit,  3  Barb.  (N.  Y.) 
459  ;  Wilson  v.  New  York,  1  Den.  (N.  Y.)  595  ; 
Graves  v.  Otis,  2  Hill  (N.  Y.)  466  ;  Matter  of 
Furman  St.,  17  Wend.  (N.  Y.)  667. 

Pennsylvania. — Pusey  v.  Allegheny,  98  Pa. 
St.  522  ;  Carr  v.  Northern  Liberties,  35  Pa.  St. 
324,  78  Am.  Dec.  342  ;  In  re  Ridge  St.,  29  Pa. 
St.  391  ;  O'Connor  v.  Pittsburgh,  18  Pa.  St. 
187  ;  Charlton  v.  Allegheny  City,  I  Grant's 
Cas.  (Pa.)  208  ;  Green  v.  Reading,  9  Watts 
(Pa.)  382  ;  Henry  v.  Pittsburgh,  etc.,  Bridge 
Co.,  8  W.  &  S.  (Pa.)  85. 

Rhode  Island. — Simmons  v.  Providence,  12 
R.  I.  8. 

Tennessee.  —  Humes  v.  Knoxville,  I  Humph. 
(Tenn.)  403. 

Wisconsin. — Owens  v.  Milwaukee,  47  Wis. 
461  ;  Stowell  v.  Milwaukee,  31  Wis.  523  ; 
Church  v.  Milwaukee,  31  Wis.  512  ;  Good- 
rich v.  Milwaukee,  24  Wis.  422  ;  Pearce  v. 
Milwaukee,  18  Wis.  428  ;  Weeks  v.  Milwau- 
kee, 10  Wis.  242  ;  Goodall  v.  Milwaukee,  5 
Wis.  32. 

See  also  the  title  Streets  and  Sidewalks. 

Leading  Cases  Set  Out.— The  leading  case  in 
England  on  this  question  is  British  Cast 
Plate  Manufacturers  Co.  v.  Meredith.  4  T.  R. 
794,  in  which  case  commissioners  acting  un- 
der authority  of  Parliament  raised  the  grade 
of  a  street.  An  abutting  landowner  brought 
suit  for  damages.  The  court  held  that  he 
could  not  recover.  Lord  Kenyon  said:  "  If 
this  action  could  be  maintained,  every  turn- 
pike act,  paving  act,  and  navigation  act 
would  give  rise  to  an  infinity  of  actions.  If 
the  legislature  think  it  necessary,  as  they  do 
in  many  cases,  they  enable  the  commissioners 
to  award  satisfaction  to  the  individuals  who 
happen  to  suffer  ;  but  if  there  be  no  such 
power,  the  parties  are  without  remedy,  pro- 
vided the  commissioners  do  not  exceed  their 
jurisdiction.  *   *   *   Some  individuals  suf- 
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Compensation  Presumed  to  Be  Included  in  Original  Award. — The  theory  upon  which 
these  cases  proceed  is  founded  upon  the  presumption  that  when  the  street  was 
originally  laid  out  the  probability  of  the  change  of  grade  in  the  future  was 
taken  into  consideration  and  the  owner  compensated  therefor.1 

Ohio  Rule. — In  Ohio,  however,  the  rule  is  to  the  contrary.  In  that  state  dam- 
ages are  recoverable  for  injuries  resulting  from  a  change  of  grade.2 


fer  an  inconvenience  under  all  these  acts 
of  Parliament  ;  but  the  interests  of  indi- 
viduals must  give  way  to  the  accommodation 
of  the  public." 

The  leading  case  in  the  United  States  is 
Callender  v.  Marsh,  i  Pick.  (Mass.)  418. 
Here  the  city  of  Boston,  under  authority 
from  the  legislature,  cut  down  a  street  in 
front  of  a  landowner's  house,  endangering 
the  house  and  causing  him  great  expense  in 
rendering  the  house  again  safe.  It  was  held 
that  he  was  not  entitled  to  compensation.  The 
court  said  :  "  The  streets  on  which  the  plain- 
tiff's house  stands  had  become  public  property 
by  the  act  of  laying  them  out  conformably  to 
law,  and  the  value  of  the  land  taken  must 
have  been  either  paid  for  or  given  to  the  public 
at  the  time,  or  the  street  could  not  have  been 
legally  established.  Being  legally  estab- 
lished, although  the  right  or  title  in  the  soil 
remained  in  him  from  whom  the  use  was 
taken,  yet  the  public  acquired  the  right  not 
only  to  pass  over  the  surface  in  the  state  it 
was  in  when  first  made  a  street,  but  the  right 
also  to  repair  and  amend  the  street,  and,  for 
this  purpose,  to  dig  down  and  remove  the  soil 
sufficiently  to  make  the  passage  safe  and  con- 
venient. Those  who  purchase  house  lots 
"bordering  upon  streets  are  supposed  to  calcu- 
late the  chance  of  such  elevations  and  reduc- 
tions as  the  increasing  population  of  a  city 
may  require  in  order  to  render  the  passage  to 
and  from  the  several  parts  of  it  safe  and  con- 
venient, and,  as  their  purchase  is  always  vol- 
untary, they  may  indemnify  themselves  in 
the  price  of  the  lot  which  they  buy,  or  take 
the  chance  of  future  improvements,  as  they 
shall  see  fit.  The  standing  laws  of  the  land 
giving  to  surveyors  the  power  to  make  these 
improvements,  every  one  who  purchases  a  lot 
upon  the  summit  or  on  the  decline  of  a  hill  is 
presumed  to  foresee  the  changes  which  public 
necessity  or  convenience  may  require,  and 
may  avoid  or  provide  against  a  loss."  See 
also  the  important  case  of  Radcliff  v.  Brook- 
lyn, 4  N.  Y.  195,  53  Am.  Dec.  357. 

1.  Injuries  from  Change  of  Grade  Included  in 
Original  Assessment.— Cooley,  J.,  in  Pontiac  v. 
Carter,  32  Mich.  164,  says  :  "  The  injury  in 
all  these  cases  is  incidental  to  an  exercise  of 
public  authority,  which  in  itself  must  be  as- 
sumed to  be  proper,  because  it  is  had  by  a 
public  body  acting  within  its  jurisdiction, 
and  not  charged  with  malice  or  want  of  good 
faith.  It  must,  therefore,  be  regarded  as  an 
injury  that  every  citizen  must  contemplate  as 
one  that,  with  more  or  less  likelihood,  might 
happen.  When  the  land  was  taken  for  the 
street,  if  damages  were  assessed  they  would 
cover  this  possible  injury,  and  it  could  never 
be  known  subsequently  that  the  jury,  in  esti- 
mating them,  did  not  calculate  upon  a  change 
in  the  grade  of  the  proposed  street  as  prob- 


able, and  attach  considerable  importance  to  it 
in  their  estimate.  It  is  matter  of  common 
observation  that  much  beyond  the  value  of 
land  taken  is  sometimes  given  in  these  cases: 
not  because  of  any  present  injury,  but  be- 
cause contingencies  cannot  be  fully  foreseen. 
And  the  rule  in  such  cases  is  that  all  possi- 
ble damages  are  covered  by  the  award  ex- 
cept such  as  may  result  from  an  improper  or 
negligent  construction  of  the  public  work,  or 
from  an  excess  of  authority  in  constructing 
it.  In  other  words,  the  award  covers  all 
damages  resulting  from  the  doing  in  a  proper 
manner  whatever  the  public  authorities  have 
the  right  to  do  ;  but  it  does  not  cover  in- 
juries from  negligence  or  from  trespasses. 
And  one  who  gives  his  land  for  the  purposes 
of  a  public  way  is  supposed  to  contemplate 
all  the  same  contingencies,  and  to  make  the 
gift  on  the  supposition  that  the  incidental 
benefits  will  equal  or  exceed  all  possible  inci- 
dental injuries."  See  also  Fellowes  v.  New 
Haven,  44  Conn.  240,  26  Am.  Rep.  447  ; 
Rounds  v.  Mumford,  2  R.  I.  154. 

2.  Rule  in  Ohio— Compensation  for  Change  of 
Grade. — Keating  v.  Cincinnati,  38  Ohio  St. 
141,  43  Am.  Rep.  421;  Akron  v.  Chamberlain 
Co.,  34  Ohio  St.  328,  32  Am.  Rep.  367;  Dod- 
son  v.  Cincinnati,  34  Ohio  St.  276;  Richards 
v.  Cincinnati,  31  Ohio  St.  506;  Youngstown 
v.  Moore,  30  Ohio  St.  133  ;  Cincinnati  v. 
Penny,  21  Ohio  St.  499,  8  Am.  Rep.  73;  Cin- 
cinnati, etc.,  St.  R.  Co.  v.  Cumminsville,  14 
Ohio  St.  523;  Crawford  v.  Delaware,  7  Ohio 
St.  459;  Little  Miami  R.  Co.  v.  Naylor,  2 
Ohio  St.  235,  59  Am.  Dec.  667;  McCombs  v. 
Akron,  15  Ohio  479,  18  Ohio  229,  51  Am.  Dec. 
453;  Smith  v.  Cincinnati,  4  Ohio  514;  Goodloe 
v.  Cincinnati,  4  Ohio  500,  22  Am.  Dec.  764. 
Two  early  opinions  taking  the  opposite  view 
are  Hickox  v.  Cleveland,  8  Ohio  543,  32  Am. 
Dec.  730;  Scovil  v.  Geddings,  7  Ohio  (pt.  ii.) 
211. 

Basis  and  Extent  of  Ohio  Doctrine. — In  Craw- 
ford v.  Village  of  Delaware,  7  Ohio  St.  460, 
the  court  examines  at  length  the  earlier  Ohio 
decisions,  and  affirms  the  rule  established  by 
them  in  a  modified  form.  It  is  declared  that 
the  owners  of  lots  adjacent  to  a  street  have  a 
valuable  right  therein,  distinct  from  the  right 
of  the  public  to  use  the  street,  but  the  right 
of  the  public  to  grade  and  improve  the  street 
is  also  recognized.  "The  question,  there- 
fore, is,  under  what  circumstances  and  to 
what  extent  must  the  private  right  yield  to 
the  public  ?  We  hold,  as  the  court  below  did. 
that  the  owner  of  an  unimproved  lot  cannot 
claim  damages  for  filling,  ditching,  orcutting 
down  a  street  ;  for  he  is  presumed  to  pur- 
chase the  lot  with  a  view  to  a  future  improve- 
ment of  the  street  in  such  reasonable  manner 
as  the  public  authorities  may  deem  expe- 
dient. We  also  hold  that  the  owner  of  a  lot 
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Liability  under  Special  Statutes. — In  some  states  it  is  required  by  provisions  of 
statutes  and  constitutions  that  a  municipal  corporation  compensate  the  abut- 
ting landowner  for  changes  of  grade  in  the  street.1 

Changes  Made  Negligently — Where  a  city  changes  the  grade  of  a  street  and  is 
negligent  in  the  construction  of  the  new  grade,  and  as  a  result  abutting  prop- 
erty owners  are  injured,  the  city  is  liable  for  the  injury.  The  ground  upon 
which  recovery  is  allowed  is  not  a  taking ;  the  gist 'of  the  action  is  negligence.3 

n.  INJURY  TO  ACCESS. — The  right  of  access  is  a  right  to  the  street  peculiar 
to  the  owner  of  abutting  land;  it  is  a  right  appurtenant  to  and  parcel  of  the 
property.3    Therefore  when  this  right  is  interfered  with,  except  in  the  case 


upon  a  street  the  grade  of  which  has  not 
been  established  must  use  reasonable  care 
and  judgment  in  making  his  improvements, 
with  reference  to  the  right  possessed  by  the 
■corporation  to  make  a  reasonable  and  proper 
grade  ;  for  if,  by  ordinary  care  and  discre- 
tion, the  grade  could  have  been  anticipated, 
the  owner  of  the  lot  cannot  make  the  cor- 
poration responsible  for  his  own  carelessness 
-and  indiscretion."  But  it  is  declared  that  if 
a  grade  has  been  established  by  the  corpora- 
tion, and  the  owner  of  a  lot  in  good  faith 
erects  buildings  thereon  with  a  view  to  the 
established  grade,  and  the  corporation  after- 
wards, for  the  convenience  of  the  public,  cuts 
•down  the  street  so  as  to  injure  substantially 
and  materially  the  buildings  erected  or  to 
prevent  the  owner's  access  to  the  street,  his 
use  of  the  street  as  an  incident  to  his  per- 
manent erections  is  taken  from  him,  and  his 
rights  of  property  inherent  in  and  incident 
to  the  lot,  as  improved,  are  invaded.  Such 
a  state  of  facts,  it  is  said,  "  comes,  not  within 
the  letter,  but  manifestly  within  the  spirit,  of 
the  provision  of  the  constitution  which  re- 
quires compensation  for  property  taken  for 
public  use.  In  thus  affirming  the  case,  of 
McComb  v.  Akron,  15  Ohio  474,  18  Ohio  229, 
we  do  not  deny  to  the  corporate  authorities 
of  cities  and  towns  a  control  over  the  use, 
the  grade  and  regrade  of  streets;  but  if,  after 
establishing  the  grade,  they  block  up  or  cut 
-down  the  street  before  one  man's  house  for 
the  benefit  of  others,  doing  a  substantial  in- 
jury, the  rights  of  property  have  been  in- 
vaded, and  the  plainest  principles  of  justice 
require  compensation." 

1.  Statutes  Requiring  Compensation — Con- 
necticut.— Healey  v.  New  Haven,  49  Conn. 
394- 

Georgia. — Moore  v.  Atlanta,  70  Ga.  611. 

Indiana. — Columbus  v.  Hydraulic  Woollen 
Mills  Co.,  33  Ind.  435;  Wabash  v.  Alber,  88 
Ind.  428. 

Iowa. — Phillips  v.  Council  Rluffs,  63  Iowa 
576;  Noyes  v.  Mason  City,  53  Iowa  418;  Cole 
v.  Muscatine,  14  Iowa  296;  Dalzell  v.  Daven- 
port, 12  Iowa  437;  Freeland  v.  Muscatine,  9 
Iowa  461. 

Maryland. — Gregg  v.  Baltimore,  56  Md.  256. 

Massachusetts.  —  Lane  v.  Boston,  125  Mass. 
519;  Burr  v.  Leicester,  121  Mass.  241;  Snow 
v.  Provincetown,  109  Mass.  123;  Morse  v. 
Stocker,  1  Allen  (Mass.)  150;  Fernald  v.  Bos- 
ton, 12  Cush.  (Mass.)  574;  Flagg  v.  Worces- 
ter, 13  Gray  (Mass.)  601. 

Minnesota. — McCarthy  v.  St.  Paul,  22  Minn. 
527. 


Nebraska. — Harmon  v.  Omaha,  17  Neb.  548, 
7  Am.  &  Eng.  Corp.  Cas.  474,  52  Am.  Rep. 
420;  Nebraska  City  v.  Lampkin,  5  Neb.  27; 
Hurford  v.  Omaha,  4  Neb.  336. 

Pennsylvania. — Pusey  v.  Allegheny,  98  Pa. 
St.  522. 

IVisconsin. — Tyson  v.  Milwaukee,  50  Wis. 
78;  Crossett  v.  Janesville,  28  Wis.  420. 

Tennessee  Rule.  —  In  Tennessee  it  is  pro- 
vided by  statute  that  when  an  owner  de- 
sires to  make  improvements  upon  his  land 
he  may  have  the  city  authorities  establish 
the  grade,  and  he  may  then  make  improve- 
ments with  reference  to  such  grade.  If  the 
grade  is  afterwards  made  differently  from 
the  mode  specified,  or  if  it  is  changed,  the 
owner  may  have  damages  for  injuries  suf- 
fered. Also  if  the  city  neglects  to  construct 
the  grade  in  the  street  and  he  suffers  in- 
jury therefrom,  he  may  have  compensation. 
Nashville  v.  Nichol,  3  Baxt.  (Tenn.)  338. 

2  Negligent  Change  in  Grade. — Shawnee- 
town  v.  Mason,  82  111.  337,  25  Am.  Rep.  321; 
Bloomington  v.  Brokaw,  77  111.  194;  Aurora 
v.  Reed,  57  111.  30,  n  Am.  Rep.  1;  Ellis  v. 
Iowa  City,  29  Iowa  229;  North  Vernon  v. 
Voegler,  103  Ind.  314;  Werth  v.  Springfield, 
78  Mo.  107;  Wegmann  v.  Jefferson,  61  Mo.  55; 
Smith  v.  Alexandria,  33  Gratt.  (Va.)  208. 

3.  Eight  of  Adjoining  Owner  in  the  Street. — 
In  Indiana,  etc.,  R.  Co.  v.  Eberle,  no  Ind. 
542,  59  Am.  Rep.  225,  the  court  said  :  "  Noth- 
ing is  better  settled  in  this  state  than  that  the 
owners  of  lots  abutting  on  a  street  may  have 
a  peculiar  and  distinct  interest  in  the  ease- 
ment in  the  street  in  front  of  their  lots.  This 
interest  includes  the  right  to  have  the  street 
kept  open  and  free  from  any  obstruction 
which  prevents  or  materially  interferes  with 
the  ordinary  means  of  ingress  to  and  egress 
from  the  lots.  It  is  distinguished  from  the 
interest  of  the  general  public  in  that  it  be- 
comes a  right  appendant  and  legally  adhering 
to  the  contiguous  grounds  and  the  improve- 
ments thereon,  as  the  owner  may  have 
adapted  them  to  the  street.  To  the  extent 
that  the  street  is  a  necessary  and  convenient 
means  of  access  to  the  lot,  it  is  as  much  a 
valuable  property  right  as  the  lot  itself.  It 
cannot,  therefore,  be  perverted  from  the  uses 
to  which  it  was  originally  dedicated,  nor  de- 
voted to  uses  inconsistent  with  street  pur- 
poses, without  the  abutting  lot  owner's  con- 
sent, until  due  compensation  be  first  made 
according  to  law  for  any  injury  and  damage 
which  may  directly  result  from  such  interfer- 
ence ;  nor  can  the  street  be  invaded  so  as  to 
inflict  special  and  peculiar  damage  or  injury 
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of  a  change  of  grade  by  a  municipality  in  the  absence  of  statute  requiring 
compensation,  compensation  must  be  made  to  the  abutting  lot  owner  for  the 
injury.1 

Private  injury. — But  the  obstruction  must  be  a  particular,  private  injury,  and 
not  an  inconvenience  or  annoyance  such  as  the  public  generally  suffer.2 

o.  Exposure  of  Property  During  Construction. — The  inconven- 
ience of  having  property  thrown  open  during  the  construction  of  a  public  im- 
provement has  been  considered  an  injury  for  which  compensation  should 
be  made.3 

p.  Injuries  to  Fences. — The  necessity  of  making  new  fences  because  of 


upon  the  adjacent  lot  owner's  property,. with- 
out rendering  the  wrong-doer  liable  for  such 
damage.  *  *  *  The  interest  in  the  street 
which  is  peculiar  and  personal  to  the  abutting 
lot  owner,  and  which  is  distinct  and  different 
from  that  of  the  general  public,  is  the  right 
to  have  free  access  over  it  to  his  lot  and 
buildings  substantially  in  the  manner  he 
would  have  enjoyed  the  right  in  case  there 
had  been  no  interference  with  the  street. 
The  right  of  access  by  way  of  the  street  is  an 
incident  to  the  ownership  of  the  lot,  which 
cannot  be  taken  away  or  materially  impaired 
without  liability  to  the  owner  to  the  extent  of 
the  damage  actually  incurred." 

1.  Injury  to  Access — England. — Caledonian 
R.  Co.  v.  Walker,  L.  R.  7  App.  259,  6  Am.  & 
Eng.  R.  Cas.  518  ;  Lyon  v.  Fishmongers' Co., 
L.  R.  1  App.  662;  Rangeley  v.  Midland  R.  Co., 
L.  R.  3  Ch.  306  ;  Metropolitan  Board  of 
Works  v.  McCarthy,  L.  R.  7  H.  L.  243;  Cham- 
berlain v.  West  End  of  London,  etc.,  R.  Co., 
2  B.  &  S.  605,  110  E.  C.  L.  605,  9  Jur.  N.  S. 
1051,  32  L.  J.  Q.  B.  173  ;  Reg.  v.  Eastern 
Counties  R.  Co.,  2  Q.  B.  347,  42  E.  C.  L. 
706. 

Canada. — Quillinan  v.  Canada  Southern  R. 
Co.,  6  Ont.  Rep.  567,  20  Am.  &  Eng.  R. 
Cas.  31. 

Alabama.  —  Hooper  v.  Savannah,  etc.,  R. 
Co.,  69  Ala.  529,  14  Am.  &  Eng.  R.  Cas.  256. 

California. — Ford  v.  Santa  Cruz  R.  Co.,  59 
Cal.  290. 

Colorado. — Denver  v.  Bayer,  7  Colo.  113. 

Connecticut. — Bradley  v.  New  York,  etc., 
R.  Co.,  21  Conn.  308. 

Georgia. — South  Carolina  R.  Co.  v.  Steiner, 
44  Ga.  546. 

Illinois. — Chicago  v.  Union  Bldg.  Assoc., 
102  111.  379,  40  Am.  Rep.  598. 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Eberle, 
no  Ind.  542,  59  Am.  Rep.  225  ;  Rensselaer  v. 
Leopold,  106  Ind.  29.' 

Kentucky. — Elizabethtown,  etc.,  R.  Co.  v. 
Combs,  10  Bush  (Ky.)  382,  19  Am.  Rep.  67  ; 
Lexington,  etc.,  R.  Co.  v.  Applegate,  8  Dana 
(Ky.)  289,  33  Am.  Dec.  497. 

Maine. — Mason  v.  Kennebec,  etc.,  R.  Co., 
31  Me.  215. 

Massachusetts. — Parker  v.  Boston,  etc.,  R. 
Co.,  3  Cush.  (Mass.)  107,  50  Am.  Dec.  709. 

Minnesota. — Minnesota  Valley  R.  Co.  v. 
Doran,  17  Minn.  188. 

Missouri. — Thurston  v.  St.  Joseph,  51  Mo. 
510,  11  Am.  Rep.  463;  Lackland  v.  North 
Missouri  R.  Co.,  31  Mo.  180. 

Nebraska. — Burlington,  etc. ,  R.  Co.  v.  Rein- 
hackle,  15  Neb.  279,  48  Am.  Rep.  342. 


Nevada. — Virginia,  etc.,  R.  Co.  v.  Lynch, 
13  Nev.  92. 

Ohio. — Cohen  v.  Cleveland,  43  Ohio  St.  190  ; 
Jackson  v.  Jackson,  16  Ohio  St.  163. 

Pennsylvania. — Pittsburg,  etc.,  R.  Co.  *. 
Rose,  74  Pa.  St.  362. 

Vermont. — Brainard  v.  Missisquoi  R.  Co., 
48  Vt.  107. 

Wisconsin . — Delaplaine  v.  Chicago,  etc.r 
R.  Co.,  42  Wis.  214,  24  Am.  Rep.  386,  15  Am. 
Ry.  Rep.  28. 

In  Bradley  v.  New  York,  etc.,  R.  Co.,  21 
Conn.  308,  a  railroad  company  excavated  the 
bed  of  their  road  so  near  a  blacksmith  shop 
as  to  render  its  foundations  insecure.  A 
bridge  had  to  be  built  over  the  road  in  the 
street  on  which  the  shop  stood,  and  the  rais- 
ing of  the  grade  in  so  doing  placed  an  em- 
bankment in  front  of  the  shop,  cutting  off 
access  entirely.    Compensation  was  allowed. 

Land  Practically  Worthless  Without  Use  of  the 
Street. — "  Incorporeal  hereditaments,  particu- 
larly those  denominated  easements,  have 
always  been  considered  property  both  by  the 
civil  and  the  common  law.  They  are  gener- 
ally attached  to  things  corporeal,  and  are 
said  to  '  issue  out  of  or  concern  '  them  ;  but  any 
wrongful  interference  therewith  has  been 
promptly  recognized  and  punished  by  the 
courts.  No  good  reason  is  observed  for  dis- 
criminating against  the  easement  in  a  street 
connected  with  the  lot  of  an  abutting  owner. 
We  are  disposed  to  say  that  it  is  property 
within  the  meaning  of  our  constitution,  and 
any  interference  therewith  which  results  in 
injury  to  the  realty  must,  with  the  exceptions 
hereinafter  stated,  be  justly  compensated  ;  if  in 
such  a  case  there  be  no  technical  '  taking  '  of 
private  property,  there  is  a  damaging  thereof 
within  the  constitutional  inhibition.  What- 
ever permanently  prevents  the  adjacent  own- 
er's free  use  of  the  street  for  ingress  or  egress 
to  or  from  his  lot,  and  whatever  interference 
with  the  street  permanently  diminishes  the 
value  of  his  premises,  is  as  much  a  damage 
to  his  private  property  as  though  some  direct 
physical  injury  were  i  iflicted  thereon." 
Denver  v.  Bayer,  7  Colo.  113. 

2.  Injury  Must  Be  Distinct  from  That  Suffered 
by  Public. — Caledonian  R.  Co.  v.  Ogilvy,  2 
Macq.  H.  L.  Cas.  229 ;  Glover  v.  North 
Staffordshire  R.  Co.,  16  Q.  B.  912,  71  E.  C.  L. 
912;  Rochette  v.  Chicago,  etc.,  R.  Co.,  32 
Minn.  201,  17  Am.  &  Eng.  R.  Cas.  192  ; 
Richardson  v.  Vermont  Cent.  R.  Co.,  25  Vt. 
465,  60  Am.  Dec.  283. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Kirby,  104  111.. 
345,  10  Am.  &  Eng.  R.  Cas.  214. 
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the  construction  of  a  public  work  through  or  on  one  side  of  an  owner's  land  is 
an  injury  entitling  him  to  compensation.1 

q.  Injuries  from  Negligence  and  Want  of  Skill  in  Construc- 
tion.— Where  premises  are  injured  by  negligence  or  want  of  skill  in  construc- 
tion of  a  work  authorized  by  law,  the  owner  may,  have  compensation  for  the 
injury.2  But  such  compensation  is  recovered  in  a  subsequent  action  at  law,, 
not  as  a  part  of  the  assessment  of  damages  for  thcoriginal  taking. 3 

5.  Injuries  to  Water  Rights — a.  Generally. — The  general  rights  of  prop- 
erty which  riparian  owners  have  in  navigable  waters,  watercourses,  and  surface 
waters  are  fully  treated  in  other  titles  in  this  work,  and  to  such  titles  the 
reader  is  referred.4 

b.  Access  to  Public  Waters  —  The  Earlier  Doctrine — In  many  of  the 
older  authorities  it  is  held  that,  since  the  title  to  public  waters  is  in  the 
state,  the  riparian  owner  has  no  greater  rights  over  a  navigable  river  or  lake 
than  the  public  in  general  have  ;  that  the  water  is  a  freehold  adjoining  the 
land  of  the  riparian  owner,  which  the  state  may  use  in  any  way  it  may  choose ; 
and  that,  therefore,  works  may  be  constructed  along  the  edges  of  the  water 
preventing  the  access  of  the  adjoining  owner  without  making  compensation 
to  him.5 


1.  Cost  of  Fences — California. — Sacramento 
Valley  R.  Co.  v.  Mo'ffatt,  6  Cal.  74. 

Delaware. — Vandegrift  v.  Delaware  R.  Co., 
2  Houst.  (Del.)  287. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  Mitchell, 
47  111.  165. 

Indiana. — Grand  Rapids,  etc.,  R.  Co.  v. 
Horn,  41  Ind.  479  ;  White  Water  Valley  R. 
Co.  v.  McClure,  29  Ind.  536. 

Minnesota. — Winona,  etc.,  R.  Co.  v.  Wal- 
dron,  11  Minn.  515,  88  Am.  Dec.  100. 

Mississippi. — Crowell  v.  New  Orleans,  etc., 
R.  Co.,  61  Miss.  631,  20  Am.  &  Eng.  R.  Cas. 
306. 

New  Hampshire. — Mount  Washington  Road 
Co.'s  Petition,  35  N.  H.  134. 

New  York. — Matter  of  Rensselaer,  etc. ,  R. 
Co.,  4  Paige  (N.  Y.)  553. 

Pennsylvania. — Pennsylvania,  etc.,  R.,  etc., 
Co.  v.  Bunnell,  81  Pa.  St.  414,  16  Am.  Ry. 
Rep.  1  ;  Watson  v.  Pittsburgh,  etc.,  R.  Co., 
37  Pa.  St.  469.  See  also  infra,  this  title, 
Compensation. 

2.  Injuries  Jrtm  Improper  Construction. — 
Terre  Haute,  etc.,  R.  Co.  v.  McKinley,  33 
Ind.  274  ;  Miller  v.  Keokuk,  etc.,  R.  Co.,  63 
Iowa  680,  14  Am.  &  Eng.  R.  Cas.  293  ; 
Cadle  v.  Muscatine  and  Western  R.  Co.,  44 
Iowa  11  ;  Brewer  v.  Boston,  etc.,  R.  Co.,  113 
Mass.  52  ;  Pittsburg,  etc.,  R.  Co.  v.  Gilleland, 
56  Pa.  St.  445,  94  Am.  Dec.  98. 

3.  Compensation  Recoverable  in  Action  at 
Law. — Terre  Haute,  etc.,  R.  Co.  v.  McKinley, 

33  Ind.  274  ;  Republican  Valley  R.  Co.  v. 
Linn,  15  Neb.  234,  14  Am.  &  Eng.  R.  Cas.  198; 
Dearborn  v.  Boston,  etc.,  R.  Co.,  24  N.  H. 
179  ;  Delaware,  etc.,  R.  Co.  v.  Salmon,  39  N. 
J.  L.  299,  23  Am.  Rep.  214. 

4.  See  the  titles  Navigablb  Waters  ;  Sur- 
face Waters  ;  Watercourses. 

5.  Riparian  Owner  Entitled  to  No  Compensation 
for  Obstruction  of  Access  to  Public  Waters.  —  In 
the  case  of  Stevens  v.  Paterson,  etc.,  R.  Co., 

34  N.  J.  L.  532,  3  Am.  Rep.  269,  a  railroad 
company  constructed  works  along  a  navi- 
gable river,  and  thereby  cut  off  the  access  of 


129 


the  plaintiff,  a  riparian  owner,  from  the 
river.  The  owner's  right  to  recover  was 
denied.  The  court  said:  "  My  examination 
has  been  so  thorough  that  I  feel  confidence 
in  saying  that  none  of  the  ancient  authorities 
can  be  found — and  they,  of  necessity,  must 
be  our  guides  in  this  inquiry — which  give 
countenance  to  the  notion  that  any  such 
privileges  as  those  claimed  are  appurtenant 
to  the  bank  or  ripa  of  navigable  water.  In- 
deed, so  far  has  the  bank  owner  been  from 
making  claim  to  any  peculiar  privileges  of 
this  kind  that  the  reverse  has  occurred,  and 
the  contested  question  has  been  whether  his 
land,  for  the  convenience  of  the  public,  was 
not  subject  to  certain  servitudes  ;  whether 
such  land  might  not  be  crossed  in  going  to 
and  returning  from  the  water  ;  whether  the 
right  to  tow  boats  along  the  bank  or  to 
land,  or  to  dry  nets  upon  it,  was  not  a  public 
right  incident  to  the  use  of  the  water.  *  *  * 
In  all  these  controversies,  extending  from  an- 
cient through  modern  times,  I  do  not  find  that 
it  was  ever  even  suggested  that,  as  an  inci- 
dent to  his  estate,  the  owner  of  the  terra 
firma  along  the  line  of  tide  water  was  pos- 
sessed of  any  peculiar  privileges,  with  the  ex- 
ception of  those  of  alluvion  and  dereliction — 
privileges  which  are,  perhaps,  countervailed 
by  the  loss  to  which  he  is  subject  from  the 
washing  away  of  his  land."  The  court  says 
further:  "The  steps  which  I  have  thus  far 
taken  have  led  me  to  this  position  :  that  all 
navigable  waters  within  the  territorial  limits 
of  the  state,  and  the  soil  under  such  waters, 
belong  in  actual  propriety  to  the  public  ;  that 
the  riparian  owner,  by  the  common  law,  has 
no  peculiar  rights  in  this  public  domain  as 
incidents  of  his  estate,  and  that  the  privi- 
leges he  possesses  by  the  local  custom  or  by 
force  of  the  Wharf  Act,  to  acquire  such 
rights,  can,  before  possession  has  been 
taken,  be  regulated  or  revoked  at  the  will  of 
the  legislature.  The  result  is  that  there  is 
no  legal  obstacle  to  a  grant  by  the  legislature 
to  the  defendants  of  that  part  of  the  property 
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injury  to  Access  a  "Taking." — But  there  is  much  authority  holding  that  for 
obstruction  of  the  access  of  the  riparian  owner  to  public  waters  compensation 
must  be  made.  This  is  undoubtedly  the  better  rule.  It  is  based  upon  the 
theory  that  although  the  right  to  such  access  is  a  public  right,  yet  the  riparian 
owner  has  a  right  peculiar  to  himself ;  that  the  riparian  owner  does  not  stand 
in  the  same  relationship  to  the  adjoining  public  waters  as  he  does  to  the 
adjoining  estate  of  a  private  owner.  His  right  in  the  former  case  is  superior  to 
that  in  the  latter ;  this  right  is  property,  and  he  cannot  be  deprived  of  it  with- 
out compensation.1 

6.  Imposition  of  Additional  Servitudes — Change  of  Use. — It  is  a  general  rule 
that  where  authority  is  given  to  take  property  for  a  particular  use,  and, 
under  this  authority,  a  corporation  takes  property,  such  property  can  be  used 
only  for  the  purpose  for  which  it  was  taken,  or  purposes  incidental  thereto  ; 
and  any  change  in  the  use  is  considered  a  "  taking"  and  entitles  the  owner  of 
the  fee  to  compensation.2    For  a  discontinuance  of  the  use  for  which  the  land 

some  additional  right  ;  but  his  riparian  rights, 
strictly  speaking,  do  not  depend  on  that 
fact."  See  also  the  able  dissenting  opinion 
of  Edmonds,  J.,  in  Gould  v.  Hudson  River 
R.  Co.,  6  N.  Y.  522. 

In  the  following  cases  the  same  view  is 
adopted : 

England. — Lyon  v.  Fishmongers'  Co.,  L.  R. 
1  App.  662,  46  L.  J.  Ch.  68,  35  L.  T.  N.  S. 
560,  25  W.  R.  165  ;  Little  v.  Dublin,  etc.,  R. 
Co.,  7  I.  R.  C  L.  82  ;  Reg.  v.  North  Midland 
R.  Co.,  2  Eng.  Ry.  &  C.  Cas.  1. 

United  States. — Yates  v.  Milwaukee,  10 
Wall.  (U.  S.)  497  ;  Davenport,  etc.R.  Co.  v. 
Renwick,  102  U.  S.  180. 

California. — Shirley  v.  Bishop,  67  Cal.  543. 
Connecticut. — State   v.  Sargent,  45  Conn. 
358. 

Illinois. — Chicago  v.  Laflin,  49  111.  172. 
Iowa. — Musser  v.  Hershey,  42  Iowa  356  ; 
Grant  v.  Davenport,  18  Iowa  179  ;  Renwick 
v.  Davenport,  etc.,  R.  Co..  49  Iowa  664. 

Maryland. — Garitee  v.  Baltimore,  53  Md. 
422  ;  Baltimore,  etc.,  R.  Co.  v.  Chase,  43  Md. 
23. 

Massachusetts. — Drury  v.  Midland  R.  Co., 
127  Mass.  571. 

Michigan. — Rice  v.  Ruddiman,  10  Mich. 
125. 

Minnesota. — Carli  v.  Stillwater  St.  R.,  etc., 
Co.,  28  Minn.  373,  41  Am.  Rep.  290  ;  Union 
Depot,  etc.,  Co.  v.  Brunswick,  31  Minn.  297, 
47  Am.  Rep.  789. 

Missouri. — Myers  v.  St.  Louis,  82  Mo.  367. 
New  York. — Steers  v.  Brooklyn,  101  N.  Y. 
51  ;  Langdon  v.  New  York,  93  N.  Y.  129. 

Pennsylvania. — Ball  v.  Slack,  2  Whart. 
(Pa.)  538,  30  Am.  Dec.  278. 

Rhode  Island.— Clark  v.  Peckham,  10  R.  I. 
35,  14  Am.  Rep.  654. 

Wisconsin.  —  Diedrich  v.  Northwestern 
Union  R.  Co.,  42  Wis.  248,  24  Am.  Rep. 
399;  Delaplaine  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  214,  24  Am.  Rep.  386  ;  Boorman  v. 
Sunnuchs,  42  Wis.  233. 

2.  Change  of  Use  —  England. — Galloway  v. 
London,  L.  R.  I  H.  L.  34,  35  L.  J.  Ch.  477,  12 
Jur.  N.  S.  747. 

United  States. — Barney  v.  Keokuk,  94  U.  S. 
324- 

Connecticut. — Imlay  v.  Union  Branch  R. 
Co.,  26  Conn.  255,  68  Am.  Dec.  392. 


of  the  public  which  lies  in  front  of  the  lands 
of  the  plaintiff  and  which  is  below  high- 
water  mark."  See  also  Tomlin  v.  Dubuque, 
etc.,  R.  Co.,  32  Iowa  106,  7  Am.  Rep.  176  ; 
Fay  v.  Salem,  etc.,  Aqueduct  Co.,  m  Mass. 
27  ;  Gould  v.  Hudson  River  R.  Co.,  12  Barb. 
<N.  Y.)  616,  6  N.  Y.  522  ;  Matthiessen,  etc., 
Sugar  Refining  Co.  v.  Jersey  City,  26  N.  J. 
Eq.  247  ;  McKeen  v.  Delaware  Div.  Canal 
Co.,  49  Pa.  St.  424;  Hoboken  v.  Pennsyl- 
vania R.  Co.,  124  U.  S.  656. 

1.  Compensation  for  Injuring  Access  of  Ri- 
parian Owner  to  Public  Waters. — In  Delaplaine 
■v.  Chicago,  etc.,  R.  Co.,  42  Wis.  214,  24  Am. 
Rep.  386,  the  court  said  :  "  But  while  the 
riparian  proprietor  only  takes  to  the  water 
line,  it  by  no  means  follows,  nor  are  we 
willing  to  admit,  that  he  can  be  deprived  of 
his  riparian  rights  without  compensation. 
As  proprietor  of  the  adjoining  land,  and  as 
connected  with  it,  he  has  the  right  of  exclu- 
sive access  to  and  from  the  waters  of  the  lake 
at  that  particular  place  ;  he  has  the  right  to 
build  piers  and  wharves  in  front  of  his  land 
out  to  navigable  waters,  in  aid  of  navigation, 
not  interfering  with  the  public  use.  These 
are  private  rights  incident  to  the  ownership 
of  the  shore,  which  he  possesses  distinct 
from  the  rest  of  the  public.  All  the  facilities 
which  the  location  of  his  land  with  reference 
to  the  lake  affords  he  has  the  right  to  enjoy 
for  purposes  of  gain  or  pleasure  ;  and  they 
oftentimes  give  property  thus  situated  its 
chief  value.  It  is  evident,  from  the  nature 
of  the  case,  that  these  rights  of  user  and  of 
exclusion  are  connected  with  the  land  itself, 
grow  out  of  its  location,  and  cannot  be  mate- 
rially abridged  or  destroyed  without  inflict- 
ing an  injury  upon  the  owner  which  the  law 
should  redress.  It  seems  unnecessary  to  add 
the  remark  that  these  riparian  rights  are  not 
common  to  the  citizens  at  large,  but  exist  as 
incidents  to  the  right  of  the  soil  itself  adja- 
cent to  the  water.  In  other  words,  according 
to  the  uniform  doctrine  of  the  best  authori- 
ties, the  foundation  of  riparian  rights,  ex  vi 
termini,  is  the  ownership  of  the  bank  or 
shore.  In  such  ownership  they  have  their 
origin.  They  may  and  do  exist,  though  the 
fee  in  the  bed  of  the  river  or  lake  be  in  the 
state.  If  the  proprietor  owns  the  bed  of  the 
stream  or  lake,  this  may  possibly  give  him 
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was  taken  operates  as  an  abandonment  by  the  corporation  and  reversion  to 
the  original  owner.  And,  hence,  to  entitle  the  corporation  to  use  it  for  a  new 
purpose  there  must  be  a  new  condemnation.1 

Applications  of  Rule  as  to  Additional  Servitudes. — The  question  whether  there  is  the 
imposition  of  an  additional  servitude  entitling  the  owner  of  land  or  the  abut- 
ting proprietor  to  additional  compensation  arises  mainly  where  streets  and 
highways  are  devoted  wholly  or  in  part  to  some  new  use,  such  as  the  construc- 
tion of  a  railroad,  a  street  railroad,  an  elevated  railroad,  the  laying  of  gas 
pipes,  the  holding  of  markets,  and  the  like.  The  application  of  the  same  prin- 
ciple becomes  a  question  where  telephone  and  telegraph  wires  are  laid  along 
streets  and  highways  or  along  the  right  of  way  of  a  railroad.* 

7.  Temporary  User — a.  Preliminary  Surveys. — A  company  may  be 
authorized  to  enter  upon  property  for  the  purpose  of  making  preliminary 
surveys  without  the  act  authorizing  entry  containing  any  provision  requiring 
compensation  to  be  made  to  the  owner.3  The  only  right  that  the  owner  has 
in  such  a  case  is  to  receive  compensation  for  any  injury  that  occurs.4 

b.  In  Aid  of  Construction. — When,  in  the  construction  of  a  public 
work,  it  is  necessary  to  occupy  temporarily  adjoining  lands,  such  occupation 
may  be  authorized  ;  the  owner  is  entitled  to  compensation  for  the  length  of 
the  time  that  the  land  is  used  and  for  the  damage  done.5 


Illinois. — Ligare  v.  Chicago,  139  111.  46,  32 
Am.  St.  Rep.  179  ;  Olney  v.  Wharf,  115  111. 
523,  56  Am.  Rep.  178. 

Iowa. — Sandford  v.  Martin.  31  Iowa  67  ; 
Warren  v.  Lyons  City,  22  Iowa  357. 

Kentucky. — Louisville  v.  Louisville  Rolling 
Mill,  3  Bush  (Ky.)  416,  96  Am.  Dec.  243. 

Massachusetts. — Pickman  v.  Peabody,  145 
Mass.  480  ;  Merrimack  River  Locks,  etc.,  v. 
Nashua,  etc.,  R.  Co.,  104  Mass.  1,  6  Am.  Rep. 
181. 

Missouri. — Price  v.  Thompson,  48  Mo.  363  ; 
Pacific  R.  Co.  v.  Seely,  45  Mo.  212,  100  Am. 
Dec.  369. 

New  jersey. — State  v.  Laverack,  34  N.  J.  L. 
202. 

New  York. — Trenor  v.  Jackson,  46  How. 
Pr.  (N.  Y.  Super.  Ct.)  389. 

Pennsylvania. — Lance's  Appeal,  55  Pa.  St. 
16,  93  Am.  Dec.  722. 

1.  Amountsto  New  Condemnation. — East  Ala- 
bama R.  Co.  v.  Doe,  114  U.  S.  340  ;  Wood  v. 
Truckee  Turnpike  Co.,  24  Cal.  474;  Merri- 
mack River  Locks,  etc.,  v.  Nashua,  etc.,  R. 
Co.,  104  Mass.  1  ;  Spear  v.  Allison,  20  Pa.  St. 
200;  Hill  v.  Western  Vermont  R.  Co.,  32  Vt. 
•68. 

As  to  the  difference  in  doctrine  where  a 
fee  is  originally  acquired  by  the  corporation 
and  where  a  mere  easement  is  acquired,  see 
upra,   this  title,   The  Public  Use — Right  to 
Change  the  Use. 

2.  In  regard  to  several  of  the  classes  of 
cases  mentioned  the  holdings  of  the  courts 
are  by  no  means  harmonious.  A  full  collec- 
tion of  the  authorities  and  discussion  of  the 
cases  must  be  sought  under  the  titles  where 
the  application  of  the  rule  to  the  particular 
rights  involved  is  treated.  See  the  titles 
Abutting  Owners,  vol.  i,  p.  224  ;  Gas  Com- 
panies ;  Highways  ;  Markets;  Pipe  Lines  ; 
Streets  and  Sidewalks ;  Telegraphs  and 
Telephones  ;  Turnpikes  ;  Water  Works 
and  Water  Companies,  etc. ;  also  the  titles 


where  the  various  species  of  railroads  are 
treated:  Elevated  Railroads,  ante ;  Elec- 
tric Railroads,  ante  ;  Railroads  ;  Street 
Railroads,  etc. 

3.  Preliminary  Surveys  Authorized. — Nich- 
ols v.  Somerset,  etc.,  R.  Co.,  43  Me.  357; 
Cushman  v.  Smith,  34  Me.  247  ;  Walther  v. 
Warner,  25  Mo.  289  ;  Orr  v.  Quimby,  54  N. 
H.  596  ;  Merritt  v.  Northern  R.  Co.,  12  Barb. 
(N.  Y.)  608  ;  Polly  v.  Saratoga,  etc.,  R.  Co.,  9 
Barb.  (N.  Y.)  449  ;  Bloodgood  v.  Mohawk, 
etc.,  R.  Co.,  14  Wend.  (N.  Y.)  52,  18  Wend. 
(N.  Y.)  9,  31  Am.  Dec.  313. 

Preliminary  Survey  —  Compensation.  —  In 
Steuart  v.  Baltimore,  7  Md.  516,  the  court  say: 
"  The  constitutional  prohibition  against  tak- 
ing private  property  for  public  use  until 
compensation  is  first  paid  or  tendered  means 
taking  property  from  the  owner  and  actually 
applying  it  to  the  use  of  the  public.  It  does 
not  mean  the  preliminary  measures  neces- 
sary in  such  cases.  To  hold  that  compensa- 
tion must  be  paid  or  tendered  before  a  survey 
should  be  made,  or  other  preparatory  steps 
taken,  would  be  a  construction  of  the  consti- 
tution not  required  by  its  language  or  neces- 
sary for  the  protection  of  private  rights.  It 
is  quite  a  sufficient  protection  if  the  owner 
is  secured  in  the  use  and  enjoyment  of  his 
property  until  the  damages  he  may  sustain 
are  constitutionally  ascertained  and  paid  or 
tendered." 

4.  Bonaparte  v.  Camden,  etc.,  R.  Co., 
1  Baldw.  (U.  S.)  205. 

5.  Lynch  v.  Stone,  4  Den.  (N.  Y.)  356; 
Clarence  R.  Co.  v.  Great  North  of  England, 
etc.,  R.  Co.,  13  M.  &  W.  706,  1  Colly.  507,  3 
Eng.  Ry.  &  C.  Cas.  605. 

Blockading  Street. — In  Northern  Transp. 
Co.  v.  Chicago,  99  U.  S.  635,  it  was  held  that 
the  temporary  obstruction  of  the  use  of  a 
street  by  the  construction  of  a  tunnel  under 
legislative  authority  docs  not  give  the  abut- 
ting owner  a  right  to  compensation. 
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VII.  Compensation— 1.  Meaning  of  the  Term.— The  terms  "  compensation," 
"  just  compensation,"  "adequate  compensation,"  and  the  like,  found  in  con- 
stitutions and  statutes  in  reference  to  the  subject  of  eminent  domain,  mean 
a  full  indemnity  for  the  loss  sustained  by  the  owner  of  property  when  the 
property  is  taken  or  injured  for  public  use.1 

2.  Necessity  of  Provision  for — a.  In  Statutes. — When  authority  is  given 
for  the  taking  of  private  property  under  the  power  of  eminent  domain,  provi- 
sion is  usually  made  requiring  that  compensation  therefor  be  made  to  the 
owner.2     Statutes  purporting  to  authorize  the  condemnation  of  private  prop- 


1.  Meaning  of  Terms  Compensation,  Just  Com- 
pensation, etc. — Chesapeake,  etc.,  Canal  Co. 
v.  Key,  3  Cranch  (C.  C.)  599  ;  Laflin  v.  Chi- 
cago, etc.,  R.  Co.,  33  Fed.  Rep.   415  ;  San 
Francisco,  etc.,  R.  Co.  v.  Caldwell,  31  Cal 
367;  Alton,  etc.,  R.  Co.  v.  Carpenter,  14  111.  190 
Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288 
Bangor,  etc.,  R.  Co.  v.  McComb,  60  Me.  290 
Livingston  v.  New  York,  8  Wend.  (N.  Y.)  85 
Symonds  v.  Cincinnati,  14  Ohio  147,  45  Am 
Dec.  529  ;  Parks  v.  Wisconsin  Cent.  R.  Co., 
33  Wis.  413. 

In  Virginia  and  Truckee  R.  Co.  v.  Henry, 
8  Nev.  171,  the  court  said  :  "  It  is  difficult  to 
imagine  an  unjust  compensation  ;  but  the 
word  '  just  '  is  used  evidently  to  intensify  the 
meaning  of  the  word  'compensation';  to  con- 
vey the  idea  that  the  equivalent  to  be  ren- 
dered for  property  taken  shall  be  real,  sub- 
stantial, full,  ample  ;  and  no  legislature  can 
diminish  by  one  jot  the  rotund  expression  of 
the  constitution.  So  are  all  the  decided 
cases.  While  courts  have  differed  upon 
minor  points,  two  of  which  the  statute  of  this 
state  settles,  namely,  the  allowance  for  par- 
ticular benefit  derived  from  the  construction 
of  the  railroad,  and  the  exclusion  from  the 
calculation  of  damages  of  the  cost  of  neces- 
sary cattle-guards  and  fences  where  the  peti- 
tioner offers  to  construct,  yet  upon  the  great 
substantial  underlying  basis  upon  which  only 
can  arise  a  constitutional  law  for  the  taking 
private  property  for  public  use — the  absolute 
protection  of  the  individual  by  just  compen- 
sation— there  has  been,  could  be,  no  dispute." 

In  Pick  v.  Rubicon  Hydraulic  Co.,  27  Wis. 
445,  the  court  said  :  "  In  the  case  of  Bigelow 
v.  The  Western  Wisconsin  Railway  Co.,  de- 
cided by  this  court  at  the  present  term,  it  was 
held  that  '  just  compensation '  consists  in 
making  the  owner  good,  by  an  equivalent  in 
money,  for  the  loss  he  sustains  in  the  value 
of  his  property  by  being  deprived  of  a  portion 
of  it  ;  and  that  it  includes  not  only  the  value 
of  the  portion  taken,  but  also  the  diminution 
in  value  of  that  from  which  it  is  severed.  In 
establishing  this  rule  we  followed  the  reason- 
ing of  this  court  in  Robbins  v.  Milwaukee  and 
Horicon  R.  Co.,  6  Wis.  636  ;  in  Snyder  v. 
Western  Union  R.  Co.,  25  Wis.  60;  and  in 
Welch  v.  Milwaukee  and  St.  Paul  R.  Co., 
27  Wis.  108  ;  and  adopted  the  doctrine  of 
numerous  adjudications  by  the  courts  of 
other  states  on  the  same  subject." 

"This  just  compensation  should  be  pre- 
cisely commensurate  with  the  injury  sustained 
by  having  the  property  taken  ;  neither  more 
nor  less."  Henry  v.  Dubuque,  etc.,  R.  Co., 
2  Iowa  288. 


"  Just  Compensation"  Not  Confined  to  the  Mere 
Money  Value  of  the  Property  Taken. — In  Ban- 
gor, etc.,  R.  Co.  v.  McComb,  60  Me.  290,  the 
court  says  :  "These  words  [just  compensa- 
tion] cover  more  than  the  mere  value  of  the 
quantity  taken,  measured  by  rods  or  acres. 
They  intend  nothing  less  than  to  save  the 
owner  from  suffering  in  his  property  or  estate, 
by  reason  of  this  setting  aside  of  his  right  of 
property — as  far  as  compensation  in  money 
can  go — under  the  rules  of  law  applicable  to 
such  cases." 

Compensation  —  Damages.  —  In  Gilmore  v. 
Pittsburgh,  etc.,  R.  Co.,  104  Pa.  St.  275,  it  is- 
said  :  "  Although  the  compensation  is  usually 
called  damages,  yet  it  is  in  fact  the  considera- 
tion or  price  of  a  privilege  purchased."  In 
Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288, 
it  was  held  that  the  term  "  damages"  in  the 
Iowa  Right  of  Way  Act  (Laws  1853,  c.  31)  is 
exactly  synonymous  with  the  term  "just 
compensation"  in  the  constitution,  and  means 
that  the  property  owner  shall  have  a  fair 
equivalent  in  money  for  the  injury  done  him 
by  the  taking  of  his  property. 

2.  Necessity  of  Provision  for  Compensation. — 
Colton  v.  Rossi,  9  Cal.  595  ;  Connecticut 
River  R.  Co.  v.  Franklin  County,  127  Mass. 
50,  34  Am.  Rep.  338  ;  Ash  v.  Cummings,  50 
N.  H.  591  ;  Matter  of  Hamilton  Ave.,  14 
Barb.  (N.  Y.)  405  ;  State  University  v.  North 
Carolina  R.  Co.,  76  N.  Car.  103,  22  Am.  Rep. 
671;  Sterling's  Appeal,  111  Pa.  St.  .35,  56  Am. 
Rep.  246  ;  Norris  v.  Waco,  57  Tex.  635  ;  Shep- 
ardson  v.  Milwaukee,  etc.,  R.  Co.,  6  Wis. 
605  ;  Atlantic,  etc.,  Tel.  Co.  v.  Chicago,  etc., 
R.  Co.,  6  Biss.  (U.  S.)  158. 

Constitutional  Provisions.— 
constitutions  require  that 
made  for  land  taken  by  the  power  of  eminent 
domain.  Hence  the  question  of  the  neces- 
sity of  compensation  is  of  little  importance  at 
the  present  time.  Most  of  the  opinions  even 
hold  that  if  there  were  not  provisions  in  all 
constitutions  requiring  compensation,  never- 
theless it  would  be  necessary  because  it  is  a 
fundamental  right  of  the  individual  citizen. 
There  are  statements  made  by  some  courts, 
however,  which  show  that  they  are  of  the 
opinion  that  without  such  constitutional  pro- 
visions compensation  would  not  be  necessary 
when  property  is  taken  for  puble  use.  Mis- 
sissippi, etc.,  Boom  Co.  v.  Patterson,  9S  U.  S. 
403  ;  U.  S.  v.  Jones,  109  U.  S.  513  ;  Wilson 
v.  Baltimore,  etc.,  R.  Co.,  5  Del.  Ch.  524; 
Orr  v.  Quimby,  54  N.  H.  647. 

In  North  Carolina  no  constitutional  provi- 
sion exists  prohibiting  the  taking  of  private 
property  for  public  uses  without  compensa- 
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erty,  but  without  providing  for  compensation  to  the  owner,  are  invalid.1 

b.  In  Constitutions — General  Damages. — Where  a  property  owner  sustains 
no  special  injury,  but  an  injury  in  common  with  the  public,  the  constitutional 
provision  which  requires  compensation  for  property  taken,  does  not  protect 
him.  Compensation  cannot  be  had  for  general  injuries  unless  there  is  a  statute 
authorizing  such  recovery.8 

3.  Taking  Property  of  State  or  Public  Corporation — state  Property. — The  legis- 
lature has  the  power  to  grant  the  public  lands  of  a  state  to  a  company  incor- 
porated for  the  construction  of  a  work  of  public  improvement,  without  provid- 
ing for  compensation  therefor.3 

tion,  but  the  principle  embodied  in  such  a 
provision  is  recognized  by  the  court.  In 
Johnston  v.  Rankin,  70  N.  Car.  550,  Rodman, 
J.,  said:  "Notwithstanding  there  is  no 
-clause  in  the  Constitution  of  North  Carolina 
which  expressly  prohibits  private  property 
from  being  taken  for  public  use  without  com- 
pensation, and  although  the  clause  to  that 
effect  in  the  Constitution  of  the  United  States 
applies  only  to  acts  by  the  United  States,  and 
not  to  the  government  of  the  state.  State  v. 
Newsom,  5  Ired.  L.  (27  N.  Car.)  250,  yet  the 
principle  is  so  grounded  in  natural  equity 
that  it  has  never  been  denied  to  be  a  part  of 
the  law  of  North  Carolina.  Raleigh,  etc.,  R. 
Co.  v.  Davis,  2  Dev.  &  B.  L.  (19  N.  Car.)  451  ; 
-State  v.  Glen,  7  Jqnes  L.  (52  N.  Car.)  321 ;  Cor- 
nelius v.  Glenn,  7  Jones  L.  (52  N.  Car.)  512." 

Condemnation  Does  Not  Give  Title. — "  Mere 
■condemnation  of  land  for  a  public  use  will 
not  give  title.  Just  compensation,  made  or 
secured  according  to  law,  is  a  condition 
precedent.  And  if  the  compensation  be  not 
made  in  a  short  time,  the  condemnation  pro- 
ceedings and  the  privilege  of  taking  the 
property  thereunder  will  be  deemed  aban- 
doned." Bensley  v.  Mountain  Lake  Water 
Co.,  13  Cal.  306,  73  Am.  Dec.  575. 

Taking  of  Material,  etc. — The  constitutional 
provision  of  West  Virginia  "  which  is  in- 
tended to  protect  private  property  from  being 
taken  for  public  use  without  compensation  to 
the  owner  applies  as  well  to  the  taking  of 
material,  such  as  stone,  gravel,  etc.,  for  the 
purpose  of  constructing  a  work  of  internal 
improvement,  as  to  the  taking  of  land  itself 
upon  which  such  material  may  be  situated." 
Teter  v.  West  Virginia  Cent.,  etc.,  R.  Co.,  35 
W.  Va.  433. 

1.  People  v.  Loew,  102  N.  Y.  471  ;  Blood- 
good  v.  Mohawk,  etc.,  R.  Co.,  18  Wend. 
•(N.  Y.)  9,  31  Am,  Dec.  313  ;  Brewer  v.  Bow- 
man, 9  Ga.  37  ;  Watson  v.  Pleasant  Tp.,  21 
Ohio  St.  667. 

The  General  Laws  of  Minnesota,  1885,  c. 
JSS,  §  15,  make  no  provision  for  "just  com- 
pensation," but  require  that  railroad  com- 
panies shall  permit  the  construction  and 
maintenance  of  elevators  on  their  lands  on 
application,  and  is  therefore  void.  State  v. 
Chicago,  etc.,  R.  Co.,  36  Minn.  402. 

Right  of  Action. — A  right  to  recover  dam- 
ages for  flowing  a  man's  land  is  a  valuable 
right  of  property  vested  in  him,  and  the  leg- 
islature cannot  authorize  it  to  be  taken  by 
another  person  or  corporation  except  for  a 
public  purpose  and  upon  the  payment  of  just 
compensation.  Neponset  Meadow  Co.  v. 
Tileston,  133  Mass.  189. 
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2.  Special  Injury  Necessary. — Dantzer  v.  In 
dianapolis  Union  R.  Co.,  141  Ind.  604  ;  Grand 
Rapids,  etc.,  R.  Co.  v.  Heisel,  38  Mich.  62, 

31  Am.  Rep.  306  ;  Rigney  v.  Chicago,  102  111. 
64;  Buhl  v.  Fort  St.  Union  Depot  Co.,  98 
Mich.  596;  Gulf,  etc.,  R.  Co.  v.  Fuller,  63 
Tex.  467.  See  also  supra,  this  title,  What 
Amounts  to  a  Taking — Injuriously  Affecting 
Property — In  General, 

"  In  the  city  of  Chicago,  where  abutting  lot 
owners  do  not  own  the  fee  in  the  streets,  the 
damage  done  to  such  owner  by  the  construc- 
tion and  operation  of  a  cable  railway  in  the 
street  in  front  of  his  property  is  not  a  'dam- 
age' within  the  meaning  of  the  Illinois  Con- 
stitution providing  that  private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  compensation.  The  damage  content 
plated  by  the  constitution  is  an  injury  result- 
ing to  the  owner  from  an  actual  appropriation 
of  his  private  property  ;  but  where  his  prop- 
erty is  not  so  appropriated,  if  he  suffers  spe- 
cial injury,  not  common  to  the  public  at  large, 
his  remedy  is  an  action  at'  law."  Lorie  v. 
North  Chicago  City  R.  Co.,  32  Fed.  Rep.  270. 

"  The  provision  of  the  Nebraska  Constitu- 
tion that  private  property  cannot  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation applies  only  to  cases  where  the  prop- 
erty is  taken  ;  and  where  it  is  only  damaged 
the  proper  remedy  is  an  action  for  damages," 
Omaha  Horse  R.  Co.  v.  Cable  Tram-Way  Co., 

32  Fed.  Rep.  727  ;  Burlington,  etc.,  R.  Co.  v. 
Reinhackle,  15  Neb.  279,  4S  Am.  Rep.  342  ; 
Republican  Valley  R.  Co.  v.  Fellers,  16  Neb. 
169. 

Damages    from    Careless   Construction. — The 

Constitution  of  Pennsylvania ,  providing  for 
compensation,  does  not  apply  to  damages  re- 
sulting from  the  carelessness  or  negligence  of 
contractors  in  constructing  a  railroad.  Ed- 
mundson  v.  Pittsburgh,  etc.,R.  Co.,  in  Pa. 
St.  316,  23  Am.  &  Eng.  R.  Cas.  423. 

See  also  supra,  this  title,  What  Amounts  to  a 
Taking — Injuriously  Affecting  Property — In- 
juries from  Proper  Construction  and  Operation. 

3.  State  Lands  under  Navigable  Water. — 
Lands  under  navigable  water  in  the  state  of 
New  Jersey  belong  absolutely  to  the  state, 
and  the  legislature  may  grant  them  to  a  rail- 
road or  bridge  company  for  the  building  of  a 
road  or  bridge  thereon  without  making  pro- 
vision for  compensation  to  the  state.  Penn- 
sylvania R.  Co.  v.  New  York,  etc.,  R.  Co.,  23 
N.  J.  Eq.  157;  Stevens  v.  Paterson,  etc.,  R. 
Co.,  34  N.  J.  L.  532. 

Property  Dedicated  to  Public  Use. — Where 
land  has  been  dedicated  by  the  owner  to  the 
public  use  as  a  levee  or  public  landing,  the 
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The  Federal  Government  May  Authorize  the  Taking  of  State  Property  for  such  public  uses 
as  are  within  the  scope  of  the  sovereignty  of  the  national  government,  without 
providing  for  compensation  to  the  state,  in  the  case  of  property  held  by  the 
state  in  trust  for  the  use  of  the  people  at  large — such,  for  instance,  as  land 
lying  under  navigable  waters.1    But  it  cannot  take  or  authorize  the  taking  of 


legislature  acquires  complete  control  over  it, 
and  may  authorize  its  use  by  a  railroad  cor- 
poration for  depot  purposes.  Portland,  etc., 
R.  Co.  v.  Portland,  14  Oregon  188,  58  Am.  Rep. 
299.  In  this  case,  after  reviewing  the  au- 
thorities, Lord,  C.J.,  said  :  "The  principle 
deducible  from  these  authorities  is  that  when 
property  is  acquired  by  the  exercise  of  the 
right  of  eminent  domain,  on  payment  of  its 
value  from  the  public  funds,  or  by  dedication 
under  a  statute,  where  the  fee  to  the  soil 
passes  out  of  the  dedicator  over  the  use  of 
such  property,  so  far  as  the  municipal  cor- 
poration is  concerned,  the  legislature  pos- 
sesses unlimited  control.  It  is  immaterial 
whether  the  fee  of  the  street  is  in  the  public 
or  in  the  city  in  trust  for  the  public,  as  then 
the  city  would  not  hold  the  fee  for  itself  or  its 
inhabitants  only,  but  for  the  public  gener- 
ally, including  its  own  inhabitants.  The 
power  of  the  legislature  to  authorize  the  use 
of  the  same  by  a  railroad  without  the  consent 
of  the  city  and  without  compensation  to  it  is 
undeniable.  The  reason  is  plain.  The  streets 
are  not  the  private  property  of  the  corpora- 
tion. It  owns  no  property  in  them  in  the 
sense  or  of  a  character  to  be  protected  by  the 
constitutional  limitation  on  the  right  of  emi- 
nent domain." 

1.  Lands  under  Navigable  Water  Taken  under 
National  Authority.  — In  Stockton  v.  Baltimore, 
etc.,  R.  Co.,  32  Fed.  Rep.  9,  1  Inter.  Com. 
Rep.  411,  it  was  held  that  the  federal  govern- 
ment, under  its  power  to  regulate  interstate 
commerce,  was  empowered  to  authorize  the 
building  of  a  railroad  bridge  across  the  Staten 
Island  Sound  between  the  mainland  and 
Staten  Island  without  the  consent  of  the  state 
of  New  Jersey,  which  owns  a  portion  of  the 
soil  under  the  sound,  and  without  compensa- 
tion to  the  state.  The  court,  by  Mr.  Justice 
Bradley,  said  that  the  character  of  the  owner- 
ship of  the  state  in  lands  under  navigable 
waters  was  different  from  its  ownership  of 
lands  devoted  to  its  specific  public  uses,  such 
as  its  state-house  grounds,  and  that  the  lands 
under  public  waters  were  held  by  the  state 
in  trust  for  the  public  uses  of  navigation  and 
fisheries  and  the  erection  thereon  of  wharves, 
piers,  light-houses,  beacons,  and  other  facili- 
ties of  navigation  and  commerce.  Such  lands 
are  publici  juris  and  are  held  for  the  use  of  the 
people  at  large.  Upon  the  question  whether 
the  state's  property  in  such  lands  is  the  kind 
of  property  susceptibleof  pecuniarycompensa- 
tion  within  the  meaning  of  the  constitution  he 
observed  :  "  The  Fifth  Amendment  provides 
only  that  private  property  shall  not  be  taken 
without  compensation,  making  no  reference 
to  public  property.  But  if  the  phrase  may 
have  an  application  broad  enough'  to  include 
all  property  and  ownership,  the  question 
would  still  arise  whether  the  appropriation 
of  a  few  square  feet  of  the  river  bottom  to 
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the  foundation  of  a  bridge  which  is  to  be  used 
for  the  transportation  of  an  extensive  com- 
merce, in  aid  and  relief  of  that  afforded  by 
the  waterway,  is  at  all  a  diversion  of  the  prop- 
erty from  its  original  public  use.  It  is  not 
so  considered  when  sea-walls,  piers,  wing- 
dams,  and  other  structures  are  erected  for  the 
purpose  of  aiding  commerce  by  improving  and 
preserving  the  navigation.  Why  should  it  be 
deemed  such  when,  without  injury  to  the 
navigation,  erections  are  made  for  the  purpose 
of  aiding  and  enlarging  commerce  beyond  the 
capacity  of  the  navigable  stream  itself,  and 
of  all  the  navigable  waters  of  the  country? 
It  is  commerce  and  not  navigation  which  is 
the  great  object  of  constitutional  care."  See 
also  Decker  v.  Baltimore,  etc.,  R.  Co.,  1  Inter. 
Com.  Rep.  434,  30  Fed.  Rep.  723. 

One  who  holds  unimproved  land  under 
navigable  water  under  a  grant  from  the  state 
holds  it  subject  to  the  power  of  the  general 
government  to  make  use  of  it  for  the  purposes 
of  navigation  and  for  furnishing  the  usual 
and  necessary  aids  to  navigation,  and  the 
government  can  exercise  such  power  without 
making  compensation  to  the  grantee.  Haw- 
kins Point  Lighthouse  Case,  39  Fed.  Rep.  77. 
In  this  case,  Morris,  J.,  said  :  "  The  ruling  in 
Yates  v.  Milwaukee,  10  Wall.  (U.  S.)  504,  was 
that  when,  under  legislative  permission,  or 
in  accordance  with  his  privilege  as  a  riparian 
owner,  the  owner  of  land  bounding  on  a  navi- 
gable stream  has  actually  made  his  improve- 
ment, and  by  such  improvement  that  portion 
of  the  stream  so  improved  or  reclaimed  has 
ceased  to  be  part  of  the  navigable  water  and 
is  appropriated  to  private  use,  it  can  then 
only  be  taken  to  improve  navigation  upon 
proper  compensation  being  made,  as  for  any 
other  strictly  private  property.  But  while 
the  submerged  land  remains  a  part  of  the  bed 
of  the  river  it  is  not  private  property  in  the 
sense  of  the  Fifth  Amendment  to  the  Federal 
Constitution.  As  was  declared  in  Gilman  t. 
Philadelphia,  3  Wall.  (U.S.)  725,  the  navi- 
gable waters  '  are  the  public  property  of  the 
nation  and  subject  to  all  the  requisite  legisla- 
tion by  Congress.'  In  the  hands  of  the  state 
or  of  the  state's  grantee  the  bed  of  a  navi- 
gable river  remains  subject  to  an  easement  of 
navigation  which  the  general  government  can 
lawfully  enforce,  improve,  and  protect.  It  is 
by  no  means  true  that  any  dealing  with  a 
navigable  stream  which  impairs  the  rights  of 
riparian  owners  gives  them  a  claim  for  com- 
pensation. The  contrary  doctrine  that,  in 
order  to  develop  the  greatest  public  utility  of 
a  waterway,  private  convenience  must  often 
suffer  without  compensation,  has  heen  sanc- 
tioned by  repeated  decisions  of  the  Supreme 
Court.  The  following  are  cases  all  involving 
that  proposition  :  The  Blackbird  Creek  Case, 

2  Pet.  (U.  S.)  245  ;  Gilman  v.  Philadelphia, 

3  Wall.  (U.  S.)  713  ;  Pound  v.  Turck,  95  U.  S. 

Volume  X. 


Compensation. 


EMINENT  DOMAIN.  Taking  Property  of  State. 


property  which  is  held  by  the  state  for  its  own  corporate  and  public  use — 
such,  for  instance,  as  highways  and  city  streets.1 

Property  of  Public  Corporations. — Where  the  title  to  property  is  held  by  a  public 
corporation  in  trust  for  a  public  use,  such  property  may  be  devoted  by  the 
legislature  to  another  public  use  without  making  compensation  to  such  corpo- 
ration.2 Where,  however,  a  public  corporation  holds  property  not  subject  to 
a  public  trust,  but  as  private  property  merely,  such  property  is  protected  by 
the  constitutional  provision  and  cannot  be  taken  by  the  right  of  eminent 
domain  except  upon  payment  of  compensation.3  But  while  this  doctrine  is 
well  settled,  its  applications  vary  in  different  jurisdictions  with  regard  to  differ- 
ent classes  of  property.4 


459;  Wisconsin  v.  Duluth,  96  U.  S.  379; 
South  Carolina  v.  Georgia,  93  U.  S.  4."  To 
the  same  effect  see  Hill  v.  United  States,  39 
Fed.  Rep.  172. 

See  also  the  titles  Interstate  Commerce; 
Navigable  Waters. 

1 .  National  Government's  Taking  State  Property 
— Compensation. — In  St.  Louis  v.  Western 
Union  Telegraph  Co.,  148  U.  S.  92,  where  it 
was  held  that  the  city  of  St.  Louis  had  a  right 
to  imposea  taxof  five  dollars  foreachtelegraph 
pole  of  the  defendant  placed  in  its  streets,  the 
court,  by  Brewer,  J.,  said  :  "  No  one  would 
suppose  that  a  franchise  from  the  federal 
government  to  a  corporation,  state  or  na- 
tional, to  construct  interstate  roads  or  lines  of 
travel,  transportation,  or  communication, 
would  authorize  it  to  enter  upon  the  private 
property  of  an  individual,  and  appropriate  it 
without  compensation.  No  matter  how  broad 
and  comprehensive  might  be  the  terms  in 
which  the  franchise  was  granted,  it  would  be 
confessedly  subordinate  to  the  right  of  the 
individual  not  to  be  deprived  of  his  property 
without  just  compensation.  And  the  princi- 
ple is  the  same  when,  under  the  grant  of  a 
franchise  from  the  national  government,  a 
corporation  assumes  to  enter  upon  property 
of  a  public  nature  belonging  to  a  state.  It 
would  not  be  claimed,  for  instance,  that  under 
a  franchise  from  Congress  to  construct  and 
operate  an  interstate  railroad  the  grantee 
thereof  could  enter  upon  the  state-house 
grounds  of  the  state,  and  construct  its  depot 
there,  without  paying  the  value  of  the  prop- 
erty thus  appropriated.  Although  the  state- 
house  grounds  be  property  devoted  to  public 
uses,  it  is  property  devoted  to  the  public  uses 
of  the  state,  and  property  whose  ownership 
and  control  are  in  the  state,  and  it  is  not 
within  the  competency  of  the  national  govern- 
ment to  dispossess  the  state  of  such  control 
and  use,  or  appropriate  the  same  to  its  own 
benefit,  or  the  benefit  of  any  of  its  corpora- 
tions or  grantees,  without  suitable  compensa- 
tion to  the  state.  This  rule  extends  to  streets 
and  highways  ;  they  are  the  public  property 
of  the  state.  While  for  purposes  of  travel 
and  common  use  they  are  open  to  the  citizens 
of  every  state  alike,  and  no  state  can  by  its 
legislation  deprive  the  citizens  of  another 
state  of  such  common  use,  yet  when  an  ap- 
propriation of  any  part  of  this  public  property 
to  an  exclusive  use  is  sought,  whether  by  a 
citizen  or  corporation  of  the  same  or  another 
state,  or  a  corporation  of  the  national  govern- 
ment, it  is  within  the  competency  of  the  state, 


representing  the  sovereignty  of  that  local 
public,  to  exact  for  its  benefit  compensation 
for  this  exclusive  appropriation." 

2.  Property  Held  by  Municipality  for  Public— 
Compensation  Not  Required.  —  People  v.  Kerr, 
27  N.  Y.  188;  Clinton  v.  Cedar  Rapids,  etc., 
R.  Co.,  24  Iowa  455.  In  these  cases  it  is  held 
that  where  the  fee  of  a  street  is  vested  in  a 
city  the  legislature  may  authorize  its  use  by 
a  railroad  or  street  railroad  without  provid- 
ing for  compensation  to  the  city.  In  the  last 
case  Chief  Justice  Dillon  said:  "  It  is  a  mis- 
take to  suppose  that  where  the  fee  of  the 
street  is  in  the  city,  in  trust  for  the  public, 
the  city  is  constitutionally  and  necessarily 
entitled  to  compensation  the  same  as  a  pri- 
vate proprietor  holding  the  fee.  The  legisla- 
ture might  provide  for  such  compensation, 
but  is  not  bound  to  do  so.  *  *  *  The  true  view 
is  this:  municipal  corporations  owe  their  ori- 
gin to,  and  derive  their  powers  and  rights 
wholly  from,  the  legislature.  It  breathes 
into  them  the  breath  of  life  without  which 
they  cannot  exist.  As  it  creates,  so  it  may 
destroy.  If  it  may  destroy,  it  may  abridge 
and  control.  *  *  *  We  know  of  no  limitation 
on  this  right  so  far  as  the  corporations  them- 
selves are  concerned.  *  *  *  Where  the  fee  of 
the  street  is  in  the  public,  or  in  the  city  corpo- 
ration in  trust  for  the  public — for  the  city 
holds  the  fee,  not  for  itself  or  its  inhabitants 
alone,  but  for  the  general  public  equally  and 
as  well — the  legislature  may  authorize  the 
street  to  be  used  by  a  railroad  company  with- 
out the  consent  of  the  city  and  without  com- 
pensation to  the  city." 

For  a  full  treatment  of  this  question,  see 
the  titles  Highways;  Municipal  Corpora- 
tions; Streets  and  Sidewalks. 

Whether,  in  such  a  case,  the  abutting  own- 
ers are  entitled  to  compensation  for  the  new 
and  changed  use  of  the  street,  is  a  question 
upon  which  the  decisions  are  not  harmoni- 
ous. The  authorities  are  collected  and  re- 
viewed under  the  titles  to  which  reference 
has  just  been  made. 

3.  Private  Property  of  Public  Corporations. — 
Clinton  v.  Cedar  Rapids,  etc.,  R.  Co.,  24 
Iowa  455;  Mount  Hope  Cemetery  v.  Boston, 
158  Mass.  509,  35  Am.  St.  Rep.  515. 

4.  Distinction  Between  Public  iind  Private  Prop- 
erty of  Cities,  etc.— In  Mount  Hope  Cemetery 
v.  Boston,  158  Mass.  509,  35  Am.  St.  Rep. 
515,  the  court,  by  Allen,  J.,  said:  "Over 
property  which  a  city  or  town  has  acquired 
and  holds  exclusively  for  purposes  deemed 
strictly  public,  that  is,  which  the  city  or  town 
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4.  Time  of  Paying  Compensation — a.  Before  Entry — (i)  Constitutional 
Provisions. — In  some  states  it  is  required  by  constitutional  provision  that 
payment  of  compensation  be  made  by  the  expropriator  before  entering  into 
possession  of  the  property.1 

Prepayment  or  Deposit. — The  constitutions  of  other  states  require  prepayment 
of  compensation  or  a  deposit  of  the  money.2 

prepayment  or  Security — Still  other  constitutions  require  prepayment  or  secu- 
rity. 


holds  merely  as  an  agency  of  the  state  gov- 
ernment for  the  performance  of  the  strictly 
public  duties  devolved  upon  it,  the  legisla- 
ture may  exercise  a  control  to  the  extent  of 
requiring  the  city  or  town,  without  receiving 
compensation  therefor,  to  transfer  such 
property  to  some  other  agency  of  the  gov- 
ernment appointed  to  perform  similar  duties, 
and  to  be  used  for  similar  purposes,  or  per- 
haps for  other  purposes  strictly  public  in 
their  character.  Thus  much  is  admitted  on 
behalf  of  the  city,  and  the  doctrine  is  stated 
and  illustrated  in  many  decisions.  *  *  *  By  a 
quite  general  concurrence  of  opinion,  how- 
ever, this  legislative  power  of  control  is  not 
universal,  and  does  not  extend  to  property 
acquired  by  a  city  or  town  for  special  pur- 
poses not  deemed  strictly  and  exclusively 
public  and  political,  but  in  respect  to  which 
a  city  or  town  is  deemed  rather  to  have  a 
right  of  private  ownership,  of  which  it  cannot 
be  deprived  against  its  will  save  by  the  right 
of  eminent  domain  with  payment  of  compen- 
sation. This  distinction  we  deem  to  be  well 
founded,  but  no  exact  or  full  enumeration 
can  be  made  of  the  kinds  of  property  which 
will  fall  within  it,  because  in  different  states 
similar  kinds  of  property  may  be  held  under 
different  laws  and  with  different  duties  and 
obligations,  so  that  a  kind  of  property  might 
in  one  state  be  held  strictly  for  public  uses, 
while  in  another  state  it  might  not  be.  But 
the  general  doctrine  that  cities  and  towns 
may  have  a  private  ownership  of  property 
which  cannot  be  wholly  controlled  by  the 
state  government,  though  the  uses  of  it  may- 
be in  part  for  the  benefit  of  the  community  as 
a  community,  and  not  merely  as  individuals, 
is  now  well  established  in  most  of  the  juris- 
dictions where  the  question  has  arisen." 

See  the  titles  Cemeteries,  vol.  5,  p.  781; 
Gas  Companies;  Highways;  Municipal  Cor- 
porations; Streets  and  Sidewalks;  Water- 
works and  Water  Companies. 

1.  Prepayment  of  Compensation  Must  Be  Made 
— Extracts  from  State  Constitutions — England.— 
Lands  Clauses  Act,  §  84. 

Alabama. — "  Private  property  shall  not  be 
taken  or  applied  for  public  use  unless  just 
compensation  be  first  made  therefor."  Con- 
stitution of  Alabama,  art.  I,  §  24.  It  makes 
no  difference  whether  the  expropriator  is  an 
individual  or  a  private  or  municipal  corpora- 
tion. Jones  v.  New  Orleans,  etc.,  R.  Co.,  70 
Ala.  227,  14  Am.  &  Eng.  R.  Cas.  217.  In 
Faust  v.  Huntsville,  83  Ala.  279,  it  was  held 
that  under  the  Constitution  of  1868,  art.  13, 
§  5,  a  municipal  corporation  could  not  con- 
demn a  right  of  way  for  its  use  without  mak- 
ing prepayment  of  compensation  to  the  owner. 

Colorado. — Constitution,  art.  2,  §  15. 


Georgia. — Constitution,  art.  1,  §  3.  In  Cham- 
bers v.  Cincinnati,  etc.,  R.  Co.,  69  Ga.  320, 
it  was  held  :  "  Private  property  cannot  be 
taken  or  damaged  for  public  purposes  with- 
out just  compensation  being  first  paid. 
Therefore,  when  the  question  of  determining 
the  amount  of  damages  whiqh  would  accrue 
to  a  property  owner  by  locating  the  right  of 
way  of  a  railroad  across  his  land  had  been 
submitted  to  assessors,  and  from  their  de- 
cision the  company  had  entered  an  appeal,  it 
could  not  proceed,  pending  such  case,  to  con- 
struct its  road  across  the  land."  See  also 
Rome  v.  Perkins,  30  Ga.  154. 

Indiana. — Constitution,  art.  I,  §  21.  An 
exception  is  made  in  favor  of  the  state,  which 
need  not  prepay  compensation. 

Maryland. — Constitution ,  art.  3,  §46.  Har- 
ness v.  Chesapeake,  etc.,  Canal  Co.,  1  Md. 
Ch.  248. 

Mississippi. — Constitution,  art.  1,  §  17. 

New  Jersey. — Constitution,  art.  4,  §  7.  An 
exception  is  made  in  favor  of  the  state  and 
municipal  corporations. 

2.  Prepayment  or  Deposit — Arkansas. — Con- 
stitution, art.  12,  §  9. 

California. — Constitution,  art.  I,  §  14. 

Kansas. — Constitution,  art.  12,  §4. 

Missouri.— Constitution,  art.  2,  §  20. 

Montana. — Constitution,  art.  3,  §  14. 

North  Dakota. — Constitution,  art.  1,  §  14. 

Ohio. — Constitution,  art.  I,  §  19. 

South  Carolina.  —  Constitution,  art.  12,  §  3. 

Texas. — Constitution,  art.  I,  §  17.    An  ex- 
ception is  made  in  favor  of  the  state. 
Washington. — Constitution,  art.  I,  §  16. 

Deposit  to  Be  Without  Condition. — A  deposit 
of  the  amount  is  held  to  be  unavailing  if  a 
condition  is  imposed  in  regard  to  payment  of 
the  money  deposited  to  the  owner,  as,  for 
instance,  to  pay  it  "when  he  should  execute 
a  deed  to  the  defendant,"  and  it  is  immaterial 
whether  or  not  the  agent  making  the  deposit 
had  authority  to  impose  the  condition.  Kanne 
v.  Minneapolis,  etc.,  R.  Co.,  30  Minn.  423. 
Here  the  court  said  :  "The  deposit  with  the 
condition  respecting  payment  was  unavailing. 
It  is  immaterial  whether  or  not  Smith  was 
authorized  by  the  defendant  to  impose  the 
condition  as  to  payment.  The  defendant  ac- 
quired no  right  to  the  property  unless  by 
payment,  or  by  an  unconditional  deposit  of 
the  awa'rd  for  the  use  of  the  plaintiff.  Such 
a  deposit  was  not  made,  and  it  will  not  avail 
the  defendant  that  it  authorized  an  agent  to 
make  it,  but  that  he  failed  to  do  so  either  by 
not  depositing  the  money  at  all  or  by  accom- 
panying the  deposit  with  conditions  respect- 
ing its  payment  to  the  plaintiff." 

3.  Prepayment  or  Security — Io-ca. — Constitu- 
tion, art.  1,  §  18. 
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Time  Not  Specified. — Again,  some  of  the  state  constitutions,  by  express  terms  or 
by  implication,  simply  require  that  compensation  be  made,  without  reference 
to  the  time  of  the  taking  of  the  property. 

(2)  General  Rule — Prepayment  or  Tender. — The  general  rule  is  that  private 
property  cannot  be  taken  for  public  use  until  compensation  is  actually  paid  or 
tendered.1 


Kentucky. — Constitution,  §  242. 

Michigan. — Constitution ,  art.  15,  §9. 

Minnesota. — Constitution,  art.  I,  §  3. 

Nevada. — Constitution,  art.  8,  §  7. 

Oregon. — Constitution,  art.  II,  §4. 

Pennsylvania. — Constitution,  art.  I,  §  10. 

West  Virginia. — Constitution,  art.  3,  §  9. 

Under  the  Constitution  of  Illinois,  art.  2, 
§  13,  providing  that  "  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation,"  only  damages  for  in- 
juries caused  by  an  actual  appropriation  of 
private  property  need  be  paid  in  advance. 
Lorie  v.  North  Chicago  City  R.  Co.,  32  Fed. 
Rep.  270. 

1.  Prepayment  or  Tender  —  United  States. — 
Blanchard  v.  Kansas  City,  16  Fed.  Rep.  444; 
Avery  v.  Fox,  1  Abb.  (U.  S.)  246;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U.  S. 
641. 

Alabama. — Jones  v.  New  Orleans,  etc.,  R. 
Co.,  70  Ala.  227,  14  Am.  &  Eng.  R.  Cas.  217. 

California. — San  Francisco  v.  Scott,  4  Cal. 
114  ;  McCann  v.  Sierra  County,  7  Cal.  121  ; 
Gillan  v.  Hutchinson,  16  Cal.  153;  Johnson  v. 
Alameda  County,  14  Cal.  106;  Colton  v.  Rossi, 
9  Cal.  595;  McCauley  v.  Weller,  12  Cal.  500; 
Bensley  v.  Mountain  Lake  Water  Co.,  13  Cal. 
306,  73  Am.  Dec.  575;  Fox  v.  Western  Pac.  R. 
Co.,  31  Cal.  538;  San  Francisco,  etc.,  R.  Co. 
v.  Mahoney,  29  Cal.  112;  Davis  v.  San  Lo- 
renzo R.  Co.,  47  Cal.  517;  Curran  v.  Shattuck, 
24  Cal.  427  ;  Brady  v.  Bronson,  45  Cal.  640; 
San  Mateo  Water-works  v.  Sharpstein,  50  Cal. 
284  ;  Loomis  v.  Andrews,  49  Cal.  239  ;  Cali- 
fornia Pac.  R.  Co.  v.  Central  Pac.  R.  Co.,  47 
Cal.  528  ;  Vilhac  v.  Stockton,  etc.,  R.  Co.,  53 
Cal.  208.  In  Sanborn  v.  Belden,  51  Cal.  266, 
it  is  intimated  that  if  the  state  take  private 
property  for  public  use  it  may  not  be  neces- 
sary to  prepay  or  tender  compensation. 

Georgia. — Chambers  v.  Cincinnati,  etc.,  R. 
•Co.,  69  Ga.  320;  Powers  v.  Armstrong,  19  Ga. 
427. 

Illinois. — Dunning  v.  Matthews,  16  111.  308; 
Norton  v.  Studley,  17  111.  556  ;  People  v.  Mc- 
Roberts,  62  111.  38  ;  Cook  v.  South  Park 
Com'rs,  61  III.  115;  Hall  v.  People,  57  111.  307; 
Johnson  v.  Joliet,  etc.,  R.  Co.,  23  111.  202, 
People  v.  Williams,  51  111.  63;  Schreiber  v. 
Chicago,  etc.,  R.  Co.,  115  111.  340;  Chicago, 
etc.,  R.  Co.  v.  Gates,  120  111.  86;  Phillips  v. 
South  Park  Com'rs,  119  111.  626. 

Indiana.  —  Dronberger  v.  Reed,  II  Ind.  420; 
Indianapolis,  etc.,  R.  Co.  v.  Brower,  12  Ind. 
374;  Graham  v.  Columbus,  etc.,  Cent.  R.  Co., 
27  Ind.  260,  89  Am.  Dec.  498;  Cox  v.  Louis- 
ville, etc.,  R.  Co.,  48  Ind.  178;  Lake  Erie,  etc., 
R.  Co.  v.  Kinsey,  87  Ind.  514,  14  Am.  &  Eng. 
R.  Cas.  309. 

Iowa.  —  Henry  v.  Dubuque,  etc.,  R.  Co.,  10 
Iowa  540;  Peterson  v.  Ferreby,  30  Iowa  327; 
Gear  v.  Dubuque,  etc.,  R.  Co.,  20  Iowa  523, 
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89  Am.  De"c.  550 ;  Richards  v.  Des  Moines 
Valley  R.  Co.,  iS  Iowa  259. 

Kentucky. — Covington  Short-Route  Trans- 
fer R.  Co.  v .  Piel,  87  Ky.  267;  Evansville,  etc., 
R.  Co.  v.  Grady,  6  Bush  (Ky.)  144;  O'Hara  v. 
Lexington,  etc.,  R.  Co.,  1  Dana  (Ky.)  232. 

Louisiana. — New  Orleans,  etc.,  R.  Co.  v. 
Lagarde,  10  La.  Ann.  150. 

Maine. — Cushman  v.  Smith,  34  Me.  247; 
Perkins  v.  Eastern  R.  Co.,  29  Me.  307,  50  Am. 
•Dec.  589. 

Maryland.  —  Hamilton  v.  Annapolis,  etc., 
R.  Co.,  1  Md.  Ch.  107;  Harness  v.  Chesapeake, 
etc.,  Canal  Co.,  1  Md.  Ch.  248;  State  v. 
Graves,  19  Md.  351. 

Mississippi.  —  Memphis,  etc.,  R.  Co.  v. 
Payne,  37  Miss.  700;  Cameron  v.  Washington 
County,  47  Miss.  264  ;  Stewart  v.  Raymond 
R.  Co.,  7  Smed.  &  M.  (Miss.)  568;  Thompson 
v.  Grand  Gulf  R.,  etc.,  Co.,  3  How.  (Miss.) 
240,  34  Am.  Dec.  81. 

Missouri. — Walther  v.  Warner,  25  Mo.  277; 
Bradley  v.  Missouri  Pac.  R.  Co.,  91  Mo.  493, 
30  Am.  &  Eng.  R.  Cas.  379. 

Montana.  — State  v  .Mc  Hat  ton,  15  Mont.  159. 

Nebraska. — Ray  v.  Atchison,  etc.,  R.  Co.,  4 
Neb.  439. 

New  Jersey. — Johnsons.  Baltimore,  etc.,  R. 
Co.,  45  N.  J.  Eq.  454,  39  Am.  &  Eng.  R.  Cas. 
101;  Redman  v.  Philadelphia,  etc.,  R.  Co.,  33 
N.  J.  Eq.  165,  1  Am.  cSc  Eng.  R.  Cas.  1;  Mett- 
ler  v.  Easton,  etc.,  R.  Co.,  25  N.  J.  Eq.  214; 
Loweree  v.  Newark,  38  N.  J.  L.  151;  Hinch- 
man  v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq. 
75;  Pratt  v.  Roseland  R.  Co.,  50  N.  J.  Eq.  150, 
51  Am.  &  Eng.  R.  Cas.  632;  Ross  v.  Elizabeth 
Town,  etc.,  R.  Co.,  2  N.  J.  Eq.  422. 

New  York. — Blodgett  v.  Utica,  etc.,  R.  Co., 
64  Barb.  (N.  Y.)  580;  Williams  v.  New  York 
Cent.  R.  Co.,  16  N.  Y.  97,  69  Am.  Dec.  651; 
Craig  v.  Rochester  City,  etc.,  R.  Co.,  39  Barb. 
(N.  Y.)  494;  Presbyterian  Soc.  v.  Auburn,  etc.. 
R.  Co.,  3  Hill  (N.  Y.)  567;  Mahon  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  658  ;  Wager  v.  Troy 
Union  R.  Co.,  25  N.  Y.  526;  Jamaica,  etc., 
Plankroad  Co.  v.  New  York,  etc.,  R.  Co.,  25 
Hun(N.  Y.)  585;  Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  (N.  Y.)  19,  31  Am.  Dec.  313; 
Ellicottville,  etc.,  Plank  Road  Co.  v.  Buffalo, 
etc.,  R.  Co.,  20  Barb.  (N.  Y.)  644;  Murdock 
v.  Prospect  Park,  etc.,  R.  Co.,  73  N.  Y.  579. 

North  Dakota. — Martin  v.  Tyler,  4  N.  Dak. 
278. 

Ohio. — Ferris  v.  Bramble,  5  Ohio  St.  109. 
Oregon. — Holladay  v.  Patterson,  5  Oregon 
177;  Oregonian  R.  Co.  v.  Hill,  9  Oregon  377 
Pennsylvania.  —  McClinton  v.  Pittsburg, etc. 
R.  Co.,  66  Pa.  St.  404;  Brown  v.  Powell,  25 
Pa.  St.  229;  Levering  v.  Philadelphia,  etc.,  R 
Co.,  8  W.  &  S.  (Pa.)  459. 

Texas. — Buffalo  Bayou,  etc.,  R.  Co.  v.  Fer 
ris,  26  Tex.  588  ;  Tait  v.  Matthews,  33  Tex 
112;  Paris  v.  Mason,  37  Tex.  447. 
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(3)  "Prepayment"  Refers  to  Time  of  Entry.— The  question  sometimes 
Arises  as  to  whether  "  prepayment  "  refers  to  vesting  of  title  in  the  party  con- 
demning or  to  his  right  to  enter  into  possession  of  the  property.  Where  pre- 
payment of  compensation  is  required,  title  generally  does  not  pass  till  pay- 
ment is  made,1  but  the  term  "  prepayment "  as  used  in  constitutions  and 
statutes  means  generally  payment  before  entry.2 

(4)  Tender  of  Compensation. — A  tender  in  due  form  of  the  compensation 
awarded  to  the  owner  is  generally  sufficient,  and  will  secure  all  the  rights  and 
benefits  that  would  result  from  actual  payment.3 

(5)  Payment  into  Court — Possession  Pending  Appeal.— Many  statutes  pro- 
vide a  summary  mode  in  which  the  damages  in  eminent-domain  proceedings 
may  be  primarily  assessed,  saving  to  either  party  the  right  to  a  more  deliber- 
ate and  careful  adjudication  upon  appeal.  In  order,  however,  that  the  work 
may  not  be  delayed,  the  party  condemning  is  empowered  to  take  possession 
of  the  land  and  to  use  and  occupy  the  same  pending  the  appeal ;  but  to  this 


Wisconsin. — Sherman  v.  Milwaukee,  Lake 
Shore,  etc.,  R.  Co.,  40  Wis.  645,  13  Am.  Ry. 
Rep.  459;  Lee  v.  Northwestern  Union  R.  Co., 
33  Wis.  222;  Bohlman  v.  Green  Bay,  etc.,  R. 
Co. ,30  Wis.  105;  Kennedys.  Milwaukee,  etc., 
R.  Co.,  22  Wis.  581;  Loop?-'.  Chamberlain,  20 
Wis.  135  ;  Powers  v.  Bears,  12  Wis.  213,  78 
Am.  Dec.  733  ;  Shepardson  v.  Milwaukee, 
etc.,  R.  Co.,  6  Wis.  605. 

1.  Vesting  of  Title  — Lake  Erie,  etc.,  R.  Co. 
v.  Kinsey,  87  Ind.  514,  14  Am.  &  Eng.  R.  Cas. 
309;  Terre  Haute,  etc.,  R.  Co.  v.  Crawford, 
100  Ind.  550;  Blackshire  v.  Atchison,  etc.,  R. 
Co.,  13  Kan.  514;  Cushman  v.  Smith,  34  Me. 
247;  Harness  v.  Chesapeake,  etc.,  Canal 
Co.,  1  Md.  Ch.  248;  Green  v.  Missouri  Pac. 
R.  Co.,  82  Mo.  653;  Evans  v.  Missouri,  etc., 
R.  Co.,  64  Mo.  453;  Manchester,  etc.,  R.  Co. 
v.  Keene,  62  N.  H.  81;  Stacey  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  39. 

It  is  sometimes  provided  that  title  shall 
pass  before  the  owner  has  received  compen- 
sation. In  Fries  v.  Southern  Pennsylvania 
R.,  etc.,  Co.,  85  Pa.  St.  74,  it  was  held  that 
the  giving  of  a  bond  by  the  party  condemn- 
ing, approved  by  the  court,  served  to  pass 
the  title.  The  court  said:  "The  security 
being  given  in  due  course  of  law,  the  grasp 
of  the  owner  upon  his  property  is  loosened 
by  the  constitution  itself,  and  consequently 
the  easement  acquired  passes  freed  from  his 
power  to  obtain  payment  otherwise  than 
upon  the  bond,  and  the  proceeding  by  as- 
sessment of  damages  given  by  law."  There- 
fore in  Wallace  v.  New  Castle  Northern 
R.  Co.,  138  Pa.  St.  168,  it  is  held  imma- 
terial that  the  bond  prove  worthless;  and 
hence  there  is  no  lien  upon  the  easement  for 
compensation.  Hoffman's  Appeal,  118  Pa. 
St.  512. 

2.  Payment  Before  Entry.  —  Schreiber  v. 
Chicago,  etc.,  R.  Co.,  115  111.  340;  Covington 
Short-Route  Transfer  R.  Co.  v.  Piel,  87  Ky. 
267;  Redman  v.  Philadelphia,  etc.,  R.  Co.,  33 
N.  J.  Eq.  165. 

3.  Tender  of  Compensation. — Montgomery, 
etc.,  R.  Co.  v.  Walton,  14  Ala.  207;  Oliver  v. 
Union  Point,  etc.,  R.  Co.,  83  Ga.  257,  39  Am. 
&  Eng.  R.  Cas.  107;  Scott  v.  St.  Paul,  etc., 
R.  Co.,  21  Minn.  322;  Evans  v.  Haefner,  29 
Mo.  141;  Stacey  v.  Vermont  Cent.  R.  Co.,  27 


Vt.  39;  Baltimore,  etc.,  R.  Co.  v.  Nesbit,  10 
How.  (U.  S.)  395. 

"It  is  not  necessary,  under  the  general 
railroad  law,  that  actual  payment  of  compen- 
sation precede  appropriation.  After  the 
amount  be  assessed,  a  tender  to  the  owner 
and  refusal  by  him  will  be  regarded  as 
equivalent  to  payment."  Jefferson  v.  New 
York  R.  Co.,  12  N.  J.  L.  J.  175. 

In  Iowa  it  is  held  that  payment  by  the  cor- 
poration to  the  sheriff  is  not  payment  to  the 
owner,  and  that  where  the  sheriff  fails  to 
pay  the  amount  to  the  owner,  the  failure 
must  be  imputed  to  the  corporation,  and  in 
such  case  the  owner  may  recover  possession 
of  the  land  for  nonpayment.  White  v. 
Wabash,  etc.,  R.  Co.,  64  Iowa  281. 

In  an  action  of  trespass  in  which  the  de- 
fendant justified  its  appropriation  of  the 
plaintiff's  property  by  setting  up  a  condemna- 
tion and  award  by  virtue  of  and  in  compli- 
ance with  section  13,  chapter  I  Minnesota 
Laws  of  1857,  and  a  due  tender  of  the  amount 
awarded,  the  trial  court  instructed  the  jury 
as  follows  :  "  If  you  find  from  the  testimony 
in  the  case  that  the  plaintiff  was,  immediately 
after  the  filing  of  the  award,  notified  of  the 
fact,  and  of  the  amount  of  the  award  to  him, 
and  that,  after  said  notice  and  before  the  de- 
fendant entered  on  said  premises,  the  defend- 
ant, by  its  agent  or  otherwise,  offered  to  pay 
him  (the  plaintiff)  the  amount  of  the  award, 
and  had  the  means  and  money  then  and  there 
to  pay  him,  and  he  refused  to  accept  the 
same,  it  released  the  defendant  from  any  fur- 
ther obligation  except  to  keep  the  money  so 
offered  in  readiness  to  be  paid,  at  any  time 
thereafter,  on  demand."  The  instruction 
was  held  to  be  entirely  correct.  Scott  v.  St. 
Paul,  etc.,  R.  Co.,  21  Minn.  322. 

In  condemnation  proceedings  by  a  railroad 
company,  the  court,  on  confirming  the  report 
of  the  commissioners,  ordered  the  plaintiff 
to  deposit  the  compensation  awarded  imme- 
diately with  the  clerk  of  the  court,  to  the 
credit  and  on  account  of  the  defendant.  The 
clerk  tendered  the  money  to  the  defendant's 
attorney,  who  refused  to  receive  it.  The 
court  considered  the  company  justified  in  en- 
tering upon  and  taking  possession  of  the  land 
condemned.  Evans  v.  Haefner,  29  Mo.  141. 
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end  it  is  made  the  duty  of  such  party  to  deposit  in  court  or  with  a  designated 
officer  the  amount  assessed.  These  provisions  have  very  generally  been  held 
not  to  violate  the  constitutional  provisions  against  the  taking  of  private  prop- 
erty without  compensation  being  first  made  or  secured  to  the  owner.1 

b.  Entry  Before  Payment— (i)  In  General. — In  the  absence  of  a  distinct 
provision  of  the  constitution  requiring  payment  to  precede  the  appropriation, 
the  legislature  may  authorize  the  expropriator  to  enter  upon  the  land  required 
before  payment  of  compensation  if  there  is  an  adequate  remedy  for  the  land- 
owner  in  existence  at  the  time  of  the  entry.* 


1.  Payment  into  Court — Appeal. — Lake  Erie, 
etc.,  R.  Co.  v.  Kinsey,  87  Ind.  514  ;  Peterson 
v.  Ferreby,  30  Iowa  327  ;  Central  Branch 
Union  Pac.  R.  Co.  v.  Atchison,  etc.,  R.  Co., 
28  Kan.  453;  Arnold  v.  Covington,  etc., 
Bridge  Co.,  1  Duv.  (Ky.)  372;  Matter  of 
New  York  Cent,  etc.,  R.  Co.,  60  N.  Y.  116; 
Schuler  v.  Northern  Liberties,  etc.,  R.  Co.,  3 
Whart.  (Pa.)  555.  See  also  Ring  v.  Bridge 
Co.,  57  Mo.  498  ;  Meyer  v.  State,  125  Ind.  335  ; 
Meily  v.  Zurmehly,  23  Ohio  St.  628  ;  Olivers. 
R.  Co.,  83  Ga.  258. 

In  Missouri  it  has  been  held  that  before 
the  land  may  be  taken  actual  payment  must 
be  made  to  the  owner  ;  and  that  if  payment 
is  made  into  court,  and  possession  of  the 
land  has  been  taken,  the  owner  is  entitled 
to  the  money  even  though  an  appeal  is 
pending.  St.  Louis,  etc.,  R.  Co.  v.  Clark, 
(Mo.  1893)  24  S.  W.  Rep.  157.  This  case  dis- 
approves of  St.  Louis,  etc.,  R.  Co.  v.  Evans, 
etc.,  Brick  Co.,  85  Mo.  307.  See  also  Rothan 
v.  St.  Louis,  etc.,  R.  Co.,  (Mo.  1892)  20  S.  W. 
Rep.  892;  St.  Louis,  etc.,  R.  Co.  v.  Fowler, 
(Mo.  1892)  20  S.  W.  Rep.  1069. 

In  Redman  v.  Philadelphia,  etc.,  R.  Co.,  33 
N.  J.  Eq.  165,  it  was  held  that  the  section  of 
the  New  Jersey  General  Railroad  Law  author- 
izing a  railroad  company  to  enter  on  lands 
and  begin  constructing  its  road  after  paying 
into  the  Circuit  Court  of  the  county  where  the 
lands  lie  the  amount  awarded,  pending  the 
company's  appeal  from  such  award,  is  un- 
constitutional because  compensation  or  ten- 
der thereof  to  the  owner  does  not  precede  the 
use  and  occupation  of  his  property,  and  for 
want  of  such  tender  he  may  enjoin  the  com- 
pany from  entering  and  constructing  the 
road.  Compare  Packard  v.  Bergen  Neck  R. 
Co.,  48  N.  J.  Eq.  281. 

In  Pennsylvania  R.  Co.  v.  National  Docks 
R.  Co.,  53  N.  J.  Eq.  178,  it  was  held  that  the 
tender  to  the  owner  of  the  amount  of  a  ver- 
dict, which  is  afterwards  set  aside,  and  the 
payment  thereof  into  court  upon  his  refusal 
to  accept  the  same,  is  not  the  making  of  that 
just  compensation  which  the  constitution  re- 
quires as  a  prerequisite  to  the  taking  of  pri- 
vate property,  and  does  not  entitle  the  con- 
demning party  to  enter  upon  and  take  posses- 
sion of  the  land. 

In  Doughty  v.  Somerville,  etc.,  R.  Co., 
21  N.  J.  L.  442,  it  was  held  that  a  clause  in 
the  charter  of  a  railroad  company  providing 
for  ascertaining  the  value  of  lands  taken,  and 
vesting  lands  in  the  company  upon  tender  of 
such  assessment  although  an  appeal  from 
such  assessment  to  a  jury  is  given,  does  not 
render  the  appointment  of  commissioners  '.in- 
constitutional. 
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In  Downing  v.  Des  Moines,  etc.,  R.  Co.,  63, 
Iowa  177,  a  right  of  way  over  the  plaintiff's 
property  had  been  condemned  in  favor  of  the 
defendant,  who  had  deposited  the  sum  as- 
sessed with  the  sheriff  and  appealed  to  the 
Circuit  Court,  where  the  amount  was  in- 
creased ;  later  an  appeal  was  taken  to  the  Su- 
preme Court.  It  was  held  that  upon  this  last 
appeal  it  was  necessary  for  the  defendant,  in 
order  to  retain  possession  of  the  right  of  way 
pending  the  appeal,  to  deposit  with  the 
sheriff  the  additional  damages,  and  that  the 
filing  of  a  supersedeas  bond  did  not  obviate 
this  necessity.  And  such  deposit  not  being 
made,  the  plaintiff  might  have  the  defendant 
removed  from  the  land,  as  provided  by  Iowa 
Code,  §  1258. 

In  Watson  v.  Pittsburgh,  etc.,  R.  Co.,  2 
Pittsb.  Rep.  99,  it  was  held  that  a  clause  in 
the  charter  of  a  railway  company  organized 
under  an  act  of  the  legislature,  passed  since 
the  adoption  of  the  amended  constitution,  em- 
powering the  company,  upon  tender  merely 
of  the  sum  awarded,  to  enter  upon  and  ap- 
propriate the  lands  without  awaiting  the  re- 
sult of  an  appeal  taken  by  the  owner,  is  un- 
constitutional. 

2.  Entry  Before  Payment — United  States. — 
Northern  Pac.  R.  Co.  v.  Barnesville,  etc., 
R.  Co.,  2  McCrary  (U.  S.)  224;  Bonaparte  v. 
Camden,  etc.,  R.  Co.,  1  Baldw.  (U.  S.)  205;. 
Great  Falls  Mfg.  Co.  v.  Garland,  25  Fed- 
Rep.  521. 

Alabama. — 1  owndes  County  v.  Bowie,  34 
Ala.  461.  But  see  Sadler  v.  Langham,  34 
Ala.  311.  By  the  Constitution  of  186S,  art.  I, 
§  24,  prepayment  is  necessary. 

Arkansas.- — Cairo,  etc.,  R.  Co.  v.  Turner, 
31  Ark.  494. 

California.  —  Fox  v.  Western  Pac.  R.  Co., 
31  Cal.  538;  Neale  v.  Superior  Ct.,  77  Cal.  28. 

Connecticut .  —  Hawley  v.  Harrall,  19  Conn. 
142. 

Florida. — State    v.  Jacksonville, 
Co.,  20  Fla.  616. 

Georgia. — See  Doe  v.  Georgia  R.,  etc.,  Co., 
1  Ga.  524. 

Illinois. — Townsend  v.  Chicago,  etc. 
Co.,  91  111.  545;  Johnson  v.  Joliet,  etc. 
Co.,  23  111.  202. 

Indiana. —  Prather  v.  Western  Union 
Co.,  89  Ind.  501,  14  Am.  &  Eng.  R.  Cas.  1; 
Prather  v.  Jeffersonville,  etc.,  R.  Co.,  52  Ind. 
16;  Jeffersonville,  etc.,  R.  Co.  v.  Daugherty, 
40  Ind.  33;  New  Albany,  etc.,  R.  Co.  v.  Con- 
nelly, 7  Ind.  32;  McCormick  v.  Lafayette,  1 
Ind.  48;  Hankins  v.  Lawrence,  8  Blackf. 
(Ind.)  266;  Rubottom  v.  M'Clure,  4  Blackf. 
(Ind.)  505. 

Maine.  —  Davis  v.  Russell,  47  Me.  443 ;  Cush- 
Volumc  X. 
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Payment  Within  Reasonable  Time.— Where  it  is  not  required  that  compensation 
be  made  to  the  owner  before  entry  upon  his  land,  it  must  nevertheless  be 
made  within  a  reasonable  time  thereafter.1 

(2)  Under  Power  Given  by  Charter. — A  raihoad  company  in  some  cases 
has  been  given  the  right  to  enter  upon  and  take  possession  of  land  before  pay- 
ment to  the  owner  when  it  is  authorized  to  do  so  by  charter.2 

assessment  of  damages  by  a  prescribed  legal 
proceeding.  *  *  *  The  assessment  of  dam- 
ages is  thus  provided  for,  and  the  payment 
of  them  secured  with  certainty,  before  the 
property  is  taken  for  the  public  use." 

In  Colorado  it  is  discretionary  with  the  court 
to  grant  the  applicant  possession  of  the  land 
pending  proceedings  for  condemnation.  Peo- 
ple v.  District  Ct.,  n  Colo.  147. 

In  North  Carolina  in  the  case  of  State  v. 
Lyle,  100  N.  Car.  497,  the  expropriators  made 
a  forcible  entry  upon  land  and  removed  a 
part  of  the  enclosing  fence,  no  compensation 
for  the  land  having  been  made,  nor  had  there 
been  any  proceedings  begun  to  effect  con- 
demnation. It  was  held  that  where  a  town 
ordinance  authorized  private  property  to  be 
taken  for  the  opening,  extension,  and  widen- 
ing of  streets,  and  provided  for  compensation 
to  be  made  after  the  taking,  the  officers  of  the 
town,  who  seized  the  property  of  a  private 
owner  under  an  order  of  the  town  commis- 
sioners condemning  it  for  a  street,  were 
not  guilty  of  a  forcible  trespass,  although  at 
the  time  of  seizure  the  owner  had  not  been 
paid.  The  court  said:  "We  think  *  *  *  that 
the  town  authorities,  as  in  the  case  of  the 
railroad  legislation,  may  at  once  proceed, 
when  they  have  determined  upon  the  en- 
largement of  a  street,  to  have  the  work  done, 
and  no  private  owner  can  offer  resistance,  for 
the  sole  reason  that  his  land  has  not  been 
designated,  condemned  and  paid  for,  and  he 
must  await  his  compensation  when  it  can  be 
raised  in  the  statutory  method  by  taxation, 
unless  the  funds  are  already  in  the  treasury 
and  can  be  lawfully  thus  applied." 

1.  Payment  in  Reasonable  Time. — Davis  v. 
Russell,  47  Me.  443  ;  Riche  v.  Bar  Harbor 
Water  Co.,  75  Me.  91  ;  Nichols  v.  Somerset, 
etc.,  R.  Co.,  43  Me.  356  ;  Cushman  v.  Smith, 
34  Me.  247  ;  Fink  v.  Newark,  40  N.  J.  L.  11  ; 
Matter  of  New  York,  99  N.  Y.  569  ;  Ryan  v. 
Hoffman,  26  Ohio  St.  109  ;  Philadelphia  v. 
Miskey,  68  Pa.  St.  49. 

2.  Entry  under  Charter. —  Carolina  Cent.  R. 
Co.  v.  McCaskill,  94  N.  Car.  746,  25  Am. 
&  Eng.  R.  Cas.  83  ;  Raleigh,  etc.,  R.  Co.  v. 
Davis,  2  Dev.  &  B.  L.  (19  N.  Car.)  451. 

Where  a  remedy  is  given  to  the  landowner 
in  the  charter  of  the  company  for  getting 
compensation  for  land  taken  forthe  use  of  the 
corporation  under  its  charter,  the  landowner 
must  pursue  this  remedy,  as  the  statutory 
remedy,  by  implication,  takes  away  that  at 
common  law.  Carolina  Cent.  R.  Co.  v.  Mc- 
Caskill, 94  N.  Car.  746,  25  Am.  &  Eng.  R. 
Cas.  83. 

The  charter  of  the  Northern  Pacific  R.  Co. 
confers  the  power  to  enter  upon  land  before 
making  compensation,  and  such  power  is  not 
in  conflict  with  the  constitution  of  the  United 
States.    Northern  Pac.  R.  Co.  v.  Burlington, 
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man  v.  Smith,  34  Me.  247;  Riche  v.  Bar  Har- 
bor Water  Co.,  75  Me.  91. 

Maryland. — See  Compton  v.  Susquehanna 
R.  Co.',  3  Bland  (Md.)  386. 

Massachusetts. — Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  518; 
Hazen  v.  EssexCo.,  12  Cush.  (Mass.)475;  Tal- 
bot v.  Hudson,  16  Gray  (Mass.)  417;  Briggs 
v.  Cape  Cod  Ship  Canal  Co.,  137  Mass.  71. 

Minnesota. — Weir  v.  St.  Paul,  etc.,  R.  Co., 
18  Minn.  155. 

Nebraska. — Ray  v.  Atchison,  etc.,  R.  Co., 
4  Neb.  439. 

New  Hampshire. — Orr  v.  Quimby,  54  N.  H. 
590.  Compare  Ash  v.  Cummings,  50  N.  H. 
591- 

New  Jersey. — Lehigh  Valley  R.  Co.  v.  Mc- 
Farlan,  31  N.  J.  Eq.  706. 

New  York. — Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  (N.  Y.)  19,  31  Am.  Dec.  313; 
Sage  v.  Brooklyn,  89  N.  Y.  189;  Dusenbury 
v.  Mutual,  etc.,  Tel.  Co.,  64  How.  Pr.  (N.  Y. 
Supreme  Ct.)  206;  Jamaica,  etc.,  Plankroad 
Co.  v.  New  York,  etc.,  R.  Co.,  25  Hun  (N.  Y.) 
585;  Ellicottville,  etc.,  Plankroad  Co.  v.  Buf- 
falo, etc.,  Co.,  20  Barb.  (N.  Y.)  644;  Murdock 
v.  Prospect  Park,  etc.,  R.  Co.,  73  N.  Y.  579; 
Matter  of  New  York,  99  N.  Y.  569. 

North  Carolina. — Raleigh,  etc.,  R.  Co.  v. 
Davis,  2  Dev.  &  B.  L.  (19  N.  Car.)  451;  State 
v.  Mclver,  88  N.  Car.  686;  Johnston  v.  Rankin, 
70  N.  Car.  550;  Carolina  Cent.  R.  Co.  v.  Mc- 
Caskill, 94  N.  Car.  746;  Mclntire  v.  Western 
North  Carolina  R.  Co.,  67  N.  Car.  278;  State 
v.  Lyle,  100  N.  Car.  498. 

Ohio.  —  Mercer  v.  M'Williams,  Wright 
<Ohio)  132;  Bates  v.  Cooper,  5  Ohio  115; 
Ferris  v.  Bramble,  5  Ohio  St.  109;  Willyard 
v.  Hamilton,  7  Ohio  (pt.  ii.)  Ill,  30  Am.  Dec. 
195. 

Pennsylvania. — Pittsburgh  v.  Scott,  I  Pa. 
St.  309;  Danville,  etc.,  R.  Co.  v.  Com.,  73  Pa. 
St.  29;  Com.  v.  Pittsburg,  etc.,  R.  Co.,  58  Pa. 
St.  26. 

Tennessee. — Simms  v.  Memphis,  etc.,  R. 
Co.,  12  Heisk.  (Tenn.)  621;  Wetherspoon  v. 
State,  Mart.'&  Yerg.  (Tenn.)  119;  Louisville, 
etc.,  R.  Co.  v.  Quinn,  14  Lea  (Tenn.)  65. 

Vermont.—  Hatch  v.  Vermont  Cent.  R.  Co., 
25  Vt.  49;  Foster  v.  Stafford  Nat.  Bank,  57 
Vt.  128. 

Virginia. — Tuckahoe  Canal  Co.  v.  Tucka- 
hoe,  etc.,  R.  Co.,  11  Leigh  (Va.)  43,  36  Am. 
Dec.  374. 

Wisconsin.  —  Shepardson  v.  Milwaukee, 
etc.,  R.  Co.,  6  Wis.  605;  Smeaton  v.  Martin, 
57  Wis.  364. 

In  Alabama,  in  1859,  where  land  had  been 
taken  for  a  public  road  the  court  said:  "  The 
Constitution  of  the  State  of  Alabama,  §§ 
1136,  1137,  and  1138,  clothe  the  owner  of 
land,  within  six  months  after  the  road  is 
opened  upon  it,  with  the  right  to  have  an 
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(3)  Entry  for  Survey. — Property  may  be  entered  upon  and  temporarily 
occupied  for  the  purpose  of  a  survey  and  other  incipient  proceedings,  with  a 
view  of  determining  whether  the  public  needs  require  its  appropriation  or  not, 
and,  if  so,  what  the  proper  location  shall  be.1 

(4)  In  Case  of  Damaging  Property. — Some  cases  hold  that  constitutional  or 
statutory  provisions  for  prepayment  of  compensation  do  not  apply  where  prop- 
erty is  not  actually  taken,  but  only  damaged  or  injuriously  affected.2  On  the 
other  hand,  there  are  authorities  that  maintain  that  such  provisions  refer  to  the 
damaging  of  property  as  well  as  to  the  actual  appropriation  or  destruction 
thereof.3 


etc.,  R.  Co.,  2  McCrary  (U.  S.)  203,  4  Fed. 
Rep.  298. 

By  the  charter  of  the  Brickfield  Branch  R. 
Co.  it  was  not  the  intention  to  require  the 
compensation  of  landowners  to  be  paid  be- 
fore a  right  should  vest  in  the  corporation  to 
take  exclusive  occupation  of  land  for  the  pur- 
pose of  making  the  road.  Cushman  v.  Smith, 
34  Me.  247.  See  also  Lehigh  Valley  R.  Co.  v. 
McFarlan,  43  N.  J.  L.  605,  n  Am.  &  Eng.  R. 
Cas.  509. 

1.  Entry  for  Survey — United  States. — Bona- 
parte v.  Camden,  etc.,  R.  Co.,  1  Baldw.  (U.  S.) 
225. 

California. — Fox  v.  Western  Pac.  R.  Co., 
31  Cal.  538  ;  California  Pac.  R.  Co.  v.  Central 
Pac.  R.  Co.,  47  Cal.  528. 

Georgia. — Chambers  v.  Cincinnati,  etc.,  R. 
Co.,  69  Ga.  320,  10  Am.  &  Eng.  R.  Cas.  376. 

Indiana. — Burrow  v.  Terre  Haute,  etc.,  R. 
Co.,  107  Ind.  432. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  Watkins, 
43  Kan.  50. 

Maine. — Cushman  v.  Smith,  34  Me.  247  ; 
Nichols  v.  Somerset,  etc.,  R.  Co.,  43  Me.  356. 

Maryland. — Steuart  v.  Baltimore,  7  Md. 
516. 

Massachusetts. — Winslow  v.  Gifford,  6Cush. 
(Mass.)  327. 

Missouri. — Walther  v.  Warner,  25  Mo.  289. 

Nebraska. — Republican  Valley  R.  Co.  v. 
Fink,  18  Neb.  82. 

Nevj  Hampshire. — Ash  v.  Cummings,  50  N. 
H.  591  ;  Orr  v.  Quimby,  54  N.  H.  596  ;  Leba- 
non v.  Olcott,  1  N.  H.  345. 

New  Jersey. — State  v.  Seymour,  35  N.  J.  L. 
47- 

New  York.  —  Polly  v.  Saratoga,  etc.,  R.  Co., 
9  Barb.  (N.  Y.)  449. 

North  Carolina.  —  Raleigh,  etc.,  R.  Co.  v. 
Davis,  2  Dev.  &  B.  L.  (19  N.  Car.)  451. 

Pennsylvania.  —  Levering  v.  Philadelphia, 
etc.,  R.  Co.,  8  W.  &  S.  (Pa.)  459. 

Wisconsin. — Lyon  v.  Green  Bay,  etc.,  R. 
Co.,  42  Wis.  538. 

2.  Property  Damaged  or  Injured. — Denver, 
etc.,  R.  Co.  v.  Domke,  11  Colo.  247.  In  this 
case  the  court  said:  "  Where  the  fee  of  an  in- 
dividual is  not  sought  to  be  taken,  though  an 
abutting  lot  owner,  he  cannot  enjoin  the  con- 
struction and  operation  of  a  railroad  merely 
because  the  damages  to  his  premises  are 
not  compensated  in  advance."  Following 
Spencer  v.  Point  Pleasant  R.  Co.,  23  W.  Va. 
406. 

In  the  case  of  O'Brien  v.  Baltimore  Belt  R. 
Co.,  74  Md.  363,  an  abutting  owner  sought  to 
restrain  a  railroad  company  from  occupying 


the  street  in  front  of  his  premises,  on  the 
ground  that  no  compensation  had  been  paid 
for  depriving  him  of  the  use  of  the  street. 
The  court  held  that  this  was  not  such  a  taking 
as  to  require  prepayment.  See  also  Ward  v. 
Ohio  River  R.  Co.,  35  W.  Va.  481-;  Campbell 
v.  Metropolitan  St.  R.  Co.,  82  Ga.  320  ;  Parker 
v.  Catholic  Bishop,  146  111.  15S.  "  Under  the 
Constitution  of  Illinois,  art.  2,  £  13.  providing 
that  '  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation,' only  damages  for  injuries  caused  by 
an  actual  appropriation  of  private  property 
need  be  paid  in  advance."  Lorie  v.  North 
Chicago  City  R.  Co.,  32  Fed.  Rep.  270.  Stet- 
son v.  Chicago,  etc.,  R.  Co.,  75  111.  74. 

In  Parker  v.  Catholic  Bishop,  146  111.  158, 
the  court  said  :  "  It  seems  to  be  well  settled 
in  this  state  that  where  no  part  of  the  land 
or  property  of  the  complaining  owner  is 
physically  taken  for  or  in  making  the  pro- 
posed public  improvement,  and  the  damages 
claimed  to  result  are  therefore  consequential 
only,  this  provision  of  the  constitution  does 
not  require  the  ascertainment  and  payment  of 
such  damages  as  a  condition  precedent  to  the 
exercise  of  the  right  or  power."  Citing  Stet- 
son v.  Chicago,  etc.,  R.  Co.,  75  111.  76  ;  Patter- 
son v.  Chicago,  etc.,  R.  Co.,  75  111.  588; 
Peoria,  etc.,  R.  Co.  v.  Schertz,  84  111.  135  ; 
Pennsylvania  Mut.  L.  Ins.  Co.  v.  Heiss,  141 
111.  35,  33  Am.  St.  Rep.  273.  See  also  Sears  v. 
Marshall  County,  59  Iowa  603,  20  Am.  &  Eng. 
R.  Cas.  36  ;  Smith  v.  Gould,  59  Wis.  631. 

3.  Opposite  View. — A  landowner  filed  a  bill 
to  restrain  the  county  commissioners  from  the 
erection  of  a  new  bridge  wholly  within  the 
lines  of  the  old  bridge  and  public  roadway. 
It  was  held,  that  as  damages  for  whatever 
injuries  were  suffered  were  within  art.  16,^8 
of  the  Constitution  of  Pennsylvania,  requiring 
prepayment  of  compensation  for  property 
taken,  compensation  should  first  have  been 
paid.  Delaware  County's  Appeal,  119  Pa. 
St.  159. 

"The  right  of  action  for  consequential  in- 
juries caused  by  the  construction  or  enlarge- 
ment of  their  works,  etc.,  by  municipal  and 
other  corporations,  and  which  are  within  the 
provisions  of  article  16,  section  8,  of  the  con- 
stitution, accrues  when  the  particular  part  of 
the  work  causing  the  injury  is  actually  under- 
taken." O'Brien  v.  Pennsylvania  Schuylkill 
Valley  R.  Co.,  119  Pa.  St.  184.  To  the  same 
effect  see  Parkdale  v.  West,  L.  R.  12  App. 
602;  Streyer  v.  Georgia  Southern,  etc.,  R. 
Co.,  90  Ga.  56. 

But  in  McMahon  v.  St.  Louis,  etc.,  R.  Co., 
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English  Railways  and  Lands  Clauses  Acts — Injuries  from  Operation  of  Road. — It  has  been  de- 
cided by  the  House  of  Lords,  upon  the  construction  of  these  acts,  that  dam- 
age caused  to  property  by  the  authorized  use  of  a  railway,  after  it  is  made,  is 
not  damage  resulting  from  "  the  construction  of  the  railway"  or  "the  execu- 
tion of  the  works,"  so  as  to  entitle  the  sufferers  to  compensation.1 

(5)  In  Case  of  State  or  Municipality. — It  is  held  in  some  decisions  that 
where  the  condemnation  is  made  by  the  state  or  by  a  municipality,  compensa- 
tion need  not  be  paid  before  entry  into  possession  of  the  land.3 


41  La.  Ann.  827,  it  is  held  that  the  injury 
must  be  of  such  a  nature  that  its  amount 
is  ascertainable  and  not  merely  conjectural. 
In  this  case  a  railroad  company  had  built  its 
tracks  along  a  street  near  the  property  of  the 
complainants,  injuring  their  business.  The 
court  said:  "It  is  true  the  constitution,  art. 
156,  provides  that  '  private  property  shall  not 
be  taken  nor  damaged  for  public  purposes 
without  adequate  compensation  being  first 
paid.'  We  will  not  say  what  might  be  the 
effect  of  this  article  on  the  right  to  bond  if  the 
act  prohibited  involved  the  taking  of  property, 
the  value  of  which  might  be  settled  in  ad- 
vance. But  in  this  case  there  is  no  taking  of 
plaintiffs'  property,  which  is  not  invaded  or 
touched.  The  damages  claimed  are  purely 
consequential  in  their  nature,  necessarily  con- 
jectural, and  impossible  of  any  accurate  deter- 
mination except  after  the  construction  of  the 
road.  To  impose  upon  the  parties  the  neces- 
sity of  settling  and  paying  such  damages 
before  proceeding  with  the  work  would  be  to 
require  a  manifest  impossibility;  and  if  such 
an  injunction  could  not  be  bonded  it  would 
operate  a  perpetual  bar  to  the  construction  of 
public  works,  which  was  certainly  not  con- 
templated by  the  constitution." 

1.  Hammersmith  R.  Co.  v.  Brand,  L.  R.  4 
H.  L.  171;  Glasgow  Union  R.  Co.  v.  Hunter, 
L.  R.  2  H.  L.  (Sc.)  78.  See  also  Jones  v. 
Stanstead,  etc.,  R.  Co.,  L.  R.  4  P.  C.  98,  upon 
the  Canadian  General  Railway  Act. 

2.  Condemnation  by  the  State  or  Public  Cor- 
poration—  United  States. — Great  Falls  Mfg. 
Co.  v.  Garland,  25  Fed.  Rep.  521. 

Alabama. — Lowndes  County  v.    Bowie,  34 
Ala.  461. 

Georgia. — Young  v.  Harrison,  6  Ga.  130. 

Indiana. — Dronberger  v.  Reed,  11  Ind.  420; 
jeffersonville,  etc.,  R.  Co.  v.  Daugherty,  40 
2nd.  33;  Rudisill  v.  State,  40  Ind.  485. 

Massachusetts. — Talbot  v.  Hudson,  16  Gray 
{Mass.  )  417;  Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  518. 

Michigan. — People  v.  Michigan  Southern 
R.  Co.,  3  Mich.  496. 

Minnesota. — State  v.  Bruggerman,  31  Minn. 
493;  State  v.  Messenger,  27  Minn.  119; 
Woodruff  v.  Glendale,  26  Minn.  78. 

Missouri. — Walther  v.  Warner,  25  Mo.  277. 

New  Hampshire. — Ash  v.  Cummings,  50 
N.  H.  591;  Orr  v.  Quimby,  54  N.  H.  590. 

New  Jersey. — Wheeler  v.  Essex  Public  Road 
Board,  39  N.  J.  L.  291;  Loweree  v.  Newark, 
38  N.  J.  L.  151. 

New  York. — Wheelock  v.  Young,  4  Wend. 
(N.  Y.)  647;jColes  v.  Williamsburgh,  10  Wend. 
(N.  Y.)  659;  Case  v.  Thompson,  6  Wend.  (N. 
Y.)  634;  Matter  of  New  York,  34  Hun  (N.  Y.) 
441;  Ballou  v.  Ballou,  78  N.  Y.  325. 
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North  Carolina.  — Stale  v.  Mclver,  88  N. 
Car.  686. 

Ohio. — Zimmerman  v.  Canfield,  42  Ohio 
St.  463. 

Pennsylvania. — Yost's  Report,  17  Pa.  St. 
524;  Pittsburgh  v.  Scott,  1  Pa.  St.  3og;Cham- 
berlin  v.  Morgan,  68  Pa.  St.  168;  Long  v. 
Fuller,  68  Pa.  St.  170;  Keene  v.  Bristol,  26 
Pa.  St.  46;  Hatermehl  v.  Dickerson,  8  Phila. 
(Pa.)  2S2. 

Wisconsin. — Brock  v.  Hishen,  40  Wis.  674; 
Smith  v.  Gould,  59  Wis.  631 ;  Powers  v.  Bears, 
12  Wis.  213,  78  Am.  Dec.  733;  Shepardson  v. 
Milwaukee,  etc.,  R.  Co.,  6  Wis.  605;  Smeaton 
v.  Martin,  57  Wis.  364;  Norton  v.  Peck,  3 
Wis.  714;  Robbins  v.  R.  Co.,  6  Wis.  636. 

Illustrations  —  Opinions  of  Courts.  —  When 
private  property  is  taken  direct  by  the  com- 
monwealth for  the  public  use  it  is  not  neces- 
sary or  usual  that  the  commonwealth  should 
be  made  subject  to  compulsory  process  for 
the  collection  of  the  money  to  be  paid  by  way 
of  compensation;  it  is  sufficient  if  the  statute 
provide  for  the  assessment  of  the  damages  in 
the  ordinary  manner  and  direct  that  the  dam- 
ages so  assessed  be  paid  out  of  the  treasury 
of  the  commonwealth  and  authorize  the  gov- 
ernor to  draw  his  warrant  therefor.  Talbot 
v.  Hudson,  16  Gray  (Mass.)  417.  In  this 
case  Chief  Justice  Bigelow  said  that  this  was 
clearly  an  appropriation  of  so  much  money  as 
might  be  necessary  to  pay  the  damages  which 
might  be  assessed.  It  was  a  pledge  of  the 
faith  and  credit  of  the  commonwealth  made 
in  the  most  solemn  and  authentic  manner  for 
the  payment  of  the  damages  as  soon  as  they 
were  ascertained  and  liquidated  by  due  pro- 
cess of  law. 

In  Connecticut  River  R.  Co.  v.  Franklin, 
127  Mass.  50,  it  was  held  that  the  Massa- 
chusetts statute  of  1S78,  c.  277,  empowering 
a  railroad  owned  by  the  state  to  condemn 
lands,  and  making  no  other  provision  for 
compensation  to  the  owner  than  that  the  pay- 
ment should  be  made  from  the  earnings  of 
the  road,  was  unconstitutional,  although 
such  earnings  would  probably  be  sufficient  to 
pay  the  damages.  In  this  case  Gray,  C.J., 
in  a  very  able  opinion  wherein  many  cases 
are  reviewed,  said  :  "  Statutes  taking  private 
property  for  a  public  highway,  and  providing 
for  the  ascertaining  of  the  damages,  and  for 
payment  thereof  out  of  the  treasury  of  the 
county,  town,  or  city ,  have  often  been  held  to 
be  constitutional.  Haverhill  Bridge  v.  County 
Com'rs,  103  Mass.  120;  Chapman  v.  Gates, 
54  N.  Y.  132;  Loweree  v.  Newark,  38  N.  J.  L. 
151;  Yost's  Report,  17  Pa.  St.  524;  Powers 
v.  Bears,  12  Wis.  213,  220;  Com'rs  v.  Bowie, 
34  Ala.  461.  But,  in  the  cases  in  which  it 
has  been  so  held,  the  liability  to  pay  the 
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(6)  Where  Impossible  to  Estimate  i 

•damages  rested  upon  the  whole  property 
•of  the  inhabitants  of  the  municipality,  and 
might  be  enforced  by  writ  of  execution  or 
warrant  of  distress,  or  by  mandamus  to 
compel  the  levy  of  a  general  tax.  Hill  v. 
Boston,  122  Mass.  344,  350;  Rose  v.  Taunton, 
1 19  Mass.  99,  101;  Bloodgood  v.  Mohawk, 
etc.,  R.  Co.,  18  Wend.  (N.  Y.)  1,  17,  and 
Rexford  v.  Knight,  I  Kern.  308,  314,  above 
cited;  Com.  v.  Com'rsof  Allegheny,  37  Pa.  St. 
■237.  277!  Minhinnah  v.  Haines,  29  N.  J.  L.  388; 
Brock  v.  Hishen,  40  Wis.  674.  The  rule  has 
not  been  extended  to  cases  in  which  only  a 
special  fund  was  charged  with  the  payment 
of  the  damages,  and  the  municipality  had  no 
power  to  levy  a  general  tax  to  pay  them. 
Chapman  v.  Gates,  54  N.  Y.  146:  Keene  v. 
Bristol,  26  Pa.  St.  46.  In  Ash  v.  Cummings, 
•50  N.  H.  591,  621,  it  was  said  :  '  In  cases 
where  the  state,  or  a  county,  or  a  town,  is  to 
be  made  liable  for  the  damages  which  an 
individual  may  suffer  by  having  his  property 
taken  for  the  public  use,  it  is  not  so  important 
that  the  compensation  should  be  paid  or  se- 
cured in  advance,  provided  the  law  provides 
a  certain  and  expeditious  way  of  ascertaining 
and  recovering  it,  because  there  the  presump- 
tion and  the  fact  are  that  these  municipalities 
are  always  responsible.'  And  the  saying 
was  quoted  with  approval  by  a  majority  of 
the  court  in  Orr  v.  Quimby,  54  N.  H.  590, 
594.  But  in  each  case  it  was  obiter  dictum. 
Ash  v.  Cummings  was  the  case  of  a  mill-dam 
•erected  by  one  individual  to  the  injury  of  an- 
other. In  Orr  v.  Quimby  it  was  admitted 
that  the  only  question  to  be  determined  was 
whether  the  defendant  had  the  right  to  enter 
and  cut  trees  on  the  plaintiff's  land,  and  that 
the  question  whether  the  land  could  be  per- 
manently occupied  without  assessment  and 
payment  of  damages  did  notarise.  54  N.  H. 
596.  And  the  position  assumed  in  the  dictum 
above  quoted  was  strongly  controverted  in 
an  elaborate  dissenting  opinion  of  Mr.  Justice 
Doe,  as  it  had  previously  been  in  an  able 
judgment  of  the  Supreme  Court  of  Maine, 
delivered  by  Chief  Justice  Shepley.  Cush- 
man  v.  Smith,  34  Me.  247  " 

A  provision  deferring  payment  of  compen- 
sation for  a  time  sufficient  to  enable  the  state 
or  municipality  to  collect,  by  the  process  of 
taxation  provided  in  the  act,  the  money  re- 
quired, is  not  unconstitutional,  although 
meanwhile  no  interest  is  allowed  and  the 
public  assumes  possession.  Hammersley  v. 
New  York,  56  N.  Y.  533. 

In  Great  Falls  Mfg.  Co.  v.  Garland,  25 
Fed.  Rep.  521,  the  court  said  :  "There  are 
numerous  cases  reported  in  which  the  courts 
have  relaxed  the  strict  rule  applicable  to  pri- 
vate corporations  in  favor  of  the  sovereign 
poweritself,  where  the  legislature  hasdeemed 
the  importance  and  urgency  of  the  public  use 
sufficient  to  call  for  taking  the  property  be- 
fore the  compensation  is  ascertained,  and 
where  the  solvency  of  the  state  was  undoubt- 
ed, its  good  faith  unquestioned,  an  adequate 
method  of  ascertaining  the  compensation 
provided,  which  the  party  could  pursue  of 
his  own  motion,  and  the  delay  in  payment 
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images  in  Advance. — There  are  cases 

only  caused  by  the  unavoidable  checks  and 
precautions  with  regard  to  payments  and  ex- 
penditures of  public  moneys." 

In  Sage  v.  Brooklyn,  89  N. Y.  189,  Andrews, 
Ch.  J.,  speaking  for  the  court,  said:  "  It  is,  I 
think,  a  plain  proposition  that  a  law  author- 
izing the  taking  of  a  man's  land,  and  remit- 
ting him  for  his  sole  remedy  for  compensation 
to  a  fund  to  be  obtained  by  taxation  of  cer- 
tain specified  lands  in  a  limited  district,  ac- 
cording to  benefits,  is  not  a  sure  and  adequate 
provision,  dependent  upon  no  '  hazard,  casu- 
alty, or  contingency  whatever,'  such  as  law 
and  justice  require  to  meet  the  constitutional 
requirement.  The  pledge  of  the  faith  and 
credit  of  the  state,  or  of  one  of  its  political 
divisions,  for  the  payment  of  the  property 
owner,  accompanied  with  practical  and  avail- 
able provisions  for  securing  the  application  of 
the  public  faith  and  credit  to  the  discharge  of 
the  constitutional  obligation  of  payment,  has 
been  held  to  be  a  certain  and  sufficient  remedy 
within  the  law.  But  a  remedy  for  compensa- 
tion contingent  upon  the  realization  of  i, 
fund  from  taxation  for  benefits  within  a  lin- 
ked assessment  district,  does  not  meet  the 
constitutional  requirement.  The  inadequacy 
of  such  a  provision  finds  in  the  circumstances 
of  this  case  ample  illustration.  See  C.iap- 
man  v.  Gates,  54  N.  Y.  146." 

In  Keene  v.  Bristol,  26  Pa.  St.  46,  it  ap- 
peared that  the  power  of  taxation  in  the  bor- 
ough was  so  limited  that  the  anwunt  of  dam- 
ages likely  to  be  occasioned  to  trie  land  in 
question  by  the  laying  out  of  a  street  could 
not  be  paid  within  a  reasonable  time,  and 
the  court  restrained  by  injunction  the  work 
until  security  for  the  compensation  was  given. 

Where  the  municipality  is  absolutely  re- 
quired to  pay,  within  four  months  after  the 
confirmation  of  the  commissioner's  report,  the 
compensation  awarded,  and  in  case  of  default 
is  made  liable,  after  demand,  to  an  action  by 
the  parties  whose  lands  have  been  taken, 
such  provision  is  sufficient.  Matter  of  Applica- 
tion of  Mayor,  etc.,  of  New  York,  99  N.Y.569. 

In  Brock  v.  Hishen,  40  Wis.  674,  the  court 
said  :  "  The  statute  under  which  the  plain- 
tiffs' land  was  condemned  to  the  public  use 
provided  a  method  for  ascertaining  their  dam- 
ages, and  such  damages  were  ascertained 
pursuant  thereto.  It  also  provided  that  the 
town  board  should  audit  the  amount  of  such 
damages,  and  that  a  tax  should  be  levied  on 
all  taxable  property  in  the  town  to  pay  the 
same.  Any  officer  failing  in  his  duty  in  the 
premises  would,  on  proper  application,  be 
compelled  to  it  by  the  courts.  There  is  no 
possibility  for  the  plaintiffs  to  lose  their  dam- 
ages if  they  resort  to  the  plain  and  speedy 
processes  which  the  law  places  at  their  com- 
mand to  compel  the  town  to  pay  such  dam- 
ages." 

Where,  by  resolution  of  the  board  of  su- 
pervisors of  a  county  which  had  ordered  the 
opening  of  a  street  under  legislative  author- 
ity in  a  certain  town,  the  town  was  author- 
ized to  issue  bonds  to  pay  for  the  same,  to  be 
paid  out  of  the  general  tax  so  far  as  the  as- 
sessments proved  insufficient,  there  was  held 
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where  it  is  impossible  to  estimate  damages  in  advance  of  the  taking.  In  such 
cases,  if  the  payment  is  reasonably  certain  the  strict  rule  is  relaxed.1 

c.  Waiver  of  Prepayment. — The  condition  of  prepayment  of  compensa- 
tion being  for  the  benefit  of  the  landowner,  he  may  waive  it  by  giving  his  con- 
sent that  the  entry  be  made  or  by  acquiescing  in  it.2 


to  be  adequate  and  certain  provision  made 
for  compensation  to  the  landowner.  In  the 
Matter  of  the  Application  of  Church,  92  N.  Y. 
1.  Here  the  court  said:  "  Nor  is  the  system 
of  awards  and  the  provision  for  the  pay- 
ment thereof  inadequate  and  uncertain.  By 
force  of  the  resolutions  of  the  county  board 
the  public  purse  of  the  town  is  made  respon- 
sible for  any  deficiency  in  the  awards  result- 
ing from  failure  of  the  assessments,  and  to 
enable  payment  to  be  more  readily  made,  the 
town  is  authorized  to  borrow  the  necessary 
amount  by  the  issue  of  its  bonds,  and  these 
are  to  be  paid  out  of  the  general  tax  of  the 
whole  town  so  far  as  the  assessments  are  inad- 
equate. The  difficulty  and  uncertainty  of  pay- 
ment commented  upon  in  Chapman  v.  Gates, 
54  N.  Y.  145,  and  Sage  v.  City  of  Brooklyn, 
89  N.  Y.  189  does  not  here  exist." 

1.  Where  Damages  Cannot  Be  Estimated  in 
Advance. — Great  Falls  Mfg.  Co.  v.  Garland, 
25  Fed.  Rep.  521  ;  Orr  v.  Quimby,  54  N.  H. 
590. 

2.  Waiver  of  Prepayment — Alabama, — New 
Orleans,  etc.,  R.  Co.  v.  Jones,  68  Ala.  48, 
2  Am.  &  Eng.  R.  Cas.  425. 

Connecticut. — Foot  v.  New  Haven,  etc.,  Co., 
23  Conn.  214. 

Georgia. — Griffin  v.  Augusta,  etc.,  R.  Co., 
70  Ga.  164. 

Indiana. — Nelson  v.  Fleming,  56  Ind.  310  ; 
Leviston  v.  Junction  R.  Co.,  7  Ind.  597. 

Kansas. — Cohen  v.  St.  Louis,  etc.,  R.  Co., 
34  Kan.  158,  55  Am.  Rep.  242,  22  Am.  & 
Eng.  R.  Cas.  116. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v. 
Thompson,  18  B.  Mon.  (Ky.)  735. 

Louisiana. — Payne  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  43  La.  Ann.  981  ;  St. 
Julien  v.  Morgan,  etc.,  R.  Co.,  35  La.  Ann. 
924;  Bourdier  v.  Morgan's  Louisiana,  etc., 
R.,  etc.,  Co.,  35  La.  Ann.  947. 

Missouri. — Provolt  v.  Chicago,  etc.,  R.  Co., 
57  Mo.  256,  9  Am.  Ry.  Rep.  161  ;  Snyder  v. 
Chicago,  etc.,  R.  Co.,  112  Mo.  527. 

New  Hampshire.  —  Blaisdell  v.  Portsmouth, 
etc.,  R.  Co.,  51  N.  H.  483  ;  Manchester,  etc., 
R.  Co.  v.  Keene,  62  N.  H.  81. 

New  York. — Selden  v.  Delaware,  etc. ,  Canal 
Co.,  29. N.  Y.  634  ;  Miller  v.  Auburn,  etc.,  R. 
Co.,  6  Hill  (N.  Y.)  61. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Pfeuffer, 
56  Tex.  66. 

Vermont. — Knapp  v.  McAuley,  39  Vt.  275  ; 
McAulay  v.  Western  Vermont  R.  Co.,  33  Vt. 
311,  78  Am.  Dec.  627. 

Wisconsin. — Rusch  v.  Milwaukee,  etc.,  R. 
Co.,  54  Wis.  136;  Milwaukee,  etc.,  R.  Co.  v. 
Strange,  63  Wis.  178;  Taylor  v.  Chicago,  etc., 
R.  Co.,  63  Wis.  327  ;  Hanlin^.  Chicago,  etc., 
R.  Co.,  61  Wis.  515. 

Illustrations. — "The  owner  may,  if  he  is 
tui  juris,  waive  the  right  to  exact  prepayment 
of  damages  by  consenting,  expressly  or  by 
clear  implication,  to  extend  credit  to  the  per- 


son condemning,  allowing  the  damages  to 
remain  a  debt  ;  but  such  waiver  is  not  to  be 
inferred  without  a  clear  indication,  by  words 
or  acts,  that  the  owner  will  not  insist  on  his 
constitutional  right."  New  Orleans,  etc.,  R. 
Co.  v.  Jones,  68  Ala.  48,  2  Am.  &  Eng.  R. 
Cas.  425. 

No  objection  by  the  landowner  for  several 
years  may  be  a  waiver.  Payne  v.  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.,  43  La.  Ann. 
981. 

Waiver  by  the  owner  may  be  inferred  from 
a  license,  express  or  implied,  to  go  upon 
the  land  and  make  the  contemplated  improve- 
ments. Snyder  v.  Chicago,  etc.,  R.  Co.,  112: 
Mo.  527. 

License  is  implied  where  the  owner  of  land 
upon  which  entry  has  been  made  without 
making  compensation,  permits  the  continued 
use  of  the  land  by  the  company  and  neglects 
to  enforce  his  rights.  Northern  Pac.  R.  Co. 
v.  Burlington,  etc.,  R.  Co.,  2  McCrary 
(U.  S.)  203,  4  Fed.  Rep.  298.  License  will  be 
implied  where  the  owner  knowingly  allows  a 
corporation  to  take  possession  of  his  land  and 
expend  large  sums  of  money  upon  it.  But 
conduct  that  will  estop  the  landowner  will 
not  necessarily  estop  a  mortgagee  or  benefi- 
ciary in  a  deed  of  trust.  Snyder  v.  Chicago, 
etc.,  R.  Co.,  112  Mo.  527. 

A  direction  by  a  mortgagee  to  the  owner  of 
the  equity  of  redemption  to  obtain  all  the 
damages  possible  from  the  corporation  pur- 
posing to  take  part  of  the  mortgaged  premises 
does  not  amount  to  a  waiver  of  prepayment. 
Where,  however,  the  mortgagee  authorizes 
the  mortgagor  to  grant  to  the  corporation  the 
right  of  way  over  the  land,  and  to  settle  the 
damages  therefor  with  the  company,  the  acts 
of  the  mortgagor  are  binding  on  the  mort- 
gagee. Snyder  v.  Chicago,  etc.,  R.  Co.,  112 
Mo.  527. 

Effect  of  Waiver  of  Prepayment. — Where  the 
landowner  has  waived  his  right  to  prepay- 
ment of  compensation,  express  or  implied,  he 
is  estopped  to  claim  the  land,  and  ejectment 
will  not  lie  to  dispossess  the  company.  Web- 
ster v.  Kansas  City,  etc.,  R.  Co.,  116  Mo.  114. 
The  landowner  is  not,  however,  without  rem- 
edy, for  he  may  recover  in  an  action  for 
damages  for  the  land  actually  taken  and  for 
injuries  to  the  remainder.  Webster  v.  Kansas 
City,  etc.,  R.  Co.,  116  Mo.  114. 

Transfer  of  Title — Lien. — Where  the  owner 
of  land  across  which  a  railroad  has  been  sur- 
veyed arrd  located  consents  that  construction 
may  proceed  before  his  damages  are  paid, 
and  under  an  agreement  that  they  shall  be 
subsequently  ascertained  and  paid,  and  the 
land  is  thereupon  taken  possession  of  by  the 
railroad  company,  and  the  road  constructed 
over  it,  the  title  to  the  land  passes,  and  the 
owner  retains  no  lien  upon  it  for  his  dam- 
ages, but  must  look  for  payment  to  the  party 
to  whom  he  gave  credit.  Knapp  v.  McAuley,. 
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5.  How  Compensation  Made — a.  In  Money. — The  general  rule  is  that  the 
property  owner  cannot  be  compelled  to  accept  as  compensation  anything  but 
money.1  Thus  he  may  not  be  forced  to  take  payment  in  other  lands  ; 2  nor  in 
improvement  certificates;3  nor  in  canal  scrip;4  nor  in  the  bonds  of  the  cor- 
poration.5 In  the  absence  of  the  assent  of  the  parties,  the  commissioners 
have  no  power  to  reduce  the  amount  of  damages  by  prescribing  the  reserva- 
tion of  certain  easements  in  favor  of  the  owner,  or  the  performance  by  the 
expropriator  of  certain  acts,  such  as  the  construction  of  crossings,  bridges,  or 
cattle-guards,  or  the  opening  of  a  highway,  for  the  benefit  of  the  owner.6 
There  is  a  division  of  opinion  as  to  whether  benefits  can  be  considered  in 
making  compensation.7 

b.  Security  for  Payment — Eight  to  Enter  Under — Some  state  constitu- 
tions require  an  actual  payment  of  compensation  in  money.  In  such  states, 
of  course,  security  for  payment  is  not  allowed  even  as  temporary  com- 
pensation.8 

Bond  Approved  by  the  Court. — But  in  states  where  there  is  no  express  constitu- 
tional provision  requiring  actual  payment  as  a  prerequisite  to  entry,  a  bond 
approved  by  the  court  is  sufficient  to  confer  upon  the  company  the  right  to> 


39  Vt.  275  ;  McAulay  v.  Western  Vermont 
R.  Co.,  33  Vt.  311,  78  Am.  Dec.  627. 

1.  Payment  in  Money — California. — Sanborn 
v.  Belden,  51  Cal.  266. 

Colorado. — Burlington,  etc.,  R.  Co.  v. 
Schweikart,  10  Colo.  178. 

Florida. — Moody  v.  Jacksonville,  etc.,  R. 
Co.,  20  Fla.  597,  14  Am.  &  Eng.  R.  Cas.  53. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  Teters, 
68  111.  144;  Chicago,  etc.,  R.  Co.  v.  Melville, 
66  111.  329;  Chicago,  etc.,  R.  Co.  v.  Spring- 
field, etc.,  R.  Co.,  67  111.  142. 

Iowa. — Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288. 

Maryland. — Pennsylvania  R.  Co.  v.  Balti- 
more, etc.,  R.  Co.,  60  Md.  263;  Hamilton  v. 
Annapolis,  etc.,  R.  Co.,  I  Md.  Ch.  107,  I  Md. 
553- 

Massachusetts. — Com.  v.  Peters,  2  Mass. 
125;  Presbrey  v.  Old  Colony,  etc.,  R.  Co., 

103  Mass.  1;  Drury  v.  Midland  R.  Co.,  127 
Mass.  571;  Ham  v.  Salem,  100  Mass.  350. 

Michigan. — Toledo,  etc.,  R.  Co.  v.  Munson, 
57  Mich.  42. 

Minnesota. — Winona,  etc.,  R.  Co.  v.  Wal- 
dron,  11  Minn.  539,  88  Am.  Dec.  100. 

Mississippi. — Brown  v.  Beatty,  34  Miss. 
241,  69  Am.  Dec.  389;  Isom  v.  Mississippi 
Cent.  R.  Co.,  36  Miss.  300. 

Missouri. — Chicago, etc. ,  R.  Co.  v.  M'Grew, 

104  Mo.  282. 

Neiu  Jersey. — Butler  v.  Ravine  Road  Sewer 
Com'rs,  39  N.  J.  L.  665. 

New  York. — Hill  v.  Mohawk,  etc.,  R.  Co.,  7 
N.  Y.  152:  New  York,  etc.,  R.  Co.  v.  Bell,  28 
Hun  (N.  Y.)  426;  Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  (N.  Y.)  17,  31  Am.  Dec. 
313- 

Ohio.— Central  Ohio  R.  Co.  v.  Holler,  7 
Ohio  St.  220. 

Pennsylvania. — Com.  v.  Pittsburg,  etc.,  R. 
Co.,  58  Pa.  St.  26;  Pittsburgh,  etc.,  R.  Co.  v. 
Rose,  74  Pa.  St.  362. 

Tennessee. — Wood  folk  v.  Nashville,  etc.,  R. 
Co.,  2  Swan  (Tenn.)  422. 

West  Virginia. — Chesapeake,  etc.,  R.  Co. 
v.  Halstead,  7  W.  Va.  301;  Chesapeake,  etc., 
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R.  Co.  v.  Patton,  6  W.  Va.  147. 

Wisconsin. — Milwaukee,  etc.,  R.  Co.  v. 
Strange,  63  Wis.  178,  20  Am.  &  Eng.  R.  Cas. 
413- 

2.  Other  Lands  as  Payment. — Vanhorne  v. 
Dorrance,  2  Dall.  (U.  S.)  304;  Com.  v.  Peters, 
2  Mass.  125;  Chicago,  etc.,  R.  Co.  v.  McGrew, 
104  Mo.  282. 

3.  Improvement  Certificates. — Even  where 
the  credit  of  a  city  was  pledged,  it  was  not 
considered  sufficient.  Butler  v.  Ravine  Road 
Sewer  Com'rs,  39  N.  J.  L.  665. 

4.  Canal  8crip. — State  v.  Beackmo,  S 
Blackf.  (Ind.)246. 

5.  Corporate  Bonds. — Hamilton  v.  Annapolis, 
etc.,  R.  Co.,  1  Md.  Ch.  107. 

6.  Performance  of  Certain  Acts — Reservation  of 
Easements. — Chicago,  etc.,  R.  Co.  v.  Spring- 
field, etc.,  R.  Co.,  67  111.  142;  Drury  v.  Mid- 
land R.  Co.,  127  Mass.  571;  Pittsburg,  etc., 
R.  Co.  v.  Rose,  74  Pa.  St.  362;  Chicago,  etc., 
R.  Co.  v.  Melville,  66  111.  329;  Hill  v.  Mo- 
hawk, etc.,  R.  Co.,  7  N.  Y.  157;  Chesapeake, 
etc.,  R.  Co.  v.  Halstead,  7  W.  Va.  301;  Chi- 
cago, etc.,  R.  Co.  v.  McGrew,  104  Mo.  2S2; 
Burlington,  etc.,  R.  Co.  v.  Schweikart,  10 
Colo.  178.  In  the  last  case  a  railroad  com- 
pany, seeking  to  condemn  a  right  of  way  over 
property,  offered  to  open  a  highway  to  the 
property  across  other  lands,  which  it  was 
claimed  would  make  the  property  more  valu- 
able, and  urged  this  in  reduction  of  damages. 
It  was  held  that  both  the  constitution  and 
the  statutes  of  the  state  relating  to  eminent- 
domain  proceedings  contemplate  compensa- 
tion to  the  owner  in  money  ;  and  therefore 
the  commissioners  could  not  consider  such 
offer  as  affecting  the  damages  in  the  absence 
of  an  agreement  between  the  company  and 
the  landowner. 

7.  See  infra,  this  section.  Benefits. 

8.  Vilhac  v.  Stockton,  etc.,  R.  Co.,  53  Cal. 
208  ;  Covington  Short-Route  Transfer  R.  Co. 
v.  Piel,  87  Ky.  267,  33  Am.  &  Eng.  R.  Cas. 
207  ;  Ferris  v.  Bramble,  5  Ohio  St.  109  ;  San- 
born v.  Belden,  51  Cal.  266  ;  Moody  v.  Jack- 
sonville, etc.,  R.  Co.,  20  Fla.  597. 
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enter.  It  is  not  a  complete  substitute  for  payment,  nor  is  it  payment  in  the 
strict  sense.    It  serves  as  payment  for  all  purposes  for  the  time  being.1 

Pending  Appeal. — Where  an  appeal  is  taken,  the  party  condemning  may  de- 
posit in  the  lower  court  the  amount  assessed,  and  will  then  be  entitled  to 
take  possession  of  the  property,  providing  there  is  a  statute  authorizing  pos- 
session. * 

c.  JUDGMENT. — A  judgment  against  the  party  condemning,  with  the  right 
to  have  execution  thereof,  is  not  just  compensation  to  the  landowner.  A 
judgment  is  but  security  for  compensation  or  satisfaction  which  may  or  may 
not  prove  productive.3 

1.  Bond  to  Secure  Payment  —  Arkansas. — 
Cairo,  etc.,  R.  Co.  v.  Turner,  31  Ark.  494. 

California. — Fox  v.  Western  Pac.  R.  Co., 
31  Cal.  538. 

Georgia. — Selma,  etc.,  R.  Co.  v.  Gammage, 
63  Ga.  604;  Doe  v.  Georgia  R.,  etc.,  Co.,  1 
Ga.  524. 

Illinois. — Shute  v.  Chicago,  etc.,  R.  Co.,  26 
111.  436  ;  Johnson  v.  Joliet,  etc.,  R.  Co.,  23  111. 
202. 

Minnesota. — Curtis  v.  St.  Paul,  etc.,  R.  Co., 
21  Minn.  497  ;  Warren  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  18  Minn.  384  ;  Weir  v.  St.  Paul, 
etc.,  R.  Co.,  18  Minn.  155  ;  Hursh  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  17  Minn.  439; 
Gray  v.  First  Div.  St.  Paul,  etc.,  R.  Co.,  13 
Minn.  315. 

Missouri. — Walther  v.  Warner,  25  Mo.  277. 

New  York. — Matter  of  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  116  ;  Rider  v.  Stryker, 
63  N.  Y.  136  ;  Bloodgood  v.  Mohawk,  etc.,  R. 
Co.,  18  Wend.  (N.  Y.)  9,  31  Am.  Dec.  313  ; 
People  v.  Hayden,  6  Hill  (N.  Y.)  359  ;  Sage  v. 
Brooklyn,  89  N.  Y.  189  ;  Matter  of  U.  S.,  96 
N.  Y.  227. 

Pennsylvania. — Fries  v.  Southern  Pennsyl- 
vania R.,  etc.,  Co.,  85  Pa.  St.  73  ;  Dimmick  v. 
Brodhead,  75  Pa.  St.  464  ;  McClinton  v.  Pitts- 
burg, etc.,  R.  Co.,  66  Pa.  St.  404. 

The  bond  on  filing  which  a  company  may, 
under  Minn.  Gen.  Stat.,  §  23,  c.  34,  go  on 
with  the  construction  of  its  railroad,  secures 
the  owner  his  compensation  within  the  mean- 
ing of  the  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  for  public 
use  without  due  compensation.  Weir  v.  St. 
Paul,  etc.,  R.  Co.,  18  Minn.  155. 

Giving  Bond  Passes  Title. — A  company  un- 
able to  agree  with  the  owner  of  lands  for 
right  of  way  gave  a  bond  and  took  posses- 
sion for  railroad  purposes.  Subsequently  the 
railroad  and  property  were  sold  under  pro- 
ceedings of  foreclosure  upon  a  mortgage.  It 
was  held,  in  a  proceeding  against  the  pur- 
chasers to  compel  the  payment  of  land  dam- 
ages, that  the  purchaser  took  a  clear  title 
and  that  the  owner  of  the  land  was  thrown 
back  upon  the  bond  for  his  damages.  Fries 
v.  Southern  Pennsylvania  R. ,  etc.,  Co.,  85  Pa. 
St.  73,  18  Am.  Ry.  Rep.  375  ;  Hoffman's  Ap- 
peal. 118  Pa.  St.  512. 

What  Covered  by  the  Bond. — A  bond  filed  by 
a  railroad  company  when  locating  its  road  is 
a  security  for  all  damages  that  may  occur 
from  the  construction  also  ;  both  are  but  one 
injury,  and  a  bond  filed  for  one  is  therefore 
security  for  all.  Wadhams  v.  Lackawanna, 
etc.,  R.  Co.,  42  Pa.  St.  303. 


2.  Possession  Pending  Appeal —  United  States. — 
Eidemiller  v.  Wyandotte  City,  2  Dill.  (U.  S.) 
376;  Northern  Pac.  R.  Co.  v.  St.  Paul,  etc., 
R.  Co.,  1  McCrary  (U.  S.)  302,  3  Fed.  Rep. 
702  ;  Payne  v.  Kansas,  etc.,  R.  Co.,  46  Fed. 
Rep.  546,  47  Am.  &  Eng.  R.  Cas.  228. 

Indiana. — Baltimore,  etc.,  R.  Co.  v.  John- 
son, 84  Ind.  420;  Norristown,  etc.,  Turnpike 
Co.  v.  Burket,  26  Ind.  53  ;  Lake  Erie,  etc., 
R.  Co.  v.  Kinsey,  87  Ind.  514,  14  Am.  &  Eng. 
R.  Cas.  309  ;  Indianapolis,  etc.,  R.  Co.  v. 
Brower,  12  Ind.  374. 

Io7va. — Peterson  v.  Ferreby,  30  Iowa  327  ; 
Hastings  v.  Burlington,  etc.,  R.  Co.,  38  Iowa 
316  ;  Downing  v.  Des  Moines  Northwestern 
R.  Co.,  63  Iowa  177,  14  Am.  &  Eng.  R.  Cas. 
317- 

A'ansas. — Central  Branch  Union  Pac.  R. 
Co.  v.  Atchison,  etc.,  R.  Co.,  28  Kan.  453,  10 
Am.  &  Eng.  R.  Cas.  528  ;  Kansas  City  v. 
Kansas  Pac.  R.  Co.,  18  Kan.  331  ;  St. 
Joseph,  etc.,  R.  Co.  v.  Callender,  13  Kan.  496. 

Kentucky.  —  Arnold  v.  Covington,  etc.. 
Bridge  Co.,  1  Duv.  (Ky.)  372. 

Missouri. — State  v.  Dickson%  3  Mo.  App. 
464;  St.  Louis,  etc.,  R.  Co.  v.  Evans,  etc.. 
Brick  Co.,  85  Mo.  307,  22  Am.  &  Eng.  R. 
Cas.  518,  15  Mo.  App.  152. 

New  Jersey. — Cooper  v.  Chester  R.  Co.,  19 
N.  J.  Eq.  199 ;  Doughty  v.  Somerville, 
etc.,  R.  Co.,  21  N.  J.  L.  442  ;  Mercer,  etc.,  R. 
Co.  v.  Delaware,  etc.,  R.  Co.,  26  N.  J.  Eq. 
464. 

New  York. — Matter  of  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  116;  Matter  of  New 
York,  etc.,  R.  Co.,  98  N.  Y.  12,  39  Hun  (N. 
Y.)  338. 

Ohio. — Wagner  v.  New  York,  etc.,  R.  Co., 
38  Ohio  St.  32,  10  Am.  &  Eng.  R.  Cas.  380. 

Pennsylvania. — Schuler  v.  Northern  Lib- 
erties, etc.,  R.  Co.,  3  Whart.  (Pa.)  555. 

West  Virginia. — Grafton,  etc.,  R.  Co.  v. 
Foreman,  24  W.  Va.  662. 

3.  Judgment  Not  Compensation  —  United 
States. — Prvzbylovvicz  v.  Missouri  River  R. 
Co.,  3  McCrary  (U.  S.)  586,  17  Fed.  Rep.  492. 

California. — Colton  v.  Rossi,  9  Cal.  595. 

Connecticut. — Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716. 

Florida. — Moody  v.  Jacksonville,  etc.,  R. 
Co.,  20  Fla.  597,  14  Am.  &  Eng.  R.  Cas.  53. 

Georgia. — Southwestern  R.  Co.  v.  Southern, 
etc.,  Tel.  Co.,  46  Ga.  43,  12  Am.  Rep.  5S5  ; 
Powers  v.  Armstrong,  19  Ga.  427. 

Illinois.  —  Peoria,  etc.,  R.  Co.  v.  Peoria, 
etc.,  R.  Co.,  66  111.  174  ;  Chicago,  etc..  R.  Co. 
v.  Bull,  20  111.  218. 


146 


Volume  X. 


Compensation. 


EMINENT  DOMAIN.      Estimation  According  to  Time. 


6.  Time  with  Reference  to  Which  Compensation  Is  to  Be  Estimated — a.  TIME 
OF  Taking  OR  Entry. — It  is  often  a  question  of  considerable  importance  as 
to  the  time  with  reference  to  which  compensation  is  to  be  computed.  There 
is  much  variance  of  opinion  on  this  point,  which  largely  results,  no  doubt, 
from  the  peculiarities  of  different  state  statutes  authorizing  condemnation,  and 
also  from  the  fact  that  some  state  constitutions  require  payment  of  the  com- 
pensation before  entry,  while  others  allow  payment  after  entry.  But  the 
general  rule  is  that  the  owner  is  entitled  to  what  his  land  was  worth  at  the 
time  of  the  taking. 1 


Iowa. — White  v.  Wabash,  etc.,  R.  Co.,  64 
Iowa  281  ;  Irish  v.  Burlington,  etc.,  R.  Co., 
44  Iowa  380. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v.  Wilder, 
17  Kan.  239. 

Mississippi. — Stewart  v.  Raymond  R.  Co., 
7  Smed.  &  M.  (Miss.)  568  ;  Thompson  v.  Grand 
Gulf  R.,  etc.,  Co.,  3  How.  (Miss.)240,  34  Am. 
Dec.  81. 

Missouri. — Provolt  v.  Chicago,  etc.,  R.  Co., 
57  Mo.  256  ;  Walther  v.  Warner,  25  Mo.  277. 

Nebraska. — Ray  v.  Atchison,  etc.,  R.  Co.,  4 
Neb.  439. 

New  Hampshire. — Mount  Washington  Road 
Co.'s  Petition,  35  N.  H.  134  ;  Piscataqua 
Bridgs  v.  New  Hampshire  Bridge,  7  N.  H.  35. 

Texas. — Buffalo  Bayou,  etc.,  R.  Co.  v.  Fer- 
ris, 26  Tex.  588. 

In  B.  B.,  Brazos,  etc.,  R.  Co.  v.  Ferris,  26 
Tex.  5S8,  the  court  said  :  "  But  where, 
although  the  property  is  taken  for  a  public 
use,  compensation  for  it  must  be  made  by  a 
private  corporation,  an  execution  on  a  judg- 
ment to  be  rendered  at  least  two  terms  subse- 
quent to  the  taking  of  the  property,  cannot 
be  considered  as  adequate  compensation.  Al- 
though we  may  hold  that  the  constitution  did 
not  intend  to  use  the  word  '  compensation  ' 
as  altogether  synonymous  with  that  of  '  pay- 
ment.' yet  we  cannot  regard  a  means  of  pro- 
curing payment  which  may,  to  say  the  least 
of  it,  prove  to  be  of  doubtful  and  uncertain 
efficacy,  as  'adequate'  compensation.  To 
•constitute  the  means  of  enforcing  payment 
at  a  future  day  as  adequate  for  the  purpose 
of  compensation,  it  must  be  guaranteed  by 
something  more  certain  than  the  continuing 
solvency  of  a  railroad  company.  It  could 
1  never  have  been  the  intention  of  the  framers 
of  the  constitution  to  arrest  from  individuals, 
by  the  strong  arm  of  the  government,  their 
property,  and  leave  them  to  look  for  compen- 
sation to  the  precarious  and  uncertain  re- 
sponsibility of  a  railroad  company.  The 
property  must  be  paid  for  when  taken,  or 
within  a  reasonable  time  thereafter  ;  and  the 
making  of  compensation  must  be  as  abso- 
lutely certain  as  that  the  property  is  taken." 

Arbitration. — In  Southwestern  R.  Co.  v. 
Southwestern,  etc..  Tel.  Co.,  46  Ga.  43,  12 
Am.  Rep.  585,  the  court  said:  "The  act 
simply  provides  for  an  arbitration  to  assess 
and  award  the  damages  sustained  by  reason 
of  the  location  of  the  telegraph  line  of  the  de- 
fendant (a  foreign  corporation)  on  the  right 
of  way  of  the  complainant's  road.  There  is  no 
provision  made  in  the  act  for  the  enforce- 
ment of  the  award  against  the  property  of  the 
defendant   either    by  judgment  thereon  or 


otherwise.  The  complainants  could  not  en- 
force that  award  for  damages  except  by  a 
common-law  suit  instituted  for  that  purpose. 
There  is  no  remedy  provided  by  the  act  for 
the  enforcement  of  the  award,  even  if  the 
parties  should  voluntarily  consent  to  submit 
the  question  of  damages  to  arbitration  ;  and 
if  they  should  not  voluntarily  consent,  or  fail 
to  do  so,  there  is  no  provision  made  to  com- 
pel them.  *  *  *  This  is  not  such  a  just 
compensation  for  the  taking  of  private  prop- 
erty for  public  use  as  the  fundamental  law  of 
the  state  contemplates." 

1.  Valuation  as  of  the  Time  of  Taking— Eng- 
land.-—  Penny  v.  Penny,  L.  R.  5  Eq.  227. 

United  States. — Patterson  v.  Mississippi, 
etc.,  Boom  Co.,  3  Dill.  (U.  S.)46s;  Payne  v. 
Kansas,  etc.,  R.  Co.,  46  Fed.  Rep.  546,  47 
Am.  &  Eng.  R.  Cas.  228. 

Alabama. — Jones  v.  New  Orleans,  etc.,  R. 
Co.,  70  Ala.  227,  14  Am.  &  Eng.  R.  Cas.  217. 

Arkansas. — Texas,  etc.,  R.  Co.  v.  Cella,  42 
Ark.  528. 

California. — San  Francisco,  etc.,  R.  Co.  v. 
Mahoney,  29  Cal.  112;  Stockton,  etc.,  R.  Co. 
v.  Galgiani,  49  Cal.  139;  Fox  v.  Western  Pac. 
R.  Co.,  31  Cal.  556;  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  317,  73  Am.  Dec. 
575- 

Indiana. — Logansport,  etc.,  R.  Co.  v.  Bu- 
chanan, 52  Ind.  163. 

Iowa.  —  Daniels  v.  Chicago,  etc.,  R.  Co.,  41 
Iowa  52. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  Broquet, 
47  Kan.  571. 

Kentucky. — Arnold  v.  Covington,  etc., 
Bridge  Co.,  1  Duv.  (Ky.)  372. 

Mississippi. — Williams  -'.  New  Orleans,  etc., 
R.  Co.,  60  Miss.  689. 

Missouri.  —  Hosher  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  329;  Sedalia,  etc.,  R.  Co.  v.  Abell, 
18  Mo.  App.  633. 

Nebraska. — Missouri  Pac.  R.  Co.  v.  Hays, 
15  Neb.  224. 

Arew  Jersey. — New  York,  etc.,  R.  Co.  v. 
Stanley,  35  N.  J.  Eq.  283,  10  Am.  &  Eng.  R. 
Cas.  345. 

Rhode  Island. — Stafford  v.  Providence,  10 
R.  I.  567,  14  Am.  Rep.  710. 

Texas. — Texas,  etc.,  R.  Co.  v.  Matthews, 
60  Tex.  215. 

Wiscotisin. — Driver  v.  Western  Union  R. 
Co.,  32  Wis.  569,  14  Am.  Rep.  726;  Sweaney 
v.  U.  S.,  62  Wis.  396. 

Massachusetts  Statute  —  Filing  Location  of 
Road. — -It  has  been  held  that  where  lands 
are  taken  for  a  railroad  under  Gen.  Stat., 
c-  °3.  17  and  18,  the  damages  are  to  be 
assessed  as  of  the  date  of  filing  the  location, 
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b.  Time  of  Assessment,  Appraisement,  or  Trial. — Where  compensa- 
tion must  be  paid  before  entry  into  possession,  some  courts  hold  that  the 
valuation  should  be  as  on  the  date  of  assessment,  appraisement,  or  trial.1 

c.  Date  of  Filing  Petition. — But  in  some  cases  it  has  been  held  that 
the  compensation  to  be  paid  must  be  fixed  by  the  valuation  at  the  date  of  the 
filing  of  the  petition  by  the  party  seeking  to  condemn.2 

d.  Time  of  Projection  of  the  Work. — The  legislature  may  authorize 
the  damages  to  be  computed,  not  at  the  time  of  the  actual  taking,  but  at  the 
time  when  the  improvement  was  first  projected.3 


and  not  as  of  the  time  of  entry.  The  com- 
pany gained  its  rights  and  the  owner  sus- 
tained his  damages  by  the  filing  of  the  loca- 
tion. That  constituted  the  taking.  Hampden 
Paint,  etc.,  Co.  v.  Springfield,  etc.,  R.  Co., 
124  Mass.  118. 

1.  Time  of  Assessment — California. — Califor- 
nia Southern  R.  Co.  v.  Kimball,  61  Cal.  90; 
California  Southern  R.  Co.  v.  Colton  Land, 
etc.,  Co.  (Cal.  1884)  2  Pac.  Rep.  38,  14  Am. 
&  Eng.  R.  Cas.  194. 

Colorado. — Lamborn  v.  Bell,  18  Colo.  346. 

Georgia. — Georgia  Southern,  etc.,  R.  Co. 
v.  Small,  S7  Ga.  355. 

Indiana.— Lafayette,  etc.,  R.  Co.  v.  Mur- 
dock,  68  Ind.  137. 

Minnesota. — Blue  Earth  County  v.  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  503;  Winona,  etc.,  R. 
Co.  v.  Denman,  10  Minn.  267;  Warren  v.  St. 
Paul,  etc.,  R.  Co.,  21  Minn.  424. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
First  German  Lutheran  Cong.,  53  Pa.  St.  445. 

Wisconsin. — West  v.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  318. 

In  California  Southern  R.  Co.  v.  Colton 
Land,  etc.,  Co.  (Cal.  1884)  2  Pac.  Rep.  38,  14 
Am.  &  Eng.  R.  Cas.  194,  the  court  said:  "  The 
value,  according  to  the  constitutional  require- 
ment, must  be  ascertained  at  the  time  of 
making  the  assessment,  for  up  to  the  moment 
of  making  the  assessment  the  land,  or  its 
equivalent  value,  belongs  to  the  owner,  and  it 
is  not  subject  to  be  taken  for  public  use  until 
the  compensation  has  been  first  made;  the 
owner  is  therefore  entitled  to  recover  its 
market  value  at  that  time." 

2.  Date  of  Filing  Petition — Illinois. — Cook 
v.  South  Park  Com'rs,  61  111.  115  ;  Dupuis 
v.  Chicago,  etc.,  R.  Co.,  115  111.  97  ;  Chicago, 
etc.,  R.  Co.  v.  Catholic  Bishop,  119  111.  525. 

Massachusetts. — Burt  v.  Merchants'  Ins. 
Co.,  115  Mass.  1  ;  Burt  v.  Wigglesworth,  117 
Mass.  302. 

Nebraska. — Missouri  Pac.  R.  Co.  v.  Hays, 
15  Neb.  224,  14  Am.  &  Eng.  R.  Cas.  177. 

Oregon—  Oregon,  etc.,  R.  Co.  v.  Barlow,  3 
Oregon  311. 

In  Missouri  Pac.  R.  Co.  v.  Hays,  15  Neb. 
224,  where  the  court  said  :  "  On  the  part  of 
the  plaintiff  it  was  contended  *  *  *  that  the 
assessment  should  be  made  as  of  the  time 
when  the  proceedings  to  condemn  the  prop- 
erty are  instituted  ;  in  other  words,  when  the 
petition  for  the  appointment  of  commission- 
ers to  assess  the  damages  is  filed  with  the 
county  judge.  The  court  below,  however, 
held  that  the  jury  should  make  the  assess- 
ment as  of  the  date  of  the  filing  of  the  commis- 
sioner's report,  which  was  something  over 
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two  months  later.  There  was  evidence  before 
the  jury  tending  to  show  that  during  this 
time  the  market  value  of  the  land  had  materi- 
ally advanced  in  consequence  of  the  location 
of  the  road.  The  authorities  seem  to  agree 
pretty  generally  that  the  damages  in  such 
cases  must  be  assessed  as  of  the  time  of  tak- 
ing ;  also  that  the  increased  value  given  to 
the  property  by  the  location  of  the  road 
should  be  excluded  in  making  the  estimate. 
The  point  of  chief  difficulty,  however,  seems 
to  be  found  in  determining  as  to  just  what 
constitutes  a  '  taking  '  within  the  meaning  of 
the  law.  *  *  *  The  principle  *  *  *  which 
requires  compensation  for  property  taken  for 
public  use  to  be  estimated  with  special  refer- 
ence to  its  value  at  the  time  of  the  appro- 
priation or  taking,  is  manifestly  just  to  all 
concerned.  By  no  other  rule,  in  cases  of  con- 
demnation for  uses  of  great  public  interest 
and  local  benefit,  could  the  valuation  of  prop- 
erty in  the  assessment  of  damages  be  so  suc- 
cessfully guarded  against  the  influence  of 
enhanced  values  resulting  specially  from  the 
enterprise." 

3.  Time  of  Projection  of  the  Work. — In  May 
v.  Boston,  158  Mass.  21.  the  Supreme  Court 
of  Massachusetts  held  that  when  land  had  in- 
creased in  value  because  of  a  proposed  im- 
provement, so  that  it  would  be  unjust  to  give 
the  owner  the  value  of  the  property  at  the 
actual  time  of  taking  or  filing  the  petition 
for  condemnation,  it  might  be  appraised  at  its 
value  before  the  work  was  projected.  The 
court  said  :  "The  question  principally  dis- 
cussed in  this  case  is  how  to  apply  the  rule 
for  the  estimation  of  damages  for  land  taken 
for  a  public  improvement  when  the  improve- 
ment has  been  long  contemplated,  and  the 
expectation  of  it  has  increased  the  market 
value  of  the  land  in  the  vicinity.  An  owner 
of  land  taken  by  right  of  eminent  domain  is  to 
be  compensated  by  the  payment  of  the  fair 
value  of  it  at  the  time  of  the  taking.  Ordi- 
narily the  price  at  which  such  land  will  sell 
in  the  market,  if  there  is  a  market  for  it,  is 
the  criterion  by  which  to  make  the  estimate. 
But  in  certain  cases  the  market  price  is  not 
the  true  standard  by  which  to  determine  the 
value.  By  the  Pub.  Stat.,  c.  51,  §  3,  it  is 
provided  that  in  laying  out,  altering,  or 
widening  highways  '  the  damages  for  land 
taken  shall  be  fixed  at  the  value  thereof  be- 
fore such  laying  out,  alteration,  or  widening.' 
It  was  evidently  the  purpose  of  the  legis- 
lature not  to  permit  landowners  to  recover 
damages  for  the  land  taken  for  a  public  use 
at  a  value  enhanced  by  a  public  improve- 
ment which  owes  its  existence  to  the  change 
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e.  Date  of  Approval  of  the  Award. — Other  courts  hold  that  the  date 
of  the  approval  of  the  award  of  the  commissioners  who  assess  the  damages  is 
the  proper  time.1 

/.  Time  of  Construction. — Still  others  say  that  the  proper  time  is  the 
date  of  the  construction  of  the  work.2 

This  Variety  of  Expressions  would  seem  to  indicate  that  there  was  great  diver- 
gence of  opinion  on  this  point.  But  the  disagreement  is  not  as  real  as  might  at 
first  be  supposed.  The  great  majority  of  opinions  hold  that  the  computation 
of  damages  should  be  made  as  of  the  time  of  the  taking  of  the  property,  and 
the  difference  of  opinion  is  as  to  when  the  taking  is  complete. 

g.  Wrongful  Occupancy.  — It  is  held  that  where  the  lands  are  entered 
upon  and  occupied  without  any  right,  legal  or  equitable,  and  subsequently  the 
trespasser  institutes  proceedings  to  condemn  such  lands,  the  measure  of  the 
owner's  compensation  is  the  value  of  the  lands  as  of  the  date  of  the  lawful 
taking,  and  not  of  the  original  entry.3 

of  use  of  the  very  land  which  is  to  be  paid 
for.  Land  taken  is  to  be  paid  for  at  its  value. 
Its  value  is  to  be  determined  by  a  considera- 
tion of  the  uses  to  which  it  is  adapted.  Its 
market  value  cannot  legitimately  be  founded 
on  anything  else.  It  may  have  a  market 
value  largely  dependent  on  a  probable  future 
demand  for  it;  but  that  which  is  relied  on 
ultimately  to  create  the  demand  is  the  valu- 
able uses  to  which  it  can  be  put.  Whenever 
there  is  an  expectation  of  a  public  improve- 
ment the  market  price  of  land  in  the  vicinity 
is  likely  to  advance  in  anticipation  of  the 
more  valuable  uses  to  which  the  land  can  be 
put  when  the  improvement  is  made.  Its  real 
value  for  use  is  not  increased  until  the 
change  in  its  surroundings  comes.  If  the 
expected  improvement  involves  the  taking 
of  land  by  the  right  of  eminent  domain,  the 
value  of  the  land  taken  will  never  be  enhanced 
by  the  improvement,  for  the  taking  pre- 
cludes the  possibility  of  ever  using  it  under 
improved  conditions.  In  that  respect  it 
stands  differently  from  other  land  in  the 
vicinity  which  is  not  taken.  Whenever  there 
is  a  project  for  laying  out  or  widening  a  way, 
or  taking  land  for  any  other  public  use  which 
is  expected  to  increase  the  value  of  real  estate 
in  the  neighborhood,  if  the  market  price  of 
land  in  the  vicinity  rises  in  anticipation  of 
the  change,  the  statute  very  justly  says  that 
the  land  taken  shall  not  be  paid  for  at  the 
increased  price.  If  it  is  known  from  the  be- 
ginning what  land  will  be  taken,  it  must  also 
be  known  that  that  particular  land  can  never 
be  made  more  valuable  by  the  improvements, 
since  it  can  never  be  used  by  its  owner  under 
the  improved  conditions.  If  the  plan  is  gen- 
eral, and  it  is  not  known  exactly  what  land 
will  be  needed  by  the  public,  but  only  that 
some  land  will,  whenever  the  plan  takes 
definite  form,  and  the  location  is  fixed,  it  is 
known  that  the  land  to  be  taken  has  not  re- 
ceived and  never  can  receive  any  benefit 
from  the  improvements.  There  is  no  in- 
justice in  saying  that  such  land  shall  not 
entitle  its  owner  to  be  paid  out  of  the  public 
treasury  at  a  rate  determined,  not  by  its 
value  foruse,  but  by  a  prospective  and  specu- 
lative value  of  land  in  the  vicinity  derived 
from  an  expectation  of  the  benefit  to  come 
from  the  public  use  for  which  this  is  to  be 
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taken."  Accordingly  the  valuation  is  to  be 
made  as  at  the  time  of  the  projection  of  the 
improvement.  See  also  Shoemaker  v.  U.  S., 
147  U.  S.  282. 

1.  Approval  of  Award. — St.  Joseph,  etc.,  R. 
Co.  v.  Orr,  8  Kan.  419;  Hudson  River  R.  Co. 
v.  Outwater,  3  Sandf.  (N.  Y.)  689;  Neal  v. 
Pittsburgh,  etc.,  R.  Co.,  31  Pa.  St.  19;  Beale 
v.  Pennsylvania  R.  Co.,  86  Pa.  St.  509. 

2.  Date  of  Construction.— "In  a  suit  against  a 
railway  company  to  recover  damages  to  the 
plaintiff's  farm  by  the  construction  and  oper- 
ation of  its  road  *  *  *  it  is  the  right  which 
the  railway  company  has,  at  its  pleasure  and 
for  all  future  time,  to  operate  its  trains  that 
at  once  depreciates  the  value  of  the  farm, 
and  not  the  effect  produced  by  the  passing  of 
particular  trains,  or  any  particular  injury  or 
accident  that  may  occur  to  the  landowner's 
property  therefrom.  Therefore  the  right  to 
compensation  for  the  damage  will  arise  at 
the  time  of  the  construction  of  the  road,  and 
they  may  then  be  determined  once  for  all." 
Lake  Erie,  etc.,  R.  Co.  v.  Scott,  132  111.  429. 
See  Chicago,  etc.,  R.  Co.  v.  Leah,  41  111. 
App.  584;  Hoffman  v.  Bloomsburg,  etc.,  R. 
Co.,  157  Pa.  St.  174. 

"  In  a  suit  against  a  railroad  company  for 
injury  to  land,  the  defendant  will  not  be 
permitted  to  prove  the  value  of  the  land  at 
the  time  of  trial.  The  value  of  the  land,  if 
referred  to  at  all,  to  determine  the  benefits 
conferred  upon  the  owner  by  the  construc- 
tion of  the  work,  should  be  estimated  at  the 
time  of  such  construction."  Indiana  Cent. 
R.  Co.  v.  Hunter,  8  Ind.  74. 

3.  Time  of  Lawful  Taking. — Daniels  v.  Chi- 
cago, etc.,  R.  Co.,  41  Iowa  52;  Painesville, 
etc.,  R.  Co.  v.  Perkins,  49  Ohio  St.. 326;  Gra- 
ham v.  Pittsburgh,  etc.,  R.  Co.,  145  Pa.  St. 
504,  51  Am.  &  Eng.  R.  Cas.  619;  Texas 
Western  R.  Co.  v.  Cave,  80  Tex.  137;  Lyon 
v.  Green  Bay,  etc.,  R.  Co.,  42  Wis.  538;  Blue 
Earth  County  v.  St.  Paul,  etc.,  R.  Co.,  28 
Minn.  503;  Morin  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  100. 

In  Graham  v.  Pittsburgh,  etc.,  R.  Co.,  145 
Pa.  St.  504,  51  Am.  &  Eng.  R.  Cas.  6rg,  a 
railroad  company  claiming  to  be  the  owner 
of  a  strip  of  ground  entered  upon  it  and  con- 
structed a  railroad  thereon.  Afterwards, 
the  land  having  been  recovered  from  it  in 
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h.  On  Appeal. — It  is  laid  down  in  several  cases  that  in  the  event;  of 
appeal  from  the  assessment  or  award  the  inquiry  must  be  confined  to  the 
value  of  the  property  as  at  the  time  of  the  computation  in  the  first 
instance.1 

7.  Measure  and  Elements  of  Compensation — a.  According  to  the  Inter- 
est Acquired — (i)  Nature  of  the  Estate  Taken. — The  nature  of  the  estate, 
or  the  quantity  of  title  which  is  taken  from  the  landowner,  or,  in  other  words, 
the  quantity  of  interest  acquired  by  the  party  condemning,  is  to  be  con- 
sidered in  estimating  the  compensation  due  to  the  owner.  He  is  entitled  to 
be  compensated  only  for  such  rights  as  have  been  taken  from  him  by  the 
public.  And  where  he  still  retains  substantial  rights  in  the  property  he  cannot 
insist  on  their  value  being  included  in  the  measure  of  his  compensation.8 

Taking  Perpetual  Easement. — Where  by  virtue  of  the  power  of  eminent  domain 
the  right  is  acquired  to  occupy  and  use  the  surface  of  land  perpetually  for  a 


ejectment,  the  company  filed  a  bond  and  ap- 
propriated an  easement  of  way  under  the 
right  of  eminent  domain.  It  was  held  that 
in  assessing  damages  for  such  appropriation 
they  were  to  be  computed  as  of  the  date  of 
filing  the  bond. 

"  The  compensation  which  the  owner  of 
land  is  entitled  to  is  the  market  value  of  such 
land  at  the  time  of  making  the  assessment. 
*  *  *  This  rule  is  applicable  notwithstand- 
ing the  company  may  have  previously  entered 
and  constructed  its  road  on  the  land  with  the 
knowledge  of  the  owner  and  without  active 
opposition  from  him,  and  although  the  land 
may  have  greatly  increased  in  value  after 
such  entry  and  construction  of  the  road." 
Chicago,  etc.,  R.  Co.  v.  Randolph  Town-Site 
Co.,  103  Mo.  451,  47  Am.  &  Eng.  R.  Cas.  118. 

Consent  of  Owner. — "Where  a  company  en- 
ters upon  land  by  consent  of  the  landowner, 
the  company  agreeing  to  perform  certain  con- 
ditions which  would  entitle  it  to  the  right  of 
way,  but  which  conditions  it  fails  to  per- 
form, and  condemnation  proceedings  are  in- 
stituted, the  damages  must  be  assessed  as  of 
the  time  when  the  company  first  entered." 
Wier  v.  St.  Louis,  etc.,  R.  Co.,  40  Kan.  130. 

In  the  Case  of  Mortgaged  Property. — A  rail- 
road company  took  a  right  of  way  across 
mortgaged  land,  and  paid  an  agreed  price  for 
it  to  the  owner  of  the  equity  of  redemption. 
The  question  arose  in  the  foreclosure  suit  as 
to  what  further  compensation  the  company 
should  make.  It  was  insisted  that  the  com- 
pany should  be  required  to  pay  the  value  of 
the  land  when  appraised,  and  not  its  value 
when  taken  by  the  company,  so  as  to  give  the 
mortgagee  the  benefit  of  any  increase  in  the 
value.  The  court  said:  "  But  suppose  it 
should  turn  out  that  the  land  was  worth 
much  less  now  than  when  taken  by  the  com- 
pany, upon  what  rule  should  compensa- 
tion then  be  made?  Upon  the  facts  of 
this  case  we  think  the  true  rule  should  be,  the 
value  of  the  land  when  taken,  and  interest 
upon  that  amount.  And  we  place  it  upon 
the  ground  that  the  company  purchased  the 
right  of  way  from  the  owners  in  possession 
and  owning  the  land.  Whether  another  rule 
should  not  be  applied  in  a  case  where  the 
company  neglects  to  acquire  the  right  of  way, 
we  do  not  decide.  Possibly  in  the  latter  case, 


if  there  was  any  increase  in  the  value  of  the 
land  after  it  was  appropriated  for  the  use  of 
the  road,  the  company  would  be  required  to 
pay  its  value  when  appraised.  But  when  the 
company  has  purchased  the  right  of  way,  and 
neglected  to  have  a  mortgage  lien  dis- 
charged, so  that  it  has  to  make  further  com- 
pensation, then  we  think  it  ought  only  to  pay 
the  value  when  taken,  and  interest  upon 
that  sum."  Kennedy  v.  Milwaukee,  etc., 
R.  Co.,  22  Wis.  554.  See  also  Aspinwall  v~ 
Chicago,  etc.,  R.  Co.,  41  Wis.  474. 

Election  of  Owner  as  to  Time. — A  railroad 
company  entered  upon  lands  with  the  knowl- 
edge of  the  owner,  and  for  several  years  oc- 
cupied a  strip  one  hundred  feet  wide  for  a 
right  of  way.  It  subsequently  instituted 
proceedings  to  condemn  a  strip  two  hundred 
and  eighty-five  feet  in  width,  being  for  a 
right  of  way  and  depot  purposes,  and  ob- 
tained judgment  for  the  desired  amount,  but 
for  some  years  following  failed  to  pay  the 
damages  or  to  enter  upon  the  additional 
depot  land,  whereupon  the  landowner  filed 
a  bill  to  compel  payment  of  the  amount  of 
damages  awarded  in  the  condemnation  pro- 
ceedings. It  was  held  that  the  owner  was 
entitled  to  compensation  for  the  land  actually 
retained  by  the  company,  with  the  election 
to  take  the  present  value  or  the  value  at  the 
time  of  the  entry,  with  interest;  and  the  com- 
pany might  elect  whether  it  would  take  all  of 
the  land  condemned,  or  only  that  used  for  a 
right  of  way.  Williams  v.  New  Orleans, 
etc.,  R.  Co.,  60  Miss.  689,  20  Am.  &  Eng.  R. 
Cas.  378. 

1.  Time  of  Computation  on  Appeal.  —  Lafay- 
ette, etc.,  R.  Co.  v.  Murdock,  68  Ind.  137; 
Logansport,  etc.,  R.  Co.  v.  Buchanan,  52 
Ind.  163  ;  Minneapolis  v.  Wilkin,  30  Minn. 
145  ;  Missouri  Pac.  R.  Co.  v.  Wernwag,  35 
Mo.  App.  449  ;  Metier  v.  Easton,  etc.,  R.  Co., 
37  N.  J.  L.  222.  See  also  Montclair  R.  Co.  v. 
Benson,  36  N.  J.  L.  557.  But  compare  Arnold 
v.  Covington,  etc.,  Bridge  Co.,  1  Duv.  (Ky.l 
372  ;  Galveston,  etc.,  R.  Co.  v.  Lyons,  2 
Tex.  App.  Civ.  Cas.,  §  139. 

2.  Nature  of  Estate  Taken  to  Be  Considered. 
— Dodson  v.  Cincinnati,  34  Ohio  St.  276  ; 
Robbins  v.  St.  Paul,  etc.,  R.  Co.,  22  Minn. 
286;  Cummins  v.  Des  Moines,  etc.,  R.  Co.. 
63  Iowa  397,  17  Am.  &  Eng.  R.  Cas.  86. 
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given  purpose,  the  bare  fee  left  in  the  owner  is  for  all  practical  purposes 
valueless,  and  it  is  not  error  to  assess  the  damages  as  if  a  fee  were  taken.1 

(2)  Nature  of  Owner  s  Title. — The  nature  of  the  owner's  title  to  the  estate 
condemned  is  to  be  considered.2 

Easement  upon  the  Land. — The  fact  that  the  owner's  title  or  right  in  the  land 
is  limited  by  an  easement  or  restriction  is  a  proper  element  in  the  computation 
of  the  damages.3 

b.  Where  Whole  Tract  Is  Taken — (1)  Market  Value— (a.)  Generally.— In 
determining  the  compensation  to  be  paid  to  the  landowner  for  land  taken 
under  the  power  of  eminent  domain,  there  are  many  elements  that  must  be 
considered.  The  principal  rule,  which  is  to  be  applied  as  far  as  possible,  is  that 
whenever  property  is  taken  the  fair  market  value  of  the  property  at  the  time 
o-f  the  taking  should  be  paid  for  it.4 


1.  Taking  Perpetual  Easement.  —  Hollings- 
worth  v.  Des  Moines,  etc.,  R.  Co.,  63  Iowa 
443,  17  Am.  &  Eng.  R.  Cas.  113  ;  Cummins 
v.  Des  Moines,  etc.,  R.  Co.,  63  Iowa  397,  17 
Am.  &  Eng.  R.  Cas.  86  ;  Robbins  v.  St.  Paul, 
etc.,  R.  Co.,  22  Minn.  286,  19  Am.  Ry.  Rep. 
393- 

2.  Quality  of  the  Owner's  Title.— In  Miller 
v.  Newark,  35  N.  J.  L.  460,  the  court  said  : 
"The  nature  and  quantity  of  the  estate  of  the 
owner  unwilling  to  treat,  necessarily  enters 
into  the  estimation  of  the  damages  sustained. 
The  owner  may  be  a  tenant  in  dower,  by  the 
curtesy,  for  years,  or  for  some  other  limited 
estate,  and  the  owner  of  the  reversion  may 
be  willing  to  release  all  claim  for  compensa- 
tion for  the  injury  to  his  estate.  The  title 
may  be  clogged  by  conditions  or  restrictions 
in  the  mode  of  user  which  will  materially 
affect  the  extent  of  the  injury,  or  the  strip 
appropriated  may  have  been  previously 
impressed  with  a  public  use,  and  the  ben- 
eficial use  by  the  owner  may  be  by  suffer- 
ance merely  of  the  public  authorities.  The 
lands  may  be  within  the  lines  of  an  ancient 
highway,  on  which  the  adjacent  owner  has 
encroached,  and  from  which  his  building  may 
be  removed  by  indictment  or  by  proceedings 
to  remove  encroachments,  notwithstanding 
the  lapse  of  time.  Cross  v.  Morristown,  18 
N.  J.  Eq.  305  ;  Tainter  v.  Morristown,  19 
N.  J.  Eq.  46.  The  market  value  of  land  so 
circumstanced  is  a  very  different  thing  from 
its  value  if  unencumbered  by  public  rights. 
In  all  such  cases  an  appraisement  of  the 
actual  injury  to  the  owner  can  be  made  only 
with  reference  to  the  value  of  the  estate  or 
right  of  which  he  is  deprived.  This  princi- 
ple has  been  made  the  basis  of  decisions  by 
the  courts  in  cases  where  the  measure  of 
compensation  for  injuries  sustained  by  the 
opening  of  streets  has  been  the  subject  of 
adjudication.  Stebbing  v.  Metropolitan 
Board  of  Works,  L.  R.  6  Q.  B.  37  ;  Matter  of 
Albany  St.,  n  Wend.  (N.  Y.)  149,  25  Am. 
Dec.  618 ;  Tufts  v.  Charles  town,  2  Gray  (Mass.) 
271  ;  First  Parish  v.  Middlesex  County,  7 
Gray  (Mass.)  106;  Boston,  etc.,  R.  Co.  v. 
Middlesex  County,  1  Allen  (Mass. )  324.  And 
upon  this  ground  assessments  of  nominal 
damages  to  the  owners  of  lands  dedicated  to 
public  use  for  streets  have  been  sustained 
on  proceedings  of  the  same  kind  as  that  now 
before  the  court.  Livingston  v.  New  York, 
8  Wend.  (N.  Y.)  85;  Wyman  v.  New  York, 
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11  Wend.  (N.  Y.)  486  ;  Matter  of  Twenty- 
ninth  St.,  1  Hill  (N.  Y.)  191."  See  also 
Minot  v.  Cumberland  County,  28  Me.  125  ; 
Thurston  v.  Portland,  63  Me.  149. 

3.  Title  Burdened  by  Easement. — Parker  «/_ 
Nightingale,  6  Allen  (Mass.)  341,  83  Am. 
Dec.  632.  In  Tobey  v.  Taunton,  119  Mass. 
404,  it  was  held  that  the  fact  that  the  owner 
held  under  a  deed  that  required  a  certain 
strip  of  the  land  to  be  used  as  a  highway, 
and  which  lessened  the  value  of  the  land  to  a 
certain  extent,  should  be  considered  in  esti- 
mating the  damages  for  the  taking  of  some 
of  the  land. 

In  Allen  v.  Boston,  137  Mass.  319,  the 
owner  held  under  a  deed  which  provided 
"  that  no  other  building  shall  be  erected  or 
built  on  the  lot  hereby  conveyed,  except  one 
of  brick  or  stone,  not  less  than  three  stories 
in  height,  and  for  a  dwelling-house  only." 
This  provision  was  considered  to  decrease 
the  value  of  the  lot,  and  hence  was  properly 
considered  in  determining  the  compensation 
due  the  owner. 

4.  Market  Value  —  England.  —  Penny  v. 
Penny,  37  L.  J.  Ch.  340. 

Canada. — Ontario,  etc.,  R.  Co.  v.  Taylor,  6 
Ont.  Rep.  338,  17  Am.  &  Eng.  R.  Cas.  100. 

United  States.  —  Patterson  v.  Mississippi, 
etc.,  Boom  Co.,  3  Dill.  (U.  S.)  465. 

Alabama. — Jones  v.  New  Orleans,  etc.,  R. 
Co.,  70  Ala.  227,  14  Am.  &  Eng.  R.  Cas.  217. 

Arkansas. — Little  Rock,  etc.,  R.  Co.  v. 
McGehee,  41  Ark.  202,  20  Am.  &  Eng.  R. 
Cas.  82  ;  St.  Louis,  etc.,  R.  Co.  v.  Anderson  . 
39  Ark.  167,  17  Am.  &  Eng.  R.  Cas.  97. 

California.  —  California  Southern  R.  Co.  v. 
Colton  Land,  etc.,  Co.,  (Cal.  1884)  2  Pac.  Rep. 
38,  14  Am.  &  Eng.  R.  Cas.  194  ;  California 
Southern  R.  Co.  v.  Kimball,  61  Cal.  90. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Jacobs, 
no  111.  414,  22  Am.  &  Eng.  R.  Cas.  97  ;  Jack- 
sonville, etc.,  R.  Co.  v.  Walsh,  106  111.  253,  14 
Am.  &  Eng.  R.  Cas.  245  ;  St.  Louis,  etc.,  R. 
Co.  v.  Haller,  82  111.  208;  Eberhart  v.  Chi- 
cago, etc.,  R.  Co,,  70  111.  347  ;  Page  v.  Chi- 
cago, etc.,  R.  Co.,  70  111.  324;  Haslam  v. 
Galena,  etc.,  R.  Co.,  64  111.  353. 

Indiana. — Sidener  v.  Essex,  22  Ind.  201. 
Iowa. — Cummins  v.  Des  Moines,  etc.,  R. 
Co.,  63  Iowa  397  ;  Everett  v.  Union  Pac.  R. 
Co.,  59  Iowa  243,  10  Am.  &  Eng.  R.  Cas. 
203  ;  Lance  v.  Chicago,  etc.,  R.  Co.,  57  Iowa 
636,  5  Am.  &  Eng.  R.  Cas.  617. 

Kansas. — Cohen  v.  St.  Louis,  etc.,  R.  Co., 
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(b)  What  is  Market  Value — The  market  value  of  land  is  usually  declared  to  be 
not  what  the  land  would  bring  at  a  forced  sale,  but  what  it  would  bring  in  the 
hands  of  a  prudent  seller,  at  liberty  to  fix  the  time  and  conditions  of  sale.1 
What  property  would  bring  at  a  fair  public  sale  where  one  party  wanted  to 
sell  and  another  wanted  to  buy  may  be  taken  as  a  criterion  of  its  market 
value.* 

34  Kan.  158,  55  Am.  Rep.  242,  22  Am.  &  Eng. 
R.  Cas.  116  ;  Central  Branch  Union  Pac.  R. 
Co.  v.  Andrews,  26  Kan.  702. 

Maine.  —  Bangor,  etc.,  R.  Co.  v.  McComb,  60 
Me.  290. 

Massachusetts. — Lawrence  v.  Boston,  119 
Mass.  126  ;  Burt  v.  Brigham,  117  Mass.  307; 
Burt  v.  Wigglesworth,  117  Mass.  307  ;  Cobb 
v.  Boston,  112  Mass.  181  ;  Fall  River  Print 
Works  v.  Fall  River,  no  Mass.  428  ;  Edmands 
v.  Boston,  108  Mass.  535  ;  Davis  v.  Charles 
River  Branch  R.  Co.,  11  Cush.  (Mass.)  506. 

Minnesota. — King  v.  Minneapolis  Union  R. 
Co.,  32  Minn.  224,  17  Am.  &  Eng.  R.  Cas.  93; 
Union  Depot,  etc.,  Co.  v.  Brunswick,  31  Minn. 
297,  47  Am.  Rep.  789,  14  Am.  &  Eng.  R.  Cas. 
233  ;  Robbins  v.  St.  Paul,  etc.,  R.  Co.,  22 
Minn.  286;  St.  Paul,  etc.,  R.  Co.  v.  Murphy, 
19  Minn.  500. 

Missouri. — Mississippi  River  Bridge  Co.  v. 
Ring,  58  Mo.  491. 

Nebraska. — Fremont,  etc.,  R.  Co.  v.  Wha- 
len,  11  Neb.  585,-  5  Am.  &  Eng.  R.  Cas.  364. 

Nevada. — Virginia,  etc.,  R.  Co.  v.  Elliott, 

5  Nev.  358. 
New  Jersey. — Somerville,  etc.,  R.   Co.  v. 

Doughty,  22  N.  J.  L.  495. 

New  York. — Matter  of  Utica,  etc.,  R.  Co. 
56  Barb.  (N.  Y.)  456;  Matterof  Union  Village, 
etc.,  R.  Co.,  53  Barb.  (N.  Y.)  457,  35  How. 
Pr.  (N.  Y.)  420  ;  Canandaigua,  etc.,  R.  Co.  v. 
Payne,  16  Barb.  (N.  Y.)  273  ;  Troy,  etc.,  R. 
Co.  v.  Lee,  13  Barb.  (N.  Y.)  169  ;  Hillz>.  Mo- 
hawk, etc.,  R.  Co.,  5  Den.  (N.  Y.)  206; 
Rochester,  etc.,  R.  Co.  v.  Budlong,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  467;  Black  River, 
etc.,  R.  Co.  v.  Barnard,  9  Hun  (N.  Y.)  106. 

Pennsylvania.  —  Pittsburg,  etc.,  R.  Co.  v. 
Rose,  74  Pa.  St.  362  ;  Delaware,  etc.,  R.  Co. 
v.  Burson,  61  Pa.  St.  369  ;  Harvey  v.  Lacka- 
wanna, etc.,  R.  Co.,  47  Pa.  St.  428;  Shenango, 
etc.,  R.  Co.  v.  Braham,  79  Pa.  St.  447  ;  East 
Pennsylvania  R.  Co.  v.  Hiester,  40  Pa.  St. 
53  ;  Watson  v.  Pittsburgh,  etc.,  R.  Co.,  37  Pa. 
St.  469  ;  Cummings  v.  Williamsport,  84  Pa. 
St.  472  ;  Schuylkill  Nav.  Co.  v.  Thoburn,  7  S. 

6  R.  (Pa.)  411. 
Rhode  Island. — Howard  v.  Providence,  6  R. 

I.  514. 

Tennessee. — Woodfolk  v.  Nashville,  etc.,  R. 
Co.,  2  Swan  (Tenn.)422  ;  Memphis  v.  Bolton, 
9  Heisk.  (Tenn.)  508. 

Texas.— Chicago,  etc.,  R.  Co.  v.  Ritter, 
(Tex.  18S3)  10  Am.  &  Eng.  R.  Cas.' 202. 

Wisconsin. — Chapman  v.  Oshkosh,  etc.,  R. 
Co.,  33  Wis.  629  ;  West  v.  Milwaukee,  etc., 
R.  Co.,  56  Wis.  318,  10  Am.  &  Eng.  R.  Cas. 
415  ;  Driver  v.  Western  Union  R.  Co.,  32  Wis. 
569,  14  Am.  Rep.  726  ;  Neilson  v.  Chicago, 
etc.,  R.  Co.,  58  Wis.  516,  14  Am.  &  Eng.  R. 
Cas.  239. 

1.  Meaning  of  "  Market  Value." — The  fol- 
lowing cases  define  the  term  substantially  as 
in  the  text. 


United  States. — Mississippi,  etc.,  Boom  Co. 
v.  Patterson,  98  U.  S.  403. 

Arkansas. — Little  Rock,  etc.,  R.  Co.  v. 
McGehee,  41  Ark.  202,  20  Am.  &  Eng.  R. 
Cas.  82. 

California. — Santa  Ana  v.  Harlin,  99  Cal. 
538  ;  San  Diego  Land,  etc.,  Co.  v.  Leale,  88 
Cal.  50. 

Colorado. — Colorado  Midland  R.  Co.  v. 
Brown,  15  Colo.  193,  47  Am.  &  Eng.  R.  Cas. 
164. 

Georgia.- — Selma,  etc.,  R.  Co.  v.  Keith,  53 
Ga.  178  ;  Harrison  v.  Young,  9  Ga.  359. 

Illinois. — Kiernan  v.  Chicago,  etc.,  R.  Co., 
123  111.  188. 

Iowa. — Lance  v.  Chicago,  etc.,  R.  Co.,  57 
Iowa  636,  5  Am.  &  Eng.  R.  Cas.  617  ;  Everett 
v.  Union  Pac.  R.  Co.,  59  Iowa  243. 

Kansas. — Kansas  City,  etc.,  R.  Co.  v. 
Fisher,  49  Kan.  17. 

Kentucky. — EHzabethtown,  etc.,  R.  Co.  v. 
Helm,  8  Bush  (Ky.)  681. 

Maine. — Bangor,  etc.,  R.  Co.  v.  McComb, 

60  Me.  290. 
Massachusetts. — Lawrence   v.  Boston,  119 

Mass.  126  ;  Gardner  v.  Brookline,  127  Mass. 
358  ;  Tufts  v.  Charlestown,  4  Gray  (Mass.) 
537- 

Minnesota. — Union    Depot,    etc.,    Co.  v. 
Brunswick,  31  Minn.  297,  47  Am.  Rep.  789. 
Mississippi. — Sullivan  v.  Lafayette  County, 

61  Miss.  271. 
Missouri. — Missouri  Pac.  R.  Co.  v.  Porter, 

112  Mo.  361. 

Nebraska. — Fremont,  etc.,  R.  Co.  v.  Wha- 
len,  11  Neb.  585,  5  Am.  &  Eng.  R.  Cas.  364. 

Nevada. — Virginia,  etc.,  R.  Co.  v.  Elliott,  5 
Nev.  358. 

New  Hampshire. — Low  v.  Concord  R.  Co., 
63  N.  H.  557- 

New  Jersey. — Somerville,  etc.,  R.  Co.  v. 
Doughty,  22  N.J.  L.  495. 

New  York.— Matter  of  Buffalo,  Sheld.  (N.  Y.) 
408. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v.  Pfitzer, 
Ohio  Prob.  248  ;  Giesy  v.  Cincinnati,  etc.,  R. 
Co.,  4  Ohio  St.  331. 

Pennsylvania. — Searle  v.  Lackawanna,  etc., 
R.  Co.,  33  Pa.  St.  57- 

Rhode  Island. — Howard  v.  Providence,  6 
R.  I.  514- 

Tennessee. — Woodfolk  v.  Nashville,  etc.,  R. 
Co.,  2  Swan  (Tenn.)  422. 

Texas. — Chicago,  etc.,  R.  Co.  v.  Ritter, 
(Tex.  1883),  10  Am.  &  Eng.  R.  Cas.  202. 

Wisconsin. — West  v.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  318,  10  Am.  &  Eng.  R.  Cas.  415- 
See  also  Market  Value. 
2.  What  the  Property  Would  Bring  at  a  Fair 
Public  Sale. — "The  market  value  means  the 
fair  value  of  the  property  as  between  one  who 
wants  to  purchase  and  one  who  wants  to  sell, 
not  what  could  be  obtained  for  it  under  pe- 
culiar circumstances  when  a  greater  than  its 
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(c)  Means  of  Estimating — aa.  In  General — Value  of  the  Property  to  the  Present  Owner  

The  market  value  of  the  property  is  the  value  that  it  has  to  the  present  owner, 
and  not  the  value  that  it  will  probably  have  in  the  hands  of  the  party  con- 
demning.1 

That  the  Property  is  indispensable. — Therefore  the  fact  that  the  property  is  indis- 
pensable to  the  expropriator  is  not  to  be  considered.2 

The  Value  Which  the  Owner  Places  upon  It  is  not  the  true  basis  of  compensation.3 
The  Owner's  Willingness  or  Unwillingness  to  Sell  the  property  is  not  a  proper  element 
of  value,4  nor  what  the  owner  would  give  rather  than  be  deprived  of  the 
property,5  nor  compromise  offers.6 

fair  price  could  be  obtained,  nor  its  specula- 
tive value,  nor  the  value  obtained  from  the 
necessities  of  another  ;  nor,  on  the  other 
hand,  is  it  to  be  limited  to  that  price  which 
the  property  would  bring  when  forced  off  at 
auction  under  the  hammer.  It  is  what  it 
would  bring  at  a  fair  public  sale  when  one 
party  wanted  to  sell  and  another  to  buy." 
Kansas  City,  etc.,  R.  Co.  v.  Fisher,  49  Kan. 
17;  Kansas  City,  etc.,  R.  Co.  v.  Ryan,  49 
Kan.  1  ;  Kansas  City,  etc.,  R.  Co.  v.  Whita- 
ker,  49  Kan.  19;  Cincinnati,  etc.,  R.  Co.  v. 
Pfitzer,  Ohio  Prob.  248  ;  Low  v.  Concord  R. 
Co.,  63  N.  H.  557- 

The  Sum  That  It  Is  Fairly  Worth  in  the  Mar- 
ket.— "Where  property  is  taken  under  the 
right  of  eminent  domain  the  true  criterion  of 
compensation  is  the  market  value  of  the  land 
taken,  excluding  all  such  elements  as  that  the 
owner  does  not  desire  to  sell  ;  that  the  land 
was  purchased  for  a  particular  purpose,  or  is 
endeared  to  him  by  associations  and  all  like 
considerations.  And  by  the  market  value  is 
meant  its  full  value,  not  at  a  forced  sale,  but 
such  a  sum  as  it  is  fairly  worth  in  the  market, 
if  persons  desirous  of  purchasing  were  found 
who  were  willing  to  pay  its  just  and  full 
value,  and  no  more,  or  such  a  sale  as  a  pru- 
dent owner  would  make  when  he  had  the 
power  to  choose  his  own  time,  and  sell  and  fix 
the  customary  terms  of  payment."  Matter  of 
Buffalo,  Sheld.  (N.  Y.)  408. 

In  Esch  v.  Milwaukee,  etc.,  R.  Co.,  72  Wis. 
229,  the  court  by  Cole,  C.J.,  said:  "The 
full  and  fair  market  value  means  what  the 
property  is  worth  or  will  sell  for  as  between 
one  who  wants  to  purchase  and  one  who 
wants  to  sell.  This  is  what  is  understood  by 
the  words  '  market  value,' — what  it  is  worth 
or  what  it  will  sell  for  in  the  market." 

I.  Not  the  Value  to  the  Future  Owner — Eng- 
land.— Stebbing  v.  Metropolitan  Board  of 
Works,  L.  R.  6  Q.  K.  37. 

California. — San  Diego  Land,  etc.,  Co.  v. 
Leale,  88  Cal.  50. 

Georgia. — Selma,  etc.,  R.  Co.  v.  Keith,  53 
Ga.  178. 

Illinois. — De  Buol  v.  Freeport,  etc.,  R.  Co., 
Ill  111.  499. 

Massachusetts. — Moulton  v.  Newbury  port 
Water  Co.,  137  Mass.  163  ;  Gardner*/.  Brook- 
line,  127  Mass.  358. 

Minnesota. — Union  Depot,  etc.,  Co.  v. 
Brunswick,  31  Minn.  297,  47  Am.  Rep.  789. 

Mississippi . — Sullivan  v.  Lafayette  County, 
61  Miss.  271. 

Nevada. — Virginia,  etc.,  R.  Co.  v.  Elliott, 
5  Nev.  358. 

New  Jersey. — Currie  v.  Waverly,  etc.,  R. 
10  C.  of  L. — 73 
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Co.,  52  N.  J.  L.  381,  44  Am.  &  Eng.  R.  Cas. 
100, 19  Am.  St.  Rep.  452. 

New  York. — Matter  of  Boston,  etc.,  R.  Co., 
22  Hun  (N.  Y.)  176. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Robinson,  95  Pa.  St.  426. 

Eight  Acquired.  Not  the  Use  of  the  Eight,  to  Be 
Considered.- — When  property  is  acquired  by 
virtue  of  the  power  of  eminent  domain  the 
compensation  of  the  owner  is  to  be  estimated 
by  the  actual  legal  rights  acquired  by  the  ex- 
propriator, and  not  by  the  use  that  he  may 
make  of  the  right.  Howe  v.  Weymouth,  148 
Mass.  605.  In  this  case  a  town  secured  the 
privilege  of  using  all  the  waters  of  a  pond, 
and  it  was  held  that  the  compensation  due  to 
the  owners  could  not  be  reduced  by  showing 
the  probability  that  the  town  would  use  only 
a  portion  of  the  waters.  The  court  said  : 
"  The  taking  of  the  water  did  not  consist  in 
the  actual  diversion  of  the  water,  but  in  the 
acquisition  of  the  right  to  divert  it.  By  the 
taking,  the  town  acquired  the  right  to  divert 
all  the  water  from  the  petitioners'  mills,  and 
the  petitioners  were  deprived  of  all  right 
to  the  use  of  it.  The  damages  occasioned 
by  the  taking  are  estimated  as  of  the  time 
of  the  taking,  and  are  occasioned  by  the 
quantity  of  water  the  right  to  divert  which 
is  taken,  irrespective  of  the  amount  actually 
diverted.  Ipswich  Mills  v.  County  Com'rs, 
108  Mass.  363  ;  Bailey  v.  Woburn,  126  Mass. 
416  ;  ^tna  Mills  v.  Waltham,  126  Mass.  422  ; 
Cowdrey  v.  Woburn,  136  Mass.  409  ;  Smith  v. 
Concord,  143  Mass.  253.  *  *  *  However 
much  the  belief  in  the  probability  that  a 
right  taken  by  eminent  domain  will  not  be 
exercised  may  affect  the  market  value  of  re- 
lated property,  the  party  taking  cannot  prove 
the  probability  that  he  will  not  exercise  his 
right  as  an  element  in  the  market  value 
of  the  property,  or  in  mitigation  of  damages 
occasioned  to  it  by  the  taking.  Brown  v. 
Worcester,  13  Gray  (Mass.)  31  ;  Old  Colony 
R.  Co.  v.  Miller,  125  Mass.  1." 

2.  Property  Indispensable  to  Expropriator. — 
Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288  ; 
Virginia,  etc.,  R.  Co.  v.  Elliott,  5  Nev.  358  ; 
Penny  v.  Penny,  37  L.  J.  Ch.  340. 

3.  Owner's  Valuation. — Matter  of  Furman 
St.,  17  Wend.  (N.  Y.)  649. 

4.  Willingness  or  Unwillingness  to  Sell. — Har- 
rison v.  Iowa  Midland  R.  Co.,  36  Iowa  323  ; 
Lawrence  v.  Boston,  119  Mass.  126. 

5.  Tufts  v.  Charlestown,  4  Gray  (Mass.)  537. 

6.  Compromise  Offers. — Chicago,  etc.,  R.  Co. 
v.  Catholic  Bishop,  119  111.  525  ;  Cobb  v. 
Boston,  112  Mass.  181  ;  Howard  v.  Provi- 
dence, 6  R.  I.  514. 
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bb.  Admissions  by  Owner. — Upon  the  ground  that  the  admission  of  a  party 
to  his  prejudice  in  a  matter  material  to  the  issue  is  always  competent,  the 
admissions  of  the  owners  of  property,  the  condemnation  of  which  is  sought, 
that  the  property  had  only  a  certain  value,  have  been  considered  admissible.1 
And  if  the  owner  has  died,  his  statement  may  be  used  in  determining  the 
value  of  the  property  in  the  hands  of  the  trustees.58 

cc.  Offers  to  Purchase — By  Third  Parties. — Offers  to  purchase  the  land  by  third 
parties  are  no  indication  of  its  true  market  value.3 

dd.  Valuation  for  Taxation. — The  assessed  valuation  of  the  land  made  for 
the  purpose  of  taxation  is  not  the  market  value,  and  generally  it  is  not  to  be 
considered  in  determining  the  market  value  of  the  property.4 


1 .  Admissions  of  Owner  as  to  Value.  — I  n  Patch 
v.  Boston,  146  Mass.  52,  it  was  held  that  an 
admission  made  to  a  tax  assessor  by  one  who 
had  been  the  owner  and  occupant  of  a  house 
for  seventeen  years  as  to  its  value  could  be 
received  in  evidence  against  him;  and  the  fact 
that  such  admission  was  made  a  year  before 
the  taking  did  not  render  it  incompetent. 
"  Much  must  be  left  to  the  discretion  of  the 
presiding  judge,"  said  the  court,  "in  deter- 
mining whether  the  time  was  too  remote  and 
the  condition  of  the  property  too  dissimilar  to 
make  the  evidence  valuable."  See  also  Brown 
v.  Calumet  River  R.  Co.,  125  111.  600. 

Fluctuating  Value. — In  Central  Branch  Union 
Pac.  R.  Co.  v.  Andrews,  37  Kan.  162,  an  ad- 
mission of  the  owner  in  regard  to  the  value 
of  the  property  was  not  allowed  to  be  re- 
ceived for  the  reason  that  the  value  of  the 
property  had  been  fluctuating,  and  consider- 
able time  had  intervened  from  the  time  the 
statement  had  been  made. 

2.  Power  v.  Savannah,  etc.,  R.  Co.,  56  Ga. 
471. 

An  Offer  to  Sell  by  the  Owner,  unless  it  is  an 
offer  with  the  hope  of  effecting  a  compromise, 
is  not  conclusive  as  to  the  value,  but  it  may 
be  used  as  one  of  the  proofs  of  the  value. 
Springer  v.  Chicago,  135  111.  552. 

3.  Offers  to  Purchase. — Such  testimony  is 
easily  manufactured.  It  is  warranted  neither 
on  principle  nor  on  authority,  and  is  too 
dangerous  to  be  tolerated.  St.  Joseph,  etc., 
R.  Co.  v.  Orr,  8  Kan.  419,  5  Am.  Ry.  Rep. 
127.  See  Minnesota  Belt  Line,  etc.,  R.  Co.  v. 
Gluek,  45  Minn.  463,  Louisville,  etc.,  R.  Co. 
v.  Ryan,  64  Miss.  399  ;  Watson  v.  Milwaukee, 
etc.,  R.  Co.,  57  Wis.  332,  10  Am.  &  Eng.  R. 
Cas.  168. 

Bona  Fide  Offers  Made  Near  Time  of  Assessment. 

— In  nocase  can  bona yfoVoffers  for  the  property 
afford  any  test  of  value  when  not  confined  to 
a  period  near  the  time  at  which  the  value  is 
to  be  ascertained.  Muller  v.  Southern  Pac. 
Branch  R.  Co.,  83  Cal.  240  ;  Santa  Ana  v. 
Harlin,  99  Cal.  538  ;  Louisville,  etc.,  R.  Co. 
v.  Ryan,  64  Miss.  399. 

Circumstances  under  Which  Offers  Are  Made. — 
In  Keller  v.  Paine,  34  Hun  (N.  Y.)  177,  the 
court  said:  "It  has  been  intimated  in  some 
cases  that  offers  are  some  evidence  of  value. 
But  it  is  a  class  of  evidence  which  it  is  much 
safer  to  reject  than  to  receive.  Its  value  de- 
pends upon  too  many  circumstances.  If  evi- 
dence of  offers  is  to  be  received,  it  will  be  im- 
portant to  know  whether  the  offer  was  made 


in  good  faith  by  a  man  of  good  judgment, 
acquainted  with  the  value  of  the  article,  and 
of  sufficient  ability  to  pay  ;  also  whether  the 
offer  was  cash,  for  credit,  in  exchange,  and 
whether  made  with  reference  to  the  market 
value  of  the  article,  or  to  supply  a  particular 
need  or  gratify  a  fancy.  Private  offers  can 
be  multiplied  to  any  extent  for  the  purpose  of 
a  cause,  and  the  bad  faith  in  which  they  were 
made  would  be  difficult  to  prove."  See  also 
Leale  v.  Metropolitan  El.  R.  Co.,  16  Hun  (N. 
Y.)  613;  Kuh  v.  Metropolitan  El.  R.  Co.,  58 
N.  Y.  Super.  Ct.  138  ;  Young  v.  Atwood,  5 
Hun  (N.  Y.)  234  ;  Wood  v.  Firemen's  F.  Ins. 
Co.,  126  Mass.  319. 

4.  A  Valuation  Made  Without  the  Owner  is  not 
even  admissible  in  evidence  as  tending  to 
show  the  market  value.  It  is  made  for  a 
different  purpose  and  is  not  a  fair  criterion 
of  the  market  value  of  the  land. 

Arkansas. — Texas,  etc.,  R.  Co.  v.  Eddy,  42 
Ark.  527;  Springfield,  etc.,  R.  Co.  v.  Rhea,  44 
Ark.  258. 

California. — San  Jose,  etc.,  R.  Co.  v.  Mayne, 
83  Cal.  566,  44  Am.  &  Eng.  R.  Cas.  158. 

Iowa. — Dudley  v.  Minnesota,  etc.,  R.  Co., 
77  Iowa  408,  36  Am.  &  Eng.  R.  Cas.  593. 

Louisiana. — New  Orleans,  etc.,  R.  Co.  v. 
Barton,  43  La.  Ann.  171. 

Massachusetts. — Brown  v.  Providence,  etc., 
R.  Co.,  5  Gray  (Mass.)  35. 

Pennsylvania. — Mifflin  Bridge  Co.  v.  Juniata 
County,  144  Pa.  St.  365;  Miller  v.  Windsor 
Water  Co.,  148  Pa.  St.  429. 

A  Valuation  by  the  Owner  Himself  Keturned  to 
the  Assessor  under  oath,  though  not  conclusive, 
may  be  used  as  tending  to  show  what  the 
market  value  is.  Birmingham  Mineral  R. 
Co.  v.  Smith,  89  Ala.  305,  44  Am.  &  Eng.  R. 
Cas.  148. 

Other  decisions  hold  that  the  valuation  put 
upon  the  property  by  the  owner  has  no  weight 
in  determining  the  value.  Virginia,  etc.,  R. 
Co.  v.  Henry,  8  Nev.  165;  Gulf,  etc.,  R.  Co. 
v.  Abney,  3  Tex.  App.  Civ.  Cas.,  §  412;  Fort 
Worth,  etc.,  R.  Co.  v.  Kell,  4  Tex.  App.  Civ. 
Cas.,  §  150. 

Where  Landowner  Is  the  Assessor. — In  Smith 
v.  Pennsylvania  Schuylkill  Valley  R.  Co.,  I4r 
Pa.  St.  68,  the  owner  of  the  land  was  an 
assistant  assessor.  In  the  assessment  the 
land  was  valued  at  $5301,  while  the  damages 
claimed  v.  ere  $10,555.  It  was  ne'd  that  this 
valuation  was  to  be  given  much  weight,  but 
it  did  not  operate  as  an  estoppel  in  favor  of 
the  company. 
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Valuation  by  Commissioners. — The  assessed  valuation  of  the  land  by  commission- 
ers in  the  earlier  part  of  the  same  proceedings  is  not  considered  in  determining 
the  value.1 

ee.  Price  Paid  for  the  Land  by  Owner— Consideration  Provable. — The  price  that 
the  owner  gave  for  the  land  may  be  taken  as  tending  to  show  its  value,  but  it 
is  not  conclusive.  The  owner  may  show  in  explanation  the  circumstances 
under  which  he  bought,  the  condition  of  the  property  at  the  time,  and  his 
expenses  in  connection  with  it  since  his  purchase.2 

Contrary  Doctrine.  —  Other  decisions  do  not  allow  the  proof  of  the  consideration 
of  the  price  paid  by  the  owner  under  any  circumstances.3 

//.  Price  Paid  for  Similar  Lands  in  Vicinity. — The  market  value  of  any 
particular  piece  of  land  that  has  been  taken  is,  of  course,  the  general  selling 
price  in  the  same  vicinity  of  similar  lands.  But  as  to  whether  this  general  sell- 
ing price  can  be  determined  by  considering  the  price  that  was  paid  in  par- 
ticular instances  there  is  a  division  of'  opinion  among  the  courts.  Many 
decisions — doubtless  the  greater  weight  of  authority — hold  that  it  is  proper  to 
consider  the  sales  of  similar  property,  in  the  same  neighborhood,  at  about  the 
same  time.4 

Massachusetts.  —  Paine  v.  Boston,  4  Allen 
(Mass.)  168;  Shattuck  v.  Stoneham  Branch 
R.  Co.,  6  Allen  (Mass.)  115;  Benham  v.  Dun- 
bar, 103  Mass.  365;  Chandler  v.  Jamaica  Pond 
Aqueduct  Corp..  122  Mass.  305;  Gardner  v. 
Brookline,  127  Mass.  358;  Sawyer  v.  Boston, 
144  Mass.  470;  Edmands  v.  Boston,  108  Mass. 
535;  Wyman  v.  Lexington,  etc.,  R.  Co.,  13 
Met.  (Mass.)3i6;  Roberts  v-  Boston,  149  Mass. 
346;  Hunt  v.  Boston,  152  Mass.  168. 

Missouri. — St.  Louis,  etc.,  R.  Co.  v.  Clark, 
121  Mo.  169,  57  Am.  &  Eng.  R.  Cas.  542. 

New  Hampshire. — March  v.  Portsmouth, 
etc.,  R.  Co.,  19  N.  H.  372;  Concord  R.  Co.  v. 
Greely,  23  N.  H.  237. 

New  Jersey. — Packard  v.  Bergen  Neck  R. 
Co.,  54  N.  J.'  L.  553- 

New  York. — New  York,  etc.,  R.  Co.  v. 
Arnot,  27  Hun  (N.  Y.)  151;  Matter  of  Pros- 
pect Park,  etc.,  R.  Co.,  13  Hun  (N.  Y.)  345; 
New  York,  etc.,  R.  Co.  v.  Haskin,  29  Hun 
(N.  Y.)  1. 

Washington. — Seattle,  etc.,  R.  Co.  v.  Gil- 
christ, 4  Wash.  509. 

Wisconsin. — West  v.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  31S;  Watson  v.  Milwaukee,  etc., 
R.  Co.,  57  Wis.  332;  Washburn  v.  Milwaukee, 
etc.,  R.  Co.,  59  Wis.  364,  20  Am.  &  Eng.  R. 
Cas.  225. 

Sales  of  Similar  Land  a  Proper  Indication  of 
Value.  —  In  Seattle,  etc.,  R.  Co.  7-.  Gilchrist,  4 
Wash.  509,  the  court  said :  "  The  market  value 
of  land,  or  other  property,  is  the  price  it  will 
bring  when  offered  for  sale  in  the  ordinary 
way.  Knowledge  of  value  is  generally  derived 
from  actual  sales.  Why,  then,  is  it  not  com- 
petent to  show  sales  of  similar  property  in  the 
same  neighborhood,  when  made  at  or  near 
the  same  time?  The  reason  usually  assigned 
for  holding  such  testimony  inadmissible,  that 
it  raises  collateral  inquiries  which  the  jury- 
should  not  be  called  upon  to  consider,  is,  to 
our  minds,  unsatisfactory.  No  witness  is 
competent  to  testify  as  to  a  particular  sale 
who  is  not  personally  cognizant  of  the  fact, 
and,  this  being  so,  the  character  and  situa- 
tion of  the  land,  and  all  the  circumstances 
surrounding  the  transaction,  may  be  brought 
out  on  the  examination  of  such  witness,  thus 
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1.  Valuation  by  Commissioners. — Winklemans 
v.  Des  Moines  Northwestern  R.  Co.,  62  Iowa 

II  ;  Bohr  v.  Neuensch wander,  120  Ind.  449  ; 
Seefeld  v.  Chicago,  etc.,  R.  Co.,  67  Wis.  96. 

2.  Price  Paid  by  Owner. — St.  Louis,  etc..  R. 
Co.  v.  Smith,  42  Ark.  265. 

Evidence  of  the  price  for  which  land  was 
actually  sold  after  the  location  of  a  railroad 
across  it  may  be  used  by  the  railroad  company 
to  prove  its  real  value  at  that  time,  and  as  an 
admission  of  such  value  on  part  of  the  vendors; 
and  such  evidence  is  entitled  to  great  weight 
as  compared  with  the  mere  opinions  of  wit- 
nesses. St.  Louis,  etc.,  R.  Co.  v.  Smith,  42 
Ark.  265,  20  Am.  &  Eng.  R.  Cas.  190;  Sexton 
v.  North  Bridge  water,  116  Mass.  200;  Swan 
v.  Middlesex  County,  101  Mass.  177;  Edmands 
v.  Boston,  108  Mass.  535;  Dickenson  v.  Fitch- 
burg,  13  Gray  (Mass.)  546;  Watson  v.  Mil- 
waukee, etc.,  R.  Co.,  57  Wis.  332,  10  Am.  & 
Eng.  R.  Cas.  168. 

3.  Valuation  on  Sale  Pending  Proceedings. — 
In  a  suit  by  the  owner  for  land  occupied  by  a 
railway  company  the  plaintiff  sold  pending 
the  suit.  After  the  sale  the  railroad  company 
reconvened,  asking  that  the  right  of  way 
through  the  tract  be  condemned.  The  ven- 
dees then  intervened,  asking  for  compensa- 
tion. It  was  held  that  the  price  paid  by  the 
interveners  for  the  land  could  not  be  con- 
sidered. San  Antonio,  etc.,  R.  Co.  v.  Ruby, 
80  Tex.  172;  Fordyce  v.  Wolfe,  82  Tex.  239. 
See  Mifflin  Bridge  Co.  v.  Juniata  County,  144 
Pa.  St.  365. 

4.  Price  Paid  for  8imilar  Property — Illinois. — 
St.  Louis,  etc.,  R.  Co.  v.  Haller,  82  111.  208; 
Culbertson,  etc.,  Packing, etc. ,Co.  v.  Chicago, 

III  111.  651;  Chicago,  etc.,  R.  Co.  v.  Maroney, 
95  111.  182;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  112  111.  589,  25  Am.  &  Eng.  R. 
Cas.  158;  Peoria  Gas-Light,  etc. ,  Co.  v.  Peoria 
Terminal  R.  Co.,  146  111.  372;  O'Hare  v. 
Chicago,  etc.,  R.  Co.,  139  111.  151. 

Iowa. — Cherokee  V.  Sioux  City,  etc.,  Town 
Lot,  etc.,  Co.,  5a  Iowa  279;  King  v.  Iowa 
Midland  R.  Co.,  34  Iowa  458;  Cummins  v. 
Des  Moines,  etc.,  R.  Co.,  63  Iowa  397,  17  Am. 
&  Eng.  R.  Cas.  86;  Everett  v.  Union  Pac.  R. 
Co.,  59  Iowa  243. 
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Must  Be  in  Same  Vicinity. — The  land  sold  must  be  in  the  same  vicinity  as  the 
land  condemned,  and  the  sale  must  have  been  within  a  reasonable  time  before 
the  condemnation.1 

Price  Paid  for  Similar  Land  Not  to  Be  Considered. — Some  decisions,  on  the  contrary, 
hold  that  particular  instances  of  sales  of  similar  land  cannot  be  considered.3 

Consideration  of  Such  Facts  Discretionary. — Other  adjudications  declare  that  it  is 
largely  within  the  discretion  of  the  presiding  officer  to  determine  whether 
sales  of  other  lands  were  sufficiently  recent,  and  whether  the  lands  were 
sufficiently  like  that  in  controversy,  to  be  worthy  of  consideration.3 

Evidence  of  Other  Purchases  hy  Condemning  Company. — Evidence  of  the  price  paid 
by  the  expropriator  to  other  property  owners  for  lands  used  in  the  same  en- 
terprise is  generally  incompetent  and  inadmissible.4    But  such  evidence  has 


enabling  the  jury,  without  difficulty,  to  deter- 
mine whether  or  not  such  sale  should  be  con- 
sidered a  fair  criterion  of  value.  Upon  prin- 
ciple we  can  perceive  no  valid  reason  for 
rejecting  such  testimony,  and  we  think  the 
preponderance  of  authority  is  also  in  favor  of 
its  competency." 

Cross-examination  as  to  Sales  of  Similar 
Property.  —  In  Kansas,  without  deciding  the 
question  whether  such  evidence  is  in  general 
admissible,  it  has  been  held  that  where  ex- 
perts or  others  are  permitted  to  give  their 
opinion  as  to  the  value  of  land,  they  may  be 
cross-examined  as  to  the  actual  sales  of  lands 
in  the  vicinity.  Chicago,  etc.,  R.  Co.  v. 
Stewart,  47  Kan.  704. 

1.  Sale  Must  Have  Been  Near  in  Time  and 
Place.— O' Hare  v.  Chicago,  etc.,  R.  Co.,  139 
111.  151;  Concordia  Cemetery  Assoc.  v.  Min- 
nesota, etc.,  R.  Co.,  121  111.  199,  30  Am.  & 
Eng.  R.  Cas.  363;  Everett  v.  Union  Pac.  R. 
Co.,  59  Iowa  243;  Stinson  v.  Chicago,  etc.,  R. 
Co.,  27  Minn.  284. 

Rule  Must  Vary  with  Circumstances  in  Each 
Case. — In  Benham  v.  Dunbar,  103  Mass.  368, 
the  court  said  :  "  The  rule  must  vary  with  the 
circumstances  of  each  case.  If  the  value  of  a 
town  lot  was  in  question,  it  is  plain  that  the 
evidence  should  be  confined  to  sales  of  com- 
paratively recent  dates  and  of  land  in  the 
near  vicinity.  If  it  was  wild  land,  in  a  thinly 
settled  part  of  the  country,  a  more  liberal 
rule  would  be  applicable." 

Where  land  is  being  condemned  for  a  right 
of  way,  the  selling  price  of  other  prairie  land 
one  mile  distant  may  be  considered.  Pitts- 
burgh, etc.,  R.  Co.  v.  Vance,  115  Pa.  St.  325. 

A  sale  ten  or  twelve  years  before  is,  of 
course,  too  remote  in  nearly  every  case. 
Everett  v.  Union  Pac.  R.  Co.,  59  Iowa  243. 

One  year  may  be  too  long  a  time.  Green 
v.  Fall  River,  113  Mass.  262. 

Land  Adapted  for  Particular  Purposes. —  In 
Gardner  v.  Brookline,  127  Mass.  358,  in  the 
condemnation  of  cranberry  land,  there  was 
considered  the  price  paid  for  similar  land 
across  a  river  and  in  another  town  three  or 
four  years  before.  The  court  said  :  "  If  the 
question  was  as  to  the  value  of  building  lots, 
the  exact  situation  of  the  two  parcels  with 
respect  to  each  other  might  be  of  more  impor- 
tance; but  when  it  is  as  to  the  value  of  land  of 
rare  quality,  which  is  adapted  to  the  cultiva- 
tion of  cranberries,  a  different  standard  ap- 
plies, and  if  the  land  sold  is  in  the  same  gen- 
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eral  locality  and  of  the  same  peculiar  quality, 
the  price  obtained  may  afford  a  just  measure 
of  the  value  of  the  land  taken." 

2.  Price  of  Similar  Land  Not  Considered — Cali- 
fornia.— Central  Pac.  R.  Co.  v.  Pearson,  35 
Cal.  247. 

Georgia. — Selma,  etc.,  R.  Co.  v.  Keith,  53 
Ga.  178. 

Minnesota. — Stinson  v.  Chicago,  ate,  R. 
Co.,  27  Minn.  284;  Lehmicke  v.  St.  Paul,  ate, 
R.  Co.,  19  Minn.  464. 

Pennsylvania. — East  Pennsylvania  R.  Co. 
v.  Hiester,  40  Pa.  St.  53;  Pittsburgh,  etc.,  R. 
Co.  v.  Vance,  115  Pa.  St.  325;  Pennsylvania, 
etc.,  R.,  etc.,  Co.  v.  Bunnell,  81  Pa.  St.  414; 
Pittsburg,  etc.,  R.  Co.  v.  Rose,  74  Pa.  St. 
362;  Pittsburgh,  etc.,  R.  Co.  v.  Patterson,  107 
Pa.  St.  461. 

Such  Evidence  Introduces  Too  Many  Collateral 
Issues.  —  In  East  Pennsylvania  R.  Co.  v.  Hies- 
ter, 40  Pa.  St.  53,  the  court,  in  speaking  of  evi- 
dence of  particular  sales  in  the  neighborhood, 
said:  "It  did  not  pretend  to  fix  the  market 
value  of  the  land,  but  assumed  to  ascertain  it 
by  the  special,  and  it  may  be  exceptional,  cases 
named.  This  will  not  do;  for,  if  allowed, 
each  special  instance  adduced  on  the  one  side 
must  be  permitted  to  be  assailed,  and  its  mer- 
its investigated  on  the  other;  and  thus  would 
there  be  as  many  branching  issues  as  in- 
stances, which,  if  numerous,  would  prolong 
the  contest  interminably.  But  even  this  is 
not  the  most  serious  objection;  such  testi- 
monydoes  notdisclose  thepublic  and  general 
estimate  which,  in  such  cases,  we  have  seen 
is  a  test  of  value.  It  would  be  as  liable  to  be 
the  result  of  fancy,  caprice,  or  folly,  as  of 
sound  judgment,  in  regard  to  the  intrinsic 
worth  of  the  subject-matter  of  it,  and,  conse- 
quently, would  prove  nothing  on  the  point  to 
be  investigated.  The  fact  as  to  what  one 
man  may  have  sold  or  received  for  his  prop- 
erty, is  certainly  a  collateral  fact  to  an  issue, 
involving  what  another  should  receive,  and, 
if  in  no  way  connected  with  it,  proves  noth- 
ing." 

3.  Discretion  of  Tribunal. — Shattuckf.  Stone- 
ham  Branch  R.  Co.,  6  Allen  (Mass.)  115; 
Watson  v.  Milwaukee,  etc.,  R.  Co.,  57  Wis. 
332.  10  Am.  &  Eng.  R.  Cas.  168. 

4.  Other  Purchases  by  Condemning  Party — 
Illinois. — Culbertson,  etc.,  Packing,  etc.,  Co. 
v.  Chicago,  ill  111.  651  ;  Peoria  Gas-Light, 
etc.,  Co.  v.  Peoria  Terminal  R.  Co.,  146  111. 
372. 
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been  admitted  in  exceptional  cases.1 

Offers  to  Sell  by  parties  holding  similar  lands  are  not  to  be  considered.2 
gg.  Opinion  Evidence. — In  order  to  prove  the  value  of  real  estate,  opinions 
of  persons  acquainted  with  its  value  are  admissible  in  evidence.3  But  the 
value  of  property  is  not  a  question  of  science  and  skill,  upon  which  only  an 
expert  possessed  of  technical  training  can  give  an  opinion.*  Persons  living  in 
the  neighborhood  of  the  property  to  be  valued,  acquainted  with  the  market 
value  of  such  property  in  the  locality  and  with  the  particular  property  in 
question,  may  give  an  opinion  upon  its  value,5  and  it  has  been  said  that  the 


■Massachusetts. — Kelliheri'.  Miller,  97  Mass. 
71  ;  Fall  River  Print  Works  v.  Fall  River, 
110  Mass.  428  ;  Cobb  v.  Boston,  112  Mass. 
181. 

Nebraska. — Dietrichs  v.  Lincoln,  etc.,  R. 
Co.,  12  Neb.  225. 

New  Hampshire.  —  Concord  R.  Co.  v.  Greely, 
23  N.  H.  237. 

New  Jersey. — Laing  v.  United  New  Jersey 
R.,  etc.,  Co.,  54  N.  J.  L.  576,33  Am.  St.  Rep. 
682. 

1.  Evidence  of  Other  Purchases  by  Condemnor 
Admitted. — Thus,  in  Wyman  v.  Lexington, 
etc.,  R.  Co.,  13  Met.  (Mass.)  316,  evidence  was 
admitted  of  the  price  paid  by  the  railroad 
company  for  an  adjacent  lot,  the  court  say- 
ing :  "This  was  evidence  of  a  fact,  and  not 
of  an  opinion.  The  price  for  which  other  ad- 
jacent lots  had  been  actually  sold  was  admis- 
sible. *  *  *  If  it  had  been  a  price  fixed  by 
a  jury  or  in  anywise  compulsorily  paid  by 
the  party,  the  evidence  of  such  demand  would 
be  inadmissible  before  the  jury.  Upon  the 
principle  on  which  we  should  admit  evidence 
of  other  sales  between  other  parties  of  adja- 
cent lots,  this  evidence  was  admissible,  and 
none  the  less  so  because  the  railroad  corpora- 
tion were  themselves  the  purchasers." 

In  Langdon  v.  New  York,  133  N.  Y.  628, 
the  question  was,  whether  the  damage  sus- 
tained by  the  plaintiff  through  the  erection  of 
a  new  wharf  in  front  of  the  plaintiff's  wharf 
on  the  Hudso  River  could  be  proved  by  the 
prices  paid  by  the  city  upon  the  purchase, 
from  other  parties,  of  property  of  the  same 
general  character  and  similarly  situated  upon 
the  same  river  front.  It  was  held  that  such 
evidence  was  admissible  in  view  of  the  pecul- 
iar and  exceptional  character  of  the  case,  as 
shown  by  the  following  facts  :  By  chapter 
574  of  the  New  York  Laws  of  1871,  private 
wharves  and  wharfage  rights  were  subjected 
to  a  process  of  extinction,  the  practical  result 
of  which  was  to  withdraw  from  the  general 
market  all  private  rights  of  wharfage,  so  that 
thereafter  there  could  be  but  one  probable 
purchaser  of  such  rights  and  that  purchaser 
the  city.  Such  property  had,  therefore, 
ceased  to  be  the  subject  of  general  bargain 
and  sale  for  several  years,  and  the  opinions 
of  expert  witnesses  as  to  the  value  thereof 
were  largely  speculative,  and  not  founded 
upon  actual  sales  of  property.  Under  the 
circumstances,  it  was  held  that  a  departure 
from  the  ordinary  rule  excluding  evidence  of 
other  sales  of  like  property  in  the  vicinity 
was  authorized. 

2.  Offers  to  Sell  Excluded.— Fowler  v.  Mid- 
dlesex County,  6  Allen  (Mass.)  92  ;  Davis  v. 
Charles  River  Branch  R.  Co.,  11  Cush.  (Mass.) 
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506  ;  Montclair  R.  Co.  v.  Benson,  36  N.  J.  L. 
557- 

3.  Swan  v.  Middlesex,  101  Mass.  173.  See 
also  the  title  Expert  and  Opinion  Evidence. 

4.  Value  of  Land  Not  a  Question  for  Experts 
Only. — In  Pennsylvania,  etc.,  R.  Co.  v.  Bun- 
nell, 81  Pa.  St.  414,  Sharswood,  J.,  said  : 
"  The  market  value  of  land  is  not  a  question 
of  science  and  skill,  upon  which  only  an  ex- 
pert can  give  an  opinion.  Persons  living  in 
the  neighborhood  may  be  presumed  to  have 
a  sufficient  knowledge  of  the  market  value  of 
property  with  the  location  and  character  of 
the  land  in  question.  Whether  their  opinion 
has  any  proper  ground  to  rest  upon,  or  is  mere 
conjecture,  can  be  brought  out  upon  cross- 
examination." 

In  Swan  v.  Middlesex,  101  Mass.  173,  Gray, 
J.,  said  :  "  It  is  well  settled  in  this  common- 
wealth that,  when  the  value  of  real  estate  is 
in  controversy,  opinions  of  persons  acquainted 
with  its  value  are  admissible  in  evidence. 
These  opinions  are  admitted,  not  as  being  the 
opinions  of  experts,  strictly  so  called,  for  they 
are  not  founded  on  special  study  or  training 
or  professional  experience  ;  but  rather  from 
necessity,  upon  the  ground  that  they  depend 
upon  knowledge  which  any  one  may  acquire, 
but  which  the  jury  may  not  have,  and  that 
they  are  the  most  satisfactory,  and  often  the 
only  attainable,  evidence  of  the  fact  to  be 
proved.  *  *  *  The  knowledge  requisite  to 
qualify  a  witness  to  testify  to  his  opinion  of 
the  value  of  lands  may  either  be  acquired  by 
the  performance  of  official  duty,  as  by  a  county 
commissioner  or  selectman,  whose  duty  it  is 
to  lay  out  public  ways,  or  by  an  assessor, 
whose  duty  it  is  to  ascertain  the  value  of 
lands  for  the  purpose  of  taxation  ;  or  it  may 
be  derived  from  knowing  of  sales  and  pur- 
chases of  other  lands  in  the  vicinity,  either  by 
the  witness  himself  or  by  other  persons." 

In  Ohio  Valley  R.,  etc.,  Co.  v.  Kerth,  130 
Ind.  314,  it  was  held  that,  in  condemna- 
tion proceedings  for  a  railroad  right  of  way, 
it  is  competent  for  a  witness  who  is  acquainted 
with  the  value  of  lands  in  the  locality  to 
testify  as  to  the  value  of  the  land  before  and 
after  the  railroad  ran  through  it,  without  first 
disclosing  knowledge  of  the  location,  grades, 
or  cuts  of  the  road.  The  court  said  :  "  In 
speaking  of  values,  the  facts  necessary  to 
entitle  a  witness  to  speak  are,  that  he  is  ac- 
quainted with  the  market  value  of  such  prop- 
erty in  the  locality,  and  that  he  is  acquainted 
with  the  property  upon  which  he  places  a 
value." 

See  further  the  title  Expert  and  Opinion 
Evidence. 

5.  Swan    v.  Middlesex,  101    Mass.    173  ; 
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qualifications  of  such  witnesses  must  be  left  largely  to  the  discretion  of  the 
judge  or  officer  presiding  at  the  trial.1 

(d)  Condition  and  Quality  of  the  Land — aa.  Mineral  Land. — Where  the  land  taken 
contains  minerals,  the  measure  of  compensation  is  the  market  value  of  the  land 
with  the  minerals  in  it,  and  the  profits  or  the  price  or  value  of  the  minerals,  if 
the  minerals  themselves  had  been  taken,  will  not  be  considered.3 

Probability  of  Existence  of  Minerals. — There  must  be  a  probability  of  the  existence 
of  minerals  supported  by  evidence.3 

66.  Improvements. — The  owner  is  not  necessarily  entitled  to  the  cost  of  the 
improvements  that  he  has  placed  on  the  land,  but  to  their  fair  value.4 

Cost  of  Removal. — Some  opinions  hold  that  the  owner  is  entitled  to  remove 
improvements  from  the  land  and  recover  the  cost  of  the  removal.5 

8 1  Pa. 


Pennsylvania,  etc.,  R.  Co.  -'.  Bunnell 
St.  414. 

Farmers  Who  Reside  in  the  Vicinity  of  the 

damaged  farm  and  are  familiar  with  it  and 
know  its  capacities,  and  testify  that  they  know 
its  value,  are  competent  to  give  opinions  as  to 
its  value.  Kansas  City,  etc.,  R.  Co.  v.  Baird, 
41  Kan.  69  ;  Kansas  City,  etc.,  R.  Co.  v. 
Ehret,  41  Kan.  22  ;  Chicago,  etc.,  R.  Co.  v. 
Casper,  42  Kan.  561  ;  Kansas  Cent.  R.  Co.  v. 
Allen,  24  Kan.  33,  5  Am.  &  Eng.  R.  Cas. 
362  ;  Pingrey  v.  Cherokee,  etc.,  R.  Co.,  78 
Iowa  438. 

Any  Person  Who  Is  Shown  to  Be  Familiar  with 
the  Value  of  Any  Particular  Piece  of  Land  across 
which  a  railroad  is  built  may  be  permitted  to 
testify  as  to  the  value  of  that  tract  before  the 
location  of  the  road  and  to  the  value  thereof 
immediately  afterwards.  St.  Louis,  etc.,  R. 
Co.  v.  Anderson,  39  Ark.  167,  17  Am.  & 
Eng.  R.  Cas.  97  ;  Johnson  v.  Freeport,  etc., 
R.  Co.,  111  111.  413,  25  Am.  &  Eng.  R.  Cas. 
192  ;  Blakely  v.  Chicago,  etc.,  R.  Co. ,  25  Neb. 
207  ;  Republican,  etc.,  R.  Co.  v.  Arnold,  13 
Neb.  485,  10  Am.  &  Eng.  R.  Cas.  219  ;  Sioux 
City,  etc.,  R.  Co.  v.  Wymer,  16  Neb.  272,  20 
Am.  &  Eng.  R.  Cas.  184;  Burlington,  etc., 
R.  Co.  v.  White,  28  Neb.  166. 

Qualification  as  Expert  Necessary. — But  in 
Buffum  v.  New  York,  etc.,  R.  Co.,  4  R.  I.  221, 
it  was  held  that  a  witness,  in  order  to  give 
an  opinion  as  to  the  value  of  land,  must  be 
proved  to  have  the  qualifications  of  an  expert, 
and  that  the  fact  of  his  residence  in  the  lo- 
cality and  his  acquaintance  with  the  land  in 
question  was  not  a  sufficient  qualification. 
And  in  Brown  v.  Providence,  etc.,  R.  Co., 
12  R.  I.  238,  it  was  held  that  a  farmer  residing 
in  the  neighborhood  of  the  land  was  not  com- 
petent to  give  a  general  opinion  as  to  the 
value  of  the  property,  although  he  might  give 
an  opinion  as  an  expert  as  to  the  value  of  the 
land  for  farming  purposes. 

1.  Gray,  J.,  in  Swan  v.  Middlesex,  101 
Mass.  173. 

Necessary  Qualification.  —  In  Pittsburgh,  etc., 
R.  Co.  v.  Vance,  115  Pa.  St.  325,  the  court 
•said  :  "  The  estimate  which  a  witness  may 
make,  it  is  true,  is  in  some  sense  an  opinion, 
but  it  is  an  opinion  formed  from  actual  per- 
sonal knowledge  of  facts  affecting  the  subject- 
matter  of  inquiry,  and,  as  a  conclusion  of 
fact,  is  admissible  in  evidence,  from  necessity, 
as  the  best  evidence  of  which  such  a  question 
is  ordinarily  susceptible.  In  order,  therefore, 
that  a  witness  may  be  competent  to  testify 
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intelligently  as  to  the  market  value  of  land, 
he  should  have  some  special  opportunity  for 
observation;  he  should,  in  a  general  way,  and 
to  a  reasonable  extent,  have  in  his  mind  the 
data  from  which  a  proper  estimate  of  value 
ought  to  be  made;  if  interrogated,  he  should 
be  able  to  disclose  sufficient  actual  knowledge 
of  the  subject  to  indicate  that  he  is  in  condi- 
tion to  know  what  he  proposes  to  state,  and 
to  enable  the  jury  to  judge  of  the  probable 
proximate  accuracy  of  his  conclusions.  He 
may  hesitate  in  making  an  estimate  of  the 
value,  he  may  say  that  he  does  not  know 
certainly,  but,  after  due  deliberation,  may  be 
able  to  express  an  opinion,  or  come  to  a  con- 
clusion, the  accuracy  of  which,  under  all  the 
evidence,  is  of  course  wholly  for  the  jury." 

One  who  has  no  knowledge  of  the  market 
value  of  land  in  the  immediate  neighborhood 
of  the  land  sought  to  be  taken  is  not  a  com- 
petent witness  to  testify  to  the  damage  done 
to  the  land  from  the  construction  of  a  railroad. 
Gorgas  v.  Philadelphia,  etc.,  R.  Co.,  144  Pa. 
St.  1,  51  Am.  &  Eng.  R.  Cas.  593. 

See  also  Ottawa,  etc.,  R.  Co.  v.  Fisher,  42 
Kan.  675  ;  Central  Branch,  etc.,  R.  Co.  v. 
Andrews,  37  Kan.  162,  30  Am.  &  Eng.  R. 
Cas.  352. 

2.  Mining  Land. — Stockton,  etc.,  R.  Co.  v. 
Galgiani,  49  Cal.  139;  Water  Com'rs  v.  Law- 
rence, 3  Edw.  Ch.  (N.  Y.)  552;  Searle  v.  Lack- 
awanna, etc.,  R.  Co.,  33  Pa.  St.  57;  Texas, 
etc.,  R.  Co.  v.  Matthews,  60  Tex.  215. 

Thus  the  number  of  tons  of  minerals  that 
could  be  gotten  from  the  land  and  the  value 
per  ton  of  such  minerals  are  not  considered, 
but  the  value  of  the  land  as  mineral  land. 
Doud  v.  Mason  City,  etc.,  R.  Co.,  76  Iowa 
438;  Reading,  etc.,  R.  Co.  v.  Baltihaser,  119 
Pa.  St.  472;  Searle  v.  Lackawanna,  etc.,  R. 
Co.,  33  Pa.  St.  57- 

3.  Montana  R.  Co.  v.  Warren,  137  U.  S. 
348. 

4.  Value  Not  Cost  of  Improvements. — Jackson- 
ville, etc.,  R.  Co.  v.  Walsh,  106  111.  253,  14 
Am.  &  Eng.  R.  Cas.  245;  Lafayette,  etc.,  R. 
Co.  v.  W.inslow,  66  111.  219;  Allen  v.  Boston, 
137  Mass.  319;  Gibson  v.  Hammersmith,  etc., 
R.  Co.,  2  Dr.  &  Sm.  603. 

5.  Forney  v.  Fremont,  etc.,  R.  Co.,  23  Neb. 
4"5- 

Others  hold  that  he  is  not  entitled  to  cost 
of  removing  improvements.  Central  Pac.  R. 
Co.  v.  Pearson,  35  Cal.  247. 

The  inconvenience  and  cost  of  removal  of 
the  business  from  the  premises  condemned 
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If  He  Prefers  to  Leave  the  Improvements  on  the  land,  he  can  generally  r&cover  for 
them  unless  there  is  a  statute  to  the  contrary.1 

cc.  Growing  Crops  and  Trees. — Since  the  compensation  is  to  be  estimated 
with  reference  to  the  condition  of  the  land  at  the  time  of  taking,  it  has  been 
held  that  the  value  of  the  crops  growing  upon  the  land  at  the  time  is  to  be 
taken  into  consideration.3  So  also  fruit  trees  3  or  timber4  standing  on  the 
land  taken  are  to  be  considered. 

dd.  Improvements  Made  by  Company — Where  Company  Acts  under  License  or  Authority 
of  Owner. — Where  the  government  or  a  corporation  to  which  has  been  delegated 
the  power  of  eminent  domain  enters  upon  land  before  its  condemnation,  but 
with  the  consent  or  license  of  the  owner,  and  proceeds  to  construct  its  works  or 
to  make  improvements  upon  the  land,  such  works  or  improvements  do  not  be- 
come a  part  of  the  land,  and  their  value  is  not  to  be  considered  in  determining 
the  compensation  to  be  awarded  for  the  land.5 

Without  Consent  of  Owner. — Where  the  company  enters  upon  the  land  and 
makes  improvements  without  the  consent  of  the  owner  and  without  having 
caused  the  land  to  be  condemned,  there  is  a  difference  of  opinion  as  to  whether, 
in  subsequent  condemnation  proceedings,  the  owner  is  entitled  to  compensa- 
tion for  the  improvements  made  by  the  company.  But  the  greater  weight  of 
authority  seems  to  be  against  the  owner's  recovery  for  such  improvements.6 


are  properly  considered  as  elements  of  dam- 
ages. Chicago,  etc.,  R.  Co.  v.  Hock,  118  III. 
587. 

1.  Rider  v.  Stryker,  63  N.  Y.  136;  Finn  v. 
Providence  Gas,  etc.,  Co. ,99  Pa.  St.  631. 

2.  Lance  v.  Chicago,  etc.,  R.  Co.,  57  Iowa 
•636;  Gilmore  v.  Pittsburg,  etc.,  R.  Co.,  104 
Pa.  St.  275. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Mollet,  59  111. 
235- 

4.  Rider  v.  Stryker,  62  N.  Y.  136. 

5.  Improvements  Made  by  Company  with  Con- 
sent of  Owner. — California  Southern  R.  Co.  v. 
Southern  Pac.  R.  Co.,  67  Cal.  59,  20  Am.  & 
Eng.  R.  Cas.  309;  Chicago,  etc.,  R.  Co.  v. 
Goodwin,  in  111.  273;  Indiana,  etc.,  R.  Co. 
■v.  Allen,  100  Ind.  409;  Morgan  v.  Chicago, 
etc.,  R.  Co.,  39  Mich.  675;  North  Hudson 
County  R.  Co.  v.  Booraem,  28  N.  J.  Eq.  450, 
14  Am.  Ry.  Rep.  202. 

License  Pending  Proceedings. — So  where  a 
company  commences  condemnation  proceed- 
ings, and  while  they  are  pending  enters 
upon  the  land,  under  a  license,  and  constructs 
a  portion  of  the  track,  the  landowner  is  not 
entitled  to  compensation  for  the  track  thus 
laid.  In  re  Norwood,  etc.,  R.  Co.  v.  Grant, 
47  Hun  (N.  Y.)  489. 

License  from  Life-tenant. — If  the  company 
enters  and  makes  improvements  under  li- 
cense of  the  life-tenant  and  enjoys  the  use 
of  the  same  without  objection,  on  application 
by  the  company  to  condemn  the  land  used  at 
the  end  of  the  life  estate,  it  need  not  pay  the 
owner  for  the  improvements.  Chicago,  etc., 
R.  Co.  v.  Goodwin,  111  111.  273. 

License  of  Person  in  Possession. — Where  a 
company  takes  possession  of  land  and  con- 
structs a  track  thereon  with  the  consent  of  a 
person  in  possession  under  color  of  title,  and 
afterwards  the  paramount  owner  commences 
action  for  the  appropriation  of  the  land,  the 
company  will  not  be  required  to  pay  for  the 
improvements  that  it  has  made  on  the  land. 
Cohen  v.  St.  Louis,  etc.,  R.  Co.,  34  Kan.  158, 
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22  Am.  &  Eng.  R.  Cas.  116,  55  Am.  Rep.  242; 
Ellis  v.  Rock  Island,  etc.,  R.  Co.,  125  111.  82. 

6.  Improvements  Made  Before  Condemnation 
Without  Owner's  Consent — A  labama. — Jones  v. 
New  Orleans,  etc.,  R.  Co.,  70  Ala.  227. 

Arkansas. — Newgass  v.  St.  Louis,  etc.,  R. 
Co.,  54  Ark.  140. 

California . — California  Southern  R.  Co.  v. 
Southern  Pac.  R.  Co.,  65  Cal.  293,  20  Am.  & 
Eng.  R.  Cas.  309;  California  Pac.  R.  Co.  v. 
Armstrong,  46  Cal.  85,  7  Am.  Ry.  Rep.  259; 
San  Francisco,  etc.,  R.  Co.  v.  Taylor,  86  Cal. 
246;  Albion  River  R.  Co.  v.  Hesser,  84  Cal. 
435- 

Florida.  —  Jacksonville,  etc.,  R.  Co.  v. 
Adams,  28  Fla.  631,  51  Am.  &  Eng.  R.  Cas. 
544- 

Illinois. — Emerson  v.  Western  Union  R. 
Co.,  75  111.  176;  Chicago,  etc.,  R.  Co.  v. 
Goodwin,  in  111.  273. 

Iowa. — Daniels  v.  Chicago,  etc.,  R.  Co.,  41 
Iowa  52. 

Michigan. — Toledo,  etc.,  R.  Co.  v.  Dunlap, 
47  Mich.  456,  5  Am.  &  Eng.  R.  Cas.  378;  Mor- 
gan v.  Chicago,  etc.,  R.  Co.,  39  Mich.  675. 

Minnesota. — Greve  v.  St.  Paul,  etc.,  R.  Co., 
26  Minn.  66. 

Mississippi.  —  Louisville,  etc.,  R.  Co.  v. 
Dickson,  63  Miss.  380,  56  Am.  Rep.  809. 

New  Jersey. — North  Hudson  County  R.  Co. 
v.  Booraem,  28  N.  J.  Eq.  450,  14  Am.  Ry. 
Rep.  202. 

New  York. — Black  River,  etc.,  R.  Co.  v. 
Barnard,  9  Hun  (N.  Y.)  104. 

North  Carolina.  —  Burgess  v.  Clark,  13  Ired. 
L.  (35  N.  Car.)  109. 

Oregon. — Oregon  R.,  etc.,  Co.  v.  Mosier,  14 
Oregon  519,  58  Am.  Rep.  321. 

Pennsylvania. —  Justice  v.  Nesquehoning 
Valley  R.  Co.,  87  Pa.  St.  28. 

Wisconsin.  —  Lyon  v.  Green  Bay,  etc.,  R. 
Co.,  42  Wis.  538,  15  Am.  Ry.  Rep.  91;  Aspin- 
vvall  v.  Chicago,  etc.,  R.  Co.,  41  Wis.  474. 

The  Company  Not  a  Mere  Tortfeasor.  —  Injus- 
tice v.  Nesquehoning  Valley  R.  Co.,  87  Pa. 
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Authorities  Allowing  Compensation. — Where,  however,  the  company  enters  upon 
land  before  condemnation,  and  without  right  and  authority  from  the  owner, 
and  places  structures  thereon,  there  are  authorities  which  hold  that  such 
structures  become  a  part  of  the  land,  and  are  properly  included  in  the 
appraisal  of  the  land  under  eminent-domain  proceedings  as  property  of  the 
landowner  to  be  taken  by  the  company.1 


St.  28,  the  owner  obtained  a  judgment  in 
ejectment  against  a  railroad  company  that 
had  entered  without  condemning  the  land. 
On  subsequent  condemnation  the  question 
arose  as  to  the  ownership  of  the  improve- 
ments put  upon  the  land  by  the  company.  The 
court  said:  "The  company  being  a  trespasser, 
and  the  entry  not  in  conformity  to  law,  the 
question  is,  whether  this  irregular  proceed- 
ing operated  as  a  dedication  in  law  of  the 
property  in  the  ties  and  rails  to  the  own- 
ers of  the  land,  so  as  to  entitle  them  to  in- 
clude these  things  in  the  assessment  of  the 
damages  under  the  railroad  law,  and  recover 
their  value  as  an  accession  to  the  value  of 
the  land  taken  by  the  company.  A  careful 
consideration  and  analysis  of  the  case  before 
us  will  show  that  it  differs  in  essential  re- 
spects from  that  of  a  mere  tortfeasor,  whose 
structures  upon  the  land  of  another  enure 
to  the  benefit  of  the  owner  of  the  land.  The 
common-law  rule  is  undoubted,  that  a  tres- 
passer who  builds  on  another's  land  dedi- 
cates his  structures  to  the  owner.  The  reason 
is  obvious,  for,  like  him  who  sows  where  he 
cannot  reap,  he  can  obtain  no  advantage  by 
his  wrong,  and  having  affixed  his  chattels  to 
the  realty,  they  become  part  of  it,  and  he 
cannot  add  further  injury  by  tearing  them 
down.  *  *  *  There  is  also  to  be  noticed  a 
clear  distinction  between  putting  down  a 
railroad  track  under  a  lease,  and  an  act  of 
appropriation  of  the  land  under  a  charter. 
*  *  *  xhe  very  intent  of  an  appropriation  of 
land  is  to  place  upon  it  and  own  and  use  the 
structures  necessary  to  carry  out  the  char- 
ter purpose.  Hence  no  dedication  of  the  ma- 
terial can  be  inferred  in  such  a  case.  *  *  * 
This  is  not  the  case  of  a  mere  trespass  by 
one  having  no  authority  to  enter,  but  of  one 
representing  the  state  herself,  clothed  with 
the  power  of  eminent  domain,  having  a  right 
to  enter,  and  to  place  these  materials  upon 
the  land  taken  for  a  public  use — materials 
essential  to  the  very  purpose  which  the  state 
has  declared  in  the  grant  of  the  charter.  *  *  * 
Another  evident  difference  between  a  mere 
tortfeasor  and  a  railroad  company  is  this — 
the  former  necessarily  attaches  his  structure 
to  the  freehold,  for  he  has  no  less  estate  in 
himself,  but  the  latter  can  take  an  easement 
only,  and  the  structures  attached  are  sub- 
servient to  the  purpose  of  the  easement.  A 
railroad  company  can  take  no  freehold  title, 
and  when  its  proper  use  of  the  easement 
ceases,  the  franchise  is  at  an  end.  There  is 
no  intention  in  fact  to  attach  the  structure  to 
the  freehold.  We  have  therefore  these 
salient  features  to  characterize  the  case  be- 
fore us,  to  wit:  the  right  to  enter  on  the  land 
under  authority  of  law,  to  build  a  railroad 
for  public  use;  the  acquisition  thereby  of  a 
mere  easement  in  the  land;  the  entire  ab- 


sence of  an  intention  to  dedicate  the  chattels 
entering  into  its  construction  to  the  use  of 
the  land;  the  necessity  for  their  use  in  the 
execution  of  the  public  purpose;  and,  lastly, 
the  power  to  retain  and  possess  these  chat- 
tels and  the  structures  they  compose,  by  a 
valid  proceeding  at  law,  notwithstanding 
the  original  illegality  of  the  entry." 

1.  Entry  Wholly  Wrongful.  — U.  S.  v.  Mon- 
terey County,  47  Cal.  515;  Hibbs  v.  Chicago, 
etc.,  R.  Co.,  39  Iowa  340;  Graham  v.  Conners- 
ville,  etc.,  R.  Co.,  36  Ind.  463,  10  Am.  Rep. 
56;  Matter  of  Long  Island  R.  Co.,  6  Thomp^ 
&  C.  (N.  Y.)  298;  Matter  of  New  York,  etc., 
R.  Co.,  37  Hun  (N.  Y.)  317. 

Entry  and  Improvements  by  United  States. — 
In  the  case  of  U.  S.  v.  Monterey  County,  47 
Cal.  515,  the  United  States  government  had 
built  a  lighthouse  upon  a  certain  tract  of 
land  without  condemning  it.  Later,  on  con- 
demnation proceedings,  the  owner  was  al- 
lowed to  recover  for  the  value  of  the  structure. 
The  court  said:  "  If  one  erect  buildings  upon 
the  land  of  another  voluntarily,  and  without 
any  contract,  he  may  not  remove  them.  This  is 
common  learning.  The  law  did  not  authorize 
the  United  States  to  take  the  possession  of 
these  lands  mantt  forti,  and  their  agents,  in 
entering  upon  them  and  ejecting  the  de- 
fendants, were  mere  tortfeasors." 

Improvements  Made  Pending  Condemnation 
Proceedings. — Where  a  company  commences 
condemnation  proceedings,  and  while  they 
are  pending  enters  under  an  order  of  the 
court  and  constructs  its  track,  and  the  pro- 
ceedings are  subsequently  dismissed  and  new 
proceedings  instituted,  in  assessing  the  dam- 
ages under  the  new  proceedings  the  land- 
owner is  not  entitled  to  the  value  of  the 
improvements  placed  upon  the  land  by  the 
company.  California  Pac.  R.  Co.  v.  A  rm strong, 
46  Cal.  85,  7  Am.  Ry.  Rep.  259;  Albion  River 
R.  Co.  v.  Hesser,  84  Cal.  435,  44  Am.  &  Eng. 
R.  Cas.  125. 

Uncertainty  as  to  Title. — Where  a  railroad 
company  has  made  improvements  upon  land 
without  condemning  it,  and  there  is  later  a 
suit  to  determine  whether  the  company  has 
title  to  the  right  of  way,  which  is  decided 
against  the  company,  in  a  subsequent  con- 
demnation suit  the  owner  is  entitled  to  just 
and  equitable  compensation  for  the  land 
taken,  and  damages  to  the  remainder  for  such 
taking;  but  he  can  recover  nothing  for  the 
added  value  by  reason  of  building  the  road 
thereon.  Hays  v.  Texas,  etc.,  R.  Co.,  62  Tex, 
397- 

United  States  Lands  Patented  to  Individuals. — 

Where  a  company  builds  its  track  on  the 
lands  of  the  United  States,  and  the  company 
proceeds  to  condemn  a  right  of  way  after- 
ward, and  the  land  has  been  patented  to  an 
individual,  the  compensation  must  be  fixed 
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ee.  Uses  to  Which  Land  Is  Adapted — Location. — The  special  availability  of  land 
by  reason  of  its  situation  to  the  particular  uses  to  which  it  is  put,  and  to  other 
uses  to  which  it  is  plainly  adapted,  is  to  be  considered  in  determining  the 
valuation  given  to  it.1 

Special  Adaptation  from  improvemonts. — Where  property  has  been  improved  for 
carrying  on  a  special  business,  and  such  business  enhances  the  value  of  the  site, 
this  may  be  considered.2 

Adaptation  from  Quality  of  Land. — Any  use  for  which  the  land  is  adapted  may  be 
considered,  even  though  the  land  is  not  used  for  that  purpose.3 


upon  the  value  of  the  land,  excluding  the 
improvements  made  thereon  by  the  company. 
Denver,  etc.,  R.  Co.  v.  Stancliff,  4  Utah  117; 
Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich.  456. 

1.  Property  Suitable  for  Special  Uses. — Dupuis 
v.  Chicago,  etc.,  R.  Co.,  115  111.  97;  King  v. 
Minneapolis  Union  R.  Co.,  32  Minn.  224; 
Duluth,  etc.,  R.  Co.  v.  West,  51  Minn.  163; 
Republican  Valley  R.  Co.  v.  Arnold,  13  Neb. 
485;  Currie  v.  Waverly,  etc.,  R.  Co.,  52  N.  J.  L. 
381,  19  Am.  St.  Rep.  452;  Rumsey  v.  New 
York,  etc.,  R.  Co.,  136  N.  Y.  543;  Price  v. 
Milwaukee,  etc.,  R.  Co.,  27  Wis.  98. 

Land  Near  a  Town. — Farm  land  near  a  town 
is  worth  more  than  land  at  a  distance.  Ohio 
Valley  R.,  etc.,  Co.  v.  Kerth,  130  Ind.  314; 
South  Park  Com'rs  v.  Dunlevy,  91  111.  49; 
Cincinnati,  etc.,  R.  Co.  v.  Longworth,  30 
Ohio  St.  108. 

Adapted  for  Special  Uses,  but  Not  Used  for  Such 
Purposes. — In  Mississippi,  etc.,  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  the  court  said  that 
the  same  considerations  were  to  be  taken 
into  account  as  in  dealings  between  private 
persons.  In  this  case  an  island  was  con- 
demned by  a  boom  company.  The  island 
was  situated  very  conveniently  for  making  a 
boom.  Compensation  was  reckoned  upon 
this  basis.  The  land  was  considered  as 
worth  three  hundred  dollars,  independent  of 
its  location,  but  $9,358.33  was  allowed.  The 
Supreme  Court  of  the  United  States  said: 
"  In  determining  the  value  of  land  appropri- 
ated for  public  purposes,  the  same  considera- 
tions are  to  be  regarded  as  in  a  sale  of 
property  between  private  parties.  The  in- 
quiry in  such  cases  must  be,  what  is  the 
property  worth  in  the  market,  viewed  not 
merely  with  reference  to  the  uses  to  which  it 
is  at  the  time  applied,  but  with  reference  to 
the  uses  to  which  it  is  plainly  adapted:  that 
is  to  say,  what  is  it  worth  from  its  availability 
for  valuable  uses.  Property  is  not  to  be 
deemed  to  be  worthless  because  the  owner 
allows  it  to  go  to  waste,  or  to  be  regarded  as 
valueless  because  he  is  unable  to  put  it  to  any 
use.  Others  may  be  able  to  use  it,  and  make 
it  subserve  the  necessities  or  conveniences  of 
life.  Its  capability  of  beinj;  made  thus  avail- 
able gives  it  a  market  value  which  can  be 
readily  estimated.  So  many  and  varied  are 
the  circumstances  to  be  taken  into  account  in 
determining  the  value  of  property  condemned 
for  public  purposes,  that  it  is  perhaps  im- 
possible to  formulate  a  rule  to  govern  its 
appraisement  in  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully 
guarded  rule;  but,  as  a  general  thing,  we 
should  say  that   the   compensation    to  the 


owner  is  to  be  estimated  by  reference  to  the 
uses  for  which  the  property  is  suitable,  hav- 
ing regard  to  existing  business  or  wants  of 
the  community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future." 

Condemning  Mining  Land. — In  condemning 
"a  mining  claim  for  railroad  purposes  the 
owner  may  prove  the  value  of  .the  land  for 
town-lot  purposes,  whether  built  upon  or  not, 
in  addition  to  proving  its  value  as  a  "  pros- 
pect " — an  undeveloped  mine — but  his  recov- 
ery is  confined  to  the  value  for  one  or  the 
other  purpose.  Montana  R.  Co.  v.  Warren, 
6  Mont.  275. 

Adaptability  for  a  Railroad  Bridge. — The 
adaptability  of  land  for  the  landing  of  a  rail- 
road bridge  —  where  it  possessed  peculiar 
advantages  —  was  held  a  proper  element  in 
determining  the  value  of  the  land.  Little 
Rock  Junction  R.  Co.  v.  Woodruff,  49  Ark. 
381,  4  Am.  St.  Rep.  51. 

2.  Special  Adaptability  from  Improvements.— 
Chicago,  etc.,  R.  Co.  v.  Jacobs,  no  111.  414, 
22  Am.  &  Eng.  R.  Cas.  97  ;  Robb  v.  Maysville, 
etc.,  Turnpike  R.  Co.,  3  Mete.  (Ky.)  117  ; 
Michigan  Air  Line  R.  Co.  v.  Barnes,  44  Mich. 
222  ;  King  v.  Minneapolis  Union  R.  Co.,  32 
Minn.  224,  17  Am.  &  Eng.  R.  Cas.  93  ;  Price 
v.  Milwaukee,  etc.,  R.  Co.,  27  Wis.  98. 

Adapted  from  Improvements  to  Manufactur- 
ing.— "Where  the  property  has  been  improved 
for  a  special  purpose  for  which  it  isespecially 
suited  (as  in  this  case,  for  the  manufacture 
of  plows),  if  the  fact  that  trje  business  has 
been  thereon  established  and  in  operation  has 
enhanced  the  market  value  of  the  property, 
it  is  proper  to  take  this  fact  into  considera- 
tion." King  v.  Minneapolis  Union  R.  Co., 
32  Minn.  224,  17  Am.  &  Eng.  R.  Cas.  93. 

Adapted  to  Farming  from  Barns,  etc. — Where 
the  petitioner  introduces  evidence  that  the 
portions  of  the  farm  cut  off  from  the  build- 
ings might  be  sold  to  adjoining  landowners 
at  but  little  depreciation,  the  landowner  may 
show  in  rebuttal  that  the  buildings  are  of  a 
size  and  character  particularly  suited  to  the 
farm,  and  therefore  too  extensive  and  valu- 
able for  less  than  the  entire  farm.  Chicago, 
etc.,  R.  Co.  v.  Greiney,  137  111.  628. 

3.  Adaptation  from  Quality  of  Land — Eng- 
land.— Brown  v.  Railway  Com'r,  L.  R.  15 
App.  240;  Reg.  v.  Brown,  36  L.  J.  Q.  B.  322. 

United  States. — Mississippi,  etc.,  Boom  Co. 
v.  Patterson,  98  U.  S.  403  ;  Montana  R.  Co.  v. 
Warren,  137  U.  S.  348. 

Arkansas. —  Little    Rock,  etc.,  R.    Co.  v. 
McGchee,  41  Ark.  202,  20  Am.  &  Eng.  R.  Cas. 
82  ;  Little  Rock  Junction  R.  Co.  v.  Woodruff, 
49  Ark.  381,  4  Am.  St.  Rep.  51. 
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illustrations. — Thus  the  fact  may  be  shown  that  the  lands  possess  peculiar 
advantages  as  a  site  for  a  ferry  landing,1  or  for  a  dairy  stock  farm  and  for 
purposes,8  or  for  warehouse  purposes,3  or  for  church  purposes,4  or 


grazing 

for  a  bridge  site,5  or  for  market 
for  residence  purposes.8 

Value  as  Shown  from  Fronts 


gardening,0 


or  for  railroad 


purposes,'  or 

The  special  use  to  which  the  land  is  adapted  can- 


Colorado. — Denver,  etc.,  R.  Co.  v.  Griffith, 
17  Colo.  598. 

Georgia.  —  Harrison  v.  Young,  9  Ga.  359  ; 
Young  v.  Harrison,  17  Ga.  30;  Selma,  etc., 
R.  Co.  v.  Keith,  53  Ga.  178. 

Illinois. — Haslam  v.  Galena,  etc.,  R.  Co., 
64  111.  353  ;  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  100  111.  21  ;  Jacksonville, 
etc.,  R.  Co.  v.  Walsh,  106  111.  253  ;  Johnson 
■v.  Freeport,  etc,  R.  Co.,  111  111.  413  ;  Chicago, 
etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  112  111. 
589  ;  Dupuis  v.  Chicago,  etc.,  R.  Co.,  115  111. 
97;  Chicago,  etc.,  R.  Co.  v.  Jacobs,  no  111.  414; 
South  Park  Com'rs  v.  Dunlevy,  91  111.  49  ; 
Calumet  River  R.  Co.  v.  Moore,  124  111.  329, 
33  Am.  &  Eng.  R.  Cas.  179. 

Maine.  —  Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290  ;  Portland,  etc.,  R.  Co.  v.  Deering, 
78  Me.  61,  57  Am.  Rep.  784;  Wakefield  v. 
Boston,  etc.,  R.  Co.,  63  Me.  385. 

Massachusetts. — D  wight  zOHampden  County, 
11  Cush.  (Mass.)  201;  Boston,  etc.,  R.  Corp.  v. 
Old  Colony  R.  Corp.,  12  Cush.  (Mass.)  605  ; 
Fairbanks  v.  Fitchburg,  no  Mass.  224  ; 
Eastern  R.  Co.  v.  Boston,  etc.,  R.  Co.,  111 
Mass.  125,  15  Am.  Rep.  13  ;  Burt  v.  Wiggles- 
worth,  117  Mass.  302  ;  Drury  v.  Midland  R. 
Co.,  127  Mass.  571  ;  Maynard  v.  Northampton, 
157  Mass.  218. 

Michigan. — Michigan  Air  Line  R.  Co.  v. 
Barnes,  44  Mich.  222. 

Minnesota. — King  v.  Minneapolis  Union  R. 
Co.,  32  Minn.  224,  17  Am.  &  Eng.  R.  Cas.  93  ; 
Sherman  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
227  ;  Brisbine  v.  St.  Paul,  etc.,  R.  Co.,  23 
Minn.  114  ;  Russell  v.  St.  Paul,  etc.,  R.  Co., 
33  Minn.  210  ;  Blue  Earth  County  v.  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  503. 

Mississippi. —  Louisville,  etc.,  R.  Co.  v. 
Ryan,  64  Miss.  399. 

Missouri. — Mississippi  River  Bridge  Co.  v. 
Ring,  58  Mo.  491. 

New  Hampshire. — Amoskeag  Mfg.  Co.  v. 
Worcester,  60  N.  H.  522  ;  Low  v.  Concord  R. 
Co.,  63  N.  H.  557,  25  Am.  &  Eng.  R.  Cas.  199. 

New  Jersey.—  Somerville,  etc.,  R.  Co.  v. 
Doughty,  22  N.J.  L.  495. 

New  York. — Matter  of  Furman  St. ,  17  Wend. 
<N.  Y.)  649  ;  Matter  of  New  York  Cent.,  etc., 
R  Co.,  6  Hun  (N.  Y.)  149. 

Ohio. — Goodin  v  Cincinnati,  etc.,  Canal 
Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95. 

Pennsylvania. — Shenango,  etc.,  R.  Co.  v. 
Braham,  79  Pa.  St.  447  ;  Dorian  v.  East 
Brandywine,  etc.,  R.  Co.,  46  Pa.  St.  520. 

West  Virginia. — Shenandoah  Valley  R.  Co. 
■v.  Shepherd,  26  W.  Va.  672. 

Wisconsin. — Washburn  v.  Milwaukee,  etc., 
R.  Co. ,  59  Wis.  364,  20  Am.  &  Eng.  R.  Cas.  225. 

1.  Land  Adapted  to  Ferry  Landing. — Payne  v. 
Kansas,  etc.,  R.  Co.,  46  Fed.  Rep.  546,  47  Am 
&  Eng.  R.  Cas.  228  ;  Little  Rock  Junction  R. 


Co.  v.  Woodruff,  49  Ark.  381,  4  Am.  St.  Rep. 
51  ;  Little  Rock,  etc.,  R.  Co.  v.  McGehee,  41 
Ark.  202,  20  Am.  &  Eng.  R.  Cas.  82. 

2.  Dairy  Farm  and  Grazing. — Chicago,  etc., 
R.  Co.  v.  Eaton,  136  111.  9. 

3.  Warehouse  Purposes. — Rippe  v.  Chicago, 
etc.,  R.  Co.,  23  Minn.  18,  17  Am.  Ry.  Rep. 

19  ;  Russell  v.  St.  Paul,  etc.,  R.  Co.,  33  Minn. 
210. 

4.  Church  Purposes. — Durham,  etc.,  R.  Co. 
v.  Bullock  Church,  104  N.  Car.  525,  44  Am.  & 
Eng.  R.  Cas.  151  ;  Raleigh,  etc.,  R.  Co.  v. 
Wicker,  74  N.  Car.  220. 

5.  Bridge  Site. — Little  Rock  Junction  R.  Co. 
v.  Woodruff,  49  Ark.  381,  4  Am.  St.  Rep.  51. 

6.  Market  Gardening. — Haslam  v.  Galena, 
etc.,  R.  Co.,  64  111.  353  ;  Chicago,  etc.,  R.  Co. 
v.  Jacobs,  no  111.  414. 

Land  Spread  with  Compost  or  Manure.— In 
the  last  case  it  was  held  that  there  was  no 
error  in  allowing  a  witness  to  testify  to  the 
value  of  compost  on  the  land  per  load.  If  the 
soil  had  been  so  enriched  that  it  could  be  sold 
for  manure,  such  testimony  was  competent  for 
the  jury  in  determining  the  value  of  the  prop- 
erty. 

7.  Railroad  Purposes. — Lake  Shore,  etc.,  R. 
Co.  v.  Chicago,  etc.,  R.  Co.,  100  111.  21  ;  John- 
son v.  Freeport,  etc.,  R.  Co.,  111  III.  413,  25 
Am.  &  Eng.  R.  Cas.  192  ;  West  Virginia,  etc., 
R.  Co.  v.  Gibson,  94  Ky.  234. 

8.  Residence  Purposes. — Ohio  Valley  Ri,  etc., 
Co.  v.  Kerth,  130  Ind.  314  ;  Chicago,  etc.,  R. 
Co.  v.  Davidson,  49  Kan.  589  ;  Washburn  v. 
Milwaukee,  etc.,  R.  Co.,  59  Wis.  364,  20  Am. 
&  Eng.  R.  Cas.  225  ;  Esch  v.  Chicago,  etc., 
R.  Co.,  72  Wis.  229. 

Uses  to  Which  the  Land  Is  Adapted.— In  Little 
Rock,  etc.,  R.  Co.  v.  McGehee,  41  Ark.  202, 

20  Am.  &  Eng.  R.  Cas.  82,  the  c»urt  said 
that  the  same  considerations  controlled  the 
price  as  in  sales  between  private  parties  ; 
"the  inquiry  being  in  such  cases,  what,  from 
their  availability  for  valuable  uses,  are  they 
worth  in  the  market."  Regard  must  be  had 
"  to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably  ex- 
pected in  the  near  future." 

In  King  v.  Minneapolis  Union  R.  Co.,  32 
Minn.  224,  17  Am.  &  Eng.  R.  Cas.  93,  the 
court  said  :  "  When  property  is  taken  for 
public  uses,  the  owner  is  entitled  to  its  market 
value  for  the  use  to  which  it  maybe  most  ad- 
vantageously applied,  and  for  which  it  would 
sell  for  the  highest  price  in  the  market." 

In  Currie  v.  Waverly,  etc.,  R.  Co.,  52  N.  J. 
L.  3S1,  19  Am.  St.  Rep.  452,  the  owner 
showad  the  value  of  his  land  to  be  greater 
than  the  value  mi  ordinary  land  by  reason  of 
the  fact  that  it  was  specially  adapted  to  the 
use  of  a  riparian  terminus  and  the  amount  of 
such  land  was  limited. 
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not  generally  be  shown  by  the  profits  from  business  or  from  tilling  the  soil,  for 
too  much  depends  upon  the  industry,  skill,  etc.,  of  the  individual.1 

But  in  Some  Cases  Evidence  of  Profits  Have  Been  Allowed,  as  where  a  franchise  is  taken,* 
and  then  even  the  value  of  the  stock  of  the  corporation  has  been  considered.3 

Condition  of  the  Business. — The  condition  of  the  business  should  not  be  con- 
sidered,4 but  a  good  will  may  be  an  element  in  the  estimation  of  compen- 
sation.5 

Evidence  of  the  intended  Use. — Evidence  of  the  use  that  the  owner  intended  to 
make  of  the  property  taken  is  proper  to  show  the  circumstances  under  which 
the  land  was  taken,  and  its  situation  when  appropriated  by  the  company,  as  a 
part  of  the  res  gesta.  It  is  not  evidence  affecting  the  compensation  to  be 
paid,  but  is  admissible  to  show  the  actual  state  of  the  matter.6 

Prospective  or  Speculative  Value. — The  prospective  or  speculative  value  of  the  land 
from  possible  improvements  and  prospective  uses  cannot  be  considered.  The 
value  must  be  actual  and  not  speculative  or  mere  possible  value.7 

ff.  Disadvantage  Rendering  the  Land  Less  Valuable. — While  the  owner  of  the 
land  may  show  all  of  the  special  advantages  of  the  land  and  have  them  reckoned 
in  the  estimation  of  the  value  of  the  land,  the  company  condemning,  on  the  other 
hand,  may  show  what  special  disadvantages  there  are  connected  with  the  land 
and  have  the  compensation  decreased  to  the  extent  that  the  land  is  rendered 
less  valuable  by  such  disadvantages.  Thus,  where  the  owner  of  the  land  is 
restricted  by  statute  or  by  provisions  of  the  instrument  under  which  he  holds 
title,  or  in  any  other  binding  way,  to  a  particular  use  of  it,  so  that  he  cannot 
lawfully  apply  it  to  any  other  use,  the  measure  of  his  compensation  will  be  its 
value  to  him  for  the  special  use  to  which  he  is  so  restricted.8 


1.  Profits   Not  Proper  Evidence  of  Value.— 

Stockton,  etc.,  R.  Co.  v.  Galgiani,  49  Cal. 
139  ;  De  Buol  v.  Freeport,  etc.,  R.  Co.,  in 
111.  499  ;  Cobb  v.  Boston,  109  Mass.  438  ;  Ran- 
let  v.  Concord  R.  Corp.,  62  N.  H.  561  ;  Miller 
v.  Windsor  Water  Co.,  148  Pa.  St.  429. 

2  Franchise  Taken — Evidence  of  Profits  Al- 
lowed.— Columbia  Delaware  Bridge  Co.  v. 
Geisse,  38  N.  J.  L.  39. 

3.  Value  of  Stock  of  Corporation  Considered. — 
Mifflin  Bridge  Co.  v.  Juniata  County,  144  Pa. 
St.  365- 

4.  Condition  of  Business   Not  Considered. — 

Pittsburgh,  etc.,R.  Co.  v.  Robinson,  95  Pa. 
St.  426,  1  Am.  &  Eng.  R.  Cas.  468. 

5.  Good  Will. — King  v.  Minneapolis  Union 
R.  Co.,  32  Minn.  224  ;  White  v.  Her  Majes- 
ty's Works,  etc.,  22  L.  T.  N.  S.  591  ;  Mc- 
Cauley  v.  Toronto,  18  Ont.  Rep.  416. 

Other  cases  hold  the  contrary :  Cobb  v. 
Boston,  109  Mass.  438  ;  New  York,  etc.,  R. 
Co.  v.  Cosack,  35  Hun  (N.  Y.)  633. 

6.  Intended  Use. — Rondout,  etc.,  R.  Co.  v. 
Deyo,  5  Lans.  (N.  Y.)  298  ;  Matter  of  New 
York  Cent.,  etc.,  R.  Co.  6  Hun  (N.  Y.)  149. 

7.  Speculative  Value. —  San  Diego  Land, 
•etc.,  Co.  v.  Neale,  88  Cal.  50;  Chicago,  etc. , 
R.  Co.  v.  Bowman,  122  111.  595  ;  Union  R. 
Transfer,  etc.,  Co.  v.  Moore,  80  Ind.  458  ; 
Powers  v.  Hazelton,  etc.,  R.  Co.,  33  Ohio  St. 
429;  Omaha  Belt  R.  Co.  v.  McDermott,  25 
Neb.  714. 

Illustrations.  —  Hence  no  evidence  can  be 
considered  as  to  what  the  probable  value  of 
land  would  be  if  a  wharf  were  upon  it,  Ed- 
dings  v.  Seabrook,  12  Rich.  L.  (S.  Car.)  504  ; 
nor  if  the  property  were  devoted  to  pork- 


packing,  Selma,  etc.,  R.  Co.  v.  Keith,  53  Ga. 
178  ;  nor  the  value  of  land  if  a  building  were 
put  upon  it,  Burt  v.  Wigglcsworth,  117  Mass. 
302  ;  Levee  Com'rs  v.  Harkleroads,  62  Miss. 
807;  Tallman  v.  Metropolitan  El.  R.  Co.,  121 
N.  Y.  119;  Sedalia,  etc.,  R.  Co.  v.  Abell,  18 
Mo.  App.  637.  Nor  can  land  near  a  town  be 
appraised  as  if  already  divided  into  build- 
ing lots.  Everett  v.  Union  Pac.  R.  Co., 
59  Iowa  243;  Myers  v.  Schuylkill  River,  etc., 
R.  Co.,  5  Pa.  Co.  Ct.  Rep.  634  ;  Pennsylvania 
Schuylkill  Valley  R.  Co.  v.  Cleary,  125  Pa. 
St.  442  ;  Schuylkill  River  East  Side  R.  Co.  v. 
Stocker,  128  Pa.  St.  233,  44  Am.  &  Eng.  R. 
Cas.  137.  Nor  can  it  be  shown  that  a  water 
power  may  be  improved.  Dorian  v.  East 
Brandywine,  etc.,  R.  Co.,  46  Pa.  St.  520.  Nor 
the  intention  to  improve.  Twin  Lakes  Hy- 
draulic Gold  Min.  Syndicate  v.  Colorado 
Midland  R.  Co.,  16  Colo.  1. 

8.  Restrictions  Rendering  Land  Less  Valuable. 
— Chicago,  etc.,  R.  Co.  v.  Catholic  Bishop, 
119  111.  525;  Illinois  Cent.  R.  Co.  v.  Chicago, 
141  111.  509,  51  Am.  &  Eng.  R.  Cas.  528;  Chi- 
cago, etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
112  111.  590;  Tobey  v.  Taunton,  119  Mass. 
404;  Allen  v.  Boston,  137  Mass.  319;  Whitaker 
v.  Phoenixville,  141  Pa.  St.  327;  Stebbing  v. 
Metropolitan  Board  of  Works,  L.  R.  6  Q. 
B.  37- 

Particular  Use  Not  Valuable.  —  Where  the 
owner  attempts  to  show  that  the  property  is 
being  put  to  a  use  of  such  a  nature  as  to 
make  it  specially  valuable,  the  company  may 
show  that  the  use  is  practically  worthless. 
Tinicum  Fishing  Co.  v.  Carter,  90  Pa.  St.  85, 
35  Am.  Rep.  632. 
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Bad  Condition  of  Property. — The  value  may  be  decreased  by  showing  that  the 
property  is  in  a  bad  condition.1 

Easements  and  Public  Works  already  on  the  land  may  be  shown.3 

(2)  Temporary  Use. — Where  land  is  taken,  not  to  be  held  permanently,  but 
only  for  temporary  use,  the  measure  of  compensation  is  not  the  market  value, 
but  what  the  property  is  fairly  worth  for  the  time  during  which  it  is  held.3 

c.  Where  Part  of  Tract  Is  Taken — (1)  Depreciation  in  Market 
Value. — Where  only  part  of  a  tract  is  taken,  other  elements  in  addition  to 
market  value  need  to  be  considered  in  order  to  determine  the  amount  of  com- 
pensation due  the  owner  of  the  land.  The  owner  is  entitled  to  recover  not 
simply  the  market  value  of  the  part  taken,  but  the  difference  between  the 
market  value  of  the  entire  tract  and  the  market  value  of  what  is  left.4 


1.  Bad  Condition  of  Property.  —  Dupuis  v. 
Chicago,  etc.,  R.  Co.,  115  111.  97.  In  Kiernan 
v.  Chicago,  etc.,  R.  Co.,  123  111.  188,  it  was 
held  that  a  railroad  which  turned  aside  a 
stream  of  water  to  build  its  roadbed  could 
show  that  the  stream  was  worthless  because 
it  was  being  used  as  the  receptacle  of  all  of  the 
sewage  of  the  city  of  Galesburg. 

2.  Easements  on  Land  May  Be  Shown. — Lake 
Shore,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
100  111.  21;  Chicago,  etc.,  R.  Co.  v.  Bowman, 
122  111.  595;  Union  R.  Transfer,  etc.,  Co.  v. 
Moore,  80  Ind.  458;  Thomson  v.  Sebasticook, 
etc.,  R.  Co.,  81  Me.  40;  Fitz  v.  Nantasket 
Beach  R.  Co.,  148  Mass.  35. 

Company  May  Possess  an  Easement. — It  may 
be  shown  that  the  party  condemning  already 
has  an  easement  in  the  land  which  will  af- 
fect its  value.  Matter  of  Brooklyn,  73  N.  Y. 
179;  Walker  v.  Manchester,  58  N.  H.  438; 
Clark  v.  Elizabeth,  37  N.  J.  L.  120. 

If  the  owner  of  land  dedicates  it  to  a 
city  and  the  land  is  afterwards  taken  by  the 
city  for  public  use,  unless  the  city  authori- 
ties have  accepted  the  dedication  full  value 
must  be  paid  for  the  land.  Detroit  v. 
Beecher,  75  Mich.  454. 

3.  Measure  of  Compensation  for  Temporary 
Use. — Griswold  v.  St.  Louis,  etc.,  R.  Co.,  8 
Mo.  App.  582,  1  Am.  &  Eng.  R.  Cas.  626. 
Some  cases  hold  that  the  rental  value  for  the 
period  is  the  proper  compensation.  Tait  v. 
Central  Lunatic  Asylum,  84  Va.  271;  John- 
son's Case,  2  Ct.  of  CI.  391. 

4.  Depreciation  in  Market  Value. — Arkansas. 
— St.  Louis,  etc.,  R.  Co.  v.  Anderson,  39  Ark. 
167,  17  Am.  &  Eng.  R.  Cas.  97. 

California. — San  Francisco,  etc.,  R.  Co.  v. 
Caldwell,  31  Cal.  367. 

Georgia. — Selma,  etc.,  R.  Co.  v.  Keith,  53 
Ga.  178. 

Illinois.  — Hyde  Park  v.  Dunham,  85  111. 
569  ;  Eberhart  v.  Chicago,  etc. ,  R.  Co. ,  70  111. 
347;  Page  v.  Chicago,  etc.,  R.  Co.,  70  111.  324  ; 
Chicago,  etc.,  R.  Co.  v.  Francis,  70  111.  238. 

Indiana. — Sicjener  v.  Essex,  22  Ind.  201  ; 
Indiana,  etc.,  R.  Co.  v.  Allen,  100  Ind.  409. 

Iowa. — Lance  v.  Chicago,  etc.,  R.  Co.,  57 
Iowa  636,  5  Am.  &  Eng.  R.  Cas.  617  ;  Jewett 
v.  Israel,  35  Iowa  261  ;  Fleming  v.  Chicago, 
etc.,  R.  Co.,  34  Iowa  353  ;  Henry  v.  Dubuque, 
etc.,  R.  Co.,  2  Iowa  288  ;  Harrison  v.  Iowa 
Midland  R.  Co.,  36  Iowa  323  ;  Kucheman  v. 
Chicago,  etc.,  R.  Co.,  46  Iowa  366. 

Kansas. — Missouri  River,  etc.,  R.  Co.  v. 
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Owen,  8  Kan.  409;  Wichita,  etc.,  R.  Co.  v. 
Kuhn,  38  Kan.  104  ;  Chicago,  etc.,  R.  Co.  v. 
Broquet,  47  Kan.  571. 

Kentucky. — West  Virginia,  etc.,  R.  Co.  v. 
Gibson,  94  Ky.  234. 

A/aine. — Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290  ;  Mason  v.  Kennebec,  etc.,  R.  Co.,. 
31  Me.  215. 

Massachusetts. — Edmands  v.  Boston,  108 
Mass.  535. 

Minnesota. — Blue  Earth  County  v.  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  503,  10  Am.  &  Eng.  R. 
Cas.  209;  Winona,  etc.,  R.  Co.  v.  Denman, 
10  Minn.  267. 

Missouri. — Autenrieth  v.  St.  Louis,  etc., 
R.  Co.,  36  Mo.  App.  254. 

Nebraska. — Fremont,  etc.,  R.  Co.  v.  Wha- 
len,  11  Neb.  585,  5  Am.  &  Eng.  R.  Cas.  364  ; 
Omaha  Belt  R.  Co.  v.  McDermott,  25  Neb. 
714. 

Nevada. — Virginia,  etc.,  R.  Co.  v.  Henry, 
8  Nev.  165. 

New  Hampshire. — Dearborn  v.  Boston,  etc., 
R.  Co.,  24  N.  H.  179  ;  Mount  Washington 
Road  Co.'s  Petition,  35  N.  H.  134. 

New  Jersey. — Somerville,  etc.,  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495. 

New  York. — Albany,  etc.,  R.  Co.  v.  Day- 
ton, 10  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
182  ;  Matter  of  Utica,  etc.,  R.  Co.,  56  Barb. 
(N.  Y.)  456  ;  Matter  of  Union  Village,  etc.,. 
R.  Co.,  53  Barb.  (N.  Y.)  457,  35  How.  Pr. 
(N.  Y.)  420;  Canandaigua,  etc.,  R.  Co.  v. 
Payne,  16  Barb.  (N.  Y  )  273  ;  Troy,  etc.,. 
R.  Co.  v.  Lee,  13  Barb  (N.  Y.)  169  ;  Roches- 
ter, etc.,  R.  Co.  v.  Budlong,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  467  ;  Black  River,  etc., 
R.  Co.  v.  Barnard,  9  Hun  (N.  Y.)  104  ;  People 
v.  Syracuse,  2  Hun  (N.  Y.)  433  ;  New  York,, 
etc.,  R.  Co.  v.  Arnot,  27  Hun  (N.  Y.)  151. 

Oregon. — Putnam  v.  Douglas  County,  6  Ore- 
gon 328,  25  Am.  Rep.  527. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Bentley,  88  Pa.  St.  178;  Danville,  etc.,  R. 
Co.  v.  Gearhart,  81  Pa.  St.  260  ;  East  Brandy- 
wine,  etc.,  R.  Co.  v.  Ranck.  78  Pa.  St.  454  I 
Pittsburg,  etc.,  R.  Co.  v.  Rose,  74  Pa.  St. 
362  ;  Delaware,  etc.,  R.  Co.  v.  Burson,  61 
Pa.  St.  369  ;  Hornstein  v.  Atlantic,  etc.,  R. 
Co.,  51  Pa.  St.  87  ;  Harvey  v.  Lackawanna, 
etc.,  R.  Co.,  47  Pa.  St.  42S  ;  East  Pennsyl- 
vania R.  Co.  v.  Hottenstine,  47  Pa.  St.  2S  ; 
Watson  Pittsburgh,  etc.R.  Co.,  37  Pa.  St. 
469  ;  Searle  v.  Lackawanna,  etc.,  R.  Co.,  33 
Pa.  St.  57  ;  Schuylkill  Nav.  Co.  v.  Thoburn, 
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(2)  Injuries  Affecting  Whole  Tract. — Where  part  of  a  tract  is  taken  for  pub- 
lic use,  the  owner  is  entitled  to  compensation  not  only  for  the  part  actually 
taken,  but  also  for  all  damages  to  the  remainder  of  the  tract  which  the  public 
use  may  reasonably  produce.1 

(3)  Reduction  of  Rent. — Where  property  is  used  for  the  purpose  of  renting, 
the  decrease  in  the  rental  value  as  the  result  of  its  being  injuriously  affected 
has  often  been  held  a  proper  measure  of  damages,*  and  in  Indiana  it  is  held 
that  this  is  a  proper  measure,  even  if  the  owner  use  the  premises  himself.3 

(4)  What  Is  Considered  a  Single  Tract — (a)  General  Rule. — That  the  landowner 
is  entitled  not  only  to  compensation  for  land  actually  taken,  but  also  to  dam- 
ages for  direct  injuries  to  the  rest  of  the  tract  resulting  from  the  taking  and 


7  S.  &  R.  (Pa.)  411  ;  Pennsylvania,  etc.,  R., 
etc.,  Co.  v.  Bunnell,  81  Pa.  St.  414;  She- 
nango,  etc.,  R.  Co.  v.  Braham,  79  Pa.  St.  447. 

Texas. — Chicago,  etc.,  R.  Co.  v.  Ritter, 
1  Tex.  App.  Civ.  Cas.,  §  266,  10  Am.  &  Eng. 
R.  Cas.  202. 

Virginia. — Tait  v.  Central  Lunatic  Asylum, 
84  Va.  271. 

West  Virginia. — Baltimore,  etc.,  R.  Co. 
v.  Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Wisconsin. — Parks  v.  Wisconsin  Cent.  R. 
Co.,  33  Wis.  413. 

Canada. — Ontario,  etc.,  R.  Co.  v.  Taylor,  6 
Ont.  Rep.  338,  17  Am.  &  Eng.  R.  Cas.  100. 

1.  Injuries  to  Tract  as  a  Whole — Alabama. — 
Hooper  v.  Savannah,  etc.,  R.  Co.,  69  Ala. 
529,  14  Am.  &  Eng.  R.  Cas.  256. 

Georgia. — Selma,  etc.,  R.  Co.  v.  Keith,  53 
Ga.  178  ;  Selma,  etc.,  R.  Co.  v.  Redwine,  51 
Ga.  470. 

Illinois. — McReynolds  v.  Burlington,  etc., 
R.  Co.,  106  111.  152,  14  Am.  &  Eng.R.  Cas.  172  ; 
St.  Louis,  etc.,  R.  Co.  v.  Kirby,  104  111.  345, 
10  Am.  &  Eng.  R.  Cas.  214  ;  Keithsburg, 
etc.,  R.  Co.  v.  Henry,  79  111.  290  ;  Jones  v. 
Chicago,  etc.,  R.  Co.,  68  111.  380;  Mix  v.  La- 
fayette, etc.,  R.  Co.,  67  111.  319  ;  Tonica,  etc., 
R.  Co.  v.  Unsicker,  22  111.  221. 

Indiana. — Baltimore,  etc.,  R.  Co.  v.  Lans- 
ing, 52  Ind.  229  ;  Montmorency  Gravel  Road 
Co.  v.  Stockton,  43  Ind.  328  :  Grand  Rapids, 
etc.,  R.  Co.  v.  Horn,  41  Ind.  479  ;  White 
Water  Valley  R.  Co.  v.  McClure,  29  Ind.  536. 

Iowa. — Ham  y.  Wisconsin,  etc.,  R.  Co.,  61 
Iowa  716,  14  Am.  &  Eng.  R.  Cas.  204  ;  Kuche- 
man  v.  Chicago,  etc.,  R.  Co.,  46  Iowa  366; 
Fleming  v.  Chicago,  etc..  R.  Co.,  34  Iowa  353; 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Gou^h, 
29  Kan.  94,  10  Am.  &  Eng.  R.  Cas.  151  ; 
Reisner  v.  Atchison  Union  Depot,  etc.,  Co., 
27  Kan.  382,  10  Am.  &  Eng.  R.  Cas.  155  ; 
Kansas  City,  etc.,  R.  Co.  v.  Merrill,  25  Kan. 
421,  2  Am.  &  Eng.  R.  Cas.  485. 

Kentucky. — Richmond,  etc. ,  Turnpike  Road 
Co.  v.  Rogers.  1  Duv.  (Ky.)  135  ;  Henderson, 
•etc.,  R.  Co.  v.  Dickerson,  17  B.  Mon.  (Ky.) 
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Maine. — Bangor,  etc.,  R.  Co.  v.  McComb, 
-60  Me.  290. 

Massachusetts. — Walker  v.  Old  Colony,  etc., 
R.  Co.,  103  Mass.  10,  4  Am.  Rep.  509  ;  First 
Church  v.  Boston,  14  Gray  (Mass.)  214  ; 
Com.  v.  Coombs,  2  Mass.  489. 

Minnesota. — Sheldon  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  318  ;  Wilmes  v.  Minneapo- 
lis, etc.,  R.  Co.,  29  Minn.  242,  10  Am.  & 
Eng.  R.  Cas.  161  ;  Blue  Earth  County  v.  St. 


Paul,  etc.,  R.  Co.,  28  Minn.  503,  10  Am.  & 
Eng.  R.  Cas.  209  ;  Scott  v.  St.  Paul,  etc.,  R. 
Co.,  21  Minn.  322  ;  Simmons  v.  St.  Paul,  etc., 
R.  Co.,  18  Minn.  184  ;  Lake  Superior,  etc.,  R. 
Co.  v.  Greve,  17  Minn.  322  ;  Winona,  etc.,  R. 
Co.  v.  Denman,  10  Minn.  267. 

Missouri. — Wyandotte,  etc.,  R.  Co.  v.  Wal- 
do, 70  Mo.  629  ;  Pacific  R.  Co.  v.  Chrystal, 
25  Mo.  544. 

Nebraska. — Missouri  Pac.  R.  Co.  v.  Hays, 
15  Neb.  224,  14  Am.  &  Eng.  R.  Cas.  177  ; 
Fremont,  etc.,  R.  Co.  v.  Lamb,  11  Neb.  592, 

5  Am.  &  Eng.  R.  Cas.  367. 

Nevada. — Virginia,  etc.,  R.  Co.  v.  Henry, 
8  Nev.  165. 

New  Hampshire. — Dearborn  v.  Boston, 
etc.,  R.  Co.,  24  N.  H.  179;  Mount  Wash- 
ington Road  Co.'s  Petition,  35  N.  H.  134. 

New  York.—- New  York,  etc.,  R.  Co.  v. 
Haskin,  29  Hun  (N.  Y.)  1  ;  Matter  of  New 
York,  etc.,  R.  Co.,  21  Hun  (N.  Y.)  250  ;  Al- 
bany Northern  R.  Co.  v.  Lansing,  16  Barb. 
(N.  Y.)  68. 

North  Carolina. — Raleigh,  etc.,  R.  Co.  v. 
Wicker,  74  N.  Car.  220. 

Ohio.  —  Powers  v.  Hazelton,  etc.,  R.  Co.,  33 
Ohio  St.  429  ;  Cincinnati,  etc.,  R.  Co.  v.  Long- 
worth,  30  Ohio  St.  108  ;  Cleveland,  etc.,  R. 
Co.  v.  Ball,  5  Ohio  St.  56S. 

Pennsylvania.  —  Pittsburg,  etc.,  R.  Co.  v. 
Rose,  74  Pa.  St.  362  ;  East  Pennsylvania  R. 
Co.  v.  Hottenstine,  47  Pa.  St.  28  ;  East  Penn- 
sylvania R.  Co.  v.  Hiester,  40  Pa.  St.  53  ; 
Watson  v.  Pittsburgh,  etc.,  R.  Co.,  37  Pa.  St. 
469. 

South  Carolina. — White  v.  Charlotte,  etc., 
R.  Co.,  6  Rich.  L.  (S.  Car.)  47. 

West  Virginia.  —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812,  10  Am. 

6  Eng.  R.  Cas.  444. 

Wisconsin. — Driver  v.  Western  Union  R. 
Co.,  32  Wis.  569,  14  Am.  Rep.  726  ;  Wash- 
burn v.  Milwaukee,  etc.,  R.  Co.,  59  Wis.  364, 
20  Am.  &  Eng.  R.  Cas.  225  ;  Chapman  v.  Osh- 
kosh,  etc.,  R.  Co.,  33  Wis.  629  ;  Parks  v. Wis- 
consin Cent.  R.  Co..  33  Wis.  413  ;  Snyder  v. 
Western  Union  R.  Co.,  25  Wis.  60;  Robbins 
v.  Milwaukee,  etc.,  R.  Co.,  6  Wis.  636. 

2.  Decrease  in  Rental  Value. — Selma,  etc., 
R.  Co.  v.  Knapp,  42  Ala.  480  :  Norvvalk  v. 
Blanchard,  56  Conn.  461  ;  O'Connor  v.  St. 
Louis,  etc.,  R.  Co.,  56  Iowa  735,  5  Am.  & 
Eng.  R.  Cas.  325  ;  Grand  Rapids,  etc.,  R.  Co. 
v.  Heisel,  47  Mich.  393,  10  Am.  &  Eng.  R. 
Cas.  260. 

3.  Scott  v.  IndianapoNs,  etc.,  R.  Co.,  (Ind. 
1883)  10  Am.  &  Eng.  R.  Cas.  189. 
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using  a  part  for  public  purposes,  is  settled  beyond  question.  But  it  is  often  a 
matter  of  difficulty,  in  cases  where  a  part  of  a  tract  is  taken,  to  determine  what 
is  a  distinct  tract.  To  entitle  an  owner  to  recover  damages  to  the  whole  tract 
when  a  part  of  his  lands  has  been  taken,  there  must  have  been  a  unity  of  con- 
tiguous parcels.  The  land  must  have  been  together  ;  all  of  it  must  have  been 
used  as  a  single  tract.1 

(b)  Farm  Land — Sice  of  Tract — Situated  in  Different  Government  Subdivisions. — But  if  the 
land  is  actually  used  as  a  single  tract,  even  if  the  parts  of  it  are  situated  in  dif- 
ferent governmental  subdivisions,  and  no  matter  of  what  size  the  parcels  may 
be,  yet  it  will  be  treated  as  a  single  tract  in  the  estimation  of  compensation  on 
condemnation  proceedings.3 

Parts  Separated  by  Public  Eoad,  etc. — Thus,  land  used  as  a  single  tract  is  not  con- 
sidered to  be  divided  by  the  fact  that  its  parts  are  separated  by  a  public  road,3 

one  ownership,  and  be  profitably  and  appro- 
priately used  together  for  the  same  purpose. 
The  not  unusual  fact  that  lands  so  separated 
are  conveniently  and  most  profitably  used  by 
the  owner  in  conjunction,  soas  to  contribute  to 
a  common  purpose  or  end — as  in  the  case  of  a 
farm,  with  its  necessary  pasturage  or  timber 
land,  situate  at  a  distance  from  the  rest  of  the 
land  used  for  farming  purposes — cannot  jus- 
tify treating  parcels  which  are  essentially 
and  in  their  very  nature  distinct  and  separate, 
as  though  they  were  one  continuous  body  of 
land.  To  do  so  would  be  to  either  disregard 
altogether,  or  at  least  to  make  a  matter  of 
secondary  importance,  what  has  always  been 
regarded  as  the  principal  consideration  in 
applying  the  rule  of  compensation  ;  that  is, 
the  real  and  essential  situation  of  the  lands, 
whether  they  constitute  one  or  several  tracts. 
*  *  *  If  the  respondent  had  a  private  right 
of  way — an  easement — over  the  railroad 
lands,  connecting  the  separated  parts  of  the 
farm,  the  case  might  be  different.  But  we  do 
not  understand  the  evidence  to  disclose  any 
such  right.  There  was  evidence  possibly 
showing  a  license  on  the  part  of  the  owner  of 
the  intervening  fee;  but  a  mere  license  might 
be  at  any  time  revoked,  and  would  give  to 
the  respondent  no  interest  in  the  land.  If  it 
should  be  claimed  that  there  had  been  a  dedi- 
cation of  a  public  right  of  way  over  the  rail- 
road lands,  that  would  not  affect  the  question 
under  consideration.  It  would  not  create  any 
private  right  in  this  respondent  in  respect  to 
the  intervening  fee.  A  public  highway  could 
at  any  time  be  discontinued  and  vacated 
without  his  consent  ;  and  the  fact  that  dis- 
connected, distinct  tracts  are  accessible  by 
means  of  a  public  highway  would  be  insuffi- 
cient to  justify  treating  them  as  an  entire 
tract." 

2.  Used  as  Single  Tract— Situated  in  Different 
Governmental  Sections. — Keithsburg,  etc.,  R. 
Co.  v.  Henry,  79  111.  290  ;  Ham  v.  Wisconsin, 
etc.,  R.  Co.,  61  Iowa  716,  14  Am.  &  Eng.  R. 
Cas.  204,;  Chicago,  etc.,  R.  Co.  v  Huncheon, 
130  Ind.  529  ;  Kansas  City,  etc.,  R.  Co.  v, 
Merrill,  25  Kan.  421,  2  Am.  &  Eng.  R.  Cas. 
485  ;  Cedar  Rapids,  etc.,  R.  Co.  v.  Ryan,  36 
Minn.  546,  30  Am.  &  Eng.  R.  Cas.  355;  North- 
eastern Nebraska  R.  Co.  v.  Frazier,  25  Neb. 
42,  36  Am.  &  Eng.  R.  Cas.  606. 

3.  Separated  by  Public  Eoad. — Hartshorn  v. 
Burlington,  etc.,  R.  Co.,  52  Iowa  613  ;  Ren- 


1.  Single  Tract— Actual  Use  as  a  Unit — Illi- 
nois.— Keithsburg,  etc.,  R.  Co.  v.  Henry,  79 
111.  290. 

Iowa. — Ham  v.  Wisconsin,  etc.,  R.  Co.,  61 
Iowa  716,  14  Am.  &  Eng.  R.  Cas.  204  ;  Harts- 
horn v.  Burlington,  etc.,  R.  Co.,  52  Iowa 
613. 

A'ansas. — Kansas  City,  etc.,  R.  Co.  v.  Mer- 
rill, 25  Kan.  421,  2  Am.  &  Eng.  R.  Cas. 
485. 

Minnesota. — Cedar  Rapids,  etc.,  R.  Co.  v. 
Ryan,  36  Minn.  546;  Wilmes  v.  Minneapolis, 
etc.,  R.  Co.,  29  Minn.  242,  10  Am.  &  Eng.  R. 
Cas.  161  ;  Minnesota  Valley  R.  Co.  v.  Doran, 
15  Minn.  230. 

Missouri. — Wyandotte,  etc.,  R.  Co.  v.  Wal- 
do, 70  Mo.  629. 

Wisconsin. — Parks  v.  Wisconsin  Cent.  R. 
Co.,  33  Wis.  413  ;  Bigelow  v.  West  Wisconsin 
R.  Co.,  27  Wis.  478. 

One  Part  Necessary  to  the  Enjoyment  of  the 
Other. — In  Peck  v.  Superior  Short  Line  R.  Co., 
36  Minn.  343,  it  was  held  that  "in  condem- 
nation proceedings,  to  constitute  unity  of 
property  between  two  contiguous,  but  prima 
facie  distinct,  parcels  of  land,  there  must  be 
such  a  connection  or  relation  of  adaptation, 
convenience,  and  actual  and  permanent  use, 
as  to  make  the  enjoyment  of  the  parcel  taken 
reasonably  and  substantially  necessary  to  the 
enjoyment  of  the  parcel  left,  in  the  most 
advantageous  and  profitable  manner  in  the 
business  for  which  it  is  used." 

Parts  Separated  by  Land  Belonging  to  Another 
Party. — In  Cameron  v.  Chicago,  etc.,  R.  Co., 
42  Minn.  75,  the  court  held  that  the  owner  of 
a  farm,  consisting  of  distinct  parcels  of  land, 
separated  by  lands  not  owned  by  him,  and 
over  which  he  has  no  private  right  of  way,  is 
not  entitled  to  have  such  separate  parcels 
treated  as  one  entire  tract  for  the  purpose  of 
the  assessment  of  damages  for  the  taking  of 
land  in  one  only  of  the  parcels.  The  court 
said  :  "  The  most  significant  and  controlling 
fact  is  that  these  parcels  are  physically  sepa- 
rated by  the  intervening  fee.  In  this  respect 
they  are  as  really  separate  and  distinct  tracts 
of  land  as  if  they  had  been  miles  apart,  in- 
stead of  perhaps  a  hundred  feet.  Different 
tracts  of  land,  being  in  fact  and  physically 
separate  and  distinct,  cannot,  in  general  at 
least,  be  reasonably  regarded  as  constituting 
one  entire  body  of  land,  or  be  treated  as 
such,  from  the  fact  that  they  may  be  under 
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nor  by  a  canal,"  nor  by  a  county  line.2 

Single  Tract  Though  Divided  by  a  Railroad- — Where  a  railroad  is  constructed 
through  a  large  tract  of  land  through  which  other  railroads  run,  it  is  proper  to 
consider  the  effect  that  the  building  of  such  railroad  will  have  upon  the  value 
of  portions  of  the  land  lying  beyond  the  other  tracks,  providing  such  portions 
are  actually  used  with  the  portion  through  which  the  railroad  is  to  run.3 

Parcels  May  Belong  to  Different  Owners. — Even  if  the  parcels  belong  to  different 
owners,  but  are  used  together  as  one  tract,  they  may  be  considered  a  single 
tract,  and  damages  to  one  part  assessed  as  damages  to  the  whole  tract.4 

(c)  Land  in  Towns  and  Cities — Land  Platted  as  Distinct  Lots. — Where  the  land  in  ques- 
tion is  in  a  city,  the  mere  fact  that  it  has  been  platted  on  a  map  as  distinct  lots 
will  not  affect  the  owner's  right  to  recover  for  an  injury  to  the  whole  if  they 
are  in  fact  used  for  the  same  purpose.5  But  where  land  has  been  laid  out  in 
blocks  and  streets  for  many  years,  and  the  same  has  been  recognized,  treated, 
and  dealt  with  by  the  owners  and  the  people  as  blocks  and  streets,  such  blocks 
should  be  treated  as  distinct  tracts.6 

wick  v.  Davenport,  etc.,  R.  Co.,  49  Iowa  664; 
Kansas  City,  etc.,  R.  Co.  v.  Merrill.  25  Kan. 
421  ;  New  York,  etc.,  R.  Co.  v.  Le  Fevre,  27 
Hun  (N.  Y.)  537  ;  Welch  v.  Milwaukee,  etc., 
R.  Co.,  27  Wis.  108. 

In  the  case  of  Ham  v.  Wisconsin,  etc.,  R. 
Co.,  61  Iowa  716,  14  Am.  &  Eng.  R.  Cas.  204, 
a  railroad  was  built  through  a  farm  along  a 
road  that  followed  a  government  line.  The 
owner's  house  was  on  one  side  of  the  road 
and  most  of  the  land  on  the  other  side.  The 
railroad  company  claimed  that  the  govern- 
ment line  and  road  divided  the  farm  into  two 
distinct  parcels,  and  that  therefore  damages 
should  not  be  assessed,  for  putting  the  rail- 
road through,  on  the  basis  of  injury  to  all  of 
the  land,  but  simply  injury  to  the  part  on 
the  side  of  the  line  on  which  the  railroad  ran. 
But  the  court  held  that,  since  the  parts  on 
each  side  of  the  government  line  were  used 
together,  they  formed  one  farm,  and  damages 
to  the  whole  farm  were  assessed. 

In  the  case  of  St.  Paul,  etc.,  R.  Co.  v. 
Murphy,  19  Minn.  500,  a  man  owned  land  on 
one  side  of  a  public  road.  He  then  bought 
eighty  acres  on  the  opposite  side  of  the  road. 
There  was  a  house  on  this  tract  occupied  by  a 
tenant.  A  railroad  was  built  through  one  of 
the  parts.  It  was  held  that  the  land  on  both 
sides  of  the  road  formed  a  single  farm. 

1.  Separated  by  Canal. —  Boston,  etc.,  R.  Co. 
v.  Turnbull,  31  Hun  (N.  Y.)46i. 

2.  County  Line  Through  Farm. — In  Kansas 
an  owner  possessed  240  acres  of  land  used  as 
one  farm.  A  creek,  which  was  a  county  line, 
ran  in  an  irregular  curve  through  it.  A 
railroad  was  built  through  one  of  the  parts, 
not  touching  the  part  in  the  other  county. 
Damages  were  allowed  on  the  whole  tract. 
Atchison,  etc.,  R.  Co.  v.  Gough,  29  Kan.  94, 
10  Am.  &  Eng.  R.  Cas.  151. 

3.  In  Chicago,  etc.,  R.  Co.  v.  Huncheon, 
130  Ind.  529,  the  court  said:  "We  are  not 
disposed  to  adopt  as  correct  the  contention 
of  the  appellant  that  the  mere  establishment 
of  a  line  of  railroad  across  a  tract  of  land 
so  effectually  and  completely  divorces  the 
several  tracts  that  the  law  will  declare  that 
they  can  no  longer  constitute  parts  of  one 
entire  farm.  The  right  acquired  by  a  railroad 
company  by  the  appropriation  of  a  right  of 
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way  under  the  statute  is  a  mere  easement. 
*  *  *  The  mere  imposition  of  a  public  ease- 
,  ment  upon  and  over  a  body  of  land  does  not, 
of  itself,  operate  to  divide  it  into  separate 
farms.  St.  Paul,  etc.,  R.  Co.  v.  Murphy,  19 
Minn.  515.  The  fact  that  parts  of  a  farm  are 
separated  by  a  road  or  a  canal  will  not  affect 
the  question  if  such  parts  are  in  fact  used  to- 
gether. Note  to  Winona,  etc.,  R.  Co.  v. 
Waldron,  n  Minn.  515,  88  Am.  Dec.  119,  and 
cases  there  cited.  The  true  rule  in  the  as- 
sessment of  damages  for  right  of  way  is  that, 
where  the  landsaffected  are  parts  ofone  farm, 
lying  in  one  compact  body,  or,  although  com- 
posed of  separate  and  distinct  tracts  or 
government  subdivisions,  the  separate  tracts 
or  subdivisions  lie  contiguous  to  each  other, 
are  owned  by  one  person,  and  are  used  to- 
gether as  comprising  one  farm,  whatever  may 
be  its  size,  damages  should  be  considered  and 
assessed  for  the  entire  farm.  This  is  true 
whether  the  lands  are  all  described  in  the 
articles  of  appropriation  or  not.  The  com- 
pany asking  the  appropriation  of  the  right  of 
way  is  bound  to  take  notice  of  the  whole 
tract,  and  be  prepared  to  meet  a  claim  for 
damages  to  the  whole." 

4.  Parcels  Owned  by  Different  Owners.  — In 
Smith  County  v.  Lahore,  37  Kan.  480,  three 
quarter  sections  that  adjoined  each  other 
were  owned  by  three  different  men.  Under  a 
written  contract  between  themselves,  they 
used  all  of  the  land  in  common  for  grazing 
purposes.  This  rendered  each  quarter  more 
valuable  from  the  fact  that  but  one  quarter 
had  upon  it  water  for  stock.  A  highway  was 
laid  out  which  separated  the  water  from  the 
pasture  land.  Damages  were  allowed  to  each 
owner  for  the  reason  that  the  value  of  the 
land  of  each  was  decreased  by  the  laying  out 
of  the  road. 

5.  Land  Platted  as  Distinct  Lots. — Chicago, 
etc.,  R.  Co.  v.  Dresel,  110  111.  89;  Cummins 
v.  Des  Moines,  etc.,  R.  Co.,  63  Iowa  397,  17 
Am.  &  Eng.  R.  Cas.  86;  Reisner  v.  Atchison 
Union  Depot,  etc.,  Co.,  27  Kan.  382  ;  Port 
Huron,  etc.,  R.  Co.  v.  Voorheis,  50  Mich. 
506;  Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  122  ;  Currie  v.  Waveriy,  etc.,  R.  Co. 
N.  J.  L  381,  44  Am.  &  Eng.  R.  Cas.  100. 

6.  Pittsburg,  etc.,  R.  Co.  v.  Reich,  101 
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Town  Lots  Used  Together. — Therefore,  where  several  contiguous  town  lots  are 
used  and  treated  by  the  owner  as  one  property,  in  estimating  his  damages 
occasioned  by  the  appropriation  by  a  railroad  company  of  one  or  more  of  such 
lots,  the  injury  to  the  entire  property  should  be  considered.1 

Lots  Acquired  at  Different  Times — Separated  by  Streets. — And  the  fact  that  a  land- 
Owner  owns  lots  within  the  limits  of  a  city  which  were  acquired  at  different 
times  and  are  separated  by  streets,  but  all  used  as  one  property,  will  not  defeat 
his  recovering  damages  to  the  whole  property  for  the  building  of  a  railroad 
across  certain  lots.8 

(5)  Injuria  to  Remainder — (a)  Injuries  from  Construction. — In  order  to  determine 
the  extent  of  the  injury  to  property  from  the  taking  of  a  part  and  constructing 
public  works  upon  it,  regard  must  be  first  had  to  the  plan  of  construction  of 
the  undertaking,3  although  damages  from  such  a  cause  may  be  entirely  con- 
jectural and  not  susceptible  of  definite  measurement.4 

Cuts,  Embankments,  etc. — In  the  condemnation  of  land  for  a  railroad  it  is  proper 
to  consider  the  cuts,  embankments,  culverts,  etc.,  that  will  need  to  be  made  in 
order  to  complete  the  road.5 

Requiring  Railroad  to  Produce  Plan. — It  has  also  been  held  sometimes  that  a  rail- 
road company  may  be  required  to  produce  a  plan  showing  the  manner  of  con- 
struction, on  the  basis  of  which  compensation  is  estimated.6 


157  ;  Todd  v.  Kankakee,  etc.,  R.  Co.,  78  111. 
530;  Fleming  v.  Chicago,  etc.,  R.  Co.,  34 
Iowa  353;  Matter  of  New  York  Cent.,  etc., 
R.  Co.,  6  Hun  (N.  Y.)  149. 

1.  Town  Lots  Used  as  One  Tract. — Cummins  v. 
Des  Moines,  etc.,  R.  Co.,  63  Iowa  397;  Atchi- 
son, etc.,  R.  Co.  v.  Gough,  29  Kan.  94  ;  Kansas 
City,  etc.,  R.  Co.  v.  Merrill,  25  Kan.  421  ; 
Koerper  v.  St.  Paul,  etc.,  R.  Co.,  42  Minn.  340; 
Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
127,  11  Am.  Ry.  Rep.  370;  Peck  v.  Superior 
Short  Line  R.  Co.,  36  Minn.  343;  Wilcox  v.  St. 
Paul,  etc.,  R.  Co.,  35  Minn.  439  ;  New  York, 
etc.,  R.  Co.  v.  Bell,  28  Hun  (N.  Y.)  426;  Parks 
v.  Wisconsin  Cent.  R.  Co.,  33  Wis.  413. 

In  Whitney  v.  Boston,  98  Mass.  312,  the 
fact  that  the  estate  was  occupied  by  several 
distinct  buildings  or  tenements,  aach  leased  to 
different  parties,  was  held  not  to  so  sever  it 
that  the  premises  were  to  be  regarded  as 
separate  estates  disconnected  from  each  other. 

In  Hannibal  Bridge  Co.  v.  Schaubacher,  57 
Mo.  582,  the  facts  were  as  follows  :  The  de- 
fendants owned  two  lots  in  the  cityof  Hanni- 
bal, situated  immediately  under  the  bluff  on 
the  Mississippi  river.  These  lots  were  sepa- 
rated by  an  alley.  On  the  lot  west  of  the  alley 
a  brewery  was  erected  and  in  operation,  and 
on  the  lot  east  of  the  alley,  which  was  bounded 
by  the  river,  was  a  malt  house,  horse  power, 
pump,  and  pipe.  From  this  pump  the  pipe 
ran  westward  under  the  soil  of  the  alley  and 
was  connected  with  the  brewery,  and  by  it 
the  brewery  was  supplied  with  water.  The 
plaintiffs,  by  a  proceeding  under  the  statute, 
condemned  and  appropriated  the  eastern 
lot,  causing  an  entire  destruction  of  the  malt 
house,  horse  power,  and  water  pipe,  and 
thereby  effectually  precluded  the  defendants 
from  using  or  operating  the  brewery.  Dam- 
ages were  claimed  for  the  injury  done  to  both 
pieces  of  property.  The  court  said:  "Their 
[the  plaintiffs']  position  seems  to  be,  that  the 
operation  of  the  malt  grinder,  horse  power, 
pump,  and  pipe  on  the  lot  east  of  the  alley  did 


not  entitle  the  defendants  to  a  claim  for 
damages  to  the  property  west  of  the  alley, 
because  the  defendants  owned  no  interest 
in  the  soil  of  the  alley,  and  the  two  parcels 
of  land  were  completely  dissevered.  But 
this  objection  cannot  be  sustained.  It  is 
erroneous  in  reference  to  the  ownership  of 
the  fee  in  the  alley,  and  gives  entirely  too 
narrow  a  construction  to  the  statute  as 
regards  the  damages  recoverable  in  behalf 
of  those  who  suffer  injury  on  account  of  their 
property  being  appropriated.  The  owner  of 
land  joining  on  a  street,  alley,  or  public 
high.vay:  owns  the  fee  to  the  centre  thereof, 
subject  to  an  easement  in  the  public,  and  as 
the  defendants  owned  on  both  sides,  their  fee 
extended  to  the  whole  alley." 

Two  lots  used  as  a  hotel  yard  are  a  single 
tract.  Reisner  v.  Atchison  Union  Depot, 
etc.,  Co.,  27  Kan.  382,  10  Am.  &  Eng.  R.  Cas. 
155.  Lots  used  as  a  homestead  are  one  tract. 
Port  Huron,  etc.,  R.  Co.  v.  Voorheis,  50 
Mich.  507,  14  Am.  &  Eng.  R.  Cas.  227. 

2.  Lots  Acquired  at  Different  Times — Separated 
byStreet. — Cox  v.  Mason  City,  etc.,  R.  Co., 
77  Iowa  20;  Munkwitz  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  403,  22  Am.  &  Eng.  R.  Cas.  151: 
Welch  v.  Milwaukee,  etc.,  R.  Co.,  27  Wis. 
108,  2  Am.  Ry.  Rep.  1 ;  Sheldon  v.  Minneapo- 
lis, etc.,  R.  Co.,  29  Minn.  318. 

3.  Cummins  v.  Des  Moines,  etc.,  R.  Co., 
63  Iowa  397;  Kansas  City,  etc.,  R.  Co.  v. 
Kregelo,  32  Kan.  608;  Nason  v.  Woonsocket 
Union  R.  Co.,  4  R.  I.  377. 

4.  McReynolds  v.  Burlington,  etc.,  R.  Co., 
io6  111.  152,  14  Am.  &  Eng.  R.  Cas.  172. 

6.  Jacksonville,  etc.,  R.  Co.  v.  Kidder,  21 
111.  131;  Lake  Shore,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  97  111.  506;  St.  Joseph,  etc.,  R. 
Co.  v.  Orr,  8  Kan.  419;  March  v.  Portsmouth, 
etc.,  R.  Co.,  19  N.  H.  372;  Rondout,  etc.,  R. 
Co.  v.  Deyo,  5  Lans.  (N.  Y.)  29S. 

6.  Plan  of  Construction. — Illinois,  etc.,  R., 
etc.,  Co.  v.  Svvitzer,  117  111.  399,  57  Am.  Rep. 
875;  Chicago,  etc.,  R.  Co.  v.  Chicago,  etc.,  R. 
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Manner  of  Grading  street. — And  in  taking  land  for  a  street  damages  have  been 
assessed  in  accordance  with  the  way  the  street  was  to  be  graded.1 

Damages  from  Proper  Construction  of  Work. — In  the  condemnation  proceedings  of  a 
right  of  way  for  a  railroad  only  such  damages  are  to  be  allowed  as  arise  from 
the  proper  construction  of  the  road.  For  negligent  or  improper  construction 
additional  damages  may  be  recovered  by  action.* 

Stipulation  as  to  Manner  of  Construction  and  Operation. — It  has  been  held  that  where 
there  are  several  methods  of  construction  and  operation  of  the  proposed  rail- 
road open  to  the  company,  and  it  engages  to  employ  the  mode  which  is  least 
injurious  to  the  property,  the  exact  scheme  proposed  may  be  taken  in  consid- 
eration in  assessing  the  damages.3 

How  a  Railroad  Crosses  a  Farm. — It  is  always  proper  to  consider  how  a  railroad 
crosses  a  farm — the  size  and  shape  of  the  parts  remaining,  and  the  inconven- 
iences arising  in  the  practical  use  of  them.4 

Difficulty  of  Access  and  Communication  Between  Different  Parts. — When  a  farm  is  di- 
vided by  a  railroad,  the  difficulty  of  access  to  the  different  parts  and  incon- 
venience of  communicating  between  them  caused  by  the  construction  of  the 
road  are  always  proper  elements  of  damage  in  estimating  the  owner's  compen- 
sation for  the  land  taken.5 

Co.,  112  111.  589;  Peoria,  etc.,  R.  Co.  v. 
Birkett,  62  111.  332;  Jacksonville,  etc. ,  R.  Co. 
v.  Kidder,  21  111.  131;  Kansas  City,  etc.,  R. 
Co.  v.  Kregelo,  32  Kan.  608;  Carpenter  v. 
Easton,  etc.,  R.  Co.,  26  N.  J.  Eq.  168. 

1.  Manner  of  Grading  Street. — Van  Riper  v. 
Essex  Public  Road  Board,  38  N.  J.  L.  23; 
Portland  v.  Kamm,  10  Oregon  383;  Pusey  v. 
Allegheny,  98  Pa.  St.  522. 

2.  Damages  Arising  from  Proper  Construction  of 
Work. — Denver  City  Irrigation,  etc.,  Co.  v. 
Middaugh,  12  Colo.  434;  Miller  v.  Keokuk, 
etc.,  R.  Co.,  63  Iowa  680,  14  Am.  &  Eng.  R. 
Cas.  293  ;  Doud  v.  Mason  City,  etc.,  R.  Co., 
76  Iowa  434,  36  Am.  &  Eng.  R.Cas.  633;  Bal- 
timore, etc.,  R.  Co.  v.  Magruder,  34  Md.  79  ; 
Dearborn  v.  Boston,  etc.,  R.  Co.,  24  N.  H. 
179;  Clark  v.  Boston,  etc.,  R.  Co.,  24  N.  H. 
114;  Concord  R.  Co.  v.  Greely,  23  N.  H.  237; 
Pittsburg,  etc.,  R.  Co.  v.  Gilleland,  56  Pa.  St. 
445,  94  Am.  Dec.  98;  Southside  R.  Co.  v. 
Daniel,  20  Gratt.  (Va.)  344;  Neilson  v.  Chica- 
go, etc,  R.  Co.,  58  Wis.  516,  14  Am.  &  Eng. 
R.  Cas.  239. 

See  also  supra,  this  title,  What  Amounts  to 
a  Taking — Injuries  from  Proper  Construction 
and  Operation. 

3.  Lieberman  v.  Chicago,  etc.,  R.  Co.,  141 
111.  140. 

4.  How  a  Railroad  Crosses  a  Farm — A  labama. — 
Hooper  r.  Savannah ,  etc. ,  R.  Co.,  69  Ala.  529. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Ander- 
son, 39  Ark.  167;  Springfield,  etc.,  R.  Co.  v. 
Rhea,  44  Ark.  258. 

California.  —  North  Pac.  R.  Co.  v.  Rey- 
nolds, 50  Cal.  90. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Hopkins, 
90  111.  316;  Galena,  etc.,  R.  Co.  v.  Birkbeck, 
70  111.  208;  Jones  v.  Chicago,  etc.,  R.  Co., 
68  111.  382;  Chicago  v.  McDonough,  112  111. 
85;  Rockford,  etc.,  R.  Co.  v.  McKinley,  64 
111.  338;  Tonica,  etc.,  R.  Co.  v.  Unsicker, 
22  111.  221;  Keithsburg,  etc.,  R.  Co.  v.  Henry, 
79  111.  290;  McReynolds  v.  Burlington,  etc., 
R.  Co.,  106  111.  152,  14  Am.  &  Eng.  R.  Cas. 
172;  Louisville,  etc.,  R.  Co.  v.  Chalcroft,  14 
111.  App.  516. 

10  C.  of  L. — 74  1 


Indiana. — White  Water  Valley  R.  Co.  v. 
McClure,  29  Ind.  536;  Baltimore,  etc.,  R.  Co. 
v.  Lansing,  52  Ind.  229;  Hagaman  v.  Moore, 
84  Ind.  496;  Chicago,  etc.,  R.  Co.  v.  Hunter, 
128  Ind.  214. 

Iowa. — Dreher  v.  Iowa  Southwestern  R. 
Co.,  59  Iowa  599,  10  Am.  &  Eng.  R.  Cas. 
221;  Hartshorn  v.  Burlington,  etc.,  R.  Co. 
52  Iowa  613;  Brooks  v.  Davenport, 
Co.,  37  Iowa  99. 

Kentucky.  —  Henderson,    etc.,  R. 
Dickerson,  17  B.  Mon.  (Ky.)  173. 

Maine. — Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290. 

Missouri. — Chouteau  v.  St.  Louis,  8  Mo. 
App.  48. 

Nebraska. — Missouri  Pac.  R.  Co.  v.  Hays, 
15  Neb.  224. 

New  Hampshire.  —  Mount  Washington 
Road  Co.'s  Petition,  35  N.  H.  134. 

New  Jersey. — Somerville,  etc.,  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495. 

New  York.  —  Albany  Northern  R.  Co.  v. 
Lansing,  16  Barb.  (N.  Y.)  68. 

Pennsylvania. — Plank-Road  Co.  v.  Ramage, 
20  Pa.  St.  95;  Mifflin  v.  Harrisburg,  etc.,  R. 
Co.,  16  Pa.  St.  182. 

South  Carolina.  —  Bowen  v.  Atlantic,  etc., 
R.  Co.,  17  S.  Car.  574. 

Texas. — Texas,  etc.,  R.  Co.  v.  Durrett,  57 
Tex.  48. 

5.  Interference  with  Access  and  Communica- 
tion— California. — North.  Pac.  R.  Co.  v.  Rey- 
nolds, 50  Cal.  90. 

Georgia. — Brunswick,  etc.,  R.  Co.  v.  Mc- 
Laren, 47  Ga.  546. 

Illinois. — McReynolds  v.  Burlington,  etc., 
R.  Co.,  106  111.  152  ;  Chicago,  etc.,  R.  Co.  v. 
Hopkins,  90  111.  316  ;  Peoria,  etc.,  R.  Co.  v. 
Sawver,  71  111.  361  ;  Galena,  etc.,  R.  Co.  v. 
Birkbeck.  70  111.  208. 

Indiana. — Hagaman  v.  Moore,  84  Ind. 
496. 

Iowa. — Dreher  v.  Iowa  Southwestern 
Co.,  59  Iowa  599. 

Kansas. — Harding  v.  Funk,  8  Kan.  315. 
Louisiana. — New  Orleans  Pac.  R.  Co. 
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Injury  to  Access  to  Water. — Therefore,  where  the  construction  of  the  road  so 
divides  a  farm  as  to  cut  off  the  access  from  one  part  to  water  on  another, — for 
example,  separates  pasture  land  from  a  spring  or  stream,  or  in  any  other  way 
interferes  with  the  water  supply  of  any  part, — the  owner  is  entitled  to  compen- 
sation for  such  injury.1 

Diversion  of  a  stream. — Likewise,  the  diversion  of  a  stream  by  a  company  from 
its  natural  course,  to  the  injury  of  the  landowner,  is  an  element  of  damages.2 

The  Flooding  of  Lands  by  Interference  with  the  Flow  of  Surface  Water. — Where  a  railroad 
company  builds  an  embankment  which  interferes  with  the  flow  of  surface 
waters  and  thereby  floods  the  lands  adjoining,  this  fact  should  be  considered 
in  determining  the  amount  of  compensation  due  the  owner.3 

Impairment  of  Drainage  *  and  Irrigation  should  also  be  considered.5 

Land  Thrown  Open  During  Construction. — The  inconvenience  in  having  farm  or  pas- 
ture land  thrown  open  during  the  construction  of  a  railroad,  and,  as  in  Illinois, 
for  six  months  after  the  road  is  open  for  use,  may  be  a  material  element  of 
damage  and  may  be  considered  in  assessing  the  damages.6 


Murrell,  36  La.  Ann.  344  ;  Vicksburg,  etc.,  R. 
Co.  v.  Dillard,  35  La.  Ann.  1045. 

Massachusetts. — Drury  v.  Midland  R.  Co., 
127  Mass.  571  ;  Bates  v.  Ray,  102  Mass.  458  ; 
Tucker  v.  Massachusetts  Cent.  R.  Co.  118 
Mass.  546. 

Michigan. — Grand  Rapids,  etc.,  R.  Co.  v. 
Chesebro,  74  Mich.  466. 

Minnesota. — St.  Paul,  etc.R.  Co.  v.  Mur- 
phy, 19  Minn.  50Q. 

Ohio. — Hatch  v.  Cincinnati,  etc.,  R.  Co., 
18  Ohio  St.  92. 

Pennsylvania. — Philadelphia  v.  Linnard,  97 
Pa.  St.  242  ;  East  Pennsylvania  R.  Co.  v. 
Hiester,  40  Pa.  St.  53;  Pittsburgh,  etc.,  R. 
Co.  v.  Bentley,  88  Pa.  St.  178. 

Texas.—  Texas,  etc.,  R.  Co.  v.  Durrett,  57 
Tex.  48. 

Wisconsin. — Snyder  v.  Western  Union  R. 
Co.,  25  Wis.  60. 

1.  Injury  to  Access  to  Water. — Hooper  v. 
Savannah,  etc.,  R.  Co.,  69  Ala.  529  ;  Peoria, 
etc.,  R.  Co.  v.  Sawyer,  71  111.  361  ;  Peoria, 
etc.,  R.  Co.  v.  Bryant,  57  HI-  473  ;  Balti- 
more, etc.,  R.  Co.  v.  Lansing,  52  Ind.  229  ; 
Brooks  v.  Davenport,  etc.,  R.  Co.,  37  Iowa 
99  ;  McDougle  v.  Clark,  7  B.  Mon.  (Ky.)448  ; 
Readington  Tp.  v.  Dilley,  24  N.  J.  L.  209  ; 
Lehigh  Valley  R.  Co.  v.  Trone,  28  Pa.  St. 
206. 

2.  Hooker  v.  New  Haven,  etc.,  Co.,  14 
Conn.  146,  36  Am.  Dec.  477  ;  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  (N.  Y.)  162,  7  Am.  Dec. 
526;  Henrys.  Pittsburgh,  etc.,  Bridge  Co., 
8  W.  &  S.  (Pa.)  85  ;  Hatch  v.  Vermont  Cent. 
R.  Co.,  25  Vt.  49  ;  Beaty  v.  Baltimore,  etc., 
R.  Co.,  6  W.  Va.  388.  See  the  title  Waters 
and  Watercourses. 

3.  Flooding  of  Lands  —  Arkansas.  —  Spring- 
field, etc.,  R.  Co.  v.  Rhea,  44  Ark.  258  ; 
Bentonville  R.  Co.  v.  Baker,  45  Ark.  252. 

Georgia. — Gilbert  v.  Savannah,  etc.,  R.  Co., 
69  Ga.  396. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
136  111.  9. 

Iowa. — Drake  v.  Chicago,  etc.,  R. 
Iowa  302,  50  Am.  Rep.  746,  17  Am. 
R.  Cas.  45. 

Louisiana. — Vicksburg,  etc.,  R.  Co 
lard.  35  La.  Ann.  1045  ;  New  Orleans  Pac 
R.  Co.  v.  Murrell,  36  La.  Ann.  344. 

Massachusetts.— Walker  v.  Old  Colony,  etc. 


Eaton, 

Co.,  63 
&  Eng. 

v.  Dil- 


R.  Co.,  103  Mass.  10,  4  Am.  Rep.  509  ;  Cur- 
tis v.  Eastern  R.  Co.,  14  Allen  (Mass.)  55  ; 
Brown  v.  Providence,  etc.,  R.  Co.,  5  Gray 
(Mass.)  35  ;  Parker  v.  Boston,  etc.,  R.  Co.,  3. 
Cush.  (Mass.)  107,  50  Am.  Dec.  709;  Dodge 
v.  Essex  County,  3  Met.  (Mass.)  386. 

Minnesota. — Pflegar  v.  Hastings,  etc. ,  R. 
Co.,  28  Minn.  510. 

Mississippi.  —  Levee  Com'rs  v.  Harkle- 
roads,  62  Miss.  807. 

New  York. — Steele  v.  Western  Inland  Lock 
Nav.  Co.,  2  Johns.  (N.  Y.)  283  ;  Bloomfield, 
etc.,  Natural  Gas-light  Co.  v.  Calkins,  1 
Thomp.  &  C.  (N.  Y.)  549. 

North  Carolina. — Raleigh,  etc.,  R.  Co.  v. 
Wicker,  74  N.  Car.  220. 

Oregon. — Oregon,  etc.,  R.  Co.  v.  Barlow,  3, 
Oregon  311,  6  Am.  Ry.  Rep.  184. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Donahoo,  59 
Tex.  128. 

4.  Impairment  of  Drainage. — Vicksburg,  etc., 
R.  Co.  v.  Dillard,  35  La.  Ann.  1045  ;  New 
Orleans  Pac.  R.  Co.  v.  Murrell,  36  La.  Ann. 
344;  Pflegar  v.  Hastings,  etc.,  R.  Co.,  28 
Minn.  510,  5  Am.  &  Eng.  R.  Cas.  85. 

5.  Irrigation. — San  Bernardino,  etc.,  R.  Co. 
v.  Haven,  94  Cal.  489.  In  this  case  the  court 
said  :  "  It  is  claimed  by  the  appellant  that 
the  court  erred  in  admitting  evidence  of  the 
increased  cost  which  might  result  from  a  sys- 
tem of  irrigation  upon  some  tracts,  which 
would  have  to  be  adopted  if  the  railroad  were 
built,  beyond  that  which  would  be  suitable  if 
the  road  was  not  built.  The  objection  urged 
is,  that  the  land  is  uncultivated,  and  that  no 
such  system  has  yet  been  adopted  or  is  in 
contemplation  of  adoption.  The  land  appears 
to  have  been  unadapted  to  cultivation  unless 
irrigated,  and  the  damage  caused  by  the 
building  of  the  railroad  would  be  increased 
if,  by  reason  of  such  building,  the  owner 
was  compelled  to  incur  greater  expense  in 
its  irrigation.  Although  then  uncultivated, 
the  land  was  shown  to  be  adapted  to  cultiva- 
tion. If  so,  the  increase  of  any  cost  for 
bringing  it  under  cultivation,  caused  by  the 
building  of  the  railroad  through  the  land  in- 
volved, would  be  a  legitimate  subject  of  in- 
quiry for  the  purpose  of  ascertaining  the 
damage  sustained  by  the  owner." 

6.  Land  Thrown  Open  During  Construction. — 
Centralia,  etc.,  R.  Co.  v.  Brake,  125  111.  393  I 
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(b)  Injuries  from  Operation — aa.  In  General. — When  only  part  of  a  tract  of 
land  is  taken  for  a  public  use,  it  is  always  necessary  to  consider  not  only  the 
manner  in  which  the  new  works  are  to  be  constructed,  but  also  the  use  to 
which  the  property  taken  is  to  be  applied.  In  other  words,  it  is  necessary  to 
consider  the  injuries  that  may  result  to  the  rest  of  the  land  through  the  opera- 
tion of  the  new  concern  as  well  as  through  its  construction.1 

bb.  Cost  of  Fencing. — In  some  states  railroads  are  required  to  fence  their 
right  of  way.  But  where  the  character  of  the  land  through  which  the  road 
runs  is  such  as  to  necessitate  the  fencing  of  the  right  of  way  in  order  that  the 
adjoining  land  may  be  used  in  a  safe  and  proper  manner,  if  the  company  is 
not  required  to  construct  the  fences,  the  cost  of  new  fences  may  be  reckoned 
in  the  estimate  of  the  landowner's  compensation,  providing  the  necessity  of 
his  fencing  affects  the  value  of  the  land.2 


St.  Louis,  etc.,  R.  Co.  v.  Kirby,  104  111.  345, 
10  Am.  &  Eng.  R.  Cas.  214  ;  Emmons  v.  Min- 
neapolis, etc.,  R.  Co.,  33  Minn.  215. 

"  While  it  would  be  clearly  incompetent 
and  improper  for  the  jury  to  enter  upon  con- 
jecture as  to  the  probable  injury  to  stock, 
or  the  damages  that  may  result  therefrom, 
during  the  time  the  company  is  not  required 
to  fence  its  road,  yet  if,  in  consequence  of 
the  appropriation  of  the  land  by  the  com- 
pany as  a  right  of  way,  the  present  market 
value  of  the  land  through  which  the  road  is 
located,  either  for  sale  upon  the  market,  or 
the  value  of  the  use  of  the  land  for  the  pur- 
poses to  which  it  is  appropriated  or  to  which 
it  is  adapted,  is  depreciated,  such  depreciation 
in  value,  or  loss  to  the  landowner,  is  an  ele- 
ment of  damages  proper  to  be  considered  by 
the  jury  in  determining  the  compensation  to 
be  paid  for  the  land  damaged  but  not  taken." 
Centralia,  etc.,  R.  Co.  v.  Brake,  125  111.  393. 

1.  Young  v.  Harrison,  17  Ga.  30;  White 
v.  Charlotte,  etc.,  R.  Co.,  6  Rich.  L.  (S.  Car.) 
47  ;  Newby  v.  Platte  County,  25  Mo.  258. 

2.  Cost  of  Fencing  as  an  Element  of  Damages 
— Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  An- 
derson, 39  Ark.  167,  17  Am.  &  Eng.  R.  Cas. 
97;  Texas,  etc.,  R.  Co.  v.  Cella,  42  Ark.  528; 
Newgass  v.  St.  Louis,  etc.,  R.  Co.,  54  Ark. 
140;  St.  Louis,  etc.,  R.  Co.  v.  Walbrink,  47 
Ark.  330,  26  Am.  &  Eng.  R.  Cas.  604. 

California.  —  Butte  County  v.  Boydston,  64 
Cal.  no;  Sacramento  Valley  R.  Co.  v.  Mof- 
fatt,  6  Cal.  74;  Pacific  Coast  R.  Co.  v.  Por- 
ter, 74  Cal.  261. 

Delaware.  —  Vandegrift  v.  Delaware  R. 
Co.,  2  Houst.  (Del.)  287. 

Illinois. — Tonica,  etc.,  R.  Co.  v.  Unsicker, 
22  111.  221;  Alton,  etc.,  R.  Co.  v.  Baugh,  14 
111.  211;  St.  Louis,  etc.,  R.  Co.  v.  Kirby,  104 
111.  345;  St.  Louis,  etc.,  R.  Co.  v.  Mitchell, 
47  HI-  165. 

Indiana.  —  Hagaman  v.  Moore,  84  Ind.  496; 
Baltimore,  etc.,  R.  Co.  v.  Johnson,  59  Ind. 
188;  Baltimore,  etc.,  R.  Co.  v.  Lansing,  52 
Ind.  229;  Montmorency  Gravel  Road  Co.  v. 
Rock,  41  Ind.  263;  Evansville,  etc.,  R.  Co.  v. 
Stringer,  10  Ind.  551;  Evansville,  etc.,  R. 
Co.  v.  Fitzpatrick,  10  Ind.  120:  Logansport  v. 
McMillen,  49  Ind.  493;  Grand  Rapids,  etc., 
R.  Co.  v.  Horn,  41  Ind.  479. 

Kansas.  —  Leavenworth,  etc.,  R.  Co.  v. 
Paul,  28  Kan.  816,  10  Am.  &  Eng.  R.  Cas. 
490. 


Kentucky.— Louisville,  etc.,  R.  Co.  v.  Glaze- 
brook,  1  Bush  (Ky.)  325. 

Massachusetts. — Stone  v.  Heath,  135  Mass. 
561;  Com.  v.  Coombs,  2  Mass.  489. 

Minnesota . — Winona,  etc.,  R.  Co.  v.  Den- 
man,  10  Minn.  267;  Sherwood  v.  St.  Paul, 
etc.,  R.  Co.,  21  Minn.  122;  Winona,  etc.,  R. 
Co.  v.  Waldron,  11  Minn.  515,  SS  Am.  Dec. 
100. 

Mississippi. — Crowell  v.  New  Orleans,  etc., 
R.  Co.,  61  Miss.  631. 

New  Hampshire.  —  Mount  Washington 
Road  Co.'s  Petition,  35  N.  H.  134. 

New  Jersey.  —  New  York,  etc.,  R.  Co.  v. 
Stanley,  39  N.  J.  Eq.  361;  Readington  Tp.  v. 
Dilley,  24  N.  J.  L.  209;  New  York,  etc.,  R. 
Co.  v.  Stanley,  35  N.  J.  Eq.  283. 

New  York. — Matter  of  Rensselaer,  etc.,  R. 
Co.,  4  Paige  (N.  Y.)  553. 

North  Carolina. — Jones  v.  Western  North 
Carolina  R.  Co.,  95  N.  Car.  328;  Raleigh, 
etc.,  R.  Co.  v.  Wicker,  74  N.  Car.  220; 
Freedle  v.  North  Carolina  R.  Co.,  4  Jones  L. 
(N.  Car.)  89. 

Pennsylvania. — Pittsburgh,  etc.,  R.  Co.  v. 
McCloskey,  no  Pa.  St.  436,  23  Am.  &  Eng.  R. 
Cas.  86;  Plank-Road  Co.  v.  Ramage,  20  Pa. 
St.  95  ;  Pennsylvania,  etc.,  R.,  etc., .Co.  v.  Bun- 
nell, 81  Pa.  St.  414,  16  Am.  Ry.  Rep.  1;  Wat- 
son v.  Pittsburgh,  etc.,  R.  Co.,  37  Pa.  St.  469. 

South  Carolina.  —  Eddings  v.  Seabrook,  12 
Rich.  L.  (S.  Car.)  504;  Greenville,  etc.,  R. 
Co.  v.  Partlow,  5  Rich.  L.  (S.  Car.)  428. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Loudon,  3 
Tex.  App.  Civ.  Cas.,  §425;  Houston,  etc.,  R. 
Co.  v.  Adams,  63  Tex.  200,  20  Am.  &  Eng.  R. 
Cas.  246. 

Washington. — Seattle,  etc.,  R.  Co.  v.  Gil- 
christ, 4  Wash.  509;  Seattle,  etc.,  R.  Co.  v. 
Murphinc,  4  Wash.  448. 

Wisconsin. — Robbins  v.  Milwaukee,  etc., 
R.  Co.,  6  Wis.  636;  Milwaukee,  etc.,  R.  Co. 
v.  Eble,  4  Chand.  (Wis.)  72. 

Duty  of  Maintaining  Fence.  —  Where  dam- 
ages are  assessed  for  the  cost  of  fencing 
along  the  right  of  way,  it  has  been  held  that 
the  landowner,  his  heirs  and  assigns,  become 
bound  to  maintain  the  fences.  St.  Louis, 
etc.,  R.  Co.  r.  Mitchell,  47  111.  165. 

Where  Company  Is  Not  Required  to  Fence  Im- 
mediately.—  Where  the  company  is  not  re- 
quired to  fence  the  road  till  six  months  after 
it  is  open  for  use,  the  inconvenience  of  having 
the  land  thrown  open  during  this  time  is  a 
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Railroad  Company  Required  to  Maintain  One-half  of  Fences. — Where  the  railroad  com- 
pany was  required  to  maintain  one-half  the  cost  of  the  fence,  it  was  held  that 
the  cost  of  the  other  half,  which  would  fall  upon  the  landowner,  was  to  be  in- 
cluded in  the  assessment  of  damages.1 

Fencing  as  a  Distinct  item  of  Damages. — Other  cases  hold  that  the  cost  of  con- 
structing necessary  fences  cannot  be  recovered  as  distinct  items  of  damage, 
bui  can  be  included  in  the  damages  resulting  from  the  depreciation  in  the  value 
of  the  lands  by  reason  of  the  taking.2 

Company  Required  to  Make  All  Fences. — And  if  the  laws  of  the  state  require  the 
company  to  fence  its  road,  no  damages  can  be  allowed  the  owner  for  fencing.3 

Negligent  of  Company  in  Fencing. — But  in  some  cases  it  has  been  held  that,  in 
case  the  company  should  not  comply  with  this  statute  within  a  specified  time 
after  the  construction  of  the  road,  the  landowner  may  do  the  work  himself, 
and  the  statute  gives  him  a  cause  of  action  against  the  company  for  the  cost 
of  the  work  and  for  his  time  and  trouble  in  doing  it.4 

Uncleared  and  Waste  Land. — Where  the  land  passed  through  by  the  road  is 
uncleared  and  uncultivated  land,  for  which  no  fences  would  be  required,  no 
damages  for  the  increased  cost  of  fencing  can  be  allowed.    But  even  in  a  case 

the  remainder  caused  by  the  taking  of  the 
right  of  way.  If,  by  reason  of  such  taking, 
additional  fencing  is  made  necessary,  in  order 
that  the  residue  of  the  land  may  be  conven- 
iently used  as  the  owner  may  desire  to  use  it, 
the  burden  of  constructing  such  fence,  in  so 
far  as  it  depreciates  the  market  value  of  the 
land,  is  a  proper  element  to  be  considered 
in  estimating  the  damages.  The  damages 
should  be  estimated  in  respect  to  the  land,  as 
land,  and  whatever  casts  a  burden  upon  it 
and  thereby  detracts  from  its  market  value, 
should  be  taken  into  consideration.  The  cost 
of  necessary  fencing  and  crossings  may  be 
shown  to  aid  the  jury  in  determining  the  ex- 
tent of  the  burden  thereby  imposed  upon  the 
land.  But  as  it  is  not  certain  in  all  cases, 
and  perhaps  not  in  any  case,  that  the  land 
will  be  depreciated  in  value  in  the  exact  pro- 
portion to  the  cost  of  fencing  and  crossings, 
no  specific  sum  should  be  allowed  for  fences 
or  crossings  as  distinct  items  of  damage,  but 
the  allowance  should  be  made  only  to  the 
extent  of  the  depreciation  of  the  value  of  the 
land.  Under  some  circumstances  the  value 
of  the  premises  might  be  greatly  enhanced 
by  the  building  of  a  fence,  and,  in  such  cases, 
it  would  be  manifestly  unjust  to  compel  the 
railroad  company  to  build,  or,  which  amounts 
to  the  same  thing,  pay  for  building  it,  in  the 
absence  of  any  statute  requiring  it  to  do 
so." 

Where  Owner  Conveys  Right  of  Way. — Where 
the  owner  conveys  the  right  of  way  by  agree- 
ment, it  is  presumed  that  such  damages  are 
included  in  the  purchase  price  of  the  land. 
St.  Louis,  etc.,  R.  Co.  v.  Walbrink,  47  Ark. 
330,  26  Am.  &  Eng.  R.  Cas.  604  ;  North,  etc., 
Branch  R.  Co.  v.  Swank,  105  Pa.  St.  555. 

3.  Winona,  etc.,  R.  Co.  v.  Waldron,  11 
Minn.  515,  88  Am.  Dec.  100  ;  St.  Joseph,  etc., 
R.  Co.  v.  Shambaugh,  106  Mo.  557  ;  Sedalia, 
etc.,  R.  Co.  v.  Abell,  18  Mo.  App.  632. 

4.  Jones  v.  Chicago,  etc.,  R.  Co.,  68  111. 
380;  Winona,  etc.,  R.  Co.  v.  Waldron,  II 
Minn.  515,  88  Am.  Dec.  100;  Chicago,  etc., 
R.  Co.  v.  Baker,  102  Mo.  553. 
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proper  element  of  damages.  St.  Louis,  etc., 
R.  Co.  v.  Kirby,  104  111.  345-  10  Am.  &  Eng. 
R.  Cas.  214;  Centralia,  etc.,  R.  Co.  v.  Rix- 
man,  121  111.  214;  Chicago,  etc.,  R.  Co.  v. 
Eaton,  136  111.  9. 

In  Chicago,  etc.,  R.  Co.  v.  Eaton,  136  111. 
9,  the  trial  court  instructed  that  the  land- 
owner was  "  entitled  to  recover  all  the  dam- 
ages that  the  evidence  shows  he  will  sustain 
by  reason  of  his  land  being  thrown  open, 
and  for  six  months  after  said  railroad  is  open 
to  use."  The  court  further  told  the  jury 
"that  the  damages  contemplated  in  law  are 
such,  and  such  only,  as  are  the  direct  result 
of  the  taking  of  the  right  of  way;  that  such 
damages,  to  be  legitimately  allowed,  must  be 
direct  and  proximate,  and  not  remote  and 
possible  only;  that  the  inconvenience  of 
using  the  lands  not  taken,  resulting  from  the 
opening  of  the  right  of  way  up  to  the  time 
the  law  requires  the  railroad  company  to 
fence  its  track,  is  proper  to  be  taken  into 
account  in  estimating  damages  to  contigu- 
ous land  not  taken."  It  was  held  that  the 
first  instruction,  when  considered  in  con- 
nection with  the  latter,  was  unobjectionable. 

1.  Matter  of  Rensselaer,  etc.,  R.  Co.,  4 
Paige  (N.  Y.)  553.  But  see  Henry  v.  Du- 
buque, etc.,  R.  Co.,  2  Iowa  288. 

2.  Hanrahan  v.  Fox,  47  Iowa  102  ;  Ken- 
nedy v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  521  ; 
Curtin  v.  Nittony  Valley  R.  Co.,  135  Pa.  St. 
20,  44  Am.  &  Eng.  R.  Cas.  130  ;  Pittsburgh, 
etc.,  R.  Co.  v.  Vance,  115  Pa.  St.  325  I  Pitts- 
burgh, etc.,  R.  Co.  v.  McCloskey,  no  Pa.  St. 
436,  23  Am.  &  Eng.  R.  Cas.  86;  Pennsylvania, 
etc.,  R.,  etc.,  Co.  v.  Bunnell,  81  Pa.  St.  414  ; 
Delaware,  etc.,  R.  Co.  v.  Burson,  61  Pa.  St. 
369. 

Fencei — Depreciation  of  Value  of  Land.  —  In 

Seattle,  etc.,  R.  Co.  v.  Murphine,  4  Wash. 
448,  the  court  said:  "The  amount  of  dam- 
ages the  owner  of  the  land  is  entitled  to  re- 
cover is  the  market  value  of  the  land  actually 
taken,  irrespective  of  any  benefit  from 
any  proposed  improvement,  together  with 
any  depreciation   in  the  market   value  of 
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of  this  kind  the  increased  cost  of  adapting  the  land  to  cultivation,  including 
fencing,  might  be  considered  in  estimating  damages.1 

cc  Farm  or  Private  Crossings. — The  law  as  to  private  or  farm  crossings  is 
similar  to  the  law  as  to  fencing  the  right  of  way.  The  subjects  of  crossings 
and  fences  are  frequently  treated  together  in  the  same  opinion,  for  where 
fences  are  necessary  private  crossings  are  often  necessary  also.  Some  states 
require  that  where  an  owner  has  land  on  either  side  of  the  track,  if  crossings 
are  necessary,  the  company  must  build  them.  Under  such  a  provision,  as  is 
true  in  the  case  of  fencing,  no  damages  can  be  allowed  to  the  owner  in  condem- 
nation proceedings  for  the  construction  of  such  crossings.  But  where  the 
company  is  not  required  to  build  them,  the  landowner  is  entitled  to  damages 
for  having  to  construct  them.2 

d.  Compensation  for  Injuriously  Affecting  Property— consequential 
Damages. — There  is  a  large  class  of  injuries  to  property  which  result  princi- 
pally from  the  operation  of  public  impiovements,  for  which  improvements 
land  has  been  taken  by  the  power  of  eminent  domain.  Such  injuries  are 
necessarily,  to  a  greater  or  less  extent,  indirect  or  consequential  in  their 
nature.  There  is  for  this  reason  great  variance  of  opinion  among  the  courts 
as  to  whether  compensation  should  be  allowed  at  all  for  many  of  these 
injuries,  and  also  as  to  what  is  the  proper  measure  of  damages  in  case  compen- 
sation be  allowed.  It  is  impossible  to  lay  down  rules  to  govern  in  all  cases. 
Whether  compensation,  in  a  particular  case,  is  to  be  allowed  for  the  various 
injuries — from  the  taking,  the  construction,  and  the  operation  of  the  work — to 
the  property  remaining,  or  to  property  no  part  of  which  has  actually  been 
taken,  must  depend  largely  upon  the  circumstances  of  the  case.  A  few  gen- 
eral rules,  however,  may  be  laid  down. 

(1)  Assessed  Once  for  All. — Where  compensation  is  allowed  for  injuries  to 
property,  and  a  mode  of  assessment  prescribed,  compensation  for  all  such 
damages,  present  and  future,  should  be  assessed  once  for  all.3 

(2)  Certain,  Not  Speculative. — Damages  of  this  kind  must  be  certain  and 
susceptible  of  reasonable  proof,  not  merely  speculative,  prospective,  or 
contingent.4 

(3)  Special  Injuries. — The  injuries  must  be  special  in  their  nature,  and  not 
such  as  are  suffered  in  common  with  the  rest  of  the  public.5 

(4)  Only  from  Proper  Use. — Compensation  can  be  had  only  for  injuries  that 
will  pjrobably  result  from  the  proper  construction  and  operation  of  the  work.6 


1.  Montmorency  Gravel  Road  Co.  v.  Stock- 
ton, 43  Ind.  328  ;  Raleigh,  etc.,  R.  Co.  v. 
Wicker,  74  N.  Car.  220  ;  North-Eastern  R. 
Co.  v.  Sinrath,  8  Rich.  L.  (S.  Car.)  185. 

2.  Crossings.  —  Atchison,  etc.,  R.  Co.  v. 
Gough,  29  Kan.  94  ;  Mason  v.  Kennebec,  etc., 
R.  Co.,  31  Me.  215  ;  Silver  Creek  Nav.,  etc., 
Co.  v.  Mangum,  64  Miss.  682  ;  Home  v.  At- 
lantic, etc.,  R.  Co.,  36  N.  H.  440;  March  v. 
Portsmouth,  etc.,  R.  Co.,  19  N.  H.  372;  Kit- 
tell  v.  Missisquoi  R.  Co.,  56  Vt.  96. 

Where  Company  Builds  Crossings.  —  But  where 
the  company  undertakes  to  build  crossings, 
damages  should  not  be  allowed  to  the 
owner.  Kansas  City,  etc.,  R.  Co.  v.  Kregelo, 
32  Kan.  608,  20  Am.  &  Eng.  R.  Cas.  241  ; 
St.  Paul,  etc.,  R.  Co.  v.  Murphy,  19  Minn. 
500;  March  v.  Portsmouth,  etc.,  R.  Co.,  19 
N.  H.  372. 

3.  Lehigh  Valley  R.  Co.  v.  McFarlan,  43 
N.  J.  L.  605  ;  Delaware,  etc.,  R.  Co.  v.  Bur- 
son,  61  Pa.  St.  369. 

4.  Damages  Must  Be  Certain. — Page  v.  Chi- 
cago, etc.,  R.  Co.,  70  III.  324;  Chicago,  etc., 
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R.  Co.  v.  Hildebrand,  136  111.  467,  47  Am.  & 
Eng.  R.  Cas.  145;  Sater  v.  Burlington,  etc.. 
Plank-Road  Co.,  1  Iowa  386;  Rhodes-'.  Baird, 
16  Ohio  St.  573;  Patten  v.  Northern  Cent.  R. 
Co.,  33  Pa.  St.  426,  75  Am.  Dec.  612.  See 
also  supra,  this  title,  What  Amounts  to  a 
Taking — Injuries  Must  Be  Certain,  Not  Merely 
Speculative. 

5.  Must  Be  Special. — Keithsburg,  etc.,  R. 
Co.  v.  Henry,  79  111.  290;  Ham  v.  Wisconsin, 
etc.,  R.  Co.,  61  Iowa  716,  14  Am.  &  Eng.  R. 
Cas.  204;  Rogers  v.  Kennebec,  etc.,  R.  Co.,  35 
Me.  319;  Presbrey  v.  Old  Colony,  etc.,  R.  Co., 
103  Mass.  1;  Gulf,  etc.,  R.  Co.  v.  Fuller,  63 
Tex.  467,  22  Am.  &  Eng.  R.  Cas.  154;  Chicago, 
etc.,  R.  Co.  v.  Ritter,  1  Tex.  App.  Civ.  Cas., 
§  266,  10  Am.  &  Eng.  R.  Cas.  202. 

6.  Injuries  from  Proper  Construction  and  Oper- 
ation Only  Considered.  —  Miller  v.  Keokuk,  etc., 
R.  Co.,  63  Iowa  680,  14  Am.  &  Eng.  R.  Cas. 
293;  Baltimore,  etc.,  R.  Co.  v.  Magruder,  34 
Md.  79;  Clark  v.  Boston,  etc.,  R.  Co.,  24 
N.  H.  114;  Pittsburg,  etc.,  R.  Co.  v.  Gilleland, 
56  Pa.  St.  445,  94  Am.  Dec.  98. 
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(5)  Measure. — The  measure  of  damages  for  such  injuries  is  the  depreciation 
of  the  market  value  of  the  property  caused  by  the  injuries.1 

(6)  Interference  wit/i  the  Use  of  Property. — Inconveniences  to  the  owner  in 
the  use  of  his  property  which  result  from  the  construction  or  operation  of  a 
public  work,  if  they  are  not  suffered  by  the  public  generally,  may  be  con- 
sidered in  estimating  the  owner's  damages  in  so  far  as  they  decrease  the  value 
of  the  property.  Some  of  such  inconveniences  are :  disadvantages  in  the  use 
of  the  land  because  of  the  existence  of  additional  fences  and  ditches  and  the 
necessity  of  opening  gates,2  from  embankments  and  cuts,3  and  from  the  diffi- 
culty in  crossing  from  one  part  to  another.4 

e.  For  Running  Powers  over  Another  Railroad. — Where  a  rail- 
road is  granted  the  privilege  of  running  its  cars  over  the  track  of  another 
company,  it  is  difficult  to  arrive  at  any  rule  for  computation  of  damages,  for 
the  general  rule  when  property  is  injured — viz.,  depreciation  of  market  value — 
cannot  be  applied.    The  cases  are  collected  in  the  note.5 

f.  CROSSINGS — (1)  In  General. — Generally  when  a  road  belonging  to  a 
private  corporation  is  crossed  by  the  road  of  another  corporation,  the  corpora- 
tion whose  line  is  crossed  is  entitled  to  compensation  for  the  land  taken,  and 
also  for  such  incidental  loss,  inconvenience,  and  damage  as  might  reasonably 
be  expected  to  result  from  the  construction  and  use  of  the  crossing  in  a  legal 
and  proper  manner.6 

(2)  Railroad  Crossings. — Thus,  where  one  railroad  is  laid  across  another, 


See  also  supra,  this  title,  What  Amounts 
to  a  Taking — Injuries  from  Proper  Construc- 
tion and  Operation. 

1.  Depreciation  of  Market  Value  Is  the  Measure. 
—  Montgomery  v.  Townsend,  80  Ala.  489; 
Streyer  v.  Georgia  Southern,  etc.,  R.  Co.,  90 
Ga.  56;  Penn  Mut.  L.  Ins.  Co.  v.  Heiss,  141 
111-  35.  33  Am.  St.  Rep.  273;  Fort  Worth,  etc., 
R.  Co.  v.  Downie,  82  Tex.  383;  Blesch  v. 
Chicago,  etc.,  R.  Co.,  43  Wis.  183;  Chapman 
v.  Oshkosh,  etc.,  R.  Co.,  33  Wis.  629. 

2.  Fences,  Ditches,  and  Gates. — White  Water 
Valley  R.  Co.  v.  McClure,  29  Ind.  536;  Dan- 
ville, etc.,  R.  Co.  v.  Gearheart,  32  Leg.  Int. 
(Pa.)  219. 

3.  Embankments  and  Cuts. — Atchison,  etc., 
R.  Co.  v.  Blackshire.  10  Kan.  477. 

4.  Difficulty  of  Passing  Between  Parts. — Dre- 
her  v.  Iowa  Southwestern  R.  Co.,  59  Iowa 
599;  International,  etc.,  R.  Co.  v.  Pape,  62 
Tex.  313. 

5.  In  California,  in  the  case  of  street  rail- 
roads, the  rule  is  that  the  company  acquiring 
the  right  must  pay  an  equal  portion  of  the 
cost  of  construction.  Omnibus  R.  Co.  v.  Bald- 
win, 57  Cal.  160,  1  Am.  &  Eng.  R.  Cas.  316. 

In  Massachusetts  the  determination  of  dam- 
ages in  such  cases  has  been  left  much  to  the 
commissioners.  But  it  may  be  said  generally 
that  where  the  same  route,  or  part  of  a  route, 
is  specified  for  two  or  more  companies  in 
their  charters,  it  is  common  property.  In  a 
case  of  this  kind  commissioners  held  that  the 
entire  cost  of  the  maintenance  of  the  track 
was  to  be  ascertained  and  divided  among  the 
companies  according  to  the  use  made  of  it  by 
each;  that  the  cost  of  maintaining  switches 
where  the  company  acquiring  the  right  en- 
tered upon  and  left  the  track  should  be  borne 
by  the  company  having  acquired  the  right. 
Metropolitan  R.  Co.  v.  Highland  St.  R.  Co., 
118  Mass.  290. 


Where  the  Right  to  Use  the  Track  Is  Exclusive 

to  the  company  which  constructed  it,  commis- 
sioners may  determine  compensation  by  the 
amount  of  business  done  by  the  corporation 
acquiring  the  right,  and  may  require  accounts 
to  be  kept  showing  this,  which  accounts 
should  be  open  to  the  company  owning  the 
track.  Metropolitan  R.  Co.  v.  Quincy  R.  Co., 
12  Allen  (Mass.)  263. 

Where  the  Cars  Are  to  Be  Drawn  by  the  Company 
Owning  the  Track,  commissioners  may  specify 
the  number  of  trains  and  the  times  at  which 
they  shall  be  drawn.  Lexington,  etc.,  R. 
Co.  v.  Fitchburg  R.  Co.,  14  Gray  (Mass.)  266. 
See  also  Boston,  etc.,  R.  Corp.  v.  Western 
R.  Corp.,  14  Gray  (Mass.)  253;  Jersey  City, 
etc.,  R.  Co.  v.  jersey  City,  etc.,  Horse  R. 
Co.,  20  N.  J.  Eq.  61. 

6.  Railroad  Crossing  Another. — Cincinnati 
South.  R.  Co.  v.  Chattanooga  Electric  St.  R. 
Co.,  44  Fed.  Rep.  470;  Chicago,  etc.,  R.  Co. 
v.  Springfield,  etc.,  R.  Co.,  67  111.  147;  Massa- 
chusetts Cent.  R.  Co.  v.  Boston,  etc.,  R.  Co., 
121  Mass.  124;  Flint,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  64  Mich.  350;  National  Docks, 
etc.,  R.  Co.  v.  United  New  Jersey  R.,  etc., 
Co.,  53  N.  J.  L.  217. 

See  also  the  title  Crossings,  vol.  8,  p. 
351- 

Railroad  Across  a  Turnpike. — Indianapolis, 
etc.,  Gravel  Road  Co.  v.  Belt  R.  Co.,  no 
Ind.  5;  Troy,  etc.,  R.  Co.  v.  Northern  Turn- 
pike Co..,  16  Barb.  (N.  Y.)  100;  Seneca  Road 
Co.  v.  Albany,  etc.,  R.  Co.,  5  Hill  (N.  Y.) 
170;  Mahon  v.  Utica,  etc.,  R.  Co.,  Hill  &  D. 
Supp.  (N.  Y.)  156. 

Railroad  Across  a  Canal. — Lehigh  Valley  R. 
Co.  v.  Dover,  etc.,  R.  Co.,  43  N.  J.  L.  528. 

Highway  Across  a  Railroad.  —  New  York, 
etc.,  R.  Co.  v.  Waterbury,  60  Conn.  1; 
Illinois  Cent.  R.  Co.  v.  Chicago,  141  111. 
586. 
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damages  should  be  had  for  the  maintenance  of  cattleguards,  signs,  safety- 
appliances,  and  gates  and  fences  wherever  necessary.1 

And  "Where  One  Railroad  Cuts  Through  the  Embankment  of  Another,  damages  may  be 
recovered  for  the  cost  of  building  a  bridge  and  keeping  it  in  repair.2 

Material  Interference  with  Business. — Where  the  construction  of  the  new  road 
is  so  great  an  obstruction  to  the  old  one  as  to  interfere  materially  with  its  busi- 
ness over  a  large  part  of  the  line,  the  measure  of  damages  should  be  according 
to  the  injury  sustained.3 

injuries  Too  Remote.  —  The  detention  of  trains,  loss  of  future  business,  and 
expenses  incidental  to  the  future  exercise  of  corporate  powers,  caused  by  the 
construction  of  the  crossing,  are  too  speculative  and  cannot  be  considered.4 

(3)  Street  Crossing  over  Railroad. — When  a  street  is  put  across  the  track 
of  a  railway,  damages  may  be  had  for  the  value  of  the  land  and  any  other 
expense  made  necessary  by  the  use  of  the  right  of  way  for  a  street.5 

g.  Benefits — (1)  Definition. — The  term  "benefits,"  as  used  in  the  law  of 
eminent  domain,  means  the  advantage  that  property  owners  receive  through 
the  increased  value  of  their  property  which  results  from  the  public  improve- 
ment. 


1.  Railroad  Crossing  Railroad — Elements  of 
Damage.  —  Kansas  Cent.  R.  Co.  v.  Jackson 
County,  45  Kan.  716;  Old  Colony,  etc.,  R. 
Co.  v.  Plymouth  County,  14  Gray  (Mass.) 
155;  Parks,  etc.,  Com'rs  v.  Michigan  Cent. 
R.  Co.,  90  Mich.  385;  Kansas  City  v.  Kansas 
City  Belt  R.  Co..  102  Mo.  633. 

2.  Damage  for  Cutting  Embankments  of 
Another  Railroad.  —  Chicago,  etc.,  R.  Co.  v. 
Springfield,  etc.,  R.  Co.,  67  111.  142.  See  also 
St.  Louis,  etc,  R.  Co.  v.  Springfield,  etc.,  R. 
Co.,  96  111.  274,  2  Am.  &  Eng.  R.  Cas. 
487. 

3.  Damage  for  Interfering  with  Business.  — 

Chicago,  etc.,  R.  Co.  v.  Englewood  Connect- 
ing R.  Co.,  115  111.  375,  56  Am.  Rep.  173,  23 
Am.  &  Eng.  R.  Cas.  56;  Lake  Shore,  etc.,  R. 
Co.  v.  Chicago,  etc.,  R.  Co.,  100  111.  21. 

In  the  last  case  the  court  said:  "The  de- 
fendant companies  were  the  owners  of  this 
right  of  way,  and  although  the  right  is  lim- 
ited to  the  use  of  the  land  for  the  construc- 
tion, maintenance,  and  operation  of  a  railroad 
upon  it,  this  limited  use  is  property,  and  as 
much  so  as  if  the  use  were  an  absolute  one. 
This  use  was  exclusive  in  the  defendants,  and 
had  the  petitioner  entered  upon  the  right  of 
way  and  placed  any  obstruction  upon  it,  it 
would  have  been  a  trespasser.  By  the  pres- 
ent proceeding  the  petitioner  acquires  the 
right  to  enter  upon  the  premises  described, 
and  construct  and  operate  thereon  four  main 
tracks  of  a  railway.  Property  is  thereby  taken 
from  the  defendants,  and  they  must  have  just 
compensation.  Their  use,  which  was  before 
exclusive,  is  now  reduced,  it  only  being  a 
right  to  use  the  premises  when  petitioner  is 
not  using  them;  so  the  use  is  impaired.  The 
record  discloses  that  all  evidence  as  to  dam- 
age to  any  of  the  right  of  way,  or  railroad 
property,  beyond  the  boundaries  of  blocks  34 
and  35,  was  excluded,  and  the  damage  al- 
lowed restricted  to  these  blocks.  The  right 
of  way  is  a  right  of  user  extending  the  whole 
length  of  the  railroad,  and  any  interference 
with  it  at  any  point,  we  think,  may  be  consid- 
ered in  connection  with  and  as  affecting  it 
as  an  entirety.    We  think  it  was  competent 
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to  show,  as  was  attempted,  and  to  recover 
for,  damages  to  which  the  companies  would 
be  subjected  by  placing  obstructions  upon 
their  right  of  way,  whereby  access  to  dif- 
ferent parts  of  their  lines  would  be  interfered 
with,  and  their  capacity  for  the  transaction 
of  business  impaired  or  destroyed.  We  do 
not  see  why  it  may  not  be  admitted  as  well  as 
in  the  case  of  a  farm,  where  a  railroad  inter- 
feres with  access  between  its  different  por- 
tions. Some  of  the  rulings  of  the  court  are 
attempted  to  be  justified  on  the  ground  that 
the  subject-matter  involved  the  business  of 
the  roads.  Evidence  as  to  amount  of  traffic 
was  legitimate,  to  show  the  extent  of  the  use 
to  which  this  strip  of  land  would  be  sub- 
jected in  the  operation  of  the  road,  and 
to  what  extent  it  would  injure  the  adapta- 
bility of  the  two  blocks  for  transfer  uses,  as 
affecting  the  questions  of  depreciation  of 
their  value,  and  damage  to  the  other  railroad 
property.  There  evidently  was  no  claim  for 
or  purpose  to  show  mere  damage  to  business, 
but  damage  to  the  capacity  of  the  property 
for  the  use.  The  franchise  in  these  blocks  is 
a  property  right  held  with  regard  to  them, 
and  the  volume  of  the  use  of  the  franchise  is 
material  in  ascertaining  its  value,  and  the 
damage  which  interference  with  it  will  cause." 

4.  Injuries  Too  Remote.  —  Chicago,  etc.,  R. 
Co.  v.  Joliet,  etc.,  R.  Co.,  105  111.  389,  44  Am. 
Rep.  799,  14  Am.  &  Eng.  R.  Cas.  62;  Peoria, 
etc.,  R.  Co.  v.  Peoria,  etc.,  R.  Co.,  105  111. 
no,  10  Am.  &  Eng.  R.  Cas.  129;  Lake  Shore, 
etc.,  R.  Co.  v.  Cincinnati,  etc.,  R.  Co..  30 
Ohio  St.  604. 

Instances. — No  compensation  can  be  allowed 
for  such  consequential  injuries  as  the  in- 
creased risk  of  accident.  Old  Colony,  etc., 
R.  Co.  v.  Plymouth  County,  14  Gray  (Mass.) 
155;  Bridgeport  v.  New  York,  etc.,  R.  Co.,  36 
Conn.  255,  4  Am.  Rep.  63;  nor  for  ringing 
bells,  or  stopping  at  crossings,  or  for  main- 
taining a  watchman,  Peoria,  etc.,  R.  Co.  v. 
Peoria,  etc.,  R.  Co.,  105  111.  no;  Massachu- 
setts Cent.  R.  Co.  v.  Boston,  etc.,  R.  Co.,  121 
Mass.  124. 

6.  Matter  of  First  St.,  66  Mich.  42. 
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(2)  Classes  of  Benefits — (a)  In  General. — As  far  as  they  concern  compensation, 
benefits  may  be  divided  into  two  classes,  viz.,  special  and  general.1 

(b)  Special  Benefits. — Special  benefits  are  such  benefits  flowing  from  the  pro- 
posed public  work  as  appreciably  enhance  the  value  of  the  particular  tract  of 
land  alleged  to  be  benefited.2 

(c)  General  Benefits. — General  benefits  are  the  advantages  of  a  general  charac- 
ter which  are  derived  by  the  country  at  large,  or  which  are  derived  in  common 
by  the  landowners  in  the  neighborhood  of  the  improvement.3  They  include 
such  benefits  as  affect  the  whole  community  or  neighborhood  by  increasing 
the  facility  of  transportation,  attracting  population,  enhancing  the  general 
property,  and  the  like.4 


1.  Sullivan  v.  North  Hudson  County  R. 
Co.,  51  N.  J.  L.  518;  Little  Miami  R.  Co.  v. 
Collett,  6  Ohio  St.  182. 

2.  Special  Benefits  Defined — Colorado. — Den- 
ver v.  Bayer,  7  Colo.  113,  2  Am.  &  Eng. 
Corp.  Cas.  465. 

Illinois. — Metropolitan  El.  R.  Co.  v.  Stick- 
nev,  150  111.  362  ;  Fahrenstock  v.  Peoria,  171 
111.'  454- 

Minnesota. — Minnesota  Cent.  R.  Co.  v.  Mc- 
Namara,  13  Minn.  508  ;  Winona,  etc.,  R.  Co. 
v.  Waldron,  n  Minn.  515,  88  Am.  Dec.  100. 

Missouri. — Springfield  v.  Schmook,  68  Mo. 
394- 

Nebraska. — Omaha  v.  Schaller,  26  Neb. 
522. 

West  Virginia. — Grafton,  etc.,  R.  Co.  v. 
Foreman,  24  W.  Va.  662  ;  Chesapeake,  etc., 
R.  Co.  v.  Tyree,  7  W.  Va.  693. 

In  Roberts  v.  Brown  County,  21  Kan.  247, 
after  pointing  out  the  fact  that  special  bene- 
fits only  can  be  considered  in  reduction  of 
damages,  the  court  says  :  "  And  with  refer- 
ence to  cause  and  effect,  they  [special  bene- 
fits] are  such  as  are  direct,  certain,  and  proxi- 
mate, and  not  such  as  are  indirect,  contingent, 
and  remote.  It  is  true  that  increased  value 
of  the  land  is  often  taken  into  consideration 
in  fixing  the  amount  of  the  damages  :  but 
this  is  done  only  where  such  increased  value 
arises  from  some  direct,  special,  and  proxi- 
mate cause,  such  as  the  draining  of  the  land, 
or  building  bridges  across  streams  running 
through  the  land,  or  making  some  other 
valuable  improvement  on  or  near  the  land,  by 
means  of  which  the  owner  will  be  enabled  to 
enjoy  his  land  with  greater  advantage. 
That  is,  the  increased  value  must  be  founded 
upon  something  which  affects  the  land  itself 
directly  and  proximately.  It  must  be  founded 
upon  something  which  increases  the  actual 
or  usable  value  of  the  land,  as  well  as  the 
market  or  salable  value  thereof,  and  not 
such  as  increases  merely  the  market  or  sala- 
ble value  alone.  Increased  value,  founded 
upon  merely  increased  facilities  for  travel 
and  transportation  by  the  public  in  general, 
is  not  the  kind  of  increased  value  which  may 
be  taken  into  consideration  in  reducing  the 
damages  to  be  awarded  to  the  landowner. 
That  kind  of  increased  value  is  too  indirect 
and  too  remote  from  the  original  cause, 
which  cause  is  the  laying  out  of  the  road. 
Besides,  it  is  a  kind  of  increased  value  which 
is  common  to  the  whole  community  in  gen- 
eral, and  to  each  individual  thereof  to  a  greater 


or  less  extent  ;  and  it  has  no  relation  to  the 
use  of  the  land  as  land,  but  it  is  merely  an 
increased  market  value  founded  upon  the  ex- 
traneous circumstance  of  increased  facilities 
for  public  travel  and  transportation." 

Instances  of  Special  Benefits. — Some  of  the 
most  common  special  benefits  are  :  providing 
access  to  land  by  making  a  public  road.  Hire 
v.  Kniseley,  130  Ind.  295  ;  Allen  v.  Charles- 
town,  109  Mass.  243  ;  the  widening  of  a 
street,  thus  rendering  the  remainder  more 
valuable,  Cross  v.  Plymouth  County,  125 
Mass.  557;  improving  the  land  by  filling  in 
a  canal,  Whitman  v.  Boston,  etc.,  R.  Co.,  3 
Allen  (Mass.)  133  ;  providing  sewerage, 
Lipes  v.  Hand,  104  Ind.  503  ;  French  v. 
Lowell,  117  Mass.  363  ;  the  construction  of 
a  railway  station  near  by,  so  as  to  render 
shipping  convenient  to  the  remainder,  Shat- 
tuck  v.  Stoneham  Branch  R.  Co.,  6  Allen 
(Mass.)  115  ;  Bookman  v.  New  York  El.  R. 
Co.,  137  N.  Y.  302  ;  contra,  Washburn  v.  Mil- 
waukee, etc.,  R.  Co.,  59  Wis.  364;  the  ad- 
vantage of  being  able  to  connect  an  industrial, 
work  with  a  railroad,  Colorado  Cent.  R.  Co. 
v.  Humphrey,  16  Colo.  34 ;  Russell  v.  St. 
Paul,  etc.,  R.  Co.,  33  Minn.  210;  Pittsburg, 
etc.,  R.  Co.  v.  Robinson,  95  Pa.  St.  426,  I 
Am.  &  Eng.  R.  Cas.  468  ;  draining  of  marsh 
lands,  Roberts  v.  Brown  County,  21  Kan. 
247;  Washburn  v.  Milwaukee,  etc.,  R.  Co., 
59  Wis.  364,  20  Am.  &  Eng.  R.  Cas.  225  ;  the. 
formation  and  maintaining  of  a  millpond  by 
the  construction  of  a  necessary  embankment, 
Sullivan  v.  North  Hudson  County  R.  Co.,  51 
N.  J.  L.  518,  40  Am.  &  Eng.  R.  Cas.  324  ; 
Washburn  v.  Wilwaukee,  etc.,  R.  Co.,  59 
Wis.  364,  20  Am.  &  Eng.  R.  Cas.  225. 

3.  General  Benefits  Defined.  —  Roberts  v. 
Brown  County,  21  Kan.  247  ;  Wyandotte, 
etc.,  R.  Co.  v.  Waldo,  70  Mo.  629;  Quincy, 
etc.,  R.  Co.  v.  Ridge,  57  Mo.  601  ;  Omaha  v. 
Schaller,  26  Neb.  522  ;  Wilmington,  etc.,  R. 
Co.  v.  Smith,  99  N.  Car.  131  ;  Pittsburgh, 
etc.,  R.  Co.  v.  Robinson,  95  Pa.  St.  426,  I 
Am.  &  Eng.  R.  Cas.  468  ;  Grafton,  etc..  R. 
Co.  v.  Foreman,  24  W.  Va.  662,  20  Am.  & 
Eng.  R.  Cas.  215  ;  Chesapeake,  etc.,  R.  Co. 
v.  Tyree,  7  W.  Va.  693. 

4.  Right  to  Deduct  Benefits. — St.  Louis,  etc., 
R.  Co.  v.  Kirby,  104  111.  345,  10  Am.  &  Eng. 
R.  Cas.  214  ;  Trosper  v.  Saline  County,  27 
Kan.  391  ;  Roberts  v.  Brown  County,  21  Kan. 
247  ;  Allen  v.  Charlestown,  109  Mass.  243  ; 
Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  (Mass.) 
291  ;  Palmer  Co.  v.  Ferrill,  17  Pick.  (Mass.). 
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(3)  Right  to  Deduct  Benefits  in  Making  Compensation — (a)  in  General. — When 
the  whole  of  a  tract  of  land  is  taken,  the  rule  which  determines  the  amount  of 
the  owner's  compensation  is  simple  :  he  is  entitled  to  the  market  value.  But 
when  a  portion  only  of  a  tract  of  land  is  taken,  the  owner's  compensation  will, 
in  many  of  the  states,  depend  upon  the  effect  which  the  appropriation  may 
have  upon  the  value  of  the  remainder. 

(b)  General  Benefits. — The  authorities  are  agreed  that  mere  general  and  public 
benefits,  or  such  benefits  as  result  from  the  improvement  to  the  public  at  large, 
cannot  be  charged  to  the  owner  of  land  which  is  taken  for  a  public  use.1 

(c)  Special  Benefits — aa.  In  General. — There  is  much  conflict  of  opinion  in  the 
different  states  on  the  question  whether  the  special  benefits  which  inure  to 
the  owner  from  the  public  improvement  are  to  be  considered  in  estimating 
his  compensation  for  land  taken  or  injured.  This  conflict  in  the  law  arises 
from  several  causes  ;  viz.,  the  difference  in  the  constitutional  provisions  relat- 
ing to  benefits,  the  difference  in  the  statutes  of  the  different  states,  and  the 
conflict  of  opinion  as  to  the  construction  which  is  to  be  placed  upon  these 
constitutional  and  statutory  provisions. 

bb.  Under  Constitutions  Which  Merely  Provide  for  Compensation — (aa)  In  General. 
— The  rule  which  prevails  in  those  of  the  United  States  whose  constitutions 
merely  provide  that  compensation  shall  be  made  for  property  taken,  without 
making  any  specific  reference  to  benefits,  will  be  first  considered. 

{bb)  In  Estimating  Damages  to  the  Remainder. — In  one  of  the  States  it  has  been  held, 

under  a  constitution  of  this  kind,  that  special  benefits  cannot  be  deducted  even 
from  the  damages  which  result  to  the  land  which  is  not  taken.2  But  in  other 
states  the  courts  have  favored  the  view  that  taking  into  consideration  the 
benefits  which  result  from  the  improvement  in  estimating  the  damages  to  the 


58  ;  Adden  v.  White  Mountains  R.  Co.,  55 
N.  H.  413,  20  Am.  Rep.  220  ;  Carpenter  v. 
Landaff,  42  N.  H.  218  ;  Mount  Washington 
Road  Co.'s  Petition,  35  N.  H.  134;  Sullivan 
v.  North  Hudson  County  R.  Co.,  51  N.  J.  L. 
518,  40  Am.  &  Eng.  R.  Cas.  324. 

1.  Same  —  General  Benefits. — Page  v.  Chi- 
cago, etc.,  R.  Co.,  70  111.  324;  Chicago,  etc., 
R.  Co.  v.  Blake,  116  111.  163  ;  Hyde  Park  v. 
Washington  Ice  Co.,  117  111.  233  ;  Chicago, 
etc.,  R.  Co.  v.  Aldrich,  134  111.  9  ;  West  Side 
El.  R.  Co.  v.  Stickney,  150  111.  362  ;  Potta- 
watomie County  v.  O'Sullivan,  17  Kan.  58  ; 
Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  (Mass.) 
291  ;  Upton  v.  South  Reading,  etc.,  R.  Co.,  8 
Cush.  (Mass.)  291  ;  Hilbourne  v.  Suffolk 
County,  120  Mass.  393;  Childs  v.  New  Haven, 
etc.,  R.  Co.,  133  Mass.  253;  Sullivan  v.  North 
Hudson  County  R.  Co.,  51  N.  J.  L.  518;  Little 
Miami  R.  Co.  v.  Collett,  6  Ohio  St.  182. 

2.  Bight  to  Deduct  Benefits  from  Damages  to 
the  Bemainder — Rule  in  Mississippi . — In  Mis- 
sissippi, under  a  constitution  placing  no  other 
restriction  upon  the  exercise  of  the  right  of 
eminent  domain  than  that  which  is  contained 
in  the  usual  provision  requiring  "just  com- 
pensation first  to  be  made,"  it  has  been  held 
that  a  person  whose  property  has  been  taken 
and  appropriated  to  a  public  use  cannot  be 
compelled  to  receive  as  compensation  the 
estimated  benefits  resulting  from  the  im- 
provement. Brown  v.  Beatty,  34  Miss.  227, 
69  Am.  Dec.  389  ;  Isom  v.  Mississippi  Cent. 
R.  Co.,  36  Miss.  306  ;  Penrice  v.  Wallis,  37 
Miss.  172  ;  New  Orleans,  etc.,  R.  Co.  v.  Moye, 
39  Miss.  374.  Sec  Macon  v.  Patty,  57  Miss. 
397,  34  Am.  Dec.  451. 


In  the  above-cited  case  of  Brown  v.  Beatty, 
34  Miss.  227,  69  Am.  Dec.  389,  the  charter  of 
the  Mississippi  Central  Railroad  provided 
that  benefits  to  the  owner  should  be  con- 
sidered in  estimating  the  compensation  due 
him  for  the  land  taken.  This  was  held  void. 
The  court  observed:  "The  party  at  the 
time  the  assessment  was  made  was  entitled 
to  'just  compensation'  for  the  injury  sus- 
tained in  consequence  of  the  appropriation 
of  his  property  to  the  uses  of  the  road.  No 
diversity  can  exist  as  to  the  true  construction 
of  the  language  of  the  Bill  of  Rights.  He 
was  entitled  to  the  cash  value  of  the  land 
when  the  assessment  was  made,  and  also  to 
be  indemnified  for  the  damage  to  his  adjacent 
land,  consequent  upon  the  location  of  the 
road.  He  was  entitled  to  be  paid  in  money. 
It  was  as  clearly  incompetent  for  the  legisla- 
ture to  prescribe  in  what  he  should  be  paid, 
as  to  prescribe  how  much  or  how  little  he 
should  receive.  Manifestly,  a  party  whose 
property  has  been  taken  and  appropriated  to 
public  use  in  the  construction  of  a  railroad 
cannot  be  compelled  to  receive  as  compensa- 
tion the  estimated  enhancement  in  the  value 
of  his  remaining  property.  The  cash  value 
and  the  actual  damage  are  the  true  standard 
by  which  to  determine  the  compensation  to 
which  in  such  cases  the  party  is  entitled. 
We  think  therefore  that  the  provision  in  the 
eighth  section,  by  which  the  jury  are  directed, 
in  assessing  the  damages,  when  land  is  the 
subject,  to  take  into  the  estimate  as  an  offset 
to  the  claim  of  compensation  the  '  benefit '  to 
the  owner  resulting  from  the  location  of  the 
road  upon  his  land,  is  invalid." 
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remainder,  when  a  part  only  of  a  tract  of  land  is  taken,  is  not  really  deducting 
benefits  or  advantages  from  damages,  but  amounts  to  ascertaining  whether 
there  are  damages.1  And  it  has  been  held  in  these  states  that,  where  a  part 
only  of  a  tract  of  land  is  taken,  such  direct  and  special  benefits  as  inure  to  the 
person  whose  property  is  taken,  over  and  above  the  general  benefits  which 
result  to  the  public  at  large,  may  be  taken  into  consideration  in  estimating  the 
damages  to  the  remainder.2 


1.  Same — Prevailing  Rule. — See  the  opinion 
by  Sheldon,  J.,  in  Page  v.  Chicago,  etc.,  R. 
Co.,  70  111.  324. 

In  an  elaborate  opinion  delivered  by  Mr. 
Justice  Shope  in  the  case  of  West  Side  Ele- 
vated R.  Co.  v.  Stickney,  150  111.  382,  it  is 
said  :  "  The  consideration  of  such  benefits  as 
tend  specifically  to  enhance  the  value  of  the 
particular  property  is  not  setting  off  benefits 
against  the  damage  to  the  property,  but  is  the 
simple  ascertainment  of  whether  the  land  has 
been  in  fact  depreciated  in  price  or  worth, — 
that  is,  whether  loss  or  damage  has  resulted 
to  the  owner, — for  if  his  property  is  of  the 
same  value  after  as  before  the  improvement 
he  has  sustained  no  loss.  If  he  has  lost 
nothing, — if  his  property  has  not  been  depre- 
ciated in  price  or  value, — it  is  not  damaged, 
within  the  meaning  of  the  constitution,  and 
there  can  be  no  recovery.  There  can  be  no 
damage  to  property  without  pecuniary  loss  or 
injury  which  lessens  its  value." 

2.  Alabama. — Alabama,  etc.,  R.  Co.  v.  Bur- 
kett,  42  Ala.  83. 

Georgia. — Guess  v.  Stone  Mountain  Granite, 
etc.,  Co.,  72  Ga.  320,  28  Am.  &  Eng.  R.  Cas. 
236  ;  Augusta  v.  Marks,  50  Ga.  612  ;  Jones  v. 
Wills, "etc.,  R.  Co.,  30  Ga.  43  ;  Young  v.  Har- 
rison, 17  Ga.  30  ;  Atlanta  v.  Central  R.,  etc., 
Co.,  53  Ga.  120;  Selma,  etc.,  R.  Co.  v.  Red- 
wine,  51  Ga.  470;  Atlanta  v.  Green,  67  Ga. 
386. 

Illinois.  —  West  Side  Elevated  R.  Co.  v. 
Stickney,  150  111.  362,  disapproving  Keiths- 
burg,  etc.,  R.  Co.  v.  Henry,  79  111.  294  ;  Hayes 

Ohio,  etc.,  R.  Co.,  54  111.  373,  distinguishing 
Alton,  etc.,  R.  Co.  v.  Carpenter,  14  111.  190; 
Peoria,  etc.,  R.  Co.  v.  Laurie,  63  111.  265;  Todd 
■v.  Kankakee,  etc.,  R.  Co.,  78  111.  530  ;  Page  v. 
Chicago,  etc.,  R.  Co.,  70  111.  328;  Chicago, 
etc.,  R.  Co.  v.  Hall,  90  111.  42;  Washington 
Ice  Co.  v.  Chicago,  147  111.  327  ;  Gordon  v. 
Com'rs,  169  III.  510  ;  Davis  v.  Northwestern 
El.  R.  Co.,  170  111.  595. 

Kentucky. — Sutton  v.  Louisville,  5  Dana 
{Ky.)  28;  Jacob  v.  Louisville,  9  Dana  (Ky.)  114; 
Rice  v.  Turnpike  Co.,  7  Dana  (Ky.)  81  ;  Keasy 
v.  Louisville,  4  Dana  (Ky.)  154  ;  Elizabeth, 
etc.,  R.  Co.  v.  Helm,  8  Bush  (Ky.)  681  ;  Hen- 
derson, etc.,  R.  Co.  v.  Dickerson,  17  B.  Mon. 
(Ky.)  173  ;  Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 18  B.  Mon.  (Ky.)  735. 

Louisiana. — New  Orleans,  etc.,  R.  Co.  v. 
Lagarde,  10  La.  Ann.  150  ;  Vicksburg,  etc.,  R. 
Co.  v.  Calderwocd,  15  La.  Ann.  481. 

Maine.— Cushman  v.  Smith,  34  Me.  247. 

Maryland. — Shipley  v.  Baltimore,  etc.,  R. 
Co.,  34  Md.  336. 

Massachusetts. — Meacham  v.  Fitchburg  R. 
Co.,  6  Cush.  (Mass.)  291. 

New  York.—  Odell  v.  New  York  El.  R.  Co., 
130  N.  Y.  690. 


Ohio. — Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308  ;  Little  Miami  R.  Co.  v.  Collett, 
6  Ohio  St.  182  ;  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, 9  Ohio  L.  Bull.  253. 

Tennessee. — Woodfolk  v.  Nashville,  etc.,  R. 
Co.,  2  Swan  (Tenn.)  422  ;  Paducah,  etc.,  R. 
Co.  v.  Stovall,  12  Heisk.  (Tenn.)  1. 

In  considering  the  subject  of  benefits  gen- 
erally the  court,  in  Young  v.  Harrison,  17 
Ga.  30,  said  :  "  No  one  can  dispute  the 
strong  natural  equity  which  dictates  the  pro- 
priety of  considering  the  advantages  which 
the  landholder  has  gained  by  reason  of  his 
land  having  been  taken  for  some  public  work, 
as  an  offset  to  the  injuries.  And  if  this  be 
naturally  just,  and  the  forms  of  law  do  not 
obstruct,  why  should  not  the  award  or  ver- 
dict be  rendered  accordingly  ?  The  terms 
employed,  and  the  character  of  the  proceed- 
ing, support  the  idea  that  this  is  what  is  in- 
tended. Compensation  is  the  thing  provided 
for- — just  compensation  —  not  payment  in 
money.  And  the  term  compensation  seems  to 
have  been  advisedly  adopted.  It  is  borrowed 
from  the  civil  law,  where  its  use  and  signifi- 
cation strikingly  favor  the  view  we  are  sub- 
mitting. We  know,  too,  that  damages  for  a 
civil  injury  might  be  compensated  or  pleaded 
as  an  offset  in  some  cases  at  the  civil  law. 
*  *  *  When,  then,  we  find  the  word  employed 
in  the  common  law  and  the  constitution  to  the 
case  in  question,  the  presumption  is  that  it 
was  done  advisedly  ;  that  the  word  was  used 
in  its  most  familiar  legal  sense  ;  that  it  was 
thereby  intended  that  'recompense'  —  not 
alone  payment  in  money — should  be  made  to 
the  landholder;  that  as  just  compensation  was 
required,  it  should  be  made  upon  principles 
of  equity  ;  and  that  accordingly  all  such  ad- 
vantages or  benefits  derived  by  the  land- 
holder, by  reason  of  the  public  work,  or  the 
exercise  of  the  franchise,  upon  his  land,  as 
made  it  just  and  equitable  that  he  should  not 
be  paid  in  money  for  his  land  should  be  carried 
to  the  account  of  such  compensation.  *  *  * 
It  is  sometimes  said  that  the  benefits  derived 
by  a  landholder  from  a  public  work,  for  the 
benefit  of  which  his  land  has  been  taken, 
should  not  be  considered  except  so  far  as  they 
are  advantages  peculiar  to  himself  (as  the 
erection  of  a  station,  for  example,  which  en- 
hances the  value  of  his  land)  and  not  enjoyed 
by  other  landowners  contiguous  to  the  im- 
provement. But  this  is  not  logical.  What 
matters  it  if  others  have  been  benefited  ? 
They  are  taking  no  issue  with  those  who  con- 
struct the  public  work.  But  he  whose  land 
has  been  taken  is  making  such  issue,  and  the 
duty  has  been  devolved  on  his  fellow  citizens 
of  ascertaining  whether  or  not  he  has  been 
injured  and,  if  so,  how  much.  And  can  they 
say  he  has  been  injured  and  is  justly  entitled 
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{cc)  In  Estimating  the  Value  of  the  Land  Taken. — As  to  the  power  of  the  legisla- 
ture, under  a  constitution  of  this  kind,  to  declare  that  benefits  which  may  result 
to  him  whose  property  shall  be  taken,  by  the  enhancement  of  the  value  of  his 
remaining  property  which  is  of  the  parcel  of  that  taken,  by  reason  of  the  im- 
provement, shall  be  estimated  and  deducted  from  the  compensation  to  which 
he  may  be  entitled  for  the  particular  property  taken  from  him  for  the  use  of 
the  public,  there  is  an  irreconcilable  conflict  in  the  authorities.  According  to 
some  of  the  authorities  the  rule  is  that,  while  special  benefits  may  be  consid- 
ered in  estimating  damages  to  the  land  which  is  not  taken,  they  cannot  be  de- 
ducted from  the  value  of  the  land  actually  taken  ;  for  the  land  actually  taken 
the  owner  must  be  paid  its  value  in  money.1    On  the  other  hand,  it  has  been 


to  compensation  if  they  find  he  has  been  bene- 
fited ?  It  is  very  true  that  the  method  of 
arriving  at  such  compensation  is,  in  its  nature, 
not  very  precise,  and  more  or  less  dependent 
upon  the  speculative  opinions  of  witnesses. 
But  this  is  no  good  objection,  or  a  very  large 
portion  of  that  testimony  which  is  constantly 
and  necessarily  received  in  courts  of  justice 
for  the  purpose  of  ascertaining  the  value  of 
property  and  the  damage  done  to  it  would  be 
excluded." 

In  Henderson,  etc.,  R.  Co.  v.  Dickerson,  17 
B.  Mon.  (Ky.)  173,  the  court  said  :  "  If, 
however,  the  owner  claims  more  than  the 
value  of  the  property  taken,  and  seeks  in- 
demnity for  consequential  inconvenience  or 
injury,  then  the  advantages  which  result  to 
him  may  be  taken  into  consideration,  and 
such  advantages  and  disadvantages  may  be 
compared  and  set  off,  the  one  against  the 
other.  *  *  *  In  this  case,  however,  the 
court  instructed  the  jury  who  assessed  the 
damages  that  they  were  not  to  take  into  con- 
sideration, in  estimating  the  consequential 
•damages  which  the  owner  might  sustain,  any 
advantage  that  he  might  derive  from  the  con- 
struction of  the  road,  unless  it  were  a  special 
individual  benefit,  which  was  not  common  to 
others  in  the  same  neighborhood.  In  this 
exposition  of  the  law  we  think  that  the  court 
erred.  The  advantages  which  the  owner  may 
derive  from  the  construction  of  the  road  are 
not  in  the  least  diminished  by  the  fact  that 
they  will  be  enjoyed  by  others,  nor  does  it 
furnish  any  reason  why  they  should  be  ex- 
cluded from  the  estimate  in  comparing  the 
advantages  and  disadvantages  that  will  re- 
sult to  him  from  the  establishment  of  the 
road.  Other  persons,  it  is  true,  may  enjoy 
the  same  advantages  without  being  subjected 
to  the  same  inconvenience  ;  but  this  results 
from  the  nature  of  the  improvement  itself, 
and  does  not  in  any  degree  detract  from  the 
value  of  these  advantages  to  the  owner  of  the 
land  through  which  the  road  passes."  See 
also  Credit  Valley  R.  Co.  v.  Spragge,  24 
Grant's  Ch.  (U.  C.)  231. 

1.  Right  to  Deduct  Benefits  from  Value  of  Land 
Taken  Denied — Georgia. — Augusta  v.  Marks, 

50  Ga.  612;  Selma,  etc.,  R.  Co.  v.  Redwine, 

51  Ga.  470  ;  Jones  v.  Wills,  etc.,  R.  Co.,  3oGa. 
43  ;  Savannah  v.  Hartridge,  37  Ga.  113  ;  At- 
lanta v.  Central  R.,  etc.,  Co.,  53  Ga.  120  ; 
Atlanta  v.  Green,  67  Ga.  386. 

Illinois.  —  Hyde  Park  v.  Dunham,  85  111. 
569;  Hyde  Park  v.  Washington  Ice  Co.,  117 
111.  233  ;  Carpenter  v.  Jennings,  77  111.  250  ; 


Hayes  v.  Ohio,  etc.,  R.  Co.,  54  111.  373  ;  Peo- 
ria, etc.,  R.  Co.  v.  Laurie,  63  111.  265  ;  Todd 
v.  Kankakee,  etc.,  R.  Co.,  78  111.  530  ;  Hyslop 
v.  Finch,  99,  111  171  ;  Gordon  v.  Com'rs,  169 
111.  510.  See  Chicago,  etc.,  R.  Co.  v.  Blake, 
116  111.  163,  24  Am.  &  Eng.  V..  Cas.  288  ; 
Dupuis  v.  Chicago,  etc.,  R.  Co.,  115  111.  97  ; 
Chicago,  etc.,  R.  Co.  v.  Hall,  90  111.  42. 

Kentucky. — Sutton  v.  Louisville,  5  Dana 
(Ky.)  28  ;  Rice  v.  Nicholasville,  etc.,  Turn- 
pike Co.,  7  Dana  (Ky.)  81  ;  Elizabeth,  etc.,  R. 
Co.  v.  Helm,  8  Bush  (Ky.)68i  ;  Robinson  v. 
Robinson,  1  Duv.  (Ky.)  162  ;  Jacob  v.  Louis- 
ville, 9  Dana  (Ky).  114;  Henderson,  etc.,  R. 
Co.  v.  Dickerson,  17  B.  Mon.  (Ky.)  173  ; 
Louisville,  etc.,  R.  Co.  v.  Thompson,  18  B. 
Mon.  (Ky.)  735. 

Louisiana. — New  Orleans,  etc.,  R.  Co.  v. 
Lagarde,  10  La.  Ann.  150.  See  Vicksburg. 
etc.,  R.  Co.  v.  Calderwood,  15  La.  Ann.  481. 

Maryland. — Shipley  v.  Baltimore,  etc.,  R. 
Co.,  34  Md.  336;  Tide  Water  Canal  Co.  v- 
Archer,  9  Gill  &  J.  (Md.)  479. 

Nebraska.  —  Fremont,  etc.,  R.  Co.  v.  Ward, 

11  Neb.  597  ;  Fremont,  etc.,  R.  Co.  v.  Wha- 
len,  11  Neb.  585,  5  Am.  &  Eng.  R.  Cas.  364: 
Wagner  v.  Gage  County,  3  Neb.  237. 

Tennessee. — Chattanooga  v.  Geiler,  13  Lea 
(Tenn.)  611,  7  Am.  &  Eng.  Corp.  Cas.  534; 
East  Tennessee,  etc.,  R.  Co.  v.  Love,  3  Head 
(Tenn.)  63  ;  Paducah,  etc.,  R.  Co.  v.  Stovall, 

12  Heisk.  (Tenn.)  1  ;  Mississippi  R.  Co.  v. 
McDonald,  12  Heisk.  Tenn.)  54  ;  Woodfolk 
v.  Nashville,  etc.,  R.  Co.,  2  Swan  (Tenn.) 
424. 

Texas.  —  Gulf,  etc.  R.  Co.  v.  Fuller,  63 
Tex.  467,  22  Am.  &  Eng.  R.  Cas.  154  ;  Bour- 
geois v.  Mills,  60  Tex.  76  ;  Texas,  etc.,  R. 
Co.  r.  Matthews,  60  Tex.  215;  Paris  v.  Ma- 
son, 37  Tex.  447  ;  Buffalo  Bayou,  etc.,  R. 
Co.  v.  Ferris,  26  Tex.  5S8. 

Virginia.  —  Mitchell  v.  Thornton,  21  Gratt. 
(Va.)  164  ;  James  River,  etc.,  R.  Co.  v. 
Turner,  9  Leigh  (Va.)  313. 

West  Virginia. — Grafton,  etc.,  R.  Co.  v. 
Foreman,  24  W.  Va.  662,  20  Am.  &  Eng.  R. 
Cas.  215  ;  Chesapeake,  etc.,  R.  Co.  v.  Tyree, 
7  W.  Va.  693. 

Wisconsin . — Washburn  v.  Milwaukee,  etc., 
R.  Co.,  59  Wis.  364,  20  Am.  &  Eng.  R.  Cas. 
233  ;  Neilson  v.  Chicago,  etc.,  R.  Co.,  58  Wis. 
516.  14  Am.  &  Eng.  R.  Cas.  239  ;  Chapman  v. 
Oshkosh,  etc.,  R.  Co.,  33  Wis.  629  ;  Robbins 
v.  Milwaukee,  etc.,  R.  Co.,  6  Wis.  630. 

In  the  early  case  of  Sutton  v.  Louisville,  5 
Dana  (Ky.)  28,  after  showing  that  the  power 
of  taxation  had  not  been  exercised  the  court 
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held  that  benefits  resulting  to  the  land  which  is  not  taken  may  not  only  be- 
deducted  from  the  damages  to  such  remainder,  but  also  from  the  compensation, 
which  is  to  be  made  for  the  part  actually  taken.1 


continued  :  "  Then  it  must  be  an  attempt  to 
take  the  private  property  of  the  plaintiffs  for 
public  use  without  a  just  compensation  in 
money  paid  or  secured  to  be  paid  to  them, 
and  only  on  the  unsubstantial  opinion  of 
twelve  men  that  an  equivalent  would,  in 
some  way  and  at  some  time,  be  enjoyed  by 
them  in  the  enhancement  of  the  vendible 
price  of  their  ground.  The  object  of  so  much 
of  the  twelfth  section  of  the  tenth  article  of 
the  constitution  as  we  have  quoted  was  to  se- 
cure the  citizen  from  the  capricious  abuse  of 
the  sovereign  right  of  eminent  domain.  That 
object  would  not  be  attained  if  the  govern- 
ment, or  persons  identified  with  it  and  repre- 
senting its  authority  and  interests,  could  take 
the  property  of  a  citizen  and  apply  it  to  pub- 
lic use  without  any  other  compensation  than 
an  ideal  advantage  which,  in  the  opinion  of 
the  party  acting,  would  arise  to  the  owner 
from  the  effectuation  of  the  object  for  which 
the  appropriation  is  made.  The  public  ought 
not  to  decide  for  any  citizen  how  far  or 
whether  at  all  he  will  be  peculiarly  benefited 
by  a  public  work  or  other  thing  for  which  his 
property  is  taken  without  his  consent.  If 
such  an  arbitrary  and  discretionary  power 
can  be  exercised  in  such  a  case,  the  constitu- 
tional guarantee  would  be  of  little  or  no  value, 
for  it  would  be  easy  to  suppose  cases  in  which 
even  a  jury  would  decide  that  the  construction 
of  a  road,  or  the  opening  or  improving  of  a 
street  or  canal,  near  or  through  the  land  of 
another,  would  incidentally  benefit  the  owner 
by  its  resulting  facilities  to  him,  or  by  a 
consequential  enhancement  of  the  estimated 
value  of.his  property,  when,  in  his  own  opin- 
ion, or  even  in  fact,  considering  the  use  he 
makes  and  intends  to  make  of  it,  such  an  im- 
provement, with  such  a  locality,  would  be 
inconvenient  to  him  and  injurious  to  his  in- 
terest, and  when,  therefore,  he  would  sooner 
pay  to  have  it  made  elsewhere  and  farther 
from  him  or  to  prevent  the  making  of  it  any- 
where. Besides,  the  supposed  or  actual  aug- 
mentation of  the  vendible  value  of  one's  estate 
is  not  only  not  advantageous  to  him,  but  may 
be  positively  disadvantageous  and  onerous, 
if  he  should  be  determined  to  keep  and  never 
sell  it.  And  whether  he  will  or  should  keep 
and  enjoy  it  himself  or  sell  it,  no  one  but 
himself  can  know  or  have  any  right  to  decide 
for  him.  Moreover,  as  every  public  work 
should  be  presumed  to  be  useful  to  all  who  may 
enjoy  it,  the  just  equality  contemplated  by 
the  constitution  would  not  allow  the  exaction 
of  the  estimated  value  of  the  work  to  one  citi- 
zen without  making  proportionate  exactions 
for  that  or  some  other  public  object  from 
others  who  may  also  be  benefited.  Improve- 
ments made  for  common  benefit  should  be 
made  by  common  means  or  by  a  just  distribu- 
tion of  the  public  burden,  by  approximating 
as  near  equality  as  may  be  reasonably  ex- 
pected in  the  administration  of  the  concerns 
of  a  diversified  community.  Hence,  when 
the  property  of  one  citizen  is  taken  without 


his  consent  for  the  use  of  the  whole  com- 
munity of  which  he  is  a  member,  the  consti- 
tution imperiously  requires,  not  that  the  pub- 
lic shall  decide  whether  he  is  entitled  to  any 
compensation,  but  that  a  just  compensation 
shall  be  paid  or  secured;  and  that  compensa- 
tion implies  the  value,  at  least,  of  the  thing 
taken." 

1.  Right  to  Deduct  Benefits  from  Value  of  Land 
Taken  Affirmed — California. — San  Francisco, 
etc.,  R.  Co.  v.  Caldwell,  31  Cal.  367. 

Colorado.— Pueblo,  etc.,  R.  Co.  v.  Rudd,  5, 
Colo.  270,  10  Am.  &  Eng.  R.  Cas.  404;  Den- 
ver v.  Bayer,  7  Colo.  113,  2  Am.  &  Eng.  Corp. 
Cas.  465. 

Connecticut. — Wilcox  v.  Meriden,  57  Conn. 
120;  Trinity  College  v.  Hartford,  32  Conn. 
478;  Nicholson  v.  New  York,  etc.,  R.  Co.,  22- 
Conn.  74;  Nichols  v.  Bridgeport,  23  Conn.  189. 

Delaware. — Whiteman  v.  Wilmington,  etc., 
R.  Co.,  2  Harr.  (Del.)  514,  33  Am.  Dec.  411. 

Indiana. —  Mclntire  v.  State,  5  Blackf. 
(Ind.)  384;  Vanblaricum  v.  State,  7  Blackf. 
(Ind.)  209;  Indiana  Cent.  R.  Co.  v.  Hunter,  8> 
Ind.  75;  Hagaman  v.  Moore,  84  Ind.  496;. 
Ross  v.  Davis,  97  Ind.  79;  Forsyth  v.  Wilcox, 
143  Ind.  144. 

Kansas. — Where  land  is  appropriated  for  a. 
railroad,  benefits  cannot  be  considered.  Reis- 
nerv.  Atchison  Union  Depot, etc. .Co.,  27  Kan. 
382,  10  Am.  &  Eng.  R.  Cas.  155;  Atchison, 
etc.,  R.  Co.  v.  Blackshire,  10  Kan.  477;  Hunt. 
v.  Smith,  9  Kan.  137;  Saint  Joseph,  etc.,  R. 
Co.  v.  Orr,  8  Kan.  419.  But  in  all  other  cases 
of  appropriation  of  land  for  public  improve- 
ment the  rule  is  in  accordance  with  the  text. 
Trosper  v.  Saline  County,  27  Kan.  391;  Rob- 
erts v.  Brown  County,  21  Kan.  247;  Tobie  v. 
Brown  County,  20  Kan.  14;  Marcy  v.  Fries, 
18  Kan.  355;  Pottawatomie  County  v.  O'Sul- 
livan,  17  Kan.  58;  Harding  v.  Funk,  8  Kan. 
327- 

Massachusetts. — Cross  v.  Plymouth  County, 
125  Mass.  557;  Parks  v.  Hampden  County, 
120  Mass.  395;  French  v.  Lowell,  117  Mass. 
363;  Wood  v.  Hudson,  114  Mass.  513;  Green 
v.  Fall  River,  113  Mass.  262;  Howe  v.  Ray, 
113  Mass.  88;  Allen  v.  Charlestown,  109 Mass. 
243;  Dorgan  v.  Boston,  12  Allen  (Mass.)  223; 
Hosmer  v.  Warner,  15  Gray  (Mass.)  46;  Old 
Colony,  etc.,  R.  Co.  v.  Plymouth  County,  14. 
Gray  (Mass.)  155;  Dickenson  v.  Fitchburg,  13 
Gray  (Mass.)  546;  Farwell  v.  Cambridge,  11 
Gray  (Mass.)  413;  Davis  v.  Charles  River 
Branch  R.  Co.,  11  Cush.  (Mass.)  506;  Upton 
v.  South  Reading  Branch  R.  Co.,  8  Cush. 
(Mass.)  600;  Com.  v.  Justices,  9  Mass.  388;. 
Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  (Mass.)1 
291;  Com.  %>.  Coombs,  2  Mass.  489. 

Minnesota. — Whitely  v.  Mississippi  Water 
Power,  etc.,  Co.,  38  Minn.  523,  36  Am.  &  Eng. 
R.  Cas.  625;  State  v.  Leslie,  30  Minn.  533; 
Blue  Earth  County  v.  St.  Paul,  etc.,  R.  Co., 
28  Minn.  503;  Arbrush  v.  Oakdale,  28  Minn. 
61;  Colvill  v.  St.  Paul,  etc.,  R.  Co.,  19  Minn. 
283;  Weir  v.  St.  Paul,  etc.,  R.  Co.,  18  Minn. 
155;  Minnesota  Valley  R.  Co.  v.  Doran,  17 
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(dd)  Extent  and  Limitations  of  the  Right — Benefits  Not  Confined  to  Present  Use. — The  bene- 
fits which  result  to  land  part  of  which  has  been  taken  are  not  to  be  confined 
simply  to  its  present  use — e.g.,  as  farm  land — but  every  special  advantage  that 
gives  the  land  intrinsic  value  for  any  purpose  is  to  be  considered.1 

Property  to  Be  Considered  as  a  Whole. — The  effect  of  the  improvement  upon  the 
whole  tract  is  to  be  considered,  and  not  the  effect  upon  any  particular  portion 
of  it.  Therefore,  if  in  a  tract  one  part  is  injured,  and  another  part  is  specially 
benefited  to  the  same  extent,  no  compensation  will  be  allowed.3 

Benefits  Confined  to  Tract  Part  of  Which  Is  Taken. — BenefitStto  other  lands  of  the  same 
owner  which  are  not  an  integral  part  of  the  tract  a  portion  of  which  is  taken 
cannot  be  considered.3 


Minn.  188;  Carli  v.  Stillwater,  etc.,  R.  Co., 
16  Minn.  260;  Minnesota  Cent.  R.  Co.  v.  Mc- 
Namara,  13  Minn.  508  ;  Winona,  etc.,  R.  Co. 
v.  Waldron,  11  Minn.  515,  88  Am.  Dec.  100; 
Winona,  etc.,  R.  Co.  v.  Denman,  10  Minn.  267. 

Missouri. — Daugherty  v.  Brown,  91  Mo. 
26  ;  State  v.  Kansas  City,  89  Mo.  34  ;  Jackson 
County  v.  Waldo,  85  Mo.  637  ;  Combs  v. 
Smith,  78  Mo.  32,  20  Am.  &  Eng.  R.  Cas. 
209;  Springfield  v.  Schmook,  68  Mo.  394;  Tebo, 
•etc.,  R.  Co.  v.  Kingsberry,  61  Mo.  51  ;  Mis- 
sissippi River  Bridge  Co.  v.  Ring,  58  Mo. 
491  ;  Quincy,  etc.,  R.  Co.  v.  Ridge,  57  Mo. 
599;  St.  Louis, ^etc. ,  R.  Co.  v.  Richardson,  45 
Mo.  466  ;  Newby  v.  Platte  County,  25  Mo. 
258. 

New  Hampshire. — Adden  v.  White  Moun- 
tains R.  Co.,  55  N.  H.  413,  20  Am.  Rep.  220; 
Carpenter  v.  Landaff,  42  N.  H.  218  ;  Mount 
Washington  Road  Co.'s  Petition,  35  N.  H. 
134. 

New  Jersey. — Loweree  v.  Newark,  38  N.  J. 
L.  151  ;  Baldwin  v.  Newark,  38  N.  J.  L.  158  ; 
Swayze  v.  New  Jersey  Midland  R.  Co.,  36  N. 
J.  L.  299  ;  State  v.  Blauvelt,  34  N.  J.  L.  261. 

New  York. —  Betts  v.  Williamsburgh,  15 
Barb.  (N.  Y.)  255  ;  Rexford  v.  Knight,  15 
Barb.  (N.  Y.)  628  ;  Livingston  v.  New  York, 
8  Wend.  (N.  Y.)  85  ;  Matter  of  Furnam 
Street,  17  Wend.  (N.  Y.)  658  ;  Granger  v. 
Syracuse,  38  How.  Pr.  (N.  Y.  Ct.  App.)  308  ; 
Eldridge  v.  Binghamton,  42  Hun  (N.  Y.) 
^02  ;  New  York,  etc.,  R.  Co.  v.  Arnot,  27  Hun 
(N.  Y.)  151  ;  Genet  v.  Brooklyn,  99  N.  Y. 
296. 

North  Carolina. — Wilmington,  etc.,  R.  Co. 
v.  Smith,  99  N.  Car.  131  ;  Raleigh,  etc.,  R. 
Co.  v.  Wicker,  74  N.  Car.  220  ;  Asheville  v. 
Johnston,  71  N.  Car.  398  ;  Freedle  v.  North 
Carolina  R.  Co.,  4  Jones  L.  (49  N.  Car.)  89. 

Ohio. — The  Ohio  Constitution  of  1802  was 
so  construed.  Symonds  v.  Cincinnati,  14 
Ohio  147  ;  Browne  v.  Cincinnati,  14  Ohio 
541  ;  Kramer  v.  Cincinnati,  etc.,  R.  Co.,  5 
Ohio  St.  140  ;  Malone  v.  Toledo,  34  Ohio  St. 
541  ;  Piatt  v.  Pennsylvania  R.  Co.,  43  Ohio 
St.  228. 

Oregon. — Putnam  v.  Douglas  County,  6 
Oregon  328,  25  Am.  Rep.  527. 

Pennsylvania.  —  Setzler  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  112  Pa.  St.  56,  24 
Am.  &  Eng.  R.  Cas.  280;  Pittsburgh,  etc., 
R.  Co.  v.  Robinson,  95  Pa.  St.  426,  1  Am.  & 
Eng.  R.  Cas.  468  ;  Cummings  v.  Williams- 
port,  84  Pa.  St.  472  ;  Allegheny  v.  Black,  99 
Pa.  St.  152  ;  Shenango,  etc.,  R.  Co.  v.  Bra- 
ham,  79  Pa.  St.  447  ;  Root's  Case,  77  Pa.  St. 


276  ;  Delaware,  etc.,  R.  Co.  v.  Burson,  61 
Pa.  St.  369  ;  East  Pennsylvania  R.  Co.  v. 
Hottenstine,  47  Pa.  St.  28  ;  Plank-Road  Co.  v. 
Rea,  20  Pa.  St.  97  ;  Matter  of  Fairmount 
Park,  9  Phila.  (Pa.)  553,  29  Leg.  Int.  (Pa.) 
220  ;  McMasters  v.  Com.,  3  Watts  (Pa.)  292. 

South  Carolina. — White  v.  Charlotte,  etc., 
R.  Co.,  6  Rich.  L.  (S.  Car.)  47  ;  Greenville, 
etc.,  R.  Co.  v.  Partlow,  5  Rich.  L.  (S.  Car.) 
428. 

Vermont. — Adams  v.  St.  Johnsbury,  etc., 
R.  Co.,  57  Vt.  240,  25  Am.  &  Eng.  R.  Cas. 
172  ;  Livermore  v.  Jamaica,  23  Vt.  362. 

1.  Shenango,  etc.,  R.  Co.  v.  Braham,  79  Pa. 
St.  447. 

2.  Benefits  to  One  Part  and  Damages  to  An- 
other.— Hyde  Park  v.  Dunham,  85  111.  575; 
Shawneetown  v.  Mason,  82  111.  337,  25  Am. 
Rep.  321;  Page  v.  Chicago,  etc.,  R.  Co.,  70 
111.  328. 

3.  Benefits  to  Tracts  Other  than  That  of  Which 
Part  Is  Taken — Georgia. — Selma,  etc.,  R.  Co.  v. 
Camp,  45  Ga.  180. 

Illinois. — Pittsburg,  etc.,  R.  Co.  v.  Reich, 
101  111.  157;  Todd  v.  Kankakee,  etc.,  R.  Co., 
78  111.  530;  St.  Louis,  etc.,  R.  Co.  v.  Brown, 
58  111.  61. 

Indiana. — White  Wa'er  Valley  R.  Co.  v. 
McClure,  29  Ind.  536;  Newcastle,  etc.,  R.  Co. 
v.  Brumback,  5  Ind.  543;  State  v.  Digbv,  5 
Blackf.  (Ind.)  543. 

Iowa. — Koestenbader  v.  Peirce,  41  Iowa 
204. 

Kansas.  —  Hunt  v.  Smith,  9  Kan.  137;  St. 
Joseph,  etc.,  R.  Co.  v.  Orr,  8  Kan.  419. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Glaze- 
brook,  1  Bush  (Ky.)  325. 

Massachusetts. — Meacham  v.  Fitchburg  R. 
Co.,  4  Cush.  (Mass.)  291. 

Mississippi. — Isom  v.  Mississippi  Cent.  R. 
Co.,  36  Miss.  300. 

Missouri. — Lexington  v.  Long,  31  Mo.  369. 

Ohio.—  Cleveland,  etc.,  R.  Co.  v.  Ball,  5 
Ohio  St.  568;  Giesy  v.  Cincinnati,  etc.,  R.  Co., 
4  Ohio  St.  308. 

Pennsylvania. — Whitaker  v.  Phoenix ville, 
141  Pa.  St.  327;  Philadelphia,  etc.,  R.  Co.  v. 
Gilson,  8  Watts  (Pa.)  243. 

Tennessee. — Paducah,  etc.,  R.  Co.  v.  Sto- 
vall,  12  Heisk.  (Tenn.)  1. 

Texas. — Buffalo  Bayou,  etc.,  R.  Co.  v. 
Ferris,  26  Tex.  588. 

Parcels  Divided  by  Street. — Thus  in  a  case 
where  the  tract  was  divided  by  a  street, 
benefits  to  one  part  could  not  be  set  off  against 
damages  to  the  part  across  the  street, 
although  tracks  had  been  laid  in  the  street 
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Benefit*  in  Excess  of  Damages  and  Value  of  Land. — A  number  of  decisions  have  held 
that  the  benefits  may  not  only  equal  the  damages  together  with  the  value 
of  the  land  taken,  but  they  may  even  exceed  these,  and  the  excess  may,  where 
the  land  is  taken  by  a  public  corporation  having  the  power  of  taxation,  be 
charged  against  the  owner  by  special  assessment  through  exercise  of  the  power 
of  taxation.1 


preventing  access  to  the  property.  Pittsburg, 
etc.,  R.  Co.  v.  Reich,  101  111.  157. 

One  Part  of  a  Tract  Leased. — Where  an  owner 
temporarily  leases  one  part  of  a  tract  which 
is  divided  from  the  other  part  only  by  a  sur- 
veyor's line,  the  parts  are  not  separate  tracts. 
Baltimore,  etc.,  R.  Co.  v.  Springer,  21  W.  N. 
C.  (Pa.)  143. 

1.  Benefits  in  Excess  of  Damages  Chargeable 
Against  Owner — United  States. — Chesapeake, 
etc.,  Canal  Co.  v.  Key,  3  Cranch  (C.  C.)  599. 

Connecticut. — Trinity  College  v.  Hartford, 
32  Conn.  452  ;  Nichols  v.  Bridgeport,  23 
Conn.  189. 

Georgia. —  Guess  v.  Stone  Mountain  Gran- 
ite, etc.,  Co.,  72  Ga.  320  ;  Atlanta  v.  Green, 
67  Ga.  386  ;  Hayden  v.  Atlanta,  70  Ga.  817. 

Illinois. — Elgin  v.  Eaton,  83  111.  535,  25 
Am.  Rep.  412  ;  Page  *.  Chicago,  etc.,  R.  Co., 
70  111.  324  ;  Hessler  v.  Drainage  Com'rs,  53 
111.  105  ;  Chicago,  etc.,  R.  Co.  v.  Francis,  70 
111.  238. 

Indiana. — Indiana  Cent.  R.  Co.  v.  Hunter, 
8  Ind.  74  ;  Durkam  v.  Ohio,  etc.,  R.  Co.,  122 
Ind.  344. 

Massachusetts. — Whitman  v.  Boston,  etc., 
R.  Co.,  3  Allen  (Mass.)  133;  Com.  v.  Jus- 
tices, 9  Mass.  388. 

Minnesota. — Winona,  etc.,  R.  Co.  v.  Wal- 
dron,  11  Minn.  515,  88  Am.  Dec.  100. 

Missouri. — Jackson  County  v.  Waldo,  85 
Mo.  637. 

New  Jersey. — Howell  v.  Essex  County  Road 
Board,  32  N.  J.  Eq.  672. 

New  York. — Livingston  v.  New  York,  8 
Wend.  (N.  Y.)85,  22  Am.  Dec.  622  ;  Betts  v. 
Williamsburgh,  15  Barb.  (N.  Y.)  255  ;  People 
v.  Brooklyn,  4  N.  Y.  419,  55  Am.  Dec. 
266  ;  Long  Island  R.  Co.  v.  Bennett,  10  Hun 
(N.  Y.)  91. 

North  Carolina. — Wilmington,  etc.,  R.  Co. 
v.  Smith,  99  N.  Car.  131. 

Ohio. — Scovill  v.  Cleveland,  1  Ohio  St.  126. 

Oregon.  —  Putnam  v.  Douglas  County,  6 
Oregon  328,  25  Am.  Rep.  527. 

Pennsylvania. — Washington  Ave.,  69  Pa.  St. 
352. 

Benefits  Equal  to  Damages— Doctrine  Affirmed. 

—  In  Nichols  v.  Bridgeport,  23  Conn.  189,  the 
court  observed  :  "  But  the  plaintiff  has  not 
only  been  denied  compensation  for  his  land, 
taken  by  the  extension  of  John  street,  but  he 
has  been  assessed  and  compelled  to  pay  the 
sum  of  six  hundred  dollars,  as  for  a  benefit 
he  has  received  by  the  extension.  This  as- 
sessment, we  have  seen,  is  authorized  by 
the  forty-first  section  of  the  charter  of 
Bridgeport,  but  it  is  claimed  that  this  section 
of  the  charter  is  unconstitutional  and  void. 
Provisions  of  a  similar  character  to  this  are 
contained,  we  believe,  in  most,  if  not  all,  the 
city  charters  in  the  state,  either  in  respect 
to  the  laying  out  or  improvement  of  streets, 


or  in  respect  to  public  parks,  sidewalks, 
and  sewers,  and  probably  for  many  other 
city  purposes.  *  *  *  But  what  objection 
is  there  to  the  exertion  of  such  a  power  ? 
It  is  said  that  it  takes  property  of  indi- 
viduals— that  is,  their  money — for  public  use 
without  any  compensation  therefor.  This 
is  not  so,  either  in  theory  or  in  fact.  If 
the  assessment  has  been  truly  and  justly 
made,  the  fact  must  be  regularly  ascertained 
to  be  what  the  theory  of  the  proceeding 
supposes  it  to  be,  viz.,  that  the  party  whose- 
money  is  taken  is  locally  and  peculiarly 
benefited,  over  and  beyond  the  ordinary  bene- 
fit which,  as  one  of  the  community,  he 
receives  in  all  public  improvements,  to  the 
precise  extent  of  the  assessment.  It  is  no- 
answer  to  this  to  say  that  the  power  may 
be  abused.  *  *  *  It  has  been  held  that 
the  local  and  peculiar  benefit  which  a  par- 
ty receives  by  the  laying  out  of  a  high- 
way or  other  like  improvement,  through  a 
portion  of  his  land,  may  be  considered  and 
deducted  from  the  damage  he  has  received 
by  the  taking  of  another  portion  of  his  land 
for  the  purpose  of  making  the  improvement 
itself.  If  you  can  deduct  the  benefit  from 
the  value  of  the  land  taken,  then  it  follows- 
that  where  the  benefit  exceeds  the  value  of 
the  land  the  property  has  sustained  no  dam- 
age, and  nothing  can  be  allowed  him  for  his 
land  which  has  been  taken  for  public  use. 
White  v.  Norfolk  County,  2  Cush.  (Mass.) 
361.  But,  as  the  constitution  is  imperative 
that  private  property  cannot  be  taken  with- 
out just  compensation  being  made  therefor, 
it  follows  that  the  estimated  benefits  must  be- 
considered  and  treated  as  the  compensation 
for  the  land  taken,  and  the  only  compensation 
to  which  the  party  is  entitled.  This, however, 
is  in  effect  but  one  way  of  taxing  an  in- 
dividual peculiarly  benefited  by  the  laying 
out  of  a  highway  for  a  portion,  and  it 
may  be  only  a  portion,  of  his  just  share  of 
the  whole  tax  for  the  public  improvement. 
If  you  can  in  this  way  tax  one  individual 
for  the  whole  or  a  part  of  his  share  of  the 
public  burden,  it  seems  to  follow  that  you 
can,  for  the  same  reason  and  on  the  same 
ground,  viz.,  the  special  and  peculiar  benefit 
he  has  received  or  is  to  receive  by  the  im- 
provement, tax  every  other  individual  who  is 
similarly  situated.  And  if  you  can  tax  him 
to  the  extent  of  the  full  value  of  the  land 
actually  taken,  there  is  no  reason  that  will 
limit  the  tax  to  that  precise  amount,  or  to  any 
amount  short  of  the  full  value  of  the  benefit 
he  receives,  provided  all  others  similarly 
situated  are  taxed  proportionably." 

Benefits  Exceeding  Damages — Doctrine  Denied. 
— In  Michigan  the  rule  as  to  the  allowance 
of  benefits  seems  to  be  not  very  well  deter- 
mined.   In  Detroit  v.  Daly,  68  Mich.  503,  in 
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cc.  Under  Special  Constitutional  or  Statutory  Provisions. — Constitutional  or 
statutory  provisions  which  to  greater  or  lesser  extent  prevent  the  consideration 
of  benefits  in  fixing  the  compensation  which  is  to  be  made  for  the  taking  of  or 
injuries  to  property  by  the  exercise  of  the  right  of  eminent  domain  have  been 
enacted  in  a  number  of  the  states.1 


proceedings  to  open  a  street,  the  jury  were 
instructed  to  find  the  full  value  of  the  land 
taken,  and  to  apply  the  advantage  caused 
by  the  street  on  the  value  of  the  land 
taken  and  give  only  the  resulting  balance,  if 
any,  as  damages,  not  showing  what  they  al- 
lowed for  the  value  of  the  land  and  how  much 
was  deducted.  They  were  also  to  assess  on 
the  property  left  its  share  of  the  benefits  to 
the  assessment  district.  They  awarded  no 
damages,  but,  on  the  contrary,  assessed  a 
sum  against  it  for  benefits  to  the  assessment 
district.  The  award  was  held  invalid,  since 
there  was  no  specific  finding  of  the  value  of 
the  land  and  the  amount  it  had  been  bene- 
fited. Sherwood,  C.J.,  said  :  "  I  cannot  be- 
lieve that  the  framers  of  our  constitutions, 
either  state  or  national,  which  provide  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation  therefor,  and 
that  '  private  property  shall  not  be  taken  for 
public  improvements  in  cities  and  villages 
*  *  *  unless  the  compensation  therefor  shall 
first  be  paid,'  ever  anticipated  that  such  com- 
pensation could  be  made  up  of  benefits  to  the 
owner  entirely  speculative  in  character,  the 
value  of  which  should  be  estimated  by  per- 
sons whose  pecuniary  interests  would  induce 
them  to  place  the  lowest  possible  value  upon 
the  property  to  be  taken,  and  the  highest  ap- 
praisal on  the  benefits  claimed.  The  com- 
pensation intended  by  these  provisions  of  our 
constitutions  is  the  fair  cash  market  value  of 
the  property  to  be  taken,  and  the  payment 
intended  is  required  to  be  in  the  legal  cur- 
rency of  the  country,  and  it  should  make  no 
difference  what  incidental  benefits  the  owner 
may  be  thought  to  derive.  His  property  can 
never,  in  my  judgment,  be  taken  for  public 
use  without  making  such  compensation  and 
payment  to  him  therefor.  The  constitution 
does  not  allow  the  legislature  to  compel  the 
citizen  to  exchange  his  homestead  for  the 
benefits  it  is  thought  he  may  derive,  for  the 
privilege  of  using  a  street  in  common  with 
the  rest  of  the  community,  but  which  he  does 
not  want,  and  which  he  deems  an  actual  dam- 
age to  him.  And  I  have  always  regarded  our 
law,  which  permits  this  to  be  done,  as  uncon- 
stitutional, and  I  do  not  think  it  needs 
argument  or  authority  to  show  the  conflict. 
The  benefits  he  receives  which  can  be  con- 
sidered by  the  public  are  common  to  all 
interested,  and  he  can  only  be  lawfully 
taxed  equally  with  them  for  the  improve- 
ment." In  Detroit  v.  Chaffee,  68  Mich.  635, 
and  in  Weber  v.  Stagray,  75  Mich.  32,  it  was 
held  that  benefits  could  not  exceed  damages. 
In  the  latter  case  the  court  said:  "  Damages 
to  the  amount  of  the  value  of  the  land  taken, 
for  farming  purposes,  must  be  allowed  to  the 
owner  by  the  commissioner  before  the  public 
can  acquire  any  rights  or  interest  in  the 
property  condemned." 


1.  Restriction  of  the  Eight  by  Special  Consti- 
tutional and  Statutory  Provisions — Alabama. — 
Alabama,  etc.,  R.  Co.  v.  Burkett,  42  Ala.  83. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  An- 
derson, 39  Ark.  167,  17  Am.  &  Eng.  R.  Cas. 
97- 

California.  —  Pacific  Coast  R.  Co.  v.  Porter, 
74  Cal.  261,  33  Am.  &  Eng.  R.  Cas.  167;  Te- 
hama County  v.  Bryan,  68  Cal.  57;  Butte 
County  v.  Boydston,  64  Cal.  no;  San  Jose, 
etc.,  R.  Co.  v.  Mayne,  83  Cal.  566. 

Georgia. — Atlanta  v.  Central  R.,  etc.,  Co.,. 
53  Ga.  120. 

Illinois. — St.  Louis,  etc.,  R.  Co.  -'.  Kirby, 
104  111.  345,  10  Am.  &  Eng.  R.  Cas.  214;  Todd 
v.  Kankakee,  etc.,  R.  Co.,  78  111.  530;  Car- 
penter v.  Jennings,  77  111.  250;  Wilson  v. 
Rockford,  etc.,  R.  Co.,  59  111.  273;  St.  Louis,, 
etc.,  R.  Co.  v.  Brown,  58  111.  61. 

Indiana. — In  Indiana  it  has  been  provided 
by  statute  that  when  land  is  taken  for  rail- 
road purposes  no  benefits  are  to  be  consid- 
ered in  estimating  the  compensation  due  the 
owner.  Grand  Rapids,  etc.,  R.  Co.  v.  Horn, 
41  Ind.  479;  White  Water  Valley  R.  Co.  v. 
McClure,  29  Ind.  536;  Evansville,  etc.,  R. 
Co.  v.  Fitzpatrick,  10  Ind.  120;  New  Castle, 
etc.,  R.  Co.  v.  Brumback,  5  Ind.  543. 

Iowa. — Britton  v.  Des  Moines,  etc.,  R.  Co., 
59  Iowa  540,  10  Am.  &  Eng.  R.  Cas.  412; 
Koestenbader  v.  Peirce,  41  Iowa  204;  Bland 
v.  Hixenbaugh,  39  Iowa  532;  Israel  v.  Jew- 
ett,  29  Iowa  475;  Deaton  v.  Polk  County,  9. 
Iowa  596;  Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288;  Ball  v.  Keokuk,  etc.,  R.  Co.,  74 
Iowa  132;  Frederick  v.  Shane,  32  Iowa 
254- 

Kansas. — Pottawatomie  County  v.  O' Sul- 
livan, 17  Kan.  58;  Reisner  v.  Atchison  Union 
Depot,  etc.,  Co.,  27  Kan.  382,  10  Am.  &  Eng. 
R.  Cas.  155;  St.  Joseph,  etc.,  R.  Co.  v.  Orr, 
8  Kan.  419;  Atchison,  etc.,  R.  Co.  -'.  Black- 
shire,  10  Kan.  477;  Hunt  v.  Smith,  9  Kan.  137; 
Saint  Joseph,  etc.,  R.  Co.  v.  Orr,  8  Kan.  419. 

Louisiana. — Vicksburg,  etc.,  R.  Co.  v.  Cal- 
derwood,  15  La.  Ann.  481. 

New  York. — Albany  Northern  R.  Co.  v. 
Lansing,  16  Barb.  (N.  Y.)6S.  By  statute  in 
New  York  benefits  to  the  remainder  cannot 
be  set  off  against  the  value  of  the  land  actu- 
ally taken.  Newman  v.  Metropolitan  El.  R. 
Co.,  118  N.  Y.  618;  Bohm  v.  Metropolitan  El. 
R.  Co.,  129  N.  Y.  576;  Bookman  v.  New  York 
El.  R.  Co.,  137  N.  Y.  302. 

North  Dakota. — North  Dakota  Const.,  art. 
1.  §  14- 

Ohio. — Griesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308;  Little  Miami  R.  Co.  v.  Collett, 
6  Ohio  St.  182. 

Oregon.  —  It  has  been  provided  by  statute  in 
Oregon  that  when  a  railroad  takes  land  for 
a  right  of  way  no  benefits  can  be  deducted 
from  the  amount  to  be  paid  for  the  part  taken. 
Oregon  Cent.  R.  Co.  v.  Wait,  3  Oregon  91, 
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(4)  Right  to  Deduct  Special  Assessments. — Where  the  expense  of  making  a 
public  improvement  is  assessed  among  the  property  owners  benefited  by  the 
improvement,  this  assessment  is  an  exercise  of  the  power  of  taxation  and  not 
of  the  power  of  eminent  domain.  But  the  two  claims  that  thus  arise — the  one 
for  compensation  to  the  owner  for  land  taken  by  eminent  domain,  and  the 
other  a  tax  assessment  upon  the  individual — maybe  set  off  against  each  other.1 
But  in  Kentucky  the  courts  have  held  that,  since  compensation  is  a  condition 
precedent,  actual  payment  must  be  made  before  entry,  and  the  amount  of  the 
assessment  cannot  be  set  off  against  the  compensation.2 

h.  Limited  Estates — (1)  In  General. — The  owner  of  a  limited  interest  in 
property  taken  under  the  right  of  eminent  domain  is  entitled  to  compensation 
in  proportion  to  his  interest.3 

(2)  Lessee. — The  damages  to  the  lessee's  estate  are  to  be  determined  by 
taking  the  difference  between  the  value  of  the  annual  use  of  the  premises 
before  and  after  the  taking  of  the  part.4 

A  Covenant  for  Renewal  increases  the  value  of  the  lease.5  But  a  mere  expecta- 
tion of  a  renewal  of  a  lease  will  give  no  claim  to  compensation.6 

General  Benefits  consequent  on  the  taking  are  not  to  be  considered  in  estimat- 
ing the  compensation  due  the  lessee.7 

improvements  made  by  the  lessee  and  buildings  erected  by  him  under  an 
agreement  that  the  lessor  will  pay  for  them  are  to  be  included  in  the  lessee's 
compensation.8 

Bent  as  a  Criterion. — The  rent  paid  by  the  lessee  is  often  a  criterion  as  to  his 
damages.  If  the  rent  is  equal  to  or  exceeds  the  yearly  value  of  the  land,  it 
has  been  held  that  he  suffers  no  loss,  and  is  therefore  not  entitled  to  compensa- 
tion.9 And  if  the  rent  is  less  than  the  yearly  value,  the  difference  is  the  basis 
of  compensation.10 


428;  Willamet  Falls  Canal,  etc.,  Co.  v.  Kelly, 
3  Oregon  99. 

South  Carolina. — By  statute  in  South  Caro- 
lina benefits  cannot  be  considered  in  estimat- 
ing compensation  for  land  taken  for  railroad 
purposes.  Bowen  v.  Atlantic,  etc.,  R.  Co., 
17  S.  Car.  574,  14  Am.  &  Eng.  R.  Cas.  332. 

Washington. — Enoch  v.  Spokane  Falls,  etc., 
R.  Co.,  6  Wash.  393;  Northern  Pac,  etc.,  R. 
Co.  v.  Coleman,  3  Wash.  228. 

1.  Bight  to  Deduct  Special  Assessments  in 
Making  Compensation. — Genet  v.  Brooklyn,  94 
N.  Y.  645  ;  People  v.  Brooklyn,  4  N.  Y.  419, 
55  Am.  Dec.  266  ;  Granger  v.  Syracuse,  38 
How.  Pr.  (N.  Y.  Ct.  App.)  308  ;  Livingston 
v.  New  York,  8  Wend.  (N.  Y.)  85,  22  Am.  Dec. 
622;  Cleveland  v.  Wick,  18  Ohio  St.  304. 

2.  Covington  v.  Worthington,  88  Ky.  206, 
27  Am.  &  Eng.  Corp.  Cas.  187. 

3.  Ex  p.  Jennings,  6  Cowan  (N.  Y.)  518,  16 
Am.  Dec.  447. 

4.  Measure  of  Damages  to  Lessee. — Ren  wick 
v.  Davenport,  etc.,  R.  Co.,  49  Iowa  664.  The 
rule  as  stated  in  another  case  is  that  the 
measure  is  to  be  found  by  estimating  the  dif- 
ference in  the  fair  market  value  of  the  lease 
before  and  after  the  taking  ;  that  is,  what  an 
outsider  would  pay  for  it,  irrespective  of  any 
considerations  making  it  particularly  valu- 
able to  the  lessor  or  lessee.  Lawrence  v. 
Boston,  119  Mass.  126.  No  other  elements, 
such  as  the  profits  of  business  or  the  like, 
can  be  taken  into  account.  Cobb  v.  Boston, 
109  Mass.  438.  And  any  advantages  accruing 
to  the  lease  may  be  set  off  as  against  the 
compensation  of  the  lessee,  but  not  advan- 
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tages  accruing  to  the  fee.  Allegheny,  etc., 
Turnpike  Road  Co.  v.  Brosi,  22  Pa.  St.  29. 
See  also  Chicago,  etc.,  R.  Co.  v.  Dresel,  110 
111.  89,  20  Am.  &  Eng.  R.  Cas.  263  ;  Booker 
v.  Venice,  etc.,  R.  Co.,  101  111.  333,  5  Am.  & 
Eng.  R.  Cas.  357  ;  Matter  of  Morgan  R.,  etc., 
Co.,  32  La.  Ann.  371. 

5.  Damages  Affected  by  Existence  of  Covenant 
for  Benewal. — Cobb  v.  Boston,  109  Mass.  43S  ; 
Matter  of  William,  etc.,  Streets,  19  Wend. 
(N.  Y.)  678  ;  North  Pennsylvania  R.  Co.  v. 
Davis,  26  Pa.  St.  238  ;  Bourne  v.  Liverpool, 
32  L.  J.  Q.  B.  15. 

6.  Rex  v.  Liverpool,  etc.,  R.  Co.,  4  Ad.  & 
El.  650,  31  E.  C.  L.  164.  See  also  Matter  of 
Stroud,  8  C.  B.  502,  65  E.  C.  L.  502  ;  Ranlet 
v.  Concord  R.  Corp.,  62  N.  H.  561. 

7.  Damages  Not  Affected  by  General  Benefits. — 
Renwick  v.  Davenport,  etc.,  R.  Co.,  49  Iowa 
664;  Matter  of  Morgan  R.,  etc.,  Co.,  32  La. 
Ann.  371. 

8.  Improvements  by  Lessee. — Schreiber  v.  Chi- 
cago, etc.,  R.  Co.,  115  111.  340;  Muller  v.  Earle, 
35  N.  Y.  Super.  Ct.  461;  Matter  of  Buffalo, 
(Buffalo  Super.  Ct.)  17  N.  Y.  St.  Rep.  371; 
Livingston  v.  Sulzer,  19  Hun  (N.  Y.)  375; 
Coutant  v.  Catlin,  2  Sandf.  Ch.  (N.  Y.)  485; 
Matterof  Morgan  R., etc., Co.,  32  La.  Ann. 371. 

9.  Effect  of  Bent  Paid  on  Damages. — Corrigan 
v.  Chicago,  144  111.  537;  Matter  of  Morgan  R., 
etc.,  Co.,  32  La.  Ann.  371 ;  Becker  v.  Chicago, 
etc.,  R.  Co.,  126  111.  436. 

10.  Matter  of  Morgan  R.  etc.,  Co.,  32  La. 
Ann.  371;  New  York,  etc.,  R.  Co.  v.  Bell, 
28  Hun  (N.  Y.)  426;  Wiggin  v.  New  York, 
9  Paige  (N.  Y.)  16. 
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(3)  Life  Tenant. — The  life  tenant  is  entitled  to  that  portion  of  the  whole 
damages  which  the  value  of  the  life  estate  bears  thereto.1 

8.  Allowance  of  Interest. — a.  In  General. — The  question  of  the  allow- 
ance of  interest  as  a  part  of  the  compensation  depends  much  upon  the  circum- 
stances of  the  particular  case  and  the  manner  and  time  of  the  payment  of 
compensation.  It  is  allowed,  if  at  all,  as  a  compensation  for  the  value  of  the 
property  of  the  use  of  which  the  owner  is  deprived.-  As  the  owner  is  entitled 
to  the  use  of  his  property  until  the  taking,  he  is  not  entitled  to  interest  where, 
under  the  law,  compensation  must  be  and  is  ascertained  and  paid  before  the 
owner  is  disturbed  in  the  enjoyment  of  his  possession. 58 

Where  Taking  Precedes  Assessment — Interest  Allowed. — If,  on  the  other  hand,  there  is 
no  final  assessment  until  after  possession  has  been  taken  and  compensation  is 
assessed  as  of  the  date  of  the  taking,  many  authorities  hold  that  the  owner  is 
entitled  to  interest,  or  damages  in  the  nature  of  interest,  on  the  value  of  the 
land  from  the  date  of  the  taking.3 


1.  Damages  to  Life  Tenant.  —  Colcough  v. 
Nashville,  etc.,  R.  Co.,  2  Head  (Tenn.)  171; 
Burbridge  v.  New  Albany,  etc.,  R.  Co.,  9  Ind. 
546.  In  Pittsburgh,  etc.,  R.  Co.  v.  Bentley, 
88  Pa.  St.  178,  it  was  held  that  the  annual 
value  of  the  estate  multiplied  by  the  years  of 
the  life  tenant's  expectancy  of  life,  and  re- 
duced to  a  present  cash  value,  is  not  an  incor- 
rect mode  of  determining  the  value  of  the 
life  tenant's  estate  as  compared  with  the 
value  of  the  fee  in  remainder. 

Use  of  Entire  Damages  by  Life  Tenant.  —  In 
Missouri,  in  the  absence  of  any  statute,  the 
court  has  favored  allowing  the  life  tenant  the 
use  of  the  entire  damages  for  life,  instead  of 
the  present  value  of  his  interest.  Kansas 
City,  etc.,  R.  Co.  v.  Weaver,  86  Mo.  473. 

2.  No  Interest  Where  Compensation  Precedes 
Taking. — South  Park  Com'rs  v.  Dunlevy,  91 
111.  49;  Chicago  v.  Barbian,  80  111.  482; 
Phillips  v.  South  Park  Com'rs,  119  111.  626. 

3.  Interest  from  Date  of  Taking  —  Iowa. — 
Hays  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  753  ; 
Hollings worth  v.  Des  Moines,  etc.,  R.  Co., 
63  Iowa  443  ;  Hartshorn  v.  Burlington,  etc., 
R.  Co.,  52  Iowa  613. 

Kansas. — Missouri,  etc.,  R.  Co.  v.  Owen, 
8  Kan.  409  ;  Cohen  v.  St.  Louis,  etc.,  R.  Co., 
34  Kan.  158,  55  Am.  Rep.  242. 

Louisiana. — Lawrence  v.  Second  Munici- 
pality, 2  La.  Ann.  651  ;  Shreveport,  etc.,  R. 
Co.  v.  Hollingsworth,  42  La.  Ann.  749,  44 
Am.  &  Eng.  R.  Cas.  164. 

Maine. — Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290;  Gay  v.  Gardiner,  54  Me.  477. 

Massachusetts. — Drury  v.  Midland  R.  Co., 
127  Mass.  571  ;  Old  Colony  R.  Co.  v.  Miller, 
125  Mass.  1,  28  Am.  Dec.  194  ;  Kidder  v.  Ox- 
ford, 116  Mass.  165. 

Minnesota.  —  Minneapolis  v.  Wilkin,  30 
Minn.  145;  Knauft  v.  St.  Paul,  etc.,  R.  Co., 
22  Minn.  173  ;  Warren  v.  First  Division,  etc., 
R.  Co.,  21  Minn.  424. 

Mississippi.  —  Williams  v.  New  Orleans, 
etc.,  R.  Co.,  60  Miss.  689. 

Missouri. — Webster  v.  Kansas  City,  etc., 
R.  Co.,  116  Mo.  114. 

Nebraska. — Sioux  City  R.  Co.  v.  Brown,  13 
Neb.  317. 

New  Jersey. — Fink  v.  Newark,  40  N.  J.  L 
11  ;  Metier  v.  Easton,  etc.,  R.  Co.,  37  N.  J.  L. 
222  ;   New  York,  etc.,  R.  Co.  v.  Stanley,  35 
10  C.  of  L. — 75  I 


N.  J.  Eq.  283,  10  Am.  &  Eng.  R.  Cas.  345; 
Trimmer  v.  Pennsylvania,  etc.,  R.  Co.,  (N.  J. 
1892)  25  Atl.  Rep.  932. 

Ohio. — Cincinnati  v.  Whetstone,  47  Ohio  St. 
196. 

Wisconsin. — Sweany  v.  U.  S.,  62  Wis.  396  ; 
West  v.  Milwaukee,  etc.,  R.  Co.,  56  Wis.  318  ; 
Velte  v.  U.  S.,  76  Wis.  278. 

In  Old  Colony  R.  Co.  v.  Miller,  125  Mass. 
1,  28  Am.  Rep.  194,  Colt,  J.,  said:  "The 
right  of  the  landowner  to  damages  for  land 
taken  by  a  railroad  corporation  is  complete 
when  the  location  is  made.  That  act  consti- 
tutes the  taking.  It  is  the  loss  occasioned  by 
the  exercise  of  the  right  of  eminent  domain 
at  that  time  for  which  the  statutes  provide 
indemnity.  The  amount  is  then  due,  and  if 
agreed  upon  by  the  parties  must  be  then 
paid.  If  not  agreed  on,  the  damages  are  as- 
sessed by  a  jury  on  the  application  of  either 
party,  but  they  are  assessed  as  of  the  time  of 
the  location,  and  the  jury  may  properly  allow 
interest  upon  the  amount  ascertained  as  dam- 
ages, for  the  detention  of  the  money  from  the 
time  of  the  taking." 

In  Parks  v.  Boston,  15  Pick.  (Mass.)  198, 
Chief  Justice  Shaw,  after  saying  that  the  tak- 
ing of  property  under  the  right  of  eminent 
domain  was  the  purchase  of  a  public  ease- 
ment, proceeded  :  "The  true  rule  would  be, 
as  in  the  case  of  other  purchases,  that  the 
price  is  due  and  ought  to  be  paid  at  the  mo- 
ment the  purchase  is  made,  when  credit  is 
not  specially  agreed  on.  *  *  *  And  this  rule 
is  departed  from  only  because  some  time  is 
necessary,  by  the  forms  of  law,  to  conduct  the 
inquiry,  and  this  delay  must  be  compensated 
by  interest." 

Allowance  of  Interest  Depends  on  Circumstances 
of  Each  Case.  —  In  Metier  v.  Easton,  etc.,  R. 
Co.,  37  N.  J.  L.  222,  on  the  general  subject  of 
allowance  of  interest  the  court  observed: 
"On  such  valuation,  interest  from  the  date 
of  the  commissioners'  award  to  the  time  of 
trial,  or  the  coming  in  of  the  postea,  should, 
as  a  general  rule,  be  allowed,  *  *  *  not 
strictly  as  damages  for  the  taking,  but  as  an 
equitable  mode  of  compensating  the  owner 
for  the  necessary  delay  in  ultimately  ascer- 
taining the  amount  he  is  entitled  to  be  paid, 
and  as  the  means  of  reaching  the  full 
measure  of  the  just  compensation  which,  by 
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Where  Owner  Has  Use  of  the  Land. — Where  the  owner  has  been  left  in  possession 
of  the  land,  the  enjoyment  of  its  use  or  the  collection  of  rents  from  it  has  in 
some  cases  been  deducted  from  the  interest.1 

Owner's  Delay  in  instituting  Proceedings. — Where  the  company  takes  possession  of 
the  land,  but  the  owner  does  not  institute  proceedings  for  having  the  compen- 
sation assessed  for  some  time  afterwards,  this  fact  does  not  release  the  com- 
pany from  the  obligation  to  pay  interest  on  the  award  from  the  time  of 
the  taking  of  possession.2 

Interest  Not  Allowed — Detention  Considered. —  In  other  cases  it  has  been  held  that, 
in  assessing  damages  to  property,  the  jury  cannot  give  interest  upon  the  dam- 
ages, although  in  assessing  the  damages  the  time  which  has  elapsed  between 
the  taking  and  the  trial  may  be  taken  into  consideration.3 

interest  on  the  Award. — When  the  amount  of  compensation  has  been  finally 
determined  by  an  adjudication  binding  on  both  parties,4  the  amount  so  ascer- 
tained bears  interest  from  the  time  that  payment  thereof  is  due  and  is  wrong- 
fully withheld.5 


the  constitution,  must  precede  the  taking  of 
the  property  of  a  private  citizen  for  public 
uses.  This  general  rule  for  the  allowance  of 
interest  is  liable  to  be  controlled  by  the  cir- 
cumstances of  each  particular  case.  If  the 
owner  has  not  been  disturbed  in  the  posses- 
sion, and  has  had  a  profitable  use  of  the 
premises,  or  has  received  the  rents  for  them 
pending  the  appeal,  these  circumstances 
should  be  taken  into  account  and  the  interest 
abated  accordingly.  Possibly  the  like  effect 
may  be  given  to  a  tender  and  payment  into 
court,  where  the  statute  provides  for  such 
proceeding.  *  *  *  If  the  owner  is  the  sole 
appellant,  and  the  verdict  of  the  jury  should 
not  be  in  excess  of  the  appraisement  of  the 
commissioners,  interest  should  be  disallowed. 
In  that  event  the  postponement  of  the  receipt 
of  the  compensation  adjudged  by  the  commis- 
sioners and  decided  by  the  jury  to  have  been 
adequate  would  be  due  to  his  own  act.  To 
allow  him  indemnity  for  such  delay  in  the 
form  of  interest  would  be  unreasonable  and 
unjust." 

Date  of  Confirmation. — Other  decisions  hold 
that  the  proper  date  from  which  to  reckon  in- 
terest is  the  date  of  the  confirmation  of  the 
award,  as  is  the  case  with  any  other  judg- 
ment. Norris  v.  Baltimore,  44  Md.  598  ; 
Chesapeake,  etc.,  R.  Co.  v.  Bradford,  6  W. 
Va.  220. 

So  in  Pennsylvania  under  some  special  acts. 
Miskey  v.  Philadelphia,  68  Pa.  St.  48  ;  Nor- 
ris v.  Philadelphia,  70  Pa.  St.  48. 

1.  South  Park  Com'rs  v.  Dunlevy,  91  111. 
49  ;  Minneapolis  v.  Wilkin,  30  Minn.  145  ; 
Fink  v.  Newark,  40  N.  J.  L.  11  ;  Matter  of 
New  York,  etc..  Bridge,  137  N.  Y.  95  ;  See 
feld  v.  Chicago,  etc.,  R.  Co.,  67  Wis.  96. 

2.  In  Delaware,  etc.,  R.  Co.  v.  Burson,  61 
Pa.  St.  369,  the  court  observed  :  "  Nor  was 
there  error  in  charging  the  jury  to  allow  in- 
terest. If  the  plaintiff  was  entitled  to  com- 
pensation by  reason  of  her  property  being 
taken  at  a  particular  time,  she  was  certainly 
entitled  to  interest  as  a  compensation  for  its 
wrongful  detention.  The  company  as  well 
as  the  plaintiff  could  have  had  the  damages 
assessed  as  soon  as  they  pleased  after  locat- 
ing the  road,  and  it  was  no  reason  for  with- 


holding compensation  that  its  amount  was 
unknown  or  unascertained.  As  the  company 
was  the  party  to  pay,  it  ought  to  have  had  the 
amount  ascertained,  and  paid  it  ;  *  *  *  fail- 
ing to  do  so,  it  has  no  right  to  complain  at 
having  to  meet  an  incident  of  the  delay  in 
the  shape  of  interest." 

3.  Interest  on  Damages  Not  Allowed. — Becker 
v.  Philadelphia,  etc.,  R.  Co.,  177  Pa.  St.  252  ; 
Klages  v.  Philadelphia,  etc.,  R.  Co.,  160  Pa. 
St.  386,  57  Am.  &  Eng.  R.  Cas.  485.  Other 
Pennsylvania  cases  hold  that  interest  may  be 
allowed,  not  as  interest,  but  as  damages. 
Pennsylvania,  etc.R.  Co.  v.  Zeimer,  124  Pa. 
St.  560;  Getz  v.  Philadelphia,  etc.,  R.  Co., 
105  Pa.  St.  547  ;  Second  Street,  Harrisburg, 
66  Pa.  St.  132  ;  Delaware,  etc.,  R.  Co.  f. 
Burson,  61  Pa.  St.  369  ;  Philadelphia  R.  Co. 
v.  Gesner,  20  Pa.  St.  240. 

4.  A  different  rule  applies  where  the  judg- 
ment rendered  is  not  final  and  binding  on 
the  party  seeking  condemnation,  as  where 
the  corporate  body  has  the  legal  right  to 
abandon  the  proceedings  and  refuse  to  take 
the  property.  Walker,  J.,  in  Beveridge  v. 
West  Chicago  Park  Com'rs,  100  111.  75,  citing 
Illinois,  etc.,  R.  Co.  v.  McClintock,  68  111- 
296;  Chicago  v.  Barbian,  80  111.  482;  Chi- 
cago v.  Palmer,  93  111.  125. 

5.  Interest  on  Amount  of  Award  Wrongfully 
Withheld.  —  Beveridge  v.  West  Chicago  Park 
Com'rs,  100  111.  75,  reversing  7  111.  App.  460  ; 
Cook  v.  South  Park  Com'rs,  61  111.  115  ; 
Chicago  v.  Wheeler,  25  111.  478,  79  Am.  Dec. 
342  ;  Devlin  v.  New  York,  131  N.  Y.  123  ; 
Hamersley  v.  New  York,  56  N.  Y.  533. 

A  complete  contract  being  established  be- 
tween a  railway  company  and  a  landowner 
by  the  notice  to  treat  and  an  award  under 
the  Lands  Clauses  Consolidation  Act,  1845, 
fixing  the  amount  of  the  purchase  money, 
the  ordinary  rules  as  between  vendor  and  pur- 
chaser apply  to  such  a  contract,  including  the 
liability  of  the  purchasing  company,  in  a 
proper  case,  to  pay  interest  on  their  unpaid 
purchase  money.  Thus,  where  the  title  has 
not  been  accepted  before  the  award,  and  the 
company,  not  being  in  possession,  delay  pay- 
ing or  depositing  the  purchase  money,  they 
are  liable  to  pay  interest  at  four  per  cent,  per 
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b.  ON  Appeal — Appeal  by  Owner — Where  an  appeal  from  the  award  is  taken 
by  the  owner,  and  on  trial  a  larger  sum  is  awarded,  he  is  entitled  to  interest 
on  the  sum  found  due.' 

Interest  Only  on  Amount  of  Increase- — A  few  cases  hold  that  he  is  entitled  to  inter- 
est only  on  the  amount  of  the  increase.2  This  rule  is  applied  especially  in 
cases  where  the  company  has  made  tender  or  deposit  of  the  money  into 
court.3 


annum,  not  from  the  date  of  the  award,  but 
from  the  time  they  might  prudently  have 
taken  possession  ;  that  is,  when  a  good  title 
was  shown.  In  re  Pigott  and  the  Great 
Western  Ry.  Co.,  L.  R.  18  Ch.  Div.  146. 

1.  Appeal  by  Owner — United  States. — Reed 
v.  Chicago,  etc.,  R.  Co.,  25  Fed.  Rep.  886. 

Georgia. — Selma,  etc.,  R.  Co.  v.  Gammage, 
63  Ga.  604,  1  Am.  &  Eng.  R.  Cas.  41. 

Iowa. — Hartshorn  v.  Burlington,  etc.,  R. 
Co.,  52  Iowa  613;  Hayes  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  753. 

Massachusetts . — Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  518;  Whit- 
man v.  Boston,  etc.,  R.  Co.,  7  Allen  (Mass.) 
313- 

Minnesota. — Warren  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  21  Minn.  424;  Counter  v.  St. 
Paul,  etc.,  R.  Co.,  24  Minn.  313. 

Nebraska. — Sioux  City,  etc..  R.  Co.  v. 
Brown,  13  Neb.  317,  10  Am.  &  Eng.  R.  Cas. 
406. 

Ohio. — Atlantic,  etc.,  R.  Co.  v.  Koblentz, 
21  Ohio  St.  334. 

Owner  Entitled  to  Interest  on  Amount  Found 
Due  on  Appeal.  —  In  the  Nebraska  case,  Sioux 
City,  etc.,  R.  Co.  v.  Brown,  13  Neb.  317,  10 
Am.  &  Eng.  R.  Cas.  40b,  the  court  said  : 
"While  there  is  some  little  diversity  in  the 
ruling  of  different  courts  upon  the  question 
of  the  right  of  an  appellant  to  interest  in  such 
cases,  it  now  seems  to  be  firmly  settled  that, 
under  a  statute  like  ours,  where,  notwith- 
standing the  appeal,  the  company  may  occupy 
the  land,  while  the  owner  may  not  take  the 
money  deposited  under  the  award,  interest 
should  be  added  to  the  value  of  the  land 
from  the  time  the  owner  became  entitled  to 
compensation.  See  Pierce  on  Railroads,  220, 
and  the  cases  there  cited.  The  cases  cited 
by  counsel  for  the  plaintiff  in  error  upon 
this  point,  particularly  Concord  R.  Co.  v. 
Greely,  23  N.  H.  237,  and  Shattuck  v.  Wilton 
R.  Co.,  23  N.  H.  269,  do  not  support  him  in 
his  position.  By  the  statute  under  which 
these  two  cases  were  decided,  in  case  of 
appeal  from  an  award  of  damages  for  right 
of  way,  the  railroad  company  had  the  option 
either  to  deposit  the  money  awarded  for 
the  use  of  the  landowner,  or  to  give  se- 
curity for  the  costs  and  damages  that  might 
be  adjudged  on  the  appeal.  And,  if  a  de- 
posit were  made,  the  landowner  had  the 
privilege  of  taking  it  without  prejudice  to 
his  appeal.  Under  these  provisions  it  was 
held  that  if  a  deposit  of  the  amount  of  the 
Award  were  made,  interest  was  allowable 
only  on  what  was  finally  recovered  on  the 
appeal  in  excess  of  the  deposit  ;  if,  how- 
ever, there  were  no  deposit,  but  the  com- 
pany elected  to  give  security  for  the  pay- 
ment   of   the    costs    and    damages  finally 
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adjudged,  so  that  the  landowner  could  not 
have  the  use  of  the  money,  then  interest  or, 
the  whole  amount  should  be  given.  In  prin- 
ciple those  decisions  seem  rather  to  uphold 
the  view  taken  by  the  court  below,  inasmuch 
as  by  our  statute  it  is  provided  that  the  de- 
posit, in  case  of  appeal,  '  shall  remain  in  the 
hands  of  the  probate  judge  until  a  final  de- 
cision be  had,'  so  that  it  is  legally  impossible 
for  the  owner,  although  deprived  of  his 
land,  and  all  benefit  of  a  possible  rise  in  its 
value  during  the  delay,  to  have  the  use  of 
the  money  until  the  proceedings  under  the 
appeal  are  terminated." 

Interest  from  Time  of  Taking. — The  mere  as- 
sessment of  damages,  where  in  theory  com- 
pensation is  taken  in  advance  of  taking 
possession,  gives  no  right  to  interest,  but  if 
payment  is  delayed  because  the  owner  ap- 
peals from  the  assessment  and  on  the  ap- 
peal succeeds  in  having  the  compensation 
increased,  he  is  entitled  to  interest  to  be 
reckoned  from  the  date  when  the  expropria- 
tor took  possession  of  the  property.  Hayes 
v.  Chicago,  64  Iowa  753,  17  Am.  &  Eng.  R. 
Cas.  110. 

2.  Hollingsworth  v.  Des  Moines,  etc.,  R. 
Co.,  63  Iowa  443;  Shattuck  v.  Wilton  R.  Co., 
23  N.  H.  269. 

3.  Shattuck  v.  Wilton  R.  Co.,  23  N.  H.  269; 
Concord  R.  Co.  v.  Greely,  23  N.  H.  237; 
West  v.  Milwaukee,  etc.,  R.  Co.,  56  Wis.  318. 

Interest  Only  on  Increased  Amount  Allowed  on 
Appeal.  —  In  St.  Louis,  etc.,  R.  Co.  v.  Fowler, 
113  Mo.  458,  it  was  held  that  on  appeal, 
where  the  amount  of  the  award  was  in- 
creased, interest  for  the  time  pending  ap- 
peal should  not  be  paid  on  the  award  which 
had  been  paid  into  court.  The  court  said  : 
"  But  the  trial  court  directed  the  jury  to  al- 
low interest  on  the  amount  of  damages 
found  by  them  from  the  22d  November,  1886, 
the  date  of  the  commissioners'  report,  down 
to  the  date  of  the  trial  before  the  jury,  and 
of  this  ruling  the  plaintiff  complains.  If  the 
defendants  had  the  right  to  withdraw  and 
use  the  money  paid  to  the  clerk  of  the 
court,  then  it  is  clear  the  plaintiff  ought  not 
to  pay  interest  on  that  amount;  but  if  the 
defendants  had  not  the  right  to  withdraw 
and  use  the  money,  then  plaintiff  ought  to 
pay  interest.  Now,  we  have  held  in  the 
injunction  suit  between  these  parties  that 
the  company  can,  on  paying  to  the  land- 
owner, or  into  court  for  him,  the  amount  of 
the  commissioners'  award,  take  possession 
of  the  land  and  construct  its  road  thereon; 
that  the  amount  of  the  first  award  being 
paid  to  the  owner,  or  into  court  for  him,  the 
company  can  proceed  to  use  the  land  appro- 
priated; and  that  the  company  or  landowner 
may  thereafter  prosecute  exceptions,  have  a 
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Appeal  Unsuccessful. — But  if  the  owner's  appeal  is  unsuccessful  he  is  entitled  to 

no  interest  for  the  delay.1 

Appeal  by  Expropriator.— Where  the  corporation  appeals  from  the  amount  of 
the  award,  which  amount  has  been  deposited  by  it  in  court  and  taken  out 
by  the  owner,  if  the  award  is  decreased  on  trial  the  company  is  entitled  to  inter- 
est from  the  owner  on  the  amount  of  the  diminution.8 

c.  Waiver  of  Right  to  Interest. — Acceptance  by  the  owner  of  the 
amount  of  the  award,  even  under  protest,  operates  as  a  waiver  of  all  rights  to 
interest,  for  interest  is  not  a  debt  capable  of  a  distinct  claim.3 

9.  Who  Entitled  to  Compensation  —  a.  Owner  in  Fee.  —  It  is  a  settled 
general  rule  that  when  land  is  taken  under  the  power  of  eminent  domain  com- 
pensation therefor  should  be  paid  to  the  owner  of  the  fee  at  the  time  posses- 
sion is  taken.'4 


jury  trial,  and  appeal  to  this  court.  The 
company  has  the  right  to  use  the  property 
by  paying  the  amount  of  the  first  award, 
and  the  question  is  whether  the  landowner 
has  the  corresponding  right  to  withdraw 
and  use  the  money  pending  further  proceed- 
ings. We  are  of  the  opinion  he  has  such 
right.  As  said  in  the  other  case  between 
these  parties,  section  21  of  article  2  of  the 
constitution  is  emphatic  in  two  respects  : 
first,  the  compensation  must  be  ascertained, 
either  by  a  jury  or  by  a  board  of  commis- 
sioners of  not  less  than  three  freeholders; 
stcoftd,  the  compensation  thus  ascertained 
must  be  paid  to  the  owner,  or  into  court  for 
him,  before  the  condemning  company  can 
take  possession.  To  use  the  language  of 
the  constitution,  'and  until  the  same  [the 
compensation]  shall  be  paid  to  the  owner,  or 
into  court  for  the  owner,  the  property  shall 
not  be  disturbed  or  the  proprietary  rights  of 
the  owner  therein  divested.'  This  constitu- 
tional provision  contemplates  that  the  com- 
pensation shall  be  paid  before  the  property 
can  be  disturbed.  It  is  not  satisfied  with  a 
mere  deposit  by  way  of  security,  not  to  be 
withdrawn  until  the  final  disposition  of  the 
case.  It  says  nothing  about  a  deposit  by  way 
of  security.  If  the  owner  will  not  accept  the 
money,  it  can  be  paid  into  court  for  him — 
not  there  to  remain  as  a  security  for  the  final 
award,  but  for  his  immediate  use.  He  has 
the  right  to  withdraw  and  use  the  money, 
the  same  as  the  company  has  the  right  to 
use  the  property;  he  being  bound  to  re- 
fund if  the  final  award  is  less,  and  the  com- 
pany being  bound  to  pay  the  excess  if  the 
final  award  is  more,  than  that  first  allowed. 
The  right  to  have  the  amount  of  the  first 
award  placed  at  the  disposal  of  the  property 
owner  before  his  property  is  disturbed  is  a 
constitutional  right,  of  which  he  cannot  be 
deprived  by  any  act  of  the  legislature.  In- 
deed, the  legislature  has  not  attempted  to  de- 
prive him  of  such  right;  for  the  statute  does 
not  say  that  the  money  paid  to  the  clerk 
shall  remain  with  the  clerk  until  there  is  a 
final  disposition  of  the  case.  It  contem- 
plates that  the  money  be  paid  to  the  clerk 
for  the  landowner,  and  that  the  company 
may  go  on  and  use  the  property,  and  the 
landowner  use  the  money,  and  that  each  has 
the  right  still  to  prosecute  exceptions  to  the 
report,  so  far  as  concerns  the  final  amount 


to  be  paid.  *  *  *  As  the  landowner  may  with- 
draw and  use  the  money  paid  to  the  clerk 
for  him,  it  follows  that  the  company  should 
not  thereafter  be  required  to  pay  interest  on 
the  amount  thus  paid  into  court,  but  it 
should  pay  interest  on  the  excess,  if  any, 
found  by  the  jury." 

1.  Where  Owner's  Appeal  Is  Unsuccessful. — 
Reisner  v.  Atchison  Union  Depot,  etc., 
Co.,  27  Kan.  382,  10  Am.  &  Eng.  R.  Cas. 
155  ;  March  v.  Portsmouth,  etc.,  R.  Co.,  ig 
N.  H.  372  ;  Metier  v.  Easton,  etc.,  R.  Co.,  37 
N.  J.  L.  222. 

2.  Appeal  by  Expropriator. — Watson  v.  Mil- 
waukee, etc.,  R.  Co.,  57  Wis.  332,  10  Am. 
&  Eng.  R.  Cas.  168  ;  Reisner  v.  Atchison 
Union  Depot,  etc.,  Co.,  27  Kan.  382,  10  Am. 
&  Eng.  R.  Cas.  155  ;  Scott  v.  St.  Paul,  etc.. 
R.  Co.,  21  Minn.  322. 

Corporation  Entitled  to  Diminution  with  In- 
terest.—In  Watson  v.  Milwaukee,  etc.,  R.  Co., 
57  Wis.  332,  10  Am.  &  Eng.  R.  Cas.  168,  the 
court  said:  "Applying  the  rule  that  all 
the  courts  have  as  to  the  payment  of  inter- 
est on  the  money  awarded  to  the  owner  for 
his  damages,  where  the  same  are  increased 
upon  the  appeal  of  the  landowner,  the  com- 
pany was  entitled  to  the  interest  allowed  it  in 
this  case.  The  value  of  the  lands  taken  and 
the  damages  sustained  by  the  taking  are 
assessed  as  of  the  date  of  the  taking  of  the 
same  by  the  company,  and  interest  is  always 
allowed  upon  the  sum  so  fixed  from  the  date 
of  the  taking  to  the  rendition  of  the  verdict  ; 
and  the  fact  that  the  company  has  paid  the 
money  into  court  awarded  by  the  commis- 
sioners does  not  affect  the  question  of  in- 
terest unless  the  owner  has  withdrawn  the 
same  from  the  court.  If  the  company  must 
pay,  by  way  of  damages,  interest  on  the  un- 
ascertained amount  of  damages  the  land- 
owner is  entitled  to,  from  the  time  it  takes 
possession  of  the  land,  there  would  seem  to 
be  a  like  obligation  on  the  part  of  the  owner 
to  pay  interest  on  that  part  of  the  damages 
received  by  him,  and  which  the  law  requires 
him  to  refund  to  the  company." 

3.  Cutter  v.  New  York,  92  N.  Y.  166,  2  Am. 
&  Eng.  Corp.  Cas.  487. 

4.  Payment  to  Owner. — McLendon  v.  At- 
lanta, etc.,  R.  Co.,  54  Ga.  293;  Church  v. 
Grand  Rapids,  etc.,  R.  Co.,  70  Ind.  161; 
Drury  v.  Midland  R.  Co.,  127  Mass.  571  ; 
Hilton  v.  St.  Louis,   99   Mo.  199  ;    King  v. 
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Actual  Possession  and  Use  of  the  Land  by  a  person  are  prima  Jacie  evidence  of 
title  in  fee  to  the  same  in  him.1  » 

b.  Vendor  and  Vendee. — The  vendee  of  land  is  not  entitled  to  compen- 
sation for  land  taken  or  injured  before  he  acquired  title,  for  the  reason  that  the 
claim  for  compensation  is  a  personal  claim,  entirely  independent  of  the  title  to 
the  land.3 

Assignment. — But  the  right  to  compensation  may  pass  if  there  is  an  express 
provision  in  the  deed  providing  for  it.3 

Where  Land  Has  Been  Wrongfully  Taken. — Where  a  railroad  company  appropriates 
land  for  its  roadbed  and  track  without  the  consent  of  the  owner  of  the  land, 
and  without  condemning  the  land  under  its  charter,  a  right  of  action  accrues  to 
the  owner  at  the  time  alone.  A  subsequent  purchaser  cannot  sustain  an  action 
for  the  value  of  the  land  nor  for  the  use  and  occupation  of  the  right  of  way.* 

Providence,  etc., 


.,  R.  Co.  v.  Maher, 
R.  Co.  v.  Morgan, 
R.  Co.  v.  Hunter, 
R.  Co.  v.  Allen,  39 
57  111.  App.  558. 

,  R.  Co.  v.  Allen,  100 


New  York,  102  N.  Y.  171  ;  McFadden  v. 
Johnson,  72  Pa.  St.  335,  13  Am.  Rep.  681  ;  Wal- 
ton v.  Green  Bay,  etc.,  R.  Co.,  70  Wis.  414. 

1.  Missouri  River,  etc.,  R.  Co.  v.  Owen,  8 
Kan.  409  ;  Hawkins  v.  Berkshire  County,  2 
Allen  (Mass.)  254  ;  State  Lunatic  Hospital  v. 
Worcester  County,  1  Met.  (Mass.)  437  ;  Sher- 
wood v.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  127, 
11  Am.  Ry.  Rep.  370;  St.  Paul,  etc.,  R.  Co. 
v.  Matthews,  16  Minn.  341. 

2.  Vendee  Not  Entitled  to  Compensation  — 
District  of  Columbia.  —  Dickson  v.  Baltimore, 
etc.,  R.  Co.,  3  MacArthur  (D.  C.)  362,  3  Am. 
&  Eng.  R.  Cas.  201;  Dixon  v.  Baltimore,  etc., 
R.  Co.,  1  Mackey  (D.  C.)  78. 

Georgia. —  McLendon  v.  Atlanta,  etc.,  R. 
Co.,  54  Ga.  293. 

Illinois. — Chicago,  etc 
91  111.  312  ;  Toledo,  etc., 
72  111.  155  ;  Toledo,  etc., 
50  111.  325  ;  Illinois  Cent. 
111.  205  ;  Rice  v.  Chicago, 

Indiana.  —  Indiana,  etc. 
Ind.  409. 

Kansas. — Piper  v.  Union  Pac.  R.  Co.,  14 
Kan.  563. 

Louisiana. — Inge  v.  Police  Jury,  14  La. 
Ann.  117. 

Maine. — Sargent  v.  Machias,  65  Me.  591. 

Massachusetts. — New  York,  etc.,  R.  Co.  v. 
Drury,  133  Mass.  167,  10  Am.  &  Eng.  R.  Cas. 
518  ;  Drury  v.  Midland  R.  Co.,  127  Mass.  571  ; 
Wood  v.  West  Boston,  etc.,  Bridges,  122 
Mass.  394  ;  Haskell  v.  New  Bedford,  108 
Mass.  209. 

Michigan. — Dunlap  v.  Toledo,  etc.,  R.  Co., 
50  Mich.  470,  10  Am.  &  Eng.  R.  Cas.  185. 

Missouri. — -Hilton  v.  St.  Louis,  99  Mo.  199  ; 
Kiebler  v.  Holmes,  58  Mo.  App.  119. 

New  Jersey. — New  York,  etc.,  R.  Co.  v. 
Stanley,  34  N.  J.  Eq.  55. 

New  York. — King  v.  New  York,  102  N.  Y. 
171  ;  Hentz  v.  Long  Island  R.  Co.,  13  Barb. 
(N.  Y.)  646;  Magee  v.  Brooklyn,  144  N.  Y. 
265. 

Pennsylvania. — Warrell  v.  Wheeling,  etc., 
R.  Co. ,  130  Pa.  St.  600  ;  Tenbrooke  v.  Jahke, 
77  Pa.  St.  392  ;  McFadden  v.  Johnson,  72  Pa. 
St.  335,  13  Am.  Rep.  681  ;  Heilman  v.  Union 
Canal  Co.,  50  Pa.  St.  26S  ;  Allegheny,  etc., 
Turnpike  Road  Co.  v.  Brosi,  22  Pa.  St.  29  ; 
Dobbins  v.  Brown,  12  Pa.  St.  75  ;  Schuylkill, 
etc.,  Nav.  R.  Co.  v.  Decker,  2  Watts  (Pa.) 
343  ;  Zimmerman  v.  Union  Canal  Co.,  I  W.  & 
S.  (Pa.)  346. 


Rhode  Island. — Allen 
"R.  Co.,  4  R.  I.  457. 

South  Carolina. — Sams  y.  Port  Royal,  etc., 
R.  Co.,  15  S.  Car.  484,  10  Am.  &  Eng.  R.  Cas. 
683  ;  Lewis  v.  Wilmington,  etc.,  R.  Co.,  11 
Rich.  L.  (S.  Car. )  91. 

Tennessee.  —  Smith  v.  Nashville,  etc.,  R. 
Co.,  88  Tenn.  611. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Pfeuffer, 
56  Tex.  66,  11  Am.  &  Eng.  R.  Cas.  373  ;  Cen- 
tral R.  Co.  v.  Merkel,  32  Tex.  723. 

Wisconsin.  —  Milwaukee,  etc.,  R.  Co.  v. 
Strange,  63  Wis.  178  ;  Sweaney  v.  U.  S.,  62 
Wis.  396  ;  Pomeroy  v.  Chicago,  etc.,  R.  Co., 
25  Wis.  641. 

In  Pomeroy  v.  Chicago,  etc.,  R.  Co.,  25 
Wis.  641,  the  court  said  :  "  Where  there  is  a 
sale  of  a  tract  of  land  upon  which  there  is  an 
obvious  existing  easement  or  burden  of  any 
kind,  like  an  ordinary  highway,  a  railroad,  or 
millpond,  the  fair  presumption,  in  the  ab- 
sence of  any  express  provision  in  the  contract 
upon  the  subject,  is  that  both  parties  act  with 
direct  reference  to  the  apparent  existing  bur- 
den, and  that  the  vendor  demands,  and  the 
purchaser  pays,  only  the  value  of  the  land 
subject  to  it.  This  presumption  is  independ- 
ent of  the  question  whether  the  party  enjoy- 
ing the  easement  has  perfected  his  title  as 
against  the  vendor  or  not.  Nothing  being 
said  upon  the  subject,  they  deal  with  the 
property  in  its  existing  condition  and  upon 
the  assumption  that  it  is  subject  to  all  the 
burdens  to  which  it  appears  to  be  subject. 
This  doctrine  *  *  *  is  directly  applicable  to 
the  solution  of  the  question  now  under  con- 
sideration. For  if  such  is  the  fair  construction 
of  such  a  contract  of  sale,  it  follows  that  if  the 
lands  were  damaged  the  original  owner  ought 
still  to  be  entitled  to  the  compensation,  be- 
cause he  has  suffered  the  loss  in  deducting 
the  amount  of  the  damage  from  the  contract 
price.  The  purchaser,  who  has  paid  only  what 
the  land  was  worth,  subject  to  the  burden, 
and  upon  the  assumption  that  it  was  to  con- 
tinue, has  lost  nothing,  and  ought  to  receive 
nothing." 

3.  Assignment  of  Right  to  Compensation  to 
Vendee. — McFadden  v.  Johnson,  72  Pa.  St. 
335.  13  Am.  Rep.  681  ;  Pomeroy  v.  Chicago, 
etc.,  R.  Co.,  25  Wis.  641. 

4.  Wrongful  Entry.— McLendon  v.  Atlanta, 
etc.,  R.  Co.,  54  Ga.  293.  See  the  title  Tres- 
pass. 

Right  of  Action  for  Tort.  — If  a  railroad  com- 
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Transfer  Pending  Proceedings. — It  has  been  held  that  a  vendee  who  acquires  title 
to  the  land  before  the  conclusion  of  the  condemnation  proceedings  becomes 
entitled  to  the  compensation.1  Thus  if  the  road  be  surveyed  before  the  pur- 
chase, but  not  located  until  afterwards,  a  conveyance  will  carry  the  right  to 
damages.2 

Where  Proceedings  Are  Abandoned. — Where  a  railroad  company  abandons  condem- 
nation proceedings,  pending  which  the  land  is  sold,  and,  after  the  owner  brings 
suit  for  compensation,  files  a  plea  asking  that  the  land  be  condemned,  the 
landowner  is  entitled  to  compensation  for  the  injury  to  the  land  resulting  from 
the  construction  of  the  road  and  for  the  use  of  the  land  occupied  by  the  com- 
pany up  to  the  date  of  the  sale  ;  and  the  vendee  is  entitled  to  compensation  for 


pany  takes  land  without  making  or  tendering 
compensation,  it  is  guilty  of  trespass  for 
which  the  owner  may  bring  action.  This 
claim,  beingachose  in  action  for  a  tort  merely, 
cannot  be  assigned.  In  Allyn  v.  Providence, 
etc.,  R.  Co.,  4  R.  I.  457,  the  court  said:  "  If 
he  [the  vendee]  would  recover  upon  his 
claim,  it  must  appear  that  he  was  the  owner 
of  the  land  at  the  time  it  was  taken.  Who- 
ever was  owner  at  that  time  is  alone  enti- 
tled to  the  damages  occasioned  by  the  tak- 
ing. A  conveyance  of  the  land  after  the 
damages  had  accrued  would  not  convey  the 
right  of  action  for  such  damages.  That  right, 
being  a  right  in  action  only,  could  not  be 
transferred  so  as  to  enable  the  transferee 
to  claim  in  his  own  name  at  law,  and  would 
not  pass  with  the  estate."  The  same  doc- 
trine is  laid  down  in  Chicago,  etc.,  R.  Co.  v. 
Maher,  91  111.  312,  where  it  is  pointed  out  that 
if  the  right  of  action  for  a  tort  cannot  on  well- 
established  principles  be  assigned  at  all,  much 
less  can  it  be  supposed  to  pass  by  the  terms 
of  an  ordinary  deed  of  the  land. 

In  the  case  of  Central  R.  Co.  v.  Hetfield, 
29  N.  J.  L.  206,  this  subject  is  reviewed  at 
length,  the  court  expressing  itself  as  follows: 
"  Where  land  is  thus  seized  unlawfully,  the 
whole  injury  is  done  at  the  first  seizure.  The 
state  holds  the  land.  The  owner  is  entitled 
to  its  full  value.  It  is  seized,  if  seized  at  all, 
for  the  whole  period  it  is  to  serve  as  a  public 
user.  The  whole  injury  is  to  the  person  who 
is  owner  at  the  first  seizure.  If  a  person  buys 
afterward,  he  buys  subject  to  the  public- 
user,  and  all  his  rights  are  subject  thereto. 
There  can  be  no  subsequent  trespass  as 
against  him,  and  the  defendant  can  defend 
himself  under  the  general  issue  without  no- 
tice. *  *  *  It  never  could  be  tolerated  that 
any  private  owner  could  thus,  after  consent 
given,  sever  the  sinews  of  the  national 
strength.  *  *  *  He  is  entitled  to  his  pay, 
either  from  the  government  or  its  agents.  If 
its  agents  enter  without  consent  or  payment, 
he  is  entitled  to  vindictive  as  well  as  real 
damages  in  trespass,  and  the  whole  damage  is 
by  the  original  seizure  and  to  the  original 
owner.  It  follows  that  if  the  defendants 
seized  this  land  without  payment  or  consent, 
they  are  liable  to  the  person  who  owned  the 
land  at  the  time  of  the  seizure  as  for  a 
condemnation,  and  not  to  any  subsequent 
owner.  The  plaintiff's  grantor,  therefore, 
if  anybody,  is  the  one  entitled  to  damages. 
The  right  to  these  damages  has  not  been, 
nor  could  they  be  (being  a  mere  chose  in 
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action),  assigned  to  the  plaintiff.  So  that 
whether  the  defendants  took  possession  orig- 
inally rightfully  or  wrongfully,  it  is  mani- 
fest that  the  present  plaintiff  has  no  legal 
cause  of  action." 

1.  Right  of  Vendee  Pending  Proceedings  to 
Damages. — Roberts  v.  Williams,  15  Ark.  43; 
Curran  v.  Shattuck,  24  Cal.  427;  Carli  v. 
Stillwater,  etc.,  R.  Co.,  16  Minn.  260;  Bean 
v.  Warner,  38  N.  H.  247;  Meginnis  v.  Nuna- 
inaker,  64  Pa.  St.  374. 

Transfer  of  Land  Before  Conclusion  of  Condem- 
nation Proceedings — Case  of  Appeal. — In  Carli  v. 
Stillwater,  etc.,  R.  Co.,  16  Minn.  260,  the 
court  observed:  "  If  the  proceedings  to  con- 
demn the  property  were  completed,  and  the 
company  acquired  title  to  the  easement,  or 
right  of  way  over  the  locus  in  quo,  before  the 
execution  of  the  deed,  Carli  would  take  the 
premises  subject  to  the  right  of  the  company, 
and  the  damages  would  inure  to  the  owner 
of  the  land  at  the  time  the  right  vested  in 
the  company ;  but  if  the  proceedings  were  not 
completed,  but  inchoate,  and  the  company 
did  not  acquire  a  title  to  the  easement  prior 
to  the  execution  of  the  deed,  the  premises 
passed  to  Carli,  and  he  became  the  owner, 
and  the  right  to  damages  was  in  him  as  in- 
cident to  the  ownership."  The  court  then 
quotes  the  statutes  referring  to  the  question 
as  to  whether  on  appeal  the  title  to  the  con- 
demned property  may  pass  before  the  trial 
on  appeal,  and  continues:  "  It  is  apparent, 
we  think,  from  these  sections  that  when  an 
appeal  is  taken  from  the  report  of  the  com- 
missioners, the  title  to  the  premises  sought 
to  be  taken  for  the  use  of  the  road  does  not 
vest  in  the  railroad  company  before  judgment 
upon  the  verdict  or  assessment,  and  the  con- 
clusion is  strengthened  by  a  consideration  of 
the  other  sections  relating  to  this  subject.  It 
is  not  claimed  that  any  payment  was  made 
by  or  on  behalf  of  the  company  to  Schulen- 
berg  under  the  provisions  of  section  21  re- 
ferred to.  The  title  to  the  premises  re- 
mained, therefore,  in  the  owner  of  the  land 
during  the  time  allowed  for  an  appeal. 
Within  this  time  Schulenberg,  the  owner  of 
the  land,  conveyed  the  premises  to  Carli,  and 
the  right  to  recover  damages  for  the  pro- 
posed taking  of  the  premises  for  the  use  of 
the  road  passed  to  him  as  incident  to  the 
ownership  of  the  land." 

2.  Right  of  Purchaser  Pending  Proceedings  to 
Damages.  —  Paducah,  etc.,  R.  Co.  v.  Stovall,  12 
Heisk.  (Tenn.)  1;  Rand  v.  Townshend,  26  Vt. 
670. 
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the  value  of  the  land  taken  and  for  any  such  decrease  in  value  of  the  remaining 
land  as  resulted  from  the  taking  and  permanent  right  to  use.1 

Waiver  of  Compensation  Binds  Vendee. — If  the  landowner  waives  compensation 
for  the  land  taken,  such  waiver  is  binding  on  the  vendee.* 

Where  Transfer  Is  Enforced  by  Specific  Performance. — Where  one  who  had  agreed  to 
purchase  lands  refused  to  complete  the  contract,  but  it  was  later  enforced  by 
specific  performance,  it  was  held  that  the  vendee  was  entitled  to  the  compen- 
sation where  the  land  was  taken  for  a  railroad  before  the  decree  of  specific  per- 
formance.3 

c.  Partners  and  Tenants  in  Common. — Partners  may  recover  damages 
jointly  for  the  taking  of  land  of  which  one  of  them  holds  the  legal  title  for  the 
firm.4 

In  Case  of  Joint  Tenants  the  jury  need  not  apportion  the  amount  payable  among 
the  claimants.5 

d.  Widow  Entitled  to  Dower  Interest. — Where  the  husband's  land 
is  taken  during  his  lifetime,  the  widow  is  not  entitled  to  compensation  by  virtue 
of  her  dower  interest.6 

Right  of  Dower  Consummated — But  where  the  right  of  dower  is  consummated  and 
an  admeasurement  has  been  made,  she  is  entitled  to  compensation  as  the  owner 
of  a  vested  interest.7 

1.  Condemnation  Proceedings  Discontinued. — 
Fordyce  v.  Wolfe,  82  Tex.  239.  In  this  case 
the  court  said  :  "  The  plaintiff  was  the  owner 
of  the  land  at  the  time  the  railway  was  con- 
structed, but  had  sold  it  to  appellant  Measles 
before  the  bringing  of  this  suit.  He  made 
Measles  a  party  defendant,  alleging  that 
when  he  sold  and  conveyed  the  land  to  the 
latter  he  reserved  his  claim  for  damages 
against  the  railway  company.  The  receivers 
prayed  for  a  condemnation  of  the  land  for 
railway  purposes,  and  asked  that  the  dam- 
ages should  be  assessed  in  the  action.  The 
defendant  Measles  pleaded,  alleging  his  pur- 
chase of  the  land  before  the  bringing  of  the 
suit,  and  prayed  for  a  judgment  in  his  favor 
for  all  the  damages  resulting  both  for  the  tres- 
pass and  condemnation.  The  judgment  of  the 
court,  however,  was  that  the  plaintiff  should 
recover  of  the  receivers  not  only  the  dam- 
ages to  the  tract  for  the  construction  of  the 
road,  but  also  compensation  for  the  land  con- 
demned, and  that  defendant  Measles  should 
take  nothing  by  reason  of  his  plea  in  recon- 
vention. Both  the  receivers  and  Measles  ap- 
peal from  the  judgment.  The  receivers  com- 
plain only  that  the  damages  allowed  are 
excessive.  *  *  *  Section  17  of  article  1  of  our 
constitution  provides,  in  effect,  that  no  per- 
son's property  shall  be  taken  for  a  public  use 
without  adequate  compensation  being  made  ; 
and  it  follows,  therefore,  that  the  title  to 
property  which  is  attempted  to  be  appropri- 
ated for  such  purpose  does  not  pass  until  the 
compensation  has  been  paid  or  secured.  If 
the  proceedings  instituted  against  the  appellee 
for  the  condemnation  of  the  land  had  resulted 
in  a  final  decree  assessing  the  damages,  and 
the  damages  had  been  paid,  the  appellant 
Measles,  as  a  purchaser  pendente  lite,  would, 
as  to  the  railway  company  at  least,  have  been 
concluded  thereby.  But  this  proceeding  hav- 
ing been  dismissed,  we  are  of  opinion  that  the 
rights  of  the  parties  to  this  suit  were  in  no 
manner  affected  by  it,  and  that  this  case  is 
to  be  treated  as  if  no  such  action  had  ever  been 


instituted.  At  the  time,  therefore,  when  ap- 
pellee conveyed  the  land  to  Measles,  the  rail- 
way company  was  a  mere  trespasser,  and 
appellee's  title  was  unimpaired  by  its  entry 
upon  and  use  of  its  right  of  way.  He  had, 
however,  a  right  of  action  against  it  for  such 
damages  as  resulted  from  its  trespass.  It  is 
clear,  we  think,  that  by  his  warranty  deed  all 
his  title  to  the  land  passed  to  Measles  ;  and  it 
is  equally  clear  that  his  right  of  action  to  re- 
cover the  damages  for  the  mere  trespass  did 
not  pass.  For  the  latter  he  had  a  right  of  ac- 
tion, and  it  was  not  affected  by  his  conveyance 
to  his  vendee.  The  measure  of  his  damages 
was  the  injury  to  the  land  which  resulted 
from  the  mere  construction  of  the  railway, 
and  compensation  for  the  use  of  so  much  of 
the  land  as  was  occupied  by  the  company  from 
the  time  of  its  entry  until  the  date,  of  his  con- 
veyance to  Measles." 

2.  Waiver  of  Compensation. — Evans  v.  Savan- 
nah, etc.,  R.  Co.,  90  Ala.  54  ;  Haskell  v.  New 
Bedford,  18  Mass.  208  ;  Gurnsey  v.  Edwards, 
26  N.  H.  224  ;  Moore  v.  Roberts,  64  Wis.  538. 

3.  Pinkerton  v.  Boston,  etc.,  R.  Co.,  109 
Mass.  529. 

4.  Reed  v.  Hanover  Branch  R.  Co.,  105 
Mass.  303. 

6.  Apportionment  of  Amount  Recoverable  by 
Joint  Tenants  Not  Necessary. — Grayville,  etc., 
R.  Co.  v.  Christy,  92  111.  337  ;  Ashby  v.  East- 
ern R.  Co.,  5  Met.  (Mass.)  368,  38  Am.  Dec. 
426  ;  Pittsburgh,  etc.,  R.  Co.  v.  Hall,  25  Pa. 
St.  336.  But  it  has  been  held  that  the  dam- 
ages ought  to  be  awarded  separately  if  the 
owner's  interests  can  be  ascertained.  Rup- 
pert  v.  Chicago,  etc.,  R.  Co.,  43  Iowa  490,  14 
Am.  Ry.  Rep.  470. 

6.  Right  of  Widow  Having  a  Dower  Interest 
to  Compensation.  —  Duncan  v.  Terre  Haute, 
85  Ind.  104  ;  French  v.  Lord,  69  Me.  537  ; 
Moore  v.  New  York,  8  N.  Y.  110,  59  Am.  Dec. 
473  ;  Matter  of  Central  Park  Extension  16 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  56  ;  Gwynne  v. 
Cincinnati,  3  Ohio  24,  17  Am.  Dec.  576. 

7.  Todemicr  v.  Aspinwall,  43  111.  401  ;  Mat- 
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e.  Mortgagor  and  Mortgagee — (i)  Mortgagee — General  Rules. —  The 
courts  arc  not  agreed  as  to  the  proper  disposal  of  compensation  when  mort- 
gaged property  is  taken  under  the  power  of  eminent  domain.  A  large  number 
of  cases  hold  that  it  is  the  mortgagee  who  should  be  paid.1 

Mortgagee  an  Owner  of  Real  Estate. — And  it  is  an  established  rule  that  he  is  an 
"  owner  of  real  estate,"  or  "  a  person  interested,"  in  such  a  sense  that  he  is  entitled 
to  compensation  for  the  loss  he  sustains  ;  and  if  in  the  condemnation  proceed- 
ings the  mortgagor  alone  is  recognized  the  title  of  the  mortgagee  is  not  di- 
vested.'2 He  may  bring  trespass,3  or  he  may  foreclose  and  sell  under  the 
mortgage,  first,  the  land  subject  to  the  right  of  way.  If  this  prove  insuffi- 
cient to  discharge  the  mortgage  debt,  then  he  may  sell  the  right  of  way.4 


ter  of  William,  etc..  Streets,  19  Wend.  (N.  Y.) 
679  ;  York  v.  Welsh,  117  Pa.  St.  174.  See 
French  v.  Lord,  69  Me.  537  ;  Bonner  v.  Peter- 
son, 44  111.  253. 

1.  View  that  Compensation  Should  Be  Made  to 
the  Mortgagee — Illinois. — South  Park  Com'rs 
v.  Todd,  112  111.  379. 

Indiana. — Sherwood  v.  Lafayette,  109  Ind. 
411,  58  Am.  Rep.  414. 

Iowa. — Sawyer  v.  Landers,  56  Iowa  422; 
Severin  v.  Cole,  etc.,  R.  Co.,  38  Iowa  463. 

Maine. — Wilson  v.  European,  etc.,  R.  Co., 
67  Me.  358. 

Michigan. — Michigan  Air  Line  R.  Co.  v. 
Barnes,  40  Mich.  383. 

New  Jersey. — Bright  v.  Piatt,  32  N.  J.  Eq. 
362,  31  N.  J.  Eq.  81. 

New  York. — Auburn  Bank  v.  Roberts,  44 
N.  Y.  192  ;  Matter  of  John,  etc.,  Streets,  19 
Wend.  (N.  Y.)  659  ;  Astor  v.  Hoyt,  5  Wend. 
(N.  Y.)  603. 

Rhode  Island. — Warwick  Sav.  Inst.  v.  Prov- 
idence, 12  R.  I.  144. 

Vermont. — Wade  v.  Hennessy,  55  Vt.  207  ; 
Hagar  v.  Brainerd,  44  Vt.  294. 

Wisconsin. — Wooster  v.  Sugar  River  Valley 
R.  Co.,  57  Wis.  311,  10  Am.  &  Eng.  R.  Cas. 
499. 

Mortgagee's  Authorization  of  Mortgagor  to  Ob- 
tain Compensation. — In  a  Missouri  case  it  was 
held  that  a  direction  by  the  mortgagee  to  the 
owner  of  the  equity  of  redemption  to  obtain 
all  the  damages  possible  from  a  railroad 
company  proposing  to  construct  its  road 
through  the  mortgaged  premises  did  not 
amount  to  a  waiver  of  prepayment,  since  the 
relation  between  mortgagor  and  mortgagee 
was  not  that  of  principal  and  agent.  Sny- 
der v.  Chicago,  etc.,  R.  Co.,  112  Mo.  527. 
In  this  case  the  court  observed:  "We 
are  asked  by  defendant  to  apply  these 
principles  of  estoppel  to  the  mortgagees  of 
land,  and,  through  them,  to  purchasers  at 
foreclosure  sales.  While  a  mortgagee  or 
beneficiary  in  a  deed  of  trust  has  no  further 
beneficial  interest  in  the  land  than  of  secur- 
ity for  his  debt,  there  is  no  doubt  that  he  can, 
by  words  or  active  conduct,  estop  himself  to 
claim  even  the  security  ;  but  as  he  has  such 
limited  interest,  and  has  no  possession  or 
control  of  the  land,  it  is  quite  evident  that 
conduct  which  would  estop  the  owner  might 
not  estop  the  mortgagee.  It  was  accordingly 
held  in  McShane  v.  Moberly,  79  Mo.  45,  7 
Am.  &  Eng.  Corp.  Cas.  405,  that  mere  silent 
acquiescence  would  not  be  sufficient.  In 
that  case  the  mortgagee  of  a  tract  of  land 
Stood  by  and  saw  the  mortgagor  lay  it  out 
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into  lots,  blocks,  and  streets,  and  dedicate 
the  streets  to  public  uses,  and  saw  the 
city  accept  the  streets  and  adopt  them 
as  public  highways.  It  was  held  that  a  sale 
of  land  under  the  mortgage  passed  the 
title  to  the  purchaser  freed  of  the  public 
easement.  The  court  says  :  '  The  interest  of 
the  mortgagee  in  the  premises  is  the  amount 
of  his  mortgage  debt  expressed  upon  the  face 
of  his  deed;  and,  as  before  foreclosure  the 
right  of  redemption  resides  with  the  owner  of 
the  equity  of  the  redemption,  the  mortgagee 
had  a  right  to  presume  that  the  city,  when  it 
began  to  deal  with  the  premises,  would,  and 
that  it  intended  to,  perform  its  obligation  to 
redeem.  It  cannot  be  maintained,  on  such 
a  state  of  facts  as  disclosed  by  this  record; 
that  the  assignee  of  the  mortgagor  may  not 
only  neglect  the  performance  of  his  duty 
to  redeem,  if  he  wants  the  land,  but  that 
having  neglected  it,  he  can  go  onto  the 
land,  and  because  he  changes  its  face 
with  streets  he  will  acquire  the  land 
free  from  the  mortgage  altogether.  So  long^ 
as  the  mortgagee  is  guilty  of  no  laches,  no 
neglect,  no  fraud,  he  may  point  to  his  deed 
of  record  as  his  caveat,  warning  all  comers  of 
his  rights  and  their  peril  in  dealing  with  the 
premises.'  In  this  case  we  are  unable  to 
see  that  there  is  any  question  of  waiver  of 
prepayment  by  any  word  or  act  of  plaintiff. 
The  evidence  shows  that  he  advised  or  di- 
rected Wood,  the  mortgagor  in  possession, 
to  get  all  the  damages  possible  for  the  right 
of  way.  Wood  did  contract  for  the  compen- 
sation, received  the  money,  and  granted  to 
defendant  the  right  of  way.  Plaintiff  at 
most  only  authorized  Wood  to  agree  upon 
and  collect  the  damages.  He  gave  no  author- 
ity to  waive  prepayment.  The  extent  to 
which  plaintiff  was  bound,  then,  depends 
upon  the  authority  he  gave  Wood,  and  what 
was  done  under  that  authority.  The  rela- 
tion between  mortgagor  and  mortgagee  does 
not  constitute  one  the  agent  of  the  other, 
and  the  former  has  no  power  by  virtue  of  the 
relation  to  do  any  act  which  would  impair 
the  security  or  alter  the  condition  of  the 
mortgaged  property." 

2.  Severin  v.  Cole,  etc.,  R.  Co.,  38  Iowa 
463;  Michigan  Air  Line  R.  Co.  v.  Barnes,  40 
Mich.  383;  Piatt  v.  Bright,  29  N.  J.  Eq.  128; 
Livermon  v.  Roanoke,  etc.,  R.  Co.,  109  N. 
Car.  52,  51  Am.  &  Eng.  R.  Cas.  562. 

3.  Wilson  v.  European,  etc.,  R.  Co.,  67  Me. 
358. 

4.  Severin  v.  Cole,  etc.,  R.  Co.,  38  Uwa 
463;  Dodge  v.  Omaha,  etc.,  R.  Co.,  20  Neb. 
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Compensation  Paid  into  Court. — Where  proceedings  are  begun  by  the  mortgagor 
alone,  the  mortgagee  may  apply  to  have  the  compensation  paid  into  court  and 
a  proportional  part  paid  to  him  on  account  of  his  loss.1 

Eedemption  of  Mortgaged  Land  by  Expropriator.  ■ —  Where  a  company  enters  upon 

land  without  making  compensation  to  the  mortgagee,  it  may  redeem  the  lands 
from  the  lien  of  the  mortgage  on  payment  of  a  ratable  proportion  of  the 
mortgage  debt,  which  it  must  do  to  the  full  value, of  the  property  at  the  time 
of  its  appropriation,  with  interest  if  need  be,  irrespective  of  the  improvements 
put  thereon  by  the  company.2 

(2)  Mortgagor — Mortgagee  Not  to  Be  Considered  by  Expropriator. — Other  cases  have 
held  that  payment  of  compensation  should  be  made  to  the  mortgagor  and  that 
the  mortgagee  has  only  a  personal  claim  upon  him.3  In  some  of  the  cases  it 
has  been  declared  that,  unless  it  is  clearly  provided  otherwise  by  statute,  a 
mortgagee  out  of  possession  has  no  interest  that  need  be  considered.4 


276;  North  Hudson  County  R.  Co.  v.  Booraem, 

28  N.  J.  Eq.  450;  Adams  v.  St.  Johnsbury, 
etc.,  R.  Co.,  57  Vt.  240;  Kennedy  v.  Mil- 
waukee, etc.,  R.  Co.,  22  Wis.  581. 

Mortgagees  of  Franchises  and  Easements  of 
Railway  Companies. — The  mortgagees  of  the 
franchises  and  easements  of  a  railway  com- 
pany need  not  be  made  parties  to  a  proceed- 
ing to  condemn  a  right  of  way  across  its  tract 
for  a  street  if  the  tract  is  not  disturbed  and 
the  company  is  left  in  control  of  the  road. 
Matter  of  First  Street,  58  Mich.  641. 

1.  Bight  of  Mortgagee  Where  Proceedings  Are 
Begun  by  Mortgagor  Alone.  —  Piatt  v.  Bright, 

29  N.  J.  Eq.  128,  31  N.  J.  Eq.  8r. 
Proceedings  Subject  to  New  Mortgage — Notice 

to  Mortgagee.  —  In  Gray  v.  Case,  51  N.  J.  Eq. 
426,  it  was  held  that  if,  in  proceedings  by  a 
railroad  company  to  condemn  lands  under  its 
charter,  it  fails  to  give  notice  to  a  mortgagee, 
and  such  mortgagee  surrenders  his  mortgage, 
and  accepts  another  from  the  owner  of  the 
premises  for  a  larger  sum,  which  he  has  re- 
corded duringthe  pendency  of  the  proceedings 
to  condemn,  but  before  the  award  is  filed  in 
the  office  of  the  clerk,  the  condemnation  pro- 
ceedings are  subject  to  such  new  mortgage, 
and  the  distribution  of  the  moneys  awarded 
to  the  owner  will  not  bar  the  mortgagee  from 
recovering  the  whole  amount  of  said  award 
and  interest,  or  so  much  as  may  be  necessary 
to  pay  the  balance  due,  after  the  sale  of  the 
lands  covered  by  the  mortgage  and  not  in- 
cluded in  the  condemnation.  It  was  also 
held  that  in  such  case  the  mortgagee  is  not 
chargeable  with  neglect  if  he  files  his  bill  at 
any  time  within  the  statutory  period. 

Compensation  Wrongfully  Paid  to  Mortgagor. — 
Where  a  city  condemns  mortgaged  land  for  a 
street  and  pays  the  damages  assessed  to  the 
mortgagor,  the  mortgagee  is  entitled  to  re- 
cover the  amount  of  the  award  from  the  city 
as  an  equivalent  of  the  land  taken.  Sher- 
wood v.  Lafayette,  109  Ind.  411,  58  Am.  Rep. 
414. 

Bight  of  Mortgagor  When  Mortgage  Debt  Ex- 
ceeds Value  of  Property. — If  the  mortgage  debt 
exceeds  the  value  of  the  property,  the  mort- 
gagor receives  nothing.  Matter  of  Brooklyn, 
73  Hun  (N.  Y.)  499. 

2.  Contribution  by  Expropriator  on  Foreclosure 
of  Prior  Mortgage.  — North  Hudson  County 
R.  Co.  v.  Booraem,  28  N.  J.  Eq.  450,  14  Am. 


Ry.  Rep.  202;  Dows  v.  Congdon,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  571;  Kennedy  v. 
Milwaukee,  etc.,  R.  Co.,  22  Wis.  581;  Matter 
of  New  York  Cent.  R.  Co.,  20  Barb.  (N.  Y.) 
419. 

3.  View  that  the  Compensation  Should  Be 
Paid  the  Mortgagor. — Read  v.  Cambridge,  126 
Mass.  427  ;  Meacham  v.  Fitchburg  R.  Co.,  4 
Cush.  (Mass.)  291;  Schuylkill  Nav.  Co.  v. 
Thoburn,  7  S.  &  R.  (Pa.)  411;  Breed  v. 
Eastern  R.  Co.,  5  Gray  (Mass.)  470,  note. 

Thus  in  a  recent  Missouri  case  it  was  held 
that  when  mortgaged  land  is  taken  the  com- 
pensation should  be  paid  to  the  mortgagor, 
since  the  damages  awarded  stand  in  the  place 
of  the  land  and  can  be  subjected  to  the 
payment  of  the  mortgage.  Thompson  v. 
Chicago,  etc.,  R.  Co.,  no  Mo.  147.  In  this 
case  the  court  said  :  "  In  the  proceeding  to 
condemn  lot  17  the  commissioners  assessed 
the  damages  at  five  hundred  dollars,  and 
stated  in  their  report  that  this  sum  was 
the  damages  B.  F.  Sanders,  the  owner  of 
the  equity  of  redemption,  had  sustained, 
without  referring  to  plaintiff's  interest, 
and  this  is  assigned  for  error.  The  pro- 
ceedings show,  however,  that  the  damages 
awarded  covered  the  full  value  of  the  whole 
lot.  This  seems  to  be  an  appropriate,  if  not 
the  proper,  course  to  pursue,  where  an  incum- 
brancer is  made  a  party  to  a  condemnation 
proceeding.  The  damages  awarded  to  the 
owner  stand  instead  of  the  land,  and  can  be 
subjected  to  the  payment  of  the  incumbrance. 
Calumet  River  R.  Co.  v.  Brown,  136  111.  322, 
47  Am.  &  Eng.  R.  Cas.  199;  Goodrich  v. 
Atchison  County,  47  Kan.  355.  'The  burden 
of  proof  is  on  the  mortgagee  to  show  to  what 
extent  he  has  a  claim  upon  the  funds,  and 
that  question  is  then  litigated  between  the 
parties  in  interest,  and  not  at  the  cost  of  the 
takerof  the  land.'  '  The  landowner  is  entitled 
to  full  damages,  and  the  question  as  to  the 
distribution  of  the  money  between  the  mort- 
gagees is  a  question  which  does  not  concern 
the  plaintiff.'  "  Chicago,  etc.,  R.  Co.  v.  Baker, 
102  Mo.  553. 

4.  Mortgagee's  Interest  Not  Considered  Unless 
Otherwise  Provided  by  Statute.— Schumacker 
v.  Toberman,  56  Cal.  508  ;  Whiting  v.  New 
Haven,  45  Conn.  303;  Crane  v.  Elizabeth,  36 
N.  J.  Eq.  339;  Parish  v.  Gilmanton,  11  N.  H. 
293.     See  also  Farnsworth  v.   Boston,  126 
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Consequential  Injuries. — The  mortgagee  cannot  recover  for  consequential  inju- 
ries to  the  mortgaged  property  from  the  construction  of  a  railroad  where  the 
mortgagor  has  without  fraud  made  an  amicable  settlement.1 

/.  Tenants  and  Lessees. — Tenants  and  lessees  are  entitled  to  such 
compensation  as  will  correspond  to  their  interest  in  the  leased  premises  when 
part  or  all  of  the  tract  has  been  taken.2  And  payment  to  the  landlord,  where 
a  tenant  is  in  possession,  does  not  discharge  the  liability  of  the  expropriator 
to  the  tenant.3 

Tenant  Taking  Lease  Pending  the  Proceedings. — It  has  been  held  that  where  a 
lease  is  taken  pending  the  proceedings  to  condemn  the  land,  the  lessee  has  no 
claim  for  damages.4 

g.  Tenants  for  Life  and  Remaindermen— Tenants  for  life  and  remain- 
dermen are  entitled  to  have  damages  apportioned  between  them.5 

h.  Heirs  and  Administrators.— The  heir,  and  not  the  administrator,  of 
the  owner  of  the  land  is  entitled  to  the  compensation  if  he  dies  before  the  land 
lias  been  taken.6  But  if  the  land  is  taken  during  the  owner's  life,  the  compen- 
sation should  be  paid  to  his  administrator.7 

Indiana. — Burbridge  v.  New  Albany,  etc., 
R.  Co.,  g  Ind.  546. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Thompson,  10  Md.  76. 

New  York.  —  Muller  v.  Earle,  35  N.  Y. 
Super.  Ct.  461;  Coutant  v.  Catlin,  2  Sandf. 
Ch.  (N.  Y.)  485;  Matter  of  William,  etc., 
Streets,  19  Wend.  (N.  Y.)  678;  Turner  v. 
Williams,  10  Wend.  (N.  Y.)  140. 

Pennsylvania. — Dyer  v.  Wightman,  66  Pa. 
St.  425;  North  Pennsylvania  R.  Co.  v.  Davis, 
26  Pa.  St.  238;  Brown  v.  Powell,  25  Pa.  St. 
229;  Allegheny,  etc.,  Turnpike  Road  Co.  v. 
Brosi,  22  Pa.  St.  29;  Frost  v.  Earnest,  4 
Whart.  (Pa.)  86. 

Virginia.  —  Alexandria,  etc.,  R.  Co.  v. 
Faunce,  31  Gratt.  (Va.)  761. 

3.  Levee  Com'rs  v.  Johnson,  66  Miss.  248; 
Lafferty  v.  Schuylkill  River  East  Side  R.  Co., 
124  Pa.  St.  297. 

4.  Where  the  Lease  Is  Taken  Pending  the 
Proceedings. — Chicago  v.  Messier,  38  Fed. 
Rep.  302. 

5.  Bight  of  Tenant  and  Remainderman  to 
Apportionment  of  Damages — England. — In  re 
Pfleger,  L.  R.  6  Eq.  426  ;  In  re  Phillips,  L.  R. 
6  Eq.  250. 

Connecticut. — Shelton  v.  Derby,  27  Conn. 
414. 

Indiana. — Burbridge  v.  New  Albany,  etc., 
R.  Co.,  9  Ind.  546. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Bentley,  88  Pa.  St.  178  ;  Reading  R.  Co.  v. 
Boyer,  13  Pa.  St.  497  ;  Crangle  v.  Harrisburg, 
1  Pa.  St.  132. 

Tennessee. — Colcough  v.  Nashville,  etc.R. 
Co.,  2  Head  (Tenn.)  171. 

Vermont. — Austin  v.  Rutland  R.  Co.,  45 
Vt.  215. 

6.  Right  of  Owner's  Heirs  to  the  Compensa- 
tion.—  Peoria,  etc.,  R.  Co.  v.  Rice,  75  111. 
329;  Satterfield  v.  Crow,  8  B.  Mon.  (Ky.) 
553  ;  Neal  v.  Knox,  etc.,  R.  Co.,  61  Me.  298  ; 
Boynton  v.  Peterborough,  etc.,  R.  Co.,  4 
Cush.  (Mass.)  467  ;  Boonville  v.  Ormrod,  26 
Mo.  193  ;  Ballou  v.  Ballou,  78  N.  Y.  325  : 
Oliver  v.  Pittsburgh,  etc.,  R.  Co.,  131  Pa.  St. 
408,  17  Am.  St.  Rep.  814.  See  Mitchell  v. 
Metropolitan  El.  R.  Co.,  134  N.  Y.  11. 

7.  Right   of  Owner's  Administrator  to  the 
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Mass.  1;  Astor  v.  Hoyt,  5  Wend.  (N.  Y.)  603; 
Knoll  v.  New  York,  etc.,  R.  Co.,  121  Pa.  St. 
467;  Keystone  Bridge  v.  Summers,  13  W.  Va. 
4/6. 

Mortgagor  in  Possession  Deemed  the  Owner. 

—  In  Kansas  it  has  been  held  that  for  all  pur- 
poses of  appropriating  a  right  of  way  for  a 
railroad  through  mortgaged  premises  the 
mortgagor  in  possession  is  to  be  regarded  as 
the  owner,  and  not  the  mortgagee.  In  Rand 
v.  Ft.  Scott,  etc.,  R.  Co.,  50  Kan.  114,  the 
court  observed:  "  The  claim  that  the  mort- 
gagee is  an  owner  within  the  meaning  of  the 
statutes  regulating  condemnation  proceed- 
ings, has  been  adjudicated  against  this  view 
by  this  court  in  the  very  recent  case  of  Good- 
rich v.  Atchison  County,  47  Kan.  355,  where- 
in it  is  expressly  held  that  the  mortgagor  in 
possession  is  the  owner  within  the  meaning 
of  our  statutes.  The  resulting  logic  of  that 
case  is,  that  after  the  condemnation  money  is 
deposited  with  thecounty  treasurer, and  possi- 
bly before, the  mortgagee  may  take  legal  steps 
to  protect  his  interest  in  the  fund  created 
out  of  the  land  subject  to  his  mortgage.  It 
may  well  be  doubted  whether  the  plaintiff 
in  error  can  challenge  the  regularity  of  the 
condemnation  proceedings  in  this  collateral 
way.  If  the  amount  of  land  appropriated 
was  so  large  as  to  impair  his  security,  or  if 
for  any  other  reason  his  interests  were  en- 
dangered, even  under  these  circumstances  he 
could  not  intervene  in  the  proceedings  them- 
selves, but  must  enforce  his  right  by  pro- 
ceedings to  have  all  or  a  part  of  the  dam- 
ages awarded  held  and  finally  appropriated 
to  the  satisfaction  of  his  mortgage  lien.  It 
would  seem,  therefore,  that  in  this  collateral 
way  he  has  no  right  to  attack  even  the 
regularity  of  the  condemnation  proceedings." 
And  in  Chicago,  etc.,  R.  Co.  v.  Sheldon,  53 
Kan.  169,  it  was  held  that  the  mortgagee  is 
not  an  owner  within  the  meaning  of  the 
statute  relating  to  condemnation  proceedings. 

1.  Mortgagee  Not  Entitled  to  Compensation  for 
Consequential  Injuries.  —  Knoll  v.  New  York, 
etc.,  R.  Co.,  121  Pa.  St.  467. 

2  Right  of  Tenants  and  Lessees  Respectively 
to  Compensation  — Illinois.  — Chicago,  etc.,  R. 
Co.  v.  Dresel,  110  111.  89. 
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Who  Liable  for  Damages. 


i.  Owner  of  a  Judgment  Lien. — It  has  been  held  that  the  owner  of  a 
judgment  lien  upon  land  taken  under  the  right  of  eminent  domain  has  no  such 
interest  as  entitles  him  to  compensation.1 

J.  Payment  into  Court. — If  the  owner  of  the  land  is  unknown,  or  if 
there  are  conflicting  claims,  or  doubt  for  any  reason  as  to  who  is  entitled  to 
compensation,  the  money  may  be  paid  into  court  and  the  company  thereupon 
obtains  a  clear  title.2 

10.  Who  Liable  for  Damages. — The  party  in  whose  interest  the  right  of 
eminent  domain  is  exercised  is  the  one  who  is  liable  for  damages.  Difficulty 
on  this  point  arises  only  where  there  is  more  than  one  party  interested. 
Where  two  corporations  are  jointly  interested,  they  are  jointly  liable  for  the 
compensation;  e.g.,  if  two  railroad  companies  are  authorized  by  statute  jointly 
or  severally  to  locate,  construct,  and  maintain  a  railroad,  and  they  file  a  joint 
location,  they  are  jointly  liable  for  the  damages.3 

Where  a  Kailroad  Company  Purchase*  Railroad  Property,  it  takes  it  subject  to  the  duty 
of  making  compensation  for  land  appropriated  wrongfully  by  the  predecessor, 
unless  the  owner  is  estopped  from  claiming  it.4 

Joint  Improvement  by  Railroad  and  Municipal  Corporation. — Where  a  railroad  and  a 
municipality  improve  a  railroad  crossing,  the  railroad  building  a  bridge  over 
the  tracks  and  the  municipality  doing  the  grading,  the  railroad  is  liable  for  any 
change  in  grade,  for  it  is  in  its  interest  that  the  work  is  done.5 

Occupation  of  Street  by  Railroad  Company.— So  where  a  city  authorizes  a  railroad 
to  lay  its  tracks  in  the  street,  the  railroad  company  is  generally  held  liable  for 
damages  to  abutting  owners.6 


Compensation. — Welles  v.  Cowles,  4  Conn.  182, 
10  Am.  Dec.  115  ;  Neal  v.  Knox,  etc.,  R.  Co., 
61  Me.  298  ;  Moore  v.  Boston,  8  Cush.  (Mass.) 
274  ;  Boynton  v.  Peterborough,  etc.,  R.  Co., 
4  Cush.  (Mass.)  467  ;  Hotchkiss  v.  Auburn, 
■etc.,  R.  Co.,  36  Barb.  (N.  Y.)  600  ;  Howcott  v. 
Warren,  7  Ired.  L.  (N.  Car  )  20  ;  Harshbarger 
v.  Midland  R.  Co.,  131  Ind.  177. 

See  the  title  Executors  and  Administra- 
tors. 

1.  Right  of  Owner  of  a  Judgment  Lien  to 
Compensation  Denied.  —  In  Watson  v.  New 
York  Cent.  R.  Co.,  47  N.  Y.  157.  the 
court  said  :  "  All  persons  having  propri- 
etary interests  are  entitled  to  compensation, 
for  the  aggregate  of  those  interests  con- 
stitute the  ownership  or  fee.  *  *  *  But  a 
judgment  creditor  of  an  owner  has  no  estate 
or  proprietary  interest  in  the  land.  He 
stands  wholly  upon  the  law,  which  gives  him 
s.  remedy  for  the  collection  of  his  debt  by  a 
sale  of  the  land  under  execution  in  case  suffi- 
cient personal  property  of  the  debtor  should 
not  be  found.  *  *  *  The  duration  of  this  lien, 
and  the  mode  of  its  enforcement  and  dis- 
charge, are  subjects  which  appertain  to  the 
laws  for  the  collection  of  debts,  and  the  rules 
upon  those  subjects  have  been  changed  from 
time  to  time  according  to  the  will  of  the 
legislature.  *  *  *  There  can  therefore  be  no 
doubt  of  the  validity  of  a  provision  causing 
the  lien  of  a  judgment  not  ripened  into  a 
title  by  sale  to  be  superseded  by  the  taking 
of  the  land  under  proceedings  in  exercise  of 
the  right  of  eminent  domain,  on  payment  of 
compensation  to  the  owner  of  the  land." 

2.  Payment  of  Money  into  Court —  United 
States. — Jones  v.  Florida,  etc.,  R.  Co.,  41  Fed. 
Rep.  70;  U.  S.  v.  Dunnington,  146  U.  S. 
333. 
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California. — San  Francisco,  etc.,  R.  Co.  v. 
Mahoney,  29  Cal.  112. 

Illinois. — South  Park  Com'rs  v.  Todd,  112 
111.  379  ;  Chicago,  etc.,  R.  Co.  v.  Prussing,  96 
111.  203  ;  McCormick  v.  West  Chicago  Park 
Com'rs,  118  111.  655. 

New  York. — Matter  of  Public  Parks,  73  N. 
Y.  560;  Matter  of  New  York  Cent.  R.  Co., 
20  Barb.  (N.  Y.)  419  ;  Wiggin  v.  New  York,  9 
Paige  (N.  Y.)  16. 

Pennsylvania.  —  Philadelphia  v.  Dyer,  41 
Pa.  St.  463. 

Vermont.  —  Haswell  v. 
Co.,  23  Vt.  228. 

Virginia. — Robinson  v. 
348. 

Wisconsin. — Wooster  v 
ley  R.  Co.,  57  Wis.  311 
Cas.  499. 

Judgment  Creditor's  Right  to  Have  Money  Paid 
into  Court. — Thus  it  has  been  held  that  a 
judgment  creditor  may  have  the  money  paid 
into  court  in  order  to  insure  payment  of  the 
debt.     Ahlhauser  v.  Dowd,  74  Wis.  400. 

3.  Liability  of  Joint  Expropriators. — Grand 
Junction  R.,  etc.,  Co.  v.  Middlesex  County, 
14  Gray  (Mass.)  553. 

4.  Liability  of  Railroad  Company  for  Wrongful 
Appropriation  by  Predecessor. — Organ  v.  Mem- 
phis, etc.,  R.  Co.,  51  Ark.  235;  Ilendrick  v. 
Carolina  Cent.  R.  Co.,  101  N.  Car.  617. 

5.  Burritt  v.  New  Haven,  etc.,  Co.,  42 
Conn.  174. 

6.  Liability  of  Railroad  Occupying  Streets 
under  Municipal  Authority. — Frith  v.  Dubuque, 
45  Iowa  406;  Denver  v.  Bayer,  7  Colo.  113. 
See  the  title  Streets  and  Sidewalks. 

In  Burkam  v.  Ohio,  etc.,  R.  Co.,  122  Ind. 
344,  the  court  observed:  "  We  have  no  doubt 
that  an  abutting  owner  has  a  proprietary 
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Owner's  Lien  for. 


11.  Effect  of  Payment.  — By  paying  the  compensation  or  depositing  it  as  re- 
quired by  law,  the  corporation  acquires  title,  and  a  vested  right  to  the 
property.1 

Payment  Estops  the  Owner  from  claiming  further  damages  which  are  alleged 
not  to  have  been  considered.3 

Contract  Relating  to  Appropriation  Not  Affected  by  Payment. — But  payment  does  not 
prevent  the  owner  from  compelling  the  company  to  fulfil  any  contract  entered 
into  with  reference  to  the  appropriation.3 

12.  Owner's  Lien  for  Unpaid  Compensation. — When  land  is  taken  and  entry 
made  upon  it  without  compensation  being  first  made,  the  owner  has  a  lien 
upon  the  land  for  the  unpaid  compensation,  and  this  lien  follows  the  land  into 
the  hands  of  subsequent  purchasers  and  may  be  enforced  against  the  person 
in  possession.4 

Attachment  of  Lien  as  Against  Lessees  and  Mortgagees. — This  lien  runs  against  lessees 
and  mortgagees  as  well  as  against  purchasers.5 

Lien  Not  Affected  by  Insolvency  of  Expropriator. — The  fact  that  the  expropriator  of 
the  land  is  insolvent,  and  that  its  property  passes  into  the  hands  of  a  receiver, 
does  not  affect  the  lien.6 


right  in  the  street  of  whish  he  cannot  be 
deprived  without  compensation.  *  *  *  But 
it  by  no  means  follows  from  this  that  a  city  in 
granting  a  right  to  a  railroad  company  to  use 
a  street  deprives  the  abutter  of  his  property. 
The  grant  by  the  municipal  corporation  trans- 
fers no  proprietary  rights  of  the  abutter,  it 
simply  grants  the  privilege  the  city  has 
power  to  grant.  In  granting  such  a  privilege 
a  city  exercises  a  power  delegated  to  it  by 
the  sovereign,  and  it  is  not  liable  for  exer- 
cising such  a  power.  Mobile  v.  Louisville, 
etc.,  R.  Co.,  84  Ala.  115,  5  Am.  St.  Rep.  342. 
Notwithstanding  the  grant  by  the  municipal- 
ity, the  abutting  owner  has  a  right  to  re- 
cover such  damages  as  he  may  have  sus- 
tained by  the  additional  burden  imposed 
upon  his  land.  White  v.  Chicago,  etc., 
R.  Co.,  122  Ind.  317.  But  the  right  of 
the  abutter  to  compensation  is  against  the 
railroad  company,  and  not  against  the 
city." 

1.  Title  Acquired  on  Payment  of  Compensation. 

— New  Orleans,  etc.,  R.  Co.  v.  Jones,  68  Ala. 
48,  2  Am.  &  Eng.  R.  Cas.  425  ;  Chicago  v. 
Barbian,  80  III.  482;  Baltimore  v.  Hook,  62 
Md.  371,  7  Am.  &  Eng.  Corp.  Cas.  442  ; 
Beekman  v.  Saratoga,  etc.,  R.  Co.,  3  Paige 
(N.  Y.)  45,  22  Am.  Dec.  679;  International, 
etc.,  R.  Co.  v.  Benitos,  59  Tex.  326,  10  Am. 
&  Eng.  R.  Cas.  122. 

2.  Payment  Estops  Owner  from  Recovering 
Further  Damages. — Hitchcock  v.  Danbury, 
etc.,  R.  Co.,  25  Conn.  516;  Baltimore,  etc., 
R.  Co.  v.  Johnson,  84  Ind.  420,  10  Am.  & 
Eng.  R.  Cas.  408;  Lafayette  Plankroad  Co. 
v.  New  Albany,  etc.,  R.  Co.,  13  Ind.  90,  74 
Am.  Dec.  246;  Perley  v.  Boston,  etc.,  R.  Co., 
57  N.  H.  212;  Southside  R.  Co.  v.  Daniel,  20 
Gratt.  (Va.)  344;  Grafton  v.  Baltimore,  etc., 
R.  Co.,  21  Fed.  Rep.  309,  17  Am.  &  Eng.  R. 
Cas.  200;  Manning  v.  Eastern  Counties  R. 
Co.,  12  M.  &  W.  237. 

3.  Jones  v.  Seligman,  81  N.  Y.  191,  3  Am. 
&  Eng.  R.  Cas.  236. 

4.  Lien  of  Owner  for  Unpaid  Damages — Eng- 
land.— Sedgwick  v.  Watford,  etc.,  R.  Co.,  36 
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L.  J.  Ch.  379;  Viner  v.  Hoylake  R.  Co.,  17 
W.  R.  92. 

Arkansas.  —  Organ  v.  Memphis,  etc.,  R. 
Co.,  51  Ark.  235. 

Georgia.  —  Gammage  v.  Georgia  Southern 
R.  Co.,  65  Ga.  614. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  Allen, 
113  Ind.  308,  3  Am.  St.  Rep.  650. 

Iowa.  —  Harbach  v.  Des  Moines,  etc.,  R. 
Co.,  80  Iowa  593. 

Massachusetts. — Drury  v.  Midland  R.  Co., 
127  Mass.  571;  New  Bedford  R.  Co.  v.  Old 
Colony  R.  Co.,  120  Mass.  397;  Boston,  etc.,  R. 
Corp.  v.  Midland  R.  Co.,  1  Gray  (Mass.)  340. 

Mississippi.  —  Williams  v.  New  Orleans, 
etc.,  R.  Co.,  60  Miss.  689,  20  Am.  &  Eng.  R. 
Cas.  378. 

New  Jersey. — New  York,  etc.,  R.  Co.  v. 
Stanley,  34  N.  J.  Eq.  55. 

Ohio.  —  Dayton,  etc.,  R.  Co.  v.  Lewton,  20 
Ohio  St.  401. 

Pennsylvania. — Buffalo,  etc. ,  R.  Co.  v.  Har- 
vey, 107  Pa.  St.  319;  Philadelphia,  etc.,  R. 
Co.  v.  Cooper,  105  Pa.  St.  239. 

South  Carolina. — Gillison  v.  Savannah,  etc., 
R.  Co.,  7  S.  Car.  173. 

Vermont.  —  Adams  v.  St.  Johnsbury,  etc., 
R.  Co.,  57  Vt.  240,  25  Am.  &  Eng.  R.  Cas. 
172;  Kendall  v.  Missisquoi,  etc.,  R.  Co.,  55 
Vt.  438,  14  Am.  &  Eng.  R.  Cas.  423;  Matthews 
v.  Lucia,  55  Vt.  308;  Child  v.  Allen,  33  Vt. 
476;  Root  v.  Lord,  23  Vt.  568. 

Wisconsin. — Pfeifer  v.  Sheboygan,  etc.,  R. 
Co.,  18  Wis.  155,  86  Am.  Dec.  751. 

Doctrine  Denied. — In  a  few  cases  this  doctrine 
is  denied.  Forward  v.  Hampshire,  etc., Canal 
Co.,  22  Pick.  (Mass.)  462;  People  v.  Michigan 
Southern  R.  Co.,  3  Mich.  496. 

5.  Lien  Enforceable  Against  Lessees  and  Mort- 
gagees. —  Hibbs  v.  Chicago,  etc.,  R.  Co.,  39 
Iowa  340;  Holbert  v.  St.  Louis,  etc.,  R.  Co., 
45  Iowa  23;  Lycoming  Gas,  etc.,  Co.  v.  Mover, 
99  Pa.  St.  615;  White  v.  Nashville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)  51S;  Gilman  v.  Sheboy- 
gan, etc.,  R.  Co.,  40  Wis.  653. 

6.  Bridgman  v.  St.  Johnsbury,  etc.,  R.  Co., 
58  Vt.  198. 
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EMINENT  DOMAIN.  Bights  of  the  Landowner. 


Laches  in  Asserting  the  Lien. —  But  there  may  be  such  delay  in  asserting  the  lien 
that  it  will  not  be  considered  by  the  courts.1 

In  Begard  to  Costs  the  same  rule  as  applies  to  damages  has  been  laid  down.8 
13.  Waiver  of  Compensation. — The  landowner  may  waive  his  claim  to  compen- 
sation. This  may  be  done  verbally  to  the  commissioners  who  assess  damages,3 
or  by  written  agreement,4  or  by  his  conduct,  such  as  allowing  the  land  to  be 
appropriated  and  used  for  a  long  time  without  insisting  on  his  claim  for  dam- 
ages.5 

VIII.  Eights  of  the  Pasties — Afteb  Condemnation— 1.  Eights  of  the  Land- 
owner— a.  Title  to  the  Land  and  Use  Thereof. — In  most  cases  where 
land  is  condemned  only  an  easement  is  taken.  The  fee  remains  in  the  origi- 
nal owner,  and  he  may  use  the  land  for  every  purpose  not  incompatible  with 
the  use  to  which  it  has  been  appropriated.6 

Bights  to  Timber,  Materials,  and  Herbage. — The  materials  and  timber  situated 
upon  the  land  taken  for  a  right  of  way  remain  the  property  of  the  landowner, 
and  the  company  has  no  right  to  remove  any  part  of  them  except  such  as  may 
be  necessary  for  the  construction  and  repair  of  the  public  work.7  The  grass 
growing  upon  the  land  may  be  removed  by  the  owner.8 

1.  Lien  Extinguished  by  Owner's  Laches. — In 

Michigan  a  delay  of  eight  years  after  the  sale 
of  the  railroad  by  the  state  was  held  to  bar 
the  lien  against  the  purchaser.  People  v. 
Michigan  Southern  R.  Co.,  3  Mich.  496.  In 
Wisconsin  the  statutory  limitation  against 
real  actions  will  bar  a  claim  for  compensa- 
tion. Gilman  v.  Sheboygan,  etc.,  R.  Co.,  37 
Wis.  319. 

2.  Frankel  v.  Chicago,    etc.,  R.  Co.,  70 
Iowa  424. 

3.  Verbal  Agreement  Waiving  Compensation. — 

Clement  v.  Durgin,  5  Me.  9  ;  Fuller  v.  Ply- 
mouth County,  15  Pick.  (Mass.)  81  ;  People 
v.  Goodwin,  5  N.  Y.  568  ;  Noyes  v.  Chapin,  6 
Wend.  (N.  Y.)  461  ;  Marble  v.  Whitney,  28 
N.  Y.  297. 

4.  Waiver  of  Compensation  by  Written  Agree- 
ment.— In  Kansas  City,  etc.,  R.  Co.  v.  Hicks, 
30  Kan.  288,  14  Am.  &  Eng.  R.  Cas.  100,  the 
city  council  had  passed  an  ordinance  author- 
izing the  construction  of  a  railroad  along  one 
of  the  streets,  providing  the  company  should 
first  pay  to  the  city  clerk  three  thousand  five 
hundred  dollars,  to  be  distributed  among  the 
lot  owners  as  compensation  for  their  damages 
resulting  from  the  construction;  the  amount 
was  so  paid  and  apportioned  as  directed  in  the 
ordinance.  After  the  stakes  had  been  set  in 
the  street  in  front  of  the  plaintiff's  lot,  and 
after  work  had  been  commenced  on  the  street 
on  either  side  of  the  lot,  he  received  from  the 
city  clerk  the  amount  apportioned  to  him,  and 
executed  a  receipt  which  recited  that  the  same 
was  received  "  in  full  payment  and  satisfac- 
tion of  any  claim  I  may  or  might  have  for 
damages  to  lots  *  *  *  against  said  railroad 
by  reason  of  the  construction  of  said  road." 
The  road  was  thereafter  finished  in  a 
skilful  manner,  and  though  there  was  a  fill 
in  front  of  the  lots  of  five  or  six  feet,  such 
fill  was  necessary  to  bring  the  track  to  a 
proper  grade.  It  was  held  that  in  the  ab- 
sence of  fraud,  deception,  or  concealment, 
and  although  the  plaintiff  did  not  under- 
stand the  meaning  of  the  stakes,  and  did 
not  know  that  a  fill  was  necessary,  he  was 
estopped  from  any  further  claim  against  the 


railroad  company  for  damages  on  account  of 
the  construction  of  the  road  and  the  obstruc- 
tion of  access  to  his  lots. 

6.  Waiver  of  Compensation  by  Owner's  Con- 
duct.— Barker  v.  Taunton,  119  Mass.  392; 
Blair  v.  Kiger,  ill  Ind.  193. 

Mere  Consent  to  Enter  only  waives  prepay- 
ment. Squiers  v.  Neenah,  24  Wis.  58S  ; 
Smith  v.  Ferris,  6  Hun  (N.  Y.)  553. 

Assent  to  Change  Line  of  a  highway  does  not 
operate  as  a  waiver  to  compensation  already 
perfected  in  judgment.  Kent  v.  Walling- 
ford,  42  Vt.  651. 

6.  Fee  Usually  Bemains  in  Owner. —Henry  v. 
Dubuque,  etc.,  R.  Co.,  2  Iowa  2S8  ;  Kansas 
Cent.  R.  Co.  v.  Allen,  22  Kan.  285,  31  Am. 
Rep.  190;  Tucker  v.  Tower,  9  Pick.  (Mass.) 
109,  19  Am.  Dec.  350;  Pittsburgh,  etc.,  R. 
Co.  v.  Bruce,  102  Pa.  St.  23,  10  Am.  &  Eng. 
R.  Cas.  1  ;  Lyon  v.  Gormley,  53  Pa.  St.  261  ; 
U.  S.  v.  Harris,  1  Sumn.(U.  S.)  21-. 

The  owner  may  lay  pipes  under  the  right 
of  way  of  a  railroad.  Hasson  v.  Oil  Creek, 
etc.,  R.  Co.  8  Phila.  (Pa.)  556.  Or  lead  a 
watercourse  under  a  highway.  Perley  v. 
Chandler,  6  Mass.  454,  4  Am.  Dec.  159; 
Woodring  v.  Forks  Tp.,  28  Pa.  St.  355,  70 
Am.  Dec.  134. 

7.  Bight  to  Timber,  etc.,  on  Land. — New  Ha- 
ven v.  Sargent,  38  Conn.  50,  9  Am.  Rep.  360  ; 
Preston  v.  Dubuque,  etc.,  R.  Co.,  11  Iowa  15; 
Hovey  v.  Mayo,  43  Me.  322  ;  Bissell  v.  Col- 
lins, 28  Mich.  277  ;  Evans  v.  Haefner,  29  Mo. 
141;  Chapin  v.  Sulli van  R.  Co. ,  39  N.  H.  564, 
75  Am.  Dec.  237  ;  Blake  v.  Rich,  34  N.  H. 
282  ;  Taylor  v.  New  York,  etc.,  R.  Co..  38  N. 
J.  L.  28  ;  Huston  v.  Ft.  Atkinson,  56  Wis. 
350. 

8.  Owner  May  Bcmove  Growing  Grass. — Leav- 
enworth, etc.,  R.  Co.  v.  Paul,  28  Kan.  816,  10 
Am.  &  Eng.  R.  Cas.  490;  Blake  v.  Rich,  34 
N.  H.  282. 

The  Feo  in  Land  Appropriated  to  a  Highway 

remains  in  the  owner,  and  he  is  entitled  tothe 
grass  and  timber  which  grow  thereon,  and  to 
all  the  minerals  under  the  surface.  Barclav 
v.  Howell,  6  Pet.  (U.  S.)  498;  Woodruff  v. 
Neal,  28  Conn.  165  ;  Makepeace  v.  Worden,  I 
197  Volume  X. 


Rights  of  the  Parties. 


EMINENT  DOMAIN.  Rights  of  the  Landowner. 


other  Uses. — In  case  the  land  is  taken  for  a  railroad  the  owner  will  not  be 
allowed  to  cross  over  or  under  the  road  at  pleasure.1  Nor  will  he  be  permitted 
to  enter  upon  the  land  with  teams  and  remove  turf  therefrom,  the  effect  of 
such  removal  being  to  enhance  the  danger  of  cattle  going  upon  the  track  and 
to  increase  the  dust  at  the  time  of  the  passage  of  cars.8 

b.  Reversion  When  Public  Use  Ceases. — When  a  corporation,  in  the 

exercise  of  the  right  of  eminent  domain,  acquires  for  a  public  purpose  a  mere 
easement  in  land,  its  right  and  title  to  the  property  so  acquired  are  dependent 
upon  the  use  of  the  property  for  public  purposes,  and  when  such  public  use 
becomes  impossible  or  is  abandoned  its  right  to  hold  the  land  ceases,  and  the 
property  reverts  to  its  original  owner.3  But  improvements  made  by  the  cor- 
poration to  be  used  for  the  purpose  for  which  the  land  was  taken  may  be  re- 
moved when  the  land  reverts.* 

Where  Fee  Taken.— But  where  the  corporation  under  legislative  authority  takes 
the  fee,  an  absolute  title  is  acquired,  and  there  is  no  reversion  to  the  original 
owner  in  case  of  abandonment.5 


N.  H.  16  ;  Winter  v.  Peterson,  24  N.  J.  L. 
524  ;  Higgins  v.  Reynolds,  31  N.  Y.  151  ;  Phi- 
fer  v.  Cox,  21  Ohio  St.  248,  8  Am.  Rep.  58  ; 
Cole  v.  Drew,  44  Vt.  49,  8  Am.  Rep.  363.  See 
also  the  title  Highways. 

In  Regard  to  Streets  Where  the  Fee  Remains  in 
the  Owners  the  same  principles  apply.  Rich 
v.  Minneapolis,  37  Minn.  423  ;  Althen  v. 
Kelly,  32  Minn.  280. 

1.  Right  of  Crossing. — Kansas  Cent.  R.  Co. 
v.  Allen,  22  Kan.  285,  31  Am.  Rep.  190. 

2.  Cutting  Turf. — Connecticut,  etc.,  R.  Co. 
v.  Holton,  32  Vt.  43. 

3.  Reverter  When  Only  Easement  Taken. — 
Benham  v.  Potter,  52  Conn.  248;  Helm  v. 
Webster,  85  111.  116;  Hastings  v.  Burlington, 
etc.,  R.  Co.,  38  Iowa  316;  Skillman  v.  Chi- 
cago, etc.,  R.  Co.,  78  Iowa  404;  Washington 
Cemetery  v.  Prospect  Park,  etc.,  R.  Co.,  68 
N.  Y.  591;  Dunham  v.  Williams,  36  Barb. 
(N.  Y.)  136;  People  v.  White,  11  Barb.  (N.  Y.) 
26;  Hooker  v.  Utica,  etc..  Turnpike  Road  Co., 
12  Wend.  (N.  Y.)  371 ;  Day  v.  Pittsburgh,  etc., 
R.  Co.,  44  Ohio  St.  406;  Malone  v.  Toledo,  28 
Ohio  St.  643,  34  Ohio  St.  541 ;  Pittsburgh,  etc., 
R.  Co.  v.  Bruce,  102  Pa.  St.  23,  10  Am.  & 
Eng.  R.  Cas.  1;  Jessup  v.  Loucks,  55  Pa.  St. 
35o. 

The  rule  is  that  a  corporation  acquires  no 
larger  property  rights  than  are  necessary  to 
enable  it  properly  to  discharge  its  duties  to 
the  public,  and  the  landowner  retains  all 
rights  except  those  the  exercise  of  which 
would  necessarily  conflict  with  the  exercise  of 
the  franchises  of  the  corporation.  See  Kan- 
sas Cent.  R.  Co.  v.  Allen,  22  Kan.  285,  where 
the  court  said:  "Aneasement  merely  gives  to 
a  railroad  company  a  right  of  way  in  the  land  ; 
that  is,  the  right  to  use  the  land  for  its  pur- 
poses. This  includes  the  right  to  employ  the 
land  taken  for  the  purposes  of  constructing, 
maintaining, and  operating  a  railroad  thereon. 
Under  this  right  the  company  has  the  free 
and  perfect  use  of  the  surface  of  the  land,  so 
far  as  necessary  for  all  its  purposes,  and  the 
right  to  use  as  much  above  and  below  the  sur- 
face as  may  be  needed.  This  would  include 
the  right  to  tunnel  the  land,  to  cut  embank- 
ments, to  grade  and  make  roadbeds,  to  oper- 
ate and  maintain  a  railroad  with  one  or  more 
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lines  of  track,  with  proper  stations,  depots, 
turnouts,  and  all  other  appurtenances  of  a  rail- 
road. The  former  proprietor  of  the  soil  still 
retains  the  fee  of  the  land  and  his  right  to 
the  land  for  every  purpose  not  incompatible 
with  the  rights  of  the  railroad  company. 
Upon  the  discontinuance  or  abandonment  of 
the  right  of  way  the  entire  and  exclusive 
property  and  right  of  enjoyment  revest  in  the 
proprietor  of  the  soil.  After  the  condemnation 
and  payment  of  damages  the  soil  and  free- 
hold belong  to  the  owner  of  the  land,  subject 
to  the  easement  or  incumbrance,  and  such 
landowner  has  the  right  to  the  use  of  the  con- 
demned property,  provided  such  use  does  not 
interfere  with  the  use  of  the  property  for  rail- 
road purposes." 

An  additional  reason  for  the  rule  laid  down 
in  such  cases  is  found  in  the  fact  that  when 
an  easement  only  is  condemned  the  owner 
does  not  receive  a  compensation  for  the  value 
of  the  fee  in  the  property,  and  therefore  to 
deprive  him  of  his  right  to  the  reversion  and 
to  hold  that  the  entire  property  passed  to  the 
corporation  would  be  to  deprive  him  of  his 
property  without  compensation.  Pittsburgh, 
etc.,  R.  Co.  v.  Bruce,  102  Pa.  St.  23  10  Am. 
&  Eng.  R.  Cas.  I.  See  also  Heard  v.  Brook- 
lyn, 60  N.  Y.  242. 

The  principle  is  usually  applied  in  the  case 
of  lands  condemned  by  a  railroad  company 
for  a  right  of  way.  It  has  been  applied  also 
in  the  case  of  land  taken  for  canals.  Pitts- 
burgh, etc.,  R.  Co.  v.  Bruce,  102  Pa.  St.  23, 
10  Am.  &  Eng.  R.  Cas.  1. 

In  such  a  case,  however,  it  has  been  denied 
that  any  right  exists  in  the  former  owner. 
Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18  Ohio 
St.  92. 

See  also  the  title  CANALS,  vol.  5,  p.  114  et  seq. 

4.  Wagner  v.  Cleveland,  etc.,  R.  Co.,  22 
Ohio  St.  563.  10  Am.  Rep.  770. 

5.  Where  Fee  Is  Taken — No  Reversion. — Frank 
v.  Evansville,  etc.,  R.  Co.,  in  Ind.  132  ;  Tift t 
v.  Buffalo,  82  N.  Y.  204  ;  Sweet  v.  Buffalo, 
etc.,  R.  Co.,  79  N.  Y.  293  ;  Heard  v.  Brooklyn, 
60  N.  Y.  242  ;  Rexford  v.  Knight,  n  N.  Y. 
308  ;  Heyward  v.  New  York,  7  N.  Y.  314  ; 
Birdsall  v.  Cary,  66  How.  Pr.  (N.  Y.  Supreme 
Ct.)  358  ;  Malone  v.  Toledo,  28  Ohio  St.  643, 
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Bight  Under  a  Deed. — Mere  nonuser  will  not  defeat  a  right  of  way  where  the 
rigkt  to  use  the  land  has  been  acquired  by  deed.1 

c.  ©WNERSHIP  OF  Minerals. — Where  the  fee  to  land  taken  for  public  use 
lies  in  the  original  owner,  he  retains  the  title  to  the  minerals,  and  he  has  a 
right  to  work  mines  upon  the  land  provided  he  does  not  interfere  with  the 
use  for  which  the  land  was  taken.2 

2.  Rights  of  the  Corporation — a.  Estate  Acquired. — As  to  the  estate  or 
interest  acquired  by  the  corporation  in  the  property  condemned,  it  may  be  said 
in  general  that  it  should  be  such  as  will  support  the  public  use.3  And  it  is 
within  the  discretion  of  the  legislature  to  determine  the  extent  of  that  interest.4 


34  Ohio  St.  541  ;  Pittsburgh,  «tc,  R.  Co.  v. 
Bruce,  102  Pa.  St.  23,  10  Am.  &  Eng.  R.  Cas. 
1  ;  Robinson  v.  West  Pennsylvania  R.  Co.,  72 
Pa.  St.  316;  Haldeman  v.  Pennsylvania  Cent. 
R.  Co.,  50  Pa.  St.  425;  Benedict  v.  Heineberg, 
43  Vt.  231 ;  Connecticut,  etc.,  R.  Co.  v.  Holton, 
32  Vt.  43  ;  Jackson  v.  Rutland,  etc.,  R.Co.,  25 
Vt.  150,  60  Am.  Dec.  246  ;  De  Varaigne  v. 
Fox,  2  Blatchf.  (U.  S.)  95. 

In  Heyvvard  v.  New  York,  7  N.  Y.  314,  land 
had  been  appropriated  for  an  almshouse. 
Twenty-seven  years  afterwards  the  almshouse 
was  removed,  whereupon  the  heirs  of  the 
party  from  whom  the  property  was  originally 
taken  claimed  that  it  had  reverted,  and  sued 
the  city  for  its  value,  the  1  and  having  been 
divided  into  lots  and  sold.  The  statutes  un- 
der which  the  land  was  taken  seemed  to  indi- 
cate that  it  was  the  intention  of  the  legislature 
that  the  absolute  title  should  be  taken.  The 
preamble  to  one  of  the  acts  recited  that  the 
mayor,  aldermen,  etc.,  of  the  city  were  desir- 
ous of  obtaining  the  land  with  "  the  right  of 
converting  or  disposing  of  the  said  lands  and 
premises  for  other  purposes,  or  otherwise, 
whenever  they  or  their  successors  may  deem 
the  continuance  "  of  the  particular  public  use 
for  which  the  land  was  taken  unnecessary. 
The  acts  also  provided  that  upon  the  appro- 
priation the  city  "  should  become  and  be 
seized  in  fee  simple  absolute  "  of  the  lands  and 
tenements.  It  was  held  that  there  was  no 
right  of  reversion  in  this  case. 

"Where  a  corporation  is  authorized  to  ac- 
quire land  in  fee,  either  by  legal  proceedings 
or  by  purchase,  the  property  so  acquired 
may,  by  authority  of  the  legislature,  be  de- 
voted to  a  new  and  different  public  use  after 
the  use  for  which  it  was  originally  acquired 
has  been  terminated  ;  or  the  land  may  be 
aliened  by  the  corporation.  In  such  cases  no 
right  of  property  of  any  individual  is  vio- 
lated. The  original  owner  has  received  com- 
pensation for,  or  has  voluntarily  granted,  the 
whole  fee,  and  has  no  reversionary  or  other 
interest  in  the  land.  Heath  v.  Barmore,  50 
N.  Y.  302  and  cases  cited.  But  it  is  other- 
wise when  land  has  been  taken  for  a  particu- 
lar use  only,  and  that  use  is  discontinued  and 
abandoned."  Heard  v.  Brooklyn,  60  N.  Y. 
242. 

1.  Barlow  v.  Chicago,  etc.,  R.  Co.,  29  Iowa 
276. 

Property  acquired  in  this  way  is  consid- 
ered a  part  of  the  assets  of  the  corporation 
which  becomes,  on  the  dissolution  of  the  cor- 
poration, a  trust  fund  for  the  payment  of  cred- 
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itors  and  stockholders.  See  the  title  Disso- 
lution of  Corporations,  vol.  9,  p.  608,  tt  seq. 

Deed  Containing  Provision  for  Reversion. — If 
the  deed  through  which  the  right  to  occupy 
the  land  is  acquired  contains  a  provision  that 
the  land  shall  revert  to  the  grantor  on  aban- 
donment, it  will  not  revert  to  the  original 
grantor  till  it  has  been  judicially  ascertained 
that  the  company  has  forfeited  its  franchise. 
Harrison  v.  Lexington,  etc.,  R.  Co.,  9  B. 
Mon.  (Ky. )  470. 

2.  Minerals  in  Land—  England. — Midland  R. 
Co.  v.  Haunchwood  Brick,  etc.,  Co.,  20  Ch. 
Div.  552,  6  Am.  &  Eng.  R.  Cas.  555  ;  Erring- 
ton  v.  Metropolitan  Dist.  R.  Co.,  19  Ch.  Div. 
559,  6  Am.  &  Eng.  R.  Cas.  562. 

United  States.  —  Barclay  v.  Howell,  6  Pet. 
(U.  S.)  498- 

Connecticut. — Woodruff  v.  Neal,  28  Conn. 
165. 

Georgia. — Smith  v.  Rome,  19  Ga.  89. 

Iowa.  —  Dubuque  v.  Benson,  23  Iowa  248  ; 
Hollingsworth  v.  Des  Moines,  etc.,  R.  Co.,  63 
Iowa  443. 

Kentucky.  —  West  Covington  v.  Freking,  8 
Bush  (Ky.)  121. 

New  Hampshire.  —  Blake  v.  Rich,  34  N.  H. 
282. 

New  Jersey. — Winter  v.  Peterson,  24  N.  J.  L. 
524,  61  Am.  Dec.  678. 

New  York. —  People  v.  Eldre'dge,  3  Hun 
(N.  Y.)  541  ;  Fisher  v.  Rochester,  6  Lans. 
(N.  Y  )  225  ;  Jackson  v.  Hathaway,  15  Johns. 
(N.  Y.)  447,  8  Am.  Dec.  263. 

Pennsylvania .  —  Pennsylvania  Gas  Coal  Co. 
v.  Versailles  Fuel  Gas  Co.,  131  Pa.  St.  522  ; 
Pittsburgh,  etc.,  R.  Co.  v.  Bruce,  102  Pa.  St. 
23,  10  Am.  &  Eng.  R.  Cas.  ir. 

Rhode  Island. — Tucker  v.  Eldrcd,  6  R.  I. 
404. 

Virginia. — Boiling  v.  Petersburg,  3  Rand. 
(Va.)  563. 

Minerals  Below  Grade. — It  has  been  held  that 
only  the  minerals  below  the  grade  of  a  rail- 
road belong  to  the  landowner,  while  those 
above  grade  belong  to  the  company.  Evans 
v.  Haefner,  29  Mo.  141.  See  Robert  v.  Sadler, 
104  N.  Y.  229,  58  Am.  Rep.  498. 

3.  Sixth  Ave.  R.  Co.  v.  Kerr,  72  N.  Y.  330. 

4.  Legislature  May  Determine  Estate  Acquired. 
—  Edgerton  v.  Huff,  26  Ind.  35;  Challiss  v. 
Atchison,  etc.,  R.  Co.,  16  Kan.  117;  Dingley 
v.  Boston,  100  Mass.  544;  Sweet  v.  Buffalo, 
etc.,  R.  Co. ,  79  N.  Y.  293;  Matter  of  Thompson, 
57  Hun  (N.  Y.)  419;  Malone  v.  Toledo,  34 
Ohio  St.  541;  De  Varaigne  v.  Fox,  2  Blatchf. 
fU.  S.)95. 
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Generally  railroad  companies  are  authorized  to  acquire  only  an  easement  in 
land  for  a  right  of  way.1  But  unless  there  is  a  constitutional  provision  pro- 
hibiting it  the  legislature  may  grant  to  a  corporation  the  power  to  take  the 
fee  title." 

Construction  of  Authority  to  Take  Land. — The  presumption  is  always  against  a  larger 
grant  than  an  easement  where  an  easement  is  sufficient  to  support  the  public 
use.3  But  the  right  to  take  a  fee  title  may  not  only  be  granted  by  express 
terms,  but  also  by  necessary  implication.4 


1.  In  General  Railroads  Acquire  Only  Right  of 
"Way  —  Alabama.  —  Alabama,  etc.,  R.  Co.  v. 
Burkett,  42  Ala.  83. 

Iowa. — Ilenry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288. 

Kansas. — Kansas  Cent.  R.  Co.  v.  Allen,  22 
Kan.  285,  31  Am.  Rep.  190;  Challiss  v.  Atch- 
ison, etc.,  R.  Co.,  16  Kan.  117. 

Kentucky. — Morris  v.  Schollsville  Branch 
Red  River  Turn-pike  Road,  6  Bush  (Ky.)  671. 

Massachusetts.  —  Merrimack  River  Locks, 
etc.,  v.  Nashua,  etc.,  R.  Co.,  104  Mass.  1,  6 
Am.  Rep.  181. 

New  Hampshire. — Eaton  v.  Boston,  etc.,  R. 
Co.,  51  N.  H.  504,  12  Am.  Rep.  147;  Chapin 
v.  Sullivan  R.  Co.,  39  N.  H.  564,  75  Am.  Dec. 
237;  Blake  v.  Rich,  34  N.  H.  282. 

New  Jersey. — Taylor  v.  New  York,  etc.,  R. 
Co.,  38  N.  J.  L.  28;  State  v.  Brown,  27  N.  J. 

L-  J3-  ■  , 

New  York. — Heard  v.  Brooklyn,  60  N.  Y. 

242;  Ellicottville,  etc..  Plank  Road  Co.  v. 

Buffalo,  etc.,  R.  Co.,  20  Barb.  (N.  Y.)  644. 

Ohio. — Junction  R.  Co.  v.  Ruggles,  7  Ohio 

St.  r. 

Pennsylvania. — Western  Pennsylvania  R. 
Co.  v.  Johnston,  59  Pa.  St.  290;  Philadelphia, 
etc.,  R.  Co.  v.  Williams,  54  Pa.  St.  103. 

Rhode  Island. — Aldrich  v.  Drury,  8  R.  I. 
554,  5  Am.  Rep.  624. 

Vermont. — Hill  v.  Western  Vermont  R.  Co., 
32  Vt.  68. 

Wisconsin. — Williams  v.  Western  Union 
R.  Co.,  50  Wis.  71,  5  Am.  &  Eng.  R.  Cas.  290. 

2.  Legislature  May  Empower  Taking  of  Fee— 
United  States. — Mason  v.  Lake  Erie,  etc.,  R. 
Co.,  9  Biss.  (U.  S.)  239,  1  Fed.  Rep.  712;  De 
Varaigne  v.  Fox,  2  Blatchf.  (U.  S.)  95;  Chesa- 
peake, etc.,  Canal  Co.  v.  Union  Bank,  4 
Cranch  (C.  C.)  75- 

Illinois. — State  v.  Evans,  3  111.  208. 

Indiana. — Prather  v.  Western  Union  Tel. 
Co.,  89  Ind.  501,  14  Am.  &  Eng.  R.  Cas.  1; 
Logansport  v.  Shirk,  88  Ind.  563,  2  Am.  & 
Eng.  Corp.  Cas.  456;  Indianapolis,  etc.,  R. 
Co.  v.  Rayl,  69  Ind.  424;  Nelson  v.  Fleming, 
56  Ind.  310;  Water  Works  Co.  v.  Burkhart, 
41  Ind.  364. 

Kansas. — Challiss  v.  Atchison,  etc.,  R.  Co., 
16  Kan.  117. 

Louisiana. — New  Orleans  Pac.  R.  Co.  v. 
Gay,  32  La.  Ann.  471. 

Maryland. — Taylor  v.  Baltimore,  45  Md. 
576. 

Massachusetts.  —  Dingley  v.  Boston,  100 
Mass.  544. 

Minnesota. — Cotton  v.  Mississippi,  etc. 
Boom  Co.,  22  Minn.  372. 

New  York. — New  York,  etc.,  R.  Co.  v.  Kip. 
46  N.  Y.  546,  7  Am.  Rep.  385;  Eldridge  v.  Bing- 
hamton,  120  N.  Y.  309;   Rexford  v.  Knight, 


11  N.  Y.  308;  Sweet  v.  Buffalo,  etc.,  R.  Co., 
13  Hun  (N.  Y.)  643. 

North  Carolina. — Norfieet  v.  Cromwell,  70 
N.  Car.  634,  16  Am.  Rep.  787;  Raleigh,  etc., 
R.  Co.  v.  Davis,  2  Dev.  &  B.  L.  (19  N.  Car.) 
451- 

U hio.  —  Malone  v.  Toledo,  34  Ohio  St.  541. 

Pennsylvania.  —  Wyoming  Coal,  etc.,  Co. 
v.  Price,  81  Pa.  St.  156;  Robinson  v.  West 
Pennsylvania  R.  Co.,  72  Pa.  St.  316;  Craig 
v.  Allegheny,  53  Pa.  St.  477;  Haldeman  v. 
Pennsylvania  Cent.  R.  Co.,  50  Pa.  St.  425; 
Com.  v.  McAllister,  2  Watts  (Pa.)  190. 

Tennessee.- — Burnett  v.  Nashville,  etc.,  R. 
Co.,  4  Sneed  (Tenn.)  528. 

Vermont. — Troy,  etc.,  R.  Co.  v.  Potter,  42 
Vt.  265,  1  Am.  Rep.  325. 

3.  Presumption  Against  Fee. — New  Orleans 
Pac.  R.  Co.  v.  Gay,  32  La.  Ann.  471;  Wash- 
ington Cemetery  v.  Prospect  Park,  etc.,  R. 
Co.,  68  N.  Y.  591;  State  v.  Rives,  5  Ired.  L. 
(27  N.  Car.)  297;  Quimby  v.  Vermont  Cent. 
R.  Co..  23  Vt.  387. 

4.  Fee  Granted  by  Implication. — Prather  v. 
Western  Union  Tel.  Co.,  89  Ind.  501,  14  Am. 
&  Eng.  R.  Cas.  1;  Indianapolis,  etc.,  R.  Co.  v. 
Rayl,  69  Ind.  424;  Holt  v.  Somerville,  127 
Mass.  408;  Gardner  v.  Brookline,  127  Mass. 
358;  Watson  v.  New  York  Cent.  R.  Co.,  47 
N.  Y.  157;  Brooklyn  Park  Com'rs  v.  Arm- 
strong, 45  N.  Y.  234,  6  Am.  Rep.  70;  Penn- 
sylvania, etc.,  Canal,  etc.,  Co.  v.  Billings,  94 
Pa.  St.  40,  10  Am.  &  Eng.  R.  Cas.  72. 

Fee  to  Be  Used  Only  for  Public  Purposes. — Even 
where  a  company  acquires  a  fee,  it  has  been 
held  that  it  is  acquired  solely  for  the  public 
purposes  contemplated.  Thus  it  has  been 
held  that  a  railroad  company  has  no  right  to 
erect  hoardings  to  prevent  prescriptive 
rights  being  acquired  for  windows  looking 
across  the  line  of  railway.  Norton  v.  Lon- 
don, etc.,  R.  Co.,  9  Ch.  Div.  623. 

Statute  Using  Term  "  Fee"  or  "  Fee  Simple." — 
Where  an  act  granting  the  power  to  condemn 
lands  contains  the  words  "  fee  "  or  "  fee 
simple"  it  is  clear  that  the  legislature 
intended  that  a  fee  title  should  be  taken. 
Matter  of  Water  Com'rs,  96  N.  Y.  351.  But 
even  in  such  a  case  it  has  been  held,  con- 
struing the  whole  act  together,  that  noth- 
ing more  than  an  easement  was  acquired. 
Kellogg  7'.,Malin,  50  Mo.  496. 

Statute  Reading  "  Vest  Forever." — And  where 
a  statute  read  "vest  forever,"  this  was  held 
to  grant  authority  to  take  the  fee.  Brook- 
lyn Park  Com'rs  v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70. 

Statute  Reading  "Seized  and  Possessed" 
Thereof. — But  where  the  statute  read  "  seized 
and  possessed"  thereof,  it  was  held  that  au- 
thority was  given  only  to  take  an  easement. 
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b.  When  Easement  Acquired — Duration  of  Easement. — Where  an  easement 
is  taken  for  public  use,  it  is  presumably  perpetual.  It  is  not  limited  to  the 
life  of  the  charter,  but  is  intended  to  continue  as  long  as  the  grantees  occupy 
the  land  for  the  purposes  for  which  it  was  taken.1  But  it  may  be  of  shorter 
duration.2 

Right  of  Corporation  Paramount. — Although  the  owner  retains  the  fee  to  the 
land,  the  paramount  right  is  with  the  corporation  that  has  condemned  the 
land.  The  landowner  may  use  the  land  for  any-purpose  not  incompatible 
with  the  rights  of  the  appropriator,  but  his  right  must  be  in  strict  subordina- 
tion to  the  use  of  the  land  for  the  purpose  for  which  it  has  been  taken.3 

Rights  of  Railroad  Corporations. — Thus  a  railroad  company  may  make  any  use 
of  the  land,  and  construct  any  structures  upon  it,  which  add  to  the  safe, 
efficient,  and  proper  operation  of  the  road,  and  which  do  not  interfere  with 
the  rights  of  adjoining  owners.4  It  may  construct  a  telegraph  line  along  the 
right  of  way  for  the  uses  of  the  road  ; 5  it  may  change  the  location  of  the 
track  upon  the  right  of  way;6  and  it  may  construct  its  roadbed  in  any  way 
it  may  choose,  without  additional  liability.7  But  the  use  to  which  the  com- 
pany puts  the  property  must  be  the  purpose  for  which  it  was  taken,  and  the 
works  upon  the  land  must  be  such  as  do  not  impose  an  additional  burden.8 
A  railroad  company  has  the  right  of  exclusive  possession  of  the  property  con- 
demned where  from  the  nature  of  the  case  such  possession  is  necessary  to  the 
proper  operation  of  the  road.9 

Diversion  to  New  Use. — Where  lands  are  taken  for  one  public  purpose  it  is  not 
lawful  to  apply  them  to  another  and  distinct  use  unless  additional  compensa- 
tion is  made  to  the  owner  of  the  fee.10 

Where  Land  Is  Needed  for  Temporary  Purposes  Only,  the  title  of  the  owner  is  not  di- 
vested ;  his  enjoyment  is  only  temporarily  interrupted.11 


Quimby  v.  Vermont  Cent.  R.  Co.,  23  Vt. 

387-  .  . 

Nature  of  Public  Use  as  Criterion. — It  has  been 
suggested  that  the  nature  of  the  public  work 
-determines,  to  some  extent,  whether  it  was 
intended  to  grant  authority  to  take  a  fee  or 
.an  easement.  Holt  v.  Somerville,  127  Mass. 
408. 

Constitution  Providing  for  Taking  Easement, 
Statute  for  Fee. — If  a  constitutional  provision 
limits  a  company  to  the  taking  of  an  ease- 
ment, and  a  statute  provides  that  it  shall 
take  an  absolute  fee  title,  the  statute  is  not 
void,  but  it  is  limited  to  the  constitutional 
provision.  Scott  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  322,  18  Am.  Ry.Rep.  421. 

1.  Duration. — Henry  v.  Dubuque,  etc.,  R. 
'Co.,  2  Iowa  288. 

2.  Brigham  v.  Edmands,  7  Gray  (Mass.) 
359;  Lauderbrun  v.  Duffy,  2  Pa.  St.  398; 
Brock  v.  Barnet,  57  Vt.  172. 

3.  Corporation  Paramount  Though  Only  Ease- 
ment Acquired. — Leavenworth,  etc.,  R.  Co.  v. 
Paul,  28  Kan.  816;  Kansas  Cent.  R.  Co.  v. 
Allen,  22  Kan.  285,  31  Am.  Rep.  190;  Kane 
■v.  Baltimore,  15  Md.  240;  Cassidy  v.  Old 
Colony  R.  Co.,  141  Mass.  174,  23  Am.  &  Eng. 
R.  Cas.  83;  Lake  Superior,  etc.,  R.  Co.  v. 
'Greve,  17  Minn.  322;  Clark  v.  Hannibal,  etc., 
R.  Co.,  36  Mo.  203. 

4.  Right  of  Railroad  Company  in  Regard  to 
Uses  and  Structures  on  Land. — Watson  v.  Van 
Meter,  43  Iowa  76;  Brady  v.  Fall  River,  121 
Mass.  262;  Brainard  v.  Clapp,  10  Cush. 
(Mass.)  6,  57  Am.  Dec.  74;  Barnes  v.  Michi- 
gan Air  Line  R.  Co.,  65  Mich.  251;  New  Or- 
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leans,  etc.,  R.  Co.  v.  Brown,  64  Miss.  479 
Moss  v.  St.  Louis,  etc.,  R.  Co.,  85  Mo.  86 
Curtis  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  28 
Trenton  Water  Power  Co.  v.  Chambers,  13 
N.  J.  Eq.  199;  Aldrich  v.  Cheshire  R.  Co.,  21 
N.  H.  359,  53  Am.  Dec.  212;  Hentz  v.  Long 
Island  R.  Co.,  13  Barb.  (N.  Y.)  646. 

5.  Telegraph  Line. — Western  Union  Tel.  Co. 
v.  Rich,  19  Kan.  517,  27  Am.  Rep.  159.  See 
also  the  title  Telegraphs  and  Telephones. 

6.  Changing  Location  of  Track  on  Right  of 
Way. — Dougherty  v.  Wabash,  etc.,  R.  Co.,  19 
Mo.  App.  419. 

7.  Construction  of  Roadbed.  —  Moss  v.  St. 
Louis,  etc.,  R.  Co.,  85  Mo.  86. 

8.  Use  Must  Conform  to  Purpose  for  Which 
Taken. — Lafayette,  etc.,  R.  Co.  v.  Murdock, 
68  Ind.  137;  Cummins  v.  Des  Moines,  etc.,  R. 
Co.,  63  Iowa  397,  17  Am.  &  Eng.  R.  Cas.  86; 
Western  Union  Tel.  Co.  v.  Rich,  19  Kan.  517, 
27  Am.  Rep.  159;  Cape  Girardeau,  etc.,  Gravel 
Road  Co.  v.  Renfroe,  58  Mo.  265;  Oregon 
Cascade  R.  Co.  v.  Baily,  3  Oregon  164; 
Lance's  Appeal, 55  Pa. St.  16,  93  Am.  Dec.  722. 

9.  Right  of  Exclusive  Possession.  — Brainard 
v.  Clapp,  10  Cush.  (Mass.)  6,  57  Am.  Dec.  74; 
Lake  Superior,  etc.,  R.  Co.  v.  Greve,  17  Minn. 
322;  Troy,  etc.,  R.  Co.  v.  Potter,  42  Vt.  265, 
1  Am.  Rep.  325. 

10.  Strong  v.  Brooklyn,  6S  N.  Y.  1.  See 
also  Bostock  v.  North  Staffordshire  R.  Co., 
4  El.  &  Bl.  798,  82  E.  C.  L.  798  ;  Mullin- 
ger  v.  Midland  R.  Co.,  11  Ch.  Div.  611. 

11.  Pennsylvania,  etc.,  Canal,  etc.,  Co.  v. 
Billings,  94  Pa,  St.  40,  10  Am.  &  Eng.  R. 
Cas.  72, 
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Material,  Timber,  etc.,  on  Land  Appropriated.- -Where  an  easement  is  acquired  in  land, 
the  appropriate-!-  acquires  the  right  to  use  the  earth,  stone,  and  other  materials 
taken  from  the  appropriated  land,  so  far  as  such  materials  are  useful  in  the 
construction  of  the  contemplated  public  work.1 

Cannot  Use  or  Sell  Material  for  Profit. — The  company  has  no  right  to  sell  or  use 
such  materials  for  profit.2 

Transfer  of  the  Bights  of  a  Corporation. — The  rights  of  a  corporation  in  property 
that  it  has  condemned  may  be  transferred  to  another  corporation  and  used  for 
the  same  purpose  for  which  they  were  originally  acquired.3 


1.   Use  of  Materials  on  Land  Appropriated. — 

Public  authorities  charged  with  the  duty  of 
laying  out,  constructing,  and  maintaining 
public  streets,  highways,  or  sewers  may  use 
the  material  removed  in  needful  grading  to 
build  up  grades  elsewhere  upon  such  streets 
or  highways.  New  Haven  v.  Sargent,  38 
Conn.  50,  9  Am.  Rep.  360  ;  Denniston  -v. 
Clark,  125  Mass.  216  ;  Titus  v.  Boston,  149 
Mass.  164 ;  Rich  v.  Minneapolis,  37  Minn. 
423  ;  Althen  v.  Kelly,  32  Minn.  280  ;  Bissell 
v .  Collins,  28  Mich.  277  ;  Fisher  v.  Rochester,  6 
Lans.  (N.  Y.)  225  ;  Niagara  Falls  Suspension 
Bridge  Co.  v.  Bachman,  4  Lans.  (N.  Y.)  523. 

A  railroad  company  has  the  right  to  use,  in 
the  construction  of  its  road,  any  material  ac- 
quired in  grading,  and  to  remove  the  same 
with  such  view  to  another  locality  ;  but  such 
materials  cannot.be  sold  to  third  persons. 
Aldrich  v.  Drury,  8  R.  I.  554-  See  also 
Chapin  v.  Sullivan  R.  Co.,  39  N.  H.  564. 

Material  Can  Be  Appropriated  Only  for  Purpose 
of  Construction. — In  Iowa  the  acquisition  by  a 
railroad  of  a  right  of  way  over  lands  carries 
with  it  the  right  to  take,  remove,  and  use, 
for  the  construction  of  the  road  and  its  ap- 
purtenances, any  earth,  gravel,  timber,  or 
other  materials  on  or  from  the  land  so  taken  ; 
but  such  materials  can  only  be  appropriated 
for  the  purpose  of  construction  or  repair,  the 
word  "construction"  being  understood  to 
mean  more  than  the  mere  taking  of  the  road- 
bed, and  to  imply  its  preparation  and  readi- 
ness for  use  in  a  convenient  and  safe 
manner.  Preston  v.  Dubuque,  etc.,  R.  Co., 
11  Iowa  15.  The  court  in  this  case  said  that 
the  timber  upon  a  right  of  way,  upon  the 
principles  stated,  might  be  removed,  not  only 
for  the  construction  of  the  track,  but  for  the 
safe  running  of  a  locomotive  and  its  cars,  but 
that  the  railroad  acquired  no  right  to  destroy 
the  timber  or  to  appropriate  it  to  its  own  use 
for  the  purpose  of  firewood  or  the  like.  See 
also  Taylor  v.  New  York,  etc.,  R.  Co.,  38  N. 
J.  L.  28. 

Only  Material  Acquired  in  Process  Incident  to 
Construction  Can  Be  Used. — In  Robert  v.  Sadler, 
104  N.  Y.  229,  it  was  held  that  while  the  ap- 
propriator  has  the  right  to  reach  and  prepare 
the  surface  of  the  street  or  highway  in  ac- 
cordance with  its  grade  line,  and  may  use 
upon  other  parts  of  the  road  superincumbent 
material  necessarily  removed,  yet  such  ap- 
propriator  has  no  right  to  dig  pits  below 
grade  in  a  portion  of  the  road  from  which  to 
obtain  gravel  to  be  used  upon  other  parts 
thereof.  The  court  said  :  "  It  is  perfectly 
well  settled  that  in  a  case  like  the  present  the 
public  acquire  only  a  right  of  way  with  the 


powers  and  privileges  incident  to  that  right, 
Jackson  v.  Hathaway,  15  Johns.  (N.  YO447, 
452;  and  that  the  owner  of  the  fee  retains  his 
exclusive  right  in  all  mines,  quarries,  springs 
of  water,  timber,  and  earth  for  all  purposes 
not  incompatible  with  the  right  of  way.  The 
question  in  every  case  turns  upon  what  is 
'  incident '  to  the  construction  or  maintenance 
of  the  right  of  way.  *  *  *  Here  the  pits  were 
dug  to  be  filled  again.  Concededly  the  proc- 
ess was  to  take  from  the  landowner  valuable 
material  and  substitute  a  poorer  quality. 
Digging  the  pits  was  not  only  no  incident 
necessarily  or  naturally  growing  out  of  con- 
struction, but  a  deliberate  destruction  of  the 
grade  when  reached,  and  which  did  not  need 
to  be  disturbed,  but,  on  the  contrary,  com- 
pelled replacement  and  repair  of  the  mischief 
done."  See  also  Higgins  v.  Reynolds,  31  N.  Y. 
156;  Kenney  v.  Williams,  14  Barb.  (N.  Y.) 
629. 

Cannot  Take  Material  from  Other  Land. — In 

Parsons  v.  Howe,  41  Me.  218,  a  railroad  com- 
pany was  authorized  by  its  charter  to  take, 
remove,  and  use,  for  the  construction  and  re- 
pair of  the  railroad  and  appurtenances,  any 
earth,  gravel,  stone,  timber,  or  other  materi- 
als on  or  from  the  land  taken  ;  but  this  was 
held  not  to  authorize  the  servants  of  the  cor- 
poration to  go  upon  lands  not  taken  under 
the  charter  and  in  accordance  with  its  pro- 
visions, and  to  take  materials  therefrom  for 
the  construction  of  their  road  against  the  will 
and  without  the  consent  of  the  owners. 

Minerals. — It  has  been  held  that  a  railroad 
company  is  entitled  to  the  minerals  that  are 
above  grade.    Evans  v.  Haefner,  29  Mo.  141. 

2.  Use  or  Sale  for  Profit  Unauthorized. — Blake 
v.  Rich,  34  N.  H.  282;  Preston  v.  Dubuque, 
etc.,  R.  Co.,  11  Iowa  15;  Aldrich  v.  Drury,  8 
R-  I-  554.  5  Am.  Rep.  624. 

But  in  Prather  v.  Ellison,  10  Ohio  396, 
it  was  held  that  when  land  has  been  con- 
demned for  a  turnpike  and  all  the  damages 
accruing  to  the  owner  have  been  assessed  in 
his  favor,  a  contractor  employed  in  construct- 
ing the  road  has  a  right  to  fell  the  timber 
growing  upon  the  condemned  land,  cut  it 
into  cordwood,  and  sell  it. 

3.  Transfer  of  Bights  in  Lands  Condemned. — 
In  Crolley  v.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  541,  the  court  said:  "  It  is  the  purpose 
for  which  the  land  is  taken,  and  not  the  par- 
ticular corporation  which  the  state  authorizes 
to  take  it,  that  determines  whether  the  use 
is  public  or  not.  In  this  case  the  state  author- 
ized the  taking,  for  the  purpose  of  a  railroad 
from  the  city  of  Minneapolis  to  the  south 
shore  of  Lake  Minnetonka.    The  use  would 
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IX.  Abandonment  of  Public  Use. — 1.  Effect  of  Abandonment. — As  has  been 
stated,  where  an  easement  in  land  has  been  acquired  for  a  public  use  and  that 
use  is  abandoned,  the  easement  is  at  an  end  and  the  owner  is  restored  to  his 
original  rights  in  the  land.1 

Grantees  of  Privileges  from  the  Corporation. — Where  a  corporation  holding  land 
which  was  condemned  for  public  use  grants  incidental  rights  or  privileges  to 
other  parties,  an  abandonment  of  the  public  use  by  the  corporation  extin- 
guishes all  rights  of  the  grantees.  They  can  have  no  private  interest  in  the 
continuance  of  the  public  use,  and  in  the  absence  of  a  provision  requiring  it 
they  can  have  no  compensation  for  the  loss  through  the  abandonment.2 

2.  What  Amounts  to  an  Abandonment. — The  diversion  of  property  from  the 
uses  for  which  it  was  taken  and  its  application  to  other  uses  operate  as  an  aban- 
donment. Thus  the  use  for  trade  or  manufacturing  purposes,  of  property 
which  was  originally  taken  for  railroad  purposes,  is  an  abandonment  of  the 
rights  acquired  by  the  condemnation.3 

A  Change  of  Line  of  a  railroad  amounts  to  an  abandonment  of  the  original  line.4 

Failure  of  Completion  Within  Stipulated  Time. — Where  a  railroad  company  fails  to 
complete  its  road  within  the  time  stipulated  in  the  charter,  it  has  been  held  an 
abandonment  of  the  right  of  way.5 

Failure  to  Operate  Part  of  Line. — If  the  company  is  bound  to  operate  each  part 
of  the  road,  and  fails  in  this  respect,  it  forfeits  its  franchise  and  abandons  its 
right  of  way.6 

Mere  Delay  Where  Time  Not  Limited. — But  where  the  company  is  not  required  to 
construct  the  works  within  any  specified  time,  a  delay  for  a  considerable 
period  need  not  operate  as  an  abandonment.  The  owner  may  be  left  in 
possession,  and  several  years  may  elapse  before  any  steps  are  taken  by  the 
company  towards  the  commencement  of  the  work.7 

have  been  the  same  had  it  authorized  any 
other  company  than  the  Northwestern  to 
take  it  for  that  purpose.  Who  holds  and 
uses  the  land  for  the  purpose  for  which  it  is 
taken,  does  not  affect  the  character  of  the 
use.  So  long  as  the  land  continues  to  be  ap- 
plied to  the  purpose  for  which  it  was  taken  — 
to  wit,  as  a  right  of  way  for  a  railroad  be- 
tween the  two  points  indicated — the  use  re- 
mains the  same,  whether  it  be  so  applied  by 
the  corporation  which  originally  took  the 
land  or  by  some  other.  Who  owns  the  rail- 
road, whose  duty  it  is  to  maintain  and  oper- 
ate it  for  the  benefit  of  the  state  and  the 
public,  and  who  does  in  fact  so  maintain  and 
operate  it,  is  immaterial  so  far  as  the  char- 
acter of  the  use  is  concerned.  When  the  St. 
Louis  company  took  the  transfer  of  the  right 
of  way,  and  constructed,  maintained,  and 
operated  a  railroad  over  it,  having  authority 
from  the  state  to  acquire  and  hold  rights  of 
way,  and  to  construct,  maintain,  and  operate 
a  railroad  between  the  two  points,  it  applied 
the  right  of  way  to  the  very  use  for  which  it 
was  taken.  The  right  of  way  seems  to  have 
been  transferred  for  the  purpose  of  having 
it  so  applied;  not  for  the  purpose  of  giving 
up  the  enterprise,  but  for  the  purpose  of 
having  it  carried  out  by  the  grantee  com- 
pany." See  also  Noll  v.  Dubuque,  etc.,  R. 
Co.,  32  Iowa  66;  Harlow  v.  Chicago,  etc., 
R.  Co.,  29  Iowa  276;  Chase  v.  Sullon  Mfg. 
Co.,  4  Cush.  (Mass.)  152;  Smith  v.  McAdam, 
3  Mich.  506. 

1.  See  supra,  this  title,  Rights  of  the  Parties 
— After  Condemnation  —  Reversion  When  Pub- 
lic Use  Ceases. 


2.  Failure  of  Grant  from  Corporation  on  Aban- 
donment.— Little  Miami  Elevator  Co.  v.  Cin- 
cinnati, 2  Cine.  Super.  Ct.  Rep.  361  ;  Hub- 
bard v.  Toledo,  21  Ohio  St.  379;  Jessup  v. 
Loucks,  55  Pa.  St.  350;  Com.  v.  Pennsyl- 
vania R.  Co.,  51  Pa.  St.  351. 

3.  Merrimack  River  Locks,  etc. ,  v.  Nashua, 
etc.,  R.  Co..  104  Mass.  r,  6  Am.  Rep.  181. 

Railroad  Station  Used  for  Private  Business. — 
In  Hoggatt  v.  Vicksburg,  etc.,  R.  Co.,  34  La. 
Ann.  624,  a  railway  station  house  was  used 
by  the  agent  for  the  purpose  of  a  private 
business  in  addition  to  its  use  as  station 
house.  It  was  held  that  this  was  not  such  a 
diversion  by  the  railway  from  the  use  for 
which  the  land  was  taken  as  togive  the  owner 
any  claim  to  additional  compensation.  And 
in  Hamilton  v.  Annapolis,  etc.,  R.  Co.,  1  Md. 
553,  a  railroad  company  erected  on  land  con- 
demned for  railroad  purposes  a  house  for  the 
accommodation  of  passengers  waiting  for 
cars.  The  house  was  also  used  sometimes  as 
a  tavern  and  a  store.  It  was  held  that  the 
use  for  which  the  property  had  been  taken 
was  not  abandoned. 

4.  Stacey  v.  Vermont  Cent.  R.  Co.,  27  Vt. 
39- 

5.  Failure  to  Complete  in  Time  Set  in  Charter. — 

Noll  v.  Dubuque,  etc.,  R.  Co.,  32  Iowa  66. 

6.  People  v.  Albany,  etc.,  R.  Co.,  24  N.  Y. 
261,  82  Am.  Dec.  295. 

7.  Delay  in  Completing  No  Abandonment. — 
Derby  v.  Ailing,  40  Conn.  410;  Barlow  v.  Chi- 
cago, etc.,  R.  Co.,  29  Iowa  276;  Curran  v. 
Louisville,  83  Ky.  628;  Pittsburgh,  etc.,  R. 
Co.  v.  Peet,  152  Pa.  St.  488;  Reilly  v.  Racine, 
51  Wis.  526. 

I  203  Volume  X. 
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Modification  of  Use. — A  plank  road1  or  a  canal  may  be  changed  into  a  railroad 
without  an  abandonment  of  the  use.2 

Nonnser. — Nonuser  does  not  operate  as  an  abandonment  and  extinguish- 
ment of  a  right  of  way  where  the  easement  was  acquired  by  express  grant.3 

A  Sale  of  the  Eight  of  Way  to  another  company  for  the  same  use  is  not  an  aban- 
donment.4 

EMOLUMENTS.  (See  also  the  titles  Judge  ;  Public  Officers  ;  Wages.) 
— The  word  "emolument"  is  thus  defined  :  "The  profit  arising  from  office  or 
employment ;  that  which  is  received  as  a  compensation  for  services,  or  which 
is  annexed  to  the  possession  of  office,  as  salary,  fees,  and  perquisites  ;  advan- 
tage ;  gain,  public  or  private."5 


1.  Brainard  v.  Missisquoi  R.  Co.,  48  Vt.  107. 

2.  Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18  Ohio 
St.  92. 

3.  Nonuser. — Noll  v.  Dubuque,  etc.,  R.  Co., 
32  Iowa  66  ;  Barlow  v.  Chicago,  etc.,  R.  Co., 
29  Iowa  276;  Jennison  v.  Walker,  11  Gray 
(Mass.)  425  ;  Arnold  v.  Stevens,  24  Pick. 
(Mass.)  106,  35  Am.  Dec.  305  ;  White  v.  Craw- 
ford, 10  Mass.  183  ;  Smiles  v.  Hastings,  24 
Barb.  (N.  Y.)  44  ;  Piatt  v.  Pennsylvania  Co., 
43  Ohio  St.  228,  22  Am.  &  Eng.  R.  Cas. 
129. 

4.  Sale  of  Right  of  Way.— U.  S.  v.  Little  Mi- 
ami, etc.,  R.  Co.,  1  Fed.  Rep.  700  ;  Noll  v. 
Dubuque,  etc.,  R.  Co.,  32  Iowa  66  ;  Barlow 
v.  Chicago,  etc.,  R.  Co.,  29  Iowa  276  ;  Henry 
v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288  ;  Harri- 
son v.  Lexington,  etc.,  R.  Co.,  9  B.  Mon. 
(Ky.)  470  ;  Com.  v.  Tenth  Massachusetts 
Turnpike  Corp.,  5  Cush.  (Mass.)  509  ;  Chase 
v.  Sutton  Mfg.  Co.,  4  Cush.  (Mass.)  152  ; 
Smith  v.  McAdam,  3  Mich.  506  ;  Crolley  v. 
Minneapolis,  etc.,  R.  Co.,  30  Minn.  541;  State 
v.  Rives,  5  Ired.  L.  (27  N.  Car.)  297  ;  Hatch 
v.  Cincinnati,  etc.,  R.  Co.,  18  Ohio  St.  92  ; 
Junction  R.  Co.  v.  Ruggles,  7  Ohio  St.  1  ; 
Com.  v.  Central  Pass.  R.  Co.,  52  Pa.  St.  506  ; 
U.  S.  v .  Little  Miami,  etc.,  R.  Co.,  I  Fed.  Rep. 
700. 

6.  Emoluments. — Webster's  Diet.,  followed'm 
Apple  v.  Crawford  County,  105  Pa.  St.  300, 
51  Am.  Rep.  206.  In  this  case  it  was  held 
that  where  it  is  the  official  duty  of  a  sheriff 
to  board  the  prisoners  in  the  county  jail,  the 
sum  secured  to  him  by  law  as  a  compensation 
for  this  service  is  an  emolument,  within  the 
meaning  of  the  Constitution  of  Pennsylvania, 
art.  3,  §  13,  which  provides  that  no  law 
shall  increase  or  diminish  any  public  officer's 
"salary  or  emolument"  after  his  election  or 
appointment.  "We  think,"  said  Green,  J., 
"the  word  imports  more  than  the  word 
'  salary  '  or  '  fees,'  and  because  it  is  contained 
in  the  constitution  in  addition  to  the  word 
'  salary  '  we  ought  to  give  it  the  meaning 
which  it  bears  in  ordinary  acceptation.  By 
the  definition  above  given  [see  text],  it  im- 
ports any  perquisite,  advantage,  profit,  or 
gain  arising  from  the  possession  of  an  office." 
See  also  Peeling  v.  York  County,  113  Pa.  St. 
108;  Fox  v.  Lebanon  County,  4  Pa.  Co.  Ct. 
Rep.  393. 

Fees  of  Justices  of  the  Peace  and  Constables 

have  been  held  to  be  emoluments.  Rupert  v. 
Chester  County,  2  Pa.  Dist.  Rep.  688,  13  Pa. 
Co.  Ct.  Rep.  342.    The  court  said  :  "  Are  the 


fees  fixed  by  the  Act  of  Assembly  of  1868,  as 
compensation  for  their  services,  to  be  consid- 
ered emoluments?  There  can  be  very  little 
question  about  this.  The  term  as  used  in  the 
constitution  has  been  construed  to  mean  any 
perquisite,  advantage,  profit,  or  gain  arising 
from  the  possession  of  an  office.  Apple  v. 
Crawford  County,  105  Pa.  St.  300.  We  find 
Webster  defines  'perquisite'  to  mean  'a  fee 
allowed  by  law  to  an  officer  for  a  specific  ser- 
vice.' The  Act  of  1868  simply  designates  the 
compensation  to  be  paid  the  public  officers 
named  therein  for  the  services  performed  by 
them.  These  amounts  are  the  perquisites 
belonging  to  the  office.  It  is  clear,  therefore, 
that  the  fees  allowed  by  this  act  are  to  be  re- 
garded as  emoluments  within  the  meaning  of 
the  constitution." 

Interest. — A  statute  provided  that  the  sal- 
ary of  a  county  treasurer  could  be  paid  only 
from  the  fees,  commissions,  and  emoluments 
of  his  office.  It  was  held  that  the  term 
emoluments  did  not  include  interest  on  money 
deposited  by  the  treasurer.  The  court  said: 
"  The  word  emoluments,  as  it  appears  in  the 
statute  in  question,  was  clearly  intended,  in 
our  opinion,  to  be  taken  in  a  general  and 
comprehensive  sense,  so  as  to  embrace  all 
other  proper  receipts  of  the  office  not  in- 
cluded within  the  terms  '  fees  '  or  '  commis- 
sions,' as  generally  defined  and  understood. 
Every  word  in  the  law,  whether  constitu- 
tional or  statutory,  must,  if  possible,  be 
given  some  meaning.  McClain  v.  People,  9 
Colo.  193;  Suth.  St.  Const.,  §  239.  The  very 
frequency  of  the  use  of  this  word  in  the  act 
under  review  absolutely  precludes  the  idea 
of  its  having  been  intended  to  convey  no 
meaning.  To  hold  that  emoluments,  as  used 
and  in  the  connection  in  which  it  appears  in 
this  statute,  means  any  accretion,  increment, 
gain,  or  profit  to  the  office,  is,  we  think, 
manifestly  in  accord  with  common  sense  and 
common  usage,  as  well  as  with  the  estab- 
lished rules  for  the  interpretation  of  the 
English  language,  and  for  the  construction 
of  statutes.  We  are  equally  clear,  however, 
that  in'  order  to  entitle  an  official  to  any 
benefit  from  an  emolument  to  his  office, 
which  can  be  enforced  under  the  law  or  by 
the  courts,  it  must  be  legitimate  and  lawful. 
Even  if  it  be  not  essential  that  it  should  be 
derived  from  the  performance  of  a  duty 
imposed  or  an  act  permitted  by  the  statute, 
it  must,  at  least,  be  free  from  the  taint  of 
violation  of  tke  law.    It  appears  from  the 


1204 


Volume  X. 


Definition. 


EMOL  UMENTS. 


Definition. 


agreed  statement  of  facts  in  this  case  that 
the  interest  money  received  by  defendant 
accrued  by  virtue  of  contracts  made  by  him 
as  treasurer  with  certain  banks  in  the  city 
of  Denver,  upon  deposits  by  him  in  said 
banks  of  moneys  belonging  to  said  county, 
and  which  came  into  his  hands,  as  treasurer 
of  said  county,  during  the  year  1896.  There 
is  no  contention  that  either  the  deposits  or 
contracts  were  authorized  by  the  county 
commissioners.  The  law  nowhere  makes  it 
the  duty  of  the  county  treasurer  to  loan  out 
or  deposit  the  county  funds.  On  the  con- 
trary, it  expressly  prohibits  the  former,  and 
also  all  contracts  for  the  latter  whereby  any 
benefit  or  advantage,  directly  or  indirectly, 
would  accrue  to  the  treasurer."  Arapahoe 
County  v.  Hall,  9  Colo.  App.  53S. 

Traveling  Expenses.— The  English  Telegraph 
Act  of  31  &  32  Vict.,  c.  no,  enables  the  post- 
master-general to  purchase  the  undertakings 
of  telegraph  companies.  By  section  8,  sub- 
section 7,  every  officer  and  clerk  of  any  com- 
pany, the  undertaking  of  which  may  be  so 
purchased,  who  has  been  a  certain  time  in 
the  service  of  the  company,  and  who  is  in 
receipt  of  a  certain  salary,  is  entitled,  if  he 
receive  no  offer  of  an  appointment  by  the 
postmaster  general  in  the  telegraphic  depart- 
ment, to  receive  an  annuity,  which,  under 
certain  circumstances,  shall  be  equal  to  two- 
thirds  of  the  "annual  emolument"  derived 

1 


by  him  from  his  office  on  a  certain  date. 
Under  this  act,  S.,  an  officer  of  a  telegraph 
company  that  had  been  purchased,  claimed  as 
a  part  of  his  "annual  emolument"  the  trav- 
eling expenses  allowed  him  by  the  company, 
by  reason  of  which  he  saved  a  large  part  of 
the  money  which  he  would  otherwise  have 
expended  at  home  for  board  and  lodging.  It 
was  held  by  the  Court  of  Appeal,  affirming 
the  judgment  of  the  Queen's  Bench  Division, 
that  anything  which  S.'s  allowance  enabled 
him  to  save  from  his  ordinary  expenses 
was  an  emolument,  and  therefore  a  subject 
for  compensation.  Brett,  L.J.,  said:  "That 
annual  emolument  is  the  value  of  his  appoint- 
ment. If  a  person  only  receives  a  salary, 
what  is  the  value  of  his  appointment?  If 
there  is  nothing  to  be  added  to  the  salary,  or 
deducted  from  it,  the  value  of  the  appoint- 
ment is  the  salary;  but  if  the  salary  is  subject 
to  his  finding  certain  materials,  it  would  be 
impossible  to  say  that  the  salary  is  the  proper 
measure  of  the  value  of  the  appointment  or 

of  his  emolument.      The  emolument  would  be 

the  amount  of  the  salary,  less  the  cost  of  the 
materials  he  had  to  supply.  Then,  if  he 
receives  a  salary  and  something  additional 
by  way  of  remuneration,  the  value  of  the 
appointment  or  of  the  emolument  must  be  the 
salary  and  anything  which  he  gains  by  the 
remuneration."  Reg.  v.  Postmaster-Gen., 
3  Q.  B.  Div.  428. 
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ABANDONMENT : 

Drains  and  sewers,  260 
Easements,  434 

Acts  incompatible  with  the  nature  of  the 

easement,  435 
Acts  must  be  decisive  and  unequivocal,  435 
Adverse  possession  for  statutory  period, 

436 

All  facts  to  be  considered,  437 

Character  of  adverse  user,  437 

Distinction  between  easements  by  pre- 
scriptions and  easements  by  grant,  436, 
437 

Easement  created  by  grant  not  lost  by 

nonuser  merely,  436 
Examples,  434,  43S 
In  general,  434 

Length  of  nonuser  merely  one  element, 
437 

Loss  of  easement  by  mere  nonuser,  436 
Nonuser   accompanied  by  acts  showing 

intention  to  abandon,  437 
Obstructing  enjoyment,  435 
Question  of  intent  for  jury,  436 
Substitution  of  new  for  old  way,  435 
Ejectment : 

Abandonment  of  possession,  489 
Abandonment  of  possession  by  defendant, 

525 

Abandonment  subsequent  to  action,  526 

ABBREVIATIONS : 

Dollar,  3 
E,  392 

Elections,  637 

Nomination  papers,  637 

A  li  DICTION: 

Dying  declarations,  371 

ABETTORS: 

Duelling,  314 

ABODE : 
Elections  : 

Place  of  abode,  598 
V  PORTION: 
Dying  declarations,  372 

Admissible  in  prosecutions  for  homicide 
caused  by  abortion,  372 

Common-law  rule,  372 

General  rule  as  to  admissibility,  372 

Statutes  directed  against  abortion  result- 
ing in  death,  372 

Statutes  making  woman's  dying  declara- 
tions admissible.  372 

Statutes  not  making  death  a  part  of  the 
offense,  372 

ABUTTING    OWNERS   (see    CHANGE  OF 
Grade;  Elevated  Railroads): 
Electric  railroads  : 
Examples,  883,  884 


ABUTTING  OWNERS,  cont'd. 
Electric  railroads,  cont'd. 
In  general,  883 
Injunction,  882,  883 
No  additional  servitude,  884 
Relation  of  operators  to  abutting  owners, 
883 

Statute  requiring  consent  of  abutting  own- 
ers, 8S3 
Eminent  domain : 

Injury  to  access,  1127 

ACCESS  : 

Elevated  railroads,  912 

ACCESS  TO  PUBLIC  WATERS  : 

Eminent  domain,  1129 

ACKNOWLEDGMENT  : 
Dower : 

Acknowledgment   of   husband  and  wife 

need  not  be  simultaneous,  213 
Certificate  of  acknowledgment,  213 
Manner  of  acknowledgment,  213 
Necessity  of  acknowledgment,  213 
Release  of  dower,  213 
Due  form,  2S3 

ACTIONS  (see  Ejectment;  Elevated  Rail- 
roads: 
Due  process  of  law  : 

Form  of  action,  301 

ADJOURNMENT  : 
Elections,  683,  693,  746 
Canvassing  boards,  746 
Effect  of  adjournment  of  board  of  can- 
vassers on  right  to  mandamus,  808 
Where  polls  are  required  to  be  kept  open 
all  day,  693 

ADMISSIONS  (see  Confessions;  Declara- 
tions): 
Embezzlement,  1036 
Eminent  domain,  11 54 

Value  of  property,  n 54 

ADOPTION  : 

Domicil,  31 

ADVERSE  POSSESSION  : 
Easements  : 

Loss  of  easement  by,  436 
Ejectment,  48(1 

Claim  of  adverse  possession  as  disclaimer 
of  title,  510 
Elevated  railroads,  939 

Delay  in  bringing  suit,  939 
In  general,  939 

AFFIDAVIT  : 
iF        Elections,  638 

Amendment,  638 

Challenge  and  proof  of  qualification,  705, 

706 
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AGE: 

Elections,  590 
Constitutional  limitation,  590 

In  general,  590 
Proof  of  age,  590 
Qualifications,  590 

AGENCY  (see  Embezzlement): 
Duress : 

Criminal  act  done  under  order  of  princi- 
pal, 348 

Duress  on  principal's  agent,  333 
Ejectment,  527 

Against  whom  action  should  be  brought, 
527 

Fraudulent  purchase  by  agent,  520 
Servant  or  agent  not  liable  to  ejectment  as 
general  rule,  528 
Elections  : 

Bribery  by  agent,  781 
Colorable  employment  as  agent,  792 
Corrupt  practices  by  agent  of  candidate,  794 
Acts  contrary  to  directions,  794 
Candidate  may  lose  election  through 

corrupt  practices  of  agent,  794 
Candidate  must  have  known  of  and  con- 
sented to  corrupt  practices,  794 
Circumstances  showing  agency,  795 
Responsibility  of  candidate,  796 
Responsibility  of  candidate  for  acts  of 

subagents,  795 
Subagents,  795 

What  will  constitute  an  agency,  795 
Wilful  ignorance  of  candidate,  794 
Elevated  railroads : 

Liability  for  wilful  and  malicious  acts  of 

agents,  942 

AGRICULTURE  : 
Dominion  of  Canada : 

Legislative  power  over,  115 

AIDERS  AND  ABETTORS : 

Duelling,  314 
Embezzlement : 

Persons  aiding  officers,  1023 

AIR: 

Elevated  railroads,  912 

ALCOHOLISM,  see  Drunkenness. 

ALIENATION  : 
Dower : 

Alienage  of  husband  or  wife  as  bar  to 

dower,  201 

ALIENS : 

Dominion  of  Canada,  90 
Ejectment,  524 
Elections  : 

Resident  aliens,  590 

Resident   aliens   may  vote  immediately 
upon  naturalization,  597 

ALLUVIUM  : 

Ejectment,  478 

ALMSHOUSES : 

Elections,  604 

ALTERATIONS  OP  INSTRUMENTS: 

Elections,  637,  730 

Erasures  upon  ballots,  730 
Nomination  papers,  637 


AMENDMENT : 
Elections,  572,  638,  640,  642 
Affidavit,  638 

Certificate  of  nomination,  653 
Nomination,  642 
Nomination  papers,  640 
Returning  nomination  papers  for  amend- 
ment, 656 

ANIMALS : 

Domestic  animals,  5 

ANIMUS  REVERTENDI,  see  DOMICIL. 

ANOTHER : 
Embezzlement : 

Property  of  anotner,  986 

ANY  ELECTION : 

Elections,  589 

APOTHECARY  (see  DRUGGISTS),  266 

APPEAL  BONDS : 

Prosecute  with  effect,  445 

APPEALS : 

Due  process  of  law,  301 
Eminent  domain,  1 146 

Allowance  of  interest,  1187 

APPOINTMENT : 

Election  distinguished,  550 

«*  APPROPRIATE  : " 

Embezzlement,  993 

APPURTENANCES : 
Easements : 
What  will  pass  under  the  term  appurte- 
nances, 419 

APPURTENANT : 

Easements,  403 

ARBITRATION : 
Ejectment : 

Lands  awarded  by  arbitrators,  521 

ARREST,  see  Duress. 

ASSESSMENTS  (see  Special  Assessments)! 

Dues,  278 

ASSIGNMENT     FOR     BENEFIT  OP 
CREDITORS : 

Embezzlement,  ion 

ASSIGNMENTS : 
Dower : 

Alienation  before  assignment,  147 
Equity,  148 
Quarantine,  149 

Right  of  assignee  to  maintain  suit  In  name 

of  dowress,  147 
Whether    inchoate    right    of    dower  is- 
assignable,  144 
Easements : 

Easements  in  gross,  404 
Electric-light  companies : 

Right  to  assign  breaches,  868 

ASSUMPSIT  : 
Ejectment : 

Right  to  bring  action  of  assumpsit,  536 

ATTAINDER: 
Dower : 

Attainder  of  husband  as  bar  to  dower,  20* 
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ATTEMPTS  : 
Embracery,  1041 
Elections  : 

Attempt  to  vote,  849 

ATTORNEY  AND  CLIENT  : 
Elections  : 

Privileged  communications,  828 
Embezzlement,  996,  1009 
As  bailee,  1010 
As  servant  or  agent,  IOIO 
In  general,  1009 
Intent,  996 

ATTORNEY-GENERAXi : 
Dominion  of  Canada : 

Provincial  attorney-general  properly  rep 
resents  the  crown  in  provincial  courts  in 
respect  to  Dominion  as  well  as  pro- 
vincial rights,  56 

AUCTIONEERS  : 
Dominion  of  Canada,  103 

Shop,  saloon,  tavern,  auctioneer  and  other 
licenses  in  order  to  the  raising  of  a  rev- 
enue for  provincial,  local  or  municipal 
purposes,  103 

AUSTRALIAN  BALLOT  LAW,  see  Elec- 
tions. 

AUTHORITY : 

Duly  sworn,  316 

BAILMENT,  see  Embezzlement.  ^ 
BALLOT  BOXES,  see  Elections. 
BAXiIiOTS  (see  Elections). 

BANKRUPTCY : 

Dominion  of  Canada,  88 
Dower : 

Priority,  154 
Ejectment : 

Action  by  assignee  under  bankruptcy  or 

insolvency  laws,  514 
Embezzlement : 

Assignees  in  bankruptcy  or  insolvency, 

1011 

BANKS  AND    BANKING   (see  NATIONAL 
Banks): 
Dominion  of  Canada,  86 

Incorporation  of  banks,  86 
Issue  of  paper  money,  86 
Savings  banks,  87 
Embezzlement,  1012 

Banks  and  banking  in  general,  1012 
Care,  custody  or  possession,  1013 
Cashiers  and  clerks,  1013 
Failure  to  pay  depositors,  1012 
Loan  made,  1013 
Officers  of  banks  in  general,  1012 
Private  bankers  and  managers,  1012 
What  constitutes  embezzlement,  1012 

BARN: 

Dwelling-house,  357 

BARRING  DO  WER,  see  Dower. 

BASTARDY : 
Domicil : 

Illegitimate  child  has  mother's  domicil,  11 
Legitimated  child  has  father's  domicil,  11 

BECOME  DUE,  278 


BETTING  : 
Elections,  854 

Bribery,  789 

BICYCLE : 

Drive,  264 

BIGAMY  : 

Elections,  610 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES : 
Dominion  of  Canada : 

Power  of  Dominion  parliament,  87 
Draft,  218 
Duebill,  309 
Duly  presented,  317 
Duress,  335 

Bona  fide  purchaser  of  negotiable  paper,  335 
Examples,  335 

Maker  must  prove  that  transferee  accepted 

note  with  knowledge  of  duress,  336 
Ratification,  338 

Where  subsequent  purchaser  of  transferee 
has  notice  of  duress,  336 
Effects,  451,  452 

BLANKS : 
Elections,  717 

Blank  spaces  for  persons  not  nominated, 

7i7 

BONDS  : 
Elections : 

,    Mandamus  to  compel  approval  of  official 

bond,  804 
Electric-light  companies : 

Right  of  municipality  to  issue  bonds,  866 
Prosecute  with  effect,  445 

BOOMS : 

Eminent  domain : 

Public  use,  1081 

BOOTHS,  see  Elections. 

BOUNDARIES  : 

Due,  282 

BRANCH  RAILROADS : 

Eminent  domain,  1076 

BRIBERY  (see  Embracery): 
Elections : 

Act  showing  corrupt  intent,  784 
Betting  on  result,  789 
Charities,  785 

Circumstances  held  not  to  show  a  corrupt 
intent,  784 

Circumstances  held  not  to  show  an  offer 

of  bribery,  784 
Colorable  employment  to  secure  votes,  787 
Colorable  loan,  788 
Criminal  offense,  853 

Exceeding  amount  allowed  by  law  as 
election  expenses,  853 

In  general,  853 

Offense  complete  though  object  not  at- 
tained, 853 
Reception    of    compensation  by  voter 

bribery,  853 
Treating  voters,  853 
What  constitutes  bribery,  853 
Effect  of  bribery  on  election,  780 

Bribery  by  agent  in  England,  781 
Bribery  by  third  person,  782 
Bribery  not  affecting  result,  780 
Disqualification  for  office,  781 
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BRIBERY,  ,v;//',/. 
Eleotions,  con'td. 

Effect  of  Bribery  on  election,  cont'd. 
Disqualification  of  candidate,  7S1 
Election  materially  influenced  by  bribery 

void,  780 
England,  781 
Examples,  780-7S2 
In  general,  780 
Rule  in  Canada,  781 
United  States,  781 
Effect  of  bribery  on  individual  vote,  782 
In  general,  782 

Previous  conviction  of  bribery  not  nec- 
essary, 783 

Rejection  of  vote,  782 
Employment    of  canvassers  not  bribery 

where  no  condition  as  to  vote,  786 
Evidence,  790 

Furnishing  or  promising  employment,  786 
Gifts,  785 

Gifts  after  election,  789 

Gifts  or  payments  after  election,  789 

Hearsay  evidence,  841 

Hiring  roorr.,  789 

Leases  and  hirings  to  voters,  783 

Loans,  786 

Obtaining  passes,  788 

Offense  of  bribery  complete  when  offer 

accepted,  783 
Offer  made  in  jest,  784 
Offer  of  bribe,  783 

Offer  to  county  of  buildings  or  property  to 
secure  removal  of  county  seat,  789 

Offer  to  perform  duties  for  less  than  legal 
compensation,  787 

Paying  excessive  price  for  work  or  articles 
purchased,  787 

Payment  for  use  of  undue  influence,  789 

Payment  of  past  debt,  786 

Payment  of  past  debt  near  election  time 
not  necessarily  bribery,  786 

Payment  of  traveling  expenses  and  for 
loss  of  time,  787 

Payments  after  election,  789 

Payments  held  unlawful,  787 

Payment  to  refrain  from  voting,  783 

Present  to  wife  in  consideration  of  influ- 
encing husband,  789 

Presumption  of  corruption,  790 

Receiving  treat  a  corrupt  practice,  789 

Subscriptions,  784 

Treating,  788 

Treating  not  bribery  per  se,  788,  789 
Vote   avoided  though  payment   not  in- 
tended as  a  bribe,  788 
What  constitutes  bribery,  783 
What  is  a  valuable  consideration,  783 

BRIDGES : 

Drawbridges,  262 
Eminent  Domain  : 
Public  use,  1080 
BUILDING  CONTRACTS  : 

Earth,  396 
BUILDING  RESTRICTIONS: 
Education,  444 
Ejectment : 

Breach  of  condition,  516 
Eminent  domain,  1163 
BUILDINGS  : 
Ejectment : 

Buildings  apart  from  soil,  476 
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BURDEN  OP  PROOF  (see  Presumptions): 
Domicil : 

Change  of  domicil,  14 
Druggists,  269 
Elections,  732 

Ballot  boxes  coming  from  proper  officers, 
732 

Residence,  605 

Upon  person  asking  that  returns  should 
be  rejected,  838 

Elevators : 

Guarding  shaft  of  elevator,  965 
Unexplained  breaking  of  machinery,  948 

Embezzlement,  1028 

BURGLARY : 

Dwelling-house,  353 

BUSINESS,  OCCUPATION  AND  PRIVI- 
LEGE TAXES: 
Dominion  of  Canada : 

Shop,  saloon,  tavern,  auctioneer  and 
other  licenses  in  order  to  the  raising  of  a 
revenue  for  provincial,  local  or  munici- 
pal purposes,  103 

CAMPS  : 

Eminent  domain,  1087 

CANADA,  see  Dominion  of  Canada. 

CANALS  : 

Dominion  of  Canada,  105 
Eminent  Domain : 

Public  use,  1080 

CANVASS  (see  Elections). 

CARRIERS  OF  GOODS : 

Electric  railroads,  878 

CARRIERS  OF  PASSENGERS  (see  Elec- 
tric Railroads;  Elevated  Railroads): 
Elevated  Railroads : 

Expulsion,  942 
False  imprisonment,  942 
Injury  by  fellow  passenger,  943 
Liability  for  injury  at  station,  942 
Elevators,  945 

Burden    of    proof     from     breaking  of 

machinery,  948 
Care  required  of  children,  951 
Carrier  for  hire,  946 

Contributory  negligence  of  passengers,  951 
Duties  owing  as  carriers  of  passengers,  946 
Duty  to  provide  and  maintain  safe  and 

suitable  machinery,  947 
Duty  to  provide  and  maintain  skilful  and 

competent  operatives,  949 
Examples  of  negligence,  950 
In  general,  946 

Injuries     sustained    through  negligent 

operation,  949 
Negligence  in  operation,  950 
Negligent     failure     to     maintain  safe 

machinery,  947 
Not  an  insurer,  946 

Presumption  of  negligence  from  un- 
explained breaking  of  machinery,  94S 

Starting  car  before  passenger  obtains  bal- 
ance, 949 

When  not  carriers  of  passengers,  946 

CARRYING  WEAPONS : 

Elections,  854 

CAUSE : 

Due  cause,  282 
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CEMETERIES  : 
Eminent  Domain : 

Public  use,  1085 

CERTIFICATE  (see  Elections): 
Elections,  739 

Informality  of  certificate,  740 
Mandamus  to  compel  giving  certificate  of 

election,  810 
Necessity,  739 
Persons  signing,  740 
Presumption  of  official  character,  740 
Returns,  739 

Informality  of  certificate,  740 

Necessity,  739 

Persons  signing,  740 

Presumption  of  official  character,  740 

Sufficiency,  740 

Weight  of  authority  that  returns  should 

be  rejected,  739 
Whether  return  should  be  received,  739 
Sufficiency,  740 

Weight  of  authority  that  returns  should 

be  rejected,  739 
Whether  return  should  be  received,  739 

CHALLENGE,  see  Duelling. 

CHANGE  OP  GRADE : 
Eminent  domain,  1124 

Compensation  presumed  to  be  included  in 

original  award,  1126 
Examples,  1124-1127 
Liability  under  special  statutes,  1127 
Negligent  change,  1127 
Right  to  compensation  for  injuries  from 
change  of  grade  in  street,  1124 

CHANGE  OP  VENUE  : 

Prosecute  with  effect,  445 

CHARACTER  IN  EVIDENCE  : 
Dying  declarations : 

Showing  bad  character  of  declarant,  384 

CHARITIES  : 
Elections  : 

Bribery,  785 

CHARTER  (see  Eminent  Domain). 

CHARTER  PARTY,  see  Contracts  of  Af- 
freightment and  Charter  Party, 

CHATTELS  (see  Effects). 

!  CHECKS: 

Draft,  218 
Embezzlement : 

As  evidence,  1035 

CHILDREN  (see  Domicil)' 
Elevators  : 

Contributory  negligence,  951 
Infant  employees,  959 

Where  child  is  trespasser  owner  not  ex- 
cused from  maintaining  guarded  shaft 

9°3 

CHINESE  . 
Elections  : 

Right  of  suffrage,  591 

CHOSES  l\  ACTION: 
Dower : 

Inchoate  right  of  action,  144 
Effects,  453 

CHURCHES 

Ejectment,  476 


CINDERS : 

Elevated  railroads,  930,  931 

CITIZENSHIP  (see  Domicil;  Residence): 
Domicil : 

Citizenship  meaning  domicil,  10 
Dominion  of  Canada : 

Naturalization  and  aliens,  90 
Elections,- 589,  609 
Examples,  589,  590 
Forfeiture  of  citizenship,  609 
Inhabitants  and  residents,  590 
Qualifications  of  electors,  589 
Resident  aliens,  590 

Whether  congress  may  deprive  person  of 
citizenship,  571 

CIVIL  RIGHTS  : 

Dominion  of  Canada,  105 

CLAIM  OF  TITLE  : 

Ejectment,  490 

CLERK,  see  Embezzlement. 

COLLECTING  AGENTS : 

Embezzlement,  1005 

COLOR  OF  TTTLE  : 
Ejectment,  490 

Improvements,  545 

COMMERCIAL  TRAVELERS : 

Embezzlement,  1000 

COMMISSLONS,  see  Elections-  Elevated 
Railroads. 

COMMON  LAW : 
Dower,  127 

California,  127 

Colorado,  127 

Connecticut,  127 

Definition,  125 

Georgia,  127 

Iowa,  127 

Kansas,  128 

Minnesota,  12S 

North  Carolina,  128 

Status  in  the  United  States,  127 

Tennessee,  128 
Duelling,  211 
Due  process  of  law  : 

Due  process  of  law  not  limited  to  common 
law  proceedings,  295 

Proceedings  according  to  the  course  of  the 
common  law,  294 


COMMONS  : 

Ejectment,  480 

COMPENSA  TION,  see  Eminent  Domain. 

COMPUTATION  OF  TIM  E  : 

During,  349 

CONDEMNA  TION,  see  Eminent  Domain. 

CONDITIONAL  DONATIONS,  118 

CONDITION'S  : 
Ejectment : 

Breach  of  conditions  subsequent  by  rail- 
road, 528 

Breach  of  conditions  subsequent  in  deed, 
51" 

Elevated  railroads  : 

Conditions  attached  to  consent  of  local 
authorities  of  a  city,  900 
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CONFESSIONS: 

Embezzlement,  1036 
CONFISCATION  : 
Due  process  of  law  : 

Prevention  of  property  from  confiscation, 

292 

CONFLICT  OF  LAWS  (see  Dominion  of 
Canada;  Embezzlement): 
Dower,  142 

Alienation  of  land  by  husband,  204 
Priority  as  between  dower  and  other  in- 
cumbrances, 153 
Elections : 

J  urisdiction  of  state  and  federal  courts,  856 
CONSENT : 
Dower : 

Consent  of  husband  to  adultery  or  elope- 
ment, 201 
CONSIDERATION  : 
Dower : 

Barring  dower,  211 

Marriage  alone  an  insufficient  considera- 
tion for  an  antenuptial  agreement  to  bar 
dower,  210 

Relinquishment  of  dower  a  valuable  con- 
sideration, 143 
Elections : 

What  is  a  valuable  consideration  within 
English  bribery  statute,  783 
CONSTITUTIONAL    LAW    (see  Domicil; 

Dominion  of  Canada;  Elections): 
Dominion  of  Canada,  58. 

Analogy  of  the  constitution  of  Canada  to 
the  Constitution  of  the  United  States,  46 

General  comparison  of  legislative  powers 
and  the  distribution  thereof  in  Canada 
with  those  under  the  United  States  Con- 
stitution, 58 

General  scheme  of  distribution  of  legisla- 
tive powers  in  Canada,  59 

Paramount  authority  of  imperial  parlia- 
ment, 48 

Pre-Confederation  constitutions,  49 
Preservation  of  provincial  autonomy,  59 
Synopsis  of  the  scheme  of  the  Canadian 
constitution  as  contained  in  the  British 
North  America  Act,  1867,  46 
Drainage  acts,  222 

Drainage  acts  held  constitutional,  222 
Drainage  for  agricultural  purposes,  226 
Drainage  laws  upheld  without  reference 

to  public  health,  227 
Drainage  under  police  power,  223 
Drainage  under  taxing  power,  223 
Drainage  under  the  right  of  eminent  do- 
main, 223 
Drain  must  be  for  public  use,  224 
Improvements  of  individuals'  land  not  a 

public  purpose,  226 
Incidental  private  benefit,  225 
Power  of  legislature  generally,  222 
Promotion  of  public  health,  226 
Public  benefit  in  any  one  of  several  ways 

sufficient,  225 
Reclamation  of  large  bodies  of  waste  lands 

held  a  public  purpose,  226 
Requirement  that  drainage  must  be  for 

public  use,  224 
Source  of  legislative  power,  223 
What  is  a  public  use,  225 
Whole  public  or  state  need  not  be  bene- 
fited, 225 
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CONSTITUTIONAL  LAW,  cont'd. 
Duelling : 

Punishment,  315 
Dying  Declarations,  363 

Approved  reason,  364 
Declarant  not  a  witness,  363 
Dying  declaration  rule   not  unconstitu- 
tional, 363 

Reasons  supporting    constitutionality  of 

rule,  363 
Eight-hour  Laws,  462 

Colorado,  462 
Illinois,  462 
In  general,  462 
Massachusetts,  463 
Nebraska,  462 
New  York,  463 
Ohio,  462 
Utah,  462 
Elections,  608,  611,  715 

Acquiescence  of  voters,  769 
Age,  590 

Australian  ballot  laws,  581 
Authority  to  hold  elections,  563 
Citizenship,  589 

Constitutional  requirement  of  voting  in 
district  or  precinct  of  residence,  689 

Educational  qualifications,  592 

Fifteenth  amendment,  591 

Fourteenth  amendment,  591 

Partial  unconstitutionality  of  laws,  584 

Pauperage  as  a  disqualification,  608 

Power  of  legislature  to  submit  questions 
to  popular  vote,  567 

Property  qualification,  595 

Provisions  requiring  that  election  officers- 
shall  be  selected  from  political  parties, 
667 

Race,  591 

Registration,  611 

Registration  law,  769 

Right  of  suffrage  constitutionally  re- 
stricted, 769 

Right  to  assistance  in  marking  ballotSy 
700 

Statutes  providing  for  numbering  ballots, 
715 

Tie  vote  determined  by  lot,  761 
Unconstitutional  election  laws,  769 
Electric  Light  Companies : 

Constitutionality  of  statute  providing  for 
board  of  electrical  control,  864 
Electric  subways,  893 
Elevated  railroads : 

Rapid  transit  acts,  898 
Right  to  trial  by  jury  in  injunction  pro- 
ceedings, 939 
Embezzlement : 
Statutes  providing  that  a  conviction  of 
emfezzlement    on  an  indictment  for 
larceny  and  vice  versa  shall  be  good, 
983 

Eminent  domain,  1050,  107 1 
Compensation,  1051 

Conditions  imposed    upon   its  exercise, 

1050 

Constitutional  inhibition,  1050 
Constitutional  provisions,  1050 
Drainage,  1083 

Exists  independent  of  constitution,  1049 
Necessity,  1051 
Private  roads,  1071 
Private  uses,  1071 
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CONSTITUTIONAL  LAW,  cont'd. 
Eminent  domain,  cont'd. 
Public  uses,  105 1,  107 1 

Private  roads,  1071 
Private  uses,  1071 

Uses  countena  need  by  the  various  states, 
107 1 

State  may  not  be  divested  of  the  power, 
1049 

Uses  countenanced  by  the  various  states, 
1071 

Eight  of  suffrage : 

Effect  of  federal  constitution,  571 

Acts  of  congress  in  exercise  of  power  to 

regulate,  571 
Article  I.,  571 

Congress  may  deprive  a  person  of  citi- 
zenship, 571 

Decisions  that  acts  of  congress  are  con- 
stitutional, 571 

Effect  of  fifteenth  amendment,  573 

Effect  of  fourteenth  amendment,  572 

Fifteenth  amendment,  572 

Fourteenth  amendment,  572 

Regulation  of  elections,  571 
CONSTRUCTION,  see  Elections. 

CONSULAR  OFFICERS  : 

Embezzlement.  101S 

CONSULS : 
Domicil,  37 

Effect  of  business  operations,  37 
Examples,  37,  38 
In  general,  37 

CONTRACTS  (see  Duress): 
Dower,  142 
Eminent  domain : 

Private  contracts  subject  to  the  right,  1089 

CONTRACTS    OF  AFFREIGHTMENT 
AND  CHARTER  PARTY  : 

Dunnage,  318 

During  the  voyage,  350 

CONTRIBUTION  : 
Dower : 

Mortgages,  166 

Amount  of  contribution,  167 
Ascertainment  of  contribution,  167 
By  the  widow,  166 
Widow's  right  to  contribution,  167 

CONTRIBUTORY  NEGLIGENCE  : 

Druggists,  273 
Elevators,  951,  958 

Age  and  capacity  of  employee  to  be  con- 
sidered in  determining  question,  959 
Barring  shaft  in  elevator,  964 
Burden  of  proof,  965 
When  question  for  jury,  964 
Children,  951 
Examples,  951 
General  rule,  958 
Proximate  cause  of  injury,  958 
Question  of  law  or  fact,  951 
Use  of  defective  machinery,  953 

'CONVENTION,  see  Elections. 

CONFER  SION,  see  Embezzlement. 

CONVE  VANCE S,  see  Duress. 

COVVICTIONS: 
Elections,  610 

Conviction  defined,  610 
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CONVERSION : 
Ejectment : 

Realty  equitably  converted  into  person- 
alty, 480 
COPY  : 

Duplicate  distinguished  from,  318 

COPYRIGHT  : 

Dominion  of  Canada,  90 

Edition,  441 
CORPORATIONS  (see  Electric-Light  Com- 
panies; Elevated  Railroads;  Eminent 
Domain;  Officers  of  Corporations): 

Dominion  of  Canada,  77,  97 
Dominion  corporations,  77 
Dominion  powers  as  to  incorporation,  77 
Foreign  and  private  corporations,  77  _ 
Incorporation  of  companies  with  provincial 

objects,  107 
Provincial  corporations,  107 
Provincial  powers  in  respect  to  imperial 

and  Dominion  companies,  95 
Subjection  of   Dominion  corporations  to 
provincial  laws,  97 

Due  process  of  law,  298 

Dwell,  352 

Ejectment,  523,  5 28 

Action  against  municipal  corporations,  529 
Action  by  corporation  aggregate,  523 
Action  by  foreign  corporation,  523 
Action  by  municipal  corporation,  523 
Breach  of  conditions  subsequent  by  rail- 
road, 529 

Ejectment  against  corporation  aggregate, 
528 

Ejectment  against  railroad,  528 
Ejectment  by  sole  corporation,  523 
Lands  dedicated  for  public  use,  523 
Possession  under  unlawful  entry,  528 
Quasi  corporations,  529 
Where  deed  provides  for  foreclosure,  529 
Elevated  Railroads : 

Right  to  recover  past  damages,  261 

CORRUPT  PRACTICE  (see  Elections) 

COSTS  : 
Dower : 

In  general,  198 

Rule  as  to  costs  in  equity,  198 

Widow's  right  to  recover  costs  when  she 
is  entitled  to  recover  damages,  198 
Ejectment : 

Expenses  of  prosecuting  suit,  547 
Elections,  623 

England,  623 
Elevated  railroads : 

Extra  allowance  for  costs  in  injunction 
proceedings,  911 

COUNTIES : 
Ejectment : 

Action  against,  529 

Establishment  and  maintenance  of  high- 
ways as  ground  for  ejectment,  532 
Embezzlement,  1020 

COUNTY  SEAT  : 
Elections  : 

Offer  to  county  of  buildings  or  property  to 
secure  removal  of  county  seat,  789 

COURSE  . 

Due  course  of  administration,  283 
,  Volume  X. 


Course  of  Law. 


INDEX. 


Criminal  Law. 


COURSE  OF  LA  W,  see  Due  Process  of  Law. 
COURT-HOUSES : 

Eminem  domain,  10S7 
COURTS  : 

Dominion  of  Canada  : 

Power  of  Dominion  to  deprive  provincial 
courts  of  jurisdiction,  76 
Due  process  of  law  : 

Administration  of  law  by  state  courts,  306 
Elections,  733,  741 

Appointment  of  election  officers,  666 
Jurisdiction  over*  nominations,  660 
Power  of  court  to  compel  correction,  741 
Power  of  court  to  compel  production  of 
ballots  as  evidence,  733 
Eminent  domain,  1 138 

Payment  into  court,  1138,  1195 
COVENANTS  : 
Dower : 

Covenants  against  incumbrances : 

Whether  an  inchoate  right  of  dower  is 
included  in  a  covenant  against  incum- 
brances, 144 
Easements  : 

Covenant  operating  as  grant  of  easement,  413 
Cross-assessments,  414 
Easement  by  covenant  in  deed  poll,  415 
Mutual  covenants,  414 
Words  of  covenant,  413 
COVERTURE : 

During  coverture,  350 
CREDITORS  : 
Duress : 

Whether  creditor   can   avail   himself  of 
duress  to  debtor,  333 
CRIMINAL  LAW  (see  Bribery;  Duelling; 
Dying    Declarations;  Embezzlement; 
Embracery): 
Dominion  of  Canada,  92 

Criminal  law  and  procedure,  92 
Examples,  92-94 
In  general,  92 

Power  of  Dominion  parliament,  92 
Druggists  : 

Examples,  274,  275 

Manslaughter,  274 

Poison,  274 
Due  process  of  law,  303 

Change  in  administration  of  law,  304 

Day  in  court,  303 

Established  procedure,  304 

Examples,  302-305 

Grammatical  construction  of  guaranty,  304 
Indictment  or  presentment  by  grand  jury, 

304 

Jury  trial,  305 
Duress  as  a  criminal  offense,  346 

Act  done  under  pain  of  death,  346 
Examples,  346,  347 
Exceptions  to  the  general  rule,  348 
Impending  loss  of  member,  346 
In  general,  346 

Order  of  master  or  principal,  348 
Order  of  military  commander,  347 
Order  of  parents,  348 
Subordinate  must  obey  only  lawful  order 

of  superior,  347 
When    act    done    under   command  of 

superior,  347 
Wife  acting  under  command  of  husband, 

348 

Eavesdropping,  440 


CRIMINAL  LAW,  cont'd. 
Ejectment : 

Felons,  523 
Elections,  609,  845,  854 

Advice  of  others  as  to  qualification  to  vote, 
849 

Altering  ballots,  852 
Attempts,  849 

At  what  election  offenses  may  be  com- 
mitted, 845 

Authority  of  election  officers  to  declare 
that  a  person  has  forfeited  his  right  of 
suffrage  for  crime,  707 

Betting,  854 

Bribery,  S53 

Exceeding  amount  allowed  by  law  as 

election  expenses,  853 
In  general,  853 

Offense  complete  though  object  not  at- 
tained, 853 
Reception    of    compensation  by  voter 

bribery,  853 
Treating  voters,  853 
What  constitutes  bribery,  853 

Carrying  weapons,  854 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts,  857 

Congress  may  punish  offenses  against  state 
statutes,  856 

Decision  of  election  officers  as  to  right  to 
vote,  849 

Disfranchisement  for  crime,  577,  609 

Effect  of  mere  irregularities,  846 

Election  must  be  legal  and  regular,  846 

Eleclion  must  be  within  the  meaning  of 
law  creating  offenses,  846 

Evidence  ot  illegal  voting,  850 

Examples,  609,  610 

False  personation  of  voters,  849 

Fraud  in  registration,  847 

Illegal  voting,  848 

In  general,  609 

Intimidating  voters,  854 

Jurisdiction  of  courts,  856 

Jurisdiction  of  state  courts  in  federal 
cases,  856 

Keeping  saloon  open,  854 

Knowledge  of  facts,  S49 

Knowledge  of  facts  which  disqualify 
equivalent  to  knowledge  of  disqualifica- 
tion, 848 

Liability  of  election  officer,  677 

Mistake  of  election  officer,  850 

Mormonism,  610 

Offenses  at  common  law,  845 

Over  what  offenses  United  States  courts 
have  jurisdiction,  856 

Person  procuring  false  registration,  S47, 
848 

Person  registering,  847 

Power  of  Congress  to  punish  offenses  at 

congressional  election,  S56 
Power  of  election  officers  to  try  question  of 

forfeiture  for  crime,  669 
Primary  elections,  846 
Purely  statutory  offenses,  843 
Registration  officer,  847 
Restoration  of  suffrage,  610 
Sale  or  gift  of  liquors,  S54 
Test-oath,  610 

United  States  courts  may  punish  offenses 
intended  to  affect  elections  of  members 
of  Congress,  856 
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CRIMINAIi  LAW,  cont'd. 
Elections,  cont'd. 

Voting  by  person  not  qualified,  848 

Voting  more  than  once,  S48 

What  constitutes  conviction,  610 

What  elections  are  included  within  penal 

statutes,  846 
When  act  of  voting  is  complete,  850 
Witness  criminating  himself,  828 

CHOPS  : 
Eminent  domain,  11 59 

Compensation,  1159 

CROSSINGS : 
Eminent  domain,  n  73 
Compensation,  11 74 

Damage  for  interfering  with  business, 
"75 

In  general,  1174 
Injuries  too  remote,  1175 
Railroad  crossings,  1174 
Street  crossing  over  railroad,  1175 
Compensation  where  part  of  land  is  taken, 
1173 

CUL  DE  SAC  : 

Eminent  domain,  1072 

CULTIVATION  : 
Ejectment : 

Damages  where  land  is  reduced  to  cultiva- 
tion, 547 

CUMULATIVE  VOTING : 

Elections,  574 

CURRENCY  : 

Dollar,  1 

Dominion  of  Canada,  86 

CURTESY  : 
Ejectment,  515 

Aciion  by  tenant  by  curtesy,  515 
Curtesy  initiate,  515 

CURTILAGE  : 

Dwelling-house,  353 

CUSTODY  : 
Possession  distinguished  from  : 

Embezzlement,  988 

CUSTOMS  : 
Dower  : 

Dower  by  custom,  126 
Easements,  406 

Custom    cannot   give    right    to   profit  h 

prendre,  407 
Distinguished  from  easements,  406 
Rights  may  exist  by  custom  which  could 

not  exist  as  easements,  407 
Rights  of  custom,  406 

DAMAGES  'see  Elevated  Railroads): 
Dower : 

Damages  for  Detention,  190 

Alienee  cannot  plead  readiness,  193 

Bar  of  damages,  194 

Common  law,  igo 

Death  of  parties,  194 

Deduction  for  occupation  of  land,  191 

Deduction  for  part  payment  in  lieu  of 

dower,  191 
Deduction  for  taxes  and  repairs,  191 
Demand,  192 

Demand  upon  infant  heir,  192 
Estate,  193 
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DAMAGES,  cont'd. 
Dower,  cont'd. 

Damages  for  detention,  cont'd. 

From  what  time  damages  accrue,  191 
From    what    time  damages  accrue  as 

against  alienee  or  heir,  192 
Improvements  made  by  alienee,  191 
In  general,  190 

In  what  actions  damages  recoverable, 
190 

Limitation  of  actions,  194 
Measure  of  damages,  190 
Necessity  of  personal  demand,  192 
Plea  of  tout  temp  pris,  193 
Readiness  to  render  dower  a  defense,  191 
Release  of  damages,  194 
Seizin  by  alienee  of  husband,  193 
Seizin  by  husband  at  death,  193 
Seizin  essential  to  recovery,  193 
Up  to  what  time  damages  allowed,  193 
Where  property  is  in  hands  of  alienee  of 
husband, 193 

Drains  and  sewers : 

Compensation  to  landowners,  232 
Measure  of  damages  for  injury  to  prop- 
erty, 253 

Druggists : 

Measureof  damages  in  civil  actions  against 

druggists,  274 
Ejectment,  535 

Action  for  rents  and  profits  only  lies  after 

judgment  and  recovery  of  possession, 

536 

Actual  damages  recovered  in  ejectment, 
537 

Allowance  for  taxes  and  other  charges, 
540 

Assumpsit,  536 
At  common  law,  535 
Building  destroyed  by  fire,  548 
Civil  law  doctrine,  542 

Claim  for  damages  must  be  separately 
staled,  538 

Compensation  the  foundation  of  action, 
539 

Damages  in  ejectment  only  nominal,  535 
Damages  in  rents  and  profits,  540 
Damages  recoverable  in  ejectment,  537, 
538 

Damages  to  be  given  for  use  and  occupa- 
tion, 540 
Doctrine  of  the  modern  law,  543 
Equity,  542 

Expense  of  prosecuting  suit,  547 
Extra  damages  recovered,  548 
Farm  lands,  541 
Fenies,  541 

Improved  city  lots,  541 
Improvements  must  be  beneficial,  545 
Improvements  must  be  made  by  bona  Jide 

occupant,  545 
Improvements  must  be  made  by  occupant 

with  color  of  title,  545 
Improvements  not  allowed  except  as  offset, 

543 

Improvements  not  to  exceed  rents,  543 
Interest,  548 

Judgment  not  personal,  544 
Lan  (I  reduced  to  cultivation,  547 
Liability  of  tenant  in  common  for  mesne 

profits,  536 
Measure  of  damages,  539 
Measure  of  value  of  improvements,  545 
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DAMAGES,  cont'd. 
Ejectment,  cont'd. 
Mesne  profits,  535 

JMesne  profits  or  other  pecuniary  benefits, 

540 

Mesne  profits  recoverable  as  damages  only, 

536 

Mill-site,  541 

Mode  of  procedure  optional,  538 

Moiety  of  land,  542 

Nature  of  the  action,  536 

Notice  of  improvements,  545 

Occupant  allowed  to  offset  value  of  im- 
provements, 543 

Occupant  ought  not  to  be  charged  on  his 
own  improvements,  546 

Occupying  claimant  law  of  Iowa,  544 

Proof  of  trespass,  537 

Rents  and  profits,  539 

Rents  and  profits  from  lands  improved  by 

occupant,  545 
Right  to  abandon  premises  to  defendant, 

544  ,     „  ' 

Rule  when  deteriorated  value  is  allowed, 

546 

Rule  when  prime  cost  of  improvements  is 

allowed,  546 
Special  damages,  547 
Statutes,  538 

Suggestion  upon  the  record,  539 

Unimproved  lands,  541 

Value,  how  determined,  541 

Value  not  determined  by  amount  actually 

received,  542 
Verdict  must  conform  to  proof  of  value  of 

mesne  profits,  540 
"Waste,  547 

What  may  be  recovered  as  damages,  539 
Where  plaintiff's  term  expired  before  trial, 
537 

Where  tenant  has  made  improvements  on 
land  under  a  contract  with  the  owner, 
543 

Who  is  liable  for  mesne  profits,  536 
Who  may  bring  action  for  mesne  profits, 
536 

Eents  and  mesne  profits  in  lieu  of  damages,  194 

English  rule,  194 
In  general,  194 

Rents  and  mesne  profits  as  against  heir  or 

devisee,  194. 
Rule  as  to  purchaser  from  heir,  194 

DAMNUM  ABSQUE  INJURIA  : 

Elevated  railroads,  931 

DAMS  : 
Ejectment : 

Overflowing  lands  by  erection  of  dam,  531 

DEADLY  WEAPONS  : 

Duelling,  311 

DEAF  AND  DUMB  PERSONS  : 

Elections,  609 

DEATH  (see  Dying  Declarations)  : 
Doraicil,  24 

Child's  domicil  after  death  of  father,  30 
Dower  : 

Civil  death  insufficient,  141 
Death  of  husband  necessary,  131 
Effect  of  death  of  parties  on  recovery  of  rents 
and  mesne  profits,  197 
Death  of  defendant,  197 


DEATH,  cont'd. 
Dower,  cont'd. 
Effect  of  death  of  parties,  etc.,  cont'd. 

Death  of  dowress,  197 
Doctrine  in  the  United  States,  197 
Recovery  against  alienee,  198 
Recovery  against  heir,  197 
Effect  on  damages,  194 
Evidence  of  death,  141 
Presumption  of  death  from  absence,  131. 
Second  marriage  after  first  husband's  long 
absence,  129 
Dying  declarations  : 
Credibility,  386 

Mode  of  proving  declarant's  consciousness  of 
impending  death,  387 
Conclusiveness    of    declarant's  state- 
ments, 390 
Condition  of  declarant,  389 
Extreme  unction,  390 
In  general,  387 

Opinion  of  medical  and  other  attendant 

expressed  to  declarant,  390 
Opinion  of  witness,  388 
State  of  mind  inferred  from  condition 
coupled  with  statements  of  declarant, 
390 

State  of  mind  inferred  from  declarant's 

conduct,  389 
State  of  mind  inferred  from  declarant's 

evident  danger,  390 
State  of  mind  inferred  from  nature  of 

declarant's  injuries,  389 
State  of  mind  provable  by  other  evidence 

than  declarant's  statements,  388 
State  of   mind  proved  by  declarant's 

statements,  388 
Surrounding  circumstances,  389 
Elections : 
Contest,  825 

Death  of  majority  candidates  on  day  of 

election,  760 

DEATH  BY  WRONGFUL  ACT,  see  Elec- 
tric-Light  Companies. 

DEBT: 
Dower : 

Whether  state  subject  to  payment  of  debts, 
147 
Duty,  351 
Effects,  452 
Elections  : 

Payment  of  debt  as  bribery,  786 
Embezzlement,  995 

Nonpayment  of  debt,  995 

DEBTOR : 
Duress : 

Whether  creditor  can  avail  himself  of 
duress  to  debtor,  333 

DECLARATIONS    (see   Dying  Declara- 
tions): 
Death : 

Death  need  not  result  immediately,  369 
Time  of  defendant's  death,  369 
Domicil : 

Acts  outweigh  declarations,  28 
Conflicting  acts  and  declarations,  28 
Conflicting  declarations,  28 
Declarations  admissible,  26 
Declarations  constituting  a  part  of  the  res 
gesttz,  27 

Declarations  in  a  person's  favor,  27 
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DECLARATIONS,  cont'd. 
Domicil,  cont'd. 

Louisiana  statute,  26 

Must  have  been  made  ante  litem  motam, 
27 

Statements  in  a  person's  own  deed  or  will, 

26 

Statements  in  deeds  and  wills,  28 
Weight  dependent  upon  circumstances,  27 
Weight  in  general,  27 
Written  declarations,  28 
Elections : 

As  to  how  voters  voted,  83S 
Declarations  of  persons  alleged  to  have 
voted,  835 

Declarations  of  voter  as  to  disqualification, 

837 

Residence,  601 
Unlawful  combination,  843 
Time  of  declarant's  death,  369 

DECOY  LETTERS : 

Embezzlement,  1025 

DEDICATION  : 
Dower : 

Consent  of  husband  to  adultery  or  elope- 
ment, 201 

No  dower  in  lands  dedicated  to  public  use, 

202 
Ejectment : 

Lands  dedicated  for  public  use,  523 
Recovery  of  land  dedicated  to  public  use, 

475 

DEEDS  (see  Duress;  Easements). 
Ejectment : 

Certified  copies  of  deeds,  492 
Single  deed,  485 

DE  FACTO  AGENTS : 

Embezzlement,  1006 

DE  FACTO  OFFICERS : 
Elections,  625 

Call  by  de  facto  officer,  625 
Effect  on  the  election  of  irregularity  in  ap- 
pointment of  election  officers,  671 
Election  officers,  671 

Election  officers  where  there  is  no  power 
to  appoint,  671 

Intruders  without  appointment,  671 

Irregularities  in  the  appointment  of  elec- 
tion officers,  671 

Time  of  appointment,  672 

DELEGATION  OF  AUTHORITY: 
Elections,  625 

Calling  elections,  625 
Fixing  time  of  elections,  680 
Dominion  of  Canada : 

Delegation  of  legislative  functions,  60,  62 

DEMAND  (see  Ejectment). 
Dower : 

Damages,  192 
Embezzlement,  995 

Necessity  for,  995 

DEPOSITIONS: 
Dying  declarations  : 

Declarations  in  form  of  depositions,  39 
Elections  : 

Legislative  contests,  824 

IMS  I  IN  \  I  I OX  : 

Easements,  426 
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DEVISEES,  see  Legacies  and  Devisees. 

DIKES  : 
Eminent  domain : 

Public  use,  1081 

DILIGENCE  : 

Due  diligence,  285 

DIRECTORS  : 

Embezzlement,  1012 

DISCLAIMER: 
Ejectment : 

Devisee  of  an  estate,  518 

Disclaimer  of  landlord's  title  by  tenant, 

509 

DISCONTINUANCE : 

Drains  and  sewers,  260 

DITCHES  (see  Drains  and  Sewers). 

Ejectment,  478 

DIVORCE : 
Domicil : 

After  divorce  a  mensa  et  thoro,  34 
After  divorce  a  vinculo  matrimonii,  34 
Separate  domicil  after  divorce,  34 
Separate  domicil  for  divorce,  33 

Dominion  of  Canada : 

Power  of  Dominion  parliament,  92 

Dower : 

Barring  and  defeating  dower,  200 

Dos  de  dote  peti  non  debet,  136 
Effect  of  divorce  a  mensa,  200 
Effect  of  divorce  a  vinculo,  200 

DOCUMENTARY  EVIDENCE : 

Duplicate,  319 
Embezzlement,  1034 

DOCUMENTS  OF  TITLE,  1 

DOGS,  1 

DOING  BUSINESS,  I 

DOLLAR,  1 

Abbreviations,  3 
Embezzlement,  2 

Lawful  currency  of  the  United  States,  2 

Legal  tender,  1 
.Omission  supplied,  3 
Seamen,  2 

DOMAIN  (see  Eminent  Domain),  3 

DOME  SHAPE,  4 

DOMESTIC,  4 

DOMESTIC  AMIMALS,  5 

DOMESTIC  CORPORATIONS,  5 

DOMESTIC  PURPOSES,  4 

DOMICIL  (see  Residence),  6 
Absconding  debtors,  36 
Acquired  domicil,  14 
Adoption,  31 

Animus  Rcvertendi  (see  infra  INTENTION). 
Army  and  navy,  39 
Bastardy  : 

Illegitimate  child  has  mother's  domicil,  11 
Legitimated  child  has  father's  domicil,  n 

Bona  fide  intention,  20 

Burden  of  Proof : 

Change  of  domicil,  14 

Burial  lot,  21 
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DOMICIL.  cont'd. 
Business  : 

Unmarried  man's  place  of  business,  21 
Change  of  Domicil,  20 

Infants,  30,  31 

Power  of  surviving  mother,  30 
Children,  11 

Domicil  of  father,  11 

Illegitimate  child,  11 

Legitimate  child,  11 
Citizenship : 

Citizenship  meaning  domicil,  10 
Commercial  domicil,  8 
Consuls,  37 

Effect  of  business  operations,  37 

Examples,  37,  38 

In  general,  37 
Contingent  intention,  19 
Death : 

Child's    domicil    after   death    of  both 
parents,  31 

Child's  domicil  after  death  of  father,  30 
Place  of  death,  23 
Declarations  : 

Acts  outweigh  declarations,  28 

Conflicting  acts  and  declarations,  28 

Conflicting  declarations,  28 

Declarations  admissible,  26 

Declarations  constituting  a  part  of  the  res 
gestce,  27 

Declarations  in  a  person's  favor,  27 
Louisiana  statute,  26 

Must  have  been  made  ante  litem  motatn,  27 
Statements  in  a  person's  own  deed  or  will, 
26 

Statements  in  deeds  and  wills,  28 
Weight  dependent  upon  circumstances,  27 
Weight  in  general,  27 
Written  declarations,  28 
Definition,  7 

Different  domicils  for  different  purposes,  10 
Divorce  : 

After  divorce  a  inensa  et  thoro,  34 
After  divorce  a  vinculo  matrimonii,  34 
Separate  domicil  after  divorce,  34 
Separate  domicil  for  divorce,  33 
Domicil  of  choice,  r4 
Burden  of  proof,  15 
Continuance  of  former  domicil,  15 
In  general,  14 

Presumption  of  continuance  of  acquired 
domicil,  14 
Domicil  of  origin,  see  infra,  ORIGIN. 
Dominion  of  Canada : 

Domicil  of  owner  as  affecting  question  of 
dower,  109 
Elections : 

Voting  as  evidence,  24,  25 
Elements  of  domicil,  15 
Every  person  must  have  a  domicil,  10 
Evidence,  (see  infra.  Burden  of  Proof),  20 

Declarations,  see  infra,  DECLARATIONS. 

Dwelling-house  partly  in  two  towns,  21 

Exercise  of  right  of  suffrage,  24 

Hearsay  evidence  inadmissible,  28 

Holding  office,  21 

Husband  and  wife  separated,  24 

Illustrations,  21 

In  general,  20 

Intention  controlled  by  the  evidence,  19 

Naturalization,  21 
Payment  of  taxes,  25 
Place  of  death,  24 
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DOMICIL,  cont'd. 
Evidence,  cont'd. 
Place  of  residence,  22 

Length  of  residence,  23 
Presumption  as  to  married  men,  23 
Presumption  from  residence,  22 
Rebuttal  of  presumption,  24 
Proof  by   variety  of  facts  and  circum- 
stances, 20 

Purchase  or  ownership  of  real  property,  21 
Purchase  or  sale  of  burial  lot,  21 
Questions  of  law  and  fact,  21 
Right  of  person  to  testify  to  his  own  in- 
tent, 29 

Unmarried  man's  place  of  business,  21 
Voting  as  evidence,  24 

What  may  be  inquired  into  to  determine 

domicil,  20 
Exiles,  36 

Fugitives  from  justice,  36 
Guardian  and  ward : 

Change  of  domicil,  31,  35 
Health : 

Permanent  residence  for  benefit  of  health, 

35 

Temporary  residence  for  benefit  of  health, 

35 

Hearsay  evidence,  28 
Holding  office,  21 
Home,  8 

Husband  and  wife  (see  infra.  Married  Wo- 
men): 

Child's   domicil  where  parents  are  sep- 
arated, 30 

Husband  and  wife  separated,  24 

Presumption  that  married  man's  domicit 
is  with  his  wife  and  family,  24 
Illegitimate  child,  11 
Infants : 

Persons  tion  compos  mentis,  34 
Inference,  29 

Adopted  child,  31 

After  death  of  both  parents,  31 

After  father's  death,  30 

Effect  of  second  marriage  of  mother,  30 

Infant  cannot  change  his  own  domicil,  31 

In  general,  29 

Parents  separated,  30 

Power  of  guardian  to  change  domicil,  31 

Power  of  surviving  mother   to  change 
domicil,  30 

Separate  domicil  after  divorce,  34 

View  that  domicil  of  infant  follows  its- 
mother,  30 
Intention,  18 

Animus  revertendi,  19 

Bona  fide  intention,  20 

Contingent  intention,  19 

Floating  intention,  19 

In  general,  18 

Intention  controlled  by  the  evidence,  19 
Intention  to   make  residence  permanent 

not  necessary,  19 
Necessity  of  intention  to  constitute  domi- 
cil, 18 

Not  necessary  to  intend  to  change  nation- 
ality, 19 

Person's  right  to  testify  to  his  own  intent, 

29 

Purpose  unimportant,  20 
Residence  and  intention  constitute  domi- 
cil, 16 
Invalids,  35 
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DOMICIL,  cont'd. 
Kinds  of  domicil,  10 
Marriage  : 

Invalid  marriage,  33 
Married  women  (see   infra.  Husband  And 
Wife),  32 

Domicil  of  married  women  in  general,  32 

During  coverture,  32 

Duty  to  follow  husband,  32 

In  general,  29 

Invalid  mortgage,  33 

Separate  domicil,  33 

Separate  domicil  after  death  of  husband. 
34 

Separate  domicil  after  divorce,  34 
Separate  domicil  for  divorce,  33 
Separate  domicil  whenever  necessary,  33 
Separate  residence  but  same  domicil,  33 
Wife  has  the  domicil  of  her  husband,  32 

Military  law  : 

Persons  in  the  army  and  navy,  39 

Ministers  and  ambassadors,  37 

Effect  of  business  operations,  37 
Examples,  37,  38 
In  general,  37 

Insanity,   see   infra,   Person  Non  COMPOS 
Mentis. 

Naturalization,  21 

Necessity  of,  10 

Non  compos  mentis,  see  infra,  PERSONS  Non 

Compos  Mentis. 
Number  of  domicils,  10 
Office,  holding  office,  21 
Only  one  domicil,  10 
Operation  of  law,  15 
Origin,  10 

How  acquired,  10 

Illegitimate  child,  11 

Illegitimate  child  had  mother's  domicil,  II 
In  general,  10 
In  what  place,  10 

Legitimate  child  has  father's  domicil,  11 
May  differ  from  birthplace,  11 
Posthumous  child,  11 

Presumption  of  continuance  of  domicil  of 

origin,  11 
Reversion  of  domicil  easy,  12 
Reverter  of  domicil  of  origin,  12 

Parent  and  child,  see  infra,  Children;  In- 
fants. 

Paupers,  35,  36 

Persons  in  the  army  and  navy,  39 
Persons  non  compos  mentis,  34 

After  attaining  majority,  35 

Before  attaining  majority,  34 

Partially  non  compos  mentis,  35 

Power  of  guardian  to  change,  35 
Place  of  business  : 

Unmarried  man's  place  of  business,  21 
Place  of  residence,  see  infra.  Residence. 
Poor  and  poor  laws : 

Domicil  of  paupers,  35 
Posthumous  child,  11 

Presumptions  (see  infra,  Burden  of  Proof),  24 
Exercise  of  right  of  suffrage,  24 
Presumption  from  residence,  22 
Presumption  of  continuance  of  acquired 
domicil,  14 

Prisoners,  35 

Proof,  see  infra,  Evidence. 
Public  offices,  38 

Domicil  of  officials  generally  unchanged, 
38 


DOMICIL,  cont'd. 

Public  offices,  cont'd. 

Effect  of  life  tenure,  39 

Government  officials  at  Washington,  38 

Holding  office  as  proof  of  domicil,  21 

Purchase  or  ownership  of  real  estate,  21 

Purchase  or  sale  of  burial  lot,  21 

Refugees,  36 

Remarriage  of  mother,  30 
Reputation,  28 
Residence  : 

Character  of  residence,  18 

Domicil  and  residence  distinguished,  8 

Domicil  and  residence  in  different  places,  9,  33 
Residence  is  transient,  9 

More  than  one  residence,  9 

Period  of  residence  not  definite,  17 

Place  of  residence,  22 

Length  of  residence,  23 
Presumption  as  to  married  men,  23 
Presumption  from  residence,  22 
Rebuttal  of  presumption,  24 

Residence  and  domicil  used  as  convertible 
terms,  9 

Residence  and  intention  constitute  domi- 
cil, 16 

Same  domicil  notwithstanding  separate 
residence,  9,  33 

Temporary  residence,  18 

Whether   definite    period    of  residence 
necessary,  17 
Reverter  of  domicil  of  origin,  11 
Sailors,  40 
Seamen,  40 

Persons  in  the  navy,  39 
Service  under  foreign  government,  40 
Soldiers,  39 
Students,  36 
Taxes : 

Payment  of  taxes  as  evidence  of  domicil,  25 

Examples,  25 

Failure  or  refusal  to  pay  taxes,  25 
In  general,  25 
Personal  taxes,  25 
Universities  and  colleges  : 
Students,  36 
Voting  as  evidence,  24 
Wills  : 

Statements  in  deeds  and  wills  as  evidence 
of  domicil,  26,  28 
"Witnesses  : 

Right  of  person  to  testify  to  his  own  in- 
tent, 29 

DOMINANT    TENEMENTS  see  Ease- 
ments: 

DOMINION,  41 

DOMINION  OF  CANADA  : 
Agriculture : 

Legislative  power  over,  115 
Aliens,  90 
Attorney-general : 

Provincial  attorney-general  properly  rep- 
resents the  crown  in  provincial  courts  in 
respect  to  dominion  as  well  as  provin- 
cial rights,  56 
Auctioneers,  103 

Shop,  saloon,  tavern,  auctioneer  and  other 
licenses  in  order  to  the  raising  of  a  rev- 
enue for  provincial,  local  or  municipal 
purposes,  103 
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DOMINION  OK  CANADA,  cont'd. 

Bankruptcy,  88 
Banks  and  banking,  86 

Incorporation  of  banks,  86 
Issue  of  paper  money,  86 
Savings  banks,  87 
Beacons,  84 

Bills  of  exchange  and  promissory  notes : 

Power  of  dominion  parliament,  87 
Borrowing  money,  84 
British  North  America  act  of  1867,  46,  50 
Construction,  53 

Broad  and  liberal  interpretation,  53 
Inherent  privileges  and  powers  of  legis- 
latures, 52 
Must  be  construed  on  the  same  princi- 
ples as  other  statutes,  53 
Reference  to  ante-confederation  powers 
and  circumstances  in  aid  of  the  con- 
struction of  the  British  North  America 
Act,  1867,  51 
Reference  to  legislation  in  England,  52 
Weight  attaching   to  interpretation  of 
act  by  colonial  office  and  other  impe- 
rial authorities,  54 
Weight  attaching  to  interpretation  of  act 
by  dominion  parliament  and  provin- 
cial legislatures,  54 
Continuance  of  ante-confederation  consti- 
tutions, 50 
Crown  rights  not  curtailed  by,  55 
How  far  the  act  is  in  the  nature  of  a  treaty 

between  the  different  provinces,  50 
Inherent  privileges  and  powers  of  legisla- 
tures, 52 

Powers  and  circumstances  in  construing 
the  act,  51 

Public  property,  115 

Quebec  resolutions,  50 

Sole  charter  of  existing  dominion  and  pro- 
vincial rights  and  powers,  50 
Buoys,  84 

Business,  occupation  and  privilege  taxes,  103 

Shop,  saloon,  auctioneer  and  other  licenses 
in  order  to  the  raising  of  a  revenue  for 
provincial,  local  or  municipal  purposes, 
103 

Canadian  constitutional  acts,  45 
Canals,  105 
Citizenship  : 

Naturalization  and  aliens,  go 
Civil  rights,  105 
Commerce  : 

Regulation  of  trade  and  commerce  by  do- 
minion parliament,  82 
Conflict  of  laws,  see  infra.  Dominion  Par- 
liament. 

Constitutional  Law  (see  infra,  British  North 
America  Act  of  1867;  Legislative 
Powers  Generally;  Provincial  Legis- 
latures; The  Crown),  58 

Analogy  of  the  Constitution  of  Canada  to 
the  Constitution  of  the  United  States,  46 

General  comparison  of  legislative  powers 
and  the  distribution  thereof  in  Canada 
with  those  under  the  United  States  Con- 
stitution, 58 

General  scheme  of  distribution  of  legisla- 
tive powers  in  Canada,  59 

Paramount  authority  of  imperial  parlia- 
ment, 48 

Pre-confederation  constitutions,  49 
Preservation  of  provincial  autonomy,  59 
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DOMINION  OP  CANADA,  cont'd. 
Constitutional  law,  cont'd. 

Synopsis  of  the  scheme  of  the  Canadian 
constitution  as  contained  in  the  British 
North  America  act,  1867,  46 
Construction  of  British  North  America  Act. 
1867,  53 

Broad  and  liberal  interpretation,  53 
Inherent  privileges  and  powers  of  legisla- 
tures, 52 

Must  be  construed  on  the  same  principles 
as  other  statutes,  53 

Reference  to  ante-confederation  powers 
and  circumstances  in  aid  of  the  con- 
struction of  the  British  North  America 
act,  1867,  51 

Reference  to  legislation  in  England,  52 

Weight  attaching  to  interpretation  of  act 
by  colonial  office  and  other  imperial  au- 
thorities, 54 

Weight  attaching  to  interpretation  of  act 
by  Dominion  parliament  and  provincial 
legislatures,  54 
Copyright,  90 
Corporations,  77 

Dominion  corporations,  77 

Dominion  powers  as  to  incorporation,  77 

Foreign  and  private  corporations,  77 

Incorporation  of  companies  with  provin- 
cial objects,  107 

Provincial  corporations,  107 

Provincial  powers  in  respect  to  imperial 
and  dominion  companies,  95 

Subjection  of  dominion  corporations  to 
provincial  laws,  97 
Courts : 

Administration  of  justice  in  the  province 
including  the  constitution,  maintenance, 
and  organization  of  provincial  courts, 
both  of  civil  and  of  criminal  jurisdiction 
and  including  procedure  in  civil  matters 
in  those  courts,  110 

Power  of  dominion  to  deprive  provincial 
courts  of  jurisdiction,  76 

Power  of  dominion  to  impose  duties  on 
provincial  courts,  officials  and  munici- 
palities, 76 
Criminal  Law,  92 

Criminal  law  and  procedure,  92 

Examples,  92-94 

In  general,  92 

Power  of  dominion  parliament,  92 
Crown,  see  infra.  The  Crown. 
Currency,  86 
Delegation  of  Powers  : 

Delegation  of  legislative  functions,  60,  62 
Divorce : 

Power  of  dominion  parliament,  92 
Domicil : 

Domicil  of  owner  as  affecting  the  question 
of  dower,  109 
Dominion  Parliament,  70 

Aliens,  90 
Bankipg,  86 

Bankruptcy  and  insolvency,  88 

Beacons,  84 

Bills  of  exchange  and  promissory  notes,  87 
Borrowing  money,  84 
Buoys,  84 
Census,  84 

Conflict  of  powers,  72 
Copyright,  90 
Criminal  law,  92 
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DOMINION  OF  CANADA,  cont'd. 
Dominion  parliament,  cont'd. 
Currency  and  coinage,  86 
Dintinction  between  regulation  and  taxa- 
tion, 83 
Divorce,  92 

Dominion  companies,  77 
Dominion  depriving  provincial  courts  of 

jurisdiction,  76 
Dominion   general   residuary  legislative 

power    over    non-provincial  subjects, 

79 

Dominion   parliament  may  legislate  for 

parts  of  the  dominion  only  or  by  way  of 

local  option,  71 
Dominion  powers  as  to  incorporation  of 

companies,  77 
Dominion  power  to  encroach  upon  the 

provincial  area  of  subjects  in  certain 

cases,  and  vice  versa,  73 
Extraterritorial  legislation,  70 
Ferries,  86 

Foreign  corporations,  77 
General  rule  for  determining  validity  of 

dominion  acts,  78 
Indians,  90 
Interest,  87 
Legal  tender,  88 

Legislation  must  be  confined  to  territorial 

limits  of  the  dominion,  70 
Lighthouses,  84 
Marriage,  92 
Militia  and  military,  84 
Naturalization,  90 
Navigation,  84 
Patents,  90 
Penitentiaries,  94 

Performance  of  vaiid  dominion  acts  over 
all  provincial  laws,  72 

Postal  service,  84 

Power  of  dominion  parliament,  70 

Power  of  dominion  to  impose  duties  on 
provincial  courts,  officials  and  munici- 
palities, 76 

Provincial  corporations,  77 

Public  debt  and  property,  81 

Quarantine,  85 

Raising  of  money  by  any  mode  or  system 
of  taxation,  83 

Regulation  of  trade  and  commerce,  82 

Rule  regulating  incidental  intrusion  by 
dominion  on  provincial  area,  74 

Rule  that  no  matter  coming  within  the 
enumerated  dominion  subjects  is  to  be 
deemed  within  the  class  of  matters  of  a 
local  or  private  nature  assigned  to  the 
provinces,  80 

Salaries  and  allowances  of  officers,  84 

Savings  banks,  87 

Sea  coast  and  inland  fisheries,  85 

Shipping,  84 

Specifically  enumerated  powers  of  the  do- 
minion parliament,  80 

Statutes  purporting  to  affect  and  control 
the  civil  rights  and  property  of  foreign- 
ers or  British  subjects,  70 

Statutes  purporting  to  bring  under  the 
criminal  laws  of  the  territory  acts  done 
outside  of  the  territory,  71 

Statutes  relating  to  the  removal  of  persons 
from  the  territory  of  the  law  maker, 
70 

Territorial  limits  of  legislation,  70 

1221 


DOMINION  OF  CANADA,  cont'd. 
Dominion  parliament,  cont'd. 

Weight  attaching  to  interpretation  of  Brit- 
ish North  America  Act,  1867  by  Do- 
minion Parliament,  54 
Weights  and  measures,  87 
Education : 

Legislative  power  over,  113 

Btitish  North  America  Act,  113 
Examples,  113-115 
In  general,  113 
Elections,  624 

Registration,  624 
Escheats,  55 

Executive,  see  infra.  The  Crown. 
Ex  post  facto  laws,  60 
Ferries,  86 
Fines,  in 

Fisheries,  see  Coasts  and  Inland  Fisheries. 
Foreign  corporations : 

Dominion  powers  as  to,  77 
Formation   of   the    Dominion  of  Canada, 
45 

Governor-General  (see  infra,  The  Crown), 
56  . 

Appointment  of  Superior  Court  judges,  57 
Executive  power  generally  in  Canada,  57 
Governor's  position  as  representing  the 
crown,  56 
Immigration : 

Legislative  power  over,  115 
Indians,  90 

Indian  title,  90 

Lands  reserved  for  the  Indians,  90 
Power  of  Dominion  parliament  in  general, 
90 

Insolvency,  88 
Interests : 

Power  of  Dominion  parliament,  S7 
Intoxicating  liquors,  68,  103 

Shop,  saloon,  tavern,  auctioneer  and  other 
licenses  in  order  to  the  raising  of  a  rev- 
enue for  provincial,  local  or  municipal 
purposes,  103 
Inventions,  90 
Judges : 

Governor-general's  power  to  appoint  Supe- 
rior Court  judges,  57 
Jurisdiction : 

Administration  of  justice  in  the  province 
including  the  constitution,  maintenance 
and  organization  of  provincial  courts, 
both  of  civil  and  of  criminal  jurisdiction 
and  including  procedure  in  civil  matters 
in  those  courts,  no 
Power  of  dominion  to  deprive  provincial 
courts  of  jurisdiction,  76 
Justices  of  the  Peace,  56,  57 
Appointment,  56,  57 
Limitation  upon  powers,  56 
Power  in  general,  56 
Legal  tender,  88 

Legislative  powers  generally  in  Canada,  58 

Acts  ultra  vires  in  part  only,  64 
Aspects  of  legislation  as  determining  Con- 
stitutionality, 68 
Canadian  legislative  sovereignty,  61 
Conflict  with  imperial  treaty,  61 
Delegation  of  legislative  authority,  62 
Dominion  and  provincial  legislative  pow- 
ers exclusive  the  one  of  the  other,  and 
not  concurrent,  65 
Ex  post  facto  legislation,  60 
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DOMINION  OP  CANADA,  cont'd. 

Legislative  powers  generally  in  Canada,  cont'd. 

General  comparison  of  legislative  powers 
and  the  distribution  thereof  in  Canada 
with  those  under  the  United  States  Con- 
stitution, 58 

Generality  of  language  used  in  describing 
legislative  powers  conferred,  60 

General  scheme  of  distribution  of  legisla- 
tive powers  in  Canada,  59 

Intoxicating  liquors,  68 

Legislation  as  to  nuisance  and  offenses 
generally,  69 

Legislation  by  reference,  63 

Legislation  only  colorably  intra  vires,  67 

Motive  of  legislature  immaterial,  64 

Overlapping  powers,  60 

Plenary  character  of  legislative  powers  in 
Canada,  60 

Power  to  delegate  functions  and  to  legis- 
late conditionally  or  by  local  option 
legislation,  60 

Power  to  legislate  over  private  rights,  60 

Preservation  of  provincial  autonomy,  59 

Presumption  as  to  validity  of  acts,  63 

Rule  for  determining  to  what  class  of  sub- 
ject legislation  really  belongs,  69 

Supremacy  of  British  North  America  act, 
1867,  61 

Ultra  vires  legislation  a  mere  nullity,  64 
Legislatures  (see  infra,  Dominion  Parlia- 
ment; Provincial  Legislatures): 
Inherent  privileges  and  powers  of  legisla- 
tures, 52 

Weight  attaching  to  interpretation  of  Brit- 
ish North  America  Act  of  1867  by  Do- 
minion parliament,  54 
Licenses : 

Shop,  saloon,  tavern,  auctioneer  and  other 
licenses  in  order  to  the  raising  of  a  rev- 
enue for  provincial,  local  or  municipal 
purposes,  103 
Lieutenant-governor,  99 
Lighthouses,  84 
Local  option : 

Dominion  parliament,  71 
Marriage : 

Power  of  Dominion  parliament,  92 
Solemnization  of  marriage  in  the  province, 
108 

Military  law,  84 
Money,  86 

Municipal  corporations : 

f         Municipal  institutions  in  the  province,  102 
Power  of  dominion  to  impose  duties  on 
provincial  courts,  officials  and  munici- 
palities, 76 
Naturalization,  90 
Navigation,  84 

Rivers  and  lake  improvements,  116 
Nuisances,  69 
Ontario,  98 

Parliament,    see  infra,    DOMINION  PARLIA- 
MENT; Provincial  Legislatures. 
Patents,  90 
Penalties,  ill 
Postal  laws,  84 

Pre-confederation  constitutions,  49 

Prefatory  remarks,  45 

Prerogatives,  see  infra,  The  Crown. 

Presumption  in  favor  of  validity  of  acts,  63 

Priority  of  debts,  55 

Prisons,  94,  102 


DOMINION  OP  CANADA,  cont'd. 

Private  international  laws,  see  infra,  Domin- 
ion Parliament: 
Property : 

Property  of  dominion,  81 

Public    property    under    British  North 
America  Act,  115 
Provincial  legislation  in  aid  of  dominion,  66 
Provincial  legislatures,  94 

Administration  of  justice,  no 
Borrowing  of  money,  101 
Cases  of  provincial  acts  interfering  with 
or  restricting  the  range  of  dominion 
legislation,  96 
Courts,  110 

Direct    taxation    within    the  province, 

100 

Domicil  of  owner  as  affecting  the  question 
of  power,  109 

Enumerated  powers  of  provincial  legisla- 
tures, 99 

Establishment  and  tenure  of  provincial 
offices  and  the  appointment  and  pay- 
ment of  provincial  officers,  101 

Fines,  in 

General  rule  as  to  powers  of  provincial 
legislatures,  94 

General  rule  for  determining  validity  of 
provincial  acts,  98 

Hospitals,  charities,  etc.,  102 

Imprisonment,  ill 

Incorporation  of  companies,  107 

Inherent  powers,  94 

Licenses,  103 

Lieutenant-governor,  99 

Lines  of  steamships,  106 

Local  works  and  undertakings,  104 

Management  and  sale  of  public  lands  be- 
longing to  the  province  and  of  the  tim- 
ber and  wood  thereon,  102 

Marriages,  108 

Matters  of  merely  local  or  private  nature 
in  the  province,  ill 

Municipal  institutions,  102 

No  powers  except  those  specifically  enu- 
merated, 94 

Penalties,  ill 

Power  of  amendment  of  provincial  legis- 
latures, 99 

Powers  of  provinces  of  Ontario  and  Que- 
bec, 98 

Prisons,  102 

Property  and  civil  rights  in  the  province, 

108 

Provincial  acts  may  limit  range  otherwise 

open  to  dominion  parliament,  95 
Provincial  companies,  107 
Provincial  powers  coequal  and  coordinate 

in  all  the  provinces,  95 
Provincial  powers  incidentally  to  touch 

dominion  subjects  in  certain  cases,  97 
Provincial  powers  in  respect  to  imperial 

and  dominion  companies,  95 
Provincial  powers  not  affected  by  nonexer- 

cise  of  overlapping  dominion  powers,  97 
Provincial  powers  to  impose  duties  upon 

dominant  officials  in  certain  cases,  9S 
Railroads,  105 

Situs  of  property  and  civil  rights,  109 
Subjection  of  dominion  corporations  to 
provincial  laws,  97 
Public  debt,  81 
Public  lands,  102 
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DOMINION  OF  CANADA,  cont'd. 
Public  officers,  84 

Establishment  and  tenure  of  provincial 
offices  and  the  appointment  and  pay- 
ment of  provincial  officers,  101 
Public  property,  115 
Quarantine,  85 
Quebec,  98 

Quebec  resolutions,  50 
Queen,  see  infra.  The  Crown. 
Queen's  counsel : 

Appointment  of,  55 
Railroads,  105 

Dominion  railways  and  other  works  and 
undertakings,  105 

Provincial  legislation  affecting  Dominion 
railways,  106 

Railroads,  etc.,  in   schedule   3,  British 
North  America  Act,  116 
Rivers  and  lake  improvements,  116 
Royalties,  117 
Savings  banks,  87 
Seals  : 

Provincial  great  seals,  55 
Ships  and  shipping,  84 
Special  and  local  statutes,  60 
Statutes  (see  infra,  British  North  America 

Act  of  1867;  Dominion  Parliament; 

Legislative    Powers    Generally  in 

Canada): 

Presumption  in  favor  of  validity  of  acts, 

63 

Steamboat  lines,  105,  106 
Suits : 

Executive   council   not    suable   in  civil 
courts  in  respect  to  official  acts,  56 
Synopsis  of  the  scheme  of  the  Canadian 

Constitution  as  contained  in  the  British 

North  America  Act,  1867,  46 
Taxation,  100,  103 

Direct  taxation  within  the  province  in 
order  to  the  raising  of  a  revenue  for  pro- 
vincial purposes,  100 

Illustrative  cases  as  to  direct  taxation,  101 

Power  of  dominion,  83 

Provincial  taxation  in  general,  100,  101 

Shop,  saloon,  tavern,  auctioneer  and  other 
licenses  in  order  to  the  raising  of  a  rev- 
enue for  provincial,  local  or  municipal 
purposes,  103 

What  is  taxation  within  the  province,  100 
Telegraph  and  telephone  companies,  105 
The  crown,  55 

Appointment  of  Queen's  counsel,  55 

Crown  one  and  indivisible  throughout  the 
empire,  55 

Crown's  priority  as  creditor,  55 

Executive  council  not  suable  in  civil 
courts  in  respect  to  official  acts,  56 

Executive  power  co-extensive  with  legisla- 
tive power,  57 

Executive  power  generally  in  Canada,  57 

Federal  veto,  58 

Governor-General  limited  by  his  commis- 
sion and  instructions,  56 

Governor-General's  position  as  represent- 
ing crown,  56 

Governor-General's  power  to  appoint 
superior  court  judges,  57 

Imperial  veto  power,  58 

Legislative  power  over  the  royal  preroga- 
tive, 57 

Prerogative  of  honor,  55 
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DOMINION  OF  CANADA,  cont'd. 
The  crown,  cont'd. 

Prerogative  of  mercy,  55 

Prerogative  of  the  crown  in  Canada,  55 

Provincial  attorney-general  properly  rep- 
resents the  crown  in  provincial  courts  in 
respect  to  Dominion  as  well  as  provin- 
cial rights,  56 

Provincial  great  seals,  55 

Representatives  of  the  crown  in  Canada, 
56 

Rights  not   curtailed  by    British  North 

America  Act,  55 
To  what  extent  crown  bound  by  Dominion 
and  provincial  legislation,  57 
Timber : 

Management  and  sale  of  public  lands  be- 
longing to  the  province  and  of  the  tim- 
ber and  wood  thereon,  102 

Trade,  81 

Treaties : 

How  far  the  British  North  America  Act  of 
1867  is  in  the  nature  of  a  treaty  between 
the  different  provinces,  50 
Trusts,  117 

Ultra  vires,  see  infra  LEGISLATIVE  POWERS 

Generally  in  Canada. 
Veto  power : 

Crown,  58 

Federal  veto  power,  58 
Imperial  veto  power,  58 
Weights  and  measures,  87 

DONATE,  118 

DONATIO,  119 

DONATIO  INTER  VIVOS,  119 
DONATIO  MORTIS  CAUSA,  1 19 

DONATION,  118 

Conditional  donations,  118 
Consideration,  119 
Title,  118 
DONE,  119 

DOOMING,  119 
DOOR,  119 

DORMANT  EXECUTION,  119 
DORMANT  JUDGMENT,  119 
DORMANT  PARTNER,  120 
DORMANT  TENEMENT,  120 


DORMITORY,  120 
DOS,  120 

DOS  DE  DOTE  PETI  NON  DEBET,  120, 135 

Divorced  wife,  136 
Dower  of  mother  not  assigned,  135 
Dower  of  the  widow  of  the  subsequent  pur- 
chaser first  assigned,  136 
Dower  rights  of  widows  of  two  owners,  136 
Meaning  of  the  maxim,  135 
Mother's  dower  subsequently  assigned,  135 
No  dower  out  of  dower  lands,  135 

DOTAGE,  120 
DOTAL,  120 
DOTE,  120 
DOUBLE,  120 
DOUBLE  BENEFITS,  120 
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double  costs,  121 
double  damages,  121 
double  dead  woods,  120 
double  harness,  120 
double  insurance,  121 
double  pleading,  121 
double  taxation,  121 

DOUBT,  121 
DOUBTFUL,  121 
DOUBTFUL  TITLE,  121 

DOWER,  122 

Abolition  of  dower,  127,  128 
Acknowledgment : 

Acknowledgment   of   husband  and  wife 
need  not  be  simultaneous,  213 

Certificate  of  acknowledgment,  213 

Manner  of  acknowledgment,  213 

Necessity  of  acknowledgment,  213 

Release  of  dower,  213 
Admeasurement,  see  infra,  ASSIGNMENT  OF 

Dower. 
Ad  ostium  ecclesice,  I2J 
Age  of  wife,  128 

Alienage  of  husband  or  wife  as  bar  to 
dower,  201 
Alienation  (see  infra.  Assignments): 
Alienation  in  fee  by  dowress,  201 
Alienation  of  husband.  203 

Before  marriage,  203 

Conveyance  after  marriage,  204 

Conveyance  before  engagement,  203 

Conveyance  in  fraud  of  wife,  203 

Conveyance  on  the  day  of  marriage,  204 

Dower  barred  by  alienation  during  cover- 
ture, 204 

Fraudulent  conveyance  void  as  against 

wife,  203 
Georgia  statute,  204 
Mississippi  statute,  204 
Tennessee  statute,  204 
What  law  governs,  204 
Annual  sum  in  lieu  of  dower,  178 

Age  and  health  of  dowress  immaterial,  179 
Annual  sum  based  on  rental  value,  178 
Computation  of  share  in  proceeds  of  sale, 

180 

Interest  on  estimated  value  of  premises, 
179 

Interest  on  share  of  proceeds  of  sale,  180 
Property  not  divisible,  178 
Assignment : 

Alienation  before  assignment,  147 
Equity,  148 
Quarantine,  148 

Right  of  assignee  to  maintain  suit  in  name 
of  dowress,  147 

Whether  inchoate  right  of  dower  is  assign- 
able, 144 
Assignment  of  dower,  171 

Abator,  171 

Acceptance  and  entry  by  widow,  172 
Age  and  health  of  dowress  in  determining 

annual  value  of  dower  interest,  179 
Agreement  to  take  gross  sum  in  lieu  of 

dower,  180 
Allotment  of  interest  in  fee  simple,  185 
Allowance  for  appreciation  or  depreciation 

caused  by  alienee,  187 
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OWER,  cont'd. 
Assignment  of  dower,  cont'd. 

Amount  of  gross  sum  in  lieu  of  dower  de- 
pendent upon  circumstances  of  the  case, 
182 

Annual  sum  in  lieu  of  dower,  178 
Assignment  by  courts  of  equity,  173 
Assignment  by  metes  and  bounds,  174 
Assignment  must  be  unconditional,  172 
Assignment  of  mansion  house,  185 
Basis  of  division,  185 
Buildings,  178 
By  agreement,  i;8 
By  process  of  law,  173 
By  whom  assignment  may  be  made,  171 
Computation  by  annuity  tables,  182 
Computation  of  share  in  proceeds  of  sale, 
179 

Conclusiveness  of  assignment,  see  infra. 
Conclusiveness  of  Assignment. 

Costs,  see  infra,  Costs. 

Court  cannot  assign  gross  sum  in  lieu  of 
dower  except  by  consent,  181 

Damages  for  detention,  see  infra,  Dam- 
ages. 

Demand  as  a  prerequisite  to  suit,  174 
Depreciation  from  extrinsic  causes,  189 
Deterioration  from  natural  causes  imma- 
terial, 176 
Disseisor,  171 
Dwelling  houses,  178 
Effect  of  agreement  of  parties,  1S3 
Ejectment,  173 

Equitable  rule  where  lands  are  in  separate 

tracts,  184 
Ferries,  178 

Gross  sum  assignable  in  court's  discretion, 
181 

Gross  sum  in  lieu  of  dower,  i'8o 
Guardians,  172 

Health  of  dowress  to  be  considered  in  com- 
puting gross  sum,  183 

How  computation  of  gross  sum  is  made, 
182 

Improvement  by  alienee  of  adjoining  par- 
cel, 189 

Improvement  or  depreciation  arising  from 
extrinsic  or  general  causes,  189 

Increase  of  value  unconnected  with  im- 
provements, 189 

Indivisible  property,  176 

Interest  on  estimated  value  of  premises, 
179 

Joint  tenants,  172 

Lands  held  in  common,  176 

Lands  in  separate  tracts,  183 

Land  taken  under  eminent  domain,  181 

Mills,  178 

Mines,  177 

Minors,  172 

Mode  of  assignment,  174 
Necessity  of  notice  of  proceedings  for  ad- 
measurement, 174 
Operation  of  assessment  of  gross  sum  as 

charge  upon  land,  182 
Owner  of  freehold  must  assign,  171 
Parol  assignment,  172 
Productiveness  to  be  considered,  1S5 
Property  indivisible  by  nature,  175 
Purchaser  under  execution,  186 
Quality  not  quantity  to  be  considered, 
185 

Quantum  of  interest  to  be  assigned,  1S5 
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DOWER,  cont'd. 

Assignment  of  dower,  cont'd. 

Rents  and  mesne  profits  in  lieu  of  damages, 
see  infra,  Rents  and  mesne  profits  in 

LIEU  OF  DAMAGES. 

Rents  and  profits,  176 
Separate  parcels  indivisible,  183 
Statutes    providing    for    assignment  of 

dower  in  separate  tracts,  184 
Statutory  proceedings,  174 
Third  part  of  the  lands,  185 
Time  of  valuation  as  against  the  alienee, 
187 

Time  of  valuation  as  against  the  heir,  186 
Time  of  valuation  in  Georgia,  187 
Time  of  valuation  in  New  Jersey,  187 
Time  of  valuation  in  South  Carolina,  187 
Time  of  valuation  of  estate,  186 
Time  of  valuation  of  estate  when  gross 

sum  is  assigned,  186 
Waste,  189 

Where  assignment  by  metes  and  bounds 

is  impracticable,  175 
Where  gross  sum  or  rents  and  profits  are 

assigned,  189 
Where  partition  is  made  during  coverture, 

176 

Where  property  is  in  hands  of  alienee,  175 

Writ  of  dower,  173 

Writ  of  right  of  dower,  173 
At  law,  141 
Attainder  : 

Attainder  of  husband  as  bar  to  dower,  202 
Bankruptcy  : 

Priority,  154 
Bar  of  damages,  194 
Barring  and  defeating  dower,  200 

Adultery,  200 

Alienage  of  husband,  201,  203 
Alienation  in  fee  by  dowress,  201 
Alienation  of  husband : 

Before  marriage,  203 
Conveyance  after  marriage,  204 
Conveyance  before  engagement,  203 
Conveyance  in  fraud  of  wife,  203 
Conveyance  on  the  day  of  marriage,  204 
Dower  barred  by  alienation  during  cov- 
erture, 204 
Fraudulent  conveyance  void  as  against 

wife,  203 
Georgia  statute,  204 
Mississippi  statute,  204 
Tennessee  statute,  204 
What  law  governs,  204 

Antenuptial  agreement,  209 

Attainder  of  husband,  202 

Consent  of  husband  to  adultery  or  elope- 
ment, 201 

Dedication  to  public  use,  202 

Detention  of  title  deeds,  201 

Divorce,  200 

Effect  of  divorce  a  mensa,  200 
Effect  of  divorce  a  vinculo,  200 
Elopement,  200 
Eminent  domain,  203 
Estoppel  in  pais,  206 
Fine  of  recovery,  202 
Foreclosure  of  mortgage,  202 
Joinder  in  an  inoperative  deed,  214 
Jointure,  207 
Laches,  205 

Limitation  of  actions,  205 
Partition  proceedings,  202 
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DOWER,  cont'd. 
Barring  and  defeating  Dower,  cont'd. 
Postnuptial  agreement,  211 
Subsequent  separate  release  no  bar,  214 
Wife's  release,  211 

Acknowledgment  of  husband  and  wife 

need  not  be  simultaneous,  213 
After  death  of  the  husband,  215 
Apt-words  of  release  necessary,  212 
As  to  the  necessity  for  acknowledgment, 
213 

Cannot  release  by  a  separate  deed,  213 

Court  cannot  make  wife  release,  212 

Deed  avoided  for  fraud,  214 

During  coverture,  211 

Effect  of  other  disabilities,  215 

Extinguishment,  216* 

Husband  must  convey  his  own  interest, 

214 
Infants,  215 
Insanity,  215 

In  whose  favor  a  release  operates,  216 
Joinder  of  wife,  211 

Joining  with  husband's  attorney  in  fact, 
214 

Land  wrongly  described,  213 
Need  not  release  dower  to  nomine,  212 
Power  of  attorney,  212 
Release  extinguishes  dower,  216 
Release  only  an  estoppel,  217 
Release  to  husband  does  not  bar,  216 
Release  to  stranger,  216 
Right  to  release,  2CI 
To  whom  released,  216 
Wife's  name  must  appear  in  body  of 
deed,  212 

Wife's  name  need  not  appear  in  the 
granting  clause,  212 
Buildings,  178 
California,  127 
Chose  in  action : 

Inchoate  right  of  dower,  144 
Colorado,  127 
Common  law,  127 

California,  127 

Colorado,  127 

Connecticut,  127 

Definition,  125 

Georgia,  127 

Iowa,  127 

Kansas,  128 

Minnesota,  128 

North  Carolina,  128 

Status  in  the  United  States,  127 

Tennessee,  128 
Conclusiveness  of  assignment,  198 

Eviction  of  dowress,  199 

Eviction  of  dowress  where  assignment  is 
according  to  common  right,  199 

Eviction  of  dowress  where  assignment  is 
against  common  right,  200 

Excessive  dower  assigned  by  adult  heir, 
198 

Excessive  dower  assigned  by  infant  heir, 
198 

Excessive  dower  by  sheriff,  198 
Fraudulent  assignment  by  sheriff,  199 
Improvements  made  by  widow,  199 
Ri^ht  of  dowress  when  evicted,  199 
Conflict  of  laws,  142 

Alienation  of  land  by  husband,  204 
Priority  as  between  dower  and  other  in- 
cumbrances, 153 
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DO  AVER,  cont'd. 
Connecticut,  127 
Consent : 

Consent  of  husband  to  adultery  or  elope- 
ment, 201 
Consideration 

Barring  dower,  21 1 

Marriage  alone  an  insufficient  considera- 
tion for  an  antenuptial  agreement  to  bar 
dower,  210 
Relinquishment  of  dower  a  valuable  con- 
sideration, 143 
Consummate  dower,  128,  143 
After  assignment,  151 

Easements  annexed  to  dower,  153 
In  general,  151 
Lease  by  dowress,  153 
Liabilities  and  incidents  to  which  in- 
terest is  subject,  152 
Liability  for  debts,  151 
Liability  for  waste,  151 
Nature  of  estate  after  assignment,  151 
Payment  of  interest  on  incumbrances, 
153 

Power  of  alienation,  151 

Relation  back  of  widow's  seizin,  152 

Repairs,  153 

Right  of  use  and  occupation,  151 
Right  to  emblements,  152 
Taxes,  152 

Termination    of   estate   after  widow's 
death,  153 
Assignability  in  equity,  148 
Assignability  of  right  of  quarantine,  148 
Before  assignment,  146 
Cannot  be  aliened  or  subjected  to  payment 

of  debts  before  assignment,  147 
Duration  of  quarantine  before  the  conquest, 
150 

Liability  to  seizure  under  execution,  148 

Premises  held  in  common,  149 

Quarantine  not  subject  to  duties  of  a  life 
tenant,  150 

•Quarantine  until  dower  assigned,  150 

Reasonable  support,  149 

Release  to  terretenant,  148 

Right  of  assignee  to  maintain  suit  in 
name  of  dowress,  147 

Right  of  quarantine,  148 

Right  to  encumber  or  convey,  151 

Right  to  occupy  chief  house,  149 

Right  to  occupy  dwelling  house  and  plan- 
tation, 149 

Right  to  occupy  mansion  house  and  curti- 
lage, 149 

Statutory  provisions    as   to  quarantine, 

148 

Subsequent  marriage  of  widow,  151 

Termination  of  quarantine,  150 

To  what    premises  right   of  quarantine 

attaches,  149 
Widow  cannot  enter  before  assignment, 

146 

Widow's  personal  occupation  unnecessary 

to  quarantine,  151 
Contract,  142 
Contribution  : 
Mortgages,  166 

Amount  of  contribution,  167 

Ascertainment  of  contribution,  167 

By  the  widow,  166 

Widow's  right  to  contribution,  167 
Coparcenary,  133 


DOAVER,  cont'd. 
Costs : 

In  general,  198 

Rule  as  to  costs  in  equity,  198 
Widow's  right  to  recover  costs  when  she 
is  entitled  to  recover  damages,  198 
Covenants  : 
Covenants  against  incumbrances  : 

Whether  an  inchoate  right  of  dower  is 
included  in  a  covenant  against  in- 
cumbrances, 144 
Creditors,  see  infra,  Priority  as  Between 

Dower  and  Other  Incumbrances. 
Custom : 

Dower  by  custom,  126 
Damages  (see   infra,   Rents  and  Mesne 
Profits  in  Lieu  of  Damages): 
Damages  for  detention,  190 

Alienee  cannot  plead  readiness,  193 

Bar  of  damages,  194 

Common  law,  190 

Death  of  parties,  194 

Deduction  for  occupation  of  land,  191 

Deduction  for  part  payment  in  lieu  of 

dower,  191 
Deduction  for  taxes  and  repairs,  191 
Demand,  192 

Demand  upon  infant  heir,  192 
Estate,  193 

From  what  time  damages  accrue,  191 
From  what  time  damages   accrue  as 

against  alienee  or  heir,  192 
Improvements  made  by  alienee,  191 
In  general,  190 

In  what  actions  damages  recoverable, 

190 

Limitation  of  actions,  194 
Measure  of  damages,  190 
Necessity  of  personal  demand,  192 
Plea  of  tout  temp  pris,  193 
Readiness  to  render  dowera  defense,  191 
Release  of  damages,  194 
Seizin  by  alienee  of  husband,  193 
Seizin  by  husband  at  death,  193 
Seizin  essential  to  recovery,  193 
Up  to  what  time  damages  allowed,  193 
Where  property  is  in  hands  of  alienee  of 
husband, 193 

Death : 

Civil  death  insufficient,  141 
Death  of  husband  necessary,  141 
Effect  of  death  of  parties  on  recovery  of  rents 
and  mesne  profits,  197 

Death  of  defendant,  197 

Death  of  dowress,  197 

Doctrine  in  the  United  States,  197 

Recovery  against  alienee,  198 

Recovery  against  heir,  197 
Effect  on  damages,  194 
Evidence  of  death,  141 
Presumption  of  death  from  absence,  131 
Second  marriage  after  first  husband's  long 

absence,  129 
Debts  (see  infra,  Priority  as  between  Dower 

AND  OTHER  INCUMBRANCES): 

Whether   state    subject   to   payment  of 

debts,  147 
Dedication : 

Dower  in  the  compensation,  203 
Husband's  conveyance  for  a  public  use 

bars  dower,  202 
No  dower  in  lands  dedicated  to  public 

use,  202 
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DOWER,  cont'd. 

Deeds,  see  infra.  Barring  AND  Defeating 
Dower;  Release. 

Defeating  dower,  see  infra,  BARRING  AND  De- 
feating Dower. 

Definition,  125 

De  la  plus  belle,  127 

Demand : 

Damages,  192 

Detention  of  title  deeds,  201 

Determinable  estates,  160 

By  death  of  tenant  in  tail  without  issue, 
160 

By  entry  of  the  issue  in  tail,  160 
By  executory  devise,  161 
By  exercising  power  of  appointment,  160 
Divorce : 

Barring  and  defeating  dower,  200 

Dos  de  dote  peti  non  debet,  136 

Effect  of  divorce  a  mensa,  200 

Effect  of  divorce  a  vinculo,  200 
Dos  de  dote  peti  non  debet,  135 
Dote,  120 
"  Dowery,"  126 

Dwelling  house  (see  infra,  Quarantine): 

Assignment  of  dower,  178 

Assignment  of  mansion-house,  185 
Easements : 

Easements  annexed  to  dower,  153 
Ejectment,  515 

Action  by  assignee  of  dower  right,  515 

Action  for  dower,  527 

Action  not  maintainable  at  common  law 
before  assignment,  515 

Against  whom  action  for  dower  should  be 
brought,  527 

Assignment  of  dower,  173 

Ejectment  for  recovery  of  dower  by  stat- 
ute, 515 

Equitable  estate,  515 

Statute  providing  for  action,  527 

Unassigned  dower  as  bar,  515 

Widow's  right  of  action,  515 
Elopement : 

Barred  by  adultery  and  elopement,  20O 

Consent  of  husband,  201 

Elopement  must  be  voluntary,  200 

Elopement  necessary,  200 

Statutes,  200,  2or 
Emblements,  153 

Right  to  emblements,  152 
Eminent  domain : 

Dower  in  the  compensation,  203 

Gross  sum  in  lieu  of  dower,  181 

Inchoate  right  of  dower,  143,  145 

Widow  entitled  to  dower  interest  1191 
Entry : 

Consummate  dower,  146 
Entry  by  widow,  172 
Equitable  election : 

Exchanged  lands,  158 
Equitable  estates,  155,  162 

Common-law  doctrine,  162 

Contract  of  purchase  assigned,  164 

Equity  of  redemption,  163 

Imperfect  equity,  163 

Money,  164 

Mortgaged  lands,  164 

Possession  of  husband  at  time  of  death 
necessary,  163 

Present  doctrine,  162 

Purchase  money  unpaid,  164 
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DOWER,  cont'd. 
Equitable  estates,  cont'd. 
Statute  of  use,  162 

Whether    there    is  dower  in  equitable 
estates,  162 
Equitable  jointure,  208 
Equity : 

Assignment  of  dower  by  court  of  equity, 

173 
Costs,  198 

Where  lands  are  in  separate  tracts,  183 
Equity  of  Redemption : 

Equity  of  redemption  purchased  by  mort- 
gagee, 168 
Redemption,  166 
Estate  at  will,  156 

Estates  (see  infra,  Determinable  Estates): 
Estate  of  which  husband  must  die  seized. 

Inchoate  dower  not  an  estate  in  land,  142 
In  what  estates  a  wife  is  dowable  155 
Life  estates,  156 

Nature   of   estate   after   assignment  of 
dower,  151 
Estate  tail,  160 
Estoppel : 

Barring  dower,  206 

Estoppel  to  deny  seizin,  141 

Release  acts  only  as  an  estoppel,  217 
Eviction  of  dowress,  199 

Where  assignment  is  according  to  common 
right,  199 

Where   assignment   is  against  common 
right,  200 
Evidence : 

Death,  141 

Mortgage,  140 

Seizin,  141 
Ex  assensu  patris,  127 
Excessive  assignment,  198 
Exchange,  158 

Dower  in  exchanged  lands,  158 

Illinois  statute,  159 

New  York  statute,  158 
Execution  : 

Liability  to  seizure  under  execution  before 
assignment,  148 
Executors  and  administrators : 

Redemption  of  mortgages,  166 
Executory  devise,  161 
Extinguishment  (see  infra,  Release). 
Ferries,  155 

Assignment  of  dower,  178 
Fine: 

Fine  of  recovery,  202 

Fishing  privilege,  157 

Foreclosure  of  mortgage  : 

Foreclosure  as  bar  to  dower,  202 
Whether  foreclosure  defeats  dower,  168 

Fraud : 

Agreement  to  bar  dower,  210 
Release,  214 
Fraudulent  conveyances  : 

Action  for  fraudulent  alienation,  143 
Conveyance  in  fraud  of  wife,  203 
Fraudulent    conveyance  void  as  against 
wife,  203 
Georgia,  127 

Gross  sum  in  lieu  of  dower : 

Agreement  to  take  gross  sum,  180 
Amount   dependent    upon  circumstances 
of  the  case,  1S2 
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DOWKR,  cont'd. 
Gross  sum  in  lieu  of  dower,  cont'd. 

Computation  by  annuity  tables,  182 
Courts  cannot  assign  gross  sum  except  by 

consent,  181 
Gross  sum   assignable  in  court's  discre- 
tion, 181 

Health  of  dowress  to  be  considered,  183 
How  computation  is  made,  182 
Land  taken  under  eminent  domain,  181 
Time  of  valuation  of  the  estate,  186 

Guardian  and  ward : 

Assignment  of  dower,  172 

History,  126 

Husband,  see  infra.  Seizin  of  Husband. 
Improvements,  175 

Allowance  for  widow's  improvements,  199 

Damages,  191 

Deduction  of  improvements  from  profits, 

196 

Time  of  valuation  of  estate,  189 
Inchoate  Dower,  128,  142 
Assignability,  144 
A  valuable  right,  142 

Dower  in  lands  mortgaged  during  cover- 
ture, 143 
Eminent  domain,  143,  145 
Extinguishment,  144 
Fraudulent  alienation,  143 
Ground  of  legislative  control,  145 
How  value  of   wife's  inchoate  right  of 

dower  ascertained,  143 
Inchoate  dower  not  an  estate  in  land,  142 
Included  in  a  covenant  against  incum- 
brances, 144 
Legislative  control  over  inchoate  dower, 
145 

Mere  chose  in  action,  144 

Property  interest  in  inchoate  dower,  142 

Release,  144 

Relinquishment  of  dower  a  valuable  con- 
sideration, 143 

Value  depends  upon  age,  habits,  etc.,  of 
husband  and  wife,  144 

Where  wife   joins  in  mortgage  of  hus- 
band's land,  143 

Whether  a  lien,  145 

Whether  an  incumbrance,  144 

Whether  property,  142 
Incidents,  141 

Incumbrances  (see  infra,  Priority  as  Be- 
tween   Dower    and    Other  Incum- 
brances): 
Interest  on  incumbrances,  153 
Whether  inchoate  right  of  dower  is  an  in- 
cumbrance, 144 
Indivisible  inheritances,  155 
Indivisible  Property : 

Assignment  by  metes  and  bounds  imprac- 
ticable, 175 
Assignment  of  dower,  1 76 

Annual  sum  in  lieu  of  dower,  178 
Ferries,  178 

Gross  sum  in  lieu  of  dower,  180 
Houses,  178 
In  general,  176 

Interest  on  estimated  value  of  premises, 

I7Q 
Mills,  178 
Mines,  177 

Rents  and  profits,  176 
Separate  parcels  of  land,  183 
In  equity,  141 

122 


DOWER,  cont'd. 
Infants  : 
Assignment  of  dower,  172 
Excessive  dower  assigned  by  infant  heir, 

198 

Release  of  dower,  215 
Inheritance,  155,  193 
Insanity : 

Insane  wife  cannot  release  her  dower,  215 
Insolvency : 

Priority,  154 
Insurance : 

Deduction  of  insurance,  196 
Interest : 

Interest  on  incumbrances,  153 

Interest  on  one-third  value  of  premises  in 
lieu  of  dower,  179 
Iowa,  127 

Joinder  of  Husband  and  Wife,  see  infra,  Re- 
lease. 

Joint  tenants  and  tenants  in  common,  133 
Assignment  of  dower,  172 
Assignment  of  Dower  where  lands  are  held  in 
common,  176 
Assignment  out  of  lands  held  in  com- 
mon, 176 

Where  interest  is  conveyed  to  other  ten- 
ant during  coverture,  176 
Where  partition  is  made  during  cover- 
ture, 176 
Jointure,  207 

Barring  dower,  207 

Conveyance  to  trustees  insufficient,  208 
Definition,  207 
Equitable  jointure,  208 
Examples,  207 

Freehold  estate  necessary,  208 

Jointure  no  bar  prior  to  the  statute  of 

uses,  207 

Must  be  expressed  to  be  in  lieu  of  dower, 

208 

Requisites,  207 
Kansas,  128 
Kinds  of  dower,  126 
Laches,  205 

Action  for  land  aliened  by  husband  barred 

by  statute,  205 
Barring  dower,  205 
Land  in  possession  of  heirs,  206 
Possession  adverse  to  husband  does  not 

bar,  206 

When  statute  begins  to  run,  206 
lease,  134 

'Lease  by  dowress,  153 
Leasehold,  156 
Legal  right,  141 

liens  (see   infra,   Priority  as  Between 
Dower  and  Other  Incumbrances;  Pur- 
chase Money  Mortgage): 
Vendor's  lien,  140 

Whether  inchoate  right  of  dower  is  a  lien, 
145 

Lieu  of  dower  (see  infra,  Gross  Sum  in  Lieu 
of  Dower;  Jointure): 

Annual  sum  in  lieu  of  dower,  178 
Life  estate,  156 
Limitation  of  actions,  194 
Mansion  house,  see  infra,  QUARANTINE. 
Marriage : 

Evidence  of  marriage,  130 

In  general,  129 

Presumption  in  favor  of  validity  of  mar- 
riage, 130 
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DOWER,  cont'd. 
Marriage,  cont'd. 

Presumption  of  death  from  absence,  131 
Presumption  of  marriage  from  reputation 

and  cohabitation,  130 
Second  marriage  after  first  husband's  long 

absence,  129 
Validity  of  marriage  celebrated  in  another 

jurisdiction,  129 
Valid  marriage  necessary,  129" 
Void  marriage,  129 
Marriage  settlements : 

Antenuptial  agreement  avoided  by  fraud, 
210 

Antenuptial    agreement    barring  dower 

closely  scrutinized,  210 
Antenuptial  agreement  must  be  expressed 

to  be  in  lieu  of  dower,  210 
Barring  dower  by  antenuptial  agreement, 

209 

Deed  of  separation,  211 
Dower  barred  by  holding  on  to  considera- 
tion, 211 

Marriage  alone  an  insufficient  considera- 
tion to  bar  dower,  210 

Postnuptial  agreement,  2ir 
Mechanic's  liens : 

Priority,  154 
Mesne  profits,  see  infra,  Rents  AND  MESNE 

Profits  in  Lieu  of  Damages. 
Metes  and  bounds : 

Assignment  of  dower,  174 
Mills,  155 

Assignment  of  dower,  178 
Mines,  158,  177 

Assignment  of  dower  in  mines,  177 

Mines  appurtenant  to  lands  of  third  per- 
son, 177 

Mines  on  husband's  lands,  177 

Unpatented  mining  claim,  157 
Minnesota,  128 
Money,  164 

Surplus   money  after   paying  mortgage 
debt,  169 
Moral  right,  141 

Mortgages    (see    infra,   Purchase  Money 
Mortgage): 
Dower  in  lands  mortgaged  during  cover- 
ture, 143 
Dower  in  mortgaged  lands,  164 
Amount  of  contribution,  167 
Canadian  doctrine  as  to  surplus,  170 
Contribution  by  widow,  166 
Dower  in  money  obtained  for  sale  under 

a  mortgage,  164 
Dower  in  the  surplus  after  paying  mort- 
gage debt,  169 
Duty  of  personal  representatives  to  re- 
deem, 166 

Effect  of  assignment  of  mortgage  to  pur- 
chaser of  equity  of  redemption,  167 
Effect  of  conveyance  of  equity  of  re- 
demption to  mortgagee,  168 
Effect  of  discharge  of  mortgage,  168 
Effect  of  foreclosure  of  mortgage,  168 
Effect  of  wife's  nonjoinder,  165 
General   rule  as  to  mortgaged  lands, 
164 

Mortgagee,  171 

Ohio  rule  as  to  surplus,  169 

Redemption,  166 

Redemption  by  husband  or  his  personal 
representatives,  166 
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DOWER,  cont'd. 
Mortgages,  cont'd. 
Dower  in  mortgaged  lands,  cont'd. 

Right  of  wife  of  mortgagee  to  dower,  171 
Right  of  wife  to  redeem,  166 
Subrogation,  166 

When  there  is  an  obligation    to  pay 

mortgage  debts,  167 
Whether  surplus  is  a  charge  upon  the 

land,  170 
Widow's  right  to  contribution,  167 
Where  wife  joins  in  mortgage  of  hus- 
band's land,  143 
Nature,  141 
North  Carolina,  128 
Of  what  wife  is  dowable,  155 
Operation  of  law,  142 
Origin,  216 
Partnership : 

Dower  in  partnership  realty,  159 
Agreement  to  convert,  160 
Canadian  rule,  159 
Doctrine  in  the  United  States,  159 
English  rule,  159 

Express  agreement  to  convert,  160 
Implied  agreement  to  convert,  160 
Virginia  rule,  160 
Partition : 

Partition  proceedings  as  bar  to  dower,  202 
Personalty,  156 
Pier,  157 

Postnuptial  agreement  as  a  bar  to  dower,  211 
Power  of  appointment : 

Estates  determinable  by  power  of  appoint- 
ment, 160 
Power  of  attorney : 

Release  of  dower,  212 
Pre-emption  right,  156 
Presumption : 

Presumption  in  favor  of  validity  of  mar- 
riage, 131 

Presumption  of  death  from  absence,  131 

Presumption  of  marriage  from  reputation 
and  cohabitation,  131 
Priority  as  between  dower  and  other  incum- 
brances, 153 

Bankruptcy  does  not  defeat,  154 

By  what  law  governed,  153 

Husband's  insolvency  does  not  defeat,  154 

In  general,  153 

Judgment  subsequent  to  marriage,  154 
Mechanics'  lien,  154 

Not  subject  to  subsequent  incumbrances, 
154 

Pennsylvania  doctrine,  154 
Sale  for  taxes,  154 
Subject  to  prior  incumbrances,  153 
Superior  to  claims  of  creditors,  154 
Private  international  law,  142 

Alienation  of  land  by  husband,  204 
As  to  place,  142 
As  to  time,  142 

Law  in  force  at  time  of  husband's  death 
governs,  142 

Law  of  the  place  where  land  situated  gov- 
erns, 142 

Priority  as  between  dower  and  other  in- 
cumbrances, 153 
Profits,  see  infra.  Rents  and  Mesne  Profits 

in  Lif.u  of  Damages. 
Property,  see  infra.  Inchoate  Dower. 
Public  lands  : 

Pre-emption  lands,  156 
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DOWER,  cont'd. 

Purchase  money  mortgage,  137 

Arkansas  statute,  139 

Canadian  doctrine,  139 

Effect  of  purchase  money  mortgage  on  the 
right  to  dower,  137 

Georgia  statute,  139 

New  York  statute,  139 

Statutes,  138 

Wisconsin  statute,  140 
Purchase  money  unpaid,  164 
Quarantine,  148 

Action  for  trespass,  150 

Assignability,  148 

At  common  law,  148 

Duration  in  general,  150 

In  general,  148 

Lasts  until  dower  assigned,  150 
Mortgaged  premises,  150 
Nature  of  widow's  interest,  148 
Necessity  of  exclusive  interest  in  husband, 

149.  .  . 

Premises  held  in  common,  149 
Reasonable  support,  149 
Removal  from  premises,  151 
Right  to  occupy  chief  house,  149 
Right  to  occupy  dwelling  house  and  plan- 
tation, 149 

Right  to  occupy  mansion  house  and  curti- 
lage, 149 

Termination  of  quarantine  by  expiration 

of  period  prescribed,  150 
To  what  premises  right  attaches,  149 
Whether  subject  to  corresponding  duties 

of  life  tenant,  150 
Widow's   personal   occupation  unneces- 
sary, 151 
Quarries,  158 
Eelease,  144 

Release  of  damages,  194 
Release  to  terretenant,  148 
Wife's  release  of  dower,  211 

Acknowledgment  of  husband  and  wife 

need  not  be  simultaneous,  213 
After  death  of  the  husband,  215 
Apt  words  of  release  necessary,  212 
As  to  the  necessity  for  acknowledgment, 
213 

Cannot  release  by  a  separate  deed,  213 

Court  cannot  make  wife  release,  212 

Deed  avoided  for  fraud,  214 

During  coverture,  211 

Effect  of  other  disabilities,  215 

Extinguishment,  216 

Husband  must  convey  his  own  interest, 

214 
Infants,  215 
Insanity,  215 

In  whose  favor  a  release  operates,  216 
Joinder  in  an  inoperative  deed,  214 
Joinder  of  wife,  211 

Joining  with  husband's  attorney  in  fact, 
214 

Land  wrongly  described,  213 

Need  not  release  eo  nomine,  212 

Power  of  attorney,  212 

Release  extinguishes  dower,  216 

Release  only  an  estoppel,  217 

Release  to  a  stranger,  216 

Release  to  husband  does  not  bar,  216 

Right  to  release,  211 

Subsequent  separate  release  no  bar,  214 

To  whom  released,  216 
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DOWER,  cont'd. 
Release,  cont'd. 
Wife's  release  of  dower,  cont'd. 

Wife's  name  must  appear  in  body  of 
deed,  212 

Wife's  name  need  not  appear  in  the 
granting  clause,  212 
Redemption  of  mortgages,  166 

Redempiion  by  husband  or  personal  rep- 
resentatives, 166 
Right  of  wife  to  redeem,  166 
Remainders,  134 
Rent,  157,  176 

Bents  and  mense  profits  in  lieu  of  damages : 

Amount  of  recovery,  T96 

Death  of  defendants,  197 

Death  of  dowress,  197 

Deduction  for  allowance  for  partial  pay- 
ment or  for  occupation  of  lands,  196 

Deduction  for  improvements  by  alienee, 
196 

Deduction  for  taxes  and  repairs,  196 
Effect  of  death  of  parties,  197 
From  what  time  profits  allowed,  195 
Improvements  where  husband  died  seized, 
196 

Insurance,  196 

Interest  on  arrears,  196 

Recovery  of  mesne  profits  from  alienee 

where  dowress  dies,  198 
Recovery  of  rents  and  profits  as  against 

alienee,  195 
Repairs,  153 

Deduction     for    repairs     in  assigning 

widow's  damages,  191 
Deduction  of  repairs  for  mesne  profits  and 

rents,  196 

Requisites  of  Dower  (see  infra,  Death  of 
Husband;  Marriage;  Seizin  of  Hus- 
band), 128 

Age  of  wife,  128 

Consummate  dower,  128 

Inchoate  dower,  128 

In  general,  128 
Reversion,  134 
Right  of  writ  of  dower,  173 
Seizin  : 

Relation  back  of  widow's  seizin,  152 
Seizin  essential  to  recovery  of  damages,  193 

Estate,  193 

Seizin  by  alienee  of  husband,  193 
Seizin  of  husband  : 

Alienation  during  existence  of  particular 

estate,  134 
Dos  de  dote  peti  non  debet,  135 
Divorced  wife,  136 
Dower  of  mother  not  assigned,  135 
Dower  of  the  widow  of  the  subsequent 

purchaser  first  assigned,  136 
Dower  rights  of  widows  of  two  owners, 
136 

Meaning  of  the  maxim,  135 

Mother's  dower  subsequently  assigned, 

135, 

No  dower  out  of  dower  lands,  135 
Dower  after  a  term  of  years,  134 
Dower  in  estates  in  coparcenary  or  in- 
common,  133 
Duration  of  Seizin,  t36 

Beneficial  seizin,  however  short,  suffi- 
cient, 136 
In  general,  136 

Instantaneous  seizin  insufficient,  137 
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DOWER,  cont'd. 

Seizin  of  husband,  cont'd. 
Duration  of  seizin,  cont'd. 

Purchase  money  mortgage,  137 
Purchase  money  mortgage  in  Arkansas, 
139 

Purchase  money  mortgage  in  Canada, 
139 

Purchase  money  mortgage  in  Georgia, 
139 

Purchase    money    mortgage   in  New 
York,  139 

Purchase  money  mortgage  in  Wiscon- 
sin, 140 

Statutes  as  to  purchase  money  mort- 
gage, 138 
Transitory  seizin,  137 
Vendor's  lien  for  purchase  money,  140 
Effect  of  abolishing  right  of  survivorship, 
133 

Estoppel  to  deny  seizin,  141 
Evidence  of  seizin,  140 
Georgia,  127 

Husband  a  mere  trustee,  132 
Immediate  seizin,  134 
In  general,  131 

Intervening  vested  estates,  134 

Lands  sold   before  and  conveyed  after 

marriage,  133 
No  dower  in  reversion  or  remainder  after 

estate  of  freehold,  134 
No  dower  out  of  dower  lands,  135 
Right  of  entry  or  action,  132 
Seizin  in  law  sufficient,  131 
Seizin  necessary,  121 
Sole  seizin  necessary,  133 
Separate  tracts : 
Assignment  of  dower  where  lands  are  in 

separate  tracts,  183 
Separation  deeds  : 

Barring  dower,  211 
Sheriffs : 

Excessive  dower  assigned  by  sheriff,  198 
Fraudulent  assignment  by  sheriff,  199 

Stock,  156 

Store  houses  : 

Assignment  of  dower  ,178 

Subrogation,  166 

Surplus  money  after  paying  mortgage  debt, 

169 
Taxation : 

Deduction    for    taxes   when  assigning 
widow's  damages,  191 

Widow's  duty  to  pay  taxes,  152 
Tenants  in  common,  see  infra,  Joint  TENANTS 

and  Tenants  in  Common. 
Tennessee  128 
Term  of  years,  156 

Time  of  valuation,  see  infra,  ASSIGNMENT  OF 

Dower. 
Title,  see  infra,  Seizin. 
Title  deeds : 

Detention  of  title  deeds,  201 
To  what  dower  is  incident,  155 
Unimproved  lands,  157 

Examples,  157,  158 

Maine  statute,  157 

New  England  rule,  157 

New  Hampshire  statute,  157 

Reason  for  the  rule,  157 

Rule  in  general,  157 

Whether  there  may  be  dower  in,  157 

Unpatented  mining  claim,  157 
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DOWER,  cont'd. 
Usages  and  customs  : 

Dower  by  custom,  126 
Vendor  and  purchaser  (see  infra,  Purchase 
Money  Mortgages): 
Contract  to  purchase  assignment,  164 
Purchase  money  unpaid,  164 
Time  of  valuation  of  estate,  187 
Vendor's  lien,  140 
Waste,  189 

Liability  for  waste,  151 
Writ  of  dower,  173 
«'  DOWERY,"  126 
DOWN,  217 
DOWRY,  217 
DR.,  217 
DRAFT,  218 

Bills  of  exchange  and  promissory  notes,  218 
Checks,  218 
Negotiability,  218 
Revenue  laws,  218 

DRAINAGE  : 

Eminent  domain,  11 70 

Compensation  where  drainage  is  impaired, 
1 170 

DRAINAGE  DISTRICTS,  see  Drains  and 
Sewers. 

DRAINS  AND  SEWERS,  220 

Abandonment,  260 

Assessments,  see  infra,  Special  Assessments, 
Benefits,  see  infra.  Special  Assessments. 
Benefits  set  off  against  damages,  233 
Cleaning  sewers,  see  infra,  Municipal  Cor- 
porations. 
Compensation  to  land  owners,  232 
Connecting  private  premises  with  sewers,  259 
Connection  with  sewer  by  property  owner, 
259 

Corporation  liable  for  damage  to  connect- 
ing property,  259 
Corporation  liable  for  negligence  of  per- 
son making  connection  with  sewer,  260 
Unauthorized  connection,  259 
Constitutionality  of  drainage  acts,  222 
Drainage  acts  held  constitutional,  222 
Drainage  for  agricultural  purposes,  226 
Drainage  laws  upheld  without  reference 

to  public  health,  227 
Drainage  under  police  power,  223 
Drainage  under  taxing  power,  223 
Drainage  under  the  right  of  eminent  do- 
main, 223 
Drain  must  be  for  public  use,  224 
Improvement  of   individuals'  land  not  a 

public  purpose,  226 
Incidental  private  benefit,  225 
Power  of  legislature  generally,  222 
Promotion  of  public  health,  226 
Public  benefit  in  any  one  of  several  ways 

sufficient,  225 
Reclamation  of  large  bodies  of  waste  lands 

held  a  public  purpose,  226 
Requirement  that  drainage  must  be  for 

public  use,  224 
Source  of  legislative  power,  223 
What  is  a  public  use,  225 
Whole  public  or  state  need  not  be  bene- 
fited, 225 
Corporations : 

Drainage  districts,  234 
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DRAINS  AND  SEWERS,  cont'd. 

Cost  of  construction  and  maintenance,  253 
Damages : 

Benefits  may  be  set  off  against  damages, 

233 

Compensation  to  land  owners,  232 
Measure  of  damages  for  injury  to  prop- 
erty, 253 

Defective  sewers,  see  infra,  Municipal  Cor- 
porations. 

Definition,  221 
Drain,  221 
Drainage,  221 
Sewer,  221 
Sewerage,  221 

Discharging  sewage,  see  injm,  MUNICIPAL 
Corporations. 

Discontinuance,  260 

Districts,  see  infra,  DRAINAGE  DISTRICTS. 
Drainage  districts,  233 

Alteration  of  district,  234 

Dissolution  of  district,  234 

Drainage  district  is  a  public  corporation 
234 

Extension  of  district,  234 

In  general,  233 

Liability  for  torts,  235 

Municipal  corporation,  234 

Organizaion  of  district  not  subject  to  col- 
lateral attack,  234 

Organization  powers,  etc.,  233 

Outside  landowner  connecting  with 
district,  234 

Quasi -public  corporation,  234 

Reorganization,  235 

Statute  conferring  upon  a  board  of  drain* 
age  commissioners  the  power  to  create 
districts,  234 
Easements : 

Implied  grant,  425 
Eminent  domain,  1082 

Benefits  set  off  against  damages,  233 
City  may  acquire  land  for  sewer  purposes,  239 
Property  owner  entitled  to  compensa- 
tion   where    sewer    is  constructed 
through  his  property,  239 
Compensation  to  land  owners,  232 
Constitutional  provisions,  1083 
Ditches  and  drains  for  reclaiming  land, 
1083 

Drainage  of  marshes,  1082 
Drainage  under  eminent  domain,  223 
Drains  and  sewers  in  cities,  1083 
Police  power,  1083 

Promotion  of  the  public  health,  1082 
Public  drains,  227 

Public  health,  convenience,  or  welfare, 

1082 

Reclaiming  lands,  1083 

Works  for  the  drainage  of  land  as  a  public 
use,  1082 
Estoppel : 

Acquiescence  in  assessment,  230 
Floods : 

Liability  of  municipal  corporation,  243 
Health : 

Drainage  laws  upheld  without  reference 

to  public  health,  227 
Promotion  of  public  health,  226 
Highways : 

Assessments,  229 
Inadequate  sewers,  see  infra.  Municipal  Cor- 
porations. 
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DRAINS  AND  SEWERS,  cont'd. 

Judicial  and  ministerial  duties  defined,  239 
Judicial  and  ministerial  duties  distinguished, 

239 

Local  assessments,  see  infra,  SPECIAL  ASSESS- 
MENTS. 

Mills :  . 

Discharge  into  millrace,  247 
Pollution  of  millpond,  247 

Municipal  corporations : 

City  liable  only  in  absence  of  ordinary 
care,  240 

Construction  of  sewers  within  discretion 

of  municipal  authorities,  240 
Corporation   bound  to  exercise  ordinary 

care  and  skill,  239 
Damages  caused  by  construction  of  sewers,  252 
Liability  of  municipality  for  personal  in- 
juries, 252 
Measure  of  damages  for  injury  to  prop- 
erty253 

Municipality  liable  for  damage  to  prop- 
erty from  construction  of  sewer,  252 
Drainage  districts,  234 
Duties    and   liabilities   of  municipality, 

239 

Judicial     and     ministerial     duties  dis- 
tinguished, 239 
Liability  for  discharge  of  sewage,  247 

Corporation  not  liable  for  consequential 
damages  from  surface  water  resulting 
from  street  improvements,  247 
Corporation  not  liable  for  slight  change 
in    direction   or   volume  of  surface 
water,  251 
Damage  to  oyster  beds,  247 
Discharge  into  natural  stream,  248 
Discharge  of  sewage  by  private  person 

under  unauthorized  license,  247 
Discharge  of  sewage  into  millrace,  247 
Discharge   of   sewage   into  navigable 
water,  248 

Discharge  of  sewage  upon  private  prop- 
erty, 247 

Duty  of  property  owner  to  fill  up  his 

premises  to  grade,  251 
Emission  of  noxious  gases,  247 
Liability  of  municipal  corporation  for 

damages  caused  by  surface  waters,  249 
Municipality  held  liable  for  damage  by 

discharge  of  surface  water,  250 
Municipality  liable  for  damage  due  to 

direct  invasion  of  property  by  surface 

water,  250 
Municipality  liable  for  direct  invasion 

of  private  property,  251 
Municipality  liable  for  nuisance  caused 

by  pollution  of  stream  by  sewage,  248 
Outlet  beyond  corporate  limits,  247 
Pollution  of  millpond,  247 
Public  nuisances,  249 
Right  to  use  natural  stream  as  outlet 

for  sewers,  248 
Sewage  turned  into  surface  drain,  247 
Liability  for  failure  to  clean  and  repair  sewers, 

245 

Corporation's  liability  for  failure  to 
clean  and  repair  sewers,  245 

Duty  of  municipality  to  know  condition 
of  sewer,  246 

Negligence  in  cleaning  and  repairing 
sewers,  246 

Notice  presumed  from  lapse  of  time,  246 
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DRAINS  AND  SEWERS,  cont'd. 
Mun.  Corp.,  cont'd. 

Liability  for  failure  to  clean,  etc.,  cont'd. 
Property  owner  guilty  of  contributory 

negligence,  245 
Purchase  of  private  drain,  245 
Sewer  made  from  running  stream,  245 
'Where  municipality  has  actual  or  con- 
structive notice  of  construction,  246 
Liability  for  failure   to  provide  sewers  or 
drains,  240 
Construction  of  sewers  within  discretion 

of  municipal  authorities,  240 
Corporation     not    bound   to  construct 
drains  made  necessary  by  street  im- 
provements, 241 
Drain  made  necessary  by  act  of  corpora- 
tion, 241 
Duty  to  provide  outlet,  241 
In  general,  240 

Municipal  corporation  for  failure  to  con- 
struct sewers  or  drains,  240 

When  sewerage  originally  sufficient  has 
become  inadequate,  240 
Liability  for  inadequate  or  defective  sewers, 
241 

Adopting  sewerage  plan,  241 
Defective  plan,  241 

Duty  of  corporation  to  remedy  defective 
plan,  243 

Extraordinary  floods,  243 

Faulty  construction,  244 

Floods  which  may  be  reasonably  fore- 
seen, 243 

Municipality  liable  for  direct  invasion  of 
property,  243 

Municipality  not  liable  for  defective 
plan,  242 

Provision  for  storms,  243 

Whether  adoption  of  plan  is  a  judicial 
or  ministerial  duty,  241 
Power  of  municipality  to  construct  sewers 
and  drains,  237 

City  may  acquire  land  for  sewer  pur- 
poses, 239 

Compensation    to   property    for  land 

taken,  239 

Construction   and    exercise  of  police 

power,  238 
Construction  of  pumping  works,  238 
Establishment  of  sewer  district,  238 
Power  to  construct  sewers,  237 
Negligence,  see  infra,  MUNICIPAL  CORPORA- 
TIONS. 
Nuisances : 

Discharging  sewage,  247 
Emission  of  noxious  gases,  247 
Pollution  of  navigable  waters  by  sewage, 
248 

Pollution  of  stream  by  sewage,  248 
Right  to  use  natural  stream  as  outlet  for 

sewers,  24S 
Oyster  beds : 

Discharging  sewage,  247 
Police  power : 

Construction  of  sewer,  238 
Drainage  under  police  power,  223 
Power  of  legislature  to  establish  drains,  see 
infra,    CONSTITUTIONALITY   OF  DRAINAGE 

Acts. 
Private  drains,  235 

Drainage  into  natural  stream,  237 
Easement  for  discharge  of  water,  237 
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DRAINS  AND  SEWERS,  cont'd. 
Private  drains,  cont'd. 

Landowner  cannot  discharge  new  currents 

on  lower  proprietor,  236 
Landowner  may  increase  natural  flow  by 

artificial  drains,  235 
No  obligation  to  construct,  235 
Purchase  by  municipality,  245 
Right' to  construct,  235 
Water  from  mine,  237 
Public  corporations,  234 

Public  drains,  see  infra,  CONSTITUTIONALITY 

of  Drainage  Acts. 
Public  Use,  224 

Drainage  for  agricultural  purposes,  226 
Drainage  laws  upheld  without  reference  to 

public  health,  227 
Drainage  must  be  for  public  use,  224 
Improvement  of  individual's  land,  226 
Incidental  private  benefit,  225 
Promotion  of  public  health,  226 
Public  benefit  in  any  one  of  several  ways 

sufficient,  224 
Reclamation  of  large  bodies  of  waste  lands, 
226 

What  is  a  public  use,  225 
When  drainage  as  a  public  use,  225 
Whole  public  or  state  need  not  be  bene- 
fited, 225 
Railroads  : 

Assessment  of  right  of  way  of  railroad, 

229 

Reassessment,  232 
Repairs : 

Assessments,  232 
Right  of  way  of  railroad  : 

Assessment,  229 
Riparian  owners,  see  infra,  PRIVATE  DRAINS. 
Special  Assessments : 
Drains,  228 
Absolute  equality  in  assessment  not  re- 
quired, 231 
Acquiescence  of  landowner,  230 
Application  of  unassessed  benefits  to 

new  work,  228 
Assessment  by  two  townships  jointly, 
229 

Assessment  for  ditch  not  properly  con- 
structed, 229 
Assessment   not  invalidated  by  slight 

errors,  229 

Assessment  presumed  correct,  232 

Assessment  roll,  232 

Assessments  for  repairs,  228 

Assessments  in  advance,  228 

Assessments  must  be  according  to  bene- 
fits, 230 

Assessments  under  particular  statutes, 

228 

Damages  set  off  against  assessment,  231 
Estoppel  of  landowner,  230 
Highways,  229 
In  general,  228 

Just  and  reasonable  apportionment,  231 

Nature  of  benefit,  231 

Omission  of  assessable  lands,  229 

Opinion  evidence  as  to  benefit  or  dam- 
age, 232 

Property  assessable,  229 

Property  owner  must  be  given  oppor- 
tunity to  be  heard,  229 

Reassessment,  232 

Reclassification  of  benefits,  229 
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DRAINS  AND  SEWERS,  cont'd. 
Special  assessments,  cont'd. 
Drains,  cont'd. 

Right  of  way  of  railroad,  229 
Special  benefits,  231 
Speculative  benefits,  231 
Who  may  assess,  229 
Sewers,  253 

Assessment  according  to  area,  257 
Assessment  according  to  area  without 

regard  to  benefit,  258 
Assessment  according  to  frontage,  258 
Assessment  according  to  value  of  lots, 
259 

Assessment  confined  to  property  bene- 
fited, 255 

Assessments  in  particular  cases,  254 
Assessment  limited  to  cost  of  sewer,  255 
Assessment  must  be  according  to  bene- 
fit, 254 

Assessment  must  be  according  to  benefit 
received,  256 

Assessments  under  general  taxing  pow- 
ers, 257 

Benefit  must  be  present,  256 

Charitable  institution,  254 

Church  property,  254 

Classification  of  benefits,  256 

Costs  exceeding  special  benefit,  257 

Double  assessment,  255 

Lands  not  on  the  line  of  the  sewer,  256 

Lateral  sewer,  256 

Nature  of  benefit,  256 

Presumption  of  benefit,  257 

Property  assessable,  254 

Property  drained  by  private  sewers  not 
exempt  from  assessment,  257 

Railroad  property,  254 

Reassessment,  255 

Sewage  assessments,  253 

Vacant  lots  assessable,  256 

Whether    local    assessments   may  be 
levied  upon  property  for  the  purpose 
of  building  a  sewer,  253 
Storms,  243 

Surface  waters  (see  infra,  Private  Drains), 
249 

Corporation  not  liable  for  consequential 
damages  from  surface  water  resulting 
from  street  improvements,  249 

Corporation  not  liable  for  slight  change 
in  direction  or  volume  of  surface  water, 
251 

Duty  of  property  owner  to  fill  up  his 
premises  to  grade,  251 

General  principles  governing  the  liability 
of  municipal  corporations  for  damage 
caused  by  surface  waters,  249 

Illustrations,  250,  251 

Municipality  held   liable  for  damage  by 

discharge  of  surface  water,  250 
Municipality  liable  for  direct  invasion  of 
private  property,  251 
Taxation  (see  infra.  Special  Assessments): 

Drainage  under  taxing  power,  223 
Use  (see  infra.  Public  Use). 
Watercourse  (see  infra,  Private  Drains). 

DRAM,  260 
DRAMA,  260 

DRAMATIC  COMPOSITION,  261 
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DRAMSHOP,  261 

Licenses,  261 
Sales,  261 

DRANK,  261 

DRAUGHT,  261 

DRAW,  261 

DRAWBRIDGE,  262 

DRAWER  AND  DRAWEE,  262 

DRAWINGS,  262 

DRAY,  262 

Licenses,  262 

DRAY  AGE,  263 
DREDGE,  263 
DRESS,  263 
DRIFT-STUFF,  263  1 
DRINK,  263 
DRINKING-SHOP,  264 

DRIVE : 

Bicycle,  264 

DRIVER,  264 
DROIT,  264 
DROUGHT,  264 
DROVE,  264 
DROVER,  265 
DROVER'S  PASSES,  265 
DROWN,  265 

DRUGGISTS,  266 

Burden  of  proof,  269 
Civil  liability,  268 

Contributory  negligence,  272,  273 
Degree  of  care  and  skill  required,  270 
Druggist  liable  for  injury  caused  by  his 

negligence,  271 
Druggist  not  liable  for  refusing  to  fill  pre- 
scription, 273 
Druggist  not  liable  if  he  warns  purchaser, 
272 

Druggist  not  liable  where  the  article  sold 
is  itself  harmless,  272 

Measure  of  damages  in  actions  against 
druggists,  274 

Mistake  of  wholesale  druggist,  271,  272 

Negligence  of  clerk,  271 

Poison  delivered  instead  of  harmless  med- 
icine, 271 

What  constitutes  contributory  negligence, 
274 

Where  person  injured  is  not  the  immedi- 
ate vendee  of  the  druggist,  271 

Where  the  drug  or  poison  is  not  the  sole 
cause  of  injury,  273 
Clerk :  - 

Druggist's  responsibility  for  negligence  of 
his  clerk,  271 
Contributory  negligence,  273 

What  constitutes  contributory  negligence, 
274 

Criminal  liability : 

Examples,  274,  275 
Manslaughter,  274 
Poison,  274 
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DRUGGIST,  cont'd. 


amngcs .  ..... 

Measure    of    damages   in    civil  actions 
against  druggists,  274 

Definition,  266  _ 

Degree  of  care  and  skill  required  of  drug- 
gists, 270  . 

Distinction  between  druggist  and  apothe- 
cary, 267 

Liability  of,  268 

Licenses,  270 

Massachusetts  statutes,  266 
Master  and  Servant : 

Druggist's  responsibility  for  negligence  of 
his  clerk,  271 
Measure  of  damages  in  civil  actions  against 

druggists,  274 
Missouri  statutes,  266 

Negligence,  see  infra.  Civil  Liability;  Crim- 
inal Liability. 

Occupation,  business  and  privilege  taxes, 
270 

Pharmacist,  266 
Physicians  and  surgeons : 

Druggist  practicing  medicine,  269 
Poison  delivered  instead  of  harmless  medi- 
/    cine,  271 
Prescriptions : 

Druggist's  liability  for  refusing  to  fill  pre- 
scription, 273 

Preservation  and  production  of  prescrip- 
tions, 270 
Statutory  regulations,  267 

England,  269 

Illinois  act,  267 

Iowa  statute,  267 

Kentucky,  267 

License  tax,  270 

Massachusetts  statutes,  266 

Michigan,  268 

Minnesota,  268 

Missouri  statutes,  267 

New  Hampshire,  267 

New  York  Public  Health  law,  268 

Ontario,  267,  269 

Onus  probandi,  269 

Pennsylvania  act,  267 

Police  power,  267 

Preservation  and  production  of  prescrip- 
tions, 270 
South  Carolina,  270 
West  Virginia,  269 
Sunday,  270 

Term  synonymous  with  apothecary,  266 
Wholesale  druggists,  266 

Mistake  of  wholesale  druggist  will  not 
protect  retailer  from  liability,  272 

DRUGS,  see  Druggists,  275 
Fire  insurance,  275 
Tobacco,  275 
Whiskey,  275 

DRUMMER,  275 

DRUNKARD,  276 

DRUNKENNESS,  276 

Opiates,  276 

DRUNKEN  PERSON,  276 
DRY-GOODS,  277 
DRY  ROT,  277 
DKY  WEIGHT,  277 


DUCES  TECUM,  277 

DUCK,  277 

DUE,  277 

Become  due,  278 
Boundaries,  282 
Due  and  owing,  285 
Due  and  payable,  285 
Duebill,-  309 

Interest  clause,  309 

Larceny,  310 
Due  care,  284 
Due  cause,  282 

Due  course  of  administration,  283 
Due  course  of  law  (see  Due  Process  of  LAW), 
285 

Due  course  of  trade,  285 
Due  diligence,  285 
Due  examination,  283 
Due  execution,  283 
Due  form : 

Acknowledgments,  283 
Due  notice,  283 
Due  proof,  284 
Due  return,  284 
Due  security,  2S4 
Exactly,  282 
Garnishment,  278 
Insurance,  280 
Legally  due,  284 

Lien  upon  stockholder's  shares,  282 
Mechanics'  lien,  282 
Mortgages,  279 

Not  payable  presently,  279  * 
Owing,  279,  281 
Payable,  278 

Priority  in  the  United  States,  280 
Rent,  279 
Salary,  278 
Stockholders,  282 
Taxes,  279 

Unascertained  liability,  281 

DUELLING,  311 

Abettors,  314 

Aiders  and  abettors,  314 

Challenging  to  fight,  312 

Carrying  challenge,  312 

Evidence,  312 

Inciting  to  fight  a  duel,  312 

In  general,  312 

No  particular  form  of  words  necessary, 
313 

Oral  evidence  admissible  to  show  inten- 
tion, 313  _ 
Place  of  duel  immaterial,  313 
Proof  of  challenge,  312 
Statutes,  312 
Verbal  challenge,  313 
What  constitutes  a  challenge,  313 
When  indictable,  312 
Words  held  not  to  import  challenge,  313 
Common  law,  311 
Constitutional  law  : 

Punishment,  315 
Deadly  weapons,  311 
Definition,  311 

Disqualification  to  hold  office,  315 
Evidence : 

Challenge  to  fight,  312 

Parol  evidence  admissible  to  show  inten- 
tion, 313 
Proof  of  challenge,  312 
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Inciting  to  fight  duel,  312 
Murder,  311 

Examples,  312 

If  either  party  is  killed,  311 

Killing  by  party  challenged  is  murder,  312 

Seconds,  314 
Nature,  311 
Oral  evidence : 

To  explain  chanenge,  313 
Place  of  duel  immaterial,  313 
Public  offices : 

Disqualification  to  hold  office,  315 
Punishment,  315 
Seconds,  314 
Statutes,  311 

Challenge  to  fight,  312 
Verbal  challenge,  313 
When  offense  complete,  311 
Witnesses :  . 

Seconds,  314 

DUE  PROCESS  OF  LAW,  287 
Actions : 

Form  of  action,  301 
Administration  of  law  by  state  courts,  306 
Administrative  process,  307 
Appeals,  301 

By  the  law  of  the  land,  290 
Class  legislation,  302 

In  general,  302 

Must  embrace  all  in  like  situation,  302 

Special  legislation  considered  in  connec- 
tion with  the  law  of  the  land,  302 
Common  law : 

Due  process  of  law  not  limited  to  common 
law  proceedings,  295 

Proceedings  according  to  the  course  of  the 
common  law,  294 
Confiscation : 

Prevention  of  property  from  confiscation, 
292 

Connection  with  other  constitutional  provi- 
sions, 298 
Constitutional  guaranty,  288 

Constitution  of  New  Jersey,  289 
Constitution  of  Vermont,  289 
Constitution  of  Wisconsin,  289 
Equal  protection  of  the  laws,  289 
Fifth  amendment  not  a  restraint  on  state 

power,  288 
Fourteenth  amendment,  288 
In  the  federal  constitution,  288 
State  constitutions,  289 
The  fifth  amendment,  289 
The  fourteenth  amendment,  28S 
Vested  rights,  289 

Corporations,  298 

Courts : 

Administration  of  law  by  state  courts,  306 
Criminal  law,  303 

Change  in  administration  of  law,  304 
Day  in  court,  303 
Established  procedure,  304 
Examples,  302-305 

Grammatical  construction  of  guaranty,  304 
Indictment  or  presentment  by  grand  jury, 

304 

Jury  trial,  305 
Due  course  of  law,  290 
Early  American  guaranties,  291 
Eminent  domain,  309 

Compensation  for  property  taken,  309 


DUE  PROCESS  OF  LAW,  cont'd. 
Eminent  domain,  cont'd. 

Extent  of  protection  of  property,  299 
In  general,  309 
Equal  protection  of  the  laws,  289 
Error  in  administration  of  law,  306 
Extent  of  Protection    Afforded,    see  infra, 

Hearing. 
Fair  trial,  294 

Federal  Constitution,  see  infra.  Constitu- 
tional Guaranty. 
Fifth  Amendments,    see    infra,  CONSTITU- 
TIONAL Guaranty. 
Form  of  action,  301 

Fourteenth  Amendment,  see  infra,  CONSTITU- 
TIONAL Guaranty. 
Hearing,  296,  300 
Appeals,  301 

Difficulty  in  defending,  301 
Form  of  action,  301 
One  hearing  sufficient,  301 
Opportunity  lost  by  neglect,  301 
Orderly  proceeding  and  opportunity  to  be 

heard,  300 
Taxation,  308 

What  hearing  is  guaranteed  300 
Where,  right  to  hearing  is  lost,  301 
History  of  guaranty,  290 
Introductory,  287 

Judicial  proceedings,  not  confined  to,  297 
Judicial  trial,  293 
Jury  and  jury  trial,  305 

Constitutional  provision  interpreted,  306 
Examples,  305,  306 

Existing  right  to  jury  trial  perpetuated, 

305 

In  general,  305 
Jury  trial  not  required,  305 
Law  of  land,  295 

Law  of  the  land  does  not  merely  mean  an 
act  of  the  legislature,  292 
Laws  operating  on  all  alike,  292,  302 
Legislature : 

Law  of  land  does  not  merely  mean  an  act 
of  the  legislature,  292 
Liberty : 

Extent  of  protection  to  liberty,  298 
What  liberty  includes,  299 
Magna  charta,  290 
Meaning  of  the  term.  291 

Appropriate    and     regular  proceeding, 
294 

Courts  do  not  attempt  definition,  291 
Due  process  of  law  not  limited  to  com- 
mon-law proceedings,  295 
Established  rules,  293 
Exclusion  of  arbitrary  power,  291 
Fundamental  principles,  296 
General  law,  293 
How  to  be  ascertained,  291 
Judicial  trial,  293 

Law  in  regular  course  of  administration, 

293 

Laws  operating  on  all  alike,  292 
Legislature  retains  power  to  change  the 

law,  295 

Meaning  ascertained  by  gradual  inclusion 

and  exclusion,  291 
Not  confined  to  judicial  proceedings,  293 

Notice,  296 

Opportunity  to  be  heard,  296 
Proceedings  according  to  the  course  of  the 
common  law,  294 
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DUE  PROCESS  OF  LAW,  cont'd. 
Meaning  of  the  term,  cont'd. 

Requisites  of  trial  by  due  process  of  law, 
294 

Settled  maxims,  295 

Synonymous  terms,  291 

Term  not  denned  in  constitutions,  291 

The  law  of  the  land  does  not  mean  merely 

an  act  of  the  legislature,  292 
To  perpetuate  established   principles  of 

justice,  295 
To   protect   property    from  confiscation, 

292 

Webster's  definition,  293 

What  law  is  law  of  the  land,  295 

Municipal  corporations,  298 

No  new  rights  conferred,  297 

Notice,  296 

Notice  may  be  actual  or  constructive,  300 
Notice  reasonably  probable  to  reach  per- 
son interested,  300 
Personal  notice  not  required,  300 
Taxation,  308 

What  notice  is  guaranteed,  299 
Opportunity  to  be  heard,  296 
Origin  of  guaranty,  290 
Porson,  298 

Corporation  included  in  the  meaning,  298 

Meaning  of  the  term  person  in  the  guar- 
anty, 298 

Municipal  corporations,  298 

What  included  in  the  term  person,  298 
Police  power,  307 
Procedure : 

States  may  regulate  procedure,  306 
Property,  299 

Destruction  of  value  of  property,  299 

Extent  of  protection  to  property,  299 

Interference  with  use,  299 

Right  to  acquire  property,  299 

Taking  away  essential  attributes,  299 

What  property  includes,  299 
Protection  against  class  legislation,  302 
Regular  administration  of  valid  laws,  306 
Regular  course  of  administration,  293 
Kemedy : 

Taking  away  remedy,  292 
Restriction  on  every  branch  of  government, 

297 

Scope  of  article,  287 

Settled  maxims  of  law,  296 

Statutes  (see  infra,  Class  Legislation): 

Law  of  the  land  does  not  merely  mean  an 
act  of  the  legislature,  292 
Statutes  conflicting  with  other  constitutional 

provisions,  298 
Summary  proceedings,  308 
Synonymous  terms,  289 
Taxation,  307,  308 

Hearing,  308 

Notice,  308 

Proper  exercise  of  the  taxing  power  not 

restricted,  308 
Summary  proceedings,  308 
Taxation  not  a  deprivation  of  property 

within  the  meaning  of  the  constitution, 

308 

Vested  rights,  289 
Women,  298 

DUES,  277 

Assessments,  278 
Contribution,  277 

1 


DULY,  315 

According  to  law,  316 
Duly  qualified,  316 
Duly  sworn,  316 
Legally  and  duly,  316 
Pleading,  317 
Recording  acts,  316 

DULY  ARRESTED,  317 
DULY  CONVENED,  316 
DULY  DISCHARGED,  317 
DULY  GIVEN  OR  MADE,  317 
DULY  PRESENTED,  317 
DULY  SERVED,  316 
DUMB,  318 
DUMB  ANIMALS,  318 
DUNCE,  318 
DUNNAGE,  318 
DUPLICATE,  319 

Copy  distinguished  from,  318 

Documentary  evidence,  319 

Taxation,  319 
DUPLICITY,  319 
DURATION,  319 
DURESS,  320 

Agency : 

Criminal  act  done  under  order  of  princi- 
pal, 348 

Duress  on  principal's  agent,  333 
Arrest,  see  infra,  IMPRISONMENT. 
Avoidance  : 

Avoidance  of  criminal  act,  321 
Bills  of  exchange  and  promissory  notes,  335 

Bona  fide  purchaser  of  negotiable  paper, 
335 

Examples,  335 

Maker  must  prove    that   transferee  ac- 
cepted note  with  knowledge  of  duress, 

336 

Ratification,  338 

Where  subsequent  purchaser  of  transferee 
has  notice  of  duress,  336 
Blood  relations  of  party,  331 
Contracts : 

Effect  of  duress  on  contract  made  under  it, 

334 

Collateral  attack  upon  judgment,  334 
Contract    made  under   duress  merely 

voidable,  334 
In  general,  334 

Innocent  purchaser  of  real  estate  for 
value,  335 

Judgment  suffered    under   duress  not 
void,  334 

Ratification  bv  recognition  of  validity, 

338 

Ratification  of  marriage,  338 
Ratification  of  promises  to  pay  by  mak- 
ing payments,  338 
Ratification  of  voidable  contract,  337 
Rights  of  bona  fide  purchaser  of  notes 

and  real  estate,  335 
Transferee  of  non-negotiatle  paper  not 

protected,  337 
When  void,  338 
When  voidable,  335 

Where  subsequent  purchaser  of  trans- 
feree has  notice  of  duress,  336 
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DURESS,  confd. 
Creditors : 

Whether  creditor  can  avail   himself  of 
duress  to  debtor,  333 
Criminal  law : 

Duress  as  a  criminal  offense,  346 

Act  done  under  pain  of  death,  346 
Examples,  346,  347 
Exceptions  to  the  general  rule,  348 
Impending  loss  of  member,  346 
In  general,  346 

Order  of  master  or  principal,  348 
Order  of  military  commander,  347 
Order  of  parents,  348 
Subordinate    must  obey  only  lawful 

order  of  superior,  347 
When    act    done  under  command  of 

superior,  347 
Wife  acting  under  command  of  husband, 

348 

Criminal  prosecution : 

Threat  of,  340 
Debtor : 

Whether  creditor  can  avail   himself  of 
duress  to  debtor,  333 
Definitions,  321 
Duress  of  goods,  344 

Common-law  rule,  344 

Modification  of  common-law  rule,  345 

Rule  in  the  United  States,  345 
Duress  of  the  person,  339 

By  actual  or  threatened  imprisonment, 
340 

Effect,  339 

In  general,  339 

Person  guilty  of  offense,  342 

Person  innocent  of  offense,  342 

Rule  as  to  the  imminence  of  threatened 
prosecution,  341 

Threatened  criminal  prosecution,  340 

Unlawful  duress,  339 

What  is  a  threat  of  unlawful  imprison- 
ment, 343 
Duress  per  minas,  324 

Common-law  definition,  324 
Definition,  324 

Effect  of  threats  on  mind  of  actor,  325 
'    Guilt  or  innocence  of  the  party,  342 

Immaterial  whether  there  be  lawful  or  un- 
lawful imprisonment,  344 

Imminence    of    threatened  prosecution, 
341 

In  general,  324 

Mind  and  will  of  particular  person  con- 
sidered, 327 
Modification  of  old  doctrine,  325 
Statements   of    existing  doctrine  in  the 

United  States,  327 
Threatened  criminal  prosecution,  340 
Threats  must  be  shown  to  have  coerced, 
\  326 

Threats  must  be  sufficient  to  enthral  mind 

of  firm  man,  325 
What  will  suffice  to  overcome  the  will  of 
an  ordinarily  firm  man,  325 
False  imprisonment,  see  infra,  IMPRISONMENT. 
General  nature,  321 
Goods,  see  infra.  Duress  of  Goods. 
Husband  and  wife,  329 

Duress  of  either  will  avoid  contract  of  the 

other,  329 
Examples,  329,  330 
In  general,  329 

I 


DURESS,  confd. 
Imprisonment,  321 
Act  must  be  done  because  of  the  restraint, 
324 

Arrest  for  improper  purpose  without  just 
cause,  322 

Arrest  for  just  cause,  but  for  improper 
purpose,  323 

Arrest  without  lawful  authority,  322 

Contract  made  under  duress  of  imprison- 
ment, 322 

Definition,  321 

Illegal  detention  under  arrest,  323 
Illustrations,  322 

Immaterial  whether  there  be  lawful  or 

unlawful  imprisonment,  344 
In  general,  321 

Payment  of  or  contract  to  pay  money,  323 
Surety  held  on  illegal  process,  right  of 

surety  to  avoid  contract,  332 
Threatened  criminal  prosecution,  340 
Warrant  failing  to  charge  any  offense,  322 
Where  just  debt  evidenced  by  promissory 
note  executed  under  duress,  323 

Imprisonment  for  debt,  321 

Malicious  prosecution,  340 

Marriage  : 

Ratification,  338 

Master  and  servant : 

Criminal  act  under  order  of  master,  348 

Military  law : 

Criminal  act  under  order  of  military  com- 
mander, 347 

Minas,  see  infra,  Duress  Per  Minas. 

Negotiable  instruments,  see  infra,  Bills  OF 
Exchange  and  Promissory  Notes. 

On  whom  duress  must  be  imposed,  328 

Parent  and  child,  330 

Criminal  act  under  order  of  parent,  348 
Either  may  avoid  contract  made  to  relieve 

the  other  from  duress,  330 
Examples,  330 

Threatened  prosecution  of  son,  345 

Party  to  the  contract,  328 

Per  Minas,  see  infra,  Duress  Per  Minas. 

Person,  see  infra,  Duress  of  the  Person. 

Promissory  notes,  see  infra.  Bills  OF  EX- 
CHANGE and  Promissory  Notes. 

Eatification  of  voidable  contract,  337 
Illustrations,  337,  338 
In  general,  337 

Ratification  by  recognition  of  validity,  338 

Ratification  of  promises  to  pay  by  making 
payments,  338 
Eeal  property : 

Innocent  purchaser,  335 
Relations  (see  infra.  Husband  and  Wife; 

Parent  and  Child),  331 
Suretyship,  331 

Bond  taken  without  proper  authority,  332 

Imprisonment  illegal,  332 

Plea  of  duress  by  accommodation  indorser 
of  bill  or  note,  332 

What  piea  of  suretyship  should  allege,  333 

Where  surety  becomes  such  without 
knowledge  of  duress  to  principal,  332 

Whether  surety  may  avoid  contract  for 
duress  to  principal,  331 
Threatened  criminal  prosecution,  340 
Threats,  see  infra,  Duress  per  Minas. 
"  Unlawful  "  duress,  339 

Unlawful  imprisonment,  see  infra,  IMPRISON- 
MENT. 
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DURESS,  cont'd. 
Vendor  and  purchaser : 

Innocent  purchaser,  335 
Warrants  : 

Arrest  where  warrant  failed  to  charge 
offense,  322 

DURING,  349 

Notice,  349 
Publication,  349 
Time,  computation  of,  349 

DURING  COVERTURE,  350 

DURING  PLEASURE,  349 

DURING  THE  TERM,  350 

DURING  THE  TRIAL,  349 

DURING  THE  VOYAGE,  350 

DURING  WIDOWHOOD,  350 

DUST,  350 

Elevated  railroads,  930 

DUTCH  AUCTION,  350 
DUTCH  TERMS,  351 

DUTY,  351 

Debt,  351 
Toll,  351 

Whether  mandatory,  352 

DWELL,  352 

Corporations,  352 
Inhabitancy,  352 
Poor  and  poor  laws,  352 

DWELLING,  353 

DWELLING-HOUSE  (see  QUARANTINE),  353 

Abusive  language,  357 

Barn,  357 

Burglary,  353 

Business  block,  356 

Cellar,  356 

Club,  357 

Curtilage,  353 

Domicil,  353 

Dower : 

Assignment  of  dower,  178 
Assignment  of  mansion-house,  185 

Dwelling-place,  356 

Elections,  355 

Eminent  domain : 

What  the  term   includes  in  exemption, 
1099 

Engine  house,  357 
Fire  insurance,  355 
Homestead,  354,  357 
Hotel,  356 

Husband  and  wife,  357 
Kitchen,  355 
Lands,  354 
Lodger.  354 
Messuage,  353 
Occupation,  355 

Part  of  building  as  dwelling— house,  354 

Piazza,  356 
Place  of  abode,  357 
Prison,  357 
Private,  357 
Public  house,  357 
Saloon,  357 
Store-house,  356 
Tenement,  354 
Test,  353 


DWELLING-HOUSE,  cont'd. 

Usual  place  of  abode,  357 

Vacancy,  355 

Vacant  house,  355 

Warehouse,  356 

Water  companies,  354 
DYE,  358 

DYING  BY  HIS  OWN  HAND,  358 
DYING  DECLARATIONS,  359 

Abduction,  371 
Abortion,  372 

Admissible  in  prosecutions  for  homicide 
caused  by  abortion,  372 

Common-law  rule,  372 

General  rule  as  to  admissibility,  372 

Statutes  directed  against  abortion  result- 
ing in  death,  372 

Statutes  making  woman's  dying  declara- 
tions admissible,  372 

Statutes  not  making  death  a  part  of  the 
offense,  372 
Admissibility  in  homicide  cases,  373 

Admissibility  of  declarations  of  one  victim 
in  trial  for  murder  of  the  other,  373 

Admissibility  where  there  is  no  other  evi- 
dence, 374 

Admissible  against  defendant,  374 

Admissible  as  evidence  for  the  accused, 
374 

Admissible  only  where  death  of  declarant 

is  under  inquiry,  373 
In  general,  373 

View  that  dying  declarations  of  the  vic- 
tim are  admissible  in  trial  for  murder 
of  the  other,  373 

Where  two  persons  are  killed  by  the  same 
act,  373 

Whether  restricted  to  cases  of  necessity, 

374 

Admissible  only  in  homicide  cases,  370 

Abduction  case,  371 
Abortion,  372 

Application  of  the  rule,  371 

Criminal  prosecutions,  371" 

Early  civil  cases  in  which  dying  declara- 
tions were  admitted,  370 

Exclusion  of  dying  declarations  in  civil 
cases,  372 

General  rule,  370 

General  rule  governing  admissibility,  372 
Prosecutions  for  the  common-law  offenses, 
372 

Rejected  in  other  cases,  371 

Statutes  directed  against  abortions  result- 
ing in  death,  372 

Statutes  making  woman's  dying  declara, 
tions  admissible  in  abortion  case,  372 

Statutes  not  making  death  a  part  of  the 
offense,  372 
Applicability  of  usual  evidence  rules,  375 
Atheist,  375.  384 
Belief : 

Statements  of  belief,  379 
Belief  in  impending  death,  364,  365 
Burden  of  proof : 

Burden  of  proving  declarant's  incompe- 
tency, 376 
Character  in  evidence  : 

Showing  bad  character  of  declarant,  384 
Civil  cases,  370,  372 
Communication  by  signs,  370 
Competency  of  declarant  as  a  witness,  see  infra. 

Witnesses. 
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Dying  Declarations. 


DYING  DECLARATIONS,  cont'd. 

Competency  of  declarations  as  testimony,  376 

Completeness  of  statement,  381 
Conflicting  or  inconsistent  declarations, 

3S2 

Declaration  admissible  though  not  detail- 
ing all  the  circumstances,  381 

Declaration  by  deceased  that  defendant 
murdered  him,  3}  7 

Declarations  identifying  the  defendant, 
378 

Declarations  may  include  all  the  circum- 
stances, 376 

Declarations  of  opinion  favorable  to  de- 
fendant, 377 

Expressions  of  forgiveness,  376 

General  rule,  376 

Incomplete  or  fragmentary  statement, 
381 

Opinions   and    beliefs   of  declarant  in- 
admissible, 377 
Relaxation  in  favor  of  defendant  of  rule 

against  opinion  declarations,  378 
Statements  of  declarant's  belief,  379 
Statements  respecting  provocation  for  de- 
fendant's act,  380 
Substance  of  declarations,  376 
Vague    and    indefinite    expressions  in- 
admissible, 381 
Completeness  of  statement,  381 
Conditions  under  which  dying  declarations 

must  be  made,  364 
Conflicting  declarations,  382 
Constitutional  law,  363 
Approved  reason,  364 
Declarant  not  a  witness,  363 
Dying  declaration    rule  not  unconstitu- 
tional, 363 
Reasons   supporting  constitutionality  of 
rule,  363 
Contradictory  declarations,  386 
Credibility  of  declarations,  384,  385 

Consideration    by  jury  of  circumstances 

determining  admissibility,  386 
Considerations    determining  credibility, 
386 

Contradictory  character  of  declarations, 

386 

Declarant's  condition  and  sense  of  im- 
pending death,  386 

Dying  declaration  denied  the  same  credi- 
bility as  oral  testimony  in  court,  386 

Fact  of  declaration  being  merely  an  ex- 
pression of  opinion,  386 

In  general,  385 

Instructions  must  not  invade  province  of 

jury,  385 
Questions  of  law  and  fact,  385 
Criminal  cases,  372 

Death  (see  infra.  Declarant  Must  be  Con- 
scious of  Impending  Death;  Declar- 
ant Must  be  in  Extremis): 
Credibility,  386 

Mode  of  proving  declarant's  consciousness  of 
impending  death,  387 

Conclusiveness    of    declarant's  state- 
ments, 390 
Condition  of  declarant,  389 
Extreme  unction,  390 
In  general,  387 

Opinion  of  medical  and  other  attendant 

expressed  to  declarant,  390 
Opinion  of  witness,  388 

1: 


DYING  DECLARATIONS,  cont'd. 
Death,  cont'd. 

Proving  declarant's  consciousness,  etc.,  cont'd. 
State  of  mind  inferred  from  condition 
coupled  with  statements  of  declarant, 
390 

State  of  mind  inferred  from  declarant's 
conduct,  389 

State  of  mind  inferred  from  declarant's 
evident  danger,  390 

State  of  mind  inferred  from  nature  of 
declarant's  injuries,  389 

State  of  mind  provable   by  other  evi- 
dence than  declarant's  statements,  388 

State  of  mind  proved   by  declarant's 
statements,  388 

Surrounding  circumstances,  389 
Declarant  must  be  conscious  of  impending  death, 

364.  365 

Belief  of  declarant  that  he  will  ultimately 
die,  368 

Declarant's  expectation  of  immediate 
death,  368 

Declarations  made  before  but  reaffirmed 

after  loss  of  hope,  369 
Effect  of  expression  of  hope  by  physician 

in  declarant's  presence,  368 
General  rule,  365 

Hope  of  recovery  must  have  been  aban- 
doned, 366 

Inquiry  by  declarant  as  to  prospects  of 

recovery,  368 
Mere  belief  in  or  fear  of  death  insufficient, 

367 

Requesting  services  of  physician,  368 
Revival  of  hope  after  making  declaration* 

369 

Slight  hope  of  recovery,  367 

Subsequent  hope  of  recovery,  368 
Declarant  must  be  in  extremis,  364 

Declarant's  belief  in  impending  death,  364- 

General  rule,  364 
Declarant's  belief  in  impending  death,  364 
Declarations  in  presence  of  defendant,  360 
Defendant  : 

Presence  of,  360 
Definition,  360 
Depositions  : 

Declarations  in  form  of  depositions,  269 
Evidence,  386 

Admissibility  of  secondary  evidence,  391 

Admissibility  of  writing,  390 

Admissibility  of  writing  to  prove  declara- 
tions, 391 

Admissibility  of  writing  when  silent  as  to 
declarant's  state  of  mind,  391 

Competency  to  refresh  memory  of  wit- 
ness, 391 

Corroboration,  384 

Independent  written  and  oral  declarations, 

391 

Memorandum  of  declarations  inadmis- 
sible, 391 

Mode  of  proving  declarant's  consciousness- 

of  impending  death,  387 
Mode  of  proving  the  declaration,  390 
Oral  declarations,  391 

Preliminary  evidence  in  absence  of  jury, 

387 

Preliminary  evidence  must  go  to  the  jury,. 

387 

Preliminary  proof  must  be  clear,  3S7 
Presentation  of  preliminary  proof,  3S7 
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DYING  DECLARATIONS,  cont'd. 
Evidence,  cont'd. 

Proof  of  substance  of  declaration  suffi- 
cient, 392 
Requisite  preliminary  proof,  386 
Sufficiency  of  preliminary  proof,  387 
Whether  writing  constitutes  the  best  evi- 
dence, 391 
Witnesses,  392 
Expert  and  opinion  evidence  : 

Effect  on  credibility  of  declaration  being 

merely  an  expression  of  opinion,  386 
Opinion  of  medical  and  other  attendant 

expressed  to  declarant,  390 
Opinion  of  witnesses,  388 
Opinions  and  beliefs  of  declarant,  377 

Declaration  by  deceased  that  defendant 

poisoned  him,  377 
Inadmissible,  377 
Positive  statements,  378 
Statements  identifying  declarant,  378 
Statements  of  declarant's  belief,  379 
Where  declarant  could  not  have  known 
fact  stated,  379 
State  of  mind  of  declarant,  388,  390 
Extreme  unction,  390 
Foreign  language,  370 
Former  difficulties,  383 
Form  of  giving  a  declaration,  269 
Hearsay  evidence,  362 

Homicide  (see  infra.  Admissibility  in  Homi- 
cide Cases;  Admissible  Only  in  Hom- 
icide Cases): 
Statements  must  relate  to  the  homicide, 
383 

Husband  and  wife : 

Admissibility  of  declarations  of  [defend- 
ant's husband  or  wife,  376 

Competency  of  defendant's  wife  to  prove 
declarations,  392 

Dying  without  children,  392 
Identity,  378 

Declarations  identifying  defendant,  383 

Examples,  379,  380 

In  general,  378,  380 

Positive  statements  as  to  identity,  378 

Statements  identifying  defendant,  378 

Statements  of  declarant's  belief,  379 
Impeachment  of  dying  declarations,  384 

Bad  character  of  defendant,  384 

Contradictory  staiements,  384 

General  rule,  384 

Irreligiousness  of  declarant,  384 
Impending  death,  see  infra,  DEATH;  DECLAR 

ant  Must  be  Conscious  of  Impending 

Death;  Declarant  Must  be  in  Extremis. 
In  extremis,  see  infra.  Declarant  Must  be 

Conscious  of  Impending  Death;  Declar- 
ant Must  be  in  Extremis. 
Infamy  : 

Infamy  of  declarant,  375 
Infidels,  375,  384 
Interest : 

Declarations  against  interest,  361 

Interrogatories.  370 

Leading  questions,  370 

Murder,  sec  infra,  Admissibility  in  Homi- 
cide Cases;  Admissible  Only  in  Homi- 
cide Cases;  Homicide. 

Necessity  for  exception,  362 

Oath,  370 

Oath  superseded  by  solemnity  of  occasion, 
362 


DYING  DECLARATIONS,  cont'd. 

Opinion  evidence,    see    infra,    EXPERT  AND 

Opinion  Evidence. 
Oral,  370 

Oral  declarations,  391 
Parol,  370 
Poisoning : 

Declaration  by  deceased  that  defendant 
poisoned  him,  377 
Preliviinary  proof,  see  infra.  Evidence. 
Presence  of  defendant,  360 
Provocation  for  defendant's  act,  380 
Public  necessity,  363 
Questions,  370 
Questions  of  law  and  fact,  384 

Admissibility  of  declarations,  384 

Credibility  of  declarations,  385 
Reasons  of  the  rule,  362 
Reduction  of  declaration  to  writing,  370 
Relevancy  of  the  declarations,  382 

Declarations    must    relate    to  homicide, 
382 

Declarations    showing   state  of  feelings 

between  declarant  and  defendant,  384 
Distinct  transactions,  383 
General  rule,  382 
Identifying  defendant,  382 
Previous  threats,  383 
Prior  transactions,  383 

Statements  relating  to  former  difficulties, 

383 

Statement  that  declarant  was  unarmed  at 
the  time,  382 

Subsequent  transactions,  383 
Religious  belief: 

Declarant's  want  of  religious  belief,  375 
Res  gestae  : 

Declarations    constituting    part    of  res 

gestcz,  360 

Restrictions  on  admissibility  of  dying  dec- 
larations. 370 

Secondary  evidence,  361 

Belief  in  impending  death,  390 
Proof  of  declaration,  391 

Statement  of  dying  declarations'  rule,  361 

Threats : 

Previous  threats  by  the  defendant,  383 
Vague  and  indefinite  declarations,  381 
Witnesses : 

Competency  of  declarant  as  a  witness,  375 

Admissibility  of  declarations  of  defend- 
ant's husband  or  wife,  376 

Burden  of  proving  declarant's  incom- 
petency, 376 

Declarant's  status  as  defendant's 
spouse,  376 

Declarations  may  include  all  the  cir- 
cumstances, 376 

Defendant  must  establish  declarant's 
incompetency,  376 

Expressions  of  forgiveness,  376 

Fact  of  declarant  being  under  the  influ- 
ence of  narcotics,  375 

General  rule,  375 

Imbecility  of  declarant,  375 

Infamy  of  declarant.  375 

Mental  incapacity  of  declarant,  375 

Partial  unconsciousness  of  declarant, 
375 

Substance  of  declarations,  376 
Want  of  religious  belief,  375 
Competency  of  declarant's  wife  to  prove 
declarations,  392 
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DYING  DECLARATIONS,  cont'd. 
Witnesses,  cont'd. 

Competency  of  defendant's  wife  to  prove 

declarations,  392 
Corroboration,  384 

Impeachment  of  dying  declarations,  384 
Number  of  witnesses  to  prove  declaration. 

392 

Religious  belief,  3S4 
Writing : 

Best  evidence,  391 

Mode  of  proving  declarations,  390 
Writing  unnecessary,  370 

DYNAMO  MACHINE,  392 

E,  392 

EACH,  392 

Several  and  joint  obligation,  393 

EACH  BLOCK,  394 

EACH  CASE,  394 

EACH  ENTRY,  394 

EACH  OFFENSE,  394 

EACH  YEAR,  394 

EAR,  393 

EARLY,  394 

EARN,  394 

EARNEST,  395 

EARNINGS,  394 

Married  women,  395 

Profits  distinguished  from,  395 

EARTH,  396 

EARTHENWARE,  396 

EASEMENTS,  397 
Abandonment,  434 

Acts  incompatible  with  the  nature  of  the 

easement,  435 
Acts  must  be  decisive  and  unequivocal, 

435 

Adverse  possession  for  statutory  period, 

436 

All  facts  to  be  considered,  437 
Character  of  adverse  user,  437 
Distinction  between   easements  by  pre- 
scriptions and  easements  by  grant,  436, 
437 

Easement  created  by  grant  not  lost  by 

nonuser  merely,  436 
Examples,  434,  438 
In  general,  434 

Length  of  nonuser  merely  one  clement, 
437 

Loss  of  easement  by  mere  nonuser,  436 
Nonuser  accompanied  by  acts  showing 

intention  to  abandon,  437 
Obstructing  enjoyment,  435 
Question  of  intent  for  jury,  436 
Substitution  of  new  for  old  way,  435 
Acquisition,  409 

Agreement  not  to  be  performed  within  a 

year,  412 
By  express  grant,  409 
By  implied  grant,  see  infra.  Implied  Grant. 
Clause  of  reservation  in  deed  poll,  417 
Condition  construed  as  reservation,  416 
Construction  of  deed  of  grant,  411 


EASEMENTS,  cont'd. 
Acquisition,  cont'd. 

Covenant  operating  as  grant,  413 
Covenant  or  agreement  in  deed  poll,  415 
Conveyance  sufficient  to  carry  freehold, 
410 

Deed  should  be  attested  by  witness,  410 

Exception  construed  as  reservation,  417 

Exception  in  deed,  415 

Fee  and  not  easement  conveyed,  412 

Husband  and  wife,  411 

In  general,  409 

Interest  in  land  under  statute  of  frauds, 
409 

Interest  necessary  in  grantor,  411 
No  reservation  to  stranger,  418 
Only  by  the  use  of  plain  and  direct  lan- 
guage, 409 

Operation  of  exception  and  reservation 

explained  and  distinguished,  416 
Parol  grant  of  easement  void,  412 
Parol  grant,  part  performance,  412 
Parties  held  to  their  own  construction  of 

the  terms  of  a  deed,  409 
Permanent  easement  without  words  of 

inheritance,  417 
Recording  grants,  410 
Requisites  of  grant,  409 
Reservation  construed  as  exception,  417 
Reservation  in  deed,  415 
Revocability  of  parol  license,  413 
Right  of  way  in  homestead,  411 
Tenant  in  common  creating  easement,  411 
Who  may  grant  an  easement,  411 
Words  necessary  to  conveyance,  409 
Words  of  inheritance,  410 
Words  of  inheritance  necessary  for  fee  by 
reservation,  not  by  exception,  416 

Action  for  disturbance,  430 

Adding  to  or  subtracting   from  ordinary 
rights  of  property,  399 

Adverse  possession : 

Loss  of  easement  by,  436 

All  easements  are  incorporeal  things,  399 

Alterations,  see  infra,  Changes  and  Altera- 
tions. 

Apparent  easement : 

Pass  as  appurtenant  to  land,  419 

Appurtenances : 

What  will  pass  under  the  term  appurte- 
nances, 419 

Appurtenant,  403 

Appurtenant  easements  pass  with  the  land,  418 

Ancillary  easements  necessary  to  enjoy- 
ment of  property  granted,  419 

Apparent  easement,  419 

Division  of  dominant  tenement  does  not 
destroy  appurtenant  easement,  419 

Examples,  418,  419 

General  rule,  418 

Transfer  with  appurtenances,  419 

What  the  term  appurtenances  will  carry, 
419 
Aqueducts : 

Implied  grant,  425 
Assignment : 

Easements  in  gross,  404 
Broad  use  of  term  easement,  399 
Burdens  and  benefits  pass  to  assignees  of 

both  servient  and  dominant  tenements, 

400 

Changes  and  alterations,  429 

Alteration  by  servient  owner,  429 
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EASEMENTS,  cont'd. 

Changes  and  alterations,  cont'd. 

Effect  of  practical  location  of  easement 
granted  in  general  terms,  430 

Examples,  429 

In  general  terms,  430 

Owner  of  dominant  estate,  429 

Owner  of  servient  estate,  429 
Characteristics,  398 
Condition  : 

Construed  as  reservation,  416 
Confer  no  right  to  profits,  400 
Conveyance,  see  Acquisition. 
Corporeal  interest  in  servient  tenement,  399 
Corporeal  property,  400 
Covenants : 

Covenant  operating  as  grant  of  easement,  413 

Conveyance  by  reference  to  plat  or  map, 
414 

Cross-easements,  414 

Easement  by  covenant  in  deed  poll,  415 

Mutual  covenants,  414 

Words  of  covenant,  413 

Creation,  see  infra,  ACQUISITION. 

Customs,  406 

Custom  cannot  give  right  to  profit  a  pren- 
dre, 407 

Distinguished  from  easements,  406 
Rights  may  exist  by  custom  which  could 

not  exist  as  easements,  407 
Rights  of  custom,  406 

Deed  poll,  415 

Reservation  in  a  deed  poll,  417 

Deeds  (see  infra.  Acquisition): 
Release  by  deed,  432 

Definition,  398 

Destination,  426 

Ditch  company  : 

Expiration  of  charter,  439 

Division  of  dominant  tenement  does  not  de- 
stroy appurtenant  easement,  419 

Dominant  tenement,  402 

Benefit  to  the  dominant  tenement,  402 
Burdens  and  benefits  pass  to  assignee  of 
both  servient  and  dominant  tenements, 
400 

Division  of  dominant  tenement  does  not 

destroy  appurtenant  easement,  419 
Dominant  tenement  is  necessary,  402 
Easement  appending  to  one  lot  cannot  be 
used  for  the  benefit  of  an  adjoining  lot, 
402 

Easement  must  be  an  advantage  not  a 

benefit  to  dominant  tenement,  402 
Inheres  in  dominant  tenement,  402 
Two  distinct  tenements  necessary,  402 
Dower  : 

Easements  annexed  to  dower,  153 
Drains  and  sewers  : 

Implied  grant,  425 
Easements  in  gross,  403 

Determining  whether  an  easement  is  in 

gross  or  appurtenant,  405 
In  strictness  no  easements  in  gross,  403 
Personal  right,  not  assignable  or  inherit- 
able, 405 

Presumption  in  favor  of  appurtenant  ease- 
ment, 405 

What  is  meant  by  easements  in  gross,  403 
Ejectment,  431,  474 

Ejectment  inappropriate  to  try  title  in 

easement,  474 
In  general,  474 


EASEMENTS,  cont'd. 
Ejectment,  cont'd. 

Lands  condemned  as  roadbed  and  right 

of  way  of  railroads,  476 
Lands  dedicated  to  public  use,  475 
Private  right  of  way,  475 
Public  right  of  way,  475 
Eecovery  of  land  subject  to  easements,  473 

Easements  of  passage,  473 

Effect  of  easement  in  defendant,  474 

Highways,  473 

In  general,  473,  474 

Obstruction  of  street,  473 

Occupation  of  street,  473 

Occupation  of  street  by  railroad,  473 

Possession  must  be  inconsistent  with 
easement,  474 

Recovery  subject  to  easement,  474 

Streets,  473 

Where  defendant  has  easement  in  the 
land,  474 

Recovery  of  streets  by  municipal  corpo- 
rations, 475 
Right  of  easement  in  defendant,  495 
Right  of  easement  in  plaintiff,  495 
Right  of  possession,  495 
Right  to  use  wharf,  474 
Toll  road,  475 

Whether  ejectment  will  lie  against  party 
claiming  an  easement  in  land,  474 
Elevated  railroads : 
Access,  912 
Air,  912 

Interference  with  abutter's  easement  on 

street,  934 
Light,  912 

Eminent  domain,  427,  1101,  1102,  1150,  1151, 
1 164 

Compensation  where   land  is  burdened 

with  easements,  1164 
Compensation  where  perpetual  easement 

is  taken,  11 50 
Compensation    where   title   is  burdened 

with  easements,  1151 
Duration  of  easement,  1201 
Interference  with  easement,  1103 
Reversion  when  only  easement  is  taken, 

1 198 

Right  of  corporation  paramount,  1201 
Right  of  exclusive  possession,  1201 
Right  of  railroad  corporation,  1201 
Use  must  conform  to  the  purposes  for 
which  taken,  1201 
Estates : 

Estates  in  easements,  403 
Exception,  see  infra.  Reservation  or  Ex- 
ception in  Deed. 
Exclusion  of  right,  400 
Extinguishment  : 
Abandonment,  434 

Acts  incompatible  with  the  nature  of  the 

easement,  435 
Acts  must  be  decisive  and  unequivocal, 
435 

Adverse  possession  for  statutory  period, 

436 

All  facts  to  be  considered,  437 
Character  of  adverse  user,  437 
Distinction  between  easements  by  pre- 
scriptions and  easements  by  grant, 
436.  437 

Easement  created  by  grant  not  lost  by 
nonuscr  merely,  436 
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EASEMENTS,  cont'd. 
Extinguishment,  cont'd. 
Abandonment,  cont'd. 
Examples,  434,  438 
In  general,  434 

Length  of  nonuser  merely  one  element, 

437 

Loss  of  easement  by  mere  nonuser,  436 

Nonuser  accompanied  by  acts  showing 
intention  to  abandon,  437 

Obstructing  enjoyment,  435 

Question  of  intent  for  jury,  436 

Substitution  of  new  for  old  way,  435 
Change  in  condition  of  estates,  438 

Easement  appurtenant  to  land,  438 

Easement  of  ingress  to  and  egress  from 
building,  438 

Easement  of  necessity,  439 

Illustrations,  438,  439 

Party  walls,  438 

When  estate  ceases,  438 

Where  purpose  ceases,  438 
Merger,  433 

Nature  of  ownership  required,  433 

One  title  defective,  434 

Severance  of  estate  revives  easement, 
434 

Unity  of  ownership  of  dominant  and 

servient  esiates,  433 
Water  courses,  434 
Belease,  432 

Parol  agreement,  432 
Release  by  deed,  432 
Release  by  license,  432 
Release  by  mortgage,  432 
Fee  and  not  easement  conveyed,  412 
Frauds,  statute  of,  412 

Agreement  not  to  be  performed  within  a 
year,  412 

Effect  in  equity  in  part  performance,  412 
Parol  grant  void,  409,  412 
Revocability  of  parol  licenses,  413 
Whether  an  easement  is  an  interest  in 
land  under  the  statute  of  frauds,  409 
Garnishment,  459 

Grant,  see    infra,  Acquisitions;  Implied 

Grant. 
Gross,  403 

Heir,  see  infra,  Words  of  Inheritance. 
Homesteads : 

Creation  of  easements,  411 
Husband  and  wife : 

Creation  of  easements,  411 
Implied  grants  : 
Appurtenant  easements  pass  with  the  land,  418 
Ancillary  easements  necessary  to  enjoy- 
ment of  property  granted,  419 
Apparent  easement,  419 
Division  of  dominant  tenement  does  not 

destroy  appurtenant  easement,  419 
Examples,  418,  419 
General  rule,  418 
Transfer  with  appurtenances,  419 
What    the    term    appurtenances  will 
carry,  419 
Aqueducts,  425 

Degree  of  necessity  for  creation  by  impli- 
cation, 423 
Destination  du  pere  de  famille,  426 
Drains,  425 

Implied  grant  and  implied  reservation  dis- 
tinguished, 420 
One  cannot  derogate  from  his  grant,  421 

I! 


EASEMENTS,  cont'd. 
Implied  grants,  cont'd. 

Only  strictly  necessary  easements  pass,  \?\ 
Permanence,  424 
Right  to  use  a  pump,  425 
Severance  of  unity  of  possession,  419 
No  easement  before  severance,  419 
Whether  necessity  is  an  element  in  im- 
plied grant,  420 
Simultaneous  alienation  of  two  parts  of 

same  estate,  425 
Ways,  425 

Whether  necessity  is  an  element  in  im- 
plied grant,  420 
Imposed  for  the  benefit  of  corporeal  prop- 
erty, 400 

Imposed  on  corporeal  property,  400 
Incorporeal  hereditaments,  403 
Inheritance,  see  infra.  Words  of  Inherit* 

ance. 
Injunction,  431 
Injury  to  inheritance,  431 
Joint  tenants  and  tenants  in  common : 

Creation  of  easements,  411 
Kinds  of  easements,  403 
Licenses,  407 

Condemnation  proceedings,  427 

Definition  of  license,  407 

Distinguished  from  easement,  407 

Parol  license  as  a  release,  432 

Revocability  of  parol  license,  413 
Merger,  433 

Nature  of  ownership  required,  433 

One  title  defective,  434 

Severance  of  estate  revives  easement,  434  * 

Unity  of  ownership  of  dominant  and  ser- 
vient estates,  433 

Water  courses,  434 
Mortgages : 

Release  by  mortgage,  432 
Natural  rights  and  easements  distinguished, 

408 
Nature,  399 

Neighboring  tenements  need  not  adjoin,  400 

Nonuser,  see  infra,  ABANDONMENT. 

Notice  to  purchaser  of  existence  of  ease- 
ment, 427 

Operation  of  law,  427 

Parol  grants,  412 

Agreement  not  to  be  performed  within  a 
year,  412 

Effect  in  equity  in  part  performance,  412 

Parol  grant  void,  409,  412 

Revocability  of  parol  licenses,  413 
Party  walls : 

Extinguishment  of  easement  by  destruc- 
tion of  building,  438 

Pew  in  church,  400 
Prescription,  426 

Acquired  by  grant,  427 

Character  of  user,  427 

Easements  acquired  by  prescription,  426 
Profits : 

Easement  confers  no  right  to  profits,  400 
Profits  a  prendre,  409 

Custom  cannot  give  right  to  profit  a  pren- 
dre, 407 

Distinguished  from  easements,  409 
Easements  distinguished  from,  401 
Right  in  gross  profit  a  prendre,  404 

Purchaser,  see  infra,  Vendor    and  Pur- 
chaser. 

Qualities,  399 
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EASEMENTS,  cont'd. 
Qualities  enumerated,  399 
Railroad,  see  infra.  Right  of  WAY. 
Eecording  acts  : 

Recording  grants,  410 
Release,  432 

Parol  agreement,  432 
Release  by  deed,  432 
Release  by  license,  432 
Release  by  mortgage,  432 
Remedies,  430 
Repairs,  428 

Maintenance  of  easement,  428 
No  obligation  to  repair  between  owners  of 
distinct  parts  of  a  building,  429 
Reservation : 

Implied  grants  and  implied  reservations 
distinguished,  420 
Reservation  or  exception  in  deed,  415 

Clause  of  reservation  in  a  deed  poll,  417 
Condition  construed  as  reservation,  416 
Distinction  between  exception  and  reser- 
vation disregarded,  416 
Easement  created  by  exception  or  reser- 
vation, 415 
Exception  construed  as  a  reservation,  417 
No  reservation  to  stranger,  418 
Operation  of  exception  and  reservation 

explained  and  distinguished,  416 
Permanent  easement  without  words  of 

inheritance,  417 
Reasonably  convenient  and  suitable  way 

reserved,  416 
Reservation  construed  as  an  exception,  417 
Words  of  inheritance  necessary  for  fee  by 
reservation,  not  by  exception,  416 
Reversion  : 

tzRemedy  by  reversioner,  431 

Right  of  way,  401,  427 
Abandonment,  435 
Railroad  abandoned,  439 

Rights  and  liabilities  of  parties,  428 
Express  grant,  428 
Implied  grant,  430 

Rights  in  the  nature  of  easements  distin- 
guished from,  406 

Rooms  in  building,  right  to  use,  399 

Servient  and  dominant  licenses,  400 

Burdens  and  benefits  pass  to  assignees  of 
both  servienl  and  dominant  tenements, 
400 

Servient  and  dominant  tenement,  402 

Benefit  to  the  dominant  tenement,  402 
Division  of  dominant  tenement  does  not 

destroy  appurtenant  easement,  419 
Dominant  tenement  is  necessary,  402 
Easement  must  be  an  advantage  not  a 

benefit  to  dominant  tenement,  402 
Inheres  in  dominant  tenement,  402 
Two  distinct  tenements  necessary,  402 
Unity  of  ownership  of  dominant  and  ser- 
vient estates,  433 

Servitudes,  399 
Definition,  399 

Severance  of  unity  of  possession,  419 

Should  be  strictly  construed,  428 

Succession : 

Easements  in  gross,  404 

Title  or  possession,  431 

Vendor  and  purchaser  : 

Notice  to  purchaser  of  existence  of  ease- 
ment, 427 

Purchase  after  easement  is  extinguished, 
431 


EASEMENTS,  cont'd. 
Water  and  water  courses,  399,  401 

Merger  of  estates,  434 
Ways : 

Implied  grant,  425 
Where  right  becomes  exclusive,  400 
Words  of  inheritance,  410 

Necessity  for  fee  by  reservation,  416 

Necessity  of,  410 

Not  necessary  for  creation  by  exception, 

406 

Permanent  easement  without  words  of 

inheritance,  417 

EAST,  439 
EASTERLY,  439 
EATING-HOUSE,  440 

EAVESDROPPING,  440 

Grand  jury, 440 

EBB  AND  FLOW,  440 
ECCENTRICITY,  440 
ECCLESIASTICAL,  440 

ECCLESIASTICAL  CORPORATIONS,  44I 

ECCLESIASTICAL  LAW,  441 

ECLECTIC,  .441 

ECUMENICAL,  441 

EDITION,  441 

EDITOR,  442 

EDUCATE,  442 

EDUCATION,  442 

Building  restrictions,  444 
Dominion  of  Canada : 

Legislative  power  over  education,  1 13 

British  North  America  Act,  113 
Examples,  113-115 
In  general,  113 
Exemption  from  taxation,  444 
Qualifications  to  vote,  592 
Constitutionality,  592 
Constitutional  provisions,  592 
Examples,  592,  593 
In  general,  592 
Wills,  443 

EDUCATIONAL  QUALIFICATION,  445 

EFFECTS,  445,  446 

Bills  of  exchange  and  promissory  notes,  451, 
452 

Choses  in  action,  453 
Confined  to  personalty,  458 
Debts,  452 

Effect  of  evidence,  447 
Effect  of  judgment,  448,  449 

Ejusdem  generis  454 
Embezzlement,  985 

Equivalent    to    property   or   worldly  sub- 
stance, 449 
Estate  and  effects,  453 
Faith,  credit  and  effect,  448 
Goods  and  effects,  450 
Household  effects,  450 
Legacy,  451 
Like  effect,  447 
Money,  452 

Property  already  disposed  of,  459 
Prosecute  with  effect,  445 
Real  property,  455 
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EFFECTS,  cont'd. 
Stock,  453 
Take  effect,  448 
Tenor  and  effect,  445 
Vessel,  451 

EFFECTUAL,  460 

EFFECTUALLY,  460 

EFFICIENT,  460 

EFFIGY.  460 

EFFORT,  460 

EIGHT-HOUR  LAWS,  462,  463 
Connecticut  act,  463 
Constitutionality  in  Colorado,  462 
Constitutionality  in  Illinois,  462 
Constitutionality  in  Massachusetts,  462 
Constitutionality  in  Nebraska,  462 
Constitutionality  in  New  York,  462 
Constitutionality  in  Ohio,  462 
Constitutionality  in  Utah,  462 
Constitutionality  of  statutes,  462 
Construction  of  statutes,  464 

Indiana  act,  465 

Municipal  corporations,  465 

New  York  act,  465 

To  whom  applicable,  464 

United  States  statutes,  465 
General  rule  as  to  extra  pay  for  working 

overtime,  463 
Letter  carriers,  464 
New  York  act,  463 
Ohio,  464 

United  States  statutes,  464 
Wisconsin,  463 
EITHER,  466 

EJECT,  466 

Ejected  or  removed,  466 

EJECTION,  466 

EJECTMENT,  467 
Abandonment  : 

Abandonment  of  possession,  489 
Abandonment  of  possession  by  defendant, 

525 

Abandonment  subsequent  to  action,  526 
Accretions,  478 
Adverse  possession,  486 
Claim  of  adverse  possession  as  disclaimer 
of  title,  510 
Aftermath,  478 
Agency,  527 
Against  whom  action  should  be  brought, 
527 

Fraudulent  purchase  by  agent,  520 

Servant  or  agent  not  liable  to  ejectment  as 
general  rule,  528 
Aliens,  524 
Alluvium,  478 
Arbitration : 

Lands  awarded  by  arbitrators,  521 
Assumpsit : 

Right  to  bring  action  of  assumpsit,  536 
Bankruptcy : 

Action  by  assignee  under  bankruptcy  or 
insolvency  laws,  514 
Building  restrictions  : 

Breach  of  condition,  516 
Buildings  : 

Buildings  apart  from  soil,  476 
Buildings  apart  from  soil,  476 


EJECTMENT,  cont'd. 

By  whom  action  may  be  brought,  524 
Certificate,  land,  483 
Certified  copies  of  deeds,  492 
Churches,  476 
Claim  cf  title,  490 
Color  of  title,  490 

Improvements,  545 
Common  law,  470 
Commons,  480 

Common  source,  see  infra,  EVIDENCES  OF 
Title. 

Condemation,  see  infra,  Eminent  Domain. 
Conditions : 

Breach  of  conditions  subsequent  by  rail- 
road, 528 

Breach  of  conditions  subsequent  in  deed, 
516 
Conversion : 

Realty  equitably  converted  into  person- 
alty, 480 

Conveyance,  void  conveyance,  520 

Corporations,  523,  528 

Action  against  municipal  corporations,  529 
Action  by  corporation  aggregate,  523 
Action  by  foreign  corporation,  523 
Action  by  municipal  corporation,  523 
Breach  of  condition  subsequent  by  rail- 
road, 529 

Ejectment  against  corporation  aggregate, 

528 

Ejectment  against  railroad,  528 
Ejectment  by  sole  corporation,  523 
Lands  dedicated  for  public  use,  523 
Possession  under  unlawful  entry,  528 
Quasi  corporations,  529 
Where   deed    provides    for  foreclosure, 
529 

Corporeal  hereditaments,  472 
Costs : 

Expenses  of  prosecuting  suit,  547 
Counties : 

Action  against,  529 

Establishment  and  maintenance  of  high- 
ways as  ground  for  ejectment,  532 
Criminal  law : 
Felons,  523 
Cultivation : 

Damages  where  land  is  reduced  to  culti- 
vation, 547 
Curtesy,  515 

Action  by  tenant  by  curtesy,  515 
Curtesy  initiate,  515 
Damages,  535 

Action  for  rents  and  profits  only  lies  after 
judgment  and  recovery  of  possession, 
536 

Actual  damages  recovered  in  ejectment, 

537 

Allowance  for  taxes  and  other  charges, 

540 

Assumpsit,  536 
At  common  law,  535 
Building  destroyed  by  fire,  548 
Civil-law  doctrine,  542 
Claim  for  damages  must  be  separately 
stated,  538 

Compensation  the  foundation  of  action, 

539        .      .  ,  -i 

Damages  in  ejectment  only  nominal,  535 

Damages  in  rents  and  profits,  540 

Damages  recoverable  in  ejectment.  537 

538 
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EJECTMENT,  cont'd. 
Damages,  cont'd. 

Damages  to  be  given  for  use  and  occupa- 
tion, 540 
Doctrine  of  the  modern  law,  543 
Equity,  542 

Expense  of  prosecuting  suit,  547 
Extra  damages  recovered,  548 
Farm  lands,  541 
Ferries,  541 

Improved  city  lots,  541 

Improvements  made    by  occupant  with 

color  of  title,  545 
Improvements  must  be  beneficial,  545 
Improvements  must  be  made  by  bo>ta  fide 

occupant,  545 
Improvements    not    allowed    except  as 

offset,  543 

Improvements  not  to  exceed  rents,  etc., 
543 

Interest,  548 

Judgment  not  personal,  544 
Land  reduced  to  cultivation,  547 
Liability  of  tenant  in  common  for  mesne 

profits,  536 
Measure  of  damages,  539 
Measure  of  value  of  improvements,  545 
Mesne  profits,  535 

Mesne  profits  or  other  pecuniary  benefits, 
540 

Mesne  profits   recoverable   as  damages 

only,  536 
Mill-site,  541 

Mode  of  procedure  optional,  538 

Moiety  of  land,  542 

Nature  of  the  action,  536 

Notice  of  improvements,  545 

Occupant  allowed  to  offset  value  of  im- 
provements, 543 

Occupant  ought  not  to  be  charged  on  his 
own  improvements,  546 

Occupying-claimant  law  of  Iowa,  544 

Proof  of  trespass,  537 

Rents  and  profits,  539 

Rents  and  profits  from  lands  improved  by 
occupant,  546 

Right  to  abandon  premises  to  defendant, 
544 

Rule  when  deteriorated  value  is  allowed, 
546 

Rule  when  prime  cost  of  improvements  is 

allowed,  546 
Special  damages,  547 
Statutes,  538 

Suggestion  upon  the  record,  539 

Unimproved  lands,  541 

Value,  how  determined,  541 

Value  not  determined) by  amount  actually 

received,  542 
Verdict  must  conform  to  proof  of  value  of 

mesne  profits,  540 
Waste,  547 

What  may  be  recovered  as  damages,  539 
Where  plaintiff 's  term  expired  before  trial, 
537 

Where  tenant  has  made  improvements  on 
land  under  a  contract  with  the  owner, 
543. 

Who  is  liable  for  mesne  profits,  536 
Who  may  bring  action  for  mesne  profits, 
536 
Lams  : 

Overflowing  lands  by  erection  of  dam,  531 

1: 


EJECTMENT,  cont'd. 
Dedication : 

Lands  dedicated  for  public  use,  523 
Recovery  of  land  dedicated  to  public  use, 

475 
Deeds  : 

Certified  copies  of  deeds,  492 

Single  deed,  485 
Defenses,  532 
Definition',  470 

Demand,  see  infra,  Landlord  and  Tenant; 

Vendor  and  Purchaser. 
Development  of  the  action,  470 
Devisee,  see  infra.  Legacies  and  Devises. 
Disclaimer : 

Devisee  of  an  estate,  518 

Disclaimer  of  landlord's  title  by  tenant, 

509 
Ditches,  478 
Dower,  515 

Action  by  assignee  of  dower  right,  515 

Action  for  dower,  527 

Action  not  maintainable  at  common  law 
before  assignment,  515 

Against  whom  action  for  dower  should  be 
brought,  527 

Assignment  of  dower,  173 

Ejectment  for  recovery  of  dower  by  stat- 
ute, 515 

Equitable  estate,  515 

Statute  providing  for  action,  527 

Unassigned  dower  as  bar,  515 

Widow's  right  of  action,  515 
Easements,  431,  474 

Easement  appurtenant  to  mine,  477 

Ejectment  inappropriate  to  try   title  in 
eaesment,  474 

In  general,  474 

Lands  condemned  as  roadbed  and  right  of 

way  of  railroads,  476 
Lands  dedicated  to  public  use,  475 
Private  right  of  way,  475 
Public  right  of  way,  475 
Recovery  of  land  subject  to  easements,  473 

Easements  of  passage,  473- 

Effect  of  easement  in  defendant,  474 

Highways,  473 

In  general,  473,  474 

Obstruction  of  street,  473 

Occupation  of  street,  473 

Occupation  of  street  by  railroad,  473 

Possession   must  be  inconsistent  with 
easement,  474 

Recovery  subject  to  easement,  474 

Streets,  473 

Where  defendant  has  easement  in  the 
land,  474 

Recovery  of  streets  by  municipal  corpora- 
tions, 475 
Right  of  easement  in  defendant,  495 
Right  of  easement  in  plaintiff,  495 
Right  of  possession,  495 
Right  to  use  wharf,  474 
Toll  road,  475 

Whether  ejectment  will  lie  against  party 
claiming  an  easement  in  land,  474 
Eminent  domain,  521 

Recovery  of  lands  condemned  and  right 
of  way  of  railroads,  476 

Recovery  of  land  taken  under  void  con- 
demnation proceedings,  521 

Recovery   of   land    taken    without  con- 
demnation proceedings,  521 
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EJECTMENT,  cont'd. 
Eminent  domain,  cont'd. 

Recovery  of  upon  failure  of  condemning 
party  to  perform  agreement,  521 
Enclosure  as  evidence  of  possession,  490 
Equitable  conversion : 

Realty   equitably    converted    into  per- 
sonally, 480 
Equitable  defenses,  533 

Examples,  533 

In  general,  533 

Statutes,  533 
Equitable  estoppel,  535 
Equitable  interest,  482 

Dower,  515 

Equitable  interest  insufficient  to  support 
ejectment  at  common  law,  482 

Equitable  title  in  support  of  ejectment  by 
statute,  483 
Execution  sale,  522 

Land  certificates  and  receiver's  receipts, 
483 

Rule  as  to  equitable  title  in  support  of 

action  in  federal  courts,  483 
Rule  in  Pennsylvania,  482 
Statutes,  483 
United  States  courts,  483 
Where  defendant  is  equitable  owner  with 

right  of  possession,  495 
Where   equitable   owner  has  immediate 

right  of  possession,  482 
Where  plaintiff  with  a  bare  legal  title  may 

maintain  action,  495 
Estoppel : 

Estoppel  by  vendee  to  deny  vendor's  title, 
501 

Estoppel  to  deny  plaintiff's  title,  532 
Jurisdiction  not  allowing  defendant  to  set 

up  equitable  estoppel,  535 
Tenant  estopped  to  deny  landlord's  title, 

5" 

Tenant  not  estopped  to  deny  claim  of  fee 
by  landlord,  511 
Evidences  of  title,  484 

Abandonment  by  reason  of  superior  force, 

489 

Abandonment  of  prior  possession  by  plain- 
tiff, 489 
Adverse  possession,  486 
Certified  copies  of  deeds,  492 
Claim  of  title,  490 

Claim  through  title  paramount  to  the  com- 
mon source,  493 
Color  of  title,  491 

Cutting  trees  or  taking  herbage,  490 
Defendant  claiming  title  from  two  sources, 

492 

Defendant  in  lawful  possession,  488 
Defendant  must  connect  himself  with  title 

paramount  in  common  source,  493 
Direct  grant  from  commonwealth,  484 
Elder  title  prevails,  492 
Fences,  490 

Inclosure  and  cultivation  of  premises,  490 
In  general,  484 

Louisiana  statute  as  to  what  amounts  to 

possession,  489 
Occupation  of  part  of  premises,  490 
Paper  title,  484 

Parol  evidence  of  common  source,  492 
Payment  of  taxes  as  not  showing  posses- 
sion, 490 

Personal  possession  unnecessary,  490 

li 


EJECTMENT,  cont'd. 
Evidences  of  title,  cont'd. 
Prior  possession,  486 

Prior  possession  as  evidence  against  in- 
truder, 486 
Prior  possession  in  ancestor,  487 
Prior  possession  in  Oregon,  487 
Prior   possession  insufficient  against  de- 
fendant lawfully  in  possession,  488 
Prior  possession  of  cotenant,  487 
Prior  possession  under  Georgia  Code,  487 
Proof  of  outstanding  title  by  defendant 

inadmissible,  487 
Proof  of  outstanding  title  inadmissible 
against  person  claiming  under  prior 
possession,  488 
Proof  of  possession  of  one  grantor  where 
chain  does  not  extend  to  government, 
485 

Proof  of  title  back  of  common  source  un- 
necessary, 491 

Proof  of  title  back  to  government  or 
grantor  in  possession,  484 

Recording  deeds  as  showing  possession, 
490 

Right  to  possession,  484,  485 
Single  deed,  485 
Staking  of  land,  490 

Superior  title  from  common  source  in  de- 
fendant, 492 
Title  by  estoppel,  491 

Title  derived  successively  from  the  orig. 
inal  owner,  485 

Title  from  common  source,  491 

What  amounts  to  possession,  489 

Where  parties  are  cotenants,  494 
Execution  sales,  522 

Execution  debtor's  title,  522 

Proof  of  title  necessary,  522 

Purchasers  at  execution  sale,  522 

Sale  must  not  be  made  under  proceedings 
void  through  irregularity,  522 

Where  equitable  interest  only  passes  by 
sheriff's  deed,  522 

Where  interest  of  execution  debtor  is  not 
transmissible  by  sheriff's  deed,  522 
Executors  and  administrators,  519 

Action  by  heir  against  personal  represent- 
ative making  fraudulent  sale,  519 

Action  by  personal  representative,  519 

Recovery  of  term  for  years  by  personal 
representative  at  common  law,  519 

Right  of  personal  representative  to  main- 
tain action  under  statute,  519 

Right  of  personal  representative  to  re- 
cover freehold  at  common  law,  519 

Right  to    maintain  action  implied  from 
will,  519 
Felons,  523 
Fences : 

Inclosure  as  evidence  of  possession,  490 
Ferries,  480 

Damages,  541 
Fisheries, ,480 
Fixtures,  476 
Foreclosure  sale,  507 

Action  by  purchaser  at  foreclosure  sale, 
507 

Failure  to  show  valid  foreclosure  sale,  507 

Possession  of  purchaser,  503 
Foreign  corporations,  523 
For  what  acts  action  maintainable,  529 
For  what  things  actions  will  lie,  472 
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EJECTMENT,  cont'd. 
Fraud : 

Conveyance  of  sale  through  fraud,  520 
Impeachment  of  plaintiff's  title  for  fraud, 
533 

Fraud,  statute  of: 

Lease  void  under  statute  of  frauds,  520 
Fraudulent  conveyances  : 

Action  by  heir  against  personal  represent- 
ative making  fraudulent  sale,  519 
Recovery  of  land  conveyed  in  fraud  of 
creditors,  520 
Government,  action  against,  528 
Grass,  478 

Guardian  and  ward,  524 
Heirs,  518 

Action  against  the  widow,  518 

Action  by  heir  against  personal  repre- 
sentative making  fraudulent  sale,  518 

Action  by  heir  in  general,  518 
Herbage,  478 

Evidence  of  possession,  490 
Hereditaments,  472 
Highways,  473,  475 

Establishment  and  maintenance  of  high- 
ways as  ground  for  ejectment,  532 
History  of  the  action,  470 
Husband  and  wife,  524 
Improvements,  542 

Civil  law  doctrine,  542 

Doctrine  of  the  modern  law,  543 

Equity,  542 

Improvements  must  be  beneficial,  545 
Improvements  must  be  made  by  bona  fide 

occupant,  545 
Improvements  must  be  made  by  occupant 

with  color  of  title,  545 
Improvements    not    allowed   except  as 

offset,  543 
Improvements  not  to  exceed  rents,  543 
Judgments  not  personal,  544 
Land  reduced  to  cultivation,  547 
Measure  of  value  of  improvements,  545 
Notice  of  improvements,  545 
Occupant  allowed  to  offset  value  of  im- 
provements, 543 
Occupant  ought  not  to  be  charged  on  his 

own  improvements,  546 
Occupying-claimant  law  of  Iowa,  544 
Rents  and  profits  from  lands  improved  by 

occupant,  545 
Right  to  abandon  premises  to  defendant, 

544 

Rule  when  deteriorated  value  is  allowed, 
546 

Rule  when  prime  cost  of  improvements  is 

allowed,  546 
Where   tenant   has  made  improvements 
on  land   under  a  contract  with  the 
owner,  543 
Infants,  524 
Insanity,  524 

Conveyance  by  person  non  compos  mentis, 
520 
Insolvency  : 

Action  by  assignee  under  bankruptcy  or 
insolvency  laws,  514 
Interest,  548 
Intoxicating  liquors  : 

Breach  of  condition  not  to  manufacture 
or  sell  intoxicating  liquors  on  premises, 
516 
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EJECTMENT,  cont'd. 
Joinder  of  parties : 

Joint  tenants  and  tenants  in  common,  512 
Landlord  and  tenant,  526 
Joint  tenants  and  tenants  in  common,  512,  526 
Action  against  third  persons,  512 
Action'  by  cotenant  against  another  good 

proof  of  ouster,  527 
Actions -by  tenants  inter  se,  513 
Assailing  common  title,  494 
Joinder  of  parties,  512 
Ouster  a  question  for  jury,  527 
Ouster  by  force  unnecessary,  527 
Separate  action  by  cotenant,  512 
Trespass  for  mesne  profits,  536 
Judgments : 

Judgment  not  personal,  544 
Judicial  sales,  see  infra,  Execution  Sales; 

Foreclosure  Sales. 
Landlord  and  tenant : 
Action  by  landlord,  507 

Action  against  third  person,  511 
Action  by  landlord  against  tenant  after 

expiration  of  lease,  508 
Action  by  landlord  against  tenant  upon 

forfeiture  of  lease,  508 
Against  tenant,  508 

Agreement  for  notice  to  quit  by  landlord 

to  tenant,  508 
Claim  of  adverse  possession,  510 
Demand,  508 

Disclaimer  of  landlord's  title,  509 
Effect  of  disclaimer  of  landlord's  title 

upon  right  to  notice,  510 
Estoppel  to  deny  title,  511 
Forfeited  tenancies,  510 
Forfeiture  for  nonpayment  of  rent,  508, 
5io 

Notice  to  quit,  508 

Person  in  possession  under  void  parol 

lease,  509 
Statutes  as  to  notice  to  quit,  509 
Tenancies  at  sufferance,  509 
Tenancies  at  will,  509 
Tenancies   determinable  at  a  certain 

event,  508 
Tenancies  from  year  to  year,  508 
Tenant  not  estopped  to  deny  claim  of 

fee  by  landlord,  511 
Waiver  of  forfeiture,  508 
Waiver  of  notice,  511 
What  in  law  amounts  to  disclaimer,  510 
When  demand  unnecessary,  509 
Action  by  tenant,  511 

Action  by  tenant  at  sufferance,  512 
Action  by  tenant  at  will,  512 
Action  by  tenant  for  years  against  land- 
lord, 511 

Action    by   tenant    for   years  against 

stranger,  511 
Ejectment  not  maintainable    after  ex- 
piration of  term,  512 
Tenant  for  years,  511 
Where  there  is  a  sub-lease,  512 
By  whom  ejectment  should  be  brought,  526 
Ejectment  not  maintainable  against  land- 
lord at  common  law,  526 
Improvements,  543 
Joinder  of  parties,  526 
Statutes  providing  that  ejectment  may  be 

brought  by  landlord,  526 
Tenant  for  life,  515 
Tenant  for  years,  515 
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Lands  held  under  void  conveyance,  520 

Leas>  r,  see  infra,  LANDLORD  AND  TENANT. 

Legatee  and  devisee,  517 

Action  by  devisee,  517 
Effect  of  prior  disclaimer,  518 
Legacy  of  term  for  years,  518 
Vendee  regarded  as  licensee,  498 
Licenses  and  privileges,  479 

Ejectment  for  licenses  and  privileges  gen- 
erally, 479 
Ejectment  for  wharfage  rights,  479 
Ferries,  480 
Fisheries,  480 

Materiality  of  designation  of  place  of  ex- 
ercise of  license,  479 

Mud  flats  filled  in  between  high  and  low 
water  mark,  480 

Recovery  of  mere  license  to  work  mine, 
477 

Limitations  of  actions : 

Mortgage    not    satisfied  by   debt  being 
barred  by  statute,  504 
Lodging,  476 
Master  and  servant,  527 

Against  whom  action  should  be  brought, 
527 

Servant  or  agent  not  liable  to  ejectment  as 
general  rule,  528 
Measure  of  damages,  see  infra.  Damages. 
Mesne  profits,  see  infra,  Damages. 
Mines  and  mining  claims,  477 

Easement,  appurtenant  to  mine,  477 

In  general,  477 

Lease,  477 

Mine  not  yet  opened,  477 
Petroleum  and  petroleum  wells,  478 
Possession  of  mine,  477 
Recovery  of  mere  license  to  work  mines, 
477 

Whether  the  action  may  be  maintained  to 
recover  mining  claims,  477 
Money  chargeable  on  land,  481 
Mortgages : 

Action  by  assignee  of  mortgage,  507 
Action  by  assignee  of  mortgagee,  507 
Action  by  mortgagor,  502 

Action  by  mortgagor  not  maintainable 

against  mortgagee  in  possession,  502 
Actions  not  maintainable  by  mortgagor 
in  jurisdiction  regarding  mortgagor's 
lien,  502 
Against  mortgagee,  502 
Against  third  person,  504 
Assignee  of  a  mortgage,  502 
Effect  of  payment  or  tender  after  de- 
fault, 503 

Jurisdictions  regarding  mortgagor's 
lien,  502 

Lawful  possession  by  mortgagee  after 
default  sufficient,  504 

Mortgagee  placed  in  possession  at  time 
of  execution  of  mortgage,  502 

Payment  or  tender  after  default,  503 

Possession  acquired  by  force  of  fraud 
insufficient,  504 

Possession  of  purchaser  at  void  fore- 
closure sale,  503 

Receipt  of  rents  and  profits,  504 

Requisites  of  mortgagee's  possession, 
504 

Rule  in  Michigan  as  to  action  by  mort- 
gagor, 503 


EJECTMENT,  cont'd. 
Mortgages,  cont'd. 
Action  by  mortgagor,  cont'd. 

Statutes  providing  that  mortgagee  shall 
not  recover  the  property  by  reason  of 
default,  502,  503 
Where  debt  is  Ijarred  by  the  statute  of 
limitations,  504 
Action  by  the  mortgagee,  504 

Action  against  mortgagor  after  default 

in  payment  of  installment,  505 
Action   against  mortgagor  before  de- 
fault, 505 

Action  by  mortgagee  against  mortgagor 

after  condition  broken,  504 
Against  assignee,  506 
Against  other  mortgagee,  507 
Against  stranger,  507 
Against  the  mortgagor,  504 
Default  in  the  payment  of  interest,  505 
Evidence  of  outstanding  title  inadmissi- 
ble, 506 

Foreclosure    proceedings    as    a  pre- 
requisite to  action,  505 
Jurisdictions  in  which  legal  title  remains 

in  mortgagor,  505 
Necessity  of  prior  demand,  505,  506 
Outstanding  prior  mortgage,  506 
Title  setting  up  outstanding  mortgage,  533 
Municipal  corporations : 

Action   by  municipal  corporation  to  re- 
cover streets,  523 
Recovery  of  streets  by  municipal  corpora- 
tion, 475 
Navigable  waters,  479 

Wharfage  rights  on  navigable  waters,  479, 
Notice  to  quit,  see  infra,  Landlord  and  Ten- 
ant; Vendor  and  Purchaser. 
Occupant,  525 

Occupying-claimant  act,  544 
Oil,  478 
Ouster : 

Tenants  in   common  and  joint  tenants, 

526,  527 
Outstanding  title,  487,  506 
Overflowing  lands,  531 
Overhanging  roofs,  531 
Paper  title,  484 

Paramount  title,  see  infra,  Evidence  of 

Title. 
Parol  evidence : 

Parol  evidence  of  common  source  of  title, 
492 

Party-wall,  474 

Personalty,  realty  equitably  converted  into, 

480 

Petroleum,  478 

Possession,  486 

Abandonment  by  defendant,  525 
Abandonment  by  reason  of  superior  force, 

489 

Abandonment  of  prior  possession  by  plain- 
tiff, 489 

Abandonment  subsequent  to  action,  526 

Action  against  occupant  under  statute,  525 

Action  where  there  are  several  persons  in 
possession,  525 

Admission  by  defendant,  524 

At  what  time  defendant  must  be  in  pos- 
session, 525 

Claim  of  title,  490 

Color  of  title,  491 

Cutting  trees  or  taking  herbage,  490 
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EJECTMENT,  cont'd. 
Possession,  cont'd. 

Defendant  in  lawful  possession,  4S8 
Defendant  must  be  in  possession  at  com- 
mencement of  action,  525 
Fences,  490 

Inclosure  and  cultivation  of  premises,  490 

Landlord  and  tenant,  526 

Louisiana  statute  as  to  what  amounts  to 

possession,  389 
Mortgagee,  504 

Must  be  shown  by  plaintiff,  524 
Occupation  of  part  of  premises,  490 
Ouster,  527 

Payment  of  taxes  as  not  showing  posses- 
sion, 490 

Personal  possession  unnecessary,  490,  529 
Portion  of  premises,  524 
Premises  unoccupied,  525 
Prior  possession,  486 

Prior  possession  as  evidence  against  in- 
truder, 4S6 
Prior  possession  in  ancestor,  487 
Prior  possession  in  Oregon,  487 
Prior  possession   insufficient  against  de- 
fendant lawfully  in  possession,  4S8 
Prior  possession  of  cotenant,  487 
Prior  possession  under  Georgia  Code,  487 
Proof  of  outstanding  title  by  defendant 

inadmissible,  487 
Proof  of   outstanding  title  inadmissible 
against  person    claiming    under  prior 
possession,  488 
Proof  of  possession  in  one  grantor  where 
chain  does  not  extend  to  government,  485 
Proof  of  possession  in  plaintiff,  526 
Recording  deeds  of  showing  possession, 
490 

Requisites  of  mortgagee's  possession,  504 
Eight  of  possession,  494 

Against  equitable  owner  with  present 

right  of  possession,  495 
Immediate   right  of  possession  neces- 
sary, 496 

Mere  naked  legal  title  in  plaintiff  in- 
sufficient, 494 

Necessity  of  right  of  possession  in  plain- 
tiff, 494 

Where  defendant  is  equitable  owner 
with  right  of  possession,  495 

Where  rightof  easement  is  in  defendant, 
495 

Staking  of  land,  490 

Subjection  of  property  to  will  of  defendant 

sufficient,  529 
Tenants  in  common  and  joint  tenants,  526 
Tenants  occupying  same  tract,  525 
What  amounts  to  possession,  489 

Prior  possession,  see  infra.  Possession. 

Privileges,  see  infra,  Licenses  and  Privi- 
leges. 

Profit  a  prendre,  480 

Profits,  see  infra,  Damages. 

Public  officers  : 

Action  against  officers  of  state  or  United 
States,  528 

Public  ways,  see  infra.  Highways 

Purpose  of  the  action,  470 

Railroads  : 

Actions  against,  528 
Occupation  of  street  by  railroad,  473 
Recovery  of  lands  condemned  and  right 
of  way  of  railroads,  476 
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EJECTMENT,  cont'd. 
Real  property : 

Buildings  apart  from  soil,  476 
Receipts : 

Receiver's  receipts,  4S3 
Receivers,  524 
Recording : 

Recording  as  evidence  of  possession,  490 
Recording-acts : 

Recording  tax  title  as   rendering  party 
liable  to  ejectment,  530 
Records  : 

Suggestion  upon  the  records,  539 
Relictions,  478 
Religious  corporations  : 

Churches  and  chapels,  476 
Religious  societies,  523 
Remainders,  517 

Action  by  remainderman  after  expiration 

of  particular  estate,  517 
Action  not  maintainable  by  remainderman 
during  continuance  of  particular  estate 
517 

Remainderman,  517 

Tenant  for  life,  515 
Rents  and  profits,  see  infra.  Damages. 
Reversions,  516 

Action  by  reversion  in  general,  516 

Assignees  of  reversion,  517 

Breach  of  condition  subsequent  in  deed 
5l6.  . 

Condition  not  to  sell  or  manufacture  in- 
toxicating liquors  on  premises,  516 
Entry  or  demand,  516 

Necessity  of  entry  or  demand  before  action 
for  breach  of  condition  subsequent,  sif 
Right  of  way,  see  infra,  Railroads. 
Room,  476 

Sale,  see  infra.  Execution   Sale;  Fore- 
closure Sale;  Vendor  and  Purchaser. 
Setoff : 

Improvements,  543 
Sheriffs'  Sales,  see  infra,  Execution  Sales. 
Specific  performance : 

Prevailing    rule    disallowing    vendee  to 
bring    ejectment    against   vendor  for 
specific  performance,  501 
Rule  in  Pennsylvania  allowing  action  by 
vendee  against  vendor  for  specific  per- 
formance, 501 
Statutes,  472 
Statutory  defenses,  533 
Street  railways,  see  infra,  Ways. 
Streets,  473 

Action  by  municipal  corporation  to  recover 

streets,  523 
Obstruction  of  street,  473 
Occupation  of  street  by  railroad,  473 
Recovery  of  streets  by  municipal  corpora- 
tion, 475 
Suggestion  upon  the  record,  539 
Taxation  : 

Allowance  for  taxes  and  other  charges  as 

damages,  540 
Payment  of  taxes  as  evidence  of  posses- 
sion, 490 
Tax  titles  : 

Recording  tax  title  as  rendering  party 
liable  to  ejectment,  530 
Tenant  for  life,  515 

Tenants  in  common,  see  infra.  Joint  TENANTS 

and  Tenants  in  Common. 
Tithes,  472 
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EJECTMENT,  cont'd. 
Title : 

Defendant  setting  up  title  in  himself  or 

stranger,  532 
Equitable  title,  534 

Impeachment  of  plaintiff's  title  for  fraud, 

533 

Mere  assertion  of  title  insufficient  to  render 
defendant  liable,  530 

Party  claiming  title  liable  to  ejectment 
under  statute,  530 

Title  by  estoppel,  491 
Title  to  support  ejectment  (see  infra.  Aliens; 
Arbitration;  Corporations;  Criminal 
Law;  Curtesy;  Devisees;  Dower; 
Eminent  Domain;  Evidences  of  Title; 
Execution  Sales;  Executors  and  Ad- 
ministrators; Guardian  and  Ward; 
Heir;  Husband  and  Wife;  Indians; 
Infants;  Insanity;  Joint  Tenants  and 
Tenants  in  Common;  Landlord  and 
Tenant;  Mortgages;  Possession;  Re- 
ceivers; Remainders;  Reversions; 
Trust  Deeds;  Trusts;  Vendor  and 
Purchaser;  Void  Conveyance),  480  : 

Burden  of  proof  on  plaintiff,  481 

Conveyance  pending  suit,  see  infra,  POSSES- 
SION. 

In  general,  481 

Plaintiff  must  recover  on  strength  of  his 

own  title,  48I 
Proof  by  defendant  of  outstanding  title, 

481 

Title  acquired  subsequent  to  suit,  494 
Title  transferred  prior  to  suit,  494 
When  title  must  exist  in  plaintiff,  494 

Toll  road,  475 

Towns : 

Establishment  and  maintenance  of  high- 
ways as  ground  for  ejectment,  532 
Trees : 

Cutting  trees  as  evidence  of  possession,  490 
Trespass,  636 
Disseizin,  531 

Ejectment  for  overhanging  roofs,  531 
Establishment  and  maintenance  of  high- 
ways, 532 

Overflowing  lands  by  erection  of  dam,  531 
Proof  of,  537 

Trespass  insufficient  to  subject  party  to 
ejectment,  530 
Trust  deeds  and  power  of  sale : 
Mortgages : 

Action  by  beneficiary  in  deed  of  trust, 
507 

Trusts  and  trustees : 
Action  by  assignee  under  bankruptcy  or 

insolvency  laws,  514 
Action  by  cestui  que  trust,  513 

In  general,  514 

Statutes,  514 
Action  by  trustee,  513 

Action  by  trustee  in  general,  513 

Examples,  513 

Legal  title,  513 

Where  trust  has  been  satisfied,  513 
Turnpike,  475 
United  States  courts : 

Rule  as  to  equitable  title  in  support  of 
action  in  federal  courts,  483 
United  States  officers : 

Action  against  officers  of  state  or  United 
States,  528 
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EJECTMENT,  cont'd. 

Upper  story  of  building,  476 
Vendor  and  purchaser  (see  infra,  Execution 
Sales),  496 
Action  by  co-vendee,  499 
Action  by  purchaser  at  foreclosure  sale, 
507 

Action  by  subsequent  vendee  or  vendor, 
497 

Action  by  vendor,  496 
Action  by  vendor  against  vendee  in  de- 
fault, 496 

Action  not  maintainable  against  vendee 

not  in  default,  497 
Burden  of  proof,  497 

Default  by  vendee  of  payment  of  one  in- 
stallment, 497 

Demand  and  notice  to  quit,  498 

Effect  of  repudiation  of  contract  by  vendee 
on  right  to  notice,  500 

Enforcement  of  payment  of  purchase- 
money,  497 

Estoppel  by  vendee  to  deny  vendor's  title, 
501  _ 

Jurisdiction  requiring  demand  on  vendee 

in  default,  500 
Necessity  of  demand  and  notice  to  quit  by 

vendor  in  general,  498 
Necessity  of  repayment  by  vendor  of  pur- 
chase-money prior  to  action,  498 
Prevailing  rule  denying  right  to  demand 

and  notice  to  vendee  in  default,  499 
Prevailing    rule    disallowing   vendee  to 

bring    ejectment    against   vendor  for 

specific  performance,  501 
Relation  of  vendor  and  vendee,  497 
Repayment    of   purchase-money  already 

paid,  498 

Rule  in  Pennsylvania  allowing  action  by 
vendee  against  vendor  for  specific  per- 
formance, 501 
Specific  performance,  501 
Vendee  regarded  as  licensee,  498 
Vendee  regarded  as  tenant  at  will,  498 
Void  conveyance,  520 
Walls: 

Extension  of  wall  not  amounting  to  dis- 
seizin, 531 
Water  and  watercourses,  478 

Ditch  and  water  rights,  478 

Ejectment  not  maintainable  for  water- 
courses, 478 

Land  between  high  and  low  water  mark, 
479 

Land  under  water,  479 
Made  land,  479 

Mud  flats  filled  in  between  high  and  low 
water  mark,  480 

Pool  of  water,  479 
Ways,  473 

Private  right  of  way,  475 

Public  right  of  way,  475 

Toll  road,  475 
Wharves  and  wharfingers : 

Ejectment  for  wharfage  rights,  479 

Right  to  use  of  a  wharf,  479 
Wills,  see  infra,  Legacies  and  Devisees. 

EJIDOS,  549 

EJUSDEM  GENERIS,  549 

Effects,  454 

ELDER,  549 
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ELDERLY,  549 

ELDEST,  549 

ELECT,  550 

ELECTIONS,  550,  552 
Abatement  of  contest,  S25 
Abbreviation,  637 

Nomination  papers,  637 
Abode : 

Place  of  abode,  598 
Acquiescence,  objections  to  nominations,  662 
Adjournment,  683,  693,  746 

Canvassing  boards,  746 

Effect  of  adjournment  of  board  of  can- 
vassers  on  right  to  mandamus,  808 

Where  polls  are  required  to  be  kept  open 
all  day,  693 
Admissibility  of  ballots  not  kept  according 

to  law,  831 
Affidavit,  638 

Amendment,  638 

Challenge  and  proof  of  qualification,  705, 

706 

Affidavit  of  intent,  601 
Age,  590 

Constitutional  limitation,  590 
In  general,  590 
Proof  of  age,  590 
Qualifications,  590 
Agency : 

Bribery  by  agent,  781 
Colorable  employment  as  agent,  792 
Corrupt  practices  by  agent  of  candidate,  794 
Acts  contrary  to  directions,  794 
Candidate  may  lose  election  through 

corrupt  practice  of  agent,  794 
Candidate  must  have  known  of  and  con- 
sented to  corrupt  practices,  794 
Circumstances  showing  agency,  795 
Responsibility  of  candidate,  796 
Responsibility  of  candidate  for  acts  of 

subagents,  795 
Subagents,  795 

What  will  constitute  an  agency,  795 
Wilful  ignorance  of  candidate,  794 
Aliens : 

Resident  aliens,  590 

Resident  aliens   may  vote  immediately 
upon  naturalization,  597 
Almshouses,  604 
Alteration  of  instruments,  637,  730 
Erasures  upon  ballots,  730 
Effect  of  erasure,  730 
Printed  name  not  erased,  730 
Statutory  provisions,  730 
What  constitutes  erasures,  730 
Nomination  papers,  636 
Amendment,  638,  640,  642 
Affidavit,  638 

Certificate  of  nomination,  653 
Nomination  papers,  640 
Nominations,  642 

Returning  nomination  papers  for  amend- 
ment, 656 
Any  election,  589 
Appointment : 

Election  officers,  665 
Appointment  distinguished,  550 
Attempts  to  commit  crime  : 

Attempt  to  vote,  849 
Attorney  and  client : 

Privileged  communications,  828 


ELECTIONS,  cont'd. 

Australian  ballot  laws,  see  infra,  Secret 

Voting. 
Authority  to  hold  elections,  562 

Authority  during  reconstruction,  564 
Authority  to  elect  representatives,  564 
Authority  to  elect  senators,  565 
Authority  to  hold  federal  elections,  563 
Compliance  with  constitution  and  statutes, 

567  > 

Conduct  of  election,  567 
Constitutional    or    statutory  authority 

necessary,  563 
Electors  for  president  and  vice-president, 
565 

How  authority  is  conferred,  563 
Inherent  reserved  power  in  people,  563 
Manner  of  choosing  electors  for  president 

and  vice-president,  565 
Necessity  for  authority,  562 
Power  of  legislature,  566 
Power  of  legislature  to  submit  questions 

to  popular  vote,  567 
Repeal  of  election  laws,  563 
Senators  and  representatives  in  congress, 
5"4 

State  and  local  elections,  567 
Territorial  elections,  566 
Ballot  boxes : 

Character  and  number,  697 
Custody,  698 

Custody  and  disposition  of  ballot  boxes  and 
ballots,  732 

Ballot  tampered  with,  or  probably  tam- 
pered with,  732 
Burden  of  proof,  732 
Destruction  of  ballots  and  failure  to  de- 
stroy them,  733 
In  general,  732 

Power  of  court  to  compel  production  of 

ballots  as  evidence,  733 
Where  the  court  cannot  compel  produc- 
tion of  ballots  before  grand  jury,  733 
Deposit  in  the  wrong  box,  705 
Examples,  697 

Failure  to  use  number  required,  697 
Irregularities,  697 
Statutory  provisions,  697 
Using  more  than  required,  697 
Ballots  (see  infra,  Count  of  Votes;  Evi- 
dence; Return;  Vote  Necessary  to  a 
Choice),  708,  714,  717,  722,  723,  731,  744 
Additional  marks,  719 
Altering  ballots,  852 

Arrangement  of  party  tickets  and  names 
713 

Ballots  in  the  wrong  box,  772 
Ballots  not  invalidated  by  official  irregu- 
larities, 722 
Ballots  wrongly  stamped  rejected,  714 
Blank  ballots,  760 

Blank  spaces  for  persons  not  nominated,  717 

Example,  717 

Right  to  vote  for  person  not  nominated, 
717 

Statutory  provision,  717 
Candidate  of   regular   party   cannot  be 

nominated  by  petition,  711 
Canvassing  board  counting  ballots,  744 
Caption   designating  political  character, 
709 

Christian  name  not  given  in  full,  723 
Circle,  720 
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ELECTIONS,  cont'd.  ] 
Ballots,  cont  d. 

Constitutionality    of    Australian  Ballot 

Law,  5S7 

Constitutionality  of  provisions  for  official 

ballot,  5S7 
Contents,  708 
Cross,  718 

Cross  on  back  of  ballot,  721 
Cross  on  wrong  side,  722 
Cross  should  be  in  voting  space,  722 
Custody  and  disposition  of  ballot  boxes  and 
ballots,  732 
Ballots  tampered  with,  or  probably  tam- 
pered with,  732 
Burden  of  proof,  732 
Destruction  of  ballots  and  failure  to  de- 
stroy them,  733 
In  general,  732 

Power  of  court  to  compel  production  of 
ballots  as  evidence,  733 

Where  the  court  cannot  compel  produc- 
tion of  ballots  before  grand  jury,  733 
Definition,  708 
Depositing  ballots,  704 

Deposit  in  the  wrong  box,  704 

In  general,  704 
Destruction  of  ballots,  831 
Double  ballots,  731 
Double  marking,  718 
Double  voting,  731 

Effect  of  cross  at  head  of  two  tickets  719 
Effect  of  numbering  ballots  when  statute 

forbids,  716 
Emblems,  717 
Erasure  of  numbers,  716 
Erasures,  730 

Effect  of  erasure,  730 

Printed  name  not  erased,  730 

Statutory  provisions,  730 

What  constitutes  erasures,  730 
Example,  717 

Examples  of  invalid  marks,  720 
Extent  of  deviation  permissible,  724 
Extrinsic  evidence  admissible,  724 
Filling  vacancies  on  ballots,  711 
Form  and  contents,  708 
How  to  mark  ballots,  717 
Idem  sonans,  725 
Illegal  ballots,  726 

Absence  of  express  provision  against 
voting  or  counting,  728 

Accidental  marks,  728 

Ballots  marked  "  O.  K."  727 

Examples,  727,  728 

Failure  to  remove  number  strips,  728 

Heading  upon  ballot,  726 

In  general,  726 

Mandatory  character  of  statutory  provi- 
sion, 726 
Paper,  727 

Party  designation,  726 

Pasters,  729 

Printers'  dashes,  727 

Provisions  literally  construed  in  voter's 

favor,  728 
Tinted  paper,  727 
Uniform  type,  727 
Voter's  name  upon  the  ballot,  729 
Illustrations  of  imperfections   in  name, 
723-728 

Illustrations  of  proper  marks,  720 
Imperfections  in  name  of  candidate,  723 
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LKCTIONS,  cont'd. 
Ballots,  con'td. 

Inaccuracy  in  designation  of  office  or  proposi- 
tion, 725 

Different  terms  of  the  same  office,  726 
More  than  one  office  to  be  filled,  725 
Surplusage,  725 

Whether  ballot  is  invalidated,  725 
Indicating  choice  upon  the  ballots,  717,  726 

Accidental  marks,  728 
Illegality  in  ballots,  726 
Illegal  marks,  726,  727 
Marks  designed  to  destroy,  726 
Pasters,  729 

Voter's  name  upon  the  ballot,  729 
Individual  mark  prevails,  719 
Indorsement  by  election  officers,  715 
Indorsement  of  ballots,  714 
In  general,  717 
Ink,  721 

Inspecting  ballots  in  contests,  818 
Invalid  marks,  720 

Irregularities  in  preparing  and  printing 

official  ballots,  722 
Manner  of  numbering  ballots,  716 
Marking  with  pencil,  721 
Misnomer,  724 

Mistake  in  candidate's  name,  723 

Mistake  in  initial,  724 

Mistake  in  suffix,  724 

Mutilated  ballots,  731 

Name  of  candidate  upon  ballot,  723 

Christian  name  not  given  in  full,  723 
Extent  of  deviation  permissible,  724 
Extrinsic  evidence  admissible,  724 
Idem  sonans,  725 

Illustrations  of  imperfections  in  name, 
723-728 

Imperfections  in  name  of  candidate,  723 

Misnomer,  724 

Mistake  in  candidate's  name,  723 

Mistake  in  initial,  724 

Mistake  in  suffix,  724 

Omission  of  candidate's  name,  723 

Only  surname  given,  723 
Name  of  party  cannot  be  omitted,  709 
Name  of  political  party,  709 
Name  of  voter  upon  ballot,  729 
Name  only  once  on  ballot,  713 
Names  of  candidates  not  voted  for  erased, 

719 

Nominated  by  petition,  711 

Numbering  ballots,  715 

Numbering   ballots  as  interfering  with 

secrecy,  715 
Number  of  times  name  may  appear  upon 

ballot,  712 
Objection  to  form  of  ballot,  714 
Object  of  voting  by  ballot,  708 
Official  ballots,  709 
Official  irregularities,  722 
Official  stamp  on  ballots,  714 
Omission  of  candidate's  name,  723 
Only  first  name,  marked,  718 
Only  Surname  given,  723 
Party  emblem,  717,  726 
Pasters,  729 
Pencil,  721 

Position  of  party  names  and  emblems,  713 
Position  of  the  mark,  721 
Presumption,  S30 

Presumption  that  ballots  in  proper  hands 
have  been  properly  kept,  831 
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ELECTIONS,  cont'd.  ] 
Ballots,  com '  d. 

Provision  as  to  time  of  filing  nominations 
mandatory,  710 

Refusal  of  officials  to  accept  and  print 
names,  712 

Regular  candidate  also  nominated  inde- 
pendently, 712 

Rejection  of  unnumbered  ballots,  716 

Repetition  of  name  of  candidate,  731 

Requirement  as  to  number  of  votes  cast 
at  previous  election,  711 

Right  of  local  faction  of  a  party  as  to  offi- 
cial ballot,  711 

Right  to  have  name  upon  official  ballot, 
710 

Right  to  vote  for  person  not  nominated, 
717 

Rule  as  to  style  of  mark,  720 
Secrecy  not  limited  to  time  of  depositing 
ballot,  708 

Several  offices,  and  candidates  for  only 

one,  731 
Spoiled  ballots,  722 
Square,  720 
Star  or  asterisk,  720 

Statute  providing  for  numbering  ballots 

held  unconstitutional,  715 
Statute    requiring   canvass   of  "  votes," 

744 

Statutes  providing  for  form  and  contents 

of  ballot,  708 
Statutes  requiring  ballots  to  be  numbered 

upheld,  715,  716 
Statutory  provision,  717 
Straight  line  or  a  round  O,  720 
Technical  inaccuracies  immaterial,  709 
Tickets  of  both  factions,  712 
Time  allowed  to  prepare  ballots,  704 
Two  marks  for  a  candidate  twice  nomi- 
nated, 717 

Two  tickets  nominated  by  the  same  party, 
712 

Unmarked  ballots,  718 
Unstamped  ballot  rejected,  714 
Use  of  official  ballot,  709 
Use  of  official  ballots  in  special  election, 
710 

Waiver  of  objection  to  form  of  official  bal- 
lots, 714 

What  constitutes  a  proper  mark,  718 
Where  mark  should  be  made,  721 
Whether  statutes  requiring  ballots  to  be 

numbered  directory  or  mandatory,  716 
Withdrawal  of  candidate's  name,  713 

Betting,  854 
Bribery,  789 

Bigamy,  610 

Blank  ballots,  760 

Blanks,  717 

Blank  spaces  for  persons  not  nominated, 

717 
Bonds : 

Mandamus  to  compel  approval  of  official 
bond,  804 
Booths,  694 
Presence  of  third  persons,  694 

In  general,  694 

Intimidation  by  police,  696 

Presence  and  authority  of  United  States 

supervisors,  690 
Presence  of  police,  695 
Box,  see  infra.  Ballot  Boxes. 
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LECTIONS,  cont'd. 
Bribery : 

Act  showing  corrupt  intent,  7S4 
Betting  on  result,  789 
Charities,  785 

Circumstances  held  not  to  show  a  corrupt 
intent,  784 

Circumstances  held  not  to  show  an  offer 

of  bribery,  784 
Colorable  employment  to  secure  votes,  787 
Colorable  loan,  788 
Criminal  offense,  853 

Exceeding  amount  allowed  by  law  as 
election  expenses,  853 

In  general,  853 

Offense  at  common  law,  853 

Offense    complete   though   object  not 
attained,  853 

Reception   of   compensation   by  voter 
bribery,  853 

Treating  voters,  853 

What  constitutes  bribery,  853 
Effect  of  bribery  on  election,  780 

Bribery  by  agent  in  England,  781 

Bribery  by  third  person,  782 

Bribery  not  affecting  result,  780 

Disqualification  for  office,  781 

Disqualification  of  candidate,  781 

Election  materially  influenced  by  bribery 
void,  780 

England,  781 

Examples,  780-782 

In  general,  780 

Rule  in  Canada,  781 

United  States,  781 
Effect  of  bribery  on  individual  vote,  782 

In  general,  782 

Previous    conviction    of    bribery  not 
necessary,  783 

Rejection  of  vote,  782 
Employment  of  canvassers   not  bribery 

where  no  condition  as  to  vote,  786 
Evidence,  790 

Furnishing  or  promising  employment,  786 
Gifts,  785 

Gifts  after  election,  789 

Gifts  or  payments  after  election,  789 

Hearsay  evidence,  841 

Hiring  room,  789 

Leases  and  hiring  to  voters,  783 

Loans,  786 

Obtaining  passes,  7S8 

Offense  of  bribery  complete  when  offer  ac- 
cepted, 783 
Offer  made  in  jest,  784 
Offer  of  bribe,  783 

Offer  to  county  of  buildings  or  property  to 
secure  removal  of  county  seat,  789 

Offer  to  perform  duties  for  less  than  legal 
compensation,  787 

Paying  excessive  price  for  work  or  articles 
purchased,  787 

Payment  after  election,  789 

Payment  for  use  of  undue  influence,  789 

Payment  held  unlawful,  787 

Payment  of  past  debt,  786 

Payment  of  past  debt  near  election  time 
not  necessarily  bribery,  786 

Payment  of  traveling  expenses  and  for 
loss  of  time,  787 

Payment  to  refrain  from  voting,  783 

Present  to  wife  in  consideration  of  influ- 
encing husband,  789 
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ELECTIONS,  cont'd. 
Bribery,  cont'd. 

Presumption  of  corruption,  790 
Receiving  treat  a  corrupt  practice,  789 
Subscriptions,  785 
Treating,  7S8 

Treating  not  bribery  per  se,  788,  7S9 
Vote  avoided    though  payment   not  in- 
tended as  a  bribe,  7S8 
What  constitutes  bribery,  783 
What  is  a  valuable  consideration,  783 
Burden  of  proof,  732 

Ballot  boxes  coming  from  proper  officers, 
732 

Residence,  605 

Upon  person  asking  that  returns  should 

be  rejected,  838 
Calling  elections,  624 

De  facto  officer,  625 
Delegation  of  authority,  625 
In  general,  624 

Mandamus  to  compel  call  of  elections,  805 

Manner  of  calling  elections,  625 
Notice,  625 

Petition  for  holding  election,  625 

Proclamation,  625 

Writs  of  election,  625 
Canada,  624 

Registration,  624 
Canvass  (see  infra,  Recanvass)  743 

Enjoining  canvass,  817 

Liability  of  election  officers  for  failure  to 
canvass  votes,  674 

Mandamus,  804 

Prohibition  to  canvassing  boards,  815 
Whether  canvassing  officers  are  ministe- 
rial officers,  669 
Canvass  of  returns,  743 
Adjournment,  746 
Authority  to  correct  errors,  748 
Canvass  by  unauthorized  person  or  board, 
744 

Canvassers  cannot  go  behind  returns,  747 
Canvassers  ministerial  officers,  746 
Compliance  with  statutory  requirements, 
746 

Counting  ballots,  744 

Count  of  votes  received  after  proper  time, 

750 

Determination  whether  returns  are  genu- 
ine, 748 

Effect  of  poll-books  and  tally-sheets,  749 
In  general,  743 

Irregularities  not  affecting  validity  of  can- 
vass, 746 

Judicial  powers  of  canvassers  in  some 

states,  748 
May  not  hold  secret  Sessions,  750 
Mistakes  in  names  of  candidates,  749 
Necessity,  743 

Place  of  canvassing  returns,  750 
Recess,  746 

Rejection  of  returns  because  they  were 
believed  to  be  fraudulent  or  illegal,  747 
Secret  sessions,  750 

Statute  requiring  ballots  to  be  sealed  up 

and  destroyed,  744 
Statute   requiring   canvass  of  "  votes," 

744 

Whole  return  must  be  considered,  745 

Who  to  canvass,  744 
Carrying  weapons,  854 
Caucus,  643 


ELECTIONS,  cont'd. 
Caucus  of  voters,  651 

In  general,  651 
Manner  of  conducting,  651 
Must  be  held  in  designated  place,  651 
Census  report,  843 
Certificate,  739 

Admissibility  in  evidence,  843 
Enjoining  use  of  certificate,  818 
Informality  of  certificate,  740 
Mandamus  to  compel  giving  certificate  of 

election,  810 
Necessity,  739 
Persons  signing,  740 
Presumption  of  official  character,  740 
Prima  facie  correct,  828 
Eeturns,  739 

Informality  of  certificate,  740 

Necessity,  739 

Person  signing,  740 

Presumption  of  official  character,  740- 

Sufficiency,  740 

Weight  of  authority  that  returns  should 

be  rejected,  739 
Whether  return  should  be  received,  739 
Sufficiency,  740 

Weight  of  authority  that  returns  should 

be  rejected,  739 
Whether  return  should  be  received,  739 
Certificate  of  election : 

Certificate    gives  prima  facie    right  to 
office,  761 

Certificate  vitiated  by  its  own  statements, 

762 

Certificate  wrongfully  issued,  762 
Compelling  issuance  of  certificate,  765 
Conditional  certificates,  764 
Considering-  returns  prior  to  trial  on  the 

merits,  763 
Contesting  prima  facie  case,  762 
Double  returns  by  rival  officers,  764 
Effect  of  certificate  in  contest,  765 
Effect  of  certificate  on  alleged  vacancy, 

766 

Effect  of  conflicting  certificates,  764 
Effect  of  irregularity  of  the  certificate,  763 
Eligibility.  746 

Failure  to  issue  certificate,  765 

Fraud  in  obtaining  certificate,  765 

Person   commissioned    on   certificate  of 
vacancy,  766 

Rule  in  congress  as  to  conflicting  certifi- 
cates, 764 
Certificates  of  nomination,  652 

Address  of  candidate,  653 

Amendment,  653 

Business  of  candidate,  653 

Certificate  must  be  sworn  to,  654 

Certificate  need  contain  nothing  beyond 
what  the  statute  requires,  652 

Certificate  should  show  office  for  which 
nomination  is  made,  652 

Duty  of  officer  to  file  nomination  certifi- 
cates, 656 

Execution,  654 

Filing,  654 

Form,  652 

Modification  of  requirements  to  suit  cir- 
cumstances, 653 
Name  of  candidate,  653 
Nomination  to  fill  vacancy,  653 
Presiding  officer  and  secretary  must  sign 
cenificate  of  nomination,  654 
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ELECTIONS,  cont'd. 
Certificates  of  nomination,  cont'd. 

Provision  as  to  filing  certificates  of  nomi- 
nation mandatory,  655 
Signing,  654 

Statutory  provisions  directory  only,  652 

Time  and  place  of  filing,  654 

When  certificate  filed  after  time  prescribed 
should  be  accepted,  655 
Challenge,  705 

Defects  in  affidavits,  706 

Examples,  705,  706 

In  general,  705 

Refusal  to  take  oath,  705,  706 

Rejection  of  votes  in  absence  of  oath  or 
affidavit,  705 

Votes  received  without  proper  proof  not  to 
be  counted,  706 
Change  of  vote,  706 
Charities : 

Biibery,  785 
Check  lists,  696 
Chinese : 

Right  of  suffrage,  591 
Christian  name,  723 

Citizenship  (see  infra.  Residence),  589,  609 
Examples,  589,  590 
Forfeiture  of  citizenship,  609 
Inhabitants  and  residents,  590 
Qualifications  of  electors,  589 
Resident  aliens,  590 

Whether  congress  may  deprive  person  of 
citizenship,  571 
Class  legislation,  prohibition  against,  584 
Collateral  attack  upon  nomination,  664 
Commissions  (see  infra.  Certificate  of  Elec- 
tion), 762 
Effect  of  commission,  762 
Enjoining  issue  of  commission  or  acting 

under  it,  818 
Examples,  762 

Failure  to  issue  commission,  765 
Fraud  in  obtaining,  765 
Mandamus  to  compel  issue  of  commis- 
sion, 812 

Person  commissioned  on  certificate  of  va- 
cancy, 766 
Committee,  650 

Authority  to  fill  vacancy,  650 

Authority  to  have  candidates  already 
nominated  placed  on  independent  bal- 
lots, 650 

Committee  must  act  as  a  body,  650 
In  general,  650 

Power  of  committee  to  make  original 

nominations,  650 
Revocation  of  nomination  by  committee 

651 

Revocation  of  power,  651 
Conduct  of  elections,  690 

Ballot  boxes,  696,  697 

Ballots,  see  infra,  Ballots. 

Effect  of  errors  and  irregularities  in  matter 

of  substance,  690 
Mistake  or  fraud  of  election  officers,  690 
Necessity  for  statutory  provision,  691 
Opening  and  closing  of  polls,  691 
Presence  and  authority  of  United  States 

supervisors,  696 
Presence  of  officers,  694 
Presence  of  others  than  officers,  694 
Registration  books  or  lists,  check  lists, 

etc.,  696 
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ELECTIONS,  cont'd. 
Conduct  of  elections,  cont'd. 
Special  elections,  691 
Unprejudicial  irregularities,  690 
Voting,  see  infra,  Voting. 
Voting  machines,  698 
Voting  rooms  and  booths,  694 
Conference,  649 

Candidate  must  receive  vote  of  majority 

of  conferees,  649 
Conferees  must  be  chosen  at  proper  time, 
649 

Courts  may  review  determination  of  con- 
ference as  to  qualifications,  649 

In  general,  649 

Substitution  of  conferees,  650 
Conflict  of  laws : 

Jurisdiction  of  state  and  federal  courts, 
S56 

Congress,  see  infra.  Senators  and  Repre- 
sentatives of  the  United  States. 
Consideration : 

What  is  a  valuable  consideration  within 
English  bribery  statutes,  783 
Constitutional  law  (see  infra,  Right  of  Suf- 
frage), 608,  611,  715 
Acquiescence  of  voters,  769 
Age.  590 

Australian  ballot  laws,  581 
Authority  to  hold  elections,  563 
Citizenship,  589 

Constitutional  requirement  of  voting  in 
district  or  precinct  of  residence,  6S9 

Educational  qualifications,  592 

Fifteenth  amendment,  591 

Fourteenth  amendment,  591 

Partial  unconstitutionality  of  laws,  584 

Pauperage  as  a  disqualification,  608 

Power  of  legislature  to  submit  questions 
to  popular  vote,  567 

Property  qualification,  595 

Provisions  requiring  that  election  officers- 
shall  be  selected  from  political  parties, 
667 

Race,  591 

Registration,  611 

Registration  law,  769 

Right   of    suffrage    constitutionally  re- 
stricted, 769 
Right  to  assistance  in  marking  ballots,  700 
Statutes  providing  for  numbering  ballots, 
715 

Tie  vote  determined  by  lot,  761 
Unconstitutional  election  laws,  769 
Witness  criminating  himself,  828 
Construction  of  election  laws,  588 

Any  election,  589 

Following  construction  in  other  countries 

or  states,  588 
In  general,  588 
Inhabitants,  589 
Loyal  voteis,  589 
Majority  of  qualified  voters,  5S9 
Majority  of  voters,  589 
Majority  of  voters  voting,  589 
Meaning  of  particular  words  and  phrases, 

589 

Provisions  for  secrecy  of  the  ballot,  588 
Regulations  not  to  be  extended  by  con- 
struction, 589 
Voters,  589 

Whether  provisions  are  mandatory  or 
directory,  588 
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ELECTIONS,  cont'd. 
Contests,  SiS,  821 

Abatement  of  contest,  S25 
Amended  notice,  S23 

As  to  objections  to  nominations,  see  infra. 

Nominations. 
Before  whom  deposition  is  taken,  825 
Burden  of  proof,  823 
Burden  of  proof  as  to  giving  notice,  823 
Certificates,  765 
Congressional  cases,  820 
Construction  of  state  election  statute,  826 
Construction  of  state  statute  by  executive 

officers,  826 
Contestant  in  congressional  case,  820 
Contesting  prima  facie  case,  762 
Contests  in  parliament,  819 
Correction  by  tribunal  trying  contest,  742 
Death  of  contestant,  825 
Depositions,  824 

Dismissal  for  want  of  prosecution,  825 
Effect  of  certificate  in  contest,  765 
Effect  on  action  of  quo  warranto  of  statu- 
tory provision  for  contest,  800 
Enjoining  contest,  818 

Excuse  for  delay  in  taking  testimony,  824 
Extension  of  time  for  notice,  823 
Extension  of  time  for  taking  testimony,  824 
Failure  to  answer,  822 

Illegality  of  votes  inquired  into  in  contest, 

772 

In  Canada,  818 

In  England,  818 

Inferior  legislative  bodies,  819 

In  general,  818,  821 

Inspecting  ballots,  818 

In  the  United  States,  819 

Judgment,  826 

Jurisdiction  of  courts  of  equity  to  try  contests, 

816 

Elections  not  involving  office,  816 

In  general,  816 

Statutory  right,  816 
Manner  of  taking  testimony,  824 
Mode  of  contest,  819 
Notice,  821 

Notice  must  demand  relief,  822 

Notice  to  opposing  party,  825 

Prematurity  of  notice,  823 

Proof  of  service  of  notice,  824 

Service  of  notice,  824 

Statutory  contests,  827 

Statutory   provisions    for  congressional 

cases,  820 
Sufficiency,  821 
Sufficiency  of  notice,  821 
Taking  testimony,  824 
Testimony  not  taken  in  time  rejected,  824 
Time  extended   after  decision  in  prima 

facie  case,  823 
Time  of  giving  notice,  822 
Time  of  taking  testimony,  824 
Variance,  822 

Waiver  of  defects  in  notice,  821 

Waiver  of  maturity  of  notice,  823 

Who  may  vote  in  contest,  826 
Convention,  see  infra,  NOMINATIONS. 
Convictions,  610 

Conviction  defined,  610 
Corrupt  practices  (see  infra,  Bribery;  FrAUP; 
Undue  Influence),  791 

Burden   of    proof  that   result   was  not 
affected,  792 
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ELECTIONS,  cont'd. 
Corrupt  practices,  cont'd. 
By  agent  of  Candidate,  794 

Acts  contrary  to  directions,  794 

Candidate  may  lose  election  through 
corrupt  practice  of  agent,  794 

Candidate  must  have  known  of  and  con- 
sented to  corrupt  practices,  794 

Circumstances  showing  agency,  795 

Responsibility  of  agent,  796 

Responsibility  of  candidate  for  acts  of 
subagents,  795 

Subagents,  795 

What  will  constitute  an  agency,  795 

Wilful  ignorance  of  candidate,  794 
Colorable  appointment  as  agent,  792 
Defeated  candidate  may  be  disqualified  by 

corrupt  practices,  792 
Definition  of  corrupt  practices,  792 
Disqualification  does  not  relate  back,  792 
Effect  of  on  elections,  791 
Effect  on  individual  voter,  792 
Election    not    avoided   when  result  not 

affected  by  corrupt  practices,  791 
Evidence,  794 

Hiring  teams  or  vehicles  to  convey  voters 
to  polls,  793  • 

Sales  of  liquor  on  election  day,  793 

Tampering  with  list  of  voters,  793 
Costs,  623 

England,  623 
Counties,  see  infra,  Election  Expenses. 
Count  of  votes  (see  infra,  Canvass  of  Re- 
turns; Recount)  734 

Authority  of  election  officers  to  recount 
votes,  736 

Candidate  taking  part  in  count,  735 

Counting  votes  in  public,  736 

Duties  of  particular  officers,  734 

Effect  of  counting  votes  at  wrong  time  or 
place,  735 

Effect  of  irregularities,  734 

Express  statutory  provision  for  recount, 
736 

Immaterial  irregularities,  734 

In  general,  734 

Material  irregularities,  734 

Place  of  counting  votes,  734 

Presence    of   representative  of  political 
party,  734 

Recount  by  election  officers,  736 

Time  of  counting  vote,  734 
County  seat : 

Offer  to  county  of  buildings  or  property  to 
secure  removal  of  county  seat,  789 
Courts,  733,  741 

Appointment  of  election  officers,  666 

Jurisdiction,  856 

Jurisdiction  over  nominations.  660 
Power  of  court  to  compel  correction,  741 
Power  of  court  to  compel  production  of 

ballots  as  evidence,  733 
Criminal  law  (see  infra,  Corrupt.  Practices; 

Undue  Influence),  609,  845,  854 
Advice  of  others  as  to  qualification  to  vote, 

849 

Altering  ballots,  852 
Attempts,  849 

At  what  election  offenses  may  be  commit- 
ted, 845 

Authority  of  election  officers  to  declare 
that  a  person  has  forfeited  his  right  of 
suffrage  for  crime,  707 
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ELECTIONS,  cont'd. 
Criminal  law,  cont'd. 
Betting,  854,  856 
Bribery,  853 

Exceeding  amount  allowed  by  law  as 

election  expenses,  853 
In  general,  S53 

Offense  complete  though  object  not  at- 
tained, 853 
Offenses  at  common  law,  853 
Reception   of   compensation  by  voter 

bribery,  853 
Treating  voters,  853 
What  constitutes  bribery,  853 

Carrying  weapons,  854 

Concurrent  jurisdiction  of  state  and  fed- 
eral courts,  857 

Congress    may   punish    offenses  against 
state  statutes,  856 

Decision  of  election  officers  as  to  right  to 
vote,  849 

Disfranchisement  for  crime,  577,  609 
Effect  of  mere  irregularities,  846 
Election  must  be  legal  and  regular,  846 
Election  must  be  within  the  meaning  of 

law  creating  offenses,  846 
Evidence  of  illegal  voting,  S50 
Examples,  609,  610 
False  personation  of  voters,  849 
Fraud  in  registration,  847 
Fraudulent  intent  necessary,  851 
Ignorance  of  facts  which  disqualify,  849 
Illegal  voting,  848 
In  general,  609 
Intimidating  voters,  854 
Jurisdiction  of  courts,  856 
Jurisdiction  of  state   courts   in  federal 

cases,  856 
Keeping  saloon  open,  854 
Knowledge  of  facts,  849 
Knowledge    of    facts    which  disqualify 

equivalent  to  knowledge  of  disqualifica- 
tion, 848 
Liability  of  election  officer,  677 
Misconduct  of  election  officer,  850 

Altering  ballots,  852 

Criminally  liable  in  general,  851 

Fraud  must  be  shown.  852 

Making  false  returns,  852 

Obstructing  other  officers,  853 

Rejecting  legal  votes,  851 

There  must  be  a  wilful  disregard  of 
duty,  851 

Unlawfully  acting  as  election  officer,  851 

Vote  must  be  offered,  851 

Who  is  an  election  officer,  850 

Who  liable,  S50,  851 

Wilfulness  must  be  shown,  852 
Mistake  of  election  officer,  850 
Mormonism,  610 
Offenses  at  common  law,  845 
Over  what  offenses  United  States  courts 

have  jurisdiction,  856 
Person  procuring  false  registration,  847, 

848 

Person  registering,  847 
Power  of  Congress  to  punish  offenses  at 

congressional  election,  856 
Power  of  election  officers  to  try  question 

of  forfeiture  for  crime,  669 
Primary  elections,  846 
Purely  statutory  offenses,  843 
Registration  officer,  847 
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ELECTIONS,  cont'd. 
Criminal  law,  cont'd. 

Restoration  of  suffrage,  610 
Sale  or  gift  of  liquors,  854 
Test-oath,  610 

United  States  courts  may  punish  offenses 
intended  to  affect  elections  of  members 
of  congress,  856 
Voting  by  person  not  qualified,  848 
Voting'  more  than  once,  848 
What  consf'tutes  conviction,  610 
What  elections  are  included  within  penal 

statutes,  846 
When  act  of  voting  is  complete,  850 
Witness  criminating  himself,  S28 
Cross,  see  infra.  Marking  Ballots. 
Cumulative  voting,  574 
Deaf  and  dumb  persons,  609 
Death  : 

Contest,  825 

Death  of  majority  candidate  on  day  of 
election,  760 
Debts : 

Payment  of  debt  as  bribery,  786 
Declarations  : 

As  to  how  voters  voted,  838 
Declarations  of  persons  alleged  to  have 
voted,  835 

Declarations  of  voter  as  to  disqualifica- 
tion, 837 
Residence,  601 
Unlawful  combination,  843 
De  facto  officers,  625 

Call  by  de  facto  officer,  625 
Effect  on  the  election  of  irregularity  in 

appointment  of  election  officers,  671 
Election  officers,  671 

Election  officers  where  there  is  no  power 

to  appoint,  671 
Intruders  without  appointment,  671 
Irregularities  in  the  appointment  of  elec- 
tion officers,  671 
Time  of  appointment,  672 
Definition,  562 
Ballots,  708 
Delegation  of  authority,  625 
Calling  elections,  625 
Fixing  time  of  elections,  680 
Depositing  Ballots,  see  infra,  Ballots. 
Depositions  : 

Legislative  contests,  824 
Deserters,  609 

Destruction  of  ballots,  733,  830 
Destruction  of  ballots  and  failure  to  destroy 

them,  733 
Disclaimer  of  majority  candidate,  760 
Disfranchisement,  see  infra,  DISQUALIFICA- 
TION and  Disfranchisement;  Right  of 
Suffrage. 
Disqualification  and  Disfranchisement,  607 
Crime,  609 

Disfranchisement,  Cog 
Forfeiture  of  citizenship,  609 
In  establishing  voting  places,  689 
Number  and  location   of   voting  places, 

689 

Pauperage  in  the  United  States,  608 
Provisions  at  common  law,  607 
Removal  of  disability,  608 
Removal  of  disability  of  pauper,  608 
Want  of  mental  capacity,  608 
Domicil  (see  infra,  Residence): 
Voting  as  evidence,  24,  25 
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ELECTIONS,  cont'd. 
Dominion  of  Canada,  624 

Registration,  624 
Double  ballots,  731 
Dwelling-house,  355 
Educational  qualifications,  592, 

Constitutionality,  592 

Constitutional  provisions,  592 

Examples,  592,  593 

Inability  of  election  officers  to  read  and 

write,  670 
In  general,  592 

Invalidity  of  Australian  ballot  law  as  re- 
quiring educational  qualification,  586 
Election  Expenses,  857 

Amount  recoverable,  859 
Apportionment  of  expenses,  859 
Authority  to  incur  expenses,  857 
Exceeding  expenses  allowed  by  statute, 
853 

Registration,  857 
Special  elections,  858 

Statutes  imposing  upon  counties  expenses 
of  elections,  857 

Statutes  silent  as  to  payment  of  expenses 
directed  to  be  incurred,  858 

Who  may  be  liable  for  expenses,  857 
Election  officers  (see  infra.  Canvass  of  Re- 
turns;  Count  of   Votes;  Returns, 
665),  746 

Absence  of  election  officers,  694 

Action  for  penalty,  676 

Appointment,  665 

Appointment  by  court,  666 

Authority  and  jurisdiction  to  appoint,  666 

Ballots  not  invalidated  by  official  irregu- 
larities, 722 

Candidate  acting  as  judge,  inspector  or 
clerk,  670 

Canvassing  officers,  669 

Civil  liabilities,  673 

Compensation,  677 

Compensation    for  unnecessary  services, 

678 

Compensation  of  federal  supervisors  and 
special  deputy  marshals,  678 

Constitutionality  of  provision  requiring 
selection  of  officers  from  political  par- 
ties, 667 

Construction  of  statutes,  665 

Construction  of  statutes  conferring  com- 
pensation, 677 

Corresponding  charges  for  analogous  serv- 
ices, 678 

Criminal  liability,  677 

Custody  and  disposition  of  ballot  boxes 
and  ballots,  732 

Damages  for  wrongful  action,  676 

De  facto  election  officers,  671 

Directory  provisions,  666 

Disqualification,  669 

Duties,  668 

Duties  are  ministerial  and  not  judicial,  668 
Effect  of  errors  and  irregularities,  690 
Effect  of  failure  of  officer  to  take  oath,  672 
Effect  of  ineligibility  of  officers,  669 
Effect  of  irregularities  in  appointment  of 

officers,  671 
Election  or  appointment  of  officer,  665 
Evidence  to  show  malice,  676 
Federal  supervisors,  668 
Fraud, 690 

Improper  person  acting  with  board,  673 
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ELECTIONS,  cont'd. 
Election  officers,  cont'd. 

Improper  presiding  officer,  672 
Improper  rejection  of  votes,  773 
Inability  to  read  and  write,  670 
Indorsement  of  ballots,  714,  715 
Ineligibility,  669 
In  general,  665 

Inspectors  and  judges  ministerial  officers, 
668 

Intruders  without  appointment,  671 
Irregularities,  670 
Irregularities  in  appointment,  671 
Jurisdiction  to  pass  on  validity  of  nomina- 
tions, 658 
Less  than  proper  number  acting,  672 
Liabilities,  673 

Liability  for  failure  to  canvass  votes,  674 
Liability  for  failure  to  receive  ballot  in  the 

absence  of  malice  or  wilfulness,  675 
Liability  for  false  returns,  675 
Liability  of  assessor  for  failure  to  assess 

taxes,  674 
Liability  of  registration  officers,  674 
Malice  or  wilfulness  not  necessary,  675 
Malice  presumed,  675 
Misconduct,  667,  670 
Misconduct  of  election  officer  as  a  crime,  850 

Altering  ballots,  852 

Criminally  liable  in  general,  851 

Fraud  must  be  shown,  852 

Fraudulent  intent  necessary,  851 

Making  false  returns,  852 

Obstructing  other  officers,  853 

Rejecting  legal  votes,  851 

There  must  be  a  wilful  disregard  of 
duty,  851 

Unlawfully  acting  as  election  officer,  851 
Vote  must  be  offered,  851 
Who  is  an  election  officer,  850 
Who  liable,  850,  851 
Wilfulness  must  be  shown,  852 
Mistake,  690 

No  liability  for  rejecting  vote  where  there 
was  no  right  to  vote,  674 

Officer  civilly  liable  for  wrongful  or  mali- 
cious rejection  of  vote,  673 

Officers  not  apportioned  between  political 
parties,  670 

Omission  to  be  sworn,  672 

Petition,  666 

Powers,  668 

Powers  of  officers  in  rejecting  votes,  706 

Forfeiture  of  right  of  suffrage  for  crime, 
707 

In  general,  706 

No  discretion  to  reject  votes,  706 
(2#a.rz-judicial  powers  sometimes  vested 

in  election  officers,  707 
Refusal  to  take  oath  or  answer  ques- 
tions, 707 

Rejection  of  votes  after  reception,  707 
Viva  voce  votes,  707 
Power  to  appoint  dependent  upon  statute, 

666  - 

Power  to  try  question  of  forfeiture  for 

crime,  669 
Qualifications,  667 
Refusal  to  register  voters,  667 
Removal,  667 
Selection  by  voters,  666 
Selection  from  political  parties,  667 
Special  deputy  marshals,  668 
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ELECTIONS,  cont'd. 
Election  officers,  cont'd. 
Stamping  ballots,  714 
Statutory  penalties,  676 
Tenure,  667 

Time  of  appointment,  672 
Unreasonable  rejection,  675 
Where  there  is  no  power  to  appoint,  671 
Whether    ineligibility    vitiates  election, 

669 

Electors,  see  infra.  PRESIDENT. 
Electric-light  companies : 

Submission  of  question  as  to  purchase  of 
electric  light  plant  to  voters,  865 
Emblem,  717,  726 

Decision  as  to  use  of  party  emblem,  664 
Equitable  remedies : 

Enjoining  canvassing  of  votes,  817 

Enjoining  contest,  818 

Enjoining  issue  of  commission,  or  acting 
under  it,  818 

Enjoining  use  of  certificate,  818 

Jurisdiction  of  courts  of  equity  to  try  con- 
tests of  election,  816 

Jurisdiction  of  courts  of  equity  to  try 
contests  of  elections.  Enjoining  an 
election,  817 

To  obtain  possession  of  office,  818 
Erasure  of  numbers,  716 
Estoppel : 

Constitutionality  of  law,  774 
Evidence,  724,  827 

Attempt  to  commit  fraud,  832 

Ballots  in  proper  hands  presumed  to  have 
been  properly  kept,  831 

Best  evidence  required,  840 

Bribery,  790 

Burden  of  proof,  838 

Census  reports,  843 

Certificate  of  official,  843 

Certificate  prima  facie  correct,  828 

Circumstantial  evidence,  835 

Circumstantial  evidence  as  to  how  voter 
voted,  838 

Circumstantial  evidence  of  fraud,  833 

Communications  between  attorney  and 
client,  828 

Corrupt  practice,  794 

Declarations,  835 

Declarations  of  voter,  837,  838 

Declaration  to  prove  unlawful  combina- 
tion, 843 

Disqualification  of  voters,  836 

Documents,  843 

Evidence  of  bribery,  841 

Evidence  of  intimidation,  841 

Evidence  of  mistake  in  depositing  or  count- 
ing ballots,  839 

Evidence  to  explain  ambiguous  ballots, 
839 

Extrinsic  evidence  as  to  name  of  candi- 
date, 724 
Fraud,  832 

General  principles,  827 
Hearsay  evidence,  841 
Identifying  poll  books,  834 
Illegal  voting,  828,  850 
Impeaching  the  returns,  829 
Informal  return  corrected,  829 
Judicial  notice,  844 
Loss  or  destruction  of  returns,  829 
Malice,  844 

Matters  of  opinion,  842 
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LECTIONS,  cont'd. 
Evidence,  cont'd. 

Mere  suspicion  does  not  warrant  rejection 

of  returns,  833 
Negative  testimony  of  persons  acquainted 

in  district,  836 
Nonresidence  836 
Poll  book,  834,  835,  843 
Poll  book  contradicted  by  parol,  843 
Power  of  court  to  compel  production  of 

ballots  as  evidence,  733 
Preservation  of  ballots,  830 
Presumption,  843 

Presumption  as  to  performance  of  duty, 
844 

Presumption  as  to  regularity  of  canvass, 
844 

Presumption  of  fraud,  832 

Presumption  of  legality  of  vote  cast,  835 

Presumption  when  formalities  requisite  to 
right  to  vote  are  disregarded,  836 

Presumption  where  fraud  is  proved,  833 

Privilege  personal,  828 

Proof  in  action  for  refusing  vote,  844 

Proof  of  contents  of  return,  829 

Proof  of  disqualification  of  voters,  836 

Proof  of  how  voter  voted,  838 

Proof  of  illegality  of  vote,  835 

Proof  of  matter  of  record,  840 

Proof  of  mistake,  840 

Proof  of  naturalization,  839 

Proof  of  rejected  votes,  843 

Proof  of  who  voted,  834 

Proving  mistake  or  carelessness  in  dis- 
charge of  duty,  829 

Public  documents  admissible,  843 

Reception  of  illegal  votes,  834 

Recount  of  ballot,  830 

Refusal  to  permit  presence  of  proper 
officers,  834 

Relaxation  of  rules  of  evidence  by  legisla- 
tive bodies,  827 

Returns,  828 

Returns  controlled  by  ballots,  830 
Returns  from  improper  data,  834 
Returns  impeached  by  fraud,  832 
Returns  of  improper  officers  not  duly  cer- 
tified or  signed,  829 
Returns  prima  facie  correct,  82S 
Right  of  voter  to  contradict  ballot,  838 
Rumors,  841 
Secondary  evidence,  843 
Secrecy  of  the  ballot,  828 
Self-criminating  testimony,  828 
Statutory  provisions  as  to  preservation  of 

ballots,  831 
Sufficiency  of  proof  in  criminal  cases,  850 
Suspicious  circumstances,  835 
Taking  testimony  in  contest,  824 
Depositions,  824 
Excuse  for  delay,  824 
Manner  of  taking  testimony,  824 
Notice,  825 

Testimony  not  taken  in  time,  824 
Time  of  taking  testimony,  824 
Testimony  of  voter  as  to  his  intention, 

839 

Testimony  of  voters  as  to  their  own  dis- 
qualification, 837 
Votes  cast  not  returned,  832 
When  official  certificates  admissible,  843 
When  returns  are  illegal  or  wanting,  843 
Who  may  and  must  testify,  828 
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FXFCTTOXS,  cont'd. 
Exemplary  damages : 

Wrongful  action  of  election  officers,  676 
Exemption  from  taxation : 

Where  payment  of  taxes  is  required  as  a 
qualification  to  vote,  593 
Expenses,  see  infra,  Election  Expenses. 
Expert  and  opinion  evidence : 

Admissibility  of  opinions  of  witnesses,  842 
Failure  of  electors  to  attend  and  vote,  770 
False  personation,  849 
Family : 

Prima  facie  evidence  of  domicil,  600 
Residence  of  wife  and  family,  600 
Federal  elections,  see  infra,  President;  Sena- 
tors and  Representatives  of  the  United 
States. 

Federal    supervisors,    see    infra,  ELECTION 

Officers. 
Fifteenth  amendment,  572,  591 
Filing,  638 
Certificate  of  nomination,  654 

Duty  of  officer  to  file  nomination  certifi- 
cates, 656 
In  general,  654 
Mandatory  provisions,  655 
Time  and  place,  654 
What  constitutes,  654 
When  certificate  filed   after  time  pre- 
scribed should  be  accepted,  655 
Nomination  papers,  638 
Force,  see  infra,  Violence  and  Intimidation. 
Forfeiture  of  citizenship,  609 
Fourteenth  amendment,  572,  591 
Fraud,  619,  774 

Ballots  in  wrong  box,  772 

Effect  of  fraud,  774 

Effect  of  fraud  upon  registration,  619 

Effect  of  laches,  776 

Election  officers,  690 

Fraud  in  obtaining  commission  or  certifi- 
cate, 765 

Fraud  in  registering  as  a  criminal  offense, 
847 

Fraud  of  third  persons,  774 
Fraud  on  voters,  775 
Fraudulent  irregularities,  767 
Mandamus,  804 
Proof  of  true  vofe,  775 
Purging  or  rejecting  poll,  775 
Quo  warranto,  799 
Eeturns  Impeached  by  fraud,  832 
Evidence,  832 

Evidence  of  attempted  frauds,  832 
Excessive  votes,  833 
Facts  indicative  of  fraud,  833 
Failure  to  return  votes,  833 
In  general,  832 
Presumption  as  to  fraud,  832 
Presumption  where  fraud  is  proved,  833a 
Votes  cast  not  returned,  832 
Statements  of  the  rule  and  its  reason,  774 
Gaming : 

Bribery,  789 
Gifts,  see  infra,  Bribery. 
Governor : 

Mandamus,  804 

Mandamus  directed  to  governor,  812 

Proclamation,  626 
Habeas  corpus,  815 

Examples,  815,  816 

In  general,  815 
Heading  upon  ballot,  726 


ELECTIONS,  cont'd. 
Hearsay  evidence,  841 

Evidence  of  bribery,  841 

Evidence  of  intimidation,  841 

In  general,  841 
Hiring  teams  or  vehicles  to  convey  voters  to 

polls,  793 
Husband  and  wife : 

Present  to  wife  in  consideration  of  influ- 
encing husband,  789 

Prima  facie  evidence  of  domicil,  600 

Residence  of  wife  and  family,  600 
Idem  sonans,  725 

Name  of  candidate,  725 
Illegal  ballots,  see  infra,  Ballots. 
Illegality  and  irregularities,  766 

Acquiescence  by  voters  in  unconstitutional 
law,  769 

Constitutionality  of  election  laws,  769 
Effect  of  erroneous  rule  of  action,  768 
Effect  uncertain,  768 
Estoppel,  774 

Failure  of  electors  to  attend,  770 
Fraudulent  irregularities,  767 
General  principles,  766 
Improper  rejection  of  votes,  773,  774 
Irregularities  not  affecting  the  result,  766, 
767 

Mandatory  statutes,  768 
Scope  of  section,  766 

Statute  expressly  declaring  that  noncom- 
pliance shall  be  fatal,  768 

Unconstitutionality  of  registration  law.  769 
Illegal  voting  (see  infra,  Criminal  Law;  Evi- 
dence), 770. 

Ballots  in  the  wrong  box,  772 

Ballots  in  the  wrong  box  by  fraud  or  mis- 
take of  officers,  772 

Ballots  in  the  wrong  box  by  mistake  of 
voter,  772 

Effect  of  illegal  vote,  770 

Effect  where  result  is  not  affected,  770 

Effect  where  vote  is  affected,  770 

Illegality  of  votes  inquired  into  in  contest, 
772 

Nonobservance  of  preliminary  require- 
ments, 770 

Prima  facie  illegal  votes,  771 

Purging  the  polls,  772,  773 

Vote  at  wrong  place,  770 

Vote  at  wrong  time,  770 

Votes  admitted  without  registration  or 
proof  of  qualification,  771 

Votes  given  in  improper  manner,  770 

What  makes  voting  illegal,  770 

Where  it  does  not  appear  for  what  votes 

were  cast,  771 
Indians : 

Residents  of  Indian  reservation,  607 

Whether  qualified  voters,  591 
Inhabitants,  589,  590 
Initial,  724 

Name  of  candidate,  724 
Injunction ; 

Enjoining  canvassing  votes,  817 

Enjoining  contest,  818 

Enjoining  holding  an  election,  817 

Enjoining  issue  of  commission,  or  acting 
under  it,  818    ,  • 

Enjoining  use  of  certificate,  818 

Injunction  against  issuance  of  certificate 
of  election  pending  mandamus  proceed- 
ings, 808 
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ELECTIONS,  cont'd. 
Injunction,  cont'd. 

Prohibition  against  injunction,  815 
Ink,  marking  ballots,  721 
Insanity,  608 

Deaf  and  dumb  persons,  609 

Degree  of  mental  capacity  required  as  a 
voter,  608 

Lucid  intervals  in  lunacy,  609 

Senility,  608 

Want  of  mental  capacity  as  a  disqualifica- 
tion, 608 
Inspecting  ballots,  818 

Inspectors,  see  infra,  ELECTION  OFFICERS. 
Insufficient  facilities  for  voting,  583 
Intent,  see  infra,  Residence. 

Bribery,  784 
Interpretation,  see  infra,  CONSTRUCTION  OF 

Election  Laws. 
Intimidation,  see  infra,  VIOLENCE  AND  IN- 
TIMIDATION. 
Intoxicating  liquors : 

Corrupt  practice,  793 

Criminal  offenses,  854 

Keeping  saloons  open,  854 

Sale  of  liquor,  854 
Irregularities,  see  infra.  Illegality  AND  Ir- 
regularities. 
Joinder  of  parties : 

Quo  warranto,  802 
Judges,  see,  infra.  Election  Officers. 
Judgment : 

Contest,  826 
Judicial  notice,  844 
Jurisdiction : 

As  to  objections  to  nominations,  see  infra, 
Nominations. 

Criminal  offenses,  856 

Concurrent  jurisdiction,  856,  857 

Jurisdiction  of  state  courts,  856 

Over  what  offenses  federal  courts  have 

jurisdiction,  856 
Power  of  congress,  856 
Jurisdiction  of  courts  of  equity  to  try  contests,  816 

Elections  not  involving  office,  816 

In  general,  816 

Statutory  right,  816 
Labor : 

Furnishing  or  promising  employment  as 
bribery,  786 

Labor,  intimidation,  779 
Laches : 

Effect  of  laches,  776 
Landlord  and  tenant : 

Undue  influence,  791 
Leases : 

Bribery,  783 
Legislature,  see  infra,  RIGHT  OF  SUFFRAGE. 
Lists,  696 
Loans : 

Bribery,  786 
Lot,  tie  votes,  761 
Loyal  voters,  589 

Majority,  see  infra,  VOTE  NECESSARY  TO  A 

Choice. 

Majority  of  qualified  voters,  589 
Majority  of  voters,  589 
Majority  of  voters  voting,  589 
Malice : 

Evidence,  844 

Evidence  to  show  malice,  676 
Presumption,  675 

Refusal  to  receive  ballot  of  elector,  675 
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ELECTIONS,  cont'd. 
Mandamus,  614,  740,  803 

Administration  of  oath  of  office,  804 

Approval  of  official  bond,  804 

At  what  time  writ  will  be  awarded,  810 

Board  of  canvassers,  804 

Canvass  of  vote  at  illegal  election,  809 

Certifying  the  result  of  election,  804 

Consent  of  persons  to  assumption  of 
office,  804 

Determination  of  tie  vote,  806 

Effect  of  adjournment  of  board  of  can- 
vassers, 808 

Effect  of  issuance  of  prior  certificate,  811 

Effect  of  returns,  807 

For  what  office    canvass  may  be  com- 
pelled, 810 
Fraud  in  election,  804 
Governor,  804 
Illegality  of  election,  811 
Ineligibility  of  candidate  elected,  811,  813 
In  general,  803 

Injunction  against  issuance  of  certificate 
of  election  pending  mandamus  proceed- 
ings, 808 

Irregularities  in  conduct  of  election,  807 

Issuance  of  prior  commission,  adequate 
remedy  by  contest,  812 

Mandamus  directed  to  governor,  812 

Mistake  of  law  by  respondent  as  to  juris- 
diction, 814 

Parties  defendant,  814 

Performance  of  ministerial  duties,  S03 

Recanvass,  807 

Rejection  of  illegal  returns,  808 
Relator,  814 

Relator's  title  in  issue,  813 
Removal  of  member  of  board  of  canvass- 
ers, 809 

Returns   in  obedience   to  writ  of  man- 
damus, 740 
To  compel  appointment  of  officers,  805 
To  compel  call  of  election,  805 
To  compel  canvass,  806 
To  compel  exception  of  vote,  803 
To  compel  forwarding  of  returns,  806 
To  compel  giving  certificate  of  election, 
810 

To  compel  issue  of  commission,  812 
To  compel  registration  of  qualified  voter, 
805 

To  enforce  right  to  register,  614 
To  obtain  possession  of  books,  813 
To  obtain  possession  of  office,  812,  S13 
To  obtain  possession  of  public  buildings, 
813 

To  try  title  to  office,  813 
To  whom  the  writ  may  issue,  804 
Unlawful  removal  from  office,  813 
Marking  ballots,  717,  726 
Accidental  marks,  728 
Blank  spaces  for  persons  not  nominated,  717 
Example,  717 

Right  to  vote  for  person  not  nominated, 
717 

Statutory  provision,  717 
Example,  717 
Illegality  in  ballots,  726 
Illegal  marks,  726,  727 
Marks  designed  to  destroy,  726 
Pasters,  729 

Right  to  vote  for  person  not  nominated, 
717 
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ELECTIONS,  cont'd. 
Marking  ballots,  cont'd. 

Statutory  provision,  717 

Voter's  name  upon  the  ballot,  729 
Master  and  servant : 

Furnishing  or  promising  employment  as 
bribery,  786 

Threats  of  loss  of  occupation,  779 

Undue  influence,  791 
Military  law,  609 

Deserters,  609 

Soldiers'  voting  place,  582 
Minority  cannot  nominate,  648 
Misnomer,  723 
Mistake,  723,  724,  749 

Authority  of  canvassers  to  correct  mis- 
takes in  names  of  candidates,  749 

Ballots  in  the  wrong  box,  772 

Election  officers,  690 

Evidence   of   mistake   in   depositing  or 

counting  ballots,  839 
Inaccuracy   in   designation  of  office  or 

proposition,  725 
Name  of  candidate,  723,  724 
Proof  of  mistake,  840 
Mormonism,  610 

Municipal  corporations  (see  infra,  ELECTION 
Expenses): 
Application  of  Australian  Ballot  Law  to 

municipal  elections,  586 
Property  qualification,  596 
Qualifications,  577 
Mutilated  ballots,  731 
Name,  617,  723,  729 
Candidate,  653 

Christian  name  not  given  in  full,  723 
Electors'  nominee  cannot  use  party  name, 

639 

Erroneous  spelling  of  names,  617 
Extent  of  deviation  permissible,  724 
Extrinsic  evidence  admissible,  724 

Idem  sonans,  725 

Illustrations  of  imperfections  in  name, 
723-728 

Imperfections  in  name  of  candidate,  723 
Misnomer,  724 

Mistake  in  candidate's  name,  723 
Mistake  in  initial,  724 
Mistake  in  suffix,  724 
Name  of  candidate  upon  ballot,  723 

Christian  name  not  given  in  full,  723 
Extent  of  deviation  permissible,  724 
Extrinsic  evidence  admissible,  724 

Idem  sonans,  725 

Illustrations  of  imperfections  in  name, 
723-728 

Imperfections   in  name  of  candidate, 

723 

Misnomer,  724 

Mistake  in  candidate's  name,  723 
Mistake  in  initial,  724 
Mistake  in  suffix,  724 
Omission  of  candidate's  name,  723 
Only  surname  given,  723 
Omission  of  candidate's  name,  723 
Only  surname  given,  723 
Voter's  name  upon  the  ballot,  729 
Name  of  political  party  : 

Ballots,  709 
Naturalization  : 

Proof  of  naturalization,  839 
Navy  yards,  607 
New  elections,  683 


ELECTIONS,  cont'd. 
Nominations,  633,  641,  717 
Abbreviation,  637 
Acknowledgment,  637 
Affidavit,  638 

All  voters  must  be  represented  in  nomi- 
nating convention,  645 
Alterations,  637 

Amalgamation   with  other  conventions, 

649 

Amendment,  640,  642 

Amendment  of  affidavit,  638 

Blank  spaces  for  persons  not  nominated,  717 

Example,  717 

Right  to  vote  for  persons  not  nomi- 
nated, 717 

Statutory  provision,  717 
Candidate   of  regular  party  cannot  be 

nominated  by  petition,  707,  711 
Candidates  nominated  by  electors  cannot 

appear  on  ballot  as  party  nominees,  639 
Caucus  of  voters,  643,  651 

In  general,  651 

Manner  of  conducting,  651 

Must  be  held  in  designated  place,  651 
Certificates  of  nomination,  652 

Address  of  candidate,  653 

Amendment,  653 

Business  of  candidate,  653 

Certificate  must  be  sworn  to,  654 

Certificate  need  contain  nothing  beyond 
what  the  statute  requires,  652 

Certificate  should  show  o.nce  for  which 
nomination  is  made,  652 

Duty  of  officer  to  file  nomination  certifi- 
cates, 656 

Execution,  654 

Filing,  654 

Form,  652 

Modification  of  requirements  to  suit  cir- 
cumstances, 653 
Name  of  candidate,  653 
Nomination  to  fill  vacancy,  653 
Presiding  officer  and  secretary  must  sign 

certificate  of  nomination,  654 
Provision   as   to   filing  certificates  of 

nomination  mandatory,  655 
Signing,  654 

Statutory  provisions  directory  only,  652 
Time  and  place  of  filing,  654 
When  certificate  filed  after  time  pre- 
scribed should  be  accepted,  655 
Certifying  nominations  to  be  placed  on 

ballot,  656 
Committee,  650 

Authority  to  fill  vacancy,  650 
Authority  to  have  candidates  already 
nominated  placed  on  independent  bal- 
lots, 650 

Committee  must  act  as  a  body,  650 
Committee  on  credentials,  647 
In  general,  650 

Power  of  committee  to  make  original 

nominations,  650 
Revocation  of  nomination  by  committee, 

651 

Revocation  of  power,  651 
Conduct  of  convention,  64S 
Conference,  649 
Candidate  must  receive  vote  of  majority 

of  conferees,  649 
Conference  must  be  chosen  at  proper 
time,  649 

4  Volume  X. 


Elections. 


INDEX. 


Elections. 


ELECTIONS,  cont'd. 
Nominations,  cont'd. 
Conference,  cont'd. 

Courts  may  review   determination  of 

conference  as  to  qualifications,  649 
In  general,  649 
Substitution  of  conferees,  650 
Constitutionality  of  provisions  in  Austra- 
lian Ballot  Law  as  to  legal  nominations, 
587 

Convention  must  be  regularly  called  and 

delegates  regularly  chosen,  643 
Credentials  of  delegates,  647 
Definition  of  primary  meeting,  643 
Delegates  must  be  qualified  under  party 
rules,  647 

Designation  as  nominee  of  a  party,  639 
Direct  nomination  by  electors,  634 
Duty  of  officer  to  file  nomination  certifi- 
cates, 656 

Effect  of  nominators  participating  in  an- 
other nomination,  635 
Election  dispensed  with  where  no  more 

candidates  than  vacancies,  633 
Election  expenses  of  officers,  658 
Election  must  be  conducted  by  recognized 

party  authorities,  645 
Election  must  be  fairly  conducted,  646 
Election  of  delegates,  645 
Elective  franchise  not  impaired,  633 
Electors'  nominee  cannot  use  party  name, 
639 

England,  633 
Example,  717 

Filing  of  nomination  papers,  638 

Form  of  nomination  papers,  636 

Improper  designation  in  nomination 
papers,  640 

Minority  cannot  nominate,  648 

Nominating  agencies,  642 

Nominating  convention,  643 

Nomination  paper  not  confined  to  a  single 
sheet,  636 

Nomination  papers,  636 

Nomination  papers,  substantial  compli- 
ance with  statute,  636 

Nominations  must  be  placed  on  ballots, 
657 

Nominations   of    majority    faction  sus- 
tained, 649 
Notice  of  election  of  delegates,  645 
Number  of  electors  necessary  to  nominate, 
634 

Oath  of  qualification  and  residence,  638 
Objections  to  nominations,  658 

Acquiescence,  662 

Agreement  of  candidates  or  factions,  660 
Agreement  to  abide  by  decision  of  party 

tribunals,  662 
Appeals,  664 

Certificate  or  nomination  paper  prima 

facie  evidence  of  nomination,  663 
Conclusiveness  of  officer's  decision,  660 
Courts  cannot  pass  upon  matters  as  to 
which  they  have  no  grant  of  jurisdic- 
tion, 661 

Decision  as  to  use  of  party  emblem,  664 
Decision  between  rival  factional  nomi- 
nations, 664 
Evidence,  663 

Finality  of  decision  of  party  tribunals, 
661 

Jurisdiction,  660 

10  C.  of  L. — 80  I2( 


ELECTIONS,  cont'd. 
Nominations,  cont'd. 

Objections  to  nominations,  cont'd. 
Jurisdiction  must  be  invoked  in  manner 

prescribed  by  statute,  660 
Jurisdiction  to  pass  on  the  validity  of 

nominations,  658 
Nominations    cannot    be  collaterally 

attagked,  664 
Notice  of  objections,  662 
Objections  must  be  material,  663 
Objections  must  be  specific,  663 
Officer  may  pass  upon  matters  both  of 

form  and  of  substance,  659 
Officer  may  pass  upon  matters  of  form 

only,  659 

Officer's  decision  upon  matters  of  form 
final,  660 

Officer's  decision  upon  matters  of  sub- 
stance reviewable,  660 

Officers  without  power  to  pass  on  nomi- 
nations, 658 

Party  tribunals,  661 

Rival  nominations  by  contending  fac- 
tions of  a  party,  664 

Service  of  notice  of  objections,  662 

Time  for  objecting,  662 

What  officer  may  pass  on  nominations, 
658 

When  vote  cast  at  primary  may  be  de- 
cisive of  contest,  663 
Who  are  party  authorities,  661 
Who  may  raise  objection,  662 

Object  of  nominations,  633 

Officers,  656 

Organization,  648 

Party  nominations,  641 

Party  rules,  642 

Person  not  nominated  cannot  be  elected, 

633 
Petition,  711 
Place  of  meeting,  647 

Powers  and  duties  of  various  officers,  656 
Presumption  of  authority  to  nominate,  642 
Primary  election,  643,  651 
Provisions  as  to  nominations,  576 
Provisions  for  party  nominations  by  dele- 
gates does  not  prohibit  nominations  by 
party  caucus,  643 
Publication  of  nominations,  657 
Qualifications  of  delegates,  647 
Qualifications  of  nominators,  635 
Qualifications  of  nominee  need  not  be  set 

forth,  637 
Ratification,  642 

Representation  the  underlying  principle 
of  nominating  conventions,  644 

Residence  of  nominators,  635 

Restrictions  on  use  of  party  name  in 
Pennsylvania,  640 

Returning  nomination  papers  for  amend- 
ment, 656 

Revocation  of  nominations,  649 

Right  to  have  name  upon  official  ballot, 
710 

Right  to  nominate  founded  upon  right  to 

vote,  635 

Right  to  vote  for  person  not  nominated, 
717 

Rival  delegations,  646 
Setting  out  name  of  nominee,  636 
Signature    invalidated    by  subsequently 
participating  in  another  nomination,  635 
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KliKCTIOXS,  cont'd. 
Nominations,  cont'd. 
Signing,  637 
Statutory  provision,  717 
Statutory  provisions  as  to  who  may  nomi- 
nate, 633 
Tie  vote,  647 
Time  of  election,  647 

Undue  inlluence  to  secure  nominations, 
79 1 

United  States,  633 

Voter  not  restricted  to  nominees,  633 
What  nominations  must  be  certified,  657 
What  officers  may  pass  on  nomination,  658 
What  parties  may  nominate,  641 
Who  may  be  nominated,  642 
Who  may  call  convention,  644 
Who  may  nominate,  633 

Nonresidence  (see  infra,  Residence): 
Evidence,  836 

Notice  (see  infra,  Registration): 
Depositions,  825 
Objections  to  nominations,  662 

Notice  of  election  of  delegates  to  nominat- 
ing convention,  645 

Notice  or  proclamation,  625 
Actual  knowledge,  629 
Actual  notice,  626 

By  whom  notice  must  be  given,  630 
Circumstances  rendering  notice  necessary, 

628 

Defects  in  notice,  630 
Defects  in  posting  or  publishing,  632 
Departure  from  purpose  stated  in  notice, 
631 

Elections  to  fill  vacancies,  627 
Elections  upheld  when  there  was  knowl- 
edge of  vacancy,  627 
Form  and  sufficiency  of  notice,  629 
General  elections,  627 

Impossibility  of  giving  statutory  notice,  627 

In  general,  625 

Length  of  time  of  notice,  630 

Length  of  time  of  publication,  632 

Necessity  for  notice  of  election,  625 

Partial  want  of  notice,  627 

Places  of  posting,  632 

Proclamation  of  governor,  626 

Publication  of  notice,  632 

Qualification  of  rule,  626 

Result  not  affected,  629 

Result  not  affected  by  want  of  notice,  626 

Special  elections,  626,  628,  629 

Statement  of  purpose  of  election,  631 

Statutes  applying   to  general  elections 

only,  630 
Statutory  notice  impossible,  627 
Substantial  compliance  with  statute  suffi- 
cient, 631 
Sufficiency  as  to  time,  630 
Time  and  place  fixed  by  law,  625 
Time  and  place  not  fixed  by  law,  626 
Time  rf  election  must  be  fixed,  630 
Vacancies  to  be  filled  at  general  election, 
628 

What  is  required  to  be  stated  in  notice, 
631 

When  no  time  is  fixed,  630 

Numbering  ballots,  715 

Oath,  610,  638 

Challenge  and  proof  of  qualification,  705 
Effect  of  failure  to  election  officers  to  take 
oath,  672 
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ELECTIONS,  cont'd. 
Oath,  cont'd. 

Mandamus  10  compel  administration  of 

oath,  804 
Nomination  by  electors,  638 
Oath  or  declaration  to  be  made  by  voter 

who  desires  assistance  in  marking  his 

ballot,  701 
Refusal  of  voter  to  take  oath,  705 
Rejection  of  votes  in  absence  of  oath,  705 
Requirement  of  oath  as  to  qualifications, 

575 

Test-oath,  610 

Offenses  against  election  laws,  see  infra,  CRIMI- 
NAL Law. 

Offer  of  Bribe,  see  infra,  BRIBERY. 

Officers,    see    infra.    Election  Officers; 
Nominations;  Registration. 

Opinions  of  witnesses,  842 

Paper,  727 

Parol  evidence,  724 

Name  of  candidate,  724 
Poll-book  contradicted  by  parol  evidence, 
843 

Parties  (see  infra,  Nomination): 

Mandamus,  814 

Quo  warranto,  801 
Party  emblems,  717,  726 

Decision  as  to  use  of  party  emblem,  664 
Party  name : 

Electors'  nominee  cannot  use  party  name, 

639 
Passes : 

Bribery,  788 
Pasters,  729 

Pauperage  and  pauper  laws : 

Pauperage  as  a  disqualification,  604,  607 

At  common  law,  607 

Constitutional  provision,  608 

In  the  United  States,  607 

Removal  of  disability,  608 
Payment,  see  infra,  Bribery. 
Payment  of  taxes,  see  infra.  Taxation. 
Penalty : 

Action  against  election  officer  for  statutory 

penalties,  676 
Pencil,  marking  ballots,  721 
Petition,  see  infra,  NOMINATIONS. 

Petition  for  holding  election,  625 
Place  of  abode,  598 
Place  of  canvassing  returns,  750 
Place  of  counting  votes,  734 
Place  of  holding  elections,  684 

Change  of  polling  place  by  court  on  peti- 
tion, 687 

Constitutional  requirement  of  voting  in 
district  or  precinct  of  residence,  687 

Disfranchisement  of  voters  in  establishing 
voting  places,  689 

Effect  of  too  many  polling  places,  685 

Election  at  place  fixed  without  authority, 
686 

Election  at  unauthorized  place,  684 
Establishing  and  changing  precincts  and 

voting  places,  687 
Illustrations,  684 
In  general,  684 

Legislature,  power  to  fix  place,  575 
Mode  of  establishing  or  changing  precinct 

and  voting  place,  687 
Number  and  location  of  voting  places,  6S9 
Opening  and  closing  polls,  691 
Place  of  election  must  be  fixed,  684 
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ELECTIONS,  cont'd. 

Place  of  holding  elections,  cont'd. 
Power  to  fix  place,  686 
Right  of  voter  to  fix  place,  686 
Time  of  establishing  and  changing  pre- 
cincts and  voting  places,  687 
Two  polling  places  instead  of  one,  685 
View  that  voting  place  may  be  outside  of 

district  or  precinct,  6S8 
Voting  in  right  place  after  voting  in  wrong 

place,  686 
Voting  in  wrong  place,  6S5 
Where  the  change  is  a  necessary  one,  685 
Where  voting  places  may  be  established, 
687 

Whether  votes  cast  in  voting  place  outside 
of  precinct  are  illegal,  688 
Place  of  Voting,  582 

Examples,  582 

In  general,  582 

Soldiers'  voting  place,  582 

Vote  at  wrong  place,  770 
Police : 

Presence  of  police  at  polls,  695 
Poll  books  : 

Contradicted  by  parol,  843 
Evidence,  834 
Failure  to  file,  619 

Polling  places,  see  infra,  Place  OF  HOLDING 

Elections. 
Polls : 

Opening  and  closing  polls,  691 

Adjournment  or  recess,  693 

Closing  polls  too  soon,  692 

Delay  in  opening  polls,  692 

Delay  in  the  absence  of  prejudice,  692 

Delay  resulting  in  prejudice,  692 

Fixing  time,  691 

Formalities  before  closing  polls,  693 

Holding  open  too  long,  693 

Hours  for  voting  greatly  shortened,  693 

Provisions  of  statutes  directory  only,  693 
Presence  of  officer,  694 
Presence  of  police  at  polls,  695 
Presence  of  third  persons  in  polling  place,  794 

In  general,  694 

Intimidation  by  police,  696 

Presence  and  authority  of  United  States 
supervisors,  690 

Presence  of  police,  695 
Purging  or  rejecting,  775 
Poor  and  poor  laws,  607 

Inmates  of  poor  house,  604 
Posting,  632 

Defects  in  posting  or  publishing  notices, 

632 

Posting  notices,  632 
Posting  lists  of  electors,  619 
Length  of  time  of  publication,  632 
Precincts,  see  infra.  Place   of  Holding 

Elections. 
Presence  of  officers,  694 
Presence  of  others  than  officers,  694 

In  general,  694 

Intimidation  by  police,  696 

Presence  and  authority  of  United  States 
supervisors,  6qo 

Presence  of  police,  695 
President,  565 

Constitutional  provisions  as  to  choice  of 
electors,  565 

Electors  for  president  and  vice-president, 
565 

12 


ELECTIONS,  cont'd. 
President,  cont'd. 

Power  of  state  legislatures  as  to  choice  of 

electors,  566 
Quo  warranto  as  to  presidential  electors, 

797 

Presumptions,  843 

Ballots  in  proper  hands  presumed  to  have 

been  properly  kept,  831 
Bribery,  790 

Discretion  of  officers,  844 
Electors  voted,  844 
Fraud,  832,  833 
In  general,  843 
Legality  of  vote  cast,  835 
Performance  of  duties,  844 
Presumption  against  intention  to  waste, 
759 

Regularity  of  canvass,  844 
Primary  election,  see  infra,  Nominations, 
652 

Prisoners,  605 

Private  international  law : 

Jurisdiction  of  state  and  federal  courts, 

856 

Privileged  communications : 

Attorney  and  client,  828 
Proclamation  (see  infra.  Notice  or  Procla- 
mation), 624 
Production  of  documents,  733 

Power  of  court  to  compel  production  of 
ballots  as  evidence,  733 
Prohibition,  815 

Against  injunction,  815 

Canvassing  boards,  815 

Examples,  815 

In  general,  815 

Supreme  court  of  the  United  States,  815 

To  restrain  issuance  of  commission,  815 
Property  qualifications,  595 

Colorable  transfers  of  property,  596 

Constitutional  inhibition,  595 

General  elections,  595 

Local  elections,  595  % 

Municipal  elections,  596 
Publication,  632 

Defects  in  posting  or  publishing  notices, 
632 

Length  of  time  of  publication,  632 
Publication  of  notice  of  election,  632 
Public  officers,  see  infra,  ELECTION  OFFICERS; 

Registration. 
Purging  or  rejecting  poll,  775 
Purging  the  polls,  773 
Qualifications : 
Challenge  and  proof  of  qualification,  579,  705 
Defects  in  affidavits,  706 
Examples,  705,  706 
In  general,  705 
Refusal  to  take  oath,  705,  706 
Rejection  of  votes  in  absence  of  oath  or 

affidavit,  705 
Votes  received  without  proper  proof  not 
to  be  counted,  706 
Conferring  right  of  suffrage  on  women,  578 
Disfranchisement  for  crime,  577 
Extension  of  qualifications,  577 
Extension  of    time  under  constitutional 

authority,  578 
Inability  of  election  officers  to  read  and 
write,  670 

Legislature  cannot  add  to  or  change  con- 
stitutional qualifications,  576 
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ELECTIONS,  cont'd. 
Qualifications,  cont'd. 
Malice,  675 

Municipal  elections,  577 
Offices  created  by  legislature,  578 
Property  qualifications,  577 
Provisions  as  to  qualifications  of  voters, 
576 

Provisions  for  registration  and  for  proof  of 

qualification,  579,  705 
Change  of  residence  after  registration, 

580 

Express  constitutional  provisions,  579 

In  the  absence  of  constitutional  provi- 
sions, 579 

Local  registration  laws,  580 

Reasonable  registration  laws  may  be 
enacted  without  express  authority, 
579 

Regulations  must  be  impartial,  581 
Requirement  in  conflict  with  constitu- 
tion, 581 

Requirement  of  registration  a  fixed  time 
before  election,  581 

Unreasonable  and  unconstitutional  reg- 
istration laws,  580 
Requirement  of  oath  as  to  qualification 

575 

Residence,  577 

Restriction  of  qualifications,  576 

School  elections,  577 

Special  elections,  577 

Time  of  possessing  qualifications,  577 

Waiver  by  acceptance  of  office,  579 

Qualifications  of  electors,  see  infra,  Age; 
Citizenship;  Educational  Qualifica- 
tions; Property  Qualifications;  Race; 
Residence;  Sex;  Taxation. 

Quo  warranto,  796 

Canvassing  returns,  799 
Character  of  office,  796 
City  councils,  797 

Common  law  remedy  for  ousting  a  person 

usurping  a  public  office,  796 
Conclusiveness  of  tribunal's  action,  801 
Decision  of  court  in  granting  of  leave,  801 
Defendant,  802 
Definition  of  office,  796 
Effect  of  constitutional  power  conferred 

on  courts,  800 
Effect  of  statutory  provision  for  contest, 

800 
Fraud, 799 

Going  behind  returns,  799 

In  general,  796 

Interest  of  relator,  801 

Joinder  of  parties  in  same  writ,  802 

Judicial  offices,  797 

Legality  of  election  tested,  799 

Legislative  office,  797 

Magnitude  of  office,  797 

Mayor,  796 

Mere  employment,  797 
Military  offices,  797 
Parties,  801 
Plaintiff,  801 
Presidential  electors,  797 
Recount  of  ballots,  799 
Relator,  801 

Relator  must  have  some  interest,  802 
Statutory  remedy  cumulative,  800 
Sufficiency  of  relator's  interest,  802 
Want  of  relator,  801 


ELECTIONS,  cont'd. 
Race,  591 

Chinese,  591 

Constitutional  limitations  to  white  per- 
sons, 591 

Fifteenth  amendment,  591 

Fourteenth  amendment,  591 

Indians,  591 
Ratification  of  nomination,  642 
Recanvass  (see  infra,  Mandamus),  750 

Express  statutory  provisions,  751 

In  general,  750 

Mandamus,  807 

Power  of  canvassing  officers,  750 

Power  of  courts,  751 

Power  of  officer,  750 
Recess,  693,  746 

Canvassing  boards,  746 
Recording,  see  infra,  REGISTRATION. 
Recount,  750 

Express  statutory  provisions,  751 

In  general,  750 

Power  of  canvassing  officers,  750 
Power  of  courts,  751 
Power  of  officer,  750 
Quo  warranto,  799 
Recount  of  ballots,  830 
When  allowed,  830 
Recount  by  election  officers,  736 
Registration,  611 

Amendment  of  claim  in  England,  621 
Applicability  of  general  registration  laws 

to  particular  elections  and  places,  611 
Appointment  of  registrars,  612 
Books,  696 
Canada,  624 
Check  lists,  696 

Compliance   with   statutory  compliance, 

615 

Conclusiveness  of  register  as  to  right  to 

vote,  616 

Consolidating  appeals  in  England,  623 

Correction  of  register,  613 

Correction  of  voter's  list  in  England,  621 

Cost  of  appeal  in  England,  623 

Costs  in  England,  623 

Costs  of  review  in  England,  623 

Description  of  list  when  there  are  several 

in  England,  622 
Description  of  objector  in  England,  622 
Description  of  voter  objected  to  in  Eng- 
land, 621 

Description  of  voter's  qualification  in  Eng- 
land, 620 

Effect  of  noncompliance  with  registration 
laws  and  irregularities  on  vote  or  elec- 
tion, 618 

Effect  of  registration  fraud  upon  election, 

619 

Election  expenses,  857 
England,  620 

Erroneous  spelling  of  names,  617 

Failure  to  file  poll  books,  619 

Failure  to  post  lists  of  electors,  6rg 

Failure  to  register,  617 

Failure  to  use  registry  or  check  list  in 

absence  of  prejudice,  696 
Failure  to  use  registry  or  check  list  where 

prejudice  results,  696 
Final  register  in  England,  623 
Fraud  in  registering  as  a  criminal  offense, 

847 

Illegal  voting,  771 
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ELECTIONS,  cont'd. 
Registration,  cont'd. 

Immaterial   irregularities  do  not  vitiate 

vote,  618 

Impossibility  to  make  register,  619 
Inspection  of  register,  614 
In  the  United  States,  611 
Intimidation  of  registrars,  620 
Irregularities,  617,  618 
Liability  of  officer  for  refusal  to  allow  reg- 
istration, 674 
List,  696 

List  of  voters  in  England,  620 

Local  option  elections,  612 

Mandamus  to  compel  registration  of  qual- 
ified voters,  805 

Mandamus  to  enforce  right  of  register,  614 

Material  irregularities  will  vitiate  vote  or 
election,  618 

Mere  neglect  to  make  register,  619 

Necessity  for  enactment  or  registration 
laws,  611 

Noncompliance  with  registration  laws,  618 
Notice  of  appeal  in  England,  623 
Notice  of  claim  to  vote  in  England,  620 
Notice  of  objection  in  England,  621 
Oath  administered  to  applicants  for  regis- 
tration, 615 
Paper  books  in  England,  623 
Persons  entitled  to  register,  614 
Power  of  barrister  in  England,  622 
Power  of  judge  to  strike  from  or  add  to 
list,  613 

Power  of  revising  barrister  in  England, 
622 

Power  to  enact  registry  laws,  611 
Presumption  in  favor  of  compliance  with 
law,  619 

Provisions  for  registration  and  for  proof  of 
qualification,  579 

Change  of  residence  after  registration, 
580 

Express  constitutional  provisions,  579 
In  the  absence  of  constitutional  provi- 
sions, 579 
Local  registration  laws,  580 
Reasonable  registration   laws  may  be 
enacted  without  express  authority,  579 
Regulations  must  be  impartial,  581 
Requirement  in  conflict  with  constitu- 
tion, 581 

Requirement  of  registration  a  fixed  time 

before  election,  581 
Unreasonable  and  unconstitutional  reg- 
istration laws,  580 
Qualification  as  to  right  to  vote  in  Canada, 
624 

Qualification  of  registrars,  613 
Questions  asked  of  applicant,  616 
Refusal  to  register  voters,  667 
Registering  officers  ?«mot- judicial  officers, 
620 

Registration  in  England,  620 
Review  of  barrister's  decisions  in  England, 
623 

Review  on  appeal  in  England,  623 
Revising  barrister  in  England,  621 
Service  by  posting  in  England,  622 
Service  of  notice  in  England,  621,  622 
Setting  aside  of  registration  by  governor, 
617 

Signature  of  notice  in  England,  621 
Special  elections,  611 
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ELECTIONS,  cont'd. 
Registration,  cont'd. 

Statement  of  grounds  of  objection  in  Eng- 
land, 621 

Stating  place  of  objector's  abode  in  Eng- 
land, 622 
Tenure  of  registrars,  613 
Time  of  registration,  615 
Unconstitutionality  of  statute,  769 
Vote  necessary  to  a  choice,  760 
What  constitutes  a  registration  law,  612 
Registration  books,  696 
Relator : 

Quo  warranto,  801 
Religion : 

Social  and  religious  intimidation,  779 
Undue  influence,  791 

Remedies  in  election  cases,  see  infra,  CONTESTS; 
Equitable  Remedies;  Habeas  Corpus; 
Mandamus;  Prohibition;  Quo  War- 
ranto. 

Repeal  of  election  laws,  563 
Residence,  596 

Act  and  intent  must  concur,  599 
Affidavit  of  intention,  600 
Burden  of  proof  as  to  residence,  605 
Burden  of  proof  upon  soldiers,  605 
Change  must  be  absolute,  599 
Change  must  be  permanent,  599 
Change  of  residence  after  registration,  580 
Change  of  residence  must  be  actual,  599 
Citizenship,  590 
Conditional  removal,  599 
Constitutional  requirements,  596 
Constitutional  requirements  of  voting  :a 

district  or  precinct  of  residence,  689 
Declarations  of   intention,  whether  con- 
clusive, 600 
Definition,  598 

Domicil  continues  until  a  new  one  is  ac- 
quired, 598 
Domicil  of  laborers,  603 
Finality  not  essential,  602 
Home  for  aged  men,  605 
How  residence  may  be  lost  or  acquired, 
599 

How  soldiers  may  acquire  residence,  606 
How  students  may  acquire  residence,  606 
Indian  reservations,  607 
In  general,  596 
Inmates  of  poorhouses,  604 
Intent,  599 

Itinerant  laborers,  603 
Itinerant  persons,  598 
Leaving  former  residence,  600 
Maryland  statute,  600 
Military  reservations,  607 
Permanent  abode,  598 
Personal  presence  not  sufficient,  599,  601 
Person  cannot  have  two  domicils  at  once, 
598 

Person  permanently  residing  in  an  alms- 
house, 605 

Persons  employed  in  service  of  the  United 

States,  604 
Power  of  legislature  to  require  as  qualifi- 
cation, 577 

Presumption  is  against  student's  right  to 

vote,  605 
Prisoners,  605 

Purpose  of  the  requirement,  597 
Qualifications  not  cumulative,  597 
Residence  for  particular  purposes,  603 
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ELECTIONS,  cont'd. 
Residence,  cont'd. 

Residence  (or  temporary  purpose,  601 
Residence  in  district,  596 
Residence  of  wife  and  family  prima  facie 

evidence  of  domicil,  600 
Residence  on  board  of  steamer,  604 
■  Resident  aliens  may  vote  immediately  on 
naturalization,  597 
Residents  of  United  States  territory  within 

the  state,  607 
Sailors,  604 

Settled  place  of  abode,  598 
Soldiers,  604,  605 
Soldiers'  homes,  604,  607 
Students,  604,  605 
Subsequent  return,  601 
Temporary  absence  or  presence,  599 
Temporary  absence  will   not  constitute 

abandonment,  602 
Time  when  an  acquired  residence  begins, 

607 

Uncertainty  as  to  lines  of  political  divi- 
sions, 597 

Voting  at  new  habitation,  599 
Eeturns  (see  infra,  Canvass  of  Returns; 
Evidence),  737 

Accompanying  documents,  738 

Canvass  of  returns,  see  itifra,  Canvass. 

Certificate,  739 

Classification  of  irregularities,  737 
Correction  of  returns,  741 
Correction  of  returns  after  leaving  hands 

of  returning  officers,  741 
Correction  of  returns  by  tribunal  trying 

contest,  742 
Custody  of  returns,  737 
Duty  of  election  officers  to  make  returns, 

737 

Execution  of  returns,  737 
Failure  to  send  required  documents,  738 
Form  of  return,  737 
Forwarding  the  returns,  742 
Going  behind  returns,  quo  warranto,  799 
Illustrations,  737,  738 
Impeaching  returns,  829 
Informality  of  certificate,  740 
In  general,  737 
Irregularities  in  general,  737 
Liability  of  officer  for,  false  returns,  675 
Making  false  returns  an  indictable  offense, 
852 

Mandamus  compelling  rejection  of  illegal 
returns,  S08 

Mandamus  to  compel  forwarding  of  re- 
turns, 806 

Material  irregularities,  738 

Necessity  of  signature  and  certificate,  739 

Power  of  court  to  compel  correction  of  re- 
turns, 741 

Presumption  in  favor  of  validity,  738 

Presumption  of  official  character  of  sign- 
ers. 740 

Provision  as  to  time  merely  directory,  742 
Returns  in   obedience   to   writ  of  man- 
damus, 740 
Returns  made  from  improper  data,  739 
Returns  not  signed  by  proper  officers,  740 
Sending  informal  documents,  738 
Signature,  739 
Signing  by  mark,  740 
Some  of  the  precincts  not  counted,  739 
Statutes  allowing  correction  of  returns,  741 
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ELECTIONS,  cont'd. 
Returns,  cont'd. 

Sufficiency  of  signature,  740 
Surplusage,  738 
Time  of  return,  742 
Uncertainty  in  the  returns,  739 
Whether  irregularities  vitiate  return,  737 
Revocation  of  nomination,  649 

Amalgamation   with   other  conventions, 
649 

Right  of  suffrage,  568 

Australian  ballot  laws,  575 
Conferring  right  of  suffrage  on  women, 
578 

Constitutional  provisions,  569 
Constitutional  requirement  that  elections 

shall  be  free  and  equal,  583 
Control  delegated  to  the  legislatures,  569 
Cumulative  voting,  574 
Depriving  persons  of  citizenship,  570 
Disfranchisement  for  crime,  577 
Election  by  wards,  575 
Extension  of  qualifications,  577 
Extension   of   time  under  constitutional 

authority,  578 
Fixing  time,  place  and  manner  of  voting, 
575 

General  power  to  withhold  or  regulate  the 
right,  568 

How  right  may  be  extended  or  restricted, 

569 

Implied  power  of  legislature;  570 
In  general,  582 

Insufficient  facilities  for  voting,  583 
Laws  indirectly  disfranchising  voters,  573 
Legislature  cannot  add  to  or  change  con- 
stitutional qualifications,  576 
Legislature  cannot  restrict  or  extend  the 

constitutional  right,  573 
Limiting  the  right  to  a  certain  number  of 

candidates,  574 
Municipal  elections,  577 
Offices  created  by  legislature,  578 
Partial  unconstitutionality  of  laws,  584 
Power  of  congress,  570 
Power  of  legislature,  569 
Power  of  legislature  to  extend  constitu- 
tional right,  574 
Power  of  state  legislatures,  573 
Power  of  state  to  change  congressional 

districts  in  cases  of  vacancies,  583 
Power  of  territorial  legislatures,  585 
Prohibition  against  class  legislation,  584 
Property  qualifications,  577 
Provisions  as  to  nominations  576 
Provisions  as  to  qualifications  of  voters, 
576 

Provisions  as  to  time  and  place  of  voting,  582 

Examples,  582 
Soldiers'  voting  place,  582 
Provisions  for  registration  and  for  proof  of 
qualification,  579 
Change  of  residence  after  registration, 
580 

Express  constitutional  provisions,  579 
In    the  absence  of  constitutional  pro- 
visions, 579 
Local  registration  laws,  580 
Reasonable    registration  laws  may  be 
enacted  without  express  authority,  579 
Regulations  must  be  impartial,  5S1 
Requirement  in  conflict  with  constitu- 
tion, 5S1 
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ELECTIONS,  cont'd. 
Right  of  suffrage,  cont'd. 
Provisions  for  registration,  etc.,  cont'd. 

Requirement  of  registration  a  fixed  time 

before  election,  5S1 
Unreasonable  and  unconstitutional  reg- 
istration laws,  580 
Regulating  exercise  of  right,  574 
Regulation  in  the  absence  of  express  pro- 
vision, 574 

Regulations  cannot  impair  right  of 
suffrage,  576 

Regulations  governing  congressional  elec- 
tions, 5S3 

Requirement  of  oath  as  to  qualification, 
575 

Residence,  577 

Restriction  of  qualifications  of  voter,  576 
Restrictions  on  right  to  vote,  5S3 
Right  of  suffrage  controlled  by  states  un- 
der federal  constitution  prior  to  fifteenth 
amendment,  570 
Right  of  suffrage  may  be  modified  or  with- 
drawn, 568 
School  elections,  577 
Special  election,  577 

State  regulations  for  electing  United  States 

senators  and  representatives,  583 
Statute  partially  unconstitutional,  574 
Suffrage  not  a  natural  right,  568 
Time  of  possessing  qualifications,  577 
Vested  right,  568 
Want  of  time  to  vote,  574 
When  right  to  vote  is  vested,  569 

Rival  delegations,  646 

School  elections  : 
Qualifications,  577 

Schools  : 

Woman's  suffrage  at  school  elections,  592 
Scope  of  title,  562 
Seamen,  604 
Secondary  evidence,  843 

Secondary  evidence  gives  evidence  required, 
840 

Secret  sessions  of  canvassing  boards,  750 
Secret  voting  (see  infra,  Ballots),  575.  585,  698 
Application  to  municipal  elections,  586 
Assistance  of  election  officers,  702 
Assisting  voters,  699 
Australian  ballot  system,  585 
Ballots  in  such  form  as  to  disfranchise 

voters,  587 
Ballots  not  marked  as  directed,  704 
By  two  judges  of  election,  702 
Constitutionality  of  laws,  586 
Constitutional  right  to  assistance,  700 
Construction  of  provisions  for  secrecy  of 

the  ballot,  588 
Defective  vision  of  voter,  699 
Drunkenness  of  voter,  699 
Effect  of  illegal  assistance  to  voters,  704 
Fraud  of  officers  preparing  ballots,  704 
Immaterial  violations  of  the  law,  699 
In  general,  585,  69S 
Main  features,  585 
Mandatory  provisions,  699 
Manner  of  rendering  assistance,  703 
Oath  or  declaration  of  disability,  701 
Object  and  effect  of  secret  ballot,  585 
Provision  as  to  declaration  of  disability 

directory,  701 
Provision  as  to  declaration  of  disability 

mandatory,  701 
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ELECTIONS,  cont'd. 
Secret  voting,  cont'd. 

Provisions  as  to  nominations,  5S7 
Provisions  for  secrecy,  587 
Requirement  of  official  ballot,  587 
Restrictions  to  candidate  on  official  ballot, 
587  • 

Secrecy  must  be  preserved  as  far  as  possi- 
ble when  assistance  is  necessary,  703 
Unrestricted  choice  of  assistance,  703 
What  constitutes  disability  of  voter,  699 
Where  form  of  oath  or  declaration  as  to 
disability  is  not  prescribed,  any  form 
having  binding  effect  sufficient,  702 
Whether  ballot  invalidated  because  assist- 
ance rendered  in  unauthorized  manner, 
703 

Who  may  render  assistance  to  voter,  702 
Who  shall  judge  of  disqualification,  700 
Senators   and   representatives  of   the  United 

States,  5,  71 
Authority  to  hold  elections,  563 
Article  I.  of  the    Federal  Constitution, 

571 

Congress'  power  to  regulate  elections,  571 

Fifteenth  amendment,  572 

Form  of  certificate  for  representative  in 

Congress,  763 
Fourteenth  amendment,  572 
Power  of  states  to  change  congressional 

districts  in  cases  of  vacancies,  583 
Right  of  suffrage,  571 

State  regulations  for  electing  United  States 

senators  and  representatives.  583 
Time  of  election,  682 
Senility,  608 

Several  offices,  and  candidates  for  only  one, 

731 
Sex,  591 

Elective  franchise  limited  to  male  sex,  591 
School  elections,  592 
Woman's  suffrage,  591 
Signature,  739 

Informality  of  certificate,  740 

Necessity,  739 

Persons  signing,  739 

Presumption  of  official  character,  740 

Returns,  739 

Informality  of  certificate,  740 

Necessity,  739 

Persons  signing,  740 

Presumption  of  official  character,  740 

Sufficiency,  739 

Weight  of  authority  that  returns  should 

be  rejected,  739 
Whether  return  should  be  received,  739 
Sufficiency,  739 

Weight  of  authority  that  returns  should 
be  rejected,  739 

Whether  return  should  be  received,  739 
Soldiers,  604,  606 
Soldiers'  homes,  604,  607 
Soldiers'  voting  place,  582 
Special  deputy  marshals,  668 
Special  elections,  624 

By  what  law  governed,  691 

Calling,  624 

Election  expenses,  857 

Notice,  629 

Notice  of  proclamation,  626 
Official  ballots,  710 
Particular  special  elections,  624 
Qualifications,  577 

I  Volume  X. 


Elections. 


INDEX. 


Elections. 


ELECTIONS,  cont'd. 
Spelling,  617 

Erroneous  spelling  of  names,  617 
Stamping  ballots,  714 

Statute,  see  infra,  Construction  of  Election 

Laws. 
Statutes : 

Compliance  with  statutory  requirements  in 

general,  690 
Ballot  boxes,  696,  697 
Ballots,  see  infra.  Ballots. 
Effect  of  errors  and   irregularities  in 

matter  of  substance,  690 
Mistake  or  fraud  of  election  officers,  690 
Necessity  for  statutory  provision,  691 
Opening  and  closing  of  polls,  691 
Presence  and  authority  of  United  States 

supervisors,  696 
Presence  of  officers,  694 
Presence  of  others  than  officers,  694 
Registration  books  or  lists,  check  lists, 

etc.,  696 
Special  elections,  691 
Unprejudiced  irregularities,  690 
Voting,  see  infra,  VOTING. 
Voting  machines,  698 
Voting  rooms  and  booths,  694 

Students,  604,  605,  606 

Suffrage,  see  Right  of  Suffrage. 

Supervisors,  see  infra,  Election  Officers. 

Surplusage,  738 
Returns,  738 

Taxation : 

Liability  of  assessor  for  failure  to  assess 

taxes,  674 
Payment  of  taxes  as  qualification,  593 

Assessment  in  name  of  another,  594 

Constitutional  provisions  of  the  various 
states,  593 

Illegal  assessment,  594 

In  general,  593 

Payment  after  closing  of  lists,  594 
Payment    of    one    of    several  taxes 

assessed,  594 
Payment  of  tax  by  third  person,  594 
Payment  of   taxes   of  committees  of 

political  parties,  595 
Payment  to  an  officer  de  facto,  594 
Payment  to  a  third  person,  594 
Persons  exempted  from  taxation,  593 
The  assessment  must  have  been  regu- 
larly made,  593 
Territorial  elections,  566 

Election  of  delegates  in  unorganized  terri 

tories,  566 
Illustrations  referendum,  567 
In  general,  566 
Territories : 

Power  of  territorial  legislatures,  585 
Test-oath,  610 
Threats : 

Threats  of  loss  of  occupation,  779 
Tie  vote,  647,  760 

Constitutionality  of  statutes,  761 
Determination  by  lot,  761 
Effect  in  general,  760 
Mandamus,  806 

Statutory  provisions  determining,  760 
Time  allowed  to  prepare  ballots,  704 
Time  of  counting  votes,  734 
Time  of  holding  elections,  679 

Adjournment,  683 

Arkansas,  681 


ELECTIONS,  cont'd. 
Time  of  holding  elections,  cont'd. 

Change  in  time  of  general  election,  682 
Change  of  time  by  majority,  679 
Compliance  with  statute,  680 
Consent  of  all  the  voters,  679 
Construction  of  particular  statutes,  681 
Election    at   different    time    from  that 

authorized,  679 
Election  of  senators,  representatives  and 

delegates  in  congress,  682 
Exceptional  cases,  680 
General  election,  682 
Implied  authority  to  fix  time,  680 
In  general,  679 
Kentucky,  681 
Michigan,  681 
Nebraska,  681 
New  elections,  683 
New  Jersey,  682 
New  York,  682 
Ohio,  682 

Opening  and  closing  polls,  691 
Power  of  legislature,  680 
Power  to  change  time  fixed  by  the  consti- 
tution, 680 
Power  to  change  time  of  election,  681 
Power  to  fix  or  change  time,  680 
Power  to  fix  time  must  be  delegated,  680 
Representatives  and  delegates,  682 
Senators,  683 
South  Dakota,  682 

Substantial  compliance  with  statute,  680 

Time  must  be  fixed  in  advance,  679 

Time  not  legally  fixed,  679 

Washington,  682 
Time  of  oath,  615 

Oath  administered  to  applicants  for  regis- 
tration,  615 

Time  of  registration,  615 

Time  of  return,  742 
Time  of  voting,  582 

Examples,  582 

In  general,  582 

Legislature  fixing  time  of  voting,  573 

Soldiers'  voting  place,  582 

Vote  at  wrong  time,  770 

Want  of  time  to  vote,  574 
Tinted  paper,  727 
Treating,  853 

Bribery,  788 
Undue  influence,  790 

All  influence  is  not  undue,  790 

Appeal  to   business  or  employment  of 
capital,  790 

As  between  customer  and  tradesman,  791 

As  between  employer  and  employee,  791 

As  between  landlord  and  tenant,  791 

Effect  on  election,  790 

Payment  for  use  of  undue  influence,  789 

Spiritual  influence,  791 

Undue   influence  to  secure  nomination, 
79  x 

What  constitutes  undue  influence,  790 
United  States  courts : 

Jurisdiction,  856 
United  States  officers  (see  infra,  Election 

Officers): 

Presence  and  authority  of  United  States 
supervisors,  696 
Universities  and  colleges,  604 
Vacancy : 

Effect  of  certificate  on  alleged  vacancy,  766 
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ELECTIONS,  cont'd. 
Vacancy,  cont'd. 

Election  to  fill  vacancy,  564 
Power  of  state  to  change  congressional 
districts  in  cases  of  vacancy,  583 
Validity  of  instruments  : 

Ballots,  852 
Violence  and  intimidation,  776 
By  whom  intimidated,  778 
Counting    votes  of  intimidated  voters, 
780 

Criminal  offense,  854 
Degree  of  intimidation  or  violence,  777 
Effect  in  general,  776 
Hearsay  evidence,  84.1 
Interference  by  civil  authorities,  777 
Military  interference  in  England,  776 
Military  interference  in  the  United  States, 
776 

Religious  intimidation,  779 

Social  intimidation,  779 

Threats  of  loss  of  occupation,  779 

Unsuccessful    attempts    to  intimidate, 

780 

Vote  necessary  to  a  choice,  752 
Concurrence  of  majority  votes  required, 
757 

Conformity  with  constitutional  require- 
ment, 756 

Consent  given  by  required  proportion  of 
votes  cast,  754 

Construction  of  provisions  as  to  vote  re- 
quired, 754 

Death  of  candidate,  760 

Decisions  under  special  provisions  modify- 
ing the  rule,  757 

Disclaimer  of  majority  candidate,  760 

Doctrine  that  actual  affirmative  votes  are 
necessary,  756 

Effect  of  blank  ballots,  760 

Effect  of  votes  for  ineligible  person,  758 

In  the  absence  of  express  provisions  of 
law,  752 

Legislative  regulation,  753 

Legislature  may  regulate,  753 

Majority  vote  necessary  unless  otherwise 
provided  by  law,  753 

Presumption  against  intention  to  waste 
vote,  759 

Registration,  756 

Required  proportion  of  all  votes  cast  at 
election  necessary,  756 

Requirement  of  concurrence  of  majority 
vote  in  two  districts,  757 

Requirements  of  various  states,  754 

Special  provision  requiring  actual  affirma- 
tive votes,  756 

Usage  governs,  753 

View  that  proposition  may  be  decided  by 
votes  actually  cast  thereon,  756 

Votes  cast  with  full  knowledge  of  candi- 
date's ineligibility  disregarded,  758 

Votes  for  person  who  does  not  exist, 
760 

Whether  minority  candidate  is  elected 
where  votes  are  cast  for  ineligible  per- 
son, 758 

Voters  (see   infra,  Qualifications;  Vote 

Necessary  to  a  Choice),  589 
Votes  (see  infra,  Ballots;  Count  of  Votes), 
744 

Statutes  requiring  canvass  of  "  votes,"  744 
Tie  vote,  760 
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ELECTIONS,  cont'd. 
Voting  (see  infra,  Ballots),  698 

Challenge  and  proof  of  qualification,  705 

Defects  in  affidavits,  706 

Examples,  705,  706 

In  general,  705 

Refusal  to  take  oath,  705,  706 

Objection  of  votes  in  absence  of  oath  or 
affidavit,  705 

Votes  received  without  proper  proof  not 
to  be  counted,  706 
Depositing  ballots,  704 

Deposit  in  the  wrong  box,  704 

In  general,  704 
Double  voting,  731 
Form  of  ballots,  698 
Marking  of  ballots,  698 
Method  of  voting,  698 
Powers  of  officers  in  rejecting  votes,  706 

Forfeiture  of  right  of  suffrage  for  crime, 
707 

In  general,  706 

No  discretion  to  reject  votes,  706 
Quasi-judicial  powers  sometimes  vested 

in  election  officers,  707 
Refusal  to  take  oath  or  answer  ques- 
tions, 707 

Rejection  of  votes  after  reception,  707 
Viva  voce  votes,  707 
Time  allowed  to  prepare  ballots,  704 

Viva  voce,  698 

Voting  at  different  times  for  different  officers, 

698 

Assistance  of  election  officers,  702 
Assisting  voters,  699 
Ballots  not  marked  as  directed,  704 
By  two  judges  of  election,  702 
Constitutional  right  to  assistance,  700 
Defective  vision  of  voter,  699 
Drunkenness  of  voter,  699 
Effect  of  illegal  assistance  to  voters, 
704 

Fraud  of  officers  preparing  ballots,  704 

Immaterial  violations  of  the  law,  699 

In  general,  698 

Mandatory  provisions,  699 

Manner  of  rendering  assistance,  703 

Oath  or  declaration  of  disability,  701 

Provision  as  to  declaration  of  disability 

directory,  701 
Secrecy  must  be  preserved  as  far  as 

possible  when  assistance  is  necessary, 

703 

Unrestricted  choice  of  assistance,  703 
What  constitutes  disability  of  voter,  699 
Where  form  of  suit  or  declaration  as  to 

disability  is  not  prescribed,  any  form 

having  binding  effect  sufficient,  702 
Whether    ballot    invalidated  because 

assistance  rendered  in  unauthorized 

manner,  703 
Who  may  render  assistance  to  voter,  702 
Who  shall  judge  of  disqualification,  700 
Withdrawal  or  change  of  votes,  706 
Voting  machine,  698 

Votinsr place,  see  infra,  Place  of  Holding 

Elections. 
Voting  rooms,  694 
Want  of  time  to  vote,  574 
Wards  : 

Election  by  wards,  575 
Wilfulness,  see  infra,  Malice. 
Withdrawal  of  votes,  706 
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ELECTIONS,     ;./  ' 

Witnesses  (see  infra,  Evidence): 

Criminating  one's  self,  828 
Women  : 

Power  of  legislature  to  confer  right  O 

suffrage  on  women,  578 
Woman's  suffrage,  591 
Writs  of  election,  625 
ELECTIVE,  550 
ELECTOR  (see  President),  860 
ELECTORAL  COLLEGE,  860 
ELECTRICITY,  894 

ELECTRIC-LIGHT  COMPANIES,  861 
Appliances  : 

Construction  and  repair  of  appliances,  872 
Duly  as  to,  870 

Failure  to  keep  appliances  in  proper  con- 
dition, 872 

Negligent  construction  of  appliances,  872 

Whether  personalty,  873 
Assignments  : 

Right  to  assign  breaches,  868 
Board  of  electrical  control,  864 
Bonds : 

Right  of  municipality  to  issue  bonds,  866 
Breaches  : 

Right  to  assign  breaches,  868 
Care  required  of,  872 
Charter,  862 
Constitutional  law  : 

Constitutionality  of  statute  providing  for 
board  of  electrical  control,  864 
Contracts  : 

Recovery  for  breach  of  contract,  868 
Contracts  with  municipal  corporations,  864 
Contributory  negligence,  874 

Burden  of  proof,  873 

Contributory   negligence   a    defense  to 
action  for  personal  injuries,  873 

General  doctrine,  873 

Illustrations,  873 

Presumption  as  to,  875 

Question  of  law  or  fact,  874 
Damages,  see  infra,  LIABILITIES  FOR  PER- 
SONAL Injuries. 
Damages  for  injuries  to  real  property,  869 
Death  by  wrongful  act,  see  infra,  LIABILITY 

for  Personal  Injuries. 
Discrimination  in  rates,  869 
Duty  as  to  furnishing  light,  869 
Elections : 

Submission  of  question  as  to  purchase  of 
electric  light  plant  to  voters,  865 
Eminent  domain,  862 

Compensation  for  private  use,  868 
Compensation  for  public  use,  868 
Compensation  for  use  of  highways,  868 
Public  use,  1080 

Rights  of  abutting  owners  to  compensa- 
tion, 868 
Evidence : 

Actions  for  personal  injuries,  874 
Exemption  from  taxation,  876 
Expert  and  opinion  evidence,  875 
Highways  : 

Compensation  for  use  of  highway,  868 
Incorporation,  869. 

Under  general  laws,  862 
Injunction : 

Abutting  owners,  868 
Liability  for  injury  to  real  property,  869 
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ELECTRIC-LIGHT  COMPANIES,  cont'd. 
Liability  for  personal  injuries,  869 

Care  proportionate  to  the  danger,  873 
Care  required,  872 

Construction  and  repair  of  appliances,  872 
Contributory  negligence,  873 

Burden  of  proof,  873 

Contributory  negligence  a  defense  to 
action  for  personal  injuries,  873 

General  doctrine,  873 

Illustrations,  873 

Question  of  law  or  fact,  874 
Duty  of  master  to  inform  servant  of  pecu- 
liar dangers,  870 
Employees  of  other  electrical  companies, 

871 

Evidence,  874 

Condition  of  wires  at  other  times,  875 
Expert  testimony,  875 
Hypothetical  questions,  875 
Presumption  as  to  cause  of  death  874 
Presumption  as  to  contributory  negli- 
gence, 875 
Presumption  of  negligence,  874 
Subsequent  precautionary  acts,  875 

Failure  to  keep  appliances  in  proper  con- 
dition, 872 

In  general,  869 

Injuries  to  employees,  869 

Injury  to  persons  on  streets,  870 

Injury  to  persons  rightfully  on  the  prem- 
ises where  injured,  871 

Injury  to  trespassers,  872 

Insulation  destroyed,  872 

Master's  duty  as  to  appliances,  870 

Person  repairing  roof,  871 

Utmost  care,  873 
License,  864 

Manufacturing  corporations,  862 

Eminent  domain,  862 
Right  of  consolidation,  862 
Taxation,  237 

Whether  a  manufacturing  corporation,  862 
Master  and  servant : 

Injuries  to  employees,  869 

Care  required,  872 

Contributory  negligence,  873 

Duty  of  master  to  inform  servant  of 

peculiar  dangers,  870 
Employees  of  other  electrical  companies, 

871 

Examples,  869,  870 
Liability  for  in  general,  869 
Master's  duty  as  to  appliances,  870 
Mechanic's  liens : 

Appliances  subject  to  mechanic's  liens,  863 
Mortgages : 

What  apparatus  passes  under  mortgage, 
863 

Municipal  corporations,  863 

Constitutionality  of  statutes  providing  for 
boards  of  electrical  control,  864 

Invalid  contracts,  864 

License  .fees,  864 

Municipal  regulations,  863 

Necessary  consent  to  use  of  streets,  867 

New  York  board  of  electrical  control,  864 

Ownership  expressly  authorized  by  stat- 
ute, 865 

Power  of  municipality  to  employ  serv- 
ants, 866 

Power  to  contract  with  electric-light  com- 
panies, 864 
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ELECTRIC-LIGHT  COMPANIES,  cont'd. 
Municipal  corporations,  cont'd. 
Power  to  issue  bonds,  866 
Power  to  own  an  electric-light  plant,  865 
Power  to  regulate  and  control  electric- 
light  companies,  863 
Right  of  municipality  to  own  electric  plant 
in  the  absence  of  express  authority,  865 
Rights  and  liabilities  of  corporation,  866 
Right  to  own  plant  in  Canada,  866 
Right  to  own  plant  in  Florida,  865 
Right  to  own  Dlant  in  Indiana,  865 
Right  to  own  plant  in  Massachusetts,  865 
Right  to  own  plant  in  New  Jersey,  865 
Right  to  own  plant  in  North  Carolina,  865 
Right  to  own  plant  in  South  Carolina,  866 
Right  to  own  plant  in  Wisconsin,  866_ 
Submission  of  question  of  ownership  to 

voters,  865 
Use  of  poles  of  other  companies,  864 
Hature  of  company  and  its  property,  862 
Whether  a  manufacturing  company,  862 
Whether  its  apparatus  and  appliances  are 
personalty,  863 
Negligence  (see  infra,  Liability  for  Per- 
sonal Injuries): 
Presumption  of,  874 
Nuisance,  869 
Occupation : 

Business  taxes,  864 
Owners : 

Conflicting  rights  of  electric  companies, 

867 

Personal  injuries,  see  infra.  Liability  for 

Personal  Injuries. 
Personal  Property,  863 

Appliances  subject  to  mechanic's  lien,  863 

Poles  and  wires  taxable  as  personalty,  863 

Taxation,  876 

What  passes  under  mortgage,  863 

Whether  apparatus  is  personalty,  863 
Presumptions : 

Cause  of  death,  874 

Contributory  negligence,  875 

Negligence,  874 
Questions  of  law  or  fact : 

Contributory  negligence,  235 
Rates,  discrimination,  869 
Real  property,  damages  for  injuries  to,  869 
Repair  of  appliances,  872 
Rights,  duties  and  liabilities,  866 
Right  to  assign  breaches,  868 
Eight  to  use  streets  (sec  infra.  Streets),  866 

Rights  of  abutting  owners  of  highways,  868 
Scope  of  title,  862 
Streets : 

Injury  to  person  on  street,  870 
Eight  to  use  streets,  866 

Compensation  to  abutting  owners  for 

private  use,  868 
Compensation  to  abutting  owners  for 

public  use,  868 
Conflicting  rights  of  electric  companies, 

867 

Exclusive  right,  867 
Injunction,  867 
Iowa  statute,  866 

Legislative  grant  necessary  togive  right 

to  supply  light,  227 
Maryland  statute,  867 
Massachusetts  statute,  867 
Municipal  consent  to  right  to  use  of 

streets  necessary,  866 
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ELECTRIC-LIGHT  COMPANIES,  cont'd. 
Streets,  cont'd. 

Eight  to  use  streets,  cont'd. 
New  Jersey  statute,  867 
Priority  of  occuoation  determines  right, 
867 

Rights  of  abutting  owners  in  streets,  868 
Vested  right,  867 
Wai'ver  of  forfeiture  of  right,  866 
Submission  to  voters,  865 
Taxation,  876 

Exemption  in  Maryland,  S76 
Exemption  in  New  York,  876 
License  fee,  864 

Poles  and  wires  taxable  as  personalty,  863 

Taxed  as  personalty,  876 
Trespass : 

Injury  to  trespassers,  872 
ELECTRIC  RAILROADS : 
Abutting  owners : 

Examples,  883,  884 

In  general,  883 

Injunction,  882,  883 

No  additional  servitude,  884 

Relation  of  operators  to  abutting  owners, 
883 

Statute    requiring   consent    of  abutting 
owners,  883 
Additional  servitude,  884 

By  the  erection  of  poles  and  stringing  of 
wires,  884 

Immaterial  whether  fee  to  street  be  in 
municipality  or  in  abutting  owner,  885 

In  general,  884 

Municipality,  884,  885 
Carriers  of  goods,  878 
Change  to  electric  motive  power,  881 
Consent  (see  infra.  Municipal  Corporations). 

Abutting  owners,  883 

Failure   to   obtain    necessary  municipal 
grant  or  consent,  882 
Definition,  877 
Degree  of  care  required,  887 
Electric  motors : 

Where  act  provides  that  railways  may  use 
electric  motors,  right  to  use  trolley  not 
authorized,  881 
Eminent  domain,  878 

Change  to  electricity  imposes  no  additional 
servitude,  884 
By  the  erection  of  poles  and  stringing 

of  wires,  884 
Immaterial  whether  fee  to  street  be  in 
municipality  or  in  abutting  owner,  885 
In  general,  884 
Municipality,  884,  885 
General  statutes,  878 
When  the  right  cannot  be  exercised,  878 
When  the  right  may  be  exercised,  878 
Injunction : 

Right  of  property  owners  to  enjoin  con- 
sti  uction,  882 
Legislative  act,  878 

Consent  of  local  authorities  required  be- 
fore railway  authorized  to  build  line,  879 
Right  to  construct  and  operate,  878 
Liability  for  personal  injuries,  887 

Accidents  to  passengers  through  defective 

insulation,  888 
Degree  of  care  required,  887 
Injuries  to  employees,  888 
Injuries  to  employees  of  other  electrical 
companies,  891 
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ELECTRIC  RAILROADS,  cont'd. 
Liability  for  personal  injuries,  cont'd. 
Injury  to  passengers,  888 
Injuries  to  persons  in  streets,  889 
Injury  from  contact  with  wires  of  another 

company  charged  from  trolley,  889 
Injury  from  conductor  charged  from  trol- 
ley wires,  887 
Scope  of  section,  887 
Master  and  servant: 

Injuries  to  employees,  12 
Municipal  corporations,  879 

Consent  necessary  to  authorize  condemna- 
tion proceedings,  882 
Failure   to  obtain    necessary  municipal 

grant  or  consent,  882 
Municipal  grant,  879 

Municipality  must  have  legislative  au- 
thority to  authorize,  879 

Right  of  property  owner  to  enjoin  con- 
struction, 882 

Right  to  change  to  electric  motive  power, 
881 

What  act  insufficient  delegation  of  author- 
ity, 881 

What   act  is  a   sufficient  delegation  of 

power,  879 
Where  act  of  legislature  expressly  or  by 

exclusion  forbids  the  use  of  electricity 

or  of  the  particular  form  of  that  motive 

power,  881 

Where  act  provides  that  railways  may  use 
electric  motors,  right  to  use  trolley  not 
authorized,  881 
Where  limitation  upon  city's  power  does 

not  exclude  electricity,  880 
Where  right  of  city  where  there  is  no  legis- 
lative limitation  upon  its  power,  879 
Negligence,  see  infra,   Liability  for  In- 
jury. 

Passengers,  injuries  to,  888 
Railroads  and  telephone  companies  : 
Respective  rights  of  electric  railroads  and 
telephone  companies,  885 

Examples,  885,  S86 

Purposes  of  streets,  886 

Rights  of  trolley   and   street  railway 

companies,  886 
Where  use  of  street  by  both  operators 
impossible,  886 
Right  to  construct  and  operate,  878 
Streets  : 

Injuries  to  persons  in  streets,  889 

Duty  of  railroad  company  to  maintain 

guard  wires,  890 
Duty  of  railway  company  to  provide 

safeguards  to  prevent  contact  with 

wires,  889 

Injuries  to  employees  of  other  electrical 

companies,  891 
Joint  and  several  liability  of  company, 

891 

Liability  for  injuries  to  persons  other 

than  passengers  or  employees,  889 
Suffering   telephone   wire    to  become 
charged  from  trolley  wires,  889 
Telegraph  and  telephone  companies  : 
Injury  from  contact  with  wires  of  another 
company,  889 
Duty  of  railway  company,  889 
In  general.  889 

Injuries  to  employees  of  another  elec- 
trical company,  891 


ELECTRIC  RAILROADS,  cont'd. 
Telegraph  and  telephone  companies,  cont'd. 
Injury  from  contact  with  wires,  etc.,  cont'd. 
Joint  and  several  liability  of  companies, 

891 

Suffering  telephone   wires   to  become 

charged  from  trolley  wires,  889 
Why  the  two  companies  are  joint  tort- 
feasors, 892 
Trolley,  881 

Where  act  provides  that  railways  may  use 
electric  motors,  right  to  use  trolley  not 
authorized,  881 
ELECTRIC  SUBWAYS,  893 
Constitutional  law,  893 
Construction  of  statutes,  893 
ELECTRODE,  894 
ELEEMOSYNARY,  894,  895 
ELEEMOSYNARY  CORPORATION,  895 
ELEGIT,  895 
ELEMENTS,  895 

ELEVATED  RAILROADS,  896 

Abutting  owners  (see  infra,  Damages;  Re- 
covery of  Damages   by    Owners  of 
Abutting  Property): 
Consent,  898 

Rapid  transit  commission,  898 
Access,  912 
Acquiescence,  939 
Actions : 

Common-law  action,  907 

Eminent  domain  proceedings,  905 

Exception  to  the  rule,  909 

Form  of  action  to  recover  damages,  903 

Iillinois,  908 

Limitation  of  actions,  907 

Maryland,  908 

Measure    of    damages    in  common-law 
action,  907 

Permanent  injury,  908 

Right  of  abutting  owners  to  recover,  908 

Temporary  injury,  907 
Additional  contracts,  910 
Adjacent  property,  evidence  in  regard  to,  923 
Adverse  possession,  939 

Delay  in  bringing  suit,  939 

In  general,  939 
Agency : 

Liability  for  wilful  and  malicious  acts  of 
agents,  942 
Air,  912 

Benefits,  see  infra,  DAMAGES. 

Carriers  of  passengers : 
Expulsion,  942 
False  imprisonment,  942 
Injury  by  fellow  passenger,  943 
Liability  for  injury  at  station,  942 

Cinders,  930,  931 

Commission,  see  infra,  Rapid  Transit  Acts; 

Rapid    Transit    Commission;  Supreme 

Court  Commissioners. 
Commissioners : 

Discretion  as  to  admission  of  evidence,  925 
Conditions : 

Conditions  attached  to  consent  of  local 
authorities  of  a  city,  900 
Consent,  see  infra.  Abutting  Owners: 
Conditions,  900 

Failure   to  obtain   consent  of  abutting 
owners,  900 
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ELEVATED  RAILROADS,  cont'd. 
Consent,  cont'd. 
Injunction,  899 
Nature  of  right  acquired,  900 
Property  owners   and  local  authorities, 
899 

Constitutional  law : 

Rapid  transit  acts,  898 

Right  to  trial  by  jury  in  injunction  pro- 
ceedings. 939 
Construction,  902 
Construction,  plan  of,  899 
Contracts : 

Additional  contracts,  910 
Corporations : 

Right  to  recover  past  damages,  919 
Costs : 

Extra  allowance  for  costs  in  injunction 

proceedings,  911 
Damages  (see  infra.  Recovery  of  Damages 

by  Owners  of  Abutting  Property),  925 
Actual  market  value  of  land  taken,  933 
Benefits  a  question  of  fact,  936 
Cinders,  930 

Consequential  damages,  931 
Contingent  damages,  922,  930 
Damages  assessed  as  at  time  of  appropria- 
tion, 905 

Damages  to  remaining  lands,  934 
Damnum  absque  injuria,  931 
Decrease  in  value  not  due  to  road,  929 
Deduction  for  benefits,  933 
Depreciation  of  rental  value  of  premises, 
932 

Difference  in  value  before  and  after  con- 
struction, 929 
Dust,  930 

Eminent  domain  proceedings,  905,  906 
Evidence  of  depreciation  of  rental  value, 
932 

Evidence  of  speculative  damages,  922 
Excessive  or  insufficient  damages,  928 
Exemplary  damages,  933 
General  rise  in  value,  937 
Impairment  of  the  easements  of  light  and 
air,  931 

Increase  in  value  must  be  shown  to  be  due 

to  road,  936 
Increase  in  value  not  due  to  road,  929 
Increase   in   value  of  other  lots  along 

street,  935 
In  general,  925 

Injunction,  alternative  damages,  910 
Injunction  where  benefits  exceed  damage, 

935 

Injunctive  relief  sought,  926 

Injuries  to  personal  property,  929 

Interference  with  abutter's  easement  on 
street,  934 

Loss  of  privacy,  928 

Measure  of  damages,  926 

Measure  of  damages  in  common-law 
action,  907,  926 

Measure  of  damages  in  eminent  domain 
proceedings,  906 

Measure  of  damages  not  affected  by  owner- 
ship of  fee,  926 

Measure  of  damages  to  fee  value,  927 

Measure  of  prospective  damages  in  in- 
junction proceedings,  927 

Nature  of  the  action  to  recover  damages 
for  noise  and  vibration,  932 

Noise,  931 
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ELEVATED  RAILROADS,  cont'd. 
Damages,  cont'd. 

Other  owners  receiving  greater  benefits, 
936 

Particular  property  damaged  though  there 

is  a  general  rise  in  value,  937 
Past  damages  in  injunction  proceedings, 

926 

Permanent  character,  908 

Plaintiff's  recovery  confined  to  actual  dam- 
ages, 930 

Prospective  damages,  927 

Province  of  the  jury,  925 

Proximity  of  stations,  928,  936,  937 

Purchase  shown  to  be  profitable  invest- 
ment, 935 

Several  lots,  935 

Smoke,  930 

Speculative  damages,  922,  930 

Substantial  increase  in  values  in  unim- 
proved locality,  937 

Temporary  injuries,  907 

Valuable  improvements  placed  on  plain- 
tiff's property,  928 

Valuable  improvements  since  road  con- 
structed, 928 

Vibration,  931 

Where  occupation  of  street  is  unlawful, 
932 

Where  plaintiff's  property  fronts  on  two 
streets,  938 
Damnum  absque  injuria,  931 
Dust,  930 
Easements  : 

Access,  912 

Air,  912 

Interference  with  abutter's  easement  on 

street,  934 
Light,  912 

Eminent  domain  (see  infra,  Recovery  of 
Damages  by  Owners  of  Abutting  Prop- 
erty), 905,  1079 
Damages  assessed  as  at  time  of  appropria- 
tion, 905 
Measure  of  damages,  906 
Right  to  institute  proceedings,  905,  907 
Equitable  jurisdiction,  see  infra,  INJUNCTIONS. 
Evidence : 

Adjacent  property  not  connected  with  or 

similar  to  plaintiff's  property,  923 
Change  in  character  of  neighborhood,  924 
Collateral  issues,  924 

Commissioner's  discretion  as  to  the  re- 
ception of  evidence,  925 
Contingent  damages,  922 
Evidence  as  10  other  property  not  on  line 

of  road,  923 
Evidence  as  to  rental  value,  923 
Evidence  as  to  speculative  damages,  922 
Evidence  in  regard  to  adjacent  property, 
923 

Falling  off  in  business  of  a  street,  924 

Harmless  errors,  925 

Hearsay  evidence,  925 

Inquiry  as  to  specific  instances,  924 

Offer  to  purchase  made  prior  lo  construc- 
tion of  road,  924 

Opinion  of  witnessess,  920 

Admission  of  improper  evidence,  920 
Cause  of  decrease  in  value,  922 
Expert  evidence  to  prove  present  values, 

922 
Experts,  921 
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ELEVATED  RAILROADS,  cont'd. 
Evidence,  cont'd. 

Opinion  of  witnesses,  cont'd. 
General  rule,  920 
Hearsay,  921 

Objection  to  the  admission  of  opinion 
evidence,  922 

Present  value,  922 

Qualification  of  general  rule,  920 

Testimony  of  real  estate  agent,  921 
Purchase  price,  924 
Rental  value,  932 

Rules  of   evidence  not  strictly  applied, 

925 

Excessive  damages,  930 
Executors  and  administrators,  913 

Right  of  action  for  past  damages  to  real 
property,  913 
Exemplary  damages  : 

When  allowable,  933 
Expert  and  opinion  evidence  : 
Opinion  of  witnesses,  920 

Admission  of  improper  evidence,  920 
Cause  of  decrease  in  value,  922 
Expert  evidence  to  prove  present  values, 

922 
Experts,  921 
General  rule,  920 
Hearsay,  921 

Objection  to  the  admission  of  opinion 
evidence,  922 

Present  value,  922 

Qualification  of  general  rule,  920 

Testimony  of  real  estate  agent,  9211 
Expulsion  of  passengers,  942 
Extra  allowance  for  costs,  911 
False  imprisonment,  942 
Fires : 

Injuries  from  sparks,  940 
General  railroad  law,  896 
Hearing : 

Supreme  court  commissioners,  goi 
Hearsay  evidence,  921,  925 
Ice  and  snow,  943 
Illinois,  908 

Injunctions  (see  infra.  Damages): 

By  company  against  another  road  in 
street,  899 

Injunction  by  owner  of  fee  where  there  is 
an  outstanding  lease,  918 

Lessee  not  entitled  to  a  perpetual  injunc- 
tion, 918 

Proceedings    for    injunction    by  abutting 
owners,  910 

Additional  contracts,  911 
Alternative  damages,  91c 
Easements  of  light,  air  and  access,  912 
Effect  of  injunction  proceedings,  910 
Extra  allowance  for  costs,  911 
New  York  rule,  910 
Noise,  912 
Nuisance,  912 

Pendency  of  the  common-law  action  for 

past  damages,  911 
Single  proceeding,  912 
When  the  equitable  jurisdiction  is  sup- 
ported by  a  continuing  trespass,  911 
Projection  of  stations  or  stairways,  902 
Right  to  trial  by  jury  in  injunction  pro- 
ceedings, 939 
Where  benefits  to  property  exceed  dam- 
ages, 935 
Insufficient  damages,  930 
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ELEVATED  RAILROADS,  cont'd. 
Jury  and  jury  trial : 

Province  of  court  and  jury  as  to  damages, 

925,  926 

Right  to  trial  by  jury  in  injunction  pro- 
ceedings, 939 
Kane  v.  Elevated  R.  Co.,  904 
Kentucky,  908 
Lahr  case,  903 
Landlord  and  Tenant,  916 

Injunction  of  owner  of  fee  where  there  is 

an  outstanding  lease,  260 
Injury  of  continuous  or  permanent  nature, 
916 

Injury  of  temporary  or  casual  character, 
916 

Lessee  is  not  entitled  to  a  perpetual  in- 
junction, 918 

Measure  of  past  damages,  918 

Where  lease  is  executed  after  the  con- 
struction of  road,  916 

Where  lease  is  executed  before  the  con- 
struction of  road,  917 

Who  may  recover  damages,  916 
Liability  for  personal  injuries,  940 
Life  tenant,  918 
Light  and  air,  912 

Impairment  of  the  easement,  931 
Limitation  of  actions : 

Common-law  action  for  damages,  907 

Damages,  938 

Effect  of  statute  of  limitations  on  right  to 

equitable  relief,  938 
In  common-law  actions  to  recover  past 

damages,  938 
Location,  902 
Examples,  902 
In  general,  902 

When  location  of  main  line  invalid,  902 
Maryland,  909 
Master  and  servant : 

Liability  for  wilful  and  malicious  acts  of 
agents,  942 
Measure  of  damages  (see  infra.  Damages): 

Landlord  and  tenant,  918 
Mortgages : 

Who  entitled  to  damages,  mortgagor  and 
mortgagee,  919 
Municipal  corporations : 

Conditions,  900 

Consent  of  local  authorities,  899 
Injunction,  899 

Nature  of  right  acquired  by  consent  of 
local  authorities,  900 
Negligence,  940 

New  York  general  railroad  law,  897 
Noise : 

Damages,  931 

Proceedings  for  injunction,  912 
Notice  of  application,  900 
Nuisance : 

Proceedings  for  injunction,  912 
Obstructions  to  streets,  902 
Opinion  evidence,   see  infra,    EXPERT  AND 

Opinion  Evidence. 
Partnership : 

Right  to  sue  for  damages,  918 
Passenger  injured  by  sudden    starting  or 

stoppage  of  train,  942 
Pennsylvania.  908 
Personal  injuries,  940 
Plan  of  construction,  899 
Platforms,  overcrowded  platforms,  942 
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ELEVATED  RAILROADS,  cont'd. 
Projection  of  stations  or  stairways,  902 
Purchase  price,  924 
Questions  of  law  and  fact : 

Benefits  to  property,  936 
Rapid  transit  acts,  897 
Commissions,  893 

Consent  of  abutters,  898 
Duties  of  commissioners,  898 
Plan  of  construction,  899 
Route,  898 

Time  of  completion  of  road,  898 

Conditions  by  local  authorities,  900 

Consent  of  local  authorities,  900 

Consent  of  property  owners,  899 

Constitutionality,  898 

Construction,  902 

Location,  898,  902 

Plan  of  construction,  899 

Right  to  acquire  real  estate,  901 

Supreme  court  commissioners,  900 

Time  of  completion  of  road,  898 
Real  estate  brokers  : 

Testimony  as  experts,  921 
Real  property  : 

Right  to  acquire  real  property,  gor 
Recovery  of  damages  by  owners  of  abutting 
property  (see  infra,  Damages),  902 

Common-law  action,  907 

Damages  assessed  as  at  time  of  appropria- 
tion, 905 

Eminent  domain  proceedings,  905 
Evidence,  920 
Form  of  action,  903 
Illinois,  908 

Kane  v.  Elevated  R.  Co.,  904 
Kentucky,  908 
Lahr  case,  903 
Land  for  stations,  905 
Landlord  and  tenant,  916 
Maryland,  909 

Measure  of  damages  in  eminent  domain 
proceedings,  906 

Method  of  recovery,  905 

Pennsylvania,  908 

Permanent  damages,  902,  903 

Proceedings  for  injunction,  252,  910 

Right  to  compensation,  905 

Right  to  institute  eminent  domain  pro- 
ceedings, 907 

Right  to  recover,  902 

Story  case,  902 

Temporary  damages,  903 

Who  may  recover,  913 
Release  : 

Release  by  vendor,  916 
Religious  corporations  : 

Right  to  recover  damages,  919 
Remainders : 

Right  to  recover  damages  as  between  life 
tenant,  remainderman  and  reversioner, 
918 

Rental  value,  932 

Evidence  of,  923 
Reversions : 

Right  to  recover  damages  as  between  life 
tenant,  remainderman  and  teversioner, 
918 

Several  lots,  935 
Smoke  : 

Damages,  930,  931 
Sparks  : 

Injuries  from,  940 
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ELEVATED  RAILROADS,  cont'd. 
Stations : 

Dangerous  open  spaces,  942 
Guard  rails,  943 
Ice  and  snow,  943 
Overcrowded  platforms,  942 
Personal  injuries,  942 
Proximity  of  stations,  928,  936,  937 
Space  between  car  and  platform  caused  by 

curve  in  road,  942 
Stairwavs,  943 
Statute  of  limitations,  see  infra,  LIMITATION 

of  Actions. 
Statutes,  see  infra,  Rapid  Transit  Acts. 
Story  case,  902 
Streets : 

Damages  where  property  fronts  on  two 

streets,  938 
Interference  with  abutter's  easement  on 

streets,  934 
Projection  of  stations  or  stairways,  902 
Supreme  court  commissioners,  900" 

Commission    to    determine   necessity  of 
road,  900 

Failure  to  obtain  consent  of  property  own- 
ers, 900 
Hearing,  243 

Notice  of  application,  900 
Notice  of  meeting,  901 
Powers  and  duties  of  commissioners,  900 
Review  of  commissioners'  finding,  901 
Time  of  completion  of  road,  899 
Torts,  liability  for,  940 
Trusts  and  trustees : 

Who  entitled  to  damages,  919 
Usages : 

Projection  of  stations  or  stairways,  902 
Vendor  and  purchaser : 

Right  of  subsequent  purchaser  to  recover 
damages,  913 

Apparent  objections  to  the  rule,  914 
Conveyance  pendente  lite,  915 
Damages  in  rental  value,  914 
Fee  of  street  in  plaintiff,  915 
In  general,  914 

Injunction  against  operation  of  road,  916 
Notice  of  judicial  proceedings,  916 
One  who  has  purchased  after  road  con- 
structed, 914 
Recovery  by  executor  under  will  after- 
wards held  invalid,  914 
Recovery  to  time  of  sale,  915 
Release  by  vendor,  916 
Reservation  of  cause  of  action.  915 
Vendor's  right  to  past  damages,  915 
Vibration  : 

Damages,  931 
Who  may  recover  damages,  913,  918 
ELEVATORS.  944 
Burden  of  proof : 

Guarding  shaft  of  elevator,  965 
Unexplained  breaking  of  machinery  948 
Carriers  of  passengers,  945 

Burden  of  proof  from  breaking  of  ma- 
chinery, 948 
Care  required  of  children,  951 
Carrier  for  hire,  946 

Contributory  negligence  of  passenger,  951 
Duties  owing  as  carriers  of  passengers,  946 
Duty  to  provide  and  maintain  safe  and 

suitable  machinery,  947 
Duty  to  provide  and  maintain  skilful  and 
competent  operatives,  949 
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ELEV  A  TORS,  cont'd. 
Carriers  of  passengers,  cont'd. 
Examples  of  negligence,  950 
In  general,  946 

Injuries     sustained    through  negligent 

operation,  949 

Negligence  in  operation,  950 

Negligent  failure  to  maintain  safe  ma- 
chinery, 947 

Not  an  insurer,  946 

Presumption  of  negligence  from  un- 
explained breaking  of  machinery,  948 

Starting  car  before  passenger  obtains  bal- 
ance, 949 

When  not  carriers  of  passengers,  946 
Children 

Contributory  negligence,  951 

Infant  employees,  959 

Where  child  is  trespasser  owner  not  ex- 
cused   from     maintaining  unguarded 
shafts,  9&3 
Contributory  negligence,  951,  958 

Age  and  capacity  of  employee^  to  be 
considered  in  determining  question,  959 

Barring  shaft  in  elevator,  964 
Burden  of  proof,  965 
When  question  for  iury,  964 

Children,  951,  959 

Examples,  951 

General  rule,  958 

Proximate  cause  of  injury,  958 

Question  of  law  or  fact,  951 

Use  of  defective  machinery,  958 
Definition,  945 

Duty  of  operator  of  elevator  to  guard  shaft,  959 

Burden  of  proof,  965 
Children,  963 

Contributory  negligence,  964 
Employers  of  servants,  961 
In  general,  959 
Licensees,  962 

Persons  rightfully  on  the  premises,  959 

Proprietors  of  hotels,  office  buildings,  and 
apartment  houses,  960 

Proprietors  of  manufactories,  960 

Proprietors  of  stores,  960 

Statutes,  961 

Trespassers,  962 
Eminent  domain : 

Public  use,  1087 

Spurs  to  elevators,  1078 
Fellow-servants,  957 

General  considerations,  957 

Injury  to  servant  resulting  from  negli- 
gence of  fellow-servant,  957 

Who  are  fellow-servants,  957 
Freight  elevators,  970 
Inns  and  innkeepers : 

Duty  to  guard  shaft,  960 
Licenses,  969 

Duty  to  guard  shaft,  962 
Machinery,  see  infra,  CARRIERS  OF  PASSEN- 
GERS; Master  and  Servant. 
Master  and  servant  (see  infra,  Fellow  Serv- 
ants) : 

Duty  to  guard  shaft,  961 
Liability  of  Master,  952 

Breaking  of  machinery  as  evidence  of 

negligence,  956 
Conditions  of  master's  liability  for  in- 
jury resulting  from  use  of  worn  and 
defective  machinery  t  955 
Contributory  negligence,  958 
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ELEVATORS,  cont'd. 
Master  and  servant,  cont'd. 
Liability  of  master,  cont'd. 

Duty  of  master  to  warn  ignorant  servant 
and  instruct  him  as  to  his  duties,  952 
Evidence  of  master's  negligence  in  re- 
gard to  machinery,  956 
Examples  of  negligence  in  machinery, 

953-  954 
In  general,  952 

Master's  duty  to  servant  to  use  safe 

machinery  and  appliances,  953 
Risks  assumed  by  servant,  952 
Where   danger  obvious,  warning  un- 
necessary, 953 
Negligence,  see  infra,  Carriers  of  Passen- 
gers; Master  and  Servant. 
Relation  of  operator  to  person  injured,  968 
When  not  liable  for  negligence  in  opera- 
lion  or  maintenance,  968 
Where  liable  for  negligence  in  operation 
or  maintenance  968 
Statutes  regulating  construction,  966 

Effect  of  failure  to  comply  with  statutes, 
966 

Examples,  966,  967 
Trespassers,  969 
Unguarded  shafts,  962 
In  general,  962 
Young  child,  963 
Who  liable  to  person  injured  by  negligent  opera- 
tion or  construction  of  elevator,  967 
In  general,  967 

Injury  through  negligence  of  one  of  sev- 
eral tenants,  968 

Joint  and  several  liability  of  operators  for 
negligent  maintenance,  968 

Where  landlord  operator,  968 

ELIGIBLE,  970 

Holding  office,  971 

Time  of  entering  office,  972 

ELISOR,  972 

ELOIGN,  973 

ELOPEMENT,  973 
Dower : 

Barred  by  adultery  and  elopement,  200 

Consent  of  husband,  201 
Elopement  must  be  voluntary,  200 
Elopement  necessary,  200 
Statutes,  200,  201 

ELSE,  973 

ELSEWHERE,  973 

EM,  974 

EMANCIPATION,  974 
EMBANKMENT,  974 
EMBARGO,  975 
EMBARRASS,  975 
EMBASSADOR,  975 

EMBEZZLEMENT,  976 

Actual  employment,  1002 
Admissions,  1036 

Agents   (see  infra,  CHARACTER  IN  WHICH 
Property  Is  Received  or  Held),  997. 
1003 
Attorney,  1010 
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EMBEZZLEMENT,  cont'd. 
Agents,  cont'd. 

Bailee  or  agent  cannot  be  convicted  under 
statutes  against  clerks  and  servants,  and 

vice  versa,  984 
Bailees,  1007 

Casual  employment,  1005 
Collecting  agents,  1005 
Commission,  1004 
De  facto  agents,  1006 
Examples,  1003-1004 
Officers  of  corporations,  1012 
Railroad  and  express  agents,  ioc£ 
Right  of  agents  to  collect,  1005 
Right  to  mix  funds,  1005 
Special  employment,  1003 
Stockbrokers,  1006 
Subagents,  1004 

Termination  of  employment,  1003 
Who  are,  1003 
Aider  and  abettor  : 

Persons  aiding  officers,  1023 
American  statutes,  979 
Another : 

Property  of  another,  986 
"  Appropriate,"  993 

Assignment  for  benefit  of  creditors,  IOII 
Attorney  and  client,  996,  1009 

As  bailee,  1010 

As  servant  or  agent,  1010 

In  general,  1009 

Intent,  996 
Bailees,  1007 

Attorney,  1010 

Bailees  for  their  own  benefit,  1009 
Common  carriers,  1008.  1009 
Delivery  of  money  to  buy  goods,  1008 
In  general,  1008 
Not  servants  or  agents,  1007 
Possession,  987 
In  general,  987 

Possession  obtained  with  felonious  in- 
tent, 987 

Termination    of   bailment  before  con- 
version, 987 
Termination  of  bailment,  1009 
Bankruptcy : 

Assignees  in  bankruptcy  or  insolvency, 
101 1 

Banks    and   banking  (see  infra.  National 
Banks),  1012 

Banks  and  banking  in  general,  IOI2 

Care,  custody  or  possession,  1013 

Cashiers  and  clerks,  1013 

Failure  to  pay  depositors,  IOT2 

Loan  made,  1013 

Officers  of  banks  in  general,  1012 

Private  bankers  and  managers,  1012 

What  constitutes  embezzlement,  1012 
Books  of  account  as  evidence,  1035 
Burden  of  proof,  1028 
California,  979 
Canada,  979 

"  Care,  custody  or  possession,"  1013 
Carriers  of  goods,  1008,  1009 
Casual  employment,  1005 
Character  in  which  property  is  received  or  held, 

989 

Casual  employment,  992 

Conversion  of  property  delivered  by  mis- 
take, any  lost  property,  990 

Estoppel  to  deny  authority,  992 

Every  breach  of  trust  is  not  embezzle- 
ment, 990 
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EMBEZZLEMENT,  cont'd. 
Character  in  which  property  received,  cont'd. 
In  general,  989 

Officers  of  private  corporations,  1011 
Officers  of  private  corporations  and  asso- 
ciations, 993 
Property  held  under  a  trust,  990 
Receipt  by  virtue  of  employment  or  office, 
990  . 

Receipt  by  virtue  of  office,  992 
Receipt  for,  or  in  the  name  or  on  account 

of,  master  or  employer,  993 
Receipt  in  excess  of  authority,  991 
Relation  of  trust  and  confidence,  990 
Want  of  authority,  993 
Checks : 

As  evidence,  1036 
"  Clerk,"  997 

Clerks  and  servants  (see  infra,  Public  Offi- 
cers), 999 
Appointing  power,  1000 
Apprentice,  1000 

Assignor  for  the  benefit  of  creditors,  IOOO 
Bailees,  1007 

Banks  and  banking,  1013 
Commercial  travelers,  1000 
Commissions,  1001 
Compensation  necessary,  1001 
De  facto  servants,  1002 
Direction  and  control  of  master,  999 
Disregard  of  rules,  1003 
Employment  by  more  than  one  master, 
1002 

Examples,  999-1001 
Occasional  employment,  1002 
Officers  of  corporations,  1000,  1012 
Payment  of  compensation,  ioor 
Power  of  control  in  some  one  is  implied, 
999 

Province  of  court  and  jury,  999 
Public  officers,  1022 
Secretary  of  club  or  society,  1000 
Tradesman,  1001 

Treasurer  of  club  or  society,  1000 
Volunteer,  1000 
Who  are,  999 
Collecting  agents,  1005 
Commercial  travelers,  1000 
Commissions,  1001,  1004 
Common  carriers,  1009 
Common  law,  978 
Confessions,  1036 

Conflict  of  laws,  see  infra,  Locality  of 

Offense. 
Constitutional  law  : 

Statutes  providing  that  a  conviction  of 
embezzlement  on  an  indictment  for  lar- 
ceny and  vice  versa  shall  be  good,  983 
Consular  officers,  1018 

Conversion,  see  infra,  The  Act  by  Which 

Embezzlement  is  Effected. 
Corporations,   see  infra,  Officers  OF  Pri- 
vate Corporations. 
Counties,  1020 

County  officers,  sec  infra,  Public  Officers. 
Custody    distinguished    from  possession, 

988 
Debt,  995 

Nonpayment  of  debt,  995 
Decoy  letters,  1025 
De  facto  agents,  1000 
De  facto  officers,  1022 
De  facto  servants,  1002 
Definition,  978 
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EMBEZZLEMENT,  cont'd. 
Delaware,  979 
Demand,  995 

Necessity  for,  995 
Directors,  1012 
Documentary  evidence,  1034 
Dollar,  2 
Effects,  985 

Elements  of  the  offense,  983 

Character  in  which  property  is  received  or 
held,  see  infra,  Character  in  Which 
Property  is  Received  or  Held. 

In  general,  983 

Intent,  see  infra,  Intent. 

Persons  who  may  commit  embezzlement, 

984  .  V 

Possession  at  the  time  of  conversion,  see 
infra.  Possession  at  the  Time  of  Con- 
version. 

What  may  be  subject  of  embezzlement,  see 
infra,  What  may  be  Subject  of  Em- 
bezzlement. 
"  Employee,"  998 
England,  978 
Estoppel,  992 

Estoppel  to  deny  authority,  992 
Evidence,  1028 

Admissions,  1036 

Appropriation  of  property,  1031 

Books  of  account,  1035 

Burden  of  proof,  1028 

Character  of  defendant,  1030 

Checks,  1036 

Competency,  1029 

Confessions,  1036 

Conversion  of  property,  1031 

Deposit  slips,  1036 

Disposition  of  funds,  1031 

Documentary  evidence,  1034 

Embezzlement  must  be  proved,  1029 

Employment  or  relation  of  trust,  1030, 
1038 

Evidence  admissible  to  show  employ- 
ment, 1031 

Evidence  not  bearing  on  question  of 
guilt,  1029 

Evidence  of  custom  as  bearing  on  intent, 

1033 

Evidence  of  financial  condition  of  defend- 
ant, 1030 

Evidence    tending    to    prejudice  jury 

against  defendant,  1030 
Expert  testimony,  1034 
Failure  to  account,  1031 
False  entries  in  books,  1032 
Harmless  error,  1030 
Hearsay,  1034 
Intent,  1032 
Letters,  1036 
Materiality,  1029 

Necessity  to  prove  conversion  of  particu- 
lar sum,  1037 
Other  offenses,  1033 
Ownership  of  property,  1032 
Presumptions,  1028 
Public  records,  1034 
Receipt,  1035 
Receipt  of  property,  1031 
Relevancy,  1029 
Shortage,  1031 
Similar  acts,  1033 
Sufficiency  of  evidence,  1037 
Terms  of  contract,  1030 
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EMBEZZLEMENT,  cont'd. 

Executors  and  administrators,  1010 
Expert  and  opinion  evidence,  1034 
Express  agents,  1006 
Failure  10  pay  over  funds,  994 
False  entries  : 
Evidence,  1032 

False  entries  in  books,  994,  1016 
Goods  and  chattels,  985 
Guardian  and  ward,  1010 
Hearsay  evidence,  1034 
Infants  : 
Bailees,  1009 
Insolvency  : 

Assignees  in  bankruptcy  or  insolvency, 
ion 
Intent,  996 

Appropriation  under  claim  of  right,  997 

Attorney,  996 

Criminal  intent  is  essential,  996 
Evidence,  1032 
Examples,  996,  997 

Fraudulent  intent  may  be  inferred  from 

circumstances,  997 
Intention  to  restore,  997 
National  banks,  1014 
Jeopardy : 

Former  acquittal  or  conviction  for  embez- 
zlement as  a  bar  to  larceny,  983 
Joint  tenants  and  tenants  in  common  : 

Joint  ownership,  985 
Jurisdictio?i,  see  infra,  LOCALITY  OF  OFFENSE, 
Justice  of  the  peace,  1020 
Larceny,  980 

View  that  the  two  offenses  do  not  overlap, 
981 

Larceny  distinguished  from,  98a 

Conviction  of  embezzlement  on  indictment 

for  larceny  and  vice  versa,  982 
Decisions  that  embezzlement  is  a  distinct 

offense,  981 
Embezzlement  as  a  distinct  offense,  981 
Former  acquittal  or  conviction,  983 
In  general,  980  ' 
Statutes  allowing  conviction  of  embezzle- 
ment in  indictment  for  larceny  and  vice 
versa,  982 

Statutes  dispensing  with  trespass  in  lar- 
ceny, 982 
Statutes  using  the  term  larceny,  981 
Letters,  1036 
Loan,  995 

Obtaining  loan,  995 
Locality  of  offense,  1025 

Bringing  into  one  county  or  state  property 

embezzled  in  another,  1028 
Conversion  in  another  state,  1027 
Embezzlement  in  state  by  person  without, 
1028 

In  general,  1025 

Money  or  property  need  not  be  expended 

or  disposed  of  in  the  county,  1026 
Proof  of  receipt  and  failure  to  account, 

1026  ' 

Whether  the  property  is  converted,  1025 

Mails,  see  infra,  Postal  Laws: 
Massachusetts,  979 

Master  and  servant  (see  infra,  Character  in 
which  Property  is  Received  or  Held; 
Clerks  and  Servants): 
Bailee  or  agent  cannot  be  convicted  under 
statutes  against  clerks  and  servants,  and 
vice  versa,  983 
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EMBEZZLEMENT,  cont'd. 
Military  law  : 

Persons  in  military  and  naval  service,  1018 
Mixing  funds,  1005 
Money,  984 
Municipal  bonds,  985 

Municipal  corporations,    see   infra,  PUBLIC 

Officers. 
National  banks,  1013 

Absence  of  fraudulent  intent,  1015 

Cashiers,  1016 

Embezzlement  of  deposit  not  belonging  to 

bank,  1014 
Exclusive  jurisdiction  of  federal  courts, 

1014 

False  entries,  1015 

In  general,  1013 

Officers  and  directors,  1014 

Overdrafts,  1015 

Tellers,  1016 
New  York,  879 
Object  of  statutes,  980 
Occasional  employment,  1002 
Officer  of  corporation  also  clerk  or  servant, 

1000 

Officers  of  private  corporations  and  associations, 

993.  1011 
Agents,  1012 
Bank  officers,  1012 

Character  in  which  property  is  received, 

ion 
Directors,  1012 
In  general,  ion 
Servants,  1012 
Statutory  provisions,  ion 
Ohio,  979 

Origin  of  the  offense,  978 
Particular  classes  of  persons,  997 

"Agent,"  997 
"  Clerk,"  997 
"  Employee,"  998 
Examples,  997,  998 
In  general,  997 
"  Servant,"  997 

Strict  construction  of  statutes,  997 
Particular  statutes,  978 
Partnership,  1006 

Before   partnership   was  consummated, 
1007 

In  general,  1007 
Limitations  on  rule,  1007 
Persons  not  partners  inter  sc,  1007 

Pennsylvania,  979 

Possession : 

Custody  distinguished  from,  988 

Possession  at  the  time  of  the  conversion,  986 
Delivery  by  master  to  servant,  988 
Delivery  by  master  to  servant  as  bailee, 
988 

Delivery  by  third-  persons  to  servant,  988 
Delivery  of  bare  custody  to  others  than 

servants,  989 
Embezzlement  by  bailees,  987 
Embezzlement  by  servants,  988 
In  general,  986 

Possession  and  custody  distinguished,  988 

Possession  obtained  by  bailees  with  felo- 
nious intent,  987 

Termination  of  bailment  before  conver- 
sion, 987 
Postal  laws  : 

Embezzlement  from  the  mails,  1023 
Decoy  letters,  1025 


EMBEZZLEMENT,  cont'd. 
Postal  Laws,  cont'd. 

Embezzlement  from  the  mails,  cont'd. 

Deputy  postmaster,  1024 

In  general,  1023 

Mail  carriers,  1025 

Postal  cerks,  1024 

Postmasters,  1024 

Private  individuals,  1025 

Provisions  of  revised  statutes,  1023,  1024 
Presumptions,  1028 

Private  international  law,  see  infra,  LOCALITY 

of  Offense. 
Property,  984 
Property  of  another,  986 
Public  officers,  1016 

Acts  must  be  within  the  statute,  1017 

Assistant  treasurer,  1017 

Clerk  in  treasury  department,  1017 

Clerks  and  servants  of  officers,  1023 

Constables,  1020 

Consular  officers,  1018 

County  auditor,  1020 

County  officers,  1019 

County  treasurer,  iorg 

De  facto  officers,  1022 

Deputy  county  auditor,  1020 

Deputy  county  treasurer,  1019 

Failure  of  United  States  officers  to  deposit 
or  safely  keep  moneys,  1017 

Failure  to  pay  over  to  successor,  1019,  1020 

Justice  of  the  peace,  1020 

Military  and  naval  officers,  1018 

Municipal  officers,  1021 

Persons  aiding  officers,  1023 

School  treasurer,  1021 

Sheriff,  1020 

State  auditor,  1019 

State  officers,  1018 

State  treasurer,  1018 

Subordinate  officers  and  clerks,  1017 

Tax  collector,  1021 

Town  and  city  treasurer,  1021 

Township  officers,  1021 

United  States  officers,  1016 

What  amounts  to  embezzlement  by  state 
treasurer,  1018 

What  persons  are  within  the  United  States 
statutes,  1017 
Questions  of  law  and  fact,  999 

Relation  of  master  and  servant,  999 
Railroad  agent,  1006 
Return  of  property,  997 

Intention  to  restore,  997 
School  treasurer,  1021 
Securities,  985 

Servants  (see  infra,  Clerks  and  Servants), 
997 

Settlement,  997 
Society  or  club,  1000 

Secretary  and  treasurer  of  club  or  society, 

1000 

State  officers,  see  infra.  Public  Officers. 
Statutes : 

Construction,  997 
Slockbrokers,  1006 
Stock  in  corporation,  984 
Strict  construction  of  statutes,  997 
Tax  collector,  1021 

The  act  by  which  embezzlement  is  effected,  993 

"Appropriate,"  993 
Authorized  acts,  995 
Continuous  series  of  acts,  995 
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EM  BEZZLiEMENT,  cont'd. 
Act  by  which  embezzlement  is  effected,  cont'd. 

"  Embezzle,"  994 
Examples,  994,  995 
Failure  to  pay  over  funds,  994 
False  entries  in  books,  994 
In  general,  993 

Means  of  conversion  immaterial,  994 

Necessity  for  demand,  995 

Necessity  of  "  conversion,"  993 

Nonpayment  of  debt,  995 

Obtaining  loan,  995 

What  constitutes  a  conversion,  994 
Townships,  see  infra,  Public  Officers. 
Tradesman,  1001 
Trespass  : 

Statutes  dispensing  with  trespass  in  lar- 
ceny, 982 
Trustees,  1010 
United  States,  979 
United  States  courts : 

National  banks,  1014 
United   States    officers,    see  infra.  Public 

Officers. 
United  States  statutes,  1016 
Value,  985 

Warehouseman,  1008 

What  may  be  the  subject  of  embezzlement,  984 

Effects,  985 

Goods  and  chattels,  985 
In  general,  984 
Joint  ownership,  985 
Money  and  property,  984 
Municipal  bonds,  985 
Ownership,  985 
Property,  984 

Property  obtained  or  held  illegally,  986 
Property  of  another,  986 
Stock  in  corporation,  984 
Value,  985 

Value  determining  degrees  of  offense,  985 
EMBLEMENTS,  1038 
Dower : 

Right  to  emblements,  152 
EMBRACE,  1039 

EMBRACERY,  1040 
Attempts,  1041 
Definition,  1040 

Giving  of  money  to  another  to  be  distributed 

among  jurors,  1040 
Overt  act,  1041 

Who  may  commit  embracery,  1041 
Witnesses : 

Dissuading  witness  from  testifying,  1041 
EMERGENCY,  1041 
EMIGRANT,  1042 
EMIGRATION,  1042 

EMINENT  DOMAIN  (see  Elevated  Rail- 
roads), 1043 
Abandonment : 

Effect  of  abandonment,  1203 
Abandonment  of  public  use,  1203 

Delay  in  completion,  1203 

Failure   of   grant    from    corporation  on 
abandonment,  1203 

Nonuser,  1204 

Sale  of  right  of  way,  1204 

What  amounts  to  abandonment,  1203 
Abutters  (see  infra,   Access;    Change  of 
Gradf.): 

Injury  to  access,  1127 
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EMINENT  DOMAIN,  cont'd. 
Access,  1 1 69 

Access,  injury  to,  1127 
Access  to  public  waters,  1129 
Additional  servitude,  1130 

Difficulty  of  access  where  part  of  land  is 
taken,  1169 
Admissions,  11 54 

Value  of  property,  1154 
Agency,  see  infra,  DELEGATION  OF  POWER. 
Agriculture,  1066 
Appeal,  1 146 

Allowance  of  interest,  1187 

Possession  pending  appeal,  1 146 
Ashes,  1122 

Attribute  of  sovereignty,  1048 
Benefits,  see  infra,  COMPENSATION. 
Booms : 

Public  use,  1081 
Branch  railroads,  1076 
Bridges : 

Public  use,  1080 
Building  restrictions,  1163 
Camps,  1087 
Canals  : 

Public  use,  1080 
Car  factories,  1075 
Cemeteries  : 

Public  use,  1085 
Change  of  grade,  11 24 

Compensation  presumed  to  be  included  in 
original  award,  1126 

Examples,  1124-1127 

Liability  under  special  statutes,  1127 

Negligent  change,  1127 

Right  to  compensation  for  injuries  from 
change  of  grade  in  street,  1124 
Change  of  use,  1130 
Charter,  1140 

Companies  with  special  charters,  condem- 
nation under  special  laws,  1053 

Entry  under  charter,  1140 

General    law    repealing    special  charter, 
1053 

Time  allowed  company  by  charter  as  pro- 
vided, 1061 
Church,  1 162 

Land  adapted  for  church  purposes,  1162 
Compensation  (see  infra.  What  Amounts  to 
a  Taking),  1132 
Benefits,  1175 

Benefits  in  excess  of  damages  and  value 

of  land,  1182 
Benefits    not  confined  to  present  use, 
1181 

Benefits  to  one  part  and  damages  to  an- 
other, 1181 

Benefits  to  tracts  other  than  parts  taken, 
1181 

Classes  of  benefitsl  1176 
Deduction  of  general  benefits,  1177 
Deduction  of  special  benefits,  1177 
Deduction  of  special  benefits  under  con- 
stitutions which  merely  provide  for 
compensation,  1177 
Definition,  1175 

Instances  of  special  benefits,  1176 
Parcels  divided  by  street,  1181 
Property  to  be  considered  as  a  whole, 
1181 

Restriction  of  right  by  special  constitu- 
tional and  statutory  provisions,  1183 
Right  to  deduct  benefits,  1176 
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EMINENT  DOMAIN,  cont'd. 
Compensation,  cont'd. 
Benefits,  cont'd. 

Right  to  deduct  benefits  from  damages  to 

remainder  of  property,  1177 
Right  to  deduct  benefits  from  value  of 

land  taken,  1179 
Right  to  deduct  benefits  in  making  com- 
pensation in  general,  1177 
Right   to  deduct  special  assessments, 
1184 

Special  benefits,  1176 
Bond  to  secure  payment,  1146 
Compensation  for  injuriously  affecting  prop- 
erty, 1073 

Assessed  once  for  all,  1073 

Compensation  distinguished  from  dam- 
ages, 1132 

Consequential  damages,  1073 

Depreciation  of  market  value,  1074 

Ditches,  1074 

Fences,  1074 

Gates,  1074 

Injuries  from  proper  construction  and 
operation  only  considered,  1073 

Interference  with  use  of  property,  1074 

Measure  of  damages,  1074 

Special  injuries,  1073 

Speculative  damages,  1073 
Compensation   for  running  powers  over 

another  railroad,  1074 
Constitution,  1133 

Constitutional  provisions,  1051,  1132 
Crossings,  11 74 

Damage  for  interfering  with  business, 
"75 

In  general,  1174 

Injuries  too  remote,  1175 

Railroad  crossings,  1174 

Street  crossing  over  railroad,  1175 
Date  of  approval  of  the  award,  1 149 
Dower,  1191 

Who  entitled  to  dower  interest,  1191 
Effect  of  payment,  1196 
Elements  of  compensation,  1150 
Entry  before  payment,  1139 
Entry  before  payment  for  survey,  1141  ' 
Entry  under  power  given  by  charter,  1 140 
Federal  government  may  authorize  taking 

of  state  property,  1134 
General  benefits,  1176 
General  damages,  1133 
Heirs  and  administrators,  1194 
How  compensation  made,  1145 
Improvement  certificates,  1145 
Interest,  1 185 

Appeal  by  expropriator,  1188 

In  general,  1185 

Interest  from  date  of  taking,  1185 

Interest  not  allowed,  1186 

Interest  on  account  of  award  wrongfully 
withheld,  1186 

No  interest  where  compensation  pre- 
cedes taking,  1 185 

On  appeal,  1187 

Owner's  delay  in  instituting  proceed- 
ings, 1 186 
Unsuccessful  appeal,  1188 
Waiver  of  right  to  interest,  1188 
Where  owner  has  use  of  land,  1186 
Where  taking  precedes  assessment,  1 185 
Joint  improvements  by  railroad  and  mu- 
nicipal corporation,  1195 
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EMINENT  DOMAIN,  cont'd. 
Compensation,  cont'd. 

Joint  tenants  and  tenants  in  common,  1191 
Judgment  not  compensation,  1146 
Just  compensation,  1132 
Lands  under  navigable  water  taken  under 

national  authority,  1134 
Lessee,  1184 

Damages  affected  by  existence  of  cove- 
nant for  renewal,  1184 
Effect  of  rent  paid  on  damages,  1184 
General  benefits,  1184 
Improvements  by  lessee,  1184 
Measure  of  damages  to  lessee,  1184 
Rent  as  a  criterion,  1184 
Life  tenant,  1185 
Limited  estates,  1184 
Market  value,  1151,  1152 
Meaning  of  the  term,  1132 
Measure  of  compensation,  11 50 

According  to  the  interest  acquired,  1 150 
Adaptation  from  quality  of  land,  1161 
Adapted  for  special  uses,  but  not  used 

for  such  purposes,  1161 
Admissions  by  owner,  1154 
Bad  condition  of  property,  1164 
Building  restrictions,  1163 
Compromise  offers,  1153 
Condition  and  quality  of  the  land,  1 158 
Condition  of  the  business,  1163 
Cost  of  removal  of  improvements,  1158 
Disadvantage  rendering  the  land  less 

valuable,  1163 
Easements,  1164 

Evidence  of  the  intended  use,  1163 
Expert  evidence,  1157,  1158 
Growing  crops,  1159 
Improvements,  1158 

Improvements  made  by  company  with- 
out consent  of  owner,  1159 
Land  adapted  for  church  purposes,  1162 
Land  adapted  for  ferry  landing,  1162 
Land    adapted   for  railroad  purposes, 
1162 

Land  adapted  for  residence  purposes, 
1 162 

Land  adapted  for  warehouse  purposes, 
1 162 

Location  of  the  land,  1161 
Market  value,  1151 
Meaning  of  "  market  value,"  1152 
Means  of  estimating  market  value,  1153 
Mineral  land,  1158 
Nature  of  the  estate  taken,  1150 
Not  the  value  to  the  future  owner,  1153 
Offers  to  purchase  by  third  parties,  1154 
Offers  to  sell,  1157 
Opinion  evidence,  1 1 57 
Owner  title,  1 151 
Price  paid  by  owner,  1155 
Price  paid  for  lands  not  in  same  vicin- 
ity, 1155 

Price  paid  for  other  lands  by  condemn- 
ing company,  1156 
Price  paid  for  similar  land  not  to  be 

considered,  1 156 
Price  paid  for  similar  property,  1155 
Profits  not  proper  evidence  of  value, 
1 163 

Property  indispensable  to  expropriator, 
"53 

Prospective  value,  1163 
Quality  of  the  owner's  title,  1151 
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EMIXKXT  DOMAIN,  cont'd. 
Compensation,  cont'd. 

Measure  of  compensation,  cont'd. 

Right  acquired,  not  the  use  of  the  right, 

to  be  considered,  1153 
Sales  of  similar  land  to  be  considered  a 

proper  indication  of  value,  1 1 5 5 
Special  adaptation  from  improvements, 
1161 

Speculative  value,  1163 

Sum  that  the  property  is  fairly  worth  in 

the  market,  1153 
Taking  perpetual  easement,  1150 
Temporary  use,  1164 
Title  burdened  by  easement,  1151 
Trees,  1159 

Uses  to  which  land  is  adapted,  1161, 
1 162 

Valuation  by  commissioners,  1155 

Valuation  for  taxation,  1154 

Valuation    for   taxation   made  by  the 

owner  himself,  1154 
Valuation  for  taxation  made  without  the 

owner  by  assessment,  1154 
Value  as  shown  from  profits,  1162 
What  is  market  value,  1152 
Where  whole  tract  is  taken,  1151 
Willingness   or  unwillingness  to  sell, 

"53 

Mortgagor  and  mortgagee,  1192 

Compensation  paid  into  court,  1193 
Consequential  injuries,  1 194 
Mortgagee  an  owner  of  real  estate,  1192 
Mortgagor,  1193 

Redemption  of  mortgaged  lands  by  ex- 
propriator, 1 193 

View  that  compensation  should  be  to  the 
mortgagee,  1192 

National    government's    taking  state 
property,  1135 
Necessity  of  provision  for  compensation, 

1132 

No  special  injury,  1132 
Occupation  of  street  by  railroad  company, 
1 196 

Other  lands  as  payment,  1145 

Owner  in  fee,  1188 

Owner  of  judgment  lien,  1195 

Owner's  lien  for  unpaid  compensation, 
1 196 

Partners,  1191 

Payment  in  money,  1145 

Payment  into  court,  1138,  1195 

Payment  within  reasonable  time,  1140 

Performance  of  certain  acts,  1145 

Possession  pending  appeal,  1146 

Prepayment  in  case  of  property  damaged 
or  injured,  1141 

Prepayment  need  not  be  made  where  con- 
demnation is  made  by  the  state  or  pub- 
lic corporation,  1142 

Prepayment  of  compensation  must  be 
made,  1136 

Prepayment  or  deposit,  1136 

Prepayment  or  security,  1136 

Prepayment  or  tender,  1137 

"  Prepayment  "  refers  to  time  of  entry, 
1138 

Prepayment  where  it  is  impossible  to  esti- 
mate damages  in  advance,  1143 

Private  property  of  public  corporations, 
"35 

Property  of  municipal  corporations,  1135 
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EMINENT  DOMAIN,  cont'd. 
Compensation,  cont'd. 

Property  of  public  corporations,  1135 
Reservation  of  easements,  1145 
Security  for  payment,  1145 
Taking  property  of  state  or  public  corpo- 
ration, 1133 
Tenants  and  lessees,  1194 
Tenants  for  life  and  remaindermen,  1194 
Tender,  1137,  IT38 

Time  of  assessment,  appraisement  or  trial 
as  of  the  time  of  valuation,  1148 

Time  of  construction,  as  time  of  valua- 
tion, 1 149 

Time  of  filing  petition  as  time  of  valua- 
tion, 1 148 
Time  of  paying  compensation,  1136 
Time  of  payment  not  specified,  1137 
Time  of  projection  of  the  work  as  time  of 

valuation,  1148 
Time  of  taking  or  entry,  1147 
Time  of  valuation  on  appeal,  1150 
Time  of  valuation  where  occupancy  is 

wrongful,  1 149 
Time  with  reference  to  which  compensa- 
tion is  to  be  estimated,  1147 
Valuation  as  of  the  time  of  taking,  1147 
Valuation   at   date   of   approval   of  the 

award,  1149 
Valuation  at  the  time  of  filing  petition, 
1 148 

Valuation  at  time  of  assessment,  appraise- 
ment, or  trial,  1148 

Valuation  at  lime  of  construction,  1149 

Valuation  at  time  of  projection  of  the 
work,  1 148 

Vendor  and  purchaser,  11 89 

Assignment  of  right  to  compensation  to 

vendee,  1189 
Condemnation    proceedings  discontin- 
ued, 1 190 

Right  of  vendee  pending  proceedings  in 

damages,  1190 
Vendee  not  entitled  to  compensation, 

1189 

Waiver  of  compensation  binds  vendee, 
1  iql 

Where  land  has  been  wrongfully  taken, 
1 190 

Where  transfer  is  enforced  by  specific 
performance,  1191 
Vesting  of  title,  1138 
Waiver  of  compensation,  1197 
Waiver  of  prepayment,  1144 
Where  railroad  company  purchases  rail- 
road property,  1195 
Who  entitled  to  compensation,  1188 
Compensation  for  crossings,  1174 
Compensation  of  widow,  1191 
Compensation  where  part  of  tract  is  taken,  1164 
Actual  use  as  a  unit,  1166 
Certain  land  situated  in  different  govern- 
mental sections,  1166 
Cost  of  fencing  as  an  element  of  damages, 

"71 
Crossings,  1173 
Cuts,  1168 

Depreciation  in  market  value,  1164 
Difficulty  of  access  and  communication 

between  different  parts,  1169 
Embankments,  1168 

Farm  land  separated  by  public  road,  1166 
Farm  or  private  crossings,  1173 
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EMINENT  DOMAIN,  cont'd. 

Compensation  where  part  of  tract  is  taken,  cont'd. 
Fencing  as  a  distinct  item  of  damages. 
1172 

Flooding  of  lands,  1170 
How  a  railroad  crosses  a  farm,  1169 
Impairment  of  drainage,  1170 
Injuries  affecting  whole  tract,  1165 
Injuries  to  land  from  operation,  1171 
Injuries  to  remainder,  1168 
Injuries  to  remainder  from  construction, 
1168 

Injury  to  access  to  water,  1170 
Irrigation,  n 70 

Land  thrown  open  during  construction, 
1 170 

Lots  acquired  at  different  times  and  sepa- 
rated by  streets,  1168 

Manner  of  grading  street,  1169 

Negligence  of  company  in  fencing,  1172 

Plan  of  construction,  1168 

Railroad  company  not  required  to  fence 
immediately,  1171 

Railroad  company  required  to  maintain 
one-half  of  fences,  1172 

Reduction  of  rent  of  whole  tract,  1165 

Stipulation  as  to  manner  of  construction 
and  operation,  1169 

Town  lots  used  together,  1168 

Uncleared  land,  1172 

Waste  land,  1172 

What  is  considered  a  single  tract,  1165 
Consequential  damages,  nil,  1173 
■Consequential  injuries,  1194 
Constitutional  law  (see  in fra,  Compensation), 
1050,  1071 

Compensation,  1051 

Conditions  imposed  upon  its  exercise,  1050 
Constitutional  inhibition,  1050 
Constitutional  provisions,  1050 
Drainage,  1083 

Exists  independent  of  constitution,  1049 
Necessity,  105 1 
Private  roads,  1071 
Private  uses,  1071 
Public  uses,  1051,  107 1 

Private  roads,  107 1 

Private  uses,  1071 

Uses    countenanced    by    the  various 
states,  1071 
State  may  not  be  divested  of  the  power, 
1049 

Uses  countenanced  ry  the  various  states, 
1071 
Construction : 

Exemption  statutes,  1099 
Legislative  acts  granting  power  of  condemna- 
tion, 1 100 

Construction  of  particular  terms,  1101 
Easements,  1101,  1102 
In  general,  1100 
Land, 1101 

Land  under  water,  1101 
Mines  and  minerals,  IIOI 
Right  of  way,  1101 

Right  to  condemn  not  presumed,  1100 
Statutes  empowering  the  condemnation 

of  franchises,  1  too 
Structures,  1101 
What  may  not  be  taken,  1101 
Strict  construction  of  statutes,  1054 
Contracts  : 

Private  contracts  subject  to  the  right,  1089 
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EMINENT  DOMAIN,  cont'd. 
Corporations  : 

Whether  property  subject  to  the  right  of 
eminent  domain,  1090 
Constitutional     provisions  subjecting 
property  of  corporations  to  right  of 
eminent  domain,  1091 
Franchises,  1091 
In  general,  1090 
Corporations  de  facto,  1058 
Corporations  may  be  granted  the  right  to  exer- 
cise the  power  (see  infra,  Municipal  Cor- 
porations): 
Consolidated  corporation,  1058 
Corporations  dc  facto,  1058 
Foreign  corporations,  917,  1059 
Court  (see  infra,  Public  Use)  : 

Payment  into  court,  1138,  1195 
Court-houses,  1087 
Crops,  1 1 59 

Compensation,  1159 

Owner's  right  to  remove  growing  grass, 
1197 
Crossings,  11 73 

Compensation,  11 74 

Damage  for  interfering  with  business, 
"75 

In  general,  1174 
Injuries  too  remote,  1175 
Railroad  crossings,  1174 
Street  crossing  over  railroad,  1175 
Compensation  where  part  of  land  is  taken, 

1173 
Cul  de  sac,  1072 
Cuts,  1123,  1168 

Compensation  where  part  of  land  is  taken, 

1 168 

Damages,  see  infra,  Compensation;  What 

Amounts  to  a  Taking. 
Definition,  1047 
Dikes : 

Public  use,  1081 
Ditches  : 

Interference  with  use  of  property,  1074 
Dower : 

Dower  in  the  compensation,  203 
Gross  sum  in  lieu  of  dower,  181 
Inchoate  right  of  dower,  144,  145 
Widow  entitled  to  dower  interest,  1191 

Drainage  and  irrigation,  1170 

Compensation    where    drainage    is  im- 
paired, 1170 

Drains  and  sewers,  1082 

Benefits  set  off  against  damages,  233 
City  may  acquire  land  for  sewer  purposes, 
239 

Property  owner  enttitled  to  compensa- 
tion   where    sewer    is  constructed 
through  his  property,  239 
Compensation  to  landowners.  232 
Constitutional  provisions,  1083 
Ditches  and  drains  for  reclaiming  land, 
1083 

Drainage  of  marshes,  1082 
Drainage  under  eminent  domain,  223 
Drains  and  sewers  in  cities,  1083 
Police  power,  1083 

Promotion  of  the  public  health,  1082 
Public   health,  convenience,  or  welfare, 
1082 

Reclaiming  lands,  1083 

Works  for  the  drainage  of  land  as  a  pub- 
lic use,  10S2 
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EM  IX  EXT  DOMAIN,  cont'd. 
Due  process  of  law,  309 

Compensation  for  property  taken,  309 
Extent  of  protection  of  property,  299 
In  general,  309 
Dwelling-house : 

What  the  term  includes  in  exemption,  1099 
Easements,  427,  1101,  1102,  1150,  1151,  1164 
Compensation    where   land  is  burdened 

with  easements,  1 164 
Compensation  where  perpetual  easement 

is  taken,  1150 
Compensation    where   title   is  burdened 

with  easements,  1151 
Duration  of  easement,  1201 
Interference  with  easement,  1103 
Reversion  when  only  easement  is  taken, 
1 198 

Right  of  corporation  paramount,  1201 
Right  of  exclusive  possession,  1201 
Rights  of  railroad  corporation,  1201 
Use  must  conform  to  the  purposes  for 
which  taken,  1201 
Ejectment,  521 

Recovery  of  land  taken  under  void  con- 
demnation proceedings,  521 
Recovery   of   land    taken    without  con- 
demnation proceedings,  521 
Recovery   upon   failure   of  condemning 
party  to  perform  agreement,  521 
Electric-light  companies,  862 

Compensation  for  private  use,  868 
Compensation  for  public  use,  868 
Compensation  for  use  of  highways,  868 
Public  use,  1080 

Rights  of  abutting  owners  to  compensa- 
tion, 868 
Electric  railroads,  878 

Change  to  electricity  imposes  no  additional 
servitude,  884 
By  the  erection  of  poles  and  stringing 

of  wires,  884 
Immaterial  whether  fee  to  street  be  in 
municipality  or  in  abutting  owner,  885 
In  general,  884 
Municipality,  884,  885 
General  statutes,  878 
When  the  right  cannot  be  exercised,  878 
When  the  right  may  be  exercised,  878 
Elevated  railroads,  905  1079 

Damages  assessed  as  at  time  of  appropri- 
ation, 905 
Measure  of  damages,  906 
Right  to  institute  proceedings,  905,  907 
Elevators  : 

Public  use,  1087 
Spurs  to  elevators,  1078 
Embankments,  1123,  1168 

Compensation  where  part  of  land  is  taken, 

1168 
Crossings,  1175 
Estate,  see  infra,  Rights  of  Parties  after 

Condemnation. 
Evidence,  see  infra,  COMPENSATION. 
Executors  and  administrators  : 

Compensation,  1194 
Exemption  of  certain  property,  1099 

Construction  of  exemption  statute,  1099 
Curtilage,  1099 
Dwelling-house,  1099 
House,  1100 
Orchard,  1100 

Right  of  legislature   tc  exempt  certain 
property,  1099 
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EMINENT  DOMAIN,  cont'd. 
Exhaustion  of  power,  1060 
Expert  and  opinion  evidence,  1 157,  1158 
Fences  : 

Compensation  for  injuries  to  fences,  1128 
Interference  with  use  of  property,  1074 
Fencing,  11 71 

As  an  element  of  damages,  1171 
Company  required  to  make  all  fences,  1172 
Cost  of  fencing  where  part  of  land  is 

taken,  1171 
Fencing  as  a  distinct  item  of  damages, 

1172 

Negligence  of  company  in  fencing,  1172 
Railroad  company  required  to  maintain 

one  half  of  fences,  1172 
Uncleared  and  waste  land,  1172 
Ferries : 

Public  use,  1080 
Fire  insurance : 

Increased   insurance   rate   from  danger 

from  fire,  1120 
Fires : 

Danger  from  fire,  1 1 1 7 

Compensation,  1118 

Degree  of  danger,  1119 

Depreciation  of  value,  1119 

Imminent  danger,  1119 

Increased  insurance  rate,  1120 

Railroad  responsible  for  losses,  1118 

Such  damages  tco  remote,  1120 

Test,  1 1 19 

Whether  danger  injuriously  affects  prop- 
erty, 1118 
Flooding  of  lands,  1170 
Forts,  1087 

Founded  on  state  necessity,  1048 
Franchises : 

Franchises  subject  to  right  of  eminent  do- 
main, 1091 
Injuries  to  franchises,  11 16 

Compensation  for  exclusive  franchise, 
1117 

Injury  to  business  of  a  company  hold- 
ing a  franchise,  1116 
Injury  to  competing  franchise   not  a 

taking  of  property,  1117 
Where  franchise  itself  is  taken,  1117 
Statutes  empowering  the  condemnation  of 
franchises,  1100 
Freight  depots,  1075 
Frightening  teams,  1121 
Gas  companies  : 

Public  use,  1085 
Gases,  1122 
Gates  : 

Interference  with  use  of  property,  1074 
Good  will,  11 15 

Government,  see  infra,  COMPENSATION. 

Government  purposes,  1087 

Grading  (see  infra.  Change  of  Grade),  1169 

Manner  of  grading  street,  1169 
Grass : 

Owner's  right  to  remove  growing  grass, 
1 197 

Growing  crops,  11 59 

Compensation,  1159 
Heirs,  1194 

Highways  (see  infra.  Change  of  Grade), 
1072 

Compensation  where  street  crosses  rail- 
road, 1 175 
Cut  de  sac,  1072 
Examples,  1072,  1073 
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EMINENT  DOMAIN,  cont'd. 
Highways,  cont'd. 

Highways  for  public  uses,  1072 

Cut  de  sac,  1072 
Examples,  1072,  1073 
In  general,  1072 
Neighborhood  roads,  1073 
Number  of  persons  who  will  use  road, 
1074 

Particular  objects  of  travelers,  1073 

"  Pent  "  roads.  1073 

Pleasure  travel,  1073 

Primarily  for  advantage  of  one  family, 
1074 

Town  way,  1073 
In  general,  1072 
Material  for  construction,  1090 
Neighborhood  roads,  1073 
Number  of  persons  who  will  use  road, 

1074 

Particular  objects  of  travelers,  1073 
"  Pent  "  roads,  1073 
Pleasure  travel,  1073 

Primarily  for  advantage  of  one  family, 
1074 

Right  to  take  property  devoted  to  public  use, 

1093 

Express  words,  1095 
General  rule,  1093 

Laying  oui  highway  across  railroad, 
T094 

Mode  of  expressing  legislative  author- 
ity, 1094 
Necessary  implication,  logs 
Railroad  crossing  highway,  1096 
Streets  or  highways  crossing  railroads, 
1095 

Town  way,  1073 
House,  1100 
Implied  authority,  1055 
Improvements,  1158 
Cost  of  removal,  1158 
Improvements  made  before  condemnation 

without  owner's  consent,  1159 
Improvements  made  by  company,  1159 
Improvements  made    by   company  with 

consent  of  owner,  1159 
Special   adaptation  from  improvements, 
1161 

Where   the  owners   are   entitled  to  the 
value,  not  costs  of  improvements,  1158 
Indian  lands,  1093 

Injury  to  property,  see  infra,  What  AMOUNTS 

to  a  Taking. 
Interest : 

Allowance    of    interest    on  compensation, 

"85 

Appeal  by  expropriator,  1188 
In  general,  1185 

Interest  from  date  of  taking,  1 185 

Interest  not  allowed,  1186 

Interest  on  amount  of  award  wrongfully 
withheld,  1186 

No  interest  where  compensation  pre- 
cedes taking,  1 185 

On  appeal,  1187 

Owner's  delay  in  instituting  proceed- 
ings, 1 186 
Unsuccessful  appeal,  1188 
Waiver  of  right  to  interest,  1188 
Where  owner  has  use  of  land,  1186 
Where    taking    precedes  assessment, 
1185 
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EMINENT  DOMAIN,  cont'd. 
Irrigation,  1066,  11 70 

Compensation  where  part  of  land  is  taken, 

1 1 70 
Public  use,  1084 
Joint  tenants  and  tenants  in  common : 

Compensation,  1191 
Judgment,  1146 

Judgment  not  equivalent  to  compensation, 
1 146 
Judicial  sales : 

Purchasers,  right  to  exercise,  1060 
Judiciary,  see  infra,  Public  Use. 
Just  compensation,  see  infra,  COMPENSATION. 
Land,  1101 
Landlord  and  tenant : 

Compensation  to  lessee,  1184 

Damages  affected  by  existence  of  cove- 
nant for  renewal,  1184 
Effect  of  rent  paid  on  damages,  1 184 
General  benefits,  1184 
Improvements  by  lessee,  1184 
Measure  of  damages  to  lessee,  1184 
Rent  as  a  criterion,  1184 
Tenant's  right  to  compensation,  1194 
Lateral  and  branch  lines,  1076 
Lease : 

Lessee's  right  to  exercise  power,  1060 
Legislature  (see  infra.  Delegation  of  Power; 
Public  Use),  911 

Amount  necessary,  1057 

Attempt  to  agree  as  to  price  of  land,  1054 

Companies    with    special  charters,  con- 
demnation under  general  laws,  1053 

Company  incorporated  not  for  public  use, 
1059 

Compelling  railroad  companies  to  extend 

their  tracks  to  union  station,  1056 
Conditions  precedent,  1053 
Consolidated  corporations,  1058 
Corporations,  1058 

Discretion  allowed  to  grantee  in  location, 

etc.,  1057 
Discretion  of  grantee  of  power,,  1056 
Exercise  of  power  by  legislature  directly, 
1053 

Exhaustion  of  the  power,  1060 
Failure  to  agree  as  to  price,  1054 
General  law  repealing  special  charter,  1053 
Implied  authority,  1055 
Legislative  discretion,  1059 
Lessees,  1060 

Method  of  delegation,  1053 

Ministerial  duties,  1055 

Municipal  corporations,  1059 

Must   be   used   for   purpose   for  which 

granted,  1055 
Necessity    for   the   taking  of  particular 

quantity  of  land,  1057 
Necessity  of  statutory  authority,  1054 
Necessity  of    using  the  power  granted, 

1056 

Necessity  of  using  the  power  where  the 
public  have  been  led  to  rely  upon  the 
exercise  of  the  power  granted,  1056 
Objections  by  private  individuals,  1058 
Other  land  more  convenient,  1057 
Power  exhausted  after  first  use,  1061 
Presumption  as  to  grant  of  power,  1055 
Private  individuals,  1059 
Purchasers  under  judicial  sales,  1060 
Redelegation  of  power  not  permissible, 
1055 
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EMINENT  DOMAIN,  cont'd. 
legislature,  cont'd. 

Right  to  take  fee  in  condemned  land,  1058 
Statutory  authority  for  subsequent  exer- 
cise, 1061 
Statutory  requirements,  1053 
Strict  construction  of  statutes,  1054 
Time  limited  to  second  taking  unneces- 
sary, 1061 

Transferees  of  property  and  franchises, 

1060 

Transfer  of  right,  1060 

Unsuccessful  attempt  to  condemn,  1061 

Use  must  be  confined  to  purpose  for  which 
power  granted,  1055 

Who   may  be  agents  or  grantee  of  the 
power  1058 
Lessee,  see  infra,  Landlord  and  Tenant; 

Lease. 
Levees : 

Public  use,  1081 
Liens : 

Lien  enforceable  against  lessees  and  mort- 
gagees, 1 196 
Ownerof  judgment  lien,  1195 
Owner's   lien  for  unpaid  compensation, 

1 1 96 

Life  tenants,  1194 
Lights  : 

Obstruction  of  light,  1123 
Limited  estates : 

Compensation,  1184 
Live  stock: 

Danger  to  live  stock,  1121 

Local  or  limited  use,  1066 
Location : 

Discretion  allowed  to  the  grantee  in  loca- 
tion, etc.,  1057 
Manner  of  exercising  the  power  (see  infra,  Dele- 
gation of  Power),  1052 
Delegation  to  agents,  1053 
In  general,  1052 
Manufacturing,  1064 
Markets : 

Public  use,  1084 
Market  value  (see  infra.  Compensation): 
Depreciation  where  part  of  land  is  taken, 
1 164 
Materials : 

Right  to  sell  materials  for  profit,  1202 
Use  of  materials  on  land  appropriated, 
1202 

Measure  of  damages,  see  infra,  COMPENSA- 
TION. 

Military  camps,  1087 
Military  law  : 

Seizure  for  military  purposes,  1103 
Milling,  1064 
Mills: 

Public  use,  1085 
Mills  and  milling,  1064,  1066 
Minerals,  see  infra.  Mines   and  Mining 

Claims. 

Mines  and  mining  claims,  1064,  1065,  1101, 
1158 

Measure  of  compensation  where  mineral 
lands  are  taken,  1158 

Ownership  of  minerals  after  condemna- 
tion, 1199 

Public  claims,  1064 

Public  use,  1086 

Development  of  mines,  1086 
Examples,  1086 
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EMINENT  DOMAIN,  cont'd. 
Mines  and  mining  claims,  cont'd. 
Public  use,  cont'd. 
In  general,  1086 
Railways  to  mines  1086 
Right  of  way,  1086 
Money,  1090,  1145 

Payment  in  money,  1145 
Mortgages : 

Compensation  as   between   mortgagor  and 
mortgagee,  1 192 
Compensation  paid  into  court,  1193 
Consequenti?l  injuries,  1194 
Mortgagee  an  owner  of  real  estate,  1192 
Mortgagor,  1193 

Redemption  of  mortgaged  lands  by  ex- 
propriator, 1 193 
View  that  compensation  should  be  to 
the  mortgagee,  1192 
Municipal  corporations  (see  infra.  Change  of 
Grade),  1059,  ir35 
Compensation  not  required  where  munici- 
pal property  is  taken,  1 135 
Joint  improvement  by  railroad  and  munici- 
pal corporation,  1195 
Liability   of   railroad   occupying  streets 
under  municipal  authority,  1195 
Nature  of  the  power,  1048 
Navigable  waters,  1134 

Injury  to  access  to  public  waters,  1129 
Lands  under  navigable  water  taken  under 
national  authority,  1134 
Navigation  : 

Improvement  in  aid  of  navigation  as  a 
public  use,  1080 
Necessity,  1066 

Degree  of  necessity  requisite,  1057 
Discretion  allowed  grantee   in  location, 

etc.,  1057 
Legislative  question,  1052 
Necessity    for    taking    particular  land, 
1057 

Only  such  estate  and  quantity  as  neces- 
sary to  be  taken,  1066 
Other  land  more  convenient,  1057 
Particular  property  must  be  necessary, 
105 1 

Neighborhood  roads,  1073 

Noise,  1122 

Nonuser,  1204 

Opinion  evidence,  1157 

Orchard,  1100 

Parks,  1087 

Public  use,  1084 

Particular  property  to  be  condemned  may 
be  pointed  out,  1069 

Partnership : 

Who  entitled  to  compensation,  1191 

Part  of  track  taken,  see  infra,  COMPENSA- 
TION. 

Payment,  see  infra.  COMPENSATION. 
Payment  into  court,  1138,  1195 
"  Pent"  roads,  1073 
Pipe  lines  : 

Public  use,  1085 
Police  power  : 

Drainage,  1083 
Possession,  1146 

Possession  pending  appeal,  1146 

Right  of  exclusive  possession,  1201 
Post-offices,  1087 
Preliminary  survey,  1131 
Prepayment,  see  infra,  COMPENSATION, 
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EMINENT  DOMAIN,  c  nt'ci. 
Presumptions  : 

Presumption  as  to  use,  1055 
Private  individuals,  1059 
Profits,  1 162 

Prospective  profits,  1115 

Value  of  land  as  shown  from  profits,  1162 
Property  that  may  be  taken  (see  infra,  Con- 
struction of  Legislative  Acts  Grant- 
ing Powers  of  Condemnation;  Exemp- 
tion of  Certain  Property),  1088 

Every  species  of  property  subject  to  the 
right,  1088 

Federal  property,  1098 

General  rule,  1088 

Indian  lands,  1093 

Materials  for  construction,  1089 

Materials  may  be  used  on  any  part  of 
highway,  1090 

Money,  1090 

Private  contracts,  1089 

Private  property,  1089 

Property  already  devoted  to  public  use,  see 
infra.  Public  Property. 

Property  in  the  hands  of  receiver,  1092 

Property  of  private  corporation,  see  infra. 
Corporations. 

Railroad  property,  1096 

Removal  of  timber,  1090 

State  property,  1097 

Stock,  1090 
Prospective  profits,  1115 
Prospective  value,  1163 
Public  property,  1093 

Express  right  to  take  property  already  de- 
voted to  public  use,  1095 

General  authority  to  lay  out  streets  and 
highways,  1095 

Implied  right  to  take  property  already  de- 
voted to  public  use,  1095 

Legislative  intent  must  appear  by  express 
terms  or  necessary  implication,  1094 

Longitudinal  or  parallel  lines,  1097 

Municipality  trying  to  lay  out  highway 
over  lands  of  railroad,  1094 

One  railroad  seeking  to  condemn  property 
of  another,  1094 

Property  devoted  to  a  public  use  excepted 
from  a  general  grant,  1094 

Railroads  across  highways,  1096 

Railroads  across  railroads,  1096 

Railroad  seeking  to  locate  road  over  street 
or  highway,  1094 

Right  to  condemn  property  already  de- 
voted to  public  use,  1093 
Public  use  (see    infra.   Abandonment  op 
Public  Use;  Highways),  1061 

Agriculture,  1066 

Booms,  1081 

Bridges,  1080 

Canals,  1080 

Cemeteries,  1085 

Constitutional  uses,  1071 
Private  roads,  1071 
Private  uses,  1071 

Uses  countenanced  by  the  various  states 
107 1 
Dikes,  1081 

Drains  and  sewers  in  cities,  1083 
Electric  light  plants,  1080 
Elevators,  1087 
Extent  of  the  use,  1063 
Ferries,  1080 


EMINENT  DOMAIN,  cont'd. 
Public  use,  cont'd. 

Gas  companies,  1085 
Government  purposes,  1087 
Improvements  in  aid  of  navigation,  1080 
Irrigation,  1066,  1084 
Levees,  1081 

Magnitude    of    the   interests  involved, 
1064 

Manufacturing,  milling,  and  water  power 

in  New  England,  1064 
Markets,  1084 
Mills,  1085 
Mines,  1086 
Mining,  1065 

Must  be  for  pu  lie  use,  1051 

No  arbitrary  definition  attempted,  1063 

Pipe  lines,  1085 

Private  gain,  1064 

Province  of  the  judiciary,  1069 

Motives  or  purposes  of  the  legislature, 
1070 

The  question  of  public  use,  1069 
Use  declared  public  by  the  legislature, 
1070 

Province  of  the  legislature,  1066,  1070 

Extent  of  the  estate  or  interest  to  be 

taken,  1068 
Mode  or  manner  of  exercising  the  right, 
1067 

Motives  or  purposes  of  the  legislature, 
1070 

Only  such  estate  or  quantity  as  neces- 
sary, 1068 
Particular  property  to  be  taken,  1069 
Quantity  or  interest  to  be  taken,  1068 
Question  of  necessity,  propriety  or  ex- 
pediency, 1066 
Use  declared  public  by  legislature,  1070 
Where  interest  to  be  taken  is  specified, 
1068 

Public  and  private  uses  combined,  1065, 
1066 

Public  need  not  own  or  operate,  1063 
Public  parks,  1084 
Public  use  and  public  benefit,  1062 
Public  use  and  public  convenience,  1062 
Public  wharves  and  landings,  1080 
Railroads  (see  infra,  Railroads),  1065 
Right  to  change  use,  1088 
Sluices  for  the  passage  of  fish,  1081 
Some  parties  more  benefited  than  others, 
1063 

Telegraphs  and  telephones,  1079 

Use  by  the  public,  1062 

Use  may  be  local  or  limited,  1063 

Use  must  conform  to  purposes  for  which 

taken,  1201 
Water  works  for  cities  and  towns,  1084 
What  is  a  public  use,  1061 
Works  for  the  drainage  of  land,  1082 
Railroads,  1065,  1162 

Compelling  railroad  companies  to  extend 

their  tracks  to  a  union  station,  1056 
Compensation  for  crossings,  1174 
Compensation  for  running  powers  over 

another  railroad,  1074 
Joint   improvements    by     railroad  and 

municipal  corporation,  1195 
Land  adapted  for  railroad  purposes,  1162 
Liability  of  railroad  company  occupying 

streets  under  municipal  authority,  1195 
Material  for  construction,  1089 
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EMINENT  DOMAIN,  cont'd. 
Railroads,  cont'd. 

Public  use,  1065,  1074 
Branch  roads,  1076 
Car  factories,  1075 

Conveyance  of  sightseers  aiong  Niagara 
river,  1075 

Dwellings  for  employees,  1075 

Elevated  railroads,  1079 

Freight  depots,  1075 

Lateral  lines,  1076 

Ordinary  railroads,  1074 

Passenger  depots,  1074 

Removal  of  gravel,  1076 

Repair  shops,  1075 

Right  of  way,  1074 

Side  tracks,  1079 

Spurs  to  brick-yard,  1078 

Spurs  to  coal  mine,  1078 

Spurs  to  elevators,  1078 

Spurs  to  private  establishment,  1077 

Spurs  to  stock  yard,  1078 

Spurs  to  tan-yard,  1078 

Spur  to  iron  works,  1078 

Spur  to  saw-mill,  1078 

Stockyards,  1075 

Street  railroads,  1079 

Switches,  1079 
Railroads  only  acquire  right  of  way,  1200 
Right  of  way  to  mines,  1086 
Eight  to  take  property  of  railroad,  1093 

Express  words,  1095 

Implied  right,  1095 

Legislative  intent  must  appear  by  ex- 
press terms  or  necessary  implication, 
1094 

Longitudinal  or  parallel  lines,  1096 
Municipality  seeking  to  layout  highway 

over  railroad,  1094 
Property  devoted  to  a  public  use  ex- 
cepted from  a  general  grant,  1094 
Railroad  crossing  highway,  1096 
Railroad  crossing  railroad,  1096 
Railroad   seeking  to  locate  road  over 

street  or  highway,  1094 
Right  to  condemn  property  already  de- 
voted to  public  use,  1093 
Who  liable  for  damages  where  railroad 
company  purchases  railroad  property, 
1195 
Eeceivers : 

Property  in  hands  of  receiver,  1092 
Eemainders : 

Compensation  to  life  tenant,  1185 
Tenants  for  life  and  remaindermen,  1194 
Eent,  1 165 

Compensation  to  lessee,  1184 
Reduction  of  rent  where  part  of  land  is 
taken,  1165 
Repair  shops,  1075 
Reserved  right,  1048 
Eesidence,  1162 

Land  adapted  for  residence  purposes,  1162 
Eeversion  when  public  use  ceases,  1198 
Reversion  when  fee  is  taken,  1198 
Reversion  when  only  easement  is  taken, 
1 198 

Eight  of  way,  1074,  I093 

Mines,  1086 

Railroads  only  acquire   right  of  way, 

1200 

'  Sale  of  right  of  way  an  abandonment, 
;  1204 
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EMINENT  DOMAIN,  cont'd. 
Eights  of  the  parties : 

After  compensation,  1197 

After  condemnation,  1197 

Duration  of  easement,  1201 

Fee  granted  by  implication,  1200 

Fee  usually  remains  in  owner,  1197 

Growing  grass,  1197 

Legislature  may  empower  taking  of  fee, 
1200 

Lien  enforceable  against  lessees  and  mort- 
gagees, 1 196 

Materials,  1202 

Minerals  on  land,  1199 

Owner's  lien  for  unpaid  compensation, 
1 196 

Railroads  acquire  only  right  of  way,  1200 
Reversion  when  public  use  ceases,  1198 
Right  of  exclusive  possession,  1201 
Right  of  railroad  in  regard  to  uses  and 

structures  on  land,  1201 
Rights  of  corporations,  1199 
Rights  of  landlord,  1197 
Right  to  timber,  1197 
Selling  materials  for  profit,  1202 
Timber,  1202 

Transfer  of  rights  of  a  corporation,  1202 

Use  must  conform  to  purposes  for  which 
taken,  1201 

When  easement  acquired,  1201 
Right  to  take  right  of  way,  1101 
Eiparian  rights : 

Injuries  to,  1129 
Roads,  see  infra.  Highways. 
Schoolhouses,  1087 
Security  for  payment,  1145 
Sewers,  see  infra,  Drains  and  Sewers. 
Side-tracks,  1079 
Smoke,  1122 
Sovereignty,  906,  1049 
Special  injuries,  1110,  1173 
Speculative  damages,  1114,  1173 
Speculative  value,  1 163 
Spurs,  1077 

State  (see  infra.  Compensation),  1087 

Condemnation  by  state  for  federal  pur- 
poses, 1052 

Exercise  over  federal  property,  1052 

Power  of  states,  1052 
State  may  not  be  divested  of  the  power,  1049 
State  property : 

Federal  power  of  eminent  domain,  1097 
Statutes  (see  infra.  Construction): 

Necessity  of  statutory  authority,  1054 

Strict  construction  of  statutes,  1054 
Stock,  1090 
Stock-yards,  1075 

Spurs  to  stock-yards,  1078 
Street  railroads,  1079 

Streets,  see  infra,  CHANGE  OF  GRADE;  HIGH- 
WAYS. 

Strict  construction,  1068 
Structures,  1101 
Switches,,  1079 

Taking,  see  infra,  What  Amounts  to  a 

Taking. 
Taxation,  11 54 

Valuation  for  taxation  as  measure  of  dam- 
ages, 1154 
Telegraph  companies : 

Public  use,  1079 
Telephone  companies : 

Public  use,  1079 
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EMINENT  DOMAIN,  cont'd. 
Temporary  user,  1131 
Tender,  see  infra,  COMPENSATION. 
Timber,  1159 

Compensation,  1159 

Removal  of  timber,  1090 

Right  to  timber  after  condemnation,  1197 
Time  limited,  1060 

Time  of  valuation,  see  infra,  COMPENSATION. 
Transfer  of  right,  1060 
Trees,  n  59 

Compensation,  1159 
Union  station : 

Compelling  railroad  companies  to  extend 
their  tracks  to  a  union  station,  1056 
United  States  (see  infra,  Compensation),  1087, 
1134 

Eminent  domain  confined  to  the  limits  of 

the  state,  105 1 
Taking  state  property,  1134 
Whether  federal  property  subject  to  the 
right,  1098 
Use.  see  infra.  Public  Use. 
Valuation,  see  infra.  Compensation. 
Value,  see  infra,  Compensation. 
Vendor  and  Purchaser : 
Compensation,  11 89 

Assignment  of  right  to  compensation  to 

vendee,  1189 
Condemnation      proceedings  discon- 
tinued, 1190 
Right  of  vendee  pending  proceedings  in 

damages,  1190 
Vendee  not  entitled  to  compensation, 
1189 

Waiver  of  compensation  binds  vendee, 
1191 

Where  land  has  been  wrongfully  taken, 
1 190 

Where  transfer  is  enforced  by  specific 
performance,  1191 
Vibration,  1122,  1123 
Waiver  of  compensation,  1197 
Waiver  of  prepayment,  1144 
Waiver  of  right  to  interest,  1188 
Warehouse,  1162 

Land  adapted  for   warehouse  purposes, 
1 162 

Water  and  water-courses : 

Injuries  to  water  works,  1 129 
Water  power,  1064 
Water  works : 

Public  use,  1084 
Wharves  : 

Public  use,  1090 
What  amounts  to  a  taking,  1 102 

Actual,  not  speculative  damages,  1114 

All  actual  damages  subjects  of  compensa- 
tion, mo 

Ashes,  1122 

Change  of  grade  in  streets  by  municipality, 
r  124 

Compensation  for  exclusive  franchise  re- 
quired, 1117 

Consequential  damages,  n n 

Consequential  injury,  1113 

Damages  to  trade  or  business,  1 1 14 

Danger  from  fire,  1117 

Danger  from  fire  where  railroad  is  re- 
sponsible for  losses,  1118 

Dangers  to  lives  of  persons,  1120 

Dangers  to  live  stock,  1121 

Degree  of  danger  from  fire,  1M9 
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MINENT  DOMAIN,  cont'd. 
What  amounts  to  a  taking,  cont'd. 

Effect  of  construction  on  business  consid- 
ered, 1116 
Embankments  and  cuts,  1123 
English  railroad  act  as  to  injuries,  1104 
Entry  for  permanent  occupation,  1102 
Exposure  of  property  during  construction, 
1128 

Frightening  teams,  1121 
Gases,  1122 
Good  will,  1 1 15 

Imminent  danger  from  fire,  1119 
Imposing  imposition  of  additional  servi- 
tude, 1 130 

Inconvenience  to  the  owner  in  the  use  of 

his  property,  1123 
Increased  insurance  rate,  1120 
Injuries,  1 103,  1 104 

Injuries  from  negligence  and  want  of  skill 
in  construction,  1129 

Injuries  from  proper  construction  and 
operation,  1110 

Injuries  from  smoke,  1122 

Injuries  must  be  certain,  not  merely 
speculative,  1114 

Injuries  to  access,  1127 

Injuries  to  fences,  1128 

Injuries  to  franchise,  1116 

Injuries  to  remainder  of  tract  of  land,  1124 

Injuries  to  water  rights,  1129 

Injuriously  affecting  property,  1103 

Injury  from  negligent  or  improper  con- 
struction, mi 

Injury  to  business  from  competition,  1115 

Injury  to  competing  franchises  not  a  tak- 
ing of  property,  1117 

Injury  to  property  not  taken  provided  for, 
11 13 

Injury  to  remainder  of  a  tract  part  of 
which  has  been  taken,  1114 

Injury  to  trade  or  business,  1114 

Intention  to  permanently  occupy  neces- 
sary, 1 102 

Interference  with  an  easement,  1103 

Interference  with  use,  1103 

Land  near  railroad  subject  to  extraordi- 
nary use,  1124 

Loss  of  privacy,  1123 

Noise,  1 122 

Obstruction  of  light,  1122 
Payment,  1102 
Physical  injury,  1104 
Possession,  1102 
Preliminary  surveys,  1131 
Private  injuries,  1128 
Prospective  profits,  1115 
Seizure  for  military  purposes,  1103 
Smoke,  1122 
Special  injuries,  1110 

Taking    completed    by   confirmation  of 

award,  1102 
Temporary  user,  1131 
Use  in  aid  of  construction,  1 131 
Vibration,  1122,  1123 

What  amounts  to  injuriously  affecting, 
1 109 

What  injuries  amount  to  a  taking  in  the 

United  States,  1 105 
Where  no  part  of  premises  is  taken,  1112 
Who  may  exercise  the  power  : 
Confined  within  limits  of  the  state,  105  I 
In  general,  1051 
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KM  1  M  AT  DOMAIN,  cont'd. 
Who  may  exercise  the  power,  cont'd. 

Sovereign  states,  1051 
States,  1052 
United  States,  1051 
Widow,  1 191 

EMOLUMENTS,  1204 

M EMPLOYEE :  " 

Embezzlement,  998 

ENTRY  : 

Dower : 

Consummate  dower,  146 
EQUITABLE  CONVERSION  : 

Ejectment  : 

Realty  equitable  converted  into  person- 
alty, 480 
EQUITABLE  ELECTION : 
Dower : 

Exchanged  lands,  158 
EQUITABLE  INTEREST  : 
Ejectment : 

Where  defendant  is  equitable  owner  with 

right  of  possession,  495 
Where  plaintiff  with  a  bare  legal  title  may 
maintain  action,  495 
EQUITABLE  JOINTURE,  208 
EQUITY  (see  Ejectment): 
Dower : 

Assignment  of  dower  by  court  of  equity, 

173 
Costs,  198 

Where  lands  are  in  separate  tracts,  183 
EQUITY  OF  REDEMPTION : 
Dower : 

Equity  of  redemption  purchased  by  mort- 
gagee, 168 
Redemption,  166 
ESCHEATS : 

Dominion  of  Canada,  55 
ESTATES : 
Dower : 

Determinable  estates,  160 

By  death  of  tenant  in  tail  without  issue, 
160 

By  entry  of  the  issue  in  tail,  160 
By  executory  devise,  161 
By  exercising  power  of  appointment,  160 
Estate  of  which  husband  must  die  seized, 
193 

Inchoate  dower  not  an  estate  in  land,  142 
In  what  estates  a  wife  is  dowable,  155 
Life  estates,  156 

Nature   of    estate  after  assignment  of 
dower,  151 
Easements  : 

Estates  in  easements,  403 
ESTOPPEL : 
Dower : 

Barring  dower,  206 

Estoppel  to  deny  seizin,  141 

Release  acts  only  as  an  estoppel,  217 
Drains  and  sewers  : 

Acquiescence  in  assessment,  230 
Ejectment : 

Estoppel  by  vendee  to  deny  vendor's  title, 

501 

Estoppel  to  deny  plaintiff's  title,  532 
Jurisdiction  not  allowing  defendant  to  set 
up  equitable  estoppel,  535 

1 


ESTOPPEL,  cont'd. 
Ejectment,  cont'd. 

Tenant  estopped  to  deny  landlord's  title, 
5ii 

Tenant  not  estopped  to  deny  claim  of  fee 
by  landlord,  511 
Elections  : 

Constitutionality  of  law,  774 
Embezzlement,  992 

Estoppel  to  deny  authority,  992 

EVIDENCE  (see  Burden  of  Proof;  Dying- 
Declarations;    Electric    Light  Com- 
panies; Elevated  Railroads;  Embezzle- 
ment; Expert  and  Opinion  Evidence). 
Domicil,  20 

Declarations,  see  infra,  Declarations. 
Dwelling-house  partly  in  two  towns,  21 
Exercise  of  right  of  suffrage,  24 
Hearsay  evidence  inadmissible,  28 
Holding  office,  21 
Husband  and  wife  separated,  24 
Illustrations,  21 
In  general,  20 

Intention  controlled  by  the  evidence,  19 

Naturalization,  21 

Payment  of  taxes,  25 

Place  of  death,  24 

Place  of  residence,  22 

Length  of  residence,  23 
Presumption  as  to  married  men,  23 
Presumption  from  residence,  22 
Rebuttal  of  presumption,  24 

Presumption  from  place  of  residence,  22 

Proof   by   variety  of  facts  and  circum- 
stances, 20 

Purchase  or  ownership  of  real  property,  21 

Purchase  or  sale  of  burial  lot,  21 

Questions  of  law  and  fact,  21 

Right  of  person  to  testify  to  his  own  in- 
tent, 29 

Unmarried  man's  place  of  business,  21 
Voting  as  evidence,  24 

What  may  be  inquired  into  to  determine 

domicil,  20 
Dower : 

Death,  141 

Mortgage,  140 

Seizin,  141 
Duelling : 

Challenge  to  fight,  312 

Parol  evidence  admissible  to  show  inten- 
tion, 313 

Proof  of  challenge,  312 
Dying  declarations  : 

Corroboration,  384 
Elections : 

Bribery,  790 

Corrupt  practice,  794 

Illegal  voting,  850 

Sufficiency  of  proof  in  criminal  cases,  850 
Elevated  railroads  : 

Rental  value,  932 

EXACTLY ; 

Due,  282 

EXCEPTIONS,  see  Easements. 

EXCHANGE : 
Dower,  158 

Dower  in  exchanged  lands,  158 
Illinois  statute,  159 
New  York  statute,  158 
Meaning  of  the  term,  158 
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EXECUTION : 
Dower : 

Liability  to  seizure  under  execution  before 
assignment,  148 
EXECUTION  SALES : 
Ejectment,  522 

Execution  debtor's  title,  522 
Proof  of  title  necessary,  522 
Purchasers  at  execution  sale,  522 
Sale  must  not  be  made  under  proceedings 

void  through  irregularity,  522 
Where  equitable  interest  only  passes  by 

sheriff's  deed,  522 
Where  interest  of  execution  debtor  is  not 
transmissible  by  sheriff's  deed,  522 
EXECUTORS  AND  ADMINISTRATORS  : 
Dower : 

Redemption  of  mortgages,  166 
Due  course  of  administration,  2S3 
Ejectment,  519 

Action  by  heir  against  personal  represen- 
tative making  fraudulent  sale,  519 
Action  by  personal  representative,  519 
Recovery  of  term  for  years  by  personal 

representative  at  common  law,  519 
Right  of  personal  representative  to  main- 
tain action  under  statute,  519 
Right  of  personal  representative  to  recover 

freehold  at  common  law,  519 
Right  to   maintain  action  implied  from 
will,  519 
Elevated  railroads,  913 

Right  of  action  for  past  damages  to  real 
property,  913 
Embezzlement,  1010 
Eminent  domain : 

Compensation,  1194 
EXECUTORY  DEVISE : 

Dower,  161 
EXEMPLARY  DAMAGES : 
Elections : 

Wrongful  action  of  election  officers,  676 
Elevated  railroads  : 

When  allowable,  933 
EXEMPTION  FROM  TAXATION : 
Education,  444 
Elections  : 

Where  payment  of  taxes  is  required  as  a 
qualification  to  vote,  593 
Electric-light  companies,  876 
EXPERT  AND  OPINION  EVIDENCE  : 
Dying  declarations  : 

Effect  of  credibility  of  declaration  being 

merely  an  expression  of  opinion,  386 
Opinion  of  medical  and  other  attendant 

expressed  to  declarant,  390 
Admissibility  of  opinions  of  witnesses,  842 
Electric-light  companies,  875 
Elevated  railroads  : 

Opinion  of  witnesses,  920 

Admission  of  improper  evidence,  920 
Cause  of  decrease  in  value,  922 
Expert  evidence  to  prove  present  values 
922 

Experts,  921 
Genera!  rule,  920 
Hearsay,  921 

Objection  to  the  admission  of  opinion 

evidence,  922 
Present  value,  922 
Qualification  of  general  rule,  920 
Testimony  of  real  estate  agent,  921 
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EXPERT  AND  OPINION  EVIDENCE,  con. 

Embezzlement,  1034 
Eminent  domain,  1157,  1158 

EX  POST  FACTO  LAWS  : 

Dominion  of  Canada,  60 

EXTINGUISHMENT : 

Dower,  144 

FALSE  IMPRISONMENT  (see  Duress): 
Elevated  railroads,  942 

FALSE  PERSONATION: 

Elections,  849 

FAMILY : 
Elections : 

Prima  facie  evidence  of  domicil,  600 
Residence  of  wife  and  family,  600 

FELLOW  SERVANTS: 
Elevators,  957 

General  consideration,  957 
Injury  to  servant  resulting  from  negli- 
gence of  fellow  servant,  957 
Who  are  fellow  servants,  957 

FENCING  : 
Eminent  domain,  1171 

As  an  element  of  damages,  1171 
Company  required  to  make  all  fences,  1172 
Compensation  for  injuries  to  fences,  1128 
Cost  of  fencing  where  part  of  land  is 

taken,  1171 
Fencing  as  a  distinct  item  of  damages, 
1172 

Interference  with  use  of  property,  1074 
Negligence  of  company  in  fencing,  1172 
Railroad  company  required  to  maintain 

one-half  of  fences,  1172 
Uncleared  and  waste  land,  1172 

FERRIES : 

Dominion  of  Canada,  86 
Dower,  155 

Assignment  of  dower,  178 
Ejectment,  480 

Damages,  541 
Eminent  domain  : 
Public  use,  1080 

FIFTEENTH  AMENDMENT  (see  Due  Pro- 
cess of  Law). 
Elections,  591 

FILING : 
Elections,  638 

Nomination  papers,  638 

FINES  (see  DUELLING): 
Dominion  of  Canada,  ill 
Dower : 

Fine  of  recovery,  202 

FIRE  INSURANCE  : 

Drugs,  275 
Dwelling-house,  355 
Eminent  Domain  : 

Increased   insurance   rate   from  dangei 

from  fire,  1120 
Injuries  from  sparks,  940 
Danger  from  fire,  11 17 
Compensation,  1118 
Degree  of  danger,  HI9 
Depreciation  of  value,  1119 
Imminent  danger,  1119 
Increased  insurance  rate,  1120 
Railroad  responsible  for  losses,  1118 
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FIRE  INSURANCE,  cont'd. 
Eminent  domain,  cont'd. 
Danger  from  fire,  cont'd. 

Such  damages  too  remote,  1 120 
Test,  1 1 19 

Whether    danger    injuriously  affects 
property,  1118 

FISHERIES  : 

Ejectment,  480 

FIXTURES: 

Ejectment,  476 

FLOODING  OF  LANDS : 

Eminent  domain,  1170 

FLOODS  : 
Drains  and  sewers  : 

Liability  of  municipal  corporation,  243 

FORECLOSURE  OF  MORTGAGE : 
Dower : 

Foreclosure  as  bar  to  dower,  202 
Whether  foreclosure  defeats  dower,  168 

FOREIGN  CORPORATIONS : 

Doing  business,  1 
Dominion  of  Canada : 

Dominion  powers  as  to,  77 

FOURTEENTH  AMENDMENT  (see  DUE 

Process  of  Law): 
Elections,  591 

FORCE,  see  Duress. 

FORECLOSURE  SALE,  see  Ejectment. 

FOREIGN  CORPORATIONS  : 

Ejectment,  523 

FRANCHISES  : 
Eminent  domain : 

Franchises  subject  to  right  of  eminent 

domain,  1091 
Injuries  to  franchises,  11 16 

Compensation  for  exclusive  franchise, 
1117 

Injury  to  business  of  a  company  hold- 
ing a  franchise,  1116 

Injury  to  competing  franchise   not  a 
taking  of  property,  1117 

Where  franchise  itself  is  taken,  1117 
Statutes  empowering  the  condemnation  of 

franchises,  1100 

FRAUD : 
Dower : 

Agreement  to  bar  dower,  210 
Release,  214 
Ejectment  : 

Conveyance  of  sale  through  fraud,  520 
Impeachment  of  plaintiff's  title  for  fraud, 
533 

Elections,  619,  774 

Ballots  in  wrong  box,  772 

Effect  of  fraud,  774 

Effect  of  fraud  upon  registration,  619 

Effect  of  laches,  776 

Election  officers,  690 

Fraud  in  obtaining  commission  or  certifi- 
cate, 765 

Fraud  in  registering  as  a  criminal  offense, 

847 

Fraud  of  third  persons,  774 
Fraud  on  voters,  775 
Fraudulent  irregularities,  767 
Mandamus,  804 


FRAUD,  cont'd. 
Elections,  cont'd. 

Proof  of  true  vote,  775 
Purging  or  rejecting  poll,  775 
Quo  warranto,  799 
Returns  impeached  by  fraud,  832 
Evidence,  832 

Evidence  of  attempted  frauds,  832 
Excessive  votes,  833 
Facts  indicative  of  fraud,  833 
Failure  to  return  votes,  833 
In  general,  832 
Presumption  as  to  fraud,  832 
Presumption  where  fraud  is  proved,  833 
Votes  cast  not  returned,  832 
Statements  of  the  rule  and  its  reason,  774 

FRAUDS,  STATUTE  OF : 
Easements,  412 

Agreement  not  to  be  performed  within  a 
year,  412 

Effect  in  equity  in  part  performance,  412 
Parol  grant  void,  409,  412 
Revocability  of  parol  licenses,  413 
Lease  void  under  statute  of  frauds,  520 

FRAUDULENT  CONVEYANCES : 
Dower : 

Action  for  fraudulent  alienation,  143 
Conveyance  in  fraud  of  wife,  203 
Fraudulent  conveyance  void  as  against 
wife,  203 

Action  by  heir  against  personal  represen- 
tative making  fraudulent  sale,  519 

Recovery  of  land  conveyed  in  fraud  of 
creditors,  520 

FREIGHT  DEPOTS  : 

Eminent  domain,  1075 

FRIGHTENING  TEAMS : 

Eminent  domain,  1121 

FUGITIVES  FROM  JUSTICE : 

Domicil,  36 

GAMING  : 
Elections  : 

Bribery,  789 

GARNISHMENT  : 

Due,  278 

GAS  COMPANIES : 
Eminent  domain : 

Public  uses,  1085 

GOODS  (see  Effects) 
Goods  and  effects,  450 

GOOD  WILL  : 

Eminent  domain,  1115 

GOVERNOR : 
Elections : 

Mandamus  directed  to  governor,  812 
Proclamation,  626 

GOVERNOR-GENERAL,  see  Dominion  of 

Canada.  , 

GRAND  JURY : 

Eavesdropping,  440 
GRANTS,  see  Easements. 
GRASS  ; 

Ejectment,  478 
Eminent  domain  : 

Owner's  right  to  remove  growing  grass, 
1197 
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GROSS  : 

Easements,  403 

GROW  DUE,  284 

GROWING  CROPS  (see  CropsX 
Eminent  domain,  1159 
Compensation,  1159 

GUARDIAN  AND  WARD : 
Domicil  : 

Change  of  domicil,  35 
Dower : 

Assignment  of  dower,  172 
Ejectment,  524 
Embezzlement,  ioro 

HABEAS  CORPUS: 
Elections,  815 

Examples,  815,  816 
In  general,  815 

HEALTH  (See  Drains  and  Sewers;  Drug- 
gists) : 
Domicil : 

Permanent  residence  for  benefit  of  health, 

35 

Temporary  residence  for  benefit  of  health, 

35 

HEARING : 

Due  process  of  law,  300 

Appeals,  301 

Difficulty  in  defending,  301 

Form  of  action,  301 

One  hearing  sufficient,  301 

Opportunity  lost  by  neglect,  301 

Orderly  proceeding  and  opportunity  to  be 

heard,  300 
Taxation,  308 

What  hearing  is  guaranteed,  300 
Where  right  to  hearing  is  lost,  301 
Elevated  railroads : 

Supreme  court  commissioners,  901 

HEARSAY  EVIDENCE: 

Domicil,  28 

Dying  declarations,  362 
Elections,  841 

Evidence  of  bribery,  841 

Evidence  of  intimidation,  841 

In  general,  841 
Elevated  railroads,  921,  925 
Embezzlement,  1034 

HEIRS : 
Ejectment,  518 

Action  against  the  widow,  518 
Action  by  heir  against  personal  repre- 
sentative making  fraudulent  sale,  518 
Action  by  heir  in  general,  518 

HIGHWAYS  (see  Electric  Railroads): 
Drains  and  sewers : 

Assessments,  229 
Ejectment,  473,  475 

Establishment  ana  maintenance  of  high- 
ways as  ground  for  ejectment,  532 
Electric-light  companies : 

Compensation  for  use  of  highway,  868 
Eminent  domain,  1072 

Compensation  where  street  crosses  rail- 
road, 1 1 75 
Cul  de  sac,  1072 
Examples,  1072,  1073 
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HIGHWAYS,  cont'd. 
Eminent  domain,  cont'd. 

Highway  as  public  use,  1072 

Cul  de  sac,  1072 
Examples,  1072,  1073 
In  general,  1072 
Neighborhood  roads,  1073 
NumBer  of  persons  who  will  use  road, 
1074 

Particular  objects  of  travelers,  1073 

"  Pent  "  roads,  1073 

Pleasure  travel,  1073 

Primarily  for  advantage  of  one  family, 
1074 

Town  way,  1073 
In  general,  1072 
Material  for  construction,  1090 
Neighborhood  roads,  1073 
Number  of  persons  who  will  use  road, 

1074 

Particular  objects  of  travelers,  1073 
'  '  Pent  "  roads,  1073 
Pleasure  travel,  1073 

Primarily  for  advantage  of  one  family, 
1074 

Eight  to  take  property  devoted  to  public  use, 

1093 

Express  words,  1095 
General  rule,  1093 

Laying  out  highway  across  railroad, 
1094 

Mode  of  expressing  legislative  authority, 
1094 

Necessary  implication,  1095 
Railroad  crossing  highway,  1096 
Streets  or  highways  crossing  railroads, 
1095 

Town  way,  1073 

HOME: 

Domicil,  8 

HOMESTEAD  (see  Dwelling-HOUSE): 
Dwelling-house,  354 
Easements : 

Creation  of  easements,  411 

HOMICIDE,  see  Duelling;  Dying  Declara- 
tions. 

HOTEL : 

Dwelling-house,  356 

HOUSE  (see  Dwelling-house): 
Eminent  domain,  1100 

HOUSEHOLD  EFFECTS,  450 

HUSBAND  AND  WIFE  (see  Dower): 
Domicil : 

Child's  domicil  where  parents  are  sep- 
arated, 30 
Husband  and  wife  separated,  24 
Duress,  329 

Duress  of  either  will  avoid  contract  of  the 

other,  329 
Examples,  329,  330 
In  general,  329 
During  coverture,  350 
Dying  declarations 

Competency  of  defendant's  wife  to  prove 

declarations,  392 
Dying  without  children,  392 
Dying  without  issue,  392 
Earnings,  395 
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Hl'SR.WD  AND  AVIFE,  cont'd. 
Easements  : 

Creation  of  easements,  411 
Ejectment,  524 
Elections  : 

Present  to  wife  in  consideration  of  influ- 
encing husband,  789 
Prima  facie  evidence  of  domicil,  600 
Residence  of  wife  and  family,  600 

ICE  AND  SNOW  : 

Elevated  railroads,  943 

IDEM  SONANS  : 
Elections,  725 

Name  of  candidate,  725 

IDENTITY : 

Dying  declarations,  378 

Declarations  identifying  defendant,  383 

Examples,  379,  380 

In  general,  378,  380 

Positive  statements  as  to  identity,  378 

Statements  identifying  defendant,  378 

Statements  of  declarant's  belief,  379 

IMMIGRATION : 
Dominion  of  Canada  : 

Legislative  power  over,  115 

IMPRISONMENT,  see  Duress. 

IMPRISONMENT  FOR  DEBT : 

Duress,  321 

IMPROVEMENTS  : 
Dower,  175 

Allowance  for  widow's  improvements,  199 
Damages,  rgi 

Deduction  of  improvements  from  profits, 

196 

Time  of  valuation  of  estate,  189 
Ejectment,  542 

Civil  law  doctrine,  542 
Doctrine  of  the  modern  law,  543 
Equity,  542 

Improvements  must  be  beneficial,  545 
Improvements  must  be  made  by  bona  fide 

occupant,  545 
Improvements  must  be  made  by  occupant 

with  color  of  title,  545 
Improvements    not    allowed    except  as 

offset,  543 
Improvements  not  to  exceed  rents,  543 
Judgment  not  personal,  544 
Land  reduced  to  cultivation,  547 
Measure  of  value  of  improvements,  545 
Notice  of  improvements,  545 
Occupant  allowed  to  offset  value  of  im- 
provements, 543 
Occupant  ought  not  to  be  charged  on  his 

own  improvements,  546 
Occupying-claimant  law  of  Iowa,  544 
Rents  and  profits  from  lands  improved  by 

occupant,  545 
Right  to  abandon  premises  to  defendant, 

544 

Rule  when  deteriorated  value  is  allowed, 
546 

Rule  when  prime  cost  of  improvements  is 

allowed,  546 
Where  tenant  has  made  improvements  on 

land  under  a  contract  with  the  owner, 

543 
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IMPROVEMENTS,  cont'd. 
Eminent  domain,  n  58 

Cost  of  removal,  1158 

Improvements  made  before  condemnation 
without  owner's  consent,  1159 

Improvements  made  by  company  with  con- 
sent of  owner,  1159 

Special  adaptation  from  improvements, 
1161 

Where  the  owners  are  entitled  to  the 
value,  not  costs  of  improvements,  1158 

INCHOA  TE  DO  WER,  see  Dower. 

INCORPOREAL  HEREDITAMENTS,  see 

Easements. 

INCUMBRANCES  : 
Dower : 

Interest  on  incumbrances,  153 

INDIAN  LANDS  : 

Eminent  domain,  1093 

INDIANS  : 

Dominion  of  Canada,  90 

Indian  title,  90  • 
Lands  reserved  for  the  Indians,  90 
Power  of  Dominion  parliament  in  gen- 
eral, go 
Elections : 

Residents  of  Indian  reservation,  607 
Whether  qualified  voters,  591 

INFAMY : 

Dying  declarations : 

Infamy  of  declarant,  375 

INFANTS  : 
Domicil,  20 

Adopted  child,  31 

After  death  of  both  parents,  31 

After  father's  death,  30 

Effect  of  second  marriage  of  mother,  30 

Infant  cannot  change  his  own  domicil,  31 

Parents  separated,  30 

Power  of  guardian  to  change  domicil,  31 
Power  of  surviving  mother   to  change 

domicil,  30 
View  that  domicil  of  infant  follows  its 

mother,  30 
Persons  non  compos  mentis,  34 
Dower : 

Assignment  of  dower,  172 

Excessive  dower  assigned  by  infant  heir,. 

198 

Release  of  dower,  215 
Ejectment,  524 

INHABITANCY : 

Dwell,  352 

INHABITANTS  (see  Domicil): 
Elections,  589,  590 

INJUNCTIONS  : 

Easements,  431 
Elections : 

Enjoining  canvassing  votes,  817 
Enjoining  contest,  818 
Enjoining  holding  an  election,  817 
Enjoining  issue  of  commission,  or  acting 

under  it,  818 
Enjoining  use  of  certificate,  818 
Injunction  against  issuance  of  certificate 
of  election    pending    mandamus  pro- 
ceedings, 80S 
Prohibition  against  injunction,  815 
8  Volume  X. 


Injunctions. 


INDEX. 


Inventions. 


IXJUXCTIOXS,  confd. 
Electric-light  companies : 

Abutting  owners,  863 
Electric  railroads  : 

Right  of  property  owners  to  enjoin  con- 
struction,  882 
Elevated  railroads  : 

By  company  against  another  road  in 
street,  899 

Injunction  by  owner  of  fee  where  there  is 
an  outstanding  lease,  918 

Lessee  not  entitled  to  a  perpetual  injunc- 
tion, 918 

Proceedings  for  injunction  by  abutting  owners : 

Additional  contracts,  911 
Alternative  damages,  910 
Easements  of  light,  air  and  access,  912 
Effect  of  injunction  proceedings,  910 
Extra  allowance  for  costs,  911 
New  York  rule,  910 
Noise,  912 
Nuisance,  912 

Pendency  of  the  common-law  action  for 

past  damages,  911 
Single  proceeding,  912 
When  the  equitable  jurisdiction  is  sup- 
ported by  a  continuing  trespass,  911 
Projection  of  stations  or  stairways,  902 
Right  to  trial  by  jury  in  injunction  pro- 
ceedings, 939 
Where  benefits  to  property  exceed  dam- 
ages, 935 

INJURIES    TO  PROPERTY,    see  Com- 
pensations. 

IN  NS  VXD  IXXKEEPERS  : 
Elevators : 

Duty  to  guard  shaft,  960 

INSANITY : 
Dower : 

Insane  wife  cannot  release  her  dower,  215 
Ejectment,  524 

Conveyance  by  person  tun  compos  mentis 
520 

Elections,  608 

Deaf  and  dumb  persons,  609 

Degree  of  mental  capacity  required  as  a 

voter,  608 
Lucid  intervals  in  lunacy,  609 
Senility,  608 

Want  of  mental  capacity  as  a  disqualifica- 
tion, 608 

INSOLVENCY  : 

Dominion  of  Canada,  88 
Dower : 

Priority,  154 
Ejectment : 

Action  by  assignee  under  bankruptcy  or 

insolvency  laws,  514 
Embezzlement : 

Assignees  in  bankruptcy  or  insolvency, 

1011 

INSURANCE  : 
Dower : 

Deduction  of  insurance,  196 
Due,  280 

INTENT  (see  Elections;  Embezzlement): 
Elections  : 

Bribery,  7S4 


INTENTION : 
Domicil,  rS 

Animus  revertendi,  19 
Bona  fide  intention,  20 
Contingent  intention,  19 
Floating  intention,  19 
In  general,  18 

Intentfon  controlled  by  the  evidence,  19 
Intention   to  make  residence  permanent 

not  necessary,  19 
Necessity  of  intention  to  constitute  domi- 
cil, 18 

Not  necessary  to  intend  to  change  nation- 
ality, 19 

Person's  right  to  testify  to  his  own  intent, 
29 

Purpose  unimportant,  20 
Residence  and  intention  constitute  domi- 
cil, 16 
Floating  intention,  19 

INTEREST  : 

Dominion  of  Canada : 

Power  of  Dominion  parliament,  87 
Dower : 

Interest  on  incumbrances,  153 
Interest  on  one-third  value  of  premises  in 
lieu  of  dower,  179 
Ejectment,  548 
Eminent  domain : 

Allowance  of  interest  on  compensation,  1 185 
Appeal  by  expropriator,  1188 
In  general,  1185 

Interest  from  date  of  taking,  1185 

Interest  not  allowed,  1186 

Interest  on  account  of  award  wrongfully 
withheld,  11S6 

No  interest  where  compensation  pre- 
cedes taking,  1185 

On  appeal,  1187 

Owner's  delay  in  instituting  proceed. 

ings,  1 186 
Unsuccessful  appeal,  1188 
Waiver  of  right  to  interest,  1 188 
Where  owner  has  use  of  land,  1186 
Where  taking  precedes  assessment,  1185 

INTERPRETA  TIOAr,  see  Elections. 

INTOXICATING  LIQUORS  : 
Dominion  of  Canada,  68,  103 

Shop,  saloon,  tavern,  auctioneer  and  othei 
licenses  in  order  to  the  raising  of  a  rev, 
enue  for  provincial,  local  or  municipal 
purposes,  103 

Dramshop,  261 

Drink,  263 

Ejectment : 

Breach  of  condition  not  to  manufacture  01 
sell  intoxicating  liquors  on  premises, 
516 
Elections : 

Corrupt  practice,  793 

Criminal  offenses,  854 

Gifts  of  liquor,  854 

Keeping  saloons  open,  854 

Sale  of  liquor,  854 

"  To  be  drank."  261 

INTOXU  1TION,  276 

INVENTIONS 

Dominion  of  Canada,  90 
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IKIil<;  ATION  (see  Drains  and  Sewers): 
Eminent  domain,  1170 

Compensation  where  part  of  land  is  taken, 
1 1 70 

Public  use,  1084 

JOINDER  OP  PARTIES: 
Ejectment : 

Joint  tenants  and  tenants  in  common,  512 

Landlord  and  tenant,  526 

JOINT    TENANTS  AND    TENANTS  IN 
COMMON : 
Dower,  133 

Assignment  of  dower,  172 
Assignment  of  dower  where  lands  are  held  in 
common,  176 

Assignment  out  of  lands  held  in  com- 
mon, 176 

Where   interest  is  conveyed  to  other 

tenant  during  coverture,  176 
Where  partition  is  made  during  cover- 
ture, 176 
Easements : 

Creation  of  easements,  411 
Ejectment,  512,  526 

Action  against  third  persons,  512 

Action  by  cotenant  against  another  good 

proof  of  ouster,  527 
Action  by  tenant  inter  se,  513 
Joinder  of  parties,  512 
Ouster  a  question  for  jury,  527 
Ouster  by  force  unnecessary,  527 
Separate  action  by  cotenant,  512 
Trespass  for  mesne  profits,  536 
Embezzlement : 

Joint  ownership,  985 
Eminent  domain : 

Compensation,  1191 

JOINTURE,  207 

Barring  dower,  207 

Conveyance  to  trustees  insufficient,  208 

Definition,  207 
Equitable  jointure,  208 
Examples,  207 

Freehold  estate  necessary,  208 
Jointure  no  bar  prior  to  the  statute  of  uses, 
207 

Must  be  expressed  to  be  in  lieu  of  dower, 

208 

Requisites,  207 

JUDGES : 

Dominion  of  Canada : 

Governor-General's    power    to  appoint 
Superior  Court  judges,  57 

JUDGMENTS : 
Ejectment : 

Judgment  not  personal,  544 
Contest,  826. 
Eminent  domain,  1 146 

Judgment  not  equivalent  to  compensa- 
tion, 1 146 

JUDICIAL.  NOTICE: 

Elections,  844 

JUDICIAL  SALES  (see  EXECUTION  SALES; 

Foreclosure  Sales): 
Eminent  domain : 

Purchasers,  right  to  exercise,  1060 

1 


JURISDICTION   (see  Embezzlement; 

Equity): 
Dominion  of  Canada : 

Administration  of  justice  in  the  province 
including  the  constitution,  maintenance, 
and  organization  of  provincial  courts, 
both  of  civil  and  of  criminal  jurisdiction 
and  including  procedure  in  civil  matters 
in  those  courts,  no 

Power  of  Dominion  to  deprive  provincial 
courts  of  jurisdiction,  76 
Elections : 

Criminal  offenses,  856 

Concurrent  jurisdiction,  856,  857 

Jurisdiction  of  state  courts,  856 

Over  what  offenses  federal  courts  have 

jurisdiction,  856 
Power  of  congress,  856 

JURY  AND  JURY  TRIAL  (see  Embracery): 
Calling  and  drawing  a  jury  distinguished, 
261 

Due  process  of  law,  305 

Constitutional  provision  interpreted,  306 
Examples,  305,  306 

Existing  right  to  jury  trial  perpetuated, 

305 

In  general,  305 
Jury  trial  not  required,  305 
Elevated  railroads : 

Province  of  court  and  jury  as  to  damages, 
925,  926 

Right  to  trial  by  jury  in  injunction  pro- 
ceedings, 939 

JUSTICES  OP  THE  PEACE  : 
Dominion  of  Canada : 

Appointment,  56,  57 
Embezzlement,  1020 

LACHES  : 
Dower,  205 

Action  for  land  aliened  by  husband  barred 

by  statute,  205 
Barring  dower,  205 
Land  in  possession  of  heirs,  206 
Possession  adverse  to  husband  does  not 

bar,  206 

When  statute  begins  to  run,  206 
Whether  laches  a  bar,  206 
Elections : 

Effect  of  laches,  776 

LAND: 

Eminent  domain,  1101 

LANDLORD  AND  TENANT : 
Ejectment : 

Action  by  landlord,  507 

Action  against  third  person,  511 

Action  by  landlord  against  tenant  after 

expiration  of  lease,  508 
Action  by  landlord  against  tenant  upon 

forfeiture  of  lease,  508 
Against  tenant,  508 

Agreement  for  notice  to  quit  by  landlord 

to  tenant,  508 
Claim  of  adverse  possession,  510 
Demand,  508 

Disclaimer  of  landlord's  title,  509 
Effect  of  disclaimer  of  landlord's  title 

upon  right  to  notice,  510 
Estoppel  to  deny  title,  511 
Forfeited  tenancies,  510 
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LANDLORD  AND  TENANT,  cont'd. 
Ejectment,  cont'd. 

Action  by  landlord,  cont'd. 

Forfeiture  for  nonpayment  of  rent,  508, 
510 

Notice  to  quit,  508 

Person  in  possession  under  void  parol 

lease,  509 
Statutes  as  to  notice  to  quit,  509 
Tenancies  at  sufferance,  509 
Tenancies  at  will,  509 
Tenancies   determinable  at   a  certain 

event,  508 
Tenancies  from  year  to  year,  508 
Tenant  not  estopped  to  deny  claim  of 

fee  by  landlord,  511 
Waiver  of  forfeiture,  508 
Waiver  of  notice,  511 

What  in  law  amounts  to  disclaimer,  510  . 
When  demand  unnecessary,  509 
Action  by  tenant,  511 

Action  by  tenant  at  sufferance,  512 
Action  by  tenant  at  will,  512 
Action  by  tenant  for  years  against  land- 
lord, 511 

Action   by    tenant  for  years  against 
stranger,  511 

Ejectment   not  maintainable  after  ex- 
piration of  term,  512 

Tenant  for  years,  511 

Where  there  is  a  sub-lease,  512 
By  whom  ejectment  should  be  brought, 

526 

Ejectment  not  maintanable  against  land- 
lord at  common  law,  526 

Improvements,  543 

Joinder  of  parties,  526 

Statutes  providing-  that  ejectment  may  be 
brought  by  landlord,  526 

Tenant  for  life,  515 

Tenant  for  years,  515 

Undue  influence,  791 
Elevated  railroads,  916 

Injunction  of  owner  of  fee  where  there  is 
an  outstanding  lease,  918 

Injury  of  continuous  or  permanent  nature, 
916 

Injury  of  temporary  or  casual  character, 
916 

Lessee  is  not  entitled  to  a  perpetual  in- 
junclion,  918 

Measure  of  past  damages,  918 

Where  lease  is  executed  after  construction 
of  road  916 

Where  lease  is  executed  before  the  con- 
struction of  road,  917 

Who  may  recover  damages,  916 
Eminent  domain  : 

Compensation  to  Lessee,  1184 

Damages  affected  by  existence  of  cove- 
nant for  renewal,  1184 
Effect  of  rent  paid  on  damages,  1 184 
General  benefits,  1184 
Improvements  by  lessee,  1184 
Measure  of  damages  to  lessee,  1184 
Rent  as  a  criterion,  1184 

Tenant's  right  to  compensation,  1 194 

LANDS,  see  Ejectment. 
LARCENY,  see  EMBEZZLEMENT. 

LATERAL  AM)  BRANCH  LINES-' 

Eminent  domain,  1076 
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LA  W,  see  Due  Process  of  Law: 
Constitutional  law,  see  Due  Process  of  Law. 

LEASE  (See  Landlord  and  Tenant): 
Dower,  134 

Lease  by  dowress,  153 
Elections : 

Bribery,  783 
Eminent  clomain : 

Lessee's  right  to  exercise  power,  1000 

LEASEHOLD: 

Dower,  156 

LEGACIES  AND  DEVISES,  517 

Each,  393 
Effects,  451 

LEGALLY : 

Due,  284 

LEGALLY  AND  DULY,  316 
LEGALLY  DUE,  284 

LEGAL  TENDER  : 

Dollar,  1 

Dominion  of  Canada,  88 

LEGATEE  AND  DEVISEE : 
Ejectment,  517 

Action  by  devisee,  517 
Effect  of  prior  disclaimer,  518 
Legacy  of  term  for  years,  518 

LEGISLA  TURES,  see  Dominion  of  Canada. 

LETTERS : 

Embezzlement,  1036 

LEVEES  : 
Eminent  domain : 

Public  use,  1081 

LIBERTY  : 
Due  process  of  law : 

Extent  of  protection  to  liberty,  298 
What  liberty  includes,  299 

LICENSEES,  969 
Dominion  of  Canada,  103 

Shop,    saloon,    tavern,    auctioneer,  and 
other  licenses  in  order  to  the  raising  of 
a  revenue  for  provincial,  local  or  munic- 
ipal purposes,  103 
Dram-shop,  261 
Dray,  262 
Druggists,  270 
Easements,  407 

Condemnation  proceedings,  427 
Definition  of  license,  407 
Distinguished  from  easement,  407 
Parol  license  as  a  release,  432 
Revocability  of  parol  license,  413 
Ejectment,  479 

Ejectment    for   licenses    and  privileges 

generally,  479 
Ejectment  for  wharfage  rights,  479 
Ferries,  480 
Fisheries,  480 

Materiality  of  designation  of  place  of  ex- 
ercise of  license,  479 

Mud  flats  filled  in  between  high  and  low 
water  mark,  480 

Recovery  of  mere  license  to  work  mine, 
477 

Vendee  regarded  as  licensee,  498 
Electric  light  companies,  864 
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LIENS  (sec  Dower): 
Dower : 

Vendor's  lien,  140 

Whether  inchoate  right  of  dower  is  a  lien, 
145 

Eminent  domain : 

Lien   enforceable    against    lessees  and 

mortgagees,  1196 
Owner  of  judgment  lien,  1195 
Owner's  lien   for  unpaid  compensation, 

1196 

LIGHT  AND  AIR  : 
Elevated  railroads,  912 

Impairment  of  the  easement,  931 
Eminent  domain : 

Obstruction  of  lights,  1123 

LIKE  EFFECT,  447 

LIMITATION  OF  ACTIONS : 

Dower,  194 
Ejectment : 

Mortgage    not  satisfied    by  debt  being 
barred  by  statute,  504 
Elevated  railroads  : 

Damages,  938 

Effect  of  statute  of  limitations  on  right  to 

equitable  relief,  938 
In  common-law  actions  to  recover  past 

damages,  938 

LIVE  STOCK : 
Eminent  domain : 

Danger  to  live  stock,  1121 

LOANS  : 
Elections . 

Bribery,  786 
Embezzlement,  995 
Obtaining  loan,  995 

LOCAL  ASSESSMENTS,  see  SPECIAL  As- 

SESSMENTS. 

LOCAL  OR  LIMITED  USE,  1066 

LODGING-HOUSE : 

Dwelling-house,  354 

LOYAL  VOTERS: 

Elections,  589 

MAILS,  see  Postal  Laws. 

MAJORITY,  see  Elections. 

MALICE  : 
Elections  : 

Evidence,  844 

Evidence  to  show  malice,  676 
Presumption,  675 

Refusal  to  receive  ballot  of  elector,  675 

MALICIOUS  PROSECUTION : 

Duress,  340 

MANDAMUS : 
Elections,  614,  740,  803,  804 

Administration  of  oath  of  office,  804 
Approval  of  official  bond,  804 
At  what  time  writ  will  be  awarded,  810 
Board  of  canvassers,  804 
Canvass  of  vote  at  illegal  election,  809 
Certifying  the  result  of  election,  804 
Consent  of  persons  to  assumption  of  office, 
804 

Determination  of  tie  vote,  806 
Effect  of  adjournment  of  board  of  can- 
vassers,  808 


MANDAMUS,  con.'d. 
Elections,  cont'd. 

Effect  of  issuance  of  prior  certificate,  811 
Effect  of  returns,  807 

For  what  office  canvass  mav  be  compelled, 
810 

Fraud  in  election,  804 

Governor,  804 

Illegality  of  election,  811 

Ineligibility  of  candidate  elected,  811,  813 

In  general,  803 

Injunction  against  issuance  of  certificate 
of  election  pending  mandamus  proceed, 
ings,  808 

Irregularities  in  conduct  of  election,  807 

Issuance  of  prior  commission,  adequate 
remedy  by  contest,  812 

Mandamus  directed  to  governor,  812 

Mistake  of  law  respondent  as  to  jurisdic- 
tion, 814 

Parties  defendant,  814 

Performance  of  ministerial  duties,  803 

Recanvass,  807 

Rejection  of  illegal  returns,  808 
Relator,  814 

Relator's  title  in  issue,  813 
Removal  of  member  of  board  of  canvass- 
ers, 809 

Returns   in   obedience  to  writ  of  man- 
damus, 740 
To  compel  appointment  of  officers,  805 
To  compel  call  of  election,  805 
To  compel  canvass,  806 
To  compel  exception  of  vote,  803 
To  compel  forwarding  of  returns,  806 
To  compel  giving  certificate  of  election, 
810 

To  compel  issue  of  commission,  812 
To  compel  registration  of  qualified  voter, 
805 

To  enforce  right  to  register,  614 
To  obtain  possession  of  books,  813 
To  obtain  possession  of  office,  812,  813 
To  obtain  possession  of  public  buildings, 
813 

To  try  title  to  office,  813 

To  whom  the  writ  may  issue,  804 

Unlawful  removal  from  office,  813 

MANUFACTURING  CORPORATIONS : 
Electric-light  companies,  862 

Eminent  domain,  862 
Right  of  consolidation,  862 
Taxation,  876 

■Whether  a  manufacturing  corporation,  862 


MARINE  INSURANCE  : 

Dunnage,  318 

MARKETS  : 
Eminent  domain : 

Public  use,  1084 

MARRIAGE  : 

Dominion  of  Canada  : 

Power  of  Dominion  parliament,  92 
Solemnization  of  marriage  in  the  province, 
108 
Dower : 

Evidence  of  marriage,  130 
In  general,  129 

Presumption  in  favor  of  validity  of  mar. 

riage,  130 

Presumption  of  death  from  absence,  131  , 
302  Volume  X. 


Marriage.  INDEX.  Merger. 


MARRIAGE,  cont'd. 
Dower,  cont'd. 

Presumption  of  marriage  from  reputation 

and  cohabitation,  130 
Second  marriage  after  first  husband's  long 

absence,  129 
Validity  of  marriage  celebrated  in  another 

jurisdiction,  129 
Valid  marriage  necessary,  129 
Voidable  marriage,  129 
Void  marriage,  129 
Duress : 

Ratification,  338 
MARRIAGE  SETTLEMENTS  : 
Dower : 

Antenuptial  agreement  avoided  by  fraud, 
210 

Antenuptial    agreement   barring  dower 

closely  scrutinized,  210 
Antenuptial  agreement  must  be  expressed 

to  be  in  lieu  of  dower,  210 
Barring  dower  by  antenuptial  agreement, 

209 

Deed  of  separation,  211 
Dower  barred  by  holding  on  to  considera- 
tion, 211 

Marriage  alone  an  insufficient  considers 

tion  to  bar  dower,  210 
Postnuptial  agreement,  211 
During  coverture,  350 

MARRIED  WOMEN  (see  Dower)  : 
Domicil,  32 

Domicil  of  married  women  in  general,  32 
During  coverture,  32 
Duty  to  follow  husband,  32 
Invalid  mortgage,  33 
Separate  domicil,  33 

Separate  domicil  after  death  of  husband, 
34 

Separate  domicil  after  divorce,  34 
Separate  domicil  for  divorce,  33 
Separate  domicil  whenever  necessary,  33 
Separate  residence  but  same  domicil,  33 
Wife  has  the  domicil  of  her  husband,  32 
Earnings,  395  ..t 

MASTER  AND  SERVANT  (see  Embezzle- 
ment; Fellow  Servants): 
Domestic,  4 
Druggists  : 

Druggist's  responsibility  for  negligence  of 
his  clerk,  271 
Duress : 

Criminal  act  under  order  of  master,  348 
Eight-hour  laws,  462 

Compensation  for  extra  work,  463 
Connecticut  act,  463 
Constitutionality  in  Colorado,  462 
Constitutionality  in  Illinois,  462 
Constitutionality  in  Massachusetts,  462 
Constitutionality  in  Nebraska,  462 
Constitutionality  in  New  York,  462 
Constitutionality  in  Ohio,  462 
Constitutionality  in  Utah,  462 
Constitutionality  of  statutes,  462 
Construction  of  statutes,  464 

Indiana  act,  465 

Municipal  corporations,  465 

New  York  act,  465 

To  whom  applicable,  464 

United  States  statutes,  465 
General  rule  as  to  extra  pay  for  working 

overtime,  463 
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MASTER  AND  SERVANT,  cont'd. 
Eight-hour  laws,  cont'd. 
Letter  carriers,  464 
New  York  act,  463 
Ohio,  464 

United  States  statutes,  464 
Wisconsin,  463 
Ejectment,  527 

Against  whom  action  should  be  brought, 
527 

Servant  or  agent  not  liable  to  ejectment 
as  general  rule,  528 
Elections : 

Furnishing  or  promising  employment  as 

bribery,  786 
Threats  of  loss  of  occupation,  779 
Electric-light  companies  : 
Injuries  to  Employees,  869 
Care  required,  872 
Contributory  negligence,  873 
Duty  of  master  to  inform  servant  of 

peculiar  dangers,  870 
Employees  of  other  electrical  companies, 
871 

Examples,  869,  870 
Liability  for  in  general,  869 
Master's  duty  as  to  appliances,  870 
Electric  Railroads : 

Injuries  to  employees,  888 
Elevated  Railroads  : 

Liability  for  wilful  and  malicious  acts  of 
agents,  942 
Elevators : 

Duty  to  guard  shaft,  961 
Liability  of  master,  952 

Conditions  of  master's  liability  for  in- 
jury resulting  from  use  of  worn  and 
defective  machinery,  955 
Contributory  negligence,  956 
Duty  of  master  to  warn  ignorant  serv- 
ant and  instruct  him  as  to  his  duties, 
952 

Evidence  of  master's  negligence  in  re- 
gard to  machinery,  958 
Examples  of  negligence  in-  machinery, 

953-  954 
In  general,  952 

Master's  duty  to  servant  to  use  safe 

machinery  and  appliances,  953 
Risks  assumed  by  servant,  952 
Where   danger   obvious,    warning  un- 
necessary, 953 
Embezzlement : 

Bailee  or  agent  cannot  be  convicted  under 
statutes  against  clerks  and  servants, 
and  vice  versa,  984 

MEASURE  OE  DAMAGES,  see  Damages; 

Elevated  Railroads. 
MECHANICS'  LIENS: 
Dower : 

Priority,  154 
Electric  light  companies  : 

Appliances  subject  to  mechanics'  lien,  863 
MESATSE  PROFITS,  see  Ejectment. 
MERGER : 
Easements,  433 

Nature  of  ownership  required,  433 
One  title  defective,  434 
Severance  of  estate  revives  easement,  434 
Unity  of  ownership  of  dominant  and  ser- 
vient estates,  433 
Water  courses,  434 
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METES  AND  BOUNDS: 
Dower : 

Assignment  of  dower,  174 

MILITARY  CAMPS: 

Eminent  domain,  10S7 

MILITARY  LAW  : 
Domicil : 

Persons  in  the  army  and  navy,  39 
Dominion  of  Canada,  84 
Duress  : 

Criminal  act  under  order  of  military  com- 
mander, 347 
Elections,  609 

Deserters,  609 

Soldiers'  voting  place,  582 
Embezzlement : 

Persons  in  military  and  naval  service,  1018 
Eminent  domain : 

Seizure  for  military  purposes,  1103 
MILLS : 
Dower,  155 

Assignment  of  dower,  178 
Drains  and  sewers  : 

Discharge  into  millrace,  247 

Pollution  of  millpond,  247 
Eminent  domain : 

Public  use,  1085  • 
MINAS,  see  Duress. 

MINES  AND  MINING  CLAIMS  : 
Dower,  158,  177 

Assignment  of  dower  in  mines,  177 
Mines  appurtenant  to  lands  of  third  per- 
son, 177 
Mines  on  husband's  lands,  177 
Unpatented  mining  claim,  157 
Ejectment,  477 

Easement  appurtenant  to  mine,  477 
In  general,  477 
Lease,  477 

Mine  not  yet  opened,  477 
Petroleum  and  petroleum  wells,  478 
Possession  of  mine,  477 
Recovery  of  mere  license  to  work  mines, 
477 

Whether  the  action  may  be  maintained  to 
recover  mining  claims,  477 
Eminent  domain,  1064,  n 58 

Measure  of  compensation  where  mineral 

lands  are  taken,  1158 
Public  claims,  1064 
Public  use,  1086 

Development  of  mines,  1086 
Examples,  1086 
In  general,  1086 
Railways  to  mines,  1086 
Right  of  way,  1086 

MINISTERS  AND  AMBASSADORS : 
Domicil,  37 

Effect  of  business  operations,  37 
Examples,  37,  38 
In  general,  37 
MISTAKE  : 

Elections,  723,  724,  749 

Authority  in  canvassers  to  correct  mis- 
takes in  names  of  candidates,  749 
Ballots  in  the  wrong  box,  772 
Election  officers,  690 

Inaccuracy  in    designation   of  office  or 

proposition,  725 
Name  of  candidate,  723,  724 
Proof  of  mistake,  840 
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MONEY : 

Dollar,  1 

Dominion  of  Canada,  86 
Dower,  164 

Surplus  money   after   paying  mortgage 

debt,  169 
Effects,  452 
Embezzlement,  984 
Eminent  domain,  1090,  1145 
Payment  in  money,  1145 

MORMONISM  : 

Elections,  610 

MORTGAGEE : 

Owner,  1192 

MORTGAGES  (see  Purchase  Money  Mort- 
gages): 
Dower : 

Dower  in  lands  mortgaged  during  cover- 
ture, 143 
Dower  in  mortgaged  lands,  164 

Amount  of  contribution,  167 

Canadian  doctrine  as  to  surplus,  170 

Contribution  by  widow,  166 

Dower  in  money  obtained  for  sale 
under  a  mortgage,  164 

Dower  in  the  surplus  after  paying  mort- 
gage debt,  169 

Duty  of  personal  representatives  to  re- 
deem, 166 

Effect  of  assignment  of   mortgage  to 
purchase  of  equity  of  redemption,  167 
Effect  of  conveyance  of  equity  of  re- 
demption to  mortgages,  168 
Effect  of  discharge  of  mortgage,  168 
Effect  of  foreclosure  of  mortgage,  168 
Effect  of  wife's  misjoinder,  165 
General  rule  as  to  mortgaged  lands,  164 
Mortgagee,  171 
Ohio  rule  as  to  surplus,  169 
Redemption,  166 

Redemption  by  husband  or  his  personal 

representatives,  166 
Right  of  wife  of  mortgagee  to  dower,  171 
Right  of  wife  to  redeem,  166 
Subrogation,  166 

When  there   is   an  obligation  to  pay 

mortgage  debts,  167 
When  there  is  no  obligation  to  pay  mort- 
gage debt,  167 
Whether  surplus  is  a  charge  upon  the 

land,  170 
Widow's  right  to  contribution,  167 
Where  wife  joins   in   mortgage  of  hus- 
band's land,  143 
Due,  279 
Easements : 

Release  by  mortgage,  432 
Ejectment : 

Action  by  assignee  of  mortgage,  507 
Action  by  assignee  of  mortgagee,  507 
Action  by  mortgagor,  502 

Action  by  mortgagor  not  maintainable 

against  mortgagee  in  possession,  502 
Actions  not  maintainable  by  mortgagor 
in  jurisdiction  regarding  mortgagor's 
lien,  502 
Against  mortgagee,  502 
Against  third  person,  504 
Assignee  of  a  mortgage,  502 
Effect  of  payment  or  tender  after  de- 
fault, 503 
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MORTGAGES,  cont'd. 
Ejectment,  cont'd. 
Action  by  mortgagor,  cont'd. 

Jurisdictions  regarding  mortgagor's 
lien,  502 

Lawful  possession  by  mortgagee  after 
default  sufficient,  504 

Mortgagee  placed  in  possession  at  time 
of  execution  of  mortgage,  502 

Payment  or  tender  after  default,  503 

Possession  acquired  by  force  of  fraud 
insufficient,  504 

Possession  of  purchaser  at  void  fore- 
closure sale,  503 

Receipt  of  rents  and  profits,  504 

Requisites  of  mortgagee's  possession, 
504 

Rule  in  Michigan  as  to  action  by  mort- 
gagor, 503 

Statutes  providing  that  mortgagee  shall 
not  recover  the  property  by  reason  of 
default,  502,  503 

Where  debt  is  barred  by  the  statute  of 
limitations,  504 
Action  by  the  mortgagee,  504 

Action  against  mortgagor  after  default 
in  payment  of  installment,  505 

Action  against  mortgagor  before  de- 
fault, 505 

Action  by  mortgagee  against  mortgagor 

after  condition  broken,  504 
Against  assignee,  506 
Against  other  mortgagee,  507 
Against  stranger,  507 
Against  the  mortgagor,  504 
Default  in  the  payment  of  interest,  505 
Evidence  of  outstanding  title  inadmissi- 
ble, 506 

Foreclosure  proceedings  as  a  pre-requi- 

site  to  action,  505 
Jurisdiction  in  which  legal  title  remains 

in  mortgagor,  505 
Necessity  of  prior  demand,  505,  506 
Outstanding  prior  mortgage,  506 
Title  setting  up  outstanding  mortgage,  533 
Electric  light  companies  : 

What  apparatus  passes  under  mortgage, 
863 

Elevated  railroads  : 

Who  entitled  to  damages,  mortgagor  and 
mortgagee,  919 
MUNICIPAL   CORPORATIONS  (see 
Change  of  Grade;  Eminent  Domain)  : 
Dominion  of  Canada : 

Municipal  institutions  in  the  province,  102 
Power  of  dominion  to  impose  duties  on 
provincial  courts,  officials  and  munici- 
palities, 76 
Drains  and  sewers  : 

City  liable  only  in  absence  of  ordinary 
care,  240 

Construction  of  sewers  within  discretion 

of  municipal  authorities,  240 
Corporation  bound  to  exercise  ordinary 

care  and  skill,  239 
Damages  caused  by  construction  of  sewers,  252 
Liability  of  municipality  for  personal 

injuries,  252 
Measure  of  damages  for  injury  to  prop- 
erty, 253 

Municipality  liable  for  damages  to  prop- 
erty from  construction  of  sewer,  252 
Drainage  districts,  234 
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MUNICIPAL  CORPORATIONS,  cont'd. 
Drains  and  Sewers,  cont'd. 

Duties  and  liabilities  of  municipality,  239 
Judicial  and  ministerial  duties  defined,  239 
Judicial    and    ministerial    duties  distin- 
guished, 239 
Liability  for  discharge  of  sewage,  247 

Corporation  not  liable  for  consequential 
darrrages  from  surface  water  resulting 
from  street  improvements,  247 
Corporation  not  liable  for  slight  change 
in  direction  and  volume  of  surface 
water,  251 
Damages  to  oyster  beds,  247 
Discharge  into  natural  stream,  248 
Discharge  of  sewage  by  private  person 

under  unauthorized  license,  247 
Discharge  of  sewage  into  millrace,  247 
Discharge   of   sewage    into  navigable 

water,  248 
Discharge  of  sewage  upon  private  prop- 
erty, 247 

Duty  of  property  owner  to  fill  up  his 

premises  to  grade,  251 
Emission  of  noxious  gases,  247 
Liability  of  municipal  corporation  for 

damages  caused  by  surface  waters, 

249 

Municipality  held  liable  for  damage  by 

discharge  of  surface  water,  250 
Municipality  liable  for  damages  due  to 

direct  invasion  of  properly  by  surface 

water,  250 
Municipality  liable  for  direct  invasion 

of  private  property,  251 
Municipality  liable  for  nuisance  caused 

by  pollution  of  stream  by  sewage,  248 
Outlet  beyond  corporate  limits,  247 
Pollution  of  millpond,  247 
Right  to  use  natural  stream  as  outlet 

for  sewers,  248 
Sewage  turned  into  surface  drain,  247 
Liability  for   failure  to  clean   and  repair 

sewers,  245 
Corporation's    liability    for  'failure  to 

clean  and  repair  sewers,  245 
Duty  of  municipality  to  know  condition 

of  sewer,  245 
Negligence  in  cleaning  and  repairing 

sewers,  246 
Notice  presumed  from  lapse  of  time, 

246 

Property  owner  guilty  of  contributory 
negligence,  245 

Purchase  of  private  drain,  245 

Sewer  made  from  running  stream,  245 

Where  municipality  has  actual  or  con- 
structive notice  of  construction,  246 
Liability  for  failure  to  provide  sewers  or 
drains,  240 

Construction  of  sewers  within  discre- 
tion of  municipal  authorities,  240 

Corporation  not  bound  to  construct 
drains  made  necessary  by  street  im- 
provements, 241 

Drain  made  necessary  by  act  of  corpo- 
ration, 241 

Duty  to  provide  outlet,  241 

In  general,  240 

Municipal  corporation  for  failure  to  con- 
struct sewers  or  drains,  240 

When  sewers  originally  sufficient  have 
become  inadequate,  240 
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Ml'N'iril'Ali  CORPORATIONS,  confd. 
Drains  and  Sewers,  confd. 

Liability  for  inadequate  or  defective  sewers, 

241 

Adopting  sewerage  plan,  241 
Defective  plan,  241 

Duty  of  corporation  to  remedy  defective 
plan,  243 

Extraordinary  floods,  243 

Faulty  construction,  244 

Floods  which  may  be  reasonably  fore- 
seen, 243 

Municipality  liable  for  direct  invasion 
of  property,  243 

Municipality  not  liable  for  defective 
plan,  242 

Provision  for  storms,  243 

Whether  adoption  of  plan  is  a  judicial 
or  ministerial  duty,  241 
Power  of  municipality  to  construct  sewers 
and  drains,  237 

City  may  acquire  land  for  sewer  pur- 
poses, 239 

Compensation    to    property    for  land 

taken,  239 
Construction   and    exercise   of  police 

power,  238 
Construction  of  pumping  works,  238 
Establishment  of  sewer  district,  238 
Power  to  construct  sewers,  237 
Ejectment  : 

Action  by  municipal  corporation  to  re- 
cover streets,  523 
Recovery  of  streets  by  municipal  corpora- 
tion, 475 
Elections  : 

Application  of  Australian  ballot  law  to 

municipal  elections,  586 
Property  qualification,  596 
Electric-light  companies,  863 

Constitutionality  of  statutes  providing  for 

boards  of  electrical  control,  864 
Invalid  contracts,  864 
License  fees,  864 
Municipal  regulations,  863 
New  York    board  of   electrical  control, 

864 

Ownership  expressly  authorized  by  stat- 
ute, 865 

Power  of  municipality  to  employ  serv- 
ants, 866 

Power  to  contract  with  electric-light  com- 
panies, 864 

Power  to  issue  bonds,  866 

Power  to  own  an  electric-light  plant,  865 

Power  to  regulate  and  control  electric- 
light  companies,  863 

Right  of  municipality  to  own  electric 
plant  in  the  absence  of  express  author- 
ity, 865 

Rights  and  liabilities  of  corporation,  866 
Right  to  own  plant  in  Canada,  866 
Right  to  own  plant  in  Florida,  865 
Right  to  own  plant  in  Indiana,  865 
Right  to  own  plant  in  Massachusetts,  865 
Right  to  own  plant  in  New  Jersey,  865 
Right  to  own  plant  in  North  Carolina, 
865 

Right  to  own  plant  in  South  Carolina,  866 
Right  to  own  plant  in  Wisconsin,  866 
Submission  of  question  of  ownership  to 

voters.  865 
Use  of  poles  of  other  companies,  864 
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MUNICIPAL  CORPORATIONS,  confd. 
Electric  railroads,  879 

Consent  necessary  to  authorize  condemna- 
tion proceedings,  882 

Failure  to  obtain  necessary  municipal 
grant  or  consent,  882 

Municipal  grant,  879 

Municipality  must  have  legislative  au- 
thority to  authorize,  879 

Right  of  property  owner  to  enjoin  con- 
struction, 882 

Right  to  change  to  electric  motive  power, 
881 

What  act  is  a  sufficient  delegation  of 
power,  879 

What  acts  insufficient  delegation  of  au- 
thority, 881 

Where  act  of  legislature  expressly  or  by 
exclusion  forbids  the  use  of  electricity 
or  of  the  particular  form  of  that  motive 
power,  881 

Where  act  provides  that  railways  may  use 

electric  motors,  right  to  use  trolley  not 

authorized,  881 
Where  limitation  upon  city's  power  does 

not  exclude  electricity,  880 
Where  right  of  city  where  there  is  no 

legislative  limitation  upon  its  power,  879 
Elevated  railroads,  899 
Conditions,  900 

Consent  of  local  authorities,  899 
Injunction,  899 

Nature  of  right  acquired  by  consent  of 
local  authorities,  900 
Eminent  domain,  1135 

Compensation  not  required  where  munici- 
pal property  is  taken,  1135 
Elections : 

Qualifications,  577 
MURDER,  see  Duelling;  Dying  Declara- 
tions. 

NAMES: 
Elections,  617,  723,  729 
Candidate,  653 

Christian  name  not  given  in  full,  723 
Erroneous  spelling  of  names,  617 
Extent  of  deviation  permissible,  724 
Extrinsic  evidence  admissible,  724 

Idem  sonans,  725 

Illustrations  of  imperfections  in  name, 
723-728 

Imperfections  in  name  of  candidate,  723 
Misnomer,  724 

Mistake  in  candidate's  name,  723 

Mistake  in  initial,  724 

Mistake  in  suffix,  724 

Name  of  candidate  upon  ballot,  723 

Christian  name  not  given  in  full,  723 
Extent  of  deviation  permissible,  724 
Extrinsic  evidence  admissible,  724 
Idem  sonans,  725 

Illustrations  of  imperfections  in  name, 
723-728 

Imperfections  in  name  of  candidate,  723 
Misnomer,  724 

Mistake  in  candidate's  name,  723 

Mistake  in  initial,  724 

Mistake  in  suffix,  724 

Omission  of  candidate's  name,  723 

Only  surname  given,  723 
Omission  of  candidate's  name,  723 
Only  surname  given,  723 
Voter's  name  upon  the  ballot,  729 
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NATIONAL  BANKS : 
Embezzlement,  1013 

Absence  of  fraudulent  intent,  1015 
Cashiers,  1016 

Embezzlement  of  deposit  not  belonging  to 

bank,  1014 
Exclusive  jurisdiction  of  federal  courts, 

1014 

False  entries,  1015 
In  general,  1013 
Officers  and  directors,  1014 
Overdrafts,  1015 
Tellers,  1016 

NATURALIZATION : 

Domicil,  21 

Dominion  of  Canada,  90 
Elections : 

Proof  of  naturalization,  839 

NAVIGABLE  WATERS  : 
Ejectment,  479 

Wharfage  rights  on  navigable  waters,  479 
Eminent  domain,  11 34 

Injury  to  access  to  public  waters,  1129 
Lands  under  navigable  water  taken  under 
national  authority,  1134 

NAVIGATION : 

Dominion  of  Canada,  84 

Rivers  and  lake  improvements,  116 
Eminent  domain : 

Improvement  in  aid  of  navigation  as  a 
public  use,  1080 

NEGLIGENCE  (see  Drains  and  Sewers; 

Druggists;   Electric-Light  Companies; 

Electric  Railroads;  Elevators): 
Due  diligence,  285 
Electric-light  companies : 

Presumption  of,  874 
Elevated  railroads,  940 

NEGOTIABLE     INSTRUMENTS,  see 
Bills  of  Exchange  and  Promissory  Notes. 

NEIGHBORHOOD  ROADS: 

Eminent  domain,  1073 

NOISE : 

Elevated  railroads  : 

Damages,  931 

Proceedings  for  injunction,  912 
NOMINATIONS  (See  Elections): 

NON  COMPOS  MENTIS  : 

Domicil,  34 

NONRESIDENCE  (see  Domicil;  Elections): 
Elections  : 

Evidence,  836 

NONUSER : 

Eminent  domain,  1204 

NOTES,  see  Bills  of  Exchange  and  Promis- 
sory Notes. 

NOTICE  (see  Elections): 
Due  notice,  283 
Due  process  of  Law,  296 

Notice  may  be  actual  or  constructive,  300 
Notice  reasonably  probable  to  reach  per- 
son interested,  300 
Personal  notice  not  required,  300 
Taxation,  308 

What  notice  is  guaranteed,  299 
During,  349 


NOTICE  TO  QUIT,  see  Ejectment. 

NUISANCES : 

Dominion  of  Canada,  69 
Drains  and  sewers  : 

Discharging  sewage,  247 
Emission  of  noxious  gases,  247 
Pollution  of  navigable  waters  by  sewage, 
248 

Pollution  of  stream  by  sewage,  248 
Right  to  use  natural  stream  as  outlet  for 
sewer,  248 

Electric-light  companies,  869 

Elevated  railroads : 

Proceedings  for  injunction,  912 

OATH  (see  Dying  Declarations): 
Dying  declarations,  370 
Elections,  610,  638 

Challenge  and  proof  of  qualification,  705 
Effect  of  failure  of  election  officers  to  take 
oath,  672 

Mandamus  to  compel  administration  of 

oath,  804 
Nomination  by  electors,  638 
Oath  or  declaration  to  be  made  by  voter 

who  desires  assistance  in  marking  his 

ballot,  701 
Refusal  of  voter  to  take  oath,  705 
Rejection  of  votes  in  absence  of  oath,  705 
Requirement  of  oath  as  to  qualifications, 

575 

Test-oath,  610 

OCCUPANT : 

Ejectment,  525 

OCCUPATION  : 
Electric-light  companies : 

Business  taxes,  864 

OCCUPATION,  BUSINESS  AND  PRIVI- 
LEGE TAXES  : 
Dray,  262 
Druggists,  270 

OFFICERS   OF   PRIVATE  CORPORA- 
TIONS AND  ASSOCIATIONS : 
Embezzlement,  993,  1011 
Agents,  1012 
Bank  officers,  1012 

Character  in  which  property  is  received, 

1011 
Directors,  1012 
In  general,  1011 

Officer  of  corporation,  also  clerk  or  ser- 
vant, 1000 
Servants,  1012 
Statutory  provisions,  1011 

OIL  : 

Ejectment,  478 

ONUS  PROBANDI,  see  Burden  of  Proof, 

OPERATION  OF  LAW  : 

Easements,  427 

OPINION    EVIDENCE  (see   Expert  and 
Opinion  Evidence): 
Eminent  domain,  1157 

OK<  II  Alii)  : 

Eminent  domain,  1100 

OUSTER,  see  Ejectment. 
owin<;  : 

Due,  279,  281 
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OWNERS  : 
Electric  light  companies : 

Conflicting  rights  of  electric  companies, 

867 

Mortgagee,  1 192 

OYSTER  BEDS  : 
Drains  and  sewers  : 

Discharging  sewage,  247 

PARENT  AND  CHILD  (see  Domicil): 
Duress,  330 

Criminal  act  under  order  of  parent,  348 
Either  may  avoid  contract  made  to  relieve 

the  other  from  duress,  330 
Examples,  330 

Threatened  prosecution  of  son,  345 

PARKS  : 

Eminent  domain,  1087 
Public  use,  1084 

PARLIAMENT,  see  Dominion  of  Canada. 

PAROL  EVIDENCE  : 
Duelling  : 

To  explain  challenge,  313 
Elections,  724 

Name  of  candidate,  724 

PARTITION  : 
Dower : 

Partition  proceedings  as  bar  to  dower,  202 

PARTNERSHIP  : 

Dormant  partner,  120 
Dower  : 

Dower  in  partnership  realty,  1 59 

Agreement  to  convert,  160 
Canadian  rule,  159 
Doctrine  in  the  United  States,  159 
English  rule,  159 

Express  agreement  to  convert,  160 
Implied  agreement  to  convert,  160 
Virginia  rule,  160 
Elevated  railroads : 

Right  to  sue  for  damages,  918 
Embezzlement,  1006 

Before    partnership   was  consummated, 

1007 
In  general,  1007 
Limitation  on  rule,  1007 
Persons  not  partners  inter  se,  1007 
Eminent  domain : 

Who  entitled  to  compensation,  1191 

PARTY  WALLS  : 
Easements  : 

Extinguishment  of  easement  by  destruc- 
tion of  building,  438 
Ejectment,  474 

PA  SSENGERS,  see  Electric  Railroads. 

PASSES : 
Elections  : 

Bribery,  788 

PATENTS  : 

Dominion  of  Canada,  90 

PAYABLE : 

Due,  278 

PAYMENT  INTO  COURT . 

Eminent  domain,  1 138 

PENALTIES  : 

Dominion  of  Canada,  111 


PENALTY: 
Elections  : 

Action  against  election  officer  for  statutory 

penalties,  676 

"PENT " ROADS: 

Eminent  domain,  1073 

PER  MINAS,  see  Duress. 

PERSON  : 
Due  process  of  law,  298 

Corporation  included  in  the  meaning,  298 
Meaning  of  the  term  person  in  the  guar- 
anty, 298 
Municipal  corporations,  298 
What  included  in  the  term  person,  298 

PERSONAL  PROPERTY,  see  Effects. 

PERSONAL    REPRESENTATIVES,  see 
Executors  and  Administrators. 

PETROLEUM : 

Ejectment,  478 

PEW  IN  CHURCH: 

Easements,  400 

PHARMACY,  see  Druggists. 

PHYSICIANS  AND  SURGEONS  (see 

Druggists). 
Druggists : 
Druggist  practicing  medicine,  269 

PIPE  LINES  : 
Eminent  domain : 

Public  use,  1085 

PLACE  OF  ABODE: 

Elections,  598 

POISON,  see  Druggists. 

POISONING  : 
Dying  declarations : 

Declaration  by  deceaseo.  that  defendant 
poisoned  him,  377 
POLICE  : 
Elections : 

Presence  of  police  at  polls,  695 
POLICE  POWER: 
Drains  and  sewers : 

Construction  of  sewer,  238 
Drainage  under  police  power,  223 
Due  process  of  law,  307 
Eminent  domain : 
Drainage,  1083 
POLLS,  see  Elections. 
POOR  AND  POOR  LAWS : 
Domicil : 

Domicil  of  paupers,  35 
Dwell,  352 
Elections : 

Inmates  of  poor  house,  604 
Pauperage  as  a  disqualification,  607 
At  common  law,  607 
Constitutional  provision,  608 
In  the  United  States,  607 
Removal  of  disability,  608 
POSSESSION  : 
Custody  distinguished  from : 

Embezzlement,  988 
Ejectment : 

Personal  possession  unnecessary,  529 
Eminent  domain,  1146 

Possession  pending  appeal,  1146 
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POSTAL  LAWS: 

Dominion  of  Canada,  84 
Eight-hour  law,  letter  carrier,  464 
Embezzlement : 
Embezzlement  from  the  mails,  1023 

Decoy  letters,  1025 

Deputy  postmaster,  1024 

In  general,  1023 

Mail  carriers,  1025 

Postal  clerks,  1024 

Postmasters,  1024 

Private  individuals,  1025 

Provisions  of  revised  statutes,  1023,  1024 

POSTING  : 
Elections,  632 

Defects  in  posting  or  publishing  notices, 
632 

Length  of  time  of  publication,  632 
Posting  notices,  632 

POWER  OF  APPOINTMENT : 
Dower : 

Estates  determinable  by  power  of  appoint- 
ment, 160 
POWER  OF  ATTORNEY  : 
Dower : 

Release  of  dower,  212 
PRESCRIPTION  (see  Easements): 
Druggists : 

Preservation  and  production  of  prescrip- 
tions, 270 
Easements  : 

Easements  acquired  by  prescription,  426 
PRESIDENT  : 
Elections,  565 

Constitutional  provisions  as  to  choice  of 

electors,  565 
Electors  for  president  and  vice-president, 
565 

Power  of  state  legislature  as  to  choice  of 

electors,  566 
Quo  warranto  as  to  presidential  electors, 

797 

PRESUMPTIONS  (see  Burden  of  Proof): 
Domicil,  24 

Exercise  of  right  of  suffrage,  24 
Presumption  of  continuance  of  acquired 
domicil,  14 
Dower : 

Presumption  in  favor  of  validity  of  mar- 
riage, 131 

Presumption  of  death  from  absence,  131 
Presumption  of  marriage  from  reputation 
and  cohabitation,  131 
Elections,  843 

Bribery,  790 

Discretion  of  officers,  844 
Electors  voted,  844 
Fraud,  832,  833 
In  general,  843 
Legality  of  vote  cast,  835 
Performance  of  duties,  844 
Presumption  against  intention  to  waste, 
759 

Regularity  of  canvass,  844 
Electric-light  companies : 

Cause  of  death,  874 

Contributory  negligence,  875 

Negligence,  872 
Embezzlement,  1028 
Eminent  domain : 

Presumption  as  to  use,  1055 


PRIMARY  ELECTION,  see  Elections. 

PRISONERS  : 

Domicil,  35 
Elections,  605 

PRISONS : 

Dominion  of  Canada,  94,  102 

PRIVA  TE  DRAINS: 

Surface    waters,    see    infra,    DRAINS  AND 
Sewers. 

PRIVATE  INTERNATIONAL  LAWS  (see 

Dominion  of  Canada;  Embezzlement): 
Dower : 

Alienation  of  land  by  husband,  204 
Priority  as  between  dower  and  other  in- 
cumbrances, 153 
Elections : 

Jurisdiction  of  state  and  federal  courts, 

856 

PRIVILEGE,  see  Easements. 

PRIVILEGED  COMMUNICATIONS  : 
Elections  : 

Attorney  and  client,  828 

PROCEDURE : 
Due  process  of  law  : 

States  may  regulate  procedure,  306 

PROCESS,  see  Due  Process  of  Law. 

PROCLAMATION  (see  Elections): 

Elections,  624 
PRODUCTION  OP  DOCUMENTS  : 

Elections,  733 

Power  of  court  to  compel  production  of 
ballots  as  evidence,  733 
PROFITS  (see  Ejectment): 

Earnings  distinguished  from,  394 
Eminent  domain,  1162 
Prospective  profits,  1115 
Value  of  land  as  shown  from  profits,  1162 
PROFITS  A  PRENDRE  : 
Easements,  409 

Custom    cannot   give    right   to   profit  & 

prendre,  407 
Distinguished  from  easements,  409 
Easements  distinguished  from,  401 
Right  in  gross  profit  a  prendre,  404 
Ejectment,  480 
PROHIBITION  : 
Elections,  815 

Against  injunction,  815 
Canvassing  boards,  815 
Examples,.  815 
In  general,  815 

Supreme  court  of  the  United  States,  815 
To  restrain  issuance  of  commission,  815 
PROMISSORY  NOTES,  see  Bills  of  Ex- 
change and  Promissory  Notes. 

PROPERTY  (see  I 
Dominion  of  Canada  : 

Public    property    under    British  North 
America  Act,  115 
Due  process  of  law,  299 

Destruction  of  value  of  property,  299 

Extent  of  protection  to  property,  299 

Interference  with  use,  299 

Right  to  acquire  property,  299 

Taking  away  essential  attributes,  299 

What  property  includes,  299 
Embezzlement,  984 
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PKOSECUTE  WITH  EFFECT,  445 
PUBLICATION : 
Elections,  632 

Defects  in  posting  or  publishing  notices, 

632 

Length  of  time  of  publication,  632 
Publication  of  notice  of  election,  632 

PUBLIC  LANDS  : 
Dower : 

Pre-emption  lands,  156 

PUBLIC  OFFICERS  (see  Elections): 
Domicil,  38 

Domicil  of  officials  generally  unchanged, 

38 

Government  officials  at  Washington,  38 
Holding  office  as  proof  of  domicil,  21 
Dominion  of  Canada,  84 

Establishment   and  tenure  of  provincial 
offices  and  the  appointment  and  pay- 
ment of  provincial  officers,  101 
Ejectment : 

Action  against  officers  of  state  or  United 

States,  528 
Eligible,  970 
Embezzlement,  1016 

Acts  must  be  within  the  statute,  1017 

Assistant  treasurer,  1017 

Clerk  in  treasury  department,  1017 

Clerks  and  servants  of  officers,  1023 

Constables,  1020 

Consular  officers,  1018 

County  auditor,  1020 

County  officers,  1019 

County  treasurer,  1019 

De  facto  officers,  1022 

Deputy  county  auditor,  1020 

Deputy  county  treasurer,  1019 

Failure  of  United  States  officers  to  deposit 

or  safely  keep  moneys,  1017 
Failure  to  pay  over,  1019 
Failure  to  pay  over  to  successor,  1020 
Justice  of  the  peace,  1020 
Military  and  naval  officers,  1018 
Municipal  officers,  1021 
Persons  aiding  officers,  1023 
School  treasurer,  1021 
Sheriff,  1020 
State  auditor,  1019 
State  officers,  1018 
State  treasurer,  1018 
Subordinate  officers  and  clerks.  1017 
Tax  collector,  1021 
Town  and  city  treasurer,  1021 
Township  officers,  1021 
United  States  officers,  1016 
What  amounts  to  embezzlement  by  state 

treasurer,  1018 
What  persons  are  within  the  United  States 

statutes,  1017 

PUBLIC  USE,  see  Drains  and  Sewers;  Emi- 
nent Domain. 

PURCHASE-MONEY  MORTGAGE: 
Dower,  137 

Arkansas  statute,  139 

Canadian  doctrine,  139 

Effect  of  purchase-money  mortgage  on  the 

right  to  dower,  137 
Georgia  statute,  139 
New  York  statute,  139 
Statutes,  138 
Wisconsin  statute,  140 
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QUALIFIED  : 

Duly  qualified,  316 

QUARANTINE,  148 

Action  for  trespass,  150 
Assignability,  148 
At  common  law,  148 
Dominion  of  Canada,  85 
Dower,  148 

Action  for  trespass,  150 

Assignability,  148 

At  common  law,  148 

Duration  in  general,  150 

In  general,  148 

Lasts  until  dower  assigned,  150 
Mortgaged  premises,  150  ' 
Nature  of  widow's  interest,  148 
Necessity  of  exclusive  interest  in  husband, 
149 

Premises  held  in  common,  149 
Reasonable  support,  149 
Removal  from  premises,  151 
Right  to  occupy  chief  house,  149 
Right  to  occupy  dwelling  house  and  plan- 
tation, 149 

Right    to   occupy   mansion   house  and 

curtilage,  149 
Termination  of  quarantine  by  expiration 

of  period  prescribed,  150 
To  what  premises  right  attaches,  149 
Whether  subject  to  corresponding  duties 

of  life  tenant,  150  , 
Widow's  personal  occupation  unnecessary 

151 

Duration  in  general,  150 
In  general,  148 

Lasts  until  dower  assigned,  150 
Mortgaged  premises,  150 
Nature  of  widow's  interest,  148 
Necessity  of  exclusive  interest  in  husband, 
149 

Premises  held  in  common,  149 
Reasonable  support,  149 
Removal  from  premises,  151 
Right  to  occupy  chief  house,  149 
Right  to  occupy  dwelling  house  and  planta- 
tion, 149 

Right  to  occupy  mansion  house  and  curtil- 
age, 149 

Termination  of  quarantine  by  expiration  of 

period  prescribed,  150 
To  what  premises  right  attaches,  149 
Whether  subject  to  corresponding  duties  of 

life  tenant,  150 
Widow's  personal  occupation  unnecessary, 

151 

QUARRIES  : 

Dower,  158 

QUESTIONS  OF  LAW  AND  FACT  : 
Dying  declarations,  384 

Admissibility  of  declarations,  384 

Credibility  of  declarations,  385 
Electric-light  companies : 

Contributory  negligence,  874 
Elevated  railroads  : 

Benefits  to  property,  936 
Embezzlement,  999 

Relation  of  master  and  servant 

QUO  AVARRANTO  : 
Elections,  796 

Canvassing  returns,  799 

Character  of  office,  796 
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QUO  WARRANTO,  cont'd. 
Elections,  cont'd. 
City  councils,  797 

Common-law  remedy  for  ousting  a  person 

usurping  a  public  office,  796 
Conclusiveness  of  tribunal's  action,  801 
Decision  of  court  in  granting  of  leave,  801 
Defendant,  802 
Definition  of  office,  796 
Effect  of  constitutional  power  conferred 

on  courts,  800 
Effect  of  statutory  provision  for  contest, 

800 
Fraud,  799 

Going  behind  returns,  799 

In  general,  796 

Interest  of  relator,  801 

Joinder  of  parties  in  same  writ,  802 

Judicial  offices,  797 

Legality  of  election  tested,  799 

Legislative  office,  597 

Magnitude  of  office,  797 

Mayor,  796 

Mere  employment,  797 
Military  offices,  797 
Parties,  801 
Plaintiff,  801 
Presidential  electors,  797 
Recount  of  ballots,  799 
Relator,  Soi 

Relator  must  have  some  interest,  802 
Statutory  remedy  cumulative,  800 
Sufficiency  of  relator's  interest,  802 
Want  of  relator,  Soi 

RAILROADS  (see  Electric  Railroads;  Ele- 
vated   Railroads;    Eminent  Domain; 
Right  of  Way): 
Dominion  of  Canada,  105 

Dominion  railways  and  other  works  and 

undertakings,  105 
Provincial  legislation  affecting  Dominion 

railways,  106 
Railroads,  etc.,  in    schedule   3,  British 

North  America  Act,  116 
Drains  and  sewers  : 

Assessment  of  right  of  way  of  railroad,  229 
Ejectment : 

Actions  against,  528 

Occupation  of  street  by  railroad,  473 

Recovery  of  lands  condemned  and  right 

of  way  of  railroads,  476 
Eminent  domain,  1065,  1162 

Compelling  railroad  companies  to  extend 

their  tracks  to  a  union  station,  1056 
Compensation  for  crossings,  1174 
Compensation  for  running  powers  over 

another  railroad,  1074 
Joint    improvements    by    railroad  and 

municipal  corporation,  1195 
Land  adapted  for  railroad  purposes,  1162 
Liability  of  railroad  company  occupying 

streets  under  municipal  authority,  1 195 
Material  for  construction,  1089 
Public  use,  1065,  1074 

Branch  roads,  1076 

Car  factories,  1075 

Conveyance  of  sightseers  along  Niagara 

river,  1075 
Dwellings  for  employees,  1075 
Elevated  railroads,  1079 
Freight  depots,  1075 
Lateral  lines,  1076 
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RAILROADS,  cont'd. 
Eminent  domain,  cont'd. 
Public  use,  cont'd. 

Ordinary  railroads,  1074 

Passenger  depots,  1074 

Removal  of  gravel,  1076 

Repair  shops,  1075 

Rightof  way,  1074 

Side-tracks,  1079 

Spurs  to  brick  yard,  1078 

Spurs  to  coal  mine,  1078 

Spurs  to  elevators,  1078 

Spurs  to  private  establishment,  1077 

Spurs  to  stock- yard,  1078 

Spurs  to  tan-yard,  1078 

Spur  to  iron  works,  1078 

Spur  to  saw-mill,  1078 

Stock-yards,  1075 

Street  railroads,  1079 

Switches,  1079 
Railroads  only  acquire  right  of  way,  1200 
Right  of  way  to  mines,  1086 
Bight  to  take  property  of  railroad,  1093 

Express  words,  1095 

Implied  right,  1095 

Legislative  intent  must  appear  by  ex- 
press terms  or  necessary  implication, 
1094 

Longitudinal  or  parallel  lines,  1096 
Municipality  seeking  to  lay  out  high- 
way over  railroad,  1094 
Property  devoted  to  a  public  use  ex- 
cepted from  a  general  grant,  1094 
Railroad  crossing  highway,  1096 
Railroad  crossing  railroad,  1096 
Railroad  seeking  to  locate  road  over 

street  or  highway,  1094 
Right  to  condemn  property  already  de- 
voted to  public  use,  1093 
Who  liable  for  damages  where  railroad 
company  purchases  railroad  property, 
"95 

REAL  ESTATE  BROKERS: 
Elevated  railroads  : 

Testimony  as  experts,  921 

REAL  PROPERTY   (See  Dower;  Ease- 
ments; Ejectment): 

Duress : 

Innocent  purchaser,  335 

Effects,  455 

Ejectment : 

Buildings  apart  from  soil,  476 

Elevated  Railroads : 

Right  to  acquire  real  property,  901 

RECEIPTS  : 
Ejectment : 

Receiver's  receipts,  483 

kk<  i:us: 

Ejectment,  524 
Eminent  domain  : 

Property  in  hands  of  receiver,  1092 

RECESS  : 

Elections,  693,  746 

Canvassing  boards,  746 

RECORDING  ACTS  (see  Elections): 
Duly,  316 
Easements : 

Recording  grants,  410 
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RECORDING  ACTS,  cont'd. 
Ejectment  : 

Recording  as  evidence  of  possession,  490 
Recording    tax    title  as  rendering  party 
liable  to  ejectment,  530 

RKOORDS  : 
Ejectment : 

Suggestion  upon  the  records,  539 

UKDEMPTION  OF  MORTGAGES: 
Dower,  166 

Redemption  by  husband  or  personal  rep- 
resentatives, 166 
Right  of  wife  to  redeem,  166 

REGISTRATION  (see  Elections): 
Elections : 

Unconstitutionality  of  statute,  769 

RELATIONS  : 

Duress,  331 

RELEASE  : 
Dower,  144 

Release  of  damages,  194 
Release  to  terretenant,  148 
Elevated  railroads : 

Release  by  the  vendor,  916 

RELICTIONS  : 

Ejectment,  478 

RELIGION: 
Elections : 

Undue  influence,  791 

RELIGIOUS  BELIEF  : 
Dying  declarations  : 

Declarant's  want  of  religious  belief,  375 

RELIGIOUS  SOCIETIES  : 
Ejectment,  523 

Churches  and  chapels,  476 
Elevated  railroads  : 

Right  to  recover  damages,  919 

REMAINDERS  : 

Dower,  134 
Ejectment,  517 

Action  by  remainderman  after  expiration 

of  particular  estate,  517 
Action  not  maintainable  by  remainderman 
during  continuance  of  particular  estate, 
517 

Remainderman,  517 
Tenant  for  life,  515 
Elevated  railroads  : 

Right  to  recover  damages  as  between  life 
tenant,  remainderman  and  reversioner, 
918 

Eminent  domain  : 

Compensation  to  life  tenant,  1185 
Tenants  for  life  and  remaindermen,  1194 

REMEDV  : 

Due  process  of  law  : 

Taking  away  remedy,  292 

REMOVED : 

Ejected  or  removed,  466 

RENTS  (see  Ejectment): 
Dower,  157 
Due,  279 
Eminent  domain : 

Compensation  to  lessee,  1184 


RESERVATIONS  (see  Easements): 
Easements : 

Implied  grants  and  implied  reservations 

distinguished,  420 

RES  GESTAE  : 
Dying  declarations : 

Declarations    constituting    part  of  res 

gestce,  360 

RESIDENCE  (see  Domicil): 
Domicil : 

Character  of  residence,  18 

Domicil  and  residence  distinguished,  8 

Domicil  and  residence  in  different  places,  9 
More  than  one  residence,  9 
Residence  and  domicil  used  as  convert- 
ible terms,  9 
Residence  is  transient,  9 

Period  of  residence  not  definite,  17 

Place  of  residence,  22 

Length  of  residence,  23 
Presumption  as  to  married  men,  23 
Presumption  from  residence,  22 
Rebuttal  of  presumption,  24 

Residence  and  intention  constitute  domi- 
cil, 16 

Same   domicil  notwithstanding  separate 

residence,  33 
Temporary  residence,  18 
Whether  definite  period  of  residence  neces- 
sary, 17 
Elections,  596 

Act  and  intent  must  concur,  599 
Affidavit  of  intention,  600 
Burden  of  proof  as  to  residence,  605 
Burden  of  proof  upon  soldiers,  605 
Change  must  be  absolute,  599 
Change  must  be  permanent,  599 
Change  of  residence  after  registration,  580 
Change  of  residence  must  be  natural,  599 
Citizenship,  590 
Conditional  removal,  599 
Constitutional  requirements,  596 
Declarations  of  intention,  whether  conclu- 
sive, 600 
Definition,  598 

Domicil  continues  until  a  new  one  is  ac- 
quired, 598 

Domicil  of  laborers,  603 

Finality  not  essential,  602 

Home  for  aged  men,  605 

How  residence  may  be  lost  or  acquired, 
599 

How  soldiers  may  acquire  residence,  606 

How  students  may  acquire  residence,  606 

Indian  reservations,  607 

In  general,  596 

Inmates  of  poor-houses,  604 

Intent,  599 

Itinerant  laborers,  603 
Itinerant  persons,  598 
Leaving  former  residence,  600 
Maryland  statute,  600 
Military  reservations,  607 
Permanent  abode,  598 
Personal  presence  not  sufficient,  599,  6or 
Person  cannot  have  two  domicils  at  once, 
598 

Person  permanently  residing  in  an  alms- 
house, 605 

Person  employed  in  service  of  the  United 
States,  604 
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RESIDENCE,  cont'd. 
Elections,  cont'd. 

Power  of  legislature  to  require  as  qualifi- 
cation, 577 
Presumption  is  against  student's  right  to 

vote,  605 
Prisoners,  605 

Purpose  of  the  requirement,  597 
Qualifications  not  cumulative,  597 
Residence  for  particular  purposes,  603 
Residence  for  temporary  purpose,  601 
Residence  in  district,  596 
Residence  of  wife  and  family  prima  facie 

evidence  of  domicii,  600 
Residence  on  board  of  steamer,  604 
Resident  aliens  may  vote  immediately  on 

naturalization,  597 
Residents  of  United  States  territory  within 

the  state,  607 
Sailors,  604 

Settled  place  of  abode,  598 
Soldiers,  604,  605 
Soldiers'  homes,  604,  607 
Students,  604,  605 
Subsequent  return,  601 
Temporary  absence  or  presence,  599 
Temporary  absence  will    not  constitute 

abandonment,  602 
Time  when  an  acquired  residence  begins, 

607 

Uncertainty  as  to  lines  of  political  divi- 
sions, 597 
Voting  at  new  habitation,  599 
Eminent  domain,  1162 

Land  adapted  for  residence  purposes,  1 162 

RETURNS  (see  Elections): 
Due  return,  284 

REVENUE  LAWS: 

Draft,  218 

REVERSIONS: 

Dower,  134 
Easements : 

Remedy  by  reversioner,  431 
Ejectment,  516 

Action  by  reversion  in  general,  516 
Assignees  of  reversion,  517 
Breach  of  condition  subsequent  in  deed, 
5>6 

Condition  not  to  sell  or  manufacture  in- 
toxicating liquors  on  premises,  516 
Entry  or  demand,  516 

Necessity  of  entry  or  demand  before  action 
for  breach  of  condition  subsequent,  516 
Elevated  railroads  : 

Right  to  recover  damages  as  between  life 
tenant,  remainderman  and  reversioner, 
918 

RIGHT  OF  SUFFRAGE,  see  Elections. 

RIGHT   OF   WAV  (see    Eminent  Domain; 

Railroads) 
Easements,  401,  427 

Abandonment,  435 

Railroad  abandoned,  439 
Eminent  domain  : 

Mines,  1086 

RIPARIAN    OWNER,    see    Drains  and 

Srwkrs. 

RIPAR1  \\  RIGHTS: 
Eminent  domain : 

Injuries  to,  1 129 
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ROYALTIES  . 

Dominion  of  Canada,  117 

SAILORS  (see  Seamen): 

SALARY : 

Due,  278 

SALES  : 

Dram-shop,  261 
Earnest,  395 

SAVINGS  BANKS  : 

Dominion  of  Canada,  87 

SCHOOLS : 
Elections  : 

Qualifications,  577 

Woman's  suffrage  at  school  elections,  592 
Eminent  domain : 

School-houses,  1087 

SEALS  : 
Dominion  of  Canada : 

Provincial  great  seals,  55 

SEAMEN  : 

Dollar,  2 
Domicii,  40 

Persons  in  the  navy,  39 
Elections,  604 

SECONDARY  EVIDENCE  (see  Dying  Dec- 
larations): 
Dying  declarations  : 

Belief  in  impending  death,  390 
Proof  of  declaration,  391 

SECONDS : 

Duelling,  314 

SECRET  VOTING  (see  Electors): 
Elections,  575,  698 

Assistance  of  election  officers,  702 
Assisting  voters,  699 
Ballots  not  marked  as  directed,  704 
By  two  judges  of  election,  702 
Constitutional  right  to  assistance,.  700 
Constructon  of  provisions  for  secrecy  of 

the  ballot,  588 
Defective  vision  of  voter,  699 
Drunkenness  of  voter,  699 
Effect  of  illegal  assistance  to  voters,  704 
Fraud  of  officers  preparing  ballots,  704 
Immaterial  violations  of  the  law,  699 
In  general,  698 
Mandatory  provisions,  699 
Manner  of  rendering  assistance,  703 
Oath  or  declaration  of  disability,  701 
Provision  as  to  declaration  of  disability 

directory,  701 
Provision  as  to  declaration  of  disability 

mandatory,  701 
Secrecy  must  be  prcseived  as  far  as  possi- 
ble when  assistance  is  necessary,  703 
Unrestricted  choice  of  assistance,  703 
What  constitutes  disability  of  voter,  699 
Where  form  of  oath  or  declaration  as  to 
disability  is  not  prescribed,  any  form 
having  binding  effect  sufficient,  702 
Whether  ballot  invalidated  because  assist- 
ance rendered  in  unauthorized  manner, 
703 

Who  may  render  assistance  to  voter,  702 
Who  shall  judge  of  disqualification,  700 
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Embezzlement, 
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SECURITY  FOR  PAYMENT: 

Eminent  domain,  1145 

SEIZIN  : 
Dower : 

Dos  de  dote  peti  non  debet,  135 

Divorced  wife,  136 

Dower  of  mother  not  assigned,  135 

Dower  of  the  widow  of  the  subsequent 

purchaser  first  assigned,  136 
Dower  rights  of  widows  of  two  owners, 

136 

Meaning  of  the  maxim,  135 
Mother's  dower  subsequently  assigned, 
135 

No  dower  out  of, dower  lands,  135 
Duration  of  seizin,  136 

Beneficial  seizin,  however,  short,  suffi- 
cient, 136 
In  general,  136 

Instantaneous  seizin  insufficient,  137 
Purchase-money  mortgage,  137 
Purchase-money  mortgage  in  Arkansas, 
139 

Purchase-money  mortgage  in  Canada, 
139 

Purchase-money  mortgage  in  Georgia, 
139 

Purchase-money  mortgage  in  New  York, 
139 

Purchase-money    mortgage  in  Wiscon- 
sin, 140 

Statutes  as  to  purchase-money  mort- 
gage, 138 

Transitory  seizin,  137 

Vendor's  lien  for  purchase-money,  140 
Estoppel  to  deny  seizin,  141 
Evidence  of  seizin,  140 
Relation  back  of  widow's  seizin,  152 
Seizin  essential  to  recovery  of  damages,  193 

Estate,  193 

Seizin  by  alienee  of  husband,  193 
Seizin  by  husband  at  death,  193 

SEPARATION  DEEDS  : 
Dower : 

Barring  dower,  211 

SERVANT,  see  Embezzlement. 

SERVIENT    TENEMENTS,    see  Ease- 
ments. 

SERVITUDES,  399. 

SETOFF : 
Ejectment : 

Improvements,  543 

SE  WERS,  see  Drains  and  Sewers. 

SHERIFFS  : 
Dower  : 

Excessive  dower  assigned  by  sheriff,  198 
Fraudulent  assignment  by  sheriff,  199 

SHERIFFS'  SALES,  see  Execution  Sales. 

SHIPS  AND  SHIPPING  : 

Dominion  of  Canada,  84 

SIGNATURE: 
Elections,  739 

Informality  of  certificate,  740 
Necessity,  739 
Persons  signing,  740 
Presumption  of  official  character,  740 
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SIGNATURE,  cont'd. 
Elections,  cont'd. 
Returns,  739 

Informality  of  certificate,  740 

Necessity,  739 

Persons  signing,  740 

Presumption  of  official  character,  740 

Sufficiency,  740 

Weight  of  authority  that  returns  should 

be  rejected,  739 
Whether  return  should  be  received,  739 
Sufficiency,  740 

Weight  of  authority  that  returns  should 

be  rejected,  739 
Whether  return  should  be  received,  739 
SMOKE  : 
Elevated  railroads : 

Damages,  930,  931 
Eminent  domain  1122 
SOCIETY  OR  CLUB  : 
Embezzlement,  1000 

Secretary  and  treasurer  of  club  or  society, 
1000 

SOLDIERS  (see  Elections): 

Domicil,  39 

Elections,  604,  606 
SOLDIERS'  HOMES  : 

Elections,  604 

SPARKS : 
Elevated  railronds  : 

Injuries  from  sparks,  940 

SPECIAL  ASSESSMENTS  : 
Drains  and  sewers  : 
Drains,  228 

Absolute  equality  in  assessment  not  re- 
quired, 231 

Acquiescence  of  land  owner,  230 

Application  of  unassessed  benefits  to 
new  work  228 

Assessment  by  two  townships  jointly, 
229 

Assessment  for  ditch  not  properly  con- 
si  ructed,  229 

Assessment  not  invalidated  by  slight 
errors,  229 

Assessment  presumed  correct,  232 

Assessment  roll  232 

Assessment  for  repairs,  228 

Assessments  in  advance,  228 

Assessments  must  be  according  to  bene- 
fits, 230 

Assessments  under  particular  statutes. 
228 

Damages  set  off  against  assessment,  231 
Estoppel  of  landowner,  230  "* 
Highways,  229 
In  genera],  228 

Just  and  reasonable  apportionment,  231 

Nature  of  benefit,  231 

Omission  of  assessable  lands,  229 

Opinion  evidence  as  to  benefit  or  dam- 
age-, 232 

Property  assessable,  229 

Property  owner  must  be  given  opportu- 
nity to  be  heard,  229 

Reassessment,  232 

Reclassification  of  benefits,  229 

Right  of  way  of  railroad,  229 

Special  benefit,  231 

Speculative  benefits.  231 

Who  may  assess,  229 
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SPECIAL,  ASSESSMENTS,  confd. 
Drains  and  sewers,  cont'd. 
Sewers,  253 

Assessment  according  to  area,  257 
Assessment  according  to  area  without 

regard  to  benefit,  258 
Assessment  according  to  frontage,  258 
Assessment  according  to  value  of  lots, 

259 

Assessment  confined  to  property  bene- 
fited, 255 

Assessment  limited  to  cost  of  sewer,  255 
Assessment     must     be     according  to 

benefit,  254 
Assessment  must  be  according  to  benefit 

received,  255 
Assessments  in  particular  cases,  254^ 
Assessments    under    general  taxing 

powers,  257 
Benefit  must  be  present,  256 
Charitable  institution,  254 
Church  property,  254 
Classification  of  benefits,  256 
Costs  exceeding  special  benefit,  257 
Double  assessment,  255 
Lands  not  on  the  line  of  the  sewer,  256 
Lateral  sewer,  256 
Nature  of  benefit,  256 
Presumption  of  benefit,  257 
Property  assessable,  254 
Property  drained  by  private  sewers  not 

exempt  from  assessment,  257 
Railroad  property,  254 
Reassessment,  255 
Sewage  assessments,  253 
Vacant  lots  assessable,  256 
Whether   local   assessments    may  be 

levied  upon  property  for  the  purpose 

of  building  a  sewer,  253 

SPECIAL  ELECTIONS,  see  Elections. 

SPECIFIC  PERFORMANCE  : 
Ejectment : 

Prevailing  rule  disallowing  vendee  to 
bring  ejectment  against  vendor  for  spe- 
cific performance,  501 

Rule  in  Pennsylvania  allowing  action  by 
vendee  against  vendor  for  specific  per- 
formance, 501 

SPURS  : 

Eminent  domain,  1077 

STATES  (see  Elfxtions): 
Eminent  domain,  1087 

Condemnation  by  state  for  federal  pur- 
poses, 1,052 
Exercise  over  federal  property,  1052 
Power  of  states,  1052 

ST  I.TIONS  : 

Elevated  railroads  : 

Overcrowded  platforms,  942 
Proximity  of  stations,  928,  937 

ST  A  TUTE  OE  f./.U/TA  TIONS,  see  Limita- 
tion of  Actions. 

STATUTES  (sec  On:  Process  of  Law;  Elec- 
tions): 
Dominion  of  Canada : 

Presumption  in  favor  of  validity  of  acts, 

63 

STE  \  M  BOAT  LINES  : 

Dominion  of  Canada,  105,  106 
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STOCK  : 

Dower,  156 
Effects,  453 

Eminent  domain,  1090 
STOCKBROKERS  : 
EmDezzlement,  1006 
STOCKHOLDERS  : 

Due,  282  , 
STOCK-YARDS  : 
Eminent  domain,  1075 

Spurs  to  stock-yards,  1078 
STOREHOUSE  : 

Dwelling-house,  356 
STREET  RAILROADS  (see  Electric  Rail- 
roads; Elevated  Railroads): 
Eminent  domain,  1079 
STREETS  (see  Change  of  Grade;  High- 
ways) : 
Ejectment,  473 

Action  by  municipal  corporation  to  recover 

streets,  523 
Obstruction  of  street,  473 
Occupation  of  street  by  railroad,  473 
Recovery  of  streets  by  municipal  corpora- 
tion, 475 
Electric-light  companies : 

Injury  to  person  on  street,  S70 
Right  to  use  streets,  866 

Compensation  to  abutting  owners  for 

private  use,  868 
Compensation  to  abutting  owners  for 

public  use,  868 
Conflicting  rights  of  electric  companies, 
867 

Exclusive  right,  867 
Injunction,  867 
Iowa  statute,  S66 

Legislative  grant  necessary  to  give  right 

to  supply  light,  866 
Maryland  statute,  867 
Massachusetts  statute,  867 
Municipal  consent  to  right  to  use  of 

streets  necessary,  866 
New  Jersey  statute,  867 
Priority  of  occupation  determines  right, 

867 

Right  of  abutting  owners  in  streets,  S68 
Right  of  abutting  owners  of  highways, 
868 

Vested  right,  867 
Waiver  of  forfeiture  of  right,  866 
Electric  railroads : 
Injuries  to  persons  in  streets,  889 

Duty  of  railroad  company  to  maintain 

guard  wires,  890 
Duty  of  railroad  company  to  provide 

safeguards  to    prevent  contact  with 

wires,  889 

Injuries  to  employees  of  other  electrical 

companies,  891 
Joint  and  several  liability  of  company, 

891 

Liability  for  injuries  to  persons  other 

than  passengers  or  employees,  889 
Suffering   telephone    wire    to  become 
charged  from  trolley  wires,  889 
Elevated  railroads  : 

Damages  where  property   fronts  on  two 

streets,  938 
Interference  with  abutter's  easement  on 

street,  934 
Projection  of  stations  or  stairways,  902 
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STRUCTURES: 

Eminent  domain,  nor 

STUDENTS: 

Elections,  604,  605,  6o(i 

SUBROGATION: 

Dower,  166 

SUCCESSION  : 

Kasements  in  gross,  404 

SUFFRAGE,  see  Elections. 

SUITS  (sec  Dower)  : 
Dominion  of  Canada  : 

Executive  council  not  suable  in  civil  courts 
in  respect  to  official  acts,  56 

SUMMARY  PROCEEDINGS:  , 

Due  process  of  law,  308 

SUNDAY: 

Druggists,  270 

SURETYSHIP: 
Duress,  331 

Bond  taken  without  proper  authority,  332 

Imprisonment  illegal,  332 

Plea  of  duress  by  accommodation  indorser 

of  bill  or  note,  332 
What  plea  of  suretyship  should  allege,  333 
Where    surety     becomes    such  without 

knowledge  of  duress  to  principal,  332 
Whether  surety  may  avoid  contract  for 

duress  to  principal,  331 

SURFACE  WATERS  : 
Drains  and  sewers,  249 

Corporation  not  liable  for  consequential 
damages  from  surface  water  resulting 
from  street  improvements,  249 

Corporation  not  liable  for  slight  change  in 
direction  and  volume  of  surface  water, 
251 

Duty  of  property  owner  to  fill  up  his 
premises  to  grade,  251 

General  principles  governing  the  liability 
of  municipal  corporations  for  damage 
caused  by  surface  waters,  249 

Illustrations,  250,251 

.Municipality  held  liable  for  damage  by 
discharge  of  surface  water,  250 

Municipality  liable  for  direct  invasion  of 
private  property,  251 

SI  Itl'IA  SAGE  : 
Elections,  738 

Returns,  738 

SWORN  : 

Duly  sworn,  316 

TAKING,  see  Eminent  Domain. 

TAXATION  (see  Special  Assessments) 
Dominion  of  Canada,  100,  103 

Direct  taxation  within  the  province  in 
order  to  the  raising  of  a  revenue  for 
provincial  purposes,  100 

Illustrative  cases  as  to  direct  taxation,  101 

Power  of  dominion,  83 

Provincial  taxation  in  general,  100,  101 

Shop,  saloon,  tavern,  auctioneer  and  other 
licenses  in  order  to  the  raising  of  a  reve- 
nue for  provincial,  local  or  municipal 
purposes,  103 

What  is  taxation  within  the  province,  100 


TAXATION,  cont'd. 
Dower  : 

Deduction    for    taxes    when  assigning 

widow's  damages,  191 
Widow's  duty  to  pay  taxes,  152 
Drains  and  sewers  : 

Drainage  under  taxing  power,  223 
Due  process  of  law,  307,  308 
Hearing,  308 
Notice,  308 

Proper  exercise  of  the  taxing  power  not 

restricted,  308 
Summary  proceedings,  308 
Taxation  not  a  deprivation  of  property 
within  the  meaning  of  the  constitution, 
308 
Duties,  351 
Ejectment  : 

Allowance  for  taxes  and  other  charges  as 

damages,  540 
Payment  of  taxes  as  evidence  of  posses- 
sion, 490 
Elections  : 

Liability  of  assessor  for  failure  to  assess 

taxes,  674 
Payment  of  taxes  as  qualification,  593 

Assessment  in  name  of  another,  594 
Constitutional  provisions  of  the  various 

states,  593 
Illegal  assessment,,  594 
In  general,  593 

Payment  after  closing  of  lists,  594 
Payment     of    one    of    several  taxes 

assessed,  594 
Payment  of  tax  by  third  person,  594 
Payment  of    taxes   of   committees  of 

political  parties,  595 
Payment  to  an  officer  de  facto,  594 
Payment  to  a  third  person,  594 
Persons  exempted  from  taxation,  593 
The  assessment  must  have  been  regu- 
larly made,  593 
Electric-light  companies,  S76 
Exemption  in  Maryland,  876 
Exemption  in  New  York,  876 
License  fee,  864 

Poles  and  wires  taxable  as  personalty,  863 
Taxed  as  personalty,  876 
Eminent  domain,  1 1 54 

Valuation  for  taxation  as  measure  of  dam- 
ages, 1 154 

TAX  COLLECTOR  : 

Embezzlement,  1021 

TAXES  : 
Domicil  : 

Payment  of  taxes  as  evidence  of  domicil,  25 

Examples,  25 

Failure  or  refusal  to  pay  taxes,  25 
In  general,  25 
Personal  taxes,  25 
Due,  279 

TELEGRAPH  AND  TELEPHONE  COM- 
PANIES : 

Dominion  of  Canada,  105 
Electric  railroads : 
Injury  from  contact  with  wires  of  another 
company,  889 

Duty  of  railway  company,  889 
In  general,  8S9 

Injuries  to  employees  of  another  elec- 
trical company,  S91 
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TELEGRAPH  AND  TELEPHONE  COM- 
PANIES, cont'd. 
Electric  railroads,  cont'd. 

Injury  from  contact  with  wires,  etc.,  cont'd. 
Joint  and  several  liability  of  companies, 
891 

Suffering   telephone   wires   to  become 

charged  from  trolley  wires,  889 
Why  the  companies  are  joint  tortfeasors, 

892 

Eminent  domain  : 

Public  use,  1079 

TENANT  FOR  LIFE  : 

Ejectment,  515 

TENANTS  IN  COMMON,  see  Joint  Ten* 
ants  and  Tenants  in  Common, 

TENEMENT  : 

Dwelling-house,  354 

TENOR,  445 

TERRITORIES  : 
Elections,  566 

Election  of  delegates  in  unorganized  ter- 
ritories, 566 
Illustrations  referendum,  567 
In  general,  566 

Power  of  territorial  legislatures,  585 

THREATS  ("see  Duress): 
Dying  declarations : 

Previous  threats  by  the  defendant,  383 
Elections : 

Threats  of  loss  of  occupation,  779 

TIMBER  : 
Dominion  of  Canada : 

Management  and  sale  of  public  lands  be- 
longing to  the  province  and  of  the  tim- 
ber and  wood  thereon,  102 
Eminent  domain,  n  59 
Compensation,  1159 
Removal  of  timber,  1090 
Right  to  timber  after  condemnation,  1197 

TIME  OF  OATH  : 
Elections,  615 

Oath  administered  to  applicants  for  regis- 
tration, 615 

TITLE  (see  Ejectment;  Seizin): 
Documents  of  title,  1 
Ejectment : 

Title  by  estoppel,  491 

TITLE  DEEDS: 
Dower: 

Detention  of  title  deeds,  201 

TOBACCO : 

Drugs,  275 

TOLL  : 

Duty,  351 

TOLL  ROAD  : 

Ejectment,  475 

TOWN'S  : 
Ejectment : 

Establishment  and  maintenance  of  high- 
ways as  ground  for  ejectment,  532 

TR IDESMEN : 

Embezzlement,  loot 
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TREATING : 
Elections : 

Bribery,  788 

TREES  : 
Ejectment : 

Cutting  trees  as  evidence  of  possession, 

490  • 

Eminent  domain,  11 59 

Compensation,  1159 

TRESPASS  : 
Ejectment,  536 

Disseizin,  531 

Ejectment  for  overhanging  roofs,  531 
Establishment  and  maintenance  of  high- 
ways, 532 

Overflowing  lands  by  erection  of  dam,  531 
Proof  of,  537 

Trespass  insufficient  to  subject  party  [to 
ejectment,  530 
Electric-light  companies : 

Injury  to  trespassers,  872 

TRESPASSERS,  969 

Elevators,  969 

TROLLEY,  see  Electric  Railroads. 

TRUST  DEEDS  AND  POWER  OF  SALE  : 
Ejectment  : 
Mortgages  : 

Action  by  beneficiarv  in  deed  of  trust, 
507 

TRUSTS  : 

Dominion  of  Canada,  117 

TRUSTS  AND  TRUSTEES  : 
Ejectment : 

Action  by  assignee  under  bankruptcy  or 

insolvency  laws,  514 
Action  by  cestui  que  trust,  513 

In  general,  514 

Statutes,  514 
Action  by  trustee,  513 

Action  by  trustee  in  general  513 

Examples,  513 

Legal  title,  513 

Where  trustee  has  been  satisfied,  513 
Elevated  railroads : 

Who  entitled  to  damages,  919 
Embezzlement,  1010 

TURNPIKE  : 

Ejectment,  475 

ULTRA  J 'IRES,  see  Dominion  of  Canada. 

UNDUE  INFLUENCE : 
Elections,  790 

All  influence  is  not  undue,  790 
Appeal  to  business  or  employment  of  cap- 
ital, 790 

As  between  customer  and  tradesman,  791 
As  between  employer  and  employee,  791 
As  between  landlord  and  tenant,  791 
Effect  on  election,  790 

Payment  for  use  of  undue  influence,  789 
Spiritual  influence,  791 
Undue    influence  to  secure  nomination, 
791 

What  constitutes  undue  influence,  790 

UNION  STATION 
Eminent  domain  : 

Compelling  railroad  companies  to  extend 
their  tracks  to  a  union  station,  1056 
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UNITED  STATES  (see  Elections): 
Eminent  domain,  1087,  1134 

Eminem  domain  confined  to  the  limits  of 

the  state,  105 1 
Taking  state  property,  1 134 
Whether  federal  property  subject  to  the 
right,  1098 

UNITED  STATES  COURTS: 
Ejectment : 

Rule  as  to  equitable  title  in  support  of 
action  in  federal  courts,  483 
Elections  : 

Jurisdiction,  856 
Embezzlement : 

National  banks,  1014 

UNITED  STATES  OFFICERS  (see  Elec- 
tions; Public  Officers): 
Ejectment : 

Action  against  officers  of  state  or  United 
States,  528 
Elections  : 

Presence  and  authority  of  United  States 
supervisors,  696 

UNIVERSITIES  AND  COLLEGES: 
Domicil : 

Students,  36,  604,  605,  606 
Elections,  604 

UPPER  STORY  OF  BUILDING  : 

Ejectment,  476 

USAGES  : 
Elevated  railroads : 

Projection  of  stations  or  stairways,  902 

USAGES  AND  CUSTOMS  : 
Dower : 

Dower  by  custom,  126 

USUAL  PLACE  OF  ABODE: 

Dwelling  house,  357 

VACANCY : 

Dwelling-house,  355 
Elections : 

Election  to  fill  vacancy,  564 

VALIDITY  OF  INSTRUMENTS : 
Elections : 

Ballots,  852 

VFNDOR  AND  PURCHASER  (see  Execu- 
tion   Sales;    Porch  ase-Money  Mort- 
gages): 
Dower : 

Contract  to  purchase  assignment,  164 

Purchase  money  unpaid,  164 

Time  of  valuation  of  estate,  187 
Duress  : 

Innocent  purchaser,  335 
Easements : 

Notice  to  purchaser  of  existence  of  ease- 
ment, 427 
Ejectment,  496 

Action  by  co-vendee,  499 

Action  by  purchaser  at  foreclosure  sale, 
507 

Action  by  subsequent  vendee  or  vendor, 
497 

Action  by  vendor,  496 

Action  by  vendor  against  vendee  in  de- 
fault, 496 

Action  not  maintainable  against  vendee 

not  in  default,  497 
Burden  of  proof,  497 
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VENDOR  AND  PURCHASER,  cont'd. 
Ejectment,  cont'd. 

Default  by  vendee  of  payment  of  one  in- 
stallment, 497 

Demand  and  notice  to  quit,  498 

Effect  of  repudiation  of  contract  by  vendee 
on  right  to  notice,  500 

Enforcement    of    payment  of  purchase- 
money,  497 

Estoppel  by  vendee  to  denv  vendor's  title, 

5?r  . 

Jurisdiction  requiring  demand  on  vendee 

in  default,  500 
Necessity  of  demand  and  notice  to  quit  by 

vendor  in  general,  498 
Necessity  of  repayment  by  vendor  of  pur- 
chase-money prior  to  action,  498 
Prevailing  rule  denying  right  to  demand 

and  notice  to  vendee  in  default,  499 
Prevailing  rule  disallowing  vendee  to  bring 

ejectment   against  vendor  for  specific 

performance,  501 
Relation  of  vendor  and  vendee,  497 
Repyment    of    purchase-money  already 

paid,  498 

Rule  in  Pennsylvania  allowing  action  by 
vendee  against  vendor  for  specific  per- 
formance, 501 
Specific  performance,  501 
Vendee  regarded  as  licensee,  498 
Vendee  regarded  as  tenant  at  will,  49S 
Elevated  railroads : 

Right  of  subsequent  purchaser  to  recover  dam- 
ages, 913 

Apparent  objection  to  the  rule,  914 
Conveyance  pendente  lite,  915 
Damages  in  rental  value,  914 
Fee  of  street  in  plaintiff,  915 
In  general,  914 

Injunction  against  operation  of  road, 
916 

Notice  of  judicial  proceedings,  916 

One  who  has  purchased  after  road  con- 
structed, 914 

Recovery  by  executor  under  will  after- 
wards held  invalid,  914 

Recovery  to  time  of  sale,  915 

Release  by  vendor,  916 

Reservation  of  cause  of  action,  915 

Vendor's  right  to  past  damages,  915 
Eminent  domain : 
Compensation,  1189 

Assignment  of  right  to  compensation  to 
vendee,  1189 

Condemnation      proceedings  discon- 
tinued, 1190 

Right  of  vendee  pending  proceedings  in 
damages,  1190 

Vendee  not  entitled  to  compensation, 
1189 

Waiver  of  compensation  binds  vendee. 
1191 

Where  land  has  been  wrongfully  taken, 
1 190 

Where  transfer  is  enforced  by  specific 
performance,  1191 

VENDOR'S  LIEN: 

Dower,  140 

VESSEL  : 

Effects,  451 

VETO,  see  Dominion  of  Canada. 
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VIBRATION  : 
Elevated  railroads : 

Damages,  931 

VOTERS  (see  Elections): 
Elections,  589 

VOTES : 
Elections,  744 

Statute  requiring  canvass  of  "  votes,  744 

VOYAGE  : 

During  the  voyage,  350 

WARDS,  see  Elections. 
WAREHOUSE  (see  Elevators): 
Eminent  domain,  1162 

Land   adapted  for  warehouse  purposes, 
1 162 

W  \  IIEHOUSEMEN  : 

Embezzlement,  1008 

WARRANTS  : 
Duress : 

Arrest  where  warrant  failed  to  charge  any 

offense,  322 

WASTE  : 
Dower,  189 

Liability  for  waste,  151 

WATER    AND    WATERCOURSES  (see 

Drains  and  Sewers): 
Easements,  399,  401 

Merger  of  estates,  434 
Ejectment,  478 

Ditch  and  water  rights,  478 

Ejectment    not   maintainable  for  water- 
courses, 478 

Land  between  high  and  low  water  mark, 

479 

Land  under  water,  479 
Made  land,  479 

Mud  flats  filled  in  between  high  and  low 

water  mark,  480 
Pool  of  water,  479 
Eminent  domain : 

Injuries  to  water  works,  1129 

WATER  COMPANIES  : 

Dwelling-house,  354 

W  ITER  WORKS  : 
Eminent  domain  : 

Public  use,  1084 

WAYS  : 
Easements  : 

Implied  grant,  425 
Ejectment,  473 

Private  right  of  way,  475 
Public  right  of  way,  475 
Toll  road,  475 

WEIGHTS  AND  MEASURES: 

Dominion  of  Canada,  87 


WHARVES  AND  WHARFINGERS  : 
Ejectment : 

Ejectment  for  wharfage  rights.  479 
Right  to  use  of  a  wharf,  479 
Eminent  domain : 

Public  use,  1080 

WHISKEY*: 

Drugs,  275 

WILLS  (see  Duress;  Legacies  and  Devisees): 
Domestic,  4 
Domicil : 

Statements  in  deeds  and  wills  as  evidence 
of  domicil,  26,  28 
Each,  393 
Education,  443 

WITNESSES  (see  Dying  Declarations)  : 
Domicil : 

Right  of  person  to  testify  to  his  own  in- 
tent, 29 
Duelling  : 

Seconds,  314 
Dying  declarations  : 

Competency  of  declarant  as  a  witness,  375 
Admissibility  of  declarations  of  defend- 
ant's husband  or  wife,  376 
Burden  of  proving  declarant's  incompe- 
tency, 376 

Declarant's     status     as  defendant's 

spouse,  376 
Declarations  may  include  all  the  cir- 
cumstances, 376 
Expressions  of  forgiveness,  376 
Fact  of  declarant  being  under  the  influ- 
ence of  narcotics,  375 
General  rule,  375 
Imbecility  of  declarant,  375 
Infamy  of  declarant,  375 
Mental  incapacity  of  declarant,  375 
Partial  unconsciousness   of  declarant, 
375 

Substance  of  declarations,  376 

Want  of  religious  belief,  375 
Competency  of  defendant's  wife  to  prove 

declarations,  392 
Impeachment  of  dying  declarations,  384 
Number  of  witnesses  to  piove  declaration, 

392 

Religious  belief,  384 
Elections  : 

Criminating  one's  self,  828 
Embracery  : 

Dissuading  witness  from  testifying,  1041 

WOMEN : 
Elections  : 

Power  of  legislature  to  confer  right  of 

suffrage  on  women,  578 
Woman's  suffrage,  591 

W'ORKING  CONTRACTS  : 

Earth,  396 

WRIT  OF  DOWER,  173 
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